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Manning, Granger & Scott (Eng.) 
Manitoba Law Journal 
Manning & Ryland (Eng.) 

Manning & Hyland’s Magistral es* Cas¬ 
es (Eng.) 

Manning & Scott (Eng.) 

Manning’s Unreported Cases (La.) 
Manson (Eng.) 

Manitoba temp. Wood 
March (Eng.) 

Maritime Province Report.s (Gan.) 
Marsden’s Admiralty (Eng.) 

Marshall (Eng.) 

J. J. Marshall (Ky.) 

Martin Old Series (La.) 

Martin (N.C.) 

Martin New Series (La.) 

Martin & Yergcr (Tenn.) 

Marvel (Del.) 

Mason (U.S.) 

Massachusetts 
Maule & Selwyn (Eng.) 

Maynard (Eng.) 

McAllister (U.S.) 

McCahon (Kan.) 

McClelland (Eng.) 

McClelland & Younge (Eng.), 

McliJord (S.(-'!.) 

McCrary (U.S.) 

McGloin (La.) 

McLean (U.S.) 

McMullan (S.(J.) 

Maryland 

Maryland Chancery 
Maine 

Mocson & Roscoe (Eng.) 

Meeson & Wclsby (Eng.) 

Megone (Eng.) 

Meigs (Tenn.) 

Menzies Ciyie of Good Hope 
Merivale (Eng.) 

Metcalf (Ma.ss.) 

Metcalfe (Ky.) 

Manning & Granger (Eng.) 

Murphy & Ilurlstone (Eng.) 
Michigan 

Michigan Nisi Prius 
Michaelmas Term (Eng.) 

Miles (Pa.) 

Mill’s Constitutional (S.p«) 

Miller’s Decisions (U.S.) 

Mills (N.Y.) 

Milward (Ir.) 

Minnesota 

Minor (Ala.) xr v 

Miscellaneous Reports (K.Y.) 
Miscellaneous Reports, Second Senes 
(N.Y.) ^ 

Mississippi 
Mississippi Decisions 
Mississippi State Cases 
Michigan Law and Practice 
Moody & Malkin (Eng.) 

Missouri 

Missouri Appeals 
Moak (Eng.) 

Missouri Appeals Reporter 
Modern (Eng.) 


M.A.L. 

Mod.Cas.L.&Eq. 

Molloy 

Mon. 

Monroe L.R. 
Mont. 

Mont. 

Mont.Bank.Rep. 

Mont.L.R. 

Mont.&A. 

Mont.&B. 

Mont.&C. 

Mont.D.&DeG. 

Montg. 

Mont.&M. 

Montr.Cond.Rep, 

Montr.Leg.N. 

Montr.Q.R. 

Montr.Niiper. 

Moody GC. 

Moore C.l*. 

Moore Indian App. 
Moore K.B. 

Moore P.C. 

Moore P.C.N.S. 

Moore&S. 

Moore&W. 

Mor.Min.Rep. 

Morr. 

Morr.Bankr.Cas. 

Morr.St.Cus. 

Mosely 

M.&P. 

M.&R. 

M.&Rob. 

M.&S. 

Mun. 

Mun.Corp.Cas, 

Munf. 

Murph. 

Murr. 

M.&W. 

Myl.&n. 

Myl.&K. 

Myr.Prob. 


Nat.Bnnkr.Rcg. 

Nat.Corp.Rcp. 

Nat.L.Rep. 

N.B. 

N.Benl. 

N.B.Eq. 

N.C. 

N.Chipm. 

N.C.(’oiif. 

N.C.T.Rep. 

N.D. 

N.E. 

N.E.2d 

Neb. 

Neb.UnofiP. 

Nels. 

Nels.Abr. 

Nev. 

Newb.Adm. 

Newfoiindl. 

Newf.Sel.Cas. 

NewRcp. 

NewSSoss.Cas. 

New Zeal.L. 

N.H. 

N.J. 

N.J.Eq. 

N.J.Law 

N.J.L.J. 

N.J.Misc. 

KJ.Super. 

N.M. 

N.&M. 


Modem American Law 
Modern Cases at Law and Equity 
(Eng.) 

Molloy (Ir.) 

Monaghan (Pa.) 

Monroe Law Reports (Pa.) 

Montana 
Montagu (Eng.) 

Montagu's English Bankruptcy Re¬ 
ports 

Montreal Law Reports (Can.) 
Montagu & Ayrton (Eng.) 

Montagu & Bligh (Eng.) 

Montagu & Chitty (Eng.) 

Montagu, Deacon & Do Gex (Eng.) 
Montgomery County Law Reporter 
(Pa.) 

Montagu & McArthur (Eng.) 
Montreal Condensed Reports 
Montreal Legal News 
Montreal Law Reports Queen’s Bench 
Montreal Law Reports Superior Court 
Moody’s Crown Cases (Eng.) 

Moore’s Common Pleas (Eng.) 

, Moore’s Indian Appeals (Eng.) 
Moore’s King’s Bench (Eng.) ^ 
Moore’s Privy Council Old Series 
(Eng.) 

Moore^s Privy Council New Series 


Moore & Scott (E^.) 

Moore & Walker (Tex.) 

Morrison’s Mining Reports 
Morris (Iowa) 

Morrell’s Bankruptcy teases (Eng.) 
Morris’ State Cases (Miss.) 

Mosely (Eng.) 

Moore & Payne (Eng.) 

Manning & Ryland (Eng.) 

Moody & Robinson (Eng.) 

Maule & Selwyn (Eng.) 

Municipal Law R<‘p()rter (Pa.) 
Municipal Corporation Cases 
Munford (Va.) 

Murphey (N.C.) 

Murray (Sc.) 

Meeson & Wclsby (Eng.) 

Mylne & Craig (r>ng.) 

Mylne & Keen (Eng.) 

My rick’s Probate (Col.) 

N 

National Bankruptcy Register (U.S.) 
National Corporation Reporter 
National Law Reporter 
New Brunswick 
New Benloe (Eng.) 

New Brunswick Equity 
North Cnrohna 
N. Chipman (Vt.) 

North Carolina Conference 

Nor til Carolina Term Reports 

North Dakota 

North Eastern Reporter 

North Eastern Reporter Second Senes 

Nebraska 

Nebraska Unofficial 
Nelson (Eng.) 

Nelson’s Abridgment of the Common 
Law 
Nevada 

Newberry’s Admiralty (U.S.) 
Neii^^oundland 
Newfoundland Select Cases 
New Reports in all Courts (Eng.) 
New Session Cases (Eng.) 

Now Zealand Law 

Now Hampshire 

New Jersey Reports 

New Jersey Equity 

New Jersey Law 

New Jersey Law Journal 

New Jersey Miscellaneous 

New Jersey Superior Court Reports 

New Mexico _ 

Nevlle & Manning (Eng.) 
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N.&Macn. Neville & Macnamaru (Eng.) 

Nolan Nolan (Eng.) 

North. Northington (Eng.) 

North. Northampton County Reporter (Pa.) 

N orthumb.Go.Leg. 

N, Northumberland County Legal News 

(Pa.) 

Northumb.L.J. Northumberland Legal Journal (Pa.) 

Notes of Cas. Notes of Cases (Eug.) 

Nott & Mc(J. Nott & McCord (S.C.) 

Nov Noy (Eng.) 

N.&P. Nevile & Perry (Eng.) 

N.S. Nova Scotia 

N.S.Dec. Nova Scotia Decisions 

N.S.Wales New South Wales 

N.S.Wales L. New South Wales Law 

N.S.Wales L.R.Eq. New South Wales Law Reports Eq¬ 
uity 

N.W. Nortli Western ReporteJ- 

N.W.2d North Western Reporter Second Se¬ 

ries 

N.Y. New York 

N.Y.2d New York Second Series 

N.Y.Ann.Cas. New York Annotated Cases 

N.Y.City Ct. New York City Court 

N.Y.City Ct.Suppl. New York City Court Supplement 
N.Y.Civ.Proc. New York Civil Procedure 

N.Y.Civ.Pr.Rep. New Y'ork Civil I*rocedure Reports 
N.Y.Code Reports 

N.S. New York Code Reports, New Series 

N.Y.Cr. New York Criminal 

N.Y.Leg.Obs. New York Legal Observer 

N.Y.L.R<‘C, New Y’ork Law Record 

N.Y.Mouth.L.Bul. New York Monthly Law Bulletin 
N.Y.S. New York Supplement 

N.Y.S.2d New York Supplement Second Series 

N.Y.St. New Y'ork State Reporter 

N.Y.Super. New York Superior ('ourt 

N.Y,Wkly.Dig. New York Weekly Digest 


0 

O.Ben. Old Benloe (Eng.) 

O.Bridgm. Orlando Bridgman (Eng.) 

Off.Gaz. Oflicial Gazette 

Ohio Ohio 

Ohio App. Ohio Court of Appeals 

Ohio Cir.Ct. Ohio Circuit Court 

Ohio Cir.C't.N.S. Ohio (^ircuit Court New Series 

Ohio Cir.Dec. Ohio Circuit Decisions 

Ohio Dec. Reprint Ohio Decisions (Reprint) 

Ohio P.Dec. Ohio Federal Decisions 

OhioL.J. Ohio Law Journal 

Ohio N.P. Ohio Ni.si Prius 

Ohio N.P.N.S. Ohio Nisi Prims New Series 

Ohio O. Ohio Opinions 

Ohio 0.2d Ohio Opinions, Second Scries 

Ohio Prob. Ohio Probate 

OhioS.&C.P. Ohio Superior & Common Fleas De¬ 
cisions 

Ohio St. Ohio State 

Ohio Supp. Ohio Supplement 

Okl. Oklahoma 

Okl.Cr. Oklahoma Criminal 

Olcott Olcott (U.S.) 

Oliv.B.&L. Oliver, Beavan & Lefroy (Eng.) 

O’M.&H. O’Malley & llardcastle (Ir.) 

Ont. Ontario 

Ont.A. Ontario Appeals 

Ont.El.Cas. Ontario Election Cases 

Ont.L. Ontario Law 

Ont.L.J. Ontario Law Journal 

Ont.L.J.N.S. Ontario Law Journal New Series 

OntPr. Ontario Practice 

Ont.W.N. Ontario Weekly Notes 

Ont.W.R. Ontario Weekly Reporter 

Op.Atty.-Gen. Opinions of Attorneys-Genoral (U.S.) 

Op.Sol.Dept. 

Labor Opinions of the Solicitor for the De¬ 

partment of Labor Dealing with 
Workmen’s Compensation 
Or, Oregon 

Orleans App. Orleans Appeals (La.) 

Overt. Overton (Tenn.) 

Owen Owen (Eng.) 


P. 

P.2d. 

|1891] P. 

Pa.Cas. 

Pa.Co. 

Pa.Corp. 

Pa.C.Pl. 

Pa.Dist. 

Pa.D.&C. 

Pa.D.&C.2d 

Paige 

Paine 

I’a.L.J. 

Pa.L.Rec. 

Pa.L.J.R. 

Palm. 

Pa.Rec. 

Park. 

Park.Cr. 

Park.Exch, 

Park.Tns. 

Pars.Eq.Cas. 

Ihi.Supcr. 

Paton App.Cas, 
Patrick El.Oas. 
Patt.&ll. 

P.D. 

P.&D. 

Poakc N.P. 
Pearce C.C. 
Pearson 
Peck 

Peck.ELCas. 

Pennew. 

Pennyp. 

Pciir.&W. 

Perry & Kn, 

Pet. 

Pct.Adm. 

Pct.C.C. 

Phil. 

Phil. 

Phila. 

Philippine 

Pliillim. 

Pick. 

Pig.&R, 

Pig.Uec. 

Finn. 

PittHb. 

P.&K. 

P.L.E. 

P.L.J. 

P.L.J.N.S. 

Plowd. 

Pollexf. 

Poph. 

Port. 

Posey 

Puerto Rico 
Puerto Rico Fed. 
Pow.Surr. 
P.R.&D.El.Cas. 

Prec.Ch. 

Pr.Edw.Isl. 

Price 

Price Pr.Cas. 

Prid.&C. 

Prob.ri917] 

Prob.Uep. 

Pr.Rep. 

P.Wms. 

P.U.R. 

Pyke 


Q.B. 


P 

Pacific Reporter 
Pacific Reporter Second Series 
Law Reports 1181)1 J Probate (Eng.) 
I’ennsylvania State 
Pennsylvania Supreme Court Cases 
(Sadler) 

Pennsylvania County Court 
Pennsylvania Corporation Reporter 
Common Pleas (Pa.) 

Pennsylvania District 
Pennsylvania District and County 
Pennsylvania District and County 
Second Series 
Paige’s Chancery (N.Y.) 

Paine (U.S.) 

Pennsylvania Law Journal 
Pennsylvania Law Record 
Clark’s Pennsylvania Law Journal 
Reports 
Palmer (Eng.) 

Pennsylvania Record 
Parker (En^.) 

Parker’s Criminal (N Y.) 

Parker’s Exchequer (Eng.) 

Parker’s Insurance (Eng.) 

Parsons’ Equity Cases (Pa.) 
Pennsylvania Superior (hnirt 
Paton 8 Anpeal Cases (Sc.) 

Patrick’s Election Ctises ((’an.) 
Patton & Heath (Va.) 

Law Reports Probate Division (Eng.) 
Perry & Davison (Eng.) 

Peake’s Nisi Prius (Eng.) 

Pearce’s Reports in Dearsly’s (Eng.) 
Pearson (Pa.) 

Peck (Tenn.) 

I’cckwell’s Election Cases (Eng.) 
Pennewill (Del.) 

Peunypacker (Pa.) 

Penrose &, Watts (Pa.) 

Perry & Knapp Election Cases (Eng.) 
Peters (U.S.) 

Peters’ Admiralty (U.S.) 

Peters’ Circuit Court (U.S.) 

Phillips (Eng.) 

Phillip (N.C.) 

Philadelphia (Pa.) 

Philippine 

Phillimore Ecclesiastical (Eng.) 
Pickering (Mass.) 

Pigott & Rodwell (Eng.) 

Pigott’s Recoveries (Eug.) 

Piniiey (Wis.) 

Pittsburgh (Pa.) 

Perry & Knapp (Eng.) 

Pennsylvania Irfiw Encyclopedia 
Pittsburgh Legal Journal (Pa.) 
Pittsburgh Legal Journal New Series 
(Pa.) 

Plowden (Eng.) 

Pollexfen (Eng.) 

Popliam (Eng.) 

Porter (Ala.) 

Posey’s Unreported Cases (Tex.) 
Puerto Rico 
Puerto Rico Federal 
Powers’ Surrogate (N.Y.) 

Power, Rodwell & Dew’s Election 
Cases (Eng.) 

Precedents in Chancery (Eng.) 
Prince Edward Island 
Price (Eng.) 

Price’s Practice Cases (Eng.) 
Prideaux & Cole (Eng.) 

Law Reports, Probate Division (Eng.) 
Probate Reports (Eng.) 

Practice Reports jEng.) 

Peere-Williams (Eng.) 

Public Utilities Reports 
Pyke (Can.) 

0 

Queen’s Bench (Adolphus & Ellis New 
Series) (Eng.) 
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11891 ]Q.B. 

<3.B.D. 

OueenHl.J.P. 

Queensl.L. 

Queen8l.L.J. 

Uuc.L. 

Que.Pr. 

Que.Q.B. 

Que.Rcv.Jud. 


Rand. ^ ^ « 
Rap.Jud. Q.C.S. 

Rawle 

R.C.L. 

ll.&Can.Cas. 

R.&Can.Tr.Oas. 

Redf. 

Rcdf.&B. 

Redf.R.Cas. 

Redf.Surr. 

Roeve Eng.L. 

Reports 

Reprint 

Rep.t.Finch 

Rep.t.Hard. 

Rep.t.Uolt 

Rcs.&Eq.Judgm. 

Rev.Crit. 

Rev.de Jur. 
Rev.de Legis. 
Rev.Leg. 
Rev.Eeg.N.S. 
Rev.Rcp. 

R.l. 

Rice 

Rich. 

Rich.C.P. 


Rldg.Ap. 

Ridg.L.&S. 

Ridg.P.C. 

Ridg.t.Ilardw. 

Riley 

R.&M. 

R.M.Charlt. 

Hob. 

Rob. 

Robb Pat.Cas. 

Robert.App.Cas. 

Rob.Kccl. 

Robin.App.Cas. 

Rob.Wm.Adm. 

Rollo 

Rolle Abr. 

Rolls Ct.Rep. 
Rom.Cas. 

Root 

Rose ^ 
Ross Lead.Cas. 
R.&R, 

Russ. 

Russ.&C.Bq.Gas. 

Ru8s.Eq.Cas. 

Russ.&Celd. 

Riiss.&M. 

Ry.&M. 


Law Reports [1891] Queen’s Bench 
(Eng.) 

Law Reports Queen’s Bench Division 
(Eng.) 

Queensland Justice of the Peace 
Queensland Law 
Queensland Law Journal 
Quebec Law 
Quebec Practice 

Quebec Official Reports Queen’s 
Bench 

Quebec Revised Judicial 
(Quebec Official Reports Superior 
Court 

Quincy (Mass.) 


Randolph (Va.) 

Rapport’s Judiciaries de Quebec Cour 
Supericuro 
Rawle (Pa.) 

Ruling Case Law 
Railway & Canal Cases (Eng.) 
Railway & Canal Traffic Cases (Eng.) 
Redfield’s Surrogate (N.Y.) 

Redficld & Bigelow’s Leading Cases 

Redficfd’s Railway Cases (Eng.) 
Redficld’s Surrogate (N.Y.) 

Reeve’s English Law 
Reports (Eng.) 

English Reprint 
Cases temp. Finch (Eng.) 

Lee’s Reports tempore Hardwicke 
(Eng.) 

Reports tempore Holt (English Cases 
of Settlement) 

Reserved & Equity Judgments (N.S. 
Wales) 

Revue Critique (Can.) 

Revue de Jurisprudence (Can.) 
Revue de Legislation (Can.) 

Revue Legale (Can.) 

Revue Legale New Series (Can.) 
Revised Reports (Eng.) 

Rhode Island 
Rice (S.C.) 

Richardson (S.C.) 

Richardson’s Practice Common Pleas 
(Eng.) 

Ridgeway’s Reports tempore Hard¬ 
wicke (Eng.) 

Ridgeway’s Appeal (Ir.) 

Ridgeway, Lapp & Sclioale (Ir.) 
Ridgeway’s Parliament Cases (Ir.) 
Ridgeway temp, Hardwicke (Eng.) 
Riley (S.C.) 

Ryan & Moody (Eng.) 

R. M. Charlton (Ga.) 

Robinson (La.) 

Robinson (Va.) 

Robb’s Patent Cases (U.S.) 
Robertson’s Appeal Cases (Sc.) 
Robertson’s Ecclesiastical (Eng.) 
Robinson’s Appeal Cases (Sc.) 
William Robinson’s Admiralty (Eng.) 
Rolle (Eng.) 

Rolle’s Abrid^ent (Eng.) 

Rolls’ Court Reports 
Romilly’s Notes of Cases (Eng.) 

Root (Conn.) 

Rose (Eng.) 

Ross’ Leading Cases (Eng.) 

Russell & Ryan Crown Cases (Eng.) 
Russell (Eng.) 

Russell’s & Chesley’s Equity Cases 
(N.S.) 

Russell s Equity Cases (N.S.) 

Russell & (Jeldert, Nova Scotia 
Russell & Mylne (Eng.) 

Ryan & Moody (Eng.) 


Salkeld (Eng.) ^ 

Sondford^s Superior Court (N.Y.) 


Sandf.Ch. 

Sask.L. 

Saund. 

Saund.&C. 

Sau.&Sc. 

S.Austr.L. 

Sav. 

Sawy. 

Saxt. 

[1907] S.C. 

Scam. 

S.C.Eq. 

Sch.&Lef. 

Sch.Leg.Rec. 

Sch.Reg. 

U907]§.C.(J.) 

S.C.L. 

Sc.L.B(a). 

ScotL.T\ 

Scott 
Scott N.R. 
Scr.L.T. 
Sc.Sess.Cas. 

S.Ct. 

S.D. 

S.E. 

S.E.2d 

Searle & Sm. 
Sol.Cas.Ch. 

Seld. 

Selden 

Selw. 

Serg.&R. 

Sess.Cas. 

Shan. 

Shaw 
Shaw & D. 

Shaw Doc. 

Shaw.Dunl.&B. 

Shaw&M. 

Sheld. 

Shep.Abr. 

Shcph.Sel.Cas. 

Show. 

Show.P.C. 

Sid. 

Silv,A. 

Silv.Sup. 

Sim. 

Sim.N.S. 

Sim.&St. 

Skin. 

Smale&G. 

Smith 

Smith 

Smith&B. 

Smith K.B. 

Smith Lead.Cas. 

Smith Reg. 

Sm.&M. 

Sm.&M.Ch. 

Smythe 

Sneed 

So. 

So.2d 

SoLJ. 

Som. 

Sp. 

Spinks 

Spinks 

Spinks, P.C. 

Spottisw. 

Spottisw.Eq. 

Sprague 

Stair 

Stark. 

Stat. at L. 

Stew. 

Stew. 

Stew.&P. 

Stockt.Vice-Adm. 

Story 

Str. 


Sandford’s Chancery (N.Y.) 
Saskatchewan Law 
Saunders (Eng.) 

Saunders & Cole (Eng.) 

Sausse & Scully Ur.) 

South Australia Law 
Savile (Eng.) 

Sawyer (U.S.) 

Saxton (N.J.) 

Sayer (Eng.) 

South Carolina ^ ^ 

Court of Session Cases (Sc.) 
Scammon (111.) 

South Carolina Equity 
Schoales & Lefro^(Ir.) 

Schuylkill Legal Record (Pa.) 
Schuylkill Register (Pa.) 

Court of Justiciary Cases (Sc.) 

Scottish Jurist 

South Carolina Law 

Scottish Law Reporter 

Scot Law Times 

Scott (Eng.) _ . 

Scott’s New Reports (Eng.) 

Scranton Law Times (Pa.) 

Scotch Court of Session Cases 
Supreme Court Reporter (U.S.) 
South Dakota 

South Eastern Reporter . 

South Eastern R^orter Second Series 
Searle & Smith (Eng.) 

Select Cases in Chancery (Eng.) 
Selden’s Notes (N.Y.) 

Selden (N.Y.) _ ^ 

Selwyn’s Nisi Prius (Eng.) 

Sergeant & Rawle (Pa.) 

Court of Session Cases (Eng.) 
Shannon (Term.) 

Shaw (Sc.) 

Shaw & Dunlop (Sc.) 

Shaw’s Digest of Decisions (Sc.) 
Sliaw, Dunlop & Bell (Sc.) 

Shaw & MacLean (Sc.) 

Sheldon <i[N.Y.) 

Sheppard's Abridgment 
Shepherd’s Select Cases (Ala.) 
Shower (Eng.) \ 

Shower’s Parliament Cases (Eng.) 
Siderfin (Eng.) 

Silvernail s Appeals (N.y 
Silvernail’s Supreme (N.Y.) 

Simons (Eng.) , 

Simons New Series (Eng.) 

Simons & Stuart (Eng.) 

Skinner (Eng.) 

Smale & Giffard (Eng.) 

Smith (Ind.) 

Smith (N.H.) ^ ^ 

Smith & Batty (Ir.) 

Smith’s King’s Bench (Eng.) 

Smith’s Leading Cases (Eng.) 

Smith’s Registration (Eng.) 

Smedes & Marshall (Miss.) 

Smedes & Marshall Chancery (Miss.) 
Smythe (Ir.) 

Sneed (Tenn.) 

Southern Reporter , « • 

Southern Reporter Second Senes 
Solicitor’s Journal (Eng.) 

Somerset Legal Journal (Pa.) 

Speers (S.C.) 

Spinks Admiralty (Eng.) 

Spinks’ Ecclesiastical and Admiralty 
(Eng.) 

Spinks’ Prize Cases (Eng.) 
Spottiswoode (Sc.), 

Spottiswoode s Equity (Sc.) 

Sprague (U.S.) 

Stair (Sc.) 

Starkie Nisi Prius (Eng.) 

United States Statutes at Large 
Stewart (Ala.) 

Stewart’s Reports (N.S.) 

Stewart & Porter (AJa.) 

Stockton’s Vice-Admiralty (N.B.) 
Story (U.S.) 

Strange (Eng.)i 
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Strob. 

Stuart Vice-Adm. 
Stu.M.&P. 

Style 

Sumn. 

Susq.Leg.Chron. 

S.W. 

S.W.2d 

Swab. 

Swiib.&Tr. 

Swan 

Swanst. 


Taml. 

Taney 

Tapp. 

Taunt. 

T^lor 

T.B.Mon. 

Tenn. 

Tenn.App. 

Tenn.Cas. 

Tenn.Ch. 

Tenn.Ch.A. 

Tenn.Civ. A. 

Terr.L. 

Tex. 

Tex.App. 

Tex.A.Civ.Ca8. 

Tex.Civ.App. 

Tex.Cr. 

Tex.Suppl. 

Tex.Unrep.Cas. 

Thach.Cr. 

Thomps.&C. 

Thomps.Cas. 

Tinw. 

T. Jones 
T.L.R. 

T.M.R. 

T.&M. 

Toth. 

T.R. 

Transcr.A, 

T.Rayra. 

Tread.Const. 

Treas.Dec. 

Tr.&n.Pr. 

Trint.T. 

Truem.Eq.Cas. 

Tuck.Sel.Cas. 

Tuck.Surr. 

T.U.P.Charlt. 

Turn.&R. 

Tyler 

Tyrw. 

Tyrw.&G. 


XT.C. 

TJ.C.Oh. 

TI.r.Cham. 

XT.C.C.P. 

tr.c.R.&A. 

U.C.K.B. 

U.C.Q.R. 

IT.C.Q.B.O.S. 

u.s. 

U.S.App.D.C. 
TT.S.Aviation Rep. 
TT.S.C.A. 

Tltab 
Utah 2d 


Strobhart (S.C.) 

Stuart’s Vice-Admiralty (L.C.) 

Stuart, Milne & Peddie (Sc.) 

Style (Eng.) 

Sumner (U.S.) 

Susquehanna Legal Chronicle (Pa.) 
South Western Reporter 
South Western Reporter Second 
Series 

Swabey’s Admiralty (Eng.) 

Swabey & Tristram (Eng.) 

Swan (Tenn.) 

Swanston (Eng.) 

T 

Tamlyn (Eng.) 

Taney (U.S.) 

Tappan (Oh.) 

Taunton (Eng.) 

Taylor (N.C.) 

T. B. Monroe (Ky.) 

Tennessee 
Tennessee Appeals 
Unreported Tennessee Cases 
Tennessee Chancery 
Tennessee Chancery Appeals 
Tennessee Civil Appeals 
Territories Law (Northwest Ter¬ 
ritories) 

Texas 

Texas Court of Appeals 

White & Wilson’s Civil Cases (Tex.) 

Texas Civil Appeals 

Texas Criminal 

Texas Supplement 

Posey’s Tlnreported Cases (Tex.) 

Thacher’s Criminal Cases (Mass.) 

Thompson & (^ook (N.Y.) 

Thompson's Cases (Tenn.) 

Tinwald (Sc.) 

Thomas Jones (Eng.) 

Times Law Reports (Eng.) 

Trade Mark Reports 
Temple &:’Mew (Eng.) 

Tothill (Eng.) 

Term Reports (Durnford & East) 
(Eng.) 

Transcript Appeals (N.Y.) 

Thomas Raymond (Eng.) 

Treadway Constitutional (S.C.) 
Treasury Decisions (U.S.) 

Troubat & Haly’s Prjictice (Pa.) 
Trinity Term (Eng.) 

Trueman’s Equi^ Cusos (N.B.) 
Tucker’s Select (Ja.ses (Newfoundland) 
Tucker’s Surrogate (N.Y.) 

T. U. P. Charlton (Ca.) 

Turner & Russell (Eng.) 

Tyler (Vt.) 

Tyrwhitt (Eng.) 

Tyrwhitt & Granger (Eng.) 

U 

Upper Canada 
Tipper Canada Chancery 
Upper Canada Chamber 
Uplier Canada Common Pleas 
Tipper Canada Error and Appeal 
Tipper Canada King’s Bench Reports 
Upper Canada Queen’s Bench 
Upper Canada Queen’s Bench Old 
Series 

United States 

United States Appeal Cases (D.C.) 
Aviation Reports (U.S.) 

TJnited States Code Annotated 
Utah Reports 

Utah Reports Second Series 


Va. 

Va.Cns. 

Va.Ch.Dec. 

Vn.Dec. 

Van Ness Prize 
Gas. 


V 

Virginia 
Virginia Cases 
Chancery Decisions (Va.) 
Virginia Decisions 

Van Ness Prize Cases (U.S.) 


Vaugh. 

Vaux 

Vent. 

Vern. 

Vern.Ch. 

Vern.&S. 

Ves. 

Ves.tS: B. 

Ves. Jr. 
Ves.Jr.Suppl. 
Ves.Suppl. 
Viet. 

Vict.L. 

Vict.L.T. 


Vict.Rep. 
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CORPUS JURIS 
SECUNDUM 


FEDERAL COURTS 

This Title includes the judicial department of the federal government; nature and scope of the judi¬ 
cial power of the United States in general; establishment, organization and conduct of business of federal 
courts; their jurisdiction and procedure; and concurrent and conflicting jurisdiction and comity between 
different federal courts. 

Matters not in this title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

I. JUDICIAL POWER OP THE UNITED STATES, §§ 1-3 

11. JURISDICTION AND POWERS GENERALLY, §§ 4(l)-26 

III. JURISDICTION DEPENDENT ON EXISTENCE OF FEDERAL QUESTION, §§ 27-43 

IV. JURISDICTION DEPENDENT ON CITIZENSHIP OR CHARACTER OP PARTIES, §§ 44-73 

V. JURISDICTIONAL AVERMENTS IN RECORD, §§ 74-82 

VI. OBJECTIONS TO JURISDICTION, DETERMINATION AND WAIVER, §§ 83-94 

VII. PROCEDURE AND CONFORMITY TO STATE PRACTICE, §§ 95-164(3) 

nil. STATE LAWS AS RULES OP DECISION, §§ 165(1)-190 

A. General Rules, §§ 165(1)-169(8) 

B. Decisions of State Courts as Authority, §§ 17(>-187 

C. Application of State Laws and Decisions to Particular Matters, §§ 188(1)-190 

IX. SUPREME COURT, §§ 191-281 

A. In General, §§ 191-192 

B. Original Jurisdiction and Exercise Thereof, §§ 193-198 

C. Appellate Jurisdiction and Exercise Thereof, §§ 199-281 

1. Source and Extent of Appellate Jurisdiction, §§ 199-202 

2. Review of Decisions of Court of Appeals, §§ 203-204(29) 

3. Review of Decisions of District Courts, §§ 205-224 

4. Review of Decisions of Courts of Territories and Outlying Pos¬ 

sessions, §§ 225-230 

5. Review of Decisions of Courts of District of Columbia, §§ 231-234 

See also descriptive word index in volume containing end of this Title 
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FEDERAL COURTS 


36 C. J. S. 


IX. SUPREME COURT—ContinTied. 

C. Appellate Jurisdiction and Exercise Thereof —Continued 

6. Review of Decisions of other Federal and Military Courts, §§ 235- 

237 

7. Review of Decisions of State Courts, §§ 238-281 

X. COURTS OP APPEALS, §§ 282-301(58) 

A. In General, §§ 282-286(3) 

B. Appellate Jurisdiction and Procedure, §§ 287-301 (58) 

1. In General, U2S7-2S9 

2. Decisions Reviewable, §§ 290(1)-291 (5) 

3. Procedure in General, §§ 292(l)-292(24) 

4. Requisites and Proceedings for Transfer of Cause, §§ 293(1)- 

293(29) 

5. Supersedeas or Stay of Proceedings, §§ 294(1 )-294(10) 

6. Record and Proceedings Not in Record, §§ 295(l)-295(24) 

7. Assignment of Errors or Statement of Points; Briefs, §§ 296( 1)- 

296(15) 

8. Dismissal, Withdrawal, or Abandonment of Appeal, §§ 296(10)- 

296(24) 

9. Review, § § 297(1) -299 

a. IN GENERAL, §§ 297(1 )-297(22) 

b. presumptions, §§ 297(23)-297(54) 

C. DISCRETION OF LOWER COURT, §§ 297(55)-297(60) 
d. questions of fact, verdicts, and findings, §§ 297(61)- 
297(72) 

C. harmless error; waiver of error in APPELLATE COURT, §§ 
297(73)-297(81) 

f. decisions of intermediate courts; subsequent appeals, 

§§ 297(82)-297(84) 

g. WHERE JURY WAIVED, §§ 298(l)-299 

10. Hearing and Rehearing, §§ 300(l)-300(5) 

11. Determination; Liability on Bonds, §§ 301(1)-301 (58) 

a. determination and disposition of cause, §§ 301 (1)-301 (50) 

b. liabilities on bonds and undertakings, §§ 301 (51)-301 (58) 

XL DISTRICT COURTS, §§ 302-311 

Xn. COURTS OP TERRITORIES AND OUTLYINO POSSESSIONS, AND PROVISIONAL 
COURTS, §§ 312-320 

Xm. UNITED STATES COURT POR CHINA, §§ 321-322 

XrV. COURTS OP THE DISTRICT OP COLUMBIA, §§ 323-326(27) 

XV. COURT OP CLAIMS, §§ 327-354 

A. History and Purpose, § 327 

B. Jurisdiction, §§ 328-340 

C. Procedure, §§ 341-354 

XVI. CONCURRENT AND CONPUCTINa JURISDICTION, §§ 355(l)-360 

Sub-Analysis 

I. JUDICIAL POWER OP THE UNITED STATES—p 20 
§ 1. Extent—p 20 

See also descriptive word index in volume containing end of this Title 

2 


86 C.J.S. 


FEDERAL COURTS 


I. JUDICIAL POWER OF THE UNITED STATES—Continued. 

§ 2. Where vested—p 23 

3. Independent of state judiciary—p 26 

n. JURISDICTION AND POWERS GENERALLY—p 26 

§ 4(1). Source and general extent of jurisdiction—p 26 

4(2). - Subject matter—p 32 

4(3). - Civil suits and criminal prosecutions—35 

4(4). - Legal or equitable jurisdiction—p 36 

4(5). - State or federal matters—p 37 

5. Constitutional and statutory provisions—^p 39 

6. Character of jurisdiction—^p 40 

7(1). State laws affecting jurisdiction—p 42 

7(2). - Suits by or against domestic or foreign corporations—p 46 

8. Presumptions as to jurisdiction—p 48 

9. Jurisdiction appearing of record—p 48 
10(1). Right to decline jurisdiction—p 48 

10(2). - Stay of exercise of jurisdiction—^p 52 

11. Jurisdiction of entire controversy—p 54 

12. Jurisdiction in probate matters—p 60 
13(1). Ancillary or incidental jurisdiction—p 63 

13(2). - Ancillary nature of proceeding—p 67 

13(3). - Parties and jurisdiction of person—p 68 

13(4). - Particular proceedings—p 69 

13(5).-Cross bills and counterclaims—p 71 

13(6).-To avoid, correct, enforce, etc., judgment—p 76 

13(7).-To restrain prosecution of actions—p 77 

13(8).-Affecting property in court’s possession in general—p 78 

13(0).-In connection with receiverships—p 80 

14. Issuance of writs—p 85 

15. Enforcement of rights claimed under state law—p 88 

16. Territorial limitations and districts in which actions must be brought—^p 93 

17(1). - Residence of parties in general—p 99 

17(2).-What constitutes residence—p 102 

17(3).-Statutory exceptions to general venue requirements—^p 103 

17(4).-Actions against persons acting in representative capacity; gov¬ 

ernment officials—p 105 

17 ( 5 ).-Assigned claims—p 107 

17(6).-Ancillary proceedings—p 107 

17(7).-Suits by United States—p 108 

18 . - Coparties resident in different states—p 108 

19. - Residence in states having more than one district—p 110 

20. - Residence in districts containing more than one division—p 111 

21(1). - Actions by or against corporations—p 111 

21(2).-Corporation licensed, or doing business, within state—p 116 

21(3).-More than one district in state—p 126 

21(4).-District containing more than one division—p 128 

21(5).-Corporations created by act of congress—^p 129 

21(6).-Ancillary proceedings—^p 129 

21(7).-Stockholder’s representative suit—^p 129 

21(8). -Actions by or against partnerships—^p 130 

21(9). -Actions by or against associations—^p 130 

22. -Actions by or against aliens—^p 131 

See also descriptive word index in volume containing end of this Title 
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n. JimiSDIOTION AND POWDBS OENERALLT—ContinnecL 

§ 23. -Actions on bonds of public contractors and against surety companies— 

p 132 

24. — Actions on claims against United States—p 132 

25(1). -Local or transitory actions—p 133 

25(2).-Claim to, or lien on, property—p 135 

26. Loss or divestiture of jurisdiction—^p 137 

in. JURISDICTION DEPENDENT ON EXISTENCE OP FEDERAL QUESTION—p 140 
§ 27. In general—^p 140 

28. Cases arising under constitution of United States—p 150 

29. Cases arising under treaties of United States—p 168 

30. Cases arising under laws of United States generally—^p 168 

31. Actions under revenue laws—^p 178 

32. Actions arising under patent laws—^p 179 

33. Actions under copyright laws—p 185 

34. Actions relating to trade-marks, trade-names, and unfair competition—^p 186 
35(1). Actions relating to commerce—^p 198 

35(2). - Fair labor standards act—^p 205 

35(3). -Interstate commerce act—p 209 

35(4). -Labor injunction law—p 210 

35(5). -Labor relations—p 211 

35(6). -Radio communications—p 219 

35(7). - Railway labor act—^p 219 

35(8). - Securities acts—p 221 

35(9). - Shipping board act—p 223 

36. Actions relating to water courses and water rights—p 223 

37. Actions relating to navigable waters—p 224 

38. Actions relating to public lands—p 225 

39. Actions relating to mines or mineral rights—p 227 

40. Actions by or against officers or agents of United States—p 228 

41. Actions by or against United States corporations—p 231 

42. Actions by or against national banks or receivers or agents thereof—p 233 

43. Actions by or against receivers appointed by federal courts—p 238 

IV. JURISDICTION DEPENDENT ON CITIZENSHIP OR CHARACTER OP PARTIES—p 239 

§ 44. Cases affecting ambassadors, public ministers, or consuls—p 239 

45. Controversies to which United States is a party—p 240 

46. Controversies to which state is a party—p 244 

47. -Actions between states—^p 245 

48. -Actions by state—^p 245 

49(1). -Actions against state—p 246 

49(2).-Waiver of immunity; consent—^p 247 

49(3).-Scope of limitations—p 250 

50(1). -Actions against state officers or agencies—p 251 

50(2).-Injunctive relief—p 256 

50(3).-Mandatory relief—p 260 

51. -Interest of state when not a party—^p 261 

52. Controversies between citizens of same state claiming lands under grants of 

different states—^p 261 

53. Controversies to which alien is a party—p 262 

54. Controversies to which foreign sovereign is a party—^p 265 

55. Controversies between citizens of different states—^p 266 

See also descriptive word index in volume containing end of this Title 

4 



86C.J.S. FEDERAL COURTS 

IV. JURISDICTION DEPENDENT ON CITIZENSHIP OK CHAKACTEE OF PARTIES 

—Continued. 

§ 56. -What constitutes citizenship—271 

57. -Time as of which jurisdiction determined—^p 274 

58(1). - Citizenship of coparties—^p 275 

58(2).-Interpleader—^p 279 

59. -Alignment of parties according to real interest—p 282 

60. - Necessary, indispensible, and formal parties—p 286 

61. -Actions by or against parties acting in representative or fiduciary capacity 

—^p 291 

62. -Actions by cestuis que trust—^p 294 

63(1). -Actions by or against corporations—^p 295 

63(2).-Motive of incorporation; collusion—^p 299 

63(3).-Federal corporations; national banks—^p 300 

63(4).-Corporations of District of Columbia or of territory—p 301 

63(5).-Incorporation in more than one state—^p 301 

63(6).-Agents of corporations—p 304 

64. -Actions by or against unincorporated associations—p 304 

65. -Actions by or against partnerships—^p 305 

66. -Actions by or against citizens of District of Columbia or of territory—p 

306 

67. -Actions on assigned promissory notes or other choses in action—^p 307 

68. -Actions against assignees—^p 313 

69. - Intervention—^p 313 

70. -Collusion to confer jurisdiction—p 316 

71. - Change of citizenship or residence—p 317 

72. - Conveyances and transfers of subject matter of action—^p 319 

73. Controversies between citizens of same state—^p 320 

V. JURISDICTIONAL AVERMENTS IN RECORD—p 321 
§§ 74-82. In general—p 321 

VI. OBJECTIONS TO JURISDICTION, DETERMINATION, AND WAIVER—p 321 

§§ 83-94. In general—p 321 

Vn. PROCEDURE AND CONFORMITY TO STATE PRACTICE—p 321 

§§ 95-164. In general—^p 321 
164(1). Criminal procedure—p 321 

164(2). - Federal rules of criminal procedure—^p 322 

164(3). - State law as not controlling—^p 323 

Vni. STATE LAWS AS RULES OF DECISION-p 327 

A. General Rules— p 327 

§ 165(1). In civil actions generally—^p 327 

165(2). - Diversity jurisdiction—p 332 

165(3). - Prior law; historical background—p 336 

166. In equity and admiralty—^p 337 

167. In criminal cases—^p 345 

168. What law governs—^p 346 

169(1). Where federal question involved—p 350 

169(2). - Sources of federal law—^p 353 

169(3). -What are federal questions—^p 355 

169(4).-Particular questions—^p 357 

See also descriptive word index in volume containing end of this Title 
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VUL state laws as EXJLES of decision—C ontlnned. 

A. General Rules—C ontinued 

§ 169(5).-Particular statutes—p 361 

169(6).-Bankruptcy—^p 369 

169(7).-Copyrights, patents, trade-marks, trade-names, and unfair com¬ 

petition—p 376 

169(8).-United States as party to action or transaction—p 384 

B. Decisions of State Courts as Authority— p 390 

§ 170. General rule—p 390 

171. Validity and construction of state constitution and statutes—p 393 

172. Construction of municipal ordinances—p 402 

173. Rules of property—p 403 

174(1). Tribunal by which decision rendered—p 404 

174(2). - Inferior state tribunals—p 409 

174(3). - Decision or opinion by state officer—^p 411 

175. Actual decision necessary—p 412 

176. Scope and nature of decisions—p 413 

177. Inconsistent decisions—^p 416 

178. State decisions overruled by federal supreme court—p 418 

179. Rights accrued prior to state decisions—p 41 (S 

180. Federal decision prior to state decision—p 421 

181. Equity cases—p 427 

182. Criminal cases—p 430 

183(1). Jurisdictional matters—p 432 
183(2). -Right to remove cause—p 433 

184. Questions of international law—p 435 

185. Questions of general or commercial law—p 435 

186. Construction of federal constitution—p 440 

187. Construction of federal statutes—^p 441 

C. Application of State Laws and Decisions to Particular Matters—^ p 442 

§ 188(1), Limitations and laches—p 443 

188(2). - Actions enforcing federal rights—p 448 

188(3). - Suits in equity—p 453 

188(4). - Actions by or against United States—^p 456 

189(1). Matters of substance—p 457 

189(2). - Public matters—p 457 

189(3). - Contracts—p 462 

189(4). -Torts—p 471 

189(5). - Legal interests; property—p 480 

189(6). -Other particular matters—p 485 

189(7).-Insurance—^p 486 

189(8).-Interest, usury, and damages—p 496 

189(9).-Licenses, revenue, and taxation—p 498 

189(10).-Liens, pledges, and mortgages—p 500 

189(11).-Marriage; domestic relations—p 502 

189(12).-Mines and minerals—^p 504 

189(13).-Waters and watercourses—^p 506 

189(14).-Wills; decedents’ estates—p 507 

189(15).-Private corporations; banking—^p 509 

189(16).-Public utilities—p 513 

190. Matters of procedure—^p 515 

See also descriptive word index in volume containing end of this Title 
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IX. SUPREME COURT—p 528 

A. In General —p 528 

§ 191. Creation and constitution—528 
192. Terms and sessions—^p 528 

B. Original Jurisdiction and Exercise Thereof —p 528 

§ 193. In general—p 528 

194. Actions to which state is a party—p 529 

195. Actions affecting ambassadors, public ministers, or consuls—p 535 

196. Issuance of writs—p 536 

197. Amount in controversy—p 537 

198. Procedure in exercise of original jurisdiction—^p 537 

C. Appellate Jurisdiction and Exercise Thereof —p 543 

1. Source and Extent of Appellate Jurisdiction —^p 543 
§ 199. In general—p 543 
200. Pecuniary limits of jurisdiction—p 547 
201(1). Appellate procedure in general—p 547 

201(2). - Decisions reviewable—p 549 

201(3). - Right of review—^p 561 

201(4). - Presentation and reservation in lower court of grounds of review— 

p 564 

201(5). - Parties—p 571 

201(6). - Requisites and proceedings for transfer of cause—p 573 

201(7). - Effect of transfer of cause or proceedings therefor—p 579 

201(8). - Supersedeas or stay of proceedings; injunction—^p 580 

201(9). - Record and proceedings not of record—p 583 

201(10). -Assignment of errors; briefs—p 599 

201(11). - Dismissal or withdrawal—p 600 

201(12). -Hearing and rehearing; advancing cause—^p 603 

201(13). -Review—p 605 

201(14). - Determination and disposition of cause—p 624 

202. Certification of questions—p 634 

2. Reviezv of Decisions of Court of Appeals —^p 638 
§ 203. By appeal—p 638 
204(1). By certiorari—^p 641 
204(2). -When writ lies—p 642 

204(3).-Particular grounds for grant or refusal of writ—p 644 

204(4).-In patent cases—p 650 

204(5).-At what stage of proceedings—p 651 

204(6).-Successive writs—p 652 

204(7). - Who may institute proceedings; parties—p 652 

204(8). -Appeal and certiorari in same case—^p 652 

204(9). - Cross writ of certiorari—^p 653 

204(10). - Proceedings to obtain writ—p 653 

204(11).-Time to apply for writ—p 654 

204(12).-Stay to permit application—p 656 

204(13). -Effect of grant of writ—p 657 

204(14). -Effect of refusal of writ—^p 658 

204(15). -Dismissal of writ—p 659 

204(16), -Review on certiorari—^p 659 

204(17).-Scope of review in general—p 660 
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DL SUFBEIIE OOTJBT—Continued. 

C. Appellate Jurisdiction and Exercise Thereof —Continued 

2. Review of Decisions of Court of Appeals —Continued 

§ 204(18).-Questions of state or local law—664 

204(19).-Matters not necessary to decision on review—p 665 

204(20).-Constitutional questions—p 667 

204(21).-Questions of fact; matters of discretion—^p 668 

204(22).-Harmless error—p 671 

204(23).-Questions of jurisdiction—^p 672 

204(24).-Matters urged by respondent—p 672 

204(25).-Presumptions and burden of showing error—^p 672 

204(26). - Determination and disposition of cause—^p 673 

204(27).-Remand—p 675 

204(28).-Effect of judgment—p 680 

204(29). - Costs—p 681 

3. Review of Decisions of District Courts —^p 682 
§ 205. In general—p 682 

206. Where jurisdiction in issue—^p 684 

207. - Statutory provisions—^p 684 

208. - General conditions to appellate jurisdiction—p 684 

209. -Respective jurisdiction of Supreme Court and Court of Appeals—^p 684 

210. -What are questions of jurisdiction in general—p 684 

211. — Particular classes of cases involving jurisdiction—p 684 

212. -Particular issues involving jurisdiction—p 685 

213. -Judgment or decree on mandate of court of appeals—p 685 

214. — Decision on jurisdictional question by district court—p 685 

215. — Certification of jurisdictional question or substitute therefor—p 685 

216. — Record and proceedings not in record respecting jurisdiction—^p 685 

217. -Advancement of cause on docket—^p 685 

218. - Determination and disposition of jurisdictional questions—^p 685 

219. - Second appeal—^p 686 

220. Where constitutional questions involved—p 686 

221. Where validity or construction of treaties involved—^p 690 

222. Prize cases—p 690 

223. Criminal cases—^p 690 

224. Judgments on claims against United States—p 694 

4. Review of Decisions of Courts of Territories and Outlying Possessions — p 694 
§ 225. In general—^p 694 

226. Alaska—^p 695 

227. Canal Zone—p 695 
228(1). Puerto Rico—p 695 
228(2). Hawaii—^p 696 

229. Philippine Islands—p 696 

230. Virgin Islands and Guam—^p 698 

5. Review of Decisions of Courts of District of Columbia —^p 698 
§ 231. Court of appeals—p 698 

232. -By appeal—^p 698 

233. -By certiorari—^p 699 

234. District Court of United States—^p 701 

See also descriptive word index in volume containing end of this Title 

8 



S6 C.J.S. 


FEDERAL COURTS 


IX. SUPREBIE COURT—Continued. 

C Appellate J urisdiction and Exercise Thereof— Continued 

6. Review of Decisions of Other Federal and Military Courts —p 702 
§ 235. Court of claims—702 

236. Court of customs and patent appeals—p 706 

237. Military tribunals—p 706 

7. Review of Decisions of State Courts —^p 706 

§ 238. In general—p 706 

239. Status of court rendering judgment—^p 707 

240. Final character of judgment—^p 709 

241. Citizenship of parties and amount in dispute—p 712 

242. Nature of proceeding in state court—p 712 

243. Substantial character of federal question—p 713 

244. Materiality and decision of federal question—^p 715 

245. Correctness of decision of state court—^p 719 

246. Nature of questions involved—p 719 

247. - Denial of due process of law—p 723 

248. - Denial of equal protection of law—^p 725 

249. - Impairment of obligation of contract—p 726 

250. - Questions under full faith and credit clause of constitution—p 727 

251. - Rights claimed under judgments or proceedings of federal courts—^p 728 

252. - Constitutional limitations on power of Congress—p 729 

253. - Right to remove case to federal court—p 729 

254. - Questions relating to public lands—p 729 

255. - Questions relating to mines or minerals—p 730 

256. - Questions relating to bankruptcy and liens—p 730 

257. - Questions relating to patents—^p 730 

258. - Questions relating to national banks—^p 731 

259. - Questions relating to commerce and navigable waters—p 731 

260. - Questions relating to taxation and assessments—^p 731 

261. - Questions relating to citizenship—^p 733 

262. - Questions relating to legal tender—^p 734 

263. - Questions arising under State Constitution—p 734 

264. - Construction of state statutes—p 735 

265. - Construction or validity of municipal ordinances—p 737 

266. - Construction of federal statutes and denial of rights thereunder—^p 738 

267. -Jurisdiction of state courts—^p 739 

268. - Construction of common law—^p 739 

269. - Questions of pleading and practice—^p 740 

270. -Questions of fact or evidence—^p 741 

271. Nature of decision—^p 742 

272. Mode of review—^p 742 

273. Persons entitled to review—^p 746 

274(1). Raising federal question in state court—p 747 
274(2). -Time and mode of presenting question—^p 748 

275. Parties —p 751 

276. Proceedings for review in general—^p 751 

277. Allowance and issuance of certiorari—^p 752 

278. Allowance and issuance of writ of error—p 757 

279. Necessity and sufficiency of showing of jurisdiction—p 759 


See also descriptive word index in volume containing end of this Title 
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FEDERAL COURTS 


36 C.J.S. 


IX. SUFREMB COURT—Continued. 

C Appellate Jurisdiction and Exercise Thereof —Continued 
7. Review of Decisions of State Courts —Continued 
§ 280. Scope and extent of review—p 762 

281. Determination and disposition of cause—772 

X. COURTS OP APPEALS—p 779 

A. In General —p 779 

§ 282. Creation of court—p 779 

283. Personnel of court—p 780 

284. Rules and conduct of business—^p 782 

285. Jurisdiction in general—p 783 
286(1). Issuance of writs—^p 784 

286(2). -Mandamus—^p 788 

286(3). - Subpoena—^p 794 

B. Appellate Jurisdiction and Procedure —p 794 

1. In General —p 794 

§ 287. In general—p 794 

288. Mode of exercising jurisdiction—p 801 

289. Right of review—p 805 

2, Decisions Revicwahle —p 815 
§ 290(1). In general—^p 815 

290(2). Decisions of territorial and similar courts—p 820 
290(3). Dependent on nature and scope of decision—p 825 
290(4). - What constitutes final decision—p 829 

290(5).-Finality as to subject matter, issues, claims, and causes—p 833 

290(6).-Finality as to all parties—p 840 

290(7). -Appeal advancing termination of litigation—p 841 

290(8). -Void judgments and orders—p 843 

290(9). - Discretionary action; matters of practice—^p 843 

290(10). Decisions as to particular matters—p 844 

290(11). -Transfer of suit; change of venue—^p 844 

290(12). - Conduct of trial, etc.—p 845 

290(13). -Parties and process—p 846 

290(14). - Pleadings—p 847 

290(15). - Intervention and interpleader—^p 850 

290(16). -Abatement or revival of action—^p 853 

290(17). - Evidence, discovery, and similar matters—^p 853 

290(18). - Dismissal, discontinuance, or nonsuit—p 855 

290(19).-Dismissal as to less than all parties—p 857 

290(20). -Verdict—p 859 

290(21). - New trial, rehearing, and reargument—p 860 

290(22). -Order or judgment directing payment of money—p 864 

290(23). -Priority of claims and distribution—p 864 

290(24). - References—^p 864 

290(25). - Summary judgment—p 865 

290(26). - Orders and proceedings after judgment, decree, or prior order—p 867 

290(27). -Decisions in relation to execution, satisfaction, etc.—p 869 

290(28). -Costs, fees, and expenses—^p 870 

See also descriptive word index in volume containing end of this Title 
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36 C.J.S. 


FEDERAL COURTS 


X. COURTS OP APPEALS—Continued. 

B. Appellate Jurisdiction and Procedure —Continued 

2. Decisions Reznewable —Continued 

§ 290(29). - Proceedings after remand—p 871 

290(30). -Other matters—872 

290(31), Decisions in particular actions or proceedings—p 875 

290(32). Decisions of intermediate appellate courts—^p 880 

291(1). Interlocutory orders or decrees as to injunctions and receivers—882 

291(2). - Stay of proceedings—p 886 

291(3). - Transfer of cases—^p 888 

291(4). - Preliminary or temporary injunction; temporary restraining order— 

p 888 

291(5). -Vacating receivership—^p 889 

3. Procedure in General —p 890 
§ 292(1). In general—^p 890 

292(2). Presentation and reservation in lower court of grounds of review—^p 890 

292(3). - Objections and motions and rulings thereon—^p 899 

292(4).-Nature of proceedings; consolidation of actions—p 901 

292(5).-Jurisdiction and venue—^p 902 

292(6).-Parties—^p 904 

292(7).-Process, motions, and provisional remedies—p 904 

292(8).-Pleadings—p 905 

292(9). -References and preliminary proceedings—p 907 

292(10).-Qualification and selection of jurors—^p 907 

292(11).-Mode and conduct of trial or hearing—p 907 

292(12).-Evidence and witnesses—p 908 

292(13).-Improper arguments and conduct of counsel—p 917 

292(14).-Submission of issues and instructions—p 918 

292(15).-Trial, verdict, findings, judgment, and costs—^p 925 

292(16). - Exceptions—p 927 

292(17). - Motions for new trial or judgment notwithstanding verdict—^p 934 

292(18). Parties—p 935 

292(19). - Appellants—p 935 

292(20), - Appellees—^p 937 

292(21). - Intervention—^p 938 

292(22). - Transfer or devolution of interest—p 939 

292(23). - Death of party—^p 940 

292(24). - Defects, objections, and amendments—p 940 

4. Requisites and Proceedings for Transfer of Cause —^p 942 
§ 293(1). In general—p 942 

293(2). Requisites and sufficiency of notice of appeal—p 944 
293(3). - Designation of parties—p 945 

293(4). - Designation of judgment or part thereof appealed from—p 946 

293(5). Time for taking and perfecting—^p 948 

293(6). - Final or interlocutory decisions—^p 951 

293(7). - During transition from old procedure to new—p 953 

293(8). What constitutes taking and perfecting proceedings—^p 955 
293(9). Commencement of period of limitations—p 956 

293(10). - Determinations constituting judgments—p 957 

293(11). -Effect of motion after entry of judgment or order—p 960 

See also descriptive word index in volume containing end of this Title 
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FEDERAL COURTS 


36 C.J.S 


Z. COURTS OF APPEALS—Continued. 

B. Appellate Jurisdiction and Procedure —Continued 

4. Requisites and Proceedings for Transfer of Cause —Continued 

§ 293(12).-Motions extending or not extending time—961 

293(13).-Timeliness; entertainment by court—p 964 

293(14).-Disposition of motion—p 967 

293(15). Extension of time—^p 968 
293(16). Premature appeal—p 971 
293(17). Application for, and allowance of, appeal—p 973 
293(18). Payment of costs and fees—p 975 

293(19). -Payment for transcript—^p 975 

293(20). Bond on appeal—^p 976 

293(21). -Proceedings in forma pauperis—p 977 

293(22).-Persons entitled—p 978 

293(23).-Procedure—^p 979 

293(24).-Allowance—p 982 

293(25). - Requisites and sufficiency—p 983 

293(26). -Effect of defects; amendments and new or additional bonds—^p 984 

293(27). Service of notice of appeal—p 984 
293(28). Entry or docketing—^p 986 
293(29). Appearance in appellate court—p 987 

5. Supersedeas or Stay of Proceedings —^p 988 
§ 294(1). In general—p 988 

294(2). Operation of appeal as supersedeas or stay—p 988 
294(3). Right to, and allowance of, supersedeas or stay—p 988 

294(4). -Appeal from order granting or refusing injunction—p 991 

294(5). Bond or security—^p 992 

294(6). Modification or vacation of supersedeas or stay—p 993 
294(7). Operation and effect—^p 994 

294(8). Proceedings in violation of supersedeas or stay—p 995 
294(9). Effect of failure to obtain supersedeas or stay—p 995 
294(10). Effect of transfer of cause or proceedings therefor—p 995 

6. Record and Proceedings Not in Record —^p 1000 
§ 295(1). In general—^p 1000 

295(2). Matters to be shown by record—^p 1000 

295(3). - Presentation and reservation of grounds of review—p 1002 

295(4). -Proceedings of intermediate court—^p 1004 

295(5). Scope and contents of record—^p 1004 

295(6). Necessity of bill of exceptions—p 1008 

295(7). Contents, making, and settlement of bill of exceptions—p 1011 

295(8), Contents, making, and settlement of statement of case—p 1016 

295(9). Statement of evidence—^p 1017 

295(10). Making, form, and requisites of record; transcript—p 1018 
295(11). Authentication and certification—p 1023 
295(12). Printing of record—p 1024 
295(13). Transmission and filing of record—^p 1025 

295(14). - Effect of failure to file in time—^p 1027 

295(15). Defects or omissions in record—p 1029 

295(16). — Amendment and correction of record—p 1031 

295(17). -Waiver and cure of defects or objections, and striking—p 1034 

See also descriptive word index in volume containing end of this Title 
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86 C.J.S. 


FEDERAL COURTS 


X. COURTS OP APPEALS—Continued. 

B. Appellate Jurisdiction and Procedure —Continued 

6. Record and Proceedings Not in Record —Continued 

§ 295(18). - Certiorari or other proceeding to bring up record—^p 1035 

295(19). Conclusiveness and effect of record—p 1036 
295(20). Questions presented for review—^p 1037 

295(21). -Questions dependent on evidence in general—p 1040 

295(22). -As to instructions—p 1043 

295(23). -As to findings and decisions—p 1044 

295(24). Matters not apparent of record—p 1046 

7. Assignment of Errors or Statement of Points; Briefs —^p 1048 

§ 2%(1). Assignment of errors or statement of points—p 1048 

296(2). - Consideration of errors on failure to file statement of points —p 1049 

296(3). -Assignment of cross errors—p 1054 

296(4). - Form, scope, and effect—p 1054 

296(5). Briefs—p 1060 

296(6). - Length of briefs—^p 1061 

296(7). -Limitation to matters in record—p 1061 

296(8). - Specification or statement of points or errors—p 1062 

296(9).-Effect of failure to specify errors relied on—^p 1065 

296(10). -Arguments and citation of authorities—p 1067 

296(11). -Appendix—p 1067 

296(12). -Abusive or other improper language—p 1068 

206(13). - Effect of failure to comply with rules—p 1069 

296(14). - Printing, service, and filing—p 1070 

296(15). — Admissions—^p 1071 

8. Dismissal, Withdrawal, or Abandonment of Appeal —p 1071 
§ 296(16). In general—p 1071 

296(17). Grounds—p 1072 

296(18). -Want of actual controversy—p 1075 

296(19). Waiver or cure of defects—p 1081 
296(20). Procedure; motion to dismiss—p 1081 
296(21). Order; dismissal without prejudice—^p 1083 
296(22). Effect of dismissal—^p 1083 
296(23). Abandonment—p 1084 

296(24). Vacation of order and reinstatement of appeal—^p 1085 

9. Review —^p 1085 

a. IN general— p 1085 

§ 297(1). Scope and extent of review—p 1085 

297(2). - Review dependent on whether questions are of law or fact—p 1087 

297(3). - Matters not necessary to decision on review—p 1091 

297(4). - Questions involving application of local law—p 1096 

297(5). - Review dependent on mode of trial in lower court—p 1098 

297(6).-Absence of findings by court—p 1100 

297(7). -Theory and grounds of decision of lower court—p 1101 

297(8).-Rulings not objected to as law of case—p 1107 

297(9). -Review dependent on nature of decision appealed from—p 1108 

297(10). -Review dependent on mode of review—^p 1115 

297(11). — Review dependent on stipulation as to matters reviewed—p 1116 

See also descriptive word index in volume containing end of this Title 
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FEDERAL COURTS 


36 C.J.S. 


X COURTS or APPEALS-Continued. 

B. Appellate Jurisdiction and Procedure —Continued 
9. Review —Continued 

a. IN GENERAL —Continued 

§ 297(12). - Matters or evidence considered—p 1116 

297(13). Interlocutory, collateral, and supplementary proceedings and questions p 

1120 

297(14). - On appeal from final judgment—p 1121 

297(15). - On appeal from interlocutory order—p 1123 

297(16). - On appeal from subsequent order or judgment—p 1125 

297(17). Persons entitled to allege error—p 1125 

297(18). - Waiver of, or estoppel to allege, error—p 1129 

297(19).-Assent to, or recognition of, validity of proceedings—p 1138 

297(20). Amendments—p 1141 
297(21). Additional proofs—p 1143 
297(22). Trial of case anew—p 1144 

b. PRESUMPTIONS —p 1145 

§ 297(23). In general—p 1145 
297(24). Questions of local law—p 1149 
297(25). OrganiiJation and jurisdiction of lower court—p 1150 
297(26). Parties and process—p 1151 
297(27). Pleadings—p 1152 

297(28). - Striking out or dismissal; demurrer—p 1152 

297(29). -Amendments regarded as made—p 1155 

297(30). Interlocutory matters and provisional remedies—p 1157 

297(31). Reference—p 1157 

297(32). Conduct of trial in general—p 1158 

297(33). Admissibility and reception of evidence—p 1158 

297(34). Dismissal—p 1159 

297(35). -View of evidence taken by reviewing court—p 1160 

297(36). Nonsuit—p 1161 

297(37). Taking case from jury; direction of verdict—p 1162 
297(38). Instructions—^p 1168 
297(39). Custody and conduct of jury—p 1170 
297(40). Verdict—p 1170 

297(41). - Sufficiency of evidence to support—p 1171 

297(42). -Theory of verdict; interrogatories—p 1176 

297(43). Findings of fact and conclusions of law—p 1177 

297(44). - Evidence considered by trial court—p 1179 

297(45). - Sufficiency of evidence to support findings—p 1180 

297(46). - Findings implied and interpreted; conclusions of law—^p 1182 

297(47). - By master—p 1183 

297(48). Amount of recovery—p 1184 

297(49). Order as to new trial or setting aside of verdict—^p 1185 
297(50). Judgment or decree—p 1186 

297(51). -Judgment notwithstanding verdict—p 1187 

297(52). -Motion for judgment; summary judgment—p 1188 

297(53). Costs and allowances—p 1190 
297(54). Taking and perfecting appeal—p 1190 

See also descriptive word index in volume containing end of this Title 
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36 C. J. S. 


FEDERAL COURTS 


X. OOUETS OP APPEALS—Continued. 

B. Appellate Jurisdiction and Procedure —Continued 
9. Review —Continued 

C. DISCRETION OF LOWER COURT—1191 

§ 297(55). In general—p 1191 
297(56). Parties, process, and pleadings—p 1194 
207(57). Provisional remedies; proceedings before trial—^p 1196 
297(58). Proceedings at trial—p 1200 
297(59). New trial or rehearing—p 1202 
297(60). Proceedings following judgment—^p 1209 

d. QUESTIONS OF FACT, VERDICTS, AND FINDINGS—^p 1211 

§ 297(61). In general—p 1211 
297(62). Verdicts—p 1215 

297(63). - Application of rules—p 1223 

297(64). Findings of court—^p 1225 

297(65). - Application of rules—p 1245 

297(66).-Contracts—p 1247 

297(67).-Torts—p 1250 

297(68).-Real estate—^p 1251 

297(69). - Copyrights, patents, trade-marks, and unfair competition —p 

1251 

297(70).-Actions under federal statutes—p 1252 

297(71). Findings of referee, master, or like officer—p 1254 
297(72). Dismissal, nonsuit, or direction of verdict—p 1258 

e. HARMLESS ERROR; WAIVER OF ERROR IN APPELLATE COURT—p 1260 

§ 297(73). In general—p 1260 

297(74). Presumptions and burden of proof as to effect of error—p 1262 
297(75). Application of rules to particular errors—p 1263 
297(76). Instructions—^p 1272 
297(77). Evidence and witnesses—^p 1277 

297(78). - Exclusion of evidence—p 1285 

297(79). -Witnesses—p 1288 

297(80). Error waived in appellate court—^p 1290 
297(81). - Implied waiver—^p 1290 

f. DECISIONS OF INTERMEDIATE COURTS; SUBSEQUENT APPEALS—p 1292 

§ 297(82). Decisions of intermediate courts—p 1292 
297(83). Subsequent appeals—^p 1293 
297(84). - Particular questions concluded—p 1299 

g. WHERE JURY WAIVED—p 1301 

§ 298(1). Scope and extent of review—^p 1301 
298(2). Trial on agreed statement of facts—^p 1308 
299. General and special findings—^p 1309 

10. Hearing and Rehearing —^p 1310 
§ 300(1). Hearing—p 1310 
300(2). Rehearing—p 1311 

300(3). -Grounds for rehearing—^p 1312 

3(X)(4). -Application for rehearing—p 1315 

300(5). - Scope and conduct of hearing and relief granted—^p 1318 

See also descriptive word index in volume containing end of this Title 
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FEDERAL COURTS 


86 C.J.S, 


X COURTS OF APPEALS—Continued. 

B. Appellate Jurisdiction and Procedure—C ontinued 
11. Determination; Liability on Bonds —1318 

a. DETERMINATION AND DISPOSITION OF CAUSE—p 1318 

§ 301(1). In general—^p 1318 

301(2). Delay pending decision in another or higher court—p 1321 
301(3). Appeals from court of territory—p 1322 

301(4). Decision on consent or stipulation, or by divided court; double appeals— 
1324 

301(5). Remand without decision—p 1324 
301(6). Effect of changes pending appeal—p 1328 
301(7). Findings of fact and conclusions of law—p 1330 
301(8). Affirmance—p 1331 

301(9). - Grounds for affirmance—p 1332 

301(10). -Effect of affirmance—p 1334 

301(11). - Conditional affirmance; remittitur—p 1335 

301(12). -Rendering final judgment or directing further proceedings—p 1337 

301(13). Modification—p 1338 
301(14). Reversal—p 1342 
301(15). - Grounds—p 1342 

301(16).-Technical, formal, or trivial defects or errors—p 1344 

301 (17).-Amount or extent of recovery—p 1346 

301(18). - Scope and extent of relief in general—^p 1347 

301(19). - Rendering or ordering final judgment—p 1348 

301(20).-Want of jurisdiction of lower court—p 1354 

301(21).-Insufficient cause of action or sufficient defense—p 1355 

301(22). —-Sufficient cause of action and insufficient defense—p 1356 

301(23).-Conformity of judgment to verdict—^p 1357 

301(24).-Trial before master—p 1357 

301(25).-After several trials—p 1357 

301(26). - Ordering new trial or oth^r proceeding in lower court—p 1357 

301(27).-Nature and extent of proceedings ordered—p 1359 

301(28).-Errors and defects in trial or proceedings—p 1366 

301(29). - Compelling or directing restitution—p 1368 

301(30). - Effect of reversal—p 1368 

301(31). Amendment, modification, and setting aside of its judgment by court 
of appeals—p 1370 

301(32). Mandate and proceedings in lower court—^p 1370 

301(33). - Construction and operation in general—p 1372 

301 (34).-Law of the case—p 1373 

301(35). -Powers and duties of lower court generally—^p 1379 

301(36).-Compliance with mandate or directions—p 1381 

301(37).-Modification or avoidance of judgment or order—^p 1383 

301(38).-Granting new trial or rehearing—p 1385 

301(39). -Amendments; supplemental pleading—^p 1386 

301(40).-As to parties—p 1390 

301(41), -Proceedings after remand—^p 1390 

301(42). -Enforcement of judgment—p 1395 

301(43). -Rendition and entry of judgment as directed—p 1396 

301(44).-Inclusion of interest, costs, and attorney’s fees—p 1398 

301(45). -Restitution—1401 

Sec also descriptive word index in volume containing end of this Title 
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86 C.J.S. 


FEDERAL COURTS 


X. COUBTS or APPEALS— Continued. 

B. Appellate Jurisdiction and Procedure —Continued 
11. Determination; Liability on Bonds —Continued 

a. determination and disposition of cause —Continued 

§ 301(46). -New trial—1402 

301(47). - Failure to follow decision or comply with mandate—p 1406 

301(48). Jurisdiction and proceedings of appellate court after remand—^p 1406 

301(49). - Recall, amendment, or correction of mandate—p 1408 

301(50). -Vacation or modification of judgment—^p 1411 

b. liabilities on bonds and undertakings —p 1412 
§ 301(51). In general—p 1412 

301(52). Performance or breach of condition to prosecute with effect—p 1413 

301(53). Performance or breach of condition to pay or satisfy judgment—^p 1413 

301(54). Nonperformance excused and sureties discharged—p 1414 

301(55). Effect of other bond in same proceeding—p 1415 

301(56). Extent of liability—^p 1415 

301(57). Actions—p 1417 

301(58). Summary remedies—p 1418 

XI. DISTRICT COURTS 

§ 302. Creation and constitution 

303. -Judicial districts 

304. -Judges 

305. Character of courts 

306. Terms and sessions 

307. Rules of procedure 

308. Jurisdiction 

309 (1). - Claims against the United States 

309 (2).-Under general jurisdiction statute 

309 (3).-Under other statutes 

310 (1). -Amount in controversy 

310 (2).-Amount required 

310 (3).-What constitutes amount or value involved in general 

310 (4).-Pecuniary valuation 

310 (5).-Interest, costs, and attorney’s fees 

310 (6).-Aggregation of amounts 

310 (7).-Particular proceedings 

310 (8).-How determined 

311. - Issuance of writs 

XII. COURTS OF TERRITORIES AND OUTLYING POSSESSIONS, AND PROVISIONAL COURTS 

§ 312. In general 

313. Former territories now admitted as states generally 

314. Alaska 

315. Canal Zone 

316. Hawaii 

317. Philippine Islands 

318. Puerto Rico 

319. Effect of admission of territory as state generally 

320. Provisional and other courts 

Xm. UNITED STATES COURT FOR CHINA 

§ 321. Establishment and organization 
322. Jurisdiction and procedure 

See also descriptive word index in volume containing end of this Title 
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36 C. J. S. 


ZIV. OOUBTS OF TEF DISTKIOT OF COLUMBIA 

§ 323. In general 
324. Court of appeals 
325 (1). District court of United States 
325 (2). -Personal or territorial jurisdiction; process 

325 (3). -Writs and procedure 

326 (1). Inferior courts 

326 (2). -Jurisdiction 

326 (3).-Amount in controversy 

326 (4).-Matters involving realty 

326 (5). - Procedure 

326 (6).-Parties 

326 (7).-Process 

326 (8).-Pleading 

326 (9).-Dismissal and nonsuit 

326 (10).-Trial and related matters 

326 (11).-New trial; rehearing 

326 (12).-Judgment 

326 (13). - Attachment and garnishment 

326 (14). - Costs and fees 

326 (15). Municipal court of appeals for District of Columbia 
326 (16). - Decisions reviewable 

326 (17). - Presentation and reservation in lower court of grounds for review 

326 (18). - Time for appeal and steps therein 

326 (19). -Record 

326 (20). - Assignment of errors 

326 (21). - Briefs 

326 (22). - Review 

326 (23).-Presumptions and burden of proof 

326 (24).-Discretion of lower court 

326 (25).-Questions of fact; weight and sufficiency of evidence 

326 (26).-Harmless error 

326 (27).-Determination and disposition of cause 

XV. COURT OF CLAIMS 

A. History and Purpose 

§ 327. General statement 

B. Jurisdiction 

§ 328. 

329. 

330. 

331. 

332. 

333. 

334. 

335. 

336. 

337. 

338. 

339. 

340. 


In general 

Claims against United States 
-In general 

- Claims referred by Congress 

-Claims referred by executive departments 

- Assigned claims 

- Claims growing out of treaties 

-Indian depredation claims 

Set-offs and counterclaims 

Claims against District of Columbia 

Claims of disbursing officers for relief from responsibility 

Review of decisions of executive departments 

Review of decisions of prize courts 


See also descriptive word index in volume containing end of this Title 
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36 C.J.S. 


FEDERAL COURTS 


XV. COURT OF CLAIMS—Continued. 

C. PROCEDURE 

§ 341. In general 
342. Conditions precedent to suit 
343 (1). Limitations 

343 (2). - Computation of statutory period 

343 (3). - Suspension of statute 

344. Defenses 

345. Parties 

346. Process and appearance 
347 (1). Pleading 

347 (2). - Petition 

347 (3). - Motions 

347 (4). - Counterclaims and cross bills 

347 (5). -Bills of particulars 

347 (6). -Amendments 

347 (7). - Issues, proof, and variance 

348 (1). Evidence and taking of proof 

348 (2). - Admissibility 

348 (3). - Weight and sufficiency 

348 (4). - Affidavits and depositions 

348 (5). - Examination of claimant 

348 (6). - “Calls;” subpoena duces tecum; discovery 

349. Trial 

350. References 

351. Rules of decision 

352. Findings or report 

353 (1), Judgment and relief 

353 (2). - Nature and extent of relief 
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§1 FEDERAL COURTS 36 C.J.S. 

L JUDICIAL POWER OF THE UNITED STATES 


§ 1. Extent 

The Judicial power of the United States extends, un¬ 
der the Federal Constitution, to cases of admiraity and 
maritime Jurisdiction, to cases arising under the Consti¬ 
tution, laws, and treaties of the United States and to 
controversies by, against, between, or affecting persons 
or entities of certain designated classes. 

Article III of the Federal Constitution, sometimes 
referred to as the judicial article of the Constitu¬ 
tion,^ vests, in section 1, the judicial power of the 
United States in certain courts, and it then pro¬ 
vides, in section 2, that such judicial power shall 
extend to all cases, in law and equity, arising under 
the Constitution, the laws of the United States, and 
treaties made under their authority; to all cases 
affecting ambassadors and other public ministers 
and consuls; to all cases of admiralty and maritime 
jurisdiction; to controversies to which the United 
States shall be a party; and to controversies between 
two or more states, between a state and citizens of 
another state, between citizens of different states, 
between citizens of the same states claiming lands 
under grants of different states, and between a 
state, or the citizens thereof, and foreign states, 
citizens, or subjects. A subsequent amendment, 
U.S.Const. Amcndm. XI, provides that the judicial 
power of the United States shall not be construed 
to extend to any suit, in law or equity, commenced 


or prosecuted against one of the United States by 
citizens of another state, or by citizens or subjects 
of any foreign state. 

While the article of the Constitution which treats 
of the judicial. department is a general grant of 
power in the sense that, as distinguished from the 
article treating of legislative powers which grants 
only enumerated powers, it grants the entire judi¬ 
cial power of the nation and all the judicial power 
the nation is capable of exercising,^ and it has been 
held that section 2 of the judicial article is not a 
limitation or enumeration, but merely means that 
the judicial power shall include the several matters 
particularly mentioned, leaving unrestricted the 
general grant of the entire judicial power,^ the view 
subsequently taken is that section 2 defines and 
limits judicial power,^ although not the particular 
method by which that power may be invoked.^ The 
term “judicial power’* as used in the constitutional 
provision means “jurisdiction.”^*^ 

It is established that the Constitution limits or 
restricts judicial power, or the exercise thereof, to 
cases and controversies.^ It is said that the term 
“controversies,” if distinguishable at all from “cas¬ 
es,” is so in that it is less comprehensive than the 
latter and includes only suits of a civil nature but 


1 . U.S.—Williams v. U. S., Ct.CL, 63 
S.Ct. 751, 289 U.S. 553, 77 L.Ed. 
1372. 

2. U.S.—^Kansas v. Colorado. Kan., 
27 S.Ct. 656, 206 U.S. 46, 61 L.Ed. 
956. 

3. U.S.—^Kansas v. Colorado, supra. 

4 . U.S.—Nashville, C. & St. L. Ry. v. 
Wallace, Tenn., 53 S.Ct. 345, 288 U. 

S. 249, 77 L.Ed. 730, 87 A L.R. 
1191. 

Brand v. Pennsylvania R. Co., D. 
C.Pa., 22 F.Supp. 669. 

6 . U.S.—Nashville, C. & St. L. Ry. 
V. Wallace, Tenn., 53 S.Ct. 345, 
288 U.S. 249, 77 L.Ed. 730, 87 A. 
L.R. 1191. 

6.5 U.S.—Lewis v. Manufacturers 
Cas. Ins. Co., D.C.La., 107 F.Supp. 
465. 

3, U.S.—^Public Service Commission 
of Utah V. Wycoff Co., Utah. 73 S. 
Ct. 236, 344 U.S. 237, 97 L.Ed. 291 
—^^tna Life Ins. Co. of Hartford, 
Conn., V. Haworth, Mo., 67 S.Ct. 
461, 300 U.S. 227, 81 L.Ed. 617, 108 
A.L.R. 1000, rehearing: denied 67 
S.Ct. 667, 300 U.S. 687, 81 L.Ed. 
889—Nashville, C. & St. L. Ry. v. 
Wallace, Tenn., 53 S.Ct. 345, 288 
U.S. 249, 77 L.Ed. 730, 87 A.L.R. 
1191—^Willing V. Chicago Auditori¬ 
um Ass’n, Ill., 48 S.Ct. 607, 277 U. | 


S. 274, 72 L.Ed. 880-—Fairchild v. 
Hughes, App.D.C.; 42 S.Ct. 274, 258 

U. S. 126, 66 L.Ed. 499—Muskrat 

V. U. S., Ct.Cl., 31 S.Ct. 260, 219 
U.S. 346, 66 L.Ed. 246. 

Llzza & Sons, Inc. v. Hartford 
Acc. & Indem. Co., C.A.Mass., 247 
F.2d 262, certiorari denied 78 S.Ct. 
332, 355 U.S. 906, 2 L.Ed.2d 261— 
Local 174, Intern. Broth, of Team¬ 
sters, Chauffeurs, Warehousemen 
and Helpers of America v. U. S., C. 
A.Wash., 240 P.2d 387—Powers v. 
U. S.. C.A.I11., 218 F.2d 128—Win- 
sor V. Daumit, C.A.I11., 186 F.2d 41 
—Indemnity Ins. Co. of North 
America v. Kellas, C.A.Mass., 178 F. 
2d 120—^Johnson v. Interstate 
Transit Lines, C,C.A.Utah, 163 F.2d 
126, 172 A.L.R. 1242—Southern Pac. 
Co. V. McAdoo, C.C.A.Cal., 82 F.2d 
121 . 

Florida Lime & Avocado Grow¬ 
ers, Inc. V. Jacobsen, D.C.Cal., 169 
F.Supp. 774—Baldwin v. Morgan, 
D.C.Ala., 149 F.Supp. 224, revers¬ 
ed on other grounds, C.A., 251 F.2d 
780—Perlberg v. Northwestern 
Mut. Life Ins. Co., D.C.Pa., 62 F. 
Supp. 76—Coffman v. Federal Lab¬ 
oratories, D.C.N.J., 56 F.Supp. 601, 
affirmed 66 S.Ct. 298, 823 U.S. 316, 
89 L.Ed. 264, and affirmed 65 S.Ct. j 
303, 323 U.S. 326, 89 L.Ed. 271— I 
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Smith V. Blackwell, D.C.S.C.. S4 F. 
Supp. 989, affirmed, C.C.A., 115 F. 
2d 186—Lambert v. Dempster 
Bros., D.C.Tenn., 34 F.Supp. 610— 
Columbian Nat. Life Ins. Co. v. 
Foulke, D.C.Mo., 13 F.Supp. 350, 
reversed on other grounds, C.C.A., 
89 F.2d 261—Cleveland Trust Co. v. 
Nelson, D.C.Mich., 61 F.2d 276. 
D.C.—Grauert v. Dulles, D.C., 133 F. 
Supp. 836, affirmed 239 F.2d 60, 
99 U.S.App.D.C. 240, certiorari de¬ 
nied 77 S.Ct. 666, 353 U.S. 917, 1 
L.Ed.2d 664. 

Actual or Justiciable controversy as 
prerequisite to declaratory judg¬ 
ment see Declaratory Judgments § 
24 et seq. 

Znhsreat powers 

Limitation on jurisdiction of fed¬ 
eral district court to “cases and 
controversies” was not intended to 
bar court from exercising its inher¬ 
ent power to preserve integrity of its 
records or to correct action of one 
of its appendages where such action 
constitutes a violation of court rules 
or is in excess of its powers. 

U.S.—^Application of United Elec., 
Radio & Mach. Workers of Amer¬ 
ica, D.C.N.T., 111 F.Supp. 858. 

7. U.S.—^^na Life Ins. Co. of Hart¬ 
ford, Conn., V. Haworth, Mo., 67 S. 
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FEDERAL COURTS § 1 


it is judicially noted,® although not with entire ac¬ 
curacy,^ that the constitutional provision in question 
employs the term “cases” when defining the limits 
of jurisdiction by the nature of its subject matter 
and the term “controversies,” where jurisdiction 
is intended to depend on the character of the parties; 
and significance is attached to the use of the word 


"all” in connection with "cases” and its omission 
with respect to “controversies.”^® 

The cases and controversies contemplated by the 
Constitution are confined to those which are justicia¬ 
ble in nature,ii consisting of claims, contentions, or 
questions taking or assuming such form that the ju¬ 
dicial power is capable of acting on them ,^2 and 


Ct. 461, 300 U,S. 227, 81 L.Ed. 617, 
108 A.L.H. 1000, rehearing denied 
B7 S.Ct 667, 300 U.S. 687, 81 L..Ed. 
889. 

Smith V. Blackwell, C.C.A.S.C., 
116 F.2d 186. 

In re Pacific R. Commission, C. 
CCal., 32 P. 255, 12 Sawy. 659. 
■"Case” defined see Actions § 1 b. 
"Controversy” defined see Actions S 
1 d. 

8, S.C.—State v. Davis, 12 S.C. 528. 
reversed on other grounds 2 S.Ct. 
636, 107 U.S. 597, 27 L.Ed. 574. 

9. Cases affectixig ambassadors and 

other public ministers and consuls 
evidently fall within the classifica¬ 
tion of cases In which Jurisdiction 
is dependent on the status of a par¬ 
ty and are so considered infra fi 44. 
Admiralty and maritime Jnrlsdlotion 

(1) Cases of admiralty and mari¬ 
time jurisdiction have been consid¬ 
ered to constitute a class of cases in 
which jurisdiction is dependent on 
the remedy to be enforced or the 
course of proceedings to be adopted, 
rather than on the subject matter. 
Iowa.—Horae Ins. Co. v. North West¬ 
ern Packet Co., 82 Iowa 223, 7 Ara. 

R. 183. 

(2) Admiralty and maritime juris¬ 
diction of federal courts see Admiral¬ 
ty § 5 et seq. 

10. U.S.—Williams v. U. S,. Ct.Cl., 53 

S. Ct. 761, 289 U.S. 553, 77 L.Ed. 
1372—Stevenson v. Fain, Tenn., 25 

B. Ct. 6, 196 U.S. 165, 49 L.Ed. 142. 

11, U.S.—U. S. V. State of West 
Virginia, 65 S.Ct. 789, 296 U.S. 463, 
79 L.Ed. 1646—^Kansas v. Colorado, 
Kan., 27 S.Ct. 665, 206 U.S. 46, 61 
L.Ed. 966. 

Harris v. Texas & Pac. Ry. Co., 

C. A.I11., 196 F.2d 88. 

D.C.— Z. & F. Assets Realization Cor¬ 
poration v. Hull, 114 F.2d 464, 72 
App.D.C. 234, affirmed 61 S.Ct. 361, 
311 U.S. 470, 86 L.Ed. 288. 

Suit ■which discloses merely dam- 
nnm absqne Injnria involves no jus¬ 
ticiable "case or controversy.” 
U.S.—Woodruff V. U. S., D.C.Conn., 40 
F.Supp. 949. 

Natnralisatioa and deportation 

(1) Although provision of Immi¬ 
gration Act authorizing attorney gen- 
.eral to suspend deportation of aliens 
required congressional approval of 
any suspension for more than six 
,month% declaratory judgment suit 


with respect to action of attorney 
general in refusing to suspend depor¬ 
tation of an alien presented a justici¬ 
able question within jurisdiction of 
federal courts, since attorney gener¬ 
al’s power was final pending congres¬ 
sional action or lapse of time for ac¬ 
tion. 

U.S.—McGrath v. Kristensen, App. 
D.C., 71 S.Ct. 224, 340 U.S. 162, 95 
L.Ed. 173. 

(2) A naturalization proceeding is 
a "case” or "controversy” within Ar¬ 
ticle III, S 2 of the Constitution. 
U.S.—Stasiukevich v. Nicolls, C.C.A. 
Mass., 168 F.2d 474. 

Political cases or controversies 

(1) When alleged controversies 
arising out of treaty relationships 
are political in nature, they are not 
cases within the meaning of the Third 
Article of the Constitution. 

U.S.— Z. & F. Assets Realization Cor¬ 
poration V. Hull, 114 F.2d 464, 72 
App.D.C. 234, affirmed 61 S.Ct. 361, 
311 U.S. 470, 86 L.Ed. 288. 

(2) Where United States had not 
recognized any title to land In tribe 
of Indians, either collectively or in¬ 
dividually, and Indians had not en¬ 
tered into any treaty with federal 
government with respect to lands and 
United States occupied all of ter¬ 
ritory as sovereign and possessor and 
acted as proprietor of lands for over 
century, question of ownership of 
land was political, not a justiciable 
controversy, and since United States 
was not party to injunction proceed¬ 
ings by Indian tribe against city to 
enjoin construction of two dams on 
land to which tribe claimed fee sim¬ 
ple title, federal court did not have 
jurisdiction. 

U.S.—Cowlitz Tribe of Indians v. 
City of Tacoma, C.A.Wash., 253 F. 
2d 626, certiorari denied 78 S.Ct. 
641, 355 U.S. 966, 2 L.Ed.2d 531, 
rehearing denied 78 S.Ct. 771, 366 
U.S. 934, 2 L.Ed.2d 764. 

(3) In an action to obtain a deter¬ 
mination of rights and interest of the 
Navajo and Hopi Tribes and individu¬ 
al Indians to an area set aside by an 
executive order of 1882, where both 
the identity of the holders of the 
vested equitable interest in the lands 
and extent of their respective hold¬ 
ings could be determined through the 
exercise of judicial power, and such 
comprised all the issues and subject i 
matter of the actions, district court! 
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had jurisdiction to determine the 
cause as against claim that the rights 
and interests to be determined pre¬ 
sented political and not judicial ques¬ 
tions. 

U.S.—Healing v. Jones, D.C.Ariz., 174 
F.Supp. 211. 

(4) Unless such questions have 
been conclusively settled by Supreme 
Court, whether federal district court 
has jurisdiction to enforce state con¬ 
stitutional or statutory provisions 
requiring periodic legislative reap¬ 
portionment of state and, if so, 
whether such jurisdiction should be 
exercised must be determined in the 
light of all relevant factors, includ¬ 
ing fundamental principle of separa¬ 
tion of powers, desirability of avoid¬ 
ing confiicts with other branches of 
government, delicacy of relationship 
existing between federal and state 
governments, possibility of disrup¬ 
tion of governmental affairs of state, 
nature of rights claimed by plain¬ 
tiffs, degree and extent to which such 
rights have been violated, and ability 
or inability of court to grant effec¬ 
tive relief. 

U.S.—Baker v. Carr, D.C.Tenn., 175 
F.Supp. 649. 

(5) As stated in Constitutional 
Law S 145, political questions are 
not within the province of the judi¬ 
ciary generally. 

la. U.S.-—U. S. V. United Steelwork¬ 
ers of America, CIO, C.A.N.T., 202 
F.2d 132—Johnson v. Interstate 
Transit Lines, C.C.A.Utah, 163 P. 
2d 125, 172 A.L.R. 1242~-Commis- 
sioner of Internal Revenue v. Lib¬ 
erty Bank & Trust Co., C.C.A., 69 
F.2d 320. 

Lewis V. Manufacturers Cas. Ins. 
Co., D.C.La., 107 F.Supp. 465. 

D.C.—Greene v. McElroy, 264 F.2d 
944, 103 U.S.App.D.C. 87, reversed 
on other grounds 79 S.Ct. 1400, 360 
U.S. 474, 3 L.Ed.2d 1377. 

25 C.J. p 687 note 3 [b] (1). 
acatured controversy; aoomed cause 
of action 

Although, in determining whether 
a justiciable controversy exists to 
permit exercise of federal Judicial 
power, it is not necessary that a 
cause of action have accrued in tech¬ 
nical sense of that term, a contro¬ 
versy must exist that has sufficient¬ 
ly matured for judicial decision. 

U.S.—Grocer's Co-op. Dairy Co. v. 
City of Grand Haven, D.C.Mich., 79 
F.Supp. 938, 



§ 1 FEDERAL COURTS 

being actually brought to the attention of the 
court.13 An authoritative statement is that a con¬ 
troversy, in the constitutional sense, must be one 
that is appropriate for judicial determination, be 
definite and concrete, touching the legal relations 
of parties having adverse legal interests, and be 
a real and substantial controversy admitting of 
specific relief through a decree of a conclusive char¬ 
acter, as distinguished from an opinion advising 
what the law would be on a hypothetical state of 
facts.i^ By giving to the courts “judicial power,” 
the Constitution presupposed an historic content 
for that phrase and relied on assumption by the 
judiciary of authority only over issues which are 
appropriate for disposition by judges.^^ 

Where there is a concrete case admitting of im¬ 
mediate and definitive determination of the legal 
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rights of the parties in an adversary proceeding on 
facts alleged, the judicial function may be appro¬ 
priately exercised, although the adjudication of the 
rights of the litigants may not require the award 
of process or the payment of damages.^® It is 
not essential to a case or controversy that it be pre¬ 
sented by the usual, established, or traditional forms 
of remedy or procedure;!'^ a controversy appro¬ 
priate for judicial determination, and thus within 
the judicial power of the United States, may exist 
although no remedy is afforded by which either 
of the parties may bring such controversy before 
the courts for detcrmination.i'^-5 Congress may 
create a new remedy consonant with the exercise 
of the judicial function in the determination of 
controversies.If a proceeding, when it comes 
into court, calls only for the exercise of judicial 
power, it is immaterial that it was originally begun 


Kagral form for litiflratioA and doci. 
aloa 

To be a case within the Judicial 
power, a question must assume a 
legal form for forensic litigation and 
Judicial decision. There must be par¬ 
ties to come into court who can be 
reached by its process and bound by 
its power; whose rights admit of 
ultimate decision by a tribunal to 
which they are bound to submit. 
U.S.—In re Pacific R. Commission, C. 
C.Cal., 32 F. 241, 12 Sawy. 559. 

Dispute ooguixahle by law 

“A controversy in the contempla¬ 
tion of the constitution, is but a dis¬ 
pute concerning rights or wrongs 
cognizable by law, and which may 
therefore be the subject of an ac¬ 
tion or involved therein.” 

U.S.—Fisk v. Henarie, C.C.Or., 32 F. 
417, 423, 13 Sawy. 38, reversed on 
other grounds 12 S.Ct. 207, 142 U.S. 
459, 35 L.Ed. 1080. 

13. Ohio.—Baltimore & O. R. Co. v. 
Larwill, 93 N.E. 619, 83 Ohio St. 
108, 34 L..R.A.,N.S., 1195. 

14. U.S.— JEtna. Life Ins. Co. of 
Hartford, Conn., v. Haworth, Mo., 
67 S.Ct. 461, 300 U.S. 227, 81 L.Ed. 
617, 108 A.L.R. 1000, rehearing de¬ 
nied 67 S.Ct. 667, 300 U.S. 687, 81 L. 
Ed. 889. 

Douds V. Local 1260, Retail 
Wholesale Dept. Store Union of 
America, CIO, C.A.N.Y., 170 F.2d 
695—Cover v. Schwartz, C.C.A.N. 
T., 133 F.2d 641, certiorari denied 
63 S.Ct. 1168, 319 U.S. 748, 87 L. 
Ed. 1703, rehearing denied 63 S.Ct. 
1326, 319 U.S. 785, 87 L.Ed. 1728— 
Maryland Casualty Co. v. Tindall, 
C.C.A.MO., 117 F.2d 906—U. S. Gal¬ 
vanizing & Plating Equipment Cor¬ 
poration v. Hanson-Van Winkle- 
Munning Co.» C.C.A.W.ya., 104 F. 
2d 856. 


Evans v. International Typo¬ 
graphical Union, D.C.Ind., 76 F. 
Supp. 881. 

Intellectual difference of opinion 

A “case” or “controversy” a.s the 
quoted words are used m constitu¬ 
tional provision reciting to what cas¬ 
es and controversies the Judicial pow¬ 
er of the United States extend.^, Is 
more than an intellectual difference 
of opinion about validity of a statute, 
and difference between parties mu.st 
affect conduct or rights in a near or 
real sense. 

D.C.—Consumer Mail Order Ass’n of 
America v. McGrath, D.C., 94 F. 
Supp. 705, affirmed 71 S.Ct. 500, 
340 U.S. 92.5. 95 L.Ed. 668. rehearing 
denied 71 S.Ct. 611, 341 U.S. 906. 95 
L.Ed. 1344. 

A bona fide legal dispute consti¬ 
tutes a controversy Just as much as 
does a factual dispute. 

U.S—Hogg V. Burkhart Engineering 
Associates, Inc., D.C.Mass., 171 F. 
Supp. 36. 

15. D.C.—Z. & F. Assets Realization 
Corporation v. Hull, 114 F.2d 464, 
72 App.D.C. 234. affirmed 61 S.Ct. 
351, 311 US. 470. 85 L.Ed. 288. 

“Judicial power” defined see Consti¬ 
tutional Law S 144. 

16. U.S.—.^Etna Life Ins. Co. of 
Hartford, Conn., v. Haworth, Mo., 
67 S.Ct. 461, 300 U.S. 227, 81 L.Ed. 
617, 108 A.L.R. 3000, rehearing de¬ 
nied 67 S.Ct. 667, 800 U.S. 687, 81 
L.Ed. 889. 

Akron, C. & T. R. Co. v. Barnes, 
C.A.Ill., 216 P.2d 423, vacated on 
other grounds 76 S.Ct. 219, 348 U.S. 
893, 99 L.Ed. 701—U. S. Galvaniz¬ 
ing & Plating Equipment Corpora¬ 
tion V. Hanson-Van Wlnkle-Mun- 
ning Co., C.C.A.W.Va., 104 F.2d 856 
—Cleveland Trust Co. v. Berry, C. 
C.A.Mich., 99 F.2d 517—Stephenson | 
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V. Equitable Life Assur. Soc. of U. 
S., C.C.A.Va., 92 P.2d 406. 

D.C.—Perkins v. Elg. 99 F.2d 408, 69 
App.D.C. 176, modified on other 
grounds 59 S.Ct. RRl, 307 U.S. .'{2.5, 
83 L.Ed. 1.T20—Klg v. Perkins. 90 
P.2d 408, 69 AppDC. 175, modified 
on other ground.s 59 S.Ct. 884, 307 
U.S. 325, 83 L.?:cl. 1320. 

Award of process, or a Judgment 
requiring award of process of exe¬ 
cution, is not an indispensable ele¬ 
ment, In all Instances, of a case or 
controversy in the constitutional 
sense, nor is it an indispensable, ad¬ 
junct to the exercise of the Judicial 
function. 

U S.—Nashville, C. & St. L. Ry. v. 
Wallace, Tenn., 53 S.Ct. 345. 288 
U.S. 249, 77 L.Ed. 730. 87 A.L R. 
1191—XT. S. V. Boston <Sr M.arine R. 

R. , Mass.. 49 S Ct. 505, 279 U S. 
7.S2, 73 I.<.Ed. 929, conftirmed to, C. 
C.A., 33 F.2d 890—Old Colony Trust 
Co. V. Commissioner of Internal 
Revenue, Mass., 49 S.Ct. 499, 279 

U. S. 716, 73 J.Ed. 938. conformed 
to, C.C.A., 33 F.2d 891—Fidelity 
Nat. Bank & Trust Co. of Kan.sa 3 
City V. Swope, Mo., 47 S.Ct. 611, 
274 U.S. 123, 71 L.Ed. 959. 

17. U.S.—Nashville. C. & St. L. Ry. 

V. Wallace, Tenn., 53 S.Ct. 345, 
288 U.S. 249, 77 L Ed. 730, 87 A.L.R. 
3191—Fidelity Nat. Bank & Trust 
Co. of Kansas City v. Swope. Mo., 
47 S.Ct. 611, 274 U.S. 123, 71 L.Ed. 
959. 

17.B U.S.—^Western Electric Co. v. 
Hammond, C.C.A.Mass.. 186 F.2d 
283. 

X7.10 U.S.—iBtna Life Ins. Co. of 
Hartford, Conn. v. Haworth, Mo., 67 

S. Ct. 461, 300 U.S. 227, 81 L.Ed. 
617, 108 A.L.R. 1000, rehearing de¬ 
nied 57 S.Ct. 667, 300 U.S. 687, 81 
L.Ed. 889. 

Western Electric Co. v. Ham¬ 
mond, C.C.A.Ma8a., 136 F.2d 288. 
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by administrative or executive determination.^® 
Whenever the law provides a remedy enforceable 
in the courts according to the regular course of 
legal procedure, and that remedy is pursued, there 
arises a case within the meaning of the Constitu¬ 
tion, whether the subject of the litigation be prop¬ 
erty or status.i9 

A suit or proceeding is within the federal judi¬ 
cial power where it is a case or controversy, in 
the constitutional sense, and the other requisites 
cxist.20 An action to enforce a legal right may 
present a case or controversy although plaintiff’s 
claim is uncontested or incontestable or although the 
amount of recovery depends on a mathematical com- 

putation.20-5 

The judicial power of the United States is deemed 
to be extended by the Constitution to three classes 
of cases determined respectively by: First, the sub¬ 
ject matter of the action wherein the power is 
exercised. Second, the parties thereto. Third, the 
remedy to be enforced or course of proceedings 
adopted.21 Jurisdiction based on the existence of a 
federal question is discussed infra § 27 et seq, and 
jurisdiction predicated on the citizenship or charac¬ 
ter of the parties is considered infra § 44 et seq. 

Recognition of the need for federal tribunals to 
exercise admiralty jurisdiction was one of the con- 


FEDERAL COURTS §§ 1-2 

trolling considerations for the establishment of a 
system of lower federal courts.21*5 The federal 
judicial power extends to all cases of admiralty and 
maritime jurisdiction,^!*!® and, as discussed in Ad¬ 
miralty § 3, such jurisdiction is exclusive. 

§ 2. Where Vested 

The Judicial power mentioned In the judiciary article 
of the Federal Constitution cannot be conferred on any 
officer or tribunal other than the courts established un¬ 
der that article; but, In the exercise of powers conferred 
on It by other articles of the Constitution, Congress 
may create other courts, called legislative courts, and 
vest Judicial power In such courts or in executive officers 
or state courts. 

Effect must be given to section one of the Third 
Article of the Federal Constitution which provides 
that “the judicial Power of the United States, shall 
be vested in one supreme Court, and in such in¬ 
ferior Courts as the Congress may from time to 
time ordain and establish,”22 as it must also be giv¬ 
en to section two stating the classes of cases and 
controversies to which such judicial power shall ex¬ 
tend, see supra § 1, enumerating the cases in which 
the Supreme Court shall have original jurisdiction, 
and providing that in all the other cases it shall 
have appellate jurisdiction, with such exceptions, 
and under such regulations, as the Congress shall 
make, see infra § 4(1). 


18. U.S.—^U. S. v. Boston & Marine 

R. R„ Mass., 49 S.Ct. 605, 279 U. 

S. 732, 73 L.Ed. 929, conformed to, 

C.C.A., 33 F.2d 890—Old Colony 

Trust Co. V. Commissioner of In¬ 
ternal Revenue, Mass., 49 S.Ct. 499, 
279 U.S. 716, 73 L.Ed. 918, con¬ 
formed to, C.C.A., 33 F.2d 891. 

Riccomini v. U. S., C.C.A.Cal., 69 
F.2d 480. 

San Francisco Lodge No. 68 of 
Intern. Ass’n of Machinists v. For- 
restal, D.C.Cal., 68 F.Supp. 466. 

1.9. U.S.—Tutan v. U. S., Mass., 46 
S.Ct. 426, 270 U.S. 668, 70 L.Ed. 
738. 

In re Neuberger, 6 F.2d 387, re¬ 
versed on other grounds, C.C.A.N. 
Y., Neuberger v. U. S., 13 F.2d 641, 
remanded on other grounds U. S. v. 
Neuberger, 47 S.Ct. 334, 273 U.S. 
777, 71 L.Ed. 887. 

80. U.S.—^Fidelity Nat. Bank & 

Trust Co. of Kansas City v. Swope, 
Mo., 47 S.Ct. 611, 274 U.S. 123, 71 L. 
Ed. 959. 

U. S. V. United Steelworkers of 
America, CIO, C.A.N.Y., 202 P.2d 
132—^Walling v. Mid-Continent 
Pipe Line Co., C.C.A.Okl., 143 F. 
2d 308—Cleveland Trust Co. v. Nel¬ 
son. D.C.Mich., 61 F.2d 276. 

Columbian Nat. Life Ins. Co. v. 
Foulke. D.C.Mo., 13 F.Supp. 360, re¬ 


versed on other grounds 89 P.2d 
201—In re American States Pub¬ 
lic Service Co., D.C.Md., 12 F.Supp. 
607, modified on other grounds, C. 

C. A., Burco, Inc. v. Whitworth, 81 
P.2d 721, certiorari denied 56 S.Ct. 
670, two cases, 297 U.S. 724, 80 
L.Ed. 1008—^Zenie Bros. v. Miskend, 

D. C.N.T., 10 F.Supp. 779—^American 
Brake Shoe & Foundry Co. v. In¬ 
terborough Rapid Transit Co., D.C. 
N.y., 10 F.Supp. 612, amrrned, C.C. 
A., 76 P.2d 1002, certiorari denied 
City of New York v. Murray, 66 S. 
Ct. 923, 295 U.S. 760, 79 L.Ed. 1702. 

25 C.J. p 687 note 3 [a]. 

20.5 U.S.—Pope v- U. S.. Ct.Cl., 66 S. 
Ct. 16, 323 U.S. 1, 89 L.Ed. 3. 

21. Iowa.—^Ilome Ins. Co. v. North 
Western Packet Co., 32 Iowa 223, 
7 Am.R. 183. 

21.5 U.S.—Romero v. International 
Terminal Operating Co., N.Y., 79 
S.Ct. 468, 358 U.S. 354, 3 L.Ed.2d 
368, rehearing denied 79 S.Ct. 795, 
359 U.S. 962, 3 L.Ed.2d 769. 

21.10 Cal.—Occidental Indemnity Co. 
V. Industrial Accident Commission, 
149 P.2d 841, 24 Cal.2d 310. 
Jurisdiction of federal courts in ad¬ 
miralty and maritime cases gener¬ 
ally see Admiralty 8 6 et seq. 

22. U.S.—Benson v. Crowell, D.C. 
Ala., 33 F.2d 137, supplemented 38 

23 


P.2d 306, affirmed, C.C.A., Crowell 
V. Benson, 45 F.2d 66, affirmed 52 
S.Ct. 285, 285 U.S. 22, 76 L.Ed. 698, 
followed in Salvatore v. Locke, C. 
C.A.N.y., 73 F.2d 1012—Kuhnert v. 
U. S., D.C.MO., 36 F.Supp. 798. 

Farrell v. Waterman S.S. Co., D. 
C.Ala., 291 F. 604. 

46 C.J. p 1130 note 82 [a]. 

JnriBdiotloa prescribed by Constitu¬ 
tion 

Neither Congress nor the Supreme 
Court can alter such Jurisdiction of 
federal courts as is prescribed by the 
Constitution. 

U.S.—Barkman v. Sanford, C.C.A.Ga., 
162 F.2d 592, certiorari denied 68 
S.Ct. 165. 332 U.S. 816, 92 L.Ed. 
393. 

This provision is a grant and dis- 
tribntion of the Judicial power of the 
United States. 

Mo.—State v, Nast, 108 S.W. 663, 209 
Mo. 708. 

Matters szoluslvely ooumitted to 
Jndloial department by Constitution 

cannot be withdrawn by Congress, 
but it may designate such courts as 
it sees fit for the determination of 
matters of public right. 

U.S.—^Murray v. Hoboken Land & 
Improvement Co., N.J., 18 How. 
272, 16 L.Ed. 872. 



§ 2 FEDERAL COURTS 

It was necessarily left to the legislative power to 
organize the Supreme Court, to define its powers 
consistently with the Constitution, and to distribute 
the residue of the judicial power between the Su¬ 
preme and the inferior courts, defining their re¬ 
spective powers, whether original or appellate, and 
designating by which courts and how such powers 
should be exercised.23 It was held, in an early 
case, that the judiciary article of the Constitution 
is mandatory, binding Congress to create a Supreme 
Court,and to create some inferior courts in which 
to vest all the jurisdiction which, under the Constitu¬ 
tion, is exclusively vested in the United States and 
of which the Supreme Court cannot take original 
cognizance.25 However, it was recogpiized that the 
fact that Congress wrongfully failed to provide 
for the full exercise of federal jurisdiction did not 
mean that the Supreme or any other court could 
supply the omission.25.5 Morevoer, a recent deci¬ 
sion by the Supreme Court has flatly declared that 
the Constitution left Congress free to establish in- 
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ferior federal courts or not as it thought appro- 
priate.25»io 

The judicial article of the Constitution is exclu¬ 
sive in that no part of the judicial power mentioned 
therein can be conferred on any officer, board, or 
judicial tribunal other than the courts established 
under, or by virtue of, such article.26 The courts 
established under this article of the Constitution are 
called constitutional courts and there can be com¬ 
mitted to them no other matters than the exercise of 
the judicial power mentioned in the article,28 except 
in the District of Columbia where, although the dis¬ 
trict court and the court of appeals are recipients 
of the judicial power, and are constitutional courts, 
of the United States,2® Congress, by virtue of its 
dual authority over the District, may confer on such 
courts authority and duties not comprehended with¬ 
in the judiciary article,®® and except, it seems, in 
cases where Congress may confer judicial power 
apart from the judiciary article.®^ 


R8. U.S.—The Gansfjord, D.C.I.a., 25 
F.2d 736, certiorari denied 60 S.Ct. 
32. 280 U.f?. 578, 74 L.Ed. 629. 

Lorang v. Alaska S.S. Co., D.C. 
Wash., 298 F. 647. 

26 C.J. p 688 notes 19 [b], 20. 

Source and extent of Jurisdiction of 
inferior federal courts see infra 
i 4(1). 

Ooagrsss may direct transfer of 

cases from one federal court to an¬ 
other. 

U.S.—^U. S. V. Haynes, D.C.Mass., 29 
F. 691. 

M. XJ.S.—^Martin v. Hunter’s Liessee, 
Va.. 1 Wheat. 304. 4 L.Bd. 97. 

26. U.S.—^Martin v. Hunter’s Lessee, 
supra. 

25 C.J. p 688 note 22. 

25J( U.S.—^Rhode Island v. Massa¬ 
chusetts, R.I. & Mass., 12 Pet. 667, 
9 L..Ed. 1233. 

Creation of court 

Congress alone has the power un¬ 
der the Constitution to create a Unit¬ 
ed States court. 

U.S.—Mechanics’ & Traders’ Bank v. 
Union Bank, 25 La.Ann. 387, af¬ 
firmed 22 Wall. 276, 22 L.Ed. 871. 

26.10 U.S.—Lockerty v. Phillips, N. 
J., 63 S.Ct. 1019, 319 U.S. 182, 87 
L.Ed. 1339. 

To same effect 

U.S.—Feely v. Sidney S. Schupper 
Interstate Hauling System, D.C. 
Md., 72 F.Supp. 663. 

Botnedy in state courts 
Congress could have declined to 
create any inferior courts, leaving 
suitors to the remedies afforded by 
state courts, with such appellate re¬ 
view by the supreme court as Con¬ 
gress might prescribe, I 


, U.S.—Lockerty v. Phillips, N.J., 63 S. 
I Ct. 1019, 319 U.S. 182, 87 L.Ed. 
1339. 

Wo duty to provide a federal forum 

Congress is not under any constitu¬ 
tional mandate to establish a federal 
forum for litigants, either by reason 
of diversity of citizenship or other¬ 
wise, and citizen of a state is entitled 
to a federal forum only under such 
circumstances and conditions as Con¬ 
gress in its discretion may provide. 
U.S.—Central States Co-ops. v. Wat¬ 
son Bros. Transp. Co., C.C.A.Ill., 
166 P.2d 392, vacated on other 
grounds 69 S.Ct 1626, 337 U.S. 961, 
93 L.Ed. 1762. 

26. U.S.—Williams v. U. S., CtCl., 
53 S.Ct 761, 289 U.S. 663, 77 L.Ed. 
1372. 

25 C.J. p 688 notes 24-26. 

Power of Congress to confer Judicial 
power of federal government on 
state courts see Constitutional Law 
S 144. 

27. U.S.—JCx parte Bakelite Corpo¬ 
ration, CustApp., 49 S.Ct. 411, 279 
U.S. 438. 73 L.Bd. 789. 

Western Pac. R. Corp. v. West¬ 
ern Pac. R. Co., C.A.Cal., 206 F.2d 
496. 

U. S. V. King, D.aAlaska, 119 F. 
Supp. 398. 

R.I.—Gorham v. Robinson, 186 A. 
832, 67 R.I. 1. 

Uaitsd Btatss distrlot court is one 

of the constitutional courts. 

U.S.—Behlert v. James Foundation of 
N. Y., D.C.N.Y., 60 F.Supp. 706— 
Kuhnert v. U. S., D.C.Mo.. 86 P. 
Supp. 798. 

28. U.S.—Ex parte Bakelite Corpo¬ 
ration, Cust.App., 49 S.Ct. 411, 279 
U.S. 438, 73 L.Ed. 789. 

24 


International Broth, of Team¬ 
sters, Chauffeurs, Warehousemen 
and Helpers of America, Local Un¬ 
ion No. 25. A.P,L. V. W. L. Mead, 
Inc., CA.Mass., 230 P.2d 576— 
Western Pac. R. Corp. v. Western 
Pac, R. Co., C.A.Cal., 206 P.2d 496 
—Texas Emp. Ins. Ass’n v. Felt, 
160 P.2d 227, 160 A.L.R. 931—Com¬ 
missioner of Internal Revenue v. 
Liberty Bank & Trust Co., C.C.A.. 
69 F.2d 320. 

Behlert v. James Foundation of 
New York, D.C.N.Y., 60 F.Supp. 706. 
Constitutional limitations on power 
of Congress to confer Jurisdiction 
see Infra 9 4(1). 

Duties 

Only duties strictly Judicial can be 
imposed on the courts of the United 
States. 

U.S.—Hayburn’s Case, Pa., 2 Dali., 
U.S., 409, 1 L.Ed. 436. 

25 C.J. p 688 note 23. 

29. U.S.—O’Donoghue v. U. S., Ct.Cl., 
63 S.Ct. 740, 289 U.S. 616, 77 L. 
Ed. 1356. 

Ckmrts of Bistzlot may be vested 

with the Judicial power of the Unit¬ 
ed States. 

U.S.—U. S. V. Starling, D.C.Alaska, 
171 F.Supp. 47. 

James v. U, S., 38 Ct.Cl. 616, re¬ 
versed on other grounds 26 S.Ct. 
686, 202 U.S. 401, 50 L.Ed. 1079. 

30. U.S.—O’Donoghue v. U. S., Ct.Cl., 
63 S.Ct. 740, 289 U.S. 616, 77 L.Ed. 
1366—^Keller v. Potomac Electric 
Power Co., App.D.C., 48 S.Ct. 446, 
261 U.S. 428. 67 L.Ed. 731. 

Courts of the District of Columbia 
generally see infra fi 323 et sea. 

31. U.S.—^Williams v. U, S., Ct.Cl., 63 
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It is settled that article three of the Constitution 
does not exhaust the power of Congress to create 
courts or to confer judicial power and that other 
articles in the Constitution invest Congress with 
powers in the exertion of which it may create in¬ 
ferior courts, called legislative courts, and vest 
judicial power in such courts or in courts or mag¬ 
istrates of the states, or in executive officers.*^ On 
this principle Congress may establish territorial 
courts and vest them with power to hear and de¬ 
termine controversies arising in the territories.*^ 

Of the same nature is the judicial power conferred 
on the secretary of the interior, the commissioner 
of the general land office, and his subordinate offi¬ 
cers to hear and determine claims to public lands 
that bestowed on justices of the peace and other 
magistrates of the states to arrest and commit or 
bail persons charged with a violation of the crim¬ 
inal laws of the United States that conferred 
on the court of claims with respect to hearing and 
determining controversies relating to claims against 
the United States;** that conferred on the state 
courts to hear and determine suits by or against 
corporations and officers created by the federal gov¬ 
ernment that given to magistrates of any coun¬ 
ty, city, or town to hear, determine, and certify 
the claims of owners of fugitive slaves;** that be¬ 
stowed on justices of the peace to arrest, commit to 
jail, and deliver to the master deserting seamen;** 
and that granted by acts of Congress to executive 


officers of the United States, or to courts and mag¬ 
istrates of the states in numerous other instances 
to perform the judicial function of hearing and de¬ 
termining questions and issues which a proper ex¬ 
ercise of the powers granted to the various depart¬ 
ments of the government require to be thus decid- 
ed.« 

Congress may establish tribunals with special 
powers subject to the supervision of the head of an 
executive department,or it is held, on the theory 
that the Supreme Court is a constitutional court and 
that the district court and the court of appeals are 
legislative courts, may invest inferior federal courts, 
as distinguished from the Supreme Court, with juris¬ 
diction in cases where the decision is subject to the 
approval of an executive officer.^* 

As stated in Customs Duties § 182, the court of 
customs appeals, now designated as the court of 
customs and patent appeals, has been held to be a 
legislative court. The jurisdiction of the former 
federal circuit court and its abolition is discussed 
infra § 308. 

Military or provisional courts. As stated in Ar¬ 
my and Navy § 51 a, the power vested in military 
courts is not a part of the judicial power of the 
United States within the meaning of the Constitu¬ 
tion, and such courts are not included in the judi¬ 
cial department of the government. A military tri¬ 
bunal may not, it is held, exercise judicial powers 


set. 751, 289 U.S. 663, 77 L.Ed. 
1372. 

Nature of power delegrated by Con- 
g-ress to district courts to deter¬ 
mine controversies over war risk 
Insurance policies see Army and 
Navy § 91. 

Suit involvingr oitiseu of District of 
Colombia 

(1) In upholding a statute confer¬ 
ring Jurisdiction on the federal 
courts of suits between a citizen of 
a state and a citizen of the District 
•of Columbia, some members of the 
supreme court upheld the statute on 
the theory that Congress was not 
limited to article three of the Con¬ 
stitution, but could also act under 
article one. 

U.S.—Central States Co-ops. v. Wat¬ 
son Bros. Transp. Co., Ill., 69 S.Ct. 
1525, 337 U.S. 951, 98 L,.Ed. 762-— 
National Mut. Ins. Co. v. Tidewa¬ 
ter Transfer Co., Md., 69 S.Ct. 1173, 
837 U.S. 582, 93 L.Ed. 1566. 

(2) Jurisdiction of actions by or 
against citizens of the District of 
Columbia or of a territory generally 
see infra S 323 et sea. 

Sa. U.S.— Williams v. U. S., Ct.Cl., 
53 S.Ct. 751, 289 U.S. 663, 77 L.Ed. 


1372—Ex parte Bakelite Corpora¬ 
tion, CustApp.. 49 S.Ct. 411, 279 U. 
S. 438, 73 L.Ed. 789. 

26 C.J. p 689 note 27. 

33. U.S.—Sand Springs Home v. Ti¬ 
tle Guarantee & Trust Co., C.C.A. 
Okl., 16 F.2d 917, 

25 C.J. p 689 note 28, p 980 note 16. 
Courts of territories generally see in¬ 
fra § 312 et seq. 

34. U.S.—Levin v. U. S., Mo.. 128 F. 
826, 63 C.C.A. 476—U. S. v. Winona 
& St. P. R. Co., Minn., 67 F. 948, 16 
C.C.A. 96, affirmed 17 S.Ct. 368, 165 
U.S. 463, 41 L.Ed. 789. 

Determination of adverse or conflict¬ 
ing claims by land department see 
Public Lands 8 179. 

36. U.S.—^Levin v. U. S., Mo., 128 F. 

826, 63 C.C.A. 476. 

Ala.—^Ex parte Gist, 26 Ala. 166. 

36. U.S.—Williams v. U. S., Ct.Cl., 
63 S.Ct. 761, 289 U.S. 663, 77 L.Ed. 
1372. 

Court of claims generally see infra 
9 327 et seq. 

37. U.S.—Claflln v. Houseman, N.T., 
93 U.S. 130, 23 L.Ed. 833—U. S. 
Bank v. Deveaux, Ga., 6 Cranch 61, 
3 L.Ed. 38. 


Levin V. U. S., Mo., 128 P. 826, 63 
C.C.A. 476. 

38. U.S—Prigg V. Pennsylvania, 
Pa., 16 Pet. 539, 10 L.Ed. 1060. 

Levin v. U. S., Mo., 128 P. 826, 63 
C.C.A. 476. 

Enforcement of right to fugitive 
slave in magistrate’s court see 
Slaves § 6. 

39. U.S.—Robertson v. Baldwin, Cal., 
17 S.Ct. 326, 166 U.S. 275, 41 L.Ed. 
716. 

Levin V. U. S.. Mo., 128 P. 826, 63 
C.C.A. 476. 

40. U.S.—Robertson v. Baldwin, Cal., 
17 S.Ct. 326, 166 U.S. 275, 41 L.Ed. 
716. 

Levin v. U. S., Mo., 128 F. 826, 63 
C.C.A. 476. 

41. U.S.—Gordon v. U. S., 117 U.S. 
697, 76 L.Ed. 348. 

Harrison v. Moncravie, C.C.A. 
Okl., 264 P. 776, appeal dismissed 
Van Tine v. Moncravie, 41 S.Ct. 374, 
256 U.S. 662, 65 L.Ed. 787. 

25 C.J. p 689 note 86. 

42. XJ.S.—Harrison v. Moncravie, C. 
C.A.Okl., 264 P. 776, appeal dis¬ 
missed Van Tine v. Moncravie, 41 
S.Ct. 874, 255 U.S. 562, 65 L.Ed. 
787. 

25 C.J. p 689 notes 37, 88. 
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§§ 2-4(1) FEDERAL COURTS 

in territory in which the federal authority is unop¬ 
posed,^ 3 although when a state of insurrection ex¬ 
ists, temporary provisional courts may be established 
by the president in the exercise of his constitu¬ 
tional authority during war.^^ 

§ 3. Independent of State Judiciary 

The Judiciary system of the United States Is Inde¬ 
pendent of the judiciary of the several states. 


The judiciary system of the United States is en¬ 
tirely unconnected with, and independent of, the 
judiciary of the several states.'*^ The enforcement 
of rights claimed under state law by federal courts 
is discussed infra § 15; the relation of federal 
and state practice and procedure in Federal Ci\il 
Procedure §§ 23-36; and state laws as rules of deci¬ 
sion infra §§ 165-190. 


II. JURISDICTION AND POWERS OBNERALLY 


§ 4(1). Source and General Extent of Juris¬ 
diction 

The inferior federal courts derive their Jurisdiction 
wholly from the authority of Congress, and have only 
such Jurisdiction as, within constitutional limits, is con¬ 
ferred on them by acts of Congress, whereas the Supreme 
Court possesses Jurisdiction derived directly from the 
Constitution. 

All the jurisdiction and powers of the federal 
courts are derived from the Constitution and acts 
of Congress,^® and Congress cannot vest these courts 
with jurisdiction beyond that which the power ced¬ 
ed to the general government authorizes it to con- 
fer47 

It is provided in article three, section two, clause 


two of the Federal Constitution that in all cases 
affecting ambassadors, other public ministers and 
consuls, and those in which a state shall be a party, 
the Supreme Court shall have original jurisdiction, 
and that in all the other cases to which the judicial 
power of the United States shall extend the Su¬ 
preme Court shall have appellate jurisdiction, with 
such exceptions, and under such regulations, as the 
Congress shall make. The Supreme Court alone 
possesses jurisdiction derived directly and immedi¬ 
ately from the Constitution, and of which the legis¬ 
lative power cannot deprive it,'*® although an ex¬ 
tension of its appellate jurisdiction has been held to 
be within the power of Congress.'*^ Congress may 


43 . U.S.—Ex parte Milligan, Ind., 
4 Wall. 2, 18 L.Ed. 281. 

44 . U.S.—The Grapeshot v. Waller- 
stein, La., 9 Wall. 129. 19 L.Ed. 
651. 

Provisional courts generally see in¬ 
fra 6 320. 

45 . U.S.—Byrd v. Blue Ridge Rural 
Elec. Co-op., Inc., S.C., 78 S.Ct. 
893, 356 U.S. 525, 2 L.Ed.2d 953, re¬ 
hearing denied 78 S.Ct. 1366, 367 
U.S. 933, 2 L.Ed.2d 1376. 

National Sur. Corp. v. Chamber- 
lain, D.C.Tex., 171 F.Supp. 691. 

Cal.—^Ferris v. Coover, 11 C. 176. 
rsderal oonrts are not courts of 

record of a state, although they are 

courts of record within the state. 

Wis.—State v. Pierce, 209 N.W. 693, 
191 Wis. 1. 

46 . U.S.—Holt V. King, C.A.Kan., 260 
r.2d 671—Emmons v. Smitt, C.C.A. 
Mich., 149 F.2d 869, certiorari de¬ 
nied 66 S.Ct. 69. 326 U.S. 746, 90 
L.Ed. 446—Sun Oil Co. v. Burford, 
C.C.A.Tex., 130 F.2d 10, reversed on 
other grounds 63 S.Ct. 1098. 319 
U.S. 816, 87 L.Ed. 1424, rehearing 
denied 63 S.Ct. 1442, two cases, 320 
U.S. 214, 87 L.Ed. 1861—State High¬ 
way Commission In Arkansas v. 
Kansas City Bridge Co., C.C.A.Ark., 
81 F.2d 689, certiorari denied Kan¬ 
sas City Bridge Co. v. State High¬ 
way Commission In State of Arkan¬ 
sas. 56 S.Ct. 682, 298 U.S. 661, 80 
L.Ed. 1386. 


American Hospital Supply Corp. 
V. York County Institution Dist, 
D.O.Pa., 123 F.Supp. 187—U. R. v. 
Bink, D.C.Or.. 74 F.Supp. 603— 
In re Pittsburgh Ry.s. Co., D.C.Pa., 
60 F.Supp. 600, reversed on other 
grounds?. C.CA., 155 F.2d 477, cer¬ 
tiorari denied 67 S.Ct. 89, and 67 
S.Ct. 90, five cases—Rozelle v. 
Quinn, D.C.Cal., 47 F.Supp. 740— 
Lane v. Union Terminal Co., D.C. 
Tex,, 12 F.Supp. 204. 

26 C.J. p 690 note 44. 

Consent 

Jurisdiction cannot be conferred on 
a federal court by consent of the par¬ 
ties see Federal Civil Procedure § 
464. 

Elastic oqultablo concepts 

Jurisdiction of federal courts does 
not rest on any elastic equitable con¬ 
cepts and it can be exercised only 
within strict constitutional and even 
narrower statutory limits which dis¬ 
tribute authority and responsibility 
for redressing wrongs between na¬ 
tional and local governments. 

U.S.—Pennsylvania Turnpike Com¬ 
mission V. McGinnes, C.A.Pa., 268 
F.2d 65. 

47, U.S.—Hodgson v. Bowerbank, 
Md., 6 Cranch 303, 3 L.Ed. 108. 

U. S. V. Bink, D.C.Or., 74 F.Supp. 
603. 

26 C.J. p 690 note 45. 

48 . U.S.—^Kline v. Burke Const. Co., | 
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Ark., 43 S.Ct. 79. 260 U.S. 226, 67 
L.Ed. 226. 24 A.L.R. 1077. 

Stcckel V. Lurie, C.A.Ohlo, 185 P. 
2d 921, certiorari denied 71 S.Ct. 
572, 340 U.S. 953, 95 L.Ed. 687— 
People of State of California ex rel. 
McColgan v. Bruce, C.C.A.Cal. & 
Nev., 129 F.2d 421, 147 A.L.R. 782. 
certiorari denied 63 S.Ct. 167, 317 

U. S. 678, 87 L.Ed. 644, rehearing 
denied 63 S.Ct. 255, 317 U.S. 710, 87 
L.Ed. 566. 

Trauss v. City of Philadelphia, 
D.C.Pa,, 159 F.Supp. 672—Sarner v. 
Mason, D.C.N.J., 128 F.Supp. 166— 
Westark Production Credit Ass'n 

V. Fidelity & Deposit Co. of Mary¬ 
land, D.C.Ark., 100 F.Supp. 62—Mil¬ 
ler V. Howe Sound Min. Co., D.C. 
Wash., 77 F.Supp. 640—Bateman v. 
Ford Motor Co.. D.C.Mich., 76 F. 
Supp. 178, affirmed, C.A., Fisch v. 
General Motors Corp., 169 F.2d 266, 
certiorari denied 69 S.Ct. 406, 335 
U.S. 902, 93 L.Ed. 436, and Bate¬ 
man v. Ford Motor Co., 69 S.Ct. 405,. 
335 U.S. 902, 93 L.Ed. 436. 

Cal.—Oorpas Juris SecuAdum cited la 
Eisley v. Mohan, 192 P.2d 5, 12, 31 
C.2d 637. 

D.C.—Pitts V. Peak, 60 F.2d 485, 60 
App.D.C. 195, certiorari denied 52 
S.Ct. 21, 284 U.S. 640, 76 L.Ed. 544. 
25 C.J. p 690 note 47. 

49 . U.S.—Cohens v. Virginia, Va.. 6 
Wheat. 264, 6 L.Ed. 267—Martin v. 
Hunter’s Lessee, Va., 1 Wheat. 304^ 
4 L.Ed. 97. 
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^rant to the inferior courts of the United States 
jurisdiction of cases where the Supreme Court has 
been vested by the Constitution with original juris¬ 
diction 9.5 and Congress may confer on inferior 
federal courts concurrent jurisdiction with the Su¬ 
preme Court of a suit to which a state is a party.^® 

All federal courts, other than the Supreme Court, 


derive their jurisdiction wholly from the authority 
of Congress.51 The jurisdiction of the inferior fed¬ 
eral courts is not derived from the Constitution 
the Constitution simply gives to the inferior courts 
the capacity to take jurisdiction and it requires an 
act of Congress to confer it.^i-io Apart from such 
incidental powers as necessarily inhere in a law¬ 
fully created court, ^2 the inferior federal courts 


49.5 U.S.—^Ames v. State of Kansas. 
Kan., 1 S.Ct 437, 111 U.S. 449, 28 
LKd. J82. 

U. S. V. State of Washington, 
C.A.AV.ish.. 233 F.2(l 811. 

50. U.S —Ca.*?? V. Bowles, Wash., 66 
S.Ct. -138. 327 U.S. 92, 90 L.Ed. 5.52 
—U. S V. State of California, Cal., 
66 S.Ct. 421, 297 U.S. 175, 80 U.Ed. 
667. 

U. S V, State of Arizona, C.C.A. 
Ariz., 214 F.2d 389, rehearing de¬ 
nied 216 P.2d 218—Stale of Cali¬ 
fornia V. U. S.. Cal., 195 F.2d 630. 
certiorari denied 73 S.Ct. 36, 344 
U.S. 831, 97 LEd. 64 7-~State of 
Minnesota v. U. S., C.C.A.Minn., 126 
P.2d 636. 

U. S. V. Forty Acre.s, More or 
Leas, of Land, Descrilied as NEA4 
N\V^/4, Sec. 16, Township 7 North, 
Range 36 East of Boise Meridian, 
in .Tefferson County, D.C.Idaho, 24 
F.Supp. 390. 

25 C.J. p 858 note 73. 

Jurisdiction of district court of ac¬ 
tions to which state Is party see in¬ 
fra § 308. 

Concurrent Jurisdiction of actions to 
which state is party generally see 
infra § 355. 

Price Control Act 

Provision of Judicial Code giving 
Supreme (^ourt exclusive juri.sdiction 
to try cases between a state and 
United States was superseded by 
provisions of Emergency Price Con¬ 
trol Act giving district court Juris¬ 
diction over all enforcement suits. In 
so far as the provisions were in con- 
llict. 

U.S.—Case v. Bowles, AVash., 66 S.Ct. 
4 38, 327 U.S. 92, 90 L.Ed. 652. 

Sminent domain 

National Industrial Recovery Act, 
authorizing acquisition by eminent 
domain of any real property in con¬ 
nection with construction of any 
project in program of public works, 
amends statute, providing that the 
Supreme Court shall have exclusive 
Jurisdiction of all controversies of a 
civil nature where a state is a party, 
to the extent that, In proceeding to 
condemn real property owned by 
state for project in public works 
program, the federal district court 
has Jurisdiction. 

U.S.—U. S. V. State of Montana, C.C. 
A.Mont., 134 F.2d 194, certiorari 
denied State of Montana v. U. S., 63 
S.Ct. 1438, 319 U.S. 772, 87 LEd. 
1720. 


51. U.S.—Kline v. Burke Const. Co., 
Ark., 43 S.Ct. 79, 260 U.S. 226, 67 
L.Ed. 226, 24 A.L.R. 1077. 

Leary v. U. S., C.A.Cal., 268 F.2d 
623—Fettlg Canning C'o. v. Steck- 
ler, C.A.Ind., 188 F.2d 715, certio¬ 
rari denied 71 S.Ct. 1019, 341 U.S. 
951, 95 L.Ed. 1373—Schroeder v. 
Freeland, C.A.Neb.. 188 F.2d 517— 
Steckel v. Lurie, C.A.Ohio, 185 F. 
2d 921, certiorari denied 71 S.Ct. 
572, 340 U.S. 953, 95 L.Ed. 687— 
Koster v. Turchi, C.A.Pa., 173 F.2d 
606—Pisch V. General Motors Corp., 
C.A.Mich., 169 P.2d 266, certiorari 
denied 69 S.Ct 406, 335 U.S. 902, 93 
L.Ed. 436 and Bateman v. Ford Mo¬ 
tor Co., 69 S.Ct. 405, 335 U.S. 902, 
93 L.Ed. 436—Badger v. Reich 
Bros. Const. Co., C.C.A.La., 161 P. 
2d 289. aillrmed 68 S.Ct. 687, 333 
U.S. 163, 92 L.Ed. 614, rehearing de¬ 
nied 68 S.Ct. 900, 333 U.S. 878, 92 L. 
Ed, 1163—Iselin v. La Coste, C. 

C. A.La., 147 F.2d 791—People of 
State of California ex rel. McCol- 
gan V. Bruce. C.C.A.Cal. & Nev., 129 
P.2d 421, 147 A.L.R. 782, certiorari 
denied 63 S.Ct. 157, 317 U.S. 678, 
87 L.Ed. 644, rehearing denied 63 
S.Ct, 255, 317 U.S. 710, 87 L.Ed. 
566—Graver Tank & Mfg. Corp. v. 
New England Terminal Co., C.C.A. 
R.I., 125 P.2d 71—Stephenson v. 
Grand Trunk We.stern R. Co., C.C. 
A.lll., 110 P.2d 401, certiorari dis¬ 
missed 60 S.Ct. 1107, two cases, 311 
U.S. 720, 85 L.Ed. 469—Mason v. 
Hitchcock, C.C.A.Mass., 108 P.2d 
134. 

Trauss v. City of Philadelphia, 

D. C.Pa., 159 F.Supp. 672—United 
Furniture Workers of America 
(AFL-CIO) V. Little Rock Furni¬ 
ture Mfg. Co., D.C.Ark., 148 F.Supp. 
129—Miller v. U. S., D.C.Tex., 133 
F.Supp. 1—^Westark Production 
Credit Ass’n v. Fidelity & Deposit 
Co. of Maryland, D.C.Ark., 100 F. 
Supp. 52—Miller v. How'e Sound 
Min. Co., D.C.Wash., 77 F.Supp. 640 
—Grazeski v. Federal Shipbuilding 
& Dry Dock Co., D.C.N.J., 76 F. 
Supp. 845—Cochran v. St. Paul & 
Tacoma Lumber Co., D.C.Wash., 73 
F.Supp, 288—Saunders v. Allen, D. 
C.Cal., 68 F.Supp. 417—Payne v. 
Griffin, D.C.Ga., 51 F.Supp. 588. 

Cal.—Oozpns Juris Seoniidiun quoted 

IB Eisley v. Mohan, 192 P.2d 6, 12, 
31 C.2d 637. 

D.C.—Pitts V. Peak, 60 F.2d 486, 60 
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App.D.C. 196, certiorari denied 62 
S.Ct. 21, 284 U.S. 640, 76 L.Ed. 644. 
Beeourse to federal court, although 
granted by the Constitution, depends 
on statute. 

U.S.—Ex parte Edelstein, C.C.A.N.Y., 
30 F.2d 636, certiorari denied Edcl- 
stein V. Goddard, 49 S.Ct. 347, 279 
U.S. 851, 73 L.Ed. 994. 

Trauss v. City of Philadelphia, 
D.CPa., 169 F.Supp. 672—Westark 
Production Credit A.ss’n v. Fidelity 
& Deposit Co. of Maryland, D.C. 
Ark., 100 F.Supp. 62—^Johnson v. 
Park City Consol. Mines Co., D.C. 
Mo., 73 F.Supp. 852. 

51.5 U.S.—People of State of Cali¬ 
fornia ex rel. McColgan v. Bruce, 
C.C.A.Cal. & Nev., 129 P.2d 421, 
147 A.L.R. 782, certiorari denied 63 
S.Ct. 157, 317 U.S. 678, 87 L.Ed. 
644, rehearing denied 63 S.Ct. 265, 
317 U.S. 710, 87 L.Ed. 666—Cook v. 
U. S., C.C.A.Ala., 115 P.2d 4 63. 

Fowler v. Dodson, D.C.Pa., 169 
F.Supp. 101—Dewar v. Brooks, D. 
CNov., 16 F.Supp. 636. 

Contra Farrell v. AV'aterman S. S, 
Co., D.C.Ala., 291 F. 604. 

51.10 U.S.—Kline v. Burke Const. 
Co., Ark., 43 S.Ct. 79, 260 U.S. 226, 
67 L.Ed. 226, 24 A.L.R. 1077. 

Steckel v, Lurie, C.A.Ohio, 185 
F.2d 921, certiorari denied 71 S.Ct. 
672, 340 U.S. 953, 96 L.Ed. 687— 
Texas Emp. Ins. Ass’n v. Felt, C. 

C. A.Tex., 160 P.2d 227, 160 A.L.R. 
931—Sun Oil Co. v. Burford, C.C.A. 
Tex., 130 F.2d 10—People of State 
of California ex rel. McColgan v 
Bruce, C.C.A.Cal. & Nev., 129 F.2d 
421, 147 A.L.R. 782, certiorari de¬ 
nied 63 S.Ct. 167, 817 U.S. 678, 87 
L.Ed. 644, rehearing denied 63 S.Ct. 
266, 317 U.S. 710, 87 L.Ed. 666. 

Jackson v. U. S. National Bank, 
Portland, Or., D.C.Or., 163 F.Supp. 
104—Smith v. Sperling, D.C.Cal., 
117 F.Supp. 781, affirmed in part 
and reversed in part on other 
grounds, C.A., 237 F.2d 317, revers¬ 
ed on other grounds 77 S.Ct. 1112, 
364 U.S. 91, 1 L.Ed.2d 1205—West¬ 
ark Production Credit Ass’n v. Fi¬ 
delity & Deposit Co. of Maryland, 

D. C.Ark., 100 F.Supp. 62. 

52. U.S.—Strohbar v. Dwinnell, C.C. 
A.Fla., 29 F.2d 916—In re Film and 
Pictorial Representation of Demp- 
sey-Tunney Fight, D.C.Ga., 22 PA 2d 
837. 

25 C.J. p 690 note 60—46 C.J. p 61 
note 26 [a]. 
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have such jurisdiction only as, within constitutional I limits,is conferred on them by acts of Congress,®^ 


Power to punish for contempt see 
Contempt S 60. 

Bsasoaably neoMsaxy thinys 

Federal courts, in common with 
other courts, have inherent power 
to do all things that are reasonably 
necessary for the administration of 
justice within the scope of their ju¬ 
risdiction. 

U.S.—U. S. V. Field, C.A.N.Y.. 193 F. 
2d 92, certiorari denied Field v. 
U. S.. 72 S.Ct 202, 342 U.S. 894, 96 
L.Ed. 670, and Hammett v. U. S., 
72 S.Ct. 202, 342 U.S. 894, 96 L.Ed. 
670, certiorari dismissed Field v. 

U. S., 72 S.Ct. 303, 842 U.S. 908, 96 
L.Ed. 679. 

Karrow soopa 

United States courts are without 
the powers inherent in courts exist¬ 
ing by prescription or the common 
law; and they may not have Inher¬ 
ent power to proceed In a certain 
manner. 

U.S.—Concord Casualty & Surety Co. 

V. U. S., C.CAL.N.T.. 69 P.2d 78, 91 
A.L.R. 885. 

lUhereat power to enforce process 
and decrees 

When Congress created federal 
district court under Constitution, 
there was built into its inherent 
structure all powers necessary to en¬ 
force its process and decrees against 
parties under its jurisdiction and to 
protect property under its power by 
appropriate measures, and Congress 
cannot take those powers away where 
jurisdiction of subject matter has 
been conferred, except by abolition of 
court. 

U.S.—In re Portland Elec. Power Co., 
D.C.Or., 97 F.Supp. 903. 

63. U.S.—Steckel v. Lurie, C.A.Ohio, 
185 F.2d 921, certiorari denied 71 
S.Ct 572, 340 U.S. 953, 96 L.Ed. 687 
—Marquette Cement Mfg. Co. v. 
Federal Trade Commission, C.C.A. 
7, 147 F.2d 689—-Cook v. U. S., C.C. 
A.Ala., 116 F.2d 463. 

Feely v. Sidney S. Schupper In¬ 
terstate Hauling System, D.C.Md., 
72 F.Supp. 663—In re Bowen, D.C. 
Pa., 48 F.Supp. 67, reversed on oth¬ 
er grounds, C.C.A., 138 F.2d 22, cer¬ 
tiorari denied Baker v. U. S., 64 
S.Ct 430, 320 U.S. 799, 88 L.Ed. 482 
—Kuhnert v. U. S., D.C.Mo., 36 F. 
Supp. 798. 

D.C.—D’Argento v. Dulles, D.C., 113 
F.Supp. 933. 

OoastltutioiL limits ooagressioaal 
power 

U.S.—Fowler v. Dodson, D.C.Pa., 169 
F.Supp. 101. 

64. U.S.—Chicot County Drainage 
Dist. v. Baxter State Bank. Ark., 
60 S.Ct 317, 308 U.S. 371, 84 L.Ed. 
329, rehearing denied 60 S.Ct. 581, 
309 U.S. 696, 84 L.Ed. 1036. 

Brasier v. City of Tulsa. Okl., C. 
4..0kl., 268 F.2d 668—Blaski v. 


Hoffman, C.A.7, 260 P.2d 317—Fur¬ 
nish V. Board of Medical Examiners 
of California. C.A.Cal., 267 P.2d 620 
-Klein v. Lee, C.A.I11., 254 F.2d 
188—^Van Buskirk v. Wilkinson, C. 
A.Wash., 216 F.2d 736—Shemaitis 
V. Reid, C.A.I11., 193 F.2d 119—Tay¬ 
lor V. Hubbell, C.A.Aria., 188 F.2d 
106, certiorari denied 72 S.Ct. 32. 
342 U.S. 818, 96 L.Bd. 618—U. S. v. 
Drossner, C.A.N.J., 179 F.2d 609— 
California Ass’n of Emp. v. Build¬ 
ing and Const Trades Council of 
Reno, Nev. and Vicinity, C.A.Nev., 
178 P.2d 176—U. S. v. Rice, C.A.Pa., 
176 F.2d 873—^Marquette Cement 
Mfg. Co. V. Federal Trade Com¬ 
mission, C.CJL.7, 147 F.2d 689— 
Lehr v. U. S.. C.C.A.Tex., 139 F.2d 
919—West Pub. Co. v. McColgan, 

C. C.A.<^1., 138 P.2d 320, 149 A.L.R. 
1094—People of State of California 
ex rel. McColgan v. Bruce, C.C.A. 
Cal. & Nev.. 129 F.2d 421, 147 A.L. 

R. 782. certiorari denied 63 S.Ct. 
167, 317 U.S. 678, 87 L.Ed. 644, re¬ 
hearing denied 63 S.Ct. 256, 317 
U.S. 710, 87 L.Ed. 666—Cook v. U. 

S. , C.C.A.Ala., 116 F.2d 463—Czies- 
lik v. Burnet D.C.N.T., 67 P.2d 716 
—^Edward Sales Co. v. Harris 
Structural Steel Co., D.C.Me., 17 
P.2d 165—Emlenton Refining Co. v. 
Chambers, C.CA.Pa., 14 P.2d 104, 
certiorari denied 47 S.Ct. 240, 273 

U. S. 731, 71 L.Ed. 863. 

Spampinato v. M. Breger & Co., 

D. C.N.y., 176 F.Supp. 278—Nation¬ 
al Sur. Corp. v. Chamberlain, D.C. 
Tex., 171 F.Supp. 691—Harris v. 
American Legion, D.C.Ind., 162 F. 
Supp. 700—Flohr v. U. S., D.C.N. 
Y., 160 F.Supp. 745—^Melleck v. 
Oliver J. Olson & Co., D.C.Cal., 149 
F.Supp. 481—Bullock v. Sears, Roe¬ 
buck & Co., D.C.N.Y., 142 F.Supp. 
646, reversed on other grounds C. 
A., 239 F.2d 170—Hickman v. U. 
S., D.C.La., 135 F.Supp. 919, reargu¬ 
ment denied 140 F.Supp. 759—U. S. 

V. Parkinson, D.C.Cal., 135 F.Supp. 
208—Collins v. Public Service Com¬ 
mission of State of Missouri. D.C. 
Mo., 129 F.Supp. 722—Sarner v. 
Mason, D.C.N.J., 128 F.Supp. 166— 
Perez-Perez v. Westmoreland, D.C. 
Cal., 122 F.Supp. 386—^Paduano v. 
Yamashlta Klsen Kabushiki Kal- 
sha, D.C.N.Y., 120 F.Supp. 304, af¬ 
firmed, C.A., 221 F.2d 616—Smith 
V. Sperling, D.C.Cal., 117 F.Supp. 
781, affirmed in part and reversed 
in part on other grounds, C.A., 237 
F.2d 317, reversed on other grounds 
77 S.Ct 1112, 364 U.S. 91, 1 L.Ed. 
2d 1205—Moseley v. Sunshine Bis¬ 
cuits, D.C.Mo., 107 F.Supp. 164, mo¬ 
tion sustained 110 F.Supp. 167— 
Lee Foods Division, Consol. Gro¬ 
cers Corp. V. Bucy, D.C.Mo., 106 F. 
Supp. 402—Salvant v. Louisville & 
N. R. Co., D.C.Ky., 83 F.Supp. 891 
—Mills V. United Ass'n of Journey- 
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men and Apprentices of Plumbing 
and Pipe Fitting Industry of U. S. 
and Canada, D.C Mo., 83 F.Supp. 240 
—Wler V. Texas Co., D.C.La., 79* 
F.Supp. 299, affirmed, C.A., 180 F,2d 
465—Bateman Ford Motor Co., 

D.C.Mich., 76 F.Supp. 178, affirmed, 

C. A., Fisch V. General Motors 
Corp., 169 F.2d 260, certiorari de¬ 
nied 69 S.Ct 40.^ 336 US. 902, 93 
L.Ed. 436, and Bateman v. Ford 
Motor Co., 69 S Ct 405, 335 TT.S. 
902, 93 L.Ed. 430—Feoly v. Sidney 
S. Schupper Interstate Hauling 
System, D.C.Md., 72 F.Supp. 663— 
Marrin v. Akron & B. Belt R. Co., 

D. C.Ohlo, 68 F.Supp. 863—Commers 
V. U. S., D.C.Mont, 66 F.Supp. 943, 
affirmed C.C.A., 169 F.2d 248, cer¬ 
tiorari denied 67 S.Ct 1189, 331 U. 
S. 807, 91 L.Ed. 1828—Hawk v. 
Olson. D.C.Neb., 66 F.Supp. 195, af¬ 
firmed, C.C.A., Hawk v. Jones, 160 
F.2d 807, certiorari denied 68 S.Ct 
44, 332 U.S. 779, 92 L.Bd. 363— 
Lockheed Overseas Corp. v. PI 11s- 
bury, D.C.Cal., 68 F.Supp. 375—^U. 
S. V. 74 Cases, Each Containing 48 
Cans of C. C. Brand Oysters, D.C.S. 

C. , 65 F.Supp. 746—U. S. v. 1.960 
Acres of Land In Riverside County, 
Cal., D.aCal., 64 F.Supp. 867— 
Payne v. Griffin, D.C.Ga., 61 F.Supp. 
688—Williams v. Miller, D.C.Cal., 
48 F.Supp. 277, affirmed 63 S.Ct 
258, 317 U.S. 699, 87 L.Ed. 489, re¬ 
hearing denied 63 S.Ct 558, 318 
U.S. 799, 87 L.Ed. 1163—Dleffen- 
baugh V. Cook, D.C.Ind., 47 F.Supp. 
645—Henderson v. Kimmel, D.C. 
Kan., 47 F.Supp. 636—Goldstein v. 
Groesbeck, D.C.N.Y., 42 F.Supp. 419, 
reversed on other grounds, C.C.A., 
142 P.2d 422, 164 A.L.R. 1286, cer¬ 
tiorari denied 65 S.Ct. 36, 323 U.S. 
737, 89 L.Ed. 690—Van Buren v. 
Connecticut General Life Ins. Co., 

D. C.Mass., 42 F.Supp. 279—^Apple- 
gate V. Applegate, D.C.Va., 39 F. 
Supp. 887—In re Ostlind Mfg. Co., 
D.C.Or., 19 F.Supp. 836—Cinderella 
Theater Co. v. Sign Writers’ Local 
Union No. 691, D.C.Mich., 6 F.Supp. 
164—Duncan v. Pox, D.C.Pla., 300 
P. 166—In re American Home Fur¬ 
nishers’ Corporation, C.C.A.Va., 
296 F. 606, certiorari dismissed 46 
S.Ct 122, 266 U.S. 640, 69 L.Ed. 
483. 

Williams v. Minnesota Min. & 
Mfg. Co., D.C.Cal.. 14 F.R.D. 1— 
Bockelman v. Seaton, D.C.Mo., 4 F. 
R.D. 326. 

D.C.—D’Argento v. Dulles, D.C., 113 
F.Supp. 933. 

Fla.—^National Airlines, Inc. v. Met¬ 
calf, App., 114 So.2d 229. 

N.J.—^Wucker Furniture Co. v. Furni¬ 
ture Salesmen’s Union, C. I. O. 
Local 853, 8 A.2d 275, 126 N.J.Eq. 
146. 

25 C.J. p 690 note 40. 
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either acts creating them or subsequent acts,®5 and 
their jurisdiction cannot be expanded by judicial 
interpretation, or by prior action or consent of the 
parties. 5‘''•S 

Subject to the constitutional grant of jurisdiction 


FEDERAL COURTS § 4(1) 

to the Supreme Court, Congress may distribute ju* 
dicial power as it sees Congress has power 

to prescribe®® and define®*^ the jurisdiction of in¬ 
ferior courts of the United States; and it may, in. 
its discretion, give, grant,®® withhold,®® control, and 


Jurisdiction of federal district courts 
as limited to that conferred by 
Congress see Infra 9 308. 

Court may not look beyoud statutes 

General Jurisdiction of federal 
courts is limited and defined strictly 
by statute, and court cannot look be¬ 
yond congressional enactments to de¬ 
termine the extent or scope of such 
jurisdiction. 

U.S.—U. S. ex rel. State of Wiscon¬ 
sin V. First Federal Sav. and Loan 
Ass’n, C.A.Wis., 248 F.2d 804, cer¬ 
tiorari denied 78 S.Ct. 643, 365 tJ.S. 
957, 2 L.Ed.2d 533. 

Vo more; no less 

Jurisdiction of federal district 
court or Judge is exactly that con¬ 
ferred by Congress, no more, no less. 
D.C.—Toneo Shlrakura v. Royall, D. 

C. , 89 F.Supp. 713—Principe v. Ault, 

D. C.Ohio, 62 F.Supp. 279. 

55. U.S.--Gillls V. State of Califor¬ 
nia. Cal.. 65 S.Ct. 4. 293 U.S. 62. 78 
L.Ed. 1477. 

65.5 U.S.—^American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct. 534. 341 U.S. 
6, 95 L.Ed. 702, 19 A.L.R.2d 788, 
Lowry v. International Broth, of 
Boilermakers, Iron Shipbuilders 
and Helpers of America, C.A.Miss., 
259 P.2d 668—^Ward v. Morrow, C. 
C.A.S.D., 16 F.2d 660--St. Louis 
Smelting & Refining Co. v. Nix, C. 
C.A.Okl.. 272 P. 977. 

Harris v. American Legion, D.C. 
Ind.,' 162 F.Supp. 700—Sanders v. 
Allen, D.C.Cal., 58 F.Supp. 417— 
Associated Press v. Emmett, D.C. 
Cal., 45 F.Supp. 907—Good v. Hart¬ 
ford Accident & Indemnity Co,, D. 
C.S.C., 39 F.Supp. 475. 

25 C.J. p 690 note 44 [e]. 

Jurisdiction by consent of parties 
generally see Federal Civil Proce¬ 
dure S 464. 

65.10 U.S.—The Gansfjord, D.C.La., 
25 F.2d 736, certiorari denied 50 S. 
Ct. 32, 280 U.S. 678, 74 L.Ed. 629. 

Lorang v. Alaska S. S. Co., D.C. 
Wash., 298 F. 647. 

25 C.J. p 688 note 20. 

Member la blerarcby 

It Is for Congress to designate the 
member in hierarchy of the federal 
Judiciary to express the higher (fed¬ 
eral) law. 

U.S.—Petition of Sawyer, D.CWis., 
129 F.Supp. 687, affirmed, C.A., 229 
P.2d 805, certiorari denied Sawyer 
V. Barezak, 76 S.Ct. 1025, 361 U.S. 
966, 100 L.Ed. 1486, rehearing de¬ 
nied 77 S.CL 24, 362 U.S. 860, 1 L. I 
Ed.2d 70. I 


Number, oharaoter, aud territorial 
limits 

Discretion of Congress as to num¬ 
ber, character, and territorial limits 
of courts among which Congress 
shall distribute Judicial power is un¬ 
restricted except as to Supreme 
Court. 

U.S.—^U. S. V. Union Pac. Railroad 
Co.. Conn., 98 U.S. 669, 25 L.Ed. 143. 

Commercial Solvents Corp. v. 
Jasspon, D.C.N.Y., 92 F.Supp. 20, 
10 F.R.D. 366. 

Price eoutrol 

Division of Jurisdiction under 
Emergency Price Control Act by 
which district courts apply criminal 
sanctions created by Act and emer¬ 
gency court of appeals reviews regu¬ 
lations and price schedules promul¬ 
gated thereunder is not Inherently 
unconstitutional. 

U.S.—U. S. V. Sosnowltz & Lotstein, 
D.C.Conn., 60 F.Supp. 686. 

66. U.S.—Taylor v. Brown, Em. 
App., 137 P.2d 664, certiorari denied 
64 S.Ct. 194, 320 U.S. 787, 88 L.Ed. 
473. 

Corpus jroris Secundum quoted lu 

Bumpus V. Remington Arms Co., 
D.C.Mo., 74 F.Supp. 788, 790, re¬ 
hearing denied 77 F.Supp. 94, af¬ 
firmed, C.A., 183 P.2d 607—Dewar 
V. Brooks, D.C.Nev., 16 F.Supp. 636. 

57. U.S.—Lauf v. B. G. Shlnner & 
Co., WJs., 58 S.Ct. 678, 303 U.S. 
823, 82 L.Ed. 872. 

Taylor v. Brown, Em.App., 137 
P.2d 654, certiorari denied 64 S.Ct. 
194. 320 U.S. 787, 88 L.Ed. 473— 
Donnelly Garment Co. v. Interna¬ 
tional Ladles’ Garment Workers’ 
Union, C.C.A.MO., 99 F.2d 309, cer¬ 
tiorari denied International Ladles’ 
Garment Workers’ Union v. Don¬ 
nelly Garment Co., 59 S.Ct. 864, 
305 U.S. 662, 83 L.Ed. 430. 

Corpus Juris Secundum quoted in 
Bumpus V. Remington Arms Co., 
D.C.Mo., 74 F.Supp. 788, 790, re¬ 
hearing denied 77 F.Supp. 94, af¬ 
firmed, C.A., 183 F.2d 607—E. G. 
Shlnner & Co. v. Lauf, D.C.Wis., 86 
F.Supp. 709. 

Scope of Jurisdlotiou 

Congress determines the scope of 
Jurisdiction of the lower federal 
courts. 

U.S.—^Federal Power Commission v. 
Pacific Power & Light Co., 69 S. 
Ct. 766, 307 U.S. 166, 83 L.Ed. 1180. 

58. U.S.—^Kllne v. Burke Const. Co., 

Ark., 43 S.Ct. 79, 260 U.S. 226, 67 
L.Ed. 226, 24 A.L.R. 1077. I 
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Steckel v. Lurie, C.A.Ohio, 185 
F.2d 921, certiorari denied 71 S.Ct. 
572, 340 U.S. 963, 95 L.Ed. 687— 
Texas Emp. Ins. Ass’n v. Pelt, C.C. 
A.Tex., 160 F.2d 227, 160 A.L.R. 
931—Cook V. U. S., C.C.A.Ala.. 116‘ 
F.2d 463. 

Westark Production Credit As8*n 
V. Fidelity & Deposit Co. of Mary¬ 
land, D.C.Ark., 100 F.Supp. 62— 
Bateman v. Ford Motor Co., D.C. 
Mich., 76 F.Supp. 178, affirmed, C. 
A., Fisch V. General Motors Corp., 
169 F.2d 266, certiorari denied 69* 
S.Ct. 405, 835 U.S. 902. 93 L.Ed. 
436, and Bateman v. Ford Motor 
Co., 69 S.Ct. 405, 336 U.S. 902, 93 
L.Ed. 436—Corpus Juris Seenadiuii 
quoted in Bumpus v. Remington 
Arms Co., D.C.Mo., 74 F.Supp. 788, 
790, rehearing denied 77 F.Supp. 94, 
affirmed, C.A., 183 F.2d 607—Seese 
V. Bethlehem Steel Co., DiC.Md., 74- 
F.Supp. 412, affirmed, C.C.A., 168 
P.2d 58—Sweet v. B. P. Goodrich 
Co., D.C.Ohio, 68 F.Supp. 782—U. 
S. V. Certain Lands In City of 
Jamestown, D.C.N.T., 34 F.Supp. 
746—Sellgman’s Inc. v. U. S., D.C. 
La., 30 F.Supp. 895—^Edwin Cigar 
Co. V. Higgins, D.C.N.Y., 17 F.Supp. 
988—^Meridian Grain & Elevator 
Co. V. Fly, D.C.Miss., 12 F.Supp. 
64—Richard v. National City Bank 
of New York, D.C.N.Y.. 6 F.Supp. 
156. 

Lorang v. Alaska S. S. Co., D.C. 
Wash., 298 F. 647. 

N.T.—^Wasservogel v. Becker, 79 N.Y. 
S.2d 526, 191 Misc. 599, affirmed 87 
N.Y.S.2d 237, affirmed Wasservogel 
V. MeyerowJtz, 89 N.Y.S.2d 290, 276 
App.Div. 387, modified on other 
grounds 89 N.E.2d 712, 800 N.Y. 
126. 

Whole or restricted Jurisdiction 

may be given by Congress. 

U.S.—Levering & Garrlgues Co. v. 
Morrln, C.C.A.N.Y., 71 F.2d 284, 
certiorari denied 55 S.Ct, 110, 293 
U.S. 695, 79 L.Ed. 688. 

Ezolnsive or concurrent Jurlsdic- 
tion may bo given by Congress to 
courts of the United States of actions 
to enforce any liability Incurred In 
obedience to orders of governmental 
officers, where if damages were re¬ 
covered defendant could demand In¬ 
demnity from the public treasury. 
U.S.—Mitchell V. Clark, Mo., 4 S.Ct. 
170, 312, 110 U.S. 633, 28 L.Bd. 279. 

59. U.S.—Bruner v. U. S., Ga., 72 S. 
Ct. 681, 343 U.S. 112, 96 L-Ed. 786 
—Lockerty v. Phillips, N.J., 63 S. 
Ct. 1019. 319 U.S. 182, 87 L.Ed. 1339* 
—Kline V. Burke Const Cck, Ark., 
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regulate,®® the jurisdiction of such courts, and, in its | discretion, may enlarge,®^ limit, restrict, curtail, ®2 


43 S.Ct. 79. 260 U S. 226, 67 L.Bd. 
226, 24 A.L..R. 1077. 

Steckel v. Lurie, C.A.Ohio, 185 
P.2d 921, certiorari denied 71 S.Ct. 
672, 340 U.S. 968. 95 L.Ed. 687— 
Texas Emp. Ins. Aas’n v. Felt, C.C. 
A.Tex.. 150 P.2d 227, 160 A.L.R. 931 
—Taylor v. Brown, Em.App., 137 
P.2d 654, certiorari denied 64 S.Ct. 
194, 320 U.S. 787, 88 L.Ed. 473— 
Cook V. U. S., C.C.A.Ala.. 115 r.2d 
463. 

In re Green River Drainage Area, 
D.C.Utah, 147 F.Supp. 127—West- 
ark Production Credit Asa’n v. Fi¬ 
delity & Deposit Co. of Maryland, 
l».C.Ark., 100 F.Supp. 62—Corpus 
Juris Seeuudum quoted iu Bumpus 
V. Remington Arms Co., D.C.Mo., 
74 F.Supp. 788, 790, rehearing de¬ 
nied 77 F.Supp. 94, affirmed, C.A., 
183 F.2d 607—Diffenbaugh v. Cook, 
D.C.Ind., 47 F.Supp. 645—Hender¬ 
son V. Kimmel. D.C.Kan., 47 P. 
Supp. 635—Seligman's Inc. v. U. 
S., D.C.La., 30 F.Supp. 895—^Edwin 
Cigar Co. v. Higgins, D.C.N.Y., 17 
F.Supp. 988—Meridian Grain & Ele¬ 
vator Co. V. Fly, D.C.Miss., 12 F. 
Supp. 64. 

D.C.—Toneo Shirakura v. Royall, 
D.C., 89 F.Supp. 713. 

N.Y.—Wasservogel v, Becker, 79 N. 
Y.S.2d 526, 191 Misc. 699. affirmed 
87 N.Y.S.2d 237, affirmed Wasser¬ 
vogel V. Moyerowitz, 89 N.Y.S.2d 
290, 275 App.Div. 387. modified on 
other grounds 89 N.E,2d 712, 300 
N.Y. 126. 

Congress need not confer, to its 
full extent, recourse to a federal 
court. 

U.S.—Ex parte Edelstein, C.C.A.N.Y., 
30 F.2d 636, certiorari denied Edel- 
Btein V. Goddard, 49 S.Ct. 347, 279 
U.S. 851, 73 L.Ed. 994. 

When power is withheld, federal 
district court cannot exercise it, no 
matter what private wrong may re¬ 
sult. 

XJ.s.—Czieslik v. Burnet, D.C.N.Y., 57 
F.2d 715. 

Slights created by statute 

Congress can restrict or withhold 
Jurisdiction of courts to enforce 
rights created by statute. 

U.S.—Holland v. General Motors 
Corp., D.C.N.y., 75 F.Supp. 274, af¬ 
firmed, C.A., Battaglia v. General 
Motors Corp., 169 F.2d 254, certio¬ 
rari denied 69 S.Ct. 236, 335 U.S. 
887, 93 L.Ed, 425, Hilger v. Gener¬ 
al Motors Corp., 69 S.Ct. 236, 335 U. 
S. 887. 93 L.Ed. 425, Casheba v. 
General Motors Corp., 69 S.Ct. 236, 
835 U.S. 887, 93 L.Ed. 425, and 
Holland v. General Motors Corp., 
69 S.Ct. 236. 336 U.S. 887, 93 L.Ed. 
426. 

Production credit corporation 

Statutes providing that federal 
district court should have original 


Jurisdiction of any action on a bond 
executed under any law of the Unit¬ 
ed States, granting Jurisdiction in 
diversity cases, and governing ac¬ 
tions removable generally, were not 
inconsistent with statute specifically 
depriving district court of Jurisdic¬ 
tion of any suit filed for or against a 
production credit corporation or as¬ 
sociation. 

U.S.—Westark Production Credit 
Ass‘n v. Fidelity & Deposit Co. of 
Maryland, D.C.Ark., 100 F.Supp. 52. 

60. U.S.—Levering & Garrigues Co. 
v. Mornn, C.C.A.N.Y., 71 F.2d 284, 
certiorari denied 55 S.Ct. 110, 293 
U.S. 595, 79 L.Ed. 688. 

Hollingsworth v. Federal Min. & 
Smelting Co., D.C.Idaho, 74 F.Supp. 
1009—Corpus Juris Sscuudum 
quoted lu Bumpus v. Remington 
Arms Co., D.C.Mo., 74 F.Supp. 788, 
790, rehearing denied 77 F.Supp. 
94, affirmed, C.A., 183 P.2d 607. 

26 C.J. p 690 note 51. 

Exhaustion of administrative reme*. 

dies 

Congress had authority to require 
that a plaintiff .seeking equitable re¬ 
lief against enforcement of Emer¬ 
gency Price Control Act, or of reg¬ 
ulations promulgated under it, re¬ 
sort to the emergency court of ap¬ 
peals only after first pursuing pre¬ 
scribed administrative procedure. 
U.S.—Lockerty v. Phillips, N.J., 63 
S.Ct. 1019, 319 U.S. 182, 87 L.Ed. 
1339. 

Brown v. Lee, D.C.Cal., 61 F. 
Supp. 85. 

Bemedies and procedure 

(1) In providing remedies and de¬ 
fining procedure with respect to cas¬ 
es and controversies in the constitu¬ 
tional sense, Congress is acting with¬ 
in Its delegated power over the ju¬ 
risdiction of the federal courts, and 
is not confined to traditional forms 
or traditional remedies, but may cre¬ 
ate and improve as well as abolish or 
restrict. 

U.S.—.Etna Life Ins. Co. of Hart¬ 
ford, Conn., v. Haworth, Mo., 67 S. 
Ct 461, 300 U.S. 227, 81 L.Ed. 617, 
108 A.L.R. 1000, rehearing denied 
57 S.Ct. 667, 300 U.S. 687, 81 L.Ed. 
889. 

Milwaukee Gas Specialty Co. v. 
Mercoid Corporation, C.C.A.Ill., 104 
F.2d 689. 

Devine v. Joshua Hendy Corp., D. 
C.Cal., 77 F.Supp. 893. 

(2) Congress has the power to de¬ 
termine venue of an action and to 
provide for service of process else¬ 
where. 

U.S.—Overfield v. Pennroad Corpora¬ 
tion, C.C.A.Pa., 113 F.2d 6. 

(3) The provision of Newlands Act 
9 9, Comp.St. 9 8674, requiring a hear¬ 
ing after twenty days' notice before 
the reduction of wages by a railway 
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receiver appointed by the federal 
courts, is justified as a statute of 
procedure In federal courts, under 
the implied power of Congress to reg¬ 
ulate the exercise of the Jurisdiction 
of the courts which It is authorized 
by the Constitution to establish. 

U.S.—Birmingham Trust & Savings 
Co. v. Atlanta, B. & A. R. Co., D.C. 
Ga., 271 F. 731. 

61. U.S.—Monarch Anthracite Min¬ 
ing Co. V. Coffin, C.C.A.Pa., 102 F.2d 
337-—Link v. Powell, D.C.S.C.. 67 P. 
2d 591. 

Corpus Juris Secundum quoted la 

Bumpus V. Remington Arms Co., 
D.C.Mo., 74 F.Supp. 788, 790, rehear¬ 
ing denied 77 F.Supp. 94, affirmed, 

C. A., 183 F.2d 607—Carby v. Greco, 

D. C.Ky., 31 F.Supp. 261. 

Waiver of effect of former judgment 
Congress has power by special act, 
giving jurisdiction to court of claims 
to consider claim against United 
States, to waive effect of former 
Judgment as res judicata. 

U.S.—Cherokee Nation v. U. S., Ct.Cl., 
46 S.Ct. 428, 270 U.S. 476, 70 L.Ed. 
694. 

62. U.S.—Lauf v. E. G. Shinner & 
Co., Wks.. 68 S.Ct. 578, 303 U.S. 323. 
82 L.Ed. 872—Kline v, Burke Const. 
Co., Ark., 43 S.Ct. 79, 260 U.S. 226, 
67 L.Ed. 226, 24 A.L.R. 1077. 

Steckel v. Lurie, C.A.Ohio, 185 
P.2d 921, certiorari denied 71 S.Ct. 
572, 340 U.S. 95.3, 95 L.Ed. 687— 
Texas Emp. In.s. Ass'n v. Felt, C.C. 
A.Tex., 160 P.2d 227, 160 A.L.R. 931 
—Cook v. U. S., C.C.A.Ala., 116 F.2d 
463—Monarch Anthracite Mining 
Co. v. Coffin. C.C.A.Pa,, 102 F.2d 337 
—Donnelly Garment Co. v. Inter¬ 
national Ladies’ Garment Work¬ 
ers’ Union, C.C.A.Mo., 99 F.2d 309, 
certiorari denied International La¬ 
dles’ Garment Workers’ Union, 69 
S.Ct. 364, 305 U.S. 662, 83 L.Ed. 430 
—Link V. Powell, D C.S.C., 67 F.2d 
691—Toledo Fence & Post Co. v. 
Lyons, C.C.A.Ohio, 290 P. 637. 

Taylor v. Brown, Em.App., 137 
F.2d 854, certiorari denied 64 S.Ct. 
194, 320 U.S. 787, 88 L.Ed. 473— 
Westark Production Credit Ass'n 
V, Fidelity & Deposit Co. of Mary¬ 
land, D.C.Ark., 100 F.Supp. 62— 
Bateman v. Ford Motor Co., D.C. 
Mich., 76 F.Supp. 178, affirmed 
Pisch V. General Motors Corp., C. 
A., 169 F.2d 266, certiorari denied 
69 S.Ct. 405, 336 U.S. 902, 93 L.Ed. 
436, and Bateman v. Ford Motor 
Co.. 69 S.Ct. 405, 335 U.S. 902, 93 L. 
Ed. 436—Hollingsworth v. Federal 
Min. & Smelting Co., D.C.Idaho, 74 
F.Supp. 1009—Corpus Juris Saoun- 
dnm quotsd la Bumpus v. Reming¬ 
ton Arms Co., D.C.Mo., 74 F.Supp. 
788, 790, rehearing denied 77 F. 
Supp. 94, affirmed, C.A., 183 F.2d 
607—Seese v. Bethlehem Steel Co., 
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withdraw, or take away,63 the jurisdiction of such I it does not extend jurisdiction beyond constitutional 
courts, even with respect to pending suits,provided ( limits,and provided, also, according to some 


D.C.Md., 74 F.Supp. 412, affirmed, 

C. C.A., 168 P.2d 68—U. S. ex rel. 
Rodrigruez v. Weekly Publications, 

D. C.N.y., 54 F.Supp. 476, appeal 
dismissed, C.C.A., 144 F.2d 186— 
Locker!y v. Phillips, D.C.N.J., 49 
F.Supp 613, affirmed 63 S.Ct. 1019, 
319 U.S. 182, 87 L.Ed. 1339—E. G. 
Shlnner & Co. v. Lauf, D.C.Wls., 

86 F.Supp. 709—Seligman’s Inc. v. 

U. S., D.C.La., 30 F.Supp. 896— 
Edwin Cigar Co. v. Higgins, D.C. 
N.Y., 17 F.Supp. 988—Meridian 

Grain & Elevator Co. v. Fly, D.C. 
Miss., 12 F.Supp. 64—Lake Erie 
Provision Co. v. Moore, D.C.Ohlo, 11 
F.Supp. 622—Cinderella Theater 
Co. V. Sign Writers’ Local Union 
No. 691, D.C.Mich., 6 F.Supp. 164. 

N.Y.—Wasservogel v. Becker, 79 N. 
Y.S.2d 526, 191 Misc. 699, affirmed 

87 N.Y.S.2d 237, affirmed Wasser¬ 
vogel V. Meyerowitz, 89 N.Y.S.2d 
290, 275 App.Dlv. 387, modified on 
other grounds 89 N.E.2d 712, 300 
N.Y. 126. 

Zlxclusion from general grant of Ju¬ 
risdiction 

Congress can restrict or remove 
jurisdiction of district court In cer¬ 
tain instances or under certain cir¬ 
cumstances, which, but for the spe¬ 
cific congressional action In that re¬ 
gard, would otherwise exist under 
general Jurisdictional grants. 

U.S.—^Westark Production Credit 
Ass’n V. Fidelity & Deposit Co. of 
Maryland, D.C.Ark., 100 F.Supp. 62. 
Bestrictlon to controversy involving 
more than prescrlhed amount 
U.S.—Symonds v. St. Louis & S. E. 

R. Co., C.C.Ark., 192 F. 363. 

Suits against Vnited States 

(1) The federal government may 
restrict the jurisdiction of the court 
to a consideration of only certain 
classes of claims against the United 
States. 

U.S.—Simmons v. U. S., D.C.Ky., 29 
F.Supp. 285. 

(2) Also Congress has constitu¬ 
tional power to set aside statutory 
limitations of Jurisdiction of district 
courts, in any suit against the Unit¬ 
ed States. 

U.S.—Kuhnert v. U. S., D.C.Mo., 36 F. 
Supp. 798. 

63. U.S.—Klein v. Lee, C.A.IIL, 254 
F.2d 188—Steckel v. Lurie, C.A. 
Ohio, 186 F.2d 921, certiorari denied 
71 S.Ct. 672, 840 U.S. 963, 95 L.Ed. 
687—Levering & Garrigues Co. v. 
Morrin, C.C.A.N.Y., 71 F.2d 284, 

certiorari denied 65 S.Ct. 110, 293 U. 

S. 696, 79 L.Ed. 688. 

Taylor v. Brown, Em.App., 137 
P.2d 664, certiorari denied 64 S.Ct. 
194, 320 U.S. 787, 88 L.Ed. 473. 

Abbott V. U. S., Ct.Cl., 112 F. 
Supp. 801. 


Westark Production Credit Ass'n 
V. Fidelity & Deposit Co. of Mary¬ 
land, D.C.Ark., 100 F.Supp. 62— 
Quinn v. California Shipbuilding 
Corp., D.C.Cal., 76 F.Supp. 742— 
Smith V. Cudahy Packing Co., D.C. 
Minn., 76 F.Supp. 676, appeal dis¬ 
missed, C.A., 172 F.2d 223, Paren- 
teau V. Swift & Co., 172 F.2d 223, 
and Schempf v. Armour & Co., 172 
F.2d 224—Hollingsworth v. Federal 
Min. & Smelting Co., D.C.Idaho, 74 
F.Supp. 1009—Corpus Juris Secuu- 
dum guoted lu Rumpus v. Reming¬ 
ton Arms Co., D.C.Mo., 74 F.Supp. 
788, 790, rehearing denied 77 F. 
Supp. 94, affirmed, C.A., 183 F.2d 
607—^Ackerman v. J. I. Case Co., 
D.C.Wls., 74 F.Supp. 639—U. S. v. 
Bink, D.C.Or., 74 F.Supp. 603— 
Seese v. Bethlehem Steel Co., D.C. 
Md., 74 F.Supp. 412, affirmed, C.C.A., 
168 F.2d 68—Johnson v. Park City 
Consol. Mines Co., D.C.Mo., 73 F. 
Supp. 862—Sadler v. W. S. Dickey 
Clay Mfg. Co., D.C.Mo., 73 F Supp. 
690—Sweet v. B. P. Goodrich Co., 
D.C.Ohio, 68 F.Supp. 782—DiefCen- 
baugh V. Cook, D.C.Ind., 47 F.Supp. 
645—Henderson v. Kimmel, D C. 
Kan., 47 F.Supp. 635—Soligman’s 
Inc., V. U. S., D.C.La., 30 F.Supp. 
896—Sheridan Flouring Mills v. 
Cassidy, D.C.Wyo., 17 F.Supp. 598 
—Mississippi Power & Light Co. v. 
City of Jackson, D.C.Miss., 9 P. 
Supp. 664. 

Hays V. Hercules Powder Co., D. 

C. Mo., 7 F.R.D. 747. 

D.C.—Toneo Shlrakura v. Royall, 

D. C., 89 F.Supp. 713. 

N.Y.—Wasservogel v. Becker, 79 N. 
Y.S.2d 626, 191 Misc. 699, affirmed 
87 N.Y.S.2d 237, affirmed Wasser¬ 
vogel V. Meyerowitz, 89 N.Y.S.2d 
290, 276 App.Div. 387, modified on 
other grounds 89 N.E.2d 712, 300 
N.Y. 125. 

25 C.J. p 690 note 62. 

Xu whole or la part 
U.S.—^Kllne v. Burke Const. Co., Ark.. 
43 S.Ct. 79, 260 U.S. 226, 67 L.Ed. 
226, 24 A.L.R. 1077. 

Westark Production Credit Ass’n 
V. Fidelity & Deposit Co. of Md., 
D.C.Ark., 100 F.Supp. 62—Miller v. 
Howe Sound Min. Co., D.C.Wash., 
77 F.Supp. 640—Hollingsworth v. 
Federal Min. & Smelting Co., D.C. 
Idaho, 74 F.Supp. 1009—Bartels v. 
Sperti, Inc., D.C.N.Y., 73 F.Supp. 
761—Sadler v. W. S. Dickey Clay 
Mfg. Co., D.C.MO., 73 F.Supp. 690— 
Cinderella Theater Co. v. Sign 
Writers’ Local Union No. 691, D.C. 
Mich., 6 F.Supp. 164. 

Claeses of controversies betwsea cit¬ 
izens of different states 

Congress may take from inferior] 
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federal courts Jurisdiction of classes 
of cases which involve controversies 
between citizens of different states. 
N.J.—^Wucker Furniture Co. v. Fur¬ 
niture Salesmen’s Union, C. I. O. 
Local 863, 8 A.2d 275, 126 N.J.Eq. 
145. 

Habeas corpus 

Congress has power to withdraw 
Jurisdiction, with apparent exception 
of suspension of writ of habeas cor¬ 
pus, except in cases of rebellion or 
invasion. 

D.C.—D'Argento v. Dulles, D.C., 113 
F.Supp. 933. 

64. U.S.—Ex parte McCardle, Miss., 
7 Wall. 606, 19 L.Ed. 264. 

Klein v. Lee, C.A.Ill., 254 F.2d 
188. 

Abbott V. U. S.. Ct.Cl., 112 P. 
Supp. 801. 

Westark Production Credit Ass’n 
v. Fidelity & Deposit Co. of Mary¬ 
land. D.C.Ark., 100 F.Supp. 62— 
Corpus Juris Secundum quoted in 
Bumpus V. Remington Arms Co., 
D.C.Mo., 74 F.Supp. 788, 790, re¬ 
hearing denied 77 F.Supp. 94, af¬ 
firmed, C.A., 183 P.2d 607—Sadler 
V. W. S. Dickey Clay Mfg. Co., D. 

C. Mo., 73 F.Supp. 690—Corpus Ju¬ 
ris Secundum cited in Story v. 
Todd Houston Shipbuilding Corp., 

D. C.Tex., 72 F.Supp. 690, 694. 
Applicability of jurisdictional stat¬ 
utes to pending suits generally see 
infra S 5. 

Prospective or retrospective effect 

Congress has power to regulate 
jurisdiction of all inferior courts of 
the United States, and pursuant to 
such power It may confer jurisdiction 
and may thereafter limit or with¬ 
draw jurisdiction in whole or in part 
with prospective or retrospective ef¬ 
fect when statute in other respects is 
constitutional. 

U.S.—Hollingsworth v. Federal Min. 
& Smelting Co., D.C.Idaho, 74 P. 
Supp. 1009. 

65. U.S.—Ex parte Bakellte Corpo¬ 
ration, CustApp., 49 S.Ct. 411, 279 
U.S. 438, 73 L.Ed. 789—Kline v. 
Burke Const. Co., Ark., 43 S.Ct. 79, 
260 U.S. 226, 67 L.Ed. 226, 24 A.L. 
R. 1077. 

Cook V. U. S., C.C.A.Ala., 116 F.2d 
463—^Levering & Garrigues Co. v. 
Morrin, C.C.A.N.Y., 71 F.2d 284, 

certiorari denied 65 S.Ct. 110, 293 
U.S. 696, 79 L.Ed. 688—Link v. 
Powell, D.C.S.C., 67 F.2d 691. 

Fowler v. Dodson, D.C.Pa., 169 F. 
Supp. 101—^Westark Production 
Credit Ass’n v. Fidelity & Deposit 
Co. of Maryland, D.C.Ark., 100 P. 
Supp. 62—^Edwln Cigar Co. v. Hig¬ 
gins, D.C.N.Y., 17 F.Supp. 988. 
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authorities, it does not take away or abridge the 
inherent rights of ordained and established courts®® 
or limit judicial power, as distinguished from juris- 
-diction.®*^ 

Where Congress confers jurisdiction, it cannot 
withhold power to determine the case according 
to the applicable law and cannot direct or limit the 
law to be applied.®*^-® Moreover, it has been held 
that the exercise by Congress of its power with 
respect to the jurisdiction of the federal courts 
is subject to the Fifth Amendment; Congress may 
not so exercise its power as to deprive any person 
of life, liberty, or property without due process of 
law or take private property without just compen¬ 
sation.® 

Congress has the power to invest inferior federal 
courts with jurisdiction either limited, concurrent, 
or exclusive.®^-^® The jurisdictional requirement 
that there be a specified minimum amount in con¬ 
troversy, as discussed infra § 310, is one imposed 
by Congress, not by the Constitution, and Congress 
may provide that jurisdiction shall be independent 
•of the amount involved in the suit.®'^*^® 

A rule of court cannot enlarge or restrict the 
jurisdiction of a federal court®® or override or affect 
-a statute conferring jurisdiction.®® This is true of 
the Federal Rules of Civil Procedure,’^® effect being 
given to an express provision in such Rules that they 
shall not be construed to extend or limit the jurisdic¬ 
tion of the district courts of the United States,^i 
^nd the act authorizing the Supreme Court to pre¬ 
scribe the Rules being deemed not to confer on the 
-court any authority to enlarge or diminish the juris¬ 
diction of the federal courts.*^® 


The term ^'competent jurisdiction/* when used 
with reference to a federal court, ordinarily means 
that the amount in controversy must exceed the 
statutory amount and that there must be a federal 
question or a diversity of citizenship.*^® 

§ 4(2). - Subject Matter 

An action may not be maintained In the federal 
courts unless Its subject matter Is within the Jurisdic¬ 
tion of such courts. 

An action may not be maintained in the federal 
courts unless its subject matter is within the juris¬ 
diction of such courts.*^®*®® As discussed infra § 27 
et seq, the federal courts generally have jurisdiction 
where a federal question is involved. The fact 
that a controversy is between citizens of different 
states is not sufficient to support federal court juris¬ 
diction where the subject of the action is a matter, 
such as domestic relations, which is within the ex¬ 
clusive province of the state courts.*^®-®® 

In connection with the power of the inferior fed¬ 
eral courts to entertain litigation within the re¬ 
stricted area to which the Constitution and the acts 
of Congress confine them, “jurisdiction” means the 
kinds of issues which give right of entrance to the 
federal courts.*^®’®^ The fact that Congress has 
paramount power to legislate in certain fields is not 
alone sufficient to confer jurisdiction on the federal 
courts of litigation in such fields.*^®-®® The former 
Judicial Code, in vesting jurisdiction in the courts, 
did not create causes of action, but only conferred 
jurisdiction to adjudicate those arising from other 
sources which satisfied its limiting provisions.‘®®® 
The 1948 amendment which substituted the phrase 
“all civil actions” for the former “suits of a civil 


•66. U.S.—In re Atchison, D.C.Fla., 
284 F. 604. 

Limitation of power to punish for 
contempt see Contempt 8 60. 

67. U.S.—Kuhnert v. U. S., D.C.Mo., 
36 F.Supp. 798. 

•67.5 U.S.—Payne v. Grimn, D.C.Ga., 
51 F.Supp. 588. 

67.10 U.S.—^Battaglia v. General Mo¬ 
tors Corp., C.A.N.T.. 169 F.2d 254. 
certiorari denied 69 S.Ct. 236, four 
cases. 336 U.S. 887. 93 L.Ed. 425. 

•67.15 U.S.—Lockerty v. Phillips. N. 
J.. 63 S.Ct. 1019. 319 U.S. 182, 87 
L.Ed. 1339—Cary v. Curtis, N.Y., 3 
How. 236, 11 L.Ed. 576. 

In re Green River Drainage Area. 
D.aUtah, 147 F.Supp. 127. 

U.S.—U. S. V. Emery, D.C.Cal.. 
85 F.Supp. 354. 

^ See Federal Civil Procedure 5 6. j 
See Federal Civil Procedure 8 6.1 


70. See Federal Civil Procedure 8 19. 

71. See Federal Civil Procedure 8 19. 

72. See Federal Civil Procedure 8 19. 

73. U.S.—Stewart v. Hickman, D.C. 
Mo.. 36 F.Supp. 861. 

73.50 U.S.—Mitchell v. Gundlach, D. 

C.Md., 136 F.Supp. 169. 

Federal oonrts have no Jnrisdlotloa 

(1) To review the decision of a 
military tribunal acting within its 
rightful Jurisdiction. 

U.S.—Stockwell V. Boston & M. R. 
Co., Vt., 131 F. 162. 

(2) To review the decisions of ad¬ 
ministrative officers in charge of pen¬ 
sions. 

U.S.—Calhoun v. Lange, D.C.Md., 40 
F.Supp. 264. 

(3) To evict a roomer at suit of 
landlord. 

U.S.—^Woods V. O’Brien, D.C.Ma8S., 
78 F.Supp. 221. 


73.53 U.S.—Albanese v. Richter, C.C. 
A.N.J., 161 F.2d 688, certiorari de¬ 
nied 68 S.Ct. 49, 332 U.S. 782, 92 L. 
Ed. 365. 

Jurisdiction of controversies between 
citizens of different states gener¬ 
ally see infra 8 65. 

Exclusive Jurisdiction of state courts 
generally see Courts 8 624. 

73.54 U.S.—Skelly Oil Co. v. Phillips 
Petroleum Co., Okl., 70 S.Ct. 876, 
339 U.S. 667, 94 L.Ed. 1194. 

Reese v. Fultz, D.C.Alaska, 96 F. 
Supp. 449. 

73.56 U.S.—Toledo. P. & W. R. R. v. 
Brotherhood of Railroad Trainmen, 
Enterprise Lodge No, 27. C.C.A.I11., 
132 F.2d 265, reversed on other 
grounds 64 S.Ct. 413, 821 U.S. 50, 88 
L.Ed. 534, 150 A.L.R. 810. 

73.58 U.S.—^Montana-Dakota Utili¬ 
ties Co. v. Northwestern Public 
Service Co., S.D., 71 S.Ct. 692, 341 
U.S. 246, 96 L.Ed. 912. 
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nature at common law or in equity” in the jurisdic¬ 
tional statute docs not operate to enlarge the juris¬ 
diction of the federal courts beyond what it was un¬ 
der the former Judicial Code.^^.co The Adminis¬ 
trative Procedure Act, 5 U.S.C.A. § 1009 does not 
of itself establish jurisdiction in the federal courts 
of actions not otherwise cognizable by themJ3.62 

It is not within the province of a federal court, 
other than the Supreme Court, to review state court 
decisions ;73.C4 ^or is it the function of the federal 
courts to entertain all litigation designed to right 
injustices inflicted in the state courts.'^^-^® The 
power of the federal courts to enforce private 
agreements is exercised subject to the restrictions 
and limitations of the public policy of the United 
States as manifested in the Constitution, treaties, 
statutes, and applicable legal precedents,'^3.68 and 
where the enforcement of private agreements would 
be violative of that policy, it is the obligation of the 
courts to refrain from such exertions of judicial 
power73-70 

As a general rule, a federal court has no greater 
jurisdiction in a case originally filed in such court 
than in a case removed to it.’^2.72 However, while 
the federal courts have no quasi-in-rem jurisdiction 
in suits originally filed therein, they do have quasi- 
in-rem jurisdiction in actions founded on such juris¬ 
diction in state courts and removed to the federal 
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courts.*^ 3.74 

If a federal court is a constitutional court, or, 
in other words, was created under and by virtue of 
the power granted to Congress by the judiciary ar¬ 
ticle of the Constitution, its jurisdiction is limited 
to “cases” and “controversies”74 within the meaning 
of the constitutional provision, discussed supra § 1; 
and in order to determine its jurisdiction, and 
whether such jurisdiction is subject to the limita¬ 
tions prescribed by the Constitution, a United 
States court must necessarily determine under what 
constitutional power it was created."^® According¬ 
ly, the term “subject matter necessary to confer 
jurisdiction” means, in the federal courts or, more 
strictly speaking, in the federal constitutional courts, 
a case or controversy within the meaning of the 

Constilution.76 

The jurisdiction of a federal court is the power 
to decide a justiciable controversyand whether 
such jurisdiction is acquired in a particular case de¬ 
pends on the nature of the cause of action alleged, 
and not on whether plaintiff may ultimately be en¬ 
titled to the relief demanded.'^® Likewise, where 
a case within the jurisdiction of a federal court 
is presented by a complaint setting forth a substan¬ 
tial claim under a federal statute, jurisdiction can¬ 
not be made to stand or fall on the way the court 
may chance to decide an issue as to the legal suf- 


73.60 U.S.—Jackson v. U. S. Nation¬ 
al Bank, Portland, Or., D.C.Or., 
153 F.Supp. 104. 

73.62 U.S.—Blaokmar v. Guerre, La., 
72 S.Ct. 410, 342 U.S. 612, 96 L.Ed. 
534. 

DC.—Kansas City Power & Liffht 
Co. V. McKay, 225 P.2d 924, 96 U.S 
App.D.C. 27.3, certiorari denied 76 
S.Ct. 3 37, 360 U.S. 884, 100 L.Ed. 
780—Aktiobolagret Bofor.s v. U, S., 
194 F.2d 145, 90 U.S.App.U.C. 92— 
Almour v. Pace, 193 F.2d 699, 90 
U.S.App.D.C. 63. 

73.64 U.S.—Kenney v. Fox, D.C. 
Mich., 132 F.Supp. 305. 

73.66 U.S—MacNeil Bros. Co. v. 
Cohen, C.A.Ma.ss., 264 F.2d 186. 

73.68 U.S.—Hurd v. Hodge, App.D.C., 
68 S.Ct. 847, 334 U.S. 24, 92 L.Ed. 
1187. 

Mich.—Phillips v. NalT, 62 N.W.2d 
158, 332 Mich. 389. 

73.70 U.S.—Hurd v. Hodge, App.D.C., 
68 S.Ct. 847, 334 U.S. 24, 92 L.Ed. 
1187. 

Mich.—Phillips v. Naff, 62 N.W,2d 
158, 332 Mich. 389. 

Beitrlotiv* oovenaiLt directed affainet 
Begroea 

Judicial enforcement by federal 
courts of restrictive covenant recit- 

86 C.J.S.--3 


Ing “that said lot shall never be rent¬ 
ed, leased, sold, transferred or con¬ 
veyed unto any Negro or colored per¬ 
son," is prohibited by provision of 
the Civil Rights Act that “All citi¬ 
zens of the United States shall have 
the same right, in every State and 
Territory, as is enjoyed by white 
citizens thereof to inherit, purchase, 
lease, sell, hold, and convey real and 
personal property." 

U.S —Hurd V. Hodge, App.D.C., 68 S. 
Ct. 817, 334 U.S. 24, 92 L.Ed. 1187. 

73.72 U.S.—Schatte v. International 
Alliance of Theatrical Stage Emp. 
and Moving Picture Mach. Opera¬ 
tors of U. S. and Canada, D.C.Cal., 
84 F.Supp. 669, affirmed, C.A., 182 
r.2d 358, rehearing denied 3 83 F. 
2d 685, certiorari denied 71 S.Ct. 
64, rehearing denied 71 S.Ct. 194. 

73.74 U.S.—Shoaff v. Gage, D.C.Neb., 
163 F.Supp. 179. 

Schaefer v. Hesslnger, D.C.Conn., 
16 P.R.D. 586. 

Service of process and order to ab¬ 
sent defendant see Federal Civil 
Procedure 8 204 et seQ. 

74. U.S.—In re Prischer & Co., 16 
Ct.Cust.App. 191. 

76. U.S.—In re Frischer & Co., su¬ 
pra. 


76- U.S.—^Woods Bros. Const. Co. v. 
Yankton County, C.C.A.S.D., 54 P. 
2d 304, 81 A.L.R. 300. 

Wolford V. Prudential Ins, Co. of 
America, D.C.S.C., 65 F.Supp. 637. 

77. U.S.—BInderup v. Path^ Exch., 
Neb., 44 S.Ct. 96, 263 U.S. 291, 68 
L.Ed. 308. 

Suit held to involve jnstioiable eoiu 
troversy 

U.S.—Tennes-see Valley Authority v. 
Tennessee Electric Power Co., C.C. 
A.Tenn., 90 P.2d 885, certiorari de¬ 
nied 57 S.Ct. 946, 301 U.S. 710, 81 
L.Ed. 1363. 

Porter v. Lajeunesse, D.C.Mass., 
68 F.Supp. 243. 

78. U.S.—Thompson v. Terminal 
Shares, C.C.A.Mo., 89 P.2d 652, cer¬ 
tiorari denied Guaranty Trust Co. 
of New York v. Thompson. 68 S. 
Ct. 121, 302 U.S. 735, 82 L.Ed. 568. 

Bell V. Hood, D.C.Cal., 71 F.Supp. 
813. 

Justiciable controversy not presented 

U.S.—Coffman v. Breeze Corp., N.J., 
65 S.Ct. 298, 323 U.S. 316, 89 L.Ed. 
264. 

Federal Public Housing Author¬ 
ity V. Mobile Housing Board, C.C. 
A.Ala., 164 F.2d 146. 

U. S. V. Lawrence County, D.C. 
Pa., 173 F.Supp. 307. 
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§ 4(2) FEDERAL COURTS 

ficiency of the facts alleged or proved.*^® An ob- Domestic relations. As a general rule, the fed- 
jection that the subject matter of a suit is political cral courts do not have jurisdiction in the field 

and therefore not within the jurisdiction of a fed- of domestic relations,even though the con- 

eral court is of no weight where, although the peti- troversy is between citizens of different states and 

tion concerns political action, it alleges and seeks to involves the jurisdictional amouut.^^-^® However, 

recover for private damage.®® a state court judgment in a liligation involving 

Advisory opinions. The federal courts do not domestic relations will be recognized, and under 

have power or jurisdiction to render purely advisory some circumstances may be enforced in the federal 

opinions.®®*® courts.®®*^® Federal court jurisdiction of particular 


79. TJ.S.—Binderup v. Pathfi Exch., 
Neb., 44 S.Ct. 96, 263 U.S. 291, 68 
L..Ed. 308, certiorari denied 43 S.Ct. 
88, 260 U.S. 725, 67 L.Ed. 483. 

D.C.—West Coast Exploration Co. v. 
McKay, 213 F.2d 682, 93 U.S.App. 
D.C. 307, certiorari denied 74 S.Ct. 
850, 347 U.S. 989, 98 L.Ed. 1123. 

80. U.S.—Nixon v. Herndon, Tex., 
47 S.Ct. 446, 273 U.S. 636, 71 L.Ed. 
769. 

80.5 U.S.—^McGrath v. Kristensen, 
App.D.C., 71 S.Ct. 224, 340 U.S. 162, 
95 L.Ed. 173. 

Harris v. Texas & Pac. Ry. Co., 
C.A.I11., 196 F.2d 88—U. S. v. Rice, 

C. A.Pa., 176 P.2d 373—Cover v. 
Schwartz, C.C.A.N.Y., 133 F.2d 641, 
certiorari denied 63 S.Ct. 1158, 319 
U.S. 748, 87 L.Ed. 1703, rehearing 
denied 63 S Ct. 1325, 319 U.S. 785, 
87 L.Ed. 1728. 

Baldwin v. Morgan, D.C.Ala., 149 
F.Supp. 224, reversed on other 
grounds. C.A., 251 F.2d 780. 
Advisory opinions by Supreme Court 
see infra §§ 193. 201. 

Power to give advisory opinions un¬ 
der declaratory Judgment statutes 
see Declaratory Judgments S 30. 

A moot anestlon does not present 
a “case” or “controversy” within 
meaning of Constitution giving fed¬ 
eral courts Jurisdiction to determine 
cases and controversies. 

U.S.—Walling v. Shenandoah-Dives 
Mining Co., C.C.A.Colo., 134 P.2d 
395. 

Bnty to give decisions which are 
advisory only, and do not have force 
as Judicial Judgments, may not be 
laid on a constitutional court estab¬ 
lished under article three of the Con¬ 
stitution. 

U.S.—Cleveland Trust Co. v. Nelson, 

D. C.Mich., 61 F.2d 276. 

Abstract gnestions 

Jurisdiction does not exist In dis¬ 
trict court to determine abstract legal 
propositions, and there must be a 
genuine and present controversy, not 
merely a possible or conjectural one, 
to give court Jurisdiction. 

U.S.—Communications Workers of 
America AFL-CIO v. Ohio Bell Tel. 
Co., D.C.Ohio, 160 P.Supp. 822— 
Coffman v. Federal I^aboratories, D. 
C.N.J., 55 P.Supp. 501, affirmed 65 
8.Ct 298. 323 U.S. 316, 89 L.Ed. 


264, and affirmed 65 S.Ct. 303, 223 
U.S. 326, 89 L.Ed. 271. 

80.10 U.S.—Albanese v. Richter, C. 
C.A.N.J., 161 F.2d 688, certiomri 
denied 68 S.Ct. 49. 332 U.S. 782, 92 
L.Ed, 365—Carqueville v. Woodrutt, 
CA.Ohlo. 153 F.2d 1011. 

Mantiry v. Manary, D C.Cal., 161 
P.Supp. 446—Bercovitch v. Tan- 
burn. D.C.N.Y., 103 P.Supp. 62. 
N.Y.—Duran-Ballen v. Duran-Ballen, 
40 N.Y.S.2d 617, 180 Misc. 760. 
Divorce 

A federal district court has no pow¬ 
er in divorce suits and cannot give 
divorce decrees either final or inter¬ 
locutory. 

U.S.—Ostrom v. Ostrom, C.A.Ariz., 
231 F.2d 193. 

Cnstody 

Federal courts have no Jurisdiction 
to exercise the function of parens 
patrim for the determination of the 
right to custody of an insane person. 
U.S.—Hoadley v. Chase, Ind., 129 F. 

1005, 64 C.C.A. 319. 

Necessaries supplied to wife or child 

(1) Federal court had no Jurisdic¬ 
tion of action by mother-in-law 
against husband to recover moneys 
expended for necessaries provided for 
wife, since action Involved domestic 
relations. 

U.S.—Bercovitch v. Tanburn, D.C.N. 
y., 103 F.Supp. 62. 

(2) Federal court had authority to 
decide issues presented by California 
mother’s action against Missouri fa¬ 
ther for necessaries furnished to in¬ 
fant son of parties where amount 
sued for was within Jurisdiction of 
court. 

U.S.—Luntsford v. Luntsford, D.C. 
Mo., 117 F.Supp. 8. 

Separation agreement and property 
settlement 

Where Wisconsin man and Iowa 
woman married in Iowa and resided 
there for three months until they 
separated and entered into separation 
agreement reciting that husband had 
paid wife sum of 34,350.22 In settle¬ 
ment of property rights and that 
agreement was not intended as an 
agreement for divorce, and husband 
returned to Wisconsin, and wife re¬ 
mained in Iowa, and thereafter hus¬ 
band brought suit in federal district 
court in Iowa to revoke agreement 
and recover money paid thereunder, 
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Jurisdictional requirement as to di¬ 
versity of citizenship and amount 
was fully mot, but court lacked Juris¬ 
diction becou.?e controversy Involved 
domestic relations of the parties, 
U.S.—Linscott v. Linscott, D.C.Iowa, 
98 F.Supp. 802. 

Support of ill^itimate child 

U.S—Albanese v. Richter, C.C.A.N. 
J., ICl F.2d 6S8, certiorari denied 
68 S.Ct. 49, 332 U.S. 782, 92 L.Ed. 
365. 

Incompetents 

Federal rule authoriizng district 
court to appoint a guardian ad litem 
for an incompetent not otherwise rep¬ 
resented in an action or to make such 
other order as it deems proper for 
protection of incompetent deals only 
with protection of incompolcnts in 
their status as parties, and gives 
district courts no general powers 
over persons or property of Incompe¬ 
tents. 

U.S.—In re Ryan, D.C.Pa., 47 P.Supp. 
10, rehearing denied 47 F.Supp. 
1023. 

Action by child against woman oans- 
ing father to leave 

A federal court could recognize a 
cause of action by children against 
woman v/ho cau.sed their father to 
leave them, despite absence of leRis- 
lative action by the state granting 
such a cause of action, and despite 
absence of any direct holding by 
state court upholding such cause of 
action. 

U.S.—Dally v. Parker, C.C.A.Ill., 152 
P.2d 174, 162 A.L.R. 819. 

80.15 U.S.—^Albanese v. Richter, C.C. 
A.N.J.. 161 F.2d GS8, certiorari de¬ 
nied 68 S.Ct. 49, 332 U.S. 782, 92 
L.Ed. 365. 

80.20 U.S.—Manary v. Manary, D.C. 
Cal., 161 F.Supp. 446—Gonzales v. 
Gonzales, D.C.Pa., 74 F.Supp. 883. 
Alimony as subject of federal Juris¬ 
diction see Divorce § 203 b. 
aColntexuuLoe and support 

(1) Although federal courts have 
uniformly disclaimed Jurisdiction 
over suits for divorce or for allow¬ 
ance of alimony. Jurisdiction will be 
accepted where alimony has previ¬ 
ously accrued as a debt under orders 
of other courts of competent Juris¬ 
diction, provided diversity of citizen¬ 
ship and requisite Jurisdictional 
amount are involved. 



86 C.J.S. 

actions in the field of domestic relations is con¬ 
sidered in appropriate titles of this work, such as 
Divorce § 69, and the subject is also considered 
in ("ourts § 524 in the discussion of the fields in 
which the state courts have exclusive jurisdiction. 

Taxes. A federal court may entertain jurisdic¬ 
tion of a suit on a judgment for taxes and where 
it has jurisdiction of a suit involving taxation mat¬ 
ters, it may, in the exercise of the judicial func¬ 
tion, adjudicate the validity of taxes^2 and give 
relief from unlawful or fraudulent taxation,*83 but 
it has no power to act in an administrative capac¬ 
ity in the listing, valuation, or assessment of prop¬ 
erty for taxation.®^ 

§ 4(3). - Civil Suits and Criminal Prose¬ 

cutions 

Federal court Jurisdiction of civii actions Is limited 
to those which do not involve criminal prosecution or 
punishment; the state courts have exclusive Jurisdiction 
of offenses against state laws. 

As discussed in Criminal Law § 131, state courts 
have exclusive jurisdiction of offenses against state 
laws, and federal courts have exclusive jurisdiction 
of offenses against federal law. The statute con¬ 
ferring jurisdiction on the district court where there 
is diversity of citizenship provides that the court 
shall have jurisdiction *‘of all civil actions.^’8^-5® 
The prior statute, former Judicial Code § 24(1) used 
the pjhrase *‘suits of a civil nature” which was con¬ 
strued to mean those which did not involve crim¬ 
inal prosecution or punishment, and which were of 
a character traditionally cognizable by courts of 
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common law or of equity.®^ They included a pro¬ 
ceeding in quo warranto,®® a suit on a judgment for 
a civil liability,and a suit by a state tax collector 
to collect past due and unpaid taxes, interest, and 
penalties.®® 

Whether a suit authorized by a state statute was 
a suit of a civil nature within the meaning of the 
federal statute was not to be determined by whether 
the state statute was considered as penal or re¬ 
medial for the purpose of applying the rule of strict 
construction,®® but rather the test,was whether the 
statutory action was one to vindicate a private right 
as distinguished from punishment in a criminal ac¬ 
tion.®® 

Jurisdiction over defendant in a civil suit in per¬ 
sonam, as distinguished from venue, implies either a 
voluntary appearance by him®^ or a valid service 
of process on him.®^ A federal district court does 
not have personal jurisdiction over a citizen of an¬ 
other state who has not been served with process 
in the state in which such court sits;®® but it has 
equal power with a state court to obtain jurisdic¬ 
tion of defendant for the purpose of the suit.®^ 

The criminal jurisdiction of the federal courts is 
only such as is expressly conferred on them.®® As 
stated in Criminal Law § 124, they can take cog¬ 
nizance of and punish only such crimes and offenses 
as they are given jurisdiction of by the laws of 
Congress, and they do not resort to the common law 
as a source of criminal jurisdiction, although, in the 
administration of the criminal law, they are gov¬ 
erned by the rules of the common law, as to mat- 


U.s.—Gonzales v. Gonzales, D.C.Pa., 
83 F.Supp. 496—Gonzales v. Gon¬ 
zales. D.C.Pa., 74 F.Supp. 883. 

(2) Fact that decree for mainte¬ 
nance and support entered in chan¬ 
cery court of New Jersey was not a 
ftnal judgment entitled full faith and 
credit because by its terms it was 
subject to modlflcatlon did not pre¬ 
clude wife from coming into federal 
district court to assert claim for un¬ 
paid maintenance and support which 
had accrued in accordance with pro¬ 
visions of Now Jersey decree. 

U.S.—Gonzales v. Gonzales, D.C.Pa., 
74 F.Supp. 883. 

(3) An action for maintenance and 
support constituted a civil proceed¬ 
ing and not a auasi criminal proceed¬ 
ing which would not be cognizable in 
civil action in federal district court. 
U.S.—Gonzales v. Gonzales, D.C.Pa., 

74 F.Supp. 883. 

81. U.S.-—Milwaukee County v, M. B. 
White Co., Ill., 56 S.Ct. 229, 296 
U.S. 268, 80 L.Ed. 220, conformed 
to, C.C.A., 81 F.2d 768. 

82. U.S.—Jones v. Box Elder Coun¬ 


ty, C,C.A.Utah, 52 F.2d 340, certio¬ 
rari denied 62 S.Ct. 466, 285 U.S. 
665, 76 L.Ed. 944. 

83. U.S.—^Kx parte State of Okla¬ 
homa. C.C.A.Okl., 37 F.2d 862. 

84. U.S.—^Ex parte State of Okla¬ 
homa, supra. 

84.50 28 U.S.C.A. § 1332. 

85. U.S.—Milwaukee County v. M. E. 
White Co., Ill., 66 S.Ct. 229, 296 
U.S. 268, 80 L.Ed. 220, conformed 
to, C,C.A„ 81 F.2d 763. 

Cross V. Ryan, C.C.A.Ill., 124 P.2d 
883, certiorari denied 62 S.Ct. 1269, 
316 U.S. 682, 86 L.Ed. 1765. 

Jurisdiction of district courts in gen¬ 
eral see infra S 308 et seq. 

Complaint held one in oiril suit 

U.S.—Hudson v. McWilliams, C.C.A. 
Cal., 17 F.2d 733. 

86. U.S.—Klein v. Wilson & Co., D. 
C.N.J., 7 F.2d 772, affirmed, C.C.A., 
7 F.2d 777. 

87. U.S.—'Milwaukee County v. M. E. 
White Co., Ill., 66 S.Ct. 229, 296 
U.S. 268, 80 L.Bd. 220, conformed 
to. C.C.A.. 81 F.2d 753. 
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88. U.S.—Craig v. Southern Natural 
Gas Co., C.C.A.M1SS., 126 F.2d 66. 
88. U.S.—Cross v. Ryan, C.C.A.Ill.. 
134 P.2d 883, certiorari denied 62 
S.Ct. 1269, 316 U.S. 682, 86 L.Ed. 
1755. 

90. U.S.—Cross v. Hyan, supra. 

91. U.S.—Robertson v. Railroad La¬ 
bor Board. Ill., 45 S.Ct. 621, 268 
U.S. 619, 69 L.Ed. 1119. 

98. U.S.—Robertson v. Railroad La¬ 
bor Board, supra. 

Creager v. P. P. Collier & Son 
Co., D.C.Tex., 36 P.2d 781. 

93. U.S.—^Wilson v. Graham, Pa., 30 
P.Cas.No.17,804, 4 Wash.C.C. 63. 

94. U.S.—Murphy v. Campbell Soup 
Co.. D.C.Mass., 40 P.2d 671. 

95. U.S.—Peters v. U. S., Wash., 94 
P. 127, 36 C.C.A. 106, certiorari de¬ 
nied 20 S.Ct. 1026, 176 U.S. 684, 44 
L.Ed. 638. 

Enforcement by federal courts of 
penal laws of state; 

Generally see infra 9 16. 

Transitory penal laws see infra i 
25. 
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ters not covered by federal constitutional or statu¬ 
tory provisions or authorized rules of court. 

While the federal courts are without power to 
amend or repeal a rule or principle of the common 
law^ as to the competency of a witness in a criminal 
prosecution,they have power, in the complete 
absence of congressional legislation on the subject, 
to declare and effectuate, on common-law principles, 
what is the present rule on the subject in the light 
of fundamentally altered conditions, without regard 
to what has previously been declared and practiced.^^ 
A federal court will not enforce the penal laws of a 
foreign country.®8 

The federal courts do not have the power in a 
criminal proceeding to enter a civil judgment in 
favor of one defendant against his codefendant.®8.5 

§ 4(4). - Legal or Equitable Jurisdiction 

Federal courts have Jurisdiction at law and In 
equity. The equitable jurisdiction of inferior federal 
courts may be restricted by Congress. 

The judicial power of the United States, vested 
by the Constitution in its courts, extends to all cases 
in law and equity arising under the Constitution,®® 
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the laws of the United States, and treaties made un¬ 
der their authority, and effect was given a statute 
conferring, in certain classes of cases or under cer¬ 
tain conditions, original jurisdiction on district 
courts of suits of a civil nature at common law^ or in 
equity, see infra § 308. It should be noted that 
the phrase “suits of a civil nature at common law 
or equity” used in the former Judicial Code has been 
replaced in the current statute with the phrase “all 
civil actions.”i-5 There w'as a distinction, main¬ 
tained by the acts of Congress,^ between the com¬ 
mon-law and equity jurisdiction of federal courts;*^ 
but, as noted in Federal Civil Procedure § 38, the 
Federal Rules of Civil Procedure abolish the pro¬ 
cedural distinctions between the forms of action at 
law and in equity. 

Notwithstanding some decisions to the effect that 
the equitable jurisdiction of a federal court is de¬ 
rived from the Constitution^ and cannot be limited 
or encroached on by acts of Congres*?,^ it is settled 
that the power of Congress to define and limit the 
jurisdiction of inferior courts of the United States, 
discussed supra § 4(1), may be exercised by restrict¬ 
ing the issuance of injunctions in labor disputes.^ 


96. U.S.—Funk v. U. S.. N.C., 54 S. 
Ct. 212, 290 U.S. 371, 78 L.Ed. 369, 
93 A.UR. 1136. 

97. U.S.—^Funk v. U. S., supra. 

98. U.S.—Ex parte Dos Ssntos, C.C. 
Va., 7 F.Cas.No.4,016, 2 Brock. 493. 

98.5 U.S.—Petition of Schwarz, D.C. 
N.Y., 94 F.Supp. 129. 

99. U.S.—Constantin v. Smith, D.C. 
Tex., 57 F.2d 227, appeal dismissed 
Sterling v. Constantin, 63 S.Ct. 
190, 287 U.S. 378, 77 L.Ed. 375. 

1. U.S.—Jacobson v. Chicago, M., 
St. P. & P. R. Co., C.C.A.Minn., 66 
F.2d 688. 

Martin v. Wheatley, D.C.Ark., 62 
F.Supp. 104. 

Fernandina Shipbuilding & Dry 
Dock Co. V. Peters, D.C.Fla., 283 F. 
621. 

Proceeding to condemn land as a suit 
of civil nature at common law or 
In equity within jurisdiction of 
federal court see Eminent Domain 
§ 232. 

Words *<at conunon law” as used 
In the statute embraced not merely 
suits which the common law recog¬ 
nized but suits in which legal rights 
were to be ascertained and deter¬ 
mined as distinguished from suits in 
equity or admiralty. 

U.S.—Martin v. Wheatley, D.C.Ark., 
62 F.Supp. 104. 

1.5 U.S.—^Jackson v. U. S. National 
Bank, Portland, Or., D.C.Or., 153 
F.Supp. 104. 

2 . U.S.—Howard v. Texas Co., D.C. 
Tex., 48 F.2d 888. i 


3. Absence of adequate remedy at 
law 

(1) Where controversy in action to 
quiet title to land was between two 
groups of cotenants and plaintiffs 
had not been ousted, they could not 
maintain an action in ejectment and, 
no plain, "adequate and complfte 
remedy at law" being available to 
them, plaintiffs could maintain an ac¬ 
tion to quiet title In federal courts, 
diversity of citizenship and requisite 
amount involved being present. 

U.S.—Harlan v. Sparks, C.C.A.N.M., 

125 F.2d 602. 

(2) Federal juri.sdiction in equity 
where no adequate remedy at law 
exists see Equity § 22. 

Suit of equitable cognisance 

Bondholders’ suit to impress bond 
fund with trust, appoint receiver, re¬ 
quire accounting, and is.sue manda¬ 
tory injunction to levy asse.ssments 
for payment of bonds is of equita¬ 
ble cognizance. 

U.S.—Boynton v. Moffat Tunnel Im¬ 
provement Dlst., C.C.A.C 0 I 0 ., 57 F. 
2d 772, certiorari denied Moffat 
Tunnel Improvement Dist. v. Boyn¬ 
ton, 63 S.Ct. 20, 287 U.S. 620, 77 
L.Ed. 638. 

Form of relief 

(1) Federal courts can render no 
judgment at law directing cancella¬ 
tion of a contract for fraud, since this 
is a form of relief which a court of 
equity alone can give. 

U.S.—Great Northern Life Ins. Co. v. 
Vince, C.C.A.Mich., 118 F.2d 232. 
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(2) There are some limitations on 
the extent to which a federal court 
of equity may go in prescribing con¬ 
ditional relief, which are inherent 
in the nature of the jurisdiction it 
exercises. 

U.S.—(central Kentucky Natural Gas 
Co. V. Railroad Commission of Ken¬ 
tucky. Ky., 54 S.Ct. 154, 290 U.S. 
264, 78 L.Ed. 307. 

Principles governing maintainability 
of suit In equity 

Question of whether suit is one 
which may be maintained in equity 
in federal court is determined by 
principles, rules, and usages of equi¬ 
ty as administered in federal courts, 
rather than by local laws or rules of 
decision. 

U.S.—Reconstruction Finance Corpo¬ 
ration V. Central Republic Trust 
Co., D.C.Ill., 11 F.Supp. 976. 

4. U.S.—^Winston & Co. v. Georgia 
& F. R. R., D.C.S.C., 34 F.2d 163. 

6. U.S.—^AVinston & Co. v. Georgia 
& F. R. It., supra. 

A. P. W. Paper Co. v. Riley, D.C. 
N.Y., 12 F.Supp. 738. 

6. U.S.—Lauf v. E. G. Shlnner & 
Co., Wia., 68 S.Ct. 678, 303 U.S. 
323, 82 L.Ed. 872. 

Lee Way Motor Freight v. Key¬ 
stone Freight Lines, C.C.A.Okl., 126 
F.2d 931, certiorari denied Key¬ 
stone Freight Lines v. Lee Way 
Motor Freight, 63 S.Ct. 37, 317 U.S. 
646, 87 L.Ed. 619—Donnelly Gar¬ 
ment Co. V. International Ladies’ 
Garment Workers’ Union, C.C.A. 
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Congress, it is held, may take away from a district 
court any authority to issue an injunction where 
the statute taking away such authority is not in effect 
a means whereby property or other right is to be 
taken without due process.*^ 

There is nothing in the Constitution which re¬ 
quires Congress to confer equitable jurisdiction on 
any particular inferior federal court.^-S There 
seems no ground whatever for saying that Congress 
cannot withhold or withdraw from courts of equity 
the right to empower receivers in conservation pro¬ 
ceedings to disregard local statutes,® and it is held 
that Congress is not forbidden by the Constitution 
from expanding the jurisdiction of courts of equity 
by bringing within their cognizance subjects of 
which, without an act of Congress, they would not 
have taken jurisdiction.^ Congress may establish 
a new court, and may confer on such court exclu¬ 
sive equity jurisdiction, subject to review by the 
Supreme Court, as to the validity of a particular 
statute and the regulations issued thcreunder.^^*^ 

In exercising its equitable jurisdiction, a federal 
court must observe the limits to that jurisdiction im¬ 
posed by law.l® As stated in Equity § 10, federal 
courts of equity should exercise their discretionary 
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power with proper regard for the rightful inde¬ 
pendence of state governments in carrying out their 
domestic policy. Only in the most extreme circum¬ 
stances should a federal court conclude that its 
equitable powers enable it to assume control over 
state administrative officials, where the state courts 
have ruled that such officials are to be coerced only 
by mandamus.^^ 

§ 4(5). - State or Federal Matters 

Federal courts sit to enforce federal law; their pri¬ 
mary duty is to hear and determine controversies aris¬ 
ing under federal laws; and, although they have statu¬ 
tory Jurisdiction, where certain conditions are fuifilied, 
of causes arising under state laws, they should scrupu¬ 
lously confine their Jurisdiction to the precise limits 
which the statute has defined. 

Federal courts sit to enforce federal law.^^-^® 
In establishing the jurisdiction of federal courts 
under the power given to it by the Constitution, Con¬ 
gress aims primarily to confer on such courts the 
right to hear and determine controversies arising 
under federal laws;^2 ^nd their primary duty and 
obligation are to construe and enforce such laws.^® 
Unless there is a plain and unquestionable necessity 
for such course, they will not interfere with the in¬ 
ternal affairs of a state^^ or its regulation thereof 


Mo., 99 F.2d 309, certiorari denied 
International L»adles’ Garment 
Workers’ Union v. Donnelly Gar¬ 
ment Co., 69 S.Ct. 304, 305 U.S. 662, 
83 L.Ed. 430—United Electric Coal 
Companies v. Rice, C.C.A.llI., 80 P. 
2d 1, certiorari denied Rice v. Unit¬ 
ed Electric Coal Companies, 66 S. 
Ct. 690, 297 U.S. 714, SO L.Ed. 1000. 

E. G. Shinner & Co. v. Lauf. D.C. 
Wls., 36 P.Supp. 709—Cinderella 
The.ater Co. v. Sign Writers’ Local 
Union No. 691, D.C.Mich., 6 F. 
Supp. 164. 

32 C.J. p 182, note 79 Taj. 

Injunctions in labor disputes see In¬ 
junctions §§ 138-'149. 

7. U.S.—Frye & Co. v. Vierhus, D.C. 
Wash., 12 F.Supp. 697. 

7.5 U.S.—Lockerty v. Phillips, N J., 
63 S.Ct. 1019, 319 U.S. 182, 87 L.Ed. 
1339. 

8 . U.S.—Gillls V. State of California, 
Cal., 65 S.Ct. 4, 293 U.S. 62, 79 L. 
Ed. 199. 

9. U.S.—U. S. V. American Brewing 
Co., D.C.Fa., 1 F.2d 1001. 

9.5 U.S.—Lockerty v. Phillips, N.J., 
03 S.Ct. 1019, 319 U.S. 182, 87 L.Ed. 
1339. 

Smergeaoy Price Control Act 

Under its constitutional power to 
define Jurisdiction of inferior federal 
courts, Congress had power to create 
the emergency court of appeals, and 
give It exclusive equity Jurisdiction 


to determine validity of price regula¬ 
tions prescribed by Price Administra¬ 
tion under Emergency Price Control 
Act. 

U.S.—-Yakus V. U. S., Mass., 64 S.Ct. 
000, 321 U.S. 414, 88 L.Ed. 834— 
Lockerty v. Phillips, N.J., 63 S.Ct. 
1019, 33 9 U.S. 182, 87 L.Ed. 3 339. 

Taylor v. Bowles, C.C.A.Cal., 147 
F.2d 834. 

Brown v. Lee, D.C.Cal,, 61 F. 
Supp. 86—Brown v. Ayello, D.C. 
Cal., 50 K'.Supp. 391—Henderson v. 
Kimmel, D C.Kan., 47 F.Supp. 635. 
Ohio.—Ivirschbaura v. Mobley, 12 
Ohio Supp. 6. 

10. U.S.—Adams County v. North¬ 
ern Pac. Ry. Co., C.C.A.Wash., 115 
F.2d 768. 

11. U.S.—Ilellawell v. Grafeld, D.C. 
N.Y., 22 F.Supp. 765. 

11.50 U.S.—Rea v. U. S., N.M., 76 S. 
Ct. 292, 350 U.S. 214, 100 L.Ed. 233. 

Federal courts were established to 
expound federal laws, and protection 
of national judicial power within its 
proper sphere is indispensable in the i 
maintenance of national supremacy | 
and in protection of state from en¬ 
croachment by the federal govern¬ 
ment. 

U.S.—In re Green River Drainage 
Dist., D.C.Utah, 147 F.Supp. 127. 

12. U.S.—Wilkins v. Parker. D.C. 
Cal., 35 P.Supp. 1004. 

13 . U.S.—^West Virginia Traction & 
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Electric Co. v. Elm Grove Min. Co., 
D.C.W.Va., 253 P. 772. 

14. U.S.—Liberty Cent. Trust Co. v. 
Greenbrier College for Women, D. 
C.W.Vn., 60 P.2d 424, affirmed 51 
S.Ct. 493, 283 U.S. 800, 76 L.Ed. 
1422. 

Fiscal operations 

Federal courts especially are, and 
should be, reluctant to interfere with 
fiscal operations of state government 
where federal rights of complainant 
can otherwise be preserved unimpair¬ 
ed. 

U.S.—^Albertville Nat. Bank v. Mar¬ 
shall County, C.C.A.Ala., 71 F.2d 
848. 

Appointment of deputies by state of¬ 
ficer 

Federal court could grant no relief 
for unlawful appointment of deputy 
sheriffs by state officer. 

U.S.—International Union of Mine. 
Mill and Smelter Workers v. Ten¬ 
nessee Copper Co., D.C.Tenn., 31 
F.Supp. 1015. 

Constmetion and maintenance of 
state highways and bridges 

Generally federal court cannot dis¬ 
charge duties or assume discretion 
relating to construction and mainte¬ 
nance of state highways and bridges. 
U.S.—Trickett v. Kaw Valley Drain¬ 
age Dist, of Wyandotte County, 
Kan., C.C.A.Kan., 25 F.2d 861, cer¬ 
tiorari denied Trickett v. Kaw Val¬ 
ley Drainage Dist., 49 S.Ct, 26. 278 
U.S. 624, 78 L.Ed. 644. 
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by Constitution or statute.15 Due regard to the 
rightful independence of state governments, which 
should actuate federal courts, requires that they 
scrupulously confine their own jurisdiction to the 
precise limits which the statute has defined.^® The 
federal courts are disinclined to rule on matters 
peculiarly and primarily of state concern.^^-S 

However, a federal court must assert and vindi- 
cate the supremacy of the Federal Constitution over 
state laws to protect the rights of individuals men¬ 
aced by personal aggression masked under ofiicial 
power and the provision of the Federal Constitu¬ 
tion stating the extent of the federal judicial power 
gives Congress power to provide for displacement 
of the jurisdiction of a state court over controver¬ 
sies between citizens of dififerent states.^8 As ap¬ 
pears infra § 15, causes of action arising under 
state laws may be enforced in the federal courts 
where jurisdictional conditions are fulfilled, as 
where there is diversity of citizenship and the ju¬ 


risdictional amount in controversy is present; and it 
is observed that in the former statute, granting 
jurisdiction, the phrase ‘'suits of a civil nature*' was 
used in contradistinction to “crimes and offenses,” 
as to which the jurisdiction of district courts is 
restricted to offenses against the United States.^® 

Where the proceeding available under a state law 
is of a legislative or administrative character, even 
though it is maintainable in a state court on which 
administrative powers are conferred, normally it 
must be completed before resort to the federal courts 
can be had;^*o but where the state procedure open 
to one in plaintiff's situation is a conventional ju¬ 
dicial proceeding, and the state court does not pos¬ 
sess any of the discretionary or initiatory functions 
that are characteristic of administrative agencies, it 
is the rule that, barring only exceptional circum¬ 
stances or explicit statutory requirements, resort to 
a federal court may be had without first exhausting 
the judicial remedy in the state coiirt.21 A statute 


15. U.S.—McCormick & Co. v. 
Brown, D.C.W.Va.. 58 P.2d 994. 

16. U.S.—City of Indianapolis v. 
Chase Nat. Bank of City of New 
York. Ind., G2 S.Ct. 15, 314 U.S. 63. 
86 L.Ed. 48. rehearing denied 62 
S.Ct. 355, 3r)6, throe oases, 311 U. 
S. 714, 86 L K<i. 569—Shamrock Oil 
& Gas Corporation v. Sheets, Tex., 
61 S.Ct. 868, 313 U.S. 100, 85 L.Ed. 
1214. 

Weaver v. Marcus, D.C.Va., 73 F. 
Supp. 736, reversed on other 
grounds, C.C.A., 165 F.2d 862, 175 
A.L.R. 1305—Federal Sav. & Loan 
Ins. Corp. V. Third Nat. Bank in 
Nashville, D.C.Tenn., 60 F.Supp. 
110, reversed on other grounds, C. 
C.A., 153 F.2d 678, certiorari denied 
67 S.Ct. 49, 329 U.S. 718, 91 L.Ed. 
622, and 67 S.Ct. 50, 329 U.S. 718, 
91 L.Ed. 623—Good v. Hartford Ac¬ 
cident & Indemnity Co., D.C.S.C., 
39 F.Supp. 475. 

Semedy la state courts 

Federal courts should not inter¬ 
vene in a matter involving the re¬ 
lation of the powers of the federal 
government to those of the states, 
where an apparent, but untried, rem¬ 
edy may lie in courts of the state. 
U.S.—Remmey v. Smith, D.C.Pa., 102 
F.Supp. 708, appeal dismissed 72 S, 
Ct. 368, 342 U.S. 916, 96 L.Ed. 685. 
Vaooastltntioual lavasioa of state 
Jurlsdlctioa 

For a federal court to sustain fed¬ 
eral jurisdiction of a civil action be¬ 
tween private persons where matter 
in controversy does not arise under 
Constitution, laws, or treaties of 
United States, and diversity of citi¬ 
zenship does not exist, is an uncon- 
etitutional Invasion of Jurisdiction of 
state courts. 

U.S.—Smith V. Sperling, D.C.Cal., 117 


F.Supp. 781, afllrmed in part and 
reversed in part on other grounds, 
C.A., 237 P.2d 317, reversed on oth¬ 
er grounds 77 S Ct. 1112, 354 U.S. 
91. 1 L.Ed.2d 1205. 

Bonadarlas of muaicipal corporations 

A federal court has no control over 
and no power to change any bound¬ 
aries of municipal corporations fixed 
by duly convened and elected legisla¬ 
tive body acting for the state of 
Alabama. 

U.S.—Gomlllion v. Llghtfoot, D.C. 

Ala., 167 F.Supp. 405. 

16.6 U.S.—Struthers v. Robertson 
Lumber Co., D.C.Mlnn., 173 F.Supp. 
204—Magraw v. Donovan, D.C. 
Minn., 163 F.Supp. 184. 

17. U.S.—Constantin v. Smith, D.C. 
Tex., 57 F.2d 227, appeal dismissed 
Sterling v. Constantin, 63 S.Ct. 190, 
287 U.S. 378, 77 L.Ed. 375. 

j 18. U.S.—^Armour Fertilizer Works 
I V. Sanders, C.C.A.Tex., 63 F.2d 902, 
afllrmed Sanders v. Armour Fertil¬ 
izer Works, 64 S.Ct. 677, 292 U.S. 
190. 78 L.Ed. 1206, 91 A.L.R. 950, re¬ 
hearing denied 54 S.Ct. 855, 292 U.S. 
612, 78 L.Ed. 1472. 

Mass.—Columbian Nat. Life Ins. Co. 
V. Cross, 9 N.E.2d 402, 298 Mass. 
47. 

19. U.S.—^Milwaukee County v. M. E. 
White Co., Ill., 66 S.Ct. 229, 296 
U.S. 268, 80 L.Ed. 220, conformed 
to, C.C.A., 81 P.2d 763. 

20. U.S.—Lane v. Wilson, Okl., 69 S. 
Ct. 872, 307 U.S. 268, 83 L.Ed. 1281. 

Baron v. O’Sullivan, C.A.N.J., 268 
F.2d 330—Peay v. Cox, C.A.Miss., 
190 F.2d 123, certiorari denied 72 
S.Ct. 230, 342 U.S. 896, 96 L.Ed. 
671. 

Chemical Lime Co. v. West Penn 
Power Co., D.C.Pa., 24 F.Supp. 217, 
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Supervision of administration 

A state board is not subject to 
general supervisory jurisdiction of 
federal court as to future adminis¬ 
tration. 

U.S.—Rittenoure v. Charlotte Coun¬ 
ty, C.C.A.Fla., 109 F.2d 476, cer¬ 
tiorari denied Mej edith v. Cone, 60 
S.Ct. 714, 309 U.S. 677, 84 L.Ed. 
1021, rehearing dt-niod 60 S.Ct. 886, 
309 U.S. 699, 84 L.Ed. 1037. 

Whore Jurisdiotion of state com. 
mission is nnassailable, federal court 
has no power, it is held, to review 
or Interfere with its orders. 

U.S.—Delno v. Market St. Ry. Co., D. 

C. Cal., 38 F.Supp. 341. 

21. U.S.—Lane v. Wilson, Okl., 69 S. 
Ct. 872, 307 U.S. 2G8, 83 L.Ed. 1281. 

Baron v. O’Sullivan, C.A.N.J., 258 
P.2d 336—McDonald v. Key, C.A. 
Okl., 224 F.2d 60S, certiorari denied 
76 S.Ct. 153, 360 U.S. 895, 100 L.Ed. 
787—Hall v. Nagel. C.C.A.La.. 164 
P.2d 931—Chicago & N. W. Ry. Co. 
v. Bauman, C.C.A.Neb., 69 F.2d 171, 
certiorari denied Bauman v. Chi¬ 
cago & N. W. Ry. Co., 64 S.Ct. 641, 
292 U.S. 632, 78 L.Ed. 1485—Asso¬ 
ciated Industrial Ins. Co. v. Ellis. 

D. C.Tex., 16 F.2d 464, affirmed El¬ 
lis v. Associated Industrial Ins. 
Co., C.C.A., 24 P.2d 809, certiorari 
denied 49 S.Ct. 92, 278 U.S. 649, 73 
L.Ed. 661. 

Ann Arbor R. Co. v. Michigan 
Public Service Commission, D.C. 
Mich., 91 F.Supp. 668. 

Helena Water Co. v. City of Hel¬ 
ena, D.C.Ark., 277 F. 66. 

Mich.—Chicago & N. W. Ry. Co. v. 
Michigan Public Service Commis¬ 
sion, 45 N.W.2d 620, 329 Mich. 432. 
If ravlow of order of state board 
is Jtidiolal in character, federal courts 
may have Jurisdiction. 
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authorizing the attorney general to bring an action 
in the federal courts to prevent the deprivation of 
voting rights because of race or color is not invalid 
although it directs the exercise of jurisdiction with¬ 
out regard to whether the party aggrieved shall have 
exhausted administrative or other remedies pro¬ 
vided by law.2i-B 

It is no ground for affording a remedy in a fed¬ 
eral court that there is no remedy in other courts .22 
The fact that original jurisdiction is not vested in 
the fcfleral courts in all cases where rights and ben¬ 
efits are claimed under the Constitution of the Unit¬ 
ed States does not deprive a citizen of his rights, 
for th(' state courts are open to him,23 and, as shown 
infra § 246 ct seq, the decision of the state court 
may be reviewed by the federal supreme court. 

§ 5. Constitutional and Statutory Provisions 

Jurisdictional statutes are to be interpreted in the 
light of the whole history of the growth and limitation 
of federal court Jurisdiction. 

Constitutional provisions, and the power of Con¬ 
gress thereunder, are necessarily involved, and 
therefore arc considered in prior sections, such as 
§ 1, stating the extent of the judicial power of the 
United States; § 2, dealing with the courts in which 
such power is vested; and §§ 4(l)-4(5) wherein 
the source and general extent of the jurisdiction of 
federal courts are considered. 

Jurisdictional statutes are to be interpreted in 
the light of the whole history of the growth and 
limitation of federal court jurisdiction23.50 and of 


the axiom that jurisdiction must be based on a clear 
statutory mandate.23.66 a strict construction of 
statutes conferring jurisdiction on federal courts 
and prescribing jurisdictional requirements is called 
for24 by the policy of the statutes26 and due regard 
for the rightful independence of state govern¬ 
ments ;26 and, accordingly, all doubts as to jurisdic¬ 
tion must be resolved against it.27 A grant of juris¬ 
diction must appear by clear and unambiguous pro¬ 
vision.27.5 xhe phrase “citizens of different states” 
which appears in both the constitutional provision as 
to judicial power and in many statutes need not 
necessarily be construed the same in both situations; 
constitutional language may properly be given a 
wider interpretation than statutory language.27.lO 

In passing on the legality of the method of exer¬ 
cising jurisdiction plainly conferred, the statutes 
should be liberally construed in support of every 
action of the judge looking to the prevention of 
delay and the promotion of justice.28 Congress will 
not be considered to have conferred on the court of 
claims powers not strictly judicial by a statute 
providing also for an appeal to the Supreme Court.23 

A statute fixing venue cannot be nullified by im¬ 
plication, but only by express statutory provision re¬ 
quiring suit to be brought otherwise than as pro¬ 
vided by the prior statute.^® If all the parties have 
appeared generally and none of them has contested 
venue, a statute providing that, when one or more of 
several defendants are neither inhabitants of, nor 
found within, the district wherein suit is brought 
and do not voluntarily appear, the court may enter- 


U.S.—Great Northern Ry. Co. v. Na- 
g-le, D.C.Mont., 16 F.Supp. 632. 

21.5 U.S.—U. S. V. Raines, D.C.Ga., 

172 F.Supp. 652. 

22. U.S.—Lozano V. Wehmer, C.C. 
Wis., 22 F. 755. 

23. U.S.—Harrison v. Hadley, C.C. 
Ark., 11 F.Cas.No.6,137, 2 Dill 229. 

23.50 U.S.—Carroll v. U. S., App.D. 
C., 77 S.Ct. 1332, 354 U.S. 394, 1 
L.Bd.2d 1442. 

Principe v. Ault, D.C.OhIo, 62 F. 
Supp. 279. 

23.56 U.S.—Carroll v. U. S., App.D. 
C., 77 S.Ct. 1332, 354 U.S. 394, 1 L. 
Ed.2d 1412. 

24. U.S.—-Aetna Ins. Co. v. Chicagro, 

R. I. & P. R. Co., C.A.Kan., 229 F. 
2d 684—Tsang v. Kan., C.A.Cal., 

173 F.2d 204, certiorari denied 69 

S. Ct. 1616, 337 U.S. 939, 93 L.Ed. 
1744—^Kresberg v. International 
Paper Co., C.C.A.N.Y., 149 F.2d 911, 
certiorari denied 66 S.Ct. 146, 326 
U.S. 764, 90 L.Ed. 460. 

Downing v. Howard, D.C.Del., 68 
F.Supp. 6, affirmed, C.C.A., 162 F.2d 


654, certiorari denied 68 S.Ct. 165, 
332 U.S. 818, 92 L.Ed. 395—Fed¬ 
eral Sav. & Loan Ins. Corp. v. Third 
Nat. Bank in Nashville, D.C.Tenn., 
60 F.Supp. 110, reversed on other 
grounds. C.C.A., 153 F.2d 678, cer¬ 
tiorari denied 67 S.Ct. 49, 329 U.S. 
718, 91 L.Ed. 622. and 67 S.Ct. 60, 
329 U.S. 718, 91 L.Ed. 623—U. S. v. 
Forness, D.C.N.Y., 37 F.Supp. 337. 

Narrow constmetioa 

Jurisdictional statutes are con¬ 
strued narrowly. 

U.S.—Mozingo v. Consolidated Const. 
Co., D.C.Va., 171 F.Supp. 396. 

25. U.S.—Central Mexico Light & 
Power Co. v. Munch, C.C.A.N.Y., 
116 F.2d 85. 

Policy to contract Jnrladiotioii, 

U.S.—Gerling v. Baltimore & O. R. 
Co., W.Va., 14 S.Ct. 633, 161 U.S. 
673, 38 L.Ed. 311. 

25 C.J. P 691 note 54. 

26. U.S.—Central Mexico Light & 
Power Co. v. Munch, C.C.A.N.Y., 116 
F.2d 86. 


27. U.S.—Aetna Ins. Co. v. Chicago, 
R. I. & P. R. Co., C.A.Kan.. 229 F.2d 
584. 

Humphrey v. U. S. Fidelity & 
Guaranty Co., D.C.Or., 38 F.Supp. 
224. 

25 C.J. p 691 note 55. 

Presumption against jurisdiction sec 
Federal Civil Procedure $ 449. 
Policy generally is to disclaim Ju- 
ri.sdiction in doubtful cases. 

U.S.—The Emma Giles, D.C.Md., 16 P. 
Supp. 602. 

27.5 U.S.—Sweet v. B. F. Goodrich 
Co., D.C.Ohio, 68 F.Supp. 782. 

27.10 U.S.—Haynes v. Felder, CJL 
Tex., 239 F.2d 868. 

28. U.S.—In re American Home Fur¬ 
nishers* Corporation, C.C.A.Va., 296 
P. 605, certiorari dismissed 46 S.Ct. 
122. 266 U.S. 640, 69 L.Ed. 483. 

29. U.S.—^Western Cherokee Indians 
V. U. S., 27 Ct.Cl. 1, modified on 
other grounds 13 S.Ct. 650, 148 U.S. 
427, 37 L.Ed. 609. 

30. U.S.—Ettenberg v. Blair, D.C.N. 
i Y., 36 P.2d 989. 
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tain jurisdiction and proceed to trial and adjudi¬ 
cation of the suit between the parties properly be¬ 
fore it has no bearing on jurisdiction of the suit.^i 
A statute permitting substituted service of process 
does not enlarge or extend the jurisdiction of the 
court.31-5 

The original jurisdiction of a district court, as 
conferred by 28 U.S.C.A. § 1331 et seq, is not limit¬ 
ed by Railroad Labor Act § 3 (p), 45 U.S.C.A. § 153 
(p), providing for creation of the National Railroad 
Adjustment Board.32 The National Labor Rela¬ 
tions Act § 1 et seq, 29 U.S.C.A. § 151 et seq, is 
not an amendment to the Norris-La Guardia Act, 29 
U.S.C.A. § 101 et seq, providing protection against 
judicial interference with peaceful persuasion by 
labor unions.33 

Applicability to pending actions. The repeal of 


36 c. J. s. 

a statute conferring jurisdiction lakes away the 
jurisdiction.33.5 a statute withdrawing, restricting, 
or prohibiting jurisdiction applies to cases com¬ 
menced before, and pending at, the time of its pas¬ 
sage,unless the statute withdrawing or restrict¬ 
ing jurisdiction excepts pending cascs^^ or contains 
some other applicable exception under which juris¬ 
diction is retained.36 However, an act extending 
venue does not apply to pending cases where its 
language clearly indicates that it refers only to ac¬ 
tions commenced after its passage.^ 

§ 6. Character of Jurisdiction 

Although federal courts are courts of limited Juris- 
diction, within their limitations, they are courts of gen¬ 
eral, rather than inferior, jurisdiction. 

Courts of the United States are of limited juris¬ 
dictions* in the sense that they possess only such 


31. U.S.—American Pomon Co. v. 
United Dyewood Corporation, D.C. 
N.Y„ 1 F.RD. 171. 

31.5 U.S.—A. E. Borden Co. v. 
Wurm, D.C.Me., 174 F.Supp. 606. 

32. U.S.—Nord v. Griffin. C.CA.Ill., 
86 F.2d 481, certiorari denied 57 S. 
Ct. 612, 300 U.S. 673, 81 L.Ed. 870. 

33. U.S.—Montgomery Ward Em¬ 
ployees' Ass’n v. Retail Clerks In¬ 
ternational Protective Ass’n, Local 
No. 47, D.C.Cal., 38 F.Supp. 321. 

33.5 U.S.—Bruner v. U. S., Ga., 72 S. 
Ct. 581, 343 U.S. 112, 96 L.Ed. 786. 

Zadians 

Where statute which conferred ju¬ 
risdiction on federal district court of 
action under the Menominee Indian 
Enrollment Act to have plaintiff ad¬ 
judged a Menominee Indian of one- 
fourth blood and to have him en¬ 
rolled as a member of the Menomi¬ 
nee Indian Tribe, had been repealed, 
the repeal of the statute took away 
the jurisdiction of the court. 

U.S.—Jeffers v. U. S., D.C.Wis., 133 F. 
Supp. 426. 

34. U.S.—^De La Rama S. S. Co. v. 
U. S., N.Y., 73 S.Ct. 381, 344 U.S. 
386, 97 L.Ed. 422—Bruner v. U. S., 
Ga., 72 S.Ct. 681, 343 U.S. 112, 96 
L.Ed. 786—Kline v. Burke Const. 
Co., Ark., 43 S.Ct. 79, 260 U.S, 226, 
67 L.Ed. 226, 24 A.L.R. 1077—In 
re Hall, 17 S.Ct. 723, 167 U.S. 38, 42 
L.Ed. 69—Assessors v. Osbornes, 
N.Y., 9 Wall. 667, 19 L.Ed. 748— 
Merchants Ins. Co. v. Ritchie, 
Mass., 5 Wall. 541, 18 L.Ed. 540. 

Levering & Garrigues Co. v. Mor- 
rln, C.C.A.N.Y., 71 F.2d 284, cer¬ 
tiorari denied 65 S.Ct. 110, 293 U.S. 
695, 79 L.Ed. 688. 

Bumpus V. Remington Arms Co., 
D.C.Mo., 74 F.Supp. 788, rehearing 
denied 77 F.Supp. 94, affirmed, C. 
A., 183 F.2d 607—Seesc v. Bethle¬ 
hem Steel Co., D.C.Md., 74 F.Supp. i 


I 412, affirmed. C.C.A., 168 P.2d 5S — 
Sadler v. W. S. Dickey Clay Mfg. 
Co., D.C.Mo., 73 F.Supp. 690—Ed¬ 
win Cigar Co. v. Higgin.s, D.C.N.Y., 
17 F.Supp. 988—Sheridan Flouring 
Mills V. Cassidy, D.C.Wyo.. 17 F. 
Supp. 698—Louisville Provi.sion Co. 
V. Glenn. D.C.Ky., 12 P Supp. 545. 
D.C.—Van Horne v. Hines, 122 F.2d 
207, 74 App.D.C. 214, certiorari de¬ 
nied 62 ,S.Ct. 360, 314 U.S. 689, 
86 L Ed. 652, rehearing denied 62 
S.Ct. 478, 314 U.S. 717, 86 L.Ed. 
670. 

Even implied repeal of statute con¬ 
ferring authority on a court leaves 
the court powerless to decide pend¬ 
ing cases. 

U.S.—Cook V. U. S., C.C.A.Ala., 115 F. 
2d 463. 

Application of text rule to district 
courts see infra § 308. 

35. U.S.—Bruner v. U. S.. Ga., 72 
S.Ct. 581, 343 U.S. 112, 96 L.Ed. 
786. 

Sadler v. W. S. Dickey Clay Mfg. 
Co., D.C.Mo., 73 F.Supp. 690—Sov¬ 
ereign Camp, W. O. W., v. Casados, 
D.C.N.M., 21 F'.Supp. 989, affirmed 
69 S.Ct. 79. 305 U.S. 558, 83 L.Ed. 
352, rehearing denied 59 S.Ct. 143, 
305 U.S. 671, 83 L.Ed. 435—Laclede 
Gas Light Co. v. Public Service 
Commission of State of Missouri, 
D.C.Mo., 8 F.Supp. 806—Georgia 
Continental Telephone Co. v. 
Georgia Public Service Commis¬ 
sion, D.C.Ga., 8 F.Supp. 434. 

36. U.S.—Georgia Continental Tele¬ 
phone Co. v. Georgia Public Serv¬ 
ice Commission, supra. 

37. U.S.—Newell v. Baltimore & O. 
R. Co., C.C.Pa., 181 F. 698. 

38. U.S.—Chicot County Drainage 
Dist. V. Baxter State Bank, Ark., 
60 S.Ct. 317, 308 U.S. 371, 84 L.Ed. 
329, rehearing denied 60 S.Ct. 681, 
309 U.S. 696, 84 L.Ed. 1035. 
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Jackson v. Kuhn, C.A.Ark., 254 
F.2d 555—Klein v. Lee, C.A.Ill., 
254 F.2d 188—Martinez v. South¬ 
ern Ute Tribe of Southern Ute Re\M- 
ervation. C.A.Colo.. 249 F.2d 915. 
certiorari denied 78 S.Ct. 998, 356 
U.S. 960, 2 L.Ed.2d 1067, rehearing 
denied 78 S Ct. 1374, 357 U.S. 924, 2 
LEd.2d 1376—Kaufman v. Liberty 
Mut. Ins. Co., C.A.I»a., 216 F.2d 918 
—Smith v. Sperling, C.A.Cal., 237 
F.2d 317, rever.sed on other grounds 
77 S.Ct. 1112, 354 U.S. 91, 1 L.Ed.2d 
1205—.Swanson v. U. S., C.A.Alas¬ 
ka, 221 F 2d 795—Birmingham Po.st 
Co. v. Brown, C.A.Ala., 217 F.2d 
127—I. C. C. V. Blue Diamond 
I'roducts Co, C.A.Iowa, 192 P.2d 43 
—Lyons v. Dehon, C.A.Fla., 188 F. 
2d 534—Soliroeder v. Freeland, C. 
A.Neb., ISS F.2d 517—Steckel v. 
Lurie, C.A.Ohio, 185 P.2d 921, cer¬ 
tiorari denied 71 S.Ct. 572, 340 U.S. 
953, 95 L.Ed. 687—Jordine v. Wal¬ 
ling, C.A.Pu., 186 F.2d 662—Tru.st 
Co. of (’hieago v. Pennsylvania R. 
Co., C.A.Ill., 183 F.2d 640—U. S. v. 
Dros.sner, C.A.N.J., 179 P.2d 609— 

U. S. V. Rice, C.A.Pa., 176 F.2d 373 
—Fisch V. General Motors Corp., 
C.A.Mich., 169 P.2d 266, certiorari 
denied 69 S.Ct. 405, 335 U.S. 902, 93 
L.Ed. 436, and Bateman v. Ford Mo¬ 
tor Co, 69 S.Ct. 405, 336 U.S. 902, 
93 L.Ed. 436—Badger v. Reich 
Bros. Const. Co., C.C.A.La., 161 P. 
2d 289, affirmed 68 S.Ct. 687, 333 U. 
S. 163, 92 L.Ed. 614, rehearing de¬ 
nied 68 S.Ct. 900, 333 U.S. 878, 92 
L.Ed. 1163—Jordan v. Marks, C.C. 
A.La., 147 F.2d 800—Rambo v. U. 
S.. C.C.A.Ga., 145 P.2d 670, certio¬ 
rari denied 65 S.Ct. 686, 324 U.S. 
848, 89 L.Ed. 1408—Le Mieux Bros. 

V. Tremont Lumber Co., C.C.A.La., 
140 P.2d 387—Lehr v. U. S., C.C.A. 
Tex., 139 P.2d 919—U. S. v. John¬ 
son. C.C.A.Ill., 123 P.2d 111—Mc- 
Quillon V. National Cash Register 
Co., C.C.A.Md.. 112 F.2d 877. certio- 
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powers as are either expressly or by necessary im- | plication conferred on them but within their limi- 


rari denied 61 S.Ct. 140, 311 U.S. 
69C, 85 L.Ed. 460, rehearing: denied 
61 set. 316, 311 U.S. 729, 85 L.Ed. 
474—U. S. V. Green, C.C.A.Mont., 
107 F.2d 19—Town of Lantana v. 
Hopf)er, C.C.A.Fla., 102 P.2d 118— 
Credit Bureau of San Diogro v. Pet- 
rasifh, C.C.A.Cal., 97 F.2d 65—Con- 
cor<f V. Casualty & Surety Co. v. U. 
S., (\C.A.N.Y., 69 F.2d 78, 91 A.L. 
n. 8S5. 

Roseberry v. Fredell, D C.Ky., 174 
F.Supp. 937—Florida I..ime & Avo¬ 
cado Growers, Inc. v. Jacob.sen, D. 
C.Cal., 169 F.Supp. 774—Nichols v. 
McGee, D.C.Cal., 169 F.Supp. 721 
—Continental Carriers, Inc. v. 
Goodpasture, D.C.Ga., 169 F.Supp. 
602—^Aaron v. Cooper, D.C.Ark., 169 
F.Supp. 326—Scurlock v. American 
Pro.sident Lines, Limited, D.C.Cal., 
162 F.Supp. 78—Trauss v. City of 
Philadelphia, D.C.Pa., 159 F.Supp. 
672—Maher v. Maher, D.C.Ky., 154 
F.Supp. 804—Mellcck v. Oliver J. 
Olson & Co., D.C.Cal., 149 F.Supp. 
481—In re Green River Drainage 
Area, D.C.Utah, 147 F.Supp. 127— 
Barnes v. Atlanta Transit System, 
Inc., D.C.Ga., 144 F.Supp. 156— 
Application of Meek, D.C.Cal., 138 
F.Supp. 327—^Davls v. City of Little j 
Rock, Ark., D.C.Ark., 136 F.Supp. | 
726—Hickman v. U. S., D.C.La., 135 j 
F.Supp. 919, reargument denied 140 
F.Supp. 769 — ^U. S. V. Parkinson, D. ' 
C.Cal., 136 F.Supp. 208—Christner 
V. Poudre Val. Co-op. Aas’n, D.C. 
Colo., 134 F.Supp. 115—Meek v. City 
of Sacramento, D.C.Cal., 132 F. 
Supp. 646—Collins v. Public Serv¬ 
ice Commi.ssion of State of Mis¬ 
souri, D.C.Mo., 129 F.Supp. 722— 
Wilson V. Wilson, D.C.Mass., 128 
F.Supp. 88—South Carolina State 
Ports Authority v. Seaboard Air 
Line R. Co., D.C.S.C., 124 F.Supp. 
633—Bartron v. Delaware River 
Joint Toll Bridge Commission, D. 
C.N.J., 120 F.Supp. 337, affirmed, 
C.A., 216 F.2d 717, certiorari de¬ 
nied 76 S.Ct. 364, 348 U.S. 943, 99 
L.Ed. 738, rehearing denied 75 S. 
Ct. 630, 318 U.S. 977, 99 L.Ed. 761 
—Walkinshaw v. State of Penn¬ 
sylvania, D.C.Pa., 119 F.Supp. 722 

_Silverton v. Rich, D.C.Cal., 119 

F.Supp. 434—Chicago, R. I. & P* 
R. Co. V. Kay, D.C.Iowa, 107 F. 
Supp. 895, affirmed in part, and re¬ 
versed in part on other grounds, C. 
A.. Chicago, R. I. & P. R. Co. v. 
Stude, C.A., 204 F.2d 116, rehear¬ 
ing denied 204 F.2d 964, affirmed 
74 S.Ct. 290, 346 U.S. 574, 98 L.Ed. 
317, rehearing denied 74 S.Ct. 612, 
347 U.S. 924. 98 L.Ed. 1078—Rice 
V. Sioux City Memorial Park Ceme¬ 
tery, D.C.Iowa, 102 F.Supp. 658— 
McGuire v. Amrein, D.C.Md., 101 F. 
Supp. 414—Luff V. U. S., Ct.Cl., 100 
F.Supp. 925—Security-First Nat. 
Bank of Los Angeles v. Republic 


Pictures Corp., D.C.Cal., 97 F.Supp. 
360—^Arenas v. U. S., D.C.Cal., 96 
F.Supp. 962—Cooper v. Hutchinson, 
D.C.N.J., 88 F.Supp. 774, vacated 
on other grounds, C.A., 184 F.2d 119 
—Burns v. Bishop, D.C.Ark., 88 F. 
Supp. 1—Salvant v. Louisville & N. 

R. Co.. D.C.Ky., 83 F.Supp. 391— 
Mills V. United Ass’n of Journey¬ 
men and Apprentices of Plumbing 
and Pipe Fitting Industry of U. 

S. and Canada. D.C.Mo., 83 F.Supp. 
240—Wier v. Texas Co., D.C.La., 
79 F.Supp. 299, affirmed, C.A., 180 
F.2d 465—^Weaver v. Marcus. D.C. 
Va., 73 F.Supp. 736, reversed on 
other ground.s, C.C.A., 166 F.2d 862, 
175 A.L.R. 1305—^Johnson v. Dye, 
D.C.Pa., 71 F.Supp. 262, reversed 
on other grounds, C.A., 176 F.2d 
250, reversed 70 S.Ct. 146, 338 U.S. 
864, 94 L.Ed. 630, rehearing denied 
70 S.Ct. 238, 338 U.S. 896, 94 L.Ed. 
551—Austrian v. Williams, D.CN. 
Y., 67 F.Supp. 223, reversed on oth¬ 
er grounds, C.C.A., 159 F.2d 67, af¬ 
firmed 67 S.Ct. 1443, 331 U.S. 642, 91 
L.Ed. 1718—^Federal Sav. & Loan 
In.s. Corp. V. Third Nat. Bank in 
Nashville, D.C.Tenn., 60 F.Supp. 
110, reversed on other grounds, C. 

C. A., 153 F.2d 678, certiorari de¬ 
nied 67 S.Ct. 49, 329 U.S. 718, 91 L. 
Ed. 622, and 67 S.Ct. 60, 329 U.S. 
718, 91 L.Ed. 623—Borne v. Jones, 

D. C.La., 59 F.Supp. 170, affirmed, 

C. C.A., 147 P.2d 1008—U. S. v. Cen¬ 
tral Packing Corp., D.C.N.Y., 51 F. 
Supp. 813—^Rozelle v. Quinn, D.C. 
Cal., 47 F.Supp. 740—U. S. v. Mc¬ 
Kay, D.C.Mich., 45 F.Supp. 1007— 
Applegate v. Applegate, D.C.Va., 39 
F.Supp. 887—^I’eterson v. Demmer, 

D. C.Tex., 34 F.Supp. 697—^Equality 
Cleaners & Laundry v. Florida Dry 
Cleaning & I^aundry Board, D.C. 
Fla., 26 F.Supp. 705—The Emma 
Giles, D.C.Md., 1.5 P\Supp. 602. 

McNally v. J.ackson, D.C.T<a., 7 F. 
2d 373—Mcl.iaughlin v. Western 
Union Telegraph Co., D.C.La., 7 F. 
2d 177—Rosenberg v. Shuler, D.C. 
Okl.. 289 F. 820—O’Neil v. Co-oper¬ 
ative League of America, D.C.Pa., 
278 P. 737—^Farmers’ & Merchants’ 
Bank of Monroe, N. C., v. Federal 
Reserve Bank of Richmond, Va., D, 
C.N.C., 274 F. 235. 

Fra.ser v. Astra S. S. Corp., D.C. 
N.Y., 18 F.R.D. 240. 

25 C.J. p 691 note 56. 

Qualified Jurisdiction 
U.S.—Hellawell v. Grafeld, D.C.N.Y., 
22 F.Supp. 765. 

Special Jurisdiction 

U.S.—Smith V. Sperling, 237 F.2d 
317, reversed on other grounds 77 
S.Ct. 1112, 854 U.S. 91, 1 L.Ed.2d 
1206—Molnar v. National Broad¬ 
casting Co., C.A.Cal., 231 F.2d 684. 

Perez-Perez v. Westmoreland, D. 
C.Cal., 122 F.Supp. 386—Toledo v. 
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Pueblo De Jemez, D.C.N.M., 119 F. 
Supp. 429. 

Jurisdiction of defendant is spe¬ 
cial. 

U.S.—Creager v. P. F. Collier & Son 
Co., D.C.Tex., 36 F.2d 781. 
Jnrisdiotion confined wltliin strict 
limits 

U.S.—Eighth Regional War Labor 
Board v. Humble Oil & Refining 
Co., C.C.A.Tex., 145 F.2d 462, cer¬ 
tiorari denied 66 S.Ct. 1677, 325 
U.S. 883, 89 L.Ed. 1998. 
Technicalities and legal xnanenvera 
Federal court is a court of limited 
Jurisdiction and that Jurisdiction 
should not be enlarged through tech¬ 
nicalities and legal maneuvers par¬ 
ticularly where federal as well as 
state’s statutes have afforded anoth¬ 
er remedy for litigants. 

U.S.—Robertson v. Limestone Mfg. 
Co., D.C.S.C., 20 F.R.D. 365. 

39. U.S.—Jackson v. Kuhn, C.A.Ark., 
254 F.2d 655—Klein v. Lee, C.A.Ill.. 
264 P.2d 188—Kaufman v. Liberty 
Mut. Ins. Co., C.A.Pa., 245 F.2d 918 
—I. C. C. V. Blue Diamond Prod¬ 
ucts Co., C.A.Iowa, 192 P.2d 43— 
Lyons v. Dehon, C.A.Fla., 188 F.2d 
634—Steckel v. Lurie, C.A.Ohio, 185 
P.2d 921, certiorari denied 71 S.Ct. 
672, 340 U.S. 953, 96 L.Ed. 687— 
Jordlne v. Walling, C.A.Pa., 185 F. 
2d 662—Trust Co. of Chicago v. 
Pennsylvania R. Co., C.A.Ill., 183 
P.2d 640. 

Florida Lime & Avocado Grow¬ 
ers, Inc. V. Jacobsen, D.C.Cal., 169 
F.Supp. 774—Maher v. Maher, D.C. 
Ky., 154 F.Supp. 804—Application 
of Meek, D.C.Cal., 138 F.Supp. 327 
—^Meek v. City of Sacramento, D.C. 
Cal., 132 F.Supp. 546—Toledo v. 
Pueblo De Jemez, D.C.N.M, 119 F. 
Supp. 429—Burns v. Bishop, D.C. 
Ark., 88 F.Supp. 1—Borne v. Jones, 
D.C.La., 69 F.Supp. 170, affirmed, 
C.C.A., 147 F.2d 1008—U. S. v. Cen¬ 
tral Packing Corp., D.C.N.Y., 51 F. 
Supp. 813—U. S. V. McKay, D.C. 
Mich., 45 F.Supp. 1007. 

In re Hollins. N.Y., 229 F. 349, 
143 C.C.A. 469, certiorari denied 30 
S.Ct. 448, 241 U.S. 661, 60 L.Ed. 
1226. 

! 25 C J. p 691 note 68—29 C.J. p 124 
note 72. 

Express provisions of statute 

U.S.—United Furniture Workers of 
America (AFL-CIO) v. Little Rock 
Furniture Mfg. Co., D.C.Ark., 148 
F.Supp. 129. 

Specific oonstitntional anfi statutory 
authority 

Federal Jurisdiction can rest only 
on specific constitutional and statu¬ 
tory authority. 

U.S. —People of State of California ex 
rel. McColgan v. Bruce, C.C.A.Cal. 
& Nev., 129 F.2d 421, 147 A.L.R. 
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tations as to subject matter they are regarded as 
courts of general,^® rather than inferior,^! jurisdic¬ 
tion. 

§ 7(1). State Laws Affecting Jurisdiction 

state law cannot enlarge, limit, or otherwise affect 
the Jurisdiction conferred on the federal courts by the 
Constitution and laws of the United States; but where 
federal Jurisdiction is invoked on the basis of diversity 


of citizenship, a suit to which the state has closed its 
courts may not be maintained In the federal court sitting 
in that state. 

State law, whether legislative or judicial cannot 
confer jurisdiction on the federal courts or enlarge, 
limit, or otherwise affect the jurisdiction conferred 
on them by the Constitution and laws of the United 
States,as, for example, with reference to their 


782, certiorari denied 63 S.Ct. 167, 
317 U.S. 678, 87 L.Ed. 544, rehear- 
inar denied 63 S.Ct. 255, 317 U.S. 
710, 87 Iw.Ed. 566. 

Zxtsnsion of Jurisdiction 

Methods used by the common law 
to extend jurisdiction of particular 
courts cannot be tolerated under the 
Federal Constitution. 

U.S.—^Molnar v. National Broadcast¬ 
ing Co., C.A.Cal., 231 F.2d 684. 

40. U.S.—Burlinpham v. U. S.. C.C. 
A.Mlnn., 34 F.2a 881. 

26 C.J. P 691 note 59. 

41. U.S.—McCormick v. Sulllvant, 
Ohio, 23 U.S. 192, 10 Wheat. 192, 6 
LuEd. 300. 

42. U.S.—^Penn General Casualty Co. 
V. Commonwealth of Pennsylvania 
ex rel. Schnader, Pa., 65 S.Ct. 386, 
294 U.S. 189, 79 L.Ed. 850. 

Lowry v. International Broth, of 
Boilermakers. Iron Shipbuilders 
and Helpers of America, C.A.Miss., 
269 F.2d 668—Grady County, Ga. v. 
Dickerson, C.A.Ga., 257 F.2d 369— 
Holt V. King, C.A.Kan., 250 F.2d 671 
—In re Borough of Fort Lee, C.A. 
N.J., 230 F.2d 200—Lone Star Pack¬ 
age Car Co. V. Baltimore & O. R. 
Co., C.A.Tex., 212 F.2d 147—David¬ 
son V. Gardner, C.A.Ill., 172 F.2d 
188—Griffith v. Bank of New York, 
C.C.A.N.T., 147 F.2d 899, 160 A.L. 
R. 1340, certiorari denied C6 S.Ct. 
1414, 326 U.S. 874, 89 L.Ed. 1992— 
Blacker v. Thatcher, C.C.A.Mont., 
146 F.2d 255, 158 A.L.R. 1, certio¬ 
rari denied 65 S.Ct. 686, 324 U.S. 
848, 89 L.Ed. 1409—Sylvan Beach 
V. Koch, C.C.A.Mo„ 140 F.2d 852— 

U. S. V. Peoples Trust & Savings 
Co. of Fort Wayne, C.C.A.Ind., 97 F. 
2d 771—Sweat v. Atlantic Coast 
Line R. Co., C.C.A.Ga., 81 F.2d 492 
—Sutherland v. U. S., C.C.A.Neb., 
74 F.2d 89—Woods Bros. Const. Co. 

V. Yankton County, C.C.A.S.D., 54 F. 
2d 304, 81 A.L.R. 300—McGarry v. 
Lentz, C.C.A.Ohio, 13 F.2d 61, cer¬ 
tiorari denied 47 S.Ct. 108, 273 U.S. 
716, 71 L.Ed. 855—Chicago, M. & 
St. P. Ry. Co. V. Schendel, C.C.A. 
Minn., 292 F. 326. 

National Sur. Corp. v. Chamber- 
lain, D.C.Tex., 171 F.Supp. 691— 
Harris v. American Legion, D.C 
Ind., 162 F.Supp. 700—Chicago, R 
I. & P. R. Co. V. Ten (10) Parcels 
of Beal Estate Located in Madisor. 
County, Iowa, D.C.lowa, 159 F 
Supp. 140—'In re Green River 


Drainage Area, D.C.Utah, 147 F. 
Supp. 127—Eastern Motor Exp. v. 
Espenshade, D.C.Pa., 138 F.Supp. 
426—Kenny v. Alaska Airlines, D. 

C. Cal., 132 F.Supp. 838—Field v. U. 
S., D.C.Ill., 107 F.Supp. 401—Darby 
V. L. G. De Felice & Son, D.C.Pa., 
94 F.Supp. 635—O'Connor v. John¬ 
son. D.C.N.Y.. 74 F.Supp. 370—U. S. 
V. 12,800 Acres of Land in Hall 
County, Neb., D.C.Neb., 69 F.Supp. 
767—U. S. V. Soucy, D.C.Minn., 60 
F.Supp. 600—City of Hollis, Okl., ex 
rel. Kcarn v. Carrell, D.C.Okl., 42 F. 
Supp. 893—^Van Buren v. Connecti¬ 
cut General Life Ins. Co., D.C.Mass., 
42 F.Supp. 279—City of Clinton, 
Okl., ex rel. Schuetter, v. First 
Nat. Bank in Clinton, D.C.Okl., 39 
F.Supp. 909—Park v. Park, D.C.Ga., 
37 F.Supp. 185—^Wunderlich v. Na¬ 
tional Surety Corporation, D.C. 
Minn., 24 F.Supp. 640, reversed on 
other grounds, C.C.A., National 
Surety Corporation v. Wunderlich, 
111 F.2d 622. 

Orlando Candy Co. v. New Hamp¬ 
shire Fire Ins. Co. of Manchester, 

D. C.J^a., 51 F.2d 392—Ellison 

Ranching Co. v. Woodward, D.C. 
Nev., 34 F.2d 820—Deere v. State of 
New York, D.C.N.Y., 22 F.2d 851, 
affirmed, C.C.A., Deere v. St. Law¬ 
rence River I'owcr Co., 32 P.2d 650 
—Lappe v. Wilcox, D.C.N.Y., 14 P. 
2d 861—The Copperfleld, D.C.Ala., 
7 F.2d 499—McLaughlin v. West¬ 
ern Union Telegraph Co., D.C.La., 7 
F.2d 177—U. S. & Cuban Allied 
Works Engineering Corporation v. 
Lloyds, D.C.N.Y., 291 P. 889. 

Cal.—Sacramento Municipal Utility 
Dist. v. Pacific Gas & Electric Co., 
128 P.2d 629, 20 C.2d 684, certio¬ 
rari denied Pacific Gas & Electric 
Co. V. Sacramento Municipal Util¬ 
ity Dist., 63 S.Ct. 630, 318 U.S. 759, 
87 LEd. 1132. 

Fla.—Brooks v. Federal Land Bank 
of Columbia, 143 So. 749, 106 Fla. 
412. 

25 C.J. p 691 note 60. 

Power of state legislature to enlarge 
or limit admiralty Jurisdiction see 
Admiralty S 6. 

Frocedtiral statntss of a state may 
not limit Jurisdiction conferred on 
federal court by Constitution and 
laws of the United States. 

U.S.—Chicago, R. I. & P. R. Co. v. 
Ten (10) Parcels of Real Estate 
Located In Madison County, Iowa, 
D.C.Iowa, 159 F.Supp. 140. 
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Jurisdiction of federal court is not 
dspendent on state statute. 

U.S.—Prink Co. v. Erikson, C.C.A. 
Mass., 20 F.2d 707. 

Public policy of state, as estab¬ 
lished by statute, cannot deprive a 
federal court of jurisdiction because 
it sits therein. 

U.S.—Stephenson v. Grand Trunk 
Western R. Co., C C.A.Ill., 110 P.2d 
401, certiorari difc.tnls.sed 60 S.Ct. 
1107, two cases, 311 U.S. 720, 86 L, 
Ed. 469. 

Where United States or nonresident 
is plaintiff, a state may not, by stat¬ 
ute, deprive the federal courts of ju¬ 
risdiction. 

U.S.—U. S. V, Peoples Trust & Sav¬ 
ings Co. of Port Wayne, C.C.A.Ind., 
97 P.2d 771. 

Matters which cannot be affected by 
state legislation 

(1) State laws cannot alter essen¬ 
tial character or function of federal 
court. 

U.S.—Herron v. Southern Pac. Co., 
Arlz., 61 S.Ct. 383, 283 U.S. 91, 75 
L.Ed. 857, answers conformed to, 
C.C.A., 60 F.2d 1078. 

(2) Legiislature cannot enlarge or 
diminish rights of federal courts. 
Minn.—Crowley v. Goudy, 218 N.W. 

121, 173 Minn. 603. 

(3) State statute could not deprive 
United States customs court of right 
to permit customs broker to practice 
before it. 

U.S.—Brooks v. Mandel-Witte Co., C. 
C.A.N.Y., 64 P.2d 992, certiorari 
denied Mandel-WMtte Co. v. Brooks, 
62 S.Ct. 641, 280 U.S. 659, 76 L.Ed. 
1292. 

(4) No state has power to pre¬ 
scribe duties of judge and Jurors in 
United States courts. 

U.S.—P. W. Wool worth Co. v. Davis, 
C.C.A.Okl., 41 F.2d 342, certiorari 
denied 51 S.Ct. 33, 282 U.S. 859, 75 
L.Ed. 760. 

(5) State cannot by legislative act 
impose on federal courts duty of de¬ 
termining question of general law ac¬ 
cording to decisions of state courts. 
U.S.—National City Bank v. Nation¬ 
al Sec. Co., C.C.A.Tenn., 68 F.2d 7. 

(6) State legislatures have no au¬ 
thority to proscribe, regulate, or re¬ 
strict procedure in United States 
courts. 

U.S.—West V. Central Union Trust 
Co., C.C.A.Oa., 2 F.2d 686« 
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jurisdiction and powers in equity.^* Furthermore, 
a state cannot, by its legislation, deprive any citizen 
of his rights in the federal courts as conferred by 
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the Constitution of the United States and the acts of 
Congress,^^ nor can it prescribe the qualification of 
suitors in federal courts,^® nor, in respect of non- 


City of Clinton, Okl., ex rel. 
Schu otter, v. F'irst Nat. Bank in 
Clinton, D.C.Okl., 39 F.Supp. 909. 
Cal.—Allen v. Rainey, 41 P.2d 374, 4 

C. A.2d 658. 

(7) Venue of federal courts as es¬ 
tablished by a federal statute cannot 
be impaired or annulled by a state 
statute see infra § 16. 

(8) Also, the operation of state 
law relating to venue cannot Impair 
the Jurisdiction of the federal dis¬ 
trict courts. 

U.S.—Anderson v. Standard Accident 
Ins. Co., D.C.La., 36 F.Supp. 7. 

(9) Process of federal courts can¬ 
not, in ordinary instances, be regu¬ 
lated or curtailed by state statutes. 
U.S.—Haynes v. Fraternal Aid Un¬ 
ion, D.C.Kan., 84 F.2d 305. 

(10) State legislature cannot con¬ 
fer on federal courts authority to 
serve their process beyond the limits 
which Congress has prescribed. 

U.S.—J. E. Petty & Co. v. Dock Con¬ 
tractor Co., D.C.Pa., 283 F. 338, af- 
ilrmcd, C.C.A., 283 F. 341. 

(11) State statute cannot provide 
any method of suing or serving sum¬ 
mons on United States. 

U.S.—Munro v. U. S., C.C.A.N.Y., 89 

F.2d 614, affirmed 68 S.Ct. 421, 303 
U.S. 36, 82 L.Ed. 633. 

Statutes held not to affect Jurisdic¬ 
tion 

U.S.—Penn General Casualty Co. v. 
Commonwealth of Pennsylvania ex 
rel. Schnader, Pa., 66 S.Ct. 386, 294 

U. S. 189, 79 L.Ed. 850. 

Doyle V. Lorlng, C.C.A.Tenn., 107 
F.2d 337, certiorari denied 60 S.Ct. 
808, 309 U.S. 686, 84 L.Ed. 1029— 
Mutual Life Ins. Co. of New York 

V. Cunningham, C.C.A.Iowa, 87 F.2d 
842—^McGarry v. Lentz, C.C.A.Ohio, 
13 F.2d 51, certiorari denied 47 S. 
Ct. 108, 273 U.S. 716, 71 L.Ed. 855— 
Industrial Finance Corporation v. 
Community Finance Co., C.C.A. 
Tex., 294 F. 870. 

Essenkay Corporation v. Mangel 
Stores Corporation, D.C.N.Y., 10 F. 
Supp. 50. 

Orlando Candy Co. v. New Hamp¬ 
shire Fire Ins. Co. of Manchester, 

D. C.Fla., 61 F.2d 392—Second Nat. 
Bank of Erie v. Georger, D.C.N.Y., 
246 F. 517. 

R.I.—State V. Leary, 125 A. 863, 46 
R.I. 197. 

State taxation statute did not im¬ 
pose on federal courts mandatory 
regulations directing state courts to 
remedy defect in assessments. 

U.S.—Commercial Tp., Cumberland 
County, N. J., v. Stowman, C.C.A. 
N.J., 79 F.2d 129. 

43. U.S.—Stratton ▼. St Louis 


Southwestern Ry. Co., 111., 52 S. 
Ct. 222, 284 U.S. 630, 76 L.Ed. 466 
—Matthews V. Rodgers, Miss., 62 
S.Ct. 217, 284 U.S. 621, 76 L.Ed. 
447. 

Inland Empire Ins. Co. v. Freed, 
C.A.Utah, 239 F.2d 289—Looney v. 
Capital Nat. Bank of Austin, Tex., 
C.A.Tex., 235 F.2d 436, certiorari 
denied 77 S.Ct. 222, 362 U.S. 926, 
1 L.Ed.2d 161—Sun Oil Co. v. Bur- 
ford, C.C.A.Tex.. 130 F.2d 10—The 
Maccabees v. City of North Chica¬ 
go, C.C.A.Ill., 126 F.2d 330—Foote v. 
Kansas City Life Ins. Co., C.C.A. 
Tex., 92 F.2d 744—.®tna Life Ins. 
Co. of Hartford, Conn., v. Maxwell, 
C.C.A.W.Va., 89 F.2d 988—National 
City Bank of New York v. Conti¬ 
nental Nat. Bank & Trust Co. of 
Salt Lake City, C.C.A.Utah, 83 F. 
2d 134—Sharp v. Hawks, C.C.A. 
Ark., 80 F.2d 731—Intermountain 
Building & Loan Ass’n v. Gallegos, 

C. C.A.Arlz., 78 F.2d 972, certiorari 
denied 56 S.Ct. 172, 296 U.S. 639, 
80 L.Ed. 464—Catholic Soc. of Re¬ 
ligious and Literary Education v. 
Madison County, C.C.A.N.C., 74 F.2d 
848—Tower Hill-Connellsvllle Coke 
Co. of West Virginia v. Piedmont 
Coal Co, C.C.A.W.Va., 64 P.2d 817, 
91 A.L.R. 618, certiorari denied 64 
S.Ct. 93, 290 U.S. 676, 78 L.Ed. 682 
—Constantin v. Smith, D.C.Tex., 67 
F.2d 227, appeal dismissed Sterling 
V. Constantin, 63 S.Ct. 190, 287 U. 
S. 378, 77 L.Ed. 375—Cottingham v. 
Hall, C,C.A.S.C., 65 F.2d 664—Mer¬ 
cantile Trust Co. V. Tennessee Cent. 
R. Co., C.C.A.Tenn., 294 F. 483— 
Clinton Mining & Mineral Co. v. 
Cochran, Pa., 247 F. 449, 169 C.C.A. 
603. 

Mutual Ben. Health & Accident 
Ass'n V. Teal, D.C.S.C., 34 F.Supp. 
714—Peterson v. Demmer, D.C.Tex., 
34 F.Supp. 697—^U. S. v. Freeman, 

D. C.Mass., 21 F.Supp. 693—Mem¬ 
phis Natural Gas Co. v. Gully, D.C. 
Miss., 8 F.Supp. 169, modified on 
other grounds, C.C.A., Gully v. 
Memphis Natural Gas Co., 82 F.2d 
160, certiorari denied Memphis Nat¬ 
ural Gas Co. V. Gully, 66 S.Ct. 956, 
298 U.S. 688, 80 L.Ed. 1407, and 
Gully V. Memphis Natural Gas Co., 
66 S.Ct. 958, 298 U.S. 688, 80 L.Ed. 
1407—McNary v. Guaranty Trust 
Co. of New York, D.C.Ohio, 6 F. 
Supp. 616. 

Kelly V. Alabama - Quenelda 
Graphite Co., D.C.Ala., 34 F.2d 790 
—^W^lnston & Co. v. Georgia & F, R. 
R., D.C.S.C., 34 F.2d 163—^New York 
Life Ins. Co. v. O’Brien, D.C.Mich., 
27 F.2d 773, appeal dismissed, C.C. 
A., 22 F.2d 1016, 1017—Clarkson 
Coal Mining Co. v. United Mine 
Workers of America, D.C.Ohlo. 23 
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P.2d 208—Collins Mfg. Co. v. Wick* 
wire Spencer Steel Co., D.C.Mass., 
14 F.2d 871—Grover v. Merritt De¬ 
velopment Co., D.C.Mlnn., 7 F.2d 
917—John Hancock Mut. Life Ins* 
Co. v. Perry, D.C.Ga., 284 F. 1011, 
affirmed, C.C.A., Perry v. John Han¬ 
cock Mut. Life Ins. Co., 2 P.2d 26© 
—^Woodlawn Farm Dairy Co. v. 
Erie R. Co., D.C.Pa., 282 F. 278. 

Cohen v. Beneficial Indus. Loan 
Corp., D.C.N.J., 7 F.R.D. 352, re¬ 
versed on other grounds, C.A., Ben¬ 
eficial Loan Corp. v. Smith, 170 F. 
2d 44, affirmed 69 S.Ct. 1221, 337 U. 
S. 641, 73 L.Ed. 1528. 

State law as rule of decision in equi¬ 
ty see infra 5 166. 

Jurisdiotlon to grant injunctions 
U.S.—Skagit County v. Northern Pac. 
Ry. Co., C.C.A.Wash., 61 F.2d 638, 
86 A.L.R. 1012—Denver & R. G. W. 
Ry. Co. V. Linck, C.C.A.Utah, 56 P. 
2d 957. 

In receivership cases 

(1) Authority of federal court hav¬ 
ing Jurisdiction in suit by nonresi¬ 
dent shareholder for receivership of 
building and loan a.ssociation, is not 
subject to diminution or control by 
state statutes. 

U.S.—Gordon v. Ominsky, Pa., 65 S. 
Ct. 391, 294 U.S. 186, 79 L.Ed. 848 
—Commonwenlth of Pennsylvania 
V. Winiam.s. Pa.. 55 S.Ct. 380, 294 
U.S. 176, 79 L.Ed. 841, 96 A.L.R. 
1166. 

(2) Where federal court appoints 
receiver for corporation, state cannot 
impose penalty on lawful custodian 
of property or change law of federal 
administration. 

U.S.—McCormick v. Puritan Coal 
Mining Co.. C.CA.Pa., 41 F.2d 213. 

44. U.S.—Chicago, M. & St. P. Ry. 

Co. V. Schendel, C.C.A.Minn., 292 F. 
326. 

I Junk V. R. J. Reynolds Tobacco 
Co. D.C.Va., 24 F.Supp. 716. 

Palmolive Co. v. Conway, D.C, 
Wis., 37 F.2d 114—Blount v. Kan¬ 
sas City Southern Ry. Co., D.C.La., 

5 F’.2d 967—Farrell v. Stoddard, D. 
C.N.Y.. 1 F.2d 802. 

Tex.—Commonwealth of Massachu¬ 
setts V. Davis, Civ.App., 160 S.W. 
2d 543. 

26 C.J. p 692 note 61. 

Estahllshmeut and proteettoa of 
right to property 

A state may not by its laws de¬ 
prive a citizen of another state of a 
right to establish and protect his 
rights to property within the state by 
a proceeding in a federal court. 

U.S.—Ellison Ranching Co. v. Wood¬ 
ward, D.C.Nev., 34 F.2d 820. 

48. U.S.—Midland Linseed Products 
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residents, change^* or impair^^ their remedies, or 
limit their right to sue,^® in federal courts. 

The jurisdiction of a federal court must be found¬ 
ed on federal statutes and not on state law.^®*® A 
state legislature may not make a federal district 
court, which is a court of original jurisdiction, into 
an appellate tribunal or otherwise expand its juris- 
diction,4®-i0 nor can a state by statute restrict the 
power of the federal courts to hear and determine 
suits within their concurrent jurisdiction.^ 

It has been stated broadly that a state is not pre¬ 
vented by the foregoing rules from enacting legis¬ 
lation creating rights and imposing obligations con¬ 
cerning subjects with respect to which the authority 
of Congress has not been exercised,^® and that a 
state may create an enlargement of rights and rem¬ 
edies, whether equitable or legal, which may be 
enforced in a federal court in the exercise of its 
appropriate jurisdiction, where the requisite juris- 
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dictional facts exist.®® It has been held that there 
is a clearly established distinction, with respect to 
the effect of state legislation, between substantive 
and remedial rights,®^ and that a remedial right to 
proceed in a federal court sitting in equity cannot 
be enlarged by a state statute.®^ 

The foregoing rules must be regarded as tentative 
and subject to modification in the light of the recent¬ 
ly adopted doctrine, discussed infra § 165(2), that 
where federal jurisdiction is based on diversity of 
citizenship, a federal court sitting in a state is in 
effect only another court of that state and that the 
essence of diversity jurisdiction is that the federal 
court enforces slate law and state policy. 

Where jurisdiction of the federal courts is invoked 
on the basis of diversity of citizenship, a suit to 
which the state has closed its courts may not be 
maintained in the federal court sitting in that 
state®2.5 unless the closing of the state courts con- 


Co. V. Warren Bros. Co., C.C.A. 
Tenn., 46 F.2d 870. 

Orlando Candy Co. v. New Hamp¬ 
shire Fire Ins. Co. of Manchester, 
D.C.Fla., 51 F. 2d 392. 

46. U.S.—Acken v. New York Title & 
Mortgage Co., D.C.N.Y., 9 F.Supp. 
621 . 

47. TT.S.—Lappe v. Wilcox, D.C.N.Y., 
14 F.2d 861. 

48. U.S.—Gammon v. Howard W. 
Scott, Inc., C.CA.Va., 16 F.2d 902. 

48.5 U.S.—^Davis v. Ensign-Blckford 
Co., C.C.A.Ark., 139 F.3d 62i. 

Harris v. American Legion, D.C. 
Ind., 162 F.Supp. 700—People of 
State of California By and Through 
State Dept, of Public Works v. U. 
S., D.C.Cal., 146 F.Supp. 341. 

48.10 U.S.—Chicago, R. I. & P. R. 
Co. V. Stude. Iowa, 74 S.Ct. 290, 346 
U.S. 574, 98 L.Ed. 317, rehearing de¬ 
nied 74 S.Ct. 612, 347 U.S. 924, 98 
L.Ed. 1078—Burford v. Sun Oil Co., 
Tex., 63 S.Ct. 1098, 319 U.S. 315, 87 
L.Ed. 1424, followed in Hastings v. 
Selby Oil & Gas Co., 63 S.Ct. 1114, 

319 U.S. 348, 87 L.Ed. 1443, rehear¬ 
ing denied 63 S.Ct. 1442, two cases, 

320 U.S. 214, 87 L.Ed. 1851. 

Range Oil Supply Co. v. Chicago, 

R. I. & P. R. Co., D.C.Minn., 140 F. 
Supp. 283. 

48.15 U.S.—Hcllrung v. I.afayette 
Loan & Trust Co., D.C.Ind., 102 F. 
Supp. 822. 

49. U.S.—^Aurora Shipping Co. v. 
Boyce, Or., 191 F. 960, 112 C.C.A. 
872. 

Divorce of resident of xnilitary reser¬ 
vation 

Statute authorizing resident of mil¬ 
itary reservation in state to bring 
divorce action is not an unlawful en¬ 
croachment on federal Jurisdiction, 


whore divorce statutes were In force 
before passage of act ceding to Unit¬ 
ed States Jurisdiction over reserva¬ 
tion and Congress had not exercised 
its jurisdiction by abrogating exist¬ 
ing state law or otherwise legislat¬ 
ing on the subject. 

U.S.—Craig v. Craig, 66 P.2d 461, 113 
Kan. 624, motion denied 69 P.2d 
1101, 144 Kan. 155. 

50. U.S.—Looney v. Capital Nat. 
Bank of Austin, C.A.Tex., 235 F. 
2d 436, certiorari denied 77 S.Ct. 
222, 352 U.S. 925, 1 L.Ed 2d 16— 
Grimth V. Bank of New York, C C. 
A.N.y., 147 F.2d 899, IfiO A L.R. i 
1310, certiorari denied 65 S.Ct. 1411, 
325 U.S. 874, 89 L.Ed. 1992—Na¬ 
tional Surety Co. v. State Bank, 
Neb.. 120 F. 693. 66 C.C.A. 657, 61 
L.R.A. 394. 

Jones V. Mutual Fidelity Co., C. 
C.Del., 123 F. 606. 

New or enlax^ed equitable right or 
remedy 

U.S.—Memphis Natural Gas Co. v. 
Gully. D.C.Miss., 8 F.Supp. 169, 
modified on other grounds, C.C.A., 
Gully V. Memphis Natural Ga.s Co., 
82 F.2d 150, certiorari denied 
Memphis Natural Gas Co. v. Gul¬ 
ly, 66 S.Ct. 956, 298 U.S. 688, 80 
L.Ed. 1407, and Gully v. Memphis 
Natural Gas Co., 66 S.Ct. 958, 298 

U. S. 688, 80 L.Ed. 1407—Wi.sdom 

V. Guess Drycleaning Co., D.C.Miss., 

5 F.Supp. 762. 

Enforcement of rights claimed un¬ 
der state law see infra § 15. 

51. U.S.—^Henrietta Mills v. Ruther¬ 
ford County, N.C„ 60 S.Ct. 270, 281 
U.S. 121, 74 L.Ed. 737. 

The Maccabees v. City of North 
Chicago, C.C.A.I11.. 125 F.2d 330. 

52. U.S.—^Kelleam v. Maryland Cas¬ 
ualty Co. of Baltimore, Md., Okl., 
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6t S.Ct. 695, S12 U.S. 377. 85 L. 
Ed. 899—Henrietta Mills v. Ruther¬ 
ford County. N.C., 50 S.Ct. 270, 281 
U.S. 121, 74 L.Ed. 737—Pusey & 
Jones Co. v. Hanssen, Del., 43 S.Ct. 
454. 261 U.S. 491, 67 L.Ed. 763. 

Inland Empire Ins Co. v. Freed, 
C.A.TJtah, 239 F.2d 289—Oirson v. 
Long-Bell Lumber Corporation, C. 

C. A.Mo., 73 F.2d 397, certiorari de¬ 
nied Cfirson V. Long-Boll Lumber 
Corporation, 55 S.Ct. 352, 294 U.S. 
707, 79 Ij.Ed. 1242, rehearing de¬ 
nied 55 S.Ct. 606, 294 U.S. 731, 79 
L.Ed. 1261. 

Perrott v. U. S. Banking Corp., 

D. C.Dol., 53 F.Supp. 963—Securities 
and Exchange Commission v. Fi.scal 
Fund, D.C.Del., 48 F.Supp. 712— 
Voutrey v. General Baking Co., D. 
C.Pa., 39 F Supp. 971. 

Grover v. Merritt Development 
Co., D.C.Minn., 7 F.2d 917. 

Where legal remedy is adequate, 
state legislation eannot avoid or dis¬ 
pense with prohibition against main¬ 
tenance of equity suit in federal 
court. 

U.S.—Matthews v. Rodgers, Miss., 62 
S.Ct. 217, 284 U.S. 621, 76 L.Ed. 
447. 

Receiver 

Utah procedural rule authorizing 
state courts to appoint receiver for 
a corporation which has been dis¬ 
solved or is Insolvent or in imminent 
danger of insolvency does not add to 
the equitable power of appointment 
of a receiver by a federal equity 
court sitting in that state. 

U.S.—Inland Empire Ins. Co. V. 

Freed, C.A.Utah, 239 F.2d 289. 

52.5 U.S.—^^Voods V. Interstate Real¬ 
ty Co., Miss., 69 S.Ct. 1235, 337 U.S. 
635. 93 L.Ed. 1524. 

Erwin v. Barrow, C.A.Okl., 217 
F.2d 522—Taylor v. Hubbell, C.A. 



36 C.J.S, 


stitulcs a discrimination against a nonresident.^^-i® 
Thus where a state has abolished suits for aliena¬ 
tion of affections, a district court sitting in the state 
may not entertain such an action.52.l5 Similarly, 
the federal court sitting in a state will not grant 
relief in an action for breach of promise to marry 
where the state prohibits such actions in its 
courts.52.30 Likewise, where the state courts do 
not ]>crmit suit by a foreign executor, such execu¬ 
tor may not sue in the federal court.52.25 Where 
the state does not permit an unlicensed person to 
sue for brokerage, such an action may not be main¬ 
tained in the federal court sitting in that state.52.30 
The federal court is without jurisdiction of an action 
for trespass on land outside the state where the 
state courts do not have jurisdiction of such an ac¬ 
tion.52.35 Further, where a state may constitution¬ 
ally refuse to enforce a foreign contract on the 
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ground that it offends the state’s public policy, such 
contract may not be enforced in the federal court 
sitting in that state,52.40 ; I 

While it has been held that where a matter is 
not within the powers or jurisdiction of the state 
courts of general jurisdiction, it is not within the 
jurisdiction of the federal court, 52.45 it has also 
been held that a state statute confining certain ac- ^ 
tions to a particular state court does not prevent the 
federal court from entertaining such a suit.52.50 A 
state statute providing that after a nonsuit, a new 
proceeding based on the same cause of action may 
not be brought in any court other than that in which 
the nonsuit was entered does not bar a suit in the 
federal court.52.55 Rights created by a state statute 
may be enforced in a federal court although the 
statute contemplates enforcement in a state 
court.52.60 Where an injured employee may not sue 


Ariz., 188 F.2d 106, certiorari do¬ 
med 72 S.Ct. 32. 342 U.S. 818, 96 L. 
Ed. 618. 

Pratt Laboratories, Inc. v. 
Teague, D.C.Ark., 160 F.Supp. 176 
—Pelchlin V. American SnioltlnR & 
Keflning Co., D.C.Cal., 136 F.Supp. 
577—Hilmes v. Marlin Firearms 
Co., D.C.Minn., 136 F.Supp. 307— 
Antrim v. Albrecht, D.C.Mich, 121 
F.Supp. 618—Shultz V. Lion Oil 
Co., D.C.Ark., 106 F.Supp. 319, ap¬ 
peal dismissed, C.A., 202 F.2d 752 
—American Universal Ins. Co. v. 
Sterling, D.C.Pa., 104 F.Supp. 478, 
vacated on other grounds, C.A., 203 
F.2d 169—Hooaier Cas. Co. of In¬ 
dianapolis, Ind. V. Fox, D.C.Iowa, 
102 F.Supp. 214. 

William.s v. Minne.sota Min. & 
Mfg. Co., D.C.Cal., 14 F.R.D. 1. 
l^tmltation oa diversity jarlsdic- 
tion does not arise from action of 
state, but exi.st.s inherently in the 
federal statute as authoritatively in¬ 
terpreted. 

U.S.—Trust Co. of Chicago v. Penn¬ 
sylvania R. Co., C.A.Ill., 183 F.2d 
640. 

52.10 U.S.—Shulman v. Compagnie 
Generale Tran.«=;atlantlque, D.C.N.Y., 
152 F.Supp. 8.3.3. 

52.15 U.S.—Antrim v. Albrecht, D.C. 
Mich., 121 F.Supp. 618. 

52.20 U.S.—O’Connor v. Johnson, D. 

C.lsr.Y., 74 F.Supp. 370. 

Out-of-state cause of action 

Where state in which federal court 
sits would not permit suit for breach 
of a promise to marry although both 
promise and breach occurred outside 
state, such action may not be main¬ 
tained in the federal court. 

U.S.—O’Connor v. Johnson, supra— 
Fahy v. Lloyd, D.C.Mass., 57 F. 
Supp. 156. 

52.25 U.S.—^Felchlln v. American 


Smelting & Refining Co., D.C.Cal., 
1.36 F.Supp. 677—Michigan Trust 
Co. V. Chaffe, D.C.N.D., 44 F.Supp. 
848. 

Wrongful death actions 

Virginia has authority to limit 
right to recover In wrongful death 
actions arising In Virginia to resi¬ 
dent personal representatives, even 
though effect of such requirement is 
to preclude federal courts from as¬ 
suming Jurisdiction in such actions. 
U.S.—Holt V. Middlcbrook, D.C.Va., 
119 F.Supp. 296, affirmed, C.A., 214 
F.2d 187. 

State law barring foreign death ac¬ 
tions 

Illinois statute barring death ac¬ 
tions occurring outside the state 
where right of action therefor exists 
under the laws of the place where 
death occurred and service of proc¬ 
ess may be had on defendant in such 
place does not deprive a federal dis¬ 
trict court sitting in Illinois of Juris¬ 
diction of a death action in a diver¬ 
sity case where the statutory condi¬ 
tions are present. 

U.S.—Davidson v. Gardner, C.A.Ill., 
172 F.2d 188—Stephenson v. Gr.and 
Trunk Western R. Co., C.C.A.Tll., 
110 F.2d 401, 132 A.L.R. 455. cer¬ 
tiorari dismissed Grand Trunk 
Western R. Co. v. Stephenson, 60 
S.Ct. 1107, two cases, 311 U.S. 720, 
85 L.Ed. 469. 

Martineau v. Eastern Air Lines, 
D.C.Ill., 64 F.Supp. 235. 

52.30 U.S.—Reed v. Kelly, C.A.Wis., 
177 F.2d 473. 

Stahl V. Teaneck Tp., D.C.N.J., 
162 F.Supp. 661—Campbell v. Dun¬ 
can, D.C.Ark., 84 F.Supp. 732. 

52.35 U.S.—Arvidson v. Reynolds 
Metals Co., D.C.Wash., 107 F.Supp. 
61. 


52.40 U.S.—Griffin v. McCoach, Tex., 
61 S.Ct. 1023, 313 U.S. 498, 86 L.Ed. 
3 462, conformed to, C.C.A., 123 F. 
2d 650. 

52.45 U.S.—McCan v. First Nat. 
Bank of Portland, D.C.Or., 139 F. 
Supp. 224. 

52.50 U.S.—Beach v. Rome Trust 
Co., C.A.N.Y., 269 F.2d 367—Popp v. 
Archbell, C.A.Va., 203 F.2d 287. 

Rubel-Jones Agency, Inc. v. 
Jones, D.C.Mo., 165 F.Supp. 652— 
Wilbur V. Ford, D.C.Mass.. 81 F. 
Supp. 641—Richburg v. Massachu¬ 
setts Bonding & Ins. Co., D.C.La., 
74 F.Supp. 442. 

State law restricting litigation with 
respect to decedents’ estates to pro¬ 
bate court see infra fi 12. 

Action against tnrnpllce commission 
The Pennsylvania Act of 3 940 to 
the effect that suits shall be brought 
again.st the Pennsylvania Turnpike 
Commission only in Dauphin county 
courts is ineffective since a state is 
without authority to deprive federal 
courts of jurisdiction acquired by 
virtue of the federal Constitution 
and statutes. 

U..S.—Darby v. L. G. De Felice & Son, 
D.C.Pa., 94 F.Supp. 635. 

52.55 U.S.—Popp V. Archbell, C.A. 
Va.. 20.3 F.2d 287. 

Contra: Buchanan v. Norfolk Tax¬ 
icab Corp., D.C.Va., 95 F.Supp. 810. 

52.60 U.S.—The Maccabees v. City 
of North Chicago, C.C.A.Ill., 125 
F.2d 330, certiorari denied 63 S.Ct. 
432, 317 U.S. 693, 87 L.Ed. 556. 
Wrongful death statute 

Alabama statute creating wrongful 
death action, and providing that such 
actions might be maintained only in 
Alabama courts, did not defeat Ju¬ 
risdiction of federal district court 
in New York over wrongful death 
action brought therein by Alabama 
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in the state courts but is restricted to his adminis¬ 
trative remedy under the workmen's compensation 
laws, he cannot sue in the federal courts, 52.66 al¬ 
though where an action may be instituted in the 
state courts or where the state court has jurisdic¬ 
tion to act fully in a proceeding to review or set 
aside the determination of the administrative body, 
the federal courts have jurisdiction if the require¬ 
ments as to diversity of citizenship and jurisdic¬ 
tional amount in controversy are present.52.70 

While the decisions following the rule that a fed¬ 
eral court may not entertain a suit to which the 
state has closed its doors are frequently phrased 
in terms of jurisdiction, it would appear that such 
decisions do not refer to the jurisdiction of the fed¬ 
eral courts, but to the law to be applied by a federal 
court in a diversity case,52.76 and where resort is had 
to a federal court, not on grounds of diversity of 
citizenship, but because a federal right is claimed, 
limitations on the courts of the state do not control 
a federal court sitting in the statc.52.80 fact 

that the state courts are prohibited from enter¬ 
taining an action by one failing to register a ficti¬ 
tious name does not preclude the federal courts from 
entertaining a suit by such person where a federal 
question is presented.52.85 

It has been indicated that the converse of the rule 
that actions barred in the state courts may not be 
maintained in the federal courts is also true, so that 
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if a matter is within the jurisdiction of state courts 
of general jurisdiction, it is likewise within the 
jurisdiction of the federal court sitting in that 
state.52.90 Accordingly, if under state law there is 
a cause of action of which any state court would 
have jurisdiction, there is also jurisdiction in the 
federal court if diversity of citizenship exists the 
jurisdictional amoimt is involvcd.52.95 

§ 7(2). — Suits by or against Domestic or 
Foreign Corporations 

A foreign corporation, properly barred from suing In 
the courts of a state, may not maintain an action on 
the basis of diversity of citizenship in a federai court 
sitting in that state. 

It is not within the power of a state to exempt a 
domestic corporation from liability to a suit in a fed¬ 
eral court to enforce contract obligations which are 
subject to be sued on in the state courts.53 

One consequence of the recently adojdcd doctrine, 
stated infra § 165(2), that a federal court in a 
diversity case is in effect only another court of the 
state wherein it sits and that a suit to which the 
state has closed its courts may not be maintained 
in a federal court sitting within that state is that 
if a foreign corporation is properly barred from 
suing in the courts of a state, it is likewise barred 
from suing, on the basis of diversity of citizenship, 
in a federal court sitting in that state.53.6 However, 
this rule does not apply where federal jurisdiction is 


resident against defendants, two of 
whom were residents of New York. 
U.S.—Brown v. Return Loads Bureau, 
D.C.N.Y., 6 F.Supp. 1073. 

52.65 U.S.—Taylor v. Hubbell, C.A. 
Arlz., 188 F.2d 106, certiorari de¬ 
nied 72 S.Ct. 32, 342 U.S. 818, 96 
L.Bd. 618. 

Shultz v. Lion Oil Co., D.C.Ark., 
106 F.Supp. 119, appeal dismissed, 

C. A., 202 F.2d 752. 

Williams v. Minnesota Min. & 
Mfg. Co.. D.C.Cal., 14 F.R.D. 1. 

52.70 U.S.—Flowers v. JEtna, Cas. & 
Sur. Co.. C.C.A.Tenn., 163 F.2d 411 
—Ellis V. Associated Industries 
Ins. Corporation, C.C.A.Tex., 24 F. 
2d 809. 

Podam V. Standard Acc. Ins. Co., 

D. C.Tex., 69 F.Supp. 304—Barrett v. 
Consolidated Coal Co., D.C.Ala., 65 
F.Supp. 291. 

McLaughlin v. Western Union 
Telegraph Co.. D.C.La.. 7 P.2d 177. 
Character of Jndioial review of ad- 
mlniftrative prooeedlag 
Where judicial functions of state 
court on review of record and orders 
of the purely administrative commis¬ 
sion in a compensation proceeding 
and orders court is empowered to en¬ 
ter are so closely related to further 


administrative duties of commission 
as to necessitate performance of such 
functions by state court, federal dis¬ 
trict courts do not have jurisdiction, 
but where action is an original action 
in state court, or the trial court has 
general jurisdiction to act fully in 
the matter, jurisdiction is not re¬ 
stricted to state court, but is a "suit 
of a civil nature” of which federal 
district courts have jurisdiction. 
U.S.—Flowers v. ^tna Cas. & Sur. 
Co., C.C.A.Tenn., 163 F.2d 411. 

Snook v. Industrial Commi.ssion 
of Illinois, D.C.Ill., 9 F.Supp. 26. 

52.76 U.S.—Lisle Mills v. Arkay In¬ 
fants Wear, D.C.N.Y., 90 F.Supp. 
676. 

State law as rule of decision in di¬ 
versity cases generally see infra 5 
165(2). 

52.80 U.S.—^Angel v. Bullington, N. i 
C., 67 S.Ct. 667, 330 U.S. 183, 91 L. I 
Ed. 832—Holmberg v. Armbrecht, 
N.Y., 66 S.Ct. 682, 327 U.S. 392, 90 
L.Ed. 743, 162 A.L.R. 719. 

Lone Star Package Car Co. v. 
Baltimore & O. R, Co., C.A.Tcx., 212 
P.2d 147. 

Lisle Mills v. Arkay Infants 
Wear, D.C.N.Y., 90 F.Supp. 676. 

52.85 U.S.—^Wentling v. Popular 
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Science Pub. Co., D.C.Pa., 176 P. 
Supp. 652. 

52.90 U.S.—McCan v. First Nat. 
Bank of Portland, D.C.Or., 139 F. 
Supp. 224. 

62.95 U.S.—Popp V. Archbell, C.A. 

Va., 203 P.2d 287. 

53. U.S.—Louisiana Highway Com¬ 
mission v. Farnsworth, C.C.A.La., 
74 P.2d 910, certiorari denied Lou¬ 
isiana Highway Commission v. 
Farnsworth, 65 S.Ct. 638, 294 U.S. 
729, 79 L.Ed. 1259. 

63.5 U.S.—Woods v. Interstate 
Realty Co., Miss., 69 S.Ct. 1236, 337 
U.S. 635, 93 L.Ed. 1624. 

Rock-Ola Mfg. Corp. v. Wertz, 
C.A.Va., 249 P.2d 813~-Lyon v. 
Quality Courts United, Inc., C.A, 
Ohio, 249 F.2d 790 —Waggener 
Paint Co. v. Paint Distributors, C. 
A.Tex., 228 F.2d 111—Wilson v. 
Williams, C.A.Okl., 222 F.2d 692— 
American Universal Ins, Co. v. 
Sterling. C.A.Pa., 203 P.2d 169. 

Pratt Laboratories, Inc. v. 
Teague, D.C.Ark., 160 F.Supp. 176 
—Harms Inc. v. Tops Music Enter¬ 
prises, Inc., of California, D.C.Cal., 
160 F.Supp. 77—Stokely-Van Camp. 
Inc., V. Hackert, D.C.Iowa, 80 P. 
Supp. 837. 
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invoked on the g^round that a federal question is in- 
volvcd,S3.io and the rule has been held not to apply 
where the foreign corporation is suing another for¬ 
eign corporation on a transaction which did not take 
place within the statc.^3.l5 

Prior to the adoption of the current rule that a 
foreign corporation barred from suing in the state 
courts may not maintain an action in the federal 
court sitting in that state, it had been held that a 
state statute prescribing the consequences of a fail¬ 
ure of a foreign corporation to comply with the laws 
of the state was not effective to limit the authority 
of a federal court to entertain jurisdiction of an ac¬ 
tion by or against the corporation,or at least it 
was not binding on a federal court in a suit on a con¬ 
tract of the corporation where the statute related 
merely to procedure and did not affect the validity of 
the contract.^5 It was held that a state was without 
power to impose a restriction on litigation in a 
federal court by requiring that a foreign corporation 
allege, and supply the court with, a certificate from 
state authorities showing that it had paid all licenses 
and taxes due hy it.^^ Also, the view was taken that 
a state had no power to require a foreign corpora¬ 
tion as a condition precedent to the right to do 
business within its limits to agree in advance to 
waive its right to litigate in the federal courts.^*^ 


FEDERAL COURTS § 7(2) 

A state is without power to exclude from its 
borders federal corporations used as government 
agencies when those corporations decline to sur¬ 
render their right to litigate in the federal courts.®® 
It was formerly held that a state might not provide 
that a foreign corporation, doing a purely intra¬ 
state business, which took advantage of its right to 
litigate in the federal courts, should on so doing, 
suffer revocation of its license to do the business 
in the state.®® A statute providing that the bringing 
of a suit by a foreign corporation in a federal court 
shall ipso facto forfeit its right to do domestic busi¬ 
ness in the state, is of no effect, where the constitu¬ 
tion of the state gives foreign corporations the right 
to sue in all courts in like cases as natural persons, 
and no such consequence attaches to a domestic cor¬ 
poration or natural person bringing suit in a federal 
court.®® A statute of a state which provides for the 
revocation of the right of a corporation to do busi¬ 
ness therein on resort by such corporation to the 
federal courts is invalid if it is repugnant to the 
Constitution of the United States,®^ as where, for 
instance, it constitutes a burden on interstate com¬ 
merce.®® 

It has been held that a state statute barring suits 
against foreign corporations by a nonresident of the 
state unless the cause of action arose or the subject 
of the action is situated within the state does not 


63.10 U.S.—Lyon v. Quality Courts 
United. Inc., C.A.Ohio, 249 F.2d 790 
—Finchley, Inc. v. Flnchly Co., D. 
C.Md., 40 F.2d 736. 

U. S. for Use of James F. O'Neil 
Co. V. Malan Const. Corp., D.C. 
Tenn., 168 F.Supp. 256—Harms Inc. 
V. Tops Music Enterprises, Inc., of 
Californi.i, DC.<’al., IGO F.Supp. 77 
—^Air Kins I’roducts Co. v. Ha/.el- 
tine Research, D.C.N.Y., 94 F.Supp. 
86—Lisle Mills v. Ark.ay Infants 
Wear, D.C.N.Y., 90 F.Supp. 670. 

53.15 U.S.—Eniulsol Corp. v. Ruben- 
stein & Son Produce, D.C.Tex., Ill 
F.Supp. 410. 

54. U.S.—McLean v. York Oil Field 

Supply Co., C.C.A.Tcx., 138 F.2d 
804—Reconstruction Finance Cor¬ 
poration V. Barnett, C.C.A.Ind., 118 
F.2d 190, certiorari denied 62 S.Ct. 
81, 814 U.S. 611. 86 L.Ed. 616, re¬ 
hearing denied 62 S.Ct. 132, 314 U.S. 
709, 86 L.Ed. 566—Metropolitan 

Life Ins. Co. v. Kane, C.C.A.Ind., 
117 F.2d 398, 123 A.I^.R. 1162— 
Johnson v. City of St. Louis, Mo., 
172 F. 31, 96 C.C.A. 617, 18 Ann.Cas. 
949—Dunlop v. Mercer, Minn., 156 
F. 646, 86 C.C.A. 436, appeal dis¬ 
missed 29 S.Ct. 690, 212 U.S. 668, 
63 L.Ed. 662. 

Nyberff v. Montgromery Ward & 
Co., D.C.Mlch.. 123 F.Supp. 699— 


Bamburger Broadcasting Service v. 
William Irving Hamilton, Inc., D.C. 
N.Y., 33 F.Supp. 273. 

Finchley, Inc. v. Finchly Co., D.C. 
Md., 40 F.2d 736. 

Tex.—Dittmar v. St. Louis Union 
Trust Co., Civ.App., 166 S.W.2d 388, 
error refUvSed. 

14a C.J. p 1317 note 64. 

55. U.S.—Republic Creosoting Co. v. 
Boldt Const. Co., C.C.A.Ohio, 38 F. 
2d 739—Brace v. Gauger-Korsmo 
Const. Co., C.C.A.Ark., 36 F.2d 661. 
certiorari denied 60 S.Ct. 333, 281 
U.S. 738, 74 L.Ed. 1153—Louis II- 
feld Co. V. Union Pac. R. Co., C.C.A. 
Wyo., 23 F.2d 65, certiorari denied 
Union Pac. R. Co. v. Louis Ilfleld 
Co., 48 S.Ct. 420, 276 U.S. 636, 72 
L.Pld. 743—Ockenfcls v. Boyd, C.C. 
A.Ark., 297 F. 614—^Kawin & Co. v. 
American Colortypo Co., Ill., 243 F. 
317, 156 C.C.A. 97—Wing v. McCal- 
lura, D.C.Mass., 16 F.3d 645, af¬ 
firmed, C.C.A., McCalluin v. Wing, 
30 F.2d 605, rehearing denied 31 
F.2d 940—Citizens' Bank v. Shaw, 
D.C.Ark., 293 F. 63. 

14a C.J. p 1317 note 66. 

56. U.S.—^Fehr Baking Co. v. Bak¬ 
ers' Union, D.C.La., 20 F.Supp. 691. 

57. U.S.—Terral v. Burke Const. Co., 
Ark., 42 S.Ct. 188, 267 U.S. 629, 66 
L.Ed. 352, 21 A.L.R. 186—Donald 
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V. Philadelphia & Reading Coal & 
Iron Co., WIs, 36 S.Ct. 663, 241 

U. S. 329, 60 L.Ed. 1027—Frear v. 
Western Union Tel. Co., Wis., 36 
S.Ct. 563, 241 U.S. 329, 60 L.Ed. 
1027. 

Nyberg v. Montgomery Ward & 
Co, DC.Mich., 123 F.Supp. 699. 
14a C.J. p 1266 note 48. 

58. U.S.—Mercantile Trust Co. v. 
Texas & P. R. Co., C.C.La., 216 F. 
226. 

14a C.J. p 1267 note 61. 

59. U.S.—Terrall v. Burke Con.st. 
Co.. Ark., 42 S.Ct. 188, 267 U.S. 529, 
66 L.Ed. 352, 21 A.L.R. 186, over¬ 
ruling Doyle V. New York Conti¬ 
nental Ins. Co., Wis., 94 U.S. 636, 
24 L.Ed. 148. 

14a C.J. p 1267 note 49. 

60. U.S.—Seaboard Air Line R. Co. 

V. Alabama R. Commission, C.C. 
Ala., 155 F. 792. 

61. U.S.—Herndon v. Chicago, R. I. 
& P. R. Co., Mo., 30 S.Ct. 633. 218 
U.S. 135, 168, 54 L.Ed. 970. 

14a C.J. p 1268 notes 64-56. 

62. U.S.—Donald v. Philadelphia & 
Reading Coal & Iron Co., Wis., 36 
S.Ct. 663, 241 U.S. 329, 60 L.Ed. 
1027. 

Copper Queen Cons. Min. Co. v. 
Jones, D.C.Arlz., 237 F. 131. 

14a C.J. p 1268 note 63. 
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prevent the federal court sitting in the state from 
entertaining such a suit. 6 2.6 

§ 8. Presumptions as to Jurisdiction 

Presumptions as to jurisdiction of the federal 
courts are discussed in Federal Civil Procedure § 
449. 

§ 9. Jurisdiction Appearing of Record 

Federal courts are not courts of inferior juris¬ 
diction in the sense that a judgment or decree may 
be collaterally attacked unless the jurisdiction affirm¬ 
atively appears, as discussed in Judgments § 407, but 
they are courts of special and limited jurisdiction, 
see supra § 6, and the rule is well settled that juris¬ 
diction must affirmatively appear from the record 
in order to support a federal judgment on direct 
attack, as discussed in Federal Civil Procedure § 268. 


36 C. J. S. 

Absence or insufficiency of jurisdictional averments 
as ground for reversal is considered in Federal Civil 
Procedure § 466. 

§ 10(1). Right to Decline Jurisdiction 

The doctrine of abstention, under which a federal 
court may decline to exercise its Jurisdiction, is an 
extraordinary and narrow exception to the duty of a 
federal court to adjudicate a controversy properly before 
it, and is Justified only in exceptional circumstances 
where remitting the parties to the state court wiil serve 
an important countervailing interest. 

A person entitled to sue in a federal court has a 
right to invoke its jurisdiction and where he 
docs so by an appropriate proceed!;ig, the contro¬ 
versy is justiciable, and the court has jurisdiction of 
the subject matter and the parties, ordinarily it is 
under a duty to exercise, and is without discretion 
to decline, jurisdiction,unless it is relieved of that 
duty by established principles of federal law."^! This 


62.5 U.S.—General Industries Co. v. 
20 Wacker Drive Bldg-. Corp., C.C.A. 
Ill., 156 F.2d 474, certiorari denied 
67 S.Ct. 370, 329 U.S. 792, 91 L.Ed. 
678, rehearing: denied 67 S.Ct. 480, 
329 U.S. 832, 91 L.Ed. 705. 

Wofford V. Prudential Ins. Co. of 
America, D.C.S.C., 65 F.Supp. 637. 
63-68. See Federal Civil Procedure S 
449. 

69. U.S.—Chlcagro & N. W. Ry. Co. v. 
Bauman, C.C.A.Neb., 69 F.2d 171. 
certiorari denied Bauman v. Chica¬ 
go & N. W. Ry. Co.. 64 S.Ct. 641, 
292 U.S. 632, 78 L.Ed. 1485. 

Lewis V. Manufacturers Cas. Ins. 
Co., D.C.La., 107 F.Supp. 465—Mo- 
mand v. Paramount Pictures Dis¬ 
tributing Co., D.C.Mass., 19 F.Supp. 
102 . 

Constitutional or statutory right 

(1) The right to invoke the juris¬ 
diction of a federal court is statutory 
and not constitutional. 

U.S.—Kline v. Burke Const. Co., Ark., 
43 S.Ct. 79, 260 U.S. 226, 67 L.Ed. 
226, 24 A.L.R. 1077. 

(2) It has been declared by a low¬ 
er court, however, that the right to 
sue in federal court is a substantial 
constitutional right. 

U.S.—Southern Pac. Co. v. Corbett, 
D.C.Cal., 20 F.Supp. 940. 

(3) Lack of constitutional right of 
alien to sue in federal courts see 
Aliens § 9 a (2). 

70. U.S.—^Allegheny County v. Frank 
Mashuda Co., Pa., 79 S.Ct. 1060, 360 

U. S. 185, 3 L.Ed.2d 1163—Meredith 

V. City of Winter Haven, Fla., 64 
S.Ct. 7, 320 U.S. 228, 88 L Ed. 9, 
mandate conformed to, C.C.A., 141 
P.2d 348, rehearing denied 141 F.2d 
1019, certiorari denied City of Win¬ 
ter Haven v. Merldlth, 66 S.Ct. 43, 
323 U.S. 738, 89 L.Ed. 692—Kline 
V. Burke Const. Co., Ark., 43 S.Ct. 


79, 260 U.S. 226, 67 L.Ed. 220, 24 
A.L.R. 1077. 

Beach v. Rome Trust Co, C.A N. 
Y., 269 F.2d 367—Ronson Art Metal 
Works V. Brown & Bigelow, C.A. 
N.Y., 199 F.2d 760—Mutual Life 
Ins. Co. of New York v. Krejci, C. 
C.A.Ill. 123 F.2d 694—Maryland 
Casualty Co. v. Boyle Const. Co., 
C.C.A S.C.. 123 F.2d 5.58—Excess 

Ins. Co. of America v. Brillhart, C. 
C.A.Kan., 121 F.2d 776—American 
Automobile In.s. Co. v. Freundt, C. 
C.A.I11., 103 F.2d 613—i®tna Cas¬ 
ualty & Surety Co v. Quarles, C. 
C.A.S.C.. 92 F.2d 321—Rogers v. 
Paving Dist. No. 1, of City of Eure¬ 
ka Spring.s, C.C.A.Ark., 84 F.2d .555 
—Southern California Telephone 
Co. V. Hopkins. C.C.A.Cal., 13 F 2d 
814, affirmed 48 S.Ct. 180, 275 U.S. 
393, 72 I.,.Ed. 329. 

Schempp v. School Dist. of 
Abington Tp., Pa., D.C.Pa., 177 F. 
Supp. 398—Krivan v. Hourican, D. 

C. Pa., 117 F.Supp. 908—Lewis v. 
Manufacturers Cas Ins. Co., D.C. 
La., 107 F.Supp. 465—Fay v. Amer¬ 
ican Cystoscope Makers, D.C.N.Y., 
98 F.Supp. 278—Newhouse v. Canal 
Nat. Bank of Portland, D.C.Me., 94 
F.Supp. 830—Stapleton v. Mitchell, 

D. C.Kan., 60 F Supp. 51, appeal dis¬ 
missed Mitchell V. McElroy, 66 S. 
Ct. 172, two ca.se.s 326 U.S. 690, 90 
L.Ed. 406—Momand v. Paramount 
I’lctures Distributing Co., D.C. 
Mass., 19 F.Supp. 102—U. S. Fidel¬ 
ity & Guaranty Co. v. Lawson, D. 
C.Ga., 15 F.Supp. 116—^Acken v. 
New York Title & Mortgage Co., D. 

C. N.Y., 9 F.Supp. 521. 

Doyle V. Northern Pac. Ry. Co., 

D. C.Minn., 56 F.2d 708. 

25 C.J. p 693 note 80. 

JnriBdictioa is for benefit of liti¬ 
gants, and not for convenience of 
courts; and barring some recognized 
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public policy or exc^'ptional circum¬ 
stances. federal courts mu.st exercise 
such jurisdiction. 

U.S.—Sinclair Pipe Line Co. v. Sny¬ 
der, D.C.Kan., 147 F.Supp. 632. 
Obligation to exercise jurisdiction 
Grant of jurisdiction carries with 
it the obligation on tbe part of court 
to act in a proper case. 

U.S.—Merrick v. Sharp & Dohme, D.C. 

Ill., 84 F.Supp. 1008. 

Crowded calendars 
Federal district court may not re¬ 
fuse jurisdiction of action between 
parties having diverse citizen.ship be¬ 
cause its calendars are crowded. 

U.S.—Gilbert v. Gulf Oil Corp., C.C. 
A.N.Y., 153 F.2d 883, 170 A.L.R. 
319, reversed on other grounds C7 
S.Ct. 839, 330 U.S. 501, 91 L.Ed. 
1055. 

71. U.S.—Meredith v. City of Win¬ 
ter Haven, Fla., 64 S.Ct. 7, 320 
U.S. 228, 88 L.Ed. 9. conformed to, 

C. C.A., 141 F.2d 348, rehearing de¬ 
nied 141 F.2d 1019, certiorari de¬ 
nied City of Winter Haven v, Mere¬ 
dith, 65 S.Ct. 43, 323 U.S. 738, 89 
L.Ed. 592. 

In re President and Fellows of 
Harvard College, C.C.A.R.I., 149 F. 
2d 60—Mutual Life Ins. Co. of New 
York V. Krejci, C.C.A.Ill., 123 F.2d 
694—Boynton v. Moffat Tunnel Im¬ 
provement Dist., C.C.A.Colo., 57 F. 
2d 772, certiorari denied Moffat 
Tunnel Improvement Di.st. v. 
Boynton, 63 S.Ct. 20, 287 U.S. 620, 
77 L.Ed. 638. 

Reconstruction Finance Corpora¬ 
tion V. Central Republic Trust Co., 

D. C.Ill., 11 F.Supp. 976. 

Za absence of showing of facts con- 
stltuting recognised legal ground for 
refusal to pass on the merits of a 
cau.se which Is properly before It, a 
federal court must exercise Its juris¬ 
diction. 
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necessarily results where there is no court of con¬ 
current jurisdiction,*^2 ^nd is particularly true where 
the action is in personamand the jurisdiction of 
the court in question is invoked before resort is had 
to another court.'^^ 

The court is not authorized to refuse arbitrarily 
to exercise jurisdiction invoked by an appropriate 
proceeding it is not justified in declining or re¬ 
fusing jurisdiction because it is not foreseen with 
certainty that the outcome will aid plaintiff,*^® or 
merely on the ground that another remedy is avail¬ 
able,'^'^ or because another suit is pending, if the 
controversy between the parties will not necessarily 
be determined therein,“^8 or because the constitu¬ 
tionality of a state statute may be involved,or 
bccauscs of the delicacy or difficulty of deciding 
questions involving conflicts of jurisdiction between 
courts and it is not obliged to relinquish juris¬ 
diction to a state court merely because there may 
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be involved a point of law on which there is no 
state precedent.8^ The fact that the scope of review 
on appeal from a jury verdict in a state court ac¬ 
tion is wider than is permitted in a federal court 
action does not warrant a refusal of jurisdiction.®^-® 

In the absence of some recognized public policy 
or defined principle guiding the exercise of the juris¬ 
diction conferred which would in exceptional cases 
warrant its nonexercise, it has from the first been 
deemed to be the duty of the federal courts, if their 
jurisdiction is properly invoked, to decide questions 
of state law whenever necessary to the rendition of 
a judgmcnt.81-1® The difficulty of determining state 
law is not of itself a sufficient ground for the federal 
courts to decline to exercise their jurisdiction 
and the federal courts may not refuse to exercise 
their jurisdiction in a diversity case even though 
the case involves only difficult and unsettled ques¬ 
tions of state law.8i'“^ The fact that the litigation 


U.S.—American Automobile Ins. Co. 
V. Freundt, C.C.A.Ill., 103 F.2d 613. 

72. U.S.—American Automobile Ins. 
Co. V. Freundt, supra. 

73. U.S.—Kline v. Burke Const. Co., 
Ark.. 43 S.Ct. 79. 200 U.S. 226, 67 
L.Ed 226, 24 A.L.R. 1077. 

Action aeralnst railroad company un¬ 
der rederal Employers’ Zilability 
Act 

U.S.—Southern By. Co. v. Painter, C. 
C.A.Mo., 117 P.2d 100, reversed on 
other grounds 62 S.Ct. 1S4, 314 U.S. 
156, 86 L-Ed. 116—Southern Ky. 
Co. V. Cochran, C.C.A.Ky., 66 F.2d 
1019. 

Action at law under Anti-Trust Eaw 

U.S.—Momand v. Paramount Picture.s 
Distributing Co., D.C.Mass., 19 F. 
Supp. 102. 

74. U.S.—^Kline v. Burke Const. Co., 
Ark., 43 S.Ct. 79, 260 U.S. 226, 67 
L.Ed. 226, 24 A.L.R. 1077. 

75. U.S.—^U. S. V. Hosteen Tse-Kesi, 
C.A.Utah, 191 F.2d 618—Mutual 
Life Ins. Co. of New Tork v. Krej- 
ci, C.C.A.I11., 123 F.2d 694—^Ameri¬ 
can Automobile Ins. Co. v. Freundt, 
C.C.A.I11., 103 F.2d 613. 

In admiralty cases see Admiralty § 
6 a. 

Wish or oouveuience 

Jurisdiction to litigate is not to be 
granted or withheld by a court at its 
wish or convenience. 

U.S.—Ronson Art Metal Works v. 
Brown & Bigelow, D.C.N.Y., 106 F. 
Supp. 169, affirmed, C.A., 199 F.2d 
760, 

76. U.S.—In re Great Lakes Tran.sit 
Corporation, C.C.A.Ohio, 63 F.2d 
849. 

77. U.S.—^Excess Ins. Co. of America 
V. Brillhart, C.C.A.Kan., 121 F.2d 
776. 


Lewis V. Manufacturers Cas. Ins. 
Co., D.C.La.. 107 F.Supp. 465. 

78. U S.—Excess Ins. Co. of America 
V. Brillhart, C.C.A.Kan., 121 F.2d 
77G. 

79. U.S.—Woods Bros. Const. Co. v. 
Yankton County, S. D., C.C.A.S.D., 
64 F.2d 304, 81 A.L.R. 300. 

80. U.S.—Boynton v. Moffat Tunnel 
Improvement Dist., C.C.A.Colo., 57 
P.2d 772, certiorari denied Moffut 
Tunnel Improvement Dist. v. Boyn¬ 
ton, 63 S.Ct. 20, 287 U.S. 620, 77 L. 
Ed. 538. 

81. U.S.—^PacHlc Mut. Life Ins. Co. 
of California v. Rhame, D.C.S.C., 
32 F.Supp. 59. 

81.5 U.S.—Lumbermen’s Mut. Cas. 
Co. V. Elbert, La., 75 S.Ct. 161, 348 
U.S. 48, 99 L.Ed. 69. 

81.10 U.S.—^Williams v. Green Bay 
& W. R. Co., N.Y., 66 S.Ct. 284, 
326 U.S. 549, 90 L.Ed. 311—Mere¬ 
dith V. City of Winter Haven, Fla., 
64 S.Ct. 7, 320 U.S. 238, 88 L.Ed. 
9, conformed to, C.C.A., 141 F.2d 
348, rehearing denied 141 P.2d 1019, 

' certiorari denied City of Winter 
Haven v. Meredith, 66 S.Ct. 43, 323 

U. S. 738, 89 L.Ed, 692. 

Holt V. King, C.A.Kan., 250 P.2d 
671 —In re I»resident and Fellows 
of Harvard College, C.C.A.R.I., 149 
F.2d 69—Griffith v. Bank of Now 
York, C.C.A.N.Y., 147 F,2d 899, 160 
A.L.R. 1340, certiorari denied 05 S. 
Ct. 1414, 326 U.S. 874, 89 L.Ed. 
1992. 

Clifton Park Manor, Section One 

V. Mason, D.C.Del., 137 F.Supp. 326 
—Harris v, Connecticut Light & 
Power Co., D.C.Conn., 126 F.Supp. 
396, affirmed, C.A., 221 P.2d 968. 

■mriwirnnm usoessary 

In deciding question of state law, 
court would rely on narrowest ground 
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available In order to decide as little 
state law as was necessary to result. 
U.S.—Fahs V. Martin, C.A.FIa., 224 F. 
2d 387. 

81.15 U.S.—^IVilliams v. Green Bay & 
W R Co., N.Y., CG S.Ct. 284, 326 
U.S. 549, 90 LEd. 311—Meredith v. 
City of Winter Haven, Fla., 64 S.Ct. 
7, 320 U.S. 228, 88 L.Ed. 9, con¬ 
formed to, C.C.A., 141 F.2d 348, re¬ 
hearing denied 141 F.2d 1019, cer¬ 
tiorari denied City of Winter Ha¬ 
ven V. Meredith, 65 S.Ct. 43, 323 
U.S. 738, 89 L.Ed. 592. 

Holt V. King, C.A.Kan., 250 F.2d 
671—Versluis v. Town of Haskell, 
Okl., C.C.A.Okl., 154 F.2d 935—Lay- 
ton V. Thayne, C.C.A.Utah, 144 P.2d 
94, certiorari denied 65 S.Ct. 277, 
two cases, 323 U.S. 786, 89 L.Ed. 
627. 

Hachmann v. Mayo Clinic, D.C. 
Minn., 160 F.Supp. 468—Paschall v. 
Mooney. D.C.N.Y.. 110 F.Supp. 749 
—Deane v. Fidelity Corp. of Mich¬ 
igan, D.C.Mich., 82 F.Supp. 710— 
Prudential Ins. Co. of America v. 
Zimmerer, D.C.Neb., 66 F.Supp. 492. 

81.20 U.S.—Meredith v. City of Win¬ 
ter Haven, Pla., 64 S.Ct. 7, 320 U.S. 
228, 88 L.Ed. 9, conformed to, C.C. 
A., 141 P.2d 348, rehearing denied 
141 P.2d 1019, certiorari denied City 
of Winter Haven v. Meredith, 66 S. 
Ct. 43. 323 U.S. 738, 89 L.Ed. 692. 

Harlow v. Ryland, C.A.Ark., 172 
F.2d 784—In re President and Fel¬ 
lows of Harvard College, C.C.A.R. 
I., 149 F.2d 69. 

Sinclair Pipe Line Co. v. Snyder, 
D.C.Kan., 147 F.Supp. 632—Clifton 
Park Manor, Section One v. Mason. 
D.C.Del., 137 F.Supp. 326—Amdal 
v. P. W. Woolworth Co., D.C.Iowo, 
84 F.Supp. 667. 

Novel auovtloa of state law 
Federal court need not refuse to 
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involves the complicated affairs of a foreign cor¬ 
poration is not of itself sufficient reason for a federal 
court to decline to exercise its jurisdiction,8^-26 nor 
is the fact that the litigation concerns a state's 
power of eminent domain of itself sufficient ground 
for refusing to exercise jurisdiction in a diversity 
case.*^‘3® 

The doctrine of abstention, under which a federal 
court may decline to exercise its jurisdiction is an 
extraordinary and narrow exception to the duty of 
a federal court to adjudicate a controversy properly 
before it, and is only justified in exceptional cir¬ 
cumstances where remitting the parties to the state 
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court would serve an important countervailing in- 
terest.81-36 Nevertheless, it is recognized that the 
duty to exercise jurisdiction is not absolute, that the 
rule declaring that duty is not universally true, and 
that there are situations in which the federal courts 
possess some discretionary power in the matter,*^ 
and may in their discretion properly withhold the 
exercise of the jurisdiction conferred on them where 
there is no lack of another suitable forum,82.6 par¬ 
ticularly where the case involves a matter of purely 
local or state interest and the state courts afford an 
adequate remedy.®-*^® The considerations which 
may warrant a refusal to exercise jurisdiction are 


exercise jurisdiction merely because 
a novel question of state law is pre¬ 
sented In private litigration not affect¬ 
ing real estate titles or some public 
Interest or some public policy of con¬ 
sequence. 

U.S.—Standard Accident Ins. Co. ▼. 

Leslie, D.C.Ill., 66 P.Supp. 134. 
Coastrnctloa of railroad debentures 
That construction of covenant in 
railroad debentures would primarily 
affect Interests of public in Wiscon¬ 
sin, where railroad lines were locat¬ 
ed, merely suggested an additional 
phase of local law which federal 
court might have to apply, and did 
not authorize New York federal court 
to decline to act because its action 
might interfere with state proceed¬ 
ings, state functions or functioning 
of state administrative agencies. 
U.S.—^Williams v. Green Bay & W. 
n. Co., N.Y., 66 S.Ct, 284, 326 U.S. 
649, 90 L.Ed. 311. 

A fortiori, a federal court is not 
required to refuse to assume Juris¬ 
diction merely because a question is 
presented which varies only slight¬ 
ly from that decided by a state court. 
U.S.—Shell Oil Co. V. Dye, C.C.A.Ill., 
135 F.2d 365. 

81.2$ U.S.—^Williams v. Green Bay & 
W. R. Co., N.Y., 66 S.Ct. 284. 326 
U.S. 549, 90 L.Ed. 311. 

Management and internal affairs of 
foreign corporation 

(1) Whether district court should 
have taken jurisdiction of common 
stockholders’ suit to enjoin corpora¬ 
tion from redeeming and reis.sulng 
common stock to others was within 
that court’s sound discretion, where 
acts complained of concerned only in¬ 
ternal affairs of foreign corporation. 
U.S.—^Alm V. American Hair & Pelt 

Co.. C.C.A.I11., 91 p.2d 354. 

(2) In determining whether acts 
concerned only internal affairs of 
corporation for jurisdictional pur¬ 
poses, court Was not required to con¬ 
sider only verified factual allegations 
of bill but could also look to verified 
allegations of answer. 

U.S.—^Alm V. American Hair & Felt 
Co., supra. 


[ (3) Jurisdiction with respect to in¬ 

ternal affairs of foreign corporations 
generally see Corporations S 1879 et 
seq. 

(4) Doctrine of forum non con¬ 
veniens as applied to controversy re¬ 
lating to internal affairs of a for¬ 
eign corporation generally sec Fed¬ 
eral Civil Procedure § 497. 

81.30 U.S.—^Allegheny County v. 
Frank Mashuda Co., Pa., 79 S.Ct. 
1060, 360 U.S. 185, 3 L.Ed.2d 1163. 

81.35 U.S.—Allegheny County v. 
Frank Mashuda Co., supra. 

82. U.S.—Commonwealth of Massa¬ 
chusetts V. State of Mi.ssouri, Ma.9s. 
& Mo., 60 S.Ct. 39. 308 U.S. 1, 84 
L.Ed. 3—Rogers v. Guaranty Trust 
Co. of New York, N. Y., 53 S.Ct. 
295, 288 U.S. 123, 77 L.Ed. 662, 8!) 
A.L.R. 720—Canada Malting Co,, 
lAd. v. Patterson Steamships Ltd., 
NY., 62 S.Ct 413, 285 U.S. 413, 76 
L Fid. 837—^Kansas City Southern 
By. Co. V. U. S., Mo., 61 S.Ct. 304, 
282 U.S. 760, 75 L.Ed. C84. 

McLarty v. Borough of Ramsey, 

C. A.N.J., 270 P.2d 232—Beach v. 
Rome Trust Co., C.A.N.Y., 269 F.2d 
367—Maryland Casualty Co. v. 
Boyle Const. Co., C.C.A.S.C., 123 F. 
2d 658—^American Automobile Ins. 
Co. V. Preundt, C.C.A.I11.. 103 P. 
2d 613—United Milk Products Cor¬ 
poration V. Lovell, C.C.A.Ohio, 75 P. 
2d 923, certior.arl denied Lovell v. 
United Milk I'roducts Corporation, 
65 S.Ct. 831, two cases, 296 U.S. 
751, 79 L.Ed. 1696—Heine v. New 
York Life Ins. Co.. C.C.A.Or., 60 F. 
2d 382. followed in Herrmann v. 
New York Life Ins. Co., 50 F.2d 
387. 

In re Green River Drainage Area, 

D. C.Utah, 147 P.Supp. 127—Miller 
v. Director, Middletown State Hos¬ 
pital, Middletown, N. Y., D.C.N.Y., 
146 P.Supp. 674, affirmed, C.A., 243 
P.2d 627—Webb v. State Univer¬ 
sity of New York, D.C.N.T., 120 F. 
Supp. 654. 

Discretion in admiralty cases see 
Admiralty 16, 16, 17 c, 30 a. 82, 
37, 69. 


luteraal operation of state court 

Matter Involved was one which af¬ 
fected internal operations of courts 
of state and within its power to reg¬ 
ulate and, therefore, it was within 
sound discretion of federal district 
judge to dismiss Negro attorney’s 
, suit for declaratory judgment and 
permanent injunction restr.alning city 
and certain of Its yjdminlstratlve offi¬ 
cers from maintaining certain signs 
in state courthouse in city indicating 
segregation of races In public rest¬ 
rooms maintained In building for 
men and women. 

U.S5.—Dawley v. City of Norfolk, Va., 
C.A.Va., 260 F.2d 647. 

82.5 U.S.—Commonwealth of Massa¬ 
chusetts V. State of Mis.gourI, Mass. 
& Mo., 60 S.Ct. 39, 308 U.S. 1, 84 
L.Ed. 3. 

D.C.—Paley v. Solomon. D.C., 68 F. 
Supp. 887. 

82.10 U.S.—Alabama Public Service 
Commission v. Southern Ry. Co.. 
Ala., 71 S.Ct. 762, 341 U.S. 341, 95 
L.Ed. 1002—Stainback v. Mo Hock 
Ke Lok Po, Hawaii, 69 S.Ct. 606, 
336 U.S. 368, 93 L.Ed. 741. 

Misinanagemeat of iararaiice society 

It is the trend of judicial decision 
that where Irregularities and mis¬ 
management of insurance society are 
charged, to leave such investigations, 
corrections and supervision to the 
state authorities whore the state has 
enacted adequate laws for such pur¬ 
pose. 

U.S.—Wright V. The Praetorians, C. 
C.A.Tex.. 152 P.2d 856. 

Ooustitutiouality of state statute 
State courts are the preferable for¬ 
um for adjudication of question 
whether local statute offends Feder¬ 
al Constitution, since such courts, 
equally with federal courts, are 
charged with duty of safeguarding 
constitutional rights, and as result 
of dual system of government, have 
authoritative say on construction and 
meaning of state statutes. 

U.S.—Galfas v. City of Atlanta, C.A. 
Ga., 193 F.2d 93L 
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the avoidance of the hazard of unsettling some deli¬ 
cate balance in the area of federal-state relation¬ 
ships, the unnecessary impairment of state functions, 
and the premature or unnecessary determination of 
constitutional questions.82.i5 

The exceptional circumstances under which the 
federal courts will decline to exercise their jurisdic¬ 
tion relate to the discretionary powers of courts of 
equity and the exception is apparently based on 
the rationale that discretion to grant equitable re¬ 
lief should be exercised with scrupulous regard for 
the rightful independence of state governments and 
only when the asserted federal right cannot be 
preserved except by the exercise of federal equity 
jurisdiction.82.6 The equitable considerations which 
govern the court in deciding whether to decline to 
hear a case are substantially the same whether the 
complainant seeks an injunction or a declaratory 

judgnient.83.10 

Thus, abstention has been held proper where the 
exercise of equitable jurisdiction by the federal 
court would disrupt a state administrative proc¬ 
ess,88.15 interfere with the collection of state tax- 
es,83.20 Qj. otherwise create needless friction by un¬ 
necessarily enjoining state officials from executing 
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domestic policies.82.25 Where federal jurisdiction 
is invoked to attack a state administrative order 
issued under a statute concededly valid and affecting 
only local or intra-state matters, the federal courts 
must decline jurisdiction where the state courts 
afford an adequate remedy for the determination of 
the validity of the state order.83.30 .vvas held 
improper for a federal court to accept jurisdiction of 
an attack on a state statute which was claimed to 
authorize the taking, without compensation, of 
rights of access to a highway, where the state 
provided a procedure whereby the constitutional 
rights of owners could be determined and protcct- 
e(j.83.35 A federal court has declined jurisdiction 
where the only issue was whether a municipal ordi¬ 
nance was void for want of statutory power to enact 
it.83.40 Where defendant claimed that it was a 
charitable corporation subject to suit only by the 
state attorney general, the federal court declined 
jurisdiction on the ground that the issue should be 
determined by the state courts.83.46 

The circumstances under which a federal court 
may decline jurisdiction under the doctrine of forum 
non conveniens are discussed in Federal Civil Pro¬ 
cedure § 486 ct seq. The doctrine of comity, under 


82.15 U.S,—Martin v. Creasy, Pa.. 70 
S.Ct. 1034, 360 U.S. 319, 3 L.Ed.2d 
1186, 

83. U.S.—^Alabama Public Service 
Com’n V. Southern Ry. Co., Ala., 71 
S.Ct. 762, 341 U.S. 341. 95 L.Ed. 
1002—Gordon v. Ominsky, Pa., 55 
S.Ct. 391, 294 U.S. 186, 79 L.Ed. 
848—Penn General Casualty Co. v. 
Commonwealth of Pennsylvania ex 
rel. Schnader, Pa., 56 S.Ct. 386, 204 
U.S. 189, 79 L.Ed. 850—Common¬ 
wealth of Pennsylvania v. Wil¬ 
liams, Pa., 66 S.Ct. 380, 294 U.S. 
176, 79 L.Ed. 841, 96 A.L.R. 1166. 

Boyer v. Travelers’ Protective 
Ass’n of America, C.C.A.Pa., 75 P. 
2d 440. 

Sain V. Montana Power Co., D.C. 
Mont., 20 F.Supp. 843. 

Okl.—Operators Royalty & Producing 
Co. V. Tulsa Rig, Heel & Manufac¬ 
turing Co., 66 P.2d 400, 176 Okl. 
442. 

83.5 U.S.—Alabama Public Service 
Com’n V. Southern Ry. Co., Ala,, 
71 S.Ct. 762, 341 U.S. 341, 96 L.Ed. 
1002—Burford v. Sun Oil Co., Tex., 
63 S.Ct. 1098, 319 U.S. 316, 87 L.Ed. 
1424, rehearing denied 63 S.Ct. 1442, 
320 U.S. 214, 87 L.Ed. 1861—Rail¬ 
road Com’n of Texas v. Pullman 
Co., Tex., 61 S.Ct. 648, 312 U.S. 496, i 
86 L.Ed. 971. ' 

Galfas v. City of Atlanta, C.A. j 
Ga., 193 F.2d 931. l 

Dawley v. City of Norfolk, Va., 
D.C.Va., 169 F.Supp. 642, affirmed, 
CJL, 200 F.2d 647. 


83,10 U.S.—Pennsylvania Greyhound 
Lines v. Board of Public Utility 
Com’rs, D.C.N.J., 307 F.Supp. 521. 

83.15 U.S.—Burford v. Sun Oil Co., 

I Tex., 63 S.Ct, 1098, 319 U.S. 315, 87 
j L.Ed. 1424, rehearing denied 63 S. 

I Ct. 1442, 320 U.S. 214, 87 L.Ed. 1851 
—Commonwealth of Pennsylvania 
V. Williams, Pa.. 65 S.Ct. 380, 294 
U.S. 176, 79 L.Ed. 841, 96 A.L.R. 
1166. 

State reerulation. at oil industry 
Where state statute provided a uni¬ 
form method for formation of policy 
regarding oil industry, and deter¬ 
mination of cases by state commis¬ 
sion and judicial review of commis¬ 
sion’s determinations in state courts 
were expeditious and adeauate, a 
sound respect for independence of 
state action required federal court to 
refuse to take jurisdiction of diver¬ 
sity of citizenship suit to enjoin en¬ 
forcement of commission order on 
ground that order deprived plaintiff 
of property without due process of 
law. 

U.S.—Selby Oil & Gas Co. v. Rail¬ 
road Commission of Texas. Tex., 
63 S.Ct. 1114, 319 U.S. 348, 87 L.Ed. 
1448, rehearing denied 63 S.Ct. 1443, 
320 U.S. 214, 87 L.Ed. 1861—Bur¬ 
ford V. Sun on Co., Tex., 63 S.Ct. 
1098, 319 U.S. 816, 87 L^Ed. 1424, 
rehearing denied 63 S.Ct. 1442, 820 
U.S. 214, 87 L.Ed. 1861. , 

83.80 U.S.—Great Lakes Dredge 
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I Dock Co. V. Huffman, La., 63 S.Ct. 
I 1070, 319 U.S. 293, 87 L.Ed. 1407. 

I Water rates 

Federal district court should have 
refused to entertain jurisdiction of 
action by customer for declaratory 
judgment and to enjoin water compa¬ 
ny from charging and collecting a 
surcharge of sixty per cent of wa¬ 
ter rate, as required by city ordi¬ 
nance, where customer could have the 
same declaration of rights and In¬ 
junction in state court under the 
state Declaratory Judgment Act, If 
the state court agreed with the con¬ 
tention of the customer. 

U.S.—General Inv. & Service Gorp. v. 
Wichita Water Co., C.A.Kan., 236 
F.2d 464. 

83.25 U.S.—^Martin v. Creasy, Pa., 
79 S.Ct. 1034, 360 U.S. 219, 3 L.Ed. 
2d 1186—^Alabama Public Service 
Commission v. Southern Ry. Co., 
Ala., 71 S.Ct. 762, 341 U.S. 841, 96 
L.Ed. 1002. 

83.30 U.S.—^Alabama Public Service 
Commission v. Southern Ry. Co., 
supra. 

83.35 U.S.—Martin v. Creasy, Pa.. 79 
S.Ct. 1034. 360 U.S. 219, 3 L.Ed.2d 
1186. 

83.40 U.S.—General Investment & 
Service Corporation, Inc. v. Wich¬ 
ita Water Co., C.A.Kan., 286 F.2d 
464. 

83.45 U.S.—Snipes v. Youth Argosy,. 
Inc., D.aMasB., 94 F.Supp. 874. 
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which a federal court may decline to exercise its 
jurisdiction where there is a suit pending in the 
state courts between the same parties, is considered 
in Courts § 528 et seq. As discussed in Actions 
§ 133 c (8), the pendency of another action between 
the same parties in another federal court may cause 
the court to stay its hand, but, in a particular case, 
it may not be an abuse of discretion to retain juris¬ 
diction as against another federal court having con¬ 
current jurisdiction.84 Jurisdiction in a case may 
be declined or relinquished in part, and retained 
and exercised for a limited purpose and so far as 
deemed necessary for the accomplishment of that 

purpose.® 5 

§ 10(2). - Stay of Exercise of Jurisdic¬ 

tion 

In recent years, there has developed a doctrine, the 
application of which has been expanding, to the effect 
that the federal courts may under certain circumstances 
stay or postpone the exercise of their Jurisdiction pend¬ 
ing the determination by the state courts of a question 
of state law involved in the litigation. 

In recent years, there has been developed a doc¬ 
trine, the application of which has been expanding, 
to the effect that the federal courts may, in their 
discretion, under certain circumstances, stay or 
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postpone the exercise of their jurisdiction pending 
the determination by the state courts of a question 
of state law involved in the litigation.®5.50 qhis 
doctrine does not involve an abdication of federal 
jurisdiction, but only a postponement of its exer¬ 
cise. The rule here discussed is to be distin¬ 
guished from the problem of priority of jurisdiction 
as between federal and state courts, discussed in 
Actions § 133 c (7) and Courts § 529, for the instant 
rule applies although there is no action pending in 
the state courts.®^'^^ 

It seems to be established that where the existence 
of a constitutional question turns on the construc¬ 
tion of a state statute the meaning of which is 
obscure, the federal court should hold the case in 
abeyance pending a definitive construction of the 
statute in the state courts,® 5.53 provided there is 
an adequate remedy in the state courts for the 

determination of that question®5-54 ^nd that such 
remedy docs not impair the right to a subsequent 
determination of the federal claim.®5*55 The fed¬ 
eral courts should not determine questions of con¬ 
stitutionality on the basis of preliminary guesses re¬ 
garding local law; such guesses are avoided by hold¬ 
ing the litigation until definite determinations of 
local law are made by the state courts.®5-56 


84. U.S.—In re Georgia Power Co., 
C.C.A.Oa., 89 F.2d 218, certiorari 
denied 68 S.Ct. 11, 302 U.S. 692, 82 
L.Ed. .635, and Georgia Power Co. 
V. Underwood, 58 S.Ct, 11, 302 U.S. 
693, 82 L.Ed. 635. 

85. U.S.—Atlas Life Ins. Co. v. W. 
I. Southern, Inc., Okl., 59 S.Ct. 657, 
306 U.S. 563, 83 L.Ed. 987, conform¬ 
ed to, C.C.A., 106 F.2d 668—Gordon 
V. Ominsky, Pa.. 55 S.Ct. 391, 294 
U.S. 186, 79 L.Ed. 848—Common¬ 
wealth of Pennsylvania v. Wil¬ 
liams, Pa., 55 S.Ct. 380, 294 U.S. 
176. 79 L.Ed. 841, 96 A.L.H. 1166. 

85.50 U.S.—Louisiana Power & 

Light Co. V. City of Thibodaux, 
La., 79 S.Ct. 1070, 360 U.S. 25, 3 L. 
Ed.2d 1058, rehearing denied 79 S. 
Ct. 1442, 360 U.S. 940, 3 L.Ed.2d 
1562. 

Discretion 

(1) Doctrine of **equitable absten¬ 
tion" Is discretionary in its applica¬ 
tion, not jurisdictional. 

U.S.—Shelton v. McKinley, D.C.Ark., 
174 F.Supp. 351. 

(2) This ground for declining to 
exercise jurisdiction has been in¬ 
voked In so many cases decided by 
the United States Supreme Court as 
perhaps to give rise to serious doubt 
as to whether the lower courts in 
fact have discretion In the matter. 
U.S.—Penagaricano v. Allen Corp., C. 

A.Puerto Rico, 267 F.2d 650. 

85.51 U.S.—Harrison v, National 


Ass'n for the Advancement of Col¬ 
ored l^eople, Va., 79 S.Ct. 1025, 360 

U. S. 167, 3 L.Ed.2d 1152. 

85.52 U.S.—Government and Civic 
Emp. Organizing Committee, CIO 

V. AV’indsor. D.C.Ala., 116 F.Supp. 
354, affirmed 74 S.Ct. 429, 347 U.S. 
901, 98 L.Ed. lOCl. 

85.53 U.S.—City of Meridian v. 
Southern Bell Tel. & Tel. Co., Miss., 
79 S.Ct. 465, 358 U.S. 639, 3 L.Ed.2d 
662—Albertson v. Millard, Mich, 
73 S.Ct. 600, 345 U.S. 242, 97 L.Ed. 
983—^Alabama Public Service Com’n 
V. Southern Ry. Co., Ala., 71 S.Ct. 
762, 341 U.S. 341, 95 L.Ed. 1002— 
Shipman v. Du Pre, S.C., 70 S.Ct. 
640, 339 U.S. 321, 94 L.Ed. 877— 
Toomer v. Witsell, S.C., 68 S.Ct. 
1156, 334 U.S. 385, 92 L.Ed. 1460, 
rehearing denied 69 S.Ct. 12, 335 
U.S. 837, 93 L.Ed. 389—American 
Federation of Labor v. Watson, 
Fla., 66 S.Ct. 761, 327 U.S. 582, 90 
L.Ed. 873—Spector Motor Service v. 
McLaughlin, Conn., 65 S.Ct. 162, 323 
U.S. 101, 89 L.Bd. 101—City of Chi¬ 
cago V. Fieldcrest Dairies, Ill., 62 
S.Ct. 986, 316 U.S. 168, 86 L.Ed. 
1356—Railroad Commission of 
Texas v. Pullman Co,, Tex., 61 S.Ct. 
643, 312 U.S. 496, 85 L.Ed. 971. 

Doby v. Brown, C.A.N.C., 232 F. 
2d 604, certiorari denied 77 S.Ct. 
67, 352 U.S. 837, 1 L.Ed.2d 65—All 
Am. Airways v. Village of Cedar- 
hurst, C.A.N.Y., 201 F.2d 273—Tow¬ 
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er Realty v. City of Eto^st Detroit, 
C.A.Mioh., 196 F.2d 710—East Coast 
Lumber Terminal v. Town of Baby¬ 
lon, C.A.N.Y., 174 F.2d 106—In re 
I^resident and Fellows of Harvard 
College, C.C.A.R.I., 149 F.2d 69— 
McLain v. Lance, C.C.A.Tex., 146 
F.2d 341, certiorari denied 65 S.Ct. 
1183, 325 U.S. 855, 89 L.Ed. 1976. 

C:reasy v. Stevens, D.C.Pa., 160 
F.Supp. 404, probable jurisdiction 
noted 79 S.Ct. 38, 358 U.S. 807, 3 L. 
Ed.2d 53—Catoggio v. Grogan, D.C. 
isr.j., 149 F.Supp. 94—Sinclair Pipe 
Line Co. v. Snyder, D.C.Kan., 147 F. 
Supp. 632—Government and Civic 
Emp. Organizing Committee, CIO v. 
Wind.sor, D.C.Ala., 116 F.Supp. 351, 
affirmed 74 S.Ct. 429, 347 U.S. 901. 
98 L.Ed. 1061—Pierce v. Hilde¬ 
brand, D.C.Iowa, 103 F.Supp. 396. 

85.54 U.S.—Hillsborough Tp. Somer¬ 
set County, N. J. v. Cromwell, N.J., 
66 S.Ct. 445, 326 U.S. 620, 90 L Ed. 
368—Railroad Commission of Tex¬ 
as v. Pullman Co., Tex., 61 S.Ct. 
643, 312 U.S. 496, 85 L.Ed. 971. 

Catoggio V, Grogan, D.C.N.J., 149 
F.Supp. 94. 

85.55 U.S.—Railroad Commission of 
Texas v. Pullman Co., Tex., 61 S. 
Ct. 643, 312 U.S. 496, 85 L.Ed. 971. 

85.56 U.S.—^Harrison v. National 

Ass'n for the Advancement of Col¬ 
ored People, Va., 79 S.Ct. 1025, 360 
U.S. 167, 3 L.Ed.2d 1162—Lelter 
Minerals v. U. S., Lia., 77 S.Ct. 287, 
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Where the disposition of a doubtful question of 
local law mig^ht terminate the controversy and make 
it unnecessary to decide a substantial constitutional 
question, considerations of equity justify a rule of 
abstention.S5.G7 Thus, where application is made to 
the federal courts for relief against an order issued 
by a state agency on the ground that such order 
violates the Federal Constitution and there is a 
substantial question as to the authority and power 
of the agency to issue such order under state law, 
the federal courts should hold the case until the 
authority of the agency is determined by the state 
courts.*^5.58 Similarly, where a municipal ordinance 
assailed as violating the Federal Constitution is also 
open to the objection that it is in conflict with a 
state statute, the court should defer proceedings 
until the latter question is ruled on by the state 

courts.85.59 

It has been held that the federal court should 
stay its hand even though not requested to by a liti- 
gant85.60 and that complainant cannot avoid the 
invocation of the doctrine by failing to allege that 
the ordinance the constitutionality of which is at¬ 
tacked is invalid under state Iaw.85.6i The policy of 
deferring decision until the state courts have passed 
on a questioned statute has been held applicable 
even though the attack on the statute was only an 
incidental element of the case.85.G2 

Reference to the state court for construction of a 
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State statute whose validity is challenged in the fed¬ 
eral courts should not be automatic. 8 5-63 The doc¬ 
trine that a federal court may postpone the exercise 
of its jurisdiction pending the determination of 
questions of state law by the state courts is an 
extraordinary and narrow exception to the duty 
of a federal court to adjudicate a controversy prop¬ 
erly before it.85.64 Where the state statute or 
ordinance is clear and unambiguous, the federal 
action need not be stayed pending an authoritative 
construction by the state courts;85.65 the federal 
court should apply settled state law without ab¬ 
staining from the exercise of jurisdiction even 
though such course requires the determination of 
difficult constitutional questions.85.66 The federal 
court will not defer decision until there is an ad¬ 
judication by the state courts where such procedure 
is neither helpful nor necessary or where the issue 
is essentially federal,85.67 or where federal questions 
would necessarily remain and the litigation has al¬ 
ready been in the federal courts for an inordinately 
long time.85.68 

Although it had been indicated that the doctrine 
permitting a stay pending a determination by the 
state courts of the questions of state law involved 
in the case does not extend to cases involving non- 
constitutional federal issues the determination of 
which depends on underlying issues of state law, 
even though the state law is unsettled and diffi- 


860 U.S. 220, 1 L.,Ed.2d 267, rehoar- 
ing: denied 77 S.Ct. 553, 352 U.S 
1019, 1 L.Ed.2d 660—Specter Motor 
Service v. McLaughlin, Conn., 65 
S.Ct. 152, 323 U.S. 101, 89 L.Ed. 
101 . 

Catog-grlo V. Grogan, D.C.N.J., 149 
F.Supp. 94. 

Plrst Amendment cases 

Distinction In appropriate exercise 
of federal jurisdiction to nullify state 
statute Is made between cases where 
only due process and equal protec¬ 
tion clause of Fourteenth Amend¬ 
ment are involved, and cases where 
Plrst Amendment is invoked. 

U.S.—Stapleton v. Mitchell, D.C.Kan., 
60 F.Supp. 61, appeal dismissed 
Mitchell V. McElroy, 66 S.Ct. 172, 
two cases, 326 U.S. 690, 90 L.Ed. 
406. 

85.B7 U.S.—Harrison ▼. National 
Ass'n for the Advancement of Col¬ 
ored People, Va., 79 S.Ct. 1025, 360 
U.S. 167, 3 L.Ed.2d 1162—City of 
Meridian v. Southern Bell Tel. & 
Tel. Co., Miss., 79 S.Ct. 456, 368 U. 
S. 639, 3 L.Ed.2d 662—Public Utili¬ 
ties Com’n V. United Fuel Gas Co., 
Ohio, 63 S.Ct. 369, 317 U.S. 466, 87 
L.Ed. 396, rehearing denied 63 S.Ct. 
667, 318 U.S. 798, 87 L.Ed. 1162— 
Railroad Commission of Texas v. 


Pullman Co., Tex., 61 S.Ct. 643, 312 
U.S. 496, 85 L.Ed. 971. 

Sinclair Pipe Line Co. v. Snyder, 
D.C.Kan., 147 F.Supp. 632. 

85.58 U.S.—Railroad Commi.ssion of 
Texas v. Pullman Co., Tex., Cl S.Ct. 
643. 312 U.S. 496, 85 L.Kd. 971. 

Sinclair Pipe Line Co. v. Snyder, 
D.C.Kan., 147 F.Supp. 632. 

85.59 U.S.—City of Chicago v. Field- 
crest Dairies, Ill., 62 S.Ct. 986, 316 
U.S. 168, 86 L.Ed. 1355. 

85.60 U.S.—Catoggio v. Grogan, D.C. 
N.J., 149 F.Supp, 94. 

85.61 U.S.—Catoggio v. Grogan, su¬ 
pra. 

85.62 U.S.—Pierce v. Hildebrand, D. 
C.Iowa, 103 F.Supp. 396. 

85.63 U.S.—National Ass’n for the 
Advancement of Colored People, 
Inc., V. Bennett, Ark., 79 S.Ct. 1192, 
360 U.S. 471, 3 L.Ed.2d 375. 

85.64 U.S.—^Allegheny County v. 
Frank Maahuda Co., Pa., 79 S.Ct, 
1060, 360 U.S. 185. 3 L.Ed.2d 1163. 

Special olrcumstances 

Submission of special issues of 
doubtful state law to the courts of 
the state for final disposition of the 
state question is a useful device in 
judicial administration in proper clr- 
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cumstance.s but in the absence of spe¬ 
cial circumstances, it should not be 
used to impede the normal course of 
action where federal courts have ju- 
ri.sdiction of controversy. 

U.S.—Propper v. Clark, N.Y.. 69 S.Ct. 
1333, 337 U.S. 472, 93 L.Ed. 1480. 
rehearing denied 70 S.Ct, 33, 338 
U.S. 841, 94 L.Ed. 614, rehearing 
denied 72 S.Ct. 289, 342 U.S. 907, 96 
L.Ed. 679. 

85.65 U.S.—Toomer v. Witsell. S.C.. 
68 S.Ct. 1156, 334 U.S. 385, 92 L.Ed. 
1460, rehearing denied 69 S.Ct. 13, 
335 U.S. 837, 93 L.Ed. 389. 

Schempp v. School Dist. of 
A])ington Tp., Pa., D.C.Pa., 177 F. 
Supp. 398—Shelton v. McKinley, D. 
C.Ark., 174 F.Supp. 351—Bryan v. 
Austin, D.C.S.C., 148 F.Supp. 663, 
vacated on other grounds 77 S.Ct. 
1396. 354 U.S. 933. 1 L.Ed,2d 1627. 

85.66 U.S.—^Allegheny County v. 
Frank Mashuda Co., Pa., 79 S.Ct, 
1060, 360 U.S. 185, 3 L.Ed.2d 1163. 

85.67 U.S.—^All Am. Airways v. Vil¬ 
lage of Cedarhurst, C.A.N.y., 201 
F.2d 273. 

85.68 U.S.—Public Utilities Com’n v. 
United Fuel Gas Co., Ohio, 63 S.Ct. 
369, 317 U.S. 466, 87 L.Ed. 396, re¬ 
hearing denied 63 S.Ct. 557, 318 U.S. 
798, 87 L.Ed. 1162. 
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'nor to cases where jurisdiction is invoked 
on the basis of diversity of citizenship,^^.70 the 
later cases do not impose such limitation on the 
doctrine.®^*'^^ The doctrine applies at law as well 
as in equity,and would seem to be particularly 
applicable in an eminent domain case.®^-'^® 

In a suit to establish title to land claimed by the 
United States wherein the main issue was the effect 
of a state statute on the title of the United States, it 
was held that the action should be stayed pending 
a construction of the statute by the state courts.®^*'^'* 
Although the federal bankruptcy court has exclusive 
control over the administration of an estate in its 
possession, it may provide for the submission to 
state courts of particular controversies involving un¬ 
settled questions of state law.®5‘75 Jn an action to 
wind up a corporation on the ground that the statute 
under which the life of the corporation was ex¬ 
tended was invalid, the court stayed the action pend¬ 
ing determination of the question by a state 
court.®5-76 In a habeas corpus proceeding wherein a 
prisoner alleged a violation of his constitutional 
rights, the court stayed the action pending the dctcr- 
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mination of preliminary state law questions by the 
state courts.®s*77 It has been held that an alleged 
conflict between a state and federal statute docs not 
raise a "constitutional question’^ and that the rule 
calling for a stay pending state court action is not 
applicable.® 5*78 The fact that the action is against 
state officials does not w^arrant a stay where the 
federal court is not called on to interpret a state 
statute or to rule on its constitutionality.®^'7*'> 

• 

§11. Jurisdiction of Entire Controversy 

As a general rule, the Jurisdiction of a federai court 
which has been properly acquired extends to a deter¬ 
mination of the entire controversy and a decision of alt 
questions involved in the case, including questions aris¬ 
ing under state law; but where the court's jurisdiction 
is based on the existence of a federal question, its power 
does not extend to the determination of a separate and 
distinct nonfederal cause of action which is joined with, 
and related to, a federal cause of action. 

A federal court has the right, power, and authority 
to decide and determine the entire controversy and 
all the issues and questions involved in the case of 
which it has properly acquired jurisdiction,®® and, 


85.69 XJ.S.—^Propper v. Clark, N.T., 
69 S.Ct. 1383, 337 U.S. 472. 93 L. 
Ed. 1480, rehearingr denied 70 S.Ct. 
33, 338 U.S. 841, 94 L.Ed. 514, re¬ 
hearing denied 72 S.Ct. 289, 342 tJ.S. 
907, 96 L.Ed. 679. 

85.70 U.S.—Sutton V. Lelb, III,, 72 S. 
Ct. 398, 342 U.S. 402, 96 L.Ed. 448, 
rehearing denied 72 S.Ct. 674, 343 U. 
S. 921, 96 L.Ed. 1334—Clark v. 
Propper, KT., 69 S.Ct. 1333, 337 
U.S. 472, 93 L.Ed. 1480, rehearing 
denied 70 S.Ct 33, 338 U.S. 33, 94 
L.Ed. 614, rehearing denied 72 S.Ct. 
280, 342 U.S. 907, 96 L.Ed. 679. 

Mogis V. Lyman-Richey Sand & 
Gravel Corp., aA-NTeb., 190 F.2d 
202, certiorari denied 72 S.Ct 168, 
342 U.S. 877, 96 L.Ed. 659. 

Effect of aiiTinTiYient of xnandage on. 
spouse's duties 

U.S.—Sutton V. Leib, Ill., 72 S.Ct 398, 
342 U.S. 402, 96 L.Bd. 448, rehear¬ 
ing denied 72 S.Ct 674, 343 U.S, 921, 
96 L.Ed. 1334. 

85.71 U.S.—Louisiana Power & 

Light Co. V. City of Thibodaux, La., 
79 S,Ct 1070, 360 U.S. 25, 3 L.Ed.2d 
1058, rehearing denied 79 S.Ct 1442, 
360 U.S. 940, 3 L.Ed.2d 1552. 

Struthers v. Robertson Lumber 
Co., D.C.Miun., 178 F.Supp. 204. 

85.72 U.S.—^L»oulsiana Power & 

Light Co. V. City of Thibodaux, La., 

. 79 S.Ct 1070, 1078, 860 U.S. 26, 8 
L.Ed.2d 1058, rehearing dented 79 
act 1442, 360 U.S. 940, 8 L.Ed.2d 
1552. 

85.73 U.S.—^Louisiana Power & 

Co. V. City of Thibodaux^ su¬ 
pra. 


“The special nature of eminent 
domain justiflos a district judge, 
when his familiarity with tho prol»- 
lems of local law so counsels him, 
to ascertain the meaning of a dis¬ 
puted state statute from the only 
tribunal empowered to speak de¬ 
finitively—the courts of tho State 
under whose statute eminent domain 
is sought to be cxorcLsed—rather 
than himself make a dubious and 
tentative forecast.” 

U.S.—Louisiana Power & Light Co. 
V. City of Thibodaux, supra. 

85.74 U.S.—Loiter Minerals v. U. S., 
La., 77 S.Ct. 287, 360 U.S. 220, 1 L. 
Ed.2d 267, rehearing denied 77 S. 
Ct. 653, 352 U.S. 1019, 1 L.Ed,2d 
560. 

85.75 U.S.—Thompson v. Magnolia 
Petroleum Co., Mo., 60 S.Ct. 628, 
309 U.S. 478, 84 L.Ed. 876. 

85.76 U.S.—Struthers v. Robertson 
Lumber Co., U.C^Minn., 178 F.Supp. 
204. 

86.77 U.S.--U. S. ex rel. Fletcher v. 
Cavell, D.C.Pa., 162 F.Supp. 819. 

85.78 U.S.—^Penagarlcano v. Allen 
Oorp., C.A.Puerto Rico, 267 F.2d 
550. 

AppRoation of local lav to federal 
housing 

Whether or not Ptierto Rican law 
requiring landlord to keep prezhlses 
in reasonable repair was applicable 
to properties held under lease-option 
agreements, plaintiffs would be enti¬ 
tled to relief from its appllcatibn if 
supr^maby clause was properly in*^ 
voked; and It w&i not dn nbuse of 
discretion for federal dlS^iot court 
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to exftrci.«?e it.q juri.sdif'tfon to decl.nre 
Purrto Rican law imipplicable to du¬ 
plex dwellings for which Federal 
Hou.9lng Admini.Ktration had approv¬ 
ed leases requiring tenants to keep 
leased premines in repair. 

U.S.—Penagaricano v. Allen Corp., 
supra. 

85.70 U.S.—Orleans Parish School 
Bd. V. Bush, C.A.La., 268 F,2d 78. 
86. U.S.—S<^hwarts v. Eaton, C.A. 
N-Y., 261 F.2d 195—Oklahoma Con¬ 
tracting Co. V. Magnolia Pipe Line 
Co., C.A.TCX., 105 F.2d 391, certio¬ 
rari denied 73 S.Ct. 388. 844 U.S. 
921, 97 I..Ed. 710—Barnett v. 

Maye.«i, C.C.A.Okl., 43 F.2d 621. 

Guaranty Tru.st Co. of N. T. v. 
Williamsport Wire Hope Co., B.C. 
Fa., 107 F.Supp. 759, vacated on 
other grounds 107 F.Supp. 762— 
Keystone Macaroni Mfg. Co, v. V. 
Arena & Sons, D.C.Pa., 27 F.Supp. 
290. 

El Paso & S. W. B. Co, v. Arlsona 
Corporation Commission, D.C.Arl«., 
51 F.2d 673. 

D.O.—Shaun V. U. S., 161 F.2d 891, 
82 U.S.App.0.a 174. 

Xa equity 

U.S.—Hartford Accident Indemnity 
Co. of Hartford v. Southern Fac. 
Co., Tex., 47 S.Ct. 857, 278 U.S. 207, 
71 L.Ed. 612. 

German v- Universal Oil Prod¬ 
ucts Co., O.C.A.MO., 77 VM 70— 
Hidalgo County Road Dist. No. 1 v. 
Morey, aOJLTex., 74 FM lOl. 

Schram v. Safety Inv, Oo.» D.C. 
Mich., 89 F.Supp. fl9i 
AndlRary or indd^tal iuriadietlon 
see infra {18. 
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at least in equity,it may retain and exercise ju¬ 
risdiction for the purpose of doing complete justice 
between the parties and awarding relief as full and 
'Complete as the circumstances of the case and the 
nature of the proof may require.88 In determining 
a question of which the court has jurisdiction, it may 
determine issues on which such question is based 
even though the court would not have jurisdiction 
to determine such issues considered independent- 
ly,88.5 Where an injunction is sought for the pro¬ 
tection of a right, the value of which is sufficient 
to satisfy the requirements as to jurisdictional 
.amount, as discussed infra § 310 (7) a, the court has 
jurisdiction of the incidental claim for damages 
.although the damage claimed is less than the juris- 
'dictional amount.88.io However, matters which 
are beyond the scope of the controversy will not be 

■determined.88.15 


Jurisdiction, once acquired, will not be ousted by 
a subsequent change in the condition of the par¬ 
ties; 89 it lasts until the court finishes with all parts 

of the controversy 9 and it is not exhausted by the 
rendition of a judgment, but continues until the 
judgment is satisfied.^! 

Jurisdiction resting on diverse citizenship gener-- 
ally. Where jurisdiction is acquired by reason of 
diverse citizenship, all the issues in the case may®2 
and must®8 be determined. In the application of 
this rule, it is immaterial that an issue does not 
involve a federal question.28.5 

Jurisdiction based on federal question generally. 
Provided the federal question presented is substan¬ 
tial and not merely colorable, or fraudulently set 
up for the mere purpose of endeavoring to give the 
court jurisdiction,®^ the jurisdiction of a federal 


Three-judffe court 

Federal three-judg-e court has ju¬ 
risdiction to decide both questions of 
local law and constitutional law. 
U.S.—Sterling- v. Constantin, Tex., 53 
S.Ct. 190, 287 TJ.S. 378, 77 L..Ed. 
375. 

Morgan v. XT. S., D.C.Ky., 107 F. 
Supp. 601. 

Action on war rlsh insurance policy 
Where, because of a disagreement 
between the proper bureau and claim¬ 
ant, a federal court has jurisdiction 
of an action on a war risk insurance 
policy, see Army and Navy § 89 a, it 
has jurisdiction of any controversy 
under any term of the policy. 

U.S.—^U. S. V. Gianakouras, C.C.A. 
Ohio, 41 F.2d 521. 

PreUxninary question 
Federal court had jurisdiction to 
determine issue between defendants, 
citizens of same state, where deter¬ 
mination of such issue was neces¬ 
sary before court could make decree 
determining whole case. 

U.S.—Trickett v. Kaw Valley Drain¬ 
age Dist. of Wyandotte County, 
Kan., C.C.A.K:an., 25 F.2d 851, cer¬ 
tiorari denied Trickett v. ICaw Val¬ 
ley Drainage Dist, 49 S.Ct. 26, 278 
U.S. 624, 73 L.Bd. 644. 

87. U.S.--Harteord Accident & In¬ 
demnity Co. of H^rtfor4 v. South¬ 
ern Pac. Co., Tex., 47 S.Ct 357, 273 
u:s. 207, 71 L.Ed. 612 . 

Tuhulka v. U. S., CiA-Ind., 204 F. 
2d 414—Hutchings v. Caledonian 
Ins. Co. of Scotland, D.C.S.C:., 62 F. 
2d 744. ' ^ ' 

Corpus < Juris ^cnudum cited in 
Arenas v. U. S.; D.CiCal,; S6 F-Supp. 

' 962, 972, amrined, C.A., ; 19,7 F.2d 
418—Tepper v. Ro^is,, D.CMiss., 25 
F.Suppi 92—-iUnitedi; Coal 

‘V. > "'2;2 ■, Fi^npp.' 

221 ' ;i 

:25 C.1 p .69 l 3 note ;• - , i . 


188. U.S.—Corpus Juris cited In 
I O’Grady v. Chautauqua Builders’ 
Supply, D.C.N.Y., 33 F.2d 957, 960. 

Strieker Land & Timber Co. v. 
Hogue, D.C.La., 7 F.Supp. 1002. 

25 C.J. p 693 note 82. 

Waiver of right to insist on reten- 
tlon 

Defendant, by seeking dismissal 
of declaratory judgment action for 
failure to state proper grounds for 
a declaration of rights, did not waive 
its right to insist that the federal 
court retain jurisdiction of a *'con- 
troversy” between the parties. 
U.S.—Humphrey v. U. S. Fidelity & 
Guaranty Co,, D.C.Or., 38 F.Supp. 
224. 

88.5 U.S.—In re Wisconsin Cent. Ry. 
Co., D.C.Minn., 94 F.Supp. 165. 

88.10 U.S.—John B. Kelly, Inc., v. 
Lehigh Nav. Coal Co., C.C.A.Pa., 
161 F.2d 743. certiorari denied 66 
S.Ct. 530, 327 U.S. 779, 90 L.Ed. 
1007. 

88.15 U.S.—Sea Ins. Co. v. Sinks, C, 
CjLIU., 166 F.2d 623. 

89. U.S.—^Brun v. Mann, Colo., 151 F. 
145, 80 C.CA-, 513, 12 L.R.A., N.S., 
164. 

U. S. V. Mackey, D.C.Okl., 214 F. 
137. 

25 C.J. p 693 note 83. 

Subsequent change of citizenship as 
affecting jurisdiction on the ground 
of diversity of citizenship see infraL 
5 71. 

80. U.S,-^Jon6S V. St. Paul Fire & 
Marine InA Co., G.CA.vTex;, 108 F. 
2d '123.', ' • 

91. XJwS.-r-Bickey .y.| aC-A. 

'' Tenii*» 

25, C.f.")E) 6$3"note'84. ’ _ 

dis$rfbiiiMcu‘o£ ^ 

V.. Bladfc '-Fwth^' 


With or without express reservation 
of jurisdiction 

In suit to enjoin enforcement of 
telephone rate reduction, statutory 
three-judge court continued to have 
control of the parties and subject 
matter irrespective of express reser¬ 
vation of jurisdiction in decree pre¬ 
scribing method whereby telephone 
company should make refunds of ex¬ 
cessive charges over a specified peri¬ 
od. 

U.S.—^Illinois Bell Telephone Co. v. 
Slattery, C.C.A.I11., 102 F.2d 58, cer¬ 
tiorari denied Slattery v. Illinois 
Bell Telephone Co., 69 S.Ct. 1045, 
307 U.S. 648, 83 L.Ed. 1627. 

92. U.S.—Sun Oil Co. v. Burford, C. 
C.A.Tex., 130 F.2d 10, reversed on 
other grounds 63 S.Ct. 1098, 319 
U.S. 316, 87 L.Ed. 1424, rehearing 
denied 63 S.Ct. 1442, two cases, 320 
U.S. 214, 87 L.Ed. 1851. 

25 ax p 693 note 86. 

93. U.S.—^lowa City v. Iowa City 
Light & Power Co., C.C.A.Iowa, 90 

’ P.2d 679, 112 A.L.R. 618. 

93.5 U.S.—State of Washington v. 
Maricopa County, Ariz., C.C,A. 
Ariz., 162 P.2d 566, certiorari denied 
66 S.Ct. 900, 327 U.S. 799, 90 L.Ed. 
1024. 

94. U.S.—^Risty v. Chicago, R. I, & 
P. Ry. Co., S.D., 46 S.Ct. 236, 270 
U.S. 378, 70 L.Ed. 641—Southern 
Ry. Co. V. Watts, N.O„ 43 S,Ct. 192, 
260 U.S. 519, 67 L.Ed. 375—Davis v. 
Wallace, NJ>., 42 -S-Ct. , 164, 267 
U.S. 478, 66; L.Ed. 326. . „ 

. Howard. V. Furst, CA-N.T.» ,238 
F.2d 790, certiorari denied 77 S.Ct. 
,814, 868 US. 937, 1 L.Ed.2d ,7^9— 
Fay y. Dowds, OjA.lSr.T., 172 , F:2d! 
72®-^Eh3^oas y.iSmitt,'. C.CUl^M4ch.,;, 
,149 889) eerjtiorarl; ^66 

, ,aOt,,.«j9, ;32,e TJ,S,/7!48; '90, ,L.m,'446 : 
' /Pdb'li© /Sierv|qi^’; 

■ 'Oq' y,., <51ty ■ ■ 
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court which is invoked and assumed because a fed¬ 
eral question is involved extends to a disposition of 
the whole case and entire controversy, a determina¬ 


tion of all the issues therein, and a decision of all 
the questions involved,®^ including local or state 
questions,^® and enables the court to rest its judg- 


109 F.2d 26—Levering & Garrlgucs 
Co. V. Morrin, C.C.A.N.T.. 61 F.2d 
115, affirmed 53 S.Ct. 549, 289 U.S. 
103, 77 L.Ed. 1062. 

State of Georgia v. Wenger, 94 
F.Supp. 976, affirmed, C.A., 187 F.2d 
285, certiorari denied 72 S.Ct. 41, 
342 U.S. 822, 96 L.Ed. 621, rehear¬ 
ing denied 72 S.Ct. 105. 342 U.S. 874, 
96 L.Ed. 657—RCA Mfg. Co. v. Co¬ 
lumbia Recording Corporation, D. 

C. N.Y., 36 F.Supp. 247—Lund v. 
Woodenware Workers Union, D.C. 
Minn., 19 F.Supp. 607. 

Piedmont & N. Ry. Co. v. Query, 

D. C.S.C.. 56 F.2d 172—Baltimore 

Butterine Co. v. Talmadge. D.C.Ga., 
32 F.2d 904, affirmed, C.C.A., Tal¬ 
madge V. Baltimore Butterine Co., 
37 F.2d 1014—Firemen’s In.s. Co. of 
Newark. N. J.. v. B«ha, D.C.N.Y.. 30 
F.2d 530, affirmed Firemen’s Ins. 
Co. of Newark. N. J., v. Conway, 49 
S.Ct. 184, 278 U.S. 580, 73 L.Ed. 517. 

25 C.J. p 694 note 90. 

85. U.S.—Hillsborough Tp., Somer¬ 
set County, N. J. v. Cromwell, N.J., 

66 S.Ct. 445, 326 U.S. 620, 90 L.Ed. 
358—Railroad Commission of Cali¬ 
fornia V. Pacilic Gas & Electric 
Co., Cal., 68 S.Ct. 334, 302 U.S. 388, 
82 L.Ed. 319, mandate conformed to, 
D.C., Pacific Gas & Electric Co. v. 
Railroad Commission of Califor¬ 
nia, 26 F.Supp. 607—Sterling v. 
Constantin, Tex., 53 S.Ct. 190, 287 
U.S. 378, 77 L.Ed. 375—Hopkins v. 
Southern California Telephone Co., 
Cal., 48 S.Ct. 180, 275 U.S. 393, 72 
.L.Ed. 329—Chicago Great Western 
.Ry. Co. V. Kendall, Iowa, 45 S.Ct. 
65, 266 U.S. 94, 69 L.Ed. 183—At¬ 
lantic Coast Line R. Co. v. Dough- 
ton. N.C., 43 S.Ct. 620, 262 U.S. 413, 

67 L.Ed. 1051—Wichita R. & Light 
Co. V. Public Utilities Commission 
of the State of Kansas, Kan., 43 S. 
Ct. 51, 260 U.S. 48, 67 L.Ed. 124— 
Davis V. Wallace, N.D., 42 S.Ct. 164, 
257 U.S. 478, 66 L.Ed. 325. 

F. W. Stock & Sons, Inc. v. 
Thompson, C.A.Mich., 194 F.2d 493 
—Chicago Great Western Ry. Co. v. 
Chicago. B. & Q. R. Co., C.A.Minn., 

3 93 F.2d 97.5—State of Georgia v. 
Wenger, C.A.Ill., 187 F.2d 286, cer¬ 
tiorari denied 72 S.Ct. 41, 342 U.S. 
822, 96 L.Ed. 621, rehearing denied 
72 S.Ct. 105, 342 U.S. 874, 96 L.Ed. 
657—New Orleans Public Belt R. 
Co. V. Wallace, C.A.La., 173 F.2d 
145—Pearce v. Pennsylvania R. 
Co., C.A.Pa., 162 F.2d 624, certio¬ 
rari denied, 68 S.Ct. 71, 332 U.S. 
766, 92 L.Ed. 360—Sun Oil Co. v. 
Burford, C.C.A.Tex., 130 F.2d 10, re¬ 
versed on other grounds 63 S.Ct. 
1098, 319 U.S. 316, 87 L.Ed. 1424, 
rehearing denied 63 S.Ct. 1442, two 
cases, 320 U.S. 214, 87 L.Ed. 1851—, 


Lindquist v. Dilkos, C.C.A.Pa., 127 
P.2d 21—^Warner Publication v. 
Popular Publications, C.C.A.N.Y., 87 
F.2d 913—Doherty v. McAullffe, C. 

C. A.Mass., 74 P.2d 800, certiorari 
denied McAuliffe v. Doherty, 55 S. 
Ct, 639, 294 U.S. 730, 79 L.Ed. 1260 
—Conn V. Ringer, C.C.A.Ohio, 32 F. 
2d 639. 

Coast V. Hunt Oil Co., D.C.La., 96 
F.Supp. 53. affirmed. C.A.. 195 F.2d 
870, certiorari denied 73 S.Ct. 46, 
344 U.S. 836, 97 L.Ed. 651—De Kor- 
win V. First Nat. Bunk of Chicago, 

D. C.Ill., 94 F’.Supp. 577—In re 
Maryland Coal Co. of West Vir¬ 
ginia. D.C.W.Va., 36 F.Supp. 142— 
California Water Service Co. v. 
City of Redding. D.C.Cal., 22 F. 
Supp. 641. affirmed 58 SCI. 865. 304 

U. S. 252, 82 L.Ed. 1323—Lund v. 
Woodenware Workers Union, D.C. 
Minn., 19 F.Supp. 607—Schloaser 
v. Welsh, D.C.S.D., 6 F.Supp. 993— 
Field Packing Co. v. Glenn, D C. 
Ky., 5 F.Supp. 4, modified on other 
grounds Glenn v. Field Packing Co , 
64 S.Ct. 138, 290 U.S. 177, 78 L Ed. 
252—Knickerbocker Ice Co. v. 
Sprague, D.C.N.Y., 4 F.Supp. 499. 

Piedmont & N. Ry. Co. v. Query, 
D.C.S.C., 66 F.2d 172—Dalche v. 
Board of Com’rs of Orleans Levee 
Dist., D.C.La., 46 F.2d 340—Bau- 
cum V. Jackson, D.C.La., 35 F.2d 
248—Baltimore Butterine Co. v. 
Talmadge. D.C.Ga., 32 F.2d 904. af¬ 
firmed, C.C.A., Talmadge v. B.alti- 
moro Butterine Co., 37 F.2d 1014— 
Gulf Refining Co. of Louisiana 

V. Phillips, D.C.I.a., 6 F.2d 514, 
affirmed, C.C.A., 11 F.2d 967. cer¬ 
tiorari denied 47 S.Ct. 93, 273 U.S. 
697, 71 L.Ed. 845. 

Callaway v. Bohler, D.C.Ga., 291 
F. 243, affirmed Bohler v. Calla¬ 
way, 45 S.Ct. 431, 267 U.S. 479, 69 
L.Ed. 743—Georgia S. & F. Ry. Co. 
v. Georgia Public Service Commis¬ 
sion. D.C.Ga., 289 F. 878—Oammill 
Lumber Co. v. Board of Sup’rs of 
Rankin County, D.C.Miss., 274 F. 
630, 

25 C.J. p 693 note 87, p 720 note 31. 

In oases hroiiglit to enforce const!- 
tutional rights, federal Judicial pow'er 
extends to independent determination 
of all questions, both of fact and law, 
necessary to the performance of that 
supreme function. 

U.S.—Crowell v. Benson, Ala., 52 S. 
Ct. 285, 285 U.S. 22, 76 I..ISd. 698, 
followed in, C.C.A.N.Y., Salvatore 
V. Locke, 73 F.2d 1012. 

96. U.S.—Railroad Commission of 
California v. Pacific Gas & Electric 
Co., Cal., 58 S.Ct. 334, 302 U.S. 388, 
82 L.Ed. 319, mandate conformed 
to, D.C., Pacific Gas & Electric Co. 
v. Railroad Commission of Califor- 
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nia, 26 F.Supp. r.07—Sterling v. 
Constantin. Tex., 53 S.Ct. 190, 287 
U.S. 378. 77 L.Ed. 375—United Fuel 
Gas Co. V. Railroad Commission of 
Kentucky, Ky.. 49 S.Ct. 150, 278 
U.S. 300, 73 LEd. 390—iffiicago 

Great Western Ry. Co. v. Kendall, 
Iowa, 45 S.Ct. 55, 266 U.S. 94. 69 
L.Ed. 183—Davis v. Wallace, N.I>, 
42 S.Ct. 164, 267 U S. 478, 66 L.Ed. 
325. 

F. W. Stock & Sons. Inc. v. 
Thompson, C.A.Mi( h., 194 F.2d 493 
—Chicago Great Western Ry. Co. v. 
Chicago, B. & Q. It. Co.. C.A.Minn , 
193 F.2d 975—Fay v. Douds, C.A. 
N.Y, 172 P.2d 720—Pearce v. Penn¬ 
sylvania R. Co., CA.Pa.. 162 F.2d 
524, certiorari denied 68 S.Ct. 71, 
332 U.S. 765, 92 L Ed. 3.50—Glad¬ 
stone v. Galton, C C.A .Cal., 145 F. 
2d 742—Sun Oil Co v. Burford, C, 

C. A.Tex., 130 F.2d 10, reversed on 
other grounds 63 S Ct. 1098, 319 U. 
S. 315, 87 L.Ed. 1424, rehearing de¬ 
nied 63 S.Ct. 1442, two ca.‘«es, 320 
U.S. 214, 87 LEd. 1851—Wallace 
Ranch Water Co. v. Railroad Com¬ 
mission of California, C.C.A.Cal., 
47 F.2d 8. 

Coast V. Hunt Oil Co., D.C.La., 
96 F.Supp. 53, affirmed, C.A., 195 F. 
2d 870, certiorari denied 73 S.Ct. 46, 
344 U.S. 836, 97 LEd. 651—Crom¬ 
well V. Ilillsi)orough Tp., D.C.N.J., 
66 F.Supii 41, alllrnied, C.C.A., 149 
F.2d 617, afllrmed 60 S.Ct. 445, 326 

U. S. 620, 90 L.Ed. 368—California 
Water Service Co. v. City of Red¬ 
ding, D.C.Cal., 22 F.Supp. C41, af¬ 
firmed 58 S.Ct. 866, 304 U.S. 252, 82 
L.Ed. 1323—Great Atlantic & Pacif¬ 
ic Tea Co. v. Valentine, D.C.Iowa, 
12 F.Supp. 7C0, affirmed Valentine 

V. Great Atlantic & I’acific Tea Co., 
57 S.Ct. 56, 299 U.S. 32. 81 L.Ed. 22 
—SchloH.ser v. Welsh, D.C.S.D., 6 F. 
Supp. 993—Field I’acking Co. v. 
Glenn, D.C.Ky., 6 F.Supp. 4, mod¬ 
ified on other grounds Glenn v. 
Field Packing Co., 54 S.Ct. 138, 290 

U. S. 177, 78 L.Ed. 252. 

Baucum v. Jackson, D.C.La., 3.5 
P.2d 248—^Firemen’s In.s. Co. of 
Newark, N. J. v. Beba, D.C.N.Y.. 30 
F.2d 539, afllrmed Firemen’s Ins. 
Co. of Newark, N. J. v. Conway, 49 
S.Ct. 184, 278 U.S. 580. 73 L.Ed. 517 
—Union Light, Heat & Power Co. 

V. Railroad Commission of Com¬ 
monwealth of Kentucky, D.C.Ky,, 
17 F.2d 143—Connor v. Board of 
Com’rs of Logan County, D.C.Ohio, 
12 F.2d 789—Republic Acceptance 
Corporation v. De Land, D.C.Mich., 
275 F. 632—Gammill Lumber Co. v. 
Board of Sup'rs of Rankin County, 

D. C.Miss., 274 P. 630. 

25 C.J. p 720 note 31. 
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ment on the decision of such of the questions as, in 
its opinion, effectively dispose of the case;^*^ and 
the court may decide state or non federal questions 
regardless of how it disposes of the federal ques¬ 
tion or although it disposes of it adversely to com- 
j)lainant or petitioner,or even though it does not 
deem it necessary to,^^ and does iiot,i decide the 
federal question, it being permissible for the court 
to refrain from deciding the federal question and 
to decide, and rest its judgment on its decision of. 


state or nonfederal questions,^ where relief would 
be the same under state law as under the Federal 
Constitution.^ 

Where two separate and distinct grounds in sup¬ 
port of a single cause of action are alleged, and 
only one presents a federal question, and the federal 
ground is not wanting in substance, the federal court, 
even though the federal ground is not established, 
nevertheless has jurisdiction to dispose of the case 
on the nonfederal ground.^ Indeed, the jurisdiction 


Contra: Central R. Co. of New Jer¬ 
sey V Martin, C.C.A.N.J., IIS F.2d 
S68, certiorari denied Lehig^h Valley 
R. Co. V. Martin, 61 S.Ct. 943, 313 U.S. 
568, sr, L.Ed. 1527, Delaware. L. & 
W. R. Co. V. Martin, 61 S.Ct. 943, 313 
tr.S. 568, 85 LEd. 1527, Erie K Co. v. 
Martin, 61 S.Ct. 943. 313 U.S. 568, 85 
L.Ed. 1527, New Jersey & N. Y. R. 
Co. V. Martin, 61 S.Ct. 943. 313 U.S. 
568, 85 L.Ed. 1627. New York Cent. 

R. Co. V. Martin, 61 S.Ct. 943. 313 U. 

S. 568, 85 L.Ed. 1527, and New York 
& L. R. R. Co. V. Martin, 61 S.Ct. 944. 
live cases. 313 U.S. 668, 85 L.Ed. 1527, 
61 set. 944. 313 U.S. 568. 85 L.Ed. 
1527, 61 set. 945. five case.s. 313 U.S. 
668, 85 L.Ed. 1527. 61 S.Ct. 916, three 
ca.ses. 313 U.S. 568, 85 L.Ed. 1527. 
Necessity of power to decide 

When a complaint challenges a 
state statute as infringing the Fed¬ 
eral Constitution, Questions depend¬ 
ing on local law, such as interpreta¬ 
tion of the statute or its validity un¬ 
der the state con.stitution, underlie 
the very foundation of the cause of 
action and are necessarily involved 
in the controversy presented to the 
federal court. The court must have 
power to decide these preliminary 
Questions In order to reach the ulti¬ 
mate question involving the Federal 
Constitution. 

U.S.—Levering & Garrigues Co. v. 
Morrin, C.C.A.N.Y., 61 F 2d 115, af¬ 
firmed 53 S.Ct. 649, 289 U.S. 103, 77 
L.Ed. 1062. 

Questions of state law may he rals- 

ed in addition to the federal ques¬ 
tions. 

U.S.—Texas Co. v. Brown, Ga., 42 S. 
Ct. 375, 258 U.S. 466, 66 L.Ed. 721. 

97 . U.S.—Sterling v. Constantin, 
Tex., 63 S.Ct. 190, 287 U.S. 378, 77 
L.Ed. 376. 

98 . U.S.—Chicago Great Western 
Ry. Co. V. Kendall, Iowa, 45 S.Ct. 
55, 266 U.S. 94, 69 L.Ed. 183-—At¬ 
lantic Coast Line R. Co. v. Dough- 
ton. N.C., 43 S.Ct. 620. 262 U.S. 413, 
67 L.Ed. 1051—Wichita R. & Light 
Co. V. Public Utilities Commission 
of the State of Kansas, Kan., 43 S. 
Ct. 51, 260 U.S. 48, 67 L.Ed. 124. 

State of Georgia v. Wenger, C. 
A.Ill., 187 F.2d 286, certiorari de¬ 
nied 72 S.Ct. 41. 342 U.S. 822, 96 
flLi.Ed. 621, rehearing denied 72 S. 


Ct. 105, 342 U.S. 874, 96 L.Ed. 657— 
Pearce v. Pennsylvania R. Co., C.A. 
Pa., 162 P.2d 624, certiorari denied 
68 S.Ct. 71, 332 U.S. 765, 92 li.Ed 
350—Lindquist v. Dilkes, C.C.A.Pa., 
127 F.2d 21—Gully v. Fir.st Nat 
Bank, C.C.A.Mi.ss., 81 P.2d 502, re- 
ver.sed on other grounds 57 S.Ct. 
96. 299 U.S. 109, 81 L Ed. 70-~Lev- 
ering & Garrigues Co. v. Morrin. 
C.C.A.N.Y.. 61 F.2d 115, affirmed 

63 S.Ct. 519. 289 IT.S. 103, 77 L.Ed. 
1062—Kasch v. Cliett, C.C.A.Tex., 
297 F. 169. 

De Korwin v. Fir.st Nat. Bank 
of Chicago, D.C.lll., 91 F.Supp. 577 
—Andrew lannetta Funeral Home 
V. State Board of Undertakers of 
Department of Health of Pennsyl¬ 
vania, D.C.Pa., 27 F.Supp. 518— 
Sc'hlo.sser v. Welsh, D.C.S.D., 6 F. 
Supp. 993. 

Baltimore Butterine Co. v. Tal- 
madgc, D.C.Ga., 32 F.2d 901, af¬ 
firmed, C.C.A., Talmadge v. Balti¬ 
more Butterine Co, 37 F.2d 1014 
—Callaway v. Bohler, D.C., 291 F. 
243, affirmed Bohler v. Callaway, 
45 S.Ct. 431, 267 U.S. 479, 69 L.Ed. 
745—Georgia S. & F. Ry. Co. v. 
Georgia I’ublic Service Commis¬ 
sion, D.C.Ga., 289 F. 878—Gam- 
mill Luml>er Co. v. Board of Sup’rs 
of Rankin County, D.C.Miss., 274 
F. 630. 

26 C.J. p 694 note 89. 

99. U.S.—Hillsborough Tp., Somer¬ 
set County, N. J. v. Cromwell, N. 
J,. 66 S.Ct. 445, 326 U.S. 620, 90 L. 
Ed. 358. 

Gully V. First Nat. Bank, C.C.A. 
Miss,, 81 F.2d 502, reversed on oth¬ 
er grounds 67 S.Ct. 96, 299 U.S. 109, 
81 L.Ed. 70—Central Transfer Co. 
v. Commercial Oil Co., D.C.Mo., 45 
F.2d 400—Southern California Tel¬ 
ephone Co. V. Hopkins, C.C.A.Cal., 
13 F.2d 814, affirmed 48 S.Ct. 180, 
275 U.S. 393, 72 L.Ed. 329. 

Field Packing Co. v. Glenn, D.C. 
Ky., 6 F.Supp. 4, modified on oth¬ 
er grounds Glenn v. Field Packing 
Co., 64 S.Ct. 138, 290 U.S. 177, 78 
L.Ed. 262. 

Baltimore Butterine Co. v. Tal¬ 
madge, D.C.Ga., 32 F.2d 904, affirm¬ 
ed. C.C.A., Talmadge v. Baltimore 
Butterine Co., 37 F.2d 1014—Gam- 
mill Lumber Co. v. Board of Sup’rs 
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of Rankin County, D.C.Miss., 274 
F. 630. 

26 C.J. p 720 note 33. 

1. U.S.—Hillsborough Tp., Somerset 
County, N. J., v. Cromwell, N.J., 66 
S.Ct. 446, 326 U.S. 620, 90 L.Ed. 
358. 

Chicago Great Western Ry. Co. v. 
Chicago, B & Q. R. Co., C.A.Minn., 
193 F.2d 975—Pearce v. Pennsyl¬ 
vania R. Co., C.A.Pa., 163 F.2d 624. 
certiorari denied, 68 S.Ct. 71, 332 

U. S. 765, 92 L.Ed. 350—Levering & 
Garrigues Co. v. Morrin, C.C.A.N. 
M.. 61 F.2d 115, affirmed 53 S.Ct. 
549. 289 U.S. 103, 77 L.Ed. 1062— 
Ka.seh v. Cliett, C.C.A.Tex., 297 
F. 169. 

IMedrnont & N. Ry. Co. v. Query, 
D.C.S.C., 56 F.2d 172. 

25 C.J. p 694 note 88. 

2 . U.S.—Hillsborough Tp., Somerset 
County, N. J., v. Cromwell, N.J., 66 
S.Ct. 4 45, 326 U.S. 620, 90 L.Ed. 358 
—Itisty V. Chicago, R, I. P. Ry. 
Co., S.D., 46 S.Ct. 236, 270 U.S. 378, 
70 L.Ed. 641—Bohler v. Callaway, 
Ga., 45 S.Ct. 431, 267 U.S. 479, 69 
L.Ed. 745. 

Chicago Great Western Ry. Co. 

V. Chicago, B. & Q. R. Co., C.A. 
Minn., 193 F.2d 975—Pearce v. 
Pennsylvania R. Co., C.A.Pa., 162 F. 
2d 524, certiorari denied, 68 S.Ct. 
71, 3:12 U.S. 765. 92 L Ed. SriO—City 
of Dayton, Ohio v. City Ry. Co., C. 

C. A.Ohio, 16 F.2d 401—Connecting 
Gas Co. V. Imes, D.C.Ohio, 11 F.2d 
191. 

Northern Pac. Ry. Co. V. Baker, 

D. C.Wash., 3 F.Supp. 1. 

3. U.S.—Chicago Great Western Ry. 
Co. V. Kendall, Iowa, 45 S.Ct. 55, 
266 U.S. 94, 69 L.Ed. 183. 

4 . U.S.—Hum V. Oursler, N.Y., 53 

S.Ct. 586, 289 U.S. 238, 77 L.Ed. 
1148. 

United Mine Workers of Ameri¬ 
ca V. Meadow Creek Coal Co., C.A. 
Tenn.. 263 F.2d 62—Jung v. K. & D. 
Min. Co., C.A.Ill., 260 F.2d 607— 
Delman v. Federal Products Corp., 
C.A.R.I., 261 F.2d 123—Klelnman v. 
Betty Dain Creations, C.A.N.Y., 189 
F.2d 546—Market v. Swift & Co., C. 
A.N.Y., 187 F.2d 104—South Side 
Theatres v. United West Coast 
Theatres Corp., C.A.Cal., 178 P.3d 
648 —New Orleans Belt R. Co. v. 
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assumed may require the court, so far as necessary 
to a decision, to pass on nonfederal questions con¬ 
trolling the controversy,5 although it has been as¬ 
serted generally that the court has a right, but not a 
duty, to go on with a state question after plaintiff 
has failed on a federal question which is not merely 
colorable.® Where the court disposes at the outset 
of the case of the federal question on which juris¬ 
diction is based, as where the court determines that 
the complaint does not allege a cause of action un¬ 
der the Constitution or laws of the United States, 
it is proper to dismiss the case as a whole without 
determining whether the complaint states a cause 
of action over which the court would have juris¬ 
diction only by virtue of the fact that it was in¬ 
volved with the claim of federal right determined 
to be unfounded.®*® 

Matters which are beyond the scope of the con¬ 
troversy will not be determined nor will the court 


retain a part of the suit not properly within the fed¬ 
eral jurisdiction, unless it is merely incidental to 
the part within the federal jurisdiction.® 

The rules as to the joinder of causes of action 
do not operate to extend the jurisdiction of the 
court.®*® A federal court’s jurisdiclon being a lim¬ 
ited one, it cannot be extended by uniting a cause 
of action of which it has no jurisdiction with one of 
which it has jurisdiction,^ or, in othiT and more ex¬ 
plicit words, it docs not acquire jurisdiction of a 
separate and distinct nonfederal cause of action 
merely because it is joined in the same complaint 
with a federal cause of action.^® However, this 
docs not mean that one who joins a nonfederal claim 
to a federal claim loses the right to sue in the federal 
court.^®*® 

Where two separate and distinct causes of action 
are joined in one pleading, there should he fed¬ 
eral jurisdiction of both causesand where only 


Wallace. C.A.La., 173 F.2d 145— 
Crabb v. Welden Bros., C.C.A Iowa. 
164 F.2d 797—Pearce v. Pennsyl¬ 
vania H. Co.. C.C.A.Pa., 162 F.2d 
524, certiorari denied 68 S.Ct. 71. 
332 U.S. 765. 92 L.Ed. 360, 

Eisenmann v. Gould-National 
Batteries, Inc., DC.Pa., 169 F.Supp. 
862—Carrero ■\%alentin v. M. S. Kap¬ 
lan Company, D.C.Puerto Bico, 161 
P\Supp. 754—Stanford v. Pennsyl¬ 
vania R. Co., D.C.N.J., 155 F.Supp. 
680—Darwin v. Jess Hickoy Oil 
Corp., D.C.Tex., 153 F.Supp. 667— 
Brown v. Haldale Estates, D.C.N.Y., 
151 F.Supp. 118—Hopkins v. Waco 
Products, Inc., D.C.lll., 107 F.Supp. 
885. amrmed, C.A., 205 F.2d 221— 
Adams v. Albany, D.C.Cal., 80 F. 
Supp. 876—Rudolf Lesoh Fine Arts 
V. Metal. D.C.N.Y., 61 F.Supp. 69— 
Vickers, Inc, v. Fallon, D C.Mich., 
48 F.Supp. 221—RCA Mfgr. Co. v. 
Columbia Recording: Corporation, 

D.C.N.Y., 36 F.Supp. 247—Hydraul¬ 
ic Press Alfg. Co. v. Colum])us Mal¬ 
leable Iron Co., D.C.Ohio, 35 F. 
Supp. 603. 

American Fidelity & Cas. Co. v. 
Owensboro Mill. Co., D.C.Ky., 16 
F.R.D. 352, reversed on other 
grounds, C.A,, 222 P.2d 109. 

6 . U.S.—^United Fuel Gas Co. v. 
Railroad Commission of Kentucky, 
Ky., 49 S.Ct. 150, 278 U.S. 300, 73 
L.Ed, 390—Southern Ry. Co. v. 
Watts, N.C., 43 S.Ct. 192, 260 U.S. 
619, 67 L.Ed. 375. 

Kasch V. Cllett, CC.A.Tex., 297 
P. 169. 

0 , U.S.—^Fitzhenry v. Erie R. Co., D. 

C.N.T., 7 F.Supp. 880. 

0.6 U.S.—State of Georgia v. Wen¬ 
ger, C.A.I11.. 187 F.2d 285, certio¬ 
rari denied 72 S.Ct. 41, 842 U.S. 
822, 96 L.Ed. 621, rehearing denied 
72 S.Ct. 106, 342 U.S. 874, 96 L.Ed. 


6 5 7—IMa ssa chu .setts Un i ver sal i .s t 
Convention v. Hildreth & Regers 
Co.. C.A.Mass. 183 F.2d 497. 

State of Georgi.a v. Wenger, D 
C.lll,. 94 F..SUPP. 976, anirmcd, C 
A., 187 F.2d 28.5, certiorari denied 
72 S.Ct. 41. 342 U.S. 823, 96 L.Ed. 
621, rehearing denied 72 S.Ct. 105, 
342 U.S. 874, 96 L Ed. 6.57—Adams 
V. Albany, D.C.Cal., 80 F.Supp. 876. 

7. U.S.—Mercantile Trust & Deposit 
Co. V. ColHn.a Park & B. II. Co. 
Ga., 107 P. 762, appeal dismissed 
108 F. 989, 46 C.C.A. 686. 

25 C.J. p 694 note 92. 

8. U.S.—Tullar & Tullar v. Illinois 
Cent. R. Co.. D.C.Iowa. 213 F. 280. 

Juri.sdiction of ancillary suits or pro¬ 
ceedings see infra § 13. 

8.5 U.S.—Pearce v. l»ennsylvania R 
Co., D.C.Pa., 7 F.RD. 420, anirmcd, 
C.C.A., 162 F.2d 524, certiorari de¬ 
nied 68 S.Ct. 71, 332 U.S. 765, 92 L. 
Ed. 350. 

9. U.S.—^Dryden v. Dryden, C.A.Mo., 
265 F.2d 870. 

National Ca.sket Co. v. New York 
& B. Casket Co., C.C.N.Y., 185 F. 
633. 

Electric Boat Co. v. Lake Tor¬ 
pedo Boat Co., D.C.N.J.. 215 F. 377. 

25 C.J. p 694 note 94. 

10. U.S.—Hum V. Oursler, N.Y., 63 
S.Ct. 686, 289 U.S. 238, 77 L.Ed. 
1148. 

Klelnman v. Betty Daln Crea¬ 
tions, C.A,N.Y., 189 F.2d 546—Mar- 
kert v. Swift & Co., C.A.N.Y., 187 
P.2d 104—New Orlean.s Public Belt 

11. Co. V. Wallace, C.A.La., 173 F. 
2d 145—^French Renovating Co. v. 
Ray Renovating Co., C.A.Ohio, 170 
P.2d 946—Pearce v. Pennsylvania 
R. Co., C.C.A.Pa., 162 P.2d 524, cer¬ 
tiorari denied 68 S.Ct. 71, 332 U.S. 
765, 92 L.Ed. 350. 
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Stanford v. Pennsylvania R. Co.. 

D. C.N.J., 1.55 F.Supp, 6S0—Darwin 
V. Jess Hickey Oil Corp., D.C.Tex., 
1.53 F.Supp. 667—Frown v. Haldale 

E. states, Inc., D.C.N Y., 151 F.Supp. 
118—Kan.sas City, Kan. v, Atchison, 
T. & S. F. Ry. Co., D.C.Kan., 101 

F. Supp. 1—Glover v. McFaddin, 1>. 

C. Tex., 99 F.Supp. 38.5, anirmcd, C. 
A., 205 F.2d 1. certiorari denied 74 
S.Ct. 227, 346 U.S. 900, 98 L.Ed. 400, 
rehearing denied 74 S.Ct. 376, 34 6 IT. 
S. 940, 98 L.Ed. 427—Gate-Way, 
Inc., V. Ilillgron, D.C.Cal., 82 P. 
Supp. 646, aflirmed, C.A., 181 F.2d 
1010—Daniels v. Barfield, D.C.Pa., 
71 F.Supp. 884—Dennis v. Village 
of Tonka Bay, D.C.Minn., 64 P. 
Supp. 214, afilrmed, C.C.A., 166 P. 
2d 672—Anchor Hocking Gla. 9 s 
Corp. V. White Cap Co., D.C.Del., 47 
F.Supp. 451—Trea.sure Imports v. 
Henry Amdur & Sons, D.C.N.Y., 40 
F.Supp. 880, alllrmed, C.C.A., 127 
P.2d 3—RCA Mfg. Co. V. Columbia 
Recording Corporation, D.C.N.Y., 36 
F.Supp. 247—Hydraulic Press Mfg. 
Co. V. Columbus Malleable Iron Co., 

D. C.Ohio, 36 F.Supp. 603. 
American Fidelity & Cas. Co, v. 

Owensboro Mill. Co., D.C.Ky., 16 
F.R.D. 352, reversed on other 
grounds, C.A., 222 F.2d 109. 

10.5 U.S.—Downing v. Howard, C.C. 
A.Del., 162 P.2d 654, certiorari de¬ 
nied 68 S.Ct. 156, 332 U.S. 818, 92 
L.Ed. 395. 

Cities Service Gas Co, v. Skelly 
Oil Co., D.C.Del., 165 F.Supp. 31— 
Winsor v. United Air Lines, Inc., 
D.C.Del., 169 F.Supp. 856. 

11 . U.S.—Delman v. Federal Prod¬ 
ucts Corp., C.A.R.I., 251 F.2d 123 
—Gate-Way, Inc., v. Hillgron, C.A. 
Cal., 181 F.2d 1010—Crabb v. Wel- 
den Bros., C.C.A.lowa, 164 F.2d 797 
—Pearce v. Pennsylvania R. Co., 
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one is federal in character and that one is not es- 
tablislied, the court is without jurisdiction to pass 
on the other cause of action.12 However, where 
a determination of the federal claim necessarily 
involves a determination of the non federal claim, 
the court has jurisdiction to determine the non- 

federal claim.^2.5 

Considerations of judicial economy do not justify 
an extension of the jurisdiction of the federal courts, 
and the federal courts are without power to deter¬ 
mine a nonfederal claim even though it is joined 
with, and related to, a federal claim unless it is 
merely another ground for a single cause of action 
rather than an independent cause of action.^^.io 
In arjplying this doctrine, no hard and fast rule can 
be laid down for determining whether a claim pre¬ 
sents a single cause of action supported on a num¬ 
ber of grounds or a number of causes of action 
the facts, circumstances, and laws sought to be en¬ 
forced determine whether there are two separate 
and distinct causes of action or two grounds for a 
single cause of action. 12.20 For purposes of deter- 
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mining the limits of federal jurisdiction, a cause 
of action does not consist of facts, but of the un¬ 
lawful violation of a right.i2.26 The number and 
variety of the facts alleged do not establish more 
than one cause of action so long as their result, 
whether they be considered severally or in combina¬ 
tion, is the violation of but one right by a single 
legal wrong.12.30 Jt would appear that where sub¬ 
stantially the same facts or evidence establish both 
the federal and the nonfederal claim, there is but 
one cause of action, and the federal courts have 
jurisdiction of both.i2.35 it is not sufficient that 
both claims require identical proof as to certain 
facts ;12.40 there are two independent causes of ac¬ 
tion, and federal jurisdiction of the nonfederal claim 
fails if in addition to the facts supporting the fed¬ 
eral claim, such claim requires substantial proof not 
relevant to the federal claim.i2.45 The jurisdiction 
of the federal courts over nonfederal claims joined 
with particular claims which are within the juris¬ 
diction of the federal courts because they raise fed¬ 
eral questions is considered infra § 27 ct seq in con- 


C. C.A.Pa., 162 P.2d 524, certiorari 
denied 68 S.Ct. 71, 332 U.S. 766, 92 
L.Ed. 350—General Motors Corpo¬ 
ration V. Hubsam Corporation, C.C. 
A.Mich., 65 F 2d 217, certiorari de¬ 
nied 64 S.Ct. 123, 290 U.S. 688, 78 
L.Kd. 693. 

Stanford v. Penn.sylvania R. Co., 

D. C.N.J., 155 F.Supp. 680--Amerl- 
can Surety Co. of New York v. Ed¬ 
wards & Bradford Lumber Co., D. 
C.Iowa, 57 F.Supp. 18. 

ZSach cause considered separately 
Where several causes of action are 
joined In one complaint, a federal 
court In determining: whether it has 
jurisdiction must view each alleged 
cause of action separately and dis¬ 
tinctly. 

U.S.—Stranford v. Pennsylvania R. 
Co., D.C.N.J., 155 F.Supp. 680. 

12. U.S.—Hum V. Oursler, N.Y., 63 
S.Ct. 686, 289 U.S. 238, 77 L.Ed. 
1148. 

Delman v. Federal Products 
Corp.. C.A.R.I., 261 P.2d 123—Dubil 
V. Rayford Camp & Co., C.A.Cal., 
184 F.2d 899—New Orleans Belt R. 
Co. v. Wallace, C.A.La., 173 F.2d 
145—Crabb v. Weldon Bros., C.C.A. 
Iowa, 164 F.2d 797—Pearce v. 
Pennsylvania R. Co., C.C.A.Pa., 162 
F.2d 624, certiorari denied 68 S.Ct. 
71, 332 U.S. 766, 92 L.Ed. 350— 
Levering & Garrlgues Co. v. Mor- 
rin, C.C.A.N.Y., 61 F.2d 115, aHirmcd 
63 S.Ct. 649, 289 U.S. 103, 77 L.Ed. 
1062. 

Eisenmann v. Gould-National 
Batteries, Inc., D.C.Pa., 169 F.Supp. 
862—Stanford v. Pennsylvania R. 
Co„ D.C.N.J., 166 F.Supp. 680—^Dar¬ 
win V. Jess Hickey Oil Corp., D.C. 


Tex., 153 F.Supp. 667—Hopkins v. 
Waco Products, Inc., D.C.Ill., 107 
F.Supp. 885, affirmed, C.A., 205 F. 
2d 221—^Vickers, Inc. v. Fallon, D. 
C.Mich., 48 F.Supp. 221—RCA Mfg. 
Co. v. Columbia Recording Corpo¬ 
ration, D.C.N.Y., 36 F.Supp. 247— 
Hydraulic Press Mfg. Co. v. Co¬ 
lumbus Malleable Iron Co., D.C. 
Ohio, 35 F.Supp. 603—California 
Water Service Co. v. City of Red¬ 
ding, D.C.Cal., 22 F.Supp. 641, af¬ 
firmed 68 S.Ct. 865. 304 U.S. 252, 
82 L.Ed. 1323—^Fitzhenry v. Erie 
R. Co., D.C.N.Y., 7 F.Supp. 880. 

American Fidelity & Cas. Co. v. 
Owensboro Mill. Co., D.C.Ky., 16 F. 

R. D. 352, reversed on other grounds, 
C.A., 222 F.2d 109. 

12.5 U.S.—Manosky v. Bcthlehem- 
Hingham Shipyard, C.A.Mass., 177 
F.2d 629. 

12.10 U.S.—^Dryden v. Dryden, C.A. 
Mo., 266 F.2d 870—Kleinman v. 
Betty Dain Creations, C.A.N.Y., 189 
F.2d 646—Zalkind v. Scheinman, C. 
C.A.N.Y., 139 F.2d 895, certiorari 
denied 64 S.Ct. 1056, 322 U.S. 738. 
88 L.Ed. 1672. 

12.15 U.S.—Hum V. Oursler, N.Y., 63 

S. Ct. 686, 289 U.S. 238, 77 L.Ed. 
1148. 

New Orleans Public Belt R. Co. 
V. Wallace, C.A.La., 173 F.2d 145. 

12.20 U.S.—Darwin v. Je.ss Hickey 
Oil Corp., D.C.Tex., 163 F.Supp. 
667. 

12.25 U.S.—^Hurn v. Oursler, N.Y., 
63 S.Ct. 686, 289 U.S. 238, 77 L.Ed. 
1148. 

New Orleans Public Belt R. Co. 
v. Wallace, C.A.La., 173 F.2d 146. 
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12.30 U.S.—Hum v. Oursler, N.Y., 
63 S.Ct. 586, 289 U.S. 238, 77 L.Ed. 
1148. 

New Orleans Public Belt R. Co. 
v. Wallace, C.A.La., 173 F.2d 145. 

12.35 U.S.—Armstrong Paint & Var¬ 
nish Works V. Nu-Enamel Corp., 
Ill., 59 S.Ct. 191, 306 U.S. 315, 83 
L.Ed. 195, rehearing denied 59 S. 
Ct. 356, 305 U.S. 675, 83 L.Ed. 437. 

Kleinman v. Betty Dain Crea¬ 
tions, C.A.N.Y., 189 F.2d 546—Zal¬ 
kind V. Scheinman, C.C.A.N.Y.. 139 
F.2d 895. certiorari denied 64 S.Ct. 
1055, 322 U.S. 738. 88 L Ed. 1572. 

Keyes Fibre Co. v. Ch.aplin Corp., 
D.C.Me., 76 F.Supp. 981. 

Breach of contract or trust 

Actions for breach of contract or 
breach of tru.‘=it are nonfederal in 
their nature and federal district court 
d(*e.s not acquire Jurisdiction over 
tliem merely because they are joined 
in complaint with other causes of ac¬ 
tions which are within court's juris¬ 
diction and before court may accept 
jurisdiction of such nonfederal caus¬ 
es of action it must appear that 
both the federal and nonfederal caus¬ 
es rest on substantially identical 
facts. 

U.S.—French Renovating Co, v. Ray 
Renovating Co., C.A.Ohio, 170 F.2d 
945. 

12.40 U.S.—Zalkind v. Scheinman, C. 
C.A.N.Y., 139 P.2d 895, certiorari 
denied 64 S.Ct. 1065, 322 U.S. 738, 88 
L.Ed. 1572. 

12.45 U.S.—Zalkind v. Scheinman, 

supra. 

Keyes Fibre Co. v. Chaplin Corp » 
I D.C.Me., 76 F.Supp. 981. 
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nection with the discussion of the various actions 
which present federal questions. 

The considerations which delimit federal juris¬ 
diction of a nonfcderal claim joined with a federal 
claim do not apply where a claim for a maritime tort 
is joined with a related claim under the Jones Act 
brought on the law side of the federal court 
and the fact that the court determines that the claim 
alleged under the Jones Act is not established does 
not deprive it of jurisdiction to determine whether 
or not a cause of action for a maritime tort has been 
stated even though jurisdiction has been invoked by 
a complaint at law rather than by a libel in ad- 
miralty.i--^^ 

Under Statute, 28 U.S.C.A. § 1338, the federal 
courts have jurisdiction of a claim of unfair compe¬ 
tition when joined with a substantial and related 


36 c. J. s. 

claim under the patent, copyright, or trade-mark 

laws.13-25 

On amended or supplemental pleadings. Prop¬ 
erly acquired jurisdiction of the original suit may 
extend to a determination of the issues presented, 
and an award of the relief asked, b^ a truly amend¬ 
atory or supplemental pleading.^C 

§ 12. Jurisdiction in Probate Matters 

While the federal courts have no Jurisdiction In mat¬ 
ters of strict probate or In the administration of dece¬ 
dents' estates In rem, they do have jurisdiction of an 
action involving a decedent's estate where the action 
is within the historic equity jurisdiction of the federal 
courts or is one which may be maintained in the state 
courts of general jurisdiction. 

Federal courts perform none of the functions of 
a probate court-'' and have no jurisdiction in pro¬ 
bate matters,-® that is, no jurisdiction in matters of 


12.50 U.S—Romero v. International 
Terminal Operating Co., N.Y., 79 

S.Ct. 4G8, 358 U.S. 354. 3 L..Ed.2d 
368, rehearing denied 79 S.Ct. 795, 
359 US. 962. 3 L.Ed.2d 769. 

Forde v. Urania Transp., Inc., D. 
CN.T.. 168 F.Supp. 240. 

Contrary view 

(1) Claim under Jones Act for 
damages and claim for maintenance 
and cure constituted two separate 
and distinct causes of action and only 
claim under Jones Act was federal in 
character and in absence* of diversity 
of citizenship, district court did not 
have jurisdiction to entertain count 
for maintenance and cure in a civil 
action tried to jury. 

U.S.—Jordine v. Walling, C.A Pa., 
185 F.2d 663. 

(2) Causes of action of a seaman 
against owner of vessel for uiisea- 
worthines.s or for maintenance may 
not properly be held to fall 'within 
the so-called pendent Jurisdiction of 
federal district court. 

U.S.—Melleek v, Oliver J. Olson & 
Co., D.C.Cal.. 149 F.Supp. 481. 

12.55 U.S.—Romero v. International 
Terminal Operating Co., N.Y., 79 
S.Ct. 468, 358 U.S. 354, 3 L.Ed.2d 
368, rehearing denied 79 S.Ct. 795, 
359 U.S. 962, 3 L.Ed.2d 769. 
Transfer to admiralty 

District court, sitting as a court 
of law with a Jury and not as a court 
of admiralty but having jurisdiction, 
despite lack of diversity of citizen¬ 
ship, of substantial cau.se of action 
based on Jones Act, had “pendent” 
Jurisdiction of related claims under 
general maritime law growing out of 
same activities; and even if district 
court had been able to dispose of fed¬ 
eral claim under Jones Act without 
trying any issues to jury, the mo.st 
that it could have done after dis¬ 
missing Jones Act cause would have 


been to transfer remainder of case to 
court’s admiralty docket, there to be 
determined by admiralty judge sit¬ 
ting without jury. 

U.S.—^Mitchell V. Trawler Racer, Inc., 
C.A.Mas.s., 265 F.2d 426. 

13-25. See infra § 34. 

26. U.S.—Connett v. City of Jersey- 
ville, C.C.AIll., 96 F.2d 392—Wil¬ 
liamson V. Chicago Mill & Lumber 
Corporation, C.C.A.Ark., 59 F.2d 
918. 

27. U.S.—Markham v. Allen, Cal., 66 
S.Ct. 296, 326 U.S. 490, 90 L.Ed. 
256 . 

Mashunkashey v. U. S., C.C.A. 
Okl., 131 F.2d 288. certiorari de¬ 
nied 63 S.Ct. 665, 318 U.S. 764, 87 
L.Ed. 1136—Mississippi Valley 
Tru.*^! Co. v. Franz, C.C.A.Mo., 51 
F.2d 1047. 

Reason for rule 

A federal court has no Juri.sdio- 
tion to probate a will or administer 
an e.state. since equity jurisdiction 
conferred by Judiciary Act of 1789, 
which is that of the English court of 
chancery in 1789, did not extend to 
probate matters. 

U.S.—Markham v. Allen, Cal., 66 S. 
Ct. 296, 326 U.S. 490, 90 L.Ed. 256. 
Appointment of trustee on ez par. 
t© petition is not within the power of 
the court. 

D.C.—In re Morris’ Estate, D.C., 25 
F.Supp. 454. 

Where no extrinsic fraud was shown 

A federal court 'was without ju¬ 
risdiction of bill to set aside order 
of state superior court settling first 
account current of executor, or to re¬ 
view c-xecutor’s prior acts. 

U.S.—Putnam v. Citizens’ Nat. Trust 
& Savings Bank of Los Angeles, C. 
C.A.Cal., 77 F.2d 68. 

Ztt Alaska equity court could assist 
probate court, without invading its 
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jurisdiction, by deciding i.s.sue or de¬ 
ferring determination until proliate 
court exhau.sted its powens, and the 
rule w'as particularly applicable in 
Alaska, where commissioner primari¬ 
ly exercising probatjurisdiction w'as 
appointed by presiding judge. 

U.S.—Davis V. Hutchinson, C.C.A. 
Alaska, 22 F.2d 380. 

28. U S.—Harris v. Zion Sav. Bank & 
Trust Co., Utah, 63 S.Ct. 354, 317 
U.S. 4 47, 87 L.Ed. 890, rehearing de¬ 
nied 63 S.Ct. 659, 318 U.S. 799, 87 
L.Ed. 1163. 

Bench v. Rome Trust Co., C.A N. 

T. , 269 F 2d 367—Holt v. King. C.A. 
Kan., 250 F.2d 671—^Warner v. 
First Nat. Bank of Minneapolis, C. 
A.Minn., 236 F.2d 853, certiorari 
denied 77 S.Ct. 226, 352 U.S. 927. 
1 L.Ed.2d 162— Corpus Juris Secuu- 
dum cited Ia Looney v. Capital Nat. 
Bunk of Au.stin, Tex., C.A.Tex., 2.35 
F.2d 436, 437, certiorari denied 77 
S.Ct. 222. 352 U.S. 925, 1 L.Ed.2d 
161—Spears v. Spear.s, C.C.A Mich., 
162 F.2d 345, certiorari denied 68 
S.Ct. 78, 332 U.S. 768, 92 L Ed. 3.53 
—Rosenberg v. Baum, C.C.A.Kan., 
1.53 F.2d 10—House v. U. S.. C.C.A. 
Okl., J44 F.2d 555, certiorari denied 
65 S.Ct. 270, 323 U.S. 781, 89 L.Ed. 
624—Gullfoil v. Hayes. C.C.A.V.-a., 
86 F.2d 544, certiorari denied 57 S. 
Ct. 511, 300 U.S. 669. 81 L.Ed. 876 
—Atwood V. Rhode Island Hospital 
Trust Co.. C.C.A.R.T., 34 F.2d 18. 
certiorari denied 60 S.Ct. 81, 280 

U. S. 600, 74 L.Ed. 64 6. 

Dallas Bank & Trust Co. v. Hol¬ 
loway, D.C.Tex., 60 P.2d 197—Gal- 
leher v. Grant, D.C.Ill., 160 F.Supp. 
88 —McCan v. First Nat. Bank of 
Portland, D.C.Or., 139 F.Supp. 224 
—Newhouse v. Canal Nat. Bank of 
Portland, D.C.Me., 94 F.Supp. 830. 
Ohio.—In re Potter’s Estate, 57 N.E. 
2d 101, 73 Ohio App. 474. 
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Strict probate^® or in respect of the administration 
of decedents’ estates in rcm.30 The setting aside 
of a will or the probate thereof is not within the 
ordinary equity jurisdiction of the federal courts, 
unless, as discussed infra this section, such action 
is one which may be maintained in the state courts 
of general jurisdiction, but this exception relates 
only to independent suits, and not to procedure 
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merely incidental or ancillary to the probate.32 

A claim or right involving a decedent’s estate may 
be enforced in the federal courts where it is within 
the scope of the historic equity jurisdiction of the 
federal courts,225 and the federal courts are not 
deprived of such jurisdiction by state laws limiting 
the right to establish such demands to proceedings 
in the probate courts of the state.22.l0 Xo this cx- 


Pecnliarly matters of state law 

Setth ment and distribution of de¬ 
ceased’s estates and right to succeed 
to ownership of realty and personal¬ 
ty are peculiarly matters of state 
law. 

U.S.—Harris v. Zion Sav. Bank & 
Trust Co., Utah. 63 S.Ct. 354. 317 
U.S. 447, 87 L.Hd. 390, rehearing 
denied 63 S.Ct. 659, 318 U.S. 799, 87 
L.Ed. 1163. 

Ohio.—In re Potter's Estate, 57 N.E. 

2d 101, 73 Ohio App. 474. 
Interference with state trlbnnals 
Federal courts have no probate 
jurisdiction and will refrain, even in 
diversity cases, from interfering 
with operation of state tribunals in¬ 
vested with that jurisdiction. 

U.S.—Harris v. Zion Sav. Bank & 
Trust Co., Utah, 63 S.Ct. 354, 317 
U.S. 447, 87 L.Ed. 390, rehearing 
denied 63 S.Ct, 659, 318 U.S. 799, 87 
L.Ed. 1163. 

Heirship 

Subject matter of determining heir¬ 
ship is state and not federal proce¬ 
dure. 

U.S.—U. S. V. Security-First Nat. 
Bank of Los Angeles, D.C.Cal., 130 
F.Supp. 621. 

29. U.S.—Markham v. Allen, Cal., 66 
S.Ct. 296. 326 U.S. 490, 90 L.Ed. 
256—O’Callaghan v. O’Brien, Wash., 
25 S.Ct. 727, 199 U.S. 89, 50 L.Ed. 
101 . 

Looney v. Capital Nat. Bank of 
Austin, Tex., C.A.Tex., 235 F.2d 436. 
certiorari denied 77 S.Ct. 222, 362 
U.S. 925, 1 L.Ed.2d 161—Spears v. 
Spears, C.C.A.Mich., 162 F.2d 345, 
certiorari denied 68 S.Ct. 78, 332 
U.S. 768, 92 L.Ed. 353. 

U. S. V. Swanson, D.C.Neb., 75 
P.Supp. 118, appeal dismissed, C.A., 
171 F.2d 718. 

25 C.J. p 695 note 8. 

Holographic will 

PVdcral district court docs not 
have power to determine whether a 
writing constitutes the holographic 
will of a deceased Insured. 

U.S.—Odom V. Travelers Ins. Co., D. 
C.Ark., 174 F.Supp. 426. 

30. U.S. — Holt V. King, C.A.Kan., 260 
F.2d 671—Looney v. Capital Nat. 
Bank of Austin, Tex., C.A.Tex., 235 
F.2d 436, certiorari denied 77 S.Ct. 
222, 352 U.S. 025, 1 L.Ed.2d 161 
•—Caesar v. Burgess, C.C.A,Okl., 103 
F.2d 503. 


Odom V. Travelers Ins. Co., D.C. 
Ark., 174 F.Supp. 426—In re 
Lumm’s Estate, D.C.N.J., 118 P. 
Supp. 436—^McCrory v. Harp, D.C. 
La., 31 F.Supp. 354—O'Brien v. 
Markham, D.C.Cal., 17 F.Supp. 633. 
Utah.—In re Harris' Estate, 106 P.2d 
461, 99 Utah 464, certiorari di.smiss- 
ed Harris v. Zion's Sav. Bank & 
Trust Co., 61 S.Ct. 840, 313 U.S. 
641, 85 LEd. 1509. 

21 C.J, p 121 note 74—25 C.J. p 695 
note 6. 

31. U.S.—Ellis V. Davis, La.. 3 S.Ct. 
327, 109 U.S. 485, 27 L.Ed. 1006. 

Mitchell v. Nixon, C.A.Ala.. 200 
F.2d 60—Spears v. Spears, C.C.A. 
Mich., 162 F.2d 345, certiorari de¬ 
nied 68 S.Ct. 78. 332 U S. 768. 92 L. 
Ed. 363—Caesar v. Burgess, C.C.A. 
Okl., 103 F.2d 503—Atwood v. 
Khodo Island Hospital Trust Co., C. 
C.A.R.I., 34 F.2d 18. certiorari de¬ 
nied 50 S.Ct. 81, 280 U.S. 600, 74 
LFld. 646—Lee v. Minor, Cal., 260 
F. 700, 171 C.C.A. 438, rehearing de¬ 
nied 263 F. 607, and certiorari de¬ 
nied 40 S.Ct. 485, 253 U.S. 488, 64 
L.Ed. 1027. 

25 C.J. p 695 note 6—21 C.J. p 121 
note 75. 

Heasons for rale 

“In the nr.st place, courts of equity 
cannot act in probate matters, be¬ 
cause the subject is statutory. . . . 
State statutes confer upon various 
local tribunals jurisdiction over pro¬ 
bate proceedings and administration, 
and the courts in exercising the 
powers conferred exercise statutory, 
and not equitable, powers: and in 
the second place, courts of equity 
will not entertain Jurisdiction over 
fundamentally probate proceedings 
because they are in the nature of 
proceedings in rem.” 

U.S.—O’Brien v. Markham, D.C.Cal., 
17 F\Supp. 633, 637. 

Validity of will 

Jurisdiction to determine question 
of validity of will lay exclusively in 
courts of Michigan, where testator 
died, and federal court had no juris¬ 
diction after Michigan court decided 
that last will was executed when tes¬ 
tator was mentally competent and 
not under undue Influence. 

U.S.—Spears v. Spears, C.C.A.Mich.. 
162 P\2d 345, certiorari denied 68 
S.Ct. 78, 332 U.S. 768, 92 L.Ed. 353. 

32. U.S.—Sutton V. English, Tex., 
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38 S.Ct. 254, 246 U.S. 199, 62 L.Ed. 
664. 

Spears v. Spears, ^C.C.A.Mich., 162 
P.2d 345, certiorari denied 68 S.Ct. 
78, 332 U.S. 768, 92 L.Ed. 363—Cor¬ 
pus Jnris Secoadom quoted la Fak- 
ouri v. Cadais, C.C.A.La., 147 P.2d 
667, 670, rehearing denied 149 P.2d 
321, certiorari denied 66 S.Ct. 64, 
326 U.S. 742, 90 L.Ed. 443—Guilfoil 
V. Hayes, C.C.A.Va., 86 F.2d 544, 
certiorari denied 57 S.Ct. 611, 300 
U.S. 669, 81 L.Ed. 876. 

Jackson v. U. S. National Bank, 
Portland, Or., D.C.Or., 153 P.Supp. 
104. 

32.5 U.S.—^Markham v. Allen, Cal., 
66 S.Ct. 296, 326 U.S. 490. 90 L.Ed. 
256—Waterman v. Canal-Louisiana 
Bank & Trust Co., La., 30 S.Ct. 
10, 215 U.S. 33, 54 L.Ed. 80—Hook 
v. Payne, Mo, 14 Wall, 252, 20 L. 
Ed. 887—Payne v. Hook, Mo., 7 
Wall. 425, 19 L.Ed. 260. 

McClendon v. Straub, C.A.Aln., 
103 P.2d 596, rehearing denied 194 
P.2d 1008—Lee v. Minor, C.C.A.Cal., 
263 F. 507, certiorari denied 40 S.Ct. 
485, 253 U.S. 488, 64 L.Ed. 1027— 
Pickens v. Merriam, Cal., 242 P. 
3G3. 155 C.C.A. 139. 

Jackson v. U. S. National Bank, 
Portland, Or., D.C.Or., 153 F.Supp. 
104—Peterson v. Denun or, D.C. 
Tex., 34 F.Supp. 697—O’Brien v. 
Mai*kham, D.C Cal., 17 F.Supp. 633. 
21 C.J. p 121 notes 78, 82—25 C.J. p 
695 note 11. 

“The rule which prohibits United 
Statc.s courts from exercising what 
is e.yscntialb probate jurisdiction ex¬ 
tends no further than the reason for 
It.’’ 

U.S.—O’Brien v. Markham, D.C.Cal., 
17 FSupp. 633, 637. 

DiBtiuctiou between two types of Ju¬ 
risdiction 

“Probate jurisdiction is wholly dis¬ 
tinct from the jurisdiction of courts 
of equity, although the line of de¬ 
marcation is not very distinctly 
drawn in the decided casc.s.’’ 

U.S.—Atwood V. Rhode Island Hos¬ 
pital Trust Co., C.C.A.R.I., 34 F.2d 
18, 21, certiorari denied 50 S.Ct. 81, 
280 U.S. 600, 74 L.Ed. 646. 

32.10 U.S.—Waterman v. Canal-Lou¬ 
isiana Bank & Trust Co., La., 30 
S.Ct. 10, 215 U.S. 33, 64 L.Ed. 80’ 
—Security Trust Co. v. Black Riv¬ 
er Nat. Bank, Minn., 23 S.Ct. 62, 187 
U.S. 211, 47 L.Ed. 147. 
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tent the federal equity jurisdiction may be said to be 
concurrent with the probate jurisdiction of the sev¬ 
eral states.S2-i5 Questions relating to the interests 
of heirs, devisees, or legatees, or trusts affecting 
such interests, which may be determined without 
interfering with probate or assuming general ad¬ 
ministration, are within the jurisdiction of the fed¬ 
eral courts where diversity of citizenship exists and 
the requisite amount is in controversy.33 

The federal courts have jurisdiction to entertain 
suits against fiduciaries, such as executors, admin¬ 
istrators, and guardians appointed by probate courts 
when the suit is to determine the validity of claims 
against the estate or the claimants' interests therein; 
such proceedings are not in rem; they seek only 
to establish rights; judgments therein do not deal 
with the property and order distribution; they ad¬ 
judicate questions which precede distribution.33.6 


The federal courts are not deprived of jurisdiction 
of a controversy between citizens of different states 
because the judgment may affect the administration 
or distribution of the assests of a decedent's es- 

tate.33-10 

The jurisdiction of the federal courts with respect 
to decedents' estates is not limilrd to its historic 
equity jurisdiction in such matters but includes ac¬ 
tions which may be maintained in the state courts 
of general jurisdiction.33.i6 Thus, where a state, 
by statute or custom, gives to parlies interested the 
right to bring an action or suit inter partes, either 
at law or in equity, to annul a will or to set aside 
the probate, the courts of the United States, if 
diversity of citizenship and a sufficient amount in 
controversy appear, can enforce the same rem- 
edy.33.20 Likewise, where such proceeding may be 
maintained in the courts of gfluieral jurisdiction of 


Woods V. Klobuchar, C.A.Ind., 
257 F.3d 313—Rosenberg v. Baum, 
C.C.A.Kan.. 153 F.2d 10. 

Jackson v. U. S. National Bank, 
Portland, Or., D.C.Or., 153 F.Supp. 
104—Prater v. Poirier, D.C.Kan., 
134 P.Supp. 490—Hellrung v. La¬ 
fayette Loan & Trust Co., D.C.Ind., 
102 P.Supp. 822—Newhousc v. Ca¬ 
nal Nat. Bank of Portland, D.C. 
Me., 94 P.Supp. 830—Peterson v. 
Bemmer, D.C.Tex., 34 P.Supp. 697. 
Hurlburt v. Eno, D.C.Vt., 17 F. 

R. D. 230, 

21 C.J. p 121 note 84. 

32.15 U.S.—Peterson v. Demmer, D. 

C.Tex., 34 F.Supp. 697. 

21 C.J. p 121 note 83. 

83. U.S.—l\Iarkham v. Allen, Cal., 66 

S. Ct. 296, 326 U.S. 400, 90 L.EU. 
256. 

Beach v. Rome Trust Co., C.A. 
N.Y., 269 P.2d 367—Holt v. King, C. 
A.Kan., 250 F.2d 671—Ferguson v. 
Patterson, C.A.Okl., 191 P.2d 584— 
Ro.senberg v. Baum, C.C.A.Kan., 153 
F.2d 10. 

Newhouse v. Canal Nat. Bank of 
Portland, D.C.Me., 04 F.Supp. 830 
—Sullivan v. Title Guarantee & 
Trust Co., D.C.N.Y., 74 F.Supp. 964, 
affirmed, C.C.A., 167 F.2d 393—Park 
V. Park, D.C.Ga.. 37 P.Supp. 185— 
Oorpni Juris cited in Peterson v. 
Demmer, D.C.Tex., 34 F.Supp. 697, 
25 C.J. p 695 note 11. 

Claiin oa behalf of estate 

Where beneficiary under will 
brought action in nature of class 
action, in federal court, against man¬ 
aging advisor of estate, to recover 
for loss to estate, for inter alia, ad¬ 
visor’s alleged wrongful splitting of 
real estate commission, and seeking 
surrender of fees which advisor col¬ 
lected for its services, action was 
not subject to dismissal on ground I 
that a federal court has no Jurisdic¬ 


tion over matters relating solely to 
decedents’ estates. 

I U.S.—Warner v. First Nat, Bank of 
Minneapolis, D.C.Minn., 135 F.Supp. 
i 687. 

I Tort action 

Suit against guardian for conver¬ 
sion of fiduciary property and again.'?! 
guardian’s surety as guardian de son 
tort was suit in tort of which the 
federal district court had Jurisdic¬ 
tion. and not a suit for probate ac¬ 
counting or like matters of which the 
federal court did not have Jurisdic¬ 
tion. 

U.S.—Wilbur v. Ford, D.C.Mass., 81 
F.Supp. 641. 

33.5 U.S—Commonwealth Trust Co. 
V. Bradford, Pa., 56 S.Ct. COO, 297 
U.S 613, 80 L.Ed. 920. 

Odom V. Travehrs Ins. Co., D.C. 
Ark., 174 F.Supp. 426—In re Lum- 
mia’ Estate, D.C.N.J., 118 F.Supp. 
436—Sullivan v. Titlo Guarantee 
& Trust Co., D.C.N.Y., 74 P.Supp. 
964. affirmed, C.C.A., 167 P.2d 393 
—Knoop V. Anderson, D.C.Iowa, 71 
P.Supp. 832—Rosenberg v. Equita¬ 
ble Tru.st Co., D.C.Del., 68 P.Supp. 
991, affirmed, C.C.A., 166 F.2d 786. 

Claiiu acknowledged la probate court 

Allowance of foreign judgment as 
a claim against e.state of deceased 
Judgment debtor in process of admin¬ 
istration in Iowa court did not pre¬ 
clude maintenance of action in fed¬ 
eral district court against adminis¬ 
trator to establish such Judgment as 
a claim against estate, since in Iowa 
there are special rules of law with 
respect to finality of order establish¬ 
ing a claim against estate depending 
on whether it was established in an 
adversary or nonadvorsary proceed¬ 
ing. 

U.S.—^American Surety Co. of New 
York V. Edwards & Bradford Lum¬ 
ber Co,, D.C.Iowa, 57 F.Supp. 18, 
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Survival of negligence claim 

In view of state statute provid¬ 
ing for survival of actions, federal 
court had diversity Jurisdiction of 
action by nonresident plaintiffs 
against a resident’s estate for resi¬ 
dent's alleged negligence. 

U.S.—Prater v. Poirier, D.C.Kan., 134 
FSupp. 499. 

33.10 U.S.—In re Lummls’ Estate, 
D.C.N.J., 118 F.Supp. 436. 

33.15 U.S.—Poster v. Carlin, C.A.Va., 
200 F.2d 943. 

Jackson v. U. S. National Bank, 
Portland, Or., D.C.Or., 153 F.Supp. 
104—Quinlan v. Empire Trust Co, 
D.C.N.Y., 139 F.Supp. 168—-Ander¬ 
son V. Benson, D.C.Neb., 117 F. 
Supp. 765—Lewis v. Manufacturers 
Cas. Ins. Co., D.C.La,, 107 F.Supp. 
466—Sullivan v. Title Guarantee & 
Trust Co., D.C.N.Y., 74 P.Supp. 964, 
affirmed, C.C.A., 3 67 F.2d 393. 

Stephens v. Bernays, D.C.Mo., 41 
P. 401, affirmed, C.C.A., 44 F. 642. 
Zucidental relief 

Pact that complainant prays for 
Incidental relief, which federal court 
is without Jurisdiction to grant, be¬ 
cause incidental relief is within ex¬ 
clusive jurisdiction of state probate 
courts, does not prevent adjudication 
by federal court of rights of the re¬ 
spective parties In an estate. 

U.S.—Foster v. Carlin, C.A.Va., 200 
P.2d 943. 

33,80 U.S.— Gallon Iron Works & 
Mfg. Co. V. Russell, D.C.Ark., 167 
P.Supp. 304—Jackson v. U. S. Na¬ 
tional Bank, Portland, Or., D.C.Or., 
163 F.Supp. 104— Corpus Juris Se- 
ouudum in Fakouri v. Cada- 

Is, C.C.A.La., 147 F.2d 667, 670, re¬ 
hearing denied 149 F.2d 321, certio¬ 
rari denied 66 S.Ct. 64, 826 U.S. 742, 
90 L.Ed. 443. 

Palmer v. Bradley, 111., 164 P. 
811, 83 C.C.A. 231, certiorari de- 
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the state, the federal court has jurisdiction of an 
action to declare a testamentary instrument 
void,33.35 or to determine the validity of the provi¬ 
sions of a will.33.30 State-created means for the 
enforcement of a right involving a decedent’s es¬ 
tate by a plenary suit or an action in personam, 
rather than in rem in probate proceedings, will be 
recognized in the federal courts whether the state- 
created means be denominated a right or a rem¬ 
edy. 3 3.3 5 Where an independent action for the 
construction of a will may be maintained in state 
courts of general jurisdiction, such a suit may like¬ 
wise be maintained in the federal court provided 
there is diversity of citizenship and the requisite 
jurisdictional amount.33.40 

It has been held that where diversity of citizenship 
and the jurisdictional amount appear, a federal court 
may consider an attack on the decrees of a state pro¬ 
bate court,34 but may grant relief only when similar 
relief would be available in the state courts of the 
district.35 A federal court has been held to have 
jurisdiction of an accounting action by a ward 
against his guardian wherein it was alleged that 
the guardian obtained approval of his account and 
his discharge by the probate court by fraud.35.5 

The federal courts do not have jurisdiction of an 
action involving a decedent’s estate where the action 
is not within the historic equity jurisdiction of the 
federal courts and is not maintainable in the state 
courts of general jurisdiction.35.io Where the 
action would not be within the jurisdiction of the 
state courts of general jurisdiction, but would only 
lie in the state probate court, it may not be main- 
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tained in the federal court.36.iB Where under state 
law, the probate court has exclusive jurisdiction to 
void a will on the groimd of fraud, the federal courts 
have no jurisdiction of such a proceeding.3B*20 

The federal courts have power to determine the 
validity and effect of a release of the estate of a 
restricted Indian by a claimant against such es- 

tate.35.26 

It is apparent from the foregoing that the juris¬ 
diction of the federal courts in probate matters de¬ 
pends in a large measure on state practice and the 
jurisdiction of the state courts of general jurisdic¬ 
tion as to probate matters,35.30 so that reference 
should be made to Equity § 61 where such subject 
is discussed. 

The jurisdiction of a federal court as to property 
actually or constructively in the possession of a 
state court is discussed in Courts § 533. 

§ 13(1). Ancillary or Incidental Jurisdiction 

The grant of Jurisdiction to federal courts over par¬ 
ticular subject matter includes power to adjudicate all 
matters ancillary thereto; and a federal court generally 
has Jurisdiction of a suit or proceeding which is ancillary 
to another suit or proceeding of which it has previously 
acquired jurisdiction, even though it might not have Ju¬ 
risdiction of the ancillary suit if it were an independent 
and original one. 

The grant of jurisdiction to the federal courts 
over particular subject matter includes the power 
to adjudicate all matters ancillary thereto ;35.50 and 
the doctrine of ancillary and incidental jurisdic¬ 
tion discussed in Courts § 88 is applicable to fed¬ 
eral courts.36 Accordingly where a federal court 


nled 28 S.Ct. 759, 209 U.S. 648, 62 
L.Ed. 921. 

33.25 U.S —Quinlan v. Empire Trust 
Co.. D.C.N.Y., 139 F.Supp. 168. 
Sicland v. Hamel, D.C.Mo., 13 F. 

R. D. 447. 

33.30 U.S.—Looney v. Capital Nat. 
Bank of Austin, Tex., C.A.Tex., 236 
F.2d 4 36, certiorari denied 77 S.Ct. 
222, 352 U.S. 926, 1 L.Ed.2d 161— 
Slmler v. Wilson, C.A.Okl., 210 F. 
2d 99, certiorari denied Wilson v. 
Simler, 74 S.Ct. 681, 347 U.S. 954, 
98 L.Eld. 1099, rehearing: denied 74 

S. Ct. 786, 347 U.S. 973, 98 L.Ed. 
1113. 

33.35 U.S.—Jackson v. U. S. Nation¬ 
al Bank, Portland, Or., D.C.Or., 163 
F.Supp. 104. 

33.40 U.S.—Ferguson v. Patterson, 
C.A.Okl., 191 F.2d 684. 

Jackson v. U. S. Nat. Bank, Port¬ 
land, Or., D.C.Or., 163 F.Supp. 104. 

34. U.S.—^Ellls V. Davis, La., 3 S.Ct. 
827. 109 U.S. 485, 27 L.Ed. 1006. 


Palmer v. Palmer, D.C.Conn., 31 
F.Supp. 861. 

21 C.J. p 121 note 76—25 C.J. p 695 
note 9. 

35. U.S.—Montgomery v. Gilbert, C. 
C.A.Mont., 77 F.2d 39. 

Palmer v. Palmer, D.C.Conn., 31 
F.Supp. 861. 

35.5 U.S.—Patuleia v. Patuleia, D.C. 

Mass., 127 F.Supp. 60. 

35.10 U.S.—Gallon Iron Works & 
Mfg, Co. V. Russell, D.C.Ark., 167 
F.Supp. 304—Jackson v. U. S. Na¬ 
tional Bank, Portland, Or., D.C.Or., 
153 F.Supp. 104. 

U.S.—^White V. White, D.C.Idaho, 126 
F.Supp. 924. 

35.15 U.S.—Jackson v. U. S. Nation¬ 
al Bank. Portland, Or., supra— 
Whlto V. White. D.C.Idaho, 126 F. 
Supp. 924. 

35.20 U.S.—Porter v. Bennison, C.A. 
Colo., 180 F.2d 623, certiorari de¬ 
nied 71 S.Ct. 47, 340 U.S. 817, 96 L. 
Ed. 600. 

35.25 U.S.—^Mashunkashey v. U. S., 
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C.C.A.Okl., 131 F.2d 288, certiorari 
denied 63 S.Ct. 665, 318 U.S. 7C4, 87 
L.Ed. 1136. 

35.30 U.S.—Illinois State Trust Co. 
V. Conaty, D.C.R.I., 104 F.Supp. 729. 

36.50 U.S.—Glens Falls Indem. Co. 
V. TT. S. ex rel. and to Use of West- 
inghouse Elec. Supply Co., C.A.Cal., 
229 F.2d 370. 

36. U.S.—Caspers v. Watson, C.C.A. 
111., 132 F.2d 614, certiorari denied 
63 S.Ct. 1176, 319 U.S. 757, 88 L.Eld. 
1709, rehearing denied 63 S.Ct. 1444, 
820 U.S. 214, 87 L.Ed. 1861. 

Lewis V. United Air Lines Trans¬ 
port Corporation, D.C.Conn., 29 P. 
Supp. 112. 

Ancillary and Incidental Jurisdiction 
of courts of equity in general see 
Equity § 11. 

Jurisdiction to afford complete relief 
see supra § 11. 

“The ancillary Jurisdiction of the 
federal courts is well established as 
an essential attribute of their Juris¬ 
diction.’* 
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has jurisdiction of a cause of action and of the the latter one if it were an inde])cnclent and orig- 

parties, it generally has jurisdiction also of a suit inal suit or proceeding,^7 since jurisdiction of an 

or proceeding which is a continuation of, or inci- ancillary suit or proceeding is referable to, or de¬ 
dental and ancillary to, the former suit, and this pendent on, the jurisdiction of the court of the main 


is so even though it might not have 

U.S.—Tullgren v. Jasper, D.C.Md., 27 
F.Supp. 413, 417. 

37. U.S.—Fulton Nat. Bank of At¬ 

lanta V. Hoosier, Ga.. 45 S.Ct. 261, 
267 U.S. 276, 69 L.Ed. 609. 

Dery v. Wyer, C.A.N.Y., 265 P.2d 
804—^Aetna Ins. Co. v. Chicago, U. 

I. & P. R. Co., C.AKan., 229 F.2d 
684 —Glens Falls Indem. Co. v. U. 

S. ex rel. and to Use of Westing- 
house Elec. Supply Co., C.A.Cal., 
229 F.2d 370—U. S. v. Acord. C.A. 
Okl., 209 F.2d 709, certiorari denied 
Acord V. U. S., 74 S.Ct. 786. 317 U. 

S. 975, 98 L.Ed. 1115—Sheppard v. 
Atlantic States Gas Co. of Pa., C.C. 
A.Pa., 167 F.2d 841—Oils, Inc., v. 
Blankenship. C.C.A.Okl., 145 F 2d 
354, certiorari denied 65 S.Ct. 562, 
323 U.S. 803, 89 L.Ed. 641—Cooper¬ 
ative Transit Co. v. West Penn 
Electric Co.. C.C.A.W.Va., 132 F.2d 
720, certiorari denied 63 S.Ct. 857, 
318 U.S. 779, 87 L.Ed. 1147— Corpus 
Juris cited in Natural Gas Pipeline 
Co. V. Federal Power Commission, 

C. C.A., 128 F.2d 481, 484—Barnett 
v. U. S.. C C A.Cal., 82 F 2d 765. cer¬ 
tiorari denieti 57 S.Ct. 9, 299 U.S. 
646, 81 L.Ed. 402, rehearing denied 
67 S.Ct. 113, 299 U.S. 620, 81 L.Bld. 
457—TT. S. V. 2,271.29 Acres, More 
or Less, of I..and in La Cro.sse, 
Trempeleau, Vernon, and Grant 
Counties. D.O.Wis., 31 F.2d 617— 
George D. Harter, Bank of Can¬ 
ton, Ohio V. Ingiis, C.C.A.Ohio, 6 
F 2d 811, certiorari denied George 

D. Harter Bank v. Ingilis, 46 S.Ct. 
103. 269 U..S. 576, 70 L.Ed. 420, 
George D. Harter Bank of Canton, 
Ohio V. Charles. 46 S.Ct. 103, 269 

U. S. 576, 70 L.Ed. 420, George D. 
Harter Bank of Canton, Ohio v. 
Domigan, 46 S.Ct. 103, 269 U.S. 
676, 70 L.Ed. 420, George D. Hart¬ 
er Bank of Canton, Ohio v. Brate. 

46 S.Ct. 103, 269 U.S. 677, 70 L.Ed. 
420, and George D. Harter Bank of 
Canton, Ohio v. Lemay, 46 S.Ct. 
103, 269 U.S. 577, 70 L.Ed. 421— 
Pell V. McCabe, N.Y., 256 F. 612, 
168 C.C.A. 18. affirmed 40 S.Ct. 43. 
250 U.S. 673, 63 L.Ed. 1147—Lamb 

V. Ewing, Neb.. 54 F. 269, 4 C.C.A. 
320. 

Gore V. U. S., D.C.Mass., 171 P. 
.8upp. 136—McGrath v. Lund's 
Fisheries, Inc., D.C.Del., 170 F.Supp. 
173—^Vaughn v. Terminal Trans¬ 
port Co., D.C.Tenn., 162 F.Supp. 
647—Manternach v. Jones County 
Farm Service Co., D.C.Iowa, 166 F. 
Supp. 674—Bradford Novelty Co. 

V. Manhelm, D.C.N.Y., 156 F.Supp. 
489—^U. S. ex rel. Crowder v. Fi¬ 
delity & Deposit Co. of Md.. D.C. | 


jurisdiction of 1 or principal suit 

L t. 1,1 , • .-^upp. 322—^Hoosier Cas. 
Co. of Indianapolis, Ind. v. Fox, D. 

C. Iowa. 102 F.Supp. 214—Darby v. 
L. G. De Felice & Son. D.C.Pa., 94 
F.Supp. 535—Leatherman v. Star, 

D. C.Tenn., 94 F.Supp. 220—Hogue 
v. National Automotive Parts 
Ass’n, D.C.Mich., 87 F.Supp. 816 
—Lentor v. Hensley, D.C.Mo., 81 F. 
Supp. 141—State of Md., to Use 
and Benefit of Wood v. Robinson, 
D.C.Md., 74 F.Supp. 279—Arsht v. 
Hatton, D.C.Pa.. 72 F.Supp. 851— 
Saba v. Emil Katz & Co., D.C.N.Y., 
65 J'.Supp. 1000—Lesnlk v. I*ubllc 
Industrials Corp., D.C N.Y., 61 F. 
Supp. 994—Town of Okeene, Okl., 
ex rel. Burgard v. Kratz. D C Okl., 
45 F.Supp. 629—Rnftery v. Senter, 
D.C.Pa., 41 F.Supp. 807-—Kehaya v. 
Axton. DC.N.Y., 32 F.Supp. 273— 
Gray v. Hartford Accident & In¬ 
demnity Co., D.C.La., 31 F.Supp. 299 
—Morrell v. United Air Lines 
Transport Corporation, D.C.N.Y., 29 
F.Supp. 757—Lewis v. United Air 
Lines Transport Corporation, D.C. 
Conn., 29 F.Supp. 112—Crum v. 
Appalachian Electric Power Co., D. 
C.W.Va., 29 F.Supp. 90—Kravas v. 
Great Atlantic & l^acilic Tea Co., D. 

C. Pa., 28 F.Supp. 66—Bossard v. 
McGwinn. D.C.Pa., 27 F Supp. 412— 
Crum V. Appalachian Electric l»ow- 
er Co., D.aW.Va.. 27 F.Supp. 138— 
Reconstruction Finance Corpora¬ 
tion V. Wood, D.C.Ky., 20 F.Supp. 
652—In ro American States Public 
Service Co., D.CMd., 12 F.Supp. 667, 
modified on other grounds, C.C.A., 
Burco, Inc. v. Whitworth, 81 F.2d 
721, certiorari denied 56 S.Ct. 670, 
two cases, 297 U.S. 724, 80 L.Ed. 
1008. 

Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 16 F.R.D. 141—Bill 
Curphy Co. v. Lincoln Bonding & 
Ins. Co., D.C.Neb., 13 F.R.D. 146— 
Gersich v. London & I^ancashire 
Indem. Co. of America, D.C.Wis., 12 
F.R.D. 83—Millsap v. Lotz, D.C.Mo., 
11 F.R.D. 161—Goodard v. Shasta 
S. S. Co.. D.C.N.Y., 9 F.R.D. 12— 
Yap v. Ferguson, D.C.N.Y., 8 F. 
ll.D. 166—Miller v. Hano, D.C.Pa., 

8 F.R.D. 67—Kelly v. Pennsylvania 
R. Co., D.C.Pa., 7 F.R.D. 524—Gal¬ 
braith V. Bond Stores, D.C.Mo., 4 P. 
R.D. 319—John N. Price & Sons v. 
Maryland Cas. Co., D.C.N.J., 2 F.R. 

D. 408—People of State of Illinois 
V. Maryland Cas. Co., D.C.Ill., 2 F. 
R.D. 241—Johnson v. G. J. Sherrard 
Co., D.C.Mass., 2 F.R.D. 164—Sklar 
V, Hayes, D.C.Pa., 1 F.R.D. 694— 
Sklar v. Hayes, D.C.Pa., 1 F.R.D. 
415. 

15 C.J. p 696 note 13. 
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or procceding.38 

Venue in ancillary proceedings see 
infra § 17. 

Other statements of rule 

(1) “If a court has Jurisdiction of 
the case made by the original com¬ 
plaint, It has jurisdiction of all ger¬ 
mane ancillary proceedings.” 

U.S.—Harris v. Travelers Ins. Co , D. 
C.Pa., 40 F.Supp. 164, 166. 

(2) “Principal jurisdiction Involve.s 
and carries along with itself power 
over matters that can properly be 
regarded as accessorial.” 

U.S.—Loft, Inc. V. Corn Products Re¬ 
fining Co., C.C.A Ind., 103 F.2d 1, 
10, certiorari denied Corn Products 
Refining Co. v. Loft, Inc., 60 S.Ct. 
80, 308 U.S. 558, 81 L.Ed. 469. 

O'Brien v. Richtar.sic, D.C.N.Y., 
2 F.R.D. 42, 44. 

Basis of ancillary jurisdiction 

Statutory jurisdiction of federal 
courts is implemented by ancillary 
juriisdiction based on theory that it 
ns essential to .such courts’ independ¬ 
ence and self-sufficiency. 

U.S.—^Aberdeen Ho.siery Mills Co. v. 
Kaufman. D.C.N.V, 113 F.Supp. 833 
—Hoosicr Cas. Co. of Indianapolis, 
Ind, V. Fox, D.C.Iowa. 102 F.Supp. 
214. 

BOLnitahle basis of jnrisdiction 

(1) Doctrine of dependent or an¬ 
cillary juri.sdiction springs from the 
equitable doctrine that a court with 
jurisdiction of a case may consider 
therein subject matter over which it 
would have no independent jurisdic¬ 
tion whenever such matter must be 
considered in order to do full Justice. 
U.S.—^Walmac Co. v. Isaacs, C.A.R.I., 

220 P.2d 108. 

(2) Concepts of ancillary and pend¬ 
ent jurisdiction have sprung from 
broader concepts that all equity ju¬ 
risdiction of federal court is ex ne¬ 
cessitate dependent, since general 
powers of federal courts when sitting 
as courts of equity can bo exerted 
only in cases otherwise within ju¬ 
risdiction of those courts as defined 
by Congress. 

U.S.—Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 16 F.R.D. 141. 

38. U.S.—Mitchell v. Maurer, Cal., 
55 S.Ct. 162, 293 U.S. 237, 79 L.Ed. 
338—Klchel v. U. S. Fidelity & 
Guaranty Co., Pa., 38 S.Ct. 47, 245 
U.S. 102, 62 L.Ed. 177—Dewey v. 
West Fairmont Co„ W.Va., 8 S.Ct. 
148, 123 U.S. 329, 31 L.Ed. 179. 

Aetna Ins. Co. v. Chicago, R. I. 
& P. R. Co., C.A.Kan., 229 F.2d £84 
—U. S. V. Acord, C.A.Okl., 209 F. 
2d 709, certiorari conied Acord v. 
U. S., 74 S.Ct. 786, 347 U.S. 976, 98 
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FEDERAL COURTS § 13(1) 

This ancillary jurisdiction may be exercised by Avoidance of multiplicity of suits. Under cer- 
a federal court even though it is not authorized by tain circumstances ancillary jurisdiction may be 

any slatute,^^ and even though the controversy pre- recognized for the purpose of avoiding a multi- 

sented by the ancillary proceeding proves in the end plicity of suits and where many claims are 

to be more important than that presented in the main involved, some of which satisfy the jurisdictional 

suit."^^ The scope of ancillary jurisdiction is de- requisite as to the amount in controversy, the 

pendent on the subject matter of the original pro- court may regard smaller claims as ancillary to the 

ceeding‘1 The court will not exercise its ancillary jurisdiction existing as to the larger claims.^^-2® 

jurisdiction in every possible case, and will not ordi- The doctrine of ancillary jurisdiction may permit 

narily exercise it where it would interfere with the the joinder in one proceeding of several causes of 

normal functioning of the state courts in matters action, as to some of which the court would other- 

iu which they have jurisdiction.'*wise lack jurisdiction.‘*^-25 

Such ancillary jurisdiction generally falls into one Jurisdictional requisites in ancillary proceeding. 
of two classes, one of which is proceedings con- Since ancillary jurisdiction exists by reason of the 

ceriicd with the pleadings, processes, or records of relation of the ancillary proceeding to the main 

the court in the principal case,^*-!® or the judgment suit, ancillary jurisdiction is not dependent on the 

or decree in such case, as discussed infra § 13(6), amount in controversy in the ancillary suit or pro- 

and the other is proceedings which affect property ceeding,'*- or on a federal question being involved 

already in the custody or control of the court, as thereinand it exists irrespective of the citizen- 

appears infra § 13(8). ship of the parties,'*^ or the presence of any other 


L..Kd. 1115—Oils, Inc., v. Blanken¬ 
ship. (\C.A.Okl.. 145 ^^2d 354, cer¬ 
tiorari denied G5 S Tt. 562. 323 U.S 
803, SO BEd. 611—Loft, Inr. v. 
Corn I’roduet.s Reflnins: Co., C.C.A 
Ind., 103 F.2d 1, certiorari denied 
Corn Products Keflnlng Co. v. Loft. 

l nc. , 60 S.Ct. 80, 308 U.S. 658, 84 
LKd. 469. 

Hedrick v. Santa Fe Trail 
Tranap. Co., D.C.Mo., 74 F.Supp. 
805—Johnson v. Thomas, D.C.Tex., 
16 F.Supp. 1019. 

Hartley Pen Co. v. Lindy Pen Co., 
DC.Cal., 16 F.K.D. 141. 

25 C.J. p 696 note 13. 

39. U.S.—Murphy v. John Hofman 
Co,. N.Y., 29 S.Ct. 154, 211 U.S. 662, 
63 L.Ed. 327. 

Carter v. Powell, C.C.A.Fla., 104 
P.2d 428, rehearing denied 104 F.2d 
1012, certiorari denied 60 S.Ct. 173, 
808 US. 611, 84 L.Ed. 511. 

Hoosier Cas. Co. of Indianapolis, 

l nd. V. Fox, D.C.Iowa, 102 F.Supp. 
214. 

40 . U.S.—Automotive Products Cor¬ 
poration V. Wolv€»rjne Bumper & 
Specialty Co., C.C.A.Mich., 15 F.2d 
745, certiorari denied 48 S.Ct. 122, 
275 U.S. 665, 72 L.Ed. 429. 

41. U.S.—Harris v. Travelers In.s. 
Co., D.C.Pa., 40 F.Supp. 164—Lewis 
V. United Air Lines Transport Cor¬ 
poration, D.C.Conn.. 29 F.Supp. 112. 
Bepandeat JuriadiotloA exiata only 

ao far aa Jt is necessary fully to 
exercise the main jurisdiction. 

U.S.—Republic Nat. Bank & Trust 
Co. V. Massachusetts Bondinif & In¬ 
surance Co., C.C.A.Tex., 68 F.2d 445. 

41.5 U.S.—Csatari v. General Fi¬ 
nance Corp., C.A.Mlch., 173 F.2d 
798. 

Concurrent jurisdiction of state and^ 
36 C.J.S.-5 


federal courts see Courts §§ 526- 
528. 

Settled policy of federal courta is 

not to interfere with normal func¬ 
tioning: of state courts in matters in 
which they have jurisdiction. 

U.S.—Csatari v. General Finance 
Corp., C.A.Mich., 173 F.2d 798. 

41.10 U.S.—Cooperative Transit Co. 
V. We.st Penn Electric Co., C.C.A.W. 
Va.. 132 F.2d 720, certiorari denied 
63 S.Ct. 857, 318 U.S. 779, 87 L.Ed. 
1147. 

41.15 U.S.—Tuba Consol. Gold 

Fields V. Kilkeary, C.A.Cal., 206 F. 
2d 884. 

41.20 U.S.—Tuba Consol. Gold 
Fields V. Kilkeary, supra. 
Requirement of jurisdictional amount 
in di.strict courts see infra § 310. 

41.25 Claim for core Joined with 
action under Jonea Act 

Where an action on the common- 
law side of court has been properly 
instituted under the Jones Act, a fur¬ 
ther claim for maintenance and cure 
may properly be joined even thougrh 
such claim might not have been ad¬ 
vanced independently in federal 
court on the common-law side. 

U.S.—Mullen v. Fitz Simons & Con¬ 
nell Dredge & Dock Co., C.A.Ill., 
172 F.2d 601, certiorari denied 69 
S.Ct. 1534, 337 TJ.S. 969, 93 L.Ed. 
1768, and Fitz Simons & Connell 
Dredge & Dock Co. v. Savela, 69 S. 
Ot. 1534, 337 U.S. 959, 93 L.Ed. 
1758. 

42, U.S.—Dugas v. American Surety 
Co. of New York, La., 67 S.Ct. 615, 
300 U.S. 414, 81 L.Ed. 720, rehear¬ 
ing denied 57 S.Ct. 787, 301 U.S. 
712, 81 L.Ed. 1366—Local Loan 
Co. V. Hunt. Ill., 64 S.Ct. 696, 292 
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U. S. 234, 78 LEd. 1230, 93 A.L.R. 
195. 

Glens Falls? Indem. Co. v. U. S. 
ex rel. and to Use of Westinghouse 
Elec. Supply Co., C.A.Cal., 229 F.2d 
370—Loft, Inc. v. Corn Products 
Refining Co., C.C.A.Ind., 103 F.2d 
1, certiorari denied Corn Products 
Refining Co. v. Loft, Inc., 60 S.Ct. 
80, 308 U.S. 558. 84 L.Ed. 469— 
Lindh V. Booth Fisheries Corpora¬ 
tion, C.C.A.Wash., 80 F.2d 733, cer¬ 
tiorari denied 66 S.Ct. 942, 298 l^.S 
670, 80 L.Ed. 1393—Dickey v. Tur¬ 
ner, C.C.A.Tenn.. 49 F.2d 998— 
Lamb v. Ewing, Neb., 54 F. 269, 4 
C.C.A. 320. 

U. S. V. 2,271.29 Acres. More or 
Less, of Land in La Cro.sse. Trem- 
peleau, Vernon, and Grant Coun¬ 
ties, D.C.Wis., 31 F.2d 617—Pacific 
Telephone & Telegraph Co. v. Star 
Pub. Co.. D.C.Wash., 2 F.2d 151. 

25 C.J. p 697 note 23. 

43. U.S.—St. Louis-San Francisco R. 
Co. V. Byrnes, C.C.A.Mo., 24 F.2d 
66 . 

Lawrence v. Great Northern Ry. 
Co., D.C.Minn., 98 F.Supp. 746— 
Barkeij v. Don Lee, Inc., D.C.Cal., 
34 F.Supp. 874—Guaranty Trust Co. 
of New York v. Williamsport Wire 
Rope Co.. D.C.Pa., 19 F.Supp. 482. 

26 C.J. p 697 note 24. 

44. U.S.—^Dugas v, American Surety 
Co. of New York, La., 67 S.Ct. 516, 
300 U.S. 414, 81 L.Ed. 720, rehear¬ 
ing denied 67 S.Ct. 787, 301 U.S. 
712, 81 L.Ed. 1366—Local Loan Co. 

V. Hunt, Ill., 54 S.Ct. 695, 292 U.S. 
234, 78 L.Ed. 1230, 93 A.L.R. 195. 

Glens Falls Indem. Co. v. U. S. 
ex rel. and to Use of Westinghouse 
Elec. Supply Co., C.A.Cal., 229 F.2d 
370—^Waylander-Peterson Co. v. 

1 Great Northern Ry. Co., C.A.Mlnn., 



36 C.J.S, 


§ 13(1) FEDERAL COURTS 

factor which would ordinarily determine federal ju¬ 
risdiction. 

Jurisdiction in the first instance is essential to the 
exercise of ancillary jurisdiction;^® and where 
jurisdiction is lacking in the principal cause, the 
fact that the requisites of jurisdiction are present in 
the ancillary suit or proceeding cannot confer 
jurisdiction on the court over the main action.^®-® 


Ancillary jurisdiction in aid of another court. It 
has been intimated by the Supreme Court of the 
United States that the jurisdiction of a federal court 
cannot be based on an original suit in another fed¬ 
eral court.Some of the lower courts have so 
hcld,^® as with respect to suits to enforce the judg¬ 
ment of another court,^ or suits by a receiver 
appointed by another court,although there is 


201 F.2d 408—Bernstein v. N. V. 
Nederlandsche - Amerikaansche 
Stoomvaart-Maatachappij. C.A.N.Y., 
173 F.2d 71, mandate amended on 
other grounds 210 F.2d 375—Shep¬ 
pard V. Atlantic Stales Gas Co., C 
C.A.Pa., 167 F.2d 841—Cooperative 
Transit Co. v. West Penn Electric 
Co.. C.C.A.W.Va., 132 F.2d 720. cer¬ 
tiorari denied 63 S.Ct. 857. 318 U. 
S. 779, 87 L.Ed. 1147—Loft. Inr. v. 
Corn Products Refining Co.. C.C.A. 
Ind., 103 F.2d 1. certiorari denied 
Corn Products Refining Co. v. l^oft. 
Inc., 60 S.Ct. 80. 308 U.S. 558. 84 
L.Ed. 469—Dickey v. Turner, C.C. 
A.Tcnn., 49 F.2d 998—Harnett v. 
Mayes. C.C.A.Okl., 43 F.2d 521— 
Moore v. New York Cotton Exch., 
C.C.A.N.Y.. 296 F. Cl. aflirmed 46 
S.Ct. 367. 270 U.S. 593, 70 L.Ed. 760, 
45 A.L.R. 1370. 

Day V. Pennsylvania R. Co., D. 
C.Pa., 172 F.Supp. 606—Oakes v. 
Graham Towing Co., D.C.Pa., 135 F. 
Supp. 485—Lawrence v. Great 
Northern Ry. Co., D.C.Mlnn., 98 F. 
Supp. 746—State of Md., to Use and 
Benefit of Wood v. Robinson, D.C. 
Md., 74 F.Supp. 279—Carlisle v. S. 

C. Loveland Co., D.C.Pa.. 77 F.Supp. 
51, appeal dismissed, C.A., 176 F. 
2d 418—Arsht v. Hatton, D.C.Pa., 
72 F.Supp. 861—Saba v. Emil Katz 
& Co., D.C.N.y.. 55 F.Supp. 1000— 
Raftery v. Senter, D.C.Pa., 41 F. 
Supp. 807—Harris v. Travelers In.s. 
Co., D.C.Pa., 40 F.Supp. 164—Car¬ 
ter Oil Co. V. Wood, D.C.Ill., 30 F. 
Supp. 875—Kaumagraph Co. v. Gen¬ 
eral Trade Mark Corporation, D.C. 
N.Y., 12 F.Supp. 230. 

U. S. v. 2,271.29 Acres, More or 
Loss, of Land in La Crosse, Trem- 
peleau, Vernon, and Grant Coun¬ 
ties. D.C.Wis., 31 F.2d 617—Buch¬ 
ner V. Metal Stamping Co., D.C.N. 
Y., 19 F.2d 529—Pacific Telephone 
& Telegraph Co. v. Star Pub. Co., 

D. C.Wash., 2 F.2d 151. 

Braun v. Hecht Co., D.C.N.T., 21 
P.R.D. 391—Pong v. U. S., D.C.Cal., 
21 F.R.D. 386—Campbell v. Maine 
Cent. Transp. Co., D.C.Me., 20 P.R. 
D. 629—Ciechanowicz v. Bowery 
Sav. Bank, D.C.N.Y., 19 P.R.D. 367 
—Fedorchak v. Montgomery Ward, 
D.C.Pa., 18 P.R.D. 1—Elgin Co-op. 
Credit Ass’n v. American Emp. Ins. 
Co., D.C.Neb., 14 F.R.D. 414—Coch¬ 
ran V. Swank Hardware Co., D.C. 
Pa., 14 F.R.D. 233—Bill Curphy Co. 
V. Lincoln Bonding & Ins. Co., D.C.^ 


Neb., 13 F.R.D. 146—Gerslch v. 
London & Lancajahire Indem. Co. of 
America, D.C.Wis, 12 F.R.D. 83— 
Liverseed v. Mariani, D.C.Minn, 12 
F.R.D. 69—MiUsnp v. Lotz, D.C.Mo.. 
11 P.R.D. 161—Bern.stein v. N. V 
Ncderland.sehe - Ameriknansohe 
Stoomvaart-Maat.sohnppij, D.C.N. 
Y., 9 F.R.D. 557—Yap v. Ferguson. 
DC.N.Y., 8 F.R.D. 166—Kelly v. 
I*ennsylvania R. Co., D.C F’a., 7 F. 
K.D. 524—Pyzyn.ski v. New York ‘ 
Cent. R. Co., DC.N.Y., 7 F.R.D. 302 
—Galbraith v. Ikmd Stores, D.C. 
Mo., 4 F.R.D. 319—Johnson v. G J 
Sherrard Co., D.C.Mass., 2 P.R.D. 
164. 

Iowa.—Phoenix Finance Corp. v. 
lowa-Wi.sconsin IJndr.e Co., 20 N 
W.2d 457, 237 Iowa 165, certiorari 
denied 66 S.Ct. 1024, 328 U.S. 844, 
90 L.Ed. 1618, two cases. 

Pu —Grone v. Northern Ins. Co, 7 
Pa Dist. ik Co. 777, allirmed 130 A.2d 
452. 388 Pa. 169. 

25 C.J. p 697 note 25. 

Original jurisdiction based on diver, 
sity 

Jurisdiction based solely on diver¬ 
sity of citizen.ship is not lost if .sub¬ 
sequently other parties, lacking in 
the requisite diversity of citizen.ship, 
come into the case, if the subsequent 
proceeding is ancillary to the main 
case and cannot properly be regard¬ 
ed as a separate and independent 
new suit. 

U.S.—Galbraith v. Bond Stores, D.C. 
Mo., 4 F.R.D. 319—Morns, Wheeler 
& Co. V. Rust Engineering Co., D. 
C.Del., 4 F,R.D. 307. 

45. U.S.—Glens Falls Indem. Co. v. 
U. S. ex rel. and to Use of Westing- 
house Elec. Supply Co., C.A.Cal., 
229 F.2d 370. 

Pell V. McCabe, N.Y., 256 F. 512, 
168 C.C.A. 18, affirmed 40 S.Ct. 43. 
250 U.S. 573, 63 L.Ed. 1147—Mc¬ 
Cabe V. Guaranty Trust Co. of 
New York, N.Y., 243 P. 845, 156 
C.C.A. 367. 

46. U.S.—Colony Coal & Coke Corpo¬ 
ration V. Napier, D.C.Ky., 28 P. 
Supp. 76. 

O’Brien v. Richtarsic, D.C.N.Y., 2 
P.HD. 42. 

25 C.J. p 698 note 27. 

46.5 U.S.—Ferreira v. Sawayama- 
Kisen KK, D.C.N.Y.. 171 F.Supp. 
96. 

Third-party olaim which had req¬ 
uisite diversity of citizenship could 
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not confer on low side of federnl 
court jun.sdietion mvci* main action, in 
which requisite cliver.sity of citizen¬ 
ship was lacking. 

U.S.—Ferreira v. Sawnyama-K isen 
KK, supra. 

Conversely, fed- ral jurn-diction of 
action as l)pt\vee i plainlilT and de¬ 
fendant ro.siding in dilitveiu stales 
cannot he defeat* d l.y o ilcome of 
third-party deferni ;nt's mo; ion to dis.- 
miss original defcndant’.s third-party 
complaint for la* k of div(*rs<tv of 
citiz(*nsliip a.s be^wcon plaintiff and 
tbirJ-party defcn<!:int 
U.S.—Arsht V. Hatton. D C Pa., 72 F. 
Supp. 851. 

47. ‘‘[This question] does not appear 

to have been decided by this Court. 
We need not decnie . . . |it] 

now. . . . [Put] in Raphael v. 

Trask. N.Y.. 24 S f’t. 617, F.S 272, 
278, 48 L.Ed. 973, it i.s intinuited ih.'it 
the jurisdiction of a federal ctaii'l 
cannot be ba.“se<l upon an original suit 
in another federal couit " 

U.S.—Mitchell v. .Maurer. Cal.. 55 S. 
Ct. 162, 164, 239 U.S. 237, 79 L Ed. 
338. 

48. U.S.—^W’lntcr v. Swnnburnc, C.C. 
Wi.s., 8 F. 49. 

48.5 U.S.—U. S. V. Pedarre, D.C La., 
262 P. 839. 

Jurisdiction of federal court of .‘«uiti^ 
to enforce its judgment see infra § 
13(6). 

No ancillary jurisdiction 

(1) Federal court lield not to have 
ancillary jurisdiction of a suit to en¬ 
force the judgment of .nnother fed¬ 
eral court where the suit wa.s at law 
and had all the elements of an orig¬ 
inal proceeding. 

U.S.—^U. S. V. Pedarre, D.C.La., su¬ 
pra. 

(2) An action by divorced wife of 
naval ofllcor against the ofilcer and 
navy paymaster to collect unpaid 
alimony allegedly due under a divorce 
decree of the district court for the 
District of Columbia could not bo 
maintained In federal di.strict court 
sitting in Virginia as an ancillary 
proceeding. 

U.S.—Applegate v. Applegate, D.C. 
Va., 39 F.Supp. 887. 

48.10 U.S.—^Kelley v. Queeney, D.C. 

N.y., 41 F.Supp. 1015. 

No ancillary jurladiotlon. 

(1) While the jurisdiction of a fed¬ 
eral court of an action brought by a 
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also authority to the contrary.^® In any event it is 
obvious that the jurisdiction of a federal court 
cannot be based on an original suit in a state court^® 
or on an original suit in another federal court not 
within the jurisdiction of that court/'*! and cannot 
be used for the purpose of collecting a judgment of 
a state court. 

§ 13(2). - Ancillary Nature of Proceed¬ 

ing 

As used In the rule that federal courts have Juris¬ 
diction over matters ancillary to a matter properly be¬ 
fore the court, the word “ancillary" means auxiliary, 
accessorial, or subordinate, and an ancillary proceeding 
is one which is subordinate to, or in aid of, another pri¬ 
mary or principal proceeding; and jurisdiction will not 
be entertained of proceedings which are not properly 
ancilUiry to the original proceeding unless they are other¬ 
wise within the court's original jurisdiction. 

As used in the rule that the jurisdiction of the 


FEDERAL COURTS §§ 13(1)-13(2) 

federal courts over particular subject matter in¬ 
cludes the power to adjudicate matters ancillary 
thereto, discussed supra § 13(1), the word *'an- 
cillary” means auxiliary, accessorial, or subordi¬ 
nate and an ancillary proceeding, within the 

rule, is one which is subordinate to, or in aid of, 
another primary or principal proceeding,®!*®® or 
subordinate to, or connected with, property in the 
custody and control of the court and under its juris- 
diction.®!*®® A suit is not ancillary to the main 
suit, but is an original and independent suit, where 
the parties are different, the cause of action is dif¬ 
ferent, and there are other necessary parties not 
present.®!*®® 

Jurisdiction will not be entertained of suits or pro¬ 
ceedings which are not properly ancillary to the 
original onc,®^ unless they arc otherwise within the 
I original jurisdiction of the court, and, in order that 


reci'ivor appointed l>y it may be up¬ 
held on the yrround that the action is 
but auxiliary to the original .suit In 
which he la appointed, “thus ground 
of Jiiri.sdiction . . . manifestly 

does not exist wiuTe the receiver .sues 
in a jurl.sdiction other than that of 
his appointment" 

U-S -Ktlloy V. Queeney, D.C.N.Y., 41 

F.Siipp. 1015, 1018. 

Sullivan V. Swain, C.C.Cal., 96 F. 

250. 

(2) Jurisdiction of federal court of 
action by receiver appointed by it 
see infra § 13(9). 

49. Proceeding's to appoint ancillary 
receiver 

Where a receiver ia appointed by 
a federal court, a bill may be filed in 
another federal court for the appoint¬ 
ment of an ancillary receiver, and 
since the ultimate obj(?ct of such pro¬ 
ceeding is to aid the purpo.se of the 
original suit, it is in that sen.se an¬ 
cillary, and jurisdiction thereof does 
not depend on diversity of citizenship 
of the parties. 

U.S.—Mona.she v. Sutton, D.C.N.Y., 71 

F.Supp. 103. 

Hlueflelds S. S. Co. V. Steele, C.C. 

A.Pa., 184 F. 584. 

50. Proceedings to appoint ancillary 
receiver 

Where primary receivers appointed | 
by .state court bring suit for appoint- 
mc'nt of ancillary receiver.s in federal 
court for another state, such applica¬ 
tion is not ancillary to any proceed¬ 
ings in any federal court, but is in¬ 
dependent original bill which cannot 
be sustained when diversity of citi¬ 
zenship docs not exist, and no other 
ground of federal jurisdiction is 
shown. 

U.S.—Mitchell v. Maurer, Cal., 55 S. 

Ct. 162, 293 U.S. 287, 79 L.Ed. 338. 

51. U.S.—Equitable Trust Co. of 

New York v. Washington-Idaho^ 


Water, Eight & Power Co., D.C. 
Wash., 300 F. 601—Primes Chem¬ 
ical Co. v. Fulton Steel Corporation, 
D.C.N.Y., 254 F. 454. 

51.5 U.S.—U. S. v. Potter, D.C.N.Y., 

19 F.Il.D. S9. 

Execution and other proceedings for 
enforcement of judgment in federal 
court generally see Federal Civil 
I'rocedurc §§ 1254-1272. 

Supplemeatary prooeediiisr by Vnltsd 
States 

Rule G9 (a) of the Federal Rules of 
Civil Procedure, which provides that 
in the federal courts the procedure 
on execution and proceedings supple¬ 
mentary to and in aid of a judgment 
shall be In accordance with the prac¬ 
tice and procedure of the state in 
which the district court is held, pro¬ 
vides for conformity of procedure in 
enforcing judgments of the federal 
court to state practice, but does not 
constitute the federal court an arm 
of the state court with respect to col¬ 
lection of its judgments; and the 
United States, as a.ssignee of unsat- 
i.sfiod state court judgment, could not 
maintain supplementary proceeding 
in federal court in aid of judgment. 
U.S.—U. S. v. Potter. D.C.N.Y., 19 
F.R.D. 89. 

51.60 U.S.—Glens Falls Indem. Co. 
V. U. S. ex rel. and to Use of West- 
inghouse Elec. Supply Co., C.A.Cal., 
229 F.2d 370. 

61.55 U.S.—United Engineering & 

Foundry Co. v. Cold Metal Process 
Co., D.C.Pa., 92 F.Supp. 696, vacat¬ 
ed on other grounds, C.A., Cold 
Metal Process Co. v. United Engi¬ 
neering & Foundry Co., 190 F.2d 217 
—Saba V. Emil Katz & Co., D.C.N. 
Y., 56 F.Supp. 1000. 

Johnson v. G. J. Sherrard Co., D. 
C.Mas.s., 2 F.R.D. 164—O’Brien v. 
Richtarsic, D.C.N.Y., 2 F.R.D. 42. 

61.60 U.S.—^Aetna Ins. Co. v, Chlca- 
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go, R. I. & P. R. Co., C.A.Kan., 229 
F.2d 584. 

51.65 U.S.—Cooperative Transit Co. 
V. West Penn Electric Co., C.O.A.W. 
Va., 132 F.2d 720, certiorari denied 
63 S.Ct. 857. 318 U.S. 779. 87 L.Ed. 
1147. 

Karnegis v. Schooler, D.C.Tox., 57 
F.Supp. 178. 

52. U.S.—Central Union Trust Co. 
of New York v. Anderson County, 
Texas, Tex., 45 S.Ct. 427. 268 U.S. 
93. 69 L.Ed. 862—Fulton Nat. Bank 
of Atlanta v. Hoosler, Ga., 4.5 S. 
Ct. 261, 267 U.S. 276. 69 L.Ed. 609. 

Manternach v. Jones County 
Farm Service Co., D.C.Iowa, 156 P. 
{3upp. 674—Lenter v. Hensley, D.C. 
Mo., 81 F.Supp. 141—John N. Price 
& Sons V. Maryland Cas. Co., D.C. 
N.J., 50 F.Supp. 319—Raftery v. 
Senter, D.C.Pa., 41 F.Supp. 807— 
AVilling V. Provident Trust Co., D. 
C.Pa., 21 F.Supp. 237. 

25 C.J. p 698 note 28. 

Zasaffleienoy appearing from plead¬ 
ings 

Defendant’s application for hear¬ 
ing on matter of rendering judgment 
against codefendant was required to 
be denied where pleadings of those 
parties disclosed no Issues joined be¬ 
tween them and no prayer for relief 
by defendant against codefendant. 
U.S.—Town of Okeene, Okl., ex rel. 
Burgard v. Kratz, D.C.Okl., 45 F. 
Supp. 629. 

Partlonlar proceedings held not an¬ 
cillary 

(1) Intervening petition for parti¬ 
tion is not ancillary to pending suit 
to establish plaintifCs’ interest in 
land. 

U.S.—^Kendrick v. Kendrick, C.C.A. 
Tex., 16 P.2d 744, certiorari denied 
47 S.Ct. 472, 273 U.S. 758, 71 L.Ed. 
877. 
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a federal court may have jurisdiction of a suit or 
other proceeding as dependent, a dependent cause 
of action is indispensable.^^ Moreover, jurisdiction 
will be accepted of only such claims, in an ancillary 
proceeding, as are actually ancillary.53.5 

In the absence of an independent basis of jurisdic¬ 
tion, an ancillary action can be brought only in the 
federal court which has jurisdiction of the main ac- 

tion.S3.lo 

Termination of Principal suit. It has been gen¬ 
erally held that a bill in a federal court of which 
the court has jurisdiction only by reason of its 
ancillary character cannot be retained after the suit 
on which it is dependent has terminated,^^-^^ as 
where it has been dismissed,discontinued,55 or 
settled ;55 and, where the only ground for federal 
jurisdiction is the diverse citizenship of complainant 
and defendant, jurisdiction of a dependent contro¬ 
versy between interveners and defendant, all citizens 
of the same state, is ousted by dismissal of the case 
as far as involving any interest of complainant.57 

On the other hand, it has also been held that when 
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a suit in federal court, after gathering some ap- 
I>endages by ancillary jurisdiction, is terminated, and 
the main suit was the only subject matter of original 
federal jurisdiction, whether the ancillary proceed¬ 
ings should be dismissed and the parties remittcil to 
the state jurisdiction is a matter for the discretion 
of the court, on considerations of convenience, 
complications, or the fitness of circumstances ;57.{> 
and under some circumstances the court may, in its 
discretion, retain jurisdiction of the ancillary j)ro- 
ceedings even though the original proceeding has 
been dismissed.57 l<> In any event, after the deter¬ 
mination of the original cause, jurisdiction will 
not be extended to other questions and issues raised 
by a supplemental bill filed after such determina¬ 
tion,5 8 

§ 13(3). - Parties and Jurisdiction of Per¬ 

son 

Ancillary Jurisdiction may be invoked by a party to 
the original suit or by a stranger thereto claiming un¬ 
der, or affected by, the adjudication, and new parties 
may be brought in; but to bind parties in personam, 
Jurisdiction of the person is essential. 


(2) Where allegations in complaint 
in alleged derivative stockholder’s 
suit by a New York corporation, on 
behalf of itself and other stockhold¬ 
ers similarly situated, against a New 
Jersey corporation and its directors 
and former directors, indicated that 
the action was separate from stock¬ 
holders' suits previously commenced 
and allegedly fraudulently settled 
and discontinued, the suit by the 
New York corporation was not “an¬ 
cillary” to the previous suits as re¬ 
spects jurisdiction of federal court. 
U.S.—J. R. A. Corporation v. Boylan, 

D.C.N.Y., 30 P.Supp. 393, affirmed, 

C.C.A., 109 F.2d 1018. 

(3) Bill which contains matter not 
before litigated by same parties 
standing in same interests, such as 
bringing in new parties, and charg¬ 
ing new matter as basis of relief, 
is not ancillary but an original bill, 
and must stand independently on its 
parties and subject matter for juris¬ 
diction in federal courts. 

TJ.S.—Smith v. Chase Nat. Bank of 

City of New York, C.C.A.Mo., 84 P. 

2d 608. 

(4) Although federal court had 
rendered judgments for bondholders 
against levee district, court’s ancil¬ 
lary Jurisdiction could not be Invoked 
to justify maintenance of suit by 
judgment creditors in name of levee 
district to enforce collection of taxes 
where federal court’s jurisdiction 
could not be sustained on any other 
ground. 

U.S.—City and County of Dallas 

Lievee Imp. Dist. ex rel. Simond v. 


Industrial Properties Corporation, 
C.C.A.Tex., 89 P.2d 731. 

(6) Other proceedings. 

U.S.—Hamer v. New York Rys. Co., 
N.Y., 37 S.Ct. 511, 244 U.S. 266, 61 
L.Ed. 1125. 

Fidelity Bond & Mortgage Co. v. 
Grand Lodge, I. O. O. P. of Tennes¬ 
see, C.C.A.Tenn., 41 P.2d 326. 

53. U.S.—German v. Universal Oil 
Products Co., C.C.A.MO., 77 F.2d 70. 
25 C.J. p 698 note 29. 

53.5 Claim held not justiciable in. an. 
ciliary action 

Where district court’s jurisdiction 
over proceedings by shareholder of 
holding company to vacate a judg¬ 
ment by a foreign corporation against 
power company, the stock of which 
was holding company’s only asset, 
was wholly ancillary, plaintiff's sup¬ 
posed claim of a con.structive trust 
based on exclusion of holding compa¬ 
ny from its proper share of assets 
on sale of power company’s franchise 
by receiver appointed after judg¬ 
ment because all corporate entities 
involved were controlled by same in¬ 
dividual, even though valid, was not 
justiciable in federal district court. 
U.S.—Sheehan v. Municipal Light & 
Power Co., C.C.A.N.Y., 151 F.2d 65. 

53.10 U.S.—^Kelley v. Queeney, D.C. 
N.J., 41 P.Supp, 1015. 

53.15 U.S.-—Oils, Inc., v. Blanken¬ 

ship, C.C.A.Okl., 145 P.2d 354, cer¬ 
tiorari denied 65 S.Ct. 562, 323 U.S. 
803, 89 L.Ed. 641. 

Thomas W'orcester, Inc. v. Clover 
Stores Corp., D.C.N.Y.. 11 F.R.D. 
334. 


54. U.S.—Johnson v. Thomas, D.C. 
Tex.. 16 P.Supp. 1019. 

Cabaniss v. Reco Mining Co,, Ga., 
116 F. 318, 54 CC.A. 190. 

55. U.S—Venner v. Graves, NY, 
255 P. 686, 167 C.C.A. 62. 

56. U.S.—Fidelity Bond & Mortgagi* 
Co. V. Grand Lodge, I. (1. O. F. of 
Tennessee, C.C.A.Tenn, 41 P.2d 326. 

Settlement not terminating suit 
Settlement of damage suit did not 
end it and defeat district court’s an¬ 
cillary jurisdiction to adjudicate in¬ 
validity of plaintilT’s former attor¬ 
neys’ claim for ft*es, defendant not 
being required to make payment un¬ 
til their claim was defeated, paid, or 
secured. 

U.S.—Woodbury v. Andrew Jergens 
Co., C.C.A.N.Y., 69 F.2d 49. 

57. U.S.—Kromer v. Everett Iinpr. 
Co., C.C.Wash., 110 F. 22. 

57.5 U.S.—Strickland v. Sellers. D.C. 

Tex., 78 P.Supp. 27 4. 

57.10 U.S.—Home Ins. Co. of New 
York V. Trotter, C.C.A.Mo., 130 F.2d 
800. 

Day v. Pennsylvania R. Co., D. 
C.Pa., 172 P.Supp. 506—Mayer v. 
Chase Nat. Bank of City of New 
York, D.C.N.Y., 165 P.Supp. 287— 
American-Hawaiian S.S. t^o. (Del.) 
v. Bowring & Co., D.C.N.Y., 150 F. 
Supp. 449. 

58. U.S.—Omaha Horse R. Co. v. 
Cable Tramway Co., C.CNeb., 33 F. 
689, appeal dismissed 11 S.Ct. 1018, 
140 U.S. 674, 35 L.Ed. 600. 

25 C.J. p 699 note 33. 
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A party to the original action may invoke the 
ancillary jurisdiction* of a federal court^^ as may 
also one who claims under or is affected by the 
adjudication therein,even though he was a 
stranger to the original suit.^l 

New parties. Since the number, identity, or rela¬ 
tionship of the parties affected by supplemental or 
ancillary proceedings has nothing to do with the 
existence of ancillary jurisdiction over the subject 
matter,®^ ancillary jurisdiction over the subject mat¬ 
ter may obtain even though the supplemental or an¬ 
cillary proceeding brings in new parties. 

Jurisdiction of the person. While a federal court 
may have ancillary jurisdiction over the subject mat¬ 
ter of a proceeding ancillary to an original suit 
in such court, jurisdiction of the jiartics to such 
proceeding is necessary where the proceeding af¬ 
fects purely personal rights.®^ 


FEDERAL COURTS §§ 13(3)-13(4), 

I § 13(4). —- Particular Proceedings 

Whether a federal court has ancillary Jurisdiction 
over an action or proceeding has been determined with 
respect to various suits or proceedings, such as bills of 
interpleader, petitions of intervention, proceedings for 
counsel fees, and claims against the United States and 
others. 

Whether a federal court has jurisdiction over an 
action or proceeding under the doctrine of ancillary 
and incidental jurisdiction has been determined 
with respect to bills of interpleader®® or in the na¬ 
ture of interpleader,®®-® petitions of intervention,®® 
and cross bills®'^ or counterclaims®® relating to the 
subject matter of the main litigation; and generally 
ancillary controversies presented by third-party 
complaints arc within the ancillary jurisdiction of 
the court see Federal Civil Procedure § 122. 

Ancillary jurisdiction has been sustained as to 
suits or proceedings to aid, enjoin, or regulate the 
original suit,®® to enforce the process of the 


69. U.S.—St. Louis-San Francisco H. 
Co. V. McElvain, D.C.Mo., 253 P. 
123. 

60. U.S.—('’aspor.*! v. Watson. C.C.A. 

111., 132 F.2d 614, certiorari denied 
63 S.Ct. 1176, 319 U.S. 757, 87 L.Ed. 
1700, rehearing denied 63 S.Ct. 1444. 
320 U.S. 214. 87 L.Ed. 1851. 

St. Louis-San Francisco R. Co. v. 
McElvain. D.C.Mo., 253 F. 123. 

61. U.S.—Ca.spers v. Watson, C.C.A. 

111., 132 P.2d 614, certiorari denied 
63 S.Ct. 1176, 319 U.S. 757. 87 L.Ed. 
1709, rehearinfi- denied 63 S.Ct. 1444, 
320 U.S. 214, 87 L.Ed. 1851. 

Venner v. Pennsylvania Steel Co 
of New Jersey, D.C.N.J., 250 F. 
292. 

02. U.S.—Lewis v. United Air Lme.s 
Transport Corporation, D.C.Conn., 
29 F.Supp. 112. 

63. U.S.—Lesnik v. Public Industri¬ 
als Corp.. C.C.A.N.Y.. 144 F.2d 968 
—Natural Gas Pipeline Co. v. Fed¬ 
eral Power Commission, C.C.A., 128 
F.2d 481—Dickey v. Turner, C.C.A. 
Tenn.. 49 F.2d 998. 

Lewis V. United Air Line.s Trans¬ 
port Corporation, D.C.Conn., 29 P. 
Supp. 112. 

Venner v. Pennsylvania Steel Co. 
of New Jersey, D.C.N.J., 250 F. 292, 

64. U.S—Alexander v. Hillman, W. 
Va., 66 S.Ct. 204, 296 U.S. 222, 80 
L.Ed. 192. 

Union Guardian Trust Co. v. De¬ 
troit Trust Co., C.C.A.Mich., 72 F. 
2d 120—Dickey v. Turner. C.C.A. 
Tenn., 49 F.2d 998—Barfield v. Ze¬ 
nith Tire & Rubber Co., D.C.Ohio, 
9 F.2d 204. 

A party to the original eult Is 

deemed in court for all ancillary pro¬ 
ceedings. 

U.S.—Dickey v. Turner, C.C.A.Tenn., 
49 F.2d 998. 


65. Ancillary Jurisdiction sustained | 

U.S.—Ciechanowicz v. Bowery Sav. j 
Bank. D C.N.Y., 19 P.R.D. 367. | 

N.Y.—Delli V. Luckenbach S. S. Co., 
164 N.Y.S.2d 137. 

65.5 Ancillary Jurisdiction sustained 

(1) Bill in nature of interpleader 
in federal court, ancillary to equity 
suit and law action pending in same 
court, in which Jurisdiction is undis¬ 
puted, Is within court’s Jurisdiction. 
U.S.—Marine Midland Trust Co. of 

New York v. Irving Trust Co., D.C. 
N.T.. 66 P.2d 385, appeal dismissed, 
C.C.A., Marine Midland Trust Co. 
of New York v. Eybro Corporation, 
68 F.2d 165. 

(2) Such a bill is within the court’s 
jurisdiction without regard to the cit¬ 
izenship of the parties. 

U.S.—Sherman Nat. Bank of New 
York V. Shubert Theatrical Co., D, 
C.N.Y.. 238 F. 225, affirmed 247 F. 
266, 159 C.C.A. 350. 

66. U.S.—Hartley Pen Co. v. Lindy 
Pen Co., D.C.Cal., 16 F.R.D. 141. 

Juri.sdietion of intervention as de¬ 
pendent on diversity of citizenship 
see infra § 69. 

Ancillary Jurisdiction sustalnsd 

U.S.—U. S. V. Bank of Rockville 
Centre Trust Co., D.C.N.Y., 19 F. 
Supp. 124. 

National Bank of Commerce v. 
Allen, Colo., 90 F. 545, 33 C.C.A. 169. 
25 C.J. p 697 note 19. 

Intervention x>ennis8ive or matter of 
right 

(1) Where intervention is a mat¬ 
ter of right, federal district court’s 
jurisdiction of intervener's claim may 
depend on Jurisdiction of main suit, 
where ancillary to It. 

U.S.—Hartley Pen Co. v. lAndy Pen 
Co.. D.C.Cal., 16 F.R.D. 141. 
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' (2) Generally, where intervention 

is merely permissive, federal district 
court’s jurisdiction of intervener's 
claim must rest on independent ju¬ 
risdictional grounds. 

U.S.—Hartley Pen Co. v. Lindy Pen 
Co., supra. 

Patent infriugement 

Even if intervener’s claims of pat¬ 
ent infringement agaimst others than 
defendants in main patent infringe¬ 
ment suit were proper subject of per¬ 
missive Joinder and permissive inter¬ 
vention, and adjudication of them 
would not unduly delay or prejudice 
adjudication of rights of original par¬ 
ties, independent grounds of federal 
jurisdiction were nevertheless requir¬ 
ed to be found to exist to authorize 
permissive intervention on such 
claims. 

U.S.—Hartley Pen Co. v. Lindy Pen 
Co., supra. 

67. See Infra § 13(6). 

68 . See infra § 13(5). 

69. U.S.—^Dickey v. Turner, C.C.A. 
Tenn., 49 F.2d 998—St. Louis-San 
Francisco R. Co. v. Byrnes, C.C.A. 
Mo., 24 F.2d 66. 

Raftery v. Senter, D.C.Pa., 41 F. 
Supp. 807—Lewis v. United Air 
Lines Transport Corporation, D.C. 
Conn.. 29 F.Supp. 112. 

Pell V. McCabe, 266 F. 612, 168 
C.C.A.N.Y., affirmed 40 S.Ct. 43, 250 

U. S. 673, 63 L.Ed. 1147—Brun v. 
Mann, Colo., 161 F. 145, 80 C.C.A. 
613, 12 L.R.A..N.S., 154—Campbell 

V. Golden Cycle Mining Co., Colo., 
141 P. 610, 73 C.C.A. 260. 

O’Brien v. Richtarsic, D.C.N.Y., 
2 F.R.D. 42. 

Bestrainiag oxlgiiml siilt 

A suit in a federal court to enjoin 
the prosecution of an action in the 
same court is ancillary to such ac- 
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court,or to prevent the process of the court 
from becoming an instrument of ivrongdoing,'^® and 
as to various other suits or proceedings.'^^ Where 
an action in the federal court was stayed by stipu¬ 
lation pending arbitration, the action to be dis¬ 
missed on the entry of judgment on the arbitra¬ 
tion award, an application to confirm the arbitra¬ 


tion award is ancillary to, and a continuation of, 
the original suit, and the court has jurisdiction 
of it.'^i-5 

On the other hand, the doctrim' of ancillary and 
incidental jurisdiction has been held not to be appli¬ 
cable, under the particular circumstances, to various 
actions or proceedings^^-^^ Thus, in general, a suit 


tion and within the jurisdiction of 
the court, resardless of the citizen¬ 
ship of the parties. 

U.S.—Sherman Nat. Bank of New 
York V. Shubert Theatrical Co., N. 
Y., 247 F. 256, 159 C.C.A. 350. 

82 C.J. p 288 notes 9, 10. 

Suit ia aid of foreolomro prooeedlnff 
Suit by mortgragee of railway prop¬ 
erties brought pending foreclosure 
proceedings in federal court, in which 
plaintiff alleged that judgment re¬ 
quiring the railroad to forever keep 
its general ofRces, shops and round¬ 
houses at a designated place, was 
obtained without notice to plaintiff, 
and that the maintenance of such fa¬ 
cilities as required by said judgment 
would cause great and unnecessary 
burdens and expenditures, and cor- 
re.spondingly diminish waluc of prop¬ 
erties, was held ancillary to mort¬ 
gage foreclosure proceedings, and 
within the jurisdiction of the court 
to determine. 

U.S.—Central Union Trust Co. of New 
York V. Ander.son County, Texas, 
Tex., 45 S.Ct. 427, 268 U.S 93, 69 
L.Kd. 862. 

Bill of discovery in aid of action 
for damages under anti-trust act was 
ancillary to .such action, and juris¬ 
diction of action at law sustained ju¬ 
risdiction of bill, irrespective of cit¬ 
izenship of the parties 
U.S.—Loft, Inc,, V. Corn Products 
Refining Co., C.C A.Ind., 103 F.2d 1, 
certiorari denied Corn Products Re¬ 
fining Co. V, Loft, Inc., 60 S.Ct. 80, 
308 U.S. 558. 84 L.Ed. 469—Baush 
Machine Tool Co. v. Aluminum Co. 
of America, C C.A.Conn., 63 F.2d 
778, certiorari denied 53 S.Ct. 658, 
289 U.S. 739, 77 L.Ed. 1186. 

69.5 “Federal courts sit to enforce 
federal law; and federal law extends 
to the process issuing from those 
courts." 

U.S.—Rea v. U. S., N.M., 76 S.Ct. 292, 
294, 350 U.S. 214, 100 L.Ed. 233. 

70. U.S.—Dickey v. Turner, C.C.A. 
Tcnn., 49 P.2d 998—Compton v. 
Jesup, C.C.A.Ohio, 68 F. 263. 

71. U.S.—Davis v. Martin, La., 113 
F. 6, 61 C.C.A. 27. 

25 C.J. p 696 note 13 [a], [b]. 

Claim founded oa violation of laws 
Where federal court had jurisdic¬ 
tion of claim founded on alleged vio¬ 
lation of federal laws, any disposi¬ 
tion of additional claims based on 
alleged violation of state law and^ 


common law was incidental to exer¬ 
cise of federal jurisdiction. 

U.S.—Braddlck v. Federation of 
Shorthand Reporters, D.C.N.Y., 115 
F.Supp. 550. 

Suit questioning validity of assess- 
ments 

Where enforcement of Hens as¬ 
sessed against property which bene¬ 
fited by improvements constructed 
with proceeds of public improvement 
bonds was brought Into federal court, 
any actions questioning validity of 
assessments were properly brought 
in that court. 

U.S.—Cowan Inv. Corporation v. City 
of Florence, D.C.Ala., 11 F.Supp. 
973. 

Suit to suforce stockholders’ liability 

Federal court having jurisdiction 
of fund sought to be collected in en¬ 
forcing statutory liability of stock¬ 
holders of joint stock land bank had 
jurisdiction over all component parts 
of fund and over all stockholders 
notwithstanding some of stockhold¬ 
ers’ Individual liability was less than 
three thousand dollars. 

U.S.—Hrusselback v. Chicago Joint 
Stock Land Bank. C.C.A.I11., 85 F.2d 
617, certiorari denied Gage v. Brus- 
selback, 67 S.Ct. 320, 299 U.S. 615, 
81 L.Ed. 454—Bru.sselback v. Cago 
Corporation, C.C.A.N.Y., 85 F.2d 20. 

Prooeediug to limit iusursr’s liability 

In action by insurer against ad¬ 
ministrator of school bus driver and 
23 school children, who had recovered 
judgments in state court ranging 
from $200 to $2,900 against adminls- 
! trator and totalling $40,450, for judg¬ 
ment determining insurer’s liability 
under policy issued on school buses, 
which were Involved in collision, lim¬ 
iting coverage to $25,000 per accident, 
determination of insurer’s liability 
to administrator of deceased driver 
would neces.sarily Involve determina¬ 
tion of liability to school children, 
and therefore school children were 
proper parties to action against ad¬ 
ministrator and court had jurisdic¬ 
tion over school children, even 
though claim of each child w^as less 
than jurisdictional amount. 

U.S.—Manufacturers Cas, Ins. Co. v. 
Coker, C.A.S.C., 219 F.2d 631. 

Third opposition 

Where court had jurisdiction over 
claim of judgment creditor against 
judgment debtor, it had ancillary ju¬ 
risdiction over third opposition filed 
in connection with such proceeding 
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by claimant of property on wliich 
execution is sought to be levied. 

U.S—T. A Gu.skin Lumber (.’’o. v. 
Airline Lumber Co., D.C.La., 127 P. 
Supp. 461. 

71.5 TT.S.—IlethcTMngton & Berner, 
Inc. V. Melvin Pine & Co., C.A.N. 
Y„ 266 F.2d 103. 

71.10 Fartlcnlar claims held not 
within ancillary Jarisdiotlon 

(1) P’ederal jurisdiction cannot be 
enlarged on the theory that a stock¬ 
holder’s derivative suit is ancillary 
in character. 

U.S.—Smith V. Sperling. D C.Cal., 117 
F.Supp. 781, affirmed in part and re¬ 
versed in part on other grounds, C. 
A., 237 F.2d 317. certiorari granted 
77 S.Ct. 98. 352 U.S. 865, 1 l..Kd.2d 
74. 

(2) Surety, who paid amount of 
judgment obtained hy the United 
States on bail bond, could not invoke 
Minnesota statute to maintain a 
claim on same proceeding against co¬ 
surety for contribution, since district 
court had no jurisdiction of petition 
which was not ancillary to mam 
proceeding. 

XT s._TT. R. V. Soucy, D.C.Minn., 60 P. 
Supp. 600. 

(3) Where comidaint prayed that 
institute be enjoined from exclud¬ 
ing plaintiff as a student because of 
race or color and prayed in the alter¬ 
native that city be enjoined from aji- 
propriating public money to the insti¬ 
tute and court did not have jurisdic¬ 
tion of second cause of action because 
of want of allegation or proof of ju¬ 
risdictional amount, the court’s as¬ 
sumption of jurisdiction of the first 
cause of action and decision of ques¬ 
tion therein raised on the merits did 
not give the court jurisdiction to de¬ 
cide question raised by second cause 
of action. 

U.S.—Norris v. Mayor and City Coun¬ 
cil of Baltimore, D.C.Md., 78 F. 
Supp. 461. 

(4) Where employer’s complaint 
stated cause of action for breach of 
collective bargaining contract against 
local union but not against parent 
union or individual defendants, the 
court could not take jurisdiction of 
charge against parent organization 
and individual defendants for con¬ 
spiring to induce work stoppages 
since the conspiracy charge was not 
ancillary to breach of contract action. 
U.S.—Square D Co. v. United Elec., 
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to try title to lands is regarded as a distinct action, 
cognizable in federal courts only when grounds of 
federal jurisdiction are specifically shown. 
Separate and distinct causes of action against sev¬ 
eral different parties may not be joined together 
on the theory that one is ancillary to the othcr.7i-20 

Prot codings for counsel fees. Whether a suit 
will he permitted as ancillary to another suit has 
also h<‘en determined with respect to proceedings 
for counsel fecs.''^--^ 

Claims against United States and others. The 
mere assertion of a claim by plaintiff against thc^ 
United States is insufficient to create jurisdiction 
over a separate claim against others, where there 
is no diverse citizenship betAveen jilaintiff and the 


FEDERAL COURTS §§ 13(4)-13(5) 

Other dcfendants.'^i-30 Jurisdiction of action against 
United States under the Tort Claims Act will not 
support, as ancillary, jurisdiction over the action 
against a joint tort-feasor,jn the absence of an 
independent basis of jurisdiction.'^l-^® The juris¬ 
diction given by the Tort Claims Act for suits 
against the government will not, without express 
statutory authority, support, as ancillary, a proceed¬ 
ing against the agent of the United States, as dis¬ 
cussed infra § 40. 

§ 13(5).-Cross Bills and Counter¬ 

claims 

A cross bill, cross claim, or counterclaim is ancillary 
to a suit within the court’s Jurisdiction, and requires no 
independent ground of Jurisdiction, if it arises out of 


Kadit) and Mach. Workers of Amer¬ 
ica, D.C.Mich., P\Supp. 776. 
71.15 LJ S.—Johnson v- Drainag'c 

Hist No. 7 of Poinsett C''ounly, 
Ark.. C.C.A.Ark.. 12G F.L’d 23. 

71.20 U.S.—Aetna Ins. Co. v. Chica¬ 

go, K. I & P. R Co.. C.A.Kan., 229 
F.2d 584. 

Statutory oud commou-law liabili¬ 
ties 

Coini)laint aprainst railroad under 
tlie Federal Kmployers’ Liia])ility Act 
and tho Safely Appliance Act, based 
upon Its neg-ligent failure to provide 
a safe place to work for its em¬ 
ployees, and against individual de¬ 
fendant based on alleged negligent 
violation of the common-law duly to 
provide a reasonably safe place for 
its invitees, did not plead an ancil¬ 
lary cause of action against the in¬ 
dividual defendant, of which the fed- 
€*ral court might assume jurisdiction, 
but alleged a separate and distinct 
cau.se of action against the separate 
<icfendanta. 

U.S.—Pearce v. Pennsylvania R. Co., 
C.C.A.Pa., 162 F.2d 524. certiorari 
denied 68 S.Ct. 71, 332 U.S. 765, 92 
L.Ed. 350. 

71.25 Proceeding's held within ancil- 
lary jurisdiction 

(1) Where federal court of equity 
retained Jurisdiction of parties and 
subject matter of suit to quiet title 
of remaindermen in properties of 
trust, it had jurisdiction of ancillary 
proceeding for counsel fees, notwith¬ 
standing attorney and some remain¬ 
dermen were residents of same state. 
U.S.—Wallace v. Piske, C.C.A.Md., 80 

F.2d 897, 107 A.L.R. 726, certiorari 
denied Kleinschmidt v. Wallace, 56 
S.Ct. 940. 298 U.S. 676, 80 L.Ed. 
1397. 

(2) Federal court in which patent 
Infringement suit was commenced 
had jurisdiction of attorney’s ancil¬ 
lary proceeding to enforce lien 
against recovery realized by plaintiff. 
U.S,—Nic Projector Corporation v. 


Movie-Jecktor Co., D.C.N.Y., 16 P. 

Supp. 605. 

(2) Adjudication of Issue whether 
plaintiff's attorneys abandoned suit 
in federal court, thereby forfeiting 
right to fees, was essential to final 
termination of suit and hence within 
such court’s incidental jurisdiction, 
although they and plaintiff were cit¬ 
izens of .s.ame state. 

U S.—Woodbury v. Andrew Jergens 

Co., C.C.A.N.Y., 09 F.2d 49. 

(4) Where federal district court in 
Ma.ssachusetts had jurisdiction of 
cau.se of action for injuries because 
plaintiff and defendant were citizens 
of different states and more than 
$3,000 was in controversy, federal 
district court could determine and 
enforce lion of plaintiff’s attorney on 
cause of action conferred under Mas- 
.sachusetts .statute where plaintiff 
without knowledge of plaintiff’s at¬ 
torney released defendant from all 
actions arising out of injury for 
which recovery was sought, regard¬ 
less of whether there was diversity 
of citizenship or a dispute of $3,000 
between plaintiff and plaintiff’s at¬ 
torney. 

U.S.—In re Hoy’s Claim, D.C.Mass., 

93 P.Supp. 265. 

(5) In anti-trust suit, where 
court of appeals reversed decision 
and remanded case with direction 
and the case was settled and a cer¬ 
tain amount was paid in settlement 
which was to cover attorneys' foes 
as well ns damages, any controversy 
arising as to division of attorneys’ 
fees was an ancillary one which the 
party should settle in the federal 
court even though there was no di¬ 
versity of citizenship. 

U.S.—American Federation of Tobac¬ 
co-Growers V. Allen, C.A.Va., 186 F. 

2d 590. 

ProoeedlngB held not wlthia anoil- 
lary jarisdietion 

(1) Where stockholder, who sued 
to compel payment of dividends, sub¬ 
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sequently settled the action without 
consulting his attorneys, and attor¬ 
neys withdrew and intervened seek¬ 
ing to recover compensation for their 
services and to have such amount 
taxed as part of costs of action, pri¬ 
marily against the stockholder and 
secondarily against the corporation, 
interveners’ action was an independ¬ 
ent proceeding and not one in which 
court had ancillary jurisdiction over 
cause of action as asserted by them. 
U.S.—Ruck V. Spray Cotton Mills, D. 
C.N.C., 120 F.Supp. 944. 

(2) Agreement entered Into be¬ 
tween plaintiff bringing action to re¬ 
cover treble damages under Emergen¬ 
cy Price Control Act and his attorney 
whereby plaintiff agreed to pay at¬ 
torney one third of any sums collect¬ 
ed, whether by compromise or by 
court procedure, did not pass at once 
a fixed partial assignment of plain¬ 
tiff’s substantive cause of action, nor 
did it give plaintiff’s attorney any 
such definitive Interest in the cause 
of action as would bo necessary to 
uphold jurisdiction of federal dis¬ 
trict court after settlement of main 
cause of action entered into by plain¬ 
tiff and defendant; and where action 
was terminated by an agreement of 
settlement, even if plaintiff’s attorney 
could have acquired an interest in 
recovery in the action by assignment 
from plaintiff, federal district court 
would dismiss ancillary proceedings 
by plaintiff’s attorney to enforce his 
claimed interest and remit parties to 
state jurisdiction. 

U.S.—Strickland v. Sellers, D.C.Tex., 
78 F.Supp. 274. 

71.30 U.S.—Desert Beach Corp. v. U. 
S., D.C.Cal., 128 F.Supp. 681. 

71.35 U.S.—^W’^asserman v. Perugini, 
C.A.N.Y., 173 F.2d 305. 

Sullivan v. U. S.. D.C.Ill., 120 P. 
Supp. 217. 

71.40 U.S.—^Wasserman v. Perugini, 
C.A.N.Y., 173 F.2d 305. 
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the subject matter of the original action and involves 
the same persons and Issues; and a compulsory counter¬ 
claim under the Federal Rules of Civil Procedure is such 
an ancillary proceeding. 

Whether a cross bill or cross claim,71-50 or a 
counterclaim, required to be based on an 
independent ground of jurisdiction to permit the 


federal court to consider it depends on whether or 
not such cross claim or counterclaim is so related 
to the main or principal claim as to be considered 
ancillary to it. 

In general a cross claim or cross bil 1,71-54 or 
counterclaim, 71-55 ancillary to the original ac- 


71.50 U.S.—Cold Motal Process Co 
V. United EngineerinK & Foundry 
Co., C.A.Pa.. 190 F.2d 217. 

Mayer \\ Chase Nat. Bank of City 
of New York. D.C.N.Y.. 165 F.Supp. 
287. 

Southwest Lime Co. v. Lindley. 
D.C.Ark.. 12 F.R.D. 484—Arizona 
Lead Mines v. Sullivan Mining: Co.. 
D.C.Idaho, 3 F.R.D. 135. 
Counterclaim and cross claim defined 
and distingruished, and manner of 
pleading* thereof, see Federal Civil 
Procedure §§ 309-319. 

Jazisdictlon not automatic 

Fact that a certain person is a 
proper party defendant in a federal 
court action does not of itself give 
such court jurisdiction of claims that 
he may have against other parties to 
action. 

U.S.—Hoosier Cas. Co. of Indianapo¬ 
lis. Ind. V. Fox, D.C.Iowa, 102 F. 
Supp. 214. 

Cross claim held not ancillary 

U.S.—Danner v. Anskis. C.A.Pa., 256 
F.2d 123. 

71.52 U.S.—^U. S. v. Finn, D.C.Cal., 
127 F.Supp. 158—Kaumagraph Co. 
v. General Trade Mark Corporation, 
D.C.N.Y., 12 F.Supp. 230. 

Moore v. New York Cotton Exch., 
D.C.N.Y., 291 P. 681, affirmed, C.C. 
A., 296 F. 61, affirmed 46 S.Ct. 367, 
270 U.S. 593, 70 L.Ed. 760, 45 A. 
L.R. 1370. 

United Artists Corp. v. Grinieff, 
D.C.N.Y., 15 F.R.D. 395, reversed 
on other grounds, C.A., United Art¬ 
ists Corp. V. Masterpiece Produc¬ 
tions, 221 F.2d 213—Rosenthal v. 
Fowler. D.C.N.Y., 12 F\R.D. 388— 
Bernstein v. N. V. Nederlandsche- 
Amerikaanschc Stoomvaart-Maat- 
schappij, D.C.N.Y., 9 F.R.D. 657. 
Identical matters 

Where court has jurisdiction to 
try issues raised by complaint, it 
also has jurisdiction to try identical 
matters by counterclaim. 

U.S.—Jungersen v. Miller, D.C.Ohlo, 
126 F.Supp. 846. 

71*54 U.S.—McComb v. McCormack, 

C. C.A.Tex., 159 F.2d 219. 

Mayer v. Chase Nat. Bank of 
City of New York, D.C.N.Y.. 165 F. 
Supp. 287—Great Lakes Auto In.s. 
Group of Chicago, Ill. v. Shepherd, 

D. C.Ark., 96 F.Supp. 1. 

Arizona Lead Mines v. Sullivan 
Mining Co., D.C.Idaho, 3 F.R.D. 
135. 

Veoessary relationship stated 

Fact that a federal court has juris¬ 


diction of subject matter of an action 
and of person.s who are proper de¬ 
fendants to such action does not of 
itself extend jurisdiction to cross 
claims, even though cross claims 
have general relevancy to subject 
matter of main action, and in order 
for such cross clatills to come within 
ancillary jurisdiction of federal court 
they must have a particular relation 
to subject matter of mam action and 
that requisite relation exists only 
when such cross claims arise out of 
transaction or occurrence that is sub¬ 
ject matter of main action. 

U.S.—Hoosier Cas. Co. of Indianapo¬ 
lis, Ind. V. Fox, D.C.Iowa, 102 F. 
Supp. 214. 

Ancillary juriadiction anstalaed 

(1) In general. 

U.S,—City of Boston v. Boston Edi¬ 
son Co., C.A.Ma.ss, 260 F.2d 872— 
Mathis V. Ligon, C.C.A.Okl., 39 F. 
2d 455, certiorari denied 51 S Ct. 26, 
282 U.S. 846, 75 L.Ed. 751—Moore 
V. New York Cotton Kxch , C C A.N. 
Y., 296 F. 61, affirmed 46 S Ct. 367, 
270 U.S. 693, 70 L.Ed. 760, 45 A.L.R. 
1370. 

Brown v. Crawford, D.C.Or., 252 
F. 248. 

26 C.J. p 697 note 18. 

(2) In action by electrical supplier 
against prime contractor and subcon¬ 
tractor and their surety to recover 
unpaid balance due from subcontrac¬ 
tor for materials furnished, federal 
district court had jurisdiction to hear 
and determine cross claim filed by 
prime contractor against subcontrac¬ 
tor and its surety for recovery if 
prime contractor were held liable to 
supplier. 

U.S.—Glens Falls indem. Co. v. U. S. 
ex rel. and to Use of Westinghouse 
Elec. Supply Co., C.A.Cal., 229 F.2d 
370. 

(3) Where district court had juris¬ 
diction of action for declaratory 
judgment concerning liability of for¬ 
eign automobile liability insurer to 
resident insured it also had jurisdic¬ 
tion to determine liability of insurer 
to resident injured person who had 
sued insured In state court. 

U.S.—Collier v, Harvey, C.A.Okl., 179 
F.2d 664. 

(4) Where federal court has juris¬ 
diction of a complaint seeking to pro¬ 
tect property rights and a defendant 
claims a superior right therein, not 
only against plaintiff but as against 
codefendant, a cross bill to that ef¬ 
fect will be sustained, even though, 
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'cjs hetwoon the p;irtie.s thereto, dl- 
\ ersity of citizenship doe.s not exist. 
Lj.S.—C arter Oil <'o. v. Wood, D.C. 
Ill., 30 F.Supp. S75. 

(5) Where bill v.-is within jurisdie- 
tion as to amount, federal district 
court had jurisdiction of cros.s com¬ 
plaint wherein les.s than three thou¬ 
sand dollars was < lainicd, and could 
try and dispose of claim of cross 
complainants, even after dismissal of 
bill, although cause di.smi.ssed was 
brought on equity side and cross 
complaint was for law cause. 

U.S—New York Life Ins. Co. v. 
Kaufman, C.C.A Cal., 78 F.2d 398. 
certiorari denied 56 S Ct 149, 296 
US. 626, 80 LEd 4 15. 

Cross hill not germane to main litL 
gation 

(1) Cross bills not germane to 
main litigation held not within an¬ 
cillary jun.sdiction of court. 

U.S.—Magnolia 1‘etroleum Co. v. 
Suits, C.C.A.Okl., 40 F.2d 161. 

(2) Cross complaint by contractor 
and sureties sued on contractor’s 
bond, against surety on subcontrac¬ 
tor’s bond was not within court’s an¬ 
cillary jurisdiction on theory that 
cross complaint related to same sub¬ 
ject matter as original bill of com¬ 
plaint, where cause of action arose 
out of separate contract and bond. 
U.S.—U. S., for Use of Pacific Coast 

Engineering Co. v. Maryland Casu¬ 
alty Co., D.C.Cal., 10 F.Supp. 982. 
71.56 U.S.—Glens Falls Indem. Co. 
v. U. S. ex rel. and to Use of Wost- 
inghouse Elec. Supply Co., C.A.Cal., 
229 F.2d 370. 

Aberdeen Hosiery Mills Co. v. 
Kaufman, D.C.N.Y., 113 F.Supp. 833 
—Lewis V. United Air Lines Trans¬ 
port Corporation, D.C.Conn., 29 F. 
Supp. 112—Kaumagraph Co. v. Gen¬ 
eral Trade Mark Corporation, D.C. 
N.Y., 12 F.Supp. 230—Chernow v. 
Cohn & Rosenberger, D.C.N.Y., 5 F. 
Supp. 869. 

Ancillary jnrlsdiotion niitalnaa 

(1) In general. 

U.S.—Dickinson Tiro & Machine Co. 
V. Dickinson, C.C.A.N.Y., 29 F.2d 
493. 

U. S. ex rel. Crowder v. Fidelity 
& Deposit Co. of Md., D.C.La., 144 
F.Supp. 322—Harris v. Travelers 
Ins. Co., D.C.Pa., 40 F.Supp. 154— 
Carter Oil Co. v. Wood, D.C.Ill., 30 
F.Supp. 876—^U. S. to Use and for 
Benefit of Foster Wheeler Corpora¬ 
tion V. American Surety Co. of New 
York, D.C.N.Y., 25 F.Supp. 700— 
Kaumagraph Co. v. General Trade 
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tion, and within the jurisdiction of the federal 
court having jurisdiction of the original action, 
if it arises out of the subject matter of the original 
action and involves the same persons and issues, 
or if such cross claim,or counterclaim,is 
necessary to a comjdetc disposition of the subject 
matter of the controversy and to the protection of 
the rights involved; and where cross claims or 
counterclaims are ancillary to the original action, it 
is immaterial that there is no independent basis of 
federal jurisdiction,that there is no diversity 
of citizenship between the parlies to the cross claim 


or counterclaim,or that the sum involved there¬ 
in is less than the required jurisdictional sum in a 
diversity case.^^ ®® 

The general rule that a federal court, having ac¬ 
quired jurisdiction by reason of federal questions 
involved, has the right to decide all the questions 
in the case, discussed supra § 11, does not go so 
far as to permit a federal court to assume jurisdic¬ 
tion of any cause of action set up in a cross pleading 
by one defendant against other defendants, in the 
absence of an independent basis of jurisdiction as 
to such cause of action.'^i-68 


Maik Corporation, D.C.N.y., 12 P. 
Supp. 230—R. B. Davis Co. v. Davis, 
N.Y., 11 P.Supp. 269. 

25 C.J p 697 note 17. 

(2) Thus in a suit aKainst a cot¬ 
ton ex chans e and teleg-raph <‘oiTipany 
to enjoin refusal to furnish plain- 
tifr quotations of cotton sales as in 
restraint of trade, where defendants 
assert right to withhold quota!lon.s, 
a counterclaim for injunction re¬ 
straining plaintiff from purloining 
quotations from defendants’ custom¬ 
ers IS ancillary to the mam contro¬ 
versy and within court's juri.sdiction. 
D.S.— Moore v. New York Cotton 

Exeh. D.C.N.Y., 291 P. 6S1. affirm¬ 
ed, C.C.A., 296 P. 61, alllrined 4 6 S. 
Ct. 367, 270 U.S. 693, 70 L.Ed. 750, 
45 A.L.R. 1370. 

(3) Where jurisdiction of action 
under Pederal Declaratory Judgment 
Act to determine whether personal 
injury action against its insured was 
<-ovored by Massachusetts compul¬ 
sory motor vehicle liability policy is¬ 
sued by plaintiff was founded on di¬ 
versity of citizenship between plain¬ 
tiff and all defendants, counterclaim 
by defendant insurance company, 
which had is.sued a public liability 
policy to insured, for a delcriauia- 
tion that its policy did not cover ac¬ 
cident forming basis of personal in¬ 
jury action arose out of same trans¬ 
action and was ancillary to main ac¬ 
tion, so that no independent jurisdic¬ 
tional grounds were required to sus¬ 
tain it. 

U.S.—Connecticut Indem. Co. v. De(*. 
C.C.A.Mass., 16S P.2d 420. 

Ancillary Jurisdiction held lacking* 

(1) In general. 

U.S.—U. S. V. Mayo, D.C.Pla., 4 7 P. 
Supp. 652, aflirmed Mayo v. U. S., 
63 S.Ct. 1137. 319 U.S. 441. 87 L. 
Ed. 1504. 147 A.L.R. 761, rehearing 
denied 64 S.Ct. 27, 320 U.S. 810. 8S 
L.Ed. 489. 

(2) If a counterclaim does not 
arise out of the tran.saction which is 
the subject matter of the main pro¬ 
ceeding, it is not within the ancillary 
jurisdiction of the court. 

U.S.—Chernow v. Cohn & Rosen- 
berger, D.C.N.Y., 6 P.Supp. 869. 

25 C.J. p 697 note 17 [b]. 


• (3) Where oharge.s of defendants 

in counterclaim in action for patent 
infringement were in nature of an 
action for libel and slander and would 
involve issues of fact and law in ad¬ 
dition to those raised in the infringe¬ 
ment action, and defendants did not 
allege diversity of citizenship, juris¬ 
dictional amount, or a cause of action 
arising under laws of the United 
State.s. federal district court had no 
jurusdiction of counterclaim. 

U S.—Nye Itubher Co. v. V. R. P- 
Rubber Co., D.C.Ohio, 81 P.Supp. 
635. 

(4) In action commenced in state 
court presenting for determination 
question of priority of liens on prop¬ 
erty which had been sold, wherein 
purchaser iiled a counterclaim 
against plaintifC lienholder for mali¬ 
cious prosecution, and case was re¬ 
moved from state to federal court 
only by virtue of presence of United 
State.s as a lien claimant, court did 
not have jurisdiction to entertain 
counterclaim when It did not appear 
that there was a diversity of citizen¬ 
ship between private litigants and, if 
diversity did exist, that amount of 
counterclaim was for more than 
$3,000. 

U.S.—Commercial Credit Corp. v. 
Schwartz, D.C.Ark., 130 P.Supp. 524. 

(5) In employee’s action for over¬ 
time compensation under Fair Labor 
Standards Act, the di.strict court was 
without jurisdiction of employer’s 
counterclaim for money lent in view 
of want of diversity of citizenship 
and jurisdictional amount of counter¬ 
claim. 

U.S.—Cusimano v. Falciglia, D.C.N.Y., 
6 P.R.D. .586. 

Flalntlir, by bringing suit, submits 
himself to the jurisdiction of the 
court In respect of all possible 
grounds of counterclaim. 

U.S.—Leman v. Krentler-Arnold 
Hinge Last Co., Ma.s.s., 62 S.Ct. 238, 
284 U.S. 448, 76 L Ed. 619. 

Dewey & Almy Chemical Co. v. 
Johnson, Drake & Piper, D.C.N.Y., 
25 P.Supp. 1021. 

JuriBdiction not extended by equity 
rule 

Equity Rules, Rule 30, which au¬ 
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thorized counterclaims, did not broad¬ 
en the jurisdiction of the court. 

U.S.—Kaumagraph Co. v. General 
Trade Mark Corporation, D.C.N.T., 
12 P.Supp. 230. 

Moore v. New York Cotton Exch., 
D.C.N.Y., 291 P. 681, affirmed, C.C. 
A., 296 P. 61, affirmed 46 S.Ct. 367, 
270 U.S. 593. 70 L.Ed. 760, 46 A.L.R. 
1370—Cleveland Engineering Co. v. 
Gallon Dynamic Motor Truck Co., 
D.C.Ohio. 243 F. 406. 

71.58 U.S.—Glens Falls Indem. Co. v. 

U. S. ex rcl. and to U.se of Westing- 
hou.se Kllfec. Supply Co., C.A.Cal., 
229 P.2d 370. 

71.60 U.S.—Glens Falls Indem. Co. 

V. U. S. ex rel. and to Use of We.st- 
inghoiise Elec. Supply Co, supra. 

Moore v. New York Cotton Exch., 
D.C.N.Y., 291 P. 681, affirmed, C.C. 
A., 296 F. 61, affirmed 46 S.Ct. 367, 
270 U.S. 693, 70 L.Ed. 750, 45 A.L. 
R. 1370. 

Bealisatlon of complete juriedlction 

To justify an adjudication of a 
counterclaim, it is only essential that 
it be of a character making it neces¬ 
sary to realization of complete juris¬ 
diction with respect to the subject 
matter of the original cause of ac¬ 
tion. 

U.S.—Arizona Lead Mines v. Sulli¬ 
van Mining Co., D.C.Idaho, 3 F.R. 
D. 135. 

71.62 U.S.—City of Boston v. Boston 
Edison Co., C.A.Mass., 260 P.2d 872 
—Connecticut Indem. Co. v. Leo, C. 
C.A.Mass., 168 P.2d 420. 

71.64 U.S.—U. S. ex rel. Crowder v. 
F''idelity & Deposit Co. of Md., D.C. 
La., 144 P.Supp. 322—Carter Oil Co. 
V. Wood, D.C.Ill., 30 P.Supp. 875. 

71.66 U.S.—Coastal Air Lines ▼. 
Dockery. C.A.Ark., 180 F.2d 874— 
New York Life Ins. Co. v. Kauf¬ 
man, C.C.A.Cal., 78 F.2d 398, cer¬ 
tiorari denied 56 S.Ct. 149, 296 U.S. 
626, 80 L.Ed. 446. 

71.68 U.S.—^Willing v. Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities, D.C.Pa., 21 F. 
Supp. 233. 
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Jurisdiction of counterclaims for unfair competi¬ 
tion is discussed infra § 34 b. 

Compulsory or permissive character of counter¬ 
claim or cross claim. A compulsory counterclaim, 
which must be asserted under Rule 13 (a) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., 
and which is one arising out of the transaction or 
occurrence that is the subject matter of the oppos¬ 
ing party’s claim and not requiring for its adjudica¬ 
tion the presence of third parties of whom the court 
cannot acquire jurisdiction, is considered ancillary 


36 C* J* S» 

to the principal action of which the court already 
has jurisdiction and needs no independent juris¬ 
dictional grounds to support itJ^-^o On the other 
hand, counterclaims which are j)erniissivc rather 
than compulsory, in that they do not arise out of the 
transactions sued on in the mam action, require 
independent jurisdictional grounds to support 
thcmJi-'^2 However, where a counterclaim is in 
the nature of a set-off, and is used defensively rather 
than affirmatively, it is an exception to the general 
rule that there must he an independent jurisdictional 
basis to support a permissive couutcrclaim.7i-74 


71.70 U.S.—Lenz v. Wagner, C.A. 
Ala., 240 F.2d 666—^United Artists 
Corp. V. Masterpiece Productions, 
C.A.N.Y., 221 F.2d 213—Cold Metal 
Process Co. v. United Engineering 
& Foundry Co., C.A.Pa., 100 P.2d 
217—Safeway Stores v. Dunnell, C. 
A.Cal., 172 F.2d 649, certiorari de¬ 
nied 69 S.Ct. 1049, 337 U.S. 907, 9.3 
Li.Ed. 1719—Lesnik v. Public In¬ 
dustrials Corp., C.C.A.N.Y., 144 F. 
2d 968—U. S., to Use and for Bene¬ 
fit of Foster Wheeler Corp. v. 
American Surety Co. of New York, 

C. C.A.N.Y., 142 F.2d 726. 

Mayer v. Chase Nat. Bank of City 
of New York, D.C.N.Y., 165 F.Supp. 
287—^-Vmerican-Hawaiian S S. Co. 
(Del.) V. Bowring & Co., D.C.N.Y.. 
150 F.Supp. 449—Alierdeen Hosiery 
Mills Co. V. Kaufman. D.C.N.Y.. 113 
F.Supp. 833—Hoosier Cas. Co. of 
Indianapolis, Ind. v. Fox, D.C.Iowa, 
102 F.Supp. 214—^Air King Products 
Co. v. Hazeltine Research, D.C.N. 
Y.. 94 F.Supp. 85. 

S. P. A. Ricordi Offlclne Graflche 
V. World Art Reproductions Co., 

D. C.N.Y., 22 F.R.D. 312—West 

Coa.st Tanneries, Limited v, Anglo- 
American Hides Co., D.C.N.Y., 20 
P.R.D, 166—Ciechanowicz v. Bow¬ 
ery Sav. Bank, D.C.N.Y., 19 P.R.D. 
367—Hartley Pen Co. v. Llndy Pen 
Co., D.C.Cal., 16 F.R.D. 141—South¬ 
west Lime Co. v. Lindley, D.C.Ark., 
12 F.R.D. 4 84—McCarthy v. M. & M. 
Transp. Co., D.C.Mass., 5 F.R.D. 
290—Marks V. Spitz, D.C.Mass., 4 
F.R.D. 348. 

Determination of nature of counter¬ 
claim as compulsory or permissive 
generally see Federal Civil Proce¬ 
dure $S 313, 315. 

liffect of Bnlo on Jurisdlotion gemer- 
ally 

Federal Rule of Civil Procedure 
providing that claim which defendant 
in suit pending in federal courts con¬ 
ceives himself to have against plain¬ 
tiff in that court, if growing out of 
same transaction, must be presented 
to that federal court as counterclaim, 
did not enlarge, or propose to make 
more exclusive, the Jurisdiction of 
federal court in personam actions 
sought to be maintained solely to 
recover money Judgment. 


Tenn.—Ilubbs v. Nichols, 298 S.W.2d 
801, 201 Tenn. 304. 

Particular counterclaims held **com- 
pulsory” and ancillary 

(1) In .Tclion for damsges arising 
out of negligent cementing in of an 
oil well, claim of defendant for ce¬ 
menting work done by it on same 
well. 

U.S.—McKnight v. Halliburton Oil 
Well Cementing Co., D.C.W.Va., 20 
F.R.D. 563. 

(2) Where materialmen brought 
action ag.ainst prime contractor and 
its surety pursuant to Miller Act for 
amount allegedly due for labor and 
materials, counterclaim of prime con¬ 
tractor for damages allegedly result¬ 
ing from substandard materials sup¬ 
plied. 

U.S.—^U. S. for Use and Benefit of Los 
Angeles Testing Laboratory v. 
Rogers & Rogers, D.C.Cal., 161 F. 
Supp. 132. 

(3) In action for damages for al¬ 
leged infringement of plaintiff’s 
copyrights on moving pictures, which 
defendant licensed for television use, 
and for alleged unfair trade practic¬ 
es, counterclaim, which sought to 
join a.s additional defcnd.*xnts those in 
control of plaintiff corporation, and 
which alleged that additional defend¬ 
ants conspired to deprive defendant 
of Its rights in order to cement their 
own position In control of plaintiff 
corporation. 

U.S.—United Artists Corp. v. Master¬ 
piece Productions. C.A.N.Y., 221 F. 
2d 213. 

(4) Counterclaim for damages suf¬ 
fered by landlord by reaaon of ten¬ 
ant’s failure to furnish essential 
services as allegedly required by 
lease. 

U.S.—Rosenthal v. Fowler, D.C.N.Y., 
12 F.R.D. 388. 

(5) Other instances. 

U.S.—U. S. v. Finn, D.C.Cal., 127 F. 
Supp. 158. 

Affiliated Music Enterprises v. 
Sesac, Inc., D.C.N.Y., 17 F.R.D. 609. 

71.72 U.S.—Stahl v. Paramount Pic¬ 
tures, Inc., D.C.N.Y., 167 F.Supp. 
836—Hoosier C^s. Co. of Indianap¬ 
olis, Ind. v. Fox, D.C.Iowa, 102 F. 
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, Supp. 214—Nlafh Refining Co. v. 
Sydney Berman & Co., D.C.N.Y,, 89 
F.Supp. 539. 

U. S. to Use (tf Stainless, Inc. v. 
P. J. Walker C..n.st. Co., D.C.Cal., 
24 P.R.D. L36- West Coast Tan¬ 
neries, limited v. Anglo-American 
Hides Co., D.C.X Y,. 20 F.R.D. 166 
—United Artists Corp. v. Grlnieff. 
DCN.Y., 15 F.tlD. 395, reversed 
on other ground.-^, C A., Ignited Art¬ 
ists Corp. V. Masterpiece Produc¬ 
tions. 221 F.2d 21.3—Rosenthal v. 
Fowler, D.C N.V , 12 F.R.D. .388— 
Telegraph Delivery Service v. 
Florists Tel. Scivice, D.C.N.Y., 12 
F.R.D. 342—American Samec Corp. 
V. Florian, D.C.Conn., 9 F.R.D. 718 
—Marks v. Spitz, D.C.Mass., 4 F. 

R. D. 348. 

Particular counterclaims held “per¬ 
missive” and not ancillary 

(1) In action for damages arising 
out of the alleged negligent cement¬ 
ing in of an oil well, defendant's 
counterclaim for damages for c.- 
menting work done by it on anoth¬ 
er well. 

U.S—McKnight v. Halliburton Oil 
Well Cementing Co., D.C.W.Va.. 20 
F.R.D. 663. 

(2) In veteran’s action against for¬ 
mer employer for restoration to em¬ 
ployment, employer’s counterclaim 
for damages under War Labor Dis¬ 
putes Act for allegedly causing a 
slowdown and a strike. 

U.S.—McCarthy v. M. & M. Transp. 
Co., D.C.Mass., 6 F.R.D. 290. 

(3) In action by corporation organ¬ 
ized for purpose of maintaining a 
sanatorium against certain trustee.s 
for nn accounting for funds raised 
by such trustees for lieneflt of cor¬ 
poration, counterclaim attacking 
right of office of Individuals consti¬ 
tuting the acting board of trustees, 
which instituted the suit. 

U.S.—Jewish Con.sumptives Relief 
Soc. V. Rothfeld, D.C.N.Y., 9 F.R.D. 
64. 

71.74 U.S.—U. S. to Use of Stainless, 
Inc. V. P. J. Walker Const. Co., D.C. 
Cal., 24 P.R.D. 136—Fraser v. Astra 

S. S. Corp., D.C.N.Y., 18 F.R.D. 240 
—Marks v. Spitz, D.C.Mass., 4 F.R. 
D. 348. 



86 C.J.S. 

Where the granting^ of complete relief in the de¬ 
termination of a compulsory counterclaim requires 
the presence of additional parties, the ancillary juris¬ 
diction extends to them as well, regardless of an 
ensuing lack of diversityJ^-^G 

While there arc no compulsory cross claims under 
Rule 13 (g) of the Federal Rules of Civil Procedure, 
28 U.S.C.A.,71*78 a cross claim within the definition 
contained in that Rule, that is, *‘a claim by one party 
against a co-party arising out of the transaction or 
occurrence that is the subject matter either of the 
original action or of a counterclaim therein or re¬ 
lating to any property that is the subject matter 
of the original action,” is ordinarily considered an¬ 
cillary to the main claim, of which the court has 
jurisdiction, under the general rule as to when a 
cross claim or cross bill is ancillary to the original 
action, discussed above, and need not have the 
characteristics necessary to qualify for independent 
consideration by the court.7i*^^ Conversely, a cross 
claim that is not within the definition contained in 
that Rule is not ordinarily ancillary and cannot be 
considered by the court solely on the basis of the 


FEDERAL COURTS § 18(S) 

jurisdiction of the principal case.7i*82 However, 
it has been held that since the Federal Rules of 
Civil Procedure are wholly procedural and neither 
extend nor limit the established jurisdiction of the 
district courts, as discussed in Federal Civil Proce¬ 
dure § 19, the Rule authorizing cross claims does not 
give the district court jurisdiction of cross claims 
between defendants, residing in the same state, as to 
rights in properties involved in another suit in the 
federal court.7i-84 

Termination of principal suit. In accordance 
with the discussion, supra § 13(2), as to the effect, 
on the ancillary proceeding, of the termination of 
the principal suit, it has been held, on the one hand, 
that jurisdiction of a cross complaint will fail where 
the jurisdiction of the original action fails,7i*86 un¬ 
less independent jurisdiction is shown for the cross 
complaint ;71*88 and it has been held, on the other 
hand, that under some circumstances the court may 
retain jurisdiction of a cross claim or counterclaim 
even in the absence of independent jurisdiction, 
notwithstanding the original claim, to which it is 
ancillary, has been dismissed.7l*90 


71.76 U.S.—Unltod Artists Corp. v. 
Maaterpieoe l^roductions, C.A.N.Y., 
221 F.2a 213. 

U. S. for Use and Benefit of Los 
Anfjreles Testing Laboratory v. 
Rogers & Rogers. D.C.Cal., 161 F. 
Supp. 132. 

S. P. A. Ricordi Offloine Graflchc 
V. World Art Reproductions Co., D, 

C. N.y., 22 F'.R.T). 312--Ciechano- 
wicz V. Bowery Sav. Bank. D.C.N. 
y., 19 P.R.D. 367—Afliliated Music 
Enterprises v. Scsac, Inc., D.C.N. 
y.. 17 F.R.D. 609—Arizona Lead 
Mines v. Sullivan Mining Co., D.C. 
Idaho, 3 F.R.D. 136. 

71.78 Permissiveness as not pre. 
olndlng ancillary character 
Fact that cross claims are permis¬ 
sive in character does not prevent 
them from being ancillary to main 
claim, and if they arise out of tran.s- 
action or occurrence that is subject 
matter of main claim they are sup¬ 
ported for federal court Juri.^dictional 
purposes by jurisdiction of main 
claim. 1 

U.S.—Hoosier Cas. Co. of Indianapo¬ 
lis. Ind. V. Fox, D.C.Iowa, 102 F. 
Supp. 214. 

71.80 U.S.—U. S., for Use and Bene¬ 
fit of Jones Contracting Co. v. Skil- 
ken, D.aOhlo, 53 F.Supp. 14. 

Southwest Lime Co. v. Llndley, 

D. C.Ark., 12 F.R.D. 484—-Arizona 
Lead. Mines v. Sullivan Mining Co., 
D.C.Idaho, 3 F.R.D. 136. 

Cross claims held within mle 
(1) In diversity action in federal 
district court in New York by holder 
of mortgage bearer bonds of rail¬ 
road against trustee for modification 


of trust agreement between predeces¬ 
sor trustee and railroad providing for 
payment by trustee pro rata of 
amounts due on railroad’s bonds, in 
order to provide for payment to 
known holders of bonds of pro rata 
shares of unknown holders, wherein 
the Stale of New York intervened as 
a defendant and filed a cross claim to 
recover unpaid portion of fund from 
trustee under Abandoned Property 
Law of New York, cross claim was 
ancillary to claim In original action, 
so that district court had jurisdiction 
over the cross claim, although there 
was no diversity between citizenship 
of trustee and the State of New York, 
and although amended complaint of 
holder of mortgage bearer bonds was 
dismissed, 

U.S.—Mayer v. Chase Nat. Bank of 

City of New York, D.C.N.Y., 165 F. 

Supp. 287. 

(2) In federal court action by In¬ 
diana pedestrian against Kentucky 
landowner and Kentucky city for in¬ 
juries suffered when pedestrian fell 
on sidewalk near iron grating placed 
there by landowner, federal court had 
Jurisdiction to try cross claims of 
landowner and city charging each 
other with sole negligence despite 
lack of diversity of citizenship. 

Ky.—Gish Realty Co. v. Central City, 

260 S.W.2d 946. 

71.82 Orots olaims held not a&oil- 
lary 

Where Indiana Insurer sought de¬ 
claratory judgment of nonliability 
under automobile liability policy on 
ground of fraud on part of Iowa in¬ 
sured in procurement of policy, cross 
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claims of two Iowa defendants 
against Iowa insured for injuries 
sustained while riding in insured's 
automobile did not “arise out of 
transaction or occurrence that was 
subject matter” of main action and 
therefore federal jurisdiction as to 
the cross claims could not be sup¬ 
ported by federal court Jurisdiction 
of original declaratory claim based 
on diversity of citizenship. 

U.S.—Hoosier Cas. Co. of Indianapo¬ 
lis, Ind. V. Fox, D.aiowa, 102 F. 
Supp. 214. 

71.84 TT.,S.—Pettyjohn v. Pettyjohn, 
C.A.Mo., 192 F.L'd 322. 

71.86 TT.S—American Surety Co. of 
New York v. Edward.s & Bradford 
Lumber Co., D.C.Iowa, 57 F.Supp. 
18. 

71.83 U.S.—^American Surety Co. of 
New York v. Edwards & Bradford 
Lumber Co., supra. 

71.90 U.S.—Home Ins. Co. of New 
York V. Trotter, C.C.A.Mo., 180 P. 
2 d 800. 

Amerlcan-Hawailan S. S. Co. 
(Del.) V. Bo wring & Co., D.C.N.Y., 
160 F.Supp. 449. 

Disoretlon of oourt. 

In diversity action in federal dis¬ 
trict court in New York by holder of 
mortgage bearer bonds of railroad 
against trustee for modification of 
trust agreement between predecessor 
trustee and railroad providing for 
payment by trustee pro rata of 
amounts due on railroad’s bonds, in 
order to provide for payment to 
known holders of bonds of pro rata 
shares of unknown holders, wherein* 
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§ 13(6) FEDERAL COURTS. 

§ 13(6).-To Avoid, Correct, En¬ 

force, Etc., Judgment 

A federal courts as part of Its ancillary Jurisdiction, 
may entertain jurisdiction of suits or proceedings to re¬ 
strain, avoid, explain, correct, enforce* or protect a 
Judgment or decree previously rendered by it. 

In accordance with the general rule that where 
a federal court has jurisdiction of a cause of action 


and of the parties it generally has jurisdiction also 
of a suit or proceeding which is a continuation of, 
or incidental and ancillary to, the former suit, dis¬ 
cussed supra § 13(1), a federal court may entertain 
jurisdiction of a suit or proceeding to restrain, 
avoid, explain, correct, enforce, or protect a judg¬ 
ment or decree previously rendered by it,"^- regard- 


the State of New York Intervened as 
a defendant and filed a cross claim 
to recover unpaid portion of fund 
from trustee under Abandoned Prop¬ 
erty I.iaw of New York, district court 
would exercise its discretion to re¬ 
tain Jurisdiction, although main 
claim was dismissed, and although 
there was no diversity between citi¬ 
zenship of trustee and the State of 
New York. 

U.S.—^Mayer v. Chase Nat. Bank of 
City of New York, D.C.N.Y., 166 F. 
Supp. 287. 

72. U.S.—Supreme Tribe of Ben Hur 
V. Cauble, Ind., 41 S.Ct. 338. 255 U. 
S. 356. 65 L.Ed. 673. 

Howard v. Jennings, C.C.A.Mo.. 
146 F.2d 332—Cooperative Transit 
Co. V. West Penn Electric Co., C.C. 
A.W.Va., 132 F.2d 720, certiorari de¬ 
nied 63 S.Ct. 867, 318 U.S. 779, 87 
Li.Ed. 1147—St. Louis-San Francis¬ 
co R. Co. V. Byrnes, C.C.A.Mo., 24 
F.2d 66—Pell v. McCabe, N.Y., 266 
F. 612, 168 C.C.A. 18, affirmed 40 S. 
Ct. 43, 260 U.S. 673, 63 L.Ed. 1147— 
Lang v. Choctaw. Oklahoma & Gulf 
R. Co., 160 F. 365, 87 C.C.A. 307— 
Campbell v. Golden Cycle Mining 
Co., 141 F. 610, 73 C.C.A. 260. 

Raftery v. Senter, D.C.Pa., 41 F. 
Supp. 807—In re Maryland Coal Co. 
of West Virginia, D.C.W.Va., 36 F. 
Supp. 142—Lewis v. United Air 
Lines Transport Corporation, D.C. 
Conn., 29 F.Supp. 112—Burton v. 
Roos, D.C.Tex., 20 F.Supp. 76, af¬ 
firmed. C.C.A., Texas Co. v. Boos, 
93 F.2d 380. 

25 C.J. p 696 notes 13 [c], 14—21 C. 
J. p 696 note 55 [a], p 703 note 6 
[a]. 

Partloiaar snlts or proceedings 
held within ancillary Jurisdiction of 
court: 

(1) A suit to prevent a money 
Judgment of the court from being en¬ 
forced against property of others 
than the Judgment defendant. 

U.S.—Towle V. Donnell, C.CA.Tenn., 

49 P.2d 49—Guerra v. American 
Colonial Bank of Porto Rico, C.C. 
A.Puerto Rico, 21 F.2d 66, certio¬ 
rari denied American Colonial Bank 
of Porto Rico v. Guerra, 48 S.Ct. 
140, 275 U.S. 667, 72 L.Ed. 430— 
Benedict v. Setters, C.C.A.C 0 I 0 ., 261 
F. 492. 

(2) A suit to enjoin the enforce¬ 
ment of defendant’s law Judgment 
because of fraudulent assignment 
thereof to prevent offset 


U.S.—^Dickey v. Turner, C.C.A.Tenn., 
49 F.2d 998. 

(3) A suit to set aside fraudulent 
conveyance, made to defeat collection 
of judgment. 

U.S.—Empire Lighting Fixture Co. 
V. Practical Lighting Fixture Co., 
C.C.A.N.Y., 20 F.2d 296. 

(4) A suit to cancel a release of 
Judgment, as procured by fraud, and 
to subject an equity in land to pay¬ 
ment of the Judgment. 

U.S.—Ross V. Miller, W.Va., 252 F. 
627, 164 C.C.A. 637. 

(5) A suit by the purchaser on 
foreclosure proceedings in the court 
to be relieved from attempted elec¬ 
tion under the decree. 

U.S,—Cincinnati. I. & W. R. Co. v. 
Indianapolis Union Ry. Co., Ohio, i 
46 S.Ct. 221, 270 U.S. 107, 70 L.Ed. 
490. 

(6) A creditor’s suit against the 
transferee of the Judgment debtor to 
recover the amount of a Judgment 
previously rendered. 

U.S,—Lindh v. Booth Fisheries Cor¬ 
poration, C.C.A.Wash., 80 P.2d 733, 
certiorari denied 66 S.Ct. 942, 298 
U.S. 670, 80 L.Ed. 1393. 

(7) Suit In nature of creditor’s bill 
seeking to satisfy judgment out of 
some equitable estate of defendant. 
U.S.—Caspers v. Watson, C.C.A.III., 

132 F.2d 614, certiorari denied 63 S. 
Ct. 1176, 319 U.S. 757, 87 L.Ed. 1709, 
rehearing denied 63 S.Ct. 1444, 320 
U.S. 214, 87 L.Ed. 1861. 

Olving decree fuller effect 
An ancillary and dependent bill 
may be brought In a federal court in 
aid of and to effectuate its prior de¬ 
cree, to the end either that the decree 
may be fully carried into execution 
or that it may be given fuller effect, 
if the relief prayed be not of a dif¬ 
ferent kind or on a different princi¬ 
ple. 

U.S.—^Dugas v. American Surety Co. 
of New York, La., 67 S.Ct. 615, 300 
U.S. 414, 81 L.Ed. 720, rehearing 
denied 67 S.Ct. 787, 301 U.S. 712, 81 
L.Ed. 1366. 

Oorrectioa of compromise agroamsut 
and Judgmeat 

Where federal district court had 
Jurisdiction of original diversity ac¬ 
tion, fact that subsequent to decree 
dividing leasehold pursuant to com¬ 
promise agreement, which did not ac¬ 
curately reflect Intention of parties, 
defendants had assigned Interests in 
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the property to others, some of whom 
were of the same domicile as plain¬ 
tiff, did not oust federal court of 
jurisdiction in separate action to cor¬ 
rect claimed errors in agreement and 
judgment. 

U.S.—West Virginia Oil & Gas Co. v. 

George E. Breece Lumber Co., C.A. 

La., 213 F.2d 702. 

Baakruptcy proceedings 

(1) Judgment rendered in bank¬ 
ruptcy proceedings is within the rule. 
U.S.—Local Loan Co. v. Hunt, Ill., 

64 S.Ct. 695, 292 U.S. 234, 78 L.Ed. 

1230. 93 A.L.R. 195. 

(2) However, bankruptcy court’s 
dismissal of farmer-debtor’s petition 
on ground that petition and schedules 
showed that farmer-debtor was not 
insolvent and was not entitled to re¬ 
lief under Bankruptcy Act did not 
constitute a judgment determining 
rights and liabilities in accounting 
between farmer-debtor and creditor, 
and hence such flndings and order 
did not confer jurisdiction on federal 
district court in subsequent plenary 
suit in equity against creditor In 
which farmer-debtor sought a judg¬ 
ment for money and for possession of 
realty; nor did the implied admis¬ 
sions of creditor in its motion to dis¬ 
miss farmer-debtor’s bankruptcy pro¬ 
ceeding on ground that the petition 
and schedules showed that bankrupt 
was not Insolvent and was not enti¬ 
tled to relief under Bankruptcy Act 
give the federal court jurisdiction of 
subsequent plenary suit in equity, 
since admissions do not constitute a 
Judgment and if relevant at all in 
plenary suit are admissible only as 
evidence and not as an adjudication 
of any rights. 

U.S.—Jones v. National Bank of Com¬ 
merce of El Dorado, C.C.A.Ark., 157 

F.2d 214. 

Protection of obligor required to pay 

With respect to Jurisdiction of fed¬ 
eral courts over ancillary suits, pow¬ 
er to compel obligor to pay must in¬ 
clude power to protect him In his 
payment and the successful obligee 
in his proceeds. 

U.S.—Walmac Co. v. Isaacs, C.A.R.I., 

220 F.2d 108. 

Bevooatiou of agreement by incom. 
petent 

In action to collect federal Income 
taxes on securities conveyed by tax¬ 
payer under securities trust agree¬ 
ment wherein taxpayer reserved to 
himself an absolute power of revoca- 
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less either of the existence of a federal questionj^ 
the citizenship of the parties,or of the amount in 
controversy,75 the jurisdiction being dependent on 
the jurisdiction of the main casc.75 Ancillary 
claims may be entertained to prevent the relitigation 
in other courts of the issues heard and adjudged 
in the original suit.75*5 

The ancillary jurisdiction of the federal court may 
not be used for the purpose of collecting a judg¬ 
ment of the state court, as appears supra § 13(1), 
in connection with the discussion of ancillary juris¬ 
diction in aid of another court. 

Parties. The ancillary jurisdiction of a federal 
court to restrain, avoid, explain, etc., a judgment 
previously rendered by it may be invoked by a party 
to the original action,^? or by one whose interests 
are affected by the particular judgment even though 
he was a stranger to the original suit;78 and new 
parties may be brought in without ousting the ju¬ 
risdiction,79 However, the ancillary jurisdiction to 
enforce a judgment does not extend to persons other 
than those for whom the judgment was issued ;79-5 


and where a judgment has been rendered and its 
mandate performed, the purpose for which the 
court’s jurisdiction was invoked has been fulfilled, 
and the court does not have ancillary jurisdiction 
for the aid of the unsuccessful party.79 io 

§ 13(7).-To Restrain Prosecution 

of Actions 

Where a federal court hat Juritdictlon of a auit, it 
may also have Jurisdiction of an ancillary suit or pro¬ 
ceeding to restrain proceedings in other courts, even 
though it might not have jurisdiction of the ancillary 
suit if it were an original suit. 

In accordance with the general rule that where 
a federal court has jurisdiction of a cause of action 
and of the parties it generally also has jurisdiction 
of a suit or proceeding which is a continuation of, or 
incidental and ancillary to, the former suit, discussed 
supra § 13(1), where a federal court has jurisdic¬ 
tion of a suit, it may also have jurisdiction of an 
ancillary suit or proceeding to restrain proceedings 
in other courts, even though it might not have juris¬ 
diction of the ancillary suit if it were an original, 
rather than a dependent, suit.*® 


tion, the district court had ancillary 
Jurisdiction to exercise power of rev¬ 
ocation in behalf of taxpayer who 
was incompetent. 

U.S.—U. S. V. Peelle, D.C.N.Y., 159 
F.Supp. 45. 

73. U.S.—Caspers v. Watson, C.C.A. 
Ill., 132 F.2d 614, certiorari denied 
63 S.Ct. 1176, 319 U.S. 757, 87 L.Ed. 
1709, rehearing: denied 63 S.Ct. 
1444, 320 U.S. 214, 87 L.Ed. 1851— 
St. Uouis-San Francisco R. Co. v. 
Byrnes. C.C.A.Mo., 24 F.2d 66. 

74. U.S.—Dugas v. American Surety 
Co. of New York, La., 67 S.Ct. 515, 
300 U.S. 414. 81 L.Ed. 720, rehear¬ 
ing denied 67 S.Ct. 787, 301 U.S. 712, 
81 L.Ed. 1366—Local Loan Co. v. 
Hunt. Ill., 54 S.Ct. 695. 292 U.S. 234, 
78 L.Ed. 1230, 93 A.L.R. 195—Cin¬ 
cinnati, I. & W. R. Co. V. Indianap¬ 
olis Union Ry. Co., Ohio, 46 S.Ct. 
221, 270 U.S. 107, 70 L.Ed. 490. 

West Virginia Oil & Gas Co. v. 
George E. Breece Lumber Co., C.A. 
La., 213 F.2d 702—Caspers v. Wat¬ 
son, C.C.A.I11.. 132 F.2d 614, cer¬ 
tiorari denied 63 S.Ct. 1176, 319 
U.S. 767, 87 L.Ed. 1709, rehearing 
denied 63 S.Ct. 1444, 320 U.S. 214, 
87 L.Ed. 1861—Connett v. City of 
Jerseyville, C.C.A.I11., 96 F.2d 392 
—Dickey V. Turner, C.C.A.Tenn., 49 
F.2d 998—Towle v. Donnell, C.C.A. 
Tenn., 49 F.2d 49—St. Louis-San 
Francisco R. Co. v. Byrnes, C.C.A. 
Mo., 24 F.2d 66—^Empire Lighting 
Fixture Co. v. Practical Lighting 
Fixture Co., C.C.A.N.Y., 20 F.2d 295 
—Cincinnati, I. & W. R. Co. v. In¬ 
dianapolis Union Ry. Co., C.C.A. 
Ohio, 279 F. 366, certiorari denied 


42 S.Ct. 462, 258 U.S. 629, <6 L.Ed. 
800—Benedict v. Setters, C.C.A. 
Colo., 261 F. 492—Ross v. Miller, 
W.Va„ 252 F. 697, 164 C.C.A. 637. 

In re Maryland Coal Co. of West 
Virginia, D.C.W.Va., 36 F.Supp. 142. 

75. U.S.—Dugas v. American Sure¬ 
ty Co. of New York, La., 67 S.Ct. 
515, 300 U.S. 414, 81 L.Ed. 720, re¬ 
hearing denied 67 S.Ct. 787, 301 
U.S. 712, 81 L.Ed. 1365—Local Loan 
Co. V. Hunt, Ill., 64 S.Ct. 695, 292 
U.S. 234, 78 L.Ed. 1230, 93 A.L.R. 
195. 

Caspers v. Watson, C.C.A.Ill., 132 
P.2d 614, certiorari denied 63 S Ct. 
1176, 319 U.S. 767, 87 L.Ed. 1709, 
rehearing denied 63 S.Ct. 1444, 320 

U. S, 214, 87 L.Ed. 1851—Lindh v. 
Booth Fisheries Corporation, C.C. 
A.Wash., 80 F.2d 733, certiorari de¬ 
nied 56 S.Ct. 942, 298 U.S. 670, 80 
L.Ed. 1393—^Dickey v. Turner, C.C. 
A.Tenn., 49 F.2d 998. 

In re Maryland Coal Co. of West 
Virginia, D.C.W.Va., 36 F.Supp. 142. 

76. U.S.—Dugas v. American Surety 
Co. of New York, La., 67 S.Ct. 616, 
300 U.S. 414, 81 L.Ed. 720, rehear¬ 
ing denied 67 S.Ct. 787, 301 U.S. 
712, 81 L.Ed. 1365—Local Loan Co. 

V. Hunt, Ill., 64 S.Ct, 696, 292 U.S. 
234, 78 L.Ed. 1230, 93 A.L.R. 195. 

Jones V. National Bank of Com¬ 
merce of El Dorado, C.C.A.Ark., 
167 F.2d 214—St. Louis-San Fran¬ 
cisco R. Co. V. Byrnes, C.C.A.Mo., 
24 F.2d 66. 

78.5 U.S.—Glens Falls Indem. Co. v. 
U. S. ex rel. and to Use of West- 
inghouse Elec. Supply Co., C.A.Cal., 
229 F.2d 370. 


77. U.S.—St. Louis-San Francisco R. 
Co. V. Byrnes, C.C.A.Mo., 24 F.2d 
66 . 

78. U.S.—Caspers v. Watson, C.C.A. 
Ill., 132 P.2d 614, certiorari denied 
63 S.Ct. 1176, 319 U.S. 767, 87 L. 
Ed. 1709, rehearing denied 63 S.Ct. 
1444, 320 U.S. 214, 87 L.Ed. 1861— 
St. Louis-San Francisco R. Co. v. 
Byrnes, C.C.A.Mo., 24 F.2d 66— 
Cincinnati, I. & W. R. Co. v. In¬ 
dianapolis Union Ry. Co., C.C.A. 
Ohio, 279 F. 356, certiorari denied 
Cincinnati, I. & W. R. Co. v. In¬ 
dianapolis Union Ry. Co., 42 S.Ct. 
462, 268 U.S. 629, 66 L.Ed. 800— 
Lang V. Choctaw, O. & G. R. Co., 
160 F. 366, 87 C.C.A. 307. 

79. U.S.—^Dickey v. Turner, C.C.A. 
Tenn., 49 F.2d 998. 

79.5 U.S.—^U. S. V. Soucy, D.C.Minn., 
60 F.Supp. 600. 

79.10 Petition by defendant for oon. 
trlbntion 

Petition by surety, who paid 
amount of judgment obtained by the 
government on bail bond, for contri¬ 
bution by cosurety, could not be char¬ 
acterized as an ancillary proceeding 
within jurisdiction of district court 
wherein the government obtained its 
judgment, since, when government’s 
rights became satisfied, proceedings 
were finally terminated and purpose 
for which jurisdiction of court was 
invoked had been fulfilled. 

U.S.—^U. S. v. Soucy, supra. 

ad, U.S.—^Walmac Co. v. Isaacs, C.A- 
R.I., 220 F.2d 103. 


77 . 
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Thus a federal court in which a case is pending 
may have jurisdiction of an ancillary suit to restrain 
proceedings subsequently commenced in a state 
court,regardless of the citizenship of the parties, 
or the amount involved,*3 the jurisdiction in the 
ancillary suit being dependent on the jurisdiction of 
the main suit.*^^ 

Ancillary jurisdiction, however, does not extend 
to a suit to restrain proceedings in a state court 
which is not properly ancillary to the original suit 
in the federal court.®® 

§ 13(8).-Affecting Property in 

Court’s Possession in General 

While the rule does not apply to a controversy unless 
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It has direct relation to property actually or construc¬ 
tively drawn into the court’s possession or control by 
the principal suit, a federal court which has taken pos¬ 
session of certain property in a proceeding of which it 
has Jurisdiction, has ancillary Jurisdiction of subordinate 
suits or proceedings affecting such property. 

While the rule docs not apply to a controversy 
unless it has direct relation to property or assets 
actually or constructively drawn into the court’s 
possession or control by the principal suit, since 
otherwise it cannot be regarded as ancillary or de¬ 
pendent,®®*®® a federal court which has taken pos¬ 
session of certain property in a proceeding of which 
it has jurisdiction has ancillary jurisdiction of a 
subordinate suit or proceeding affecting such proper¬ 
ty, even though the jurisdictional facts necessary to 
confer jurisdiction in an independent suit do not 


Pell V. McCabe, N.T., 256 P. 612. 
168 C.C.A. 18, affirmed 40 S.Ct. 43. 
260 U.S. 573. 63 L.Ed. 1147. 

26 C.J. p 697 note 16. 

Proceedings to aid, enjoin, or regu¬ 
late original suit see supra § 13(4). 
Besldenoa of defendant immaterial 
The right to flle an ancillary bill 
In a certain district to enjoin the 
prosecution of an action at law does 
not depend on whether defendant is 
an inhabitant of such district, or 
does business or maintains an office 
therein. 

U.S.—Higgins v. California Prune & 
Apricot Growers, C.C.A.N.T., 282 F. 
650. 

81. U.S.—Walmac Co. v. Isaacs, C.A. 
n:., 220 F.2d 108. 

Pacific Telephone & Telegraph 
Co. V. Star I’ub. Co., D.C.Wash., 2 
F.2d 151. 

25 C.J. p 697 note 15. 

Injunction against proceedings In 
state court generally see Courts S 
543. 

82. U.S.—Supreme Tribe of Ben Hur 
v. Cauble, Ind., 41 S.Ct. 338, 256 
U.S. 356, 65 L.Ed. 673. 

Walmac Co. v. Isaacs, C.A.R.I., 
220 F.2d 108. 

Pacific Telephone & Telegraph 
Co. V. Star Pub. Co,, D.C.Wash., 2 
F.2d 161. 

83. U.S.-—Ballard v. Mutual Life 
Ins. Co. of New York, C.C.A.Fla., 
109 F.2d 388. 

Pacific Telephone & Telegraph 
Co. v. Star Pub. Co., D.C.Wash., 2 
F.2d 161. I 

84. U.S.—Ballard v. Mutual Life 
Ins. Co. of New York, C.C.A.Fla., 
109 F.2d 388. 

85. Particular anlta held not ancil. 

lary 

(1) Where, In a suit brought for 
that purpose in a federal court, land 
was sold in satisfaction of a judg¬ 
ment on drainage warrants for which 
it was held by a trustee as security, 
and thereafter one claiming a au- 


perior title obtained a favorable 
judgment in the state court, a suit to 
restrain the enforcement of .such 
judgment was not within the juris¬ 
diction of the federal court.s as an¬ 
cillary to the former suit, as the 
action of the state court did not in¬ 
terfere with anything done in the 
federal court, and the relief sought 
was not necessary to protect or ren¬ 
der effectual the former decree. 

U.S.—New Orleans Land Co. v. Lead¬ 
er Realty Co, La., 41 S.Ct. 259, 255 
U.S. 266. 65 L.Ed. 621. 

(2) A suit to enjoin the prosecu¬ 
tion of actions in a state court to re¬ 
cover overcharges exacted by a car¬ 
rier is not ancillary to a suit in a 
federal court to enjoin the enforce¬ 
ment of rates fixed by the state, and 
to restrain shippers from suing on 
account of overcharges, in which a 
decree granting the relief sought had 
been reversed by the Supreme Court 
of the United States with directions 
to dismiss the bill. 

U.S.—St. Louis, I. M. & S. Ry. Co. v. 
McKnight, Ark., 37 S.Ct. 611, 244 
U.S. 368, 61 L.Ed. 1200. 

(3) Decree in the matter of the 
bankruptcy of a partnership, in 
which petitions were pending to have 
T declared a general partner and lia¬ 
ble as such, that on T complying with 
a composition agreement he should 
be relieved of further liability to the 
receiver or the estate, and the peti¬ 
tions declaring him liable as a gen¬ 
eral partner should be dismissed, 
merely determines that his proper¬ 
ty shall not be administered In the 
bankruptcy proceeding, and so does 
not give ancillary Jurisdiction to the 
district court to enjoin action against 
him for fraud of the firm thereafter 
discovered. 

U.S.—Pell v. McCabe, N.Y., 40 S.Ct. 
43, 260 U.S. 673, 63 L.Ed. 1147. 

85^0 U.S.—Humble Oil & Refining 
Co. V. Sun Oil Co., C.A.Tex., 190 P. 
2d 191, rehearing denied 191 F.2d 
706, certiorari denied 72 S.Ct. 367, 
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S42 U.S. 920. 96 L.Ed. 6S7—Oils, 
Inc., v. Blankenship, C.C.A.okl., 145 
F.2d 354, certiorari denied 65 S.Ct. 
662, 323 U.S. 80.3, 89 L.Ed. 641. 
Ancillary Jurisdiction held lacking 

(1) Court, in a proceeding In rem 
by government to condemn food ul- 
legedly misbranded, cannot a.ssume 
jurisdiction of a claim by one of the 
claimants ngaimst the other for 
breach of warranty, which claim is a 
collateral common-law proceeding in 
personam. 

U.S,—IT. S. v. 74 Case.s, etc., Ccdibs 
I’ure Tropical l^'ruit Delicacies 
Plum Jelly, D.CMinn., 73 F.Supp. 
1009. 

(2) Where purchaser of traction 
company property in forecl<).«iuirc pro¬ 
ceeding in federal court thereafter 
brought action claiming that certain 
car barn property w.as within after- 
acquired property clause of mortgage 
and that purchaser wa.s entitled 
thereto, but such action brought in 
new parties who claimed to be bona 
fide purchasers for value of car barn 
property, such property had not been 
before court and no attempt had iieen 
made to adjudicate purchaser's title 
thereto, purchaser’s action, involving 
only citizens of West Virginia, could 
not be maintained in federal court 
on ground that it was “ancillary” to 
prior proceedings. 

U.S.—Cooperative Transit Co. v. 
West Penn Electric Co., C.C.A.W. 
Va., 132 F.2d 720, certiorari denied 
63 S.Ct. 867, 818 U.S. 779, 87 L.Ed. 
1147. 

Vbw parties, new questions, asw 
property 

Where plaintiff brought In new 
parties and raised new questions in¬ 
volving new property, the action was 
not ancillary to previous proceedings 
but was a new action. 

U.S.—Co-operative Transit Co. v. 
West Penn Electric Co., D.C.W.Va., 
46 P.Supp. 69, affirmed, C.C.A., 182 
F.2d 720, cerjtlorari denied 63 S.Ct. 
857. 318 U.S. 779, 87 L.Ed. 1147. 
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exist.^® Having taken possession of the property, 
the court has ancillary jurisdiction to hear and de¬ 
termine all questions with respect to the title, pos¬ 
session, or control of the property.87 

This ancillary jurisdiction may be exercised even 
though it is not authorized by any statute and 
it is not dependent on the amount in controversy 
in the ancillary suit or proceeding,*^^ or on a fed¬ 
eral question being involved therein,and it exists 
irrespective of the citizenship of the parties.^i 


FEDERAL COURTS § 13(8) 

In the absence of an independent basis for juris¬ 
diction, an action which is ancillary to a prior action 
by a trustee can be brought only in the federal 
court in which the main action was brought and in 
which plaintiffs were appointed trustees.®^*® 

Parties. The ancillary jurisdiction of a federal 
court in this respect may be invoked by a party to 
the original action,^2 or by third persons claiming 
interests in the property impounded.23 Jurisdiction 


86 . U.S.—Aetna Ins. Co. v. Chicago, 
R I. & P. R, Co., C.A.Kan., 229 F.2d 
r<8 1 —Oils, Inc., V. Blankenship, C. 
C \.Okl., 146 F.2d 354, certiorari de- 
nj((l 65 S.Ct. 562, 323 U.S. 80.3, 89 
L I'ld. 641—Cooperative Transit Co. 
V. West Penn Electric Co., C.C.A.W. 
Vm , 132 F.2d 720, certiorari denied 
63 S.Ct. 857, 318 US. 779, 87 L.Ed. 
3117—Connett v. City of Jersey- 
villo, C.C.A.Ill., 126 F.2d 121. 

McMillan v. Anderson, D.C.Iowa, 
2^^‘’ F. 675, reversed on other 
grounds. C.C.A., Carey v. McMillan, 
2M» F. 380. 

Pro( ocdinpfs in connection with re¬ 
ceiverships see infra § 13(9). 

87. U.S.—Murphy v. John Ilofman 
('o, N.Y., 29 S.Ct. 154, 211 U.S. 562, 
53 U.Ed. 327—AVabaah R. Co. V. 
Adtill.ert College, Ohio, 28 S.Ct. 182, 
LMiS l!,S. 38, 52 li.Ed. 379, rehearing 
denied 28 S.Ct. 426, 208 U.S. 609, 
62 Li.Ed. 642—Morgan’s Louisiana 
& T. R. & S. S. Co. V. Texas Cent. 

R. Co., Tex, 11 S.Ct. 61, 137 U.S. 
171, 34 L.Ed. 625. 

Oliver v. U. S, C.C A.Mo., 156 F. 
2d 281—Dickey v. Turner, C.C.A. 
Tenn., 49 F.2d 99S—St. Louis-San 
Frani'isco R. Co. v. Byrnes, C.C.A. 
Mo., 24 F.2d 66—McMillan v. An- 
der.son, D.C.Iowa, 282 F. 675, re¬ 
versed on other grounds. C.C.A., 
Carey v. McMillan, 289 F. 380—Pell 
V. McCabe, N.T., 26(1 F. 512, 168 C. 

C. A. 18, affirmed 40 S.Ct. 4 3, 250 U. 

S. 573, 63 LEd. 1147—Brun v. 

Mann, Colo., 151 F. 146, 80 C.C.A. 
613, 12 L.R.A..N.S., 164—Campbell 
V. Golden Cycle Mining Co., 141 F. 
610, 73 C.C.A. 260. 

Great Lakes Auto Ins. Group of 
Chicago, 111. V. Shepherd, D.C.Ark., 
95 F.Supp. 1—U. S. V. 74 Cases, etc., 
Cobbs Pure Tropical Fruit Delica¬ 
cies Plum Jelly, D.C.Minn., 73 F. 
Supp. 1009—Mas.sachusetts Mut. 
Life Ins. Co. v. Murdoch, D.C.Or., 
66 F.Supp. 600—Kelley v. Queeney, 

D. C.N.Y., 41 FSupp. 1016—Raftery 
V. Renter, D.C.Pa., 41 F.Supp. 807— 
licwis V. United Air Lines Trans¬ 
port Corporation, D.C.Conn., 29 F. 
Supp. 112. 

26 C.J. p 696 note 13 [d], 

OoroUary of Jurisdictional nils 

(1) The text rule is a necessary 
corollary of the rule that the court 


first acquiring jurisdiction of the res 
has exclusive jurisdiction. 

U.S.—Barnett v. Mayes, C.C.A.Okl.. 
43 F.2d 521. 

(2) Rule that court first acquiring 
jurisdiction of res has exclusive ju¬ 
risdiction sec Courts § 533. 

Fund for payment of attorneys* 
claims 

Where on rendition of judgment in 
action of which court had jurisdic¬ 
tion parties stipulated that judgment 
should be satisfied upon payment of 
certain amount, of which a certain 
sum should be paid to named attor¬ 
neys and that remainder should be 
deposited in the registry of the court 
for determination of the attorneys 
entitled to it and that court would 
order attorneys who had filed claims 
for attorneys’ liens to file their re¬ 
spective claims and the ntlorneys 
did so, the court had jurisdiction to 
determine the controversy lrre.«pec- 
tive of want of diversity of citizen- 
.ship. 

U S.—Moore Bros. Const. Co. v. City 
of St. Louis, C.C.A.I11., 159 F.2d 
586. 

Bestoration of railway service 

AVhero federal district court had 
posse.ssion of property of street rail¬ 
way company which was in receiver¬ 
ship, court had power to hear and de¬ 
termine all controversies relating 
thereto, including controversy as to 
whether restoration of railway serv¬ 
ice on certain lines in city could be 
compelled, in compliance with state 
court decree, unle.ss city council 
should permit an increase in rates 
to the extent necessary to prevent a 
dissipation of property in hands of 
receiver by reason of operating loss¬ 
es. 

U.S.—City of Des Moines, Iowa v. 
Continental Ill. Nat. Bank & Trust 
Co. of Chicago, C.A.Iowa, 205 F.2d 
729. 

88 . U.S.—Murphy v. John Hofman 
Co., N.Y., 29 S.Ct. 164, 211 U.S. 
662, 63 L.Ed. 327. 

89. U.S.—St. Louis-San Francisco R. 
Co. V. Byrnes, C.C.A.Mo., 24 F.2d 
66 . 

90. U.S.—St. Louis-San Francisco R. 
Co. V. Byrnes, supra. 

Supreme Tribe of Ben Hur v. 
Cauble, D.C.Ind.. 264 F. 247, re¬ 
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versed on other grounds 41 S.Ct. 
338, 255 U.S. 356, 66 L.Ed. 673. 

91. U.R.—Wabash R. Co. v. Adelbert 
College, Ohio, 28 S.Ct. 182, 208 U. 
S. 38, 62 L.Ed. 379, rehearing de¬ 
nied 28 S.Ct. 426, 208 U.S. 609, 62 
L.Ed. 642. 

Oliver V. U. S., C.C.A.Mo., 156 F. 
2d 281—Barnett v. Mayes, C.C.A. 
Okl., 43 F.2d 621—St. Louis-San 
Francisco R. Co. v. Byrnes, C.C.A. 
Mo., 24 F.2d 66. 

Great Lakes Auto Ins. Group of 
Chicago, Ill. V. Shepherd, D.C.Ark., 
95 F.Supp. 1—Raftery v. Senter, D. 
C.Pa., 41 F.Supp. 807. 

McMillan v. Anderson, D.C.Iowa, 
282 F. 675, reversed on other 
grounds, C.C.A., Carey v. McMillan, 
289 F. 380—Supreme Tribe of Ben 
Hur V. Cauble, D.C.Ind., 264 F. 247, 
reversed on other grounds 41 S. 
Ct. 338, 255 U.S. 366, 65 L.Ed. 673. 

91.5 U.S.—Kelley v. Queeney, D.C.N. 
Y., 41 F.Supp. 1015. 

92. Plaintiff 

An ancillary suit may be main¬ 
tained by plaintiff in the principal 
suit against strangers to the rec¬ 
ord to determine a controversy hav¬ 
ing relation to the property in the 
custody of the court and which, in 
justice to the parties before the 
court, ought to be determined in the 
principal suit. 

U.S.—Central Union Trust Co. of 
New York v. Anderson County, 
Tex., 45 S.Ct. 427, 268 U.S. 93, 69 L. 
Ed. 862. 

American Brake Shoe & Foundry 
Co. V. Interborough Rapid Transit 
Co., D.C.N.Y., 10 F.Supp. 612, af¬ 
firmed, C.C.A., 76 F.2d 1002, certio¬ 
rari denied City of New York v. 
Murray, 56 S.Ct. 923, 295 U.S. 760, 
79 L.Ed. 1702. 

93. “Where In the progress of a suit 
in a federal court property has been 
drawn into the court’s custody and 
control, third persons claiming Inter¬ 
ests in or liens upon the property 
may be permitted to come into that 
court for the purpose of setting up, 
protecting. and enforcing their 
claims—although the court could not 
consider or adjudicate their claims 
if it had not impounded the prop¬ 
erty. Power to deal with such claims 
is incident to the jurisdiction ac- 
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of necessary parties must be acquired by service of 

process.^ 3.6 

Where the court's control over the property ceas¬ 
es by reason of the termination of the original suit, 
its ancillary jurisdiction resulting from the posses¬ 
sion of the property is at an cnd;^^ but the mere 
fact that the property is sold under orders of the 
court and delivered to the purchaser does not nec¬ 
essarily deprive the court of jurisdiction over an¬ 
cillary proceedings theretofore commcnced.^^ 

Assets and business of insolvent corporation. 
Where a federal district court takes into its custody 
the assets and business of an insolvent corporation, 
the jurisdiction of the court embraces not only the 
principal cause, but also all the branches of the 
litigation involving the rights of the corporation or 
its creditors or employees and affecting the adminis¬ 
tration of the estate. 

§ 13(9).-In Connection with Re¬ 

ceiverships 

if a federal court has Jurisdiction of an action it 
has ancillary jurisdiction to appoint a receiver for the 
accomplishment of the purpose of that action: and a 
federal court which has appointed a receiver in a pro* 
ceeding of which it has Jurisdiction also has Jurisdiction 
of suits or proceedings which are ancillary to the main 
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proceeding, such as suits by the receiver to collect as¬ 
sets or protect property in his hands or against the re¬ 
ceiver or receivership property. 

As appears in Receivers § 5, a receivership pro¬ 
ceeding is not an end in itself, but is always an¬ 
cillary to a principal proceeding. Accordingly, if 
the federal district court has jurisdiction of the 
main action it has the ancillary jurisdiction to ap¬ 
point a receiver for the accomplishment of the pur¬ 
pose of that action ® but where the federal 
district court is without jurisdiction of the main 
action, the receivership must necessarily fall,^*^’-^^ 
and the appointment of a receiver is a nullity.^'’ 

In accordance with the general rule that where 
a federal court has jurisdiction of .i cause of action 
and of the parties it generally has jurisdiction also 
of a suit or proceeding which is a continuation of, 
or incidental and ancillary to, the former suit, 
discussed supra § 13(1), and by way of extension 
of the rule that a federal court which has taken 
possession of certain jiroperty in a jirocceding of 
which it has jurisdiction has ancillary jurisdiction 
of a subordinate suit or proceeding affecting such 
property, supra § 13(iS), a federal court w'hich has 
appointed a receiver in a proceeding of which it 
has jurisdiction has jurisdiction to entertain a suit 


quired in the suit wherein the im¬ 
pounding: occurs, and may be invoked 
by a petition to intervene pro inter- 
esse suo or by a dependent bili. But 
in either case the proceeding: is pure¬ 
ly ancillary.'* 

U.S.—Central Union Tru.st Co. of 
New York v. Anderson County, 
Tex., 45 S.Ct. 427. 429. 268 U.S, 93. 
69 L..Ed. 8C2--IIoffman v. McClel¬ 
land, Tex., 44 S.Ct. 407, 409, 264 U. 
S. 552, 68 L. Kd. 845. 

Barnett v. Mayes, C.C.A.Okl., 43 
F.2d 521. 527, 

Claims by third persons to proper, 
ty not impounded are not within the 
ancillary jurisdiction of the court. 
U.S.—Hoffman v. McClelland, Tex., 44 
S.Ct. 407. 264 U.S. 552, 68 L.Ed. 84 5. 

In re Conver.se-IIough & Co., D. 
C.N.Y., 27 F.2d 368. 

93.5 Interpleader action 

By the provisions of 28 U.S.C.A. S 
2361, so providing*, in the case of an 
interpleader action involving a fund 
in the hands of the court service 
may be had of claimants thereto in 
the district where the claimants re¬ 
side or may be found. 

U.S.—Great Lakes Auto Ins. Group of 
Chicago, Ill. V, Shepherd, D.C.Ark., 
95 F.Supp. 1. 

94. U.S.—Pettyjohn v. Pettyjohn, C. 
A.Mo., 192 F.2d 322—Oils, Inc., v. 
Blankenship. C.C.A.Okl., 146 F.2d 
854, certiorari denied 65 S.Ct. 662, 
323 U.S. 803, 89 L.Ed. 641. 


Johnson v. Thomas, D.C.Tex., 16 
F.Supp. 1019. 

Effect on federal ancillary jurisdic¬ 
tion of termination of principal 
suit generally see supra § 13(2). 

Subseqaent action for unfaithfulnesB 
of tmstee 

Where foreclosure decree in fed- 
ei’al court reserved Jurisdiction to 
make further orders, case ended 
when court made further orders con¬ 
firming sale and providing for pay¬ 
ment of fees and expense.s, and court 
could not thereafter entertain juris¬ 
diction of suit by trust beneficiary, 
on causes of action .subsequently 
arising because of unfaithfulness of 
trustee in collusion with others, on 
theory that the suit was ancillary 
to the foreclosure proceeding; and 
where decree recognized power of 
trustee to purchase property, deed 
made to trustee by court recognized 
but did not create trust or appoint 
trustee, but even if trust had origin 
in court’s deed, federal court was not 
vested with power and duty to su¬ 
pervise trustee and trust throughout 
indefinite future. 

U.S.—Foreman v. Mesirow, C.C.A. 
Fla., 167 F.2d 711. 

95. Betalnixig Jurlsdlctioa 

Where decree of federal district 
court confirming sale of railroad 
property In mortgage foreclosure 
proceedings, in which it had taken 
possession of the property, retained 

8U 


jurisdiction with reference to claims 
and reserved for further hearing and 
determination all question.*? relating 
to suits pending or afteeting the 
property, sale and delivery to pur¬ 
chaser did not deprive the court of 
jurisdiction of ancillary suit thci'eto- 
fore brought by jilaintiir against 
third pcr.sons to liave determined 
their rights in matters vitally affect¬ 
ing the use and value of sueh prop¬ 
erty. 

U.S.—Central Union Tru.st Co, of 
New York v. Anderson (”ounly. 
Tex.. 45 S.Ct. 427, 268 U.S. 93, 69 
L.Ed. 862. 

95.5 U.S.—Horvath v. Pitney, D.C. 

N.J., 51 F.Supp. 886. 

95.50 U.S.—^\A’arrenville State Bank 
V. Farmington Tp, D.C.Mich., 81 F. 
Supp. 101, affirmed, C.A., 185 F.2d 
260. 

95.55 U.S.—Fahey v. Calverlcy, CA. 
Cal., 208 F.2d 197, certiorari denied 
Mai I on ee, Bucklin and Fergus v. 
Fahey. 74 S.Ct. 680, 347 U.S. 955. 98 
L.Ed. 1100, and Utley v. F^ahey, 74 
S.Ct. 681, 347 U.S. 955, 98 L.Ed. 
1100. 

95.60 U.S.—Fahey v. Calverley, C.A. 
Cal., 208 F.2d 197, certiorari denied 
Mallonee, Bucklin and Fergus v. 
Fahey. 74 S.Ct. 680, 347 U.S. 965, 98 
L.Ed. 1100, and Utley v. Fahey, 74 
S.Ct. 681, 347 U.S. 965, 98 L.Ed. 
1100. 
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FEDERAL COURTS § 13(9) 


or proceeding which is ancillary to the main pro¬ 
ceeding, even though it might not have jurisdiction 
of the ancillary proceeding if it were an original, 
rather than a dependent, action.^6 

The ancillary jurisdiction of a federal court in 
this respect is not dependent on any special statutory 
authority.^'^ Moreover, it is not dependent on the 
amount in controversy in the ancillary suit or pro¬ 
ceeding, or on a federal question being involved 


therein,®® and it exists irrespective of the citizen¬ 
ship of the parties,1 or the presence of any other 
factor which would ordinarily determine federal 
jurisdiction,2 since the jurisdiction of the court to 
entertain the ancillary suit depends on its jurisdic¬ 
tion in the main proceeding.® 

Whether the ancillary jurisdiction of the federal 
court extends to proceedings involving receivers 
appointed by other courts is discussed supra § 13 


96. V S.—Oils, Inc., v. Blankenship. 
C.C A.Okl., 145 F.2d 364, certiorari 
domed 65 S.Ct. 562. 323 U.S. 803. 89 
L.Ed, 641—In re CuyahoRra Finance 
Co., C.C.A.Ohio. 136 F.2d 18— 
Thompson v. Terminal Shares, C.C. 
A.Alo., 104 F.2d 1, certiorari denied 
60 set. 100, 308 U.S. 559, 84 LEd. 
4 70—Alexander v. Hillman, C.C.A. 
AV.Va., 75 P.2d 451, reversed on 
otlu r grounds 56 S.Ct. 204, 296 U.S. 
222, 80 LEd. 192—Southern Tru.st 
Co. V. Austin, C.C.A.Tex., 30 F.2d 
893, certiorari denied 49 S.Ct. 514, 
279 U.S. 874, 73 E.Ed. 1009. 

Horvath v. Pitney. D.C.N.J.. 61 
F.Supp. 886—Raftery v. Senter, D. 
<'I*a.. 41 FSupp. 807. 

25 CM p 697 note 16, p 738 note 29. 

“Thp appointment of a receiver of 
a deMor’s properly by a federal court 
confers upon it. regardle.ss of citizen- 
.sliip and of the amount in contro¬ 
versy, federal jurisdiction to decide 
all questions incident to the preser¬ 
vation, collection, and dustribution of 
the assets” 

IT.S.—Riehle v. Margolies, N.Y.. 49 
S.Ct. 310, 312, 279 U.S. 218, 73 L.FJd. 
669. 

Kingston v. Mahoney, D.C.Maa.s., 
101 F.Supp. 657, 658. 

Bights as to stock dividends 

C’ourt which appointed receivers 
for railroad company, which had 
pledged stock owned by it in express 
company, as security for loan, had 
jurisdiction to determine rights of 
parties as to stock dividends, where 
pledgee, in making claim, expressly 
covered dividends “paid and to be 
paid” on pledged stock, and express 
company admitted liability for divi¬ 
dends but as,serted right to set olt 
railroad’s indebtedness to expres.s 
company against dividends; and 
such jurisdiction was not affected be¬ 
cause pledgee, after filing claim, in¬ 
stituted suit against express compa¬ 
ny in another court for recovery of 
dividends, which court directed pro¬ 
ceedings to be stayed pending final 
disposition of questions pending be¬ 
fore court which appointed receiv¬ 
ers. 

U.S.—Railroad Credit Corporation v. 
Hawkins, C.C.A.Va., 80 F.2d 818, 
certiorari denied Hawkins v. Rail¬ 
road Credit Corporation, 66 S.Ct. 
760, two cases, 298 U.S. 667, 80 L. 
Ed. 1390. 
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97. U.S.—Carter v. Powell. C.C.A. 
Fla., 104 F.2d 428, rehearing denied 
104 F.2d 1012, certiorari denied 60 
S.Ct. 173, 308 U.S. 611, 84 L.Ed. 
511. 

98. U.S.—White v. Ewing, Tenn., 15 
S.Ct. 1018. 159 U.S. 36, 40 L.Ed. 67. 

In re Cuyahoga Finance Co., C. 
C.A.Ohio, 136 F.2d 18—Roof v. 
Conway, C.C.A.Ohio, 133 F.2d 819— 
Alexander v. Hillman, C.C.A.W.Va., 
75 F.2d 451, reversed on other 
grounds 66 S.Ct. 204. 296 U.S. 222. 
80 L.Ed. 192—Rockwood v. Poshay, 
C.C.A.Minn., 66 F.2d 625. certiorari 
denied 54 S.Ct. 440, 291 U.S. 666, 78 
L.Ed. 1057 and 64 S.Ct. 441, 291 U. 
S. 666, 78 l^.Ed. 1057—Green-Boots 
Const. Co. v. Hays. C.C.A.Okl., 56 F. 
2d 829—Gibson v. Vinton, C.C.A. 
Ark., 21 F.2d 168—Carey v. McMil- 
Ian, C.CA.lowa, 289 P. 380. 

Sullivan v. Sw’ain, CC.Oal., 96 F. 
259. 

Wilson V. Kansas City Power & 
Light Co., D.C.Mo., 300 F. 186. 

25 C.J. p 738 note 32. 

99. U.S.—Betts v. Bisher, Or., 213 F. 
581, 130 C.C.A. 161. 

Horvath v. Pitney, D.C.N.J., 61 
F.Supp. 886—Guaranty Trust Co. 
of New York v. Williamsport Wire 
Rope Co.. D.C.Pa., 20 F.Supp. 634, 
affirmed. C.C.A., Comstedt v. Gil¬ 
more, 96 F.2d 766—Guaranty Trust 
Co. of New York v. Williamsport 
Wire Rope Co., D.C.Pa., 19 F.Supp. 
482. 

1, U.S.—^White V. Ewing, Tenn., 16 
S.Ct. 1018, 169 U.S. 36, 40 L.Ed. 
67. 

In re Cuyahoga Finance Co., C.C. 
A Ohio. 136 F2d 18—^Roof v. Con- 
w’ay, C.C.A.Ohio, 133 F.2d 819— 
Goldman v. Staten Island Nat. 
Bank & Trust Co., C.C.A.N.Y., 98 
F.2d 496—Alexander v. Hillman, C. 
C.A.W.Va., 76 F.2d 461, reversed on 
other grounds 56 S.Ct. 204, 296 U.S. 
222, 80 L.Ed. 192—Rockwood v. 

Foshay, C.C.A.Minn., 66 F.2d 625, 
certiorari denied 64 S.Ct. 440, 291 
U.S. 666, 78 L.Ed. 1067 and 64 S.Ct. 
441, 291 U.S. 666, 78 L.Ed. 1067— 
Kane v. Roxy Theatres Corpora¬ 
tion, C.C.A.N.Y., 66 F.2d 324, certio¬ 
rari denied Radio-Keith-Orpheum 
Corporation v. Cullman. 54 S.Ct. 65, 
290 U.S. 647, 78 L.Ed. 661—Green- 
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Boots Const. Co. v. Hays, C.C.A. 
Okl., 56 F.2d 829—Barnett v. 
Mayes, C.C.A.Okl.. 43 F.2d 621— 
John Murtland, Inc. v. Empire 
Trust Co., C.C.A.N.J.. 39 F.2d 341— 
St. Louis-San Francisco R. Go. v. 
Byrnes. C.C.A.Mo.. 24 F.2d 66—Gib¬ 
son V. Vinton, C.C.A.Ark., 21 F.2d 
168—Union Trust Co. of Pitts¬ 
burgh, Pa., V. Jones, C.C.A.W.Va., 
16 F.2d 236—Vicksburg, S. & P. Ry. 
Co. V. Schaff. C.C.A.Tex., 5 P.2d 610 
—Bond V. Brown, C.C.A.Tex., 2 P.2d 
797—Carey v. McMillan. C.C.A. 
Iowa, 289 F. 380—Hume v. City of 
New York. N.Y., 255 F. 488, 166 C. 
A. 564, certiorari denied City of 
New York v. Hume, 39 S.Ct. 260, 
249 U.S. 603. 63 L.Ed. 707. 

Brookfield v. Hecker, C.C.N.Y., 
118 F. 942—Sullivan v. Swain, C.C. 
Cal.. 96 F. 259. 

Horvath v. Pitney, D.C.N.J., 61 
F.Supp. 886—Raftery v. Senior, D. 
C.Pa., 41 F.Supp. 807—Guaranty 
Tni.st Co. of New York v. W’il- 
liamsport Wire Rope Co., D.C.Pa., 
20 F Supp. 634, affirmed, C.C.A., 
Comstedt v. Gilmore, 96 F.2d 766— 
Guaranty Trust Co. of Now York 
V. Williamsport Wire Rope Co., D. 
C.Pa., 19 F.Supp. 482. 

Security Trust Co. v. Village of 
Grosso Polnte, D.C.Mlch., 32 F.2d 
706. affirmed. C.C.A., 42 F.2d 377— 
Wilson V. Kansas City Power & 
Light Co., D.C.Mo., 300 F. 186— 
Equitable Trust Co. of New York 
V. Port Wentworth Terminal Cor¬ 
poration, D.C.Ga., 281 F. 88.3—Luh- 
rig Collieries Co. v. Intenslate Coal 
& Dock Co., D.C.N.Y., 281 F. 265. 

26 C.J. p 738 note 31. 

2. U.S.—Alexander v. Hillman, C.C. 
A.W.Va., 76 F.2d 451, reversed on 
other grounds 66 S.Ct. 204, 296 U S. 
222, 80 L.Ed. 192. 

Luhrig Collieries Co. v. Inter¬ 
state Coal & Dock Co., D.C.N.Y., 281 
F. 265. 

3. U.S. — City and County of Denver 
v. Denver Tramway Corporation, 
C.C.A.Colo., 23 F.2d 287, certiorari 
denied 49 S.Ct. 20, 278 U.S. 616, 73 
L.Ed. 539. 

McMillan v. Anderson, D.C.Iowa, 
282 P. 676, reversed on other 
grounds, C.C.A., Carey v. McMillan, 
289 F. 380. 

25 C.J. p 738 note 33, 
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(1), in connection with the discussion of ancillary 
jurisaiction in aid of another court generally. 

Proceedings by receiver. Accordingly, irrespec¬ 
tive of the presence of the factors which would or¬ 
dinarily determine federal jurisdiction, a federal 
court has jurisdiction of an ancillary suit brought 
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by its receiver,^ such as a suit to collect or recover 
assets,^ to defend property rights,^-5 to protect prop¬ 
erty in his hands as receiver,® to recover on a con¬ 
tract entered into by him as receiver,^ to protect 
the business carried on by him as receiver from in¬ 
jury by unfair competition,® or to restrain certain 


4 . U.S.-—Gibson v. Vinton, C.C.A. 
Ark., 21 P.2d 168—Carey v. McMil¬ 
lan, C.C.A.Iowa, 289 P. 380—Hume 
V. City of New York. N.Y., 255 P. 
488, 166 C.C.A. 664, certiorari de¬ 
nied City of New York v. Hume, 
39 S.Ct. 260, 249 U.S. 603, 63 L. 
Ed. 797. 

Hallam v. Tilllnghast, C.C.Wash., 
76 P. 849. 

Corpus Juris cited ia Pitcairn v. 
Rumsey, D.C.Mich., 32 P.Supp. 146, 
,148. 

Wilson V. Kansas City Power & 
•Light Co., DC.Mo., 300 P. 185— 
25 C.J. p 738 note 29. 

Suit to recover damages for fraud 

Federal district court has ancil¬ 
lary Jurisdiction of proceeding by its 
receiver to recover damages occa¬ 
sioned receivership estate through al¬ 
leged fraud of noteholders’ commit¬ 
tee. 

U.S.—Hart v. Wiltsee, C.C.A.Mass., 19 
F.2d 903, certiorari denied Wiltsee 
V. Hart, 48 S.Ct. 119, 275 U.S. 569. 
72 L.Ed. 426. 

Suit to oujola contract violatlona 

Where capital stock of Ohio sub¬ 
sidiary bus company, organized by 
corporation’s receiver with approval 
of District Court for Northern Dis¬ 
trict of Ohio, was owned by receiver 
officially, and receivership assets in¬ 
cluding subsidiary’s capital stock 
were sold to railroad which was plac¬ 
ed in receivership in District Court 
for Southern District to which cor¬ 
porate receivership was transferred, 
such court had jurisdiction of rail¬ 
road receivers’ ancillary action to 
enjoin former bus operators from vi¬ 
olating contracts with subsidiary en¬ 
tered into before the sale. 

U.S.—Roof V. Conway, C.C.A.Ohlo, 
133 P.2d 819. 

6. U.S.—White v. Ewing, Tenn., 15 
S.Ct. 1018, 159 U.S. 36, 40 L.Ed. 67. 

Oils, Inc,, v. Blankenship, C.C.A. 
Okl., 145 F.2d 354, certiorari denied 
65 S.Ct. 562, 323 U.S. 803, 89 L.Ed. 
641—Roof V. Conway, C.C.A.Ohlo, 
133 P.2d 819—Goldman v. Staten 
Island Nat. Bank & Trust Co., C. 
C.A.N.Y., 98 P.2d 496—Union 

Guardian Trust Co. v. Detroit 
Trust Co., C.C.A.Mlch., 72 P.2d 120 
—Rockwood V, Foshay, C.C.A. 
Minn., 66 F.2d 625, certiorari denied 
54 S.Ct. 440, 291 U.S. 666, 78 L.Ed. 
1067 and 64 S.Ct. 441, 291 U.S. 666, 
78 L.Ed. 1057—Gibson v. Vinton, C. 
.C.A.Ark., 21 F.2d 168—Bond v. 
Brown, C.C.A.Tex., 3 F.2d 797. 


Wilson V. Kansas City Power & 
Light Co., D.C.MO., 300 P. 185—Mc¬ 
Millan V. Anderson, D.C.Iowa, 283 
P. 675, reversed on other ground.s, 
C.C.A,, Carey v. McMillan, 289 P. 
380—Luhrig Collieries Co. v. In¬ 
terstate Coal & Dock Co., D.C.N.Y., 
281 F. 265. 

Tex.—Samuel v. Houston Oil Co. of 
Texas. Civ.App., 193 S.W. 246, er¬ 
ror refused. 

“It Is immaterial that the ancillary 
proceeding fto collect assets] is of 
a legal nature and the receiver has 
an adequate remedy at law. The ju¬ 
risdiction in equity of the main bill 
supports that of the ancillary bill.” 
U.S.—Green-Boots Const. Co. v. Hays, 
C.C.A.Okl., 66 F.2d 829, 830. 

Stock fraudulently issued 

District court in which stockhold¬ 
ers’ action against Insolvent corpo¬ 
ration is brought has jurisdiction of 
ancillary suit by receiver appointed 
in main suit to recover value of stock 
fraudulently issued to directors. 
U.S.—Barfield v. Zenith Tire & Rub¬ 
ber Co., D.C Ohio, 9 P.2d 204. 

Claims against uouresidents 

(1) A federal court which appoints 
a receiver in equity of the property 
of an insolvent debtor doe.s not nec- 
es.sarily acquire Jurisdiction of a 
claim against a nonre.sident of the 
di.strict not present in the district. 
U.S.—Thompson v. Terminal Shares, 

C.C.A.Mo., 104 P.2d 1, certiorari 
denied 60 S.Ct. 100, 308 U.S. 659, 84 
L.Ed. 470. 

(2) However, in a receivership 
suit, wherein receivers filed ancillary 
bill asserting counterclaims against 
nonresidents, who filed claims 
against receivers, on ground that 
nonresidents as officers and directors 
of corporate owners exerted full pow¬ 
er over all corporate property and 
transactions and thus misappropri¬ 
ated corporate assets, court had ju¬ 
risdiction to pass on all defenses 
against nonresidents’ claims, and to 
grant affirmative relief in respect of 
counterclaims. 

U.S.—Alexander v. Hillman, W.Va., 
66 S.Ct. 204, 296 U.S. 222, 80 L.Ed. 
192. 

(3) In an equity receivership to 
wind up business of a corporation 
and distribute Its assets amongst 
creditors and stockholders, where 
nonresident officers of corporation 
who are not parties to original suit 
come in as creditors and claim part 
of assets, federal court has jurisdlc- 
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tion to entertain counterclaim 
against them for assets of corpora¬ 
tion alleged to hn\o boon fraudulent¬ 
ly converted by them to their own 
use and court has JurI.sdlction not 
only of subject matter but also of 
persons and may grant affirmative re¬ 
lief against claimants although no 
process has been i.ssued against Ihtm. 
U.S.—Columbia Foundry Co. v. Loch- 
ner, C.A.Md., 179 P.2d 630. 

6.5 U.S.—Hoof V. Conway, C.C.A. 

Ohio, 133 P.2d 819. 

S. U.S.—^AVhite v. Ewing, Tenn., 15 
S.Ct. 1018, 159 U.S. 36, 40 L.Ed. 
67. 

Rockwood V. Foshay, C.C.A. 
Minn., 66 P.2d 625. certiorari denied 
64 S.Ct. 440, 201 U.S. 666. 78 li.Ed. 
1057 and 64 S.Ct. 4 41, 291 U.S. 666. 
78 L.Ed. 1057—Handy v. Johnson, 
D.C.Tex., 51 F.2d 806—City and 
County of Denver v. Denver Tram¬ 
way Corporation, C.C.A.Colo., 23 
P.2d 287, certiorari denied 49 S Ct. 
20, 278 U.S. 616, 73 L.Ed. 639—Gib- 
son V. Vinton, C.C.A.Ark., 21 F.2d 
168—Bond V. Brown, C.C.A.Tex., 2 
F.2d 797. 

Wilson V. Kansas City Power & 
Light Co., D.C.Mo., 300 P. 186—Mc¬ 
Millan V. Anderson, D.C.Iowa, 282 
F. 675, reversed on other grounds, 
C.C.A., Carey v. McMillan, 289 F. 
380. 

26 C.J. p 1046 note 64. 

Particular suits 

(1) Where court had jurisdiction 
of cause of action against railroad 
in which ancillary receivers were ap¬ 
pointed and authorized to file their 
complaint in the cause against per¬ 
sons damaging property in receivers’ 
possession, the proceeding against 
such wrongdoers was ancillary to 
main suit and no jurisdictional alle¬ 
gations were necessary. 

U.S.—Pitcairn v. Kumsey, D.C.Mich., 
32 F.Supp. 146. 

(2) Federal district court had Ju¬ 
risdiction to hoar petition of receiv¬ 
er, appointed by it for street rail¬ 
way company, to authorize abandon¬ 
ment of certain branch lines, and to 
determine questions of conff sea tion 
presented, where city and state in¬ 
tervened. 

U.S.—Crawford v. Duluth St. Ry, Co., 
C.C.A.Wi8., 60 F.2d 212. 

7. U.S.—^Wilson v. Kansas City 

Power & Light Co., D.C.Mo., 300 P. 
185. 

8. U.S.—Brookfield v. Hecker, C.C. 
N.Y., 118 P. 942. 
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improper acts of state officials.• 

Trustee acting under agreement with receiver. 
Where a trustee appointed in the receivership pro¬ 
ceeding holds property under a trust agreement with 
the receiver, the trustee stands in the shoes of the 
receiver, and any suit by the trustee relating to the 
receivership property is ancillary to the principal 
suit and cognizable in the federal district court in 
which the receivership is pending.^-5 


Proceedings or claims against receiver or receiver^ 
ship property. The federal court also has jurisdic¬ 
tion of an ancillary suit brought against its receiv¬ 
er,such as a suit to collect the assets^^ or defend 
the property rights^^ of the receivership, or to en¬ 
force contracts entered into by him.l^ Under its 
ancillary jurisdiction the court may entertain ju¬ 
risdiction of a suit to foreclose a mortgage or lien 
on property in possession of its receiver and it 
may determine all claims against the property^^ and 


9. Bate refirulatious 

A federal court, which in a suit, 
wherein it has Jurisdiction, appoints 
a receiver of the property of a gas 
company has Jurisdiction, on peti¬ 
tion of the receiver, to enjoin, as 
conllscatory, rates for gras prescribed 
by stato commissions 
U.S.—T^ublic Utilities Commission 
for State of Kansas v. Landon, 
Kan., 39 S.Ct. 2C8, 249 U.S. 236, 63 i 
Li.Kd 577, vacated on other grounds 
39 S.Ct. 389, 249 U.S. 590, 63 L.Kd. 
791. 

Violations of contracts 

Federal court which appointed re¬ 
ceiver for toll bridge company had 
juri.sdH’(ion of receiver’s suit to pre¬ 
vent stato highway department from 
violating contracts with receiver by 
opening free bridge before making 
contract payment. 

U.S.—Handy v. Johnson, D.C.Tex., 61 
F.2d 806. 

9.5 U.S.—Rheinberger v. Security 
Life Ins. Co. of America, C.C.A.Ill., 
146 F.2d 680. I 

Injunction suit by trustee 

Federal district court, in which 
e<juity receivership was pending, had 
Jurisdiction of suit by trustee, op¬ 
erating under agreement with re¬ 
ceiver, for an injunction against 
withholding possession of and ob¬ 
structing land allegedly belonging to 
the receivership estate. 
Xj,S,__Kheinberger v. Security Life 
Ins. Co. of America, supra. 

10. U.S.—St. Bernard v. Shane. 
Ohio, 220 F. 852, 136 C.C.A. 399— 
Horvath v. Pitney, D.C.N.J., 61 F. 
Supp. 886. 

17 C.J. P 1260 note 39 [a]. 

11. U.S.—^White v. Ewing, Tenn., 16 
S.Ct. 1018, 159 U.S. 36, 40 L.Ed. 
67. 

Rockwood V. Foshay, C.C.A. 
Minn., 66 F.2d 625, certiorari denied 
64 S.Ct. 440, 291 U.S. 666, 78 L.Ed. 
1057 and 64 S.Ct. 441, 291 U.S. 666, 
78 L.Ed. 1057. 

McMillan v. Anderson, D.C.Iowa, 
282 F. 676, reversed on other 
grounds, C.C.A., Carey v. McMillan, 
289 F. 380. 

25 C.J. p 738 note 29. 

19. U.S.—^Whlte V. Ewing, Tenn., 15 
S.Ct. 1018, 169 U.S. 86, 40 L.Bd. 
67. 


Rockwood V. Foshay, C.^^. 
Minn., 66 F.2d 625, certiorari denied 
64 S.Ct. 440, 291 U.S. 666. 78 L.Ed. 
1057 and 64 S.Ct. 441, 291 U.S. 666. 
78 L.Ed. 1067. 

McMillan v. Anderson, D.C.Iowa, 
282 P. 675, reversed on other 
grounds, C.C.A., Carey v. McMillan, 
289 F. 380. 

13. U.S.—St. Louis-San Francisco R. 
Co. V. Byrnes, C.C.A.Mo., 24 F.2d 
66 . 

14. U.S.—John Murtland, Inc., v. 
Empire Trust Co., C.C.A.N.J., 39 F. 
2d 341—T^nion Trust Co. of Pitts¬ 
burgh, Pa., V. Jones, C.C.A.W.Va., 
16 F.2d 236. 

Guaranty Trust Co. of New York j 
V. Williamsport Wire Rope Co., D. 
C.Pn., 19 F.Supp. 482. 

Equitable Trust Co. of New York 
V. Port Wentworth Terminal Cor¬ 
poration, D.C.Ga., 281 F. 883. 

26 C.J. p 697 note 16 [aj. 

Property located in part in another 
dlatrict 

In corporate receivership proceed¬ 
ings wherein sale of corporate prop¬ 
erty as an entirety was ordered when 
trustees of mortgage covering part 
of property petitioned for foreclo¬ 
sure, ancillary proceedings were not 
required to be Instituted In another 
district where a plant belonging to 
corporation was located, where re¬ 
ceivers acquired title in their own 
name to the plant pur.suant to the 
order of court and under statute. 
U.S.—Guaranty Trust Co. of New 
York V. Williamsport AVire Rope 
Co., D.C.Pa., 20 F.Supp. 634, af¬ 
firmed. C.C.A., Comstedt v. Gilmore. 
96 F.2d 766. 

16. U.S.—Alexander v. Hillman, W. 
Va.. 56 S.Ct. 204, 296 U.S. 222. 80 
L.Ed. 192. 

Taylor v. Producers Pipe & Sup¬ 
ply Co.. C.C.A.Okl.. 114 F.2d 785. 

Guaranty Trust Co. of New York 
V. Williamsport AVire Rope Co., D. 
C.Pa., 20 F.Supp. 634, affirmed. C. 

C. A., Comstedt v. Gilmore, 96 P. 
2d 766—Guaranty Trust Co. of New 
York V. Williamsport Wire Rope 
Co., D.C.Pa., 19 F.Supp. 482—^T. H. 
Mastin & Co, v. Kirby Lumber Co., 

D. C.Tex., 16 F.Supp. 429—^T. H. 
Mastin & Co. v. Kirby Lumber Co., 
D.C.Tex., 14 F.SUPP, 868. 
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‘Tt long has been settled that 
claims to property or funds of which 
a court has taken possession and 
control through a receiver or like 
officer may be dealt with as ancillary 
to the suit wherein the possession 
Is taken and the control exercised-^ 
and this although independent suits 
to enforce the claims could not be en¬ 
tertained in that court." 

U.S.—State of Oklahoma v. State of 
Texas, 42 S.Ct. 406. 409. 258 U.S. 
674. 66 L.Ed. 771, modification de¬ 
nied 43 S.Ct. 261, 260 tT.S. 711, 67 
L.Ed. 476. 

"W’hen a federal court, by receiv¬ 
ers, assumes control of property in 
a case of which it has jurisdiction, 
it cannot be controverted that there¬ 
after, during such control, no other 
court may deal directly with the 
property and that, as a necessary 
consequence, the duty and power of 
making all dealings with the proper¬ 
ty in behalf of all pensons whose 
rights may be affected is in such fed¬ 
eral court, regardless of the presence 
or absence of the conditions of fed¬ 
eral Jurisdiction in each particular 
controversy that arises." 

U.S.—Equitable Trust Co. of New 
York V. Port Wentworth Terminal 
Corporation, D.C.Ga., 281 P. 883, 
881. 

Claims isxyolving title, possession, or 
control of property 

The court has ancillary Jurisdiction 
to hear and determine all questions 
with respect to the title, possession, 
or control of the property of which 
it has taken possession through its 
receiver. 

U.S.—Murphy v. John Hofman Co., 
N.Y., 29 S.Ct. 164, 211 U.S. 662. 63 
L.Ed. 327—Wabash R. Co. v. Adel- 
bert College. Ohio. 28 S.Ct. 182, 208 
U.S. 38, 62 L.Ed. 379, rehearing de¬ 
nied 28 S.Ct. 425. 208 U.S. 609, 62 L. 
Ed. 642—Morgan’s Louisiana & T. 
R. & S. S. Co. V. Texas Central Rail¬ 
way, Tex.. 11 S.Ct. 61. 137 U.S. 171, 
34 L.Ed. 625. 

Barnett v. Maye.s, C.C.A.Okl., 43 
F.2d 521—St. Louis-San Francisco 
R. Co. V. Byrnes, C.C.A.Mo., 24 P. 
2(1 66—Vicksburg, S. & P. By. Co. v. 
Schaflf, aC.A.Tex., 6 F.2d 610. 

McMillan v. Anderson, D.C.Iowa, 
282 F. 676, reversed on other 
grounda C.C.A.. Carey v. McMillan. 
289 F. 380. 
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the forum where they should be litigated.^® 

Ancillary jurisdiction lacking. The ancillary 
jurisdiction of a federal court in receivership pro¬ 
ceedings does not extend to suits or proceedings 
which are not properly ancillary to the proceeding 
in which the receiver was appointed and no con¬ 
troversy can be regarded as dependent or ancillary 
unless it has direct relation to property or assets ac- 
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tually or constructively drawn into the court^s pos¬ 
session or control by the principal suit.^* 

Ancillary jurisdiction declined. The federal cotirt 
may decline to exercise its ancillary jurisdiction in 
connection with a receivership where the question 
involved is one which can only be, or can best be, 
settled by state court decisions.^®*® 


!«. U.S.—Guaranty Trust Co. of 1 
New York v. Williamsport Wire 
Rope Co., D.C.Pa., 20 F.Supp. 634, 
affirmed, C.C.A., Comstedt v. Gil¬ 
more, 96 P.2d 766—Guaranty Trust 
Co. of New York v. Williamsport 1 
Wire Rope Co., D.C.Pa., 19 F.Supp. 
482. 

Sffeet oa oonrta of other dietrlots 

Where federal district court of 
Utah invoked its equity Jurisdiction 
and appointed a receiver for all of 
the assets of an insurance company, 
such receiver properly invoked Juris¬ 
diction of a, federal district court in 
New Mexico to establish his para¬ 
mount right to assets of the compa¬ 
ny located in New Mexico, and the 
district court of New Mexico had no 
discretion to dismiss the complaint 
for lack of Jurisdiction or for want 
of equity, such discretion lying ex¬ 
clusively with the Utah court. 
U.S.-Continental Bank & Trust Co. 
V. Apodaca, C.A.N.M., 239 F.2d 295. 

17 . U.S.—Central Union Trust Co. of 
New York v. Anderson County, 
Tex., 46 S.Ct. 427, 268 U.S. 93, 69 
L..Pd. 862. 

U. S. V. Fairbank Realty Corp,, 
D.C.N.Y., 50 F.Supp. 373, affirmed, 
C.C.A., Rottenberg v. U. S., 142 P. 
2d 151. 

ProoMdlag held aaoUlaxy to salt la 
stats court 

Where drainage district had prose¬ 
cuted its suit to foreclose tax lien to 
decree, sale, and commissioner’s deed 
in county chancery court, further ac¬ 
tion on behalf of district to render 
decree and deed effective on grantee 
of defendant in the action and those 
claiming under such grantee, and to 
exclude them from land was ancil¬ 
lary to tax foreclosure suit in chan¬ 
cery court, rather than to receiver¬ 
ship suit in federal court, and, in ab¬ 
sence of showing to contrary, would 
better be brought in state than in 
federal court. 

U.S.—Johnson v. Drainage Diet. No. 
7 of Poinsett County, Ark., C.C.A. 
Ark., 126 F.2d 23. 

OlalmB axlsiiig sahsequeat to snr. 
render of poesessloa 

Ancillary Jurisdiction of court, 
having charge of receivership, to deal 
with claims in respect of property 
impounded, is not of such scope as to 
enable court to draw to itself the 
determination of any claim which 
lid not come into existence until aft¬ 


er it had surrendered custody and 
control by sale of the property. 
U.§*T-Jnternational-Great Northern 
R. Co. v. Binford, C.C.A.Tex.. 10 P. 
2d 496, certiorari denied 47 S.Ct. 
91, 273 U.S. 694, 71 L..Ed. 844, fol¬ 
lowed in 47 S.Ct. 91, followed In In¬ 
ternational-Great Northern R. Co. 
V. Edgeley, C.C.A.Tex., 10 P.2d 501, 
certiorari denied 47 S.Ct. 91, 273 
U.S. 694, 71 L.Ed. 844 and Interna¬ 
tional-Great Northern R. Co. v. 
Texas Co.. 47 S.Ct. 91, 273 U.S. 702, 
771, 71 L.Ed. 884. 

Particular suite or prooeedinge held 
not anoiUary 

(1) The federal court, in receiver¬ 
ship proceedings against stockbro¬ 
kers, did not have Jurisdiction to en¬ 
tertain intervention petition filed by 
customer who had given brokers 
check for purchase of stock, deposit¬ 
ed by brokers in bank without pur¬ 
chase of stock and applied by bank 
on iirokers’ prior indebtedness to 
bank, to require bank to pay receiv¬ 
ers amount of check for payment by 
receivers to intervener, since such 
petition was not dependent or ancil¬ 
lary, but for intervener’s sole inter- 
e.st. 

U.S.—Fulton Nat. Bank of Atlanta v. 
Hoosier, Ga., 45 S.Ct. 261, 267 U.S. 
276, 69 L.Ed, 609. 

(2) Alleged breach of fiduciary du¬ 
ty by trustees of employees’ co-oper¬ 
ative wage fund in connection with 
investment of trust assets in pre¬ 
ferred stock of investment corpora¬ 
tion was not incident to administra¬ 
tion of affairs of investment corpora¬ 
tion in receivership proceeding in 
federal court so as to confer on fed¬ 
eral court “ancillary jurisdiction,” 
regardless of citizenship, over suit 
by holder of certificate of participa¬ 
tion in wage fund seeking removal 
of trustees and appointment of re¬ 
ceivers for fund. 

U.S.—Raftery v. Senter, D.C.Pa., 41 
F.Supp. 807. 

(3) Where the court discharged re¬ 
ceiver appointed for corporations and 
turned back the corporate property 
and management to the corporations 
and their officers, and retained Juris¬ 
diction to require the proper per¬ 
formance of duties by the boards, an 
action subsequently brought by the 
corporations, and not by the receiver, 
seeking to recover assets allegedly In 
possession of defendants was an in¬ 
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dependent proceeding, not an “ancil¬ 
lary suit” which could depend for Its 
Jurisdiction on the original receiver¬ 
ship suit. 

U.S.—Oils, Inc., V. Blankenship, C.C. 
A.Okl., 145 F.2d 354. certiorari de¬ 
nied 65 S.Ct. 662. 323 U.S. 803, 89 
L.Ed. 641. 

(4) District court conducting a 
proceeding In matter of receivership 
of the Interborough Rapid Transit 
Company and Manhattan Railway 
Company did not have jurisdiction to 
entertain application seeking refor¬ 
mation and amendment of unification 
plan adopted in the receivership on 
ground of mistake, and if petitioners 
could show mistake, their recourse 
was in an action where equitable re¬ 
lief could be given. 

U.S.—^American Brake Shoe & Found¬ 
ry Co. V. Interborough Rapid 
Transit Co., D.C.N.Y., 63 F.Supp. 
849, affirmed, C.C.A., Manhattan Ry. 
Co. V. City of New York, 152 F.2d 
655. certiorari denied 66 S.Ct. 704, 
327 U.S. 786, 90 L.Ed. 1012. 

(5) Other suits or proceedings 
U.S.—Findlay v. Florida East Coast 

Ry. Co., D.C.Fla., 3 F.Supp. 393, af¬ 
firmed, C.C.A., 68 P.2d 540, certio¬ 
rari denied 54 S.Ct. 629, 292 U.S. 
623, 78 L.Ed. 1478. 

18. U.S.—Pulton Nat. Bank of At¬ 

lanta V. Hoosier, Ga., 45 S.Ct. 261, 
267 U.S. 276, 69 L.Ed. 609. 

Barnett v. Mayes, C.C.A.Okl., 43 
P.2d 621. 

18J} U.S.—Johnson v. Drainage 
Dist. No. 7 of Poinsett County, 
Ark., C.C.A.Ark., 126 F.2d 23. 
ForaoloBure for taxes 
Where title to lands claimed by 
drainage district by purchase at fore¬ 
closure sale for district taxes pre¬ 
sented a question as to whether, un¬ 
der state law, commissioner’s deeds 
to district conveyed good title or 
whether district's foreclosure for 
district taxes and deeds to district 
were ineffective because of sale of 
the lands for delinquent state taxes, 
question could only be settled by 
state court decisions, and where state 
court decisions had not clearly set¬ 
tled questions, federal district court 
ought not to have undertaken to de¬ 
cide controversy over title to the 
lands on theory that matter was an¬ 
cillary to receivership suit In federal 
court but should have left parties to 
their remedies in state court. 



36 C.J.S. 

§14. Issuance of Writs 

By express provision, the federal courts may Issue 
all writs necessary or appropriate In aid of their respec¬ 
tive Jurisdictions and agreeable to the usages and prin¬ 
ciples of law; but such power is only incident to Juris¬ 
diction, and gives the courts no power to issue writs 
sintil its Jurisdiction has otherwise attached. 

By an express provision of the federal statute re¬ 
lating: to judiciary and judicial procedure, 28 II.S.C. 
A. § 1651 (a), the federal courts may issue all 
writs necessary or appropriate in aid of their re¬ 
spective jurisdictions and agreeable to the usages 
and principles of law.t®-®® Under a provision of the 
former Judicial Code, federal courts were empow¬ 
ered by Congress to issue writs of scire facias,^® 
and, similar to § 1651 (a), to issue “all writs not 
specifically provided for by statute, which may be 
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necessary for the exercise of their respective juris¬ 
dictions, and agreeable to the usages and principles 

of law.”20 

Under the general provision, a federal court, un¬ 
less appropriately confined by Congress, may avail 
itself of all auxiliary writs as aids in the perform¬ 
ance of its duties, when the use of such historic 
aids is calculated in its sound judgment to achieve 
the ends of justice intrusted to it;20-5 but in so 
far as the provision is in conflict with subsequent 
statutes enacted by Congress, the more recent enact¬ 
ments prevail. 

The general authorizing statute operates only as 
an incident to jurisdiction,^® !^ and gives the federal 
courts no power to issue such writs until its juris¬ 
diction has otherwise attached.^®!® This provi- 


U.S.— Johnson v. Drainage Dist. No. 
7 of Poinsett County, Ark., supra. 

State oonrt Judgweat owned by in¬ 
terested parties 

Where judgment creditor and re¬ 
ceiver of corporation appointed by 
state court sued officers and direc¬ 
tors in state court on ground of 
waste, mismanagement, and diver¬ 
sion of funds, which action was set¬ 
tled by payment of large sum and as¬ 
signment of judgment, and subse¬ 
quently federal court receiver moved 
for leave to maintain a similar ac¬ 
tion, the officers and directors would 
not be permitted to have federal re¬ 
ceivership extended for collection of 
the state court judgment so assigned 
to them, since by such extension 
movants would receive a share of a 
judgment that might be rendered 
against them for their own miscon¬ 
duct. 

U.S.—^TJ. S. v. Fairbank Realty Corp., 
D.C.N.Y., 50 F.Supp. 373, affirmed, 
C.C.A., Rottenberg v. U. S., 142 F. 
2d 151. 

18.50 U.S.—^U. S. V. Hayman, Cal., 
72 S.Ct. 263, 342 U.S. 205, 96 L.Ed. 
232. 

TTsages and principles of oommoii 
law 

In determining what auxiliary 
writs are “agreeable to usages and 
principles of law” within purview of 
provision court must look first to 
common law. 

U.S.—U. S. V. Hayman, supra. 

Order to secure prisoner’s presence 
in sentencing court to testify or oth¬ 
erwise prosecute his motion to set 
aside sentence would be “necessary 
or appropriate” to exercise of court’s 
jurisdiction under statute, and would 
be within scope of federal courts’ au¬ 
thority. 

U.S.—^U. S. V. Hayman, supra. 

‘To maintain jnrlsdiotion of cause of 
aetlon and parties 
A court has power and authority 


to issue all writs and orders to pre¬ 
serve and maintain jurisdiction of 
the principal cause of action as well 
as the parties thereto. 

U.S.—U. S. V. Western Pa. Sand & 
Gravel Ass’n, D.C.Pa., 114 F.Supp. 
158. 

Provision held inapplicable 

Where prisoner serving sentence 
alleged that he had pleaded guilty 
because of threats made by police 
officers, statute providing that pris¬ 
oner, who is in custody under sen¬ 
tence and who claims that sentence 
was imposed in violation of Constitu¬ 
tion or law of United States, may 
move court which imposed sentence 
to vacate sentence was applicable, 
and statute providing that courts 
may issue all writs necessary was 
Inapplicable. 

U.S.—U. S. V. McGann, D.C.Md., 163 
F.Supp. 417. 

19. U.S.—^Western Surety Co. v. U. 

S., C.C.A.Cal., 51 F.2d 470. 

25 C.J. p 699 note 38. 

Abolition of writ of scire facias in 
district courts under Federal Rules 
of Civil Procedure see infra $ 311. 

Scire facias nukaowa to state prac¬ 
tice 

Federal courts may issue writs of 
scire facias, or writs in the nature 
thereof, even though the proceeding 
is unknown or not recognized in the 
state wherein the writ is employed. 
U.S.—^Western Surety Co. v. U. S., C. 
C.A.Cal., 51 F.2d 470—Bassett v. 
U. S., C.C.A.Nev., 18 F.2d 856, cer¬ 
tiorari denied 48 S.Ct. 85, 275 U.S. 
548, 72 L.Ed. 419. 

Universal Transp. Co. v. National 
Surety Co., D.C.N.T., 252 F. 293, 
affirmed 256 F. 450, 167 C.C.A. 578. 

80. U.S.—^Adams v. U. S. ex rel. Mc¬ 
Cann, N.Y., 63 S.Ct. 236. 317 U.S. 
269, 87 L.Bd. 268, 143 A.L.R. 436— 
Whitney v. Dick, Idaho, 26 S.Ct. 
684, 202 U.S. 132, 139, 60 L.Ed. 963. 
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Turner v. U. S., C.C.A.Ark., 14 
F.2d 360. 

25 C.J. p 699 note 39. 

Writs to protoot proportj in. enito- 
dia logic 

A federal court may issue all writs 
necessary to protect from interfer¬ 
ence all property in its possession. 
U.S.—Riehle v. Margolles, N.Y., 49 
S.Ct. 310, 279 U.S. 218, 73 L.Ed. 
669. 

In re Cuyahoga Finance Co., C.C. 
A.Ohio, 136 F.2d 18. 

Power statutory 

The power of the federal courts to 
issue writs is statutory. 

U.S.—Minnesota & Ontario Paper Co. 
V. Molyneaux, C.C.A.Minn., 70 F. 
2d 545. 

Muir V. Chatfield, N.Y., 255 F. 
24, 166 C.C.A. 352, appeal dismiss¬ 
ed In re Muir. 41 S.Ct. 185, 264 U. 
S. 522, 65 L.Ed. 219. 

Statute not sot aside by provision as 
to injunctions 

The statute granting federal courts 
power to issue all writs not specif¬ 
ically provided for by statute which 
may be necessary for the exercise of 
their respective jurisdictions and 
agreeable to usages and principles 
of law is not set aside by statute 
prohibiting issuance of injunction to 
stay proceedings in state courts ex¬ 
cept under Bankruptcy Law. 

U.S.—Pacific Fire Ins. Co. v. C. C. 
Anderson Co. of Nampa, D.C.Idaho, 
42 F.Supp. 917. 

20.5 U.S.—Adams v. U. S. ex rel. 
McCann, N.Y., 63 S.Ct. 236, 317 U. 
S. 269, 87 L.Ed. 268, 143 A.L.R. 
435. 

80.10 National &abor Matlons Aet 

U.S.—^U. S. V. Spadafora, C.A.I11., 207 
F.2d 291—Thompson Products v. 
N. L. R. B., C.C.A.6. 133 P.2d 687. 

80.15 U.S.—Thompson Products v. 
N. L. R. B., supra. 



§14 FEDERAL COURTS 

sion docs not enlarge or expand the jurisdiction of 
the courts but merely confers ancillary jurisdiction 
where jurisdiction is otherwise granted and already 
lodged in the court, and presupposes existing com¬ 
plete jurisdiction and does not contain a new grant 

of judicial powcr.20-20 

The statute cannot be availed of to correct a 
mere error in the exercise of conceded judicial 

power.20.26 

The power of particular federal courts to issue 
writs is considered in subsequent sections of this 
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title. Thus the issuance of writs by the Supreme 
Court is considered infra § 196; by the courts of 
appeals infra §§ 286(1)-28C>(3); and by the district 
courts infra § 311. 

Particular zsjrits. In accordance with the above 
provisions, it is within the power of the federal 
courts, except as such power may be limited or its 
exercise forbidden by specific statutes, to issue writs 
of error supersedeas,22 although only when nec¬ 

essary to the exercise of appellate jurisdiction 
certiorari and relief, by appro[»natc action or 
motion, in the nature of mandanui'^,25 although, in 


20J20 U.S.—U. S. ex rel. State of 
Wls. V. First Federal Sav. and 
Loan Ass’n. C.A.Wis., 248 P.2d 804. 
certiorari denied 78 S.Ct. 543, 856 

U. S. 967, 2 L.Ed.2d 633. 

Bailc purpose of statute authoriz¬ 
ing: court to issue all writs necessary 
or appropriate in aid of jurisdiction 
and agrreeahle to usagrea and princi¬ 
ples of law was to assure the various 
federal courts power to issue appro¬ 
priate writs and orders of auxiliary 
nature in aid of their respective Ju¬ 
risdictions as conferred by other pro¬ 
visions of law, and it was not the 
purpose of such statute to expand or 
extend territorial jurisdiction of such 
courts. 

U.S.—Edgerly v. Kennelly, C.A.Ill., 
215 F',2d 420, certiorari denied 75 
S.Ct. 359. 348 U.S. 938. 99 L.Ed. 735. 
20.25 U.S.—De Beers Consolidated 
Mines. Ltd. v. U. S.. N.Y., G5 S.Ct. 
1130, 325 U.S. 212, 89 L.Ed. 1566. 

Petsel V. Riley, C.A.Iowa, 192 F. 
2d 954—Hydraulic Press Mfg. Co. 

V. Moore. C.A.Mo., 185 F.2d 800— 
Ward Baking Co. v. Holtzoff, C.C. 
A.N.Y., 164 F.2d 34. 

21. U.S.—U. S. V. Plumer, C.C.Mass., | 

27 F.Cas.No.l 6,066, 3 Cliff, 28. | 

Abolition of writ and substitution of 
remedy by appeal see infra §§ 201, 
283, 288. 

22. U.S.—In re McKenzie, 21 S.Ct. 
468. 180 U.S. 536. 45 L.Ed. 657. 

25 C.J. p 699 note 41. 

23. U.S.—Slaughtcr-Hou.se Cases, 
La., 10 Wall. 273, 19 L.Ed. 915. 

24. U.S.—Turner v. U. S., C.C.A.Ark., 
14 F.2d 360. 

25 C.J. p 699 note 48. 

Certiorari generally see Certiorari § 

1 et seq. 

Vsed hy Supreme Court only 

(1) Under the Federal Constitu¬ 
tion, the use of the writ of certiorari 
has been confined exclusively to the 
United States Supreme Court and di¬ 
rected to Inferior courts of the feder¬ 
al system or to the final appellate 
tribunals of a state solely when a 
question under the paramount au¬ 
thority of that instrument was In¬ 
volved. 


U.S.—Superior Court of State of Cal., 
In and For Los Angeles County v. 
U. S. Dist. Court, Northern Diet, of 
Cal., Southern Division, C.A.Cal., 
266 P.2d 844. 

(2) Review by Supreme Court on 
certiorari see infra §§ 204(l)-204 

(29). 233, 272. 

As auxiliary process 

(1) The federal courts have been 
authorized to issue the writ of cer¬ 
tiorari as auxiliary prooe.s«. 

U.S.—U. S. V. Beatty. W.Va . 3i .S.Ct. 

392, 232 U.S. 463. 68 L.Ed. 686. 

Turner v. U. S., C.C.A.Ark., 14 
P.2d 360. 

25 C.J. p 699 note 45. 

(2) It Is rarely available as an 
original writ. 

U.S.—Turner v. U. S., supra. 

(3) In cases over which a federal 
court possesses neither original nor 

I appellate jurisdiction it cannot grant 
certiorari as ancillary thereto. 

! U.S.—In re Mas.sachusetts, D.C., 25 
S.Ct. 512. 197 U.S. 483, 49 L.Ed. 
84.5. 

excesses of jurisdiction 

Federal courl.s may issue writs of 
certiorari to a.scertain whether an 
inferior court ha.s exceeded its au¬ 
thority. 

U.S.—E.X parte Lango, N.Y., 18 Wall. 

163, 21 L.Ed. 872. 

25 C.J. p €99 note 44. 

As suhatituts for appeal or writ of 
error 

Certiorari may not be used as a 
substitute for an appeal or writ of 
error to correct mere errors commit¬ 
ted in the exercise of a lawful juris¬ 
diction. 

U.S.—U. S. V. Beatty, W.Va., 34 S.Ct. 
392, 232 U.S. 463, 68 L.Ed. 686. | 

Turner v. U. S., C.C.A.Ark., 14 P. i 
2d 360. 

25 C.J. p 699 note 47. 

Gass within szolnslvs jurisdiction of 
highsr court 

"Certiorari . .. , was never 

Issued to bring up from an inferior 
court of the United States for trial 
a case within the exclusive Jurisdic¬ 
tion of a higher court." 
U.S.-*-Amerlcan Constr. Co. v. Jack- 
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sonvlllo, T. & K W. R. Co.. Fla., 
13 S.Ct. 758, 7C2, MS U.S. 372, 37 
L.Ed. 486. 

25. U.S.—McBride v. W. U. Tol. (^o.. 
C.A.Cal., 171 F.2d 1—Pelrow.ski v. 
Nutt, C.C.A.Hawaii, 161 F.2d 9;{8. 
certiorari denied 68 S.Ct. 659. 33.3 

U. S. 842, 92 L.Ed. 1126. rehearing 
denied 68 S.Ct. 009, 333 U.S. 882. 02 
L.Ed. 1157—Conn.-tt v. City of Jor- 
scyville, C.C A.Hi.. 125 F.2d 121 — 
Minnesota & Ontano Paper Cn. v. 
Molyneaux, C.C.A.Minn., 70 F 2d 
545. 

ir. S. V. Knapp, D C.Pa., 168 F. 
Supp. 386—Hertz v. Ilec(»r(l Ful>. 
Co. of Erie, DC.Pa., 105 F.Supp. 2(i0 
—Hovenden v. City of Bnslow, 1>. 
C.Okl., 34 F.Supp 674. 

25 C.J. p 699 note 50 
Jurisdiction to is.sue mandamus g<'n- 
erally see Mandamus § 240. 

Effect of Federal Buies 

(1) While Rule 81 (b) of the Fed¬ 
eral Rules of Civil l^rocedure, 28 IT. 
S.C.A., abolished niundaniu.s, it pro¬ 
vided that the relief heretofore avail¬ 
able by mandamu.s may be obtairied 
by appropriate action or by appropri¬ 
ate motion under the practice pre¬ 
scribed in the Rules. 

U.S.—Stale of Tenn., by Wol fen bark¬ 
er, ex rel. Atchley v. Tayior, C A. 
Tenn., 169 F.2d 626—Kay Ferer, 
Inc., V. Hulen, C.C.A.Mo., 160 F.2d 
146—Delaware & Hudson R. Corp. 

V. Williams. C.C.A.IIl., 129 P.2d 11, 
vacated on other grounds 63 S.Ct. 
256, 317 U.S. 600. 87 L Ed. 490. 

Howell V. Brown, D.C.Neb., 85 
F.Supp. 637. 

D.C.—Clore Restaurant v. Payne, D. 
C., 72 F.Supp. 677. 

(2) Abolition of writ of mandamu.s 
In district courts under Federal 
Rules of Civil Procedure see infra 
9 311. 

Oommoa-law prsrogatlvs writ distiu- 
guishsd 

Writ or order under statute provid¬ 
ing that federal courts may issue all 
writs necessary or appropriate in aid 
of their respective Jurisdictions and 
agreeable to the usages and princi^ 
pies of law, is not the same as the 
ancient prerogative writ of manda-* 
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the absence of contrary statute, not as an original 
proceeding but only in aid of the existing juris¬ 
diction in cases already pending.^s 

It is, likewise, within the power of federal courts 
to issue prohibition,27 but only as an ancillary writ 


in cases over which the court has jurisdiction other¬ 
wise protection;2^ motions in the nature of the 
ancient writ of coram nobis injunction 

subpoena duces tecum attachment for witness¬ 
es ;32 garnishment venire facias audita 

querela and execution.*® 


mils, familiar to the Engrlish com¬ 
mon law, is.suablo only by the King's 
Bon' h in its exercise, in the name of 
iiing, of the general supervisory 
pow.r over all inferior jurisdictions 
and oflicers. 

U.S —In re Jo.sephson, C.A.Mass., 218 
F.2d 174. 

26. IT.S.—C. D. Mathews Estate v. 
Olivo Branch Drainage, C.A.III., 
isr» F.2d 53—Denver-Greeley Val¬ 
iev Irr. Dist. v. McNeil, C.C.A. 
Colo., 106 F.2d 288—Divide Creek 
Irr. Dist. v. Hollingsworth, C.C.A. 
Colo., 72 F.2d 859, 96 A.D.R. 937. 

Lufkin V. U. S., D.C.N.H., 168 F. 
Supp. 451—Rosen v. Alleghany 
C.»rp., D.C.N.Y., 133 F.Supp. 868— 
IJigrow V. Patterson, D.C.Pa., 69 
F Supp. 687—Bullard v. Selective 
Service Local Board of Major 
("ounty, Fairview, Okl., D.C.Okl., 
6(1 F.Supp. 192—Johii.son v. Thom- 
a.s, D.C.Tex., 16 F.Supp. 1013—John 
C. Winston Co. v. Vaughan, D.C. 
Old., 11 F.Supp. 964, affirmed, C. 
C A., Vaughn V. John C. Winston 
Co., 83 F.2d 370. 

Greenough v. Independence Lead 
Mines Co., D.C.Idaho, 46 F.2d 669 
—George W. Armbruster, Jr., Inc., 
V. City of Wildwood, D.C.N.J., 41 
F.2d 823—Southern Ry. Co. v. 
Query, D.C.S C., 21 F.2d 333—Reed 
V. Com’r.s of Delaware County, D. 
C.Pa., 21 F.2d 144, affirmed, C.C.A., 
21 F.2d 1018, affirmed 48 S.Ct. 631, 
277 U.S. 376, 72 L.Kd. 924—Herk- 
ness V. Irion, D.C.Lu., 11 F.2d 386, 
reversed on other ground.*? 49 S.Ct. 
40, 278 U.S. 92, 73 L Ed. 198—U. S. 
ex rel. Stayton v. Paschall, D.C. 
Ark.. 9 F.2d 109, error di.smis.sed. 
C.C.A., U. S. ex rel. Slayton v. 
Paschall, 17 F 2d 1021—U. S. v. 
Louisville & N. U. Co.. D.C.Ky., 21 2 
F. 486, affirmed 35 S.Ct. 363, 236 U. 
S. 318, 59 L.Ed. 598. 

•25 C.J. P 700 note 61—38 C.J. p 827 
notes 94--96. 

•CoxnpellitLg levy or collection of tax 

(1) A federal court cannot by man¬ 
damus or similar writ compel the 
-collection of a tax to pay public 
bonds until a judgment on them is 
obtained in the federal court. 

U.S.—Davenport v. Dodge County. 
Neb., 105 U.S. 237, 26 L.Ed. 1018. 

Huddleston v. Dwyer, C.C.A.Okl., 
145 F.2d 311. 

25 C.J. p G99 note .50 [e]. 

(2) Federal court’s jurisdiction, of 
mandamus action to compel levy of 
taxes to pay paving bond assess¬ 
ments, included jurisdiction to deter- 
jmine whether the assessment bore 


interest and penalties after maturi¬ 
ty, and, if .so, to include them in fix¬ 
ing the amount of the liability. 

U.S.—Huddleston v. Dwyer, supra. 

(3) However, in federal courts, it 
is not the office of the writ of man¬ 
damus to bring about the levying of 
a special tax when taxation of that 
kind finds no authority in the laws of 
the state. 

U.S.—Huddleston v. Dwyer, supra. 

(4) Federal court, having Jurisdic¬ 
tion of action against county on 
county warrants had jurisdiction to 
compel assessing offlcer.s of defend¬ 
ant county to levy tax for purpose 
of securing satisfaction of its judg¬ 
ment, and for that purpose had ju¬ 
risdiction to determine what form of 
assessment would accord with the 
laws and constitution of the state 
wherein county was, and to prescribe 
the manner in which assessments 
should be levied. 

U.S.—Stale of Arkansas ex rel. Utley, 
for Use and Benefit of Craighead 
County, Ark. v. St. Louis-San 
Francisco Ry. Co., Ark., 46 S.Ct. 
66, 269 U.S. 172, 70 L.Ed. 219. 
XnJimotioA serving purpose of uaa- 
damus 

Where a federal court is without 
power to grant a writ of mandamus 
as an original Independent remedy. 
It is without pow'er to do indirectly 
what it cannot do directly, and hence 
it is without jurisdiction to grant 
an injunction which would in effect 
operate as a writ of mandamus 
U.S.—B’ineran v. Bailey, C.C.A.La., 2 
F.2d 363. 

Peretz V. Humphrey, D.C.Pa., 86 
P..Supp. 706. 

Contrary statute must be clear 

Jurisdiction of federal courts to 
entertain original actions for man¬ 
damus may be conferred only by 
statute clearly granting it. 

U.S.—Cudahy Packing Co. v. U. S.. 

C.C.A.Ill., 15 F.2d 133. 
j 27. U.S.—Minnesota & Ontario Pa¬ 
per Co. V. Molyneaux, C.C.A.Minn., 

; 70 F.2d 545. 

25 C.J. p 700 note 53. 

28. U.S.—In re Massachusetts, D.C., 
25 S.Ct. 612, 197 U.S. 482, 49 L.Ed. 
845. 

Hooper v. Hartman, D.C.Cal., 163 
t F.Supp, 437. 

25 C.J. p 700 note 54, 

29. To protect litigant 

A writ of protection may be is¬ 
sued to protect a litigant in the fed¬ 
eral court against process of the 
state. 


U.S.—Chanler v. Sherman, N.T., 162 
P. 19, 88 C.C.A. 673, 22 L.R.A.,N.S.. 
992. 

25 C.J. p 701 note 64. 

29.6 U.S.—^U. S. V. Morgan, N.Y., 
74 S.Ct. 247, 346 U.S. 602, 98 L.Ed. 
248. 

30. U.S.—National Labor Relations 
Board v. Express Pub. Co., 61 S. 
Ct. 693, 312 U.S. 426, 85 L.Ed. 930. 

Brewer v. Hoxie School Dist. No. 
46 of Lawrence County, Ark., C.A. 
Ark., 238 F.2d 91. 

Commonwealth Oil Refining Co. 
V. Lummus Co., D.C.Puerto Rico, 
174 F.Supp. 485—National Radio 
School V. Marlin, D.C.Ohio, 83 P. 
Supp. 169—John C. Winston Co. v. 
Vaughan, D.C.Okl., 11 F.Supp. 954, 
affirmed, C.C.A., Vaughn v. John C. 
Winston Co., 83 F.2d 370. 

Ancillary jurisdiction of federal 
courts of injunction proceedings 
see supra 3§ 13(1), 13(7). 

Equity jurisdiction of federal courts 
see supra § 4. 

Jurisdiction to issue injunctions gen¬ 
erally see Injunctions § 168. 
Injunction against: 

Collection of taxes see Taxation 8 
728. 

Discrimination in state tax assess¬ 
ments see Taxation § 582, 
Enforcement of orders of inter¬ 
state commerce commission see 
Commerce § 148 d (3). 
Proceedings in .state courts see 
Courts § 543, 

Issuance of injunction in labor dis¬ 
putes see Injunctions §§ 138-149. 

Preliminary lujanction against im¬ 
proper tax sale 

U.S.—U. S. V. Dally, D.C.N.Y., 165 F. 
Supp. 194. 

31. U.S.—^American Lithographic Co. 
V. Werckmeister, N.Y., 31 S.Ct. 670, 
221 U.S. 603, 65 L.Ed. 873. 

In rc Shephard, C.C.N.Y., 3 F. 12. 

18 Blatchf. 226. 

70 C.J. p 48 note 20 [a]. 

32. U.S—Ex parte Pleasants, D.C.. 

19 F.Cas.No.l 1,225, 4 Cranch C.C. 
314. 

33. U.S.—U. S. v. Swan, Mich., 65 F. 
647, 13 C.C.A. 77. 

Conformity to state laws relating to 
attachment and garnishment see 
Federal Civil Procedure 99 233-241. 

34. U.S.—U. S. V. Antz. C.C.La,, 16 
F. 119, 4 Woods 174. 

35. U.S.—Avery v. U. S., Tenn., 12 
Wall. 304, 20 L.Ed. 405, 

36. U.S.—Custer v. McCutcheon, 
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§§ 14-15 FEDERAL COURTS 

The power of federal courts to issue writs of 
habeas corpus is considered in Habeas Corpus §§ 
62-69. 

Quo warranto jurisdiction may not be exercised 
by the federal courts, in a proceeding to attack the 
legal existence of a state municipality.^^ 

§ 15. Enforcement of Rights Claimed under 
State Law 

a. In general 

b. Rights claimed under laws of other 

states 

a. In General 

Provided that the Constitution or laws of the United 


36 C. J. S. 

States or fundamental principles of equity are not vio¬ 
lated, and with the exception of penal actions and ac¬ 
tions which are essentially remedial or are based on 
state practice and procedure, rights created, and to some 
extent remedies provided, by the statutes of a state, to 
be pursued in Its courts, may be enforced and adminis¬ 
tered in the federal courts where grounds exist for in¬ 
voking the federal Jurisdiction. 

While, as appears supra § 7, a state law cannot 
confer jurisdiction on the federal courts or enlarge, 
limit, or otherwise affect jurisdiction conferred on 
them by the Constitution and laws of the United 
States, the federal courts may enforce and admin¬ 
ister rights created,and to some extent remedies 
provided,by the statutes of a state, to be i)ursued 
in its courts, although where the right created by 


Idaho, 51 R.ct. 530, 283 U.S. 514. 
75 L.Ed. 1239. 

25 C.J. p 701 note 63—23 C.J. p 362 
note 67 [a]. 

37. U.S.—Morin v. City of Stuart. C 
C.A.Fla., Ill F.2d 773, 129 A.L.R. 
250. 

38. U.S.—James-Dickinson Farm 
Mortgr. Co. V. Harry, HI., 47 S.Ct. 
308. 273 U.S. 119, 71 L.Ed. 669 

Flowcr.s V. .®tna Cas. & Sur. Co.. 
C.C.A.Tenn.. 163 F 2d 411—City of 
Franklin v. Coleman Bros. Corp., C 
C.A.N.H., 152 F.2d 527. certiorari 
denied 66 S.Ct. 1026, 328 U.S 814. 
90 L.Ed. 1618—Schwarz v. Artcraft 
Silk Hosiery Mills, C.C.A.X.Y., 110 
F'.2d 466—Mutual Life Ins. Co. of 
New York v. Cunningham, C.C.A. 
Iowa, 87 F.2d 842—Sarasota Coun¬ 
ty. Fla. V. American Surety Co. of 
New York. C.C.A.Fla., 68 F.2d 54,3— 
California Prune & Apricot Grow¬ 
ers’ Ass’n V, Catz American Co., 

C. C.A.Cal., 60 F.2d 788, 85 A.L.K. 
1117—Cook V. Illinois Bankers’ Life 
As.s’n, C.C.A.Ill . 46 F.2d 782, cer¬ 
tiorari domed 52 S.Ct. 12, 284 U.S. 
627, 76 L.Pld. 534—National Sa.sh 
& Door Co. V. Continental Casualty 
Co., C.C.A.La., 37 V.2d 342—Nether¬ 
lands American Steam Nav. Co. v. 
Gallagher, C.C.A.N.Y., 282 F. 171— 
City of Louisville v. Louisville 
Home Telephone Co., C.C.A.Ky., 279 
F. 949—Texas Pipe Lino Co. v. 
Ware, C.C.A.Ark., 15 F.2d 171. 

Mcllhenny Co. v. Bulliard, D.C. 
La., 33 F.2d 978—McWilliams v. 
Hopkins, D.C.Cal., 11 F.2d 793— 
Klein v. Wilson & Co., D.C.N.J., 7 
F.2d 772, affirmed, C.C.A., 7 F.2d 
777—McLaughlin v. Western Union 
Telegraph Co.. D.C.La., 7 F.2d 177— 
Myers v. Occidental Oil Corpora¬ 
tion, D.C.Del., 288 F. 997. 

Voutrey v. General Baking Co., 

D. C.Pa., 39 P'.Supp. 974—Park v. 
Park, D.C.Ga., 37 P’.Supp. 186— 
Stepp V. Employers’ Liability As- 
sur. Corporation, D.C.Tex., 30 F. 


Supp. 658—MeKes.son & Robl)ln.s v. 
Charsky, D.C.Colo., 15 F.Supp. 209 
25 C.J. p 701 note 68—21 C.J. p 30 
note 60. 

“Speaking generally and with cer¬ 
tain exceptions . . . the federal 

courts, when their Jurisdiction is 
properly invoked, enforce state laws 
precisely as do the state courts un¬ 
der similar circumstances. 

They function as if sitting in the 
place of the local court. This is 
the true theory of the Constitution 
and of the federal laws. . 
[Litigants] are not to lose any rights 
by going into a federal court. If 
they have rights, whether founded 
on st.ate laws or otherwise, those 
rights are to be protected and en¬ 
forced in the court of their choice ’’ 
U.S.—Grover v. Merritt Development 
Co., D.C.Minn., 7 F.2d 917, 910. 
Concurrent jurisdiction of federal 
and state courts in actions an.sing 
under state law see Courts §§ 526- 
528. 

Enforcement by admiralty of liability 
imposed by state death statute see 
Admiralty § 63. 

Enforcement by admiralty of lien 
created by state statute see Ad¬ 
miralty S 47. 

Enforcement of rights under state 
statutes in case removed from 
state court see Removal of Causes 
S 269. 

l^aw or equity 

Under the former practice in the 
federal courts maintaining the sepa¬ 
ration of actions at law and suits in 
equity, substantive rights created by 
a state statute could be enforced in 
the federal courts either at law or 
in equity, as the nature of the new 
rights required. 

U S.—^^tna Life Ins. Co. of Hartford, 
Conn., V. Maxwell, C.C.A.W.Va., 89 
F.2d 988—Henrietta Mills v. Ruth¬ 
erford County, C.C.A.N.C., 32 F.2d 
670. affirmed 60 S.Ct. 270, 281 U.S. 
121, 74 L.Ed. 737. 
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Connecting Gas c''o. v, linos, DC. 
Ohio, 11 F.2(l 191—City Ry. Co. v. 
Beard, D.C.Ohio, 2S3 F. 313. 

Alliance Trust <'o v, H.'ill, D.C. 
Idaho, 11 F.Supp. 668. 

25 C.J. p 702 notes 69, 70, p 703 note 
72—21 C.J. p 30 note 60. 

Statutory limitations respected 

(1) Where the right to recover i.s 
derived from a state statute, all lim¬ 
itations imposed by the statute must 
be given effect. 

TT.S—Bates v. Atlantic Nat. Bank of 
Jacksonville, C.C.A Fla., 101 F.2d 
278. 

Dobrin v. Mallory S.S. Co., D.C. 
N.Y., 298 F. 349. 

(2) Accordingly, where Texas ju- 
rl.sprudence required, as a condition 
precedent to jurisdiction by any court 
of an action for damages against 
employer under workmen’s compen¬ 
sation law', that plfiintiff submit 
claim to board or commission charg¬ 
ed with duty of hearing such claims 
of employees in the first instance, 
federal court w'as without jurisdic¬ 
tion of action seeking compensation 
under workmen’s compensation law 
of Texas, where such condition had 
not been complied with. 

U.S.—Elliott V. De Soto Crude Oil 
Purchasing Corporation, D.C.La., 
20 F.Supp. 743. 

Pederal courts are not deprived of 
power to enforce a right merely be¬ 
cause it is rooted in a state statute 
which prescribes a different method 
of enforcement in the state courts. 
U.S.—Divide Creek Irr. Dist. v. Hol¬ 
lingsworth, C.C.A.Colo., 72 F.2d 869, 
96 A.L.R. 937. 

39. U.S.—Gullfoil V. Hayes, C.C.A. 
Vn., 86 F.2d 644, certiorari denied 
57 S.Ct. 511, 300 U.S. 669, 81 L.Ed. 
876. 

City Ry. Co. v. Beard, D.C.Ohio, 
283 F. 313. 

25 C.J. p 701 note 68—21 C.J. p 30 
note 60. 
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a state is essentially remedial rather than substan¬ 
tive, the federal courts may not enforce it.39*S 

It is, of course, a condition on the enforcement 


FEDERAL COURTS § 15 

and administration by the federal courts of such 
rights that the necessary elements of federal juris¬ 
diction exist in the case;^® other conditions are 


“Tins court will administer the 
remedies given hy lo<‘al statutes, 
where' it can be done without viola¬ 
tion of the principles it is accus¬ 
tomed to regard in the exercise of its 
jurisdiction.” 

U.S.— Grand Hapids & I. R. Co. v. 
Sp:irrow, C.C.Mich., 36 F. 210, 211, 
1 L.R.A. 480. 

Enforcing probate remedies see su¬ 
pra § 12. 

Bemedy consistent with ordinary 
proceedingr in federal court 

“Tiie state Legislature . 
hav'ing created a right, and at the 
sann* time pre.scnbed the remedy to 
enforce it. if the remedy prescribed 
IS substantially consistent with the 
ordinary modes of proceeding on the 
chancery side of the federal courts, 
no reason exists why it should not 
be pursued in the same form as it Is 
in thy state courts.” 

U.S--Clark v. Smith, Ky.. 13 Pet. 195, 
20:J. 10 L.Ed. 123. 

<Jrovcr V. Merritt Development 
Co, D.C.Minn.. 7 P.2d 917. 919. 

Sams rexnediss as in stats court 

(1) It has frequently been a.sserted 
that a party by going into a federal 
court does not lose any right or ap¬ 
propriate remedy of which he might 
have availed himself in the state 
courts of the same locality. 

U.S —Dawson v. Kentucky Distil¬ 
leries & Warehouse Co., Ky„ 41 S. 
Ct. 272, 255 U S. 288, 66 L.Kd. 638— 
Cowley V. Northern Pacific Ry. Co., 
Wash., 16 S.Ct. 127, 169 U.S. 569, 
40 L.Ed. 263—Davis v. Gray, Tex., 
16 Wall. 203. 21 L.Ed. 447. 

McCormick v. Puritan Coal Min¬ 
ing Co., C.C.A.Pa., 28 F.2d 331, cer¬ 
tiorari denied Puritan Coal Min¬ 
ing Co. V. McCormick. 49 S.Ct. 176, 
ms U.S. 651. 73 L.Ed. 662—North 
Side Canal Co. v. State Board of 
Equalization of Wyoming, C.C.A. 
Wyo., 17 P.2d 65, certiorari denied 
State Board of Equalization of 
State of Wyoming v. North Side 
Canal Co.. 47 S.Ct. 586, 274 U.S. 
740, 741. 71 L.Ed. 1320, and State 
Board of Equalization of State of 
Wyoming v. Twin Palls Canal Co., 
47 S.Ct. 686, 274 U.S. 740, 741, 71 
L.Ed. 1320—Texas Pipe Line Co. v. 
Ware, C.C.A. Ark., 16 P.2d 171— 
National Surety Co. v. State Bank, 
Neb., 120 F. 693, 56 C.C.A. 667, 61 
L.R.A. 394. 

Alliance Trust Co. v. Hall, D.C. 
Idaho, 11 F.Supp. 668. 

Essman v. Hood, D.C.Tex., 46 P. 
2d 881—^Western Union Telegraph 
Co. V. Tax Commission of Ohio. 
D.C.Ohlo, 21 F.2d 356. 

21 C.J. p 30 note 60. , 


(2) However, this assertion must 
be taken with the qualification that a 
remedial right to proceed In a fed¬ 
eral equity court cannot he enlarged 
or narrowed by a state statute. 

U.S.—Pusey & Jones Co. v. Hanssen, 
Del., 43 S.Ct. 464, 261 U.S. 491, 67 
LKd. 763. 

Where no oommon-law remedy exists 

Where there has been a legal 
wrong without, at common law, a 
corresponding legal remedy, state 
legislation may supply one and the 
federal courts generally will enforce 
it. 

U.S.—Henrietta Mills v. Rutherford 
County, C.C.A.N.C., 32 F.2d 670, af¬ 
firmed 50 S.Ct. 270, 281 U.S. 121. 
74 L.BM. 737. 

Statutory conditions not satisfied 

Under state statute providing that 
corporate olllciars application for re¬ 
imbursement for litigation expenses 
in .suit, action or proceeding to which 
official was made party because offi¬ 
cial of corporation, may be made in 
action brought in state in which ex¬ 
penses were incurred, or to state su¬ 
preme court in separate proceeding. 
United States District Court did not 
have jurisdiction over application of 
director for reimbursement for ex¬ 
penses incurred in defense of crimi¬ 
nal anti-trust suit brought against 
him and corporation since applica¬ 
tion was not made in action in which 
expenses were incurred. 

U.S.—Petition of Schwarz. D.C.N.Y., 
94 F.Supp. 129. 

39.5 U.S.—Smith v. Aeolian Co., D. 

C. Conn., 53 F.Supp. 636. 

Statutes purely remedial 

It has been broadly stated that 
the federal courts are without juris¬ 
diction or power to enforce a pure¬ 
ly remedial or procedural state law. 
U.S.—California Prune & Apricot 
Growers’ Ass’n v. Catz American 
Co.. C.C.A.Cal., 60 F.2d 788, 85 A. 
L.R. 1117. 

Voutrey v. General Baking Co., 

D. C.Pa., 39 F.Supp. 974. 

Bemedy eulargiag or dlmlaithing 
court*! powers 

(1) A federal court will not en¬ 
force a state statute of purely reme¬ 
dial nature when its enforcement in¬ 
volves an enlargement or diminution 
of the court’s established equity 
powers. 

U.S.—California Prune & Apricot 
Growers’ Ass’n v, Oatz American 
Co., C.C.A.Cal., 60 P.2d 788, 85 A. 
L.R. 1117. 

(2) Within this rule state arbitra¬ 
tion statutes have been held not en¬ 
forceable in a federal court. 

U.S.—California Prune & Apricot 
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Growers’ Ass’n v. Catz American 
Co., supra. 

Karno-Smith Co. v. School Dist. 
of City of Scranton, Lackawanna 
County, D.C.Pa., 44 F.Supp. 860— 
Voutrey v. General Baking Co., D. 
C.Pa., 39 F.Supp. 974—Hunkin- 
Conkey Const. Co. v. Pennsylvania 
Turnpike Commission, D.C.Pa., 34 
F.Supp. 26. 

(3) The same has been held with 
respect to a state statute authoriz¬ 
ing the appointment of a receiver 
of an insolvent corporation on the 
application of an unsecured simple 
contract debtor or a stockholder. 

U.S.—Pusey & Jones Co. v. Hanssen, 
Deb. 43 S.Ct. 464. 261 U.S. 491, 67 
L.Ed. 763. 

Abm. S. See & Depew v. Fisheries 
Products Co., C.C.A.N.Y., 9 F.2d 
235. 

Appallats jurisdiction ovsr stats 
tzibuBals 

When state creates in its trial 
courts jurisdiction to review on ap¬ 
peal decisions of other state tribu¬ 
nals, federal courts derive no such 
appellate jurisdiction from the stat¬ 
ute notwithstanding requisites of di¬ 
versity jurisdiction are otherwise 
present. 

U.S.—Smith V. Aeolian Co., D.C.Conn., 
53 F.Supp. 636. 

Creditor’s suit 

Federal district court has no juris¬ 
diction of a creditor’s suit under 
Massachusetts .statute. 

U.S.—Daley v. Ort, D.C.Mass., 98 F. 
Supp. 151. 

40. U.S.—Henrietta Mills v. Ruther¬ 
ford County, N.C., 50 S.Ct. 270, 281 
U.S. 121, 74 L.Ed. 737. 

Guilfoil V. Hayes, C.C.A.Va., 86 
P.2d 544, certiorari denied 57 S.Ct. 
611, 300 U.S. 669, 81 L.Ed. 876— 
Sarasota County, Fla. v. American 
Surety Co. of New York, C.C.A. 
Fla., 68 F.2d 543—Texas Pipe Line 
Co. V. Ware, C.C.A.Ark.. 16 F.2d 
171. 

Anthony v. Burrow, C.C.Kan., 129 
P. 783. 

Smith V. Aeolian Co., D.C.Conn., 
63 F.Supp. 636—City and County of 
Dallas Levee Imp. Dist. ex rel. 
Slmond v. Allen, D.C.Tex., 17 F. 
Supp. 777, affirmed, C.C.A., City and 
County of Dallas Levee Imp. Dist. 
ex rel. Slmond v. Industrial Proper¬ 
ties Corporation, 89 F.2d 731, and 
City and County of Dallas Levee 
Imp. Dist. ex rel. Slmond v. Allen, 
89 P.2d 735. 

Southern Ry. Co. v. Query, D.C. 
S.C., 21 F.2d 333—McWilliams v. 
Hopkins, D.C.Cab, 11 F.2d 793— 
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that the Constitutional or laws*2 of the United 
States or fundamental principles of equity^3 are not 
violated thereby. 

Applying the above rules, the federal courts have 
enforced and administered various rights created 
or conferred by state laws,43.5 such as laws con¬ 


ferring a right of action for wrongful death,43.io 
providing for the collection of taxcs,^3.i6 creating 
a right to have the levy or collection of illegal taxes 
enjoined**or to recover illegal state taxes paid 
under protest, ^3.25 creating new equitable rights of 
a substantive character,^3.30 creating statutory 


Connecting: Gas Co. v. Imes, D.C. 
Ohio, 11 F.2d 191. 

14a C.J. p 1141 note 30. 
jTiultdiotlon aependent on: 

Citizenship or character of parties 
see infra §§ 44-73. 

Existence of federal question see 
infra §§ 27-43. 

41. U.S.—Henrietta Mills v. Ruth¬ 
erford County, N.C.. 50 S.Ct. 270, 
281 U.S. 121, 74 LEd. 737. 

Rose V. Saunders. C.C.A.CaL, 69 
F.2d 339. 

City and County of Dallas Levee 
Imp. Dist. ex rel. Slmond v. Al¬ 
len, D.C.Tcx., 17 F.Supp. 777, af¬ 
firmed, C.C.A., City and County of 
Dallas Levee Imp. Dist. ex rel. 
Slmond v. Industrial Properties 
Corporation. 89 F.2d 731, and City 
and County of Dallas Levee Imp. 
Dist. ex rel. Simond v. Allen, 89 F. 
2d 735. 

Trial ‘by Jury 

Federal courts will not enforce 
state laws if to do so would violate 
U.S.Const.Amendm. 7, guaranteeing 
right of trial by jury. 

U.S.—Wood V. Phillips, C.C.A.N.C., 
50 P.2d 714—Grover v. Merritt De¬ 
velopment Co., D.C.Minn., 7 F.2d 
917. 

21 C.J. p 31 note 62. 

42. U.S.—-Henrietta Mills v. Ruther¬ 
ford County. N.C., 50 S.Ct. 270, 281 
U.S. 121, 74 L.Ed. 737. 

Rose V. Saunders, C.C.A.Cal., 69 
F.2d 339. 

City and County of Dallas Levee 
Imp. Dist. ex rel. Simond v. Allen, 
D.C.Tex., 17 F.Supp. 777, affirmed, 
C.C.A., City and County of Dallas 
Levee Imp. Dist. ex rel. Slmond v. 
Industrial Properties Corporation, 
89 F.2d 731, and City and County of 
Dallas Levee Imp. Dist. ex rel. Si¬ 
mond V. Allen, 89 F.2d 735. 

Tedaral statuta applicable 

In personam actions against alleg¬ 
ed foreign corporation for death of 
libellants’ decedents in ship collision 
on high seas were properly brought 
under the Death on the High Seas 
Act, 46 U.S.C.A. I 761 et seq., and 
Massachusetts survival statute was 
inapplicable. 

U.S.—^Decker v. Moor e-McCormack 
Lines, D.C.Ma88., 91 F.Supp. 560. 

Frovisioa contrary to Federal Fro- 
cedural Bale 

Provision of Georgia contract 
whereby shipper agreed to pay 
freight charge deficit without set-off 
or counterclaim could not be enforced 


in federal court In view of Rule 13 
(a) of the Federal Rules of Civil 
Procedure. 28 U.S.C A., relating to 
compulsory counterclaims. 

U.S.—Atlantic Coast Line R. Co. v. 
U. S. Fidelity & Guaranty Co., D. 
C.Ga., 62 F.Supp. 177. 

Adequate remedy at law 
Under tho former practice In the 
federal courts di.stinguishing actions 
at law and suits in equity, such 
courts, when sitting In equity, would 
not enforce state laws when to do .so 
would violate the federal statute 
prohibiting suits in equity whfire a 
plain, adequate, and complete reme¬ 
dy might be had at law. 

U.S.—Grover v. Merritt Development 
Co., D.C.Minn., 7 F.2d 917. 

21 C.J. p 31 note 61. 

43. U.S.—Burford v. Sun Oil Co.. 

Tex., 63 S.Ct. 1098, 319 U.S. 315. 
87 L.Ed. 1424, rehearing denied 63 
S Ct. 1442, two cases, 320 U.S. 214, 
87 L.Ed, 1851. 

“Where the application of a state 
statute to the fact.s of a case will 
violate the fundamental principle.s of 
equity, a federal court of equity 
should not enforce the letter of such 
a statute.” 

U.S.—Brill V. W. B. Foshay Co., C.C. 

I A.Minn., 65 F.2d 420, 424, certiorari 
I denied 54 S.Ct. 61, 290 U.S. 643, 78 
L.Ed. 558. 

43.5 Particular rights 

A federal court has power to en¬ 
force and administer state laws: 

(1) Conferring a right to have tho 
period of redemption from foreclo¬ 
sure sales extended. 

U.S.—Alliance Tru.st Co. v. Hall, D.C. 
Idaho, 11 F.Supp. 668. 

(2) Conferring rights of set-off. 
U.S.—^Wisdom v. Guess Dry cl caning 

Co., D.C.Miss., 6 F.Supp. 762. 

(3) Prohibiting combinations in 
restraint of trade. 

U.S.—Straight Side Basket Corpora¬ 
tion V. Webster Basket Co., D.C.N. 
y., 4 F.Supp. 644. 

(4) Relating to rights of attach¬ 
ing creditors. 

U.S.—Chase Nat. Bank of City of 
New York v. Gannon, C.C.A.N.J., 6G 
F.2d 937. 

(6) As to right of Judgment credi¬ 
tor to recover under terms of insur¬ 
ance policy for benefit of third per¬ 
sons. 

U.S.—Storm V. Lumbermens Mut. 
Cas. Co., D.C.Cal., 6 F.R.D. 355. 

(6) Conferring right to annul a 
will or set aside probate. 
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U.S,—Pakourl v. C'lflals, CC.A.Ln., 
147 F.2d 667, reh< iring denied ItO 
F.2d 321, ct^rtioran denied 66 S.C’t. 
54, 326 U.S. 742. I. Ed. 443. 

(7) Declaring wh:t shall be con¬ 
sidered a cloud on title to property. 
U.S.—lIiimMe Oil ^ Reflnin;: Co v. 

Sun Oil Co., C.A.Tex.. 191 V.2a 705. 

(8) Conferring on divorced wife 
right in accrued pa\nient.s of alimo¬ 
ny due under divon o decree of slate 
court. 

U.S.—Sutton V. Lcih, D.CMll., 91 F. 
Supp. 937, affirmed. C.A., 188 F 2d 
766, reversed on other grounds 72 
S.Ct. 398, 3*12 S 402. 96 L.IM. 
448. rehearing dinted 72 S.Ct. 674, 
343 U.S. 921, 96 LEd. 1334. and re¬ 
versed on other ground.^, C.A., 199 
P.2d 163, 33 A.LU.2d 1451. 

43.10 U.S.—Chicago & N. W. R Cn. 

V. Whitton, Wls. SO U.S 270. 13 
Wall. 270. 20 LEd 571. 

Arm.strong v. Berk, D.C.Pa., 96 F. 
Rupp. 182—Suders v. Campbell, i>. 
C.l’a., 73 F.Supp. 112. 
j 17 C.J. p 1260 note.s 39, 41. 

43.15 Power to compel collection 
Power conferred on the state court 
I to compel the colleetiori of drainage 
j taxes by mandatory injunction 
I against officers of the district may 
be exercised by the federal district 
court. 

U.S.—Kersh Lake Drainage Dist. v. 
State Bank & Trust Co. of Well- 
ston, Mo., C.C.A.Ark., 138 F.2d 4 86. 
certiorari denied 64 S.Ct. 432, 320 

U. S. 802, 88 L.Ed. 481. 

43.20 U.S.—North Side Canal Co. v. 

State Board of Equalization of 
Wyoming. C.C.A.Wyo., 17 F.2d 65, 
certiorari denied State Board of 
Equalization of .State of Wyoming 

V. North Side Canal Co., 47 S.Ct. 
686, 274 U.S. 740, 741, 71 L.Ed. 
1320, and State Board of Equallz.-i- 
tion of State of Wyoming v. Twin 
Falls Canal Co., 47 S.Ct. 586, 274 
U.S. 740, 741, 71 L.Ed. 1320. 

Connecting Gas Co. v. Imes, D C. 
Ohio. 11 F.2d 191. 

43.25 U.S.—Oramling v. Maxwell, D. 
C.N.C., 52 F.2d 256—Southern Ry. 
Co. V. Query, D.C.S.C.. 21 F.2d 333. 

43.30 U.S.—Henrietta Mills v. Ruth¬ 
erford County. N.C., 50 S.Ct. 270, 
281 U.S. 121, 74 L.Ed. 737—Pusey & 
Jones Co. v. Hanssen, Del., 43 S.Ct. 
454. 261 U.S. 491, 67 L.Ed. 763. 

Rose V. Sautidera, C.C.A.Cal., 69 
F.2d 339—Tower Hill-ConnellsviJle 
Coke Co. of West Virginia v. Pied¬ 
mont Coal Co., C.C.A.W.Va., 64 F.2d 
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liens,^3.35 attorney’s liens, ^3.40 ^nd mechanic’s 
liens, ^3.45 relating to the rights and lia¬ 

bilities of stockholdcrs.‘*3.G0 

A penal action based on a state statute generally 
•cannot be maintained in a federal court.^^ 

Riijhts dependent on practice and procedure. Cer¬ 
tainly, since the Federal Rules of Civil Procedure 
have supplied the federal courts with an independent 
and uniform system of efficient procedure, and 
the federal courts arc no longer governed by state 
practice, as discussed in Federal Civil Procedure 
§§ 23-36, rights which may be dependent on state 
rules of practice and procedure will not be honored 
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in the federal courts.^^-5 

b. Bights Claimed under Laws of Other States 

Provided that there exists a ground for Invoking fed- 
erai Jurisdiction, that no federai law or policy is im¬ 
paired, and that the cause of action is not inconsistent 
with the statutes or policy of the forum state, a federal 
court sitting in one state may, as a rule, enforce a 
transitory cause of action arising under the laws of an¬ 
other state. 

Even though the laws of a state have no extra¬ 
territorial force or effect of themselves,as a gen¬ 
eral rule a federal court sitting in one state may en¬ 
force a transitory cause of action which arises un¬ 
der the laws of another state.^® However, it is 


817, 91 A.L.H, 648, certiorari de¬ 
nied 54 S.Ct. 93. 290 U.S. 676, 78 
LlOd. 582—Wood v. Phillips. CC.A. 
N.r., 60 F.2d 714—Pierce Petrole¬ 
um Corporation v. Empire Gas & 
Fmd Co. of Maine, C.C.A.Tcx., 17 F. 
2d 7.58. 

InKoid V. Ingrold, D.C.N.Y., 30 F. 
Supp .317—City and County of Dal- 
Iti.s Eevee Imp. Di.st. ex rel. Si- 
mond V. Allen. D.C’.Tex., 17 F.Supp. 
777, nnirined, (\C.A., ('ity and Coun¬ 
ty of Dallas Leveo Imp. Dist. ex 
rel. Simond v. Industrial Proper¬ 
ties Corporation. 89 F.2d 731, and 
City and County of Dallas Dovee 
Imp. Di.st. ex rel. Simond v. Allen. 
89 F.2d 7.35—Nic Projector Corpo- 
r.stion v. Movie-Jecktor Co., D.C. 
N.Y., 16 F.Supp. 605—Alliance 

Trust Co. V. Hall, D.C.Idaho, 11 
F.Supp. 668. 

Hraun v. American Laundry 
Mach. Co., D.C.N.T.. 56 F.2d 197— 
Hand v. Kan.sas City Southern Ry. 
Co., D.C NY., 5,5 F.2d 712—Chica&o 
Auditorium A.ss'n v. Cramer, D.C. 
111., 8 F.2d 998. reversed on other 
grounds Chicaipo Auditorium Ass’n 
V. Willing, 20 F.2d 8.37, reversed on 
other grounds Willing' v. Chicago 
Auditorium As.'?*n, 48 S.Ct. 607, 277 
U.S. 274, 72 L.Ed. 880. 

2.5 C.J. p 702 note 70—21 C.J. p 30 
note 60. 

Particular egultable rights 

Mas.sachusett.s statute making 
likelihood of injury to business rep¬ 
utation or of dilution of the distinc¬ 
tive quality of a trade-name or a 
trade-mark a ground for injunctive 
relief in cases of trade-mark in¬ 
fringement or unfair competition, 
notwithstanding absence of competi¬ 
tion between the parties or of confu¬ 
sion as to source of goods or serv¬ 
ices, created new substantive rights 
which are cognizable in any court, 
state or federal. 

U.S.—Pood Fair Stores v. Food Fair, 
D.C.Mass., 83 F.Supp. 445, affirmed, 
C.A., 177 F.2d 177. 

43.35 U.S.—Town of Fairfax, ex rel. 
Barringer v. Hubler, D.C.Okl., 23 
F.Supp. 66. I 


43.40 U.S.—Central Railroad & 
Banking Co. v. Pettus, Ala.. 5 S.Ct. 
387, 113 U.S. 116, 28 L.Kd. 015. 

Markaki.s v. The Mparmpa Chris¬ 
tos, C.A.N.Y., 267 F.2d 926—Chan- 
ccy V. Bauer, C.C.A.Pla., 97 F.2d 
29.3, rehearing denied 97 F.2d 994 
—^Webster v. Sweat, C.C.A.Mias., 
65 F.2d 109—In rc Baxter & Co., 
C.C.A.N.y., 164 F. 22. 

Nolan V. Hemingway Bros. Inter¬ 
state Trucking Co., D.C.N.Y., 88 F. 
Supp. Ill—^U. S. V. Certain Lands 
in Town of Highlands, N. Y., D.C. 
N.y., 49 F.Supp. 962—Ingold v. In- 
gold, D.C.N.Y., 30 F.Supp. 347—Nic 
Projector Corporation v. Movie- 
Jocktor Co., D.C.N.Y., 16 F.Supp. 
605. 

In re Pyrocolor Corporation, D.C. 
N.Y., 46 F.2d 554. 

43.45 U.S.—New Jersey Shipbuild¬ 

ing & Dredging Co. v. Long Beach 
on the Ocean. D.C.N.Y.. 12 F.2d 
111 . 

43.50 Particular laws 

(1) Imposing liabilities on stock¬ 
holders, 

U.S.—Grover v. Merritt Development 
Co., D.C.Minn., 7 P.2d 917. 

Farnsworth v. Hagelin, D.C.Cal., 
300 F, 993. 

(2) Limiting the liability of stock¬ 
holders. 

U.S.—Anderson v. Abbott, Ky., 64 S. 
Ct. 531, 321 U.S. 349, 88 L.Ed. 793, 
161 A.L.R. 1146, rehearing denied 
64 S.Ct. 845. 321 U.S. 804, 88 L.Ed. 
1090. 

(3) Authorizing holders of ten per 
cent of share.s of stock in corpora¬ 
tion to wind up and dissolve the cor¬ 
poration. 

U.S.—Smith v. Aeolian Co.. D.C.Conn.. 
63 F.Supp. 636. 

44L U.S.—James-Dickinson Farm 

Mortg. Co. V. Harry, Ill., 47 S.Ct. 
308, 273 U.S. 119, 71 L.Ed. 669. 

Dexter v. Edmands, C.C.Mass., 
89 F. 467. 

25 C.J, p 703 note 75—15 C.J. p 782 
note 95. 

44.5 U.S.—Karno-Smith Co. v. 

School Dist. of City of Scranton, 
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Lackawanna County, D.C.Pa., 44 F. 
Supp. 860. 

45. U.S.—Coty V. Pre.stonettes, Inc., 
C.C.A.N.Y., 285 F. 601. 

Rehbein v. Weaver, C.C.Ill., 133 
F. 607. 

Alexander v. Creel, D.C.Mich., 54 
F.Supp. 652. 

Mcllhenny Co. v. Bulliard, D.C. 
La., 33 F.2d 978. 

46. U.S.—James-Dickinson Farm 
Mortg. Co. V. Harry, Ill., 47 S.Ct. 
308. 273 U.S. 319, 71 L.Ed. 669. 

Indemnity Ins. Co. of North 
America v. Pan Am. Airways, D.C. 
N.Y., 57 F.Supp. 980—Swett v. Giv- 
ncr, D.C.Ill., 5 F.Supp. 739. 

25 C.J. p 701 note 68 [d], 

“A transitory right of action Is 
enforceable in the federal courts hav¬ 
ing juri.sdiction of the subject-mat¬ 
ter and the parties, whether given 
by the common law or a state stat¬ 
ute not penal.** 

U.S.—St. Bernard v. Shane, Ohio, 220 
F. 862, 855, 135 C.C.A. 399. 

Actions under laws of other states 
generally see Courts §§ 70-72. 
Recognition or enforcement of for¬ 
eign law generally see Conflict of 
Laws §§ 3, 4. 

Suits malntaiuahle in state courts 

Where suits to enforce laws of one 
state are entertained in courts of 
another on principle of comity, fed¬ 
eral district courts sitting in that 
state may entertain them, and should, 
if they do not infringe federal law or 
policy. 

U.S.—Milwaukee County v. M. E. 
White Co., Ill., 66 S.Ct. 229, 296 
U.S. 268, 80 L.Ed. 220, conformed 
to, C.C.A., 81 F.2d 753. 

Bights under workmen’s oompensa. 
tion laws 

(1) Rights arising under the work- 
men*s compensation laws of one state 
have been held enforceable In the fed¬ 
eral courts sitting in another state. 
U.S.—Fresquez v. Farnsworth & 
Chambers Co., C.A.N.M., 238 P.2d 
709, 60 A.L.R.2d 1266—United 

Dredging Co. v. Lindberg, C.C.A. 
Tex., 18 F.2d 453, certiorari denied 



§ 15 FEDERAL COURTS 

essential that a ground for invoking the federal 
jurisdiction exists,^' that no federal law^® or federal 
public policy^® is impaired, and that the cause of 
action is not in substance inconsistent with the stat¬ 
utes or public policy of the state in which the right 
of action is sought to be enforced/'^® 

Actions for wrongful death. A cause of action 
for wrongful death arising under the laws of one 
state may be enforced in a federal court sitting in 
another state where a ground exists for invoking 
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the federal jurisdiction,unless the statute of 
the state in which the cause of action arose is in 
substance inconsistent with the statutes or public 
policy of the state in which the right of action is 
sought to be enforced but mere dissimilarities 
between, or restrictive provisions in, the statutes will 
not affect the jurisdiction of the federal court.^^ 

Under the provision of the Federal Constitution 
requiring full faith and credit to be given in each 
state to the public acts, records, and judicial proceed- 


47 S.Ct. 769, 274 U.S. 769, 71 L.Ed 
1337—Texas Pipe Line Co. v. Ware. 

C. C.A.Ark., 15 F.2d 171, certiorari 
denied 47 S.Ct. 335, 271 U.S. 742, 71 
L.Ed. 869. 

Knobloch v. M. W. Kellogg Co.. 

D. C.Tex., 58 F.Supp. 743, affirmed, 

C. C.A., 154 F.2d 46—Alexander v. 
Creel, D.C.Mich., 64 F.Supp. 652— 
Franzen v. E. 1. Du Pont De Ne¬ 
mours & Co., D.C.N.J., 36 F.Supp. 
376. 

(2) Thus rights arising under the 
New Mexico compensation act have 
been held enforceable in a federal 
court sitting in Texas, notwithstand¬ 
ing the New Mexico act is admin¬ 
istratively quite unlike the Texas 
compensation statute. 

U.S.—Stepp V. Employers' Liability 
Assur. Corporation, D.C.Tex., 30 F. 
Supp. 558. 

Statutory Umitatio&s as to remedy 

Cal.Code Civ.Proc. { 726, providing 
that there can be but one action for 
the recovery of any debt or the en¬ 
forcement of any right secured by a 
mortgage on real property, which 
action must be one for foreclosure 
and sale, is but a limitation on the 
remedy in the courts of California, 
and cannot affect the right of the 
holder of a promissory note secured 
by mortgage to waive the security 
and sue on the note in a federal 
court sitting in another Jurisdiction. 
U.S.—Maxwell v. Hicks, C.C.A.Wash., 
294 F. 255. 

47. U.S.—Texas Pipe Line Co. v. 
Ware, C.C.A.Ark., 15 F.2d 171, cer¬ 
tiorari denied 47 S.Ct. 336, 273 U.S. 
742, 71 L.Ed. 869. 

Knobloch v. M. W. Kellogg Co., 

D. C.Tex., 58 F.Supp. 743, affirmed, 
C.C.A., 164 F.2d 46. 

48. U.S.—Milwaukee County v. M. E. 
White Co., Ill., 56 S.Ct. 229, 296 
U.S. 268, 80 L.Ed. 220, conformed 
to, C.C.A., 81 F.2d 763. 

40. U.S.—Milwaukee County v. M. B. 
White Co., supra. 

Texas Pipe Line Co. v. Ware, C. 
C.A.Ark., 16 F.2d 171, certiorari 
denied 47 S.Ct. 336, 273 U.S. 742, 71 
L.Ed. 869. 

Dexter v. Edmands, C.C.Mass., 89 I 

F. 467. 


Federal policy not fixed by state 
courts 

The state courts of Texas cannot 
fix a policy for the federal court sit¬ 
ting in Texas, with respect to the 
enforcement of rights arising under 
workmen’s compensation statutes of 
other states. 

U.S.—Stepp V. Employers' Liability 
Assur. Corporation, D.C.Tex., 30 F. 
Supp. 558. 

50. U.S.—Swett V. Givner, D.C.Ill., 6 
F.Supp. 739. 

17 C.J. p 1261 note 43. 
l^ocal public policy honored 

Federal courts sitting in Now York 
honor public policy of that state in 
cases where federal Jurisdiction is 
founded on diversity of citizenship. 
U.S.—Indemnity Ins. Co. of North 
America v. Pan Am. Airways, D.C. 
N.Y., 67 F.Supp. 980. 

This limitatiou applies only to: 

(1) Substantive matters affecting 
right of action. 

U.S.—St. Bernard v. Shane, Ohio, 220 
F. 852, 135 C.C.A. 399. 

(2) Rights of action for personal 
injuries. 

U.S,—Dexter v. Edmands, C.C.Mass., 
89 F. 467. 

Abatement 

Action by resident of New Jersey 
against New York administratrix of 
New York decedent for personal in¬ 
juries inflicted in automobile colli¬ 
sion in New Jersey by negligent act 
of decedent is not maintainable in 
federal district court in New York, 
notwithstanding New Jersey stat¬ 
ute provided that cause of action for 
personal injuries should not abate 
on death of alleged wrongdoer, where 
New York statute provided that such 
cause of action should abate on his 
death. 

U.S.—Dougherty v. Gutenstein, D.C. 
N.Y., 10 F.Supp. 782. 

51. U.S.—Atchison, T. & S. P. Ry. 
Co. V. Nichols, Cal., 44 S.Ct. 363, 
246 U.S. 348, 68 L.Ed. 720. 

Olewller v. Fullerton Supply Co., 
D.C.Md., 162 F.Supp. 663—Indemni¬ 
ty Ins. Co. of North America v. 
Pan Am. Airways, D.G.N.Y., 67 P. 
Supp. 980—Smith v. Bevins, D.C. 
Md., 67 F.Supp. 760—Swett v, Giv¬ 
ner, D.C.Ill., 6 F.Supp. 739, 

17 C.J. p 1261 note 42. 
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Action under foreign death statute 
generally see Death § 61. 
Enforcement by admiralty of liabil¬ 
ity imposed by state death statute 
see Admiralty § 63. 
irnder employers* liability acts 
Federal court in New Jersey had 
jurisdiction of an action under the 
Louisiana Employers’ Liability A<t 
against a Delaware corporation for 
the death of plaintiff's husband in 
Louisiana while In the corporation’s 
employment. 

U.S.—Franzen v. E. I. Du Pont De 
Nemours & Co., C.C.A.N.J., 146 F. 
2d 837. 

52. U.S.—Indemnity Ins. Co. of 
North America v. Pan Am. Air¬ 
ways, D.C.N.Y., 57 F.Supp. 980. 

St. Bernard v. Shane, Ohio, 220 
F. 852, 135 C.C.A. 399. 

17 C.J. p 1261 note 43. 

53. U.S.—Olewiler v. Fullerton Sup¬ 
ply Co., D.C.Md.. 162 F.Supp. 66.3 
—Rose V. Phillips Packing Co., D. 
C.Md., 21 F.Supp. 485. 

17 C.J. p 1261 note 44. 

DissimilarltiM as to moasnre of dam¬ 
ages 

Under a statute of one state au¬ 
thorizing, in an action for wrong¬ 
ful death, such damages “as under 
all the circumstances of the case 
may be just,” the policy of that state 
is not such as to prevent the fed¬ 
eral courts sitting in that state from 
enforcing the statute of another 
state, providing that any railroad 
company, through the negligence of 
whose servant a passenger is in¬ 
jured, resulting in death, shall pay 
to designated beneficiaries a specified 
sum. 

U.S.—Atchison, T. & S. F. Ry. Co. v. 
Nichols, Cal., 44 S.Ct. 353, 246 U.S. 
348, 68 L.Ed. 720. 

BaforesmsAt held aot precluded 
Fact that New York has created a 
single right and a single cause of ac¬ 
tion for death, which must be exer¬ 
cised by, or in behalf of. the entire 
group of beneficiaries designated by 
statute, does not preclude enforce¬ 
ment in New York of multiple inde¬ 
pendent actions created by death 
statutes of foreign states. 

U.S.—Indemnity Ins. Co. of North 
America v. Pan Am. Airways, D.C. 
N.Y., 57 F.Supp. 980. 
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ings of every other state, and requiring the courts 
of a state to give effect to the statutes of another 
state, as discussed in States § 9, the federal court 
of one state can enforce the wrongful death statute 
of another state and entertain an action by the ad¬ 
ministrator appointed by such other state, notwith¬ 
standing a provision in the wrongful death statute 
of the state of the forum forbidding or limiting 
actions for wrongful death caused outside the state 
or actions by foreign administrators in their 

courts/»3.6 

Regulation of corporations; stockholders' liability. 
In general, claims concerned with the regulation of 
corporate activity in another state and the regulatory 
power of that state’s public service commission are 
not cognizable in the federal district court of anoth- 
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er state.53.10 Jn the absence of conflicting federal 
incorporation statutes, the state rules of limitation 
of liability of stockholders of a corporation organ¬ 
ized in a particular state are enforceable in the 
federal courts sitting not only in the state of in¬ 
incorporation but in other states.^^.is 

Revenue and penal laws. Generally, a federal 
court sitting in one state will not enforce a right 
of action arising under the penal®^ or revenue®®^ 
laws of another state. 

§ 16. Territorial Limitations and Districts in 
Which Actions Must Be Brought 

a. In general 

b. Districts in which action must be 

brought 


63.5 U.S.—First Nat. Bank of Chi- 

rap:o V. United Air Lines, Ill., 72 
SC't. 421, 342 U.S. 396, 96 L.Ed. 
441. rehearing- denied 72 S.Ct. 676, 
343 U.S. 921, 96 L.Ed. 1334. 

Olewiler v. Fullerton Supply Co., 
D.C.Md., 162 F.Supp. 563—Barnes 
V. Union Ptic. R. Co., D.C.Idaho, 139 
F.Supp. 198—Smith v. Bevins, D.C. 
Md., 57 F.Supp. 760. 

Prior to deoisioa of First Nat. 
Bank of Chicago v. United Air Lines, 
supra, holding the restrictive statute 
unconstitutional, as in violation of 
the Full Faith and Credit Clause of 
the Federal Constitution, some cases 
held that the statute might consti¬ 
tute a bar to the maintenance of an 
action for wrongful death by a for¬ 
eign administrator. 

U.S.—Munch V. United Air Lines. Am. 
Auto. Ins. Co., Intervenor. C.A.Ill., 
184 P.2d 630—Trust Co. of Chicago 
V. Pennsylvania R. Co., C.A.Ill., 183 
F.2d 640. 

53.10 U.S.—Steckler v. Pennroad 
Corp., C.C.A.Pa., 136 F.2d 197, cer¬ 
tiorari denied 64 S.Ct. 64, 320 U.S. 
757, 88 L.Ed. 461. 

53.15 U.S.—Anderson v. Abbott, Ky., 
64 S.Ct. 531, 321 U.S. 349. 88 L.Ed. 
793, 161 A.L.R. 1146, rehearing de¬ 
nied 64 S.Ct. 845. 321 U.S. 804, 88 
L.Ed. 1090. 

54. U.S.—Dexter v. Edmands, C.C. 
Mass., 89 F. 467. 

Salonen v. Farley, D.C.Ky., 82 F. 
Supp. 26. 

Actions under penal laws of other 
states generally see Courts 8 71. 

Dstsrmiaatloa of poaal nature of 
statute 

Determination of question whether 
statute is a penal statute in interna¬ 
tional sense that it cannot be enforc¬ 
ed in court of another sovereignty 
depends on whether it is purpose of 
statute to punish an offense against 
public Justice of the state, or to af¬ 


ford a private remedy to person in¬ 
jured by the wrongful acts, and only 
in the former sense is it a “penal 
law" unenforceable in courts of an¬ 
other state. 

U.S.—Salonen v. Farley. D.C.Ky., 82 
F.Supp. 25. 

Statutes held uot peual 

(1) Statute giving right of action 
for wrongful death. 

U.S.—Atchison, T. & S. F. Ry. Co. v. 
Nichols. Cal., 44 S.Ct. 353, 246 U. 
S. 348, 68 L.Kd. 720. 

(2) Where legislation is for a dual 
purpose it is not “penal" within rule 
that one sovereignty will not en¬ 
force penal laws of another. 

U.S.—Hartlieb v. Carr, D.C.Ky., 94 

F.Supp. 279. 

(3) Kentucky statute permitting 
third person to recover treble amount 
of sums lost to defendant in a gam¬ 
bling transaction where loser or cred¬ 
itor does not sue is both remedial 
and penal and is not unenforceable 
as a “penal statute" within rule that 
one sovereignty will not enforce pe¬ 
nal laws of another. 

U.S.—Hartlieb v. Carr, supra—Salo¬ 
nen V. Farley, D.C.Ky., 82 F.Supp. 
26. 

(4) In general, a statute is not a 
penal statute, so as not to be entitled 
to enforcement by a federal court of 
another state, merely because it 
awards exemplary damages as the 
measure of the liability of the wrong¬ 
doer. 

U.S.—^James-Dickinson Farm Mortg. 
Co. V. Harry, Ill., 47 S.Ct. 308, 273 
U.S. 119, 71 L.Ed. 669. 

Tears of prior aoueuforeement 

Where no public officer attempted 
to enforce statutory penalty or nul¬ 
lify Delaware corporation’s holdings 
of stock of a consolidated railroad 
corporation existing under New York, 
Massachusetts, New Hampshire, and 
Maine laws during years of alleged | 

93 


violation of New York statute limit¬ 
ing holdings of stock of a domestlo 
railroad corporation and providing a 
penalty for violation of statute, 
stockholders could not ask that it be 
given effect by a federal district 
court. 

U.S.—Steckler v. Pennroad Corp., Xk 
C.Pa., 44 F.Supp. 800, affirmed, C.C. 
A., 136 F.2d 197, certiorari denied 
64 S.Ct. 64, 320 U.S. 75T, 88 L.Ed. 
461. 

55. U.S.—Moore v. Mitchell, C.C.A. 
N.Y., 30 F.2d 600, affirmed 60 S. 
Ct. 175, 281 U.S. 18, 74 L.Ed. 673. 
Actions under revenue laws of other 
states generally see Courts 8 72. 

Not Jurisdictional gnsstioa 

“The objection that the courts in 
one state will not entertain a suit 
to recover taxes due to another or 
upon a judgment for such taxes is 
not rightly addressed to any want of 
Judicial power in courts which are 
authorized to entertain civil suits at 
law. It goes not to the Jurisdic¬ 
tion, but to the merits, and raises a 
question which District Courts are 
competent to decide." 

U.S.—Commonwealth of Massachu¬ 
setts V. State of Missouri, Mass., 
60 S.Ct. 39, 44, 308 U.S. 1, 84 L.Ed. 
3—Milwaukee County v. M. E. 
White Co., Ill., 66 S.Ct. 229, 231, 296 
U.S. 268, 80 L.Ed. 220, conformed 
to, C.C.A., 81 P.2d 753. 

Saforolag state jndgmeat for taaes 

Federal district court in Illinois, 
having Jurisdiction of the parties, 
was held required to entertain Juris¬ 
diction of action brought by Wiscon¬ 
sin county to recover on valid Judg¬ 
ment for Income tax due from de¬ 
fendant to state of Wisconsin, which 
Judgment was rendered by court of 
competent Jurisdiction in state of 
Wisconsin against defendant. 

U.S.—Milwaukee County v. M. 
White Co., supra. 
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§ 16 FEDERAL COURTS 


a. In (General 

Apart from specific exceptions created by Congress, 
the territorial Jurisdiction of the lower federal courts is 
confined to, and coextensive with, the territorial limits 
of the districts in which they are placed; but, acting in 
personam on litigants of whom they have acquired per¬ 
sonal Jurisdiction, district courts may control their acts 
outside of such limits. 

Apart from specific exceptions created by Con¬ 
gress, the jurisdiction of the United States district 
courts is territorial ;55.50 ^nd whatever may be the 
extent of the jurisdiction of the lower federal courts 
over the subject matter of a suit with respect to per¬ 


sons and property, it is, in the absence of express 
authority by act of Congress, confined to the terri¬ 
torial limits of the districts which have been con¬ 
stituted by act of Congress and wdthin which the 
courts arc placed.^® In other words, the jurisdic¬ 
tion of the federal district courts is coextensive with 
their boundaries,and the statutes fixing the 
limits of the federal districts arc determinative of 
the territorial jurisdiction of the courts.^^-i® 

Each federal district court is a separate entity and 
none has jurisdiction crossing a state boundary.^^^ i^ 


55.50 U.S.—^Ahrens ▼. Clark, App. 
D.C., 68 S.Ct. 1443, 335 U.S. 188, 92 
li.Ed. 1898—State of Georf^ia v. 
Pennsylvania It. Co., Ga., 65 S.Ct. 
716, 324 U.S. 439, 89 L.Ed. 1051, re¬ 
hearing: denied 65 S.Ct. 1018, 824 U. 
S, 890, 89 L.Ed. 1437. 

Edgerly v. Kennelly, C.A.Ill.. 215 
F.2d 420, certiorari denied 75 S.Ct. 
359, 348 U.S. 938, 99 L.Ed. 735. 

66. U.S.—Ahrens v. Clark, App.D.C., 
68 S.Ct. 1443, 336 U.S. 188, 92 L.Ed. 
1898. 

Arbollno v. Shaughnessy, C.A.N. 
Y., 204 F.2d 684—Alblon-Idaho 

Land Co. v. Naf Irr. Co., C.C.A. 
Utah, 97 F.2d 439—Amey v. Cole- 
brook Guaranty Sav. Pank, C.C.A. 
Vt„ 92 F.2d 62, certiorari denied 
68 S.Ct. 271. 302 U.S. 760, 82 L.Ed. 
580 —u. s. V. Tacoma Oriental S. S. 
Co., CC.A.Wash., 86 F.2d 363— 
In re J. H. Small Shoe Co., C.C.A. 
Conn., 6 F.2d 956. 

Picquet v. Swan, C.C.Mass., 19 
F.Cas.No.11,134, 6 Mason 35. 

In re Greenberg, D.C.N.Y., 60 F. 
Supp. 919. 

The Mazel Tov, D.C.R.I., 61 F.2d 
292, reversed on other grounds, C. 
C.A., 66 F.2d 921, reversed on oth¬ 
er ground.s. Cook v. U. S., 53 S.Ct. 
305, 288 U.S. 102, 77 L.Ed. 641— 
Equitable Trust Co. of New York 
V. Washington-Idaho Water, Light 
& Power Co., D.C.Wash., 300 F. 
601. 

D.C.—American Commercial Co. v. 
U. S. Onicers & Non-Commissioned 
Ofneers Club, European Theater, 
187 F.2d 91, 88 U.S.App.D.C. 137. 
Ill.—Rockhold V. O'Prien, 38 N.E.2d 
819, 312 Ill.App. 601. 

25 C.J. p 703 note 78. 

Jurisdiction: 

Of offenses on the high seas, arms 
of the sea, etc., see Criminal Law 
S 138. 

Of offenses committed on federal 
land see Criminal Law S 139. 

Of crimes as between federal Ju¬ 
dicial districts see Criminal Law 
§ 140. 

State legislation affecting Jurisdic¬ 
tion see supra 9 7. 

Process of federal district court as 
coextensive with territorial limits 
see Federal Civil Procedure 9 207. 


Geography not ooaclnslTe 

U.S.—U. S. ex rel. Belardi v. Day, 

C.C.A.N.J., 5C F.2d 816. 

Zssaaiice of writs 

Where applicant for writ of habeas 
corpus ad prosequendum was confined 
in federal penitentiary outside the 
territorial limits of federal district 
court in which application was 
sought, relief could not he granted 
applicant under the all writs statute 
providing that courts could issue all 
writs necessary or appropriate in aid 
of their respective Jurisdictions and 
agreeable to uses and principles of 
law. since under statute district 
courts were not given power to is¬ 
sue writs beyond their respective 
territorial limits. 

U.S.—In re Van Collins, D.C.Me., 160 

F.Supp. 165. 

Btmnliig of booBdory line 

Ellis Island, outside port of New 
York, is held within territorial Ju¬ 
risdiction of district courts of east¬ 
ern and southern districts of New 
York in accordance with statutory 
provisions, and the running of a 
boundary line through the waters di¬ 
viding the states of New York and 
New Jersey cannot disturb the stat¬ 
utory designation of Jurisdiction. 
U.S.—U. S. ex rel. Belardi v. Day, C. 

C.A.N.J., 60 F.2d 816. 

U. S. v. De Gregorl, D.C.N.Y., 39 

P\Supp. 53. 

Water rights 

(1) The sole province of federal 
district court of Utah in suit involv¬ 
ing rights to waters of Clear Creek, 
which is an Interstate, nonnavigable, 
mountain stream having its source 
in Utah and flowing into Idaho, was 
to divide the waters between users 
in state of Utah and users In state 
of Idaho, and leave division of wa¬ 
ters among users in Idaho to state 
court decree to which they were 
parties, and among users In Utah to 
federal court decree to which those 
users were parties. 

U.S.—Albion-Idaho Land Co. v. Naf 

Irr. Co., C.C.A. Utah, 97 F.2d 439. 

(2) Where all parties claiming wa¬ 
ter rights in a stream, which com¬ 
menced In New Mexico and flowed 
through Arizona, were before federal 
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district court for district of Arizona, 
and consented to a decree therein 
with relation to l>oth Arizona and 
New Mexico water users, the court 
had Jurisdiction not only to declare 
respective rights of water users with¬ 
in Arizona, but also to determine 
rights of water users in New Mexico. 
U.S.—Brooks v. U. S., C.C.A.ArIz., 119 
F.2d 636, certiorari denied 61 S.Ct. 
1116, 313 U.S. 591, 85 L.Ed. 1548. 

Jurisdiction of parties and subject 
matter held shown 

U.S.—^Aetna Cas. & Sur. Co. v. Manu¬ 
facturers Cas. Ins. Co., D.C.La., 140 
F.Supp. 679—U. S. V. Gardner, D.C. 
Ala., 73 F.Supp. 644—Rausch v. 
Wolf, D.C.Ill., 72 F.Supp. 668—Wal¬ 
ling V. Sanders, D.C.Tenn., 48 F. 
Supp. 9, afllrmed, C.C.A., 136 F.2d 
78. 

Smith Welding Equipment Corp. 
V. roarl, D.C.Pa., 21 F.R.D. 196. 

56.5 U.S.—Reconstruction Finance 
Corporation v. Maley, C.C.A.Ill., 
125 F.2d 131. 

Richburg v. Massachusetts Bond¬ 
ing & Ins. Co., D.C.La., 74 F.Supp. 
442—^U. S. V. Columbia River Pack¬ 
ers Ass’n, D.C.Or., 11 F.Supp. 675, 
reversed on other grounds, C.C.A. 
Or. & Wash., State of Washington 
V. U. S., 87 P\2d 421. 

Weber Showcase & Fixture Co. v. 
Waugh, D.C.Wash., 42 F.2d 616. 

25 C.J. p 704 note 79. 

56.10 U.S.—U. S. ex rel. Belardi v. 
Day, C.C.A.N.J., 50 F.2d 816. 

56.15 U.S.—Pelchlin v. American 
Smelting & Reflning Co., D.C.Cal., 
136 F.Supp. 677—U. S. v. 11 Cases, 
More or Less, Ido-Pheno-Chon, D. 
C.Or., 94 F.Supp. 926. 

Oonrti foreign to each other 

Federal district courts are not 
branches of one nation-wide district 
court, but each has been specially 
created pursuant to constitutional 
authorization and each is separate, 
and federal courts of different state 
are foreign courts to each other In 
as full a sense as are stale courts of 
different Jurisdictions. 

U.S.—U. S. V. Blnk, D.C.Or.. 74 F. 
Supp. 603. 
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Each district court is considered a court of the par¬ 
ticular state in which it sits and by which it is 
boundcd.^^*20 While Congress can confer broader 
powers, on district courts, of an extraterritorial 
nature,f»6.25 implications which impinge on the gen¬ 
eral territorial structure of jurisdiction will not 
readily be given weight.56.30 

Notwithstanding the foregoing rules, where a 
district court has jurisdiction over the parties and 
the subject matter, it is required to determine the 
controversy although the location of the subject 
matter of such controversy is outside of the terri¬ 
torial jurisdiction of the court.56.35 Also, a lower 
federal court in the exercise of its equity powers, 
and acting in personam, may control the acts of per¬ 
sons over whom it has acquired jurisdiction, outside 
of its territorial jnrisdiclion,57 as for instance by 
compelling a conveyance of lands in another state 
by a decree in personam against the party who holds 
the title ;5S but the court has no jurisdiction to 
transfer the title to such lands by a sale and convey¬ 
ance made through its master or commissioner.53 
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The rule that the federal district court has no 
jurisdiction of persons who are not residents of the 
district in an action purely in personam is subject ta 
exception where a nonresident is destroying or 
threatening to destroy within the jurisdiction of the 
court a vested property right, which damage will be 
irreparably committed unless restrained by order 
of the court.53.5 a district court may acquire juris¬ 
diction of a proceeding affecting property seized 
within the district, although the property was 
brought in from another state ;53.io but where prop¬ 
erty was not seized or located at the time of suit 
in a certain district, such district is not the proper 
forum for an order directing the return of such 

property.59-15 

Ordinarily a federal district court will not assume 
jurisdiction of an action involving the title to prop¬ 
erty located in another state ;59.20 but such court 
has been held not deprived of jurisdiction of an ac¬ 
tion, properly brought in the district, because it was 
required to pass on adverse claims of title to lands 
beyond the limits of the district.®® In accordance 


Trespass 

United States District Court for 
the District of Orepfon lacks Juris- 
dielion of the sutiject matter In an 
action for trespass to real property 
situate in the State of Washington. 
U.S.~ “Arvidwon v. Reynolds Metals 
Co., D.C.Wash., 107 F.Supp. 61. 
56.20 U.S.—Application of Wasser- 
man, C.A.Cal., 240 F.2d 213. 

56.25 D.C.—Toneo Shirakura v. Roy- 
all, D.C., 89 F.Supp. 711, motion 
denied 89 F.Supp. 713. 

Nation-wide Jarisdlctlon 

Federal distriet courts are nation¬ 
al courts, and their powers are not 
nece.ssarily limited by boundaries of 
state in which they sit. and there is 
no constitutional bar which prevents 
Congress from conferring nation¬ 
wide jurisdiction on them. 

U.S.—^U. S. V. Gallagher, C.A.N.J., 183 
F.2d 342, followed in U. S. v. Payne, 
183 F.2d 415, certiorari denied Gal¬ 
lagher V. TJ. S., 71 S.Ct. 283, 340 

U. S. 913, 95 L.Ed. 659. 

Oeographloal Jurisdiction 

Congress may extend a district 
court’s geographical jurisdiction in 
civil ca.scs. 

XJ.S.—Weinberg v. U. S., C.C.A.N.T., 
12C F.2d 1004. 

56.30 D.C.—Toneo Shirakura v. Roy- 
all, D.C., 89 F.Supp. 711, motion 
denied 89 F.Supp. 713. 

56.35 U.S.-Local 309, United Fur¬ 
niture Workers of America, C.I.O., 

V. Gates, D.C.Ind., 75 F.Supp. 620. 

46 C.J. p 779 notes 44-46. 

57. U.S.—Amey v. Colebrook Guar¬ 
anty Sav. Bank, C.C.A.Vt., 92 F. 
2d 62, certiorari denied 68 S.Ct. 


271, 302 U.S. 760, 82 I^.Ed. 580— 
Coffey V, Managed Properties, C C. 
A.N.Y.. 85 F.2d 88—Roos v. Roos, 

C. C.A.Tex., 2 F.2d 588—City of 
Jamestown v. Pennsylvania Gas 
Co.. CC.A.N.Y., 1 F.2d 871. 

Humble Oil & Refining Co. v. 
Eighth Regional War Labor Board, 

D. C.Tex., 66 F.Supp. 950, reversed 
on other grounds, C.C.A., 146 F.2d 
462, certiorari denied 65 S.Ct. 1677, 
325 U.S. 883, 89 L.Ed. 1998—Lamp 
v. Irvine, D.C.Md., 41 F.Supp. 684 
—Findlay v. Florida East Coast 
Ry. Co.. D.C.Fla., 3 F.Supp. 393, af¬ 
firmed. C.C.A.. 68 F.IM 510, certio¬ 
rari denied 64 S.Ct. 629, 292 U.S. 
623, 78 L.Ed, 1478. 

G otter V. McCulley, D.C.Wash., 
292 F. 382. 

D.C.—Mandley v. Backer, 121 F.2d 
875, 73 App.D.C. 412. 

Personal juri.sdiction and foreign 
subject matter in equity generally 
see Equity § 81. 

Water rights 

Where federal district court for 
district of Arizona had power to de¬ 
cide relative rights of New Mexico 
water users and Arizona water u.sers 
in stream which commenced in New 
Mexico and flowed through Arizona, 
court was capable of enforcing its 
decree again.st such users and their 
successors regardless of whether the 
decree was regarded as one strictly 
or quasi in rem or in personam as 
to them. 

XJ.S.—Brooks V. U. S., C.C.A.Arlz., 119 
P.2d 636, certiorari denied 61 S.Ct. 
1116, 313 U.S. 694, 85 L.Ed. 1548. 

58. U.S.—Guarantee Trust & Safe- 
Deposit Co. V. Delta & Pine-Land 
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Co., Miss., 104 F. B. 43 C.C.A. SOS, 
certiorari denied 21 S.Ct. 919, 180 
U.S. 636, 45 L.Ed. 710. 

59. U.S.—Boyce v. Grundy, Tenn., 9 
Pet. 27.5, 9 L.Ed. 127. 

(luarantee Trust & Safe-Deposit 
Co. v Delta & Pine-Land Co., Miss., 
104 F. 6, 43 C.C.A. 896. certiorari 
denied 21 S.Ct. 919, 180 U.S. 686, 
45 L.Ed. 710. 

59.5 U.S.—R. J. Reynolds Emp. 
Ass’n V. N. L. R. B , D.C.N.C., 61 F. 
Supp. 280. 

59.10 U.S.—U. S. V. 11 Case.s, More 
or Less, Ido-Phono-Chon, D.C.Or., 
94 F.Supp. 925. 

59.15 U.S.—^U. S. V. Nironberg, D.C. 
N.Y., 19 F.R.D. 421. 

59.20 U.S.—Woolgar v. La Coste, D. 
C.La., 69 F.Supp. 671. 

GO. U.S.—Title Guaranty & Surety 
Co. v. State of Missouri ex rel. 
and to Use of Stormfeltz, C.C.A. 
Mo., 105 F.2d 496. 

Eaforoemeat of trust 

Complaint alleging a ver]»al Cali¬ 
fornia agreement that defendant, a 
married man, and plaintiff, a female 
not his wife, would resume living 
together, plaintiff to perform for de¬ 
fendant the services of a wife and 
defendant to purchase for them both 
a New Mexico ranch to be owned by 
them jointly, that plaintiff performed 
contract, but that defendant purchas¬ 
ed ranch in his own name and held 
title in trust for their joint benefit 
was a suit to establish and declare 
an executed trust rather than one for 
specific performance, hence, Texas 
federal district court had jurisdiction 
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with the general rule that a federal court’s juris¬ 
diction cannot be extended by uniting a cause of ac¬ 
tion of which it has no jurisdiction with one of 
which it has jurisdiction, discussed supra § 11, juris¬ 
diction of a suit, because it relates to a fund in the 
district, cannot be extended by an amended bill to 
cover a subject matter beyond the limits of such dis- 
trict.®! 

b. Districts in Which Actions Most Be Brought 

The federal itatutes determine the district in which 
cults within the Jurisdiction of the federal courts may 
be brought, and the states cannot, by their laws, control, 
expand, or restrict the venue of the federal district courts. 
A special venue statute which expressly covers the venue 
of a particular kind of action will control over a general 
venue statute. 

Generally, the federal statutes determine the dis¬ 
trict in which suits within the jurisdiction of the 
federal courts may be brought.®- In this respect. 
Congress has power to authorize a suit under federal 
law to be brought in any United States district 
court,®2*6 although it has not done so by general 
law.®2.io Xhe venue provisions of the Judicial Code 


were revised in 1948 and incorporated in 28 U.S.C.A. 
§§ 1391-1406, and such revised provisions are ap¬ 
plicable to all actions filed after their effective 
date.®-*i5 In revising the Judicial Code it was not 
the congressional intent to effect a substantial 
change in the law relating to venue.®-*20 The court 
may consider the purpose of a federal venue statute 
in an attempt to discover the congressional meaning 
and intent behind the words appearing in the stat- 

ute.62.25 

The particular district in which a suit in the fed¬ 
eral courts may or must be brought is governed ex¬ 
clusively by the federal statutes, and the rule of Erie 
Railroad Company v. Tompkins, N.Y., 58 S.Ct. 817, 
304 U.S. 64, 82 L.Ed. 1188, 114 A.L.R. 1487, which 
applies to the substantive law of the cause of action 
involved, does not require conformity with state 
laws relating to venue.62.30 Xhe states cannot, by 
their laws, control, expand, or restrict the venue of 
the federal district courts ;62.35 and the venue es¬ 
tablished by a federal statute cannot be impaired or 
annulled by a state statute.63 


of action brought therein on grounds 
of diversity. 

U.S.—McClelland v. Cowden, C.A.Tex., 
176 F.2d 601. 

U.S.—Commercial Credit Co. v. 
Continental Trust Co., C.C.A.Ga., 
296 F. 616. 

62. U.S.—Whittaker v. Wall. C.A. 
Neb., 226 F.2d 868—Louisville & N. 
R. Co. V. Chatters, C.C.A.La., 26 F. 
2 d 403, reversed on other grounds 
49 S.Ct. 329, 279 U.S. 320, 73 L.Ed. 
711. 

Wall V. Wagner, D.C.Neb., 125 
P.Supp. 854, affirmed, C.A., Whit¬ 
taker v. Wall. 226 F.2d 868—Gon¬ 
zalez V. Hobby, D.C.Puerto Rico, 
110 F.Supp. 893—Securities and 
Exchange Commission v. Wlmer, 
D.C.Pa., 75 F.Supp. 955—Grossman 
V. Young, D.C.N.Y., 70 F.Supp. 970 
—Porter v. Pinch, D.C.Mich., 65 F. 
Supp. 168. 

B.C.—Henderson v. E. St. Theatre 
Corp., Mun.App., 63 A.2d 649. 
Objections to, and change of, venue 
see Federal Civil Procedure 9§ 480- 
516. 

Venue in third-party proceedings see 
Federal Civil Procedure 9 122. 
Federal Buie of Civil Procedure 
that all process other than a sub¬ 
poena may be served anywhere with¬ 
in territorial limits of state in which 
district court is held does not make a 
change in existing statutes relating 
to venue. 

U.S.—^United Office and Professional 
Workers of America v. Smiley, D. 

C.Pa., 75 P.Supp. 696. 

Compeaeatioa claims 

(1) An action under Texas Work¬ 
men’s Compensation Law to set aside j 


an award of State Industrial Acci¬ 
dent Board could be prosecuted in 
federal district court including in Its 
territorial limits the place where in¬ 
jury occurred. 

U.S.—Birdwell v. Indemnity Ins. Co. 
of North America, D.C.Tex., 48 P. 
Supp. 950. 

(2) Where compensation claimant 
received injury in Victoria Division 
of Southern District of Texas, fact 
that suit was originally filed in Cor¬ 
pus Christ! Division and thereafter 
transferred to Victoria Division did 
not destroy Juri.sdictlon of court to 
hear suit. 

U.S.—Hawthorne v. Anchor Cas. Co., 

D.C.Tex., 63 P.Supp. 475. 

62.5 U.S.—Robertson v. Railroad 
Labor Board, Ill., 46 S.Ct. 621, 268 
U.S. 619, 69 L.Ed. 1119. 

Adler v. Northern Hotel Co., C.A. 
Ill., 176 P.2d 619—Blank v. Bitker, 
C.C.A.I11., 136 F.2d 962—Howard v. 
U. S. ex rel. Alexander, C.C.A.Kan., 
126 F.2d 667, certiorari denied 62 
S.Ct. 1297, 316 U.S. 699, 86 L.Ed. 
1768. 

62.10 U.S.—Blank v. Bitker, C.C.A. 
Ill., 135 F.2d 962—Howard v. U. S. 
ex rel. Alexander, C.C.A.Kan., 126 
F.2d 667, certiorari denied 62 S.Ct. 
1297, 316 U.S. 699, 86 L.Ed. 1768. 

62.15 Prior flliag 

Where suit was filed and service 
made before effective date of 1948 
revision of Judicial Code, the venue 
provisions thereof were not applica¬ 
ble. 

U.S.—Vaughan v. Empresas Hon- 
durenas, S. A., C.A.Tex., 171 F.2d 
46. 


Earlier statutory provision held su¬ 
perseded by Judicial Code 

U.S.—U. S. v. Orshok, C.C.A.Neb., 164 
F.2d 741. 

62.20 U.S.—Jacob.son v. Indianapolis 
Power & Light Co., D.C.lnd., 163 F. 
Supp. 218—Morris v. Sun Oil Co., 
D.C.Md., 88 P.Supp. 629. 

62.25 U.S.—Abramov Itch v. U. S 
Lines, D.C.N.Y., 174 P.Supp. 587. 

62.30 U.S.— Corpus Juris Secundoxu 
quoted In Blunda v. Craig, D.C.Mo., 
74 P.Supp. 9, 12—Carby v. Greco, 
D.C.Ky., 31 F.Supp. 251. 

62.35 U.S.—Steel Motor Service v. 
Zalke, C.A.Mich., 212 P.2d 866. 

Buffington v. Vulcan P'urniture 
Mfg. Corp., D.C.Ark., 94 P.Supp. 13 
—^Whitehead v. Atlantic Life Ins. 
Co., D.C.Pa., 60 F.Supp. 255. 
Theory 

A state has power to determine 
venue of its own courts but it may 
not determine venue In federal courts 
on theory that federal courts are re¬ 
quired to follow the state statutes. 
U.S.—Blunda v. Craig, D.C.Mo., 74 P. 
Supp. 9. 

Aotlon In stated county 

Provision of state statute requir¬ 
ing that action be maintained in 
stated county cannot deprive federal 
court sitting in such county of juris¬ 
diction to entertain action if other 
federal Jurisdictional requirements 
are met. 

U.S.—Connell v. Algonquin Gas 
Transmission Co., D.C.R.I., 174 P. 
Supp. 453. 

63. U.S.—McCoy v. Siler, C.A.Pa., 
205 F.2d 498, certiorari denied 74 
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So State statutes regulating the venue of suits 
in the state courts cannot restrict the territorial 
jurisdiction of the federal courts within limits more 
narrow than those prescribed by the acts of Con¬ 
gress; 6 8.6 and state substituted service statutes can¬ 
not take away from nonresidents the right to in¬ 
sist on proper venue where actions are commenced 
in the federal court.^^.io ^ provision in a state 
nonresident motorist act requiring suit under the 
act to be filed “in the county where the cause of ac¬ 
tion accrued” relates solely to venue and has no 
application to a suit brought under the act in the 
federal district court where jurisdiction is based 
on diversity of citizenship.®^*!^ 

Moreover, a state court decision invalidating a 
state venue statute for violation of the state con¬ 
stitution is not binding on the federal courts in 
considering questions of venue.®®*^® However, un¬ 
der the Conformity Act which was formerly in ef¬ 
fect, a resident of a state suing, in federal courts, a 
nonresident for injuries resulting from an accident 
within such state, as permitted by state statute, was 
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required to bring the action in the district where 
the accident occurred, in view of the state court 
decisions requiring an action to be brought in the 
county where the accident occurred.®®*25 

Venue is an incident of procedure, and is a part 
of that body of law which bounds and delineates 
the forum and manner and mode of enforcing a liti¬ 
gant’s rights, and is distinguishable from “substan¬ 
tive law” which recognizes, creates, and defines 
rights and liabilities and cause of action.®®*®® 
“Venue” means the place or the jurisdiction in 
which an action may be brought as distinguished 
from “jurisdiction” which is the power to hear and 
determine the cause.®®*®® The purpose of a venue 
statute is to restrict plaintiff’s choice of forum, to 
limit venue to locations which will furnish a rea¬ 
sonably convenient place of hearing for both par¬ 
ties, considering the probable location of witnesses 
in records, cost of transportation and similar issues, 
and to take from a plaintiff the right to absolute 
and uncontrolled forum shopping.®®*^® Statutory 
limitations as to the place of trial ordinarily are 


S.Ct. 120, 846 U.s. 872, 98 L.Ed. 
380, 

Doyle V. Lorlng, C.C.A.Tenn., 107 
F.2d 337, certiorari denied 60 S.Ct. 
808. 309 U.S. 686, 84 L.Ed. 1029. 

Standard Ins. Co. v. Isbell, D.C. 
Tex., 143 F.Supp. 910—Shaffer v. 
Tepper, D.C.Ky., 127 F.Supp. 892 
—^Allsman v. Rhodes, D.C.La., 37 
F.Supp. 122—Dan Cohen Realty 
Co. V. National Savings & Trust 
Co., D.C.Ky., 36 F.Supp. 530—Mar¬ 
tin V. Lain Oil & Gas Co., D.C.Ill., 
36 F.Supp. 252. 

Weaver v. Atlas Oil Co., D.C.La., 
81 F.2d 484. 

Defease 

Defense available under statute 
providing that a civil action wherein 
Jurisdiction is founded only on di¬ 
versity of citizenship may, except as 
otherwise provided by law, be 
brought only in Judicial district 
where all plaintiffs or all defendants 
reside. Is a federal privilege created 
by a federal statute as Interpreted 
and construed by federal courts, and, 
as such, cannot be modified, destroy¬ 
ed, or expanded by the terms of any 
state statute. 

U.S.—Davis V. Smith, D.C.Pa., 126 P. 
Supp. 497. 

Direct aotioai statute 

For purpose of action brought in 
federal district court in New York 
on basis of Louisiana direct action 
statute, provision of such statute 
that right of direct action against in¬ 
surer shall be in parish where acci¬ 
dent or Injury occurred or parish 
where Insured has his domicile did 
not limit direct action statute only 
to actions brought within Louisiana, 

36 C.J.S.^7 


but such provision was merely a 
place of suit requirement which did 
not carry beyond limits of a Louisi¬ 
ana forum. 

U.S.—Collins V. American Auto. Ins. 
Co. of St. Louis, Mo., C.A.N.Y., 230 
F.2d 416. 

63.5 U.S.—East Tennessee, V. & G. 
R. Co. V. Atlanta & P. R. Co., C.C. 
Ga., 49 P, 608, 15 L.R.A. 109. 

63.10 U.S.—Olberding v. Illinois 
Central R. Co., Ky., 74 S.Ct. 83, 
346 U.S. 338, 98 L.Ed. 39. 

Craft V. Murphy, D.C.Ala., 166 F. 
Supp. 486. 

63.15 U.S.—Blunda T. Craig, D.C. 
Mo., 74 F.Supp. 9. 

63.20 U.S.—^J. B. McCrary Co. v. 
Nashville Bridge Co., C.C.A.Ala.. 64 
F.2d 385. 

63.25 U.S.—Iser v. Brockway, D.C. 
Pa., 25 F.Supp. 221. 

63.30 U.S.—Hadlich v. American 
Mail Line, D.C.Cal., 82 F.Supp. 662. 

63.35 U.S.—^In re Robertson, D.C. 
Mo., 127 F.Supp. 39—^Herrington v. 
Thompson, D.C.Mo., 61 F.Supp. 903. 
Procedural matter 

Venue is only a procedural matter, 
whereas Jurisdiction goes to the very 
power of the court to act. 

U.S.—In re Robertson, D.C.Mo., 127 
F.Supp. 39. 

Ziooauty 

(1) “Venue” connotes locality, the 
place where the suit should be heard. 
U.s.—^Kibler v. Transcontinental & 

Western Air, D.CN.T., 68 F.Supp. 
724. 

(2) “Venue” relates exclusively to 
the locality of the lawsuit and, al- 
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though defined by legislation, it pri¬ 
marily concerns the convenience of 
litigants. 

U.S.—The North River, D.C.N.T., 67 
F.Supp. 808. 

63.40 U.S.—Cohen v. Commodity 

Credit Corp., D.C.Ark., 172 F.Supp. 
803. 

Other statomoiLt of rule 

Purpose of venue statute is to nar¬ 
row the choice of places at which 
trial may be had to meet convenience 
of parties and their witnesses by lo¬ 
calizing disputes to places convenient 
to at least some of the persons in in¬ 
terest. 

U.S.—Abramovltch v. U. S. Lines, D. 

C. N.Y., 174 F.Supp. 687. 

Convenience of litigants 

(1) “Venue” relates only to partic¬ 
ular place where a controversy, le¬ 
gally instituted, may be determined, 
and it relates to convenience of liti¬ 
gants, and as such is subject to their 
disposition. 

U.S.—Riley v. Union Pac. R. Co., C. 
A.I11.. 177 F.2d 673, certiorari de¬ 
nied 70 S.Ct. 350, 338 U.S. 911, 94 
L.Ed. 561—Graver Tank & Mfg. 
Corp. V. New England Terminal 
Co., C.C.A.R.I., 125 F.2d 71. 

Carter v. American Bus Lines, 
Inc., D.C.Neb., 169 F.Supp. 460— 
Reusing v. Turner Aviation Corp., 

D. C.Ill., 166 F.Supp. 790. 

(2) Venue is a litigant’s privilege, 
but it is a privilege granted for a 
purpose: and generally venue relates 
to convenience of parties and affords 
defendant some protection against 
threat of being forced to defend an 
action at a place far r^oved from 
his residence. 
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regarded as dealing with venue only and not with * quired by personal service within the district where 
the general jurisdiction of the court,and if the suit has been brought does not dispense with the 
requirements of the general venue statute are not necessity of a proper venue,while, conversely, the 

satisfied in a case where the statute applies, the dis- existence of a proper venue does not eliminate the 

trict court is not thereby deprived of jurisdiction.®^-® requisite of personal jurisdiction over a defendant. 
It has been held, however, that improper venue is is discussed in Federal Civil Procedure § 186. 
jurisdictional if insisted on.®^-i® Statutes which 

specify the only districts in which particular suits “Special venue statutes” as distinguished from 
may be brought may be jurisdictional and in such “general venue statutes” are statutes in which Con- 
case must be strictly followed.®® A distinction gress has legislated with reference to particular 

exists between the jurisdiction of the person and kinds of actions and has decreed that they might be 

venue,®® and the existence of jurisdiction as ac- brought in several forums in some of which they 


U.S.—Jacobson v. Indianapolis Pow¬ 
er & Liffht Co.. D.C.Ind.. 163 F. 
Supp. 218. 

(8) Statutes controlling venue are 
as much for the protection of the de¬ 
fendant as they are for the con¬ 
venience of plaintiff. 

U.S.—Richard v. Franklin County 
Distillini: Co., D.C.Ky., 38 F.Supp. 
513. 

64. U.S.—^Alexander v. Hillman. W. 
Va.. 56 S.Ct. 204. 296 U.S. 222. 80 
Ii.Ed. 192-—Commercial Casualty 
Ins. Co. v. Consolidated Stone Co., 
Ohio. 49 S.Ct. 98, 278 U.S. 177, 73 
L.Ed. 262, answer conformed to, C. 
C.A., 30 F.2d 1010—-Lee v. Ches¬ 
apeake & O. Ry. Co., Ky., 43 S.Ct. 
230, 260 U.S. 653, 67 L.Ed. 443— 
General Investment Co. v. Lake 
Shore & M. S. Ry. Co.. Ohio, 43 S.Ct. 
106, 260 U.S. 261, 67 L.Ed. 244, 

W. A. Stackpole Motor Transp., 
Inc. V. Malden Spinning- & Dyeing 
Co., C.A.Mass., 263 F.2d 47—Ter¬ 
minal R. Ass’n of St. Louis v. Kim- 
brel, C.C.A,Mo., 106 F.2d 262—Ok¬ 
lahoma Packing Co. v. Oklahoma 
Gas & Electric Co., C.C.A.Okl,, 100 
F.2d 770, reversed on other grounds 
60 S.Ct. 216, 308 U.S. 630, 309 U.S. 
4, 84 L.Ed. 447, 637, rehearing de¬ 
nied 60 S.Ct. 466, 809 U.S. 693, 84 
L.Ed. 1034—McLean v. State of 
Mississippi ex rel. Roy, C.C.A.Miss., 
96 F.2d 741, 119 A.L.R. 670, cer¬ 
tiorari denied State of Mississippi 
ex reL Roy v. McLean, 59 S.Ct. 84, 
305 U.S. 628, 83 L.Ed. 399—Wabash 
Ry. Co. V. Bridal, C.C.A.Mo., 94 F. 
2 d 117, certiorari denied 69 S.Ct. 63, 
806 U.S. 602, 83 L.Ed. 382—Lehigh 
Valley Coal Co, v. Yensavage, C.C. 
A.N.Y., 218 F. 647. 

Krueger v. Hider, D.C.S.C., 48 P. 
Supp. 708—Billings Utility Co. v. 
Federal Reserve Bank of Minneap¬ 
olis, D.C.Minn., 46 F.Supp. 691, af¬ 
firmed, C.C.A., Billings Utility Co. 
V. Advisory Committee Board of 
Governors, 186 F.2d 108—Employ¬ 
ers Mut. Liability Ins. Co. of Wis¬ 
consin V. Andrus, D.C.Ala., 89 F. 
Supp. 606—^Martin v. Lain Oil & 
Gas Co., D.C.in., 86 F.Supp. 262— 
Vogel v. Crown Cork & Seal Co., 


D.C.Md., 36 F.Supp. 74—^Anderson 
V. Standard Accident Ins. Co., D.C. 
La., 36 F.Supp. 7—Toulmin v. 
James Mfg. Co., D.C.N.Y., 27 P. 
Supp. 612—Tachna v. Insuran- 
shares Corporation of Delaware, 
D.C.Mass., 26 F.Supp. 641—Sterns 
V. Maguire, D.C.N.Y., 23 F.Supp. 
826—U. S. V. Freeman, D.C.Miss., 
21 F.Supp. 593—O'Donnell v. Slade, 
D.C.Pa., 5 F.Supp. 266. 

Miss.—Louisville & N. R. Co. v. Gar¬ 
nett. 96 So. 519, 132 Miss. 468. 
Jurisdiction and venue distinguished 
with respect to removal of causes 
see Removal of Causes § 11. 
Venue provisions as not detracting 
from Jurisdiction of district courts 
generally see infra 8 65. 

Actions against labor organizations 
The section of Labor Management 
Relations Act providing that for the 
purposes of actions and proceedings 
by or against labor organizations, in 
federal district courts, district court 
shall be deemed to have Jurisdiction 
of labor organization in district in 
which organization maintains princi¬ 
pal oflice, or in district in which its 
duly authorized officers or agents are 
representing or acting for employee 
members, is one of venue in nature, 
and cannot be expanded by Judicial 
interpretation to permit enlargement 
of Jurisdiction of district courts in 
general. 

U.S.—Brooks v. Hunkln-Conkey 

Const. Co., D.C.Pa., 95 F.Supp. 608. 
®4A U.S,—Pollzzi V. Cowles Maga¬ 
zines, Inc., Fla., 73 S.Ct. 900, 846 
U.S. 663, 97 L.Ed. 1331, clarification 
denied 73 S.Ct. 1128, 346 U.S. 988, 
97 L.Ed. 1397. 

04.10 U.S.—Male v. Atchison, T. & 

S. F. R. Co., N.Y., 36 S.Ct. 351, 240 
U.S. 97, 60 L.Ed. 644. 

25 C.J. p 782 note 33. 

65. U.S.—^Vogel V. Crown Cork & 
Seal Co., D.C.Md., 36 F.Supp. 74. 
D.C.—Cross V. Pace, D.C., 106 F.Supp. 
484. 

Place of performaaioe 
Where statute provides that suit 
be brought in court in district where 
contract was to be performed and 
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executed, a court of another district 
does not have Jurisdiction. 

U.S.—^Lockheed Oversea.s Corp. v. 
Pillsbury, D.C.Cal., 68 F.Supp. 376. 

66. U.S.—^Kational Elec. Service 
Corp. V. Acton, D.C.N.Y., 69 F.Supp. 
637—Scientific Mfg. Co. v. Walker, 
D.C.Pa., 40 F.Supp. 465—Sonken- 
Galamba Corporation v. Atchison, 

T. & S. P. R. Co., D.C.Tex., 29 F. 
Supp. 796. 

Dental Precision Shoulder v. L. 
D. Caulk Co., D.C.N.Y., 7 F.R.D. 
203. 

Suit against foreign representative 

In case of suits against foreign 
representatives under nonresident 
motorist service acts, Jurisdiction and 
not venue is involved. 

U.S.—^Knoop V. Anderson, D.C.Iowa, 
71 F.Supp. 832. 

67. U.S.—Robertson v. Railroad La¬ 
bor Board, Ill., 46 S.Ct. 621, 268 

U. S. 619, 69 L.Ed. 1119, appeal dis¬ 
missed McGuire v. Railroad Labor 
Board, 47 S.Ct. 20, 273 U.S. 770, 71 
L.Ed. 883. 

United Office and Professional 
Workers of America v. Smiley, D. 
C.Pa., 76 F.Supp. 695—Sonken-Ga- 
lamba Corporation v. Atchison, T. 
& S. P. R. Co., D.C.Tex., 29 F. 
Supp. 796—^Findlay v. Florida East 
Coast Ry. Co., D.C.Pla., 3 F.Supp. 
393, affirmed, C.C.A., 68 F.2d 540. 
certiorari denied 64 S.Ct. 629, 292 
U.S. 623, 78 L.Ed. 1478—American 
Indemnity Co. v. Detroit Fidelity 
& Surety Co., D.C.Tex., 1 F.Supp. 
160, affirmed, C.C.A., 63 F.2d 395. 

Vonuo lies at threshold of oase 

The federal rule authorizing court 
to make its in personam decree ef¬ 
fective in respect of real or personal 
property presupposes that the court 
has gained Jurisdiction over defend¬ 
ant, and question of venue when 
timely raised lies at the threshold 
of the case, and, if it be found lack¬ 
ing, Jurisdiction to render any decree 
is precluded. 

U.S.—Dan Cohen Realty Co. v. Na¬ 
tional Savings & Trust Co., D.C. 
Ky., 86 F.Supp. 536« 
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couKl not be brought but for such legislation 
and the mere existence of a choice of forums does 
not make a statute one of special venue.®"^-^® A 
specj.il venue statute which expressly covers the 
venue of a particular kind of action will control over 
a general venue statute, but the general statute will 
govern if a cause of action is created by a special 
statute without any special venue provision.67-i5 

Convenience of plaintiff in selecting the theater of 
operation for protracted litigation does not affect the 
rules as to proper venue.67.20 While there is a 
strong policy favoring the litigation of related claims 
in the same tribunal,^^.25 the desirability of con¬ 
solidating two actions for trial cannot of itself 
confer on a district court jurisdiction over the 
second action.®'^*®® Where several causes of 
action are joined, the venue must be proper as to 
each cause of action.<*7.36 Jt has been held that 
in so far as cases are governed by federal law, 
whether they are to be tried in one locality or in 
anoUicr is to be tested by basic principles of fair¬ 
ness. 

Federal Rules of Civil Procedure, In accordance 
with Federal Rules of Civil Procedure, Rule 82, 
28 U.S.C.A., the Rules may not be construed to ex¬ 
tend or limit the jurisdiction of the district courts 
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or the venue of actions therein.®* 

Grants of public land. One who claims title to 
land under a grant from one state as land situated 
in that state may sue in a federal court in such 
state to recover such land from citizens of another 
state who claim under a grant from the latter state, 
and have the title finally adjudicated by the court 
in which action is brought.®* 

§ 17(1). - Residence of Parties in Gen¬ 

eral 

Generally, unless otherwise provided by statute, a 
civil suit can be brought in the federal courts only in 
the district of which defendant is a resident, unless Juris¬ 
diction is founded solely on the fact that the parties are 
citizens of different states, In which case the action may 
be brought in the district of the residence of either plain¬ 
tiff or defendant. 

In order to maintain an action in a federal court, 
there must be both general jurisdiction and special 
venue jurisdiction dependent on residence or citizen¬ 
ship of parties.®* ®® Under the general venue stat¬ 
ute, 28 U.S.C.A. § 1391 (b), a civil action wherein 
jurisdiction is not founded solely on diversity of 
citizenship may be brought only in the judicial dis¬ 
trict where all defendants reside, except as other¬ 
wise provided by law.*^® However, under another 


67.5 U.S.—Securities and Exchange 
Commission v. Wimer, D.C.Pa,, 76 
F Supp. 965. 

IT. S. V. National City Lrines, D.C. 
Cal., 7 F.R.D. 456, reversed on oth¬ 
er grounds 68 S.Ct. 1169, 334 U.S. 
673, 92 L.Ed. 1584, rehearing denied 
68 S.Ct. 1526, 334 U.S. 862, 92 L.Ed. 
1781. 

67.10 U.S.—U. S. V. National City 

Lines, supra. 

67.15 U.S.—Gulf Research & Devel¬ 
opment Co. V. Schlumberger Well 
Surveying Corp., D.C.Cal., 92 P. 
Supp. 16, mandamus denied, C.A., 
Gulf Research & Development Co. 
V. Harrison, 185 F.2d 467. 
Statutory exceptions to general rules 
as to venue see infra S 17(3). 

67.20 U.S.—Cohen v. Beneficial In¬ 
dus. Loan Corp., D.C.Del., 93 P. 
Supp. 418. 

67.25 U.S.—Cressman v. United Air 
Lines, Inc., D.C.N.Y., 168 P.Supp. 
404. 

67.30 U.S.—^Emerson v. National 
Cylinder Gas Co., D.C.Mass., 135 
F.Supp. 271. 

67.35 U.S.—Bowles v. Edwards Mfg. 

Co., D.C.N.Y., 67 P.Supp. 887. 
Permissive Joinder 

While Rule of Federal Rules of 
Civil Procedure permitting Joinder 
of claims and remedies is to be con¬ 
strued to secure a speedy and inex¬ 
pensive determination of every ac¬ 


tion, it may not be construed to ex¬ 
tend Jurisdiction of the court or the 
venue of actions therein. 

U.S.—Flanagan v. Northern Lumber 
Co., D.C.N.Y., 17 F.R.D. 432, appeal 
dismissed, C.A., 222 P.2d 639. 

67.40 U.S.—Lone Star Package Car 
Co. V. Baltimore & O. R. Co., C.A. 
Tex., 212 F.2d 147. 

Denial of right 

It has been held that requiring liti¬ 
gant to travel thousands of miles to 
prosecute a legal claim is not only 
unjust and highly inequitable but 
virtually a denial of his right to 
bring the action. 

U.S.—Ragni v. Butterfield, D.C.Mich., 
115 F.Supp. 953. 

68. See Federal Civil Procedure 8 IS¬ 
OS. U.S.—Ferguson v. Babcock Lum¬ 
ber & Land Co., N.C., 252 P. 706, 
164 C.C.A, 646, appeal dismissed 39 
S.Ct. 132, 248 U.S. 640, 63 L.Ed. 
411. 

25 C.J. p 704 note 83. 

Controversies between citizens of 
same state claiming lands under 
grants of different states see infra 
8 62. 

69.50 U.S.—Mitchell v. Gundlach, D. 

C.Md., 136 F.Supp. 169. 

Doing bnsineis in state 
Question whether a person Is en¬ 
gaged in business in a state, so as 
to be subject to Jurisdiction of fed¬ 
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eral court of state is essentially one 
of fact. 

U.S.—-Deutsch v. Hoge, C.C.A.N.Y.. 
146 P.2d 201, certiorari denied 65 
S.Ct. 1088, 325 U.S. 852, 89 L.Ed. 
1972. 

70. U.S.—Davis v. Trigo Bros. Pack¬ 
ing Corp., C.A.Puerto Rico, 266 P. 
2d 174. 

Du Roure v. Alvord, D.C.N.Y., 
120 P.Supp. 166—McNutt v. United 
Gas, Coke & Chemical Workers, D. 

C. Ark., 108 F.Supp. 871—Griffin v. 
Illinois Cent. R. Co., D.C.Ill., 88 
P.Supp. 552—Porter v. Woodward, 

D. C.Or., 72 F.Supp. 90, affirmed, C. 
A., Woodward v. Porter, 162 F.2d 
463. 

U. S. ex rel. Corsetti v. Command¬ 
ing Officer of Camp Upton, U. S. 
Army, D.C.N.Y., 3 F.R.D. 360. 

Option not applicable 

Where federal Jurisdiction of cause 
of action was alleged to rest on 
ground that suit arose under Consti¬ 
tution and laws of United States, as 
well as fact that action was between 
citizens of different states, the op¬ 
tion In cases where federal Jurisdic¬ 
tion is founded only on fact that ac¬ 
tion is between citizens of different 
states to sue In district of residence 
of plaintiff did not apply. 

U.S.—Mississippi Power & Light Co. 
V. Federal Power Commission, C.C. 
A.6, 181 F.2d 148. 
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provision of the statute, 28 U.S.C.A. § 1391 (a), 
if jurisdiction is founded solely^l on the fact that the 
parties are citizens of different states, the action 


may or should be brought in the district of the resi¬ 
dence of either plaintiff or defendant and if 
there are several defendants residing in the same 


Former statutory provisions 

(1) Under former Judicial Code f 
51, and the Judiciary Act of 1887-- 
1888, subject to statutory exceptions 
a civil suit in which Jurisdiction was 
not founded solely on diversity of 
citizenship could be brought only in 
the district of which defendant was 
an inhabitant. 

U.S.—American Chemical Paint Co. 
V. Dow Chemical Co., C.C.A.Mlch., 
161 F.2d 966, rehearing denied 164 
P.2d 208—^Branic v. Wheeling Steel 
Corp., C.C.A.Pa.. 152 P.2d 887, cer¬ 
tiorari denied 66 S.Ct. 902, 327 U.S. 
801, 90 L..Ed. 1026—Picking v. 

Pennsylvania R. Co., C.C.A.Pa., 161 
P.2d 240, rehearing denied 162 P.2d 
753—Hoard v. U. S. ex rel. Alexan¬ 
der, C.C.A.Kan., 126 P.2d 667, cer¬ 
tiorari denied 62 S.Ct. 1297, 316 

U. S. 699, 86 L.Ed. 1768—Thompson 

V. Terminal Shares, C.C.A.Mo., 104 
P.2d 1, certiorari denied Thompson 
V. Terminal Shares, 60 S.Ct. 100, 
808 U.S. 669, 84 L.Ed. 470—Wilhelm 
V. Consolidated Oil Corporation, C. 

C. A.Okl., 84 P.2d 789—Sutherland | 
V. U. S., C.C.A.Neb., 74 P.2d 89— 
Appalachian Electric Power Co. v. 
Smith, C.C.A.Va., 67 P.2d 461, cer¬ 
tiorari denied 64 S.Ct. 458, 291 U.S. 
674, 78 L..Ed. 1063—W. H. Goff Co. 
V. Lamborn & Co., C.C.A.Ga., 281 P. 
613, certiorari denied 43 S.Ct. 96, 
260 U.S. 734, 67 L.Bd. 487. 

locono V. Anastasio, D.C.N.T., 76 
P.Supp. 602—Bowles v. American 
Distilling Co., D.C.N.Y., 62 P.Supp. 
16—Plnkus V, Walker, D.C.N.J., 61 
P.Supp. 610—^Billings Utility Co. v. 
Federal Reserve Bank of Minneap¬ 
olis, D.C.Mlnn., 46 P.Supp. 691, af¬ 
firmed, C.C.A., Billings Utility Co. 
V. Advisory Committee Board of 
Governors, 136 F.2d 108—Beneficial 
Industrial Doan Corporation v. 
Kline, D.C.Iowa, 41 P.Supp. 854— 
Geismar v. Bond & Goodwin, D.C.N. 
Y., 39 P.Supp. 636—Totus v. U. S., 

D. C.Wash., 39 P.Supp. 7—Juell v. 
Commissioner of Immigration and 
Naturalization, D.C.N.Y., 37 P.Supp. 
633, modified on other grounds, C. 

C. A., 121 P.2d 728—International 
Molders Union of North America 
V. National Labor Relations Board, 

D. C.Pa., 26 P.Supp. 423—Automo¬ 
tive Equipment v. Trico Products 
Corporation, D.C.N.Y., 10 P.Supp. 
736. 

Ettenberg v. Blair, D.C.N.Y., 86 
F.2d 989—Sugarman Iron & Metal 
Co. v. Morse Bros. Machinery & 
Supply Co., D.C.Nev., 19 P.2d 689 
—Yaselll V. U. S. Shipping Board 
Emergency Fleet Corporation, D.C. 
N.Y., 298 P. 198. 

P.C.—Perkins v. Elg, 99 P.2d 408, 69 
App.D.C. 176, modified on other 


grounds 69 S.Ct. 884, 807 U.S. 326, 
83 L.Bd. 1320—Elg v. Perkins, 99 
P.2d 408, 69 App.D.C. 175, modified 
on other grounds 69 S.Ct. 884, 307 
U.S. 326, 83 L.Ed. 1320—Putnam v. 
Ickes, 78 F.2d 223, 64 App.D.C. 339, 
certiorari denied 66 S.Ct. 132, 296 
U.S. 612, 80 L.Ed. 434, Lassig v. 
Ickes, 56 S.Ct. 132, 296 U.S. 612, 
80 L.Ed. 434, Dunn v. Ickes, 66 S.Ct. 

132, 296 U.S. 612, 80 L.Ed. 434, 
Abbot V. Ickes, 66 S.Ct. 132, 296 U. 
S. 612, 80 L.Bd. 434, Hill v. Ickes, 
66 S.Ct. 132, 296 U.S. 612, 80 L.Ed. 
434, Thompson v. Ickes, 56 S.Ct. 

133, 296 U.S. 612, 80 L.Ed. 434. 
Hull V. Ickes. 66 S.Ct. 133, 296 U.S. 
612, 80 L.Ed. 434, and Fordham v. 
Ickes, 66 S.Ct. 133, 296 U.S. 612, 
80 L.Ed. 434. 

Ill.—Rockhold V. O’Brien, 38 N.E.2d 
819, 312 Ill.App. 601. 

26 C.J. p 704 note 87. 

(2) Decisions under earlier stat¬ 
utes see 25 C.J. p 704 note 84 [a]. 

71. U.S.—^American Chemical Paint 
Co. V. Dow Chemical Co., C.C.A. 
Mich., 161 F.2d 966, rehearing de¬ 
nied 164 P.2d 208—Wilhelm v. Con¬ 
solidated Oil Corporation, C.C.A. 
Okl., 84 P.2d 739. 

Trapp V. Baltimore 4k O. R. Co., 
D.C.Ohlo, 283 F. 666. 

25 C.J. p 704 note 88. 

Statute held inapplicable 

(1) Where district court acquires 
Jurisdiction not only by reason of 
diversity of citizenship but also for 
some other reason, that section of 
statute providing that, where Juris¬ 
diction is founded only on the fact 
that the action is between citizens of 
different states, suit shall be brought 
only in the district of the residence 
of either the plaintiff or the defend¬ 
ant, does not apply. 

U.S.—Branic v. Wheeling Steel Corp., 
C.C.A.Pa., 162 P.2d 887, certiorari 
denied 66 S.Ct. 902, 327 U.S. 801, 90 
L.Ed. 1026. 

(2) Where Jurisdiction of action by 
price administrator for fraud and 
deceit was, by its express allegation, 
predicated on fact that plaintiff was 
an officer of the United States au¬ 
thorized to sue, and not on diversity 
of citizenship, plaintiff could not sus¬ 
tain venue of the action on ground 
that he was at liberty to bring it in 
district of which he was a resident, 
and that he could be deemed to be a 
resident of every district. 

U.S.—Bowles V. American Distilling 
Co., D.C.N.y., 62 P.Supp, 16. 

Suits uadsr patsut laws 
Provision of statute that suit 
wherein Jurisdiction is founded on 
I diversity of citizenship may be 
I brought in district of residence of 

100 


either plaintiff or defendant Is in¬ 
applicable to suit where jurisdiction 
was founded on rights arising under 
patent laws rather than on diversity 
of citizenship. 

U.S.—^Webster Co. v. Society for Vis¬ 
ual Education, C.C.A.I11., 83 P.2d 

47. 

Withdrawal of federal question 
from ease could not validate serv¬ 
ices of process where venue was im¬ 
proper at time services were made. 
U.S.—^Wilhelm v. Consolidated Oil 
Corporation, C.C.A.Okl., 84 P.2d 739. 

72. U.S.—Olberding v. Illinois Cen¬ 
tral R. R. Co., Ky., 74 S.Ct. 83. 346 

U. S. 338, 98 L.Ed. 39—Mississippi 
Pub. Corp. v. Murphree, Mias., 66 
S.Ct. 242, 326 U.S. 438, 90 L.Ed. 186 
—Munter v. Weil Corset Co., Conn., 
43 S.Ct. 347, 261 U.S. 276, 67 L.Bd. 
652. 

Connolly v. Farrell Lines. Inc., 
C.A.Mass.. 268 F 2d 653—Fields v. 
Washington, C.A.N.J., 173 F.2d 701 
—Knobloch v. M. W. Kellogg Co., 
C.C.A.Tex., 154 F.2d 46—Burck- 
hardt v. Northwestern Nat. Bank. 

C. C.A.Or., 38 F.2d 668, certiorari 
denied 60 S.Ct. 463, 281 U.S. 764, 
74 L.Ed. 1172. 

Olewiler v. Fullerton Supply Co., 

D. C.Md., 162 P.Supp. 563—Colman 

V. Pitzer, D.C.Pa., 160 F.Supp. 862 
—Standard Ins. Co. v. Isbell, D.C. 
Tex., 143 F.Supp. 910—Alligator 
Co. V. Ciarochl, D.C.Pa., 141 P\Supp. 
806—McNulty v. Heine, D.C.Md., 
137 F.Supp. 608—Rilling v. Jones, 
D.C.Md., 130 F.Supp. 834—Harris 
V. Deere & Co., D.C.N.C.. 128 F. 
Supp. 799, affirmed, C.A., 223 P.2d 
161—Shaffer v. Tepper, D.C.Ky., 
127 P.Supp. 892—Davis v. Smith, D. 

C. Pa., 126 F.Supp. 497—Rhodes v. 
Barnett (No. 1), D.C.N.Y., 117 F. 
Supp. 812—Burns v. Chubb, D.C. 
Pa., 99 P.Supp. 681—McDowell v. 
Davies, D.C.Wash., 96 P.Supp. 301 
—Baltimore & O. R. Co. v. Thomp¬ 
son, D.C.MO., 80 F.Supp. 670— 
Schoen v. Mountain Producers 
Corp., D.C.Del., 76 F.Supp. 664, af¬ 
firmed in part, and reversed in part, 
on other grounds, C.A., 170 F.2d 
707, 6 A.L.R.2d 1226, certiorari de¬ 
nied 69 S.Ct. 746, 336 U.S. 937, 93 
L.Ed. 1096—Pure Oil Co. v. Petro- 
lite Corp., D.C.Tex., 58 F.Supp. 716 
—Corey v. Detroit Steel Corp., D.C. 
Mich., 62 F.Supp. 138—^Andrus v. 
Younger Bros., D.C.La., 49 P.Supp. 
499—Coastal Club v. Shell Oil Co., 

D. C.La., 46 F.Supp. 869—Grosvenor 
V. Guenther, D.C.Mlch., 42 F.Supp. 
249—^Williams v. James, D.C.La., 
34 P.Supp. 61—(Zlarby v. Greco, D. 
C.Ky., 31 F.Supp. 261—leer v. 
Brockway, D.C.Pa., 26 F.Supp. 221 
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State, suit may be brought in the district of their 
residence.^*-® If suit is brought in the district of 
plaintiff^s residence, defendant must be found and 
served with process in such district or consent to 
jurisdiction without personal service of process, 
as discussed in Federal Civil Procedure § 204 et seq. 

The statutory regulation of venue in diversity of 
citizenship cases is specific and unambiguous; and 
it is not a vague principle which, in the interest 
of some overriding policy, is to be given a liberal 


FEDERAL COURTS §17(1) 

construction.72.10 Accordingly, a civil suit may not 
ordinarily be brought in any other district than 
that in which all plaintiffs or all defendants re¬ 
side.*^* So, where diversity of citizenship exists 
and suit is not brought in the district of residence 
of plaintiff, venue must be laid in the district where 
defendant resides.^®’® However, since the statute, 
as stated supra § 16, deals with venue and not with 
the jurisdiction of the court, the courts of other 
districts may have jurisdiction and may entertain 
the action in a proper case,^^ as, for example, where 


—American Indemnity Co. v. De¬ 
troit Fidelity & Surety Co., D.C. 
Tex., 1 F.Supp. 160, affirmed, C.C.A., 
63 F.2d 395. 

O’Neil V. Co-operative League of 
America, D.C.Pa., 278 F. 737—Con¬ 
solidated Textile Corporation v. 
Dickey, D.C.Ga., 266 F. 687, revers¬ 
ed on other grounds, C.C.A., 269 F. 
942. 

Bonan v. Leach. D.C.Ill., 22 F.R. 
D. 117. 

25 C.J. p 706 note 89. 

Temporary sojonm 

Where sole natural persons, par¬ 
ties to suit, were but transiently and 
temporarily within jurisdiction, dis¬ 
trict court did not have jurisdiction 
of suit on ground of diversity of citi¬ 
zenship. 

U.S—Brown v. Protestant Episcopal 
Church in U. S. of America, D.C. 
La., 8 F.2d 149. 

Where cause of action arose Is Im¬ 
material 

(1) In general. 

U.S.—^Massachusetts Bonding & In¬ 
surance Co. v. Concrete Steel 
Bridge Co.. C.C.A.W.Va., 37 F.2d 
696. 

(2) Federal district court In the 
Western District of Pennsylvania had 
jurisdiction of diversity action to re¬ 
cover for damages resulting from au¬ 
tomobile collision in the Middle Dis¬ 
trict of Pennsylvania. 

U.S.—Barry v. Guldenshuh. D.C.Pa., 
118 F.Supp. 267. 

Service under state statnte 

Where all plaintiffs, who sued res¬ 
ident of Ohio for Injuries resulting 
from collision which occurred in Mid¬ 
dle District of Pennsylvania, were 
residents of Western District of 
Pennsylvania, venue was properly 
laid in Western District of Pennsyl¬ 
vania, notwithstanding service was 
secured pursuant to Pennsylvania 
Non-Resident Motorist Act which re- 
Quires that any suit in state courts 
must be brought in county in which 
cause of action arose. 

U.S.—Claditls v. Wainwrlght. D.C. 
Pa., 119 F.Supp. 739. 

72.5 U.S.—^Western Cas. & Sur. Co. 
V. Biggs, C.A.I11., 217 F.2d 163. 

72.10 U.S.—Olberdlng v. Illinois 


Cent. R. Co.. Ky.. 74 S.Ct. 83. 846 

U. S. 338, 98 L.Ed. 39. 

73. U.S.—Olberdlng v. Illinois 
Cent. R. Co., supra—^Luckett v. 
Delpark, Inc., N.J., 46 S.Ct. 897, 
270 U.S. 496, 70 L.Ed. 708. 

MacNeil v. Whlttomore, C.A.Vt., 
264 F.2d 820—Townsend v. Bucy- 
rus-Erle Co., C.C.A.Okl., 144 F.2d 
106—Blank v. Bitker, C.C.A.Ill., 136 
F.2d 962—North Butte Mining Co. 

V. Tripp. C.C.A.Mont.. 128 P.2d 688 
—Doyle V. Loring, C.C.A.Tenn., 107 
F.2d 337, certiorari denied 60 S.Ct. 
808, 309 U.S. 686. 84 L.Ed. 1029— 
Central West Public Service Co. v. 
Craig, C.C.A.Neb., 70 F.2d 427— 
Burckhardt v. Northwestern Nat. 
Bank. C.C.A.Or., 38 P.2d 668, certio¬ 
rari denied 60 S.Ct. 463, 281 U.S. 
764, 74 L.Ed. 1172—Wilson v. Beard, 
C.C.A.N.Y., 26 P.2d 860. 

Dennis v. Galvanek, D.C.Pa., 171 
F.Supp. 116—^Underwood v. Del¬ 
aney, D.C.Del., 170 F.Supp. 21— 
Schultz V. McAfee, D.C.Me., 160 F. 
Supp. 210—^Finger v. Masterson, D. 
C.S.C., 162 F.Supp. 224—^Ports¬ 

mouth Baseball Corp. v. Prick, D.C. 
N.T., 132 F.Supp. 922—Rhyne v. 
Plgott, D.C.N.T., 122 F.Supp. 774 
—Baltimore & O. R. Co. v. Thomp¬ 
son, D.C.Mo., 80 F.Supp. 670—Du¬ 
gan V. Gardner, D.C.N.T., 68 F. 
Supp. 709—Steele v. Dennis, D.C. 
Md., 62 F.Supp. 73—Pinkus v. 
Walker, D.C.N.J., 61 F.Supp. 610— 
Geismar v. Bond & Goodwin, D.C. 
N.T., 39 F.Supp. 636—Bolmer v. U. 
S. Fidelity & Guaranty Co. of Bal¬ 
timore, Md., D.C.Ky,, 11 F.Supp. 
660—Brauns v. Ailshie, D.C.Idaho, 
6 F.Supp. 388. 

Brokaw v. United Oil & Gas 
Products Co., D.C.La., 46 F.2d 360— 
Jones V. Consolidated Wagon & Ma¬ 
chine Co., D.C.Idaho, 31 P.2d 383, 
appeal dismissed 60 S.Ct. 66, 280 
U.S. 619, 74 L.Ed. 689—Hodgman v. 
Atlantic Refining Co., D.C.Del., 274 ^ 
P. 104. 

26 C.J. p 705 note 90. j 

PoUoy of statute 

The policy behind the provision is 
to save defendants from inconven¬ 
iences to which they might be sub¬ 
jected if they could he compelled to 
answer In any district, or wherever 
found. 


XJ.S.—Nelrbo Co. v. Bethlehem Ship¬ 
building Corporation, N.Y., 60 S. 
Ct. 163, 308 U.S. 166, 84 L.Ed. 167, 
128 A.L.R. 1437. 

Bezldenoe shown to he In another 
state 

U.S.—Glazier v. Van Sant, D.CMo., S3 
F.Supp. 113. 

FilvUage 

Although, prior to amendment of 
Judicial Code in 1887, an action in 
federal district court based on di¬ 
verse citizenship might be brought 
wherever defendant could be found, 
since such amendment it is defend¬ 
ant’s privilege to have it brought in 
district of defendant’s or plaintiff’s 
residence. 

U.S.—Klbler v. Transcontinental & 
Western Air, D.C.N.T., 63 F.Supp. 
724. 

Snlt by gnozdiaa 

Where automobile accident occur¬ 
red in South Carolina, defendant re¬ 
sided in North Carolina and plaintiff 
infant resided in New York the in¬ 
fant could not cause a guardian ad 
litem or a next friend to be appointed 
in South Carolina for the purpose of 
bringing suit in such state and there¬ 
by create venue In the federal court 
in South Carolina based solely on the 
residence of the guardian ad litem 
or next friend, since the guardian ad 
litem is not a party in Interest in 
suit. 

U.S.—Blackwell v. Vance Trucking 
Co., D.C.S.C., 139 F.Supp. 103. 

73.5 U.S.—^Murphree v. Mississippi 
Pub. Corp., C.C.A.Miss., 149 F.2d 
138, affirmed 66 S.Ct. 242, 826 U.S* 
438, 90 L.Ed. 186. 

74. U.S.—^Nelrbo Co. v. Bethlehem 
Shipbuilding Corporation, N.Y., 60 
S.Ct. 163, 308 U.S. 166, 84 L.Ed. 
167, 128 A.L.R. 1437. 

Graver Tank & Manufacturing 
' Corporation v. New England Ter¬ 
minal Co., C.C.A.R.I., 125 F.2d 71— 
Jones Store Co. v. Dean, C.C.A.Mo., 
66 F.2d 110, certiorari denied Dean 
V. Jones Store Co., 52 S.Ct, 641, 286 
U.S. 669, 76 L.Ed. 1292. 

Urso V. Scales, D.C.Pa., 90 F. 
Supp. 663—^Employers Mut. Liabil¬ 
ity Ins. Co. of Wisconsin v. Andrus, 
D.CAla., 39 F.Supp. 606—Kraut v. 
Worthington Pump A Machinery 
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§§ 17(1)-17(2) FEDERAL COURTS 

defendant 'waives his privilege as to venue, as is 
discussed in Federal Civil Procedure §§ 483-485. 

The general rule of venue heretofore stated ap¬ 
plies to suits in equity as well as to actions at law,*^® 
to actions for declaratory judgments,and to cases 
of exclusively federal jurisdiction as well as to cases 
of concurrent jurisdiction, where the particular 
venue of the action is not provided for elsewhere 
than in this provision of the statute.'^'^ Special stat¬ 
utory exceptions to general venue requirements are 
considered infi’a § 17(3). 

Effect of nonresident motorist statutes. While 
the act of a nonresident motorist in operating a mo¬ 
tor vehicle in the state may warrant the assumption 
of jurisdiction over him by a court witliin the 
state,77.5 as a general rule, venue in the federal 
courts, as based on residence in a state, is not es¬ 
tablished by mere use of the highways under a state 
nonresident motorist statute providing for construc¬ 
tive service of process against nonresidents in cases 
arising out of the operation of automobiles in the 


state.77.10 Although there is some authority to the 
contrary,77.15 it is held that the e.xpress provisions 
of the federal venue statute are not affected by such 
state statutes,77-20 and that these slate statutes do 
not create an implied waiver of venue requirements 
effective in the federal courts, as discussed in Fed¬ 
eral Civil Procedure § 485. 

§ 17(2).-What Constitutes Resi¬ 

dence 

Under statutory venue requirements based on resi¬ 
dence of the parties, a person is a ^‘resident" only where 
he is a citizen and is domiciled; and he is a resident 
where he makes his home. 

Under statutory provisions fixing venue require¬ 
ments based on residence of the parties, a person 
is a ''resident’* only where he is a citizen and is 
domiciled; and he is a resident where he makes 
his homc.77.50 W'liile the former Judicial Code 
provision as b) vt'iiue used the term "inhabitant’* in 
the fixing of its recpiireincnts, 77.55 the rephrasing 


Corporation, D.G.N.Y,, 1 P.Supp. 
307, 

Federal court to which a cause may¬ 
be removed roq Removal of Causes 
§§ 235, 236. 

75. U.S.—Butti^rworth v. Hill, Vt, 5 
S.Ct 796, 114 U,S. 128, 29 L.Bd. 

no. 

Dutton V. Way cross First Nat. 
Bank, D.C.Fla., 244 F. 23C. 

76. Federal venue in declaratory 
judgment actions see Declaratory 
Judgments § 114. 

77. U.S.—Canon v. Robertson, D.C. 
Md., 32 F.2d 295. 

25 ax p 706 note 93. 

En cases arising before Judicial 
Code, it was sometimes held that cas¬ 
es of exclusively federal jurisdiction 
could be brought in any district 
where defendant could be found and 
served with process. 

TJ.S.—^In re Keasbey & Mattlson Co., 
N.Y., 16 S.Ct. 273, 160 U.S. 221, 40 
D.Ed. 402. 

25 C.X p 700 note 94. 

77.5 U.S.—Martin v. Fischhaoh 
Trucking Co., C.A.Mas3., 18.3 F.2d 
53. 

77.10 U.S,—Olberding v. Illinois 
Cent. R. Co., Ky., 74 $.Ct 83, 346 
U.S. 335, 98 D.Fd, 39. 

Ulrich V. Stead, D.C.N.T., 161 
F.Supp. 891—O'Brien'V. Weber, D. 
C.Pa., 137 F.Supp. 684. 

JPorelgn oorporatlou by operating; 
motor vehicle on highway In Mas¬ 
sachusetts did not thereby consent to 
be sued, as against contention that 
under Massachusetts nonresident 
motorist statute operation of vehicle 
on highways of Massachusetts by 
nonresident is deemed equivalent to 


appointment by nonresident of reg¬ 
istrar of motor vehicles as his attor¬ 
ney for service of process in actions 
arising out of such operation, and 
that defendant had by its action in 
operating motor vehicle In Atnssa- 
cluisett.s appointed an agent In .Mas¬ 
sachusetts for service or process in 
actions brought agaln.st foreign cor¬ 
poration in Massanhu8ott.M. 

U.S.—^Martin v. FI.Mchliach Trucking 
Co., C.A.Mass., 183 F.2d 53. 

77.15 U.S.—Morris v. Sun Oil Co., 
D.C.Md., 88 F.Supp. 529—Audr.^ws 
V. Joseph Cohen & Sons, D.C.Tex., 
45 F.Supp. 732. 

Fro'irlslou held inappUoable 
The provision authorialng tiling of 
suits based on diversity of cltlK^-n- 
ahip at either plaintiff's or defend¬ 
ant's domicile was hold inapplicable 
In action against nonresidents 
brought under a state statute provid¬ 
ing for civil process against nonresi¬ 
dents in cases arising out of opera¬ 
tion of automobiles in such state. 
U,S.—-Borgstedt v. Neff, D.aUa., 17 
F.Supp. 753. 

Consent to be sued 
An employee's operation of motor 
vehicle in Pennsylvania and employ¬ 
er's ownership thereof constituted ef¬ 
fective consent by them to be sued 
In federal district court in Pennsyl¬ 
vania for damages resulting from 
collision with another motor vehicle 
In such Commonwealth, although 
such district was without express 
provisions of federal venue statute. 

Falter v. Southwest Wheel Co., 
DlO-Po., 109 F.Supp. 656-—Urso v. 
Scales, D.CkFa^r 90 F.Supp, 653. 

774*0 U.S.—Olberding Wno|j* 
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Crnlral R. Co., Ky., 74 S.Ct 83, 
346 IT.S. 338, 98 L.Md. iiO. 
Nonresidence of plaintiff and defend* 
ant 

'\Vhi*ra divensity of oitlK*ni.RhIp wn« 
rclii*<i on to (‘Ktablish Juri.s(li<*tion r*f 
dtRtrict onurt In action liy 
I Conn<*<;f b*ut resident againRt 
I oi»rporation arising out of autonuf- 
lulo roUlslon In Mnnsachusofcts, fact 
that tdainfiff's agont drove motor vc- 
hltiltt tm MassaciniHotta highway did 
not oHtaliliHh that plaintiff was doing 
huHinoHM in Ar.aHsachtisr'tts. and fact 
that defendant was anH*niii)Ic to proa- 
e.sH under Motorist's Financial Kc- 
«pon.sIbility .Statute of Martsachusidts 
did not make defendant a rtfsidunt of 
MsisHai’hUMctts, for purpose of es- 
tai)li«hlnig venue in MassachustHts. 
U.S.—Martin v. FiH<'hi»n<‘h Trucking 
Co., nC.MiiHH., $ K.it.lX 602, nf- 
ftrmed, C.A., 183 F.Sd S3. 

77.SO xr.S.—Breskmnn v. Williams, 
D.aPa., 164 F.Hupp, 61—Finger v. 
Masterson, D.tXS.th, 163 F.Supp. 
234—United Nations K<»rmn 
construction Agency v. Olasa Pr<i- 
ductlon Methods, Inc., D.C.N.Y,, 142 
F.Supp. 243—Koons v, Kaiser, D.C. 
N.T., 91 F.Supp. 611. 

Bottiiolle 

Within statute which provides that 
action based on diversity of cittssen- 
ship may be brought In district where 
all plaintiffs or all defendants rcsida 
'‘reside"' means ‘'domicile.*' 

U.S.—Schulta V. McAfee, D.CMa, 160 
FJupp, 210—aherman y. Collin, t>, 
117 F.Supp. 400—Koons v. 
Kalsen D,p.K.Y., 01 FSupsb 511. 

7745 IMceanljqr of tem 
ity **lnhablt«4t|'* m , unM in tlie 
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of the federal venue statute by substituting the word 
^‘reside** for ‘‘inhabitant” made no substantive 
change in the venue of federal courts,since 
“citizen,” “inhabitant,” and “resident” are synony¬ 
mous tcrms.’^'^-*>5 

According to some authority, however, state citi- 
zetiship for the purpose of conferring jurisdiction 
in diversity of citizenship cases, and residence in a 
judicial district for venue purposes are not neces¬ 
sarily one and the same thing; they arc not synony¬ 
mous, co-cxistent, or convertible terms.'^'^.ro a 
person may have a residence in one state while his 
citizenship continues in anotherJ^.TS However, 
state “citizenship” and “residence” are related or 
cognate terms and the existence of one, although not 
conclusive, is cogent evidence of the other, and they 
both embody the concept of domicile or a place 
culled home as distinguished from a transitory or 
temporary place of abode.'^'^*^*^ 

Transitory abode. Residence does not arise out 
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of a transitory abode or out of a temporary sojourn 
in a place other than that of residence or domi- 
cile.'^’^-85 So a party who lives in one slate but who 
maintains a summer home in another state which 
is visited only in the summer does not “reside” in 
such other state within the venue statuteJ'^-^® 

§ 17(3).-Statutory Exceptions to 

General Venue Requirements 

Where a statute specifies the venue of particular 
actions, the general rules as to venue may not apply. 

While the express provisions of the statute, 28 U. 
S.C.A. §§ 1391, 1392, relating to venue in civil suits 
generaIl3J', cannot be nullified by implication,they 
are subject to statutory exceptions,^® and, where a 
statute specifies the venue of particular actions, the 
general rules as to venue may not apply.®® The 
general venue provisions are supplementary to, and 
not in limitation of, venue provisions in various 
special statutes.®®-^ However, exceptions to gen- 


JiKllclal Code proviakm. Included the 
itlna of domicile or rcalthinco. 

U.S.—Canon v. Kobvrtaon, IXC.Md., 32 
F.2d 2ilG. 

D.C. — Kills V, Wall & Beaver Street 
Corp., 146 P.2d 377, 79 U.S.App.D.C. 
334. 

(2) An Inhabitant of a place was 
one who ordinarily was pi^rsonolly 
Iiri'Hont there; not merely in itlnero, 
imt as a resident and dweller there¬ 
in. 

U.S.-—Bicycle Stcpladdcr Co. v. Gor¬ 
don, C.C.U1.. 67 P. 629. 

25 CJ. p 704 note 87 Ca], 

<3) A partnership was an Inhabit¬ 
ant of the state of which it was a 
citizen, namely, the state of which 
the partners were citizens. 
U.S.—Suthorland v. U. S., C.C.A.JTeb., 
74 I^*.2d 89. 

<4) A person informing another 
subscQuently suing for declaratory 
judgment that he was moving to city 
in district wherein suit was brought, 
giving his address In letter as in 
such city, sending letters from such 
address, living in rented apartment 
thereat, and physically present there 
longer than at any other place, was 
an inhabitant of such district and 
properly served with process there¬ 
in. 

U.S.—1. Du Pont De Nemours & 
Co, V. Byrnes, C.C.A.N.T., 101 F. 
2d 14. 

D.C*—^Brotherhood of I^ocomo- 
tive Firemen and Englnemen v. 
Graham, m WM 802, 84 U.S.App, 
0*0. 87, certiorari denied 89 S.Ot. 
1627, 827 U.S. 954, 98 UBd. 1764, 
reversed on other grounds 70 S.Ot. 
X4, 888 U,S* 282, 94 22. 

reviser# itote which follows 
seetloxi 1891 (a), citing eases decided 


under the old law, states that the 
word: 'reside,' was substituted in 
the new law for the exprc.ssion: is an 
‘inhabitant,’ because ‘inhabitant’ and 
‘resident’ are ‘synonymous.’ ” 

U.S.—Du Roure v. Alvord, D.C.N.Y., 
120 F.Supp. 186, 170, 

77.65 U.S.—Steidle v. "Reading Co., 
O.C.A.N.J., 24 F.2d 299, certiorari 
denied 49 S.Ct. 13, 278 U.S. 609, 73 
KEd. 636. 

Edgewatcr Realty Co. v. Ten¬ 
nessee Coal, Iron & Railroad Co., 
D.C.Md., 49 F.Supp. 807. 

77.70 U.S.—Townsend v. Bucyrus- 
Erlo Co., C.C.A,Okl., 144 F.2d 106. 
77.75 U.S.—Townsend v. Bucyrus- 
Erie Co., supra. 

77.80 U.S.—^Townsend v. Bucyrus- 
Erio Co., supra. 

77.86 U.S.—Finger v. Masterson, D. 

C.S.C., 162 F.Supp. 224. 

77.90 U.S.—Sherman v, Collin, D.C. 

Me., 117 F.SUPP. 496. 

7a U.S.—Ettenberg v. Blair, D.C.N. 
T„ 36 F.2d 989. 

79. U.S.—Arthur v. Compagnie Gen¬ 
erals TransatiantiQue, O.C.A.CanaI 
Zone, 72 F.2d 662. 

Findlay v. Florida East Coast 
Ry. Co., D.aFla., 3 F.Supp. 393, af¬ 
firmed, aC.A., 68 F.2d 640, certio¬ 
rari denied 64 S.Ct. 629, 292 U.S. 
623, 78 L.Bd. 1478. 

25 C.X P 706 note 96. 

I40cal or transitory actions general¬ 
ly see infra § 25. 

80* U;S.—Goldlawr, Inc. v. Shubert, 
0.O.Pa., 189 F.Supp. 677--’Wall v. 
Wagner, D.CJt76b., 126 F.Supp, 854, 
affirmed, C.A., Whittaker v. Wall, 
226 F.2d 868—Grossman v. Young, 
0.O.N.Y., 70 F.Supp. 970—Abel v. 
HellaweXl, D.ON.Y.^ 26 F;Supp; 448. 
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Cocker v. New York, O, & W. Ry. 
Co., D.C.N.Y., 253 F. 676. 

Pa.—Baltimore & O. R. Co. v. Barry, 
87 Pittsb.Leff.J. 351. 

“Special venue statutes” defined see 
supra § 16 b. 

Jurisdiction under Federal Anti- 
Trust Act and Clayton Act see 
Konopolles § 97. 

Venue in action in admiralty under 
Jones Act sec Admiralty § 79 a (2), 
Venue in actions against director 
general of railroads under federal 
war-time control see Railroads $ 
31. 

Venue in actions for infringements 
of patents see Patents I 316. 
Venue in actions in federal court un¬ 
der Jones Act see Seamen § 208. 
Venue in eciuity suit to obtain patent 
see Patents $ 142, also 48 C.J. p 171 
notes 34-38. 

Where corporation Is a party see in¬ 
fra §S 21<1)-21(7). 

Constming together 
The section of the Elkins Act 
providing for equitable proceedings 
to enforce the provisions of the In¬ 
terstate Commerce Act and stating 
that a petition may be presented 
to any district court having jurisdic¬ 
tion was required to be construed 
in the light of the general venue sec¬ 
tion of the former Judicial Code pro¬ 
vision prohibiting the bringing of a 
civil action against any person in 
any other district than that whereof 
he is an inhabitant, and tt was lim¬ 
ited by that general section. 

U.S.—U. S. V. Phillips Petroleum Co.* 
0,C.0el., 86 F.Supp. 480. 

80.6 U.S.—^Phillips V. Pope & Talbot, 
D.C.N.T., 102 F.Supp. 51—Ander- 
son-35Viberg, Ihc. v. Justin R. Clary 
1 & Son, 0.C.N.Y., 98 F.Supp. 76. 
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eral venue requirements must be found in the fed¬ 
eral law,8®‘i® and a special venue statute supersedes 
the general venue statute only in so far as they can¬ 
not both be applied according to their terms.81 

In an action in a district where defendant could 
not ordinarily be sued, where several causes of ac¬ 
tion are joined which are separate and distinct and 
the court has territorial jurisdiction as to defendant 
with respect to one cause of action under a statutory 
provision specifying the venue of such actions, the 
bill may be dismissed on objection, as far as defend¬ 
ant is concerned, as to the causes of action not 
arising under such special statute,82 but where the 
other relief sought is incidental to that sought in 
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the main action, a motion to dismiss with respect 
thereto is properly denied.®^ 

Special venue provisions have been construed and 
applied in various particular actions, including ac¬ 
tions against the alien property custodian or his 
successor,83.5 actions to establish citizenship or na- 
tionality,®®-^® actions for infringement of copyright 
and unfair competition,88-15 and in actions under the 
Fair Labor Standards Act.82-2® Also, special venue 
provisions determine the district in which suit 
may or should be brought in actions under the 
Federal Employers* Liability Act,®®-®® interpleader 
actions,®®-®*^ actions to enforce price or rent con- 


80.10 U.S.—^Doyle v. Loring. C.C.A. 
Tenn., 107 P.2d 837, certiorari de¬ 
nied 60 S.Ct. 808. 309 U.S. 686, 84 
L.Ed. 1029—Weaver v. Atlas. D.C. 
La.. 31 F.2d 484. 

Special statute held not applloahle 

(1) Suit to enjoin investigators of 
Federal Power Commission from con¬ 
tinuing investigation in alleged high¬ 
handed manner undertaken was not a 
“suit to enjoin violation of Federal 
Power Act or rule, regulation or or¬ 
der thereunder" within meaning of 
special venue statute granting juris¬ 
diction to district court of districts 
wherein violation occurred without 
reference to district of residence of 
defendant. 

U.S.—Mississippi Power & Light Co. 
V. Federal Power Commission. C.C. 
A.5, 131 F.2d 148. 

(2) Provision in Labor Manage¬ 
ment Relations Act with respect to 
venue in suits by or against labor 
organizations speclflcally limits its 
relaxation of venue requirements to 
grant increased jurisdiction over a 
labor organization, and it does not 
grant jurisdiction to court over oth¬ 
er parties who are inhabitants of an¬ 
other district and who do not waive 
their right to insist on proper venue. 
U.S.—^International Ass'n of Ma¬ 
chinists V. Smiley. D.C.Pa,, 76 F. 
Supp. 800. 

(3) Such provision in Labor Man¬ 
agement Relations Act did not au¬ 
thorize action by union against mem¬ 
bers of Pennsylvania Labor Rela¬ 
tions Board to enjoin conduct of elec¬ 
tion for purpose of determining a 
bargaining representative to be 
brought in district other than dis¬ 
trict where principal office of board 
was located. 

U.S.—International Ass'n of Ma¬ 
chinists V. Smiley, supra. 

81. U.S.—Sonken-Galamba Corpora¬ 
tion V. Atchison. T. & S. F. Ry. Co., 
D.C.Tex.. 29 F.Supp. 796. 

88 . See Federal Civil Procedure § 
480. 


83. See Federal Civil Procedure S 
480. 

83.5 U.S.—^Fausten v. Clark, D.C.Pa., 

86 F.Supp. 238—Gowlan v. Mark¬ 
ham, D.C.N.Y., 69 F.Supp. 534— 
Swiss Bank Corp. v. Markham. D. 
C.N.T.. 64 F.Supp. 927. 

Debt claims 

General provisions of the Trading 
with the Enemy Act permitting a 
claimant to institute suits in equity 
in federal district court for district 
in which claimant resides, is super¬ 
seded in so far as it conflicts, with a 
subsequently enacted special provi¬ 
sion of the act that only federal dis¬ 
trict court for District of Columbia 
has jurisdiction to entertain suits 
for debt claims which have been dis¬ 
allowed, and all debt claims are gov¬ 
erned by special provision. 

U.S.—Fausten v. Clark, D.C.Pa., 86 F. 
Supp. 238. 

Besideaos of administrator 

Federal court of district in which 
administrator of alien resided held 
to have jurisdiction of suit against 
alien property custodian, although 
administrator was appointed and es¬ 
tate was being administered in an¬ 
other district. 

U.S.—Sturchler v. Hicks. D.C.N.Y., 17 
F.2d 321. 

83.10 Flaos of permanent residence 

(1) Actions to obtain judgments 
declaring plaintiffs to be United 
States Nationals could have been 
brought in the district court for the 
District of Columbia or in the dis¬ 
trict court for the district in which 
plaintiff claimed a permanent resi¬ 
dence. 

U.S.—^Jung Wal Mook v. Brownell. C. 
A.Cal., 228 F.2d 412. 

Yamamoto v. Acheson, D.C.Ariz., 
93 F.Supp. 346. 

(2) Suit can be brought in district 
where plaintiff "claims" a permanent 
residence, and actual residence at 
present or at any time in the past 
is not required. 

U.S.—Yun Lin v. Acheson, D.C.Cal., 

87 F.Supp. 463. 


83.15 U.S.—Geo-Physical Maps, Inc. 
V. Toycraft Corp., D.C.N.Y., 162 F. 
Supp. 141. 

Jurisdiction and venue in copyright 
infringement actions generally see 
Copyright and Literary Property } 
147. 

83.20 xajnnotlon proceeding 

Federal district court in Pennsyl¬ 
vania had jurisdiction of action to 
enjoin a New Jersey resident who 
operated a business in Pennsylvania 
of an Interstate character from vio¬ 
lating the record keeping provisions 
of Fair Labor Standards Act. 

U.S.—Walling v. Reilly, D.C.Pa., 59 
F.Supp. 740. 

83.25 U.S.—^Marks v. Pennsylvania 
R. Co., D.C.N.Y., 8 P.R.D. 242—Sul¬ 
livan v. Southern Pac. Co., D.C.N. 
Y., 7 F.R.D. 206. 

Choice not limited 

Under Federal Employers' Liabil¬ 
ity Act permitting action to be 
brought in United States District 
Court in district of defendant's resi¬ 
dence, in which cause of action arose 
or in which defendants shall be doing 
business at time action is begun, al¬ 
though plaintiff’s choice of venue im¬ 
poses an almost punitive burden on 
a defendant, plaintiff's choice may 
not be limited by the courts. 

U.S.—Di Filippo V. Pennsylvania R. 

Co., D.C.N.Y., 7 F.R.D. 730. 

83.30 District in which o&s of claim¬ 
ants resides 

U.S.—Gannon v. American Airlines, 
Inc., C.A.Okl., 261 P.2d 476. 

Kennametal, Inc. v. Internation¬ 
al Union, United Auto., Aircraft 
and Agr. Implement Workers of 
America, (UAW) AFL-CIO, D.C. 
Pa., 161 F.Supp. 862—^Moseley v. 
Sunshine Biscuits, D.C.Mo., 107 F. 
Supp. 164, motion sustained 110 F. 
Supp. 167—^Westinghouse Elec. 
Corp. V. United Elec. Radio St Mach. 
Workers of America, D.C.Pa., 92 F. 
Supp. 841—John Hancock Mut. Life 
Ins. Co. V. Brown, D.C.Mich., 78 F. 
Supp. 982—Massachusetts Mut. 
Life Ins. Co. v. Edner, D.C.Pa., 73 
F.Supp. 300—Globe Indemnity Co. 
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trol regulations,88.85 and suits involving the Securi¬ 
ties and Exchange Act.88.40 

§ 17(4).-Actions against Persons 

Acting in Representative Capaci¬ 
ty; Government Officials 

In actions by or against persons acting In a repre¬ 
sentative capacity, their personal residence controls in 
determining the Jurisdiction of federal courts; but in 
suits against government officials involving acts done In 
their official capacities, their official residence controls. 

In actions by or against persons acting in a repre¬ 
sentative or fiduciary capacity, their personal resi¬ 
dence controls in determining the jurisdiction of 
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particular federal court8.84 

The venue of a suit against a government official 
as an individual, in contradistinction to a suit against 
him in his official capacity, is the official’s place 
of residence or presence, or in some instances the 
district where an offense is alleged to have been 
committed.84*5 However, in suits against govern- 
ment officials involving acts done in their official 
capacities, their official residence controls.*® Offi¬ 
cers of the United States government whose official 
residence is in Washington, D, C, are subject to 
suit only in the District of Columbia.88.2 It has 
been held, however, that a federal governmental 


V. Pugret Sound Co., D.C.N.J.. 47 F. 
Supp. 43—^Metropolitan Life Ins. 
Co. v. Skov, D.C.Or., 46 F.Supp. 140. 

83.35 U.S.—^Fancher v. Clark, D.C. 
Colo., 127 F.Supp. 452—^Porter v. 
Larrett, D.C.Pa., 89 F.Supp. 35— 
Porter v. Pinch, D.C.Mich., 65 F. 
Supp. 168—Bowles v, H. E. Pogue 
Distillery Co., D.C.Ky., 63 F.Supp. 
816—Bowles v. Carpenter, D.C. 
Colo., 62 F.Supp. 13—Bowles v. L. 
D. Schrelber & Co., D.C.Mlnn., 56 
F.Supp. 814. 

Bantal overohargss 

An action for rental overcharges 
could be brought In any district in 
which any part of the act or transac¬ 
tion constituting the violation oc¬ 
curred, or in any district where de¬ 
fendant resided or transacted busi¬ 
ness and process could be served in 
any district where defendant could be 
found. 

U.S.—Fancher v. Clark, D.C.Colo., 127 
F.Supp. 462. 

U. S. V. Rockhill, D.C.Or., 9 F.R. 
D. 695. 

83.40 U.S.—Guaranty Underwriters 
V. Johnson, C.C.A.Fla., 133 F.2d 
54. 

SnforcemeiLt of llahility or duty 

Venue portion of Securities Ex¬ 
change Act giving federal district 
and certain other courts exclusive 
Jurisdiction of violations of the act 
and authorizing actions to enforce 
liability or duty under the act to be 
brought in any “such district” refers 
to the district rather than to the na¬ 
ture of the violation. 

U.S.—Grossman v. Young, D.C.N.T., 
70 F.Supp. 970. 

Situs of traasaotious 

(1) An action by stockholder seek¬ 
ing recovery of Insider short-swing 
profits allegedly realized from stock 
transactions was properly brought in 
the Southern District of New York, 
where some of the transactions oc¬ 
curred. 

U.S.—Blau V. Mission Corp., C.A.2, 
212 F.2d 77, certiorari denied 74 
S.Ct. 872, 347 U.S. 1016, 98 L.Ed. 
XisS— F^co V. Donner Foundation, 


Inc., C.A.N.Y., 208 F.2d 600—Gratz 
V. Claughton, C.A.N.Y., 187 F.2d 46, 
certiorari denied 71 S.Ct. 741, 341 

U. S. 920, 95 L.Ed. 1353. 

Blau V. Lamb, D.C.N.Y., 20 F.R.D. 
411. 

(2) Such an action could be main¬ 
tained in Southern District of New 
York, notwithstanding defendant re¬ 
sided In Michigan, where transac¬ 
tions were executed In New York 
Stock Exchange In Southern District 
of New York. j 

U.S.—Grossman v. Young, D.C.N.Y., 
70 F.Supp. 970. I 

84. U.S.—Findlay v. Florida East 
Coast Ry. Co., C.CA.Fla., 68 P.2d 
540, certiorari denied 54 S.Ct. 629, 
292 U.S. 623, 78 L.Ed. 1478—Wilson 

V. Beard, C.C.A.N.Y., 26 P.2d 860. 
Determination of Jurisdiction of fed¬ 
eral courts generally in such cases 
see infra S 61. 

Service of process on United States, 
officer, or agency see Federal Civil 
Procedure S 200. 

84.5 U.S.—Fischler v. McCarthy, D. 

C. N.Y., 117 F.Supp. 643, affirmed, C. 
A., 218 F.2d 164. 

85. U.S.—Canon v. Robertson, D.C. 
Md.. 32 F.2d 296. 

B & S Lenox Trade School v. 
Veterans’ Education Appeals Bd., 

D. C.N.T., 129 F.Supp. 372—Fischler 
V. McCarthy, D.C.N.Y., 117 F.Supp. 
643, affirmed, C.A.. 218 F.2d 164— 
Mouton V. U. S., D.C.Wash., 106 F. 
Supp. 336—Sldbury v. Gill, D.C.N. 
C., 102 F.Supp. 483—Clement Mar¬ 
tin, Inc. V. Dick Corp., D.C.Pa., 97 
F.Supp. 961—Thurman v. Consoli¬ 
dated School Dist. No. 128, Turpin, 
Okl., D.C.Kan., 94 F.Supp. 616— 
Peoples Bank v. Federal Reserve 
Bank of San Francisco, D.C.Cal., 58 
F.Supp. 25, appeal dismissed, C.C. 
A., 149 F.2d 850—Koser v. Blank- 
enhorn, D.C.Pa., 67 F.Supp. 278— 
Scientific Mfg. Co. v. Walker, D.C. 
Pa., 40 F.Supp. 466—Smith v. Far¬ 
ley, D.C.N.Y., 88 F.Supp. 1012— 
Ernest v. Flelssner, D.C.Wls., 38 F. 
Supp. 326—Grandillo v. Perkins, D. 
C.Ohio, 86 F.Supp. 646—^New Or¬ 
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leans Private Patrol Service ▼. 
Fleming. D.C.La., 83 F.Supp. 856— 
Kentucky Natural Gas Corpora¬ 
tion V. Public Service Commission 
of Kentucky, D.C.Ky., 28 F.Supp. 
609, affirmed. C.C.A., Public Serv¬ 
ice Commission of Kentucky v. 
Kentucky Natural Gas Corporation, 
119 P.2d 417—Nesbitt Fruit Prod¬ 
ucts V. Wallace, D.C.Iowa, 17 P. 
Supp. 141—Carr v. Desjardines, D. 

C. Okl., 16 F.Supp. 846. 

To enjoin act under color of oflloe 

Where the suit is not to enforce 
an official duty, but to enjoin the 
official from doing an act under color 
of his office which is beyond his offi¬ 
cial powers because violative of con¬ 
stitutional provisions, no different 
rule applies, notwithstanding such 
officials Intend ultimately to return 
to their private residence, and con¬ 
tinue to vote in such district. 

U.S.—Baltimore & O. R. Co. v. Board 
of Public Works of West Virginia, 

D. aW.Va., 17 F.Supp. 170. 

85.8 U.S.—New Haven Publlo 
Schools V. General Services Admin¬ 
istration, C.A.Ind., 214 P.2d 592— 
Fox V. Krug, C.C.A., 161 F.2d 1013. 

Fischler v. McCarthy, D.C.N.Y., 
117 F.Supp. 643, affirmed, C.A., 218 
F.2d 164—Mouton v. U. S., D.C. 
Wash., 106 F.Supp. 836—Clement 
Martin, Inc. v. Dick Corp., D.C.Pa., 
97 F.Supp. 961—^Mission Beverage 
Co. V. Porter, D.C.N.Y.. 72 F.Supp. 
668—Olson v. Porter. D.C.Wis., 68 
F.Supp. 240—^Wisconsin Restaurant 
Ass’n V. Porter, D.C.Wls., 68 F. 
Supp. 239—U. S. V. 386 Acres of 
Land in Milwaukee County, Wls., 
D.C.Wls., 61 F.Supp. 746—^Hart- 
I mann v. Federal Reserve Bank of 
' Philadelphia, D.C.Pa., 66 F.Supp. 

I 801. 

Harris v. Bayer, D.C.Pa., 18 F. 
R.D. 392. 

Jurlsdiotlon held shown 

D.C.—Moberly Milk Products Co. v, 
Fleming, D.C.. 69 F.Supp. 776, af¬ 
firmed 160 F.2d 259, 82 U.S.App.D. 
C. 16, certiorari dismi.ssed 67 S.Ct, 
1304, 881 U.S. 786, 91 L.Ed. 1816. 
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agency may in some circumstances be treated as a 
corporation and may be sued in any district where it 
maintains an office and does business; and service 
on the regional officer of the agency in the district 
is sufficient to give the federal court jurisdiction 
over the superior officer of the agency whose official 
residence is outside the district.85.4 

The general rule that an officer must be sued in 
the place of his official residence has been applied 
in actions against the Secretary of Agriculture, 
the Attorney General,85.8 the United States Civil 
Service Commission,85-10 the Commmandant of the 
Coast Guard,85.i2 the Board of Governors of the 
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Federal Reserve System,85.14 ^nd the General Serv¬ 
ices Administrator.85.i6 Similarly, official residence 
is determinative of venue in suits against the Home 
Loan Bank Board,85.i8 the Housing Expediter,85*20 
the Commissioner of Immigration and Naturaliza- 
tion,85.22 the Secretary of the Interior,85.24 and the 
Internal Revenue Service.85.26 Xhe Director of 
Internal Revenue, for purposes of venue, is similar 
to any other defendant and cannot be sued except 
in the judicial district in which he resides.85.28 

Suit may or should be instituted in the proper 
district of residence in actions against the Interstate 
Commerce Commission,85.30 the National Labor Re- 


85.4 U.S.—Gart v. Cole, D.C.N.T., 
166 F.Supp. 129. 

Public Kouilag Administrator 

In action again.st Public Housing 
Administrator for injuric.s received 
by minor plaintiff in housing project 
owned, operated, and managed by 
Public Housing Administration, ven¬ 
ue was properly laid in district in 
which cause of action arose and in 
which Housing Administration was 
carrying on business. 

U.S.—Slgona v. Slusser, D.C.Conn., 
124 F.Supp. 327. 

86.6 U.S.—Callaway County Agr. 
Stabilization and Conservation 
Committee v. Missouri Agr. Stabil¬ 
ization and Conservation Commit¬ 
tee, D.C.M 0 ., 122 F.Supp. 641. 

85A U.S.—Panatech Corp. v. Carl 
Zeiss, Inc., D.C.N.Y., 110 F.Supp. 
664. 

Zudlspengable party 

Proceeding wherein Attorney Gen¬ 
eral is indispensable party must be 
Initiated in District of Columbia, un¬ 
less Attorney General voluntarily ap¬ 
pears and waives Jurisdictional re¬ 
quirement. 

U.S.—Bustos-Ovalle v. Landon, D.C. 
Cal., 112 F.Supp. 874, affirmed, C. 
A., 225 F.2d 878—Panatech Corp. v. 
Carl Zeiss, Inc., D.C.N.Y., 110 F. 
Supp. 664. 

CSoutrol of criminal prosecutions 
Fact that Attorney General, as 
chief law enforcement officer of the 
United States, is vested with com¬ 
plete control over all criminal prose¬ 
cutions through the United States 
attorneys and other subordinates, and 
fact that he may supersede any sub¬ 
ordinate in any litigation in any 
court, cannot render him subject to 
Jurisdiction of every federal court, 
no matter where it may sit. 

U.S.—Goldberg v. Hoffman, C.A.7, 225 
F.2d 463. 

9iscrstioa 

In view of fact that Attorney Gen¬ 
eral’s residence is in District of Co¬ 
lumbia, district court of California 
had no Jurisdiction over Attorney 
General which would enable it to di¬ 


rect him to exercise his discretion in 
connection with suspension of de¬ 
portation of aliens. 

U.S.—Chavez V. McGranery, D.C.Cal., 
108 F.Supp. 265, affirmed, C.A, 220 
F.2d 857. 

85.10 U.S.—^Blackmar v. Guerre, La., 
72 S.Ct. 410, 342 U.S. 612, 96 L.Ed. 
634. 

Payne v. McKee, D.C.Va., 153 F. 
Supp. 932. 

85.12 U.S.—Bryant v. Rucker, D.C. 

Ala., Ill F.Supp. 309. 

85.14 Xiocal office 

Fact that Federal Reserve Act 
made provision for appointment in 
each reserve district of a federal re¬ 
serve agent, who was required to 
maintain local office of Board of Gov¬ 
ernors of Federal Reserve System on 
premises of reserve bank and to act 
as official representative of board, did 
not authorize maintenance of action 
against board in district in which 
board was not an inhabitant. 

U.S.—Peoples Bank v. Federal Re¬ 
serve Bank of San Francisco, D.C. 
Cal., 68 F.Supp. 25, appeal dismiss¬ 
ed, C.C.A., 149 F.2d 850. 

85.16 U.S.—New Haven Public 

School. s V, General Services Admin¬ 
istration, C.A.Ind., 214 F.2d 692— 
Trueman Fertilizer Co. v. Larson, 
C.A.Fla., 196 F.2d 910. 

Ove Gustavsson Contracting Co. 
V. Floete, D.C.N.Y., 176 F.Supp. 
644. 

85.18 U.S.—Queens County Group of 
Sav. & Loan Ass’n v. Home Loan 
Bank Bd., D.C.N.Y., 106 F.Supp. 
604. 

85.20 U.S.—Smart v. Woods, C.A. 
Ohio, 184 F.2d 714, certiorari denied 
71 S.Ct. 496, 340 U.S. 936, 95 L.Ed. 
676—Berllnsky v. Woods, C.A.Md., 
178 F.2d 266, certiorari denied 70 
S.Ct. 806, 339 U.S. 949, 94 L.Ed. 
1363, rehearing denied 70 S.Ct. 
1022, 839 U.S. 991. 94 L.Ed. 1392. 

85A8 U.S.—Corona v. IJandon, D.C. 
Cal., Ill F.Supp. 191. 

85.24 U.S.—Tribal Council of Black- 
feet Indian Reservation, Mont., v. 
Ickes, D.C.Mont., 68 F.Supp. 684. 
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Ziand patent 

District Court for the District of 
Columbia had Jurisdiction of subject 
matter of action for relief in nature 
of a mandfitory injunction to compel 
Secretary of Interior to approve the 
selection of and to issue a patent to a 
tract of land in California. 

D.C.—West Coast Exploration Co. v. 
McKay, 213 F. 2d 582, 93 U.S.App.D. 

C. 307, certiorari denied 74 S.Ct. 
850, 347 U.S. 989, 98 L.Ed. 1123. 

85.26 U.S.—Davis v. Trlgo Bros. 
Packing Corp., C.A.Puerto Rico, 266 
F.2d 174. 

85.28 U.S.—Sidbury V. Gill, D.C.N.C., 
102 F.Supp. 483. 

Jurisdiction not shown 
Where neither Collector of Inter¬ 
nal Revenue nor Commissioner, de¬ 
fendants In an action for declaratory 
Judgment, was a resident of Western 
District of South Carolina and nei¬ 
ther submitted himself voluntarily to 
Jurisdiction of district court for .such 
district, the court was without Juris¬ 
diction. 

U.S.—Wilson V. Wilson, D.C.S.C., 62 
F.Supp. 627, affirmed, C.C.A., 141 
F.2d 699. 

Jurisdiction held shown 

The United States District Court 
for the Northern District of Iowa 
had Jurisdiction of the parties and 
subject matter of action by a per¬ 
sonal holding company organized un¬ 
der the law.s of Iowa and having its 
principal place of business at Du¬ 
buque, Iowa, against the Collector of 
Internal Revenue for the District of 
Iowa, who resided in the Northern 
District of Iowa, to recover personal 
holding company surtaxes and inter¬ 
est allegedly erroneously assessed 
and collected, 

U.S.—Loetschef Co. v. Birmingham, 

D. C.Iowa, 96 F.Supp. 892, affirmed, 
C.A., 188 F.2d 78. 

85.30 U.S.—Isner v. I. C a, D.C. 

Mich., 90 F.Supp. 361. 

Thsoretical domicil* 

Interstate Commerce Commission 
may be compelled to act by a pro¬ 
ceeding in mandamus brought in the 
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lations Board,*5.82 the Commissioner of Patents,*5-*^ 
the Postmaster General,*5-** the Public Housing Ad- 
ministration,*5-3* and the National Railroad Adjust¬ 
ment Board.*®-^® Also, the place of official residence 
controls the venue of actions against the Secretary 
of Labor,*5*^2 the Secretary of State,*5-^^ the 
Treasurer of the United States,*5*46 the Secretary 
of the Treasury,*5.48 the Administrator of Veterans^ 
Affairs,*5-50 and the warden of a United States 

penitentiary.*5.52 

An action against state officers, resident in a state 
other than that in which the suit is brought, in a 
case not based on diversity of citizenship, must fail 

for want of jurisdiction.*5.54 

§ 17(5).-Assigned Claims 

Where an assignor could have sued in a federal 
court, the assignee Is not limited to the district in which 
the assignor could sue, but may sue in the district where 
either he or defendant resides, regardless of the residence 
of the assignor. 

Under a statute, 28 U.S.CA. § 1359, excluding ju¬ 
risdiction of actions on assigned claims unless the 
assignor might have maintained an action in ‘‘such’’ 
federal court on the claim if no assignment had 
been made, it has been held that this not only limits 
the jurisdiction of the court as a federal court, see 


FEDERAL COURTS §§ 17(4)-17(6) 

infra § 67, but that it limits the jurisdiction of the 
particular federal court in which suit may be 
brought, so that an assignee cannot sue in the dis¬ 
trict of his residence, or any other district, unless 
his assignor could have sued in that district** Oth¬ 
er cases take a contrary view, and hold that, where 
the assignor could have sued in a federal courts 
the assignee is not limited to the district in which 
the assignor could sue, but, as in other cases where 
the requisite diversity of citizenship exists, may sue 
in the district where either he or defendant resides, 
regardless of the residence of the assignor;*^ and 
the latter seems to be the better view.** 

§ 17(6).-Ancillary Proceedings 

Ordinarily, ancillary proceedings may be brought In 
the district where the original suit was brought, regard¬ 
less of the citizenship or residence of the original parties. 

Ancillary proceedings may be brought in the dis¬ 
trict where the original suit was brought, regardless 
of the citizenship or residence of the original par¬ 
ties.** Where a supplemental proceeding is consid¬ 
ered an original action within the federal venue 
statute for the purpose of jurisdiction over persons 
first brought into the case thereby, the venue is de¬ 
termined by the clause in the venue statute prohib¬ 
iting suit in any other district than that of defend- 


Dlstrict of Columbia where the com¬ 
mission has its theoretical domicile. 
U.S.—State of New Jersey v. U. S., 
D.C.N.J., 168 F.Supp. 324. 

85.32 U.S.—Isthmian S. S. Co. v. Le 
Baron, D.C.N.Y., 72 F.Supp. 223. 

85.34 U.S.—Koser v. Blankenhorn, 
D.C.Pa., 67 F.Supp. 278. 

In re Killian, D.C.Mass., 14 P.R. 
D. 471. 

85.30 U.S.—Hunter v. U, S., C.A.N. 

C. , 183 F.2d 44C. 

85.38 U.S.—New Haven Public 
Schools V. General Services Ad¬ 
ministration, C.A.Ind., 214 F.2d 592. 

85.40 U.S.-—Howard v. U. S. ex rel. 
Alexander, C.C.A.Kan., 126 P.2d 667, 
certiorari denied 62 S.Ct. 1297, 316 
U.S. 699, 86 L.Ed. 1768, rehearing 
denied 63 S.Ct. 26, 317 U.S. 706, 87 
li.Ed. 663. 

85.42 U.S.—Hancock v. Mitchell, C. 
A.N.J., 231 F.2d 652. 

85.44 U.S.—Aiko Matsuo v. Dulles, 

D. aCal., 183 F.Supp. 711. 

85.46 U.S.—^New Amsterdam Cas. 
Co. V. U. S., D.C.Pa., 71 F.Supp. 156. 

85.48 U.S.—^Hartmann v. Federal 
Reserve Bank of Philadelphia, D.C. 
Pa., 55 F.Supp. 801. 

85.50 U.S.—Brasler v. U. S., C.A. 
Neb., 223 F.2d 762, certiorari denied 
76 S.Ct. 196, 860 U.S. 918, 100 L.Bd. 


800, rehearing denied 76 S.Ct. 301, 
350 U.S. 943, 100 L.Kd. 823. 

Dcclet V. Vol»*rans Administra¬ 
tion. D.C.Puerto Rico, 129 F.Supp. 
5C6--.‘^chiIling v. U. S., D.C.Mich., 
101 F.Supp. 525—^Ann Arbor Tp. v. 
U. S., D.C.Mich., 93 F.Supp. 341. 
85.52 U.S.—Berndt v. Looney, D.C. 

Ark., 114 F.Supp. 21. 

85.54 U.S.—Pixley v. Secretary, Bd. 
of Probation and Parole, Jefferson 
City, Mo., C.A.Okl., 232 F.2d 310. 

86. U.S.—Waterman v. Chesapeake 
& O. H. Co., D.C.N.J., 199 F. 667. 

25 C.J, p 706 note 2. 

87. U.S.—Sterrett v. Hydro-United 
Tiro Corporation, D.C.Pa., 32 F.2d 
823. 

25 C.J. p 706 note 3. 

Removal of suit on assigned chose in 
action see Removal of Causes § 
151. 

aenuiae atsigamMit 

An assignment to North Carolina 
corporation of assignor’s claims for 
sales commissions due from Georgia 
resident before commencement of ac¬ 
tion thereby against corporation on 
book account for goods sold and de¬ 
livered thereto by plaintiff conferred 
Jurisdiction on Federal District Court 
for Eastern District of North Caro¬ 
lina, In absence of showing that as¬ 
signment was collusive rather than 
genuine, regardless of motive there¬ 
for. 


U.S.—Commerce Mfg. Co. v. Blue 
Jeans Corp., D.C.N.C., 146 F.Supp. 
16. 

88. U S,—Sterrett v. Hydro-United 
Tire Corporation, D.C.Pa., 32 F.2d 
823, 824. 

26 C.J. p 707 note 4. 

"Section 24 of the [former] Judi¬ 
cial Code relates to jurisdiction, and 
is not concerned with venue, which 
was the subject of the later section. 
The paramount purpose and intent of 
the earlier section wa.s to prevent cit¬ 
izens of the same state from creating 
a diversity of citizenship by assign¬ 
ment. ... It was enacted for 
the protection of the federal courts 
generally from being burdened with 
cases which were really controversies 
which arose between citizens of the 
same state, and which ought to be 
disposed of by state courts under 
state laws. This purpose could be 
fully accomplished without any ne¬ 
cessity for restricting the venue. 
Both the weight of authority and 
the better reason seem to be upon 
the side of sustaining the jurisdic¬ 
tion." 

U.S.—Sterrett v. Hydro-United Tire 
Corporation, supra. 

89. U.S.—Loft, Inc. v. Com Products 
Refining Co., C.C.A.Ind., 103 P.2d 
1—Baush Mach. Tool Co. v. Alumi¬ 
num Co. of America, C.C.A.Cono., 53 
F.2d 778. 
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milt's residence, where federal jurisdiction of the 
principal action was not founded on diversity of 
citizenship,and the service of a third-party sum¬ 
mons and complaint on a nonresident third party has 
been held an attempt to extend the venue of actions 
in the district courts and a violation of the rule that 
the Federal Rules of Civil Procedure shall not be 
construed to extend or limit the venue of actions 
in the district courts.*^ However, it has been held 
that, if there is no necessity for an independent 
basis of jurisdiction over the ancillary cause of ac¬ 
tion set forth in the third-party complaint, it should 
also follow that the venue requirements of an in¬ 
dependent action need not be met,!!^ and Federal 
Rules of Civil Procedure, Rule 14, relating to bring¬ 
ing in third parties, to a great extent, would be 
frustrated if the venue statutes had to be applied 
to third-party proceedings under the Rule.®* 

§ 17(7).-Suits by United States 

A suit by the United States must be brought in the 
district in which defendant resides. 

A suit by the United States is not a controversy 
between citizens of different states and therefore 
must be brought in the district in which defendant 
resides.®^ On the other hand, a suit brought within 
such district is within the jurisdiction of the 
court.®^*® So the federal court for the district in 
which an employer resided has jurisdiction of an 
action by the government for withholding taxes 
owed by the employer.®^-!® 


The venue of actions brought by the United States 
may, of course, be controlled by special statutory 
provisions affecting particular actions, as discussed 
supra § 17(3). The venue of actions on claims 
against the United States is considered infra § 24, 
and actions against officials of the United States 
are discussed supra § 17(4). 

§ 18. ——i Coparties Resident in Different 
States 

Where Jurledietion reete on the ground of diveree 
eltizenihip. and there are aeveral coplaintiffe or codefend- 
ante, venue ia in the Judicial diatrict where all of the 
plaintiffa or ail the defendanta reaide. 

Under the general venue statute, 28 U.S.C.A. § 
1391 (a), where jurisdiction rests on the ground of 
diverse citizenship, and there arc several coplaintiffs 
or codefendants, venue is in the judicial district 
where all of the plaintiffs or all the defendants 
reside.®^ ®® If the parties on the same side are citi¬ 
zens of different states, the rule is that all the 
parties on one side must be capable of suing, or of 
being sued, in the district where the action is 
brought,®® unless the objection to the venue is 
waived, as discussed in Federal Civil Procedure 
§ 483. 

Plaintiffs, In a diversity action brought by co¬ 
plaintiffs, venue is proper in the state in which all 
the plaintiffs reside.®®-® However, where coplain¬ 
tiffs are residents of different states, the action can 
be brought only in the district in which defendant 
resides.®® 


90. U.S.—G. & C. Merriam v. Saal- 
fleld, Ohio, 36 S.Ct. 477, 241 U.S. 
22, 60 L.Ed. 868. 

Lewis V. United Air Lines Trans¬ 
port Corporation, D.C.Conn., 29 F. 
Supp. 112. 

Venner v. Pennsylvania Steel Co. 
of New Jersey, D.C.N.J., 260 F. 292. 
Original hill to perpstoate testl- 
snoii^ was held not ancillary to pat¬ 
ent infringement suit. 

U.S.—^Union Solvents Corporation v. 
Butacet Corporation, D.C.Del., 2 F. 
Supp. 375. 

91. See Federal Civil Procedure 9 

122 . I 

99. See Federal Civil Procedure 9 

122 . 

93. See Federal Civil Procedure 9 

122 . 

94 . U.S.—^Davidson Bros. Marble Co. 
V. U. S., Cal., 29 S.Ct. 324, 213 U. 
S. 10. 63 L.Ed. 675. 

In re Tele-Tone Radio Corp., D. 

C. N.J., 133 F.Supp. 739. 

25 C.J. p 706 note 98. 

9449 U.S.—U. S. ▼. Seyler. D.C.Pa., 
142 F.SUPP. 408—-U. S. v. Weaver. 

D. C.Ari(., 124 F.Supp. 617. 


Suit Oft ftote 

Where United States sued a citizen 
of Florida on negotiable note execut¬ 
ed by him and made payable in Flori¬ 
da to an Illinois corporation, federal 
district court of Florida had Jurisdic¬ 
tion and venue. 

U.S.—U. S. V. Bryant, D.C.Pla., 68 F. 
Supp. 663, affirmed, C.C.A., 167 F.2d 
767. 

94.10 U.S.--U. S. V. Zschach Const. 
Co.. D.C.Okl.. 110 F.SUPP. 661, af¬ 
firmed, C.A., 209 F.2d 347. 

94.50 U.S.—^Underwood v. Delaney, 
D.C.Del., 170 F.Supp. 21—Harris 
Mfg. Co. V. Williams, D.C.Ark., 157 
F.Supp. 779—^Mitchell v. Oundlach, 
D.C.Md.. 136 F.Supp. 169—Davis v. 
Smith, D,C.Pa., 126 F.Supp. 497— 
Weber v. Threlkel, D.C.Wyo., 126 F. 
Supp. 98—^Kostamo v. Brorby, D.C. 
Neb., 96 F.Supp. 806. 

95. U.S.—Levering & Garrigues Co. 
V. Morrin, C.C.A.N.Y., 61 F.2d 116, 
affirmed 68 S.Ct. 649, 289 U.S. 103, 
77 LJld. 1062. 

Tuokerman v. Bigelow, C.C.Mass., 
24 F.Ca8.No.l4,228, Brunn.Col.Cas. 
631. 


Dennis v. Galvanek, D.C.Pa., 171 
F.Supp. 116—^Koons v. Kaiser, D.C. 
N.T., 91 F.Supp. 611—Richard v. 
Franklin County Distilling Co., D.C. 
Ky.. 38 F.Supp. 613. 

Gotter V. McCulley, D.C.Wash., 
292 F. 382—Waterloo Creamery Co. 
V. National Bank of Commerce of 
Toledo, Ohio, D.C.Mich., 282 F. 197 
—Hodgman v. Atlantic Refining 
Co., D.C.DeL, 274 F. 104. 

26 C.J. p 707 note 8. 

95.5 U.S.—Holbrook v. Cafiero, D.a 
Md., 18 F.R.D. 218. 

96. U.S.—^Wilhelm v. Consolidated 
Oil Corporation, C.C.A.Okl., 84 F.2d 
739. 

Koons V. Kaiser, D.C.N.Y., 91 F. 
Supp. 611—Cowell v. Ducas, D.C.N. 
Y., 2 F.Supp. 1. 

Fetzer v. Livermore, D.C.Fla., 16 
F.2d 462—O’Neil v. Co-operative 
League of America, D.C.Pa., 278 F, 
737. 

Mont.—Phelps v. Great Northern Ry. 
Co., 213 P. 610, 66 Mont. 198, cer¬ 
tiorari dismissed Great Northern 
Ry. Co. V. Galbreath Cattle Co., 44 
S.Ct. 334, 264 U.S. 671, 68 L.Bd. 
866, and reversed on other grounds 


108 



36 C.J.S. 


Defendants. In a suit against several defendants 
in which jurisdiction is not founded solely on di¬ 
versity of citizenship, each defendant is entitled 
to be sued in the district and state of which he is 
a resident or inhabitant.®If jurisdiction is based 
on diversity of citizenship, and several defendants, 
although not citizens of the same state, are all 
•citizens of states other than that of which plaintiff 
is a citizen, the action may be brought in the district 
of the residence of either defendant,®*^ and may pro¬ 
ceed to judgment only against defendant or defend¬ 
ants who reside in such district®® and such nonresi¬ 
dent defendants as may appear generally.®® It has 
further been held, prior to revision of the venue 
statute, that the court may proceed against a non¬ 
resident codefendant who has been personally served 


FEDERAL COURTS § 18 

with process within the district.^ However, an ac¬ 
tion cannot ordinarily be maintained in a district 
of which neither plaintiff nor defendants are inhabi¬ 
tants.® 

As a general rule, nonresident codefendants who 
do not consent to be sued outside the state of their 
residence are not subject to the jurisdiction of the 
court,®*® and if they do not appear, they are not 
concluded or prejudiced by the judgment rendered.® 
If a nonresident defendant raises an objection to the 
jurisdiction, based on his nonresidence, the suit may 
be dismissed as to him.* Where nonresident defend¬ 
ants who do not appear are indispensable parties, 
and their rights would necessarily be affected by 
any decree rendered in the suit, no decree can be 
rendered.® 


46 S.Ct. 439, 271 U.S. 99, 70 L..Ed. 
354. 

26 C.J. p 707 note 10. 

VeoeBsity of Joinder Ixnmaterlni 
That plaintiffs suing: several de¬ 
fendants need not have sued Joint¬ 
ly is immaterial, with respect to fed¬ 
eral Jurisdiction based on diverse cit¬ 
izenship. 

U.S.—Levering: & Garrizues Co. v. 
Morrin, C.C.A.N.T., 61 F.2d 116, af¬ 
firmed 63 S.Ct. 649, 289 U.S. 103, 77 
L.Ed. 1062. 

Suit by alien and oitisens 

If the federal court had Jurisdic¬ 
tion of a suit either as one solely 
between citizens of different states 
or as one between an alien plaintiff 
and a citizen defendant, the venue 
was properly laid in the district in 
which defendant was a resident and 
Inhabitant, and in the state of which 
he was a citizen. 

U.S.—W. H. Goff Co. V. Lamborn & 
Co., C.C.A.Ga., 281 P. 613, certio¬ 
rari denied 43 S.Ct. 95, 260 U.S. 
734, 67 L.Ed. 487. 

96.S U.S.—^Mississippi Power & 
Lig:ht Co. V. Federal Power Com¬ 
mission, C.C.A.6, 131 F.2d 148. 
Actions against partnerships see in¬ 
fra S 21(2). 

«7. U.S.—Consolidated Textile Cor¬ 
poration V. Dickey, C.C.A.Ga., 269 
F. 942. 

McRanie v. Palmer, D.C.Mass., 
2 P.R.D. 479. 

25 C.J. p 707 note 12. 

Codefendants residing in different 
districts in same state see infra 8 
19. 

Right to object aa to venue see Fed¬ 
eral Civil Procedure 9 *80. 

Jotaing aomiaal parties 

In suit against state officials, in¬ 
cluding sheriffs of counties, sheriffs 
held mere nominal parties with re¬ 
spect to district in which suit must 
be brought, since sheriffs could do 
nothing affecting plaintiff if injunc¬ 
tion issued against state officials. 


U.S.—Baltimore & O. R. Co. v. Board 
of Public Works of West Virginia, 
D.C.W.Va., 17 P.Supp. 170. 

98. U.S.—New York Life Ins. Co. v. 
Kaufman. C.C.A.Cal., 78 P.2d 398, 
certiorari denied 66 S.Ct. 149, 296 
U.S. 626, 80 L.Ed. 446. 

Consolidated Textile Corporation 
▼. Dickey, C.C.A.Ga., 269 P. 942. 

Richard v. Franklin County Dis¬ 
tilling Co., D.C.Ky., 38 P.Supp. 613 
—^Wyoga Gas & Oil Corporation v. 
Schrack, D.C.Pa., 29 F.Supp. 682, 
appeal dismissed, C.C.A., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
P.2d 624, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 85 L.Ed. 430. 

Bttenbergv. Blair, D.C.N.T., 36 P. 
2d 989—^Weaver v. Atlas Oil Co., D. 
C.La., 31 P.2d 484. 

26 C.J. p 707 note 13. 

99. U.S.—Jones v. Andrews, Tenn., 
10 Wall. 327, 19 L.Ed. 936. 

Ettenberg v. Blair, D.C.N.T., 86 
F.2d 989. 

1. U.S.—Brown v. Cuba-American 
Jockey Club of Florida, D.C.Pla., 
7 F.2d 783. 

8 . U.S.—-Shall V. Henry, C.A.Ill., 211 
P.2d 226. 

Underwood v. Delaney, D.C.Del., 
170 P.Supp. 21—Harris Mfg. Co. v. 
Williams, D.C.Ark., 167 P.Supp. 779 
—Sherman v. Collin, D.C.Me., 117 P. 
Supp. 496—^New York Indemnity 
Co. V. Rasmusson, D.C.Tex., 1 P. 
Supp. 156. 

2.5 U.S.—^Underwood v. Delaney, D. 

C. Del., 170 F.Supp. 21--Harrls Mfg. 
Co. v. Williams, D.C.Ark., 167 P. 
Supp. 779—^Breskman v. Williams, 

D. C.Pa., 164 P.Supp. 61—^Hadden v. 
Small, D.COhio, 146 P.Supp. 387— 
United Nations Korean Reconstruc¬ 
tion Agency v. Glass Production 
Methods, Inc., D.C.N.Y., 143 F.Supp. 
248—^Heiss v. Nielsen, D.C.Neb., 182 
P.Supp. 641—^Drapkin v. Keene, D. 
GN.Y., 128 P.Supp. 182—Cooke v. 
Ford Motor Co., D.C.Mo., 122 F. 
Supp. 644—^Kats Exclusivs liilll- 
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nery, Inc. v. Reichman, D.C.Mo., 
107 F.Supp. 263—Moseley v. Sun¬ 
shine Biscuits, D.C.Mo., 107 F.Supp. 
164, motion sustained 110 F.Supp. 
157. 

Sivietz V. Yellow Cab Co., D.C. 
Pa., 21 P.R.D. 288. 

Benrios out of state 
Pact that one defendant was resi¬ 
dent of district in which action to 
recover on guaranty was commenced 
did not give district court Jurisdic¬ 
tion over codefendant who resided in 
another state in which he was served 
with process. 

U.S.—Blank v. Bltker, C.C.A.111., 186 
F.2d 962. 

3. U.S.—^Wyoga Gas & Oil Corpora¬ 
tion V. Schrack, D.C.Pa., 29 F.Supp. 
682, appeal dismissed, C.C.A., Ritter 
V. Wyoga Gas & Oil Corporation, 
110 P.2d 624, certiorari denied 61 
S.Ct 29, 311 U.S. 669, 85 L.Ed. 
430. 

Consolidated Textile Corporation 
V. Dickey, D.C.Ga., 266 P. 587, re¬ 
versed on other grounds, C.C.A., 269 
P 942 

26 C.J. p 707 note 16. 

4 . See Federal Civil Procedure 8 
480. 

5. U.S.—Phllipbar v. Derby, C.C.A. 
N.Y., 86 P.2d 27—McMurray v. 
Brotherhood of Railroad Trainmen, 
C.C.A.Pa., 64 P.2d 923. 

Scientific Mfg. Co. v. Walker, D. 
C.Pa., 40 F.Supp. 466—Smith v. 
Parley, D,C.N.Y., 38 P.Supp. 1012— 
Ernest v. Pleissner, D.C.Wls., 38 P. 
Supp. 326—Auto Mut. Indemnity 
Co. V. Dupont, D.C.Del., 21 P.Supp. 
606—Carr v. Desjardines, D.C.Okl., 
16 P.Supp. 846. 

Standard Stoker Co. v. Lower, D. 
C.Md., 46 F.2d 678—Ettenberg v. 
Blair, D.C.N.Y., 36 P.2d 989—Nel¬ 
son V. Braughler. D.C.Cal., 86 F.2d 
779—Stapleton Nat. Bank v. Union 
Trust Co., D.C.Mich., 288 P. 880. 

25 C.J. p 707 note 17. 
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§ 19 FEDERAL COURTS 


§ 19. -Residence in States Having More 

than One District 

Where a state contains more than one district, an 
action, not of a local nature, against a person who Is an 
Inhabitant of such state must be brought In the district 
where he resides, but, if there are two or more defend¬ 
ants residing in different districts of the state, the action 
may be brought in either district. 

In accordance with the provisions of 28 U.S.C.A. 
§§ 1391, 1392 (former Judicial Code §§ 51, 52), 
where a state contains more than one district, every 
suit not of a local nature, in the district court there¬ 
of, against a single defendant who is a resident of 
such state must be brought in the district where he 
resides,® and the same rule applies where there are 
several defendants all of whom reside in the same 
district.^ 


Under 28 U.S.C.A. § 1392 (a), any civil action, 
not of a local nature, against two or more defendants 
residing in different districts may be brought in ei¬ 
ther district,* provided the defendants are inhabi¬ 
tants of the same state;*-* but suit may not be 
brought in a district in which neither defendant 
resides.*-!* The phrase “any civil action” in such 
venue statute presupposes the existence of a joint 
cause of action against two or more defendants re¬ 
siding in different districts within the same state,* !* 
and jurisdiction cannot be vested in a court of a dis¬ 
trict other than that in which the real defendant 
resides by joining as defendants residents of such 
district who have no real interest adverse to plain¬ 
tiff’s claim and will not be affected by the judgment 
or decree rendered in the action.*-2® The presence 


Necessary, Indispensable, and formal 
parties considered In connection 
with diversity of citizenship as ba¬ 
sis for general Jurisdiction of fed¬ 
eral courts see infra 8 60. 

Prop<*r, nece.ssary, and Indispensable 
parties in equity see Equity §8 142- 
148, 164-170. 

6. U.S,—Murphree v. Mississippi 
Pub. Corp., C.C.A.Mlas.. 149 F.2d 
138. affirmed 66 S.Ct. 242, 326 U.S. 
438, 90 L.Ed. 186. 

Bums v. Chubb, D.C.Pa., 99 F. 
Supp. 681—Lavietos v. Ferro 
Stamping & Manufacturing Co., D. 
C Mich., 19 F.Supp. 561, affirmed, C. 

C. A., 121 F.2d 465. 

26 C.J. p 708 note 19. 

Rule applied in actions against cor¬ 
porations see infra 8 21(3). 

Statute peremptory 

Federal statute governing venue In 
common-law actions is peremptory, 
and court is without discretion in ap¬ 
plying it. 

U.S.—Brehm v. Delaware & H. R. 
Corporation, D.C.N.Y., 1 F.Supp. 
217. 

Not affected by Federal Boles or 
state statutes 

Statutory provision is not affected 
by the Federal Rules of Civil Proce¬ 
dure or by state statutes. 

U.S.—Martin v. Lain Oil & Gas Co., 

D. C.IIL, 36 F.Supp. 262. 

Friaoipal office 

Proper venue of action by union 
against members of the Pennsylvania 
Labor Relations Board to enjoin con- | 
duct of election for purpose of deter¬ 
mining a bargaining representative 
was in middle district of Pennsyl¬ 
vania. where principal office of board 
was located, rather than in eastern 
district. 

U.S.—United Office and Professional 
Workers of America v. Smiley, D.C. 
Pa., 76 F.Supp. 695. 

7. U.S.—Seidenbach v. Hollowell, C, 
C.Ark., 21 F.Ca8.No.l2,686. € Dill. 


8. U.S.—Thompson v. Spear, C.C.A. 
Tex., 91 P.2d 430, certiorari denied 
Spear v. Thompson, 68 S.Ct. 409, 
302 U.S. 762, 82 L.Ed. 592—Smith 
V. Merrill, C.C.A.Tex., 81 F.2d 609 
—Skagit County v. Northern Pac. 
Ry. Co.. C.C.A.Wash.. 61 F.2d 638. 
86 A.L.R. 1012. 

Carolyn Chenilles. Inc. v. Ostow 
& Jacobs, Inc., D.C.N.Y., 168 F. 
Supp. 894—Gunn v. Mathis, D.C. 
Ark., 157 F.Supp. 169—^Eastern Mo¬ 
tor Exp. V. Espenshadc. D.C.l-'a., 
138 F.Supp. 426—^Anderson-Friberg. 
Inc. V. Justin R. Clary & Son, D.C. 
N.Y., 98 F.Supp. 76—^Iveller-Dorian 
Colorfllin Corp. v. Eastman Kodak 
Co., D.C.N.Y., 88 F.Supp. 863—Pan 
Am. Airways v. Consolidated Vul- 
.tee Aircraft Corp., D.C.N.Y., 87 F. 
Supp. 926—^Arkay Infants Wear v. 
Klines, Inc., D.C.Mo., 86 F.Supp. 
98—Woods V. Carol Management 
Corp., D.C.N.T., 76 F.Supp. 24, re¬ 
versed on other grounds, C.C.A., 168 
P.2d 791—Sonken-Galamba Corpo¬ 
ration V. Atchison, T. & S. P. Ry. 
Co., D.C.Mo, 27 F.Supp. 902— 

Northern Indiana Public Service 
Co. V. Public Service Commission 
of Indiana, D.C.Ind., 1 F.Supp. 296. 

Ramsey v. Home Mortg. Co., D.C. 
N.Y., 47 F.2d 621, reversed on other 
grounds, C.C.A., Home Mortg. Co. v. 
Ramsey, 49 F.2d 738—Reagan v. 
Midland Packing Co., D.C.Iowa, 298 
F. 600, affirmed, C.CJV.., 8 F.2d 964. 
25 C.J. p 708 note 21. 

When statute luvoked 

Statute providing that transitory 
actions against defendants residing 
in different districts in same state 
may be brought in any of such dis¬ 
tricts has for its purpose to relieve 
a plaintiff from necessity of bringing 
more than one suit Involving defend¬ 
ants who live in one state but do not 
reside in same districts and is to be 
Invoked only in those intra-state sit¬ 
uations when general venue statute 
would force plaintiff to bring two or 
more suits. 


U.S.—Hawks V. Maryland & P. R. Co., 
D.C.Pa., 90 F.Supp. 284. 

Public officials 

(1) Fact that defendants are pub¬ 
lic officials of the United States doe.s 
not exempt them from provisions of 
statute fixing venue of actions 
against defendants residing in differ¬ 
ent district in same state. 

U.S.—Gunn v. Mathis. D.C.Ark.. 157 
I'.Supp. 169. 

(2) Statute providing that any civ¬ 
il action, not of a local nature, 
against defendants residing in d lifer¬ 
ent districts in same state, may be 
brought in any of such districts ap¬ 
plies to state officials as well ns to 
private individuals who live in differ¬ 
ent district.^ in same state. 

U.S.—Heard v. Ouachita Parish 
School Bd., D.C.La., 94 F.Supp. 897. 
8.5 U.S.—Richard v. Franklin Coun¬ 
ty Distilling Co., D.C.Ky., 38 P. 
Supp. 613. 

8.10 U.S.—Suttle V. Reich Bros. 
Const. Co., La., 68 S.Ct. G87, 333 U 
S. 163, 02 L.Ed. 611. rehcnririM de¬ 
nied 68 S.Ct. 900, 333 U.S. 878, 92 
L.Ed. 1153. 

8.15 U.S.—^Arkay Infants Wear v. 
Kline’s Inc., D.C.Mo., 85 F.Supp. 
98. 

8.80 U.S.—Gunn v. Mathis, D.C.Ark., 
167 F.Supp. 169—Nakkon Patents 
Corporation v. Westinghouse Elec¬ 
tric & Manufacturing Co., D.C.Pa., 
21 F.Supp. 336. 

Sackett’s Harbor Bank v. Barry, 
CC.Ohlo, 21 F.Cas.No.12,204, 1 Bond 
154. 

Bealigiuaeat of parties 

Where proper venue of action by 
union to enjoin members of Pennsyl¬ 
vania Labor Relations Board from 
conducting an election to determine a 
bargaining representative was in the 
middle district of Pennsylvania, Join¬ 
der of foreign corporate employer 
which had contract with union did 
not cure improper venue in eastern 


no 
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of intervening parties who are residents of the dis¬ 
trict of suit does not render the venue proper as to 
a defendant not a resident of the district where 
there is no right to intervention as a matter of right 
and the court in its discretion has denied the motion 

for intervention.®-^^ 

Where there is more than one plaintiff and suit 
is not brought in the district of residence of defend¬ 
ant and jurisdiction is based on diversity of citizen¬ 
ship, all the plaintiffs must be residents of the dis¬ 
trict in which suit is brought.®-®0 

§ 20. -Residence in Districts Containing 

More than One Division 

V\^here a district contains more than one division, 
every suit not of a locai nature against a singie defendant 
must be brought in the division where he resides, but, if 
there are two or more defendants residing in different 
divisions of the district, it may be brought in either divi¬ 
sion. 

Under 28 U.S.C.A. § 1393 (former Judicial Code 
§ 53), where a district contains more than one divi¬ 
sion, every suit not of a local nature against a single 
defendant must be brought in the division where he 
resides, but, if there are two or more defendants 
residing in different divisions of the district, it may 
be brought in cither division and process may be 
served in the other divisions of the district.® Since 
the jurisdiction and power of a federal court are 
coextensive with its territorial limits, a cause of 
action arising within a division may be prosecuted, 
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both as a matter of jurisdiction and of venue in such 
division, the same as in a parish of a district of a 
state in which it arose.*-® Where suit is brought 
in the district where plaintiff resides, it may be 
brought in any division of that district; it need 
not be brought in the division in which plaintiff 
resides.^* 

§ 21(1). -Actions by or against Corpora¬ 

tions 

a. In general 

b. Suit by corporation 

a. In General 

A corporation may be sued in any Judicial district In 
which it is incorporated or licensed to do business or is 
doing business. 

It is expressly provided by statute, 28 U.S.C.A. 
§ 1391 (c), adopted in 1948, that a corporation may 
be sued in any judicial district in which it is in¬ 
corporated or licensed to do business or is doing 
business, and that such judicial district shall be re¬ 
garded as the residence of such corporation for 
venue purposes.^®-®® The provision is clear, plain, 
and unambiguous and is not susceptible to inter¬ 
pretation or construction.!®-®® 

Apart from such provision, for the purposes of 
federal jurisdiction and venue, a corporation is a 
citizen, resident, or inhabitant of the state where 
it is incorporated,!! and it is liable to be sued in the 


district, assuming that employer was 
proper party, since under circum¬ 
stances employer’s interest was as a 
plaintiff and realignment could be ef¬ 
fected by the court, thus leaving 
proper venue as before, in middle dis¬ 
trict. 

U.S.—United Office and Professional 
Workers of America v. Smiley, D.C. 
Pa., 76 F.Supp. 695. 

8.25 U.S.—International Ass’n of 
Machinists v. Smiley, D.C.Pa., 76 F. 
Supp. 800. 

8.30 U.S.—Levenson v. Little, D.C.N. 
r., 75 P.Supp. 575. 

9. U.S.—^Anderson v. First Security 
Bank of Idaho Nat. Ass’n, D.C.Ida- 
ho, 54 F.Supp. 937—Anderson v. 
Standard Accident Ins. Co., D.C.La., 
36 F.Supp. 7—Lavietes v. Ferro 
Stamping & Manufacturing Co., D. 
C., 19 F.Supp. 661, affirmed, C.C.A., 
121 F.2d 455. 

Ramsey v. Home Mortg. Co., D. 
C.N.C., 47 F.2d 621, reversed on oth¬ 
er grounds, C.C.A., Home Mortg. 
Co. V. Ramsey, 49 F.2d 738. 
Application to actions against corpo¬ 
rations see Infra 9 21. 

Oonvanienos ot witnesses is of no 
consideration in determining whether 


cause should be transferrt'd from one 
division of district to another. 

U.S.—Hills V. F. S. Harmon & Co., D. 

C.Wash., 56 F.2d 662. 

Ijimitatlon to local actions 

Provision for service of nonresi¬ 
dents of the district with duplicate 
writs, made by Act March 11, 1902, c 
183, 32 U.S. St. at L. p 68, dividing 
Texas into four judicial districts, 
is not limited to local actions de¬ 
scribed in Act March 3, 1875, c 137, 
18 U.S. St. at L. p 470, providing for 
bringing In nonresidents in suits to 
enforce any legal or equitable lien 
or claim to, or to remove any encum¬ 
brance or cloud on, real or personal 
property In the district where such 
suit is brought. 

U.S.—In re Dunn, Tex., 29 S.Ct. 299, 
212 U.S. 374, 53 L.Ed. 558. 

9.5 U.S.—Rlchburg v. Massachusetts 
Bonding & Ins. Co., D.C.La., 74 F. 
Supp. 442. 

10. U.S.—Anderson v. Standard Ac¬ 
cident Ins. Co., D.C.Va., 36 F.Supp. 
7—Lavietes v. Ferro Stamping & 
Manufacturing Co., D.C.Mich., 19 
F.Supp. 561, affirmed, C.C.A., 121 
F.2d 456. 

25 C.J. p 708 note 25. 

Ill 


10.50 U.S.—Nebraska-Iowa Bridge 

Corp. V. U. S.. D.C.Ncb., 158 P.Supp. 
796—Standard Ins. Co. v. Isbell. 
D.C.Tex., 3 43 P.Supp. 910—Rhodes 
V. Barnett (No. 1), D.C.N.Y., 117 P. 
Supp. 312—Frelday v. Cowdln, D. 
C.N.Y., 83 P.Supp. 616, appeal dis¬ 
missed, C.A., 177 P.2d 1020. 
Provisloa. not retroactive 

Statute, authorizing suit against 
corporation in any Judicial district 
wherein it is Incorporated, licensed 
to do business or doing business, is 
not retroactive, and dismissals of 
actions against corporation before 
effective date of such statute must 
be reviewed under law as it stood 
when actions were filed. 

U.S,—^Amalgamated Ass’n of St. 
Elec. Ry. & Motor Coach Emp. of 
America, Division No. 1127 v. 
Southern Bus Lines, C.A.Miss., 172 
P.2d 946. 

10.55 U.S.—-C-O-Two Fire Equip¬ 
ment Co. V. Barnes, C.A.7, 194 F.2d 
410, affirmed 73 S.Ct. 102, 344 U.S. 
861, 97 L.Ed. 695, rehearing denied 
73 S.Ct. 273, 344 U.S. 900, 97 L.Ed. 
668 . 

11. U.S.—Suttle V. Reich Bros. 
Const. Co., La., 68 S.Ct. 587, 838 U. 
S. 163, 92 L.Ed. 614, rehearing de- 
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proper district of that statc'^** by a citizen of anoth¬ 
er state.i* Where federal jurisdiction is based sole¬ 
ly on diverse citizenship, a citizen of one state may 
sue a nonresident corporation in the federal court 
sitting in the state and district where plaintiff re¬ 
sides,provided, of course, it can be found and 
served with process in that district, as discussed in 
Federal Civil Procedure § 212. On the other hand, 
subject to statutory exceptions, or consent or waiver 
by the corporation, it cannot be sued in any other 
district than the one in which it is incorporated, or 


in which it is "present” and properly served with 
process.^^ A suit by a corporation is properly 
brought in the district in which defendant resides.!^ 

Even prior to the adoption of the statute, 28 U. 
S.C.A. § 1391 (c), making a corporate defendant 
a resident of a state in which it is licensed to do 
business or is doing business, for venue purposes, it 
was held in some cases that a corporation is an in¬ 
habitant of a state in which it does business so as 
to be suable in the federal courts in such state.i® 
Generally, however, it was held that a corporation 


nied 68 S.Ct. 900, 833 U.S. 878, 92 
Li.Ed. 1153—Seaboard Rice Milling 
Co. V. Chicago, R. 1. & P. Ry. Co.. 
Mo., 46 S.Ct. 247. 270 U.S. 863. 70 
l..Bd. 287. 

U. S. V. Orshek, C.C.A.Neb., 164 
P.2d 741—^Badger v. Reich Bros. 
Const. Co., C.C.A.Lra., 161 P.2d 289, 
affirmed 68 S.Ct. 587, 833 U.S. 163, 
92 L.Ed. 614, rehearing denied 68 

S. Ct. 900, 333 U.S. 878, 92 L.Ed. 
1153—^Neirbo Co. v. Bethlehem 
Shipbuilding Corporation. C.C.A.N. 

T. , 103 P.2d 765, reversed on oth¬ 
er grounds 60 S.Ct. 153, 308 U.S. 
166, 84 L.Ed. 167, 128 A.L.R. 1437— 
Sutherland v. U. S., C.C.A.Neb.. 74 
F.2d 89—U. S., to Use of Colonial 
Brick Corporation, v. Federal Sure¬ 
ty Co., C.C.A.Md., 72 F.2d 964, cer¬ 
tiorari denied 55 S.Ct. 607, 294 U.S. 
711, 79 L.Ed. 1246—Central West 
Public Service Co. v. Craig, C.C.A. 
Neb., 70 F.2d 427—Steldle v. Read¬ 
ing Co., C.C.A.N.J., 24 F.2d 299, cer¬ 
tiorari denied 49 S.Ct 13, 278 U.S. 
609, 73 L.Ed. 535. 

United Transit Co. v. U. S., D.C. 
Tenn., 168 P.Supp. 866—^Baltimore 
6b O. R. Co. v. Thompson, D.C.Mo., 
80 F.Supp. 670—^Edgewater Realty 
Co. V. Tennessee Coal, Iron 6b Rail¬ 
road Co., D.C.Md., 49 F.Supp. 807— 
Burris v. Matson Nav. Co., D.C.N. 
Y., 87 F.Supp. 648—^Interstate Com¬ 
merce Commission v. A. W. Stickle 
6b Co.. D.aOkl., 86 F.Supp. 782— 

U. S. V. Phillips Petroleum Co., D.C. 
Del., 86 P.Supp. 480—^Vogel v. 
Crown Cork 6b Seal Co., D.C.Md., 36 
P.Supp. 74—International Union of 
Mine, Mill and Smelter Workers v. 
Tennessee Copper Co., D.C.Tenn., 
31 P.Supp. 1015—^Junk v. R. J. 
Reynolds Tobacco Co., D.C.Va., 24 
P.Supp. 716—^Automotive Equip¬ 
ment V. Trlco Products Corpora¬ 
tion, D.C.N.Y., 10 P.Supp. 786. 

De Dood V. Pullman Co., D.C.N. 
Y., 68 P.2d 96. affirmed, C.C.A., 67 
P.2d 171—Standard Stoker Co. v. 
Dower, D.C.Md., 46 P.2d 678—Crea* 
ger V. P. P. Collier & Son Co., D.C. 
Tex., 86 P.2d 781—Gorman v. A. B. 
Leach 6b Co., D.C.N.Y., 11 P.2d 454 
—Bacon v. Federal Reserve Bank 
of San Francisco, D.C.Wa8h., 289 


P. 613—Trapp v. Baltimore 6b O. R. 
Co., D.C.Ohio, 283 F. 656. 

25 C.J. p 708 note 26. 

Rule unohaaged 

Revision of Judicial code did not 
change rule that for venue purposes, 
corporation is a "resident” only of 
state in which incorporated. 

U.S.—^Wagner Mfg. Co. v. Cutler- 
Hammer, Inc., D.C.Ohio, 84 F.Supp. 
211 . 

11,5 U.S.—J. P. Anderson Co. v. Gold 
Medal Candy Corp., D.C.N.Y., 93 F. 
Supp. 909—^Walling v. Peavy-Wil- 
son Lumber Co., D.C.La., 49 F.Supp. 
846—Walling v. Emery Wholesale 
Corp., D.C.Ga., 49 P.Supp. 192, af¬ 
firmed, C.C.A., 138 F.2d 548. 

Joladsr as party 

A New York corporation having its 
principal place of business within the 
district was subject to the jurisdic¬ 
tion of United States District Court 
for Southern District of New York 
within meaning of federal rule au¬ 
thorizing joinder of additional par¬ 
ties defendant but making ability to 
obtain jurisdiction of party a pre¬ 
requisite to his joinder. 

U.S.-^. P. A. Ricordi Officlne Gra- 
flehe V. World Art Reproductions 
Co., D.C.N.Y., 22 P.R.D. 812. 

18. U.S.—Central Nat. Bank in Chi¬ 
cago V. Continental Cas. Co., 182 P. 
2d 407. 

Hartford City Paper Co. v. Enter¬ 
prise Paper Co., D.C.Pa., 86 P.Supp. 
649—^Laffoon v. J. M. Parrin & Co., 
D.C.Mo., 67 F.Supp. 908—^Lockhart 
V. Mercer Tube 6b Manufacturing 
Co., D.CDel., 63 P.Supp. 801— 
Hearst v. American Newspapers, D. 
C.Del., 61 F.Supp. 171—Western 
Mut. Fire Ins. Co. v. Lamson Bros. 
6b Co., D.C.Iowa, 42 P.Supp. 1007— 

U. S. V. Phillips Petroleum Co., D. 

C. Del., 36 F.Supp. 480—^Anderson 

V. Standard Accident Ins. Co., D.C. 
La., 36 F.Supp. 7. 

25 C.J. p 708 note 27. 

13. U.S.—Barthelmas v. Pidelity- 
Phenix Fire Ins. Co., C.C.AVt., 103 
P.2d 329—Twin Lakes Land 6b Wa¬ 
ter Co. V. Dohner, Ohio, 242 P. 899, 
165 C.C.A. 176. 

Shehee v. Aetna Cas. 6b Sur. Co., 

D. C.La., 122 P.Supp. 1—Buxton v. 
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Midwestern Ins. Co., D.C.La., 102 P. 
Supp. 600—^Anderson v. Standard 
Accident Ins. Co., D.C.La., 36 F. 
Supp. 7—^Koncewicz v. East Liver¬ 
pool City Hospital, D.C.Pa., 81 F. 
Supp. 122—Junk v. R. J. Reynolds 
Tobacco Co., D.C.Va., 24 F.Supp. 
716—U. S., for Use of Pacific Coast 
Engineering Co. v. Maryland Cas¬ 
ualty Co., D.C.Cal., 10 F.Supp. 982. 

Norrie v. Kansas City Southern 
Ry. Co., D.C.N.Y.. 7 F.2d 168. 

26 C.J. p 708 note 28, p 709 note 36. 

14. U.S.—Seaboard Rice Milling Co. 
V. Chicago. R. I. 6b P. Ry. Co., Mo., 
46 S.Ct. 247, 270 U.S. 363, 70 L.Ed. 
633. 

Knobloch v. M. W. Kellogg Co., 
C.C.A.Tex., 164 F.2d 45—^Armour v. 
Waxahachie Gas Co., C.C.A.Tex., 
63 F.2d 979—Steldle v. Reading Co., 
C.C.A.N.J., 24 F.2d 299, certiorari 
denied 49 S.Ct. 13. 278 U.S. 609, 73 
L.Ed. 636. 

Elizabeth Hospital, Inc. v. Rich¬ 
ardson, D.C.Ark., 167 F.Supp. 155— 
Latrobe Electric Steel Co. v. Fan- 
steel Metallurgical Corp., D.C.N.Y., 
66 F.Supp. 402—^Richard v. Frank¬ 
lin County Distilling Co., D.C.Ky., 
38 F.Supp. 613—Interstate Com¬ 
merce Commission v. A W. Stickle 
6b Co., D.C.Okl., 36 F.Supp. 782— 
Liavietes v. Ferro Stamping 6b Man¬ 
ufacturing Co., D.C.Mlch., 19 F. 
Supp. 661, affirmed, C.C.A., 121 F. 
2d 466—U. S., for Use of Pacific 
Coast Engineering Co., v. Maryland 
Casualty Co., D.C.Cal., 10 F.Supp. 
982. 

Brokaw v. United Oil & Gas Prod¬ 
ucts Co., D.C.La., 46 F.2d 860— 
Hardin v. Southern Ry. Co., D.C. 
Ga., 300 F. 417—Haviland v. Atlan¬ 
tic Coast Line R. Co., D.C.Fla., 299 
F. 966. 

Byrne v. American Foreign Ins. 
Ass’n, D.C.Mass., 8 F.R.D. 1. 

Decisions under former laws see 26 
C.J. p 710 note 42 [a], [b]. 

15. See infra subdivision b of this 
section. 

18. U.S.—Dodge Mfg. Co. v. Patten, 
C.C.A.Ind.. 60 F.2d 676—Mutual Oil 
Co. V. Empire Petroleum Co., C.C.A 
Ohio, 6 F.2d 600. 

25 C.J. p 709 note 32. 
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is not a resident, citizen, or inhabitant of a state in 
which it has not been incorporated, within the mean¬ 
ing of the provision that an action must be brought 
in the district of which defendant is an inhabitant, 
or when the ground of jurisdiction is diverse citizen¬ 
ship, in the district of the residence of either plain¬ 
tiff or defendant,!^ although it is engaged in busi¬ 
ness in such state,^^ and has appointed an agent on 
whom it has consented that process may be served, 
as required by local statute.^® On the other hand, 
the doing of business in a state and the appointment 
of an agent to receive service were regarded as 
constituting consent to be sued in the federal courts 
of such state, as against any claim of improper 
venue, as discussed infra § 21(2). Waiver of ob¬ 
jections to venue is considered in Federal Civil 
Procedure § 483. 

Where the right to maintain the suit within a par- 
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ticular federal district docs not depend on the cor¬ 
poration being a resident or inhabitant of that dis¬ 
trict, a corporation may often be sued in any dis¬ 
trict where it can be found and served with process, 
although located in a state other than that of its 
incorporation.^® This rule applies where the ju¬ 
risdiction rests solely on diverse citizenship, and the 
suit is brought in the district where plaintiff resides, 
see supra this section; where the suit is against 
an alien corporation or where the suit is to 
enforce a legal or equitable lien on, or claim to, real 
or personal property within the district where suit 
is brought.22 

The general venue provisions with respect to suits 
by or against corporations are inapplicable where 
the suit is one of a class in which the statute spe¬ 
cially provides in what district the suit may or must 
be brought, and the fixing of venue in accordance 


17. U.S.—Ferrante v. Trojan Pow¬ 
der Co., D.C.Pa., 79 F.Supp. 602— 
United Office and Professional 
Workers of America v. Smiley, D. 
C.Pa., 76 F.Supp. 695—^Toulmin v. 
James Mfg. Co., D.C.N.T., 27 F. 
Supp. 612. 

26 C.J. p 708 note 30. 

18. U.S.-Seaboard Rice Milling Co. 
V. Chicago, R. I. & P. Ry. Co., Mo., 
46 S.Ct. 247, 270 U.S. 363, 70 L.Ed. 
633. 

De Dood V. Pullman Co., D.C.N. 

T.. 53 F.2d 95, affirmed, C.C.A., 67 
P.2d 171—Standard Stoker Co. v. 
Lower, D.C.Md., 46 F.2d 678— 
Thomas Kerfoot & Co. v. United 
Drug Co., D.C.Del., 88 F.2d 671— 
Weaver v. Atlas Oil Co., D.C.La., 
31 P.2d 484—Jones v. Consolidated 
Wagon & Machine Co., D.C.Idaho, 
31 F.2d 383, appeal dismissed 60 S. 
Ct. 65, 280 U.S. 619, 74 L.Ed. 689. 

United Office and Professional 
Workers of America v. Smiley, D.C. 
Pa., 75 F.Supp. 695—Richard v. 
Franklin County Distilling Co., D.C. 
Ky., 38 F.Supp. 613—U. S., for Use 
and Benefit of Llchter v. Henke 
Const. Co.. D.C.MO., 86 F.Supp. 388 
—^Daly V. Reading Co., D.CJ^.J., 20 
F.Supp. 356. 

26 C.J. p 709 note 31. 

19. U.S.—Neirbo Co. ▼. Bethlehem 

Shipbuilding Corporation, C.C.A.N. 
T., 103 F.2d 765, reversed on 

ground that designation of agent 
for service of process constitutes 
consent to be sued in federal courts 
of such state 60 S.Ct. 163, 308 U.S. 
165, 84 L.Bd. 167, 128 A.L.R. 1437. 

United Office and Professional 
Workers of America v. Smiley, D.C. 
Pa., 75 F.Supp. 696—Vogel v. 
Crown Cork & Seal Co., D.C.Md., 86 
F.Supp. 74—Gray v. Reliance Life 
Ins. Co. of Pittsburgh, D.C.La., 24 
F.Supp. 144. 

86 C.J.S.-8 


Thomas Kerfoot & Co. v. United 
Drug Co., D.C.Del., 38 P.2d 671— 
Hardin v. Southern Ry. Co., D.C. 
Ga., 300 F. 417. 

26 C.J. p 709 note 32. 

SO. U.S.—Schwarz v. Artcraft Silk 
Hosiery Mills, C.C.A.N.T., 110 F.2d 
465. 

Vincent v. Ann Arbor R. Co., D.C. 
N.T., 73 F.Supp. 729—Bowles v. 
Bayuk Cigars, D.C.Pa., 69 F.Supp. 
746—Moore v. National Hotel Man¬ 
agement Corporation, D.C.Tex., 21 
F.Supp. 177, 

25 C.J. p 709 note 34. 

21. U.S.—Vaughan v. Empresas Hon- 
durenas, S. A., C.A.Tex., 171 F.2d 46 
—Arthur v. Compagnie Generale 
Transatlantique, C.C.A.Canal Zone, 
72 r.2d 662. 

Automotive Equipment v. Trico 
Products Corporation, D.C.N.Y., 10 
F.Supp. 736. 

25 C.J. p 709 note 38. 

Actions by or against aliens general¬ 
ly see Infra 9 22. 

Valid sarrloe 

An alien corporation can be sued 
in a United States court only in a 
district where it can be validly serv¬ 
ed. 

U.S.—^Vaughan v. Empresas Hondur- 
enas, S. A., C.A.Tex., 171 F.2d 46. 

Bolag busittess 

(1) ^Hoing business,** to bring an 
alien within Jurisdiction of local 
courts, does not mean that corpora¬ 
tion must maintain such relation to 
**dolng business'* as to bring it with¬ 
in statute requiring license, although 
enough business must be done to en¬ 
able court to say that corporation is 
present, and, it appearing that cor¬ 
poration transacted substantial part 
of its regular business in district, it 
could not be said that court of dis- 
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trict is without Jurisdiction of action 
for injuries to pedestrian run down 
by corporation’s motor truck, not¬ 
withstanding it carried on interstate 
business. 

U.S.—Knutson v. Campbell River 
Mills, D.C.Wash., 800 F. 241. 

(2) An alien corporation which oc¬ 
cupied offices within Jurisdiction of 
federal district court, employed four¬ 
teen employees including general 
agent and district freight agent, car¬ 
ried on regular sale of passenger 
tickets within district, and employed 
crews for cafd-parlor and dining cars 
operating through district was “do¬ 
ing business” within district, and was 
therefore amenable to a suit within 
district. 

U.S.—Brown v. Canadian Pac. Ry. 
Co., D.C.N.Y., 26 F.Supp. 666. 

22. U.S.—Omaha Nat. Bank of Oma¬ 
ha, Neb. v. Federal Reserve Bank 
of Kansas City, Mo., C.C.A.Neb.. 26 
F.2d 884, certiorari denied Wyo¬ 
ming Nat. Bank of CiSasper, Wyo. v. 
Omaha Nat. Bank of Omaha, Neb., 
49 S.Ct. 19, 278 U.S. 616, 73 L.Ed. 
539. 

Lockhart v. Mercer Tube & Man¬ 
ufacturing Co., D.C.Del., 63 F.Supp. 
301. 

25 C.J. p 709 note 39. 

Particular actions within rule and 
discussion thereof generally see in¬ 
fra 5 25. 

Oandslmieat of sloOk 

Federal district court in Texas had 
Jurisdiction of a proceeding to gar¬ 
nishee capital stock of a corpora¬ 
tion chartered under laws of Dela¬ 
ware, where stock books and bulk of 
corporate properties and enterprises 
were located in Texas. 

U.S.—Wirt Franklin Petroleum Corp. 

V. Gruen, C.C.A.Tex., 139 F.2d 669. 
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with such statute is proper and necessary.** Ac¬ 
cordingly, special venue provisions may govern ac¬ 
tions by or against corporations under the inter¬ 


pleader statute,**-* under the Federal Employers 
Liability Act,**-i* or under the Interstate Commerce 
Act, or against the Interstate Commerce Commis- 


83 . U.S.—Transmlrra Products Corp. 
V. Fourco Glass Co., N.Y., 77 S.Ct. 
787, 303 U.S. 222, 1 L..Ed.2d 786— 
U. S. V. National City Lines, Cal., 
68 S.Ct. 1169, 334 U.S. 573, 92 L.Ed. 
J584, rehearing denied 68 S.Ct. 1526, 
S34 U.S. 862, 92 L.Ed. 1781. 

Buffum V. Chase Nat. Bank of 
City of New York. C.A.Ill.. 192 F.2d 
58, certiorari denied 72 S.Ct. 558, 
842 U.S. 944, 96 L.Ed. 702. 

Geo-Physical Maps, Inc. v. Toy- 
craft Corp., D.C.N.Y., 162 F.Supp. 
141—Dolly Toy Co. v. Bancroft- 
Relllm Corp., D.C.N.Y., 97 F.Supp. 
631—Harlingen Canning Co. v. 
.Commodity Credit Corp., D.C.Tex., 
93 F.Supp. 45, affirmed, C.A., 193 F. 
2d 176—International Refugee Or¬ 
ganization V. Bank of America Nat. 
Trust & Sav. Ass'n, D.C.N.Y., 86 F. 
Supp. 884—Ebanks v. Grace Line, 
D.C.N.T., 73 F.Supp. 749—Swiss 

Bank Corp. v. Markham, D.C.N.Y., 
64 F.Supp. 927—Bowles v. Gulf Re¬ 
fining Co., D.C.Ohio, 61 F.Supp. 149 
—Securities and Exchange Com¬ 
mission V. Fiscal Fund, D.C.Del., 48 
F.Supp. 712—Sonken-Galamba Cor¬ 
poration V. Atchison, T. & S. F. Ry. 
Co., D.C.Tex., 29 F.Supp. 796—Son- 
^en-Galamba Corporation v, Atch¬ 
ison, T. & S. F. Ry. Co., D.C.Mo., 27 
F>Supp. 902. 

Davis V. Schultz Die Casting Co., 
D.C.Ohio, 8 F.Il.D. 370. 

25 C.J. p 709 note 40. 

Federal district in which bill in equi¬ 
ty in the nature of a creditor’s bill 
is brought to enforce statutory li¬ 
ability of stockholders of national 
banks in voluntary liquidation see 
Banks and Banking 9 605. 

Venue of actions under the anti-trust 
laws see Monopolies 9S 97, 117. 
Extent superseded 
A special venue statute supersedes 
the general venue statute only in so 
far as they cannot both be applied 
according to their terms, 

U.S.—Sonken-Galamba Corporation v. 
Atchison, T. & S. F. Ry. Co., D.C 
Tex., 29 F.Supp. 796. 

Prooeedings to eujolu comptroller of 
onrreucy 

(1) In general. 

U.S.—Abel V. Hellawell, D.C.N.Y., 25 
F.Supp. 446. 

(2) District court of district In 
which a national bank is located held 
to have Jurisdiction of a suit by 
stockholders, on a cause of action in¬ 
uring in the bank, to enjoin the 
comptroller and his receiver. 

U.S.—Wegman v. Hulse, D.C.N.Y., 13 

F.2d 206. 

(3) Suit by national bank stock- 
liolders to restrain comptroller of 
currency from making alleged unlaw¬ 


ful assessments, wherein rights of 
stockholders turned on construction 
and application of national banking 
law, held suit to enjoin comptroller 
under that law, as respects juridic- 
tlon of district court. 

U.S.—O'Conner v. Watson, C.C.A.La., 
81 F.2d 833, certiorari denied Wat¬ 
son V. O'Conner, 56 S.Ct. 678, 298 
U.S. 657, 80 L.Ed. 1383. 

(4) An action In liquidation seek¬ 
ing ratable distribution of proceeds 
of assets remaining in the hands of 
the comptroller of the currency and 
the receiver appointed by him with¬ 
out deduction of interest on approved 
or adjudicated claims of creditors 
was held not a “proceeding by a na¬ 
tional banking association” within 
statute permitting such a proceeding 
to be had in the district where the 
association is located. 

U.S.—Stein v. Delano, D.C.N.J., 35 F. 
Supp, 260, affirmed, C.C.A., 121 F.2d 
976, certiorari denied 62 S,Ct, 106, 
314 U.S. 655. 86 L.Ed. 525, rehear¬ 
ing denied 62 S.Ct. 178, 314 U.S. 711, 
86 L.Ed. 567. 

Actions under Kotor Oazrier Act 

U.S.—A. W. Stickle & Co. v. I. C. C., 
C.C.A.Okl., 128 P.2d 155, certiorari 
denied 63 S.Ct. 46. .317 U.S. 650, 87 
L.Ed, 523, order withhold 63 S.Ct. 
67, rehearing denied 63 S.Ct. 154, 
317 U.S. 707, 87 L.Ed. 564. 

Actions under National Eabor Bela- 
tions Act 

(1) National labor relations board 
held not suable in district where It 
had established regional office, where 
it had made no final order, aggrieved 
parties did not reside in such district, 
labor practices concerned had not 
arisen there, and suit was not 
brought In circuit court of appeals as 
provided in statute. 

U.S.—Bradley Lumber Co. of Arkan¬ 
sas V. National Labor Relations 
Board, C.C.A.La., 84 F.2d 97, certio¬ 
rari denied 67 S.Ct. 21, 299 U.S. 659, 
81 L.Ed, 411. 

(2) Under National Labor Rela¬ 
tions Act, any circuit court of ap¬ 
peals which national labor relations 
board may select will acquire juris¬ 
diction of enforcement proceeding if 
respondent “transacts business” 
within circuit, and hearings need not 
have been conducted within that cir¬ 
cuit nor need forbidden acts have oc¬ 
curred there. 

U.S.—National Labor Relations 

Board v. Friedman-Harry Marks 
Clothing Co., C.C.A., 83 P.2d 731. 

Suits under Talr Eabor Standards 
Act 

U.S.—McComb v. Elmco Corp., D.C, 
Utah, 83 F.Supp. 636—Fletcher v. 
Grinnell Bros., D.C.Mich., 78 F. 
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Supp. 889—^Moss ▼. Postal Tele¬ 
graph-Cable Co., D.C.Ga., 42 F.Supp. 
807—^Fleming v. Swift & Co., D.C. 
Ill., 41 F.Supp. 825. 

Bird V. J. M. Parrin & Co., D.C. 
Mo., 4 F.R.D. 257. 

23.5 U.S.—^Moseley v. Sunshine Bis¬ 
cuits, Inc., D.C.Mo., 110 F.Supp. 
167. 

Interpleader suit by iasurauoe com¬ 
pany 

(1) Such a suit may be brought In 
the district of the named beneficiary 
or in the district of any bona fide 
claimant. 

U.S.—Ross V. International Life Ins. 
Co., C.C.A.Tenn., 24 F.2d 346. 

Bankers' Life Co. V. Ebbert, D.C. 
Pa., 48 F.2d 907—^Kansas City Life 
Ins. Co. V. Adamson, D.C.Tex., 24 F. 
2d 107. 

(2) Under a prior statute It was 
held that suit must be brought In 
the district of the residence of the 
beneficiary, whether or not there had 
been an assignment of the policy. 
U.S.—New York Life Ins. Co. v. Ken¬ 
nedy, D.C.Fla., 263 F. 287. 

23.10 U.S.—-Kilpatrick v. Texas & P. 
Ry. Co., C.C.A.N.Y., 166 F.2d 788, 
certiorari denied 69 S.Ct. 32, 335 U. 
S. 814, 93 L.Ed. .‘?69, and Texas & 
P. Ily. Co. v. Parker, 69 S.Ct. 32, 
835 U.S. 814, 93 L.Ed. 869. 

Hawk.s V. Maryland & P. R. Co., 
D.C.Pa., 90 P\Supp. 284. 

Marks v. Pennsylvania R. Co., D, 
C.N.Y., 8 P.R.D. 242. 

Costs oud incouveuieuos 

Provision of Federal Employer.^' 
Liability Act that action thereunder 
may be brought in United States dis¬ 
trict court in district of residence of 
defendant, in which cause of action 
arose, or in which defendant is doing 
business at time of commencement of 
action is addressed to venue and di¬ 
rects that costs and inconvenience to 
the defendant be disregarded only 
when the issue Is venue. 

U.S.—Marks v. Pennsylvania R. Co., 
supra. 

‘Doiag business” and **prese&oe” 

(1) Under venue provision of Fed¬ 
eral Employers' Liability Act where 
railroad is doing business continuous¬ 
ly outside state of its incorporation, 
question of “forum non conveniens" 
is irrelevant, but the “presence" 
which subjects it to personal service, 
in actions for which no venue is spe¬ 
cifically provided, depends upon the 
issue of “forum non conveniens,” the 
terms “doing business" and “pres¬ 
ence" not being synonymous. 

U.S.—Kilpatrick v. Texas & P. Ry. 
Co., C.C.A.N.Y., 166 F.2d 788, certio¬ 
rari denied 69 S.Ct 82. 835 U.S. 814, 
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sion.23*^® Under a statute providing that suits tablished” only in the place where its principal of- 
against national banks may be brought in the dis- fice and place of business are as specified in its or- 
trict where established, such a corporation is “es- ganization certificate ;23.20 no change in this stat¬ 


es Li.Ed. 869, and Texas & P. By. 
Co. V. Parker, 69 S.Ct. 82, 336 U.S. 
814, 93 L.Ed. 369. 

(2) Action for injuries to employee 
In interstate commerce held proper¬ 
ly broufifht in district in which rail¬ 
road was doing: business when action 
was begun, although it was not resi¬ 
dent thereof, where action was based 
on both Federal Employers* Liabil¬ 
ity Act and Safety Appliance Acts. 
U.S.—Moore v. Chesapeake & O. By. 

Co., Ind., 54 S.Ct. 402, 291 U.S. 205, 
78 L.Ed. 756. 

(3) Under the statute providing 
that an action for injury to an em¬ 
ployee may be brought in a federal 
court in a district “in which the de¬ 
fendant shall be doing business at 
the time of commencing such action,” 
such action may be brought in any 
district in which defendant company 
is operating its road. 

U.S.—Trapp v. Baltimore & O. B. Co.. 
D.C.Ohlo, 283 F. 655. 

(4) Domestic corporation should, 
In absence of proof to contrary, be 
considered as “doing business,” for 
purpose of determining court’s Juris¬ 
diction, in district wherein it main¬ 
tained financial offices and officers. 
U.S.— Wood V. Delaware & H. R. Cor¬ 
poration, C.C.A.NY., 63 F.2d 236. 

(6) District court for one district 
in which railroad maintained execu¬ 
tive offices had Jurisdiction of action 
brought under the Federal Employ¬ 
ers’ Liability Act, even though the 
railroad did not run into the territory 
constituting such district. 

U.S.—Schilling v. Delaware & H. R. 
Corporation, C.C.A.N.Y., 114 F.2d 
69. 

(6) Act is not dependent on the 
existence of state courts within the 
district which have concurrent Juris¬ 
diction. 

U.S.—Trapp v. Baltimore & O. R. Co., 
supra. 

Effect of contract 

Contract by which injured railroad 
employee for valuable consideration 
agreed not to prosecute action 
against railroad for injuries sustain¬ 
ed in interstate commerce in any 
court except those within the state 
of his injuries and residence was 
void as prohibited by the Federal 
Employers' Liability Act, and em¬ 
ployee could have defense of such an 
agreement stricken and bring an ac¬ 
tion against the railroad in the Unit¬ 
ed States district court of another 
state as permitted by the Act. 

U.S.—^Krenger v. Pennsylvania B. Co., 
D.C.N.Y., 8 F.B.D. 66, affirmed, C. 
A., 174 F.2d 666, certiorari denied 


70 S.Ct. 140. 838 U.S. 866, 94 L.Ed. 
531. 

Several defendants 

In suit for injuries under Federal 
Employers' Liability Act, where de¬ 
fendants did not reside in different 
districts but all resided in one dis¬ 
trict, statute providing that transi¬ 
tory actions against defendants re¬ 
siding in different districts in same 
state could be brought in any such 
districts had no application. 

U.S.—Hawks V. Maryland & P. B. Co., 
D.C.Pa., 90 F.Supp. 284. 

23.15 U.S.—Isner v. I. C. C., D.C. 
Mich., 90 F.Supp. 361—Isbrandtsen- 
Moller Co. v. U. S., D.C.N.Y., 14 F. 
Supp. 407, affirmed 57 S.Ct. 407, 300 
U.S. 139, 81 L.Ed. 662. 

Doing business 

Interstate Commerce Commission 
is a “corporation,’* but it is not the 
type of corporation that Is brought 
within statute providing that a cor¬ 
poration may be sued in any federal 
Judicial di.strlct In which it is incor¬ 
porated or licensed lo do business, or 
IS doing business; although the Com¬ 
mission maintains district supervisor 
of motor carrier division in Detroit, 
it is not “doing business” within the 
Eastern District of Michigan, South¬ 
ern Division, within meaning of the 
venue statute. 

U.S.—-Isner v. I. C. C.. D.C.Mlch., 90 
F.Supp. 361. 

Bevlew of orders 

(1) Suit to annul order of inter¬ 
state commerce commission permit¬ 
ting railroad to acquire control of 
another system held required to be 
brought in district of residence of 
party on whose petition order was 
made. 

U.S.—Home Furniture Co. v. U. S., 
Tex., 46 S.Ct. 645, 271 U.S. 466, 70 
L.Ed. 1033. 

(2) Provision of the act abolish¬ 
ing the commerce court, fixing the 
venue of any suit to enforce, suspend, 
or set aside an order of the inter¬ 
state commerce commission, did not 
impliedly repeal the provision of In¬ 
terstate Commerce Act allowing ac¬ 
tions to enforce a reparation order 
by the commission in any district 
through which the carrier’s road ran, 
since the amendments of the Inter¬ 
state Commerce Act indicated an in¬ 
tention to broaden the venue for the 
latter remedy, and the repealing pro¬ 
visions in the act abolishing the com¬ 
merce court were restricted to acts 
or parts of acts in so far as they 
related to the establishment of the 
Commerce Court, which never had 
Jurisdiction over the reparation ac¬ 
tion; and the provision authorising 
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action to enforce an order of the 
commission requiring a carrier to re¬ 
fund excessive charges to the shipper 
does not require that the carrier 
shall be the owner of a railroad with¬ 
in the district, to sustain venue un¬ 
der the provision allowing suit in any 
district through which the road runs. 
U.S.—Vicksburg. S. & P. By. Co. v. 
Anderson-Tully Co., Miss., 41 S.Ct. 
624, 256 U.S. 408, 66 L.Ed. 1020. 

(3) Suits to review interstate com¬ 
merce commission's order, authoriz¬ 
ing Louisiana railroads to lease lines 
to foreign corporation on latter’s pe¬ 
tition, must be brought in district of 
latter’s domicile. 

U.S.—State of Louisiana ex rel. Saint 
v. Morgan’s Louisiana & T. R. & S. 
S. Co., D.C.La., 18 F.2d 645. 

(4) Jurisdiction and venue of pro- 
ccodings relating to orders of Inter¬ 
state commerce commission general¬ 
ly see Commerce § 148. 

Dease of tracks 

An arrangement between two rail¬ 
road companies, one of which owned 
no lines within the dlstrl(?t, whereby 
the cars of the latter w’ore carried 
over the tracks of the other within 
the dl.strict for payments computed 
on the mileage ba.sis and on a 
through tariff, is equivalent to a lease 
of the tracks within the district, so 
as to authorize suit in that district 
under the act allowing such action in 
any district through which the road 
of the carrier runs. 

U.S.—Vicksburg, S. & P. By. Co. v. 

Anderson-Tully Co,, supra. 

Dlvisioa of court 

An action for damages for refusal 
to carry at lawful rate scrap metal 
tendered by shipper for transporta¬ 
tion in interstate commerce could be 
maintained in one division of the 
district court against railroads main¬ 
taining their principal offices in an¬ 
other division of the district court 
and railroad maintaining its principal 
offices in a different district of the 
state, where statute provided that 
such an action might be maintained 
In “any District Court of the United 
States’* of competent jurisdiction, 
since statute refers to districts and 
not divisions. 

U.S.—Sonken-Galamba Corporation v. 
Atchison, T. & S. F. By. Co., D.C. 
Tex., 29 F.Supp. 796. 

23.20 U.S.—^Buffum v. Chase Nat. 
Bank of City of New York, C.A.I11., 
192 F.2d 68, certiorari denied 72 
S.Ct. 668, 842 U.S. 944, 96 L.Ed. 
702. 

International Refugee Organiza¬ 
tion y. Bank of America Nat. Trust 
& Sav. Ass’n, D.C.N.Y., 86 F.Supp. 
884. 
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utc was made by the 1948 revision of the statute 
regulating the venue of suits in the federal district 

courts.23.iJ5 

The operation of a railroad in a state by a trustee 
must be under the authority of, and responsive to, 
the statutes of the state relating to su<i activity, 
and hence the citizenship of the trustee may be 
disregarded in determining the proper venue of an 
action against the railroad.23.30 

b. Suit by Oorporation 

A suit by a corporation la properly brought In the 
atate In which It la Incorporated or in the diatrlct in 
which defendant reaidea. 

A suit by a corporation is properly brought in 
the state in which it is incorporated,23.B0 and, as 
discussed infra § 21(2), it is held by some decisions 
that the district in which a corporation is licensed 
to do business or is doing business may be regarded 
as its residence so as to permit it to bring suit there. 
Further, tmder provision of the statute that suit may 
be brought where plaintiff resides or where defend¬ 
ant resides, a suit by a corporation is properly 
brought in the district in which defendant re- 
sides.23.56 A corporation organized in a foreign 
country having no place of business in the United 


States is limited to the district court of the District 
of Columbia as the venue of an action against the 
alien property custodian; but if the alien corpora¬ 
tion has its principal place of business in another 
district it may sue in such other district as well 
as in the District of Columbia.23.60 

§ 21(2). —-Corporation Licensed, or 

Doing Business, within State 

a. In general 

b. What constitutes doing business 
a. In General 

A corporation may bo aued In a Judicial district In 
which It is licensed or doing business, as well as in the 
state in which it is Incorporated; but subject to statutory 
exceptions, a foreign corporation cannot be sued in a 
federal district court of a state in which the corporation 
is not present or doing business. In the absence of a 
waiver of the venue requirements. 

Generally, a foreign corporation licensed or doing 
business within a state is subject to the jurisdiction 
of the federal court located in the state, and may 
be sued therein,23.80 provided process is served on it 
in accordance with the requirements of law, as dis¬ 
cussed in Federal Civil Procedure § 212. Moreover, 
with respect to venue which is governed by a statute 
adopted in 1948, 28 U.S.C.A. § 1391 (c), a corpora- 


Baai&oM olsowlisro affirmed. C.C.A.. 134 F.2d 101— 

Where national bank, which was Bondholders Securities Corporation 


established in New York, obtained 
leave to transact business in Illinois 
for limited purpose of acceptance 
and execution of trusts and receipt of 
deposits of trust, and registered 
agent was authorized to accept serv¬ 
ice in suits involving such limited 
purpose, action against bank for 
breach of contract to sell steel did 
not involve any trust business in Il¬ 
linois and proper venue was New 
York. 

U.S.—Buffum V. Chase Nat. Bank of 
City of New York, C.A,I11.. 192 P.2d 
58. certiorari denied 72 S.Ct. 558, 
342 U.S. 944, 96 L.Ed. 702. 

83B5 U.S.—^Buffum v. Chase Nat. 
Bank of City of New York, supra. 

International Refugee Organiza¬ 
tion V. Bank of America Nat. Trust 
A Sav. Ass’n. D.C.N.Y., 86 F.Supp. 
884. 

83.30 U.S.—Chapman v. St. Louis & 
S. W. Ry. Co., D.C.Tex., 71 F.Supp. 
1017. 

83.50 U.S.—^Edgewater Realty Co. v. 
Tennessee Coal, Iron A Railroad 
COh D.C.Md., 49 F.Supp. 807. 

83.58 U.S.-.^tandard Acc. Ins. Co. v. 
Perry County Bd. of Ed., D.C.Ky., 
72 F.Supp. 142—^Mutual Life Ins. 
Co. of N. Y. v. Froehllch, D.C.N.J., 
60 F.Supp. 902—-Adam Hat Stores 
V. Lefco, D.C.Pa., 44 F.Supp. 442, 


V. Ayling, D.C.Conn., 22 F.Supp. 
847. 

83.00 U.S.—Swiss Bank Corp. v. 

Markham, D.C.N.Y., 64 F.Supp. 927. 
83B0 U.S.—Schmikler v. Peterslme 
Incubator Co., C.A.Mass., 177 F.2d 
983—Clover Leaf Freight Lines v. 
Pacific Coast Wholesalers Ass’n, 

C. C.A.I11., 166 F.2d 626, certiorari 
denied 69 S.Ct. 46, 835 U.S. 823, 98 
L.Ed. 877—Lasky v. Norfolk & W. 
Ry. Co., C.C.A.Ohio, 167 P.2d 674. 

Haas V. Fancher Furniture Co., 

D. C.Ill., 166 F.Supp. 564—Bentley 
V. Westinghouse Elec. Corp., D.C. 
Ala., 130 F.Supp. 925—Perhara 
Fruit Corp. v. Cunard White Star, 
D.CWash., 84 F.Supp. 854—Wil¬ 
liams V. Campbell Soup Co., D.C. 
Mo., 80 F.Supp. 865—Winkler-Koch 
Engineering Co. v. Universal Oil 
Products Co. (Del.), D.C.N.Y.. 70 F. 
Supp. 77—^Arney v. Central Elec. & 
Oas Co., D.C.Minn., 66 F.Supp. 401 
—American Blower Corp. v. B. F. 
Sturtevant Co., D.C.N.Y., 61 F.Supp. 
756. 

Thomson v. Eastern Bechtel 
Corp.. D.C.N.Y., 24 F.R.D. 41. 
D.a—Bilbrey v. Chicago Daily News, 
D.C., 67 F.Supp. 579. 

ZBterstato busiaess 
Mere fact that foreign corpora¬ 
tion’s business is an interstate busi¬ 
ness does not mean that it cannot be 
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subjected to jurisdiction of state in 
which it is doing business. 

U.S.—^Marlow v. Hinman Milking 
Mach. Co., D.C.Mlnn., 7 F.R.D. 751. 

Withdrawal from state 

(1) An action “brought in this 
state” within California statute pro¬ 
viding for service of process on for¬ 
eign corporation which has transact¬ 
ed intra-state business in state and 
has thereafter withdrawn from busi¬ 
ness in state, Includes an action in 
federal court in the state based on 
federal law. 

U.S.—Oiusti V. Pyrotechnic Indus¬ 
tries, C.C.A.Cal., 156 F.2d 361, cer¬ 
tiorari denied Triumph Explosives 
V. Glustl, 67 S.Ct. 856, 329 U.S. 787, 
91 L.Ed. 675. 

(2) Where complaint states a case 
of violation of anti-trust acts by acts 
of conspirators In California to se¬ 
cure a monopoly and to destroy plain¬ 
tiff’s California business, and foreign 
corporation which had filed in office 
of Secretary of State of California a 
certificate of withdrawal from intra¬ 
state business in California was serv¬ 
ed by serving summons on Secretary 
of State, district court had jurisdic¬ 
tion of subject matter and the person 
of the foreign corporation. 

U.S.—Giusti V. Pyrotechnic Indus¬ 
tries, C.C.A.C!al., 156 F.2d 361, cer¬ 
tiorari denied Triumph Explosives 
V. Guisti, 67 6.Ct. 855, 829 U.S. 787, 
91 L.Bd. 675. 
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tion may be sued in a judicial district in which it is 
licensed or doing business, as well as in the state 
in which it is incorporated.23.86 Such rule as to 

jurisdiction and venue applies even though the cause 
of action sued on arose in another state.23.90 it 
has been said that the venue statute represents a 
•crystallization of the rule developed by prior Su¬ 
preme Court decisions relating to the effect of doing 
business in a state as consent to be sued in the 
federal district court of the state.23.95 


FEDERAL COURTS § 21(2) 

Under the law prevailing prior to the adoption of 
this statute, some decisions held that a corporation, 
by doing business in another state and appointing 
an agent on whom process might be served, did not 
consent to venue in actions in the federal courts.2^ 
Generally, however, it was established that the con¬ 
sent of a foreign corporation, to be sued in the 
courts of a state, extended to any court sitting in 
the state which applied state law, including federal 
courts ;38 the doing of business and the designation 


R3.85 U.S.—“Connolly ▼. Farrell 
Lines, Inc., C.A.Ma8S., 268 F.2d 663 
—Barber-Greene Co. v. Blaw-Knox 
Co., C.A.Ohlo, 239 P.2d 774—Steel 
Motor Service v. Zalke, C.A.Mich., 
212 F.2d 866—Carlisle v. Kelly Pile 

Foundation Corp., C.A.Pa., 176 F. 
.2d 414. 

O’Hara v. U. S. Lines Co., D.C.N. 

T., 164 F.Supp. 649—^De Luxe Game 
Corp. V. Wonder Products Co., D. 
C.N.T., 167 F.Supp. 696—Bar’s 

Leaks Western, Inc. v. Pollock, D. 
C.Cal., 148 F.Supp. 710—Willis v. 
Weil Pump Co., D.C.N.Y., 130 F. 
Bupp. 896, affirmed, C.A., 222 F.2d 
261—Jenkins v. Dell Pub. Co., D.C. 
Pa., 130 F.Supp. 104, opinion ad¬ 
hered to 132 F.Supp. 666—Satter- 
ifleld v. Lehigh Val. R. Co., D.C.N. 
T., 128 F.Supp. 669—Cross v. Onel- 
•da Paper Products Co., D.C.N.J., 
117 F.Supp. 919—Rhodes v. Bar¬ 
nett (No. 1), D.C.N.Y., 117 F.SUPP. 
312—^Ronson Art Metal Works v. 
Brown & Bigelow, D.C.N.Y., 104 F. 
Bupp. 716—Bounds v. Streckfus 
Bteamers, D.C.Del., 89 F.Supp. 242. 

Savola Film S. A. I. v. Vanguard 
Films, D.C.N.Y., 10 F.R.D. 64. 
Purpose aud effect of statute pro¬ 
viding that a corporation may be 
sued in any Judicial district in which 
It is incorporated or licensed to do 
business or is doing business was to 
remove existing limitation that con- 
lAned permissible suits against corpo¬ 
rations to those where corporation 
was an Inhabitant of district and to 
•confer authority for such suits where 
corporation was doing business with¬ 
in district. 

U.S.—^Portsmouth Baseball Corp. v. 

Frick, D.C.N.Y., 132 F.Supp. 922. 
AppUoatloa to pending litigation 
Provision In venue statute permit¬ 
ting a corporation to be sued in any 
Judicial district in which it is doing 
business was applicable to litigation 
pending at time it became effective, 
and under the statute, actions under 
the Fair Labor Standards Act for al¬ 
leged unpaid compensation were not 
dismissible for improper venue be¬ 
cause the foreign corporations 
against which actions were brought 
were not domiciled in the state and 
had not appointed agents for service 
of process in the states although 
they were doing business in the state. 


U.S.—^Hadlich V. American Mall Line, 
D.C.Cal., 82 F.Supp. 662. 

Stock owned by United States 

(1) An action for injuries sustain¬ 
ed by plaintiff while walking in a cor¬ 
ridor of an apartment building owned 
and operated by the Defense Homes 
Corporation, a Maryland corporation, 
doing business in the District of Co¬ 
lumbia, whose capital stock was sole¬ 
ly owned by the United States and 
whose activities were for its bene¬ 
fit. could be maintained in the Dis¬ 
trict of Columbia. 

D.C.—Hood V. Defense Homes Corp., 
D.C.. 83 F.Supp. 366. 

(2) Actions against corporations 
created by act of Congress see infra 
9 21 ( 6 ). 

Besident ageut 

Service of summons on foreign cor¬ 
poration by service on resident agent 
of corporation warranted inference 
that foreign corporation was doing 
business in the state and had com¬ 
plied with state statute with respect 
to appointment of a resident agent 
for service of process within federal 
venue statute providing that Judicial 
district in which a corporation is li¬ 
censed to do business or is doing 
business shall be regarded as its res¬ 
idence for venue purposes. 

U.S.—Morris v. Sun Oil Co., D.C.Md., 
88 F.Supp. 629. 

23.90 U.S.—Carlisle v. Kelly Pile & 
Foundation Corp., (XA.Pa., 176 F.2d 
414. 

McClendon v. (hirtis Bay Towing 
Co., D.C.N.Y., 130 F.Supp. 455— 
Dees V. Santa Fe Trail Transp. Co., 
D.C.Mo., 71 F.Supp. 387—^Arney v. 
Central Elec. & Gas Co., D.C.Minn., 
66 F.Supp. 401. 

23A5 U.S.—Carlisle v. Kelly Pile & 
Foundation Corp., C.A.Pa., 176 F.2d 
414. 

’’The phrase in subsection (c) of 9 
1391, ‘in which it is incorporated or 
licensed to do business,' merely 
writes into the venue section the ef¬ 
fect of the decision of the Supreme 
Court in Neirbo C5o. v. Bethlehem 
Shipbuilding Corp., 808 U.S. 166, 60 
S.Ct. 163, 84 L.Ed. 167. The phrase 
in subsection (c), 'or is doing busi¬ 
ness,’ extends the philosophy of that 
case to the act of doing business." < 
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U.S.—Ruth V. Eagle-Picher Co., C.A. 
Okl., 226 F.2d 572, 677. 

24. U.S.—McLean v. State of Mis¬ 
sissippi ex rel. Roy, C.C.A.Miss., 96 
F.2d 741, 119 A.L.R. 670, certiorari 
denied State of Mississippi ex rel. 
Roy V. McLean. 59 S.Ct. 84, 306 U.S. 
623. 83 L.Ed. 399. 

Toulmin v. James Mfg. Co., D.C. 
N.Y., 27 F.Supp. 612—Hamilton 

Watch Co. V. George W. Borg Co., 
D.C.I11., 27 F.Supp. 215. 

Thomas Kerfoot & Co. v. United 
Drug Co., D.C.Del.. 38 F.2d 671— 
Jones V. Consolidated Wagon & 
Machine Co., D.C.Idaho, 31 F.2d 
883, appeal dismissed 50 S.Ct. 66, 
280 U.S. 519, 74 L.Ed. 689—Beech- 
Nut Packing Co. v. P. Lorillard Co., 
D.C.N.Y., 287 F. 271. 

25. U.S.—Mississippi Pub. Corp. v. 
Murphree, Miss., 66 S.Ct. 242, 326 

U. S. 488, 90 L.Bd. 185—Neirbo Co. 

V. Bethlehem Shipbuilding Corpora¬ 
tion, N.Y., 60 S.Ct. 163, 308 U.S. 166, 
84 L.Ed. 167, 128 A.L.R. 1437. 

Knott Corp. v. Furman, C.C.A. 
Va., 163 F.2d 199, certiorari denied 
68 S.Ct. Ill, 332 U.S. 809, 92 L.Ed. 
387, rehearing denied 68 S.Ct. 164, 
332 U.S. 826, 92 L.Bd. 401—Patten 
v. Dodge Mfg. Corporation, D.C. 
Ind., 23 F.2d 852. 

Richburg v. Massachusetts Bond¬ 
ing & Ins. Co., D.C.La., 74 F.Supp. 
442—Wofford v. Prudential Ins. Co. 
of America, D.C.S.C., 65 F.Supp. 637 
—Hermann v. U. S. Fidelity & 
Guaranty Co., D.C.La., 64 F.Supp. 
86—Canright v. General Finance 
Corporation, D.C.Ill., 83 F.Supp. 241 
—Kirkes v. Askew, D.C.Okl., 32 F. 
Supp. 802—International Union of 
Mine, Mill and Smelter Workers v. 
Tennessee Copper Co., D.C.Tenn., 
81 F.Supp. 1015. 

"By applying for a certificate of 
authority and designating the Sec¬ 
retary of the Commonwealth as its 
attorney for process, the appellee 
waived the provisions of Section 61 
of the [former] Judicial Code as 
amended, 28 U.S.C.A. 9 112 [now 28 
U.S.C.A. I 1891], and must therefore 
be held to have consented to be sued 
in the District Court for the West¬ 
ern District of Pennsylvania so long 
as it has liability outstanding in that 
State." 
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of an agent on whom process could be served, as | in a federal court for that staters and, as shown in 
required by state law, constituted consent to be sued | Federal Civil Procedure § 485, constituted a waiver 


U.S.—^Dehn« ▼. Hillman Investment 
Co., C.C.A.Pa., 110 F.2d 466, 468. 

The amendment of the JndloiaJT 
Act Of 1875 by deletion of the words 
*‘or in which he shall be found” from 
the provision that no civil suit shall 
be broufirht against a person in fed¬ 
eral court “in any other district than 
that whereof he is an inhabitant, 
or In which he shall be found,” was 
not intended to affect the implica¬ 
tions of foreign corporation's con¬ 
sent to be sued, and was not direct¬ 
ed toward any change in the status 
of corporate litigants, but the re¬ 
striction was designed to shut the 
door against service of process on a 
natural person in any place where 
he might be caught, and confined su¬ 
ability except with the defendant’s 
consent, to the district of his phys¬ 
ical habitation. 

U.S.—Neirbo Co. v. Bethlehem Ship¬ 
building Corporation, N.Y., 60 S.Ct. 
153, 308 U.S. 166, 84 L.Ed. 167, 128 
A.L..R. 1437. 

Xateratate Commerce Act 

(1) An action by New Jersey resi¬ 
dent against North Carolina inter¬ 
state motor carrier for injuries sus¬ 
tained in Tennessee was maintainable 
in New Jersey where carrier pursu¬ 
ant to Interstate Commerce Act des¬ 
ignated a New Jersey resident as 
carrier’s agent for service of process, 
and summons and complaint were 
served on such designee. 

U.S.—^Wynne v. Queen City Coach 
Co., D.C.N.J., 49 F.Supp. 103. 

(2) Kentucky corporation which 
had designated a local agent under 
the Motor Carriers Act on whom 
process might be served in Ohio could 
be sued in Ohio by a citizen of Illinois 
for Injuries sustained while she was 
a passenger on defendant’s bus in 
Georgia, since the corporation, by 
designating agent, surrendered privi¬ 
lege conferred by statute providing 
that where jurisdiction is founded 
only on fact that action is between 
citizens of different states, suit shall 
be brought in the district of the resi¬ 
dence of either. 

U.S.—Shapiro v. Southeastern Grey¬ 
hound Lines, C.C.A.Ohio. 165 F.2d 
135. 

(3) Where truck of interstate mo¬ 
tor carrier, residing in Virginia, was 
engaged in intra-state commerce 
when it collided in Virginia with au¬ 
tomobile of a Kansas citizen, service 
of process In Maryland on carrier's 
agent appointed under Interstate 
Commerce Act was not effective to 
give federal district court of Mary¬ 
land venue Jurisdiction of action for 
resulting damages, wherein federal 
Jurisdiction was expressly predicated 
on diversity of citizenship. 


U.S.—^Davies ▼. Mahanes, D.C.Md., 
183 F.2d 671. 

Oessatioa of bnsiaess 
Under Maryland law, Maryland 
federal district court had Jurisdic¬ 
tion of foreign corporation which had 
done business within the state but 
had ceased to do business at time of 
service of process. 

U.S.—^Edgewater Realty Co. v. Ten¬ 
nessee Coal, Iron & Railroad Co., 
D.C.Md., 49 F.Supp. 807. 

86. U.S.—Mississippi Pub. Corp. v. 
Murphree, Miss., 66 S.Ct. 242, 826 
U.S. 438, 90 L.Ed. 185—Oklahoma 
Packing Co. v. Oklahoma Gas & 
Electric Co., Okl., 60 S.Ct. 216, 308 
U.S. 630, 309 U.S. 4, 84 L.Ed. 537, 
rehearing denied 60 S.Ct. 466, 809 U. 
S. 693, 84 L.Ed. 1034. 

Sunbury Wire Rope Mfg. Co. v. 
U. S. Steel Corp, C.A.Pa., 230 F.2d 
611—Willis v. Weil Pump Co., C.A. 
N.Y., 222 F.2d 261—Knott Corp. v. 
Furman. C.C.A.Va., 163 P.2d 199, 
certiorari denied 68 S.Ct. Ill, 332 
U.S. 809. 92 L.Ed. 387, rehearing 
denied 68 S.Ct. 164, 332 U.S. 826, 92 
L.Ed. 401—Rickman v. E. I. Du 
Pont De Nemours & Co., C.C.A Okl., 
157 P.2d 837—Bulldog Electric 
Products Co, V. Cole Electric Prod¬ 
ucts Co., C.C.A.N.Y.. 134 F.2d 646 
—Penn Electric Switch Co. v. U. 
S. Gauge Co., C.C.A.I11., 129 F.2d 
166, certiorari denied 63 S.Ct. 80, 
317 U.S. 675. 87 L.Ed. 641—Bucy v. 
Nevada Const. Co,, C.C.A.Idaho, 126 
F.2d 213. 

Hadden v. Barrow, Wade, Guth¬ 
rie & Co., D.C.Ohio. 106 F.Supp. 530 
—Buxton V. Midwestern Ins. Co., 
D.C.La., 102 F.Supp. 500—^Davila v. 
Hilton Hotels Intern., D.C.Pucrto 
Rico, 97 F.Supp. 32—HoUinquest v. 
Kansas City Southern Ry. Co., D.C. 
La., 88 F.Supp. 905—Greve v. Gi¬ 
braltar Enterprises, D.C.N.M., 85 F. 
Supp. 410—Gibson v. U. S. Lines, D. 

C. Md., 74 F.Supp. 776—Richburg v. 
Massachusetts Bonding & Ins. Co., 

D. C.La., 74 F.Supp. 442—Dean v. 
Bituminous Cas. Corp., D.C.La., 72 
F.Supp. 801—Connor v. Yellow Cab 
Co., D.C.Pa., 72 F.Supp. 442—Bar¬ 
rett V. National Malleable & Steel 
Castings Co., D.C.Pa., 68 F.Supp. 
410—Arney v. Central Elec. & Gas 
Co., D.C.Mlnn,, 66 F.Supp. 401— 
Wofford V. Prudential Ins. Co. of 
America, D.C.S.C., 65 F.Supp. 637 
—Randolph Laboratories v. Spe¬ 
cialties Development Corp., D.C.N. 
J., 62 F.Supp. 897—^Pure Oil Co. v. 
Petrolite Corp., D.C.Tex., 68 F. 
Supp. 716—Bowles v. L. D. Schrei- 
ber & Co., D.C.Minn., 66 F.Supp. 
814—^Lee v. Acme Freight Lines, D. 
C.Ga., 54 F.Supp. 397—Jenkins v. 
Lykes Bros. S.S. Co., D.C.Pa., 48 
F.Supp. 848—Furgerson v* Dixie 
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Motor Coach Corp., D.C.Tex., 48 F. 
Supp. 746—^Monroe Calculating 
Mach. Co. V. Marchant Calculating 
Mach. Co., D.C.Pa., 48 F.Supp. 84— 
Coastal Club v. Shell Oil Co., D.C. 
La., 45 F.Supp. 859—Briseno v. 
Valley Baking Co. of Texas, D.C. 
Tex., 45 F.Supp. 775—Trounstine v. 
Bauer, Pogue & Co., D.C.N.Y., 44 
F.Supp. 767, affirmed, C.C.A., 144 F. 
2d 379, certiorari denied Bauer, 
Pogue & Co. V. Trounstine, 65 S.Ct. 
190, 323 U.S. 777, 89 L.Ed. 621— 
Beard v. Continental Oil Co., D.C. 
La., 42 F.Supp. 310—^Vogel v. 
Crown Cork & Seal Co., D.C.Md., 
36 F.Supp. 74—Williams v. James, 
D.C.La., 34 F.Supp. 61—Detachable 
Bit Co. V. Timken Roller Bearing 
Co., D.C.N.Y., 31 F.Supp. 632. 

Wachtler v. Chicago, M., St. P. & 
P. R. Co., D.C.Minn., 7 F.R.D. 660 
—Townsend v. Walter Kidde & Co., 
D.C.Mass., 7 F.R.IX 166. 

N.Y.—Hudson Towboat Co. v. Halifax 
Ins. Co.. 47 N.ST.S 2d 468. 

Operation of motor vehicle within 
state as consent to be sued under 
state nonresident motorist statutes 
see supra § 17(1). 

Jurisdiction of person 

A statute calling for designation 
of an agent within the state by a 
foreign corporation for service of 
process is constitutional and the dos- 
igmition of the agent Is a “voluntary 
act” and constitutes a contract which 
deals with jurisdiction of the person 
although it does not enlarge or dim¬ 
inish juri.sdiction of the subject mat¬ 
ter, and which means, that whenever 
jurisdiction of the subject matter is 
present, service on the agent shall 
give jurisdiction of the person. 

U.S.—^Neirbo Co. v. Bethlehem Ship- 
building Corporation, N.Y., 60 S.Ct. 
163, 308 U.S. 166, 84 L.Ed. 167, 128 
A.L.R. 1437. 

Effect of service 

“Service of process” Is procedure 
by which court may obtain jurisdic¬ 
tion over person of defendant so that 
defendant may be brought into court 
at place where Congress, in light of 
court decisions, has declared suit 
may be maintained, and such service 
does not enlarge or diminish the ven¬ 
ue to which defendant has consented 
by appointing an agent for service. 
U.S.—^Wachtler v. Chicago, M., St. P. 
& P. R. Co., D.C.Mlnn.. 7 F.R.D. 
660. 

Ssrvloe on offloer of corporation 

Consent doctrine is not avoided be¬ 
cause of service of process in accord 
with some other recognized statutory 
practice, such as service on an offi¬ 
cer of the corporation instead of on 
the designated state ofdcial. 

U.S.—^Ward v. Studebaker Sales Cor- 
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of its privilege under the general venue statute, its application to diversity of citizenship cases^ but 
This rule was applied even though the cause of also applied to cases wherein federal jurisdiction 
action originated outside the state, but under was based on other grounds.^®-^® Under the “con- 
some statutes, the consent to be sued extended only sent” rule it was held that a suit could be maintained 
to causes of action arising within the state.26-io ^ federal district court against a foreign corpora- 

The rule as to consent to venue arising from the tion although not brought in the district of the resi- 


doing of business within a state w 

poration of America, C.C.A.Pa., 113 
F.Sd 667. 

Direct BUit affainst ineurer 

Where liability insurer, in return 
for privilege of doing local business, 
agreed to be sued directly, by resi¬ 
dents of state, for torts of Its In¬ 
sureds using state highways, such 
consent would extend to any court 
sitting in state which applied laws of 
state. 

U.S.—Buxton V. Midwestern Ins. Co., 
D.C.La., 102 F.Supp. 600. 

Dffect of dissolution 

ll) A federal dl.strict court in 
Pennsylvania had venue jurisdiction 
of Delaware corporation notwith¬ 
standing its dissolution, where it 
had a modifled existence, If corpora¬ 
tion was liable because of intra-state 
act committed within Pennsylvania, 
such court being a court in a county 
of Pennsylvania within Pennsylvania 
statute providing that process on for¬ 
eign corporation may be issued by 
any court having jurisdiction of sub¬ 
ject matter in any county of com¬ 
monwealth in which corporation shall 
have its registered office or in coun¬ 
ty in which right of action arose. 

U.S.—Dehne v. Hillman Investment 
Co., C.C.A.Pa., 110 F.2d 456. 

(2) Although dissolved Delaware 
corporation was probably dead in 
Delaware, except in so far as its cor¬ 
porate existence was continued by 
laws of that state, corporation, which 
had acquired right to do business in 
New Tork, continued to exist in New 
York for purpose of winding up its 
business there, and suit for account¬ 
ing could be maintained against cor¬ 
poration in New York federal court 
without regard to limitations of Del¬ 
aware statute. 

U.S.—Trounstlne v. Bauer, Pogue & 
Co., C.C.A.N.Y., 144 F.2d 379, cer¬ 
tiorari denied 65 S.Ct. 190, 323 U.S. 
777, 89 L.Ed. 621. 

Designation of agent 

(1) Foreign corporation, which 
was domesticated so that under state 
law it became subject to liability of 
corporations organized and chartered 
under the laws of the state, could be 
sued in federal district court sit¬ 
ting in such state, in action based on 
alleged violation of Federal Constitu¬ 
tion and laws, even though corpora¬ 
tion was not required by state law to 
•designate an agont on whom proc¬ 
ess could be served. 

'U.S.—-International Union of Mine, 


IS not limited in I deuce of either 

Mill and Smelter Workers v. Ten¬ 
nessee Copper Co., D.C.Tenn., 31 F. 
Supp. 1015. 

(2) Delaware corporations which 
had not qualified to do business in 
Ohio or appointed a statutory agent 
there could not be sued in federal 
court in Ohio merely because they 
had done some business in Ohio. 
U.S.—Walter v. Pflster Hybrid Corn 
Co., D.C.Ohio, 70 F.Supp. 1021. 

Besldent of state 

Foreign corporation, designating 
agent on whom service of process 
could be made in New York, was “res¬ 
ident” of New York for venue pur¬ 
poses in diversity case and could be 
sued in New York Southern District 
in which corporation maintained 
principal office. 

U.S.—Bruce & Co. v. Bothwell, D.C.N. 

Y.. 9 F.R.D. 183. 

Filing raanired 

Foreign corporation which had not 
filed consent to be sued in New 
York, regardless of whether it did 
enough business In that state to be 
required to file such consent, was not 
a “resident” of state within statute 
providing that, where federal juris¬ 
diction depends on diversity of citi¬ 
zenship, .«^uit shall be brought only in 
district of residence of either plain¬ 
tiff or defendant. 

U.S.—Moss v. Atlantic Coast Line R. 
Co., C.C.A.N.Y., 149 P.2d 701. 

Donahue v. M. A. Henry Co., D. 
C.N.Y., 78 F.Supp. 91. 

26.5 U.S.—Carpenter Paper Co. v. 
Calcasieu Paper Co., C.C.A.Tex., 164 
F.2d 653, certiorari denied 68 S.Ct. 
742, 333 U.S. 862, 92 L.Ed. 1141, dis¬ 
tinguishing Knobloch v. M. W. Kel¬ 
logg Co., 154 F.2d 45. 

26.10 U.S.—Carlisle v. Kelly Pile & 
Foundation Corp., D.C.Pa., 77 F. 
Supp. 51, affirmed, C.A., 176 F.2d 
414—Harmann v. U. S. Fidelity & 
Guaranty Co., D.C.La., 64 F.Supp. 
86 . 

Cause held wlthiu statute 

Under statute requiring foreign 
corporation to file consent to be sued 
in court of any county in state in 
which cause of action arises or In 
which plaintiff resides, cause of ac¬ 
tion for breach of Insurance policies 
covering Oklahoma buildings did not 
arise by virtue of the storm and loss 
in Oklahoma, but by virtue of insur¬ 
ers' denial of liability and failure to 
pay the loss in Kansas to Kansas in- 
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plaintiff or defendant,and not- 

sured, and hence Kansas federal 
court had Jurisdiction of action 
against foreign insurers. 

U.S.—Travelers Fire Ins. Co. v. Ran- 
ney-Davis Mercantile Co., C.A.Kan., 
173 F.2d 844, certiorari denied 69 S. 
Ct. 1496. 337 U.S. 930, 93 L.Ed. 
1737. 

26.15 U.S.—Gibson v. U. S. Lines, D, 

C. Md., 74 F.Supp. 776. 

Inhabitant 

Federal statutory requirement that 
where jurisdiction of federal court is 
founded on grounds other than diver¬ 
sity of citizenship, suit must be 
brought against defendant in district 
whereof he is an inhabitant was sat¬ 
isfied by designation by foreign cor¬ 
poration of an agent for service of 
process in conformity with laws of 
state in which suit is instituted. 

U.S.—locono V. Anastasio, D.C.N.Y., 
75 F.Supp. 602—^Arney v. Central 
Elec. & Gas Co., D.C.Minn., 66 F. 
Supp. 401. 

Action under Fair Labor Standards 
Act 

U.S.—^Aaron v. Agwilines, Inc., D.C.N. 
Y., 75 F.Supp. 604—locono v. Ana¬ 
stasio, D.C.N.Y., 76 F.Supp. 602— 
Walling V. West Ky. Coal Co., D.C. 
Tenn., 60 F.Supp. 681—Walling v. 
James V. Reuter, D.C.La., 49 F. 
Supp. 486, reversed on other 
grounds, C C.A., 137 F.2d 316, va¬ 
cated on other grounds, James V. 
Reuter v. Walling, 64 S.Ct. 826, 
321 U.S. 671, 88 L.Ed. 1001—Mc- 
Master v. Texas Gulf Producing 
Co., D.C.Tex., 44 F.Supp. 672. 

Suit by alien 

An alien, bringing action In federal 
district court under provision of for¬ 
mer Judicial Code granting district 
courts original jurisdiction where 
matter in controversy is between citi¬ 
zens of a state and foreign states, 
citizens or subjects, could rely on a 
foreign corporation's designation of 
an agent for service of process in 
conformity with the law of a state 
as constituting "consent” to be sued 
in a federal court for that state the 
same as a citizen of such state. 
U.S.—Dodenhoff v. United Fruit Co., 

D. C.N.Y.. 74 F.Supp. 284—Da Cunha 
V. Grasselll Chemical Co., D.C.N.T., 
46 F.Supp. 28. 

27. U.S.—Skelly Oil Co. v. Phillips 
Petroleum Co., Okl., 70 S.Ct. 876, 
339 U.S. 667, 94 L.Ed. 1194—Neir- 
bo Co. V. Bethlehem Shipbuilding 
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withstanding the foreign corporation has no regular 
and established place of business within the limits 
of such district,although it was also held that a 
foreign corporation could not be sued in a district in 
which it was not conducting business.^^ 

It is generally the rule, both under the prevailing 
venue statute and the prior law, that subject to 
statutory exceptions, a foreign corporation cannot 
be sued in a federal court sitting in a state in which 
the corporation is not doing business, in the absence 
of a waiver of the venue requirements.^® More¬ 
over, in order for a federal district court to obtain 
in personam jurisdiction of a foreign corporation, 
the corporation must be present within the jurisdic¬ 
tional limits of the court through the doing of busi¬ 
ness therein,®®*^ so as to permit the service of 
process on the corporation through an officer or 
agent, as discussed in Federal Civil Procedure § 213. 


A corporation is not ^'present” within a district so 
as to be subject to suit in personam, unless it has 
pursued some more or less continuous activity with¬ 
in the jurisdiction ;3®*^ but ‘‘presence” is recognized 
when activities of the corporation have not only 
been continuous and systematic, but have given rise 
to the liabilities sued on.®®-® For a foreign corpora¬ 
tion to be held subject to suit within the forum for 
all purposes including suits not arising out of its 
local activities, slight and occasional contacts are 
not sufficient, and the corporate operations within 
the state must be both continuous and substantial.®®-® 

The issue with respect to obtaining jurisdiction 
over a foreign corporate defendant is whether the 
nature of the foreign corporation's contacts with the 
judicial district in which it is sued is sufficient to 
justify subjecting it to suit in that district.®®-^® The 
business carried on in the district by the corporation, 


Corporation, N.Y., 60 S.Ct. 153, 308 
U.S. 165, 84 L.Ed. 167, 128 A.L.R. 
1487. 

Morrison-Knudsen Co. v. Phoenix 
Ins. Co. of Hartford, Conn., C.C.A. 
Ark., 162 F.2d 673—Gilbert v. Gulf 
Oil Corp., C.C.A.N.T., 153 F.2d 883, 
170 A.L<.R. 319, reversed on other 
grrounds 67 S.Ct. 839, 880 U.S. 501, 
91 L.Ed. 1055—Bucy v. Nevada 
Const. Co., C.C.A.Idaho, 125 F.2d 
213. 

Imus V. Hemlngrway Bros. Inter¬ 
state Trucking Co., D.C.Conn., 128 
F.Supp. 278—Canright v. General 
Finance Corporation, D.C.Ill., 33 
F.Supp. 241—^Detachable Bit Co. v. 
Timken Roller Bearing Co., D.C. 
N.Y.. 31 F.Supp. 632. 

Patten v. Dodge Mfg. Corpora¬ 
tion, D.C.Ind., 23 F.2d 852. 

Bemedy la state oonrts 

Where Texas corporation, which 
was being sued In federal court in 
Oklahoma by a Delaware corporation, 
had qualified to do business iii Okla¬ 
homa and had appointed an agent for 
service of process in Oklahoma, fact 
that declaratory remedy which might 
be given by the federal courts might 
not be available in the state courts 
was immaterial on question of ven¬ 
ue. 

U.S.—Skelly Oil Co. v. Phillips Pe¬ 
troleum Co., Okl., 70 S.Ct. 876, 339 
U.S. 667, 94 L.Ed. 1194. 

88. U.S.—Detachable Bit Co. v. 
Timken Roller Bearing Co., D.C.N. 
Y., 81 F.Supp. 632. 

Consent ns state-wide 
A statute designating insurance 
commissioner as attorney for all 
foreign insurance companies admit¬ 
ted to state for purpose of service 
of summons and all other legal proc¬ 
esses on such companies did not pur¬ 
port to limit venue of any action 
which might be brought to particu- j 


lar locality in which commissioner 
happened to reside, but rather *'con- 
sent” of foreign companies to be sued 
was state-wide. 

U.S.—Barnes v. Wilson, D.C.W18., 40 
F.Supp. 689. 

29. U.S.—Geismar v. Bond & Good¬ 
win, D.C.N.Y., 89 F.Supp. 536—Mer- 
rimon v. Martindale-Hubbell, Inc., 
D.C.S.C., 36 F.Supp. 182—^Adair v. 
Employers’ Reinsurance Corpora¬ 
tion, D.C.Tex., 10 F.Supp. 725. 

25 C.J. p 709 note 34 [a]. 

30. U.S.—Stephens v. Richman & 
Samuels, C.C.A.Tex.. 118 F.2d 1011, 
certiorari denied 62 S.Ct. 97, 314 

U. S. 651, 86 L.Ed. 522. 

Walton N. Moore Dry Goods Co. 

V. Commercial Industrial Co., C.C. 
A.Cal., 282 F. 21. 

Proctor V. Sagamore Big Game 
Club, D.C.Pa., 128 F.Supp. 885— 
State of Md., for Use and Benefit 
of Brandt v. Eastern Air Lines, D. 
C.N.Y., 120 F.Supp. 745—Sullivan 
V. Kilgore Mfg. Co., D.C.N.Y., 100 F. 
Supp. 983—^F^uchler v. McNeil 
Const. Co., D.C.Nev., 84 F.Supp. 574 
—Landaas v. Canister Co., D.C.N. 
Y., 69 F.Supp. 835. 

Byrne v. American Foreign Ins. 
Ass’n, D.C.Mass., 8 F.R.D. 1. 

30.2 U.S.—Geo-Physical Maps, Inc. 
V. Toycraft Corp., D.C.N.Y., 162 F. 
Supp. 141—^Perkins v. Louisville & 
N. R. Co.. D.aCal., 94 F.Supp. 946 
—Sullivan y. Kilgore Mfg. Co., D. 
C.N.Y., 98 F.Supp. 611—Webber v. 
Pan Am. Airways, D.C.Minn., 86 
F.Supp. 969—Perham Fruit Corp. 
y. Cunard White Star, D.C.Wa8h., 
84 F.Supp. 864—McWhorter y. 
Anchor Serum Co.. D.C.Ark., 72 F. 
Supp. 487. 

Jurisdiction in personam in actions 
against foreign corporations gener¬ 
ally see Corporations H 1918-1922. | 
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Posltiye aetlvlty 

A corporation’s presence within 
territorial Jurisdiction of federal 
court for district of another state 
than that of corporation’s domicile, 
as required to authorize rendition of 
Judgment in personam against cor¬ 
poration by such court, must be more 
than casual presence of corporate 
agent or his conduct of isolated items 
of activity on corporation’s behalf in 
such state, but such presence must be 
Judged by positive activity In fur¬ 
therance of corporation’s business in 
state. 

U.S.—Brandeis Machinery & Supply 
Co. y. Matewan Alma Fuel Corp., 
D.C.Ky., 147 F.Supp. 821. 

30.4 U.S.—Schiller v. Mlt-Cllp Co., 
C.A.N.Y., 180 F.2d 664—Latimer v. 
S/A Industries Reunidas F. Mata- 
razzo, C.A.N.y., 176 F.2d 184, certio¬ 
rari denied 70 S.Ct. 141, 338 U.S. 
867, 94 L.Ed. 531. 

30.6 U.S.—Perham Fruit Corp. v. 
Cunard White Star, D.C.Wash., 84 
F.Supp. 864. 

30.8 U.S.—Hapelbaum y. Atlantic 
Greyhound Corp., D.C.N.Y., 171 F. 
Supp. 647. 

Zafsrsacs 

To render a foreign corporation 
subject to Jurisdiction in a state, the 
business done in that state should be 
continuous, as distinguished from 
single or casual transactions, and of 
such character and extent as to war¬ 
rant the Inference that the corpora¬ 
tion has subjected itself to the laws 
of the state, by conduct if not con¬ 
sciously. 

U.S.—^Alexander Young Distilling Co. 
y. National Distillers Products 
Corporation, D.C.Pa., 83 F.Supp. 
834. 

30.10 U.S.—Satterfield y. Lehigh 
Val. R. Co., D.C.N.y., 128 F.Supp. 
669. 
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in order to subject it to the jurisdiction of the court 
in the district, must be of such a nature and charac¬ 
ter as to warrant the inference that the corporation 
has subjected itself to the local jurisdiction and is by 
its authorized officers or agents present within the 
state or district where service is attempted.^®*^^ 
Where it is shown that a foreign corporation is 
doing business in a state, the fact that the corpora¬ 
tion has been doing so only a short time is imma¬ 
terial in determining whether the corporation is 
subject to suit in the state.^O-i^ When an officer of 
a nonresident corporation comes into a jurisdiction 
on a temporary visit, even if it be for business pur¬ 
poses, he does not thereby subject his corporation 
to the jurisdiction of the forum.^o i® 

Actions brought by corporation. According to 
some authority, the provisions of 28 U.S.C.A. § 1391 
(c) permitting suit against a corporation in the dis¬ 
trict in which it is licensed to do business or is 
doing business, and stating that such district shall be 
regarded as the residence of the corporation for 
venue purposes, apply in determining the venue 
of an action brought by the corporation as well as an 
action brought against the corporation, as under 
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the provision, 28 U.S.C.A. § 1391 (a), permitting suit 
to be brought in the district where plaintiff “re- 
sides.”*®-!* According to other decisions, the stat¬ 
ute defines, for venue purposes, the residence of 
corporate defendants but not of corporate plaintiffs, 
and where suit may be brought only in the district 
in which plaintiff resides, the general rule stated 
supra § 21(1), that a corporation is a citizen or 
resident only of the state where it is incorporated, 

prevails.3®*20 

b. What Constitutes Doing Business 

The question of what constitutes **dolng business*’ in 
a state for purposes of federai Jurisdiction and venue of 
actions against foreign corporations depends on the facta 
of each case. 

Under the rule stated supra § 21(2) that the pres¬ 
ence of a foreign corporation within a state through 
the doing of business therein determines its right 
to be sued in a district court within the state, the 
question of what constitutes "'doing business” in a 
state for purposes of federal jurisdiction and venue 
depends on the facts of each case;^®*^® and the 
compliance with venue requirements in this respect 
is to be determined by federal rather than by state 


OoaunlBsloii of tort within stats 
warrants assumption of Jurisdiction 
over foreign corporation by federal 
court in state, where state statute 
authorizes acquisition of Jurisdiction 
over the corporation In such a case. 
U.S.—Rensing v. Turner Aviation 
Corp., D.C.IIL, 166 F.Supp. 790. 

30.12 U.S.—Lane v. Maple Leaf Mill¬ 
ing Co.. D.C.N.T., 87 P.Supp. 741. 

30.14 U.S.—Marlow v. Hinman Milk¬ 
ing Mach. Co., D.C.Minn., 7 F.R.D. 
761. 

30.16 U.S.-—Schiller v. Mlt-CIip Co., 
C.A.N.Y., 180 P.2d 654. 

Geo-Physical Maps, Inc. v. Toy- 
craft Corp., D.C.N.Y., 162 F.Supp. 
141. 

30.18 U.S.—Travelers Ins. Co. v. 
Williams, D.C.N.C., 164 F.Supp. 566 
—Standard Ins. Co. v. Isbell, D.C. 
Tex., 143 F.Supp. 910—^Eastern Mo¬ 
tor Exp. V. Espenshade, D.C.Pa., 
138 P.Supp. 426—Southern Paper- 
board Corp. V. U. S., D.C.N.Y., 127 
F.Supp. 649—Hadden v. Barrow, 
Wade, Guthrie & Co., D.C.Ohio, 106 
F.Supp. 630—^Phillips v. Pope & 
Talbot, Inc., D.C.N.Y., 102 F.Supp. 
61—^Mincy v. Detroit & Cleveland 
Navigation Co., D.C.N.Y., 94 F. 

Supp. 456—Bagner v. Blidberg 
Rothchild Co. Inc., D.C.Pa., 84 F. 
Supp. 973—^Preiday v. Cowdin, D. 
C.N.Y., 88 F.Supp. 616, 617, appeal 
dismissed, C.A., 177 P.2d 1020. 

“To give full effect to the words 
Sind such Judicial district shall be re- 
irarded as the residence of such cor¬ 


poration for venue purposes, one 
must conclude that they refer to both 
plaintiff and defendant corporations. 
To conclude otherwise one would 
have to attribute to Congress the 
anomalous intent to define the resi¬ 
dence of corporate defendants but 
not that of corporate plaintiffs. Un¬ 
der such interpretation, there would 
be nothing in the Code defining the 
residence of corporate plaintiffs un¬ 
der Section 1391 (a). Furthermore, 
corporations would be amenable to 
suit in Jurisdictions in which they 
were licensed to do business or were 
doing business, but they could not 
sue as plaintiffs In those very dis¬ 
tricts unless all defendants were res¬ 
idents of that district.” 

U.S.—Freiday v. Cowdin, supra. 

Suit agaiast partnership 
Breach of contract suit, based on 
diversity of citizenship, by Delaware 
corporation, licensed to do business 
in Ohio and doing business in Ohio, 
against partnership, members of 
which were neither citizens nor resi¬ 
dents of Delaware, could be main¬ 
tained in Ohio as against motion by 
partnership to dismiss action on 
ground that venue was improperly 
laid. 

U.S.—Hadden v. Barrow, Wade, Guth¬ 
rie & Co., D.C.Ohio, 105 F.Supp. 630. 

3080 U.S.—^Nebraska-Iowa Bridge 

Corp. V. U. S., D.C.Neb.. 168 F.Supp. 
796~Albright & Friel, Inc., of Del. 
V. U. S., D.C.Pa., 142 F.Supp. 607—. 
United Merchants & Manufactur¬ 
ers, Inc. V. U. S., D.C.Ga., 123 F. 
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Supp. 435—Chicago & N. W. Ry. 
Co. V. Davenport, D.C.Iowa, 94 F. 
Supp. 83, vacated on other grounds 
96 F.Supp. 469. 

30.40 U.S.—Lightner v. Pilgrim Pa¬ 
per Corp., D.C.N.Y., 152 F.Supp. 604 
—^Ackerley v. Commercial Credit 
Co., D.C.N.J., 111 F.Supp. 92—Per- 
ham Fruit Corp. v. Cunard White 
Star, D.C.Wash., 84 F.Supp. 354— 
De Santa v. Nehl Corp., D.C.N.Y., 
81 P.Supp. 637, affirmed, C.A., 171 
F.2d 696—Donahue v. M. A. Henry 
Co., D.C.N.Y., 78 P.Supp. 91—Wil¬ 
lett V. Union Pac. R. Co., D.C.Ohio, 
76 P.Supp. 903. 

D.C.—State of Md., for Use of Chrys¬ 
ler V. Eastern Air Lines, D.C., 81 P. 
Supp. 345. 

Presence in state of foreign corpora¬ 
tions generally see Corporations { 
1920. 

What constitutes doing business 
within state so as to permit valid 
service of process see Federal Civil 
Procedure S 218. 

Beal questioa 

Formula of “presence” or of “doing 
business” In the district within the 
venue statute by foreign corporation 
are convenient phrases for discus¬ 
sion and analysis, and the real ques¬ 
tion is always dependent on the facts 
of the particular case, or whether the 
challenged service so offends tradi¬ 
tional notions of fair play as to 
amount to a denial of due process. 
U.S.—General Elec. Co. v. Central 
Transit Warehouse Co., D.C.Mo., 
127 P.Supp. 817. 
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law.80.4l According to some authority, the quantum 
of business which must be transacted in a district 
to permit the laying of venue therein is less than 
the “doing business” necessary to warrant a finding 
that defendant is present, or is to be found in the 
district for jurisdictional purposes ;80.42 has 

also been held that more activity is required in 
venue cases than would be necessary to satisfy con¬ 
stitutional due process if a question of amenability 
to service of process were raised on the identical 

facts.80-43 

Personal jurisdiction over a foreign corporation 
cannot in all cases based on “federal question” juris¬ 
diction be equated with federal venue requirements 
under the statute authorizing action to be brought 
where the foreign corporation is “doing busi¬ 
ness ;”80.44 and where the foreign corporation’s 
contact with the forum state is negligible, the re¬ 
quirements of “doing business” for venue purposes 
imply a “balancing of the inconveniences” test in 
addition to the general due process requirements 
associated with the question of personal jurisdic- 
tion.8®*^5 In deciding whether a foreign corporation 
is doing business in the state to such an extent as 
to subject it to in personam jurisdiction of the 
federal district court, and whether the assertion of 
such jurisdiction would violate due process, the 
court does not determine, categorically and for all 
purposes, whether the corporation is present in the 
state, but determines whether its connection with 
the state and the extent of its activities therein are 
such that the court’s assumption of jurisdiction of 


the action would offend traditional notions of fair 
play and substantial justice considering not only the 
regularity, continuity, and extent of its corporate 
activities in the state, but also whether the cause 
of action resulted from such activities and the 
question of the convenience of the parties.80.46 

In determining how much activity within a dis¬ 
trict a foreign corporation must engage in before 
such activity will constitute “doing business” for 
purposes of federal venue, the basic consideration 
is whether a license would be required of the foreign 
corporation as a condition precedent to carrying on 
that activity.80.47 However, the determination does 
not depend on the licensing law of any one par¬ 
ticular state, since determination of the correctness 
of plaintiff’s choice of locality for his lawsuit nec¬ 
essarily envisages application of a uniform federal 
standard;80.48 and it has been held that a foreign 
corporation may be doing business in a state so as 
to bring it within the jurisdiction of the federal 
court, and yet not obtain a status to be regulated by 
a state statute or bring it within the statutory provi¬ 
sion requiring a license for the operation of a for¬ 
eign corporation.30.49 

Where a corporation does business within a state 
to the extent that a license would be required, the 
venue requirements are satisfied even if such cor¬ 
poration has not obtained a license ;30.60 and the 
fact that a registration with the state as a foreign 
corporation has been revoked does not preclude the 
bringing of suit against the corporation in the state, 
if its activities are such as to continue its presence 


30.41 U.S.—Rensing v. Turner Avia¬ 
tion Corp., D.C.Ill.p 166 F.Supp. 790. 

30.43 U.S.—Securities and Exchange 
Commission v. Wimer, D.C.Pa., 76 
F.Supp. 965. 

30.43 U.S.—Remington Rand Inc. v. 
Knapp-Monarch Co.. D.C.Pa., 139 
F.Supp. 613. 

30.44 U.S.—Bar’s Leaks Western, 
Inc. V. Pollock, D.C.Cal., 148 F.Supp. 
710. 

30.45 U.S.—^Bar's Leaks Western, 
Inc. V. Pollock, supra. 

Buslaess done hy distributor 
Where foreign corporation does no 
more than ship its products to inde¬ 
pendent distributor in state, and only 
business transacted within state is 
done by distributor, inconveniences 
associated with such corporation’s 
defending suit in state’s federal court 
far outweigh inconveniences which 
might be visited on plaintiff if he 
were required to bring suit in differ¬ 
ent forum, especially where plaintiff 
is also a nonresident. 

U.S.—osar’s Leaks Western, Inc. v. 
Pollock, supra. 


30.46 U.S.—^Napelbaum v. Atlantic 
Greyhound Corp., D.C.N.Y., 171 F. 
Supp. 647—Insurance Co. of North 
America v. Lone Star Package Car 
Co., D.C.Tex., 107 F.Supp. 646. 

Quality and nature of aetlvltieB 

Whether a foreign corporation may 
be subjected to state process depends 
on quality and nature of activity of 
corporation within state in relation 
to the fair and orderly administration 
of the laws which it was the purpose 
of the due process clause to insure, 
and due process is not denied if obli¬ 
gations are created which arise out 
of or are connected with activities 
within the state and suit is brought 
to enforce those obligations. 

U.S.—Perham Fruit Corp. v. Cunard 
White Star, D.C.Wash., 84 F.Supp. 
364. 

Patten of business 
Requiring a defendant to litigate a 
disputed issue arising out of transac¬ 
tions occurring in a foreign state 
does not offend traditional notions of 
fair play and substantial justice 
where corporate defendant does not 
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engage in isolated or short-lived 
transactions, creates continuing ob¬ 
ligations and follows systematically 
a pattern of business. 

U.S.—Mahan v. Kenneth B. S. Robert¬ 
son, Limited, D.C.Ky., 133 F.Supp. 
180. 

Corporation held subject to suit un¬ 
der text rule 

U.S.—National Gas Appliance Corp. 
V. AB Electrolux, C.A.I11., 270 F.2d 
472—Lone Star Package Car Co. v. 
Baltimore & O. R. Co., C.A.Tex., 213 
F.2d 147. 

30.47 U.S.—^Renslng v. Turner Avia¬ 
tion Corp., D.C.Ill., 166 F.Supp. 790 
—Remington Rand, Inc. v. Knapp- 
Monarch Co., D.C.Pa., 139 F.Supp. 
613. 

30.48 U.S.—Hensing v. Turner Avia¬ 
tion Corp., D.C.Ill., 166 F.Supp. 
790—Remington Rand, Inc. v. 
Knapp-Monarch Co., D.C.Pa., 139 
F.Supp. 618. 

80.49 U.S.—Kline v. Indrio Ffuit ft 
Realty Co., D.C.Pa., 66 F.Supp. 638. 

30.50 U.S.—Reusing v. Turner Avia¬ 
tion Corp., D.C.I11., 166 F.Supp. 79(k 
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there,30-5i On the other hand, if a foreign corpora¬ 
tion procures a license to do business in a state, 
even though its activity is not such as would warrant 
the necessity of procuring a license, the venue of an 
action against it in such state is proper.30.52 

For a corporation’s activities to constitute “trans¬ 
acting business” within a state so as to establish 
venue within the state there must be regular, as 
distinguished from sporadic, activities which consti¬ 
tute a substantial part of the main business of the 
corporation.30.53 por venue purposes, it can be said 
that the corporate activity must be of such a nature 
so as to localize the business and make it an opera¬ 
tion within the district.30.54 Por jurisdictional pur¬ 
poses, an out-of-state manufacturer which subjects 
itself to the authority of a state as a condition of its 
doing business, in a practical sense, is also doing 
business in the state in a legal sense.30.B6 

A corporation is engaged in transacting business 
in a district if in the ordinary and usual sense it 
transacts business therein of any substantial charac¬ 
ter ;30.5C and a corporation may be transacting 
business in a district, within venue statutes, notwith¬ 
standing the business is entirely interstate and is 
transacted by agents not residing within the dis- 
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trict.30.57 The use and location of a corporation’s 
property within a state are circumstances highly 
relevant to the issue of whether the corporation 
is doing business in the state, for jurisdictional pur¬ 
poses ;30.58 and the fact that the cause of action 
sued on has no relation to defendant’s corporate 
activities in the state of suit is an important but 
not a conclusive consideration in determining wheth¬ 
er defendant corporation is subject to suit in the 

state.30.59 

The mere presence of an agent within a state 
transacting some business for a foreign corporation 
is not enough to subject the latter to suit unless 
the agent’s activities are such as to warrant the 
inference that the corporation itself is present and 
doing business within the state.30.B0 In this respect 
it has been held that activity of an agent in the 
nature of mere solicitation of business within the 
borders of the foreign sovereignty may not be the 
basis for acquiring jurisdiction of a foreign corpora- 
tion.30.Bi While solicitation of business in a state 
has been considered insufficient, without some fur¬ 
ther substantial activity in the state, to constitute 
“doing business” therein for jurisdictional purpos- 
es,30.62 the continuous solicitation of business has 


30.51 U.S.—Kline v. Indrio Fruit & 
Realty Co., D.C.Pa., 66 F.Supp. 638. 

30.52 U.S.—Reminfrton Hand, Inc. v. 
Knapp-Monarch Co., D.C.Pa., 139 
F.Supp. 613. 

30.53 U.S.—De Santa v. Nehi Corp., 
D.C.N.y., 81 F.Supp. 637, affirmed, 
C.A., 171 F.2d 696—^IVinkler-Koch 
Fnffineeriiiff Co. v. Universal Oil 
Products Co. (Del.), D.C.N.Y., 70 
F Supp. 77. 

Principal and factor 

In determining whether foreign 
corporation is doing business in state 
so as to bo amenable to local juris¬ 
diction, character of activity or busi¬ 
ness Is of little significance where 
relationship of principal and factor 
exists between corporation and rep¬ 
resentative in state, in which event 
the business done is that of the fac¬ 
tor rather than that of the corpora¬ 
tion. 

U.S.—Leakley v. Canadian Pac. Exp. 
Co., D.C.Alaska, 82 F.Supp. 906. 

30.54 U.S.—Remington Rand, Inc. v. 
Knapp-Monarch Co., D.C.Pa., 139 
F.Supp. 613. 

30.55 U.S.—Shoffner v. Glenshaw 
Glass Co.. D.C.Pa., 173 F.Supp. 8B0. 

30.56 U.S.—Dazlan’s, Inc. v. Switzer 
Bros., D.C.Ohio, 111 F.Supp. 648. 

Pederal onelava 

Fact that shipping company's ac¬ 
tivities were conducted at a federal 
onclave did not reQUire court to ig¬ 


nore such activities In deciding 
whether shipping company was doing 
business in the state so as to be 
amenable to suit therein, in view of 
fact that state, when It ceded juris¬ 
diction of place In question to Unit¬ 
ed States, reserved right of serving 
process Issued out of state court in 
any civil or criminal proceeding. 

U.S.—^Ackerley v. Commercial Credit 
Co., D.C.N.J., 111 F.Supp. 92. 

30.67 U.S.—Securities and Exchange 
Commission v. Wlmer, D.C.Pa., 75 
F.Supp. 965. 

30.58 U.S.—Shoffner v. Glenshaw 
Glass Co., D.C.Pa., 173 F.Supp. 850. 

XCainteiuuice of ollloe 

When a corporation maintains an 
office and otherwise holds itself out 
to the public generally as being pres¬ 
ent in the District of Columbia for 
purpose of doing business, it is “do¬ 
ing business” within the District so 
as to be subject to suit in the Dis¬ 
trict of Columbia. 

D.C.—State of Md., for Use of Chrys¬ 
ler V. Eastern Air Dines, D.C., 81 F. 
Supp. 345. 

30.59 U.S.—Healing v. Isbrandtsen 
Co., D.C.N.Y., 109 F.Supp. 605. 

30.60 U.S.—Glllentine v. Illinois 
Wesleyan University, C.A.Mlss., 194 
F.2d 970. 

Activity of factor 
Fact that action against foreign 
corporation arises out of activity 
carried on locally by corporation's 

123 


factor is circumstance to be accorded 
considerable weight in determining 
whether foreign corporation is doing 
business in state so as to be ame¬ 
nable to local jurisdiction. 

U.S.—Deakley v. Canadian Pac. Exp. 
Co., D.C.Alaska, 82 F.Supp. 906. 

30.61 U.S.—Condon-Cunningham Co. 

V. Caterpillar Tractor Co., D.C.Neb., 
64 F.Supp. 921. 

30.68 U.S.—^Kelley v. Delaware, L. & 

W. R. Co., C.A.Mass., 170 P.2d 195, 
certiorari denied 69 S.Ct. 742, 336 
U.S. 939, 93 D.Ed. 1097—Pulson v. 
American Rolling Mill Co., C.A. 
Mass., 170 F.2d 193. 

Berkolhammer v. Whitehall 
Pharmacal Co., D.C.N.Y., 143 F. 
Supp. 71—^Webber v. Pan Am. Air¬ 
ways, D.C.Minn., 85 F.Supp. 959— 
Perham Fruit Corp. v. Cunard 
White Star, D.C.Wash., 84 F.Supp. 
854—Leakley v. Canadian Pac. Exp. 
Co., D.C.Alaska, 82 F.Supp. 906. 

Dlosnss 

An Illinois corporation, not licens¬ 
ed to do business in Rhode Island, 
wherein it is not conclusively shown 
to be doing anything more than solic¬ 
iting business, is not “doing busi¬ 
ness'* in federal judicial district 
thereof, as required to render it 
amenable to suit In district court 
therefor. 

U.S.—Berkelhammer v. Whitehall 
Pharmacal Co.f D.C.N.Y., 143 F. 
Supp. 71. 
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been regarded as “doing business” within federal 
jurisdictional and venue requirements.^®-®® 

A foreign corporation does not necessarily subject 
itself to the jurisdiction of a district where its 
wholly owned subsidiary does business,®®-®* nor does 
one foreign subsidiary corporation necessarily do 
business in a state in which another subsidiary 
corporation of the same parent corporation is lo¬ 
cated.®®-®® In some circumstances, however, a 
parent corporation may be subject to the jurisdiction 
of a district court by reason of activities of a sub¬ 
sidiary corporation within the district.® ®-®® 

Whether the making of executive decisions within 
a district and the holding of directors* meetings 
therein constitutes doing business in the district by 
a foreign corporation depends on the character, 
continuity, and regularity with which meetings arc 
held and decisions are made.®®-®^ The continuous 
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exercise of a corporation's important executive 
functions in a judicial district where suit against 
the corporation is brought will support a claim that 
it was doing business in the judicial district so as to* 
render the corporation amenable to suit in that par¬ 
ticular district.®®-®® Where the officers of a foreign 
corporation regularly and systematically manage the 
corporate affairs and determine the policies within 
a district, and functions of the board of directors 
are there performed with similar regularity, the 
fact that ministerial acts of the corporation’s agents 
and employees are performed elsewhere does not 
establish that the corporation is not doing business 
in the district.®®-®® 

In accordance with the foregoing rules, and 
under the particular circumstances involved in the 
individual cases, foreign corporations have been held 
to be present or doing business within a state for 


SoUoitatloa of hotol rosorvatlons 

U.S.—Macinnea v. Fontainebleau 

Hotel Corp., D.C.N.Y., 152 P.Supp. 
469, affirmed, C.A., 267 F.2d 832— 
Widerhorn v. Sands, Inc., D.C.N.T., 
142 F.Supp. 448. 

30.63 U.S.—Haas v. Fancher Furni¬ 
ture Co.. D.C.I11., 166 F.Supp. 664 
—Ronson Art Metal Works v. 
Brown & Bigelow, D.C.N.T., 104 F. 
Supp. 716—^Kertes Mfg. Corp. v. 
Speidel Corp., D.C.N.T., 93 F.Supp. 
483—Perham Fruit Corp. v. Cun- 
ard White Star, D.C.Wash., 84 F. 
Supp. 354—U. S. V. Anaconda Wire 
& Cable Co., D.C.Pa., 62 F.Supp. 
824. 

Bailroad corporation 

Continuous solicitation of freight 
and passenger business by railroad 
In New York was “doing business” in 
that state within provision of Feder¬ 
al Employers’ Liiabllity Act making 
railroad amenable to action in New 
York under such circumstances for 
injuries sustained in Texas. 

U.S.—Kilpatrick v. Texas & P. Ry. 
Co.. C.C.A.N.Y., 166 F.2d 788, certio¬ 
rari denied 69 S.Ct. 32, 336 U.S. 814, 
93 L.Ed. 369, and Texas & P. Ry. 
Co. v. Parker, 69 S.Ct. 32, 335 U.S. 
814, 93 L.Ed. 369. 

Solicitation by broker 

Solicitation of business on behalf 
of defendant by an independent bro¬ 
ker operating on a commission basis 
may be the equivalent of systematic 
solicitation by principal, for purpose 
of establishing principal’s presence 
in district for jurisdictional purpos¬ 
es, even though solicitation is small 
in quantity, if it is regular and sys¬ 
tematic. 

U.S.—^Nugey v. Paul-Lewls Labora¬ 
tories, D.C.N.Y., 132 F.Supp. 448. 

Aooeptanoe or rejeotion 
Mere solicitation of orders which I 


are subject to acceptance or rejection 
in another state, from which the 
goods are shipped directly, may con¬ 
stitute “transacting business’’ for 
venue purposes. 

U.S.—Securities and Exchange Com¬ 
mission V. Wlmer, D.C.Pa., 75 F. 
Supp. 965. 

30.64 U.S.—Manville Boiler Co. v. 
Columbia Boiler Co. of Pottstown, 
C.A.Va., 269 P.2d 600—Bcheverry v. 
Kellogg Switchboard & Supply Co., 
C.A.N.Y., 175 F.2d 900. 

Ackerley v. Commercial Credit 
Co., D.C.N.J., 111 F.Supp. 92—Sulli¬ 
van V, Kilgore Mfg. Co., D.C.N.T., 
93 P.Supp. 611—Lane v. Maple Leaf 
Milling Co., D.C.N.Y., 87 F.Supp. 
741—American Fire Prevention Bu¬ 
reau V. Automatic Sprinkler Co. of 
America, D.C.N.Y., 42 F.Supp. 220. 
Beal separation 

(1) Foreign corporation, not Itself 
engaged in business within district 
in which suit is instituted against 
it, is not “present” therein because 
subsidiary is doing business therein, 
so long as there is a real, even 
though it be a formal, separation be¬ 
tween parent and subsidiary. 

U.S.—Wilhelm v. Consolidated Oil 

Corporation, C.C.A.Okl., 84 P.2d 789. 

American Fire Prevention Bu¬ 
reau V. Automatic Sprinkler Co. of 
America, D.C.N.Y., 42 F.Supp. 220. 

(2) Transaction of business in a 
district by a subsidiary does not con¬ 
stitute business done by the parent if 
the subsidiary maintains a separate 
legal entity, but, if the subsidiary is 
in effect a mere Instrumentality or 
adjunct of the parent corporation and 
appears to be used as a blind to de¬ 
feat public convenience, the corporate 
entity may be ignored. 

U.S.—Winkler-Koch Engineering Co. 
V. Universal Oil Products Co. 
(Del.). D.C.N.T.. 70 F.Supp. 77. 
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Majority stock ownership 

Mere ownership and voting of the 
majority stock of an Oklahoma cor¬ 
poration by a foreign corporation on 
two separate occasions was not of 
such a substantial character as to 
amount to engaging in or transacting 
business within the state nor did 
such facts warrant the disregard of 
corporate entities so as to treat the 
acts of the resident corporation as 
those of the nonresident stockholder 
corporation. 

U.S,—Steinway v. Majestic Amuse¬ 
ment Co., C.A.Okl., 179 F.2d 681, 18 
A.L.R.2d 179, certiorari denied 70 
S.Ct. 802, 339 U.S. 947, 94 L.Ed. 
1362. 

30.65 U.S.—Sullivan v. Kilgore Mfg. 
Co., D.C.N.T., 93 F.Supp. 611. 

30.66 U.S.—^Waldron v. British Pe¬ 
troleum Co., D.C.N.T., 149 F.Supp. 
830—Bator v. Boosey & Hawkes, D. 
C.N.Y., 80 F.Supp. 294. 

30.67 U.S.—Pickthall v. Anaconda 
Copper Min. Co., D.C.N.T., 73 F. 
Supp. 694. 

Babltual meeting place 

Corporation which in the larger 
sense can do business only through 
its board of directors is “present” in 
the state and district where that 
board habitually meets permitting an 
action wherein jurisdiction Is found¬ 
ed on diversity of citizenship to be 
brought in the judicial district where 
the parties reside. 

U.S.—Olympic Radio & Television v. 
Hazel tine Research, D.C.N.T., 86 F. 
Supp. 679. 

30.68 U.S.—^Lightner v. Pilgrim Pa¬ 
per Corp., D.C.N.T., 162 F.Supp. 
604—Pickthall v. Anaconda Copper 
Min. Co., D.C.N.Y., 73 F.Supp. 694. 

30.69 U.S.—Pickthall v. Anaconda 
Copper Min. Co., supra. 
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jurisdictional and venue purposes,or have been | state so as to permit suit in a district of the 
held not so present or doing business within a 1 state.^®-^! 


30.70 tJ.S.—Hlverbank Laboratories 
V. Hardwood Products Corp., Ill., 76 
S.Ct. 648, 350 U.S. 1003, 100 L.Ed. 
866, amended on other grounds 76 
S.Ct. 666, 360 U.S. 1012, 100 L.Ed. 
872. 

Schmikler v. Petersime Incubator 
Co., r.A.Mass., 177 F.2d 983—^Bomze 
V. Nardis Sportswear, C.C.A.N.Y., 
165 F.2d 33. 

Nash-Ringel, Inc. v. Amana Re¬ 
frigeration, Inc., D.C.N.Y.. 172 P. 
Supp. 624—Carolyn Chenilles, Inc. 

V. Ostow & Jacobs, Inc., D.C.N.Y., 
168 P.Supp. 894—Rensing v. Tur¬ 
ner Aviation Corp.# D.C.I11., 166 P. 
Supp. 790—^Pirst Congregational 
Church and Soc. of Burlington, 
Iowa V. Evangelical and Reformed 
Church, D.C.N.Y., 160 P.Supp. 651 
—Lightner v. Pilgrim Paper Corp., 
D.CN.Y., 162 P.Supp. 604—Rayco 
Mfg. Co. V. Chicopee Mfg. Corp., 
D.C.N.Y.. 148 P.Supp. 688—Ultra 
Sucro Co. V. Illinois Water Treat¬ 
ment Co., D.C.N.Y., 146 P.Supp. 393 
—Wm. Barnes Hall, Inc. v. Pllnt- 
kote Co., D.C.Md., 139 P.Supp. 32— 
Formmaster Corp. v. G. H. Bish¬ 
op Co.. D,C.N.Y.. 188 P.Supp. 116 
—Vanits' Pair Mills v. T. Eaton 
Co., D.C.N.Y., 133 P.Supp. 622, mod¬ 
ified on other grounds. C.A., 234 P. 
2d 633, certiorari denied 77 S.Ct. 
96, 352 U.S. 871, 1 L.Ed.2d 76, re¬ 
hearing denied 77 S.Ct. 144, 362 U.S. 
913, 1 L.Ed.2d 120—Nugey v. Paul- 
Lewis Laboratories, D.C.N.Y., 132 
P.Supp. 448—Kulicke v. Rollway 
Bearing Co., D.C.Pa., 131 P.Supp. 
672—Bentley v. Westinghouse 
Elec. Corp., D.C.Ala., 130 P.Supp. 
926—Satterfield v. Lehigh Val. R. 
Co., D.C.N.Y., 128 P.Supp. 669— 
General Elec. Co. v. Central Trans¬ 
it Warehouse Co., D.C.Mo., 127 F. 
Supp. 817—Glick v. Empire Box 
Corp., D.C.N.Y., 119 P.Supp. 224— 
Lehn & Pink Products Corp. v. 
Milner Products Co., D.C.N.Y., 117 
P.Supp. 320—^Ackerley v. Commer¬ 
cial Credit Co., D.C.N.J., 111 F. 
Supp. 92—Transmirra Products 
Corp. V. Magnavox Co., D.C.N.Y., 
110 P.Supp. 676—^Ronson Art Metal 
Works V. Brown & Bigelow, D.C.N. 
Y., 104 P.Supp. 716—Keppel v. E. 

W. Wiggins Airways, D.C.Mass., 
103 P.Supp. 911—Spacarb, Inc. v. 
Automatic Canteen Co. of America, 
D.C.N.Y., 101 P.Supp. 486—Sulli¬ 
van V. Kilgore Mfg. Co., D.C.N.Y., 
100 P.Supp. 983—Bonesteel v. 
Steelco Stainless Steel, D.C.Ohio, 
97 P.Supp. 986—Pan Am. Airways 
V. Consolidated Vultee Aircraft 
Corp., D.C.N.Y., 87 P.Supp. 926— 
Olympic Radio & Television v. Ha¬ 
zel tine Research, D.C.N.Y., 86 P. 
Supp. 679—Perham Fruit Corp. v. 
Cunard White Star, D.C.Wash., 84, 


P.Supp. 364—Zuber v. Pennsylvania 
R. Co., D.C.Ga., 82 P.Supp. 670— 
Smith V. Hall, D.C.Tex., 79 P.Supp. 
473—Schmikler v. Petersime Incu¬ 
bator Co., D.C.Mass., 77 P.Supp. 
11—Vincent v. Ann Arbor R. (5o., 
D.C.N.Y., 73 P.Supp. 729—Williams 
V. Green Bay & W. R. Co., D.C.N.Y., 
69 P.Supp. 98, affirmed, C.C.A., 147 
F.2d 777, reversed on other grounds 
66 S.Ct. 284, 326 U.S. 649, 90 L.Ed. 
811—^Edgewater Realty Co. v. Ten¬ 
nessee Coal, Iron & Railroad Co., 
D.C.Md., 49 P.Supp. 807—David C. 
Reid Co. v. Nantucket Sound Trans¬ 
port, D.C.N.Y., 42 P.Supp. 304. 

Carnegie Office Appliance Co. v. 
Thomas A. Edison, Inc., D.C.N.C., 
28 P.2d 626—The Hanover, D.C. 
Pa., 6 P.2d 336—Moe v. Stearns, 
D.C.Wash., 288 P. 992. 

Krnach v. Electro Lift, Inc., D.C. 
Ohio, 18 P.R.D. 131—Marlow v. 
Hinman Milking Mach. Co., D.C. 
Ohio, 7 P.R.D. 751. 

D.C.—State of Md., for Use of Chrys¬ 
ler V. Eastern Air Lines, D.C., 81 
P.Supp. 346. 

Foreign railroad corporations 

(1) In general. 

U.S.—Kilpatrick v. Texas & P. Ry. 
Co., C.C.A.N.Y., 166 P.2d 788, cer¬ 
tiorari denied 69 S.Ct. 32, 336 U.S. 
814, 93 L.Ed. 369, and Texas & P. 
Ry. Co. V. I>arker, 69 S.Ct. 32, 336 

U. S. 814, 93 L.Ed. 369—Barnett v. 
Texas & P. Ry. Co., C.C.A.N.Y., 
146 F.2d 800. 

Insurance Co. of North America 

V. Lone Star Package Car Co., D.C. 
Tex., 107 P.Supp. 646—Cooke v. Kil¬ 
gore Mfg. Co., D.C.Ohio, 106 P.Supp. 
733—Moore v. Atlantic Coast Line 
R, Co., D.C.Pa., 98 P.Supp. 376— 
Isenberg v. Atlantic Coast Line R. 
Co., D.C.Mass., 82 P.Supp. 927— 
Western Smelting & Refining Co. v. 
Pennsylvania R. Co., D.C.Neb., 81 
P.Supp. 494—^Willett v. Union Pac. 
R. Co., D.C.Ohio, 76 P.Supp. 903— 
Pickthall V. Anaconda Copper Min. 
Co., D.C.N.Y., 73 P.Supp. 694—Nunn 
V. Chicago, M., St. P. & P. R. Co., 
D.C.N.Y., 71 P.Supp. 641—Butts v. 
Southern Pac. Co., D.C.N.Y., 69 F. 
Supp. 896. 

(2) Pact that foreign railroad cor¬ 
poration did not solicit business in 
the district did not in Itself estab¬ 
lish that corporation was not doing 
business in district so as to preclude 
maintenance of action against corpo¬ 
ration in that district. 

U.S.—Pickthall V. Anaconda Copper 
Min. Co., supra. 

30.71 U.S.—Macinnes v. Fontaine¬ 
bleau Hotel Corp., C.A.N.Y., 267 P. 
2d 832—Partin v. Michaels Art 
Bronze Co., C.A.Pa., 202 F.2d 641— 
Gillentlne v. Illinois Wesleyan Uni¬ 
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versity, CA.Mis8., 194 F.2d 970— 
Echeverry v. Kellogg Switchboard- 
& Supply Co., C.A.N.Y., 175 P,2d 900 
—^De Santa v. Nehi Corp., C.A.N.Y., 
171 F.2d 696. 

Shawe v. Wendy Wilson, Inc., 
D.C.N.Y., 171 P.Supp. 117—Clifton 
Products, Inc. v. American Univer¬ 
sal Ins. Co., D.C.N.Y., 169 P.Supp. 
842—Brandels Machinery & Supply 
Co. V. Matewan Alma Fuel Corp., 
D.C.Ky., 147 P.Supp. 821—Hllmes v. 
Marlin Firearms Co., D.C.Minn., 
136 P.Supp. 807—Toothlll v. Ray¬ 
mond Laboratories, D.C.N.Y., 100 P. 
Supp. 360—Pike v. New England 
Greyhound Lines, D.C.Mass., 93 F. 
Supp. 669—Sullivan v. Kilgore Mfg. 
Co., D.C.N.Y., 93 P.Supp. 611—Web¬ 
ber V. Pan Am. Airways, D.C.Minn., 
86 P.Supp. 959—Olympic Radio &■ 
Television v. Hazeltine Research. 
D.C.N.Y., 85 P.Supp. 679—Leakley 
V. Canadian Pac. Exp. Co., D.C. 
Alaska, 82 P.Supp. 906—^De Santa v. 
Nehi Corp., D.C.N.Y., 81 P.Supp. 
637, affirmed, C.A., 171 F.2d 696— 
Sunshine v. Southland Cotton Oil 
Co., D.C.La., 74 P.Supp. 228—^Dugan 
V. Gardner, D.C.N.Y., 68 P.Supp. 709 
—Condon-Cunningham Co. v. Cater¬ 
pillar Tractor Co., D.C.Neb., 64 P. 
Supp. 921—Bowles v. American 
Distilling Co., D.C.N.Y., 62 P.Supp. 
16—Deutsch v. Hoge, D.C.N.Y., 62 
P.Supp. 833, affirmed, C.C.A., 146 
P.2d 201, certiorari denied 66 S.Ct. 
1088. 326 U.S. 852, 89 L.Ed. 1972— 
Chasan v. Caruso Spaghetti Place, 
Inc., of New Jersey, D.C.N.Y., 55 P. 
Supp. 831, affirmed, C.C.A., 143 P. 
2d 6C0—^Edgewater Realty Co. v. 
Tennessee Coal, Iron & Railroad- 
Co., D.C.Md., 49 P.Supp. 807—^Amer¬ 
ican Fire Prevention Bureau v. Au¬ 
tomatic Sprinkler Co. of America, 
D.C.N.Y., 42 P.Supp. 220—Car¬ 
penter V. Prentice-Hall, Inc., D.C. 
Pa., 41 P.Supp. 710—Bellar v. Lake 
Erie Chemical Co., D.C.Mass., 41 
P.Supp. 676—Richardson v. North< 
American Clay Co., D.C.N.Y., 41 P. 
Supp. 628—Maitland v. C. D. Mal¬ 
lory & Co., D.C.N.Y., 40 P.Supp. 522 
—Sadler v. Pennsylvania Refining 
Co., D.C.S.C., 33 P.Supp. 414—Pag- 
nottl V. Alan ‘Wood Steel Co., D.C. 
N.Y., 31 P.Supp. 618—Prince v. Ho¬ 
tel Bermudiana Co., D.C.N.Y., 14 
P.Supp. 798. 

Stein v. Standard Oil Co. of Cali¬ 
fornia, D.C.N.Y., 36 F.2d 268—Ed¬ 
ward Sales Co. v. Harris Structural 
Steel Co., D.C.Me., 17 F.2d 165— 
Manning v. Schweitzer & Conrad, 
D.C.N.Y., 0 F.2d 642. 

Read V. Corbitt Co., D.C.Pa., 10 P. 
R.D. 126. 

D.C.—State of Md., for Use of Chrys¬ 
ler V. Eastern Air Lines, D.C., 81 
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S 21(3). —-More than One District 

in State 

Where a state contains more than one district, a 
•domestic corporation is deemed, for venue purposes, a 
resident only of the district in which it keeps its principal 
office and transacts its generai corporate business; and 
a foreign corporation must be sued in the district in which 
the principai office is maintained and where its officers 
can be found. 

Within the application of the general venue stat¬ 
ute, 28 U.S.C.A. §§ 1391, 1392 (former Judicial 
Code §§ 51, 52), where a state contains more than 
one district, a corporation created by that state is 
deemed a resident of the district in which it keeps its 
principal office and transacts its general corporate 


business,^®*®® and it is there subject to suit;30.82 
and it may bring suit in such district, under a provi¬ 
sion of the venue statute that suit may be brought 
in the district in which plaintiff or defendant re- 
sides.30-84 Under the provisions of the former Ju¬ 
dicial Code, a corporation was deemed a resident 
only of such district,^® ®® and therefore, where its 
residence was the determining factor, it could not 
be sued in another district of the slate,30-88 although 
its operations extended into such other district.31 

Even under the revised law, 2S U.S.C.A. § 1391 
(c), providing that a corporation may be sued in 
any judicial district in which it is incorporated or 
licensed to do business or is doing business, it has 


P.Supp. 346—Bilbrey v. Chicago 
Daily News, D.C., 67 F.Supp. 679. 

roreigu railroad oorporatloas 

(1) In general. 

U.S.—Insurance Co. of North Amer¬ 
ica V. Lone Star Package Car Co., 
D.C.Tex., 107 P.Supp. 646—Smith v. 
Louisville & N. R. Co., D.C.N.Y., 
90 F.Supp. 189—^Kelley v. Delaware, 
L. & W. R. R., D.C.Mass.. 76 F.Supp. 
600, affirmed, C.A.. 170 F.2d 196, 
certiorari denied 69 S.Ct. 742, 336 U. 
S. 939, 93 L.Ed. 1097. 

(2) Mere solicitation of freight and 
passenger business in a state by for¬ 
eign railroad company does not con¬ 
stitute doing business in state, as re¬ 
quired to subject company to in per¬ 
sonam jurisdiction of federal district 
court for a district of such state, but 
any substantial additional activity of 
company in state is sufficient to sub¬ 
ject it to such jurisdiction. 

U.S.—Insurance Co. of North Ameri¬ 
ca V. Lone Star Package Car Co., 
supra—Trizna v. New York, C. & 
St. L. R. Co., D.C.N.Y., 67 F.Supp. 
484. 

Patent licenses 

Granting of patent licenses by a 
corporation by itself does not consti¬ 
tute the “doing of business” within 
the statute permitting a corporation 
in an action wherein Jurisdiction was 
founded only on diversity of citizen¬ 
ship to be sued in any judicial dis¬ 
trict in w'hich it is doing business. 
U.S.—Olympic Radio & Television v. 
Hazeltine Research, D.C.N.Y., 86 F. 
Supp. 679. 

Use of motor vehicle 
Single act of foreign corporation in 
causing one of its motor vehicles to 
be driven through Massachusetts by 
an agent did not constitute “doing 
business” in Massachusetts within 
statute providing that judicial dis¬ 
trict in which corporation is doing 
business should be regarded as resi- 
•dence of such corporation for venue 
purposes, and corporation did not re- 
aide in District of Massachusetts 
within statutory provision permitting 


civil action, wherein Jurisdiction is 
founded only on diversity of citizen¬ 
ship, to be brought only in federal 
judicial district where all plaintiffs 
or all defendants reside. 

U.S.—^Martin v. Flschbach Trucking 
Co., C.A.Mass., 183 F.2d 63. 

30.80 TT.S, —Klbler v. Transcontinen¬ 
tal & Western Air. D.C.N.Y., 63 F. 
Supp. 724. 

30.82 U.S.—Berkey v. Rockwell 
Spring & Axle Co., D.C.Pa., 162 F. 
Supp. 493. 

30.84 U.S.—State Public School 
Bldg. Authority to Use of Valla- 
mont Planing Mill Co. v. Mary¬ 
land Cas. Co., D.C.Pa., 127 F.Supp. 
902. 

30.86 U.S.—^Eastman Kodak Co. v. 
Boyce Motor Lines, D.C.N.Y., 74 F. 
Supp. 981. 

Designated location 

“Principal place of business” of a 
domestic corporation for venue pur¬ 
poses is the location it so designates 
in its charter or certificate of incor¬ 
poration. 

U.S.—Kibler v. Transcontinental & 
Western Air, D.C.N.Y., 63 F.Supp. 
724. 

30.88 U.S.—Mizrahi V. Pandora 
Frocks, D.C.N.Y., 86 F.Supp, 968. 

31. U.S.—London v. Norfolk & W. 
Ry. Co., C.C.A.Va., Ill F.2d 127— 
Union Guardian Trust Co. v. De¬ 
troit Trust Co., C.C.A.Mich., 72 F. 
2d 120—^Vidal v. South American 
Securities Co.. C.C.A.N.Y.. 276 F. 
856. 

Eastman Kodak Co. v. Boyce Mo¬ 
tor Lines, D.C.N.Y., 74 F.Supp. 981 
—Interstate Commerce Commis¬ 
sion V. A. W. Stickle & Co., D.C. 
Okl., 36 F.Supp. 782—Martin v. 
Lain Oil & Gas Co., D.C.Ill., 36 F. 
Supp. 252—^Automotive Equipment 
V. Trlco Products Corporation, D.C. 
N.Y., 10 F.Supp. 736—Collins v. 
Erie R. Co.. D.C.N.Y., 6 F.Supp. 662 
—Brehm v. Delaware & H. R. Cor¬ 
poration. D.C.N.Y.. 1 F.Supp. 217. 
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Standard Stoker Co. v. Lower, D. 

C.Md., 46 F.2d 678. 

26 C.J. p 710 note 46. 

Whore more than one district in state 

generally see 8Ui>ra § 19. 

Resident construed in terms of dom- 
icile 

“Resident,” as affecting defend¬ 
ant’s right to be sued in federal dis¬ 
trict wherein he resides, was required 
to be con.strucd In terms of domicile 
as applied to corporations. 

U.S.—Gorman v. A. B. Leach & Co., D. 

C.N.Y., 11 F.2d 464. 

Nonresident domestic corporation 

(1) Where a state statute provid¬ 
ed that state auditor should be at¬ 
torney in fact for all corporations, 
fact that a nonresident domestic cor¬ 
poration failed to file power of at¬ 
torney appointing state auditor its 
attorney in fact, but did execute pow¬ 
er of attorney authorizing private 
individual residing in one district to 
accept service in its behalf, did not 
make it a resident of such district 
so as to authorize suit against it in 
federal court only in that district. 
U.S.—Kay & Ess Co. v. Chadeloid 

Chemical Co., D.C.W.Va., 20 F. 

Supp. 663. 

(2) However, under an earlier stat¬ 
ute the residence of an attorney ap¬ 
pointed to accept service for a non¬ 
resident domestic corporation fixed 
the residence of the corporation for 
the purpose of determining the dis¬ 
trict of federal Jurisdiction in a 
suit against the corporation, although 
In case of failure to comply with 
such statute they were held liable to 
be sued In the courts of any of the 
counties of the state, or in either of 
the federal districts thereof. 

U.S.—Lemon v. Imperial Window 

Glass Co., D.aw.Va., 199 P. 927. 
Bolt by alien 

In the absence of a waiver of the 
privilege, a corporation could be sued 
by an alien in only the district in 
the state in which it had its head¬ 
quarters and general office. 

U.S.—^Vldal V. South American Se¬ 
curities Co., C.C-A.N.Y., 276 P. 865. 
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been held that a corporation chartered in a multi¬ 
district state is not to be considered “incorporated” 
in all of such districts for venue purposes, 31*5 nor 
may a corporation be sued in any federal district in 
the state of its incorporation on the theory that it is 
“licensed to do business” throughout the whole of 
the state.81-10 Also, under the statute, the corpora¬ 
tion may not be regarded as “doing business” in a 
district of the state in which it has no property, sub¬ 
plants, offices, officers, employees, agents or other 
personnel, so as to permit suit in such district.s^-^^ 
According to other authority, a domestic corporation 
has capacity to do business in every district of a 
state, and hence under the revised venue require¬ 
ments it may be sued in a district of the state other 
than the one in which it principally does busi- 
ness.®^‘^® 

With respect to foreign corporations, it was held, 
prior to the revision of the Judicial Code, that they 
must be sued in the district in which the principal 
office was maintained and where its officers could be 
found,32 or in the district where the agent, appointed 
for the service of process, resided.33 It was also 
held, however, that the consent to be sued arising 
from the doing of business was state-wide in effect. 
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so as to authorize the district court for the district 
of plaintiffs residence to retain jurisdiction of an 
action brought against a foreign corporation al¬ 
though its agent designated to receive process resid¬ 
ed in another district.33.5 The venue of an action 
against a foreign corporation is not limited to the 
district of residence of the statutory agent appointed 
to receive service.33.io 

Where suit is brought in the federal court under 
a state statute giving the right to sue an insurer 
alone for injuries sustained in automobile accident, 
and providing that the action be brought in the 
parish where the accident occurred or where the 
tort-feasor had his domicile, an insurance company 
domiciled in another state may be sued only in the 
proper district.33.i5 

In accordance with the general rule as to venue 
of an action against codefendents residing in dif¬ 
ferent districts, an action against two or more cor¬ 
porate defendants, each having their principal 
place of business in a different district, may be 
brought in either district,33.20 and the same rule 
applies even where only one of the defendants is a 
corporation.34 It has further been held that a 


31.5 U.S.—Jacobson v. Indianapolis 
Power & Light Co., D.C.Ind., 163 F. 
Supp. 218. 

31.10 U.S.—Jacobson v. Indianapolis 
Power & Light Co., supra. 

31.15 U.S.—Jacobson v. Indianapolis 
Power & Light Co., supra. 

31.20 U.S.—Hints V. Austenal Lab¬ 
oratories, D.C.N.T., 105 F.Supp. 187. 
32. U.S.—Diamond v. New York, S. 
& W. R. Co., D.C.N.Y., 18 F.Supp. 
605. 

Agent in another district 

(1) Delaware corporation doing 
business in Northern District of 
Iowa, by appointing agent for re¬ 
ceipt of process as required by Iowa 
law, consented to be sued in federal 
district court for the Northern Dis¬ 
trict of Iowa, and such court had 
jurisdiction notwithstanding agent 
resided in, and service was made on 
agent in. Southern District of Iowa. 
XJ.S.—Keen v. Mid-Continent Petro¬ 
leum Corp., D.C.Iowa, 58 F.Supp. 
916. 

(2) An action under Fair Labor 
Standards Act for less than |3,000 
could not be maintained in Georgia 
federal court by nonresident against 
foreign corporation, where plaintiff 
was not employed and services were 
not rendered in Georgia, and, al¬ 
though defendant had named statu¬ 
tory agent for service in Georgia, he 
resided in another district than that 
in which action was brought, and he 
was not served. 


U.S.—Lee v. Acme Freight Lines, D. 

C.Ga., 54 F.Supp. 397. 

(3) Foreign corporation registered 
to do business in Pennsylvania is su¬ 
able in Pennsylvania In federal dis¬ 
trict court outside the district where 
its registered agent resides. 

U.S.—Ball V. Paramount Pictures, D. 

C.Pa., 67 F.Supp. 605. 

Deslgaated location 

(1) ‘‘Principal place of business" 
of a foreign corporation is the loca¬ 
tion it so designates in its applica¬ 
tion for certificate of authority to do 
business in New York, and in absence 
of such certificate the location of its 
principal place of business in the 
state may be a question of fact. 

U.S.—Kibler v. Transcontinental & 

Western Air, D.C.N.Y., 63 F.Supp. 

724. 

(2) Ordinarily, a corporation, 
which dees an extensive business in 
New York and has obtained required 
certificate of authority and which 
designates New York county as the 
locality of its general office and prin¬ 
cipal place of business, would have 
its only place of residence in New 
York State in the Southern District 
for venue purposes. 

XJ.S.—Kibler v. Transcontinental & 

Western Air, supra. 

Zaterstate air line 

Rule that a railroad is a resident 
of every county where It operates, or 
where it has a place of business, etc., 
applies to a corporation operating 
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an interstate air line; hence such 
corporation could not have venue 
changed or tort action dismissed on 
ground of improper venue of action 
brought in county and district in 
which it operated its planes, had an 
airport, and where it had numerous 
employees, hangars, and offices. 

U.S.—Kibler v. Transcontinental A 
Western Air, supra. 

33. U.S.—Picard v. Home Indemnity 
Co., D.C.La., 7 F.Supp. 1014. 

33.6 U.S.—Coastal Club v. Shell Oil 
Co., D.C.La., 45 F.Supp. 859. 

33.10 U.S.—Big Robin Farms v. Cal¬ 
ifornia Spray-Chemical Corp., D.C. 
S.C., 161 F.Supp. 646. 

33.16 U.S.—Hidalgo v. Fidelity & 
Cas. Co. of N. Y., D.C.La., 104 F. 
Supp. 230, affirmed, C.A., 205 F.2d 
834. 

33A0 U.S.—Lisle Mills v. Arkay In¬ 
fants Wear, D.CN.Y., 84 F.Supp. 
697. 

3d. U.S.—Jones v. Fox Film Corpo¬ 
ration, C.C.A.Tex., 68 F.2d 116. 

Sonken-(]kUamba Corporation v. 
Atchison, T. & S. F. Ry. Co., D.C. 
Mo., 27 F.Supp. 902. 

Ibsgal dsfsasa of oas dsfsadaat 
An action could be maintained in 
one district against a railroad which 
was a resident and inhabitant of an¬ 
other district where the other de¬ 
fendant was made a defendant in 
good faith and was a resident of the 
district where suit was brought, since 
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defendant foreign corporation is a resident of the 
district in which it is doing business, under 28 U. 
S.C.A. § 1391 (c), so that the corporation may be 
sued in that district together with a codefendant 
residing in another district,although a codefend¬ 
ant residing in another state may not be subjected 
to the suit.34-10 jhe rule that suit could be brought 
against a foreign corporation and an individual co- 
defendant residing in another district was followed 
in some cases prior to the adoption of this stat¬ 
ute,**-^® on the theory that the consent of the for¬ 
eign corporation to be sued was state-wide,®® but 
it was more authoritatively held by other decisions 
that a foreign corporation, qualifying to do business 
in the state, was not a ‘‘resident” thereof within the 
meaning of the statute permitting suit against de¬ 
fendants residing in different districts of the same 
«tate to be brought in any of such districts.®® 

§ 21(4).-District Containing More 

than One Division 

In applying the general requirement of atatute that 
•every auit of a local nature be brought In the divition of 
the dietrict where defendant reeldee, a corporation may 
be deemed a resident of the district in which it it li¬ 
censed to do business or is doing business, so that action 
may be brought against It In any division where It Is 
•doing business. 

In applying the general requirement of statute, 28 
U.S.C.A. § 1393, that every suit of a local nature 
he brought in the division of the district where 
defendant resides, discussed supra § 20, considera¬ 


tion must be given to the provision of § 1391 (c) that 
a corporation may be considered a resident of the 
district in which it is licensed to do business or is 
doing business, so that action may be brought against 
a corporation in any division where it is doing busi¬ 
ness.®®*®® Moreover, an action may be brought in 
the division where the cause of action arose, not¬ 
withstanding the corporation's principal place of 
business and charter domicile was in another divi¬ 
sion of the district.®®*®® 

Prior to the adoption of 28 U.S.C.A. § 1391 (c) it 
was held that suit against a corporation was prop¬ 
erly brought in the division in which it maintained 
its principal office,®®*®® and that if plaintiff was a 
nonresident of the state, suit had to be brought 
in the division in which the corporation was a resi¬ 
dent by reason of location of its principal office.®®*®® 
However, the statutory provision requiring every 
suit not of a local nature to be brought in the divi¬ 
sion where defendant resided was held not appli¬ 
cable in an action against a foreign corporation on 
the theory that defendant did not reside in either 
division.®^ 

Where the suit, based on diversity of citizenship, 
is brought in the district where plaintiff resides it 
may be brought in any division of that district and 
need not be brought in the division in which plaintiff 
resides,®® although the corporation is engaged in 
business in another division,®® or its agent for the 
service of process resided in another division.^® 


he was none the less a defendant be- | 
cause he had a good legal defense. 
U.S.—Sonken-Galamba Corporation 

V. Atchison, T. & S. F. Ry. Co., su¬ 
pra. 

4M.5 U.S.—Pan Am. Airways v. Con¬ 
solidated Vultee Aircraft Corp., D. 

C. N.Y., 87 F.Supp. 926. 

■84.10 U.S.—Savoia Film S. A. I. v. 
Vanguard Films, D.C.N.Y., 10 P.R. 

D. 64. 

84.15 U.S.—Bruce & Co. v. Bothwell, 
D.C.N.Y., 9 F.R.D. 183. 

U.S.—Barnes v. Wilson, D.C. 
Wis., 40 F.Supp. 689. 

•86. U.S.—Suttle V. Reich Bros. 
Const. Co., X.ta., 68 S.Ct. 587, 333 
U.S. 163, 92 Li.Bd. 614, rehearing de¬ 
nied 68 S.Ct. 900, 833 U.S. 878, 92 
L..Fd. 1153. 

McLean v. State of Mississippi 
ex rel. Roy, C.C.A.Mi8s., 96 F.2d 
741, 119 A.L.R. 670, certiorari de¬ 
nied State of Mississippi ex rel. 
Roy V. McLean, 69 S.Ct. 84, 305 U.S. 
623, 83 L.Ed. 399. 

Richard v. Franklin County Dis¬ 
tilling Co., D.C.Ky., 38 F.Supp. 513 
—Gray v. Reliance Life Ins. Co. of 
Pittsburgh, D.C.La., 24 F.Supp. 144. 


Creager v. P. F. Collier & Son 
Co., D.C.Tex., 86 F.2d 781. 

36.50 U.S.—Guy F. Atkinson Co. v. 
City of Seattle, D.C.WaBh., 159 F. 
Supp. 722. 

36.55 U.S.—^Reeder v. Corpus Christ! 
Reflning Co., D.C.Tex., Ill F.Supp. 
756. 

36.60 U.S.—Walling v. Black Dia- 
I mond Coal Min. Co., D.C.Ky., 59 F. 
Supp. 848. 

36.65 U.S.—^Anderson v. First Secu¬ 
rity Bank of Idaho Nat. Ass’n, D.C. 
Idaho, 54 F.Supp. 937. 

37. U.S.—Southern Pac. Co. v. Klin- 
ge, C.C.A.Utah, 65 F.2d 85, cer¬ 
tiorari denied Klinge v. Southern 
Pac. Co., 54 S.Ct 72, 290 U.S. 667, 
78 L.Ed. 669. 

Amey v. Central Elec. & Gas Co., 
D.C.Minn., 66 F.Supp. 401. 

26 C.J. p 708 note 23. 

ZiOoal rale 

(1) Delaware corporation qualified 
to do business in Ohio, and having an 
actual place of business in Hamilton 
County only, was not within local 
rule governing intradivlsion venue, 
I requiring suit against **re8idents” of 
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named counties including Hamilton, 
to be filed at Cincinnati, and hence 
action properly brought in Dayton, as 
authorized by plaintiff’s residence, 
was not subject to dismissal or trans¬ 
fer to Cincinnati. 

U.S.—^Wagner Mfg. Co. v. Cutler- 
Hammer, Inc., D.C.Ohio, 84 F.Supp. 
211 . 

(2) Under local court rules, Alex¬ 
andria resident's action, in Alexan¬ 
dria Division, against Maryland cor¬ 
poration doing business In Norfolk 
Division would not be dismissed, even 
though such a corporation did no 
business within Alexandria Division. 
U.S.—Boothe V. Baltimore Steam 
Packet Co., D.C.Va., 149 F.Supp. 
861. 

38. U.S.—^Anderson v. Standard Ac¬ 
cident Ins. Co., D.C.La., 36 F.Supp. 
7. 

89. U.S.—Sartor v. United Gas Pub¬ 
lic Service Co., D.C.La., 8 F.Supp. 
946. 

25 C.J. p 708 note 24. 

40. U.S.—Sartor v. Arkansas Nat¬ 
ural Gas Co., D.C.La*, 7 F.Supp. 
1016. 
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Where suit is brought in the federal court under a 
state statute giving the right to sue an insurer alone 
for injuries sustained in an automobile accident, and 
providing that the action be brought in the parish in 
which the accident occurred, plaintiff may sue in that 
division of the district encompassing the parish of 
the accident.^®-5 If an insurance company has filed 
a written consent to be sued in the proper court of 
any county in the state in which the cause of action 
arises or in which plaintiff resides, suit is properly 
brought in the division of the district court encom¬ 
passing the county of plaintiff’s residence.^®-!® 

§ 21(5).-Corporations Created by 

Act of Congress 

Suit against a corporation created by act of Congress 
is properly brought in the district In which it has Its 
principal offices and transacts its corporate business. 

A corporation created by an act of Congress can 
be sued in the federal court of the district in which 
it has its principal offices and transacts its corporate 
business,and not elsewhere.^2 Where the 
Tennessee Valley Authority was organized as a gov¬ 
ernment agency under a statute providing that it 
should be a resident of the northern judicial district 
of Alabama within the venue statute, but the Au¬ 
thority maintained an office in the District of Co¬ 
lumbia, the Authority was not ‘'doing business” in 
the District of Columbia in a jurisdictional sense 
and did not waive venue.^2.5 

§ 21(6).-Ancillary Proceedings 

An ancillary proceeding by, or on behalf of, a cor¬ 
poration may be brought in the district where the original 
suit was brought. 

Notwithstanding the general rules as to venue of 
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suits by or against corporations, considered supra 
§§ 21(1)-21(5), an ancillary proceeding by, or on 
behalf of, a corporation may be brought in the dis¬ 
trict where the original suit was brought. ^8 The 
ancillary or incidental jurisdiction of federal dis¬ 
trict courts is considered supra § 13. 

§ 21(7).- Stockholder's Represent¬ 

ative Suit 

A stockholder’s representative suit may be brought 
only in the district In which he or the Individual defend¬ 
ants reside or in the district In which the corporation for* 
whose benefit the action was brought might have sued 
the same defendants. 

Under a statute, 28 U.S.C.A. § 1401, providing 
that any civil action by a stockholder on behalf of 
his corporation may be prosecuted in any judicial 
district where the corporation might have sued the 
same defendants, plaintiff stockholder may sue only 
in the district in which he or the individual defend¬ 
ants reside or in which the corporation for whose 
benefit the action was brought might have sued the 
same defendants.^^-®® Such statute has been held 
not to authorize stockholders of a corporation of 
one state to bring an original action in a district 
of another state against a foreign corporation and 
corporate directors who are citizens of the latter 
state nor does the statute authorize the mainte¬ 
nance of a suit, depending on diversity of citizen¬ 
ship, in a district court against directors where 
neither the directors nor the corporation was resi¬ 
dent in such district and the corporation had no 
place of business there.^5 Qn the other hand, a 
stockholder’s representative suit may be properly 
brought in the district where the corporation itself 
could have sued defendants,^®-® and this notwith- 


40.5 U.S.—^Richburg v. Massachu¬ 
setts Bonding & Ins. Co., D.C.La., 
74 F.Supp. 442. 

40.10 U.S.—Boyles v. Farmers Mut. 
Hail Ins. Co. of Iowa, D.C.Kan., 78 
F.Supp. 706. 

41. U.S.—Billings Utility Co. v. Fed¬ 
eral Reserve Bank of Minneapolis, 
D.C.Mont., 40 F.Supp. 309. 

Bacon v. Federal Reserve Bank 
of San Francisco, D.C.Wash., 289 F. 
613. 

D.C.—Wallace v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, 5 F.2d 234, 55 App.D.C. 300. 

25 C.J. p 710 note 44. 

43. U.S.—Billings Utility Co. v. 
Federal Reserve Bank of Minne¬ 
apolis, D.C.Mont., 40 F.Supp. 309. 

Bacon v. Federal Reserve Bank 
of San Francisco, D.C.Wash., 289 
F. 513. 

25 C.J. p 710 note 46. 

42.5 D.C.—Fehlhaber Pile Co. v. 

86 C.J.S.—9 


Tennessee Val. Authority, 165 F.2d 
864, 81 U.S.APP.D.C. 124. 

43. U.S.—Luhrig Collieries Co. v. In¬ 

terstate Coal & Dock Co., D.C.N.Y., 
281 F. 266. 

43.50 U.S.—Guth V. Groves, D.C.N. 
Y., 44 F.Supp. 855, affirmed, C.C.A., 
129 F.2d 325, certiorari denied 63 
S.Ct. 631, 818 U.S. 768, 87 L.Ed. 
1131. 

Venue of stockholder’s derivative ac¬ 
tions generally see Corporations 9 
668 . 

Several defendants 

Where plaintiff was resident of 
Maryland and defendant corporation 
was a Delaware corporation, author¬ 
ized to do business in New York, with 
executive offices in Southern District 
of New York where it was served, 
stockholders’ derivative action could 
not be maintained In federal district 
court for Southern District of New 
York against individual who was res- j 
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ident of Connecticut and individual 
who was resident of New Jersey, not¬ 
withstanding other individual defend¬ 
ants resided in such district. 

U.S.—Guth V. Groves, supra. 

Former statute 

Former provision of general venue 
statute permitting service of process 
on corporation in any district where¬ 
in corporation resides or may be 
found, in stockholders’ derivative ac¬ 
tion, may be resorted to only where 
action is brought in district of dom¬ 
icile of plaintiff or defendant. 

D.C.—^King V. Wall & Beaver Street 
Corp., 146 F.2d 377, 79 U.S.App.D.a 
234. 

44, U.S.—Tachna v. Insuranshares 
Corporation of Delaware, D.C. 
Mass., 25 F.Supp. 541. 

45. U.S.—Philipbar v. Derby, C.C.A. 
N.T., 86 F.2d 27. 

46.5 U.S.—Beury v. Beury, D.C.W. 
Va., 127 F.Supp. 786. 
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standing* neither all of plaintiffs nor all of defend¬ 
ants are residents of such district.^^.io So, where 
diversity of citizenship exists between plaintiff stock¬ 
holder and defendants, diversity need not also exist 
between the beneficiary corporation and other de- 
fendants.^S-^5 According to other authority, a stock¬ 
holder’s derivative suit may be brought only in the 
district in the state, if any, in which all defendants 
including the injured corporation resided, and also, 
if there was diversity of citizenship between the in¬ 
jured corporation and all other defendants, in the 
district in which the the injured corporation resided, 
or in a district in the state, if any, in which all the 

other defendants resided.*5.20 

§ 21(8). -Actions by or against Partner¬ 

ships 

Generally, for venue purposes in the federal courts, 
a partnership has no residence aside from that of the 
individual partners. 

Generally, a partnership has no residence aside 
from that of the individual partners.^^-^o Accord¬ 
ingly, in applying the provision of the venue stat¬ 
ute that suit may be brought, in diversity cases, 
where all plaintiffs or all defendants reside, suit may 
not be brought by a partnership, in the district in 
which its principal office is located, if some of the 
partners are not residents of the district.^5.42 Like¬ 
wise, if venue is controlled by the place of residence 
of defendants, a partnership may be sued only in 
the district where all the partners reside.^ 
Where, however, suit in a state is brought against 


one partner resident therein, on a partnership ob¬ 
ligation, and another partner who is not a resident 
of the state is not an indispensable party, the pro¬ 
priety of the venue is not affected by the nonresi¬ 
dence of the partner not brought into the action.^®-^® 

According to some authority, a partnership, doing 
business in a state or district wherein it is subject 
to suit in the firm name is subject to the jurisdic¬ 
tion of the federal court of such district as to causes 
of action arising therein.^®-^* So, where a state 
rule of procedure permits suit against a partnership 
entity, defendant partnership may be considered a 
jural entity on the issue of proper venue in a suit in 
the federal district court in such state.^^*^® 

§ 21(9). -Actions by or against Associa¬ 

tions 

For venue purposes In the federal courts, an unin¬ 
corporated association is an inhabitant only In the dis¬ 
trict In which is located its principal office. 

It has been said that the cases are plainly in 
conflict as to whether the residence of an unincor¬ 
porated association for venue purposes is only in 
the district where it has its principal place of busi¬ 
ness, or whether, like a corporation under 28 U.S.C. 
A. § 1391 (c) such residence is in any judicial dis¬ 
trict where it is doing business.^5.60 According to 
some authority, the statute providing that corpora¬ 
tions shall, for venue purposes, be considered resi¬ 
dents of districts in which they do business does not 
extend to unincorporated associations.^62 Thus, 
for venue purposes, an unincorporated association is 


Principal place of bnaineea 

Stockholder’s derivative suit, based 
on diversity of citizenship, by New 
Jersey resident against Delaware cor¬ 
poration with its principal place of 
business in New York, and against a 
California resident, could be main¬ 
tained in New York. 

U.S.—Frelday v. Cowdln, D.C.N.Y., 83 
F.Supp. 516, appeal dismissed, C.A., 
177 F.2d 1020. 

45.10 U.S.—Beury v. Beury, V.C.W. 
Va., 127 F.Supp. 786—Montro Corp. 
V. Prindle, D.C.N.Y., 106 F.Supp. 
460. 

45.15 U.S.—Saltzman v. Blrrell, D.C 
N.Y., 78 F.Supp. 778. 

4BJM) U.S.—^Schoen v. Mountain Pro¬ 
ducers Corp., C.A.Del., 170 r.2d 707, 
6 A.L.K.2d 1226. 

JMsdlotion not acquired 

Where some of defendants were 
residents of district in which stock¬ 
holder’s action was brought, Juris¬ 
diction over two of defendants liv¬ 
ing outside of district could not be 
acquired by virtue of statute making 


diversity of citizenship ground for 
federal Jurisdiction. 

U.S.—Sale V. Pittsburgh Steel Co., D. 
C-Pa., 67 F.Supp. 283. 

45.40 U.S.—Harris Mfg. Co. v. Wil¬ 
liams, D.C.Ark., 167 F.Supp. 779— 
Hadden v. Small, D.C.Ohio, 146 F. 
Supp. 387. 

Dissolutioa of partnership 

Actions for dissolution of a part¬ 
nership are equitable in nature and 
venue is determined by the parties’ 
residence, not situs of partnership 

U.S.—McNulty v. Heine, D.C.Md., 137 
F.Supp. 608. 

45.42 U.S.—Koons v. Kaiser. D.C.N. 
Y.. 91 F.Supp. 611. 

45.44 U.S.—Harris Mfg. Co. v. Wil¬ 
liams, D.CArk., 167 F.Supp. 779. 

Place of basfaess elsewhere 

Where only one of partners resided 
in Ohio, and principal place of busi¬ 
ness of partnership was in New York 
City, venue of reorganization trus¬ 
tees’ plenary action against partner¬ 
ship was improperly laid in Ohio. 
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D.S.—Hadden V. Small. D.C.Ohio, 145 
F.Supp. 387. 

45.46 U.S.—James Talcott, Inc. v. 

Burke, D.C.Ohio, 145 F.Supp. 389. 
45.48 U.S.—Kaffenberger v. Kremer, 
D.C.Pa., 63 F.Supp. 924. 

45.50 U.S.—^Darby v, Philadelphia 
Transp. Co., D.C.Pa., 73 F.Supp. 
622. 

Principal place of bnelness 

Suit hy citizen of South Carolina 
against a partnership composed of 
residents of Pennsylvania and Dela¬ 
ware, and having its principal place 
of business in Pennsylvania, in which 
service of process was made on part¬ 
nership and partners by serving one 
of partners at principal place of busi¬ 
ness, was properly brought In Penn¬ 
sylvania. 

U.S.—Darby v. Philadelphia Transp. 
Co., supra. 

46.60 U.S.—^American Airlines Inc. 
v. Air Line Pilots Ass'n, Intern., D. 
C.N.Y., 169 F.Supp. 777. 

45.62 U.S.—Cherico v. Brotherhood 
of R. R. Trainmen, D.C.N.Y.. 167 P. 
Supp. 635« 
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an inhabitant only of the district in which is located 
its principal office.^5.64 

Accordin^^ to other authority, an unincorporated 
association resides, for venue purposes, in any dis¬ 
trict in which it does business,^5*66 and, for juris¬ 
dictional purposes, is present wherever any substan¬ 
tial part of its activities are continuously carried 
A special statute may permit certain suits 
against a trade union in any district in which the 
union^s duly authorized officers or agents are en¬ 
gaged in representing or acting for employee mem¬ 
bers, and suit may be brought in such a district al¬ 
though the principal office of the union is in 
another state.’^S.TO a class suit may be maintained 
against resident parties who represent the associa¬ 
tion, and thereby bring the association into court, 
notwithstanding the association has its principal 
office outside the district.^^-'^^ 

§ 22. - Actions by or against Aliens 

An alien can sue a citizen of the United States only 
in the district in which the defendant resides, but a 
citizen can sue an aiien in any district where he can be 
found and served with process. 

Under the federal statute, 28 U.S.CA. § 1391 (a) 
providing that a civil action wherein jurisdiction is 
founded only on diversity of citizenship may, except 
as otherwise provided by law, be brought only in the 
judicial district where all plaintiffs, or all defend¬ 
ants reside, an alien cannot be said to “reside” in a 
federal district, and thus he must bring his action 
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in the district of residence of all the defendants 
against whom he chooses to proceed.^5.80 Accord¬ 
ingly, an alien may not maintain an action in a fed¬ 
eral district court against several defendants some 
of whom reside in other districts.^®-®® Even under 
the prior statute an alien could sue a citizen of 
the United States only in the district in which the 
defendant resided.^® A cause of action on a motor 
vehicle accident claim arising in a state may, how¬ 
ever, be prosecuted therein by an alien suing a non¬ 
resident of the state, if the nonresident motorist 
statute of the state authorizes substituted service 
of a state official.^ 

Ordinarily, in the absence of special provision of 
statute authorizing suit elsewhere, an action by an 
alien against the Commissioner of Immigration for 
review of a deportation order must be brought 
in the federal district court for the District of 
Columbia, since the official residence of the commis¬ 
sioner is in the District.^®*!® Likewise, since the 
official residence of the Secretary of State is in the 
judicial district of the District of Columbia, an 
alien may not maintain a suit for a judgment declar¬ 
ing him to be a national of the United States, in the 
district of his residence, on the basis of the Ad¬ 
ministrative Procedure Act or the Declaratory Judg¬ 
ment Act, in the absence of a claim under the 
Immigration and Nationality Act.^®-^® In some 
circumstances, however, an action to review a deter¬ 
mination finding a person to be an alien and subject 


45.64 U.S.—Cherlco v. Brotherhood 
of R. R. Trainmen, supra—^McNutt 
V. United Gas, Coke & Chemical 
Workers of America, C.I.O., D.C. 
Ark., 108 F.Supp. 871—Westing- 
house Elec. Corp. v. United Elec. 
Radio & Mach. Workers of Amer¬ 
ica, D.C.Pa., 92 F.Supp. 841—Griffin 
V. Illinois Cent. R. Co., D.C.Ill., 88 
F.Supp. 652—Salvant v. Louisville 
& N. R. Co., D.C.Ky., 83 F.Supp. 
391. 

D.C.—Brotherhood of Locomotive 
Firemen and Englnemen v. Gra¬ 
ham, 176 F.2d 802, 84 U.S.App.D.C. 
67, certiorari denied 69 S.Ct. 1527, 
337 U.S. 954, 93 L.Ed. 1764, reversed 
on other grounds 70 S.Ct. 14, 838 U. 
S. 232, 94 L.Ed. 22. 

45.66 U.S.—American Airlines, Inc. 
V. Air Line Pilots Ass'n, Intern., D. 
C.N.Y., 169 F.Supp. 777—Ports¬ 

mouth Baseball Corp. v. Frick, D.C. 
N.Y., 132 F.Supp. 922. 

Pennsylvaala Tiinipike Oommls- 
alon, even though not incorporated, 
was deemed an unincorporated asso¬ 
ciation and a Jural entity with re¬ 
spect to venue, and thus subject to 
statute providingthat Judicial dis¬ 


trict in which a corporation does 
business may be regarded as resi¬ 
dence of corporation for venue pur¬ 
poses. 

U.S.—^Eastern Motor Exp. v. Espen- 
shade, D.C.Pa., 138 F.Supp. 426. 

45.68 U.S.—Sperry Products v. Asso¬ 
ciation of American Railroads, C.C. 
A„ 132 P.2d 408. 145 A.L.R. 694, 
certiorari denied 63 S.Ct. 1031, two 
cases, 319 U.S. 744, 87 L.Ed. 1700. 

45.70 U.S.—^Elliott v. Amalgamated 
Meat Cutters and Butcher Work¬ 
men of North America, A, P. of L., 
D.C.Mo., 91 F.Supp. 690—Colonial 
Hardwood Flooring Co. v. Interna¬ 
tional United Furniture Workers 
of America, D.C.Md., 76 F.Supp. 
493. 

D.C.—U. S. V. Brotherhood of Loco¬ 
motive Engineers, D.C., 79 F.Supp. 
486, certiorari denied 69 S.Ct. 137, 
336 U.S. 867, 93 L.Ed. 412, and 
cause remanded on other grounds, 
C.A., 174 F.2d 160, 86 U.S.App.D. 
C. 417, certiorari denied Brother¬ 
hood of Locomotive Engineers & 
Broth, of Locomotive Firemen and 
Enginemen v. U. S., 70 S.Ct. 140, 
338 U.S. 872, 94 L.Ed. 535. j 
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45.72 U.S.—Salvant v. Louisville & 
N. R. Co., D.C.Ky., 83 F.Supp. 391. 
45.80 U.S.—^Du Roure v. Alvord, D. 

C.N.Y., 120 F.Supp. 166. 

45.85 U.S.—Du Roure v, Alvord, su¬ 
pra. 

46. U.S.—Jackson v. Heiser, C.C.A. 
Cal., Ill P.2d 810—Coty v. Pres- 
tonettes, Inc., C.C.A.N.Y., 285 F. 
601, reversed on other grounds 
Prestonettes, Inc. v. Coty, 44 S.Ct. 
350, 264 U.S. 369, 68 L.Ed. 731— 
Vidal v. South American Securities 
Co., C.C.A.N.Y., 276 F. 866. 

Nelson v. Braughler, D.C.Cal., 35 
P.2d 779. 

25 C.J. p 710 note 48. 

Action on claim against alien prop¬ 
erty custodian see supra } 17<4). 
Suit by alien and citizen plaintiffs 
see supra § 18. 

Venue of suits against alien corpo¬ 
rations or by alien against domes¬ 
tic corporations see supra { 21(1). 
46.5 U.S.—Garcia v, Frausto, D.C. 

Mo., 97 F.Supp. 683. 

46JL0 U.S.—Stamatlou v. Miller. D.C. 

Pa., 88 F.Supp. 556. 

46.15 U.S.—Strupp v. Dulles, D.CJf. 
T., 163 F.Supp. 790. 
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§§ 22-24 FEDERAL COURTS 


to deportation can be brought in the district court of 
plantiffs residence or in the district court for the 
District of Columbia.*®**® It has also been held that 
a suit by an alien for a declaratory judgment re¬ 
questing that he be adjudged eligible for suspension 
of deportation and that he be found eligible for 
United States citizenship may be brought in the 
district court of his residence.*® *® 

A suit by a citizen of the United States against 
an alien may be brought in any district wherein valid 
service may be obtained on the alien defendant.*^ 

§ 23. -Actions on Bonds of Public Con¬ 

tractors and against Surety Compa¬ 
nies 

An action for the benefit of laborere or materialmen 
brought on the bond required of a contractor for the con- 
■truction or repair of any public work must be brought 
In the district In which such contract was to be per¬ 
formed. 

Under terms of the prevailing statute, 40 U.S.C.A. 
§§ 270a-270e, an action in the name of the United 
States for the benefit of laborers or materialmen 
brought on the statutory bond required of a contrac¬ 
tor for the construction or repair of any public 
building, or the prosecution and completion of any 
public work, may or must be brought in the district 
in which such contract was to be performed, wheth¬ 


er instituted by the United States or by the creditors 
themselves,** but this restriction does not apply to 
a suit by the United States on the bond for its own 
benefit, in which creditors intervene; such suit may 
be brought in the district where defendants reside.** 
Also the statute applies only to actions on obliga¬ 
tions given under the laws of the United States on 
which the act authorizes such companies to be ac¬ 
cepted as sureties,®® the general rule applicable to 
other corporations governing in other cases.®i 

Waiver of objection to venue is considered in 
Federal Civil Procedure § 483. 

§ 24. -Actions on Claims against United 

States 

Subject to statutory exceptions or waiver, actions 
on claims against the United States in the district courts 
must be brought in the district where plaintiff resides. 

Where so provided by the statute, 28 U.S.C.A. § 
1402, actions on claims against the United States, 
under 28 U.S.C.A. § 1346, brought in the district 
court must be brought in the district where plaintiff 
resides and cannot be maintained in any other dis¬ 
trict,®* unless the government waives objection to 
being sued in another district, as discussed in Fed¬ 
eral Civil Procedure § 483. Suits on particular 
claims, within special statutory provisions as to the 


4a.SO D.C.—Prank v. Brownell, D.C., 
149 F.Supp. 926. 

U.S.—^Barreiro v, McGrath, D. 

C. CalM 108 F.Supp. 686, modified 
on other grounds, C.A., Barreiro v. 
Brownell, 216 F.2d 585, certiorari 
denied 75 S.Ct. 207, 348 U.S. 887, 99 
U.Ed. 697. 

47. U.S.—^Bator v, Booeey & Hawkes. 

D. C.N.Y., 80 F.Supp. 294—Brown v. 
Canadian Pac. Ry. Co., D.C.N.T., 
25 F.Supp. 566. 

Niccum V. Northern Assur. Co., 
D.aind., 17 P.2d 160. 

25 C.J. p 710 note 49. 

48. U.S.—U. S. V. Orshde. C.C.A.Neb., 
164 F.2d 741. 

U, S., to Use of Brown, v. Miller- 
Davis Co., D.C.Conn., 61 F.Supp. 89 
—^U. S., to Use of New York Plumb¬ 
ers' Specialties Co., v. Silverburgh 
Const. Co., D.C.N.Y,, 10 F.Supp. 121. 

U. S. to Use of O'Connell v. 
Kearns, D.C.R.I., 26 F.2d 236. 

S.C.—Salway v. Maryland Casualty 
Co., 179 S.E. 787. 176 S.C. 216. 

25 C.J. p 711 notes 52. 63, 66. 
Bursty dissolved and reoeivers ap- 
poiated 

Federal court of district where 
work was done had jurisdiction in 
suit on government contractor's bond, 
although surety was domiciled in an¬ 
other district, and state court, which 
*»ad decreed surety's dissolution and 


appointed receivers had not author¬ 
ized suit against receivers. 

U.S.—U. S. for Use and Benefit of 
Buckelew Hardware Co. v. Union 
Indemnity Co., D.C.La., 6 F.Supp. 
360. 

Bgoltable salt against rslnsnrers 

Suit in equity could not be main¬ 
tained against reinsurers of surety 
on public contractor's bond under 
statute authorizing suit in district 
in which contract was to be per¬ 
formed, since suit authorized was 
suit at law and not suit in equity. 
U.S.—^U. S., to Use of Colonial Brick 
Corporation, v. Federal Surety Co., 
C«C.A.Md«, 72 F.2d 964, certiorari 
denied 66 S.Ct. 607, 294 U.S. 711, 79 
L.Ed. 1246. 

Amendment of 1905 held not retro¬ 
active 

U.S.—Title Guaranty & Surety Co. v. 
U. S., Pa., 33 S.Ct. 614, 228 U.S. 
567, 67 L.Ed. 969. 

25 C.J. p 711 note 60. 

Decisions oader law prior to 1905 
a m e n d m ent see 25 C.J. p 711 notes 
56-69, 61->63. 

48. U.S.—U. S. V. Marshall, N.Y., 225 
F. 760, 141 C,C.A. 26. 

50. U.S.—^U. S., for Use and Benefit 
of Llchter v. Henke Const. Co., 
D.C.MO., 36 F.Supp. 388. 

25 C.J. p 711 note 64. 
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Bolt for damagee 

In subcontractors' action against 
contractor and surety, which were 
corporations, under contractor's bond 
given to United States under stat¬ 
ute concerning construction of pub¬ 
lic buildings, district court did not 
have jurisdiction of count wherein 
subcontractor sought damages for al¬ 
leged breach of contract by defend¬ 
ants. 

U.S.—^U. S., for Use and Benefit of 
Llchter v, Henke Const. Co., su¬ 
pra. 

51. U.S.—U. S., for Use and Bene¬ 
fit of Llchter v. Henke Const. Co., 
supra. 

25 C.J. p 711 note 65. 

52. U.S.—Choreml v. U. S., D.a 
Mass., 28 F.2d 913. 

26 C.J. p 711 note 73. 

Jurisdiction of district courts of 

claims against United States seo 
Infra 8 309. 

Dooality of debt 

Debt of United States has no lo¬ 
cality at seat of government. 

D.C.—Mellon v. Jones. 61 P.2d 431, 
60 App.D.C. 269, certiorari denied 
Jones V. Mellon, 62 S.Ct 22, 284 
U.S. 641, 76 L.Ed. 646. 

Turlsdiotioa of parties held shown 
U.S.—Hilker A Bletsch Co. v. U. S., 
D.C.111., 116 F.Supp. 692, afilrmed, 
C.A., 210 F.2d 847. 
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district in which they may or must be brought, must 
be brought within the district fixed therein.53 

The venue of actions against public officials gen¬ 
erally is considered supra § 17(4). Actions by and 
against corporations created by act of Congress 
are discussed supra § 21(5). 

§ 25(1). — Local or Transitory Actions 

Generally, the dletinctlon between local and transitory 
actions prevails In the federal courts; the venue of local 
suits is in the district where the property concerned if 
located, and transitory actions are governed by the pro* 
visions fixing venue with reference to the residence of the 
parties. 

As a general rule, the distinction between local 
and transitory actions, see Actions § 1 a (14), (27), 
and Venue § 3, prevails in the federal courts 
and a local action arising in one state cannot be 
maintained in a federal court sitting in another 


FEDERAL COURTS §§ 24-25(1) 

Statens in the absence of express statutory author- 
ity.5« Transitory actions are governed as to venue 
by the provisions that suit shall be brought only in 
the district where defendant resides, except in cases 
of diverse citizenship, when it can also be brought 
in the district where plaintiff resides;®^ and it is 
immaterial that the cause of action arose in another 
state.53 Generally, in the absence of a qualifying 
statute, venue is proper, for transitory actions, 
wherever defendant may be found.33'6 

It has been stated that the federal statutes have 
never contained any provision, of general applica¬ 
tion, fixing the venue of local actions.®® The stat¬ 
ute fixing venue with reference to the residence of 
the parties excepts from its operation certain suits 
of a local nature,®® and this has been construed 
as fixing the venue of such local suits in the district 
where the property concerned is located,®^ particu- 


53. U.S.—-U. S. V. Archibald McNeil 
& Sons Co., Pa.. 45 S.Ct 258. 267 
U.S. 302, 69 L-Ed. 620. 

Sturchler v. Hicks, D.C.N.T., 17 
F.2d 821. 

Statutory exceptions to general ven¬ 
ue reQulrements generally see su¬ 
pra 8 17(3). 

64. U.S.—Big Robin Farm* v. Cali¬ 
fornia Spray-Chemical Corp., D.C. 
S.C., 161 F.Supp. 646—-Miller & Lux 
Inc. V. Nickel. D.C.Cal., 149 F.Supp. 
463. 

Mont.—^Wilson v. Thelen, 100 P.2d 
923, 110 Mont. 305, certiorari denied 
61 S.Ct. 20. 311 U.S. 651, 85 L.Ed. 
417. 

25 C.J. p 712 note 78. 

State law as controlling whether ac¬ 
tion is local or transitory see Infra 
I 183. 

“]booal’* within a statute providing 
where suits of a local nature must 
be brought is a flxed place or de¬ 
terminate zone limited or identified 
with a given region. 

U.S.—Hills V. F. S. Harmon & Co., D. 
C.Wash., 56 F.2d 662. 

65. U.S.—O’Toole v. U. S., D.C.Del., 
106 F.Supp. 804, affirmed in part 
and reversed in part on other 
grounds, C.A., 206 F.2d 912. 

Mont.— Wilson v. Thelen, 100 P.2d 
923, 110 Mont. 305, certiorari denied 
61 S.Ct. 20, 311 U.S. 651, 85 L.Ed. 
417. 

25 C.J. p 712 note 79. 

56. U.S.—Casey v. Adams, La., 102 
U.S. 66, 26 L.Ed. 52. 

25 C.J. p 712 note 80. 

57. U.S.—^Appalachifin Electric Pow¬ 
er Co. V. Smith, D.aVa., 4 F.Supp. 
8 . 

25 C.J. p 712 note 81. 

Residence of parties as determining 
venue generally see supra 8 17(1). 


auabiuty of Btookholdem 

(1) Action by receiver of national 
bank to enforce statutory double lia¬ 
bility of stockholders was a transi¬ 
tory action and could be maintained 
against beneficial owner of stock 
wherever found. 

U.S.—Anderson v. Abbott, D.C.Ky., 61 

F.Supp. 888. 

(2) Where minority stockholders 
who had never consented to reorgani¬ 
zation of railroad corporation grow¬ 
ing out of foreclosure brought action 
charging that subsequent transfer of 
corporate asset to majority stock¬ 
holder was illegal and prayed for ac¬ 
counting and that corporation which 
became majority stockholder by re¬ 
organization be declared to have no 
right or title in franchise and proper¬ 
ty of original corporation except as 
majority stockholder, action was not 
one involving naked question of title 
but was grounded on breach of trust 
and was transitory in character and 
maintainable wherever Jurisdiction 
could be established over corporation. 
D.C.—^Landell v. Northern Pac. Ry. 

Co., D.C., 98 F.Supp. 479. 

Belation to btudnsss in state 

Citizen of a foreign state may not 
sue another citizen of a foreign state 
in Georgia court, state or federal, on 
a transitory cause of action unrelated 
to business done in Georgia, unless 
defendant voluntarily consents. 

U.S.—Lee v. Acme Freight Lines, D.C. 

Ga., 54 F.Supp. 897. 

Fersonalty 

(1) Generally, an action which in 
its essential features is related to 
personalty is transitory and may be 
brought in any Jurisdiction in which 
the defendant can be found and serv¬ 
ed with process. 

U.S.—Rackow v. United Excavating 

Co., D.C.N.J., 67 F.Supp. 699. 
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(2) Complaint, alleging that de¬ 
fendant excavating company unlaw¬ 
fully dug up from plaintiff's land and 
removed therefrom and converted to 
defendant's own use large quanti¬ 
ties of topsoil, earth, sand and grav¬ 
el of certain value, stated transitory 
cause of action for conversion of per¬ 
sonally which could be brought in 
any Juris<|iction in which defendant 
could be found and served with proc¬ 
ess, and not local cause of action for 
trespass to land which could not be 
tried in any Jurisdiction outside state 
or county in which land was located. 
U.S.—^Rackow v. United Excavating 
Co., supra. 

58. U.S.—Spokane & I. E. R. Co. v. 
Whitley, Idaho. 35 S.Ct. 655, 237 

U. S. 487, 59 L.Ed. 1060. 

25 C.J. p 712 note 82. 

Enforcement by federal courts of 

rights under state statutes see su¬ 
pra 8 15. 

58.5 U.S.—^Abramovitch v. U. S. 
Lines, D.C.N.Y., 174 F.Supp. 587. 

59. U.S.—^Kentucky Coal Lands Co. 

V. Mineral Dev. Co., C.C.Ky., 191 F. 
899, reversed on other grounds 219 
F. 46, 133 C.C.A. 161. 

60. U.S.—Collett V. Adams, Tex., 39 
S.Ct. 872, 249 U.S. 646, 63 L.Ed. 764. 

26 C.J. p 712 note 86. 

61. U.S.—Greeley v. Lowe, Mo., 15 
S.Ct. 24, 166 U.S. 68, 39 L.Ed. 69. 

McNulty V. Heine, D.C.Md., 137 F. 
Supp. 608—Robinson v. Seatex Oil 
Co.. D.C.Tex.. 67 F.Supp. 681. 

25 C.J. p 712 note 86. 

“Section 1392 [28 U.S.C.A.3 pro¬ 
vides that an action, not of a local 
nature, against defendants residing 
in different districts in the same 
state, may be brought in any of such 
districts. If the action is local, in¬ 
volving property located in different 
districts in the same states it may be 
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larly in the case of suits to enforce a claim to, or lien 
on, property within the district, or to remove a cloud 
therefrom.®2 While this theory leaves those local 
suits which do not fall within the express exceptions 
subject to the restriction with regard to the resi¬ 
dence of the parties,there is also authority for the 
proposition that local actions cannot be brought in 
any district other than that in which the property is 
located.®^ 

A view which provides for all cases is that the ju¬ 
risdiction of local suits, although within the general 
grant of jurisdiction, is not distributed to particular 
districts by the general venue clause fixing venue 
with reference to the residence of the parties and 
prohibiting suits in any other districts, and that 
such clause has no reference to local actions,and 
that therefore, the jurisdiction being granted and 
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not specifically distributed, the venue is fixed by the 
fundamental juridical principle that local suits must 
be brought in the district where tlie property is lo- 
cated.6® This view has been suggested, but neither 
adopted nor rejected, by the Supreme Court.®^ 

Certain it is that the statutory provisions referred 
to in the exceptions to the general venue provisions 
do not of themselves directly create jurisdiction or 
confer venue in a particular district of local suits, 
except as between different districts in the same 
state; they only provide a method of obtaining serv¬ 
ice in cases of which it is assumed the court already 
has general jurisdiction.®® However, on one theory 
or the other, local actions have been held pro])erly 
brought in the district where the property concerned 
is situated, regardless whether any of the parties re¬ 
sides in such district.®^ Under a state statute au- 


brougrht In any of such districts. 
While S 1392 does not explicitly say 
so, the intimation is that an action 
of a local nature, where all the land 
is located in one district, must be 
brought within that district. The au¬ 
thorities affirm this.” 

U.S.—Miller & Lux. Inc. v. Nickel, D. 

C.Cal., 149 F.Supp. 463, 466. 

Beal property 

Acts relating to real property are 
"local actions” and presence of prop¬ 
erty is essential to Jurisdiction. 

U.S.—Hunter v. U. S. Department of 
Agriculture, D.C.Tex., 69 F.Supp. 
377. 

62. See infra $ 25(2). 

63. U.S.—^Western Union Tel. Co. v. 
Louisville & N. II. Co., D.C.Tenn., 
201 F. 932. 

25 C.J. p 715 note 88. 

64. U.S.—Tuscarora Nation of In¬ 
dians V. Power Authority of State 
of New York. D.C.N.Y., 161 F.Supp. 
702—Big Robin Farms v. Califor¬ 
nia Spray-Chemical Corp„ D.C.S. 
C., 161 F.Supp. 646. 

Equitable Trust Co. of New York 
V. Washington-Idaho Water, Light 
& Power Co., D.C.Wash., 300 F. 
601. 

25 C.J. p 717 note 96. 

An. la rexn action may be brought 
only in the district where the res 
is or will be located at time of com¬ 
mencement of action. 

U.S.—Broussard v. The Jerabek, D.C. 

N.Y., 140 F.Supp. 861. 

Qnare olansiun fregit 

An action quare clausum fregit 
may not be maintained in federal 
court with respect to land not with¬ 
in the territorial Jurisdiction of the 
court. 

U.S.—Lamp v. Irvine, D.CMd., 41 P. 
Supp. 684. 

Aetion not local I 

<1> A suit for an injunction un-j 


der Transportation Act S 402, to re¬ 
strain the unlawful construction of 
an extension, is not one of a local 
nature, which must be brought in the 
district where the proposed track is 
situated. 

U.S.—Lancaster v. Gulf, C. & S. P. 
Ry. Co., D.C.Tex., 298 P. 488, appeal 
transferred, see Gulf, C. & S. F. R. 
Co. V. Texas & P. R. Co., 45 S.Ct. 
128, 266 U.S. 688, 69 L.Ed. 465 and 
reversed on other grounds, C.C.A., 
4 F.2d 904, reversed on other 
grounds Texas & P. R. Co. v. Gulf, 

C. & S. P. R. Co., 46 S.Ct. 263, 270 

U. S. 266, 70 L.Ed. 578. 

(2) Court has Jurisdiction of ac¬ 
tion for money received by managing 
officer for oil lease belonging to cor¬ 
poration, although land is located 
outside district, title to lease being 
only incidentally involved. 

U.S.—Gray v. Cornelius, D.C.Okl., 40 
F.2d 67. 

(3) An action to enforce construc¬ 
tive trust on lands was not a local 
action either under federal statute re¬ 
quiring local actions to be maintain¬ 
ed in district where land is located 
or under law of California wherein 
the land was located and the United 
States District Court for the North¬ 
ern District of California had Juris¬ 
diction over such action involving 
land in Southern District. 

U.S.—-Miller & Lux, Inc. v. Nickel, 

D. C.Cal., 149 F.Supp. 463. 

65. U.S.—Kentucky Coal Lands Co. 

V. Mineral Dev. Co., C.C.Ky., 191 F. 
899, reversed on other grounds 219 
F. 45. 133 C.C.A. 151. 

25 C.J. p 716 note 89. 

66. U.S.--In re Louisville & C. 
Packet Co., D.C.Ky., 223 F. 185. 

26 C.J. p 716 note 90. 

Sals of Insolvsiit bank’s propsrty 
Federal district court where in¬ 
solvent bank is located is vested with 
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Jurisdiction to approve or disapprove 
sale of bank’s property. 

U.S.—Whelan v. lilankonbeckler, C.C. 
A.Tex., 87 F.2d 81. 

67. U.S.—Louisville & N. R. Co v. 
Western Union Tel. Co., Miss., 34 
S.Ct. 810, 234 U.S. 369, 68 L.Ed. 
1356. 

68. U.S.—Kentuckv Coal I^ands Co. 
v. Mineral Dev. Co., C.C.Ky., 191 F. 
899, reversed on other grounds 219 
F. 46, 133 C.G-A. 151. 

26 C.J. p 716 note 93. 

69. U.S.—Smith V. Landis, C.A.La., 
211 P.2d 166—Tyler v. Stanolind <.)il 
& Gas Co., C.C.A.Tex., 77 F.2d 802, 
certiorari denied Allred v. Stano¬ 
lind Oil & Gas Co., 66 S.Ct. 149, 
296 U.S. 627, 80 L.Ed. 446, rehear¬ 
ing denied 66 S.Ct. 169, 296 U.S. 
663, 80 L.Ed. 472—Hannan v. Slush, 

C. C.A.Mich., 299 P. 1022. 

Big Robin Farms v. California 
Spray-Chemical Corp., D.C.S.C., 161 
F.Supp. 646—Schroedor v. Freeland, 

D. C.Neb., 89 F.Supp. 169, vacated 
on other grounds, C.A., 188 P.2d 517 
—^Hunter v. Anderson, D.C.Tex., 74 
F.Supp. 721—Robinson v. Seatex 
Oil Co., D.C.Tex., 67 F.Supp. 681— 
Coastal Club v. Shell Oil Co., D.C. 
La., 45 F.Supp. 859—Manhattan 
Land & Fruit Co. v. Ruras, D.C.La., 
43 F.Supp. 361—Commonwealth 
Trust Co. of Pittsburgh v. Recon¬ 
struction Finance Corporation, D. 

C. Pa., 28 F.Supp. 686—Carney v. 
Commonwealth Oil & Gas Co., D.C. 
Kan., 5 F.Supp. 304. 

Wolfe v. Hurley, D.C.La., 46 P, 
2d 515. affirmed 61 S.Ct. 493, 283 U. 
S. 801, 75 L.Ed. 1423—Buckley v. 
Delaware Louisiana Fur Trapping 
Co., D.C.La., 2 F.2d 180—Luhrlg 
Collieries Co. v. Interstate Coal & 
Dock Co., D.C.N.Y., 281 P. 260— 
Hodgman v. Atlantic Refining Co., 

D. C.Del., 274 P. 164. 

25 C.J. p 716 note 94, 
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thorizing an administrator to sue to set aside a con¬ 
veyance of real estate, suit may be brought in the 
federal court for the district in which the land is 
situated, where diversity of citizenship exists, not¬ 
withstanding the state statute also requires the suit 
to be brought in the specific county in which the land 
is located.®*-® 

In accordance with the statute, 28 U.S.C.A. § 1392 
(b), (former Judicial Code § 55), where the suit 
is of a local nature and the land or other subject 
matter of a fixed character lies partly in one dis¬ 
trict and partly in another within the same state, it 
may be brought in the district court of either district 
and the court in which it is brought has jurisdiction 
to hear and determine it as fully as though the sub¬ 
ject matter were wholly within the district.^® 

§ 25(2).-Claim to, or Lien on. 

Property 

Under a statute permitting service of process by 
publication on absent defendants, in a suit to enforce 
any lien on, or claim to, property found within a district, 
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I the venue of such an action Is properly laid In the dis¬ 
trict in which the property is located, and other venue 
provisions relating to residence of the paries are in¬ 
applicable. 

It is provided by statute, 28 U.S.C.A. § 1655, that 
the court may order an absent defendant to appear 
or plead in an action to enforce a lien on or claim 
to, or to remove any encumbrance or lien or cloud 
on title to, real or personal property, where defend¬ 
ant cannot be served within the state. While the 
primary purpose of such provision is to permit con¬ 
structive service of process in actions involving in¬ 
terests in real or personal property within the dis¬ 
trict, as discussed in Federal Civil Procedure § 210, 
in so far as § 1655 assumes an action has been 
brought to affect title to property found within the 
district, it has come to have a secondary significance 
as a venue provision ;70.50 aild if plaintiffs claim 
is one to “enforce any lien upon or claim to" prop¬ 
erty found within the district, he is entitled to 
service of process by publication on absent defend¬ 
ants, and at the same time, his choice of venue is not 

assailable.’^®-® 2 


Jurisdiction of federal courts of suits 
to condemn land see Eminent Do¬ 
main § 232. 

Proceeds of realty 

In suit involving Issue as between 
plaintiff and one defendant of inter¬ 
est in oil lease to which other de¬ 
fendant had legal title, in which 
other defendant denied ownership 
of interest In controversy and of¬ 
fered to pay proceeds represented 
by such interest into court, the dis¬ 
trict court had jurisdiction of peti¬ 
tion of intervention of third party, 
who claimed half interest of first 
defendant's interest, although the 
land was In other country. 

U.S.—Roos V. Koos, C.C.A.Tex„ 2 F. 
2d 588. 

£ocal aotlo&B within mle 

(1) Dissenting stockholders may 
maintain a suit to recover the val¬ 
ue of their stock from a new corpora¬ 
tion to which the property of the old 
corporation has been wrongfully 
transferred, in any state or district 
where property so transferred, and 
on which they seek to establish a 
lien. Is situated. 

U.S.—^American Seating Co. v. Bul¬ 
lard, C.C.A.Mich., 220 P. 896. 

(2) A federal court has Jurisdic¬ 
tion of a creditors’ suit, where de¬ 
fendant has property within the dis¬ 
trict. 

U.S.—Luhrig Collieries Co. v. Inter¬ 
state Coal A Dock Oo., C.C.A.N.T., 
287 P. 711, certiorari denied Thoa- 
mil Holding Corporation v. Inter¬ 
state Coal A Dock Co., 43 S.Ct. 700, 
262 U.S. 761, 67 UEd. 1215. .1 


(3) Other actions see 25 C.J. p 716 
note 94 [a]. 

69.5 U.S.—Erwin v. Barrow, C.A. 
Okl., 217 F.2d 522. 

70. U.S.—Skagit County v. Northern 
Pac. Ry. Co., C.C.A.Wash., 61 P.2d 
638, 86 A,L.R. 1012. 

25 C.J. p 717 note 2, 

Sending process outside territorial 
limits of court see Federal Civil 
Procedure § 207. 

Z&teat of provision 

Congress, in enacting statute pro¬ 
viding that where action was local, 
but land is located in two or more 
districts, action may be brought in 
either district, was not attempting 
to redefine local actions but was 
merely incorporating into venue stat¬ 
utes the theretofore recognized dis¬ 
tinction between local and transitory 
actions and the Jurisdictional limita¬ 
tions accompanying them. 

U.S.—^Miller & Lux, Inc. v. Nickel, D. 

C.Cal., 149 F.Supp. 463. 

Fartionlar statute applicable 
The statute providing that local 
action Involving property of fixed 
character, lying partly in one dis¬ 
trict and partly in another, may be 
brought in district court of either 
district, and statute providing for 
service of summons on absent de¬ 
fendants in suits to enforce liens, 
apply to action between citizens of 
dilTerent states to impress trust on 
real and personal property with fixed 
situs In two districts, statutes re¬ 
specting suits against several de¬ 
fendants, one or more of whom are 
neither inhabitants of nor found! 
within district wherein suit is I 
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brought, and respecting venue of ac¬ 
tions between citizens of different 
states being inapplicable. 

U.S.—^Kelleam v. Maryland Casualty 
Co. of Baltimore, Md., C.C.A.Okl., 
112 F.2d 940, reversed on other 
grounds 61 S.Ct. 595, 312 U.S. 377, 
86 L.Ed. 899. 

Nature of plaiatUTs remedy not im- 
portaat 

An action by trustee In bankruptcy 
for recovery of pig Iron as assets 
of bankrupt’s estate was a "local ac¬ 
tion" within venue statute allowing 
such actions to be brought In federal 
district where property was located, 
notwithstanding trustee did not pro¬ 
ceed in replevin, since under the Fed¬ 
eral Rules of Civil Procedure the 
only Question was whether under the 
complaint plaintiff was entitled to 
relief, the nature of plaintiff's remedy 
being unimportant. 

U.S.—Commonwealth Trust Co. of 
Pittsburgh v. Reconstruction Fi¬ 
nance Corporation, D.C.Pa., 28 P. 
Supp. 686. 

70.50 U.S.—^Miller & Lux, Inc. v. 
Nickel, D.C.Cal., 149 F.Supp. 463. 

70.58 U.S.—Graff v. Nieberg, C.A.Ill., 
233 P,2d 860—Seven Oaks, Inc. v. 
F.H.A., C.A.Va., 171 P.2d 947—Kel- 
leam v. Maryland Casualty Co., C. 
CA.Okl., 112 P.2d 940, reversed on 
other grounds 61 S.Ct. 596, 312 U.S. 
877, 85 L.Ed. 899. 

Miller & Lux, Inc. v. Nickel, D.C. 
Cal., 149 F.Supp. 463—Carney v. 
Commonwealth Oil A Gas Co., D.C. 
Kan., 6 F.Supp. 304. 

25 C.J. p 709 note 39, p 713 note 87. 
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Under such statute, the jurisdiction of the federal 
district coujt depends, not at all on the citizenship 
of the parties, but solely on the location of the prop¬ 
erty within the district; consequently, other stat¬ 
utory provisions requiring that suits in personam be 
brought in the district court where either plaintiffs 
or defendants reside do not apply.The statute 
must be considered as limited by the federal con¬ 
stitutional grants of jurisdiction, as it does not pur¬ 
port to give jurisdiction where it would not other¬ 
wise exist and simply prescribes certain procedures 
in cases where it does.'^®-56 Federal jurisdiction 
may not be predicated on the statute unless property 
is found within the district, the suit is one to enforce 


a legal or equitable lien or claim on such property 
or to remove an encumbrance or lien on title thereto, 
and there is the diversity of citizenship of the par¬ 
ties necessary to make the suit a matter of federal 

court cognizance.70*68 

The application of § 1655 with respect to giving 
the court jurisdiction of certain actions is restricted 
to cases where a judgment in rem only may be de- 
creed.70.60 To sustain jurisdiction under the statute 
with respect to a suit to enforce a lien on property 
within the district, plaintiff must have a specific lien 
on, or specific claim to, specific property within the 
district,70-62 and such lien or claim must have exist- 


Propriety of order to absent defend¬ 
ants and mode of service In suits 
to enforce liens or claims to prop¬ 
erty, etc., see Federal Civil Proce¬ 
dure f 210. 
l^atlon of aoooiiAta 
In action by government against 
bank to enforce a lien on deposits 
made by delinquent taxpayer in his 
own name and in trust for his moth¬ 
er and sister, venue could be properly 
laid in district where accounts were 
located, and jurisdiction could be ob¬ 
tained over depositor and benefi¬ 
ciaries by personal service without 
the district or publication, if neces¬ 
sary. 

U.S.—U. S. V. Emigrant Indus. Sav. 

Bank, D.C.N.Y., 122 P.Supp. 647. 
▲djndioatloa by state oonrt 
Where equitable basis of suit af¬ 
fecting land had been adjudicated in 
state court, federal court had no ju¬ 
risdiction of such suit as against a 
nonresident of the state and district 
who has been served with process 
outside the state. 

U.S.—^Vaughan v. Warfield, C.A.Ark., 
207 F.2d 350. certiorari denied 74 S. 
Ct. 614, 347 U.S. 016, 98 L.Ed. 1072. 
70.54 U.S.—Graff v. Nleberg. C.A. 

111., 238 F.2d 860. 

Hunter v. U. S. Dept, of Agricul¬ 
ture, D.C.Tex., 69 F.Supp. 377. 
Effect of Federal Buies 
Jurisdiction under statute giving 
district courts jurisdiction of suits 
to enforce liens on property within 
the district is not broadened by Fed¬ 
eral Hules of Procedure. 

U.S.—American Surety Co. of New 
York V. Edwards & Bradford Lbr. 
Co., D.C.Iowa, 67 P.Supp. 18. 

70.56 U.S.—Galleher v. Grant, D.C 

111., 160 F.Supp. 88. 

70.58 U.S.—^American Surety Co. of 
New York v. Edwards A Bradford 
Lbr. Co.. D.C.Iowa. 67 F.Supp. 18 
—^Kelley v. Queeney. D.C.N.Y., 41 
F.Supp. 1016. 

Aotioa bSld within statute 

U.S.—-Hall V. Gulf South Utilities, D. 
C.Mis8., 96 F.Supp. 351. 


Aotlous held not withlu statute 

(1) In general. 

U.S.—Kelley v. Queeney, D.C.N.Y., 41 
F.Supp. 1016. 

(2) Under the statute mere pres¬ 
ence in Southern District of Ohio of 
bonds issued by Kentucky municipal¬ 
ity and default in payment of inter¬ 
est did not give such district court 
jurisdiction of action on the bonds 
against Kentucky municipality. 

U.S.—Campbell v. City of Hickman, 
D.C.Ky., 46 F.Supp. 617. 

(3) Action by two nonresident 
partners against copartner for dis¬ 
solution of partnership, for an ac¬ 
counting by copartner, for full access 
to information concerning Inventions, 
patent rights, and patent applications 
In defendant's possession or control, 
for enforcement of equitable lien as 
partners in partnership property, and 
for distribution of such property 
could not be maintained as action to 
enforce a lien on, or claim to, real or 
personalty within the district, even 
though there was some tangible part¬ 
nership property within district. In 
view of facts that partnership had 
not been dissolved, and that relief 
sought was not limited to such prop¬ 
erty but included property located 
outside district as well as patent 
rights or applications alleged to be¬ 
long to partnership. 

U.S.—McNulty V. Heine. D.C.Md., 137 
F.Supp. 508. 

70.60 U.S.—^Dan Cohen Realty Co. v. 
National Savings & Trust Co., C. 
C.A.Ky., 126 F.2d 288. 

McNulty V. Heine, D.C.Md., 137 F. 
Supp, 608—Kleinschmidt v. Klem- 
Bchmidt Laboratories. D.C.I11., 89 F. 
Supp. 869—Coastal Club v. Shell 
Oil Co.. D.C.La.. 46 F.Supp. 869. 
Prayer for judgment la personam 
In action by Louisiana corporation 
against Virginia corporation for can¬ 
cellation of oil and gas lease, if peti¬ 
tion had not included a prayer for a 
judgment In personam for attorney's 
fees, interest and costs, federal dis¬ 
trict court for district wherein land 
was located would have had jurisdlc- 
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.tion under section of statute relating 
to absent defendants in suits to en¬ 
force lien, since action was in nature 
of a "slander of title suit.” 

U.S.—Coastal Club v. Shell Oil Co., 
supra. 

70.68 U.S.—^Dan Cohen Realty Co. 
V. National Savings & Trust Co.. 
C.C.A.Ky.. 126 F.2d 288. 

American Surety Co. of New 
York V. Edwards & Bradford Lbr. 
Co., D.C.Iowa, 67 P.Supp. 18. 

XilMi or claim held not shown 

(1) Return unsatisfied of execu¬ 
tion issued in Illinois did not give 
judgment creditor a "lien” on corpo¬ 
rate stock belonging to judgment 
debtor but located in Iowa, within 
statute giving district courts juris¬ 
diction of suits to enforce liens on 
property within the district. 

U.S.—^American Surety Co. of New 
York v. Edwards A Bradford Lbr. 
Co., supra. 

(2) Right of general creditors un¬ 
der Iowa law to share generally in 
money received from sale of personal 
assets of estate of deceased debtor 
is not a "lien” or "claim” on or to any 
specific personal property within 
statute giving federal district courts 
jurisdiction of suits to enforce a lien 
on. or claim to, property within the 
district. 

U.S.—^American Surety Co. of New 
York v. Edwards A Bradford Lbr. 
Co., supra. 

(3) An action to specifically per¬ 
form an executory contract to make 
a lease, or to recover damages for 
breach was not maintainable in fed¬ 
eral court of district of which neither 
plaintiff nor defendants were resi¬ 
dents under statute, since no present 
or subsisting "lien” or “claim" to 
property was asserted, and all the 
wrong complained of was the refusal 
to execute the lease, and only relief 
asked was that defendants should be 
compelled to execute the lease which 
called for a decree operative against 
defendants in person only. 

U.S.—^Dan Cohen Realty Co. v. Na- 
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in the district where the property is situated."^®*^* 


ed before commencement of the action.^0 ®^ The 
court may not assert a nonexistent in personam ju¬ 
risdiction in order to create an in rem jurisdic¬ 
tion.^0.66 

A suit to establish the ownership of shares of 
stock within a district comes within the scope of the 
statiiteJ^^-®8 Similarly, the statute has been held 
to extend to an action to enforce a claimed construc¬ 
tive trust in certain property so as to permit bring¬ 
ing of suit in the district in which the property 
is located but where the action is not neces¬ 
sarily of a local nature, and thus excepted from the 
general venue requirements of 28 U.S.C.A. §§ 1391, 
1392, the provisions of § 1655 do not command that 
an action to impose a constructive trust be brought 


§ 26. Loss or Divestiture of Jurisdiction 

As s oensral rule, the Jurisdiotlon of a fedsral court 
depends on the state of the record at the time the action 
Is brought; and where Jurisdiction has once attached, it 
is not subject to be divested by subsequent events or ex>* 
traneous matters. 

As a general rule, the jurisdiction of a federal 
court depends on the state of the record at the time 
the action is brought,^®*®® and if the court has once 
obtained jurisdiction it cannot be oustedJ®*®® In 
other words, where the jurisdiction of a federal 
court has once attached, it is not subject to be 
divested by subsequent events or extraneous mat¬ 
ters Thus, where the jurisdiction of a federal 


tional Savings & Trust Co., C.C.A. 
Ky., 125 F.2d 2S8. 

70.64 U.S.—McNulty v. Heine, D.C. 
Md., 137 F.Supp. 608—^American 
Surety Co. of New Tork v. Ed¬ 
wards & Bradford Lbr. Co., D.C. 
Iowa, 57 F.Supp. 18. 

70.68 U.S.—McNulty v. Heine, D.C. 
Md., 137 F.Supp. 608. 

70.68 U.S.—^American Surety Co. of 
New York v. Edwards & Bradford 
Lbr. Co., D.C.Iowa, 67 F.Supp. 18. 
Fresenoe in district 

Shares of stock issued by a corpo¬ 
ration which was in the district and 
evidenced by stock certificates which 
were in the district were ‘‘within the 
district,** within statutes giving dis¬ 
trict courts Jurisdiction of suits to 
enforce liens on property within dis¬ 
trict. 

U.S.—^American Surety Co. of New 
York V. Edwards & Bradford Lbr. 
Co., supra. 

Corporate place of busiaess 

Suit to have stock issued to non¬ 
resident defendant canceled and 
plaintiff declared rightful owner of 
the stock he held and to remove cloud 
on title created thereby which was 
brought In the district in which the 
corporation had its principal place of 
business was within the statute as 
one to enforce a lien or to remove a 
cloud on title to “personal property" 
within the district and service of 
process on nonresident defendants 
was valid. 

U.S.—^Hall V. Gulf South Utilities, D. 
C.M18B., 96 F.Supp. 851. 

Cloud oa tltlo 

Realistic test of Jurisdiction of ac¬ 
tion to remove cloud on title to corpo¬ 
rate stock is what practical effect the 
asserted claim, even if without foun¬ 
dation, has on the title of the holder 
of the property, and if the threat 
tends to weaken the stock*s value as 
current collateral or lessen the 
chance of free sale, a “cloud** exists 


within meaning of statute authorlz- | 
Ing federal court action. 

U.S.—Lockhart v. Mercer Tube & 
Manufacturing Co., D.C.Del., 53 F. 
Supp. 301. 

70.70 U.S.—^Midstate Amusement 
Corp. V. Rivers, D.C.Wash., 64 P. 
Supp. 738. 

70.72 U.S.—Miller & Lux, Inc. v. 
Nickel, D.C.Cal., 149 F.Supp. 468. 

70.80 U.S.—Tennessee Gas Trans¬ 
mission Co. V. Britton, D.C.La., 96 
F.Supp. 777—American Cas. Co. of 
Reading, Pa., v. Howard, D.C.S.C., 
80 F.Supp. 983, reversed on other 
grounds, C.A., 173 F.2d 924—Gol- 
conda Petroleum Corporation v. 
Petrol Corp., D.C.Cal., 46 F.Supp. 
23. 

U. S. Fidelity & Guaranty Co. ▼. 
Janlch, D.C.Cal., 3 P.R.D. 16. 

70.86 U.S.—Golconda Petroleum Cor^ 
poration v. Petrol Corp., D.C.Cal., 
46 F.Supp. 23. 

71. U.S.—Spector Motor Service v. 
O'Connor, Conn., 71 S.Ct. 608, 840 
U.S. 602, 96 L.Ed. 673. 

Wade v. Rogala, C.A.Pa., 270 P. 
2d 280—Grant County Deposit 
Bank v. McCampbell, C.A.Ky., 194 
F.2d 469. 

Lanigan v. Boston Terminal 
Corp., D.C.Mass., 112 F.Supp. 957— 
Local 1104, United Elec., Radio & 
Mach. Workers of America (UE) v. 
Wagner Elec. Corp., D.C.Mo., 109 P. 
Supp. 676—^U. S. V. One Article of 
Device Labeled Spectrochrome, D. 
C.Or., 66 F.Supp. 754, reversed on 
other grounds, C.C.A., U. S. v. Ol¬ 
son, 161 F.2d 669, certiorari denied 
Olson V. U. S., 68 S.Ct. 79, 332 U.S. 
768, 92 L.Ed. 863—^U. S. Industrial 
Chemicals v. Carbide & Carbon 
Chemicals Corp., D.C.N.Y., 62 F. 
Supp. 164. 

Cohen v. Maryland Casualty Co. 
of Baltimore, Md., D.C.S.C., 4 F.2d 
564. 

Loss of admiralty Jurisdiction see 
Admiralty 9 5 c- 


Material averments 

Where allegations of complaint and 
admissions of answer revealed a con¬ 
troversy within Jurisdiction of court, 
such Jurisdiction would not be lost 
unless some material averment of the 
Jurisdiction was later clearly shown 
to have been false. 

U.S.—Iselln v. La Costs, C.C.A.La^ 
147 F.2d 791. 

Change in oonstmotlon of statute 

(1) Where at the time a bill was 
filed to enjoin collection of taxes 
equity had Jurisdiction, the equitable 
Jurisdiction was not lost because the 
statutes were subsequently construed 
by the state court, so as to give an 
adequate legal remedy. 

U.S.—Dawson v. Kentucky Distil¬ 
leries & Warehouse Co., Ky., 41 S. 
Ct. 272, 266 U.S. 288, 65 L.Ed. 638. 

(2) Where at the time a rate or¬ 
der of the Oklahoma corporation com¬ 
mission was afllrmed by the supreme 
court of that state the proceeding 
was not removable to a federal court, 
and there could be no appeal to the 
United States Supreme Court because 
the state court held that its review 
was but a step in the rate-making 
process, a suit in the federal court 
based on ground that there was no 
Judicial review under the state laws 
would not be dismissed because state 
supreme court had since held that its 
review was Judicial 

U.S.—Cary v. Corporation Commis¬ 
sion of Oklahoma, D.COkl., 17 P. 
Supp. 772. 

Disposition of issues 

(1) Disposition of some issues by 
federal court before Judgment in In¬ 
surance company's interpleader suit 
against claimants of amounts due on 
life policies cannot oust such court's 
Jurisdiction arising from diversity of 
citizenship of plaintiff and defend¬ 
ants. 

U.S.—Mailers v. Equitable Life As- 
sur. Soc. of U. S., C.C.A.II1., 87 F. 
2d 233, certiorari denied 67 S.Ct. 
786, 301 U.S. 685, 81 L.Ed. 1848. 


137 



36 C. J. S, 


§ 26 FEDER4L COURTS 


court has attached, the right of plaintiff to prosecute 
his suit to a final determination cannot be arrested, 
defeated, or impaired by any proceeding in a court 
of another or concurrent jurisdiction,^^ or by the 
fact that after the action is begun defendant does 
not continue to resist plaintiff^s demands,^3 or ad¬ 
mits or acknowledges liability and jurisdiction 
once obtained is not terminated by any fraud prac¬ 
ticed on the court by the successful litigant.^^*® 

When a district court acquires jurisdiction over 
the parties and subject matter of a case filed in that 
court, such jurisdiction continues, in the absence of 
statutory enactments to the contrary, until the final 
disposition of the cause.^^*i® The mere cessation 
of a unlawful activity before suit does not deprive 
the court of jurisdiction to provide against its re¬ 
sumption, since a “case or controversy’* may remain 
to be disposed of ;74.15 a suit is not continued as 
a controversy merely because a decree of past viola¬ 
tion is sought.74.20 Where plaintiff alleges a cause 


of action within the jurisdiction of the court and 
seeks relief the court is competent to give, the court 
is not necessarily deprived of jurisdiction merely 
because plaintiff also requests other equitable relief 
which it may not or should not grant.'^4-26 The 
introduction of a third-party claim into an action 
brought in the federal court cannot divest the court 
of jurisdiction of the main action where the requi¬ 
site diversity of citizenship exists and the requisite 
jurisdictional amount is involved.'^^•30 

Similarly, jurisdiction is not lost or divested by 
the fact that subsequent events reduce the amount 
claimed below the jurisdictional minimum,-75 by 
plaintiff’s abandonment of part of the cause of ac¬ 
tion where grounds of federal jurisdiction exist as 
to the remainder ;76 by an amendment to the plead¬ 
ings, setting forth an entirely new cause of action, 
where grounds of federal jurisdiction continue to 
exist or by an attempt to litigate rights depend- 


(2) Duty of district court to deter¬ 
mine Issue whether employer was 
within coveragre of Fair Labor Stand¬ 
ards Act was not discharged by se¬ 
curing agreement from employer that 
It would comply with requirements of 
act until question of coverage was 
elsewhere authoritatively determined, 
If, and only If, Wage and Hour Ad¬ 
ministrator did not seek to have 
question determined on appeal, and 
the question did not abate or become 
moot merely because of provisory 
compliance. 

U.S.—Walling v. Mid-Continent Pipe 
Line Co., C.C.A.Okl., 143 F.2d 308. 

(3) Where plaintiffs in action for 
preservation and proper distribution 
of trust fund to beneficiaries prayed 
general equitable relief, court did not 
lose Jurisdiction by allegation that 
there were insufficient funds to pay 
all beneficiaries in full on repayment 
plan provided in collateral trust in¬ 
vestment certificates that there was 
a surplus of several hundred thou¬ 
sand dollars above surrender values, 
since equity had power to work out 
a solution although it might not be 
the exact one sought by plaintiffs. 
U.S.—^Redmond v. Commerce Trust 

Co., C.C.A.MO., 144 P.2d 140, certio¬ 
rari denied 65 S.Ct. 187, 323 U.S. 
776, 89 L.Ed. 620, rehearing denied 
65 S.Ct. 667, 323 U.S. 819, 89 L.Ed. 
650. 

72. U.S.—Boynton v. Moffat Tunnel 
Improvement Dlst, C.C.A.Colo., 67 
P.2d 772, certiorari denied Moffat 
Tunnel Improvement Dist. v. Boyn¬ 
ton, 63 S.Ct. 20. 287 U.S. 620, 77 
L.Ed. 638. 

25 C.J. p 717 note 7. 

78. U.S.—^Park v. New York, L. E. 
& W. R. Co., C.C.N.Y., 70 F. 641. 


74. U.S.—Morrow v. Mutual Casu¬ 
alty Co. of Chicago, D.C.Ky., 20 
F.Supp. 193. 

74.5 U.S.—-Reich v. U. S., C.A.Me., 
239 P.2d 134, certiorari denied 77 
S.Ct. 663, 352 U.S. 1004, 1 L.Ed.2d 
649. 

74.10 U.S.—-Cohn v. U. S., C.A.Tenn., 
259 F.2d 371. 

74.15 U.S.-—U. S. V. Aluminum Co. of 
America, C.C.A.N.Y., 148 P.2d 416. 

U. S. V. W. T. Grant Co., D.C.N. 
Y., 112 F.Supp. 336, affirmed 73 S. 
Ct. 894, 346 U.S. 629, 97 L.Ed. 1303. 
74.20 U.S.—U. S. V. W. T. Grant Co., 
supra. 

74.25 U.S.—^Newman v. Baltimore & 
O, R. Co., C.APa., 191 F.2d 660. 
74.30 U.S,—^Manternach v. Jones 
County Farm Service Co., D.C.Iowa, 
166 F.Supp. 574. 

75. U.S.—Grant County Deposit 
Bank v. McCampbell, C.A.Ky., 194 
F.2d 469—Royalty Service Corpo¬ 
ration V. City of Los Angeles, C.C. 
A.Cal., 98 F.2d 551—^Barnebey v. 
Barron G. Collier, Inc., C.C.A.Ncb., 
65 F.2d 864. 

Harber v. Kentucky Ridge Coal 
Co., D.C.Ky., 86 F.Supp. 233, af¬ 
firmed, C.A., 188 F.2d 62—New Cen¬ 
tury Casualty Co. v. Chase, D.C.W. 
Va., 39 F.Supp. 768. 

Mutual Life Ins. Co. of New 
York V. Rose, D.C.Ky., 294 F. 122, 
reversed on other grounds, C.C.A., 
Rose V. Mutual Life Ins. Co. of 
New York, 19 F.2d 280. 

Payment of ptlrt of demand 
Federal district court, having prop¬ 
erly acquired Jurisdiction in first in¬ 
stance of suit in which amount in 
controversy exceeded three thousand 
dollars, was held not to have lost Ju- 
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riadiction because of subsequent 
change in conditions on which juris¬ 
diction was origin.!lly based, because 
of payment of note's by indorser. 

U.S.—Hood ex rel. North Carolina 
Bank & Trust Co. v. Bell, C.C.A.N. 
C., 84 F.2d 136. 

76. U.S.—^W. G. Reardon Labora¬ 
tories V. B. & B. Exterminators, D. 
C.Md., 3 F.Supp. 467, modified on 
other grounds, C.C.A., 71 F.2d 615. 

Counterclaim 

Where complaint embodied charges 
of patent infringement and unfair 
competition as to two patents and 
plaintiff moved to dismiss complaint 
as to one of patents, but motion was 
denied on filing of motion by defend¬ 
ant for leave to file counterclaim for 
declaratory Judgment as to invalidi¬ 
ty, and noninfringement of both pat¬ 
ents, despite statement of plaintiff in 
open court that it had abandoned its 
charge of infringement as to patent 
concerning which it sought to dis¬ 
miss complaint, court had obtained 
Jurisdiction of parties and subject 
matter and Jurisdiction was not lost 
to make adjudication as to validity 
of such patent. 

U.S.—Peters & Russell v, Dorfman, 
C.A.I11., 188 F.2d 711. 

77. U.S.—Green v. Custard, Tex., 23 
How. 484, 16 L.Ed. 471. 

Ameudment of answer 

Where Judgment creditor souglit 
to set aside alleged fraudulent trans¬ 
fers made by Judgment debtor, and 
the court sustained the validity of a 
security deed from Judgment debtor 
to one defendant, allowing that de¬ 
fendant to amend his answer and ask 
for sale of the land to satisfy the 
lien was held not to effect a change 
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ent on the validity of a state statute.^® Where a 
federal court acquires jurisdiction because a federal 
question is presented, such jurisdiction is not lost 
because that question is decided against complain¬ 
ant,or because the case is decided on questions of 
state law alone.80 

However, it has been held that federal jurisdiction 
ordinarily terminates whenever the real and sub¬ 
stantial basis for such jurisdiction disappears,®^ 
and there may be a dismissal for lack of jurisdic¬ 
tion where the contention relied on as raising a fed¬ 
eral question is obviously groundless.82 Whenever 
a case in a federal court is settled by agreement, no 
case or controversy remains, and therefore the court 
loses jurisdiction.82.5 Where, in the course of pro¬ 
ceedings in a litigated matter, the controversy 
between the parties has come to an end by the act 
of either, the question is “moot” and the court is not 
required to take any further action.82.10 

Jurisdiction which has once attached cannot be 
divested by a subsequent change of parties,83 or by 
the interpleading of a third party, even though the 


decisive issues might have been framed in a pleading 
between the original plaintiff and the interpleaded 
party.83.5 Similarly, jurisdiction is not divested by 
a change in the citizenship of the parties, where fed¬ 
eral jurisdiction is based on diverse citizenship, dis¬ 
cussed infra § 71; nor does a dismissal as to one of 
several defendants, who is not an indispensable par¬ 
ty, necessitate a dismissal as to other defendants 
properly before the court.®^ According to some 
authority, the nature or subject matter of the ac¬ 
tion and to some extent the discretion of the court 
are guides in determining whether federal jurisdic¬ 
tion of a cause of action rightfully obtained is sub¬ 
sequently lost by elimination of the basis on which 
jurisdiction originally rested, such as diversity of 
citizenship between the original parties, lost when 
the original parties settle their dispute.®^-^ 

The jurisdiction of a federal court may be defeat¬ 
ed by the development, during the litigation, of facts 
not apparent at the outset, which show that the 
case is not one of which the court can rightfully 
take cognizance ;85 and a suit may be dismissed on 
motion for want of jurisdiction on the death of a 


of position or affect the Jurisdiction 
of the court. 

U.S.—Daniel v. International Agr 
Corporation, C.C.A.Ga., 293 F. 148. 

78. U.S.—F. W. Cook Brewing Co. 
V. Garber, C.C.Ala., 168 F. 942. 

79. U.S.—Lindquist v. Dilkes, C.C.A. 
Pa., 127 F.2d 21—Federal Reserve 
Bank of Kansas City, Mo., v. Oma¬ 
ha Nat. Bank of Omaha, Neb., C.C. 
A.Neb., 45 F.2d 511, certiorari de¬ 
nied Wyoming Nat. Bank of Cas¬ 
per, Wyo., V. Omaha Nat. Bank of 
Omaha, 51 S.Ct. 216. 282 U.S. 902, 
76 L.Ed. 794—Jefferson v. Gypsy 
Oil Co.. C.C.A.Okl., 27 F.2d 304. 

25 C.J. p 718 note 11. 

Jurisdiction of entire controversy see 
supra fi 11. 

80. U.S.—Mutual Film Co. v. Indus¬ 
trial Commission of Ohio, D.C.Ohio, 
216 F. 138, affirmed 36 S.Ct. 387, 
236 U.S. 230, 59 L.Ed. 662, and 35 
S.Ct. 393, 236 U.S. 247, 69 L.Ed. 
661, Ann.Cas.l916C 296. 

81. U.S.—Solanlcs v. Republic Steel 
Corporation, D.C.Ohio, 34 F.Supp. 
961. 

PendeiLoy of other prooeedinffs 

Where the court had Jurisdiction 
by virtue of the pendency of bank¬ 
ruptcy proceedings Involving defend¬ 
ants, the suit is properly dismissed 
when the bankruptcy proceedings are 
closed and the debtor discharged. 
U.S.—In re Volland, C.C.A.I11.. 83 F. 
2d 680. 

88 . U.S.—Ramapo Water Co. v. City 
of New York, Iowa, 85 S.Ct. 442, 
236 U.S. 679, 69 L.Bd. 731--New 


Orleans Waterworks Co. v. State of 
Louisiana, La., 22 S.Ct. 691, 186 U.S. 
TMl, 46 L.Ed. 936. 

Di.sini.ssal on objections to Jurisdic¬ 
tion generally see Federal Civil 
Procedure § 799 et seq. 

82.5 U.S.—Macklin v. Kaiser Co., D. 

C Or., 69 F.Supp. 137. 

82.10 U.S—^Walling v. Shenandoah- 
Dives Mining Co., C.C.A.C 0 I 0 ., 134 
F.2d 395. 

Walling V. Lacy, D.C.Colo., 61 P. 
Supp. 1002. 

83. U.S.—Grant County Deposit 
Bank v. McCampbell, C.A.Ky., 194 
F.2d 409—Roberts Min. & Mill. Co. 
v. Schrader, C.C.A.Nev., 96 F.2d 
522—Brelsford v. Whitney Trust 
& Savings Bank, C.C.A.Fla., 69 F. 

491 —Saley v. Black Panther Oil 
& Gas Co., C.C.A.Okl., 280 F. 496. 

U. S. V. Columbia River Packers 
Ass’n, D.C.Or., 11 F.Supp. 676, re¬ 
versed on other grounds, C.C.A.Or. 
& Wash., State of Washington v. 
U. S., 87 F.2d 421. 

25 C..T. p 718 note 14. 

Bringing in indemnitor 
Where Jurisdiction of a federal 
court has attached in an action 
against the surety on a bond for a 
misfeasance of the principal, who is 
citizen of the same state as plain¬ 
tiff, it cannot be divested by a pro¬ 
vision of the bond requiring the prin¬ 
cipal to indemnify the surety against 
such liability, and notice to him to 
appear and defend, on the theory 
that, since he will be bound by any 
Judgment rendered, he Is an indis¬ 
pensable party. 


U.S.—Cohen v. Maryland Casualty 
Co. of Baltimore, Md., D.C.S.C., 4 F. 
2d 564. 

Discharge of receiver 

Where restraining provisions in 
final decree as against city and coun¬ 
ty which prohibited enforcement of 
confiscatory ordinances establishing 
maximum rates chargeable by street 
railway company ran in favor of 
company and its successors as well 
as receiver and his successors and 
assigns, and company, by order of 
trial court, was substituted in lieu of 
receiver with all receiver's beneftts 
and subject to same burdens and re¬ 
quirements of decree, court did not 
lose Jurisdiction after physical pos¬ 
session passed to company, as pur¬ 
chaser and successor in interest of 
receiver, to act In aid of Its Jurisdic¬ 
tion in making its decree effectual. 
U.S.—City and County of Denver v. 
Denver Tramway Corp., C.A.C 0 I 0 ., 
187 F.2d 410. 

83.5 U.S.—Local 1104, United Elec., 
Radio & Mach. Workers of America 
(UE) V. Wagner Elec. Corp., D.C. 
Mo., 109 F.Supp. 675. 

84. U.S.—Ladew v. Tennessee Cop¬ 
per Co., C.C.Tenn., 179 F. 246, af¬ 
firmed 31 S.Ct. 81, 84, 218 U.S. 357, 
369, 54 L.Ed. 1069, 1073. 

84.5 U.S.—Thomas Worcester, Inc. 
V. Clover Stores Corp., D.C.N.Y., IX 
P.R.D. 384. 

85. U.S.—^Kelleam v. Maryland Cas¬ 
ualty Co. of Baltimore, Okl., 61 8* 
Ct. 695, 312 U.S. 877, 86 L.Ed. 899. 

Barker v. Eastman, N.H., 206 F. 
865, 124 aCJL 625. 
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defendant who is an indispensable party, where such 
fact plainly appears from the pleadings and the ex¬ 
ecutors of dec^ent cannot be brought in.®® A fed¬ 
eral court, in a suit in equity between citizens of 
different states, based on a judgment at law in fa¬ 
vor of complainant and against one of defendants, 
is not ousted of its jurisdiction to proceed and de¬ 
termine issues joined therein between codefendants 
by the fact that such judgment is discharged after 
the commencement of the suit, although it would not 
have had jurisdiction of an original suit between 
such codefendants, because they are citizens of the 
same state.*^ 

Jurisdiction originally acquired by a federal court 


is not exhausted by entry of judgment.®'^*® How¬ 
ever, on dismissal of the complaint the suit is end¬ 
ed,®® and an amendment thereof cannot be allowed.®® 

A federal court may retain jurisdiction over prop¬ 
erty which has passed out of its physical posses¬ 
sion,®® and its orders or decrees need not, in ex¬ 
press words, state a reservation of jurisdiction if 
it appears the court did retain jurisdiction.®^ If 
the court retains jurisdiction of the cause for any 
purpose by interlocutory decree, the parties thereto 
remain within its jurisdiction.®® 

The loss or divestiture of jurisdiction of courts 
generally is considered in Courts §§ 92-95. 


m. JURISDICTION DEPENDENT ON EXISTENCE OP FEDERAL QUESTION 


§ 27. In General 

An action Involves a federal question, so as to give the 
federal courts Jurisdiction, only where a right or Im¬ 
munity created by the Constitution, treaties, or laws of 
the United States Is an essential element of the plaintiff’s 
cause of action, and the action involves a question with 
respect to the construction or effect of the Constitution, 
or with respect to the validity, construction, or effect of 


an act of Congress or a treaty, the determination of which 
Is necessary to a correct decision. 

Except where jurisdiction is based on some special 
statute, the essential elements of the jurisdiction of 
the federal courts are a matter in controversy ex¬ 
ceeding a prescribed sum or value and either a fed¬ 
eral question or diversity of citizenship.®® The 


80. U.S.—Lawrence v. Southern Pac. 

Co., C.C.N.T., 177 F. 647. 

26 C.J. p 718 note 18. 

Questions as to abatement or sur¬ 
vival of actions on death of parties 
are considered in detail in Abate¬ 
ment and Revival 6S 114-186. 

87. U.S.—^Ritchie v. Burke, C.C.Ohlo, 
109 F. 16. 

87.8 U.S.—Caspars v. Watson, C.C. 
A.I11., 132 F.2d 614, certiorari de¬ 
nied 63 S.Ct. 1176, 819 U.S. 757, 87 
L.Ed. 1709. rehearinsr denied 63 S. 
Ct. 1444, 820 U.S. 214, 87 L.Ed. 1861. 

88 . U.S.—Davenport v. Sinclair Nav. 
Co.. D.C.Pa., 30 F.Supp. 191. 

Award of attorney’s fees 
Where the court decides that it is 
without Jurisdiction of the subject 
matter, it has been held without pow¬ 
er to award attorney's fees under a 
state law. 

U.S.—^Vicksburg, S. & P. Ry. Co. v. 
Nattin, D.C.La., 64 P.2d 712, af- 
flrmed, C.C.A., 68 F.2d 979. 

89. U.S.—^Davenport v. Sinclair Nav. 
Co.. D.C.Pa.. 80 P.SUPP. 191—Mc¬ 
Dermott V. Hamilton, D.C.Wash., 
12 F.Supp. 613. 

80. U.S.—St. Louis-San Francisco R. 
Co. V. Byrnes, C.C.A.M 0 ., 24 F.2d 

08 . 

Sale liy reeeivers 

Sale of street railroad property by 
receivers was held to deprive the 
court of Jurisdiction to make any fur¬ 
ther orders for Its protection, but to 
leave it Jurisdiction to enter and en¬ 
force a decree embodying Its previous 


decision grantiner an Injunction in 
favor of the receivers. 

U.S.—Brady v. South Shore Tract. 
Co., D.C.N.T., 206 F. 336. 

91. U.S.—St. Louls-San Francisco R. 
Co. V. Byrnes, C.C.A.M 0 ., 24 F.2d 
66 . 

92. U.S.—General Motors Corpora¬ 
tion V. Franklin Die Casting: Co., 
D.C.Ill., 41 F.Supp. 340. 

98. U.S.—^Jacobs v, Tawes, C.A.Md., 
250 F.2d 611—Hettenbaugrh v. Air¬ 
line Pilots Ass’n Intern., C.A.Fla., 
189 F.2d 819—McDaniel v. Brown & 
Root, C.A.Okl., 172 F.2d 466—Lind¬ 
sey V. Leewright, C.A.Tex., 171 F. 
2d 642—^Kelly v. Tribune-Star Pub. 
Co., C.C.A.Ind., 162 F.2d 267— 
Thomason v. Works Projects Ad¬ 
ministration, C.C.A.ldaho, 138 F.2d 
342—Gustason v. California Trust 
Co., C.C.A.Cal., 73 P.2d 765, certio¬ 
rari denied 66 S.Ct. 123, 296 U.S. 
607, 80 L.Ed. 430. 

Gainey v. Brotherhood of Ry. and 
S. S. Clerks, Freight Handlers, Exp, 
and Station Emp., D.C.Pa., 177 F. 
Supp. 421—Samer v. Mason, D.C.N. 
J., 128 F.Supp. 166—^Kuerschner & 
Rauchwarenfabrik, A. G. v. Swiss 
Bank Corp., D.C.N.T., 126 F.Supp. 
669—Allen v. Barr, D.C.Mlch., 93 
F.Supp. 689, affirmed, C.A., 196 F. 
2d 169—Block V. Plaut, D.C.Ill., 87 
F.Supp. 49—^International Union 
United Auto., Aircraft & Agr. Im¬ 
plement Workers of America v. 
Delta Air Lines, D.C.Ga., 83 F.Supp. 
63—Adams v. Albany, D.C.CaL, 80 
F.Supp. 876—Courant v. Interna¬ 
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tional Photographers of the Motion 
Picture Industry Ivocal 659, D.C. 
Cal., 78 F.Supp. 72, affirmed, C.A., 
176 F.2d 1000, certiorari denied 70 
S.Ct. 429, 338 U.S. 943. 94 L.Ed. 
681—Poirier v. De Sillier, D.C. 
Mass., 76 F.Supp. 402—Bell v. 
Hood, D.C.Cal., 71 F.Supp. 813— 
Sanders v. Allen, D.C.Cal., 68 F. 
Supp. 417—Bradford v. City of 
Somerset, D.C.Ky., 47 F.Supp. 171, 
reversed on other grounds, C.C.A., 
138 F.2d 308—U. S., for Use of Pa¬ 
cific Coast Engineering Co. v. 
Maryland Casualty Co., D.C.Cal., 10 
F.Supp. 982. 

McCaffrey v. Wilson & Co., D.C. 
Mass., 10 F.2d 368. 

Fletcher v. Gerlach, D.C.N.T., 7 
F.R.D. 616—Curtis v. Utah Fuel 
Co., D.C.N.J., 2 F.R.D. 670, affirmed, 
C.C.A., 132 F.2d 321, certiorari de¬ 
nied 63 S.Ct. 993, 818 U.S. 789, 87 
L.Ed. 1166. 

Ancillary or incidental Jurisdiction 
see supra 9 13. 

Jurisdiction to afford complete relief 
see supra 9 11 . 

Jurisdiction of actions by or against 
bankruptcy trustee see Bankrupt¬ 
cy 99 349-356. 

Jurisdiction to enforce liability of 
officers of national banks see Banks 
and Banking 9 637. 

Review of decisions of state courts 
by supreme court see infra 99 238- 
281. 

Federal question confers Jurisdic¬ 
tion when Jurisdictional amount is 

present. 
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rules governing the ascertainment of the jurisdic¬ 
tional amount are discussed infra § 310. This sec¬ 
tion and infra §§ 28-43 are generally limited to a 
discussion of federal jurisdiction as based on the 
existence of a federal question; jurisdiction as 
predicated on the citizenship or the character of the 
parties is discussed infra §§ 44-72. Specific matters 
as to which jurisdiction may be entertained regard¬ 
less of the amount involved are discussed infra §§ 
28, 30-54. 

Under article three, section two of the Federal 
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Constitution federal judicial power extends to all 
cases, in law and equity, arising under the Con¬ 
stitution, laws, and treaties of the United States.®^*® 
Section 1331, 28 U.S.C.A., implements this provision 
of the Constitution,®®*!® and under this section all 
civil actions arising under the Constitution, treaties, 
or laws of the United States, generally referred 
to as cases involving federal questions,®®*!® are 
specifically brought within the original jurisdiction 
of the district courts®^ without regard to the citizen¬ 
ship of the parties,®® provided the matter in con- 


U.S—Terrell v. Gary, C.C.A.Tex., 98 
y 2d 14. 

Coffman v. City of Wichita, Kan., 
P.C.Kan., 166 F.Supp. 765—Wilkins 
V. Parker, D.C.Cal., 36 F.Supp. 1004. 
Pederal Question must ordinarily 
he present where diversity of citizen¬ 
ship does not exist. 

U.S.—Ex parte Poresky, 64 S.Ct. 3, 
290 U.S. 30, 78 L.Ed. 162—Cuyahoga 
River Power Co. v. Northern Ohio 
Traction & Light Co., Ohio, 40 S.Ct. 
404, 252 U.S. 388, 64 L.Ed. 626. 

Thomason v. Works Projects Ad¬ 
ministration. C.C.A.Idaho, 138 F, 
2d 342—Gustason v. California 
Trust Co., C.C.A.Cal., 73 F.2d 766. 
certiorari denied 66 S.Ct. 123, 296 
U.S. 607, 80 L.Ed. 430—Madden 
Bros. V. Railroad & Warehouse 
Commission of Minnesota, D.C. 
Minn., 43 F.2d 236, appeal dismiss¬ 
ed, C.C.A., 49 F.2d 1080. 

Kuerschner & Rauchwarenfabrlk, 
A. G. V. Swiss Bank Corp., D.C.N.Y., 
126 F.Supp. 669—^Rhoads v. Nation¬ 
al Iron Bank of Pottstown, D.C.Pa., 
36 F.Supp. 650—Harness v. City of 
Englewood, D.C.Colo., 16 F.Supp. 
140 —^U. S., for Use of Paclflc Coast 
Engineering Co. v. Maryland Cas¬ 
ualty Co., D.C.Cal., 10 F.Supp. 982 
—Chapman v. Boynton, D.C.Kan., 4 
F.Supp. 43. 

Kennedy v. City of White Bear 
Lake, D.C.Mlnn., 22 P.2d 862. 

Amonut essential hut not controlling 

Amount in controversy, although 
an essential factor in determining ju¬ 
risdiction, is not, of Itself alone con¬ 
trolling. 

Cal.—Consagra Coal Co. v. Borough 
of Blakely, D.C.Pa., 66 F.Supp. 76. 

Declaratory Jtidgxnent Act does not 
alter the amount prerequisite to fed¬ 
eral jurisdiction. 

U.S.—^Fischler v. McCarthy, D.C.N.T., 
117 F.Supp. 643, affirmed, C.A., 218 
F.2d 164—Rozelle v. Quinn, D.C. 
Cal., 47 F.Supp. 740. 

A oltlsen of the District of Oolnm. 
hia is not deprived of recourse to 
federal tribunal when a federal ques¬ 
tion is presented. 

U.S.—Feely v. Sidney S. Schupper 
Interstate Hauling System, D.C. 
Md.. 72 F.SUPP. 66A ^ 


93.5 U.S.—^Romero v. International 
Terminal Operating Co., N.Y., 79 
S.Ct. 468, 358 U.S. 364, 8 L.Bd.2d 
854, rehearing denied 79 S.Ct. 795, 
369 U.S. 962, 3 L.Ed.2d 769. 

Jordine v. Walling, C.A.Pa., 186 
F.2d 662. 

In re Green River Drainage Area, 
D.C.Utah, 147 F.Supp. 127. 

Extent of judicial power of the Unit¬ 
ed States generally see supra S 1- 

Constitutional provision as to juris¬ 
diction as or as not self-executing 
see Constitutional Law § 58. 

93.10 U.S.—Jordine v. Walling, C.A. 
Pa., 185 P.2d 662. 

93.16 U.S.—Rank v. Krug, D.C.Cal., 
142 F.Supp. 1. 

What are civil actions within the 
meaning of jurisdictional statutes 
see supra fi 4. 

94. U.S.—Smith v. Kansas City Title 
& Trust Co., Mo., 41 S.Ct. 243, 265 
U.S. 180, 65 L.Ed. 677. 

Hoffman v. Halden, C.A.Or., 268 
F.2d 280—Marine Cooks & Stew¬ 
ards. AFL V. Panama S.S. Co., C. 
A.Wash., 266 P,2d 780—Paduano v. 
Yamashita Klsen Kabushikl Kal- 
sha, C.A.N.Y., 221 F.2d 615—Amal¬ 
gamated Ass’n of St., Elec. Ry. & 
Motor Coach Emp. of America, 
Division No. 1127 v. Southern Bus 
Lines, C.A.Misa., 189 P.2d 219, fol¬ 
lowed in 189 F.2d 222—^Insular Po¬ 
lice Commission v. Lopez, C.C.A. 
Puerto Rico, 160 P.2d 673, certio¬ 
rari denied 67 S.Ct. 1743, 331 U.S. 
865, 91 L.Ed. 1863—McCartney v. 
State of W. Va., C.C.A.W.Va., 166 
F.2d 739. 

Peters v. Malin, C.C.Iowa, 111 F. 
244. 

Coffman v. City of Wichita, Kan., 
D.C.Kan., 166 F.Supp. 766—Rank v. 
Krug, D.aCal., 142 F.Supp. 1— 
Hoxie School Dist. No. 46 of Law¬ 
rence County, Ark. v. Brewer, D.C. 
Ark., 136 F.Supp. 296—Sarner v. 
Mason, D.C.N.J., 128 F.Supp. 166— 
South Carolina State Porte Au¬ 
thority V. Seaboard Air Line R. 
Co., D.C.S.C., 124 F.Supp. 633—Ship- 
man V. Dupre, D.C.S.C., 88 F.Supp. 
482, vacated on other grounds 70 
S.Ct. 640, 339 U.S. 321, 94 L.Ed. 877 
—National Radio School v. Mar- 
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lln, D.C.Ohio, 88 F.Supp. 169—^Kos- 
ter V. Turchi, D.C.Pa., 79 F.Supp. 
268, affirmed, C.A., 173 F.2d 605— 
Adams v. Long, D.C.Mo., 66 F.Supp. 
810—Helvy v. Webb, D.C.Cal., 36 
F.Supp. 243—Allen v. Clark. D.C. 
Cal., 22 F.Supp. 898—Dewar v. 
Brooks, D.C.Nev., 16 F.Supp. 636— 
Mashunkashey v. Clinton, D.C.Okl., 
11 F.Supp. 466, affirmed, C.C.A., 
Williams v. Clinton, 83 F.2d 143— 
National Lock Co. v. Chicago Re¬ 
gional Labor Board, D.C.Ill., 8 F. 
Supp. 820. 

Board of Com'rs of Rogers Coun¬ 
ty V. Bristow Battery Co., D.C.Okl., 
28 F.2d 196, reversed on other 
grounds. C.C.A., Bristow Battery 
Co. V. Board of Com’rs of Rogers 
County, Okl., 37 F.2d 604, certio¬ 
rari denied Board of County Com’rs 
of Rogers County, Okl. v. Bristow 
Battery Co., 61 S.Ct. 23, 282 U.S. 
843, 76 L.Ed. 748 and rehearing 
denied. C.C.A., Bristow Battery Co. 
v. Board of Com'rs of Rogers Coun¬ 
ty, Okl., 38 F.2d 662, certiorari de¬ 
nied Board of County Com’rs of 
Rogers County, Okl. v. Bristow 
Battery Co., 61 S.Ct. 23, 282 U.S. 
843, 75 L.Ed. 748—Shanks v. Bant¬ 
ing Mfg. Co., D.aOhio, 9 F.2d 116. 
25 C.J. p 726 notes 83, 85. 

Frimazy policy for Investing the 
federal district courts with jurisdic¬ 
tion with respect to actions arising 
under the Constitution, laws, or trea¬ 
ties of the United States, was to in¬ 
sure the availability of a forum de¬ 
signed to minimize the danger of 
hostility towards, and specially suit¬ 
ed to the vindication of, federally cre¬ 
ated rights. 

U.S.—Paduano v. Yamashita Klsen 
Kabushikl Kalsha, C.A.N.Y., 221 F. 
2d 616. 

History of oongressloaal grant of 

such jurisdiction see 25 C.J. p 718 
notes 24-28. 

95. U.S.—Dulgnan v. U. S.. N.Y., 47 
S.Ct. 666, 274 U.S. 196, 71 L.Ed. 
996—^Keokuk & Hamilton Bridge 
Co. v. Salm, Ill., 42 S.Ct. 207, 268 U. 
S. 122, 66 L.Ed. 496. 

McCartney v. State of W. Va., C. 
CJ^.W.Va., 166 F.2d 789—Central 
Transfer Co. v. Commercial Oil 
Co.. D.C.MO., 46 F.2d 400—Central 
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troversy exceeds the jurisdictional amount therein 
prescribed.®® Generally speaking, this section is to 
be strictly construed,®®*® and read in the light of ar¬ 


ticle three, section two of the Constitution.®®-!® 

Many limitations have been placed on jurisdiction 
under this section,®®-!® and not every question of 


Kentucky Natural Gas Co. v. Rail¬ 
road Commission of Kentucky, D. 
CKy.. 37 P.2d 938—Carolina & N. 
W. Ry. Co. V. Town of Clover, D.C. 
S.C., 34 F.2d 480, appeal dismissed, 
C.C.A., Town of Clover v. Caro¬ 
lina & N. W. Ry. Co.. 42 P.2d 1021 
—Henrietta Mills v, Rutherford 
County, C.C.A.N.C., 32 P.2d 670, 
affirmed 60 S.Ct. 270, 281 U.S. 121. 
74 L.Ed. 737—Mudd v. Perry, C.C. 
A.Okl., 26 F.2d 86, certiorari de¬ 
nied 49 S.Ct. 9, 278 U.S. 601, 73 L. 
Ed. 529—Steidle v. Heading- Co., 

C. C.A.N.J.. 24 P.2d 299, certiorari 
denied 49 S.Ct. 13. 278 U.S. 609. 73 
L.Ed. 635. 

Coffman v. City of Wichita, Kan., 

D. C.Kan., 166 F.Supp. 766—Rank v. 
Krugr, D.C.Cal., 142 F.Supp. 1— 
South Carolina State Ports Author¬ 
ity V. Seaboard Air Line R. Co., D. 
C.S.C.. 124 F.Supp. 633—New Jer¬ 
sey Chiropractic Ass’n v. State Bd. 
of Medical Examiners of N. J., D. 

C. N.J., 79 F.Supp. 327—U. S., for 
Use of Pacific Coast Engineering 
Co. V. Maryland Casualty Co., D.C. 
Cal., 10 F.Supp. 982—^Ackon v. New 
York Title & Mortgage Co., D.C.N. 
Y., 9 F.Supp. 621. 

Board of Com’rs of Rogers Coun¬ 
ty v. Bristow Battery Co„ D.C. 
Okl., 28 P.2d 195, reversed on other 
grounds, C.C.A., Bristow Battery 

Co. V. Board of Com’rs of Rogers 
County, Okl., 37 F.2d 604, certiorari 
denied Board of County Com’rs of 
Rogers County, Okl. v. Bristow 

Battery Co., 61 S.Ct. 23, 282 U.S. 

843, 75 L.Ed. 748, and rehearing de¬ 
nied, C.C.A., Bristow Battery Co. 
V. Board of Com’rs of Rogers Coun¬ 
ty, Okl., 38 F.2d 662, certiorari de¬ 
nied Board of County Com’rs of 
Rogers County, Okl. v. Bristow 

Battery Co., 61 S.Ct. 23, 282 U.S. 

843. 75 L.Ed. 748—Shanks v. Bant¬ 
ing Mfg. Co., D.aOhio, 9 P.2d 116— 
Bank of Arizona v. Howe, D.C.Ariz., 
293 F. 600—Chicago & N. W. Ry. Co. 
V, Eveland, D.C.S.D., 285 F. 426, va¬ 
cated on other grounds, C.CA,., 289 
F. 783—Gammil Lumber Co. v. 
Board of Sup’rs of Rankin County, 

D. C.Miss., 274 P. 630—Benedict v. 
City of New York, N. Y., 247 P. 768, 
159 ac.A. 616, affirmed 39 S.Ct. 
476, 260 U.S. 321. 63 L.Ed. 1005. 

25 C.J. p 720 note 30. 

Action against unincorporated asso. 
eiation 

U.S.—Bartling v. Congress of Indus¬ 
trial Organizations, D.C.Mich., 40 
F.Supp. 366. 

80. U.S.—^Felter v. Southern Pac. 
Co., Cal.. 79 S.Ct. 847, 369 U.S. 326, 
8 L.Ed.2d 864—-Oole v. Norborne 
Land Drainage Dist. of Carroll 


County, Mo., 46 S.Ct. 196. 270 U.S. 
46. 70 L.Ed. 463. 

Hoffman v. Halden, C.A.Or., 268 
P.2d 280—Jacobs v. Tawes, C.A. 
Md., 250 F.2d 611—^Van Busklrk v. 
Wilkinson, CJl.Wash., 216 F.3d 735 
—Walton V. City of Atlanta, C.A. 
Ga., 180 F.2d 143, set aside on oth¬ 
er grounds 181 P.2d 693, certiorari 
denied 71 S.Ct. 66. 340 U.S. 823, 95 
L.Ed. 604—Linds^ey v. Leewright, C. 
A.Tex., 171 F.2d 642—McCartney v. 
State of W. Va.. C.C.A.W.Va., 156 
P.2d 739—Hock v. 250 Northern 
Ave. Corp., C.C.A.N.y., 142 F.2cl 
435—Royalty Service Corporation 
V. City of Los Angele.s. C.C.A.Cal., 
98 F.2d 651—^Zicos v. Dickmann, C. 
C.A.MO., 98 F.2d 347—Gavica v. 
Donaugh. C.C.A.Or., 93 F.2d 173— 
Teeters v. Henton, D.C.Wyo., 43 F. 
2d 175—Allen v. New York, P. 
& N. R. Co., C.C.A.Va., 15 F.2d 532. 
certiorari denied 47 S.Ct. 459, 273 
U.S. 756, 71 L.Ed. 876. 

Greater Hartford Free Bridge 
Ass’n V. Greater Hartford Bridge 
Authority, D.C.Conn., 172 F.Supp. 
244—Coffman v. City of Wichita, 
Kan„ D.C.Kan., 165 F.Supp. 765— 
Jacobs V. Tawes, D.C.Md., 151 F. 
Supp. 770. affirmed, C.A., 250 F.2d 
611—Rank v. Krug, D.C.Cal., 3 42 F. 
Supp. 1—Johnson v. Levitt & Sons, 
Inc., D.C.Pa,, 131 F.Supp. 114—Sar- 
ner v. Mason, D.C.N.J., 128 F.Supp. 
166—South Carolina State Ports 
Authority v. Seaboard Air Line R. 
Co., D.C.S.C., 124 F.Supp. 533— 

Reiling v. Lacy, D.C.Md., 93 F. 
Supp. 462, appeal dismissed Reiling 
v. Tawes, 71 S.Ct. 614, 341 U.S. 
901, 96 L.Ed. 1341—Minor v. City 
of Keokuk. Iowa, D.C.Iowa, 92 P. 
Supp. 833—Stuart v. Creel, D.C.N. 
Y., 90 F.Supp. 392—Marshall v. 

Crotty, D.C.Mass., 88 F.Supp. 30, 
affirmed, C.A., 186 F.2d 622—Mc- 
Crae v. Johnson, D.C.Md., 84 F. 
Supp. 220—^Adams v. Albany, D.C. 
Cal., 80 F.Supp. 876—^Rosier v. 
Turchi, D.C.Pa., 79 F.Supp. 268, af¬ 
firmed, C.A., 173 F.2d 605—Norris 
v. Mayor and City Council of Balti¬ 
more, D.C.Md., 78 F.Supp. 451— 
American Distilling Co. v. City of 
Sausallto, D.C.Cal., 73 F.Supp. 620 
—Whatley v. Hill, D.C.Ohio, 73 F. 
Supp. 118—Miller v. Brown Ship¬ 
building Co., D.C.Tex., 71 F.Supp. 
672, affirmed, C.C.A., 165 F.2d 966 
—^Adams v. Long, D.C.Mo., 65 P. 
Supp. 310—Troy Laundry Co. v. 
Lockwood, D.C.Cal., 63 F.Supp. 384 
—Bradford v. City of Somerset, D. 
C.Ky., 47 F.Supp. 171, reversed on 
other grounds, C.C.A., 138 F.2d 308 
—Helvy v. Webb, D.C.Cal., 36 P. 
Supp. 243—Conney v. Legg, D.C. 
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Cal., 84 F.Supp. 631—Burk v. Case, 
D.C.Wash., 24 F.Supp. 541, appeal 
dismissed In part Burk v. Galla¬ 
gher, 59 S.Ct. 146, 305 U.S. 669, 83 
L.Ed. 368, rever.sed on other 
grounds 69 S.Ct. 740, 307 U.S. 95. 83 
L.Ed. 1128—National Lock Co. v. 
Chicago Regional Labor Board, D. 
C.Ill., 8 F.Supp. 820—Cook’s Estate. 
Trustees, v. Sheppard, D.C.Tex., S 
F.Supp. 21, affirmed Barwuse v. 
Sheppard, 65 S.Ct. 145, 293 US. 627, 
79 L.Ed. 637—While Cleaners & 
Dyers v. Hughes. D.C.La., 7 F*. 
Supp. 1017. 

Ohio Oil Co. V. MrFarland, D.C. 
La., 28 F.2d 441, vacated on other 
grounds Ohio Oil Co. v. Conway, 
49 S.Ct. 260, 279 U.S 81.2, 73 L.Ed. 
972—Connor v. Board of Com’rs of 
Logan Countj*, Ohio, D.C.Oliio, 12 
P.2d 780—Shanks v. Banting Mfg. 
Co., D.C.Ohio, 9 F.2d 110—Chir«g<. 
& N. W. Ry. Co. V Eveland, D.C 
S.D., 285 P. 42.‘i, vacated on other 
grounds, C.C.A., 2S9 F. 753. 

25 C.J. p 976 notes 33, 3G. 

Where a court of three Judges is 
re<3LUired, the Juri.sdictional umouiil 
is a prerequisite to Jurisdirtion in the 
district court case as well as In other 
cases. 

U.S.—Jacobs V. Tawes, C.A.Md., 2,50 
F.2d 611. 

Bight of character which cannot be 
estimated In money 

Federal court, under .section re¬ 
ferred to in text, was without juri.M- 
diction of action by candidate for 
mayor against a radio station for 
damages for allegedly unlawful cen¬ 
sorship of her political radio .speech, 
since valuable right allegedly inter¬ 
fered with was not of a character 
that could be estimated in money. 
U.S.—^Welss V. Los Angeles Broad¬ 
casting Co., D.C.Cal., 6 F.R.D. 3.3, 
modified on other grounds, C.C.A., 
163 F.2d 313, certiorari denied 68 
S.Ct. 896, 333 U.S. 876, 92 L.Ed. 
1162. 

96.5 U.S.—Romero v. International 
Terminal Operating Co., N.Y., 79 S. 
Ct. 468, 358 U.S. 354, 3 L.Ed.2d 854, 
rehearing denied 79 S.Ct. 796, 359 
U.S. 962, 3 L.Ed.2d 769. 

96.10 U.S.—Romero v. International; 

Terminal Operating Co., supra. 
96.1B U.S.—^Romero v. International 
Terminal Operating Co., N.T., 79> 
S.Ct. 468, 358 U.S. 354, 3 L.Ed.2d 
368, rehearing denied 79 S.Ct. 795, 
359 U.S. 9C2, 3 L.Ed.2d 769. 
Provision as not extending to cases 
of admiralty and maritime Juris¬ 
diction see infra S. 30i 
Xilmitatloas are not limitations on 
constitutional power of Congress to. 
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federal law lurking in the background or emerging on which federal jurisdiction may attach.^®*25 A 
necessarily places an action in the class of one aris- right or immunity created by the Constitution, 
ing under the Constitution, treaties, or laws of the treaties, or laws of the United States must be an 
United States.®®-^® A mere incidental or collateral essential element of plaintiff's claim or cause of 


federal question is not a sufficient or 

confer Jurisdiction In the federal 
courts. 

U.S.—Romero v. International Termi¬ 
nal Operating: Co., supra. 

96.20 U.S.—Skelly Oil Co. v. Phillips 
P«‘troleum Co., Okl., 70 S.Ct. 876, 
339 U.S. CG7, 94 UEd. 1194—Gully 
V. First Nat. Bank, Miss., 57 S.Ct. 

DC. 299 U.S. 109, 81 L.Ed. 70. 

Mudd V. Teague, C.A.Mo., 220 P. 

2d 162—Jordine v. Walling, C.A. 
r.'L., 185 F.2d 662—Porter v. Ben- 
nison. C.A.Colo., 180 P.2d 523, cer¬ 
tiorari denied 71 S.Ct. 47, 340 U.S. 
817, 95 L.Ed. 600—Phelps v. Han¬ 
son, C.C.A.Mont., 163 P.2d 973—Mil¬ 
ler V. Long, C.C.A.S.C., 152 F.2d 196 
•—^Viles V. Symes, C.C.A.Colo., 129 
F2d 828, certiorari denied 63 S.Ct. 

67, 317 U.S, 633, 87 L.Ed. 511, re¬ 
hearing denied 63 S.Ct. 323, 317 U.S. 
711, 87 L.Ed. 567. 

Delaware River Joint Toll Bridge 
Commission v. Miller, D.C.Pa., 147 
F Supp, 270. 

Interference with proceedings before 
federal agency 

There Is no federal Jurisdiction 
merely because a wrong grows out of 
interference with proceedings before 
a federal agency in absence of stat¬ 
ute conferring such jurisdiction. 

U.S.—Zalkind v. Scheinman, C.C.A.N. 
y., 139 P.2d 895, certiorari denied 
64 S.Ct. 1055, 322 U.S. 738, 88 L.Ed. 
1572. 

Party existing under federal law 

Mere fact that one of parties to 
agreement sought to be set aside 
came into existence through opera¬ 
tion of a federal law did not confer 
Jurisdiction of the suit on federal 
courts as a suit “arising under Con¬ 
stitution or laws of United States.” 

U.S.—Teague v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
C.C.A.Tenn., 127 P.2d 63. 

96.25 U.S.—Mudd v. Teague, C.A. 
Mo., 220 P.2d 162—Screven County 
V. Brier Creek Hunting & Fishing 
Club, Inc., C.A.Ga., 202 P.2d 369, 
certiorari denied Brier Creek Hunt¬ 
ing & Fishing Club, Inc. v. Screven 
County, 73 S.Ct. 1136, 345 U.S. 994, 

97 L.Ed. 1402. 

Brown v. City of Wlsner, La., D. 
C.La., 122 F.Supp. 736—Barnhart 
V. Western Maryland R. Co., D.C. 
Md., 41 F.Supp. 898, affirmed, C.C. 
A., 128 P.2d 709, certiorari denied 
63 S.Ct 75, 817 U.S. 671, 87 L.Ed. 
638. 

97. U.S.—Gully v. First Nat. Bank, 
Miss., 67 S.Ct 96, 299 U.S. 109, 

81 LJQd. 70. 


adequate basis j action.^'^ 

Marine Cooks & Stewards, APL 
V. Panama S. S. Co., C.A.Wash.. 
265 F.2d 780—Belstllne v. City of 
San Diego, C.A.Cal.. 266 P.2d 421— 
Howard v. Furst, C.A.N.Y., 238 P. 
2d 790, certiorari denied 77 S.Ct 
814, 353 U.S. 937, 1 L.Ed.2d 769— 
Amalgamated Ass’n of St, Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica, Division No. 1127 v. Southern 
Bus Lines, C.A.Miss., 189 P.2d 219, 
followed in 189 P.2d 222—Campo v. 
Nlemoyer, C.A.I11., 182 P.2d 115— 
Porter v. Bennison, C.A.C 0 I 0 ., 180 
P.2d 623, certiorari denied 71 S.Ct 
47, 340 U.S. 817, 95 L.Ed. 600—Old- 
land V. Gray, C.A.C 0 I 0 ., 179 P.2d 
408, certiorari denied Gray v. Old- 
land, 70 S.Ct. 803, 339 U.S. 948, 94 L. 
Ed. 1362—Skelly Oil Co. v. Phillips 
Petroleum Co., C.A.Okl., 174 P.2d 
89, reversed in part and vacated in 
part on other grounds 70 S.Ct. 876, 
339 U.S. 667, 94 L.Ed. 1194—Taylor 
V. Smith, C.C.A.I11., 167 P.2d 797, 12 
A.L.R.2d 1—Regents of N. M. Col¬ 
lege of Agriculture & Mechanic 
Arts V. Albuquerque Broadcasting 
Co.. C.C.A.N.M., 168 P.2d 900—Wal¬ 
ter P. Villere Co. v. Blinn, C.C.A. 
La., 156 P.2d 914—Costanzo Coal 
Min. Co. V. Welrton Steel Co., C.C. 
A.W.Va., 150 P,2d 929, certiorari 
denied 66 S.Ct 147, 326 U.S. 765, 90 
L.Ed. 460—Cogswell v. Board of 
Levee Com’rs of Orleans Levee 
Dlst., C.C.A.La., 142 F.2d 760—Den- 
icke V. Brigham, C.C.A.Cal., 142 P. 
2d 221, certiorari denied 66 S.Ct 61, 
323 U.S. 7.39, 89 L.Ed. 692, withheld 
65 S.Ct. 77, rehearing denied 65 S. 
Ct 127, 323 U.S. 816, 89 L.Ed. 649— 
Brown v. Coumanis, C.C.A.Ala., 136 
F.2d 163, 146 A.L.R. 1241—Viles v, 
Symes, C,C.A.Colo., 129 F.2d 828— 
Gardner v. Schaffer, C.C.A.M 0 ., 120 
F.2d 840. 

Adams V, State of Cal., D.C.Cal., 
176 F.Supp. 456—^Martinez v. 
Southern Ute Tribe of the Southern 
Ute Reservation, D.C.C 0 I 0 ., 151 P. 
Supp. 476, affirmed, C.A., 249 F.2d 
916, certiorari denied 78 S.Ct. 998, 
356 U.S. 960, 2 L.Ed.2d 1067, rehear¬ 
ing denied 78 S.Ct 1374, 367 U.S. 
924, 2 L.Ed.2d 1376^—^Delaware Riv¬ 
er Joint Toll Bridge Commission v. 
Miller, D.C.Pa., 147 F.Supp. 270— 
State of Colo, ex rel. Land Acquisi¬ 
tion Commission v. American Mach. 
& Foundry Co., D.C.C 0 I 0 ., 143 P. 
Supp. 703—^Kuerschner & Rauch- 
warenfabrlk, A. G. v. Swiss Bank 
Corp., D.C.N.Y., 126 F.Supp. 669— 
South Carolina State Ports Author¬ 
ity V. Seaboard Air Line R. Co., D. 
aS.C., 124 F.Supp. 633—Cranston 
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V. Aronson, D.C.Mont, 124 F.Supp. 
453—Standard Riverside Co. v. 
Loew’s Inc,, D.C.Wis., 106 F.Supp. 
102—International Refugee Organ¬ 
ization V. Republic S. S. Corp., D. 
C.Md., 92 F.Supp. 674, reversed on 
other grounds, C.A., 189 F.2d 858 
—^Abrams v. Hart Cotton Mills, D. 

C. N.C., 86 F.Supp. 664—Internation¬ 
al Union United Auto., Aircraft & 
Agr. Implement Workers of Amer¬ 
ica V. Delta Air Lines, D.C.Ga., 83 
F.Supp. 63—Bell v. Hood, D.C.Cal., 
71 F.Supp. 813—Query v. 206 Cases 
of Assorted Liquor, D.C.S.C., 49 P. 
Supp. 693—State of South Carolina 
ex rel. Maybank v. South Carolina 
Electric & Gas Co., D.C.S.C., 41 F. 
Supp. Ill—^Allen V. Clark, D.C.Cal., 
22 F.Supp. 898. 

Dllferenoe between statute provid¬ 
ing for review by United States Su¬ 
preme Court of state decisions and 
statute providing for original Juris¬ 
diction of federal district court in 
cases involving federal questions is 
that in the statute providing for re¬ 
view the title, right, privilege or im¬ 
munity under the Constitution and 
laws of the United Stales may be set 
up at any stage of the litigation, 
whereas in the statute relating to 
original jurisdiction the case must be 
founded on a right under the Consti¬ 
tution or laws. 

U.S.—^Doucette v. Vincent, C.A.Mass., 
194 F.2d 834. 

Where plaintiff sought a declara¬ 
tion that she was a member of a tribe 

of Indians, to sustain federal Juris¬ 
diction, it must be shown that the 
right of plaintiff to membership was 
found in, or based on, the Constitu¬ 
tion, laws, or treaties of the United 
States. 

U.S.—Martinez v. Southern Ute Tribe 
of the Southern Ute Reservation, 

D. C.C 0 I 0 ., 161 F.Supp. 476, affirmed, 
C.A., 249 F.2d 915, certiorari denied 
78 S.Ct. 998, 356 U.S. 960, 2 L.Ed.2d 
1067, rehearing denied 78 S.Ct. 1374, 
357 U.S. 924, 2 L.Ed.2d 1376. 

Pederal question as essential part 
of ease 

Where Jurisdiction of a federal dis¬ 
trict court is sought to be based on 
the existence of a federal question, 
the federal question must appear not 
by mere Inference or suggestion but 
as an essential or integral paa|^ of 
the case. 

U.S.—State of South Carolina ex rel. 
Maybank v. South Carolina Elec¬ 
tric & Gas Co., D.aS.a, 41 F.Supp. 
IIL 



36 C.J.S, 


§ 27 FEDERAL COURTS 


The nature of the action, and not the character of 
the defense to it, determines the jurisdiction of the 
federal courts;®* the fact that a defense to the 
action may involve a federal question does not give 
the federal courts original jurisdiction, although it 
may be the basis for appellate jurisdiction.®® Fur¬ 
ther, an action having for its purpose the enforce¬ 
ment of a right which finds its origin in the Con¬ 
stitution, treaties, or laws of the United States is not 
necessarily and for that reason alone one arising 
under such Constitution, treaties, or laws.®®-® An 
action arises under the Constitution, treaties, or laws 


of the United States, or presents a federal question, 
where and only where it involves a question with 
respect to the construction or effect of the Federal 
Constitution, or with respect to the validity, con¬ 
struction, or effect of an act of Congress or a treaty, 
the determination of which is necessary to a correct 
decision, or involves some right, title, privilege or 
immunity which will be sustained if the Constitu¬ 
tion, treaties, or laws of the United States are given 
one construction, and defeated if they receive anoth¬ 
er construction.! 


Tiolatloa of somo zlglit granted by 
federal statute or by Federal Consti¬ 
tution is necessary in order to pose a 
federal question. 

U.S.—Hettenbaufirh v. Airline Pilots 
Ass’n Intern., C.A.Fla., 189 F.2d 
319. 

Who mwy raise questioa 

Person raisingr alleged federal 
question must be personally and di¬ 
rectly affected by alleged invalid law. 
U.S.—Central Transfer Co. v. Com¬ 
mercial Oil Co., D.C.Mo., 45 P.2d 
400. 

Bouroe of authority to establish sight 

With respect to Jurisdiction of fed¬ 
eral court, federal nature of right 
to be established is decisive, not 
source of authority to establish it. 
U.S.—Gully V. First Nat. Bank, Miss., 
67 S.Ct. 96, 299 U.S. 109, 81 L..Ed. 
70. 

Mozlngo y. Consolidated Const. 
Co., D.C.Va., 171 F.Supp. 396—Se¬ 
curity-First Nat. Bank of Los An¬ 
geles V. Republic Pictures Corp., 
D.C.Cal., 97 F.Supp. 860, reversed 
on other grounds, C.A.. Republic 
Pictures Corp. v. Security-First 
Nat. Bank, 197 F.2d 767—Austrian 
V. Williams. D.C.N.T., 67 F.Supp. 
223, reversed on other grounds, C.C. 
A., 169 F.2d 67, affirmed 67 S.Ct. 
1443, 831 U.S. 642, 91 L.Ed. 1718. 

Courts alert to adjust remedies 
Where federally protected rights 
have been Invaded, courts will be 
alert to adjust their remedies so as to 
grant the necessary relief. 

U.S.—Bell V. Hood, Cal., 66 S.Ct. 778, 
327 U.S. 678, 90 L.Ed. 939. 

96. U.S.—Skelly Oil Co. v, Phillips 
Petroleum Co., Okl., 70 S.Ct. 876, 
839 U.S. 667, 94 L.Ed. 1194. 

South Side Theatres v. United 
West Coast Theatres Corp., C.A. 
Cal., 178 F.2d 648—Taylor v. Smith, 
C.C.A.I11., 167 F.2d 797, 12 A.L.R. 
2d 1—Regents of N. M. College of 
Agriculture & Mechanic Arts v. Al¬ 
buquerque Broadcasting Co., C.C. 
A.N.M., 168 F.2d 900—Bell v. Hood, 
C.C.A.Cal., 150 F.2d 96, reversed on 
other grounds 66 S.Ct. 778, 827 U.S. 
678, 90 L.Ed. 939. 


Kuerschner & Rauchwarenfabrlk, 
A. G. V. Swiss Bank Corp., D.C.N. 

T., 126 F.Supp. 669—England v. 
Devine. D.C.Mass., 69 F.Supp. 379 
—Query v. 206 Cases of Assorted 
Liquor, D.C.S.C., 49 F.Supp. 693— 
State of Georgia v. Southern Ry. 
Co., D.C.Ga., 25 F.Supp. 630—Mat¬ 
thews V. Barker, D.C.Idaho, 17 P. 
Supp. 694. 

Xiaw renouncing defense 

With respect to Jurisdiction of fed¬ 
eral court under statute relating to 
cases arising under Constitution or 
laws of United States, a suit does 
not arise under a law renouncing a 
defense, although result of renuncia¬ 
tion is extension of area of legisla¬ 
tive power which will cause suitor 
to prevail. 

U.S.—Gully V. First Nat. Bank, Miss., 
67 S.Ct. 96, 299 U.S. 109, 81 L.Ed. 
70. 

99. U.S.—In re Winn, Iowa, 29 S.Ct. 
615, 213 U.S. 468, 63 L.Ed. 873— 
Louisville & N. R. Co. v. Mottley, 
Ky., 29 S.Ct. 42, 211 U.S. 149, 63 
L.Ed. 126. 

Doucette v. Vincent, C.A.Mass., 
194 P.2d 834—Gully v. First Nat. 
Bank, C.C.A.Miss.. 81 F.2d 602, re¬ 
versed on other grounds 67 S.Ct. 96, 
299 U.S. 109, 81 L.Ed. 70—Campbell 
V. Chase Nat. Bank of City of New 
York, N.Y., 71 F.2d 669, 94 A.L. 
R. 708, certiorari denied 66 S.Ct. 
108, 293 U.S. 692, 79 L.Ed. 686, 
appeal dismissed U. S. v. Camp¬ 
bell, 64 S.Ct. 466, 291 U.S. 686, 78 
L.Ed. 1073, motion denied 64 S. 
Ct. 469, 291 U.S. 648, 78 L.Ed. 1043. 

State of Georgia v. Southern Ry. 
Co., D.C.Ga., 25 F.Supp. 630. 

99.5 U.S.—Shulthis v. McDougal, 
Okl., 82 S.Ct. 704, 225 U.S. 561, 66 
L.Ed. 1206. 

Republic Pictures Corp. v. Secu¬ 
rity-First Nat. Bank of Los An¬ 
geles, C.A.Cal., 197 F.2d 767—^Amal¬ 
gamated Ass'n of St., Elec. Ry. & 
Motor Coach Emp. of America, 
Division No. 1127 v. Southern Bus 
Lines, C.A.Mi8s., 189 F.2d 219, fol¬ 
lowed in 189 P.2d 222—Jordine v. 
Walling, C.A.Pa.. 186 F.2d 662— 
Porter v. Bennison, C.A.C 0 I 0 ., 180 
F.2d 528, certiorari denied 71 S.Ct. 
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47 , 840 U.S. 817, 95 L.Ed. 600— 
Oldland V. Gray, C.A.Colo., 179 F. 
2d 408, certiorari denied Gray v. 
Oldland, 70 S.Ct. 803, 339 U.S. 948, 
94 L.Ed. 1362—Schatte v. Interna¬ 
tional Alliance of Theatrical Stage 
Emp. and Moving Picture Opera¬ 
tors of U. S. and Canada, C.C.A.Cal., 
166 F.2d 216, certiorari denied 68 
S.Ct. 1018, 834 U.S. 812, 92 L.Ed. 
1743—^Regents of N. M. College of 
Agriculture & Mechanic Arts v. 
Albuquerque Broadcasting Co., C. 
C.A.N.M., 168 F.2d 900—Barnhart 
V. Western Maryland Ry. Co., C.C. 
A.Md., 128 P.2d 709, certiorari de¬ 
nied 68 S.Ct. 75, 317 U.S. 671, 87 
L.Ed. 638—Marshall v. Desert 
Properties Co., C.C.A.Cal., 103 F.2<l 
661, certiorari denied 60 S.Ct. 74, 
308 U.S. 663, 84 L.Ed. 473—Malone 
V. Gardner, C.C.A.W.Va., 62 P.2d 16 
P.2d 478. 

—Norton v. Lamey, C.C.A.Okl., 289 
P. 396, affirmed 45 S.Ct. 145, 266 

U. S. 611, 69 L.Ed. 413—Stackhouse 

V. Delaney, C.C.A.Colo., 279 P. 738. 
Grace Co. v, Williams, D.C.Mo., 

20 F.Supp. 263, affirmed, C,C.A., 96 
Fact Issues 

Where there is no dispute between 
the parties as to meaning of any 
federal law, but case Involves merely 
issues of fact, the case is not one 
‘‘arising under the constitution or a 
law or treaty of the United States” 
so as to give Jurisdiction to federal 
court, although the respective inter¬ 
ests or titles of the parties may be 
derived through such Constitution, a 
law, or treaty. 

U.S.—Marshall v. Desert Properties 
Co., C.C.A.Cal., 108 F.2d 661, cer¬ 
tiorari denied 60 S.Ct. 74, 308 U.S. 
663, 84 L.Ed. 473. 

1. U.S.—Bell V. Hood, Cal., 66 S.Ct. 
773, 327 U.S. 678, 90 L.Ed. 939— 
Gully V. First Nat. Bank. Miss., 57 
S.Ct. 96, 299 U.S. 109, 81 L.Ed. 70— 
Smith V. Kansas City Title & Trust 
Co., Mo., 41 S.Ct. 243, 255 U.S. 180, 
66 L.Ed. 577—First Nat. Bank of 
Canton, Pa., v. Williams, Pa., 40 S. 
Ct. 872, 262 U.S. 604, 64 L.Ed. 690. 

Rader v. Manufacturers Cas. Ins. 
Co. of Philadelphia, Pa., CJL.N.Y., 
242 P.2d 419—-Howard v. Furst, C* 



36 C.J.S. 

A.N T., 238 F.2d 790, certiorari de¬ 
nied 77 S.Ct. 814, 363 U.S. 937, 1 U 
Ed.2d 769—Doby v. Brown, C.A.N. 
C., 232 F.2d 504, certiorari denied 
77 S.Ct. 67, 862 U.S. 837, 1 L.Ed.2d 
55—Hidalgro County Water Control 
and Imp. Diet. No. 7 v. Hedrick. 
C.A Tex., 226 F.2d 1, certiorari de¬ 
nied 76 S.Ct. 469, 360 U.S. 983, 100 
L.Ed. 851—Screven County v. Brier 
Creek Hunting: & Fishing: Club, 
Inc., C.A.Ga.. 202 P.2d 369, certio¬ 
rari denied Brier Creek Hunting & 
Pishing Club, Inc, v. Screven Coun¬ 
ty, 73 S.Ct. 1136, 846 U.S. 994, 97 
Li.Ed. 1402—Amalgamated Ass’n of 
St., Elec. Ry. & Motor Coach Emp. 
of America, Division No. 1127, v. 
Southern Bus Lines, C.A.Miss., 189 
P.2d 219, followed in 189 P.2d 222 
—Jordine v. Walling, C.A.Pa., 186 
F.2d 662—Porter v. Bennison, C.A. 
Colo., 180 P.2d 523, certiorari denied 
71 S.Ct. 47, 340 U.S. 817, 96 L.Ed. 
600—Oldland v. Gray, C.A.C 0 I 0 ., 179 
F.2d 408, certiorari denied Gray v. 
Oldland, 70 S.Ct. 803, 839 U.S. 948. 
94 L.Ed. 1362—South Side Theatres 
v. United West Coast Theatres 
Corp., C.A.Cal., 178 P.2d 648—Skel- 
ly Oil Co. V. Phillips Petroleum Co., 
C.A.Okl., 174 F.2d 89, reversed in 
part and vacated in part on other 
grounds 70 S.Ct. 876, 339 U.S. 667, 
94 L.Ed. 1194—Taylor v. Smith, C. 
C.A.I11.. 167 P.2d 797, 12 A.L.R.2d 1 
—Phelps v. Hanson, C.C.A.Mont., 
163 F.2d 973—Regents of N. M. 
College of Agriculture Sc Mechanic 
Arts V. Albuquerque Broadcasting 
Co., C.C.A.N.M., 158 P.2d 900—Mc¬ 
Cartney V. State of W. Va., C.C.A. 
W.Va., 166 F.2d 739—Miller v. 
Long. C.C.A.S.C., 162 F.2d 196— 
Costanzo Coal Min. Co. v. Weirton 
Steel Co., C.C.A.W.Va., 160 F.2d 
929, certiorari denied 66 S.Ct. 147, 
326 U.S. 765, 90 L.Ed. 460—Cogs¬ 
well V. Board of Levee Com’rs of 
Orleans Levee Dist., C.C.A.La., 142 
F.2d 750—Miller v. City of Green¬ 
ville, Miss., C.C.A.Ark., 138 P.2d 
712—Viles V. Symes, C.C.A.Colo., 
129 P.2d 828, certiorari denied 63 

S.Ct. 67, 317 U.S. 633, 87 L.Bd. 611, 
rehearing denied 63 S.Ct. 323, 317 

U. S. 711, 87 L.Ed. 667—Barnhart v. 
Western Ry. Co.. C.C.A.Md., 128 F. 
2d 709, certiorari denied 63 S.Ct. 76, 
317 U.S. 671, 87 L.Ed. 688—Fowler 

V. California Toll-Bridge Authori¬ 
ty, C.C.A.Cal., 128 F.2d 649— 
Teague v. Brotherhood of Locomo¬ 
tive Firemen and Enginemen, C.C. 
A.Tenn., 127 F.2d 63—Gardner v. 
Schaffer, C.C.A.M 0 ., 120 F.2d 840— 
Central Illinois Public Service Co. 
V. City of Bushnell, C.C.A.Ill., 109 
P.2d 26—^Mathers & Mathers v. 
Urschel, C.C.A.Okl., 74 P.2d 691— 
Colonial Drug St Sales Co. v. West¬ 
ern Products Co., C.C.A.C 0 I 0 ., 64 P. 
2 d 216. 

City Stores Co. v. Shull, D.C.Md., 
161 P.Supp. 469—^Martinez v. South- 
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ern Ute Tribe of the Southern Ute 1 
Reservation, D.C.Colo., 161 F.Supp. | 
476, affirmed, C.A., 249 F.2d 916, 
certiorari denied 78 S.Ct. 998. 866 

U. S. 960, 2 L.Ed.2d 1067, rehearing 
denied 78 S.Ct. 1374, 867 U.S. 924, 2 | 
L.Ed.2d 1376—^Delaware River 
Joint Toll Bridge Commission v. 
Miller, D.CPa., 147 F.Supp. 270— 
State of Colo, ex rel. Land Acquisi¬ 
tion Commission v. American Mach. 
& Foundry Co., D.C.C 0 I 0 ., 143 P. 
Supp. 703—Cantrell v. City of Ca- 
ruthersvllle, D.C.M 0 ., 128 F.Supp. 
637, affirmed. C.A.. 222 F.2d 428— 
Kuerschncr St Rauchwarenfabrik, 
A. G. V. Swiss Bank Corp., D.C.N. 

T., 126 F.Supp. 669—South Carolina 
State Ports Authority v. Seaboard 
Air Line R. Co.. D.C.S.C., 124 F. 
Supp. 633—Standard Riverside Co. 

V. Loew's Inc., D.C.Wis., 106 F. 
Supp. 102—McGuire v. Amrein, D.C. 
Md., 101 P.Supp. 414—City of 
Memphis v. Ingram, D.C.Ark., 98 
F.Supp. 896, reversed on other 
grounds, C.A., 196 P.2d 338—Securi¬ 
ty-First Nat. Bank of Los Angeles 
V. Republic Pictures Corp., D.C.Cal., 
97 P.Supp. 360—^International Ref¬ 
ugee Organization v. Republic S. S. 
Corp., D.C.Md., 92 F.Supp. 674, re¬ 
versed on other grounds, C.A., 189 
F.2d 858—^Abrams v. Hart Cotton 
Mills, D.C.N.C., 86 F.Supp. 664— 
Zimmerman v. Poindexter, D.C.Ha- 
wail, 78 P.Supp. 421—Schatte v. In¬ 
ternational Alliance of Theatrical 
Stage Emp. and Moving Picture 
Operators of U. S. and Canada, D. 
C.Cal., 70 F.Supp. 1008, affirmed, C. 
C.A., 166 F.2d 216, certiorari denied 
68 S.Ct. 1018, 334 U.S. 812, 92 L.Ed. 
1743—^Austrian v. Williams, D.C.N. 
y., 67 F.Supp. 223, reversed on 
other grounds, C.C.A., 169 F,2d 67, 
affirmed 67 S.Ct. 1443. 331 U.S. 642, 
91 L.Ed. 1718—Sanders v. Allen, D. 

C. Cal., 68 F.Supp. 417—Carter v. 
Bramlett, D.C.Tex., 61 F.Supp. 647 
-—Query v. 206 Cases of Assorted 
Liquor, D.C.S.C., 49 F.Supp. 693 
—State of South Carolina ex rel. 
Maybank v. South Carolina Electric 
Sc Gas Co., D.C.S.C., 41 F.Supp. Ill 
—Ford Bros. & Co. v. Eddington 
Distilling Co., D.C.Pa., 30 P.Supp. 
213—Allen v. Clark. D.C.Cal., 22 P. 
Supp. 898—Grace Co. v. Williams, 

D. C.Mo., 20 F.Supp. 263, affirmed, 
C.C.A., 96 P.2d 478—Johnson v. 
Thomas, D.C.Tex., 16 F.Supp. 1013 
—Dewar v. Brooks, D.C.Nev., 16 P. 
Supp. 636—Mashunkashey v. Clin¬ 
ton, D.C.Okl., 11 F.Supp. 466, af¬ 
firmed, C.C.A., Williams v. Clin¬ 
ton, 83 F.2d 143. 

Thompson v. Standard Oil Co. of 
New Jersey, D.C.S.C., 60 F.2d 162, 
reversed on other grounds, C.CA.., 
67 F.2d 644, certiorari denied 
Standard Oil Co. of New Jersey v. 
Thompson, 64 S.Ct. 640, 292 U.S. 
631, 78 L.Ed. 1486—Phoenix Oil Co. 
V, Mackenzie Oil Co.» D.C.Del., 66 
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F.2d 1070—^Louls D. Rubin Elec* 
trical Co. v. Poulnot, D.C.S.C^ 46 F. 
2d 676—^Ray v. Poulnot, D.C.S.C., 46 
F.2d 677—Taylor v. De Hart, D.C. 
Mo., 22 F.2d 206, appeal dismissed 
47 S.Ct. 767, 274 U.S. 726, 71 L.Ed. 
1336—Accardo v. Fontenot, D.C.La., 
269 F. 447, affirmed, C.C.A., Fonte¬ 
not V. Accardo, 278 F. 871. 

Hartford-Empire Co. v. Obear- 
Nester Glass Co., D.C.M 0 .. 7 F.R.D. 
664. 

N.T.—Masters v. Traders’ Nat. Bank, 
220 N.Y.S. 499, 129 Misc. 188— 
Wegman v. Traders’ Nat. Bank of 
Rochester, 220 N.Y.S. 476, 129 Misc. 
182. 

26 C.J. p 718 note 29, p 726 note 84. 
XatexpretatioB snpportSag or defeat, 
ing jnrisdiotioA 

A cause of action does not have 
the necessary Jurisdictional elements 
unless it presents a basic dispute as 
to Interpretation or construction of 
the Constitution or laws of the Unit¬ 
ed States of such serious import that 
jurisdiction will be supported if the 
laws or constitutional provision is 
given one Interpretation and defeated 
if given another. 

U.S.—Screven County v. Brier Creek 
Hunting & Fishing Club, Inc., C.A. 
Ga., 202 F.2d 360, certiorari denied 
Brier Creek Hunting & Pishing 
Club, Inc. v. Screven County, 73 S. 
Ct. 1136, 345 U.S. 994, 97 L.Ed. 
1402. 

Brown v. City of Wlsner, La., D. 
C.La., 122 P.Supp. 736. 

Liability arising out of federal Judg- 
meat 

(1) Fact that action is based on 
Judgment of federal court does not of 
itself raise a federal question so as 
to give Jurisdiction to another federal 
court. 

U.S.—Moore v. Central R. Co. of N. 
J., C.A.N.Y., 185 F.2d 369. 

U. S. V. Pedarre, D.C.La., 262 F. 
839. 

(2) An action to enforce federal 
Judgment obtained under federal 
statute would be dismissed for lack 
of Jurisdiction where there was no 
diversity of citizenship between 
plaintiff and defendant, since such ac¬ 
tion was one to enforce a chose in 
action and was not based on federal 
statute. 

U.S.—Scheomeacker v. Holder, D.C. 
Ill., 68 F.Supp. 200. 

(3) Federal Jurisdiction does not 
extend to every kind of liability 

i stemming from re-organlzation court 
order directing railroad company to 
i assume unpaid liabilities incurred by 
trustee, regardless of origin or char¬ 
acter of liability. 

U.S.—Moore v. Central R. Co. of N. 
J., C.A.N.Y., 186 F.2d 369. 

AppOUate or original jnrlsdiotlon; Ju- 
risdlotton on removal 
(1) Character of the question is 
the same whether the Jurisdiction ex- 
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«relBed is appellate, original, or by 
removal. 

V.S.—^Doucette v. Vincent. C.A.Mas8.. 
194 F.2d 834, 846. 

Nashville, C. & St. L. R. Co. v. 
Taylor, C.C.Tenn., 86 P. 168, modi¬ 
fied on other grounds 88 F. 350, 31 
C.C.A. 637, certiorari denied 19 S.Ct. 
887, 172 U.S. 647, 43 L.Ed. 1182, ap¬ 
peal dismissed 20 S.Ct. 1022, 44 1^ 
Ed. 1219. 

(2) There is, however, this dlffer- 
■ence in that under the statute permit¬ 
ting a state court Judgment to be re¬ 
viewed on certiorari in a case in 
which a privilege or immunity Is 
specially set up under the Constitu¬ 
tion, treaties, or statutes of the Unit¬ 
ed States, the federal question may 
be set up at any stage of the litiga¬ 
tion, whereas under § 1331, the feder¬ 
al question must “arise,'* that is, 
“the plaintiff’s case must be founded 
on a right under the Constitution or 
laws.” 

U.S.—^Doucette v. Vincent, supra. 

(3) Federal question as basis of 
supreme court's appellate Jurisdic¬ 
tion see Infra § 203. 

(4) Existence of federal question 
as ground for removal of cause to 
federal courts see Removal of Caus- 
«s §§ 45-52. 

Bight to work 

It has been held that the interfer¬ 
ence by private Individuals with the 
“right to work” raises a federal ques¬ 
tion. 

U.S.—^Bartllng v. Congress of Indus¬ 
trial Organizations, D.C.Mlch., 40 
F.Supp. 366. 

Action to snforos covenant to pay 
another’s debt does not present a 
federal question. 

Xj.s.—Gully v. First Nat. Bank, Miss., 
67 S.Ct. 96, 299 U.S. 109, 81 L.Ed. 
70. 

Federal question held involved 

(1) Controversy over constitution¬ 
ality of federal statute. 

U.S.—Bowles V. Ormesher Bros., D. 
C.Neb., 65 F.Supp. 791. 

(2) In a stockholder’s suit to en¬ 
join a trust company from investing 
its funds in farm loan bonds issued 
under congressional acts, on the 
ground that such acts are unconstitu¬ 
tional and void, and the bonds not 
valid securities. 

U.S.—Smith V. Kansas City Title & 
Trust Co., Mo., 41 S.Ct. 243, 255 U. 
S. 180, 65 L..Ed. 577. 

(3) Action raising issue as to 
whether federal courts can grant 
money recovery for damages said to 
have been suffered as a result of fed¬ 
eral officers violating Fourth and 
Fifth Amendments involved interpre¬ 
tation of statute conferring Juris¬ 
diction on federal district courts and 
determination of scope of Fourth 
and Fifth Amendments' protection 
from unreasonable searches and sei¬ 


zures and deprivations of liberty 
without due process of law and was 
so within Jurisdiction of district 
court. 

U.S.—Bell V. Hood. Cal., 66 S.Ct. 773, 
327 U.S. 678, 90 L.Ed. 939. 

(4) Effect of state or county Hens 
relating to United States liens. 

U.S.—U. S. V. Canadian Am. Co., D. 

C. N.Y., 108 F.Supp. 206, affirmed C. 
A., 202 F.2d 761. 

(6) In action for malicious prose¬ 
cution, in that defendants caused 
plaintiff to be prosecuted criminally 
in a federal court and testified false¬ 
ly before the grand Jury and on the 
trial. 

U.S.—Rury v. Gandy, D.C.Wash., 12 
F.2d 620. 

(6) In a tort action against a fed¬ 
eral marshal in his official capacity 
arising out of service of process is¬ 
sued out of a federal court, even 
though process was Invalid. 

U.S.—-Allen v. Clark, D.C.Cal., 22 F. 

Supp. 898. 

(7) Suit by consolidated school 
district, its directors, and superin¬ 
tendent for a declaratory judgment 
and injunctive relief against inter¬ 
ference with operation of school on 
an integrated basis without discrim¬ 
ination between races. 

U.S.—Hoxie School Dlst. No. 46 of 
Lawrence County, Ark. v. Brewer, 

D. C.Ark., 137 F.Supp. 364, affirmed 
C.A., 238 F.2d 91—Hoxie School 
Dist. No. 46 of Lawrence County, 
Ark. V. Brewer, D.C.Ark., 135 F. 
Supp. 296. 

(8) Other cases. 

U.S.—Ward Baking Co. v. Holtzotf, 
C.C.A.N.Y., 164 F.2d 34. 

Bowles V. Ormesher Bros., D.C. 
Neb., 65 F.Supp. 791—Brother¬ 
hood of Maintenance of Way Em¬ 
ployees V. Nashville, C. & St. L. 
Ry., D.C.Tenn., 56 F.Supp. 659— 
City of Salamanca v. Seneca Nation 
of Indians, D.C.N.Y., 47 F.Supp. 
939. 

Federal question held not involved 

(1) In suit against bank which 
assumed liabilities of insolvent na¬ 
tional bank, to recover state tax on 
shares for which insolvent bank was 
liable as stockholders’ agent, despite 
fact that federal statute was source 
of state's authority to tax national 
bank shares, where, for all that ap¬ 
peared, failure to make payment was 
owing to objections nonfederal in na¬ 
ture. 

U.S.—Gully v. First Nat. Bank, Miss., 
57 S.Ct. 96, 299 U.S. 109, 81 L.Ed. 
70. 

(2) IiTrepresentative stockholders' 
suit charging conspiracy by other 
railroad companies and individuals to 
secure control of railroad corporation 
and to cause loss and damage to mi¬ 
nority stockholders and praying to 
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prosecute suits under federal Anti- 
Trust Acts. 

U.S.—Moyer v. Kansas City South¬ 
ern Ry. Co., D.C.N.Y., 11 F.Supp. 
937, affirmed, C.C.A., 84 F.2d 411, 
certiorari denied 67 S.Ct. 233, 299 U. 
S. 607, 81 L.Ed. 448. 

(3) In action challenging local 
public works project undertaken with 
aid of federal funds. 

U.S.—Heller v. Kreider, C.C.A.Pa., 98 
F.2d 106. 

Trauss v. City of Philadelphia, 
D.C.Pa., 169 F.Supp. 672. 

(4) Alleged discrimination in wage 
rate in different geographic locations. 
U.S.—Gainey v. Brotherhood of Ry. 

and S. S. Clerks, Freight Handlcr.s, 
Exp. and Station Emp., D.C.Pa., 177 
F.Supp. 421. 

(6) Action for declaratory Judg¬ 
ment and to enjoin condemnation of 
plaintiffs’ lands for school site on 
ground that bond issue for school 
construction was authorized before 
anti-segregation decision of Supreme 
Court, under statute requiring segre¬ 
gation. 

U.S.—Doby V. Brown, C.A.N.C.. 232 F. 
2d 604, certiorari denied 77 S.Ct. 
67, 362 U.S. 887, 1 L.Ed.2d 65. 

(6) Action for a declaratory Judg¬ 
ment determining the rights of par¬ 
ties under a contract negotiated un¬ 
der the National Labor Relations Act. 
U.S.—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. & 
Moving Picture Operators of U. S. 
and Canada, D.C.Cal., 70 F.Supp. 
1008, afllrmed, C.C.A., 166 P.2d 216, 
certiorari denied 68 S.Ct. 1018, 334 
U.S. 812, 92 L.Ed. 1743. 

(7) Where man who was served 
with a subpoena directing him to ap¬ 
pear and testify before New York 
grand jury in connection with inves¬ 
tigation contended that only limited 
immunity could be granted to him 
and that he might be sul)ject to 
prosecution under state law. 

U.S.-—In re Citroen, D.C.N.Y., 170 F. 

Supp. 93. 

(8) Action to recover damages for 
defendants* failure to l.ssue to plain¬ 
tiff a state license to practice medi¬ 
cine and surgery. 

U.S.—Swank v. Patterson, C.C.A.Ariz., 
139 P.2d 146. 

(9) Cause of action against super¬ 
intendent of state hospital for insane 
and others for false arrest or impris¬ 
onment. 

U.S.—Lyons v. Weltmcr, C.A.Md., 174 
F.2d 473, certiorari denied 70 S.Ct. 
93, 338 U.S. 850, 94 L.Ed. 520. 

Bartlett v. Duty, D.C.Ohio, 174 F. 
Supp. 94. 

(10) An action against a federal 
district Judge and others for dam¬ 
ages for allegedly malicious prosecu¬ 
tion and false imprisonment arising 
out of plaintiff’s conviction for vio¬ 
lation of the Bankruptcy Act. 
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Actions merely involving a right or duty imposed 
by a state constitutionor are not within 

the jurisdiction of the federal courts. An action 
brought on a state statute does not arise under the 


Constitution or laws of the United States because 
prohibited thereby,nor can it be said to arise 
thereunder because permitted thereby.^- 20 In order 
to confer jurisdiction on the federal courts, the 


U.S.—Viles V. Symes, C.C.A.Colo., 129 
P.2d iS28, certiorari denied 63 S.Ct. 
67, 317 U.S. 633. 87 L.Ed. 511. re¬ 
hearing denied 63 S.Ct. 323, 317 U. 
S. 711, 87 Lr.Bd. 667. 

(11) Complaint alleging that grand 
jury, convened on behalf of the state 
of Florida, in order to harm, libel, 
end injure the plaintiff, made false 
and malicious charges against him. 
U.S.—Lvons V. Baker, C.A.Fla., 180 

F.2d sn3, certiorari denied 71 S.Ct. 
65. 310 U.S. 828. 95 L.Ed. 608. 

(12) Other cases. 

U.S.—Marshall v. Maginnls, C.A.La.. 
229 F.2d 347, certiorari denied 76 
S.Ct. 1048, 351 U.S. 982, 100 L.Ed. 
1496—Porter v. Bennison, C.A. 
Colo.. 180 F.2d 523, certiorari denied 
71 S.<^t. 47, 340 U.S. 817. 95 L.Ed. 
600—Meintire v. Wm. Penn Broad¬ 
casting Co. of Philadelphia, C.C.A. 
]*a., 151 F.2d 597, certiorari denied 
66 S (U. 530, 327 U.S. 779, 90 L.Ed. 
1007—Iienicke v. Brigham, C.C.A. 
Cal., 142 F.2d 221, certiorari denied 
65 set. 61, 323 U.S, 739. 89 L.Ed. 
592, withhold 65 S.Ct. 77. rehearing 
denied 66 S.Ct. 127. 323 U.S. 816, 89 
L.Ed. 649—^Miller v. City of Green¬ 
ville, Miss., C.C.A.Ark., 138 F.2d 
712—Ticflor V. Lansing Drop Forge 
Co., C.C.A.Mich., 134 F.2d 894—Co¬ 
lonial Drug & Sales Co. v. Western 
Products Co., C.C.A.Colo., 64 F.2d 
216. 

Chan Wing Cheung v. Hagerty, 
D.CR.L, 176 F.Supp. 421—Martinez 
V. Southern Ute Tribe of the South¬ 
ern llte Reservation, D.C.Colo., 161 
F.Supp. 476, afllrmed, C.A., 249 F. 
2d 915, certiorari denied 78 S.Ct. 
998. 356 U.S. 960, 2 L.Ed.2d 1067, 
rehearing denied 78 S.Ct. 1374, 357 
U.S. 924, 2 L.Ed.2d 1370—Brock v. 
Brotherhood of Sleeping Car Port¬ 
er .s. Train, Chair Car, Coach Port¬ 
ers and Attendants, D.C.La., 129 F. 
Supp. 849—Miller v. Brown Ship¬ 
building Co., DC.Tpx.. 71 F.Supp. 
672, afllrmed, C.C.A., 165 F.2d 956 
—James v. International Brother¬ 
hood of Boiler Makers, Iron Ship 
Builders and Helpers of America, 
DC.CaL, 54 F.Supp. 94—Mllliken v. 
McCauley, D.C.Wash., 20 F.Supp. 
202, followed In Heslin v. Bunge. 
D.C.Wash., 20 F.Supp. 206, and 
affirmed, C.C.A., Fuller v. McCauley, 
93 F.2d 1004. 

D.C.—Metropolitan-Edlson Co. v. 

Ickes. D.C., 22 F.Supp. 639, affirmed 
Tennessee Electric Power Co. v. 
Ickes, 58 S.Ct. 947, 804 U.S. 641, 82 
L.Ed. 1617. 

Mo.—Donahoo v. Thompson, 291 S.W. 
2d 70, 61 A.L.R.2d 911, certiorari 


denied 77 S.Ct. 261, 362 U.S. 941, 1 
L.Ed.2d 237. 

1.5 U.S.—Central Illinois Public 

Service Co. v. City of Bushnell, C. 

C. A.Ill., 109 F.2d 26—^United Fuel 
Gas Co. V. Railroad Commission of 
Kentucky, D.C.Ky., 13 F.2d 510, af¬ 
firmed 49 S.Ct. 150, 278 U.S. 300, 73 
L.Ed. 390. 

Hitchcock V. Collenberg, D.C.Md., 
140 F.Supp. 894, affirmed 77 S.Ct. 
679, 353 U.S. 919, 1 L.Ed.2d 718— 
Hughes V. Caddo Parish School Bd., 

D. C.La., 57 F.Supp. 508, affirmed 65 
S.Ct. 662, 323 U.S. 685, 89 L.Ed. 
554. 

Herkness v. Irion, D.C.La., 11 F. 
2d 386, reversed on other grounds 
49 S.Ct. 40, 278 U.S. 92, 73 L.Ed. 
198. 

Ind.—^Felker v Caldwell, 123 N.E. 

794, 188 Ind. 364. 

25 C.J. p 722 note 41. 

ContentloA that statute violates 
state constitution should not be pre¬ 
sented to federal court in absence of 
diversity of citizenship. 

U.S.—Gomillion v. Lightfoot, C.A. 
Ala., 270 F.2d 594. 

Question whether city rent control 
law violated state constitution was a 
matter for state court decision, and 
federal district court could hiild the 
law invalid only if it should be 
repugnant to, or in conflict with, fed¬ 
eral law. 

U.S,—Teeval, Inc. v. City of New 
Tork, D.C.N.Y., 92 F.Supp. 827. 

Contention that statute creating 
a state “bar of Michigan violates 
Michigan state constitution was for 
determination of state supreme court 
and did not present a federal Ques¬ 
tion. 

U.S.—Emmons v. Smitt, C.C.A.Mich., 
149 F.2d 869, certiorari denied 66 
S.Ct. 69, 326 U.S. 746, 90 L.Ed. 446. 

1,10 U.S.—Turner v. Wilson Line of 
Mass., Inc., C.A.Mass.. 242 r.2d 
414_-Williams v. Yellow Cab Co. 
of Pitt.sburgh, Pa., C.A.Pa., 200 F. 
2d 302, certiorari denied Dargan v. 
Yellow Cab Co. of Pittsburgh, Pa., 
74 S.Ct. 62, 346 U.S. 840, 98 L.Ed. 
361—Downing v. Howard. C.C.A. 
Del., 162 F.2d 654, certiorari de¬ 
nied 68 S.Ct. 155, 332 U.S. 818, 92 
L.Ed. 396—Miller v. Long, C.C.A. 
S.C., 162 F.2d 196—Denicke v. Brig¬ 
ham, C.C.A.Cal., 142 F.2d 221, cer¬ 
tiorari denied 65 S.Ct, 61, 323 U.S. 
739. 89 L.Ed. 692, withheld 66 S.Ct. 
77 , rehearing denied 65 S.Ct. 127, 
323 U.S. 816, 89 L.Ed. 649—Swank 
v. Patterson, C.C.A.Aria., 189 F.2d 
145. 


Cities Service Gas Co. v. Skelly 
Oil Co., D.C.Del., 165 F.Supp. 31— 
Abrams v. Hart Cotton Mills, D.C. 
N.C., 86 F.Supp. 664—Bell v. Hood, 
D.C.Cal., 71 F.Supp. 813. 

Question whether city could do» 
prlve plaintiffs of use of their land, 
which had been dedicated as an al¬ 
ley, without acquiring adjoining land 
was Question of state law, and city’s 
failure or refusal to acquire adjoin¬ 
ing land for extension or continua¬ 
tion of the alley did not present a 
Question arising under the Constitu¬ 
tion or laws of the United States- 
U.S.—Cantrell v. City of Caruthers- 
ville, C.A.MO., 222 F.2d 428. 

A snlt involving the right to a state 
office did not present a “federal ques¬ 
tion,” hence was not maintainable in 
the United States district court. 

U.S.—Sadler v. Jester, D.C.Tex., 46 P, 
Supp. 737. 

Sights created by state law 

A contract executed and to be per¬ 
formed in South Carolina and made 
by a South Carolina statute enacted 
to bring about the construction of a 
canal to promote navigation and de¬ 
velop water power took its validity 
and obligation from South Carolina 
laws, and all rights accruing to the 
state therefrom wore rights created 
by those laws and not by the laws of 
the United States. 

U.S.—State of South Carolina ex rel. 
Maybank v. South Carolina Electric 
& Gas Co., D.C.S.C., 41 F.Supp. 111. 
Application of state statute of llm. 
itations does not involve a federal 
question. 

U.S.—Moffett V. Robbins, D.C.Kan., 14 
F.Supp. 602, affirmed, C.C.A., 81 P. 
2d 431, certiorari denied 66 S.Ct. 
940, 298 U.S. 676. 80 L.Ed. 1397. 

1.15 U.S.—Gully V. First Nat. Bank, 
Miss., 67 S.Ct. 96, 299 U.S. 109, 81 
L.Ed. 70. 

State of Colo, ex rel. Land Ac¬ 
quisition Commission v. American 
Mach. & Foundry Co., D.C.Colo., 143 
F.Supp. 703—South Carolina State 
Ports Authority v. Seaboard Air 
Line R. Co., D.C.S.C., 124 F.Supp. 
533—Cranston v. Aronson, D.C. 
Mont., 124 F.Supp. 463. 

1.20 U.S.—Gully V. First Nat. Bank, 
Miss., 57 S.Ct. 96, 299 U.S. 109, 81 
L.Ed. 70. 

State of Colo, ex rel. Land Ac¬ 
quisition Commission v. American 
Mach. & Foundry Co., D.C.Colo., 
143 F.Supp. 708—Cranston v. Aron¬ 
son. D.C.Mont, 124 F.Supp. 483. 

Xt is unimportant that federal o<»u 
seat is the souroe of state authority 
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federal question must be a substantial one^ on the 
determination of which the result or right of re¬ 
covery depends.3 The question must not be one 


86 C.J.S. 

urged solely for the purpose of invoking federal ju¬ 
risdiction.^ The federal question must be one as to 
which there is a genuine dispute or controversy,^ 


where the right to be established is 
one created by the state. 

U.S.—Gully V. First Nat. Bank, Miss., 
67 S.Ct. 96, 299 U.S. 109, 81 L.Bd. 
70. 

Cranston v. Aronson, D.C.Mont., 

124 F.Supp. 453. 

S. U.S.—Montana-Dakota Utilities 

Co. V. Northwestern Public Service 
Co., S.D.. 71 S.Ct. 692, $41 U.S. 246. 
95 L.E<1. 912—Beil T. Hood, Cal., 
66 S,Ct. 773, 327 U.S. 678, 90 L.Bd. 
939 —Gully v. First Nat. Bank. 
Miss.. 67 S.Ct. 96, 299 U.S. 109, 81 
L.Ed. 70. 

Beistline v. City of San Diego. 
C.A.Cal., 256 F.2d 421—Doby v. 
Brown, C.A.N.C.. 232 F.2d 504, cer¬ 
tiorari denied 77 S.Ct. 57, 362 U.S. 
837, 1 L».Ed.2(i 55—Busklrk v. Wil¬ 
kinson, CAWash., 216 F.2d 736— 
Screven County v. Brier Creek 
Hunting & Fishing Club. Inc., C.A. 
Ga., 202 F.2d 369, certiorari denied 
Brier Creek Hunting & Fishing 
Club, Inc. V. Screven County. 73 S. 
Ct. 1136, 346 U.S. 994. 97 L.Ed. 1402 
—Amalgamated Ass'n of St. Elec. 
Ry, & Motor Coach Emp. of Ameri¬ 
ca, Division No. 1127 v. Southern 
Bus Lines, C.A.Miss., 189 F.2d 219, 
followed In 189 F.2d 222—Florida 
Power Corp. v. Pinellas Utility Bd., 
C.A.Pla., 181 F.2d 647—Porter v., 
Bennison, C.A.Colo., 180 F.2d 623, 
certiorari denied 71 S.Ct. 47, 340 U. 
S. 817. 96 L.Ed. 600—South Side 
Theatres v. United West Coast 
Theatres Corp., C.A.Cal., 178 F.2d | 
648—Regents of N. M. College of 
Agriculture & Mechanic Arts v. Al- | 
bUQUerQue Broadcasting Co., C.C. 

A.N.M.. 158 F.2d 900—Miller v. City 
of Greenville, Miss., C.C.A.Ark.. 138 
F.2d 7X2—Central Illinois Public 
Service Co. v. City of Bushnell, C.C. j 
A.IIL, 109 P.2a 26—Lambert v. Cen¬ 
tral Bank of Oakland, C.C.A.Cal., 86 
F.2d 964, certiorari denied 57 S.Ct. 
436, 300 U.S. 658, 81 L.Ed. 867— 
Levering & Garrigues Co. v. Mor- 
rin, C.C.A.N.Y., 61 F.2d 115, affirmed 
63 S.Ct. 649, 289 U.S. 103, 77 L.Ed. 
1062—^Mosher v. City of Phoenix, 

C. C.A.Ariz., 64 F.2d 777, reversed on 
other grounds 63 S.Ct, 67, 287 U.S. 
29, 77 L.Ed. 148—^Jefferson v. Gypsy 
Oil Co., C.C.A.Okl., 27 F.2d 304. 

Magraw v. Donovan, D.C.Minn., 
159 F.Supp. 901—Trauss v. City of 
Philadelphia, D.C.Fa., 159 F.Supp. 
672—^Kuerschner & Rauchwaren- 
fabrik, A. G. v. Swiss Bank Corp., 

D. C.N.T., 126 F.Supp. 669—Midwest 
Coast Transport v. U. S., D.C.S.D., 

125 F.Supp. 657—^Brown v. City of 
Wiener. La., D.C.La., 122 F.Supp. 
786—Sandsberry v. Gulf, C. & S. F. 
Ry. Co., D.C.Tex., 114 F.Supp. 834— 
pity of Memphis v. Ingram, D.C. 


Ark., 98 F.Supp. 395, reversed on 
other grounds, C.A., 195 P.2d 338— 
Shipman v. Dupre, D.C.S.C., 88 F. 
Supp. 482, vacated on other grounds 
70 S.Ct. 640, 339 U.S. 821, 94 L.Ed. 
877—-New Jersey Chiropractic 
Ass'n v. State Bd. of Medical Ex¬ 
aminers of N. J., D.C.N.J., 79 F. 
Supp. 327'—Carter v, Bramlett, D.C. 
Tex., 51 F.Supp. 547—Williams v. 
Miller, D.C.Cal., 48 F.Supp. 277, af¬ 
firmed 63 S.Ct. 258, 317 U.S. 599, 87 
L.Ed. 489, rehearing denied 63 S.Ct. 
568, 318 U.S. 799, 87 L.Bd. 1163— 
Cooney v. Legg, D.C.Cal., 34 F. 
Supp. 631—^Wylie v. State Board of 
Eaualizatlon of California, D.C.Cal., 
21 F.Supp. 604—Grace Co. v. Wil¬ 
liams. D.C.MO., 20 F.Supp. 263, af¬ 
firmed. C.C.A.. 96 F.2d 478—Har¬ 
ness V. City of Englewood, D.C. ^ 
Colo., 16 F.Supp. 140. 

De Pauw University v. Brunk, D. 

C. Mo.. 63 F.2d 647, affirmed 62 S. | 
Ct. 406. 286 U.S. 527, 76 L.Ed. 924. 

Mere assertion I 

A federal Question must exist not 
In mere form, but In substance, and i 
not In mere assertion, but In essence I 
and effect. 

U.S.—Cuyahoga River Power Co. v. I 
Northern Ohio Traction & Light 
Co., Ohio, 40 S.Ct. 404, 262 U.S. 388. 
64 L.Bd. 626. 

Taylor v. Smith, C.C.A.I11., 167 
F.2d 797, 12 A.l4.R.2d 1—Regents 
of N. M. College of Agriculture & 
Mechanic Arts v. Albuquerque 
Broadcasting Co., C.C.A.N.M., 168 
F.2d 900—Hudson Motor Car Co. v. 
City of Detroit, C.C.A.Mlch.. 136 F. 
2d 674—Ray v. Marion County, C.C. 

A. Pla., 71 F.2d 609—Colonial Drug 
& Sales Co. v. Western Products 
Co., C.C.A.C 0 I 0 ., 64 F.2d 216—Car¬ 
olina & N. W. Ry. Co. V. Town of 
Llncolnton, C.C.A.N.C., 83 F.2d 719. 

Midwest Coast Transport v. U. 
S., D.C.S.D., 125 F.SUPP. 567—Bell 
V. Hood. D.C.Cal.. 71 F.Supp. 813— 
Sanders v. Allen, D.C.Cal., 68 F. ‘ 
Supp. 417—Braswell v. McGowan, 

D. C.Tex., 32 F.Supp. 678. I 

Shanks v. Banting Mfg. Co., D.C. 

Ohio, 9 P.2d 116. 

3. U.S.—^Porter v. Bennison, C.A. 
Colo., 180 F.2d 623, certiorari de¬ 
nied 71 S.Ct. 47. 340 U.S. 817, 96 
L.Ed. 600—South Side Theatres v. 
United West Coast Theatres Corp., 
C.A.Cal., 178 F.2d 648—Mathers & 
Mathers v. Urschel, C.C.A.Okl., 74 
F.2d 691—Guatason v. California 
Trust Co., C.CJt.Cal., 73 F.2d 766, 
certiorari denied 56 S.Ct. 123, 296 
U.S. 607. 80 L.Ed. 430—Malone v. j 
Gardner. C.C.A.W.Va., 62 F.2d IS. | 
Barnhart v. Western Maryland] 

B. Co.. D.C.Md.. 41 F.Supp. 898—^ 
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I Johnson v. Thomas, D.C.Tex., 16 P. 
Supp. 1013. 

j Madden Bros. v. Railroad & 
Warehouse Commission of Minne¬ 
sota, P.C.Mlnn., 43 F.2d 236, appeal 
dismissed, C.C.A., 49 F.2d 1080— 
Taylor v. De Hart, D.C.Mo., 22 F.2d 
206. dismissed appeal 47 S.Ct. 767, 
274 U.S. 726, 71 L.Ed. 1335—Shanks 
v. Banting Mfg. Co., D.G.Ohlo, 9 P. 
2d 116. 

26 C.J. p 721 note 37. 

4L U.S.—Bell V. Hood, Cal., 66 S.Ct. 
773, 327 U.S. 678, 90 L.Ed. 939. 

Mitchell V. Greenough, C.C.A. 
Wash., 100 P.2d 184, rehearing de¬ 
nied 100 P.2d 1006, certiorari denied 
69 S.Ct. 788, 306 U.S. 659, 83 L.Ed. 
1066. 

Bartling v. Congress of Indus¬ 
trial Organizations, D.C.Mich., 40 
F.Supp. 366. 

5. U.S.—Gully V. First Nat. Bank. 
Miss., 67 S.Ct. 96, 299 U.S. 109, 81 
L.Ed. 70—Smith V. Kansas City Ti¬ 
tle & Trust Co., Mo., 41 S.Ct. 243, 
265 U.S. 180, 65 L.Bd. 677. 

Porter v. Bennison, C.A.C 0 I 0 ., 180 
P.2d 623, certiorari denied 71 S.Ct. 
47, 340 U.S. 817, 96 L.Ed. 600— 
South Side Theatres v. United West 
Coast Theatres Corp., C.A.Cal., ITS 
P.2d 648—Skelly Oil Co. v. Phillips 
Petroleum Co., C.A.Okl., 174 F.2d 
89, reversed in part and vacated in 
part on other grounds 70 S.Ct. 876. 
339 U.S. 667, 94 L.Ed. 1194—Taylor 
V. Smith. C.C.A.I11., 167 F.2d 797. 
12 A.L.R.2d 1—Regents of N. M. 
College of Agriculture & Mechanic 
Arts V. Albuquerque Broadcasting 
Co., C.CA..N.M., 168 F.2d 900—Cos- 
tanzo Coal Min. Co. v. Welrton 
Steel Co., C.C.A.W.Va., 160 F.2d 929. 
certiorari denied 66 S.Ct. 147. 326 
U.S. 765, 90 L.Ed. 460—Miller v. 
City of Greenville, Miss., C.C.A. 
Ark., 138 F.2d 712—Gardner v. 
Schaffer, C.C.A.Mo., 120 F.2d 840— 
Malone v. Gardner, C.C.A.W.Va., 62 
F.2d 16—Benedict v. City of New 
York, N.Y.. 247 F, 758, 169 C.C.A. 
616, affirmed 39 S.Ct. 476, 260 U.S. 
321, 63 L.Ed. 1006. 

International Refugee Organiza¬ 
tion V. Republic S. S. Corp., D.C. 
Md., 92 F.Supp. 674, reversed on 
other grounds, C.A., 189 F.2d 858 
—Abrams v. Hart Cotton Mills, D. 

C.N.C., 86 F.Supp. 664—Query v. 
206 Cases of Asserted Liquor, D.C. 
S.C., 49 F.Supp. 693—^Ford Bros. & 
Co. V. Eddington Distilling Co.. D. 
C.Pa., 80 F.Supp. 213—^Matthews v. 
Barker, D.CIdaho, 17 F.Supp. 694 
—Johnson v. Thomas, D.C.Tex., 16 
F.Supp. 1018. 

Phoenix Oil Co. v. Mackenzie Oil 
Co.^ D.C.Del., 66 F.2d 1070— Consoli- 
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but it is not necessary that plaintiff’s contention be 
one that can be, or ultimately is, maintained.® It 
is enough if the claim of the existence of a federal 
•question is made in good faith and rests on a rea¬ 
sonable foundation.? Indeed, a claim not trans¬ 
parently frivolous may be sufficient to support fed¬ 
eral jurisdiction.?*® 

The court has jurisdiction to determine whether 
or not it has jurisdiction on the ground of a federal 
question.?*^® A claimed federal question is not sub- 


FED{»AL COUBTS §27 

stantial, and will not support federal jurisdiction, 
if it is obviously without merit,8 or the contention 
is foreclosed by prior authoritative decisions,® al¬ 
though earlier decisions took the view that where 
the substance of the claim was one under the Con¬ 
stitution, treaties, or laws of the United States, the 
federal courts had jurisdiction despite the fact that 
the claim was obviously without merit.^® In any 
event, it is not sufficient that a federal question may 
arise, but it must have actually arisen.^^ 


da lion Coal Co. v. Western Mary¬ 
land Ry. Co„ D.C.Md., 44 F.2d 596. 
25 C J. p 720 note 35. 

6. I .S.—Montana-Dakota Utilities 

C<* V. Northwestern Public Service 
Co., S.D.. 71 S.Ct. 692, 341 U.S. 240. 
■95 L.Ed. 912—Bell v. Hood. Cal., 66 
S.('t. 773, 327 U.S. 678, 90 L.Ed. 
•939. 

Westminster School Dist. of 
Cranife County v. Mendez, C.C.A. 
Cal.. 161 F.2d 774—De Pauw Uni¬ 
versity V. Brunk, D.C.Mo., 63 F.2d 
€47, affirmed 52 S.Ct. 405, 285 U.S. 
627, 76 L.Ed. 924. 

Curran v. Mackay Radio & Tel. 
Co., D.C.N.Y., 123 F.Supp. 83. 

Benedict v. City of New York, 
N.Y.. 247 F. 768, 159 C.C.A. 616, 
affirmed 39 S.Ct. 476, 260 U.S. 321, 
63 L.Ed. 1005. 

25 C.J. p 721 note 36. 

tritimate outcome of suit brought 
in federal court is not test of Juris¬ 
diction. 

U.S.—Schlosser v. Welsh, D.C.S.D., 5 
F.Supp. 993. 

Basrardless of decision by court as 
.to legal suflloienoy of the facts al¬ 
leged or the facts proved, a complaint 
sotting forth a substantial claim un¬ 
der federal law presents a case with¬ 
in jurl.sdiction. 

'U.S.—Strachman v. Palmer, C.A. 
Mass., 177 F.2d 427. 

7. U.S.—Smith v. Kansas City Title 
& Trust Co., Mo., 41 S.Ct. 248, 255 
U.S. 180, 65 L.Ed. 677. 

Campbell v. Chase Nat. Bank of 
City of New York, C.C.A.N.Y., 71 F. 
2d 669, 94 A.L.R. 708, appeal dis¬ 
missed U. S. V. Campbell, 64 S.Ct. 
465, 291 U.S. 686, 78 L.Ed. 1073, mo¬ 
tion denied 64 S.Ct. 469, 291 U.S. 
648, 78 L.Ed. 1043, certiorari de¬ 
nied 66 S.Ct. 108, 293 U.S. 692, 79 

L.Ed. 686—^E. C. Atkins & Co. v. ; 
Dunn, C.C.A.Ind., 28 F.2d 6. 

Acken V. New York Title & Mort¬ 
gage Co., D.C.N.Y., 9 F.Supp. 521. 

Central Transfer Co. v. Commer¬ 
cial Oil Co., D.C.MO.. 46 F.2d 400. 

25 C.J. p 721 note 36 [b], [c]. j 

7,5 U.S.—Fay v. Douds, C.A.N.Y., 
172 F.2d 720. 

I 

-7.10 U.S.—Screven County v. Brier 
Creek Hunting ft Fishing Club. 


Inc., C.A.Ga.. 202 F.2d 369, certio¬ 
rari denied Brier Creek Hunting ft 
Fishing Club, Inc. v. Screven Coun¬ 
ty. 73 S.Ct. 1136, 346 U.S. 994, 97 L. 
Ed. 1402. 

8. U.S.—Ex parte Poroaky, 64 S.Ct. 
3, 290 U.S. 30, 78 L.Ed. 162. 

Regents of N. M. College of Agri¬ 
culture ft Mechanic Arts v. Albu¬ 
querque Broadcasting Co., C.C.A.N. 

M. , 158 F.2d 900—Miller v. City of 
Greenville, Miss., C.C.A.Ark., 138 
F.2d 712—Ray v. Marion County. 
C.C.A.Fla., 71 P.2d 600—Levering 
& Garrigues Co. v. Morrln, C.C.A. 

N. Y„ 61 F.2d 116, affirmed 63 S.Ct. 
649, 289 U.S. 103, 77 L.Ed. 1062— 
Carolina ft N. W. Ry. Co. v. Town 
of Lincolnton, C.C.A.N.C., 33 F.2d 
719—Fukunaga v. Territory of Ha¬ 
waii, C.C.A.IIawali. 33 P.2d 396, 
certiorari denied 60 S.Ct. 39, 280 

U. .S. 593, 74 L.Kd. 641. 

Williams v. Miller, D.C.Cal., 48 
F.Supp. 277, affirmed 63 S.Ct. 258, 
317 U.S. 599, 87 L.Ed. 489, rehear¬ 
ing denied 63 S.Ct. 558, 318 U.S. 
799, 87 L.Ed. 1163—Stone v. Chris¬ 
tensen, D.C.Or., 36 F.Supp. 739. 

9. U.S.—^Ex parte Poresky, 54 S.Ct. 
3. 290 U.S. 80, 78 L.Ed. 152. 

Skokomish Indian Tribe v. 
France, C.A.Wash., 269 F.2d 665— 
Regents of N. M. College of Agri¬ 
culture ft Mechanic Arts v. Albu¬ 
querque Broadcasting Co., C.C.A.N. 
M.. 168 F.2d 900—Colonial Drug & 
Sales Co. v. Western Products Co., 

C. C.A.C 0 I 0 ., 64 F.2d 216—Wallace 
Ranch Water Co. v. Railroad Com¬ 
mission of California, C.C.A.Cal., 
47 F.2d 8—^Fukunaga v. Territory 
of Hawaii, C.C.A.HawaIi, 83 F.2d 
896, certiorari denied 50 S.Ct. 39, 
280 U.S. 693, 74 L.Ed. 641. 

New Jersey Chiropractic Ass’n 

V. State Bd. of Medical Examiners 
of N. J., D.C.N.J., 79 F.Supp. 327 
—Stone V. Christensen, D.C.Or., 36 
F.Supp. 739—Chapman v. Boynton, 

D. C.Kan., 4 F.Supp. 43. 

Silvey v. Commissioners of Mont¬ 
gomery County, Ohio, D.C.Ohlo, 273 
F. 202—^Postal Telegraph Cable Co.! 
of Montana v. Nolan, D.C.Mont., 240 i 
F. 754. 

25 C.J. p 722 note 42. | 

10 . U.S.—Swafford v. Templeton, i 
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Tenn., 22 S.Ct. 783, 185 U.S. 487, 
493. 46 L.Ed. 1005. 

26 C.J. p 721 note 39. 

'‘Looking backward, we can see 
that the early cases were less exact¬ 
ing than the recent ones in respect of 
some of these conditions. If a fed¬ 
eral right was pleaded, the question 
was not always asked whether it 
was likely to be disputed.*’ 

U.S.—Gully v. First Nat. Bank, Miss., 
57 S.Ct. 96. 98. 299 U.S. 109, 81 L. 
Ed. 70. 

11. U.S.—Gully V. First Nat. Bank, 
supra. 

Porter v. Bennison, C.A.Colo., 180 
F.2d 523, certiorari denied 71 S.Ct. 
47, 340 U.S. 817, 95 L.Ed. 600—Skel- 
ly Oil Co. v. Phillips Petroleum 
Co., C.A.Okl., 174 F.2d 89, reversed 
in part and vacated in part on oth¬ 
er grounds 70 S.Ct. 876, 339 U.S. 
667, 94 L.Ed. 1194—Taylor v. Smith, 
C.C.A.I11., 167 P.2d 797, 12 A.L.R. 
2d 1—Regents of N. M. College of 
Agriculture & Mechanic Arts v. 
Albuquerque Broadcasting Co., C.C. 
A.N.M., 168 F.2d 900—Gardner v. 
Schaffer, C.C.A.M 0 ., 120 F.2d 840. 

Martinez v. Southern Ute Tribe 
of the Southern Ute Reservation, D. 
C.C 0 I 0 ., 161 F.Supp. 476, affirmed, 
C.A., 249 F.2d 916, certiorari de¬ 
nied 78 S.Ct. 998, 366 U.S. 960, 2 
L.Ed.2d 1067, rehearing denied 78 
S.Ct. 1374, 367 U.S. 924, 2 L.Ed.2d 
1376—Lock Joint Pipe Co. v. An¬ 
derson, D.C.M 0 ., 127 F.Supp. 692— 
Standard Riverside Co. v, Loew’s 
Inc., D.C.Wis., 106 F.Supp. 102—In¬ 
ternational Refugee Organization 
v. Republic S. S. Corp., D.aMd., 92 
F.Supp. 674, reversed on other 
grounds, C.A,, 189 P.2d 858— 

Abrams v. Hart Cotton Mills, D.C. 
N.C., 86 F.Supp. 664—^Federal Sav. 
ft Loan Ins. Corp. v. Third Nat. 
Bank in Nashville, D.C.Tenn., 60 F. 
Supp. 110, reversed on other 
grounds 153 F.2d 678. certiorari de¬ 
nied 67 S.Ct. 49, 829 U.S. 718, 91 
L.Ed. 622, and 67 S.Ct. 50, 829 U.S. 
718. 91 L.Ed. 623—State of South 
Carolina ex rel. Maybank v. South 
Carolina Electric ft Gas Co., D.C. 
S.C., 41 F.Supp. Ill, 

26 C.J. p 721 note 38« 



§§ 27-28 FEDERAL COURTS 

Waiver and agreement Jurisdiction based on a 
federal question cannot be affected by waiver or 
conferred by agreement of the parties.^i-® 

§ 28. Cases Arising under Constitution of 
United States 

a. In general 

b. Civil rights 

a. In Gleneral 

The federal courts have Jurisdiction where the Juris¬ 
dictional amount is involved and the plaintiff's claim is 
based on a provision of the Federal Constitution, and 
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state Judicial action, where violative of the Federal Con¬ 
stitution, may present a federal question. 

As broadly stated supra § 27, under 28 U.S.C.A. 
§ 1331, the federal courts have jurisdiction, irre¬ 
spective of the citizenship of the parties, of suits 
arising under the Constitution or laws of the United 
States where the jurisdictional amount is involved. 
More specifically, under this section, where the- 
jurisdictional amount is involved, and plain¬ 
tiff claims, by virtue of some provision of the 
Constitution of the United States, some right or 
privilege of which he will be deprived unless his 
claim is sustained, the federal courts have jurisdic- 
tion^^ of the case in which the claim is being as- 


Contemplatad prooMdlAffd I 

Fact that questions under the Unit¬ 
ed States Constitution may arise in 
the progress of contemplated judicial 
proceedings, which would authorize 
a review of the Judgment by the 
United States Supremo Court, does 
not give a United States court Juris¬ 
diction to enjoin the institution of 
such proceedings. 

U.S.—City of St. Augustine v. St. 
Johns Electric Co,. C.C.AFla., 286 
F. 474. 

11.5 U.S.—Sanders v. Allen, D.C.Cal., 
08 F.Supp. 417. 

12. U.S.—Bell V. Hood, Cal., 66 S.Ct. 
773, 327 U.S. 678, 90 L.Ed. 939— 
Hopkins v. Southern California 
Telephone Co., Cal., 48 S.Ct. 180, 
275 U.S. 393, 72 L.Ed. 329. | 

Fay V. Douds, C.A.N.Y., 172 F. 
2d 720—Railroad Commission of 
Texas v. Rowan & Nichols Oil Co., 
C.C.A.Tex., 107 F.2d 70, reversed on 
other grounds 60 S.Ct. 1021, 310 
U.S. 673, 84 UEd, 1368, rehearing 
denied 61 S.Ct. 66, 311 U.S. 614, 86 
Li.Ed. 390, and 61 S.Ct. 167, 311 U.S. 
727, 85 L.Ed. 473—^Kansas Power 
Co. V. City of Hoisington, C.C.A. 
Kan., 89 F.2d 358—American Mut. 
Liability Ins. Co. v. McDonough, 
C.C.A.I11., 61 P.2d 658, certiorari 
denied 63 S.Ct. 386, 288 U.S. 602, 
77 L.Ed. 977—Carolina & N. W. Ry. 
Co. v. Town of Clover, S. C., C.C.A. 
S.C., 46 F.2d 395—Henrietta Mills v. 
Rutherford County, N. C., C.C.A.N. 
C., 32 F.2d 670, affirmed 60 S.Ct. 
270, 281 U.S. 121, 74 L.Ed. 737— 
Gallardo v. Questell, C.C.A.Puerto 
Rico, 29 F.2d 897. 

Hitchcock V. Collenberg, D.C.Md., 
140 F.Supp. 894, affirmed 77 S.Ct. 
679, 363 U.S. 919, 1 L.Ed.2d 718— 
New Jersey Chiropractic Ass’n v. 
State Bd. of Medical Examiners of 
N, J., D.C.N.J., 79 F.Supp. 327— 
Zimmerman v. Poindexter, D.C.Ha- 
wall, 78 F.Supp. 421—Brashear 
Freight Lines v. Hughes, D.C.Ill., 
26 F.Supp. 908—Gulf States Paper 
Corporation v. Carmichael, D.C. 
Ala,, 17 F.Supp. 225, Injunction 


modified on other grounds Car¬ 
michael V. Gulf States Paper Cor¬ 
poration, 67 S.Ct. 674, 300 U.S. 664, 
81 L.Ed. 858, reversed on other 
grounds 67 S.Ct. 868, 301 U.S. 496, 
81 L.Ed. 1246, 109 A.L.R. 1327— 
Southern Coal & Coke Co. v. Car¬ 
michael, D.C.Ala., 17 F.Supp. 225, 
injunction modified on other 
grounds Carmichael v. Southern 
Coal & Coke Co., 67 S.Ct. 674, 300 

U. S. 644, 81 L.Ed. 858, reversed on 
other grounds 67 S.Ct. 868. 301 U.S. 
496. 81 L.Ed. 1245, 109 A.L.R. 1327 
—Whittington v. Smith, D.C.Tex., 
16 F.Supp. 448—^Henderson Co. v. 
Thompson, D.C.Tex., 12 F.Supp. 619 
—Acken v. New York Title & Mort¬ 
gage Co., D.C.N.Y., 9 F.Supp. 621. 

Louis D. Rubin Electrical Co. v. 
Poulnot, D.C.S.C., 46 F.2d 676—Un¬ 
ion Light, Heat & Power Co. v. 
Railroad Commission of Common¬ 
wealth of Kentucky, D.C.Ky., 17 F. 
2d 143—Chicago, R. I. & P. Ry. Co. 

V. Risty, D.C.S.D., 282 F. 364, affirm¬ 
ed, C.C.A., Risty v. Chicago, R. I. & 
P. R. Co., 297 F. 710, in which cer¬ 
tiorari is denied 46 S.Ct. 122, 266 
U.S. 622, 69 L.Ed. 473, dismissal of 
appeal denied 45 S.Ct. 229, 266 U.S. 
622, 69 L.Ed. 473, and in which 
Judgment is affirmed in part and 
reversed in part on other grounds 
Risty V. Chicago, R. I. & P. R. Co., 
46 S.Ct. 236, 270 U.S. 378, 70 L.Ed. 
641—^Anthony v. Burrow, C.C.Kan., 
129 F. 783. 

26 C.J. p 722 note 48. 

Actions against state see Infra 9 49. 
Civil rights see infra subdivision b 
of this section. 

Fsderal oouxt’s chancery jnrisdio- 
tlon is commensurate with every 
right or duty declared or necessarily 
implied by and under Federal Consti¬ 
tution. 

U.S.—Constantin v. Smith, D.C.Tex., 
67 F.2d 227, appeal dismissed Ster¬ 
ling V. Constantin, 58 S.Ct 190, 
287 U.S. 878, 77 L.Ed. 876. 

A hill to restrain saforosmsnt of a 
statute alleged to be in violation of 
the United States Constitution states 
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a cause of action arising under the 
Constitution and laws of the United 
States. 

U.S.—^Republic Acc*'ptance Corpora¬ 
tion V. De Land, D.C.Mich., 276 F. 
632. 

State tax on federal agency 

Action by the United States and a 
corporation, organized by the United 
States as an Instrunn'ntallty for car¬ 
rying on war, to caneel a tax imposed 
by the state on the property of tho 
corporation, on the ground that it 
was immune from taxation by a state 
under the United States Constitution, 
held within the juri.sdictlon of the 
federal district court. 

U.S.—Clallam County, Wash., v. U. S., 
44 S.Ct. 121, 263 U.S. 311, 68 L Ld. 
328. 

Double Jeopardy 

Claim to relief because of double 
Jeopardy, in so far as it may uri.se 
because of pro.sccutions in state 
courts, is not a “federal question.” 
U.S.—Phillips V. McCauley. C.C.A. 
Wash., 92 F. 2d 790. 

Removal of state officer 

United States district court does 
not have jurisdiction of state officer’s 
suit to enjoin prosecution of articles 
of impeachment against him on the 
ground that to subject him to trial 
before the state legislature would 
work a denial of the due process and 
equal protection. 

I U.S.—Walton v. House of Represent- 
I atives of State of Oklahoma, Okl., 
44 S.Ct. 628, 266 U.S. 487, 68 L.Ed. 
1116. 

Offlolals seeking to enforce desegre* 
gation 

School officials threatened with 
force to compel rescission of their 
desegregation order were entitled to 
invoke constitutional provision guar¬ 
anteeing a republican form of gov¬ 
ernment and so bring themselves 
within Jurisdiction of federal courts. 
U.S.—Hoxle School Dist. No. 46 of 
Lawrence Co., Ark. v. Brewer, D.C. 
Ark., 137 F.Supp. 864, affirmed. C. 
A.. 238 F.2d 91. 
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«erted regardless of diversity of citizenship.^^.B 
The federal courts have jurisdiction of only such 
cases as really and substantially involve a contro¬ 
versy as to the effect or construction of the Constitu¬ 
tion on the determination of which the result de- 
pcnds.12.10 Subject to such qualification, where 
the jurisdictional amount is involved, the federal 
•courts have jurisdiction under § 1331 of an action 
challenging the validity of a state statute^^-lS or 
municipal ordinancei^.ao qh the ground that it vio¬ 
lates the Federal Constitution, subject to the further 
statutory requirement that where an injunction 
against the enforcement of a state statute is sought 
the application therefor must be heard and deter¬ 
mined by a district court of three judges.i2.25 
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alleged violation by private individuals of constitu¬ 
tional provisions protecting only against govern¬ 
mental action is insufficient to confer jurisdiction 
on a federal court.i2‘30 Governmental action in 
the form of an official administrative recommenda¬ 
tion, rather than an enforceable command, cannot 
impinge constitutional rights and, therefore, does 
not afford a sufficient basis for federal jurisdic- 
tion.l2.35 

Concurrent remedy in state, A party cannot be 
denied the right to resort to the federal courts for 
the protection of his rights under the Federal Con¬ 
stitution because a remedy might also be sought 
and obtained in the state courts,i3 or in a state ad- 


J>iscrlxnliiatlo]i in failure to prosecute 
all violators 

Allepfed discrimination by enforce- 
-menl of city ordinance ag-ainst one 
violator thereof without prosecutiriK 
other off (.aiders presents no federal 
conptltutional qiicsstion warranting- 
Intervention by federal district court. 
U..S —Buxhom v. City of Riverside, 
D C.Cal , 21) P.Supp. 3. 

Conspiracy to disbar attorney 
Federal courts do not have juris¬ 
diction of an action for damages for 
conspiracy to disbar an attorney 
from practice in the state courts, 
since the privilege of practicing law 
is not a privilege of a citizen of the 
United States and the Fourteenth 
Amendment is no protection against 
private action. 

U.S.—Mitch(-.'11 V. Greenough, C.C.A. 
Wash., 100 P.2d 184, rehearing de¬ 
nied 100 F.2d 1006, certiorari de¬ 
nied 59 S.(;t. 788, 306 U.S. C59, 83 L. 
Ed. 1056. ! 

Green v. Elbert, Colo., 63 F. 308, 
11 C.C.A. 207. I 

12.5 U.S.—W.algreen Co, v. Dono-1 
van, C.A.Minn., 227 P.2d 106—Glad¬ 
stone V. Gallon, C.C.A.Cal., 146 F. | 
2d 742. 

12.10 U.S.— Towers v. Kanner, C.A. | 
Fla., 260 F.2d 605—BeisLline v. City ; 
Of San Diego, C.A.Cal., 266 F.2d | 
421—Coastal Petroleum Co. v. Col¬ 
lins, C.A.Fla., 234 F.2d 319—Jor-j 
dine v. Walling, C.A.Pa., 185 F.2d j 
662—Miller v. Long, C.C.A.S.C., 152 
P.2d 196—Swank v. Patterson, C.C. 
A.Ariz., 139 F.2d 145. 

Busso V. Heed, D.C.Me., 93 F. 
Supp. 664—New Jersey Chiroprac¬ 
tic Ass'n V. State Bd. of Medical 
Examiners of N. J.. D.C.N.J., 79 P. 
Supp. 327—Williams v. Miller, D.G. 
Cal., 48 F.Supp. 277, affirmed 63 S. 
Ct. 268, 317 U.S. 699. 87 L.Ed. 489, 
rehearing denied 63 S.Ct. 668, 318 
U.S. 799. 87 L.Ed. 1163. 

Substantial federal question as being 
generally required see supra ( 27. 


Aotiou for death due to uegligent op¬ 
eration of aircraft 
An action for death due to the neg¬ 
ligent operation of aircraft by an 
agent of defendant in violation of the 
standards prescribed by the Air Com¬ 
merce and Civil Aeronautics Act is 
not within the Jurisdiction of the 
federal district court, where no di¬ 
versity exists on the ground that 
I federal supremacy over the air is 
analogous to federal supremacy over 
navigable waters so that the case 
“arises” under the Constitution of 
the United States. 

U.S.—Mozingo v. Consolidated Const. 

Co., D.C.Va., 171 F.Supp. 396. 
Action for InjuriM on vessel 

Action brought by noncitizen long¬ 
shoreman against a foreign corpora¬ 
tion, not his employer, for Injuries al¬ 
legedly sustained, on vessel owned 
by foreign corporation, by reason of 
negligence and unscaworthiness, did 
not “arise under the constitution” for 
purposes of civil Jurisdiction of fed¬ 
eral district court. 

U.S.—Ferreira v. Sawayama-Kisen 
KK, D.C.N.Y., 171 P.Supp. 96. 
Administration of state parole act 
held not to involve federal constitu¬ 
tional question. 

U.S.—Haines v. Castle, C.A.Ill., 226 
P.2d 591, certiorari denied 76 S.Ct. 
660, 360 U.S. 1014, 100 L.Ed. 874. 

Zssue of fact not construction 

In action against a railroad com¬ 
pany and a city and levee district for 
mandatory injunction requiring de¬ 
fendants to restore a street and for 
damages for depriving plaintiff of the | 
use of the street, where the decisive 
question was whether the appropria¬ 
tion of the street was for levee pur¬ 
poses, a public use, or for the pri¬ 
vate benefit of the railroad company, 
such issue only Involved a determina¬ 
tion of a question of fact and not a 
construction of the Federal Consti¬ 
tution so as to give federal court Ju¬ 
risdiction on ground that a federal 
question was involved. 
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U.S.—Cogswell v. Board of Levee 
Com’rs of Orleans Levee Dlst., C. 
C.A.La., 142 F.2d 750. 

12.15 Suit to restrain, enforcement 
U.S.—^Russo V. Reed, D.C.Me., 93 P. 
Supp. 564—Now Jersey Chiroprac¬ 
tic Ass'n V. State Bd. of Medical 
Examiners of N. J., D.C.N.J., 79 F. 
Supp. 827. 

12.20 U.S.—Zaconlck v. City of Hol¬ 
lywood, D.C.FIa., 86 P.Supp. 52. 
12.25 U.S.—Russo V. Heed, D.C.Me., 
93 P.Supp. 654. 

Jurisdictional amount not involved 

U.S.—McNutt V. General Motors Ac¬ 
ceptance Corporation, Ind., 66 S.Ct. 
780, 298 U.S. 178, 80 L.Ed. 1135. 
12.30 U.S.—Lawsine v. Glenn L. 
Martin Co., C.A.Md., 170 F,2d 985. 

Walker v. Dallas Independent 
School Diet., D.C.Tex., 76 F.Supp. 
562. 

Complaint seeking damages for 
false arrest alleging that plaintiff 
carried papers Into defendant’s plant 
at its invitation to discuss formula 
with its employee and was required 
to release papers into defendant’s 
possession as condition of being al¬ 
lowed to leave, without allegation 
that person making arrest was an 
officer cither of state or federal gov¬ 
ernment, was insufficient to confer 
Jurisdiction on federal court as a 
case “arising under Constitution of 
the United States.'* 

U.S.—Lawsine v. Glenn L. Martin 
Co.. C.A.Md., 170 P.2d 986. 

12.35 U.S.—England v. Devine, D.C. 

Mass., 59 F.Supp. 379. 

13. U.S.—City of Hammond, Ind., v. 
Calumet Coal & Supply Co., C.C.A. 
Ind., 262 F. 938. 

Central Kentucky Natural Gas 
Co. V. Hailroad Commission of Ken¬ 
tucky. D.C.Ky., 87 F.2d 938—City 
By. Co. V. Beard, D.C.Ohio, 238 F. 
813. 

Tribune Review Pub. Co. v. 
Thomas. D.C.Pa.. 120 F.Supp. 862— 
Ann Arbor B. Co. v. Michigan Pub- 
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ministrative tribunal.^^*® 

Impairment of obligation of contracts. The fed¬ 
eral courts have jurisdiction, under 28 U.S.CA. § 
1331, of a suit arising under Article 1 § 10 of the 
Federal Constitution, providing that no state shall 
pass any law impairing the obligation of contracts, 
except as such jurisdiction appears to be limited by 
28 U.S.CA. § 1342 in certain instances involving 
orders affecting rates chargeable by public utili- 
ties.l^*5 

The federal courts have jurisdiction of an action 
based on a claim that a municipal ordinance impairs 
the obligation of contracts^^ where the ordinance is 
legislative in character^* and is treated as enacted 
pursuant to legislative power delegated by the 
state.^^ Where the ordinance is not treated as au¬ 
thorized by the state, or where plaintiff asserts that 
the ordinance violates state statutory or constitu¬ 
tional law, the action is not within the original ju¬ 
risdiction of the federal courts, since such an ordi¬ 


nance cannot be regarded as a law of the state. 
Whether or not an ordinance is within the powers 
conferred on a mimicipality is a question of state 
law, and not a federal question.!^ A constitutional 
question as to impairment of the obligation of a con¬ 
tract is not raised by a mere breach of contract 
by a municipal corporation or by a public board or 
officer,or by an ordinance which merely declares 
the position assumed by the municipality in a pend¬ 
ing controversy,21 or which merely denies the liabil¬ 
ity of the municipality for doing, or refraining from 
doing, particular acts.22 Questions as to the validity,, 
interpretation, or breach of a contract made by a 
municipality are not federal questions.23 In order 
that the ordinance involve a federal question of 
impairment of contracts, it must create rights or 
duties antagonistic to the contract rights asserted 
to be impaired.24 Such impairment of a contract 
as may be produced by a judicial decision alone 
will not afford a basis for federal jurisdiction.^'*-^ 


lie Service Commission. D.C.Mich., 
91 F.Supp. 668—Panama Refining- 
Co. V. Railroad Commission of 
Texas. D.C.Tex., 16 F.Supp. 289. 
Mich.—Chicago & N. W. Ry. Co. v. 
Michigan Public Service Commis¬ 
sion, 45 N.W.2d 520, 829 Mich. 432. 
25 C.J. p 724 note 61. 

Necessity of exhaustion of state ju¬ 
dicial or administrative remedies 
before resorting to federal courts 
see supra § 4. 

Concurrent jurisdiction of state and 
federal courts see Courts 8S 526- 
628. 

13.5 U.S.—Thompson v. Gibbes, D.C, 
S.C., 60 F.Supp. 872. 

14. U.S.—City of Dayton, Ohio. v. 
City Ry. Co., C.C.A.Ohio, 16 F.2d 
401. 

Pudlik V. Public Service Co. of 
Colo., D.C.C 0 I 0 ., 166 F.Supp. 921— 
Propst V. Board of Educational 
Lands & Funds of Neb., D.C.Neb.. 
103 F.Supp. 457, appeal dismissed 
72 S.Ct. 636, 343 U.S. 901, 96 L.Ed. 
1321, rehearing denied 72 S.Ct. 769, 
343 U.S. 937. 96 L.Ed. 1344. 

Sambor v. Philadelphia Rapid 
Transit Co., D.C.Pa., 27 F.2d 406, 
appeal dismissed 49 S.Ct. 93, 278 
U.S. 572, 73 L.Ed. 613—Union Light, 
Heat & Power Co. v. Railroad Com¬ 
mission of Commonwealth of Ken¬ 
tucky, D.C.Ky., 17 P.2d 143, 

25 C.J. p 722 note 49. 

▼iolatioa of state eoastitutioa 
Claim that a state statute violates 
the state constitution does not raise 
a federal Question under such provi¬ 
sion of the Federal Constitution; 
a state constitution is not a contract 
for such purpose. 

U.S.—Stevenson v. City of Bluefield, 
D.C.W.Va., 89 F.Supp. 462. 


14.5 U.S.—Pudlik v. Public Service 
Co. of Colo., D.C.C 0 I 0 ., 166 F.Supp. 
921. 

15. U.S.—City of Dayton. Ohio, v. 
City Ry. Co.. C.C.A.Ohlo, 16 F.2d 
401. 

Municipal ordinance as state law see 
Constitutional Law 9 278. 
Statement of role narrowed 

“Many of the earlier cases assumed 
jurisdiction and stated generally that 
it was sufficient for jurisdictional 
purposes if plaintiff had, or claimed 
in good faith to have, a valid con¬ 
tract with the city, which the city 
was attempting to impair by a subse¬ 
quent ordinance. . . . Later cas¬ 

es, however, appear to have narrowed 
this statement.'* 

U.S.—Pudlik V. Public Service Co. of 
Colo., D.C.Colo., 166 F.Supp. 921, 
925. 

16. U.S.—Police Jury of Parish of 
Tangipahoa v. Courier Pub. Co., C. 
C.A.La,, 82 F.2d 1, certiorari de¬ 
nied 56 S.Ct. 940, 298 U.S. 675, 80 
L.Ed. 1396. 

25 C.J. p 724 note 66. 

17. U.S.—^Mercantile Trust & De¬ 
posit Co. V. Columbus, Ga., 27 S. 
Ct. 88, 208 U.S. 811, 61 L.Ed. 198. 

25 C.J. p 724 note 64. 

18. U.S.—^Police Jury of Parish of 
Tangipahoa v. Courier Pub. Co.. C. 
C.A.La., 82 F.2d 1, certiorari denied 
66 S.Ct. 940, 298 U.S. 675, 80 L.Ed. 
1396. 

Palestine Telephone Co. v. City 
of Palestine, D.C.Tex., 1 P.2d 349. 

25 C.J. p 724 notes 62, 63. 

19. U.S.—Atlantic Coast Line R. Co. 
V. Goldsboro, N.C., 84 S.Ct 864, 232 
U.S. 548, 58 L.Ed. 721. 

152 


Savannah v. Holst. Ga., 132 F. 
901, 66 C.C.A. 449. 

20. U.S.—Police Jury of Parish of 
Tangipahoa v. Courier Pub. Co., C. 

C. A.La., 82 P.2d 1, certiorari denied 
56 S.Ct 940, 298 U.S. 675, 80 L.Ed. 
1396. 

25 C.J. p 726 note 81. 

21 . U.S.—City of Des Moines v, Des 
Moines City R. Co., Iowa, 29 S.Ct. 
553, 214 U.S. 179, 53 L.Ed. 958, dis¬ 
tinguished in Atchison, T. &. S. F. 

R. Co. V. Shawnee, Okl., 183 F. 86, 
105 C.C.A. 377. 

City of St. Augustine v. St. Johns 
Electric Co., C.C.A.Fla., 286 F. 474. 

22 . U.S.—Mercantile Trust & Depos¬ 
it Co. V. Columbus, Ga., 27 S.Ct. 83, 
203 U.S. 311, 61 L.Ed. 198. 

26 C.J. p 726 note 67. 

23. U.S.—Shawnee Sewerage 6b 

Drainage Co. v. Stearns, Okl., 81 S. 
Ct 452, 220 U.S. 462, 66 L.Ed. 544— 
St. Paul Gaslight Co. v. St. Paul, 
Minn., 21 S.Ct 675, 181 U.S. 142, 46. 
L.Ed. 788. 

24. U.S.—^American Telephone A 

Telegraph Co. of Alabama, v. New 
Decatur, C.C.Ala., 176 F. 133. 

24.5 U.S.—^Propst V. Board of Edu¬ 
cational Lands and Funds of Neb., 

D. C.Neb., 103 F.Supp. 467, appeal 
dismissed 72 S.Ct. 636, 343 U.S. 901, 
96 L.Ed. 1321, rehearing denied 72 

S. Ct 769, 843 U.S. 937, 96 L.Ed. 
1344. 

Impairment of constitutional rights 
by Judicial action generally see in¬ 
fra this section. 

AdminUtratlTs action pnrsnaat to ju. 
dldal decision 

Where administrative action in de¬ 
claring renewal leases on state school 
lands to be void and In offering such 
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Fourteenth Amendment. The federal courts have 
jurisdiction of an action arising under the Four¬ 
teenth Amendment to the Federal Constitution,26 
as where it is claimed that there is a violation of 


the provision that no state shall deprive any person 
of life, liberty, or property without due process of 
law,26 or deny to any person within its jurisdiction 


lands for re-leasinigr at public auction 
■was taken pursuant to Judicial dec¬ 
laration that statute under which 
■such renewal leases had been made 
was void, there was no such impair¬ 
ment of contracts of renewal lessees 
as would entitle them to invoke fed¬ 
eral Jurisdiction afirainst such admin¬ 
istrative action. 

XJ.S.—T'ropst V. Board of Educational 
Lands and Funds of Neb., supra. 

25. U.S.—Morris v. William.s, C.C.A. 
Ark.. 149 F.2d 703—Hammerstrom 
v. Toy Nat. Bank of Sioux City, 
Iowa, C.C.A.Iowa. 81 F.2d 628, cer¬ 
tiorari denied Toy Nat. Bank of 
Sioux City. Iowa, v. Hammerstrom, 
57 S.Ct. 9, 299 U.S. 546, 81 L.Ed. 
402, Iowa Joint Stock Land Bank 
of Sioux City, Iowa, v. Hammer¬ 
strom, 57 S.Ct. 9, 299 U.S. 546, 81 
L.Ed. 402. and Live Stock Nat. 
Bank of Sioux City, Iowa. v. Ham- 
meratrom, 57 S.Ct. 9. 299 U.S. 646, 
81 L.Ed. 402—Ray v. Marlon Coun¬ 
ty, Fla., C.CA.Fla., 71 P.2d 609-- 
E. C. Atkins & Co. v. Dunn, C.C.A. 
Ind.. 28 F.2d 6. 

Chicago, B. & Q. R, Co. v. Illinois 
Commerce Commission, D.C.Ill., 82 j 
F Supp. 368—Family Sec. Life Ins. 
Co. V. Daniel, D.C.S.C., 79 P.Supp. 
62. reversed on other grounds 69 
S.Ct. 660, 336 U.S. 220, 93 L.Ed. 632, 
10 A.L.R.2d 946—Refoule v. Ellis, 
D.C.Ga., 74 F.Supp. 336—Mendez v. 
VVestmini.ster School Dist. of 
Orange County, D.C.Cal., 64 F.Supp. 
544—United Gas Corp. v. City of 
Monroe, D.C.La., 46 F.Supp. 45. 

Carolina & N. W. Ry. Co. v. Town 
of Clover. D.C.S.C., 34 F.2d 480, ap¬ 
peal dismissed, C.C.A,, Town of 
-Ciover V. Carolina & N. W. Ry. Co„ 
46 P.2d 1021—Hill City Ry. Co. v. 
YoungQUist, D.C.Minn., 32 F.2d 819 
—Ohio Oil Co. V. McFarland, D.C. 
Lia., 28 F.2d 441, vacated on other 
grounds Ohio Oil Co. v. Conway, 49 
S.Ct. 256, 279 U.S. 813, 78 L.Ed. 972 
—Connor v. Board of Com'rs of Lo¬ 
gan County, Ohio, D.C.Ohio, 12 F.2d 
78 y—Connecting Gas Co. v. Imes, D. 

C. Ohio, 11 F.2d 191. 

‘Suit to enjola oollaotloii of state tax 
U.S.—Davis V. Wallace, N.D., 42 S. 
Ct. 164. 267 U.S. 478, 66 L.Ed. 325. 

J. & A. Freiberg Co. v. Dawson, 

D. C,Ky., 274 P. 420, affirmed Daw¬ 
son V. Kentucky Distilleries & 
Warehouse Co., 41 S.Ct 272, 265 
U.S. 288, 65 L.Ed. 638. 

Bight to practice law is not a right 
or privilege protected by the Four¬ 
teenth Amendment with respect to 
Jurisdiction of federal courts. 

—Starr v. State Bd. of Law Ex¬ 
aminers of Ind., C.C.A.Ind., 169 F. 


2d 806, certiorari denied 67 S.Ct. 
1348, 331 U.S. 830, 91 L.Ed. 1844, re¬ 
hearing denied 67 S.Ct 1750, 331 U. 
S. 870. 91 L.Ed. 1873. 

26. U.S.—Rlsty v. Chicago. R. I. & 
P. Ry. Co., S.D.. 46 S.Ct 236, 270 

U. S. 378, 70 L.Ed. 641. i 

Walgreen Co. v. Donovan, C.A. 

Minn., 227 F.2d 166—U. S. ex rel. 
Weber v. Ragen. CA.Ill., 176 P.2d 
679, certiorari dismissed 70 S.Ct. 
49, 338 U.S. 809, 94 L.Ed. 489— 
Dennis v. Village of Tonka Bay, C. i 
CA.Mlnn., 161 P.2d 411—Douglas 

V. City of Jeannette, Pa., C.C.A.Pa., 
130 P.2d 652, affirmed 63 S.Ct 877, 
819 U.S. 167, 87 L.Ed. 1324, rehear¬ 
ing denied 63 S.Ct 1170, 319 U.S. 
782, 87 L.Ed. 1726—Toncray v. City 
of Phoenix, Ariz., C.C.A.Arlz., 47 
P.2d 448—Conn v. Ringer, C.C.A. 
Ohio, 32 F.2d 639—E. C. Atkins & 
Co. V. Dunn, C.C.A.Ind., 28 F.2d 5 
—City of Dayton, Ohio, v. City Ry. 
Co., C.C.A.Ohlo. 16 F.2d 401— 
Thornton v. Road Imp. Dist No. 
1 of Clark County, Ark., C.C.A.Ark., 
291 P. 518, appeal dismissed Road 
Imp. Dist. No. 1 of Clark County. 
Ark., V. Thornton, 46 S.Ct 12, 269 
U.S. 592, 70 L.Ed. 429—Road Im¬ 
provement Dist. No. 2 of Conway 
County V. Missouri Pac. R. Co., C.C. 
A.Ark., 276 F. 600. 

Dennis v. Village of Tonka Bay, 
D.C.Minn., 64 P.Supp. 214, affirmed, 

C. C.A., 156 F.2d 672—Birch v. Mc- 
Colgan, D.C.Cal., 39 F.Supp. 368— 
Missouri Public Service Co. v. City 
of Concordia, Mo., D.C.Mo., 8 P. 
Supp. 1—Northwest Bancorpora- 
tlon V. Benson. D.C.Minn., 6 P. 
Supp. 704, affirmed 64 S.Ct 775, 292 

U. S. 606, 78 L.Ed. 1468—^Pleld Pack¬ 
ing Co. V. Glenn, D.C.Ky., 6 F.Supp. 

4, modified on other grounds Glenn 

V. Field Packing Co., 64 S.Ct 138, 
290 U.S. 177, 78 L.Ed. 252. 

Cumberland Pipe Line Co. v. 
Lewis, D.CKy., 17 F.2d 167. 
Warren County, Misa v. Hester, 

D. C.La., 13 F.R.D. 1. 

25 C.J, p 723 note Bl. 

If state denied all remedies to la. 
dlvidiials Imprisoaed within the state 
in violation of United States Consti¬ 
tution, the federal courts would be 
available to provide a remedy to cor¬ 
rect such wrongs. 

U.S. —^Woods V. Niersthelmer, Ill., 66 

5. Ct 996, 328 U.S. 211, 90 L.Ed. 
1177. 

Oil pxoratloa order 

The federal courts could not inter¬ 
fere with oil proration order promul¬ 
gated by state railroad commission 
I on basis of hourly potential rather 
I than on estimated recoverable re¬ 
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serves or some other factor, on 
ground that property was taken with¬ 
out “due process*' because production 
was substantially placed on a flat 
per well basis and the maximum 
flgure set by the commission would 
lead to capture of oil by neighboring 
operators. 

U.S.—Railroad Commission of Texas 
v. Rowan & Nichols Oil Co., Tex., 
60 S.Ct. 1021, 310 U.S. 673, 84 L.Ed. 
1368, rehearing denied 61 S.Ct. 66, 
311 U.S. 614, 85 L.Ed. 390, and 61 
S.Ct. 167, 811 U.S. 727, 85 L.Ed. 
473. 

Beaiiirsmsn.t that school ohildrsa sa¬ 
int* flag 

A regulation adopted by board of 
education under authority of state 
statutes requiring school children to 
salute the flag was an act of the state 
depriving minor members of religious 
body conscientiously opposed on reli¬ 
gious grounds to saluting the flag of 
their “liberty of conscience** in viola¬ 
tion of Fourteenth Amendment, and 
suit to enjoin board from enforcing 
regulation as to those members pre¬ 
sented a case “arising under the Fed¬ 
eral Constitution.*’ 

U.S.—Gobitis V. Minersville School 
Dist., D.C.Pa., 21 F.Supp. 581. 

Not every case lavol'viag fraud and 
duress Involves a constitutional ques¬ 
tion of due process which will give 
United States courts Jurisdiction on 
ground that a substantial federal 
question is involved. 

U.S.—Beistline v. City of San Diego, 
C.A.Cal., 256 F.2d 421. 

Du* process not iavolv*d 
U.S.—^Drawdy Inv. Co. v. Leonard, C. 
A.Fla., 261 F.2d 226—Beistline v. 
City of San Diego, C.A.Cal., 256 F. 
2d 421—Coastal Petroleum Co. v. 
Collins, C.A.Fla., 234 P.2d 319— 

Screven County v. Brier Creek 
Hunting & Fishing Club, Inc., C.A. 
Ga., 202 F.2d 369, certiorari denied 
Brier Creek Hunting & Fishing 

Club, Inc. V. Screven County, 73 S. 
Ct. 1136, 345 U.S. 994, 97 L.Ed. 1402 
—Miller V, City of Greenville, 
Miss,, C.C.A.Ark., 138 F.2d 712— 

Hottenstein v. York Ice Machinery 
Corp., C.C.A.Del., 136 P.2d 944— 

Teague v. Brotherhood of Loco¬ 
motive Firemen and Enginemen, C. 
C.A.Tenn.. 127 P.2d 63. 

Propst V. Board of Educational 
Lands and Funds of Neb., D.C.Neb., 
103 F.Supp. 457, appeal dismissed 
72 S.Ct. 636, 348 U.S. 901, 96 L. 
Ed. 1321, rehearing denied 72 S.Ct. 
769, 348 U.S. 987, 96 L.BSd. 1844— 
New York Cent. R. Co. v. Illinois 
Commerce Commission, D.C.I11., 77 
F.Supp. 620. 
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the equal protection of the laws.**^ Since this not from the act of a private individual, to support 
amendment is a protection only against state action, federal jurisdiction on this ground.28 
the claimed denial of due process or equal protec- The federal courts have jurisdiction where the 
tion must result from the act of the state, and claimed violation of the Fourteenth Amendment or 


87. tr.S. —^Risty V, Chicago, IL I. & 
P. Ry. Co.. S.D.. 46 S.Ct 236. 270 
U.S. 378. 70 UBd. 641. 

Brooks V. School Dist. of City of 
Moberly, Mo.. C.A.Mo., 267 F.2d 733 
—Walgreen Co. v. Donovan, C.A. 
Minn.. 227 P.2d 165—Dennis v. Vil¬ 
lage of Tonka Bay, C.C.A.Mlnn., 161 
F.2d 411—Morris v. Williams, C.C. 
A.Ark.. 149 F.2d 703—Kerr v. Enoch 
Pratt Free Library of Baltimore 
City, C.C.A.Md., 149 P.2d 212, cer¬ 
tiorari denied 66 S.Ct. 26. 326 U.S. 
721, 90 L.Ed. 427—Gladstone v. Gal- 
ton, C.C.A.Cal., 146 F.2d 742—City 
of Detroit v, Detroit & Canada Tun¬ 
nel Co., C.C.A,Mich., 92 F.2d 833— 
Conn V. Ringer, C.C.A.Ohio, 32 P.2d 
639—^E. C. Atkins Sc Co. v. Dunn. C. 
C.A.lnd., 28 F.2d 6. 

Browder v. Gayle, D.C.Ala., 142 F. 
Supp. 707, affirmed 77 S.Ct. 146, 362 
U.S. 903, 1 L.Ed.2d 114, rehearing 
denied 77 S.Ct. 323, 352 U.S. 950, 1 
L.Ed.2d 245 and Owen v. Browder, 
77 S.Ct. 145, 352 U.S. 903, 1 L.Ed.2d 
114, rehearing denied 77 S.Ct. 323, 
862 U.S. 955, 1 L.Ed.2d 246—Mc- 
Laurin v. Oklahoma State Regents 
For Higher Ed., D.C.Okl., 87 F. 
Supp. 628—^White Cleaners & Dyers 
▼. Hughes, D.C.La., 7 F.Supp. 1017. 

Connor v. Board Com’rs of Logan 
County, Ohio. D.C.Ohio, 12 F.2d 789. 
26 C.J. p 723 note 60. 

Tax oa chain stores 

Suit to enjoin collection of state 
tax on chain stores as denying equal 
protection under Federal Constitu¬ 
tion held within Jurisdiction of fed¬ 
eral court. 

U.S.—Great Atlantic & Pacific Tea 
Co. V. Valentine, D.C.Iowa, 12 F. 
Supp. 760, affirmed Valentine v. 
Great Atlantic & Pacific Tea Co., 
57 S.Ct. 56. 299 U.S. 32, 81 L.Ed. 22. 

Kaolal dlsorfanlaatlon 

(1) Federal district court had ju¬ 
risdiction of action brought by plain¬ 
tiffs on behalf of themselves as Ne¬ 
gro citlsens of city and other Negro 
citizens similarly situated for judg¬ 
ment declaring ordinance and prac¬ 
tice and custom of city of denying 
to Negroes permission to use public 
parks allegedly depriving them of 
their constitutional rights as secured 
by Fourteenth Amendment. 

U.S.—Gilmore v. City of Montgomery. 
Ala., D.C.Ala., 176 F.Supp. 776. 

<2) Complaint of Pullman porters 
that order of Texas railroad commis¬ 
sion forbidding operation of sleeping 
oar on train unless car was in charge 
of Pullman conductor discriminated 
against Negroes in violation of Four¬ 


teenth Amendment tendered a sub¬ 
stantial constitutional issue. 

U.S.—Railroad Commission of Texas 
V. Pullman Co., Tox., 61 S.Ct. 643, 
312 U.S. 496, 86 L.Ed. 971. 

(3) Directors and superintendents 
of school district may be protected by 
a federal injunction in their efforts to 
operate school district on a desegre¬ 
gated basis and thus secure equal 
protection of the laws to all persons 
within the district, and the jurisdic¬ 
tion of the federal courts may be in¬ 
voked to prevent a conspiracy to in¬ 
terfere with performance of duties by 
school board members to secure equal 
protection of the laws to all persons 
within school district by means of 
operating public schools on desegre¬ 
gated basis. 

U.S.—Brewer v. Hoxie School Dist. 
No. 46 of Lawrence County, Ark., 

C. A.Ark., 238 F.2d 91. 

28. U.S.—^Eaton v. Board of Mana¬ 
gers of James Walker Memorial 
Hospital, C.A.N.C., 2G1 F.2d 621— 
Shemaitls v. Reid, C.A.Ill., 193 P.2d 
119—Givens v. Moll, C.A.Ala., 177 
P.2d 765, certiorari denied 70 S.Ct. 
999, 339 U.S. 964, 94 L.Ed. 1373. 

Eaton V. Board of Managers of 
James Walker Memorial Hospital, 

D. C.N.C., 164 F.Supp. 191—Walker 
V. Dallas Independent School Dist., 
D.C.Tex., 76 F.Supp. 652—Interna¬ 
tional Union of Mine, Mill, and 
Smelter Workers v. Tennessee Cop¬ 
per Co., D.C.Tenn., 31 F.Supp. 1016 
—Harness v. City of Englewood, D. 
C.Colo,, 16 F.Supp. 140. 

26 C.J. p 725 notes 77, 78. 

XUegal conduct by individuals direct- 
•d at coercing ofllcialB 
In an action by school officials to 
enjoin individuals from conspiring 
to obstruct school officials’ duty to 
secure equal protection of the laws 
in the operation of public schools on 
a desegregated basis, federal juris¬ 
diction was upheld as against a con¬ 
tention that the Fourteenth Amend¬ 
ment applied only to state action and 
that the right of equal protection is 
a personal right, the court referring 
to the argument of the party assert¬ 
ing jurisdiction to the effect that if 
the defendants' illegal conduct suc¬ 
ceeded in coercing the school officials 
to rescind its segregation order, such 
rescission could only be accomplish¬ 
ed by state action, apparently ap¬ 
proved this view, and went on to 
state that while, generally speaking, 
the right to equal protection is a per¬ 
sonal right of individuals, this is only 
a rule of practice which will not be 
followed where the identity of Inter¬ 
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est between the party asserting the 
right and the party in whose favor 
the right directly exists is sufficient¬ 
ly close, and held that the duthvs of 
the school ofllcials w.^re so interwov¬ 
en with the rights find privileges of 
the colored pupils as to bring the 
case within the provisions of the 
Fourteenth Amendment. 

U.S.—Brewer v. Hoxie School Diet. 

No. 46 of Lawrence County, Ark., 

C. A.Ark., 238 P.2d 91. 

▲ots of lawyer were aot acts of a 
state. 

U.S.—Givens v. Moll, C.A.Ala., 177 F. 

2d 765, certiorari denied 70 S.Ct. 

999, 339 U.S. 964, 94 L.Ed. 1373. 
Tort aotiou against bar examiners 

District court is without jurisdic¬ 
tion of tort action based on refusfil 
of bar examiners of commonwealth, 
to recommend plaintiff for admission 
to the bar, where claim of federal 
jurisdiction is based on Fourteenth 
Amendment, which has no application 
to the action of private individuals. 
U.S.—Mason v. Hitchcock, C.C. A. 

Mass., 108 F.2d 134. 

Hospital performing services for 
oonnty; reversion in oonnty 

Where charter of hospital corpora¬ 
tion was granted by private act cre¬ 
ating corporation with its own board 
of managers with full power and au¬ 
thority to set forth its own rules and 
regulations, and no public funds were 
received by corporation except ap¬ 
proximately five per cent of its total 
revenue which was paid by county 
pursuant to contract for services per¬ 
formed, hospital was a private corpo¬ 
ration and its act of alleged discrim¬ 
ination in denying admittance of Ne¬ 
gro doctors to its “Courtesy Staff” 
was not an action of state and did not 
give federal court jurisdiction, not¬ 
withstanding facts that city and 
county had a reverter in one half of 
hospital land should hospital fail to 
be used for hospital purposes, and 
that In past city and county had 
made contributions which were sub¬ 
sequently declared unconstitutional. 
U.S.—Eaton v. Board of Managers of 

James Walker Memorial Hospital, 

D. C.N.C., 164 F.Supp. 191. 
Proprietary aotlon of unaiolpality 

Where a municipality is acting in 
a purely proprietary capacity, and 
not in the exercise of powers dele¬ 
gated to it by the state, its actions 
are not state action, and so not with¬ 
in the scope of the Fourteenth 
Amendment, and the federal courts 
do not have jurisdiction. 

U.S.—City of Louisville v. Louisville 

Hy. Co., C.CA.Ky., 39 F.2d 822. 
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denial of due process or equal protection is by offi¬ 
cers or agents of the state,29 be they legislative, ex¬ 
ecutive, or judicial,30 where they purport to act un- 
•der state authority^l or obviously act in the per- 
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formance of their official duties and this is the 
rule regardless of whether the state has authorized 
the wrongful acts,32 or has forbidden them by con¬ 
stitutional or legislative provisions,33 although there 


S^9. TJ.S.—Bell V. Hood. Cal., 66 S.Ct 
773, 327 U.S. 678. 90 L.Ed. 939— 
Steiling V. Conalantin. Tox.. 63 S 
Ct. 190, 287 U.S. 378. 77 L.Ed. 375— 
HeJkness v. Irion, La., 49 S.Ct. 40, 
278 U.S. 92, 73 L.Ed. 198—Oklaho¬ 
ma Natural Gas Co. v. Russell. 
Okl., 43 S.Ct. 353, 261 U.S. 290, 67 
L.Ed. 659. 

Westminster School List, of 
Orange County v. Mendez, C.C.A. 
Cal., 161 F.2d 774—Southern Cali¬ 
fornia Telephone Co. v. Hopkins, C 
C.A'Jal., 13 F2d 814, aflirniod 48 
S.Ct. 180, 275 US. 393, 72 L.Ed. 329. 

Constantine v. Southwestern 
Louisiana Institute, D.C.La., 120 F. 
Supp. 417—Refoiile v. Ellis, D.C. 
Ca., 74 P.Supp. 336. 

Texas Electric Service Co. v. City 
of Seymour, D.C.Tex., 64 P.2d 97, 
reversed on other grounds, C.C.A., 
Cit> of Seymtmr v. Texas Electric 
Service Co., 66 F.2d 814, certiorari 
denied Texas Electric Service Co. v. 
City of Seymour, 64 S.Ct. 121, 290 
U.S. 685, 78 L.Ed. 500—-Etna Ins. 
Co. V. Plyde. D.C.Mo., 34 F.2d 185, 
affirmed National Fire Ins. Co. of 
Hartford v. Thompson, 60 S.Ct. 288, 
281 U.S. 331, 74 L.Ed. 881—Union 
Light, Heat & Power Co. v. Rail¬ 
road Commission of Commonwealth 
of Kentucky, H.C.Ky., 17 F.2d 14.3. 
Courts will not he g-ovemed merely 
hy technical rules in determining 
whether a particular body may be 
classified as a state agency to such 
an extent that its action is subject 
to the constitutional restraints im¬ 
posed on the state. 

Xj.s.—Kerr v. I'hioch Pratt Free Li¬ 
brary of Baltimore City, C.C.A.Md., 
149 P.2d 212, certiorari denied 66 S. 
Ct. 26, 326 U.S. 721, 90 L.Ed. 427. 
An ordinance in violation of the 
due process or equal protection claus¬ 
es of the Fourteenth Amendment pre¬ 
sents a question arising under the 
Constitution. 

U.S.—Dennis v. Village of Tonka B.-*y, 
C.C.A.Minn., 151 F,2d 411—Glad¬ 
stone V, Galton, C.C.A.Cal., 145 F. 
2d 742. „ 

Risley V. Utica, C.C.N.T., 173 F. 
502 —Cleveland City R. Co. v. City 
of Cleveland, C.C.Ohio, 94 P. 385, 
affirmed 24 S.Ct. 756, 194 U.S. 617, 
48 L.Ed. 1102. 

Browder v. Gayle, D.C.Ala., 142 F. 
Supp. 707. affirmed 77 S.Ct. 145, 
352 U.S. 903. 1 L.Ed.2d 114, rehear¬ 
ing denied 77 S.Ct. 823, 862 U.S. 
950 1 L.Ed.2d 246 and Owen v. 

Browder. 77 S.Ct. 145, 862 U.S. 903. 
1 L.Ed.2d 114, rehearing denied 77 
S.Ct. 323, 362 U.S, 956, 1 L.Ed.2d 
245. 


Relief in 8l;ate courts 

(1) That state agent’s act can be 
reviewed In state courts does not 
oust federal courts of jurisdiction. 
U.S.—Central Kentucky Natural Gas 

Co. V. Railroad Commission of Ken¬ 
tucky, D.C.Ky.. 37 P.2d 938. 

(2) Federal courts may assume Ju- 
rlsdiclion without waiting until the 
state courts have upheld the acts as 
authorized by the state law. 

U.S.—Home Telephone & Telegraph 
Co. V. Los Angeles, Cal., 33 S.Ct. 
312, 227 U.S. 278. 67 L.Ed. 510. 

25 C.J. p 725 note 76. 

30. U.S.—^Mooney v. Holohan, 65 S. 
Ct. 340. 291 U.S. 103, 79 L.Ed. 791, 
98 A.L.R. 406, rehearing denied Ex 
parte Mooney, 65 S.Ct. 611, 294 U.S. 
732. 79 L.Ed. 1261. 

25 C.J. p 725 note 72. 

G-ovemor of state is in same posi¬ 
tion as any other state official; state 
cannot, by transferring legislative 
power to governor, to be exercised 
by him under guise of issuing mili¬ 
tary orders, escape judicial inquiry 
into effect of such orders as override 
private rights secured by Federal 
Constitution. 

U.S.—Sterling v. Constantin, Tex., 53 
S.Ct. 190, 287 U.S. 378, 77 LBd. 376. 

31. U.S,—Sterling v. Constantin, su¬ 
pra. 

Henrietta Mills v. Rutherford 
County. N. C., C.CA.N.C., 32 P.2d 
670, affirmed GO S.Ct. 270, 281 U.S. 
121, 74 L.Ed. 737—City of Dayton, 
Ohio, V. City Ry. Co., C.C.A.Ohio, 
16 P,2d 401—Southern California 
Telephone Co. v. Hopkins, C.C.A. 
Cal., 13 F.2d 814, ailjrmtd 48 S.Ct. 
180, 276 U.S. 393, 72 L.Ed. .329. 

Constantine v. Southwestern 
Louisiana Institute, D.C.La., 120 F. 
Supp. 417. 

26 C.J. p 725 note 76. 

Alleged conspiracy among sheriff, 
Justice of the peace, corporation, and 
an individual, to violate rights of 
labor organizations and their mem¬ 
bers to constitutional protection 
against unreasonable searches and 
.seizures, invasion of freedom of 
speech and freedom of press, unlaw¬ 
ful and unwarranted Incarcerations, 
arrests, and failure to allow reason¬ 
able bail, was without "state author¬ 
ity" or "color of state authority" and 
constituted only the action of the in¬ 
dividual participants and hence did 
not constitute invasion of rights un¬ 
der the Fourteenth Amendment 
which might be restrained by federal 

court. ^ 

(j S.—International Union of Mine, 
Mill, and Smelter Workers v. Ten¬ 
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nessee Copper Co., D.C.Tenn., 31 F. 
Supp. 1015. 

31.5 U.S.— Westminster School Dlst. 
of Orange County v. Mendez, C.C. 
A.Cal., 161 F.2d 774. 

32. U.S.—Sterling v. Constantin. 
Tex., 63 S.Ct. 190, 287 U.S. 378, 77 
L.Ed. 375. 

Westminster School Dlst. of 
Orange County v. Mendez, C.C.A. 
Cal., 161 F.2d 774. 

Constantine v. Southwestern 
Louisiana Institute. D.C.La., 120 
F.Supp. 417—Refoule v. Ellis, D.C. 
Ga., 74 P.Supp. 336. 

25 C.J. p 725 note 70. 

Znoonsistent positions as to author¬ 
ity 

A state officer cannot, on the one 
hand, as a means of doing a wrong 
forbidden by the amendment, proceed 
on the assumption of the possession 
of state power, and at the same time, 
for the purpose of avoiding the appli¬ 
cation of the amendment, deny the 
power, and thus accomplish the 
w'rong. 

U.S.—Home Telephone & Telegraph 
Co. V. Los Angeles, Cal., 33 S.Ct. 
312, 227 U.S. 278, 67 L.Ed. 510. 

Kentucky Power & Light Co. v. 
City of Maysvllle, D.C.Ky., 36 P.2d 
816. 

33. U.S.—Sterling v. Constantin, 
Tex., 63 S.Ct. 190, 287 U.S. 378. 77 
L.Ed. 876—^Home Telephone & Tel¬ 
egraph Co. V. Los Angeles, Cal., 33 
S.Ct. 312, 227 U.S. 278. 57 L.Ed. 
510. 

Southern California Telephone 
Co. V. Hopkins, C.C.A.Cal., 18 P.2d 
814, affirmed 48 S.Ct. 180, 276 U.S. 
393, 72 L.Ed. 329. 

Gobitls V. Minersville School 
Dist., D.C.Pa., 21 P.Supp. 681, 
Union Light, Heat & Power Co. 
V. Railroad Commission of Com¬ 
monwealth of Kentucky, D.C.Ky., 
17 P.2d 143—Bank of Arizona v. 
Howe. D.C.Ariz., 293 P. 600. 

25 C.J. p 726 note 71. 

Wrougful admiulstratlou of valid 
statute 

(1) Thus the action of a state 
official in wrongfully administering 
a valid state statute is a state ac¬ 
tion for which redress may be ob¬ 
tained in the federal courts by one 
whose constitutional rights are there¬ 
by infringed. 

U.S.—Greene v. Louisville & Interur- 
ban R. R. Co., Ky., 37 S.Ct. 673, 
244 U.S. 602, 61 L.Ed. 1280. 

Bank of Arizona v. Howe, D.C. 
Ariz., 293 P. 609. 

25 C.J. p 726 note 80. 
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are decisions, both prior and subsequent to the hold¬ 
ings of the Supreme Court cited in support of the 
preceding statements, in which it is held that federal 
courts have jurisdiction only where the acts of the 
state officer or agent are within the scope of the au¬ 
thority delegated to him by the state and are valid 
under state law.®* The unlawful administration by 
state officers of a state statute fair on its face, 
resulting in its unequal application to those who are 
entitled to be treated alike, is not a denial of equal 
protection within the jurisdiction of the federal 
courts unless there is shown to be present in it 
an element of purposeful discrimination.®*-® 


Privileges and immunities clause. Section 2 of 
Article IV of the Federal Constitution providing 
that the citizens of each state shall be entitled to- 
all privileges and immunities of citizens in the sev¬ 
eral states has been held to be unavailable as a basis 
of federal jurisdiction in the absence of diversity 
of citizenship.®*-^® 

State judicial action. The federal district courts 
have no authority to review as on appeal the ac¬ 
tions of a state court because of a claimed viola¬ 
tion of constitutional rights.®® The mere fact that 
a state court judgment or decision is erroneous,®® 


(2) However, It has been held that 
questions involving misconstruction 
of state laws are for state courts in 
first instance and can reach federal 
courts only by certiorari to state 
courts. 

U.S.—^Madden Bros. v. Railroad A 
Warehouse Commission of Minne¬ 
sota, D.C.Minn., 43 F.2d 236. 

34, U.S.—City of Memphis v. Cum¬ 
berland Telephone & Telegraph Co., 
Tenn.. 81 S.Ct. 116, 218 U.S. 624. 
64 Li.Ed. 1186—Barney v. New York, 
N.Y., 24 S.Ct. 602, 193 U.S. 430, 48 
L.Ed. 737. 

Jones V. Oklahoma City, C.C.A. 
Okl., 78 F.2d 860—Berry v. Ring- 
gold County, Iowa, D.C.Iowa, 43 F. 
2d 169—Carolina & N. W. Ry. Co. 
v. Town of Lincolnton, C.C.A.N.C., 
33 F.2d 719. 

Shanks v. Banting Mfg, Co., D.C. 
Ohio, 9 F.2d 116—Palestine Tele¬ 
phone Co. V. City of Palestine, D.C. 
Tex., 1 F.2d 849—United Mine 
Workers of America, Pist. No. 17, 
v. Chafln, D.C.W.Va., 286 F. 959— 
Glucose Refining Co. v. Chicago, D. 
C.Ill., 138 F. 209—Farson v. Chica¬ 
go, D.C.Ill., 138 P. 184. 

26 C.J. p 725 note 73. 

Zn an attempt to hannonlze the au¬ 
thorities, it has been held that the 
fact that the act complained of vio¬ 
lates the state constitution does not 
bar federal jurisdiction where, but 
for such constitutional inhibition, the 
act would be authorized, but that 
where the act is beyond the power 
granted, it is not a state action and 
will not support federal jurisdiction. 
U.S.—East St. Louis Ry. Co. v. City 
of East St. Louis, D.C.Ill., 18 F.2d 
852. 

Acts of sohool oAoials act supportod 
by legislative sets 

Where bill alleged expulsion of 
plaintiffs from school by school offl- 
ciala for refusal to submit to vaccina¬ 
tion against smallpox and alleged! 
acts of all defendants were not sup¬ 
ported by legislative acts, federal 
court was without Jurisdiction. 

U.S.—Walker v. Dallas Independent 
School Dist, D.C.Tex., 76 F.Supp. 
852. 


Aotioa of judge of state court in 
bolding party guilty of contempt has 
been held not to constitute state ac¬ 
tion. 

U.S.—Shemaltls v. Reid, C.A.I11., 193 
F.2d 119. 

When act complained of is plainly 
and clearly In violation of a state law 
it is not an act of the state. 

U.S,—Snowden v. Hughes, C.C.A.Ill., 
132 F.2d 476, affirmed 64 S.Ct. 897, 
321 U.S. 1, 88 L.Ed. 497, rehearing j 
denied 64 S.Ct. 778, 821 U.S. 804. 
88 L.Ed. 1090. | 

34.5 U.S.—Snowden v. Hughes, 64 S. 
Ct. 397, 821 U.S. 1, 88 L.Ed. 497. 

Darby v. Daniel, D.C.MiBs., 168 F. 
Supp. 170. 

Wrongful Interprstation of voter 
regictration law or the misapplica¬ 
tion of the law by registrar would 
not give federal court jurisdiction 
since discrimination alone can justify 
maintaining action. 

U.S.—Ventre v. Ryder, D.C.La., 176 
F.Supp. 90—Darby v. Daniel, D.C. 
Miss., 168 F.Supp. 170. 

84.10 U.S.—^New Jersey Chiroprac¬ 
tic Ass’n V. State Bd. of Medical 
Examiners of N. J., D.C.N.J., 79 F. 
Supp. 327. 

Refusal of Ucense to practice law 

does not Involve deprivation of priv¬ 
ilege of citizen guaranteed by provi¬ 
sion referred to In text so as to give 
federal court jurisdiction. | 

U.S.—Starr v. State Bd. of Law Ex¬ 
aminers of Ind., C.C.A.Ind., 159 F.2d | 
306, certiorari denied 67 S.Ct. 1348, 
831 U.S. 830, 91 L.Ed. 1844, rehear- 
ing denied 67 S.Ct. 1760, 331 U.S. 
870, 91 L,Ed, 1873. 

35. U.S.—Heller v, Kreider, C.C.A. 
Pa., 98 F.2d 106. 

Temple v. Lumber Mut. Cas. Ins. 
Co. of N. Y., D.C.N.J., 149 F.Supp. 8. 
affirmed. C.A., 250 F.2d 748—Appli¬ 
cation of Heller, D.C.Pa., 39 F. 
Supp. 810. 

Trauss v. City of Philadelphiau 
D.C.Pa., 169 F. 672. 

Impairment of contract by Judicial 
decision see supra this section. 

38. U.S.— ^Worcester County Trust 
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I Co. V. Riley, Mass., 58 S.Ct. 186, 802 
U.S. 292, 82 L.Ed. 268. 

Drawdy Inv. Co. v. Leonard, CA. 
Pla., 261 F.2d 226--U. S. ex rel. 
Sleg V. Ragen. C.A.Ill., 247 F.2d 638, 
certiorari denied 78 S.Ct. 276, S55 
U.S. 900, 2 L.Ed.2d 197—Biggs v. 
Ward, C.A.I11., 212 F.2d 209—She- 
maltis V. Reid, C.A.Ill., 193 F.2d 
119— Corpus Juris Secundum cited 
in Givens v. Moll. C.A.Ala., 177 P. 
2d 765, 767, certiorari denied 70 S. 
Ct. 999, 339 U.S. 964, 94 L.Ed. 1373 
—Hendron v. Yount-Lee Oil Co., 
C.C.A.Tex.. 108 F.2d 759, certiorari 
denied 61 S.Ct. 21, 311 U.S. 664, 8S 
L.Ed. 426—Pryberger v. Parker, C. 
C.A.Minn., 28 F.2d 493, vacated on 
other grounds 31 F.2d 1012. 

Phoenix Oil Co. v. Mackenzie Oil 
Co., D.C.Del., 56 P.2d 1070—Flani¬ 
gan V. Security-First Nat. Bank of 
Los Angeles, D.C.Cal., 41 F.Supp. 
77. 

26 C.J. p 723 note 51 [c]. 

Due process and equal proteotlou 

(1) Lack of due process is not es¬ 
tablished by showing a state court’s 
decision is erroneous since such error 
may bo corrected In state courts. 
U.S.—Biggs V. Ward, C.A.IU., 212 F. 

2d 209—Thomson v. Butler, C.CA. 
Mo., 136 F.2d 644, certiorari denied 
64 S.Ct. 69. 320 U.S. 761, 88 L.Ed. 
464, rehearing denied 64 S.Ct. 166, 
320 U.S. 813, 88 L.Ed. 491. 

(2) Moreover, even an erroneous 
decision by the highest state court 
does not by itself establish a denial 
or due process or equal protection 
presenting a Justiciable federal ques¬ 
tion. 

U.S.—Smith V. Fourth Nat. Bank of 
Tulsa. C.C.A.Okl., 141 F.2d 294. 

(3) Highest state court’s construc¬ 
tion of state constitution raises no> 
question under due process or equal 
protection clauses of Federal Consti¬ 
tution. 

U.S.—Shumaker v. Resoner, D.C.Ind., 
80 F.2d 106. 

Claimed misooustraotioa of statute 
Claim that state court, in constru¬ 
ing state statute, misconstrued such 
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or unjust,or the result of improper practices on 
the part of one of the litigants, or inconsistent 
with prior decisions,37 raises no constitutional ques¬ 
tion on which the jurisdiction of the federal courts 
can be based. The fact that the decisions of courts 
of different states as to the place of domicile, where 
the state’s taxing power is dependent on domicile 
within Its boundaries, are inconsistent does not pre¬ 
sent a constitutional question under the Fourteenth 
Amendment or the full faith and credit clause.** 
No federal question is presented by a claim that a 
state court’s action in directing a verdict was not 
warranted by the evidence,** that a state court re¬ 
fused to follow the procedure of submitting the 
matter to the court en banc, as required by state 
practice where a federal question is involved,^* 
that a state court improperly amended its judg- 
ment,4i or that a state appellate court failed to con¬ 
sider an assignment of error.^* 

On the other hand, due process requires that pro¬ 
ceedings in a state court conform to fundamental 
conceptions of justice, and the federal courts will in¬ 
tervene to protect the life or liberty of one from a 
judgment if a pioceeding is not conducted according 
to such standards and the state supplies no cor¬ 


rective process.^* A federal question has been held 
to be presented where the property interests of one 
not a party to a state litigation are injured by an 
order in that litigation but the fact that a judg¬ 
ment in a case to which a claimant was not a party 
will serve as a precedent adverse to the claim will 
not of itself support federal jurisdiction of the 
claim.^* 

A party is not entitled to resort to the federal 
courts where his constitutional rights would be in¬ 
fringed only if, on action being brought by him in 
the state courts, their decision on a certain point 
would be adverse to him.^* 

Where a case is properly pending in the state 
courts, which can proceed to an adjudication in 
the regular and orderly administration of justice, a 
federal court cannot be called on to interpose on 
the ground that the decision of the state courts, 
might be such as to render their final action un¬ 
constitutional,^*^ as the presumption is that if there 
is any repugnancy to the constitution the state courts 
will so declare,^* and if they fall into error the 
decision can be reviewed by the supreme court of 
the United States.^* 


statute, of itself, does not present a 
federal question. 

U.S.—State of Wash. v. Maricopa 
County, Ariz., C.C.A.ArIz,, 152 F.2d 
556, certiorari denied 66 S.Ct. 900, 
827 U.S. 799, 90 L.Ed, 1024. 

Znvalidity of servloe on persons not 
necessary parties 

Alleged Invalidity of service on 
persons who were not necessary par¬ 
ties cannot be claimed to be violative 
of due process for purposes of feder¬ 
al Jurisdiction. 

U.S.—Thomson v. Butler. C.C.A.Mo., 
136 F.2d 644, certiorari denied 64 
S.Ct. 69. 320 U.S. 761, 88 L.Ed. 454, 
rehearing denied 64 S.Ct. 166, 820 
U.S. 813, 88 L.Ed. 491. 

36.5 U.S.—Thomson v. Butler, supra. 
36.10 U.S.—Thomson v. Butler, su¬ 
pra. 

Alleged inoompetenoy or negligence 
of attorney employed by parties for 
litigation in state court to recover 
possession of an adopted child did not 
constitute ground for application of 
the Fourteenth Amendment as basis 
for resort to federal court. 

U.S.—Carquevllle v. Woodruff, C.C.A. 

Ohio, 153 F.2d 1011. 

37 . U.S.—^Worcester County Trust 
Co. v. Riley, Mass., 58 S.Ct. 185, 302 
U.S. 292, 82 L.Ed. 268. 

Smith V. Fourth Kat. Bank of 
Tulsa, C.C.A.Okl.. 141 F.2d 294. 

88. U.S.—^Worcester County Trust 
Co. V. Riley, Mass., 58 S.Ct. 186, 
302 U.S. 292, 82 L.Ed. 268. 


39 . U.S.—^Wagner Electric Mfg. Co. 
V. Lyndon, Mo., 48 S.Ct. 689, 262 U. 
S. 226, 67 L.Ed. 961, certiorari de¬ 
nied 48 S.Ct. 361, 261 U.S. 614, 67 
L.Ed. 827. 

40 . U.S.—Wagner Electric Mfg. Co. 
V. Lyndon, supra. 

41. U.S.—Sargeant v. Grimes, C.C.A. 
Colo., 70 F.2d 121, certiorari denied 
66 S.Ct. 79, 293 U.S. 668, 79 L.Ed. 
667. 

48 . U.S.—Lake v. Central Sav. Bank 
of Oakland. C.C.A.Cal., 27 F.2d 847, 
certiorari denied 49 S.Ct. 261, 279 
U.S. 836, 73 L.Ed. 984. 

43 . U.S.—Mooney v. Holohan, 65 S. 
Ct. 340, 294 U.S. 103, 79 L.Ed. 791, 
98 A.L.R. 406, rehearing denied Ex 
parte Mooney, 66 S.Ct. 611, 294 U. 
S. 732, 79 L.Ed. 1261. 

Ind.—State ex rel. White v. Hilge- 
mann, 34 N.E.2d 129, 218 Ind. 572. 

Xa orimlnal trial 

Where due process of law clause 
of Fourteenth Amendment has been 
disregarded in a criminal trial in a 
state court, federal courts will en¬ 
force the constitutional guarantee. 
U.S.—U. S. ex rel. Weber v. Ragen, 
C.A.I11., 176 F.2d 679, certiorari 
dismissed 70 S.Ct. 49, 338 U.S. 809, 
94 L.Ed. 489. 

Party oaanot olalm to have been 
denied prooednral due process so as 

to confer Jurisdiction on the federal 
courts of an action attacking state 
court proceedings so long as he had 
notice and an opportunity to be 
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heard, or has litigated or had oppor¬ 
tunity to litigate the same matter in 

the former proceeding. 

U.S.—Drawdy Inv. Co. v. I»eonard, C. 
A.Fla., 261 F.2d 226. 

44 . U.S.—Boynton v. Moffat Tunnel 
Improvement Diet., CC.A.C 0 I 0 ., 67 
F.2d 772, certiorari denied Moffat 
Tunnel Improvement Dist. v. Boyn¬ 
ton, 63 S.Ct. 20, 287 U.S. 620, 77 
L.Ed. 538. 

46. U.S.—Bristow Battery Co. v. 
Board of Com’rs of Rogers Coun¬ 
ty, Okl., C.C.A.Okl., 37 F.2d 604, 
certiorari denied Board of County 
Com’rs of Rogers County, Okl, v. 
Bristow Battery Co., 51 S.Ct. 23, 282 
U.S. 543, 76 L.Ed. 748, and rehear¬ 
ing denied, C.C.A., Bristow Battery 
Co. V. Board of Com’rs of Rogers 
County, Okl., 38 F.2d 562, certiorari 
denied Board of County Com'rs of 
Rogers County, Okl., r. Bristow 
Battery Co., 51 S.Ct. 28, 282 U.S. 
843, 75 L.Ed. 748. 

49 . U.S.—Gundall v. Manhattan R. 
Co., D.C.N.T., 206 F. 410, 413, af¬ 
firmed 211 F. 326, 127 C.CJl. 676. 

26 C.J. p 724 note 60. 

47 . U.S.—^Defiance Water Co. r. 
Defiance, Ohio, 24 S.Ct. 63, 191 U. 
S. 184, 48 L.Ed. 140. 

48 . U.S.—Defiance Water Co. v. Defi¬ 
ance, Ohio, supra. 

Supreme Council of Royal Arca¬ 
num V. Hobart, Mass., 244 F. 886, 
167 C.C.A. 11. 

49 . U.S.—Defiance Water Co^ v. Defi- 
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Valuation of property for tax purposes. A claim 
of discrimination in taxation effected by systematic 
inequality in the valuation of property raises a con¬ 
stitutional question but the mere fact that prop¬ 
erty is assessed at an erroneous or incorrect value 
will not support federal jurisdiction.^^ The claim 
that an assessment was made without notice and 
a hearing being given the taxpayer does not present 
a constitutional question where the state procedure 
provides for a hearing by the tax officials at the tax¬ 
payer’s instance before the assessment becomes ef- 

fective,52 

Rate regulation. The federal courts have juris¬ 


diction of an action attacking an exercise of the 
rate-making powers of a state where the rates fixed 
are so low as to amount to a confiscation of prop¬ 
erty,63 where the utility company has been denied 
notice and a fair and open hearing,®^ or where the 
state does not provide for a judicial review of both 
the law and the facts of the decision of the rate¬ 
making body;65 and a utility company may go into 
a federal court to test the propriety of a rate regu¬ 
lation order made by a state administrative agency 
where review by the state courts is practically pre¬ 
cluded by the risk of great penalties which such 
review would entail.66 A claim that the rates fixed 


ance, Ohio, 24 S.Ct. 63, 191 U.S. 184, 
48 L.Ed. 140. 

60. U.S.—Bohler v. Callaway, Go., 
45 S.Ct. 431, 267 U.S. 479, 69 L.Ed. 
746—Chicago Great Western Ry. 
Co. V. Kendall, Iowa. 45 S.Ct. 66, 
266 U.S. 94, 69 L.Ed. 183—Keokuk 
& Hamilton Bridge Co. v. Salm. 
Ill., 42 S.Ct. 207, 268 U.S. 122. 66 
L.Ed. 496. 

Lehigh Valley R. Co. of New Jer¬ 
sey V. Martin, C.C.A.N.J., 100 F.2d 
189, certiorari denied 69 S.Ct. 592, 
306 U.S. 651, 83 L.Ed. 1049. rehear¬ 
ing denied 59 S.Ct. 784, 306 U.S. 

669, 83 L.Ed. 10G3, certiorari denied 
Central R. Co. of New Jersey v. 
Martin, 59 S.Ct. 592. 306 U.S. 651. 83 
L.Ed. 1049, rehearing denied 69 S. 
Ct. 784, 306 U.S. 670, «3 L.Ed. 1063, 
certiorari denied 69 S.Ct. 692, 306 
U.S. 651. 83 L.Ed. 1049, rehearing 
denied 69 S.Ct. 785. 306 U.S. 670, 
83 L.Ed. 1063, certiorari denied 
Delaware, L. & W. R, Co. v. Mar¬ 
tin, 69 S.Ct. 593, 306 U.S. 651, 83 
L.Ed. 1049, rehearing denied 69 S. 
Ct. 785, 306 U.S. 670, 83 L.Ed. 1063, 
certiorari denied New York Cent. 

R. Co. V. Martin, 69 S.Ct. 593, 306 ! 
U.S. 651, 83 L.Ed. 1049, rehearing 
denied 59 S.Ct. 785, 306 U.S. 670. 83! 
L.Ed. 1063, certiorari denied New 
Jersey & N. T. R. Co. v. Martin, 
69 S.Ct. 693, 306 U.S. 661, 83 L.Ed. 
1049, rehearing denied 69 S.Ct, 785, 
306 U.S. 670, 83 L.Ed. 1063, certio¬ 
rari denied New York, S. & W. R. 
Co. v. Martin, 59 S.Ct. 693, 306 U. 

S. 651, 83 L.Ed. 1049, rehearing de¬ 
nied 69 S.Ct. 786, 306 U.S. 670, 83 
L.Ed. 1063, certiorari denied Erie 
R. Co. V. Martin. 59 S.Ct. 593, 306 
U.S. 651, 83 L.Ed. 1049, rehearing 
denied 69 S.Ct. 785, 306 U.S. 670, 
83 L.Ed. 1063, certiorari denied Le¬ 
high Valley R. Co. v, Martin, 59 S. 
Ct. 593, 306 U.S. 651, 83 L.Ed. 1049, 
rehearing denied 69 S.Ct. 785, 306 
U.S. 670, 83 L.Ed. 1063—Conn v. 
Ringer, aC.A.Ohlo, 32 P.2d 639— 
Henrietta Mills v. Rutherford 
County. N. C, C.C.A.N.C.. 32 P.2d 

670, affirmed 60 S.Ct. 270, 281 U.S. 
121, 74 L.Ed. 737—Southern Cali¬ 


fornia Telephone Co. v. Hopkins, C. 
C.A.Cal., 13 F.2d 814, afflrined 48 S. 
Ct. 180, 275 U.S. 393, 72 L.Ed. 329. 

Western Union Telegraph Co. v. 
Tax Commission of Ohio, D.C.Ohio, 
21 F.2d 355—Connecting Gas Co. v. 
Imes. D.C.Ohio, 11 F.2d 191—Bank 
of Arizona v. Howe, D.C.Ariz., 293 
F. 600—Chicago & N. W. Ry. Co. v. 
Eveland, D.C.S.D., 285 P. 425. vacat¬ 
ed on other grounds. C.C.A., 289 F. 
783—Gammlll Lumi»cr Co. v. Board 
of Sup'rs of Rankin County, D.C. 
Mias., 274 F. 630. 

Unequal assessments as denial of 
equal protection of laws see Consti¬ 
tutional Law § 522. 

51. U.S.—Cumberland Pipe Line Co. 
V. Lewis, D.C.Ky., 17 F.2d 167— 
Connecting Gas Co. v. Imes, D.C. 
Ohio, 11 F.2d 191. 

“It is not enough that the tax ofll- 
cials of the state may have made a 
mistake . . . the difCcrence be¬ 

tween valuations assessed . 
must have been done with the inten¬ 
tion of violating the principle of 
practical uniformity and based upon 
a discrimination which was syste¬ 
matical and intentional.” 

U.S.—Oregon Short Line R. Co. v. 
Ross, D.C.Idaho, 52 F.2d 695, 697. 

52. U.S.—Toncray v. City of Phoenix, 
Ariz., C,C.A.Ariz., 47 P.2d 448. 

53. U.S.—Central Kentucky Natural 
Gas Co. V. Railroad Commission of 
Kentucky, Ky.. 64 S.Ct. 154, 290 
U.S. 624, 78 L.Ed. 307. 

Central Kentucky Natural Gas 
Co. V. Railroad Commission of 
Kentucky, D.C.Ky., 37 P.2d 938. 

Paclflc Gas & Electric Co. v. Rail¬ 
road Commission of California, D. 
C.Cal., 16 F.Supp. 884, affirmed 
Railroad Commission of State of 
California v. Paciftc Gas &, Electric 
Co., 67 S.Ct. 935. 301 U.S. 669, 81 
L.Ed. 1333, rehearing denied 58 S. 
Ct. 3, 302 U.S, 771, 82 L.Ed. 698. re¬ 
versed on other grounds Railroad 
Commission of California v. Pacific 
Gas & Electric Co., 58 S.Ct. 334, 302 
U.S. 388, 82 L.Ed. 319, mandate 
conformed to. D.C., Pacific Gas & 
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• Electric Co. v. Railroad Commis¬ 
sion of Californin, 26 F.Supp. 507. 

Chicago Rys. Co. v. Illinois Com¬ 
merce Commission, D.C.Ill., 277 F. 
970. 

JnriBdlotion as duty 

“This court t.akt.s Jurisdiction, not 
as a matter of di.scrction or comity, 
but a.s a matter of duty, and It is not 
Important whether the state court 
might have heard the case.” 

U.S.—Interborough Rapid Transit 
Co. V. Gilchrist. D.C.N.Y., 26 P.2d 
912, 926, reversed on other ground.s 
Gilchrist v. Interborough Rapid 
Transit Co., 49 S.Ct. 282, 279 U.S. 
169, 73 L.Ed. 652. 

Rate fixed under contract 
Where the rate a.ssailod was fixed 
pursuant to a contract between the 
state or its agent and the utility, the 
claim that the rate is confiscatory 
raises no federal qut.stion. 

U.S.—Central Kentucky Natural Gas 
Co. V. Railroad CommKssion of Ken¬ 
tucky. Ky., 64 S.Ct. 154, 290 U.S. 
624, 78 L.Ed. 307. 

54. U.S.—Paclflc Gas & Electric Co, 
v. Railroad Commi.'^sion of Califor¬ 
nia, D.C.Cal., 16 F.Supp. 884, af¬ 
firmed Railroad Commission of 
State of California v. Paclflc Ga.M 
& Electric Co., 57 S.Ct. 936, 301 U.S. 
669, 81 L.Ed. 1333, rehearing de¬ 
nied 68 S.Ct. 3, 302 U.S. 771, 82 L. 
Ed. 598, reversed on other grounds 
Railroad Commission of California 
V. Pacific Gas & Electric Co., 58 S. 
Ct. 334, 302 U.S. 388, 82 L.Ed. 319, 
mandate conformed to, D.C., Pa¬ 
clflc Gas & Electric Co. v. Railroad 
Commission of California, 26 P. 
Supp. 507. 

55. U.S.—Ohio Valley Water Co. v. 
Ben Avon Borough, Pa., 40 S.Ct. 
627, 263 U.S. 287, 64 L.Ed. 908. 

New York State Electric & Gas 
Corporation v. Public Service Com¬ 
mission of New York, C.C.A.N.Y., 
102 F.2d 463. 

66. U.S.—El Paso & S. W, R. Co. v. 
Arizona Corporation Commission, 
D.C.Arl 2 ., 61 F.2d 673. 

25 C.J. p 723 note 60 £a]. 
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are unreasonable or unjust does not suffice to give 
the federal courts jurisdiction.®'^ 

Eminent domain. The federal courts have ju¬ 
risdiction of a claim that property is being taken 
under the power of eminent domain without public 
necessity and for private purposes.®® 

Public improvements; assessments. The fact 
that an improvement proceeding has not followed 
the practice required by state law does not raise a 
constitutional question.*® Where assessments for 
an improvement are levied according to benefits, an 
assessment in the absence of benefits, or substantial¬ 
ly in excess of benefits, is a taking of property with¬ 
out due process, for which redress may be had in the 


federal courts.*® 

A claimed violation of the full faith and credit 
provision of the Federal Constitution will support 
federal jurisdiction but jurisdiction on this 
ground cannot be based on the failure of individuals 
or corporations to give full faith and credit.®® 

Fourth Amendment. The federal courts have 
jurisdiction of a case arising under the Fourth 
Amendment of the Federal Constitution protecting 
against unreasonable searches and seizures.®®-® 

Fifth Amendment. The federal courts have ju¬ 
risdiction of a case arising under the Fifth Amend¬ 
ment of the Federal Constitution.®®*^® However, 


67. U.S—^Pacific Gas & Electric Co. 
V. Railroad Commission of Cali¬ 
fornia, D.C.Cal.. 16 F.Supp. 884, 
affirmed Railroad Commission of 
State of California v. Pacific Gas 
& Electric Co., 57 S.Ct. 935. 301 U. 

S. 660, 81 L.Ed. 1333, rehearing: 
denied 68 S.Ct. 3. 302 U.S. 771. 82 L. 
Ed. 698, reversed on other grounds 
Railroad Commission of Califor¬ 
nia V. Pacific Gas & Electric Co., 
68 S.Ct. 334, 302 U.S. 388, 82 L.Ed. 
319, mandate conformed to, D.C., 
Pacific Gas & Electric Co. v. Rail¬ 
road Commission of California, 26 
F.Supp. 607. 

58. U.S.—Weaver v. Pennsylvania- 
Ohio Power & Light Co., C.C.A. 
Ohio, 10 F.2d 769. 

69. U.S.—Toncray v. City of Phoe¬ 
nix, Arlz., C.C.A.Ariz., 47 F.2d 448. 

60 . U.S.—Coblentz v. Sparks, D.C. 
Ohio, 36 F.Supp. 605. 

Sstoppel 

Whore assessment of benefits by 
road improvement district was gross¬ 
ly disproportionate, arbitrary, and 
excessive, landowners were not es¬ 
topped by regularity of proceedings 
from suing in federal court for equi¬ 
table relief against enforcement of 
the assessment, especially where they 
were nonresidents, the only notice of 
the proceedings was by publication, 
and they did not know thereof until 
their time to appeal had expired, 
U.S.—Thornton v. Road Imp. Dlst. 
No. 1 of Clark County, Ark., C.C.A. 
Ark., 291 F. 618, appeal dismissed 
Road Imp. Dlst. No. 1 of Clark 
County, Ark., v, Thornton, 46 S.Ct. 
12, 269 U.S. 692, 70 L.Ed. 429. 

61 . U.S.—^Anglo-American Provision 
Co. V. Davis Provision Co., C.C.N. 

T. , 106 F. 686. 

68. U.S.—^Minnesota v. Northern Se¬ 
curities Co., Minn., 24 S.Ct. 698, 194 

U. S. 48, 48 L.Ed. 870. 

68.5 U.S.—Bell v. Hood, Cal., 66 S.Ct. 
773, 827 U.S. 678, 90 L.Ed. 939. 


Action for damages snffered by viola¬ 
tion by federal officers 

Case presenting issue as to wheth¬ 
er federal courts can grant money 
judgment for damages said to have 
been suffered as a result of federal 
officer's violation of Fourth Amend¬ 
ment has sufficient merit to warrant 
exercise of federal Jurisdiction for 
purpose of adjudicating it. 

U.S.—Bell v. Hood, supra. 

62.10 U.S.—^Bell V. Hood, supra. 

Everlasting Development Corp. v. 
Sol Luis Descartes, C.A.Puerto 
Rico, 192 F.2d 1, certiorari denied 
72 S.Ct, 626, 342 U.S. 954, 96 L.Ed. 
709. 

Zimmerman v. Poindexter, D.C. 
Hawaii, 78 F.Supp. 421. 

Proposal to dispense with investiga- 
tlon 

Proposal of regional director of 
National Labor Relations Board to 
dispense with investigation, on the 
outcome of which depended the call¬ 
ing of an election thereby imperiling 
local union’s position without a hear¬ 
ing, sufficiently raised question of 
due process of law to give district 
court authority to review on the 
ground that a constitutional ques¬ 
tion was involved. 

U.S.—Fay v. Douds, C.A.N.T., 172 F. 
2d 720. 

Fifth Amendment rights lurking in 
background insufficient 

U.S.—Viles V. Symes, C.C.A.Colo., 129 
F.2d 828, certiorari denied 63 S.Ct. 
67, 317 U.S. 633, 87 L.Ed. 611, re¬ 
hearing denied 63 S.Ct. 323, 317 U. 
S. 711, 87 L.Ed. 667. 

Jurisdiction to review administrative 
determination lacking 

(1) District court was without ju¬ 
risdiction to entertain action by 
which tenant sought to prevent ef¬ 
fectiveness of order of area rent di¬ 
rector authorizing increase in rents 
on theory that director had deprived 
tenants of property without due 
process of law in raising rents with¬ 
out notice of application to tenants, 
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before administrative remedy bad 
been exhausted. 

U.S.—^Koster v. Turchl, C.A.Pa., 173 

F.2d 605. 

(2) Jurisdiction to review an ad¬ 
ministrative determination has been 
held to be lacking where there was 
nothing in the record to show that 
plaintiff was deprived of any rights 
constitutionally protected by the 
Fifth Amendment. 

U.S.—Futhey v. Atchison. T. & S. F. 

Ry. Co.. D.C.Ill., 96 F.Supp. 864. 

(3) Under provision of Federal 
Food, Drug, and Cosmetic Act per¬ 
mitting multiple seizures of mis¬ 
branded articles, on a finding of prob¬ 
able cause by the administrator, ad¬ 
ministrative determination of prob¬ 
able cause is not subject to judicial 
review, other than in libel suit which 
is thereafter brought in discretion of 
attorney general, and is not subject 
to review by district court in action 
by owner for injunction to restrain 
enforcement of Act for alleged repug¬ 
nance to due process clause of Fifth 
Amendment. 

U.S.—Ewing V. Mytinger & Casselber¬ 
ry, App.D.C., 70 S.Ct. 870, 339 U.S. 

694, 94 L.Ed. 1088, rehearing denied 

71 S.Ct. 69, 340 U.S. 857, 96 L.Ed. 

627. 

(4) It is not a denial of the rights 
guaranteed by the Fifth Amendment, 
so as to give federal district court 
jurisdiction of action, because admin¬ 
istrative body, on an erroneous inter¬ 
pretation of a local statute, denies a 
tax exemption to one person after 
having lawfully and properly granted 
tax exemption to other persons dif¬ 
ferently situated, and there must be 
a purposeful discrimination against 
one person and in favor of another 
person in like case, with no rational 
basis for a differentiation between 
the two. 

U.S.—Everlasting Development Corp. 

V. Sol Luis Descartes, C.A.Puerto 

Rico, 192 r.2d 1, certiorari denied 

72 S.Ct. 626, 342 U.S. 964, 96 L.Ed. 

709. 



§28 FEDERAL COURTS 

since such Amendment is a limitation only on the 
federal government, no federal question is presented 
^th respect to the Amendment where it is not 
barged that any act of the federal government 
violated plaintiff’s rights,®2.i5 and a claimed viola¬ 
tion of rights thereunder by the acts of individ- 
tials®**20 or officers of a state®® is not within the 
jurisdiction of the federal courts. On the other 
hand, a claimed violation of rights thereunder by the 
acts of federal officers may suffice to confer juris- 
■diction.®®-^ 

Suspension of writ of habeas corpus. In a proper 
case an action involving the construction and effect 
of Section 9, Article 1 of the Federal Constitution 
pertaining to the suspension of the writ of habeas 
corpus is within the jurisdiction of the federal 
■courts.®®*!® However, since this section of the 
Constitution does not apply to state action but only 
to national action, refusal by state authorities to 
entertain a petition for a writ of habeas corpus does 
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not raise a federal question.®®*!® 

b. Civil Bights 

lrresp«etlv« of tho amount Involved, the federal courts 
have Jurisdiction by virtue of tpeeiai statutory provisions 
of civil actions for the violation of specified civil rights 
or, more specifically, to redress the deprivation under 
color of state law of rights secured by a federal consti¬ 
tutional provision providing for equal rights. 

Title 28 U.S.C.A. § 1343 expressly grants juris¬ 
diction to the federal district courts in civil actions 
for violation of civil rights,®®-®® that is, for any 
wrong specified therein.®®-®® More specifically, un¬ 
der this section the district courts have jurisdiction 
of any civil action authorized by law to be com¬ 
menced by any person: (1) To recover damages to 
his person or property, or because of the deprivation 
of any right or privilege of a citizen of the United 
States, by any act done in furtherance of any con¬ 
spiracy mentioned in § 1985 of Title 42, relating 
to interference with civil rights;®®-®® (2) To recov- 


■gg-lS tr.S.—Cogswell v. Board of 
Levee Com’rs of Orleans Levee 
Diet., C.C.A.La.. 142 F.2d 750— 
Teague v. Brotherhood of Locomo¬ 
tive Firemen and Enginemen. C.C. 
A.Tenn., 127 P.2d 53. 

James v. International Brother¬ 
hood of Boiler Makers. Iron Ship 
Builders and Helpers of America, 
I>.C.Cal„ 64 F.Supp. 94. 

•^.ao U.S.—^Johnston v. Earle, C.A. 
Or., 245 F.2d 793—Denicke v, Brig¬ 
ham. C.C.A.Cal., 142 F.2d 221, cer¬ 
tiorari denied 65 S.Ct. 61. 823 U.S. 
739, 89 L.Ed. 692, withheld 65 S.Ct. 
77, rehearing denied 66 S.Ct. 127, 
323 U.S. 816, 89 L.Ed. 649—Teague 
V. Brotherhood of Locomotive Fire¬ 
men and Enginemen, C.C.A.Tenn., 
127 F.2d 63. 

Bell V. Hood, D.C.Cal., 71 F.Supp. 
818—James v. International Broth¬ 
erhood of Boiler Makers. Iron Ship 
Builders and Helpers of America, 
D.C.Cal., 64 F.Supp. 94—Denicke 
V, Brigham, D.C.Cal., 45 F.Supp. 
868, affirmed, C.C.A., 142 F.2d 221, 
certiorari denied 65 S.Ct. 51, 323 

U. S. 739, 89 L.Ed. 592, order with¬ 

held 65 S.Ct. 77, rehearing denied 
65 S.Ct. 127, 323 U.S. 816, 89 L.Ed. 
649. I 

<63. U.S.—St. Louis, I. M. & S. R. Co. i 

V. Davis, C.C,Ark., 132 F. 629. 

6341 Oass preas&tiag Issn# as to| 
whether federal eonrts oaa grant 
-sttoaey Judgment for damages said to | 
have been suffered as a result of fed- 
•eral officer’s violation of Fifth 
Amendment has sufficient merit to 
warrant exercise of federal jurisdic¬ 
tion for purpose of adjudicating it. 
C.S.—Bell V. Hood, Cal,, 66 S.Ct. 773, 
827 U49. 678. 90 L.Bd. 939. j 


63.10 U.S.—Zimmerman v. Poindex¬ 
ter. D.C,Hawail, 78 F.Supp. 421. 
63.15 U.S.—Gasquet v. La Peyre, 37 
S.Ct. 166, 242 U.S. 367, 61 L.Bd. 
367. 

Geach v. Olsen, C.A.111., 211 F.2d 
682. 

63.50 U.S.—Hoffman v. Ilalden, C.A. 
Or., 268 F.2d 280. 

63,55 U.S.—Agnew v. City of Comp¬ 
ton. C.A.Cal.. 239 F.2d 226. 

63.60 U.S.—Copley v. Sweet, D.C. 
Mich., 133 F.Supp. 502, affirmed, C. 
A., 234 F.2d 660, certiorari denied 
77 S.Ct. 138, 352 U.S. 887, 1 L.Ed.2d 
91—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Operators of U. S. 
and Canada, D.C.Cal., 70 F.Supp. 
1008, affirmed, C.C.A.. 166 F.2d 216, 
certiorari denied 68 S.Ct. 1018, 334 
U.S. 812, 92 L,Ed. 1743. 

Howell v. Gray, D.C.Neb., 9 F.R. 
D. 544, motion denied 10 F.R.D. 268. 
Attempt to deny equal protection ee- 
eantlal 

One damaged in his person or prop¬ 
erty or deprived of his rights as Unit¬ 
ed States citizen by acts done in 
furtherance of conspiracy may main¬ 
tain action in federal court for dam¬ 
ages under statute only in case of 
conspiracy to effectuate purpose of 
impeding due course of Justice in an 
attempt to deny him equal protec¬ 
tion of law. 

U.S.—^Allen v, Corsano, D.C.D61., 66 F. 
Supp. 169. 

Protection against state action 

(1) It has been declared that the 
subsection of $ 1343 referred to in 
the text was passed to protect indi¬ 
viduals from violations of their 
rights by state action. 
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'U.S.—Schntte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Operators of U. S. 
and Canada, D.C.Cal., 70 F.Supp. 
1008, affirmed, C.C.A., 165 F.2d 210, 
certiorari denied 68 S.Ct. 1018, 334 
U.S. 812, 92 L.Ed. 1743. 

(2) In an action In which plaintiff 
rested his claim of jurisdiction on 
“the Civil Rights Act . . . 28 

U.S.C.A. 5 1343, and 1983, 1985 
and 1986 of Title 42 U.S.C.A.” it was 
stated that “the Civil Rights Act was 
enacted to enforce the Fourteenth 
Amendment to the Constitution, 
which amendment Is directed only to 
state action. The invasion by in¬ 
dividuals of the rights of other in¬ 
dividuals is not within the purview 
of said amendment. The jurisdiction 
conferred upon the federal district 
courts is similarly limited.” 

U.S.—Spampinato v. M. Breger & Co., 
D.C.N.T.. 166 F.Supp. 33, 35. 

JnrlsdlotloB, laoklng 

(1) District court could not enter¬ 
tain action by which tenants sought 
to prevent effectiveness of order of 
area rent director authorizing in¬ 
crease in rents without notice to ten¬ 
ants on theory that civil rights were 
involved in absence of conspiracy to 
interfere with civil rights. 

U.S.—Koster v. Turchl, C.A.Pa., 173 
F.2d 605. 

(2) An action for damages arising 
from alleged tortious acts pursuant 
to a claimed conspiracy, wherein 

I plaintiff alleged that acts of individ¬ 
ual defendants amounted to coercion 
I and duress and that she yielded 
thereto Involuntarily, and which in¬ 
volved the seeking from federal 
courts the policing of state courts, 
could not be maintained, where the 
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-cr damages from any person who fails to prevent, or any right, privilege, or immunity secured by the 

to aid in preventing, any wrongs mentioned in § Constitution of the United States or of any right 

1985 of Title 42 which he had knowledge were about secured by any act of Congress providing for equal 

to occur and power to prevent;®3.65 or (3) To rights of citizens or of all persons within the juris- 

redress the deprivation, under color of any state law, diction of the United States.®^ Jurisdiction under 

statute, ordinance, regulation, custom, or usage, of this section is without regard to the amount in¬ 


state courts were open to plaintiff to. 
secure a vindication of her rights 
and a redress of her grievances and 
practicMlly all the matters complain-] 
ed of occurred more than twenty 
years n go. 

U.S.—Moffett V. Commerce Trust Co., 
D.C.Mo., 87 F.Supp. 438, affirmed 
C.A.. 187 F.2d 242, certiorari denied 
72 S.Ct. 32, 342 U.S. 818, 96 L.Ed. 
€18, rehearing denied 72 S.Ct. 163, 
842 U.S. 879, 96 L.Ed. 661, rehear¬ 
ing denied 72 S.Ct. 1070, 343 U.S. 
989, 96 L.Ed. 1376. 

63.65 U.S.—Copley v. Sweet, D.C. 

Mich , 133 F.Supp. 602, affirmed, C. 
A., 234 F.2d 660, certiorari denied 
77 set. 138, 352 U.S. 887, 1 L.Ed. 
2d 91. 

64. U.S.—Douglas v. City of Jean¬ 

nette (Pennsylvania), Pa., 63 S.Ct. 
877, 319 U.S. 157, 87 L.Ed. 1324, re¬ 
hearing denied 63 S.Ct. 1170, 319 U. 
S. 782, 87 L.Ed. 1726. 

Larsen v. Gibson, C.A.Cal., 267 
P.2d 386-—Ortega v. Ragen, C.A.I11., 
216 F.2d 561, certiorari denied 76 S. 
Ct. 786, 349 U.S. 940, 99 L.Ed. 1268 
—Peay v. Cox, C.A.Mlss., 190 F.2d 
123, certiorari denied 72 S.Ct. 230, 
342 U.S. 896, 96 L.Ed. 671—^^Vatch- 
tower Bible & Tract Soc. v. Los An¬ 
geles County, C.A.Cal., 181 F.2d 739, 
<}ertiorarl denied 71 S.Ct. 61, 340 U. 
S. 820, 96 L.Ed. 602—^Walton v, City 
-of Atlanta, C.A.Ga., 181 F,2d 693, 
oertiorari denied 71 S.Ct. 66, 340 U. 
S. 823, 96 L.Ed. 604—^Westminster 
School Dist. of Orange County v. 
Mendez, C.C.A.Cal., 161 F.2d 774— 
Glicker v. Michigan Liquor Control 
Commission, C.C.A.Mich., 160 F.2d 
96—Bradford v. City of Somerset, 
Ky., C.C.A.Ky., 138 F.2d 308. 

Evans v. Members of State Bd. 
of Ed., D.C.Del., 145 F.Supp. 873 
—Dyer v. Kazuhisa Abe, D.C.Ha- 
waii, 138 F.Supp. 220, reversed on 
other grounds, C.A., 266 F.2d 728 
—Atterberry v. Fortson, D.C.Ga., 
137 F.Supp. 674, affirmed, C.A., 230 
P.2d 604—Kenney v. Killian, D.C. 
Mich., 133 F.Supp. 671, affirmed, C. 
A., Kenney v. Fox, 232 P.2d 288, 
certiorari denied 77 S.Ct. 84, 352 
U.S. 856, 1 L.Ed.2d 66, certiorari 
•denied Kenney v. Hatfield, 77 S.Ct. 
24, 362 U.S. 866, 1 L.Ed.2d 66—^Ken¬ 
ney V. Hatfield, D.C.Mlch., 182 F. 
Supp. 814, affirmed, C.A., Kenney v. 
Fox, 232 F.2d 288, certiorari denied 
Kenney v. Killian, 77 S.Ct. 84, 352 
U.S. 865, 1 L.Ed.2d 66, certiorari 
•denied 77 S.Ct. 84, 362 U.S. 866, 1 
L.Ed.2d 66—Oppenheimer v. Still- 
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well, D.aCal., 132 F.Supp. 761— 
Denton v. City of Carrollton, Ga., 
D.C.Ga., 132 F.Supp. 302, reversed 
on other grounds, C.A., 235 F.2d 
481—Tribune Review Pub. Co. v. 
Thomas, D.C.Pa., 120 F.Supp. 362— 
Howard v. Ladner, D.C.Miss., 116 
F.Supp. 783—Condra v. Leslie & 
Clay Coal Co., D.C.Ky., 101 F.Supp. 
774—McGuire v. Amreln, D.C.Md., 
101 F.Supp. 414—^McLaurin v. Okla¬ 
homa State Regents for Higher 
Ed., D.C.Okl., 87 F.Supp. 526—Mof¬ 
fett V. Commerce Trust Co., D.C. 
Mo., 87 F.Supp. 438, affirmed, C.A., 
187 F.2d 242, certiorari denied 72 
S.Ct. 32. 342 U.S. 818, 96 L.Ed. 618, 
rehearing denied 72 S.Ct. 163, 342 
U.S. 879, 96 L.Ed. 661, rehearing 
denied 72 S.Ct. 1070. 343 U.S. 989, 96 
L.Ed. 1375—Watkins v. Oaklawn 
Jockey Club. D.C.Ark., 86 F.Supp. 
1006, affirmed, C.A., 183 F.2d 440— 
Johnson v. Board of Trustees of 
University of Kentucky, D.C.Ky., 
83 F.Supp. 707—^Norris v. Mayor 
and City Council of Baltimore, D.C. 
Md., 78 F.Supp. 451—Gordon v, 
Garrson, D.C.Ill., 77 F.Supp. 477 
—Refoule v. Ellis, D.C.Ga., 74 F. 
Supp. 336—^Wrighten v. Board of 
Trustees of University of S. C., D. 

C. S.C., 72 F.Supp. 948—Elmore v. 
Rice. D.C.S.C., 72 F.Supp. 616, af¬ 
firmed, C.C.A., Rice v. Elmore, 165 
F.2d 387, certiorari denied 68 S.Ct. 
905, 333 U.S. 875, 92 L.Ed. 1151— 
Bratley v. Nelson, D.C.Fla., 67 F. 
Supp. 272—Stapleton v. Mitchell, 

D. C.Kan., 60 F.Supp. 61, appeal dis¬ 

missed Mitchell V. McElroy, 66 S. 
Ct. 172, two cases 326 U.S. 690, 90 
L.Ed. 406—^Allen v. Killoran, D.C. 
Del., 66 F.Supp. 173—Lynch v. City 
of Muskogee, D.C.Okl., 47 F.Supp. 
689—Barnette v. West Virginia 
State Bd. of Ed., D.C.W.Va., 47 P. 
Supp. 251, affirmed 63 S.Ct. 1178, 
319 U.S. 624, 87 L.Ed. 1628, 147 
A.L.R. 674—^Mickey v. Kansas City, 
Mo., D.CMo., 43 F.Supp. 739— 

Shlmola v. Local Board No. 42 for 
Cuyahoga County, D.C.Ohio, 40 F. 
Supp. 808—Chrestensen v. Valen¬ 
tine. D.C.N.Y.. 34 F.Supp. 596— 

Ghadiali v. Delaware State Medical 
Soc., D.C.Del., 28 F.Supp. 841— 

Paramlno Lumber Co. v. Marshall, 
D.C.Wash., 18 F.Supp. 646, affirmed, 

C. C.A., 96 F.2d 203, certiorari de¬ 
nied 69 S.Ct. 63, 306 U.S. 603, 83 
L.Ed. 382. 

Howell V. Gray, D.C.Neb., 9 P.R. 

D. 644, motion denied 10 F.R.D. 
268. 

25 C.J. p 723 note 62. 
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Jurisdiction of actions Involving civ¬ 
il rights secured by act of Congress 
see infra S 80. 

Jnrisdletloa narrowly limited 

Jurisdiction conferred by the Civil 
Rights Act is narrowly limited. 

U.S.—Hague v. Committee for Indus¬ 
trial Organization, N.J., 69 S.Ct. 
964, 307 U.S. 496, ,83 L.Ed. 1423. 
Failure to state oanse of action 
Jurisdiction of federal court is not 
defeated by possibility that aver¬ 
ments might fail to state a cause of 
action on which court could grant in¬ 
junctive relief under the statute de¬ 
fining liability of persons who under 
color of state law deprive a citizen 
of rights secured by the Federal Con¬ 
stitution. 

U.S.—Cooper v. Hutchinson, D.C.N.J., 
88 F.Supp. 774, vacated on other 
grounds, C.A., 184 P.2d 119. 
Corporations 

(1) It has been held that natural 
persons only, and not corporations, 
are within this grant of jurisdiction. 
U.S.—Mickey v. Kansas City, Mo., D, 

C.Mo., 43 F.Supp. 739. 

(2) However, there is also author¬ 
ity to the effect that a corporation 
may, in a proper case. Invoke juris¬ 
diction under this section. 

U.S.—Watchtower Bible & Tract Soc. 
v. Los Angeles County, C.A.Cal., 
181 F.2d 739, certiorari denied 71 
S.Ct. 51, 340 U.S. 830, 95 L.Ed. 602. 

(3) More specifically. It has been 
considered that a corporation l.s a 
person within the meaning of the 
equal protection and due process 
clauses and may invoke the jurisdic¬ 
tion of the federal courts to redress 
the deprivation of rights guaranteed 
by such clauses. 

U.S.—Providence Journal Co. v. Mc¬ 
Coy, D.C.R.I., 94 F.Supp. 186, af¬ 
firmed, C.A., McCoy V. Providence 
Journal Co., 190 F.2d 760, certiorari 
denied 72 S.Ct. 200, 342 U.S. 894, 96 
L.Ed. 669. 

Tezrltorial laws 

(1) Section referred to In the text 
has been held not to apply to a dep¬ 
rivation of constitutional rights by 
territorial laws, namely, the terri¬ 
torial laws of Hawaii before it be¬ 
came a state. 

U.S.—^Mo Hock Ke Lok Po v. Stain- 
back. D.C.Hawali, 74 F.Supp. 862. 
reversed on other grounds 69 S.Ct. 
606, 336 U.S. 368, 93 L.Ed. 741. 

(2) However, there is also author¬ 
ity to the contrary. 

1 U.S.-—Dyer v. Kazuhisa Abe, D.CXHa- 
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volved,®5 or to the fact that the litigants are not 
citizens of different states.^® 

While the language of this section is extremely 
broad, especially that of the third subdivision, it 
undoubtedly was designed to give the federal courts 
jurisdiction of those causes of action created by the 
Civil Rights Act, 42 U.S.C.A. § 1981 et seq, of which 
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this section was originally a part,®^'-^ and is to be 
read in the light of the terms of such act,®®-^® and 
has been held not to confer jurisdiction unless the 
cause of action asserted is one created by such 
act.®6*l5 It is clear that it cannot be invoked where 
there is no violation of the asserted constitutional 
right.<>®-20 It is equally clear that not every con- 


wail, 138 P.Supp. 220, reversed on 
other srrounds, C.A., 256 F.2d 728 
•—International Iiongshoremen’s & 
Warehousemen’s Union v. Acker¬ 
man, D.C.Hawail, 82 F.Supp. 65, 95, 
reversed on other grounds, C.A., 
Ackerman v. International Long¬ 
shoremen's & Warehousemen’s Un¬ 
ion, 187 F.2d 860, certiorari denied 
International Longshoremen's & 
Warehousemen's Union v. Acker¬ 
man, 72 S.Ct. 85, 342 U.S. 859, 96 
L.Ed. 646. 

(3) So, it has been held that the 
word "state" as used in the statute 
referred to in the text should not be 
narrowly interpreted but should be 
interpreted liberally to Include "ter¬ 
ritory." 

U.S.—Alesna v. Rice, D.C.Hawail, 74 
P.Supp. 865, affirmed, C.A., 172 P.2d 
176, certiorari denied 70 S.Ct. 63, 
338 U.S. 814, 94 L.Ed. 492. 
flitatnte relating to proceedings in 
▼indioatlon of olvU rights 42 U.S.C.A. 
8 1988, has reference not to the ex¬ 
tent or scope of Jurisdiction nor to 
the rules of decision but to the forms 
of procedure and remedy. 

U.S.—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
. Moving Picture Operators of U. S. 
and Canada, D.C.Cal., 70 F.Supp. 
1008, affirmed, C.C.A., 166 P.2d 216, 
certiorari denied 68 S.Ct. 1018, 334 
U.S. 812, 92 L.Ed. 1743. 

65. U.S.—^Douglas v. City of Jean¬ 
nette (Pennsylvania), Pa., 63 S.Ct. 
877, 319 U.S. 167, 87 L.Ed. 1324, re¬ 
hearing denied 63 S.Ct. 1170, 319 
U.S. 782, 87 L.Ed. 1726—Hague v. 
Committee for Industrial Organiza¬ 
tion, N.J., 59 S.Ct. 954, 307 U.S. 496, 
83 L.Ed. 1423. 

Agnew V. City of Compton, C.A. 
Cal., 239 F.2d 226—Ortega v. Ra- 
gen, C.A.I11., 216 P.2d 561, certiorari 
denied 75 S.Ct. 786, 349 U.S. 940, 
99 L.Ed. 1268—^Walton v. City of 
Atlanta, C.A.Ga., 181 P.2d 693, cer¬ 
tiorari denied 71 S.Ct. 56, 340 U.S. 
823, 95 L.Ed. 604—Dottone v. 

Lindsley, C.A.C 0 I 0 ., 170 F.2d 706, 
certiorari denied 69 S.Ct. 810, 336 
U.S. 944, 93 L.Ed. 1101—Glicker v. 
Michigan Liquor Control Commis¬ 
sion, C.C,A.Mlch., 160 F.2d 96— 
Bradford v. City of Somerset, Ky., 

C. C.A.Ky., 138 F.2d 308. 

Dawley v. City of Norfolk, Va., 

D. C.Va., 159 F.Supp. 642, affirmed, 
C.A., 260 P.2d 647—Oppenheimer v. 
Stillwell, D.C.Cal., 132 F.Supp. 761« 


t —Howard v. Ladner, D.C.Miss., 116 
P.Supp. 783—^McGuire v. Amreln, D. 

C. Md., 101 F.Supp. 414—McLaurln 
V. Oklahoma State Regents for 
Higher Ed., D.C.Okl., 87 P.Supp. 
626— ^Watchtower Bible & Tract 

i Soc. V. Los Angeles County, Cal., 

D. C.Cal., 84 P.Supp. 362, affirmed, 

C. A., 181 P.2d 739, certiorari de¬ 
nied 71 S.Ct. 61, 340 U.S. 820, 96 L. 
Ed. 602—^Norris v. Mayor and City 
Council of Baltimore, D.C.Md., 78 
P.Supp. 451—Gordon v. Garrson, 

D. C.Ill., 77 P.Supp. 477—Stapleton 
V. Mitchell. D.C.Kan., 60 P.Supp. 51, 
appeal dismissed Mitchell v. Mc- 
Elroy, 66 S.Ct, 172, two cases 326 
U.S. 690, 90 L.Ed. 406—Allen v. 
Kllloran, D.C.Del., 56 P.Supp. 173 
—Ghadiali v. Delaware State Med¬ 
ical School, D.C.Del., 48 F.Supp. 
789—Barnette v. West Virginia 
State Bd. of Ed., D.C.W.Va., 47 P. 
Supp. 251, affirmed 63 S.Ct. 1178, 
319 U.S. 624, 87 L.Ed. 1628, 147 A. 
L.R. 674—Sweeney v. Pennsylvania 
Department of Public Assistance 
Board, D.C.Pa., 33 P.Supp. 687— 
Reese v. Holm, D.C.Mlnn., 31 P. 
Supp. 435—Ghadiali v. Delaware 
State Medical Soc., D.C.Del., 28 F. 
Supp. 841—Schlosser v. Welsh, D. 
C.S.D., 5 P.Supp. 998—Broom v. 
Wood, D.C.Miss., 1 F.Supp. 134, re¬ 
versed on other grounds Wood v. 
Broom, 63 S.Ct. 1, 287 U.S. 1, 77 L. 
Ed, 131. 

26 C.J. p 979 note 84. 

Determination of Jurisdictional 
amount generally see infra S 310. 

60. U.S.—Ortega v. Ragen, C.A.Ill., 
216 F.2d 561, certiorari denied 75 S. 
Ct. 786, 349 U.S. 940, 99 L.F:d. 1268 
—^Walton V. City of Atlanta, C.A. 
Ga., 181 P.2d 693, certiorari denied 
71 S.Ct. 56, 340 U.S. 823, 95 L.Ed. 
604—Bottone v. Lindsley, C.A.C 0 I 0 ., 
170 P.2d 705, certiorari denied 69 S. 
Ct. 810, 336 U.S. 944, 93 L.Ed. 1101. 

Kenney v. Hatfield, D.C.Mich., 132 
P.Supp. 814, affirmed, C.A., Ken¬ 
ney V. Pox, 232 F.2d 288, certiorari 
denied Kenney v. Killian, 77 S.Ct. 
84, 352 U.S. 855, 1 L.Ed.2d 66, cer¬ 
tiorari denied 77 S.Ct. 84, 352 U.S. 
856, 1 L.Ed.2d 66—Oppenheimer v. 
Stillwell, D.aCal., 132 P.Supp. 761 
—^McLaurln v. Oklahoma State Re¬ 
gents for Higher Ed., D.C.Okl., 87 
P.Supp. 626—Gordon v. Garrson, D. 
C.I11., 77 F.Supp. 477—Stapleton v. 
Mitchell, D.C.Kan., 60 P.Supp. 51, 
appeal dismissed Mitchell v, McEl- 
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roy, 66 S.Ct. 172. two cases 326 U.S. 
690, 90 L.Ed. 40C—Sweeney v. 

Pennsylvania Depnrtment of Pub¬ 
lic Assistance Board, D.C.Pa., 33 P. 
Supp. 687. 

Howell V. Gray, D.C.Neb., 9 F.R. 
D. 644, motion denied 10 F.R.D. 268. 
66.5 U.S.—Pudlik v. Public Service 
Co. of Colorado, D.C.Colo., 166 F. 
Supp. 921. 

66.10 U.S.—Providence Journal Co. 
V. McCoy, D.C.R.L, 94 F.Supp. ISC, 
affirmed, C.A., McCoy v. Providence, 
190 P.2d 760, certiorari denied 72 
S.Ct. 200, 342 U.S. 894, 96 L.Ed. 669 
—Hardyman v. Collins, D.C.Cal., 80 
P.Supp. 601, affirmed, C.A., 183 P.2d 
308. 

66.15 U.S.—Pudlik v. Public Service 
Co. of Colorado, D C.Colo., 166 F. 
Supp. 921. 

Jarlsdiction held to exist despite de. 
fondants* Immunity 

Federal district court had Jurisdic¬ 
tion to entertain action under § 1343 
(3) against Associate Justice of Cali¬ 
fornia State Supreme Court and 
against Chief Justice of Court who 
signed order summarily disposing of 
petition for habeas corpus without 
formal opinion, for alleged depriva¬ 
tion of rights secured by the Consti¬ 
tution and laws, although Justices 
were Immune from suit for damages 
and complaint was properly sum¬ 
marily dismissed. 

U.S.—Larsen v. Gibson, C.A.Cal., 267 
P.2d 386. 

66.20 U.S.—Brown v. City of Wisner, 
La., D.C.La., 122 F.Supp. 736—Sie¬ 
gel V. Ragen. D.C.Ill., 88 P.Supp. 
996, affirmed, C.A., 180 P.2d 786, 
certiorari denied 70 S.Ct. 1015, 339 
U.S. 990, 94 L.Ed. 1391, rehearing 
denied 71 S.Ct. 12, 340 U.S. 847, 95 
L.Ed. 621—Arroyo v. Puerto Rico 
Transp. Authority, D.C.Puerto 
Rico, 66 P.Supp. 1022, affirmed, C. 
G.A., 164 P.2d 748—Williams v. 

Miller. D.C.Cal., 48 P.Supp. 277, af¬ 
firmed 63 S.Ct. 258, 317 U.S. 599, 
87 L.Ed. 489, rehearing denied 63 
S.Ct. 658, 818 U.S. 799, 87 L.Ed. 
1163. 

Megnlatio&t of lawful trade or 

bueinefe, unless so utterly unreason¬ 
able and extravagant in nature and 
purpose that citizens’ property and 
personal rights are unnecessarily, 
and in a manner wholly arbitrary, in¬ 
terfered with or destroyed without 
due process of law, are not beyond 
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stitutional right is within the scope of the sec¬ 
tion,® ^*-25 but beyond this, the precise meaning of the 
phrase ^Vight, privilege or immunity secured by the 
constitution of the United States,” as used in this 
scctifni is subject to some doubt.®®-^® This doubt 
is reflected in a decision of the Supreme Court in 
which it reached the conclusion, based on separate 
concurring opinions, none of which received the as¬ 
sent of a majority of the justices, that the federal 
courts have jurisdiction under § 1343(3) of an 
action to restrain the interference by a state with 
the right of persons to assemble and discuss federal 
legislation and the benefits and advantages there¬ 
of.®'^ In reaching this result some of the justices 
were of the opinion that the asserted right was a 
privilege or immunity of a citizen of the United 
States protected by the Fourteenth Amendment and 
were apparently of the opinion that the privileges 
and immunities referred to in § 1343 were limited to 
those protected by the Fourteenth Amendment, 
namely, those belonging to citizens of the United 


States,®* while others viewed the asserted right as 
one entitled to protection, without regard to citizen¬ 
ship, under the due process clause of the Fourteenth 
Amendment, and considered that all rights, privi¬ 
leges, and immunities, in favor of any person, which 
are protected or secured by the Constitution or laws 
of the United States, where the right asserted is 
inherently incapable of pecuniary valuation are with¬ 
in the purview of the section involved.®* 

While in the construction of this grant of juris¬ 
diction, there is authority in lower federal courts 
following the first view,7® a subsequent decision 
of the Supreme Court^®*® and most of the decisions 
by the lower federal courts'll have apparently fol¬ 
lowed the latter view. 

The federal courts have been held to have juris¬ 
diction under this section in a variety of cases, 
as where the act comi)lained of is an unlawful 
search and scizurc,'^^ a denial of equal protection of 
the laws,'^2.5 as in connection with racial segregation 


state’s power and form no subject for 
federal interference. 

U.S.—Williams v. Miller, supra. 

Bigrht to practice law 

Federal civil rights statute did 
not authorize federal district court 
to entertain action by attorney to 
enjoin grievance committee from con¬ 
tinuing with state bar proceedings 
against attorney, since the right to 
practice law is not secured by the 
< Constitution or by any law of the 
United States, and it is not a proper¬ 
ty right but a privilege granted by 
the state. 

U.S.—Emmons v. Smitt, C.C.A.Mich., 

119 F.2d 869, certiorari denied 66 S, 
Ct. C9, 326 U.S. 746, 90 L.Ed. 446. 
66.25 U.S.—McNutt v. General Mo¬ 
tors Acceptance Corporation, Ind., 
56 S.Ct. 780, 298 U.S. 178, 80 L.Ed. 
1135. 

Deloach v. Rogers, C.A.Ga., 268 ^ 
F.2d 928. I 

Pudlik V. Public Service Co. of 
Colorado, D.C.Colo., 166 F.Supp. 921 
—^\Villiams v. Miller, D.C.Cal., 48 F. 
Supp. 277. afllrmod 63 S.Ct. 258, 317 
U.S. 599. 87 L.Ed. 489, rehearing 
denied 63 S.Ct. 568, 318 U.S. 799, 
87 L.Ed. 11C3. 

66.30 U.S.—City of Manchester v. 
Lelby. C.C.A.N.H., 117 F.2d 661. 

67. U.S.—Hague v. Committee for 
Industrial Organization, N.J., 59 S. 
Ct. 964, 307 U.S. 496, 83 L.Ed. 1423. 

68 . U.S.—Hague v. Committee for 
Industrial Organization, supra. 

69. U.S.—Hague v. Committee for 
Industrial Organization, supra. 

Bight of parsonal llharty 

Whenever the right or Immunity of 
which a suitor claims to have been 


depriA^d is one of personal liberty, 
not dependent for its existence on the 
infringement of property rights, 
there Is jurisdiction in federal dis¬ 
trict court to entertain it without 
proof that the amount in controversy 
exceeds the general jurisdictional 
amount. 

U.S.—Hague v. Committee for Indus¬ 
trial Organization, supra. 

70. U.S.—Gobitis v. Mlnersville 
School Dist., D.C.Pa., 21 F.Supp. 
681. 

70.5 U.S.—Douglas V. City of Jean¬ 
nette (Pennsylvania) Pa., 63 S.C’t. 
877, 319 U.S. 157, 87 L.Ed. 1324, 
rehearing denied 63 S.Ct. 1170, 319 
U.S. 782, 87 L.Ed. 1726. 

71 . U.S.—^Walton v. City of Atlanta, 

C. A.Ga., 181 F.2d 693, certiorari de¬ 

nied 71 S.Ct. 56, 340 U.S. 823. 96 
L.Ed. 604—City of Manchester v. 
Leiby, C.C.A.N.H., 117 F.2d 661. 

certiorari denied 61 S.Ct. 838, 313 

U. S. 662, 85 LEd. 1522. 

Condra v. Leslie & Clay Coal Co., 

D. C.Ky., 101 F.Supp. 774—Gordon 

V. Garrson, D.C.Ill., 77 F.Supp. 477 

—^Williams v. Miller, D.C.Cal., 48 
F.Supp. 277, affirmed 63 S.Ct. 258, 
317 U.S. 699, 87 L.Ed. 489, rehear¬ 
ing denied 63 S.Ct. 668, 318 U.S. 
799, 87 L.Ed. 1163—Sweeney v. 

Pennsylvania Department of Pub¬ 
lic Assistance Board, D.C.Pa., 33 P. 
Supp. 687—Ghadiali v. Delaware 
State Medical Soc., D.C.Del., 28 P. 
Supp. 841—Lawless v. Duval Coun¬ 
ty, D.C.Pla., 6 F.Supp. 303-—Broom 
V. Wood, D.C.Miss.. 1 F.Supp. 184, 
reversed on other grounds Wood v. 
Broom, 63 S.Ct. 1, 287 U.S. 1, 77 L. 
Ed. ISL 


Citizenship of claimant not required 

U.S.—Ghadiali v. Delaware State 
Medical Soc., D.C.Del., 28 F.Supp. 
841. 

71.5 Deprivation of oonnsel 

Under complaint alleging infringe¬ 
ment of federal constitutional rights 
by state court judge during capital 
criminal proceedings, by depriving 
defendants of chosen counsel, United 
States district court had Jurisdiction 
to determine whether allegations 
stated a cause of action on which 
court could grant injunctive relief 
under the statute defining liability 
of persons who under color of state 
law deprive a citizen of rights se¬ 
cured by the Federal Constitution. 
U.S.—Cooper v. Hutchinson, D.C.N.J.. 
88 F.Supp. 774, vacated on other 
grounds, C.A., 184 F.2d 119. 
Ordinance regulating keeping of pool, 
try and animals 

Section referred to In the text vest¬ 
ed in federal district court jurisdic¬ 
tion of suit by citizens of city against 
city and its officers to enjoin en¬ 
forcement of and to have declared 
void a city ordinance regulating the 
keeping of poultry, fowl, and grazing 
animals within city limits, on ground 
that ordinance violated the Four¬ 
teenth Amendment. 

U.S.—Bratley v. Nelson, D.C.Flo., 67 
F.Supp. 272. 

72. U.S.—Erickson v. Hogan, D.C.N. 
Y., 94 F.Supp. 469—Reeve v. Howe, 
D.C.Pa., 33 F.Supp. 619. 

72.5 U.S.—^Flemming v. South Caro¬ 
lina Elec. & Gas Co., C.A.S.C., 224 
F.2d 762, appeal dismissed 76 S.Ct. 
692, 361 U.S. 901, 100 L.Ed. 1439— 
McCoy V. Providence Journal Co., 
C.A.R.L. 190 F.2d 760, certiorari de- 
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at discrimination^**^® in public schools, colleges, or public means of transportation,^***® or in running 
universities,^2*1® or other public facilities,7*-*® or for public office,72*3® an interference with freedom 

nied 72 S.Ct. 200, S42 U.S. 894. 96 | ARalUft tMohari a&d prlaeipals ,'an out-of-district colored school, 


L.Ed. 669—^Westminster School 
Dist. of Orange County v. Mendez, 
C.C.A.Cal., 161 F.2d 774—Kerr v. 
Enoch Pratt Free Lilbrary of Balti¬ 
more City, C.C.A.Md., 149 F.2d 212, 
certioraH denied 66 S.Ct. 26, 826 
U.S. 721, 90 L..Ed. 427. 

Evans v. Members of State Bd. 
of Ed., D.C.Del., 146 F.Supp. 878— 
Browder v. Gayle, D.C.Ala.. 142 F. 
Supp. 707. affirmed 77 S.Ct. 145, 352 

U. S. 903, 1 Ii.Ed.2d 114, rehearing 
denied 77 S.Ct. 823, 352 U.S. 950, 1 
L.Ed.2d 245 and Owen v. Browder, 
77 S.Ct. 145, 352 U.S. 903. 1 L.Ed.2d 
114, rehearing denied 77 S.Ct. 323, 
362 U.S. 956, 1 L.Ed.2d 246—Norris 

V. Mayor and City Council of Bal¬ 
timore, D.C.Md., 78 F.Supp. 461. 

Bight to inspect and make use of 
public records 

Federal district court had Jurisdic¬ 
tion of action to enforce plaintiffs’ 
right to inspect and make use of cer¬ 
tain public records of city of Paw¬ 
tucket having to do with tax cancel¬ 
lations or abatements as denial of 
equal protection of the laws. 

U.S.—Providence Journal Co. v. Mc¬ 
Coy, D.C.R.I., 94 F.Supp. 186, af¬ 
firmed, C.A., McCoy V. Providence 
Journal Co., 190 P.2d 760, certiorari 
denied 72 S.Ct 200, 342 U.S. 894, 96 
L.Ed. 669. 

72.10 Oases based on racial disorim- 
ination fall within the *‘eqnal rights*’ 
provision of 28 U.S.C.A. 8 1343(3). 
U.S.—^Deloach v. Rogers, C.A.Ga., 268 
F.2d 928. 

72.15 U.S.—Romero v. Weakley, C.A. 
Cal., 226 F,2d 899—Westminster 
School Dist. of Orange County v. 
Mendez, C.C.A.Cal., 161 r.2d 774. 

Tureaud v. Board of Sup’rs of 
Louisiana State University and 
Agr. and Mochanlcal College, D.C. 
La., 116 F.Supp. 248, reversed on 
other grounds, C.A., Board of Sup’rs 
of La. State University and Agr. 
and Mechanical College v. Tureaud, 
C.A., 207 P.2d 807, vacated on other 
grounds 74 S.Ct 784, 347 U.S. 971, 
98 L.Ed. 1112—Wilson v. Board of 
Sup’rs of La. State University and 
Agr. and Mechanical College, D.C. 
La., 92 F.Supp. 986, affirmed 71 S. 
Ct. 294, 340 U.S, 909, 95 L.Ed. 667, 
rehearing denied 71 S.Ct 490, 840 
U.S. 939, 95 L.Ed. 678—Pitts v. 
Board of Trustees of De Witt Spe- j 
cial School Dist. No. 1, D.C.Ark., 
84 F.Supp. 976—Johnson v. Board 
of Trustees of University of Ken¬ 
tucky, D.C.Ky., 83 F.Supp. 707— 
Wrighten v. Board of Trustees of 
University of South Carolina, D.C. 
S.C.. 72 F.SUPP. 948. 


I (1) Federal District Court has 
Jurisdiction of action for relief 
from unconstitutional discrimination 
against Negro school teachers and 
principals in fixing of salaries. 

U.S.—^Morris v. Williams, C.C.A.Ark., 
149 F.2d 703. 

Davis V. Cook, D.CGa., 80 F. 
Supp. 443—Thompson v. Gibbes, D. 

C. S.C., 60 F.Supp. 872—^Davis v. 
Cook, D.C.Ga., 55 F.Supp. 1004— 
Thomas v. Hibbitts, D.C.Tenn., 46 
F.Supp. 368. 

(2) In action by Negro school¬ 
teachers for declaratory Judgment 
that denial of re-employment of Ne¬ 
gro schoolteachers after integration 
of school system was solely because 
of their race or color, and that such 
policy violated their rights under the 
equal protection clause of the Four¬ 
teenth Amandment to the Federal 
Constitution, fedeml district court 
properly determined that It ha4 Juris¬ 
diction to consider alleged violation 
of the Negro teachers’ rights protect¬ 
ed by the Constitution. 

U.S.—Brooks v. School Diet, of City 
of Moberly, Mo, C.A.Mo., 267 F.2d 
733. 

School dirsetors thrsatsnsfi with 
foros to oompsl rMroissioa of their 
desegregation order ivere entitled to 
appeal to federal courts for protec¬ 
tion. 

U.S.—Hoxle School Dist. No. 46 of 
Lawrence County, Ark. v. Brewer, 

D. C.Ark., 137 F.Supp. 864, affirmed. 
C.A., 238 P.2d 91. 

Disorlmlaatioa not shown 

(1) Where Florida colored school 
normally experienced large absentee¬ 
ism in winter agricultural season 
with resultant loss of state aid, and 
there existed a national food emer¬ 
gency and opportunity for high wa¬ 
ges for agricultural workers, school 
board's order for split session In col¬ 
ored school during such season, bas¬ 
ed primarily on fact that children 
were agricultural workers rather 
than that they were colored, did not 
show discrimination against colored 
children raising a federal question 
notwithstanding no split session was 
ordered for any white school in the 
area. 

U.S.—Clarence C. Walker Civic 
League v. Board of Public Instruc¬ 
tion for Broward County, Fla., C 
C.A.Fla., 164 F.2d 726. 

(2) Where, prior to United States 
Supreme Court’s decision in school 
case pertaining to separate but equal 
racially segregated educational facil¬ 
ities, colored children complied with 
requisite formalities for transfer to 
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question whether thereafter such 
children should be entitled to attend. 
In their district, school which had* 
formerly been for white children 
Without payment of tuition charged 
because the children had previously^ 
been officially transferred to the col¬ 
ored school which would not permit 
revocation of such transfers was 
question of local law, rather than- 
question of racial discrimination, and 
federal district court did not have 
Jurisdiction. 

U.S.—Borrough v. Jenkins, D.C.Okl., 
137 F.Supp. 260. 

72.20 U.S.—Gilmore v. City of Mont¬ 
gomery, Ala., D.C.Ala., 176 F.Supp. 
776. 

Muaicipal golf oonrss 

United States district court had 
Jurisdiction of action for a declara¬ 
tory Judgment as to right of Negroes 
to use city owned and operated golf 
course and for an injunction. 

U.S.—^Moorhead v. City of Fort Lau¬ 
derdale, D.C.Fla., 152 F.Supp. 131, 
affirmed, C.A., 248 F.2d 544—Holmes 
V. City of Atlanta, D.C.Ga., 124 P. 
Supp. 290, affirmed, C.A., 223 F.2d 
98, vacated on other grounds 76 S. 
Ct. 141, 350 U.S. 879, 100 L.Ed. 
776. 

ICanlcipal swimming pool 

Federal district court had Jurisdic¬ 
tion of class action by Negro citizens 
and taxpayers against city and city 
authorities for declaratory Judgment 
and for injunctive relief against re¬ 
fusal of city to permit Negro citi¬ 
zens to use open air swimming pools 
built, maintained, and operated by 
public funds, solely because of color 
or race In accordance with long 
standing custom. 

U.S.—Draper v. City of St. Louis, D, 
C.Mo., 92 F.Supp. 546, appeal dis¬ 
missed, C.A., 186 F.2d 307. 

Beglstrar*! office 

Action alleging facts showing reg¬ 
istrar operated segregated registrar’s 
office was within Jurisdiction of fed¬ 
eral court. 

U.S.—Sharp v. Lucky, C.A.La., 252 P. 
2d 910. 

72.25 U.S.—^Browder v. Gayle. D.C. 
Ala., 142 F.Supp. 707, affirmed 77 
S.Ct. 146, 862 U.S. 903, 1 L.Ed.2d 
114, rehearing denied 77 S.Ct. 323, 
852 U.S. 960, 1 L.Ed.2d 245, and 
Owen v. Browder, 77 S.Ct. 146, 852 
U.S. 903, 1 L.Ed.2d 114, rehearing 
denied 77 S.Ct. 823, 362 U.S. 955, 1 
L.Ed.2d 245. 

72A0 U.S.—McDonald v. Key, C.A. 
Okl., 224 F.2d 608, certiorari de¬ 
nied 76 S.Ct 163, 860 U.S. 895, 100 
UEd. 787. 
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of Speech, press, religion,'^® or assenibly,'^3.6 an in- banning racial discrimination in voting,^^*® an in* 
terference with the right to vote,*^^ or, more specifi- terference with the right to traffic in liquor,'* • a 
cally, a violation of the Fifteenth Amendment 


T3. tJ.S.—Douglas v. City of Jean¬ 
nette (Pennsylvania), Pa., 68 S.Ct. 
877, 319 U.S. 157, 87 L.Ed. 1324, re¬ 
hearing denied 63 S.Ct. 1170, 319 

U. S. 782, 87 L.Ed. 1726. 

Watchtower Bible & Tract Soc. 

V. Los Angeles County, C.A.Cal., 
181 F.2d 739, certiorari denied 71 
S.Ct. 61, 340 U.S. 820, 95 L.Ed. 602 
—Bradford v. City of Somerset, 
C.C.A.Ky., 138 F.2d 308—Oney v. 
Oklahoma City, C.C.A.Okl., 120 F.2d 
861—City of Manchester v. Leiby, 
C.C.A.N.H., 117 F.2d 661, certiorari 
denied 61 S.Ct. 838, 313 U.S. 662. 85 
L.Ed. 1522. 

Tribune Review Pub. Co. v. 
Thomas, D.C.Pa., 120 F.Supp. 362— 
Myerson v. Samuel. D.C.Pa., 74 F. 
Supp. 315—Sellers v. Johnson, D.C. 
Iowa, 69 F.Supp. 778, reversed on 
other grounds, C.C.A., 163 F.2d 877, 
certiorari denied 68 S.Ct. 356, 332 

U. S. 851, 92 L.Ed. 421—Stapleton v. 
Mitchell, D,C.Kan., 60 F.Supp. 61, 
appeal dismissed Mitchell v. McEl- 
roy, 66 S.Ct. 172, two cases 326 U.S. 
690, 90 L.Ed. 406—Ghadiali v. Dela¬ 
ware State Medical Soc., D.C.Del., 
48 F.Supp. 789—Lynch v. City of 
Muskogee, D.C.Okl., 47 F.Supp. 589 
—^Whialer v. City of West Plains, 
Mo., D.C.Mo., 43 F.Supp. 664, affirm¬ 
ed, C.C.A., 137 P.2d 938—Kennedy 

V. City of Moscow, D.C.Idaho, 39 F. 
Supp. 26—Zimmerman v. Village of 
London, D.C.Ohlo, 38 F.Supp. 582— 
Ghadiali v. Delaware State Medical 
Soc., D.C.Del., 28 F.Supp. 841. 

BeOLUlriag school children to salute 

Federal district court had jurisdic¬ 
tion of suit by members of religious 
sect who for religious reasons had 
conscientious scruples against salut¬ 
ing flag, to enjoin enforcement of 
state regulation requiring children 
in the public schools to salute the 
American flag, since such suit was 
for the protection of religious rights 
guaranteed by the “due process of 
law" clause of the Fourteenth 
Amendment. 

U.S.—Barnette v. West Virginia State 
Bd. of Ed.. D.aW.Va., 47 F.Supp. 
261, affirmed 63 S.Ct. 1178, 319 U.S. 
624, 87 L.Ed. 1628, 147 A.L.R. 674. 

Tan on religious literature 

A complaint, alleging that plaintiff 
maintained warehouse as storage 
place for religious literature, present¬ 
ed facts sufficient to invoke federal 
court's jurisdiction of suit for decla¬ 
ratory judgment holding statutes im¬ 
posing personal property taxes on 
such literature unconstitutional as 
infringing on freedom of religion 
and press. 

U.S.—Watchtower Bible & Tract Soc. 
▼. Los Angeles County, C.A..Cal., 181 


F.2d 739, certiorari denied 71 S.Ct. | 
51, 340 U.S. 820. 95 L.Ed. 602. 

73. B U.S.—Douglas v. City of Jean¬ 
nette, Pa.. C.C.A.Pa., 180 P.2d 662, 
affirmed 63 S.Ct. 877, 819 U.S. 167, 
87 L.Ed. 1324, rehearing denied 63 
S.Ct. 1170, 319 U.S. 782, 87 Li.Ed. 
1726. 

Myerson v. Samuel, D.C.Pa., 74 
F.Supp. 316—Sellers v. Johnson, 
D.CIowa, 69 F.Supp. 778, reversed 
on other grounds. C.C.A., 163 F.2d 
877, certiorari denied 68 S.Ct. 356, 
332 U.S. 851, 92 L.Ed. 421—Staple- 
ton V. Mitchell, D.C.Kan., 60 F. 
Supp. 61, appeal dismissed Mitchell 
V. McElroy, 66 S.Ct. 172, two cases 
326 U.S. 690, 90 L.Ed. 406. 

74. U.S.—^Magraw v. Donovan, D.C. 
Minn., 169 F.Supp. 901. 

Bleotlous to Congress 

(1) Generally speaking, the feder¬ 
al courts have jurisdiction of an ac¬ 
tion based on an Interference with 
the right to vote for a congressman. 
U.S.—Shaffer v. Jordan, C.A.Cal., 213 

F.2d 393—Broom v. Wood, D.C. 
Miss., 1 F.Supp. 134, reversed on 
other grounds Wood v. Broom, 63 S. 
Ct. 1, 287 U.S. 1, 77 L.Ed. 131. 

(2) However, while Article 1, Sec¬ 
tion 2, of the Federal Constitution 
and the Seventeenth Amendment give 
each citizen of the United States a 
right to register, cast his ballot, and 
have it counted at congressional elec¬ 
tions in accordance with applicable 
state laws, it has been held that citi¬ 
zens do not have a federal constitu¬ 
tional right to have state registration 
laws interpreted by the federal courts 
or to have prospective voters who 
may not have been registered in ac¬ 
cordance with state law removed 
from the rolls in the absence of dis¬ 
crimination so as to give the federal 
courts jurisdiction under 28 U.S.C.A. 

§ 1343. 

U.S.—Ventre v. Ryder, D.C.La., 176 F. 
Supp. 90. 

Discrimination In registration 

Federal district court had jurisdic¬ 
tion of action against registrar of 
voters, who allegedly denied regis¬ 
tration to plaintiff and to others on 
failure or refusal to meet a require¬ 
ment by registrar that they interpret 
in writing certain selected clauses or 
sections of state and Federal Consti¬ 
tutions but who registered without 
any constitutional Interpretation 
those voters of bis own political fac¬ 
tion, party or alignment, for depriv¬ 
ing plaintiff of his right to vote not 
only for candidates in primary elec¬ 
tions but also in federal elections. 

U.S.—Tulller v. Giordano, C.A.La, 
266 F.2d L 


Unequal legiglative representation 

Action by residents of more dense¬ 
ly populated areas of Minnesota al¬ 
leging unequal legislative representa¬ 
tion depriving them of constitution¬ 
al rights and seeking declaration 
that Minnesota Legislative Redis¬ 
tricting Act is invalid and to enjoin 
secretary of state and county audi¬ 
tors from operating election machin¬ 
ery at future elections under that 
law was within Jurisdiction of feder¬ 
al district court and should be decid¬ 
ed by a three-judge court. 

U.S.—Magraw v. Donovan, D.C.Minn., 
159 F.Supp. 901. 

74.5 U.S.—Reddix v. Lucky, C.A.La., 
252 F.2d 930. 

Terry v. Adams. D.C.Tex., 90 F. 
Supp. 696, reversed on other 
grounds, C.A., Adams v. Terry, 193 
P.2d 600, reversed on other grounds 
73 S.Ct. 806, 346 U.S. 461. 97 L.Ed. 
1152, rehearing denied 73 S.Ct. 1128, 
345 U.S. 1003, 97 L.Ed. 1408. 
Denying registration 
I United States district courts have 
jurisdiction to hear and determine 
the sufficiency of allegations of de¬ 
nial of constitutional rights by deny¬ 
ing registration to a citizen as an 
elector solely because of race, color, 
and previous condition of servitude. 
U.S.—Mitchell V. Wright, D.C.Ala., 69 
F.Supp. 698. 

Registrar mlsoonstming state law 

A district court had jurisdiction of 
complaint of colored voters alleging 
that a registrar was misconstruing a 
state law and his powers under It, 
and had set up a different test for 
colored voters to register from that 
applied to white voters, with pur¬ 
pose of depriving colored voters and 
specifically petitioners of registra¬ 
tion and consequently of their right 
to vote and only because of their col¬ 
or. 

U.S.—Peay v. Cox, C.A.Mlss., 190 F.2d 
123, certiorari denied 72 S.Ct. 230, 
342 U.S. 896, 96 L.Ed. 671. 

Bight to TOts in. primary 
Where use of political party pri¬ 
mary in connection with general elec¬ 
tion In state provided a two-step elec¬ 
tion machinery for that state, and 
denial to the Negro of right to par¬ 
ticipate In political party primary 
denied him all effective voice in gov¬ 
ernment of his country, such denial 
amounted to denial of constitutional 
rights of Negro and federal court had 
jurisdiction to grant injunctive relief. 
U.S.—Rice V. Elmore, C.C.A.S.C., 166 
F.2d 387, certiorari denied 68 S.Ct. 
905, 333 U.S. 875, 92 L.Ed. 1161. 

•5. U.S.—^Dugan v. Bridges, D.C.N. 
H., 16 F.Supp. 694, appeal dismissed 
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regulation curtailing the right to public relief diction cannot be based on state action impairing the 
funds,a discriminatoiy tax statute,or an in- obligation of contracts, taking property without 
terference with the right to hold a public office due process of law, or interfering with interstate 
effected by an improper declaration of martial lawJ* commerce.so 

However, since jurisdiction under § 1343(3) is Jurisdiction under § 1343(3) is limited to cases 
limited to the protection of civil rights, an action for where the action complained of is state actionSO-C or 
the protection of federal property rights is not is done under the color of a statute, ordinance, 
within its scope.^® It has been held that such juris- regulation, custom, or usage of a state,and does 


67 S.Ct. 668, 300 U.S. 684, 81 L.Ed. 
887. 

76. U.S.—Sweeney v. Pennsylvania 
Department of Public Assistance 
Board, D.C.Pa,, 33 P.Supp. 687. 

77. State ineoma tax 

(1) It has been held that a suit to 
enjoin the enforcement of a state In¬ 
come tax against employees of the 
federal government is within the ju¬ 
risdiction of the federal courts, ir¬ 
respective of the amount in contro¬ 
versy, where the bill of complaint al¬ 
leged that attempted taxation denied 
employees of equal protection of the 
laws. 

U.S.—Schlosser v. Welsh, D.C.S.D., 6 
F.Supp. 993. 

(2) However, according to other 
authority, a district court does not, 
regardless of amount in controversy, 
have jurisdiction of action by Illinois 
citizen residing in Maryland to set 
aside as void an assessment of Mary¬ 
land Income taxes on federal salary 
paid to citizen in District of Colum¬ 
bia by virtue of Civil Rights Act giv¬ 
ing district court Jurisdiction of civil 
action to redress deprivation of civil 
rights. 

U.S.—RellIng v. Lacy, D.C.Md., 93 P. 
Supp. 462. 

78. U.S.—Miller v. Rivers, D.C.Ga., 
81 F.Supp. 540, reversed on other 
grounds, C.C.A., Rivers v. Miller, 
112 F.2d 439. 

79. U.S.—Minor v. City of Keokuk, 
Iowa, D.C.Iowa, 92 P.Supp, 833— 
Murphy v. Puget Sound Mortg. Co., 
D.C.Wash., 31 P.Supp. 318. 

Marcus Brown Holding Co. v. 
Poliak, D.C.N.T., 273 P. 137. 

All action to restrain the collection 
of a toll for the use of a bridge is 
not one for the deprivation of a civil 
right. 

U.S.—Lawless v. Duval County, D.C. 
Fla., 6 P'.Supp. 303. 

Suit hy taxpayer 

(1) An action which is essentially 
a taxpayer's suit to protect plaintiff 
from being required to pay allegedly 
unlawful taxes has been held to re¬ 
late only to his property and not to 
his personal constitutional right and, 
so, is not within the Jurisdiction con¬ 
ferred by the section referred to in 
the text. 

U.S.—Reiling v. Lacy, D.C.Md., 93 P. 
Supp. 462^-NorriB v. Mayor and 


City Council of Baltimore, D.C.Md.. 
78 F.Supp. 451. 

(2) However, as discussed supra 
text and note 77 of this section, ju¬ 
risdiction may exist under the sec¬ 
tion referred to of a case Involving 
a discriminatory tax statute, 
rrandnlent foreclosure 

Even though elfect of obtainment 
by defendants of fraudulent foreclo¬ 
sure of plaintiff’s land was to deny 
plaintiff equal protection of laws, 
such, of itself, would not present fed¬ 
eral question, within federal Juris¬ 
dictional provisions of so-called civil 
rights statutes. 

U.S.—^Dinwiddle v. Brown, C.A.Tex., 
230 P.2d 466, certiorari denied 76 
S.Ct, 1041, 351 U.S. 971, 100 L.Ed. 
1490, rehearing denied 77 S.Ct. 29, 
362 U.S. 861, 1 L.Ed.2d 72-~Campo 
V. Nlemeyer, C.A.IH., 182 P.2d 116. 

SO. U.S.—Reese v. Holm, D.C.Minn., 
31 F.Supp. 435. 

80.B U.S.—^Eaton v. Board of Man¬ 
agers of James Walker Memorial 
Hospital. C.A.N.C.. 261 F.2d 621— 
Kerr v. Enoch Pratt Free Library 
of Baltimore City, C.C.A.Md., 149 
P.2d 212, certiorari denied 66 S.Ct. 
26, 326 U.S. 721, 90 L.Ed. 427— 
Snowden v. Hughes, C.C.A.I11., 132 
P.2d 476. affirmed 64 S.Ct. 397, 321 
U.S. 1, 88 L.Ed. 497, rehearing de¬ 
nied 64 S.Ct. 778, 821 U.S. 804, 88 
L.Ed. 1090. 

Spamplnato v. M. Breger & Co., 
D.C.N.Y., 166 P.Supp. 33—Oppen- 
helmer v. Stillwell, D.C.Cal., 132 F. 
Supp. 761—Hardyman v. Collins, D. 
C.Cal., 80 F.Supp. 601, affirmed, C. 
A., 183 F.2d 308. 

msgal action of Individuals aimed at 
coercing ofllcials 

In an action by school officials to 
enjoin Individuals from conspiring 
to obstruct school officials’ duty to 
secure equal protection of the laws 
in the operation of public schools on 
a desegregated basis, federal jurisdic¬ 
tion was upheld as against a conten¬ 
tion that the Fourteenth Amendment 
applied only to state action and that 
the right of equal protection Is a per¬ 
sonal right, the court referring to the 
argument of the party asserting Ju- 
risdictioti to the effect that if the de¬ 
fendants' illegal conduct succeeded in 
coercing the school officials to rescind 
its segregation order, such rescission 
could only be accomplished by state 
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action, apparently approved this 
view, and went on to state that while, 
generally speaking, the right to equal 
protection la a personal right of in¬ 
dividuals. this is only a rule of prac¬ 
tice which will not be followed where 
the Identity of Interest between the 
party asserting the right and the 
party in whose favor the right di¬ 
rectly exists is sufficiently close, and 
held that the duties of the school offi¬ 
cials were so interwoven with the 
rights and privileges of the colored 
pupils as to bring the case within the 
provisions of the Fourteenth Amend¬ 
ment. 

U.S.—Brewer v. Hoxle School DIst. 
No. 46 of Lawrence County, Ark., 
C.A.Ark., 238 F.2d 91. 

80.10 U.S.—Douglas v. City of Jean¬ 
nette (Pennsylvania), Pa., 63 S,Ct. 
877, 319 U.S. 157, 87 L.Ed. 1324, re¬ 
hearing denied 03 S.Ct. 1170, 319 U. 
S. 782, 87 L.Ed. 1726. 

Heyward v. Public Housing Ad¬ 
ministration, C.A.Ga., 238 F.2d 689 
—Peay v. Cox, C.A.Miss., 190 F. 
2d 123, certiorari denied 72 S.Ct. 
230, 342 U.S. 896, 96 L.Ed. 671— 
Westminster School Dist. of 
Orange County v. Mendez, C.C.A. 
Cal., 161 F.2d 774. 

Johnson v. Levitt & Sons, Inc., D. 
C.Pa., 131 F.Supp. 114—Toledo v. 
Pueblo De Jomez, D.C.N.M., 119 F. 
Supp. 429. 

A custom or usage contrary to law 

cannot ordinarily be relied on. 

U.S.—McGuire v. Amrein, D.C.Md., 
101 F.Supp. 414. 

Action by state offlcials in further¬ 
ance of duties 

In order to state a cause of action 
falling within scope of federal Juris¬ 
diction founded on a failure to give 
equal protection of the laws, plaintiff 
must assert that under color of state 
law he has been deprived of such 
equal protection by state offlcials act¬ 
ing in furtherance of their official 
duties. 

U.S.—Daly v. Stotts, D.C.Okl.. 126 F. 
Supp. 555. 

Oovemmental powers of Indian trlbs 

Pueblo Indian communities do not 
derive their governmental power 
from the State of New Mexico, de¬ 
spite statute constituting Pueblos as 
bodies politic and corporate, and 
hence district court had no Jurisdic¬ 
tion of action under Civil Rights Act, 
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not extend to federal action80 i5 or action taken un¬ 
der color of a federal statute,®®-20 or action by an 
individual,00.25 unless done under color of state 
law.00.80 Generally speaking, a person does not act 
under color of state law unless he acts, or purports 
to act, on behalf of the state as a state official or in 
conspiracy with a person so acting.®0.35 jn this 
connection, unauthorized official action or misusing 
or overstepping authority may be state action,®0.4o 
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and it is immaterial whether the state has authorized 
the wrong complained of.®0.46 Failure of state or 
local officials to act in an area where they are 
under a duty to act, resulting in a deprivation of 
civil rights, may be viewed as action imder color 
of state law.00.60 However, in this connection, 
it has been held that where an act or omission is 
plainly and clearly in violation of state law it can¬ 
not be taken as state action.®0.55 


for declaration of rights of members 
of community who complained that 
tribal government had denied them 
religious liberty. 

U.S.—Toledo V. Pueblo De Jemez, D. 

C. N.M., 119 F.Supp. 429. 

80.15 U.S.—Insular Police Commis¬ 
sion V. Lopez. C.C.A.Puerto Rico, 
160 F.2d 673, certiorari denied 67 
S.Ct. 1743, 331 U.S. 855, 91 L.Ed. 
1863. 

Shimola v. Local Board No. 42 
for Cuyahoga County, D.C.Ohio, 40 
F.Supp. 808. 

Draft hoards acting under the Se¬ 
lective Service Act are federal agen¬ 
cies, and hence their actions cannot 
be attacked in the federal court un¬ 
der this grant of juri.*?diction. 

U.S.—Shimola v. Local Board No. 42 
for Cuyahoga County, D.C.Ohio, 40 
F.Supp. 808. 

80.20 DlscrlmlAation in housing 

In action by Negroes against Pub¬ 
lic Housing Administration and its 
field ofilce director for declaratory 
Judgment and to enjoin segregation 
in public low-rent housing projects, 
federal district court properly ruled 
that neither defendant was acting un¬ 
der color of any state law within 
meaning of S 1343(3), where it clear¬ 
ly appeared from pleadings, affidavit, 
exhibits, and state and federal stat¬ 
utes that defendants acted pursuant 
to federal statutes. 

U.S.—Heyward v. Public Housing Ad¬ 
ministration, C.A.Ga., 238 F.2d 689. 

80.85 U.S.—^Williams v. Yellow Cab 
Co. of Pittsburgh, Pa., C.A.Pa., 200 
F.2d 302, certiorari denied Dargan 
v. Yellow Cab Co. of Pittsburgh, 
Pa., 74 S.Ct. 52, 346 U.S. 840, 98 L. 
Ed. 361. 

Spamplnato v. M. Breger & Co., 

D. C.N.Y., 166 F.Supp. 33—Oppen- 
heimer v. Stillwell, D.C.Cal., 132 F. 
Supp. 761—Johnson v. Levitt & 
Sons, Inc., D.C.Pa., 131 F.Supp. 114 
—Brown v. City of Wlsner, D.C.La., 
122 F.Supp. 736—^Moffett v. Com¬ 
merce Trust Co., D.C.Mo., 87 F. 
Supp. 438, affirmed, C.A., 187 F.2d 
242, certiorari denied 72 S.Ct. 32, 
342 U.S. 818, 96 L.Ed. 618, rehear¬ 
ing denied 72 S.Ct. 163, 842 U.S. 879, 
96 L.Ed. 661, rehearing denied 72 
S.Ct. 1070, 343 U.S. 989, 96 L.Ed. 
1375—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 


Moving Picture Operators of U. S. 
and Canada, D.C.Cal., 70 F.Supp. 
1008, affirmed, C.C.A., 165 F.2d 216, 
certiorari denied 68 S.Ct. 1018, 384 

U. S. 812, 92 L.Ed. 1743. 

Zncideutal aotlou by state officers 

If, in connection with defendant's 
scheme to defraud plaintiff by use of 
false deed of trust, state officers act¬ 
ing within scope of their authority 
issue process or levy executions, na¬ 
ture of cause of action is not thereby 
so altered as to be cognizable by fed¬ 
eral courts under federal jurisdic¬ 
tional provisions of so-called civil 
rights statutes. 

U.S.—Dinwiddle v. Brown, C.A.Tex., 
230 F.2d 465, certiorari denied 76 S. 
Ct. 1041, 351 U.S. 971, 100 L.Ed. 
1490, rehearing denied 77 S.Ct. 29, 
352 U.S. 861, 1 L.Ed.2d 72. 

80.30 U.S.—Tribune Review Pub. Co. 

V. Thomas, D.C.Pa., 120 F.Supp. 362. 
BtUe barring pictures in court house 

under color of state law 
In view of statutes of Pennsylvania 
delegating to the judges of the coun¬ 
ty courts full power and authority 
to establish necessary court rules, 
not Inconsistent with the Constitu¬ 
tion of the Commonwealth, and rules 
promulgated by the Supreme Court 
of Pennsylvania pursuant to its stat¬ 
utory authority, rule of a county 
court prohibiting the taking of pic¬ 
tures inside of court house during 
any session of court was issued under 
color of state law. 

U.S.—Tribune Review Pub. Co. v. 
Thomas, D.C.Pa., 120 F.Supp. 362. 

80.35 U.S.—Walker v. Bank of 
America Nat. Trust and Sav. Ass’n, 
C.A.Cal., 268 F.2d 16—Schatte v. 
International Alliance, C.A.Cal., 182 
F.2d 158. 

Enforcement of segregation law by 
bus company 

District court had jurisdiction, un¬ 
der Civil Rights Act, of action by 
Negro woman against bus company 
for damages because of bus driver's 
requiring her to change her seat in 
accordance with South Carolina seg¬ 
regation law, 

U.S.—Flemming v. South Carolina 
Elec. & Gas Co., C.A.S.C., 224 F.2d 
752, appeal dismissed 76 S.Ct. 692, 
351 U.S. 901, 100 L.Ed. 1439. 

Where state officers conspire with 
private individuals to defeat or prej¬ 
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udice litigant's rights in state court, 
litigant is thereby denied equal pro¬ 
tection of laws by persons acting un¬ 
der color of state law, and cause of 
action is created cognizable by fed¬ 
eral courts under federal jurisdic¬ 
tional provisions of so-called civil 
rights statutes. 

U.S.—Dinwiddle v. Brown, C.A.Te*., 
230 F.2d 465, certiorari denied 76 S. 
Ct. 1041, 351 U.S. 971, 100 L.Ed. 
1490, rehearing denied 77 S.Ct. 29, 
352 U.S. 861, 1 L.Ed.2d 72. 

80.40 U.S.—^Westminster School 
Dist. of Orange County v. Mendez, 

C. C.A.Cal., 161 F.2d 774. 

Tribune Review Pub. Co. v. 

Thomas, D.C.Pa.. 120 F.Supp. 362 
—Providence Journal Co. v. McCoy. 

D. C.R.I., 94 F.Supp. 186, affirmed. 
C.A., McCoy V. Providence Journal 
Co., 190 F.2d 760, certiorari denied 
72 S.Ct. 200, 342 U.S. 894, 96 L.Ed. 
669. 

Season for the phrase *^der color 

of any statute, ordinance, regulation, 
custom, or usage, of any State" is to 
bring wrongful acts within the scope 
of "state action." 

U.S.—Schatte v. International Alli¬ 
ance, C.A.Cal., 182 F.2d 158. 

80.45 U.S.—Tribune Review Pub. 
Co. V. Thomas, D.C.Pa., 120 F.Supp. 
362. 

Segregation In schools not authorised 

Acts of officers in the department 
of education of the state in segregat¬ 
ing children on racial or national 
lines, although not authorized by any 
state law, were performed under "col¬ 
or of state law" in sense which would 
give federal court jurisdiction. 

U.S.—^Westminster School Dist. of 
Orange County v. Mendez, C.C.A. 
Cal., 161 F.2d 774. 

80.50 Vallnro to formulate plan of 
Integration 

Failure of school district trustees 
to formulate a plan for public school 
integration was done under "color of 
State law" within civil rights statute 
giving federal district courts juris¬ 
diction of civil action to redress dep¬ 
rivation, under color of state law, 
of constitutional rights. 

U.S.—^Evans v. Members of State Bd. 
of Ed., D.C.Del., 145 F.Supp. 878. 

80.55 U.S.—Snowden v. Hughes, C.C. 
A.111., 132 F.2d 476, affirmed 64 S.Ct. 
397, 321 U.S. 1, 88 L.Ed. 497, re- 
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Thi availabiUiy of a state remedy will not operate 
to deprive the federal courts of jurisdiction of a civil 
rights case which is otherwise within their juris¬ 
diction.®®*®® 

§ 29. Cases Arising under Treaties of United 
States 

The federal courts have Jurisdiction of an action 
arising under a treaty of the United States where the 
jurisdictional amount is involved. 

As stated supra § 27, the federal courts have ju¬ 
risdiction, irrespective of the citizenship of the par¬ 
ties, of suits arising under the Constitution, treaties, 
or laws of the United States, where the jurisdiction¬ 
al amount is involved. More specifically, where the 
jurisdictional amount is involved and the action 
arises under a treaty of the United States, the fed¬ 
eral courts have jurisdiction,®^ irrespective of di¬ 
versity of citizenship.®!*® The action must be one 
which meets the essential tests requisite to the 
existence of federal-question jurisdiction, as dis¬ 
cussed generally supra § 27. ®!*!® The action can be 
maintained only if some right, title, privilege, or 
immunity dependent on a treaty is set up or 
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' claimed®!*!® and is an essential element of plaintiffs 
cause of action,®!*®® The action must invoke a dis¬ 
pute or controversy as to the validity, effect, or 
construction of a treaty on the determination of 
which the result depends,®!*®® or such that the right 
claimed will be sustained if the treaty is given one 
construction or effect and defeated if it is given 
another.®!*®® 

The fact that a treaty may be drawn into con¬ 
struction during the course of the action is not 
sufficient to sustain federal jurisdiction.®!*®® The 
controversy as to the meaning of the treaty must be 
a genuine and present controversy.®!*^® Jurisdic¬ 
tion does not obtain if prior decisions have so de¬ 
fined the claimed rights that they are removed from 
I controversy.®!**® Where the controversy arising 
I out of a treaty is political in nature, its determina¬ 
tion is not for the judiciary.®® 

§ 30. Cases Arising under Laws of United 
States Generally 

a. In general 

b. Under special statutes 


hearingr denied 64 S.Ot 778. 821 U. 
S. 804, 88 L.Ed. 1090. 

80.60 U.S.—•Westminster School 

Dlst of Oransre County v. Mendez, 
C.C.A.Cal.. 161 F.2d 774. 

Trauss v. City of Philadelphia, D. 
C.Pa.. 169 F.Supp. 672—Thompson 
V. Gibbes, D.C.S.C., 60 F.Supp. 872. 
Necessity of exhaustion of state Ju¬ 
dicial or administrative remedies 
before resorting to federal courts 
see supra ( 4. 

81. U.S.—Skokomlsh Indian Tribe v. 
France, C.A.Wash., 269 F.2d 656— 
Hidalgo County Water Control and 
Imp. Dlst. No. 7 V. Hedrick, C.A. 
Tex., 226 F.2d 1, certiorari denied 
76 act. 469, 860 U.S. 988, 100 L.Ed. 
851. 

Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1—Makah Indian Tribe v. 
McCauly, D.C.Wash., 39 F.Supp. 76. 
25 C.J. p 726 notes 88, 84. 

Action brought by Xatematioual 
Befngee Orgaalsatloa, for breach of 
contract was within jurisdiction of 
federal courts as action arising under 
treaties creating United Nations and 
International Refugee Organization 
into both of which the United States 
had entered. 

U.S.—^International Refugee Organi¬ 
zation V. Republic S. S. Corp., CA.. 
4, 189 F.2d 868. 
treaty uot Involved 
U.S.—Standard Riverside Co. v. 

Loew’s Inc., D.C.Wi8., 106 F.Supp. 

102 . 

Coaapaot between statee consented 


to by Act of Congress was not a 
treaty of the United States. 

U.S.—^Rlvoll Trucking Corp. v. Amer¬ 
ican Export Lines, Inc., D.C.N.Y.. 
167 F.Supp. 937. 

81.S U.S.—South Carolina State 
Ports Authority v. Seaboard Air 
Line R. Co.. D.C.S.C., 124 F.Supp. 
533 . 

81.10 U.S.—Skokomish Indian Tribe 
v. France, C.A.Wa8h., 269 F.2d 665. 

Martinez v. Southern Ute Tribe 
of the Southern Ute Reservation, 
D.C.Colo., 161 F.Supp. 476, affirmed, 

C. A., 249 F.2d 915, certiorari denied 
78 S.Ct. 998, 356 U.S. 960, 2 L.Ed.2d 
1067, rehearing denied 78 S.Ct. 1374, 
357 U.S. 924, 2 L.Ed.2d 1376. 

81.15 U.S.—Hidalgo County Water 
Control and Imp. Diet. No. 7 v. 
Hedrick, C.A.Tex., 226 F.2d 1, cer- 
Uorari denied 76 S.Ct. 469, 860 U. 
S. 983, 100 L.Ed. 861. 

Martinez v. Southern Ute Tribe 
of the Southern Ute Reservation, 

D. C.C 0 I 0 ., 151 F.Supp. 476, affirmed, 

C. A., 249 F.2d 916, certiorari denied 
78 S.Ct. 998, 356 U.S. 960, 2 L.Ed.2d 
1067, reheaHng denied 78 S.Ct. 1874, 
367 U.S. 924, 2 L.Ed.2d 1876. 

81A0 U.S.—Skokomish Indian Tribe 
V. France, C.A.Wa8h., 269 F.2d 555. 
SIM U.S.—Jordine v. Walling, C.A. 
Pa., 185 F.2d 662—Phelps v. Han¬ 
son, C.C.A.Mont., 168 F.2d 978. 

Martinez v. Southern Ute Tribe 
of the Southern Ute Reservation, 

D. C.C 0 I 0 ., 151 F.Supp. 476, affirmed, 
C.A., 249 F.2d 916, certiorari denied 
78 S.Ct. 998, 866 U.S. 960, 2 L.Ed. 

168 


2d 1067, rehearing denied 78 S.Ct. 
1374, 357 U.S. 924, 2 L.Ed.2d 1376. 
Treaty declaratory of existing law 
Since Shipowners’ Liability Con¬ 
vention of 1936 was merely declara¬ 
tory of existing American law of 
maintenance and cure, ordinary suit 
for maintenance and cure does not in¬ 
voke a dispute or controversy as to 
effect or construction of treaty on de¬ 
termination of which result depends. 
U.S.—Jordine v. Walling, C.A.Pa., 185 
F.2d 662. 

81.30 U.S.—Skokomish Indian Tribe 
V. France, C.A.Wash., 269 F.2d 666. 
Whenever the correct decision of a 
case depends on the construction of a 
treaty it may be said to arise under 
a treaty, 

U.S.—Hidalgo County Water Control 
and Imp. Dist. No. 7 v. Hedrick, C. 
A.Tex., 226 F.2d 1, certiorari denied 
76 S.Ct. 469, 350 U.S. 088, 100 L.Ed. 
851. 

81.35 U.S.—Phelps v. Hanson, C.C.A. 
Mont., 163 F.2d 978. 

Winsor v. United Air Lines, Inc., 
D.C.Del.. 169 F.Supp. 856. 

81.40 U.S.—Skokomish Indian Tribe 
v. France, C.A.Wash., 269 F.2d 565. 
81.45 U.S.—Skokomish Indian Tribe 
V. France, supra. 

Tent rule Inapplioable 
U.S.—Skokomish Indian Tribe v. 
France, supra. 

88 . D.C.— Z, A F. Assets Realization 
Corporation v. Hull, 114 F.2d 464, 
72 App.D.C. 234, affirmed 61 S.Ct 
351, 311 U.S, 470, 85 L.fid. 288. 
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c. Cases of admiralty and maritime juris¬ 
diction 

a. In General 

Where the Jurisdictional amount la Involved the 
federal courts have Jurisdiction of an action in which 
plaintiff claims by virtue of some provision of the laws 
of the United States. 

As broadly stated supra § 27, under 28 U.S.C.A. 
§ 1331, the federal courts have jurisdiction, ir¬ 
respective of the citizenship of the parties, of suits 
arising under the Constitution or laws of the United 
States, where the jurisdictional amount is involved. 
More specifically, under this section where the 
jurisdictional amount is involved and plaintiff claims, 
by virtue of some provision of such laws, some right 
or privilege of which he will be deprived unless his 
claim is sustained, the federal courts have jurisdic¬ 
tion,regardless of diversity of citizenship.83.2 
The test to determine whether a law is a law of 
the United States within the meaning of this 
section has been said to be whether it owes its 
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authority to the United States, W.4 and it has been 
held that law adopted from a state governing terri¬ 
tory ceded to the United States may meet the juris¬ 
dictional requirement,®^*® although broadly speak¬ 
ing, cases arising under the laws of the United 
States, to which the section refers, are only such as 
grow out of the legislation of Congress.®®-® How¬ 
ever, not every act of Congress can be considered 
a law of the United States within the meaning of 
the section.® 3*10 Generally speaking, an act of Con¬ 
gress will be considered a law of the United States 
in this connection only if it is national in scope.®®-^® 

Once it is determined that a law of the United 
States is involved the further question arises as to 
whether the case arises under such law.®®-i^ In 
order to sustain jurisdiction on the ground that a 
case presents a controversy arising under a law 
of the United States a right or immunity created 
by such law must be an essential element of plain¬ 
tiff’s cause of action,®®-^® and the mere fact that 
a law of the United States is incidentally or col- 


83. U.S.—Brotherhood of R. R. 
Trainmen v. New York Cent. R. Co.. 

C. A.Ohio, 246 P.2d 114, certiorari 
denied 78 S.Ct. 140, 366 U.S. 877, 2 
U.Ed.2d 107—International Refugree 
Organization v. Republic S. S. 
Corp., C.A.4, 189 F.2d 858—Beers v. 
Federal Sec. Adm’r, C.A.Conn., 172 
F.2d 34—^Arroyo v. Puerto Rico 
Transp. Authority, C.C.A.Puerto 
Rico, 164 F.2d 748—Jefferson v. 
Gypsy Oil Co., C,C.A.Okl., 27 F.2d 
304—Mudd V. Perry, C.C.A.Okl., 25 
F.2d 85, certiorari denied 49 S.Ct. 
9. 278 U.S. 601, 73 L.Ed. 629—Stei- 
dle V. Reading Co., C.C.A.N.J., 24 
F.2d 299, certiorari denied 49 S.Ct. 
13, 278 U.S. 609, 73 L.Ed. 636. 

Oglala Sioux Tribe of Pine Ridge 
Reservation, S. D. v. Barto, D.C.S. 

D. , 146 F.Supp. 917—Christner v. 
Poudre Val. Co-op. Ass’n, D.C.C 0 I 0 ., 
134 F.Supp. 116—Curran v. Mackay 
Radio & Tel. Co., D.C.N.Y., 123 F. 
Supp. 83—Federal Deposit Ins. Cor¬ 
poration V. Records, D.C.Mo., 34 F. 
Supp. 600—^Mashunkashey v. Clin¬ 
ton, D.aOkl., 11 F.Supp. 466, af¬ 
firmed, C.C.A., Williams v. Clinton, 
83 F.2d 143. 

Rosenthal v. Fowler* D.C.N.T,, 12 
F.R.D. 388. 

25 C.J. p 726 note 86. 

Jurisdiction of federal courts: 

As to Indians see Indians §§ 52, 86. 
Of actions by school districts to re¬ 
cover funds allotted by Congress 
see Schools and School Districts 
§ 435. 

Tbs Idaho Admission Aot Involves 
a federal Question and should be con¬ 
strued by United States courts. 

U.S.—U. S. V. Fenton, D.C.Idaho, 27 F. 

Supp. 81A 


83.8 U.S.—United Brick A Clay 
Workers of America v. Deena Art- 
ware, Inc., C.A.Ky., 198 F.2d 637, 
certiorari denied 73 S.Ct. 277, 344 
U.S. 897, 97 L..Ed. 694, rehearing 
denied 73 S.Ct. 346, 844 U.S. 919, 97 
L.Ed. 708. 

City of Newark v. Homs, D.C.N. 
J., 62 F.Supp. 310. 

83.4 U.S.—Jewell V. Cleveland 
Wrecking Co. of Cincinnati, D.C. 
Mo., 28 F.Supp. 366, reversed on 
other grounds, C.C.A., 111 F.2d 306. 

83.6 U.S.—Stokes v. Adair, C.A.Va., 
266 F,2d 662—Mater v. Holley. C. 
A.Ga., 200 F.2d 123. 

Jewell V. Cleveland Wrecking Co 
of Cincinnati, D.C.Mo., 28 F.Supp. 
366, reversed on other grounds, C.C. 
A., Ill F.2d 305. 

State rales applicable ta miUtair res- 
ervatioiL 

Minnesota rules of liability must 
be applied as the federal law in ac¬ 
tion for injuries allegedly sustained 
in automobile collision which occur¬ 
red on a street other than a Minne¬ 
sota trunk highway in Fort Snelling 
Military Reservation, and hence ac¬ 
tion “arose under laws of the United 
Statea" 

U.S.—Olsen v. McPartlln, D.CMinn., 
106 F.SUPP. 681. 

83A U.S.—Sordine T. Walling, CJL. 
Pa., 185 F.2d 662. 

Suit on federal court judgmeut is 
not a case arising under the laws of 
the United States. 

U.S.— ^Moore v. Central R, Co. of N. 
J., C.A.N.T.. 185 F.2d 369. 

Suit reQUlrlug ooustruotiou of de¬ 
cree which interprets law of United 


States is not one arising under law 
of United States. 

U.S.—Standard Riverside Co. v. 
Loew's Inc., D.C.Wls., 106 F.Supp. 
102 . 

83.10 U.S.—City Stores Co. v. Shull, 
D.C.Md., 161 F.Supp. 469. 

Compact between two states and 
aot of Congress consenting thereto 
were not laws of the United States. 
U.S.—Rivoli Trucking Corp. v. Amer¬ 
ican Export Lines, Inc., D.C.N.Y., 
167 F.Supp. 937—^Delaware River 
Joint Toll Bridge Commission v. 
Miller, D.C.Pa., 147 F.Supp. 270. 
83.18 U.S.—City Stores Co. v. Shull, 
D.C.Md., 161 F.Supp. 469. 

Law made applicable in Bistrict of 
Columbia 

Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act made appli¬ 
cable in District of Columbia as a 
workmen’s compensation law was a 
law of United States. 

U.S.—City Stores Co. v. Shull, D.C. 

Md., 161 F.Supp. 459. 

Aot making constitutional guaranties 
applicable to Puerto &ioo 
Provision of Organic Act making 
certain constitutional guaranties spe¬ 
cifically applicable to Puerto Rico is 
one of the “laws of the United 
States” within statute giving district 
courts of the United States original 
Jurisdiction in actions arising under 
“laws of the United States.” 

U.S.—^Arroyo v. Puerto Rico Transp. 
Authority, C.C.A.Puerto Rico, 164 
F.2d 748. 

83.14 U.S.—Burke v. Union Pac. R. 

Co., C.C.A.Utah. 129 F.2d 844. 
83a6 U.S.—^Downing v. Howard, C. 
C.A.Del., 162 F.2d 654, certiorari d^ 
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kterilly involved in the action,or that the ac- I its origin from a law of the United States, 83.20 is 
tion is to enforce a right or immunity which takes | insufficient to confer jurisdiction. The federal 


tiled 68 S.Ct. 156. 832 U.S. 818. 92 L. 
Ed. 896—Walter P. Vlllere Co. v. 
Blinn, C.C.A.La., 166 F.2d 914— 
Vlles V. Symes. C.C.A.C 0 I 0 ., 129 P. 
2d 828. 

Adams V. State of Cal.. D.C.Cal.. 
176 P.Supp. 466—^Wlnsor v. United 
Air Lines, Inc., D.C.Del., 159 F. 
Supp. 866—Jacobson v. New York, 
N. H. & H. B. Co., D.C.Mass., 109 
F.Supp. 513, affirmed, C.A., 206 F. 
2d 163, affirmed 74 S.Ct. 474, 347 
U.S. 909, 98 L.EdL 1067—Driscoll v. 
Burlington-Bristol Bridge Co., D. 
C.N.J.. 82 F.Supp, 976—Miller v. 
Lon?, D.C.S.C., 71 P.Supp, 603— 
Carter v. Bramlett, D.C.Tex., 51 P. 
Supp. 547—^Durkey v. Arndt. D.C. 
Wis.. 46 F.Supp. 266, affirmed, C.C. 
A., 138 F.2d 317. 

Mere fact that United States is 

defendant is not demonstrative that 
the action, for purposes of federal 
Jurisdiction, arises under federal law. 
U.S.—In re Green River Drainage 
Area, D.C.Utah, 147 P.Supp. 127. 
Other anestions of fact or of law 
may be In the case. 

U.S.—Carter v. Bramlett, D.C.Tex., 61 
F.Supp. 647. 

An act of Oongress consenting to 
oompact between states does not cre> 
ate such right or immunity. 

U.S.—Delaware River Joint Toll 
Bridge Commission v. Miller, D.C. 
Pa., 147 F.Supp. 270. 

Bidding statute not conferring rights 
on bidders 

Statute requiring purchases and 
contracts for supplies or services for 
the government to be on bids does 
not confer rights on bidders, and 
hence a suit by highest bidder on 
government project to restrain ac¬ 
ceptance of lower bid did not arise 
under the laws of the United States. 
U.S.—Walter P. Villere Co. v. Blinn, 
C.C.A.La., 166 F.2d 914. 
jurisdiction not confsrrod by orlmi- 
nal statutes 

Criminal statutes relating to re¬ 
ceipt or charge of commission or 
gifts for farm loan, falsifying or 
forging bonds and obligations of cer¬ 
tain lending agencies and falsification 
of bank entries, reports, and transac¬ 
tion could not confer jurisdiction on 
district court in civil action against 
bank and others to set aside fraudu¬ 
lent conveyance of real estate. 

U.S.—Daviditis V. National Bank of 
Mattoon, aA.Ill., 262 F.2d 884. 
aUosnss hsld not to give jurisdiction 
(1) Issuance of a license by office 
of alien property under the Trading 
With The Enemy Act and General 
Regulation, authorising bank to pay 
over funds, did not give federal dis¬ 
trict court jurisdiction, as one con- 
utitttting u controversy arising under 


the laws of United States, namely 
the Trading With The Enemy Act, of 
action against bank to recover the 
funds. 

U.S.—Kuerschner & Rauchwarenfab- 
rik, A. G. V. New York Trust Co., D. 
C.N.Y., 126 P.Supp. 684. 

(2) Such license did not constitute 
an adjudication of right, title, and 
interest on which a claim could be 
based but was merely incidental 
precedent to the enforcement of 
whatever right they may establish 
in funds and, therefore, granting of 
suclT license did not give plaintiffs 
any such federal right as would form 
basis for a claim. 

U.S.—^Kuerschner & Rauchwarenfab- 
rik, A. G. V. Swiss Bank Corp., D.C. 
N.Y., 126 F.Supp. 669. 

Statute relied on by defendant as 
justification 

Complaint seeking damages for 
taking papers and for false arrest 
alleging that plaintiff carried papers 
relating to design formula embody¬ 
ing patentable invention into defend¬ 
ant’s plant at its invitation to discuss 
formula with employee and was re¬ 
quired to release papers as condition 
of being allowed to leave could not 
be said to arise out of Espionage Act 
or any other federal statute so as to 
Justify assumption of jurisdiction by 
federal district court notwithstand¬ 
ing allegation that Espionage Act 
was relied on by defendant as justifi¬ 
cation for seizure. 

U.S,—Lawsine v. Glenn L. Martin 
Co., C.A.Md., 170 F.2d 986. 

More right to work is not right 
protected by federal law. 

U.S.—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Operators of U. S. 
and Canada, D.C.Cal., 70 P.Supp. 
1008, affirmed, C.C.A., 165 F.2d 216, 
certiorari denied 68 S.Ct. 1018, 334 
U.S. 812, 92 L.Ed. 1743. 

Ylolatlou of federal statute by cor¬ 
porate authorities 

When suit is not brought to enforce 
any liability or duty created by fed¬ 
eral statute, in the absence of other 
jurisdictional elements, a minority 
stockholder may not resort to federal 
courts on simple allegation that di¬ 
rectors and officers, with other cocon¬ 
spirators, have violated a federal 
statute in addition to committing 
breaches of fiduciary duty. 

U.S.—^Downing v. Howard, D.C.Del., 
68 F.Supp. 6, affirmed, C.C.A., 162 
F.2d 654, certiorari denied 68 S.Ct. 
166, 832 U.S. 818, 92 L.Ed. 396. 

83.18 U.S.—^Howard v. Furst, C.A.N. 
Y., 238 F.2d 790, certiorari denied 
77 S.Ct. 814, 353 U.S. 937, 1 L.Ed.2d 
759—^Mudd V. Teague, C.A.Mo., 220 
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P.2d 162—Downing v. Howard, C. 

C. A.Del., 162 P.2d 664, certiorari 
denied 68 S.Ct. 156. 332 U.S. 818, 
92 L.Ed. 396—Miller v. Dong, C.C.A. 
S.C., 152 P.2d 196. 

Cowan V. U. S., D.C.N.Y., 172 P. 
Supp. 291—Cities Service Gas Co. v. 
Skelly Oil Co., D.C.Del., 166 F.Supp. 
81—^Winsor v. United Air Lines, 

D. C.Del., 169 P.Supp. 866—iJacobson 
V. New York. N. H. & H. R. Co., D. 
C.Mass., 109 F.Supp. 613, affirmed, 

C. A., 206 F.2d 163, affirmed 74 S.Ct. 
474, 847 U.S. 909, 98 I..Bd. 1067— 
Miller v. Long, D.C.S.C., 71 F.Supp. 
603. 

Carl Laemmle Mu.sic Co. v. Stern, 
N.Y., 219 F. 634, 135 C.C.A. 284. 

Where plaintiff’s right depends on 
principles of common law and equity 

fact that federal statute is inciden¬ 
tally Involved does not give federal 
jurisdiction. 

U.S.—Crawford v. Pituch, D.C.Pa., 91 
F.Supp. 626. 

That federal statute must be re¬ 
ferred to in order to explain a con¬ 
tract or local low does not confer 
federal jurisdiction. 

U.S.—Sanders v. Allen, D.C.Cal., 68 
P.Supp. 417. 

Pa.—Hannum v. New Amsterdam 
Casualty Co., 199 A. 331, 330 Pa. 
363. 

Action involving right to possession 
of government bonds 

Where, under treasury regulations, 
purchase of government bonds by de¬ 
cedent and registration of bonds in 
names of plaintiff and decedent cre¬ 
ated co-ownership in bonds, with 
right of survivorship, dispute be¬ 
tween plaintiff and decedent’s execu¬ 
tor concerning right to possession on 
basis of legal title to bonds present¬ 
ed no federal question under stat¬ 
utes and regulations with respect to 
ownership status and payment obli¬ 
gation of such bonds, and court lack¬ 
ed jurisdiction to determine such dis¬ 
pute. 

U.S.—^Mudd V. Teague, C.A.Mo., 220 
P.2d 162. 

83.20 U.S.—Crawford v. Pituch, D.C. 
Pa., 91 F.Supp. 626—Miller v. Long, 

D. C.S.C., 71 P.Supp. 603—Shipley v. 
Pittsburgh & L. B. R. Co., D.C.Pa., 
70 F.Supp. 870—Federal Sav. & 
Loan Ins. Corp. v. Third Nat. Bank 
in Nashville, D.C.Tenn., 60 F.Supp. 
110, reversed on other grounds, C. 
C.A., 163 F.2d 678, certiorari denied 
67 S.Ct. 49, 329 U.S. 718, 91 L.Ed. 
622, and 67 S.Ct. 60, 329 U.S. 718, 
91 L.Ed. 623—Barnhart v. Western 
Maryland R. Co.. D.C.Md.. 41 F. 
Supp. 898, affirmed. C.C.A.. 128 F. 
2d 109. certiorari denied 63 S.Ct. 
75. 317 U.S. 671. 87 L.Ed. 588. 
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courts do not acquire jurisdiction by virtue of a 
merely colorable claim under a law of the United 
States.83.22 The action must involve a genuine, 
present, and substantial dispute or controversy with 
respect to the construction or effect of such law,83.24 
on the determination of which, the result de- 
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pends.*3.2« A case may be deemed to arise under 
a law of the United States when it arises out of 
the implication of such law.®3.2 8 Where the right 
asserted is created by a federal statute, it is not 
always necessary to support federal jurisdiction that 
the statute expressly provide for a remedy by way 


83.22 U.S.—Vlles v. Symes, C.C.A. 
Colo., 129 F.2d 828. 

Sanders v. Allen, D.C.Cal., 58 JP. 
Supp. 417. 

Tbat statute is Invoked as kasis of 
claim is Insufflcient. 

U.S.—Walter P. Villere Co. v. Bllnn, 
C.C.A.L.a., 166 P.2d 914. 

83.24 U.S.—Toledo. P. & W. R. R. v. 
Brotherhood of Railroad Trainmen, 
Enterprise Lodge No. 27, C.C.A.Ill., 
132 F.2d 265, reversed on other 
grounds 64 S.Ct. 413, 321 U.S. 50. 
88 L.Ed. 534, 160 A.L.R. SlO—Burke 
V. Union Pac. R. Co., C.C.A.Utah. 
129 F.2d 844—Vlles v. Symes, C.C. 
A.Colo., 129 F.2d 828. 

Davis V. U. S. Lines Co., D.C. 
Pa., 153 F.Supp. 912, affirmed, C.A., 
2r)3 F.2d 262—Rank v. Krug, D.C. 
Cal., 142 F.Supp. 1—Air Lino Dis¬ 
patchers Ass’n, A. F. of L. v. Cali¬ 
fornia Eastern Airways, D.C.Cal., 
127 prSupp. 521—Kansas City, Kan. 
V. Atchison, T. & S. F. Ry. Co., D. 
c.Kan., 101 F.Supp. 1—Crawford v. 
Pituch, D.C.Pa., 91 F.Supp. 626— 
McDonald v. Cape Cod Trawling 
Corp., D.C.Mass., 71 F.Supp. 8S8— 
Miller v. Long, D.C.S.C., 71 F.Supp. 
603—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Operators of U. S. 
and Canada, D.C.Cal., 70 F.Supp. 
1008. affirmed, C.C.A., 166 F.2d 216, 
certiorari denied 68 S.Ct. 1018, 334 
U.S. 812, 92 L.Ed. 1743—Shipley v. 
Pittsburgh & L. E. R. Co., D.C.Pa., 
70 F.Supp, 870—Federal Sav. & 
Loan Ins. Corp. v. Third Nat. Bank 
in Nashville, D.C.Tenn., 60 F.Supp. 
110, reversed on other grounds, C. 

C. A., 163 F.2d 678, certiorari denied 
67 S.Ct. 49, 329 U.S. 718, 91 L.Ed. 
622, and 67 S.Ct. 60, 329 U.S. 718, 91 
L.Ed. 623—Sanders v. Allen, D.C. 
Cal., 68 F.Supp. 417—^Delaware, L, 
& W. R. Co. V. Slocum. D.C.N.T., 66 
F.Supp. 634—Barnhart v. Western 
Maryland R. Co., D.C.Md., 41 F. 
Supp. 898, affirmed, C.C.A., 128 F. 
2d 109, certiorari denied 63 S.Ct. 
75, 817 U.S. 671, 87 L.Ed. 638. 

Stein V. Brotherhood of Painters, 
Decorators and Paper Hangers of 
America, D.C.N.J., 11 F.R.D. 163— 
Ritchie V. Atlantic Refining Co., 

D. C.N.J., 7 F.R.D. 671—Hartford- 
Empire Co. v. Obear-Nester Glass 
Co., D.C.MO., 7 F.R.D. 664. 

Applloatloa to facts 
Where the issue is as to the appli¬ 
cation of a federal statute to a given 
state of facts, the federal courts have 
Jurisdiction. 


U.S.—Iowa Loan & Trust Co. v. Pair- 
weather, D.C.Iowa, 262 F. 606. 

Creation of party by federal law 

Mere fact that one of parties to 
agreement sought to be set aside 
came into existence through opera¬ 
tion of a federal law did not bring 
into Question either the validity or 
the interpretation of the statute so 
as to confer Jurisdiction. 

U.S.—Teague v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
C.C.A.Tenn., 127 F.2d 63. 

Justiciable controversy; special dam- 
ages 

To establish Jurisdiction over in¬ 
terpretation of a federal statute, a 
Justiciable controversy must exist 
between plaintiffs and defendant, and 
that requires a showing of special 
damages to plaintiffs as distinguish¬ 
ed from damage to the public gener¬ 
ally. 

U.S,—Greater Hartford Free Bridge 
Ass’n V. Greater Hartford Bridge 
Authority, D.C.Conn., 172 F.Supp. 
244. 

Validity of Presidential Proclama¬ 
tion under statute 

An action by a state challenging 
the validity of a Presidential Proc¬ 
lamation under the Antiquities Act 
with respect to the creation of the 
Jackson Hole National Monument 
was an "action arising under the 
laws of the United States,” since con¬ 
troversy with respect to validity or 
construction of act of Congress was 
Involved. 

U.S.—State of Wyoming v. Franke, D. 
C.Wyo., 68 F.Supp. 890. 

Oonstmetion or effeot of federal law 
involved 

U.S.—^Arndt v. Bank of America, D.C. 
Cal., 48 F.Supp. 961. 

83.26 U.S,—Cities Service Gas Co. v. 
Skelly Oil Co., D.C.Del., 166 F.Supp. 
31—^Winsor v. United Air Lines, 
Inc., D.C.Del., 169 F.Supp. 866— 
Air Line Dispatchers Ass’n, A. F. 
of L. V. California Eastern Air¬ 
ways, D.C.Cal., 127 F.Supp. 621— 
Kansas City, Kan. v. Atchison, T. & 
S. F. Ry. Co., D.C.Kan., 101 F.Supp. 
1—Crawford v. Pituch, D.C.Pa., 
91 F.Supp, 626—Miller v. Long, D. 
C.S.C., 71 F.Supp. 603—Shipley v. 
Pittsburgh & L. E. R. Co., D.C.Pa., 
70 F.Supp. 870—Federal Sav. & 
Loan Ins. Corp. v. Third Nat. Bank 
in Nashville, D.C.Tenn., 60 F.Supp. 
110, reversed on other grounds, C.C. 
A., 168 F.2d 678, certiorari denied 
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67 S.Ct. 49. 329 U.S. 718, 91 L.Ed. 
622, and 67 S.Ct. 60. 329 U.S. 718, 
91 L.Ed. 623—Delaware. L. & W. 
R. Co. V. Slocum, D.C.N.T., 66 F. 
Supp. 634—Barnhart v. Western 
Maryland R. Co., D.C.Md., 41 P. 
Supp. 898, affirmed, C.C.A,. 128 F1 
109, certiorari denied 68 S.Ct. 75, 
317 U.S. 671, 87 L.Ed. 638. 

Stein V. Brotherhood of Painters, 
Decorators and Paper Hangers of 
America, D.C.N.J., 11 F.R.D. 163— 
Ritchie v. Atlantic Refining Co„ 
D.C.N.J., 7 F.R.D. 671—Hartford- 
Empire Co. v. Obear-Nester Glass 
Co., D.C.Mo., 7 F.R.D. 664. 

Beal cause of loss not failure to reg¬ 
ister 

Where transactions complained of 
in minority stockholders’ action 
would have been legal if corporation 
had registered under Public Utility 
Holding Company Act as a holding 
company and net loss to corporation 
would have been the same, so that 
any real cause of loss was not failure 
to register but loss, if any, resulted 
from alleged conspiracy to waste as¬ 
sets of corporation, district court did 
not have Jurisdiction under the act. 
U.S.—Downing v. Howard, D.C.Del., 

68 F.Supp. 6, affirmed, C.C.A., 162 
F.2d 654, certiorari denied 68 S.Ct. 
165, 332 U.S. 818, 92 L.Ed. 396. 

Bight not substaatlally affected 

An action cannot be regarded as 
one arising under ’‘laws of the United 
States” even where federal right at¬ 
tempted to be asserted is of direct re¬ 
lationship to litigation, if it is clear¬ 
ly not possible for it to be substan¬ 
tially affected by result. 

U.S.—Mudd V. Teague, C.A.Mo., 220 
F.2d 163. 

Where questions of fact and law 
in particular action would be same 
even though federal statute had nev¬ 
er been enacted, claim in such action 
would not arise under laws of the 
United States. 

U.S.—Howard v. Purst, D.C.N.T., 140 
F.Supp. 607, affirmed, C.A., 238 F. 
2d 790, certiorari denied 77 S.Ct. 
814, 353 U.S. 987, 1 L.Ed.2d 769. 

83.88 U.S.—Thompson v. Standard 
Oil Co. of New Jersey, D.C.S.C., 60 
F.2d 162, reversed on other 
grounds, C.C.A., 67 P.2d 644, certio¬ 
rari denied Standard Oil Co. of 
New Jersey v. Thompson, 64 S.Ct. 
640, 292 U.S. 631, 78 L.Ed. 1486. 

Carter v. Bramlett* D.C.T6X., 31 

F.Supp. 647« 
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of Although a right created by a federal law,®^-^^ or because property involved was obtained 

statute covers the same ground as a right already under a federal statute.® 3.86 
existing under the common law of the states and 

territories, a suit based on such federal statute is one A federal question within the jurisdiction of the 
arising under the laws of the United States.®®*®^ federal courts has been considered present in cases 
However, federal jurisdiction may not be invoked arising under or involving various federal stat- 
where the right asserted is nonfederal, merely be- utes,®®-®® including the Civil Aeronautics Act,®®-^® 
cause plaintiff’s right to sue is derived from federal the Civil Rights Act;®^ the Labor Management 


83.30 U.S.—Swltchmen’s Union of 
North America v. National Media¬ 
tion Board, App.D.C., 64 S.Ct. 95. 
320 U.S. 297, 88 L.Ed. 61. 

Fielding v. Allen, C.A.N.Y., 181 
F.2d 163, certiorari denied Ogden 
Corp. V. Fielding, 71 S.Ct. 46. 340 

U. S. 817, 96 L.Ed. 600. 
Security-First Nat. Bank of Los 

Angeles v. Republic Pictures Corp., 
D.C.Cal., 97 F.Supp. 360. 

▼iolation of federal criminal stat¬ 
ute may give United States district 
courts jurisdiction of a civil suit re¬ 
sulting therefrom. 

U.S.—Federal Sav. & Loan Ins. Corp. 

V. Third Nat. Bank in Nashville. C. 
C.A.Tenn., 153 F.2d 678, certiorari 
denied 67 S.Ct. 49, 329 U.S. 718, 91 
L.Ed. 622, and 67 S.Ct. 60, 329 U.S. 
718, 91 L.Ed. 623. 

83.32 U.S.—Fitzgerald v. Pan Am. 
World Airways, C.A.N.Y., 229 P.2d 
499. 

Tort 

When Congress enacts legislation 
rendering it tortious to do what is al¬ 
ready a state common-law tort, a suit 
based on that legislation is within 
federal jurisdiction. 

U.S.—Fitzgerald v. Pan Am, World 
Airways, supra. 

83.34 U.S.—S e c u r i t y-F 1 r s t Nat. 
Bank of Los Angeles v. Republic 
Pictures Corp., D.C.Cal., 97 F.Supp. 
360, reversed on other grounds, C. 
A., Republic Pictures Corp. v. Se¬ 
curity-First Nat. Bank, 197 F.2d 

767—Driscoll v. Burlington-Bristol 
Bridge Co., D.C.N.J., 82 F.Supp. 
976. 

83.3G U.S.—Security-First Nat. Bank 
of Los Angeles v. Republic Pic¬ 
tures Corp., D.C.Cal., 97 F.Supp. 
360, reversed on other grounds, C. 
Am Republic Pictures Corp. v, Se¬ 
curity-First Nat. Bank, 197 F.2d 

767—^Driscoll v. Burlington-Bristol 
Bridge Co.. D.C.N.J., 82 F.Supp. 
975. 

83.38 Action under rs-employmsnt 

section of Universal Military Train¬ 
ing and Service Act for reinstatement 
and for back salary was civil action 
arising under laws of United States. 
U.S.—Christner v. Poudre Val. Co¬ 

op. Ass*n, D.C.C 0 I 0 ., 134 F.Supp. 
116. 

Xn action on bond of livestock deal¬ 
er for the unpaid claims for cattle 
purchased by the dealer, federal Ju¬ 


risdiction applied where bond wa*^ 
executed under federal laws. 

U.S.—Hartford Acc. & Indem. Co. n 
B aldwin, C.A.Neb.. 262 F.2d 202. 

Emergency Price Control Act 

(1) Where complaint seeking tc 
rescind alleged contract for option t( 
buy individual defendant’s stock it 
corporate defendant and to secure ac 
counting of moneys paid by plalntll'. 
to defendants under the contract al¬ 
leges that contract is a sham ano 
part of a conspiracy for .sale by de¬ 
fendants to plaintiff of lumber at 
prices in excess of ceiling e&tablisht c" 
under Emergency Price Control A<‘t 
federal district court has jurisdic 
tion of the action under statute at 
one arising from violation of a fed¬ 
eral statute. 

U.S.—Danebo Lumber Co. v. Koutsky- 
Brennan-Vana Co., C.A.Or., 182 F 
2d 489, certiorari denied 71 S.Ct 
67, 340 U.S. 830, 95 L.Ed. 609. 

(2) Where complaint seeks rescis¬ 
sion of contract made in a feloruout- 
black marketing con.spiracy to de¬ 
fraud the United States and to vio¬ 
late maximum price regulations ol 
Emergency Price Control Act and foi 
restoration of moncy.s given defend¬ 
ant to persuade him to enter into th( 
conspiracy, the case presents a ques¬ 
tion of federal law. 

U.S.—Furrow v. Koutsky-Brennan- 
Vana Co., CA.Wash.. 182 F.2d 496 
certiorari denied 71 S.Ct. 67, 34( 
U.S. 830, 95 L.Ed. 610. 

Immigratiou law 

(1) Alleged failure on part of air¬ 
line company to sati.sfy requirement.^ 
of immigration laws in obtaining ad¬ 
mission papers for alien resident of 
United States would give rise to ac¬ 
tion based on breach of contract or on 
negligence or fraud, as case might be 
and alien’s right to recover woub' 
hinge on court’s construction or in¬ 
terpretation of federal immigratloii 
law, and therefore action was prop¬ 
erly brought in federal district court, 
since federal question was involved. 
U.S.—Chengfan Hsu v. Philippine All 

Lines, D.C.Cal., 98 F.Supp. 805. 

(2) Jurisdiction of action arising 
under immigration laws regardless ol 
amount see infra this section. 

Action for violation of Pnblio Con¬ 
tracts Act 

U.S.—U. S. V. Harp, D.C.Okl., 80 F. 
I Supp. 236, affirmed, C.A., .173 F.2t 
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761, certiorari denied 70 S.Ct. 56, 
388 U.S. 816, 94 L.Ed. 494. 
Stabilization Act 

Where violation of Stabilization 
Act or any regulation promulgated 
thereunder was made punishable by 
the act, claim for double time for 
work performed on seventh consecu¬ 
tive work day of regularly scheduled 
work week, and for work on holidays, 
based on executive order issued un¬ 
der authority of act, was a “suit aris¬ 
ing under the ‘laws’ of the United 
States’’ within statute conferring on 
federal district courts original juris¬ 
diction of civil action wherein mat¬ 
ter in controversy exceeds three 
thousand dollars and arises under the 
laws of the United States. 

U.S.—-Moehl V. E. I. Du Pont De Ne¬ 
mours & Co., D.C.Ill., 84 F.Supp. 
42f. 

Oouuterolalm under War Eabor Bls- 
pntes Act 

In veteran’s action against former 
employer for restoration to employ¬ 
ment, employer’s counterclaim for 
damages from veteran under War 
Labor Disputes Act for allegedly 
causing a slowdown and a strike, pre¬ 
sented a federal que.stion, and the 
district court had jurisdiction to en¬ 
tertain the counterclaim. 

U.S.—Mc("arthy v. M. & M. Transp. 

Co., D.C.Mass., 5 F.R.D. 290. 

83.40 U.S.—Llchten v. Eastern Air 
Lines, D.C.N.Y., 87 F.Supp. 691, af¬ 
firmed, C.A., 189 F.2d 939, 25 A.L.H. 
2d 1337. 

84. U.S.—Smoot v. Kentucky Cent. 

R. Co., C.C.Ky., 13 F. 337. 

25 C.J. p 726 note 86. 

Jurisdiction, irrespective of amount 
in controversy, of actions for 
deprivation of civil rights secur¬ 
ed by: 

Constitution see supra § 28 b. 
Federal statutes see infra subdivi¬ 
sion b of this section. 

ProvlzioiL autborlzlxLsr action for dam- 
ages as supporting oquitabla Ju- 
risdiotion 

In action by school board members 
for an Injunction to restrain defend¬ 
ants from conspiracy to obstruct 
members from securing equal pro¬ 
tection of laws in operation of public 
schools within district on desegregat¬ 
ed basis, there was no error by trial 
court in considering civil rights stat¬ 
ute granting right of action for re¬ 
covery of damages occasioned by acts 
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Relations Act of 1947, commonly known as the Taft- 
Hartley Act;®^*^ the National Labor Relations 
Act;®® and the National Prohibition Act.®® It has 
also been held to extend to an action, authorized by 
federal statute, for damages for conspiracy to im¬ 
pede justice, with intent to deprive claimant of equal 
protection of the laws;®*^ an action involving the 
application of the congressional exemption of bonds 
from taxation;®® an action under the Lever Act to 
obtain compensation for property requisitioned by 
the federal government under its war powers;®® an 
action by a director and stockholder of a corporation 
to compel it to comply with a federal statute which 
the corporation was disregarding as unconstitution¬ 
al and a proceeding by the secretary of war to 
condemn land, as authorized by an act of Congress, 
for a military training camp.®i Whether a particu¬ 
lar tax obligation is a tax entitled to priority of 
payment in bankruptcy under the federal bankruptcy 
statutes providing for priority in payment of taxes 
owed by a bankrupt is a federal question.®® Where 
a state court refuses to give effect to a judgment 
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of a federal court, a federal question arises under 
the federal statute establishing the federal court 
whose judgment is disregarded.®® 

On the other hand, jurisdiction on this ground 
does not extend to cases arising under territorial 
laws® 4 or a law promulgated by the military com¬ 
mander in Puerto Rico during the military occupa¬ 
tion;®® nor does state legislation relating to the 
selection of candidates for representatives in Con¬ 
gress, because of its subject matter, become a part 
of the federal law the construction of which raises 
a federal question.®® 

Where one attempts to assert a claim under a 
law of the United States, the federal court has ju¬ 
risdiction to determine that he failed to state a cause 
of action.®'^ 

Actions arising under regulations. A federal dis¬ 
trict court has been held to have jurisdiction of 
a suit against a person causing irreparable damage 
to plaintiff under claimed authority of a federal 
regulation which is attacked as inapplicable or in- 
valid.®^® 


don© In furtherance of a conspiracy 
to interfere with civil rights, as a 
standard to federal equity courts and 
additional support to federal juris¬ 
diction in issuance of injunction. 

U.S.—Brewer v. Hoxle School Dist. 
No. 46 of Lawrence County, Ark., 
C.A.Ark., 238 P.2d 91. 

84.5 Section. 303 of Taft.Kartley Act 

(1) It has boon held that an action 
under § 303 of the Taft-Hartley Act, 
29 U.S.C.A. § 187, making certain 
practices of labor organizations un¬ 
lawful and providing that whoever is 
injured by reason of any violation 
may suo therefor in any district court 
without respect to the amount in 
controversy arises under a law of 
the United States within the meaning 
of 28 U.S.C.A. § 1331, and that Juris¬ 
diction of such action exists without 
regard to diversity of citizenship. 
U.S.—United Brick & Clay Workers 

of America v. Deena Artware, Inc., 

C. A.Ky., 198 F.2d 637, certiorari de¬ 
nied 73 S.Ct. 277, 844 U.S. 897, 97 
L.Ed. 694, rehearing denied 73 S.Ct. 
346, 344 U.S. 919, 97 L.Ed. 708— 
Schatte v. International Alliance, 
Etc., C.A.Cal., 182 F.2d 158. 

(2) However, It has also been held 
that diversity of citizenship Is neces¬ 
sary to give the federal courts Juris¬ 
diction of such action. 

U.S.—Lach V. Hoisting & Portable, 
Power & Dredge Engineers Local, 

D. C.Mass., 86 F.Supp. 463. 

Federal Jurisdiction of actions in¬ 
volving labor relations as actions 
relating to commerce see infra S 
35(5). 

. 85. U.S.—National Labor Relations 


Board v. Sunshine Mining Co., C. 
C.A., 125 F.2d 757. 

Duty imposed by state law 

Labor union's duty, imposed by 
law of state, rather than National 
Labor Relations Act, to represent all 
its members fairly, in good faith, and 
without dl.scriminatlon in bargaining 
collectively for them, cannot be made 
basLs for invoking federal Jurisdic¬ 
tion under statute giving federal dis¬ 
trict courts original Jurisdiction of 
civil actions arising under United 
States laws. 

U.S.—Williams v. Yellow Cab Co. of 
Pittsburgh, Pa., C.A.Pa., 200 F.2d 
302, certiorari denied Dargan v. 
Yellow Cab Co. of Pittsburgh, Pa., 
74 S.Ct. 52, 346 U.S. 840, 98 L.Ed. 
301. 

86. Action by lessor to forfeit lease 
for violatlou 

U.S.—Duignan v. U. S., N.Y., 47 S.Ct. 
666, 274 U.S. 195, 71 L.Ed. 996. 

87. U.S.—^Mitchell v. Greenough, C. 
C.A.Wash., 100 F.2d 184, rehearing 
denied 100 F.2d 1006, certiorari de¬ 
nied 69 S.Ct. 788, 306 U.S. 669, 83 
L.Ed. 1066. 

88. U.S.—Iowa L. & T. Co. v. Fair- 
weather, D.C.Iowa, 262 F. 606. 

89. U.S.—U. S. V. Archibald McNeil 
& Sons Co., Pa., 45 S.Ct. 258, 267 
U.S. 302, 69 L.Ed. 620—Houston 
Coal Co. V. U. S., Ohio, 43 S.Ct. 612, 
262 U.S. 361, 67 L.Ed. 1028. 

U. S. V. White Oak Coal Co., C.C. 
A.W.Va., 6 P.2d 439. 

90. U.S.—R. C. Tway Coal Co. v. 
Glenn, D.C.Ky., 12 F.Supp. 670. 
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*91. U.S.—In re Military Training 

Camp, DC.Va., 260 F. 986. 

92. U.S.—City of New York v. Feir- 
ing, N.Y., 61 S.Ct 1028, 313 U.S. 
283, 85 L.p:d. 1333. 

In re Independent Automobile 
Forwarding Corporation, D.C.N.Y., 
38 F.Supp. 976, reversed on other 
grounds, C.C.A., 118 F.2d 537, af¬ 
firmed U. S. v. State of New York, 
62 S.Ct. 712, 316 U.S. 510, 8G L.Ed. 
998. 

93. Mont.—In re Smith's E.state, 199 
P. 696, 60 Mont. 276. 

94. U.S.—Maxwell v. Federal Gold & 
Copper Co., 155 P. 110, 83 C.C.A. 
670. 

26 C.J. p 727 note 96. 

Insular tax exemption statute 

Controversy relating to construc¬ 
tion of the Insular tax exemption act 
did not Involve a federal question 
over which federal court had Jurisdic¬ 
tion. 

U.S.—Everlasting Development Corp. 
V. Sol Luis Descartes, C.A.Puerto 
Rico, 192 P.2d 1, certiorari denied 
72 S.Ct. 626, 343 U.S. 964, 96 L.Ed. 
709. 

95. U.S.—Jaffee v. Fernandez, 4 
Puerto Rico Fed. 454. 

96. U.S.—^Anthony v. Burrow, C.C. 
Kan., 129 F. 783. 

97. U.S.—Mitchell v. Greenough, C. 
C.A.Wash., 100 P.2d 184, rehearing 
denied 100 P.2d 1006, certiorari de¬ 
nied 59 S.Ct. 788, 806 U.S. 659, 83 
L.Ed. 1056. 


97.6 U.S.—Patton v. Administrator 
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Action for violation of executive order. In the 
absence of a statute providing otherwise, the federal 
courts have no jurisdiction of an action for viola¬ 
tion of an executive order.®*^-^® 

b. Under Special Statutes 

Jurisdiction of actions for the vindication of rights 
created by federal statutes may be, and has been, granted 
the federal courts by special statutes, irrespective of the 
amount in controversy or diversity of citizenship. 

Apart from the provisions of 28 U.S.C.A. § 1331 
giving the federal courts jurisdiction of actions 


arising under laws of the United States where 
the amount in controversy exceeds a prescribed 
amount, as discussed supra division a of this section, 
jurisdiction of actions for the vindication of rights 
created by federal statutes may be, and in a number 
of instances has been, granted the federal courts 
by special statutes,®irrespective of the amount 
in controversy®^-®^ or diversity of citizenship.®'^-®® 
Whether or not a particular statute operates to 
eliminate the general requirement of a jurisdictional 
amount depends on a proper construction of the 
statute.®'^-®® Some such statutes expressly eliminate 


of Civil Aeronautics, C.A.Alaska. 
217 P.2d 395. 

97.10 Order relatlngr to overtime pay 

District court was without Juris¬ 
diction of action, for the violation of 
Executive Order No. 9240, 40 U.S.C.A. 
§ 326 note, relating to overtime pay. 
U.S.—Sweet v. B. P. Goodrich Co., D. 

C. Ohio, 68 P.Supp. 782. 

97.60 U.S.—Keele v. Holt, C.A.Tex., 
171 F.2d 480. 

Strawser v. Reading Co., D.C.Pa., 
80 P.Supp. 456. 

Actions under revenue laws and vari¬ 
ous other special statutes, other 
than those discussed herein, see 
infra §8 31-43. 

Jurisdiction not conferred by spe¬ 
cial statute. 

U.S.—Kuerachner & Rauchwarenfa- 
brik, A. G. v. Swiss Bank Corp., 

D. C.N.T., 126 P.Supp. 669. 

97.55 U.S.—Mercury Oil Refining Co. 
V. Oil Workers Intern. Union, C. I. 

O. , C.A.Okl., 187 F.2d 980—Massa¬ 
chusetts Universalist Convention 
V. Hildreth & Rogers Co., C.A. 
Mass., 183 F.2d 497—Manosky v. 
Bethlehem-Hinghara Shipyard, C.A. 
Maas., 177 F.2d 629. 

Conditioned Air & Refrigeration 
Co. V. Plumbing and Pipe Pitting 
Labor - Management Relations 
Trust, D.C.Cal., 169 P.Supp. 887, 
affirmed, C.A., 253 P.2d 427—Brown 
V. Haldale Estates, Inc., D.C.N.Y., 
161 P.Supp. 118—U. S. ex rel. 
Crowder v. Fidelity & Deposit Co. 
of Maryland, D.C.La., 144 P.Supp. 
322—^Douglas v. International 
Broth, of Elec. Workers Union, D. 
C.Mich., 136 P.Supp. 68—Flynn v. 
Ward Leonard Elec. Co., D.C.N.T., 
84 P.Supp. 399—^Kuhn v. Canteen 
Pood Service, D.C.Ill., 77 P.Supp. 
585—Bates v. U. S., D.C.Neb., 76 

P. Supp. 67—Bryant v. Brotherhood 
of R. Trainmen, Rapides Lodge 
No. 866, D.C.La., 74 P.Supp. 610— 
Grone v. Congregation of Brothers 
of St. Xavier, D.C.Ky., 72 P.Supp. 
544. 

Special statute relied on held iaappli- 
eahle 

U.S.—^Lindsey v, Leewright, C.A.Tex., 
171 r.2d 642. 


97.60 U.S.—Mercury Oil Refining Co. 
V. Oil Workers Intern. Union, C. I. 

O. . C.A.Okl., 187 F.2d 980. 

U. S. for Use of Reichenbach v. 
Montgomery, D.C.Pa., 166 P.Supp. 
384—U. S. ex rel. Crowder v. Fi¬ 
delity & Deposit Co. of Md., D.C. 
La., 144 P.Supp. 322—Douglas v. 
International Broth, of Elec. Work¬ 
ers Union, D.C.Mich., 136 P.Supp. 
68—Hates v. U. S., D.C.Neb., 76 P. 
Supp. 57—U. S., for Use and Bene¬ 
fit of Jones Contracting Co. v. Skil- 
ken, D.C.Ohio, 53 P.Supp. 14. 

97.65 U.S.—Adams v. Albany, D.C. 
Cal., 80 P.Supp. 876—^IVhatley v. 
Hill, D.C.Ohio, 73 P.Supp. 118. 

Effect of presence or absence of ref¬ 
erence to concurrent state Juris¬ 
diction 

(1) Federal statute creating a 
right and conferring concurrent Ju¬ 
risdiction on state and federal courts 
of actions to enforce right, such as 
the Veterans’ Emergency Act, prior 
to amendment, giving veterans right 
of action for treble damages for 
house purchased at price in excess of 
appraisal of Veterans’ Administra¬ 
tion, has been held not to confer Ju¬ 
risdiction regardless of the amount 
in controversy. 

U.S.—Adams v. Albany, D.C.Cal., 80 

P. Supp. 876. 

(2) However, the opposite conclu¬ 
sion has been reached where the stat¬ 
ute omits mention of state jurisdic¬ 
tion, at least where the rights of vet¬ 
erans were Involved. 

U.S.—Brown v. Haldale Estates, Inc., 
D.C.N.Y., 151 P.Supp. 118. 

Emergency Price Control Act 

(1) Provisions of the Emergency 
Price Control Act were construed as 
conferring Jurisdiction on the feder¬ 
al courts regardless of the amount 
Involved. 

U.S.—Co-Efficient Foundation v. 

Woods, C.A.Tex., 171 P.2d 691. 

Schuman v. Greenberg, D.C.N.J., 
100 P.Supp. 187—^Kinsey v. Carney, 
D.C.Mo., 92 P.Supp. 967—Raraseyer 
v. Contestabile, D.C.Pa., 86 P.Supp. 
104—Woods V. Bomboy, D.C.Pa., 86 
P.Supp. 476, affirmed, C.A., 179 F.2d 
565 —Woods V. Vendetti, D.C.Pa., 
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• 86 P.Supp. 2.5—^Woods v. Downing, 

D.C.Pa., 86 P.Supp. 20—Porter v. 
Pinch, D.C.Mich., 65 F.Supp. 168— 
Henderson v. Jones & Lnughlin 
Steel Corp., D.C.Pa., 46 P.Supp. 
618. 

(2) However, the provision of the 
Emergency Price Control Aet giving 
the district courts jurisdiction of 
criminal proceedings for certain vio¬ 
lations of the act and of all other 
proceedings under § 205 of the act 
was also held not to give the dislnct 
courts jurisdiction regardless of th*‘ 
amount in controversy, the court 
saying, "Had Congress intended to 
extend the Jurisdiction of the District 
Courts it would have proceeded by 
amending Section 41(1) [28 U.S.C.A 
§ 1331].’’ 

U.S.—Whatley v. Hill, D.C.Ohio, 73 
P.Supp. 118. 

Housing and Bent Act 

(1) Housing and Rent Act of 19-17 
did not give the federal courts juri!-- 
diction of an action by a landlord to 
recover the amount of a rent incrcas'- 
regardless of the amount in contro- 
ver.sy. 

U.S.—Jones v. Walker, C.A.Mo., 184 
F.2d 839. 

(2) On the other hand, many courts 
construed the Housing and Rent Act 
of 1947 as giving the federal courl.s 
jurisdiction of actions by tenants for 
rent overcharges regardless of the 
amount in controversy. 

U.S.—Landes v. Barrett, C.A.Mo., 199 
F.2d 639—Garlln v. Currie, C.A. 
Pla., 185 P.2d 401—AdJer v. North¬ 
ern Hotel Co., C.A.I11., 176 P.2d 
619. 

Gutman v. Lawton Estates, D.C. 
N.Y., 99 P.Supp. 951—Derber v. 
Moberly, D.C.Kan., 98 F.Supp. 769 
—^Dana v. Russo, D.C.Fla., 98 F. 
Supp. 33—^Prasher v. Estes, D.C. 
Mo., 96 P.Supp. 74—^Albright v. Nel¬ 
son, D.C.Minn., 87 P.Supp. 737— 
U. S. V. Emery, D.C.Cal., 86 F.Supp. 
364—^Morozin v. Hausmaninger, D. 
C.Pa., 86 P.Supp. 67. 

(3) However, many other courts 
reached the opposite conclusion. 
U.S.—Fields v. Washington, C.A.N.J., 

173 F.2d 701. 
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any requirement of a jurisdictional amount.® 
Other statutes may be deemed to do so by implica¬ 
tion where they confer jurisdiction without mention¬ 
ing any jurisdictional amount,as, for example, 


the statutes conferring jurisdiction of actions under 
the postal laws,®® actions for a penalty or forfeiture 
incurred under any law of the United States,®® ac¬ 
tions to recover possession of any office, with cer- 


Aram v, Hazelwood Apartments 
Co., D.C.Mich., 89 F.Supp. 836— 
Woods V. Kimmey, D.C.Pa., 88 P. 
Supp. 838—Temmerroan v. Scafldi, 
D.C.Cal., 88 F.Supp. 527—^Burns v. 
Bishop, D.C.Ark., 88 F.Supp. 1— 
Frisch v. Lopez, D.C.Pa., 87 F.Supp. 
54 4—WoocLs V. Kern, D.C.Pa., 87 
F.Supp. 383, vacated on other 
grounds, C.A., 181 P.2d 499—Rain- 
.m>ycr V. Coiitcstabllo, D.C.Pa., 86 F. 
Supp. 104—Ilor.shenrader v. Camp¬ 
bell, D.C.Ky., 85 F.Supp. 75—Mc- 
Crae v. Johnson, D.C.Md., 84 F. 
Supp. 220. 

(4) Nevertheless, it was hold that 
the federal district court had Juris¬ 
diction of action brouprht by housing 
expediter under Housing and Rent 
Act of 1947 for injunctive relief, not- 
witlnstanding additional request for 
an order directing restitution of rent¬ 
al overcharges amounting to less 
than the jurisdictional amount. 

U.S.—Woods V. Bornboy, D.C.Pa., 85 
F.Supp. 476, offlrmed, C.A., 179 F.2d 
665. 

(6) Rule of law, based on Inter¬ 
pretation of Housing and Rent Act 
<»f 1917, requiring amount in contro¬ 
versy to exceed general statutory 
jurisdictional amount was not appli¬ 
cable to housing expeditor's action 
against landlord under Emergency 
J’rice Control Act of 1942 for double 
amount of overebarge of rent for 
housing accommodations and for res¬ 
titution to tenant of excess rent paid 
while Emergency Price Control Act 
was in force. 

U.S.—Woods V. Vendetti. D.C.Pa., 85 
F.Supp 2ri. 

(C) Fedeial courts did not have 
jurisdiction of tenants’ action for in¬ 
junction to prevent rent Increases. 
U.S.—Fox V. 31 Hillside Realty Corp., 
D.C.N.Y., 79 FSupp. 832. 

(7) In any event, the conflict in 
authorities as to federal jurisdiction 
of actions by tenants for rent over¬ 
charges was settled when the Hous¬ 
ing and Rent Act was amended so as 
expressly to provide for jurisdiction 
regardless of the amount in contro¬ 
versy. 

U.S.—Smith V. Kafln, D.C.Pa., 140 P. 
Supp. 696—U. S. V. Schwarz, D.C. 
Ill., 116 F.Supp. 866—Schuman v. 
Greenberg, D.C.N.J., 100 F.Supp. 
187. 

97.70 U.S.—Smith v. Kafln, D.C.Pa., 
140 F.Supp. 695—U. S. v. Schwartz, 
D.C.Ill., 116 F.Supp. 865—Schuman 
V. Greenberg, D.C.N.J., 100 F.Supp. 
187—United Steel Workers of 
America v. Shakespeare Co., D.C. 
Mich., 84 F.Supp. 267. 


Metrospeotlve operation. 

Provision of hou.sing and rent act 
giving federal courts jurisdiction of 
suits for overcharges, regardless of 
the amount involved and imposing a 
one-year limitation, is procedural and 
operates retrospectively, and suit for 
less than general jurisdictional 
amount for willful overcharges made 
before enactment of provision, but 
within one-year limitation, was with¬ 
in jurisdiction of federal district 
court. 

U.S.—Koelmel v. Lauber, D.C.N.J., 
Ill F.Supp. 239. 

Miller Act 

U.S.—U. S. for Use of James F. 
O’Neil Co. V. Malan Const. Corp., 
D.C.Tenn., 168 F.Supp. 255—U. S. 
ex rcl. Crowder v. Fidelity & De¬ 
posit Co. of Maryland, D.C.La., 144 
F.Supp. 322—^U. S. for Use and 
Benefit of Jones Contracting Co. 
V. Skilken, D.C.Ohlo, 53 F.Supp. 
14. 

Decision as to social seonrity 

Jurisdiction of federal courts of 
action to review final administrative 
decision with respect to social securi¬ 
ty benefits is conferred by Federal 
Social Security Act. 

U.S.—Sparks v. U. S., D.C.Vt., 163 F. 
Supp. 909. 

97.75 U.S.—^Deckert v. Independent 
Shares Corporation, Pa., 61 S.Ct. 
229, 311 U.S. 282, 85 L.Ed. 189. 

Keele v. U. S., C.A Tex., 178 F. 
2d 766—Keele v. Holt, C.C.A.Tex., 
171 F.2d 480. 

Brown v. Hnldale Estates, Inc., 
D.C.N.T., 151 F.Supp. 118. 

98. U.S.—U. S. v. Griffin, Ca., 68 S. 
Ct. 601, 303 U.S. 226, 82 L Ed. 764. 

Griffin v. W. S. Vick Grocery Co., 
aC.AKy., 272 F. 246. 

Garden City Chamber of Com¬ 
merce V. Wagner, D.C.N.T., 100 F. 
Supp. 769, stay denied, C.A., 192 P. 
2d 240—^Fite v. Payne, D.C.Tex., 
91 F.Supp. 21, reversed on other 
grounds, C.A., 184 F.2d 977. 

26 C.J. p 978 note 76. 

Action to enjoin enforcement of in. 
creased parcel post zone rates was 
a “suit arising under postal laws’’ 
within the jurisdiction of United 
States district court. 

D.C.—^Doehla Greeting Cards, Inc. v. 

Summerfleld, D.C., 116 F.Supp. 68. 
Action to snjoln refusal to accept 
mail 

Under statute referred to in text, 
the federal di.strict court had Juris¬ 
diction of action for order enjoining 
village postmaster from refusing to 
accept and transmit certain pieces of 
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mail previously rejected on ground 
that they were lotteries. 

U.S.—Garden City Chamber of Com¬ 
merce V. Wagner, D.G.N.T., 100 P, 
Supp. 769, stay denied, C.A., 192 P. 
2d 240. 

99. U.S.—Robertson v. Argus Ho¬ 
siery Mills, C.C.A.Tenn., 121 P.2d 
285, certiorari denied Argus Ho¬ 
siery Mills V. Robertson, 62 S.Ct. 
181, 314 U.S. 681, 86 L.Ed. 544. 

Sampson v. Thomas, D.C.Mich., 
76 F.Supp. 691. 

25 C.J. p 726 note 89, p 979 note 79— 
2 C.J. p 1090 note 29. 

Whether a federal statute Is a **law 
of the United States** within statute 
vesting in the federal courts exclu¬ 
sive Juri.sdiction of all suits for pen¬ 
alties and forfeitures incurred under 
the laws of the United States depends 
on tho moaning given to that phrase 
by its context. 

U.S.—People of Puerto Rico v. Hu¬ 
bert Hermanos, Inc., Puerto Rico, 
60 S.Ct. 699, 309 U.S. 543, 84 L.Ed. 
916. 

Payment to government or private 
person 

Action by federal official to require 
landlord to pay rental overcharges 
into Troa.sury of United States was 
an action for a “penalty,” but action 
to require restitution to tenant of 
rental overcharges was not one for a 
“penalty” within statute referred to 
in text. 

U.S.—Woods V. Kern, D.C.Pa., 87 F. 
Supp. 383, vacated on other 
ground.s, C.A., 181 P.2d 499. 

Action for treble damages for over¬ 
charges 

(1) An action by a private person 
under a federal statute for treble 
damages for rent overcharges or vio¬ 
lation of price ceilings has been held 
not to be an action for a penalty 
within the statute referred to in the 
text. 

U.S.—Fields V. Washington, C.A.N.J., 
173 F.2d 701. 

Burns v. Bishop, D.C.Ark., 88 F. 
Supp. 1—^Woods V. Kern, D.C.Pa, 
87 F.Supp. 383, vacated on other 
grounds, C.A., 181 F.2d 499—^Fox v. 
34 Hillside Realty Corp., D.C.N.Y., 
79 F.Supp. 832. 

(2) However, there is also author¬ 
ity to the contrary. 

U.S.—Sampson v. Thomas, D.C.Mich., 
76 F.Supp. 691—Powell v. Rhine, 
D.C.Pa., 71 F.Supp. 953. 

Action under rs-smployment sec¬ 
tion of Universal Military Training 
and Service Act, for reinstatement 
and for back salary, was not action 
for recovery of a fine, penalty, or for- 
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tain exceptions, ’wherein the sole question touching^ 
the title to the office arises out of denial of the right 
to vote on account of race, color, or previous con¬ 
dition of servitude,any seizure under any law 
of the United States on land or on waters not within 
admiralty and maritime jurisdiction,®®*^® and causes 
arising under any of the provisions of subchapter 
II of chapter 12 of 8 U.S.C.A., relating to immigra¬ 
tion,! or under § 1503 of chapter 12 of 8 U.S.C.A., 
relating to the denial of rights and privileges as a 
national.!*® 

Civil rights. Under 28 U.S.C.A. § 1343 the dis¬ 


trict courts have jurisdiction of any civil action au¬ 
thorized to be commenced by any person to redress 
the deprivation under color of any state law, statute, 
ordinance, regulation, or custom or usage, of any 
right, privilege, or immunity secured by any act of 
Congress providing for equal rights of citizens or of 
all persons within the jurisdiction of the United 
States,!*!® or to recover damages or to secure 
equitable or other relief under any act of Congress 
providing for the protection of civil rights, including 
the right to vote.!*!® The jurisdiction thus con¬ 
ferred is not dependent on the amount in contro¬ 
versy,!*®® and is not conditioned upon diversity of 


feiture within statute conferring Ju¬ 
risdiction of such actions. 

U.S.—Christner v. Poudre Val. Co¬ 
op. Ass’n, D.C.C 0 I 0 ., 134 F.Supp. 

116. 

99.5 Jarisdlctioa limited 

Statute referred to in the text was 
enacted to enable the district court 
to interfere in elections only to the 
limited extent prescribed therein 
and to exclude it altogether from in¬ 
terfering with election of a senator 
or with the constitutional right of 
the senate to Judge of his election in 
all its stages. 

U.S.—Johnson v. Stevenson, C.A.Tex., 

170 F.2d 108, certiorari denied 69 S. 

Ct. 491, 336 U.S. 904, 93 L.Ed. 1069. 
99.10 Seisure not nader any law of 
United States is not within scope of 
provision referred to in text. 

U.S.—Johnston v. Earle, C.A.Or., 245 

F.2d 793. 

1. Former provisions 

(1) Under a statute formerly In 
force the district courts were given 
Jurisdiction of suits and proceed¬ 
ings arLsing under any law regulat¬ 
ing the Immigration of aliens, or un¬ 
der the contract labor laws. 

U.S.—U. S. V. Whitcomb Metallic 

Bedstead Co., D.C.Conn., 46 F. 89. 
25 C.J. p 980 note 99. 

(2) Test whether a suit arose un¬ 
der the immigration laws was the 
same test as was and is applicable 
to a suit claimed to arise under the 
Constitution or laws of the United 
State.s. 

U.S.—Low King Tong v. Pan Am. 

Airways, D.C.Hawaii, 74 F.Supp. 

657. 

(3) “Contract labor laws” as used 
in former statute was held to be used 
as meaning legislation directed to 
alleviation of evils resulting from 
importation of immigrant labor rath¬ 
er than regulation of wages and 
hours of work, and did not give dis¬ 
trict court jurisdiction of action by 
watchman employed by contractor on 
a federal project to recover overtime 
compensation under statutes requir¬ 
ing public contraxsts to provide for 
eight-hour day. 


U.S.—Chambers v. W. L. Florence 
Const. Co., D.C.Ga., 79 F.Supp. 846. 
1.6 U.S.—Manha v. Brownell, D.C. 

Cal., 146 F.Supp. 411. 

I Federal district court has no geu. 
eral grant of Jurisdiction over status 
of aliens or nationals or citizens of 
United States. 

U.S.—Beltran v. Brownell, D.C.Cal., 
121 F.Supp. 835. 

Under Nationality Act of 1940 

where plaintiff alleged United States 
citizenship and prayed for declara¬ 
tory Judgment adjudging him to be a 
citizen, federal district court had 
Jurisdiction to determine if claim had 
merit. 

U.S.—^Florentine v. Landon, D.C.Cal., 
114 F.Supp. 462, cause remanded on 
other grounds, C.A., 231 F.2d 452. 
1.10 U.S.—Ortega v. Hagen, C.A.Ill., 
216 F.2d 661, certiorari denied 76 S. 
Ct. 786, 349 U.S. 940, 99 L.Ed. 1268 
—^Walton V. City of Atlanta, C.A. 
Ga., 181 F.2d 693, certiorari denied 
71 S.Ct. 66, 340 U.S. 823, 96 L.Ed. 
604. 

Ventre v. Hyder, D.C.La., 176 F. 
Supp. 90—^Kenney v. Killian, D.C. 
Mich., 133 F.Supp. 671, affirmed, 

C. A., Kenney v. Fox, 232 F.2d 288, 
certiorari denied 77 S.Ct. 184, 352 
U.S. 856, 1 L.Ed.2d 66, certiorari 
denied Kenney v. Hatfield, 77 S.Ct. 
84, 362 U.S. 866, 1 D.Ed.2d 66—Op- 
penheimer v. Stillwell, D.C.Cal., 132 
F.Supp. 761—Gordon v. Garrson, 

D. C.Ill., 77 F.Supp. 477—Refoule v. 
Ellis, D.C.Ga., 74 F.Supp. 336. 

Actions to redress deprivation of civ¬ 
il rights secured by Constitution 
see supra fi 28 b. 

Act under ooxumerce power 
Act of Congress obviously passed 
in pursuance of the power delegated 
to Congress to regulate commerce is 
not to be regarded as one passed for 
the protection of the equal rights of 
citizens or others within the scope 
of the section. 

U.S.—McGuire v. Amrein, D.C.Md., 
101 F.Supp. 414. 

Suit to enforce veteran’s re-exnploy- 
ment rights 

(1) Action under re-employment 
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section of Universal Military Train¬ 
ing and Service Act for reinstate¬ 
ment and for back salary was not 
action for deprivation of civil rights 
within contemplation of section re¬ 
ferred to in text. 

U.S.—Christner v. Poudre Val. Co¬ 
op. Ass*n, D.C.Colo., 134 F.Supp. 
115. 

(2) So, a suit to enforce a veteran’s 
re-employment rights under Selective 
Service Act as against insular police 
commission, an agency of the govern¬ 
ment of Puerto Rico, was in sub¬ 
stance a suit against the insular gov¬ 
ernment, a subordinate arm of the 
government of the United States, and 
could not be maintained in district 
court of Puerto Rico under statute 
referred to in text. 

U.S.—Insular Police Commission v. 
Lopez, C.C.A.Puerto Rico, 160 F.2d 
673, certiorari denied 67 S.Ct. 1743, 
331 U.S. 866, 91 L Ed. 1863. 
Orgauio act of a territory may be 
a law of the United States, although 
limited in geographic scope, but 
whether it is a law within meaning 
of the Civil Rights Act. nnd statute 
referred to In text depends upon the 
particular provision Involved. 

U.S.—^Dyer v. Kazuhlsa Abe, D.C.Ha¬ 
waii, 138 F.Supp. 220, reversed on 
other grounds, C.A., 256 P.2d 728. 
1.1B U.S.—^Ventre v. Ryder, D.C.La., 
176 F.Supp. 90. 

State voting registration laws are 
not federal laws so as to give federal 
courts jurisdiction of a controversy 
Involving the interpretation and en¬ 
forcement of these laws by virtue of 
the provisions in the Federal Consti¬ 
tution that in congressional elections 
the electors in each state shall have 
the qualiflcatlons requisite for elec¬ 
tors of the most numerous branch of 
the state legislature. 

U.S.—Ventre v. Ryder, supra. 

IJIO U.S.—Ortega v. Ragen, C.A.Ill., 
216 F.2d 661, certiorari denied 76 
S.Ct. 786, 349 U.S. 940, 99 L.Ed. 
1268—^Walton v. City of Atlanta, 
C.A.Ga., 181 F.2d 693, certiorari de¬ 
nied 71 S.Ct. 66, 340 U.S. 823, 96 L. 
Ed. 604—Bottone v. Llndsley, C.A. 
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citizenship.^-25 

c. Gases of Admiralty and Maritime Jurisdic¬ 
tion 

The statute giving the federal courts Jurisdiction of 
cases, involving the requisite Jurisdictional amount, aris¬ 
ing under the Constitution, laws, or treaties of the United 
States does not extend to cases of admiralty and maritime 
Jurisdiction, and cases arising under the general maritime 
law cannot be brought on the law or civil side of the 
federal district courts under this statute, but rules of 
general maritime law when altered by Congress may be¬ 
come laws of the United States within the meaning of 
the statute. 

The statute, 28 U.S.C.A. § 1331, giving the fed- 
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eral district courts jurisdiction of cases involving: 
the requisite jurisdictional amount, arising under 
the Constitution, laws, or treaties of the United 
States does not extend to cases of admiralty and 
maritime jurisdiction.^-^® Cases arising under the 
general maritime law are not cases arising under 
the Constitution, laws, or treaties of the United 
States within the meaning of the section,^-®^ and 
cannot, therefore, be brought on the law or civil side 
of the federal district courts under this section.^-®^ 
However, rules of general maritime law when al¬ 
tered by Congress may become laws of the United 
States within the meaning of the section,^-®® and 


Colo., 170 F.2d 705, certiorari de¬ 
nied 69 S.Ct. 810, 336 U.S. 944, 93 
L.Ed. 1101. 

Oppenhelmer v. Stillwell, D.C. 
Cal., 132 F.Supp. 761—McGuire v, 
Amrein, D.C.Md., 101 F.Supp. 414 
—Gordon v. Garrson, D.C.Ill., 77 F. 
Supp. 477. 

1.25 U.S.—Ortega v. Ragen, C.A.Ill., 
216 F.2d 561, certiorari denied 75 
S.Ct. 786, 349 US. 940, 99 U.Ed. 
1268—Walton v. City of Atlanta, 

C. A.Ga., 181 F 2d 693, certiorari de¬ 
nied 71 S.Ct. 66. 340 U.S. 823, 95 U. 
Ed. 604—Bottone v. Lindsley, C.A. 
Colo., 170 F.2d 705, certiorari de¬ 
nied 69 S.Ct. 810, 336 U.S. 944, 93 
L.Ed. 1101. 

Oppenhelmer v. Stillwell, D.C. 
Cal., 132 F.Supp. 761—Gordon v. 
Garrson, D.C.Ill., 77 F.Supp. 477. 
1.50 U.S.—Romero v. International 
Terminal Operating Co., N.Y.. 79 
S.Ct. 468, 368 U.S. 354, 3 L.Ed.2d 
868 , rehearing denied 79 S.Ct. 795, 
859 U.S. 962, 3 D.Ed.2d 769. 

Marine Cooks & Stewards, AFL 
V. Panama S.S. Co., C.A.Wash., 265 
F.2d 780—^Mitchell v. Trawler Rac¬ 
er, Inc., C.A.Mass., 265 F.2d 426— 
Paduano v. Yamashita Kisen Ka- 
bushiki Kaisha, C.A.N.Y., 221 F.2d 
616—Jordine v. Walling, C.A.Pa., 
186 P.2d 662. 

Admiralty and maritime Jurisdiction 
generally see Admiralty |§ 6-69. 
Contrary view found support in 
some decisions prior to the decision 
of the Supreme Court in the Romero 
case cited above. 

U.S.—^Doucette v. Vincent, C.A.Mass., 
194 F.2d 834—Jansson v. Swedish 
Am. Line, C.A.Mass., 185 F.2d 212. 

Wunderlich v. Netherlands Ins. 
Co., D.C.N.Y., 125 F.Supp. 877— 
Barber S. S. Lines v. Quinn Bros., 

D. C.Mass., 104 F.Supp. 78. 

Suit for Injunction against piokatlng 
of vessel not within admiralty 
Action by owner of foreign vessel 
to enjoin picketing of ship by labor 
union, members and agents of which 
had approached ship in small vessel 
carrying picket signs while ship was 
at anchorage awaiting assignment of 
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a berth and had threatened establish- » 
ment of picket line at dock If ship 
were allowed to berth, was within 
Jurisdiction of federal court under S 
1331, remedy sought, namely injunc¬ 
tion, never having been within ad¬ 
miralty and maritime jurisdiction. 
U.S.—Marine Cooks & Stewards, APL 
V. Panama S.S. Co., C.A.Wash., 266 
F.2d 780. 

1.52 U.S.—Romero v. International 
Terminal Operating Co., N.Y., 79 S. 
Ct. 468, 358 U.S. 354, 3 L.Ed.2d 368, 
rehearing denied 79 S.Ct. 796, 859 
U.S. 902, 3 L.Ed.2d 769. 

Paduano v. Yamashita Kisen Ka- 
bushikl Kaisha. C.A.N.Y., 221 P.2d 
616—Jordine v. Walling, C.A.Pa., 
186 F.2d 662. 

Melleck v. Oliver J. Olson & Co., 
D.C.Cal., 149 F.Supp. 481—Hill v. 
United Fruit Co., D.C.Cal., 149 F. 
Supp. 470—Ratto v. Pacific Trans¬ 
port Lines, D.C.Cal., 131 F.Supp. 
117. 

Mcikle V. Leeds Shipping Co., 
D.C.Va., 152 F.Supp. 206. 

Not cases under Constitution 

Fact that it was the Federal Con¬ 
stitution which adopted and estab¬ 
lished the rules of the maritime law 
as part of the law of the United 
States does not compel the conclusion 
that a civil action on a purely mari¬ 
time claim is cognizable, under the 
section referred to in the text, as 
one arising under the Constitution, 
since cases arising under the Con¬ 
stitution are only such cases as real¬ 
ly and substantially involve a con¬ 
troversy as to the effect or construc¬ 
tion of the Constitution on the de¬ 
termination of which the result de¬ 
pends, and purely maritime cases do 
not involve such controversy. 

U.S.—Jordine v. Walling, C.A.Pa., 
185 F.2d 662. 

Not cases under laws 

(1) Cases arising under the laws 
of the United States within the mean¬ 
ing of the section referred to in the 
text are only such as grow out of leg¬ 
islation of Congress, as discussed 
supra subdivision a of this section. 
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j (2) Laws of the United States as 
used In this section, therefore, do not 
include cases arising under the gen¬ 
eral principles of maritime law. 

U.S.—Jordine v. Walling, supra. 
Action for breach of warranty of sea- 
worthiness and for maintenance 

(1) An action for injuries based’ 
on a claim of broach of an implied 
warranty of seaworthiness is not an 
action arising under the Constitu¬ 
tion, laws, or treaties of the United 
States. 

U.S.—Melleck v. Oliver J. Olson & 
Co., D.COal., 149 F.Supp. 481—Hill 
V. United Fruit Co., D.C.Cal., 14l> 
F.Supp. 470, 

(2) This is also true of a cause of 
action of a seaman for maintenance. 
U.S.—Melleck v. Oliver J. Olson & 

Co., supra. 

(3) An action by a seaman to en¬ 
force the right existing under the 
general maritime law for mainte¬ 
nance and cure cannot be considered 
a case arising under a treaty of the 
United States because the Shipown¬ 
ers’ Liability Convention of 1936, as¬ 
sumed to be a treaty, imposes liabil¬ 
ity for maintenance and cure no 
greater than that imposed by the 
general maritime law, so that an or¬ 
dinary action for maintenance and 
cure does not involve a dispute as 
to the effect or construction of the 
treaty on the determination of which 
the result depends. 

U.S.—Jordine v. Walling, C.A.Pa., 185 
F.2d 662. 

1.54 U.S.—Romero v. International 
Terminal Operating Co., N.Y., 79 S. 
Ct. 468, 368 U.S. 364, 3 L.Ed.2d 368. 
rehearing denied 79 S.Ct. 795, 359 

U. S. 962, 3 L.Ed.2d 769. 

Mitchell V. Trawler Racer, Inc., 

C. A.Mass., 265 F.2d 426—Paduano 

V. Yamashita Kisen Kabushiki Kai¬ 
sha, C.A.N.Y., 221 F.2d 616. 

Hansen v. A.S.D., S.S. V. Endborg, 

D. C.N.Y., 165 F.Supp. 387—Ratto v. 
Pacific Transport Lines, D.C.Cal., 
131 F.Supp. 117. 

1.56 U.S.—Jordine v. Walling, C.A. 
Pa., 186 F.2d 662. 
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actions for damages for personal injuries to sea¬ 
men brought under the Jones Act are within the 
jurisdiction of the district courts,1-58 sitting as courts 
of law,^®® under this section,if the dam¬ 
ages claimed exceed the requisite jurisdictional 
amount^* 

§31. Actions under Revenue Laws 

The federal district courts have original Jurisdiction of 


actions arising under the laws providing for internal reve¬ 
nue, or revenue from imports or tonnage, without regard 
to the amount Involved. 

Under the Act of June 25, 1948, c. 646, 62 Stat. 
932, 28 U.S.C.A. § 1340, replacing the former Judi¬ 
cial Code § 24(5), the federal district courts have 
original jurisdiction of any action arising under 
any act of Congress providing for internal revenue, 
or revenue from imports or tonnage, except matters 
within the jurisdiction of the customs court.^-®® 


1.58 U.S.—Romero v. International 
Terminal Operating Co., N.Y., 79 
S.Ct. 468, 358 U.S. 354, 3 Li.Ed.2d 
368, rehearing denied 79 S.Ct. 796, 
359 U.S. 962. 3 L.Ed.2d 769. 

Casey v. American Export Lines, 

C. A.N.Y., 173 F.2d 324, reheard 176 
F.2d 337, certiorari denied 70 S.Ct. 
189, 338 U.S. 886. 94 L.Ed. 544. 

Jurisdictioiial effect of Jones Act 

(1) It has been held that the Jones 
Act does not enlarge the Jurisdiction 
of district courts as authorized in the 
general statutes relating to jurisdic¬ 
tion of the federal court .s. 

U.S.—Rowley v. Sierra S. S. Co., D.C. 
Ohio, 48 F.Supp. 193. 

(2) However, the provision In the 
Jones Act that jurisdiction shall be 
under the court of the district in 
w’hich the defendant employer re¬ 
sides or in which his principal office 
is located has been viewed as a mod- 
iflicatlon of the requirement imposed 
by the Judiciary Act, relating to oth¬ 
er suits of a civil nature at common 
law, and when the Jones Act provi¬ 
sion is fulfilled it confers on the 
district court authority to hear and 
determine an action at law for dam¬ 
ages by an injured seaman regard¬ 
less of his citizenship. 

U.S.—^Van Camp Sea Food Co. v. 
Nordyke, C.C.A.Cal., 140 F.2d 902, 
certiorari denied 64 S.Ct. 1278, 322 
U.S. 760, 88 L.Ed. 1587. 

Ritchie v. Atlantic Refining Co., 

D. C.N.J., 7 F.R.D. 671. 

1.60 U.S.—^Mitchell v. Trawler Racer, 
Inc., C.A.Mass., 265 F.2d 426. 

1.62 U.S.—Mitchell v. Trawler Rac¬ 
er, Inc., supra—Jordine v. Walling, 
C.A.Pa., 185 F.2d 662—Mullen v. 
Fitz Simons & Connell Dredge & 
Dock Co., C.A.I11., 172 F.2d 601, cer¬ 
tiorari denied 69 S.Ct. 1534, 337 U. 
S. 959, 93 L.Ed. 1758, and Fitz Sim¬ 
ons & Connell Dredge & Dock Co. v. 
Savela, 69 S.Ct. 1534, 337 U.S. 969, 
93 li.Ed. 1758—Branic v. Wheeling 
Steel Corp., C.C,A.Pa., 162 P.2d 887. 

Rowley V. Sierra S. S. Co., D.C. 
Ohio, 48 F.Supp. 193. 

a..64k U.S.—Jordine v. Walling, C.A. 
Pa., 186 F.2d 662—^Mullen v. Fitz 
Simons & Connell Dredge & Dock 
Co., C.A.I11., 172 F.2d 601, certio¬ 
rari denied 69 S.Ct. 1534, 337 U.S. 
959, 98 L.Ed. 1758, and Fitz Simons 


& Connell Dredge & Dock Co. v. 
Savela. 69 S.Ct. 1534, 337 U.S. 959, 
93 L.Ed. 1768. 

Turner v. Wilson Line of Mass., 
Inc., D.C.Mass., 142 F.Supp. 264, 
affirmed, C.A., 242 F.2d 414—Row- 
ley v. Sierra S. S. Co., D.C.Ohio, 48 
F.Supp. 193. 

Distinction between libel in admiral¬ 
ty and law action 

(1) Seaman may enforce his sub¬ 
stantive rights under the Jones Act 
by a libel in admiralty, in which case 
no jurisdictional amount is required, 
but if he elects the action at law af¬ 
forded by the act, then, since it aris¬ 
es under the law of the United States, 
it must meet the requirement as to 
amount in controversy or be institut¬ 
ed in a state court. 

U.S.—Rowley v. Sierra S. S. Co., D.C. 
Ohio, 48 F.Supp. 193. 

(2) Where injured longshoreman, 
receiving payments from carrier be¬ 
fore carrier filed notice controverting 
claim, brought action for declaratory 
judgment in federal court with re¬ 
spect to rights, duties, and obliga¬ 
tions of longshoreman, employer and 
carrier, case was primarily under ad¬ 
miralty or maritime law and since 
court had exclusive admiralty juris¬ 
diction no specific amount in contro¬ 
versy was necessary in order to sus¬ 
tain jurisdiction of court. 

U.S.—Leonard v. Liberty Mut. Ins. 
Co., D.C.Pa., 166 F.Supp. 164. 

1.80 Action to recover tonnage taat- 
es assessed against vessels 

U.S.—Union Oil Co. of California v. 
Bryan, D.C.Cal., 52 F.Supp. 256, af¬ 
firmed, C.C.A., Bryan v. Union Oil 
Co. of California, 156 F.2d 626. 

Tortious conversion of property 

Jurisdiction of claim against de¬ 
fendants holding offices in Bureau of 
Internal Revenue, individually, bas¬ 
ed on tortious conversion of plain¬ 
tiff’s property, under state law, is not 
conferred on federal courts by such 
statute. 

U.S.—Johnston v. Earle, C.A.Or., 246 
F.2d 793, 

Action for money deposited in escrow 

A federal district court had no 
jurisdiction, under such statute, of 
corporations’ action against District 
Director of Internal Revenue for 
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amount deposited by plaintiffs with 
bank as escrow agent for release of 
plaintiffs’ property, seized by defend¬ 
ant as property of corporation indebt¬ 
ed to United States for unpaid tnxos, 
and paid by such bank to defendant, 
who paid amount into Treasury, ac¬ 
tion not being one for recovery of 
tax erroneously or illegally assessed 
or collected. 

U.S.—Maule Industries, Inc. v. Tom¬ 
linson, C.A.Fla., 244 F.2d 807. 

A suit to set aside a private sale by 
private party, allegedly authorized 
by the Internal Revenue Service with 
alleged understanding that no bid 
would be accepted unless the Reve¬ 
nue Service approved, did not “arise 
under an act of Congress providing 
for Internal Revenue’’ within the 
statute, notwithstanding the govern¬ 
ment would ultimately receive the 
proceeds of the sale in partial or full 
payment of taxes: nor did it “arise 
under the Constitution, laws or trea¬ 
ties of the United States” within the 
meaning of 28 U.S.C.A. § 1331. 

U.S.—Baumohl v. Columbia Jewelry 

Co. of Annapolis, Md., D.C.Md., 127 

F.Supp. 865. 

Contest or dispute as to priority 

(1) Pursuant to its general au¬ 
thority, under the statute, over ac¬ 
tions arising under Internal Revenue 
Laws, the United States district court 
had original jurisdiction of action In¬ 
volving a contest between United 
States and a city as to priority for 
satisfaction of tax claims out of per¬ 
sonal property seized by United 
States under warrants for distraint 
for unpaid wage and excise taxes 
after levy thereon by city under war¬ 
rants for unpaid city sales taxes. 
U.S.—City of New York v. Evigo 

Corp., D.C.N.y., 121 F.Supp. 748. 

(2) Where dispute with respect to 
priority of liens arose between pur¬ 
chasers of real estate, judgment cred¬ 
itors of vendors, and United States, 
even in absence of diversity, federal 
district court had jurisdiction to de¬ 
termine claims between purchasers 
and Judgment creditors, because of 
necessity of adjudging those claims 
as incidental to a determination of 
rights of government under its tax 
lien. 

U.S.—Lelpert v. R. C. Williams A Co., 

D.C.N.Y., 161 F.SUPP. 866. 
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Such jurisdiction is without regard to the amount 
involved in the litigation.2 

The term ‘‘revenue law,” when used in connection 
with the jurisdiction of the courts of the United 
States, means a law imposing duties on imports or 
tonnage, or a law providing in terms for revenue, 
or a law which is directly traceable to the power 
granted Congress by § 8, Article I, of the Constitu¬ 
tion, to lay and collect taxes, duties, imposts, and 
excises and in the construction of statutes per¬ 
taining to the jurisdiction of federal courts, usage 
restricts the term “internal revenue” to the revenues 

of the federal government.2*io 

Where a burial society claims exemption from 
taxation as a benevolent association, and the gov¬ 
ernment seeks a subpoena duces tecum commanding 
the president of the society to appear before an agent 
of the Internal Revenue Service to testify and pro¬ 
duce the books of the society, to the end that its 
tax liability, if any, may be ascertained, the federal 
district court, under 26 U.S.C.A. § 7402, has juris¬ 
diction of the controvcrsy.2*i5 


Jurisdiction of actions for internal revenue taxes 
is discussed in Internal Revenue § 802, of actions to 
enforce a federal tax lien in Internal Revenue § 766, 
and of actions to recover taxes illegally or errone¬ 
ously collected, in Internal Revenue § 860. Juris¬ 
diction of actions to recover customs duties improp¬ 
erly exacted is discussed in Customs Duties § 236, 
and jurisdiction of actions to enforce forfeitures 
under the customs laws in Customs Duties § 260 a. 

§ 32. Actions Arising under Patent Laws 

The federal courts have Jurisdiction, without regard 
to the citizenship of the parties or the amount involved, 
of an action arising under the patent laws, as where some 
right, title, or Interest under such laws is in issue, or 
where some right or privilege will be sustained by one 
construction of the laws and defeated by another; but 
a suit may involve a patent right without raising any 
question under the patent laws. 

Under the Act of June 25, 1948, c. 646, 62 Stat. 
931, 28 U.S.C.A. § 1338 (a), replacing the former 
Judicial Code § 24(7), the district courts have orig¬ 
inal jurisdiction of any civil suit arising under any 
act of Congress relating to patents,^ without regard 


2. U.S.—^Accardo v. Fontenot, D.C. 
La., 269 F. 447, aflirincd, C.C.A., 
Fontenot v. Acoardo, 278 F. 871. 

25 C.J. p 727 note 99, p 978 note 76. 
2.5 U.S.—U. S. V. Hill, Mass., 8 S.Ct 
308, 123 U.S. 681, 31 L.Ed. 275. 

People of State of California ex 
rel. McColffan v. Bruce, C.C.A.Cal. 
& Nev., 129 F.2d 421, 147 A.L R. 
782, certiorR.ri denied 63 S.Ct. 157, 
317 U.S. 678, 87 L.Ed. 514, rehear¬ 
ing denied 63 S.Ct. 255, 317 U.S. 710, 
87 L.Ed. 6C(;. 

Union Oil Co. of California v. 
Bryan, D.C.Cal., 52 F.Supp. 256. 
affirmed, C.C.A., Bryan v. Union Oil 
Co. of California, 155 F.2d 625. 

2.10 U.S.—People of State of Cali¬ 
fornia ex rel. McColgan v. Bruce, 
C.C.A.Cal. & Nev.. 129 F.2d 421. 147 
A.L.R. 782, certiorari denied 63 S. 
Ct. 157, 317 U.S. 678, 87 L.Ed. 544, 
rehearing denied 63 S.Ct. 265, 317 
U.S. 710, 87 L.Ed. 666. 

Aotloni hy state 

An action by the people of Califor¬ 
nia, on relation of the State Fran¬ 
chise Tax Commissioner, against Ne¬ 
vada resident to recover money alleg- 
<‘(Jly due California under its per¬ 
sonal income tax law did not arise 
under any law providing for internal 
revenue within statute giving federal 
district courts original jurisdiction 
of cases so arising. 

U.S.—People of State of California 
ex rel. McColgan v. Bruce, supra. 
2.15 U.S.—U. S. V. Stiles, D.C.Ark., 
66 F.Supp. 881. 

3 , U.S.—French Renovating Co. v. 
Ray Renovating Co., C.A.Ohio, 170 
F.2d 946—^Zalkind v. Scheinman, C. 


C. A.NY., 139 F.2d 895, certiorari 
denied 64 S.Ct. 1056, 322 U.S. 738, 
88 L.Ed. 1572. 

XT. S. Chemical Corp. v. Plastic 
Gla.ss Corp., D.C.N.J., 142 F.wSupp. 
840, affirmed, C.A., 243 F.2d 893, cer¬ 
tiorari denied 78 S Ct. 69, 355 U.S. 
836, 2 L.Ed.2d 47--Adorjan New¬ 
man & Co. V. Richelieu Corp., D.C. 
N.Y., 81 F.Supp. 763—Industrial 

Models Corp. v. Loeffier, D.C.Mich., 
67 F.Supp. 690—Eckert v. Braun, 

D. C.Wi.^!.. 02 FSiipp. 264, affirmed, 

C. C.A., 155 P.2d 517—Anchor Hock¬ 
ing Glass Corp v. White Cap Co , 

D. C.Del., 47 F.Supp. 451—Gibbs v. 
Emerson Electric Mfg. Co., D.C. 
Mo,. 29 F.Supp. 810. 

26 C.J. p 728 note 8. 

BCisnse of patent 

U.S.—Kaplan v. Helcnhart Novelty 
Corp., C.A.N.Y., 182 F.2d 311. 

Frivolonsness of hlU not shown 

Where the bill asserts the exist¬ 
ence of rights under the Patent Law, 
and the lack of merit In such asser¬ 
tion has not been so conclusively 
settled as to cause It to be frivolous, 
a federal court has Jurisdiction to 
pass on the case as made by the bill 
and to determine whether or not the 
action arose under the Patent Law. 
U.S.—Boston Store of Chicago v. 
American Graphophone Co., Ill., 38 
S.Ct. 267, 246 U.S. 8, 62 L.Ed. 661, 
Ann.Cas.l918C 447. 

Claims as phases of same oans# of 
action 

Since the validity of patent was an 
element essential to decision of all 
questions raised in suit to enjoin pat¬ 
ent infringement and for an account¬ 
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ing, and since claims which are but 
different phases of the same cause of 
action may be joined, district court, 
having acquired jurisdiction under 
patent laws, had jurisdiction of cause 
of action for an accounting for the 
period of contract granting defend¬ 
ant a license to manufacture and sell 
tool for which plaintiff had applied 
for a patent. 

U.S.—Finnerty v. Wallen, D.C.Cal., 77 
F.Supp. 508. 

Nonfederal issues or causes of action 

(1) Federal district court has ju¬ 
risdiction of nonfederal cause of ac¬ 
tion Joined ■w'ith claim for infringe¬ 
ment of a patent, although diversity 
of citizenship is wanting, if the proof 
for the two claims is substantially 
similar. 

U.S.—Jerome v. Twentieth Century- 
Fox Film Corp., D.C.N.Y., 68 F. 
Supp. 13. 

(2) In patent infringement action, 
in a nondiversity case, fact that de¬ 
fendant claimed the right to question 
the validity of the patent did not au¬ 
thorize plaintiff to raise a nonfederal 
issue by reply and counterclaim, nor 
did fact that defendant confronted 
plaintiff with several defenses, one 
of which disposed of the infringe¬ 
ment issue which was the only feder¬ 
al question involved. 

U.S.—^Vanderveer v. Erie Malleable 
Iron Co., D.C.Pa., 139 F.Supp. S40, 
certiorari denied 77 S.Ct. 816, 363 
U.S. 987, 1 L.Ed.2d 760. 

(3) In suit for patent infringe¬ 
ment, mere pleading by defendant of 
several defenses in its answer did 
not open door for plaintiff to create 
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to the citizenship of the parties^ or the amount in 
controversy;® indeed, as stated in Courts § 525, the 
federal courts have exclusive jurisdiction of such 
actions. 


Thus, the federal courts have jurisdiction of a suit 
to obtain a patent,®-® or for the infringement of a 
patent,® or of a suit involving the legality or validity 
of a patent, including a suit for a declaratory judg- 


f >7 reply and counterclaim the Issue 
of breach of trust and other matters 
-of difference between the parties in a 
nondiversity case. 

U.S.—^Vanderveer v. Erie Malleable 
Iron Co., supra. 

(4) Where defendant counterclaim¬ 
ed for infringrement of patents, de¬ 
fendant could not also counterclaim 
for misuse of information obtained 
under agreement by which defendant 
was to submit ideas to plaintiff, who 
was to secure licenses from defend¬ 
ant for any such ideas utilized, In 
view of lack of diversity of citizen¬ 
ship, since the latter cause of action 
was nonfedcral in nature and the 
facts supporting the two claims were 
not substantially identical. 
U.S.—Keyes Fibre Co. v. Chaplin 
Corp., D.C.Me., 76 F.Supp. 981. 

4. U.S.—^Kaplan v. Helenhart Novel¬ 
ty Corp., C.A.N.Y., 182 F.2d 311— 
Uaning v. National Kibbon & Car¬ 
bon Paper Mfg. Co., C.C.A.I11., 125 
F.2d 565—E. Kdelmann & Co. v. 
Triple-A Specialty Co., C.C.A.I11., 88 
F.2d 852, certiorari denied 67 S.Ct. 
673, 300 U.S, 680, 81 L.Ed. 884— 
Utah Radio Products Co. v. Bou- 
dette, C.C.A.Mass., 78 F.2d 793. 

Gate-Way, Inc. v, Hlllgren, D.C. 
Cal., 82 F.Supp. 546, affirmed, C.A., 

181 F.2d 1010—Randolph Labora¬ 
tories V. Specialties Development 
Corp., D.C.N.Y., 62 F.Supp. 897— 
Ingenuities Corporation of Ameri¬ 
ca v. Metcalf Neckwear Co., D.C.N. 
Y., 35 F.Supp. 575—Lionel Corpo¬ 
ration v. De Filippis, D.C.N.Y., 11 
F.Supp. 712. 

Action between corporations of same 
state 

Where both parties Involved in ac¬ 
tion for declaratory judgment declar¬ 
ing a patent invalid were corpora¬ 
tions under laws of same state, juris¬ 
diction of federal district court was 
required to be maintained on theory 
that the action arose under the patent 
laws. 

U.S.—Measurements Corp. v. Ferris 
Instrument Corp., C.C.A.N.J., 169 
F.2d 590. 

•6. U.S.—^Utah Radio Products Co. v. 

Boudette, C.C.A.Mass., 78 F.2d 798. 
26 C.J. p 978 note 77. 

5JS U.S.—Sames v. Morley, D.C. 
Mich., 56 F.Supp. 736. 

4 . U.S.—Switzer Bros., Inc. v. Chi¬ 
cago Cardboard Co., C.A.IIL, 262 
F.2d 407—Cutting Room Appliances 
Corp. v. Empire Cutting Mach. Co., 
C.A.N.Y., 186 F.2d 997—Kaplan v. 
Helenhart Novelty Corp., C.A.N.Y., 

182 F.2d 311—Loew*8 Drive-In I 
Theatres v. Park-ln Theatres* C.A. 


R. I., 174 F.2d 647, certiorari denied 

70 S.Ct. 68. 338 U.S. 822, 94 L.Ed. 
499, rehearing denied 70 S.Ct. 237, 
338 U.S. 896, 94 L.Ed. 651—Rubens 
V. Bowers. C.C.A.Cal., 136 F.2d 887 
—Knaust Bros. v. Goldschlag, C.C. 
A.N.Y.. 119 F.2d 1022—Motoshaver, 
Inc. V. Schick Dry Shaver, C.C.A. 
Cal., 100 F.2d 236—Indiana Mfg. 
Co. V. J. I. Case Threshing Mach. 
Co., Wls., 164 F. 366, 83 C.C.A. 343. 
certiorari dismissed J. I. Case 
Threshing Mach. Co. v. Indiana 
Mfg. Co., 28 S.Ct. 261. 207 U.S. 603, 
62 L.Ed. 369. 

E. J. Brooks Co. v. Stoffel Seals 
Corp., D.C.N.Y., 160 F.Supp. 681— 
Papazian v. American Steel & Wire 
Co. of New Jersey, D.C.Ohlo, 165 
F.Supp. Ill—North Am. Philips 
Co. V. Brownshield, D.C.N.Y., 111 
F.Supp. 762—Hazeltine Research v. 
Admiral Corp., D.C.Ill., 87 F.Supp. 
72. affirmed. C.A., 183 F.2d 95.2, cer¬ 
tiorari denied 71 S.Ct. 239, 340 U.S. 
896. 95 L.Ed. 660, rehearing denied 

71 S.Ct. 292. 340 U.S. 916, 96 L Ed. 
662—Gate-Way, Inc. v. Hillgren, 
D.C.Cal., 82 F.Supp. 646, affirmed, 
C.A., 181 F.2d 1010—Hazeltine Re¬ 
search v. General Motors Corp., D. 
C.Mich., 72 F.Supp. 138, affirmed, C. 
A., 170 P.2d 6, rehearing denied 
171 F.2d 680, certiorari denied 69 

S. Ct. 750, 336 U.S. 938. 93 L.Ed. 1097 
—Industrial Models Corp. v. Loef- 
fler, D.C.Mich., 67 F.Supp. 690—^De¬ 
troit Gasket & Mfg. Co. v. Wolver¬ 
ine Fabricating & Mfg. Co., D.C. 
Mich., 63 F.Supp. 966, affirmed, C. 
C.A., 148 F.2d 399—Bechik v. Handy 
Mattress Accessories Corp., D.C.N. 
Y., 46 F.Supp. 73. 

Curtis Lighting v. Mutual Sunset 
Lamp Mfg. Co., D.C.N.Y.. 49 F.2d 
295. 

25 C.J. p 728 note 9. 

Conditions on Jnrisdiotion 

To establish Jurisdiction of district 
court under patent laws, two condi¬ 
tions must obtain, in that plaintiff in¬ 
itially must have the right to sue for 
infringement, even though his title 
is challenged and in suit may be de¬ 
feated, and he must plant his suit on 
such right as a patent infringement 
suit requiring no aid of an equity 
court as a primary condition for the 
recovery of damages or the granting 
of an injunction. 

XJ.S.—^Dill Mfg. Co. v. Goff, C.C.A. 
Ohio, 125 F.2d 676, certiorari de¬ 
nied 63 S.Ct. 77, 317 U.S. 672, 87 L. 
Ed. 640. 

Ziifrlagement lield aot charged 

XJ.S.—Gate-Way, Inc. v. Hillgren, D. 
C.Cal., 82 F.Supp. 646, affirmed, C 
A., 181 F.2d 1010. 

180 


Actual controversy held not shown 

U.S.—McCurrach v. Cheney Bros., D. 
C.N.Y., 69 F.Supp. 234, affirmed In 
part and reversed in part on other 
grounds, C.C.A., 162 F.2d 365. 

Suit by patentee or Infringer 

Controversy as to whether patent 
infringement exists is one arising un¬ 
der the patent laws, within federal 
court's jurisdiction, whether suit is 
brought by patentee or by alleged 
infringer. 

U.S.—^Aralac, Inc. v. Hat Corp. of 
America, C.C.A.Del., 166 F.2d 286. 
Action by assignee 
Where patentee attempted to make 
an assignment of the right to exclude 
defendant from making, using, or 
vending the patented article, and of 
the right to recover damages for in¬ 
fringements, a suit by as-smoee to 
enjoin infringement, and for damages 
and an accounting, in which the va¬ 
lidity of the assignment was attack¬ 
ed, was one arising under the patent 
laws, and within the jurisdiction of a 
United States court. 

U.S.—Crown Die & Tool Co. v. Nye 
Tool & Machine Works, Ill., 43 S.Ct. 
264, 261 U.S. 24, 67 L.Ed. 616. 

Suit by exclusive licensee of pat<^nt 
against owner thereof who has man¬ 
ufactured, used, or sold in violation 
of licensee’s rights is one “an.mng 
under the patent laws," and may be 
brought in district court, whatever 
the citizenship of the parties. 

U.S.—E. I. S. Mfg. Co. V. Supco Prod¬ 
ucts Corporation, D.C.N.Y., 26 F. 
Supp. 758. 

Fact that license or contract is 
claimed as defense, or that plaintiff 
anticipates and avoids such defense, 
does not defeat jurisdiction, where 
the action is for Infringement. 

U.S.—Rubens v. Bowers, C.C.A.Cal, 
136 F.2d 887—Globe Steel Abrasive 
Co. V. National Metal Abrasive Co., 
C.C.A.Ohio, 101 F.2d 489. 

Lowry V. Hert, C.C.A.Ky., 290 P. 
876. 

26 C.J. p 728 notes 12 [a], 13. 

Ucense agreement tenninated before 
•nit 

Federal court had Jurisdiction of li¬ 
censor’s suit against licensee to en¬ 
join patent infringement, where li¬ 
censor did not ask court to set aside 
the license contract, but averred that 
it had been terminated before com¬ 
mencement of suit. 

U.S.—Waller v. Gaiter, D.C.I11., 81 F. 
Supp. 620. 

Effect of deoisioa against plaintiff 

(1) Once issue of Infringement is 
decided against plaintiff, or is with¬ 
drawn or abandoned by him, there 
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ment as to such validity,^ or of a suit calling for an | adjudication as to the rights of the parties with 


•exists no case or controversy within 
the Jurisdiction of the federal court, 
so that the court cannot proceed to 
determine validity of patent. 

U.S.—Cover v. Schwartz, C.C.A.N.Y., 
133 F.2d 041, certiorari denied 63 
S.Ct. 1158. 319 TI.S. 748. 87 L.Ed. 
1703, rehearing denied 63 S.Ct. 1326, 
319 U.S. 785, 87 L.Ed. 1728. 

Myer.qon v. Dentists’ Supply Co. 
of New York. 66 F.Supp. 31, affirm¬ 
ed. C.C.A., 159 F.2d 681. 

(2) In patent infringement suit, 
where Infringement Issue was the 
only federal Question Involved, on 
disposal of infringement issue 
against plaintiff federal court. In non- 
diversity case, was without Juri.sdic- 
tlon to decide nonfcderal issue. 

U.S —Vanderveer v. Erie Malleable 
Iron Co.. C.A Pa.. 238 F.2d 510, cer¬ 
tiorari denied 77 S.Ct. 816, 353 U.S 
937, 1 L.EJ.2d 760. 

Znfringemeat for benefit of United 
States 

(1) Patent infringement suit, 
wherein plaintiff alleged that defend¬ 
ant wa.s manufaetunng patented arti¬ 
cle for United Stales under cuntraet, 
was h(.ld to be within jurisdiction of 
district court, notwithstanding stat¬ 
ute authorizing suit agaln.st United 
Slates in court of claims, since such 
statute does not affect juri.‘='diction. 
although it may have the effect of 
relieving the infringer of liability. 
U.S.—Sperry Gyroscope Co. v. Arma 

Engineering Co , N.Y., 46 S.Ct. 506, 
271 U.S. 232. 70 b.lOd. 922. 

Tinnerm.'in Products v. Adel Pre¬ 
cision Products Corp., D.C.W.Va., 
62 F.Supp. 348. 

(2) In patent infringement action 
predicated on defendant’s sales to 
civilians, defendant’s testimony that 
99.41 per cent of sales were to gov¬ 
ernment was an admission that .59 
per cent of sales were to civilians, 
and in absence of evidence that such 
percentages would remain static dur¬ 
ing life of patent, the "de minimis 
non curat lex” doctrine did not apply 
so as to deprive district court of Ju¬ 
risdiction. 

U.S.—Northill Co. v. Danforth, D.C. 
Cal., 61 F.Supp. 928, modified on 
other grounds, C.C.A., 142 F.2d 61. 
Counterclaim 

In a(;tlon under patent laws, feder¬ 
al court has Jurisdiction of cause of 
action for contract interference, 
champerty, maintenance, etc., as 
charged by paragraphs In defendants’ 
counterclaim for infringement of pat¬ 
ent. where acts alleged in such para¬ 
graphs relate to property and arise 
from tran.sactlons or occurrences 
forming subject matter of plaintiff’s 
claims. 

U.S.—Aberdeen Hosiery Mills Co. v. 
Kaufman, D.C.N.T., 113 F.Supp. 
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Sffect of Mitoppel of dofondaats 

Fact that defendants had, by agree¬ 
ment, estopped themselves to assert 
invalidity, and by their conduct were 
precluded from disputing infringe¬ 
ment, would not change essential na¬ 
ture of patent Infringement suit so 
as to deprive federal district court of 
Jurisdiction, where complaint plead¬ 
ed neither the covenants of license 
agreement, nor the subseQuent acts 
of defendants, on which findings of 
e.stoppcl were predicated, and where 
suit sought, not enforcement of con¬ 
tractual obligations, but protection of 
patent grants. 

U.S.—Bucky V. Sebo. D.C.N.Y., 116 P. 
Supp. 565, reversed on other 
grounds, C.A., 208 F.2d 304. 

7. U.S.—Kaplan v. Helenhart Novel¬ 
ty Corp., C.A.N.Y., 182 F.2d 311— 
Rubens v. Bowers, C.C.A.Cal., 136 
F.2d 887—^Knaust Bros. v. Gold- 
schlag, C.C.A.N.Y., 119 F.2d 1022-- 
Milwaukee Gas Specialty Co. v. 
Mercoid Corporation, C.C.A.IIL, 104 
F.2d 689—^E. I. Du Pont De Ne¬ 
mours & Co. V. Byrnes, C.C.A.N.Y., 
101 F.2d 14. 

De Luxe Game Corp. v. Wonder 
Products Co., D.C.N.Y., 157 F.Supp. 
696—North Am. Philips Co. v. 
Brownshleld, D.C.N.Y., 111 F.Supp. 
762—Adorjan Newman & Co. v. 
Richelieu Corp., D.C.N.Y., 81 F. 

Supp. 763—Hazeltlne Re.search v. 
General Motors Corp., D.C.Mich., 72 
F.Supp. 138, affirmed, C.A., 170 P.2d 
6, rehearing denied 171 P.2d 680. 
certiorari denied 69 S.Ct. 750, 336 
U.S. 938. 93 L.Ed. 1097-—Randolph 
Laboratories v. Specialties Devel¬ 
opment Corp., D.C.N J., 62 F.Supp. 
897—Detroit Gasket & Mfg. Co. v. 
Wolverine Fabricating & Mfg. Co., 
D.C.Mich., 63 F.Supp. 966, affirmed, 

C. C.A., 148 F.2d 399—Petersime In¬ 
cubator Co. V. Bundy Incubator Co., 

D. C.Ohio, 43 F.Supp. 446, affirmed, 
C,C..\., 136 F.2d 680, appeal dismiss¬ 
ed 64 S.Ct. 24, 320 U.S. 806, 88 L.Ed, 
487—Mitchell & Weber v. Willlams- 
bndge Mills, D.C.N.Y., 14 F.Supp. 
954—Lionel Corporation v. De Fil- 
Ippis, D,C.N.Y.. 11 F.Supp. 712— 
Zenie Bros. v. Miskond, D.C.N.Y., 
10 F.Supp. 779. 

Federal Jurisdiction of declaratory 
Judgment actions generally see 
Declaratory Judgments § 114. 
Validity of patent held uot involved 
U.S.—Lang v. Patent Tile Co., C.A. 
Fla., 216 F.2d 254. 

Foster Wheeler Corp. v. Furnace 
Engineering Co., D.C.N.Y., 46 P. 
Supp. 867. 

Where plaintiff is estopped to Ques¬ 
tion validity of defendant’s patent, 
federal district court is without ju¬ 
risdiction, In action for declaratory 
Judgment Involving primarily the 
Question of the validity of the patent, 
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' to determine any other questions 
raised in the complaint as to the na¬ 
ture, scope, and effect of the license 
agreement and the amount of royal¬ 
ties due thereunder. 

U.S.—Foster Wheeler Corp. v. Fur¬ 
nace Engineering Co., supra. 

Suit by party having no patent 
A suit to have a patent declared 
invalid arises under patent laws, al¬ 
though brought by party having no 
patent, where defendant is threaten¬ 
ing plaintiff's customers with in¬ 
fringement suits and disrupting 
plaintiff’s business. 

U.S.—Tuthill V. Wilsey, D.C.IIL, 85 
F.Supp. 580, affirmed, C.A., 182 F.2d 
1006. 

Proceeding by infringer 

(1) Federal courts have Jurisdic¬ 
tion of a controversy between parties 
concerning validity of a patent and 
whether infringement exists, regard¬ 
less of whether action for infringe¬ 
ment is brought by patentee or act ion 
for declaratory Judgment is brought 
by the alleged infringer. 

U.S.—Am lac, Inc. v. Hat Corp. of 
America, C C.A,Del., 166 F.2d 286— 
Grip Nut Co. v. Sharp, C C.A.I11.. 
121 P.2d 814—E. Edolinann & Co. v. 
Tnple-A Specialty Co., C.C.A.IIL, 
88 F.2d 852, certiorari denied 67 S. 
Ct. 673, 300 U.S. 680, 81 L.Ed. 884. 
j (2) Declaratory judgment action 
by alleged Infringer against appli¬ 
cant for patent for declaration that 
applicant had no patentable inven¬ 
tion was not a cause arising under 
act of Congress relating to patents, 
and, in absence of other grounds con¬ 
ferring Jurisdiction, was not within 
Jurisdiction of district court. 

U.S.—Must v. Wilkinson, D.C.Cal., 
127 F.Supp. 905. 

(3) Federal court was without Ju¬ 
risdiction of suit to declare patent 
invalid, In absence of diversity of cit¬ 
izenship, on theory that action arose 
under the patent laws where plaintiff 
had no patent, actual or prospective, 
and no patent rights of its own to 
sustain. 

U.S.—International Harvest Hat Co. 
V. Caradine Hat Co., D.C.Mo., 17 F. 
Supp. 79. 

Xnsuffloleat Interest held shown to 

enable maintenance of declaratory 
Judgment action. 

U.S.—^Aralac, Inc. v. Hat Corp. of 
America, C.C.A.Del., 166 F.2d 286. 

Withdrawal of claim of infringement 

Even though patentee withdrew his 
claim of infringement, plaintiff, who 
was seeking injunctive relief, and ac¬ 
counting, and declaratory relief as in¬ 
cidental thereto, had sufficient inter¬ 
est in determination of validity and 
ownership of patent because of pos¬ 
sible indemnity liability to govern¬ 
ment, which patentee had threatened 
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respect to a patent,7-5 or for a declaratory judgment 
of noninfringement of a patent 

A suit arises under the patent laws where some 
right, title, or interest under the patent laws is in 
issue, or where some right or privilege will be sus¬ 


tained by one construction of those laws and defeat¬ 
ed by a contrary construction.® The mere fact that 
a patent, or a patent right, may be involved in a suit 
does not give the federal courts jurisdiction where 
the suit does not raise any question under the patent 
laws,® as where neither the patentability, scope, nor 


with suit for Infringrement, so that 
district court had jurisdiction of case 
as one arising under patent laws. 
U.S.-North Am. Philips Co. v. 

Brownshield, D.C.N.Y., 111 F.Supp. 

762. 

Anticipation of defense of license or 
contract 

W^here a suit presents Issues af¬ 
fecting legality of patent, the fact 
that Mil anticipates defense of li¬ 
cense or contract and includes aver¬ 
ments in reply to such a defense does 
not affect the jurisdiction of a federal 
district court. 

U.S.—Rubens v. Bowers, C.C.A.Cal., 

136 F 2d 887. 

Jurisdiction over connterclaizn 

(1) In patent infringement suit, 
where defendant filed counterclaim 
to enjoin unfair competition and for 
a declaration of noninfringement, 
federal district court had jiiri.sdictlon 
of suit for patent infringement, as 
well as of counterclaim to have pat- j 
ent held uninfringed, and therefore 
it erred in dismissing entire counter¬ 
claim for lack of diversity. 

U.S.—Cutting Room Appliances Corp. 

V. Empire Cutting Mach. Co., C.A. 

N.Y., 186 F.2d 997. 

(2) Where a patent holder’s first 
counterclaim, In plaintiff’s action for 
declaration of invalidity and nonin¬ 
fringement of patent, alleged in¬ 
fringement, and second counterclaim 
alleged that plaintilf and counter-de¬ 
fendant were using Information con¬ 
fidentially disclosed to them relating 
to manufacture of patented item, so 
that both claims had common back¬ 
ground of basic facts and substan¬ 
tially the same evidence would apply 
to both, court had Jurisdiction over 
subject matter of second counter¬ 
claim under statute giving Jurisdic¬ 
tion over infringement claims. 

U.S.—Falcon Products v. Hollow Rod 

Sales & Service Go., D.C.Cal., 136 F. 

Supp. 91. 

7.5 U.S.—Carlson v. Betmar Hats, 

D.C.N.y., 47 F.Supp. 86. 

Xnfrt&gemeat of lloeaso 

In suit in federal district court be¬ 
tween residents of the same state, 
court had jurisdiction of cause of ac¬ 
tion of counterclaim averring that 
defendant had an exclusive license to 
use and sell patented articles in cer¬ 
tain Bpecliled territories, and that 
plaintiff infringed that right by sales 
and also infringed the license agree¬ 
ment* 


U.S.—McKnlght T. Akins, CJi..Ohlo, 
192 F.2d 674. 

7.10 U.S.—t)e Luxe Game Corp. v. 
Wonder Products, D.C.N.Y., 157 F. 
Supp. 696—Falcon Products v. Hol¬ 
low Rod Sales & Service Co., D.C. 
Cal., 136 F.Supp. 91—^Hook v. Hook 
& Ackerman, Inc., D.C.Pa., 106 F. 
Supp. 798—^Hook v. Hook & Acker¬ 
man, D.C.Pa., 89 F.Supp. 238, affirm¬ 
ed in part and reversed In part on 
other grounds, C.A., 187 F.2d 52— 
Adorjan Newman & Co. v. Riche¬ 
lieu Corp., D.C.N.Y., 81 F.Supp. 763 
—Detroit Gasket & Mfg. Co. V. 
Wolverine Fabricating & Mfg. Co., 
D.C Mich., 63 F.Supp. 966, affirmed, 

C. C.A., 148 F.2d 399—Atlas Mineral 
Products Co. of Pennsylvania v. 
Johnston, D.C.Mich., 47 F.Supp. 948, 
affirmed, C.C.A., 140 P.2d 282—Pe- 
tersime Incubator Co. v. Bundy In¬ 
cubator Co., D.C.Ohio, 43 F.Supp. 
446, affirmed, C.C.A., 135 F.2d 680. 
appeal dismissed 64 S.Ct. 24, 320 

U. S. 806, 88 L.Ed. 487. 

Counterclaim 

U.S.—Cutting Room Appliances Corp. 

V. Empire Cutting Mach. Co., C.A. 
N.Y.. 186 F.2d 997. 

Flaiutur as ooowner of patent 
This is true even though plaintiff, 
the alleged infringer of defendant’s 
rights as exclusive licensee, is him¬ 
self a coowner of the patent. 

U.S.—Hook v. Hook & Ackerman, 

D. C.Pa., 89 F.Supp. 238, affirmed in 
part and reversed in part on other 
grounds, C.A., 187 F.2d 62. 

8. U.S.—^Aralac, Inc. v. Hat Corp. of 
America, C.C.A.Del., 166 F.2d 286. 

BarkeiJ v. Don Lee, Inc., D.C.Cal., 
34 F.Supp. 874—International Har¬ 
vest Hat Co. V. Caradine Hat Co., 
D.C.Mo., 17 F.Supp. 79—Bettis v. 
Patterson-Ballagh Corporation, D. 
C.Cal., 16 F.Supp. 456, appeal dis¬ 
missed. C.C.A., Bettis v. Patterson- 
Ballagh. 97 F.2d 992—Hann v. Ve¬ 
netian Blind Corporation, D.C.Cal., 
16 F.Supp. 372. 

25 C.J. p 728 note 8 [b]. 

9. U.S.—Becher v. Contoure Labora¬ 
tories, N.Y., 49 S.Ct. 356, 279 U.S. 
388, 73 L.Ed. 752. 

Lawslne v. Glenn L. Martin Co., 
C.A.Md., 170 F.2d 986—French Ren¬ 
ovating Co. V. Ray Renovating Co., 
C.A.Ohio, 170 F.2d 946—Zalklnd v. 
Scheinman, C.C.A.N.T., 189 F.2d 

895, certiorari denied 64 S.Ct. 1065, 
322 U.S. 738, 88 L.Ed. 1572. 

Tjaarda v. Briggs Mfg. Co., D.C. 
Mich., 121 F.SUPP. 189. 
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Maas.—La Chapelle v. United Shoe 
Machinery Corporation, 172 N.E. 
686, 272 Mass. 465. 

25 C.J. p 728 note 11. 

Concurrent jurisdiction of state and 
federal courts as to actions relat¬ 
ing to or Involving patents see 
Courts § 626. 

'Where diversity of citizenship is 
lacking, the fact that questions and 
issues are raised In connection with 
a patent is not sufficient to invoke the 
Jurisdiction of this court.” 

U.S.—Eckert v. Braun. D.C.Wis.. 62 P. 
Supp. 264, affirmed, C.C.A., 155 F.2d 
517. 

"For a suit to 'arise under laws of 
United States,’ the plaintiff must base 
his right upon a federal statute. If 
his rights depf-nd on principles of 
common law and equity the fact that 
a patent . . . riglit is inciden¬ 

tally involved does not give federal 
jurisdiction.” 

U.S.—Wells V. Universal Pictures Co., 
C.C.A.N.Y., 166 P.2d 690, 691. 

Parissi v. General Elec. Co, DC. 
N.Y., 97 F.Supp. 333, 334. 

Patent as subject matter of contro¬ 
versy 

U.S.—New Marshall Engine Co. v. 
Marshall Engiin* Co, Mas.s, 32 S.Ct. 
238, 223 U.S. 473. 66 L.Ed. 613. 

Gate-Way, Inc. v. Hlllgren, D.C. 
Cal., 82 F.Supp. 546, affirmed, C.A., 
181 F.2d 1010. 

Patent Incidentally or collaterally ln> 
volved 

U.S.—Aralac, Inc. v. Hat Corp. of 
America, C.C.A.Del., 166 F.2d 286. 

Gate-Way, Inc. v. Hillaren, D.C. 
Cal., 82 F.Supp. 516, affirmed, C. 
A., 181 F.2d 1010. 

Action for fraud 

(1) Generally. 

U.S.—Zalklnd v. Scheinman, D.C. 
N.Y., 49 F.Supp. 753. appeal dis¬ 
missed, C.C.A., 139 F.2d 895, certio¬ 
rari denied 64 S.Ct. 1055, 322 U.S. 
738, 88 L.Ed. 1572. 

(2) Where there was no diversity 
of citizenship, federal district court 
was without jurisdiction of the sub¬ 
ject matter of an action wherein 
plaintiff, a citizen, charged that de¬ 
fendants perpetrated a fraud in ob¬ 
taining patents on a process invent¬ 
ed by plaintiff, and asked that be¬ 
cause of alleged fraud the patent ob¬ 
tained by defendants be Invalidated. 
U.S.—Sachs V. Cluett, Peabody & 

Co., D.C.N.Y., 91 F.Supp. 87. 

OMiotUatlon or aaaulmMit of patoat 

(1) Federal courts are not given 
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monopoly of any patent is in issue,or where the 
claim or cause of action is based on common 
or equitable principles,and not on the patent 
laws; and allegations merely affecting a contract or 


license relating to a patent do not make the case 
a patent suit for jurisdictional purposes.^®*^® 

Thus an action to enforce,ii or reform,^* a con- 


sLatutory jurisdiction of action for 
cancellation of patent by one claim¬ 
ing to have been defrauded by person 
procuring patent. 

U.S.—Howard v. Archer, C.C.A.Cal., 
115 F.2d 342. 

(2) Federal Jurisdiction of a suit 
to declare defendant a trustee ex 
rnaloflcio of certain patent, in absence 
of diver.sity of c]tiz(‘nship, could not 
l»e based on an allegation that patent 
Avas void because procured by fraud, 
since only the United States can 
maintain a suit for annulment of a 
patent on the ground of fraud. 

U.S—Eckert v. Braun, D.CWis., 62 
F.Supp. 264, affirmed, C.C.A., 165 
F.2d 517. 

A snit for damages to business 

caused by a threat to sue under 
patent law, or by statement of fact 
that defendant has a patent which is 
infringed, is not itself a suit under 
the patent law. ns affecting Jurisdic¬ 
tion of federal courts, even though 
patent is collateralv involved. 

US.—American Woll Works Co. v. 
Bayne & Bowler Co., Ark., 36 S.Ct. 
585. 241 U.S. 257, CO LEd. 987. 

Aralac, Inc. v. Hat Corp. of 
America, C.C.A.Del., 166 P\2d 286. 
Title to patent or application 

Fact that title to a patent or patent 
application is involved in an action in 
federal courts dues not present for 
adjudication a federal question such 
as would invoke jurisdiction of fed¬ 
eral court, and same rule applies to 
claim for injunctive relief to restrain 
defendants from doing anything in 
derogation of title to the patent, and 
to claim for surrender of the muni¬ 
ments of title. 

U.S.—riiotometrlc Products Corp, v. 
Radtke, D.C.N.Y., 17 F.R.D. 103. 
Action to require defendants to ac¬ 
count as trustees ex maleflcio for 
plaintiff’s share in profits and sav¬ 
ings derived from device Invented by 
plaintiff and patent therefor and to 
reassign patent to plaintiff did not 
arise under laws of the United States, 
although the right to a patent was 
involved. 

U.S.—Toner v. Sobelman, D.C.Pa., 86 
F.Supp. 369. 

10. U.S.—Craig Demagnetizer & 
Ink Dryer Corporation v. Static 
Control Co.. C.C.A.N.Y., 296 F. 72. 
A suit involving a patent license 
agreement Is not necessarily a suit 
under the patent laws even though a 
patent or claims thereof have to be 
construed in such action; action for 
Judgment declaring patent license 
agreement invalid was not a case 
brought under patent laws, although 


case involved subsidiary questions as 
to scope and validity of license pat¬ 
ents. 

U.S.—Atlas Imperial Diesel Engine 

Co. V. Lanova Corp., D.C.Del., 79 F. 

Supp. 1002. 

10.5 U.S.—TJaarda v. Briggs Mfg. 

Co., D.C.Mich., 121 F.Supp. 189. 

Claim seekii^r to enjoin use of sto¬ 
len trade secrets was based on a com¬ 
mon-law right, separate from claim.«i 
based on alleged patent infringe¬ 
ments, and was subject to dismissal 
for lack of federal jurisdiction, where 
diversity of citizenship and $3,000 
were not alleged to be involved. 

U.S —Newport Industries v. Crosby 

Naval Stores, C.C.A.Miss., 139 F.2d 

611. 

Delaying issue of patent 

A common-law tort action based 
on alleged misconduct of defendants 
in delaying the issuance of patents to 
plaintiff is nonfederal in character, 
and, where there is no diversity of 
citizenship, federal Jurisdiction is 
wanting; where complaint alleged a 
cause of action for patent infringe¬ 
ment and for such misconduct, which 
second use of action pertained to acts 
occurring before i.ssue of patents and 
required substantially different facts 
to support it, federal Jurisdiction of 
the second cause of action, a nonfed¬ 
eral claim, was wanting. 

U.S.—^Zalkind v. Scheinman, C.C.A.N. 

Y., 139 F.2d 895, certiorari denied 

64 S.Ct, 1055, 322 U.S. 738, 88 L.Ed. 

1572. 

10.10 U.S.—U. S. Fire Protection Co. 

V. Monocel, Inc., D.C.N.J., 53 F. 

Supp. 989. 

Violation of confidential relation 

In absence of diversity of citizen¬ 
ship with requisite amount in contro¬ 
versy, federal court does not have 
jurisdiction, under patent laws, of ac¬ 
tion in which gravamen of claim is 
that confidential relation existed be¬ 
tween plaintiff and defendant and, in 
wrongful disregard of such relation, 
defendant obtained patent on inven¬ 
tion of plaintiff and should be re¬ 
quired to assign patent to plaintiff. 
U.S.—Cummings v. Moore, C.A.Okl., 

202 F.2d 145. 

Declaratory judgement action, seek¬ 
ing to enjoin defendant from using 
patents issued to defendant allegedly 
as a result of his fraudulent conver¬ 
sion of drawings, etc., to have patents 
declared to be the property of plain¬ 
tiff, and to have defendant adjudged 
a trustee ex maleflcio ajid required to 
account for profits was not an action 
I arising under patent laws, although 
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invalidation of patents in hands of 
defendant was also asked. 

U.S.—Eckert v. Braun, C.C.A.Wis., 
165 P.2d 617. 

10.15 U.S.—Hubens v. Bowers, C.C. 

A.Cal., 136 F.2d 887. 

Breach of assignment or contract 
warranty 

U.S.—Gate-Way, Inc. v. Hillgren, D. 
C.Cal., 82 F.Supp. 546, affirmed, C. 

A. , 181 F.2d 1010. 

Bights under patent royalty agree¬ 
ment 

Where action between citizens of 
the same state sought a declaratory 
judgment determining rights and le¬ 
gal relations of parties under patent 
royally agreement, action did not 
arise under the patent laws, and fed¬ 
eral district court did not have Juris¬ 
diction of the subject matter. 

U.S.—Kay Karen, Inc. v. Perlitch, D. 
C.N.Y., 87 F.Supp. 784. 

11. U.S.—Tjuekett v. Delpark. Inc., 
N.J., 46 S.Ct. 397, 270 U.S. 496, 70 

B. Ed. 703—New Marsfhall Engine 
Co. v. Marshall Engine Co., Ma.ss. 
32 S.Ct. 238, 223 U.S. 473, 66 L.Ed. 
613—^Wade v. Lawder, Mo., 17 S. 
Ct. 425, 166 U.S. 624, 41 B.Ed. 151. 

Everest & .Tennings, Ine. v, E & 
J Mfg Co., C.A.Cal., 263 P.2d 254— 
Kleinm.'in v, Betty Dam Creations, 

C. A.N.Y., 189 F2d 546—Leaver v. 
Parker, C.C A Ciil, 121 F.2d 738— 
Globe Steel Abrasive Co. v. Na¬ 
tional Metal Abrasive Co., C.C.A. 
Ohio, 101 F.2d 4 S9—Lowry v. Hert, 
C.C.A.Ky., 290 F. 876. 

TJaarda v. Briggs Mfg. Co., D.C. 
Mich., 121 F.Supp. 189—Gate-Way, 
Inc. V. Hillgren, D.C.Cal, 82 P. 
Supp. 54 6, affirmed, C.A., 181 F.2d 
1010--MacGregor v. Westinghouso 
Electric & Mfg. Co., D.C.Pa., 46 F. 
Supp. 236, affirmed, C.C.A., 130 F. 
2d 870—Bettis v. Patterson-Ballagh 
Corporation, D.C.Cal., 16 F.Supp. 
455, appeal dismissed, C.C.A., Bettis 
V. Patterson-Ballagh, 97 F.2d 992. 

26 C.J. p 728 note 12. 

Suit for specifio performance 
U.S.—^Electro Therapy Products Cor¬ 
poration v. Strong, C.C.A.Cal., 84 
F.2d 766. 

25 C.J. p 728 note 16. 

Uhpatented attachment 

"Where no diversity was shown, and 
Jurisdiction was placed solely on the 
patent laws, the federal court did not 
have Jurisdiction of action for breach 
of contract concerning an attachment 
not protected by patent. 

U.S.—Pur Grooving & Shearing Co. v. 
Turano, D.C.N.Y., 39 F.Supp. 877. 

12. U.S.—Ellis-Foster Co. v. Syn- 
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tract relating to a patent, or to annul,or con¬ 
strue^®*® a contract of which a patent is the sub¬ 
ject matter is not one arising under the patent 
laws, and, unless there is some other basis of juris¬ 
diction, such as diversity of citizenship and a con¬ 
troversy involving the jurisdictional amount,such 
suit is not within the jurisdiction of the federal 
courts, and jurisdiction is not conferred by joining it 
with a claim for patent infringement.^® 

Accordingly, an action for royalties reserved on a 
sale of a patent right or a grant of a license there¬ 
under does not arise under the patent laws, so as 
to give the federal courts jurisdiction,^® even though 
it is joined with a claim for patent infringement.^^ 
Moreover, where an action is within the jurisdiction 
of a federal court only on the theory that it is an 
action for infringement, the court, on determining 
that defendant is a licensee, is without jurisdiction 
to award damages in accordance with the terms of 
the license agreement.^® A cause of action based 
on fraud, between citizens of the same state, is not 


within the jurisdiction of the federal district court 
because combined with a cause of action for patent 
infringement and interference ;i®*® and this is also 
true as to a cause of action for conspiracy to de¬ 
fraud plaintiffs combined with an action for the 
infringement of a patent.^®*!® 

On the other hand, it has been held that where 
the case presents but one cause of action, urged on 
the two grounds of infringement and of an agree¬ 
ment not to infringe, the court may award relief 
on the latter ground, even though the infringement 
claim is not sustained.^® 

Independent issues of infringement and validity. 
The issues of infringement and validity of a patent 
may exist concurrently and independently of each 
other, and the disposition of the first issue will not 
prevent the retention of jurisdiction for retention 
of the second issue.i®*® 

A suit to determine the ownership of a patent 
is not one arising from the patent laws.®® 


thetlc Plastics Co., D.C.Del., 8 F. 
Supp. 215. 

25 C.J. p 728 note 12. 

13. U.S.—Wade v. Lewder, Mo., 17 S. 
Ct. 425, 165 U.S. 624. 41 L.Ed. 161. 

Globe Steel Abrasive Co. v. Na¬ 
tional Metal Abrasive Co., C.C.A. 
Ohio, 101 F.2d 489—Smith Separa¬ 
tor Corporation v. Dillon, C.C.A. 
Okl., 98 F.2d 521—Lowry v. Hert, 
C.C.A.Ky., 290 F. 876. 

Bettis v. Patterson-Ballagrh Cor¬ 
poration, D.C.Cal., 16 F.Supp. 455, 
appeal dismi.«»sed, C.C.A., Bettis v. 
Patterson-Ballagrh, 97 F.2d 992. 

25 C.J. p 728 notes 12, 17. 

13.5 U.S.—Lang v. Patent Tile Co., 
C.A.Fla., 216 F.2d 254. 

14. U.S.—^Brogdex Co. v. Food Ma¬ 
chinery Co., C.C.A.Del.. 92 F.2d 787. 

15. U.S.—^Kleinman v. Betty DaJn 
Creations, C.A.N.Y., 189 F.2d 646— 
General Motors Corporation v. Rub- 
sam Corporation, C.C.A.Mich., 65 F. 
2d 217, certiorari denied 54 S.Ct 
123, 290 U.S. 688, 78 L.Ed. 593. 

Anchor Hocking Glass Corp. v. 
White Cap Co., D.C.Del., 47 F.Supp. 
451—Ellis-Foster Co. v. Synthetic 
Plastics Co., D.C.Del., 8 F.Supp. 216. 

la. U.S.—Luckett V. Delpark, Inc., 
N.J.. 46 S.Ct. 397, 270 U.S. 496, 70 
L.Ed. 703. 

Loew’s Drive-In Theatres v. 
Park-In Theatres, C.A.R.I., 174 F. 
2d 647, certiorari denied 70 S.Ct. 68, 
838 U.S. 822, 94 L.Ed. 409, rehearing 
denied 70 S.Ct. 237. 338 U.S. 896, 94 
L.Ed. 661—General Motors Corpo¬ 
ration v. Rubsam Corporation, C.C. 
A.Mich., 66 F.2d 217, certiorari de¬ 
nied 64 S.Ct. 123. 290 U.S. 688, 78 
L.Ed. 593—Blossfeld v. Pacific 


Tank & Pipe Co., D.C.Cal., 15 F.2d 
889. 

Photometric Products Corp. v. 
Radtke, D.C.N.T., 17 F.R.D. 103. 

25 C.J. p 728 note 14. 

Minn.—Crew v. Flanagan, 65 N.W.2d 
878, 242 Minn. 549. 

17. U.S.—Wisoff V. Freedman, D.C. 
N.Y., 26 F.Supp. 216. 

“Such Joinder does not enlarge or 
extend the Jurisdictional limits fixed 
by Congress.” 

U.S.—Loew’s Drive-In Theatres v. 
Park-In Theatres, C.A.R.I., 174 F. 
2d 647, 649, certiorari denied 70 
S.Ct. 68. 338 U.S. 822, 94 L.Ed. 499, 
rehearing denied 70 S.Ct. 237, 338 U. 
S. 896, 94 L.Ed. 551. 

18. U.S.—Goss v. Henry McCleary 
Timber Co., C.C.A.Wash., 82 F.2d 
476. 

18.5 U.S.—^Engler v. General Elec¬ 
tric Co., D.C.N.Y., 32 F.Supp. 913. 

18.10 U.S.—^Ingenuities Corporation 
of America v. Metcalf Neckwear 
Co., D.C.N.Y., 35 F.Supp. 676. 

19. U.S.—^United Lens Corporation v. 
Doray Lamp Co., C.C.A.Ill., 93 F.2d 
969. 

19A U.S.—Phillips Petroleum Co. v. 
Shell Development Co., D.C.Del., 6 
F.R.D. 406. 

20. U.S.—Dill Mfg. Co. v. Goff, C.C. 
A.Ohio, 126 P.2d 676, certiorari de¬ 
nied 63 S.Ct. 77, 817 U.S. 672, 87 
L.Ed. 640—^Laning v. National Rib¬ 
bon & Carbon Paper Mfg. Co., C.C. 
A.I11.. 126 F.2d 666. 

Atherton Mach. Co. v. Atwood- 
Morrison Co., C.C.N.J., 99 F. 113. 

Grip Nut Co. V. Sharp, D.C.I11., 40 
F.Supp. 80. 


Title AS primary issue 

Where primary issue raised by 
counterclaim in action between two 
New Jersey corporations was title to 
a patent, and infringement relief was 
secondary and was dependent on ti¬ 
tle being established in defendant. 
Jurisdiction of federal di.strict court 
to determine counterclaim could not 
bo maintained on theory that it arose 
under the patent laws. 

U.S.—Measurements Corp. v. Ferris 
Instrument Corp., C.C.A.N.J., ISO- 
F.2d 590. 

Eauitabla ownership 

(1) Where plaintiff asserted equi¬ 
table ownership of patent and admit¬ 
ted that legal title thereto was in de¬ 
fendant, and primary oi)Ject of ac¬ 
tion was to compel assignment of 
patent, and Incidental objects were 
restraining of further Infringement 
of patent, accounting for profits, and 
recovery of damages, the litigation 
was not an action arising under pat¬ 
ent laws within Jurisdictional stat¬ 
ute. 

U.S.—^U. S. Fire Protection Co. v. 
Monocel, Inc., D.C.N.J., 53 F.Supp. 
989. 

(2) Where there is no diversity ju¬ 
risdiction, and plaintiff’s equitable ti¬ 
tle to patent must be established sole¬ 
ly by application of equitable princi¬ 
ples, the case is not one arising un¬ 
der patent laws, and district court is 
without Jurisdiction of claim for In¬ 
fringement until and unless plain¬ 
tiff’s claim of equitable ownership is 
first adjudged valid by a court having 
Jurisdiction of the question. 

U.S.—^Papazian v. American Steel & 
Wire Co. of New Jersey, D.C.Ohlo, 
155 F.Supp. 111. 
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Action prior to issuance of patent The court 
3ias no jurisdiction over any action of patent in¬ 
fringement prior in time to the date of the issuance 
-of the patent.20-5 

§ 33. Actions under Copyright Laws 

The federal courts have Jurisdiction, without regard 
to the citizenship of the parties or the amount Involved, 
of an action arising under the copyright laws, such as a 
suit for infringement or to recover the statutory damages 
or penalties; but an action on a contract relating to a 
copyrighted production is not within this ground of fed¬ 
eral Jurisdiction. 

Under the Act of June 25, 1948, c. 646, 62 Stat. 
’931, 28 U.S.C.A. § 1338 (a), replacing the former 
Judicial Code § 24(7), the federal district courts 
have original jurisdiction of any civil action arising 
under any act of Congress relating to copy¬ 
rights ;20.50 this jurisdiction is without regard to the 
-citizenship of the parties or the amount in con- 
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troversy.2i Indeed, as stated in Courts § S2S, the 
federal courts have exclusive jurisdiction of such 
actions. 

Thus, the federal courts have jurisdiction of an 
action for copyright infringement,22 or to recover 
the damages,23 or the penalties and forfeitures,2^ 
provided by the statute. The federal court may 
have jurisdiction even though the plaintiff’s interest 
in the copyright is less than full title.25 

Unless jurisdiction is based on another ground, 
such as diversity of citizenship and a controversy 
involving the jurisdictional amount,23 a controversy 
not involving the copyright laws is not within the 
court’s jurisdiction; the mere fact that the litiga¬ 
tion relates to a copyright, or that a copyright is 
incidentally involved therein, is not sufficient,27 as 
where plaintiff’s rights depend on principles of com¬ 
mon law and equity, and not on a federal stat- 
ute.27.B Thus, if the action is to enforce a right 


(3) Action by employee against 
employer for damag-es for alleged in¬ 
fringement, wherein employee did not 
seek any equitable relief and it ap¬ 
peared that employee was asserting 
merely that employer was a construc¬ 
tive trustee of title to patent, could 
not be maintained. 

U.S.—Papflzian v. American Steel & 
Wire Co. of Now Jersey, supra. 

20.5 U.S.—Zalkind v. Scheinman, C. 

C. A N.Y.. 139 F.2d 895. 

Enger-Kress Co. v. Amity Leath¬ 
er Products Co., D.C.Wis., 18 F.R. 

D. 347, 

R0.50 U.S.—French Renovating Co 
V. Ray Renovating Co., C.A.Ohlo, 
170 F.2d 945. 

Bar’s Leaks Western, Inc. v. Pol¬ 
lock. D.C.Cal., 148 F.Supp. 710. 

Advertisers Exchange v. Bay1e.ss 
Drug Store, U.C.N.J., 3 F.R.D. 178. 
Statutory right esseutial to action 
Conferment, by Copyright Law, of 
right to maintain action for infringe¬ 
ment of statutory copyright was es¬ 
sential to maintenance of action in 
federal court, where there was no al¬ 
legation of diversity of citizenship 
and sole ground of jurisdiction was 
that the action arose under United 
States statutes dealing with copy¬ 
rights. 

U.S.—Manning v. Miller Music Corp., 
D.C.N.Y., 174 F.Supp. 192. 
Sguitable title to copyright 

Federal court would have Juris¬ 
diction of subject matter of action 
based on a federal Question arising 
under Copyright Act if plalntilf had 
equitable title to a copyright. 

U.S.—Lehrman v. Babor, D.C.N.Y., 9 
F.R.D. 109. 

SX. U.S.—Danks v. Gordon, C.C.A,N. 
r., 272 F. 821. 


Bar’s Leaks Western, Inc. v. Pol¬ 
lock. D.C.Cal., 148 F.Supp. 73 0. 

Advertisers Exchange v. Bayless 
Drug Store, D.C.N.J.. 3 F.R.D. 178. 
26 C.J. p 978 note 77—13 C.J. p 1192 
notes 34, 38, p 1193 note 41. 
Declaratory Judgment as to owner, 
ship of interest 

(1) Where action was construable 
as an action by assignee of an in¬ 
terest in a registered claim to a re¬ 
newal of a copyright in a musical 
composition against another assignee 
of the same one-third interest for 
declaratory Judgment as to the own¬ 
ership of the one-third interest, and 
for other equitable relief based on 
such ownership, although there was 
no diversity, the federal court had 
jurisdiction. 

U.S.—^Venus Music Corp. v. Mills Mu¬ 
sic, Inc., D.C.N.Y., 166 F.Supp. 763, 
affirmed, C.A., 261 F.2d 677. 

(2) Jurisdiction of federal courts 
over actions for declaratory Judg¬ 
ments generally see Declaratory 
Judgments § 114. 

Oounterolaim; Question of title 

In copyright infringement action, 
counterclaim for declaration of de¬ 
fendant’s rights to copyrighted com¬ 
positions raised Question of title to 
copyright within federal district 
court’s Jurisdiction, so that fact that 
assignee of certain performance 
rights which defendant sought to 
Join as a third-party defendant under 
counterclaim was domiciled in same | 
state in which defendant was dom¬ 
iciled could not deprive court of Ju¬ 
risdiction. 

U.S.—King v, Edward B. Marks Mu¬ 
sic Corp., D.C.N.Y.. 66 F.Supp. 446. 
82. U.S.—Bergmann v. Joe Morris 
Music Co.. D.C.N.Y., 27 F.Supp. 985 
—Society of European Stage Au- 
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I thors and Composers v. WCAU 
Broadcasting Co., D.C.Pa., 25 P. 
Siipp. 885—Doll V. Libin, D.C.Mont., 
17 F.Supp. 646. 

23. U.S.—Daly v. Brady, C.C.N.Y., 69 
P. 285. 

24. U.S.—Brady v. Daly, N.T., 20 S. 
Ct. 62, 175 U.S. 148, 44 L.Ed. 109. 

13 C.J. p 1193 note 40. 

25. U.S.—King v. Edward B. Marks 
Mu.gic Corp., D.C.N.Y., 66 F.Supp. 
446. 

Goldwyn Pictures Corporation v. 
Howells Sales Co., D.C.N.Y., 292 
F. 458, reversed on other grounds, 
C.C.A., 287 F. 100, certiorari de¬ 
nied 43 S.Ct. 703, 262 U.S. 765, 67 
L.Ed. 1217. 

26. U.S.—^Wells V. Universal Pic¬ 
tures Co., D.C.N.Y., 64 F.Supp. 852, 
affirmed. C.C.A., 166 F.2d 690—Berg¬ 
mann V. .Toe Morris Music Co., D.C. 
N.Y., 27 F.Supp. 9S5. 

13 C.J. p 1192 note 36. 

27. U.S.—Wells V. Universal Pic¬ 
tures Co., C.C.A.N.Y., 166 P.2d 690 
—Danks v. Gordon, C.C.A.N.Y., 272 
F. 821. 

Haworth v. Nystrom, C.C.Pa., 11 
F.Cas.No.6,251, 8 Wkly.N.C. 204. 

Gorham v. Edwards, D.C.N.T., 
164 F.Supp. 781—Parissi v. General 
Elec. Co., D.C.N.Y., 97 F.Supp. 333. 

13 C.J. p 1192 note 37. 

Concurrent jurisdiction of state and 
federal courts as to copyright and 
literary property see Courts 8 626. 

27.5 U.S.—^Wells v. Universal Pic¬ 
tures Co.. C.C.A.N.Y., 166 F.2d 690. 

Gorham v. Edwards, D.C.N.T., 164 
F.Supp. 781—Parissi v. General 
Elec. Co.. D.C.N.Y., 97 F.Supp. 333. 
CommoiL-law rlghti of literary prop¬ 
erty 

(1) In action for infringement of 
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based on a contract relating to a copyrighted pro¬ 
duction, the action arises out of the contract, and 
not under the copyright laws, and is not within the 
court’s copyright jurisdiction a suit to recover 
royalties is not one under the copyright laws;29 
and federal courts do not have jurisdiction to fore¬ 
close chattel mortgages on copyrights.29-5 

Joinder of causes of action, A federal court 
cannot take jurisdiction of nonfcdcral causes of 
action for conspiracy and wrongful inducement of 
breach of contract by virtue of its jurisdiction of an 
unrelated cause of action for infringement of 
copyright.29-10 Likewise, where diversity of citi¬ 
zenship docs not exist, a federal district court does 
not have jurisdiction of causes of action against 
an individual for breach of contract not to divulge 
formulae and processes and for breach of trust and 
confidence, notwithstanding they are joined with 
causes of action against such individual and a cor¬ 
poration for infringement of copyright.29-i5 


36 C.J.S. 

The joinder of nonfederal causes of action for 
the infringement of rights to uncopyrighted com¬ 
positions and for wrongful use of the titles of others 
with a cause of action for infringement of copy¬ 
rights has not been permitted under the facts.2^-20 

§ 34. Actions Relating to Trade-Marks^ 
Trade-Names, and Unfair Competi¬ 
tion 

a. Trade-marks and trade-names 

b. Unfair competition 

a. Trade-Marks and Trade-Names 

Jurisdiction is expressly conferred on federal courts 
of causes of action arising under the trade-mark acts of 
Congress. It is essentiai to Jurisdiction that the trade¬ 
mark sued on is a registered one. 

The federal courts are expressly given jurisdic¬ 
tion of cases arising under the trade-mark acts 
of Congress the Act of June 25, 1948, c. 646, 


common-law rights of literary prop¬ 
erty, jurisdiction of federal court 
could not be baaed on theory that ac¬ 
tion was one arising under copyright 
laws of United States. 

U.S.—^Wells V. Universal Pictures 
Co., C.C.A.N.T., 166 F.2d 690. 

(2) Mere anticipation by plaintiff 
that defendant, in response to plain¬ 
tiff’s assertion of common-law right, 
would plead his allegedly fraudulent 
copyright, is insufficient to sustain 
jurisdiction. 

U.S.—Wells V. Universal Pictures Co., 

D.C.N.Y., 64 F.Supp. 852, affirmed 

C. C.A., 166 F.2d 690. 

28. U.S.—^Danks v. Gordon, C.C.A.N. 

T., 272 F. 821. 

N.Y.—Nelson v. Mills Music, Inc., 104 
N,Y.S.2d 605, 278 App.Div. 311, af¬ 
firmed 110 N.E.2d 892, 304 N.Y. 
966. 

Young v. J. M. Hickerson, Inc., 
159 N.Y.S.2d 612, 5 Misc.2d 140, re¬ 
versed on other grounds 170 N.Y. 
S.2d 168, 9 Misc.2d 932. 

Title to copyright on. song 

U.S.—Gorham v. Edwards, D.C.N.Y., 
164 F.Supp. 781. 

Snit hy UoesLseo to enjoin Infringe- 
ment 

Federal jurisdiction of suit by li¬ 
censee under copyright, to which 
owner of copyright is not made a 
party, to enjoin infringement of copy¬ 
right by strangers, depends on di¬ 
versity of citizenship, since such suit 
is based on contract rights and not on 
violation of Copyright Act. 

U.S.—Local Trademarks v. Powers, 

D. C.Pa., 66 F.Supp. 761. 

29. U.S.—^Danks v. Gordon, C.C.A.N. 
Y., 272 F. 821. 

293 U.S.—^Republic Pictures Corp. v. 


Security-First Nat. Bank of Los 
Angeles, C.A.Cal., 197 F.2d 767. 
Adequacy or inadequacy of state 
remedies available to holder of mort¬ 
gages on copyright would not be rele¬ 
vant in determining whether federal 
courts had jurisdiction to foreclose 
mortgage on copyright. 

U.S.—Republic Pictures Corp. v. Se¬ 
curity-First Nat. Bank of Los An¬ 
geles, supra. 

29.10 U.S.—White v. Reach, D.C.N. 
Y., 26 F.Supp. 77. 

29.15 U.S.—French Renovating Co. 
V. Ray Renovating Co., C.A.Ohio, 
170 F.2d 945. 

2930 U.S.—^Arnstein v. Porter, C.C. 

A.N.Y., 154 F.2d 464. 

30. U.S.—Armstrong Paint & Var¬ 
nish Works V. Nu-Enamel Uorpo- 
ratlon. Ill., 69 S.Ct. 191, 306 U.S. 
315, 83 L.Ed. 195, rehearing denied 
69 S.Ct. 356, 306 U.S. 675, 83 L.Ed. 
437. 

Iowa Farmers Union v. Farmers* 
Educational and Co-op. Union, C.A. 
Iowa, 247 P.2d 809—Strey v. De- 
vine’s, Inc., C.A.I11., 217 F.2d 187— 
Pure Foods, Inc. v. Minute Maid 
Corp., C.A.Fla., 214 F.2d 792—Ad¬ 
miral Corp. V. Penco, Inc., C.A.N.Y., 
203 F.2d 517—In re Lyndale Farm, 
Cust. & Pat.App., 186 F.2d 723— 
Judson Dunaway Corp. v. Hygienic 
Products Co., C.A.N.H., 178 F.2d 
461, certiorari denied 70 S.Ct. 802, 
339 U.S. 948, 94 L.Ed. 1362 and 70 
S.Ct. 803, 339 U.S. 948, 94 L.Ed. 1362 
—Selchow & Rlghter Co. v. West¬ 
ern Printing & Lithographing Co., 
C.C.A.Wis., 142 F.2d 707, certiorari 
denied 66 S.Ct. 76, 323 U.S. 736, 89 
L.Ed. 689—Phllco Corp. v. Phillips 
Mfg. Co., C.C.A.IU., 133 P.2d 663, 
148 A.L.R. 126—Dwlnell-Wright Co. 
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V. National Fruit Product Co., C.C. 
A.Maas., 129 F.2d 848—Ka,sch v. 
Cliett, C.C.A.Tex., 297 1'". 169—Coly 

V. Prestonettes, Inc., C.C A.N.Y., 285 
F. 501, rever.sed on other grounds 
44 S.Ct. 350, 264 U.S. 359, 68 L.Ed. 
731. 

Old Charter Distillery Co. v. Con¬ 
tinental Distilling Corp., D.C.Del., 
174 F.Supp. 312—Scarves by Vera, 
Inc. v. TTnited Merchants & Mfra., 
Inc., D.C.N.Y., 173 F.Supp. 625— 

E. & J. Gallo Winery v. Bon R. 
Golt.sman & Co.. D.C.Ala., 172 F. 
Supp. 826—Catalina, Inc. v. Gem 
Swimwear, Inc., D.C.N Y., 162 F. 
Supp. 911—Bar’s Leaks Wo.stern 
Inc. v. Pollock, D.C.Cal., 148 F.Supp. 
710—Ramirez & Feraud (^hlli Co. v. 
Las Palmas Food Co., D.C.Cal., 146 

F. Supp. 694, affirmed, C.A., 245 F. 

2d 874, certiorari denied 78 S.Ct. 
384, 366 U.S. 927, 2 L.Ed.2d 367— 
Sylvania Elec. Products, Inc. v. 
Dura Elec. Lamp Co., D.C.N.J., 144 
F.Supp. 112, affirmed. C.A., 247 F.2d 
730—Time, Inc. v. Motor Publica¬ 
tions, D.C.Md., 131 FSupp. 846, 
modified on other grounds, C.A., 227 
F.2d 964—Time, Inc., v. Life Tele¬ 
vision Corp., D.C.Minn., 123 F.Supp. 
470—Time, Inc., v. T. I. M. E., Inc., 
D.C.Cal., 123 F.Supp. 446—National 
Tuberculosis Ass’n v. Summit 
County Tuberculosis and Health 
Ass’n, D.C.Ohio, 122 F.Supp. 664— 
Conde Nast Publications v. Vogue 
School of Fashion Modelling, D.C.N. 
Y., 106 F.Supp. 326—Old Reading 
Brewery v. Lebanon Val. Brewing 
Co., D.C.Pa., 102 F.Supp. 434—Lor¬ 
raine Mfg. Co. V. Lorraine Mfg. Co., 
D.C.N. J., 101 F.Supp. 967—Lane 

Bryant, Inc. v. Glassman, D.C.Mo., 
96 F.Supp. 320—^Academy Award 
Products v. Bulova Watch Co., D.C. 
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•62 Stat. 931, 28 U.S.C.A. § 1338 (a) provides that 
the district courts shall have original jurisdiction 
of any civil action arising under any Act of Congress 
relating to trade-marks, and the Act of July 5, 1946, 
•c. 541, Title VI, § 39 , 60 Stat. 440, 15 U.S.C.A. § 
1121, provides that the district and territorial courts 
of the United States shall have original jurisdiction 
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of all actions arising under chapter 22, pertaining to 
trade-marks, of Title 15, U.S.C.A., Commerce and 
Trade, without regard to the amount in contro¬ 
versy or to diversity or lack of diversity of the 
citizenship of the parties.30-5 

Jurisdiction exists under these acts without re¬ 
gard to the citizenship of the parties^^ or the amount 


N.y., 90 F.Supp. 13—Oranat Bros. 
V. Brown, D.C.Cal., 86 F.Supp. 778, 
affirmed, C A., Friend v. Granat 
Bros., 184 F 3d 684—Colonial Ra¬ 
dio Corp. V. Colonial Television 
Corp., D.C.NY., 78 F.Supp. 04 6— 
Fruit Growers Co-op. v. M. W. Mil¬ 
ler & Co., D.C.AVis., 73 F.Supp. 90. 
reversed on other grounds, C.A., 170 
F.2d 831—A. C. E., Inc., v. Aco 
Specialties Co.. D.C.Mich., 70 F. 
Supp. 175—Notional Nu Grape Co. 
V. Guest, D.COkl., 69 F.Supp. 863, 
aillrmed, C.CA., 161 F.2d 874. cer. 
tiorari denied 68 S.Ct 903. 333 U S. 
874, 92 L.Ed. 1150—Bulova Watch 
Co. V. Stolzberg, DC Maas., 69 F. 
Supp. 543—Bo.st & Co. v. Miller, D. 

C.N.y., 67 F.Supp. 809, amnnod, C. 

C. A., 167 F.2d 371, certiorari denied 
69 S.Ct. 39, 335 U.S 818, 93 D Ed. 
373—liUsta-Foamc Co v. Wm. 
Filene’s Sons Co., DC Maas., 66 F. 
Supp. 617—Jerome v. Twentieth 
Century-Fox Film Corp. D.C.N.Y., 
58 F.Supp. 13—Coca-Cola Co, v. 
Belinsky, D.C.Mich., 57 FSupp. 120 
—Vickers, Inc. v. Fallon, D.C.Mich., 
48 F.Supp. 221—National Fruit 
Product Co. V. invinell-Wright Co., 

D. C.Mass., 47 F.Supp 4 99. nitlrmed, 

C. C.A.. 140 F.2d 618—Durable Toy 
& Novelty Corp. v. J. Cheln & Co.. 

D. C N.y., 47 F.Supp 167, rever.'sed 
on other grounds. C C.A., 133 P.2d 
853, certiorari denied 63 S.Ct. 1447, 
330 U.S. 211, 87 D.Ed. 1849—Folnier 
Craflex Corporation v. Graphic 
Photo Service, D.C.Pa., 35 F.Supp. 
963—Moxio Co. v. Noxie Kola Co. of 
New York, D.C.N.Y., 29 F.Supp. 167 
—Prichard & Constance v. Aime 
Co.. D.C.N.Y., 5 F.Supp. 282. 

General Baking Co. v. Shults 
Bread Co., D.C.N.Y.. 288 F. 954, af¬ 
firmed. C.C.A., 293 F. 1018. 

Action for declaratory judgment see 
Declaratory Judgments § 114. 
Concurrent jurisdiction of state 
courts see Courts § 526. 

Removal of suits from state courts 
see Removal of Causes § 63. 

Collective trade-mark 

U.S.—Huber Baking Co. v. Stroeh- 
mann Bros. Co., C.A.N.Y., 262 F.2d 
945, certiorari denied 79 S.Ct. 60, 
358 U.S. 829, 3 L.Ed.2d 69. 

Claim held not founded on trade- 
mark laws 

Where action to declare registered 
trade-marks invalid was founded on 
the fact that It was an action aris¬ 
ing under the trade-mark laws, atid 


defendant, without contradiction, 
stated that it wa.s not the owner of 
the registered tradt'-marks involved 
and wa.s not entitled to an assign¬ 
ment thereof, plaintiffs’ claim was 
not founded on the trade-mark laws, 
and action was required to be dis¬ 
missed. 

U.S.—Crown Toy Mfg. Corp. v. Phil¬ 
lips H. Lord. Inc., D.C.N.Y.. 82 F. 
Supp. 367. 

JSto action for noninfringement under 
old law 

Sections of former Trade-Mark Act 
of 1905 providing for actions against 
Infringers or suit.s by one who claim¬ 
ed that his regi.stered trade-mark was 
being infringed by another were in¬ 
applicable to give federal district 
court Jurisdiction of action looking 
to a judgment declaring nonlnfrlnge- 
ment. 

U.S.—Kaufman & Ruderman v. Cohn 
& Rosenberger, D C.N.Y., 86 F.Supp. 
867, affirmed, C.A., 177 F.2d 849. 
Counts held not sufficiently related to 
give Jurisdiction 

Count seeking an adjudication be¬ 
tween plaintiff and defendant on 
question of infringement and validity 
of defendant's trade-marks was not 
so related to another count in com¬ 
plaint looking to an order directing 
Comniis,sloner of P.atents to register 
plaintiff’s trade-mark as to give fed¬ 
eral district court jurisdiction of 
former count. 

U.S.—Kaufman & Ruderman v. Cohn 
& Rosenberger, supra. 

30.5 Statutes same In substance 

Substance of earlier versions of 
these statutes was the same, al¬ 
though their wording was not iden¬ 
tical. 

U.S.—Magic Foam Sales Corp. v. 
Mystic Foam Corp., C.C.A.Ohlo, 167 
F.2d 88. 

Occupation of field 

Congress, in enacting the Lanham 
Trade-Mark Act, Intended to oeeupy 
the field of claims arising from in¬ 
fringement of registered trade-marks 
and other marks defined in the Act, 
as well as trade-names and commer¬ 
cial names, to extent of federal pow¬ 
er under Commerce Clause of Federal 
Constitution. 

U.S.—Ramirez & Peraud Chill Co. v. 
Las Palmas Pood Co., D.C.Cal., 146 
F.Supp. 694, affirmed, C.A., 246 P.2d 
874, certiorari denied 78 S.Ct. 384, 
366 U.S. 927, 2 L.Ed.2d 357—Time, 
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Inc. v. T. I. M. E., Inc., D.C.Cal., 
123 F.Supp. 446. 

31. U.S.—Selchow & Righter Co. v. 
Western Printing & Lithographing 
Co., C.C.A.Wis., 142 P.2d 707, certio¬ 
rari denied 66 S.Ct. 75, 323 U.S. 73r), 
89 L.Ed. 689—Dwinell-Wright Co. 
V. National Fruit Products Co., C.C. 
A.Mass., 129 F.2d 848—Kasch v. 
Cllett, C.C.A.Tex., 297 P. 169—Iloff- 
mann-La Roche Chemical Works v. 
Morganstern & Co., C.C.A N.Y., 281 
P. 923, certiorari denied Morgen- 
stern & Co. V. Hoffman-La Roche 
Chemical Works, 43 S.Ct. 92, 260 
U.S. 729, 67 L.Ed. 485. 

E. & J. Gallo Winery v. Ben R. 
Goltsman & Co.. D.C.Ala., 172 P. 
Supp. 826—Catalina, Inc. v. Gem 
Swimwear, Inc., D C.N.Y., 162 P. 
Supp. 911—Ramirez & Fernud Chill 
Co. V. Las Palmas Food Co., D (\ 
Cal., 146 F.Supp. 694, affirmed, C 
A., 215 F.2d 874, certiorari denied 
78 S.Ct. 384, 356 U.S. 927, 2 L Ed 2d 
357—Conde Nast Publications v. 
Vogue School of Fashion Modelling, 
D C.N.Y., 105 F.Supp. 325—Lane 

Bryant, Inc. v. Glassman, D.C.Mo., 
95 F.Supp. 320—Granat Bros. v. 
Brown, D.C.Cal., 86 F.Supp. 778, af¬ 
firmed, C.A., Friend v. Granat Bros., 
184 F.2d 684—^Pruit Growers Co¬ 
op. V. M. W. Miller & Co., D.C.Wis., 
73 F.Supp. 90, reversed on other 
grounds, C.A., 170 F.2d 834—Best & 
Co. V. Miller, D.C.N.Y., 67 F.Supp. 
809, affirmed, C.C.A., 167 P.2d 374, 
certiorari denied 69 S.Ct. 39, 335 U. 
S. 818, 93 L.Ed. 373—International 
Allied Printing Trades Ass’n v. 
Master Printers Union of New Jer¬ 
sey, D.C.N.J., 34 F.Supp. 178—John 
H. Woodbury, Inc. v. William A. 
Woodbury Corporation, D.C.N.Y., 
23 F.Supp. 162, opinion supplement¬ 
ed on other grounds 23 F.Supp. 768 
—Beadleston & Woerz v. Empire 
City Brewing Co., D.C.N.Y., 8 F. 
Supp. 526. 

25 C.J. p 729 note 30. 

Diversity of citizeaship present 
Where Jurisdiction of suit to en¬ 
join defendant from usage of trade- 
name of plaintiff was based on di¬ 
versity of citizenship, and Jurisdic¬ 
tional amount, plaintiff’s use of 
trade-mark could be considered on 
right afforded under common law or 
on state statutes rather than under 
federal registration alone. 

U.S.—Jewel Ten Co. v. Kraus, D.C. 
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in controversy;82 but it is essential to jurisdiction 
that there shall have been an infringement which 
falls within the terms of the trade-mark statute,82 


as by the use of the trade-mark in interstate or for¬ 
eign commerce,8^ and that the trade-mark be a reg¬ 
istered one.85 Otherwise, the action can be sus- 


111., 88 F.Supp. 1003, modlfled on 
other grounds, C.A., 187 P.2d 278. 

32. U.S.—Consumers Petroleum Co. 
V. Consumers Co. of Illinois, C.A. 

111., 169 F.2d 153, certiorari denied 
Consumers Co. v. Consumers Petro¬ 
leum Co., 69 S.Ct. 406, 335 U.S. 902, 
93 Li.Ed. 437, and 69 S.Ct. 408, 335 
U.S. 902, 93 L.Ed. 437—Dwinell- 
Wright Co. V. National Fruit Prod¬ 
ucts Co,. C.C.A.Mass., 129 F.2d 848 
—Kasch V. Cliett, C.C.A.Tex., 297 
F. 169. 

E. & J. Gallo Winery v. Ben R. 
Goltsman & Co., D.C.Ala., 172 F. 
Supp. 826—Catalina. Inc. v. Gem 
Swimwear, Inc., D.C.N.T., 162 F. 
Supp. 911—Ramirez & Feraud Chili 
Co. V. Las Palmas Food Co., D.C. 
Cal., 146 F.Supp. 594, affirmed. C. 
A., 245 P.2d 874, certiorari denied 
78 S.Ct. 384, 365 U.S. 927. 2 L.Ed.2d 
357—Conde Nast Publications v. 
Vogue School of Fashion Model¬ 
ling, D.C.N.T., 105 F.Supp. 325— 
Lane Bryant, Inc. v. Glassman, D.C. 
Mo., 95 F.Supp. 320—Fruit Growers 
Co-op. V. M. W. Miller & Co., D.C. 
Wis., 73 F.Supp. 90, reversed on 
other grounds, C.A., 170 F.2d 834— 
International Allied Printing 
Trades Ass’n v. Master Printers 
Union of New Jersey, D.C.N.J., 34 
F.Supp. 178. 

25 C.J. p 978 note 77. 

Jurisdictional amount generally see 
infra « 310. 

33. U.S.—Youngs Rubber Corpora¬ 
tion V. C. I. Lee & Co., C.C.A.N.T., 
45 F.2d 103. 

E, & J. Gallo Winery v. Ben R. 
Goltsman & Co., D.C.Ala., 172 F 
Supp. 826. 

34. U.S.—Ryder v. Holt, N.T.. 9 S.Ct. 
145, 128 U.S. 625, 32 L.Ed. 529— 
U. S. V. Steffens, N.Y. & Ohio, 100 

U. S. 82, 25 L.Ed. 550. 

Admiral Corp. v. Penco, C.A.N.Y., 
203 P.2d 617—Edgar P. Lewis & 
Sons V. Mars, Inc., C.C.A.Mass., 62 
P.2d 406, certiorari denied 53 S.Ct. 
406, 288 U.S. 611, 77 L.Ed. 985 — 
Horlick’s Malted Milk Corporation 

V. Horluck’s, Inc., C.C.AWash., 69 
F.2d 13—^Youngs Rubber Corpora¬ 
tion v, C. I. Lee & Co., C.C.A.N.Y., 
45 P.2d 103—Allen B. Wrlsley Co. 
V. George E. Rouse Soap Co., Wis., 
90 F. 5, 32 C.C.A. 496. 

E. & J. Gallo Winery v. Ben R. 
Goltsman & Co., D.C.Ala., 172 F. 
Supp. 826—Pure Oil Co. v, Puritan 
Oil Co., D.C.Conn., 39 F.Supp. 68— 
International Allied Printing 
Trades Ass'n v. Master Printers 
Union of New Jersey, D.C.N.J., 34 
F.Supp. 178. 

Jorisdiotioiial issue is not wheth¬ 
er defendants' business is interstate 


I in character, but whether defendants' 
use of trade-mark in question has 
! done injury to plaintiffs’ interstate 
I business. 

U.S.—^National Co-ops., Inc. v. Petro¬ 
leum Co-op. System, Inc., D.C.lnd.. 

168 F.Supp. 259. 

Svidenes 

(1) Evidence as consistent with 
intra-state as with interstate busi¬ 
ness by defendants charged with 
trade-mark Infringement was held in¬ 
sufficient to show Interstate sales 
necessary for court’s jurisdiction. 
U.S.—Youngs Rubber Corporation v. 

C. I. Lee & Co., C.C.A.N.Y., 46 F.2d 

103. 

(2) Evidence that the only actual 
sales made by defendant in interstate 
commerce were prior to registration 
of plaintiff's mark, and that the cir¬ 
culation of advertising matter relied 
on as a threat of such sales occurred 
immediately after the registration 
and more than a year before suit was 
brought, was insufficient to prove ac¬ 
tual or immediately threatened use 
of the mark In interstate commerce, 
so as to show jurisdiction. In view 
of the sworn answer explicitly deny¬ 
ing any such present or Intended use. 
U.S.—Kasch V. Cliett, C.C.A.Tex., 297 

F. 169. 

Porelga iufrl&gemeat 

Federal courts have no jurisdiction 
of infringement of trade-marks whol¬ 
ly committed in a foreign country; 
but they have jurisdiction where the 
instigation and direction of the In¬ 
fringement began in the United 
States. 

U.S.—^\’'acuum Oil Co. v. Eagle Oil 

Co.. C.C.N.J., 122 P. 105. 

63 C.J. p 534 note 46. 

Zatra-state sales 

Where defendant charged with 
trade-mark infringement operated a 
single Ailing station from which it 
sold motor fuels and oils to persons 
making purchases on the spot, there 
was no use of infringing symbols in 
’’interstate commerce,” and hence 
federal jurisdiction could not be 
claimed under the Federal Trade- 
Marks Act. 

U.S.—Pure Oil Co. v. Puritan Oil Co., 

D. C.Conn., 39 F.Supp. 68. 

Z&trastate activities affeotiag latex- 
state ooBuueroe 

Federal district court’s Jurisdiction 
of a trade-mark claim extends to in¬ 
tra-state activities of a defendant, 
where those activities have a sub¬ 
stantial and adverse effect on plain¬ 
tiff’s interstate commerce. 

U.S.—National Tuberculosis Ass’n v. 

Summit County Tuberculosis and 

Health Ass’n, D.CObio, 122 F.Supp. 

664« 


Defendant’s business wholly Intra¬ 
state 

In view of statute authorizing civ¬ 
il action for infringement in com¬ 
merce of registered trade-mark, and 
in view of congressional power to 
regulate intra-state activity if it has 
substantial economic effect on inter¬ 
state commerce, federal district court 
had jurisdiction of action even 
though defendants’ business was 
wholly intra-state, where infringe¬ 
ment, if substantiated, would affect 
plaintiff’s Interstate business. 

U.S.—Time, Inc. v. Life Television 
Corp., D.C.Minn., 123 F.Supp. 470. 
TTf In interstate oommeroe held 
shown 

U.S.—Adam Hat Stores v. Scherper, 
D.C.Wis., 45 F.Supp. 804. 

XTse or sals in oommeros not shown 
Where retail merchant purchased 
from out of state for local disposition 
merchandise bearing marks that al¬ 
legedly infringed trade-marks of 
plaintiff, federal court was without 
jurisdiction of action, since the evi¬ 
dence f.ailed to show that allegedly 
infringing marks wore used by de¬ 
fendant in commerce or that the 
goods were sold or transported in 
commerce. 

U.S.—C. B. Shane Corp. v. Peter Par> 
Style Shop, D.C.Ill., 84 F.Supp. 86. 

36. U.S.—Elgin Nat. Watch Co. v. Il¬ 
linois Watch Case Co., Ill., 21 S. 
Ct. 270, 179 U.S. 665, 45 L.Ed. 365. 

Strey v. Devine’s, Inc., C.A.Ill., 
217 P.2d 187—Pure Foods, Inc. v. 
Minute Maid Corp., C.A Pla., 214 F. 
2d 792—^Kaplan v. Heleiihart Nov¬ 
elty Corp., C.A.N.y., 182 F.2d 311— 
Philco Corp. v. Phillips Mfg. Co., 
C.C.A.Ill., 133 P.2d 663, 148 A.L.R. 
125—Recamier Mfg. Co. v. Harriot 
Hubbard Ay or, Inc., D.C.N.Y., 69 P. 
2d 802—Hunyadi Janos Corpora¬ 
tion V. Stoeger, C.C.A.N.Y., 10 F.2d 
26—Stark v. Stark Bros. Nurseries 
& Orchards Co., Mo., 257 F. 9, 168 
C.C.A. 221, affirmed Stark Bros. 
Nurseries & Orchards Co. v. Stark. 
41 S.Ct. 221, 255 U.S. 60, 65 L.Ed. 
496. 

E. & J. Gallo Winery v. Ben R. 
Goltsman & Co., D.C.Ala., 172 F. 
Supp. 826—Elka Toy & Novelty 
Mfg. Corp. V. Fisher-Price Toys, D. 
C.N.Y., 136 F.Supp. 624—Old Read¬ 
ing Brewery v. Lebanon Val. Brew¬ 
ing Co., D.C.Pa., 102 F.Supp. 434— 
Lane Bryant, Inc. v. Glassman, D. 
C.Mo., 96 F.Supp. 320—^Allen v. 
Barr, D.C.Mich., 93 F.Supp. 689, af¬ 
firmed, C.A., 196 F.2d 169—^Acade¬ 
my Award Products v. Bulova 
Watch Co.. D.C.N.Y., 90 F.Supp. 13 
—Kaufman & Ruderman v. Cohn & 
Rosenberger, D.C.N.Y., 86 F.Supp. 
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tained only where there is present some other 
ground for federal jurisdiction, such as diversity of 
citizenship and the presence of the requisite juris¬ 
dictional amount,36 in which case jurisdiction may 


be exercised.*^ 

An action to enforce or annul a contract of which 
the subject matter is a trade-mark is not an action 
arising under the trade-mark laws.38 


867, affirmed, C.A., 177 F.2d 849— 
King: Pharr Canning Operations v. 
Pharr Canning Co., D.C.Ark.. 85 F. 
Supp. 150—Fruit Growers Co-op. 
V. M. W. Miller & Co., D.C.Wis., 78 
F.Supp. 80, reversed on other 
grounds, C.A., 170 F.2d 834—Na¬ 
tional Nu Grape Co. v. Guest, D.C. 
Okl., 69 F.Supp. 863, affirmed, C.A„ 
164 F.2d 874, certiorari denied 68 S. 
Ct. 903, 333 U.S. 874, 92 L».Ed. 1160 
—Best & Co. V. Miller, D.C.N.T., 67 
F.Supp. 809, affirmed, C.C.A., 167 
F.2d 374, certiorari denied 69 S.Ct. 
39, 336 U.S. 818, 93 LEd. 373—Vick¬ 
ers, Inc. V. Fallon, D.C.Mlch., 48 F. 
Supp. 221. 

General Baking Co. v. Shults 
Bread Co., D.C.N.Y., 288 F. 964, af¬ 
firmed, C.C.A., 293 F. 1018. 

Coxnxnon.law trademark l&suiaciexLt 

(1) Generally. 

U.S.—Allen v. Barr, C.A.6, 196 F.2d 
169. 

Suburban Gas Service, Inc. v. 
McCall, n.C.Or., 173 F.Supp. 182— 
Block V. Plaut, D.C.Ill., 87 F.Supp. 
49—Genovese v. Skol Co., D.C.N.Y., 
73 F.Supp. 423. 

25 C.J. p 604 note 97. 

(2) Where there is no diversity of 
citizenship, federal courts have no 
Jurisdiction to enforce common-law 
trade-mark rights. 

U.S—Magic Foam Sales Corp. v. 
Mystic Foam Corp., D.C.Ohio, 73 F. 
Supp. 424, affirmed, C.C.A., 167 F.2d 
88 . 

(3) A federal court docs not have 
Jurisdiction of an action brought on 
the grounds of infringement of a 
common-law trade-mark, absent dl- 
versily or pendent Jurisdiction. 

U.S.—Fluidless Non-Tact Lenses, Inc. 
v. Klear Vision Contact Lens Spe¬ 
cialists, Inc., D.C.N.y., 168 F.Supp. 
145. 

(4) W'here application for registra¬ 

tion of trade-mark was pending in 
Patent Office, but trade-mark had not 
yet been registered, and suit by ap¬ 
plicant was for protection of an al¬ 
leged common-law trade-mark and 
for unfair competition, Jurisdiction 
was based solely on diversity and 
not on the Federal Trade-Mark Act. 
U.S.—^Hodgson v. Fifth Ave. Plas¬ 
tics, D.C.N.Y., 94 F.Supp. 160. , 

(5) Action to protect common-law 
trade-mark right is not an ‘‘action 
arising under the trade-mark laws,*' 
so as to give federal court Jurisdic¬ 
tion without diversity of citizenship, 
and action must be brought in state 
court in absence of diversity of citi¬ 
zenship and necessary Jurisdictional 
amount in controversy, even though 


I action is brought against owner of a 
registered trade-mark. 

U.S.—Magic Foam Sales Corp. v. 
Mystic Foam Corp., C.C.A.Ohio, 167 
F.2d 88. 

(6) Doctrine that once a federal 
court has acquired Jurisdiction by 
virtue of a substantial federal ques¬ 
tion raised in the complaint, it will 
proceed to deal with local questions 
involved, although It has decided the 
federal questions adversely to the 
party raising them, had no applica¬ 
tion in action by owner of an unreg¬ 
istered common-law trade-mark, 
against holder of a registered trade¬ 
mark for alleged infringement, since 
the action did not present substantial 
federal questions. 

U.S.—Magic Foam Sales Corp. v. 
Mystic Foam Corp., D.C.Ohio, 73 F. 
Supp. 424, affirmed, C.C.A., 167 F.2d 
88 . 

Application to register trade.name 

In action for alleged Infringement 
of trade-mark registered in State of 
New York, where there was no sub¬ 
stantial claim of Infringement of an 
established trade-name, but plaintiffs 
pleaded application to register its 
trade-name in the United States Pat¬ 
ent Office and declaration of interfer¬ 
ence against third person who at¬ 
tempted to register trade-name used 
by defendant, and there was no di¬ 
versity of Jurisdiction, the federal 
court was without Jurisdiction in the 
matter. 

U.S.—Hosid Products, Inc. v. Mas- 
bach, Inc., D.C.N.Y., 108 F.Supp. 
753. 

Validity of registration not in issue 

In trade-mark infringement action, 
where plaintiff’s trade-mark had been 
registered, federal district court was 
not required to pass on validity of 
the plaintiff’s registration In order 
to preserve its Jurisdiction, even 
though there were not In case diversi¬ 
ty of citizenship and requisite 
amount in controversy. 

U.S.—Dwinell-Wright Co. v. National 
Fruit Product Co., C.C.A.Mass., 129 
F.2d 848. 

Joinder of oonnts 

Joinder of a claim for infringe¬ 
ment of a registered trade-mark will 
not confer Jurisdiction of a claim 
based on a common-law trade-mark. 
U.S.—General Baking Co. v. Shults 
Bread Co., D.C.N.Y., 288 F. 954, af¬ 
firmed, C.C.A., 293 F. 1018. 

26 C.J. p 694 note 97. 

Action for deolaratozy Judgment 

(1) However, it has been held that; 
in action for declaratory Judgment, I 
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claiming ownership and right to use 
of a trade-mark, wherein defendant 
counterclaimed for declaration of 
ownership and right to use of a sim¬ 
ilar symbol, federal district court 
had Jurisdiction, even though trade¬ 
marks in question were not register¬ 
ed. 

U.S.—B. B. Pen Co. v. Brown & Big¬ 
elow, D.C.Mlnn., 92 F.Supp. 272, 
affirmed, C.A., Brown & Bigelow v. 

B. B. Pen Co., 191 F.2d 939, certio¬ 
rari denied 72 S.Ct. 678, 343 U.S. 
920, 96 L.Ed. 1333. 

(2) Jurisdiction of federal courts 
over actions for declaratory Judg¬ 
ments generally see Declaratory 
Judgments fi 114. 

36. U.S.—^Kaplan v. Helenhart Nov¬ 
elty Corp., C.A.N.Y., 182 F.2d 811. 

Fluidless Non-Tact Lenses, Inc., 
V. Klear Vision Contact Lens Spe¬ 
cialists, Inc., D.C.N.Y., 168 F.Supp. 
145—^Elka Toy & Novelty Mfg. 
Corp. v. Fisher-Price Toys, D.C.N. 
Y., 136 F.Supp. 624—Ilosid Prod¬ 
ucts, Inc. V. Masbach, D.C.N.Y., 108 
F.Supp. 763—Old Reading Brewery 
V. Lebanon Val. Brewing Co., D.C. 
Pa., 102 F.Supp. 434—International 
Allied Printing Trades Ass’n v. 
Master Printers Union of New Jer¬ 
sey, D.C.N.J., 34 F.Supp. 178—Gen¬ 
eral Shoe Corporation v. Rosen, D. 

C. W.Va., 29 F.Supp. 102, reversed 
on other grounds, C.C.A., 111 F.2d 
96, rehearing denied 112 F.2d 661. 

Joinder of counts 

Fact that complaint in first cause 
of action contained counts based on 
trade-mark infringement with re¬ 
spect to which the federal district 
court had Jurisdiction independent 
of diversity of citizenship was not 
enough to allow a second cause of 
action for conspiracy to defraud 
plaintiffs to be Joined in the same 
complaint, where that cause of ac¬ 
tion did not show diversity of citi¬ 
zenship. 

U.S.—Ingenuities Corporation of 
America v. Metcalf Neckwear Co., 

D. C.N.Y., 36 F.Supp. 676. 

37. U.S.—^Edgar P. Lewis & Sons v. 
Mars, Inc., C.C.A.Mass., 62 F.2d 406, 
certiorari denied 63 S.Ct. 406. 288 
U.S. 611, 77 L.Ed. 986. 

Louisville Taxicab A Transfer 
Co. V. Yellow Cab Co., D.C.Ky., 63 
F.Supp. 272, motion denied 68 F. 
Supp. 950, modified on other 
grounds C.C.A.. 147 F.2d 407, 

26 C.J. p 729 notes 32, 33. 

38. U.S.—^Everest & Jennings, Inc. v. 
E A J Mfg. Co., aA.Cai., 263 F.2d 
264. 
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b. Unfair Competition 

An action for unfair competition is not as such within 
the Jurisdiction of the federal courts; but they have Ju¬ 
risdiction where diversity of citizenship exists and the 
Jurisdictional amount is involved, or, under statute, where 
the action is Joined with a substantial and related claim 
under the copyright, patent, or trade-mark laws. 

An action for unfair competition is not, merely by 


36 c. J. s. 

virtue of its nature, within the jurisdiction of the 
federal courts.^^ The Lanham Act of 1946, 15 U. 
S.C.A. §§ 1051-1127, pertaining to trade-marks, is 
held not to create a federal law of unfair competi¬ 
tion, or an independent ground of federal jurisdic¬ 
tion of an action therefor ;39-5 but there is author¬ 
ity, which has been said to represent the minority 


Storm Waterprooflngr Corpora¬ 
tion V. li. Sonneborn Sons, D.C.Del., 
28 P.2d 115. 

39. U.S.—Royal Lace Paper Works, 
Inc. V. Pe.st-Guard Products, Inc., 

C. A.Tex., 240 F.2d 814—Consolidat¬ 
ed Preightways v. United Truck 
Lines, C.A.Or., 216 P.2d 543, certio¬ 
rari denied 76 S.Ct. 682, 349 U.S. 
905, 99 L.Ed. 1242—E. Edelmann & 
Co. V. Triple-A Specialty Co.. C.C. 

A. I11., 88 P.2d 852, certiorari de¬ 
nied 67 S.Ct. 673, 300 U.S. 680, 81 
L.Ed. 884—Hunyadi Janos Corpo¬ 
ration V. Stoeger, C.C.A.N.Y., 10 F. 
2d 26—Kasch v. Cliett. C.C.A.Tex., 
297 P. 169—A. Leschen & Sons 
Rope Co. V. Broderick & Bascom 
Rope Co., Mo., 134 F. 571, 67 C.C.A. 
418, affirmed 26 S.Ct. 425, 201 U.S. 
166, 60 L.Ed. 710—Illinois Watch- 
Case Co. V. Elgin Nat. Watch Co., 
Ill., 94 P. 667, 36 C.C.A. 237, affirmed 
21 S.Ct. 270, 179 U.S. 665, 45 L.Ed. 
365. 

Mecky v. Grabowski, C.C.Pa., 177 
P. 591. 

Must V. Wilkinson, D.C.Cal., 127 
P.Supp. 905—L’Aiglon Apparel, Inc. 
V. Lana Lobell, Inc., D.C.Pa., 118 
P.Supp. 251, reversed on other 
grounds, C.A., 214 F.2d 649—Block 
V. Plaut, D.C.Ill., 87 P.Supp. 49— 
General Shoe Corporation v. Rosen, 

D. C.W.Va., 29 P.Supp. 102, reversed 
on other grounds, C.C.A., 111 F.2d 
95, rehearing denied 112 F.2d 661— 
Noma Electric Corporation v. Rain¬ 
bow Electric Mfg. Corporation, D. 

C. N.Y., 12 P.Supp. 229—Long Island 
Nu Enamel Co. v. Neustein, D.C. 
N.Y., 8 P.Supp. 526—L. E. Water¬ 
man Co. V. Gordon, D.C.N.Y., 8 P. 
Supp. 351, affirmed, C.C.A., 72 F.2d 
272. 

Swanfeldt v. Waldman, D.C.Cal., 
60 F.2d 445, reversed on other 
grounds, C.C.A., Waldman v. Swan¬ 
feldt, 66 F’.2d 294—Porcelain Tile 
Co. V. Chamberlin, D.C.Ill., 48 P.2d 
909—Witherow v. Donner Steel Co., 

D. C.N.Y., 31 P.2d 167—Badger v. E. 

B. Badger & Sons Co., D.C.Mass., 
288 F. 419. 

Caldwell-Clements, Inc. v. Mc- 
Graw Hill Pub. Co., D.C.N.Y., 12 F. 
R.D. 403. 

Action based on violation of Inter¬ 
state Commerce Act see infra § 
36(3). 

“Unfair competition standing alone 
is not a federal cause of action.*’ 

U.S.—Stewart Paint Mfg. Co. v. Unit¬ 
ed Hardware Distributing Co., D.C. 


Minn., 141 P.Supp. 638, 640, mo¬ 
tion denied 145 P.Supp. 647, revers¬ 
ed on other grounds, C.A., 253 P.2d 
568, motion denied 259 F.2d 273. 
“The claim for damages for un¬ 
fair competition is a common law 
cause of action and not a federal 
cause." 

U.S.—Landstrom v. Thorpe, C.A.S.D., 
189 F.2d 46, 51, 26 A.L.R.2d 1170, 
certiorari denied Thorpe v. Land¬ 
strom, 72 S.Ct. 37. 342 U.S. 810, 96 
L.Ed. 620. 

Unfair trade practices, being a lo¬ 
cal matter, would not of themselves 
give federal court jurisdiction of suit 
for unfair competition. 

U.S.—Vickers, Inc. v. Fallon, D.C. 

Mich., 48 P.Supp. 221. 

Absence of related trade-nome in¬ 
fringement action 
Federal district court had no ju¬ 
risdiction of unfair competition ac¬ 
tion, standing alone and without re¬ 
lated trade-name Infringement action, 
where both plaintiff and defendant 
were residents of the same state. 
U.S.—Stewart Paint Mfg. Co. v. Unit¬ 
ed Hardware Di.stributing Co., D.C. 
Minn., 141 P.Supp. 638, motion de¬ 
nied 145 P.Supp. 547, reversed on 
other grounds, C.A., 253 F 2d 568, 
motion denied 259 F.2d 273. 

Patent jniisdiction 

(1) Federal court's Jurisdiction of 
actions arising under the patent laws 
does not extend to actions for unfair 
competition. 

U.S.—Mallinson v. Ryan, D.C.N.Y., 
242 F. 951—Ross v. II. S. Geer Co., 

C. C.N.Y., 188 F. 731. 

(2) Federal courts, unless there is 
diversity of citizen.ship, have no ju¬ 
risdiction of suit for unfair compe¬ 
tition, even where acts complained of 
are threats to sue under patent law. 
U.S.—^American Well Works Co. v. 

Layne, Ark.. 36 S.Ct. 686, 241 U.S. 
257, 60 L.Ed. 987. 

Mitchell & Weber v. Wllllams- 
bridge Mills, D.C.N.Y.. 14 P.Supp. 
954. 

(3) In action for alleged patent in¬ 
fringement and for unfair competi¬ 
tion, the claim of unfair competition 
is a nonfederal claim, and jurisdic¬ 
tion of federal district court to hear 
and consider such claim is depend¬ 
ent on the claim for patent infringe¬ 
ment. 

U.S.—^Frazier Tandem Systems v. 
Hutchens & Son Metal Products, 

D. C.MO., 110 P.Supp. 260. 
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(4) Jurisdiction in patent cases 
see supra § 32. 

39.5 U.S.—Seven-Up Co. v. Blue 
Note, Inc., C.A.Ill., 260 P.2d 584— 
City Messenger of Hollywood, Inc., 
v. City Bonded Mes.scngcr Service, 
C.A.Ill., 254 F.2d 631—Iowa Farm¬ 
ers Union v. Farmers’ Educational 
and Co-op. Union, C.A.Iowa, 217 
2d 809—Royal Lace Paper Works, 
Inc. V. Pest-Guard Products, Inc., 
C.A.Tex., 240 F.2d 814—Pure Foods, 
Inc. V. Minute Maid Corp,, C.A.F'la., 
214 P.2d 792—American Auto. 
As.s’n V. Spiegel, C.A.N.Y., 205 P. 
2d 771, certiorari denied 74 S.Ct. 
138. 346 U.S. 887, 98 L.Ed. 391. 

Suburban G.ns Service, Inc. v. Mc¬ 
Call. D.C.Or., 173 P.Supp. 182—Bul¬ 
lock V'. Sears, Roebuck & Co., D C. 
N.Y., 142 F.Supp. 646, reversed on 
other grounds, C.A., 239 F.2d 170 
—Stewart Paint Mfg. Co. v. United 
Hardware Dl.stributing Co., D.C. 
Minn., 141 F.Supp 638, motion de¬ 
nied 145 F.Supp. 547, reversed on 
other grounds, C.A., 253 F.2d 6GS. 
motion denied 259 F.2d 273—Old 
Reading Brewery v. Lebanon Val. 
Brewing Co., D.C.Pa., 102 F.Supp 
434. 

“[The Lanham Act] , . . doe.s 

not aim to create a f»*dcral law of un¬ 
fair competition available to United 
States citizens one against the other 
nor does it grant the federal court.s 
any new authority to hear such con¬ 
troversies between citizens. 

Section 1338 (b) [of Title 28 U.S.C. 
A.] strengthens the Inference that 
the Lanham Act was not Intended to 
bring all unfair competition in com¬ 
merce within federal jurisdiction.’’ 
U.S.—L’AJglon Apparel, Inc., v. Lana 
Lobell, Inc., C.A.Pa., 214 P.2d 649, 
652, 654. 

“Under the interpretation set forth 
in the Stauffer case, Section 1338 (b) 
[of Title 28 U.S.C.A.] is rendered a 
nullity, even though it is the most 
recent Congressional enactment on 
the subject. We do not believe that 
the Lanham Act requires any such 
result.’’ 

U.S.—Ross Products v. Newman, D. 
C.N.Y., 94 F.Supp. 666, 667. 

Wslgbt of authority 

U.S.—Suburban Gas Service, Inc. v. 
McCall, D.C.Or., 173 F.Supp. 182. 

Zioadiag oaaa 

U.S.—L'Aiglon Apparel, Inc., v. Lana 
Lobell, Inc., C.A.Pa., 214 P.2d 649. 
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view,89 io to the effect that it does How¬ 

ever, the federal courts have jurisdiction of an 
action for unfair competition where some other 
basis of jurisdiction exists, as where there is diver¬ 
sity of citizenship and the controversy involves the 


jurisdictional amount.^® 

Federal jurisdiction of a claim for unfair compe¬ 
tition cannot be based on the mere fact that it is 
joined with a cause of action of which the court has 
jurisdiction.'*! Thus, federal jurisdiction of a claim 


Well-conBidered oaieB 

U.S.—Royal Lace Paper Works, Inc. 
V. Pest-Guard Products, Inc., C.A. 
Tex., 240 P.2d 814—L’Aiglon Ap¬ 
parel, Inc., V. Lana Lobell, Inc., C. 
A.Pa., 214 P.2d 649. 

39.10 U.S.—Stewart Paint Mfff. Co. 
v. United Hardware Distributing 
Co., D.C.Minn., 141 P.Supp. 638, mo¬ 
tion denied 145 F.Supp. 547, revers¬ 
ed on other grounds, C.A., 253 F.2d 
568, motion denied 259 F.2d 273. 

39.15 U.S.—Ross-Whitney Corp. v. 

Smith Klino & French Labora¬ 
tories. C.A.Cal., 207 F.2d 190—Pag- 
liero V. Wallace China Co., C.A.Cal., 
198 F.2d 339. 

Ronson Art Metal Works v. Hil¬ 
ton Lite Corp, D.C.Cal., Ill F.Supp. 
691. 

“The ground of Jurisdiction over 
the unfair competition alleged in the 
instant case is the exercise by Con¬ 
gress of its power to repress unfair 
competition which affects Interstate 
commerce, through the enactment of 
I he Lanham Act and the granting of 
jurisdiction over actions arising un¬ 
der that Act in §§ 1337 and 1338 (a) 
of title 28. . . . Jurisdiction in 

such a case is unequivocally granted 
by the Lanham Act and by fi§ 1337 
and 1338 (a) of title 28." 

U.S.—Stauffer v. Exley, C.A.Cal., 184 
F.2d 962, 965. 

Occupation of field 

Under Lanham Trade-Mark Act, it 
was congressional will to occupy field 
with respect to claims arising from 
infringement of, and unfair competi¬ 
tion in use of, registered trade-marks 
and other marks defined in statute, 
as well as trade names and commer¬ 
cial names, to extent of federal pow¬ 
er under commerce clause. 

U.S.—Ramirez & Feraud Chili Co. v. 
Las Palmas Food Co., D.C.Cal., 146 
F.Supp. 594, affirmed, C.A., 245 F.2d 
874, certiorari denied 78 S.Ct. 384, 
355 U.S. 927, 2 L.Ed.2d 857—Time, 
Inc. V. T. I. M. E., Inc., D.C.Cal., 
123 F.Supp. 446. 

interstate or foreign oommeroe 

(1) Even If alleged unfair competi¬ 
tion were only local In sense that de¬ 
fendants were transacting only intra¬ 
state business, where such competi¬ 
tion affected plaintiff’s interstate 
business, federal district court had 
jurisdiction over the case under the 
Lanham Act. 

U.S.—Ronson Art Metal Works v. 
Hilton Lite Corp., D.C.Cal., Ill F. 
Supp. 691. 

(2) Congress intended, in enacting 


Lanham Act subdivision dealing with 
false representation of goods in com¬ 
merce, to fashion a new federal rem¬ 
edy against a particular kind of un¬ 
fair competition that common law 
had effectively protected; and, un¬ 
der that subdivision, federal juris¬ 
diction attached to action against de¬ 
fendants who allegedly had, by word 
or deed, falsely represented their 
product to be distinctive product sold 
by plaintiff in interstate commerce 
even in absence of diversity of citi¬ 
zenship or a related claim of in¬ 
fringement. 

U.S.—American Rolex Watch Corp. v. 
Ja,ck Laufer & Jan Voort, Inc., D.C. 
N.Y., 176 F.Supp. 858. 

(3) Federal district court’s juris¬ 
diction, if any, of cause of action un¬ 
der Lanham Trade-Mark Act for un¬ 
fair competition only, may be exer¬ 
cised only in field of foreign or in¬ 
terstate commerce, which is within 
congressional power to regulate; to 
bring action for unfair competition 
only within Lanham Trade-Mark Act, 
so as to give federal district court 
jurisdiction thereof, complaint must 
show on its face, unaided by answer 
or petition for removal of case to 
state court, that requisite elements 
of Interstate commerce are involved. 
U.S.—Ronson Art Metal Works v. 
Gibson Lighter Mfg. Co., D.C.N.Y., 
108 F.Supp. 765. 

TTnfalr competition, affecting unreg¬ 
istered trade-names 

U.S.—In re Lyndale Farm, Cust. & 
Pat.App., 186 F.2d 723. 

Jurisdiction regardless of federal 
registration 

District court had original juris¬ 
diction under statute of claim for un¬ 
fair competition affecting federal 
commerce, regardless of any federal 
registration of trade-mark and re¬ 
gardless of the citizenship of the 
parties or the amount in controversy. 
U.S.—Lane Bryant, Inc, v. Glassman, 
D.C.Mo., 95 F.Supp. 320. 

Trade and commercial names 

(1) Lanham Act gives federal 
cause of action for unfair competi¬ 
tion in the use of "trade names" and 
"commercial names" both registered 
and unregistered. 

U.S.—Haeger Potteries v. Gilner Pot¬ 
teries, D.C.Cal., 123 F.Supp. 261. 

(2) Lanham Trade-Mark Act gives 

a federal cause of action for infringe¬ 
ment of marks registered under the 
act and for unfair competition in use 
of registered marks as well as trade 
and commercial names. i 
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U.S.—Time, Inc. v. T. I. M. E. Inc., 
D.C.Cal., 123 F.Supp. 446. 

Bole limited 

Although the Lanham Act gives a 
federal cause of action for infringe¬ 
ment of, and for unfair competition 
in the use of, registered "marks," 15 
U.S.C.A. S8 1126 (h), 1114-1120, and 
provides like remedies for unfair 
competition in the use of “trade 
names" or "commercial names," id. 
8 1127, "whether or not they form 
parts of marks," Id. 8 1126 (g), and 
regardless of whether such names are 
anywhere registered, id. 8 1126 (a, g), 
no federal cause of action is given by 
the act for unfair competition gener¬ 
ally. 

U.S.—Ramirez & Feraud Chili Co. v. 
Las Palmas Food Co., D.C.Cal., 146 
F.Supp. 594, affirmed, C.A., 245 F.2d 
874, certiorari denied 78 S.Ct. 384, 
365 U.S. 927, 2 L.Ed.2d 357. 

40. U.S.—G. H. Mumm Champagne 
V. Eastern Wine Corp , C C.A.N.Y., 
142 F.2d 499, certiorari denied 66 
S.Ct. 41, 323 U.S. 715, 89 L.Ed. 675 
—Brooks V. Great Atlantic & Pa¬ 
cific Tea Co., C.C.A.Cal., 92 F.2d 
794—Edgar P. Lewhs & Sons v. 
Mars, Inc., C.C.A.Mass., 62 F.2d 
406, certiorari denied 53 S.Ct. 405, 
288 U.S. 611, 77 L.Ed. 985—Kasch v. 
Cliett, C.C.A.Tex., 297 F. 169—Coca- 
Cola Co. V. Old Dominion Beverage 
Corporation, C.C.A.Va., 271 F. 600, 
certiorari denied Old Dominion 
Beverage Corporation v. Coca-Cola 
Co., 41 S.Ct. 624, 256 U.S. 703, 66 L. 
Ed. 1179—Royal Baking Powder 
Co. V. Emerson, C.C.A., 270 F. 429, 
appeal dismissed 43 S.Ct. 166, 260 

U. S. 752, 67 L.Ed. 496. 

Majestic Mfg. Co. v. Kokenes, D. 

C.Ala., 67 F.Supp. 282—Coca-Cola 
Co. V. Belinsky, D.C.Mich., 67 F. 
Supp. 120—Louisville Taxicab & 
Transfer Co. v. Yellow Cab Transit 
Co., D.C.Ky., 63 F.Supp. 272, motion 
denied 68 P.Supp. 950, modified on 
other grounds, C.C.A., 147 P.2d 407 
—^Moxie Co. V. Noxie Kola Co. of 
New York, D.C.N.Y., 29 P.Supp. 
167. 

Swanfeldt v. Waldman, D.C.Cal., 
60 P.2d 446, reversed on other 
grounds, C.C.A., Waldman v. Swan¬ 
feldt, 66 P.2d 294—Porcelain Tile 
Co. V. Chamberlin, D.C.Ill., 48 F. 
2d 909—^Witherow Steel Corpora¬ 
tion V. Donner Steel Co., D.C.N.Y., 
31 P.2d 167—Badger v. E. B. Badger 
& Sons Co., D.C.Mass., 288 F. 419. 

41. U.S.—William Faehndrlch, Inc. 

V. Wheeler Riddle Cheese Co.i D.C. 
N.Y., 34 P.2d 43. 
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for unfair competition cannot be invoked simply by 
joining it with a claim for infringement of a pat- 
copyright,^ 3 trade-mark, or trade name,'*^ 
where the unfair competition arises from acts inde¬ 
pendent of the infringement.^^ 

On the other hand, it is established that a federal 
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court has jurisdiction of an action for unfair com¬ 
petition, regardless of diversity of citizenship or of 
the amount in controversy, where it arises out of 
substantially the same facts as a claim for the 
infringement, or an action involving the validity, 
of a patent,^® or of such a claim or action involving 


Zenie Bros. v. Mlskend, D.C.N.T., 
10 F.Supp. 779. 

26 C.J. p 694 note 97. 

Ancillary jurisdiction see supra § 13. 
Jurisdiction of nonfederal claim Join¬ 
ed with federal claim generally see 
supra 9 11. 

42. U.S.—^Dubil ▼. Rayford Camp & 

Co., C.A.Cal., 184 F.2d 899—Musher 
Foundation v. Alba Trading Co.. 
C.C.A.N.T., 127 F.2d 9. certiorari 
denied 63 S.Ct. 33, 317 U.S. 641, 87 
Li.Ed. 617—Ingrassia v. A. C. W. 
Mfg. Corporation, C.C.A.N.T., 24 F. 
2d 703, certiorari denied 48 S.Ct. 
662, 277 U.S. 602, 72 L.Ed. 1010— 

Payton v. Ideal Jewelry Mfg. Co., 
C.C.A.R.I.. 7 F.2d 113. 

Swanfeldt v. Waldman, D.C.Cal., 
^0 F.2d 445, reversed on other 
grounds, C.C.A., Waldman v. Swan¬ 
feldt, 66 F.2d 294—Witherow Steel 
Corporation v. Donner Steel Co., D. 
C.N.T., 31 F.2d 157—Esta Co. v. 
Burke. D.C.Pa.. 267 F. 743—Mallin- 
son V. Ryan. D.C.N.Y., 242 F. 951. 
26 C.J. p 694 note 97~p 695 note 2. 
Federal jurisdiction of patent in¬ 
fringement claim see supra 9 32. 
imfair competition based on breach 
of contract 

Where plaintiff brought action for 
patent Infringement and for unfair 
competition based on breach of con¬ 
tract not to use or take advantage of 
alleged secret disclosures made to de¬ 
fendants by plaintiff, and there was 
no diversity of citizenship, and plain¬ 
tiff failed on patent infringement is¬ 
sue, which Involved a federal ques¬ 
tion, the court did not retain jurisdic¬ 
tion to determine the question of un¬ 
fair competition, which did not in¬ 
volve a federal question. 

U.S.—Carlson v. Betmar Hats, D.C. 
N.Y., 47 F.Supp. 86. 

43. U.S.—^American Broadcasting Co. 
V. Wahl. C.C.A.N.Y., 121 F.2d 412— 
Kemp & Beatley v. Hirsch, D.C.N. 
Y., 34 F.2d 291. 

Federal jurisdiction of claim for 
copyright infringement see supra 9 
33. 

Oanse of action for infringement 
wanting In snbstanoe 

In action for copyright infringe¬ 
ment and unfair competition, where 
plaintiff failed to make deposit of 
copies and registration in copyright 
office before commencement of suit, 
and the allegations as to the deposit 
were pure fabrication, the cause of 
action for Infringement was plainly 
wanting in substance, and court was 


also without jurisdiction of nonfed¬ 
eral claim of unfair competition. 

U.S.—Rudolf Lesch Fine Arts v. Met¬ 
al, D.C.N.Y.. 51 F.Supp. 69. 

44. U.S.—Dub 11 V. Rayford Camp 
& Co., C.A.Cal., 184 P.2d 899— 
Ka.sch V. Cliett, C.C.A.Tex., 297 F. 
169. 

Fred Benloff Co. v. Benloff, D.C. 
Cal., 65 F.Supp. 393. 

Recamier Mfg. Co. v. Harriet 
Hubbard Ayer, Inc., D.C.N.Y., 59 F 
2d 802—General Baking Co. v 
Shults Bread Co., D.C.N.Y., 288 F. 
964, affirmed. C.C.A.. 293 F. 1018— 
Esta Co. v. Burke, D.C.Pa., 257 F. 
743. 

25 C.J. p 694 note 97. 

Federal jurisdiction of claim for 
trade-mark or trade-name infringe¬ 
ment see supra 9 34 a. 

45. U.S—Hum v. Oursler, N.Y., 5.3 
set. 686, 289 U.S. 238 , 77 L.Ed. 
1148—Stark Bros. Nurseries & 
Orchards t'o. v. Stark, Mo., 41 S.Ct. 
221, 2.'i5 U.S. 60, 65 L Ed. 496. 

Dubil V. Rayford Camp & Co, 
C.A.Cal., 184 P.2d 899—Musher 
Foundation v. Alba Trading Co. 

C. C.A.N.Y., 127 P.2d 9. certiorari 
denied 63 S.Ct. 33, 317 U.S. 641. 87 
L.Ed. 617—Poster D. Snell, Inc., v. 
Potters, C.C.A.N.Y., 88 F.2d 611. 

Porcelain Tile Co. v. Chamberlin, 

D. C.Ill., 48 F.2d 909—Mallinson v 
Ryan. D.C.N.Y., 242 F. 691. 

25 C.J. p 729 note 32 [c]. 

Acts of unfair competition ante¬ 
dating patent are beyond court's ju¬ 
risdiction. 

U.S.—Wisoff V. Freedman, D.C.N.Y., 
26 F.Supp. 216—Slaymaker Lock 
Co. V. Reese, D.C.Pa., 24 F.Supp 
69. 

Enger-Kress Co. v. Amity Leath¬ 
er Products Co., D.C.Wis., 18 F.R. 
D. 347. 

Acts of unfair competition ante¬ 
dating registration of the trade-mark 
are beyond court’s jurisdiction. 

U.S.—Treasure Imports v. Henry 
Amdur & Sons, C.C.A.N.Y., 127 P. 
2d 3. 

Slaymaker Lock Co. v. Reese, D. 

C. Pa., 24 F.Supp. 69. 

46. U.S.—Petersime Incubator Co. v. 
Bundy Incubator Co., D.C.Ohlo, 43 
F.Supp. 446—Prince Matchabelli 
Inc., V. Anhalt & Co., D.C.N.Y., 40 F. 
Supp. 848—Pure Oil Co. v. Ruth- 
satz, D.C.Mich., 27 F.Supp. 688. 

Porcelain Tile Co. v. Chamberlin, 

D. C.I11., 48 P.2d 909—Hutto Engi¬ 
neering Co. V. Grinder Sales Co., D. 
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C.Mlch., 18 P.2d 985—Mallinson v. 
Ryan, D.C.N.Y., 212 F. 961—Badger 
V. E. B. Badger & Sons Co., D.C. 
Mass., 288 P. 419. 

Enger-Kress Co. v. Amity Leath¬ 
er Products Co., D.C.Wis., 18 F.R.D. 
347. 

26 C.J. p 694 note 99. 

Ancillary jurisdiction see supra § 13 
Jurisdiction to afford complete relief 
see supra 9 11. 

Pendent jurisdiction 
U.S.—Bucky V. Sebo, C.A.N.Y., 208 
P.2d 304. 

STo mention of unfair competition 

Where there was, In infringement 
suit, substantial basis for assertion of 
claims based on p.atents, court ac¬ 
cordingly had Jurisdiction of those 
claims, with pendent jurisdiction of 
unfair competition claim, even 
though no mention of unfair competi¬ 
tion was made in pleadings, in pre¬ 
trial order, or at trial. 

U.S.—Bucky V. Sebo, supra. 

Fart of same cause of action 
Court could have jurnsiiietion over 
cause of action for unfair competi¬ 
tion only if alleged unfair competi¬ 
tion was shown to be so directly con¬ 
nected with alleged infringement that 
It was part of the same cause of ac¬ 
tion. 

U.S.—Wisoff v. Freedman, D.C.N.Y., 
26 F.Supp. 216. 

Discretiou 

(1) Whether a court has jurl.sdic- 
tion of suit for patent infringement 
and for unfair competition is not a 
matter of discretion. 

U.S.—New Wrinkle v. Fritz, D.C.N. 
y., 30 F.Supp. 89. 

(2) Even if the alleged infringe¬ 
ment and alleged unfair competition 
arise out of the same acts, the court 
is not olillgcd to take Jurisdiction 
with respect to the unfair competi¬ 
tion. 

U.S.—Mecky v. Grabowski, C.C.Pa., 
177 F. 591. 

Mallinson v. Ryan, D.C.N.Y.. 242 
F. 951. 

Declaratory judgment proceedings 

(1) Declaratory judgment proceed¬ 
ings are within the text rule. 

U.S.—^E. Edelmann & Co. v. Trlple-A 
Specialty Co., C.C.A.I11., 88 F.2d 
862, certiorari denied 67 S.Ct. 673, 
300 U.S. 680, 81 L.Ed. 884. 

Ice Plant Equipment Co. v. Mar- 
tocello, D.C.Pa., 43 F.Supp. 281— 
Mitchell & Weber v. Williams- 
brldge Mills, D.C.N.Y., 14 F.Supp. 
964 . 
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a copyright,^*^ trade-mark, or trade name'*® with I determined by the Supreme Court and other au- 
which Jt is joined. Moreover, it has now been \ thorities that this jurisdiction is not ousted by an 


(2) \^'here plaintiff’s claim for re¬ 
lief against unfair competition was 
woven into claim for relief against 
the patent, court had jurisdiction of 
unfair c ompetition aspect of plain¬ 
tiff’s cause of action for declaratory 
judgmeni, in spile of lack of diversi¬ 
ty of citizenship between the parties. 

U.S—mhardt Novelty Co. v. Ar- 
kay Infanta Wear, D.C.N.Y., 10 F.R. 
D. 32J 

TTnfalr trade practices 

Where cause of action for unfair 
trade piacticea was so inseparably 
lntcrwo\en with action for patent in¬ 
fringement and action for injuries in- 
tlicted liy making threats to sue 
plaintifi’M customers, and evidence 
Avould have to be identical, and it 
would not be expedient to separate* 
the causes of action, all matters in 
controversy would be disposed of in 
one trial. 

U.S.—Southern Textile Mach. Co. v. 
Isley Hosiery Mills, Inc., D.C.N.C, 
153 FSupp. no. 

Donht as to proper venne 

Where district court had Jurisdic- , 
tion over patent infringement aspect 
of case, and proofs as to that aspeci 
and unfair competition a.spect would 
undoubtedly be substantially similar, 
and needs of efficient administration 
dictated that, if possible, they should 
be tried together, district court would 
retain jurisdiction over the unfair 
competition aspect, even If there was 
any doubt as to proper venue of the 
unfair competition aspect. 

IT.S.—Carolyn Chenilles, Tnc. v. Os- | 
low & Jacobs, Inc., D.C N.Y., KiS F. 
Supp. 894. 

47. U.S.—Hum v. Oursler, N.Y., 53 

S.Ct. 5SG, 289 U.S. 238. 77 L.?:d. 
1148. 

Foreign & Domestic Music Cor¬ 
poration V. Twentieth Century-Fox 
Film Corporation, D.C.N.Y., 19 F. 
Supp. 769. 

•Jurisdiction of entire controyerB7 

General rules stated supra § 11, as 
to jurisdiction of the entire contro¬ 
versy, especially those based on the 
distinction between distinct federal 
and nonfederal grounds in support of 
a single cause of action and separate 
and distinct federal and nonfederal 
causes of action, are controlling in 
patent, trade-mark, and copyright 
cases; and any distinction made in 
prior Supreme Court decisions w^hich 
makes such cases exceptions to the 
general rules is declared unsound. 
U.S.—Hum V. Oursler, N.Y., 63 S.Ct. 
686 , 289 U.S. 238. 77 D.Ed. 1148. 

^roof for olaimi ■nbotaatially simi¬ 
lar 

Federal district court has juris¬ 
diction of nonfederal cause of action 
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ba.sed on unfair competition joined 
with claim for infringement of copy¬ 
right, although diversity of citizen¬ 
ship is wanting, if the proof for the 
two claims is substantially similar. 
U.S.—Jerome v. Twentieth Century- 
Fox Film Corp., D.C.N.Y., 58 F. 
Supp. 13. 

Copyrighted song 

Proof of cause of action for un¬ 
fair competition in connection with 
u.se In motion picture of title, story, 
and characters of copyrighted song 
may be substantially similar to proof 
of cause of action for copyright in¬ 
fringement, and hence, In absence of 
.showing as to character of such 
proof, motion to dismiss unfair com¬ 
petition cause of action for want of 
Jurisdiction should be denied with 
leave to defendant to renew such mo¬ 
tion at trial. 

U.S.—Jerome v. Twentieth Century- 
F'ox Film Corp., supra. 

48. U.S —Stark Bros. Nurseries & 
Orchards Co. v. Stark, Mo., 41 S- 
Ct. 221. 255 U.S. 60, 65 U.Ed. 496. 

Hanson v. Triangle Publications. 
CC.A.Mo., 163 F.2d 74, certiorari 
denied 68 S.Ct. 387, 332 U.S. 855, 92 
L.Ed. 424—Phileo Corp. v. Phillips 
Mfg. Co., C.C.A.Ill., 133 F.2d '663, 
148 A.L.R. 12.5—Dwinell-Wright Co. 

V. National Fruit Product Co.. C.C. 
A.Mass., 129 F.2d 848—General 
Shoe Corporation v. Rosen, C.C.A. 

W. Va., Ill F 2d 96, rehearing de¬ 
nied, 112 F.2d 561—^Winthrop 
Chemical Co. V. American Pharma¬ 
ceutical Co.. C.C.A.N.Y., 94 F.2d 587 
—Nu-Enamel Corporation v. Arm¬ 
strong Paint & Varnish Works, C. 
C A.111., 81 F.2d 1— h. E. Waterman 
Co. v Gordon. C.C.A.N.Y.. 72 F.2d 
272—Kternit, Inc. v. J. J. Clarke 
Co., D.C Da.. 18 F 2d 607. 

Conde Nast Publications v. 
Vogue School of Fashion Model¬ 
ling. D.C.N.Y., 105 F.Supp. 325— 
Automatic Washer Co. v. Easy 
Washing Maeh. Corp., D.C.N.Y., 98 
F.Supp. 445—Fruit Growers Co-op. 
V. M. W. Miller & Co.. D.C.Wis., 73 
F.Supp. 90, reversed on other 
grounds, C.A., 170 F.2d 834—^Vick¬ 
ers. Inc. V. Fallon, D.C.Mich., 48 F. 
Supp. 221—National Fruit Product 
Co. V. Dwinell-Wright Co., D.C. 
Mass., 47 F.Supp. 499, affirmed, C. 
C.A., 140 F.2d 618—Adam Hat 

Stores v. Scherper, D.C.Wis., 45 F. 
Supp. 804—Erwyn Products v. Lan¬ 
der Co.. D.C.N.Y., 39 F.Supp. 49— 
RCA Mfg. Co. V. Columbia Record¬ 
ing Corporation, D.C.N.Y., 36 F. 

Supp. 247—^American Viscose Cor¬ 
poration V. Crown Craft, D.C.N.Y., 
28 F.Supp. 884—Time, Inc. v. Bar- 
shay, D.C.N.Y., 27 F.Supp. 870— 
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Plough, Inc. V. Intercity Oil Co., 
D.C.Pa., 26 F.Supp. 978—Industrial 
Kayon Corporation v. Dutchess Un¬ 
derwear Corporation, D.C.N.Y., 17 
FSupp. 783, reversed on other 
grounds, C.C.A., 92 F.2d 33, certio¬ 
rari denied Dutchess Underwear 
Corporation v. Industrial Rayon 
Corporation. 68 S.Ct. 610, 303 U.S. 
640. 82 L.Ed. 1100—R. B. Davis 
Co. V. Davis, D.C.N.Y., 11 F.Supp. 
269. 

25 C.J. p 694 note 99, p 729 note 32 
[c]. 

Derivative JnriBdictiott 

U.S.—Lane Bryant. Inc. v. Glassman. 
D.C.Mo., 95 F.Supp. 320—Bulova 
Watch Co. V. Stolzherg. D.C.Mass., 
69 F.Supp. 543—Radio Corp. of 
America v. Decca Records, D.C.N. 
Y., 51 F.Supp. 493. 

Incidental jurisdiction 

U.S.—Be.st & Co. V. Miller, D.C.N.Y., 
67 F.Supp. 809, affirmed, C.C.A., 167 
F.2d 374, certiorari denied 69 S Ct. 
39, 335 U.S. 818, 93 L.Kd. 373— 
Lu.sta-Foame Co. v. Wm. Filene’s 
Sons Co., D.t-^.Mass, 66 F.Supp. 517. 

Pendent Jurisdiction 

U.S.—Best & Co. v. Miller, C.C.A.N. 
y., 167 F.2d 374. 

Colonial Radio Corp. v. Colonial 
Television Corp., DC.N.Y., 78 F. 
Supp. 646—Bulova Watch Co. v. 
Stolzberg, D.C Mass., 69 F.Supp. 
543. 

Allegation of trade-mark rights not 
plainly unsubstantial 

U.S.—A. C. E., Inc., V Aee Special¬ 
ties, D.C.Mich., 70 FSupp. 175. 

One canse of action; proofs identical 

(1) la.sues involMng trade-murk 
Infringement and unfair competition 
which arose out of same facts were 
not separate causes of action, but 
were different grounds asserted in 
support of the same cause of action. 
U.S.—Telechron. Inc. v. Tel icon Corp.. 

D.C.Del., 97 F.Supp. 131, affirmed. 

C. A., 198 B\3d 903. 

(2) Federal district court has Ju¬ 
risdiction to determine issue of un¬ 
fair competition and administer ap¬ 
propriate remedies in suit to enjoin 
infringement of trade-marks and un¬ 
fair competition by infringer, even if 
trade-marks were not validly regis¬ 
tered, and there is no diversity of 
citizenship, as only one cause of ac¬ 
tion on two grounds is pleaded and 
proof supporting both claims Is iden¬ 
tical. 

U.S.—General Elec. Co. v. Schwartz, 

D. C.N.y., 99 F.Supp. 365. 

State law of unfair competition ap¬ 
plied 

U.S.—Vickers, Inc. v. Fallon, D.C. 
Mich., 48 F.Supp. 221. 
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adverse determination of the infringement claim,bodied in the Act of June 25, 1948, c. 646, 62 
if that claim is substantial and is made in good Stat. 931, 28 U.S.C.A. § 1338 (b), providing that 

faith ;50 but there are decisions to the contrary “the district courts shall have original jurisdiction 
effect.5^-5 of any civil action asserting a claim of unfair 

The principle of pendent or derivative jurisdic- competition when joined with a substantial and re- 
tion of an action for unfair competition, in the lated claim under the copyright, i)atent, or trade- 


absence of diversity of citizenship 

49. U.S.—^Armstrong: Paint & Varn¬ 
ish Works V. Nu-Enamel Corpora¬ 
tion, Ill., 69 S.Ct. 191. 305 U.S. 315. 
83 Li.Ed. 195, rehearing: denied 59 
S.Ct. 366, 306 U.S. 675, 83 L.Ed. 
437. 

Hule applied where unfair competi¬ 
tion claim is Joined with 

(1) Claim for patent infringement. 
U.S.—Schreyer v. Casco Products 

Corp., C.A.Conn., 190 F.2d 921, cer¬ 
tiorari denied 72 S.Ct. 360. 342 

U. S. 913, 96 L.Ed. 683—Sinko v. 
Snow-Craggs Corporation, C.C.A. 
Ill., 105 P.2d 450. 

Hopkins v. Waco Products, Inc., 
D.C.IIL, 107 F.Supp. 885, affirmed, 
C.A.. 205 F.2d 221—Carlson v. Ket- 
mar Hats. D.C.N.Y.. 47 F.Supp. 86 
—Slay maker Lock Co. v. Reese, D. 
C.Pa., 24 F.Supp. 69. 

(2) Claim for copyright infringe¬ 
ment. 

U.S.—Navy Club of U, S. of America 

V, All-Navy Club of U. S. of Amer¬ 
ica, D.C.R.I., 85 F.Supp. 679—For¬ 
eign & Domestic Music Corporation 
V. Twentieth Century-Fox Film 
Corporation, D.C.N.Y., 19 F.Supp. 
769. 

(3) Claim for trade-mark or trade- 
name infringement. 

U.S.—Hanson v. Triangle Publica¬ 
tions, C.C.A.Mo., 163 F.2d 74, cer¬ 
tiorari denied 63 S.Ct. 387, 332 U.S. 
865, 92 L.Ed. 424—N. S. W. Co. v. 
Wholesale Lumber & Millwork, C. 
C.A.Mich., 123 P.2d 38—Hemmetcr 
Cigar Co. v. Congres.s Cigar Co., C. 

C. A.Mich., 118 F.2d 64—Warner 

Publication v. Popular Publica¬ 
tions, C.C.A.N.Y., 87 P.2d 913— 

Vogue Co. V. Vogue Hat Co., C.C. 
A.Ohio, 12 F.2d 991, certiorari de¬ 
nied Thompson v. Vogue Co., 47 S. 
Ct. 98, 273 U.S. 706, 71 L.Ed. 850. 

Automatic Washer Co. v. Easy 
Washing Mach. Corp., D.C.N.Y., 98 
F.Supp. 446—Gamlen Chemical Co. 
V. Gamlen, D.C.Pa., 79 F.Supp. 622 
—^Vickers, Inc. v. Fallon, D.C.Mlch., 
48 F.Supp. 221—Grocers Baking Co. 
V. Sigler, D.C.Ky., 40 F.Supp. 149— 
Folmer Graflex Corporation v. 
Graphic Photo Service, D.C.Mass., 
35 F.Supp. 963—Ross v. Neuville, 

D. C.N.y., 34 F.Supp. 466—Joyce, 
Inc., V. Fern Shoe Co., D.C.Cal., 32 
F.Supp. 401, case remanded on oth¬ 
er grounds, C.C.A., Fern Shoe Co. v. 
Joyce, Inc., 116 F.2d 498—Coming 
Glass Works v. Pasmantier, D.C.N. 
Y., 80 F.Supp. 477—S. C. Johnson & 


, has been em- j mark laws.“50.io 

Son V. Johnson, D.C.N.Y., 28 F. 
Supp. 744, modifled on other 
grounds, C.C. A.. 116 F.2d 427— 

Time, Inc., v. Barshay, D.C.N.Y., 27 
F.Supp. 870—Keystone Macaroni 
Mfg. Co. V. V. Arena & Sons. D.C. 
Pa., 27 F.Supp. 290—Slaymaker 
Lock Co. V. Reese, D.C.Pa., 24 F. 
Supp. 69. 

50. U.S.—^Automatic Wa.shcr Co. v. 
Ea.sy Washing Mach. Corp., D.C.N. 
Y., 98 F.Supp. 445—Chanel, Inc., v. 
Jule.s V, Hivicre Perfumes, D.C.N. 
Y., 8 F.Supp. 473. 

Allegation held not plainly nnsnb- 
ftantlal 

U.S.—Hanson v. Triangle Publica¬ 
tions. C.C.A.MO., 163 F.2d 74. cer¬ 
tiorari denied 68 S.Ct. 387, 332 U.S. 
855. 92 L.Ed. 424. 

Bulova Watch Co. v. Stolzbcrg, 
D.C.Ma.ss.. 69 F.Supp. 643. 

Claim not substantial 

(1) Where defendant in action for 
trade-mark infringement and unfair 
competition operated a single filling 
station from which it sold motor 
fuels and oils to persons making 
purchases on the spot, there was no 
substantial federal claim under 
Trade-Marks Act, because infringing 
use was not in “interstate com¬ 
merce,” and hence there was no basis 
for claim that court at least acquir¬ 
ed jurisdiction to pass on federal 
question of trade-mark Infringement 
and should retain jurisdiction to pass 
on claim of unfair competition. 

U.S.—Pure Oil Co. v. Puritan Oil 

Co., D.C.Conn., 39 F.Supp. 68. 

(2) Claim of automobile club that 
Its trade-mark, AAA, enclo.sed in an 
oval, was infringed by defendant’s 
unauthorized display at his filling 
station of such mark was too unsub¬ 
stantial to support any dependent 
Jurisdiction of federal district court 
over club’s claim for unfair competi¬ 
tion. 

U.S.—American Auto. Ass’n v. Spie¬ 
gel, C.A.N.Y., 205 F.2d 771, certio¬ 
rari denied 74 S.Ct. 138, 346 U.S. 
887, 98 L.Ed. 391. 

Ooed faith held shown 
U.S.—Vickers, Inc. v. Fallon, D.C. 
Mich., 48 F.Supp. 221. 

50.6 U.S.—^Ailen v. Barr, C.A.6, 196 
F.2d 159. 

Hendel v. Kam Water Heater 
Mfg. Co., D.C.N.Y.. 114 F.Supp. 667 
—Weinberg v. Rogers Imports, D. 
C.N.Y., 90 F.Supp. 503—Hydro-Air 
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The purpose of this statute is to 

Cleaning Systems v. Glenn, PC. 
Ohio, 84 F.Supp. 116. 

Prior to adjudication by supreme 
court in Armstrong Paint Varmsh 
Works v. Nu-Kmnnel Corporation, 
Ill., 69 S.Ct. 191. 3(>r) U.S. 315, 83 L. 
Ed. 196, rehearing cl«‘meil 59 S.Ct. 356. 
305 U.S. 676, 83 L.Ed. 437. it was held 
in a number of case.s that jurisdiction 
of the claim for unfair competition 
was ousted by an adverse determina¬ 
tion of the infringt inent claim. 
U.S.—Atkins v. Gordon. C.C A.Ill., 86 
F.2d 695—Levering & Garrigues 
v. Morrin, C.C.A.N.Y.. 61 F.2d 115. 
affirmed 53 S.Ct. 549. 280 U.S. 103. 
77 L.Ed. 1062—Van Camp Sea Food 
Co. V. Cohn-Hopkms, C.C.A.Cal., 56 
F.2d 797, certiorari denied 62 S.Ct. 
643, 286 U.S. 561, 76 L.Ed. 1291— 
Jell-Well Dessert Co. v. Jell-X-Cell 
Co.. C.C.A.Cal., 22 F.2d 522—Taylor 
v. Bostick, C.C.A.Pa.. 29!) F. 232— 
Kasch V. Cliett, C.C.A.Tex., 297 F. 
169. 

Prank F. Taylor Co. v Wise, D.C. 
Ohio, 6 F Supp. 918. 

Ironite Co v. Guarantee Water¬ 
proofing Co., P.C.Mo., 52 F.2d 288, 
reversed on other ground.s, C.C.A., 
64 F.2d 608—Gerrard v Cary, D.C. 
N.Y.. 9 F.2d 949, affirmed, C.C.A., 9 
F.2d 957. 

25 C.J. p 695 notes 3-5, p 729 note 21 
[a]. 

50.10 U.S.—Panaview Door & Win¬ 
dow Co. V. Van Ness, D.C Cal.. 3 35 
F.Supp. 253—Old Reading Brewery 
V. Lebanon Val. Brewing Co., 1). 
C.Pa., 102 F.Supp. 4 34. 

Statute based on Hum v. Oursler 

(1) The section is a reflection of 
the doctrine enunciated in Hum v. 
Oursler, 53 S.Ct. 686, 289 U.S. 238, 77 
L.Ed. 1148. 

U.S.—Kaplan v. Helenhart Novelty 
Corp., C.C.A.N.Y., 182 F.2d 311. 

American Securit Co. v. Shatter¬ 
proof Glass Corp., D.C.Del., 166 F. 
Supp. 813. 

(2) “The statutory enactment wa.s 
but a crystallzatlon of the principle 
announced In Hum v. Oursler.” 

U.S.—Frazier Tandem Systems v. 

Hutchens & Son Metal Products, D. 
C.Mo., 110 F.Supp. 260, 261. 

Scope of statute; cause of action un- 
dor state law 

Statute necessarily presupposes 
claim of unfair competition arising 
otherwise than “under the copyright, 
patent or trade-mark laws,” since, 
unless so interpreted, it would con- 
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avoid jneccmeal litigation.This purpose would 
he frustrated if the court were to require the two 
claims to have exact chronological correspondence 
and identity but for claims to be related within 
the meaning of the statute, it must appear that they 
rest on, or may be proved by, substantially identical 


facts.^O-25 The statute has been variously applied so 
as to sustain jurisdiction, without regard to diversity 
of citizenship or jurisdictional amount, of claims 
of unfair competition made in connection with 
claims or actions involving copyrights,®®*^® as well 
as trade-marks,®®*35 and in connection with claims 


fer no jurisdiction additional to that 
already conferred by previous provi- 
.sion conferring: jurisdiction of civil 
actions arising- under statutes relat¬ 
ing to jiatents, copyrights, and trade¬ 
marks, and so -would be mere sur¬ 
plusage pendent jurisdiction under 
the statute is properly invoked when- 
i>vep necessary to sustain federal ju¬ 
risdiction of a cause of action for un¬ 
fair competition arising under state 
law. 

U St—Ramirez & Feraud ChtH Co. v. 

T.ias I’almas Food Co., D.C.Cal,, 146 
F Supp. 594, afhnried, C.A., 245 F.2d 
X74, eertioran denied 78 S.Ct. 384, 
3.15 r.S. 927. 2 LKd.2d 357—Time, 
Ino. V T. 1. M. E. Inc., D.C.Cal . 123 
F.Supp. 446. 

Sahstantial character of federal 
claim 

(1) Fnder statute, federal jurlsdlc- 
t ion i.s wanting only where foib'ral 
claims stated arc .so unsubstantial 
as to be frivolous or plainly without 
<*olor of merit, and if it appears that 
plaintiff is not really relying on pat¬ 
ent law for his alleged rights, then 
claim does not substantially involve 
controveisy within jurisdiction of 
court, but oUierwise jurisdiction ex¬ 
ists reij;ardl(ss of whether claim is 
ultimatt'ly held to be good or bad. 

U.S.—Ann'roan Securit Co v. Shat¬ 
terproof Class Corp., D.C.Del., 166 
F.Supp. M3. 

(2) Fact that patents are held not 
entoreeable does not deprive patent 
elaiin.M of their jurisdictional sul)- 
stantialily. 

U.S -American Securit Co, v. Shat¬ 
terproof Glass Corp., supra. 

Claim for unfair competition held 
not stated, so as to come within stat¬ 
ute. 

U.S.—Kaufman & Ruderman v. Cohn 
& Rosenberger, D.C.N.Y., 86 F. 

Supp. SG7, allirmed, C.A., 177 F.2d 
849. 

Presence of diversity of citizenship 

In a trade-mark case wherein di¬ 
versity of citizenship exists, pendent 
jurisdiction adds nothing to, and 
fully coincides with, diversity juris¬ 
diction, but for the jurisdictional- 
amount requirement of the diversity 
jurisdiction statute, which is entire¬ 
ly absent from the pendent-jurisdic¬ 
tion statute and from the Lanham 
Act as well. 

U.S.—Time, Inc. v. T. I. M. E. Inc., D. 
C.Cal., 123 F.Supp. 446. 

Prior to enactment of this section, 

there was a great deal of confusion 


on the question of joinder, but that 
confusion was largely allayed by the 
decision in Hum v. Oursler, 53 S.Ct. 
586, 289 U.S. 238. 77 L.Ed. 1148. 

U.S —Rockwell Mfg. Co. v. Evans En¬ 
terprises, D.C.N.Y., 95 F.Supp. 431. 
50.15 U.S—Maternally Yours, Inc. 
v. Your Maternity Shop, Inc., C.A. 
N.Y., 234 F.2d 538. 

Bradford Novelty Co. v. Man- 
heim, D.C N.Y., 156 F.Supp. 489— 
Rockwell Mfg. Co. v. Evans Enter¬ 
prises. D.C.NY., 9r> F.Supp. 431. 
"The purpose of § 1338 (!>) is to ex¬ 
tend federal jurisdiction to the fur¬ 
thest possible extent by means of the 
rule that where jurisdiction is estab- 
li.shed on a federal ground, the court 
may dispose of the entire case before 
it, including the adjudication of any 
non-federal grounds invoked for re¬ 
lief." 

U.S.—Stauffer v. Exley, C.A.Cal., 184 
F.2d 962. 965. 

50.20 U.S.—Maternally Your.s, Inc., 
V'. Your Maternity Shop, Inc., C.A. 
N.Y.. 231 F.2d 538. 

50.25 T^.S —Powder Power Tool 
Corp. v. Powder Actuated Tool Co., 

C. A.Til., 230 F.2d 409—Slrey v. De- 
vine's. Inc., C.A.111., 217 F.2d 187 
—Landstrom v. Thorpe, O.A.S.D, 
189 F.2d 46, 26 A.L..H.2d 1170, cer¬ 
tiorari denied Thorpe v. Landstrom, 
72 S.Ct. 37, 312 U.S. 810, 96 L.Ed 
620—Kaplan v. Helenhart Novelty 
Corp, C.A.N.Y.. 182 F.2d 311. 

Bullock V. Sears, Roebuck & Co.. 

D. C.N.Y., 142 F.Supp. 64 6, reversed 
on other grounds, C.A., 239 F.2d 170 
—Allen V. Barr, D.C Mich., 93 P. 
Supp. 589, aillrmed, C.A., 190 F.2d 
159. 

ReqLuirement a* to evidence 

(1) This does not mean that the 
evidence in both claims must be iden¬ 
tical. and in the application of the 
statute the fact that .some of the ev¬ 
idence offered in .support of one claim 
is not necessary to the establishment 
of the other is not fatal to the court’s 
jurisdiction; jurisdiction exists if 
the unfair competition claim would 
require a duplication of a substantial 
and essential part of the evidence 
necessarily ofCered in the patent in¬ 
fringement case. 

U.S.—Bullock V. Sears. Roebuck & 
Co., D.C.N.Y., 142 F.Supp. 646, re¬ 
versed on other grounds, C.A., 239 
F.2d 170, 

(2) No hard and fast rule can be 
laid down as to the extent of evi¬ 
dentiary identity which must exist 
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to bring a federal claim and a non- 
federal claim within the single cause 
of action concept; the question is al¬ 
ways one of degree. 

TJ.S.—American Securit Co. v. Shat¬ 
terproof Glass Corp., D.C.Del., 166 
F.Supp. 813, 824. 

Claims as separate grounds for caase 
of action 

Under statute test of whether un¬ 
fair competition claims are related to 
patent claims is whether nonfederal 
claim constitutes a sc^parate and dis¬ 
tinct cause of action from federal 
claim, or whether two claims are sim¬ 
ply advanced as separate grounds to 
support a single cause of action, and 
where the latter situation prevails, 
claims bear a sufficiently close rela¬ 
tionship to give court juri.sdiction to 
adjudicate nonfederal as well as fed¬ 
eral claim. 

U.S.—American Securit Co. v. Shat¬ 
terproof Glass Corp., supra. 

50.30 U.S —Remington Research, 

Inc. V. Modern Aids, Inc., DC.N.Y,, 
170 F.Supp. 7—Continental Cas Co. 

V. Beardsley. D.C.N.Y., 151 F.Supp. 
28. modified on other grounds, C.A., 
253 F.2d 702, certiorari denied 79 
S.Ct 25, 358 U.S. 816, 3 LRd.2d 58 
—Nikanov v. Simon & Schuster, 
Inc., D.C.N.Y.. 144 F.Supp. 375, af¬ 
firmed, C.A., 246 P.2d 501—Navy 
Club of U. S, of America v. All- 
Navy Club of U. S. of America, D. 
C.R.I., 85 F.Supp. 679. 

Oommoa grounds supporting claims 
U.S.—Bar’s Leaks Western, Inc. v. 

Pollock, D.C.Cal., 148 F.Supp. 710. 
Overlapping or intertwixiing in proof 
required 

In order to maintain a cause of ac¬ 
tion for unfair competition, along 
with an action for copyright in¬ 
fringement, there must be .some sub¬ 
stantial overlapping or intertwining 
in the course of proof. 

US.—Scarves by Vera, Inc. v. Unlt«*d 
Merchants & Mfrs., Inc., D.C.N.Y., 
173 F'.Supp. 626. 

50.35 U.S.—Iowa Farmers Union v. 
Farmers’ Educational and Co-op. 
Union, C.A.Iowa, 247 F.2d 809— 
Strey v. Devine’.s, Inc., C.A.Ill., 217 
F.2d 187—Ross-Whitney Corp. v. 
Smith Kline & French Labora¬ 
tories, C.A.Cal., 207 F.2d 190—Jud- 
son Dunaway Corp. v. Hygienic 
Products Co., C.A.N.H., 178 F.2d 
461, certiorari denied 70 S.Ct. 802, 
339 U.S. 948, 94 L.Ed. 1362, and 70 
S.Ct. 803, 339 U.S. 948, 94 JUEd. 
1362. 
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or actions involving patents.^ 

On the other hand, in the absence of diversity of 
citizenship, there is no jurisdiction over a related 
claim of unfair competition arising out of violation 
of a common-law or unregistered trade-mark, the 
federal trade-mark law not being involved 
and particular claims for unfair competition have 
been held insufficiently connected with claims under 
patents to support jurisdiction.^O-^o Where plaintiff 
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brings an action for infringement of patent and 
unfair competition, he cannot dismiss that portion 
of his claim which relates to the jiatent and still 
maintain, in the federal court, an action for unfair 
competition and where the c^urt determines 

that it has no primary jurisdiction of an action in¬ 
volving a patent, it follows that it lias no jurisdic¬ 
tion of a related cause of action for unfair com¬ 
petition involving the same dispute, in the absence 
of diversity of citizenship.^®*®® 


Old Charter Distillery Co. v. Con¬ 
tinental Distilling Corp., D.C.Del., 
174 F.Supp. 812-—Bar’s Leaks 
Western, Inc. v. Pollock, D.C.Cal., 
148 F.Supp. 710—Sylvania Elec. 
Products, Inc. v. Dura Elec, Lamp 
Co., D.C.N.J., 144 F.Supp. 112, af¬ 
firmed, C.A., 247 F.2d 730—Time, 
Inc. V. Motor Publications, D.C.Md., 
131 FSupp. 846, modified on other 
grounds, C.A.. 227 P.2d 0.'j4—Time. 
Inc. V. Life Television Corp., D.C. 
Minn., 123 F.Supp. 470—Morse- 
Starrett Products Co. v. Steccone. 
D.C.Cal., 86 FSupp. 796—King 
Pharr Canning Operations v. Pharr 
Canning Co., D.C.Ark., 85 F.Supp. 
1.50. 

Feadent jurisdictioa 

U.S.—Admiral Corp. v. Penco, Inc., 

C. A.N.Y.. 203 F.2d 517. 

Catalina, Inc. v. Gem Swimwear, 
Inc.. D.C.X.T.. 162 F.Supp. 911. 

Close relation between claims 

Where plaintiff's claim of unfair 
competition originated in September, 
1946, and plaintiff’s trade-mark in¬ 
fringement claim originated in May, 
1949, but close relation existed be¬ 
tween the two claims and there was 
considerable overlap in their factual 
basKs and nearly all evidence received 
at trial was relevant to both claims, 
district court had jurisdiction over 
unfair competition claim under stat¬ 
ute. 

U.S.—Maternally Tours, Inc., v. Your 
Maternity Shop, Inc., C.A.N.Y., 234 
F.2d 538. 

Proof by same evidence 

Where damages resulting to plain¬ 
tiffs from alleged wrongful registra¬ 
tion by defendants of trade-mark in 
patent office and for unfair competi¬ 
tion were necessarily required to be 
proved by same evidence, federal dis¬ 
trict court had jurisdiction of both 
claims. 

U.S.—Landstrom v. Thorpe, C.A.S. 

D. , 189 F.2d 46. 26 A.L.K 2d 1170, 
certiorari denied Thorpe v. Land¬ 
strom. 72 S.Ct. 37, 342 U.S. 810, 96 
L.Ed. 620. 

50.40 U.S.—Bullock v. Sears, Iloe- 
buck & Co., C.A.N.Y.. 239 F.2d 170— 
Paramount Industries v. Solar 
Products Corp., C.A.N.Y., 186 F.2d 
999. 


Bradford Novelty Co. v. Man- 
heim, D.C.N.Y., 156 F.Supp. 489— 
Panaview Door & Window Co. v. 
Van Ness. D.C.Cal., 135 F.Supp. 253 
—Darsyn Laboratories v. Lenox 
Laboratories, D.C.N.J., 120 F.Supp. 
42. affirmed, C.A., 217 P.2d 648, cer¬ 
tiorari denied 75 S.Ct. 661, 349 U. 
S. 921, 99 L.Ed. 1253—Lyon v. 

Bausch & Lomb Optical Co., D.C.N. 
Y., 119 F.Supp. 42, affirmed 224 P.2d 
530, certiorari denied 76 S.Ct. 193, 
350 U.S. 911, 100 L.Ed. 7ib. rehear¬ 
ing denied 76 S.Ct. 341, 350 U.S. 
955, 100 L.Ed. 831—Schreyer v. 

Casco Products Corp., D.C.Conn., 
89 F.Supp. 177. 

Common background of basic facts 

U.S.—Schreyer v. Casco Products 
Corp., C.A.Conn., 190 P.2d 921, cer¬ 
tiorari denied 72 S.Ct. 360, 342 U.S. 
913, 96 L.Ed. 683. 

Nature of obligation 

(1) In determining whether vlolat- 
er of obligation has engaged in unfair 
competition within statute, whether 
the obligation is a fictional contract 
implied in law or a consensual con¬ 
tract not to u.se confidential informa¬ 
tion is Immaterial. 

U.S.—Telechron, Inc. v. Parissi, C.A. 
N.Y., 197 F.2d 757. 

(2) In action for declaratory Judg¬ 
ment, claims that alleged Inventions 
by defendant were not disclosed to 
plaintiffs in confidence or subject to 
any understanding that compensation 
would be paid therefor, as asserted 
by defendant, were within statute. 
U.S.—Telechron, Inc. v. Parissi, su¬ 
pra. 

Som« proof not germane to patent 
oonnt 

Claims for unfair competition were 
sufficiently related to patent infringe¬ 
ment claims to come within jurisdic¬ 
tion of federal district court under 
statute, even though some of proof 
required to substantiate unfair com¬ 
petition was not germane to patent 
infringement counts. 

U.S.—American Securlt Co. v. Shat¬ 
terproof Glass Corp., D.C.Del., 166 
F.Supp. 813. 

50.45 U.S.—Pagliero v. Wallace Chi¬ 
na Co., C.A.Cal., 198 P.2d 339. 

Suburban Gas Service, Inc. v. 
McCall, D.aOr., 173 F.Supp. 182— 
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Hodgson V. Fifth Ave Pla.stios, D. 
C.N.Y.. 94 F.Supp ICO—Allen v. 
Barr, D.C.Mich., 9.1 F.Supp. 589, af¬ 
firmed, C.A., 196 F2d 159—Block v. 
riaut, D.C.Ill., 87 FSupp. 49. 

Proof not relevant; different griev. 
ances 

Where proof of a copyright in¬ 
fringement claim Would involve al¬ 
most nothing relevant to proof of a 
claim against a defendant for unfair 
competition based on infringement 
of a common-law* trade-mark, and the 
core of plaintiff’s gnev'ance was not 
the .same in each ca.se, court, in copy¬ 
right Infringement action, did nut 
have pendent juri.sdiction of claim 
for unfair competition baaed on com¬ 
mon-law trade-mark infringement. 
U.S.—.Scarves by Vera, Inc. v. United 
Merchants & Mfrs., Inc., D.C.N.T., 
173 F.Supp. 625. 

50.50 U.^—Algren Watch Findings 
Co. V. Kalinsky, C.A.K.Y., 197 F.2d 
69—Kaplan v. Helonhart Novelty 
Corp.. C.A.N.Y., 182 F.2d 311. 

Darsyn Laboratories v. Lenox 
Laboratories, D C.N.J., 120 F.Supp. 
42, affirmed. C.A., 217 P.2d 648, cer¬ 
tiorari denied 75 S.Ct. 661, 349 U.S 
921, 99 L.Bd. 125.’’,—Allen v. Barr. 
DC.Mich., 93 F.Supp. 689, affirmed, 
C.A., 196 F.2d 159. 

Different sets of facts; separate and 
distinct evidence 

U.S.—Hopkins v. Waco Products. 
Inc., D.C.Ill., 107 F.Supp. 885, af¬ 
firmed, C.A., 206 F.2d 221. 

Acts occurring before issuance of 
patent 

Where defendant’s acts of alleged 
unfair competition occurred, if at all, 
two or three years before patent in 
suit was issued, and defendants had 
no previous notice that the patent 
w’as pending, federal district court 
did not have jurisdiction of claim of 
unfair competition in patent infringe¬ 
ment suit, under statute. 

U.S.—Powder Power Tool Corp. v. 
Powder Actuated Tool Co., C.A.Ill., 
230 P.2d 409. 

50.55 U.S.—Frazier Tandem Sys¬ 
tems V. Hutchens & Son Metal 
Products, D.C.Mo., 110 F.Supp. 260. 

50.60 U.S.—Must V. Wilkinson, D.C. 
Cal., 127 F.Supp. 905. 
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The statute does not affect the general principle 
that where a complaint states a cause of action 
based on a non federal ground and a federal ground 
which is not clearly unsubstantial, the federal court 
has jurisdiction to dispose of the cause on both 

groun(ls.*''’^-65 

Where a patent is held valid and infringed, a claim 
for unfair competition arising out of the infringe¬ 
ment may be considered in the accounting of profits 
and damages,or injunctive relief may be award¬ 
ed.52 

Counterclaim for unfair competition. In the ab¬ 
sence of diversity of citizenship, a federal district 
court has been held to have jurisdiction of a coun¬ 
terclaim for unfair competition interposed by de- 
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fendant in a suit for the infringement of a pat* 
cnt;52.c but sueh jurisdiction has been dcnied.52 io 
Jurisdiction has also been held to exist where the 
counterclaim is interposed in an action for the 
infringement of a registered trade-mark, where 
plaintiff’s allegations of rights thereunder are not 

plainly unsubstantial.®2-16 

To come within the Act of June 25, 1948, c. 646, 62 
Stat. 931, 28 U.S.C.A. § 1338 (b), providing that 
“the district court shall have original jurisdiction 
of any civil action asserting a claim of unfair com¬ 
petition when joined with* a substantial and related 
claim under the copyright, patent, or trade-mark 
laws,*^ a counterclaim must be so connected with 
plaintiff’s cause of action that the proof of each 
w'ould be substantially the same.52.20 counter- 


60.65 U.S.—Caldwell-Clements. Inc. 

V. McGraw-Hill IMb. Co.. D.C.N.Y., 
12 F.R.D. 403. 

Jurisdiction of entire controversy 
generally see supra § 11. 

51. U S.—Swanfeldt v. Waldman. D. 

C. Cal., 60 F.2d 446, reversed on oth¬ 
er grounds, C.C.A., Waldman v. 
Swanfeldt, 66 F.2d 204—N. O. Nel¬ 
son Mfg:. Co. V. P. E. Myers & Bro. 
Co., C.C.A.Tenn., 26 P’.2d 659, modi- 
fled on other grounds 29 F.2d 968 
—I’ayton v. Ideal Jewelry Co., C.C. 
A.K.I., 7 F.2d 113. 

25 C.J. p 720 note 24. 

62. U.S,—T. B. Wood's Sons Co. v. 
Valley Iron Works, C.C.Pa., 166 F. 
770. 

Proceedlngr to have patent declared 
void 

Federal district court which had 
jurisdiction over all of suit under De¬ 
claratory Judgment Act to lun e pat¬ 
ent declared void and for final in¬ 
junction restraining defendants from 
making threats of infringement 
against plaintifl*'.s customers had ju¬ 
risdiction to entertain motion for 
preliminary injunction of like tenor, 
where facts supporting motH)n clear¬ 
ly showed that patents were void and 
that defendants must have known 
that they were void, and that defend¬ 
ant.s’ threats of infringement were 
made in bad faith. 

U.S.—Mitchell & Weber v. Williams- 
liridge Mills, D.C.N.Y., 14 F.Supp. 
964. 

62.5 U.S.—Zoomar, Inc. v. Paillard 
Products, Inc., D.C.N.Y., 162 F. 

Supp. 328, affirmed, C.A., 268 F.2d 
627, certiorari denied 79 S.Ct. 237, 
358 U.S. 908. 3 L.Ed.2d 230—Dew¬ 
ey & Almy Chemical Co. v. John¬ 
son, Drake & Piper, D.C.N.Y., 25 F. 
Supp. 1021—Kaumagraph Co. v. 
General Trade Mark Corporation, 

D. C.N.Y., 12 F.Supp. 230—Chernow 
V. Cohn & Rosenberger, D.C.N.Y., 6 
F.Supp. 869—General Electric Co. 


V. Fansteel Products Co., D.C.N.Y., 
6 F.Supp. 828. 

Badger v. E. B. Badger & Sons 
Co.. D.C.Mass., 288 F. 419. 
Ancillary jurisdiction of counter¬ 
claim see supra § 13(6). 

Unfair trade praoticea; misuse of 
patent 

AVhere counterclaim alleging unfair 
trade practices of plaintiff were non- 
federal claims, but were related to 
misuse of plaintiff’s federal patent, 
claims sufficiently related to federal 
cause to give federal court jurisdic¬ 
tion. 

U.S.—Foundry Equipment Co. v. 
Carl-Mayer Corp., D.C.Ohio, 10 P. 
R.D. 200. 

Compulsory connterclaim 

Where transaction which was basis 
for counterclaim for unfair competi¬ 
tion, namely, alleged theft of patent¬ 
ed design by one of plaintiffs, had al¬ 
ready been made a part of basis of 
original patent action by allegations 
of harassment by defendants of 
plaintiffs and attempts to prevent 
plaintiffs from producing instrument 
covered by patent, counterclaim must 
be considered as one arising out of 
the same occurrence or transaction, 
and therefore compulsory, and was 
maintainable, even though complete 
diversity of citizenship did not exist. 
IT.S.—American Samec Corp. v. Plorl- 
aii, D.C.Conn., 9 P.R.D. 718. 

52.10 U.S.—^U. S. Expansion Bolt Co. 
V. H. G. Kroncke Hardware Co., 
Wis.. 234 F. 868, 148 C.C.A. 466. 

Nuish Refining Co. v. Sydney 
Berman & Co., D.C.N.Y., 89 F.Supp. 
539—Swiss Watch Dial Co. v. In¬ 
ternational Dial Co., D.C.N.Y., 76 
F.Supp. 622—^Noma Electric Cor¬ 
poration V. Rainbow Electric Cor¬ 
poration, D.C.N.Y., 12 F.Supp. 229— 
Universal Radiator Products Co. v. 
Craftsman Radiator Enclosure Co., 
D C.N.Y.. 2 F.Supp. 205. 

McCabe & Schoenholz v. Quigan, 
D.C.N.Y., 36 F.2d 1000—Frankart v. 
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Metal Lamp Corporation, D.C.N.Y., 
32 F.2d 920. 

Connterclaim not arizing out of zame 
tranzaction 

U.S.—Tennessee Products Corpora¬ 
tion v. Warner, D.C.Tenn., 39 F.2d 
200 . 

Permizzive oonnterclaim 

(1) In action for alleged infringe¬ 
ment of plaintiff's patents and in¬ 
junction where defendant’s counter¬ 
claim was one for unfair competition, 
counterclaim was permissive and re¬ 
quired independent jurisdictional 
ground.s. 

U.S.—Niash Heflnlng Co. v. Sydney 
Berman & Co., D.C.N.Y., 89 F.Supp. 
639. 

(2) This is true of a counterclaim 
for unfair competition without more. 
U.S.—American Samec Corp. v. Flori- 

an, D.C.Conn., 9 F.R.D. 718. 

52.15 U.S.—A. C. E., Inc., v. Ace Spe¬ 

cialties Co., D.C.Mich., 70 F.Supp. 
175. 

52.20 U.S.—Rockwell Mfg. Co. v. 
Evans Enterprises, D.C.N.Y., 95 F. 
Supp. 431. 

Oonnterclaim held related to patent 
infringement 

U.S.—Cutting Room Appliances Corp. 
V. Empire Cutting Mach. Co., C.A. 
N.Y., 186 P.2d 997, overruling I>er- 
man v. Stor-Aid, Inc., C.C.A.N.Y., 
141 F.2d 580, certiorari dismissed 
65 S.Ct. 26, 323 U.S. 805, 89 L.Ed. 
643. 

U. S. Chemical Corp. v. Plastic 
Glass Corp., D.C.N.J., 142 F.Supi* 
840, affirmed, C.A., 243 F.2d 892. 
certiorari denied 78 S.Ct. 59, 355 U. 
S. 836, 2 L.Bd.2d 47. 

Connterclaim held unrelated to pat¬ 
ent infringement 

U.S.—Hook V. Hook & Ackerman, 
Inc., C.A.Pa., 233 F.2d 180, certio¬ 
rari denied 77 S.Ct. 350, 352 U.S. 
960, 1 L.Ed,2d 325. 

Rockwell Mfg. Co. v. Evans En¬ 
terprises, D.C.N.Y., 95 F.Supp. 431. 
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claim for a declaratory judgment of the invalidity 
and noninfringement of the patent which is the 
subject of an action for infringement may itself 
be a substantial claim within this statute,•'‘2.25 and 
where the first of two counterclaims constitutes 
such a claim, the court will take jurisdiction of the 
second counterclaim in so far as it is sufficiently 
related to the first.5--30 


36 C.J.S. 

§ 35(1). Actions Relating to Commerce 

Various types of actions relating to commerce have 
been held within the federal Jurisdiction. Where such 
an action arises under an act of Congress regulating com¬ 
merce, federal jurisdiction exists without regard to the 
amount in controversy or diversity of citizenship. 

An action relating to commerce is within the ju¬ 
risdiction of the federal courts if it arises under the 
Federal Constitution or laws and the matter in con¬ 
troversy is in the required jurisdictional amount.^ 2 


52.25 TT.S.—Rohm & Haas Co. v. 
Chemical Insecticide Corp., D.C. 
Del., 171 F.Supp. 426. ’ 

52.30 U.S.—Rohm & Haas Co. v. 
Chemical Insecticide Corp., supra. 

53. U.S.--Cloverleaf Butter Co. v. 
Patterson, C.C.A.Ala., 116 F.2d 227, 
reversed on other grounds 62 S Ct. 
491, 315 U S. 148. 786, 66 L.Ed. 754 
—Gallardo v. Questell, C.C.A.Puerto 
Rico, 29 F.2d 897. 

Chicago, B. & Q. R. Co. v. Illinois 
Commerce Commission. IXC.III., 82 
F.Supp. 368— Corpus Juris Secun. 
dum cited in American Aniu.somcnt 
Co. V. Ludwiif, D.C Minn., 82 F. 
Supp. 265, 266—Seelig v. Baldwin, 
D.C.N.Y., 7 F.Supp. 776, ailirmed 
Baldwin v. G. A. F. Seelig. Inc , 55 
S.CL 120, 293 U.S. 522, 79 L.Ed. U32 
—U. S. V. Spotlcjis I dollar Cleaners, 
D.C.N.Y.. 6 F.«upp. 725. 

J. H. McLeaish & Co. v. Binford, 
D.C.Tex., 62 F.2d 151, afllrmed Bin- 
ford V. J. H. McLeaish & Co., 62 S. 
Ct. 207, 284 U.S. 598, 76 L.Ed. 513 
—Station WBT v. Poulnot, D.C S. 
C., 46 F.2d 671. 

25 C.J. p 979 note 78 [c]. 

Authority to constmot corpus of 
common law 

An exercise by Congre.ss of power 
to grive federal judiciary authority to 
construct a corpu.s of common law 
to regrulate commerce would be the 
law of the United Slates, so that 
cases arising: thereunder would be 
heard by duly authorized United 
States court established under judi¬ 
ciary clause of Con.stitution. 

U.S.—Textile Workers Union of 
America (CIO) v. American Thread 
Co., D.C.Mass., 113 F.Supp. 137. 

A carrier may seek relief in a fed¬ 
eral court if the suit directly con¬ 
cerns an act of Congres.M. 

U.S.—Toledo, P. & W. R. R. v. Broth¬ 
erhood of Railroad Trainmen, En¬ 
terprise Lodge No. 27. C.C.A.Ill., 
132 P.2d 265, reversed on other 
grounds 64 S.Ct. 413, 321 U.S. 50. 88 
L.Ed. 634, 150 A.L.R. 810. 

Actions held within federal jnrisdlc- 
tion 

<1) Suits to enjoin collection of 
state taxes as an unconstitutional 
burden on interstate commerce. 

U.S.—Matthews v. Rodgers, Miss., 62 
S.Ct. 217. 284 U.S. 621, 76 L.Ed. 447 


—Davis V. Wallace, N.D., 42 S.Ct 
164, 257 U.S. 478, 66 L.Ed. 325. 

(2) Controversy growing out of the 
exercise of rights by a railroad com¬ 
pany in the construction and opera¬ 
tion of its road in and through a ter¬ 
ritory of the United States, where all 
such rights are derived from an act 
of Congress. 

U.S.—Southern Kansas R. Co. v. 
Bri.scoe. Ark., 12 S.Ct 538, 144 U.S. 
133, 36 L.Ed, 377. 

25 C.J. p 726 note 88. 

(3) Action in which determination 
of the right of plaintiff to recover 
depended on an interpretation of the 
Webb-Kenyon Act and the scope of 
the Twenty-First Amendment. 

U.S.—State of Georgia v. Wenger, D. 
C.Tll.. 94 F.Supp. 976, affirmed, C.A . 
187 F.2d 285, certiorari denied 72 
S.Ct 41, 342 U.S. 822. 96 L Ed. 621, 
rehearing denied 72 S.Ct. 105, 312 

U. S. 874, 96 L.Ed. 657. 

(4) Suit to enforce rights under 
the Jone.s Act, regardless of citizen¬ 
ship of the parties. 

U.S.—McCarthy v. American Eastern 
Corp., C.A.Pa.. 175 F.2d 724, certio¬ 
rari denied 70 S.Ct 144, 338 U S. 
868, 94 L.Ed. 532, rehearing denied 
70 S.Ct 343, 338 U.S. 939, 94 L.Ed. 
579—Brand v. Wheeling Steel 
Corp., C.C.A.Pa., 152 F.2d 887. cer¬ 
tiorari denied 66 S.Ct 902, 327 U.S. 
801, 90 L.Ed. 1026. 

Nilsson V. American Oil Co., D.C. 
Tex., 118 F.Supp. 482. 

(6) Action by Negro airline pas¬ 
sengers who alleged violation of Civil 
Aeronautics Act, prohibiting air car¬ 
riers from effecting discrimination. 
U.S.—Fitzgerald v. Pan Am. World 
Airways, C.A.N.Y., 229 F.2d 499. 

Actions held not to arlve under fed. 
eral laws 

(1) Generally. 

U.S.—Sharp v, Barnhart, C.C.A.Ind., 
117 F.2d 604, certiorari denied Can¬ 
terbury V. Barnhart, 61 S.Ct. 1099, 
313 U.S. 576, 85 L.Ed. 1533—James 

V. Barnhart, C.C.A.Ind., 117 F.2d 
604, certiorari denied 61 S.Ct 1098, 
313 U.S. 576, 85 L.Ed. 1534—Wal¬ 
ters V. Payne, C.C.A.Pa., 292 P. 
124, certiorari denied 44 S.Ct. 136, 
263 U.S. 716, 68 L.Ed. 521. 

Query v. 206 Cases of Assorted 
Liquor, D.C.S.C., 49 F.Supp. 693— 
Stenger v. Stenger Broadcasting 
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Corporation, D.C. Pa., 28 F.Supp. 
407. 

Madden Bros. v. Railroad & 
Warehouse Commission of Minne¬ 
sota, D.C.Minn., 43 F.2d 236, appeal 
dismissed, C.C.A., 49 F.2d 1080 

(2) Action under federal Safety 
Appliance Act 

U.S.—Jacobson v. New York, N. H. & 
H. R. Co.. C.A.Ma.ss., 206 F.2d 153. 
affirmed 74 S.Ct 4 74, 347 U.S. 909, 
98 L.Ed. 1067. 

(3) Where railroad employer en¬ 
gaged m Interstati* commerce had 
collective bargaining agreements 
with two labor organizations, and 
employer’s action for declaratory 
judgment as to which agreement cov¬ 
ered certain work presented only is- 
.sue as to interpretation of the con¬ 
tract/?, the action dnl not ari.se under- 
laws of United States within federal 
court jurisdiction. 

U.S—Delaware, L. (Sr W. R. Co. v. 
Slocum, D.C.N.Y., 66 F.Supp. 631. 

(4) Where prayer of motor car¬ 
rier for a declaratory judgment re¬ 
quested the interpretation of its cer- 
tirtcato of puiilic convenience and jne- 
cessity, the proceeding was not an ac¬ 
tion arising under any law of the 
United States, nor did it involve the 
Constitution or a treaty so as to con¬ 
fer juri.sdiction on the district court. 
U.S.—Midwe.st Coast Transport v. U. 

S., D.C.S.n., 125 FSupp. 557. 

(5) A suit for declaratory judg¬ 
ment that contracts for purchase of 
natural gas remained in effect and 
were binding on parties thereto was 
not a suit arising under the laws of 
the United States so as to give fed¬ 
eral court jurisdiction, notwithstand¬ 
ing determination of the issues would 
involve construction and application 
of the Natural Gas Act. 

U.S.—Skelly Oil Co. v. Phillips Pe¬ 
troleum Co., Okl., 70 S.Ct. 876, 339 
U.S. 667, 94 L.Ed. 1194. 

(6) Action against producer of nat¬ 
ural gas sold to plaintiff for trans¬ 
portation and sale in interstate com¬ 
merce for breach of contracts by 
which defendant agreed to refund all 
amounts in excess of contract price 
paid by plaintiff for gas In compli¬ 
ance with order of state corporation 
commission fixing minimum price to 
be paid for gas at well head. If mini¬ 
mum price order should be Anally 
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In addition, under the Act of June 25, 1948, c. 646, 
62 Stat 931, 28 U.S.C.A. § 1337, replacing the for¬ 
mer Judicial Code § 24 (8), the district courts have 
original jurisdiction of any civil action or proceed¬ 


ing arising under any act of Congress regulating 
commerce or protecting trade and commerce against 
restraints and monopolies and this jurisdiction 


adjudged Invalid, was not founded 
on a flaim arising under Natural 
(las Act and regulations of Federal 
Power dJommlssion within Jurisdic¬ 
tion of federal district court. 

TT.S.—t’llies Service Gas C'o. v. Skelly 
Oil Co., D.C.Dei , 166 F.Supp. 31. 
(7) Controversy between union 
and interstate motor bus carrier, al¬ 
legedly arising out of carrier's re¬ 
fusal to arbitrate Issues pertaining 
to modification of collective bargain¬ 
ing contract In accordance uith con¬ 
tract, which controversy allegedly 
arose out of laws of United States 
with rc.spect to collective ])argalning 
between employers and employees in 
interstate commerce, asserted a right 
of action which did not arise out of 
laws of United States relating to 
collective bargaining, but only arose 
from .subsequent contract relations 
of parties, and wrongful breach of 
such relations did not confer juris¬ 
diction on federal court in absence 
of diversity of citizenship. 

II,S.—Amalgamated As.s’n of St.. 
EJec. Ry. & Motor Conch Emp. of 
America, Division No. 1127 v. 
South cm Bus Lines, C.A.Miss., 189 
F.2d 219, followed in 189 F.2d 222. 
Cases not Involving Interstate 
commerce so as to be within Jurisdic¬ 
tion of federal courts. 

U.S.—Detroit Tile & Mosaic Co. v. 
Mason Contractor,s' A.ss’n, D.C. 
Mich., 38 F.2d 284, reversed on oth¬ 
er grounds, C.C.A., 4 8 F.2d 729. 

25 C.J. p 729 note 35 [1]. 

Degree of Interference with inter¬ 
state commerce by state 

Because the Constitution puts the 
ultimate power to regulate interstate 
commerce in Congress, rather than in 
the states, the degree of state legis¬ 
lation’s interference with that com¬ 
merce may be weighed by federal 
courts to determine whether the bur¬ 
den makes the state statute uncon¬ 
stitutional. 

U.S.—Morgan v. Commonwealth of 
Va.. Va.. 66 S.Ct. 1050, 328 U.S. 
373, 90 L.Ed. 1317, 166 A.L.R. 574. 

54. U.S.—Felter v. Southern Pacific 
Co., Cal., 79 S.Ct. 847, 369 U.S. 326, 
3 L.Ed.2d 854—Parker v. Brown. 
Cal., 63 S.Ct. 307. 317 U.S. 341, 87 
L.Ed. 316—Mulford v. Smith, Ga., 
69 S.Ct. 648. 307 U.S. 38, 83 L.Ed. 
1092. 

U. S. V. Mason & Dixon Lines, 
Inc., C.A.Tenn., 222 F.2d 646-- 
Bernstein Bros. Pipe & Machinery 
Co. V. Denver & R. G. W. R. Co., C. 
A.Colo., 193 F.2d 441—Massachu¬ 
setts Univer.salist Convention v. 
Hildreth & Rogers Co., C.A.Mass., 


18.3 F.2d 497—^Weiss v. Los Angeles 
Broadca.stmg Co, C.C.A Cal., 163 
F.2d 313, certiorari denied 68 S.Ct. 
895, 333 U.S. 876, 92 L.Ed. 1152. 

Darwin v. Jess Hickey Oil Corp., 
D.C.Tex.. 153 F.Supp. 667—-Gilmore 
V. .Sandersville R. Co., D.C.Ga., 149 
F.Supp. 725—Douglas v. Interna¬ 
tional Broth, of Elec. Workers Un¬ 
ion. D.C.MJch.. 136 F.Supp. 68— 
Andrew G. Nelson, Inc. v. Jessup, 
D.C.lnd., 134 F.Supp. 218—Curran 
V. Mackay Radio & Tel. Co., D.C. 
N.Y.. 123 F.Supp. 83—Pocahontas 
Terminal Corp. v. Portland Bldg 
& Const. Trade Council, D.C Me. 
93 F.Supp. 217—United Office and 
Professional Workers of America v. 
Smiley, D.C.l»a., 75 F.Supp. 695— 
Food. Tobneco, Agr. and Allied 
AVorkers Union of America, Loral 
1S6 V. Smiley. D.C.Pa., 74 F.Supp. 
823. afllrmed. C.C.A., 164 F.2d 922— 
Primakow v. Railway Exp. Agen¬ 
cy. D.C.Wis.. 57 F.Supp. 933— 
Owens V. Greenville News-Pied- 
mont, D.C.S.C., 43 F.Supp. 786— 
Gordon v. Paducah Icc Mfg. Co., D 
CKy., 41 F.Supp. 980—Tolliver v. 
Cudahy Packing Co., D C.Tenn., 39 
F.Supp. 337—City of New Orleans 
V. C. B. Fox Co., D.C.La., 33 F.Supp. 
194. 

25 C.J. p 729 note 35. 

Exclusive Jurisdiction ns to inter¬ 
state commerce see Courts § 625. 
Removal of actions involving federal 
statute regulating commerce see 
Removal of (''auses §§ 65-58. 
Subjects primarily within jurl.sdic- 
tion of interstate commerce com¬ 
mission see Commerce § 146. 

Foreign commerce, as well as in¬ 
terstate commerce, is included with¬ 
in term "commerce," as used in stat¬ 
ute. 

U.S.—Crispin Co. v. Lykes Bros. S. 
S. Co„ D.C.Tex., 134 F.Supp. 704. 

Fartlcnlar actiona 

(1) Action by carrier under Tuck¬ 
er Act. 

U.S.—U, S. V. Mason & Dixon Lines, 
Inc., C.A.Tenn., 222 F.2d 646. 

(2) Action by shipper against ex¬ 
press company and others f6r dam- 
age.s for failure to deliver manu¬ 
script shipped by express. 

U.S—Peyton v. Railway Express 
Agency, Tex., 62 S.Ct. 1171, 316 U. 
S. 350, 86 L.Ed. 1625, rehearing 
denied 63 S.Ct. 23, 317 U.S. 705, 87 
L.Ed. 563, rehearing denied 63 S. 
Ct. 527, 318 U.S. 798, 87 L.Ed. 1162, 
rehearing denied 63 S.Ct. 658, 318 
U.S. 799, 87 L.Ed. 1163, rehearing 
denied 63 S.Ct. 979, 318 U.S. 802, 87 
L.Ed. 1164, and rehearing denied 63 
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S.Ct. 1224, 319 U.S. 779, 87 L.Ed. 
1724. 

(3) Action under Federal Power 
Act. 

U.S,—Montana Dakota Utilities Co. v. 
Northwest I*ublic Service Co., D.C. 
S.D., 73 F.Supp. 149. 

(4) Action for declaratory judg¬ 
ment to determine whether Steam¬ 
boat Inspection Laws were applica¬ 
ble to yacht in question. 

U.S.—Bryant v. Rucker. D.C.Ala., Ill 
F.Supp. 309. 

(6) To bring a case within g 1337, 
a right or immunity created by the 
Constitution or laws of the United 
Slates must be an element, and an 
essential one. of plaintiff’s cause of 
action; the right or immunity must 
be such that it will be supported if 
the Constitution or laws of the Unit¬ 
ed States are given one construction 
or effect, and defeated if they receive 
another; the controversy must be 
disclosed on the face of the com¬ 
plaint, unaided by the answer or the 
petition for removal; the complaint 
itself will not avail as a basis of 
jurisdiction in so far as it goes be¬ 
yond a statement of plaintiff’s cause 
of action and anticipates or replie.s 
to a probable defense; and a suit 
does not arise under an act of Con¬ 
gress because prohibited thereliy. 
U.S—South Carolina State Ports Au¬ 
thority V. Seaboard Air Line R. Co., 
D.C S.C., 124 F.Supp. 633. 

Status of parties 

Where federal jurisdiction of an 
action as one arising under federal 
law affecting commerce depends on 
status of parties, the court may look 
outside the complaint to determine 
whether this status exists. 

U,s. —Castle & Cooke Terminals v. 
Local 137 of Intern. Longshore¬ 
men’s and Warehousemen’s Union, 
D.C.Hawail, 110 F.Supp. 247. 

Suits held to arise uuder law regidat. 

lug commerce 

(1) Suits involving the validity of 
railroad charges on interstate ship¬ 
ments. 

U.S.—Turner, Dennis & Lowry Lum¬ 
ber Co. V. Chicago, M. & St. P. Ry. 
Co., Mo., 46 S.Ct. 630, 271 U.S. 259, 
70 L.Ed. 934. 

Davis V. Age-Herald Pub. Co., C. 
C.A.Ala., 293 F. 591—New York 
Cent. R. Co. v. Mutual Orange Dis¬ 
tributors, Cal., 261 P. 230, 163 C.C. 
A. 386. 

City of New Orleans v. C. B. Fox 
Co., D.C.La., 33 F.Supp. 194. 

Gulf, C. & S. F. Ry. Co. v. Beat¬ 
ty Brokerage Co., D.C.La., 13 F.2d 
960, affirmed, C.C.A., Beatty Broker- 
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is possessed without regard to the amount in con- | troversy^S and exists without reference to whether 


age Co. V. Gulf, C. & S. F. Ry. Co.. 
17 P.2d 480. 

26 C.J. p 979 note 78 [b]. 

(2) Suit by the director general of 
railroads to recover demurrage which 
accrued during federal control of a 
railroad, even though the cars in¬ 
volved moved In intra-state traffic. 
U.S.—Granger v. Davis, C.C.A.Ohio, 

2 F.2d 695. 

(3) Suit under the federal ware¬ 
house act. 

U.S.—Young & Jones v. Hiawatha 
Gin & Mfg. Co., D.C.Miss., 17 F.2d 
193. 

(4) Suit under Bituminous Coal 
Act. 

U.S.—Costanzo Coal Min. Co. v. Welr- 
ton Steel Co., C.C.A.W.Va., 150 F. 
2d 929, certiorari denied 66 S.Ct. 
147, 326 U.S. 766, 90 L.Ed. 460. 

(5) Action under Carriage of 
Goods by Sea Act to recover for 
damage to shipment. 

U.S.—Crispin Co. v. Lykes Bros. S. 
S. Co.. D.C.Tex., 134 P.Supp. 704. 

(6) Action by railroad companies 
against international union to en¬ 
join picketing of railroad tracks lead¬ 
ing to mill and grain elevator, the 
owner of which was engaged in labor 
dispute with union. 

U.S.—Brie R. Co. v. Local 1286, In¬ 
tern. Longshoremen’s Ass’n, D.C.N. 
Y., 117 F.Supp. 157. 

(7) Labor relations generally see 
infra $ 35(5). 

(8) Where theory of action by gas 
transmission company to enjoin mu¬ 
nicipal corporation from prosecuting 
company for fllling its pipes in alleg¬ 
ed violation of ordinance was that 
ordinance conflicted with rights of 
company under the Natural Gas Act, 
suit was one arising under federal 
law regulating commerce; where gas 
transmission company was operat¬ 
ing under certificate of public con¬ 
venience and necessity issued by Fed¬ 
eral Power Commission, court of ap¬ 
peals set aside action of commission 
in granting certificate, court of ap¬ 
peals, thereafter, stayed its mandate, 
and during stay company stored gas 
in its pipes in alleged violation of 
city ordinance, company was operat¬ 
ing under its certificate at time of al¬ 
leged violation and federal district 
court had jurisdiction of action by 
gas company to enjoin enforcement 
of ordinance. 

U.S.—^Algonquin Gas Transmission 
Co. V. Bernards Tp. in Somerset 
County, D.C.N.J., 112 F.Supp. 86. 

(9) Other suits. 

U.S.—^Fitzgerald v. Pan Am. World 
Airways, C.A.N.Y., 229 P.2d 499. 

Bnlts held not to arias under law 
regulating oonuneroe 

(1) Action on implied contract by 


a railroad company to recover mon¬ 
eys paid by it through error in re¬ 
funding a freight overcharge. 

U.S.—T. M. Partridge Lumber Co. v. 
Michigan Cent. R. Co., C.C.A.Minn., 
26 F.2d 615. 

(2) Where freight charges on in¬ 
terstate shipment were paid by the 
consignee on presentation of original 
bills, and after a recalculation it was 
found that the consignee had over¬ 
paid and the overpayment was re¬ 
paid to the consignee, action by the 
carrier to recover the amount of 
overpayment was one arising under 
an implied contract and was not bas¬ 
ed on any act of Congress regulating 
commerce. 

U.S.—St. Louis-San Francisco Ry. 
Co. V. Willard Mirror Co., D.C.Ark, 
160 F.Supp. 895. 

(3) Suit attacking the validity of 
a federal reserve note as legal ten¬ 
der does not arise under any law to 
protect trade and commerce against 
restraints and monopolies. 

U.S.—Bentley v. First Wisconsin Nat. 
Bank, D.C.Wis., 33 F.Supp. 439. 

(4) Other suits. 

U.S.—McDonald v. Cape Cod Trawl¬ 
ing Corp, D.CMa.ss., 71 F.Supp. 888 
—Kasper v. National Klee. Prod¬ 
ucts Corp., D.C.Pa., 70 F.Supp. 927. 
affirmed, CC.A., 165 F.2d 434--Del- 
aware, L. & W. R. Co. v. Slocum, 
D.C.N.Y., 56 F.Supp. 634. 

N.Y.—Delaware, L. & W. R. Co. v. 
Slocum, 60 N.Y.S.2d 313, 183 Misc. 
454. 

A conspiracy to discourage oollec- 
tiva bargaining is a deprivation of 
rights secured by the Wagner Act 
and so is a basis of suit under the 
Civil Rights Act, and is within the 
Jurisdiction of the federal district 
court as a suit under a law regulat¬ 
ing commerce. 

U.S.—United Elec., Radio & Mach. 
Workers of America, CIO, v. Bald¬ 
win, D.C.Conn., 67 F.Supp. 235. 

Freight charges; demurrage 

(1) Action by carrier for unpaid 
freight charges incurred by shipper 
as demurrage arose under the laws 
of United States regulating commerce 
and was within jurisdiction of fed¬ 
eral district court. 

U.S.—Atchison, T. & S. F. Ry. Co. v. 
Springer, C.A.Tll., 172 F.2d 346— 
Granger v. Davis, C.C.A.Ohio, 2 F. 
2d 695. 

(2) Actions for recovery of freight 
tariffs collected by defendant were 
governed by statute conferring on 
federal court Jurisdiction of all suits 
and proceedings arising under any 
law regulating commerce, regardless 
of amount involved. 

U.S.—S. Patti Const. Co. v. Union 
Pac. R. Co., D.C.Mo., 72 F.Supp. 
101 . 


(3) An action to recover properly 
Imposed demurrage charges is an ac¬ 
tion arising under a law regulating 
commerce, and within the original Ju¬ 
risdiction of federal district court 
regardless of amount involved; court 
had Jurisdiction of an action by rail¬ 
road company to recover demurrage 
accruing under a uniform Interstate 
bill of lading under which highway 
contractor was consignee a.s an ac¬ 
tion to enforce a liability dependent 
for its enforcement on a law regu¬ 
lating commerce, notwithstanding the 
action was solely against surety on 
a bond required by state statute to be 
filed by contractor, since claim for 
demurrage charges presented pri¬ 
mary controversy. 

U.S.—Atlantic Coast Line R. Co. v. 
New York Cas. Co., D.C.Ga., 67 F. 
Supp. 31. 

55. U.S.—Feltor ▼. Southern Pac. 
Co., Cal., 79 S.Ct. S47. 369 U.S. 326. 
3 L.Ed.2d 854—Parker v. Brown. 
Cal., 63 S.Ct. 307, 317 U.S. 341, 87 
L.Ed. 315—Peyton v. Railway Ex¬ 
press Agency, Tex., 62 S.Ct. 1171, 
316 U.S. 350. 86 L Ed. 1625. rehear¬ 
ing denied 63 S.Ct. 23, 317 U.S. 705. 
87 L Ed. 563, rehearing denied 63 
set. 527. 318 U.S. 798. 87 L.Ed. 
1162, rehearing denied 63 S.Ct. 658, 
318 U.S. 799, 87 L Ed. 1163, rehear¬ 
ing denied 63 S.Ct. 979. 318 U.S. 
802, 87 L Ed. 1164, and rehearing 
denied 63 S.Ct. 1024, 319 U.S. 779, 
87 L.Ed. 1724—Mulford v. Smith. 
Ga., 59 S.Ct. 648, 307 U.S. 38, 83 
L.Ed. 1092—Turner, Dennis & 
Lowry Lumber Co. v. Chicago, M. 
& St. P. Ry. Co.. Mo., 46 S.Ct. 630, 
271 U.S. 259, 70 L.Ed. 934. 

Bloomfield S. S. Co. v. Sabine Pi¬ 
lots A.ss’n, C.A.Tex., 262 F.2d 345 
—Bernstein Bros. Pipe & Ma¬ 
chinery Co. V. Denver & R. G. W. H. 
Co., C.A.Colo., 193 P.2d 441~Ma.s- 
sachusetts Univer.sali.st Convention 
V. Hildreth &, Rogers Co., C.A. 
Mass., 183 F.2d 497—Weiss v. Los 
Angeles Broadcasting Co., C.C.A. 
Cal., 163 F.2d 313, certiorari denied 
68 S.Ct. 895. 333 U.S. 876, 92 L.Ed. 
3152—Robertson v. Argus Hosiery 
Mills, C.C.A.Tenn., 121 F.2d 285. 
certiorari denied Argus Hosiery 
Mills V. Robert.son, 62 S.Ct. 181, 314 

U. S. 681, 86 L.Ed. 644—Davis v. 
Age-Herald Pub. Co., C.C.A.Ala., 293 
F. 591. 

Darwin v. Jess Hickey Oil Corp., 
D.C.Tex., 163 F.Supp. 667—Douglas 

V. International Broth, of Elec. 
Workers Union, D.C.Mich., 136 F. 
Supp. 68—S. E. Overton Co. v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen & Help¬ 
ers of America, AFL, D.C.Mich., 
115 F.Supp. 764—Pocahontas Ter¬ 
minal Corp. v. Portland Bldg. & 
Const. Trade Council, D.C.Me., 93 
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there IS any diversity of citizenship/^® In order 
to confer federal jurisdiction under this provision, 
it must appear that the statute sought to be invoked 
is one regulating or protecting commerce within the 
meaning of the provision,^7 that the rights asserted 
in the action arise under, or grow out of, the 


FEDERAL COURTS § 35(1) 

particular federal statute invoked,®® and that a fed¬ 
eral question is alleged.®®*® 

Whether a case “arises under” a law regulating 
commerce is determined on the same principles as 
the question whether a case arises under a law of 
the United States.®® Where the gravamen of the 


F.Supp. 217— Gorpns Juris Seonn. 
dun cited in American Amu.'^ement 
Co. V'. Ludwiff, D.C.Minn., 82 F 
Supi> 265, 267—^United OfTlce and 
Prof*‘Ssional Workers of America 
V. Smiley, D.C.Pa., 76 F.Supp. 695— 
S. I'attl Const. Co. v. Union Pac. 

R. Co., D.C.Mo., 72 F.Supp. 101— 
Schalte v. International Alliance 
of TJieatrical Stagre Emp. and Mov¬ 
ing IMcturo Operators of U. S. and 
Canada, D.C.Cal., 70 F.Supp. 1008. 
aftlrnied. C.C.A., 165 F.2d 216. cer¬ 
tiorari denied 68 S.Ct. 101S. 334 U. 

S. 812. 92 L.Ed. 1743—Shipley v. 
Pittsimrgh & L. E. H. Co.. D.C.Pn.. 
68 F Supp. 395, opinion modified on 
other grounds 70 F.Supp. 870—Pri- 
maknw \ Railway Exp. Ag(‘nc.N. D. 
C.Wia., 57 F.Supp. 933—Atlantic 
Coast Line R. Co. v. New York Cas, 
Co., D.C.Ga., 67 F.Supp. 31—Owens 
V. Greenville New.s-Piedmont, D. 

C. S.C., 43 F.Supp. 785—Gordon v. 
Paducah Ico Mfg. Co., D.C.Ky., 41 F. 
Supp 980—Downey v. Geury- 
Wn^ht Tobacco Co., D.C.Ky., 39 F. 
Supp. 33—Stucker v. Roselle, D.C. 
Ky.. 37 F.Supp. 804—Berger v. 
Clou.sor, D.C.Pa., 36 F.Supp. 168— 
Divine V. Levy, D.C.La., 36 F.Supp. 
65—Wilkins v. Parker, D.C.Cal., 35 
F.Supp. 1004—Townsend v. Bos¬ 
ton & M. R. R., D.C.Ma.ss.. 35 F. 
Supp. 938—Fi.shman v. Marcouse. 

D. C.Pa., 32 F.Supp. 460—Camplicll 
V. Superior Decalcominia Co., D.C. 
Tex . 31 F.Supp. 663. 

Young & Jones v. Hiawatha Gin 
& Mfg. Co., D.C.Miss., 17 F.2d 193— 
Atlantic Coast Line Ry. Co. v. Rail¬ 
road Commis.slon of Georgia, D.C. 
Ga, 281 F. 321. 

25 C.J. p 979 note 78. 

Allegation and proof unneoessary 
Where district court has jurisdic¬ 
tion under this .section, amount in 
controversy is immaterial, and hence 
allegation and proof of jurisdictional 
amount are unnecessary. 

U.S.—United Office and Professional 
Workers of America v. Smiley. D. 
C.Pa., 75 F.Supp. 696—Food, Tobac¬ 
co, Agr. and Allied Workers Union 
of America, Local 186 v. Smiley, D. 
C.Pa., 74 F.Supp. 823, affirmed, C. 
C.A., 164 P.2d 922. 

Action involving interitate ehipment 
of air freight 

U.S.—Killian v. Frontier Airlines, 
Inc., D.C.Wyo., 150 F.Supp. 17. 

66 . U.S.—-Mulford v. Smith. Ga.. 69 

S.Ct. 648, 307 U.S. 38, 83 L.Ed. 1092. 

Cunningham v. Erie R. Co., C.A. 
N.Y., 266 F.2d 411—Bernstein Bros. 


Pipe & Machinery Co. v. Denver & 

R. G. W. R. Co., C.A.Colo., 193 F.2d 
441—Robertson v. Argus Hosiery 
Mills, C-C.A.Tenn., 121 F.2d 285, 
certiorari denied Argus Hosiery 
Mi11.m V. Robertson, 62 S.Ct. 181, 
314 US. 681, 86 L.Ed. 644. 

Darwin v. Jes.s Hickey Oil Corp., 
D.C.Tcx., 153 F.Supp. 667—Douglas 
v. International Broth, of Elec. 
Workers Union. D.C.MIch., 136 F. 
SuT)p. 68—South Carolina State 
Ports Authority v. Seaboard Air 
Line R. Co. D.C.S.C., 124 F.Supp. 
533—.S. E. Overton Co. v. Inter¬ 
national Broth. of Teamsters, 
Chauffeurs, Warehousemen & 
Helpers of America, AFL, D.C. 
Mich, 115 F.Supp. 764—Pocahontas 
Terminal Corp. v. Portland Bldg. 
& Oon.st. Trade Council, D.C.Me., 
93 F.Supp. 217—Shipley v. Pitts¬ 
burgh & L. E. R. Co., D.C.Pa., 68 F. 
Supp. 395, opinion modified on other 
grounds 70 F.Supp. 870—Primakow 
V. Railway Exp. Agency, D.C.Wis., 
57 F.Supp. 933—Owens v. Green¬ 
ville News-Piedmont, D.C.S.C., 43 
F.Supp. 786—^Downey v. Geary- 
Wright Tobacco Co., D.C.Ky., 39 
F.Supp. 33—Berger v. Clouser, D.C. 
Pa., 36 F.Supp. 168—^Divine v. Levy, 
D.C.La., 36 F.Supp. 65—^Fishman v. 
Marcousc, D.C.Pa., 32 F.Supp. 460. 

67. U.S.—Peyton v. Railway Express 
Agency, Tex.. 62 S.Ct. 1171, 316 U. 

S. 350. 86 L.Ed. 1526, rehearing 
denied 63 S.Ct. 23. 317 U.S. 705, 87 
L.Ed. 663, rehearing denied 63 S.Ct. 
627. 318 U.S. 798. 87 L.Ed. 1162, re¬ 
hearing denied 63 S.Ct. 658, 318 U S. 
799, 87 L.Ed. 1163, rehearing denied 
63 S.Ct. 979, 318 U.S. 803, 87 L.Ed. 
1164, and rehearing denied 63 S.Ct. 
1024, 319 U.S. 779, 87 L.Ed. 1724. 

Dunning v. Agricultural Prorate 
Advisory Commission of California, 
D.C.Cal., 38 F.Supp. 393. 

Federal, and not state, law 

U.S.—Shipley v. Pittsburgh & L. E. 
R. Co.. D.C.Pa., 68 F.Supp. 395, 
opinion modified on other grounds 
70 F.Supp. 870. 

58. U.S.—Robertson v. Argus Ho¬ 

siery MilLs, C.C.A.Tenn., 121 F.2d 
286, certiorari denied Argus Ho¬ 
siery Mills V. Robertson, 62 S.Ct. 
181, 314 U.S. 681, 86 L.Ed. 644. 

Hart Coal Corporation v. Sparks, 
D.C.Ky., 9 F.Supp. 825. 

25 C.J. p 729 note 35 [k] (2), p 979 
note 78 [a]. 

58.6 U.S.—^Darwin v. Jess Hickey 
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Oil Corp., D.C.Tex.. 163 F.Supp. 
667. 

69. U.S.—Ray v. Poulnot, D.C.S.C.. 
46 F.2d 677—Louis D. Rubin Elec¬ 
trical Co. V. Poulnot, D.C.S.C., 46 
F.2d 676. 

Determination of whether case arises 
under federal law generally see 
supra § 27. 

Tests for detennlnation 

(1) In determining whether a suit 
is one “arising under” a law regulat¬ 
ing commerce, the test is whether the 
cause of action asserts a right of 
property or of action granted by a 
law which was passed to regulate 
commerce. 

U.S.—Townsend v. Boston & M. R. 
R., D.C.Mass., 36 F.Supp. 938. 

(2) A case arises under a law reg¬ 
ulating commerce if its correct deci¬ 
sion depends on the construction of 
such a law, or if it appears that some 
title, right, privilege, or immunity on 
which the recovery depends will be 
defeated by one construction of the 
law and sustained by the opposite 
construction. 

U.S.—Hay V. Poulnot, D.C.S.C., 46 F. 
2d 677—^Louis D. Rubin Electrical 
Co. V. Poulnot, D.C.S.C., 46 F.2d 67G. 

(3) Action must bear some reason¬ 
able relation to the regulatory provi- 
sion.s, and cannot be one affecting the 
subject of regulation only remotely. 
U.S.—Stewart v. Hickman, D.C.Mo., 

36 F.Supp. 861—Robertson v. Argus 
Hosiery Mills, D.C.Tenn., 32 P. 
Supp. 19, reversed on other 
grounds, C.C.A., 121 F.2d 285, cer¬ 
tiorari denied Argus Hosiery Mills 
V. Robertson, 62 S.Ct. 181, 314 U.S. 
681. 86 L.Ed. 644. 

(4) To come within the provisions 
of this section, the suit must really 
and substantially involve a dispute 
with respect to the validity, con¬ 
struction, or effect of some law of the 
United States, on the determination 
of which the result depends. 

U.S.—Adams v. International Broth, 
of Boilermakers, Iron Ship Build¬ 
ers. Blacksmiths, Forgers and 
Helpers, C.A.Kan., 262 F.2d 836— 
Toledo, P. & W. R. R. v. Brother¬ 
hood of Railroad Trainmen, Enter¬ 
prise Lodge No. 27, C.C.A.Ill., 132 
F,2d 265, reversed on other grounds 
Brotherhood of Railroad Trainmen 
V. Toledo, P. & W. R. R., 64 S.Ct. 
413, 321 U.S. 60, 88 L.Ed. 534, 160 
A.L.R. 810. 

Schatte v. International Alliance 
of Theatrical Stage Emp. and Mov- 
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action is a violation of the law of a state, federal 
jurisdiction cannot be predicated on the ground that 
a federal statute regulating commerce is indirectly 
involved.®® The mere fact that one party to an ac¬ 
tion is engaged in interstate commerce,that prop¬ 
erty involved in an action is used in connection 
with interstate commerce,or that commerce,®- ® or 
interstate commercc,®2.io ig involved and may be 
affected, is not of itself sufficient to support the 
jurisdiction of a federal court. 

The statute, 28 U.S.C.A. § 1337, above set out, 
must be read with 28 U.S.C.A. § 1331, providing that 
the district courts shall have original jurisdiction 
of all civil actions wherein the matter in contro¬ 
versy exceeds the statutory amount, exclusive of 
interest and costs, and arises under the Constitu¬ 
tion, laws, or treaties of the United States, and 
the two statutes must be construed in the light of* 
each other and such reading requires the 


conclusion that § 1337 prevails over and limits 
§ 1331, the general rule that the specific limits the 
general applying.®--^® 

Action as to order of commerce commission. Un¬ 
der the Act of June 25, 1948, c. 64(), 62 Stat. 931, 28 
U.S.C.A. § 1336, except as otherwise provided by 
act of Congress, the district courts have jurisdic¬ 
tion of any civil action to enforce, enjoin, set aside, 
annul, or suspend, in whole or in part, any order 
of the Interstate Commerce Commission.®---® 

Where there was no claim that a state statute un¬ 
der which state commerce commission proceeded in 
promulgating order requiring railroad company to 
in.stall, maintain, and operate certain signals at street 
crossing in municipality was unconstitutional, or that 
railroad company was not accorded a fair hearing, 
no basis existed for charge that commission’s order 
itself violated Fourtcendi Amendment, so as to give 
federal district court jurisdiction of action for de- 


Ing Picture Operators of U. S. and 
Canada. D.C 70 F.Supp 1008, 

affirmed. C.C.A.. 16.') F\2d 216, cer¬ 
tiorari denied 68 S Ct. 1018, 334 LT S. 
812, 02 L.Ed. 1743, 

K.Y—Delaware, D. W. R. Co. v. 
Slocum, 60 N.T.S.2d 313, 183 Misc. 
454. 

60. TT.S.—United Electrical Radio & 
Machine Workers of America v. In¬ 
ternational Hrothorhood of Elec¬ 
trical Workers, C.C.A.N.Y., 115 F, 
2d 488. 

“The question must arise under a 
federal, and not under a state law 
regulating commerce.” 

U.S.—Wilkins v, Parker, D.C.Cal., 35 
F.Supp. 1004, 1005. 

State statiite provldlafir for applica> 
tion of federal statute 

A suit under a state statute which 
define.*? the liability of a railroad 
company for injuries to its employees 
in intra-state commerce and deprives 
the railroad company of certain de¬ 
fenses if it has not complied with 
the provisions of the federal Safety 
Appliances Act, does not arise under 
the laws of the United States. 

U.S.—Moore v. Chesapeake & O. Ry. 
Co., Ind., 54 S.Ct. 402. 291 U.S. 205, 
78 L.Ed. 755. 

61. Mo.—Shohoney v. Quincy, O. & 
K. C. R. Co„ 122 S.W. 1025, 223 Mo. 
«49. 

25 C.J. p 730 note 37. 

62. U.S.—New York Cent. Trust Co. 
V. Grantham. Ind., 83 F. 540, 27 
CC.A. 570. 

Vlghwav used iu luteretate coxu- 
meree 

Fact that property affected by a 
judgment in ejectment rendered by 
a state court is used as a highway 
for interstate commerce and as a na¬ 


tional mail route cannot be urged 
in support of the jurisdiction of a 
federal court over a suit to restrain 
the enforcement of the judgment, 
which IS brought by a party not su¬ 
ing or authorized to sue on l)ehalf 
of Hie public, and in which the LTnil- 
od States or the attorney general is 
not n party complainant. 

U.S.—New York C’ent. Tru.st Co. v. 
Grantham, supra. 

Action for exemption of bridge from 
state taxation 

U.S,—Miller v. City of Greenville, 
Miss, C.C.A.Ark, 138 F 2d 712. 

62.5 T^S.—Schatte v. International 
Alliance of Theatri<-al Stage Ernp. 
and Moving Picture Operator.s of 
U. S. and Canada, D C.Cal., 70 F. 
Supp. 1008, affirmed, C.C A , 165 F. 
2d 216, certiorari denied 68 S.Ct. 
1018, 334 US. 812, 92 L Ed. 1713. 
62.10 U.S.—Toledo, P, & W. R, R. v. 
Brotherhood of Railroad Trainmen, 
Enterprise Lodge No 27, C.C.A.111., 
132 F.2d 265, rever.sed on other 
grounds Brotherhood of Railroad 
Trainmen v. Toledo, P. & W. R. R., 
64 S.Ct. 413, 321 U.S. 60. 88 L.Ed. 
534. 150 A.L R. 810. 

Delaware, L. & W R. Co. v, Slo¬ 
cum. D.C.N.Y.. 56 F.Supp. 631. 
Xtioeusing of real estate brokers 
Incidence of burden on interstate 
commerce resulting from licensing of 
real estate brokers is patently negli¬ 
gible, and, in absence of contrary ac¬ 
tion by Congress, reasonable exercise 
of state police power raised no fed¬ 
eral question In diversity action In 
federal district court in New Jersey 
by New York broker against Now 
Jersey township and Administrator 
of the Public Housing and Develop¬ 
ment Authority of New Jersey to 
recover a broker's fee in connection 
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With sale by township of emergency 
bousing. 

U.S—Stahl V. Teaneck Tp,, D.C N J., 
162 F Sui)p. 661, 

62.15 U.S.—American Amusement 
Co. V. Ludwig, D.C Minn, 82 F. 
Supp. 265, 267. 

62.20 pr.S.—American Amusement 
Co. V. Ludwig, supra. 

*'Su(‘h an interpretation give.s ef- 
ft‘ct to each provision and achieves 
the purpose of interpretation—a 
harmonious statutory scheme.” 

U S,—American Amusement Co. v. 
Ludwig, supra. 

62.25 Action to set aside order 

(1) Action by minority stockhold¬ 
ers of .subsidiary railroad corpora¬ 
tion to canc(*l oper.'iting agreement, 
which had l>een Hpe<-lflcally approved 
by Interstate Commerce Commission, 
l)etween sulisidiary and dominating 
corporation, was an action to enjoin, 
set aside, annul, or .suspend, in whole 
or in part, an order of the commis¬ 
sion, within statute, hut did not oth¬ 
erwise present federal question. 

U.S.—Simpson v. South Western R 

Co., D.C.Ga., 128 F.Supp. 532, af¬ 
firmed, (''.A., 231 F.2d 59, certiorari 
denied 77 S.Ct. 41, 352 U.S. 828, 1 
L.Ed.2d 50. 

(2) Fact that commission’s order 
approving operating agreement be¬ 
tween railroad companies was per¬ 
missive and not mandatory did not 
mean loss of federal court's juri.s- 
diction over action as an action to 
set aside order of commission. 

U.S.—Simpson v. South Western R. 
Co., supra. 

Interstate Commerce Act see infra { 
36(3). 

Jurisdiction of actions as to orders 
of commission generally see Com¬ 
merce 9 148 d. 
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claratory judgment that commission’s order was 

void.®2 30 

Acts regulating agriculture. A suit based on the 
agricultural adjustment act is within the jurisdic¬ 
tion of the federal courts and it has been held 
that a suit arising under the Agricultural Adjust¬ 
ment Act^^^ or the Agricultural Marketing Agree¬ 
ment Act^*'^ is one arising under a law regulating 
commerce. 

Air Commerce Act. A suit based on a violation 
of the Air Commerce Act has been held to be within 
the jurisdiction of the federal courts but other 
authority is to the contrary effect.®^-*'’ 

Anti-trust acts. Ihider the Act of June 25, 1948, 
c. 646, 62 Stat. 931, 28 U.S.C.A. § 1337, replacing the 


former Judicial Code § 24 (23), the federal district 
courts have original jurisdiction of any civil action 
or proceeding protecting trade and commerce against 
restraints and monopolies and under the Act of 
October 15, 1914, c. 323, § 4, 38 Stat. 731, l5 U.S.C 
A. § 15, any person who shall be injured in his busi¬ 
ness or property by reason of anything forbidden in 
the anti-trust laws may sue therefor in any district 
court of the United States in the district in which 
the defendant resides, is found, or has an agent, 
without respect to the amount in controversy.5 
Thus, the federal courts have jurisdiction of suits 
arising under the federal anti-trust statutes,®^ it 
being necessary, in order to support federal juris¬ 
diction under these statutes, that the acts complained 
of involve interstate commerce.The federal ju- 


62.30 TT.S.—Chicago, R. I. & P. Jl 
Co. V Long, C.A.lowa, F l*d 295 

63. U.S.—Van Dyke v. Mid-South 
Cotton Growcr.s Ass’n, D C.Tonn.. 

1 2 F Supp. 1 38 

Suit for In junction 

A suit agrainst the socrotary of 
agriculture and other federal ofHcrrs 
to re.'itrain enforceirH'nt of the Af?n- 
eultural Adjustment Act is \Mthin the 
federal jurisdiction. 

U S.—I>ou«:las V. Wallace, D.C.OkI . 
8 F Supp .379. 

64. TT.S.—Mulford v. Smith. On. .59 
S.Ct. 648, 307 U.S. 38, 83 L.Ed. 1092 

65. ir.S.—Roloff V. Perdue, D.C Towu. 
3.3 F.Supp. .513. 

66. U.S,—Neiswonffor v. Cood.vear 
Tire Rubber Co., D C Ohio, 35 F 
2d 761. 

Roosevelt Field v. Town of North 
Hemp.stoad, D.C.N.Y., 81 F-.'Supp 

456. 

66.5 U.S,—Mozinffo v. Con.solidated 
Const. Co.. D.C.Va., 171 F.Supp. 396 

67. U.S.—DunninfiT v. Aifraultural 
Prorate Advisory Commission of 
California, D.C.Cab, 38 F.Supp. 393. 

Violatious hy radio or television sta¬ 
tions 

Civil actions for anti-trust viola¬ 
tions by radio or televi.sion stations 
are cognizable and entitled to deci¬ 
sion on their merits in the federal 
courts. 

U.S—Packag:ed Profirrams, Inc. v, 
Westinsrhouae Broadcasting Co., C. 
A.Pa., 265 F.2d 708. 

67.5 U.S.—Switzer Bros., Inc. v. Chi¬ 
cago Cardboard Co., C.A.Ill., 262 F. 
2d 407. 

Herren Candy Co. v. Curtiss Can¬ 
dy Co.. D.C.Ga, 163 F.Supp. 751. 

Bader v. Zurich Gen. Acc. & Lia¬ 
bility Ins. Co., D.C.N.Y., 12 F.R.D. 
437. 

Jurisdiction of actions for treble 
damages for violation of federal 
anti-trust laws see Monopolies § 97. 


68 . U.S—Parker v. Brown, Cal, 63 
S.Ct. 307, 317 U S. 341. 87 L Ed. 
315—Anderson v. Shipowners’ 

A.ss'n of Pacific Coast, Cal . 47 S.Ct 
125, 272 US 3.59. 71 L.Ed. 298— 
fJeneral Inv. Co. v. New York Cent 
R Co, Ohio. 46 S Ct. 496, 271 U.S. 
228, 70 L.Ed. 020—Hart v. B. F. 
Keith Vnudevilb* Exch., N.Y., 43 S, 
Ct. 540. 262 US. 271, 67 L.Ed. 977. 

Rnmtuiseh Decoratinf? Co. v 
Ilrotherhood of Painters, Pecora- 
tors and Paperhanfirers of America, 

C. CA.N.Y., 10.6 F.2d 134, certiorari 
denied 60 S.Ct. 110, 308 U.S. 587, 84 
L.Ed. 492. 

Herren Candy Co, v. Curtiss Can¬ 
dy Co., D.C.Ga., 153 F.Supp. 761 — 
Fehr Baking ("o v. Bakers* Union, 

D. C.La.. 20 F.Supp. 691. 

Christian v International Ass'n 

of Machinists, D.(\Ky., 7 F.2d 481. 

Drown I’aper Mill Co. v. Agar 
Mf^. Corporation, D.C.N.Y., 1 F.R. 
l\ 579. 

“Generally speaking, . , . where 
the action is for the enforcement of 
rights arising under or created by 
. the Anil-Trust Act, the 
court has jurisdiction regardless of 
the citizenship of the parties; and 
all incidental and ancillary questions, 
even though they involve a slate law, 
can and should be disposed of. if oth¬ 
erwise the case is brought by one 
having a. right or standing to do so." 
U.S.—C^iaat V. Hunt Oil Co., D.C.T..a., 
96 F.Supp. 53, 61, aflirmed, C A., 195 
F,2d 870, certiorari denied 73 S.Ct. 
46, 344 U.S. 836, 97 L.Ed. 651. 

Jurisdiction to determine existence 
of violation 

If interstate commerce is involved, 
the mere fact that the anti-trust 
acts have not been violated does not 
defeat the court’s jurisdiction to de¬ 
termine the existence of a violation, 
for jurisdiction presupposes the right 
to decide a question either rightly or 
wrongly. 

U.S.—Lake Valley Farm Products v. 

203 


Milk Wagon Drivers’ Union, Local 
753, C.C.A.Tll., 108 F.2d 436, revers¬ 
ed on other grounds Milk Wagon 
Drivers’ TJnion, Local 753 v. Lake 
Valley Farm Products, 61 S.Ct. 122, 
311 US. 91, 85 LEd. 63. 

Federal question held not presented 
U.S —Courant v. International Pho¬ 
tographers of Motion Picture In¬ 
dustry Local 659, C.A.CnI., 176 F 2d 
1000, certiorari denied 70 S.Ct. 429, 
338 U.S. 943. 94 L.Ed. 681. 

Foilnre to allege conspiracy or con¬ 
cert of action 

Complaint against radio station for 
canceling plaintilfs’ contracts for re¬ 
ligious broadcasts .stated no cause of 
action under anti-trust laws ns ba¬ 
sis for federal jurisdiction, where 
neither conspiracy nor concert of ac¬ 
tion W’as alleged, 

U.S.—Meintire v. Wm. Penn Broad¬ 
casting Co. of Philadelphia, C.C.A. 
Pa., 151 F.2d 597, certiorari denied 
66 S.Ct. 530, 327 U.S. 779, 90 L.Ed. 
1007. 

69. U.S.—Thomason v. United Gas 
Public Service* Co., C.C.A.La., 98 F. 
2d 526, certiorari denied 59 S.Ct. 
462, 306 U.S. 632, 83 L.Ed. 1034— 
Binderup v. PathC* Exchange, C. 
(\A.Neb., 280 F. 301, certiorari de¬ 
nied 43 S.Ct. 88, 260 U.S. 726, 67 L. 
Ed. 483, and reversed on other 
grounds 44 S.Ct. 96. 263 U.S. 291. 68 
L.Ed. 308. 

Block V. Warner Bros. Circuit 
Management, D.C.Pa., 36 F.Supp. 
842—Terrio v. S. N. Nielsen Const. 
Co., D.C.La., 30 F.Supp. 77—Rich¬ 
ard H. Oswald Co. v. Leader, D.C. 
Pa., 20 F.Supp. 876. 

Direct effect ou Interstate commeroe 
required 

PVderal Jurisdiction under these 
statutes cannot be invoked against 
acts which remotely and indirectly 
affect interstate commerce; the acts 
complained of must directly and Im¬ 
mediately relate to interstate com¬ 
merce. 
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risdiction under these acts is to vindicate such fed¬ 
eral right as Congress has conferred, and not to 
enforce state laws;*^® and such jurisdiction does not 
arise from the mere fact that violence has occurred, 
as in a labor dispute."^^ 

Where plaintiff does not seek the remedies pro¬ 
vided in the anti-trust acts, and the cause which he 
asserts does not require a determination of the valid¬ 
ity, construction, or effect of such laws, but instead 
plaintiff asks the court to interpret the decree of 
another court, which in turn interprets the anti¬ 
trust acts, federal jurisdiction is not shown.’^i-^ 

The joinder, in one complaint, of a cause of ac¬ 
tion under the anti-trust laws with a nonfederal 
cause of action does not give the federal court 
jurisdiction of the latter cause of action, where the 


causes of action do not rest on substantially iden¬ 
tical facts.'^i-io Where the court has jurisdiction, 
it has the right to decide all questions in the case, 
even though it may ultimately decide the federal 
question adversely to plaintiff. 

Arbitration Act. The United Stales Arbitration 
Act docs not of itself confer inde})endcnt federal 
jurisdiction section 4 thereof limits its appli- 

cjition to actions over which the district court would 
have jurisdiction under Title 28 except for the arbi¬ 
tration agreement.'^ 

Employers* Liability Act. Where it appears that 
the parties w’ere engaged in interstate commerce,’^- 
the federal courts have jurisdiction of suits arising 
under a federal employers’ liability .ict"^ irrespec- 


U.S.—Levering & Garrigues Co. v. 
Morrin, N.Y., 53 S.Ct. 649, 289 U.S. 
103. 77 L.Ed. 1062. 

Gable v. Vonnegut Machinery Co., 
C.C.A.Ohlo, 274 P. 66. 

Interstate commerce held involved 
U.S.—Lake Valley P\'irm Products v. 
Milk Wagon Drivers' TJnion, Local 
753, C.C.A.lll., 108 F.2d 436. revers¬ 
ed on other groiind.s Milk Wagon 
Drivers’ Union, Local 753 v. Lake 
Valley Farm Products, 61 S.Ct. 122, 
311 U.S. 91, 85 L.Ed. 63. 
Interstate commerce held not in¬ 
volved 

(1) Generally. 

U.S.—Biggs 7. Ward, C.A.Ill., 212 F. 
2d 209. 

(2) In action to restore plaintiffs 
to organized baseball freed from the 
“reserve clause,” a mere allegation 
in a complaint that defendants made 
contracts with broadcasting and tele¬ 
vision companies would not support 
the jurisdiction of district court of 
action under the anti-trust acts on 
ground that Interstate commerce was 
involved. 

U.S.—^Martin v. National League 
Baseball Club, C.A.N.T.. 174 F.2d 
917. 

70. U.S.—Apex Hosiery Co. v. Lead¬ 
er, Pa.. 60 S.Ct. 982, 310 U.S. 469, 
84 L.Ed. 1311, 128 A.L.R. 1044. 

71. U.S.—^Apex Hosiery Co. v. Lead¬ 
er, supra. 

71.5 U.S.—Standard Riverside Co. v. 
Loew’s Inc., D.C.Wls., 106 P.Supp. 
102 . 

71.10 U.S.—Riedley v. Hudson Mo¬ 
tor Car Co., D.C.Ky., 82 F.Supp. 8. 
Satire oomplaiat dismieeed 
U.S.—Riedley v. Hudson Motor Car 
Co., supra. 

71.15 U.S.—Washington Profession¬ 
al Basketliall Corp. v. National 
Basketball Ass’n, D.C.N.Y., 147 P. 
Supp. 154. i 


71.20 U.S.—Mengel Co. v. Nashville 
Paper Products and Specialty 
Workers XTnion, No. 513. C.A.Tenn . 
221 F.2d 614—Amalgamated As.s’n 
of St. Elec. Ry. & Motor Coaeli 
Emp. of America, Division No. 1127 
V. Southern Bus Lines, C.A Mis.s. 
189 F.2d 219, followed in 189 F.2(l 
222—Krauss Bros. Lumber Co. v, 
Louis Bossert & Sons, C.C.A.N.Y., 
62 F.2d 1004. 

Textile Workers Union of Amer¬ 
ica, CIO V. Williamsport Textile 
Corp., D.C.Pa., 136 F.Supp. 407. 
Jnrisdiotioa held lacking 
U.S.—Textile Workers Union of 
America, CIO v. Williamsport Tex¬ 
tile Corp,, supra. 

Interstate commerce held involved 

Where seller’s plant and warehous¬ 
es were in Rhode Island and Massa¬ 
chusetts and buyers’ only place of 
business was in New York, and con¬ 
tract of sale provided that buyer was 
to Issue shipping Instructions and 
contained arbitration clause, issu¬ 
ance of instructions for shipment 
from Rhode Island to point within 
Rhode Island constituted transaction 
involving interstate commerce with¬ 
in Arbitration Act, and therefore con¬ 
troversy arising out of such con¬ 
tract was within jurisdiction of Unit¬ 
ed States district court. 

U.S.—Petition of Prouvost Lefebvre 
of Rhode Island, D.C.N.Y., 105 F. 
Supp. 767. 

Interstate commerce held not in- 
volved 

U.S.—Conley v. San Carlo Opera Co., 
C.C.A.N.Y., 163 F.2d 310. 

71.25 U.S.—Mengel Co. v. Nashville 
Paper Products and Specialty 
Workers Union, No. 613, C.A.Tenn., 
221 F.2d 644—^Amalgamated Ass'n 
of St., Elec. Ry. & Motor Coach 
Emp. of America, Division No. 1127 
V. Southern Bus Lines, C.A.Miss., 
189 F.2d 219, followed in 189 F.2d 
222—^Krauss Bros. Lumber Co. v. | 
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Louis Bos.sort & Sons, C.C.A.N.Y,, 
62 F.2d 1001. 

Textile W’orkors T’nion of Ameri- 
c.i, CIO V. Williamsport Corp., D.C. 
Pa.. 136 FSupp. 407. 

72. U.S.—Central R. Co. v. Colasur- 
do. N.Y., 192 F. 901. 113 C.C .\. 379. 

Pejirce v. Pennsylvania H Co., D. 

C. Pa., 7 F.K.D. 420, afflrnied, C C.A.. 
162 F.2d 524, ccrtioiari denied 68 S. 
Ct. 71. 332 U.S. 766, 92 L.Ed. 360. 

25 C.J. p 729 nolo 3.5 [f]. 

Interstate commerce held involved 
U.S—Chesapeake & O. Ry. Co. v. 
Rich, C.C.A.Ohio, 81 F.2d 584, cer¬ 
tiorari denied 56 S.Ct. 955, 298 U. 
S. 684, 80 L.Ed. 1404. 

Employment held Intra-state 
U.S.—Schneider v. Lehigh Valley R. 
Co., C.C.A.N.Y., 112 F.2d 712, cer¬ 
tiorari denied 61 S.Ct. 46, 311 U.S. 
649, 85 L.Ed. 415. 

73. U.S.—Kurn v. Stanfield, C.C.A. 
Mo., Ill F.2d 469—Jacobson v. Chi¬ 
cago, M., St. P. & P. R. Co., C.C.A. 
Minn., 66 F.2d 688. 

Barnes v. Public Belt R. R. Com- 
mi.s.sion for City of New Orleans, 

D. C.La., 101 F.Supp. 200—Jacobs 
V. North La. & G. R. Co., D.C.La., 69 
F.Supp. 6—Marrin v. Akron & B, 
Belt R. Co., D.C.Ohio, 68 F.Supp. 
853. 

Norris v. Illinois Cent. R. Co., D. 

C. Minn.. 18 F.2d 584. 

Pearce v. Pennsylvania R. Co., 

D. C.Pa., 7 F.R.D. 420, affirmed, C.C. 
A., 162 F.2d 524, certiorari denied 
68 S.Ct. 71, 332 U.S. 765, 92 L.Ed. 
350. 

25 C.J. p 727 note 92. 

Concurrent jurisdiction of state 
courts see Courts § 526. 
Enforosahillty in Fusrto Bioo 
Whether the federal Employers’ 
Liability Act is in force in Puerto 
Rico, and prevents the application of 
the Workmen’s Compensation Act of 
Puerto Rico to railroad companies 
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tive of diversity of citizenship of the partics.*^^ 

§ 35(2). - Fair Labor Standards Act 

Except as their Jurisdiction is limited by the amend¬ 
ing Portal-to-Portal Act, the federal courts have Jung- 


FEDERAL COURTS §§ 35(l)-35(2) 

diction of iuitg arlslrtg under the Fair Labor Standards 
Act, without regard to diversity of citizenship or the 
amount in controversy. 

The federal courts have jurisdiction of suits aris^ 
ing under the Fair Labor Standards Act,*^^ without 


on that island, is a question arising: 
under the laws of the United States 
U.S.—<'amuna.s v. Puerto Rico Ry., 
Light I’ower Co., C.C A.Puerto 
Rico, 272 F. 024, appeal dismissed 
Puoito Rico Ry.. Light & Power 
Co. \. Camuna.s, 43 S.Ct. 91, 260 U.S. 
700, 07 L.I'Id. 470. 

ITonfeaeral canae of action 

(1) General rule that a federal 
court, having acquired jurisdiction by 
r(‘ason of a substantinl federal ques¬ 
tion involved, may decide all ques¬ 
tions in the case would not permit 
fedorul court which had juri.sdiction 
of federal cau.qe of action anaui.st 
railroad company under the federal 
?3.npl(.yer.s’ Liability Act flnd the 
Solely Appliance Act to nssumo .1u- 
n.sdH'tlon of a nonfc'doral cau.se of 
nctioii alleged in the same complaint 
against individual defendant, under 
the common law of a state. 

U.S — (*earce v. Pennsylvania. R. Co., 
P.C’APa. 162 F.2d 621, eertiorari 
denied 08 S.Ct. 71. 332 U.S. 765, 92 
L.Ld. 350. 

(2) Juri.sdiction of entire contro¬ 
versy gen<Tally see .supra § 11. 

Cross claim 

Where cause of action alleged hy 
admini.slrntrix against railrond com¬ 
pany nrosi' under the fodeicil Em¬ 
ployers’ Liability Act, and cause of 
action alleged ng.ainst oodofendant 
arose under the tort law of a stale, 
hut all parties were citizens of the 
slate, trial court had no jurisdiction 
of claim asserted against the code¬ 
fendant by administratrix, and ac¬ 
cordingly no cross-claim could bo a.s- 
.serted by railroad company against 
Its codefend.ant, 

U S.—New Orleans Pulilic Relt R. Co. 
V. Wallace, C.A.La., 173 F.2d 115. 

74. U.S.—Wabash Ry. Co. v, Rridal, 
C.C.A.Mo., 91 F.2d 117, certiorari 
denied 59 S.Ct. 6.3. 305 U.S. 602, 83 
L.Ed. 382—Stcidle v. Reading Co., 

C. C.A.N.T.. 24 F.2d 299. certiorari 
denied 19 S.Ct. 13, 278 U.S. 609, 73 
L.Ed. 535. 

Jacobs V. North La. & G. R. Co., 

D. C.La., 69 F.Supp. 6—Marrin v, 
AKron & H Belt Co., D.C.Ohio, 68 
F.Supp. 853. 

‘ 75, U.S.—Johnson v. Butler Bros , C. 

C.A.Mlnn., 162 P.2d 87. 172 A.L.R. 
1157^Consolidated Timber Co. v. 
Womack, C.C.A.Or., 132 P.2d 101 — 
Robert.sion v. Argus Hosiery Mills, 
C.C.A.Tenn.. 121 F.2d 28.5, certiorari 
denied Argus Hosiery Mills v Rob¬ 
ertson, 62 S.Ct. .18L 314 U.S. 681, 85 
L.Ed. 644. 


Gelsert v. Oorriveau, D.C.Mlch.. 
140 F.Supp. 29—Asher v. William 
L. Crow Const. Co., D.C.N.T., 118 
F.Supp. 495—Durkin v. Bell, D.C. 
Ark . Ill F.Supp. 599—Messenger v 
Traders Compreijs Co., D.C.Okl., 107 
F.Supp. 354—Byrne v. Metcalfe 
Con.st. Co., D.C.Neb., 99 F.Supp. 635 
—Tobin for and on Behalf of Wiley 
V. Wilson. D.C.Ill., 98 F.Supp. 131 
—McCrae v. Johnson, P C Md.. 84 
F.Supp. 220—Maloy v. Friedman, 
I)CJ>hio, 80 F.Supp. 290—Wind- 
massinger v. H. S. Getty & Oo., P. 
C.Pa., 79 F.Supp. 820—Tully v. 
Joshua Hendy Corp., P.C.Cal, 79 
F.Supp. 709—Ft'rrante v. Trojan 
Powder Co., D.C Pa., 79 F.Supp. 
502—Fletcher v. Grinnell Bros., P. 

C. Mich., 78 F.Supp. 339—Waialua 
Agr. Co. V. Ciraco Maneja. D.C.Ha- 
waii, 77 F.Supp. 480. cause remand¬ 
ed on other grounds, C.A., Waialua 
Agr. Co. V. Ciraco Maneja, 178 F 2d 
603, certiorari denied 70 S.Ct. 622, 

,33!) U.S 920, 94 L.Ed. 1344—Lewcl- 
b*n V. Hardy-Burlinghain Min. Co., 
P.C.Ky., 73 F.Supp. 63—Rausch v. , 
Wolf. D.C.lIi., 72 F.Supp. 658—| 
Patterson v. Allied Chemical A* 
Pyu Corp., D.C.N.Y., 69 F.Supp. 80 Ij 
—Barrett v. National Malleable & I 
Steel Ca.stiiigs Co, DC.Pa., 68 F. 
Supp. 410—Crabb V. Weldon Bros.. | 

D. C.Iowa, 65 F.Supp. 369, allirmcd 

in part and reversed in part on 
other grounds, C.A., 164 F.2d 797—■ 
Adams v. Long. D.C.Mo., 65 F.Supp. 
310—Smith v. Day & Zimmerman, 1 
D.C.Iowa, 65 F.Supp. 209—West v. 
Texas Co„ P.C.La., 65 F.Supp. 97— 
Chanady v. Detroit Sheet Metal 
Works, D.C.Mich., 64 F Supp. 580. 
affirmed, C.C.A., 158 F.2d 799, cer¬ 
tiorari denied 67 S.Ct. 1095. 330 U. 
S. 850, 91 L.Ed. 1294—Antis v. 
Montgomery Ward & Co., D C. 
Mich., 63 F.Supp. 669—Fletcher v. 
Grinnell Bros., D.C.Mlch., 62 F. 
Supp. 258, reversed on other 
grounds. C.C.A., 150 F.2d 337, con¬ 
formed to, D.C., 64 F.Supp. 778— 
Ballard v. Consolidated Steel Corp., 
D.C.Cal., 61 F.Supp. 996—Walling 
V. Paramount-RIchards Theatres, 
D.C.La., 61 F.Supp. 290—Timony v. 
Todd Shipyards Corp., D.C.N.Y., 69 
F.Supp. 779, affirmed, C.C.A., 151 
F.2d 336, certiorari denied 66 S Ct. 
630, 327 U.S. 779, 90 L.Ed. 1007— 
Lenroot v. Kemp. D.C.Misa., 59 F. 
Supp. 605, reversed on other 
grounds, C.C. A., 153 F.2d 153— 

Walling V. Craig. D.C.Minn., 53 F. 
Supp. 479—Garner v. Mengel Co., 
D.C.Ky., 60 F.Supp. 794—Fleming 
V. Miller, D.C.Minn., 47 F.Supp. 
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1004, modified on other ground.^, C. 
C.A., Walling V. Miller. 138 F.2d 
629, certiorari denied 64 S.Ct. 781, 
321 U.S. 784. 88 L.Ed. 1076—Booth 
V. Montgomery Ward & Co., D.C. 
Neb., 44 F.Supp. 451—Owens v. 
Greenville News-Piedmont, D.C S. 

C. , 43 F.Supp. 785—Pet way v. Dob¬ 
son, D.C.Tenn., 43 F.Supp. 277. va¬ 
cated on other grounds 46 F.Supp. 
114—Phillips V. Pucci, D.C.Mo., 43 
F.Supp. 253—Stein v. Gordon Bros. 
Mfg. Co.. D.C.Mo.. 43 F.Supp. 249— 
Card V. Elmer C. Breiir Inc., D.(''. 
Ohio, 42 F.Supp. 701—Mason v. T. 
& P. Optical Mfg. Co., D.C.X Y., 42 
F Supp- 98—Gordon v. Paducah Ice 
Mfg Co.. D.C.Ky., 41 F Supp. 986— 
Fleming v. Whittemore. D.C.Ky., 
41 F.Supp. 767—Tolliver v. Cudahy 
Paiking Co., D.CTenn., 39 F.Supp 
337—Britt v. Cole Drug Co of 
Boston, DC Muss, 39 F.Supp, 90— 
Allen V. Moe, D C.Idnho, 39 F.Supp. 
6—Farr v ,Smith Deterti\r Aaeii- 
ey & Night Watch Service. D.C. 
Tex., 38 F.Supp 105—FJeming v. 
Wood-Frultllclier Grocery <’o., DC. 
Ala., 37 F Supp. 917—Stu-ker v. 
Roselle, D.C.Ky., 37 F Supp 864— 
Fleming v. Farmers Peanut Co., D. 
(.!.(}«„ 37 F.Supp. 628—Missel v. 
Overnight Motor Transj», (k)., D.C. 
M(1 , 36 F.Supp 980—Lofevers v. 
General Export Iron & M'^tal Co., 

D. C.Tex., 30 F Supp. 838—Remer v. 
Czaja, D.CMd., 36 F.Supp. 629— 
Martin v. Lain Oil A Gas Co., DC. 
Ill., 36 F.Supp. 252— Berger v. 
Clouser, D.C Pa. 36 F.Supp. 108— 
Divine v. Levy, D.C.La,, 36 F.Supp. 
5.5—Townsend v, Boston & M. R. 
R., D.C Maas, 35 F.Supp. 938— 
Rogers v. Glazer, D.C.Mo.. 32 F. 
Supp 990—Lengol v. Newark 
Newsdealers Supply Co., D.C.X.J.. 
32 F.Supp. 567—Fishman v. Mar- 
couse, D.C.Pa., 32 F.Supp. 460— 
Campbell v. Superior Decalcominia 
Co., D.C.Tex., 31 F.Supp. 663. 

Provision, as to oonrt for action 

(1) Effect of provi.sion in Fair La¬ 
bor Standards Act that an action to 
recover under the Act may be main¬ 
tained in any court of competent Ju¬ 
risdiction l.s to allow a suitor to pro¬ 
ceed in federal court, regardless of 
citizenship of litigants and amount 
involved, or to sue in a state court at 
his convenience. 

U.S.—Donahue v. Susquehanna Col¬ 
lieries Co., C.C.A.Pa., 138 F.2d 3, 
149 A.L.R. 271. 

(2) “Competent jurisdiction,” 

within provision, signifies a court of 
general Jurisdiction, whether fcdonil, 
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regard to diversity of citizenship75.6 or the amount 
in controversy,^®-^® or of the value of the matter 
in controversy^®-^® Such suits are held to arise 
under the laws of the United States, in accordance 


with 28 U.S.C.A. § 1331 of the federal statutes,'^®'“® 
or to be suits arising under a law regulating coni> 
merce within the general rule, considered supra § 


state, or territorial; in other words, 
the provision affords plaintiff an elec¬ 
tion as to forum. 

U.S.—Mizrahi v. Pandora Frocks, D. 

C.N.Y., 86 F.Supp. 958. 

Joi&dsr of aoafsderal cause of aotloa 

(1) Portion of employee’s com¬ 
plaint claiming recovery for amount 
of incentive payments due from em¬ 
ployer and an equal amount as liqui¬ 
dated damages would not be dismiss¬ 
ed because the Fair Labor Standards 
Act, under which employee was seek¬ 
ing overtime compen.sation, did not 
cover such incentive payments, and 
court, having acquired jurisdiction of 
the case in its entirety, had inci¬ 
dental jurisdiction to adjudicate the 
nonfederal claim. 

U.S.—Manosky v. Bethlehem-Hing- 

ham Shipyard, C.A.Mass., 177 F.2d 

529. 

(2) In employee's action against 
employer for overtime compensation 
and liquidated damages under Fair 
Labor Standards Act. count alleging 
that employer had duty to furnish 
sterile uniforms to plaintiff at em¬ 
ployer’s expense, either on ground of 
agreement or under regulations of 
Department of Agriculture, which 
latter ground presented federal cause 
of action, alleged two grounds for a 
single cause of action, rather than 
two separate and distinct causes of 
action, and federal district court had 
jurisdiction, and was not deprived of 
jurisdiction by rule that federal court 
may not assume jurisdiction of sep¬ 
arate and distinct nonfederal cause 
of action because it is joined in same 
complaint with federal cause of ac¬ 
tion. 

U.S.—Markert v. Swift & Co., C.A.N. 

T., 187 F.2d 104. 

(3) A cause of action for overtime 
compensation under Fair Labor 
Standards Act and cause of action for 
double time compensation under exec¬ 
utive order were separate, and only 
the cause of action under Fair Labor 
Standards Act presented federal Ju¬ 
risdiction; hence di.strict court was 
without jurisdiction as to cause of 
action under executive order in ab¬ 
sence of diversity of citizenship, 
where cause of action under Fair La¬ 
bor Standards Act failed. 

U.S.—Crabb v. Welden Bros., C.C.A. 

Iowa, 164 F.2d 797. 

(4) Jurisdiction to afford complete 
relief generally see supra } 11. 

Bights held not oonfenred by federal 
law 

U.S.—Cepero v. Pan Am. Airways, C. 

A.Puerto Rico, 195 F.2d 463, certio¬ 


rari denied 73 S Ct. 50. 344 U.S. 840. 
97 L.Ed. 653, rehearing denied 73 
S.Ct. 174, 344 U.S. 882, 97 L.Ed. 
683, certiorari denied 76 S.Ct. 217, 
350 U.S. 925, 100 L.Ed. 810, re¬ 
hearing denied 76 S.Ct. 343, 350 U. 
S. 95,5, 100 L.Ed. 831, certiorari de¬ 
nied 77 S.Ct. 1386, 354 U.S. 927, 1 
L.Ed.2d 1439. rehearing denied 77 S. 
Ct. 1422, 364 U.S. 944, 1 L.Ed.2d 
1543, certiorari denied 79 S.Ct. 127, 
358 U.S. 886, 3 L.Ed.2d 114. 

75.5 U.S.—Johnson v. Hutler Bros., 

C. C.A.Minn., 162 F.2d 87, 172 A L.R. 

1167—Donahue v. Susquehanna 
Collieries Co.. C.C.A.Pa.. 138 F.2d 
3, 149 A.L.R. 271—Consolidated 

Timi»er Co. v. Womack, C.C.A.Or., 
132 F.2d 101—Robertson v. Argus 
Hosiery Mills. C.C A.Tenn., 121 F. 
2d 285, certiorari denied Argus Ho¬ 
siery Mills v. Robertson. 62 S.Ct, 
181, 314 U.S. 681, 85 L.Ed. 544. 

Asher v. William L. Crow Con.st. 
Co., D.C.N'.y., 118 F.Supp. 495— 
Byrne v. Metcalfe Const. Co., D.C. 
Neb., 99 F.Supp. 635—Maloy ♦v. 
Friedman, D.C.Ohio, 80 FSupp. 290 
—Kuhn V. Canteen Food Service, 

D. C.111., 77 F.Supp. 583—Patterson 
V. Allied Chemical & Dye Corp., D. 

C. N.Y., 69 F.Supp. 804—Barrett v. 
National Malleable & Steel Cast¬ 
ings Co, D.C.Pa., 68 F.Supp. 410 
—Timony v. Todd Shipyards Corp., 

D. C.N.Y.. 69 F.Supp. 779, afllrmcd, 

C. C.A., 151 F.2d 336, certiorari de¬ 
nied 66 S.Ct. 530. 327 U.S. 779, 90 
L.Ed. 1007—Booth v. Montgomery 
Ward & Co., D.C.Neb., 44 F.Supp. 
451—Owens v Greenville News- 
Piedmont, D.C.S.C., 43 F.Supp. 785 
—Stein V. Gordon Bros. Mfg. Co., 

D. C.Mo., 43 F.Supp. 249—Britt v. 
Cole Drug Co. of Boston, D.C.Mass,, 
39 F.Supp. 90—Missel v. Overnight 
Motor Tran.sp. Co., D.C.Md., 36 P. 
Supp. 980—Martin v. Lain Oil & 
Gas Co., D.C.lll., 36 F.Supp. 252— 
Divine v. Levy, D.C.La., 36 F.Supp. 
56—Fishman v. Marcouse, D.C.Pa., 
32 F.Supp. 460. 

75.10 U.S.—Johnson v. Butler Bros., 
C.C.A.Minn., 162 F.2d 87, 172 A.L. 
R. 1157—Donahue v. Susquehanna 
Collieries Co., C.C.A.Pa., 138 F.2d 
3, 149 A.L.R. 271—Consolidated 

Timber Co. v. Womack, C.C.A.Or., 
132 P.2d 101—Robertson v. Argus 
Hosiery Mills, C.C.ATenn., 121 F. 
2d 285, certiorari denied Argus Ho¬ 
siery Mills V. Robertson, 62 S.Ct. 
181, 314 U.S. 681, 85 L.Ed. 544. 

Asher v. William L. Crow Const. 
Co., D.C.N.Y., 118 F.Supp. 495— 
Byrne v. Metcalfe Const. Co., D.C. 
Neb., 99 F.Supp. 635—McCrae v. 
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Johnson, D.C.Md.. 84 F Supp. 220 
—Maloy V. Friedman, D.C i^hio, SO 
F.Supp. 290—Kuhn v. Canteen Food 
Service, D.C.lll., 7 7 F.Supp. 585— 
Patterson v. Allied Chemical & Dye 
Corp., D.CN.Y., 69 F.Supp 804 — 
Barrett National Malleable & 
Steel Castings C(» , D C.F’a , 68 F. 
Supp. 410—Adams v. Long. D.C.Mo. 
65 F.Supp. 310—Timony v. Todd 
Shipyard.s Corp., D C.N.Y.. 69 F. 

Supp. 779. aflirmed, C.C.A., 151 F.2d 
336, certiorari denied 66 S Ct. 530, 
327 U.S. 779, 90 L Ed, 1007—Booth 
v. Montgomery Ward Co., D.C. 
Neb., 44 F.Supp. 4."tl—Owens v. 
Greenville News-Piedmont. D.C’.S. 
C\, 43 F.Supp. 785- Stein v. (Jordon 
Bros. Mfg. Co, D.C.Mo., 43 F.Supp. 
249—CTard v. PJlmer C’ Breur, In<*, 
D.C.Ohio, 42 F.Supp. 701—CJordcm 
V. Paducah Ice Mfg. Co . D.C.Ky., 
41 F.Supp. 980—Fleming v. 'Whittc- 
more, D.C.Ky., 41 F Supp 767—Tol¬ 
liver V. Cudahy P.icking Co., D C. 
Tenn., 39 F.Supp. o.‘’.7—Britt v. Cole 
Drug t''o. of Boston, D.C.Mass,, 39 
F.Supp. 90—Farr v Smith Detec¬ 
tive Agency & Night Watch Serv¬ 
ice, D.C.Tex , 38 F.Supp. H)5— 

Stut'ker v. Roselle. D.C.Ky., 37 F. 
Supp. 864—Mis.scl v Overnight Mo¬ 
tor Tran.sp. Co., D.(.’ Md., 36 F.Supp. 
980—Lefevers v. CJeneral Export 
Iron & Metal Co., J)(\Tex, 36 
Supp. 838—Martin v. Lam Oil 
Gas Co., D.C.lll., 36 F.Supp. 252-- 
Berger v. ('Jiouser, l>.C\La., 36 F. 
Supp. 168—Divine v. Levy, D.C.La., 
36 h’.Supp. 65—'Townsend v. Bos¬ 
ton & M. R. Co., D.i’.Mass, 35 F. 
Supp. 938—Rogers v. Glazer, DC. 
Mo., 32 F.Supp 990—Lengel v. 
Newark Newsdealers Supply Co., D. 
C.N.J., 32 F.Supp. 567—Fi.shman v. 
Marcouse, D.C.Pa., 32 FSupp. 4 60 
—Campbell v. Superior Decalcom- 
inia Co., D.C.Tex., 31 F Supp. 663. 

75.15 U.S.—Manosky v. Bethlehem- 
Hlngham Shipyard, C.A.Mass., 177 
F.2d 629. 

75JiO U.S.—Messenger v. Traders 
Compress Co., D.C.Okl., 107 F.Supp. 
354—Geisert v. Corriveau, D.C. 
Mich., 140 F.Supp. 29. 

Mere aeoeesity of oonetmiag Act 

Fact that it might be necessary in 
course of litigation to construe Fair 
Labor Standards Act was not sufli- 
ciont to invoke federal jurisdiction 
on ground that action arose under 
the Constitution, laws, or treaties of 
United States, 

U.S.—Walker v. Bank of America 
Nat. Trust and Sav. Ass’n, C.A.Cal., 
2G8 F.2d 16. 
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35(1), that suits so arising are within the federal • These principles have been applied to actions to 
jurisdiction."f* 1 recover wages duc,'^®*^ extra compensation,'^®-^® 


76. U S.— Manosky v. Bothlehem- 
irin^-ham Shipyard, C.A.Masa,, 177 
K.2(i 52i)—JohriHon v. Butler Bros., 
Cr.A.Alinn.. 162 P\2d 87, 172 A.L.R. 
1157—Consolidated Timhor Co. v. 
Womack. C.C.A.Or., 132 F.2d 101— 
Hoht rtsori v. Arjfus Hosiery Mills, 
C.CA.Tenn., 121 F.2d 285, certiorari 
denit d Argru.s Hosiery Mills v. Rob- 
orl.s<.n, 02 S.Ct. 181, 314 U.S. 681, 
80 L.Ed. 544—Bowie v. Gonzalez, 
C.C V.Buerto Uico, 117 F.2d 11. 
lArne v. Metcalfe Const. Co., D. 

C. N. I)., 91) F.Supp. 035—Tobin for 
and on Behalf of Wiley v. Wilson, 

D. Cni., 98 F.Supp. 131—McCrae v. 
Johnson, Md., 84 F.Supp. 220— 
Maloy V. F^riedman, I^.C.Ghio, 80 F. 
Supf). 290—Tully v. Joshua Hendy 
Corji , D.C.Cal., 79 F.Supp. 709— 
Fen ante v. Trojan Powder Co., D. 

C. l'a., 79 F.Supp. 602—Fletcher v. 

Griiinell Bros.. D.C.Mich, 78 F. 

Supj). 339—Kuhn v. Canteen Food 
SerNice, D.C.TIl , 77 F.Supp. 585— 
Pattenson v. Allied Chemical & Dye 
Corp., DC.XY., 09 F Supp. 804 — 
Barrett v. National Malleable &- 
Steel Castin^^s Co, D C.Pa., 08 F. 
Supp. 410—<?rabb v. Weldon Bros., 
iXMowa, 65 F.Supp 309. nfflrmed 
in ji.irt and rever.sed in part on oth¬ 
er i^rounds, C.A., 164 F.2d 797— 
Smith V. Day & Zimmerman, D.C. 
Iowa, 65 F.Supp 209—Chanady v. 
Detroit Sheet Metal Work.s. D.C 
Mich., 64 F.Supp. 580, afhrmed, C.C. 
A., 158 F 2d 799, certiorari denied 
07 S Ct 1095, 330 U.S. 850, 91 L.Ed. 
1291—-'\ntis V. Montgomery Ward 
& Co., D.C.Mich,, 03 F.Supp. 069— 
Fletcher v. Grinncll Bros., D.C. 
Mioh. 02 F.Supp. 258, reversed on 
other grounds, C.C.A , 150 F.2d 337, 
conformed to, D.C., 04 F.Supp. 778 
—Ballard v. Consolidated Steel 
Corp., D.C.Cal., 61 F.Supp. 996— 
Timony v. Todd Shipyards Corp., 

D. C.N Y., 59 F.Supp, 779, afllrmed. 

C. C.A., 151 F.2d 336, certiorari de¬ 
nied 66 S.Ct. 530. 327 U.S. 779, 90 

D. Kd. 1007—Garner v. Mengel Co., 
D.C.Ky., 50 FSupp. 794—Booth v. 
Montgomery Ward & Co., D.C.Neb., 
44 F.Supp. 451—Owens v. Green¬ 
ville News-Piedmont, D.C.S.C., 43 
F.Supp. 785—Phillips v. Pucci, D.C. 
Mo., 43 F.Supp. 253—Stein v. Gor¬ 
don Bros. Mfg. Co., D.C.Mo., 43 F. 
Supp. 249—Mason v. T. P. Optical 
Mfg. Co., DC.N.Y.. 42 F.Supp. 98— 
Gordon v. Paducah I«‘e Mfg. Co., 
D.C.Ky., 41 F.Supp. 980—Fleming 
v. Whittemore, D.C.Ky., 41 F.Supp. 
7 (j 7 —Tolliver v. Cudahy Packing 
Co.. D.C.Tenn., 39 F.Supp. 337— 
Britt V. Cole Drug Co. of Boston, 
D.C.Mass., 39 F.Supp. 90—Farr v. 
Smith Detective Agency & Night 
Watch Service, D.C.Tex., 38 F.Supp. 
105—Fleming v, Wood-Fruitticher 


Grocery Co., D.C.Ala., 37 F.Supp, 
947—Stucker v. Roselle, D.C.Ky., 
37 F.Supp. 864—Missel v. Over¬ 
night Motor Transp. Co., D.C.Md., 
36 P\Supp. 980—^Liefevers v. Gener¬ 
al Export Iron & Metal Co., D.C. 
Tex.. 36 F.SuF»p. 838—Remer v. 
Czaja, D.C.Md, 36 F.Supp. 629— 
Martin v. Lain Oil & Gas Co., D.C. 
111., 36 F.Supp. 252—Berger v. 

Clouser, D.C.La., 36 F.Supp. 168— 
Divine v. Levy, D.C.La., 36 F.Supp. 
55—Townsend v, Boston & M. R. 
Co.. D.C.Mass., 35 F.Supp. 938— 
Rogers v. Glazer, D.C.Mo., 32 F. 
Supp. 990—Lengel v. Newark 
Newsdealers Supply Co., D.C.N.J., 
32 F.Supp. 567—Fishman v. Mar- 
couse, D.C.Pa., 32 F.Supp. 460. 
Well considered opinion 
U.S.—Campbell v. Superior Decal- 
corriinia Co., D.C.Tex., 31 F.Supp. 
663. 

Assumption of liability by purchase 

(1) Where one, with knowledge of 
a claim of liability under Fair Labor 
Standards Act, assumes, or becomes 
otherwise subject to, the obligation 
of such liability by contract of pur¬ 
chase, an action against him seeking 
recovery of an amount due under the 
Act is an action arising out of a law 
regulating commerce, and is within 
the federal district court’s jurisdic¬ 
tion, even though enforcement there¬ 
of again.st the particular defendant 
is dependent on the contract: and it 
is immaterial that plaintiff reiied on 
vendee’s assumption of vendor’s 
debts to secure collection of statu¬ 
tory indelitedness. 

U.S.—Adair v. Ferst, D.C.Ga., 45 F. 
Supp. 824. 

(2) Where vendee, wdth knowledge 
of plaintiff’.s claim against vendor un¬ 
der Fair Labor Standards Act, pur¬ 
chased vendor’s assets and agreed to 
assume vendor’s outstanding debts, 
and parties failed to comply with 
terms of Stale Bulk Sales Law re¬ 
quiring that notice of intention to 
sell be given to vendor’s creditors, 
that part of plaintiff’s action against 
vendee under Fair Labor Standards 
Act which sought In the alternative 
to hold vendee liable under Bulk 
Sales Law to extent of value of as¬ 
sets received by vendee was an action 
arising out of a law regulating com¬ 
merce and was within district court’s 
jurisdiction. 

U.S.—^Adalr v. Ferst, supra. 

Suit held not brought under act 

A suit by an employer against an 
employee wherein plaintiff asserts no 
violation of the Fair Labor Stand¬ 
ards Act, but merely seeks a declara¬ 
tory Judgment to the effect that the 
employer is not engaged In inter¬ 
state commerce and that the em¬ 
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ployee doe.s not come within the pur¬ 
view of the Act, does not arise under 
a law regulating commerce. 

U.S.—Consolidated Cos. v. Martin, D. 

C.La., 39 F.Supp. 567. 

76.5 U.S.—Robertson v. Argus Ho¬ 
siery Mills. C.C.A.Tenn., 121 F.2d 
285, certiorari denied Argus Ho¬ 
siery Mills V. Robertson, 62 S.Ct. 
181, 314 U.S. 681, 85 L.Ed. 514. 
Byrne v. Metcalfe Const. Co., D. 

C. Neb., 99 F.Supp. 636—Maloy v. 
Friedman, D.C.Ohio, 80 F.Supp. 290 
—Ballard v. Consolidated Steel 
Corp., D.C.Cal., 61 F.Supp. 996— 
Garner v. Mengel Co., D.C.Ky., 50 P. 
Supp. 794—Card v. Elmer C. Breur, 
Inc., D.C.Ohio, 42 F.Supp. 701— 
Gordon v. Paducah Ice Mfg. Co., 

D. CKy., 41 F.Supp. 980—Stucker 
V. Roselle, D.C.Ky., 37 F.Supp. 864 
—M.artin v. Lain Oil & Gas Co., D. 
C.in., 36 F.Supp. 252—Divine v. 
Levy, D.C.La., 36 F.Supp. 65—Rog¬ 
ers V. Glazer, D.C.Mo., 32 F.Supp. 
990—Fishman v. Marcouse, D.C.Pa., 
32 F.Supp. 460. 

Jnrisdictiou of parties aud subject 
matter 

U.S —Petway v. Dobson, D.C.Tenn., 
43 F.Supp. 277, vacated on other 
grounds 46 F.Supp. 114. 

Regular time 

U.S.—Asher v. William L. Crow 
Const. Co., D.C.N.Y., 118 F.Supp. 
495. 

XTupaid miuimum wages 

U.S.—Messenger v. Traders Compress 
Co., DC.Okl., 107 F.Supp. 354—Me- 
Crae v. John.son, D.C.Md., 84 F. 
Supp. 220—Ferrante v. Trojan 
Powder Co., D.C.Pa., 79 F.Supp. 
602—Timony v. Todd Shipyards 
Corp., D.CN.Y., 59 F.Supp. 779, af¬ 
firmed. C.C.A.. 151 F.2d 336, certio¬ 
rari denied 66 S.Ct. 530. 327 U.S. 
779, 90 L.Ed. 1007—Petway v. Dob- 
.son, D.C.Tenn., 43 F.Supp. 277. va¬ 
cated on other grounds 46 F.Supp. 
114—Phillips V. Pucci, D.C.Mo., 43 
F.Supp. 253—Mason v. T. & P. Op¬ 
tical Mfg. Co., D.C.N.y., 42 F.Supp. 
98—Lefevers v. General Export 
Iron & Metal Co., D.C.Tex., 36 F. 
Supp. 838—Remer v. Czaja, D.C. 
Md., 36 F.Supp. 629—Townsend v. 
Bo.ston & M. R. Co., D.C.Mass., 35 
F.Supp. 938—Lengel v. Newark 
Newsdealers Supply Co., D.C.N.J., 
32 P\Supp. 567. 

76.10 U.S.—Fletcher V. Grlnnell 
Bros., D.C.Mich., 62 F.Supp. 268, re¬ 
versed on other grounds, C.C.A., 150 
F.2d 337, conformed to, D.C., 64 
F.Supp. 778. 

Compeusatiou for aovouth oouaeou- 
UvB day of work 

District court did not have juris¬ 
diction, under Pair Labor Standards 
Act, of action by employees to re- 
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overtime compensation,i 5 or liquidated damag¬ 
es,76-20 or for travel time,’^®-26 as well as to an action 
to enjoin defendant from violating the Fair Labor 
Standards Act76-30 

A defendant cannot deprive the court of jurisdic¬ 
tion by raising a defense which is itself dependent 
on the exercise of jurisdiction so, he cannot 

defeat jurisdiction by admitting the existence of the 
Act but denying its application to himself for the 


employcc^®-^® 

Portal-to-Portal Act. The withdrawal from the 
federal district courts of jurisdiction over actions 
for portal-to-portal pay, except for activities com¬ 
pensable under an existing contract, custom, or prac¬ 
tice, by the Portal-to-Portal Act, which is an amend¬ 
ment to the Fair Labor Standards Act, is valid and 
constitutional,'^®-even as applied to a case pending 
at the time of the enactment of the Portal-to-Portal 


cover compensation for seventh con¬ 
secutive day of work at rates double 
the regular rate for designated peri¬ 
od, together with equal amount of 
liquidated damages, attorney's fees, 
and costs. 

U.S.—Kasper v. National Elec. Prod¬ 
ucts Corp., D.C.Pa., 70 P.Supp. 927, 
affirmed, C.C.A., 166 F.2d 434. 
76.15 U.S.—Markert v. Swift & Co., 
C.A.N.Y., 187 F.2d 104—Manosky v. 
Bethlehem-Hingham Shipyard, C.A. 
Mass., 177 F.2d 629—Johnson v. 
Butler Bros., C.C.A.Minn., 162 F.2d 
87, 172 A.L.R. 1157—Donahue v. 
Susquehanna Collieries Co., C.C.A. 
Pa., 138 F.2d 3. 149 A.L.K. 271. 

Geisert v. Corriveau, D.C.Mich., 
140 P.Supp. 29—^Asher v. William 
L. Crow Const. Co., D.C.N.Y., 118 
F.Supp. 496—Tobin for and on Be¬ 
half of Wiley v. Wilson, D.C.Ill., 98 
F.Supp. 131—McCrae v. Johnson, D. 

C. Md.. 84 P.Supp. 220—Till ly v. 
Joshua Hendy Corp., D.C.Cal., 79 
P.Supp. 709—Ferrante v. Trojan 
Powder Co., D.C.Pa., 79 F.Supp. 602 
—Fletcher v. Grinnell Bros., D.C. 
Mich., 78 P.Supp. 339—Pattenson v. 
Allied Chemical & Dye Corp., D.C. 
N.Y.. 69 P.Supp. 804—Barrett v. 
National Malleable & Steel Cast¬ 
ings Co.. D.C.Pa., 68 F'.Supp. 410— 
Crabb v. Welden Bros., D.C.Iowa, 
66 F.Supp. 369, affirmed in part 
and reversed in part on other 
grounds, C.A., 164 F.2d 797—Chana- 
dy V. Detroit Sheet Metal Works. 

D. C.Mich., 64 F.Supp. 580, affirmed, 

C. C.A., 158 P.2d 799, certiorari de¬ 
nied 67 S.Ct. 1095. 330 U.S. 850, 91 
L.Ed. 1294—Antis v, Montgomery 
Ward & Co., D.C.Mich., 63 F.Supp. 
669—Ballard v. Consolidated Steel 
Corp., D.C.Cal., 61 P.Supp. 996— 
Timony v. Todd Shipyards Corp., 

D. C.N.Y., 69 FSupp. 779, affirmed, 

C. C.A., 161 F.2d 336, certiorari de¬ 
nied 66 S.Ct. 630, 327 U.S. 779, 90 
L.Ed. 1007—Booth v. Montgomery 
Ward & Co., D.C.Neb., 44 F.Supp. 
451—Owens v. Greenville News- 
Piedmont, D.C.S.C., 43 P.Supp. 786 
—^Phillips V. Pucci, D.C.Mo., 43 F. 
Supp. 263—Stein v. Gordon Bros. 
Mfg. Co., D.C.Mo., 43 P.Supp. 249— 
Britt V. Cole Drug Co. of Boston, 

D. C.Mass., 39 P.Supp. 90—Parr v. 
Smith Detective Agency & Night 
Watch Service, D.C.Tex., 38 P.Supp. 
106—Missel V. Overnight Motor 


Transp. Co., D.C.Md., 36 P.Supp. 
980—Lefevera v. General Export 
Iron & Metal Co., D.C.Tex.. 36 F. 
Supp. 838—Berger v. Clouser, D.C. 
La., 36 F.Supp. 168—Lengel v. New¬ 
ark Newsdealers Supply Co., D.C. 
N.J.. 32 F.Supp. 567. 

Jnrisdiotloii of parties and subject 
matter 

U.S.—Windmassinger v. II. S. Getty 
& Co.. D.C.Pa., 79 F.Supp. 820— 
Lewellen v. Hardy-Burling ham 
M'in. Co., D.C.Ky,, 73 F.Supp. 63— 
Hausch V. Wolf. D.C.Ill., 72 F.Supp. 
658. 

Recovery as liquidated damages 

U.S.—Consolidated Timber Co. v. 
Womack, C.C.A.Or., 132 F.2d 101. 

76.20 U.S.—Markert v. Swift & Co., 

C.A.N.Y., 187 F.2d 101—Mano.^ky v. 
Bethlehem-Hingham Shipyard, C.A. 
Mass., 177 F.2d 529—Johnson v. 
Butler Bros., C.C.A.Minn., 162 F.2d 
87, 172 A.L.R. 1167. 

Messenger v. Traders Compress 
Co.. D.C.Okl.. 107 F.Supp. 354—Mc¬ 
Crae V. Johnson, D.C.Md., 84 P. 
Supp. 220—Maloy v. Friedman, I>. 

C. Ohio, 80 F.Supp. 290—^Windma.s- 
singer v. H. S. Getty & Co., D.C. 
Pa., 79 F.Supp. 820—Tully v. Josh¬ 
ua Hendy Corp., D.C.Cal., 79 F. 
Supp. 709—Ferrante v. Trojan 
Powder Co., D.C.Pa., 79 F.Supp. 
502—Lewellen v. Hardy-Burling- 
ham Min. Co., D.C.Ky., 73 F.Supp. 
63—Barrett v. National Malleable 
& Steel Castings Co., D.C.Pa., 68 
F.Supp. 410—Chanady v. Detroit 
Sheet Metal Works, D.C.Mich., 64 F. 
Supp. 580, affirmed, C.C.A.. 158 F. 
2d 799, certiorari denied 67 S.Ct. 
1095, 330 U.S. 850. 91 L.Ed. 1294— 
Ballard v. Consolidated Steel Corp., 

D. C.Cal., 61 P\Supp. 996—Garner v, 
Mengel Co., D.C.Ky., 60 P.Supp. 794 
—Booth V. Montgomery Ward & 
Co., D.C.Neb., 44 F.Supp. 451— 
Owens V. Greenville News-Pif‘d- 
mont, D.C.S.C., 43 P.Supp. 785— 
Mason v. T. & P. Optical Mfg. Co., 
D.C.N.Y., 42 F.Supp. 98—Gordon v. 
Paducah Ice Mfg. Co,. D.C.Ky., 41 
F.Supp. 980—Britt v. Cole Drug Co. 
of Boston, D.C.Mass., 39 F.Supp. 90 
—Parr v. Smith Detective Agency 
& Night Watch Service, D.C.Tex., 
38 P.Supp. 105—Lefevers v. Gener¬ 
al Export Iron & Metal Co., D.C. 
Tex., 36 F.Supp. 838—^Rcmer v. 
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rzaja, D.CMd., Sn F.Supp. 629— 
Berger v. Clouser. D.C.La., 36 F. 
Supp. 168—Divine v Levy, D.C.La , 
36 F.Supp. 65—Fishman v. Mar- 
couse, D.C.Pa., 32 F.Supp. 160. 

JnriadictioiL of partleg and subject 
matter 

U.S.—windmassinger v. H. S. Getty 
& Co., D.C.Pa., 79 F.Supp. 820— 
Lewellen v. Hardy-Burl Ingham 
Min. Co.. D.C.Ky., 73 P’.Supp. 63— 
Petway v. Dobson. D C Term., 43 
F.Supp. 277, vaiated on other 
grounds 46 F.Supp 11 1. 

76.25 U.S.—West v. Texas Co.. D.C. 

La., 65 F.Supp. 97. 

76.30 U.S.—Fleming v. Whittemore, 
D.C.Ky., 41 F.Sutit). 767—Fleming 
v. Wood-FruittJeher Grocery Co., 
DC.Alu., 37 F.Supp 947. 

Jurisdiction of parties and subject 
matter 

U.S.—Durkin v. Bell, D.C.Ark., Ill F. 
Supp. 599—^Walling v. Cimi Em¬ 
broidery & Novelty Co. D.C.N.Y., 
63 F.Supp. 601—Walling v. Para- 
mount-Richaiffs Theatres, D.C La., 
61 F.Supp. 290—Lenroot v. Kemp, 
D.C.Miss., 59 P.Supp. 605, reversed 
on other grounds, C.C A., 153 F.2d 
153—Walling v. Craig, D.C.MInn., 
53 F.Supp. 479—Fleming v. Miller. 
D.C.Minn., 47 F.Supp. 1004, modi¬ 
fied on other grounds, C.C.A., Wal¬ 
ling v. Miller, 138 F.2d 629, certio¬ 
rari denied 64 S.Ct. 781, 321 U.S. 
784, 88 L.Ed. 1076. 

Oppressive child labor 

U.S.—Lenroot v. Kemp, D.C.Miss., 59 
F.Supp. 605, reversed on other 
grounds, C.C.A., 153 F.2d 153. 

76.35 U.S.—Tobin for and on Behalf 
of Wiley V. Wilson, D.C.Ill., 98 F. 
Supp. 131. 

76.40 U.S.—Tobin for and on Behalf 
of Wiley V. Wilson, supra. 

76.45 U.S.—Pisch v. General Motors 
Corp., C.A.MIch., 169 F.2d 266, cer¬ 
tiorari denied 69 S.Ct. 405, 336 U.S. 
902, 93 L.Ed. 436, and Bateman v. 
Ford Motor Co., 69 S.Ct. 405, 336 
U.S. 902, 93 L.Ed. 436—Seese v. 
Bethlehem Steel Co., Shipbuilding 
Div., C.C.A.Md., 168 F.2d 68. 

Murray v. Homestead Valve Mfg. 
Co., D.C.Pa., 84 F.Supp. 572, affirm¬ 
ed, C.A., Thomas v. Carnegie-Illi- 
nols Steel Corp., 174 F.2d 711—Tul¬ 
ly v. Joshua Hendy Corp., D.C.Cal., 



36 C.J.S, 

The Act is to be given a construction to 
secure just, speedy, and inexpensive determination 
of actioiis.'^®*56 

It has been said that, under the provisions of the 
Act as a whole, there is no withdrawal of jurisdic¬ 
tion as such, but merely a denial of jurisdiction 
to enforce liability in the event that the prohibitory 
conditions set forth by the Act are establishcd7<>-^^ 
The Act docs not disclose a congressional intent to 
deny jurisdiction to the court over legitimate claims 


FEDERAL COURTS §§ 35(2)-35(3> 

of employees who have actually worked many hours 
in excess of forty hours permitted by the Fair Labor 
Standards ActA®-®^ 

§ 35(3). - Interstate Commerce Act 

Suits based on the Interstate Commerce Act are gen¬ 
erally within the federal Jurisdiction. 

Suits based on the Interstate Commerce Act are 
generally within the federal jurisdiction,^? without 


79 F.Supp. 709—Quinn v. California 
Shipimildingr Corp., D.C.Cal., 76 F. 
Supp 742—Smith v. Cudahy Pack¬ 
ing: Co., D.C.Minn., 76 F.Supp, 575, 
appeal dismissed, C.A., 172 F.2d 

223, I'arenteau v. Swift & Co.. 172 

F.2d 223, and Schempf v. Armour 
& Co. 172 P.2d 224—Bateman v. 
Ford Motor Co., D.C.Mich.. 76 F. 
Supp. 178, affirmed, C.A., Fisch v. 
General Motors Corp., 169 F.2d 266. 
certiorari denied 69 S.Ct. 405, 335 
T\S. 902, 93 L.Ed. 436, and Bate¬ 
man V, Ford Motor Co., 69 S.Ct. 405, 
335 F S. 902. 93 L.Ed. 436—Johnson 
V. Paik Cit,y Consol. Mines Co,, D. 
C.Mo . 73 F.Supp. 852—Sadler v. W. 
S Pickey Clny Mf^. Co.. D C.Mo.. 
73 F.Supp. 690—Boehle v. Electro 
Met.'illurgficnl Co., D.C.Or., 72 F. 
Supp. 21. 

Hays V. Hercules Powder Co., D. 
C.Mo., 7 F.H.D. 747. 

“It is plain that In passing* the 
Portal-to-Portal Act, it was the in¬ 
tention of Congress to deprive the 
Courts of Jurisdiction of . . . 

[suits by employees for portal-to- 
portnl pay under Fair Labor Stand- 
ard.s Actl, save and except where 
thore alleged a custom or contract 
such as IS set forth in Subsections 
(a) and (b).” 

U.S —Story v. Todd Houston Ship¬ 
building Corp, D.C.Tex., 72 F.Supp. 
690, 693. 

Season for rule 

Juri.sdiction of district courts giv¬ 
en by Fair Labor Standards Act may 
be wholly or in part taken away, 
changed, or modified without violat¬ 
ing constitutional provisions, and 
hence “Portal-to-Portal Act,” which 
in part took aw.ay such Jurisdiction, 
is constitutional. 

U.S.—Story V. Todd Houston Ship¬ 
building Corp., supra. 

Compensability by coat root, cnstoniy 
or practice 

(1) Under the Portal-to-Portal Act 
providing that no federal court shall 
have Jurisdiction of actions to recov¬ 
er overtime compensation under the 
Pair Labor Standards Act with re¬ 
spect to activity engaged In prior to 
May 14, 1947, not compensable by 
contract, custom, or practice, fact 
that activity was compensable by 

36 C.J.S.—14 


contract, custom, or practice is Juris¬ 
dictional. 

U.S.—Welsh V. W. J. Dinner Trans¬ 
fer Co., D.C.Pa.. 91 F.Supp. 685. 

Coyle V. Philadelphia Macaroni 
Co., D.C.Pa.. 9 F.R.D. 331. 

(2) Where employees suing for 
“portal-to-portal” pay under Fair La¬ 
bor Standards Act did not allege a 
custom or practice under which em¬ 
ployer was liable, and although they 
pleaded a written contract, they did 
not plead an express provision there¬ 
of showing such liability, district 
court had no Jurisdiction under the 
Porlal-to-Portal Act of 1947. 

U.S.—.Story V. Todd Houston Ship¬ 
building Corp., D.C.Tex., 72 F.Supp. 
690. 

Minitritini wogBs; Overtime oompea- 
sation 

(1) Under Portal-to-Portal Act, 
district court is without Juri.sdic¬ 
tion to enforce liability for, or impose 
punishment for failure to pay, min¬ 
imum wages or overtime compen.sa- 
tion unless case comes within specific 
exceptions contained in the Act. 

U.S.—Grazeski v. Federal Shipbuild¬ 
ing & Dry Dock Co., D.C.N.J., 76 F. 
Supp. 846. 

(2) District court was without Ju¬ 
risdiction of employees’ action for 
overtime compensation for time spent 
in going from means of transporta¬ 
tion to premises to place of work and 
return, in absence of allegation that 
any written or oral contract in force 
between employees and employer pro¬ 
vided for payment for such prelim¬ 
inary and postlimlnary activities. 
U.S.—Adkins v. E. I. Du Pont De Ne¬ 
mours & Co.. C.A.Okl., 176 F.2d 661. 
certiorari denied 70 S.Ct. 234, 338 
U.S. 895, 94 L.Ed. 660, certiorari 
denied 70 S.Ct. 661, 339 U.S. 936, 94 
L.Ed. 1353. 

76.50 U.S.—Bateman v. Ford Motor 
Co.. D.C.Mich., 76 F.Supp. 178, af¬ 
firmed, C.A., Fisch V. General Mo¬ 
tors Corp., 169 F.2d 266, certiorari 
denied 69 S.Ct. 405, 335 U.S. 902, 93 
L.Ed. 436. and Bateman v. Ford 
Motor Co., 69 S.Ct. 405, 335 U.S. 
902, 93 L.Ed. 436—Conwell v. Cen¬ 
tral Mo. Tel. Co., D.C.Mo., 74 P. 
Supp. 642—Johnson v. Park City 
Consol. Mines Co., D.C.Mo., 73 F. 
Supp. 862—Sadler v. W. S. Dickey 
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Clay Mfg. Co., D.C.Mo., 73 F.Supp. 
690. 

76.55 U.S.—Johnson v. Park City 
Consol. Mines Co., D.C.Mo., 73 P. 
Supp. 862. 

Typa of contract contemplated 

Written agreement protecting all 
rights to compensation under Fair 
Labor Standards Act was not the 
type of contract contemplated so a.s 
to give federal di.slrict court juris¬ 
diction of action for overtime pay. 
U.S.—John.son v. Park City Consol. 
Mines Co., supra. 

76.60 U.S.—May v. General Motors 

Corp, D.C.Ga., 73 F.Supp. 878. 

76.65 IT.S.—Conwell v. Central Mo. 
Tel. Co., D.C.Mo., 74 F.Supp. 642. 

77. U.S.—General American Tank 
(^ar Corporation v, El Dorado 
Terminal Co , Cal., 60 S.Ct. 325, 308 
U.S. 422, 84 L.Ed 361, rehearing de¬ 
nied 60 S.Ct. 466, 309 U.S. 694, 84 
L.Ed 1035—Lucking v. Detroit & 
Cleveland Nav. Co, Mich., 44 S.Ct. 
504, 26.5 U.S. 346, 68 L.Ed. 1047, 
certiorari denied 43 S.Ct. 363, 261 
U.S. 618, 67 L.Ed. 830. 

Mountain Lumber Co. v. Davis, 

C. C.A.N.Y., 11 F.2d 219, certiorari 
denied 46 S.Ct. 488, 271 U.S. 674, 70 
L.Ed. 1145. 

Gilmore v. Sander.sville R. Co., 

D. C Ga., 149 F.Supp. 725—Andrew 

G. Nelson, Inc. v. Jessup, D.C.Ind., 
134 F.Supp. 218—Produce Terminal 
Realty Corp. v. N. Y., N. H., and 

H. R. Co., D.C.Mass., 116 F.Supp. 
451. 

Southern Pac. Co. v. Peterson, D. 
C.Ariz., 43 F.2d 198. 

25 C.J. p 729 note 35 [c], [g]. 

Action as to order of Interstate Com¬ 
merce Commi.ssion see supra § 
35(1). 

Exclusive jurisdiction see Courts 9 
625. 

“Congress having set up certain re¬ 
quirements which the carrier must 
meet, when others seek by violence 
to prevent it from meeting those 
statutory obligations, it should be 
permitted to seek protection in a 
court of equity of the sovereignty 
imposing the obligation.” 

U.S.—Toledo, P. & W. R. R. v. Broth¬ 
erhood of Railroad Trainmen, En¬ 
terprise Lodge Na 27, C.CJV..I11., 



§§ 35(3)-35(4) FEDERAL COURTS 

regard to diversity of citizenship and a suit 
arising under this Act has been held to be one, in 
accordance with the statute, 28 U.S.C.A. § 1337, 
arising under a federal law regulating commerce.*^® 

On the other hand, the fact that a carrier is under 
the Interstate Commerce Act is not sufficient, in 
and of itself, to give a federal district court juris¬ 
diction of the subject matter of an action between 
two corporations of the same state concerning intra¬ 
state rates and an action for unfair competition 
based on the violation of a provision of the Inter¬ 
state Commerce Act has been held not to present a 
federal question, so that jurisdiction of the federal 
district court may not be invoked. '^8.10 


86 C. J. S* 

Where plaintiff alleges a single cause of action, 
seeking recovery either under the Interstate Com¬ 
merce Act or at common law, and recovery may not 
be predicated on the Act, the court, in the interest of 
economy and convenience, should dispose of the 
nonfederal questions raised by the common-law 
cause of action.'^^ 

§ 35(4). - Labor Injunction Law 

Federal courts have Jurisdiction of suits based on the 
federal labor injunction law. 

The federal courts have jurisdiction of suits based 
on the federal labor injunction law, 29 U.S.C.A. § 
101 et seq, without regard to the citizenship of the 
parties.75^ 


132 F.2d 265, 269, reversed on oth¬ 
er grounds Brotherhood of Rail¬ 
road Trainmen v. Toledo, P. & W. 

R. R,. 64 S.Ct. 413. 321 U.S. 60. 88 
L.Ed. 634. 150 A.L.R. 810. 

Aotion under Carmack Amendment 

U.S.—Peyton v. Railway Express 
Agency. Tex., 62 S Ct. 1171. 316 U. 

S. 350. 86 Li.Ed. 1525, rehearing de¬ 
nied 63 S.Ct. 23. 317 U.S. 705, 87 1... 
Ed. 663, rehearing denied 63 S.Ct. 
627, 318 U.S. 798, 87 U.Ed. 1162. 
rehearing denied 63 S.Ct. 658, 318 
U.S. 799, 87 L.Ed. 1163, rehearing 
denied 63 S.Ct. 970, 318 U.S. 802, 87 
L.Ed. 1164, and rehearing denied 63 
S.Ct. 1224, 319 U.S. 779, 87 L.Ed. 
1724. 

Lone Star Package Car Co. v. 
Baltimore & O. 11. Co., C.A.Tex., 
212 F.2d 14 7—Strickland Tran.s- 
portation Co. v. American Distrib¬ 
uting Co., C.C.A.Tex., 198 F.2d 546. 

Action by railroad company for 
freight charges 

U.S.-^White v. Atchi.son, T. & S. F. 
R. Co., C.C.A.Cal., 149 F.2d 919. 

Northern Pac. Ry. Co. v. Asso¬ 
ciated General Contractors of N. D., 
D.C.N.D., 152 F.Supp. 126. 

Damages to shipment of livestock 

U.S.—Strachman v. Palmer, C.A. 
Mass., 177 F.2d 427. 

Destrnotion of shipment hy lire 

U.S.—Caten v. Salt City Movers & 
Storage Co., C.C.A.N.Y., 149 F.2d 
428. 

Disohedience of order of Interstate 
Commerce Commission 

U.S.—Baltimore & O. R. Co. v. Chica¬ 
go Junction Ry. Co., C.C.A.Ill., 156 
F.2d 357. 

Dispnts between oarriers over divi¬ 
sion of revenue 

U.S.—Thompson v. St. Louis-San 
Francisco Ry. Co., C.A.Mo., 218 F. 
2d 166, certiorari denied 75 S.Ct. 
625, 348 U.S. 964, 99 L.Ed. 752. I 


Beetraining interference with per¬ 
formance of carrier’s duties 

U.S.—Toledo, P. & \V. R. R. v. Broth¬ 
erhood of Railroad Trainmen, En¬ 
terprise Lodge No. 27. C.C.A.Ill., 
132 F.2d 266, reversed on other 
grounds Brotherhood of Railroad 
Trainmen v. Toledo, P. & W. H. R., 
64 S.Ct. 413, 321 U.S. 50, 88 L.Ed. 
534, 150 A.L.R. 810. 

Effect of determination that ship¬ 
ment was intra-state 

In railroad company’.s action to re¬ 
cover transportation charges, where 
federal jun.sdiction was based on 
question whether shipments were in¬ 
terstate, court’s determination that 
.shipments were intra-state did not 
deprive it of jurisdiction to give 
judgment for intra-state rates ad¬ 
mittedly due, since fed<‘ral que.stion 
originally presented wa.s substantial. 
U.S.—Southern Pac. (’o. v. Van Hoos- 
ear, C.C.A.Cal., 72 F.2d 903. 

Effect of provisions constituting de¬ 
fense 

Alleged fact that the Interstate 
Commerce Act might contain provi¬ 
sions constituting a defense to ac¬ 
tions against carriers to recover un¬ 
der implied contracts the reasonable 
value of services rendered in sw itch¬ 
ing of freight cars would not make 
the actions arise under the Act, with¬ 
in meaning of statute. 28 U.S.C.A. § 
1331, providing that federal district 
courts of United States shall have 
original jurisdiction of all actions 
wherein matter in controversy ex¬ 
ceeds requisite jurisdictional amount | 
and arises under the Constitution, 
laws, or treaties of the United States. 
U.S.—South Carolina State Ports Au¬ 
thority V. Seaboard Air Line R. Co., 
D.C.S.C., 124 F.Supp. 633. 

77.5 U.S.—Baltimore & O. R. Co. v. 
Chicago Junction Ry. Co., C.C.A.Ill., 
156 F.2d 357. 

78. U.S.—Thompson v. St. Louis-San 
Francisco Ry. Co., C.A.Mo., 218 F. 
2d 166, certiorari denied 76 S.Ct. 
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625, 348 U.S. 961, 99 L.Ed. 752— 
White V. Atchison, T. & S. F. R 
Co.. C.C.A.Cal., 119 F 2d 919. 

Northern I*ac. Ky. Co. v. Associ¬ 
ated General Contractors of N. D., 
D.C.N.D., 162 F.Supp. 126—Gilmore 
v. Sandersville R Co., D.C.Ga., 149 
F.Supp. 725—Andrew G. Nelson, 
Inc. V. Jessup, D.(’Ind., 134 F.Sujip 
218—Great Northern Ry. Co. v. 
Armour & Co., D.C.Ill., 26 F.Supp. 
964. 

25 C.J. p 729 note 36 [a]. 

Action by carrier for additional 
charges and tax 

U.S.—Bernstein Bros. Pipe & Ma¬ 
chinery Co. V. Denver & R. G. W. 
R. Co., C.A.Colo., 193 F.2d 441. 

Effect of provisions constituting de¬ 
fense 

Alleged fact that the Interstate 
Commerce Act might contain provi¬ 
sions constituting a defense to ac¬ 
tions against carriers to recover un¬ 
der implied contracts the reasonniile 
value of services rendered in switch¬ 
ing of freight cars would not make 
the aetion.s arise under the Act with¬ 
in meaning of 28 U.S.C.A. § 1337. 

U.S.—South Carolina State' Ports Au¬ 
thority v. Seaboard Air Line R. Co , 
D.C.S.C., 124 F.Supp. 533. 

78.5 U.S.—Kansas City, Kan. v. 
Atchison, T. & S, F. Hy. Co.. D.C. 
Kan., 101 F.Supp. 1. 

Beparatlon for overcharge in freight 
rates 

U.S.—Kansas City, Kan. v. Atchison, 

T. & S F. Ry. Co., supra. 

78.10 U.S.—Consolidated Freight- 
ways v. United Truck Lines, C.A. 
Or., 216 F.2d 643, certiorari denied 
75 S.Ct. 582, 349 U.S. 906, 99 L.Ed. 
1242. 

Actions for unfair competition gener¬ 
ally see supra § 34 b. 

78.15 U.S.—Strachman v. Palmer, C. 
A.Mass., 177 F.2d 427. 

79. U.S.—^Myers v. Louisiana St A. 
Hy. Co., D.C.La., 7 F.Supp. 92. 
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§ 35(5). - Labor Relations 

Actions under the National Labor Relations Act, as 
amended by the Labor Management Relations Act, may 
or may not be within the federal Jurisdiction as actions 
arising under an act of Congress regulating commerce. 

Where a suit involves the construction of the 
National Labor Relations Act, 2^ U.S.C.A. § 151 et 


seq, as amended by the Labor Management Rela¬ 
tions Act, 29 U.S.C.A. §§ 141-197, known as the 
Taft-Hartley Act, a federal court may have juris¬ 
diction.8^^ The National Labor Relations Act, as 
amended by the Labor Management Relations Act, 
is a law regulating commerce, within the contem- 


80. U.S —Farmers Grain Co. v. To¬ 
ledo, I’. & W. R. R., D.C.Ill., 66 F. 
Supp. 84{j, reversed on other 
g-rounds, C.C A., 158 F.2d 109. va¬ 
cated t>n other grounds 68 S.Ct. 53, 
two CMsea, 332 U.S. 748, 92 L. Kd 
335—(]raee Co. v. Williams, D.C. 
Mo., I’O F.Supp. 263, affirmed, C.C. 

A. , 96 F.2d 478. 

ZaJuiLctioii aerainst state indnstrial 
commission 

Wherr business of employer and 
any representation of its employees 
for collective bargaining purposes 
affected commerce, so that National 
l^abor Relations Board had exclu¬ 
sive jurisdiction of collective bar¬ 
gaining dispute, state industrial com¬ 
mission would be enjoined from in¬ 
vading such jurisdiction by certify¬ 
ing re.sults of a collective bargaining 
election conducted by it. 

U.S.—N L. R. B. V. Industrial Com¬ 
mission of Utah, D.C.Utah, 84 F 1 
Supp 487. 

Labor organization as party I 

Section 301 b of th<‘ Taft-IIartley 
Act, 29 U.S.C.A. § 185 b, providing 
that a labor organization may sue or 
be sued in courts of the United States 
a.s an entity, does not enlarge the 
class of cases over which district 
courts were given juri.sdietlon, but 
merely makes clear the capacity of 
labor organizations to come or be 
brought into court as parties. 

]Mieh.- Square D Co. v. United Klee., 
Radio and Mach. Workers of Amer¬ 
ica, D.C.Mich., 123 F.Supp. 776. 

Internal controversy between onions 

Where bill of complaint by Michi¬ 
gan resident.^ against union, which 
was an unincorporated voluntary a.s- 
soelation and which had memliers 
who were residents of Michigan, per¬ 
tained to an internal controversy be¬ 
tween olllcers and members of the lo¬ 
cal union and the International Union 
and some of its officers, and the suit 
was not one for violation of a con¬ 
tract between an employer and a la¬ 
bor organization representing em¬ 
ployees in an Industry affecting com¬ 
merce, jurisdictional provisions of 
the Taft-Hartley Act could not be in¬ 
voked to confer jurisdiction on the 
federal district court. 

Xj.,s.—Murphy v. Hotel & Restaurant 
Emp. & Bartenders Intern. Union, 

B. dMich., 102 F.Supp. 488. 

Payments to employee representa¬ 
tives; welfaxn funds 

(1) Under section of Labor Man¬ 


agement Relations Act providing 
that district courts of United States 
shall have jurisdiction to restrain 
violations of .section restricting pay¬ 
ments to employee representative.s, 
allegation that the sum or value in 
controversy exceeded three thousand 
dollar.s is not required, but such .stat¬ 
ute grants jurisdiction to district 
court, in such a case, without regard 
to sum or value in controversy, if 
volume of commerce of employer is 
not de minimis. 

U.S.—Conditioned Air & Refrigera¬ 
tion Co. V. IMumbing and Pipe Fit¬ 
ting Labor-Management Relations 
Tru.st. lXC.C''al.. 159 F.Supp. 887, af¬ 
firmed. C.A.. 253 F.2d 427. 

(2) Subsection of act giving dis¬ 
trict court juri.sdiction to restrain 
violations of .section, applicable to in¬ 
dustry affecting commerce, of which 
subsection is a part was neces.sary to 
remove bars of Norris-LaGuardia and j 
Clayton Acts m enforcing violations 
of other subsections making it un¬ 
lawful for employer to pay or de¬ 
liver any money or thing of value to 
union representative or for union 
representative to accept such from 
employer, except where payment is 
made into properly established trust 
fund, i>ut sub.soetion conferring such 
juri.sdiction did not cstabli.sh any 
liroad jurusdiction for federal district 
court. 

Xj.s —Sander.s v. Birthright, D.C.Ind., 
172 F.Supp. 895. 

(3) Alleged action of union presi¬ 
dent in firing trustees of union wel¬ 
fare fund and attempting to seize 
property of trust fund to be admin- 
i.stered under new trustees was not 
forbidden by provision of act relat¬ 
ing to such trust fund.s, and sub¬ 
section of act giving federal courts 
jurisdiction of causes arising under 
that provi.slon did not confer on fed¬ 
eral court jurisdiction of action 
brought again.st president by several 
of the trustees to restrain him from 
seizing trust funds. 

U.S.—Sanders v. Birthright, supra. 

(4) Under provision of act relat¬ 
ing to restrictions on payments to 
employee representatives except of 
certain trust funds, federal court had 
jurisdiction to restrain disbursements 
of moneys of welfare fund by unau¬ 
thorized persons. 

U.S.— Philadelphia Nat. Bank v. Em¬ 
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ploying Bricklayers* Ass’n of Phil¬ 
adelphia, D.C.Pa., 169 F.Supp. 591. 

(5) Purpose of § 302 (e) of the act, 
29 TT.S.C.A. S 186 (e). conferring ju¬ 
risdiction on federal district courts 
to restrain violations of statutory re¬ 
strictions on payments to employee 
representatives is the removal of the 
bar of S 20 of the Clayton Act and 
bar of the Norris-LaGuardia Act, 
so as to permit federal courts, in cas¬ 
es in which jurisdiction was other¬ 
wise present, to enjoin violations of 
subsections (a) and (b) of the stat¬ 
ute. and it does not confer Jurisdic¬ 
tion on federal courts for the admin¬ 
istration of union welfare funds. 

U.S—Moses V. Ammond, D.C.N.Y., 

162 F.Supp. 866. 

(6) Proceeding by trustees of un¬ 
ion welfare fund for order authoriz¬ 
ing investment of funds in real es¬ 
tate was properly treated as one 
brought under § 302 (e), wherein dis¬ 
trict courts of the TTnited States are 
given jurisdiction to restrain viola¬ 
tions of § 302, and hence federal 
(*ourt, despite fact that proceeding 
was before it on petition to invest 
in real estate rather than by petition 
of union members to restrain expen¬ 
diture, would determine issues in¬ 
volved, since in effect court would re¬ 
strain expenditure should It refuse 
permis.slon to make the investment. 
TT.s.—In re Bricklayers’ Local No. 1 

of Pa. Welfare P^'und, D.C.Pa., 159 

F.Supp 37. 

(7) Statute. 28 U.S.C.A. § 1337. con¬ 
ferring jurisdiction on district 
courts of actions or proceedings aris¬ 
ing under an act of Congress regu¬ 
lating commerce or protecting com¬ 
merce against restraints and monop¬ 
olies, vests jurisdiction on federal 
courts over any suit In which it “is 
essential to plaintiff's success” that 
a payment to an employee represen¬ 
tative be deemed forbidden by the 
statute imposing restrictions on pay¬ 
ments to employee representatives by 
employers, but does not authorize 
federal courts to fashion a federal 
law of trusts to govern the admin¬ 
istration of union welfare funds. 

U.g.— Moses V. Ammond, supra. 

Szotion of act portaiaing to ▼•ane 

cannot be expanded by judicial inter¬ 
pretation to permit enlargement of 
jurisdiction of federal district courts 
In general. 

U.S.—Brooks v. H u n k i n-C o n k e y 

Const. Co., D.C.Pa., 95 F.Supp. 608. 
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plation of 28 U.S.C.A. § 1337, giving the federal gress regulating commerce, without regard to the 
•district courts original jurisdiction of any civil ac- amount in controversy or diversity of citizenship.^®-^ 
tion or proceeding arising under any act of Con- In the interest of industrial peace, the federal courts. 


^.5 U.S.—Association of Westing:- 
house Salaried Emp, v. Westing- 
house Elec. Corp., Pa., 75 S.Ct. 489, 
348 U.S. 437, 99 L.Ed. 610, rehear¬ 
ing denied 75 S.Ct. 657, 349 U.S. 
926. 99 L.Ed. 1266—Capital Service 
V. N. L. R. B., Cal., 74 S.Ct. 699, 347 
U.S. 601, 98 L.Ed. 887. 

Pood, Tobacco, Agr. and Allied 
Workers Union of America, Local 
186, V. Smiley, C.C.A.Pa., 164 F.2d 
922. 

United Steelworkers of America, 
AFL-CIO V. Knoxville Iron Co., D. 

C. Tenn., 162 F.Supp. 366—N. L. R. 

B. V. New York State Labor Rela¬ 
tions Bd.. D.C.N.Y.. 106 F.Supp. 

749—United Ofhoe and Profession¬ 
al Workers of America v. Smiley, 

D. C.Pa., 77 F.Supp. 659. 

Pederal question; health and welfare 
fund 

(1) Normal federal question la a 
jurisdictional requisite in relation to 
subject matter In a controversy be¬ 
tween an employer and a labor union 
representing employees m an indus¬ 
try affecting commerce. 

U.S.—International Ladies’ Garment 
Workers’ Union, AFL v. Jay-Ann 
Co., C.A.Tex., 228 F.2d 632. 

(2) Action by unincorporated labor 
organization to compel employer to 
pay, under terms of collective bar¬ 
gaining agreement, amounts due com¬ 
missioners of health and welfare 
fund, did not, despite interstate op¬ 
erations of organization and employ¬ 
er, present a federal question, and 
was not within jurisdiction of dis¬ 
trict court. 

U.S.—International Ladies’ Garment 
Workers’ Union, AFL v. Jay-Ann 
Co., supra. 

Closed shop agreemeutf 

Where theory of bill to enjoin en¬ 
forcement of state constitutional 
provision was that labor unions, as 
certified collective bargaining rep¬ 
resentatives of employees, were au¬ 
thorized iiy the National Labor Rela¬ 
tions Act to enter into closed shop 
agreements which such constitution¬ 
al provision prohibited, the action 
was a suit arising under a federal 
law regulating commerce. 

U.S.—American Federation of Labor 
v. Watson, Fla., 66 S.Ct. 761, 327 
U.S. 682, 90 L.Ed. 873. 

Xajnuotiou against picketing 

(1) Suit by National Labor Rela¬ 
tions Board to enjoin employer from 
enforcing an Injunction obtained 
against picketing by union in state 
court, on ground that action of state 
court invaded the exclusive jurisdic¬ 
tion of the board, conferred by the 
National Labor Relations Act, was a 
civil action or proceeding arising un¬ 


der an act of Congress regulating 
commerce, with result that the dis¬ 
trict court had jurisdiction of the 
subject matter. 

U.S.—Capital Service v. N. L. R. B.. 
Cal., 74 S.Ct. 699, 347 U.S. 601, 98 
L.Ed. 887. 

(2) Action by National Labor Re¬ 
lations Board, to enjoin employer 
from enforcing state court injunc¬ 
tion against union picketing on the¬ 
ory that National Labor Relations 
Act provided comprehensive and ex¬ 
clusive .system of regulation for such 
union conduct, which was also sub¬ 
ject of employer’s charge against un¬ 
ion with board's regional director, in¬ 
volved law regulating commerce, so 
that district court had jurisdiction 
over the subject matter. 

U.S.—N. L. R. B. v. Swift & Co., C.A. 
Mo., 233 F.2d 226. 

Zilcensiiig of labor agant 

(1) Action by labor union organiz¬ 
er and his union to enjoin municipal¬ 
ity from instituting or prosecuting 
criminal proceedings under ordinance 
requiring that any person employed 
as labor agent pay license tax of 
on^ thousand dollars plus one hun¬ 
dred dollars a day thereafter for con¬ 
tinuation of license presented sub¬ 
stantial question of whether ordi¬ 
nance collided with pre-emptive con¬ 
gressional legislation such as Na¬ 
tional Labor Relations Act, and fed¬ 
eral court had jurisdiction under 
statute giving jurisdiction in actions 
arising under acts relating to com¬ 
merce. 

U.S.—Denton v. City of Carrollton, 
Ga., C.A.Ga., 236 F.2d 481. 

(2) Federal district court had ju¬ 
risdiction of action by labor union 
and individual members thereof for 
declaratory judgment and to enjoin 
enforcement of city ordinance requir¬ 
ing license of any person engaging 
in occupation of labor union agent, 
without regard to diversity of citi¬ 
zenship or amount in controversy, be¬ 
cause it was a proceeding arising un¬ 
der the law to regulate commerce. 
U.S.—^United Steelworkers of Ameri¬ 
ca (AFL-CIO) V. Fuqua, D.C.Ky., 
162 F.Supp. 591, set aside on other 
grounds, C.A., 263 F.2d 694. 

Electloii; bargaining agent or rep¬ 
resentative 

(1) Federal courts have jurisdic¬ 
tion of an action by labor union to 
enjoin labor relations board from in¬ 
vestigating a labor controversy and 
certifying an exclusive collective bar¬ 
gaining agent contrary to the rights 
of the union under the National La¬ 
bor Relations Act, as a law regulat¬ 
ing commerce. 


U.S.—Food, Tobacco, Agr. and Allied 
Workers Union of Amorjca, Local 
186, v. Smiley, C.C.A.Pa., 164 F.2d 
922. 

(2) Federal district court had ju¬ 
risdiction over subject matter of ac¬ 
tion by union against state labor re¬ 
lations board to enjoin members 
from conducting election for purpose 
of determining bargaining represen¬ 
tative, as an action arising under a 
law regulating commerce. 

U.S.—United Office and Professional 
Workers of America v. Smiley, D. 
C.Pa., 77 F.Supp. 659—United Ullioo 
and Profes,sional Workers of Amer¬ 
ica V. Smiley, I».C.Pa., 75 F.Supp. 
695. 

(3) Where National Labor R. la- 
tions Board had determined that .sys¬ 
tem-wide rather than state-wide col¬ 
lective bargaining unit was more ap¬ 
propriate for agents of company do¬ 
ing interstate bu.siness, fact that 
election had not been held to deter¬ 
mine bargaining representative under 
state Labor Relations Act did not 
preclude federal court from taking 
Jurisdiction of suit to re.strain pro- 
coedinRs under state act and to oi'- 
tain declaratory judgment as to 
rights of system-wide bargaining 
representative, since state board was 
acting without power. 

U.S,—United Office and Profe.ssional 
Workers of Amc'riea v. Smiley, D 
C.Pa., 77 F.Supp. 639. 

(4) Where employer and two rival 
unions executed agreement, approved 
by regional director of national di¬ 
rector of National Labor Relations 
Board, for election to determine col¬ 
lective bargaining repre.sentative, ac¬ 
tion by union defeated in such elec¬ 
tion, based on alleged violation of 
agreement, was not within jurisdic¬ 
tion of federal district court in ab¬ 
sence of allegation of diversity of 
citizenship and jurisdictional amount 
U.S.—Sun Ship Employees Ass’n v. 

National Labor Relations Board, 
C.C.A.Pa., 139 F.2d 744. 

Action to compel audit and financial 
report 

Labor Management Relations Act 
provisions pertaining to union’s fil¬ 
ing of Its constitution, bylaws, and 
certain reports merely describe ad¬ 
vantages which may be gained by 
compliance with such provision, and, 
therefore, action by union members 
to compel union and its officers to 
make an audit and financial report 
was not an action arising under a law 
regulating commerce and, hence, was 
not within federal district court’s 
jurisdiction. 

U.S.—^Adams v. International Broth, 
of Boilermakers, Iron Ship Build* 
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Tinder the Labor Management Relations Act, were 
given jurisdiction of labor contracts without reser¬ 
vation or dcMiial of any of their other inherent 
or traditional powers, legal or equitable. 

The section of the Labor Management Relations 
Act, § .^01 (a), 29 U.S.C.A. § 185, allowing actions 
for violation of contracts between an employer and 
a labor organization representing employees in an 
indtistrj^ affecting commerce, or between such labor 
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organizations, to be brought in the federal district 
courts without regard to the amount in controversy 
or the citizenship of the parties does not constitute 
an invalid extension of the federal judicial pow¬ 
er ; 80 .i 6 and a suit brought thereunder is, with 
respect to jurisdiction, one arising under a law of 
the United States, so that diversity of citizenship 
is not required. This provision has created a 
new substantive right actionable in the federal 
courts,25 and a federal remedy which is not con- 


ers, Blacksmiths, Forgors and 
Helpe rs. CAKan., 262 F.2d 835, 
Special oommisBion under state act 
Fcdcivil district court had jurisdic¬ 
tion of suit by bus company afiainst 
special '•ommi.ssion appointed pursu¬ 
ant to state labor mediation act. to 
enjoin any hcarinj?s or Invo.stiKo- 
tions pursuant to the act, on k round 
that comiiany rendered services to 
IboMP ongawed in intiu-statc commerce 
within meaning of the Lalior Man¬ 
agement Helation.s Act, under 28 TJ. 
S.C.A. § 13.37. 

U.S.—(Irand Rapids City Coach Innc.s 
V IIowJetL. D.C.Mich., 137 F Supp. 
667. 

80.10 l^S—Textile Workers Union 
of America v Lincoln Mills of Ala., 
Ala. 77 Srt. 912, 363 U.S. 448, 1 L, 
Ed 2d 972 

A. U. Bull S. S. Co. V. Seafarers’ 
Intern. Union of North America, D, 

C. N.Y., 155 FSupp. 739. 

Prior to 1932 Norris-LaOuardia 
Act, federal courts had been drawn 
into the field of labor dispute.s under 
the guise eitlier of enforcing federal 
statutes, principally the Sherman 
Act, or through diversity of citizen¬ 
ship jurisdiction. 

U.S.—Brotherhood of Railroad Train¬ 
men V. Chicago River and Indiana 
R. Co., Ill., 77 S Ct 635. 353 U.S. 
30, 1 L.Ed.2d 622, rehearing denied 
77 S.Ct. 823, 353 U.S. 948, 1 L.Ed.2d 
857. 

A. H. Bull S. S. Co. V. Seafarers’ 
Intern. Union of North America, 

D. (\N.Y., 155 F.Supp. 739. 

80.15 U.S.—International Plainfield 
Motor Co. V. Local No. 343, Intern. 
Union, United Auto, Aircraft and 
Agr. Implement Workers of Amer¬ 
ica, C.I.O.. D.C.N.J., 123 F.Supp. 
683—Waialua Agr. Co. v. United 
Sugar Workers, ILWU Local 142, 
D.C.Hawaii, 114 F.Supp. 243—Wil¬ 
son & Co. V. United Packinghouse 
Workers of America, D.C.N.Y., 83 
F.Supp. 162. 

Scope of JnriBdiotiou granted fed¬ 
eral courts under this provision is 
only as wide as neecssary to complete 
the permissible action of court in 
such circumstances of limited Juris¬ 
diction. 

U.S.—International Longshoremen’s 
and Warehousemen’s Union, Local 


142 V. Libhy. McNeill & Libby, D.C, 
Hawaii, 114 F.Supp. 249, motion do¬ 
med 115 F.Supp 123, affirmed, CA, 
221 F,2d 225. 

DeilvatloxL of Jarlsdictioa 

Under this section, and under Ar¬ 
bitration Act, jurisdiction Is derived 
from Article 111 of the United States 
Con,stitution, which gives courts of 
the United States jurisdiction in cas- 
c,s in law and equity ari.smg under 
laws of the United States. 

U.S—Local 19, Warehouse. Process¬ 
ing and Di.stributive Workers Un¬ 
ion, Retail, Wholc.salo and Dept 
Store Union v. Buckeye Cotton Oil 
Co., C.ATenn.. 236 F.2d 776, cer¬ 
tiorari denied 77 S Ct 1293, 3.51 U. 
S. 910. 1 LEd.2d 1428—Local 205, 
United Elec., Radio and Mach, 
Workers of America (UE) v. Oeri- 
eral KIoc. Co. C A Mass., 233 F.2d 
85, affirmed 77 S Ct. 921, 353 U.S. 
647, 1 L,Ed.2d 1028. 

Legislative intent 

(1) Such provi.sion indicated con¬ 
gressional intent that federal courts 
should fa.shion federal law to bo ap¬ 
plied to federal rights thereby giv¬ 
en; and case or controversy arising 
under that subsection is one within 
purview of judicial powers, as defined 
by Constitution. 

U.S.—Textile Workers Union of 

America v. Lincoln Mills of Ala., 
Ala., 77 S.Ct. 912, 923, 353 U.S. 448, 
1 L.Ed.2d 972. 

(2) In enacting this provision, Con- 
gro.ss was concerned with reshaping 
labor-management legal relations and 
was taking precise steps to declared 
and announced objectives, one of 
which was the elimination of obsta¬ 
cles to suits in federal court.'s. 

U.S,—International Longshoremen’s 
& Warehousemen’s Union v. Juneau 
Spruce Corp., Alaska, 72 S.Ct. 236, 
342 U.S. 237, 96 L.Bd. 276. 

(3) Primary concern of Congress 
in giving federal courts jurisdiction 
over suits for violation of labor con¬ 
tracts was that unions, as well as 
employees, should be bound by collec¬ 
tive bargaining agreements, but there 
was also a broader concern with a 
procedure for making such agree¬ 
ments enforceable in courts by either 
party; and the Act, In addition to j 
conferring Jurisdiction over such | 
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suits, expresses federal policy that 
federal courts should enforce such 
(’onlract.s, on behalf of or against 
labor orgnnization.s, and that indus¬ 
trial peace can be best obtained only 
in that way. 

T’.S.—Textile Workers Union of 
America v. Lincoln Mills of Ala., 
Ala., 77 S.Ct. 912, 923, 353 U.S. 448, 
1 LEd.2d 972. 

80.20 —Hamilton Foundry & 

Mach Co. V. Int«‘rnational Molders 
& Foundry Worker.s Union of 
North America. C.A Ohio. 193 P.2d 
209. certiorari denied 72 S.Ct. 1060, 
343 U.S. 966. 96 L.Ed. 1363. 

Colonial Hardwood Flooring Co. 
V. International Union United Fur¬ 
niture Workers of America, D.C. 
Md.. 76 F.Supp. 103. 

Ca.«ies arising under laws of United 
States generally see supra § 30. 

80.25 U.S—Shirley-Herman Co. v. 
International Hod Carriers, Build¬ 
ing i8: Common Laborers Union of 
America. C.A.N Y., 182 F.2d 806— 
Sohutte V. International Alliance 
of The-atrical Stage Emp. and Mov¬ 
ing Picture Mach. Operators of U. 
S. and Canada, C.A Cal.. 182 F.2d 
158, rehearing denied 183 F.2d 685. 
certiorari denied 71 S Ct. 64, 340 
US. 827. 95 L.Ed. 608. rehearing 
denied 71 S.Ct. 191, 340 U.S. 886, 96 
L.Ed. 643. 

Tool and Die Makers Lodge No. 
78 Intern. A.s.s'n of Machinl.««t.q. 
AFI-i-CIO V. General Elec. Co. X- 
Ray Dept., DC.Wis.. 170 F.Supp. 
945—Textile Workers Union of 
America, CIO v. Aleo Mfg. Co., D. 
C.N.C, 94 FSupp 626—Colonial 
Hardwood Flooring Co. v. Interna¬ 
tional Union United Furniture 
Workers of America, D.C.Md., 76 F. 
Supp. 493. 

“Section 301 (a) is a grant of fed¬ 
eral-question jurisdiction and thus 
creates a federal, substantive right.’’ 
U.S.—Association of Westinghouse 
Salaried Emp. v. Westinghouse 
Elec. Corp., C.A.Pa., 210 F.2d 623, 
625, affirmed 76 S.Ct. 488, 348 U.S. 
437, 99 L.Ed. 510, rehearing denied 
76 S.Ct. 657, 349 U.S. 926, 99 L.Ed. 
1256. 

Casts arisliig undtr lavs of Vaittd 
States 

Provision is not concerned merely 
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trolled by state law.®®*^® This provision is for the 
purpose only of giving jurisdiction to the federal 
courts in cases involving labor contracts; it does 
not give the federal courts any different or addition¬ 
al power than a state court would have if the action 
had been brought there.The section of the 
Labor Management Relations Act, § 301, contain¬ 


ing the provision, has been held to l)c a special and 
limited grant of jurisdiction which must be strictly 
construed.®®*^® 

Particular actions have been held to be within 
the jurisdiction of the federal courts under this 
provision, 80.46 while other actions have been held 


with procedural matters, but confers 
substantive rights within meaning of 
constitutional provision giving Unit¬ 
ed States courts jurisdiction in cases 
arising under the laws of the United 
States. 

U.S.—Liudlow Mfg. & Sales Co. v. 
Textile Workers Union of America 
(CIO), D.C.Del., 108 F.Supp. 45. 
Field pre-empted hy Ooagreee 

Statute created a new, federal, sub¬ 
stantive right, and Congress pre¬ 
empted field in that area, and a plain¬ 
tiff within statute must bring such 
suit in federal district court. 

U.S.—Swift & Co. v. United Packing¬ 
house Workers of America, D.C. 
Colo., 177 F.Supp. 511—Fay v. 
American Cystoscopic Makers, D.C. 
N.Y., 98 F.Supp. 278. 

Origtaal sait; private litigant 

Suit for violation of collective liar- 
gaining agreement may be brought in 
federal district court originally and 
by a private litigant. 

U S.—Swift & Co. V. United Packing¬ 
house Worker.s of America, D.C. 
Colo., 177 F\Supp. 511. 

80.30 U.S.—Swift & Co. v. United 
Packinghouse Workers of America, 
supra—Textile Workers Union of 
America. CIO v. Aleo Mfg. Co., D, 
C.N.C., 94 F.Supp. 626. 

80.35 U.S —Mercury Oil Refining Co. 
V. Oil Workers Intern. Union, CIO, 
C.A.Okl , 187 F.2d 980. 

80.40 U.S—Schattc v. International 
Alliance of Theatrical Stage Kmp. 
and Moving Picture Mach, Opera¬ 
tors of IT. S. and Canada, DC.Cal., 
84 F.Supp. 669. 67.3. affirmed, C.A.. 
182 F.2d 158. rehearing denied 183 
F.2d 685, certiorari denied 71 ,S.Ct. 
64, 340 IT S. 827, 96 D.Ed. 608, re¬ 
hearing denied 71 S.Ct. 194, 340 U.S. 
885, 95 D.Kd. 643. 

“This especially so in the light of 
the history of legislation dealing 
with labor relations and disputes 
such as the Clayton Act, 15 U.S.C.A. 
§ 17, the Norris-LaGuardia Act, 29 
U.S.C.A. 8 101 et seq., the Wagner 
Act, 29 U.S.C A. 8 161 et seq., and the 
Act under consideration.” 

U.S.—Schatte v. International Alli¬ 
ance of Theatrical Stage Bmp. and 
Moving Picture Mach. Operators 
of U. S. and Canada, supra. 
Salargamaat of Jurisdiction; Norris- 
KaOnardla Act 

Labor Management Relations Act 
of 1947 did not enlarge class of cases 
over which federal district courts 


have jurisdiction, nor did it remove 
restrictions of the Norns-LaGuardia 
Act, which forbids federal district 
courts from hearing Injunction cases 
against labor organizations, even 
though cases arise from violation of 
labor relations contract. 

U.S.—Castle & Cooke Terminals v 
Local 137 of Intern. Longshore¬ 
men’s and Warehousemen's Union, 
D.C.Hawaii, 110 F.Supp. 247. 

80.45 U.S.—United Const. Workers. 

Division of DIst. 50, United Mine 
Workers of America v. Electro 
Chemical Engraving Co., D.C.N.Y., 
175 F.Supp. 54—^Wilson Bro.s. v. 
Textile Workers Union, D.C N.Y., 
132 F Supp. 163, certiorari denied 
76 S.Ct. 70, 350 U.S 834, 100 L.Ed 
745—Food & Service Trades Coun¬ 
cil V. Retail A.s.soclate.s, D.C.ohio, 
115 F.Supp 221—Colonial Hard¬ 
wood Flooring Co. v. International 
Union United Furniture Workers 
of America, D.C Md., 76 F.Supp. 
493 

Detenniiiatloii of rights under collec¬ 
tive hargaiulng agreement 

U.S.—Cuneo Ea.stern Press, Inc., of 
Pa. V. Bookbinders and Bindery 
Women’s Union, Local No. 2, D.C. 
I^s., 176 F.Supp. 966—Local Union 
No. 1055. Intern. Broth, of Elec. 
Workers. AFL-CIO v. Gulf Power 
Co.. D.C.Fla., 175 F.Supp. 316-— 
United Steel Workers of America 
V. Shakespeare Co., D.C.Mich., 84 F. 
Supp. 267. 

Action for money damages for breach 
of contract 

IT.S.—Shirley-Herman Co. v. Inter¬ 
national Hod Carriers, Building & 
Common Laborers Union of Amer¬ 
ica. C.A.N.Y., 182 F.2d 806. 

International Plainfield Motor Co. 
V. Local No. 343, Intern. Union, 
United Auto., Aircraft and Agr. Im¬ 
plement Workers of America, 
O.I.O., D.C.N.J., 123 F.Supp. 683— 
Local 937 of Intern. Union United 
Auto., Aircraft and Agr. Imple¬ 
ment Workers of America, C. I. O. 
V. Royal Typewriter Co., D.C.Conn., 
88 F.Supp. 669—United Steel Work¬ 
ers of America v. Shakespeare Co., 
D.C.Mich., 84 F.Supp. 267. 

Action by ous local of union 
against another local to settle a rep¬ 
resentational dispute which involved 
construction of constitution of par¬ 
ent union. 

U.S.—Local 2608, Lumber and Saw¬ 
mill Workers, United Broth, of 
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Carpenter.*^ and .loincrs, AFI.r-(TI(> 
v. Millmt‘n’s Lcxal 1496, TTnilod 
Broth, of Carpenters and Joiners, 
AFL-CIO, D.C.Ciil , 169 F.Supp. 765. 

Violations affecting rights of em¬ 
ployees as whole 

Where union.s’ » omplaints W'ere 
that collective bargaining agreements 
were violated by employer by unilat¬ 
eral changing of seniority of one em¬ 
ployee. adversely affecting other em¬ 
ployees. failure to jiay proper vaca¬ 
tion pay, violation of .seniority rights, 
dis.solutiori of a department, failure 
to place a floor inspector on a partw- 
ular job. and changing in<*entive 
rates, such violations .affected rights 
of employees as a whol(‘. as distin¬ 
guished from uniquely personal 
rights su<*h ns arise under individ¬ 
ual employment contracts, and if 
such complaints were made the sub¬ 
ject of actions for breaches by em¬ 
ployer of the collective bargaining 
agn‘ements. such actions would be 
within original jurisdiction of fed¬ 
eral district court. 

U.S—Tool and Die Makers Lodge No 
78 Intern. Ass’n of Machinist.s, 
AFL-CIO V. General Elec Cn., 
X-Ray Dept., D.CAVis, 170 F.Supp. 
94,5. 

Rights under contract containing 
check-off provisionB 

(1) District court had jurisdiction, 
under act, over the pfirtie.s and sul*- 
joct matter of action by president 
and representative of members of a 
labor union against employer for a 
declaration of rights under contract 
between employer and union contain¬ 
ing check-off provisions. 

U.S.—Durkin v. John Hancock Mut. 
Life Ins. Co., D.C.N.Y., 11 F.R.l). 
147. 

(2) Federal court had jurisdiction 
of suit by union to compel employer 
to continue to deduct union dues pur¬ 
suant to contract and to obtain judg¬ 
ment for amount of duos which em¬ 
ployer had failed to collect. 

U.S.—United Steelworkers of Ameri¬ 
ca, AFL-CIO V. Knoxville Iron Co., 
D.C.Tenn., 162 F.Supp. 366. 

Actions as to arbitration 

(1) Federal courts have Jurisdic¬ 
tion to determine the obligation of 
parties to arbitrate disputes under 
collective bargaining agreements in 
industries affecting commerce. 

U.S.—Armstrong-Norwalk Rubber 

Corp. V. Local Union No. 283, Unit¬ 
ed Rubber, Cork, Linoleum and 
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not to be within such jurisdiction thereunder.80.50 | go, the provision does not apply to an action 'by 


Plastic Workers of America, AF 
L-ri.O., P.C.Conn., 167 F.Supp. 
N17. 

(2) l’'e(1or{il district court had Ju¬ 
risdiction of an action by a union to 
compel an employer to submit griev¬ 
ances to arbitration under terms of 
a collt I’tive barjfaining: agreement. 

IT S.—International Union of Elec., 
lladio and Mach. Workers (AFU- 
(’lO) V. Westini^housc Elec. Corp., 
D.C Pa., 161) F.Supp. 798. 

UP.—I'Jveningr Star Newspaper Co. 
V. Columbia Typojjrraphical Union 
No. 101, D.C., 121 F.Supp. 322. 

(3) l-’ederal di.strict court had Ju- 
ri.sdiction of action by labor union 
.S(M*king; to have submitted to arliitra- 
tifin a grii'vance with respect to dis- 
I'hargrc of employee 

US—International Union of Operat¬ 
ing: Kiifiinoens (AFL-tUO), Local 
No .‘181 V. IMons'into Chemical Co., 
D.C Ark., 164 F.Supp. 406. 

(1) F(‘dernl district court has Ju- 
risdietion of suit l»y union against 
employer to enforce speeillc perform¬ 
ance of arbitration of matter made 
nriiitrable liy terms of labor-manag'e- 
ment ap.rei'nient. 

US—U^nited Furniture Workers of 
America (AFL-CIO) v Little Rock 
Furniture Mf« Co., U C Ark., 118 
F.Supp. 129. 

(r>) k’'ederal district court had ju- 
risdH’tion of civil action by union for 
specifle enforcement of arbitration 
award, money dainap:ea, and declara- 
tor.\ judgrmi'nt, under compulsory ar¬ 
bitration jiroMsioris of collective bar- 
g:aining: agrreement. on ba.sls of fed¬ 
eral jurisdiction under Taft-Hartley 
Act. 

U.S.—United Elec., Radio and Mach. 
Workers of America (U E.) Amal¬ 
gamated Local 2ri9 V. Worthington 
Corp. (Hiilyoke Works), C.A.Mass., 
2.36 F.2d 364. 

(6) Under thi.s provision, action 
could be brought liy union, to compel 
arbitration, in federal court, with 
remedy derived from United States 
Arliitralion Act. 

tj.s —Engineers Ass’n v. Sperry Gy¬ 
roscope Co, D.C N.Y., 148 F.Sujip. 
021, atllrmed. C.A.. 251 F.2d 133. 
certiorari denied 78 S.Ct. 774, 366 
U.S. 932, 2 L Ed.2d 762. 

(7) Under this provision, arbitra¬ 
tion agreements included in collective 
bargaining agreements arc enforce¬ 
able in federal courts, and a suit to 
compel such arbitration may be 
brought in federal court.s, and once a 
suit has been brought to compel ar¬ 
bitration federal court has Jurisdic¬ 
tion to enforce the award. 

U.S.—Minkoff v. Scranton Frocks, 
Inc., D.O.NY., 172 F.Supp. 870. 

(8) District court had Jurisdiction 
over action by association of em¬ 


ployers and one of the employers 
against union to require union to 
perform specifically Its alleged obli¬ 
gations under collective bargaining 
agreement with a.s.sociation to arbi¬ 
trate dispute, which culminated in 
discharge of employee by one of the 
employers and ensuing strike or work 
stoppage, and for damages allegedly 
suffered by that employer by rea.son 
of the work stoppage. 

U.S.—Structural Steel & Ornamental 
Iron Ass’n of N. J.. Inc. v. Shop¬ 
mens Local Union No. 645 of In¬ 
tern. Ass’n of Lridge, Structural 
and Ornamental Iron Workers, D.C. 
N.J.. 172 F.Supp. 354. 

(9) Where employers filed com¬ 
plaint baaed on violation of collective 
bargaining contract under this ])rovi- 
.sion, United States dhstnoi court had 
jurisdiction of such proceeding, not 
because of diversity of citizenship, 
but because .section under which suit 
was initiated bases the matter on a 
federal que.stion, and the court jiro- 
ceed.s as to this federal question by 
applying federal law. and the only 
fediTul arbitration law applicable 
was the Federal Arbitration Act. 

U S.—Arthur Imerman Undergar¬ 
ment Corp. V. Local 162. Intern. 
Ladies’ Garment Workers’ Union, 
A.F. of L.-CI.O., D.C.NJ., 145 F. 
Supp. 14. 

(10) Under this pmvision, district 
court has federal Juri.sdiotion to de¬ 
termine whether an issue l.s arbitra¬ 
ble under the terms of a collective 
liargaining contract; but the district 
court has Judicial discretion as to 
whether to exercise that juri.sdic- 
tion, and will exercise that jurisdic¬ 
tion in a case where the arbitrator 
has already made hi.s determination 
on the i.ssuo of arbitrability, and his 
determination was agreed liy the par¬ 
ties to be advisory rather than eon- 
c-lusive. 

XT.S.— New Bedford Defense Products 
I)ivi.mon of Firestone Tire & Itub- 
ber Co. v. Local No. 1113 of Intern. 
Union, United Auto, Aircraft and 
Agr. Implement Workers of Amer¬ 
ica (TTAW, AFL-CTO), D.C.Mass, 
160 F.Supp. 103, affirmed, C.A., 258 
F.2d 522. 

(11) In action by employer for pre¬ 
liminary injunction restraining un¬ 
ion from taking any action to secure 
award by arliitrator on grievance 
claim and fur other relief, wherein 
union filed counterclaim alleging that 
employer violated promise to abide 
by arbitrator’s award and to submit 
grievance of type Involved to arbi¬ 
tration and sought specifle perform¬ 
ance. court had Jurisdiction to hear 
counterclaim filed by the union. 

U.S.—New Bedford Defense Products 

Division of Firestone Tire & Rub¬ 
ber Co. V. Local No. 1113 of Intern. 
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Union, United Auto., Aircraft and 
Agr. Implement Workers of Amer¬ 
ica (UAW, AFL-CIO), supra. 

(12) The United States district 
court had Jurisdiction of labor organ¬ 
ization’s action to compel arbitration 
of a dispute, at instance of newspa¬ 
per guild, concerning discharged em¬ 
ployee, where suit was filed for sole 
purpose of obtaining enforcement of 
arbitration contract between guild 
and an employer, and court was not 
being asked to determine the proprie¬ 
ty of employee’s discharge or to af¬ 
ford him any remedy. 

U.S.—Item Co. V. New Orleans News¬ 
paper Guild, C.A.La., 206 F.2d 865. 

(13) Other actions. 

U.S.—Enterprise Wheel & Car Corp. 
V. United Steelworkers of America, 

C. A AV.Va., 269 F.2d 327—Textile 
Workers ITnion of America v. Cone 
Mills Corp., C.A.N.C., 268 F.2d 920. 

Ciineo Ea.stcrn Press, Inc., of Pa, 
V. Bookbinders and Bindery Wom¬ 
en’s Union, Local No. 2, D.C.Pa., 
176 F.Supp. 956. 

80.50 U.S—Local Lodge 2040, In¬ 
tern. Ass’n of Machinists, AFL-CIO 
V Servol, Inc., C A.Ind., 268 F.2d 
692. 

Constraotion of collective bargaining 
agreement; unpaid wages 

(1) Action by labor organization 
for eon.struction of collective bar¬ 
gaining agreement and enforcement 
of individual employee.s’ alleged 
rights to unpaid w.ages was not with¬ 
in federal courts’ Jurisdiction as con¬ 
ferred by this provision. 

U.S,—Association of Westinghmise 
Salaried Emp. v. Wi'stinghouse 
Elec. Corp., Pa., 75 S Ct. 489, 348 
XT.S 437, 99 L.Ed. 610, rehearing 
denied 7r> S.Ct. 657, 319 U.S. 925, 99 
LEd. 1256. 

Kan.—Coleman Co. v. International 
Union, United Auto, Aircraft and 
Agr. Implement Workers of Amer¬ 
ica (UAW-CTO), 317 P.2d 831. 181 
Kan. 969. 

(2) Labor Management Relations 
Act section does not confer federal 
jurisdiction over suits by unions to 
enforce the “uniquely personal’’ 
rights of employee-members to re¬ 
ceive compensation for services ren¬ 
dered to employer. 

U.S.—Textile Workers Union of 
America, C. I. O. v. Bates Mfg. Co., 

D. C.Me.. 158 F.Supp. 410. 

(3) United States district court 
does not have Jurisdiction under La¬ 
bor Management Relations Act of 
claims for unpaid wages asserted by 
union as assignee, and court does not 
have Jurisdiction of such claims in 
alisence of diversity of citizenship. 
U.S.—Gibbons v. Trapnell, D.C.Cal., 

161 F.Supp. 463—Silverton v. Val¬ 
ley Transit Cement Co., D.C.Cal, 
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members of a union against the union and its of¬ 
ficers,®®*^® or to a dispute between individual em¬ 
ployees and an employer or a union ;8®-60 it may not 
be invoked to enforce the uniquely personal rights 
of employees,®®*®® or when a labor union seeks to 
sue and recover on the individual employment con¬ 


tracts.® ®*'^® The provision has been held not to 
restore the general power to grant injunctive re- 
lief^8®.76 or to support jurisdiction of an action for 
breach of contract occurring before the enactment 
of the statute.®®*®® 


140 F.Supp. 709, motion denied. 
C.A., 237 F.2d 143, affirmed 249 
F.2d 409. 

(4) An action seeking enforcement 
of an arbitration award sustaining 
a claim made by a union in behalf of 
its members for violation of a collec¬ 
tive bargaining agreement in that 
the employees should be compensat¬ 
ed for unemployment benefits which 
they failed to receive because the 
employer failed to designate self-im¬ 
posed holidays and vacations as a 
“shut-down** would not lie in a fed¬ 
eral district court under this provi¬ 
sion, where the union was seeking 
the equivalent of a money judgment 
in behalf of the employees for wages 
due in the form of vacation pay¬ 
ments or unemployment benefits. 

U.S.—Textile Workers Union of 
America v. Cone Mills Corp., D.C.N. 
C.. 166 F.Supp. 664. 

XBjnnotloa 

(1) Labor Management Relations 
Act does not confer on United States 
district court jurisdiction of claim 
for injunctive relief against an alleg¬ 
ed breach of collective bargaining 
agreement. 

U.S.—fiibbons v. Trapnell, D.C.Cal., 
161 F.Supp. 453. 

(2) Provision conferred Jurisdic¬ 
tion on federal courts for sole pur¬ 
pose of actions for damages for 
breach of such contracts, and did 
not give federal courts jurisdiction 
to enforce such contracts by injunc¬ 
tion of alleged breach. 

U.S.—International Longshoremen’s 
and Warehousemen’s Union, Local 
142 V. Libby, McNeill & Libby, D.C. 
Hawaii. 114 F.Supp. 249, motion 
denied 115 F.Supp. 123, affirmed, C. 
A., 221 F.2d 223. 

(3) Where complaint invoked fed¬ 
eral jurisdiction solely under such 
provision district court had no juris¬ 
diction of suit by labor union against 
employer for a declaration of rights 
and duties of the parties under col¬ 
lective bargaining contract and en¬ 
forcement of contract by injunction 
of alleged breach thereof by employ¬ 
er, since statutory provision under 
which jurisdiction was invoked gave 
federal court no power to grant in¬ 
junctive relief. 

U.S.-International Longshoremen’s 
and Warehousemen’s Union, Local 
142 V, Libby, McNeill & Libby, su¬ 
pra. 

Oaolaratory judgment; pension 
award 

Bult by labor union and disabled 


member thereof against employer for 
declaratory judgment interpreting 
collective bargaining contract provi¬ 
sion under which employer claimed 
right to reduce pension award provid¬ 
ed for disabled workmen by amount 
of statutory workmen’s compensation 
award which may have been paid was 
to establish a uniquely personal right 
of employee over which jurisdiction 
IS not granted by statute. 

U.S.—United Steelworkers of Amer¬ 
ica V. Pullman-Standard Car Mfg. 
Co., C.A.Pa.. 241 F.2d D47. 

TTaion dues; check-off 

Where employer brought Inter¬ 
pleader action against national union 
and disaffiliated local union to deter¬ 
mine which party was entitled to un¬ 
ion dues deducted from employees’ 
pay under check-off authorizations, 
dispute did not arise out of a viola¬ 
tion of any collective bargaining 
agreement, and therefore provision 
did not give district court jurisdic¬ 
tion; and Federal Rules of Civil Pro¬ 
cedure did not extend jurisdiction of 
court to such action. 

U.S.—Sun Shipbuilding & Dry-Dock 
Co. V. Industrial Union of Marine 
& Shipbuilding Workers of Ameri¬ 
ca, D.C.Pa., 96 F.Supp. 60. 
Arbitration 

Where district court had no juris¬ 
diction to entertain union’s action 
for members’ wages, it likewise had 
no jurisdiction to entertain prayer 
for order directing defendant to pro¬ 
ceed to arbitration. 

U.S.—Textile Workers Union of 

America, CIO v. Williamsport Tex¬ 
tile Corp., D.C.Pa., 136 F.Supp. 407. 
Pension plan; accnmnlated reserres 
Subdlvi.sion did not give district 
court jurisdiction of suit by union 
for specific performance of collective 
bargaining agreement that employ¬ 
er's existing pension plan should be 
continued in force and for restora¬ 
tion of accumulated reserves under 
such plan attributable to withdraw¬ 
ing participants, which had been 
transferred to new pension plan ar¬ 
ranged with same In.surer for bene¬ 
fit of salaried employees not cover¬ 
ed by bargaining agreement. 

U.S.—Garfield Local 13-566 Oil, 
Chemical and Atomic Workers In¬ 
tern. Union, AFL-CIO v. Heyden 
Newport Chemical Corp., D.C.N.J., 
172 F.Supp. 230. 

80.55 U.S.—Adams v. International 
Broth, of Boilermakers, Iron Ship 
Builders, Blacksmiths, Forgers and 
Helpers, C.A.Kan., 262 F.2d 836. 
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80.60 U.S.—Morgan Drive Away, 

l nc. v. International Broth, of 
Teamsters. Chaufft^urs, Warehouse¬ 
men and Helpers of America, D C. 

l nd. , 166 F.Supp. 885—Holman v. 
Industrial Stamping & Mfg. Co, 
D.C.Mich., 142 F.Supp. 216—Schulte 
V. International Alliance of The¬ 
atrical Stage Erup. and Moving 
Picture Mach. Operator.s of U. S. 
and Canada. D.C Cal., 84 F.Supp. 
669. affirmed, C.A., 182 F.2d 168. re¬ 
hearing denied 183 F.2(l 686, certio¬ 
rari denied 71 S.Ct 64, 340 U.S. 827. 
95 I.i.Ed. 608, rehearing denied 71 
S.Ct. 194, 340 U.S. 885, 96 L.Ed. 
643. 

80.65 U.S.—United Const. Worker.*^. 

Division of Dist. 50, United Mine 
Workers of Am.'rua v. Electro 
Chemical Engraving Co,, D.C.N Y„ 
175 F.Supp. 64—Tool and Die Mak¬ 
ers Lodge No. 78 Intern. Ass’n of 
Machinists, AFL CIO v. General 
Elec. Co. X-Ray Dept., DC.Wis., 
170 F.Supp. 945—Textile Work¬ 
ers Union of America, C. I. O. v. 
Rates Mfg. Co., DC.Mo., 168 F. 
Supp. 410. 

80.70 U.S.—Tool and Die Makers 
Lodge No. 78 Intern. Ass’n of Ma¬ 
chinists, AFL-CIO V. General Klee. 
Co. X-Ray Dept, D.C.Wis., 170 F. 
Supp. 946. 

80.75 U.S.—Local 937 of Intern. Un¬ 
ion United Auto., Aircaft and Agr. 
Implement Worker.s of America, C. 
I. O. V. Royal Typewriter Co., D.C. 
Conn., 88 F.Supp. 669. 

80.80 U.S.—MacKay v. Loew’s, Inc., 
C.A.Cal., 182 F.2d 170, 18 A.L.R 2d 
348, certiorari denied 71 S.Ct. 65, 
340 U.S. 828, 96 L.Ed. 608, rehear¬ 
ing denied 71 S.Ct. 194, 340 U.S. 
886, 95 L.Ed. 643—Studio Carpen¬ 
ters Local Union No. 046 v. Loew’s, 
Inc, C.A.Cal., 182 F.2d 168, certio¬ 
rari denied 71 S.Ct. 64, 340 U.S. 828, 
95 L.Ed. 608, rehearing denied 71 
act 194, 340 U.S. 885. 96 L.Ed. 
643—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving IMcture Mach. Operators 
of U. S. and Canada, C.A.Cal., 182 
P.2d 158, rehearing denied 183 F.2d 
686, certiorari denied 71 S.Ct 64, 
340 U.S. 827, 95 L.Ed. 608, rehear¬ 
ing denied 71 S.Ct 194, 340 U.S. 
886, 95 L.Ed. 643. 

Colonial Hardwood Flooring Co. 
V. International Union United Fur¬ 
niture Workers of America, D.C. 
Md., 76 F.Supp. 493. 

Time of acomal of oanso of action 
Where date on which employees 
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The mere fact that an employer has made a valid 
contract with his employees, or the representatives 
of a majority thereof, does not, of itself, give rise 
to any justiciable controversy within the federal 
jurisdiction under that act.®i No federal question 
is presented in a suit by an employer for an injunc¬ 
tion against certain of his employees, constituting 
a minority, to restrain them from interfering with 
a contract which he has made with representatives 
of a majority of his employees, at least if no affirma¬ 
tive action has been taken by the National Labor 
Relations Board but it has been held that federal 
jurisdiction exists in a suit of this character if the 
National Labor Relations Board has exhausted its 
authority and is powerless to take further action.^^ 

The rule has been held to be well settled that 
controversies between labor organizations and em¬ 
ployees may be brought in any district court of the 


United States having jurisdiction of the parties, 
citizenship and the amount in controversy being 
immaterial and Congress has been held to have 
the power to provide that suits on collective bar¬ 
gaining agreements between interstate carriers and 
employees may be brought in federal courts.^^.lO 

Unfair labor practices; boycotts. An action un¬ 
der § 303, as amended, of the Labor Management 
Relations Act, or Taft-Hartley Act, 29 U.S.C.A. § 
187, relating to unfair lalxir practices and boycotts 
in an industry or activity affecting commerce is with¬ 
in the jurisdiction of a federal district court, 
regardless of diversity of citizenship^3.20 or the 
amount in controversy such action arises un¬ 

der a law of the United States, within the meaning 
of 28 U.S.C.A. § 1331, granting the federal district 
courts jurisdiction without any requirement of 
diversity of citizenship,*3.30 and under an act of 


wero allc'g’pdly forced to leave their 
emplo> ment preceded by at least nine 
months the enactment of the provi¬ 
sion, <ause of action, if any, of the 
employees for such a breach, accrued 
in Its entirety at the time they were 
forced to leave employment, and any 
alI('H:ed continuing attempt to bar 
employees from employment subse¬ 
quent to enactment of the act did 
not constitute violation of contract 
within the a<-t. 

IT —.Schatte V. International Alli- 
nm-e of Theatrical Stage Emp. and 
Mon ing Picture Mach. Operators of 
TT. S. and Canada, C.A.C’ab, 182 F.2d 
l.'iR, rehearing denied 183 F.2d 685, 
certiorari denied 71 S.Ct. 01, 340 
IT.S. 827. 95 Li Ed. 608. rehearing 
denied 71 S.Ct. 191. 310 U.S. 827, 95 
li.Ed. 643. 

SI. XT.S.—Lund v. Woodonware 
WoTkers Union, D.C.Minn., 19 F. 
Supp. 607. 609. 

82. U..S.—Lund v. “Woodenware 
Workers Union, supra. 

“There is no intimation in the act 
that, merely because an employer has 
entered into a contract with a ma¬ 
jority union, Congress assumed to 
vest jurisdiction in United States 
courts to protect or safeguard the 
integrity of such contract.” 

U.S,—Lund V. Woodenware Workers 
Union, supra. 

83. U.S.—Oberman & Co. v. United 
Garment Workers of America, D.C. 
Mo., 21 F.Supp. 20. 

83.5 Fla.—Carpenters’ Dist. Council, 
United Broth, of Carpenters & 
Joiners of America v. Miami Chap¬ 
ter of Associated Gen. Contractors 
of America, 65 So.2d 794. 

83.10 U.S.—Strawser v. Reading Co., 

D.C.Pa., 80 F.Supp. 455. 

83.15 U.S.—Direct Transit Lines v. 
Local Union No. 406, Intern. Broth. 


of Teamsters, Chauffeurs, Ware¬ 
housemen & Helpers of America, 
A.F. of L.. C.A.MO.. 199 F.2d 89. 

Parties held not engaged in commerce 

U.S,—Mills V. United As.soclatlon of 
Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of United States and Canada, 
D.C.Mo., 83 F.Supp. 240. 

83.20 U.S—United Brick & Clay 
Workers of America v. Deena Art- 
ware, Inc., C.A.Ky, 198 F.2d O.*!?, 
certiorari denied 73 S.Ct. 277, 344 
U.S. 807, 97 L.Ed. 694, rehearing 
denied 73 S.Ct. 346, 344 U.S. 919, 97 
L.Ed. 708—Schatte v. International 
Alliance of Theatrical Stage Emp. 
and Moving Picture Mach. Opera¬ 
tors of U. S. and (’anada, C.A.Cal., 
182 F.2d 158, rehearing denied 183 
F.2d 685, certiorari denied 71 S.Ct. 
64, 340 U.S. 827, 95 L.Ed. 608, re¬ 
hearing denied 71 SCI. 194, 340 U. 
S. 885. 05 L.Ed. 643. 

Douglas V. International Broth, 
of Elec. Workers Union, P.C.Mich., 
136 F.Supp. 68—Pepper & Potter v. 
Local 977 United Auto Workers, 
C.I.O., D.C.N.Y., 103 F.Supp. G84— 
L. Fatato, Inc. v. Beer Drivers Lo¬ 
cal Union 24 of Intern. Union of 
Brewery. Flour, Cereal, Soft Drink 
and Distillery Workers of America, 
CIO, D.C.N.Y., 93 F.Supp. 481. 
“Section 303 creates new rights 
and causes of action to enforce those 
rights resting on Federal commerce 
powers. Such actions have never re¬ 
quired the additional jurisdictional 
element of diversity.” 

U.S.—Banner Mfg. Co. v. United Fur¬ 
niture Workers of America, D.C. 
N.Y., 90 F.Supp. 723, 724. 

Majority mle 

U.S.—Pepper & Potter v. Local 977 
United Auto Workers, C.1,0., D.C, 
N.Y., 103 F.Supp. 684. 
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Decisions opposed; minority view 

U.S.—Lach v. Hoisting & Portable 
Power Shovel & Dredge Engineers 
Local 4, etc., Intern. Union of Op¬ 
erating Engineers, A, F. L., 86 F'. 
Supp. 463—Studio Carpenters Lo¬ 
cal Union No. 946 v. Loew’s Inc., D 
C.Cal. 84 F.Supp. 676, affirmed 182 
F.2d 168. 

83.25 U.S.—Schatte v. International 
Alliance of Theatrical Stage Emp. 
and Moving Picture Mach. Opera¬ 
tors of U. S. and Canada, C.A.Cal.. 
182 F.2d 158, rehearing denied 183 
F.2d 68.5, certiorari denied 71 S.Ct. 
64, 340 U.S. 827, 95 L.E 1 008, re¬ 
hearing denied 71 S.Ct. 191, 310 U.S. 
886, 96 L.Ed 643. 

Douglas V. International Broth, 
of Elec. Workers Union, D.C.Mlch., 
136 F.Supp. 68. 

83.30 U.S.—Schatte v International 

Alliance of Theatrical Stage Emp. 
and Moving Picture Mach. Opera¬ 
tors of U. S. and Canada, C.A.Cal., 
182 F.2d 158, rehearing denied 183 
F.2d 685, certiorari denied 71 S.Ct. 
64, 340 US, 827, 96 L.Ed. 608, re¬ 
hearing denied 71 S.Ct. 194, 340 U.S, 
885, 95 L Ed. 643. 

Actions arising under laws of United 
States generally see supra S 30. 
"Congress’ purpose in opening the 
Federal Courts for suit is served by 
dispensing with the diversity ele¬ 
ment. Section 303, which condemns 
activities which would otherwise be 
lawful, creates no Federal substan¬ 
tive rights. Thus, a claim under sec¬ 
tion 303 is plainly an action arising 
under the laws of the United States 
and cognizable In a Federal Court un¬ 
der 28 U.S.C. 9 1331 without regard 
to diversity.” 

U.S.—Pepper & Potter v. Local 977 
United Auto Workers, C.I.O., D.C. 
N.Y., 103 F.Supp. 684, 690. 
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Congfress regulating commerce, within the meaning 
of 28 U.S.CA. § 1337, granting such jurisdiction 
without any requirement of diversity of citizenship 
or jurisdictional amount.83.35 However, it was not 
the intent of Congress, under the Taft-Hartley Act, 
to remit to the national courts any controversy in 
which a secondary boycott was alleged and to de¬ 
prive the state courts of the power to function in 
the presence of appropriate cause.83.40 xhc rela¬ 
tion between § 301 and § 303 of the act is set out in 
the note,83.45 as is the construction of a provision 
directing an officer or regional attorney to petition 
the district court for injunctive rclicf.83 r)0 

A federal district court does not have original ju¬ 
risdiction to enjoin violations of § 303 (a), 29 U. 
S.C.A. § 187 (a) ;83.55 and such court does not 
have jurisdiction of a suit by a labor union against 
an employer for an injunction restraining unfair 
labor practice,83.60 or to recover damages on ac¬ 


count thereof, for lost wages.83.65 An action by the 
National Labor Relations Board to enjoin a state 
labor relations lx)ard from proceeding further with 
respect to charges of unfair labor practice against 
city taxicab companies has been held an action aris¬ 
ing under an act of Congress regulating cfjmmercc 
and protecting trade and commerce against rc- 
traints, under 28 U.S.C.A. § 1337, so as to be within 
the jurisdiction of the federal district court.83 70 
Under the Labor Management Relations Act, a fed¬ 
eral district court may have jurisdiction to enjoin 
a work stoppage resulting from allegedly unfair 
labor practices, on the ground that the stoppage 
will affect commerce ;83.75 the i ffect of a work 

stoppage on interstate commerce may be held too 
trifling, under the de minimis doctrine, to give a fed¬ 
eral district court jurisdiction of an action, under 
the act, for damages resulting from a secondary 

boycott. 83. SO 


83.35 TT.S —Sehatte v. International 
Alliance of Theatrical Stagre Kmp. 
and Moving Picture Mach. Opera¬ 
tors of U. S. and Canada. C.A.Cal., 
182 F.2d 1.58. rehearing denied 183 
F.2d G86. certiorari denied 71 S.Ct 
64. 340 U .S. 827. 95 L.Ed. 608. re¬ 
hearing denied 71 S Ct. 194, 340 U. 
S, 885. 95 L.Ed. 613. 

Dougla.s V. International Broth, 
of Eloc. Workers Union, D.C.Mich., 
136 F.Supp. 68. 

83.40 U.S.—Department Store Serv¬ 
ice V. “John Doe,” D.C.N.Y., 98 F. 
Supp. 870. 

zro action against Indivldnals 

Labor Management Relations Act 
afforded employer no right of action 
against, and gave federal court no 
jurisdiction over, individuals as mem¬ 
bers and/or representatives of union 
or individually; and employer's ac¬ 
tion to recover for secondary boycott 
would be dismissed as to such indi¬ 
viduals. 

U.S.—Morgan Drive Away, Inc. v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers of America, D.C.Ind., 166 F. 
Supp. 885. 

83.45 Applicability of provlaiona 

Provisions of § 301 of the act, 28 
U.S.C.A, § 186, authorizing suits by 
and against labor organizations, 
which relate to acts of agents of un¬ 
ions, suits of union as entity, nonen¬ 
forceability of judgments against 
property of Individual members, ju¬ 
risdiction In districts where union 
has its principal office or where 
agents are engaged in business of 
union, and service of legal process 
apply to suits brought under § 303, 
28 U.S.C.A. § 187, relating to suits 
for injuries to business or property 
by boycotts and other unlawful com¬ 
binations. 


TT.S.—Sehatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Mach. Operators 
of U. S. and Canada. DC.Cal., 84 F. 
Supp, 669, affirmed, CA., 182 F 2d 
168, rehearing denied 183 F.2d 68.5. 
certiorari denied 71 S.Ct. 64, 340 
U.S. 827, 95 L.Ed. 608. rehearing 
denied 71 S.Ct. 194, 340 U.S. 885, 95 
L.Ed. 643. 

Phrase “limitatioiis and provisions” 

in 8 303 of the act. 28 U.S.C.A. § 187, 
providing that whoever is injured in 
his bu.sine.ss or property by boycotts 
and other unlawful combinations may 
sue therefor subject to “limitations 
and iiroviaions” of § 301, 28 U.S.C.A. § 
185, relating to suits by and against 
labor organizations means only sueb 
limitations and provisions of § 301 as 
are not in conflict with speoiflc lan¬ 
guage of § 303. 

U.S.—Sehatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Mach. Operators of 
U. S. and Canada, supra. 

83.50 Reasonable cause for belief 
Provi.sion of the act directing offi¬ 
cer of regional attorney to whom the 
matter is referred to petition district 
court for injunctive relief if he has 
reasonable cause to believe that 
charge of engaging in unfair labor 
practice is true and that a complaint 
should issue refers only to reason¬ 
able cause to believe that the charge 
is true and that a complaint should 
issue, and the court is not limited to 
a determination as to whether region¬ 
al director had reasonable cause to 
believe that defendant was a labor 
organization within meaning of La¬ 
bor Management Relations Act. 

U.S.—Le Baron v. Kern County Farm 
Labor Union, D.C.Cal., 80 F.Supp. 
151. 

83.55 U.S.—S. B. Overton Co. v. In¬ 
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ternational Broth, of Teamsters. 
Chauffeur.s, Wareliou.Mernon & H«‘lp- 
ers of America, AFL, DC Mich.. 
115 F.Supp. 7(54. 

83.60 U S.—.\mazon Cotton Mill (V). 
V. Textile Workers Union of Amer¬ 
ica, C.A N.C . 167 F 2d 18.3. 

83.65 TT.S.—Amazon Cotton Mill Co. 
V. Textile Workers Union of Amer¬ 
ica, supra. 

83.70 U.S.—N L R B. V. New York 
State Labor KeluLions Bd., D.C N 
Y., 106 F.Supp. 749. 

Justiciable controversy as to conflict 
of Jurisdiction 

Intention of state labor relations 
board to determine whether it ha.s ju¬ 
risdiction over unfair lalior praetice 
charges against a particular taxieab 
company presents no threat to the 
jurisdiction of National Labor Rela¬ 
tions Board .sufficient to pre.sent a 
justiciable question as to conflict of 
jurisdiction, no such question being 
presented until state board threatens 
to proceed to determine the merits; 
so, such intention and assertion by 
National Labor Relations Board of 
jurisdiction over city taxicab compa¬ 
nies generally did not present such n 
justiciablo controversy as to conflict 
of jurisdiction as would give ITnited 
States district court jurisdiction to 
enjoin state board from proceeding 
further with respect to such charges, 
where neither state nor national 
board had formally asserted jurisdic¬ 
tion over the company. 

U.S.—-N. L. R. B. V. New York State 
Labor Relations Bd., supra. 

83.75 U.S,—Shore, for and on Behalf 
of N. L. R. B. V. Building & Const. 
Trades Council of Pittsburgh, Pa., 
C.A.Pa., 173 F.2d 678. 

83.80 U.S.—Groneman v. Interna¬ 
tional Broth, of Elec. Workers, Lo- 
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A federal district court which has jurisdiction, 
under the Labor Management Relations Act, of an 
employer’s claim of secondary boycott, also has ju¬ 
risdiction of a nonfcderal claim of unlawful con¬ 
spiracy to injure the employer’s business, where the 
claims arc not separate causes of action, but merely 
different grounds to support a single cause of ac¬ 
tion and this is true even though the court 

holds, in effect, that there has been no violation of 
federal law.^3.90 

§ 35(6). - Radio Communications 

A suit under a federal statute providing for licensing 
and regulating radio communications is within the federal 
Jurisdiction. 


FEDERAL COURTS §§ 35(5)-^5(7) 

A suit under a federal statute providing for the 
licensing and regulation of radio communications 
is within the federal jurisdiction,84 regardless of the 
amount in controversy,84.5 the case being one arising 
under a law regulating commerce.84.l0 

§ 35(7). -Railway Labor Act 

Federal courts have Jurisdiction of suits based on the 
federal Railway Labor Act, although not of all actions 
arising out of agreements between carriers and their 
employees. 

The federal courts have jurisdiction of suits based 
on the federal Railway Labor Act,®^ regardless of 


onl TTnion No. 354, C.A.Utah, 177 F. 
2d !)1).5. 

83.85 IT.S.—United Mine Workers of 
Amenca v. Meadow Creek Coal Co., 

C. A Tenn , 263 F.2d ,52 
Jurisdiction of entire controversy 

Rrcnorally sec .vupra § 11. 

83.90 U S.—United Mine Workers of 
America v. Meadow Creek Coal Co., 
sii pra 

84. US—Carmichael v. Anderson, 

D. CMo, 14 F2d 166 

Constructloa of act; auestlon not 
frivolous 

Where a complaint in fi'deral dis- | 
trict court raised n question on the 
merits, the so’ution of which de- | 
pended on the proper interpretation 
of the federal Communications Act, 
and the question raised was not friv¬ 
olous or immaterial and merely rais¬ 
ed to obtain jurisdiction, court had 
jurisdiction over the action. 

U.S.— Ma.ssachusctls rniv<*rsalist 

(’onvention v. Hildreih & RoKcr.s 
Co., C.A.Mass, 1S3 F 2d 497. 
xrnlawful censorship of political ra¬ 
dio speech 

US.—Weiss V. Los Angeles Broad¬ 
casting Co., C.(\A Cal., 163 F.2d 
313, certiorari denied 6S S.Ct. 895, j 
333 U.S. 876, 92 L.Fd. 1152. 

Action for damasres for publication | 
of telephone message 
U.R.—Reilmclstcr v Keitmcister, C.C. 

A.N.Y., 162 F.2d 691. j 

Injunction against collection of li¬ 
cense tax 

District court had jurisdiction of 
action hy corporation operating radio 
broadcasting station in interstate 
commerce, under federal Communi¬ 
cations Act, to enjoin tax collector 
from collecting a license tax under 
state statute. 

U.S.—Tampa Times Co. v. Burnett, 
D.C.Fla., 45 F.Supp. 166. 

Action for declaratory Judgment 
Federal court had jurisdiction of 
broadcasting company’s action for 
declaratory judgment concerning its 
right and duty to determine whether 


broadcasting programs submitted by 
college which had sold radio station 
and assigned license to the company 
were in the public interest, as involv¬ 
ing federal law and federal question 
U.S.—Regents of N. M. College of 
Agriculture & Mechanic Arts v. Al¬ 
buquerque Broatlca.sting Co., C.C.A. i 
N M.. 158 F.2d 900. 

84.5 U.S—Massachusetts Universal- 
ist Convention v. Hildreth & Rog- 
(‘rs Co.. C.A.Mass.. 183 F.2d 497— 
Weiss V. Los Angeles Broadcasting 
Co., C C.A Cal., 163 F.2d 313, certio¬ 
rari denied 68 sot. 895, 333 U.S. 
876, 92 LEd. 1152. 

84.10 U.S—Massaehu.setts Univer- 

salist Convention v. Hildreth <Sr 
Rogers Co., CA.Mass, 183 F 2d 497 
—Weiss V. Los Angeles Broadcast¬ 
ing Co., C C.A.('"ill., 163 F.2d 313, 
certiorari denud 68 S.Ct. 89,5, 333 
ITS. 876. 92 LEd. 1152—Reitmeis- 
ter V Reitmeister, CC.A.N.Y., 162 
F 2d 691—Regents of New Mexico 
College of Agriculture and Me<-han- 
ic Arts V. Albuquerque Broadcast¬ 
ing Co., C.C.A.N.M,, 158 F.2d 900. 

85. U.S.—Cunningham v. Erie K. Co , 

C. A N.Y.. 266 F.2d 411. 

Smith V. Baltimore & O. R. Co., 

D. C.Ohio, 144 F.Supp. 869—F’nrm- 
er.s Gram Co. v. Toledo, P. W. K 

R. . D.C.Ill, 66 F.Supp. 845. reversed 
on other grounds, C.C.A., 158 F.2d 
109. vacated on other grounds 68 

S. Ct. 63, two cases, 3.32 U.S. 748. 
92 L.Ed. 335—Brand v. lVnn.syl- 
vania R. Co, D.C Pa., 22 F.Supp 
5 (j<)—Hudson & Manhattan R. Co. j 
v. Hardy, D.C.N.Y., 22 F.Supp. 105, | 
reversed on other grounds, C.C.A, 
103 F.2d 327, certiorari denied Hud¬ 
son & M. R. Co. v. Cahill. 59 S.Ct. 
1038, 307 U.S. 640, 83 L.Ed. 1621. 

DiaorimlnatioxL against employee on 
account of race 

U.S.—Tunstall v. Brotherhood of Lo¬ 
comotive Firemen and Bnglnemen, 
Ocean l.jodge No. 76, Va., 65 S.Ct. 
235, 323 U.S. 210, 89 L.Ed. 187, con¬ 
formed to, C.C.A., 148 F.2d 403. 
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Enforcement of award of National 
Bailroad Adjustment Board 

U.S.—Brotherhood of Maintenance of 
Way Employees v. Nashville, C. & 
St. L. Ry., D.C.Tenn., 56 F.Supp. 
659. 

Validity of collective security 
agreement exeeuted pursuant to Rail¬ 
way Labor Art provision authorizing 
execution of union shop contract with 
certain limitations is federally cog¬ 
nizable, notwithstanding case solely 
presented agreement with respect to 
statutory provision concerning agree¬ 
ments for carriers’ deductions from 
wages of its employees. 

U.S.—Brady v. Trans World Airlines. 

Inc, D.C Del., 174 F.Supp. 360. 
Claim for restoration of membership 
in union 

Railway porter’s claim for res¬ 
toration to membershi]) in local and 
national labor union was not claim 
ari.slng under federal law or consti¬ 
tutional provision and did not meet 
jurisdictional requirements of appli¬ 
cable statute. 

U.S.—Brock V. Brotherhood of Sleep¬ 
ing Car Porters, Train. Chair Car. 
Coach Porters and Att••ridanls, D.C. 
La., 129 F.Supp. 849 
Wrongful discharge of employee 

(1) Federal court had jurisdiction 
over action against railroad and un¬ 
ion, lirought by employee charging 
discriminatory discharge in violation 
of rights arising out of Railway La¬ 
bor Act, irrespective of whether there 
was diversity of citizenship. 

U.S.—Cunningham v. Erie R. Co., C.A. 
N.Y., 266 F.2d 411. 

(2) Where plaintiffs, In action 
against railroads for damages for 
wrongful discharge, claimed rights 
under the Railway Labor Act, district 
court had jurisdiction. 

U.S.—Hooser v. Baltimore & O. R. 
Co., D.C.Ind., 177 F.Supp. 186—Sjaa- 
stad V. Great Northern Ry. Co., D. 
C.N.D., 155 F.Supp. 307. 

(3) Employee whose discharge is 
I precipitated hy union covered under 
I provisions of Railway Labor Act for 



§ 35(7) FEDERAL COURTS 

the citizenship of the parties.®® Such a suit has 
been held one arising under a law regulating com¬ 
merce, of which the federal courts are given juris¬ 
diction by 28 U.S.C.A. § 1337, vesting in the district 
courts original jurisdiction of any civil action or 
proceeding arising under any act of Congress regu¬ 
lating commerce,®®-® provided plaintiff shows a 
legal right, under the Railway Labor Act, which is 
enforceable by courts.®®-^® It has also been held 
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that § 1337 is a broad grant of general jurisdiction,, 
and does not have application in a case where Con¬ 
gress has made specific provision, under the Railway 
Labor Act, for the protection of the right which it 
has created.®®-!® 

The federal courts have not been given jurisdic¬ 
tion to try all actions arising out of agreements 
between carriers and their cmpIo>ces,®7 and a suit 


reasons other than enunciated In 
statute, absent congressional pre¬ 
emption, may have recourse to fed¬ 
eral court. 

U.S.—Brady v, Trans World Airlines, 
Inc., D.C.Del., 174 F.Supp. 360. 

(4) Railway Labor Act did not give 
federal court jurisdiction of railroad 
employee's suit against railroad for 
wrongful discharge which was alleg¬ 
edly in violation of act. 

U.S.—Stack V. New York Cent. R. Co.. 

C. A.N.Y.. 258 F.2d 739. 

Bohannon v. Reading Co., D.C. 

Pa., 168 F.Supp. 662. 

(5) Fact that railroad employee 
joining certain labor organization re¬ 
ceived no notice of hearing dealing 
with question of whether such or¬ 
ganization was national in scope did 
not present a federal question au¬ 
thorizing suit in federal district 
court for wrongful discharge. 

U.S.—Stack v. New York Cent. R. Co., 
supra. 

86 . U.S.—Tunstall v. Brotherhood of 
Locomotive Firemen and Engine- 
men, Ocean I^odge No. 76, Va.. 6.5 
S.Ct. 235, 323 U.S. 210, 89 L.Ed. 187. 
conformed to, C.O A., 148 F 2d 403. 

Cunningham v. Erie R. Co., C.A. 
N.Y., 266 F.2d 411. 

Myers v. Louisiana & A. R. Co.. 

D. C.La., 7 F.Supp. 92. 

Minority group of employees; const!, 
tntional right 

Federal district court has jurisdic- I 
lion in a declaratory judgment action 
of a labor dispute case arising under 
the Railway Labor Act between a 
minority group of employees and 
their national brotherhood, oven 
without any diversity of citizenship 
or required juri.sdictional amount, 
where such minority group of em¬ 
ployees assert Infringement of a con¬ 
stitutional right. 

U.S.—Texas & P. Ry. Co. v. Brother¬ 
hood of R. Trainmen, D.C.La., 60 F. 
Supp. 263. 

Pallure of union to prosecute em¬ 
ployee’s grievance 

Federal district court did not have 
jurisdiction, under the Railway La¬ 
bor Act, of action by former em¬ 
ployee of railroad agaln.st his union 
and union official for allegedly neg¬ 
ligent failure to prosecute former 
employee’s grievance, where there 
was no diversity of citizenship. 


U.S.—Bohannon v. Reading Co., D.C. 

Pa., 168 F.Supp. 662. 

[ 86.5 U.S.—Tunstall v. Brotherhood 
of Locomotive Firemen and En- 
ginemen, Ocean Lodge No. 76, Va., 

I 65 S.Ct. 235, 323 U.S. 210, 89 L.Ed. 
187, conformed to, C.C.A., 148 F.2d 
403. 

Hooser v. Baltimore & O. R. Co., 
D.C.Ind., 177 F.Supp. 186—Shipley 
V. Pittsburgh & L. E. R. Co., D.C. 
Pa., 68 F.Supp. 395, opinion modi¬ 
fied on other grounds 70 F.Supp. 870 
—Primakow v. Railway Exp. Agen¬ 
cy, D.C.Wis., 57 F.Supp. 933. 
Jurisdiction of subject matter and 
parties 

U.S.—Smith V. Baltimore & O. R. Co.. 
D.C.Ohio, 144 F.Supp. 869. 

Dlscriminatioa by union against 
members 

U.S.—Mount V. Grand Intern. Broth, 
of I^ooomotive Engineers, C.A. 
Tenn., 226 F.2d 604, certiorari de« 
nied Grand Intern. Broth, of Loco* 
motive Engineers v. Mount, 76 S.Ct 
436, 350 U.S. 967, 100 L Ed. 839. 
Action to enjoin displacement of em- 
ployees 

U.S.—Uolfes V. Dwellingham, C.A. 
Mo., 198 F.2d .591. 

Jurisdiction of ZTational Mediation 
Board over dispute 

D.C.—Air Line Dispatchers Ass’n v. 
National Mediation Bd., 189 F.2d 
685, 89 U.S App.D.C. 24, certiorari 
denied 72 S.Ct. 77, 342 U.S. 849, 96 
L.Ed. 641. 

86.10 U.S.—General Committee of 
Adjustment of Brotherhood of Lo¬ 
comotive Engineers for Missouri* 
Kansas-Texas R. R. v. Missouri- 
Kansas-Tcxas R. Co., Tex., 64 S.Ct. 
146, 320 U.S. 323. 88 L.Ed. 76. 

Stranford v. Pennsylvania H. Co., 
D.C.N.J., 156 F.Supp. 680—Shipley 
V. Pittsburgh & L. B. R. Co., D.C. 
Pa., 70 F.Supp. 870. 

Unlawful bargaining agreement 

(1) If action to have enjoined as 
unlawful an amendment to bargain¬ 
ing agreement made by railway com¬ 
pany and employees' bargaining 
agent modifying seniority rights al¬ 
leged violation of some right grant¬ 
ed by federal statute or by Federal 
Constitution, federal question was 
presented and federal court had ju¬ 
risdiction. 

U.S.—Pellicer v. Brotherhood of Ry. 
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& S. S. Clerks, Freight Handlers, 
Expro.ss & Station Pimp, D.C.F'la., 
118 F.Supp. 254, affirmed, C.A., 217 
P'.2d 206, certiorari denied 75 S.Ct. 
601, 349 U.S. 912, 99 L.Ed. 1246. 
(2) Cause of action based on alle¬ 
gation that bargaining agreement 
made by railroad carrier and em¬ 
ployees’ bargaining agent was un¬ 
lawfully entered into and was un¬ 
lawful in its terms and effects and 
was violative of Railway Labor Act 
and Federal Constitution was within 
jurisdiction of fedeial district court. 
U.S.—Pellicer v. Brotherhood of Ry. 
& S. S. Clerks, P’relght Handlers, 
Express & Station Emp, supra. 
86.15 U.S.—In re Central R. Co. of 
N. J.. C.C.A.N.J.. 14.5 F.2d 351. af¬ 
firmed 66 S.Ct. 322. 326 U S. 561, 90 
L.PId, 318, rehearing denied 66 S.Ct. 
62.5. 327 U.S. 814. 90 L.Ed. 1038. 

Stranford v. Pennsylvania R. (^o , 
D.C.N.J., 156 P'.Supp. 680. 

87. U.S.— Burke v. Union Pac. R. Co., 
C.C.A.Utah, 3 29 F.L'd 844—Malone 
V. Gardner, C.C.A.W.Va., 62 F.2d 
15. 

N.y.-—Delaware, L. & W. R. Co. v. 
Slocum, 50 N.Y.S.2d 313, 183 Misc. 
454. 

Bxbaustiou of remedies before rail¬ 
road adjustment board 

(1) Railway Labor Aet gives no 
federal court Jurisdiction of dis¬ 
charged railroad tolegraj)her’s action 
against railroad company for breach 
of contract, in absence of allegation 
of parties’ diverse citizenship, where 
plaintiff did not exhau.st remedy be¬ 
fore national railroad adjustment 
board or in appropriate forum. 

U.S.—McDermott v. New York Cent. 
R. Co., D.C.N.Y., 32 F.Supp. 873. 

(2) Federal court lacked jurisdic¬ 
tion, in absence of diversity of citi¬ 
zenship, of New York citizen's action 
against New York railroad company 
for loss of wages after discharge, 
where no federal statute specifically 
authorized suit without action by 
railroad adjustment board, 

U.S.—Swartz v. South Buffalo Ry. 

Co., D.C.N.Y., 44 P'.Supp. 447. 
Ferformanoe or broach of oollootlvo 
bargaialag agroomont 
(1) Federal courts are not charged 
by federal law with duty of policing 
parties in performance of collective 
bargaining agreements entered into 
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relating to a contract of employment is not within 
the federal jurisdiction where neither the aj^rcement 
nor the rights secured thereby are affected by the 
railwa} labor act.®® 

§ 35(8). - Securities Acts 

Federal courts have Jurisdiction of actions arising 


FEDERAL COURTS §§ 36(7)-35(8) 

under the federal Securities Act and Securities Exchange 
Act. 

The federal courts have jurisdiction of the 
parties and the subject matter in various actions 
arising under the federal Securities Act and Secur¬ 
ities Exchange Act,®® irrespective of the amount in 


pursuant to Railway Labor Act, and 
it is only when collective bargaining 
agreeni* iits are unlawfully entered 
Into, or when agreements themselves 
are unlawful in terms or effect, that 
federal courts may act. 

U.S.—Hf'ttenbaugh v. Airline Pilots 
Ass’n Intern.. C.A.Fla., 189 F.2d 319. 

Cruson v. United Air Lines, Inc, 
D.C.Colo., 141 F.Supp. 347, affirmed. 
C.A., 239 F.2d 863. 

(2) Railway Labor Act does not 
grant jurisdiction to federal courts 
to afford relief for breaches of per¬ 
formance of collective bargaining 
agreements, and it is only when col¬ 
lective bargaining agreements are 
unlawfully entered Into or when 
agreements themselves are unlawful 
in terms or in effect, that federal 
court.s may act. 

U.S —Hayes v. Union Pac. R. Co., C. 
A.Cal, 184 F.2d 837, certiorari de¬ 
nied 71 S.Ct. 606, 340 U.S. 942, 95 
LEd 680. 

(3) AVhere complaint seeking In- 
junctn e relief against alleged unlaw¬ 
ful discrimination against Negro em¬ 
ployees under Railway Labor Act did 
not allege that bargaining agreement 
between defendant railroad and dc-1 
fondant union discriminated against 
plaintiffs, but alleged only a breach 
of bargaining agreement, the right of 
jK'ljon, if any, did not arise under 
Railway Labor Act, and federal dis¬ 
trict court did not have jurisdiction 
of action. 

U.S.—Hayes v. Union Pac. R. Co., su¬ 
pra. 

(4) Such an action i.s not one aris¬ 
ing under any act of Congress regu¬ 
lating commerce, so as to give the 
federal court jurisdiction under 28 
U.S.C.A. § 1337. 

U S.—Hayes v. Union Pac. R. Co., D. 
C.Cal . 88 F.Supp. 108, afllrmed, C. 
A., 184 F.2d 337, certiorari denied 
71 S.Ct. 50C, 340 U.S. 942, 95 L.Ed. 
680. 

(5) If the a.sscrted cause of action 
Is based on an alleged breach of a 
bargaining agreement, exclusive Ju¬ 
risdiction is vested in the National 
Railroad Adjustment Board by § 3 of 
the Railway Labor Act, as amended, 
46 U.S.C.A. 8 163. 

U.S.—I*ellicer v. Brotherhood of Ry. 
& S. S. Clerks. Freight Handlers, 
Express & Station Emp., D.C.Pla., 
118 F.Supp. 254, affirmed, C.A., 217 
F.2d 205, certiorari denied 76 S.Ct. 
601, 349 U.S. 912, 99 L.Ed. 1246. 


(6) Action by railroad employee 
allegedly laid off by defendant inter¬ 
state railroad, in violation of collec¬ 
tive bargaining agreement, for res¬ 
toration to rightful position on 
seniority list and compensation for 
loss of wages did not arise under any 
law regulating commerce so as to 
give federal courts Jurisdiction of ac¬ 
tion, although authority for union to 
negotiate bargaining agreement was 
derived from Railway Labor Act. 
U.S.—Strawscr v. Reading Co., D.C. 

Pa., oO F.Supp. 456. 

Bights held not conferred hjr federal 
law 

U.S.—Cepero v. Pan Am. Airways, C. 
A.Puerto Rico, 195 P.2d 453, cer¬ 
tiorari denied 7.3 S.Ct. 60, 344 U.S. 
840. 97 L.Ed. 65.3, rehearing denied 
73 S.Ct 174, 344 U.S. 882, 97 L.Ed. 
683. certiorari denied 76 S.Ct. 217, 
350 U.S. 925, 100 L.Ed. 810, re¬ 
hearing denied 76 S.Ct. 343, 350 U.S. 
955, 100 L.Ed. 831, certiorari denied 
77 S.Ct. 1380, 364 U.S. 927, 1 LEd. 
2d 1439, rehearing denied 77 S.Ct. 
1422, 364 US. 944, 1 L.Ed.2d 1543, 
certiorari denied 79 S.Ct. 127, 358 

U. S. 886, 3 L.Ed.2d 114. 

88. U.S.—Barnhart v. Western 

Maryland H. Co., C.C.A.Md., 128 F. 
2d 709, certiorari denied 63 S.Ct. 75, 
317 U.S. 671, 87 L.Ed. 638—Teague 1 

V. Brotherhood of Locomotive Fire¬ 
men and Knglnemen, C.C.A.Tenn., 
127 F.2d 53—Parrish v. Chesapeake 
& O. Ry. Co., C.C.A.Va.. 62 F.2d 20. 
certiorari denied 63 S.Ct, 397, 288 U. 
S. 604, 77 L.Ed. 979—Malone v. 
Gardner, C.C.A.W.Va., 62 F.2d 16. 

Stranford v. Pennsylvania R. Co., 
D.C.N.J., 165 F.Supp. 680. 

"Nothing In the present suit in¬ 
volves the validity, construction or 
effect of the Railw'ay Labor Act up¬ 
on which the result of this action de- 
pend.s. Although the parties . . . 

were governed by the act, the right 
of action, if one exists, is based on i 
the alleged breach of a custom which 
it is alleged should be considered a I 
part of the contract; the cause of! 
action does not arise under the Rail¬ 
way Labor Act but only from the 
consequent contractual relations of 
the parties. The wrongful breach of 
such contractual relations does not 
confer jurisdiction on the federal 
court unless there is a diversity of 
citizenship and the jurisdictional 
amount involved.” 

U.S.—Shipley V. Pittsburgh & L. E. 
R. Co., D.C.Pa.. 70 F.Supp. 870, 873. 
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Seniority rights 

(1) Effort.^ of train dispatchers to 
enforce their seniority rights under 
contract between railroad system and 
train dispatchers’ association involv¬ 
ed no federal question. 

Miss.—Stephenson v. New Orleans & 
N. E. R. Co., 177 So. 609, 180 Miss. 
147. 

(2) Locomotive engineer’s Injunc¬ 
tion suit against engineers wrong¬ 
fully working in plaintiff’s seniority 
district did not arise under laws of 
United States where neither the con¬ 
struction nor the applicability of 
railway labor act was actually In¬ 
volved. 

U.S.—Malone v. Gardner. C.C.A.W. 
Va., 62 P.2d 16. 

(3) In action by railroad employee 
for judgment declaring his seniority 
rights, and for damages for impair¬ 
ment by defendant railroad of plain¬ 
tiff’s seniority rights, based on agree¬ 
ment entered into in conformity with 
requirements of the Railway Labor 
Act, between plaintiff's bargaining 
agent and defendant railroad, plain¬ 
tiff’s alleged right did not arise under 
laws of United States, so as to confer 
Jurisdiction of action on federal dis¬ 
trict court. 

U.S.—Starke v. New York, C. & St. L. 
R. Co., C.A.I11., 180 F.2d 509. 

89. U.S.—Wilko V. Swan, N Y., 74 S. 

Ct. 182, 346 U.S. 427, 98 LEd. 168. 

Jung v. K. & D. Min. Co., C.A. 
Ill., 260 F.2d 607—Slavin v. Ger¬ 
mantown Fire Ins. Co., C.A.Pa., 174 
F.2d 799. 

Benisch v. Cameron, D.C.N.Y., 81 
F.Supp. 882—Securities and Ex¬ 
change Commission v. Lawson, D. 
C.Md., 2t F’.Supp. 360. 

Jurisdiction of subject matter and 
parties 

U.S —Securities and Exchange Com- 
inis.sion v. Atlas Tuck Corp., D.C. 
Ma.ss.. 93 F.Supp. 111. 

Violation of reporting requirements 
of act 

U.S.—Securities and Exchange Com¬ 
mission V. Atlas Tack Corp., D.C. 
Mass., 93 F.Supp. 111. 

Violation of credit regulation 

Action by plaintiff against broker 
for arranging a violation of federal 
reserve regulation limiting amount 
of credit extension on securities was 
brought to enforce a duty directly 
created by Securities and Exchange 
j Act and gave federal district court 
I jurisdiction. 
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controversy or the citizenship of the parties.^® I the Securities Act where a fraudulent use of the 
Jurisdiction exists to enforce a liability created by j mails is shown,regardless of whether the mails 


tJ,S.—Remar v. Clayton Securities 
Corp.. D.C.Mass., 81 F.Supp. 1014. 
Action to recover consideration paid 
for Interest In leases 
District court had jurisdiction of 
action to recover consideration paid 
by plaintiffs for undivided Interests 
in oil and gras leases allegedly sold to 
them by defendants without comply¬ 
ing with Securities Act* 

U.S.-—Wall V. Wagner. D.C.Neb., 125 
F.Supp. 854, affirmed, C.A., Whit¬ 
taker V. Wall. 226 F.2d 868. 
Whether lease assigrnments were 
investment securities under Federal 
Securities Act and whether stock 
sales by shareholder were transac¬ 
tions exempted under the act pre¬ 
sented federal questions giving dis¬ 
trict court jurisdiction of civil ac¬ 
tion arising out of stock transaction. 
U.S.—Darwin v. Jess Hickey Oil 
Corp., D.C.Tex., 153 F.Supp. 667. 
Suit to prevent disclosure of informs, 
tlon 

Suit by bank to prevent public 
disclosure by securities and exchange 
commission of information with re¬ 
spect to bank claimed to have been 
illegally obtained, and to restrain 
commission from enforcing subpoenas 
requiring production of records of 
bank, is one arising under laws of 
the United States. 

D.C.—Hank of America Nat. Trust & 
Savings Ass’n v. Douglas, 105 F.2d 
100. 70 App.D.C. 221, 123 A.L.R. 
1266. 

FraudiUeiit Inducement of transfer 

(1) United States district court 
had jurisdiction of stockholder’s ac¬ 
tion for damages and cancellation of 
certain instruments of transfer bas¬ 
ed on transaction whereby he was 
allegedly induced by fraud to trans¬ 
fer certain properties consisting of 
both securities and nonsecurities in 
exchange for land, on ground that 
portions of transaction constituted 
violation of Securities Exchange Act. 
U.S.—Errion v. Connell, C.A.Wash., 

236 F.2d 447. 

(2) In order for stockholder to 
bring such action in district court, 
it was only necessary to show that 
instruments of interstate commerce 
or mails were used in transaction 
and that in connection with that use 
a fraudulent act occurred within the 
federal court district. 

U.S.—Errion v. Connell, supra. 

(3) District court has jurisdiction 
•of subject matter of action under Se¬ 
curities Exchange Act to recover 
damages for alleged misrepresenta¬ 
tions causing plaintiffs to sell their 
minority stock in corporation to de¬ 
fendant majority shareholders for 
substantially less than true value 
thereof as against contention that 


such act does not apply because se¬ 
curities involved were neither regis¬ 
tered on national exchange nor traded 
in over-the-counter market. 

U.S.—Robinson v. Dlfford, D.C.Pa.. 92 
F.Supp. 145. 

Sale and traasportatioa of naregis- 
tered stock 

(1) Federal district court had Ju¬ 
risdiction of subject matter of action 
by underwriter to recover considera¬ 
tion paid for unregistered stock on 
ground of sellers* agreement and rep¬ 
resentation that they could procure 
exemption of such stock from regis¬ 
tration for purposes of resale by un¬ 
derwriter to public. 

U.S.—Moore v. Gorman, DC.N.V., 75 
F.Supp. 453. 

(2) Transportation of stock from 
l*hiladelphia to New York by a Penn¬ 
sylvania railroad constituted “use of 
means of instruments of transporta¬ 
tion or communication In interstate 
commerce,” .so as to give federal 
court jurisdiction of such action; 
where unregistered stock was sold 
pursuant to representations made in 
Philadelphia only, but was transport¬ 
ed to New York and delivered, fed¬ 
eral court nevertheless had jurisdic¬ 
tion of action. 

U.S.—Moore v. Gorman, supra. 

90. U.S—Wilko v. Swan, N.Y., 71 S. 
Ct. 182, 346 U.S. 427, 98 L Ed. 168 
—Deckert v. Independence Shanks 
Corporation. Pa., 61 S.Ct. 229. 311 
U.S. 282. 85 UKd. 189. 

1‘enn.sylvania Co. for In.surances 
on Lives and Granting Annuities v. 
Deckert, CC.A.Pa., 123 F.2d 979. 

Moore v. Gorman, D.C.N.Y., 75 
F.Supp. 453—Gross v. Independence 
Shares Corporation, D.C.l’a., 36 F. 
Supp. 541. 

Stockholder’s action for aocouAting 
and profits 

Juri.sdiction of a stockholder’s ac¬ 
tion against a corporate ofllcer for an 
accounting and recovery of profil.s 
realized by ofllcer from purchases and 
sales of corporate .stock is based on a 
federal question arising under the 
Securities Exchange Act rather than 
on diversity of citizenship. 

U.S.—Benisch v. Cameron, D.C.N.Y., 
81 F.Supp. 882. 

rrandnlent conduct in pnrohaM or 
sale of atockn 

(1) To bring action for damages 
caused by fraudulent conduct in pur¬ 
chase or sale of stocks or securities 
within jurisdiction of federal court 
on other than diversity grounds, ac¬ 
tion must be one to enforce some 
liability or duty created by Securi¬ 
ties Exchange Act of 1934 or rules 
and regulations thereunder. 

U.S.—Beury v. Beury, D.C.W.Va., 127 
F.Supp. 786. 


(2) Action by two .stockholders 
against corporation and directors and 
officers for damages of $2,187.08 and 
$473. respectively, for fraud in con¬ 
nection with sale of stock later ac¬ 
quired by plaintills on the exchange 
was not within federal jurisdictional 
amount, and would stand or fall on 
whether It was within provisions of 
Securities Exchange Act prohibiting 
use of manipulative and deceptive de¬ 
vices in the sale of stock. 

U S.—Joseph V. Farnsworth Radio & 
Television Corp. D.C.NY., 99 F 
Supp 701, afllrined, C.A.. 198 F.2d 
833. 

91. IT.S.—Errion v. Connell, CA. 
Wa.sh . 236 F.2d 147. 

Deckert v. Independence Shares 
C«)ri)()ration, D<M’a., 39 F Supp 

592, reversed on other grounds, (* 
C..\.. I’eiinsylvania Co for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. Iieckei t, 123 F.2d 979. 
Delivery of stock certificates 

Securitie.s Act confer.s jurisdiction 
on federal distrnt court of suit 
lirought to enforce liability created 
by the act for false statements in the 
.sale of securities, even if mails were 
only used for delivery of stock cer¬ 
tificates to l)uyer.s after contract of 
sale was concluded orally and stork 
paid for without any use of the mails, 
since a seller who mails a certificate 
to a buyer "sell.s a set'unly by the 
use of the mails” within the meaning 
of the act. 

U.S.—Schiliner v. H. Vaughan Clarke 
& Co., C.CA.N.Y., 134 F 2d 875. 
Use subsequent to sale 

Complaint alleging delivery of se¬ 
curities by mail after .sale, and ahso 
later use of mail.s for sending of no¬ 
tices of payment, prospectuse.s, liulle- 
tins and financial statements for pur- 
jiose of inducing the continuance of 
installment payments came within 
purview of Securities Act and gave 
federal jurisdiction. 

U.S—Gross V. Independence Shares 
Corporation, D.C.Pa., 36 F.Supp. 
541. 

Use of uoUs to record lease assign, 
ment 

Under statute making it unlawful 
for any person to make use of any 
means or instruments of transporta¬ 
tion or communication in interstate 
commerce or of malls to sell stock 
unless registration statement is in 
effect, use of mails to record lea.se 
assignment did not constitute such 
use of malls as to give federal court 
jurisdiction of civil action arising 
out of stock transaction of which 
lease assignment was a part, when 
sales of stock involved were final, 
complete, and irrevocable before 
mails were used. 
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used crossed state lincs.^2 

The word ^Violation/’ as used in a provision of 
the Securities Exchange Act giving the federal 
courts jurisdiction, is not limited to a criminal case, 
but includes also civil litigation. 

Where the federal question averred in the first 
count of a complaint, under the Securities Act and 
the Securities Exchange Act, is not wanting in sub¬ 
stance and the district court has jurisdiction there¬ 
of, the court may retain and dispose of a second 
count in the form of a common-law action for 
fraud.l^--l® 

§ 35(9). - Shipping Board Act 

Actions against corporations formed under the ship¬ 
ping board act have variously been held or held not with¬ 
in the federal Jurisdiction. 

A suit against the United Slates Shipping Board 
Emergency Fleet Corporation is a suit arising under 
the laws of the United States.Further, it has 
been considered that such a suit,^^ or, indeed, any 
suit against any corporation formed under the ship¬ 
ping board act,^^ arises under a law regulating com¬ 
merce, so that the federal courts have jurisdiction 
thereof without regard to the amount in controversy. 

On the other hand, it has been held that not every 
action brought against the fleet corporation is 
deemed to arise under a law regulating commerce, 
and that a tort action against the corporation for 
violation of a common-law duty or a duty arising 
under an act other than the shipping act is not an 
action arising under a law regulating commerce.®® 


§ 36. Actions Relating to Water Courses and 
Water Rights 

The nature of the issues presented, as or as not in¬ 
volving a federal question, determines whether an action 
relating to water courses or water rights is within the 
Jurisdiction of the federal courts. 

The questions of priority of possession of a water 
right, and of conformity to local customs, laws, and 
decisions, do not constitute federal questions, but 
are merely preliminary to, or the possible basis of, 
a federal question also, the nature and extent of 
the riparian rights and the rights in percolating 
waters of certain patentees from the United States 
whose titles were derived from Spain and Mexico 
by virtue of grants to their predecessors from those 
countries, which were confirmed by the board of 
land commissioners, arc not federal questions, but 
are questions of state or general law.®® Although, 
as stated in Waters § 194, an action for a general 
determination of certain water rights under state 
law is in the nature of a suit to quiet title, it is not 
within the jurisdiction of the federal courts under 
statutes authorizing suits against the Uniterl States 
to quiet title or for foreclosure of liens,®® ® and 
granting to the federal courts original jurisdiction 
of actions commenced by any tenant in common or 
joint tenant for the partition of lands where the 
United States is one of such tenants.® 

It has been held, however, that a suit under the 
federal statutes to establish the prior use of waters 
is within the jurisdiction of the federal courts as a 


U.S.—Darwin v. Joss Hifkcy Oil 
Corp., D.C.Tex., 153 F.Supp. 667. 
Clearlngr of checks between banks 
Where sale and purcha.se of slocks 
were by oral transaction, and title to 
stocks and control of check.s given in 
payment therefor ve.stcd in purchaser 
and seller at time of tran.saction, sub¬ 
sequent transmittal through mail by 
bank in w’hich checks were deposited 
to bank on which they were drawn 
did not constitute such use of Instru¬ 
ment of Interstate commerce or of 
the mails as to give federal court Ju¬ 
risdiction of civil action arising out 
of the stock transaction. 

U.S.—Darwin v. Jess Hickey Oil 
Corp., supra. 

92. U.S.—Gross v. Independence 
Shares Corporation, D.C.Pa., 36 F. 
Supp. 541. 

92.5 U.S.—Osborne v. Mallory. D.C. 
N.Y., 86 F.Supp. 869—Gros.sman v. 
Young, D.C.N.Y., 70 F.Supp. 970. 
92.10 U.S.—Jung V. K. & D. Min. Co., 
C.A.in., 260 F.2d 607. 

93. U.S.—^U. S. Shipping Board 

Emergency Fleet Corporation v. 


South Atlantic Dry Dock Co., C C. 
A.P^ia., 19 F.2d 486. 

American Cotton Oil Co. v. IT. S. 
Shipping Board Emergency Fleet 
Corporation, D.C.La., 270 F. 296. 
Actions against United States corpo¬ 
rations generally see infra § 41. 

94. U.S.—Katz v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, D.C.N.y., 32 F.2d 15. 

Hill V. U. S. Shipping Board 
Emergency Fleet Corporation, D. 
C.N.Y., 284 F. 398—Harry Porter 
Co. V. U. S. Shipping Board Emer¬ 
gency Fleet Corporation, D.C.N.Y., 
284 F. 397. 

25 C.J. p 729 note 35 [J]. 

95. U.S.—Ingram Day Lumber Co. v. 
U. S. Shipping Board Emergency 
Fleet Corporation, D.C.Miss., 267 F. 
283. 

96. U.S.—Delpit V. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, C.C.A.Cal., 19 F.2d 60. 

97. U.S.—Telluride Power Trans¬ 
mission Co. V. Rio Grande Western 
R. Co., Utah, 20 S.Ct. 246, 175 U.S. 
639, 44 L.Ed. 305. 
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Juri.sdiction of actions to establi.««h 
and enforce water rights generally 
see Waters § 195. 

Removal of actions relating to water 
rights see Removal of Causes § 64. 
A snlt to onjoin state engineer 
from interfering with plaintiffs al¬ 
leged water rights, on ground that 
provision of state water law relating 
to review of engineer’s decisions af¬ 
fecting water rights was violative of 
due process of law, did not set out 
a substantial federal question. 

U.S.—Humboldt Lovelock Irr. Light 
& Power Co. v. Smith, D.C.Nev., 25 
F.Supp. 671. 

98. U.S.—Devine v. Los Angelos, 
Cal., 26 S.Ct. 652, 202 U.S. 313, 60 
L.Ed. 1046. 

98.5 U.S.—In re Green River Drain¬ 
age Area, D.C.Utah, 147 F.Supp. 
127. 

Controversies to which United States 
is a party generally see infra S 45. 

98.10 U.S.—In re Green River Drain¬ 
age Area, D.C.Utah, 147 F.Supp- 
127. 
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<ase arising under the laws of the United States.^® 
Similarly, a class action to establish a common right 
to a common source of water is within the federal 
jurisdiction when the rights asserted are claimed 
under federal laws and the bearing of an inter¬ 
state water-use compact on rights asserted in an 
action to determine certain water rights raises a fed¬ 
eral question.®®-!® A question as to the boundary 
between upland conveyed by the federal government 
and tideland is a federal question,! but rights and 
interests in the tideland, which is subject to the 
sovereignty of the state, are matters of local law.2 

One who has acquired a right to the use of water 
from a stream flowing through the public land for 
domestic or irrigation purposes, in accordance with 
the laws of the state, is protected therein by federal 
statute, and the jurisdiction of a federal court to 
determine the conflicting rights of parties is not 
affected by the fact that their lands and their points 
of diversion of the water are in different states.^ 

An action to determine or protect water rights 
may be maintained in a federal court if the requisite 
diversity of citizenship between the parties to the 
suit exists.^ 
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§ 37. Actions Relating to Navigable Waters 

The federal courts have Jurisdiction of some actions 
relating to navigable waters, such as suite to prevent 
interference with the use of a navigable stream, or for 
damages for the construction of a dam across a river; 
but not every action Involving a navigable water is with¬ 
in the federal jurisdiction. 

An action relating to navigable waters may pre¬ 
sent such a federal question as will support the ju¬ 
risdiction of the federal court.^ Thus, the federal 
courts have jurisdiction over a suit to enjoin the 
obstruction of a navigable stream,® a suit by the 
United States to enjoin the deposit in a river of min¬ 
ing debris injurious to navigation,’^ a suit to enjoin 
the erection of a bridge over na\ igable waters,« or 
for damages for the construction of a dam across a 
river,®-® and a suit involving the question of the 
right to construct a dock in a navigable river under 
certain acts of Congress and a permit from the sec¬ 
retary of war, w'hich acts and permit are alleged to 
be in execution of the constitutional power of Con¬ 
gress over the navigable waters of the United 
States.® 

An action to condemn land for the construction of 
a dam over a nonnavigable tributary of a naviga¬ 
ble stream, brought by an agency of a state pur- 


99. U.S.—North Side Canal Co. v. 
Twin Falls Canal Co., D.C.Idaho, 
12 F.2d 311. 

99.6 U.S.—Rank v. Krug, D.C.Cal.. 
142 F.Supp. 1. 

Biveriity of eitizensliip not reqnlrod 

U.S.—Rank v. Krug, supra. 

99.10 IT.S.—^E1 Paso County Water 
Imp. Dist. No. I V. City of El Paso. 
D.C.Tox., 133 F.Supp. 894, affirmed 
in part, reformed in part on other 
grounds. C.A., 243 F.2d 927, certio¬ 
rari denied 78 S.Ct. 26, 366 U.S. 820. 
2 L.Ed.2d 36. 

1. U.S.—Borax Consolidated v. City 
of Loa Angeles, Cal., 66 S.Ct. 23, 
296 U.S, 10, 80 L.Ed. 9, rehearing 
denied 56 S.Ct. 304, 296 U.S. 664, 80 
U.Ed. 473. 

Season for mis 

It is a question which concerns 
the validity and effect of an act done 
by the United States, and involves 
the ascertainment of the essential 
basis of a right asserted under fed¬ 
eral law. 

U.S.—Borax Consolidated v. City of 
Los Angeles, supra. 

9. U.S.—Borax Consolidated v. City 
of Los Angeles, supra. 

3. U.S.—Anderson v. Bassman, C.C. 
Cal., 140 F. 14. 

4. U.S.—Morris v. Bean, C.C.Mont., 

146 F. 423, affirmed 159 F. 651, 86 
C.C.A. 619, affirmed 31 S.Ct. 703. 
221 U.S. 485, 56 L.Ed. 821. i 


Keoeiflty of awaiting mlt between 
■tates 

A citizen of one state may sue In 
the federal court to protect his right 
to the use of the waters of an inter¬ 
state stream from interference by 
citizen.s of another state; and he is 
not obliged to wait until his state 
has brought suit against the offend¬ 
ing state to determine the proper 
division of water between the two 
states. 

U.S.—Finney County Water Users’ 
Ass’n V. Graham Ditch Co., D.C. 
Colo., 1 F.2d 650. 

5. U.S.—-U. S. V. Wiahkah Boom Co., 
Wash., 136 F. 42, 68 C.C.A. 692, ap¬ 
peal dlsmi.ssed 26 S.Ct. 765, 202 U. 
S. 613, 50 L.Ed. 1171. 

25 C.J. p 731 note 44. 

Admiralty and maritime actions as 
arising under the Constitution, 
treaties, or laws of the United 
States see supra S 30. 

Admiralty Jurisdiction of actions for 
damages for maritime torts see 
Admiralty §§ 59-65. 

Admiralty Jurisdiction over naviga¬ 
ble waters see Admiralty 5 11. 
Concurrent Jurisdiction of state and 
federal courts of actions relating 
to navigable waters see Courts 8 
52$. 

Federal control over navigable wa¬ 
ters see Navigable Waters S 10. 
Federal Jurisdiction of actions for 
personal injuries to seamen see 
Seamen 8 308. 
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t Removal of actions relating to navi¬ 
gable waters see Removal of Caus- 
I es 8 59. 

6. U.S.—Neches Canal Co. v. Miller 
& Vidor Lumber Co., C.C.A.Tex., 
24 F.2d 763. 

Obstrnctlon by log boom 

U.S.—U. S. V. Bellingham Bay Boom 
Co., Wash., 20 S.Ct. 343, 176 U.S. 
211, 44 L.Ed. 437. 

25 C.J. p 731 note 47. 

7. U.S.—U. S. V. North Bloomneld 
Gravel-Min. Co., C.C.Cal., 53 F. 62.'). 

8 . U.S.—Bollaire, Benwood & Wheel¬ 
ing Ferry Co. v. Interstate Bridge 
Co., C.C.A.W.Va., 40 F.2(l 323, cer¬ 
tiorari denied 61 S.Ct. 35, 282 U.S. 
861, 75 L.Ed. 762. 

25 C.J. p 731 note 46. 

Blver wholly within state 

Rule stated in the text applies. 

even though the navigable river is 

located wholly within a single state. 

U.S.—E. A. Chatfleld Co. v. New 
Haven, C.C.Conn., 110 P. 788. 

25 C.J. p 731 note 46 [b]. 

8.5 U.S.—Northern New Hampshire 
Lumber Co. v. New Hampshire Wa¬ 
ter Resources Board, D.C.N.H., 66 
F.Supp. 177. 

9. U.S.—Cummings v. City of Chica¬ 
go, Ill., 23 S.Ct. 472, 188 U.S. 410. 
47 L.Ed. 625, followed in Calumet 
Grain & Elevator Co. v. City of 
Chicago, 23 S.Ct. 477, 188 U.S. 431. 
47 L.Ed. 532. 
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suant to a license g^rantcd by a federal agency, is 
an action arising under the Constitution and laws 
of the United States.^® A suit involving the valid¬ 
ity, under the Federal Constitution, of a state statute 
regulating fishing in coastal waters is a suit arising 
under the Constitution of the United States.lO-5 

What constitutes an unlawful obstruction of a 
navigable stream is a federal question.i^ It has 
also been held that the question of navigabil¬ 
ity is a federal question but this principle 
has been considered to mean that the ques¬ 
tion of navigability is to be determined according 
to the rule laid down in the federal decisions, and 
not that navigability is a federal question in a juris¬ 
dictional sense so as to make every stiit involving a 
question of navigability a suit arising under the 
laws of the United States.13 

In accordance with the general principle stated 
supra § 27, the federal question must be a sub¬ 
stantial onc.13-^ Not every action involving a 
navigable water falls within the jurisdiction of the 
federal courts so, the construction and mainte¬ 
nance of a (lam across a navigable water for the 
prime and sole purpose of generating electricity for 
commercial purposes, and not for the influence of 
the dam on navigation, have been held not a matter 
for th(.‘ jurisdiction of the federal court.^^ 


No federal question based on the control of the 
federal government over a navigable water is pre¬ 
sented where the water is located wholly within a 
state and the control of the federal government 
over it has been definitely relinquished and aban¬ 
doned in favor of the state and in the absence 
of a federal statute assuming police jurisdiction of 
navigable waters lying wholly within the limits of a 
particular state, the federal courts have no jurisdic¬ 
tion over the question whether certain erections on 
or near such waters are public nuisancesA*^ 

A question as to the rights of a state over marsh¬ 
lands and tidelands on the borders of a sea or its 
estuaries is a local question;^® and the contention 
that rights below the high-water mark of navigable 
nontidal waters can be asserted by the patentees 
from the United States as appurtenant to the up¬ 
lands conveyed to them as against the title of the 
state when subsequently admitted into the Union has 
been held too clearly unfounded, in view of the 
decisions of the federal Supreme Court, to raise a 
federal question. 

§ 38. Actions Relating to Public Lands 

An action relating to public lands of the United States 
is within the Jurisdiction of the federal courts, at least 
If It involves an act of Congress; but the mere fact that 
title to the lands in controversy was originally derived 
I from the United States does not confer jurisdiction. 


10. U.S.—Grand Rlvor Dam Author¬ 
ity V. Going, D.C.Okl., 29 F.Supp. 
316. 

10.5 U.S —Toompr v. Witsoll, D.C.S 
C., 73 F.Supp 371, afTlrmed in part 
and reversed in part on other 
grounds 68 .S.Ct. 1156. 334 U.S. 3S5. 
92 LEd. 1460, rehearing denied 69 
S Ct. 12, 335 U.S. 837, 93 L.Ed. 389. 
Actions involving validity of state 
statute.s a.s arising under Constitu¬ 
tion of United States generally see 
supra § 28. 

11 . U.S.—Sunflower River Packet 
Co. V. Georgia Pac. li. Co., C.C. 
Miss., 39 F. 229. 

25 C.J. p 731 note 45. 

12. TT.R— IT. s. V. State of Utah, 61 
S.Ct. 438, 283 U.S. 64, 75 L.Ed. 844. 

Grand River Dam Authority v. 
Going, D.C.Okl., 29 F.Supp. 316. 

Xntra-state river 

Rule stated in the text obtains, 
even though it is undisputed that 
none of the portions of the river un¬ 
der consideration constitutes a navi¬ 
gable water of the United States, and 
the Question is whether the river is a 
navigable w'atcr of a particular state. 
U.S.—U. S. V. State of Utah, 51 S.Ct. 
438, 283 U.S. 64, 76 L.Ed. 844. 

13. U.S.—State of South Carolina ex 
rel. Maybank v. South Carolina 

36 C.J.S.—15 


Electric & Gas Co., D.C.S.C., 41 F. 
Supp, 111. 

13.5 U.S.-State of Arkansas ex rel. 
Attorney General by Switzer v 
Tennessee Gas Transmission Co., 
D.C.Ark.. 121 F.Supp. 48i. 

Mare presence of possible federal 
question is not sufllcient. 

U.S—City of Memphis v. Ingram, D. 
C.Ark , 98 F.Supp. 395, reversed on 
other grounds, C.A., 195 F.2d 338. 
Special damage plaintiff must suf¬ 
fer to give rise to federal Question is 
damage caused by obstruction to nav¬ 
igation. 

U.S .—City of Memphis V. Ingram, 
supra. 

Substantial federal question held not 
shown 

U.S.—state of Arkansas ex rel. Attor¬ 
ney General by Switzer v. Tennes¬ 
see Gas Transmission Co., D.C.Ark., 
121 F.Supp. 484. 

14. Actions held not within federal 
Jurisdiction 

(1) Action to restrain construction 
and operation of transmission line in 
conjunction with dam and power 
plant on navigable river. 

U.S.—Levin v, Philadelphia Electric 
Power Co., D.C.Pa., 34 F.2d 224. 

(2) Action involving contract with 
state for the construction of canal 
to promote navigation. 
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U.S.—state of South Carolina ex rel. 
Maybank v. South Carolina Electric 
& Gas Co., D.C.S.a, 41 F.Supp. 111. 

(3) Controversy arising out of al¬ 
leged arbitrary and oppres.sive con¬ 
duct of state fl.sh and game officers 
in currying out inspection of vessels 
navigating on Lake Michigan. 

IT.S.—Le Clair v. Swift, D.CAVis., 76 
FSupp. 729. 

(1) Citizen’s action to enjoin ob¬ 
struction to navigable waters devel¬ 
oped by state. 

U.S.—Chitwood V. South Carolina 
Electric & Gas Co., D.C.S.C., 61 F. 
Supp. 486. 

16. U.S.—State of Missouri ex rel. 
and to Use of Camden County, Mo., 
V. Union Electric Light & Power 
Co., D.C.Mo., 42 F.2d 692. 

18. U.S.—Leitch v. City of Chicago. 

C.C.A.Ill.. 41 F.2d 728, certiorari 
denied 61 S.Ct. 106, 282 U.S. 891, 75 
L.Ed. 786. 

17. U.S.—Kenyon v. Knipe, C.C. 
Wash., 46 F. 309. 

26 C.J. p 731 note 61. 

18. U.S.—Shively v. Bowlby, Or., 14 
S.Ct. 648, 152 U.S. 1, 38 L.Ed. 331. 

Chisolm V. Caines, C.C.S.C., 67 
F. 286. 

19. U.S.—McGilvrn v. Ross, Wash., 
30 S.Ct. 27, 216 U.S. 70, 64 L.Ed. 96. 
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Authorities differ as to whether actions arising on lands 
ceded to the United States and based on state laws are 
within the federal Jurisdiction. 

The federal courts have jurisdiction of an action 
relating to public lands of the United States, at 
least if it involves the construction, application, or 
effect of an act of Congress.-® A suit is not consid¬ 
ered to arise under such acts unless it really and 
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substantially involves a dispute or controversy re¬ 
specting, and depends for its determination on, the 
validity, construction, or effect of such acts;-^ and 
the mere fact that the title to the lands in contro¬ 
versy was originally derived from the United States 
is not sufficient to confer jurisdiction ,22 even though 
the title is directly involved in the litigation.-^ A 


20. U.S.—Helvy v. Webb. D.C.Cal., 

36 F.Supp. 243. 

Carter v. Blaine County Inv. Co., 
D.C.Idaho, 46 F.2d 643. 

25 C.J. p 731 notes 55, 56. 

Concurrent Jurisdiction of state and 
federal courts of suits relating to 
public lands see Courts § 526. 
Federal control over public lands see 
Public Lands § 3. 

Federal jurisdiction of actions for 
declaratory judgments generally 
see Declaratory Judgments § 114. 
Removal of actions relating to public 
lands see Removal of Causes § 64. 

Action to recover purchase price 

paid on void entries of public land is 
maintainable in the federal courts. 
U.S.—Kmmons v. U. S., C.C.Or., 42 F. 
26. 

Military reservation 

Determination of extent of Juris¬ 
diction of United States over Fort 
Sill Military Reservation is a ques¬ 
tion for adjudication by federal 
courts, since it involves construction 
of a cession made by Congress, ex¬ 
cept as it may apply to such ad¬ 
ditions to the original reservation as 
have been made from lands over 
which the state once had exclusive 
jurisdiction. 

U.S.—Yellow Cab Transit Co. v. 
Johnson, D.C.Okl., 48 F.Supp. 594, 
affirmed, C.C.A., 137 F.2d 274, af¬ 
firmed 64 S.Ct. 622, 321 U.S. 383, 88 
L.Ed. 814. 

Actions involving Indian lands 

(1) Suit brought by Indian heirs 
seeking to invalidate and set aside 
their conveyances of their respective 
interests in inherited lands. 

U.S.—Brown v. Stuffiebean, C.A.Okl., 
187 F.2d 347. 

(2) Action to recover certain land 
and for other relief on theory that 
land was never legally allotted and 
was still a portion of unallotted land 
of Creek Tribe of Indians. 

U.S.—Creek Indians Nat. Council v. 
Sinclair Prairie Oil Co., C.C.A.Okl., 
142 F.2d 842, certiorari denied 65 
S.Ct. 269, 323 U.S. 781, 89 L.Ed. 624. 

(3) Action involving alleged ex¬ 
emption of restricted Indian lands 
from taxation by Oklahoma and its 
municipal subdivisions by virtue of 
certain acts of Congress. 

U.S.—Board of Com’rs of Creek 
County, Okl., v. Seber, C.C.A.Okl., 
130 F.2d 663, affirmed 63 S.Ct. 920, 
818 U.S. 705, 87 L.Ed. 1094, rehear* 


ing denied 63 S.Ct. 1162, 319 U.S. 
782, 87 L.Ed. 1726. 

(4) Action to determine that 
plaintiff was owner of mineral inter¬ 
est in certain restricted Indian lands, 
or alternatively, for rescission of 
warranty deed and return of pur¬ 
chase money or reformation of deed 
to include mineral interest. 

U.S.—Boren v. Burgess, D.C.Okl., 97 
F.Supp. 1019. 

I (5) Indians* action to quiet title to 
lands In Indian reservation, 
j U.S.—Gerard v. Mercer, D.C.Mont., 62 
F.Supp. 28. reversed on other 
grounds. C.C.A.. Gerard v. U. S., 167 
F.2d 961. 

(6) Action to Invalidate state stat¬ 
ute and leases given thereunder for 
certain mining rights on Indian land. 
U.S.—IT. S. V. National Gypsum Co., 

D.C.N.Y., 49 F.Supp. 206, reversed 
on other grounds, C.C.A., 141 F.2d 
859. 

(7) Suit by city to enjoin Seneca 
Nation of Indians from attempting to 
repossess leased lands within city 
except by legal proceedings under 
laws of New York. 

U.S.—City of Salamanca v. Seneca 
Nation of Indians, D.C.N.Y., 47 F. 
Supp. 939. 

(8) Other actions. 

U,S.—WeUsville Oil Co. v. Miller, 
Okl., 37 S.Ct. 362, 243 U.S. 6, 61 L. 
Ed. 659. 

Hanson v, Hoffman, C.C.A.Okl., 
113 F.2d 780. 

Minn.—Mielko v. Schermerhorn, 203 
N.W. 440, 163 Minn. 21, certiorari 
denied 46 S.Ct. 21, 269 U.S. 561, 70 
L.Ed. 412. 

21. U.S.—Shulthis V. McDougal, 
Okl., 32 S.Ct. 704, 225 U.S. 661, 66 
L.Ed. 1205. 

Gustason v. California Trust Co., 
C.C.A.Cal., 73 F.2d 765, certiorari 
denied 66 S.Ct, 123, 296 U.S. 607, 
80 L.Ed. 430—^Wilson v. Robinson, 
C.C.A.Wash., 16 F.2d 431, followed 
in 16 F.2d 432, certiorari denied 48 
S.Ct. 19, second case, 276 U.S. 526, 
72 L.Ed. 407, and followed in, C.C.A., 
Laurldsen v. Alexander, C.C.A., 16 
F.2d 432, certiorari denied 48 S.Ct. 
19, 275 U.S. 626. 72 L.Ed. 407, cer¬ 
tiorari denied Wilson v. Robinson. 
48 S.Ct. 19. first case, 275 U.S. 626, 
72 L.Ed. 407. 

Action arising nndcr otats statnts, 

not federal statute, is not one arising 
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under laws of T’nitod States and is 
not within federal jurisdif*tion. 

U.S.—Cranston v. Aronson, D.C. 
Mont., 124 F.Supp. 453. 

Action arising out of private con- 
tract, and not created by federal law, 
IS not within federal jurisdiction. 
U.S—Oldland v. Gray, C.A.Colo., 179 
F.2d 408, certiorari denied Gray v. 
j Oldland. 70 S.Ct. 803, 339 U.S. 948. 
94 L.Ed. 1362. 

Attack on actions of land department 

An action which is brought to 
quiet title, but which does not neces¬ 
sarily depend on an interpretation of 
the laws of the Ignited States, does 
not present a federal question, evin 
though it att.aeks certain actions of 
the land department. 

U.S.—Helvy v. Webb, D.C Cal.. 36 F. 
Supp. 243. 

22. ITS—Cranston v .Aronson, DC 
Mont.. 124 F.Sui>p. 453. 

Kirklin v. Ellerbe, C.C A.La, 278 
F. 168. 

25 C.J. p 732 note 57. 

23. U.S.—Gu.stason v. California 

Trust Co.. C.C.A Cal., 73 F.2(l 765. 
certiorari denied 56 S.Ct. 12.3, 296 
U.S. 607, 80 L.Ed. 430—Wilson v. 
Robinson, C.C.A.AVash., 16 F.2d 431, 
followed in 16 F.2d 432, certiorari 
denied 48 S.Ct. 19, second ease, 276 
U.S. 626, 72 L.Kd 407, and followed 
in, C.C.A., Laurldsen v. Alexander. 

16 F.2d 432, certiorari denied 48 S. 
Ct. 19, 275 U.S. 526, 72 L.Ed. 407, 
and certiorari denied Wilson v. 
Robinson, 48 S.Ct. 19, first case, 275 
U.S. 526, 72 L.Kd. 407. 

Matthews v. Barker, D.C.Idaho, 

17 F.Supp. 694. 

25 C.J. p 732 note 68. 

"Where the title has passed out 
of the United Slates and there is 
nothing more than a controversy as 
to conflicting rights claimed to prop¬ 
erty, the action is not one arising 
under the laws of the United States " 
U.S.—Helvy v. Webb, D.C.Cal., 36 
F.Supp. 243. 

Opposing olalms nndar original pat¬ 
ent and supplemental survey 

An ejectment suit by one claiming 
under an original land patent against 
a defendant claiming under a supple¬ 
mental survey made by the general 
land office presents no federal ques¬ 
tion. 

U.S.—Miller v. Webb, C.C.A.Fla., 38 
F.2d 230. 
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suit to cancel a patent to land on the ground of 
fraud in obtaining it presents no federal question.^^ 

Lands ceded to United States. In accordance 
with the general principle, stated in United States 
§ 7, that the federal government has exclusive leg¬ 
islation or jurisdiction of lands ceded to the United 
States by a state, the federal courts have jurisdic¬ 
tion o\ er actions arising on such lands as suits aris¬ 
ing under the laws of the United States.24.6 The 
rule h.is been applied to actions based on a violation 
of a slate statute and a state common-law duty,24.i0 
although the contrary has been held.24.i5 In the 
case of a particular cession, the federal statute 
may provide to what extent the federal courts shall 
have jurisdiction over actions arising on such 

hinds.21.20 

Proceeds of lands granted to state. Although 
lands granted to a state by the federal government, 
and the jiroceeds thereof, must he disposed of only 


FEDERAL COURTS §§ 38-39 

in the manner provided in the enabling act, an ac¬ 
tion by a citizen challenging the disposition of such 
proceeds is not within the federal jurisdiction, even 
though it requires a construction of the act.24.25 
No remedy in state court. Even though an action 
involving public lands does not raise a wholly fed¬ 
eral question, the federal court may assume juris¬ 
diction where there is no authorization for the 
action in the state court.24.30 

§ 39. Actions Relating to Mines or Mineral 
Rights 

An action relating to mines or mineral rights, such 
as one for damages or to quiet title, is within the Juris¬ 
diction of the federal courts if it necessitates the con¬ 
struction of the Constitution or some law of the United 
States. 

Actions relating to mines or mineral rights pre¬ 
sent a federal question where they involve the con¬ 
struction, operation, or effect of federal statutes,25 
but not othcrwise.25 


24. II S.—Holland v. Hyde, C.r.Or., 
41 F 807. 

24.5 TT S—-Mater v. Holley, C A.da . 
200 F.2d 123. 

24.10 U.S—.Tewell v. Cleveland 

Wrt'ckinfT Co., H.C.Mo, 28 Fl^upp. 
366, rever.'sed on other grounds, C. 
C.A . Ill F,2d 3 or. —Coffman v. 
Cleveland Wrecking: Co., D.C.Mo., 
24 F.Supp. 581. 

Theory of rale 

With the* a<‘Quisition of the .site by 
the United States, tlie laws of Mis¬ 
souri, not inconsistent with the laws 
of the United States, continued in 
force, but they became, at the rno- 
m<*nt of acqui.sition, laws of the 
United Stales. 

U.S—Coffman v. Cleveland Wrecking 
Co., supra. 

Actions for injuries 

(1) Occurring within boundaries of 
fort. 

U.S.—Mater v. Holley, C.A.Ga., 200 F, 
2d 12.3. 

(2) Occurring on site of federal 
postoflice and courthou.se. 

U.S.—Jewell V. Cleveland Wrecking 
Co.. P C.Mo., 28 F.Supp. 366, re¬ 
versed on other grounds, C.C.A., 
111 F.2d 305—Coffman v. Cleveland 
Wrecking Co., D.C.Mo., 24 F.Supp. 
581. 

Subsequent state statutes 

(1) Although only the state laws 
in effect at the time of transfer of 
Juri,sdiction continue in effect, sub¬ 
sequent statutes of the state may be 
made part of the laws of the ceded 
area by act of Congress. 

U.S.—Stokes V. Adair, C.A.Va., 265 
F.2d 662. 

(2) Thus, federal court had Juris¬ 
diction over action based on state 
law for personal injuries sustained 


on military re.servation, under stat¬ 
ute providing that actions for death 
or injuries within national park or 
other place sui»ject to exclusive ju- 
ri.sdiction of the United States shall 
exist as though place were under 
jurisdiction of state w’lthin whose 
boundarie.s it is located. 

U.S.—Stokes V. Adair, supra. 

24.15 U.S.—Jewell v. Cleveland 
Wrecking Co., D.C.Mo., 28 F.Supp. 
364—Misner v. Cleveland Wreck¬ 
ing Co., D.C.Mo., 25 F.Supp. 763. 
ConstructioA of state laws by state 
courts 

Theory on which federal jurisdic¬ 
tion is asserted discloses an absurdi¬ 
ty in that it requires a federal court 
to take jurisdiction of a case in or¬ 
der to construe laws which it Is pos¬ 
itively forbidden to construe, since 
it has always been the province of 
the state court.s to construe the stat¬ 
utory laws of the state. 

U.S.—Mi.sncr v. Cleveland Wrecking 
Co.. D.CMo., 25 F.Supp. 763. 

24.20 Coucurrent Jurisdictiou 

Under the statute providing that 
the Virginia courts should have con¬ 
current juri.sdiction with federal 
courts of all civil actions arl.sing In 
the Shenandoah National Park to 
same extent as though cause of ac¬ 
tion had arisen in a county or city 
in which land lies outside of park, 
the federal court was without juris¬ 
diction over an action arising from 
an automobile collision occurring in 
the park. 

U.S.—Fowler v. Dodson, D.C.Pa., 169 
F.Supp. 101. 

24.25 U.S.—Jones v. Brush, C.C.A. 
Ariz., 143 F.2d 733. 

Action held not to arise under feder¬ 
al laws 

Action by citizen of state for Judg¬ 
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ment declaring that county bonds 
purchased with proceeds of lands 
granted to state w'ere not callable 
before due date does not arise under 
federal laws. 

U.S.—Jone.s v. Brush, C.C.A.Ariz., 143 
F.2d 733. 

24.30 Snercise of eminent domain 
over Indian reservation 

Rule stated in the text applies to 
an action by the Tuscarora Indian 
Nation to determine validity of exer¬ 
cise of power of eminent domain by 
New York State Power Authority 
over land in reservation. 

U.S.—Tuscarora Nation of Indians 
v. Power Authority of State of 
New York, D.C.N.Y., 164 F.Supp. 
107. 

25. U.S.—Nevada Sierra Oil Co. V. 
Miller, C.C.Cal., 97 F. 681. 

25 CJ. p 732 note 61—40 C.J. p 878 
note 73. 

Federal legislation as to public min¬ 
eral lands see Mines and Miner¬ 
als §S 9, 10. 

Jurisdiction of federal courts over 
injunction suits concerning mining 
property see Mines and Minerals § 
141. 

Removal of actions relating to mines 
see Removal of Causes § 64. 

26. U.S.—Shoshone Min. Co. v. Rut¬ 
ter, Idaho. 20 S.Ct. 726, 177 U.S. 
605, 44 L.Ed. 864. 

25 C.J. p 732 note 64—40 C.J. p 878 
note 76, p 930 note 11 [a]. 

Bights arising out of contract 

A suit to adjudge plaintiffs to be 
the owners of a royalty interest pro¬ 
vided In an assignment of a prospect¬ 
ing permit on public lands for oil and 
gas and to impress a trust on the 
proceeds thereof was not one arising 
under laws of the United States, so 
as to confer jurisdiction on a federal 
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Since, as discussed supra § 38, suits relating to 
public lands may be within the federal jurisdiction, 
actions relating to mines and minerals in connection 
with public lands may also be within the jurisdiction 
of the federal courts.26-5 A suit or statutory action 
to quiet title to mining property may be brought in 
a federal court where it appears that a federal ques¬ 
tion or the construction of a federal statute is in¬ 
volved but, where there is no substantial dis¬ 
pute as to the meaning of the mining law involved, 
the federal court has no jurisdiction of such an ac¬ 
tion,^8 notwithstanding a contention that defend¬ 
ants' claims embrace more lands than permitted by 
federal statute.28 

An action for damages to mining property docs 
not ordinarily involve a federal question so as to 
give the federal courts jurisdiction,30 unless it ap¬ 
pears from plaintiff’s statement of his cause of 
action that it will be necessary to construe the 
constitution or some law of the United Statcs.^i 


The federal court has jurisdiction of an action 
by the seller of coal to recover from the buyer the 
difference between the contract price paid and the 
minimum price established under federal statute, 
since a construction of the statute is required.^ 

§ 40. Actions by or against Officers or 
Agents of United States 

An action by an agency or an officer of the United 
States is within the Jurisdiction of the federal courts; but 
an action against such officer is not ordinarily within such 
Jurisdiction unless his official character is an ingredient 
of the plaintiff's cause of action, or the suit can be sup¬ 
ported on independent Jurisdictional grounds. 

The federal district courts have, under statute, 28 
U.S.C.A. § 1345, formerly Judicial Code § 24 (1), 
jurisdiction of suits brought by any agency or officer 
of the United States authorized by law to sue,-*- 
without regard to the amount in controversy.'*^ 
Such provision docs not confer jurisdiction of a 
suit by a government contractor who is held not 
an agencyS^-S or an officer^^ within the meaning of 


court, where asserted rights of the 
parties arose out of a private con¬ 
tract. 

U.S.—Oldland v. Gray, C.A.Colo., 179 
F.2d 408, certiorari denied Gray v. 
Oldland. 70 S.Ct. 803, 339 U.S. 948, 
94 L.Ed. 1362. 

26.5 Aetioi&a h«ld to ariso lULder fed¬ 
eral laws 

(1) Action to have an accounting 
for oil and gas produced from cer¬ 
tain land and to recover such land on 
ground that it was still part of unal¬ 
lotted Indian land. 

U.S.—-Creek Indians Nat. Council v. 
Sinclair Prairie Oil Co., C.C.A.Okl., 
142 F.2d 842, certiorari denied 66 
S.Ct. 269, 323 U.S. 781, 89 L.Ed. 
624. 

(2) Action for a judicial determi¬ 
nation that plaintiff was owner of a 
mineral interest in certain restricted 
Indian lands, and for other relief. 
U.S.—Boren v. Burgess, D.C.Okl., 97 

F.Supp. 1019. 

(3) Action by the United States to 
invalidate New York statute and 
leases given thereunder for mining 
of gypsum on Tonawanda Re.serva- 
tion of Indians in New York State. 
U.S.—U. S. V. National Gyp.sum Co., 

D.C.N.Y., 49 F.Supp. 206, reversed 
on other grounds, C.C.A., 141 F.2d 
859. 

27. U.S.—Hoggin v. Lewis, C.C. 
Mont., 66 F. 199. 

25 C.J. p 732 note 64 [b] (2)—40 C.J. 
p 930 note 11. 

28. U.S.—Marshall v. Desert Proper¬ 
ties Co.. C.C.A.Cal., 103 F.2d 551. 
certiorari denied 60 S.Ct. 74, 308 
U.S. 563, 84 L.Ed. 473. 

25 C.J. P 732 note 64 [bj (1). 


29. U.S.—Marshall V. Desert Prop¬ 
erties Co., supra. 

30. U.S.—Little York Gold-Washing 
& Water Co. v. Keyes, Cal., 96 U.S. 
199, 24 L.Ed. 656. 

40 C.J. p 912 note 9. 

31. U.S.—Boston & Montana Consol. 
Copper & Silver Min. Co. v. Mon¬ 
tana Ore Purchasing Co., Mont., 23 
S.Ct. 434, 188 U.S. 632, 47 L.Ed. 
626. 

31.5 U.S.—Costanzo Coal Min. Co. v. 
Weirton Steel Co.. C.C.A.W.Va., 150 
F.2d 929, certiorari denied 66 S.Ct. 
147, 326 U.S. 765, 90 L.Ed. 460. 

32. U.S.—Morgenthau v. Sugar Land 
By. Co., C.C.A.Tex., 83 P.2d 72. 

Mason v. Hir.sh, D.C.N.Y.. 140 
F.Supp. 463—Mason v. Kavy, D.C. 
N.Y., 134 F.Supp. 461. 

26 C.J. p 732 note 66. 

Federal jurisdiction of actions for 
declaratory judgments generally 
see Declaratory Judgments § 114. 
Jurisdiction of judicial proceedings 
for declaration of nationality see 
Citizens 9 !• | 

Receiver of national bank see infra' 
9 42 b. I 

Removal of actions by or against 
oiheers of the United States see 
Removal of Causes 99 63-65. 

Prior to amendueat, June 28, 1948, 
c. 646, 62 Stat. 993, 28 U.S.C.A. § 1345, 
which added the word “agency," an 
agent of the federal government was 
held not within the purview of the 
former Judicial Code. 

U.S.—Pickering Land & Timber Co. v. 
Wisby, D.C.La., 242 F. 993. i 
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Actions within statute 

(1) Action by Alien Property Cu.s- 
todian for a judgment declaring his 
right to the interest of German leg¬ 
atees in an estate by virtue of a vest¬ 
ing order. 

U.S.—Markham v. Allen. Cal., 66 S.Ct. 
296, 326 U.S. 490, 90 L.Ed. 256. 

(2) Suit by Housing Expediter un¬ 
der the Housing and Rent Act of 
194 7 for injunction and other re¬ 
lief. 

U.S.—Greider v. Woods. C.A.Okl, 177 
F.2d 1016. 

Woods V. KImmey, D.C.Pa., 88 F. 
Supp. 838. 

(.3) Action by Attorney General as 
successor to Allen Property Custodi¬ 
an for a determination that plaintiff 
was entitled to accumulated income 
from designated securities held by 
defendant as trustee and alleged to 
be payable to an enemy alien. 

U.S.—Clark v. Continental Nat. Bank 
of Lincoln, Neb., D.C.Ncb., 88 F. 
Supp. 324. 

33. U.S.—Woods V. Kern, C.A.Pa.. 
181 F.2d 499—Woods v. Bomboy, C. 
A.Pa., 179 F.2d 565—Greider v. 
Woods, C.A.Okl., 177 F.2a 1016. 

Schofield V. Palmer, C.C.Va., 134 
F. 763. 

Woods V. Kimmey, D.C.Pa., 88 F. 
Supp. 838. 

25 C.J. p 976 notes 30, 32. 

33.5 U.S.—Jacobs v. Tawes, C.A.Md., 
250 F.2d 611. 

34. U.S.—Jacobs v. Tawes, supra. 
Pickering Land & Timber Co. v. 

Wisby, D.C.La., 242 F. 993. 

25 C.J. p 734 note 76. 
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the statute. Such a person may, however, invoke 
the federal jurisdiction where his cause of action 
presents a federal question.^^ 

An action otherwise within the statute is not 
altered by the mere fact that it may benefit in¬ 
dividuals who are not parties to the suit.35.6 ^ 

suit by one not an agency or an officer is not within 
the federal jurisdiction on the ground that govern¬ 
ment attorneys assisted in the case.'^s.io 

By \ irtue of particular statutes, the federal courts 
may have jurisdiction of actions brought by certain 
government officers under the statutes.35.l5 


There being no corresponding provision giving 
jurisdiction of suits against federal officers, such ju¬ 
risdiction ordinarily does not exist,36 at least where 
the action is brought against the officer or agent 
in his individual capacity, or is based on a common- 
law right ;37 hence, to support federal jurisdiction, 
it must appear that there is some other ground 
therefor, as, for example, that the suit involves the 
requisite jurisdictional amount and either arises un¬ 
der the Constitution or laws of the United States or 
is between parties having the requisite diversity of 
citizenship.38 


35. TT s. —Wagner Electric Mfg. Co 
V. District Lodge No. 9, I. A. M., D. 
C.Mo . 252 P. r>97. 

25 C.J. p 734 note 77. 

35.5 Sait for restitntioa of over, 
charges collected by landlord from 
tenants, and for other relief, by 
Housing Expediter. 

U.S—AVoods V. Bomboy, C.A.Pa., 179 
P.2d 565. 

AVoods v. Kimmey, D.C Pa., 88 F. 
Supp 838. 

35.10 TT.S.—Chrlstner v. Poudre Tal. 
Co-op. Ass’n, D.C.Colo., 134 F.Supp. 
115. 

35.15 Emergency Price Control Act 
of 1942, § 205. as amended by Act of 
1944, 50 XT.S.C.A.Appendix 8 925, ex¬ 
pressly granted to the federal dis¬ 
trict courts jurisdiction of actions 
brought under the statute by the 
Price Administrator, without regard 
to the amount in controversy. 

U.S.—Woodward v. Porter, D C Or,, 
162 P.2d 463—Bowles v. Frunce- 
shlni, C.C.A.Puerto Rico, 145 F.2d 
610. 

Creedon v. Stratton, D.C.Neb., 74 
F.Supp. 170—Bowles v. AA^eitz. D. 
C.Pa., 64 F.Supp. 829—Bowles v. 
Pechersky, D.CPa., 64 F.Supp. 641 
—Bowles V. Milner Hotel.*?, D.C.Ky., 
62 F.Supp. 493. 

36. U.S.—Johnson v. Thomas, D.C. 
Tex., 16 F.Supp. 1013. 

25 C.J. p 733 note 67. 

37. U.S.—Mathers & Mathers v. 
Urschel, C.C.A.Okl., 74 F.2d 591 — 
Dowling Bros. v. Andrews, D.C.IIl., 
19 P.2d 961. 

Jarisdiction under Tort Claims Act 

(1) Jurisdiction given by Tort 
Claims Act over suits against gov¬ 
ernment will not support, as ancil¬ 
lary, proceeding against agent of 
United States. 

U.S.—U. S. V. Dooley, C.A.Wash., 231 
F.2d 423—Benbow v. Wolf, C.A. 
Cal., 217 P.2d 203. 

Carvelll v. U. S., D.C.N.Y., 174 F. 
Supp. 377. 

(2) Ancillary or incidental Juris¬ 
diction generally see supra S 13(1). 

Uere Miaertlon of claim against 
United States is Insufhcient to create , 


jurisdiction over separate claim 
against government agent. 

U.S.—Benbow v. Wolf, C.A.Cal., 217 
F.2d 203. 

Injunction against labor relations 
board director 

Di.strict court has no Jurisdiction 
of an action to restrain a national 
labor relations board regional direc¬ 
tor, individually, from Interfering 
with performance of an employment 
contract between employer and un¬ 
ion, where it is admitted that no pro¬ 
vision of the national labor relations 
act was violated and it is not con¬ 
tended that the director’s acts violat¬ 
ed any other federal statute or the 
Federal Constitution, and neither di¬ 
versity of citizenship nor the amount 
of damages threatened is shown. 

U.S.—Amalgamated Meat (.’’utters & 
Butchers Workmen of North Amer¬ 
ica, Local No. 207 v. Spreckels, C. 

C. A.Cal., 119 F.2d 64. 

38. U.S.—Davidson v. Rafferty, D.C. 
N.T., 34 F.2d 700, afllrmed, C.C.A., 
39 F.2d 1023—McNally v. Jackson, 

D. C.La., 7 P.2d 373. 

Ove Gustavsson Contracting Co. 
V. Floete, D.C.N.Y., 176 F.Supp. 

644—Kennedy v. Public Works Ad¬ 
ministration, D.C.N.Y., 23 F.Supp. 
771. 

26 C.J. p 733 note 68. 

Jurisdiction of federal courts as ex¬ 
clusive or concurrent with state 
courts as to suits against United 
States agencies see Courts §§ 525, 
526. 

Jurisdiction of state courts over fed¬ 
eral ofllcers and agents see United 
States § 52. 

Suit against government agent for 
negligence must be supported by in¬ 
dependent Jurisdictional grounds. 
U.S.—U. S. V. Dooley, C.A.Wash., 231 
F.2d 423—Benbow v. Wolf, C.A. 
Cal., 217 F.2d 203. 

Carvelll v. U. S., D.C.N.T., 174 
F.Supp. 377. 

Action against director general of 
railroads 

(1) An action for negligence 
against the director general of rail¬ 
roads has been held to be one arls-1 
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Ing under the laws of the United 
States. 

U.S.—Blevins v. Hines, D.C.Va., 264 
F. 1006. 

25 C.J. p 727 note 93, p 733 note 73 
[e]. 

(2) However, the contrary has also 
been held. 

U.S.—AValters v. Payne, C. C.A.Pa., 
292 F. 124, certiorari denied 44 S. 
Ct. 136, 263 U.S. 715. 68 L.Ed. 521. 

I Action bold to arise under federal 
I law 

If action for mandatory Injunction 
directing defendant officers to hear 
and grant plaintiffs' application for 
suspension of deportation be con¬ 
strued as a suit against defendants 
in their individual capacities, the 
federal district court had Jurisdic¬ 
tion over the subject matter involv¬ 
ed, because the matter in controversy 
arose under the Constitution, laws, 
or treaties of the United States. 

U S,—Perez-Perez v. Westmoreland, 
D.C.Cal., 122 F.Supp. 385. 

Actions held not to arise under feder- i 
al laws 

(1) Action in which tenants 
sought to prevent effectiveness of or¬ 
der of rent director authorizing in¬ 
crease in rents. 

U.S.—Koster v. Turchl, C.A.Pa., 173 
P.2d 605. 

(2) Claim against defendants hold¬ 
ing offices in Bureau of Internal Rev¬ 
enue, individually, based on tortious 
conversion of plaintiff’s property, un- ' 
der state law. 

U.S.—Johnston v. Earle, C.A.Or., 24.^ ' 
F.2d 793. 

(3) Action for damages against 
government employee for wrongfully 
and maliciously inducing plaintiff’s 
customers to breach their contracts. 
U.S.—Chaskln v. Thompson, C.C.A. 

Cal., 143 F.2d 666. 

(4) Action against federal officers 
and local police officer for Invasion of 
plaintiffs’ constitutional rights by 
imprisonment, search of premises, 
and seizure of property. 

U.S.—Bell V. Hood, D.C.Cal,, 71 F. 
Supp. 813. 
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The fact that an officer of the United Statcs^^ or 
a governmental agency^® defends on the ground 
that he or it acted under a law of the United States 
in an official capacity does not bring the case within 
the original federal jurisdiction as one arising under 
the Constitution or laws of the United States, since, 
as stated in Federal Civil Procedure § 271, the 
existence of a federal question must appear from 
plaintiff’s pleading. 

On the other hand, where the official character of 
defendant is an ingredient of plaintiff’s cause of 
action, as where the action is brought to enforce a 


86 C.J.S. 

liability or duty as such officer^i or as a public agent 
of the United States,^2 qj. jg brought on his bond, 
executed pursuant to act of Congress,^3 the case 
is one arising under the Constitution and laws of the 
United States, and as such is within the federal 
jurisdiction. 

An action to which a government officer is not 
a party is not within the jurisdiction of the federal 
courts on the ground that such officer is incidental¬ 
ly involved therein.'*3*5 

Federal statutes empowering certain federal offi¬ 
cers to remove from a state court a suit against 


Vafflifftao* of omployae of Bureau of 
Zutexual Beveaue 

Federal district court had Jurisdic¬ 
tion of action by an automobile own¬ 
er to recover for damagre to his auto¬ 
mobile caused by the negligence of 
an employee of the Bureau of Inter¬ 
nal Revenue while driving a govern¬ 
ment-owned automobile. 

U.S.—Underhill v. Tabbutt, D.C.Pa., 
62 P.Supp. 11. 

39. U.S.—Walker v. Colima. Kan., 17 
S.Ct. 738, 167 V.S. 57. 42 U.Ed. 76. 

England v. Devine, D.C.Maas., 59 
F.Supp. 379. 

25 C.J. p 733 note 70. 

40. U.S.—Bankers’ Mut. Casualty 
Co. V. Minneapolis, St. P. & S. S. M. 

R. Co., Minn., 24 S.Ct. 326, 192 U. 

S. 371, 48 L Ed. 484. 

25 C.J. p 733 note 71. 

41. U.S,—McNally v. Jackson, D.C. 
Da.. 7 F.2d 373. 

Allen V. Clark, D.C.Cal., 22 P. 
Supp. 898. 

26 C.J. p 733 note 73. 

Actions against federal offlcer.s and 
agents as actions against United 
States see Tlnited States § 178. 
Federal Juri.sdiction of suits relating 
to acts regulating agriculture see 
supra § 35(1). 

JTurisdlction regardless of cltizeuship 

U.S.—Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1. 

Xnjunetiou against enforcement of 
order 

(1) An action which questions or¬ 
ders made by an officer of the United 
States pursuant to an act of Congress 
and seeks to enjoin their enforcement 
is an action arising under the laws 
of the United States. 

U.S.—Dewar v. Brooks, D.C.Nev., 16 
F.Supp. 636. 

<2) Consequently, actions to enjoin 
Secretary of Agriculture from acting 
contrary to statute are within the 
federal jurisdiction. 

U.S.—Stark v. Wickard, App.D.C., 64 
S.Ct. £59, 321 U.S. 288, 88 L.Ed. 
783. 

D.C.—Moberly Milk Products Co. v. 
Fleming, D.C., 69 F.Supp. 776, af¬ 


firmed 160 F.2d 259, 82 U.S.App.D.C. 

16, certiorari dismissed 67 S.Ct. 

1304, 331 U.S. 786. 91 L.Ed. 1816— 

Publicker Industries v. Anderson, 

D.C., 68 F.Supp. 532. 

Claim to executive action 

(1) Claim to executive action bene¬ 
ficial to complainant created by fed¬ 
eral statute is not necessarily cog¬ 
nizable in federal courts of first in¬ 
stance; in order that it may reach 
the dignity of a legal right in the 
strict sense, it must appear that Con¬ 
gress intended to create a statutory 
privilege protected by judicial rem¬ 
edies. 

U.S.—Stark v. Wickard. AppD.C., 64 

set. 659, 321 U.S. 288, 88 L.Ed. 

733. 

(2) Where definite personal rights 
are created by federal .statute simi¬ 
lar to those judicially enforced, si¬ 
lence of statute on Judicial review 
and absence of administrative reme¬ 
dy are not a denial of relief to ag¬ 
grieved per.son in federal courts in 
exercise of general jurisdiction. 

U.S.—stark v. Wickard, supra. 

Actions held within federal Jnrisdic- 
tion 

(1) Action by municipality against 
clerk of federal district court to re¬ 
cover amount of fine imposed and 
paid in district court on appeal from 
conviction for violation of municipal 
ordinance, whether regarded as one 
to obtain directions from court that 
clerk should make proper application 
of money, or as one against clerk as 
an individual. 

U.S.—City of Anchorage v. Hilton, 

C.A.Alaska, 262 F.2d 139. 

(2) Class action against Bureau of 
Reclamation ofilcials and others to 
establish and enforce common right 
of class to water flow. 

U.S.—Rank v. Krug, D.C.Cal., 142 F. 

Supp. 1. 

(3) Action for a judgment declar¬ 
ing that action of Collector of Cus¬ 
toms in refusing entry of certain 
cassia which had arrived at Port of 
New York was arbitrary and for an 
injunction restraining the collector 
from prohibiting the entry thereof. { 
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U.S—Richard J. Spitz, Inc. v. Dill, 
D.C.N.Y.. 140 FSupp. 947. 

(4) Action by territorial voter 
against territorial legislature, gov¬ 
ernor, and secretary, and United 
States Treasury Department’s dis¬ 
bursing agent for denial of voter’s 
rights in failure to reapportion ter¬ 
ritorial legislature. 

U.S.—Dyer v. Kazuhisa Abe, D.C.Ha- 
waii, 138 F.Supp. 220, reversed on 
other ground.^, C A., 256 F.2d 728. 

(5) Action against Federal Hous¬ 
ing Administration by housing cor¬ 
poration organized pursuant to Na¬ 
tional Housing Act for declaration 
as to administration’s rights to in¬ 
spect its books under act. 

U.S.—James River Apartments, Inc. 
v. Federal Housing Administration. 
D.C.Md., 136 F.Supp. 24. 

(6) Suit against Administrator of 
Veterans’ Affairs on alleged guaranty 
of loan made by plaintiff to veteran 
of World War II. 

U.S—Fidelity Federal Rav. & Loan 
Ass’n V. Gray, D.C.Tenn., 89 F. 
Supp. 832. 

(7) Action by United .States and 
Secretary of Labor against former 
government inspector and his civilian 
employers to enjoin employee from 
advising and representing employers 
in matters which employee as a gov¬ 
ernment inspector had investigated. 
U.S.—U. S. V. Chadwick, D.C.Ala., 76 

F.Supp. 919. 

42. U.S.—Bankers’ Mut. Casualty 
Co. V. Minneapolis. St. P. & S. S. 
M. R. Co., Minn., 24 S.Ct. 326, 192 
U.S. 371. 48 L.Ed. 484. 

43. U.S.—American Surety Co. v. 
Shultz. N.Y., 35 S.Ct. 525. 237 U.S. 
3 59. 69 L.Ed. 892. 

26 C.J. p 734 note 76. 

43.5 Judge’s name in llbeloue article 

In action for libel, fact that name 
of a United States judge was men¬ 
tioned in alleged libelous newspaper 
article was not sufficient to confer 
Jurisdiction on federal court. 

U.S.—Kelly v. Tribune-Star Pub. C<k, 
C.C.A.Ind., 152 F.2d 267. 
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them for an act done under color of their office do 
not confer jurisdiction on the federal court to 
entertain a suit ajjainst them filed in the federal 
court in the first instance.^^ 

Federal jurisdiction of an action against one who 
has contracted with the United States cannot be 
predicated on the ground that the action arises un¬ 
der a law of the United States if the sum in contro¬ 
versy is less than the required jurisdictional 
amount. 

§ 41. Actions by or against United States 
Corporations 

Federal Jurisdiction formerly was entertained of any 
action by or against a corporation created under a federal 
law; but this rule has been changed by statute except in 


FEDERAL COURTS §§ 40-41 

the case of corporations In which the United States owns 
more than a prescribed amount of capital stock. 

A suit by or against a corporation created under 
an act of Congress is one arising under the laws 
of the United States,and hence, in the absence 
of statute to the contrary, such a suit would be with¬ 
in the grant to the federal courts of jurisdiction 
over actions arising under such laws.^7 particu¬ 
lar suit may, however, be withdrawn or excluded 
from federal jurisdiction by some specific enact¬ 
ment,^® and, under a federal statute in effect so pro¬ 
viding, the fact of incorporation under an act of 
Congress no longer constitutes a basis for federal 
jurisdiction,^® unless the corporation is one of which 
the United States is the owner of more than a pre¬ 
scribed amount of the capital stock.®® 


44. U.S.—Vilo.s V. Syme.9, C C.A. 
Colo,, 129 P.2d 828. certiorari de¬ 
nied 63 S.Ct. 67. 317 U.S. 633. 87 
].<.Ed 511, rehearing denied 63 S Ct. 
323, 317 U.S. 711, 87 UKd. 567— 
Mathers & Mathers v. Urschel, C C. 
A.Okl., 74 F.2d 691. 

Cincinnati Brewing Co. v. Bett- 
man, C.C.Ohio, 102 P. 16. 

Keppleman v. ITp.ston, D C Cal . 
84 P.Supp. 478—Pendleton v. Bus¬ 
sey, D.C.Pa., 30 P.Supp. 211. 
CongressioiLal purpose 

Neither the original act nor amend¬ 
ments thereto granting the privilege 
of removal indicates a congres.sional 
purpo.se to enlarge original jurisdic¬ 
tion elsewhere conferred on federal 
courts. 

U.S.—Vile.s V. Symes, C.C.A.Colo.. 129 
P.2d 828. certiorari denied 63 S.Ct. 
67, 317 U.S. 633, 87 L.Kd. 611. re¬ 
hearing denied 63 S.Ct. 323, 317 U. 

S. 711, 87 L.Ed. 567. 

45. U.S.—U. S. to Use of Zambettl v. 
American Pence Const. Co., P.C.N. 

T. , 15 P.2d 449. affirmed, C.C.A., 16 
F.2d 450. 

46. U.S.—Federal Intermediate Cred¬ 
it Bank of Columbia, S. C., v. 
Mitchell. S.C.. 48 S.Ct. 449, 277 U. 
S. 213. 72 L.Ed. 854. 

Federal Deposit Ins. Corp. v. 
George-Howard, C.C.A.Mo., 153 F. 
2d 591, certiorari denied 67 S.Ct. 
53. 329 U.S. 719, 91 L.Ed. 623. 
Government owned or controlled cor¬ 
porations generally see United 
States §§ 66-70. 

Removal of actions involving federal 
corporations see Removal of Caus¬ 
es §§ 68-71. 

‘‘Arising nnder laws of IFnitod 
States*’ 

Statute providing that all suits to 
which the Federal Deposit Insurance 
Corporation shall be a party shall be 
deemed to arise under the laws of the 
United States means that all such 
suits to which the corporation is a 
party In its own capacity must be re¬ 


garded as “arising under laws of | 
United State.*^” wilhm jurisdiction 
granted to federal district courts. 

U.S.—Federal Deposit Ins. Corp. v. 
George-Howard, supra. 

47. U.S.—Federal Intermediate Cred¬ 
it Bank of Columbia, S. C., v. 
Mitchell, S.C., 48 S.Ct. 449, 277 U. 
S. 213. 72 L.Ed. 854. 

U. S. Shipping Board Emergency 
Fleet Corporation v. South Atlantic 
Dry Dock Co., C.C.A.FIa., 19 F.2d 
486. 

Fields V. Community Federal 
Savings & Loan Ass'n, D.C.Mo., 37 
F.Supp. 367. 

State of Alabama v. Acacia Mut. 
Life Ass’n, D.C.Ala., 3 F.2d 697. 

25 C.J. p 735 note 84. 

Suits against United States Shipping 
Board Emergency Fleet Corpora¬ 
tion see supra § 36. 

48. U.S—Bankers Trust Co. v. Tex¬ 
as & P. R. R. Co., Tex., 36 S.Ct. 569, 
241 XT.S. 296. 60 L.Ed. 1010. 

25 C.J. p 735 note 86. 

Plain ezpreaBlon of Intent 

Congress will not be held to have 
intended to restrict the jurisdiction 
of the federal courts over suits 
brought by or against corporations 
organized under an act of Congress 
unless its intent to do so has been 
plainly expressed. 

U.S.—Federal Intermediate Credit 
Bank of Columbia, S. C. v. Mitchell, 
S.C.. 48 S.Ct. 449, 277 U.S. 213, 72 
L.Ed. 854. 

49. U.S.—Gully v. First Nat. Bank. 
Miss., 67 S.Ct. 96, 299 U.S. 109, 81 
L.Ed. 70. 

Federal Reserve Bank of Kansas 
City, Mo., V. Omaha Nat. Bank of 
Omaha, Neb., C.C.A.Neb., 45 P.2d 
611, certiorari denied Wyoming 
Nat. Bank of Casper, Wyo. v. Oma¬ 
ha Nat. Bank of Omaha, 51 S.Ct. 
216, 282 U.S. 902, 76 L.Ed. 794. 

Harris v. American Legion, D.C. 
Ind., 162 P.Supp. 700—Rhoads v. 
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National Iron Bank of Pottstown, 
D.C.Pa.. 35 P.Supp. 650. 

Zaterpretatioa of act of l&oorponu 
tloa 

Rule stated in the text applies even 
though the action is one which in¬ 
volves an interpretation of the act 
of incorporation. 

U.S.—^Anthony Wayne Post No. 418 
v. American Legion. D.C.Pa., 5 F. 
Supp. 395. 

Action on instnunont ezeonted before 
statute 

Under the statute referred to In 
the text, federal Jurisdiction cannot 
be invoked on the ground that the 
plaintilT corporation was organized 
under an act of Congress, notwith¬ 
standing the mortgage sued on was 
executed prior to the effective date 
of the statute. 

US.—St. Louis Joint Stock Land 
Bank of St. Louis v. Pithian, D.C. 
Ill., 43 F.2d 866. 

Ballroad oorporatlons 

(1) General rule holding the fed¬ 
eral courts to have jurisdiction of 
actions by or against a corporation 
created under an act of Congress 
at one time applied to railroad corpo¬ 
rations as well as other corporations. 
U.S.—Texas & P. R. Co. v. Bigger, 

Tex., 36 S.Ct. 127, 239 U.S. 330, 60 
L.Ed. 310. 

25 C.J. p 735 note 86. 

(2) However, under an amendment 
to the former Judicial Code (Act 
Jan. 18, 1916, 38 U.S.St. at L. p 683 
c 22 § 5) a court of the United States 
could not take jurisdiction of an ac¬ 
tion or suit by or against a railroad 
company merely on the ground that 
it was incorporated under an act of 
Congress. 

U.S.—Bankers Trust Co. v. Texas & 
P. R. Co., Tex., 36 S.Ct. 669, 241 
U.S. 295. 60 L.Ed. 1010, 

25 C.J. p 735 note 88. 

50. U.S.—Gully V. First Nat. Bank, 
Miss., 67 S.Ct. 96, 299 U.S. 109. 81 
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This provision is not a restriction on jurisdiction 
granted under other statutes,and is applicable 
only where the sole ground of jurisdiction is the 
fact of incorporation under an act of Congress.^o io 
Therefore, the federal court may entertain the ac¬ 
tion, even though the corporation is not within the 
statutory exception, where there are other grounds 
for federal jurisdiction.s®-^^ The statute has been 
said to be an additional grant of jurisdiction,50.20 
but under other authorities it is a limitation on, 
rather than a grant of, jurisdiction.50.25 


Acts of incorporation. Generally, the congres¬ 
sional acts creating corporations do not grant fed¬ 
eral jurisdiction ;50.30 however, the act of incor¬ 
poration may expressly confer on the federal courts 
jurisdiction of suits involving the corporation.50-35 
On the other hand, the act may expressly remove 
from the jurisdiction of the federal courts suits by 
or against the corporation or association.50.40 

A corporation organized under a territorial stat¬ 
ute is not a United States corporation in any such 
sense as to be entitled to sue or be sued in federal 


L.Ed. 70—Federal Intermediate 
Credit Bank of Columbia, S. C., v. 
Mitchell. S.C.. 48 S.Ct. 449, 277 
U.S. 213, 72 L.Ed. 854. 

U. S. Shipping Board Emergency 
Fleet Corporation v. South Atlan¬ 
tic Dry Dock Co., C.C.A.Fla., 19 F. 
2d 486. 

Food Machinery & Chemical 
Corp. V. Marquez, D.C.N.M., 139 F. 
Supp. 421. 

“As to corporations in which the 
government was the owner of more 
than one-half of the capital stock, 
the Jurisdiction of the federal courts 
was left as it always had been.’* 

U.S.—Fields v. Community Federal 
Savings & Loan Aas’n, D.C.Mo., 37 
F.Supp. 367. 

Pazposs of exception where United 
States owned more than one half of 
the capital stock was to preserve 
jurisdiction in district court where 
federally created corporation was an 
agency or an instrumentality of the 
government, as evidenced by stock 
ownership. 

N.Y .—Liew Morris Demolition Co. v. 
Metals Reserve Co., 51 N.Y.S.2d 
297, 183 Misc. 237. 

Partionlar corporations within statu- 
tory szosption 

(1) Federal Deposit Insurance 
Corporation. 

U.S.—Federal Deposit Ins. Corp. v. 
George-Howard, C.C.A.Mo., 163 F. 
2d 691, certiorari denied 67 S.Ct. 
63, 329 U.S, 719, 91 L.Ed. 623, 

(2) Home Owners’ Loan Corpora¬ 
tion. 

U.S.—Sabin v. Home Owners’ Loan 
Corp., C.C.A.Okl., 147 F.2d 653, cer¬ 
tiorari denied 66 S.Ct. 96, 326 U.S. 
759, 90 L.Ed. 456, rehearing denied 
66 S.Ct. 483, 326 U.S. 812, 90 L.Ed. 
496, and motion denied 67 S.Ct. 107, 
329 U.S. 823, 91 L.Ed. 700, motion 
denied 67 S.Ct. 1076, 330 U.S. 866, 
91 L.Ed. 1297. 

(3) Reconstruction Finance Corpo¬ 
ration. 

U.S.—^Machine Tool & Equipment 
Corp. V. Reconstruction Finance 
Corp., CC.A.Or., 131 F.2d 647. 

Central Nat. Bank in Chicago v. 
R. F. C., D.C.Ill., 134 F.Supp. 873. 


N.Y.—Lew Morris Demolition Co. v. 
Metals Reserve Co., 61 N.Y.S.2d 
297. 183 Misc. 237. 

Ths Federal Savings S l^oan In- 
snrance Corporation, whose stock 
was owned by Home Owners’ Loan 
Corporation, whose stock in turn was 
owned by United States, was not 
within statutory exception. 

U.S.—Federal Sav. & Loan Ins. Corp. 
V. Third Nat. Bank in Nashville. 
D.C.Tenn., 60 F.Supp. 110, reversed 
on other grounds, C.C.A., 3.53 F.2d 
678, certiorari denied 67 S.Ct. 49, 
329 U.S. 718, 91 L.Ed. 622, and 67 
S.Ct. 60, 329 U.S. 718, 91 L.Ed. 623. 

Statute held inapplloahle 

U.S.—Daviditis v. National Bank of 
Mattoon, C.A.I11., 262 F.2d 884. 

60.5 U.S.—Patterson v. American 
Nat. Red Cross, D.C.Fla., 101 F. 
Supp. 655. 

50.10 U.S.—Harris v. American Le¬ 
gion, D.C.Ind., 162 F.Supp. 700— 
Patterson v. American Nat. Red 
Cro.sj?. D.C.Fla., 101 F.Supp. 655. 

50.15 Action arising under laws of 
United States 

Civil action by the Federal Sav¬ 
ings & Loan Insurance Corporation 
based on violation of criminal provi- 
.sions of its act of Incorporation was 
an action arising under the laws of 
the United States. 

U.S.—Federal Sav. & Loan Ins. Corp. 
V. Third Nat. Bank in Nashville, 
C.C.A.Tenn., 153 F.2d 678, certio¬ 
rari denied 67 S.Ct. 49, 329 U.S. 
718, 91 L.Ed. 622, and Third Nat. 
Bank of Na.shville v. Federal De¬ 
posit Co. of Md., 67 S.Ct. 60, 3^9 
U.S. 718, 91 L.Ed. 623. 

50.20 U.S.—Patterson v. American 
Nat. Red Cross, D.C.Fla., 101 F. 
Supp. 655. 

50.25 U.S.—Central Nat. Bank in 
Chicago V. R. F. C., D.C.Ill., 134 
F.Supp. 873—Federal Sav. & Loan 
Ins. Corp. V. Third Nat. Bank in 
Nashville, D.C.Tenn., 60 F.Supp. 
110, reversed on other grounds, C.C. 
A., 163 F.2d 678, certiorari denied 
67 S.Ct. 49, 329 U.S. 718, 91 L.Ed. 
622, and 67 S.Ct. 50, 329 U.S. 718, 91 
L.Ed. 623—Fields v. Community 
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Federal Savings & Loan Ass’n, D.C. 
Mo., 37 F.Supp. 367. 

50.30 Jurisdiction not granted hy 

(1) Statute providing that all .suits 
to which the P^ederal Deposit Insur¬ 
ance Corporation shall be a party 
shall be deemed to arise under the 
laws of the United States. 

U.S.—Federal Deposit Ins. Corp. v. 
Oeorge-Howard, C.C.A.Mo., 153 P. 
2d 691, certiorari denied 67 S.Ct. 
63, 329 U.S. 719, 91 L.Ed. 623. 

(2) Statutory provision that Amer¬ 
ican Legion might sue and be sued 
in all courts of law and equity, or In¬ 
corporation Act requirement that 
American Legion file in each state 
name and address of process agent. 
U.S.—Harris v. American Legion, D. 

C.Ind., 162 F.Supp. 700. 

50.35 Commodity Credit Corporation 

(1) The act incorporating the Com¬ 
modity Credit Corporation, 15 U.S.C. 
A. § 714 b (c), grants to the federal 
district courts original Jurisdiction 
of all suits brought by or against the 
corporation. 

U.S.—U. S. V. McCabe Co., C.A.N.D., 
2Cl F.2d 539. 

Kraft Food.s Co. of Wisconsin v. 
Commodity Credit Corp., D.C.Wi.s., 
164 F.Supp. 168—U. S. v. Fort 
Worth & D. Ry. Co., D.C.Tex., 141 
F.Supp. 381. affirmed, C.A.. 242 F.2d 
702—Western Millers Mut. Fire 
Ins. Co. v. Thompson, D.C.Mo., 95 
F.Supp. 993. 

(2) However, where the corpora¬ 
tion is not a proper party to the suit, 
jurisdiction may not be obtained un¬ 
der the act. 

U.S.—^Western Millers Mut. Fire Ins. 

Co. v. Thompson, supra. 

Statutory grant of Jurisdiction to 
federal district courts In actions 
Involving federal reserve banks see 
Infra 9 42. 

50.40 Production credit association 

Federal district courts do not have 
Jurisdiction of any action by or 
against any production credit asso¬ 
ciation or production credit corpo¬ 
ration except In certain cases. 

U.S.—^Westark Production Credit 

Asa’n v. Fidelity & Deposit Co. of 
Md., D.CArk., 100 F.Supp. 62. 
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courts in the absence of any other grounds of fed¬ 
eral jurisdiction. 

§ 42. Actions by or against National Banks 
or Receivers or Agents Thereof 

a. Jn general 

b. Receivers and stockholders’ agents 

a. In General 

The fact that an action is brought by or against a 
national bank no longer constitutes a ground of federal 
Jurisdiction except in certain cases enumerated by statute. 
However, federal Jurisdiction exists In actions by or 
against a federal reserve bank or a federal intermediate 
credit bank, in actions involving national banks engaged 
in foreign banking or financial operations, and, in some 
cases, in actions against insured banks. 

In accordance with the rule considered supra § 41 
with respect to federal corporations generally, ac¬ 
tions by or against national banks are suits arising 
under the laws of the United States of which, ex- 
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cept as otherwise provided, the federal courts have 
jurisdiction.52 However, aside from exceptions 
which will appear, it has been otherwise provided by 
express statute, 28 U.S.C.A. § 1348, under the 
provisions of which national banks are deemed 
citizens of the states in which they are respectively 
located; and the federal courts do not have juris¬ 
diction in cases by or against such banks other than 
that which they would have in the case of individual 
citizens of such states, the statute thus taking away 
the jurisdiction over suits by or against national 
banks on the ground of their federal origin, and 
placing them in the same category with banks not 
organized under the laws of the United States.®^ 

The exceptions which arc provided for by the 
statute, and in which jurisdiction is conferred, are 
suits brought by the United States, or by direction 
of any officer thereof, against a national banking 
association,^^ cases for the winding up of the afYairs 
of any national bank,55 and suits brought by a na¬ 


si. U S.—Maxwell v. Federal Gold & 
Copper Co., Minn., 355 F. 110, 83 
C.C.A. 670. 

25 C.J. p 735 note 89. 

52. U S.—Ex parte Jones, Mass., 17 
S.Ct. 222, 164 U.S. 691, 41 L.Ed. 
601. 

25 C.J. p 735 note 91. 

53. U.S.—Davis v. McFarland, C.C.A. 
Tex., 16 P.2d 612, certiorari domed 
47 set. 467, 273 U.S. 764, 71 L.Ed. 
875. 

Witters v. Sowles, C.C.Vt., 42 F. 
801. 

Bachman v. First-Mechanics Nat. 
Bank of Trenton, DC.N.J., 69 F. 
Supp. 739—Rhoads v. National Iron 
Bank of Pottstown, D.C.Pa., 35 F. 
Supp. 650—Campbell v. Chase Nat. 
Bank of City of New York, D.C.N. 
Y., 5 F.Supp. 166, appeal dismissed 
IT. S. V. Campbell. 64 S.Ct 455. 291 
U.S. 686, 78 LEd. 1073, motion de¬ 
nied 64 S.Ct 469, 291 U.S. 648, 78 
L.Ed. 1043, and affirmed, C.C.A., 71 
F.2d 669, 94 A.L.R. 708, certiorari 
denied 65 S.Ct 108, 293 U.S. 592. 
79 L.Ed. 686 and affirmed, C.C.A., 
Campbell v. Medalie, 71 F.2d 671, 
certiorari denied 55 S.Ct. 108, 293 
U.S. 592, 79 L.Ed. 686—Anderson v. 
First Nat Bank, D.C.N.J., 4 F. 
Supp. 335. 

N.J.—In re Freeman, 27 A.2d 201, 132 
N.J.Eq. 136. 

26 C.J. p 735 notes 92-95. 

Citizenship of national banks for pur¬ 
poses of diversity of citizenship 
see infra § 63. 

Jurisdiction and venue of actions by 
or against national banks generally 
sec Banks and Banking § 726. 
Removal of causes involving nation¬ 
al banks see Removal of Causes i 
69. 


54. U.S.—Stephens v. Bernays, C.C. 
Mo.. 44 F. 642. 

Statute held inapplioahle 

(1) To action by individual to re¬ 
cover damages for violation of pro¬ 
visions of act. 

U.S.—Walker v. Bank of America 
Nat. Tru.st & Sav. Ass'n, C.A.Cal., 
268 F.2d 16. 

(2) To individual's action to set 
aside fraudulent conveyances of real 
estate. 

U.S.—Daviditis v. National Bank of 
Mattoon, C.A.Ill., 262 F.2d 884. 

55. U,.S.—Blank v. Bltker, C.C.A.Ill., 
135 F.2d 962—^Dinan v. First Nat. 
ihink of Detroit, C.C A.Mich., 117 
F.2d 459—BaiJen v. Deltrick, C.C.A. 
Mass., 84 F.2d 376, certiorari denied 
Deitrlck v. Bailen, 67 S.Ct. 44, 299 
U.S. 679, 81 L.Ed. 427—Lake Nat. 
Bank v. Wolfeborough Sav. Bank. 
N.H., 78 F. 517, 24 C.C.A. 195, mo¬ 
tion denied 84 F. 1018. 28 C.C.A. 683. 

Schram v. Perkins, D.C.Mich., 38 
F.Supp. 404—Bradford v. Chase 
Nat. Bank of City of New York, D. 
C.N.Y., 24 F.Supp. 28, affirmed, C. 
C.A., Berger v. Chase Nat. Bank of 
City of New York, 105 F.2d 1001, 
affirmed 60 S.Ct. 707, 309 U.S. 632, 
84 L.Ed. 990, rehearing denied 60 
S.Ct. 886, 309 U.S. 698, 84 L.Ed. 
1037, affirmed Schram v. Chase Nat. 
Bank of City of New York, 60 S.Ct. 
707, 309 U.S. 632. 84 L.Ed. 990, re¬ 
hearing denied 60 S.Ct, 885, 309 U. 
S. 698, 84 L.Ed. 1037, affirmed AVar- 
dell V. Chase Nat. Bank of City of 
New York, 60 S.Ct. 707, 309 U.S. 
632, 84 L.Ed. 990, rehearing denied 
60 S.Ct. 886, 309 US. 698, 84 L.Ed. 
1037. affirmed Young v. Chase Nat. 
Bank of City of New York, 60 S.Ct. 
707, 309 U.S. 632, 84 L.Ed. 990, re- 
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hearing denied 60 S.Ct. 885, 309 U. 
S. 698, 84 L.Ed. 1037, affirmed 

Feucht V, Chase Nat. Bank of City 
of New York, 60 S.Ct. 708, 309 U.S. 
632, 84 L.Ed. 990, rehearing denied 
60 S.Ct. 886, 309 U.S. 698. 84 L.Ed. 
1037—Citizens Nat. Bank at 
Brownwood v. Turner, D.C.Tex., 14 
F.Supp. 496, affirmed, C.C.A., 89 

F.2d 600—Citizens’ Nat. Bank in 
Wnxahachie v. Citizens' Nat. Bank 
of Waxahachle, D.C.Tex., 9 F.Supp. 
513. 

Bell V. Kelly, D.C.Ill., 54 F.2d 395. 
25 C.J. p 736 note 97. 

Actions by or against receivers as 
constituting suits for winding up 
affairs see infra subdivision b of 
this section. 

Scope of provision generally 

“Such suits as are brought by re¬ 
ceivers of banks, by trustees, or by 
others against banks, which would 
deplete the fund that might be used 
for the liquidation of its affairs, 
suits for assessment, are all, plain¬ 
ly, within that phrase of the statute 
which allows a case for ‘winding up 
the affairs of any such bank,' to be 
tried in the national court.” 

U.S.—Citizens’ Nat. Bank In Waxa- 
hachie v. Citizens’ Nat. Bank of 
Waxahachle, D.C.Tex., 9 F.Supp. 
513, 515. 

'V’olnntary liquidation 

This provision is not limited to 
cases where the liquidation is carried 
out by an officer of the United States, 
such as a receiver or statutory agent; 
it Includes cases growing out of a 
voluntary liquidation. 

U.S.—Lawrence Nat. Bank v. Rice. 
C.C.A.Kan., 83 F.2d 642. 

Chabot V. McRae, D.C.Mich., 7 P. 
Supp. 113. 
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tional bank to enjoin the comptroller of the currency 
or any receiver acting under his direction ;56 and 
the federal courts’ jurisdiction of suits falling within 
the exceptions is without regard to the amount in¬ 
volved or the citizenship of the parties.^^ 

The operation of the statute is confined to actions 
by or against the banking corporation it docs not 
preclude a federal suit to enforce the liability of the 
stockholders of a national bank for the debts of the 
corporation,59 as, for example, a creditors’ bill 
against the stockholders of a national bank which 
has gone into liquidation, to enforce the liability 
imposed on them by federal statutes,®® nor, as in¬ 
dicated infra subdivision b of this section, does it 
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preclude jurisdiction of suits by receivers or stat¬ 
utory agents of such banks. 

The statute limiting federal jurisdiction in cases 
by or against national banks left untouched juris¬ 
diction arising otherwise than mi rely by reason of 
the federal character of the bank, as where juris¬ 
diction attaches because the suit otherwise arises 
under the Constitution or laws of the United States 
or because of diversity of citizenship; and accord- 
ingly, where cither of these grounds exists, the fed¬ 
eral courts have jurisdiction of an action, in the 
requisite jurisdictional amount, by or against a na¬ 
tional bank.®i 


“Wludiiigr up” normally means only 
the collection and distribution of 
hank’s assets amonpr its creditors. 
U.S.—Kimmich v. Totter, C.C.A.N.Y., 
112 P.2d 135, certiorari denied Kim- 
mich V. New York Clearing House 
Ass’n, 61 S.Ct. 47, 311 U.S. 653. 85 
L.Ed. 418, rehen ring- denied 61 S.Ct 
832, 313 U.S. 597, 85 L.Kd. 1550 

Actions held within exception 

(1) Action against national hank 
directors for wrongful distribution of 
assets and against stockholders to 
establish trust in liquidation divi¬ 
dend and to enforce double liability. 
U.S.—Hoehn v. Crews, C.C.A.Okl., 144 

F.2d 665, certiorari denied Hunger 
V. Crews, 65 S.Ct. 132, 323 U.S. 773. 
89 L.Ed. 618, and 66 S.Ct. 135, 323 
U.S. 773, 89 LEd. 618. rehearing 
denied 65 S.Ct. 312, 323 U.S. 817, 89 
L Ed. 649, and affirmed Garber v 
Crews, 65 S.Ct. 600, 324 U.S. 200, 
89 LEd. 870. 

(2) Class action on behalf of de¬ 
positors, creditors, and stockholders 
of insolvent national bank attacking 
sale of portion of bank’s assets is 
brought on behalf of bank. 

U.S.—Lucking v. First Nat. Bank- 
Detroit, C.C.A.Mich.. 142 F.2d 528. 
certiorari denied 65 S.Ct. 61, 323 
U.S. 740, 89 L.Ed. 593. 

(3) Suit by stockholder of nation¬ 
al bank in liquidation to require an 
account to be filed by trustees of 
trust to which assets of bank were 
transferred for liquidation. 

U.S.—Hoffstot V. Helm, D.C.Pa., 83 P. 
Supp. 3. 

Actioas held not within, exception 

(1) An action against clearing 
house and its officers for damages re¬ 
sulting from giving national bank a 
false appearance of solvency, caus¬ 
ing the making of deposit which was 
lost, was not part of “winding up” 
national bank’s affairs so as to give 
federal court jurisdiction thereof. 

U-S.—Kimmich v. Potter, C.C N.Y., 
112 P.2d 13&I certiorari denied Kim¬ 
mich v. New York Clearing House 
Ass’n, 61 S.Ct. 47, 311 U.S. 653, 85 


L.Ed. 418, rehearing denied 61 S.Ct. 
832, 313 U.S. 597, 85 L.Ed. 1550. 

(2) An action by stockholder.s of a 
national bank who have paid asse.^.^- 
ments, to compel other .stockholders 
to contribute, i.s not one for winding 
up the affairs of the bank, since nei¬ 
ther the bank nor the receiver as the 
comptroller’s agent has any interest 
in the subject matter of the action, 
U.S.—Spellmire v. Third Nat. Bank 
of Pittsburgh, D.C.Pa., 34 F.Supp. 
77. 

56. U.S.—Smithson v. Hubbell, C.C. 
Wash., 81 F. 593 

25 C.J. p 979 note 88. 

Suit by stockholders 
Where the bank has refu.sed to 
bring suit, an action may be main¬ 
tained in the federal court liy stock¬ 
holders, suing on behalf of them¬ 
selves and other stockholders, to en¬ 
join the comptroller and the receiver 
of a national bank from making an 
alleged collusive compromise of a 
suit against the directors. 

U.S.—Wegman v. Hulse, D.C.N.Y., 13 
F.2d 206, 

57. U.S.—Hoehn v. Crew.s, C.C.A. 

Okl., 144 F.2d 665, certiorari denied 
Hunger v. Crews, 65 S.Ct. 132, 323 
U.S. 773, 89 L.Ed. 618, and 65 S.Ct. 
135, 323 U.S. 773, 89 L.Ed. 618, re¬ 
hearing denied 65 S Ct. 312, 323 U. 
S. 817, 89 L.Ed. 649, and affirmed 
Garber v. Crew.s, 66 S.Ct. 600, 324 
U.S. 200, 89 L.Ed. 870—Larabee 

Flour Hills v. First Nat. Bank. C. 
C.A.Okl., 13 P.2d 330, certiorari de¬ 
nied 47 S.Ct. 238. 273 U.S. 727, 71 
L.Ed. 861 and Kansas FJour Hills 
Co. V. Farmers Nat. Bank of Bur¬ 
lington. Kan., 47 S.Ct, 238, 273 U.S. 
727, 71 L.Ed. 861. 

Varden v. City of Corbin, Ky., D. 
C.Ky., 2 F.Supp. 840. 

Bell V. Kelly, D.C.Ill., 64 P.2d 395. 

58. U.S.—George v, Wallace, Neb., 
135 F. 286, 68 C.C.A. 40, affirmed 
26 S.Ct. 496, 498. 201 U.S. 230, 244, 
245, 60 L.Ed. 738, 742, 743. 

59. U.S.—Thompson v. German Ins. 
Co., C.C.Neb., 76 P. 892. 
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60. U.S.—Frenzor v. Wallace, Nob., 
26 S.Ct. 498, 201 U.S 241, 50 L.Kd. 
742—Wyman v. Wallace, Neb, 26 
S.Ct. 495. 201 U.S. 230, 50 L.Ed. 
738. 

61. U.S.—Wright v. Central Nat. 
Bank of Topeka. Kan., (\C.A.Knn.. 
37 F.2d 231, certiorari denied 50 
S.Ct. 409, 281 U.S 755. 74 L.Ed. 
1165. 

Spellmire v. Third Nat. Bank of 
Pittsburgh, D C Pa., 34 F.Supp. 77 
—Bradford v. Chase Nat. Bank of 
City of New York, D.C.N.Y., 24 P. 
Supp. 28, affirmed, C.C.A., Berger 
V. Cha.se Nat Bank of City of Now 
York. 105 F.2d 1001, affirmed 60 S. 
Ct. 707, 309 U.S. 632, 84 LEd. 990, 
rehearing denied 60 S.Ct. 885, 309 
U.S. 698. 84 LEd. 1037, affirmed 
Schram v. Chase Nat. Bank of City 
of New York, 60 S.Ct. 707, 309 
U.S. 632. 84 I..Ed. 990, rehearing 
denied 60 S.Ct. 885, 309 U.S. 698, 
84 L.Ed. 1037, affirmed Wardoll v. 
Chase Nat. Bank of City of New 
York, 60 S.Ct. 707, 309 U.S. 632, 8 1 
L.Ed. 990, rehearing denied 60 S.Ct. 

885, 309 U.S. 698, 84 L.Ed. 1037, 
affirmed Young v. Chase Nat. Bank 
of City of New York, 60 S.Ct. 707, 
309 U.S. 632, 84 L.Ed. 990, rehear¬ 
ing denied 60 S.Ct. 885, 309 U.S. 
698, 84 L.Ed. 1037, affirmed Pcucht 
v. Chase Nat. Bank of City of New 
York, 60 S.Ct 708, 309 U.S. 632, 84 
L.Ed. 990, rehearing denied 60 S.Ct. 

886, 309 U.S. 698, 84 L.Ed. 1037. 
Wash.—^Abbott v. National Bank of 

Commerce, 56 P. 376, 20 Wash. 652, 
affirmed 20 S.Ct. 163, 175 U.S. 409, 
44 L.Ed. 217. 

25 C.J. p 736 notes 99-2. 

Suits held to arise under federal 
laws 

(1) Suit to set aside transfer by 
national bank In contemplation of in¬ 
solvency. 

U.S.—Federal Reserve Bank of Kan¬ 
sas City, Mo., V. Omaha Nat. Bank 
of Omaha, Neb., C.C.A.Neb., 45 F.2d 
611, certiorari denied Wyoming 
Nat. Bank of Casper, Wyo., v. Oma- 
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A federal court has jurisdiction of a suit against § 27, the rights created by the statute must be an 
the directors of a national bank to recover for loss- essential element of the action.®^-^® 

es caused by violations of the National Banking Federal reserve banks. A suit by65 or against®* 
Act.61-5 as, for example, in lending bank funds in ^ ^he general pro- 

excess of the statutory restrictious,62 unless the jurisdiction in ac- 

matter in controversy is less than the required ju- ,^^3 of the United States; 

nsdictional amount.63 However, an action against ^ 3 ^;^ geeks to enforce rights growing 

the directors of a national bank to recover losses ^ut of a federal reserve bank regulation promulgat- 

caused by their negligence and mismanagement does gj „„,jer the authority of federal law is one so aris- 
not arise under the federal laws merely because ing.67 a federal reserve bank was not a national 
it is claimed that the directors violated the oaths bank within the meaning of the provision of the 
they took pursuant to federal statutc.^^ former Judicial Code which provided, in effect, 

that federal jurisdiction could not be predicated sole- 
Thc fact that in one phase of an action a right ly the ground that the suit was brought by or 

created by the laws of the United States is asserted against a national bank; and hence federal juris- 

does not confer jurisdiction as to the other parts diction of actions by or against a federal reserve 

in accordance with the general principle stated supra bank was not taken away by this provision.®® Ju- 


ha Nat. Bank of Omaha. 51 S.Ct. 
215, 282 TI.S. 902. 75 L.Ed. 794. 

(2) Huit aRrainst national bank and 
others for fraudulent conspiracy in 
violation of banking: statute.^. 

US—Denicko v. Angrlo California 
Nat Hank of San Francisco, D.C. 
Cal., 26 F.Supp 240. 

Suits held not to arise under federal 
laws 

(1) Suit agrainst national bank for 
specific performance of bailment con¬ 
tract. 

U.S—Campbell v. Chase Nat. Bank 
of City of New York, 1) C.N.Y., 5 F. 
Supp. 156, appeal dismissed U. S. v. 
Campbell, 54 SCI. 455. 291 U.S. 686. 
78 J.«.Kd. 1072, motion denied 54 S. 
CU. 4.^.9, 291 U.S. 648, 78 L.Ed 1043, 
and affirmed, C.C.A.. 71 F.2d 669. 94 
A.L.R. 708, certlor.-in denied 55 S. 
('•t. 108. 203 U.S. 592, 79 L Ed. 686. 
Affirmed, C.C.A , (''ampbell v. Meda- 
lie, 71 F.2d 671, certiorari denied 55 
S.Ct. 108, 293 U.S. 592, 79 L Ed. 
686 . 

(2) Suit apain.st successor hank, 
on contract whereby it assumed lia¬ 
bilities of insolvent national bank, 
to recover state tax on share.?, there 
beinjf no necessary connection be¬ 
tween enforcement of the contract 
and the existence of a controvcr,sy 
arising: under federal law. 

U.S. —Gully V. First Nat. Bank, Miss., 
57 S.Ct. 96. 299 U.S. 109. 81 L.Ed. 
70. 

(3) Stockholder’s action agrainst 
directors of national banking associ¬ 
ation for loss sustained by reason 
of directors’ alleged failure to Inform 
plaintiff of her rights in connection 
with merger of trust company with 
association. 

U.S.—Doble V. Buck, C.C.A.Cal., 142 
F.2d 225, certiorari denied 65 S.Ct. 
61, 323 U.S. 739, 89 L.Ed. 692, with¬ 
held C6 S.Ct. 77. rehearing denied 


65 S.Ct. 127, 323 U.S. 816, 89 L.Ed. 
649. 

(4) Stockholder’s action against 
officers of national banks for dam¬ 
ages for alleged fraud and conspira¬ 
cy in consolidation of banks. 

U.S —Penicke v. Brigham, C.C.A.Cal., 
142 F.2d 221, certiorari denied 65 
set. .51, 323 IT.S. 7.39, 89 L.Ed. 592. 
withheld 65 S.Ct. 77, rehearing de¬ 
nied 65 S.Ct. 127, 323 U.S. 816, 89 L. 
Ed. 649. 

(5) Action to enjoin national bank 
from increasing preferred slock con¬ 
trary to articles of association, where 
neither the construction nor constitu¬ 
tionality of any federal statute was 
involved. 

U.S.—Bachman v. First-Mechanics 
Nat. Bank of Trenton, D.C.N.J., 69 
F.Supp. 739. 

(6) Action by depositors who 
waived thirty-five per cent of the 
amounts of their deposits in national 
l»ank against directors thereof or 
trustees under trust created for ben¬ 
efit of such depositors on the theory 
that through manipulation of assets 
a preference had been given to depos¬ 
itors who had transferred deposits to 
insurance agency operated in connec¬ 
tion with the hank in exchange for 
unsecured certificates issued by the 
agency. 

U.S.—Durkey v. Arndt, D.C.Wis., 46 
F’.Supp. 256, affirmed, C.C.A., 138 
F.2d 317. 

61.5 U.S.—Walker v. Bank of Amer¬ 
ica Nat. Trust & Sav, Ass’n, C.A. 
Cal., 268 F.2d 16. 

Civil liabilities of officers and agents 
of national banks see Banks and 
Banking §§ 620-632. 

Concurrent jurisdiction of federal 
and state courts of actions to en¬ 
force directors' statutory liability 
see Banks and Banking S 637. 
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Actions against directors individn- 

ally, and not against the association, 

are authorized by the statute. 

U.S—^Walker v. Bank of America 
Nat. Trust & Sav. Ass’n, supra. 

62. U.S.—National Bank of Com¬ 
merce V. Wade, C.C.Wash., 84 P. 10. 

63. U.S.—Davis v. McFarland, C.C. 
A.Tex., 15 F.2d 612. certiorari de¬ 
nied 47 set. 457, 273 U.S. 754, 71 
LEd. 875. 

64. U.S.—Davis v. McFarland, su¬ 
pra. 

64.5 U.S.—Durkey v. Arndt, D.C. 
Wis , 46 F.Supp. 256, affirmed, C.C. 
A., 138 P.2d 317. 

64.10 U.S.—Walker v. Bank of 

America Nat. Trust and Sav. Ass’n, 
C.A.Cal, 268 F.2d 16. 

65. U ,S.—Sowell V. Federal Reserve 
Hank of Dallas. Tex, 45 S.Ct. 528, 
268 TT.S 44 9. 69 L.Ed. 1041—Amer¬ 
ican Bank & Trust Co. v. Federal 
Reserve Bank of Atlaiila, Ou., 41 
set. 409, 256 U.S. 350. 65 L.Ed. 
983. 

Federal Reserve Bank of Dallas 
V. Webster, D.C.Tex.. 287 F. 579. 

66 . ll.S.—Bacon v. P>deral Reserve 
Bank of San Francisco, D.O.Wash., 
289 F. 513. 

67. U.S.—Federal Reserve Bank of 
Atlanta, for Use of American Sure¬ 
ty Co, of New York v. Atlanta 
Trust Co., C.C.A.Ga., 91 F.2d 283. 
117 A.L.R. 1160, certiorari denied 
Atlanta Trust Co. v. Federal Re¬ 
serve Hank of Atlanta, for Use of 
American Surety Co. of New York, 
58 S.Ct. 140, 302 U.S. 738, 82 L.Ed. 
571. 

68. U.S.—Sowell v. Federal Reserve 
Bank of Dallas, Tex., 45 S.Ct. 628, 
268 U.S. 449, 69 L.Ed. 1041. 

Bacon v. Federal Reserve Bank 
of San Francisco, D.C.Wash., 285 
F. 613. 
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risdiction of actions by or against federal reserve 
banks was taken away by the act, considered supra 
§ 41, which generally abolished federal incorpora¬ 
tion as a ground of federal jurisdiction but it 
w-as restored by a subsequent act which in broad 
language gave the district courts jurisdiction of all 
suits of a civil nature to which any federal reserve 
bank might be a party,and the jurisdiction grant¬ 
ed by this act obtains without any limitation as to 
the amount involved in the controversy'll or diver¬ 
sity of citizcnship.^2 

Federal intermediate credit banks, A suit by a 
federal intermediate credit bank is within the fed¬ 
eral jurisdiction under the general rule that a suit 
by or against a corporation created under an act 
of Congress arises under the laws of the United 
States; and jurisdiction over such a suit is not 
lost by the statute removing federal incorporation 
as a ground of federal jurisdiction, since the fed¬ 
eral intermediate credit bank is a corporation all 
the stock of which is owned by the federal govern- 

ment.'^s 

Joint stock land hanks. The statute considered 
supra § 41, prohibiting the exercise of federal ju- 
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risdiction on the sole ground that a corporation in¬ 
volved in the action was organized under an act 
of Congress applies to actions relating to joint stock 
land banks, and hence jurisdiction in such actions 
cannot be based on the sole ground that such banks 
are incorporated under federal statutes but, as 
in other cases, federal jurisdiction exists in an ac¬ 
tion in which such a bank is a party, where the juris¬ 
dictional amount is involved and the suit is based on 
a federal statute. 

National bank engaged in foreign banking. Un¬ 
der statute, the federal courts arc given jurisdic¬ 
tion of cases arising out of international or foreign 
banking or financial operations when any federal 
corporation is a party.*^® The statute is not confined 
in its operation to corporations organized expressly 
to do foreign banking; it applies as well to a na¬ 
tional bank engaged incidentally in foreign bank- 

ing.76.6 

Insured banks. By statutory provision, the fed¬ 
eral courts are granted jurisdiction of any suit 
against an insured bank arising out of property 
deposited with the bank by a central bank of any 


Beaioa for rale 

Provision of the former Judicial 
code referred to in the t«‘xt was in¬ 
tended to apply to the ordinary com¬ 
mercial bank, and the reasons for 
localizing such banks do not apply 
to the federal reserve banks, which 
were created after the former Judi¬ 
cial code was enacted. 

U.S.—American Bank & Tru,st Co. v. 
Federal Reserve Bank of Atlanta, 
Ga.. 41 S.Ct. 499, 25G U.S. 350. 65 
L.Ed. 983. 

69. U.S.—Federal Reserve Bank of 
Richmond v. Kalin, C.C.A.N C., 77 
F.2d 50. 

70. U.S.—Federal Reserve Bank of 
Atlanta, for Use of American Sure¬ 
ty Co. of New York v. Atlanta 
Trust Co., C.C.A.Ga.. 91 F.2d 283, 
117 A.L.R. 1160, certiorari denied 
Atlanta Trust Co. v. Federal Re¬ 
serve Bank of Atlanta, for Use of 
American Surety Co. of New York, 
58 S.Ct. 140, 302 U.S. 738, 82 L.Ed. 
571—Federal Reserve Bank of 
Richmond v. Kalin, C.C.A.N.C., 77 
P.2d 50. 

Applioatioa to existiag oaasas of ae> 
tioa 

Grant of Jurisdiction given by this 
statute applies to causes of action 
in existence at the time of its pas¬ 
sage as well as to those subsequently 
arising. 

U.S.—^Federal Reserve Bank of Rich¬ 
mond V. Kalin, supra. 


Bickford’s, Inc., v. Federal Re¬ 
serve B.ank of New York, D.C.N.Y., 
6 F.Supp. 928. 

71. U.S.—British-American Tobacco 
Co. v. Federal Re.serve Bank of 
New York. C.C.A.N.Y . 10.5 F.2d 935. 
certiorari denied 60 S.Ct. 131, 308 
US. 600, 84 L.Ed 502—IVderal Re¬ 
serve Bank of Richmond v. Kalin, 

C. C.A.N.C., 77 F.2d 60. 

72. U S.—Bickford’s Inc., v. Federal 
Ke.sfrve Bank of New York, D.C. 
N.Y , 6 F.Supp. 928. 

73. U.S.—Federal Intermediate Cred¬ 
it Bank of Columbia, S. C. v. 
Mitchell, S.C., 48 S.Ct. 449, 277 U.S 
213, 72 L.Ed. 854. 

Belcher v. .^tna Life Ins. Co., 

D. C.Tex., 3 F.Supp. 809. 

Federal incorporation as ground of 
federal Jurisdiction where United 
States owns more than certain pro¬ 
portion of stock see supra 5 41. 

74. U.S.—^Plrst Carolinas Joint 
Stock Land Bank of Columbia v. 
New York Title & Mortgage Co., 
D.C.S.C., 59 P.2d 350. 

75. U.S.—Brusselback v. Chicago 
Joint Stock Land Bank, C.C.A.Ill., 
85 F.2d 617, certiorari denied Gage 
v. Brusselback, 57 S.Ct. 320, 299 U. 
6. 615, 81 L.Ed. 454. 

Partridge v. Ainley, D.C.N.Y., 28 
F.Supp. 472—Holmberg v. Anchell, 
D.C.N.Y., 24 F.Supp. 694, affirmed, 
C.C.A., Holmberg v. Merrick, 110 F. 
2d 1022—Brusselback v. Oago Cor¬ 
poration, D.C.N.Y., 24 F.Supp. 624. 
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Suit to enforce liability of stock¬ 
holders of a joint stock land bank is 
l>ased on a federal statute, within the 
rule stated in the text. 

U.S —Bru.s.selback v. Chicago Joint 
Stock Land Bank, C.C.Alll., 85 F. 
2d 617, certiorari denied Gage v. 
Brussell)ack, 57 S.Ct. 320, 299 U.S. 
615, 81 L.Ed. 454. 

l*artridge v. Ainloy, D.C.N.Y., 28 
F.Supp. 472—Holmberg v. Anchell, 
D.C.N.Y., 24 F.Supp. 694, affirmed. 
C.C.A., Holmberg v. Merrick, 110 F. 
2d 1022—Brusselback v. Cago Cor¬ 
poration, D.C.N.Y., 24 F.Supp. 524. 

76. U.S.—National City Bank of 
New York v. Puig, D.C.Puerto Rico, 
106 F.Supp. 1—Chase Nat. Bank of 
City of New York v. Directorate 
Gen. of Postal Remittances & Sav. 
Bank, D.C.N.Y., 95 F.Supp. 733— 
Travis v. National City Bank of 
New York, D.C.N.Y., 23 F.Supp. 363. 

Bsteation. of Jurlsdiotloa after snm- 
mary Judgment 

In action on note by bank against 
maker and guarantor, court retains 
jurisdiction as to issue of validity 
and enforceability of guaranty raised 
by second guarantor, third-party de¬ 
fendant, after summary Judgment is 
granted in favor of bank. 

U.S.—National City Bank of New 
York V. Pulg, D.C.Puerto Rico, 106 
F.Supp. 1. 

76.5 U.S.—Travis v. National City 
Bank of New York. D.C.N.Y., 23 F. 
Supp. 363. 
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recognized foreign state, regardless of the amount 
involvcd^^-i® 

An action by an insured bank is not within the 

statutc^^-iS 

h. Receivers and Stockholders’ Agents 

In actions by or against a receiver of a national bank 
or a stockholders' agent chosen pursuant to federal stat. 
ute, diversity of citizenship need not be shown to support 
federal Jurisdiction; and such Jurisdiction may be sus¬ 
tained without a showing of such diversity or Jurisdictional 
amount, on the ground that the suit relates to the wind¬ 
ing up of the affairs of a national banking association. 
Jurisdiction is also sustained, without such showing, in 
a suit by such receiver or agent, on the ground that he 
Js an officer of the United States; but a suit against such 
officer must involve the jurisdictional amount. 

While some authorities, without expressly assign¬ 
ing the particular ground on which jurisdiction is 
asserted, uphold federal jurisdiction in an action 
brought by or against a receiver of a national 
bank,7” it is frequently necessary to determine the 
I)rccisc ground on which federal jurisdiction is in¬ 
voked in an action by or against such a receiver. 


or in an action by or against an agent appointed by 
the stockholders of a national bank, since, as will 
appear herein, such ground affects the necessity for 
the jurisdictional amount of diversity of citizenship. 

In contemplation of law, every action by or 
against a receiver of a national bank, in his official 
capacity, arises under the laws of the United States, 
since his office is created, and his rights, pow'crs, 
and duties defined, by an act of Congress and, 
similarly, an action by or against a stockholders’ 
agent chosen pursuant to federal statute arises un¬ 
der the laws of the United States, since his conduct 
as agent must be regulated and tried by these laws."‘^ 
No diversity of citizenship is required to support the 
federal jurisdiction where invoked on this ground;^® 
nor is jurisdiction of suits by receivers or statutory 
agents of such banks precluded by the statute, con¬ 
sidered supra this section in subdivision a, removing 
federal incorporation of a bank as a ground of 
federal jurisdiction. 

Federal jurisdiction over suits by®^ the receiver 


76.10 ll.s~r>ank of China v. Wells 
11ank & Trust Co., C.A.Cal., 
209 F 2(1 467. 

Republic of China v. American 
Exp Co.. DFX.T., 9.5 F Supp. 740. 
appeal dismis'^ed C.A., 190 F.2d 334, 
and aflirmed 195 F,2d 230. 

Exclusive jurisdiction of federal 
eourt.s over actions against insured 
iianks .see Courts § B25. 

“Insured hank" is a bank which 
has Its depo.«!its insured by the Fed¬ 
eral Deposit Insurance Corporation. 
U.S.—Rank of China v. Wells Fargo 
Rank & Trust Co., C.A.Cal., 209 F. 
2d 467. 

“Central bank” is a bank which Is 
the fiscal agency of a recogrnized for¬ 
eign goverimu’nt. 

U .S —Rank of <^hina v. Wells Fargo 
Rank & Trust Co., supra. 

Any foreign bank or banker au¬ 
thorized to perform any one or more 
of the functions of a central bank Is 
a central bank within the meaning of 
the statute. 

U.S.—Bank of China v. Wells Fargo 
Bank Fnion Trust Co., supra. 
Street of interpleader 

Federal e«)urt retains Jurisdiction 
over adverse claimants after grant¬ 
ing bank’s motion for interpleader, 
even if all the litigants would then 
be aliens. 

U.S.—Republic of China v. American 
Exp. Co.. D.C.N.Y., 95 F.Supp. 740, 
appeal dismissed, C.A., 190 F.2d 

334, and affirmed 195 F.2d 230. 

76.15 U.S.—Bank of China v. Wells 
Fargo Bank & Union Trust Co., C. 
A.Cal.. 209 F.2d 467. 

77. U.S.—Merrill v. Jacksonville Na¬ 
tional Bank of Jacksonville, Fla., 


19 S.Ct. 360, 173 U.S. 131, 43 L.Ed. 
640. 

Odland v. Findley, D.C.Ohio, 38 
F.Supp. 563, reversed on other 
grounds, C.C.A.. 127 F.2d 94 8. 

7 C.J. p 845 note 29. 

Actions by or against receivers of 
national banks generally see Banks 
and Banking S 753. 

Federal Jurisdiction of actions for 
declaratory Judgment by receivers 
of national banks see Declaratory 
Judgment § 114. 

78. U.S.—Studebakcr Corporation of 
America v. First Nat. Bank, D.C.S. 
C., 10 F.2d 590. 

25 C.J. p 736 note 6. 

Suit based on preferences and fraud¬ 
ulent conveyances 
Suit by trustee in bankruptcy 
against receiver of closed national 
bank to recover for alleged prefer¬ 
ences and fraudulent conveyances is 
within the federal Juri.sdlctIon as 
arising under the laws of the United 
States. 

U.S.—Willcox V. Gocss. D.C.N.Y., 16 
F.Supp, 350, modified on other 
grounds, C.C.A., 92 P.2d 8, certio¬ 
rari denied 58 S.Ct. 646, three cas¬ 
es, 303 U.S. 647, 82 L.Ed. 1108. 

79. U.S.—Guarantee Co, of North 
Dakota v. Hanway, N.D., 104 F. 
369, 44 C.C.A. 312. 

25 C.J. p 737 note 7. 

80. U.S.—^Auten v. U. S. National 
Bank of New York, Ark., 19 S.Ct. 
628, 174 U.S. 126, 43 L.Ed. 920. 

25 C.J. p 737 note 9. 

81. U.S.—Hendee v. Connecticut & 
r. R. R. Co.. C.C.Vt., 26 F. 677, 23 
Blatchf. 453. 

26 C.J. p 736 note 5. 
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82. U.S.—Clapper v. Gamble, C.C.A. 
Mo., 28 F.2d 755. 

Schram v, Dederiek, D.C Mich., 
42 F.Supp. .526, findings supple¬ 
mented 44 P Supp. 366—Dixon v. 
Davis, D.C.S.C.. 31 F.Supp. 912— 
Ecker.son v. Utter, D.C.Idaho, 7 F 
Supp. 201, affirmed, C.C.A., 78 F 2d 
307. 

Suits held to be for winding up af¬ 
fairs of bank 

(1) Suits to determine liability of 
stockholder for assessment and t(ji re¬ 
cover amount thereof. 

U.S.—Schram v. Werback, DC.MJch., 
39 F.Supp. 616—Ashbaugh v. Rfl- 
anger, D.C Mich, 39 F.Supp 401— 
Thomas v. Commonwealth Trust 
Co. of Pittsburgh, D.C.Pa., 2 F. 
Supp. 654, 

(2) Suit by receiver of national 
bank to set aside conveyances made 
by bank’s Judgment debtor. 

U.S.—Koenig v. Oswald, C.C.A.Mo., 82 
F.2d 85. 

(3) Action concerning ownership 
of money and stock which were in 
the hands of national bank. 

U.S-—Schram v. Sage, D.C.Mich., 46 
F.Supp. 381, petition overruled 47 
F.Supp. 94. 

(4) Action by national bank’s re¬ 
ceiver to recover balance due on 
notes and mortgages. 

U.S.—Schram v. Marion, D.C.Mlch., 
44 F.Supp. 760. 

(5) Action by receiver of national 
bank on note and mortgage to recov¬ 
er deficiency Judgment. 

U.S.—Schram v. Kolowich, D.C.Mlch.^ 
2 F.R.D. 343. 
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of a national banking association or against^^ 
a stockholders* agent or the receiver of a national 
bank is frequently sustained on the ground that the 
particular suit is such as to fall within the rule, 
considered supra in subdivision a of this section, 
upholding such jurisdiction in suits relating to the 
winding up of the affairs of a national banking as¬ 
sociation; and where jurisdiction is based on this 
ground neither diversity of citizenship nor any ju¬ 
risdictional amount is required to be shown.®^ 

A receiver of a national bank is an officer of the 
United States within the meaning of the statute, 
referred to supra § 40, conferring jurisdiction of 
suits brought by officers of the United States au¬ 
thorized by law to sue,®5 and hence he may sue 
in the federal courts irrespective of the citizenship 
of the parties or the amount in controversy.®® 
Agents appointed pursuant to statute to take the 
place of receivers are also officers of the United 
States within the meaning of the statute.®*^ A cor¬ 
poration or individual acting as the agent of a na¬ 
tional bank pursuant to a voluntary liquidation is 
neither an officer of the United States®® nor a stock¬ 
holders* agent chosen under the federal statute,®^ 
within the meaning of this rule. 


Since suits against officers of the United States 
are not within any express grant of jurisdiction, see 
supra § 40, suits against receivers or agents ordi¬ 
narily must rest on the general grant of jurisdiction 
in cases arising under the Constitution or laws of 
the United States, and hence must involve the pre¬ 
scribed amount.®® 

§ 43. Actions by or against Receivers Ap¬ 
pointed by Federal Courts 

An action by or against a receiver appointed by a 
federal court under its general equity powers is not one 
arising under the Constitution or laws of the United 
States, so as to support federal Jurisdiction. 

Although there is early authority to the con- 
trary,®! it is established that an action by or against 
a federal receiver is not one arising under the Con¬ 
stitution or laws of the United States, so as to sup¬ 
port federal jurisdiction, merely because the receiv¬ 
er was appointed by a federal court, where the ap¬ 
pointment was under the general equity powers of 
the court and not pursuant to any provision in the 
Constitution or acts of Congress.®2 The order of 
appointment is not equivalent to a law' of the Unit¬ 
ed States,®® and does not of itself create a federal 
question.®'* 


83. U.S.—Schragre v. Schram, D.C. 

Mich., 39 F.Supp. 906. 

25 C.J. p 736 note 97 [a]. 

Banks as parties 

Where jurisdiction of an action 
agrainst a receiver exists because the 
action is one to wind up the affairs 
of a national bank, the fact that the 
insolvent bank and its successor are 
parties to the action does not affect 
the question of original Jurisdiction. 
U.S.—Studebaker Corporation of 
America v. First Nat. Bank, D.C.S. 
C., 10 F.2d 590. 

Salts hsld witbia statnts 

(1) Suit by purchaser of stock of 
national bank to rescind sale of stock 
to him. 

U.S.—Bailen v. Deitrick, C.C.A.Mas.*?., 
84 F.2d 375, certiorari denied Deit¬ 
rick V. Bailen, 67 S.Ct. 44, 299 U.S. 
679, 81 L.Ed. 427—Crum v. Patter¬ 
son, aC.A.Pa., 64 F.2d 263. 

(2) Suit against receiver of closed 
national bank to restrain him from 
suing on check deposited in bank. 

U.S.—^Pearson v. Brennan, C.C.A. 

Mass., 76 F.2d 958. 

(3) Action against receiver involv¬ 
ing the establishment of a demand as 
a secured or preferred claim. 

U.S.—Studebaker Corporation of 
America v. First Nat. Bank, D.C.S. 
C., 10 F.2d 690. 

(4) Action against receiver of In¬ 
solvent national bank to recover por¬ 
tion of amount paid in compromise 
of plaintiff’s statutory liability on 


national bank stock on ground that 
it was paid under mistake of fact. 
U.S.—General Discount Corp. v. 
Schram, D.C.Mich., 47 F.Supp. 84.'). 

84. U.S.—Boll v. Kelly. D.C.Ill, 64 
F.2d 395—Studebaker Corporation 
of America v. First Nat. Bank, D. 
C.S.C., 10 F.2d 590. 

85. U.S.—Shelton v. Davis, C.C.A. 
Fla., 65 F.2d 591—Lehman v. Spur- 
way, C.C.A.Fla., 58 P.2d 227, cer¬ 
tiorari denied Spurway v. Lehman, 
53 S.Ct. 20, 287 U.S. 621, 77 L.Ed. 
539. 

Willing V. Lupin Building & 
Loan Ass’n, D.C.Pa., 20 F.Supp. 
774. 

25 C.J. p 737 note 11. 

Beoelver of Joiat stock laad haak 

U.S.—Gallagher v. Clark, D.C.Iowa, 
6 F.Supp. 647. 

Sait to enforce stockholders’ liabil¬ 
ity 

U.S.—Pufahl V. Parks’ Estate, Ill., 67 
S.Ct. 161, 299 U.S. 217, 81 L.Ed. 
133. 

Willing V. Delaplaine, D.C.Pa., 
23 F.Supp. 579—^Anderson v. Atkin¬ 
son, D.C.Pa., 22 F.Supp. 853—-Wil¬ 
ling V. Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities, D.C.Pa., 16 F.Supp. 963. 

86 . U.S.—Pufahl V. Parks’ Estate, 
Ill., 57 S.Ct. 151, 299 U.S. 217, 81 L. 
Ed. 133. 

Willing V. Delaplaine. D.C.Pa., 23 
F.Supp. 679—^Willing v. Lupin 
Building & Loan Ass’n, D.C.Pa., 20 
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F.Supp 774—Willing v. Pennsyl¬ 
vania Co for Insurances on Lives 
and Granting Annuities, D.C.Pa., 16 
F.Supp. 953. 

25 CJ. p 737 note 13, p 976 note 30 
fa]. 

87. U S.—MeConville v. Gilmour, C. 
C.Ohio, 36 F. 277, 1 L.R A. 4!)8. 

88. U.S—Lawrence Nat. Bank v. 
Rice, C.C.A.Kan., 8.3 F.2d 642. 

89. U.S.—Davis v. McFarland, C.C. 
A.Tex., 15 F.2d 612, certiorari de¬ 
nied 47 S.Ct. 457, 273 U.S. 7.54. 71 
L.Ed. 875. 

90. U.S.—Follett V. Tillinghast, C.C. 
Wash., 82 P. 241. 

25 C.J. p 737 note 17. 

91. U.S.—Pitkin v. Cowen, C.C. 
Ohio, 91 F. 699. 

25 C.J. p 737 note 19. 

92. U.S.—Gableman v. Peoria, D. & 
E. R. Co.. Ind., 21 S.Ct. 171, 179 
U.S. 335, 46 L.Ed. 220. 

26 C.J. p 737 note 18, p 738 note 20 
Ancillary Jurisdiction of federal 

courts in suits involving receivers 
see supra § 13(9). 

Removal of actions involving federal 
receivers see Removal of Causes § 
66 . 

93. U.S.—Pope V. Louisville. N. A. 
& C. R. Co., Ill., 19 S.Ct. 600, 173 
U.S. 673, 680, 43 L.Ed. 814. 

25 C.J. p 738 note 23. 

94. U.S.—Gableman v. Peoria, D. & 
E. R. Co., Ind., 21 S.Ct. 171, 179 U. 
S. 335, 46 L.Ed. 220—Bausman v. 
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The rule that actions by or against receivers of 
national banks arc deemed to arise under the federal 
laws, sec supra § 42, has no application to federal 
equity receivers nor is a federal equity receiver 
an offictr of the United States within the rule that 
cases against United States officers as such, or on 
their official bonds, are within the federal jurisdic¬ 
tion as cases arising under the laws of the United 
States/*^ ^ 


FEDERAL COURTS §§ 43^ 

Before the enactment of the statute removing 
federal incorporation as a ground of federal juris¬ 
diction, see supra § 41, it was considered that the 
jurisdiction of suits by or against corporations cre¬ 
ated by act of Congress extended to suits by or 
against receivers of such corporations, on the the¬ 
ory that the receiver stood in the place of the cor¬ 
poration.^"^ 


IV. JURISDICTION DEPENDENT ON CITIZENSHIP OR CHARACTER 

OF PARTIES 


§ 44. Cases Affecting Ambassadors, Public 
Ministers, or Consuls 

The federal Judicial power extends to all cases affect¬ 
ing ambassadors, or other public ministers and consuls, 
the Supreme Court having original Jurisdiction in such 
cases, and the district court being given concurrent Juris-' 
diction in suits against consuls and vice-consuls. 

By express provision of the Constitution of the 
United States Article III § 2, the federal judicial 
j)owcr extends “to all cases affecting ambassadors, 
or other public ministers and consuls.’* As ex- 
I)laincd infra § 195, the Supreme Court has orig¬ 
inal jurisdiction in all such cases. The constitution¬ 
al grant of original jurisdiction to the Supreme 
Court does not, however, prevent Congress from 
granting a concurrent jurisdiction to other federal 
courts,or from permitting state courts to exer¬ 
cise a concurrent jurisdiction, as explained in Courts 
§ 526. 

Under the provisions of the federal statute, 28 
U.S.C.A. § 1351, the district court is given juris¬ 
diction exclusive of the courts of the states of all 
actions and proceedings against consuls and vice- 
consuls of foreign states,99 but not of suits or pro¬ 
ceedings against ambassadors or other public min¬ 
isters, or their domestics or domestic servants,^ ju¬ 
risdiction of which is exclusively in the supreme 


court, as explained infra § 195. Where a federal 
district court has properly obtained jurisdiction of 
an action against a consul of a foreign state, the 
court is not divested of jurisdiction by the subse¬ 
quent appointment of defendant as a representative 
to the United Nations with the rank of envoy extra¬ 
ordinary and minister plenipotentiary.i-^ 

The word “suits” in the former statute conferring 
jurisdiction on the federal court of suits against 
consuls was held to refer to ordinary civil proceed¬ 
ings and not to what formerly would have belonged 
to the ecclesiastical courts,^ and, accordingly, it was 
held that a federal court would not take jurisdiction 
of a suit for divorce against a foreign consul.^ 

A consurs privilege of being sued in a federal, 
and not a state, court is not affected by the fact that 
he is joined with other defendants not entitled to 
the privilege,'^ and if he is a necessary, joint defend¬ 
ant the federal court has jurisdiction over his code- 
fendants,^ but if he is not a necessary party the 
federal court will not take jurisdiction merely be¬ 
cause he is made a party.9 The grant of jurisdic¬ 
tion in the case of ministers and consuls is limited 
to those of foreign governments accredited to the 
United States; it has no application to those holding 
appointment under authority of the United States.^ 


Dixon, Wash., If) S.Ct. 31G, 173 U. 

S. 113, 43 L.Ed. 633. 

95. U.S.—Pope V. Louisville, N. A. 
& O. K. Co. III., If) S.Ct. 500, 173 
TT.S. 573. 43 L.Ed. 814. 

96. U.S.—Gab!email v. Peoria, D. & 

E. R. Co., Ind, 21 S.Ct. 171, 179 
U.S. 335, 45 L.Ed. 220—l>ope v. 

Louisville, N. A. & C. R. Co., Ill., 
19 S.Ct. 600, 173 U.S. 573, 43 L.Ed. 
814. 

97. U.S.—Texas & P. R. Co. v. Cox, 
Tex, 12 S.Ct. 905, 145 U.S. 593, 36 
LBd. 829. 

25 C.J. p 738 note 36. 

98. U.S.—Bors v. Preston, N.Y., 4 
S.Ct. 407, 111 U.S. 252, 28 L.Ed. 419. 

26 C.J. p 739 note 40. 


99. U.S —Arcaya v. Paez, D.C.N.Y., 
145 F.Supp. 464, affirmed, C.A., 244 
F.2d 968. 

Pooley V. Luco, D.C.Cal., 76 F. 
146. 

26 C.J. p 739 note 42. 

1. tr.S.—In re Baiz, N.Y., 10 S.Ct. 
854, 135 U.S. 403, 34 L.Ed. 222. 

1.5 U.S.—Arcaya v. Paez, D.C.N.Y., 
145 F.Supp. 464, affirmed, C.A., 244 
F.2d 968. 

2. U.S.—State of Ohio ex rel. Popo- 
vici V. Affler, Ohio, 60 S.Ct. 164, 
280 U.S. 379, 74 L.Ed. 489. 

3. U.S.—State of Ohio ex rel. Popo- 
vicl v. Agler, supra. 
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Popoviel V. Popovicl, D.C.Ohio, 
30 F.2d 185. 

Jurisdiction in divorce suits general¬ 
ly see Divorce § 68. 

4. N.Y.—Valarino v. Thompson, 7 N. 
Y. 576. 

Pa.—Durand v. Halbach, 1 Miles 46. 

5. U.S.—Froment v. Duclos, D.C.N. 
Y., 30 F. 385. 

6. Puerto Rico.—^Amsterdam v. Pu¬ 
ente, 3 Puerto Rico F. 447. 

26 C.J. p 739 note 42 [a] (5). 

7. U.S.—Milward v. McSaul, D.C.N. 
Y., 17 F.Cas.No.9,624. 

25 C.J. p 739 note 46. 
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In all this class of cases the jurisdiction of the 
appropriate federal court is expressly made exclu¬ 
sive of the courts of the several states, as explained 
in Courts § 525. The terms “ambassadors'* and 
“other public ministers" include all officers having 
diplomatic functions,® as a charge d’affaires,® an 
attache,or a political agent.^i It does not include 
a consul general acting as a temporary agency of 
the foreign government in the absence of a duly 
accredited diplomatic representative and a citi¬ 
zen of a foreign country who was in the United 
States as an official of the United Nations, a mem¬ 
ber of the foreign ministry of his country, or a dele¬ 
gate to the United Nations, is not a public minister 
within the meaning of the statutes relating to the 
jurisdiction of the federal courts, and, therefore, 
the federal district court has jurisdiction to try 
him on an indictment.^^.s 

The action of the state department is controlling 
on the question of the diplomatic status of an in¬ 
dividual claiming rights or privileges as a foreign 
minister,^® and may be shown by a certificate of the 


state department.'^ 

§ 45. Controversies to Which United States 
Is a Party 

The Judicial power of the United States extends to 
controversies to which the United States is a party plain¬ 
tiff and in which it has a real and substantial interest, 
and original Jurisdiction in such controversies is general¬ 
ly in the district court. 

The judicial power of the United States, under 
the Constitution of the United States Article III 
§ 2, extends to controversies to which the United 
States shall be a party plaintiff or petitioner 
but controversies to which the United States may be 
a party defendant are, as a rule, without the scope 
of the judicial power vested in the constitutional 
courts,'® and although it has been said that a statute 
waiving sovereign immunity creates the bounds of 
the jurisdiction of the federal courts in entertaining 
suits against the United States,'®-® mere congres¬ 
sional consent to the maintenance of such suits docs 
not automatically extend the judicial power to 
tlicm.'^ On the other hand, a statute w'aiving sover- 


8 . Vol. 7 Op.Atty.-Gen. p 186. 

9. U.S.—In re Baiz. N.Y., 10 S.Ct. 
854, 135 U.S. 403, 34 L.Ed. 222. 

10. U.S.—U. S. V. Benner, C.C.Pa., 
24 F.Cas Xo.l4.r)68, Baldw, 234. 

11. U.S.—Ex parte Hitz, D.C., 4 S. 
Ct. 698, 111 U.S. 766, 28 L.Ed. 592. 

12. U.S.—In re Baiz, N.Y.. 10 S.Ct. 
854, 135 U.S. 403. 34 L.Ed. 222. 

25 C.J. p 739 note 62. 

12.5 U.S.—U. S. V. Coplon, D.C.N.Y., 
84 F.Supp. 472. 

18. U.S.—-In re Balz. N.Y., 10 S.Ct. 
854, 135 U.S. 403, 34 L.Ed. 222—Ex 
parte Hitz, D.C., 4 S.Ct. 698, 111 
U.S. 766, 28 L.Ed. 692. 

Arcaya v. Paez, D.C.N.Y., 146 F. 
Supp. 464, affirmed, C.A., 244 F.2d 
958. 

14. U.S.—In re Baiz. N.Y., 10 S.Ct. 
864, 136 U.S. 403, 34 L.Ed. 222. 

15. U.S.—U. S. V. State of Califor¬ 
nia, Cal., 67 S Ct. 1658, 332 U.S. 19. 

91 L.Ed. 1889, opinion suppl€*ment- 
ed 68 S.Ct. 20, 332 U.S. 804, 92 L.Ed. 
382, rehearing: denied 68 S.Ct. 37, 
332 U.S. 787, 92 L.Ed. 370, petition 
denied 68 S.Ct. 1517, 334 U.S. 866, 

92 L.Ed. 1776—Williams v. U. S.. 
Ct.Cl., 63 S.Ct. 761, 289 U.S. 663, 77 
L.Ed. 1372. 

Hart V. U. S., C.A.Ark., 207 P.2d 
813, certiorari denied 74 S.Ct. 619, 
347 U.S. 919, 98 L.Ed. 1074—Schod- 
dle V. U. S., C.C.A.Idaho, 69 F.2d 
8C6. 

In re Green River Drainage Area, 
D.C.Utah, 147 F.Supp. 127. 

26 C.J. p 740 note 67. 

Concurrent jurisdiction of state and 
federal courts of suits in which 


United States is party see Courts 
8 526. 

Exclusive Jurisdiction of federal 
courts of suits against United 
States see Courts § 625. 

Jurisdiction of controversies over 
war risk insurance policies see 
Army and Navy § 91. 

16 . IT S.—Keifor & Keifer v. Recon¬ 
struction Finance Corporation, 
Neb., 69 S.Ct. 516, 306 U.S. 381, 83 
L.Ed. 784—Principality of Monaco 
V. State of Mississippi, 64 S.Ct. 
745, 292 U.S. 313. 78 L.Ed. 1292— 
Williams V. U. S., Ct.Cl., 63 S.Ct. 
7.51, 757. 289 U.S. 563, 77 L.Ed. 1372. 

Kambo v. U. S., C.C.A.Ga., 145 
F.2d 670, certiorari denied 65 S.Ct. 
686, 324 U.S. 848, 89 L.Ed. 1408. 

Shinaberry v. U. S., D.C.Mich., 
142 F.Supp. 413. affirmed, C.A,, 242 
F.2d 768. certiorari denied 77 S.Ct. 
1060, 363 U.S. 976, 1 L.Ed.2d 1137— 
U. S. V. Henry, D.C.Pa., 43 F.Supp. 
617. 

D.C.—Siskind v. Morgenthau, 162 F. 
2d 286, 80 U.S.APP.D.C. 249. 

Season for rule 

"It is not reasonably po.<4sible to 
assume that it was within the con¬ 
templation of the framers of the Con¬ 
stitution that the words ‘Controver¬ 
sies to which the United States shall 
be a party,' should include controver- 
.sies to which the United States shall 
be a party defendant. That clause 
must be construed, in accordance 
with the practical construction put 
upon it by the first Judiciary Act, as 
though It read, ‘controversies to 
which the United States shall be a 
party plaintllt or petitioner'; and, 
thus read, controversies to which the 
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United States may by statute be 
made a party defendant, at least as a 
general rule, lie wholly outside of the 
scope of the judicial power vested by 
article 3 in the constitutional courts.” 
U.S.—Williams v. U S., Ct.Cl., 53 S. 
Ct. 751, 769, 289 U.S. 553. 77 L.Ed. 
1372. 

Immunity of United States from suit 
without consent see United States 
§§ 176-182, also 66 C.J. p 1403 note 
68-p 1409 note 29. 

Keld not snlt against TTnlted States 

Where owner of majority interest 
In Oregon gold mining property 
brought action for declaratory relief 
and to restrain United States treas¬ 
ury agent for Oregon from enforcing 
treasury regulations which regulate 
the refining and dealing in gold, suit 
was not against United States and 
was not one requiring any affirma¬ 
tive action either by United States 
or any government official and nei¬ 
ther the United State.s nor any of 
agenl’.s superior officers were requir¬ 
ed to be named to Invoke jurisdiction 
of federal court. 

U.S.—Laycock v. Kenney, C.A.Or., 270 
F.2d 580. 

16.5 D.C.—Capital Transit Co. v. U. 
S., 183 F.2d 825, 87 U.S.App.D.C. 72, 
reversed on other grounds 71 S.Ct. 
399, 340 U.S. 643, 95 L.Ed. 523. 

17. U.S.—Williams v. U. S.. Ct.Cl., 
63 S.Ct. 751, 289 U.S. 653, 77 L.Ed. 
1372. 

Hood v. U. S., C.A.Wash., 266 P. 
2d 622—Seattle Ass’n of Credit 
Men V. U. S., C.A.Wash., 240 P^2d 
906—Wells V. Long, C.C.A.Idaho, 
162 F.2d 842. 
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cign immunity, if construed to subject the United 
States to state administrative procedure exclusive¬ 
ly, would deprive the United States of its constitu¬ 
tional right to be sued in its own courts. 

By the express terms of the statute relating to 
jurisdiction and venue, 28 U.S.C.A. § 1345, except 
as otherwise provided by act of Congress, the dis¬ 
trict courts have original jurisdiction of all civil 


FEDERAL COURTS § 45 

actions, suits, or proceedings commenced by the 
United States, or by any agency or officer thereof 
expressly authorized to sue by Act of Congress. 
This provision vests in the district court the juris¬ 
diction of such actions formerly exercised by both 
the circuit and district courts,^* although the statu¬ 
tory jurisdiction is limited to actions on behalf of 
the United States 8.5 and the jurisdiction con- 


Pirst Nat. Bank of Brownsville, 
Tex. V. U. R., D.C.Tex.. 172 F.Supp. 
767—'Pompkina v. U. S., D.C.Tex., 
172 F Supp. 204—Tamco, Inc. v. U. 
S.. DC.ldaho, 162 F.Supp. 534— 
Viviano v. U. S., D.C.Mich., 106 P. 
Supp 312—Haldeman v. U. S., D. 

C. Mk li., 93 F.Supp. 889. 

17.5 I S.—Rank v. Krug, D.C.Cal., 
112 F Supp. 1. 

18. TIS— Erickson v. U. S., Wash., 
41 S(’t. 310, 264 U.S. 246, 68 E.Ed. 
661. 

V S. V. Butt, C.A.IO. 203 F.2d 
64 3—(larden Homes, Inc. v. U. S., 
(\A N H , 200 F.2d 299—U. S. V. 
Weis* nbloom, C C.A.N.Y., 168 F.2d 
698—U. S V. Silliman, C.C.A.N.J., 
167 F 2d 607, certiorari denied 69 
S Ft 48. 335 U.S. 825, 93 L.Ed. 379 
—Cil.bs V. U. S., C.C.A.N.C., 150 P. 
2d 504, certiorari denied 66 S.Ct. 
175. 326 U.S. 771, 90 L.Ed. 465— 
U. S. V. Colvard. C.C.A.N.C.. 89 F.2d 
312—Schoddle v. U. S., C.C.A.Idaho, 
69 F.2d 866—U. S. v. Board of 
Com'rs of Grady County, Okl., C.C. 
A.Okl., 54 F.2d 693. 

U. S. V. Fallbrook Public Utility 
Dust., D.C.Cal , 165 F.Supp. 806— 
U. S. V. White, D.C.Tdaho, 143 P. 
Supp. 764—U. S. V. Weaver, D.C. 
Ark., 124 F.Supp. 617—U. S. v. Fall- 
brook Public Utility Dist., D.C.Cal., 
110 F.Supp. 767—U. S. V. Fallbrook 
I’ublic Utility Dist., D.C.Cal., 109 P. 
Supp. 28—U. S. V. Heller. D.C.Pa,, 
87 F.Supp. 385—U. S. v. Bize, D.C. 
Neb., 86 F.Supp. 939—U. S. v. Per- 
pignano, D.C.N.J., 86 F.Supp. 106— 
U. S. v. Certain Parcels of Land 
Situate in San Bernardino County, 

D. C.Cal., 85 F.Supp. 986—U. S. v. 
Reseh, D.C.Ky., 85 F.Supp. 389— 
U. S. V. Harp, D.C.Okl., 80 F.Supp. 
236, affirmed, C.A., 173 P.2d 761, 
certiorari denied 70 S.Ct. 56, 338 
U.S. 816, 94 L.Ed. 494—U. S. v. 68,- 
716 Square Feet of I.<and in City of 
New York, Borough and County of 
Bronx, N. Y., D.C.N.Y., 79 F.Supp. 
438_«U. S. V. Collins, D.C.Va., 78 
F.Supp. 269—^U. S. V. Chadwick, 
D.C.Ala., 76 F.Supp. 919—U. S. v. 
Gardner, D.C.Ala., 73 F.Supp. 644— 
U. S. V. Fleming, D.C.Iowa, 69 F. 
Supp. 252—U. S. V. Travis, D.C.Ky., 
66 F.Supp. 418—U. S. v, Silliman, 
D.C.N.J., 65 F.Supp. 665—U. S. v. 
Board of Com’rs of McIntosh Coun¬ 
ty, Okl., D.C.Okl., 62 F.Supp. 671— 
U. S. V. Evans, D.C.Pa., 62 F.Supp. 


141—U. S. V. Bryant, D.C.Fla., 58 
F.Supp, 663, affirmed, C.C.A., 157 
F.2d 767—^U. S. v. Montgomery 
Ward & Co., D.C.Ill., 68 F.Supp. 
408, certiorari denied 65 S.Ct. 862, 
324 U.S. 858, 89 L.Ed. 1416, rehear¬ 
ing denied 65 S.Ct. 867, 324 U.S. 
888, 89 L.Ed. 1436, and reversed on 
other grounds, C.C.A., 150 P.2d 369, 
vacated on other grounds 66 S.Ct. 
140, 326 U.S. 690, 90 L.Ed. 406— 
U. S. V. Fisher, D.C.Mich., 57 F. 
Supp. 410—U. S. V. City of Phila¬ 
delphia. D.C.Pa., 56 FSupp. 862, af¬ 
firmed. C.C.A.. 147 F.2d 291, certio¬ 
rari denied 65 S.Ct. 1410, 325 U.S. 
870, 89 L.Ed. 1989—U. S. v. O’Hara. 
D.C Mich., 46 F.Supp. 780—U. S. v. 
National Biscuit Co., D.C.N.Y. 25 
F.Supp. 329—U. S. V. Lewis, D.C. 
Ky., 10 F.Supp. 471. 

U. S V. Drennen, D.C Ark., F.Cas. 
No.14.992. Hemp. 320. 

25 C.J p 740 note 69. 

Jurisdiction of federal district courts 
generally see infra § 308. 

By whom Invoked, and how 

Jurisdiction of federal courts can 
be invoked by government, as plain¬ 
tiff, only by those persons authoriz¬ 
ed, and in manner or method pre¬ 
scribed by statute. 

U.S.—U. S. v. 1,960 Acres of Land in 
Riverside County, Cal., D.C.Cal., 54 
F.Supp. 867. 

Suit to avoid use of marriage certifi¬ 
cate of Indian 

District court had jurisdiction of a 
suit by the United States to prevent 
the use of a void marriage certificate 
and ceremony between alleged wife 
and Indian as evidence in future 
dealings between the United States 
and the alleged wife, under the con¬ 
stitutional provision extending the 
judicial power of the United States 
to controversies to which the United 
States is a party and on the ground 
that the suit was an action in equity 
within the meaning of a statute, giv¬ 
ing jurisdiction thereof to the dis¬ 
trict court. 

U.S.—Barnett v. U. S., C.C.A.Cal., 82 
F.2d 765, certiorari denied 67 S.Ct. 
9, 299 U.S. 646, 81 L.Ed. 402, re¬ 
hearing denied 67 S.Ct. 113, 299 U. 
S. 620, 81 L.Ed. 457. 

Intervention 

Federal district court had juris¬ 
diction of suit for accounting where¬ 
in notice of suit was served on the 
Superintendent for the Five Civilized 
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Tribes pursuant to statute, and the 
United States of America filed bill of 
intervention. 

U.S.—Fox V. House, D.C.Okl., 29 F. 
Supp. 673. 

Concurrent Jurisdiction under Act 

Aug. 13, 1888. 

U.S.—U. S. V. Belknap, C.C.Cal., 73 
F. 19. 

Interpleader 

Although interpleader complaint 
filed by United States stated that it 
was filed under interpleader statute, 
that statute was not basis of court’s 
jurisdiction of suit: jurisdiction over 
subject matter, namely, power to en¬ 
tertain suit, existed in court by vir¬ 
tue of 28 U.S.C.A. § 1345. 

U.S.—U. S. V. Coumantaros, D.C.N.Y., 
146 F.Supp. 61. 

United States as Indemnite* 

In libel by stevedore against Unit¬ 
ed States for personal injuries where¬ 
in the United States impleaded the 
stevedore’s employer and sought 
complete indemnity from the employ¬ 
er under a contract of Indemnity, 
jurisdiction of federal court of con¬ 
troversy between the United States 
and employer could rest on fact that 
the indemnitee was the United States. 
U.S.—Porello v. U. S., C.C.A.N.Y., 163 
F.2d 606, affirmed in part and re¬ 
versed in part on other grounds 
American Stevedores, Inc. v. Perel- 
lo, 67 S.Ct. 847, 330 U.S. 446, 91 L. 
Ed. 1011. 

Under emergency housing act 

Under statute making it unlawful 
for any person as principal or broker 
to effect sale at price more than max¬ 
imum established under priorities 
regulation passed under the Veter¬ 
ans’ Emergency Housing Act of 1946 
and authorizing housing expediter to 
bring enforcement action, federal 
district court had jurisdiction of ac¬ 
tion by the United States requiring 
vendors to make restitution to pur¬ 
chasers of houses and lots of excess 
amounts paid above maximum sales 
price and could authorize relief pray¬ 
ed. 

U.S.—U. S. V. Murtaugh, C.A.Md., 190 
F.2d 407. 

18.5 U.S.—U. S. V. Failla, D.C.N.J., 
120 F.Supp. 797, affirmed, C.A., 219 
F.2d 212. 

Court held without jurisdictiou 

In suit by the government for a 
declaration that taxes levied against 
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ferred on the federal courts by statutes relating to 
actions brought by the United States extends to ac¬ 
tions by the United States against statcs.^*-^® 
If the interest of the United States in the contro¬ 
versy is real and substantial the action is not pre¬ 
vented from being one by the United States, within 
the meaning of this rule, by the fact there is another 
party plaintiff^^ or that necessary parties may ap¬ 
pear and have their rights determined.^® 
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Federal district courts are not necessarily vested 
with jurisdiction in every case in which the United 
States is a party,20-5 and jurisdiction cannot be 
predicated merely on the fact that the United States 
is a party, unless the United States invokes the ju¬ 
risdiction of the federal court,which it may do 
by exercising the right, accorded to it in certain 
cases, of having an action against it removed from 


real property owned by lessee of war 
surplus property was void, where 
government did not own the property 
and had not warranted title, and it 
did not appear that security for pay¬ 
ment of the purchase money for the 
property was in any way Jeopardized 
by so-called tax liens asserted 
against property. 

U.S.—U. S. V. Lawrence County, D.C. 

Pa., 173 F.Supp. 307. 

18.10 U.S.—U. S. v. State of Wash¬ 
ington, C.A.Wash., 233 F.2d 811— 
U. S. v. Ladley, D.C.Idaho, 61 F.2d 
756. 

U. S. v. Ingram, D.C.Ark., 99 F. 
Supp. 465, rever.sed on other 
grounds, C.A., 203 F-2d 91, certio¬ 
rari denied Ingram v. U. S., 73 S. 
Ct. 1136, 345 U.S. 995, 97 L.Ed. 
1402. 

Actions again.st states generally see 
infra 5§ 49(l)-49(3). 

Baf orcsueiLt of tax liens 

Under statute, federal district 
court had jurisdiction of civil action 
by federal government to enforce tax 
Hen on property, even though state 
was made a party to the litigation. 
U.S.—U. S. v. Graham. D.C.Cal., 90 F. 
Supp. 318, affirmed, C.A.. 195 F.2d 
530, certiorari denied 73 S.Ct. 36, 
344 U.S. 831, 97 L.Ed. 647. 
Condemnation proceedings 

(1) Federal district court has Ju¬ 
risdiction of action by United States 
to condemn state-owned land in dis¬ 
trict. 

U.S.—U. S. v. State of Montana. C.C. 
A.Mont., 134 F.2d 194, certiorari de¬ 
nied 63 S.Ct. 1438, 319 U.S. 772, 87 
L.Ed. 1720—State of Minnesota v. 
U. S., C.C.A.Minn., 123 F.2d 636. 

U. S. v. Forty Acres, More or 
Less, of Land, Described as NE% 
NW%, Sec. 16, Township 7 North. 
Range 36 East of Boise Meridian, 
in Jefferson County, D.C.Idaho, 24 
F.Supp. 390. 

(2) Congress, by act authorizing 
the bringing of every condemnation 
suit for the acquisition of land for 
the United States in the United 
States district court of the district 
wherein such land was located, in¬ 
tended to confer on the federal dis¬ 
trict court jurisdiction of all such 
condemnation proceedings regardless 
of whether state lands were Involved. 
U.S.—State of Minnesota v. U. S., C. 

C.A.Minn., 125 F.2d 636. i 


(3) In the absence of a constitu¬ 
tional question in action by the Unit¬ 
ed States against a county of the 
state of New York for a declaration 
of the invalidity of a prior condem¬ 
nation proceeding against lands of 
the Seneca Nation of Indians for 
highway purposes, the substitution 
or addition of the state of New York 
would oust federal district court of 
Jurisdiction. 

U.S.—U. S. V. Cattaraugus County, D. 
C.N.Y., 67 F.Supp. 294. 

Action by price Administrator 

against state land commissioner to 
enjoin sale of timber on state school 
land at price violative of maximum 
price regulation, although in effect a 
controversy between United States 
and a state, "was properly maintained 
in district court under provisions of 
Emergency I»rice Control Act, and 
was not within Supreme Court’s ex¬ 
clusive jurisdiction under 28 U S.C.A. 
8 1251. 

U.S.—Case v. Bowles, Wash,, 66 S.Ct. 

438, 327 U.S. 92, 90 L.Ed. 652. 
Action for declaratory judgment 
The Johnson Act. 28 U.S.C.A. 5 
1342, providing that federal courts 
shall not enjoin, suspend, or restrain 
the operation of, or compliance with, 
any order affecting rates chargeable 
by a public utility and made by a 
state administrative or rate-making 
body of a slate political subdivision 
does not deprive the court of Juris¬ 
diction of an action by the United 
States for a declaratory judgment 
challenging a statute which requires 
the United States to submit its nego¬ 
tiated rates to the state commission 
for approval. 

U.S.—Public Utilities Commission of 
State of California v. U. S., Cal., 78 
S.Ct. 446, 356 U.S. 534, 2 L.Ed.2d 
470, rehearing denied 78 S.Ct. 713, 
356 U.S. 925, 2 L.Ed.2d 760. 

Consent of states not required 

(1) Consent of states to suits 
against them by the United States 
is inherent in the federal constitu¬ 
tional plan. 

U.S.—State of California v. U. S., D. 
C.Cal., 91 F.Supp. 722. 

(2) Under acts, such as Railway 
Safety Appliance Act, which have 
their roots In paramount provisions 
of United States Constitution, such 
as foreign and interstate commerce 
clause, the state must give way to 
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federal government, and if state does 
not voluntarily consent, it is none 
the less subject to suit in Uniti'd 
States courts. 

U.S.—U. S. V. State of Arizona, C.A. 
Ariz., 214 F.2d 380, rehearing de¬ 
nied 216 F.2d 248. 

19. U.S.—Erickson v. U. S.. Wa.sh.. 
44 S.Ct. 310, 264 U S. 246, 68 L.Ed. 
661. 

Reconstruction Finance Corpora¬ 
tion V. Graydon, D.C.S.C., 16 F. 
Supp. 765—U. S. V. Lewis, D.C.Ky., 
10 F.Supp. 471. 

TTnited States and corporation organ- 
ized by it 

Where the complaint In an action 
by the United States and a corpora¬ 
tion organized by it as a war in¬ 
strumentality shows that the United 
States is seeking to enforce a right 
in which it claims to have a direct 
and legal Interest, and Judging by 
the complaint the claim made by the 
Ignited States is real and substantial, 
a federal district court has jurisdic¬ 
tion. 

U.S.—Erickson v. U. S., Wash., 44 S. 
Ct. 310, 264 U.S. 246, 68 L Ed. 661. 

State ooplaintiff 

Federal court had Jurisdiction of 
parties and subject matter of action 
by the United States in its own name, 
and in the name of the People of the 
State of Illinois, for the use of the 
United States, to recover damages 
for illegal disposal of property mort¬ 
gaged to the Resettlement Adminis¬ 
tration, a federal agency. 

U.S.—U. S. V. Wheeler, D.C.Ill., 33 
F.Supp. 169. 

20. U.S.—U. S. V. Ladley, D.C.Idaho, 
61 F.2d 766. 

Intervention by state 

Federal district court has Jurisdic¬ 
tion in action by United States 
against private individual to quiet 
title, notwithstanding state’s inter¬ 
vention as necessary party. 

U.S.—^U. S. v. Ladley, supra. 

20.5 U.S.—^Wolls v. Long, C.C.A.Ida- 
ho, 162 P.2d 842. 

In re Green River Drainage Area, 
D.C.Utah, 147 F.Supp. 127—Laven- 
burg V. Universal Sportwear, D.C. 
N.Y., 92 F.Supp. 473. 

20.10 U.S.—Hood V. U. S., C.A.Wash., 
256 F.2d 622—Wells v. Long. C.CJL 
Idaho. 162 F.2d 842. 
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State to federal court.20.i5 The United States, 
when sued in the district court does not institute 
an action so as to submit to the jurisdiction of the 
court by merely impleading a third person and as¬ 
serting a contingent claim over. 20.20 Furthermore, 
the court has no jurisdiction, under the statute, 
of an action by an agent of the United States who 
is not prosecuting the action as an agency or officer 
of the United States, and has not been authorized 
to sue by act of Congress. 20.25 

When the United States authorizes suits against 
it, they can be brought only in the designated 
courts. 20 .30 So far as the United States has con¬ 
sented to be sued, jurisdiction of suits or claims 
against the United States is vested in the district 
court, as explained infra § 309, concurrently with 


the court of claims, as explained infra § 355. Where 
a suit is against the United States the federal 
court’s jurisdiction is to be determined by that 
fact ,21 rather than by the fact that the suit arises 
under the laws of the United States .22 Controver¬ 
sies to which the United States is a party may also 
fall within the original jurisdiction of the Supreme 
Court, as where a state is the other party to the con¬ 
troversy, see infra § 194. 

Jurisdiction on the ground that the United States 
is a party extends to cases, and to those cases only, 
in w'hicli the United States has a real and substan¬ 
tial interest in the controversy,23 and in which there 
is a real controversy, and not merely a difference 
of opinion.24 It extends to cases where, by statute, 
the United States sues for the use of Indian tribes, 


20.15 U.a.— Hood V. U. S., C.A.Wash., I 

25G F.2d 522. I 

Assertion of counterclaim 

Under statutes g:ivintr consent to 
sue United States to quiet title to 
property on which the United States 
claims a lien and authorizing United 
States to remove such a suit, if 
brought in state court, to federal 
court, where suit to quiet title to 
land on which United States claimed 
a lien w'as removed by the govern¬ 
ment to federal court, and counter¬ 
claim for foreclosure of lien was 
filed, federal court obtained jurisdic¬ 
tion, although no claim on any of 
the several parcels amounted to three 
thousand dollars. 

TT.S.—Hood V. U. S., supra. 

20.20 U.S.—The Samover, D.C.Cal., 
72 F.Supp. 674. 

20.25 U.S.—Jacobs v. Tawes, D.C. 
Md., 161 F.Supp. 770, affirmed, C. 
A.. 260 F.2d 611. 

20.30 U.S.—Howard v. U. S. ex rel. 
Alexander, C.C.A.Kan., 126 F.2d 667, 
certiorari denied 62 S.Ct. 1297, 316 
U.S. 699, 86 L.Ed. 1768, rehearing 
denied 63 S.Ct. 25, 317 U.S. 705, 
87 L.Ed. 563. 

21. U.S.—North Side Canal Co. v. 

Twin Falls Canal Co., D.C.Idaho, 
12 F.2d 311. 

Consent of United States to be sued 
see United States §§ 176-182. 

22. U S.—North Side Canal Co. v. 

Twin Falls Canal Co., supra. 

23. U.S.—McCarty v. Hollis, C.C.A. 
Okl., 120 F.2d 640. 

Sanders v. Oklahoma City, D.C. 
Okl.. 19 F.Supp. 60, affirmed, C.C. 
A., Oklahoma City v. Sanders, 94 
F.2d 323, 116 A.L.R. 363. 

26 C.J. p 740 note 67 [a]. 

Bolt by Indian in own bahalf 
An action Instituted in federal 
court by an Indian for a declaratory 
judgment determining marital status 
of the parties and for incidental re¬ 


lief wherein defendant counterclaim¬ 
ed for temporary support money and 
other relief was properly dismissed 
for want of jurisdiction, notwith¬ 
standing oon.stitutional provision 
giving federal courts jurisdiction of 
controversies to wrhich the United 
States is a party, .since United States 
was not a "party” within meaning 
of .such provision. 

U.S.—McCarty v. Hollis, C.C.A.Okl. 

120 F.2d 640. 

JAvasion of public rights 

United States could be a party to a 
case or controversy involving ques¬ 
tion as to whether strike constituted, 
under National Emergencies provi¬ 
sions of Labor Relations Act, an in¬ 
vasion of rights of public. 

U.S.—U. S. V. United Steelw'orkers of 
America, CIO, C.A.N.Y., 202 F.2d 
132. 

Conversion of grain 

Under provisions of the Commodi¬ 
ty Credit Corporation Charter Act 
giving United States district courts 
original jurisdiction over all suits 
brought by or against the corpora¬ 
tion. district court had jurisdiction 
over suit brought by United States 
as real party in interest to recover 
damages from grain commission Arm 
for conversion of grain for which 
Commodity Credit Corporation held 
warehouse receipts. 

U.S.—^U. S. V. McCabe Co., C.A.N.D., 
261 F.2d 639. 

24. U.S.—^IT. S. V. State of West Vir¬ 
ginia, 56 S.Ct. 789, 295 U.S. 463, 
79 L.Ed. 1546. 

Between ITnited States and state 

(1) Mere difference of opinion be¬ 
tween officials of state and United 
States whether rivers were navigable 
and whether federal government had 
power to prevent construction of 
dam thereon without federal license, 
in addition to state license already 
acquired by power companies, was 
I held not a case or controversy with¬ 
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in Judicial power of United States 
until right of control asserted by 
federal government should be threat¬ 
ened with invasion by acts of state. 
U.S.—U. S. V. State of West Virginia, 
supra. 

(2) Pleadings which Involved con¬ 
flicting claims of the United States 
and state to oil and gas underlying 
land beneath the ocean off the coast 
did not present merely a difference 
of opinion between federal and state 
officials, but presented a case or con¬ 
troversy within rule of text. 

U.S.—U. S. V. State of California. 
Cnl., 67 S.Ct. 1668. 332 TT.S. 19. 91 
L.Ed. 1889, opinion supplemented 
68 S.Ct. 20. 332 U.S. 804, 92 L.Ed. 
382, rehearing denied 68 S Ct. 37, 
332 U.S. 787, 92 L.Ed. 370, petition 
denied 68 S.Ct. 1617, 334 U.S. 865, 
92 L.Ed. 1776. 

Znjuactioii prooaadlug 

Under statute providing that If a 
threatened or actual strike or lock¬ 
out affects an entire industry or sub¬ 
stantial part thereof engaged in 
trade, commerce, transportation, 
transmission, or communication 
among the several states or with 
foreign nations or engaged in the 
production of goods for commerce, 
and which if permitted to occur or 
continue would imperil national 
health or safety, any federal district 
court having jurisdiction of the par¬ 
ties may, upon application of attor¬ 
ney general, enjoin such strike or 
make other applicable orders, the in¬ 
junction proceeding is a "controver¬ 
sy” within constitutional provision 
limiting exercise of federal judicial 
power to controversies to which the 
United States shall be a party, and is 
not purely an administrative matter. 

U.S._U. S. V. American Locomotive 

Co., D.C.N.Y., 109 F.Supp. 78, af¬ 
firmed, C.A., 202 F.2d 132, certiorari 
denied American Locomotive Co. v. 
U. S., 73 S.Ct. 337, 344 U.S. 916. 97 
L.Ed. 705. 
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as explained in Indians § 17, or sues on a federal 
contractor's statutory bond for the benefit of labor¬ 
ers or materialmen,25 or on the contract or obliga¬ 
tion of a federal officer or agency,25 It docs not 
extend to cases in which the United States is mere¬ 
ly a nominal party without any real interest in the 

controversy.2 7 

If the United States has a real and substantial 
interest, it may be a party in such a sense as to 
confer jurisdiction, although it is not named as such 
on the rccord,28 as where the suit is brought in 
name against an officer or agency but the United 
States is the real party against whom relief is 
asked and the judgment will operate.29 However, 


a suit against an officer or agency for redress against 
him, either to compel performance of a duty im¬ 
posed by law, or to enforce liability for an action 
unauthorized by law, is not a suit against the United 
States.2® 

Amount in controversy. In cases brought by the 
United States, the jurisdiction of the federal courts 
is not dependent on the value of the matter in dis- 
pute.2l 

§ 46. Controversies to Which State Is a 
Party 

The jurisdiction of federal courts in actions be¬ 
tween states is considered infra § 47, in actions liy 


25. U.S.—U. S. Fidelity & Guaranty 
Co. V. U. S.. R.I., 27 S.Ct. 381, 204 
U.S. 349, 51 L.Kd. 516. 

U. S., for Use of Spencer, v. Mas¬ 
sachusetts Bonding: & Insurance 
Co.. C.C.A.Tenn.. 18 P.2d 203. 

U. S., for Use of Pacific Coast 
Engineering: Co., v. Maryland Cas¬ 
ualty Co.. D.C.Cal.. 10 F.Supp. 982. 
S.C.—Equitable Surety Co. v. Illinois 
Surety Co., 94 S.E. 882, 108 S.C. 364. 
26 C.J. p 740 note 66. 

Federal court’s Jurisdiction of ac¬ 
tions by creditors on federal con¬ 
tractor’s .statutory bond where 
United States does not sue see 
United States § 112. 

Jarisdlotion oonfarred by statute re- 
IstiAflT to public works 
Under 40 U.S.C.A. § 270 b (b). re¬ 
lating to public buildings and work.s. 
federal district court had Jurisdic¬ 
tion of action by United States for 
use of paint manufacturer against 
general contractor and his surety for 
loss sustained on paint, which had 
been made specially for use and con¬ 
struction of air base warehouse, but 
which was refused by general con¬ 
tractor after painting subcontractor 
decided not to use the paint. 

U.S.—^U. S. for Use and Benefit of 
Morris Paint & Varnish Co. v. Wat¬ 
son, D.C.Neb., 129 F.Supp. 673. 

26. U.S.—U. S. V. Conti. D.C.N.Y., 27 
F.Supp. 756. 

27. U.S.—U. S. ex rel. State of Wis¬ 
consin V. First Federal Sav. & 
Loan Ass’n, C.A.Wis., 248 F.2d 
804. certiorari denied 78 S.Ct. 543, 
356 U.S. 957. 2 L.Ed.2d 633. 

National Surety Co. v. Washing¬ 
ton Iron Works, D.C.Wash., 243 P. 
260, affirmed 253 P. 622, 165 C.C.A. 
248. 

26 C.J. p 740 note 64. 

Coutroversy as to postal savlugs de¬ 
posit 

As postal savings deposits are 
trust funds and not property of Unit¬ 
ed States, controversies, between 
claimants respecting ownership 
thereof remain within local state or 


territorial courts* Jurisdiction, unless 
juri.sdictlon may also be in federal 
district court for other reasons, such 
as amount involved and diversity of 
parties’ citizenship; consequently 
the federal district court is without 
Juri.sdictlon to determine questions 
of fact and law presented in suit by 
United States for amount of postal 
savings deposit mistakenly paid to 
defendant by assistant po.stmaster 
after depositor’s death. 

U.S.—U. S. V. Stewart, D.C.Nev.. 30 
F.Supp. 200, affirmed, C.C.A., 119 F. 
2d 492. 

28. U.S.—State of Kan.sas v. U. S., 
Kan., 27 S.Ct. 388, 204 U.S. 331, 341, 
61 L.Ed. 510. 

Sanders v. Oklahoma City. D C. 
Okl., 19 F.Supp. 50, affirmed, C.C A., 
Oklahoma City v. Sanders, 94 F.2d 
323. 115 A.L.R. 363. 

25 C.J. p 740 note 67. 

Suit by corporation incorporated nn- 
der act of Congress 
Under Act Feb. 13, 1925. 28 U.S.C.A. 
§ 1349, suit by Reconstruction Fi¬ 
nance Corporation on notes execut¬ 
ed by defendant to bank and indorsed 
by bank to Reconstruction Finance 
Corporation was held properly in¬ 
stituted in federal district court, 
where amount in controversy exceed¬ 
ed three thousand dollars since Unit¬ 
ed States government is owner of 
more than one half of stock of Re¬ 
construction Finance Corporation. 
U.S.—Hood ex rel. North Carolina 
Bank & Trust Co. v. Bell, C.C.A.N. 
C., 84 F.2d 136. 

29. U.S,—National Home for Dis¬ 
abled Volunteer Soldiers, Danville 
V. Wood, C.C.A.I11., 81 F.2d 963, af¬ 
firmed 67 S.Ct. 137, 299 U.S. 211, 81 
L.Ed. 130. 

25 C.J. p 740 note 68. 

30. U.S.—Philadelphia Company v. 
Stimson, App.D.C., 32 S.Ct. 340, 223 
U.S. 606, 66 L.Ed. 670. 

25 C.J. p 740 note 69. 

Snlt by railroad against tbs seors- 
tary of war and engineer In charge 
of Improvements in a canal to enjoin 
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the removal of a bndgo and threat¬ 
ened criminal pro.stcution is not 
suit again.st the Uniteril Slates, and 
the complainants arc entitled to the 
protection of the federal district 
court. 

U.S.—Delaware R. Co. v. Weeks, D C. 
Del., 293 P. 114. 

Against Fleet Corporation 

A suit by a national bank’s receiv¬ 
er again.st the Fleet Corporation to 
recover proceeds of socuritie.s. which 
had been unlawfully pledged by bank 
to .secure corporation’s deposits, was 
not a “.suit against the United 
States” outside of the Jurisdiction of 
the United States district court for 
the District of Columbia, even 
though the deposits were money of 
the United States, where contract It¬ 
self wa.s the corporation’s contract. 
D.C.—Inland Waterways Corporation 
V. Hardee, 100 F.2d 678, B9 App D C. 
268, followed in Woodring v. War- 
dell, 100 F.2d 690, 69 App.D.C. 280. 
reversed on other grounds 60 S.Ct. 
652, 309 U.S. 527, 84 L.Ed, 908, re¬ 
hearing denied 60 S.Ct. 884, 309 U. 
S. 698, 84 L.Ed. 1037, and reversed 
on other grounds Inland Water¬ 
ways Corporation v. Young. 60 S. 
Ct. 646, 309 U.S. 617, 84 L Ed. 901, 
rehearing denied 60 S.Ct. 884, 309 
U.S. 698, 84 L.Ed. 1037. 

31. U.S.—U. S. V. See, C.A.Wash., 
194 F.2d 100—U. S. V. Colvard, C.C. 
A.N.C., 89 F.2d 312. 

U. S. v. Johnson, D.C.N.D., 102 
F.Supp. 818—^U. S. V. Bize, D.C. 
Neh., 86 F.Supp. 939—U. S. v. 
Swanson, D.C.Neb., 76 F.Supp. 118, 
appeal dismissed, C.A., 171 F.2d 718 
—^U. S. V. Ascher, D.C.Cal., 49 F. 
Supp. 267—U. S. V. Conti, D.C.N.Y., 
27 F.Supp. 766—Reconstruction Fi¬ 
nance Corporation v. Graydon, D. 
C.S.C., 16 F.Supp. 766—Reconstruc¬ 
tion Finance Corporation v 
Krauss, D.C.N.J., 12 F.Supp. 44. 

26 C.J. p 740 note 70, p 976 note ?2 
tb]. 

Amount as affecting Jurisdiction of 
district court see infra { 310 . 
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states infra § 48, in actions against states infra 
§§ 49(1)~49(3), in actions against state officers 
infra §§ 50(l)-50(3), and in actions in which a 
state is interested although not a party infra § 51. 

Examine Pocket Parts for later cases. 

§ 47. - Actions between States 

The original Jurisdiction of the Supreme Court over 
controversies between states is not affected by the Elev- 
'enth Amendment to the Constitution. 

Under the Constitution of the United States Ar¬ 
ticle III § 2, the judicial power of the United States 
extends to controversies between two or more states, 
original jurisdiction in such cases being conferred 
on the Sui)rcme Court, provided the matter in con¬ 
troversy is in itself properly justiciable, as explained 
infra § 194. The i)rovision of the Eleventh Amend¬ 
ment to the Constitution, that the judicial power of 
the United States shall not extend to a suit against 
a slate by a citizen of another state or of a foreign 
state, does not affect the jurisdiction over suits 
between states,^^ jt prohibits jurisdiction of a 
case in which one state sues another state on behalf 
of its citizens in a matter in which the state prose¬ 
cuting has no interest of its own.33 The parens 
patriae doctrine has aspects which go beyond mere 
restatement of the Eleventh Amendment; it is a 
recognition of the principle that the state, when a 
party to a suit involving a matter of sovereign in¬ 
terest, must be deemed to represent all its citizens. 
The principle is a necessary recognition of sover¬ 
eign dignity, as well as a working rule for good 
judicial administration, otherwise a state might be 
judicially impeached on matters of policy by its 
own subjects, and there would be no practical lim¬ 
itation on the number of citizens, as such, who 
would be entitled to be made parties.33.6 

Action between foreign state and state. The 
states of the United States are immune from suit 
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without their consent by a foreign state in the fed¬ 
eral courts.33.10 The foreign state enjoys a similar 
sovereign immunity, and without its consent may 
not be sued in the federal courts by a state of the 
Union.33.iB 

Suits between foreign governments. The provi¬ 
sion of 28 U.S.C.A. § 1335 giving a federal court 
original jurisdiction of a civil action of interpleader 
where the adverse claimants arc citizens of different 
states does not affirmatively grant federal courts 
diversity jurisdiction of a suit between foreign gov¬ 
ernments,33.20 and a federal court docs not have 
jurisdiction of such suits in the absence of a federal 

qucstion.33.26 

§ 48. -Actions by State 

The federal Judicial power extends to actions by a 
state against citizens of another state, or against a for¬ 
eign state, its citizens or subjects. 

A state may sue in the federal courts, apparently 
in its sovereign capacity,34 as well as in its corporate 
capacity,35 and the interests of the state which may 
entitle it to bring the action are not confined to 
those which are proprietary, but may embrace so- 
called quasi-sovereign interests.35.5 Under the Con¬ 
stitution of the United States Article III § 2 the 
federal judicial power extends to all controversies 
between a state and citizens of another state, or 
foreign states, citizens, or subjects,35 and the 
Supreme Court has original but not exclusive juris¬ 
diction of such cases, as announced infra § 194. 

Neither the Constitution nor the statute confers 
jurisdiction of a suit by a state against its own 
citizens solely on the ground that a state is a party,37 
The district courts have no jurisdiction of an action 
by a state against citizens or aliens on the ground 
of diverse citizenship, because a state is not a “citi¬ 
zen” within the meaning of the constitutional and 
statutory provisions conferring jurisdiction on that 


32. U.S.—Commonwealth of Vir¬ 

ginia V. State of West Vlrfflnla, W. 
Vtt.. 27 S.Ct. 732, 206 U.S. 290. 51 
Li.Ed. 1068—Cohens v. Virifinia, 
Ky., 6 Wheat. 264, 6 L.Ed. 257. 

33. U.S.—State of North Dakota v. 
Stale of Minnesota, 44 S.Ct. 138, 
263 U.S. 366, 68 L.Ed. 342—State of 
Louisiana v. State of Texas, Tex., 
20 S.Ct. 251, 176 U.S. 1, 44 L.Ed. 
347 —state of New Hampshire v. 
State of Louisiana. 2 S.Ct. 176, 108 
U.S. 76, 27 L.Ed. 656. 

23.5 U.S.—State of New Jer.sey v. 
State of New York, N.J. & N.Y., 73 
S.Ct. 689, 346 U.S. 369, 97 L.Ed. 
1081, motion granted 74 S.Ct. 66, 
846 U.S. 853, 98 L.Ed. 367. 


33.10 U.S.—Principality of Monaco 
V, State of Mi.ssissippi, 64 S.Ct. 
745, 292 U.S. 313, 78 L.Ed. 1282. 

33.15 U.S.—Principality of Monaco 
V. State of Mississippi, supra. 

33.20 U.S.—Bank of China v. Wells 
Fargo Bank & Union Trust Co., C. 
A.Cal., 209 F.2d 467. 

33.25 U.S.—Bank of China v. Wells 
Fargo Bank & Union Trust Co., su¬ 
pra. 

34. U.S.—State of Georgia v. Ten¬ 

nessee Copper Co., 27 S.Ct. 618, 
206 U.S. 230, 61 L.Ed. 1038, 11 Ann. 
Cas. 488—State of Kansas v. Col¬ 
orado. Kan., 22 S.Ct. 662, 186 U.S. 
126, 46 L.Ed. 838. i 
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35. U.S.—Roberts v. State of New 
Mexico, C.C.A.N.M., 294 F. 48. 

59 C.J. p 300 note 29. 

35.5 U.S.—State of Georgia v. Penn¬ 
sylvania R. Co.. Ga., 65 S.Ct. 716, 
324 U.S. 439, 89 L.Ed. 1051, rehear¬ 
ing denied 66 S.Ct. 1018, 324 U.S. 
890, 89 L.Ed, 1437. 

36. U.S.—State of Wisconsin v. Pel¬ 
ican Ins. Co., Wis., 8 S.Ct. 1370. 127 
U.S. 265, 32 L.Ed. 239. 

Pa.—Commonwealth v. Twenty-nine 
Cases of Whiskey, Com.Pl., 21 Leh. 
L.J. 177. 

25 C.J. p 741 note 74. 

37. U.S.—Commonwealth of Penn¬ 
sylvania V. Quicksilver Co., Pa„ 10 
Wall. 653. 19 L.Ed. 998. 

25 C.J. p 741 note 78. 
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ground, as explained infra § 55. Where, however, 
a federal question is properly presented, the district, 
and formerly the circuit, courts have jurisdiction, 
as in other like cases, of actions by a state.38 In 
determining the question of jurisdiction, a suit in¬ 
stituted by a state tax commission, the state being 
the sole beneficiary thereof, is a suit by the state.38.5 

A suit in the name of a state for the benefit of 
other parties really interested is, for jurisdictional 
purposes, regarded as a suit by the person for 
whose benefit it is brought. 3^ 

§ 49(1). -Actions against State 

By reason of Its sovereignty, a state cannot be sued, 
without Its consent, by an Individual in a federal court. 

By reason of its sovereignty, a state cannot be 
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sued, without its consent, by an individual in a 
federal court.^o Although such suits are not within 
the explicit prohibition of the Eleventh Amendment 
to the Constitution of the United States which denies 
to federal courts the jurisdiction over suits against 
a state by citizens of another state,the federal 
judicial power does not extend to a suit brought by 
a citizen against his own state without its consent,, 
and no federal court has jurisdiction to entertain 
such a suit,^l even though it necessarily involves 

a federal question.^^ 

By force of the Eleventh Amendment the federal 
judicial power docs not extend to suits against a 
state by citizens of another state, or by citizens or 
subjects of any foreign state,^^ even in cases arising 
under the Constitution or laws of the United State.s^ 


38. U.S.—People of State of Califor¬ 
nia ex rel. McColgan v. Bruce, D.C. 
Nev., 37 F.Supp. 811, reversed on 
other grounds, C.C.A.. 129 P.2d 421, 
147 A.L.R. 782, certiorari denied 63 
S.Ct. 167, 317 U.S. 678. 87 L.Ed. 
644, rehearing denied 63 S.Ct. 255, 
317 U.S. 710, 87 I..Kd. 566. 

26 C.J. p 741 note 82. 

“mu faith aad credit” 

Federal district court was not re¬ 
quired to take jurisdiction of an ac¬ 
tion by state to recover from a resi¬ 
dent of another state money alleged¬ 
ly due plaintiff under its personal in¬ 
come tax law under the “full faith 
and credit” clause of the Con.stitu- 
tion and the statute extending that 
clause to federal courts, since those 
provisions established a rule of ev'i- 
dence and do not affect the jurisdic¬ 
tion. 

UT.S.—People of State of California ex 
rel. McColgan v. Bruce, C.C.A.Cal. 
& Nev., 129 F.2d 421, 147 A.L.R. 
782, certiorari denied 63 S.Ct. 157, 
317 U.S. 678, 87 L.Ed. 644. rehear¬ 
ing denied 63 S.Ct. 255, 317 U.S. 710, 
87 L.Ed. 566. 

38.5 U.S.—Query v. 206 Cases of As¬ 
sorted Liquor, D.C.S.C., 49 F.Supp. 
693. 

39. U.S.—State of Indiana v. Glover, 
Ind., 15 S.Ct. 186, 166 U.S. 513, 39 
L.Ed. 243. 

26 C.J. p 741 note 83. 

Interest of state when not a party, 
as making the suit one by or 
against the state, see infra S 51. 

40. U.S.—Principality of Monaco v. 
State of Mississippi, 54 S.Ct. 745. 
292 U.S. 313, 78 L.Ed. 1282. 

Skokomish Indian Tribe v. 
Prance, C.A.Wash., 269 F.2d 666-— 
Moon V. State of New York, C.A. 
N.Y., 229 F.2d 162—Copper S. S. 
Co. V. State of Michigan. C.A.Mich., 
194 F.2d 466—New York, O. & W. 
Ry. Co. v. People of State of New 
York, C.C.A.N.Y.. 168 P.2d 769. cer¬ 


tiorari denied People of State of 
N. Y. V. Gehhardt. 67 S.Ct. 1309, 331 
U.S. 819, 91 L.Ed. 1837—Broadwa- 
ter-Mis.souri Water Users’ Ass’n v. 
Montana Power Co., C.C.A.Mont., 
139 F.2d 998—U. S. Mortgage & 
Trust Co. V. Missouri, K. & T. By. 
Co. of Texas. C.C A.Tex, 272 F. 
458, certiorari denied Missouri, K. 
& T. Ry. Co. of Texas v. U. S. Mort¬ 
gage & Trust Co., 41 S.Ct. 538, 2.56 

U. S. 699, 66 L.Ed. 1177. 

Smith V. Columbia County, Or., 
D.C.Or., 166 F.Supp. 140—Coastal 
Petroleum Co. v. Collins, D.C.Fla., 
135 F.Supp. 203, modified on other 
grounds. C.A., 234 F.2d 319—Holl- 
man v. Wilkinson, D.C.Pa., 124 F. 
Supp. 849—Pentz v. Commonwealth 
of Pennsylvania, D.C Pa., 110 F. 
Supp. 809—South Carolina I'ublic 
Service Authority v. New York 
Cas. Co.. D.C.S.C., 74 F.Supp. SSI- 
National Surety Corp. v. Cherokee 
County Bank. Centre, Ala., D.C.Ala., 
67 F.Supp. 370—State Life Ins. Co. 

V. Daniel. D.C.Tex., 6 F.Supp. 1015. 
Ohio.—State ex rel. Clark v. Depart¬ 
ment of Mental Hygiene and Cor¬ 
rection, App., 135 N.E.2d 72. 

59 C.J. p 301 note 33. 

Actions by United States against 
states see supra § 45. 

**Th6 right of iadiviaiials to site a 
•tatOi in . • .a federal 

court cannot be derived from the 
Constitution or laws of the United 
States. It can come only from the 
consent of the state.” 

U.S.—Palmer v. State of Ohio, Ohio, 
39 S.Ct. 16, 248 U.S. 32, 63 L.Ed. 
108. 

40.5 U.S.—^McCartney v. State of 
West Virginia, C.C.A.W.Va., 166 F. 
2d 739—Starr v. Schram, C.C.A. 
Mich., 143 F.2d 561. 

41. U.S.—Georgia R. R. & Banking 
Co. v. Redwine, Oa., 72 S.Ct. 321, 
342 U.S. 299, 96 L.Ed. 335—In re 
State of New York, N.Y.. 41 S.Ct. 
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588. 256 TT.S. 490. 65 L.Ed. 1057— 
Ex parte Young, Minn., 28 S Ct. 441, 
209 U.S. 123, 62 L Ed. 714, 13 1..R. 
A.,N.S., 932, 14 Ann.Cas. 764. 

Orleans Parish School Bd. v. 
Bush. (.\A.Lii.. 242 F.2d 156. certio¬ 
rari denied 77 S.(M 1380. 354 U.S. 
921, 1 LEd2d 143(;—McCartney v. 
State of West Virginia, CC.A.W. 
Va., 156 F 2d 739—Starr v. Schruin, 
C.C.A.Mich., 143 F 2d 501. 

James v. Almond, D.C.Va . 170 F 
Supp. 331—^Wulkinshaw v. State of 
Pennsylvania, D.C.Pa., 119 F.Supp. 
722. 

25 C.J. p 742 note 85. 

What constitutes a suit agaln.st a 
state generally see States § 216. 

42. U.S.—State of North Carolina v. 
Temple. N.C., 10 S Ct. 609. 134 U.S 
22. 33 L.Ed. 849—Hans v. Louisi¬ 
ana, La, 10 S.Ct. 504, 134 U.S. 1, 
33 L.Ed. 842. 

Starr v. Schram. C.C.A.Mich., 14 3 
F.2d 561. 

43. U.S.—Ford Motor Co. v. Depart¬ 
ment of Treasury of State of Indi¬ 
ana. Ind., 66 S.Ct. 347, 323 U.S. 469, 
89 L.Ed. 389—Keifer & Keifer v. 
Reconstruction Finance Corpora¬ 
tion, Neb., 59 S.Ct. 616, 306 U.S. 
381, 83 L.Ed. 784—In re State of 
New York. N.Y., 41 S.Ct. 688, 256 

U. S. 490, 66 L.Ed. 1067—McGahey 

V. Commonwealth of Virginia, Va.. 
10 S.Ct. 972, 136 U.S. 662, 34 L.Ed. 
304. 

Oklahoma Heal Estate Commis¬ 
sion v. National Business & Prop¬ 
erty Exchange, C.A.Okl., 238 F.2d 
606—^Pennsylvania Turnpike Com¬ 
mission V. Welsh, C.A.Pa., 188 F. 
2d 447—^Riley v. Worcester County 
Trust Co., C.C.A.Ma8s.. 89 F.2d 69, 
affirmed 68 S.Ct. 186, 302 U.S. 292. 
82 L.Ed. 268—Carglle v. New York 
Trust Co.. C.C.A.Ark., 67 F.2d 686. 
certiorari denied New York Trust 
Co. V. Carglle, 54 S.Ct. 630, 292 U.S. 
626, 78 L.Ed. 1440. 
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and which would be within the federal jurisdiction 
if they were wholly between individuals.'*^ The 
chief motive for this constitutional amendment was 
to proliibit suits for money judgments against a 
state, hut the immunity extends also to the enforce¬ 
ment of equitable rights and the prosecution of 
equitable remedies by an individual against a state,*® 
and also to a suit on a state’s liability arising out 
of a commercial venture which is ordinarily not 
conceived of as a governmental function;*® and a 
federal court cannot issue process against a non- 
consenting state on the ground that the suit in the 
federal court is in rem or quasi in rem.*7 
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§ 49(2). —-Waiver of Immunity; 

Consent 

The Immunity of a state from suit In the federal courts 
is a personal privilege which may be waived by statute 
or voluntary appearance on behalf of the state by one 
properly authorized to make such appearance and consent 
to the suit; but the waiver must be by clear and express 
language, and must be strictly construed. 

The immunity of states from suit in the federal 
courts, granted by the Eleventh Amendment to the 
Constitution of the United States, is a personal 
privilege which may be waived in a case other¬ 
wise within the jurisdiction of the court,*® but the 


Ottinf^rer v. Blackwell, D.C.Ark., 
173 J'\Supp. 817—(luaranly Trust 
To. of New York v. AVest Virginia 
Turnpike Commission, ll.C.W.Va . 
100 KSupp. 206—I^upont v. South 
Carolina Public Service Authority, 
D.C.S (\, 100 F.Supp. 778—Kan.sas 
City Southern Ry. Co. v. Morley. I 
DC.Ark, 88 F Supp. 300—West | 
I*ub Co. V. McColpran, D.C Cal., 46 
F.Supp. 163, atllrmed, C.C.A., 138 
F.2d 320, 140 A L R. lOOi—Pacillc 
Fruit <Sr Produce (’’o v. Crep-on Liq¬ 
uor (\)ntrol Commission, D.C.Or., 
41 F.Supp 175—Dunnuck v. Kansas 
State Highway Commission, DC 
Kan., 21 F.Supp. 882—William C 
Popper & Co. V. Pennsylvania Liq¬ 
uor Control Board, D.C.Pa., 16 F 
Supp. 762. 

Wrigley Pharmaceutical Co. v. 
Cameron, D.C.Pa., 16 F.2d 290. 

<3a.—Florida State Hospital for In¬ 
sane V. Durham Iron Co., 17 S.E.2d 
842, 66 Ga.App 350, rever.sod on 
other grounds, 21 S.E.2d 216, 194 
Ga. 3.50, oonftjrmed to 21 S.E.2d 815, 
68 Ga.App. 6. 

2.5 C.J. P 742 note 88. 

Actions to which .state is party as 
being within original jurisdiction 
of Supreme Court see infra § 194. 

The immunity of the Eleventh 
Amendment, “which provides that 
the judicial power of the United 
States shall not extend to any suit at 
law or in equity against a sovereign 
stale by a citizen of another state 
. . . is without condition or lim¬ 

itation and places a state beyond the 
reach of the process of a United 
States court." 

tJ.S.—Missouri-Kansas-Texas R. Co. 
V. Williamson. D.C.Okl.. 36 F.Supp. 
607, 611. 

State Department of Health is part 
of the executive branch of the state 
government, and therefore injunction 
suit by nonresident against depart¬ 
ment was barred as action against 
state by citizen of another state. 
U.S.—Aerated Products Co. of Phila¬ 
delphia, Pa., V. Department of 
Health of New Jersey, C.C.A.N.J., 
169 F.2d 851. 


Held ^'citizen of another state” 

Nonprofit corporation organized 
under Arizona laws and engaged in 
furnishing benefits on the death of 
memliers, seeking to enjoin interfer¬ 
ence by the California Insurance com¬ 
missioner and his deputies. 

U.S.—First Nat. Ben. Soc. v. Garri¬ 
son, D.C.Cal., 58 F.Supp. 972. af¬ 
firmed, C.C.A., 165 F.2d 522. 

Before the Eleventh Amendment, 

the judicial power extended to a suit 
by a citizen of one state against an¬ 
other state. 

U.S—CJhisholm v. Georgia, Ga., 2 
Dali. 419, 1 LEd. 440. 

25 C.J. p 742 note 87. 

44. U.S —State of Missouri v. Fiske, 
Mo., 54 S.Ct. 18, 290 U.S. 18, 78 L. 
Ed. 145. 

Petty V. Tennessee-Missouri 
Bridge Commission, C.A.Mo., 254 F. 
2d 857, reversed on other grounds 
79 S.Ct. 785. 359 U.S. 275, 3 L.Kd.2d 
804—Cargile V. New York Trust 
Co., C.C.A.Ark., 67 F.2d 585, certio¬ 
rari denied New York Trust Co. v. 
Cargile, 54 S Ct. 630, 292 U.S. 625, 
78 L.Kd. 1480. 

J’aelflc Fruit & Produce Co. v. 
Oregon IJquor Control Commis¬ 
sion, D.C.Or., 41 F.Supp. 17.5—Coop¬ 
er V. AVestchester County, D.C.N.Y., 
39 F.Supp. 58. 

25 C.J. p 742 note 89. 

46. U.S.—State of Missouri v. Fiske, 
Mo., 54 S.Ct. 18, 290 U.S. 18, 78 L. 
Ed. 145. 

Snlts against state within immnnity 
mle 

(1) Proceeding by ancillary and 
supplemental bill to restrain state 
from determining in probate court 
ownership of stock for purpose of 
taxation although the ownership had 
been finally determined by a federal 
court. 

U.S.—State of Missouri v. Fiske, su¬ 
pra. 

(2) Suit to compel state to repay 
taxes illegally collected. 

U.S.— Southern Ry. Co. v. Query, D. 
C.S.C., 21 F.2d 333. 
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(3) Suit to enjoin a suit by the 
state in its sovereign capacity. 

Miss,—Robertson v. H. Weston Lum¬ 
ber Co.. 87 So. 120, 124 Miss. 606. 

(4) Suit to remove cloud on title. 
U.S.—Via V. State Commission on 

Conservation and Development of 
State of Virginia, D.C.Va., 9 F. 
Supp. 556, affirmed 56 S.Ct. 245. 296 

U. S. 549, 80 L.Ed. 388. 

46. U.S.—State of North Dakota v. 
Nati(»nal Milling & Cereal Co., C. 
C.A.N.D., 114 F.2d 777. 

47. U.S.—State of Missouri v. Fiske. 
Mo., 54 S.Ct. 18, 290 U.S. 18, 78 
LEd. 145. 

48. U.S.—Petty v. Tennessee-Mis¬ 
souri Bridge Commission, Mo., 79 
S.Ct. 785, 359 U.S. 276, 3 L.Ed.2d 
804—Kennecott Copper Corp. v. 
State Tax Commission. tTtah, 66 
S.Ct. 745, 327 U.S. 573, 90 L.Ed. 862 
—'Ford Motor Co. v. Department of 
Treasury of State of Indiana, Ind., 
65 S.Ct. 347, 323 U.S. 459, 89 L.Ed. 
389—Great Northern Life Ins. Co. 

V. Read, Okl.. 64 S Ct. 873, 322 US. 
47. 88 L.Ed. 1121-—State of Mis¬ 
souri V. Fiske, Mo, 54 S.Ct, 18, 290 

U. .S. 18. 78 L.Ed. 145. 

Skokomish Indian Tribe V. 

Franco, C.A.Wash., 269 F.2d 555— 
City of Newark v. U. S., C.A.N.J., 
254 F.2d 93—Chicago, R. I. & P. R. 
Co. V. Long, C.A.Iowa, 181 F.2d 295 
—Cargile v. New York Trust Co., 

C. C.A.Ark., 67 F.2d 585, certiorari 
denied New York Trust Co. v. Car¬ 
gile, 54 S.Ct. 630, 292 U.S. 625, 78 
L.Ed. 1480—Palmetto Fire Ins. Co. 

V. Beha. D.C.N.Y., 13 F.2d 500. 
Vincent v. P. R. Matthews Co., 

D. C.N.Y., 126 F.Supp. 102—^Ameri¬ 
can Hospital Supply Corp. v. York 
County Institution Dist., D.C.Pa., 
123 F.Supp. 187—Pentz v. Com¬ 
monwealth of Pennsylvania, D.C. 
Pa., 110 F.Supp. 809—Hunkin-Con- 
key Const. Co. v. Pennsylvania 
Turnpike Commission, D.C.Pa., 34 
F.Supp. 26—Mills V. Lowndes, D.C. 
Md., 26 F.Supp. 792—Dunnuck v. 
Kansas State Highway Commis¬ 
sion, D.C.Kan., 21 F.Supp. 882— 
William C. Popper & Co. v. Penn- 




§ 49(2) FEDERAL COURTS 

conclusion that there has been a waiver of immunity 
will not be lightly inferred.^ 

The waiver may be by statute,^8.10 and the state’s 
consent to be sued in the federal courts by a citizen 
of another state must be granted by express legisla¬ 
tive authority.48-18 The waiver must be by clear 
and express language,^8‘20 particularly with respect 
to a state’s consent to suit against itself in the fed¬ 
eral court on fiscal claims,48-25 and must be strictly 
construed.48-30 Xhe suability of the state depends 


36 C.J.S. 

on the terms of the consent as to persons, courts, and' 
procedures ;48.35 and consent to be sued on certain 
types of claims docs not constitute consent as to* 

other types.48.40 

The state’s immunity may be waived by a volun¬ 
tary appearance by the state and submission to the 
jurisdiction and decision of the federal court of the 
matter of controversy, if the subject is properly one 
that can be determined by such court but such 
appearance docs not confer jurisdiction where none 


sylvania Liquor Control Board, D. 
C.Pa., 16 F.Supp. 762. 

25 C.J. p 742 note 90. 

Waiver by state of immunity from 
suit generally see States § 214. 

A stats does not waive its Imm t m i- 
ty from suit by Intervening in a fed¬ 
eral court, where beneficiaries’ rights 
under a testamentary trust are be¬ 
ing determined, where the only relief 
asked is that the federal court shall 
not distribute stock pending a deter¬ 
mination by the probate court of the 
state’s right to inheritance taxes, 
since such an Intervention is too lim¬ 
ited in character to constitute a 
waiver. 

U.S.—State of Missouri v. Fiske, Mo., 
54 S.Ct. 18, 290 U.S. 18, 78 L.Ed. 
145. 

Statnts authorlzlag tnxnpiks com¬ 
mission to sns and bs sued would 
constitute a waiver by the state of 
its immunity from suit if the state 
were the real party in interest to ac¬ 
tion against the commission. 

U.S.—Hunkin-Conkey Const. Co. v. 
Pennsylvania Turnpike Commis¬ 
sion, D.C.Pa., 34 F.Supp. 26, 

Stats, by engaging in business of 

buying and selling liquor through 
agency of liquor control board, did 
not thereby impliedly consent to be 
sued, as respects federal district 
court’s jurisdiction of patent in¬ 
fringement suit against liquor con¬ 
trol board. 

U.S.—William C. Popper & Co. v. 
Pennsylvania Liquor Control 
Board, D.C.Pa., 16 F.Supp. 762. 

48.5 U.S—Potty v. Tenne.ssee-Mis- 
souri Bridge Comml.sslon, Mo., 79 
S.Ct. 785, 359 U.S. 275, 3 L.Rd.2d 
804. 

State Tax Commission v. Kenne- 
cott Copper Corp., C.C.A.Utah, 150 
P.2d 906, affirmed 66 S.Ct. 74.5, 327 
U.S. 573, 90 L.Ed. 862—State Tax 
Commission v. Silver King Co.ili- 
tion Mines Co., C.C.A.Utah, 150 F 2d 
905, affirmed 66 S.Ct. 745, 327 U.S. 
573, 90 L.Ed. 862. 

48.10 U.S—Petty v. Tennessee-Mis- 
sourl Bridge Commission, Mo., 79 S. 
Ct. 785. 359 U.S. 275, 3 L.Ed.2d 804 
—Ford Motor Co. v. Department 
of Treasury of State of Indiana, 


Ind., 65 S.Ct. 347. 823 U.S. 459, 89 
L.Ed. 389. 

Vincent v. P. R. Matthews Co. 
D.C.N.Y., 126 F.Supp. 102—Stamey 
V. State Highway Commission of 
Kan., D.C.Kan., 76 F.Supp. 946. 

Action against officer in official ca¬ 
pacity 

Where an action against a state 
officer in his official capacity Is au¬ 
thorized by statute, and the action is 
in effect an action against the state, 
the Eleventh Amendment operates to 
bar suit except in so far as the stat¬ 
ute waives state immunity from suit. 
U.S.—Chicago Stadium Corp. v. Stati- 
of Indiana, D.C.Ind., 123 F.Supp 
783, cause remanded on other 
grounds, C.A., 220 F.2d 797. 

48.15 U.S.—Chicago. R. I. & P. R. 
Co. V. Long, C.A.Iowa, 181 F.2d 
295. 

48.20 U.S—Copper S. S. Co. v. State 
of Mich., C.A.Mich., 194 F.2d 465 
—Chicago, R. I. & P. R. Co. v. 
Long. C.A.Iowa, 181 F.2d 295. 

Stamey v. State Highway Com¬ 
mission of Kansas, D.C.Kan., 76 F. 
Supp. 946. 

Held no waiver 

Neither provisions of treaty be¬ 
tween the United States and S’Kal- 
1am Indians whereby Indians were 
guaranteed right to take fish at all 
usual grounds in common with all 
citizens of the United States nor pro¬ 
visions of Enabling Act by which 
people of proposed states of North 
Dakota, South Dakota, Montana, and 
Washington agreed to disclaim for¬ 
ever all rights to Indian lands con¬ 
stituted consent by subsequently cre¬ 
ated state of Washington to be sued 
in federal court by Indian tribe, seek¬ 
ing to quiet title to tidelands and 
basing claim on treaty and executive 
order. 

U.S.—Skokoml.sh Indian Tribe v. 
France, C.AWash., 269 F.2d 555 

48.25 U.S.—Great Northern I^lfe 

In.s. Co V. Read, Okl., 64 S.Ct. 873, 
322 U.S. 47, 88 L.Ed. 1121. 

State Tax Commission v. Kennc- 
cott Cor)per Corp., C.C.A.Utnh, 150 
F.2(i 905. affirmed 66 S.Ct. 745, 327 
U.S. 573, 90 L.Ed. 862—State Tax 
Commission v. Silver King Coali¬ 
tion Mines Co., C.C.A.Utah, 160 F. 
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2d 905, affirmed 66 S.Ct. 745, 827 

U. S. 573. 90 L Ed. 862. 

Whitmore v. Bureau of Revenue 

of State of New Mexico, D.C.N.M , 
64 F.Supp. 911. affirmed Whitmore 

V. Ormsbee, 67 S.(^t. 62, 329 U.S. 
668, 91 L.Ed. 689, K. G. F. L., Inc . 
V. Ormsbee. 67 S rt. 63, 329 U.S 
668. 91 L.Ed. 689, and Houch v, 
Ormsbee, 67 S.Ct. G3, 329 U.S. 668. 
91 L.Ed. 589. 

Season underlying rule is right of 
state to reserve for its courts pri¬ 
mary consideration and decision of 
its own tax litigation because of di¬ 
rect Impact of such litigation on its 
finances. 

U.S.—Kennecott Copper Corp. v 
State Tax Commission. Utah, 66 S. 
Ct. 745, 327 U.S. 673, 90 L.Ed. 862. 

48.30 U.S.—American Hospital Sup¬ 
ply Corp. V. York (^ounty Institu¬ 
tion Dist., D.C.Pa, 123 ^^Supp. 187. 

48.35 D.C.—Williams v. American 
Sec. & Trust Co., D.C., 91 F.Supp. 
421. 

48.40 U.S.—Pentz v. Commonwealth' 
of Pennsylvania, D.C.Pa., 110 F. 
Supp. 809. 

49. U.S.—Petty v. Tennessee-Mis- 
souri Bridge Commi.ssion. Mo,, 79 
S.Ct. 785, 359 U.S. 275, 3 L.Ed.2d 
804. 

O’Connor v. Slaker, C.C.A.Ncb., 
22 F.2d 147, appeal dismissed Slak- 
or v. O’Connor, 49 S.Ct. 158, 278 
U.S. 188, 73 L.Ed. 258, 

Intervention 

(1) In the federal system, the 
Eleventh Amendment immunity of a 
state is waived by voluntary proceed¬ 
ings in intervention. 

U.S.—City of Newark v, U. S., C.A. 
N.J., 264 F.2d 93. 

(2) Where state intervened and 
participated in class suit concerning 
rights In water originating within 
state, and intervention was unlimit¬ 
ed on behalf of all agencies and peo¬ 
ple in state and to protect alleged 
ownership by state of water and 
sanctity of Its laws, and originally 
was to secure affirmative relief, state 
thereby submitted itself to Jurisdic¬ 
tion of federal court and waived any 
sovereign Immunity as to matter in 
Issue, if any relief with respect 



m c.j.s, 
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•exists.*'^® Appearance of the attorney general for 
the state in such a suit amounts to a voluntary ap¬ 
pearance, and a waiver of the immunity, only where 
he is j)roperly authorized by statute to make such 
an api)earance and consent to waiver.^^ 

In determining the power of officers to waive the 
state’s immunity, which has not been determined by 
the state courts, the federal court must resort to 
the general policy of the state as expressed in its 
constitution, statutes, and decisions and where 
the constitution authorizes the legislature to waive 
immunity only by general law, it is not to be pre¬ 
sumed, in the absence of clear language to the 
contrary, that the legislature conferred on adminis¬ 
trative or executive officers discretionary power to 
grant or withhold consent in individual cases.^i-i® 
Appearance by officers sued in their individual 


capacities docs not constitute a w'aiver of the state’s 
immunity where they were not authorized to enter 
its appearance or to defend for it in its name.®^*^^ 
Having once consented, ancillary proceedings are 
within the federal jurisdiction without further con¬ 
sent, unrestrained by the limitations of the Eleventh 

Amendment.®^ 

Although waiver may be effected by broad 
and all inclusive legislation creating an agency 
and empowering it to sue and be sued,®2.6 a state 
does not necessarily consent to be sued in the federal 
courts by creating an agency and empowering it to 
sue and be sued^“*^® in any court of competent 
jurisdiction ;•*»2-15 that waiver of immunity in the 
particular setting may be restricted to suits or pro¬ 
ceedings of a special character in the state, not the 
federal, courts.*''2.20 Consent by a state to be sued 


thereto should be necessary apainst 
state 

ITS—Hank v. Krugr, D.C.Cal., 142 F. 
Supp. 1. 

(3) Where amended intervention 
of st.'ite was to procure vindication 
of state constitution and laws with 
respect to water, and state also asked 
that relative rights of plaintiffs and 
defendants to water be Judicially set¬ 
tled and physical solution be made, 
decree settling rights of those other 
parties and imposing physical solu¬ 
tion would not be relief against state, 
and it could not object to decree on 
theory of lack of consent to suit. 
IT.,s—Rank v. Krug, supra. 

50 . XT S —O’Connor v. Slaker, C.C.A. 
Neb. 22 F.2d 147. appeal dismiss¬ 
ed ,Slaker v. O’Connor. 49 S.Ct. 158, 
278 TT.S. 188, 73 L.Ed. 268. 
Appearance by state commission 
Immunity of commonwealth from 
suit was not waived by mere filing of 
pleadings by state property and 
buildings commission against w^hom 
the action was directed and by com¬ 
mission’s agreeing to a trial on the 
Tnerits. 

U S —Walker v. Felmont Oil Corp., 
C.A.Ky., 240 F.2d 912. 

General demurrer filed in behalf of 
utate highway commission did not 

waive commission’s Immunity from 
suit in federal courts in absence of 
any statute empowering attorneys for 
commission to waive commission’s 
Immunity from suit in federal courts. 
U.S.—Dunnuck v. Kansas State High¬ 
way Commission, D.C.Kan., 21 F. 
Supp. 882. 

61. U.S.—O’Connor v. Slaker, C.C.A. 
Neb., 22 F.2d 147, appeal dismissed 
Slaker v. O’Connor, 49 S.Ct. 168, 
278 U.S. 188, 73 L.Ed. 268. 

26 C.J. p 742 note 90 [b]. 

Appecuranoe held not waiver 
U.S.—Ford Motor Co. v. Department 
of Treasury of State of Indiana, 


Ind., 65 S.Ct. 347, 323 U.S. 469, 89 
LEd. 389. 

Skokomish Indian Tribe v. 
Prance. C.A.Wash., 269 F.2d 565. 

51.5 U.S.—Ford Motor Co. v. De¬ 
partment of Treasury of State of 
Indiana, Ind., G5 S.Ct. 347. 323 U.S. 
459. 89 L.Ed. 389. 

Administrative construction by 

state of its statutes of consent has 
influence in determining conclusions 
of federal court on whether constitu¬ 
tional immunity has been waived 
U.S.—Ford Motor <\> v Department 
of Treasury of State of Indiana, 
supra—Great Northern Life Ins 
Co. v. Read, Okl., 64 S.Ct 873, 322 
U.S. 47, 88 LEd. 1121. 

Georgia R. R. & Banking Co. v. 
Redwine. D.C Ga., 85 F.Supp. 749. 
reversed on other grounds 72 S.Ct. 
321, 342 U.S. 299, 96 L.Ed. 335 

51.10 U.S.—-Ford Motor Co. v. De¬ 
partment of Treasury of State of 
Indiana. Ind., 66 S.Ct. 347, 323 U.S. 
459. 89 L.Ed. 389. 

51.15 TT.S.—Koon v. Bottolfsen, D. 
C.Idalu). 60 F.Supp. 316. 

52. U.S.—Gunter v. Atlantic Coast 
Line R. Co., S.C., 26 S.Ct. 252, 200 
U.S. 273, 60 L.Ed. 477—Prout v. 
Starr, Neb., 23 S.Ct. 398, 188 U.S. 
537, 47 L.Ed. 684. 

52.5 U.S.—American Hospital Sup¬ 
ply Corp. V. York County Institu¬ 
tion Dist.. D.C.Pa., 123 F.Supp. 187. 

52.10 U.S.—Ford Motor Co. v. De¬ 
partment of Treasury of State of 
Indiana, Ind., 66 S.Ct. 347, 323 U.S. 
469, 89 L.Ed. 389. 

Skokomish Indian Trli>e v. 
Prance, C.A.Wash., 269 F.2d 555— 
Oklahoma Real Estate Commis¬ 
sion V. National Business and 
Property Exchange, C.A.Okl., 229 F. 
2d 206—O’Neill v. Early, C.A.Va., 

208 F.2d 286. I 


Stamey v. State Highway Com¬ 
mission of Kansas, D.C.Kan., 76 F. 
Supp. 946. 

D.C.—^Williams v. American Sec. & 
Trust Co., D.C., 91 F.Supp. 421. 

Agoucy completely identified with 
etate 

U S.—Dupont V. South Carolina Pub¬ 
lic Service Authority, D.C.S.C., 100 
F.Supp. 778. 

62.15 US—Kennecott Copper Corp. 
V. State Tax Commission, Utah, 66 
set. 74.6. 327 U.S. 673. 90 LEd. 862 
—Ford Motor Co. v. Department of 
Treasury of State of Indiana, Ind., 
65 S.Ct. 347, 323 U.S. 459, 89 L.Ed. 
389. 

“Court of proper Jurisdiction*’ 

Waiver by state of immunity from 
suit in statute authorizing any rail¬ 
road aggrieved at any rule, order, or 
regulation made by state commerce 
commi.ssion to institute proceedings 
in “any court of proper jurisdiction” 
to h.ave it vacated did not confer ju¬ 
risdiction on federal courts to enter¬ 
tain such proceedings in absence of 
c'xpress provisions to that effect. 

U.S —C'hicago, R. I. & P. R. Co. v. 
Long, C.A.lowa. 181 F.2d 295 

52.20 U.S.—Petty v. Tennessce-MIs- 
souri Bridge Commission, Mo., 79 
S.Ct 785. 369 U.S. 275, 3 L.Ed,2d 
804. 

Stamey v. State Highway Com¬ 
mission of Kansas, D.C.Kan., 76 F. 
Supp. 946. 

D.C—Williams v. American Sec. & 
Trust Co., D.C., 91 F.Supp. 421. 

Suit for tax refuud 

(1) State statute authorizing ac¬ 
tion by taxpayer against department 
of treasury or designated state offi¬ 
cer in court of competent jurisdic¬ 
tion to obtain tax refund, and speci¬ 
fying state courts which shall have 
jurisdiction, does not waive the 
state’s immunity from suit in federal 
court. 
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in its own courts will not authorize suit against 
it in a federal court and it has been held that, 
even though the state may be regarded as consent¬ 
ing to a suit against it, a federal court will not take 
jurisdiction where the state constitution expressly 
forbids suits against the state.l*^ 

When the alleged basis of waiver of the immunity 
is a state statute, the question to be answered is 
whether the state has intended to waive its im¬ 
munity,but where the waiver is claimed to arise 
from a compact between several states, the court is 
called on to interpret not unilateral state action, 
but the terms of a consensual agreement made by 
different states acting under the Constitution and 
with congressional approval. 54.10 Suits against 
agencies of a state based on maritime torts are no 
exception to these rules.54.i5 

A state’s consent to be sued does not affect the i 


36 C. J. S. 

question of diverse citizenship, since a state is not 
a citizen.55 

§ 49(3).-Scope of Limitations 

The Eleventh Amendment limits the Jurisdiction of 
the federal courts only with respect to those cases m 
which the state is a real, not a nominal, defendant, and 
does not limit the jurisdiction over suits against counties 
or public or municipal corporations, or officers or agencies 
thereof. 

The Eleventh Amendment to the Constitution of 
the United States, which denies to federal courts 
the jurisdiction over suits against a state by citizens 
of another state, limits the jurisdiction of the fed¬ 
eral courts only with respect to those cases in which 
the state is a real, not a nominal, defendant,56 and 
the Amendment applies to all cases in which the 
state is a real, even though not a nominal, party 
defendant.56-5 it in no way limits the jurisdiction 


U.S.—Kennecott Copper Corp. v. 
State Tax Commission, Utah. 66 S. 
Ct. 745, 327 U.S. 673. 00 L.Ed. 862 
—^Ford Motor Co. v. Department of 
Treasury of State of Indiana, Ind., 
65 S.Ct. 347, 323 U.S. 459, 89 L.Ed. 
389—Great Northern Life Ins. Co. 
V, Read, Okl., 64 S.Ct. 873, 322 U. 
S. 47, 88 L.Ed. 1121. 

(2) State must clearly declare its 
consent to be sued in federal courts 
before federal court should under¬ 
take adjudication of claims of tax¬ 
payers against the state. 

U.S.—Kennecott Copper Corp. v. 
State Tax Commission, supra. 

(3) Entire plan of tax levy and 
collection must be looked to and not 
merely section authorising suit. 

U.S.—State Tax Commission v. Ken¬ 
necott Copper Corp., C.C.A.Utah, 
160 F.2d 906, affirmed 66 S.Ct. 745, 
327 U.S. 673, 90 L.Ed. 862—State 
Tax Commission v. Silver King 
Coalition Mines Co., C.C.A.Utah, 
150 F.2d 905, affirmed 66 S.Ct. 745, 
327 U.S. 573, 90 L.Ed. 862. 

53. U.S.—Petty v. Tennessee-Mis- 
souri Bridge Commission, Mo., 79 
S.Ct. 785, 359 U.S. 276, 3 L.Ed.2d 
804. 

Skokomish Indian Tribe v. 
France, C.A.Wash., 269 F.2d 655-— 
Copper S. S. Co. v. State of Michi¬ 
gan, C.A.Mlch., 194 F.2d 465-—State 
Tax Commission v. Kennecott Cop¬ 
per Corp., C.C.A.Utah, 150 F.2d 906, 
affirmed 66 S.Ct. 746. 327 U.S. 673, 
90 L.Ed. 862—State Tax Commis¬ 
sion V. Silver King Coalition Mines 
Co., 160 P.2d 906, affirmed 66 S.Ct. 
746, 327 U.S. 573, 90 L.Ed. 862— 
O’Connor v. Slaker, C.C.A.Neb., 22 
F.2d 147, appeal dismissed Slaker 

V. O’Connor, 49 S.Ct. 168, 278 U.S. 
188. 73 L.Ed. 268. 

John & Sal’s Automotive Service, 
Inc. V. Sinclair Refining Co., D.C. 


N.Y.. 165 F.Supp. 518—Stamey v. 
State Highway Commission of 
Kan., D.C.Kan.. 76 F.Supp. 94 6. 

Southern Ry. Co. v. Query, D.C.S. 
C., 21 F.2d 333. 

25 C.J. p 742 note 91. 

54. U.S.—Cargile v. New York Trust 
Co, C.C.A.Ark, 67 P.2d 585, cer¬ 
tiorari denied New York Trust Co. 
V. Cargile. 54 S.Ct. 630. 292 U.S 
625, 78 L.Ed. 1480. 

54.5 U.S.—Petty v. Tennessee-Mis- 
souri Bridge Commission, Mo.. 79 
S.Ct. 785, 359 U.S. 276, 3 L.Ed.2d 
804. 

54.10 U.S.—Petty v. Tennessee-Mis- 
souri Bridge Commission, supra. 
Compact construed as waiver 

Where interstate compact created 
Tennessee-Missouri Bridge Commis¬ 
sion and authorized It to build bridge 
and operate ferries across Missi.ssip- 
pi River and gave commission power 
to sue and be sued and Congress, 
when It approved the compact, pro¬ 
vided that compact was not to impair 
Jurisdiction of United States courts 
over navigable waters and interstate 
commerce and that obligations Issued 
by commission, including income de¬ 
rived therefrom, were subject to 
United States tax laws, the states 
which were parties to the compact 
had waived any of their Immunity 
from suit which may have passed to 
the commission, and consequently 
commission could be subjected to 
Jones Act suit in federal district 
court for death of employee who was 
trapped in pilothouse of commission’s 
ferryboat as it sank after colliding 
with another boat. 

U.S.—Petty V, Tennessee-Missouri 
Bridge Commission, supra. 

54.15 U.S.—Petty v. Tennessee-Mis- 
•ouri Bridge Commission, supra. j 
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Suit In personam in admiralty 

Immunity to suit in federal court 
in absence of consent by state exist.s 
in suit in personam in admiralty 
brought by private person without 
state’s consent. 

U.S.—Copper S S. Co v. State of 
Michigan, C.A.Mich., 194 F.2d 465. 

55. U.S.—State Highway Commis¬ 
sion of Wyoming v. Utah Const. 
Co., Wyo., 49 S.Ct. 104, 278 U.S. 
194, 73 L.Ed. 262. 

State of North Dakota v. Nation¬ 
al Milling & Cereal Co., C.C.A.N.D., 
114 F.2d 777. 

State as not a citizen under diverse 
citizenship rule generally see Infra 

5 55. 

56. U.S.—Grady County, Ga. v. Dick¬ 
erson, C.A.Ga., 257 P.2d 369—I’enn- 
sylvnnla Turnpike Commission v. 
Welsh, C.A.Pa., 188 F.2d 447—New 
York, O. & W. Ry. Co. v. People 
of State of New York, C.C.A.N.Y., 
158 P.2d 769, certiorari denied Peo¬ 
ple of State of New York v. Geb- 
hardt, 67 S.Ct. 1300, 331 U.S. 819, 
91 L.Ed. 1837—Cargile v. New York 
Trust Co., C.C.A.Ark.. 67 F.2d 585. 
certiorari denied 64 S.Ct. 630, 292 
U.S. 626, 78 L.Ed. 1480. 

In re Fidelity Assur. Ass’n, D.C. 

W.Va., 42 F.Supp. 973, reversed on 
other grounds, C.C.A., 129 F.2d 442, 
affirmed 63 S.Ct. 807, 318 U.S. 608, 
87 L.Ed. 1032—William C. Popper 

6 Co. V. Pennsylvania Liquor Con¬ 
trol Board, D.C.Pa., 16 F.Supp. 762 
—Murray v. Transit Commission. 
D.C.N.Y., 11 F.Supp. 27, affirmed. 
C.C.A., Murray v. Transit Commis¬ 
sion, Metropolitan Division Depart¬ 
ment of Public Service of State of 
New York, 104 F.2d 1017. 

25 C.J. p 742 note 93. 

56.5 U.S.—Pennsylvania Turnpike 
Commission v. Welsh, C.A.Pa., 188 
F.2d 447. 



36 C.J.S. 

over suits against counties,57 or municipal corpora¬ 
tions,5^ or other public corporations,59 or municipal 
•or county officers or agencies,5® particularly where 
the statutes setting up such agencies constitute in 
effect a state waiver of immunity.®^ Thus a political 
subdivision or a corporation may be created by and 
with such powers as are given to it by the state, 
and there may be included therein service of a gov¬ 
ernmental character, delegated to it to be performed 
on behalf of the sovereign state without entitling 
it to immunity from suit in the federal courts.5^-5 
The joinder of parties leasing state-owned lands 
as respondents in the federal government’s pro¬ 
ceeding to condemn the land docs not contravene 
the constitutional amendment, since the lessees’ 
claim for compensation is against the federal gov- 


FEDERAL COURTS §§ 49(3)-60(l) 

ernment, not against the state.®^*^® 

§ 50(1). — Actions against State Officers 
or Agencies 

A federal court may take Juriadiction of an action 
against a state officer or agency which is not a suit 
against the state, but there are various situations in which 
an action in form against an individual is in substance 
an action against the state within the prohibition of the 
Eleventh Amendment. 

A federal court may take jurisdiction of an action 
against a state officer or agency, which is not a suit 
against the state, notwithstanding the rule, consid¬ 
ered supra § 49(1), that the Eleventh Amendment 
to the Constitution of the United States prohibits 
suits in the federal courts against a state without 
its consent.52 Accordingly, an appropriate action 


Linger v. Pennsylvania Turnpike 
Commission, D.C.Pa., 3H8 F.Supp. 
900—Fleming v. Upper Dublin Pub- 
lie School Dist.. D.C.Pa., 141 F. 
Supp. 813. 

57. T’ S.—Grady County, Ga. v. Dick¬ 
erson, C.A.Ga., 257 F.2d 369—City 
of Memphis. Tenn. v. Ingram. C.A. 
Ark . 195 F.2d 338. 

American Hospital Supply Corp. 
V. York County Institution Dist, D. 
CPa, 123 F.Supp. 187—Cooper v. 
We.stchestor ('’ounty, D.C.N.Y., 42 F. 
Supf). 1—Dunnuek v. Kansas State 
Highway C\)mmlsaion, D.C.Kan., 21 
F.Supp. 882—Duke Power Co. v. 
Greenwood County, D.C.S.C., 19 F. 
Supp. 932, affirmed, C.C.A., 91 F.2d 
665. affirmed 58 S.Ct. 306, 302 U.S. 
485. 82 L.Fd. 381—U. S. v. Prince 
William County, D.C.Va., 9 F.Supp, 
219, affirmed, C.C.A., Prince William 
(^ounty V. U. S.. 79 P.2d 1007, cer¬ 
tiorari denied 56 S.Ct. 590, 297 U. 
S. 714, 80 L.Ed. 1000. 

25 C.J. p 742 note 94. 

Comity aad treasurer 

Collection and receipt of taxes hy a 
county and its treasurer over protest 
under an unconstitutional statute arc 
unlawful, and both the county and 
its treasurer are liable in an action 
for their recovery, the Eleventh 
Amendment to the United States 
Constitution not being applicable, al¬ 
though the county has remitted to 
the state treasurer the taxes collect¬ 
ed, and even though it be assumed 
that the county and its treasurer 
were acting merely as agents in the 
transaction. 

U.S.—Tyler v. Dane County, Wls., D, 
C.Wis., 289 F. 843, error dismissed 
i:)ane County, Wis., v. Tyler, 45 S. 
Ct. 10, 266 U.S. 637, 69 L.Ed. 481. 

58. U.S.—Old Colony Trust Co. v. 
City of Seattle, Wash., 46 S.Ct. 552, 
271 U.S. 426, 70 L.Ed. 1019—Port 
of Seattle v. Oregon & W. R. Co., 
Wash., 41 S.Ct. 237, 255 U.S. 56. 65 
L.Ed. 500. 


City of Long Beach v. Metcalf, 
CC.A.Cal, 103 F.2d 483, certiorari 
denied 60 S.Ct. 139, 308 U.S. 602, 84 
L.Ed. 604 

N. M. Pater.son & Sons, Limited 
V. City of Chicago, D.C.III., 176 F. 
Supp. 323—^American Hospital Sup¬ 
ply Corp. V. York County Institu¬ 
tion Di.st. D.C.Pa., 123 F.Supp. 187 
—Dunnuek v. Kansas State High¬ 
way Commission, D C.Kan., 21 F. 
Supp. 882. j 

25 C.J. p 742 note 95. 

59. US—Hopkins v. Clcmson Agri¬ 
cultural College of South Carolina, 
S.C.. 31 S.Ct. 654, 221 U.S. 636, 55 
L.Ed. 890, 35 I..HA..N.S., 243. 

Cameron County Water Improve¬ 
ment Dist. No. 1 V. Ashton, C.C.A. 
Tex., 81 F.2d 905, reversed on oth¬ 
er grounds 56 S.Ct. 892, 298 U.S. 
513, 80 LEd. 1309, rehearing de¬ 
nied 57 S.Ct. 5, 299 U.S. 619, 81 L. 
Ed. 457. 

American Ho.spital Supply Corp. 
V. York County Institution Dist., 
D.C.Pa., 123 F.Supp. 187. 

25 C.J. p 742 note 96. 

Bank 

Where the state has no property 
interest in a bank depositors’ guar¬ 
anty fund created by statute, and is 
not liable to depositors or creditors 
of bank, suit to have claim given 
preference and Included in guaranty 
fund is not suit against state with¬ 
out its consent, in violation of Elev¬ 
enth Amendment, and federal court 
has jurisdiction. 

U.S.—Repulilic Casualty Co. v. Scan- 
dinavian-American Bank, D.C. 
Wash., 2 F.2d 111. 

60. U.S.—Seay v. Hawkins, C.C.A. 
Okl., 17 F.2d 710. 

Cooper V. Westchester County, 
D.C.N.Y., 42 F.Supp. 1—Duke Pow¬ 
er Co. V. Greenwood County, D.C. 
S.C., 19 F.Supp, 932, affirmed, C.C. 
A., 91 F.2d 666, affirmed 68 S.Ct. 
306, 302 U.S. 486. 82 L.Ed. 381. 

25 C.J. p 742 note 97. 
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Suits against state officers see infra 
§ 50. 

Transit oommissioa, joined in re¬ 
ceivership proceedings of rapid trans¬ 
it corporation as representing city 
of New York under statutory author¬ 
ity, and not in its capacity as regula¬ 
tory agency of state, is subject to 
suit in federal court. 

U.S —American Brake Shoe & Found¬ 
ry Co. V. Interborough Rapid 
Transit Co.. D.C N.Y.. 10 F.Supp. 
612, affirmed, C.C.A., 76 F.2d 1002, 
certiorari denied City of New York 
V. Murray. .55 S.Ct. 923. 296 U.S. 760, 
79 L.Ed. 1702. 

Board of eduoation 
U.S—Cook V. Davis. C.A.Ga., 178 F. 
2d 595, certiorari denied 71 S.Ct. 
38. 340 U.S. 811, 95 L.Ed. 696. 

61. U.S.—Cooper V. Westchester 
County, D.C.N.Y., 42 F.Supp. 1. 

61.5 U.S.—Lowes v. Pennsylvania 
Turnpike Commission, D.C.Pa., 125 
F.Supp. 681. 

61.10 U.S.—^U. S. V. 1010.8 Acres In 
Sussex County, Del., D.C.Del., 62 F. 
Supp. 277. 

62. U.S.—Pennsylvania Turnpike 
Commission v. Welsh, C.A.Pa., 188 
V 2d 447—Kansas City Southern 
Ry. Co. V. Daniel, C.A.Tex., 180 F. 
2d 910—Cargile v. New York Trust 
Co., C.C.A.Ark., 67 F.2d 685, certio¬ 
rari denied New York Trust Co. v. 
Cargile, 54 S.Ct. 630, 292 U.S. 625, 
78 L.Ed. 1480—State Board of Es¬ 
cheats of Michigan v. Klump, C.C. 
A.Mlch.. 38 F.2d 626. 

N. M. Paterson & Sons, Limited 
V. City of Chicago, D.C.III., 176 F. 
Supp. 323—South Carolina Public 
Service Authority v. New York 
Cas. Co.. D.C.S.C., 74 F.Supp. 831— 
Hunkin-Conkey Const. Co. v. Penn¬ 
sylvania Turnpike Commission, D. 
C.Pa., 34 F.Supp. 26. 

Carmichael v. Anderson, D.C.Mo., 
14 F.2d 166—Palmetto Fire Ins. Co. 
V. Beha. D.C.N.Y., 13 F.2d 600— 
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§ 50(1) FEDERAL COURTS 


may be maintained, in a federal court, against a state 
officer or agent where relief from his wrongful acts 
is sought under the general law,®2.5 as where, pre¬ 
tending to act under color of office, he transcends 
the law of the state, or acts in an arbitrary or ca¬ 


pricious manner, or abuses the power reposed in 
him,®3 or where he acts, or is attcm])ting to act, un¬ 
der an unconstitutional statute, or under a valid 
statute in an illegal manner.^^ Mor('ovcr, an action 
may be maintained in a federal court against a 


Bean v. Stoddard, D.C.N.Y., 2 

F.2d 62—Tyler v. Dane County, 
Wls., D.C.Wis., 289 F. 843, error dis¬ 
missed Dane County, Wis., v. Tyler, 
46 S.Ct. 10. 266 U.S. 637, 69 L.Ed. 
481—Bromwell Brush & Wire 
Goods Co. V. State Board of Chari¬ 
ties and Corrections, D.C.Ky., 279 
F. 440. 

25 C.J. p 743 note 4. 

Admiralty jurisdiction of proceedings 
agrainst state officers see Admiral¬ 
ty 5 59. 

Jurisdiction of action by alien 
agrainst state officer see Infra S 63. 

Vedsral conrt may hava Jnrisdietion, 
as not being salt against state, 
of salt: 

(1) Against a state bank commis¬ 
sioner to establish a claim against 
assets of an Insolvent bank, to secure 
priority, or make claim for neglect of 
duty. 

U.S.—Strain v. U. S. Fidelity & Guar¬ 
anty Co.. C.C.A.Okl.. 292 F. 694, 
affirmed U. S. Fidelity & Guaranty 
Co. V. Strain. 44 S.Ct. 334, 264 U.S. 
570. 68 L.Ed. 854—Allen v. U. S., 
C.C.A.Mass., 285 P. 678. 

25 C.J. p 743 note 4 [a] (8), (9). 

(2) Against state commissioner of 
agriculture and Industries to secure 
registration of trade-mark. 

U.S.—^American Agr. Chemical Co. v. 
Moore, D.C.Aln., 17 F.2d 196. 

(3) To recover occupation tax paid 
under protest. 

U.S.—State Life Ins. Co. v. Daniel, D. 
C.Tex., 6 F.Supp. 1015. 

(4) To require discovery of state 
bank liquidators who may be im¬ 
pleaded to that end. 

U.S.—Finance Co. of America at Bal¬ 
timore V. Brock, C.C.A.La., 80 F.2d 
713. 

(5) Other instances of federal Ju¬ 
risdiction against state officers see 
25 C.J. p 743 note 4 [a]. 

Zaolasion of an administrator as 
defendant in interpleader suit in fed¬ 
eral court did not violate constitu¬ 
tional prohibition against a citiren 
suing a state, notwithstanding in¬ 
junction against administrator, 
where he was one of parties whose 
rights were settled in the suit. 

U.S.—Treinies v. Sunshine Mining 
Co., Idaho, 60 S.Ct. 44, 308 U.S. 66, 
84 L.Ed. 85, rehearing denied 60 S. 
Ct. 464, 309 U.S. 693, 84 L.Ed. 1034. 
Xnelaslon of Jndge of state coart 
and a conrt receiver as defendants 
in Interpleader suit in federal court 
did not violate constitutional prohi¬ 
bition against a citizen suing a state, 


where neither receiver nor judge was 
enjoined by final decree. 

U.S.—Treinies v. Sunshine Mining 
Co., supra. 

Joining state officers in their offi¬ 
cial capacities as representatives of 
state does not necessarily defeat Ju¬ 
risdiction of federal court on theory 
that suit is against state. 

U.S.—Worcester County Trust Co. v. 
Long, D.C.Mass.. 14 F.Supp. 764, re¬ 
versed on other grounds, C.C.A.. 
Riley v. Worcester County Trust 
Co., 89 F.2d 59, affirmed Worcester 
County Trust Co. v. Riley, 58 S.Ct. 
185, 302 U.S. 292, 82 L.Ed. 268. 

Sait against subordinate officers of 
state is not suit against state. 

U.S.—Connecting Gas Co. v. Imes. 
D.C.Ohlo. 11 F.2d 191. 

62.5 U.S.—Ford Motor Co. v. De¬ 
partment of Treasury of State of 
Indiana, Ind., 66 S.Ct. 347, 323 U.S. 
459, 89 L.Ed. 389—Great Northern 
Life Ins. Co. v. Read. Okl.. 64 S.Ct. 
873, 322 U.S. 47, 88 L.Ed. 1121. 
McCartney v. State of W. Va., 

C. C.A.W.Va., 166 P.2d 739. 

Chicago Stadium Corp. v. State 

of Indiana, D.C.lnd., 123 F.Supp,: 
783, cause remanded on other I 
grounds, C.A., 220 F.2d 797. 

63. U.S.—Mitchell Irr. Dist. v. 
Sharp, C.C.A.Wyo., 121 F.2d 964, 
certiorari denied Sharp v. Mitchell 
Irr. Dist., 62 S.Ct. 129, 314 U.S. 
667. 86 L.Ed, 634—Read v. Nation¬ 
al Equity Life Ins. Co., C.C.A.Okl., 
114 F'.2d 977. 

Coastal Petroleum Co. v. Collins, 

D. C.Fla., 135 F.Supp, 203, modified 
on other grounds, C.A., 234 F.2d 
319. 

25 C.J. p 743 note 4 [b]. 

An action for a penalty against a 
state board of harbor commissioners 
operating a belt railroad as a com¬ 
mon carrier for a violation of a fed¬ 
eral statute may be maintained, as 
not being a suit against the state. 
U.S.—Tilden v. U. S., C.C.A.Cal., 21 
F.2d 967—McCallum v. TT. S., C.C.A. 
Cal., 298 P, 373, certiorari denied 45 
S.Ct. 92, 266 U.S. 606, 69 L.Ed. 464. 
If no justiciable controversy is 
presented by the pleadings the action 
may be dismbssed. 

U.S.—Southern Pac. Co. v. Conway, 
C.C.A.Ariz., 116 F.2d 746. 

Coastal Petroleum Co. v. Col¬ 
lins, D.C.Fla., 136 F.Supp. 203, mod¬ 
ified on other grounds, C.A., 234 P. 
2d 319. 

Action for declaratory jndgment 

(1) Action by colored school teach- 
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er against school board and .superin¬ 
tendent for a declaratory Judgment 
that colored school teachers had 
rights equal to those of white teach¬ 
ers and to enjoin dis(Timination was 
not a suit against the state within 
meaning of Eleventh Amendment. 
U.S.—Whitmyer v. Lincoln Parish 
School Bd., D.C.La.. 75 F.Supp. 686. 

(2) In action by foreign corpora¬ 
tions for declaratory Judgment, 
W’here evidence did not establish that 
individual defendants composing 
state real estate commission acted 
in an arbitrary and capricious man¬ 
ner in determining that corporations 
were within the scope of the Real 
Estate License Act, action was 
against state not consenting to be 
sued, and federal court was without 
jurisdiction. 

U.S.—Oklahoma Real Estate Com¬ 
mission V. National Business & 
Property Exchange, Inc., C.A.OkI . 
238 F.2d 606. 

(3) Failure of commission to ob¬ 
tain from the attorney general an 
opinion whether corporations w^ere 
within act was not arbitrary or ca¬ 
pricious and hence federal court was 
without jurisdiction of action for 
declaratory judgment that the corpo¬ 
rations were not brokers subject to 
the act. 

U.S.—Oklahoma Real Estate Com¬ 
mission V. National Business & 
Property Exchange. Inc., supra. 

64. U.S.—Chicago, R. I. & P. R. Co. 
V. Long, C.A.Iowa. 181 F.2d 295— 
Kansas City Southern Ry. Co. v. 
Daniel. C.A.Tex., 180 F.2d 910— 
Southern Pac. Co. v. Conway, C.C. 
A.Arlz., 116 P.2d 746. 

Bush V. Orleans Parish School 
Bd., D.C.La., 138 F.Supp. 337, man¬ 
damus denied Orleans Parish 
School Bd. V. Bush, 76 S.Ct. 864, 
351 U.S. 948, 100 L.Ed. 1472, and 
affirmed, C.A., 242 F.2d 166, cer¬ 
tiorari denied 77 S.Ct. 1380, 364 U. 
S. 921, 1 L.Ed.2d 1436—State Life 
Ins. Co. V. Daniel, D.C.Tex., 6 F. 
Supp. 1016. 

25 C.J. p 743 note 4 [a] (10). 

Action for doolaratory Jadgtnoat 
(1) When a threat is made or an 
intention expressed by a state officer 
to enforce a state law alleged to be 
unconstitutional, officer may be sued 
as an Individual for a Judgment de¬ 
claring the law to be unconstitution¬ 
al in a federal court, but before offi¬ 
cer may be proceeded against as an- 
individual there must be some basis 
for treating him as a threatened} 
wrongdoer. 
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state ag^cncy which is a legal entity distinct from the 
state,65 and a suit against a wrongdoer is not pre¬ 
cluded, merely because he asserts that his acts are 
within official authority which the state does not 
confer.c^ 

There are various situations, however, in which 
an action in form against an individual is in sub¬ 
stance an action against the state within the pro¬ 
hibition of the Eleventh Amendment and the 
federal court in which the action is brought should 
consider whether the relief sought against the officer 


FEDERAL COURTS § 50(1) 

is not, in substance, sought against the sover- 
eign. 66.10 While the application of the Eleventh 
Amendment is a question of federal law,®®-i® never¬ 
theless, the answer to the question as to whether a 
particular state agency is entitled to immunity from 
federal jurisdiction must depend on the character¬ 
istics, capacities, powers, and immunities of such 
agency as defined by the law of the state.®6.20 Ac¬ 
cordingly, it is for the federal court to determine 
whether a suit in the federal court against a state 
officer is a suit against the state and thus prohibit- 


U.S.—Southern Pac. Co. v. Conway, 
C.C.A.Arlz.. 115 F.2d 746. 

(2) Fact that it was defendant’s 
duty, as attorney general, to enforce 
the law.s, unless determined to be un¬ 
constitutional by a court of appropri¬ 
ate jurisdiction, was not a basis for 
treating defendant as a “threatened 
wrongdoer” so as to authorize action 
against defendant. Individually, In 
federal courts for declaratory Judg¬ 
ment that the Train Limit Law was 
unconstitutional because in violation 
of commerce and due process clauses 
of federal constitution. 

U.S.—Southern Pac. Co. v. Conway, 
supra. 

(3) Actions against state board of 
medical examiners and attorney gen¬ 
eral of state for declaratory judg¬ 
ment that certain state statutes as 
applied by the board and attorney 
general were violative of the Federal 
Constitution were not prohibited by 
the Eleventh Amendment as suits 
against the state Itself without its 
consent. 

.*3.—New Jersey Chiropractic Ass’n 
V. State Board of Medical Exam¬ 
iners of New Jersey, D.C.N.J., 79 F. 
Supp. 327. 

(4) Suit by ice cream manufactur¬ 
ers to obtain judgment declaring un¬ 
constitutional statute requiring all 
milk products used in manufacture 
of ice cream to be of grade A milk, 
in which complaint charged that de¬ 
fendants were public ofUcials of state 
threatening to enforce act against 
plaintiffs, was not suit against state, 
and jurisdiction of action was prop¬ 
erly vested in federal district court. 
Xj.s.—Crockett v. Hortman, D.C.La., 

101 F.Supp. 111. 

(5) Suit by colored prizefighter for 
judgment declaring unconstitutional 
regulation of state athletic commis¬ 
sion and statute prohibiting athletic 
contests between colored persons and 
white persons was not against state 
in name or effect, and hence federal 
court had jurisdiction. 

U.g.—Dorsey v. State Athletic Com¬ 
mission, D.C.La., 168 F.Supp. 149. 

65. U.S.—Department of Highways 
of La. V. Morse Bros. & Associates. 
Inc., C.A.La., 211 P.2d 140—Louisi¬ 


ana Highway Commission v. Farns¬ 
worth, C.C.A.La., 74 F.2d 910, cer¬ 
tiorari denied Louisiana Highway 
Commission v. Farnsworth, 55 S. 
Ct. 638, 294 U.S. 729, 79 L.Ed. 1259. 

South Carolina Public Service 
Authority v. New York Cas. Co., 
D.C.S.C., 74 F.Supp. 831. 

Truly indepeudeut agency 

Under the Eleventh Amendment a 
truly independent agency does not 
acquire the state's immunity from 
suit. 

U.S.—N. M. Paterson & Sons, Limited 
v. City of Chicago, D.C.Ill., 176 F. 
Supp. 323. 

Turnpike conunission 

(1) Turnpike commission Is a sep¬ 
arate entity, distinct from state and 
is not clothed with state’s immunity 
from suit. 

U.S.—Masse v. Pennsylvania Turn¬ 
pike Commission, D.C.Pa., 163 F. 
Supp. 610—Eastern Motor Exp. v. 
Espenshade, D.C.Pa., 138 F.Supp. 
426—Darby v. L. G. De Felice & 
Son, D.C.Pa., 94 F.Supp. 635—Hun- 
kin-Conkey Const. Co. v. Pennsyl¬ 
vania Turnpike Commission, D.C. 
Pa., 34 F.Supp. 26. 

(2) Where state turnpike commis¬ 
sion was given no power to incur any 
liability on behalf of the state and no 
state funds were used by the com¬ 
mission, and bonds issued by the 
commission were not a pledge of the 
faith and credit of the state but 
were payable solely from revenue, 
action by trustee under deed of trust 
securing the bonds against said com¬ 
mission to determine commission’s 
authority to establish the type of toll 
road contemplated was not an action 
against the state such as would be 
prohibited by Federal Constitution. 
U.S.—Guaranty Trust Co. of New 

York V. West Virginia Turnpike 
Commission, D.C.W.Va., 109 F. 
Supp. 286. 

(3) In action against commission, 
state is not the real party in interest. 
U.S.—Lowes V. Pennsylvania Turn¬ 
pike Commission, D.C.Pa., 126 F. j 
Supp. 681. 

(4) Mere fact that statute stated 
commission was an agency or instru¬ 
mentality of the state performing 
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governmental function was not deci¬ 
sive of question whether state was a 
real party in interest in action 
against commission and was not the 
equivalent of saying that commis¬ 
sion was entitled to immunity of 
Eleventh Amendment. 

U.S.—Lowes V. Pennsylvania Turn¬ 
pike Commission, supra—Guaranty 
Trust Co. of New York v. West 
Virginia Turnpike Commission, su¬ 
pra. 

(5) Pact that turnpike commission 
was not a corporation did not make 
it any less a legal entity distinct 
from the state, where it was an unin¬ 
corporated association sometimes 
called a “quasi corporation” with 
power to sue and be sued in its own 
name, and, as such, assuming the 
citizenship of its members, as re¬ 
spects jurisdiction of federal court. 
U.S.—Hunkin-Conkey Const. Co. v. 
Pennsylvania Turnpike Commis¬ 
sion, supra. 

66. U.S.—^Worcester County Trust 
Co. v. Riley, Mass., 58 S.Ct. 186, 
302 U.S. 292, 82 L.Ed. 268. 
"Immunity from suit is an attri¬ 
bute of sovereignty which cannot be 
invoked by public officers when sued 
for their own wrongful acts, even 
though such acts might be committed 
under color of an unconstitutional 
statute.” 

U.S.—Cargile v. New York Trust Co., 
C.C.A.Ark. 67 F.2d 685, 588, cer¬ 
tiorari denied New York Trust Co. 
V. Cargile. 54 S.Ct. 630, 292 U.S. 
625, 78 L.Ed. 1480. 

66.5 U.S.—U. S. ex rel. McNeill v. 

Tarumlanz, C.A.Del., 242 F.2d 191. 
Interest of state when not a party 
see infra § 51. 

66.10 U.S.—Georgia R. R. & Bank¬ 
ing Co. V. Redwine, Ga., 72 S.Ct. 
321, 842 U.S. 299, 96 L.Ed. 336. 

66.15 U.S.—Masse v. Pennsylvania 

Turnpike Commission, D.C.Pa., 163 
F.Supp. 510—Fleming v. Upper 
Dublin Public School Dlst., D.C. 
Pa., 141 F.Supp. 813. 

66.20 U.S.—Fleming v. Upper Dub¬ 
lin Public School Dist., D.C.Pa., 141 
F.Supp. 813. 
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cd;®®-25 but whether a state board is a separate 
and distinct corporate entity or a mere agency or 
arm of the state must be determined by the law of 

the state.®®*30 

Whether a suit is within the prohibition of the 
Eleventh Amendment is not always determined by 
reference to the nominal parties on the record, but is 
determined by a consideration of the nature of the 
case as presented on the whole record,66-35 and by 
the result of the judgment or decree which may be 
entered,66.40 the test being whether full relief can be 
obtained from the named defendants without re¬ 
quiring the state to take any affirmative action.66.46 
The issue is whether the state is the real party in 
interest against whom the relief is sought ;66.50 and 
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whether the state rather than its instrumentality is 
the real party in interest may be determined by 
analysis of the various attributes and limitations 
with which the latter has been endowed,66.55 and 
will turn on factors widely variant from case to 

case.66.60 

The suit is regarded as a suit against the state and 
under the Eleventh Amendment not within the ju¬ 
risdiction of a federal court if defendant is a mere 
arm or agency of the state,66.65 or merely a channel 
through which the state performs part of its nec¬ 
essary governmental functions,66.70 completely iden¬ 
tified with the state in the performance of its public 
functions,66.75 or if the state officer or agency is 
merely a nominal defendant, and the state is the real 


66.85 U.S.—Board of Sup’rs of Lou¬ 
isiana State University and Agr. 
and Mechanical Collegre v. Ludley, 
C.A.La., 252 F.2d 372, certiorari de¬ 
nied 79 S.Ct. 31, 358 U.S. 819, 3 L. 
Ed.2d 61, and Louisiana State Bd. 
of Ed. V. Lark. 79 S.Ct. 32, 358 U.S. 
820, 3 L.Ed.2d 61. 

66.30 U.S.—Louisiana Land & Ex¬ 
ploration Co. V. State Mineral 
Bd., C.A.La., 229 F.2d 5, certiorari 
denied 76 S.Ct. 1029, 351 U.S. 965. 
100 L.Ed. 1485. 

66.35 U.S.—Oklahoma Real Estate 
Commission v. National Business 
and Property Exchangre. C.A.Okl., 
229 F.2d 205—O’Neill V. Early, C.A. 
Va., 208 F.2d 286. 

N. M. Paterson & Sons, Limited 
V. City of Chicago. D.C.Ill,, 176 F. 
Supp. 323—Koon v. Bottolfsen, D. 
C.Idaho, 60 F.Supp. 316—First Nat. 
Ben. Soc. v. Garrison, D.C.Cal., .58 
F.Supp. 972, affirmed, C.C.A., 155 F. 
2d 522. 

D.C.—^William.s v. American Sec. & 
Trust Co., D.C., 142 F.Supp. 316. 

66.40 U.S—Chicago. R. I. & P. R. 
Co. V. Long, C.A.Iowa, 181 F.2d 
295. 

66.45 U.S.—Board of Sup’rs of Lou¬ 
isiana State University and Agr. 
and Mechanical College v. Ludley, 

C. A.La., 252 F.2d 372, certiorari 
denied 79 S.Ct. 31, 358 U.S. 819, 
3 L.Ed.2d 61, and Louisiana State 
Bd. of Ed. V. Lark, 79 S.Ct. 32, 358 

U. S. 820, 3 L.Ed.2d 61. 

N. M. Paterson & Sons. Limited 
v. City of Chicago, D.C.Ill., 176 F. 
Supp. 323—James v. Almond, D.C. 
Va., 170 F.Supp. 331. 

66.50 U.S.—Pennsylvania Turnpike 
Commission v. Welsh, C.A.Pa., 188 
F.2d 447. 

American Hospital Supply Corp. 

V. York County Institution Dist., 

D. C.Pa., 123 F.Supp. 187. 

66.55 U.S.- -Linger v. Pennsylvania 


Turnpike Commission, D.C.Pa., 158 
F.Supp. 900. 

66.60 U.S.—Pennsylvania Turnpike 
Commission v. Welsh, C.A.Pa., 188 
F.2d 447. 

Faetors oonaidered 

In determining, on application for 
writ of prohibition, whether state of 
Pennsylvania was real party in in¬ 
terest against whom relief was 
sought, with respect to whether dis¬ 
trict court had jurisdiction of oases 
against Pennsylvania turnpike com¬ 
mission, consideration would be giv¬ 
en to the factors that state had im¬ 
munized itself from financial respon¬ 
sibility for operations of turnpike, 
that commission had a large degree 
of autonomy in its operation.s, that 
the organic act of the turnpike stat¬ 
ed that turnpike was instrumentality 
of the state, that Pennsylvania 
courts had found that the turnpike 
had certain financial immunities 
which normally attach to the state, 
and that the commission could ac¬ 
quire property with some of the free¬ 
dom characteristic of the state. 

U.S.—Pennsylvania Turnpike Com¬ 
mission v. Welsh, supra. 

66.65 U.S.—Louisiana Land & Ex¬ 
ploration Co. v. State Mineral Bd., 
C.A.La., 229 F.2d 5, certiorari de¬ 
nied 76 S.Ct. 1029, 351 U.S. 965, 
100 L.Ed. 148.5—^Wexler v. Janney. 
C.A.Md., 177 P.2d 808—Broadwater- 
Missouri Water Users’ As.s’n v. 
Montana Power Co., C.C.A.Mont., 
139 F.2d 998. 

N. M. Paterson & Sons, Limited 
v. City of Chicago, D.C.Ill., 176 F. 
Supp. 323—Dupont v. South Caro¬ 
lina Public Service Authority, D. 
C.S.C., 100 F.Supp. 778—Stamey v. 
State Highway Commission of 
Kansas, D.C.Kan., 76 F.Supp. 946— 
Jones V. Scofield Bros., D.C.Md., 73 
F.Supp. 395. 

Aganoy of two states 

Tennessee-Missouri Bridge Com¬ 
mission, created by interstate com- 
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pact to operate interstate bridge and 
ferries, was an agency or Instrument 
of both states and not an entity sep¬ 
arate and apart from the states, and 
hence action again.st it for death of 
seaman on ferry boat was a suit 
against the states and subject to their 
sovereign immunity from suit in the 
federal court in absence of consent 
there to be sued. 

U.S.—Petty V. Tennessee-Missouri 
Bridge Commis.sion, C.A.Mo., 2.54 
P.2d 857, reversed on other grounds 
79 S.Ct. 785, 359 U.S. 275, 3 L.Ed.2d 
804. 

Stats institutioa 

Where question raised by suit for 
declaratory judgment was power of 
state through its agent, the Virginia 
Military Institute, to accept funds 
bequeathed to it under a will duly 
admitted to probate, action was a 
suit against state and was prohibited 
by FJleventh Amendment unless state 
had waived its immunity from suit. 
D.C.—^^Vllliams v. American Sec, & 
Trust Co., D.C., 142 F.Supp. 316. 

66.70 U.S.—Oklahoma Real Estate 
Commission v. National Busine.s.s 
and Property Exchange, C.A.Okl., 
229 P.2d 206—Fowler v. California 
Toll-Bridge Authority, C.C.A.Cal, 
128 F.2d 549. 

66.75 U.S.—Dupont v. South Caro¬ 
lina Public Service Authority, D.C. 
S.C., 100 F.Supp. 778. 

Xnseparahle agency 

Diversity action In replevin In fed¬ 
eral district court, against state as 
trustee of state fair board, was a 
suit against the state because the 
board is an inseparable agency and 
not a separate entity of the state, 
and. in absence of consent by the 
state to be sued in such action, the 
action was barred by the Eleventh 
Amendment. 

U.S.—Chicago Stadium Corp. v. State 
of Indiana, D.C.Ind., 123 F.Supp. 
783. cause remanded on other 
grounds, C.A., 220 F.2d 797. 



36 C.J.S, 


FEDERAL COURTS § 50(1) 

party in interest,as where the suit is nominally A suit against a state officer or agency is a suit 
against individuals, but restrains or otherwise af- against the state, of which a federal court cannot 
fects their action as state officers,®'^-^ or has the take jurisdiction, where it involves the use of state 
purpose and effect, directly or indirectly, of coercing property or funds in order to afford the relief de- 
the state.manded,®^ or where a judgment for plaintiff would 


67. U.S —Worcester County Trust 
Co. V. Riley, Mass., 68 S.Ct. 185, 302 
U S. 292, 82 L.Ed. 268-~StatG High¬ 
way Commission of Wyoming v. 
Utah Const. Co., Wyo., 49 S.Ct. 104, 
278 U S. 194, 73 L.Ed. 262. 

Oklahoma Real Estate Commis¬ 
sion V. National Business & Prop¬ 
erty Exchange, C.A.Okl., 238 F.2d 
606—O’Neill v. Early. C.A.Va.. 208 
F.2d 286—Copper S. S. Co. v. State 
of Michigan, C.A.Mich., 194 F.2d 
465—Chicago, R. I. & P. R. Co. v. 
Bong, C. A. Iowa, 181 F.2d 295— 
State Tax Commission v. Kenne- 
cott Copper Corp„ C.C.A.TJtah, 150 
F.2d 905, affirmed 66 S.Ct. 74 5, 327 
U.S. 573, 90 L.Ed. 862—State Tax 
Commission v. Silver King Coali¬ 
tion Mines Co., C.C.A.Utah, 150 F. 
2d 905, affirmed 66 S.Ct. 745, 327 
U.S. 573, 90 L.Ed. 862—Mitchell 

Irr. Dust. v. Sharp, C.C.A.Wyo., 12JL 
F.2d 964, certiorari denied Sharp v. 
Mitchell Irr, Dist., 62 S.Ct. 129, 314 

U. S. 667. 86 L.Ed. 534—Cargile v. 
New York Trust Co., C.C.A.Ark., 
67 F.2d 585, certiorari denied New 
York Trust Co. v. Cargile. 64 S.Ct. 
630, 292 U.S. 625, 78 L.Ed. 1480— 

Twin Falls Salmon River Land 
& Water Co. v. Alexander, D.C.Ida- 
ho, 260 F. 270, affirmed Twin Falls 
Salmon River Land & Water Co. v. 
Davis. C.C.A., 267 F. 382. 

Smith v. Columbia County, Or., 
D.C.Or., 166 F.Supp. 140—^West 
Pub. Co. V. McColgan, D.C.Cal., 46 
F.Supp. 163, affirmed. C.C.A., 138 
F.2d 320, 149 A.L.R. 1094—In re Fi¬ 
delity Assur. Ass’n, D.C.W.Va., 42 
F.Supp. 973, reversed on other 
grounds, C.C.A., 129 F.2d 442, af¬ 
firmed 63 S.Ct. 807, 318 U.S. 608. 87 
L.Ed. 1032—Pacific Fruit & Prod¬ 
uce Co. V. Oregon Liquor Control 
Commission, D.C.Or., 41 F.Supp. 
176—Hunkin-Conkey Const. Co. v. 
Pennsylvania Turnpike Commis¬ 
sion, D.C.Pa., 34 F.Supp. 26—Wil¬ 
liam C. Popper & Co. v. Pennsyl¬ 
vania Liquor Control Board, D.C. 
Pa., 16 F.Supp. 762—Murray v. 
Transit Commission, D.C.N.Y., 11 
F.Supp. 27, affirmed, C.C.A,. Murray 

V. Transit Commission, Metropoli¬ 
tan Division Department of Public 
Service of State of New York, 104 
F.2d 1017—^Hubbell v. Leonard, D. 
C.Ark., 6 F.Supp. 145. 

Palmetto Fire Ins. Co. v. Beha, D. 
C.N,Y., 13 F.2d 500—Herkness v. 
Irion, D.C.La., 11 F.2d 386, revers¬ 
ed on other grounds 49 S.Ct. 40, 278 
U.S. 92, 73 L.Ed. 198. 

Md.—Red Star Line v. Baughman. 
X39 A. 291, 163 Md. 607. 


S.C.—^Federal Land Bank of Colum¬ 
bia V. State Highway Department, 
173 S.E. 284, 172 S.C. 174. 

25 C.J. p 743 note 6. 

Suits against officers as suits against 
state generally see States § 216. 
Bepressatlng sovereign 

When act of state officer, sought 
to be controlled by judicial proceed¬ 
ings, represents sovereign will, suit 
cannot be maintained because state is 
then real party in interest. 

U.S.—Hubbell v. Leonard, D.C.Ark., 
6 F.Supp. 145. 

Suit lu equity could not be main¬ 
tained against officers of state where 
state had such interest in object of 
suit as to be necessary party, or 
where object of suit was to restrain 
or control use of money in public 
treasury when suit was commenced 
or was to compel state to perform its 
obligations. 

D.C.—Ha.skins Bros. & Co. v. Mor- 
genthau, 85 F.2d 677, 66 App.D.C. 
178, certiorari denied 57 S.Ct. 118, 
299 U.S. 588, 81 L.Ed. 433. 

A suit under the Federal Inter¬ 
pleader Act against tax officers of 
two states to prevent double collec¬ 
tion of death taxes, which was based 
on anticipation that officers would 
invoke action of state courts in ac¬ 
cordance with their duties, and that 
double taxation would result from 
conflicting decisions of state courts 
on i.ssue of domicile of decedent, was 
forbidden by the Eleventh Amend¬ 
ment. 

U.S.—^Worcester County Trust Co. v. 
Riley. Mass., 58 S Ct. 185, 302 U.S. 
292, 82 L.Ed. 268. 

Xn a suit to remove a cloud ou ti. 
tie, and seeking a decree to restrain 
the governor and commissioner of 
the general land office from issuing a 
patent to the land involved, and not 
asking for relief against the state, 
the state has no such interest in the 
case as will require it to be made a 
party, with respect to the jurisdic¬ 
tion of the federal court. 

U.S.—Tyler v. Stanolind Oil & Gas 
Co., C.C.A.Tex., 77 P.2d 802, certio¬ 
rari denied Allred v. Stanolind Oil 
& Gas Co., 66 S.Ct. 149, 296 U.S. 
627, 80 L.Ed. 446, rehearing denied 
66 S.Ct. 169, 296 U.S. 663, 80 L.Ed. 
472. 

Xufluranoc oommissioaer 

i (1) State Insurance commissioner, 
as long as he acts within the provi¬ 
sions of the state constitution charg¬ 
ing him with the duty of administer¬ 
ing the insurance laws of the state 
and clothing him with executive 
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powers in the administration of the 
law, is for all purposes the state, 
and a suit against him is a suit 
against the state which may not be 
maintained in the federal courts be¬ 
cause prohibited by the Eleventh 
Amendment. 

U.S.—Read v. National Equity Life 
Ins. Co., C.C.A.Okl., 114 F.2d 977. 

(2) An action by a foreign corpo¬ 
ration, engaged in furnishing death 
benefits and having many members in 
California to enjoin interference and 
to recover damages therefor by the 
California insurance commissioner 
and his deputies, was a suit against 
the state barred by the Eleventh 
Amendment. 

U.S.—First Nat. Ben. Soc. v. Garri¬ 
son, D.C.Cal., 68 F.Supp. 972, af¬ 
firmed, C.C.A., 166 F.2d 622. 

School district 

Suit by a citizen of another state 
seeking to recover damages from a 
Pennsylvania school district is a suit 
against the commonwealth Itself and 
as such the federal court under the 
Eleventh Amendment is without Ju¬ 
risdiction. 

U.S.—Fleming v. Upper Dublin Pub¬ 
lic School Dist., D.C.Pa., 141 F. 
Supp. 813. 

67.5 U.S.—Worcester County Trust 
Co. V. Riley, Mass, 58 S.Ct. 185, 
302 U.S. 292. 82 L.Ed. 268. 

State of Tennessee, by Wolfen- 
barger, ex rel. Atchley v. Taylor, 
C.A.Tenn., 169 F.2d 626. 

Ottinger v. Blackwell, D.C.Ark., 
173 F.Supp. 817—Miley v. John 
Hancock Mut. Life Ins. Co., D.C. 
Mass., 148 F.Supp. 299, affirmed, C. 
A., 242 F.2d 758. certiorari denied 
78 S.Ct. 38, 356 U.S. 828, 2 L.Ed.2d 
41—^Koon V. Bottolfsen, D.C.Idaho, 
60 F.Supp. 316—^First Nat. Ben. 
Soc. V. Garrison, D.C.Cal., 68 F. 
Supp. 972, affirmed, C.C.A., 165 F.2d 
522. 

Tax aala 

An action could not be brought In 
federal district court against state 
and county officers for damages re- 
1 suiting from state sale of land at 
tax sale, in view of the Eleventh 
Amendment, where It appeared that 
state officers in making the sale were 
attempting to enforce a valid law and 
were acting In accordance with provi¬ 
sions of the law. 

U.S.—^Puller V. Van Wagoner, D.C. 

Mich., 49 F.Supp. 281. 

67.10 U.S.—Kansas City Southern 
Ry. Co. V. Morley, D.C.Ark., 88 F. 
Supp. 300. 

68. U.S.—O’Neill v. Early, C.A.Va., 
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subject the state to a liability.®® So the consti¬ 
tutional prohibition cannot be defeated by bringing 
an action against defendants who have no personal 
interest in the subject of the action when the 
relief prayed for against them, if granted, would 
require them to perform certain acts that are obliga¬ 
tions of the state to perform.®®-® If, however, a 
suit seeks relief solely against a state officer or a 
state agency, and states a good cause of action 
against him or it, it is not a suit against the state 
within the Eleventh Amendment, notwithstanding 
the state will be affected by the granting of the re¬ 
lief sought.'^® 

A suit against the governor of the state solely 
in his official character is a suit against the state.*^^ 
A suit against officials of two different states cannot 
be maintained if one set of officials is sued as in¬ 
dividuals and the other set as agents and repre¬ 
sentatives of the state, as this would be a suit of in¬ 
dividual citizens against a state.^2 ^ statute au¬ 
thorizing suits against a state agency in a state court 
does not authorize such suits in a federal court.*^® 
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§ 50(2).-Injunctive Relief 

Generally eulte to rettrein action of state ofTIcials 
can be prosecuted in the federal courts, consistently with 
the constitutional prohibition of suits against a state, only 
when the action sought to be restrained is without the 
authority of state law or contravenes the statutes or 
Constitution of the United States. 

As a general rule, in view of the Eleventh Amend¬ 
ment to the Constitution of the United States which 
denies to federal courts the jurisdiction over suits 
against a state by citizens of another state, suits 
in the federal courts to restrain action of state of¬ 
ficials can, consistently with the constitutional pro¬ 
hibition, be prosecuted only when the action sought 
to be restrained is without the authority of state- 
law or contravenes the statutes or Constitution of 
the United States.*^®-®® An action against a state 
officer seeking to enjoin him from conduct author¬ 
ized by a state statute is in effect an action against 
the state within the prohibition of the Eleventh 
Amendment.'^®-®® If the actions of an officer do 
not conflict wdth the terms of his valid statutory 
authority, then they are actions of the sovereign, 


208 F.2d 286—Studer v. Moore, C. 

C. A.N.Y., 166 F.2d 10. 

Gainer v. School Bd. of Jefferson 
County, Ala., D C.Ala., 135 F.Supp. 
659—Stamey v. State Hig^hway 
Commission of Kansas. D.C.Kan., 
76 F.Supp. 946—Koon v. Bottolfsen, 

D. C.Idaho, 60 F.Supp. 316—Mills v. 
Lowndes, D.C.Md., 20 F.Supp. 792. 
JkM action aflrainst a state treasurer 

“as treasurer.” the relief sought be¬ 
ing a Judgment against that officer in 
his official capacity, so that he would 
be compelled to pay out of the pub¬ 
lic funds in the trea.sury of the state, 
is in reality one against the state, 
and within the inhibition of the 
Eleventh Amendment. 

U.S.—Tyler v. Dane County, Wis., D. 
C.Wis., 289 F. 843, error dismissed 
Dane County, Wis., v. Tyler, 46 S. 
Ct. 10. 266 U.S. 637, 69 L.Ed. 481. 
Sait to tis up state fund 

Where real objective of colored 
teacher’s suit against state officials 
to enjoin enforcement of allegedly 
discriminatory statutes relating to 
salaries for white and colored teach¬ 
ers was to tie up equalization fund 
constituting moneys belonging to the 
state, suit was substantially a suit 
against the state within constitu¬ 
tional prohibition. 

U.S.—Mills V. Lowndes, D.C.Md., 26 
F.Supp. 792. 

Bsoovsry of taxes paid 

(1) Taxpayer’s suit in federal dis¬ 
trict court against state department 
of treasury or state officers to recov¬ 
er tax paid, brought in compliance 
with state statute, was an action 
against the state within prohibition 
ot Eleventh Amendment. 


U.S.—Ford Motor Co. v. Department 
of Treasury of State of Indiana. 
Ind., 65 S.Ct. 347, 323 U.S. 459, 89 
L.Ed, 389—Great Northern Life 
Ins. Co. V. Read, Okl., 64 S.Ct. 873, 
322 U.S. 47, 88 L.Ed. 1121. 

(2) Actions by mining companies 
against the state tax commission and 
persons constituting the commission, 
to recover taxes allegedly illegally 
as.se.sscd and held in escrow pending 
hnal determination of whether taxes 
had been illegally assessed, were ac¬ 
tions against the state. 

U.S.—Kennecott Copper Corp v. 
State Tax Commission, Utah, 66 S. 
Ct. 745, 327 U.S. 573, 90 L.Ed. 862. 

09. U.S.—State Tax Commission v. 
Kennecott Copper Corp., C.C.A. 
Utah. 160 F.2d 905, affirmed 66 S. 
Ct. 745. 327 U.S. 573, 90 L.Ed. 862— 
State Tax Commission v. Silver 
King Coalition Mines Co., C.C.A. 
Utah, 150 P.2d 905, affirmed 66 S.Ct. 
745, 327 U.S. 573, 90 L.Ed. 862— 
State of North Dakota v. National 
Milling & Cereal Co., C.C.A.N.D., 
114 F.2d 777. 

N. M. Paterson & Sons, Limited 
V. City of Chicago. IXC.Ill., 176 F. 
Supp. 323—Dunnuck v. Kansas 
State Highway Commission, D.C. 
Kan., 21 F.Supp. 882. 

Automobile Abstract & Title Co. 
V. Haggerty, D.C.MIch., 46 P.2d 86. 
25 C.J. p 743 note 6 [a] (1). 

89.5 U.S.—Koon v. Bottolfsen, D.C. 
Idaho, 60 F.Supp. 316. 

70. U.S.—Bromwell Brush & Wire 
Goods Co, V. State Board of Char¬ 
ities and Corrections, D.C.Ky., 279 
F. 440. 


71. U.S.—Commonwealth of Ken¬ 
tucky V. Dennistui, Ky., 24 How. 
66, 16 L.Ed. 717. 

25 C.J. p 743 note 6 [b]. 

72. U.S.—Riley v. Woreester County 
Trust Co., C.C.A.Mass., 89 F.2d 59, 
affirmed 58 S.Ct. 185, 302 U.S. 292. 
82 L.Ed. 268. 

73. U.S.—Dunnuck v. Kansas State 
Highway Commission, D.C.Kan., 21 
F.Supp. 882. 

State highway coxnmiaslon, being 
the means by which a state pcrform.s 
the important governmental funetion 
of constructing and maintaining a 
state system of highways, is clothed 
with state’s immunity from suit in 
the federal courts, notwithstanding 
commission may sue and be sued in 
the state courts under the state stat¬ 
utes. 

U.S.—Dunnuck v. Kansas State High¬ 
way Commission, supra. 

73.50 U.S.—Worcester County Trust 
Co. V. Riley, Mass., 58 S.Ct. 185, 
302 U.S. 292. 82 L.Ed. 268. 

State of Tennessee, by Wolfen- 
barger, ex rel. Atchley v. Taylor, C. 
A.Tenn., 169 P.2d 626. 

Ottlnger v. Blackwell, D.C.Ark., 
173 F.Supp. 817—^Aerated Products 
Co. of Philadelphia, Pa., v. Depart¬ 
ment of Health of State of New 
Jersey, D.C.N.J., 69 F.Supp. 662, af¬ 
firmed, C.C.A., 169 F.2d 861—First 
Nat. Ben. Soc. v. Garrison, D.C.Cal., 
68 F.Supp. 972, affirmed, C.C.A,, 165 
F.2d 622. 

73.56 U.S.—U. S. ex rel. McNeill v. 
Tarumianz, C.A.Dol., 242 F.2d 191. 
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whether or not they are tortious under general law, 
and the federal court is precluded from taking ju¬ 
risdiction's. 60 although this docs not mean that the 
officer is thereby necessarily immunized from lia¬ 
bility if his action is such that liability would be 
imposed by the general law of torts.^3.65 

Accordingly, if proper state officers or agencies 
act under a valid and constitutional statute, in 
a lawful manner, they do so not as individuals, but 
as rcpi csentatives of the state, and a suit to re¬ 
strain them is a suit against the state of which a 
federal court docs not have jurisdiction by reason 
of the constitutional prohibition,^^ as where they 
act under an erroneous construction of a valid 
lavv;*^® and generally a federal district court, not 
specially constituted, is without power to enjoin 
the action of state officials under an alleged judicial 


misconstruction of a valid statute,76 or to enjoin 
the enforcement of a state criminal statute, particu¬ 
larly when constitutional,77 or where the object 
of the suit is to restrain or control the use of 
money in the public treasury.78 

A public official is within the protection of the 
Eleventh Amendment only if the statutes authoriz¬ 
ing his actions are constitutional, and if his actions 
do not exceed the authority granted him.78.5 The 
suit is not against the state, but is against the officer 
or agency individually, and the federal court has 
jurisdiction, where plaintiff sues to restrain an 
officer or agency from acting without authority of 
the state law, or under a statute which is alleged 
to be in violation of the Constitution of the United 
States or otherwise violating constitutional rights,73 
or where the officer is not sued as representing the 


73.60 U.S.—Lioulalana Land & Ex¬ 
ploration Co. V. State Mineral Bd., 
C.A.L.'u, 229 F.2d 5, certiorari de¬ 
nied 76 S.Ct. 1029, 861 U.S. 965. 
too L.Ed. 1486. 

73.65 U.S.—Louisiana Land & Ex¬ 
ploration Co. V. State Mineral Bd., 
supra. 

74. U.S.—Louisiana Land & Explo¬ 
ration Co. V. State Mineral Bd., 
supra—State of Tennessee by 
Wolfenbarger, v. Taylor, C.A.Tenn., 
169 F.2d 626—Broadwater-Missourl 
Water Users’ Ass’n v. Montana 
Power Co., C.C.A.Mont., 139 F.2d 
998—Central R. Co. of New Jersey 

V. Martin, C.C.A.N.J., 116 F.2d 968, 
certiorari denied, Lehigh Valley R. 
Co. V. Martin, 61 S.Ct. 943, 313 U.S. 
568, 85 LEd. 1527, Delaware, L. & 

W. R. Co. V. Martin, 61 S.Ct. 943, 
313 U.S. 668, 85 L.Ed. 1527, Erie 
R. Co. V. Martin, 61 S.Ct. 943, 313 
U.S. 668, 85 L.Ed. 1527, New Jersey 
& N. T. R. Co. V. Martin, 61 S.Ct. 

943, 313 U.S. 668, 85 L.Ed, 1627, 
New York Cent. R. Co. v. Martin, 
61 S.Ct. 943, 313 U.S. 668. 85 L.Ed. 
1627, and 61 S.Ct. 944, live cases, 
313 U.S. 568, 86 L.Ed. 1627, 61 S.Ct. 

944, 313 U.S. 668, 85 L.Ed. 1527, 
Cl S.Ct. 946, five cases, 313 U.S. 
568, 86 L.Ed. 1627. 61 S.Ct. 946, 
three cases, 313 U.S. 668, 86 L.Ed. 
1527—Read v. N.ational Equity Life 
Ins. Co., C.C.A.Okl., 114 F.2d 977— 
McCraw v. Stanollnd Oil & Gas 
Co., C.C.A.Tex., 80 F.2d 273. 

Kansas City Southern Ry. Co. v. 
Morley, D.C.Ark., 88 F.Supp. 300— 
Aerated Products Co. of Philadel¬ 
phia, Pa., v. Department of Health 
of State of New Jersey, D.C.N.J., 69 
F.Supp. 652, affirmed, C.C.A., 169 
F.2d 861—First Nat. Ben. Soc. v. 
Garrison, D.C.Cal., 68 F.Supp. 972, 
affirmed. C.C.A., 156 F.2d 622— 

Nevin V. Martin, D.C.N.J.. 22 F. 
Supp. 836, affirmed 69 S.Ct. 1046, 
307 U.S. 616, 83 L.Ed. 1497—Balti- 
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more & O. R. Co. v. Board of Pub¬ 
lic Works of West Virginia, D.C.W. 
Va.. 17 F.Supp. 170. 

De Pauw University v. Brunk. D. 
C.Mo., 63 P.2d 647, affirmed 62 S.Ct. 
405. 285 U.S. 627, 76 L.Ed. 924— 
Herkness v. Irion, D.C.La., 11 F.2d 
386, reversed on other grounds 49 
S.Ct. 40, 278 U.S. 92, 73 L.Ed. 198. 
26 C.J. p 743 note 6 [a] (2), (3). 

Action against state psychiatrist 
in federal district court to enjoin him 
from compelling plalntiif to submit 
to a mental examination under valid 
state statute Is barred as a suit by 
an individual against the state. 

U.S.— XJ. S. ex rel. McNeill v. Taruml- 
anz, C.A.Del., 242 F.2d 191. 

Where olBoers and agents are an- 
thorized to sne in the name of the 
state, a suit to enjoin them from pro¬ 
ceeding is a suit against the state 
within the Eleventh Amendment, and 
an injunction granted by a federal 
court Is void for want of jurisdic¬ 
tion. 

Miss.—Robertson v. H. Weston Lum¬ 
ber Co., 87 So. 120, 124 Miss. 606. 

Impleading officials of two states, 

who were threatening and about to 
assess and collect inheritance and 
succession taxes based on inconsist¬ 
ent determinations of decedent's 
domicile and consequent situs of his 
intangible property, in which it was 
not alleged that the statutes of ei¬ 
ther state were unconstitutional or 
did not authorize the assessment and 
collection of the taxes, or that the 
officials had determined the question 
of domicile arbitrarily and without 
substantial evidence, was an attempt 
to implead the states themselves as 
adverse claimants and not authorized 
under the statute or the Constitution. 
U.S.—Riley v. Worcester County 
Trust Co., C.C.A.Mass., 89 P.2d 69. 
affirmed 68 S.Ct. 185, 302 U.S. 292, 
82 L.Ed. 268. 


76. U.S.—Arbuckle v. Blackburn, 

Ohio, 113 F. 616, 51 C.C.A. 122. 65 
L.R.A. 864, appeal dismissed 24 S. 
Ct. 148, 191 U.S. 405. 48 L.Ed. 239. 
25 C.J. p 744 note 6 [b]. 

76. U.S.—Stelnbach v. Metzger, C.C. 
A.Pa., 63 F.2d 74. 

77. U.S.—Stelnbach v. Metzger, su¬ 
pra. 

Marsh v. Earle, D C.Pa., 24 F. 
Supp. 385. 

78. D.C.—Haskins Bros & Co. v. 
Morgenthau, 85 F.2d 677, 66 App. 
D.C. 178, certiorari denied 57 S.Ct. 
118, 299 U.S. 688, 81 L.Ed. 433. 

78.5 U.S.—Aerated Products Co. of 
Philadelphia, Pa., v. Department of 
Health of New Jersey, C.C.A.N.J., 
159 P.2d 851. 

79. U.S.—^Worcester County Trust 
Co. v. Riley, Mass., 58 S Ct. 1S5, 
302 U.S. 292, 82 L.Ed. 268—Old 
Colony Trust Co. v. City of Seattle, 
Wash., 46 S.Ct. 652, 271 U.S. 426. 
70 L.Ed. 1019. 

Board of Sup’rs of Louisiana 
State University and Agr. and Me¬ 
chanical College V. Ludley, C.A.La., 
252 P.2d 372, certiorari denied 79 S. 
Ct. 31. 358 U.S. 819, 3 LEd.2d 61, 
and Louisiana Stale Bd. of Ed. v. 
Lark, 79 S.Ct. 32, 3.58 U.S. 820, 3 
L.Ed.2d 61—School Bd. of City of 
Charlotte.svillo, Va. v. Allen, C.A. 
Va., 240 P.2d 69, certiorari denied 
77 S.Ct, 667, 363 U.S. 911, 1 L.Ed. 
2d 664—Kansas City Southern Ry, 
Co. V. Daniel, C.A.Tex., 180 F.2d 910 
—Sun Oil Co. V. Burford, C.C.A. 
Tex., 130 F.2d 10, reversed on oth¬ 
er grounds 63 S.Ct. 1098, 319 U.S. 
316, 87 L.Ed. 1424, rehearing de¬ 
nied 63 S.Ct. 1442, two cases, 320 
U.S. 214, 87 L.Ed. 1851—Mitchell 
Irr. Dist. V. Sharp, C.C.A.Wyo., 121 
F.2d 964, certiorari denied Sharp v. 
Mitchell Irr. Dist., 62 S.Ct. 129. 
314 U.S. 667, 86 L.Ed. 634—Clover- 
leaf Butter Co. v. Patterson, C.C.A. 
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Ala., 116 F.2d 227, reversed on oth¬ 
er grounds 62 S.Ct. 491, 315 U.S. 

148, 828, 86 L.Ed. 764, 1223—Cen¬ 
tral R. Co. of New Jersey v. Mar¬ 
tin, C.C.A.N.J., 116 F.2d 968, cer¬ 
tiorari denied Lehigh Valley R. 
Co. V. Martin, 61 S.Ct. 943, 313 U.S. 
668, 86 L.Ed. 1627, Delaware, L. & 
W. R. Co. V. Martin. 61 S.Ct. 943. 
813 U.S. 668, 86 L.Ed. 1527, Erie R. 
Co. V. Martin, 61 S.Ct. 943, 313 U.S. 
668, 85 L.Ed. 1527, New Jersey & 
N. Y. R. Co. V. Martin, 61 S.Ct. 943, 
313 U.S. 668. 85 L.Ed. 1627, New 
York Cent. R. Co. v. Martin. 61 S. 
Ct. 943, 313 U.S. 668, 85 L.Ed. 1627, 
and 61 S.Ct. 944, five cases. 313 

U. S. 568, 86 L.Ed. 1627, 61 S.Ct. 944, 
313 U.S. 668, 85 L.Ed. 1627, 61 S. 
Ct. 946 five cases. 313 U.S. 668, 85 
L.Ed. 1627, 61 S.Ct. 946. three cases, 
313 U.S. 668, 85 L.Ed. 1627—Read 

V. National Equity Life Ins. Co., C. 
C.A.Okl., 114 F.2d 977—Arkansas 
State Highway Commission v. But¬ 
ler, C.C.A.Ark., 106 P.2d 732—Stone 
V. Interstate Natural Gas Co., C.C. 
A.Miss., 103 F.2d 544. affirmed 60 
S.Ct. 292, 308 U.S. 622, 84 L.Ed. 
442, rehearing denied 60 S.Ct. 381, 
308 U.S. 639, 84 L.Ed. 630—Thomp¬ 
son V. Spear, C.C.A.Tex., 91 P.2d 
430, certiorari denied Spear v. 
Thompson, 68 S.Ct. 409, 302 U.S. 
762, 82 L,Ed, 692—Tyler v. Stano- 
lind Oil & Gas Co., C.C.A.Tex., 77 
F.2d 802, certiorari denied Allred 
V. Stanolind Oil & Gas Co., 66 S.Ct. 

149, 296 U.S. 627, 80 L.E^l. 446, re¬ 
hearing denied 296 U.S. 663, 80 L.Ed. 
472—C^rgile v. New York Trust 
Co.. C.C.A.Ark., 67 F.2d 685, cer¬ 
tiorari denied 64 S.Ct, 630, 292 U.S. 
625, 78 L.Ed. 1480—U. S. v. Board 
of Com’rs of Grady County, Okl., 
C.C.AOkl., 54 F.2d 593. 

Tuchman v Welch, C.C.Kan., 42 
F. 648. 

Ottlnger v. Blackwell, D.C.Ark., 
173 F.Supp. 817—John & Sal’s Au¬ 
tomotive Service, Inc. v. Sinclair 
Rednlng Co., D.C.N.Y., 166 F.Supp. 
618—^Atlantic Coast Line R. Co. v. 
Public Service Commission of 
South Carolina, D.C.S.C., 77 F.Supp. 
676—Alesna v. Rice, D.C.Hawaii, 
69 F.Supp. 897, injunction dissolved 
on other grounds 74 F.Supp. 866, 
affirmed, C.A., 172 F.2d 176, cer¬ 
tiorari denied 70 S.Ct. 63, 338 U.S. 
814, 94 L.Ed. 492—United Elec. 
Radio & Mach. Workers of Amer¬ 
ica, CIO, V. Baldwin, D.C.Conn., 67 
F.Supp. 235—Buck v. Harton, D.C. 
Tenn., 33 F.Supp. 1014—U. S. v. 
Phillips, D.C.Okl., 33 F.Supp. 261, 
vacated on other grounds 61 S.Ct. 
480, 312 U.S. 246, 85 L.Ed. 800— 
Missouri-Kansas-Texas R. Co. v 
Williamson, D.C.Okl., 36 F.Supp. 
607—J oyner v. Browning, D.C. 


Tenn., 30 F.Supp. 612—Bender v. 
Connor, D.C.Conn., 28 F.Supp. 903— 
Nevln v. Martin, D.C.N.J., 22 F. 
Supp. 836, affirmed 69 S.Ct. 1046. 
307 U.S. 616, 83 L.Ed. 1497—Prem- 
ler-Pabst Sales Co. v. McNutt, D.C. 
Ind., 17 F.Supp. 708—Baltimore & 
O. R. Co. v. Board of Public Works 
of West Virginia, D.C.W.Va.. 17 F. 
Supp. 170—Peltason, Tenenbaum & 
Harris v. Refunding Board of Ar¬ 
kansas, D.C.Ark., 16 F.Supp. 179— 
Modern Woodmen of America v. 
Casados, D.C.N.M., 15 F.Supp. 483— 
Jackson v. Railroad Commission of 
Texas, D.C.Tex., 12 F.Supp. 348— 
Murray v. Transit Commission, D. 

C. N.Y., 11 F.Supp. 27, affirmed, C.C. 
A., Murray v. Transit Commission, 
Metropolitan Division Department 
of Public Service of State of New 
York, 104 P.2d 1017—Northwest 
Bancorporation v. Benson, D.C. 
Minn,, 6 F.Supp. 704, order denied 
64 S.Ct. 720, affirmed 64 S.Ct. 775. 
292 U.S. 606. 78 L.Ed. 1468—Hub- 
bell V. Leonard, D.C.Ark., 6 F.Supp. 
145—Schlosser v. Welsh, D.C.S.D., 
6 F.Supp. 993. 

Six Companies v. Stinson, D.C. 
Ncv., 68 F.2d 649—Chambers v. 
Bachtel, C.C.A.Tex., 55 F.2d 851— 
Essman v. Hood, D.C.Tex., 46 F.2d 
881—Baltimore Butterine Co. v. 
Talmadge, D.C.Ga., 32 F.2d 904, af¬ 
firmed, C.C.A., Talmadge v. Balti¬ 
more Butterine Co., 37 F.2d 1014 
—Rorick v. Board of Com’rs of 
Everglades Drainage Dist., D.C. 
Fla., 27 P.2d 377—Wrigley Pharma¬ 
ceutical Co. V. Cameron, D.C.Pa., 
16 F.2d 290—Fidelity & Deposit Co. 
of Maryland v. Trustees of Uni¬ 
versity of Wisconsin, D.C.Wyo., 16 
F.2d 150—Palmetto Fire Ins. Co. v. 
Beha, D.C.N.Y., 13 F.2d 600—Hork- 
ness V. Irion, D.C.La., 11 P.2d 386, 
reversed on other grounds 49 S.Ct. 
40, 278 U.S. 92, 73 L.Ed. 198—Gen¬ 
eral Outdoor Advertising Co. v. 
Williams, D.C.Mass., 9 F.2d 166. re¬ 
versed on other grounds, C.C.A., 12 
F.2d 773, certiorari denied Williams 
V. General Outdoor Advertising Co., 
47 S.Ct. Ill, 273 U.S. 721, 71 L.Ed. 
858—Fenner v. Boykin, D.C.Ga., 3 
F.2d 674—Republic Acceptance Cor¬ 
poration V. De Land, D.C.Mich., 276 
F. 632. 

26 C.J. p 744 note 6. 

Federal court may have Jnriediotlou 
to restraia 

(1) Collection of automobile li¬ 
cense fees. 

S.C.—^Federal Land Bank of Colum¬ 
bia V. State Highway Department, 
173 S.E. 284, 172 S.C. 174. 

(2) Collection of motor vehicle 
fuel taxes. 

U.S.—Monamotor Oil Co. v. Johnson, 

D. C.Iowa, 3 F.Supp. 189, affirmed 
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64 S.Ct. 675, 292 U.S. 86, 78 L.Ed. 
1141. 

(3) Confiscation of vending ma¬ 
chines. 

U.S.—Ross V. Goodwin, D.C N.H., 40 
F.2d 632. 

(4) Confiscations, and prosecutions 
for sale, of food product.s as adul¬ 
terated under erroneous interpreta¬ 
tion of state law. 

U.S.—Baltimore Butterine Co. v. Tal¬ 
madge, D.C.Ga., 32 P.2d 904, aflirm- 
ed, C.C.A., Talmedge v. Baltimore 
Butterine Co., 37 F.2d 1014. 

(6) Drainage commissioners from 
issuing new bonds. 

U.S.—Rorick V. Board of Com'rs of 
Everglades Drainage Dist., D.C. 
Fla., 27 F.2d 377. 

(6) Enforcement of state oil con¬ 
servation laws in confiscatory man¬ 
ner. 

U.S.—Constantin v Smith, D.C.Tex , 
57 F.2d 227, appeal dismis.sed St oi ¬ 
ling V. Constantin, 53 S.Ct. 190, 287 
U.S. 378, 77 L.Ed. 375. 

(7) Insurance commissioner from 
revoking foreign company's license 
U.S.—Firemen’s Ins. Co. of Newark, 

N. J., V. King, D.C.S.C., 54 F.2d 911. 

(8) Sale of property for taxes on 
other property of mortgagor, sold to 
city with agreement for division of 
tax. 

U.S.—Old Colony Trust Co. v. City 
of Seattle, Wash., 46 S.Ct. 652, 271 
I U.S. 426, 70 L.Ed. 1019. 

(9) State superintendent or com¬ 
missioner of Insurance from revok- 

I Ing license of foreign ln.surance com¬ 
pany. 

U.S.—Palmetto Fire Ins. Co. v. Beha, 
D.C.N.Y., 13 F.2d 500—Palmetto 

Fire Ins. Co. v. Conn., D.C.Ohio, 9 
F.2d 202, affirmed 47 S.Ct. 88, 272 

U. S. 295, 71 L.Ed. 243. 

(10) Unlawful Interference with 
fishing rights under an Indian treaty 
with the United States. 

U.S.—Makah Indian Tribe v. McCau- 
ly, D.C.Wash., 39 F.Supp. 75 revers¬ 
ed on other grounds McCauley v. 
Makah Indian Tribe, C.C.A.Wash., 
128 F.2d 867—Sampson v. Brennan, 
D.C.Wash., 39 F.Supp. 74. 

(11) Revenue commissioner from 
assessing ad valorem taxes contrary 
to corporate charter provision for 
tax exemption. 

U.S.—Georgia R. R. & Banking Co. 

V. Redwine, Ga„ 72 S.Ct. 321, 342 
U.S. 299, 96 L.Ed. 335. 

79.B U.S.—^Peay v. Cox, C.A.MIss., 
190 F.2d 123, certiorari denied 72 
act. 230, 342 U.S. 896, 96 L.Ed. 
671. 

Disorlniiiation heoause of color 
Where complaint by colored vot- 
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volvcd.^® 

Although a federal court has jurisdiction, in a 
strict sense, to enjoin the action of state officers in 
enforcing a state statute alleged to be unconstitu- 
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tional,^! generally it will grant injunctive relief 
against the action of state officers and agencies only 
where the case is reasonably free from doubt and 
an injunction is necessary to prevent great and ir¬ 
reparable injury. 82 A statute withdrawing fed- 


ers was that the rofrlstrar had set 
up a dilferent test for colored voters 
to register from that applied to white 
voters so as to deprive petitioners 
of their right to vote and only be¬ 
cause of their color and no title or 
interest of the state was sought to be 
affected, the suit was not a suit 
against the state forbidden by the 
Kleventh Amendment. 

—I*eay v. Cox, supra. 

80. U.S.—Wilkins v. Parker. D.C. 

('•ill., 35 F.Supp. 1004—Bender v. 

Ctmnor, D.C.Conn., 28 F.Supp. 903 
—Texport Carrier Corporation v. 
Smith, D.C.Tex., 8 F.Supp. 28. 

State of Ohio ex rel. Erkenbrech- 
er V. Cox, D.C.Ohio, 257 F. 334. 
Juri.sdiotional amount for district 
court generally see infra § 310. 

81. U.S.—Alabama Public Service 
Commission v. Southern Ry. Co., 
Ala., 71 S.Ct. 762. 341 U.S. 341, 95 
li.Ed. 1002—Massachusetts State 
Crange v. Benton, Mass., 47 S.Ct. 
3 89, 272 U.S. 525, 71 L.Ed. 387. 

Aerated Products Co. of Phila¬ 
delphia, Pa., V. Department of 
Health of New Jersey, C.C.A.N.J., 
3 59 F.2d 853—Cone v. Rorlck, C.C. 
A.Fla., 112 F.2d 894. 

New Jersey Chiropractic Ass’n 
V. State Board of Medical Exam¬ 
iners of New Jersey, D.C.N.J., 79 
F.Supp. 327 —Stamey v. State High¬ 
way Commission of Kansas, D.C. 
Kan., 76 F.Supp. 946 —Midwest 
B(>verage Co, v. Gates, D.C.Ind., 61 
F Supp. 688—Independent Service 
Corp. V. Tousant, D.C.Mass., 66 F. 
Supp. 75, aflirmed, C.C.A., 149 F.2d 
204. 161 A.L.R. 847 — Ritholtz V. 
Bailey, D.C.Ark, 46 F.Supp. 48— 
Wilder v. Reno. D.C.Pa., 39 F.Supp. 
404 —Mutual Orange Distributors 
V. Agricultural Prorate Commis¬ 
sion of California, D.C.Cal., 30 F. 
Supp. 937 —P^arr v. O’Keefe, D.C. 
Miss., 27 F.Supp. 216 —Marsh v. 
Earle, D.C.Pa., 24 F.Supp. 385. 
Jurlsdictiou to enjoin enforcing of 

(1) State train limit law. 

XT.s.—Southern I*ac. Co. v. Peterson, 
D.C.Arlz., 43 F.2d 198—Missourl- 
Kansas-Texas R. Co. v. William¬ 
son, D.C.Okl., 3G F.Supp. 607. 

(2) Full train crew law. 

U S.—Beal v. Missouri Pac. R. Corpo¬ 
ration in Nebraska, C.C.A.Neb., 108 
1C 2d 897, reversed on other grounds 
61 S.Ct. 418, 312 U.S. 46, 85 L.Ed. 
677. 

(3) Railroad commission’s orders 
under state motor carrier act. 

U.S.—Texport Carrier Corporation v. 
Smith, D.C.Tex., 8 F.Supp. 28. 


(4) State radio broadcasting tax. 
U.S.—^Whitmore v. Bureau of Reve¬ 
nue of State of New Mexico, D.C. 
N.M., 64 F.Supp. 931, affirmed 67 
S.Ct. 62, 329 U.S. 668, 91 L.Ed. 689, 

67 S.Ct. 63, 329 U.S. 668, 91 L.Ed. 
689, and 67 S.Ct. 63, 329 U.S. 668, 
91 L.Ed. 689—KVL, Inc., v. Tax 
Commission of Washington, D.C. 
Wash., 12 F.Supp. 497. 

(5) Statute regulating and taxing 
motor carriers. 

U.S —Grolbert v. Board of Railroad 
Com’rs of State of Iowa, D.C.Iowa, 
GO F.2d 321. 

(0) Statute relating to resale of 
theater tickets. 

U.S.—Tyson & Bro.-United Theatre 
Ticket Offices v. Banton, N.Y., 47 
S.Ct. 426, 273 U.S. 418, 71 L.Ed. 718, 

68 A.D.R. 1236. 

(7) Racial segregation. 

U.S.—Orleans Parish School Bd. v. 
Kush, C.A.La., 242 P.2d 156, certio¬ 
rari denied 77 S.Ct. 1380, 3.54 U.S. 
921, 1 L.Ed.2d 1436—School Bd. of 
City of Charlottesville, Va. v. Al¬ 
len, C.A.Va., 240 F.2d .59, certiorari' 
denied 77 S.Ct. 667, 353 U.S. 911, 

1 L.P:d.2d 664. 

James v. Duckworth, D.C.Va., 170 
F.Supp. 342—James v. Almond, D. 
C.Va., 170 F.Supp. 331—Dorsey v. 
State Athletic Commission, D.C La., 
168 F.Supp. 149—Shuttlesworth v. 
Birmingham Bd. of Ed. of Jeffer¬ 
son County, Ala., D.C.Ala., 162 P. 
Supp. 372—Aaron v. Cooper, D.C. 
Ark., 156 F.Supp. 220. 

District Judge has power to dis- 
pose of a motion to dismiss a bill 
for an interlocutory injunction to re¬ 
strain the enforcement of a state 
statute, on the ground that it is un¬ 
constitutional, although a district 
court is prohibited by statute from 
granting such an injunction without 
calling to its aid two other federal 
judges. 

U.S.—Republic Acceptance Corpora¬ 
tion V. De Land, D.C.Mich., 275 F. 
632. 

School hoards 

Doctrine permitting federal dis¬ 
trict court, despite Eleventh Amend¬ 
ment precluding suits against state, 
to enjoin violation by state ofneial of 
federal constitutional rights under 
authority of his office, applies to cor¬ 
porate agencies of the state such as 
school boards, as well as to individu¬ 
als. 

U.S.—School Bd. of City of Char¬ 
lottesville, Va. V. Allen, C.A.Va., 
240 P.2d 59, certiorari denied 77 S. 
Ct 667. 353 U.S. 911. 1 L.Ed.2d 664. 
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83. U.S.—Public Utilities Commla- 
sion of Ohio v. United Fuel Gas 
Co., Ohio, 63 S.Ct. 369, 317 U.S. 
456, 87 L.Ed. 396, rehearing denied 
63 S.Ct. 557, 318 U.S. 798, 87 L.Ed. 
1162—Marsh v. Buck, Neb., 61 S. 
Ct. 969, 313 U.S. 406, 85 L.Ed. 1426, 
]36 A.L.R. 1434—Watson v. Buck. 
Fla., 61 S.Ct. 962, 313 U.S. 387. 86 
L.Ed. 1416, 136 A.L.R. 1426—Petro¬ 
leum Exploration v. Public Service 
Commission of Kentucky, Ky., 68 
S.Ct. 834, 304 U.S, 209, 82 L.Ed. 
1294, motion denied 68 S.Ct. 627— 
Hawks V. Hamill, Okl., 63 S.Ct. 240, 
288 U.S. 52. 77 L.Ed. 610, appeal 
dismissed 53 S.Ct. 96, 287 U.S. 672, 
77 L.Ed. 579—Massachusetts State 
Grange v. Benton, Mass., 47 S.Ct. 
189, 272 U.S. 625. 71 L.Ed. 387. 

U. S. ex rel. McNeill v. Taruml- 
anz, C.A.Del., 242 F.2d 191—Sun Oil 
Co. V. Burford, C.C.A.Tex., 130 P.2d 
10, reversed on other grounds 63 
S.Ct. 1098, 319 U.S. 315, 87 L.Ed. 
3 424, rehearing denied 63 S.Ct. 1442, 
two cases. 320 U.S. 214, 87 L.Ed. 
1861—Beal v, Missouri Pac. R. Cor¬ 
poration in Nebraska, C.C.A.Neb., 
108 F.2d 897—Bradford v. Hurt, C. 
C.A.Tex., 84 F.2d 722. 

Cumberland Tel. & Tel. Co, v. 
Railroad Commission of Louisiana, 
C.C.La., 156 F. 834. 

Ottinger v. Blackwell, D.C.Ark., 
173 F.Supp. 817—Chapman v. Trus¬ 
tees of Delaware State College, D. 

C. Del., 101 F.Supp. 441—McLaurin 
V. Oklahoma State Regents for 
Higher Bd, D.C.Okl., 87 F.Supp. 
628, reversed on other grounds 70 
S.Ct. 861, 339 U.S. 637, 94 L.Ed. 1149 
—Bratley v. Nelson, D.C.Fla., 87 
F.Supp. 272—United Elec. Radio & 
Mach. Workers of America, CIO, v. 
Baldwin, D.C.Conn., 67 F.Supp. 235 
—First Nat. Ben. Soc. v. Garrison, 

D. C.Cal., 68 F.Supp. 972, affirmed, 

C. C.A., 155 F.2d 622—Starnes v. 

City of Milledgeville, D.C.Ga., 56 
F.Supp. 956—Independent Service 
Corp. V. Tousant, D.C.Mass., 66 F. 
Supp. 75, affirmed, C.C.A., 149 F.2d 
204, 161 A.L.R. 847—Bevins v. 

Prindable, D.C.Hl., 39 F.Supp. 708, 
affirmed 62 S.Ct. 116, 314 U.S. 673. 
86 L.Ed. 465—Wilder v. Reno, D.C. 
Pa., 39 F.Supp. 404—Trent v. Hunt, 

D. C.Ind,. 39 F.Supp. 373, affirmed 
62 S.Ct. 116, 314 U.S. 573, 86 L.Ed. 
466—Fischer v. Smith, D.C.Tex., 35 
F.Supp. 573—^Mutual Orange Dis¬ 
tributors V. Agricultural Prorate 
Commission of California, D.CXIal., 
30 F.Supp. 937—Farr v. O’Keefe, 
D.CMiss., 27 F.Supp. 216—Pullen v. 
Patton, D.C.Tex., 19 F.Supp. 840— 
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cral jurisdiction of an injunction suit under certain 
conditions applies only where such conditions 
exist.®® 

§ 50(3).-Mandatory Relief 

A federal court may compel the performance of a duty 
by a state officer or agency. 

Although the Eleventh Amendment to the Consti¬ 
tution of the United States prohibits suits in the 
federal courts against a state without its consent, a 
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federal court may by a mandatory decree compel 
the performance of a duty by a state officer or 
agency,®^ such as the duty to carry out contract 
obligations.®® In view of the constitutional prohi¬ 
bition, however, a federal court may not require 
a state officer or agency to do sonic act which he is 
expressly forbidden by statute to do,®® or which, 
under the authority of a valid state law, he has re¬ 
fused to do,®®-® or which would impose or enforce 
a contractual pecuniary liability against the state,®7 


Modern Woodmen of America v. 
Casados, D.C.N.M., 15 F.Supp. 483— 
THility Investing- Corporation v. 
Stuart, D.C.Pa.. 11 F.Supp. 391, af¬ 
firmed, C.C.A., Stuart v. Utility In¬ 
vesting Corporation, 78 F.2d 279— 
Melton V. Railroad Commission of 
Texas, D.C.Tex., 10 F.Supp. 984— 
Texport Carrier Corporation v. 
Smith. D.C.Tex., 8 F.Supp. 28—^Ne- 
Ro-Shone Ass’n v. Hogarth, D.C. 
Mich., 7 F.Supp. 886, affirmed, CC. 
A., 81 F.2d 70. 

Six Companies v. Stinson, DC. 
Nev., 58 F.2d 649—Firemen’s Ins. 
Co. of Newark, N. J., v. King. D.C. 
S.C.. 54 F.2d 941—Cambridge Elec¬ 
tric Light Co. V, Atwlll, D.C.Mass., 
25 F.2d 485—Herkness v. Irion, D. 
C.La., 11 F.2d 386, reversed on oth¬ 
er grounds 49 S.Ct. 40. 278 U.S. 92, 
73 L.Ed. 198—Fenner v. Boykin, D. 
C.Ga., 3 F.2d 674. 

Suits to enjoin state officers gener¬ 
ally see Injunctions $ 109. 

Mere possibility of loss does not 
warrant Interference with state ac¬ 
tion by temporary injunction. 

U.S.—Cambridge Electric Light Co. 

V. Atwill, D.C.Mas.s., 25 F.2d 485. 
Szliaustioii of administrative reme¬ 
dies 

(1) Plaintiff must exhaust his ad¬ 
ministrative remedies provided for 
under state Assignment and Enroll¬ 
ment of Pupils Act before applying 
to federal courts for injunctive re¬ 
lief ordering plan of desegregation of 
public schools. 

U.S.—Jeffers v. Whitley. D.C.N.C., 
165 F.Supp. 951. 

(2) Fact that Act was allegedly 
unconstitutional as applied did not 
relieve plaintiffs from exhausting ad- 
minl.strative remedies provided for 
therein before resorting to courts for 
relief. 

U.S.—Covington v. Edwards, D.C.N. 

C., 166 F.Supp. 967. 

Suppression of evidenos 
Federal courts should refuse to In¬ 
tervene in state criminal proceedings 
to suppress the use of evidence, even 
when claimed to have been secured 
by unlawful search and seizure. 

U.S.—Stefanelll v. Minard, N.J., 72 
S.Ct. 118, 342 U.S. 117, 96 L.Ed. 138. 

83 . U.S.—Petroleum Exploration v. 
Public Service Commission of Ken¬ 


tucky, Ky., 68 S.Ct. 834, 804 U.S. 
209, 82 L.Ed. 1294. 

The Johnson Act 

(1) The Johnson Act. 28 U.S.C.A. S 
1342, w'ithdraws from the district 
courts jurisdiction of any suit to en¬ 
join the enforcement of an order of 
a state administrative commission 
which affects rates chargeable by a 
public utility, does not interfere with 
interstate commerce, and has been 
made after reasonable notice and 
hearing, where a plain, speedy, and 
efficient remedy may be had in the 
state courts. 

U.S.—Brown Motor Freight Lines v. 
O’Hara, D.C.Mlch.. 32 F.Supp. 173. 

(2) The Act applies only where 
the facts of the case fit into the Act. 
U.S.—Connett v. City of Jerseyville, 

C.C.A.I11.. 126 F.2<i 121. 

(3) The Act does not apply to a 
suit to enjoin a public service com¬ 
mission from investigating whole¬ 
sale rates for gas in which an order 
has been entered without notice com¬ 
manding defendant to produce cer¬ 
tain evidence on a designated date. 
U.S.—Petroleum Exploration v. Pub¬ 
lic Service Commission of Ken¬ 
tucky, Ky., 68 S.Ct. 834, 304 U.S. 
209, 82 L.Ed. 1294. 

(4) The Act does not apply where 
the orders of the commission inter¬ 
fere with Interstate commerce. 

U.S.—Public Utilities Commission of 
Ohio V. United Fuel Gns Co., Ohio, 
63 S.Ct. 369, 317 U.S. 456, 87 L.Ed. 
396, rehearing denied 63 S.Ct. 667, 
818 U.S. 798, 87 L.Ed. 1162. 

Southern Ry. Co. v. South Caro¬ 
lina Public Service Commission, D. 
C.S.C., 31 F.Supp. 707. 

(5) The Act does not apply where 
the suit docs not involve a question 
of rates. 

U.S.—Southern Ry. Co. v. South Car¬ 
olina Public Service Commission, 
supra. 

(6) Under 28 U.S.C.A. 8 1341 pro¬ 
viding, prior to amendment, that no 
district court shall have jurisdic¬ 
tion of any suit to enjoin, suspend, or 
restrain, the assessment, levy, or col¬ 
lection of any tax imposed by or pur¬ 
suant to the laws of any state where 
a plain, speedy, and efficient remedy 
may bo had in the courts of such 
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state, federal distri< t court was held 
to have no jurisdiction of an action 
for a declaratory judgment and an 
injunction against collection of a 
city sales tax enacted by authority 
of a state statute. 

U.S.—Collier Advertising Service v. 
City of New York. D.C.N.Y., 32 F. 
Supp. 870. 

(7) Under the provision as amend¬ 
ed and the Eleventh Amendment, 
suit by railroad comp.my brought in 
federal district court to enjoin state 
commissioner of revenue from col¬ 
lecting certain income taxes alleged 
to have been illegally as.sessed was 
in substance a suit against the state 
in Its sovereign capacity, and could 
not be maintained without state’s 
consent. 

U.S.—Kansas City Southern Ry. Co. 
V. Morley, D.C.Ark., 88 F.Supp. 300. 

84. U.S.—Mitchell Irr. Dist. v. Sharp, 
C.C.A.Wyo., 121 F 2d 964, certiorari 
denied Sharp v. Mitchell Irr. Dist., 
62 S.Ct. 129, 314 U.S. 667, 86 L.Ed. 
534. 

Clifford V. Miller, C.C.A.Wash., 
288 F. 637. 

Jackson v. Railroad Commission 
of Texas, D.C.Tex., 12 F.Supp. 348. 
26 C.J. p 744 note 7. 

Surrender of securities 
Application in receivership suit by 
company reinsuring obligations of 
insolvent insurance company, for or¬ 
der requiring state commissioner of 
in.surance to surrender securities 
held in trust for policyholders, wa.s 
not a proceeding against the state 
prohibited by Constitution. 

U.S.—Hobbs V. Occidental Life Ins. 
Co., C.C.A.Kan., 87 F.2d 380. 

85. U.S.—Murray v. Transit Com¬ 
mission, D.C.N.Y.. 11 F.Supp. 27. 
affirmed, C.C.A., Murray v. Transit 
Commission Metropolitan Division 
Department of Public Service of 
State of New York, 104 F.2d 1017. 

86. U.S.—Manchester F. Ins. Co. v. 
Herrlott. C.C.Iowa, 91 F. 711. 

25 C.J. p 744 note 7 [a]. 

86.5 U.S.—Seaboard Finance Co. v. 
Martin, C.A.La., 244 F.2d 329. 

87. U.S.—Farmers’ Nat. Bank of 
Hudson V* Jones, C.C.Ark., 106 F, 
459. 
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or compel the state to perform its obligations.®® A 
federal district court is without jurisdiction to issue 
a mandatory injunction to compel the executive 
branch of a state government to perform duties 
with respect to the maintenance of law and order, 
exclusive discretion as to which is vested in the 
executive.®^ 

§ 51. - Interest of State When Not a Par¬ 

ty 

A suit is one by or against the state, within the rules 
governing Jurisdiction of such suits, where it is the real 
party m interest, although it is not named as a party on 
the record. 

Where a state is the real party in interest, al¬ 
though not named as a party on the record, the suit 
is nevertheless to be deemed one brought by or 
against the state®® within the meaning of the rules, 
considered supra §§ 48-49(3), governing jurisdic¬ 
tion of such suits. The interest involved must be 
some direct or substantial interest of the state, as a 
distinct entity an interest only in a governmental 
sense in the welfare of its citizens and the enforce¬ 
ment of its laws is not such an interest as makes 
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the state a party.®® The parties named in the suit 
are not determinative as to whether or not the state 
is a party, but the question is whether the state is 
made responsible by the suit,®® or where the weight 
of the judgment rendered will fall.®^ 

A federal court is not deprived of jurisdiction of 
an action between private citizens by the mere fact 
that a state claims an interest in the subject matter 
in dispute,®® or by the mere presence on the record 
of the state as a party plaintiff if the state has no 
real interest in the controversy.®® 

§ 52. Controversies between Citizens of 
Same State Claiming Lands under 
Grants of Different States 

A federal court has Jurisdiction of a controversy be¬ 
tween citizens of the same state claiming land under 
grants of different states. 

Under the express provision of the Constitution 
of the United States Article III § 2, the federal 
courts have jurisdiction of controversies between 
citizens of the same state claiming lands under 
grants of different states,®7 although at the time of 
the first grant the two states were not separated and 


Fidelity & Deposit Co. of Mary¬ 
land V. Trustees of University of 
Wyoming:, D.C.Wyo., 16 F.2d 150, 
25 C.J. p 743 note 6 [a] (1). 

88 . D.C.—Haskins Bros. & Co. v. 
Mor^enthau, 85 F.2d 677, 66 App 
D.C. 178, certiorari denied 57 S.Ct. 
118, 299 U.S. 688, 81 D.Ed. 433. 

89. U.S.—Strutwear Knitting Co. v. 
Olson, D.C.Minn., 13 F.Supp. 384. 

90. U.S.—Hickman v. Missouri, K. 
& T. R. Co., C.C.Mo., 97 F. 113. 

N. M. Paterson & Sons, Limited 
V. City of Chicago, D.C.Ill., 176 
F.Supp. 323—People of State of 
California ex rel. McCoIgan v. 
Bruce, D.C.Nev., 37 F.Supp. 811, re¬ 
versed on other grounds, C.C.A., 
129 F.2d 421, 147 A.L.R. 782, cer- 
tiorari denied 63 S.Ct. 157, 317 US. 
678. 87 L.Ed. 544, rehearing denied 
63 S.Ct. 255, 317 U.S. 710, 87 L.Ed. 
566—Hubbell v. Leonard, D.C.Ark., 
6 F.Supp. 146. 

Actions against state officers or 
agencies see supra 8 50. 

The omission of naus of state 
from parties defendant is not ulti¬ 
mate test in determining whether 
suit is actually brought against state i 
so as to require consent of state to I 
be sued. I 

U.S.—Pacific Fruit & Produce Co. v. 
Oregon Liquor Control Commis¬ 
sion, D.C.Or., 41 F.Supp. 175. 

91. U.S.—Murray v. Transit Com¬ 
mission, D.C.N-.T.. 11 F.Supp. 27, 
affirmed, C.C.A., Murray v. Transit ] 


Commission Metropolitan Division 
Department of Public Service of 
State of New Tork, 104 F.2d 1017. 

Zn suit to enjoin use of fishing sites 
in Columbia river leased by defend¬ 
ants from state of Washington, 
which were claimed by United States 
under grant from state of Oregon, 
federal district court was not with- 
[ out jurisdiction on ground that states 
of Oregon and Washington were nec¬ 
essary parties, where merits of cause 
I could bo determined without directly 
affecting rights of states or being 
[ binding on them, and no affirmative 
relief was asked for against either 
state. 

U.S.—U. S. V. Columbia River Pack¬ 
ers Ass’n, D.C.Or., 11 F.Supp. 676, 
reversed on other grounds, C.C.A. 
Or. & Wa.sh., State of Washington 
v. U. S., 87 P.2d 421. 

92. U.S.—Murray v. Transit Com¬ 
mission, D.CN.Y., 11 F.Supp. 27, 
affirmed, C.C.A., Murray v. Transit 
Commission, Metropolitan Division 
Department of Public Service of 
State of New York, 104 F.2d 1017. 

26 C.J. p 744 note 10. 

93. U.S.—State of Missouri v. Home¬ 
steaders Life Ass'n, D.C.Mo., 16 
F.Supp. 69. 

Statute authorizing suit by oflioial 
in own name 

Under a statute authorizing super¬ 
intendent of insurance department to 
sue in his own name to recover tax¬ 
es on Insurance premiums, state was 
not a party to suits against nonres- I 
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ident maternal benefit associations 
by superintendent to recover such 
tax, and such suit could properly be 
maintained in federal court on 
ground of diversity of citizenship. 
U.S.—State of Missouri v. Home¬ 
steaders Life Ass’n, supra. 

94. IT.S.—Pacific Fruit & Produce 
Co. V. Oregon Liquor Control Com- 
mis.sion, D.C.Or., 41 F.Supp. 175— 
Dunnuck v. Kansas State Highway 
Commission, D.C.Kan., 21 F.Supp. 
882. 

95. U.S.—Osborn v. Bank of the 
United States, Ohio. 9 Wheat. 738. 
6 L.Ed. 204. 

25 C.J. p 744 note 11. 

96. U.S.—Ex parte State of Nebras¬ 
ka. Neb., 28 S.Ct. 581, 209 U.S. 436, 
52 L.Ed. 876. 

State of Missouri v. Homo.«itead- 
ers Life Ass’n, D.C.Mo., 16 F.Supp. 
69. 

Actions by state generally see supra 
§ 48. 

97. U.S.—Town of Pawlet v. Clark, 
Vt., 9 Crunch 292, 3 L.Ed. 735. 

25 C.J. p 745 note 15. 

The circuit court had Jurisdiction, 
under the Judiciary act of March 3, 
1887, 8 of a controversy between 
citizens of the same state claiming 
lands under grants of different 
states, without regard to the amount 
involved. 

U.S.—U. S. V. Say ward, Wash., 16 S. 
Ct. .371, 160 U.S. 493, 40 L.Ed. 508. 

U. S. V. Shaw, C.C.Ga., 39 P. 433. 
3 L.R.A. 232. 
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one of them was not created.^® Jurisdiction on this 
ground, however, does not include cases where such 
claimants are citizens of different states,or where 
the claim of neither of the parties is based on a 
grant from any state.^^-5 

§ 53. Controversies to Which Alien Is a 
Party 

Under the controlling constitutional and statutory pro* 
visions, a federal court has no Jurisdiction based on alien¬ 
age of both plaintiff and defendant, but where the requi¬ 
site statutory amount is involved, the court has Jurisdic¬ 
tion of a controversy between citizens of a state on one 
side and aliens on the other. 

Under the express provision of the Constitution 
of the United States Article III § 2, the federal 
judicial power extends to controversies “between a 
state, or the citizens thereof, and foreign States, 
citizens or subjects,” and by 28 U.S.C.A. § 1332, 


jurisdiction is conferred on the district courts of 
all civil actions where the matter in controversy 
exceeds a stated sum or value, and is between ‘‘citi¬ 
zens of a State, and foreign states or citizens or sub¬ 
jects thereof.” As discussed in Aliens § 9, how¬ 
ever, an alien has no constitutional right to sue 
in the federal courts. 

Under the constitutional and statutory provisions 
referred to, no jurisdiction is conferred on the fed¬ 
eral courts in cases in which there is both an alien 
plaintiff and an alien defendant,^ although one of 
the aliens is a resident of a state of the United 
States,l*5 or although the alien is joined, on either 
side, with other parties who are citizens ;2 and ju¬ 
risdiction in such cases must be supported, if at all, 
on the ground of the existence of a federal ques- 
tion,3 and of the jurisdictional amount.'* An action 
by a citizen against the receiver of a deceased alien. 


98. U.S.—Town of Pawlet v. Clark, 
Vt.. 9 Cranch 292, 3 L.Ed. 735. 

99. U.S.—Stevenson v. Fain, Tenn., 
25 S.Ct. 6. 195 U.S. 165, 49 L.Ed. 
142, distinguishiniT Ayres v. Pols- 
dorfer. Tenn., 23 S.Ct. 196, 187 
U.S. 685, 47 L.Ed. 314. 

Venue of determination of boundary 
dispute between citizens of differ¬ 
ent states see supra § 16. 

99.5 U.S.—Schroeder v. Freeland, C. 

A.Neb., 188 F.2d 517. 

Joint resolntioa of legislatares 
Where all parties to ejectment ac¬ 
tion were Nebraska residents, and 
defendants asserted no claims to di.s- 
puted realty on left bank of Mis¬ 
souri river based on grant by either 
State of Iowa or State of Nebraska 
but their claim of title was based on 
deeds of conveyance from their pred¬ 
ecessors and on claim of accretion 
to land to which they held record ti¬ 
tles, and plaintiifs’ claim was based 
on certificates of tax sales from a 
county In Iowa, joint resolution of 
legislatures of Nebraska and Iowa 
determining boundary between states 
had no effect on title of realty in¬ 
volved and district court did not have 
jurisdiction of action under constitu¬ 
tional provision that judicial power 
shall extend to all cases, in law and 
equity between citizens of same state 
claiming lands under grants of dif¬ 
ferent states. 

U.S.—Schroeder v. Freeland, supra. 

1. U.S.—Bank of China v. Wells 
Fargo Bank & Union Trust Co., C. 
A.Cal., 209 F.2d 467—^Kavourgias v. 
Nicholaou Co., C.C.A.Cal., 148 P.2d 
96—Doidge v. Cunard S. S. Co., C.C. 
A.Ma8s., 19 F.2d 500. 

Cuozzo v. Italian Line, Italia- 
Societa Per Azioni Di Navigazione- 
Genoa, D.C.N.Y., 168 F.Supp. 304— 
Hansen v. A. S. D., S. S. V. Endborg, 
D.C.N.Y., 155 F.Supp. 387—Mprou- 


mcriotls v. Seacrest Shipping Co., 
D.C.N.Y., 149 F.Supp. 265—Romero 
v. International Terminal Operat¬ 
ing Co., D.C.N.Y., 142 F.Supp. 570, 
affirmed, C.A., 244 F.2d 409, vacated 
on other grounds 79 S.Ct. 468, 358 
U.S. 354, 3 L.Kd.2d 368. rehearing 
denied 79 S.Ct. 795, 359 U.S. 962, 
3 L.Ed.2d 769—Paduano v. Yania- 
shlta Risen Kabushiki Kaisha, D. 

C. N.Y.. 120 F.Supp. 304, affirmed, C. 
A.. 221 F.2d 615—Neset v. Skibs 
A/S Oil Exp. Co. of Moss, Norway, 

D. C.N.Y., 93 F.Supp. 530—Interna¬ 
tional Refugee Organization v. Re¬ 
public S. S. Corp., D.C.Md., 92 F. 
Supp. 674, reversed on other 
grounds, C.A., 189 F.2d 868—Tsit- 
sinakis v. Simpson, Spence & 
Young, D.C.N.Y., 90 F.Supp. 678— 
Taylor v. Atlantic Maritime Co., 
D.C.N.Y., 86 F.Supp. 496, reversed 
on other grounds, C.A., 179 F.2d 
697, vacated and appeal reinstated 
on other grounds, 181 F.2d 84, cer¬ 
tiorari denied 71 S.Ct. 736, 341 U. 
S. 915, 95 L.Ed. 1350. 

25 C.J. p 745 note 20. 

Discretionary Jurisdiction in admiral¬ 
ty see Admiralty § 16. 

1.6 U.S.—Cuozzo V. Italian Line, 
Italia-Socleta Per Azioni Di Navl- 
gazione-Genoa, D.C.N.Y,, 168 F. 

Supp. 304. 

2. U.S.—Ex parte Edelatein, C.C.A. 
N.Y., 30 F.2d 636, certiorari denied 
Edelstein v. Goddard, 49 S.Ct. 347, 
279 U.S. 851, 73 L.Ed. 994. 

Tsitsinakis v. Simpson, Spence & 
Young, D.C.NY.. 90 F.Supp. 678. 

25 C.J. p 745 note 21. 

All alien’s salt against an associa¬ 
tion havlag’ alien members is not 
within the jurisdiction of a federal 
district court. 

U.S.—Ex parte Edelstein, C.C.A.N.Y., 
30 F.2d 636, certiorari denied Edel- 
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stein V. Goddard, 49 S.Ct. 347, 279 
U.S. 851, 73 L.Ed. 994. 

3. U.S.—Paduano v. Yama.shita 

Risen Kabushiki Kui.shti, C A.N.Y., 
221 F.2d 615—Doidgp v. Ciiimrd S 
S. Co., C.C.A Ma.ss. 19 F.2d 500. 

Gage V. Riversi(l<* Trust Co., C. 

C. Cal., 166 F. lOOli, appeal dismiss¬ 
ed 31 S.Ct. 224, 218 U.S. 690, 64 L. 
Ed. 1210. 

Hansen v. A.S.D, R.S.V. Endborg. 

D. C.N.Y., 155 F.Supp. 387—Cheng- 
fan Hsu v. Philippine Air Lines, D. 
C.Cal., 98 F.Supj). 805—Internation¬ 
al Refugee Organization v. Repub¬ 
lic S. S. Corp., D.C.Md., 92 F.Sui)p. 
674, reversed on other grounds, C. 
A., 189 F.2d 858. 

Jnrisdiction snstained 

(1) Where alien seaman signed ar¬ 
ticles of employment in United 
States for service on alien vessel, 
seaman was entitled to maintain ac¬ 
tion under Jones Act for injuries. 
U.S.—Neset v. Christensen, D.C.N.Y., 

92 F.Supp. 78. 

(2) Federal district court had Ju¬ 
risdiction of action by British citi¬ 
zen against Dutch corporation for 
injuries sustained when he was 
caught and injured in a watertight 
door while trying to join his wife 
and daughter during an unannounced 
drill aboard vessel while in mid-At¬ 
lantic during course of passage un¬ 
der a Massachusetts contract or tick¬ 
et. 

U.S.—Hawthorne v. Holland-America 
Line, D.C.Mass., 160 F.Supp. 836. 

4. U.S.—Armstrong v. Alliance 
Trust Co., C.C.A.Miss., 112 F.2d 114 
—Security Trust & Savings Bank 
of San Diego v. Walsh, C.C.A.Cal., 
91 F.2d 481. 

Fribourg v. Pullman Co., C.C.N. 
C., 176 F. 981. 

26 C.J. p 977 note 37. 
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the receiver being also a citizen, involving a con¬ 
troversy as to whether under state law the alien 
could by limitation acquire title to land, docs not 
arise under the laws of the United States and is not 
an action between a citizen and an alien within the 
jurisdiction of the federal court.^-5 

It has been held that a suit between an alien 
and a partnership, some of whose members are 
aliens, is not within the jurisdiction of a federal 
court,S but there is also authority to the contrary.® 
It has been held that federal jurisdiction of a 
suit by an alien against a corporation is not defeat¬ 
ed by the fact that a stockholder of such corpora¬ 
tion is, on his own application, admitted as a co- 
plaintiff.'^ 


Under the express terms of the statute as amend¬ 
ed, 28 U.S.C.A. § 1332, the federal district court 
has jurisdiction where the action is between citi¬ 
zens of a state and citizens of another state together 
with aliens.'^*® Formerly there was some conflict 
of authority on the question, with some decisions 
supporting the jurisdiction,® and others denying 
it.® 

The federal courts are open to foreign suitors 
as to others and in actions involving the requi¬ 
site jurisdictional amount, a federal court has ju¬ 
risdiction of a suit between a citizen of a state and 
an alien®-^® regardless of whether the alien is plain¬ 
tiff or defendant,and regardless of whether or 
not the alien resides in a state or outside the United 
States,and although the controversy arises under 


4.5 U.S.—Butler v. Penix, C.A.Tex,, 
171 ]<\2d 761, certiorari denied 69 
set. 1164, 337 U.S. 926. 93 U.Ed 
1734, rehearing" denied 69 S.Ct. 1522, 
337 U.S. 962, 93 L.Ed. 1760. 

5. U.S —Sawyer v. Switzerland Mar. 
Ins. Co., C.C.N.Y., 21 F.Cas.No.l2.- 
408. 14 Blatchf. 451. 

6. U.S—Jewish Colonization As.soo. 
V. Solomon. C.C.N.Y.. 125 F. 994. 

25 C.J. p 745 note 21 [b] (2). (3). 

7. U.S.—Graham v. Boston, H. & E. 
n. Co., C.C.Mass., 14 F. 753, affirm¬ 
ed 6 S.Ct. 1009, 118 U.S. 161, 30 L. 
Ed. 196. 

25 C.J. p 745 note 21 [a]. 

7.5 U.S.—Hunter v. Shell Oil Co., C. 
A.Tex.. 198 F.2d 485. 

Armacost v. Conservation Com¬ 
mission of W. Va., D.C.W.Va., 126 
F.Supp. 414. 

8 . U.S.—Armstrong v. Alliance Trust 
Co., C.C.A.M 1 SS., 112 F.2d 114—-W. 
H. Goff Co. V. Lamborn & Co., C. 

C. A.Ga., 281 P. 613, certiorari de¬ 
nied 43 S.Ct. 95, 260 U.S. 734, 67 
L.Ed. 487. 

25 C.J. p 745 note 23, p 746 note 25. 

The district court for the District 
of ColumWa had jurisdiction of an 
action by a subject of Great Britain, 
residing In Jersey City, N. J., and 
by a corporation organized and ex¬ 
isting under the laws of the State of 
Delaware, with a place of business in | 
Washington, D. C., against a resident i 
of the state of Illinois, and a corpo- | 
ration organized and existing under 
the laws of the state of Delaware 
with its office and principal place of 
business at Chicago, Ill., for deter¬ 
mination of question as to who was 
the first inventor of improvements in 
electric transformers. 

D.C.—Boucher Inventions v. Sola 
Electric Co., D.C., 36 F.Supp. 504, 
affirmed 131 P.2d 225, 76 U.S.App. 

D. C. 160, certiorari denied 63 S.Ct. 
762, 318 U.S. 770, 87 L.Ed. 1140. 


9. U.S.—Tracy v. Morel, C.C.Neb., 
88 F. 801. 

Hervey v. Illinois Midland R. Co., 
C.C.Ill., 12 P.Cas.No.6,434, 7 Bias. 
103. 

25 C.J. p 746 note 24. 

9.5 U.S.—Hyam v. American Export 
Lines. C.A.N.Y., 213 F.2d 221. 

Claim under immigratiou laws 
District court had jurisdiction of 
.subject mutter of proceeding where¬ 
in alien, asserting claim under immi¬ 
gration laws, complained of order 
granting him voluntary departure, in 
lieu of deportation. 

U.S.—Bustos-Ovalle v. Landon, D.C. 
Cal., 112 F.Supp. 874, affirmed C.A., 
225 F.2d 878. 

9.10 U.S.—Romero v. International 
Terminal Operating Co., N.Y., 79 
S.Ct. 468, 358 U.S. 354, 3 L.Ed.2d 
368, rehearing denied 79 S.Ct. 796, 
359 U.S. 962, 3 L.Ed,2d 769. 

Roberto v. Hartford Fire Ins. 
Co., C.A.Ill., 177 P.2d 811, certiorari 
denied Hartford Fire Ins. Co. v. 
Roberto, 70 S.Ct. 622, 339 U.S. 920, 
94 L.Ed. 1343. 

Ippolito V. Societa D1 Naviga- 
ziono Italia, D.C.Mass., 100 F.Supp. 
73—Republic of China v. American 
Exp. Co., D.C.N.Y., 95 F.Supp. 740, 
appeal dismissed, C.A., 190 F.2d 
334—International Refugee Organ¬ 
ization V. Republic S. S. Corp., D. 
C.Md., 92 F.Supp. 674, reversed on 
other grounds, C.A., 189 F.2d 858— 
Maciak v. Olejniczak, D.C.Mlch., 79 
F.Supp. 817—The Saudades, D.C. 
Pa., 67 F.Supp. 820. 

10. U.S.—^Vidal v. South American 
Securities Co., C.C.A.N.Y., 276 F. 
855. 

Nelson v. Braughler, D.C.Cal., 35 
F.2d 779. 

Eagle, Star & British Dominions 
v. Tadlock, D.C.Cal., 14 F.Supp. 938 
—Uribe v. Hartford Accident & In- j 
demnity Co., D.C.Idaho, 3 F.Supp. 
672, ' 


25 C.J. p 746 note 26. 

Citizen.ship of Indian as affecting Ju¬ 
risdiction of federal court see In¬ 
dians § 8. 

Concurrent Jurisdiction of state 
courts see Courts § 526. 

Federal jurisdiction of habeas cor¬ 
pus proceeding on ground of alien¬ 
age see Habeas Corpus § 68. 

A citizen of Cuba is an alien, with¬ 
in the meaning of the rule. 

U.S.—Betancourt v. Mutual Reserve 
Fund Life Ass’n, C.C.N.Y., 101 F. 
305. 

A suit for the constmetion of a 
will may be brought by an alien in a 
federal court. 

U.S.—Parkes v. Aldridge, C.C.N.J., 18 
F.Cas.No.l0,755, 2 N J.L.J. 233. 

I To try title 

A citizen of a state may sue a citi¬ 
zen of Mexico, in a federal court, to 
try title to property which has been 
expropriated by a state in Mexico 
and which subsequently came within 
jurisdiction of United States. 

U.S.—Shapleigh v. Mier, C.C.A.Tex., 
83 F.2d 673, affirmed 57 S.Ct. 261, 
299 U.S. 468, 81 L.Ed. 355, 113 A. 
L.R. 263. 

11. U.S.—Breedlove v. Nicolet, La., 
7 Pet. 413, 8 L.Ed. 731. 

Bonaparte v. Camden & A. R. Co., 
C.C.N.J.. 3 F.Cas.No.l617, Baldw. 
205. 

N.J.—George Weston, Limited, v. 
New York Cent. R. Co., 181 A. 18, 
116 N.J.Law 664. 

The marxiage of a citisen to a for¬ 
eign subject, in the United States, 
with whom she lived in Louisiana 
until his death, does not make her 
an alien, although her husband was 
never naturalized, and hence the fed¬ 
eral courts have no Jurisdiction of a 
suit by her against a citizen of Lou¬ 
isiana. 
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State law.11-5 The statute is intended to refer to 
those aliens or foreigners who are citizens or sub¬ 
jects of some specific foreign state, and does not in¬ 
clude stateless persons.^^-i® A foreign state within 
the meaning of the jurisdictional provisions of the 
Federal Constitution and statutes means one formal¬ 
ly recognized by the executive branch of the govern¬ 
ment of the United States.ii-^® 

The test of the jurisdiction is the citizenship of 
the indispensable parties at the time when the suit 
was commenced,^^-20 and where one of the parties 
at the time of the institution of the action was an 
alien, the court retains jurisdiction notwithstand¬ 
ing the fact that thereafter the alien diesii-25 or 
becomes a naturalized citizen residing in the same 
state in which the other parties to the action re- 
side.ii-30 On the other hand, where jurisdiction 
was absent at the commencement of the action be¬ 
cause of an insufficient showing as to the citizenship 


of the alien, it cannot be supplied subsequently by 
substitution of his executors after his death.^^-^^ 

The federal district court has jurisdiction, under 
the statute, of an action between citizens of differ¬ 
ent states on one side and an alien on the other, 
or between citizens of the same state, if plaintiff is 
only a nominal plaintiff for the use of an alien.^* 
There is no jurisdiction on this ground, however, 
unless one party to the controversy is a citizen of a 
particular state; it is not sufficient that he is a citi¬ 
zen of the United States,^^ and an alien suing a 
citizen must sue in the district in which the citizen 
resides.15 An alien may sue a state officer in a 
federal court, if the suit is not against the state.^® 
A district court may, in its discretion, refuse to take 
jurisdiction of a suit between an alien and a citzen 
of a state not within its district, on a cause of action 

arising elsewhere.^^ 


U.S.—Comltls T. Parkerson. C.C.La., 
56 F. 556. 

11.5 U.S.—Butler v. Penlx, C.A.Tex., 
171 F.2d 761, certiorari denied 69 
S.Ct. 1164, 337 U.S. 92C, 93 L.Ed. 
1731, rehearing denied 69 S.Ct. 
1522, 337 U.S. 962. 93 L.Bd. 1760. 

11.10 U.S.—Blair Holdings Corp. v. 

Rubinstein, D.C.N.Y., 133 F.Supp. 
496. 

Bevooatioii of oltisenaklp 

Defendant, who was a stateless 
alien because foreign country of 
which he had been a citizen had re¬ 
voked his citizenship, was not a citi¬ 
zen or subject of a foreign state 
within diversity of citizenship Juris¬ 
diction statute. 

U.S.—Shoemaker v. Malaxa, C.A.N.T., 
241 F.2d 129. 

11.15 U.S.—Land Oberoesterreich v. 
Gude, C.C.A.]Sr.T., 109 F.2d 635. 

Klausner v. Levy, D.C.Va., 83 F. 
Supp. 599. 

Zadia 

(1) Where plaintiffs were citizens 
of India which at time of filing of 
original complaint, was being gov¬ 
erned by an Interim Government to 
which the United States had sent an 
ambassador, plaintiffs were citizens 
of a foreign state entitled to sue in 
the United States federal courts, 
even though India was not granted 
full independence until some time 
later. 

U.S.—^Murarka v. Bachrack Bros., C. 
A.N.Y., 215 F.2d 647. 

(2) WTiere original complaint in 
such case was dismissed *'without 
prejudice,** and complaint was 
amended before six-year statute of 
limitations governing the cause had 
run and after India had become fully 
independent nation, amendment 
would be treated as supplemental 


complaint commencing action anew 
for purposes of determining whether 
plaintiffs, at time of commencement 
of action, were citizens of foreign 
state entitled to sue in the United 
States federal courts. 

U.S.—Murarka v. Bachrack Bros., su¬ 
pra. 

Palestine 

Where Palestine, at time of com¬ 
mencement of action, was a mandate, 
with Great Britain its mandatory, 
created by Treaty of Versailles, Pal¬ 
estine was not a foreign state with¬ 
in meaning of diversity-Juri.scliction 
clauses of Federal Constitution and 
statutes, so as to authorize one who 
proved himself to be a citizen there¬ 
of to Institute action in federal dis¬ 
trict court. 

U S.—Klausner v. Levy, D.C.Va., 83 
F.Supp. 699. 

11.20 U.S.—Oster v. Rubinstein, D. 

C.N.Y., 136 F.Supp. 733. 

11.25 U.S.—Blair Holdings Corp. v. 
Rubinstein, D.C.N.Y., 133 F.Supp. 
496. 

11.30 U.S.—^Psinakis v. Psinakis, C. 

A.Pa., 221 F.2d 418. 

11.35 U.S.—Oster v. Rubinstein, D. 
C.N.Y., 136 F.Supp. 733. 

12 . U.S.—^Nlccum v. Northern Assur, 
Co., D.C.Ind., 17 F.2d 160. 

Beason for mlo 

Provision conferring Jurisdiction 
where the controversy is between 
"citizens of a State" and aliens does 
not mean that the parties opposed 
to an alien must all be citizens of the 
same state, but includes controver¬ 
sies between an alien and citizens of 
more than one state. 

U.S.—DeKorwln v. First Nat. Bank 
of Chicago, C.C.A.I11., 166 F.2d 858, 
certiorari denied 67 S.Ct. 481, 329 
U.S. 796, 91 L.Ed. 680. 
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13. U.S.—Browne v. Strode, Va., 5 
Cranch 303, 3 L.Ed. 108. 

14. U.S.—Land Company of New 
Mexico V. Elkins, C.C.N.Y., 20 F. 
545. 

Picquet v. Swan, C.C.Mass., 19 
F.Ca.s.No.11,131, 5 Mason 35—Pren¬ 
tiss V. Brennan, C C.N.Y., 19 F.Cas. 
No.11.385, 2 Blatchf. 162. 

Alla v. Kornfeld, D.C.Ill., 84 P. 
Supp. 823. 

What constitutes citizenship general¬ 
ly see infra § 66. 

Citizen of District of Columbia 

(1) A citizen of the District of 
Columbia was formerly held not a 
citizen of a state within the meaning 
of the Judiciary act conferring ju¬ 
risdiction on a federal court of a suit 
between an alien and a citizen of a 
state. 

U.S.—Land Company of New Mexico 
V. Elkins, C.C.N.Y., 20 F. 645. 

(2) Under act as amended, how¬ 
ever, "The word 'States,' as used in 
this section, includes the Territories, 
the District of Columbia, and the 
Commonwealth of Puerto Rico.** 

28 U.S.C.A. § 1332 (d). 

15. U.S.—Coty V. Prestonettes, Inc., 
C.C.A.N.Y., 285 F. 501, reversed on 
other grounds 44 S.Ct, 350, 264 U.S. 
359, 68 L.Ed. 731. 

16. U.S.—Truax v. Raich, Arlz., 36 

S.Ct. 7, 239 U.S. 33, 60 L.Ed. 131, 
L.R.A.1916D 645, Ann.Cas.l917B 

283. 

Arrowsmith v. Voorhies, D.C. 
Mich., 55 P.2d 310. 

Actions against state ofllcers general¬ 
ly see supra 9S 60(1)~50(3). 

17. U.S.—^Helne v. New York Life 
Ins. Co., D.C.Or., 45 P.2d 426, af¬ 
firmed, C.C.A., 60 F.2d 382, follow¬ 
ed in Herrmann v. New York Life 
Ins. Co., 50 F.2d 387, 
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Interpleader, The provision of 28 U.S.CA. § 
1335, giving a federal court original jurisdiction of 
a civil action of interpleader where the adverse 
claimants are citizens of different states, does not 
apply where such claimants are citizens of the same 
state and the complainant in interpleader is an 
alien,and does not affirmatively grant federal 
courts diversity jurisdiction of a suit between 
aliens 8.5 but this provision does not limit the ef¬ 
fect of a previous general statute conferring ju¬ 
risdiction of cases involving diversity of citizen¬ 
ship and a specified jurisdictional amount, and hence 
a district court has jurisdiction of an interpleader 
suit by an alien against claimants, citizens of one 
state, where the jurisdictional amount exists.^® In 
an action by an alien against a citizen, wherein de¬ 
fendant interpleads another alien as an adverse 
claimant to the amount sued for, and is discharged 
from all liability on payment of the amount into 
the registry of the court, the original diversity ju¬ 
risdiction of the court continues notwithstanding 
only aliens will be parties to the subsequent litigation 
which will be ancillary to the original suit.^^ ® 

Foreign corporations, for purposes of federal ju¬ 
risdiction, are regarded as citizens or subjects of 
the country under whose laws they are incorporat- 
ed,20 and a federal court may have jurisdiction over 
an action between an alien corporation and a citizen 


of a state.20-6 

Mere removal of a citizen from the United States 
and residence in a foreign country do not render 
him an alien for purposes of federal jurisdiction.^! 
Such removal and residence, however, may deprive 
him of citizenship in a particular state and thus 
preclude federal jurisdiction of a controversy be¬ 
tween him and an alien.22 ^ woman who marries 
an alien and becomes domiciled in a foreign country 
is an alien with respect to federal jurisdiction.^^ 

A naturalized alien is a citizen of the United 
States and therefore cannot sue in the federal courts 
as an alien,^^ unless he has abandoned his citizen¬ 
ship and reacquired his status as an alien.^® 

§ 54. Controversies to Which Foreign Sov¬ 
ereign Is a Party 

A federal court hae Jurisdiction of a controversy be¬ 
tween a foreign sovereign or nation or agency thereof and 
a state or a citizen thereof. 

Under the provisions of the Constitution of the 
United States Article III, § 2, that the judicial pow¬ 
er extends to controversies “between a state or the 
citizens thereof, and foreign states,^' and of 28 
U.S.CA. § 1332, that the district courts are given 
jurisdiction of suits “between citizens of a state 
and foreign states,*' a foreign government or na- 
tion,26 or an officer of such a foreign government. 


18. U.S.—Security Trust & Savings 
Bank of San Diego v. Walsh, C.C. 
A.Cal., 91 F.2d 481. 

Diversity of citizenship as affecting 
interpleader generally see Infra 9 
58. 

18.5 U.S,—Bank of China v. Wells 
Fargo Bank & Union Trust Co., C. 
A.Cal.. 209 F.2d 467. 

19. U.S.—Security Trust & Savings 
Bank of San Diego v. Walsh, C.C.A. 
Cal., 91 F.2d 481. 

19.5 U.S.—Republic of China v. 
American Exp. Co., C.A.N.Y., 195 F. 
2d 230. 

A/S Kredlit Bank v. Chase Man¬ 
hattan Bank, D.C.N.T., 155 F.Supp. 
30. 

80. U.S.—National Steam.ship Co. v. 
Tugman, N.Y., 1 S.Ct. 68, 106 U.S. 
118, 27 L.Ed. 87. 

Price, Forbes & Co. v. Montgom¬ 
ery, C.C.A.I11., 116 F.2d 611—Arm¬ 
strong V. Alliance Trust Co., C.C.A. 
Miss., 112 P.2d 114—C. E. Carnes 
& Co. V. Employers’ Liability As- 
sur. Corporation, Limited, of Lon¬ 
don, England, C.C.A.La., 101 F.2d 
739. 

Kuerschner & Rauchwarenfabrik, 
A. G. V. New York Trust Co., D.C. 
N.Y., 126 F.Supp. 684—Strachman 
v. Palmer, D.C.Mass., 82 F.Supp. 


161, vacated in part on other j 
grounds, C.A., 177 F.2d 427, 12 A. 
L.R.2d 687. 

N.J.—George Weston, Limited, v. 
New York Cent. R. Co., 181 A. 18, 
115 N.J.Law 564. 

25 C.J. p 746 note 29. 

Actions by or against corporations 
generally see infra 9 63. 

Diversity of cltlseaslilp 

(1) Diversity of citizenship neces¬ 
sary to jurisdiction of federal court 
In Louisiana in insurer’s action for 
declaratory judgment establishing 
rights under automobile liability pol¬ 
icy existed, where insurer was cor¬ 
poration of foreign country and all 
defendants were citizens of Louisi¬ 
ana. 

U.S.—C. B. Carnes & Co. v. Employ¬ 
ers’ Liability Assur. Corporation, 
Limited, of London, England, C.C. 
A.La., 101 F.2d 739. 

(2) In action for death where 
plaintiff was New Jersey administra¬ 
tor and defendant a corporation In¬ 
corporated under the laws of Canada, 
requisite diversity of citizenship was | 
present so as to give federal court 
jurisdiction. 

U.S.— ^Encherman v. Canada S. S. 
Lines, D.C.N.Y., 67 F.Supp. 276. 

20.5 U.S.—Bernstein v. N. V. Neder- 
landsche - Amerikaansche Stoom- 
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vaart-Maatschapplj, C.A.N.Y., 173 
F.2d 71, mandate amended, C.A., 
210 F.2d 376. 

21. U.S.—Bishop V. Averill, C.C. 
Wash., 76 P. 386. 

26 C.J. p 746 note 30. 

22. U.S.—Picquet v. Swan, C.C.Mass., 
19 P.Cas.No.l 1,134, 5 Mason 35— 
Prentiss v. Brennan, C.C.N.Y., 19 
P.Cas.No.11,386, 2 Blatchf. 162. 

Alla V. Kornfeld, D.C.Ill., 84 P. 
Supp. 823. 

23. U.S.—Jenns v. Landes, C.C. 
Wash., 85 P. 801. 

24. U.S.—Stein v. Fleischmann, D.C. 
N.Y., 237 F. 679. 

Operation and effect of naturalization 
generally see Allens 9 146. 

25. U.S.—Stein v. Fleischmann, su¬ 
pra. 

25 C.J. p 746 note 33. 

28. U.S.—Republic of Colombia v. 
Cauca Co., W.Va., 23 S.Ct. 704, 190 
U.S. 624, 47 L.Ed. 1159. 

Japanese Government v. Com¬ 
mercial Cas. Ins. Co., D.C.N.Y., 101 
F.Supp. 243—Republic of China v. 
American Exp. Co., D.C.N.Y.. 96 P. 
Supp. 740. appeal dismissed, C.A., 
190 F.2d 334. 

26 C.J. p 747 note 36. 

Suits between foreign governments 
see supra 9 47. 
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State, or nation, or agency'^®!® thereof, may 
sue or be sued on such a controversy in a federal 
court. A foreign government cannot be sued, how¬ 
ever, without its consent.-^ The term “foreign 
states” means “other nations,” or “other coun- 
tries.”27.5 A foreign state is not an alien within 
the meaning of the judiciary act.^s 

The United States district court for the District 
of Columbia has jurisdiction of a suit by a foreign 
power against its agents resident in the district, 
who are before the court by virtue of a general 
appearance entered by their authorized counsel, to 
compel defendants to turn over funds and records 
in their hands to another agency of plaintiff.^s 5 

§ 55. Controversies between Citizens of Dif¬ 
ferent States 

The Constitution and the statutes enacted pursuant 
thereto provide for federal court Jurisdiction of controver¬ 
sies between citizens of different states. 


The Constitution provides that federal judicial 
power shall extend to controversies between citi¬ 
zens of different states, and Congress has provided, 
28 U.S.C.A. § 1332, that the district courts shall 
have original jurisdiction of all civil actions where 
the matter in controversy exceeds a specified sum or 
value and is between citizens of different states.28-60 
Diversity jurisdiction was created to alleviate fears 
that an out-of-state litigant might be subject to local 
bias in the courts of the state where his adversary 
resided,28-55 and to afford suitors the opportunity, 
at their option, to assert their rights in the federal 
rather than the state courts.28 60 

In a diversity case, jurisdiction depends entirely 
on the character of the parties.28.65 Provided the 
jurisdictional amount is involved, as considered 
infra § 310, the federal courts have jurisdiction of 
all controversies between citizens of different 
statcs29 regardless of the nature of the contro- 


HBJS N.J.—^Molina v. Comision Reg- 
uladora del Mercado de Henequen, 
103 A. 397, 91 N.J.Law 382. 

20.10 U.S.—Republic of China v. 
American Exp. Co., D.C N.Y.. 95 P. 
Supp. 740, appeal dismissed, C.A., 
190 F.2d 334. 

27. U.S.—Long- V. The Tampico, D.C. 
N.Y., 16 F. 491. 

D.C.—Matthews v. Walton Rice Mill, 
C.A., 176 F,2d 69—U. S. ex rel. 
Cardashian v. Snyder, 44 F.2d 895, 
59 App.D.C. 387, certiorari denied 61 
S.Ct. 351, 283 U.S. 827, 75 L.Ed. 
1440. 

N.Y.—Manning v. Nicaragua, 14 How. 
Pr. 617. 

27.5 U.S.—Republlque Prancaise v. 

M. K. & T. Ry. Co. of Texas, D.C. 
Tex., 85 P.Supp. 295. 

Pa.—Commonwealth v. Twenty-nine 
Cases of Whiskey, Com.Pl., 21 Leh. 
L.J. 177. 

28. U.S.—Republic of Colombia v. 
Cauca Co., W.Va., 23 S.Ct. 704, 190 
U.S. 624, 47 L.Ed. 1159. 

28.5 D.C.—Republic of China v. 
Pang-Tsu Mow, D.C., 101 F.Supp. 
64G. 

28.50 U.S.—Lewis v. Manufacturers 
Cas. Ins. Co„ D.C.La., 107 F.Supp. 
4G5. 

Extent of federal Judicial power see 
supra $ 1. 

28.55 U.S.—^Angel v. Bullington, N, 
C., 67 S.Ct. 657, 330 U.S. 183, 91 L. 
Ed. 832—Erie R. Co. v. Tompkins, 

N. Y., 68 S.Ct. 817, 304 U.S. 64, 82 
L.Ed. 1188, 114 A.L.R. 1487, con¬ 
formed to, C.C.A., Tompkins v. Erie 
R. Co., 98 P.2d 49, certiorari denied 
59 S.Ct. 108, 805 U.S. 637, 82 L.Ed. 
410, rehearing denied 69 S.Ct 229, 
506 U.S. 673, 83 L.Ed. 436. 


, Burt V. Isthmus Development 
I Co., C.A.Tex., 218 F.2d 353, certio¬ 
rari denied 7.5 S Ct. 661, 349 U.S. 
922. 99 L.Ed. 1254. 

Riley v. CJulf. M. & O. R. Co., D. 
C.Ill., 173 P.Supp. 41C—Browne v. 
Hartford Fire Ins. Co.. D.C.Ill., 168 
F.Supp. 796—Johnston v, Earle, D. 
C.Or., 162 F.Supp. 149—Shulman v. 
Compagnie Genera le Transatlan- 
tique, D.C.N.Y., 152 F.Supp. 933— 
Detres v. Lions Bldg. Corp., D.C. 
Ill., 136 F.Supp. 699, reversed on 
other grounds, C.A., 234 F.2d 596 
—Feely v. Sidney S. Schupper In¬ 
terstate Hauling System, D.C.Md., 
72 F.Supp. 663. 

Commercial Solvents Corp. v. 
Jasspon, D.C.N.Y., 92 F.Supp. 20, 
10 F.R.D. 366. 

28.60 U.S.—Meredith v. City of Win¬ 
ter Haven, Fla., 64 S.Ct. 7, 320 U.S. 
228, 88 L.Ed. 9, conformed to, C.C. 
A., 141 F.2d 348, rehearing denied 

141 F.2d 1019, certiorari denied 
City of Winter Haven v. Meredith, 
65 S.Ct 43, 323 U.S. 738, 89 L.Ed. 
692, 

Burt V. Isthmus Development 
Co., C.A.Tex., 218 F.2d 353, certio¬ 
rari denied Isthmus Development 
Co, V. Burt, 75 S.Ct. 661, 349 U.S. 
922, 99 L.Ed. 1264. 

Harris v. Connecticut Light & 
Power Co., D.C.Conn., 126 F.Supp. 
396, affirmed, C.A., 221 P.2d 968. 
28.65 U.S.—Rank v. Krug, D.C.Cal., 

142 F.Supp, 1. 

29. U.S.—^Mississippi Pub. Corp. v. 
Murphree, Miss., 66 S.Ct. 242, 326 
U.S. 438, 90 L.Ed. 186—Chicago 
Great Western Ry. Co. v. Kendall, 
Iowa, 45 S.Ct 55, 266 U.S. 94, 69 
L.Ed. 183—Munter v. Weil Corset 
Co., Conn., 43 S.Ct 347, 261 U.S. 
276, 67 L.Ed. 652. 
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Bekins v. Bekins Van & Storage 
Co., CATex., 210 F 2dl 338, certio¬ 
rari denied 74 S (T 870, 847 U.S. 
1015. 98 L Ed. 11.37—Lnnham v. 

Howell, C.A.MIss, 203 F.2d 361— 
Strachan v. Ni.sbet, C.A.Ill., 202 F. 
2d 216—Copero v. Pan Am. Air- 
way.s, C.A.Puorto Rico, 195 F.2d 
453, certiorari denied 73 S.Ct. 50. 
344 U.S. 840, 97 L.Ed. 663, rehear¬ 
ing denied 73 S Ct. 174. 314 U.S. 
882, 97 L.Ed. 683, certiorari denied 
76 S.Ct. 217, 360 U.S. 926, 100 L.Ed. 
810, rehearing denied 76 S.Ct. 343. 
350 U.S. 955, 100 L.Ed. 831, cerll<»- 
rari denied 77 S.Ct. 1386, 354 U.S 
927, 1 L Ed.2d 1439, reliearing de¬ 
nied 77 S.Ct. 127, 358 U.S. 886, 3 L. 
Ed.2d 114—Friedman v. Washl>urn 
Co., C.C.A.Ill., 145 F.2d 716—Meyer 
V. City of Eufaula, Okl., C.C.A.Qkl., 
132 F.2d 648—William.s v. Employ¬ 
ers Mut. Liability Ins. Co. of Wis¬ 
consin, C.C.A.Ala., 131 F.2d 601— 
Modin V. Mat.son Nav. Co., C.C.A. 
Cal., 128 P.2d 194—Harlan v. 
Sparks, C.C.A.N.M., 126 F.2d 602 
—Armstrong v. Alliance Trust Co., 
C.C.A.MISS., 112 P.2d 114—Roberts 
Min. & Mill. Co. v. Schrader, C.C. 
A.Nev., 95 P.2d 522—Moran Tow¬ 
ing & Transportation Co. v. Navl- 
gazione Libera Triestlna, S. A., C. 
C.A.N.Y., 92 F.2d 37, certiorari de¬ 
nied Navigazlone Libera Triestina. 
S. A. v. Moran Towing & Trans¬ 
portation Co., 68 S.Ct. 146, 302 U. 
S. 744, 82 L.Ed. 576—Admiral Ori¬ 
ental Line V. U. S., C.C.A.N.Y., 86 
F.2d 201—^Waters v. Dlsbrow & Co., 
C.C.A.Neb., 70 F.2d 672—Roberts v. 
Anderson, C.C.A.Okl., 66 F.2d 874— 
Armour v. Waxahachie Gas Co., C. 
C.A.Tex., 53 F.2d 979— Brooks v. 
Yarbrough, C.C.A.Okl., 37 F.2d 627 
—Von Herberg v. City of Seattle, C. 
C.A.Wash., 27 F.2d 457, certiorari 
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denied Pugret Sound Power & Llpht 
Co. V. Von Herbergr, 49 S.Ct. 80, 278 
TJ.S. 644, 73 L.BId. 558—Trkkett v. 
Kaw Valley Drainage Dist. of Wy- 
andotte County, C.C.A.Kan., 25 F.2d 
861, certiorari denied Trickett v. 
Kaw Valley Drainag-e Dist., 49 S.Ct. 
26, 278 U.S. 624, 73 UEd. 544— 
Bittner v. West Vlrginia-Pltts- 
burgh Coal Co., C.C.A.W.Va., 15 P. 
2d G52. 

Ashley V. American Mut. Liabil¬ 
ity Ins. Co., D.C.Cal., 167 K.Supp. 
125—Linn v. Ula Uranium Co., D. 

C. Utah, 163 P.Supp. 245, aflirmed. C. 
A., 265 F.2d 916—Colman v. Pitzer, 

D. C.I*a., 160 F.Supp. 862—Chicago, 
R. I. & P. R. Co. V. Ten (10) Par¬ 
cels of Real Estate Located in 
Madi.son County, Iowa, D.C.Iowa, 
159 F.Supp. 140—Duling v. Markun, 
D.C.Ind., 152 P.Supp. 683, affirmed 
in part, and reversed in part on 
other grounds, C.A., 251 F.2(i 361— 
Prouty V. Citizens Utilities Co., D. 

C. Vt , 150 F.Supp. 892, reversed on 
other grounds, C.A., 257 F.2d 602, 
certiorari denied 79 S.Ct. 98, 358 

U. S. 867. 3 L.Ed.2d 90—Pipes v. 
World Ins. Co. of Omaha. Neb., D. 
C La , 160 P.Supp. 370, affirmed in 
part and reversed in part on other 
grounds, C.A., 255 P.2d 464—Com- 
nierc’e Mfg. Co. v. Blue Jeans Corp., 
p.C.N.C., 146 F.Supp. 15—Smith v. 
Baltimore & O. R. Co., D.C.Ohio, 144 
P.Supp. 869—Alligator Co. v. Ciaro- 
chi, D.C.Pa., 141 F.Supp. 806—Aet¬ 
na Cas. & Sur. Co. v. Manufacturers 
Cas. Ins. Co., D.C.La., 140 P.Supp. 
579—McCan v. First Nat. Bank of 
Portland, D.C.Or., 139 F.Supp. 224 
—Sarner v. Mason, D.C.N.J., 128 F. 
Supp. 165—Waycaster v. Sorenson, 

D. C.Ark., 124 F.Supp. 892—Carlson 

V. Kentucky Ridge Coal Co., D.C. 
Ky., 112 F..SUPP. 371—Ca.stle & 
Cooke Terminals v. Local 137 of 
Intern. Long.shoremen's and Ware¬ 
housemen’s Union, D.C.Hawaii, 110 
F.Supp. 247—Hendrix v. Employers 
Mut. Liability Ins. Co. of Wiscon¬ 
sin, D.C.S.C., 102 P.Supp. 31—Burns 
V. Chubb, D.C.Pa., 99 F.Supp. 581 
—Schlottman v. Pressey, D.C.Colo., 
96 F.Supp. 979, rever.sed on other 
grounds, C.A., 195 F.2d .343, certio¬ 
rari denied Pressey v. Schlottman, 
73 S.Ct. 12, 344 U.S. 817, 97 L.Ed. 
636—Consolidated Gas Utilities 
Corp. V. Keener Oil & Gas Co., D. 

C. Okl., 94 F.Supp. 689, affirmed, C. 
A., 190 F.2d 985—Darby v. L. G. 
Do Felice & Son, D.C.Pa., 94 P. 
Supp. 635—Moran v. Lumbermens 
Mut. Cas. Co., D.C.Mich., 92 F.Supp. 
267-—Illinois Cent. R. Co. v. Inter¬ 
national Broth. of Teamsters, 
Chauffeurs, Warehousemen & Help¬ 
ers of America, Union Local 568, 

D. C.La., 90 P.Supp. 640—Perks v. 
West, D.C.Pa., 84 P.Supp. 203— 
Templeton v. Atchison, T. & S. F. 
Ry. Co., D.C.Mo., 84 F.Supp. 162. 
affirmed. C.A., Brotherhood of 
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Railroad Trainmen ▼. Templeton, 
181 P.2d 627, certiorari denied 71 
S.Ct. 67, 340 U.S. 823, 96 L.Ed. 605, 
rehearing denied 71 S.Ct. 193, 340 

U. S. 885, 95 L.Ed. 643—Warren- 
vllle State Bank v. Farmington Tp., 
D.C.Mich., 81 F.Supp. 101, affirmed, 

C. A., 185 F.2d 260—Baldwin v. 

Latham. D.C.Pa., 76 F.Supp. 294— 
Gonzales v. Gonzales, D.C.Pa., 74 
P.Supp. 883—^Dean v. Bituminous 
Cas. Corp., D.C.La., 72 P.Supp. 801 
—National Nu Grape Co. v. Guest, 

D. C.Okl., 69 P.Supp, 863, affirmed, 

C. C.A.. 164 F.2d 874, certiorari de¬ 
nied 68 S.Ct. 903, 333 U.S. 874, 92 
L.Ed. 1160—Wofford v. Prudential 
Ins. Co. of America, D,C.S.C., 65 F. 
Supp. 637—Pure Oil Co. v, Petro- 
lite Corp., D.C.Tcx., 58 P.Supp. 716 
—Basic Poods Sales Corp. v. Moy¬ 
er, D.C.Pa., 66 F.Supp. 449—^Alex¬ 
ander V. Creel, D.C.Mich., 64 P. 
Supp. 662—Garner v. Mengel Co., 

D. C.Ky., 50 P.Supp. 794—Ritholz 

V. Bailey, D.C.Ark., 46 F.Supp. 48 
—Caldwell v. Travelers Ins. Co., D. 

C. Ark., 45 F.Supp. 573, reversed on 
other grounds, C.C.A., Travelers 
In.s. Co. V. Caldwell, 133 P.2d 649. 
certiorari denied 64 S.Ct. 35. 320 
U.S. 730, 88 L.Ed. 436—Manhattan 
Land & Fruit Co. v. Burns, D.C.La., 
43 F.Supp. 361—^Winkler v. Dan¬ 
iels, D.C.Va., 43 F.Supp. 265—Wells j 
v. Irwin, D.C.Tex., 43 P.Supp. 212— 
Western Mut. Fire Ins. Co. v. Lam- 
son Bro.s. & Co., D.C.Iowa, 42 P. 
Supp. 1007—Grosvonor v. Guenther, 

D. C.Mich, 42 F.Supp. 249—Com¬ 
mercial Standard Ins. Co. v. Blank¬ 
enship, D.C.Tenn., 40 F.Supp. 618— 
Employers Mut. Liability Ins. Co. 
of Wisconsin v. Andrus, D.C.Ala., 
39 F.Supp. 605—Associated Indem¬ 
nity Corporation v. Garrow Co., D. 

C. N.Y., 39 P.Supp. 100—Coca-Cola 
Co. v. Christopher, D.C.Mich., 37 
F.Supp. 216—Ratigan v. American 
United Life Ins. Co., D.C.Mich., 37 
F.Supp. 16—^Kentucky River Coal 
Corporation v. Singleton, D.C.Ky., 
36 F.Supp, 123—^Williams v. James, 

D. C.La., 34 P.Supp. 61—Standard 

Oil Co. V. Green, D.C.Iowa, 34 F. 
Supp. 30, reversed on other 
grounds, C.C.A., Green v. Phillips 
Petroleum Co., 119 P.2d 466, cer¬ 
tiorari denied Phillips Petroleum 
Co. V. Green, 62 S.Ct. 72, 314 U.S. 
637, 86 L.Ed. 511—Thruston v. 

Nashville & American Trust Co., 
D.C.Tenn,, 32 P.Supp. 929—Stew¬ 
art v. Patton, D.C.Tenn., 32 F. 
Supp. 676—Lloyd Moore, Inc., v. 
Schwartz, D.C.Pa., 26 F.Supp. 188— 
Junk V. R. J. Reynolds Tobacco 
Co., D.C.Va.. 24 F.Supp. 716— 
Murphy v. North American Co., 
D.C.N.Y., 24 P.Supp. 471—^Wenzel 
& Henoch Const. Co. v. Metropoli¬ 
tan Water Dist. of Southern Cali¬ 
fornia, D.C.Cal., 18 F.Supp. 616— 
Lincoln Nat. Bank of Cincinnati, 
Ohio, V. De Courtney, D.C.N.Y., 14 


F.Supp. 997—Ohio Casualty Ina 
Co. V. Plummer, D.C.Tex., 13 P. 
Supp. 169—Henderson Co. v. 
Thompson, D.C.Tex., 12 F.Supp. 619 
—Turman Oil Co. v. Lathrop, D.C. 
Okl., 8 F.Supp. 870—Siegel v. 
Waynesboro Knitting Co., D.C.N. 
Y., 7 P.Supp. 693—Chicago, M., St. 
P. & P. R. Co. V. Hedges, D.C. 
Wash., 5 F.Supp. 752. 

Central Power Co. v. City of 
Hastings, D.C.Neb., 62 P.2d 487— 
Haarlem Terminals v. Moehlenpah, 
D.C.N.Y., 43 F.2d 205—Ohio Oil Co. 
v. McFarland, D.C.La., 28 P.2d 441, 
vacated on other grounds Ohio Oil 
Co. V. Conway, 49 S.Ct. 266, 279 U. 
S. 813, 73 L.Ed. 972—Fidelity & 
Deposit Co. of Maryland v. A. S. 
Reed & Co., D.C.Pa., 16 P.2d 502— 
Branch v. City of Sour Lake, D.C. 
Tex., 9 F.2d 971, affirmed, C.C.A., 
City of Sour Lake v. Branch, 6 F.2d 
356 and certiorari denied 46 S.Ct. 
24. 269 U.S. 665, 70 L.Ed. 414. 

Holbert v. Chase. D.C.S.C., 12 P. 
R.D. 171—Magee v. McNany, D.C. 
Pa., 10 P.R.D. 6—Manischewitz 
Pood Products v. Rosenberg, D.C. 
Pa., 9 P.R.D. 115—Middle We.st 
Const. V. Metropolitan Dist., D.C. 
Conn., 2 P.R.D. 117—Brown Paper 
Mill Co. V. Agar Mfg. Corporation, 
D.C.N.Y., 1 F.R.D. 579. 

26 C.J. p 747 note 37. 

Ancillary or Incidental jurisdiction 
independent of citizenship of par¬ 
ties see supra § 13. 

Determination of all issues where 
jurisdiction exists by reason of di¬ 
versity of citizenship see supra 9 
11 . 

Jurisdiction of suits by assignees or 
subsequent holders to foreclose 
mortgage or deed of trust see infra 
9 67. 

“Jurisdiction” defined 

“Jurisdiction,” within statute giv¬ 
ing federal district court original Ju¬ 
risdiction of civil suits between citi¬ 
zens of different states if subject 
matter in controversy exceeds three 
thousand dollars, is the power to de¬ 
cide a case on its merits. 

U.S.—^Employers Mut. Liability Ins. 
Co. of Wisconsin v. Andrus, D.C. 
Ala., 39 F.Supp. 605. 

Kixnlts of jurisdiction 

The requirements for Jurisdiction 
of a federal court on the ground of 
diversity of citizenship must be 
viewed In the perspective of consti¬ 
tutional limitations on the judicial 
power of federal courts and of the 
judiciary acts in defining the au¬ 
thority of the federal courts when 
they sit, in effect, as state courts. 
The United States Supreme Court in 
defining the boundaries of Jurisdic¬ 
tion of federal courts on the ground 
of diversity of citizenship must be 
mindful of the congressional policy 
of jealous restriction, of avoiding 
offense to state sensitiveness, and of 
relieving federal courts of the over- 
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versy,*® with some exceptions, such as domestic 
relations, discussed supra § 4 and probate matters, 
considered supra § 12 which are regarded as within 
the exclusive jurisdiction of the state courts. As 
discussed in Admiralty § 8, the statutory grant of 
exclusive maritime jurisdiction to the admiralty side 
of the federal courts contains an exception saving 


to suitors their common-law remedies, and 
where a maritime cause may be maintained in the 
state courts under such saving clause, it may like¬ 
wise be maintained on the law side of the federal 
courts provided there is diversity of citizenship and 
the jurisdictional amount is involved.^O-® Jurisdic- 


whelmin^ burden of business that In- j 
trinsically belonisrs to state courts in 
order to keep them free for their 
distinctive federal business which 
has been the dominant note in suc¬ 
cessive enactments relating to di¬ 
versity jurisdiction. 

U.S.—City of Indianapolis v. Chase 
Nat. Bank of City of New York, 
Ind., 62 S.Ct. 16, 314 U.S. 63. 86 L.. 
Ed. 48, rehearing denied 62 S.Ct. 
355, 356. three cases, 314 U.S. 711, 
86 L.Ed. 48. 

Subrogation 

A public liability insurer which 
was a citizen of Indiana could stand 
on its own citizenship and sue a 
citizen of Ohio in a federal district 
court in Ohio, even though insured 
to whose rights insurer ^vas subro¬ 
gated was a citizen of Ohio. 

XJ.S,—Continental Casualty Co. v. 
Ohio Edison Co., C.C.A.Ohio, 126 
F.2d 423. 

30. U.S.-—Eastman Kodak Co. v. Na¬ 
tional Park Bank, D.C.N.Y., 231 F. 
320. affirmed. C.C.A.. 247 F. 1002— 
Howard v. National Tel. Co., C.C. 
W.Va., 182 F. 215. 

25 C J. p 747 note 39. 

Federal jurisdiction of habeas corpus 
proceeding on ground of diverse 
citizenship see Habeas Corpus S 
68 . 

Matter in “controversy” within 
judicial code defining jurisdiction of 
district courts is the subject of the 
litigation or the matter for which 
suit is brought. 

U.S.—Turman Oil Co. v. Lathrop, D.C. 

Okl., 8 F.Supp. 870. 

Federal court held to have Jurisdic¬ 
tion of 

(1) Action for declaratory Judg¬ 
ment. 

U.S.—Pure Oil Co. v. Petrolite Corp., 
D.C.Tex., 58 F.Supp. 716—Ohio Cas. 
Ins. Co. V. Callaway, D.C.Okl., 45 
F.Supp. 586. affirmed, C.C.A., 134 
P.2d 788—Caldwell v. Travelers 
Ins. Co.. D.C.Ark., 46 F.Supp. 673, 
reversed on other grounds, C.C.A., 
Travelers Ins. Co. v. Caldwell, 133 
F.2d 649, certiorari denied 64 S.Ct. 
35, 320 U.S. 736, 88 L.Ed. 436. 

<2) Action for libel and slander. 
U.S.—^Mississippi Pub. Corp. v. Mur- 
phree, Miss., 66 S.Ct 242, 326 U.S. 
438, 90 L.Ed. 185. 

Stranford v. Pennsylvania R. Co., 
D.aN.J., 166 F.Supp. 680. 

<8) Adverse suit with respect to 
mining rights. 


U.S.—Blackburn v. Portland Gold 
Min. Co„ Colo., 20 S.Ct 222, 175 U. 
S. 671, 44 L.Ed. 276. 

40 C.J. p 879 note 78. 

(4) Bill for foreclosure. 

U.S.—Connecticut Mut. Life Ins. Co. 

v. Crawford. C.C.I11., 21 F. 281. 

42 C.J. p 28 notes 47-60. 

(5) Contract action. 

U.S.—Lorentz v. R. K. O. Radio Pic¬ 
tures. C.C.A.Cal., 155 F.2d 84. cer¬ 
tiorari denied 67 S.Ct 81, 329 U.S. 
727, 91 L.Ed. 629. 

Pittman Const. Co. v. Housing 
Authority of Opelousas, D.C.La., 
167 F.Supp. 617—De Priest v. Penn¬ 
sylvania R. Co., D.C.N.J., 145 F. 
Supp. 596, appeal dismissed, C.A., 
Day V. Pennsylvania R. Co., 243 
F.2d 485. 

(6) Interpleader action. 

U.S.—Klaber v. Maryland Casualty 
Co., C.C.A.Neb., 69 F.2d 934, 106 
A.L.R. 617—United Life & Acci¬ 
dent Ins. Co. v. Reynolds, C.C.A. 
Conn., 62 F.2d 776. 

Helis v. Vallee, D.C.La., 34 F. 
Supp. 467, affirmed, C.C.A., Gordon 
V. Vallee, 119 F.2d 118, certiorari 
denied 62 S.Ct 86, 314 U.S. 644, 86 
L.Ed. 617—John Hancock Mut. 
I..ife Ins. Co. v. Kegan, D.C.Md., 22 
F.Supp. 326—Penn Mut Life Ins. 
Co. V. Meguire, D.C.Ky., 13 F.Supp. 
967. 

Connecticut General Life Ins. Co. 
of Hartford, Conn., v. Yaw, D.C.N. 
Y., 63 F.2d 684. 

(7) Law action on drainage dis¬ 
trict bonds and coupons. 

U.S.—Roswell Drainage Dist. v. 
Parker, C.C.A.N.M., 63 F.2d 793. 

(8) Proceedings by municipality to 
condemn nonresident’s lands, to de¬ 
termine the compensation, after ap¬ 
praisement only, and when no resi¬ 
dent defendant is interested. 

N.C.—Town of Morganton v. Hutton 
& Bourbonnais Co., 122 S.E. 842, 
187 N.C. 736. 

(9) Statutory action to quiet title 
to mining property. 

U.S.—Gillis V. Downey, Wyo., 85 F. 
483, 29 C.C.A. 286. 

(10) Stockholder’s derivative ac¬ 
tion. 

U.S.—^Prlce V. Gurney, Ohio, 66 S.Ct. 
613, 324 U.S. 100, 89 L.Ed. 776. 

(11) Stockholder’s suit to dissolve 
corporation. 

U.S.—Jacobs V. Mexican Sugar Co., 
C.C.N.J.. 130 F, 689. 
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(12) Suit based on unfair compe¬ 
tition. 

U.S.—Neely v. Boland Mfg. Co., D.C. 
Minn., 170 F.Supp. 773—Sylvania 
Kler. Produrls, ln«*. v. Dura Elec. 
Lamp Co., D.C.N.J., 144 F.Supp. 112, 
affirmed, C.A., 247 F.2d 730—Na¬ 
tional Tuberculosif- Ass’n v. Sum¬ 
mit County Tu’)erculo.sis and 
Health Ass’n. D.C.(>hlo, 122 F.Supp. 
654—Louisville Taxicab & Trans¬ 
fer Co. v. Yellow Cab Tran.sit Co., 
D.C.Ky., 63 F.Supp. 272, motion 
denied 68 F.Supp. 950, modified on 
other grounds, C.C A.. 147 F.2d 407 
—Coca-Cola Co. v. Busch, D.C.Pa., 
44 F.Supp. 405. 

United Drug Co. v. Pnrodney, 
D.C.N.Y., 24 F.2d 577. 

(13) Suit to enjoin the picketing of 
an employer’s busine.'^s. 

U.S—Lauf V. E. G. Shinner & Co. 
Wis., 58 S.Ct. 678, 303 U.S. 323, 82 
L.Ed. 872. 

(14) Suit to protect claimed fran¬ 
chise rights. 

U.S.—Cciitial Power Co. V. City of 
Hastings, D.C Nob., 52 P.2d 487. 

(15) Suit by depositors In closed 
state bank against state .superintend¬ 
ent of bank.s and stockholders of 
closed bank for accounting of assets. 
U.S.—Binsfield v. Johnson, D.C.Mont., 

6 F.Supp. 29. 

(16) Suit for discovery and other 
relief. 

U.S.—^Doyle v. Lorlng, C.C.A.Conn., 
107 F.2d 337, certiorari denied 60 S. 
Ct. 808, 309 U.S. 686, 84 L.Ed. 1029. 

(17) Suit for determination of 
rights under will. 

U.S.—Higgins v. Eaton, N.Y., 183 F. 

388, 105 C.C.A. 608. 

69 C.J. p 863 notes 81, 83. 

(18) Wrongful death action. 

U.S.—Suders v. Campbell, D.C.Pa., 
73 F.Supp. 112. 

(19) Wrongful discharge action. 
U.S.—Cunningham v. Erie R. Co., C. 

A.N.Y., 266 F.2d 411—Stack v. New 
York Cent. R. Co., C.A.N.T.. 258 
F.2d 739. 

30.5 U.S.—Troupe v. Chicago, Du¬ 
luth & Georgian Bay Transit Co., 
C.A.N.Y., 234 P.2d 253—Watlack v. 
North Atlantic & Gulf S. S. Co., C. 
A.Pa., 202 F,2d 280—Jordine v. 
Walling, C.A.Pa., 186 F.2d 662— 
Modin V. Matson Nav. Co., C.C.A. 
Cal., 128 F.2d 194. 

Mozingo v. Consolidated Const. 
Co., D.C.Va., 171 F.Supp. 896—Han- 
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tion depends on the existence of a “controversy 
and a statute requiring suit in the district of either 
party’s residence does not affect the courts’ general 
jurisdiction of all civil suits between citizens of 
different states.32 

Jurisdiction of inferior federal courts, see supra 
§ 4(1), based on diversity of citizenship is entirely 
statutory, ^nd the rule stated supra § 5 that stat¬ 
utes conferring jurisdiction on the federal courts 
are to be strictly construed applies to the statute 
conferring diversity jurisdiction.33.6 Under the 


statute, it has been held that the district court has 
jurisdiction on account of diversity of citizenship 
only over civil actions, and that the court has no 
jurisdiction of an action which, although in the 
form of a civil suit, is in its essence a proceeding 
under the criminal laws of a state.34 

Where the subject matter of the action is not such 
as to confer jurisdiction, as where it docs not in¬ 
volve a federal question, the federal courts have 
no jurisdiction in the absence of diversity of citizen¬ 
ship,35 and, even if diversity of citizenship ex- 


sen V. A.S.D. S.S. V. Endhorg, D.C. 
N.Y„ 155 F.Supp. 387—Mclleck v. 
Oliver J. Olson & Co., D C.Cal., 149 
F.Supp. 481—Turner v. Wilson Line 
of Massachusetts, Inc., D.C.Mass., 
142 P^Supp. 264, affirmed, C.A., 24 2 
P^2d 414—^IVatlack v. North Atlan¬ 
tic & Gulf S. S. Co., D.C.Pa.. 107 F. 
Supp. 162, affirmed, C.A.. 202 F.2d 
280—Catherall v. Cunard S S. Co., 
D.C.K.y., 101 F.Supp. 230—Noset v. 
Skil).s A/S Oil Exp. Co. of Moss, 
Norway, D C.N.Y., 93 F.Supp. 530 
—McDonald v. Cape Cod Trawling 
Corp, DC Mass, 71 F.Supp. 888. 
Wa.sh.—Williams v. Steam.ship Mut. 
Underwriting Ass’n, 273 P.2d 803, 
45 Wn.sh.2(l 209. 

Actions by seamen see Seamen § 208. 
Maritime actions involving “federal 
questions” see infra § 30. 

31. US.—Engel v. Tribune Co., C.A. 
Ill,, 189 F.2d 176—Maryland Cas¬ 
ually Co. v. Boyle Const. Co., C.C. 
A.S.C., 123 F.2d 558, 

Ashley V. American Mut. Liabil¬ 
ity Ins. Co., D.C.Cal., 167 F.Supp. 
125—Lloyd Moore, Inc. v. Schwartz, 
D.C.l»a., 26 F.Supp. 188. 

Dayton Veneer & Lumber Mills 
V. Cincinnati, N. O. & T. P. By. Co., 
D.C.Tenn., 1 F.R.D. 444. 
“Controversy” as used in constitu¬ 
tional grant of Judicial power see 
supra § 1. 

Claim which haa no aacistenos la 
fact, and is fraudulently asserted in 
complaint, is Incapable of supporting 
Jurisdiction of federal court. 

U.S.—French v. Jeffries, C.C. A.Ill., 
149 F.2d 555, certiorari denied 66 S. 
Ct. 93, 326 U.S. 755, 90 L.Ed. 453. 

Jnstiolahla controversy 

To confer jurisdiction on federal 
courts on the ground of diversity of 
citizenship, the case must present a 
Justiciable controversy. 

U.S.—Farmers’ State Bank of New 
Washington, Ohio, v. Board of 
Com’rs of Jensen Bridge Dlst., D. 
C.Fla., 295 F. 7B6. 

Bona fide controversy 

A bona flde controversy between 
citizens of different states is neces¬ 
sary to support federal court Juris¬ 
diction which depends on diversity 
of citizenship. 


U.S.—Maryland Casualty Co. v. Boyle i 
Const. Co.. C.C.A.S.C.. 123 F.2d 558. j 

32. U.S.—Olberding v. Illinois Cent. 
R. Co., Ky., 74 S.Ct. 83, 346 U.S. 
338, 98 L.Ed. 39. 

Brooks V. Yarbrough, C.C.A.Okl., 
37 F.2d 527. 

Employers Mut. Liability Ins. Co. 
of Wisconsin v. Andrus, D.C.Ala., 
39 F.Supp. 605. 

Territorial limitations and district.*! 
in which actions must be brought 
see supra §§ 16-25. 

33. U.S.—McCaffrey v. Wilson & Co., 
D,C.Mns.s„ 10 F.2d 368. 

Not constitutional right 

Right of plaintiff to enforce claims 
set out in his complaint In federal 
court in a diversity case is not a con¬ 
stitutional right. 

U.S.—Blair Holdings Corp. v. Rubin¬ 
stein, D.C.N.Y., 133 F.Supp. 496. 

33.5 U.S —Thomson v. Ga.skill, Neb., 
62 S.Ct, 673, 315 U.S. 442, 86 L.Ed. 
951—City of Indianapolis v. Cha.se 
Nat. Bank of City of New York, 
Ind., 62 S.Ct. 15, 314 U.S. 63, 86 L. 
Ed. 47, rehearing denied 62 S.Ct. 
355, 356, three cases 314 U.S. 714, 
86 L.Ed. 569. 

Trust Co. of Chicago v. Penn.syl- 
vania R. Co., C.A.Ill., 183 F.2d 640. 

Seideman v. Hamilton, D.C.Pa., 
173 F.Supp. 641—Garfield Local 13- 
666 Oil, Chemical and Atomic 
Workers Intern. Union, AFL-CIO 
v. Heyden Newport Chemical Corp., 
D.C,N.J., 172 F.Supp. 230—Harris v. 
American Legion, D.C.Ind., 162 F. 
Supp. 700—Detres v. Lions Bldg. 
Corp., D.C.Ill., 136 F.Supp. C99, re¬ 
versed on other grounds, C.A., 234 
F.2d 696—Blair Holdings Corp. v. 
Rubinstein. D.C.N.Y.. 133 F.Supp. 
496—^Asbury v. New York Life Ins. 
Co., D.C.Ky., 45 F.Supp. 613—Scar¬ 
borough V, Mountain States Tele¬ 
phone & Telegraph Co., D.C.Tex., 
45 F.Supp. 176. 

Continental Min. & Mill. Co. v. 
Migliacclo, D.CUtah, 16 F.R.D. 217. 
Pnbllo policy requires that federal 
court should not be asked to widen 
federal diversity Jurisdiction. 

U.S.—^Delaware River Joint Toll 
Bridge Commission v. Miller, D.C. ^ 
Pa., 147 F.Supp. 270. I 
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Not to be widened 

Court should not be astute to widen 
federal diverssity Juri.sdlction. 

U.S.—McCoy V. Siler, C.A. Pa., 205 
F.2d 498, certiorari denied 74 S.Ct. 
120, 346 U.S. 872, 98 L.El. 380. 

Fitzgerald v. Southern Ry. Co., 
D.C.N.Y., 176 F.Supp. 445—-Stein v. 
Meyer, D.C.Pa., 150 F.Supp. 365. 
Clear purpose of Congress, in con¬ 
ferring diversity Juri.«idiclion on fed¬ 
eral courts, has been to close the fed¬ 
eral courts to litigants who properly 
should litigate their controversies in 
slate tribunals except where there 
exists a real diversity of citizenship. 
U.S.—Steinberg v. Toro, D.C.Puerts) 
Rico, 95 F.Supp. 791. 

34. U.S.—Tillitson v. Milmore, D.C. 
Mass., 30 F.2d 669. 

Civil and criminal jurisdiction of 
federal courts generally see supra 
§ 4(3). 

35. U.S.—Baltimore & O. R. Co. v. 
City of Parkersburg, W.Va., 45 S 
Ct. 382, 268 U.S. 35. 69 L Ed. 834. 

Copra v. Suro, C.A.Puerto Rico, 
236 F.2d 107—Milan v. Kausch, C. 
A.Mich., 194 P.2d 263—Foreman v. 
Mesirow, C.C.A.Fla., 167 F.2d 711 
—Bomar v. Bogart, C.C.A.N.Y., 159 
F.2d 338—Thomason v. Works 
Projects Administration, C.C.A.Ida- 
ho, 138 F.2d 342—^Williams v. Em¬ 
ployers Mut. Liability Ins. Co. of 
Wisconsin, C.C.A.Ala., 131 P.2d 601 
—Gardner v. Schaffer, C.C.A.Mo., 
120 F.2d 840—Polk v. Monsell, C. 

C. A.Okl., 71 F.2d 816—Lee v. Ed¬ 
munds, C.C.A.Fla., 66 P.2d 122— 
Rockmore v. New Jersey Fidelity 
& Plate Gla.ss Ins. Co., C.C.A.N.Y., 
65 r.2d 341—Matthew v. Coppln, 
aC.A.Cnl., 32 F.2d 100. 

Spampinato v. M. Breger & Co., 

D. C.N.Y., 176 F.Supp. 149, affirmed 
270 P.2d 46—^A. E. Borden Co. v. 
Wurm, D.C.Me., 174 F.Supp. 606— 
Mitchell V. Gundlach, D.C.Md., 1.36 
F.Supp. 169—Brock v. Brotherhood 
of Sleeping Car Porters, Train, 
Chair Car, Coach Porters and At¬ 
tendants, D.C.La., 129 F.Supp. 849 
—Baumohl v. Columbia Jewelry 
Co. of Annapolis. Md.. D.C.Md., 127 
F.Supp. 866—^Leppard v. Jordan’s 
Truck Line, D.C.N.C., 116 F.Supp. 
130—^Erickson v. Pacific Greyhound 
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§ 55 FEDERAL COURTS 

ists, the courts have no jurisdiction if the amount 
in controversy is less than the jurisdictional 
amount but, if the necessary diversity of citizen¬ 
ship and jurisdictional amount exist, the parties 
have a right to have their controversies determined 
in the federal courts,37 and should not be deprived 
of that right except where the clearest of causes 
therefor exist.38 

The motive with which a party invokes the juris¬ 
diction of a federal court is immaterial;39 nor can 
the fact that a plaintiff is given a different remedy 
in the state courts affect the jurisdiction of a federal 
court to entertain his action where he has the right 
to sue in that court by reason of his citizenship 
and the amount involved.^® Courts of the United 
States have the same power with respect to non¬ 


residents as state courts, and their jurisdiction is not 
defeated by the fact that a party is a nonresident.^^ 

The citizenship as an individual of the director 
general of railroads cannot give a federal court 
jurisdiction on the ground of diverse citizenship of 
an action brought against him in his official capac- 

ity.^3 

The place where a transitory cause of action arose 
is irrelevant in determining whether or not diversity 
jurisdiction exists.^3.6 

A state is not a citizen within the law conferring 
federal jurisdiction where diversity of citizenship 
exists,*^3 and hence the federal courts have no ju¬ 
risdiction, on the ground of diverse citizenship, of 
a suit between a state and a citizen or corporation 
of another state,even if the state has consented to 


Lines, D.C.Cal., 56 F.Supp. 938— 
Block v, Warner Bros. Circuit Man- 
asrement, D.C.Pa., 36 F.Supp. 842— 
Engrler v. General Electric Co., D. 
C.N.T., 32 F.Supp. 913—Engrler v. 
General Electric Co.. D.C.N.T., 29 
F.Supp. 421—^Allen v. Clark. D.C. 
Cal., 22 F.Supp. 898—Johnson v. 
Thomas, D.C.Tex., 16 F.Supp. 1013. 

In re Macklem. D.C.Md., 28 F.2d 
417—Hall V. Glenn. D.C.Cal., 247 F. 
997. 

Controversies between citizens of 
same state see Infra S 73. 
Jurisdiction based on subject matter 
see supra 89 27-43. 

Wltere suitor eloots to sue at oom- 
mou law instead of in admiralty, 
case, for Jurisdictional purposes, will 
be treated as other common-law ac¬ 
tions, including requirement of di¬ 
versity of citizenship. 

U.S.—Stamp V. Union Stevedoring 
Corporation, D.C.Pa., 11 F.2d 172. 

]LlberalisatioiL of rules 

Pact that rules of Joinder of per¬ 
sons are now more liberal than for¬ 
merly could not lay a foundation for 
federal Jurisdiction which did not ex¬ 
ist when statute regarding Jurisdic¬ 
tion of federal district court was 
passed. 

U.S.—Cashmere Valley Bank v. Pa- 
clflc Fruit & Produce Co., D.C. 
Wash., 33 F.Supp. 946. 

36. U.S.—Applegate v. Applegate, D. 
C.Va., 39 F.Supp. 887—Pure Oil Co. 
V. Puritan Oil Co., D.C.Conn,, 39 F. 
Supp. 68. 

25 C.J. P 977 notes 34, 36. 
Jurisdictional amount generally see 
infra 9 310. 

37. U.S.—Bates v. Days, C.G.Mo., 11 
F. 529, 3 McCrary 616. 

Right to decline jurisdiction see su¬ 
pra 9 10(1). 

38. U.S.—Grodsky V. Sipe, D.C.U1., 
30 F.Supp. 656. 


39. U.S.—Stewart v. Patton, D.C. 
Tenn., 32 F.Supp. 675. 

25 C.J. p 747 note 41. 

40. U.S,—Herring v. Modesto Irr. 
Dist., C.C.Cal., 95 F. 705. 

41. U.S.—Barrow S. S. Co. v. Kane. 
N.T., 18 S.Ct. 626, 170 U.S. 100, 
42 L.Ed. 964. 

42. U.S.—Walters v. Payne, C.C.A. 
Pa., 292 F. 124, certiorari denied 
44 S.Ct, 136, 263 U.S. 715, 68 L.Ed. 
521. 

42.5 U.S.—Seavey v. Boston & M. R. 

R. , C.A.Mass., 197 F.2d 486. 

43. U.S.—State Highway Commis¬ 
sion of Wyoming v. Utah Const. 
Co., Wyo., 49 S.Ct. 104, 278 U.S. 
194. 73 L.Ed. 262. 

Chicago, R. I. & P. R. Co. v. 
Long. CJl.Iowa, 181 F.2d 296— 
Broadwater-Missouri Water Users' 
Ass’n V. Montana Power Co., C.C.A. 
Mont., 139 P.2d 998—People of 
State of California ex rel. McCol- 
gan V. Bruce, C.C.A.Cal. & Nev., 129 
F.2d 421. 147 A.L.R. 782, certiorari 
denied 63 S.Ct. 157, 317 U.S. 678, 
87 L.Ed. 544, rehearing denied 63 

S. Ct. 265, 317 U.S. 710, 87 L.Ed. 
566—Craig v. Southern Natural 
Gas Co., C.aA.MIss., 126 F.2d 66— 
State of North Dakota v. National 
Milling & Cereal Co., C.C.A.N.D., 
114 F.2d 777—O’Connor v. Slakor, 

C. C.A.Neb., 22 F.2d 147, appeal dis¬ 
missed Slaker v. O’Connor, 49 S.Ct. 
158, 278 U.S. 188, 73 L.Ed. 258— 
Hertz V. Knudson, C.C.A.Mlnn., 6 
F.2d 812. 

Smith V. Columbia County, Or., 

D. C.Or., 166 F.Supp. 140—John & 
Sal’s Automotive Service, Inc. v. 
Sinclair Reflnlng Co., D.C.N.Y., 165 
F.Supp. 618—Creedon v. State of 
New Hampshire, D.C.N.H., 154 F. 
Supp. 176—Sun Oil Co. v. Humble 
Oil & Refining Co.. D.C.Tex., 88 P. 
Supp. 658, modified on other 
grounds, C.A., Humble Oil & Refln- 
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Ing Co., 190 F.2d 191, rehearing de¬ 
nied 191 P.2d 705, certiorari denied 
72 S.Ct. 367, 342 U.S. 920, 96 L.Ed. 
687—Kansas City Southern Ry. Co. 
V. Morley, D.C.Ark., 88 F.Supp. 300 
—In re Judicial Ditch No. 24 in 
Freeborn and Mower Counties, P C. 
Minn., 87 F.Supp. 198—Arkansas 
State Game and Fish Commis.9ion 
v. W. R. Wrape Stave Co., D.C.Ark. 
76 F.Supp. 323—Commonwealth of 
Massachusetts v. McHugh, P.C. 
Mass., 71 FSupp. 616—Higman 
Towing Co. V. Cocreham, D.C.La , 
70 F.Supp. 628, affirmed, C.C.A., 16.5 
F.2d 789—Query v. 206 Cases of 
Assorted Liquor, D.C.S C., 49 F 
Supp. 693—Fowler v. California 
Toll-Bridge Authority, D.C.Cal., 4 6 
F.Supp. 299, affirmed, C.C.A., 128 F. 
2d 549—Pacific Fruit & Produce* (\) 
V. Oregon Liquor Control Commis¬ 
sion, D.C.Or., 41 F.Supp. 175—Slut^* 
Life Ins. Co. v. Daniel, D.C.Tex., C 
F.Supp. 1016. 

26 C.J, p 747 note 43. 

State as not a citizen generally see 
Citizens 9 1a. 

Controversies to which a state is a 
party see supra 9 46 et seq. 

School district 

U.S.—Lowe V. Manhattan Beach City 
School Dist. of Los Angeles Coun¬ 
ty, C.A.Cal., 222 F.2d 258. 

44. U.S.—State Highway Commis¬ 
sion of Wyoming v. Utah Const. 
Co., Wyo., 49 S.Ct. 104, 278 U.S. 
194, 73 L.Ed. 262—Arkansas v. 

Kansas & T. Coal Co., Ark., 22 S. 
Ct. 47, 183 U.S. 186, 46 L.Ed. 144. 

Chicago, R. I. & P. R. Co. v. 
Long, C.A.Iowa, 181 P.2d 295— 
Broadwater-Missouri Water Users’ 
Ass’n v. Montana Power Co., C.C. 
A.Mont., 139 F.2d 998—People of 
State of California ex rel. McCol- 
gan V. Bruce, C.C.A.Cal. & Nev., 
129 P.2d 421, 147 A.L.R. 782, cer¬ 
tiorari denied 68 S.Ct. 167, 317 U.S. 
678, 87 L.Ed. 644 rehearing denied 
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be sued.^5 This rule applies although the suit is 
nominally by or against state officers or agencies, if 
it is in reality a suit by or against the state.^^*® In 
determining whether or not the suit is one by or 
against a state, the nature and effect of the pro¬ 
ceeding rather than the names of the titular parties 
arc controlling.^^!® The fact that an agency or 
commission is designated an instrumentality of the 
state by the state legislature is not conclusive as to 
whether a suit by or against it is one by or against 
the state for purposes of federal jurisdiction.^S-!^ 

The United States is not a citizen of a state within 
the law conferring jurisdiction on the federal courts 


FEDERAL COURTS §§ 5&-56 

where diversity of citizenship exists.^5-2® 

No rights of action are created by the provision 
giving to federal courts jurisdiction of controversies 
between citizens of different states.^® 

§ 56. -Wli^t Constitutes Citizenship 

With respect to Jurisdiction of the federal courts, citi¬ 
zenship has the same meaning as domicile, but a party 
must be a citizen of a state, and not merely of the United 
States. For purposes of jurisdiction, the domicile of a 
married woman is that of her husband, and the domicile 
of an unemancipated child is that of his father. 

Citizenship, with respect to the jurisdiction of the 
federal courts, has the same meaning as domicile 


63 S.Ct. 255, 317 TT.S. 710, 87 L.Ed. 
566—Craig* v. Southern Natural 
Gas Co., C.C.A Miss., 125 F.2d 66 
—State of North Dakota v. Nation¬ 
al Milling & Cereal Co., C.C.A.N.D., 
114 F.2d 777—State Highway Com¬ 
mission in Arkansas v. Kansas City 
Dndge Co., C.C.A.Ark.. 81 F.2d 689, 
certiorari denied Kansas City 
Bridge Co. v. State Highway Com¬ 
mission in State of Arkansas, 56 
S.Ct. 682, 298 U.S. 661, 80 L.Ed. 
1386—Cargile v. Now York Trust 
Co„ C.C.A.Ark., 67 F.2d 585, cer¬ 
tiorari denied New York Trust Co. 
V. Cargile, 54 S.Ct. 630, 292 U.S. 
625. 78 L.Ed. 1480. 

Oreedon v. State of New Hamp¬ 
shire, D.C.N.H.. 164 F.Supp. 176— 
Fowler v. California Toll-Bridge 
Authority. D.C.Cal., 46 F.Supp. 299, 
amrrned, C.C.A., 128 F.2d 649—Pa¬ 
cific Fruit & Produce Co. v. Oregon 
Liquor Control Commission, D.C. 
Or., 41 F..Supp. 176—Hunkin-Con- 
key Const. Co. v. Pennsylvania 
Turnpike Commission, D.C.Pa., 34 
F.Supp. 26. 

Mas.s.—Commonwealth v. Norman, 
144 N.E. 66. 249 Mass. 123. 

25 C.J. p 747 note 43. 

Interpleader suit cannot he main¬ 
tained in district court against offi¬ 
cials of different states If they are 
sued as agents and representatives of 
the states, as, in that case, the states 
themselves are interpleaded and a 
state is not a “citizen of the United 
States” within the statute. 

U.S.—Riley v. Worcester County 
Trust Co., C.C.A.Mos.s., 89 F.2d 69, 
affirmed 68 S.Ct. 186, 302 U.S. 292, 
82 L.Ed. 268. 

45. U.S.—O’Neill v. Early, C.A.Va., 
208 P.2d 286—State of North Dako¬ 
ta V. National Milling & Cereal Co., 
C.C.A.N.D., 114 P.2d 777. 

Pacific PYult & Produce Co. v. 
Oregon Liquor Control Commis¬ 
sion, D.C.Or., 41 F.Supp. 176—State 
Life Ins. Co. v. Daniel, D.C.Tex., 6 
F.Supp. 1015. 

45.6 U.S.—O’Neill v. Early, C.A.Va., 
208 F.2d 286—^People of State of 
California ex rel. McColgan v. 


Bruce, C.C.A.Cal. & Nev.. 129 F.2d 
421, 147 A.L.R. 782, certiorari de¬ 
nied 63 S.Ct. 167, 317 U.S. 678, 87 
L.Ed. 644, rehearing denied 63 S.Ct. 
255. 317 U.S. 710, 87 L.Ed. 666. 

Kansas City Southern Ry. Co. v. 
Morley, D.C Ark., 88 F.Supp. 300. 

45.10 U.S.—Hertz v. Knudson, C.C. 
A.Minn., 6 P.2d 812. 

Fowler v. California Toll-Bridge 
Authority, D.C.Cal., 46 F.Supp. 299, 
affirmed, C.C.A,, 128 F.2d 649. 
Separate and distinct existence 
In determining question, suits by 
and against a state agency in the 
interests of the state are considered 
as suits by and against the state, ex¬ 
cept where the agency under settled 
state law is endowed with such a 
separate and distinct existence as 
that its activities are not those of the 
state, 

U.S.—Craig V. Southern Natural Gas 
Co., C.C.A.Miss., 126 F.2d 66. 

Suit by department of state or by 
an officer thereof in its behalf, 
against citizens of another state, was 
held a suit by the state, of which a 
federal court is without jurisdiction. 
U.S.—Hertz v. Knudson, C.C.A.Minn., 
6 F.2d 812. 

Snit by state tax collector against 
a citizen of another state to collect 
past-due and unpaid privilege taxes 
due the state by defendant was in 
effect a suit by the state, and federal 
jurisdiction could not be Invoked on 
ground of diversity of citizenship. 
U.S.—Craig v. Southern Natural Gas 
Co., C.C.A.Miss., 125 P.2d 66. 

Toll bridge authority consisting of 
a board composed of five state offi¬ 
cials and which represented the state 
in performance of traditional gov¬ 
ernmental function of building, oper¬ 
ating and maintaining bridges, was 
in reality the state, and court was 
without jurisdiction of suit against 
the authority based on an alleged 
diversity of citizenship, even though 
authority was authorized to sue and 
be sued. 

U.S.—Fowler v. California Toll- 
Bridge Authority, D.C.Cal., 46 P, 
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Supp. 299, affirmed, C.C.A., 128 P. 
2d 649. 

Turnpike commlssloa 

(1) State turnpike commission was 
held to have status of citizen of 
stato of which its members were 
citizens. 

U.S.—Guaranty Trust Co. of New 
York v. West Virginia Turnpike 
Commission, D.C.W.Va., 109 F. 
Supp. 286. 

(2) Florida Turnpike Authority, 
however, has been considered an arm 
or alter ego of the state and, there¬ 
fore, not a “citizen” within diversity 
of citizenshij) concept; and, accord¬ 
ingly, federal court would have no 
jurisdiction on diversity grounds, of 
condemnation suit brought by such 
authority against nonresident de¬ 
fendants. 

U.S.—Florida State Turnpike Au¬ 
thority V. Van Kirk, D.C.Fla., 146 
F.Supp. 364. 

45.15 U.S.—Guaranty Trust Co. of 
New York v. West Virginia Turn¬ 
pike Commission, D.C.W.Va., 109 
F.Supp. 286—Darby v. L. G. De 
Felice & Son, D.C.Pa., 94 F.Supp. 
535. 

45.20 U.S.—U. S. V. Dry Dock Sav¬ 
ings Institution, C.C.A.N.Y., 149 P. 
2d 917. 

First Nat. Bank of Brown.svJlle, 
Tex. V. U. S.. D.C.Tex., 172 F.Supp. 
757. 

46. U.S.—Paterlini v. Memorial Hos¬ 
pital Ass’n, Pa.. 247 F. 639, 643. 160 
C.C.A. 49, certiorari denied 38 S.Ct. 
334, 246 U.S. 665, 62 L.Ed. 929. 

25 C.J. p 748 note 45. 

47. U.S.—Ellis V. Southeast Const. 
Co., C.A.Ark., 260 P.2d 280—Oorpuz 
Juris SeowLdum cited in Stine v. 
Moore, C.A.La., 213 F.2d 446, 448. 

Seideman v. Hamilton, D.C.Pa., 
173 F.Supp. 641—Harris v. Ameri¬ 
can Legion. D.C.Ind., 162 P.Supp. 
700—Brown v. Pennell, D.C.Pa., 166 
F.Supp. 424—^McClanahan v. Gal¬ 
loway, D.aCal., 127 F.Supp. 929— 
Shaffer v. Tepper, D.C.Ky., 127 F. 
Supp. 892—Jennings v. Fanti, D.C. 
Pa., 96 F.Supp. 264—Taylor v. MU- 
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It imports permanent residence in a state with an ship, not on residence,<9-5 and although the place 
intention of remaining,^® and is not dependent on of residence is prima facie the domicile,®® residence 
birth.^® Diversity jurisdiction is based on citizen- alone is not the equivalent of citizenship.®^ 


am, D.C.Ark., 89 F.Supp. 880—^Val¬ 
entine V. Powers, D.CNeb., 85 F. 
Supp. 782-~Alla v. Kornfeld, D.C. 
Ill., 84 F.Supp. 823—Greene v. 
Keim, D.CPa., 74 F.Supp. 950—Vis- 
Intainer v. Hazleton Auto Bus Co., 
D.C.Pa., 61 F.Supp. 683-*Messick v. 
Southern Pa. Bus Co., D.C.Pa., 59 
F.Supp. 799—^Humphrey v. Fort 
Knox Transit Co., D.C.Ky., 58 F. 
Supp. 362, affirmed, C.C.A., 161 F.2d 
602—^Earley v. Hershey Transit 
Co., D.C.Pa., 66 F.Supp. 981—Sher¬ 
man V. Roosevelt Co., D.C.Mass., 48 
F.Supp. 434—Corpus Juris quoted 
la Shreveport Long Leaf Lumber 
Co. V. 'Wilson, D.C.La., 38 F.Supp. 
629, 631—Watters v. Ralston Coal 
Co., D.C.Pa., 38 F.Supp. 16. 

Haymes v. Columbia Pictures 
Corp., D.C.N.T.. 16 F.R.D. 118— 
Scott v. Pennsylvania R. Co., D.C. 
Pa., 9 P.R.D. 27. 

25 C.J. p 748 note 47. 

“Citizenship" and "domicile" synon¬ 
ymous generally see Citizens § 1 b. 
Change of citizenship or residence as 
affecting federal jurisdiction see 
infra § 71. 

Cltlzeaship depends oa domioUe 
U.S.—Tudor V. Leslie, D.C.Mass., 35 
F.Supp. 969—^Wlse v. Bolster, D.C. 
Wash., 81 F.Supp. 856—Prince v. 
New York Life Ins. Co., D.C.Mass., 
24 F.Supp. 41. 

Bomloile held test of oltisenship 
U.S.—Wendel v. Hoffman, D.C.N.J., 
24 F.Supp. 63, appeal dismissed, 

C. C.A., 104 F.2d 56. 

*<Citizen,” *<laha1}ltaat,** “resideat” 
held syaoayuous 

U.S.—Linton v. Cantrell, D.C.Tenn., 
34 F.Supp. 782. 

Standard Stoker Co. v. Lower, 

D. C.Md., 46 F.2d 678. 

Citlseashlp la state established 

U.S.—^Jennings v. Fantl, D.C.Pa., 96 
F.Supp. 264—Greene v. Keim, D.C. 
Pa., 74 F.Supp. 950. 

Berger v. City of Philadelphia, D. 
C.Pa., 8 P.R.D. 39. 

48. U.S.—Corpus Juris Seouadum 
cited la Stine v. Moore, C.A.La., 
213 P.2d 446, 448—Stockyards Nat. 
Bank of South Omaha v. Bragg, C. 

C. A.Utah, 293 F. 879. 

Kemna v. Brockhaus, C.C.Wls., 6 
F. 762, 10 Biss. 128. 

Burnham v. Rangely, C.C.Me., 4 
F.Cas.No.2,176, 1 Woodb. & M. 7— 
Butler V. Farnsworth, Pa., 4 F.Cas. 
No.2,240, 4 Wash.C.C. 101. 

Zellem v. Herring, D.C.Pa., 97 F. 
Supp. 103—Corpus Juris quoted la 
Shreveport Long Leaf Lumber Co. 
V. Wilson, D.C.La., 38 F.Supp. 629, 
631—^Watters v. Ralston Coal Co., 

D. C.Pa., 38 F.Supp. 16—Tudor v, 
Leslie, D,C.Mas8., 35 F.Supp. 969— 


Prince v. New York Life Ins. Co., 
D.C.Ma8S., 24 F.Supp. 41. 

26 Cjr. p 748 note 48. 

Freedom of choice 

(1) In determining federal court's 
jurisdiction on ground of diversity 
of citizenship, "domicile" is entirely 
a question of residence and freedom 
of will and both must concur in or¬ 
der that requisite domicile may be 
deemed to have been established, and 
the intention to acquire domicile of 
choice necessarily involves exercise 
of volition or freedom of choice not 
prescribed or dictated by external 
necessity; one cannot acquire "dom¬ 
icile" by any act done under legal 
or physical compulsion. 

U.S.—^Nobuo Hiramatsu v. Phillips, 
D.aCal.. 60 F.Supp. 167. 

(2) Plaintiffs who were Americans 
of Japanese ancestry and who had 
been evacuated from California and 
resided in Arizona under military 
compulsion could not maintain fed¬ 
eral court action against California 
residents on ground of diversity of 
citizenship, even though plaintiffs in¬ 
tended to reside permanently in Ari¬ 
zona after removal of the military 
restraint. 

U.S.—^Nobuo Hiramatsu v, Phillips, 
supra. 

(3) One moving from domicile un¬ 
der legal or physical compulsion and 
remaining in new abode in another 
state involuntarily does not attain a 
new residential status in such place 
of abode sufficient to warrant fed¬ 
eral court jurisdiction on ground of 
diversity of citizenship, regardless of 
his intention not to return to the 
state of his former domicile and to 
make a new home elsewhere after 
termination of compulsion. 

U.S.—^Nobuo Hiramatsu v. Phillips, 
supra. 

Zdentllloatloa with state 

"Citizenship," with respect to Ju¬ 
risdiction of federal court, signifies 
the identideation of a person with a 
state and a participation in its func¬ 
tions and implies a person possess¬ 
ing social and political rights and 
bearing social, political, and moral 
obligations to a particular stata 
U.S.—Messick v. Southern Pa. Bus 
Co., D.C.Pa., 69 F.Supp. 799. 

49. U.S.—Corpus Juris Becuudum 
cited ia Stine v. Moore, C.A.La., 
213 F.2d 446, 448. 

Hammerstein v. Lyne^ D.C.Mo., 
200 F. 166. 

49.5 U.S.—Jeffcott T. Donovan, C.C. 
A.Ariz., 135 F.2d 213. 

Brown v. Fennell, D,C.Pa., 165 F. 
Supp. 424—McClanahan v. Gallo¬ 
way, D.C.Cal., 127 F.Supp. 929— 
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Williams v. McDaniel, D.C.Nev., 119 
F.Supp. 247—Swensen v. McDaniel, 
D.C.Nev., 119 F.Supp. 162—Valen¬ 
tine V. Powers, D.C.Neb., 85 F.Supp. 
782. 

Robertson v. Limestone Mfg. Co., 
D.C.S.C., 20 P.R.D. 865. 

60. U.S.—^Kern v. Standard Oil Co., 
C.A.Minn., 228 F.2d 699, opinion 
supplemented, C.A., 230 F.2d 954— 
Corpus Juris Secundum cited in 
Stine V. Moore, C.A.La., 213 F.2d 
446, 448—Hanchett v. Blair, Nev., 
100 F. 817, 41 C.C.A. 76. 

Blair V. Silver Peak Mines, C.C. 
Nev., 93 F. 332—Kemna v. Brock¬ 
haus, C.C.Wls., 5 F. 7U2, 10 Biss. 
128. 

Butler V. Farnsworth, Pa., 4 F. 
Ca8.No.2,240, 4 Wa.sh.C.C. 101. 

Tudor V. Leslie, D.C.Mass., 35 F. 
Supp. 969. 

Besidence prima facie evidence of 
citizenship 

Plaintiff's residence In Ohio was 
prima facie evidence of his citizen¬ 
ship in that state which was not 
overcome by residence in Kentucky 
as a member of armed forces, and, 
in absence of any challenge to the 
jurisdiction or substantial evidence 
of voluntary relinquishment of an 
Ohio domicile, diversity of citizen¬ 
ship as basis for federal jurisdiction 
of suit against Kentucky association 
sufficiently appeared on the record as 
a whole. 

U.S.—Port Knox Transit v. Humph¬ 
rey, C.C.A.Ky., 161 P.2d 602. 

Place of voting and residence of a 
party may be considered as bearing 
on his intention as to state citizen¬ 
ship for purposes of federal jurisdic¬ 
tion on ground of diversity of citizen¬ 
ship. 

U.S.—Seegers v. Strzempek, D.C. 
Mich., 149 F.Supp. 36. 

51. U.S.—Mantin v. Broadcast Mu¬ 
sic, Inc., C.A.Cal., 244 F.2d 204— 
Corpus Juris Secundum cited in 
Stine V. Moore, C.A.La., 213 F.2d 
446, 448—Jeffcott v. Donovan, C.C. 
A.Ariz., 135 F.2d 213—Pioneer 
Southwestern Stages v. Wicker, C. 

C. A.Cal., 60 P.2d 681. 

Kemna v. Brockhaus, C.C.Wls., 6 
F. 762, 10 Biss. 128. 

Telesphore Couture v. Watkins, 

D. C.N.Y., 162 F.SUPP. 727—McClan¬ 
ahan V. Galloway, D.C.Cal., 127 F. 
Supp. 929—^Williams v. McDaniel, 
D.C.Nev., 119 F.Supp. 247—Swen¬ 
sen v. McDaniel, D.C.Nev., 119 F. 
Supp. 162—Garberson v. Garberson, 
D.C.Iowa, 82 F.Supp. 706—O’Con¬ 
nor v. Johnson, D.C.N.Y., 74 F. 
Supp. 870—^Humphrey v. Port 
Knox Transit Co., D.C.Ky., 68 F. 
Supp. 362, affirmed, C.CJL, 151 F. 
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FEDERAL COURTS § 56 


A resident of one state may be a citizen of anoth¬ 
er state^^ ® and citizenship in a particular state is 
not lost by absence therefrom, where the intention 
to return remains, ^2 even though such absence is 
protracted.53 Mere mental fixing of a residence 
or citizenship is not sufficient.®^ One does not lose 
his citizenship in a state by entering military service 
even though his duties carry him into another state 
or country.®^'® 

Married woman. For purposes of federal juris¬ 
diction, the domicile of a husband is also the domi¬ 
cile of the wife,®® and hence a husband and wife, 
not living apart under a legal separation, cannot 
be citizens of different states in such sense as to au¬ 
thorize a federal court to entertain jurisdiction of 
a suit between them;®® but after a divorce, a wife 
may acquire a domicile different from that of her 
former husband which will be recognized for the 
purpose of federal jurisdiction.Similarly, a wife 
who has been unlawfully deserted by her husband 
may establish a separate domicile and citizenship in 


a state other than her husband's;®^*® but it has 
been held that a wife does not acquire citizenship 
in a state other than her husband’s where she es¬ 
tablishes a separate residence under amicable cir- 
cumstances.®'^-!® 

Infant, For purposes of federal jurisdiction, the 
domicile of a child, unless he is emancipated, is that 
of his father;®® but a minor who has reached years 
of discretion and has no parents, grandparents, or 
statutory guardian may establish a domicile any¬ 
where for the purpose of federal jurisdiction.®® 

State citizenship necessary. The mere fact that 
one is a citizen of the United States does not give 
him or his adversary the right to resort to the fed¬ 
eral courts on the ground of diverse citizenship; 
for this purpose a state citizenship is necessary.®® 
One without a domicile in the United States may be 
a citizen of the United States but he is not a citizen 
of a state.®®*® A homeless wanderer, although he 
may be a citizen of the United States, is not a citi- 


2d 602—Arccadia Knitting Mills v. 
Minowitz, D.C.Pa., 61 F.Supp. 601 — 
Wyman v. Wyman. D.C.Npv . 49 P. 
Supp. 962—Corpus Juris auotod in 
Shreveport Long Leaf Lumber Co. 
V. Wilson, D.C.La., ,28 F.Supp. 029, 
631—Watters v. Ralston Coal Co., 
D.C.Pa., 38 F.Supp. 16. 

25 C.J. p 748 note 49. 

“Residence” as not equivalent to 
“citizenship” generally see Citi¬ 
zens Sib. 

Tribal Indian as not citizen within 
jurisdiction of federal courts on 
the ground of diverse citizenship 
see Indians § 8. 

Jurisdiction and venue 

“Citizenship” for purpose of estab¬ 
lishing jurisdiction of federal district 
court on basis of diversity of citizen¬ 
ship is not “residency” for venue 
purposes, former going to the juris¬ 
diction of court over subject matter 
of action while latter goes to matter 
of selection of proper district court 
in which jurisdiction over parties to 
be sued can be obtained, and latter 
can be waived while former cannot. 
U.S.—Jakubowski v. Central R. Co. 
of New Jersey, D.C.N.Y., 88 F.Supp. 
258. 

51.5 U.S.—Williams v. McDaniel, D. 
C.Nev., 119 F.Supp. 247—O'Connor 
V. Johnson, D.C.N.Y., 74 F.Supp. 
370. 

52. U.S.—Corpus Juris Beoundum 
cited iu Stine v. Moore, C.A.La., 
213 F.2d 446, 448. 

Illinois Life Ins. Co. v, Shenehon, 
C.C.Wls., 109 F. 674—^Alabama 
Great Southern R. Co. v. Carroll. 
Ala., 84 P. 772, 28 C.C.A. 207, re¬ 
hearing withdrawn 88 F. 986, 81 

86 C.J.S.~18 


C.C.A. 591—Chambers v. Prince, C. 

C. W.Va.. 75 F. 176. 

Butler V. Farnsworth, Pa., 4 P. 
Caa.No.2.240. 4 Wash.C.C. 101. 

Von Knorr v. Miles. D.C.Mass., 
60 F.Supp. 962, vacated on other 
grounds, C.C.A.. Von Knorr v. Gris¬ 
wold, 166 P.2d 287—Greene v. 
Keim, D.C.Pa., 74 F.Supp. 950— 
Corpus Juris quoted lu Shreveport 
Long Leaf Lumber Co. v. Wilson, 

D. C.La., 38 F.Supp. 629, 631—Lin¬ 
ton V. Cantrell, D.C.Tenn., 34 P. 
Supp. 782. 

26 C.J. p 748 note 50. 

53. U.S.—Corpus Juris Becunduu 

cited ia Stine v. Moore, C.A.La., 
213 P.2d 446, 448—Caldwell v. 

Firth, Ala., 91 P. 177, 33 C.C.A. 439. 

Greene v. Keim, D.C.Pa., 74 F. 
Supp. 950—Corpus Juris quoted ia 
Shreveport Long Leaf Lumber Co. 
V. Wilson, D.C.La., 38 F.Supp. 629, 
631. 

54. U.S.—Corpus juris Seeuaduai 
cited in Stine v. Moore, 213 F.2d 
446, 448. 

Linton V. Cantrell, D.C.Tenn., 84 
F.Supp. 782. 

54.5 U.S.—Seegers v. Strzempek, D. 
C.Mich., 149 F.Supp. 36. 

55. U.S.—Hatch v. Ferguson, C.C. 
Wash., 57 F. 969, affirmed 66 F. 668, 
14 C.C.A. 41. 

Seideman v. Hamilton, D.C.Pa,, 
173 F.Supp. 641—Seegers v. 
Strzempek, D.C.Mich., 149 F.Supp. 
85—Prince v. New York Life Ins. 
Co., D.C.Mass., 24 F.Supp. 41. 

26 C.J. p 748 note 52. 

Domicile of wife as that of her hus¬ 
band generally see Domicile i 12 
d (1). 


56. U.S.—Nichols V. Nichols, C.C. 
Mo., 92 F. 1. 

57. U.S.—Dachowitz v. Caplan, D.C. 
Pa., 20 F.Supp. 755. 

25 C.J. p 748 note 54. 

Separate domicile of wife after Judi¬ 
cial decree of divorce see Domicile 
§ 12 d (2) (d). 

57.5 U.S.—Gonzales v. Gonzales, D. 
C.Pa., 74 F.Supp. 883. 

57.10 U.S.—Seegers v. Strzempek, D. 
C.Mich., 149 F.Supp. 36. 

68. U.S.—Woolridge v. McKenna, C. 
C.Tenn., 8 P. 660. 

Domicile of Infant, until emancipa¬ 
tion, as that of father see Domicile 
S 12 b (2). 

59. U.S.—Bjornquist v, Boston & A. 
R. R. Co., Mass., 250 F. 929, 163 C. 
C.A. 179, 6 A.L.R. 961, certiorari 
denied 39 S.Ct. 11. 248 U.S. 673, 
63 L.Ed. 427. 

60. U.S.—Costan v, Manila Electric 
Co., C.C.A.N.Y., 24 P.2d 383—Vidal 
v. South American Securities Co., 
C.C.A.N.Y., 276 P. 855. 

Dallas Joint Stock Land Bank 
v. American Employers* Ins. Co., D. 

C. Tex., 86 F.Supp. 927—Cowell v. 
Ducas, D.C.N.Y., 2 F.Supp. 1. 

First Carolina Joint Stock Land 
Bank of Columbia v. New York Ti¬ 
tle & Mortgage Co., D.C.S.C., 59 F. 
2d 350. 

25 C.J. p 748 note 57. 

Action by or against corporation 
formed under act of Congress see 
infra S ®3. 

60.5 U.S.—^McClanahan v. Galloway, 

D. C.Cal., 127 F.Supp. 929—-Alla v. 
Kornfeld, D.C.111., 84 F.Supp. 828. 
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§§ 56-57 FEDERAL COURTS 

zen of any state for purposes of federal jurisdic- 
tion.^i 

§ 57. -Time as of Which Jurisdiction 

Determined 

As a general rule, if the Jurisdictional prerequisites 
for a diversity action are present when the suit is com¬ 
menced, subsequent events wiii not work an ouster of 
Jurisdiction. 

As a general rule, if the jurisdictional prerequi¬ 
sites for a diversity action are present when the 
suit is commenced, subsequent events will not work 
an ouster of jurisdiction.6i-B0 The test of jurisdic¬ 
tion is the citizenship of the parties®2 and the 
amount in controversy®® at the time when the action 
is commenced. It is not affected by a subsequent 
change of parties,®* or the substitution of one party 
for another,such as a substitution of the per¬ 
sonal representative of a party who has died pending 


the action.®5 Where a citizen of the same state as 
defendant is a necessary party plaintiff to a suit 
in a federal court when it is commenced, the court 
does not acquire jurisdiction because at some time 
during the pendency of the suit he may cease to 
be a necessary party;®® and, where the jurisdic¬ 
tion of the federal court has attached in an action 
at law against the receivers of a railroad, such ju¬ 
risdiction is not lost because the ownership of the 
railroad subsequently passes to citizens of the same 
state as plaintiff, or by reason of an order of a 
court in another district discharging the receivers, 
especially when it expressly provides that pending 
cases shall not be affected.®*^ 

However, the rule that diversity jurisdiction is 
determined by the citizenship of the parties at the 
time the action is instituted applies only where the 
nature of the action remains the same,®'^® and 


81. U.S.—Pannill v. Hoanoke Times 
Co., D.C.Va.. 252 P. 910. 

25 aJ. p 748 note 58. 
eiSO U.S.—Dery v. Wyer, C.A.N.T., 
266 P.2d 804. 

Preferred Acc. Ins. Co. v. Drod- 
dy. D.C.Tex., 129 P.Supp. 486. 

68 . U.S.—Boesenberg v. Chicago Ti¬ 
tle & Trust Co.. C.C.A,I11, 128 F. 
2d 246, 141 A.L.R. 665—Sanders v. 
Hall, C.C.A.Okl., 74 P.2d 399, cer¬ 
tiorari denied 65 S.Ct. 663, 296 U.S. 
739, 79 L.Ed. 1686—United Life & 
Accident Ins. Co. v. Reynolds, C.C. 
A.Conn., 62 P.2d 776—Irwin v. Mis¬ 
souri Valley Bridge & Iron Co., C. 
C.A.111., 19 P.2d 300, certiorari de¬ 
nied Irwin, Sherman & Ellis v. 
Missouri Valley Bridge & Iron Co., 

48 S.Ct. 86. 276 U.S. 540, 72 L.Ed. 
415, certiorari denied Irwin v. Mis¬ 
souri Valley Bridge & Iron Co., 48 
S.Ct. 204, 276 U.S. 672, 72 L.Ed. 433. 

Laskey v. Newtown Mining Co., 
C.C.Cal.. 66 P. 628. 

Seideman v. Hamilton, D.C.Pa., 
173 P.Supp. 641—Smith v. Potomac 
Edison Co.. D.C.Md., 166 P.Supp. 
681—Gorham v. Edwards, D.C.N. 
Y., 164 P.Supp. 781—Ellis v. South¬ 
east Const. Co., D.C.Ark., 168 F. 
Supp. 798, reversed on other 
grounds, C.A., 260 P.2d 280—^War¬ 
ner v. First Nat. Bank of Minneap¬ 
olis, D.C.Mlnn.. 135 P.Supp. 687— 
O’Neal V. National Cylinder Gas 
Co., D.aill., 103 P.Supp. 720—Ma¬ 
son V. Salter, D.C.La., 92 P.Supp. 
627—^Wyman v. Wyman, D.C.MaBS., 

49 P.Supp. 952—Shreveport Long 
Leaf Lumber Co. v. Wilson, D,C. 
La., 38 P.Supp. 629—Monks v. 
Barker, D.C.Mass., 85 P.Supp. 629 
—Monks V. Barker, D.C.Mass., 85 
P.Supp. 628—Individual Drinking 
Cup Co. V. Lily-Tulip Cup Corpora¬ 
tion, D.C.N.T., IB P.Supp. 898—Mc- 
Haney v. Cunningham, D.C.La., 4 F. 


2d 726—Tradesmen’s Nat. Bank & 
Trust Co. V, Johnson, D.C.Md., 54 
F.2d 367. 

Herrington v. Jones, D.C.La., 2 P. 
R.D. 108. 

26 C.J. p 748 note 59. 

Character of controversy, as deter¬ 
mining Jurisdiction of federal court 
on ground of diversity of citizenship, 
depends on the situation of the par¬ 
ties at time of commencement of ac¬ 
tion, as disclosed by allegations of 
complaint and uncontradicted allega¬ 
tions of plea in abatement. 

U.S.—Thompson v. Moore, C.C.A.Ark., 
109 F.2d 372, 

Supporting afildavlt 

In determining whether there is 
diversity of citizenship so as to give 
federal district court Jurisdiction, 
citizenship at the moment of the 
commencement of the action controls, 
rather than citizenship at time when 
plaintilt signed affidavits supporting 
petition. 

U.S.—Mason v. Salter, D.C.La., 92 P. 
Supp. 627. 

63. U.S.—Royalty Service Corpora¬ 
tion v, City of Los Angeles, C.C.A. 
Cal.. 98 P.2d 561. 

New Century Casualty Co. v. 
Chase, D.C.W.Va., 39 P.Supp. 768 
—Mutual Life Ins. Co. of New York 
V. Moyle. D.C.S.C., 34 P.Supp. 127. 

64. U.S.—Lowry v. International 
Broth, of Boilermakers, Iron Ship¬ 
builders and Helpers of America. 

C. A.Miss., 259 F.2d 668—Sanders v. 
Hall, C.C.A.Okl.. 74 P.2d 899, cer¬ 
tiorari denied 66 S.Ct. 663, 296 U.S. 
739, 79 L.Ed. 1686. 

Johnston v. Oregon Elec. Ry. Co., 

D. C.Or., 146 P.Supp. 143—Shverha 
v. Maryland Cas. Co., D.C.Pa., 110 
P.Supp. 178—O’Neal v. National 
Cylinder Gas Co., D.C.I11., 108 F. 
Supp. 720—Individual Drinking 
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Cup Co. v. Lily-Tulip Cup Corpo¬ 
ration, D.C.N.Y.. 16 P.Supp. 393. 

Hadden v. Fidelity & Deposit Co. 
of Maryland, D.C.ldaho, 34 F.2d 
580. 

25 C.J. p 749 note Cl. 

64.5 U.S.—Lanigan v. Boston Termi¬ 
nal Corp., D.C.Mass., 112 P.Supp. 
957. 

Substitution of local for foreign ad¬ 
ministrator 

In action by widow, who was resi¬ 
dent of Texas, as Texas administra¬ 
trix of husband’s estate against hus¬ 
band's former partner, who was resi¬ 
dent of Illinois, for partnership ac¬ 
counting involving requisite amount, 
federal district court had Jurisdiction 
of the subject matter, which jurisdic¬ 
tion was recognized by former part¬ 
ner In seeking to have an Illinois ad¬ 
ministrator substituted as party 
plaintiff, and such Jurisdiction was 
not lost on subsequent appointment 
of an Illinois administrator. 

U.S.—Jones v. Schellenberger, C.A. 
III., 201 F.2d 29. 

65. U.S.—Smith v. Sperling, Cal., 77 
S.Ct. 1112, 364 U.S. 91, 1 L.Ed.2d 
1205. 

Shakers Soc. v. Watson, Ky., 68 
F. 730, 15 C.C.A. 632, motion de¬ 
nied 77 F. 612. 23 C.C.A. 263, cer¬ 
tiorari denied 16 S.Ct. 1206, 163 U. 
S. 704, 41 L.Ed. 313. 

Trigg v. Conway, C.C.Ark., 24 P. 
Cas.No.14,173, Hempst. 711. 

Lanigan v. Boston Terminal 
Corp., D.C.Mass., 112 P.Supp. 957. 

26 C.J. P 749 note 62. 

66 . U.S.—^Adams v. City of Woburn, 
aC.Mass., 174 P. 192. 

Necessary, nominal, and formal par¬ 
ties see infra 9 60. 

67. U.S.—Cross v. Evans, Tex., 86 
P, I, 29 C.C.A. 523. 

67JI U.S.—Grady v. Irvine, C.A.Va., 
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diversity jurisdiction is to be determined at the time 
of the substitution of a personal representative for 
the deceased plaintiff where the original cause of 
action does not survive death and the personal 
representative is suing on a new and different cause 
of action.67.10 Where new parties are brought into 
the action, their citizenship must be considered in 
determining whether or not the court has jurisdic- 
tion.®7.i5 As discussed in Federal Civil Procedure 
§ 117 a federal court has refused to allow a bill to 
be amended by bringing in a new party, on the 
ground that such party would have to be aligned 
for jurisdictional purposes in opposition to a citizen 
of the same state, and his joinder would therefore 
defeat the jurisdiction of the court which rested 
solely on diversity of citizenship, and has also 
refused to allow an amendment after trial to con¬ 
fer jurisdiction which did not exist when the suit 
was commenced or tried by striking the name of 
a party whose citizenship deprived the court of 
jurisdiction. 


FEDERAL COURTS §§ 57-58(1) 

Events occurring subsequent to the institution of 
suit, which reduce the amount recoverable below 
the statutory limit, do not oust jurisdiction.®* 

The effect on jurisdiction of a subsequent change 
in the citizenship of a party is discussed infra § 71 
the effect of the intervention of parties is con¬ 
sidered infra § 69, transfers of the subject matter 
of the action infra § 72, and amendments of the 
pleading in Federal Civil Procedure § 262. 

§ 58(1). -Citizenship of Coparties 

To give a federal court Jurisdiction, all parties on one 
side of the action must be citizens of different states from 
all parties on the other side, but parties on the same side 
need not be citizens of the same state. 

Quoted in: U.S.—Alden v. Central Power Elec. Co-op., 
D.C.N.D., 137 P.Supp. 924, 928. 

In order that a controversy may be ‘‘between citi¬ 
zens of different states” so as to give a federal court 
jurisdiction, it is necessary that all the parties on 
one side of the action should be citizens of differ¬ 
ent states from all the parties on the other side.®* 


254 F.2d 224, cortiorari denied 79 
S.Ct. 30. 358 U.S. 819, 3 L.Ed.2d 
00 . 

iTew cause of action ag-ainst implead, 
ed party 

Where, after defendant had filed 
third-party complaint, plaintiff, who 
was Minnesota resident, filed amend¬ 
ed complaint, which in first cause of 
action thereof, asserted new cause of 
action against third-party defendant, 
who was also Minnesota resident, Ju¬ 
risdiction based on diversity of citi¬ 
zenship was destroyed as to such first 
cause of action. 

U.S.—^Welder v. Washington Temper¬ 
ance Ass’n, D.C.Minn., 16 F.R.D. 18. 

67.10 U.S.—Grady v. Irvine, C.A.Va., 
254 F.2d 224, certiorari denied 79 
S.Ct. 30, 368 U.S, 819, 3 L.Ed.2d 60. 

67.15 U.S.—Reynolds v. Wabash R. 
Co., C.A.MO., 236 F.2d 387. 

Curtis V. American Book Co., D. 

C. N.T., 137 F.Supp. 950—Lewis v. 
Clarence Coal Min. Co., D.C.Pa., 127 
P.Supp. 707—Hayhurst v. Henry, 

D. C.Tex., 102 P.Supp. 306—Blum v. 
Postal Telegraph, D.C.Pa., 60 F. 
Supp. 237. 

Galbraith v. Bond Stores, D.C. 
Mo., 4 P.R.D. 319. 

Beal or nomliLal party 

Although addition of merely nomi¬ 
nal party has no effect on Jurisdic¬ 
tion based on diversity of citizen¬ 
ship, addition of a real party defend¬ 
ant whose citizenship is same as that 
of plaintiff would destroy diversity 
on which Jurisdiction rests. j 

U.S.—Heintz v. Ohio Cas. Ins. Co., D. 
C.Cal., 112 F.Supp. 199. 

68 . U.S.—St Paul Mercury Xndem-| 


nlty Co. V. Red Cab Co., Ind., 58 
S.Ct. 586, 303 U.S. 283, 82 L.Ed. 845. 

New Century Casualty Co. v. 
Chase. D.C.W.Va., 39 F.Supp. 768. 
69. U.S.—City of Indianapolis v. 
Chase Nat. Bank of City of New 
York, Ind., 62 S.Ct. 16, 314 U.S. 63, 
86 L.Ed. 49, rehearing denied 62 
S.Ct. 355, 356, three cases, 314 U. 
S. 714, 86 L.Ed. 669—Treinies v. 
Sunshine Mining Co., Idaho, 60 S. 
Ct. 44, 308 U.S. 66, 84 L.Ed. 85. 
rehearing denied 60 S.Ct. 464, 309 
U.S. 693, 84 L.Ed. 1034—Niles-Be- 
ment-Pond Co. v. Iron Moulders’ 
Union, Local No. 68, Ohio, 41 S.Ct 
39, 264 U.S. 77, 66 L.Ed. 146. 

Gaw V. Higham, C.A.Ohio, 267 P. 
2d 355—Dryden v. Dryden, C.A.Mo., 
265 F.2d 870—Standard Oil Co. of 
Texas v. Marshall, C.A.Tex., 265 F. 
2d 46—Lowry v. International 
Broth, of Boilermakers, Iron Ship¬ 
builders and Helpers of America, 
C.A.Miss., 269 F.2d 668—Rader v. 
Manufacturers Cas. Ins. Co. of 
Philadelphia, Pa., C.A.N.Y., 242 F. 
2d 419—Seymour v. Johnson. C.A. 
Ky., 236 P.2d 181—Walmac Co. v. 
Isaacs, C.A.R.I., 220 F.2d 108—Fos¬ 
ter V. Carlin, C.A.Va., 200 P.2d 943 
—Fouke V. Schenewerk, C.A.Tex., 
197 P.2d 234—Grant County Depos¬ 
it Bank v. McCampbell, C.A.Ky., 
194 P.2d 469—Soderstrom v. 
Kungsholm Baking Co., C.A.Ill., 189 
F.2d 1008—^Ackerman v. Hook, C.A. 
Pa., 183 F.2d 11—^Metropolis Thea¬ 
tre Co. V. Barkhausen, C.A.Ill., 170 
F.2d 481, certiorari denied 69 S.Ct 
812, 336 U.S. 946, 93 L.Ed. 1101-^ 
Schuckman v. Hubenstein, C.C.A. 
Ohio, 164 F.2d 952, certiorari denied 
68 S.Ct 906, 833 U.S. 875. 92 L.Ed. 
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1151—W. E. Hedger Transp. Corp. 
V. Ira S. Bushey & Sons, C.C.A.N.T., 
155 P.2d 321, certiorari denied 67 
S.Ct 100, 329 U.S. 735, 91 L.Ed. 635 
—Derman v. Stor-Aid, Inc., C.C.A. 
N.Y., 141 P.2d 580, certiorari dis¬ 
missed 65 S.Ct 25, 323 U.S. 805, 
89 L.Ed. 643—Thomson v. Butler, 
C.C.A.MO., 136 P.2d 644, certiorari 
denied 64 S.Ct. 69, 320 U.S. 761, 88 
L.Ed. 454, rehearing denied 64 S. 
Ct 156, 320 U.S. 813. 88 L.Ed. 491 
—State Farm Mut. Automobile Ins. 
Co. V. Hugee, C.C.A.S.C., 115 P.2d 
298—Thompson v. Moore. C.C.A. 
Ark., 109 F.2d 372—Edwards v. 
Glasscock, C.C.A.Tex., 91 F.2d 625 
—Osthaus V. Button, C.C.A.Pa., 70 
P.2d 392—^Johnson v. Noble, C.C.A. 
Okl., 64 P.2d 396—Danks v. Gor¬ 
don, C.C.A.N.Y., 272 P. 821. 

A. E. Borden Co. v. Wurm, D.C. 
Me., 174 P.Supp. 606—Robinson v. 
Stanley Home Products, Inc., D.C. 
N.J., 174 F.Supp. 414—Maher v. 
Maher, D.C.Ky., 164 F.Supp. 804— 
Lloyd A. Pry Roofing Co. v. Tex¬ 
tile Workers Union of America, 
APL-CIO, D.C.Pa., 149 F.Supp. 696, 
reargument denied 152 F.Supp. 19 
—C:!ampbell v. Pacific Fruit Exp. 
Co., D.C.Idaho, 148 F.Supp. 209— 
Speed V. Transamerica Corp., D.C. 
Del., 135 P.Supp. 176, modified on 
other grounds, C.A., 236 F.2d 369— 
Caldwell-Clements, Inc. v. Cowan 
Pub. Corp., D.C.N.Y., 130 P.Supp. 
326—^Douglas v. United Elec., Radio 
& Mach. Workers of America, D.C. 
Mich., 127 F.Supp. 796—Smith v. 
Sperling, D.C.Cal., 117 F.Supp. 781, 
affirmed in part and reversed in 
part on other grounds, C.A., 237 
F.2d 217, reversed on other grounds 
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There is no jurisdiction where citizens of the same i of other states are also parties,^® and with respect 
state are ranged on opposite sides, although citizens | to parties plaintiff, the rule is the same where their 


77 S.Ct. 1112, 3B4 U.S. 91. 1 L.Ed. 
2d 1205—Heintz v. Ohio Caa. Ins. 
Co., D.C.Cal., 112 F.Supp. 199—Hen¬ 
ley V. Protective Life Ins. Co., D. 

C. Mis8., 95 F.Supp. 988—Charne v. 

Essex Chair Ck>., D.O.N.J., 92 F. 
Supp. 164—Tsitslnakls v. Simpson, 
Spence & Toungr, D.C.N.T.. 90 F. 
Supp. 678—Tucker v. New Orleans 
Laundries, D.C.La.. 90 F.Supp. 290. 
affirmed C.A., 188 F.2d 263, certio¬ 
rari denied 72 S.Ct. 62, 342 U.S. 
823. 96 L.Ed. 627—-Schatte v. Inter¬ 
national Alliance of Theatrical 
Stage Emp. and Moving Picture 
Mach. Operators of U. S. and Can¬ 
ada, D.C.Cal., 84 F.Supp. 669, af¬ 
firmed, C.A., 182 P.2d 158. rehear¬ 
ing denied 183 F.2d 685, certiorari 
denied 71 S.Ct. 64. 340 U.S. 827, 95 
L.Ed. 608, rehearing denied 71 S. 
Ct. 194, 340 U.S. 885, 95 L.Ed. 643 
—^Wlchman v. R. H. Miller Texas 
Corp., D.C.Tex., 84 F.Supp. 123 af¬ 
firmed. C.A., 174 P.2d 126—B. J. 
Van Ingen & Co. v. Burlington 
County Bridge Commission, D.C.N. 
J., 83 F.Supp. 778—Kamosky v. 

Scranton Beverage Co., D.C.Pa., 81 
F.Supp. 271—Steinberg v. Ameri¬ 
can Bantam Car Co., D.C.Pa., 76 F. 
Supp. 426, appeal dismissed. C.A., 
173 P.2d 179—Oenovese v. Skol Co., 

D. C.N.Y., 78 F.Supp. 423—Wells v. 
Universal Pictures Co., D.C.N.Y., 
64 F.Supp. 862, affirmed, C.C.A., 166 
P.2d 690—Pennsylvania Cas, Co. v. 
Thornton, D.C.Ala., Cl F.Supp, 763 
—McGrier v, P. Ballantlne & Sons, 
D.C.N.Y., 44 F.Supp. 762—Erlich v. 
Wilhelmsen, D.C.N.Y., 44 F.Supp. 
414—^Kelley v. Queeney, D.C.N.Y,. 
41 F.Supp. 1015—People of State of 
Illinois, for Use of Clapp, v. Boy¬ 
er. D.C.I11., 40 F.Supp. 894—Wein- 
traub V. Fitzgerald Bros. Brewing 
Co., D.C.N.Y., 40 F.Supp. 473—Hos- 
kle V. Prudential Ins. Co. of Amer¬ 
ica, D.C.N.Y., 39 F.Supp. 306—Col¬ 
ony Coal & Coke Corporation v. 
Napier, D.C.Ky., 28 F.Supp. 76— 
Wylie V. State Board of Equaliza- 
tion of California, D.C.Cal., 21 F. 
Supp. 604—Huester v. Qilmour, D. 

C. Pa., 13 F.Supp. 630—^Nagle v. Wy- 
oga Gas & Oil Corporation. D.C. 
Pa., 10 F.Supp. 905. 

Hazel tine Research Corporation 
V. Freed-Elsemann Radio Corpora¬ 
tion, D.C.N.Y., 4 F.2d 867—Chip- 
man V. West United Verde Copper 
Co., D.C.Del., 271 P. 91. 

Robertson v. Limestone Mfg. Co., 

D. C.S.C., 20 P.R.D. 866—Photo¬ 

metric Products Copp. V. Radtke. 
D.C.N.Y., 17 P.R.D. 108—Padbury 
V. Dairymen’s League Co-op. Ass’n, 
D.C.Pa., 16 F.R.D. 484—Mackintosh 
V. Marks' Estate, D.C.La., 15 F.R.D. 
882, reversed on other grounds, C 
A., 225 F.2d 211, certiorari denied 


Marks’ Estate v. Mackintosh, 76 S. 
Ct. 306, 360 U.S. 934, 100 L.Ed. 816 
—Century Indem. Co. v. Dumas, 
D.C.N.Y., 11 P.R.D. 689—Stein v. 
Brotherhood of Painters, Decora¬ 
tors and Paper Hangers of Ameri¬ 
ca. D.C.N.J., 11 F.R.D. 163—Over¬ 
lander V. Mellon. D.CNeb.. 10 P.R. 
D. 131—Morris, Wheeler & Co. v. 
Rust Engineering Co., D.C.Del., 4 
F.R.D. 807—^Herrington v. Jones, 
D.C.La., 2 F.R.D. 108. 

26 C.J. p 749 note 70. 

Alignment of parties according to 
real interest see infra 8 59. 
Controversies to which alien a party 
generally see supra 5 63. 

Ijahor tiaiont 

(1) Whore federal Jurisdiction de¬ 
pends on diversity of citizenship, cit¬ 
izenship of individual members of la¬ 
bor unions which are unincorporated 
voluntary associations must be made 
to appear and their citizenship must 
be wholly diverse from that of oppos¬ 
ing party or parties. 

U.S.—Rosendale v. Phillips, C.C.A.N. 
y., 87 F.2d 454. 

Bartling v. Congress of Industri¬ 
al Organizations, D.C.Mich., 40 F 
Supp. 366—International Allied 
Printing Trades Ass’n v. Master 
Printers Union of New Jersey, D.C. 
N.J.. 34 F.Supp. 178. 

(2) Actions by or against unincor¬ 
porated associations generally see 
infra 8 64. 

Additional parties 

For action to come within Jurisdic¬ 
tion of federal district court, there 
had to be complete diversity of citi¬ 
zenship between plaintiffs on one 
hand, and all of defendants on other 
hand, and fact that there had been 
such diversity between plaintiffs and 
the original defendant would not 
preclude such requirement from ap¬ 
plying on addition of new defendants. 
U.S.—Lewis V. Clarence Coal Min. 
Co., D.C.Pa,. 127 F.Supp. 797. 

70. U.S.—City of Indianapolis v. 
Chase Nat. Bank of City of New 
York, Ind., 62 S.Ct. 16, 814 U.S. 68, 
86 L.Ed. 49, rehearing denied 62 
S.Ct. 855, 366, three cases, 314 U. 
S. 714, 86 L.Ed. 669—Mitchell v. 
Maurer, Cal., 65 S.Ct. 162, 293 U.S. 
237, 79 L.Ed. 338—Lee v. Lehigh 
Valley Coal Co., N.Y., 45 S.Ct. 886, 
267 U.S. 642, 69 L.Ed. 782—Straw- 
bridge V. Curtiss, Mass., 8 Cranch 
267, 8 L.Ed. 435. 

Walker v. Bank of America Nat. 
Trust and Sav. Ass’n, C.A.Cal., 268 
F.2d 16—Gaw v. Higham, C.A.Ohio. 
267 F.2d 365—^Jones v. State Road 
Dept, of State of Florida, C.A. 
Fla., 260 F.2d 421—Russell v. Bas¬ 
ils Mfg. Co., C.A.Ala., 246 F.2d 432 
—Kern v. Standard Oil Co., CA.. 
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Minn., 228 F.2d 699, opinion sup¬ 
plemented 230 F.2d 964—Warfield 
V. Marks, C.A.Miss., 190 F.2d 178. 
certiorari denied 72 S.Ct. 176, 842 

U. S. 887, 96 L.Ed. 666—Givens v. 
Moll. C.A.Ala., 177 P.2d 766, certio¬ 
rari denied 70 S.Ct. 999, 839 U.S. 
964, 94 L.Ed. 1378—Cohn v. Dow¬ 
ling, C.C.A.Mich., 128 F.2d 408— 
Farr v. Detroit Trust Co., C.C.A. 
Mich., 116 F.2d 807—Takashl Ka- 
taoka V. May Department Stores 
Co., C.C.A.Cal.. 115 F.2d 621, cer¬ 
tiorari denied May Department 
Stores Co. v. Takashl Kataoka, 61 
S.Ct. 739, 312 U.S. 700, 85 L.Ed. 
1134—Thompson v. Moore, C.C.A. 
Ark., 109 F.2d 872—Independence 
Shares Corporation v. Dockert, C.C. 
A.Pa., 108 F.2d 61, reversed on oth¬ 
er grounds 61 S.Ct. 229, 311 U.S. 
282, 86 L.Ed. 189-—Mlnnis v. South¬ 
ern Pac. Co., C.C.A.Cal., 98 F 2d 
913, certiorari denied 59 S.Ct. 4G1, 
306 U.S. 631, 83 L.Ed. lO.'J3—Ed¬ 
wards V. Glasscock, O.C.A.Tex., 91 
P.2d 625—City and County of Dal¬ 
las l^evee Imp. Di.st. ex rel. Simond 

V. Industrial Properties Corpora¬ 
tion, C.C.A.Tex., 89 F.2d 731—Olsen 
V. Jacklowltz, C.C.A.N Y., 74 F.2d 
718—Mathers & Mathers v. T^r- 
schel, C.C.A.Okl., 74 F.2d 691—Dol¬ 
lar S. S. Lines v. Merz, C.C.A.Cal,, 
68 F.2d 594—Leitch v. City of Chi¬ 
cago, C.C.A.I11., 41 P.2d 728, cer¬ 
tiorari denied 61 S.Ct, 106, 282 U.S 
891, 76 L.Ed, 786—Albert Pick & 
Co. v. Cass-Putnam Hotel Co., D.C. 
Mich., 41 P.2d 74—Centerville State 
Bank v. National Surety Co., C.C. 
A.Kan., 37 F.2d 338—^De Graffen- 
reid v. Yount-Lee Oil Co,, C.C.A. 
Tex., 30 P.2d 574, certiorari denied 
49 S.Ct. 480, 279 U.S. 865, 73 L.Ed. 
1003—De Hanas v. Cortez-Klng 
Brand Mines Co., C.C.A.Okl., 26 F. 
2d 233, certiorari denied 49 S.Ct. 
82, 278 U.S. 636, 73 L.Ed. 652— 
Equitable Life Assur. Soc. of U. S. 
V. Rayl, C.C.A.Kan., 16 F.2d 68— 
Carpenter v. Carden, C.C.A.N.Y., 
294 F. 616—^Wetherby v. Stinson, 
Wis., 62 F. 173, 10 C.C.A. 243. 

Board of Trustees of Oberlln Col¬ 
lege v. Blair, C.C.W.Va., 70 F. 414 
—^Wetherby v. Stinson, Wis., 62 F. 
173, 10 C.C.A. 248—Holland v. Ry¬ 
an, C.C.Colo., 17 F. 1, 6 McCrary 
296—Ouachita & Mississippi River 
Packet Co. v. Aiken, C.C.La., 16 F. 
890, 4 Woods 208, affirmed 7 S.Ct. 
907, 121 U.S. 444, 30 L.Ed. 976. 

Teal V. Walker, C.C.Or., 23 F.Cas. 
No.13,812. 

Rohm A Haas Co. ▼. Chemical 
Insecticide Corp** D.C.Del., 171 F. 
Supp. 426—Gorham v. Edwards, D. 
C.N.Y., 160 F.Supp. 928—Darwin v. 
Jess Hickey Oil Corp., D.C.Tex., 163 
F.Supp. 667—Bar's Leaks Western, 
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joinder is voluntary as though they had been com- party is a citizen,^6 or, as shown supra § S3, citizens 
pelled to uniteJi If all the parties on the one side of other states and aliens, 
are of citizenship diverse to those on the other 

side, however, the federal court has jurisdiction,^^ statute, 28 U.S.C.A. § 1401, providing that a 

as where there is diversity of citizenship between stockholder's derivative action on behalf of his 
all the individuals who compose an association, corporation may be maintained in any judicial dis- 

partnership, and the like on one side and their op- where the corporation might have sued the 

ponents on the other.73 Plaintiff precluded from di- same defendants relates solely to venue and does 
rectly suing a resident of his state in federal court enlarge or alter the rules as to the diversity 

cannot indirectly sue such resident by suing a non- of citizenship requisite for diversity jurisdiction.75.5 
resident who seeks to bring in the resident as joint- Thus, the court does not have jurisdiction of a stock- 
ly liable.74 holder's derivative suit where both the stockholder 

Parties on the same side need not be citizens of corporation are citizens of the same state 

the same state; it is sufficient that they are all citi- even though the corporation could have sued the 
zens of states other than that of which the opposite other defendants in the federal courts.73‘1® 


Inc. V. Pollock, D.C.CaL. 148 F. 
Supp. 710—Alden v. Central Pow¬ 
er Elec. Co-op., D.C.N.D.. 137 F. 
►Supp. 924—Braunstein v. Devine, 
D.C Mass., 136 F.Supp. 156—Brock 
V. Brotherhood of Sleeping Car 
Porters, Tram, Chair Car, Coach 
Porters and Attendants, D.C.La., 
129 F.Supp. 849—Balian Ice Cream 
Co. V. Arden Farms Co., D.t^Cal., 
104 P\Supp. 796. affirmed, C.A., 231 
F.2d 356, certiorari denied 76 S.Ct, 
645, 350 U.S. 991, 100 L.Ed. 856, re¬ 
hearing denied 76 S.Ct. 778, 351 
U.S. 928, 100 L.Ed. 1458—Glover v. 
McFaddin, D.C.Tex., 99 F.Supp. 386, 
affirmed, C.A., 206 F.2d 1, certiorari 
denied 74 S.Ct. 227, 346 U.S. 900, 
98 L.Ed. 400, rehearing denied 74 
S.Ct. 376, 346 U.S. 940, 98 L.Ed. 
427—Gorovitz V. Balkin, D.C.Mass., 
96 F.Supp. 747—Charme v. Essex 
Chair Co., D.C.N.J., 92 F.Supp. 164 
—Boston Store of Chicago v. New¬ 
bury, D.C.IIL, 83 F.Supp. 442—Bo¬ 
land V. Southern Ice Co., D.C.S.C., 
80 F.Supp. 924—Lawrence v. Sun 
Oil Co., D.C.La., 76 F.Supp. 156— 
Levenson v. Little, D.C.N.Y., 75 F. 
Supp. 675—Weaver v. Marcus, D.C. 
Va., 73 F.Supp. 736, reversed on 
other grounds, C.C.A., 166 F.2d 862, 
175 A.L.R. 1305—Genovese v. Skol 
Co., D.C.N.y., 73 F.Supp. 423— 

Downing v. Howard, D.C.Del., 68 
F.Supp. 6, affirmed, C.C.A., 162 F.2d 
654, certiorari denied 68 S.Ct. 165, 
832 U.S. 818, 92 L.Ed. 396—Penn¬ 
sylvania Cas. Co. V. Thornton, D.C. 
Ala., 61 F.Supp. 753—W. J. Dillner 
Transfer Co. v. National Furniture 
Warehousemen's Ass’n, D.C.Pa., 68 
F.Supp. 700—Karegis v. Schooler, 
D.C.Tex., 67 F.Supp. 178—^American 
Surety Co. of New York v. Ed¬ 
wards & Bradford Lumber Co., D.C. 
Iowa, 67 F.Supp. 18—^McGrler v. P. 
Ballantlne & Sons, D.C.N.Y., 44 F. 
Supp. 762—^Erlich v. Wilhelmsen, 
D.C.N.Y., 44 F.Supp. 414—Hartford 
Accident & Indemnity Co. v. Smith, 
D.aiowa, 41 F.Supp. 692—People 
of State of Illinois, for Use of 


Clapp v. Boyer, D.C.Ill., 40 F.Supp. 
894—Buxton v. Acadian Produc¬ 
tion Corporation, D.C.La., 36 F. 
Supp. 643—Staten v. Louisville 
Trust Co., D.C.Ky., 28 F.Supp. 301 
—White V. Reach, D.C.N.Y., 26 F. 
Supp. 77—Dachowltz v. Cnplan, D. 
C.Pa., 20 F.Supp. 766—McCampbell 
v. McCampbell, D.C.Ky., 13 F.Supp. 
847—Meyer v. Kansas City South¬ 
ern Ry. Co., D.C.N.Y., 11 F.Supp 
937, affirmed, C.C.A., 84 F.2d 411. 
certiorari denied 67 S.Ct. 233, 299 
U.S. 607, 81 L.Ed. 448—Nagle v. 
Wyoga Gas & Oil Corporation, D.C. 
Pa., 10 F.Supp. 906—Seeley v. Cor¬ 
nell, D.C.Tex., 6 F.Supp. 241. 

Perez v. Canadian Land & Fur 
Co., D.C.La., 14 F.2d 181. 

Royal Elec. Co. v. Ralco Realty 
Corp., D.aConn., 16 F.R.D. 675— 
Overlander v. Mellon, D.C.Neb., 10 
F.R.D. 131—Kapp v. Frank W. Kerr 
& Co., D.C.Mich., 2 F.R.D. 609— 
Ingenuities Corporation of Ameri¬ 
ca V. Trau, D.C.N.Y., 1 F.R.D. 678. 

N.C.—Town of Morganton v. Hutton 
& Bourbonnais Co., 122 S.E. 842, 
187 N.C. 736. 

26 C.J. p 749 note 71. 

71. U.S.—Hooe V. Jamieson, Wis., 17 
S.Ct. 696, 166 U.S. 396, 41 L.Ed. 
1049. 

Clauss V. Palmer Union Oil Co., 
Cal., 222 F. 870, 138 C.C.A. 296. 

72. U.S.—Salem Trust Co. v. Manu¬ 
facturers' Finance Co., Mass., 44 
S.Ct. 266, 264 U.S. 182, 68 L.Ed. 628, 
81 A.L.R. 867. 

United Elec., Radio and Mach. 
Workers of America (U.E.) Amal¬ 
gamated Local 269 v. Worthington 
Corp. (Holyoke Works), C.A.Mass., 
236 F.2d 364—^American Ins. Co. v. 
Lester, C.A.W.Va., 214 F.2d 678. 

Proctor v. Sagamore Big Game 
Club, D.C.Pa., 128 F.Supp. 886— 
Ciampbell v. Murdock, D.G.Ohio, 90 
F.Supp. 297—^Massachusetts Mut. 
Life Ins. Co. v. Murdoch, D.C.Or., 
66 F.Supp. 600—Rothschild v. Jeff¬ 
erson Hotel Co., D.C.Mo., 66 F. 
Supp. 316—Mutual Chemical Co. 
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of America v. Mayor and City 
Council of Baltimore, D.C.Md., 33 
F.Supp. 881, modified on other 
grounds, C.C.A., Mayor and City 
Council of Baltimore v. Cork & 
Seal Co., 122 F.2d 385. 

Mich.—Tice v. Wright, Hoyt & Co.. 

280 N.W. 19, 284 Mich. 435. 
Third-party plaintiff and defendant 
Where there was diversity of citi¬ 
zenship between plaintiff and defend¬ 
ant and third-party plaintiff and 
third-party defendant was of same 
residence and citizenship as plaintiff, 
and there was no issue between 
third-party defendant and plaintiff 
but issues were between plaintiff and 
defendant and third-party plaintiff 
and between defendant and third- 
party plaintiff and third-party de¬ 
fendant, the controversy was wholly 
between parties of diverse citizen¬ 
ship and federal court had Jurisdic¬ 
tion. 

U.S.—Hedrick v. Santa Fe Trail 
Transp. Co., D.C.Mo., 74 F.Supp. 
805. 

73. See infra S8 64, 65. 

74. U.S.—Osthaus v. Button, C.C.A. 
Pa., 70 F.2d 392. 

Hoskie v. Prudential Ins. Co. of 
America, D.C.N.Y., 39 F.Supp. 306. 

75. U.S.—Rader v. Manufacturers 
Cas. Ins. Co. of Philadelphia, Pa., 
C.A.N.Y., 242 F.2d 419—^ICeene v. 
Halc-Halsell Co., C.C.A.Tex., 118 
F.2d 332—New York Life Ins. Co. 
V. Kaufman, C.C.A.Cal., 78 F.2d 398, 
certiorari denied 66 S.Ct. 149, 296 

U. S. 626, 80 L.Ed. 446. 

26 C.J. p 760 note 76. 

76.5 U.S.—Tucker v. National Linen 
Service Corp., C.A.Ga., 188 F.2d 
265, certiorari denied 72 S.Ct. 63, 
342 U.S. 828, 96 L.Ed. 627—Lavin 

V. Lavin, C.A.N.Y., 182 F.2d 870. 
Braunstein v. Devine. D.C.Mass.. 

136 F.Supp. 166. 

75.10 U.S.—Tucker v. New Orleans 
Laundries, Inc., C.A.La., 188 F.2d 
263, certiorari denied 72 S.Ct. 6J. 
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Severable cause of action. Where citizens of one 
state bring an action against citizens of another 
state and also join as defendants persons who are 
citizens of the same state as plaintiffs, if the cause 
of action is severable and distinct as to those parties 
defendant properly before the court so that substan¬ 
tial justice can be done as to them without affecting 
the other defendants, jurisdiction may be exercised 
as to the former.^® Where defendants* obligation 
is a joint one, although they may be severally lia¬ 
ble also, however, it is plaintiff’s right to elect which 
obligation, joint or several, he will rely on, and the 
federal court cannot deny him the right to sue on the 
joint obligation.77 it has been held that where 
only a joint liability is alleged, plaintiff cannot 
obtain jurisdiction by a discontinuance as to the 
defendant who is a citizen of the same state as 
plaintiff .’^'^•5 

Separate causes of action. Where there is com¬ 


plete diversity of citizenship as to a separate cause 
of action, the fact that a co-citizen is an adverse 
party in another cause of action with which it has 
been joined does not operate to oust the court of 
jurisdictionJ7.10 jf a claim based on a federal 
question is joined with one based on diversity, only 
those persons party to the diversity claim need be 
considered in determining whether or not the requi¬ 
site diversity of citizenship exists.'^^.is Defendants 
cannot oust the jurisdiction of the court by bringing 
in a third-party defendant who is of the same citi¬ 
zenship as plaintiff. 

Class suits are deemed an exception to the rule 
as to diversity of citizenship. Thus the jurisdiction 
of the federal courts, invoked on the ground of di¬ 
versity of citizenship, of a suit by members of a 
class is not defeated by representation by plaintiff 
of members of a class who are citizens of the same 
state as defendant but in order that the excep- 


342 U.S. 828, 96 L.Ed. 627—Lavin v. 
Lavin, C.A.N.Y., 182 F.2d 870. 

Braunstein v. Devine, D.C.Mass., 
136 F.Supp. 156. 

76. U.S.—^Holcomb v. Aetna Life 
Ins. Co., C.A.Okl., 228 P.2d 75, cer¬ 
tiorari denied 76 S.Ct. 473, 360 U.S. 
986, 100 L.Ed. 863, rehearing de¬ 
nied 76 S.Ct. 667, 360 U.S. 1016, 
100 L.Ed. 875—^Armstrong v. New 
La Paz Gold Mining Co., C.C.A. 
Cal., 107 F.2d 463. 

25 C.J. p 760 note 73. 

Removal of separable controversy 
see Removal of Causes §§ 154--170. 
Adverse claims to personal property 
Where stakeholder of personal 
property and plaintiff in action in¬ 
volving ownership of the property 
are citizens of the same state while 
adverse claimants to the property are 
citizens of other states, the contro¬ 
versy between plaintiff and adverse 
claimants is not a separable contro¬ 
versy so as to give federal courts 
Jurisdiction thereof. 

U.S.—^American Surety Co. of New 
York V. Edwards & Bradford Lum¬ 
ber Co., D.C.Iowa, 67 F.Supp. 18. 

77. U.S.—Centerville State Bank v. 
National Surety Co., C.C.A.Kan., 37 
F.2d 338. 

Befendsat not entitled to severaaoe 

Where diverse citizenship existed 
as between plaintiff and defendant, 
but not codefendant in personal inju¬ 
ry action, defendant was held not 
entitled to severance, where com¬ 
plaint alleged Joint liability, notwith¬ 
standing action was tried on merits 
and subsequently dismissed for want 
of Jurisdiction. 

U.S.—Olsen v. Jacklowitz, CC.AJ^'.Y., 
74 F.2d 718. 

Degree of negllgeBoe held Imma¬ 
terial with respect to Jurisdiction of 


federal court where act is concurrent 
act of all defendants. 

U.S.—Scott-MacGeorge Bldg. Co. v. 
City of Seattle, D.C.Wash., 66 F.2d 
414. 

77.5 U.S.—McGrier v. P. Ballantine 
& Sons, D.C.N.Y., 44 F.Supp. 762. 
77.10 U.S.—Caldwell-Clements, Inc. 
V. Cowan Pub. Corp., D.C.N.Y., 130 
F.Supp. 326. 

77.15 U.S.—Caldwell-Clements, Inc. 
V. Cowan Pub. Corp., supra—^Mar- 
rin V. Akron & B. Belt R. Co., D.C. 
Ohio, 68 F.Supp. 853. 

77.20 U.S.—Smith v. Whitmore, C.A. 
Pa., 270 P.2d 741—Smith v. Phila¬ 
delphia Transp. Co., C.A.Pa., 173 F. 
2d 721, certiorari denied 70 S.Ct. 
63, 338 U.S. 819, 94 L.Ed. 497, and 
Philadelphia Transp. Co. v. Sterner, 
70 S.Ct. 63, 338 U.S. 819, 94 L.Ed. 
497. 

Weisler v. Matta, D.C.Pa., 96 F. 
Supp. 162. 

78. U.S.—Supreme Tribe of Ben-Hur 
V. Cauble, Ind., 41 S.Ct. 338, 266 

U. S. 366, 66 L.Ed. 673. 

Sanders v. International Ass’n of 
Bridge, Structural and Ornamental 
Iron Workers, D.C.Ky., 120 F.Supp. 
390—Philadelphia Local 192 of 
American Federation of Teachers 

V. American Federation of Teach¬ 
ers, D.C.Pa., 44 F.Supp. 346—^Hues- 
ter v. Gilmour, D.C.Pa., 13 F.Supp. 
680. 

Master v. Second Parish of Port¬ 
land, C.C.A.Me., 124 F.2d 622. 

McGarry v. Lentz, D.C.Ohio, 9 F. 
2d 680, affirmed, C.C.A., 18 F.2d 51, 
certiorari denied 47 S.Ct. 108, 273 
U.S. 716, 71 L.Ed. 866—Reagan v. 
Midland Packing Co., D.C*lowa, 298 
F. 600, affirmed, C.CJI., 8 F.2d 964— 
Doan V. Consolidated-Progressive 
Oil Corporation, D.C.Del.. 271 F. 12. 
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Zelley v. Muehleck, D.C.Pa., 10 F. 
R.D. 62. 

Actions by or against persons acting 
in a representative or fiduciary ca¬ 
pacity generally see infra § 61. 
“Class suit" defined see definition 
Class 14 C.J.S. p 1193 note 16. 

Creditors’ suit 

Where an action by creditors of an 
insolvent corporation to enforce the 
liability of stockholders on behalf of 
all creditors is brought in a federal 
court on the ground of diverse citi¬ 
zenship, the fact that there are cred¬ 
itors, who are in a sense represented 
by complainants and who are citizens 
of the same state as defendants, does 
not oust the court of jurisdiction. 
U.S.—Alsop v. Conway, Ky., 188 F. 
568, 110 C.C.A. 366, certiorari de¬ 
nied 32 S.Ct. 623, 223 U.S. 720, 66 L. 
Ed. 629. 

Znsura&oe reciprocal 

Federal court was held to have 
Jurisdiction of suit by member of in¬ 
surance reciprocal against class ex¬ 
changing contracts therein and resid¬ 
ing in different states. 

U.S.—Irwin V. Missouri Valley 
Bridge & Iron Co., C.C.A.Ill., 19 F. 
2d 300, certiorari denied Irwin. 
Sherman & Ellis v. Missouri Valley 
Bridge & Iron Co., 48 S.Ct. 36, 276 
U.S. 640, 72 L.Ed. 416, certiorari de¬ 
nied Irwin V. Missouri Valley 
Bridge & Iron Co., 48 S.Ct. 204, 275 
U.S. 672, 72 L.Ed. 433. 

Members of nnioa 

(1) In a class suit for injunction 
by a local against a national trade 
union, in which the requisite diversi¬ 
ty of citizenship existed between the 
individuals made parties, objection 
that the unions were not legal enti¬ 
tles, and BO could not furnish divers¬ 
ity of citizenship, was of no avail. 
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tion may be applied, there must be diversity of citi¬ 
zenship between plaintiffs and defendants in their 
own behalf at the time the suit is brought.^9 In 
a class suit diversity of citizenship is determined 
by the citizen status of the parties before the 
court.'^^*5 Representation of unborn beneficiaries, 
who are not citizens of any state and whose status 
as to citizenship when they shall come into being is 
unknown, does not preclude the federal court from 
taking jurisdiction.^® 

§ 58(2).-Interpleader 

The federal courts have Jurisdiction of an Interpleader 
action under the general diversity statute where and only 
where none of the claimants are citizens of the same state 
as the interpleader; they have Jurisdiction under the 
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Interpleader statute where any two of the claimants are 
of diverse citizenship even though there is common citi¬ 
zenship with other claimants or the Interpleader. 

The federal courts do not have jurisdiction of an 
interpleader action unless there is diversity of citi¬ 
zenship,80.50 even, it has been held, where a federal 
question is involved ;80.56 but as to this, there is also 
authority to the contrary.80.60 The Federal Rules 
of Civil Procedure do not operate to extend the 
jurisdiction of the federal courts in interpleader 

actions.8 0.66 

In interpleader proceedings under the interpleader 
statute, 28 U.S.C.A. § 1335, claimants are the real 
contestants, and their citizenship, and not that of 
the stakeholder, determines jurisdiction.8i Ac- 


U.S.—Local No. 7 of BricklayGr.q’, 
Masons’ and Plasterers* Interna¬ 
tional Union of America v. Bowen, 
D.C.Tex., 278 F. 271. 

(2) International unions which 
were unincorporated associations of 
seven or more members, some of 
whom were residents of New Jersey, 
failed to establish “diverse citizen¬ 
ship’’ to authorize suit against New 
Jersey residents, and unions’ remedy 
was In a class action where only cit¬ 
izenship of representative or repre¬ 
sentatives need appear. 

U.S.—International Allied Printing 
Trades Ass’n v. Master Printers 
Union of New Jersey, D.C.N.J., 34 
F.Supp. 178. 

(3) In action by typographical un¬ 
ion to restrain New Jersey corpora¬ 
tion from infringing union’s trade¬ 
mark and to restrain alleged unfair 
competition and for an accounting, 
the federal district court had Juris¬ 
diction where citizenship of repre¬ 
sentatives selected by union was di¬ 
verse from that of the defendant, and 
union had spent more than three 
thousand dollars to advertise its 
trade-mark and to enhance the value 
of its good will. 

U.S.—Baker v. Master Printers Un¬ 
ion of New Jersey, D.C.N.J., 34 F. 
Supp. 808. 

Held not class suit 

Where eight trust beneflclarles 
who were not residents of Ohio 
brought action in Ohio federal court 
for decree terminating trust, order¬ 
ing an accounting by resident execu¬ 
tor which had allegedly repudiated 
the trust and directing executor to 
pay over to each beneficiary his or 
her part of the trust estate, fact that 
plaintiff beneficiaries undertook to 
bring the action In behalf of all ben¬ 
eficiaries, who were thirty nine in 
number, some of whom had had their 
claims satisfied, did not render the 
action a “class action,” and hence 
federal court’s Jurisdiction based on 
diversity of citizenship was not af- 


I fected by fact that some of the bene¬ 
ficiaries who did not Join in the ac¬ 
tion were Ohio residents. 

U.S.—^Atwood V. National Bank of 
Lima, C.C.A.Ohio, 116 P.2d 861. 

79. U.S.—Philadelphia Local 192 of 
American Federation of Teachers 
V. American Federation of Teach¬ 
ers, D.C.Pa., 44 F.Supp. 345—^IIuos- 
ter v. Gilmour, D.C.Pa., 13 F.Supp. 
630. 

79.5 U.S .—JLowry v. International 
Broth, of Boilermakers, Iron Ship¬ 
builders and Helpers of America, 
C.A.Miss., 259 F.2d 668—Boesen- 
berg V. Chicago Title & Trust Co., 
C.C,A.I11., 128 F.2d 246, 141 A.L.R. 
665. 

Lloyd A. Fry Roofing Co. v. Tex¬ 
tile Workers Union of America, 
AFL-CIO, D.C.Pa., 149 F.Supp. 695, 
reargument denied 152 F.Supp. 19 
—Air Line Dispatchers Ass’n, A. 
P. of L., V. California Eastern Air¬ 
ways, D.aCal., 127 F.Supp. 621— 
Sanders v. International Ass’n of 
Bridge, Structural and Ornamental 
Iron Workers, D.C.Ky., 120 F.Supp. 
390—Cross v. Oneida Paper Prod¬ 
ucts Co., D.C.N.J., 117 F.Supp. 919 
—^Ketcher v. Sheet Metal Workers’ 
Intern. Ass’n, D.C.Ark., 116 F.Supp. 
802—Fitzgerald v. Dillon, D.C.N. 
T., 92 F.Supp. 681—Shipley v. 

Pittsburgh & L. B, R. Co., D.C.Pa.. 
70 F.Supp. 870—Smith v. Board of 
Pensions of the Methodist Church, 
Inc., in Missouri, D.C.Mo., 54 F. 
Supp. 224—Philadelphia Local 192 
of American Federation of Teach¬ 
ers V. American Federation of 
Teachers, D.C.Pa., 44 F.Supp. 345. 

Malarney v. Upholsterers’ Intern. 
Union of North America, D.C.Pa., 7 
F.R.D. 403. 

“In a class suit, if there is divers¬ 
ity of citizenship between the parties 
on the record, a Federal District 
Court would have Jurisdiction.** 

U.S.—Moreschi v. Mosteller, D.C.Pa., 
28 F.Supp. 613, 617. 

80. U.S.—^Dolcater v. Manufacturers 
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& Traders Trust Co., D.C.K.T., 25 
F.Supp. 637, appeal dismissed, C. 
C.A., In re Dolcater, 106 F.2d 30. 
80.50 U.S.—First Nat. Bank of 

Brownsville, Tex. v. U. S., D.C.Tex., 
172 F.Supp. 757—Metropolitan Life 
Ins. Co. V. Skov, D.C.Or,, 46 F.Supp. 

140. 

80.55 U.S.—Sun Shipbuilding & Dry- 
Dock Co. V. Industrial Union of 
Marine & Shipbuilding Workers of 
America, D.C.Pa., 96 F.Supp. 50. 
80.60 U.S.—Fidelity & Cas. Co. of 
New York v. Wilson, D.C.S.C., 106 
F.Supp. 454—Harris v. Travelers 
Ins. Co., D.C.Pa., 40 F.Supp. 164. 
80.65 U.S.—Girard Tru.st Co. V. 

Vance, D.C.Pa., 5 F.R D. 109. 

81. U.S.—Treinios v. Sunshine Min¬ 
ing Co., Idaho, 60 S.Ct. 44, 308 U.S. 
66. 84 L.Ed. 85, rehearing denied 60 
S.Ct. 464, 309 U.S. 693, 84 L.Ed. 
1034. 

Cramer v. Phoenix Mut. Life Ins. 
Co. of Hartford, Conn., C.C.A.Iowa, 
91 F.2d 141, certiorari denied 68 S. 
Ct. 141, 302 U.S. 739, 82 L.Ed. 671, 
rehearing denied Cramer v. Phoenix 
Mut. Life Ins. Co., 58 S.Ct. 263, 302 

U. S. 778, 82 L.Ed. 602, certiorari 
denied Coburn v. Phmnix Mut. Life 
Ins. Co. of Hartford, Conn., 58 S.Ct. 

141, 302 U.S. 739, 82 L.Ed. 571, re¬ 
hearing denied Coburn v. Phoenix 
Mut. Life Ins. Co., 68 S.Ct. 263, 
302 U.S. 778, 82 L.Ed. 602, certiorari 
denied Cramer v. -®tna Life Ins. 
Co., 68 S.Ct. 141, 302 U.S. 739, 82 
L.Ed. 571, rehearing denied 58 S.Ct. 
263, 302 U.S. 778, 82 L.Ed. 602, cer¬ 
tiorari denied Coburn v. .<Etna Life 
Ins. Co., 58 S.Ct. 141, 302 U.S. 739, 
82 L.Ed. 671, rehearing denied 58 
S.Ct. 263, 802 U.S. 778, 82 L.Ed. 602 
—Riley v. Worcester County Trust 
Co., C.C.A.Mas8., 89 F.2d 59, af¬ 
firmed Worcester County Trust Co. 

V. Riley, 68 S.Ct. 186, 302 U.S. 292, 
82 L.Ed. 268. 

Zatszplaadsr bF alisa 
Federal court is without jurisdic¬ 
tion of statutory interpleader action 
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cordingly, under this statute, the federal court has 
jurisdiction of a bill of interpleader hied against per¬ 
sons claiming a fund in plaintiff’s hands where 
claimants are citizens of different states, although 
plaintiff and one of the claimants are citizens of the 
same state.®^ Moreover, it is not necessary that 
there should be complete diversity among all ad¬ 
verse claimants.®® The federal courts do not have 
jurisdiction under the interpleader act where the 
rival claimants are all of the same citizenship even 


though plaintiff is a citizen of another state.®®-*^ 

However, it was not intended by the interpleader 
act, 28 U.S.C.A. § 1335, to abrogate the jurisdiction, 
of the federal courts to hear interpleader actions 
under the general diversity of citizenship stat- 
ute,®®*^® and the general statute as to diversity 
jurisdiction, 28 U.S.C.A. § 1332, supports federal 
jurisdiction if there is diversity between the party 
seeking interpleader and the adverse claimants,®*^ 


by insurance company where claim¬ 
ants were all citizens and residents 
of Clalifornia, notwithstanding insur¬ 
ance company was alien. 

U.S.—Eagle, Star & British Domin¬ 
ions V. Tadlock, D.C.(2al., 14 F. 
Supp. 933. 

88 . U.S.—Treinies v. Sunshine Min¬ 
ing Co., Idaho. 60 S.Ct. 44, 308 U.S. 
€6, 84 L.Ed. 85. rehearing denied 
60 S.Ct. 464, 309 U.S. 693, 84 L.Ed. 
1034. 

Pure Oil Co. v. Ross, C.A.I11., 170 
F.2d 661—Maryland Cas. Co. v. 
Glassell-Taylor & Robinson, C.C.A. 
La., 166 F.2d 519—Federal Life Ins. 
Co. V. Tietsort, C.C.A.Ill., 131 F.2d 
448, certiorari denied De Jong v. 
Tietsort, 63 S.Ct. 762, 318 U.S. 768. 
87 L.Ed. 1139. 

Country Club Dairy Co. v. Peo¬ 
ples Bank of Kansas City, D.C.Mo., 
169 F.Supp. 699—United Co-op. 
Farmers, Inc. v. Akslla, D.C.Mass., 
166 F.Supp. 118—^^Vertheime^ v. 
Bank of Novla Scotia, D.C.N.Y., 140 
F.Supp. 960—^Agricultural Ins. Co. i 
V. The Lido of Worcester, D.C. 
Mass., 63 F.Supp. 799—^Metropoli¬ 
tan Life Ins. Co. v. Skov, D.C.Or., 
45 F.Supp. 140—^New York Life 
Ins. Co. V. Cross. D.C.N.Y., 7 F. 
Supp. 130. 

Girard Trust Co. v. Vance, D.C. 
Pa., 6 P.R.D. 109. 

Ckmstniotioa of statute 
The amendment adding to inter¬ 
pleader statute a provision giving the 
federal court Jurisdiction if two or 
more adverse claimants, citizens of 
different states, are claiming to be 
entitled to money held by plaintiff, 
indicates the congressional intent 
materially to broaden the scope of 
the statute. 

U.S.—Standard Surety A Casualty 
Go. of New York v. Baker, C.C.A. 
Mo.. 106 F.2d 678. 

Oonstltutlouallty 

Where there la complete diversity 
of citisenship as between claimants, 
limitations imposed by Constitution 
are satisfled, since claimants are real 
parties in interest and plaintiff is a 
mere stakeholder without Interest in 
proceedings. 

U.S.—Treinies v. Sunshine Mining 
Co.. Idaho, 60 S.Ct. 44, 808 U.S. 66. 
84 L.Ed. 86, rehearing denied 60 S. 
Ct 464, 809 U.S. 698, Z4 L.Ed. 1034. 


Cltlsenshlp of Interpleader held im¬ 
material 

U.S.—Blackmar v. Mackay, D.C.N.T., 
65 F.Supp. 48. 

Plaintiff interested; not mere stake¬ 
holder 

(1) Where complaint was in na¬ 
ture of bill of interpleader in which 
plaintiff had an active controver.sy 
with respect to subject matter with 
one of defendants, absence of diver¬ 
sity of citizenship between plaintiff 
and one of the defendants justified 
dismissal of complaint by federal 
district court. 

U.S.—Bolce V. Bolce, C.C.A.N.J., 135 
F.2d 919. 

(2) District court had Jurisdiction 
of interpleader action notwithstand¬ 
ing one of the plaintiffs with an in¬ 
terest and a defendant who was an 
alleged claimant were citizens of 
same state, where there was no ac¬ 
tive controversy between these par¬ 
ties. 

U.S.—Bierman ▼. Marcus, D.C.N.J., 
140 F.Supp. 66, vacated on other 
grounds, C.A., 246 F.2d 200, certio¬ 
rari denied 78 S.Ct. 774, 366 U.S. 
933, 2 L.Ed.2d 762. 

(3) Where fire insurance compa¬ 
nies which instituted interpleader 
were not dismissed from the suit 
after paying |14,133.33, into court, 
because certain of the defendants 
contended that amount owing for fire 
loss was 117,000, and companies were 
required to stay in the suit and in¬ 
troduce testimony as to amount of 
loss, the suit was not a suit of pure 
interpleader but was a suit of statu¬ 
tory interpleader under the federal 
interpleader statute, and therefore 
all adverse claimants were not re¬ 
quired to be citizens of different 
states in order to confer federal ju¬ 
risdiction. 

U.S.—U. S. V. Sentinel Fire Ins. Co., 
CJl.Miss., 178 F.2d 217. 

83. U.S.—^Holcomb v. Aetna Life 
Ins. Co., C.A.Okl., 865 F.2d 677— 
U. S. v. Sentinel Fire Ins. Co., C. 
A.Misa., 178 F.2d 217—Railway Ex¬ 
press Agency v. Jones, C.C.A.111., 
106 F.2d 841. 

Country Club Dairy Co, v. Peo¬ 
ples Bank of Kansas City, D.C.Mo., 
169 F.Supp. 699—^Fireman's Fund 
Ins. Co. v. Irwin, D.C.Ga., 82 F. 
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Supp. 180—Blackmar v. Mackay, D-. 
C.N.Y., 66 F.Supp. 48. 
Noaaatagoaistio oo-oltisea claimants 
Federal district court sitting In 
Iowa, which was state of residence 
of one of claimants to fund, had Ju¬ 
risdiction of interpleader by insur¬ 
ance company notwithstanding two 
of claimants were residents of state 
of Ohio, where all claimants other 
than Iowa claimant were aligned 
against Iowa claimant. 

U.S.—Phoenix Mut. Life Ins. Co. of 
Hartford, Conn., v. Lafferty, D C. 
Iowa, 16 F.Supp. 740, affirmed. C.C. 
A., Cramer v. Phoenix Mut. Life 
Ins. Co. of Hartford, Conn., 91 F.2d 
141, certiorari denied 68 S.Ct. 141, 
302 U.S. 739, 82 L.Ed. 571, certiorari 
denied Cramer v. Phoenix Mut. Life 
Ins. Co., 68 S.Ct. 263, 302 U.S. 778, 
82 L.Ed. 602, certiorari denied Co¬ 
burn V. Phoenix Mut. Life Ins. Co. 
of Hartford, Conn., 68 S.Ct. 141, 302 

U. S. 739, 82 L.Ed. 671, rehearing 
denied Coburn v. Phoenix Mut. Life 
Ins. Co., 68 S.Ct. 263, 302 U.S. 778, 
82 L.Ed. 602, certiorari denied Cra¬ 
mer v. .^tna Life Ins. Co., 58 S.Ct. 
141, 302 U.S. 739. 82 L.Ed. 671, re¬ 
hearing denied 58 S.Ct. 263, 302 U. 
S. 778, 82 L.Ed. 602, certiorari de¬ 
nied Coburn v. .®tna Life Ins. Co., 
68 S.Ct. 141, 302 U.S. 739, 82 L.Ed. 
671, rehearing denied 58 S.Ct. 263, 
302 U.S. 778, 82 L.Ed. 602. 

83.5 U.S.—Ellington v. Metropolitan 
Life Ins. Co., C.A.Tex., 217 F.2d 
609—John Hancock Mut. Life Ins. 
Co. V. Kraft, C.A.N.Y., 200 F.2d 952. 
Jefferson Standard Life Ins. Co. 

V. Smith, D.C.S.C., 161 F.Supp. 679 
—E. C. Robinson Lumber Co. v. 
Fort, D.C.Mo., 112 F.Supp. 242. 

83.10 U.S.—Security Trust & Sav¬ 
ings Bank of San Diego v. Walsh, 
C.C.A.Cal., 91 F.2d 481. 

Fidelity & Cas. Co. of New York 
V. Wilson, D.C.S.C., 106 F.Supp. 464 
—Harris v. Travelers Ins. Co., D.C. 
Pa., 40 F.Supp. 164. 

84. U.S.—Ellington v. Metropolitan 
Life Ins. Co.. C.A.Tex., 217 F.2d 609 
—John Hancock Mut. Life Ins. Co. 
V. Kraft, C.A.N.Y., 200 F.2d 952— 
Kerrigan’s Estate v. Joseph E. Sea¬ 
gram & Sons, C.A.Pa., 199 F.2d 694 
—Hunter v. Federal Life Ins. Co., 
C.C.A.Ark., Ill F.2d 661—Mailers- 
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«ven though all of the rival claimants are citizens of 
the same state.®^-® The federal courts do not have 
jurisdiction under the general diversity statute, 28 
U.S.C.A. § 1332, where the interpleader and any one 
of the rival claimants are citizens of the same state, 
oven though the claimants are of diverse citizen- 
ship.®^*l® 

Under the interpleader statute 28 U.S.C.A. § 1335, 
the federal courts have jurisdiction even where 
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there is not complete diversity of citizenship among 
the adverse claimants, or diversity of citizenship be¬ 
tween the interpleader and all the adverse claimants, 
provided there is diversity of citizenship between 
two or more of the adverse claimants.®® It has 
been held that the federal court has jurisdiction 
although all of the parties but one are citizens of 
the same state, and that one does not claim separate¬ 
ly but is a joint claimant.®®-® 


V. Equitable Life Assur. Soc. of 
U. S., C.C.A.III., 87 P.2d 233, certio¬ 
rari denied 67 S.Ct. 786, 301 U.S. 
€85, 81 L.Ed. 1343. 

Jefferson Standard Life Ins. Co. 
T. Smith, D-C.S.C., 161 F.Supp. 679 
—^E. C. Robinson Lumber Co. v. 
Fort, D.C.Mo., 112 F.Supp. 242— 
Fireman’s Fund Ins. Co. v. Irwin, 
D.C.Ga., 82 F.Supp. 180—Massachu¬ 
setts Mut. Life Ins. Co. v. Weln- 
ress, D.C.Ill., 47 F.Supp. 626—Har¬ 
ris V. Travelers Ins. Co., D.C.Pa., 
40 F.Supp. 154—Penn Mut. I^ife 
Ins. Co. V. Megruire, D.C.Ky., 13 F. 
Supp. 967—Turman Oil Co. v. Lath- 
rop, D.C.Okl., 8 F.Supp. 870. 

Isaacs V. Walmac Co., D.C.R.I., 
15 F.R.D. 341, appeal dismissed, C. 
A., Walmac Co. v. Isaacs, 212 F.2d 
437. 

84.5 U.S.—Ellington v. Metropolitan 
Life Ins. Co„ C.A.Tex., 217 F.2d 609 
—Kerrigan's Estate v. Joseph E. 
Seagram & Sons, C.A.Pa., 199 F.2d 
694—Rossetti v. Hill, C.C.A.CaL, 
162 F.2d 892, 172 A.L.R. 821. 

Jefferson Standard Life Ins. Co. 
T. Smith, D.C.S.C., 161 F.Supp. 679 
—Consolidated Underwriters of 
South Carolina Ins. Co. v. Brad¬ 
shaw, D.C.Ark., 136 F.Supp. 395— 
Fidelity & Cas. Co. of New York v. 
Wilson, D.C.S.C., 106 F.Supp. 464. 

Judgment 

Where claimants are citizens of 
the same state, the court’s Jurisdic¬ 
tion is limited to the entry of a Judg¬ 
ment distributing the fund depo.sitcd 
in court, and it may not enter a 
Judgment in favor of one claimant 
against another. 

U.S.—Consolidated Underwriters of 
South Carolina Ins. Co. v. Brad¬ 
shaw, D.C.Ark., 136 F.Supp. 396. 

84.10 U.S.—Haynes v. Felder, C.A. 
Tex., 239 F.2d 868. 

Isaacs V. Walmac Co., D.C.H.I., 
15 F.R.D. 341, appeal dismissed, C. 
A., Walmac Co. v. Isaacs. 212 F.2d 
437—Girard Trust Co. v. Vance, D. 
C.Pa., 6 F.R.D. 109. 

85. U.S.—Holcomb v. Aetna Life 
Ins. Co.. C.A.Okl.. 266 F.2d 677— 
Blair Holdings Corp. v. Bay City 
Bank & Trust Co., C.A.Cal., 234 F. 
2d 613—^Walmac Co. v. Isaacs, C. 
A.R.I., 220 F.2d 108—U. S. V. Sen¬ 


tinel Fire Ins. Co., C.A.Mlss., 178 
F.2d 217—Pure Oil Co. v. Ross, C. 
A.Ill., 170 F.2d 651—Federal Life 
Ins. Co. V. Tietsort, C.C.A.III., 131 
F.2d 448, certiorari denied De Jong 
V. Tietsort, 63 S.Ct. 762, 318 U.S. 
768, 87 L.Ed. 1139—Cramer v. 

Phoenix Mut. Life Ins. Co. of 
Hartford, Conn., C.C.A.Iowa, 91 F. 
2d 141, certiorari denied 68 S.Ct. 
141, 302 U.S. 739, 82 L.Ed. 671, re¬ 
hearing denied Cramer v. Phcenlx 
Mut. Life Ins. Co., 68 S.Ct. 263, 302 
U.S. 778, 82 L.Ed. 602, certiorari de¬ 
nied Coburn v. Phoenix Mut. Life 
Ins. Co. of Hartford, Conn., 68 S. 
Ct. 141, 302 U.S. 739, 82 L.Ed. 671, 
rehearing denied Coburn v. Phcenlx 
Mut. Life Ins. Co.. 68 S.Ct. 263, 302 
U.S. 778, 82 L.Ed. 602, certiorari de¬ 
nied Cramer v. -®tna Life Ins. Co., 
68 S.Ct. 141, 302 U.S. 339, 82 L.Ed. 
671, rehearing denied 68 S.Ct. 263, 
302 U.S. 778, 82 L.Ed. 602, certio¬ 
rari denied Coburn v. AStna Life 
Ins. Co., 68 S.Ct. 141, 302 U.S. 739, 
82 L.Ed. 571, rehearing denied 58 
S.Ct. 263, 302 U.S. 778, 82 L.Ed. 602. 

Country Club Dairy Co. v. Peo¬ 
ples Bank of Kansas City, D.C.Mo., 
169 F.Supp. 699—^Amerlcan-Hawal- 
lan S. S. Co. (Del.) v. Bowring & 
Co., D.C.N.Y., 160 F.Supp. 449— 
Globe & Rutgers Fire Ins. Co. v. 
Vide, D.C.Neb., 110 F.Supp. 889— 
Westinghouse Elec. Corp. v. United 
Elec., Radio & Mach. Workers of 
America, D.C.Pa., 92 F.Supp. 841— 
Fireman’s Fund Ins. Co. v. Irwin, 
D.C.Ga., 82 F.Supp. 180—Blackmar 
v. Mackay, D.C.IST.Y., 65 F.Supp. 48. 

Oonstltntioiiallty 

(1) It may be argued that since 
statutes containing substantially the 
same language as the constitutional 
provision have consistently been con¬ 
strued to require complete diversity 
of citizenship, the constitutional pro¬ 
vision must be similarly construed, 
but constitutional language may 
properly be given a wider construc¬ 
tion than statutory language, and 
may be construed to permit Juris¬ 
diction where there is partial diversi¬ 
ty of citizenship. 

U.S.—Haynes v. Felder, C.A.Tex., 239 
F.2d 868. 

(2) Constitutional grant limiting 
Jurisdiction of federal courts does 
not prevent application of the feder¬ 
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al interpleader act to situations 
where some antagonistic claimants 
are co-citizens. 

U.S.—Blackmar v. Mackay, D.C.N.Y., 
66 F.Supp. 48. 

SeallgBxne&t of elaimaats 

Interpleader action In federal court 
is proper where defendants may be 
divided into two adverse groups and 
all of each group reside in a differ¬ 
ent state. 

U.S.—Fireman’s Fund Ins. Co. ▼. Ir¬ 
win, D.C.Ga., 82 F.Supp. 180. 
tTnlted States as claimant 

(1) Original bill of Interpleader 
could not be maintained against the 
United States and another, since the 
Interpleader act requires that the ad¬ 
verse claimants be “citizens of dif¬ 
ferent states,’’ although diversity 
need not exist between plaintiff and 
all claimants. 

U.S.—U. S. V. Dry Dock Sav. Inst., C. 
C.A.N.Y., 149 F.2d 917. 

(2) Where complaint in interplead¬ 
er by insurers disclosed that insured 
was a Massachusetts corporation and 
that one of claimants was a resident 
of Massachusetts, contention that 
designation of Commissioner of In¬ 
ternal Revenue as other claimant 
made case in reality an action 
against the United States was insuffi¬ 
cient to give federal district court 
jurisdiction under interpleader stat¬ 
ute on the basis of diversity of citi¬ 
zenship In that the United States is 
not a citizen of a state other than 
Massachusetts. 

U.S.—Agricultural Ins. Co. v. The 
Lido of Worcester, D.C.Mass., 63 F. 
Supp. 799. 

Failure of out-of-stato claimant to 
appear 

Where all parties except one claim¬ 
ant were citizens of same state, court 
had Jurisdiction although absent 
claimant was served, but failed to 
appear. 

U.S.—Continental Assur. Co. v. Tuck¬ 
er, D.C.N.Y., 138 F.Supp. 242. 

85.5 U.S.—Haynes v. Felder, CA. 
Tex., 239 F.2d 868. 

Girard Trust Co. v. Vance, D.C. 
Pa., 6 F.R.D. 109. 

Tazlous types of iaoomplete diversity 
olassilled 

U.S.—Haynes v. Felder, C»A.Tex., 239 
F.2d 868. 
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It should be noted that, as discussed infra § 310 
the jurisdictional amount is less in an action under 
the interpleader statute, 28 U.S.C.A. § 1335, than 
under 28 U.S.CA. § 1332, the general diversity of 
citizenship statute. 

§ 59. — Alignment of Parties According 
to Real Interest 

Diversity Jurisdiction cannot be conferred on the 
federal courts by the parties* own determination of who 
are plaintiffs and who are defendants; jurisdiction will 
be determined by aiigning the parties on one side or the 
other as their interests require and according to the real 
matter in dispute. 


86 C.J.S. 

In the absence of collusion to satisfy the jurisdic¬ 
tional requirement, as considered infra § 70, there 
is diversity jurisdiction when the real collision of 
issues or the actual controversy is between citizens 
of different states.®5.60 Diversity jurisdiction can¬ 
not be conferred on the federal courts by the parties* 
own determination of who are the plaintiffs and 
who are the defendants ;86.65 the question of juris¬ 
diction depends on the real interests of the parties, 
rather than the formal alignment, and hence the 
question of diversity of citizenship is to be deter¬ 
mined by arranging the parties on one side or the 
other as their interests require^s and according to 


85.50 U.S.—Smith v. Sperling, Cal., 
77 S.Ct. 1112, 1119, 354 U.S. 91, 1 
L..Ed.2d 1205. 

85.55 U.S.—^Dryden v. Dryden, C.A. 
Mo., 265 F.2d 870—Swanson v. Tra- 
er, C.A.Ill., 230 P.2d 228, reversed 
on other grounds 77 S.Ct. 1116, 
1119, 354 U.S. 114, 1 Ii.Ed.2d 1221— 
American Ins. Co. v. Lester, C.A. 
W.Va., 214 F.2d 678—Foster v. Car¬ 
lin, C.A.Va., 200 F.2d 943—Grant 
County Deposit Bank v. McCamp- 
bell, C.A.Ky., 194 F.2d 469—Acker¬ 
man V. Hook. C.A.Pa., 183 F.2d 11— 
Givens v. Moll, C.A.Ala., 177 F.2d 
766, certiorari denied 70 S.Ct. 999, 
339 U.S. 964, 94 L.Ed. 1373—Peters 

V. Standard Oil Co. of Tex., C.A. 
Tex., 174 F.2d 162. 

American Ins. Co. v. Lester, D.C. 

W. Va., 120 F.Supp. 937, reversed on 
other grounds, C.A., 214 F.2d 678— 
Gregory v. West Virginia Pulp & 
Paper Co., D.C.N.C., 112 F.Supp. 8— 
Henley v. Protective Life Ins, Co., 
D.C.Miss., 95 F.Supp. 988—B. J. 
Van Ingen & Co. v. Burlington 
County Bridge Commission, D.C.N. 
J., 83 F.Supp. 778—Sadler v. Sadler, 
D.C.Nev., 66 F.Supp. 120. 

S. P. A. Ricordi Offleine Graflche 
V. World Art Reproductions Co., D. 
C.N.T., 22 P.R.D. 312. 

86 . U.S.—City of Indianapolis v. 
Chase Nat. Bank of City of New 
York, Ind., 62 S.Ct. 16, 314 U.S. 63, 
86 L.Ed. 49. rehearing denied 62 
S.Ct. 366, 356, three cases. 314 U.S. 
714, 86 L.Ed. 669—Lee v. Lehigh 
Valley Coal Co.. N.Y., 46 S.Ct. 385. 
267 U.S. 642, 69 L.Ed. 782—Niles- 
Bement-Pond Co. v. Iron Moulders’ 
Union, Local No. 68, Ohio. 41 S.Ct. 
39, 264 U.S. 77, 66 L.Ed. 145. 

Dryden v. Dryden, C.A.Mo.. 265 
F.2d 870—^Standard Oil Co. of Tex. 
V. Marshall, C.A.Tex.. 265 F.2d 46— 
Swanson v. Traer, C.A.Ill., 230 F.2d 
228, reversed on other grounds 77 
S.Ct. 1116, 854 U.S. 114, 1 L.Ed.2d 
1221—^American Ins. Co, v. Lester, 
C.A.W.Va., 214 F.2d 678—Poster v. 
Carlin, G.A.Va., 200 P.2d 943— 
Grant County Deposit Bank v. Mc- 
Campbell, C.A.Ky., 194 P.2d 469— 
Soderstrom v. Kungsholm Baking 


Co., C.A.I11., 189 P.2d 1008—Acker¬ 
man V. Hook, C.A.Pa., 183 F. 2d 11— 
—Givens v. Moll, C.A.Ala., 177 P.2d 
765, certiorari denied 70 S.Ct. 999, 
339 U.S. 964, 94 L.Ed. 1373—Peters 
V, Standard Oil Co. of Texas, C.A. 
Tex., 174 P.2d 162—Hudson v. New¬ 
ell, C.A.Miss., 172 P.2d 848, opin¬ 
ion adhered to 174 P.2d 646—Me¬ 
tropolis Theatre Co. v. Barkhausen, 
C.A.Ill., 170 P.2d 481. certiorari de¬ 
nied 69 S.Ct. 812, 336 U.S. 945, 93 
L.Ed. 1101—Kentucky Natural Gas 
Corp. v. Duggins, C.C.A.Ky., 166 P. 
2d 1011—McComb v. McCormack, 
C.C.A.Tex., 159 F.2d 219—Jordan v. 
Marks, C.C.A.La., 147 P.2d 800— 
Thomson v. Butler, C.C.A.Mo., 136 
P.2d 644, certiorari denied 64 S.Ct. 
69, 320 U.S. 761, 88 L.Ed. 464, re¬ 
hearing denied 64 S.Ct. 166, 320 U.S. 
813, 88 L.Ed. 491—Farr v. Detroit 
Trust Co., C.C.A.Mich., 116 F.2d 
807— Corpus Juris cited iu State 
Farm Mut. Automobile Ins. Co. v. 
Hugee, C.C.A.S.C,, 116 P.2d 298, 301 
—Edwards v. Glasscock, C.C.A. 
Tex., 91 P.2d 626—Backer v. Levy, 
C.C.A.N.Y., 82 F.2d 270—Fidelity 
Bond & Mortgage Co. v. Grand 
Lodge, I. O. O. F. of Tennessee, C. 
C.A.Tenn., 41 P.2d 326—Louisiana 
Oil Refining Corporation v. Reed, 
C.C.A.La., 38 F.2d 159, certiorari 
denied, 60 S.Ct. 366, 281 U.S. 761, 74 
L.Ed. 1162—^De Graffenreid v. 
Yount-Lee Oil Co., C.C.A.Tex., 30 
P.2d 674, certiorari denied 49 S.Ct. 
480, 279 U.S. 866, 73 L.Ed. 1003— 
Irwin V. Missouri Valley Bridge & 
Iron Co., C.C.A.I11.. 19 F.2d 300, 
certiorari denied Irwin, Sherman 
& Ellis V. Missouri Valley Bridge 
& Iron Co.. 48 S.Ct. 36, 276 U.S. 
540, 72 L.Ed. 415, and certiorari 
denied Irwin v. Missouri Valley 
Bridge Co., 48 S.Ct. 204, 276 U. 
S. 672, 72 L.Ed. 433—Berg v. Mer¬ 
chant, C.C.A.Ohio, 16 P.2d 990, re¬ 
hearing denied 16 F.2d 1013 and 
certiorari denied 47 S.Ct. 676, 274 
U.S. 738, 71 L.Ed. 1317—Gable v. 
Vonnegut Machinery Co., C.C.A. 
Ohio, 274 F. 66—Rust v. Brittle Sil¬ 
ver Co.. Colo., 68 F. 611, 7 C.C.A. 
389. 


Board of Trustees of Oberlln Col¬ 
lege v. Blair. C.C.W.Va., 70 P. 414— 
Mangels v. Donau Brewing Co., C. 

C. Wash.. 63 P. 613. 

Bonell V. General Acc. Fire & 
Life Assur. Corp., D.C.Cal., 167 F. 
Supp. 384—Maher v. Maher, D.C. 
Ky., 154 F.Supp. 804—Black v. Lon¬ 
don Assur. Co. of London. England, 

D. C.S.C., 122 F.Supp. 330—Ameri¬ 

can Ins. Co. V. Lester, D.C.W.Va., 
120 F.Supp. 937, reversed on other 
grounds, C.A., 214 F.2d 578—Hutch¬ 
ison v. Fulton, D.C. Ala., 117 F. 
Supp. 669—Gregory v. West Vir¬ 
ginia Pulp & Paper Co., D.C.N.C., 
112 F.Supp. 8—Henley v. Protec¬ 
tive Life Ins. Co., D.C.Miss.. 95 F. 
Supp. 988—Tucker v. New Orleans 
Laundries. D.C.La., 90 F.Supp. 290, 
affirmed, C.A., 188 P.2d 263, certio¬ 
rari denied 72 S.Ct. 62, 342 U.S. 
828, 96 L.Ed. 627—Sun Oil Co. v. 
Humble Oil & Refining Co., D.C. 
Tex., 88 F.Supp. 668, modified on 
other grounds, C.A., Humble Oil & 
Refining Co. v. Sun Oil Co., 190 F. 
2d 191, rehearing denied 191 F.2d 
706, certiorari denied 72 S.Ct. 367, 
342 U.S. 920, 96 L.Ed. 687—Shipe v. 
Floral Hills, D.C.Mo., 86 F.Supp. 
986—Knaus Truck Lines v. Mair, 
D.C.Minn., 86 F.Supp. 101—B. J. 
Van Ingen & Co. v. Burlington 
County Bridge Commission, D.C.N. 
J., 83 F.Supp. 778— Corpus Juris 
Saouadum cited in Opici v. Cuca¬ 
monga Winery, D.C.Cal., 73 F.Supp. 
603, 606—Sadler v. Sadler, D.C. 

Nev., 66 F.Supp. 120—Berwick v. 
Piatt, D.C.S.C., 62 F.Supp. 262— 
Hartford Accident & Indemnity Co. 
V. Smith, D.C.Iowa, 41 F.Supp. 692 
—Buxton V. Acadian Production 
Corporation, D.C.La., 36 F.Supp. 
643—Richardson v. Blue Grass 
Mining Co., D.C.Ky., 29 F.Supp. 658 
—Seeley v. Cornell, D.C.Tex., 6 F. 
Supp. 241. 

Gaddis v. Junker, D.C.Tex., 27 F. 
2d 166—Harris v. Brown, D.C.Ky., 
6 F.2d 922—Hazeltine Research 
Corporation v. Freed-Eisemann Ra¬ 
dio Corporation, D.C.N.Y., 4 F.2d 
867. 
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the real matter in dispute,87 and the court is without 
jurisdiction where after realignment there are citi¬ 
zens of the same state both as plaintiff and defend- 

ant.87.5 


The facts requiring realignment and destroying 
diversity jurisdiction must exist at the time of the 
filing of the suit.87.io One named as defendant 
will not be realigned as plaintiff if there is any issue 


S. P. A. Ricordi Offleine Grafliche 
V. World Art Reproductions Co., D. 

C. N.Y., 22 F.R.D. 312—Spaldlnff v. 
Southern Pac. Co., D.C.Or., 19 P.R. 

D. 413—Curtis v. American Book 
Co., D.C.N.Y., 17 F.R.D. 604. 

25 C.J. p 760 note 77. 

Amendment to strike or transpose 
parties to prevent ousting: Jurisdic¬ 
tion of federal courts see infra 8 
82. 

'‘The esBontial anestion is whether 
complainant is seeking: to enforce, in 
whole or in part, a rigrht of the de¬ 
fendant sought to be realigned as a 
complainant; and, if so, whether 
such defendant is an indispensable 
party so as, of necessity, to destroy 
the diversity of citizenship.” 

U.S.—^Detroit Tile & Mosaic Co. v. 
Mason Contractors’ Ass’n, C.C.A. 
Mich., 48 F.2d 729, 731. 

Staten v. Louisville Trust Co., D. 
C.Ky., 28 F.Supp. 301, 304. 

Prayer for monetary Judgment 

In determining whether a collision 
of interests exists between plaintiff 
and defendant when Jurisdiction is 
sought to be maintained on ground of 
diversity of citizenship, Question of 
whether petition or complaint asks 
for a monetary Judgment against de¬ 
fendant is matter of Importance. 

TJ.S.—Staten v. Louisville Trust Co., 
supra. 

Beallgnment held proper 

XJ.s.—Dryden v. Dryden, C.A.Mo., 265 
F2d 870—Kennedy v. Falk. C.A. 
Ill., 230 F.2d 362—Ermentrout v. 
Commonwealth Oil Co., C.A.Fla., 
220 F.2d 527—Hallmark Produc¬ 
tions V. Mosley, C.A.Mo., 190 F.2d 
904—Peters v. Standard Oil Co. of 
Tex., C.A.Tex., 174 F.2d 162—Jor¬ 
dan V. Marks. C.C.A.La., 147 F.2d 
800—Morris v. Franklin Fire Ins. 
Co. of Philadelphia, Pa., C.C.A.Cal., 
130 F.2d 663. 

Black v. London Assur. Co. of 
London, England, D.C.S.C., 122 F. 
Supp. 330—U. S. Fidelity & Guar- 
a.nty Co. v. Harriss & Covington 
Hosiery Mills, D.C.N.C., 119 F.Supp. 
666—Hutchison v. Fulton, D.C.Ala., 
117 F.Supp. 669—Pierce v. Hilde¬ 
brand. D.C.Iowa, 103 F.Supp. 396— 
Henley v. Protective Life Ins. Co., 
P.C.Miss., 95 F.Supp. 988—Knaus 
Truck Lines v. Mair, D.C.Minn., 86 
F.Supp. 101—B. J. Van Ingen & 
Co. V. Burlington County Bridge 
Commission, D.C.N.J., 83 F.Supp. 
778—Sadler v. Sadler, D.C.Nev., 66 
F.Supp. 120. 

ZajRired and insurer 

(1) An out-of>stata insurer cannot 


obtain federal court Jurisdiction by 
bringing a declaratory Judgment 
proceeding against the resident in¬ 
sured and claimant where there is no 
real controversy between the insur¬ 
er and the insured. 

U.S.—Maryland Casualty Co. v. Boyle 
Const. Co., C.C.A.S.C., 123 F.2d 668 
—State Farm Mutual Automobile 
Ins. Co. V. Hugee, 116 F.2d 298, 132 

A.L.R. 188. 

(2) In nonresident automobile lia¬ 
bility insurer’s action for declaratory 
Judgment as to its liability under 
polic y, where federal Jurisdiction was 
based on diversity of citizenship and 
there was only a potential contro¬ 
versy between resident insured and 
insurer, both having denied liability 
in a state court action on the same 
grounds, insured was required to be 
aligned with insurer, and, where only 
other defendant was also a resident, 
necessary diversity of citizenship 
was destroyed. 

U.S.—^American Fidelity & Cas. Co. v. 
Service Oil Co., C.C.A.S.C., 164 F.2d 
478. 

(3) In action by employee against 
third-party tort-feasor in federal dis¬ 
trict court, if employer’s compensa¬ 
tion Insurer had been made party by 
employee, compensation Insurer 
would have been arraigned on same 
side with employee, and if Insurer 
was citizen of same state as defend¬ 
ant, court would have no Jurisdiction 
on basis of diversity of citizenship. 
U.S.—Davis V. St. Louis-Southwest¬ 
ern Ry. Co., D.C.La., 99 F.Supp. 
751. 

(4) Fact that named Insured and 
insurer agree that liability policy 
does not cover a particular automo¬ 
bile driver does not automatically 
defeat a federal district court’s Ju- 
ri.sdlctlon to determine coverage of 
policy and render declaratory Judg¬ 
ment In case where third parties are 
concerned, but merely requires feder¬ 
al court to align both insurer and 
named beneficiary as plaintiffs in de¬ 
termining whether all plaintiffs are 
citizens of states other than the 
states of which any of the defendants 
are citizens and in concluding wheth¬ 
er there is diversity Jurisdiction. 

U.S.—Indemnity Ins. Co. of North 

America v. Kellas, D.C.Mass., 80 
F.Supp. 497, affirmed, C.A., 173 F, 
2d 120. 

Complaint aomimod. true 
Allegations of complaint were as¬ 
sumed to be true for purpose of mo- 
I tion by one of defendants to realign 
I the parties to the end that other de¬ 
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fendant be designated as a party 
plaintiff. 

U.S.—Sadler v. Sadler, D.C.Nev., 66 
F.Supp. 120. 

Classiflcatlon of parties 

In applying the rule of alignment 
of parties in determining federal Ju¬ 
risdiction when Jurisdiction is claim¬ 
ed on ground of diversity of citizen¬ 
ship, parties are classified as formal 
parties, necessary but not indispensa¬ 
ble parties, and indispensable par¬ 
ties. 

U.S.—Kentucky Natural Gas Corp. v. 
Duggins, C.C.A.Ky., 165 F.2d 1011. 

87. U.S.—Foster v. Carlin, C.A.Va., 
200 F.2d 943—^Ackerman v. Hook. 
C.A.Pa., 183 F.2d 11—Thomas v. 
Thomas, C.C.A.La., 166 F.2d 332— 
McComb V. McCormack, C.C.A.Tex., 
169 F.2d 219—Southern Surety Co. 
V. Maxwell, C.C.A.W.Va., 6 F.2d 
181. 

B. J. Van Ingen & Co. v. Burling¬ 
ton County Bridge Commission, D. 

C.N.J., 83 F.Supp. 778—Staten v. 
Louisville Trust Co., D.C.Ky., 28 F. 
Supp. 301—Seeley v. Cornell, D.C. 
Tex., 6 F.Supp. 241. 

26 C.J. p 761 note 78. 

Matters held not ooatrolllng 

Jurisdiction of the federal district 
court on the ground of diversity of 
citizenship could not be rested on a 
New York corporation’s prayer for 
reimbursement of costs and attor¬ 
neys’ fees as against an Indiana cor¬ 
poration named as a defendant, to¬ 
gether with another Indiana corpora¬ 
tion and the city of Indianapolis in 
an action by the New York corpora¬ 
tion, but actually on the same side 
of the controversy as the New York 
corporation. 

U.S.—City of Indianapolis v. Chase 
Nat. Bank of City of New York, 
Ind., 62 S.Ct. 16, 314 U.S. 63, 86 L. 
Ed. 49, rehearing denied 62 S.Ct. 
355, 366, three cases, 814 U.S. 711, 
86 L.Ed. 669. 

87.5 U.S.—Ackerman v. Hook, C.A. 
Pa., 183 F.2d 11. 

Maher v. Maher, D.C.Ky., 164 F. 
Supp. 804—^Levitan v. Stout, D.C. 
Ky., 97 F.Supp. 105—Indemnity 
Ins. Co. of North America v. Pan 
Am. Airways, D.C.N.Y., 57 F.Supp. 
980—Jordan v. Marks, D.C.La., 55 
F.Supp, 204, affirmed, C.C.A., 147 
F.2d 800. 

87.10 U.S.—Texas Pac. Coal & Oil 
Co. V. Mayfield, C.C.A.Miss.. 152 
F.2d 956. 

B. J. Van Ingen & Co. v. Burling¬ 
ton County Bridge Commission, D. 
I C.N.J., 88 F.Supp. 778. 
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as to which plaintiff needs relief against such par- 
ty.87.15 A defendant may be realigned as a plaintiff 
where the controlling purpose of the suit is to es¬ 
tablish a benefit to such party against the resistance 
of other defendants.*’^*^® A party’s attitude toward 
the litigation as well as his interest is to be con¬ 
sidered on the question of realignment.8^-26 Where 
one whose interest lies with plaintiff is made a de¬ 
fendant because of his refusal to join in the suit, 
he will be realigned with plaintiff for the purpose of 
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determining the court's Jurisdiction.One 
named as defendant will not be realigned as party 
plaintiff with the effect that the court will be with¬ 
out jurisdiction unless he is an indispensable party 
plaintiff.® ^*3 6 

The alignment of parties in the bill, complaint^ 
or petition will be taken as governing on the ques¬ 
tion of diversity of citizenship where nothing ap¬ 
pears which requires a rearrangement of parties;®® 


87.15 U.S.—Texas Pac. Coal & Oil 
Co. V. Mayfield, C.C.A.MIss., 162 F. 
2d 956. 

87.80 U.S.—^Dilatusch v. Hlphflll, C. 
C.A.Ark., 140 F.2d 741, certiorari 
denied 64 S.Ct. 1145, 322 U.S. 742. 
88 L.Ed. 1576. 

87.85 U.S.—Hamer v. New York 
Rys. Co., N.Y., 37 S.Ct. 611, 244 U.S. 
266, 61 L.Ed. 1125. 

Green v. Green, C.A.I11., 218 F.2d 
130, certiorari denied 75 S.Ct. 606, 
849 U.S. 917, 99 L.Ed. 1250, certio¬ 
rari denied 76 S.Ct. 871, 349 U.S. 
948, 99 L.Ed. 1274. 

87.30 U.S.-—Hamer v. New York 
Rys. Co., N.Y., 87 S.Ct 611. 244 U.S. 
266. 61 L.Ed. 1126. 

Grant County Deposit Bank v. 
McCampbell, C.A.Ky., 194 F.2d 469. 
Tartaer 

Where partnership brings action in 
federal court based on diversity of 
citizenship and one partner, because 
of his refusal to sue, is made a par¬ 
ty defendant, such partner will be 
realigned as plaintiff. 

U.S.—Grant County Deposit Bank v. 

McCampbell, C.A.Ky., 194 F.2d 469. 
87.35 U.S.—Texas Pac. Coal & Oil 
Co. V. Mayfield, C.C.A.Miss., 162 F. 
2d 956. 

88 . U.S.—Thomas v. Thomas, C.C.A. 
La., 165 F.2d 332—Chase Nat. Bank 
of City of New York v. Citizens 
Gas Co. of Indianapolis, C.C.A.Ind., 
96 F.2d 363, certiorari denied City 
of Indianapolis v. Chase Nat. Bank 
of City of New York, 69 S.Ct 77, 
306 U.S. 600, 83 L.Ed. 381. 

Loose V. Hartford Pulp Plaster 
Corp., C.C.Conn., 159 F. 318. 

Wichman v. R. H. Miller Texas 
Corp., D.C.Tex., 84 F.Supp. 123, af¬ 
firmed, C.A., 174 F.2d 126—Union 
Assur. Soc., Limited, of London, 
England, v. Miller, D.C.Mo., 29 F. 
Supp. 127. 

25 C.J. p 761 note 79. 

BeaUgmnsiit held not required 
U.S.—Dryden v. Dryden, C.A.Mo., 266 
F.2d 870—Poster v. Carlin, C.A.Va., 
200 F.2d 943—Maljamar Oil & Gas 
Corp. V. Malco Refineries, C.C.A.N. 
M., 166 P.2d 673—Dilatusch v. 
Highflll, C.C.A.Ark., 140 P.2d 741, 
certiorari denied 64 S.Ct. 1146, 822 
U.S. 242, 88 L.Ed. 1676—Hirsch v. 
Stone, C.C.A.Tex., 62 F.2d 120, cer¬ 


tiorari denied Stone v. Hirsch, 63 
S.Ct 691, 289 U.S. 747, 77 L.Ed. 
1493—Detroit Tile Sc Mosaic Co. v. 
Mason Contractors’ Ass’n, C.C.A. 
Mich., 48 P.2d 729. 

Reavis v. Reavis, C.C.Cal., 98 F. 
146. 

Fidelity & Cas. Co. of New York 
V. Wilson, D.C.S.C., 106 F.Supp. 464 
—American Surety Co. of New 
York V. Marshall, D.C.Mo., 29 P. 
Supp. 946, motion overruled 80 F. 
Supp. 688. 

Merrill v. Atwood, D.C.R.I., 297 
P. 630—Maryland Casualty Co. v. 
City of Cincinnati, D.C.Ohio, 291 P. 
834—Lewis v. Schrader, D.C.Tex., 
287 F. 893—^Hodgman v. Atlantic 
Refining Co., D.C.Del., 274 P. 104. 

26 C.J. p 761 note 79 [a]. 

XUBurer and insured 

(1) In Illinois insurance corpora¬ 
tion's action against Indiana resi¬ 
dents for declaratory judgment de¬ 
termining that automobile liability 
policy was null and void, and that 
neither insured nor codefendant, in¬ 
jured as result of being struck by in¬ 
sured’s automobile, could recover on 
policy because of Insured’s fraud in 
procuring it, trial court properly re¬ 
fused to realign Insured as party 
plaintiff and dismiss complaint for 
lack of Jurisdiction because there 
was no diversity of citizenship be¬ 
tween parties, although insured fail¬ 
ed to defend action, signed agreement 
that plaintiff waived no rights or de¬ 
fenses, and accepted return of pre¬ 
mium paid. 

U.S.—State Farm Mut. Auto. Ins. Co. 
V. Mossey, C.A.Ind., 196 P.2d 56, 
certiorari denied Du Bois v. Mos¬ 
sey, 73 S.Ct. 109, 344 U.S. 869, 97 
L.Ed. 674. 

(2) Where foreign automobile lia¬ 
bility Insurer alleged that insured 
had failed to give required notice of 
accident and that insurer was not re¬ 
quired to defend action brought by 
resident injured person against resi¬ 
dent Insured in state court, or to pay 
any judgment rendered therein 
against insured, and asked for a 
declaratory judgment accordingly 
against both Insured and injured per¬ 
son, there was an existing substan¬ 
tial controversy between insurer and 
insured, who should not be realigned 
as a party plaintiff to determine ju- 
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risdlctlon and federal court had ju¬ 
risdiction of principal claim. 

U.S.—Collier v. Harvey, C.A.Okl., 179' 

F.2d 664. 

(3) Where Texas Insurer brought 
action against additional insured and 
injured party, both residents of Ok¬ 
lahoma, for declaratory judgment as 
to whether insurer was required to 
defend action by injured party 
against additional Insured, and the 
controversy between additional in¬ 
sured and Insurer was whether such 
insured had breached co-operation 
clause of automobile liability policy, 
the Insured did not stand in such po¬ 
sition of party plaintiff as would de¬ 
feat federal district court’s diversity 
jurisdiction. 

U.S.—Commercial Standard Ins. Co. 

V. Readnour, C.A.Okl., 241 F.2d 14. 

(4) In automobile insurer’s actions 
for declarations whether one who 
drove named insured’s vehicle when 
it was involved in collision was in¬ 
sured’s agent, brought against owner 
of, and passenger in, other vehicle 
and the driver of named Insured’s ve¬ 
hicle, an actual controversy existed 
between Insurer and all of the de¬ 
fendants, and the passenger in the 
other vehicle and driver of named in¬ 
sured’s vehicle were properly aligned 
as defendants in one action and the 
owner of the other vehicle and driv¬ 
er of insured’s vehicle were properly 
so aligned in the other, and driver of 
named insured’s vehicle could not be 
realigned as a plaintiff to defeat di¬ 
versity Jurisdiction. 

U.S.—Travelers Ins. Co. v. Williams, 

D.C.N.C., 164 F.Supp. 666. 

(6) Where automobile Insurer 
brought declaratory judgment action 
against insured, driver of insured’s 
automobile, and parties who had filed 
state court actions against insured 
and automobile driver, and insurer 
and insured were mutually interest¬ 
ed in obtaining a declaratory judg¬ 
ment that driver was not operating 
automobile on behalf of insured or 
with his consent, but insured by 
counterclaim sought judgment that 
Insurer was obligated to defend any 
action against insured and to pay any 
judgment that had been or might be 
rendered against him, there was an 
’’actual controversy” between Insured 
and insurer so that insured was prop- 
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and a realignment of parties which involves sub* 
stantially a decision on the merits will not be made.83 
The mere fact that certain parties who seek relief 
against each other make common cause against a 
third person who is also a party does not require 
them to be aligned as parties plaintiff.®® 

Stockholders* suits. The rule which aligns par¬ 
ties according to interest docs not apply to stock¬ 
holders^ suits brought against the corporation and 
others on a cause of action existing in favor of the 
corporation, where such suit is not collusive but is 
brought by plaintiff because the corporation is con¬ 
trolled by interests antagonistic to him.®i Collusion 
between plaintiff stockholder and the corporation 
may always be shown,and where such hostility 
on the part of the controlling interests in the cor¬ 
poration is not shown, or the suit is collusive, the 
usual rule applies that parties must be aligned ac¬ 
cording to their interest for the purpose of deter¬ 
mining the jurisdiction of the federal courts and 
the corporation will be aligned with plaintiff.®® The 


proper course is to determine the issue of antago¬ 
nism on the face of the pleadings and by the nature 
of the controversy.®®-® When the management of 
a corporation refuses to take action to undo a busi¬ 
ness transaction or so solidly approves it that any 
demand to rescind would be futile, antagonism is- 
evident.®® !® Where the corporation is disabled 
from acting in its own behalf, as where there are 
no directors, it cannot be considered to be an¬ 
tagonistic to plaintiff stockholder and must be re¬ 
aligned with him.®®-!® 

Compliance with the Federal Rule of Civil Pro¬ 
cedure or former Equity Rule requiring the verified 
complaint to aver that the action is not a collusive 
one to confer jurisdiction on the federal court, and 
to set forth the efforts made by plaintiff to secure 
from the corporation such action as he desires, 
shows such hostility as prevents alignment of the 
corporation with plaintiff stockholder; noncom¬ 
pliance requires such alignment.®® Ordinarily com- 


erly allprned as a “party defendant" 
and oould not be aligned as a “party 
plaintiff" so as to destroy federal 
court’s jurisdiction based on diversi¬ 
ty of citizenship. 

tJ.S.—Till V. Hartford Accident & 
Indemnity Co., C.C.A.Okl., 124 F.2d 
405. 

(6) In suit in federal district court 
by insurer of contractor for a decla¬ 
ratory judgment that insurer was not 
obligated under its policy to defend 
action in state court against contrac¬ 
tor and its surety, insurer raised a 
question of coverage in which its 
position was adverse to that of con¬ 
tractor and its surety, and, hence, the 
parties were properly aligned, with 
respect to issue of jurisdiction of 
district court on ground of diversity 
of citizenship. 

U.S.—C. T. Thomason Co. v. Lumber¬ 
mens Mutual Cas. Co., C.A.S.C., 183 
F.2d 729. 

89. U.S.—Helm v. Zarecor, Tenn., 32 
S.Ct. 10, 222 U.S. 32, 56 L.Ed. 77 
followed in Sharpe v. Bonham, 
Tenn., 32 S.Ct. 420, 224 U.S. 241, 
66 L.Ed. 747. 

Sharp V. Bonham, D.C.Tenn., 213 
F. 660. 

90. U.S.— Corpns Juris Seouaduu 
quoted In Jordan v. Marks, C.C.A. 
La., 147 F.2d 800, 803—Till v. Hart¬ 
ford Accident & Indemnity Co., C. 
C.A.Okl., 124 F.2d 406—Mayor and 
City Council of Baltimore v. Crown 
Cork & Seal Co., CC.A.Md., 122 F. 
2d 385—^Rex Co. v. International 
Harvester Co., C.C.A.Tex., 107 F.2d 
767—Republic Nat. Bank & Trust 
Co. V. Massachusetts Bonding & 
Insurance Co., C.CJLTex., 68 F.2d 


445—Franz v. Franz, C.C.A.Mo., 16 
F.2d 797. 

Supplemental pleading 

Complainants, filing supplemental 
pleading praying Judgment for cer¬ 
tain defendants in boundary suit, did 
not thereby dismiss or withdraw 
from suit and leave court without 
requisite diversity of citizenship to 
support jurisdiction, as court was 
still obligated to determine boundary 
issue tendered by all parties’ plead¬ 
ings. 

U.S.—Lamb v. Washington Oil Co. of 
Texas, C.C.A.Tex,, 103 F.2d 711. 

91. U.S.—Carr v. Beverly Hills 
Corp., Cal., 77 S.Ct. 1375, 354 U.S. 
917, 1 L.Ed.2d 1433, rehearing de¬ 
nied 78 S.Ct. 7, 356 U.S. 852, 2 L. 
Ed.2d 60—^Koster v. (American) 
Lumbermens Mut, Cas. Co., N.Y., 
67 S.Ct. 828, 330 U.S. 618, 91 L.Ed. 
1067. 

Schmidt V. Esquire, Inc., C.A.Ind , 
210 F.2d 908, certiorari denied 
Schmidt v. Crowell-Colller Pub. 
Co., 75 S.Ct. 31, 348 U.S. 819, 99 
L.Ed. 646, and Schmidt v. Readers 
Digest Ass’n, 76 S.Ct. 31, 348 U.S. 
819, 99 L.Ed. 646, and Schmidt v. 
Esquire Inc., 75 S.Ct. 31, 348 U.S. 
819, 99 L.Ed. 646—Hutchinson Box 
Board & Paper Co. v. Van Horn, C. 

C. A.Kan., 299 F. 424. 

Kartub v. Optical Fashions, Inc., 

D. C.N.Y., 168 F.Supp. 767—Tucker 
V. National Linen Service Corp., D. 
C.Ga., 92 F.Supp. 502, affirmed, C. 
A., 188 F.2d 266, certiorari denied 
72 S.Ct. 63, 342 U.S. 828, 96 L.Ed. 
627— Corpus Juris Sscuadnm cited 
Itt Tucker v. New Orleans Laun¬ 
dries, D.C.La., 90 F.Supp. 290, 293, 
affirmed, C.A., 188 F.2d 263, certio¬ 
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rari denied 72 S.Ct. 62, 342 U.S. 828, 
96 L.Ed. 627—Smallen v. Louisville 
Fire & Marine Ins. Co.. D.C.Ky., 80 
F.Supp. 279— Corpus Juris Secun¬ 
dum cited in Opici v. Cucamonga 
Winery, D.C.Cal., 73 F.Supp. 603. 
606—Ashley v. Keith Oil Corp., D. 

C. Mass., 73 F.Supp. 37—Richardson 
V. Blue Grass Mining Co., D.C.Ky., 
29 F.Supp. 668—Nagle v. Wyogn 
Gas & Oil Corporation, D.C.Pa., 10- 
F.Supp. 906. 

Harris v. Brown, D.C.Ky., 6 F.2d 
922. 

Haymes v. Columbia Pictures 
Corp., D.C.N.Y., 16 F.R.D. 118. 

25 C.J. p 761 note 81. 

91.5 U.S.—Smith v. Sperling, Cal., 
77 S.Ct. 1112, 1119, 364 U.S. 91, 1 L. 
Ed.2d 1206. 

Collusion to confer Jurisdiction gen¬ 
erally see infra § 70. 

92. U.S.—Smith v. Sperling, Cal., 77 
S.Ct. 1112, 1119, 364 U.S. 91, 1 L.Ed. 
2d 1205. 

Groel v. United Electric Co., C.C. 
N.J , 132 F. 252. 

Levitan v. Stout, D.C.Ky., 97 F. 
Supp. 105. 

25 C.J. p 761 note 82. 

92.5 U.S.—Smith v. Sperling, Cal., 
77 S.Ct. 1112, 1119, 354 U.S. 91, 1 
L.Ed.2d 1206. 

92.10 U.S.—Swanson v. Traer, Ill., 
77 S.Ct. 1116, 1119, 364 U.S. 114, 
1 L.Ed.2d 1221—Smith v. Sperling, 
Cal., 77 S.Ct. 1112, 1119, 364 U.S. 91, 
1 L.Ed.2d 1205. 

Kartub v. Optical Fashions, Inc., 

D. C.N.T.. 168 W.Supp. 767. 

92.15 U.S.—^Kartub v. Optical Fash¬ 
ions, Inc., supra. 

93 . U.S,—^Richardson v. Blue Grass. 



§§ 59-60 FEDERAL COURTS 

pliance with such rule goes only to the merits and not 
to the jurisdiction of the court as a federal court, 
and it can affect the question of federal jurisdiction 
only where a jurisdictional arrangement of the par¬ 
ties is required.®® Where defendants against whom 
judgment in behalf of defendant corporation is 
sought are residents of the same state as plaintiff 
stockholders, although defendant corporation is a 
corporation of another state, there is not such 
diversity of citizenship as will confer jurisdiction 
on a federal court.®® 

It has been held that where state law requires that 
the corporation be named as the party plaintiff in a 
stockholder’s derivative action, that rule must be 
followed by the federal court and the parties re¬ 
aligned accordingly.®®*® 


36 C.J.S. 

§ 60. -Necessary, Indispensable, and 

Formal Parties 

Federal courts can neither acquire nor be ousted of 
Jurisdiction by the Joinder or nonjoinder as formal or 
nominal parties to the suit of persons having no real inter¬ 
est in the controversy, and usually the Joinder or non¬ 
joinder of proper but not indispensable parties over whom 
the court, by reason of their citizenship, can exercise no 
jurisdiction will not prevent the court from assuming Ju¬ 
risdiction over other parties to the suit; but Indis¬ 
pensable parties cannot be disregarded. 

In determining its jurisdiction, the court is not 
limited to a consideration of the parties of rec- 
oi.d.96.50 For the purposes of jurisdiction, the fed¬ 
eral courts regard the real, rather than the nominal, 
parties,®"^ and they can neither acquire nor be ousted 
of jurisdiction by the joinder or nonjoinder as 
formal or nominal parties to the suit of persons 
having no real interest in the controversy.®® The 


Mining Co., D.C.Ky., 29 F.Supp. 
658. 

25 C.J. p 762 note 83. 

94. U.S.—Illinois Cent. 11. Co. v. 
Adams, Miss., 21 S.Ct. 251, 180 U.S. 
28, 46 Ij.Ed. 410, appeal dismissed 
31 S.Ct. 224, 218 U.S. 690, 64 L.Ed. 
1210. 

25 C.J. p 762 note 84. 

95. U.S.—Gage v. Riverside Trust 
Co., C.C.Cal., 166 F. 1002, appeal 
dismissed 31 S.Ct. 224, 218 U.S. 690, 
54 UEd. 1210. 

96. U.S.—J. R. A. Corporation v. 
Boylan, D.C.N.Y., 30 F.Supp. 393, 
affirmed, C.C.A., 109 F.2d 1018. 

96.5 U.S.—Levitan v. Stout, D.C.Ky., 
97 F.Supp. 106. 

96.50 U.S.—Von Knorr v. Miles, D. 

C. Mass., 60 F.Supp. 962, vacated on 
other grounds, C.C.A., Von Knorr v. 
Griswold. 166 F.2d 287—Fowler v. 
California Toll-Bridge Authority, 

D. C.Cal., 46 F’.Supp. 299, affirmed, 
C.C.A., 128 F.2d 549. 

97. U.S.—Becker v. Angle, C.C.A. 
Okl., 166 F.2d 140—Hann v. City of 
Clinton, Okl., ex rel. Schuetter, C.C. 
A.Okl., 131 F.2d 978. 

Merritt v. Greenberg, D.C.N.T., 
4 F.Supp. 655. 

25 C.J. p 762 note 87. 

Formal parties are not considered 
in determining diversity of citizen¬ 
ship for federal jurisdiction. 

U.S.—Bill V. Carr, D.C.Conn., 88 F. 
Supp. 678. 

98. U.S.—Boon’s Heirs v. Chiles, 
Ky., 8 Pet. 532, 8 L.Ed. 1034. 

Roth V. Davis. C.A.Cal., 231 F.2d 
681—Schmidt v. Esquire, Inc., C.A. 
Ind., 210 F.2d 908, certiorari denied 
Schmidt v. Crowell-Collier Pub. Co., 
76 S.Ct. 81. 348 U.S. 819, 99 L.Ed. 
646, and Schmidt v. Readers Digest 
Ass’n, 76 S.Ct. 31, 348 U.S. 819, 99 
L.Ed. 646, and Schmidt v. Esquire, 
Inc., 76 S.Ct. 31, 348 U.S. 819, 99 


L.Ed. 646—Chicago, R. I. & P. R. 
Co. V. Long, C.A.Iowa, 181 F.2d 295 
—Becker v. Angle, C.C.A.Okl., 165 
P.2d 140—Hann v. City of Clinton, 
Okl., ex rel. Schuetter, C.C.A.Okl., 
131 F.2d 978—Kimmich v. Potter, 
C.C.A.N.Y., 112 P.2d 136, certiorari 
denied Kimmich v. New York 
Clearing House Ass’n, 61 S.Ct. 47, 
311 U.S. 653. 86 L.Ed. 418, rehear¬ 
ing denied 61 S.Ct. 832, 313 U.S. 
697, 86 L.Ed. 1550—^Doyle v. Loring, 
C.C.A.Tenn.. 107 F.2d 337, certiorari 
denied 60 S.Ct. 808, 309 U.S. 686, 
84 L.Ed. 1029—First Trust & Sav¬ 
ings Bank v. lowa-Wlsconsin 
Bridge Co., C.C.A.Iowa, 98 F.2d 
416, certiorari denied Phoenix Fi¬ 
nance Corporation v. Iowa-Wiscon¬ 
sin Bridge Co., 69 S.Ct. 243, 305 U.S. 
650, 83 L.Ed. 420, rehearing de¬ 
nied 59 S.Ct. 366, 306 U.S. 366, 83 
L.Ed. 437—Associated Press v. 
KVOS, Inc., C.C.A.Wash., 80 F.2d 
675, reversed on other grounds 
KVOS, Inc. V. Associated Press, 67 
S.Ct. 197, 299 U.S. 269, 81 L.Ed. 183 
—Hirsch v. Stone, C.C.A.Tex., 62 
F.2d 120, certiorari denied Stone v. 
Hirsch, 63 S.Ct. 691, 289 U.S. 747, 
77 L.Ed. 1493—^Holbrook Irr. Dist. 
v. Arkansas Valley Sugar Beet & 
Irrigated Land Co., C.C.A.C 0 I 0 ., 64 
F.2d 840—^Jones v. Box Elder Coun¬ 
ty, C.C.A.Utah, 62 F.2d 340, cer¬ 
tiorari denied 62 S.Ct. 466, 286 U.S. 
666, 76 L.Ed. 944—Blythevllle, L. & 
A. S. R. Co. v. St. Louis-San Fran¬ 
cisco Ry, Co., C.C.A.Ark., 33 F.2d 
481—City Bond & Finance v. Grant, 
C.C.A.C 0 I 0 ., 30 F.2d 671—Southern 
Surety Co. v. Maxwell, C.C.A.W.Va., 
6 P.2d 181—Elmore County, Ala., v. 
Moon. C.C.A.Ala., 293 F. 297. 

Einstein v. Georgia Southern & 
Florida R. Co., C.C.Ga., 120 F. 1008 
—^Doyle V. San Diego Land & Town 
Co., C.C.Cal., 43 F. 349. 

Henley v. Protective Life Ins. 
Co., D.aMiss., 96 F.Supp. 988— 
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Corpus Juris Secuudum cited in 

Leadman v. Fidelity & Casualty 
Co. of Now York, D.C.W.Va., 92 F. 
Supp. 782, 786—Steinberg v. Amer¬ 
ican Bantam Car Co., D.C.Pa., 76 F. 
Supp. 426, appeal dismissed, C.A., 
173 F.2d 179—Buffalo Creek Co-op. 
State Grazing Dist. v. Anderson, D. 
C.Mont., 72 F.Supp. 330—^East 
Coalinga Oil Fields Corp. v. Pure 
Oil Co., D.C.Cal., 66 F.Supp. 716— 
Whittle V. Atlas Powder Co., D.C. 
Tenn., 34 F.Supp. 663—Internation¬ 
al Allied Printing Trades Ass’n v. 
Master Printers Union of New Jer¬ 
sey, D.C.N.J., 34 F.Supp. 178—Nak- 
ken Patents Corp. v. Westinghouse 
Electric & Mfg. Co., D.C.Pa., 21 F. 
Supp. 336—^\Vorcestcr County 
Trust Co. V. Long, D.C.Mass., 14 F. 
Supp. 754, reversed on other 
ground.s, C.C.A., Riley v. Worces¬ 
ter County Trust Co., 89 F.2d 69, 
affirmed Worcester County Trust 
Co. V. Riley, 68 S.Ct. 185, 302 U.S. 
292, 82 L.Ed. 268. 

Harris v. Brown, D.C.Ky., 6 F.2d 
922. 

Sieland v. Hamel, D.C.Mo., 13 F. 

R. D. 447. 

D.C.—First Nat. City Bank of New 
York V. Glllilland, C.A., 267 F.2d 
223, 103 U.S.APP.D.C. 219. 

N.C.—^Allred v. Trexler Lumber Co., 
140 S.E. 157, 194 N.C. 647. 

25 C.J. p 752 note 88. 

Formal or nnueoessary parties 

Jurisdiction cannot be defeated by 
Joining formal or unnecessary par¬ 
ties. 

U.S.—Salem Trust Co. v. Manufac¬ 
turers’ Finance Co., Mass., 44 S.Ct. 
266, 264 U.S. 182, 68 L.Ed. 628, 81 
A.L.R. 867. 

First Trust & Savings Bank v. 
lowa-Wisconsin Bridge Co., C.C.A. 
Iowa, 98 F.2d 416, certiorari de¬ 
nied Phoenix Finance Corporation 
V. lowa-Wisconsln Bridge Co., 69 

S. Ct 248, 806 U.S. 660, 83 L.Ed. 420, 
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nominal party plaintiff will be disregarded and ju- i the relator when it appears that the latter is in fact 
risdiction will be determined by the citizenship of | the beneficial party in interest.®®*® The fact that 

rehearing: denied 69 S.Ct. 366, 306 i Schuetter, v. First Nat. Bank In | Ins. Co. of Philadelphia, Pa., C.A.N. 


TJ.S. 676, 83 L.Ed. 437—Von Her¬ 
bert V. City of Seattle, C.C.A.Wash., 
27 P.2d 467, certiorari denied Puget 
Sound Power & Light Co. v. Von 
Herberg, 49 S.Ct. 80, 278 U.S. 644, 
73 L.Ed. 668. 

Scurlock V. American President 
Lines, Limited, D.C.Cal., 162 F. 
Supp. 78—^Weber v. Wittmer Co., 
D.C.N.T., 12 F.Supp. 884. 

Lowry & Co. v. National City 
Bank of New York, D.C.N.Y., 28 
F.2d 895. 

Held merely nominal parties within 
rule 

(1) Administrator appointed on 
application of deceased’s relatives 
who were entitled to reeover for de¬ 
ceased’s death under state law. 

U.S.—Thames v. State of Mississippi, 

for Use and Benefit of Shoemaker, 
C.C.A.Mass., 117 F.2d 949. 

Miss.—Mississippi Power Co. v. Ar¬ 
chibald, 196 So. 760, 189 Miss. 332. 

(2) Custodian of property or fund. 
U.S.—Federal Reserve Bank of Kan¬ 
sas City, Mo., V. Omaha Nat. Bank 
of Omaha, C.C.A.Neb., 46 F.2d 611, 
certiorari denied Wyoming Nat. 
Bank of Casper, Wyo., v. Omaha 
Nat. Bank of Omaha, 61 S.Ct. 216, 
282 U.S. 902, 76 L.Ed. 794. 

(3) Custodian or stakeholder of 
property. 

U.S.—Cramer v. Phoenix Mut. Life 
Ins. Co. of Hartford, Conn., C.C.A. 
Iowa, 91 F.2d 141, certiorari de¬ 
nied 68 S.Ct, 141, 302 U.S. 739, 82 
L.Ed. 671, rehearing denied Cramer 
V. Phoenix Mut. Life Ins. Co., 68 

S.Ct. 263, 302 U.S. 778, 82 L.Ed. 602, 
certiorari denied Coburn v. Phoenix 
Mut. Life Ins. Co. of Hartford, 
Conn., 68 S.Ct. 141, 302 U.S. 739, 82 
L.Ed. 671, rehearing denied Coburn 
V. Phoenix Mut. Life Ins. Co., 68 S. 
Ct. 263, 302 U.S. 778, 82 L.Ed. 602, 
certiorari denied Cramer v. JEtna. 
Life Ins. Co., 68 S.Ct. 141, 302 U.S. 
339, 82 L.Ed. 671, rehearing denied 
68 S.Ct. 263, 302 U.S. 778, 82 L.Ed. 
602, certiorari denied Coburn v. 
JBtna Life Ins. Co., 68 S.Ct. 141, 
302 U.S. 739, 82 L.Ed. 671, rehearing 
denied 68 S.Ct. 263, 302 U.S. 778, 82 
L.Ed. 602. 

Porter v. Reid, D.C.Mass., 79 F. 
Supp. 898. 

(4) Garnishee or stakeholder. 

U.S.—^Farmers* Bank v. Hayes, C.C. 

A.Tenn., 68 F.2d 34, certiorari de¬ 
nied 63 S.Ct. 8, 287 U.S. 602, 77 L. 
Ed. 624. 

(6) Municipality in whose name 
actions by nonresident holders of 
street improvement bonds to fore¬ 
close lien of street improvement as¬ 
sessments were brought. 

U.S.—City of Clinton, Okl., ez rel. 


Clinton, D.C.Okl., 39 F.Supp. 909. 
(6) Other illustrations see 26 C.J. 
p 762 note 88 [a]. 

Held real party In interest and not 
merely nominal party 

(1) Levee district when suing un¬ 
der statute to collect taxes whether 
of its own motion or on relation of 
bondholders. 

U.S.—City and County of Dallas 
Levee Imp. Dist. ex rel. Simond v. 
Industrial Properties Corporation, 
C.C.A.Tex., 89 F.2d 731. 

(2) Insurer by which bill of inter¬ 
pleader is filed for purpose of deter¬ 
mining persons entitled to proceeds 
of life policy. 

U.S.—Hunter v. Federal Life Ins. Co., 
C.C.A.Ark., Ill F.2d 561. 

(3) Trustees, in action by bond¬ 
holder against trustees of trust in¬ 
dentures securing bonds, for removal 
of trustees and injunction. 

U.S.—Rhoads v. National Iron Bank 
of Pottstown, D.C.Pa., 36 F.Supp. 
650. 

(4) Operating company, in suit by 
stockholders of holding company 
against the holding company, an op¬ 
erating company, and a corporation 
which owned two hundred thirty 
three thousand one hundred fifty 
shares of the four hundred fifty nine 
thousand outstanding shares of stock 
of the holding company, to establish 
and foreclose a lien on the operating 
company’s property prior to any in¬ 
terest of the corporation therein, and 
to have a receiver take charge of and 
manage the operating company’s 
business and property, pendente llte, 
and after final decree to wind up the 
business, dispose of the property, and 
distribute the proceeds. 

U.S.—Minnis v. Southern Pac. Co., 
C.C.A.Cal., 98 F.2d 913, certiorari 
denied 69 S.Ct. 461, 306 U.S. 631, 83 
L.Ed. 1033. 

(6) In a stockholder’s derivative 
action, plaintiff stockholder cannot be 
treated as absent or nonexistent for 
jurisdictional purposes. 

U.S.—Tucker v. National Linen Serv¬ 
ice Corp., D.C.Ga., 92 F.Supp. 602, 
affirmed, C.A., 188 F.2d 265, cer¬ 
tiorari denied 72 S.Ct. 63, 342 U.S. 
828. 96 L.Ed. 627. 

(6) Other illustrations see 26 C.J. 
p 762 note 88 [e]. 

Party not served 

Where one of defendants in di¬ 
versity action in federal court was 
never served with process, his citi¬ 
zenship was not required to be con¬ 
sidered in determining whether dis¬ 
trict court had Jurisdiction. 

U.S.—Rader v. Manufacturers Cas. 
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T., 242 F.2d 419. 

98.6 U.S.—^Ex parte State of Nebras¬ 
ka, Neb., 28 S.Ct. 681, 209 U.S. 436, 
62 L.Ed. 876. 

People of State of California ex 
rel. McColgan v. Bruce, C.C.A.Cal. 
& Nev., 129 P.2d 421, 147 A.L.R. 
782, certiorari denied 63 S.Ct. 157, 
317 U.S. 678, 87 L.Ed. 644, rehear¬ 
ing denied 63 S.Ct. 266, 317 U.S. 
710, 87 L.Ed. 666. 

Nominal party and nse-plaintiff 

(1) It has been held that the state 
is a mere nominal party to action 
brought in its name, on relation of 
individual. 

U.S.—Thames v. State of Mississippi 
for Use and Benefit of Shoemaker, 
C.C.A.Miss., 117 F.2d 949-iMcLean 
V. State of Mississippi ex rel. Roy, 
C.C.A.Miss., 96 P.2d 741, 119 A.L.R. 
670, certiorari denied State of Mis¬ 
sissippi ex rel. Roy v. McLean, 59 
S.Ct. 84, 306 U.S. 623, 83 L.Ed. 399 
—State of Oklahoma ex rel. Wil¬ 
liams v. Oklahoma Natural Gas 
Corporation, C.C.A.Okl., 83 P.2d 936 
—Chambers v. Anderson, C.C.A. 
Tenn., 68 F.2d 161. 

Jack V. Williams. C.C.S.C., 113 F. 
823, affirmed 146 F. 281, 76 C.C.A. 
166. 

State of Maryland to Use of 
Carnesdale v. Rolen, D.C.Md., 124 
F.Supp. 86 —Bill V. Carr, D.C.Conn., 
88 F.Supp. 678. 

26 C.J. p 752 note 88 [d]. 

(2) Same is true of an officer or a 
party who sues for the use of anoth¬ 
er. 

U.S.—Huff V. Hutchinson, Wls., 14 
How. 686, 14 L.Ed. 653—McNutt v. 
Bland, Miss., 2 How. 9, 11 L.Ed. 
169. 

(3) Cities suing on the relation of 
nonresident owners of paving bonds 
against the resident property own¬ 
ers were merely formal parties not 
necessary to complete adjudication of 
controversy between owners of bonds 
and owners of property covered by 
assessment liens. 

U.S.—Cahill V. Hovenden, C.C.A.Okl., 
132 P.2d 422—Hann v. City of 
Clinton, Okl., ex rel. Schuetter, C. 
C.A.Okl., 131 P.2d 978. 

(4) Plaintiff who must bring his 
action in his own name cannot, by 
merely making the action to the use 
of another, confer Jurisdiction on a 
court which would not otherwise 
have Jurisdiction; and, in action by 
automobile dealer to use of its in¬ 
surer for damages paid third person 
for injuries sustained when defend¬ 
ant trying out dealer’s automobile 
struck third person, insurer was as¬ 
signee of rights of dealer and had no 
other rights than to receive dealer’s 
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parties are designated by fictitious names is not of 
itself sufficient to show that they are merely nominal 
parties and such persons must be considered in 
determining diversity jurisdiction, ®8.io but such per- 
sons may be disregarded where it appears that they 
are but nominal and disinterested parties.^8.15 

Indispensable parties cannot be disregarded;^® 


diversity jurisdiction may not be artificially created 
by failing to join or by striking parties indispensable 
to the action®and the action cannot be sustained 
where such person cannot be made a party without 
defeating the jurisdiction of the court,^ as for in¬ 
stance where such a person is a citizen of the same 
state as parties on the other side.® Although it has 


claim against defendant, and hence 
the controversy was between dealer 
and defendant so that there was no 
diversity of citizenship which would 
give federal court jurisdiction where 
dealer and defendant were citizens of 
Pennsylvania, notwithstanding insur¬ 
er was citizen of a different state. 
U.S.—^Lloyd Moore, Inc., v. Schwartz. 
D.C.Pa., 26 F.Supp. 188. 

(6) So, in action for damages for 
defendant's alleged negligence which 
allegedly caused burning of plain- 
tilTz manufacturing plant, plaintiff 
was “real party in Interest" required 
by civil procedure rules to bring the 
action, and not Are Insurance compa¬ 
nies which allegedly made payments 
to plaintiff as result of the Are. and 
the controversy was between plain¬ 
tiff and defendant with respect to 
•‘diversity of citizenship" necessary 
to give federal court Jurisdiction. 
TJ.S.—^Dayton Veneer & Lumber Mills 
V. Cincinnati, N. O. &. T. P. Ky. Co., 
D.C.Tenn., 1 F.R.D. 444. 

•S8.10 U.S.—Molnar v. National 
Broadcasting Co., C.A.Cal., 231 P. 
2d 684—Becker v. Angle, C.C.A,Okl., 
165 F.2d 140. j 

Hill V. United Fruit Co., D.C.Cal., 
149 F.Supp. 470. 

g8.15 U.S.—Scurlock v. American 
President Lines, Limited, D.C.Cal., 
162 P.Supp. 78. 

*99. U.S.—Baltimore & O. R. Co. v. 
City of Parkersburg, W.Va., 45 S. 
Ct. 382, 268 U.S. 35, 69 L.Ed. 834, 
Grant County Deposit Bank v. 
McCampbell, C.A.Ky., 194 F.2d 469 
—Mallln V. Schaper, C.A.I11., 185 
P.2d 1—Foreman v. Meslrow, C.C. 
A.Fla., 167 F.2d 711—Calcote v, 
Texas Pac. Coal & Oil Co., C.C.A. 
Miss., 157 F.2d 216, 167 A.L.R. 413, 
certiorari denied 67 S.Ct. 205, 829 

U. S. 782. 91 L.Ed. 671, rehearing de¬ 
nied 67 S.Ct. 356, 329 U.S. 830, 91 
L.Ed. 704—^Rockmore v. New Jer¬ 
sey Fidelity & Plate Glass Ins. 
Co., C.C.A.N.Y., 65 F.2d 341—Jones 

V. Box Elder County, C.C.A.Utah, 
62 F.2d 340, certiorari denied 62 S. 
Ct. 456, 285 U.S. 555. 76 L.Ed. 944 
—•Albert Pick & Co. v. Cass-Put- 
nam Hotel Co., D.C.Mich., 41 F.2d 
74—Cushny v. Crowe, C.C.A.Ho., 
36 P.2d 37—^Martin v. Barth. C.C.A. 
Ind., 26 F.2d 96—Woods v. First 
Nat. Bank, C.C.A.Ariz., 16 F.2d 866 
—Interstate ReAneriea y« Barry, 
C.CJI.MO., 7 F.2d 548. 


I Doyle V. San Diego Land & Town 
1 Co., C.C.Cal.. 43 P. 349. 

Small V. Frick, D.C.S.C., 40 F. 
Supp. 778—Rhoads v. National 
Iron Bank of Pottstown, D.C.Pa., 
35 P.Supp. 650—Talbutt v. Security 
Trust Co., D.C.Ky., 22 P.Supp. 241 
—Seeley v. Cornell, D.C.Tex., 6 F. 
Supp. 241. 

Matthews v. Olla State Bank. D. 

C. La., 12 P.2d 136—Cohen v. Mary¬ 
land Casualty Co. of Baltimore. Md., 

D. C.S.C., 4 F.2d 664—Mitchell v. 
Stephens. D.C.Cal., 285 P. 766. 

First Nat. Bank of Bloomingdale 
V. Manufacturers Trust Co., D.C.N. 
J., 2 P.R.D. 125. 

26 C.J. p 753 note 89—30 C.J. p 946. 
note 12 [e]. 

Intervention of indispensable parties 
see infra S 69. 

Necessary, Indispensable, and formal 
parties generally see Equity S8 
142-148. 

Venue where coparties reside in dif¬ 
ferent states see supra 5 18. 
Xnhereat question 

Question of Indispensable parties Is 
inherent in issue of federal jurisdic¬ 
tion. 

U.S.—Calcote v. Texas Pac. Coal & 
Oil Co., C.C.A.M1SS., 167 P.2d 216. 
167 A.L.R. 413, certiorari denied 
67 S.Ct. 206, 329 U.S. 782, 91 L.Ed. 
671, rehearing denied 67 S.Ct. 366, 
829 U.S. 830, 91 L.Ed. 704. 

Hutchison V. Fulton, D.C.Ala., 117 
F.Supp. 669—Bentinck v. Guaranty 
Trust Co. of New York, D.C.N.Y., 
109 F.Supp. 827. 

Jnrlsdlotional 

Question of Indispensable parties 
Is jurisdictional in diversity cases. 
U.S.—Kohler v. McClellan, D.C.La., 
77 F.Supp. 308, aAlrmed, C.A., Kohl¬ 
er V. Humphrey, 174 P.2d 946. 

99.5 U.S.—^Hood V. James, C.A.Tex., j 
256 F.2d 896—Underwood v. Malo¬ 
ney, C.A.Pa., 266 F.2d 334—Clinton 
V. International Organization of 
Masters, Mates & Pilots of Ameri¬ 
ca, Inc., C.A.Cal., 254 F.2d 370— 
Rader v. Manufacturers Cas. Ins. 
Co. of Philadelphia, Pa., C.A.N.Y., 
242 F.2d 419—Gray v. Reuther, C. 
A.Mich., 201 F.2d 64—Metropolis 
Theatre Co. v. Barkhausen, C.A. 
Ill., 170 F.2d 481, certiorari denied 
69 S.Ct. 812, 336 U.S. 945, 93 L.Ed. 
1101—Schuckman v. Rubenstein, C. 
C.A.Ohio, 164 F.2d 962, certiorari 
denied 68 S.Ct. 905, 833 U.a 875, 92 
L.Ed. 1151. 


Gorham ▼. Edwards, D.C.N.Y., 
160 P.Supp. 928—Nix v. Spector 
Freight System, Inc., D.C.N.J., 167 
P.Supp. 10—Johnston v. Oregon 
Elec. Ry. Co., D.C.Or,, 146 F.Supp. 
143—Hutchison v. Fulton, D.C.Ala.. 
117 P.Supp. 659—Bentinck v. Guar¬ 
anty Trust Co. of New York, D.C. 
N.Y., 109 P.Supp. 827—^Anderson 

v. Lane, D.C.S.C., 97 F.Supp. 266— 
Tucker v. National Linen Service 
Corp., D.C.Ga., 92 P.Supp. 602, af- 
[ Armed, C.A., 188 P.2d 265, certio¬ 
rari denied 72 S.Ct. 63, 342 U.S. 828. 
96 L.Ed. 627—Charne v. Essex 
Chair Co., D.C.N.J., 92 P.Supp. 164 
—Jordan v. Marks, D.C.La., 56 F. 
Supp. 204, affirmed, C.C.A., 147 P. 
2d 800. 

Fitzgerald v. Jandreau. D.C.N.Y., 
16 F.R.D. 678—J. W. Tertellng & 
Sons V. Central Neb. Public Power 
& Irr. DIst., D.C.Neb.. 8 F.R.D. 210 
—Young V. Garrett, D.C.Ark., 3 F. 
R.D. 193, affirmed, C.C.A., 149 P.2d 
223. 

Fsrsons who oaimot be served 

Statute providing that, when there 
are one or more of several defend¬ 
ants who cannot be served, court may 
entertain Jurisdiction and proceed to 
trial and adjudication of suit between 
parties properly before it does not 
apply to indispensable parties, who 
must be made parties to the suit 
even though that will defeat federal 
jurisdiction. 

U.S.—Calcote v. Texas Pac. Coal & 
Oil Co.. C.C.A.Miss., 157 F.2d 216, 
167 A.L.R, 413, certiorari denied 
67 S.Ct. 206, 329 U.S. 782, 91 L.Ed. 
671, rehearing denied 67 S.Ct. 356. 
829 U.S. 830, 91 L.Ed. 704. 

1. U.S.—Hudson v. Newell, C.A. 
Miss., 172 F.2d 848, opinion adhered 
to 174 F.2d 646—Calcote v. Texas 
Pac. Coal A Oil Co., C.C.A.Miss., 
167 P.2d 216, 167 A.L.R. 413, cer¬ 
tiorari denied 67 S.Ct. 206, 329 U.S. 
782, 91 L.Ed. 671, rehearing denied 
67 S.Ct. 356, 829 U.S. 830, 91 L.Ed. 
704—Young v. Garrett, C.C.A.Ark., 
149 F.2d 223. 

Perez v. Canadian Land & Fur 
Co., D.CLa., 14 F.2d 181. 

25 C.J. p 753 note 90. 

a. U.S.—Baltimore & O. R. Co. v. 
City of Parkersburg, W.Va., 46 S. 
Ct. 882, 268 U.S. 36, 69 L.Ed. 834. 

Clinton v. International Organi¬ 
zation of Masters, Mates & Pilots 
of America, Inc., C.A.Cal., 254 F.2d 
370— Hanson v. Hutcheson, C.A. 
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been held that only indispensable parties are to be 
considered,2-B the same rule has been applied to a 
necessary party, even though such party might not 
be indispensable,^ and the fact that plaintiff was 
not compelled to join the parties whose presence 
destroys federal jurisdiction has been held not to aid 
him unless those parties were merely formal par¬ 
ties.^ On the other hand, it has been frequently 
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held that, where the joinder of persons in a suit 
would by reason of their citizenship oust the court 
of jurisdiction, and the merits of the particular con¬ 
troversy as between the parties properly before the 
court can be decided without prejudice to the rights 
of the absentees, that is, where they are proper but 
not indispensable parties, jurisdiction will not be 
declined.® 


Ind., 217 P.2d 171-—Baten v. Nona- 
Fletcher Mineral Co., C.A.Tex., 198 
P.2d 629, certiorari denied 73 S.Ct. 
104, 344 U.S. 864, 97 L.Ed. 670, 
Bowers v. Nona-Pletcher Mineral 
Co., 73 S.Ct. 106, 344 U.S. 864, 97 
L.Ed. 670—Delta Drilling: Co. v. 
Arnett, C.A.Ky., 186 F.2d 481, cer¬ 
tiorari denied 71 S.Ct. 674, 340 U. 
S. 954, 95 L.Ed. 688, rehearing: de¬ 
nied 71 S.Ct. 735, 341 U.S. 917, 95 
L.Ed. 1362—Mallin v. Schaper, C.A. 
Ill., 185 F.2d l~Johnson v. Mid¬ 
dleton, C.A.I11., 176 F.2d 636—Me¬ 
tropolis Theatre Co. v. Barkhausen, 
C.A.Ill., 170 F.2d 481, certiorari de¬ 
nied 69 S.Ct. 812, 836 U.S. 945, 93 
L.Ed. 1101—Kentucky Natural Gas 
Corp. V. Dugglns, C.C.A.Ky., 166 F. 
2d 1011—Young v. Garrett, C.C.A. 
Ark., 149 F.2d 223—^Maryland Cas¬ 
ualty Co. V. Boyle Const. Co., C.C. 
A.S.C., 123 F.2d 668—Minnis v. 

Southern Pac. Co., C.C.A.Cal., 98 P. 
2d 913, certiorari denied 69 S.Ct. 
461, 306 U.S. 631, 83 L.Ed. 1033-- 
Williams v. Rickard, C.C.A.I11., 26 
F.2d 244—Martin v. Barth, C.C.A. 
Ind., 26 P.2d 95—Kendrick v. Ken¬ 
drick, C.C.A.Tex., 16 F.2d 744, cer¬ 
tiorari denied 47 S.Ct. 472, 273 U.S. 
758, 71 L.Ed. 877—Crecellus v. New 
Albany Mach. Mfg. Co., C.C.A.Ind., 
4 F.2d 369—^Anheuser-Busch Brew¬ 
ing: Ass’n V. Kleman, Pa., 219 F. 
622, 136 C.C.A. 272—South Penn Oil 
Co. V. Miller. W.Va., 176 F. 729, 99 
C.C.A. 305—Cabaniss v. Reco Min¬ 
ing Co.. Ga., 116 F. 318, 64 C.C.A. 
190—Rust V. Brittle Silver Co., 
Colo., 58 F. 611, 7 C.C.A. 389. 

Board of Trustees of Oberlln Col¬ 
lege V. Blair, C.C.W.Va., 70 F. 414. 

Corpus Juris Beoundum cited in 
Alden v. Central Power Elec. Co¬ 
op., D.C.N.D., 137 F.Supp. 924, 928 
—Hart V. Feely, D.C.Pa., 109 F. 
Supp. 3—Gray v. Reuther, D.C. 
Mich., 99 F.Supp. 992, affirmed, C. 
A., 201 F.2d 64—Tucker v. National 
Linen Service Corp., D.C.Ga., 92 F. 
Supp. 602, affirmed, C.A., 188 F.2d 
266, certiorari denied 72 S.Ct. 63, 
342 U.S. 828, 96 L.Ed. 627—London 
V. Kingsley, D.C.Pa., 81 F.Supp. 83 
—^American Surety Co. of New 
York V. Edwards & Bradford Lum¬ 
ber Co., D.C.Iowa, 57 F.Supp. 18— 
Kelley v. Queeney, D.C.N.Y., 41 F. 
Supp. 1016—Small v. Frick, D.C.S. 
C., 40 F.Supp. 778—Hale v. Camp¬ 
bell, D.C.Iowa, 40 F.Supp. 684— 
Staten v, Louisville Trust Co., D. 

36 C.J.S.—19 


C. Ky., 28 F.Supp. 301—O’Brien v. 
Markham, D.C.Cal., 17 F.Supp. 633 
—Rigby Ranch Co. v. California 
Trust Co., D.C.Cal., 13 F.Supp. 792 
—Meyer v. Kansas City Southern 
Ry. Co., D.C.N.T., 11 F.Supp. 937, 
affirmed, C.C.A., 84 F.2d 411, cer¬ 
tiorari denied 67 S.Ct. 233, 299 U.S. 
607, 81 L.Ed. 448—John Deere Plow 
Co. V. Ortner, D.C.Mich., 11 F.Supp. 
376—McMurray v. Chase Nat. Bank 
of City of New York, D.C.Wyo., 10 
F.Supp. 960. 

Mines v. Merrill, D.C.N.T., 43 F. 
2d 201. 

Robertson v. Limestone Mfg. Co., 

D. C.S.C., 20 F.R.D. 366. 

26 C.J. p 763 note 91. 

3.5 U.S.—Jones v. Box Elder Coun¬ 
ty, 52 F.2d 340, certiorari denied 62 
S.Ct. 466, 286 U.S. 666, 76 L.Ed. 
944. 

Jones V. Goodman, D.C.Kan., 114 
F.Supp. 110—O’Neal v. National 
Cylinder Gas Co., D.C.I11., 103 F. 
Supp. 720. 

3. U.S.—Lee v. Lehigh Valley Coal 
Co., N.Y., 46 S.Ct. 386, 267 U.S. 642, 
69 L.Ed. 782. 

4. U.S.—^Dollar S. S. Lines v. Merz, 
C.C.A.Cal., 68 P.2d 694—Levering & 
Garrlgues Co. v. Morrln, C.C.A.N. 
Y., 61 F.2d 116, affirmed 63 S.Ct. 
649, 289 U.S. 103, 77 L.Ed. 1062— 

Matthew v. Coppin, C.C.A.Cal., 32 
F.2d 100. 

Soptich v. St. Joseph Nat. Crea¬ 
tion Beneficiary Ass’n, D.C.Kan., 34 
F.2d 666. 

Herrington v. Jones, D.C.La., 2 
F.R.D. 108. 

5. U.S.—Lumbermen’s Mut. Cas. Co. 
V. Elbert, La., 76 S.Ct. 161, 848 U. 
S. 48, 99 L.Ed. 69. 

Standard Oil Co. of Texas v. 
Marshall, C.A.Tex., 266 F.2d 46— 
Estes V. Shell Oil Co., C.A.Tex., 234 
F.2d 847—Green v. Green, C.A.I11.. 
218 F.2d 130, certiorari denied 75 
S.Ct. 606, 349 U.S. 917, 99 L.Ed. 
1260, certiorari denied 76 S.Ct. 873, 
349 U.S. 948, 99 L.Ed. 1274— Corpus 
Juris Seonudum oitsd in Boyd v. 
City State Bank, Wellington, Tex., 
C.A.Okl., 210 P.2d 161, 163—Mc¬ 
Arthur V. Rosenbaum Co. of Pitts¬ 
burgh, C.A.Pa., 180 F.2d 617—Hud¬ 
son V. Newell, C.A.Miss., 172 F.2d 
848, opinion adhered to 174 F.2d 
646—National Yeast Corp. v. City 
of Crystal Laki^ C.A.I11., 170 F.2d 
491, certiorari denied 69 S.Ct. 881, 
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336 U.S. 962, 98 L.Ed. 1106—Chance 
v. Buxton, C.A.Ga., 170 F.2d 187— 
Montgomery Ward & Co. v. Langer, 
C.C.A.MO., 168 F.2d 182—Chance v. 
Buxton, C.C.A.Ga., 163 F.2d 989, re¬ 
hearing denied 164 F.2d 341—Texas 
& P. Ry, Co. V. City of New Or¬ 
leans. C.C.A.La., 169 F.2d 77—De- 
Korwin v. First Nat. Bank of Chi¬ 
cago, C.C.A.I11.. 166 F.2d 868, cer¬ 
tiorari denied 67 S.Ct. 481, 329 U.S. 
796, 91 L.Ed. 680—Galdi V. Jones, 

C. C.A.Conn., 141 F.2d 984—Seeley 
V. Cornell, C.C.A.Tex., 74 F.2d 368. 
certiorari denied Cornell v. Seeley, 
66 S.Ct. 664, 296 U.S. 742, 79 L.Ed. 
1689—Rose v. Saunders, C.C.A.Cal., 
69 F.2d 839—Republic Nat Bank A 
Trust Co. V. Massachusetts Bond¬ 
ing & Insurance Co., C.C.A.Tez., 68 
P.2d 446—Tower Hill Connellsville 
Coke Co. of West Virginia v. Pied¬ 
mont Coal Co., C.CMA.W.Va., 88 F. 
2d 703, rehearing denied 86 F.8d 
179, certiorari denied 68 S.Ct 167, 
280 U.S. 607, 74 L.Ed. 650—Blythe- 
ville, L. & A. S. R. Co. v. St Louis- 
San Francisco Ry. Co., C.C.A.Ark., 
33 P.2d 481—^Knickerbocker Ice Co. 
V. HofsUtter, C.CA..N.Y.. 32 F.2d 
184. 

Hordge v. Yeates, D.C.Miss., 167 
F.Supp. 411—Carl Guttman & Co. v. 
Rohrer Knitting Mills, D.C.Pa., 86 
F.Supp. 60G—London v. Kingsley, 

D. C.Pa., 81 F.Supp. 83—Steinberg 
V. American Bantam Car Co., D.C. 
Pa., 76 F.Supp. 426, appeal dismiss¬ 
ed, C.A., 173 F.2d 179—State of 
North Dakota, by Langer, v. North 
Central Ass’n of Colleges and Sec¬ 
ondary Schools, D.C.Ill. & N. D., 28 
F.Supp. 694, affirmed, C.C.A., State 
of North Dakota v. North Central 
Ass’n of Colleges and Secondary 
Schools, 99 F.2d 697. 

Walrath v. Roberts, D.C.Cal.. 18 
P.2d 443—McWilliams v. Hopkins, 
D.C.Cal., 11 F.2d 793—Cohen v. 
Maryland Casualty Co. of Balti¬ 
more, Md., D.C.S.C., 4 P.2d 664. 

General Transistor Corp. ▼, 
Prawdzik, D.C.N.Y., 21 F.R.D. 1— 
Meyerding v. Villaume, D.C.MinnH 
20 P.R.D. 151. 

26 C.J. p 763 note 93. 

Parties held ftot ladlspeiLsable wltlu 
ia rule 

(1) In action brought in Ohio fed¬ 
eral court by trust beneficiaries who 
were not residents of Ohio, for decree 
terminating trust and other relief, 
other trust beneficiaries who were 
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While the joinder of one who is a proper, but not 
indispensable, party will defeat the jurisdiction of 
the court where he is a citizen of the same state as 
an adverse party,^-5 the defect may be cured by a 
dismissal of the suit as to such party, see Federal 
Civil Procedure § 809, and the jurisdiction of the 
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court retained as to the others.® Such action can, 
however, be permitted only by the trial court, and 
not by an appellate court.*^ It does not follow that 
because an action is instituted with the contesting 
parties of diverse citizenship that the court can 
force into it all other persons, either citizens or 


Ohio residents were not “indispensa¬ 
ble parties” to the action. 

U.S.—Atwood V. National Bank of 
Lima, C.C.A,Ohio, 115 F.2d 861. 

(2) In an action on a joint con¬ 
tract, one of the several joint con¬ 
tractors is not an “indispensable par¬ 
ty” defendant. 

U.S.—^McAlister v. Fidelity & Deposit 
Co. of Maryland, D.C.S.C., 37 F. 
Supp. 966. 

(3) In suit to cancel, as clouds on 
plaintiff’s title, deed to same property 
executed by his grantor to third per¬ 
son and deed by such person to de¬ 
fendant. contingent liability of plain¬ 
tiff’s grantor as warrantor of title to 
third person did not make her an in¬ 
dispensable party with respect to di¬ 
versity jurisdiction, where her liabil¬ 
ity was negligible, since considera¬ 
tion of deed was merely love and af¬ 
fection. 

U.S.—Chance v. Buxton, C,C.A.Ga., 
163 F.2d 989, rehearing denied 164 
F.2d 341. 

jroiader to obtain complete settlement 

Where there is a bona fide contro¬ 
versy between a nonresident insur¬ 
er and a resident insured, and one 
holding a claim against the insured 
is brought in for the purpose of se¬ 
curing a complete settlement of the 
entire controversy. Insurer is enti¬ 
tled to invoke the jurisdiction of the 
federal courts for the purpose of 
settling the controversy with insur¬ 
ed, and the fact that another resi¬ 
dent may be joined for the purpose 
of obtaining a complete settlement 
does not oust the jurisdiction. 

U.S.—State Farm Mut. Automobile 
Ins. Co. V. Hugee, C.C.A.S.C., 115 F. 
2d 298. 

5.5 U.S.—Schuckman v. Rubenstein, 
C.C.A.Ohio, 164 F.2d 952, certiorari 
denied 68 S.Ct. 905, 333 U.S. 876, 
92 L.Ed. 1161. 

A. B. C. Needlecraft Co. v. Dun & 
Brad street, Inc., D.C.N.Y., 143 P. 
Supp. 686, reversed on other 
grounds, C.A., 246 F.2d 775—Rem¬ 
ington v. General Motors Corp., D. 
C.Mich., 127 F.Supp. 672, cause re¬ 
manded on other grounds, C.A., 229 
F.2d 738, and affirmed 237 F.2d 919 
-—Tucker v. New Orleans Laun¬ 
dries, D.C.La., 90 F.Supp. 290, af¬ 
firmed, C.A., 188 F.2d 263, certiorari 
denied 72 S.Ct. 52, 342 U.S. 828, 96 
L.Ed. 627—Kamosky v. Scranton 
Beverage Co., D.C.Pa., 81 F.Supp. 
271. 


Joint tort-feasors 

Plaintiff’s joinder of parties de¬ 
fendant in action against alleged 
joint tort-feasors for personal inju¬ 
ries was more than mere form and 
was binding on plaintiff, for pur¬ 
poses of determining district court's 
jurisdiction on ground of diversity of 
citizenship. 

U.S.—McGrier v. P. Ballantine & 
Sons, D.C.N.T., 44 F.Supp. 762. 

6. U.S.—Lowry v. International 
Broth, of Boilermakers, Iron Ship¬ 
builders and Helpers of America, 
C.A.Miss., 259 F.2d 668—Kerr v. 
Compagnie De Ultramar, C.A.N.Y., 
260 P.2d 860—Green v. Green, C.A. 
Ill., 218 F.2d 130, certiorari denied 
76 S.Ct. 606, 349 U.S. 917, 99 L.Ed. 
1260, certiorari denied 76 S.Ct. 871, 
349 U.S. 948, 99 L.Ed. 1274—Grant 
County Deposit Bank v. McCamp- 
bell, C.A.Ky., 194 F.2d 469—Wells 
v. Universal Pictures Co., C.C.A.N. 
Y., 166 P.2d 690—Schuckman v. 
Rubenstein, C.C.A.Ohlo, 164 P.2d 
952, certiorari denied 68 S.Ct. 906, 
333 U.S. 875, 92 L.Ed. 1151—Galdi 
V. Jones, C.C.A.Conn., 141 F.2d 984 
—^Armstrong v. New La Paz Gold 
Mining Co., C.C.A.Cal., 107 P.2d 463 
—^Anglo California Nat. Bank of 
San Francisco v. Lazard, C.C.A.Cal., 
106 F.2d 693, certiorari denied 60 
S.Ct, 379, 308 U.S. 624, 84 L.Ed. 
621—^Western Union Telegraph Co. 
V. Nester, C.C.A.Cal., 106 F.2d 587, 
reversed on other grounds 60 S.Ct. 
769, 309 U.S. 682, 84 L.Ed. 960, 128 
A.L.R. 628—Blythcville, L. & A. S. 
R. Co. V. St. Louis-San Francisco 
Ry. Co.. C.aA.Ark., 33 P.2d 481— 
Drumright v. Texas Sugarland Co., 
C.C.A.Tex., 16 F.2d 657, certiorari 
denied 47 S.Ct. 764, 274 U.S. 749, 71 
L.Ed. 1331. 

J. B. Michael & Co. v. Iron W^ork- 
ers Local No. 782, D.C.Ky., 173 F. 
Supp. 319—Munro v. Doherr, D.C. 
Mass., 156 F.Supp. 723—Stone v. 
Merrltt-Chapman & Scott Corp., D. 
C.N.Y., 156 F.Supp. 316—Seigler v. 
American Sur. Co. of N. Y., D.C. 
Cal,, 161 F.Supp. 666—A. B. C. 
Needlecraft Co. v. Dun & Brad- 
street, Inc., D.C.N.Y., 143 F.Supp. 
686, reversed on other grounds, C. 
A., 245 F.2d 776—Miller & Lux, Inc. 
V. Nickel, D.aCal., 141 F.Supp. 41 
—^Douglas V. United Elec., Radio & 
Mach. Workers of America, D.C. 
Mich., 127 F.Supp. 796—Remington 
V. General Motors Corp., D.C.Mich., 
127 F.Supp. 672, cause remanded 
on other grounds, C.A., 229 F.2d 
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738, and affirmed 237 F.2d 919— 
O’Neal V. National Cylinder Gas 
Co., D.C.Ill., 103 F.Supp. 720—Se- 
chriat v. Palshook, D.C.Pa., 95 F. 
Supp. 746—Tucker v. New Orleans 
Laundries, D.C.La., 90 F.Supp. 290, 
affirmed, C.A., 188 F.2d 263, certio¬ 
rari denied 72 S.Ct. 62, 342 U.S. 828, 
96 L.Ed. 627—Kassner v. U. S. Pic¬ 
tures, D.C.N.Y., 82 F.Supp. 633— 
Genovese v. Skol Co., D.C.N.Y., 73 
F.Supp. 423—Sadler v. Sadler, D.C. 
Nev., 65 F.Supp. 120—People of 
State of Illinois, for Use of Clapp, 
V. Boyer, D.C.Ill., 40 F.Supp. 894— 
Block V. Warner Bro.s. Circuit 
Management, D.C.Pa., 36 F.Supp. 
842. 

Interstate Reflnerie.s v. Barry, C. 
C-A.Mo., 7 F.2d 548—Hazeltine Re¬ 
search Corporation v. Freed-Kise- 
mann Radio Corporation, D.CN.Y., 

4 P.2d 867—Gardiner v. Automatic 
Arms Co., D.C.N.Y., 275 F. 697. 

Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 F.R.D. 103— 
Padbury v. Dairymen’s League Co¬ 
op. Ass’n, D.C.Pa., 15 F.R.D. 484— 
Sieland v. Hamel, D.C Mo., 13 F.Il. 
D. 447—Glens Falls Indem. Co. v. 
Predericksen, D.C.Neb., 8 F.R.D. 55. 
26 C.J. p 763 note 94. 

Dismissal of cause for Jurisdictional 
defects see Federal Civil Procedure 

5 799 et sea. 

State held not indispensable party 

in suit to determine heirship, so as 
to defeat federal court’s jurisdiction. 
U.S.—O’Connor v. Slakor, C.C.A.Neb., 
22 F.2d 147, appeal dismi.ssed Slak- 
er V. O’Connor, 49 S.Ct. 158, 278 U.S. 
188, 73 L.Ed. 258. 

Prayer for relief against such per¬ 
son treated as surplusage. 

U.S.—Galdi V. Jones, C.C.A.Conn., 141 
F.2d 984. 

DismiBsal on merltSf by a court 
presuming to have jurisdiction, as to 
unnecessary and dispensable parties 
whose presence destroys diversity, 
has been held not to remove the ob¬ 
stacle which prevents the court from 
entertaining jurisdiction even though 
diversity exists with respect to plain¬ 
tiff and the remaining indispensable 
parties. 

U.S.—Russell V. Basila Mfg. Co., C.A. 
Ala., 246 P.2d 432. 

7. U.S.—Schuckman v. Rubenstein. 
164 F.2d 952, certiorari denied 68 
S.Ct. 906, 333 U.S. 875, 92 L.Ed. 
1151. 

Thomas v. Anderson, Mo., 223 F. 
41, 138 C.C.A. 403. 
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aliens, whose controversies may have some relation¬ 
ship to the original action to require joinder, one 
must be an indispensable party.® 

Where state law permits a direct action by the 
one injured against the insurer without joinder of 
the insured, such action may be maintained in the 
federal court where the insurer is a citizen of 
another state although both the injured plaintiff and 
the insured are citizens of the same state.®*5 

§ 61. — ■ Actions by or against Parties Act¬ 
ing in Representative or Fiduciary 
Capacity 

fn view of the Rule of Civil Procedure providing that 
a party with whom or In whose name a contract has been 
made for the benefit of another, or a party authorized by 
statute, may sue in his own name without Joining with 
him the party for whose benefit the action is brought, Ju¬ 
risdiction of the federal court in a suit by or against a 
person in a representative capacity is generally dependent 
on the individual citizenship of such representative, and 
not on the citizenship of the persons in whose behalf he 
is acting. 

In view of the provision of Rule 17 (a) of the 
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Federal Rules of Civil Procedure, 28 U.S.C.A., that 
a party with whom or in whose name a contract 
has been made for the benefit of another, or a party 
authorized by statute, may sue in his own name 
without joining with him the party for whose benefit 
the action is brought,®-®® Where jurisdiction de¬ 
pends on diversity of citizenship, and persons sue 
in a representative capacity, the jurisdiction of the 
federal court is dependent wholly on the citizenship 
of the persons so suing, and not at all on the citizen¬ 
ship of the other persons in whose behalf the suit is 
brought.!® Accordingly, where the legal right to 
sue exists in plaintiff, the residence of those who 
may have an equitable interest in the cause or 
subj ect matter in dispute will not be inquired into.!! 

Trustee of express trust. Since, under Rule 17 
(a) of the Federal Rules of Civil Procedure, 28 U. 
S.C.A., the trustee of an express trust may sue in 
his own name without joining with him the party 
for whose benefit the action is brought,!!*® in ac¬ 
tions by or against a trustee the citizenship of the 
trustee control s,!^ unless the trustee is not author- 


8. U.S.—Farr v. Detroit Trust Co., 

C. C.A.Mich., 116 F.2d 807. 

9. U.S.—Knickerljocker Ice Co. v. 
Hofstatter, C.C.A.N.T., 32 F.2d 184. 

9.5 U.S.—Lumbermen’s Mut. Ca.s. 
Co. V. Elbert, La.. 76 S.Ct. 161, 348 
U.S. 48. 99 L.Ed. 69. 

New Amsterdam Cas. Co. v. Soil¬ 
eau. C.C.A.La.. 167 F.2d 767, 6 A.L. 
Il.2d 128, certiorari denied 69 S.Ct. 
45. 335 U.S. 822, 93 L.Ed. 376. 
Shehee v. Aetna Cas. & Sur. Co., 

D. C.La., 122 F.Supp. 1—Lewis v. 
Manufacturers Cas. Ins. Co., D.C. 
La., 107 F.Supp. 466—Dean v. Bi¬ 
tuminous Cas. Corp., D.C.La., 72 F. 
Supp. 801—Shannon v. Massachu¬ 
setts Bonding’ & Ins. Co., D.C.La., 
62 F.Supp. 632. 

9.50 D.C.—Del Valle Rodriguez v. 

Wheeler. D.C.Tex., 16 F.R.D. 103. 
Tarties and capacity to sue and rep¬ 
resent others in actions in federal 
courts generally see Federal Civil 
Procedure 42-62. 

Action for wrongfal death 

In view of Texas statute, providing 
that death action may be brought by 
surviving spouse, parents, children, 
“or by cither of them for the benefit 
of all," and Federal Rule, permitting 
party authorized by statute to sue in 
his own name without Joining with 
party for whose benefit action la 
brought, action brought by widow, 
a Mexican citizen, against Texas res¬ 
idents for wrongful death of plain¬ 
tiff’s husband would not be dlsmis.g- 
ed for lack of requisite diversity, 
even though tw*o of minor children 
on behalf of whom widow sued were 
citizens of Texas. 


U.S.—Del Valle Rodriguez v. Wheel¬ 
er, supra. 

10. U.S.—Valentine v. Powers, D.C. 
Neb., 85 F.Supp. 732—Coburn v. 
Coleman, D.C.S.C., 76 F.Supp. 107 
—Kelley v. Queency, D.C.N.Y., 41 
F.Supp. 1015. 

Doan V. Consolidated-Progressive 
Oil Corporation, D.C.Del., 271 F. 
12 . 

Del Valle Rodriguez v. Wheeler, 
D.C.Tex., 16 F.R.D. 103. 

Class suits see supra S 68. 

11. U.S.—^ivlathis V. Hemingway, C. 
C.A.Ark., 24 P.2d 961. 

Whitman v. Hubbell, aC.N.Y., 30 
F. 81. 

25 C.J. p 754 note 96. 

11.5 U.S.—Smith v. Sperling, D.C. 
Cal., 117 F.Supp. 781, affirmed in 
part and reversed in part on oth¬ 
er grounds, C.A., 237 P.2d 317, re- 
ver.sed on other grounds 77 S.Ct. 
1112, 1119, 354 U.S. 91, 1 L.Ed.2d 
1205. 

Trustee as real party in interest In 
action in federal court see Federal 
Civil Procedure § 62. 

12. U.S.—Bullard v. City of Cisco, 
Tex., 51 S.Ct. 177, 290 U.S. 179, 78 
L.Ed. 264, 93 A.L.R. 141. 

City of Corpus Christ! v. Hay¬ 
ward, C.C.A.Tex., Ill P.2d 637, cer¬ 
tiorari denied Hayward v. City of 
Corpus Christ!, 61 S.Ct. 30, 311 U.S. 
670, 85 L.Ed. 430—Curb and Gutter 
Dl.st. No. 37 of City of Fayetteville 
v. Parrish, C.C.A.Ark.. 110 F.2d 902 
—Royal Oak Drain DIst., Oakland 
County v. Keefe, C.C.A.Mich., 87 F. ^ 
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2d 786—Guarantee Trust Co. v. Col- 
lings, C.C.A.N.J., 76 F.2d 870 cer¬ 
tiorari denied Guarantee Trust Co. 
V. Ceilings, 66 S.Ct. 825, 296 U.S. 
747, 79 L.Ed. 1692—Mathis v. Hem¬ 
ingway, C.C.A.Ark., 24 F.2d 951. 

Smith V. Sperling, D.C.Cal., 117 
F.Supp. 781, affirmed in part and 
reversed in part on other grounds, 
C.A., 237 F.2d 317, reversed on oth¬ 
er grounds 77 S.Ct. 1112, 1119, 364 
U.S. 91, 1 L.Ed.2d 1206—Massachu- 
j setts Mut. Life Ins. Co. v. Weln- 
rcss, D.C.Ill., 47 F.Supp. 626—Kel¬ 
ley v. Queeney, D.C.N.Y., 41 F.Supp. 
1015—^McMurray v. Chase Nat. 
Bank of City of New York, D.C. 
Wyo., 10 F.Supp. 960. 

Photometric Products Corp. v. 
Radlke, D.C.N.Y., 17 F.R.D. 103. 

25 C.J. p 754 note 97. 

Public charity 

Federal court may not perpetuate 
and administer a public charily 
which has its situs within a state, 
by application of the cy pres doc¬ 
trine, at least where trustee is a citi¬ 
zen of such state. 

U.S.—Schell V. Leander Clark Col¬ 
lege. D.C.Iowa, 10 F.2d 642. 
Diversity of oitiseuship held to exist 
Where diversity of citizenship ex¬ 
isted between trustee to whom spe¬ 
cial improvement warrants issued by 
city had been transferred on an ac¬ 
tive trust and the city, and Jurisdic¬ 
tional amount was involved, federal 
district court had Jurisdiction of an 
action to recover damages for city’s 
negligence in failing to levy valid 
assessment to pay the warrants. 
U.S.—City of Beach v. Goepfert, C.C. 
A.N.D.. 147 F.2d 480. 
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ized to represent the beneficiary as to the particular 
property involved for the purposes of the action, in 
which case the citizenship of the beneficiary con- 
trols.i® 

Executor or administrator. On the ground that, 
under Rule 17 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., an executor or administra¬ 
tor may sue in his own name without joining with 
him the party for whose benefit the action is 
brought,and because he is the real party liti- 
gant,^®-^® the question of jurisdiction of an action 
by or against an executor or administrator is de- 
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termined by his personal citizenship without regard 
to the state in which he was appointed or the resi¬ 
dence of the beneficiaries for whom he acts,^^ and 
without regard to the circumstance that his testator 
or intestate might not have been entitled to sue or 
been liable to suit in the federal court for want of 
diversity of citizenship.^® 

On the other hand, where, under the circumstanc¬ 
es of the particular case, an executor or adminis¬ 
trator does not have the capacity or authority to 
sue,i®-® or to be siied,^®-^® in the state in which suit 
is brought, diversity of citizenship, giving the fed- 


13. U.S.—Rand v. Walker, Ill.. 6 S. 
Ct. 769, 117 U.S. 340. 29 L.Bd. 907. 

13.5 U.S.—Smith v. Sperling, D.C. 
Cal.. 117 F.Supp. 781, affirmed In 
part and reversed in part on other 
grounds, C.A., 237 F.2d 317, revers¬ 
ed on other grounds, C.A., 77 S.Ct. 
1112, 364 U.S. 91. 1 L.Ed.2d 1206 
—McWilliams v. Dawson. D.C.Tex., 
48 F.Supp. 538. 

13.10 U.S.—Jaffe v. Philadelphia & 
W. R. Co., C.A.Pa., 180 F.2d 1010. 

Blackwell v. Vance Trucking Co.. 

D.C.S.C., 139 F.Supp. 103—Jaffe v. 
Philadelphia & W. R. Co., D.C.Pa., 
80 F.Supp. 416—O'Donnell v. Hay¬ 
den Truck Lines. D.C.Conn.. 61 F. 
Supp. 823. 

Bxecutor or administrator as real 
party in Interest in action in feder¬ 
al court see Federal Civil Proce¬ 
dure S 68. 

Administrator m real party In Inter. 

est 

(1) An administrator suing for 
damages for wrongful death Is not 
mere nominal party but real party 
whose citizenship, and not that of 
beneflciarles, controls federal juris¬ 
diction in diversity case. 

U.S.—Coburn v. Coleman. D.C.S.C., 

76 F.Supp. 107. 

(2) Even though defendant and 
parents of decedent, who was a res¬ 
ident of Iowa, were residents of Ne¬ 
braska, Iowa resident, who was ap¬ 
pointed administrator of decedent’s 
estate, was real party In Interest in 
wrongful death action arising out of 
automobile-truck collision which oc¬ 
curred in Nebraska, and proper di¬ 
versity of citizenship was present to 
give federal district court Jurisdic¬ 
tion. 

U.S.—McCoy V. Blakely, C.A.Neb., 217 
F.2d 227. 

14. U.S.—Smith V. Sperling. CaL. 

77 S.Ct. 1112, 1119, 354 U.S. 91, 1 
L.Ed.2d 1206—Mecom v. Fitzsim¬ 
mons DHlllng Co.. Okl., 52 S.Ct. 84. 
284 U.S. 183. 76 L.Ed. 233. 77 A.L.R. 
904—Continental Life Ins. Co. v. 
Rhoads. Pa.. 7 S.Ct. 198. 119 U.S. 
237, 80 L.Ed. 380. 

Grady v. Irvine, C.A.Va., 264 P. 
2d 224. certiorari denied 79 S.Ct. 


30. 868 U.S. 819, 3 L.Ed.2d 60— 
Erwin V. Barrow, C.A.Okl., 217 P.2d 
622—^Kerrigan’s Estate v. Joseph 

E. Seagram & Sons, C.A.Pa., 199 

F. 2d 694—Jaffe v. Philadelphia & 
W. R. Co., C.A.Pa., 180 F.2d 1010— 
Minnehaha County, S. D., v. Kelley, 
C.C.A.S.D., 160 F.2d 856—Barthol 
V. Stamm, C.C.A.Ga., 146 F.2d 487, 
certiorari denied 66 S.Ct. 1026, 324 
U.S. 878, 89 L.Ed. 1430—Doyle v. 
Loring, C.C.A.Tenn.. 107 F.2d 337. 
certiorari denied 60 S.Ct. 808, 309 

U. S. 686, 84 L.Ed. 1029—Chambers 

V. Anderson, C.C.A.Tenn., 68 F.2d 
IBl—Boston & M. R. R. v. Dutille, 
C.C.A.N.H., 289 F. 320. 

Dodge V. Perkins, C.C.Mass., 7 F. 
Cas.No.3,954, 4 Mason 435. 

Rodgers v. Irvine, D.C.Va., 161 
F.Supp. 784, affirmed, C.A., Grady 
V. Irvine, 254 F.2d 224, certiorari 
denied 79 S.Ct. 30, 858 U.S. 819, 3 
L.Ed.2d 60—Davis v. Smith, D.C. 
Del., 125 F.Supp. 184—Burns v. 
Adam, D.C.Pa., 114 F.Supp. 356— 
Breeden v. Atlantic Coast Line R. 
Co., D.C.S.C., 86 F.Supp. 964—Sisk 
v. Pressley, D.C.S.C., 81 F.Supp. 16 
—Suders v, Campbell, D.C.Pa., 73 
F.Supp. 112—^Encherman v. Canada 
S. S. Lines, D.C.N.T., 57 F.Supp. 
276—American Surety Co. of New 
York V. Edwards & Bradford Lum¬ 
ber Co., D.C.Iowa, 67 F.Supp. 18— 
McWilliams v. Dawson, D.C.Tex., 
48 F.Supp. 638—Prince v. New 
York Life Ins. Co., D.C.Ma8S., 24 
F.Supp. 41. 

17 C,J. p 1260 note 39 [b]—26 C.J. p 
754 note 1. 

Where administrator nominal party 
see supra S 60. 

Ancillary administrator 
U.S.—Ockerman v. Wise, C.A.Ky., 
202 F.2d 144. 

Jnrlsdletton held to oadst in action 
by heirs against administrator and 
his surety for loss to the estate 
caused by administrator's negligence 
and Improper management. 

U.S.—^Ross y. Beacham, D.C.S.G., 83 
F.Supp. 3. 

Stats statute as isnnatsrial 
Under South Carolina statute 
which provides that whenever a non¬ 
resident aualifles as an admlnistra- 
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tor of a person dying In or leaving 
assets or property in the state, he 
shall be treated as a citizen for pur¬ 
poses of suing and being sued, non¬ 
resident administrator cannot be con¬ 
sidered a South Carolina administra¬ 
tor for purpose of diversity juris¬ 
diction. 

U.S.—Mason v. Helms, D.C.S.C., 97 P, 
Supp. 812. 

15. U.S.—^Mecom ▼. Fitzsimmons 
Drilling Co., Okl., 62 S.Ct. 84. 284 
U.S. 183, 76 L.Ed. 233. 77 A.L.R. 
904. 

Minnehaha County, S. D., v, Kel¬ 
ley, C.C.A.S.D., 150 F.2d 356. 

Stewart v. Patton, D.C.Tenn., 82 
F.Supp. 676. 

Bnit as to property located in court’s 
jurisdiction 

Nonresident administrator of resi¬ 
dent intestate was entitled to bring 
diversity suit in federal district 
court In Oklahoma to cancel and an¬ 
nul deeds to real property located 
within court’s territorial jurisdiction, 
notwithstanding his resident Intes¬ 
tate could not have brought such 
suit in federal court. 

U.S.—^Erwin v. Barrow, C.A.Okl., 217 
F.2d 522. 

15.6 Bnit not authorized under state 
statute 

Where decedent was a resident of 
Illinois prior to and at the time of 
his death and administrator procured 
administration in Missouri on the 
ground that it was necessary to pro¬ 
tect the right of the decedent to dam¬ 
ages for wrongful death, the Illinois 
statute granting foreign administra¬ 
tor right to bring suits generally did 
not authorize a suit in Illinois and 
hence diversity of citizenship giving 
the federal court jurisdiction did not 
exist in action against an Illinois de¬ 
fendant. 

U.S.—Lowrance r. Central Illinois 
Public Service Co.. D.C.Ill., 161 F. 
Supp. 656. 

15.10 No funds In stats 

Personal representative appointed 
by foreign court, in the absence of 
funds in Delaware belonging to the 
foreign estate may not be sued in 
district of Delaware in his represent- 



86 C.J.S. 

cral court jurisdiction, does not exist. It is a 
general rule, not connected with the question of 
the jurisdiction of federal courts and diversity of 
citizenship, that an executor or administrator ap¬ 
pointed in one state cannot be sued in his repre¬ 
sentative capacity in another state, as discussed in 
Executors and Administrators § 1013. 

It is immaterial, in the absence of wrongful collu¬ 
sion, that the selection of the person as executor 
or administrator was made primarily for the pur¬ 
pose of creating a diversity of citizenship, thereby 
permitting the action to be brought in the federal 
court of a certain state.^^-^^ Collusion to confer 
jurisdiction is discussed generally infra § 70. 

Where a claim against a decedent^s estate is not 
presented and suit brought until the estate has been 
closed and the administrator discharged, and the 
administrator individually has nothing to do with 
the matter, the federal court is without jurisdic¬ 
tion of the case.15*^® 

Guardian; committee of lunatic; receiver. On 


FEDERAL COURTS § 61 

the ground that under Rule 17 (a) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., a guardian 
may sue in his own name without joining with him 
the party for whose benefit the action is 
brought,^*>-25 diversity of citizenship is determined 
by the citizenship of a guardian bringing suit,i® 
as in the case of a guardian of an incompetent,^®*^ 
or the committee of a lunatic.!*^ Likewise, the citi¬ 
zenship of a receiver determines the jurisdiction 
of the court in actions by or against him.i® 

On the other hand, where an infant sues by 
his guardian or next friend, the jurisdiction of the 
court will be determined by the citizenship of the 
infant;!^ and in a suit by the curator or next friend 
of one who is non compos mentis, the citizenship of 
the latter will control. 2 ® Moreover, where a re¬ 
ceiver or trustee in a corporate reorganization pro¬ 
ceeding is, by virtue of the nature of the business 
or property, under the authority of, and responsive 
to, the statutes of the state in which the property 
or business is located,^®*5 and the corporate busi- 


atlve capacity when suit is an at¬ 
tempt to establish a claim agralnst es¬ 
tate of foreign decedent. 

U.S.—Downing v. Howard, D.C.Del., 
68 F.Supp. C, afllrmed, C.C.A., 162 F. 
2d 654, certiorari denied 68 S.Ct. 
165, 382 U.S. 818, 92 D.Ed. 896. 

18.1B U.S.—Jaffe v. Philadelphia & 
W. R. Co., C.A.Pa., 180 F.2d 1010. 

Krlvan v. Hourican, D.C.Pa., 117 
F.Supp. 908—Hopkins v. Pennsyl¬ 
vania Power & Light Co., D.C.Pa., 
112 F.Supp. 136. 

Change In administration of estate 

(1) Resignation or renunciation by 
resident administratrix in death ac¬ 
tion and appointment of a nonresi¬ 
dent administrator d.b.n. for the ex¬ 
press purpose of creating diversity 
of citizenship between the parties 
and Jurisdiction in the federal court, 
were not collusive and violative of 
the statute, where the controversy 
was real and substantial, the admin¬ 
istratrix was discharged and the ad¬ 
ministrator d.b.n. appointed prior to 
the inception of the suit and he pos¬ 
sessed causes of action for death and 
was entitled to prosecute them for 
whatever they might be worth. 

U.S.—Corabi v. Auto Racing, Inc., C. 

A.Pa., 264 F.2d 784. 

(2) Where Iowa resident was kill¬ 
ed in Nebraska and Nebraska resi¬ 
dent was appointed administrator of 
an estate in Iowa, but he resigned 
and Iowa resident was appointed in 
his stead, even If latter appointment 
was for sole purpose of creating di¬ 
versity of citizenship in order to in¬ 
voke Jurisdiction of federal court in 
wrongful death action, that fact, | 
without more, would not establish] 


violation of statute providing that 
district court shall not have Juris¬ 
diction of civil action In which any 
party has been improperly or collu- 
sively made or Joined to Invoke Juris¬ 
diction of such court. 

U.S.—McCoy V. Blakely, C.C.A.Neb., 
217 F.2d 227. 

15.20 U.S.—Young v. Moore, D.C. 
Mich., 127 F.Supp. 265. 

16.25 U.S.—Smith v. Sperling, D.C. 
Cal., 117 F.Supp. 781, affirmed in 
part and reversed in part on other 
grounds, C.A., 237 F.2d 817, revers¬ 
ed on other grounds 77 S.Ct. 1112, 
1119. 354 U.S. 91. 1 L.Ed.2d 1205. 
Guardian or ward as real party in 
interest in action In federal court 
see Federal Civil Procedure § 59. 

16. U.S.—Lumbermen's Mutual Cas¬ 
ualty Co. V. Elbert, La., 75 S.Ct 
161, 348 U.S. 48. 99 L.Ed. 69. 

Corpus Juris cited in Smith v. 
Burt, D.C.La., 46 F.2d 336, 337— 
City of Detroit, Mich., v. Blanch- 
fleld, C.C.A,Mich., 18 F.2d 13, 47 A. 
L.R. 314. 

Morris v. Bradley, D.C.Pa., 189 F. 
Supp. 619—Merritt v. Greenberg, D. 
C.N.Y., 4 F.Supp. 666. 

25 C.J. p 764 note 2. 

16.6 U.S.—Fallat v. Gouran, C.A.Pa.. 
220 F.2d 325. 

17. U.S.—New York Evening Post 
Co. v. Chaloner. C.C.A.N.T.. 265 F. 
204, appeal dismissed 40 S.Ct. 896, 
262 U.S. 691, 64 L.Ed. 731. 

18. U.S.—Irvine v. Bankard, C.C.Md., 
181 F. 206, affirmed 184 F. 986, 106 
C.C.A. 664. 


N.C.—Barber v. Powell, 22 S.E.2d 214, 
222 N.C. 138, 148 A.L.R. 800. 

25 C.J. p 754 note 4. 

Capacity of receivers to sue or be 
sued In action In federal court see 
Federal Civil Procedure f 62. 

19. U.S.—Horzepa v. Dauskl, D.C.N. 
Y., 40 F.Supp. 476-—Merritt v. 

Greenberg, D.C.N.Y., 4 F.Supp. 656. 

Ansaldi v. Kennedy, D.C.Mass., 41 
F.2d 858. 

Pa.—In re Kaufmann's Estate, 87 
Pa.Dist. & Co. 401, 4 Fiduciary 253. 
25 C.J. p 756 note 6. 

Capacity of guardian ad litem or next 
friend in action in federal court see 
Federal Civil Procedure $ 61. 
auerdiau cannot sue In own name 
U.S.—Martlneau v. City of St. Paul, 
C.A.Minn., 172 F.2d 777. 

Guardian as agent of court 
Even if action by Illinois guardian 
of Minnesota minor for injuries to 
minor were regarded as one between 
guardian and the Minnesota defend¬ 
ants. diversity of citizenship wa.s 
lacking since guardian was mere 
agent of Minnesota probate court. 
U.S.—^Martineau v. City of St. Paul, 
supra. 

90. U.S.—Stout V. Rigney, Mo., 107 
F. 646, 46 C.C.A. 469—Wiggins v. 
Bethune, C.C.Va„ 29 P. 61. 

80.5 Bailroad operation 

Operation of a railroad in Texas 
by a trustee must be under the au¬ 
thority of, and responsive to, the 
statutes of Texas relating to such 
activity and hence citizenship of the 
trustee may be disregarded in deter¬ 
mining proper venue of action 
against the railroad, or whether di- 
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ness is the real party in interest, ^o.io the citizenship 
of the trustee or receiver is immaterial and may be 
disregarded for jurisdictional purposes. 

Action on bond in name of obligee» In an action 
on a bond in the name of the obligee for the use 
of the person interested, jurisdiction may be deter¬ 
mined by the citizenship of the one for whose use 
the suit is brought .21 

Bringing in real party in interest. Where a bill 
by a legatee, a citizen of one state, against an ex¬ 
ecutor, a resident of another state, sought to reach 
real estate fraudulently mortgaged by the executor 
to a trustee residing in a third state to secure a 
note owned by a resident of such third state, it was 
held that the trustee, made a party, was bound by 
any decree respecting his representative defense, 
and the trial court could, by ancillary bill, bring in 
the holder of the note if that should be deemed 
necessary, without affecting diversity of citizen- 
ship .22 

Trustee in bankruptcy. Where a case falls with¬ 
in any of the provisions of the Bankruptcy Act 
giving a federal court jurisdiction of actions by or 
against the trustee of a bankrupt estate, such ju¬ 
risdiction is not dependent on the diversity of citi¬ 
zenship of the parties, but exists independent there- 
of.23 However, as shown in Bankruptcy § 349 a, 
where the trustee’s case is not within one of the 
statutory exceptions, the federal court has no juris¬ 
diction unless diversity of citizenship and the requi- 
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site amount in controversy are shown to exist. 
Applying these rules it has been held that a federal 
court has no jurisdiction of a suit by the trustee to 
recover property alleged to belong to the bankrupt 
and to be held by his wife on a secret trust, where 
there is no diversity of citizenship.^^ 

Although where the trustee in bankruptcy is re¬ 
garded as the real party in interest the citizenship 
of the trustee controls,24.5 in general, in determin¬ 
ing whether diversity of citizenship exists in ac¬ 
tions by or against a trustee in bankruptcy, the 
citizenship of the bankrupt at the time of filing 
the petition in bankruptcy, and not the citizenship 
of the trustee, is material,24.10 particularly, where 
the right of action asserted, in a suit by the trustee, 
is one that was vested in the bankrupt prior to the 
bankruptcy, and docs not arise out of any contract 
or transaction of the trustee.25 

§ 62. - Actions by Cestuis Que Trust 

Where beneficiaries of a trust are necessary parties 
to an action, Jurisdiction of the federal court is dependent 
on the citizenship of such beneficiaries. The citizenship 
of bondholders bringing a suit to foreclose the mortgage 
securing the bonds is immaterial, with respect to juris¬ 
diction of the federal court, unless the trustee of the 
mortgage refuses to foreclose. 

Where jurisdiction is required to be based on 
diversity of citizenship, and the beneficiaries of a 
trust are necessary parties to an action, the juris¬ 
diction of the federal court is dependent on the 

citizenship of such beneficiaries. 25-50 


versify of citizenship exists so as to 
give federal courts jurisdiction. 

U.S.—Chapman v. St. Louis & S. W. 
Ry. Co., D.C.Tex., 71 F.Supp. 1017. 

20.10 U.S.—Chapman v. St. Louis & 
S. W. Ry. Co., supra. 

21. U.S.—Maryland v. Baldwin, Md., 
5 S.Ct. 278, 112 U.S. 490, 28 L.Ed. 
822. 

25 C.J. p 755 note 7. 

22. U.S.—Fraser v. Cole, Ill., 214 P. 
656, 131 C.C.A. 102. 

23. U.S.—Lowenstein v. Rnikes, C. 
C.A.N.Y., 64 F.2d 481, followed in 
Williams v. Bank of America Nat. 
Ass’n. C.C.A.N.Y.. 54 F.2d 487, and 
certiorari denied Lowenstein v. 
Reikes, 62 S.Ct. 311, 286 U.S. 539. 
76 L.Ed. 932—^Ward v. Central 
Trust Co. of Illinois, C.C.A.lll., 261 
F. 344—Golden Hill Distilling Co. v. 
Logue, Ohio, 243 F. 342, 166 C.C.A. 
122 . 

Rodgers v. Bankers’ Commercial 
Co., D.C.Ill., 42 F.2d 906—Andrews 
v. Lytle, D.C.Iowa, 27 F.2d 898, af¬ 
firmed. C.C.A. Lytle v. Andrews, 34 
F.2d 252. 

7 C.J. p 255 note 3. 


24L U.S.—^Newcomb v. Biwer, D.C.S. 
D., 199 F. 629. 

24.5 Trustee held real party In In- 
terest 

In action by bankruptcy trustee of 
New Jersey corporation against citi¬ 
zens of Pennsylvania for rents due 
plaintiff as mortgagee in possession 
of leased premises, there existed “di¬ 
versity of citizenship,” giving federal 
district court for a Pennsylvania 
district Jurisdiction of action, as 
bankruptcy trustee was “real party 
in Interest.” 

U.S.—Malamut v. Haines, D.C.Pa., 61 
F.Supp. 837. 

24.10 U.S,—Crane v. Tannenbaum, 
D.C.N.Y., 151 F.Supp. 726. 

25. U.S.—Bush V. Elliott, Ala., 26 
S.Ct. 668, 202 U.S. 477, 60 L.Ed. 
1114. 

Mayer v. Cohrs, C.C.Wash., 188 
F. 443. 

Young V. First Nat. Bank of Chi¬ 
cago, D.C.I11., 86 F.Supp. 68. 

Coyle V. Duncan Spangler Coal 
Co., D.C.Pa., 288 F. 897. 

Claim filed prior to bankruptcy 
U.S.—Shverha v. Maryland Cas. Co., 
D.C.Pa., 110 F.Supp. 173. 
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Interpleader 

Citizenship of bankrupt, not of 
trustee, is material where jurisdic¬ 
tion in insurance company’s inter¬ 
pleader suit, Involving trustee in 
bankruptcy, is based on diversity of 
citizenship. 

U.S.—Massachusetts Mut. Life Ins. 

Co. v. Grossman, D.C.N.Y., 4 P. 

Supp. 990. 

25.50 Actions required to be dis¬ 
missed 

Where actual or representative 
joinder of all beneficiaries of certain 
trusts was required by nature of 
dominant claims asserted In class ac¬ 
tions brought by a trust beneficiary, 
seeking, among other things, removal 
of present trustees, appointment of 
new trustees, an accounting, injunc¬ 
tive relief, declaration of construc¬ 
tive trusts as to property allegedly 
misappropriated by former tru.stees, 
and restoration of such property, and 
where Joinder of any other bene¬ 
ficiary as a party plaintiff would de¬ 
stroy requisite diversity of citizen¬ 
ship, actions would have to be dis¬ 
missed for lack of jurisdiction. 

U.S.—Matthies v. Seymour Mfg. Co., 

C.A.Conn., 270 F.2d 366. 
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Where a mortgagor and the trustee of a mortgage 
are citizens of the same state, the holders of bonds 
secured by the mortgage cannot bring suit in their 
own names, in a federal court, to foreclose the 
mortgage, unless they show that the trustee refuses 
to prosecute such suit;26 but in case of such refusal 
the citizenship of the bondholders who sue governs 
on the question of federal jurisdiction.27 

The analogous situation in the case of suits by a 
stockholder on behalf of the corporation is consid¬ 
ered supra § 59. 

§ 63(1), -Actions by or against Corpora¬ 

tions 

While, for purposes of federal diversity Jurisdiction, 
a corporation is certainly a citizen of the state in which 
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it is incorporated, it may. If it does business in another 
state or states, have two citizenships, being a citizen not 
only of the state of incorporation, but also of the state 
where it has Its principal place of business. 

In accordance with the general rules as to the 
status of a corporation as a person, resident, or 
citizen, discussed in Corporations § 8, corporations 
are citizens within the meaning of the clause of 
the Federal Constitution which extends the judicial 
power of the courts of the United States to con¬ 
troversies between the citizens of different states.2* 
Moreover, while, as appears below in this section 
and infra § 63 (5), a corporation may sometimes 
have more than one citizenship for diversity of 
citizenship purposes, a corporation is certainly 
regarded as a citizen of the state in which it is in¬ 
corporated. 2 9 


26. U.S.—Needham v. Wilson. C.C. 
Colo., 47 F. 97. 

27. U.S.—Barry v. Missouri, K. & T. 
R. Co., C.C.N.T., 27 P. 1. 

28. U.S.—First Trust Co. of St. Paul 
V. Board of Education of Whit¬ 
ley County, C.C.A,Ky., 78 F.2d 114 
—John Murtland. Inc., v. Empire 
Trust Co., C.C.A.N.J.. 39 F.2a 341. 

Lewis V. Manufacturers Cas. Ins. 
Co., D.C.La., 107 F.Supp. 465. 

26 C.J. p 755 note 13. 

Mtuilclpal corporations 

(1) Independent self - governing 
municipal entities such as counties, 
cities, and state supported public 
corporations are considered as citi¬ 
zens for the purpose of diversity ju¬ 
risdiction. 

U.S.—American Hospital Supply 

Corp. V. York County Institution 
Dist., D.C.Pa., 123 F.Supp. 187. 

(2) City. 

U.S.—Mutual Chemical Co. of Ameri¬ 
ca V. Mayor and City Council of 
Baltimore, D.C.Md., 33 F.Supp. 881, 
modified on other grounds. C.C.A., 
Mayor and City Council of Balti¬ 
more v. Crown Cork & Seal Co., 122 
F.2d 385. 

(3) County. 

U.S.—^Pearl River County, Miss. v. 
Wyatt Lumber Co., C.C.A.Miss., 270 
F. 26. 

State agency 

The Department of Highways of 
Louisiana under statute providing 
that it should enjoy all the rights, 
powers, and immunities incident to 
corporations and should have the 
power to sue and be sued, etc., was 
a corporate entity of the kind neces¬ 
sary to support jurisdiction in feder¬ 
al court for diversity of citizenship. 
Xj.s.—Department of Highways v. 
McWilliams Dredging Co., D.C.La., 
83 F.Supp. 132. 

PlBSolvsd corporations 

(1) Continuance, as well as crea¬ 
tion, of corporate existence is essen¬ 


tial to the Jurisdiction of a federal 
court on the ground of diverse citi¬ 
zenship. 

U.S.—Magna Oil & Refining Co. v. 

White Star Refining Co., C.C.A.Del., 

280 F. 52. 

(2) A voluntarily dissolved New 
York corporation could maintain an 
action for breach of an existing con¬ 
tract under statutory authority to 
sue and be sued for the purpose of 
enforcing existing debts or “obliga¬ 
tions” and thus was sufficiently alive 
to satisfy the jurisdictional require¬ 
ment of diversity of citizenship. 

U.S—Stentor Electric Mfg. Co. v. 

Klaxon Co., C.C.A.Del., 115 F.2d 

268, reversed on other grounds 

Klaxon Co. v. Stentor Electric Mfg. 

Co., 61 S.Ct. 1020, 313 U.S. 487, 

85 L.Ed. 1477. 

(3) However, a Missouri corpora¬ 
tion whose corporate existence and 
rights were forfeited and canceled 
and which was dissolved, pursuant to 
Missouri statutes, for failure to file 
annual registration report and anti¬ 
trust affidavit, was nonexistent, and 
hence, if joined as a defendant with 
a nonresident defendant, would be 
disregarded in determining whether 
there was complete diversity of citi¬ 
zenship as between plaintiff and non¬ 
resident defendant; and plaintiff's 
honest belief that corporation had 
not been dissolved was immaterial. 
U.S.—State of Missouri ex rel. and 

to Use of Darr v. A. B. Collins & 

Co., D.CMo., 34 F.Supp. 650. 

De facto corporation 

A do facto corporation is not a 
“citizen" of a state, at least in ab¬ 
sence of some showing of cltizen.ship 
of persons maintaining and operat¬ 
ing such de facto corporation. 

Xj.s.—Merchants Food Distributors v. 

Clinton Foods. D.C.N.Y., 92 F.Supp. 

941. 

Scope of powers held immaterial 

Concept of citizenship for diversity 
jurisdiction of federal court, as ap¬ 
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plied to corporations, Is not depend¬ 
ent on scope of their powers. 

U.S.—Swan v. First Church of Christ, 
Scientist, in Boston, Mass., C.A. 
Cal., 226 P.2d 746. 

29. U.S.—First Nat. Bank of Chica¬ 
go V. United Air Lines, Ill., 72 S.Ct. 
421, 342 U.S. 396. 96 L.Ed. 441, re¬ 
hearing denied 72 S.Ct. 676, 343 U. 
S. 921, 96 L.Ed. 1334—Baltimore & 
O. R. Co. V. City of Parkersburg, 
W.Vo., 46 S.Ct. 382, 268 U.S. 36, 69 
L.Ed. 834—Ex parte Shaw. N.Y., 
12 S.Ct. 935, 146 U.S. 444, 36 L.Ed. 
768—Bank of U. S. v. Deveaux, 
Ga., 6 Cranch 61, 3 L.Ed. 38. 

Arbuthnot v. State Auto. Ins. 
Ass’n, C.A.Kan., 264 F.2d 260—In¬ 
ternational Ladies’ Garment Work¬ 
ers’ Union, AFL v. Jay-Ann Co., 
C.A.Tex., 228 F.2d 632—Swan v. 
First Church of Christ, Scientist, In 
Boston, Mass., C.A.Cal., 226 F.2d 
745 —Peters v. Standard Oil Co. of 
Tex., C.A.Tex., 174 P.2d 162—Coh¬ 
en V. American Window Glass Co., 
C.C.A.N.Y., 126 F.2d 111—Takashi 
Kataoka v. May Department Stores 
Co., C.C.A.Cal., 116 F.2d 521, cer¬ 
tiorari denied May Department 
Stores Co. v. Takashi Kataoka, 61 
S.Ct, 739, 312 U.S. 700, 85 L.Ed. 
1134—Neirbo Co. v. Bethlehem 
Shipbuilding Corporation, C.C.A N. 
Y., 103 F.2d 766, reversed on other 
grounds 60 S.Ct. 163, 808 U.S. 165, 
84 L.Ed. 167, 128 A.L.R. 1437—Cen¬ 
tral West Public Service Co. v, 
Craig, C.C.A.Neb., 70 F.2d 427— 
Armour v. Waxahachle Gas Co., C. 
C.A.Tex., 63 F.2d 979—Rice v. Bal¬ 
timore & O. R. Co., C.C.A.Ohio, 42 
F.2d 387—^Amalgamated Clothing 
Workers of America, Local Union 

No. - V. Curlee Clothing Co., C.C. 

A.Mo., 19 F.2d 439, certiorari de¬ 
nied 48 S.Ct. 433, 277 U.S. 686, 72 
L.Ed. 1000—^Venice Hunting & 
Trapping Co. v. Sallnovitch, C.C.A. 
La., 16 F.2d 121—Rojas-Adam Cor¬ 
poration of Delaware v. Young, C. 
C.A.La., 13 F.2d 988. 
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While it was formerly held that this citiaenship | in the state of incorporation was the sole and de- 


Hatch V. Chicago, R. I. * P. R. 
Co., aC.N.J., 11 P.CJa».No.6,204, 6 
Blatchf. 105. 

Molloy y. Bemis Bro. Bag Go., 

D.C.N.Y., 180 F.Supp. 266—Padbury 
V. Dairymen’s League Co-op. Ass’n, 

D, C.Pa., 119 P.Supp. 788—^Lewie v. 
Manufacturers Cas. Ina. Co., D.C. 
La., 107 F.Supp. 466—Patterson v. 
American Nat. Red Cross, D.C.Fla., 
101 F.Supp. 655—Oorpuj Jturls 8e- 
oiULdi&m cited la Valentine v. Pow¬ 
ers, D.C.Neb., 85 P.Supp. 732, 736— 
Denver-Chicago Trucking Co. r, 
Lindeman, D.C.Iowa, 73 F.Supp. 926 
—Kurtz V. Ford Motor Co., D.C. 
Mich., 62 F.Supp. 265—^Kapp v. K. 1. 
Du Pont De Nemours & Co., D.C. 
Mich., 67 F.Supp. 82—^American 
Surety Co. of New York v. Bank 
of California, D.C.Or., 44 F.Supp. 
81, affirmed, C.C.A., 188 P.2d ICO— 
Goldstein v. Groesbeck, D.C.N.Y., 
42 P.Supp. 419, reversed on other 
grounds, C.C.A., 142 F.2d 422, 164 

A.L.R. 1285, certiorari denied 65 
S.Ct. 36. 323 U.S. 737, 89 L.Ed. 590 
—^Van Buren v. Connecticut Gen¬ 
eral Life Ins. Co., D.C.Mass., 42 F. 
Supp. 279—Burris v. Matson Nav. 
Co., D.C.N.Y., 87 F.Supp. 648—Mls- 
souri-Kansas-Tezas R. Co. v. Wil¬ 
liamson, D.C.Okl., 86 F.Supp, 607— 
Junk V. R. J. Reynolds Tobacco 
Co., D.C.Va., 24 F.Supp. 716. 

Hurley v, Wells-Newton Nat. 
Corporation, D.C,Conn., 49 F.2d 914 
—Standard Stoker v. Lower. D.C. 
Md., 46 F.2d 678—Jones v. Consoli¬ 
dated Wagon & Machine Co., D.C. 
Idaho, 31 F.2d 383, appeal dismiss¬ 
ed 60 S.Ct. 65. 280 U.S. 619, 74 L. 
Bd. 689. 

Photometric Products Corp. v. 
Radtke, D.C.N.T., 17 P.R.D, 103. 
N.C.—^Butler v. Armour & Co., 135 S. 

E. 360, 192 N.C. 610. 

26 C.J. p 756 note 14—11 C.J. p 776 
note 30—14 C.J. p 67 note 36. 
Districts in which actions by or 
against corporations must be 
brought see supra 9S 21(1)-21(7). 
Jurisdiction of actions by or against 
national banks generally see Banks 
and Banking § 726. 

Vnxilcipal oorporatloBS 

(1) A municipal corporation is a 
citizen of the state in which it Is lo¬ 
cated and organized for the purpose 
of diversity Jurisdiction. 

U.S.—Walls V. City of New York, D. 
C.N.Y., 166 P.Supp. 3—Siegel v. 
City of Detroit, Department of 
Street Railways, D.C.Mich., 62 F. 
Supp. 669. 

(2) Organized county was a *‘cltl-1 
sen” of state in which it was situat- | 
ed for purpose of federal court Juris¬ 
diction based on diversity of citizen¬ 
ship. 

U.S.—^Pettibone v. Cook County, C.C. i 
A.Mlnn., 120 F.2d 860. j 


Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 P.Supp. 698. 
26 C.J. p 765 note 14 [dj. 

(3) Where a city, incorporation of 
which has been by court declared 
void. Is by statute created a legal en¬ 
tity, capable of being sued through 
its former officers on its previously 
existing debt, citizenship of such offi¬ 
cers, against whom the action is au¬ 
thorized to be prosecuted, governs as 
to diversity of citizenship between 
the parties, for purpose of Jurisdic¬ 
tion of federal court, so that for 
such purpose it is immaterial wheth¬ 
er the city is still a de facto corpora¬ 
tion, having a fictitious personality 
as a citizen of the state. 

U.S.—City of Sour Lake v. Branch, 

C. C.A.Tex., 6 F.Sd 355, certiorari 
denied City of Sour Lake v. Branch, 
46 S.Ct. 24, 269 U.S. 666. 70 L.Ed. 
414. 

(4) A Pennsylvania third-class 
city situated in two counties in 
Eastern District of Pennsylvania was 
a “citizen" of Pennsylvania, and 
could be sued in federal district 
court in such district by a plaintiff 
whose status was such as to estab¬ 
lish diversity of citizenship, notwith¬ 
standing Pennsylvania statute pro¬ 
viding that cities of third class lo¬ 
cated in more than one county should 
be under Jurisdiction of courts of 
county in which was situated the 
first incorporated borough of the bor^ 
oughs forming the consolidated bor¬ 
ough. 

U.S.—McGarry v. City of Bethlehem, 

D. C.Pa., 46 F.Supp. 386. 

State agency 

Board of levee commissioners cre¬ 
ated by state legislature as a body 
politic with needful corporate pow¬ 
ers was held citizen of state, for pur¬ 
pose of suit in federal court based *on 
diverse citizenship. 

U.S.—Board of Levee Com’rs of Or¬ 
leans Levee Dist. ▼. Hulse, D.C. 
La„ 17 F.2d 786. 

Public oorporatioas 

For federal diversity Jurisdiction 
purposes, public corporations are cit¬ 
izens of state which created them. 
U.S.—John & Sal’s Automotive Serv¬ 
ice, Inc. V. Sinclair Refining Co., D. 
C.N.Y., 166 FSupp. 618. 

Ohuroh offioers deemed bodies eozpo. 
rate 

Under Massachusetts statutes de¬ 
claring church officers, who are citi¬ 
zens of Commonwealth, bodies cor¬ 
porate for purpose of taking and 
holding gifts, grants, etc., of proper¬ 
ty to them or their churches, if unIn- | 
corporated, and declaring unincorpo¬ 
rated religious societies corporations 
for purpose of managing and using 
such gifts or grants and suing for re¬ 
sulting rights vested in them, a i 
church with headquarters In Massa-1 
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chusetts and its board of directors, 
who were citizens of such Common¬ 
wealth, were a Massachusetts cor¬ 
poration and citizen of Common¬ 
wealth and hence subject to suit 
against them in federal court by a 
citizen of California. 

U.S.—Swan v. First Church of Christ, 
Scientist, in Boston, Mass., C.A. 
Cal., 225 F.2d 745. 

Diversity Jaxisdiotloa held to exist 

(1) In general. 

U.S.—Mencolf v. A. D. Jullllard & Co.. 
C.A.R.I., 182 F.2d 236—Murphree 
v. Mississippi Pub. Corp., C.C.A. 
Miss., 149 F.2d 138, affirmed 66 S. 
Ct. 242, 326 U.S. 438, 90 L.Ed. 185 
—Townsend v. Bucyrus-Erle Co., C. 

C. A.Okl., 144 F.2d 106—G. H. 
Mumm Champagne v. Eastern Wine 
Corp., C.C.A.N.Y., 142 F.2d 499, cer¬ 
tiorari denied 66 S.Ct. 41, 323 U.S. 
716, 89 L.Ed. .576—Herman v. Stor- 
Aid, Inc., C.C.AN.T., 141 F.2d 680, 
certiorari dismissed 65 S.Ct. 26, 
323 U.S. 806, 89 L.Ed. 643—Phllco 
Corp. V. Phillips Mfg. Co., C.C.A. 
Ill., 138 F.2d 663, 148 A.L.R. 126. 

B. & J. Gallo Winery v. Ben R. 
Ooltsman & Co., D.C.Ala., 172 F, 
Supp. 826—California Brewing Co. 
V. Rlno, D.C.Idaho, 143 P.Supp. 801 
—Hoosler Cas. Co. v. Chimes, Inc., 

D. C.Mich., 96 P.Supp. 879—Lane 

Bryant, Inc. v. Glassman, D.C.Mo., 
95 F.Supp. 320—Goebel v. Railway 
Exp. Agency, D.C.La., 93 F.Supp. 66 
—^Westinghouse Elec. Corp. v. 
United Elec., Radio & Mach. Work- 
ers of America, D.C.Pa., 92 P.Supp. 
841—R. P. Hazzard Co. v. Emer¬ 
son’s Shoes, D.C.MaBs., 89 F.Supp* 
211—Jewel Tea Co. v. Kraus, D.C. 
Ill., 88 F.Supp. 1003, modified on 
other grounds, C.A., 187 F.2d 278 
—Swarthmore Classics, Inc. v. 
Swarthmore Junior, D.C.N.Y., 81 

P.Supp. 917—^Kurtz v. Ford Motor 
Co., D.C.Mich., 62 P.Supp. 266— 
Central Life Assur. Soc. v, Mc¬ 
Gregor, D.C.Wash,, 60 P.Supp. 671 
—Gamlen Chemical Co. v. Dacar 
Chemical Products Co., D.C.Pa., 67 

F.Supp. 674—Coca-Cola Co. v. Bel¬ 
insky, D.C.Mich., 57 F.Supp. 120— 
Basic Foods Sales Corp. v. Moyer, 
D.C.Pa., 66 P.Supp. 449—Coastal 
Club V. Shell Oil Co., D.C.La., 46 P. 
Supp. 869—^Zack v. National Liber¬ 
ty Ins. Co. of America, D.C.Mich., 
45 F.Supp. 47, affirmed, C.C.A.Na- 
tional Liberty Ins. Co. of America 
V. Zack, 128 F.2d 38—Wells v. Ir¬ 
win, D.C.Tex., 43 F.Supp. 212, af¬ 
firmed, C.aA., 132 F.2d 816. 

First State Bank of Charlton, 
Iowa, V. Citizens State Bank of 
Thedford, Thomas County, Neb., D. 

C.Neb., 10 F.R.D. 424. 

(2) Public liability insurer which 
was a citizen of Indiana could stand 
on its own citizenship and sue a citi¬ 
zen of Ohio In a federal district court 
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termining factor,^® even though the corporation 
may have had offices or may have been engaged in 
business in another state,and even though it had 
agreed as a condition of doing business in another 
state that it could be sued therein,or had ap¬ 
pointed an agent or attorney on whom service of 
process could be had, 32 under the 1958 amendment 


FEDERAL COURTS § 63(1) 

to the diversity of citizenship statutCi 28 U.S.CA, 
§ 1332 (c), for the purposes of federal jurisdiction 
a corporation may have two citizenships, and is 
deemed a citizen not only of a state by which it has 
been incorporated but also of the state where it has 
its principal place of business. 22.8 


in Ohio, even though insured to 
whose rights insurer was subrogated 
was a citizen of Ohio. 

U.S.—Continental Casualty Co. v. 
Ohio Bdison Co.. C.C.A.Ohio. 126 
F.2d 423. 

(8) In derivative action by Ohio 
stockholder against Delaware corpo¬ 
rations. sufficient diversity of citi¬ 
zenship existed to confer Jurisdiction 
on Delaware federal district court. 
U.S.—^Motor Terminals v. National 
Car Co., D.C.Del., 92 F.Supp. 165. 

(4) Federal district court had Ju¬ 
risdiction of suit by city against 
nonresident corporation to obtain in¬ 
junction ag.alnst an alleged public 
nuisance In the operation of a carbide 
plant. 

U.S.--Clty of Louisville v. National 
Carbide Corp., D.C.Ky., 81 F.Supp. 
177. j 

(6) Federal district court in Lou¬ 
isiana had Jurisdiction of diversity 
tort action by Mississippi corpora- j 
tlon, Indiana corporation, Ohio cor¬ 
poration, Massachusetts corporation, 
and Michigan corporation against 
New York corporation. 

U.S.—Sandifer Oil Co. v. Home In- 
dem. Co., D.C La., 160 F.Supp. 266. 

(6) In action by New York stock¬ 
holder of Virginia corporation for an 
accounting with respect to various 
alleged fraudulent and illegal trans¬ 
actions between such corporation and 
two other Virginia corporations, the 
action was one “between citizens of 
different states” of which federal 
district court had original jurisdic¬ 
tion. 

U.S.—Cohen v. Industrial Finance 
Corp., D.C.N.Y., 44 F.Supp. 489. 

Diversity Jurisdiction, held not to ex- 
Ist 

(1) In general. 

U.S.—Moore v. Atlantic Coast Line 
R. Co., D.C.Pa., 98 F.Supp. 375— 
Strachman v. Palmer, D C.Mass., 
82 F.Supp. 161, vacated in part on 
other grounds, C.A., 177 P.2d 427, 
12 A.L.R.2d 687—^V^ells v. Univer¬ 
sal Pictures Co., D.C.N.Y., 64 F, 
Supp. 852, affirmed, C.C.A., 166 P. 
2d 690—Broussard v. Missouri Pac. 
R. Co., D.C.La., 47 F.Supp. 760. 

(2) Federal district court has no 
jurisdiction of action between parties 
alleged in complaint to be corpora¬ 
tions established under laws of same 
state. 

U.S.—Clemente Engineering Co. v. 


DeLlso Const. Co., D.C.Conn., 63 F. 
Supp. 434. 

Carl Gutmann A Co. v. Rohrer 
Knitting Mills, D.C.Pa., 9 F.R.D. 
67. 

(3) In action brought by New York 
resident on law side of federal dis¬ 
trict court to recover for injuries 
sustained while employed as watch¬ 
man on board motor ship, court was 
without Jurisdiction as to corporate 
defendant which was organized under 
New York law notwithstanding stat¬ 
ute giving federal district court Ju¬ 
risdiction of admiralty suits for per- 
.sonal injuries sustained on navigable 
waters of United States. 

U.S.—Erlich v. Wilhelmsen, D.C.N.Y., 
44 F.Supp. 414. 

(4) Where one of plaintiffs was a 
New Jersey corporation and other 
plaintiff was a New York corpora¬ 
tion and defendant was a New York! 
corporation, there was no diversity 
of citizenship on which to base fed¬ 
eral jurisdiction. 

U.S.—^Eastman Kodak Co. v. Velveray 
Corp., D.C.N.Y., 175 F.Supp. 646. 

30. U.S.—Padbury v. Dairymen's 
League Co-op. Ass'n, D.C.Pa., 119 P. 

, Supp. 738—^Jakubowski v. Central 
I R. Co. of N. J.. D.C.N.Y.. 88 F.Supp. 
258—Denver-Chicago Trucking Co. 
V. Llndeman, D.C.Iowa, 73 F.Supp. 
925. 

Smith V. Babcock, D.C.Ohlo, 260 
P. 679. 

25 C.J. p 766 note 16. 

No presnmptloa 

Where plaintiff was a rc.sident of 
Illinois, and one of defendants w'as a 
corporation engaged in operating a 
hotel in Missouri, there is no pre¬ 
sumption that it was an Illinois cor¬ 
poration. 

U.S.—^Emmke v. De Silva, C.C.A.Mo., 
293 F. 17. 

Venue statute held iuapplieahle 

Statutes providing that for venue 
purposes a corporation may bo sued 
in any Judicial district in which it is 
doing business refers only to resi¬ 
dence of such corporation for venue 
purposes, and unless there is diver¬ 
sity of citizenship for Jurisdictional 
purposes, the statute has no applica¬ 
tion. 

U.S.—Jakubowski v. Central R. Co. of 
N. J., D.C.N.T., 88 F.Supp. 268. 

31. U.S.—Central West Public Serv¬ 
ice Co. V. Craig, C.C.A.Neb., 70 F.2d 
427—Levering & Garrigues Co. v. 
Morrin, C.C.A.N.Y., 61 P.2d 116. af- 
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Armed 63 S.Ct. 643. 283 U.S. 103. 77 
L.Ed. 1062—^Jones v. Consolidated 
Wagon A Machine Co., D C.Idaho, 
81 F.2d 383, appeal dismissed 50 S. 
Ct. 65, 280 U.S. 619, 74 L.Ed. 689— 
Venice Hunting A Trapping Co. v. 
Sallnovltch, C.C.A.La., 16 F,2d 121 
—Rojas-Adam Corporation of Del¬ 
aware v. Young, C.C.A.La., 18 F.2d 
988. 

U. S. V. S. P. Shotter Co.. C.C. 
Ala., 110 P. 1—Chicago. St. P., M. 
A O. R. Co. V. Dakota County, C.C. 
Neb., 28 P. 219—Antelope Co. v. 
Chlrngo, B. A Q. R. Co., C.C.Neb.. 
16 P. 296. 4 McCrary 46. 

Molloy V. Bemis Bro. Bag Co., D. 

C. N.Y., 130 F.Supp. 265—Padbury v. 
Dairymen's League Co-op. Ass'n, 

D. C.Pa., 119 F.Supp. 738—Lewis v. 

Manufacturers Cas. Ins. Co., D.C. 
La., 107 F.Supp. 465—Patterson v. 
American Nat. Red Cross, D.C.FIa., 
101 F.Supp. 656—Jakubowski v. 
Central R. Co. of N. J., D.C.N.Y., 
88 F.Supp. 258—Yaffe v. Union 
Central Life Ins. Co.. D.C.Ark., 48 
F.Supp. 944—^American Surety Co. 
of New York v. Bank of California, 
D.C.Or., 44 F.Supp. 81—Goldstein v. 
Groesbeck, D.C.N.Y., 42 F.Supp. 

419, reversed on other grounds, C. 
C.A., 142 F.2d 422, 154 A.L.R. 1285, 
certiorari denied 65 S.Ct. 36, 323 
U.S. 737, 89 L.Ed. 690—Van Buren 
v. Connecticut General Life Ins. 
Co., D.C.Mass., 42 F.Supp. 279. 

N.C.—Butler v. Armour & Co., 135 
S.E. 860, 192 N.C. 610. 

26 C.J. p 766 note 16. 

31.5 U.S.—Patterson v. American 
Nat. Rod Cro.'s.s. D.C.FIa., lOl P. 
Supp. 656—Jakul>owski v. Central 
R. Co. of N. J., D.C.N.Y., 88 F.Supp. 
268. 

32. U.S,—Jones v. Consolidated Wag¬ 
on & Machine Co., D.C Idaho, 31 
F.2d 383, appeal dismis.sed .10 S.Ct. 
65, 280 U.S. 619, 74 L.Ed. 589. 

25 C.J. p 756 note 17. 

32.5 U.S.—Moesser v. Crucible Steel 
Co. of America, D.C.Pa,, 173 F. 
Supp. 953—Riley v. Gulf. M. & O. 
R. Co., D.C.Ill., 173 F.Supp. 416— 
Jaconski v. McCloskey A Co., D.C, 
Pa., 167 F.Supp. 537. 

Pnzposs of amsftdaiMit 

(1) Primary purpose of amend¬ 
ment providing that for purpose of 
diversity of citizenship a corporation 
shall be deemed a citizen of any state 
by which It has been Incorporated 
and of the state where It has its 
principal place of business was to 
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§ 63(1) FEDERAL COURTS 

The Statute as amended does not give to a litigant 
a right to choose or elect whether he will allege 
citizenship of a corporation to be of the state of in¬ 
corporation or to be of the state wherein is located 
its principal place of business, but a corporation 
which is incorporated in one state and has its prin¬ 
cipal place of business in another state has both citi- 
zenships.32.10 Qn the other hand, the amendment, 
in its application to corporations which do business 
in many states and whose business is not localized in 
a particular state, docs not give a corporation citi¬ 
zenship in all the states in which the corporation 
does business, but only in the state in which is lo¬ 
cated its principal place of business,32.i5 although 
a different rule may prevail as to corporations which 
have been incorporated in more than one state, as 
discussed infra § 63 (5). 


The question as to the principal place of business 
of a corporation under this amended statute is al¬ 
ways one of fact depending on the circumstances of 
the particular casc.32,20 Which of several places 
at which a corporation docs business is its principal 
place of business is to be gathered from a general 
survey of the corporation's activities ;22.25 and the 
decision depends on a comparison of the activities 
at each place with respect to their character, im¬ 
portance, and amount.22-30 in general, that place 
may be regarded as the corporation's principal place 
of business which is the center of gravity of cor¬ 
porate function,22.35 or its nerve center, from which 
all its parts and activities are directed and con¬ 
trolled,22.40 oven though its largest physical plant 
may be located elsewhere.22.46 


reduce the heavy work-load of feder¬ 
al courts caused, in part, by diversity 
of citizenship cases in which juris¬ 
diction was based on fictional prem¬ 
ise that a corporation, althoug:h 
wholly local in character and opera¬ 
tion, is a citizen of another state be¬ 
cause of its incorporation in that 
state and was not intended to create 
another ground on which to base di¬ 
versity Jurisdiction. 

U.S.—Harker v. Kopp, D.C.Ill., 172 P. 
Supp. 180. 

(2) Congress had obvious purpose 
of further restricting and curtailing 
Jurisdiction of federal courts in pri¬ 
vate civil actions in which jurisdic¬ 
tion depended on diversity of citizen¬ 
ship. 

U.S.—Johnson v. Angelina Cas. Co., 
D.C.Tex., 177 F.Supp. 85—Dioslng 
V. Vaughn Wood Products, Inc., D. 
C.Va., 175 F.Supp. 460. 

Citizen, but not corporate entity, of 
state 

Under Code section amendment, 
providing that corporation shall be 
deemed a citizen of any state by 
which it has been incorporated and 
.state where it has its principal place 
of t>usiness, corporation does not, 
merely by having its principal place 
of business in state other than state 
of incorporation, become corporate 
entity of that state, but merely be¬ 
comes citizen of that state for pur¬ 
pose of diversity of citizenship when 
jurisdiction of federal court is in¬ 
voked. 

U.S.—Diesing v. Vaughn Wood Prod¬ 
ucts, Inc., supra. 

32.10 U.S.—Dieaing v. Vaughn Wood 
Products, Inc., supra—Harker v. 
Kopp, D.C.I11., 172 F.Supp. 180. 

32.15 Xiiteatloii of Congreze 

When Congress enacted 1968 
amendment it intended to remedy evil 
whereby local corporations were per¬ 
mitted free access of federal courts 
simply because they were doing local 


business with a foreign charter, but 
Congress did not intend to deny use 
of federal courts to corporations such 
as railroads and insurance companies 
which do a bu.siness over a large 
number of states and whose business 
is not localized in a particular state. 
U.S.—Riley v. Gulf, M. & O. R. Co., D. 

C.IIL, 173 F.Supp. 416. 

32.20 U.S.—Moesser v. Crucible Steel 
Co. of America, D.C.Pa., 173 F. 
Supp. 953. 

Fartioular oomideratioiLS 

Question of where a corporation 
has its principal place of business, 
for jurisdictional purposes, is one of 
fact, to bo determined in each par¬ 
ticular case by taking into consid¬ 
eration such factors as the character 
of the corporation, its purposes, the 
kind of business in which it is en¬ 
gaged, and the situs of its operations. 
U.S.—Scot Typewriter Co. v. Under¬ 
wood Corp., D.C.N.Y., 170 F.Supp. 
862. 

Criteria nzider Bankruptcy Act 

(1) In determining where a corpo¬ 
ration has its principal place of busi¬ 
ness for purpose of diversity Juris¬ 
diction, court should be governed by 
criteria set up under Bankruptcy Act 
and should be guided by determina¬ 
tion and decisions courts have made 
under the Bankruptcy Act. 

U.S.—Moesser v. Crucible Steel Co. of 
America, D.C.Pa., 173 F.Supp. 953. 

(2) Residence, domicile, or place 
of business of debtor as jurisdiction¬ 
al elements in bankruptcy proceed¬ 
ings see Bankruptcy 9 24. 

32.26 U.S.—Moesser v. Crucible Steel 
Co. of America, supra. 

Over-all basis 

Where a corporation is engaged in 
multi-state activities, with offices, 
facilities, or plants in various states, 
issue of the location of its principal 
place of business, for Jurisdictional 
purposes, cannot be resolved by frag¬ 
mentation of its activities at specific 
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places, and the question is not an¬ 
swered by a separation of corpora 
activity into component parts, but 
the issue must be resolved on an 
over-all basis. 

U.S.— Scot Typewriter Co. v. Under¬ 
wood Corp., D.C.N.Y., 170 F.Supp. 
862. 

32.30 Principal place of business de. 
tennined 

Where defendant manufacturing 
corporation, in diversity suit brought 
by citizen of Pennsylvania, manufac¬ 
tured most of its products in Penn¬ 
sylvania, its greatest number of em¬ 
ployees were employed there, and its 
principal holdings, its officers, and 
principal office were located there, 
corporation had its principal place of 
business in Pennsylvania. 

U.S.—Moesser v. Crucible Steel Co. 
of America, D.C.Pa., 173 F.Supp. 
953. 

32.35 U.S.—Scot Typewriter Co. v. 
Underwood Corp., D.C.N.Y.. 170 F. 
Supp. 862. 

32.40 U.S.—Scot Typewriter Co. v. 
Underwood Corp., supra. 

32.45 U.S.—Scot Typewriter Co. v. 
Underwood Corp., supra. 

Principal place of businezz determin. 
ed 

Where policy determinations of de¬ 
fendant corporation were made in 
New York, and direction and control 
of corporate affairs, as the function 
appeared to bo carried out by execu¬ 
tives In New York, was supreme and 
encompassed every phase of defend¬ 
ant’s activities, that is, production, 
sales, distribution, advertising, pub¬ 
lic relations, and all other related 
facets, defendant’s “principal place 
of business’’ was In New York, not¬ 
withstanding the fact that its larg¬ 
est manufacturing plant was located 
in Connecticut, and therefore there 
was no diversity Jurisdiction over 
suit between it and plaintiff, a New 
York corporation. 
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In determining the existence of diversity of citi¬ 
zenship where one of the parties is a corporation, 
diversity must be complete, and neither of the two 
citizenships of a corporation, which is a party on 
one side, may coincide with that of the party or 
parties on the other side.^^.so 

As shown supra § 53, a corporation formed under 
the laws of a foreign country is regarded as an 
alien, so far as federal jurisdiction is concerned. 

Citizenship of members or stockholders. The 
citizenship of a corporation is determined regard¬ 
less of the actual citizenship of the individual mem¬ 
bers or stockholders,33 who have been, for the pur¬ 
pose of jurisdiction, conclusively presumed to be 
citizens of the state in which the corporation is 

incorporated.34 

Breach of condition subsequent on corporate 
existence. Where a corporation has so far com¬ 
plied with the law as to acquire a legal corpo¬ 
rate existence, its failure to perform a condition 
subsequent, so that its charter may be forfeited in 
a direct proceeding by the state, does not prevent 
it from suing and being sued in the federal courts 
on the ground of diversity of citizenshii).35 


FEDERAL COURTS §§ 63(l)-63(2) 

Corporation not authorized to do business in state. 
The fact that a corporation was not authorized to do 
business in a particular state does not necessarily 
preclude it from suing in the federal court in that 
state.36 The right of a foreign corporation, barred 
from bringing a suit in the state courts of a particu¬ 
lar state, to bring suit in the federal courts of that 
state is discussed supra § 7. 

Assignment to subsidiary for certain purposes. 
Where a contract is assigned by a corporation to its 
wholly-owned subsidiary for certain enumerated 
purposes, and the parent corporation remained in 
fact the real party in interest, the citizenship of 
such parent corporation, rather than of the sub¬ 
sidiary, will be considered in determining whether 
there is the requisite diversity of citizenship.36.5 

§ 63(2). —- Motive of Incorporation; 

Collusion 

The fact that the purpose of organizing a corporation 
; was to enable it to invoke the Jurisdiction of the federal 
court is not enough to oust the Jurisdiction of that court, 
uniess such incorporation constitutes collusion and works 
a fraud on the court. 

A corporation is none the less real because of the 


U.S.—Scot Typewriter Co. v. Under¬ 
wood Corp., supra. 

32.50 U.S.—Johnson v. Angelina 
Ca.s. Co., D.C.Tox., 177 F.Supp. 85 
—Moos.ser v. Crucible Steel Co. of 
Atnerica, D.C.Pa., 173 F.Supp. 953 
—Harker v. Kopp, D.C.Ill., 172 F. 
Supp. ISO—Jaconski v, McCloskey 
& D.C.Pa., 167 F.Supp. 537. 

Diversity Jurisdiotion held lackingr 

"Where plaintiff, a citizen of Ponn- 
sylvc-tnla, brought action for personal 
injuries in United States District 
Court for the Eastern District of 
Pennsylvania against two Delaware 
corporations, and It was established 
that one of the corporations had its 
principal place of bu.slness in Phila¬ 
delphia, Pennsylvania, under statute 
providing that a corporation was 
deemed citizen of state where it had 
Its principal place of business, di¬ 
versity of citizenship nccess.ary to 
maintain action In federal court was 
lacking. 

U.S.—Bryfogle v. Acme Market, Inc., 
D.C.Pa., 176 F.Supp. 43. 

33. U.S.—^Venice Hunting & Trap¬ 
ping Co. v. Sallnovitch, C.C.A.La., 
16 F.2d 121—Rojas-Adam Corpora¬ 
tion of Delaware v. Young, C.C.A. 
La., 13 F.2d 988. 

25 C.J. p 756 note 18. 

Suit to compel stock trausfer 

F'ederal court has Jurisdiction of 
suit to compel stock transfer by for¬ 
eign corporation, although real con¬ 


troversy Is between stockholders, 
who are citizens of same state. 

U S.—Henderson v. Plymouth Oil Co., 
C.C.A.Pa., 19 F.2d 97, certiorari de¬ 
nied Farquhar v. Henderson, 48 S. 
Ct. 120, 276 U.S. 561, 72 L.Ed. 427. 

34. U.S.—Arbuthnot v. State Auto. 
Ins. Ass’n, C.A.Kan., 264 P.2d 260— 
Sutherland v. U. S., C.C.A.Neb., 74 
F.2d 89—Levering & Garrigues Co. 
V. Morrin, C.C.A.N.Y., 61 F.2d 115, 
arnrmed 53 S.Ct. 549, 289 U.S. 103, 
77 I..Ed. 1062—-Venice Hunting & 
Trapping Co. v. Sallnovitch, C.C.A. 
La., 3 6 F.2d 121—Rojas-Adam Cor¬ 
poration of Delaware v. Young, C. 
C.A.I.a„ 13 F.2d 988. 

Agricultural Ins. Co. v. The Lido 
of Worcester, D.C.Mass., 63 F.Supp. 
799—Gaunt v. Lloyds America of 
San Antonio, D.C.Tex., 11 F.Supp. 
787. 

St. Louis, A. & T. H. R. Co. v. 
Indianapolis & St. L. R. Co., 21 F. 
Cas.No.12,237, 9 Biss. 144, 9 Report¬ 
er 103. 

McLean Oil Co. v. Ashworth's 
Heirs. D.C.Tex., 283 F. 422. 

26 C.J. p 757 note 19—14 C.J. p 67 
note 36. 

Ohjeot of premunptioa that stock¬ 
holders of corporation are deemed to 
be citizens of corporation’s domicile 
is to establish citizenship of the legal 
entity for purpose of Jurisdiction In 
federal courts, and such presumption 
has no relation to citizenship of in¬ 
dividual stockholders as parties to a 
controversy in their own right. It 
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follows that. In minority stockhold¬ 
ers’ bill against corporation and Its 
ofiicers and directors on behalf of 
corporation, presumption did not ex¬ 
ist that complainant stockholders 
were citizens of state of corporation’s 
domicile, as regards question of fed¬ 
eral court’s jurisdiction on ground of 
diversity of citizenship. 

U.S.—Nagle v. Wyoga Gas & Oil 
Corporation, D.C.Pa., 10 F.Supp. 
905. 

26 C.J. p 767 note 19 [a], [b]. 

35. U.S.—W. L. Wells Co. v. Gas¬ 
tonia Cotton Mfg. Co., N.C., 26 S. 
Ct. 640, 198 U.S. 177, 49 L.Ed. 1003. 

36, U.S.—Builders & Manufacturers 
Mut. Casualty Co. v. Paquette, D. 
C.Me., 21 F.Supp. 868. 

36.5 Parent corporation as owner of 
premises 

Where defendant was a Delaware 
corporation, and plaintiff was an Il¬ 
linois corporation, and assignment of 
lease in question by defendant to an 
Illinois corporation was merely an 
assignment by a parent corporation 
to a wholly-owned subsidiary for 
certain enumerated purposes, and de¬ 
fendant-parent corporation remained 
real owner of the premises and lease 
in question, and defendant remained 
real party in interest, complaint for 
declaratory relief would not be dis¬ 
missed for lack of diversity of citi¬ 
zenship. 

U.S.—Cahokia Sportservice, Inc. v. 
Cahokia Downs, Inc., D.C.Ill., 165 
F.Supp. 686. 
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motive which occasioned it;*^ and the fact that 
the persons who broug^ht about the incorporation 
had the purpose of enabling^ the corporation to in¬ 
voke the jurisdiction of the federal court is not 
enough to oust the jurisdiction of that court.^* 

Collusion and test thereof. Where a corporation 
has a right of action, and the stockholders thereof, 
for the purpose of bringing the matter within the 
jurisdiction of a federal court, form a corporation 
in another state, to which a technical legal title is 
transferred for the purpose of bringing suit in the 
federal court, the court should decline to take juris¬ 
diction and dismiss the action as collusive.^^ The 
test is whether it is done with the purpose and in 
such a manner as to work a fraud on the federal 
court by creating a temporary and, in reality, a 
spurious citizenship; where the purpose is merely 
to create diversity of citizenship for such temporary 
or special purpose, and where the power remains 
to annul this diversity as soon as it has served such 


purpose, there is such fraud, but where either the 
above purpose or the above power is absent, there 
is no such fraud.^^ 

§ 63(3).-Federal Corporations; Na¬ 

tional Banks 

A corporation formed under an act of Congreta, and 
whose operations are not confined to a single state, can¬ 
not be regarded as possessing any state citizenship; but 
a federal corporation may be a citizen of that state in 
which it is localized, or may be a citizen of the District 
of Columbia. A national bank is deemed a citizen of the 
state In which it is located. 

A corporation formed under an act of Congress, 
and whose activities and operations are not to be 
confined to a single state, but are to be carried on, 
and are in fact carried on, in different states, can¬ 
not be regarded as possessing any state citizenship 
for jurisdictional purposes.'*^ However, a federal 
corporation localized within one single state is a 
citizen of that state for jurisdictional purposes.^i ® 
Moreover, it has also been held that a corporation 


37. U.S.—Tower Realty Co. v. City 
of East Detroit, Mich., C.A.6, 185 
F.2d 690, opinion supplemented on 
other grounds 188 F.2d 363—Shee¬ 
han V. Municipal Light & Power' 
Co., C.C.A.N.Y., 151 F.2d 65—Black 
& White Taxicab & Transfer Co. v. 
Brown & Yellow Taxicab & Trans¬ 
fer Co., C.C.A.Ky., 15 F.2d 509, af¬ 
firmed 48 S.Ct. 404, 276 U.S. 518, 72 
L.Ed. 681, 57 A.L.R. 426. 

38. U.S.—Tower Realty Co. v. City 
of East Detroit, Mich., C.A.6, 185 
F.2d 590, opinion supplemented on 
other grounds 188 F.2d 363—Shee¬ 
han V. Municipal Light & Power 
Co., C.C.A.N.Y., 151 P.2d 65—Gid- 
dena v. Estero Bay Estates, C.C.A. 
Fla., 18 F.2d 265—Venice Hunting 
& Trapping Co. v. Sallnovich. C.C. 
A.La., 16 F.2d 121—Rojas-Adam 
Corporation of Delaware v. Young, 
C.C.A.La.. 13 F.2d 988. 

Whitworth College, Inc. v. City 
of Brookhaven, D.C.Miss., 161 F. 
Supp. 775, affirmed, C.A., 261 F.2d 
868—Sheeh.au v. Municipal Light & 
Power Co., D.C.N.Y., 54 F.Supp. 169, 
affirmed, C.C.A., 151 F.2d 66. 

IMaoorporatioa 

Reincorporating Kentucky corpora¬ 
tion in Tennessee, for purpose of su¬ 
ing in federal court on contract void 
under Kentucky law, was held not 
Actltious, in absence of showing cor¬ 
poration was not intended to be per¬ 
manent. 

U.S.—Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co., C.C.A.Ky., 
15 F.2d 509, affirmed 48 S.Ct. 404, 
276 U.S. 518, 72 L.Ed. 681, 57 A.L.R. 
426. 

38. U.S.—Washington Cleaning it 


Dyeing Co. v. Cleaners', Dyers’ & 
Pressers' Union, Local No. 17,920, 
C.C.A.Mo., 34 B\2d 897. 

Sheehan v. Municipal Light & 
Power Co., D.C.N.Y., 54 If.Supp. 
169, affirmed, C.C.A., 151 P.2d 65. 

25 C.J. p 759 note 31. 

Collusion to confer Jurisdiction gen¬ 
erally see infra 8 70. 

Forslga corporation held mere Action 

Where amusement park company 
had been involved in litigation in 
state court with respect to validity 
of city licensing ordinance, and for¬ 
eign corporation claiming to have ap¬ 
plied for license brought suit in fed¬ 
eral court raising same issues, for¬ 
eign corporation could be considered 
a mere Action and disregarded in de¬ 
termining question of Jurisdiction If 
It was the purpose of original amuse¬ 
ment park company to retain its 
present facilities. 

U.S.—Tower Realty Co. v. City of 
East Detroit, Mich., C.A.6, 185 P. 
2d 690, opinion supplemented on 
other grounds 188 F.2d 363. 

40. U.S.—Tower Realty Co. v. City 
of East Detroit, Mich., supra— 
Amalgamated Clothing Workers of 

America, Local Union No. - v. 

Curlee Clothing Co., C.C.A.Mo., 19 
F.2d 439, certiorari denied 48 S.Ct. 
433, 277 U.S. 685, 72 L.Ed. 1000. 

Corporation held not more **paper 
oompany” 

Showing that New Jersey corpo¬ 
ration which obtained Judgment and 
sequestration decree in federal court 
against New York power company 
had assets amounting to millions of 
dollars, and income amounting to 
hundreds of thousands of dollars, es¬ 
tablished that corporation was not a 
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mere "paper company" organized for 
collusive purpose of conferring ju¬ 
risdiction on federal courts. 

U.S.—Sheehan v. Municipal Light & 
Power Co., D.C.N.Y., 64 F.Supp. 169, 
affirmed, C.C.A., 161 F.2d 65. 

41. U.S.—Federal Intermediate Cred¬ 
it Bank of Columbia, S. C. v. Mitch¬ 
ell, S.C., 48 S.Ct. 449, 277 U.S. 
218, 72 L.Ed. 864—Bankers’ Trust 
Co. V. Texas A P. R. Co., Tex., 36 
S.Ct. 569, 241 U.S. 295, 60 L Ed. 
1010. 

Harris v. American Legion, D.C. 
Ind., 162 F.Supp. 700—Elwert v. 
PaciAc First Federal Sav. & Loan 
Ass’n of Tacoma, Wash., D.C.Or., 
138 F.Supp. 395—^Dallas Joint 
Stock Land Bank v. American Em¬ 
ployers’ Ins. Co., D.C.Tex., 35 F. 
Supp. 927. 

First Carollnas Joint Stock I^and 
Bank of Columbia v. New York 
Title & Mortgage Co., D.C.S.C., 69 
F.2d 360. 

American X»egioiL is a citizen of the 
United States, but is not a citizen of 
any state for diversity Jurisdiction 
purposes. 

U.S.—Harris v. American Legion, D. 
C.Ind., 162 F.Supp. 700. 

41.6 Savings utd loan association 

Federal corporation which was lo¬ 
calized within one single state was a 
citizen of that state for Jurisdictional 
purposes, and therefore court had Ju¬ 
risdiction of action by individual 
against federal savings and loan as¬ 
sociation and another by reason of 
diversity of citizenship between in¬ 
dividual and savings and loan associ¬ 
ation. 

U.S.—Elwert v. PaciAc First Federal 
Sav. & Loan Ass’n of Tacoma, 
Wash., D.C.Or., 138 F.Supp. 396. 
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formed by an act of Congress is a citizen of the 
District of Columbia for diversity of citizenship 
purposes.^i*i® 

Actions by or against United States corporations 
generally are discussed supra § 41. Citizenship of 
corporations of District of Columbia generally is 
discussed infra § 63(4). 

Production Credit Associations and Bank Cooper¬ 
atives, Under a provision of the national Farm 
Credit Act of 1933, 28 U.S.CA, § 1138, the Central 
Hank for Cooperatives, the Production Credit Asso¬ 
ciations, and the Banks for Cooperatives are, for 
the purposes of jurisdiction, deemed citizens of the 
state or district within which its principal office is 
located but, as appears supra § 41, such cor¬ 
poration or association is not within the jurisdic¬ 
tion of the federal district courts by express prohibi¬ 
tion. 

National hanks. Under 28 U.S.C.A. § 1348, a na¬ 
tional banking association will be deemed, for the 
purposes of actions by or against it, a citizen of the 
state in which it is located.^i-^o Actions by or 
against national banks generally are discussed supra 
§ 42. 

§ 63(4),-Corporations of District 

of Columbia or of Territory 

A corporation organized in a territory or the District 
of Coiumbia under an act of Congress is a citizen of a 
state for diversity Jurisdiction purposes. 

Under, and since, the 1948 amendment of the di¬ 
versity statute to provide that the word “States” in- 
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dudes the territories and the District of Colvm- 
bia,*i*50 a corporation organized in a territory or 
the District of Columbia under an act of Congress 
is a citizen of a state for diversity jurisdiction pur¬ 
poses. 

Prior to such amendment, and prior to the grant¬ 
ing of independence to the Philippine Islands, it was 
held that a Philippine corporation, being neither an 
alien nor a citizen of any state, the federal court 
was without jurisdiction of an action by a citizen 
of a state against such a corporation.^^ 

Citizenship of federal corporations is discussed 
supra § 63(3). Diversity jurisdiction as to actions 
by or against citizens of the District of Columbia 
or of a territory is discussed generally infra § 66. 

§ 63(5).- Incorporation in More 

than One State 

Except where a corporation hat been compelled to 
incorporate in another state aa a condition of doing buai- 
ness therein, a multi-atate corporation muat be regarded 
by the courta in each state in which it is incorporated as 
solely domesticated therein, so that a citizen of another 
state can sue or be sued by a corporation In a state where 
it is incorporated even though the corporation Is also in¬ 
corporated in the state of plaintiff’s citizenship, but a 
citizen of the state in which suit is brought and in which 
the corporation is incorporated cannot sue or be sued 
by the corporation, even though the corporation Is also 
incorporated in another state. 

While it has been held that, for the purpose of 
the jurisdiction of courts of the United States, a cor¬ 
poration remains a citizen of the state by which it 
was originally created, although it is afterward 
also constituted a domestic corporation in another 


41.10 rederal Konslaar Admlalstra- 
tiOB, 

For purposes of service of process 
and diversity of citizenship, Federal 
Housing Administration is to be 
treated as a federal corporation and 
a citizen of the District of Columbia. 
U.S.—Garden Homes, Inc. v. Mason, 
C.A.N.H., 249 F.2d 71, certiorari de¬ 
nied 78 S.Ct. 562, 356 U.S. 903, 2 L. 
Ed.2d 580—Garden Homes, Inc. v. 
Mason, C.A.Mass., 238 F.2d 651. 
41.15 U.S.—Westark Production 
Credit Ass’n v. Fidelity & Deposit 
Co. of Md., D.C.Ark., 100 F.Supp. 
52. 

41.80 U.S.—Walker v. Bank of Amer¬ 
ica Nat. Trust and Sav. Ass’n, C. 
A.Cal., 268 F.2d 16—Starr v. 
Schram, C.C.A.Mlch., 143 F.2d 561. 

Bachman v. First-Mechanics Nat. 
Bank of Trenton, D.C.N.J., 69 F. 
Supp. 739. 

Mass.—Commissioner of Corporations 
& Taxation v. City of Malden, 98 N. 
E.2d 277, 327 Mass. 271. 

Friaolpal place of business 

Statute providing that national 


banking associations, for the purpos¬ 
es of actions by or against them, 
shall be deemed "citizens” of the 
state in which they are respectively 
located, means that such banks shall 
be deemed citizens of the states in 
which their principal places of busi¬ 
ness are maintained; and a suit 
brought in Oregon by a New York 
corporation against a national bank 
having its principal place of business 
in California, although maintaining a 
branch bank in Oregon, presented the 
"diversity of citizenship” necessary 
to confer Jurisdiction on federal 
court. 

U.S.—^American Surety Co. v. Bank 
of California, C.C.A.Or.. 183 F.2d 
160. 

41.50 Jurisdlotioa not lost 
Federal district court did not lose 
diversity Jurisdiction of declaratory 
Judgment action by reason of addi¬ 
tion of Santa Fe Pacific Railroad 
Company, which was incorporated in 
District of Columbia under act of 
Congress, as a party plaintiff. 

U.S.—Food Machinery & Chemical j 
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Corp. V. Marquez, D.C.N.M., 139 F. 
Supp. 421. 

41.55 U.S.—^Food Machinery & Chem¬ 
ical Corp. V. Marquez, supra. 
National Ned Gross 

(1) In view of act granting corpo¬ 
rate existence to American National 
Red Cross, such corporation is a citi¬ 
zen of the District of Columbia, and 
therefore there was such diversity of 
citizenship as to give federal district 
court in Florida Jurisdiction of ac¬ 
tion by citizens of Florida against 
such corporation. 

U.S.—Patterson ▼. American Nat. 
Red Cross., D.C.Fla., 101 F.Supp. 
656. 

(2) When enacting the 194.7 
amendment to act granting corporate 
existence to the American National 
Red Cross, Congress contemplated 
suits by or against such corporation 
in the federal courts. 

U.S.—^Patterson v. American Nat. 
Red Cross, supra. 

42. U.S.—Costan v. Manila Electric 
Co.. C.C.A.N.T., 24 P.2d 883. 
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State as well,^* the prevailing view now is that 
where a corporation has actually been chartered 
in more than one state, the chronological order of 
incorporation is immaterial.^ 8*5 Moreover, the 
state in which the claim sued on arose is immaterial 
in determining the citizenship of the corporation for 
jurisdictional purposes.^3.1 o 

While there have been differences in the various 
circuits as to which of the various states in which 
a multi-state corporation is incorporated is to be 
regarded as the state of its citizenship, the 
per curiam decision of the Supreme Court in Jacob¬ 
son V. New York, N. H. & H. R. Co., 74 S.Ct. 474, 
347 U.S. 909, 98 L.Ed. 1067, has resolved these dif¬ 
ferences and settled the law.^3.20 

Under the law, as so settled, a multi-state corpora¬ 
tion must be regarded by the courts in each state 
of its incorporation as solely domesticated therein, 
that is, as a citizen of each state of incorporation 
in which it sues or is sued,^3.25 so that in conse¬ 
quence a citizen of another state can sue or be 
sued by such a corporation under the diversity 
jurisdiction in a state where it is incorporated, even 
though the corporation is also organized under the 


laws of the state of plaintiff’s citizenship.^®-*^ 
Conversely, under this view, a citizen of the state 
in which the suit is brought, and in which the cor¬ 
poration is incorporated, cannot bring suit there 
even though the corporation is also organized under 
the laws of another state and likewise, a 

multi-state corporation, organized under the laws of 
the state of the forum as well as other states may 
not invoke the jurisdiction of the federal court 
on the ground of diversity of citizenship where the 
action is one against citizens of the state of the 
forum.'*®'*® 

Prior to the Jacobson case, it was held in some 
circuits that a multi-state corporation could be re¬ 
garded as a citizen of any of the states in which 
it had been incorporated,*®-*^ and would be treated 
as a citizen of the state of which it was named 
as being a citizen in the pleadings,*®-®® so that plain¬ 
tiff could sue a multi-state corporation in the state 
in which plaintiff was a citizen and in which the 
corporation was incorporated, where the corporation 
was also incorporated in another state and was so 
declared against in the complaint.*®-®® 

The 1958 amendment to the diversity of citizen- 


43. U.S.-—Minot V. Philadelphia, W. 
& B. R. Co.. C.C.Del.. 17 F.Caa.No. 
9.645, 2 Abb. 323, 7 Phlla. BB5, af¬ 
firmed The Delaware R. R. Tax, 85 

U. S. 206, 18 Wall. 206, 21 L.Ed. 888. 
Southern Ry. Co. v. Query, D.C. 

S.C.. 21 F.2d 333. 

25 C.J. p 757 note 22—14a C.J. p 1232 
note 36. 

Sowever, federal court in Rhode 
Island was held without Juri.sdirtion 
of a suit by a citizen of that state 
afrainst a railroad company of an¬ 
other state, but also Incorporated In 
Rhode Island. 

U.S.—Geoffroy v. New York. N. H. & 
H. R. Co., D.C.R.I., 13 P.2d 947, 
affirmed, C.C.A., 16 F.2d 1017. 

43.5 U.S.—Seavey v. Boston & M. R. 
R., C.A.Mass., 197 F.2d 485—Gavin 

V. Hudson & M. R. Co., C.A.N.J., 186 
F.2d 104, 27 A.L.R.2d 739. 

43.10 U.S.—Seavey v. Boston & M. 
R. R., C.A.Mass., 197 F.2d 485— 
Gavin v. Hudson & M. R. Co., C.A. 
N.J., 185 F.2d 104, 27 A.L.R,2d 739. 

Murphy v. Hudson & Manhattan 
R. Co., D.C.N.Y., 45 F.Supp. 720. 

43.15 U.S.—Seavey v. Boston & M. 
R. R., CJV.Mass., 197 F.2d 485— 
Gavin V. Hudson & M. R. Co., C.A. 
N. J., 185 F.2d 104, 27 A.L.R.2d 739. 

43.20 U.S.—^Fitzgerald v. Southern 
Ry. Co., D.C.N.Y., 176 F.Supp. 445 
—City of Newark, N. J. v. Eastern 
Airlines, Inc., D.C.N.J., 159 F.Supp. 
750—Delaware River Joint Toll 
Bridge Commission v. Stults, D.C. 


N.J., 146 F.Supp. 241—Williams v. 
Now York Cent. R. Co., D.C.Ind., 
125 F.Supp. 842. 

43.25 U.S.—Seavey v. Boston & M. 
R. R., C.A.Mass., 197 F.2d 485. 

Delaware River Joint Toll Bridge 
Commission v. Stults, D.C.N.J., 146 
F.Supp. 241. 

State in which sued 

Corporation which is incorporated 
in several states is deemed to be a 
citjzen of that state in which it Is 
sued if incorporated In that state. 
U.S.—liucas V. New York Cent. R. 
Co., D.C.N.Y., 88 F.Supp. 536. 

43.30 U.S.—Seavey v. Boston & M. 
R. R., C.A.Mass., 197 F.2d 485. 

Delaware River Joint Toll Bridge 
Commission v. Stults, D.C.N.J., 146 
F.Supp. 241. 

43.35 U.S.—Jacobson v. New York, 
N. H. & H. R. Co., C.A.Mass., 206 
F.2d 153, affirmed 74 S.Ct. 474, 347 
U.S. 909, 98 L.Ed. 1067—Seavey v. 
Boston & M. R. R., C.A.Mass., 197 
F.2d 485. 

Fitzgerald v. Southern Ry. Co., 
D.C.N.Y., 176 F.Supp. 445—Wil¬ 
liams v. New York Cent. R. Co., D. 
C.Ind., 125 F.Supp. 842—Lucas v. 
New York Cent. R. Co., D.C.N.Y., 
88 F.Supp. 536—Murphy v. Hudson 
& Manhattan R. Co., D.C.N.Y., 46 F. 
Supp. 720. 

Port of New Tozk Authority 

New Jersey plaintiffs could not 
maintain diversity action in New Jer¬ 
sey federal district court against 
Port of New York Authority. 
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U.S.—City of Newark, N J. v. East¬ 
ern Airlines, Inc., D.C.N.J., 159 F. 
Supp. 750. 

43.40 U.S.—^Delaware River Joint 
Toll Bridge Commission v. Miller, 
D.C.Pa., 147 F.Supp. 270—Delaware 
River Joint Toll Bridge Commi.s- 
sion V. Stults, D.C.N.J., 146 F.Supp. 
241. 

43.45 "Our conclusion is that these 
New Jersey plaintiffs can sue this 
company in New Jersey as a New 
York corporation, and that the Dis¬ 
trict Court in holding the contrary, 
was incorrect. We think the rule 
wo are declaring is more consonant 
with the general rules governing 
those multistate corpor.ations and we 
think it is better in practice because 
it does not require useless ritual in 
instituting a suit away from home. 
We admit, however, that a different 
view of the matter has been ex¬ 
pressed by two Courts of Appeals in 
other circuits." 

U.S.—Gavin v. Hudson & M. R. Co., 
C.A.N.J., 185 F.2d 104, 107, 27 A.L. 
R.2d 739. 

43.50 U.S.—Gavin v. Hudson & M. 
R. Co., supra. 

43.55 U.S.—Bartron v. Delaware 

River Joint Toll Bridge Commis¬ 
sion, C.A.N.J., 216 F.2d 717, certio¬ 
rari denied 75 S.Ct. 364, 348 U.S. 
943, 99 L.Ed. 738, rehearing denied 
75 S.Ct. 530, 348 U.S. 977, 99 L.Ed. 
761—Gavin v. Hudson & M. R. Co„ 
C.A.N.J.. 185 F.2d 104, 27 A.L.R.2d 
739. 
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ship statute, 28 U.S.C.A. § 1332 (c), providing that 
a corporation is deemed a citizen not only of the 
state by which it has been incorporated, but also 
of the state where it has its principal place of busi¬ 
ness, discussed supra § 63(1), does not affect the law 
with respect to the diversity of citizenship in cases 
involving multiple-state corporations.^^.eo. 

Incorporation in state as condition of doing busi¬ 
ness. The state of original incorporation is re¬ 
garded as determining the citizenship of a corpora¬ 
tion where it is compelled, in order to do business 
in a state other than that in which it was incorporat¬ 
ed, to become a corporation of the latter state also, 
or is declared such by statutc.^^ 

Consolidated or merged corporations; pre-exist¬ 
ing corporation. While it has been held immaterial 
whether the multi-state corporation is the result of 
a merger or consolidation, or whether the charter 
or charters of incorporation were issued to natural 
persons or to a corporate entity already existing 
under the laws of another statc,^^-^ it has also 
been held, even in those jurisdictions in which a 
multi-state corporation was regarded as a citizen 
of the state in which it was originally incorporated. 
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as discussed above, that where corporations existing 
under the laws of two or more states were brought 
together into a single corporation by consolidation,^® 
as distinguished from merger,^®*® or where a new 
corporation was created by the joint action or op¬ 
eration of the laws of two or more states,^® such a 
corporation is, when sued in either of such states, to 
be regarded, for jurisdictional purposes, as existing 
therein by virtue of the laws of that state alone 
and, accordingly, it cannot be sued on the ground 
of diverse citizenship in a federal court of any one 
of such states by a citizen thereof.^'^ 

As shown in Removal of Causes § 121, if the 
consolidated corporation is so sued in the state court 
it cannot remove the suit to the federal court; but 
it may be sued by a citizen of one of such states 
in the federal court of another of such states.^® 
Conversely, such corporation cannot sue a citizen of 
one of such states in the federal court of such state 
on the ground of diverse citizenship.^® 

Suit in state in which not incorporated. Where 
a citizen of one of the states in which a multi-state 
corporation is incorporated sues the corporation in 
another state, in which it is not incorporated but 


43.60 U.S —Fitzgerald v. Southern 
Ry. Co., D.C.N.Y., 176 F.Supp. 445. 

44. U.S.—Sfavey v. Roston & M. R. 
R., C.A.Mass, 197 F.2d 485—Gavin 
V. Hud.son S: M. R. Co., C.A.N.J., 
185 F.2d 104, 27 A.L.R.2d 739. 

G.-irolnia A' N. W. Ry. Co. v. Town 
of Clover, JXC S.C., 34 F.2d 480, ap¬ 
peal (iJi^mi.s.sed, C.C.A., Town of 
Clover V. Carolina & N. W. Ry. Co., 
42 F.2d 1021—Southern Ry. Co. v. 
Query, DC.S.C., 21 F.2d 333. 

25 C.J. p 758 note 23. 

44.5 U.S.—Seavey v. Boston & M. R. 

R. , C.A.Mass, 197 P.2d 485—Gavin 
V. Ilud.son & M. R. Co., C.A.N.J., 185 
F.2d 104, 27 A.L.R.2d 739. 

45. U.S.—Starke v. New York. C. & 
St. L. H. Co., C.A.I11., 180 P.2d 569 

_Town of Bethel v. Atlantic Coast 

Line R. Co.. C.C.A.N.C., 81 F.2d 60, 
certiorari denied Atlantic Coast 
Line R. Co. v. Town of Bethel, 56 

S. Ct. 952, 298 U.S. 682, 80 L.Ed. 
1402. 

Williams v. New York Cent. R. 
Co., D.C.Ind., 125 F.Supp. 842. 

25 C.J. P 758 note 24. 

45.5 U.S.—Royal Palm Soap Co. v. 
Seaboard Air Line Ry. Co., C.C.A. 
Fla., 296 F. 448. 

Diversity jurisdiction, held to exist 

Where a Delaware corporation ab¬ 
sorbed by merger a New York corpo¬ 
ration which held a claim for alleged 


fraud against defendant who was a 
citizen of the State of New York. 
United States district court had Ju¬ 
risdiction to entertain the suit since 
after the merger there was diversity 
of citizenship between the parties to 
the action. 

U.S.—Akwell Corp. v. Eiger, D.C.N. 

Y., 141 F.Supp. 19. 

Merger and oonsolidatiou distinguish¬ 
ed 

(1) Florida statute, authorizing a 
r.nilroad incorporated under the laws 
of another state to merge or consoli¬ 
date with any railway incorporated 
in Florida, does not create a Florida 
corporation out of a foreign railway 
corporation, so as to make it sub¬ 
ject to suit as such unless the agree¬ 
ment between the railroads implies a 
“consolidation” rather than a “merg¬ 
er” of the Florida railway with the 
foreign corporation, the distinction 
being that in a consolidation both 
corporations go out of existence as 
separate organizations and a new cor¬ 
poration is created, while in a merg¬ 
er one loses its identity by absorp¬ 
tion in the other. So an agreement 
between defendant railway corpora¬ 
tion, organized under the laws of Vir¬ 
ginia, North Carolina, South Caro¬ 
lina, Georgia, and Alabama, and a 
railroad incorporated under laws of 
Florida, whereby the Florida rail¬ 
road became a part of defendant, was 
held to indicate that the Florida rail¬ 
road thereby lost its identity and 
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merged into, rather than consolidat¬ 
ed with, defendant and defendant, be¬ 
ing a citizen of other states than 
Florida, was subject to suit in the 
federal courts by a Florida corpora¬ 
tion. 

U.S.—Royal Palm Soap Co. v. Sea¬ 
board Air Line Ry. Co., C.C.A.Fla., 
296 F. 448. 

25 C.J. p 758 note 24 [a]. 

(2) Merger and consolidation of 
corporations distinguished generally 
see Corporations 9 1604. 

46. U.S.—Patch v. Wabash R. Co., 
Ill., 28 S.Ct. 80, 207 U.S. 277, 52 L. 
Ed. 204. 

25 C.J. p 758 note 25. 

47. U.S.—Consolidation Coal Co. v. 
Western Maryland Ry, Co., D.C. 
Md.. 44 F.2d 595. 

25 C.J. p 758 note 26. 

48. U.S.—Boston & M. R. H. v. Bres- 
lin, C.C,A.N.H., 80 P.2d 749, 103 
A.L.R. 695, certiorari denied Bres- 
lin V. Boston & M. R. R., 56 S.Ct. 
590, 297 U.S. 715, 80 L.Ed. 1000. 

Muller V. Boston & M. R. R., D.C. 
N.H., 9 F.Supp. 802. 

25 C.J. p 758 note 28. 

49. U.S.—Town of Bethel v. Atlan¬ 
tic Coast Line R. Co., C.C.A.N.C., 
81 F.2d 60, certiorari denied Atlan¬ 
tic Coast Line R. Co. v. Town of 
Bethel, 56 S.Ct. 952. 298 U.S. 682, 
80 L.Ed. 1402. 

26 C.J. p 758 note 8(L 
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in which it is amenable to process, the corporation 
will be regarded as a citizen of each of the charter¬ 
ing states, so that there will be no jurisdiction based 
on diversity.^®*® 

§ 63(6). —-Agents of Corporations 

Agents of a corporation may be sued in a federal 
court even though the corporation Itself Is not suable 
therein. 

The agents of a corporation may be sued in a 
federal court, even though the corporation itself is 
not suable therein.^® 

The citizenship of stockholders as distinct from 
the citizenship of the corporation is discussed supra 
§ 63(1). 
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§ 64. - Actions by or against Unincorpo¬ 

rated Associations 

Unincorporated aeeociatlons are not Jural persons for 
diversity Jurisdiction purposes, and In general the citi¬ 
zenship of the members of the association governs, so that 
the requisite diversity must exist between all the members 
of the association, on the one hand, and the opposing party 
or parties, on the other. 

Unincorporated associations do not have a status 
as jural persons for purposes of diversity jurisdic- 
tion.50.60 Accordingly, while it has been held in a 
few cases that an imincorporated joint-stock asso¬ 
ciation is a citizen of the state in which and under 
whose laws it is formed, for the purposes of fed¬ 
eral jurisdiction,51 it is now settled that the rule is 
otherwise.52 It follows that in the case of an un¬ 
incorporated association, such as a labor union,52.5 
the citizenship of the members governs.53 


49.5 Oozporatioa as sevexal persons 

“Plaintiff is a citizen of Connecti¬ 
cut. Defendant is a legral creature of 
Connecticut. Massachusetts and 
Rhode Island and is before this court 
as a ‘citizen’ of each of these states. 
In my opinion this is analogous to a 
case in which a citizen of Connecticut 
sues three different persons one of 
whom is a citizen of Connecticut, an¬ 
other a citizen of Massachusetts, and 
the third a citizen of Rhode Island. 
Since in the latter case there could be 
no Jurisdiction based on diversity, so 
here.” 

U.S.—Waller v. New Tork, N. H. & H. 
R. Co., D.C.N.T., 127 P.Supp. 863, 
865. 

60. U.S.—Bonaparte v. Camden & A. 
R. Co., C.C.N.J., 8 F.Cas.No.1,617, 
Baldw. 205. 

60.50 U.S.—Liowry v. International 
Broth, of Boilermakers, Iron Ship¬ 
builders and Helpers of America, 
C.A.Miss., 259 F.2d 568. 

Capacity to sue in oommon asms 
Rule 17(b) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., permit¬ 
ting unincorporated association to 
sue or be sued in its common name, 
docs not extend to Jurisdictional ele¬ 
ment or statutory limitations on Ju¬ 
risdiction. 

U.S.—Sperry Products v. Association 
of American Railroads, D.C.N.T., 
44 P.Supp. 660, reversed on other 
grounds. C.C.A., 132 P.2d 408. 145 
A.L.R. 694, certiorari denied 63 S. 
Ct. 1031, 319 U.S. 744, 87 L.Ed. 1700 
and 63 S.Ct. 1031, 319 U.S. 744, 87 
L.Ed. 1700. 

61. U.S.—Bushell v. Park Bros. & 
Co., C.C.N.Y., 46 F. 209. 

25 C.J. p 759 note 88. 

62. U.S.—^Dinsmore v. Philadelphia 
& R. R. Co., C.C.Pa., 7 P.Cas.No. 
8,921, 11 Phila. 483. 

Brown v. Protestant Episcopal 
Church in U. S. of America, D.C.La., 


I 8 F.2d 149—Russell v. Central La¬ 
bor Union. D.C.Ill., 1 P.2d 412— 
Coyle V. Duncan Spangler Coal Co.. 
D.C.Pa., 288 F. 897—O’Neil v. Co-op¬ 
erative League of America, D.C. 
Pa., 278 P. 737—Spencer v. Patey, 
N.Y., 243 F. 565, 156 C.C.A. 253 
—Carnegie v. Hulbert, Neb., 53 F. 
10, 3 C.C.A. 391—Imperial Reftning 
Co. V. Wyman, C.C.Ohlo, 38 P. 574, 3 
L.R.A. 608. 

25 C.J. p 759 note 84. 

Joint-stock association as not a citi¬ 
zen generally see Citizens | 1 a. 

62.6 U.S.—^Lowry v. International 
Broth, of Boilermakers, Iron Ship¬ 
builders and Helpers of America, C. 
A.M1SS., 259 P.2d 568. 

Lloyd A. Pry Roofing Co. v. Tex¬ 
tile Workers Union of America, 
APL-CIO, D.C.Pa., 149 F.Supp. 695, 
reargument denied 152 P.Supp. 19. 

63. U.S.—^Arbuthnot v. State Auto. 
Ins. Ass’n, C.A.Kan., 264 F.2d 260 
—Lowry v. International Broth, of 
Boilermakers, Iron Shipbuilders 
and Helpers of America, C.A.Miss., 
269 P.2d 568—Hettenbaugh v. Air¬ 
line Pilots Ass’n Intern., C.A.Fla., 
189 P.2d 819—Steele v. Guaranty 
Trust Co. of N. Y., C.C.A.N.Y., 164 
F.2d 387, certiorari denied 68 S.Ct. 
661, 833 U.S. 843, 92 L.Ed. 1127— 
Levering & Garrigues Co. v. Mor- 
rin, C.C.A.N.Y., 61 P.2d 116, af¬ 
firmed 63 S.Ct. 649, 289 U.S. 103, 77 
L.Ed. 1062—Spencer v. Patey, N.Y., 
243 F. 666, 156 C.C.A. 253. 

Adams V. May, C.C.Iowa, 27 F. 
907, 

Brocki v. American Exp. Co., D. 
C.Mlch., 172 F.Supp. 648—Textile 
Workers Union of America v. Cone 
Mills Corp., D.C.N.C., 166 P.Supp. 
664—Textile Workers Union of 
America., C. I. O. v. Bates Mfg. 
Co., D.C.Me.. 168 F.Supp. 410— 
Lloyd A. Fry Roofing Co. v. Textile 
Workers Union of America, APL- 
CIO, D.C.Pa., 149 F.Supp. 695, re- 

3(H 


argument denied 162 F.Supp. 19— 
Douglas V. United Elec., Radio A 
Mach. Workers of America, D C. 
Mich., 127 P.Supp. 795—Air Line 
Dispatchers As.s’n, A. P. of L., v. 
California Ea.stern Airways, D.C. 
Cal., 127 P.Supp. 521—Sanders v. 
International Ass’n of Bridge, 
Structural and Ornamental Iron 
Workers, D.C.Ky., 120 P.Supp. 390 
—Cross V. Oneida Paper Products 
Co., D.C.N.J., 117 P.Supp. 919— 
Ketcher v. Sheet Metal Workers’ 
Intern. Ass’n, D.C.Ark., 116 F.Supp. 
802—Murphy v. Hotel & Restau¬ 
rant Emp. & Bartenders Intern, 
Union, D.C.Mich., 102 F.Supp. 488 
—Sun Shipbuilding & Dry-Dock Co. 
V. Industrial Union of Marine A 
Shipbuilding Workers of America, 
D.C.Pa., 96 F.Supp. 50—Williams v. 
United Broth, of Carpenters A 
Joiners of America, D.C.Ohio, 81 
F.Supp. 160, affirmed, C.A., 191 F.2d 
860, certiorari denied 72 S.Ct. 773, 
343 U.S. 935, 96 L.Ed. 134.3—Bart- 
ling V. Congress of Industrial Or¬ 
ganizations, D.C.Mich., 40 P.Supp. 
366—Green v. Gravatt, D.C.Pa., 34 
P.Supp. 832—International Allied 
Printing Trades Ass’n v. Master 
Printers Union of New Jersey, D.C. 
N.T., 34 F.Supp. 178. 

Brown v. Protestant Episcopal 
Church in U. S. of America, D.C. 
La., 8 P.2d 149—Coyle v. Duncan 
Spangler Coal Co., D.C.Pa., 288 P. 
897—O’Neil v. Co-operative League 
of America, D.C.Pa., 278 P. 737. 

Stein V. Brotherhood of Painters, 
Decorators and Paper Hangers of 
America, D.C.N.J., 11 F.R.D. 168. 

25 C.J. p 769 note 35. 

Slmllazity to partnership 

An “unincorporated association,** 
for purpose of citizenship and inhab¬ 
itancy, cannot be treated as “corpo¬ 
ration,” but is in nature of “partner¬ 
ship,” so that for Jurisdictional pur¬ 
poses the “inhabitancy” of the asso- 
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In order that the federal courts have jurisdiction 
based on diversity in a case involving such an un¬ 
incorporated association, the requisite diversity must 
exist between all the members of the association, 
on the one hand, and the opposing party or parties, 
on the other.S3.5 Thus, if there is the requisite 
diversity, the federal court has jurisdiction. 

On the other hand, if any of the members of the 
association, on the one side, are citizens of the 
same state as their opponents, then the federal court 
is without jurisdiction based on diversity.®^-^® 
There is no presumption that the citizenship of such 
members is the same as that of the domicile of the 

association.®^ 

The citizenship of national banking associations 
is discussed supra § 63(3). 

Diversity of citizenship between the adverse par¬ 
ty and trustees empowered by a joint-stock associa¬ 
tion to sue and be sued on its behalf may be made 
the basis of jurisdiction.®® 


FEDERAL COURTS §§ 64-65 

Status of association as entity in class action. 
A class action brought by representatives of the 
association is an exception to the general rule that 
the citizenship of the members of an unincorporated 
association governs in determining the citizenship 
of the association, as discussed supra § 58. How¬ 
ever, if an association, in its capacity as an entity, 
is joined with persons fairly representing the as¬ 
sociation as a class, then the association itself is a 
party, and citizenship must be determined in ac¬ 
cordance with the above rules.®®-® On the other 
hand, where an unincorporated association is a 
party in its own name, and also as a class, and the 
stale does not allow suits against associations as 
such, then the entity will be disregarded, and the 
case will be treated as a class action for diversity 
purposes.®®-!® 

§ 65. -Actions by or against Partner¬ 

ships 

On the ground that a partnership has no existence 


elation is the state or district In 
which all the members thereof are 
citizens. 

U.S.—Sperry Products v. Association 
of American Ilailroads, D.C.N.Y., 
44 F.Supp. 660, reversed on other 
grounds. C.C.A., 132 F,2d 408, 146 
A.L.II. 694. certiorari denied 63 S. 
St. 1031, two cases, 319 U.S. 744, 
87 L.Ed. 1700. 

63.5 U.S.—^Underwood v. Maloney, C. 
A.Pa., 256 F.2d 334. 

American Newspaper Guild v. 
Mackinnon, D.C.Utah, 108 F.Supp. 
312. 

53.10 U.S.—Gaunt v. Lloyds Ameri¬ 
ca of San Antonio, D.C.Tex., 11 F. 
Supp. 787. 

25 C.J. p 759 note 36. 

Diversity Jurisdiction held to exist 
Where defendant subordinate dis¬ 
trict council of trade union appeared 
to have a membership geoi^raphically 
limited to Ohio, and plaintiff was a 
citizen of California, federal district 
court had jurisdiction on ground of 
diversity of citizenship. 

U.S.—Williams v. United Broth, of 
Carpenters & Joiners of America, 
D.C.Ohlo, 81 F.Supp. 160, affirmed, 
C.A., 191 F.2d 860, certiorari denied 
72 S.Ct. 773, 343 U.S. 936, 96 L.Ed. 
1343. 

63.15 U.S.—Arbuthnot v. State Auto. 
Ins. Ass’n, C.A.Kan., 264 F.2d 260 
—Ijowry V. International Broth, of 
Boilermakers, Iron Shipbuilders 
and Helpers of America, C.A.Miss., 
269 F.2d 568—Underwood v. Malo¬ 
ney, C.A.Pa., 266 P.2d 834. 

Brocki v. American Exp. Co., D. 
C.Mlch., 172 F.Supp. 648—Textile 
Workers Union of America v. Cone 
Mills Corp., D.C.N.C., 166 F.Supp. 

36 C.J.S.—20 


664—Lloyd A. Pry Ilooflng Co. v. 
Textile Workers Union of America, 
AFL~CIO, DC.Pa., 3 49 F.Supp. 696, 
reargument denied 162 F.Supp. 19— 
Douglas V. United Elec., Radio & 
Mach. Workers of America. D.C. 
Mich., 127 F.Supp. 795—Ketcher v. 
Sheet Metal Workers’ Intern. Ass’n, 
D.C.Ark., 115 F.Supp. 802—United 
Public Workers of America v. Lo¬ 
cal No. 312, United Public Workers 
of America, D.C.Mlch., 94 F.Supp. 
638—Philadelphia Local 192 of 
American Federation of Teachers 
v. American Federation of Teach¬ 
ers, D.C.Pa,, 44 F.Supp. 346. 

Vance v. U. S., D.C.N.T., 13 P.R. 
D. 203—Malarney v. Upholsterers’ 
Intern. Union of North America, D. 
C.Pa., 7 F.R.D. 403. 

Diversity Jurisdiction held not to ex- 
Ist 

Where Pennsylvania employer 
brought Interpleader action against 
national union, and disaffiliated local 
union, both unincorporated associa¬ 
tions, to determine which party was 
entitled to union dues, deducted from 
employees’ pay under check-off au¬ 
thorizations, and national union had 
many members in Pennsylvania, and 
loyal local union and disaffiliated un¬ 
ion each had their headquarters in 
Pennsylvania, and most of their 
members lived in Pennsylvania, di¬ 
versity of citizenship, required under 
Interpleader statute, was not present. 
U.S.—Sun Shipbuilding & Dry-Dock 
Co. V. Industrial Union of Marine 
& Shipbuilding Workers of Ameri¬ 
ca, D.C.Pa., 96 F.Supp. 50. 

Frlaolpal plsoo of InudaesB as Imma. 
terial 

Where plaintiffs were citizens of 
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California and defendant union was 
an unincorporated association, which, 
although it had its headquarters and 
its principal place of business outside 
of California, had a large member¬ 
ship in California, there was no di¬ 
versity of citizenship such as would 
clothe federal court with Jurisdic¬ 
tion of the action. 

U.S.—James v. International Broth¬ 
erhood of Boiler Makers, Iron Ship 
Builders and Helpers of America, 
D.C.Cal., 64 F.Supp. 94. 

64. U.S.—^Arbuthnot v. State Auto. 
Ins. Ass’n, C.A.Kan., 264 F.2d 260 
—Lowry v. International Broth, of 
Boilermakers, Iron Shipbuilders 
and Helpers of America, C.A.Miss., 
259 F.2d 568. 

Dinsmore v. Philadelphia & R. R. 
Co., C.C.Pa., 7 F.Cas.No.3.921, 11 
Phila. 483. 

Gaunt V. Lloyds America of San 
Antonio, D.C.Tex., 11 F.Supp. 787. 
26 C.J. p 759 note 37. 

Presumption of citizenship of stock¬ 
holders of corporation see supra | 
63(1). 

65. U.S.—Thomas v. Ohio State Uni¬ 
versity, Ohio, 25 S.Ct. 24, 196 U.S. 
207, 49 L.Ed. 160. 

Tex.—Village Mills Co. v. Houston 
Oil Co., Civ.App., 186 S.W. 786. 

26 C.J. p 759 note 88. 

56.6 U.S.—Lowry v. International 
Broth, of Boilermakers, Iron Ship¬ 
builders and Helpers of America, 
C.A.Miss., 269 F.2d 568. 

55.XO U.S.—Lowry v. International 
Broth, of Boilermakers, Iron Ship¬ 
builders and Helpers of America, 
supra. 
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separate from the Individuals who compose It, a partner¬ 
ship generally has no citizenship for purposes of federal 
court Jurisdiction, and such jurisdiction Is governed by the 
citizenship of the individual partners. 

On the ground that a partnership has no existence 
separate from the individuals who compose 
for purposes of diversity of citizenship jurisdiction 
in the federal courts, a partnership generally has, as 
such, no citizenship ;56 and such jurisdiction in ac¬ 
tions by or against partnerships is governed by 
the citizenship of the individual partners,57 who 
arc not presumed to be citizens of the state in which 
tlie partnership is domiciled.^S Accordingly, the 
same diversity af citizenship exists whether the ac¬ 
tion is deemed a joint action on behalf of the part¬ 
nership or individual actions on behalf of the sep¬ 
arate partners.58-5 

On the other hand, in states in which a partner¬ 
ship is permitted to sue in its own name and is re¬ 
garded as a jural entity, it may be deemed, for 
diversity purposes, to be a resident of the district 
where it has its principal place of business.^s.io 

Jurisdiction of an action for legal services ren¬ 
dered by a partnership will not be defeated by the 


fact that a deceased member of the firm was a citi¬ 
zen of the same state as defendant, where by stipu¬ 
lation the parties fixed the extent of decedent’s inter¬ 
est, and his heirs and surviving partners waived to 
the extent of such interest all claim against defend¬ 
ant.®^ 

§ 66. -Actions by or against Citizens of 

District of Columbia or of Territory 

Under the diversity of citizenship statute as amended, 
the word ''states" includes the territories and the Dis¬ 
trict of Columbia, and diversity of citizenship can be predi¬ 
cated on the fact that one of the parties is a citizen of the 
District of Columbia or of a territory. 

The 1948 amendment of the statute, 28 U.S.C.A. 
§ 1332, basing federal jurisdiction on the fact that 
the controversy is between citizens of different 
states, and providing that the word “states" includes 
the territories and the District of Columbia, is 
valid,®®-®® as was the amendment of 1940, extending 
the original jurisdiction of the federal district courts 
to suits between citizens of the District of Columbia, 
the former Territory of Hawaii, or Alaska, and any 
state or territory,®® particularly with respect to citi¬ 
zens of the District of Columbia,®®-® although prior 


SS.SO U.S.—Simpson v. Steen, D.C. 

Utah, 127 F.Supp. 132. 

Partnership as entity generally see 
Partnership 8 67. 

66. U.S.— Corpus Juris quoted in 

Sutherland v. U. S., C.C.A.Neb., 74 
F.2d 89, 91. 

25 C.J. p 759 note 39. 

67. U.S.—Grant County Deposit 
Bank v. McCampbell, C.A.Ky., 194 
F.2d 469—Sutherland v. U. S., C.C. 
A.Neb., 74 F.2d 89, 91. 

Simpson V. Steen, D.C.Utah, 127 
F.Supp. 132—^Western Mut. Fire 
Ins. Co. v. Lamson Bros. & Co., D. 
C.Iowa, 42 F.Supp. 1007—Sorenson 
V. Sutherland, D.C.N.Y., 27 F.Supp. 
44, reversed on other grounds, C. 
C.A., 109 F.2d 714, affirmed 61 S.Ct. 
326, 311 U.S. 494, 85 L.Ed. 297. 

Brown v. Ingraham, D.C.Pa., 11 
F.R.D. 522. 

25 C J. p 759 note 40. 

Jurisdiction held to exist 
U.S.—Bomeisler v. M. Jacobson & 
Sons Trust, C.C.A.Mass., 118 F.2d 
2G1, certiorari denied M. Jacobson 
& Sons Trust v. Bomeisler, 62 S. 
Ct. 61, 314 U.S. 630, 86 L.Ed. 506. 
TTnder Puerto Bican law, sociedad 
en comandita is Juridical entity, and 
its domicile, rather than that of its 
members, determines citizenship as 
respects Jurisdiction of federal 
courts. 

U.S.—People of Puerto Rico v. Rus¬ 
sell & Co., Sucesores, Puerto Rico, 
53 S.Ct. 447, 288 U.S. 476, 77 L.Ed. 
903. 


Contra Goleo v. Rus.soll & Co., C. 
C.A.Puerto Rico, 4 P.2d 7—People 
of Porto Rico v. Fortuna Estates. 

C. C.A.Puerto Rico, 279 F. 500, cer¬ 
tiorari denied 42 S.Ct. 590, 259 U.S. 
687, C6 L.Ed. 1077. 

68. U.S.—Corpus Juris quoted iu 

Sutherland v. U. S., C.C.A.Neb., 75 
F.2d 89, 91. 

Gaunt V. Lloyds America of San 
Antonio, D.C.Tex., 11 F.Supp. 787. 
25 C.J. p 759 note 41. 

Presumption that stockholders are 
citizens of state in which corpora¬ 
tion is incorporated see supra 8 63 
( 1 ). 

68.5 U.S.—Simpson v. Steen, D.C. 
Utah, 127 F.Supp. 132. 

58.10 U.S.—Jacques Krijn En Zoon 
V. Schrijver, D.C.N.Y., 151 F'.Supp. 
955. 

Remington’s Dairy v. Rutland 
Ry. Corp., D.C.Vt., 15 F.R.D. 488. 

69. U.S.—St. Lewis v. Kansas City, 

D. C.Kan., 36 F.Supp. 796. 

59.50 U.S.—Detres v. Lions Bldg. 
Corp.. C.A.I11., 234 F.2d 696. 

Greene v. Teffeteller, D.C.Tenn., 
90 F.Supp. 387. 

60. U.S.—Siegmund v. General Com¬ 
modities Corp., C.A.Ariz., 175 F.2d 
952. 

Duze V. Woolley, D.C.Hawaii, 72 
F.Supp. 422—Winkler v. Daniels, 
D.C.Va., 43 F.Supp. 265. 

60.6 U.S.—^National Mut. Ins. Co. of 
Diet, of Col. V. Tidewater Trans¬ 
fer Co., Md., 69 S.Ct. 1173, 337 U.S. 
582, 93 L.Ed. 1556. 
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Greene v. Teffeteller, D.C.Tenn., 
90 F.Supp. 387. 

District as not within ooustitutioual 
provision 

District of Columbia is not a 
“state,” within constitutional provi¬ 
sion declaring that Judicial power of 
federal courts shall extend to con- 
trover.sies between citizens of diifer- 
ent states. 

U.S.—National Mut. Ins. Co. of Dist. 
of Col. V. Tidewater Transfer Co., 
Md., 69 S.Ct. 1173, 337 U.S. 582, 93 
L.Ed. 1556. 

Central States Co-ops. v. Watson 
Bros. Transp. Co., C.C.A.lll., 165 
F.2d 392, vacated on other grounds 
69 S.Ct. 1525, 337 U.S. 951, 93 L.Ed. 
1752. 

Fcely V. Sidney S. Schupper In¬ 
terstate Hauling System, D.C.Md., 
72 F.Supp. 663—^Wilson v. Gussen- 
hoim, D.C.S.C., 70 F.Supp. 417— 
Ostrow v. Samuel Brilliant Co., D. 
C.Mass., 66 F.Supp. 693—Behlert v. 
James Foundation of N. Y., D.C.N. 
Y., 60 F.Supp. 706—Glaoser v. Aca¬ 
cia Mut. Life Ass’n, D.C.Cal., 66 F. 
Supp. 926. 

Oougressloual power over District as 
immaterial 

(1) Constitutional provisions giv¬ 
ing Congress exclusive Jurisdiction 
over District of Columbia and giv¬ 
ing it power to make laws necessary 
and proper for carrying its enumer¬ 
ated powers into execution do not 
empower Congress to extend diversi¬ 
ty Jurisdiction of federal district 
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to the Supreme Court decision in National Mutual 
Insurance Co. of District of Columbia v. Tidewater 
Transfer Co., cited to the preceding text, there were 
conflicting decisions as to the constitutionality of the 
amendment with respect to the District of Columbia, 
some cases holding it valid,®o*i® while others held 
it invalid.Accordingly, where the jurisdiction¬ 
al amount is in controversy, the district court has 
jurisdiction of a civil action between citizens of the 
District of Columbia and citizens of a state.®^ 

Even prior to the 1956 amendment to the statute, 
which specifically provides that the word “states** 
includes “the Commonwealth of Puerto Rico,** it 
was held that Puerto Rico was within the provision 
which extended the word “states’* to include the 
territories,so that actions by or against citizens 
of Puerto Rico are within the jurisdiction of the 
federal courts under the diversity statute.® 

Prior to, or apart from, the 1940 amendment, 
the rule was that since, under the Constitution and 
the statutes which then controlled, federal jurisdic¬ 
tion on the ground of diverse citizenship extended 
only to actions between citizens of different “states,** 
or citizens of a state and foreign citizens or subjects, 
the necessary diversity of citizenship could not be 
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predicated on the fact that one of the parties to an 
action was a citizen of the District of Columbia®^ 
or of a territory.®* 

The citizenship of corporations incorporated in 
the District of Columbia or a territory is discussed 
supra § 63(4). 

§ 67. -Actions on Assigned Promissory 

Notes or Other Choses in Action 

a. In general 

b. Under prior statute 

a. In General 

By statute, a federal court will not have Jurisdiction 
of a civil action in which any one, by assignment of a 
chose in action, has been improperly or coilusively made 
a party or Joined in order to invoke the Jurisdiction of 
the court. Where an assignor is indispensable to an 
action by his assignee, the assignor's citizenship must 
be considered. 

Under 28 U.S.C.A. § 1359, a federal district court 
will not have jurisdiction of a civil action in which 
any one, by assignment of a chose in action, has 
been improperly or coilusively made a party or 
joined in order to invoke the jurisdiction of such 
court.®*-®® Under this provision when an assign¬ 
ment of a chose in action is bona fide, other re¬ 


courts to citizens of District of Co¬ 
lumbia. 

U.S —National Mut. Ins Co, of Dist. 
of Col. V. Tidewater Transfer Co., 
Md., 69 S.Ct. 1173, 337 U.S. 682, 93 
L.Ed. 1656. 

Centra] Stales Co-ops. v. Watson 
Bros. Transp. Co., C.C.A.Ill., 105 
F.2d 392, vacated on other grounds 
69 S.Ct. 1525, 337 U.S. 951, 93 L.Ed. 
1752. 

(2) Legislation enacted by Con¬ 
gress applicable to inferior federal 
courts In exercise of power under 
article III of Constitution cannot be 
affected by legislation enacted by 
Congress under provision authoriz¬ 
ing legislation for District of Colum¬ 
bia. 

D.C.—Brotherhood of Locomotive 
Firemen and Enginemen v. Gra¬ 
ham. 175 P.2d 802, 84 U.S.App.D.C. 
67, certiorari denied 69 S.Ct, 1527, 

337 U.S. 964, 93 L.Ed. 1764, rever.s- 
ed on other grounds 70 S.Ct. 14, 

338 U.S. 232, 94 L.Ed. 22. 

60.10 U.S.—Glaeser v. Acacia Mut. 
Life Ass’n, D.C.Cal., 55 F.Supp, 926 
—^Winkler v. Daniels, D.C.Va., 43 P. 
Supp. 266. 

60.15 U.S.—^Mutual Ben. Health & 
Acc. Aas’n v. Dailey, D.C.Mass., 75 
F.Supp. 832—^Willis v. Dennis, D.C. 
Va., 72 F.Supp. 853—^Peely v. Sid¬ 
ney S. Schupper Interstate Hauling 
System, D.C.Md., 72 F.Supp. 663— 
Wilson V. Guggenheim, D.C.S.C., 70 j 


F.Supp. 417—Ostrow v. Samuel 
Brilliant Co., D.C Mass., 66 F.Supp. 
693—Behlcrt v. James Foundation 
of N. Y., D.C.N.Y., 60 F.Supp. 706— 
McGarry v. City of Bethlehem, D. 
C.Pa., 45 F.Supp. 385. 

61. U.S.—Glaeser v. Acacia Mut. 
Life Ass’n, D.C.Cal., 65 F.Supp. 925 
—Winkler v. Daniels, D.C.Va., 43 
F.Supp. 265. 

61.5 U.S.—Detres v. Lions Bldg. 

Corp., C.A.I11., 234 F.2d 696. 
Puerto Bico hold **tezntory” 

Puerto Rico, both before and after 
adoption and approval of its consti¬ 
tution, wa.s a territory of the United 
States within meaning of the diversi¬ 
ty section of the federal code of civ¬ 
il procedure. 

U.S.—^Detres v. Lions Bldg. Corp., su¬ 
pra. 

Purpose of provision 

Puerto Rican citizens come within 
purpose of diversity section of stat¬ 
ute, which is to guard against pos¬ 
sible discrimination by state courts 
in favor of resident over nonresident 
litigants. 

U.S.—Detres v. Lions Bldg. Corp., su¬ 
pra. 

61.10 U.S.—Detres v. Lions Bldg. 
Corp., supra. 

62. U.S.—Land Co. of New Mexico v. 
Elkins, C.C.N.Y.. 20 F. 645. 

Wescott V. Fairfield Tp., N. J., 
29 F.Cas.No.17,418, Pet.C.C. 45. 
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Anderson v. U. S. Fidelity & 
Guaranty Co., D.C.Pla., 8 P.2d 428 
—Federal Deposit Ins. Corp. v. 
George-lloward, D.C.Mo, 55 P. 

Supp. 921, reversed on other 
grounds, C.C.A., 163 F.2d 691, cer¬ 
tiorari denied 67 S.Ct. 63, 320 U.S. 
710, 91 L.Ed. 623. 

Merrill v. Atwood, D.C.R.I., 297 
F. 630—Mutual Life In.s. Co. of 
New York v. Lott, D.C.Cal., 275 P. 
365. 

25 C.J. p 759 note 43. 

Under interpleader statute 

Prior to the 1948 amendment of 
the interpleader statute, 28 U.S.C.A. 
S 1335, which made the requirement 
of diverse citizenship depend on the 
definition thereof in 28 U.S.C.A. § 
1332, it was held that a resident of 
the District of Columbia is not a “cit¬ 
izen of a state" within jurisdictional 
refiuirement of Interpleader Act that 
adverse claimants must be citizens 
of different states. 

U.S.—Mutual Ben. Health & Acc. 
Ass’n V. Dailey, D.C.Mass., 75 F. 
Supp. 832—Agricultural Ins. Co. v. 
The Lido of Worcester, D.C.Mass., 
63 F.Supp. 799. 

63. U.S.—^Union Assur. Soc., Limit¬ 
ed, of London, England, v. Miller, 
D.C.MO., 29 F.Supp. 127. 

25 C.J. p 769 note 44. 

63.50 U.S.—Paper Makers Importing 
Co. v. City of Milwaukee. D.C.Wis., 
165 F.Supp. 491—Steinberg v. Toro, 
D.C.Puerto Rico, 96 F.Supp. 791. 
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quired jurisdictional grounds being satisfied, the 
assignee may maintain an action in the federal 
courts,®5‘56 and it is immaterial whether or not his 
assignor could have done so.^^-*® However, de¬ 
fendant may challenge the asserted jurisdiction on 
the ground that the assignment was collusively made 
for the purpose of invoking federal jurisdiction ;®8.66 
and it then becomes the duty of the court to inquire 
fully into all the circumstances and conditions which 
surround the making of the assignment.®3.70 An 
assignment made after the institution of a suit, and 
after its removal to the federal court, has been held 
not to fall within the ambit of the provision.®3.7B 

This section has superseded and repealed the stat¬ 
ute which restricted federal jurisdiction, in an ac¬ 
tion by an assignee of a promissory note or other 
chose in action, to those cases where jurisdiction 
existed not only with respect to the assignee bring¬ 
ing the suit but also where there would have been 
jurisdiction if the assignor had brought the action 
instead of the assignee,®3.8o which statute is dis¬ 
cussed infra subdivision b of this section; and the 
effect of 28 U.S.C.A. § 1359 has been to simplify the 
judicial determination of the right of such assignees 
to invoke federal jurisdiction.®®-®® 

Collusion to create a diversity of citizenship so as 
to confer jurisdiction on the federal courts is dis¬ 
cussed generally infra § 70; and the effect of con¬ 
veyances and transfers of the subject matter of an 
action as conferring or defeating the jurisdiction 
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of the federal courts is discussed generally infra 
§ 72. 

Assignor as indispensable party. Where, under 
the particular circumstances of the case, the as¬ 
signor of a chose in action is an indispensable party 
to an action by his assignee, the citizenship of such 
assignor is to be considered in determining whether 
the requisite diversity of citizenship exists.®®*®® The 
effect on federal jurisdiction based on diversity of 
citizenship of the joinder of parties as indispensable 
is discussed generally supra § 60. Who are indis¬ 
pensable parties is discussed generally in Federal 
Civil Procedure §§ 95-112, and with respect to as¬ 
signors and assignees specifically in Federal Civil 
Procedure § 97. 

b. Under Prior Statute 

Prior to its repeal, the federal statute denying Juris¬ 
diction to the federal courts In suits on assigned choses 
In action, unless such suit might have been prosecuted 
in such court if no assignment had been made, was held 
constitutional, and was applied and construed in many 
cases, but it was not extended to cases beyond its ap¬ 
parent intent. 

Prior to the enactment in 1948 of 28 U.S.C.A. 
§ 1359, which has superseded and repealed the stat¬ 
ute considered herein, as discussed supra subdivi¬ 
sion a of this section, federal statute provided that 
no district court should have cognizance of any suit, 
except on foreign bills of exchange, to recover on 
any promissory note or other chose in action in 
favor of any assignee, or of any subsequent holder, 
if the instrument was payable to bearer and was 


63.55 U.S.—StelnberflT v. Toro, supra. 
Asslfaac M real party la Interest 

Where manufacturer purchased 
clay from importer thereof but cargo 
was unable to be di8chare:ed from 
ship because of labor troubles and 
manufacturer assigned all its rights, 
title and Interest in any claim it 
might have against city for breach of 
contract for failure to unload cargo 
at city port facilities, importers were 
real parties in interest and were en¬ 
titled to maintain an action against 
city based on diversity of citizenship. 
U.S.—Paper Makers Importing Co. v. 
City of Milwaukee, D.C.W1S., 165 F. 
Supp. 491. 

AotloB uaSntaiaable in state oonst 
Under Idaho law, suit by assignee 
of contract of foreign corporation 
not qualified to do business in Idaho 
against an Idaho corporation that 
involved interstate transportation of 
goods for sale can be brought in 
Idaho court, and therefore can be 
brought in federal court in Idaho as 
a diversity of citizenship case. 

U.S.—Republic of Indonesia v. J. R. 
Simplot Co., C.A.Idaho, 220 F.2d 
321. 


63.60 U.S.—^Paper Makers Importing 
Co. V. City of Milwaukee, D.C.Wis., 
165 F.Supp. 491—Steinberg v. Toro, 
D.C.Puerto Rico, 95 F.Supp. 791. 

63.65 U.S.—Steinberg v. Toro, supra. 
63.70 U.S.—Steinberg v. Toro, supra. 

63.75 U.S.—Petrikin v. Chicago, R. 
I. & P. R. Co., D.C.MO., 15 P.R.D. 
346. 

63AO U.S.—^Paper Makers Importing 
Co. V. City of Milwaukee, D.C.Wis., 
165 F.Supp. 491—Steinberg v. Toro, 
D.C.Puerto Rico, 95 F.Supp. 791. 

63.85 U.S,—Steinberg v. Toro, supra. 

63.90 U.S.—Young ▼. Garrett, D.C. 
Ark., 8 F.R.D. 193, affirmed, C.CA., 
149 F.2d 223. 

Fart j hold Indispsnaable 
Where it did not appear that plain¬ 
tiff’s grantors, who were residents of 
Arkansas, had conveyed their entire 
Interest to plaintiff in assignment of 
claim for rents, Issues, and profits 
against defendants some of whom 
were residents of Arkansas, grantors 
were “tenants in common” with 
plaintiff and “indispensable parties” 
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plaintiff. Joinder of whom would de¬ 
stroy the requisite “diversity of citi¬ 
zenship” necessary to maintain ac¬ 
tion in federal court. 

U.S.—^Toung V. Garrett, supra. 

Pazties held not Indispensable 

(1) In suit brought under Texas 
Workmen’s Compensation Act for 
damages for willful beating of an 
employee of company which carried 
workmen's compensation insurance 
with nonresident insurer, injured em¬ 
ployee, a Texas citizen, was not an 
indispensable party and federal dis¬ 
trict court had Jurisdiction. 

U.S.—^American Auto. Ins. Co. v. 

Ryle, C.A.Tex., 188 F.2d 830. 

(2) In action to cancel and remove 
the cloud of an “unless” oil, gas and 
mineral lease as to a portion of the 
land leased which had been assigned 
to the defendants, a Texas corpora¬ 
tion which was also assigned segre¬ 
gated acreage under lease was not 
indispensable party to the suit, with 
respect to diversity and Jurisdiction, 
notwithstanding lease was indivisible 
unit. 

U.S.—Berry v. Tide Water Associat¬ 
ed Oil Co., C.A.Mi8S., 188 F.2d 820. 
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not made by any corporation, unless the suit might note or other chose in action if no assignment had 
have been prosecuted in such court to recover on the I been made.®^ 


64. U.S.—Realty Holdlngr Co. v. 
Donaldson, Mich., 46 S.Ct. 521, 268 

U. S. 398, 69 L.Ed. 1014. 

Wilson V. Alliance Life Ins. Co., 
C-C.A.Tex., 108 F.2d 160—Gold- 
stone V. Payne, C.C.A.N.T., 94 F.2d 
865, certiorari denied 58 S.Ct. 1067, 
304 U.S. 685, 82 L.Ed. 1647—Sargent 

V. State Banking & Trust Co., 
C.C.A.Iowa, 12 F.2d 758—Fischer- 
Scheln Syndicate v. Lee, C.C.A.Ill., 
296 F. 486. 

Chase v. Sheldon Roller-Mills Co., 
C.C.Iowa, 66 F. G2.5. 

Sheehan v. Municipal Light & 
Power Co., D.C.N.Y., 64 F.Supp. 169, 
affirmed, C.C.A., 161 F.2d 65—Na¬ 
tional Ben-Pranklln Fire Ins. Co. of 
Pittsburgh, Pa., v. Geary, D.C.Mo., 
29 F.Supp. 136—U. S. v. Conti, DC. 
N.Y.. 27 F.Supp. 756—Cheatigreen 
Patents Corporation v. Western 
Electric Co., D.C.N.Y., 16 F.Supp. 
624—Weber v. Wittmer Co., D.C.N. 
Y.. 12 F.Supp. 884—Brauns v. Ail- 
shie, D.C.Idaho, 6 F.Supp. 388— 
Kraut V. Worthington Pump & Ma¬ 
chinery Corporation, D.C.N.T., 1 F. 
Supp. 307. 

St. Louis Joint Stock Land Bank 
of St. Louis V. Fithian, D.C.Ill., 43 
F.2d 866. 

25 C.J. p 760 notes 47-61, p 761 notes 
62-55, p 762 note 66. 

Purpose of statute was to frustrate 
attempts to confer Jurisdiction on 
federal district court by an as.sign- 
ment made solely to create required 
diversity of citizenship. 

U.S.—Kresberg v. International Pa¬ 
per Co., C.C.A.N.Y., 149 F.2d 911, 
certiorari denied 66 S.Ct. 146, 326 
U.S. 764, 90 L.Ed. 460—Le Mieux 
Bros. V. Tremont Lumber Co., C.C. 
A.La., 146 F.2d 387—Metropolitan 
Life Ins. Co. v. Kane. C.C.A.Ind., 
117 F.2d 398. 133 A.L.R. 1163. 

Michigan Trust Co. v. ChalTee, D. 
C.N.D.. 44 F.Supp. 848—Joseph 

Miele Const. Co. v. City of Niagara 
Falls, D.C.N.Y., 21 F.Supp. 442. 

Tradesmen’s Nat. Bank & Trust 
Co. V. Johnson, D.C.Md., 54 F.2d 
367. 

25 C.J. p 760 note 47 lb]. 

Sffaot of statute 

“The statute is awkwardly worded, 
but its effect is to deny Jurisdiction 
to the federal courts in all suits upon 
assigned choses in action other than 
foreign bills of exchange and instru¬ 
ments made by corporations which 
are payable to bearer, ‘unless such 
suit might have been prosecuted In 
such court to recover upon said note 
or other chose in action if no assign¬ 
ment had been made.’ ’’ 

U.S.—Slerrett v. Hydro-United Tire 
Corporation, D.C.Pa., 32 F.2d 823. 


Xustnuueut hold not foreign hill of 
ozohaage 

Draft drawn by Russian bank on 
branch office in Russia. 

U.S.—Tillman v. Russo Asiatic Bank, 
C,C.A.N.Y., 61 F.2d 1023, 80 A.L.R. 
1368, certiorari denied 52 S.Ct. 312, 
286 U.S. 539, 76 L.Ed. 932. 

What ooustituted **ohosee ia aotioB.** 

(1) Under the statute. 

U.S.—Le Mieux Bros. v. Tremont 
Lumber Co., C.C.A.La.. 140 F.2d 887 
—Sylvania Industrial Corp. v. Lll- 
lenfeld's Bataf % C.C.A.Va., 132 F.2d 
887, 146 AL.R. 612. 

(2) Chosfs in action generally see 
Property § 9. 

Znstrunieiits held choses ia action 

(1) Corporate stock. 

U.S.—Hollingsworth v. Multa Trina 
Ditch Co., C.C.AColo., 61 F.2d 649. 

(2) Other illustrations. 

U.S.—Le Mieux Bros. v. Tremont 
Lumber Co., C.CA.La.. 140 F.2d 
387 

25 C.J. p 760 note 61 [a]. 

Suits held mot based on assiganient 
of chose in action 

(1) Suit by grantee to quiet title 
against parties to contract with gran¬ 
tor. 

U.S.—Giddens v. Estero Bay Estates, 
C.C.AFla., 18 F.2d 266. 

(2) Action based on assignment of 
claim against one fraudulently fail¬ 
ing to distribute money among as¬ 
signor’s creditors as agreed. 

U.S.—Massey-Harrls Harvester Co. v. 
Freeze, C.C.A.Kan., 37 F.2d 236. 

(3) Action on contract made with 
plaintiff and another, but perfouned 
by plaintiff after the other’s aban¬ 
donment. 

U.S.—Elmore County, Ala., v. Moon, 
C.C.A.Ala., 293 F. 297. 

(4) Successor trustee to whom city 
pledged revenues from operation of 
waterworks to secure certificates of 
indebtedness was not an “assignee” 
within statute, so as to preclude trus¬ 
tee from maintaining an action to 
foreclose a mortgage on waterworks, 
where trustee’s rights under mort¬ 
gage did not come from any assign¬ 
ment but came from an election by 
certificate holders under terms of 
mortgage. 

U.S.—Connett v. City of Jerseyville, 
C.C.A.I11., 126 F.2d 121. 

<5) Other instances. 

U.S.—Sylvania Industrial Corp. v. 
Lilienfeld’s Estate, C.C.A.Va., 182 
F.2d 887, 146 AL.R. 612. 

International Carrier-Call & Tel¬ 
evision Corp. V, Radio Corp. of 
America, D.C.N.Y., 60 F.Supp. 759, 
affirmed, C.C.A., 143 F.2d 698, cer¬ 
tiorari denied 66 S.Ct. 430, 323 U.S. 
793, 89 L.Ed. 632. 
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Bearer iBetnuneat 

(1) Under statute disabilities of 
original assignor barred jurisdiction 
where maker of bearer Instrument 
was not a corporation, but If maker 
of bearer Instrument was a corpora¬ 
tion then disabilities of original as¬ 
signor were no bar. 

U.S.—^New Orleans Commercial Cor¬ 
poration V. City of Albertville, D. 
C.Ala., 32 F.Supp, 9. 

Scott County, Ark. v. Advanee- 
Rumley Thresher Co., C.C.A.Ark., 
288 F. 789. 

(2) Warrants payable to Joe Ly¬ 
ons Machinery Company, or bearer 
held payable to bearer. 

U.S.—Scott County, Ark. v. Advance- 
Rumley Thresher Co., supra. 

(3) Draft made to order of person 
was not “payable to bearer.” 

U.S.—Tillman v. Russo Asiatic Bank, 
C.C.A.N.Y., 61 F.2d 1023, 80 A.L.R. 
1368, certiorari denied 62 S.Ct. 312, 
286 U.S. 639, 76 L.Ed. 932. 

(4) Notes payable to specified per¬ 
son and indorsed in blank were not 
“payable to bearer.” 

U.S.—City of Stuart v. Green, C.CA. 
Fla., 91 F.2d 603, 113 A.L.R. 660, 
certiorari denied Green v. City of 
Stuart. 58 S.Ct. 146, 302 U.S. 744, 82 
L.Ed. 675, rehearing denied 58 S.Ct. 
280, 302 U.S. 779, 82 L.Ed. 602, and 
motion denied, C.C.A., City of Stu¬ 
art V. Green, 94 F.2d 942. 

Asstgameat to heaafleial owaer 

That original party, who entered 
into contract in own name for use 
and benefit of another, could not 
maintain action thereon in United 
States courts by reason of citizen¬ 
ship. did not preclude beneficial own¬ 
er, from suing in such courts after 
assignment from nominal party. 

U.S.—Skelly Oil Co. v. Cassidy, C.C. 
AOkl., 298 F. 699. 

A oouaterolaiai of which a federal 
court had Jurisdiction could not give 
it Jurisdiction of the primary suit. 
U.S.—Goldstone v. Payne. C.C.A.N.Y., 
94 F.2d 865, certiorari denied 68 
S.Ct. 1057, 304 U.S. 685, 82 L.Ed. 
1547. 

Uassaohusetts trast held not oozpo- 
ration 

U.S.—Kresberg v. International Pa¬ 
per Co., C.C.A.N.Y.. 149 F.2d 911, 
certiorari denied 66 S.Ct. 146, 328 

U. S. 764, 90 L.Ed. 460. 

SEomiolpal ooxporatioas 

(1) Term “corporation” included 
municipal corporations and counties. 
U.S.—Bloomfield Village Drain Dlst. 

V. Keefe, C.C.A.Mlch., 119 F.2d 167. 
New Orleans Commercial Corpo¬ 
ration V. City of Albertville, D.C. 
Ala., 32 F.Supp. 9. 

26 C.J. p 761 note 55 [b]. 
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Such provisions were held not in conflict with 
the constitutional provision that the judicial power 
of the United States shall extend to controversies 
between citizens of different states,®^ Accordingly, 
the federal courts had no jurisdiction of a suit by 
the assignee of a judgment to subject thereto prop¬ 
erty of the judgment debtor standing in the name 
of a third person, where the assignor and defend¬ 
ant were citizens of the same state;®® and where 
both plaintiff’s assignor and defendant were aliens 
and no federal question was involved, jurisdiction 
would be declined of an action to recover on an 
insurance policy and to reform it, as such action is 
one to recover the contents of a chose in action.®^ 
Certainly the statute did not allow an assignee who 
was a citizen of the same state as defendant to main¬ 
tain suit in a federal court because his assignor could 
have done so.®^-® 

A suit to foreclose a mortgage or trust deed was 
within the purview of this statute,®® unless such 


36 C.J.S. 

foreclosure was merely an incident to the enforce¬ 
ment of an obligation which the assignee might 
sue on in a federal court regardless of the citizen¬ 
ship of the assignor.®® The statute also applied 
to a suit to compel specific performance of a con¬ 
tract,^® or a bill in equity by the assignee of a 
judgment.'^! It was also held that a suit to have 
an instrument, in form a deed, declared a mortgage 
in accordance with the contract of the parties, and 
to redeem therefrom, was a suit to recover on a 
chose in action within the meaning of the statute.*^^ 

The statute related only to diverse citizenship as 
a ground of federal jurisdiction.*^® It was held 
not applicable to an action of which the court had 
jurisdiction as a suit arising under the laws of the 
United States,*^^ or where the United States was a 
party. 

The statute would not he extended to cases beyond 
its apparent intent,'^® and did not apply where the 
effect of a particular transaction was to bring into 


(2) Accordingly, a Michigan drain 
district, although not denominated a 
corporation in state constitution or 
statutes, was a “corporation” within 
meaning of statute. 

U.S.—Bloomfield Village Drain Dist. 
V. iKeefe, supra. 

(3) Warrants, payable to bearer, of 
a city which, when they were Issued, 
was a corporation de facto, were 
those of a corporation, within mean¬ 
ing of statute. 

U.S.—City of Sour Lake v. Branch, 
C.C.A.Tex., 6 P.2d 355, certiorari 
denied 46 S.Ct. 24, 269 U.S. 665, 70 
L.Ed. 414. 

(4) State statute repealing all pri¬ 
or laws making counties corporations 
and authorizing them to sue and be 
sued as such, could not defeat the Ju¬ 
risdiction of a federal court In a suit 
by a citizen of another state to en¬ 
force an obligation contracted by a 
county under powers given it by stat¬ 
ute, and if such obligation was evi¬ 
denced by an Instrument payable to 
bearer, such instrument was one 
“made by a corporation,” within the 
purview of federal act. 

U.S.—Scott County, Ark. v. Advance- 
Rumley Thresher Co., C.C.A.Ark., 
288 P. 739. 

(5) A federal court was held to 
have Jurisdiction of a suit by the 
holder of notes of a county to enforce 
liability of the county on warrants 
taken up by a bank with the proceeds 
of the notes, and which were to be 
held uncanceled to secure their pay¬ 
ment, although the payee of the notes 
could not have maintained a suit in 
that court, the suit being based on 
the warrants and not on the notes. 
U.S.—Commercial Trust Co. of Hag¬ 


erstown v. Laurens County, D.C. 
Ga., 267 P. 897. 

Phrase ‘‘not made by any corpora¬ 
tion” restricted the application of the 
provision to subseauent holders of 
bearer cho.ses in action only, and 
whore contract, not a bearer instru¬ 
ment, was made by Alabama munici¬ 
pal corporation and original assignor 
was Alabama citizen and so could 
not have sued on the contract in fed¬ 
eral court, court was without Juris¬ 
diction, for want of requisite diver¬ 
sity of citizenship, in action on the 
contract by assignee, a citizen of an¬ 
other state, against the municipal 
corporation and others. 

U.S.*—New Orleans Commercial Cor¬ 
poration V. City of Albertville, D.C. 
Ala., 32 P.Supp. 9. 

Purchaser of tax title 

Purchaser of lands from county 
under void deed for delinquent irri¬ 
gation taxes w'as held not “a.ssignee” 
of county or Irrigation district within 
statute. 

U.S.—St. Joseph Land Co. v. Mac- 
Lean, C.C.A.Utah, 32 P.2d 984. 

Statute ooustrued 

U.S.—Newgass v. New Orleans, C.C. 
La., 33 F. 196. 

Administrator held "assignee in law” 

U.S.—Michigan Trust Co. v. Chaffee, 
D.C.N.D., 44 P.Supp. 848. 

66. U.S.—Sheldon v. Sill, Mich., 8 

How. 441, 12 L.Ed. 1147. 

66 . U.S.—^Mississippi Mills v. Cohn, 
La., 14 S.Ct. 75. 150 U.S. 202. 37 
L.Ed. 1052. 

25 C.J. p 762 note 58. 

67. U.S.—^Laird v. indemn. Mut. 
Mar. Assur. Co., C.C.N.Y., 44 P. 712. 

67.6 U.S.—Scheemeacker v. Heider, 
D.C.Ill., 68 P.Supp, 200. 
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68. U.S.—Citizens’ Sav. Bank & 

Trust Co. V. Sexton, W.nsh., 44 S. 
Ct. 338, 264 U.S. 310, 68 L.Ed. 70.b 

New England Nat. Bank of Kan¬ 
sas City V. Calhoun, C.C.A.N.M., 9 
P.2d 272. 

25 C.J. p 762 note 60. 

69. U.S,—Mersman v. Werges, Iowa, 
5 S.Ct. 65, 112 U.S. 139, 28 L.Ed. 
641. 

25 C.J. p 762 note 01. 

70. U.S.—Ilcalty Holding Co. v. 
Donaldson, Mich,, 45 S.Ct. 521, 268 

U. S. 39S. GO L.Ed. 1014. 

25 C.J. p 762 note 62. 

71. U.S.~-Sullivan v. Ayer, C.C.ra., 
174 F. 199. 

Contra Dexter v. Smith, C.C.R.I., 7 P. 
Cas.No,3,866, 2 Mason 303. 

72. U.S.—Power & Irrigation Co. of 
Clear Lake v. Capay Ditch Co., D. 
C.Cal., 213 F. 399. 

73. U.S.—Marks v. Reconstruction 
Finance Corp., C.C.AW.Va., 129 F. 
2d 759. 

Davis V. Mills, C.C.Conn., 99 P. 
39. 

Reconstruction Finance Corpora¬ 
tion V. Marks, D.C.W.Va., 42 P. 
Supp. 477. 

74. U.S.—Sowell v. Federal Reserve 
Bank of Dallas, Tex., 45 S.Ct. 628, 
268 U.S. 449, 69 L.Ed. 1041. 

Federal Reserve Bank of Dallas 

V. Webster, D.C.Tex., 287 P. 679. 

75. U.S.—Reconstruction Finance 
Corporation v. Marks, D.C.W.Va., 
42 P.Supp. 477-~U. S. v. Palmer, D. 
C.N.T., 28 P.Supp. 936. 

76. U.S.—^Rommel v. Metropolitan 
Life Ins. Co., C.C.A.Ky„ 70 P.2d 
832. 

25 C.J. p 762 note 66. 
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being a new and hitherto nonexistent claim,as in 
the case of the negotiation of commercial paper by 
an accommodation payee,or where plaintiff, ap¬ 
parently the payee’s assignee, was in reality the 
payee of the note.'^^ 

It was held not applicable: To an action be¬ 
tween the indorser and indorsee of a note;^^ an 
action by the assignee or purchaser of property 
to recover such propert}^^! or damages for its tak¬ 
ing or detention,82 or for trespass during the period 
sulisecpient to the conveyance a suit by the as¬ 
signee of an oil ami gas lease, under which the 
lessee had a present vested interest in the premises, 
to protect his rights an action by an assignee 
of a stockholder to enjoin ultra vires acts;*® or 
an actinn by the holder of a detached coupon pay¬ 
able In hearer/''** 

Likewise, the statute was held not applicable to 
an action by a nonresident assignee of a share in 
the estate of an intestate against the administra¬ 
tors and their sureties to enforce obligations in¬ 
curred by an alleged failure to discharge their 
■dut’es properly;*'^ an action by the assignee of a 
building contract to recover for work done after 
the assignment;88 an action for damages for a 
conspiracy charged to have been committed by de¬ 
fendants against plaintiff after he became the own¬ 
er of a contract for the sale of real estate by assign- 
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mcnt;*l^ an action for tort,*® except torts connected 
with a contract, to which the prohibition did ap¬ 
ply an action to recover damages for a trespass 
in entering on lands and cutting down trees;** an 
action of replevin by the assignee of a promissory 
note, secured by a chattel mortgage, to recover pos¬ 
session of the mortgaged property from a stranger 
to the contract, for the purpose of ultimately sub¬ 
jecting it to the mortgage;** an action of replevin 
for a quantity of bank bills ;*^ an action to recover 
back money deposited in court as a condition of 
granting a temporary injunction;** an action on a 
judgment based on an assigned cause of action;** 
an action on the relation of the assignee of a note 
on the official bond of a township trustee for illegally 
executing the note ;*^ or a bill in equity by the pur¬ 
chaser of an interest of one partner, against the 
remaining partner for a division of the assets and 
an accounting.** 

Similarly, the statute was not applicable to a bill 
seeking to charge defendant as trustee ex maleficio 
on the ground of fraud;** a proceeding in equity 
to compel the transfer of corporate stock on the 
books of a corporation a real action for the pos¬ 
session of lan(l;2 an action to redeem from a fore¬ 
closure sale and for an accounting by defendant as 
mortgagee in possession;* a suit against a bank to 
recover for its neglect to protest drafts;^ a suit 
to enforce equities of subrogation;* a suit by a 


77. us. —IIMvorinp: v. Steifi. C.O.A., 
nr. F.2d 468—Hommel v. 

itan Life Ins. Co., C 0 A,L>.. 70 F. 
I’d Sni’—CvirLis V. Clnreiulon Coun¬ 
ty. C.C.A S.C.. 3L F.2d 877. 

78. U.S.—H<*ivering v. Stein, C.C.A., 

F2a 468. 

2r) < ’ J. r 760 note 50 [a]. 

70. TJ.S.—Citizens’ Sav. B:ink & 
Trust Co. V. Sexton, Wash , 4 I S Ct. 
264 U.S. 310. 68 L.Kd. 703. 
Clarendon County. S. C., v. Cur¬ 
tis. C.C.A.S.C.. 46 F.2d SSS 

Commercial Trust Co. of Ilagera- 
lo\N n V. Laurens County, DC.Ga., 
267 F. 901. 

80. T^.S.—Kolze v. Hoadley, Til., 26 
S.Ct. 220, 200 U.S. 76, 50 L.Ed. 377. 

2.5 C .1. p 7G2 note 66. 

81. U.S.—IJrown v. Fletcher. N.Y., 
;15 S.Ct. 154, 236 U.S. 689, 59 L.Ed. 
374. 

25 C.J. P 763 note 67. 

82. U.S—Brown V. Fletcher, supra 
—Deshler v. Dodge, Ohio, 16 How. 
622, 14 L.Ed. 1084. 

83. U.S.—Hertzel v. Weber, C.C.A. 
Okl., 283 F. 921. 

84. U.S.—Pan American Production 
Co. V. United Lands Co., C.C.A.La., 
96 F.2d 26—Aggers v. Shaffer, Okl., 
256 F. 648, 168 C.C.A. 42. 


85. TT S—Consumers’ Gas Trust Co. 
V. Quinby, Ind., 137 F. 882, 70 C.C. 
A. 220. 

86. TT.S.—Thompson v. Perrine, N.T., 

I S.Ct. 5G4, 106 U.S. 589, 37 L.Ed. 
208 . 

2.) C.J. p 763 note 71. 

87. U.S.—Bertha Zme & Mineral Co. 
V. Vaughan, C.C.Va., 88 F. 566. 

88. U.S.—Cullman County v. Vin¬ 
cennes Bridge Co., Ala., 251 F. 473, 
163 C.C.X. 467. 

Jo-m ph Miele Const. Co. v. City 
of Niagara Falls, D.C.N.Y., 21 F. 
Supp. 442. 

89. U S.—Noyes v. Crawford, C.C. 
Iowa, 133 F. 796. 

90. U.S.—Hertzel V. Weber, C.C.A. 
Okk, 283 F. 921. 

25 C.J. p 763 note 75. 

91. U.S.—Brown v. Fletcher, N.Y., 
35 S.Ct. 154, 236 U.S. 689, 69 L.Ed. 
374. 

92. U.S.—Ambler v. Epplnger, Fla., 

II S.Ct. 173, 137 U.S. 480, 34 L.Ed. 
766. 

93. U.S.—Buckingham v. Dake, Kan., 
112 F. 268, 50 C.C.A. 492. 

94. U.S.—De.shler v. Dodge, Ohio, 16 
How. 622, 14 L.Ed. 1084. 

95. U.S.—Menasha Wooden Ware 
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Co. V. Southern Oregon Co., Or., 244 
P. 83, 156 C.C.A. 611, 244 F. 90, 
156 C.C.A. 618. 

26 C.J. p 763 note 80. 

96. U.S—Hultborg v. Anderson, C.C. 
Kan., 170 F. 637. 

97. U.S.—Indiana v. Glover, Ind., 15 
S.Ct. 186, 135 U.S. 613, 39 L.Ed. 
243. 

98. U.S.—MeNlchol v. Phelps, C.C. 
Mich., 16 F. 8. 

99. U.S.—I*rest-0-Lite Co. v. Avery 
Portable Lighting Co., C.C.Wis., 164 
F. 60. 

1. U.S.—Jewett V, Bradford Savings 
Bank & Trust Co., C.C.Vt., 46 F. 
801. 

2. U.S.—Sheldon v. Sill. Mich., 8 
How. 441, 12 L.Ed. 1147. 

25 C.J. p 763 note 86. 

3. U.S.—Harlan v. Houston, Kan., 
268 F. 611, 170 C.C.A. 65. 

25 C.J. p 7G3 note 87, 

4. U.S. — Barney v. Globe Bank, C.C. 
N.Y., 2 F.Cas.No.1,031, 6 Blatchf. 
107. 

5. U.S. — New Orleans v. Whitney, 
La.. 11 S.Ct. 428, 138 U.S. 695, 34 L. 
Ed. 1102. 

Borserine v. Maryland Casualty 
Co., C.C.A.MO., 112 F.2d 400—U. S. 
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national bank on assigned paper a suit by an as¬ 
signee of an heir^ to declare and enforce a lien on 
certain interests in distributive shares of the prop¬ 
erty of decedent in the hands of an ancillary ad¬ 
ministrator;® a suit by an assignee of a mortgage 
to quiet title,® brought after receiving a certificate 
of purchase on foreclosure sale;i® or a suit by the 
assignee of a judgment to vacate a satisfaction 
thereof for failure of consideration.^^ 

The statute was also not applicable to a suit by a 
corporation to rescind a contract for the building of 
a steamship by defendant, made between defendant 
and complainant’s promoters, acting as trustees for 
complainant, and assumed by complainant on its 
organization, on the ground that the contract was 
fraudulent and procured by defendant by paying a 
secret commission to the promoters a suit by 
judgment creditors of an insolvent corporation to 
enforce a trust against a third party in property al¬ 
leged to belong to the corporation, and to have been 
acquired by defendant in fraud of their rights, al¬ 
though complainants’ judgments were recovered in 
a state court in suits on assigned notes, of which 
the federal court would not have had jurisdiction 
a suit to enforce rights in the corpus of a trust es¬ 
tate of persons claiming under the assignee of a 
part of the beneficiary’s interest in the trust, by 


which the income was to be paid to the beneficiary 
until he reached a certain age, when the fund was 
to become his absolutely;!^ a suit to enjoin trespass 
and conversion on the ground of irreparable injury 
for which there was no adequate remedy at law;!® 
or the enforcement of a contract which was a neces¬ 
sary incident to the full enjoyment of rights in real 
property vested in the purchaser by his convey¬ 
ance.!® 

Moreover, the statute was not applicable in case of 
an assignment of a bail bond,!^ an assignment of an 
executory contract where the assignee’s right of re¬ 
covery is based on his own performance,!® an as¬ 
signment of a claim against a railroad company for 
overcharges in freight,!® or a conveyance of I and. 2® 

Reassignment, Where the original owner of a 
chose in action, who might have sued thereon in a 
federal court, had assigned the same, he was en¬ 
titled to sue in such court on again becoming the 
owner by a reassignment from his assignee, without 
regard to the citizenship of the latter.®! 

If the requisite diversity of citizenship existed be¬ 
tween the original parties to a note or contract, and 
a suit between them might have been maintained 
thereon in a federal court, any subsequent assignee 
might have maintained such action, provided he was 
also a citizen of a state other than that in which 


Fidelity & Guaranty Co. v. City of 
Asheville. C.C.A.N.C., 86 F.2d 966— 
Staples v. Central Surety & Insur¬ 
ance Corporation, C.C.A.Okl., 62 
F.2d 650—^American Surety Co. of 
New York v. Lewis State Bank, 
C.C.A.Fla., 58 F.2d 559—Fidelity 
& Deposit Co. of Maryland v. 
Farmers’ Bank of Bates County. 
C.C.A.MO.. 44 F,2d 11, certiorari 
denied Farmers Bank v. Fidelity & 
Deposit Co. of Maryland, 51 S.Ct. 
213. 282 U.S. 901, 75 L.Ed. 793— 
Claiborne Parish School Board v. 
Fidelity & Deposit Co. of Maryland, 

C. C.A.La., 40 F.2d 677—Orange Ice, 
Light & Water Co. v. Texas Com¬ 
pensation Ins. Co., C.C.A.Tex., 278 
F. 8. 

National Ben-Franklin Fire Ins. 
Co. of Pittsburgh, Pa., v. Geary, 

D. C.Mo., 29 F.Supp. 136—^National 
Fire Ins. Co. of Hartford, Conn., v. 
Alexander, D.C.Mo., 29 F.Supp. 133. 

6. U.S.—Commercial Nat. Bank v. 
Simmons, C.C.Ohlo, 6 F.Cas.No.3,- 
062, 1 Fllpp. 449. 

7. U.S.—Chicago Bank of Commerce 
V. McPherson, C.C.A.Mich., 62 F.2d 
393, certiorari denied 53 S.Ct. 596, 
289 U.S. 736. 77 L.Ed. 1484. 

25 C.J. p 768 note 91. 

8 . U.S.—Ingersoll v. Coram, Mass., 
29 S.Ct. 92, 211 U.S. 835, 53 L.Ed. 
208. , 


9. U.S.—Power & Irrigation Co. of 
Clear Lake v. Capay Ditch Co., 
Cal., 226 F. 634, 141 C.C.A. 390— 
Kobe Peters Land Co. v. Farr, 
WIs., 188 F. 10, 110 C.C.A. ICO. 

10. U.S.—Kobe Peters Land Co. v. 
Farr, C.C.Wis., 170 F. 644, reversed 
on other grounds 188 F. 10, 110 C.C. 
A, 160. 

11. U.S.—Hay v. Alexandria & W. 
R. Co., C.C.Va., 20 F. 15. 

12. U.S.—Commonwealth SS. Co. v. 
American Shipbuilding Co., D.C. 
Ohio, 197 F. 780. 

13. U.S.—Stanwood v. Wishard, C.C. 
Iowa, 134 F. 969. 

Z& oredltors* suit against snhsorlb* 
STS of corporate stock for proportion¬ 
ate part of unpaid balance necessary 
to creditors’ claims, the federal dis¬ 
trict court had Jurisdiction because 
of diversity between plaintiiYs and 
defendants, notwithstanding citizen¬ 
ship of Judgment creditor of corpo¬ 
ration, who assigned Judgment to 
plaintiff, since the suit was not on 
the Judgment, but on the contractual 
liability of defendants because of 
stock subscription. 

U.S.—Reagan v. Midland Packing Co., 
D.C.Iowa, 298 F. 500, affirmed, C.C. 
A., 8 F.2d 954. 

14. U.S.—Brown v. Fletcher, N.Y., 
85 S.Ct. 750, 287 U.S. 588, 59 L.Ed. 
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1128—Brown v. Fletcher, N.Y., 35 
S.Ct. 164, 236 U.S. 689, 69 L.Ed. 
874. 

15. U.S.—Crown Orchard Co. v. Den¬ 
nis, S.C., 229 F. 662, 144 C.C.A. 
62 . 

25 C.J. p 763 note 99. 

18. U.S.—Portage City Water Co. v, 
Portgage, C.C.Wis., 102 F. 769. 

26 C.J. p 764 note 1. 

17. U.S.—Bobyshall v. Opp<'nh» lrnor, 
Pa., 3 F.Ca8.No.l,592, 4 Wash.C.C. 
482. 

18. U.S.—Paige v. Rochester, C.C. 
Vt., 137 F. 663. 

26 C.J. p 764 note 3. 

Action on contract Toy benelLoial 
owner after assignment from nomi¬ 
nal party, who entered into contract 
in own name for benefit of such ben¬ 
eficial owner, could be maintained 
notwithstanding statute. 

U.S.—Skelly Oil Co. v. Cassidy, C.C.A. 
Okl., 298 F. 699. 

19. U.S.—Conn v. Chics r^o. B. & Q. 
R. Co., C.aiowa, 48 F. 177. 

80. U.S.—Briggs v. French, C.C. 
Mass., 4 F.CaB.No.1,871, 2 Sumn. 
251. 

21. U.S.—Llpschltz V. Napa Fruit 
Co., N.T., 223 F. 698, 189 C.C.A. 
228. 

Moore Bros. Glass Co. v. Drevet 
Mfg. Co.. C.C.N.Y.. 154 F. 737. 
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defendant resided,*22 and it was immaterial that an 
intermediate assignee was a resident of the same 
state,23 or of a tcrritory,24 or that after making the 
assignment the assignor ceased to exist.25 

New promise to assignee. Where the obligor in 
a chose in action, or his successor in interest, con¬ 
sented to an assignment thereof and agreed to pay 
the assignee, there was a new and independent 
contract on which suit was based, and the citizen¬ 
ship of the assignee controlled and that of the as¬ 
signor was immaterial ;26 but this rule had no ap¬ 
plication where the main object of the suit was 
the foreclosure of a mortgage, to which plaintiff 
must trace title through the assignment, and the 
relief sought by a deficiency judgment against the 
promisor was merely ancillary and incidental to the 
primary purpose of the bill.27 

§ 68. -Actions against Assignees 

The citizenship of defendant governs in determining 
federal Jurisdiction of an action against an assignee, 
without regard to the citizenship of his assignor. 

The citizenship of defendant governs in deter¬ 
mining federal jurisdiction of an action against an 
assignee, without regard to the citizenship of his 

assignor.28 
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§ 69. -Intervention 

An intervention In a proceeding of which the court 
has acquired diversity Jurisdiction will not ordinarily 
oust such Jurisdiction, although under certain circum¬ 
stances the court may be without Jurisdiction to adjudi¬ 
cate as to the rights of the interveners, and under cer¬ 
tain circumstances intervention will be refused to prevent 
ouster of Jurisdiction. Intervention cannot confer di¬ 
versity Jurisdiction where It does not exist in the original 
case. 

While the nature of the intervention as absolute 
or permissive may affect jurisdiction over the in¬ 
tervention as ancillary, and whether it will be 
allowed as such, as discussed supra § 13(4), an 
intervention in a proceeding of which the court has 
acquired diversity jurisdiction, whether such inter¬ 
vention is permissive or of right, will not ordinarily 
oust the jurisdiction of the court,23.60 since it is 
the rule, stated supra § 57, that the jurisdiction of 
a federal court on the ground of diverse citizenship 
depends on the situation existing at the time when 
the action is commenced. Accordingly, it is held 
that jurisdiction of an action between citizens of 
different states is not lost by the intervention of 
new parties who are citizens of the same state as the 
original parties to whom their interests are op- 
posed,22 at least if the suit of which the court has 


22. U.S.—Bassel v. Security Nat. 
Bank of Wichita Falls, Tex., C.C. 
A.Okl., 18 F.2d 574—Ur.^chol v. Por- 
gan, C.C.A.Kan., 297 F. 210—United 
Divers Supply Co. v. Commercial 
Credit Co., C.C.A.Pla., 289 F. 316. 

Union Assur. Soc., Limited, of 
London, Enjcrland, v. Miller, D.C. 
Mo., 29 F.Supp. 127. 

25 C.J. p 764 note 7. 

23. U.S.—Farr v. Ilobe-Poters Land 
Co., Wls.. 188 F. 10, 110 C.C.A. 160. 

25 C.J. p 764 note 8. 

24. U.S.—^Unlon Assur. Soc., Limit¬ 
ed, of London, England, v. Miller, 
D.C.Mo., 29 F.Supp. 127. 

Diversity of citizeiislup formerly not 
predicablc on citizenship in terri¬ 
tory see supra § 66. 

26. U.S.—Metropolitan Life Ins. Co. 

V. Kane, C.C.A.Ind., 117 F.2d 398, 
183 A.L.R. 1163. 

Tradesmen’s Nat. Bank & Trust 
Co. V. Johnson, D.C.Md., 54 F.2d 367. 

26. U.S.—Citizens’ Sav. Bank & 
Trust Co. V. Sexton, Wash., 44 S. 
Ct. 338, 264 U.S. 310, 68 L.Ed. 703. 

Corpus jruzlB Soouudum cited In 
Moynihan v. Elliott, C.A.Fla., 195 
F.2d 863, 365—Kelley v. American 
Sugar Refining Co., C.C.A.Mas8., 
139 F.2d 76, certiorari denied 64 S. 
Ct. 789, 321 U.S. 791, 88 L.Ed. 1081. 

Joseph Miele Const. Co. v. City of 
Niagara Falls, D.C.N.Y., 21 F.Supp. 
442. 

J. I. Case Threshing Mach. Co. v. 


Pulaski County Road Impr. Dist., 

No. 3, D.C.Ark., 210 F. 366. 

46 C.J. p 677 note 65 [a]. 

Assumption or eKteusioa sf original 
obligation 

(1) Where note secured by trust 
deed covering realty was executed to 
a Texas corporation by makers who 
were citizens of Texas, and makers, 
after Texas corporation transferred 
note to an Illinois corporation, sold 
realty to a grantee who was a citi¬ 
zen of Texas and who expressly as¬ 
sumed makers’ obligations on note, 
the Illinois corporation and Its as¬ 
signee could succes-sfully claim fed¬ 
eral Jurisdiction of action against 
grantee on grantee’s contract of as¬ 
sumption, since such contract inured 
to Illinois corporation. 

U.S.—Wil.son V. Alliance Life Ins. 

Co., C.C.A.Tex., 108 F.2d 150. 

(2) Where maker and payee’s as¬ 
signee executed extension agreement 
as to notes, such extension agreement 
constituted a new and independent 
contract, and in view of existence of 
diversity of citizenship between mak¬ 
er and party seeking to enforce prom¬ 
ise to pay made by maker in exten¬ 
sion agreement, action could be main¬ 
tained in federal district court, not¬ 
withstanding absence of diversity of 
citizenship between maker and payee. 
U.S.—Moynihan v. Elliott, C.A.Fla., 

195 F.2d 363. 

27. U.S.—Citizens’ Sav. Bank A 
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Trust Co. V. Sexton, Wash., 44 S. 
Ct. 338, 264 U.S. 310, 68 L.Ed. 703. 

28. U.S.—Brooks v. Laurent, Fla., 91 
F. 647, 39 C.C.A. 201. 

25 C.J. p 764 note 10. 

28.50 U.S.—Hartley Pen Co. v. Lln- 
dy Pen Co., D.C.Cal., 16 F.R.D. 141. 

29. U.S.—Wichita R. & Light Co. v. 
Public Utilities Commission of the 
State of Kansas, Kan., 43 S.Ct. 51, 
260 U.S. 48. 67 L.Ed. 124—Supreme 
Tribe of Ben Hur v. Cauble, Ind., 
41 S.Ct. 338, 255 U.S. 366, 66 L.Ed. 
673. 

Holcomb v. Aetna Life Ins. Co.t 
C.A.Okl., 255 P.2d 677—Amen v. 
Black. C.A.Kan.. 234 F.2d 12, cause 
remanded on other grounds 78 S.Ct. 
630. 355 U.S. 600, 2 L.Ed.2d 523— 
First Trust & Savings Bank v. 
lowa-Wisconsin Bridge Co., C.C.A. 
Iowa, 98 F.2d 416, certiorari denied 
Phoenix Finance Corporation v. 
lowa-Wisconsin Bridge Co., 69 S.Ct. 
243, 305 U.S. 660, 83 L.Ed. 420, re¬ 
hearing denied 59 S.Ct. 366, 305 U.S. 
676, 83 Li.Ed. 437—^Associated Press 
V. KVOS, Inc., C.C.A.Wash., 80 P.2d 
675, reversed on other grounds 57 
S.Ct. 197, 299 U.S. 269, 81 L.Ed 
183—City of Shldler v. H. C. Speer 
A Sons Co., C.C.A.Okl., 62 F.2d 544 
—^Boynton v. Moffat Tunnel Im¬ 
provement Dist., C.C.A.Colo., 57 F, 
2d 772, certiorari denied Moffat 
Tunnel Improvement Dist. v. Boyn¬ 
ton, 63 S.Ct. 20. 287 U.S. 620, 77 
L.Ed. 638—Cohn v. Cities Service 
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acquired diversity jurisdiction is a class action^o the 
subsequent proceeding is ancillary to the main 
case,31 or the intervener claims an interest in the 
property before the court.®^-^ 

However, the court is without jurisdiction to 
adjudicate as to the rights of the interveners,32 un¬ 
less they represent an interest already before the 
court,33 or claim an interest in property in the 
possession of the court.34 Thus, even where the 
right to intervene is not absolute, the court may, in 
its discretion, permit intervention without losing 
jurisdiction over an action originally based on 
diversity of citizenship, if the action is in rem,34-6 
or is one analogous to an in rem proceeding.3^.10 

In the absence of a class suit34.i6 or a res within 
the custody of the court,34.20 each permissive inter¬ 


vention, under Rule 24 (b) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., must be supported by 
its own independent grounds of federal jurisdic- 
tion,34.25 and jurisdiction may not depend on that 
of the main suit.34.30 

The effect on jurisdiction of a subsequent change 
of parties generally is discussed supra § 57. 

Refusal of intervention. It has been held that 
since the court may be ousted of jurisdiction where 
intervention by a new party who is a citizen of the 
same state as the original parties to whom their 
interests are opposed, if permitted, is not ancillary 
to the main action, but would graft thereon a wholly 
new suit between the intervener and some of the 
parties,34-35 such intervention by a citizen of the 


Co., C.C.A.N.Y., 45 F.2d 687—Elder 
V. Western Mining: Co., C.C.A.Colo., 
280 F. 669. 

Park v. New York, L. E. & W. R. 
Co.. C.C.N.Y,, 70 P. 641. 

Golconda Petroleum Corp. v. Pe¬ 
trol Corp., D.C.Cal., 46 F.Supp. 23 
—Smith Land Co. v, Fuhriman. D. 
C.Idaho, 36 F.Supp. 667—Central R. 
Co. of New Jersey v. Central Htui- 
over Bank & Trust Co., D.C.N.Y., 29 
F.Supp. 826. 

Detroit & Security Trust Co. v. 
Finance Service Co., D.C.Mich, 43 
F.2d 699—H.addcn v. Fidelity & De¬ 
posit Co. of Maryland, D.C.Id.aho, 
34 F.2d 680. 

25 C.J. p 764 note 12. 

Intervention: 

Generally see Parties §8 63-71. 

In equity see Equity 8§ 160--163. 
Citizenship of coplaintiffs or code¬ 
fendants see supra § 58. 

Necessity of diversity of citizenship 
in third-party practice see Federal 
Civil Procedure 8 122. 

“Ordinarily, an intervenor must ac¬ 
cept the proceeding as he finds it at 
the time of his intervention, and his 
inclusion after Jurisdiction has been 
established does not oust such Juris¬ 
diction." 

U.S.—Johnson v. Middleton, C.A.Ill., 
176 F.2d 536. 537. 

30. U.S.—Dickinson v. Burnham, C. 
A.N.y., 197 P.2d 973, certiorari de¬ 
nied 73 S.Ct. 169, 344 U.S. 876, 97 
L.Ed. 678—Boesenberg v. Chicago 
Title and Trust Co., C.C.A.Ill., 128 
F.2d 246, 141 A.L.R. 666—Johnson 
V. Riverland Levee Dist., C.C.A. 
Mo.. 117 F.2d 711, 134 A.L.R. 326. 

Shipley v. Pittsburgh & L. E. R. 
Co., D.C.Pa., 70 F.Supp. 870. 

Stockholders’ derivative action 

Where diversity of citizenship ex¬ 
isted between original plaintiffs and 
defendants in stockholders* deriva¬ 
tive action, Intervention of thirteen 
additional stockholders as plaintiffs 
would not divest federal district 


court of Jurisdiction notwithstand¬ 
ing fact that they were citizens of 
same state as defendants. 

IT.S.—Wclnstock v. Kallet, D.C.N.Y., 
11 F.R.D. 270. 

31. U.S.—Virginia Elec. & Power Co. 
V. Carolina Peanut Co., C.A.N.C., 
186 P.2d 816—^Johnson v. Riverland 
Levee Dist, C.C.A.Mo., 117 F.2d 711, 
134 A.L.R. 326. 

Knapp V. Hankins, D.C.Ill., 106 
F.Supp. 43—Glover v. MePaddin, D. 
C.Tex., 99 F.Supp. 386, affirmed, C. 
A., 205 P.2d 1, certiorari denied 74 
S.Ct 227, 346 U.S. 900, 98 L.Ed. 400, 
rehearing denied 74 S.Ct. 376, 346 
U.S. 940, 98 L.Ed. 427—Saunders v. 
Baltimore & O. R. Co., D.C.W.Va., 
63 F.Supp. 705. 

Galbraith v. Bond Stores, D.C. 
Mo., 4 F.R.D. 319—Morris, Wheeler 
& Co. V. Rust Engineering Co., D. 
C.Del.. 4 F.R.D. 307—U. S. Fidelity 
& Guaranty Co. v. Janich, D.C.Cal., 
3 F.R.D. 16. 

31.5 Ootenants 

In trespass to try title, cotenants 
of plaintiffs could intervene to pro¬ 
tect their interests in land, and fact 
that intervening cotenants and some 
defendants were citizens of same 
state did not destroy original Juris¬ 
diction based on diversity of citizen¬ 
ship. 

U.S.—McComb v. McCormack, C.C.A. 
Tex., 159 P.2d 219. 

32. U.S.—Theobald-Jansen Electric 
Co. V. P. H. Meyer Co., C.C.A.N.M., 
77 P.2d 27—Cochrane v. W. F. 
Potts Son & Co., C.C.A.Pla., 47 F. 
2d 1026—Gaddis v. Junker, D.C. 
Tex., 27 F.2d 166. 

25 C.J. p 764 note 13. 

Znterventiou dlsmlBsed 
U.S.—Asher v. Bone, C.C.A.Idaho, 100 
P.2d 315. 

Taylor-McCulloch Corporation v. 
Humble Oil & Refining Co., D.C. 
Tex., 29 F.Supp. 312. 

Dismisial of orovs hill 
Defendant’s cross* bill against cit- 
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Izen of same state Intervening with¬ 
out right must be dismissed for lack 
of Jurisdiction. 

U.S.—Prince v. Childs Co., C.C.A.N. 
Y., 23 F.2d 605. 

33. U.S.—Newton v. Gage, C.C.CaL, 
le.') F. 698. 

34. U.S.—Newton v. Gage, C.C.Cal., 
155 F. 698—United Electric Securi¬ 
ties Co. V. Louisiana Electric Light 
Co., C.C.Cal., 68 F. 673. 

Glover v. MePaddin, D.C.Tex., 99 
F.Supp. 385, affirmed, C.A., 20.'’i F.2d 
1, certiorari denied 74 S.Ct. 227, 
346 U.S. 900, 98 L.Ed. 400, rehear- 
ing denied 74 S.Ct. 376, 346 U.S. 
940, 98 L.Ed. 427. 

26 C.J. p 764 note 16. 

34.5 U.S.—Curtis v. American Bo<ik 
Co., D.C.N.Y., 137 F.Supp. 950. 
34.10 U.S —Curtis v. American 
Book Co., supra. 

34.15 U.S.—Glover v. MePaddin, D. 
C.Tex., 99 F.Supp. 385, affirmed, C. 
A., 205 F.2d 1, certiorari denied 
74 S.Ct. 227. 346 U.S. 900, 98 L.Ed. 
400, rehearing denied 74 S.Ct. 370, 
346 U.S. 940, 98 L.Ed. 427. 

34.20 U.S.—Glover v. McFaddin, su¬ 
pra. 

34.25 Zndepaiideat Juxisdlction held 
to exist 

In action by several tenants In 
common against other tenants in 
common in trespass to try title to 
realty, defendants' motion to dismi.ss 
that group of interveners who sought 
to align themselves with plaintiff 
and who had complete diversity of 
citizenship with defendants would be 
denied. 

U.S.—Glover v. McFaddin, supra. 
34.30 U.S.—Glover v. McFaddin, su¬ 
pra. 

34.35 U.S.—Ruck v. Spray Cotton 
Mills, D.C.N.C., 120 F.Supp. 944— 
Glover v. McFaddin, D.C.Tex., 99 
F.Supp. 385, affirmed, C.A., 205 F.2d 
1, certiorari denied 74 S.Ct. 227, 
346 U.S. 900, 98 L.Ed. 400, rehear- 
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same state as the original parties will be refused,34.40 
in the absence of the establishment of independent 
grounds for jurisdiction,34.45 at least where the 
party seeking to intervene is not indispensable.34-60 
Likewise, the intervention of a new party who is 
not indispensable, and whose presence would defeat 
the jurisdiction, will be refused where the case is 
not a class action and there is no ancillary jurisdic¬ 
tion of the new party's claim.34.55 

A federal court has refused to permit the inter¬ 
vention as defendants of citizens of the same state 
as plaintiff, who were not necessary parties defend¬ 
ant, and who were, the court assumed, probably 
omitted as defendants for the reason that their 
joinder wcaild have prevented the court from taking 
jurisdiction and a similar view has been ex¬ 
pressed where citizens of the same state as defend¬ 
ants sought to intervene as plaintiffs,3<> although it 
has been considered that whore plaintiff voluntarily 
assented to such unauthorized intervention, he must 
suffer the consequences in a dismissal for lack of 

jurisdiction.37 

Where persons who were citizens of the same 
state as defendant intervened as plaintiffs, and the 
bill was subsequently dismissed, the court refused, 


after such dismissal, to allow the filing of amend¬ 
ments to the bill of complaint, because these would 
result in a suit in which a number of the plaintiffs 
were citizens of the same state as defendant.^® 

Intervention as conferring jurisdiction. Since in¬ 
tervention presupposes the actual pendency of a law¬ 
suit based on proper jurisdiction, as discussed in 
Federal Civil Procedure § 130, and jurisdiction de¬ 
pends on the situation existing at the time when the 
action is commenced, as discussed supra § 57, in¬ 
tervention cannot confer diversity jurisdiction where 
no such jurisdiction exists in the original case.33.5 
The federal court cannot by intervention be given 
jurisdiction to grant relief which it would not have 
had if sought in the original suit.33 

Indispensable parties. The rule that jurisdiction 
of an action between citizens of different states is 
not lost by the intervention of new parties who 
are citizens of the same state as the original parties 
to whom their interests are opposed, discussed above, 
applies when the new or intervening parties are not 
indispensal)le,39-5 jf such intervention is without 
collusion and authorized by procedural rules 
but when, by intervention, the new parties who are 


Ing denied 74 S.Ct 376, 346 U.S. 940. 
98 LEd, 427. 

Baltimore & O. R. Co. v. Thomp¬ 
son, D.C.Mo.. 8 F.R.D. 90. 

34.40 U.S.—Glover v. MePaddin, D. 
C.Tex., 99 P.Supp. 385, aflirmed, C. 
A., 205 F.2d 1, certiorari denied 74 
S.Ct. 227, 346 U.S. 900. 98 L.Ed. 
400, rehearing denied 74 S.Ct. 376, 
346 U.S. 940, 98 L.Ed. 427—Ameri¬ 
can Bowling Supply Co. v. A1 Mar¬ 
tin, Inc., D.C.Kan., 96 P.Supp. 35. 

Telegraph Delivery Service v. 
Florists Tel Service, D.C.K.T., 12 
F.RP. 342—.Baltimore & O. R. Co. 
v. Thompson, D.C.Mo., 8 F.R.D, 96. 
34.45 U.S.—McCarthy v. Autocar 
Co., D.C.Pa., 18 F.R.D. 282. 

34.50 U.S.—^American Bowling Sup¬ 
ply Co. V. A1 Martin, Inc., D.C.Kan., 
96 P.Supp. 35. 

34-55 U.S.—Glover v. McFaddln, D. 
C.Tex., 99 P.Supp. 385, afllrined, C. 
A., 205 F.2d 1, certiorari denied 74 
S.Ct. 227, 346 U.S. 900, 98 L.Ed. 
400, rehearing denied 74 S.Ct. 376, 
346 U.S. 940, 98 L.Ed. 427. 
Zuterventioii hy stats 

In diversity suit to establish title 
to and recover possession of oll-and- 
gas leas(’hold estate In land, to re¬ 
move clouds from title and to enjoin 
Interference with use, allowing state 
of Texas to intervene to assert claim 
as owner of bed under navigable wa¬ 
ters was error since it would intro¬ 
duce a new litigant who was not an 
Indispensable party and whose pres¬ 


ence would destroy court’s Jurisdic¬ 
tion. 

U.S.—Humble Oil & Refining Co. v. 
Sun Oil Co., C.A.Tex.. 190 F.2d 191, 
rehearing denied 191 F.2d 705, cer¬ 
tiorari denied 72 S.Ct. 367, 342 U.S. 
920, 96 L.Ed. 687. 

35. U.S.—Kaus v. American Surety 
Co., D.C.Iowa, 199 P. 972. 

36. U.S.—Forest Oil Co. v. Crawford, 
Pa.. 101 P. 849. 42 C.C.A. 54. 

Drake v. Goodridge, C.C.N.T., 7 
F.Cas,No.4,062, 6 Blatchf. 161. 
Intervention as part of collusive plan 
see Infra 8 70. 

XaterventloiL to avoid Jurlsdictioixal 
barrier 

Where attorneys had fifty-nine Cal¬ 
ifornia and two Oregon clients who 
asserted like claims against Califor¬ 
nia defendants, Oregon clients filed 
suit in federal court alleging they 
represented a large group and that 
suit was brought on behalf of all 
such persons, and simultaneously 
motions for leave to file complaints 
in Intervention were filed by Califor¬ 
nia clients. Interventions were only 
for purpose of avoiding Jurisdictional 
barrier, and California clients were 
not entitled to intervene. 

U.S.—Gentry v. Hibernia Bank, D.C. 
Cal., 164 P.Supp. 62. 

37. U.S.—Johnson v. Rivcrland 

Levee Dist., C.C.A.Mo., 117 F.2d 
711, 134 A.L.R. 326—Forest Oil Co. 
V. Crawford, Pa., 101 F. 849, 42 C. 
C.A. 64. 


38. U.S.—ClauBS V. Palmer Union 
Oil Co., D.aCal., 213 F. 286. affirm¬ 
ed 222 F. 870, 138 C.C.A. 296. 

38.5 U.S.—Shipe v. Floral Hill.*?. D. 
C.Mo., 86 F.Supp. 985—Schmoll 
Fils, Inc., V. The Fernglcn, D.C.N. 
Y., 85 F.Supp. 678—Leven.s(m v. 
Little, D.C.N.Y., 75 F.Supp. 675. 

Venue and jurisdlotloa lacking 
Where plaintiff, a resident of Mas¬ 
sachusetts, as a stockholder in a 
Rhode Island corporation which was 
authorized to and was doing business 
in New York, brought a stockholder’s 
derivative action In New York 
against such corporation, against a 
Delaware corporation and against an 
individual resident of Rhode Island, 
venue could not be sustained against 
individual defendant because action 
was not brought within district of 
residence of either plaintiff or de¬ 
fendant, and subsequently permitted 
intervention of a citizen of New 
York as a plaintiff did not confer 
Jurisdiction. 

U.S.—Levenson v. Little, supra. 

39. U.S.—^Kendrick v. Kendrick, C.C. 
A.Tcx., 16 P.2d 744, certiorari de¬ 
nied 47 S.Ct. 472, 273 U.S. 758, 71 L. 
Ed. 877. 

39.5 U.S.—Kentucky Natural Gas 
Corp. V. Duggins. C.C.A.Ky., 165 P. 
2d 1011. 

39.10 U.S.—Northeast Clackamas 
County Elec. Co-op. v. Continental 
Ctts. Co., CA,Or., 221 F.2a 329. 
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brought in are indispensable to the main action, they 
will be aligned with the original parties, plaintiff or 
defendant, and if on such alignment the pre-existing 
diversity is destroyed the district court loses juris¬ 
diction to proceed.^® Certainly this is so where 
the action is in personam and is not a class action.^®*® 

Where defendant obtained an order directing 
joinder of a necessary party plaintiff, who was of 
the same citizenship as defendant, the district court 
could not retain diversity jurisdiction by permitting 
the necessary party to by-pass the order of joinder 
and intervene as a party plaintiff instead.^®-l® 

§ 70. - Collusion to Confer Jurisdiction 

A federal district court does not have Jurisdiction of 
a civil action in which any one has been improperly or 
collusively made a party or Joined in order to invoke the 
Jurisdiction of the court, but Jurisdiction is not defeated 
by the mere fact that the parties prefer to iitigate in the 
federai courts. The fact that a nonresident was induced 
to bring suit, and reimbursed therefor, is not necessarily 
proof of collusion, the test being whether he has control 
of the suit. 

Under the statute, 28 U.S.C.A. § 1359, a federal 


district court does not have jurisdiction of a civil 
action in which any one has been improperly or 
collusively made a party or joined in order to in¬ 
voke the jurisdiction of such court.^®-®® This sec¬ 
tion has continued in full effect the mandate of the 
earlier provision to the effect that jurisdiction be 
withheld, and the suit dismissed, where persons are 
improperly or collusively made parties for the pur¬ 
pose of invoking such jurisdiction.^®*®® Under 
such earlier provision, where diversity of citizen¬ 
ship of adverse parties is brought about by col¬ 
lusion for the purpose of creating a case cognizable 
in a federal court, such court will have no jurisdic¬ 
tion,and the rule in this respect is the same 
in all cases whether in contract or in tort .^2 

On the other hand, the motive of the parties is 
immaterial as long as no wrongful act was perpe¬ 
trated in invoking the jurisdiction of the court 
and jurisdiction is not defeated by the mere fact 
that both parties preferred to litigate the contro¬ 
versy in the federal courts,or that there was a 
previous agreement or understanding between the 


40. U.S.—Johnson v. Middleton, C.A. 
Ill., 175 F.2d 635—Kentucky Natu¬ 
ral Gas Corp. v. Duggrina. C.C.A. 
Ky., 166 F.2d 1011. 

Shlpe V. Floral Hills, D.C.Mo., 
86 F.Supp. 985—Charleston Nat. 
Bank of Charleston, W. Va., v. 
Oberreich, D.C.Ky., 34 F.Supp. 329. 
Necessary, indispensable, and formal 
parties generally see supra 9 60. 
40.5 U.S.—Curtis v. American Book 
Co., D.C.N.Y., 137 F.Supp. 960. 
40.10 U.S.—Curtis V. American Book 
Co., supra. 

40.50 U.S.—^McCoy v. Blakely, C.C.A 
Neb.. 217 F.2d 227. 

First Congregational Church and 
Soc. of Burlington, Iowa v. Evan¬ 
gelical and Reformed Church, D.C. 
N.T., 160 F.Supp. 661—Steinberg 
V. Toro, D.C.Puerto Hico, 96 P. 
Supp. 791. 

*«Oolliisio]i» deflnea 

Under the statute providing a dis¬ 
trict court shall not have Jurisdic¬ 
tion of a civil action In which any 
party by assignment or otherwise has 
been improperly or ‘'collusively" 
joined to invoke the Jurisdiction of 
the court, the term "collusion” indi¬ 
cates a secret agreement and cobper- 
tion for a fraudulent purpose, and to 
make use of a state law to obtain di¬ 
versity of Jurisdiction even though 
the object might be a high verdict in 
a federal court is not "collusive" 
within the statute. 

U.S.—Corabl v. Auto Racing, Inc., C. 

A.Pa., 264 F.2d 784. 

■Otopropexly** defined 
Under the statute providing a dis¬ 
trict court shall not have Jurisdic¬ 


tion of a civil action In which any 
party by assignment or otherwise 
has been improperly or collusively 
Joined to Invoke jurisdiction of the 
court, the word "improperly" con¬ 
notes impropriety. 

U.S.—Corabl v. Auto Racing, Inc., su¬ 
pra. 

40.55 U.S.—Steinberg v. Toro, D.C. 

Puerto Rico, 96 F.Supp. 791. 
Dismissal where parties are improp¬ 
erly made or Joined see Federal 
Civil Procedure 9 803. 

41. U.S.—Jaffe v. Philadelphia & W. 
R. Co,, C.A.Pa., 180 F.2d 1010— 
French v. Jeffries, C.C.A.lll., 149 
F.2d 655, certiorari denied 66 S.Ct. 
93, 326 U.S. 75.5, 90 L.Ed. 453— 
Hobbs V. Mitchell, C.C.A.Kan., 80 
F.2d 176. 

26 C.J, p 766 note 21. 

Collusive change of residence see in¬ 
fra 9 71. 

Collusive incorporation to confer fed¬ 
eral Jurisdiction see supra 9 63(2). 
Facts not showing collusion 
U.S.—Aiken v. Insull, C.C.A.I11., 122 
P.2d 746—Curb and Gutter Diet. 
No. 37 of City of Fayetteville v. 
Parrish, C.C.A.Ark., 110 F.2d 902. 

Corpus gurls Scenndum olted in 
First Congregational Church and 
Soc. of Burlington, Iowa v. Evan¬ 
gelical and Reformed Church, D.C. 
N.T., 160 F-Supp. 661, 662. 

Benedict v. Seiberling, D.C.Ohio, 
17 F.2d 841. 

26 C.J. p 766 note 21 [ej. 

42. U.S.—Cerrl v. Akron-People’s 
Tel. Co., D.aOhio, 219 F. 286. 

43. U.S.—Corabl v. Auto Racing, 
Inc., C.A.Pa., 264 F.2d 784—McCoy 
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V. Blakely. C C.A.Neb., 217 F.2d 227 
—Jaffe V. Philadelphia & W. R. Co., 
C.A.Pa., 180 F.2d 1010—ICentucky 
Natural Gas Corp. v. Duggins, C.C. 
A.Ky., 166 F.2d 1011—Curb and 
Gutter Dist. No. 37 of City of Fay¬ 
etteville v. Parrish, C.C.A.Ark., 110 
F.2d 902—Sias v. Johnson, C.C.A. 
Mich., 86 F.2d 7 6 C—Harrison v. 
Love. C.C.A.Mlch., 81 F.2d 115. 

Krivan v. Hourlean, D.C.Pa., 117 
F.Supp. 908—Hopkins v. Pennsyl¬ 
vania Power & Light Co„ D.C.Pa., 
112 F.Supp. 136—Jaffe v. Philadel¬ 
phia & W. R. Co., DC.Pa., 80 P. 
Supp. 416—Grelf v. Sears, Roebuck 
& Co., D.C.Idaho, 48 F.Supp. 242. 
Appointment of executor or adminis¬ 
trator from other state in order to 
effect diversity of citizenship see 
supra § 61. 

"^VTien a suitor comes within the 
requirements of diversity Jurisdic¬ 
tion, he should be able to successful¬ 
ly invoke it, whatever his reasons, 
and a refusal to exercise Jurisdiction 
in such cases would thwart the very 
purpose for which Jurisdiction was 
conferred.” 

U.S.—Steinberg v. Toro, D.C.Puerto 
Rico, 96 F.Supp. 791, 796. 

44. U.S.—Curb and Gutter Dist. No. 
87 of City of Fayetteville v. Par¬ 
rish, C.C.A.Ark., 110 P.2d 902—Ex 
parte Relmar Holding Co., C.C.A. 
N.Y., 61 P.2d 941, certiorari denied 
Relmar Holding Co. v. Manton, 63 
S.Ct. 405, 288 U.S. 614, 77 L.Ed. 
987—Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab St Transfer Co., C,C.A.Ky., 
16 F.2d 509, affirmed 48 S.Ct. 404, 
276 U.S. 518, 72 L.Ed. 681, 67 A.L.R. 
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parties that the suit should be brought in the fed¬ 
eral court.^5 

Accordingly, the decisions have been very liberal 
in permitting parties to make a studied effort to 
name parties over whom the court will have juris¬ 
diction,**-® as long as it does not appear that the 
action is a collusive one to confer such jurisdiction 
on a federal court which would otherwise not have 
it,46.10 and as long as the rights of other parties 
not represented will not be jeopardized by the ad- 
judication.*5.i6 Jt is the right of those who contem¬ 
plate bringing a suit to select as adversaries all 
against whom any substantial relief is sought.** 

Certainly, the fact that plaintiffs sought to con¬ 
fine their number to nonresidents in order to meet 
the requirements of federal diversity jurisdiction 
does not constitute such collusion as would cause 
the district court to refuse to entertain the ac¬ 
tion ;**•* and the fact that other resident parties 
intervened in the suit later does not make the com¬ 
bined proceeding an improper one which would 
defeat federal jurisdiction on the ground of collu¬ 
sion,although such intervention may defeat 
jurisdiction on other grounds, as discussed supra 
S 69. 

The effect of assignments of choses in action as 
conferring jurisdiction on the federal courts is dis¬ 
cussed supra § 67 a, and the effect of conveyances 
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and transfers of the subject matter of an action as 
conferring or defeating such jurisdiction, infra 
§ 72. 

Reimbursemefit of plaintiff by others; control of 
suit. The fact that a nonresident is induced to bring 
suit and reimbursed for his expenses by another 
or others equally interested but disabled to sue is not 
necessarily proof of collusion.**-^* However, if, 
to these factors, is added proof that plaintiff, thus 
induced and reimbursed, is not in fact the master 
of the litigation, and has surrendered or never 
had control of the suit, such control reposing in 
another who cannot sue because of nondiversity, 
then collusion is present.** ^® 

§ 71. - Change of Citizenship or Resi¬ 

dence 

in accordance with ruies governing domiclie, and 
continuance or loss thereof, citizenship for purpose of 
federal Jurisdiction may be changed by change of resi¬ 
dence with intent to reside Indefinitely In the new place; 
and it is immaterial that the change, if bona fide, was 
made for the purpose of acquiring the right to sue or be 
sued in federal court. A change of citizenship after 
commencement of the action does not divest or confer 
Jurisdiction. 

In accordance with the rules governing domicile, 
and the continuance or loss thereof, generally, dis¬ 
cussed in Domicile § 13, citizenship for the purpose 
of federal jurisdiction may be changed by a change 
of residence,*'^ with an intention to reside perma- 


426—Brown y. Duilin, C.C.A.Ky., 13 
F.2d 708. 

25 C.J. p 766 note 24. 

4U5. U.S.—Pennsylvania Steel Co. v. 
New York City R. Co., C.C.N.T., 167 
F. 440, petitions dismissed 28 S.Ct. 
219, 208 U.S. 90, 62 L.Ed. 403—Mer¬ 
cantile Trust Co. V. Texas «& P. R. 
Co., C.C.Tex., 61 F. 629, modified on 
other grounds 14 S.Ct. 1047, 164 
U.S. S62, 38 L.Ed. 1014. 

45.5 U.S.—Johnson v. Middleton, C. 

A.I11., 176 P.2d 536. 

45.10 U.S.—Johnson v. Middleton, 
supra. 

45.15 U.S.—Johnson v. Middleton, 
supra. 

40. U.S.—Garrett v. New York 
Transit & Terminal Co., C.C.N.Y., 
29 P. 129. 

;rolader defeattnar federal Jurisdiction 

(1) Mere Joinder of resident as de¬ 
fendant in state court action against 
nonresident for purpose of defeating 
federal court's Jurisdiction does not 
confer jurisdiction on federal courts, 
If cause of action exists against resi¬ 
dent defendant. While action need 
not succeed in order to justify join¬ 
der of resident defendant with non¬ 
resident defendant In state court ac¬ 
tion for purpose of defeating federal 


court’s Jurisdiction, there must be 
reasonable ground to believe that 
cause of action against resident has 
merit and it must be stated in good 
faith. 

U.S.—Clancy v. Brown, CC.A.Mo., 71 
F.2d 110. 

(2) Joinder of nonresident oil com¬ 
pany with resident agent and truck 
driver as defendants in action for 
injuries caused by collision with 
truck was not fraudulent, where lia¬ 
bility of defendants was Joint. Un¬ 
ambiguous employment contract, 
rather than how it is construed by 
parties thereto, controls in determin¬ 
ing question of fraudulent Joinder; 
and liability of defendants must be 
determined according to state law. 
U.S,—Yoes V, Continental Oil Co., D. 

C.Ark., 6 F.Supp. 676. 

46.5 U.S.—^First Congregational 
Church and Soc. of Burlington, 
Iowa v. Evangelical and Reformed 
Church, D.C.N.Y., 160 F.Supp. 661. 
Attorney's seleotloa of parties to rep. 
reseat 

In action by nonresident heir of de¬ 
ceased ward to set aside a lease exe¬ 
cuted by her committee for fraud, 
refusal of plaintiffs attorney to rep¬ 
resent any of the resident heirs In 
order to be able to bring action in 
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federal district court was not collu¬ 
sion which would destroy federal 
jurisdiction. 

U.S,—Kentucky Natural Gas Corp. v. 

Duggins, C.C.A.Ky., 165 F.2d 1011. 
46.10 U.S.—^Kentucky Natural Gas 
Corp. v. Duggins, supra. 

46.15 U.S.—First Congregational 
Church and Soc. of Burlington, 
Iowa V. Evangelical and Reformed 
Church. D.C.N.Y., 160 F.Supp. 661. 

Matthies v. Seymour Mfg. Co., 
D.C.Conn., 23 F.R.D. 64. 

46.20 Surrender of ooutrol not shown 
U.S.—First Congregational Church 
and Soc. of Burlington, Iowa v. 
Evangelical and Reformed Church, 
D.C.N.Y., 160 F.Supp. 661. 

Matthies v. Seymour Mfg. Co.. D. 
C.Conn., 23 P.R.D. 64. 

47. U.S.—^Maple Island Farm v. Bit- 
terling, C.A.Minn., 196 F.2d 56, cer¬ 
tiorari denied 73 S.Ct. 40, 344 U. 
S. 823, 97 L.Ed. 648—Shoaf v. Fitz¬ 
patrick, C.C.A.Tenn.. 104 P.2d 290, 
certiorari denied 60 S.Ct. 295, 308 
U.S. 620, 84 L.Ed. 518. 

Seideman v. Hamilton, D.C.Pa., 
173 F.Supp. 641—^Anderson v. Splint 
Coal Corporation, D.C.Ky., 20 F. 
Bupp. 233. 

26 C.J. p 766 note 81. 
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nently or indefinitely in the new place of residence, 
or, negatively expressed, without any present inten¬ 
tion of not residing there permanently or indefinite¬ 
ly,^^ although a mere intention to remove from one 
place to another is not sufficient to constitute a 
change of citizenship.^o 

Capacity to change domicile or citizenship. In 
accordance with the rules governing capacity to 
acquire or change domicile generally, discussed in 
Domicile § 12, an infant cannot acquire or change 
a domicile or citizenship separate from that of his 
parents unless he has been emancipated.50.5 in 
the case of a mental incompetent there can be no 
change of domicile or citizenship unless he acquires 


36 C.J.S- 

sufficient understanding and mental capacity to make 
an intelligent choice.50.io The fact that a citizen of 
one state is incarcerated in a penitentiary in anoth¬ 
er state does not change his domicile or residence, 
which remains as it was before his imprison- 

ment.50.i6 

Change of residence for jurisdictional purposes. 
Where a person removes from one state to another 
for the sole purpose of enabling him to sue or be 
sued in a federal court, he does not thereby acquire 
a domicile or residence which will confer jurisdic¬ 
tion ;5i but where a person makes an actual bona 
fide change of residence with the intention of re¬ 
maining in his new domicile, so as to become a citi- 


48. TJ.S.—Shoaf v. Fitzpatrick. C.C. 
A.Tenn., 104 F.2d 290, certiorari 
denied 00 S.Ct. 295. 308 U.S. 620. 84 
L.Kd. 518. 

Stockyards Nat. Bank of South 
Omaha v. Bragg, C.C.A.Utah. 293 
F. 879. 

Scideman v. Hamilton. D.C.Pa., 
173 F.Supp. 641—^Anderson v. Splint 
Coal Corporation. D.C.Ky., 20 F. 
Supp. 233—Baker v. Keck, D.C.Ill., 
13 P.Supp. 486. 

Scott V. Pennsylvania R. Co., D.C. 
Pa.. 9 F.R.D. 27. 

25 C.J. p 7G5 note 32. 

XTaosssary Intention lacking 

(1) Where minor, supported prin¬ 
cipally by his parents, resided in 
college town in Louisiana as a stu¬ 
dent and only returned to his par¬ 
ents’ home in New York during vaca¬ 
tion periods, and minor did not in¬ 
tend to remain permanently in Louisi¬ 
ana or to abandon his domicile in 
New York, minor had not changed 
his domicile to Louisiana so that di¬ 
versity action could be maintained 
against him in Louisiana federal dis¬ 
trict court by Louisiana citizen, not¬ 
withstanding minor became register¬ 
ed voter in Louisiana on reaching 
age twenty-one prior to entering 
upon his military service. 

U.S.—Bell V. Milsak, D.C.La., 106 F. 
Supp. 219. 

(2) Where plaintiff, who formerly 
lived with parents in Massachusetts, 
was based in Connecticut after re¬ 
placing sick man and thereafter lived 
in Connecticut and paid old-age pen¬ 
sion tax there, although he visited 
parents about twice a month, re¬ 
ferred to Brookline, Mas.s., as his 
home, filed federal income tax re¬ 
turns at Boston, and permitted his 
money, stock.s, and bonds to remain 
in Massachusetts, plaintiff did not ac¬ 
quire a domicile in Connecticut on 
which claim of diversity of citizen¬ 
ship for purpose of federal court 
jurisdiction could be based. 

U.S.—Sherman v. Roosevelt, D.C. 
Mass., 48 F.Supp. 434. 

49. U.S.—Gilbert v. David, Conn., 35 


sot. 164, 235 U.S. 561, 569, 69 L. 

Ed 360. 

Maple Island Farm v. Bltterllng, 
C.A.Minn., 196 F.2d 55, certiorari 
denied 73 S.Ct. 40, 344 U.S. 823. 97 
L.Ed. 648—Granite Trading Cor¬ 
poration V. Harris, C.C.A.N.C., 80 
F.2d 174. 

Scideman v. Hamilton, D.C.Pa., 
173 F.Supp. 641. 

Pa.—Price v. Price, 27 A. 291, 166 
Pa. 617. 

XndefliLite InteiLtloa to ohange 

Where defendant’s family lived in 
Arizona in house to which defendant 
always returned after absences, and 
house was permanent type of struc¬ 
ture owned by defendant, and de¬ 
fendant paid taxes in Arizona, reg¬ 
istered his automobile there and 
made frequent and determined efforts 
to sell property and former home 
owned by him in Illinois, defendant 
was a resident of Arizona for pur¬ 
pose of diversity action even if he 
lived in Arizona for his health and 
that of his family and intended to re¬ 
turn to Illinois. 

U.S.—^Auler v. Melrose, D.C.I11., 102 
F.Supp. 28. 

Occasional weekends ont of state 

Where husband who was a citizen 
of Pennsylvania, and wife moved to 
New York, lived at variou.s addresses 
therein from 1940 to 1949, and dur¬ 
ing such years husband paid resi¬ 
dent New York state income taxes, 
was registered voter in state, owned 
automobile registered in New York, 
and had New York automobile op¬ 
erator’s license and listed New York 
City as his residence on his federal 
income tax returns, even though hus¬ 
band’s domicile for purpose of diver¬ 
sity of citizenship was not con¬ 
clusively established in New York, 
husband did not intend to change his 
domicile from New York to Pennsyl¬ 
vania when wife. In 1949, moved to 
Pennsylvania, established residence 
there, and husband spent week-ends 
with her. 

U.S.—Jennings v. Pantl, D.C.Pa., 96 
F.Supp. 264. 
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50. U.S.—Scideman v. Hamilton, D. 
C.Pa., 173 F.Supp. 641. 

McHaney v. Cunningham, D.C. 
La., 4 F.2d 725. 

25 C.J. p 766 note 34. 

Intention to move in fntnre 
Where a person residing with his 
family and doing business in one 
state leaves his family at home and 
goes to another state, and engages 
in business there abso, and remains 
for a month, with the intention of 
subsequently changing his place of 
residence permanently to the latter 
state, such temporary residence and 
intention to remove will not affect 
his citizenship. 

U.S.—State Savings Ass’n v, Howard, 
C.C.Mo., 31 P. 433. 

50.5 Separate domicile acquired 
An emancipated minor eighteen 
years and five months old who left 
Missouri home of his parents with 
their consent to make his way in the 
world, who obtained employment in 
Kansas where he resided for some 
three months when he was called in¬ 
to the army, acquired a domicile in 
Kansas and hence such minor's ac¬ 
tion against Kansas resident brought 
thirteen days after minor moved to 
Kansas was not maintainable in fed¬ 
eral court for lack of diversity of 
citizenship. 

U.S.—Spurgeon v. Mlsson State Bank, 
C.C.A.Mo., 161 F.2d 702, certiorari 
denied 66 S.Ct. 682, 327 U.S. 782, 
90 L.Ed. 1009. 

50.10 U.S.—Poster v. Carlin, C.A. 
Va., 200 P.2d 943. 

50.15 U.S.—Shaffer v. Tepper, D.C. 
Ky., 127 P.Supp. 892. 

51. U.S.—Shoaf v. Fitzpatrick, C.C. 
A.Tenn., 104 F.2d 290, certiorari de¬ 
nied 60 S.Ct. 295, 308 U.S. 620, 84 
L.Ed. 518. 

Dos.sett V. Davis, D.C.Tenn., 29 
F.Supp. 483—^Anderson v. Splint 
Coal Corporation, D.C.Ky., 20 P. 
Supp. 233. 

25 C.J. p 7G5 note 36. 

Collusion to confer jurisdiction gen¬ 
erally seo supra $70* 
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zen of the state to which he removes, it is imma¬ 
terial as affecting federal jurisdiction of an ac¬ 
tion to which he is a party that he made the change 
for the purpose of acquiring the right to sue, or be 
sued, in a federal court .^2 

Change after commencement of action. In view 
of the rule, stated supra § 57, that the test of ju¬ 
risdiction is the citizenship of the parties at the time 
when the action is commenced, a change in the 
citizenship of cither party after the action is com¬ 
menced does not divest jurisdiction ;53 nor will a 
change of citizenship subsequent to the institution 
of an action confer on the court jurisdiction which 
did not exist at the time the action was begun.^^*® 

§ 72. - Conveyances and Transfers of 

Subject Matter of Action 

A transferee of the subject matter of an action may, 
If the transfer is bona fide, maintain an action in the 
federal courts, whether or not his transferor could have 
done so, and federal court jurisdiction may be conferred 
or defeated by an actual and bona fide sale or transfer 
of the subject matter of the suit; but Jurisdiction can¬ 
not be affected by a transfer after commencement of the 
action. 

Under the statute, 28 U.S.C.A. § 1359, providing 
that a federal district court does not have jurisdic¬ 


tion of a civil action in which any one, by assign¬ 
ment or otherwise, has been improperly or collu- 
sivcly made a party or joined to invoke the juris¬ 
diction of such court, when a transfer is bona fide, 
other required jurisdictional grounds being satisfied, 
the transferee may maintain an action in the fed¬ 
eral courts,53.50 and it is immaterial whether or 
not his transferor could have done so.®3.55 How¬ 
ever, defendant may challenge the asserted juris¬ 
diction on the ground that the transfer was col- 
lusively made for the purpose of invoking federal 
jurisdiction ;53.60 and it then becomes the duty of 
the court to inquire fully into all the circumstances 
and conditions which surround the making of the 

transfer.53.65 

This section has continued in full effect the man¬ 
date of the earlier provision to the effect that juris¬ 
diction be withheld, and the suit dismissed, where 
persons are improperly or collusively made parties 
for the purpose of invoking such jurisdiction.53.70 
Under the earlier provision, where there has been 
an assignment, sale, or transfer of the subject mat¬ 
ter of a suit which is colorable and collusive and 
made for the mere purpose of conferring jurisdic¬ 
tion on the federal court, the suit should be dis¬ 
missed for want of jurisdiction ;54 but the fact 


62. U.S.—Paudler v. Paudler, C.A. 
Tex., 185 F.2d 901, certiorari denied 
71 S.Ct. 742, 341 U.S. 920. 95 L Ed. 
1.154—Mid-Continent Pipe Line Co. 
V. Whitclcy. C.C.A.Okl., 116 P.2d 
{^ 71 —Shoaf V. Fitzpatrick, C.C A. 
Tenn.. 104 F.2d 290, certiorari de¬ 
nied 60 S.Ct. 295. 308 U.S. 620. 84 
L.Ed. 518. 

King- V, Kansas City Police Tlc- 
liof Ass'n, D.C.Mo., 60 F.2d 547-- 
]>ossctt V. Davis, D.C.Tenn., 29 
F.Supp. 483—Anderson v. Splint 
Coal Corporation, D.C.Ky., 20 F. 
Supp. 233—Paker v. Keck, D.C.Ill., 
13 F.Supp. 486. 

25 C.J. p 766 note 37. 

B3. U.S.—Smith v. Sperlinp:, Cal., 77 
S.Ct. 1112. 1119, 354 U.S. 91, 1 L. 
Ed.2d 1205—St. Paul Mercury In¬ 
demnity Co. V. Red Cah Co., Ind., 
58 S.Ct. 586, 303 U.S. 283. 82 T. Ed. 
845, revcr.«!<ingr, C.C.A., 90 P.2d 229— 
Wichita Ry. & Light Co. v. Public 
Utilities Commission of the State 
of Kansas, Kan., 43 S.Ct. 51, 260 

U. S. 48. 67 L.Ed. 124. 

Grady v. Irvine, C.A.Va., 254 F. 
2d 224, certiorari denied 79 S Ct. 30, 
358 U.S. 819, 3 L.Ed.2d 60—North¬ 
east Clackamas County Elec. Co-op. 

V, Continental Cas. Co., C.A.Or., 221 
F.2d 329—Shoaf v. Fitzpatrick. C. 
C.A.Tonn., 104 F.2d 290, certiorari 
denied 60 S.Ct. 295, 308 U.S. 620, 
84 L.Ed. 518. 

Smith V. Potomac Edison Co., D. 
C.Md., 166 F.Supp. 681—Johnston 


I V. Oregon Elec. Ry. Co., D.C.Or., 
146 F.Supp. 143—Goltzman v. Rou- 
geot, D.C.La., 122 F.Supp. 700—Per- 
na V. Coffey, D.CMo., 78 F.Supp. 
424—State of Md., to Use and IJen- 
eftt of Wood V. Robinson, D.C.Md., 
74 F.Supp, 279. 

Hartley Pen Co. v. Lindy Pen 
Co.. D.C.Cal., 16 F.R.D. 141. 

25 C.J. p 748 note 60. 

Contra dictum Solanics v. Republic 
Steel Corporation, D.C.Ohio, 34 F. 
Supp. 951. 

53.5 U.S.—E. K. Carey Drilling Co. 
V. Murphy, D.C.Colo., 113 F.Supp. 
226. 

Robertson v. Limestone Mfgr. Co., 
D.C.S.C., 20 F.R.D. 365. 
nexnoval after tokingr appeal 

Jurisdiction of federal court on 
ground of diversity of citizenship is 
to be determined on the basis of con¬ 
ditions existing at time action was 
Instituted, and removal of plaintiff 
to another state since taking appeal 
from order dismissing action against 
superintendent of state hospital for 
insane for false arrest or imprison¬ 
ment would not confer Jurisdiction 
on federal court on ground of di¬ 
versity of citizenship, where plain¬ 
tiff at time he instituted action was 
a citizen of state which maintained 
hospital. 

U.S.—Lyons v. Weltmer, C.A.Md., 174 
F.2d 473, certiorari denied 70 S.Ct. 
93, 338 U.S. 850, 94 L.Ed. 520. 
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53.50 U.S.—Steinberg v. Toro, D.C. 
Puerto Rico, 95 F.Supp. 791. 

53.65 U.S.—Steinberg v. Toro, su¬ 
pra. 

53.60 U.S.—Steinberg v. Toro, supra. 

53.65 U.S.—Steinberg v. Toro, supra. 

53.70 U.S.—Steinberg v. Toro, supra. 

54. U.S.—Central Paper Co. v South- 
wick, C.C.A.Mich., 66 F.2d 593— 
Rojas-Adnm Corporation of Dela¬ 
ware V. Young, C.C.A.La., 13 F.2d 
988. 

McLean Oil Co. v. Ashworth’s 
Heirs. D.C.Tex., 283 F. 422. 

26 C.J. p 766 note 39. 

Assignment of part only 

Whore owner of Interest in prop¬ 
erty assigned only a part thereof, 
holding back part of such Interest in 
order to profit by the result.s of the 
assignment originally made for the* 
purpose of bringing the matter un¬ 
der Jurisdiction of federal court, such 
action constituted improper collu.sion 
of parties within statute providing 
for dismissal of action where it ap¬ 
pears that the parties have been col¬ 
lusively made or Joined for the pur¬ 
pose of invoking federal Jurisdiction 
on basis of diversity of citizenship. 
U.S.—Ikeler v. Detroit Trust C®., D. 
C.Mich., 39 F.Supp. 371, affirmed C. 
C.A., Farr v. Detroit Trust Co., 116 
F.2d 807. 
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that it was made for such purpose is immaterial if 
the sale or transfer is an actual and bona fide one.®® 

Collusion to create a diversity of citizenship so 
as to confer jurisdiction on the federal courts is 
discussed generally supra § 70, and the effect of 
assignments of choses in action as conferring juris¬ 
diction on the federal courts supra § 67 a. 

Assignment to defeat jurisdiction. In harmony 
with the rule stated in Removal of Causes § 151, 
that an assignment of a cause of action to a citizen 
of the same state as that of which defendant is a 
citizen prevents the removal of a suit thereon to a 
federal court on the ground of diversity of citizen¬ 
ship, even though the assignment is made for the pur¬ 
pose of preventing removal, it has been held that 
such an assignment will defeat the jurisdiction of 
the federal court.®® It has been said, however, that 
the jurisdiction of courts should not be fixed or de¬ 
termined by devices such as assignments of causes 
of action to a person whose residence alone prompts 
the assignment in order that diversity of citizenship 
may not exist ;®7 and, accordingly, it has been held 
that a nonresident insurance company may main¬ 
tain an action against a resident in the federal court 
for a declaratory judgment as to the rights of the 
parties under insurance policies, although defend¬ 
ant has assigned the policies to a resident of the 
same state as that of the insurance company for the 
purpose of defeating jurisdiction of the federal 
court.®® 

At the same time the court must recognize and 


follow the direction of duly constituted controlling 
authority,®® and under a state statute which specifi¬ 
cally authorizes nonresident assignees of claims 
based on insurance policies to sue on those policies 
in the state and obtain local service on nonresident 
insurance companies, the practice of avoiding ju¬ 
risdiction of federal courts by the assignment meth¬ 
od is recognized and approved.®® 

Transfers pending action. In accordance with 
the rule, stated supra § 57, that federal jurisdiction 
is to be determined as of the time of the commence¬ 
ment of the action, it is usually held that jurisdic¬ 
tion cannot be affected by a transfer of the subject 
matter of the action after the action has been com¬ 
menced,®! although there is authority for the view 
that such a transfer may defeat jurisdiction which 
previously existed.®® 

§ 73. Controversies between Citizens of Same 
State 

Under the diversity of citizenship statute, a federal 
court has no Jurisdiction of a suit between citizens of the 
same state for common-law relief or on a cause of action 
arising within and under the laws of the state. 

Under the statute, 28 U.S.C.A. § 1332, granting 
the federal district courts jurisdiction of all civil 
actions where the matter in controversy exceeds the 
prescribed sum and is between citizens of different 
states, or between citizens of a state and foreign 
states or citizens thereof, as discussed supra §§ 
53-55, a federal court has no jurisdiction of a suit 
between two citizens of the same state for common- 


65. U.S.—Bullard v. City of Cisco, 
Tex., 54 S.Ct. 177, 290 U.S. 179, 7S 
L..Ed. 254, 93 A.L.R. 141. 

Bloomfield Village Drain Dlst. v. 
Keefe, C.C.A.Mlch., 119 F.2d 157— 
Curb and Gutter Dist. No. 37 of 
City of Fayetteville v. Parrish, C.C. 
A.Ark., 110 F.2d 902—City of Al¬ 
varado V. Christian, C.C.A.Tex., 
100 F.2d 166—Peterson v. Suero, C. 
C.A.N.C., 93 F.2d 878, 114 A.L.R. 
890—Guarantee Trust Co. v. Cei¬ 
lings, C.C.A.N.J.. 76 F.2d 870, cer¬ 
tiorari denied Guarantee Trust Co. 
V. Ceilings, 56 S.Ct. 826, 296 U.S. 
747, 79 L.Ed. 1692—^Board of Ed¬ 
ucation of Town of Carmen, Okl., v. 
James, C.C.A.Okl., 49 F.2d 91—Ben¬ 
edict V. Seiberling, D.C.Ohio, 17 F. 
2d 841—Rojas-Adam Corporation 
of Delaware v. Toung, C.C.A.La., 13 
F.2d 988. 

Ikeler v. Detroit Trust Co., D.C. 
Mich., 30 F.Supp. 643, affirmed, C.C. 
A., Farr v. Detroit Trust Co., 116 
F.2d 807. 

McLean Oil Co. v. Ashworth’s 
Heirs, D.C.Tcx., 283 P. 422. 

26 C.J. P 7C6 note 40. 


Asslgasnent of notes after maturity 
and without consideration cannot be 
said to be colorable merely. 

U.S.—Sterrett v. Hydro-United Tire 

Corporation, D.C.Pa., 32 P.2d 823. 

Deposit with bondholders’ committee 

Pact that, after Michigan court 
had held issuance of bonds by similar 
Michigan drain districts void, com¬ 
mittee was formed in another state 
and obtained deposit of bonds for 
action in federal court, did not evi¬ 
dence “collusion” to create diversity 
of citizenship, so as to require dis¬ 
missal of bondholders’ action In fed¬ 
eral court as to all Michigan bond¬ 
holders. 

U.S.—Bloomfield Village Drain Dist. 

V. Keefe, C.C.A.Mich., 119 P.2d 167. 

Pledged notes 

Fact that bankers, to whom New 
Jersey corporation had pledged notes 
of New York corporation, returned 
notes to New Jersey corporation to 
enable it to sue thereon, did not in¬ 
dicate that action was collusive and 
beyond Jurisdiction of New York 
federal district court on the theory 
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that New Jersey corporation was not 
the real owner of notes. 

U.S.—Sheehan v. Municipal Light A 
Power Co., C.C.A.N.Y., 161 F.2d 66. 

66. Mass.—Columbian Nat. Life Ins. 
Co. V. Cross, 9 N.B.2d 402, 298 
Mass. 47. 

67. U.S.—^Daldy v. Ocean Accident & 
Guarantee Corporation, D.C.Mo., 38 
F.Supp. 464. 

58. U.S.—Phoonlx Mut. Life Ins. Co. 
of Hartford, Conn., v. England, D. 

C. Mo., 22 F.Supp. 284. 

68. U.S.—^Daldy v. Ocean Accident & 
Guarantee Corporation, D.C.Mo., 38 
F.Supp. 464. 

60. U.S.—^Daldy v. Ocean Accident & 
Guarantee Corporation, supra. 

61. U.S.—Individual Drinking Cup 
Co. V. Lily-Tulip Cup Corporation 

D. C.N,Y., 16 F.Supp. 393. 

26 C.J. p 766 note 42. 

68 . U.S.—^Pittsburgh, S. & N. R. Co. 
V. Fiske, Pa., 178 P. 66, 101 C.C.A. 
560—^Adams Express Co. v. Denver, 
& R. G. R. Co., C.C.C 0 I 0 .. 1$ F. 712. 
717, 4 McCrary 77. 

26 C.J. p 766 note 43. 
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law relief or on a cause of action arising within | tion cannot be supplied by the addition of a third- 
the state and under its laws;®* and such jurisdio- | party noninhabitant defendant.®^ 

V. JUBISDICTIOKAL AVERMENTS IN RECORD 


§§ 74—82. In General 

The necessity and sufficiency of jurisdictional 
averments are discussed in Federal Civil Procedure 
§ 268 et seq. Cure or aider of jurisdictional defects 

VI. OBJECTIONS TO JURISDICTION, 

§§ 83—94. In General 

Objections to jurisdiction, determination, and 
waiver of such objections are considered in Fed¬ 
eral Civil Procedure §§ 464-479. Presumptions and 
burden of proof as to jurisdictional matters arc 


in pleadings is considered in Federal Civil Proce¬ 
dure § 366. 

Amendments as to jurisdictional averments are 
discussed in Federal Civil Procedure § 323. 

DETERMINATION, AND WAIVER 

discussed in Federal Civil Procedure § 449. Ob¬ 
jections that venue is laid in wrong division or dis¬ 
trict are considered in Federal Civil Procedure §§ 
515, 516. Dismissal of an action for want of juris¬ 
diction is discussed in Federal Civil Procedure §§ 
799-^03. 


VII. PROCEDURE AND CONFORMITY TO STATE PRACTICE 


§§ 95-164. In General 

The procedure of the federal courts, in civil cases, 
is discussed in Federal Civil Procedure, except ap¬ 
pellate procedure, which is discussed infra §§ 201 
et seq. and 287-301. The extent to which state 
laws constitute rules of decision for the federal 
courts in matters of procedure is considered infra 
§ 190. 


The practice and procedure in the federal courts 
for criminal prosecutions, as governed by federal 
statutes and rules of court, including the Federal 
Rules of Criminal Procedure, are considered gen¬ 
erally infra §§ 164(1 )-164(3). 

§ 164(1). Criminal Procedure 

Federal courts are bound by their own rules of pro¬ 
cedure and evidence for the trial of criminal cases, which 


•3. U.S.—Rogers v, Watson, C.C.A. 
Ind.. 46 F.2d 763, certiorari denied 
61 S.Ct. 661, 283 U.S. 862, 76 L.Bd. 
1460—Rensselaer & S. R. Co. v. Del¬ 
aware & Hudson Co., N.Y., 257 F. 
666, 168 C.C.A. 539, certiorari de¬ 
nied 39 S.Ct. 492. 260 U.S. 642, 63 
L.Ed. 1185. 

Thomason v. Works Projects Ad¬ 
ministration, D.C.Idaho, 47 F.Supp. 
61, affirmed, C C.A., 138 F.2d 342— 
Henderson v. Terrell, D.C.Tex., 24 
F.Supp. 147—Prince v. New York 
Life Ins. Co., D.C.Mass.. 24 F.Supp. 
41—Columbia Casualty Co. v. 
Thomas. D.C.Fla., 20 F.Supp. 251— 
Johnson v. Thomas, D.C.Tex., 16 F. 
Supp. 1013—^Eagrle, Star & British 
Dominions v. Tadlock, D.C.Cal., 14 
F.Supp. 933. 

Central Transfer Co. v. Com¬ 
mercial Oil Co., D.C.Mo., 46 F.2d 
400—^Welch V. Hamilton, D.C.Cal., 
88 F.2d 224—Sperry v. Keeler 
Transportation Line, D.C.N.T., 28 
F.2d 897. 

26 C.J. p 767 note 44. 

Suit by employee for wrongful dla- 
charTge 

Where employee of railroad had 
been discharged for violation of com¬ 
pany’s rules, if suit by employee to 

86 C. J.S.—21 


be restored to position and seniority 
and for back wages on ground of il¬ 
legal discharge be construed as com¬ 
mon-law action for damages for 
wrongful discharge, federal court, in 
absence of diversity of citizenship, 
had no Jurisdiction over cause. 

U.S.—Broady v. Illinois Cent. R. Co., 
C.A.Ul., 191 F.2d 73, certiorari de¬ 
nied 72 S.Ct. 231, 342 U.S. 897, 96 
L.Ed. 672. 

Action to enjoin interference with 
contract 

In action to enjoin a sheriff and 
prosecuting attorney for interfer¬ 
ence with a contract relative to a 
showing of a motion picture, in ab¬ 
sence of diversity of citizenship, no 
cause of action existed in federal 
court to enjoin officers from Inter¬ 
fering with performance of motion 
picture contract. 

U.S.—Hallmark Productions v. Mos¬ 
ley, C.A.MO., 190 P.2d 904. 

Action to enjoin enforcement of ordi- 
nance 

District court had no Jurisdiction 
of action to enjoin enforcement of 
peddler's licensing ordinance against 
members of Jehovah’s Witnesses 
selling religious literature In the ab¬ 
sence of diversity of citizenship. 
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U.S.—^Bradford v. City of Somerset, 
D.C.Ky., 47 F.Supp. 171, reversed on 
other grounds, C.C.A., 138 F.2d 308. 

Oamlshmeat 

In order to give a federal court ju¬ 
risdiction in garnishment proceed¬ 
ings, the Judgment creditor and gar¬ 
nishee must be citizens of different 
states. 

U.S.—Tunstall v. Worthington, C.G. 
Ark., 24 F.Cas.No.14.289, Hempst. 
662. 

Uaritims tort 

(1) In absence of a showing of di¬ 
versity, suit on a maritime tort must 
be brought on admiralty side, and 
could not be maintained as an action 
at law. 

U.S.—Zapien v. Konlnklljke Rotter- 
damasche Lloyd, D.C.Cal., 130 F. 
Supp. 468. 

(2) Federal district court was 
without Jurisdiction of sailor’s com¬ 
mon-law action for injuries at sea 
where diversity of citizenship did not 
exist. 

U.S.—Lima v. A. L. Burbank A Co^ 
D.C.N.Y., 69 F.Supp. 678. 

64. U.S.—O’Brien v. Rlchtarsic, D.C 
N.T„ 2 F.R.D, 42. 
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have been adopted In the light of general authority and 
eound reason. 

Generally, in the trial of criminal cases, federal 
courts are bound by such rules of procedure and 
evidence as these courts have adopted or from time 
to time may adopt in the light of general authority 
and sound reason.<>5 

In the exercise of supervisory authority over the 
administration of criminal justice in the federal 
courts, the United States Supreme Court may 
formulate rules of evidence and procedure to be 
applied in federal criminal prosecutions where it 
appears necessary to maintain proper standards for 
the enforcement of federal criminal law in the 
federal courts;®® and rules of practice and proce¬ 
dure in criminal cases adopted by the Supreme Court 
pursuant to statutory authorization have the force 
of federal statutes.®^ Accordingly, the Supreme 
Court has the power to regulate such matters 
as the manner of taking bail,®® and procedure for 
criminal appeals.®® However, such authority does 
not empower the court to take away from any per¬ 


son by a procedural rule a substantive right given 
him by law,7® and where certain procedure is ex¬ 
pressly prescribed by act of Congress, it is excepted 
out of the power conferred on the courts to regulate 
the subject by rule or order 

§ 164(2). -Federal Rules of Criminal 

Procedure 

The Federal Rules of Criminal Procedure which have 
been adopted by the Supreme Court of the United States 
govern the practice and procedure for criminal prosecu¬ 
tions in the federal courts, and they supersede conflicting 
statutes, rules of court, and Judicial decisions. 

Acting under authority conferred by statute, the 
Supreme Court of the United States has promul¬ 
gated the Federal Rules of Criminal Procedure 
for use in criminal prosecutions in the federal 
courts.'^^ Such Rules are valid,and have the 
effect of statutory law.'^^ They are controlling, 
where applicable, and all prior conflicting statutes, 
rules, and decisions must give way.*^® The Rules 
are applicable to all criminal proceedings in the 
district courts of the United States,*^® and to crim¬ 


es. U.S.—^TJ. S, V. Montgromcry, C.C. 
A.N.J.. 126 F.2d 161, certiorari de¬ 
nied Montgomery v. U. S., 62 S.Ct. 
1268, 316 U.S. 681, 86 L.Bd. 1754, 

66. U.S.—Holland v. U. S., Colo., 75 
S.Ct. 127, .348 U.S. 121, 99 L.Ed. 150, 
rehearing denied 76 S.Ct. 334, 848 U. 
S. 932. 99 L.Ed. 731—McNabb v. U. 
S., Tenn., 63 S.Ct. 608, 318 U.S. 332, 
87 L.Ed. 819, rehearing denied 63 
S.Ct. 1322, 319 U.S. 784, 87 L.Ed. 
1727. 

67. U.S,—Gallagher v. U. S., C.C.A. 
Mo., 82 F.2d 721. 

Cooke V. Swope. D.C.Wash., 28 F. 
Supp. 492, affirmed, C.C.A., 109 F. 
2d 955. 

Appeals 

Rules of Supreme Court governing 
appeals In criminal cases have force 
and effect of statute. 

U.S.—Berkowitz v. U. S., C.C.A.Neb., 
90 F.2d 881. 

68. U.S.—Hudson v. Parker. Ark., 16 
S.Ct. 450, 166 U.S. 277, 39 L.Ed. 
424. 

69. Scops of application 

Supreme Court in drafting Crimi¬ 
nal Appeals Rules was authorized to 
limit application of rules to United 
States district courts and supreme 
court of District of Columbia and to 
make no new provisions with respect 
to territorial courts. 

U.S.—Mookini v. U. S., Hawaii. 58 S. 
Ct. 643, 303 U.S. 201, 82 L.Ed. 748, 
conformed to, C.C.A., 96 F.2d 960. 
S&fozoenient 

Courts must enforce rules of prac¬ 
tice and procedure in criminal cases 
to carry out purpose of Congress In 
granting Supreme Court power to 


make rules and purpose of rules, to 
expedite hearing of criminal cases 
on appeal. 

U.S.—Gallagher v. U. S., C.C.A.Mo., 82 
F.2d 721. 

70. U.S,—Baker v. U. S., C.C.A.Ark., 
139 F.2d 721, certiorari denied 61 
S.Ct. 711, 312 U.S. 692, 86 L.Ed. 
1128, rehearing denied 61 S.Ct. 731, 
312 U.S. 715, 85 L.Ed. 1145, and 
65 S.Ct. 1399, 325 U.S. 894, 89 L. 
Ed. 2005. 

71. U.S.—U. S. V. Shackleford, Ky., 
69 U.S. 688, 18 How. 688, 15 L.Ed. 
495. 

72. U.S.—U. S. V. Claus, D.C.N.Y.. 
6 F.R.D. 278. 

73. Arrest la other district 
Federal Rule of Criminal Proce¬ 
dure permitting a defendant arrested 
In a district other than in which In¬ 
dictment is pending to consent to 
disposition of the case, on a plea 
of guilty, in district of arrest is not 
invalid as violative of constitutional 
rights of accused. 

U.S.—Levine v. U. S., CA.Mo., 182 F. 
2d 666, certiorari denied 71 S.Ot. 
852, 340 U.S. 921, 95 L.Ed. 665. 
Stay of ezeoatioa 

(1) Under statute authorizing Su¬ 
preme Court to prescribe rules of 
practice and procedure and condi¬ 
tions on which bail may be allowed, 
Supreme Court had authority to en¬ 
act rule providing that appeal stays 
execution of Judgment unless accused 
elects to enter on service of sentence. 
U.S.—Baker v. U. S., C.C.A.Ark., 189 
P.2d 721, certiorari denied 61 S.Ct. 
711, 312 U.S. 692, 86 L.Ed. 1128, 
rehearing denied 61 S.Ct. 731, 312 
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U.S. 716, 86 L.Ed. 1146, nnd 65 S.Ct. 
1399, 325 U.S. 894, 89 L Ed. 2055. 
(2) Such Rule deprived dcfendfint 
of no substantive right grnnlod him 
by federal statute providing that if 
sentenced person is committed to a 
jail or other place of detention to 
await transportation to the in.stitu- 
tion at which sentence is to be served, 
sentence or imprisonment commc'nco.s 
to run from date on which person is 
received at place of detention. 

U.S.—Baker v. Hunter, C.C.A.Knn, 
142 F.2d 615, certiorari denu*d 65 
S.Ct. 44, 323 U.S. 740, 89 L.Ed. 593. 

74. U.S.—U. S. V. Infusino. C.C.A. 
Wis., 131 F.2d 617. 

D.C.—U. S. V. Watson. DC. 14fi F. 
Supp. 268, reversed on other 
grounds 249 F.2d 106, 101 U.S.App. 
D.C. 350. 

75. U.S.—^U. S. V. Stephenson, P C. 
Alaska, 110 F.Supp. 623—U S. v. 
Landlcho, D.C.Alaska, 72 F.Supp. 
425. 

U.S. V. Janitz, D.C.N.J, 6 P.R.D. 
1, appeal dismissed, C.C.A., 161 F. 
2d 19. 

Common law 

Federal Rule of Criminal Procedure 
has force of statute and hem e will 
abrogate contrary principle of com¬ 
mon law. 

D.C.—Rattley v. Irelan, 197 P.2d 585, 
90 U.S.App.D.C. 343. 

76. U.S.—Harrison v. U. S., C.A.Ga., 
191 F.2d 874. 

Alaska 

Prior to statehood, the Federal 
Rules were applicable to all criminal 
proceedings in district court for Ter¬ 
ritory of Alaska. 
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inal proceedings in the court of appeals as well as in 
the district court but they have no application to 
the state courts.78 The Rules took effect on March 
21, 1946, and are not retroactive, although they 
may be applied “so far as just and practicable** to 
proceedings pending on such date.'^^ 

The Federal Rules of Criminal Procedure are 
intended to eliminate technicalities in criminal plead¬ 
ing and procedure.*® The Rules are designed to 
promote economy and efficiency and to avoid a mul¬ 
tiplicity of trials, where these objectives can be 
achieved without substantial prejudice to the rights 
of defendants to a fair trial.The object of the 
Rules is to achieve in the field of criminal proce¬ 
dure a measure of the improvement in the adminis¬ 
tration of justice accomplished in civil litigation by 
the Federal Rules of Civil Procedure.*^ In order 
to attain such result, the Rules are to be liberally 
construed,** and to be applied in the intended spirit 
devoid of technical niceties.*^ In other words, 
the Federal Rules are to be construed to secure sim¬ 
plicity in procedure, fairness in administration, and 
the elimination of unjustifiable expense and delay.*^ 


The Rules should not be construed to be in conflict 
with other statutes.*® 

The construction and application of particular 
Rules of the Federal Rules of Criminal Procedure 
are considered in appropriate titles of this work, 
such as Bail, Contempt, Criminal Law, Depositions, 
Discovery, Grand Juries, Indictments and Informa¬ 
tions, Judges, Juries, Searches and Seizures, and 
Witnesses. 

§ 164(3). - State Law as Not Controlling 

a. In general 

b. Particular matters of procedure 
a. In General 

In general, federal criminal procedure is governed by 
federal statutes, rules of court, and decisions, and not 
by state practice; but in the absence of federal statutes 
or decisions, the common law may be applied If in line 
with general authority and sound reason. 

In general, federal criminal procedure is gov¬ 
erned by federal statutes and the rules and decisions 
of the federal courts, and not by the practice in the 
state in which the court is sitting.*"^ With respect 


U.S.—Soper v. U. S., C.A.Alaska, 220 
P.2(i 168, certiorari denied 76 S.Ct. 
68, 350 U.S. 828. 100 L.Ed. 739. 
Buies after verdlot 

Federal rules in criminal cases 
after verdict, which applied prior to 
adoption of Federal Rules of Crimi¬ 
nal Procedure were intended to be 
of general operation throughout the 
United States. 

D.C.—Edwards v. U. S., 139 F.2d 365, 
78 U.S.App.D.C. 226, certiorari de¬ 
nied 64 S.Ct. 623, 321 U.S. 769, 88 
L.?:d. 1064. 

77. U.S.—Harrison v. U. S., C.A.Ga., 
191 F.2d 874. 

78. N.J.—State v. Miller, 84 A.2d 
469, 16 N.J.Super. 251, certiorari 
denied 72 S.Ct. 379. 342 U.S. 934, 
96 L.Ed. 696. 

R.I.—Lee v. Kindelan, 95 A.2d 61, 80 
R.I. 212, certiorari denied 73 S.Ct. 
1146, 345 U.S. 1000, 97 L.Ed, 1406. 

79. U.S.—Norris v. U. S.. C.A.Tex., 
190 F.2d 186. 

D.C.—Singleton v. Botkin, D.C., 6 F. 

R. D. 173. 

80. U.S.—U. S. V. Debrow, Miss., 74 

S. Ct. 113, 346 U.S. 374, 98 L.Ed. 92. 
DXJ.—U. S. V. Young, D.C., 14 F.R. 

D. 406. 

81. U.S.—^Daley v. U. S., C.A.Mass., 
231 F.2d 123, certiorari denied 76 
S.Ct. 1028, 861 U.S. 964, 100 L.Ed. 
1484. 

Beasonableness 

Light of reason is a desideratum 
expressly articulated by the Rules of 
Criminal Procedure. 


U.S.—U. S. V. Grunewald, D.C.N.Y., 
164 F.Supp. 644. 

82. U.S.—U. S. V. Claus, D.C.N.Y., 6 
F.R.D. 278. 

83. U.S.—U. S. V. Claus, supra. 

84. U.S.— U. S. V. Claus, supra. 

85. U.S.—^U. S. V. Debrow, Miss., 74 
S.Ct. 113, 346 U.S. 374, 98 L.Ed. 92. 

U. S. V. Personal Finance Co. of 
N, y., D.C.N.y., 13 F.R.D. 306. 
“Shall»» 

Word “shall” when used in Federal 
Rules of Criminal Procedure Is man¬ 
datory. 

U.S.—U. S. V. Warrington, D.C.CaU 
17 F.R.D. 26. 

86. Stay of ezeoutioa 

Rule providing that appeal from 
Judgment of conviction stays execu¬ 
tion unless accused elects to enter 
on service of sentence does not con¬ 
flict with statute with respect to 
time when sentence begins to run. 
U.,S.—Baker v. U. S., C.C.A.Ark.. 139 
P.2d 721, certiorari denied 61 S. 
Ct. 711, 312 U.S, 692, 85 L.Ed. 1128, 
rehearing denied 61 S.Ct. 731, 812 
U.S. 716. 86 L.Bd. 1146, and 66 
S.Ct, 1399, 325 U.S. 894, 89 L.Ed. 
2065, 

87. U.S.—^U. S. V. Murdock, Ill., 52 S. 
Ct. 63, 284 U.S. 141, 76 L.Ed. 210, 
82 A.L.R. 1376. 

Robinson v. U. S., C.C.A.Ky., 144 
P.2d 392, certiorari denied 66 S.Ct. 
311, 323 U.S. 789, 89 L.Ed. 629, af¬ 
firmed 66 S.Ct. 666, 324 U.S. 282, 
89 L.Ed. 944, rehearing denied 65 
S.Ct. 910, 324 U.S. 889, 89 L.Ed. 
I 1437 and 66 S.Ct. 1401, 325 U.S. 
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895, 89 L.Ed. 2006, motion denied 
66 S.Ct. 86, 326 U.S. 807, 90 L.Ed. 
491—McNabb v. U. S., C.C.A.Tenn., 
142 F.2d 904, certiorari denied 66 
S.Ct. 114, 323 U.S. 771, 89 L.Ed. 
616—^U. S. V. Montgomery, C.C.A. 
N.J., 126 F.2d 151, certiorari denied 
62 S.Ct. 1268, 316 U.S. 681, 86 L. 
Ed. 1754—U. S. V. Perlsteln, C.C.A. 
N.J., 120 F.2d 276—Latgls v. U. 
S., C.C.A.Md., 97 F.2d 688—Strang 
V. U. S., C.C.A.Tex., 63 F.2d 820— 
Miller v. Commonwealth of Ken¬ 
tucky. C.C.A.Ky., 40 F.2d 820— 
Jewett V. U. S.. C.C.A.Wash., 15 P. 
2d 965—Henry v. U. S., C.C.A.CaU 
15 F.2d 624, certiorari denied 47 S. 
Ct. 675, 274 U.S. 737, 71 L.Ed. 1316 
—Cagle V. U. S., C.C.A.Tenn., 3 P.2d 
746—Roth V. U. S., C.C.A.Ohio, 294 
P. 476. 

U. S. V. Haynes, D.C.Pa., 81 F. 
Supp. 63, affirmed, C.A., 173 F.2d 
223—U. S. V. Washington, D.C.Md., 
69 F.Supp. 143—U. S. v. Pore, D.C. 
Cal., 38 F.Supp. 140—^U. S. v. Cen¬ 
tral Supply Ass’n, D.C.Ohio, 84 P. 
Supp. 241—U. S. V. McGlone, D.C. 
Pa., 19 F.Supp. 286—^U. S. v. Lewis, 
D.C.Pa., 3 F.Supp. 279. 

U. S. V. Kilpatrick. D.C.N.C., 16 
P. 766. 

25 C.J. p 806 note 91, p 846 note 83 
[al. 

Oottformity Act was expressly con¬ 
fined to ”civll causes,” and had no 
application to criminal proceedings 
in the federal courts. 

U.S.—Harbour v. U. S., C.C.A.Tex., 64 
P.2d 1—U. S. V. Kelly, D.C.Ky., 61 
F.2d 263, reversed on other grounds. 
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§ 164(3) FEDERAL COURTS 

to matters of criminal practice as to which there 
are no federal statutes, the federal courts follow 
the common law,** as interpreted by the courts of 
the United States,** and if there are no federal 
decisions the common law of the states may be 
applied.*® However, the lack of federal law does 
not require federal courts in criminal cases to follow 
the law of the state in which the court sits, in proce¬ 
dural matters.*^ The common-law practice in crim¬ 
inal cases need not be followed by the federal courts 
unless it appeals to them as being in line with gen¬ 
eral authority and sound reason,** and it will not be 
followed if rendered undesirable because of some 
changed conditions.** 

State procedural law will be followed to the 
extent that it is adopted by a federal statute or 
an authorized rule of the federal court ;*^ and a 
federal statute may provide that in certain cases the 
state law be followed in the absence of a federal 


law on the subject.*® If a question as to certain 
practice is an open one, respectful consideration can 
be given by the federal court sitting in a state to the 
long established state rule of practice,** and it has 
been held that in the absence of a federal statute on 
a question of criminal procedure, the federal proce¬ 
dure will be materially influenced by the state proce¬ 
dure.*'^ 

State laws as rules of decision in criminal cases 
generally is considered infra §§ 167, 182. 

Cases removed to federal court Where a crim¬ 
inal prosecution has been removed from a state to 
a federal court, the offense charged being against 
the state law, and prosecuted by the state, the state 
practice should, it has been held, be followed in sub¬ 
stantive matters, at least in felony cases.** So on 
the trial of an indictment for murder removed to 
the federal court, accused is called to answer to 
the offense as defined by the state laws.** 


C.C.A.. 66 P.2d 67, 83 A-KR. 122— 
American Ry. Express Co. v. Rowe, 
C.C.A.Mass., 14 F.2d 2«9, certiorari 
denied 47 S.Ct. 336, 273 U.S. 743. 71 
L.Ed. 869—Gay v. U. S.. C.C.A.Fla., 
12 F.2d 433, certiorari denied 47 
S.Ct. 98, 273 U.S. 705, 71 L.Ed. 849— 
Crosland v. Dyson, C.C.A.Fla., 280 
F. 105, certiorari denied 43 S.Ct. 93, 
260 U.S. 732, 67 L.Ed. 486—Holmes 
V. U. S., C.C.A.Tex., 269 F. 96. 

U. S. V. Pore, D.C.Cal., 38 P.Supp, 
140—U. S. v. Wampler, D.C.Md., 10 
F.Supp. 609. j 

U. S. V. Kelly, D.C.Ky., 61 P.2d 
863, reversed on other grounds, C. 
C.A., 65 F.2d 67. 

25 C.J. p 805 note 92. 

Tho lax fori governs law of pro¬ 
cedure. 

D.C.—In re Investigation of World 
Arrangements with Relation to 
Production, Transp., Refining & 
Distribution of Petroleum, D.C., 13 
F.R.D. 280. 

88. U.S.—Ex parte U. S., C.C.AWis., 

101 P.2d 870, 131 A.L.R. 176, nfflrm- 
ed U. S. v. Stone, 60 S.Ct. 177, 308 
U.S. 519, 84 L.Ed. 441, motion 
granted 60 S.Ct. 683—Bankers' 
Mortg. Co. of Topeka, Kan., v. Mc- 
Comb, C,C.A.Colo., 60 F.2d 218.* 

Holmes v. U. 8., C.C.A.Tex., 269 
F 96. 

U. S. T. McGlone, D.C.Pa,, 19 P. 
Supp. 286. 

U. S. V. Gill. D.C.N.M.. 55 P.2d 399 
—^U. S. V. Di Corvo, D.C.Conn., 87 
F.2d 124. 

Pa.—Commonwealth v. Heller, 24 A. 
8d 460, 147 Pa.Super. 68. 

16 C.J. p 806 note 98—16 C.J. p 164 
note 77. 

89 . U.S.—U. S. V. Tatcher, C.CJL 
Pa., 181 F.2d 1002. 


90. What constitutes common law 

(1) The common law, under this 
rule, is the common law In the state 
at the time of the passage of the 
Judiciary Act in 1789, or at the time 
of its later admission to the Union. 
U.S.—^U. S. V. Montgomery, C.C.A.N. 

J., 126 F.2d 151, certiorari denied 
62 S.Ct. 1268, 316 U.S. 681, 86 L. 
Ed. 1764—U. S. V. Perlstein, C.C. 
A.N.J., 120 P.2d 276—Melaragno v. 
U. S„ C.C.A.Pa.. 88 F.2d 264. 

(2) In determining what the rules 
of the common law were, the federal 
courts should be greatly influenced 
by the decisions of the highest courts 
of the state. 

U.S.—Ex parte U. S., C.C.A.Wls., 101 
! F.2d 870, 131 A.L.R. 176, affirmed 
U. S. V. Stone, 60 S.Ct. 177, 308 U. 
S. 619, 84 L.Ed. 441, motion granted 
60 S.Ct. 688. 

(3) It has been held, however, 
that the federal courts are not ob¬ 
liged to follow the state law as of 
1789. 

U.S.—U. S. V. Tatcher, C.C.A.Pa., 131 
F.2d 1002—^U, S. V. Montgomery, 
C.C.A.N.J., 126 P.2d 161, certiorari 
denied 62 S.Ct. 1268, 316 U.S. 681, 
86 L.Ed. 1764. 

91. U.S.—U. S. V. Higgins, D.C.Cal., 
103 F.SUPP. 481. 

92 . U.S.—U. S. V. Tatcher, C.C.A.Pa., 
181 F.2d 1002. 

93. U.S.—Funk v. U. S., N.C., 64 S. 
Ct. 212, 290 U.S. 371, 78 L.Ed. 869, 
98 A.L.R. 1136. 

Melaragno v. U. S., C.C.A.Pa., 88 
F.2d 264. 

U. 8. V. McGlone, D.C.Pa., 19 F. 
Supp. 285. 

94. U.S.—U. S. V. Shackleford, Ky., 
1$ How. 688, 15 L.Ed. 496. 
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95. U.S.—U. S. V. Olmstead, D.G 
Wash., 7 F.2d 756. 

26 C.J. p 806 note 94. 

Without reference to statute or 
mle it has been held that the rule of 
I tho courts of the state controls on 
appeal to circuit court of appeal from 
federal court for district of such 
state, in absence of rule of law in 
federal courts of circuit. 

U.S.—Delaney v. U. S., C.C.A.N.J., TT 
F.2d 916—Mansbach v. U. S., C.C. 
A.N.J., 11 F.2d 221. 

96. U.S.—U. S. V. Campbell, D.a 
Iowa, 138 F.Supp. 344. 

97. U.S.—U. S. v. Wampler, D.C.Md., 
10 F.Supp. 609. 

Local qnestion 

It has been held that what consti¬ 
tutes a misnomer in a criminal com¬ 
plaint or warrant for violation of the 
laws of tho state is a local question, 
as to which the federal courts will 
follow the settled rule of the state 
courts, in the absence of any statute. 
U.S.—O'Halloran v. McGulrk, Mass., 
1C7 F. 493, 93 C.C.A. 129. 

Custody of exhibits 
Whether district attorney for a 
Pennsylvania county would be per¬ 
mitted to obtain custody of certain 
exhibits in a completed criminal pro¬ 
ceeding in the Delaware federal dis¬ 
trict court should be determined ac¬ 
cording to practice of Pennsylvania 
and Delaware. 

U.S.—U. S. V. MonJar, C.C.A.Del., 164 
F.2d 964, 170 A.L.R. 827. 

98. U.S.—Virginia v. Felta, C.C.Va., 
133 F. 86. 

99. U.S.—Georgia v. O'Grady, C.C. 
Ga., 10 F.Cas.No.6,852, 3 Woods 
496. 

25 C.J. p 806 note 97. 
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b. Paiticnlu Matten of Procedure 

Federal etatutes and deolsione, rather than state law, 
have been held controlling In determining particular mat* 
ters of practice and procedure, as with respect to evi¬ 
dence and witnesses. 

In accordance with the rule stated subdivision a 
of this section that federal criminal procedure is 
governed by federal statutes and the rules and de¬ 
cisions of the federal courts, state law has been held 
inapplicable with respect to various particular mat¬ 
ters of practice and procedure,^ such as the scope 
of a subpoena duces tecum,2 the right to a jury 
trial on the issue of sanity of accused,3 the effect 
on the verdict of the presence on the jury of one 
disqualified under state law,^ and comment by the 
trial court on the evidence.^ Particular rules of 
procedure followed in criminal prosecutions in the 
federal courts are considered in appropriate titles 
of this work, such as Criminal Law, Discovery, In¬ 
dictments and Informations, Searches and Seizures, 
and Witnesses. 

Arrest and bail. Prior to the adoption of the 
Federal Rules of Criminal Procedure, discussed 
supra § 164(2), which control the procedure in 
criminal prosecutions in the federal courts, including 
procedure relating to arrest and bail, it was provid¬ 


ed by a statute, Rev.St. § 1014, that proceedings for 
the arrest of an offender against the United States,® 
and the sufiiciency of a bond for his release on bail, 
see Bail § 55 a, should be governed by state law. 
Under this provision, a United States commissioner 
who acted as a committing magistrate had to pro¬ 
ceed according to the state law in similar cascs.^ 
This provision did not, however, apply to the proce¬ 
dure relating to the indictment.® 

Since an action to enforce a bail bond is regarded 
as a civil action, see Bail § 95, the sufficiency of 
the procedure was, under the Conformity Act, w’hich 
has since been superseded, see Federal Civil Proce¬ 
dure § 26, to be determined by the applicable laws 
of the state.® 

Depositions. Although it has been stated that 
the federal courts have no power to order the taking 
of testimony by deposition of absence witnesses in 
criminal cases, either within or outside the United 
States,1® it has also been held that accused may 
have letters rogatory, and, if the witness refuses to 
respond and is a citizen, he may have a subpocna.^l 
It has further been held that the court has power 
to issue a commission to permit accused to take 
depositions of witnesses in foreign countrics.12 


1. U.S.—Coilo V, U. S., aC.A.La., 100 
F.2d 806—Strang v. U. S„ C.C.A. 
Tex., 53 F.2d 820—Henry v. U. S., 
C.C.A.Cttl., 15 F.2d 624, certiorari 
denied 47 S.Ct. 575, 274 U.S. 737, 71 
L.Ed. 1316. 

TT. S. V. Powlowaki, D.C.Pn,, 270 
F. 285—Bryant v. U. S., Tex., 257 F. 
378. 168 O.C.A. 418, motion denied 
40 S.Ct. 117—Myres v. U. S., Tex., 
256 F. 779, 168 C.C.A. 125—U. S. v. 
Phelan, D.C.Mass.. 260 F. 927—U. 
S. V. Aviles, D.C.Cal., 222 F. 474. 
Coudnot of trial 

In criminal cases it is the trial 
court’s right and duty to apply the 
law to the facts in issue by declar¬ 
ing: and explaining the law applica¬ 
ble thereto, not in abstract proposi¬ 
tions, but in terms which the Jurors 
can understand, and local state prac¬ 
tice in this respect is not controlling. 
U.S.—Heller v. U. S., C.C.A.S.O., 104 
F.2d 446. 

Proceeding on supersedeas bond 
Right to Judgment on supersedeas 
bond in criminal case for unpaid fine 
is governed by federal, and not by 
state, statute. 

U.S.—^Pacific Indemnity Co. v. U. S., 
C.C.A.Cal., 60 F.2d 379. 

a. xJ.S.—^U. S. V. Chin Lim Mow, D. 

C.Cal., 12 F.R.D. 483. 

8 . U.S.—^U. S. V. Higgins, D.C.Cal., 
103 F.Supp. 481. 

4. U.S.—Roush V. U. S., C.C.A.Pla., 
47 F.2d 444. 


S. U.S.—Heller v. U. S., C.C.A.S.C., 
104 F.2d 446. 

0 , U.S.—U. S. V. Zurafonitis, Tex., 
160 F. 97, 80 C.C.A. 61, 10 Ann.Cas. 
290. 

U. S. V. Pleason, D.C.Minn., 26 F. 
2d 104. 

7. U.S.—U. S. V. Martin, D.C.Or., 17 
F. 150, 9 Sawy. 90. 

25 C.J. p 805 note 96—66 C.J. p 4 
note 84. 

8. l^ate return of indictment 

Accordingly the stale rule that an 
indictment returned at a term sub¬ 
sequent to that to which the offender 
was bound over can be quashed, un¬ 
less certain fact.s appear, did not 
apply to an indictment in the federal 
court. 

U.S.—^U, S. v. Powlowski, D.C.Pa., 270 
F. 286. 

9. U.S.—Isgrig V. U. S., C.C.A.Md., 
109 F.2d 181—^Western Surety Co. 
V. U. S., C.C.A.Cal., 61 F.2d 470— 
U. S. V. Zarafonitis, Tex., 160 F. 97, 
80 C.C.A. 51, 10 Ann.Cas. 290. 

U. S. v. Davenport, D.C.Tex., 266 
F. 425, affirmed, C.C.A., Rheiner v. 
U. S., 276 F. 803. 

As between two states 

Action on ball bond executed be¬ 
fore commissioner of federal court in 
state of New York, wherein accused 
was arrested, for his appearance be¬ 
fore federal court in Ohio to answer 
charge of fraudulently using malls 
in Ohio to obtain money was gov¬ 
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erned by New York statute limiting 
actions on sealed instruments, rather 
than by limitation statute of Ohio. 
U.S.—U. S. V. Luther, D.C.N.Y., IS 
F.Supp. 126. 

Necessity of order of forfeiture 

The question whether order of for¬ 
feiture is necessary before scire faci¬ 
as may issue In federal court to en¬ 
force “recognizance" or “bail bond" 
was controlled by stale law. 

U.S.—^Western Surety Co. v. U. S., 
C.C.A.Cal., 72 F.2d 467. 

10. U.S.—In re L«itt<‘rs Rogatory 
from Examining Magistrate of 
Tribunal of Vers.ailles, Prance, D. 
C.Md., 26 F.Supp. SL2. 

11 . D.C.—Blackmer v. U. S., 49 F.2d 
62.3, 60 App.D.C. 141, affirmed 62 
S.Ct. 262, 284 U.S. 421, 76 L.Ed. 376. 

12. U.S.—U. S. V. Dunn, D.C.N.Y., 55 
F.Supp. 636—U. S. v. Hofmann, D. 
C.N.y., 24 F.Supp. 847. 

Zuhereut Jurisdiotiou 

District court has inherent Juris¬ 
diction in order to prevent injustice 
to permit accused to take testimony 
of witnesses by depositions outside 
the United States, If not contrary to 
law of country in which testimony is 
sought or in violation of any treaty 
between United States and such coun¬ 
try. 

U.S.—U. S. V. Dockery, D.C.N.Y., 60 
F.Supp. 410. 

Applioatlou denied 
Application of accused for order 
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Under the statute providing that, in any case 
where it is necessary, in order to prevent a failure 
or delay of justice, any of the courts of the United 
States may grant a dedimus potcstatem to take 
depositions according to common usage, the grant¬ 
ing of a dedimus potestatem rests in the discretion 
of the court,but such discretion may be exercised 
only in a case where it is necessary to prevent a 
failure or delay of justice.!^ By virtue of express 
statutory provision, no discovery or evidence, ob¬ 
tained from a party or witness by means of a 
judicial proceeding in this or any foreign country, 
may be given in evidence in any court of the United 
States against accused in any criminal procccding.^s 

The taking of depositions in criminal prosecutions 
generally is considered in Depositions § 16; and the 
construction and application of Federal Rules of 
Criminal Procedure, Rule 15, 18 U.S.C.A. authoriz¬ 
ing the taking of depositions in criminal cases in 
the federal courts are discussed in Depositions §§ 
34, 36. 

Evidence and witnesses. In determining matters 
as to evidence and witnesses in criminal cases the 


federal courts are required to follow the federal and 
not the state rule.^® The admissibility of evidence 
and the competency and the privileges of witnesses 
are governed, except when an act of Congress or 
the Federal Rules of Criminal Procedure otherwise 
provide, by the principles of the common law as 
interpreted by the courts of the United States in 
the light of reason and experience.i’^ Even where 
there is no federal statute or court rule on the 
subject, the state law is not controlling,^^ and the 
rules as to evidence^^ and witnesses^o are not neces¬ 
sarily restricted to those local rules in force at the 
time of the admission into the Union of the particu¬ 
lar state where the trial takes place. 

According to some decisions, however, the fed¬ 
eral courts arc required, in evidentiary matters, to 
follow the common law of the states in which they 
sit as it existed at the time of the passage of the 
Judiciary Act, 1 U.S.St. at L. p 92, or at the time 
of their later admission to the Union, unless modi¬ 
fied by federal statute, or unless greatly changed 
conditions compel a modification of the ancient 
rule.2l In any event, a state statute passed subse- 


dlrectinR Issuance of interrogratorles 
and cross-interrogatories of a United 
States soldier stationed in Africa was 
denied where accused was guilty of 
gross laches and testimony sought 
was merely collateral. 

U.S.—^U. S. V. Dockery, supra. 

13. U.S.—Wong Tim v. U. S., C.C.A. 
Hawaii, 118 F.2d 667, certiorari 
denied 61 S.Ct. 1112, 313 U.S. 689, 
85 L.Ed. 1544. 

U. S. V. Dunn, D.C.N.T., 65 P. 
Supp. 535. 

14. U.S.—^U. S. V. Dunn, supra. 
Applioation properly denied in the 

absence of a showing of necessity 
therefor. 

Xj.s.—Wong Tim v. U. S., C.C.A.Ha- 
waii, 118 F.2d 667, certiorari denied 
61 S.Ct. 1112, 313 U.S. 689, 86 L.. 
Ed. 1544. 

15. Documents voluntarily produced 

“ ‘Discovery or evidence obtained 
from a party or witness by means 
of a judicial proceeding’ tU.S.Rev.St. 
S 860], includes only facts or papers 
which the party or witness Is com¬ 
pelled by subpoena, interrogatory or 
other judicial process to disclose, 
whether he will or no; and is inap¬ 
plicable to testimony voluntarily giv¬ 
en, or to documents voluntarily pro¬ 
duced.” 

U.S.—Tucker v. U. S., Ark., 14 S.Ct. 1 
299, 151 U.S. 164, 168, 38 L.Ed. 112. 

16. U.S.—Logan v. U. S., Tex., 12 S. 
Ct. 617, 144 U.S. 263, 36 L.Ed. 429. 

U. S. V. Johnson, C.C.A.N.J., 129 
P.2d 964, 144 A.L.R. 182, affirmed 
63 S.Ct. 549, 818 U.S. 189, 87 L.Ed. 


704, rehearing denied 63 S.Ct. 826, 
318 U.S. 801, 87 L.Ed. 1164-~Smith 
V. U. S., C.C.A.Va., 106 P.2d 726— 
Dowdy V. U. S., C.C.A.N.C., 46 F.2d 
417—Scaffldl V. U. S., C.C.A.Mass., 
37 P.2d 203—-Hendrey v. U. S., 
Tenn., 233 P. 6, 147 C.C.A. 75. 

U. S. V. Hawthorne, C.C.Kan., 26 
P.Cas.No.15,332, 1 Dill. 422. 

U. S. V. Segelman, D.C.Pa., 83 P. 
Supp. 890. 

In re Dugan, D.C.Mass., 7 F.Cas. 
No.4,120, 2 Dow. 367. 

Federal Coustltutlou controls in de¬ 
termining reasonableness of search 
by state trooper, so as to authorize 
use of evidence In federal prosecu¬ 
tion. 

U.S.—Marsh v. U. S., C.C.A.N.T., 29 
P.2d 172, certiorari denied 49 S.Ct. 
346, 279 U.S. 849, 73 L.Ed. 992, fol¬ 
lowed in, C.C.A., U. S. V. Fiore, 85 
P.2d 1022. 

Oross-eKamiuatioa 
Pennsylvania statute with respect 
to admissibility of evidence in the 
trial of criminal cases would not 
control in a criminal prosecution in 
the federal court in determining 
whether government’s cross-examina¬ 
tion of defendant was substantially 
prejudicial to defendant. 

U.S.—U. S. V. Haynes, D.C.Pa., 81 P. 
Supp. 63, affirmed, C.A., 173 F.2d 
223. 

17. U.S.—Pollock V. U. S., CA.Ala., 
202 F.2d 281, certiorari denied 73 
S.Ct. 1133, 345 U.S. 993, 97 L.Ed. 
1401—^U. S. ex rel. Weber v. Ragen, 
C.A.I11., 176 P.2d 679, certiorari 
dismissed Weber v. Ragen, 70 S. 
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ct. 49, 338 U.S. 809, 94 L.Ed. 489. 

U. S. V. Von Bonim. D.C.N.Y., 24 
P.Supp. 867. 

18. U.S.—U. S. V. Marshall, C.A.Ill., 
266 F.2d 92—Kay v. U. S.. C.A.Va., 
255 F.2d 476, certiorari denied 79 
S.Ct. 42, 368 U.S. 825, 3 L.Ed.2d 
65—^Doherty v. U. S., C.A.Cal., 230 
P.2d 606. 

19. U.S.—Rosen v. U. S., N.Y.. 38 S. 
Ct. 148, 246 U.S. 467, 62 L.Ed. 406. 

Greer v. U. S., Okl., 38 S.Ct. 209, 
245 U.S. 669, 62 L.Ed. 469. 

20. U.S.—Brown v. U. S., Tenn., 2.33 
F. 353, 147 C.C.A. 289, L.R.A.1917A. 
1133. 

21. U.S.—Olmstead v. U. S., Wash., 
48 S.Ct. 664, 277 U.S. 488, 72 L.Ed. 
944. 66 A.L.R. 376—Logan v. U. S.. 
Tex., 12 S.Ct. 617, 144 U.S. 263, 36 
L.Ed. 429—U. S. v. Reid, Va., 12 
How. 861, 13 L.Ed. 1023. 

U. S. V. Waldon, C.C.A.I11.. 114 P. 
2d 982, certiorari denied Waldon 
V. U. S., 61 S.Ct. 649, 312 U.S. 681, 
85 L.Ed. 1119—Young V. U. S., C.C. 
A.Tex., 107 F.2d 490—U. S. v. Gon- 
ella, C.C.A.Pa., 103 P.2d 123—Valli 
V. U. S., C.C.A.Mass., 94 P.2d 687, 
certiorari dismissed 68 S.Ct. 1053, 
804 U.S. 686, 82 L.Ed. 1547—Mela- 
ragno v. U. S., C.C.A.Pa., 88 P.2d 
264—Scaffldl v. U. S., C.C.A.Mass., 
37 F.2d 203—Neal v. U. S., C.C.A. 
Okl., 1 F.2d 637—Lang v. U. S., Ill., 
133 F. 201, 66 C.C.A. 266. 

U. S. v. Jones, C.C.N.Y., 10 F. 469. 
20 Blatchf. 235. 
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quent to the staters admission into the Union can 
in no way affect the rules of evidence applicable 
in federal courts .22 


Particular rules of evidence applied in criminal 
proceedings in the federal courts are discussed in 
Criminal Law §§ 530-926. 


VIII. STATE LAWS AS EULES OF DECISION 


A. GENERAL RULES 


§165(1). In Civil Actions Generally 

It Is now established that a federal court must apply 
state law in determining a state question, and that the 
term ^Maws” in the Rules of Decision Act, which pro* 
vides that the iaws of the severai states shaii be re¬ 
garded as ruies of decision in the courts of the United 


States In cases where they apply, embraces not only state 
statutes, but also the unwritten law of a state as pro¬ 
nounced by its courts. 

It is now established that a federal court must 
apply state law in determining a state question.23 


U. S. V. Golan, D.C.Pa., 24 P.Supp. 
523. 

25 C.J. p 805 note 93 [a]. 

22. U.S.—Olmstcad v. U. S.. Wash., 
48 S.Ct. 564, 277 U.S. 438, 72 L.Ed. 
944. 66 A.L.Il. 376. 

Toungr V. U. S., C.C.A.Tex., 107 P. 
2d 490—Coile v. U. S., C.C.A.La., 
100 P.2d 806—Valli v. U. S., C.C.A. 
Mass., 94 P.2d 687, certiorari dis¬ 
missed 68 R.Ct. 1063, 304 U.S. 586, 
82 L.Ed. 1647. 

26 C.J. P 806 note 91 [e]. 

23. U.S.—C. I. R. V. Stern, 78 S.Ct. 
1047, 367 U.S, 39. 2 L.Ed. 1126— 
Bernhardt v. Polygruphlc Co. of 
America, Vt., 76 S.Ct. 273, 360 U.S. 
198. 100 L.Ed. 199—Woods v. In¬ 
terstate Realty Co., Miss., 69 S.Ct. 
1235, 337 U.S. 635, 93 L.Ed. 1624— 
Shelley v. Kraemer. Mich. & Mo., 68 
S.Ct. 836, 334 U.S. 1, 92 L.Ed. 1161, 
3 A.L.R.2d 441—King v. Order of 
United Commercial Travelers of 
America. S.C., 68 S.Ct. 488, 333 
U.S. 163, 92 L.Ed. 608. rehearing 
denied 68 S.Ct. 900, 333 U.S. 879, 92 
L.Ed. 1163—^Angel v. Bullington, N. 
C.. 67 S.Ct. 657, 330 U.S. 183, 91 L. 
Ed. 832—Steele v. General Mills. 
Tex.. 67 S.Ct. 439, 329 U.S. 433, 91 
L.Ed. 403, rehearing: denied 67 S.Ct. 
628, 329 U.S. 834, 91 L.Ed. 706— 
Holmberjr v. Armbrecht, N.Y., 66 S. 
Ct. 582, 327 U.S. 392, 90 L.Ed. 743, 
162 A.L.R. 719—Guaranty Trust Co. 
of New York v. York, N.Y.. 65 S.Ct. 
1464, 326 U.S. 99, 89 L.Ed. 2079. 
100 A.L.R. 1231, rehearing denied 
66 S.Ct. 7, 326 U.S. 806, 90 L.Ed. 
491—Meilink v. Unemployment Re¬ 
serves Commission of State of Cal¬ 
ifornia, Cal., 62 S.Ct. 389, 314 U.S. 
664, 86 L.Ed. 458—Fidelity Union 
Trust Co. V. F'ield, N.J., 61 S.Ct. 
176, 179. 311 U.S. 169, 86 L.Ed. 109. 

U. S. Fidelity & Guaranty Co. v. 
Anderson Const. Co., C.A.Wash., 260 
P.2d 172—Davis v. Smith, C.A.Pa., 
253 P.2d 286—Evangelical Luther¬ 
an Church V. Stanolind Oil & Gas 
Lease Co., C.A.N.D.. 261 P.2d 412 
—Ohio Transport, Inc. v. Public 
Utilities Comml.«?sion of Ohio, C.A. 
Ohio, 243 P.2d 636—Speed v. Trans- 
america Corp., C.A.Del^ 236 P.2d 


369—Fidelity & Cas. Co. of N. Y. v. 
Carpenter. C.A.La., 234 F.2d 628— 
Johnson v. Remey, C.A.Fla., 220 P. 
2d 73—Twentieth Century-Fox 
Film Corp. v. Lardner, C.A.Cal., 216 
P.2d 844, certiorari denied 76 S.Ct. 
366, 848 U.S. 944, 99 L.Ed. 739. re¬ 
hearing denied 76 S.Ct. 522, 348 

U. S. 966, 99 L.Ed. 763—Burcham 

V. J. P. Stevens & Co., C.A.Va., 209 
F.2d 35—New York Life Ins. Co. v. 
Schlatter, C.A.Miss., 203 F.2d 184— 
U. S. ex rel. Scott v. Babb. C.A.Ill., 
199 P.2d 304, certiorari denied 73 S. 
Ct. 607, 344 U.S. 935, 97 L.Ed. 720 
—Brooks v. Superior Oil Co., C.A. 
Ark., 198 F.2d 89—Carter Oil Co. v. 
McCasland, C.A.Okl., 190 P.2d 887, 
certiorari denied 72 S.Ct. 113, 342 

U. S. 870. 96 L.Ed. 654, rehearing 
denied 72 S.Ct. 231, 342 U.S. 899, 96 
L.Bd. 673—New York Life Ins. Co. 

V. White, C.A.Ga.. 190 P.2d 424— 
Quon V. Niagara Fire Ins. Co. of N. 
Y., C.A.Cal., 190 F.2d 257—O’Don¬ 
nell V. Geneva Metal Wheel Co., C. 
A.Ohio, 190 F.2d 60—Mlssis.sipp! 
Investments v. New Orleans & N. 
E. R. Co., C.A.Miss., 188 P.2d 246 
—Yate.s V. Gulf Oil Corp., C.A.Tex., 
182 F.2d 286—^America Mach. & 
Metals V. De Bothezal Impollar 
Co., C.A.N.Y., 180 F.2d 342, cer¬ 
tiorari denied 70 S.Ct, 1025, 339 U. 
S. 979, 94 L.Ed. 1383—New York 
Life Ins. Co. v. Wilson, C.A.Idaho, 
178 F.2d 634—Niehaus v. Magnolia 
Textiles, C.A.Mlss., 176 F.2d 977— 
Scofleld V. Bethea, C.A.Tex., 170 P. 
2d 934, certiorari denied 69 S.Ct. 
811, 336 U.S. 944, 93 L.Ed. 1101— 
Kaufman v. Baldridge, C.C.A.N.M., 
162 F.2d 793—In re Pittsburgh Rys. 
Co.. C.C.A.Pa., 165 P.2d 477, certio¬ 
rari denied Philadelphia Co. v. 
Guggenheim, 67 S.Ct. 89, 329 U.S. 
731, 91 L.Ed. 632, Philadelphia Co. 
V. City of Pittsburgh, 67 S.Ct. 90, 
329 U.S. 731, 91 L.Ed. 632, Phila¬ 
delphia Co. V. Bfiiker, 67 S.Ct. 90, 
829 U.S. 731. 91 L.Ed. 632, Monon- 
gahela St. Ry. Co. v. Guggenheim, 
67 S.Ct. 90, 329 U.S. 731, 91 L.Ed. 
632, Monongahela St. Ry. Co. v. 
City of Pittsburgh, 67 S.Ct. 90, 329 
U.S. 731, 91 L.Ed. 632, and Monon¬ 
gahela St. Ry. Co. V. Baker. 67 S. 
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ct. 90, 329 U.S. 731, 91 L-Ed. 632— 
Grant v. Reader’s Digest Ass’n, C. 

C. A.N.Y., 161 P.2d 733, certiorari 
denied 66 S.Ct. 492, 326 U.S. 797, 90 
L.Ed. 485—Hardware Mut. Ins. Co. 
V. Wendllnger, C.C.A.Va., 146 P.2d 
984, certiorari denied 66 S.Ct. 1029, 
324 U.S. 882, 89 L.Ed. 1432—Moss 
V. Pennsylvania R. Co., C.C.AJnd., 
146 F.2d 673, certiorari denied 65 
S.Ct. 1200, 326 U.S. 861, 89 L Ed. 
1982—Brown Paper Mill Co. v. Irv¬ 
in, CC.A.Ark., 146 P.2d 232—Equi¬ 
table Life Assur. Soc. of U. S. v. 
Mercantile Commerce Bank & 
Trust Co., C.C.A.MO., 143 F.2d 397 
—Norfolk Southern Ry. Co. v. 
Swindell, C.C.A.N.C., 139 P.2d 71 
—Funk V. Hawthorne, C.C.A.Pa., 
138 P.2d 686—Trainor v. Mutual 
Life Ins. Co. of New York. C.C.A. 
Va., 131 P.2d 895—Keehn v. Excess 
Ins. Co. of America, C.C.A.Ill., 129 
P.2d ,50.3—Manufacturers Trust Co. 
V. Kelby, C.C.A.N.Y., 125 F.2d 660, 
certiorari denied 62 S Ct. 1293, 316 

U. S. 697. 86 L.Ed. 1766—Alameda 
County V. U. S., C.C.A.Cal., 124 F. 
2d 611. 

American Fidelity Fire Ins. Co. 

V. Stewart, D.C.Ark., 165 F.Supp. 34 
—Katz V. Gordon Johnson Co., D.C. 
Me., 160 F.Supp. 126—Brooks v. 
Shepard, D.C.Ala., 167 F.Supp. 379 
—Patterson v. Alabama Vermicu- 
lite Corp., D.C.S.C., 149 F.Supp. 548 
—^Nichols & Thompson Core Drill¬ 
ing Co. V. Homeland Ins. Co. of 
America, D.C.Idaho. 148 P.Supp. 
260—Knoshaugh v. Pollman, D.C.N. 

D. , 148 F.Supp. 16, affirmed, C.A., 
246 F.2d 271—Throe Mountaineers, 
Inc. V. Ramsey, D.C.N.C., 143 F. 
Supp. 888—State v. Berkshire Life 
Ins. Co., D.C.Pla., 142 F.Supp. 691 
—Rank v. Krug, D.C.Del., 142 F. 
Supp, 1—^W & H Jewelry Co. v. 
Aetna Cas. & Sur. Co., D.C.R.I., 141 
P.Supp. 296—Lucas v. Sun Life 
Assur. Co. of Canada, D.C.Mlnn., 
136 F.Supp. 266—New v. General 
Cas. Co. of America, D.C.Tenn., 133 
P.Supp. 965—^New Mexico Asphalt 
& Refining Co. v. Williams, D.C. 
Colo., 131 F.Supp. 297—Heyward v. 
American Cas. Co. of Reading, Pa., 
D.C.S.C., 129 F.Supp. 4—Smlthey v. 
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While this rule finds its most frequent application 
when the jurisdiction of the federal courts is based 
on the fact that the parties are citizens of different 
states, as discussed infra § 165(2), it applies with¬ 
out regard to the basis of federal court jurisdic¬ 


tion.24 Indeed, it would appear that the applica¬ 
tion of federal law to state questions is unconstitu- 
tionaps and that Congress does not have the con¬ 
stitutional power to prescribe the rules of law to 
be applied by the federal courts in diversity cases.2® 


St. Louis Southwestern Ky. Co.. 
D.C.Ark., 127 F.Supp. 210, affirmed, 
CJL., 237 P.2d 637-—In re Steele. 
D.C.N.C., 122 F.Supp. 948—Hinkle 
V. Skeen. D.C.W.Va.. 117 F.Supp. 
846—^FMremen’s Ins. Co. of Newark. 
N. J. V. Chicago, St. P., M. & O. Ry. 
Co., D.C.Neb., 116 F.Supp. 289, ap¬ 
peal dismissed, C.A.. 211 F.2d 681 
—Jones V. Kinney, D.C.Mo., 113 
F.Supp. 923—Brownell v. Edmunds. 
D.C.Va., 110 F.Supp. 828, affirmed, 

C. A., 209 F.2d 349—Higbee v. Giant 
Food Shopping Center, D.C.W.Va., 
106 F.Supp. 686—De Vries v. Sig 
Ellingson & Co.. D.C.Minn., 108 F. 
Supp. 781, affirmed, C.A., Sig El¬ 
lingson & Co. V. De Vries, 199 F.2d 
677, certiorari denied 73 S.Ct. 605, 
344 U.S. 934, 97 L..Ed. 719—Plate v. 
Southern Bell Tel. A Tel. Co., D.C. 
S.C., 98 F.Supp. 865—^Metropolitan 
Cas. Ins. Co. of N. T. v. Buscher. 

D. C.I11., 95 F.Supp. BOO—^Boeing 

Airplane Co. v. Aeronautical Indus. 
Dlst. Lodge No. 751 of Intern. 
Ass'n of Machinists, D.C.Wash., 91 
F.Supp. 596, affirmed, C.A., 188 F.2d 
366. certiorari denied 72 S.Ct. 39. 
342 U.S. 821, 96 L.Ed. 621—Hinman 
Y. Berkman, D.C.Mo., 86 F.Supp. 2 
—Butler Mfg. Co. v. Wallace & 
Tiernan Sales Corp., D.C.Mo., 82 F. 
Supp. 635—Society of Good Neigh¬ 
bors V. Groat, D.C.Mich.. 77 F.Supp. 
696 — ^Downs V. Hudspeth, D.C.Kan., 
75 F.Supp. 945—^Hackworth v. 
Chesapeake ft O. Ry. Co., D.C.Ey., 
73 F.Supp. 848—Suders v. Camp¬ 
bell, D.C.Pa., 78 F.Supp. 112—Equi¬ 
table Life Ins. Co. of Iowa, D.C. 
Kan., 72 F.Supp. 723—^Popovltch v. 
Kasperlik, D.C.Pa., 70 F.Supp. 376, 
motion refused 76 F.Supp. 233— 
Moomaw v. Reading Co., D.C.Pa., 66 
F.Supp. 636, affirmed, C.C.A., 156 
F.2d 678—Miller v. National City 
Bank of N. T., D.aN.T., 69 F.Supp. 
187, affirmed, C.A., 166 P.2d 723— 
Standard Oil Co. v. Fidelity ft Cas. 
Co. of N. T., D.C.Ky., 66 F.Supp. 
603, affirmed, C.C.A.. 162 F.2d 715 
—^Urse V. Maryland Cas. Co., D.C. 
W.Va., 58 F.Supp. 897—Chidester 
V. City of Newark, D.C.N.J., 68 P. 
Supp. 787, affirmed, C.C.A., 162 F.2d 
698—Smith v. Bevins, D.C.Md., 57 
F.Supp. 760—^Remick Music Corp. 
V. American Tobacco Co., D.C.N.T., 
67 F.Supp. 476—Stinson v. Edge- 
moor Iron Works, D.CDeL, 65 F. 
Supp. 861—^U. S. Y. 16,888.66 Acres 
of Land in Spartanburg County, 
D.C.S.C., 64 F.Supp. 849—U. S. y. 
Mallery, D.C.Wash., 58 F.Supp. 664 
—^Zachs v. Aronson, D.C.Conn., 49 
F.Supp. 696—Nalley v. New York 
Life Ins. Co., D.C.Ga., 48 F.Supp. 


470, affirmed, C.C.A., 138 P.2d 318 
—Howell v. Deady, D.C.Or., 48 P. 
Supp. 104—Rothensies, to Use of 
U. S. V. Edwin J. Schoettle Co., D. 
C.Pa., 46 F.Supp. 348—Prudential 
Ins. Co. of America v. Taylor, D.C. 
La., 46 F.Supp. 116—^Ake v. Chan- 
cey, D.C.Fla.. 48 F.Supp. 680. 

Hastings v. Chrysler Corp., D.C. 
N.T., 3 P.R.D. 274. 

D.C.—John W. Johnson, Inc. v. 2500 
Wisconsin Ave., Inc., 231 P.2d 761, 
98 U.S.App.D.C. 8—^Kas v. Gilker- 
son, 199 P.2d 898, 91 U.S.App.D.C. 
163. 

N.T.—In re Washington Square Slum 
Clearance, Borough of Manhattan, 
City of New York, 167 N.E.2d 587, 5 
N.T.2d 300. 184 N.Y.S.2d 585. 

A federal oonrt is xetulred to apply 
the appropriate law, whether federal 
or state, to a case before it. 

U.S.—^U. S. V. Latrobe Const. Co., C. 
A.Ark.. 246 P.2d 357, certiorari de¬ 
nied 78 S.Ct. 262, 355 U.S. 890, 2 
L.Ed.2d 189. 

Whether facts glYs rise to a cause 
of action for damages In favor of a 
plaintiff and against a specific de¬ 
fendant is governed by the law of the 
state In which the facts arose. 

U.S.—Edwards v. Glsl, D.C.Neb., 46 
F.Supp. 17. 

ad. U.S.—Wichita Royalty Co. v. 
City National Bank of Wichita 
Falls, Tex., 59 S.Ct. 420, 306 U.S. 
108, 83 L.Ed. 515. 

Stockdale v. Olson, C.A.Iowa, 261 
P.2d 191—U. S. v. Smoot Sand ft 
Gravel Corp., C.A.Va., 248 F.2d 822 
—Maternally Yours v. Your Mater¬ 
nity Shop, Inc., C.A.N.Y., 234 P.2d 
638—Continental Cas. Co. v. 
Schaefer, C.A.Wash., 173 F.2d 5, 
certiorari denied 89 S.Ct. 1517, 337 

U. S. 940, 93 L.Ed. 1745, rehearing 
denied 70 S.Ct. 36, 838 U.S. 840, 94 
L.Ed. 614—^U. S. for Use and Bene¬ 
fit of Llchter v. Henke Const. Co., 

C. C.A.MO., 157 F.2d 18—Alameda 
County V. U. S., C.C.A.Cal., 124 F. 
2d 611. 

U. S. y. 70.39 Acres of Land, Mors 
or Less, in San Diego County, Cal., 

D. C.Cal., 184 F.Supp. 451—U. S., 
for Use and Benefit of Los Angeles 
Testing Laboratory v. Rogers ft 
Rogers, D.C.Cal., 161 F.Supp. 132 
—Hughes Transp. v. U. S., Ct.Cl., 
121 F.Supp. 212—National Fruit 
Product Co. Y. Dwlnnell-Wrlght 
Co., D.C.Mass., 47 F.Supp. 499 af¬ 
firmed, C.C.A., Dwinnell-Wright Co. 

V. National Fruit Product Co., 140 
F.ld 618, 

Souroe of sight 

(1) Source of right sued on, rather 
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than the basis of federal Jurisdiction, 
determines whether federal or state 
law applies. 

U.S.—Huber Baking Co. v. Stroeh- 
mann Bros. Co., C.A.N.Y., 252 F.2d 
945, certiorari denied 79 S.Ct. 50, 
858 U.S. 829, 3 L.Ed.2d 69. 

( 2 ) Where source of right asserted 
by plaintiff in federal court was law 
of state, whether or not trial court’s 
determination was correct was de¬ 
pendent on state law. 

U.S.—Jackson v. Flohr, C.A.Wash., 
227 F.2d 607, certiorari denied 76 
S.Ct. 822, 850 U.S. 947, 100 L.Ed. 
826. 

trnfalr competition 

(1) Unfair competition is matter 
of local law to be decided according 
to state authorities regardless of 
Jurisdictional foundation of action. 
U.S.—Kemart Corp. v. Printing Arts 

Research Laboratories, Inc., C.A. 
Cal., 269 F.2d 376. 

Time, Inc. v. Life Television 
Corp., D.C.Minn., 123 F.Supp. 4 70 
—Silvers V. Russell, D.C.Cal., 113 F. 
Supp. 119. 

(2) Application of federal or state 
law In actions for unfair competi¬ 
tion generally see infra | 165(7). 

Where Jurlsdiotion le not based on 
diversity of citizenship, the rule of 
Erie V. Tompkins does not apply. 
U.S.—Fetter v. U. S., C.A.Mich., 269 
F.2d 467—U. S. V. View Crest Gar- 
I den Apts., Inc., C.A.Wash., 268 F.2d 
I 380—Deupree v. Levinson, C.A.Ky., 

186 F.2d 297, certiorari denied Lev¬ 
inson V. Deupree, 71 S.Ct. 736, 341 
U.S. 915, 96 L.Ed. 1361—Rothen- 
berg V. H. Roth stein ft Sons, C.A. 
Pa.. 183 F.2d 624. 

Richardson v. U, S., D.C.Mich., 
177 F.Supp. 894—Shnckelford v. 
Latchum, D.C.Del., 62 F.Supp. 205. 

25. U.S.—Bernhardt v. Polygraphio 
Co. of America, Vt., 76 S.Ct. 278, 
350 U.S. 198, 100 L.Ed. 199—Erie 
R. Co. V. Tompkins, N.Y., 68 S.Ct. 
817, 894 U.S. 64, 82 L.Ed. 1188, 114 
A.L.R. 1487, conformed to, C.C.A., 
Tompkins v. Erie R. Co., 98 F.2d 49, 
certiorari denied 69 S.Ct. 108, SOS 

U. S. 637, 83 L.Ed. 410, rehearing 
denied 59 S.Ct. 229, 805 U.S. 678, 88 
L.Ed. 436. 

Contra National Fruit Product Co. 

V. Dwinell-Wright Co., Ill., 47 F. 
Supp. 499, affirmed, C.C.A., Dwinell- 
Wright Co. V. National Product Co., 
140 F.2d 618. 

20. U.S.—Bernhardt Y. Polygraphio 
Co. of America, Vt., 76 S.Ct. 278. 
850 U.S. 198, 100 L.Bd. 199—Erie 
R. Co. Y. Tompkina N.T.. 58 S.Ct. 
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State law applies as to state questions whether the 
forum is a state or a federal court,27 without regard 
to the form of the action^* and whether the remedy 
is sought at law or in equity.2® The rule extends 
to new rights and new remedies,2® and also applies 
to questions of public policy.21 Where state law 
controls, federal appellate courts as well as trial 


FEDERAL COURTS § 165(1) 

courts must ascertain and apply the state law.*® 

Except where federal questions are involved, the 
federal courts apply state law.** As frequently 
formulated, the rule is that except in matters gov¬ 
erned by the Federal Constitution or by acts of 
Congress, the law to be applied is the law of the 
state,*^ but it should be noted that, as discussed 


817. 804 U.a 64. 82 Ij.Ed. 1188. 114 
A.L.R. 1487, conformed to, C.C.A., 
Tompkins v. Erie R. Co.. 98 F.2d 49. 
certiorari denied 69 S.Ct. 108, 805 

U. S. 637, 83 L.Ed. 410, rehearing 
denied 69 S.Ct. 229, 305 U.S. 673. 

83 L.Ed. 436. 

37. U.S.—^Kaminski v. Meadows, C.A. 
Ind., 264 F.2d 63—Dine v. Edwards. 

C.C.A.I11., 168 P.2d 17, certiorari 
denied 67 S.Ct. 867, 330 U.S. 826. 91 

L. Ed. 1276. 

Beat V. Fedo, D.C.Mlnn., 163 F. 
Supp. 79—United Elec., Radio & 
Mach. Workers of America (CIO) 

V, Westingrhouse Elec. Corp., D.C. 
Pa., 66 P.Supp. 420. 

28. U.S—Madrid v. Spears. C.A.N. 

M. , 260 F.2d 61. 

89. U.S.—Guaranty Trust Co. of 
New York v. York, N.T., 65 S.Ct. 
1464, 326 U.S. 99, 89 L.Ed. 2079, 
160 A.L.R. 1231, rehcarlne: denied 
69 S.Ot 7, 826 U.S. 806, 90 L.Ed. 
491. 

Dine v. Edwards. C.C.A.111.. 168 
F,8d 17, certiorari denied 67 S.Ct. 
867, 830 U.S. 825, 91 L.Ed. 1276. 

Appalachian Power Co. v. Ameri¬ 
can Institute of Certified Public 
Accountants, D.C.N.Y., 177 P.Supp. 
346. affirmed. C.A., 268 P.2d 844. 
State law as rule of decision in equi¬ 
ty generally sec Infra fi 166. 

30. U.S.—Borland v. Haven, C.C.Cal., 
37 P. 394, 13 Sawy. 651, appeal dis¬ 
missed 16 S.Ct. 1039, 159 U.S. 266, 
40 L.Ed. 140. 

25 C.J. p 828 note 32. 

31. U.S.—^Avery v. State of Alaba¬ 
ma, Ala.. 60 S.Ct. 321. 308 U.S. 444. 

84 L.Ed. 377. 

Nelson v. Guaranty Trust Co., 

C. C.A.Wash., 60 P.2d 463. 

Hhinehart v. Southern Pac. Co., 

D. C.Cal., 38 P.Supp. 76—Tranabel 
Inv. Co. V. Roth, D.C.N.T., 86 F. 
Supp. 396—^A. B. V. C. D., D.C.Pa., 
36 P.Supp. 85, affirmed, C.C.A., 123 
P.2d 1017, certiorari denied 62 S.Ct. 
861, 314 U.S. 691, 86 L.Ed. 663— 
Dougherty v. Gutenstein, D.C.N.Y., 
10 P.Supp. 782—^Hellawell v. Town 
of Hempstead, D.C.N.Y., 10 P.Supp. 
771 — Swett V. Glvner, D.C.I11., 6 P. 
Supp. 789. 

N.Y.—^Moscow Fire Ins. Co. of Mos¬ 
cow, Russia, V. Bank of New York 
& Trust Co., 294 N.T.S. 648, 161 
Misc. 903, affirmed 1 N.Y.S.2d 640, 
263 App.Div. 710, and 1 N.Y.S.2d 
641, 268 App.Div. 710, appeal dis¬ 
missed Moscow Fire Ins. Co. v. 


Bank of New York A Trust Co., 
16 N.E.2d 854, 278 N.Y. 709, af¬ 
firmed Moscow Fire Ins. Co. of 
Moscow, Russia v. Bank of New 
York & Trust Co., 8 N.T.S.2d 663, 
263 App.Div. 644, affirmed Moscow 
Fire Ins. Co. v. Bank of New York 
A Trust Co., 20 N.E.2d 758, 280 
N.Y. 286, reargument denied 21 N. 

E.2d 890, 280 N.Y. 848, rehearing 
denied U. S. v. Moscow Fire Ins. 
Co.. 60 S.Ct. 706, 809 U.S. 697, 84 
L.Ed. 1036, and motion denied Mos¬ 
cow Fire Ins. Co. v. Bank of New 
York & Trust Co., 24 N.E.2d 487, 
281 N.Y. 818, affirmed U. S. v. Mos¬ 
cow Fire Ins. Co., 60 S.Ct. 726, 809 
U.S. 624, 84 L.Ed. 986. 

25 C.J. p 828 note 33. 

32. U.S.—Huddleston v. Dwyer, Okl., 
64 S.Ct. 1015, 822 U.S. 232, 88 L.Ed. 
1248—Meredith v. City of Winter 
Haven. Fla., 64 S.Ct. 7, 820 U.S. 228, 
88 L.Ed. 9, certiorari denied 66 S. 
Ct. 43, 323 U.S. 738, 89 L.Ed. 692. 

In re Qlassman, C.A.Mich., 262 
P.2d 867—Guess v. Baltimore & O. 

R. Co., C.A.MO., 191 P.2d 976. 

33. U.S.—King v. Order of United 
Commercial Travelers of America, 

S. C., 68 S.Ct. 488, 333 U.S. 163, 92 
L.Bd. 608, rehearing denied 68 S. 
Ct. 900, 333 U.S. 878, 92 L.Ed. 1168. 

International Ladles' Garment 
Workers’ Union, AFL v. Jay-Ann 
Co., C.A.Tex., 228 P.2d 632. 

Proctor V, Sagamore Big Game 
Club, D.C.Pa., 166 P.Supp. 466— 
Strate v. Niagara Mach, and Tool 
Works, D.C.Ind., 160 F.Supp. 296— 
U. S. V. 12,800 Acres of Land in 
Hall County, Neb., D.C.Neb., 69 P. 
Supp. 767—Northern New Hamp¬ 
shire Lumber Co. v. New Hamp¬ 
shire Water Resources Board, D.C. 
N.H., 66 F.Supp. 177. 

N.Y,—Karnik v. Hutton, 86 N.Y.S.2d 
162, 193 Misc. 909. 

There is ao leflTAl hiatus or no- 
Biaa’s laud; wherever federal law ap¬ 
plies, It preempts the field, but else¬ 
where the local law applies. 

U.S.—International Ladies’ Garment 
Workers' Union, AFL v. Jay-Ann 
Co., C.A.Tex., 228 F.2d 632. 

34. U.S.—^Meilink v. Unemployment 
Reserves Commission of State of 
California, Cal.. 62 S.Ct. 889. 814 
U.S. 664. 86 L.Ed. 468—^West v. 
American Telephone & Telegraph 
Co.. Ohio, 61 S.Ct. 179, 811 U.S. 
223, 85 L.Ed. 139, 132 A.L.R. 966, 
mandate conformed to, C.C.A., 121 
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P.2d 142—^Brle R. Co. v. Tompkins, 
N.Y., 68 S.Ct. 817, 804 U.S. 64. 82 
L.Ed. 1188, 114 A.L.R. 1487, con¬ 
formed to, C.C.A. Tompkins v. Erie 

R. Co., 98 F.2d 49, certiorari denied 
69 S.Ct. 108, 306 U.S. 637, 83 L.Ed. 
410, rehearing denied 69 S.Ct. 229, 
805 U.S. 673, 83 L.Ed. 486—-Pufahl 
V. Parks' Estate, Ill., 67 S.Ct. 161, 
299 U.S. 217, 81 L.Ed. 133. 

Trust Co. of Chicago v. Pennsyl¬ 
vania R. Co., C.A.I11., 183 F.2d 640 
—Cockburn v. O’Meara, C.C.A.Tex., 
141 P.2d 779—Cooper v. Brown, C.C 
A.Pa., 126 P.2d 874—Addresso- 
graph-Multl graph Corporation v. 
American Expansion Bolt & Manu¬ 
facturing Co., C.C.A.111., 124 F.2d 
706, certiorari denied 62 S.Ct. 1270, 
816 U.S. 682, 86 L.Ed. 1755—Kenow- 
er V. Hotels Statler Co., C.C.A. 
Mich., 124 P.2d 668—Alameda 
County V. U. S., C.C.A.Cal., 124 P. 
2d 611—First Trust & Savings 
Bank of Oneida v. Kent, C.C.A. 
Tenn., 119 F.2d 161, certiorari de¬ 
nied 62 S.Ct. 91, 314 U.S. 648, 86 
L.Ed. 620—^National Labor Rela¬ 
tions Board v. New Bra Die Co., C. 
C.A., 118 P.2d 600—Yoder v. Nu- 
Enamel Corporation, C.C.A.Neb., 
117 P.2d 488—Mayer v. Puryear, C. 
C.A.Va., 316 F.2d 676—Lincoln 
Mine Operating Co. v. Huron Hold¬ 
ing Corporation, C.C.A.Idaho, 111 F. 
2d 438, reversed on other grounds 
Huron Holding Corporation v. Lin¬ 
coln Mine Operating Co., 61 S.Ct. 
613, 312 U.S. 183, 86 L.Ed. 726, re¬ 
hearing denied 61 S.Ct. 840, 313 U.S. 
698, 85 L.Ed. 1650—Gillespie v. 
Schram, C.C.A.Mlch., 108 F.2d 39— 
State of Missouri ex rel. and to Use 
of De Vault v. Fidelity & Casualty 
Co. of New York, C.C.A.Mo., 107 

F.2d 343—^Ervin v. Texas Co., C.C. 
A.Ark., 97 F.2d 806—Sommer v. 
Nokdimen, C.C.A.Ark., 97 P.2d 715 
—Deslauriers Steel Mould Co. v. 
Gangaway, C.C.A.Pa., 97 F.2d 78— 
Commonwealth of Pennsylvania v. 
Williams. C.C.A.Pa., 72 P.2d 609, 
reversed on other grounds 65 S.Ct. 
380, 294 U.S. 176, 79 L.Ed. 841. 96 
A.L.R. 1166, and followed in Gor¬ 
don V. Ominsky, C.C.A.Pa., 72 F.2d 
617, reversed on other grounds 65 

S. Ct. 391, 294 U.S. 186, 79 L.Ed. 848 
—Moore v. McDuffie, C.C.A.Cal., 71 
P.2d 729—Miller v. Commonwealth 
of Kentucky, C.C.A.Ky., 40 P.2d 820 
—Crane Iron Works v. Cox & Sons 
Co.. C.C.A.N.J., 28 F.2d 328—North 
Side Canal Co. v. State Board of 



§ 165(1) FEDERAL COURTS 

infra § 169(3), a federal question may exist although 
the matter is not within the provisions of the Fed¬ 
eral Constitution, treaties, or statutes. What are 
federal questions is considered infra § 169(3) et seq, 
And what are state questions, infra § 189. 

A 

It is also now established that the term “laws” 
in the Rules of Decision Act, 28 U.S.C.A. § 1652 
which provides that the laws of the several states, 
except where the Constitution or treaties of the 
United States or acts of Congress otherwise re¬ 
quire or provide, shall be regarded as rules of deci¬ 
sion in civil actions in the courts of the United 


36 c.J.s. 

States in cases where they apply, includes not only 
state statutes, but also the unwritten law of a state 
as pronounced by its courts.35 The statute is a mere 
legislative declaration of a rule which would have 
been recognized in the absence of any express leg¬ 
islative sanction,36 for it now appears that Con¬ 
gress has no power to declare the substantive rules 
of common law applicable in a state.^^ 

Where a state question is presented, it is the duty 
of the federal court to ascertain what the state law 
is from all the available data,38 and it makes no 
difference whether the law is declared by the leg- 


Equallzation of Wyoming, C.C.A. 
Wyo., 17 F.2d 55, certiorari denied 
State Board of Equalization of 
State of Wyoming v. North Side 
Canal Co., 47 S.Ct. 586, 274 U.S. 740. 
711, 71 L,Bd. 1320, and State Board 
of Equalization of State of Wyo¬ 
ming V. Twin Palls Canal Co., 47 
S.Ct. 586, 274 U.S. 740, 741, 71 L.Ed. 
1320. 

Craig V. U. S., D.C.Pa., 69 F.Siipp. 
229. amrrned, C.C.A., 161 P.2d 1022 
—Petition of Lieberman. D.C.N.Y., 
60 F.Supp. 121—Ake v. Chancy. D. 
C Fla., 43 F.Supp. 680—Bank of 
Cnlifornia, N. A., v. American 
Fruit Growers, D.C.Wash., 41 P. 
Supp. 967—His Majesty’s Govern¬ 
ment for United Kingdom of Great 
Britain and Northern Ireland v. 
Compagnie Generale Transatlan- 
tique, D.C.N.T.. 40 F.Supp. 650— 
Frederick v. Baxter Arms Corpora¬ 
tion, D.C.N.Y.. 39 F.Supp. 609—By¬ 
ron Jackson Co. v. U. S., D.C.Cal., 
35 F.Supp. 665—In re Shyvers, D.C. 
Cal., 33 F.Supp. 643—Krier v. Mus- 
chel, D.C.N.Y., 29 F.Supp. 482— 

Kravas v. Great Atlantic & Pacific 
Tea Co., D.C.Pa., 28 F.Supp. 66— 
Sullivan v. Northern Pac. Ry. Co., 
D.C.Minn., 24 F.Supp. 822, affirm¬ 
ed, C.C.A., 104 F.2d 617—Travelers 
Mut. Casualty Co. of Des Moines 

V. Skeer, D.C.Mo., 24 F.Supp. 806, 
appeal dismissed, C.C.A., Skeer v. 
Tr ivelers Mut. Casualty Co., 106 P. 
2(1 1017, and Travelers Mut. Cas¬ 
ualty Co. V, Skeer, 106 P.2d 1018— 
Summers v. Hearst, D.C.N.Y., 23 F. 
Supp. 986—Ostroff v. New York 
Life Ins. Co., D.C.Cal., 23 F.Supp. 
724, reversed on other grounds, C. 

C. A., 104 F.2d 986, certiorari de¬ 
nied New York Life Ins. Co. v. 
Ostroff, 60 S.Ct. 122, 308 U.S. 692, 
84 L.Ed. 495—In re Smith, D.C. 

W. Va., 23 F.Supp. 174, reversed on 
other grounds. C.C.A., Union Trust 
Co. of Maryland v. Townshend. 101 
F.2d 903, certiorari denied Town¬ 
shend V. Union Trust Co. of Mary¬ 
land. 59 S.Ct. 1044, 807 U.S. 646, 
83 L.Ed. 1626—U. S., to Use of 
Shade Shop, v. R. B. McDanel Co., 

D. C.Va., 16 F.Supp. 906—American 
Nat. Bank ft Trust Co. v. U. S. 


Fidelity & Guaranty Co., D.C.Ala.. 
7 F.Supp. 678—^Kevan v. John Han¬ 
cock Mut. Life Ins. Co., D.C.Mo., 3 
F.Supp. 288. 

In re Hagln, D.C.La., 21 F.2d 434, 
affirmed, C.C.A., Phoenix Building 
& Homestead Ass’n. 33 F.2d 663, 
certiorari denied 60 S.Ct. 240, 281 
U.S. 726, 74 L.Ed. 1143—U. S. v. 
Swierzbenski, D.C.N.Y., 18 F.2d 685 
—In re William P. Copping Sheet 
Plate & Iron Works, D.C.La., 13 F. 
2d 895. 

Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 16 F.R.D. 141. 

Cal.—Sacramento Municipal Utility 
Dlst. v. Pacific Gas & Elec. Co., 
128 P.2d 629, 20 C.2d 684, certiorari 
denied Pacific Gas & Elec. Co. v. 
Sacramento Municipal Utility Dlst., 
63 S.Ct. 630, 318 U.S. 769, 87 L.Ed. 
1132. 

Ill.—People ex rel. Leaf v. Orvls, 30 
N.E,2d 28, 374 Ill. 636, 132 A.L.R. 
1382, certiorari denied People of 
State of Illinois ex rel. Leaf v. 
Orvls, 61 S.Ct. 827, 312 U.S. 705, 85 
L.Ed. 1138. 

N.Y.—People v. McAllister, 87 N.Y.S. 
2d 643, 194 Misc. 674—Andrews v 
State, 79 N.Y.S.2d 479, 192 Misc. 
429, affirmed 93 N.Y.S.2d 705, 276 
App.Div. 814. 

Pa.—Ginsburg v. Kovrak, 139 A.2d 
889, 392 Pa. 143. 

Va.—Buttery v. Robbins, 14 S.E.2d 
644, 177 Va. 368. 

26 C.J. p 828 note 29. 

Decisions of state courts as authority 
see infra SS 170-187. 

Federal decisions prior to state deci¬ 
sions see infra 9 180. 

Questions of general or commercial 
law see infra 5 186. 

35. U.S.—Cohen v. Beneficial Indus. 
Loan Corp., N.J., 69 S.Ct. 1221, 337 
U.S. 641, 93 L.Bd. 1628—King v. 
Order of United Commercial Trav¬ 
elers of America, S.C., 68 S.Ct. 488, 
833 U.S. 15S, 92 L.Bd. 608, rehear¬ 
ing denied 68 S.Ct. 900, 333 U.S. 
878, 92 L.Bd. 1153—Brie R. Go. v. 
Tompkins, N.T., 68 S.Ct. 817, 804 
U.S. 64, 82 L.Ed. 1188, 114 A.L.R. 
1487, conformed to, C.C.A., Tomp¬ 
kins V. Erie R. Co., 98 F.2d 49, cer¬ 
tiorari denied 69 S.Ct. 108, 306 U.S. 
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637, 83 L.Ed. 410, rehearing denied 
69 S.Ct. 229. 305 U.S. 673, 83 L.Ed. 
43C. 

Duty to follow state court decisions 
generally see infra 9 170. 

Sharp differsaoes of opinion 
Whether the statute requires fed¬ 
eral courts to follow state court de¬ 
cisions as to other matters is a ques¬ 
tion which has produced considerable 
discussion and sharp differences of 
opinion. 

U.S.—Erie R. Co. v. Tompkins, N.Y., 

68 S.Ct. 817, 304 U.S. 64, 82 L.Ed. 
1188, 114 A.LR. 1487, mandate con¬ 
formed to, C.C.A., Tompkins v. Erie 
R. Co., 98 F.2d 49, certiorari de¬ 
nied 69 S.Ct. 108, 306 U.S. 637, 83 
L.Ed. 410, rehearing denied 69 S.Ct. 
229, 305 US. 673, 83 L.Ed. 436. 

Hewlett v. Schadel, C.C.A.Va., 68 
F.2d 502, 91 A.L.R. 743—Cole v. 
Pennsylvania R. Co., C.C.A.N.Y., 43 
F.2d 953, 71 A.L.R. 1096. 

36. U.S.—Erie R. Co. v. Tompkins, 
N.Y., 68 S.Ct. 817, 304 U.S. 64, 82 
L.Ed. 1188, 114 A.L.R. 1487, man¬ 
date conformed to, C.C.A., Tomp¬ 
kins v. Erie R. Co., 98 F.2d 49, cer¬ 
tiorari denied 59 S.Ct. 108, 30.5 U.S. 
637, 83 L.Ed. 410, rehearing denied 
59 S.Ct. 229, 305 U.S. 673, 83 L.Ed. 
436—Mason v. U. S., La., 43 S.Ct. 
200, 260 U.S. 545. 67 L.Ed. 896. 

25 C.J. p 828 note 30. 

37. U.S.—Erie R. Co. v. Tompkins, 
N.Y., 58 S.Ct. 817, 304 U.S. 64, 82 
L.Ed. 1188, 114 A.L.R. 1487 con¬ 
formed to, C.C.A., Tompkins v. Erie 
R. Co., 98 F.2d 49, certiorari denied 

69 S.Ct. 108, 306 U.S. 637, 83 L.Ed. 
410, rehearing denied 69 S.Ct. 229, 
306 U.S. 673, 83 L.Ed. 436. 

Hartley Pen Co. v. Lindy Pen 
Co., D.aCal., 16 F.R.D. 141. 

38. U.S.—West V. American Tel. ft 
Tel. Co., Ohio, 61 S.Ct. 179, 311 U.S. 
223, 85 L.Bd. 189, 132 A.L.R. 966, 
conformed to, C.C.A., 121 F.2d 142, 
certiorari denied 62 S.Ct. 138, 314 

U. S. 672, 86 L.Bd. 637. 

Werthan Bag Corp. v. Agnew. 
C.A.Tenn., 202 F.2d 119—^Whiteside 

V. Southern Bus Lines, C.AJCy., 
177 P.2d 949—Gustin v. Sun Life 
Assur. Co. of Canada, C.C.A.Ohio, 
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islature or by the highest court of the state.39 The 
federal courts must follow the state's common law 
as well as its statutory law.^® Thus, as discussed 
infra § 170, where a question of state law is not 
covered by a state statute, the federal courts may 
not determine the question independently, but must 
determine it as the state courts would and must 
follow state court decisions. Similarly, as consid¬ 
ered infra § 171, where a question of state law is 
covered by a state statute, the federal courts must 
follow the construction of the statute adopted by the 
state courts. 

The responsibility of the federal courts with 
respect to state questions is not to make the law, but 
merely to ascertain and apply it.^^ It is not for 
the federal court to make changes in state law, 
even along the line of an apparent tendency.^2 xhe 
application of state law is not dependent on the view 


of the federal courts as to the policy, wisdom, jus¬ 
tice, or fairness of the state law.^* The federal 
courts apply the state law as it is, not as it should 
be,^^ and accept the state law as declared by the 
state courts without speculating as to whether or 
not they would reach the same conclusion as an 

original proposition.^^ < 

A fortiori, the federal courts must regard state 
statutes^® and laws and customs of a local charac¬ 
ter^*^ as binding statements of state law. The fed¬ 
eral courts must give credit to a state legislature 
acting within its constitutional sphere like that ac¬ 
corded to Congress acting within its constitutional 
sphere,^® but will not give effect to a state statute 
that violates the Federal Constitution.^® 

The removal of a case from a state to a federal 
court does not deprive the parties of rights secured 
by the local law.^® The court need not decide 


154 F.2d 961 certiorari denied 66 
S.Ct 1374, 328 U.S. 866, 90 L.Ed 
1636. 

39. U.R.—^Whiteside v. Southern Bus 
Lines, C.A.Ky., 177 F.2d 049. 

Henry v. U. S. Trucking Corp., 
D.C.N.J., 161 F.Supp. 67—Knos- 

haugh V. Pollman, D.C.N.D., 148 F. 
Supp. 16, affirmed, C.A., 245 F 2d 
271—Schmiedlng v. American 
Farmers Mut. Ins. Co., D.C.Neb., 
138 F.Supp. 167—Ilhoads v. Leon¬ 
ard. D.C.Okl.. 113 F.Supp. 411—Sin¬ 
clair Heflning Co. v. Miller, D.C. 
Neb., 106 F.Supp. 881—Feldman v. 
Gross, D.C.Ohio, 106 F.Supp. SOS- 
Green V. Equitable Powder Mfg. 
Co., D.C.Ark., 94 F.Supp. 126. 

D.C.—Jiggetts v. Atlantic Coast Line 
R Co., 239 F.2d 69. 99 U.S.App.D.C. 
249. 

N.Y.—^People V. McAllister, 87 N.T.S. 
2d 643, 194 Misc. 674. 

40. U.S.—Conversions and Surveys. 
Inc. V. Roach, C.A.Mass., 204 F.2d 
499 

Warner v. Republic Steel Corp., 
D.CN.Y., 103 F.Supp. 998—Nola 
Elec. Co. v. Reilly, D.C.N.Y., 93 F. 
Supp. 164—Aleksich v. Mutual Ben. 
Health & Acc. Ass'n, D.C.Mont., 76 
F.Supp. 695 affirmed, C.C.A., 166 F. 
2d 433. 

41. U.S. — Smithey v. St. Louis South¬ 
western Ry. Co., C.A.Ark., 237 F.2d 
637. 

Federal oonrt may not eatabliah a 
new rule because it is of opinion that 
it Is sounder or of more general ap¬ 
plication. 

U.S.—Boston Cas. Co. v. Bath Iron 
Works Corp., C.C.A.Me., 136 F.2d 
31. 

Bnlings of federal court do not estab- 
Ush state law 

U.S._Frank B. Connet Lumber Co. 

V. New Amsterdam Cas. Co., C.A. 
Mo., 236 F.2d 117. 


Modification of law 

(1) Court has duty to ascertain, 
construe, and apply static state law 
and not to limit, modify, or repeal 
state doctrines. 

U.S.—Rchm V. Interstate Motor 

Freight System, C.C.A.Mich., 133 
F.2d 164. 

(2) It is not for federal courts to 
modify common law of state. 

U.S.—Benz v. Compania Naviera Hid¬ 
algo, S. A., C.A.9, 233 F.2d 62, cer¬ 
tiorari denied 77 S.Ct. 125, 352 U. 
S. 890, 1 L.Ed.2d 86, affirmed 77 
S.Ct. 699, 353 U.S. 138, 1 L.Ed.2d 
709. 

(3) Although state courts could 
overrule their prior decisions, federal 
courts, In diversity cases, could not 
do so. 

U.S.—Polk County, Ga. v. Lincoln 
Nat. Life Ins. Co., C.A.Ga., 262 F. 
2d 486. 

42. U.S.—City of Newark v. U. S., 
D.C.N.J., 149 F.Supp. 917, affirmed, 
C.A., 264 F.2d 93. 

43. U.S.—U. S. V. Smoot Sand & 
Gravel Corp., C.A.Va., 248 F.2d 822 
—^Krausa v. Greenbarg, C.C.A.Pa., 
187 F.2d 669, certiorari denied 64 
S.Ct. 207, 320 U.S. 791, 88 L Ed. 
477, rehearing denied 64 S.Ct. 368, 
320 U.S. 816, 88 L.Ed. 492—Rybolt 
V. Jarrett, C.C.A.W.Va., 112 F.2d 
642. 

25 C.J. p 829 note 34. 

44. U.S.—Polk County, Ga. v. Lin¬ 
coln Nat. Life Ins. Co.. C.A.Ga., 
262 F.2d 486—Langfelder v. Uni¬ 
versal Laboratories, C.A.Del., 163 
F.2d 804—Spector Motor Service 
V. Walsh, C.C.A.Conn., 189 F.2d 
809. vacated on other grounds 65 
S.Ct. 162, 323 U.S. 101, 89 L.Ed. 
101—Krauss v. Greenbarg, C.C.A. 
Pa., 137 F.2d 669, certiorari denied 
64 S.Ct. 207, 320 U.S. 791, 88 L.Ed. 
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477, rehearing denied 64 S.Ct. 368, 
320 U.S. 815, 88 L.Ed. 492. 

McFadden v. New Tork, N. H. & 

H. R. Co., D.C.N.Y., 176 F.Supp. 
465—Kowtko v. Delaware & H. R. 
Corp., D.C.Pa., 131 F.Supp. 95. 

46. U.S.—Fort Wayne Corrugated 
Paper Co. v. Anchor Hocking Glass 
Corp., aC.A.Pa., 130 F.2d 471— 
Oler V. Lester Harding, Inc., C.C.A. 
Pa., 127 F.2d 963. 

46. U.S.—Ingraham v. Commissioner 
of Internal Revenue, C.C.A., 119 F. 
2d 223. 

Public policy of a state, emphati¬ 
cally declared In state statute, can¬ 
not be ignored by federal court, in a 
matter clearly within the ambit of 
state power. 

U.S.—International Woodworkers of 
America, Local 6-64, CIO v. Mc¬ 
Cloud River Lumber Co., D.C.Cal., 
119 F.Supp. 475. 

47. U.S.—Bucher v. Cheshire R. Co., 
Mass., 8 S.Ct. 974, 126 U.S. 566, 81 
L.Ed. 795. 

National Fruit Product Co. y. 
Dwinell-Wright Co., D.C.Mass., 47 
F.Supp. 499, affirmed, C.C.A., Dwin¬ 
ell-Wright Co. V. National Fruit 
Product Co., 140 P.2d 618—^Francis 
V. Humphrey, D.C.Ill., 26 F.Supp. 

I . 

48. U.S.—Meillnk v. Unemployment 
Reserves Commission of State of 
California, Cal., 62 S.Ct. 389, 314 
U.S. 564, 86 L.Ed. 458. 

49. U.S.—Cohen v. Beneficial Indus. 
Loan Corp.. N.J., 69 S.Ct. 1221. 337 

U. S. 641, 93 L.Ed. 1628—Poindexter 

V. Greenhow, Va., 6 S.Ct. 903, 114 
U.S, 270, 29 L.Ed. 186. 

25 C.J. p 802 note 59. 

50. U.S.—Sickelco y. Union Pac. R. 
Co., C.C.A.Cal., Ill F.2d 746. 

Niehols v. Atchison, T. & S. P. 
Ry. Co., C.C.A.Cal.. 286 P. 1, affirm- 
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whether federal or state law governs, but will 
apply federal law where it is not contended that 
federal and state law differ.^i 

V 

§ 165(2). - Diversity Jurisdiction ^ 

c 

Where federal Jurisdiction is based on diversity of .1 
citizenship, a federal court is in effect only another court 
of the state in which it sits and applies the same law V 


that would be applied If the action were brought In the 
state courts. 

Under the recently adopted Erie Doctrine,® ^ 
where federal jurisdiction is based on diversity of 
citizenship, a federal court is in effect only another 
court of the state in which it sits,®3 and applies 
the same law that would be applied if the action 
were brought in the state courts.®^ The essence of 


ed Atchison, T. & S. P. R. Co. v. 
Nichols. 44 S.Ct. 353. 264 U.S. 34S, 
68 Li.Ed. 720. 

25 C.J. p 829 note 43. 

$1. U.S.-—U. S. V. Grant, C.A.Ill., 237 
F.2d 611. 

62. U.S.—Erie R. Co. v. Tompkins, 
N.T.. 68 S.Ct. 817. 304 U.S. 64, 82 

U. Ed. 1188, 114 A.L.R. 1487 con¬ 
formed to, C.C.A., Tompkins v. 
Erie R. Co., 98 F.2d 49, certiorari 
denied 59 S.Ct. 108. 305 U.S. 637, 83 
Ij.Ed. 410. rehearing denied 59 S. 
Ct. 229, 305 U.S. 673, 83 L.Ed. 436. 

63. U.S.—Bernhardt v. Polygraphlc 
Co. of America, Vt., 76 S.Ct. 278, 
350 U.S. 198, 166 L.Ed. 199—Woods 

V. Interstate Realty Co., Miss, 69 
S.Ct. 1235, 337 U.S. 636, 93 L.Ed. 
1524—Cohen v. Beneficial Indus. 
Loan Corp., N.J., 69 S.Ct. 1221, 337 

U. S. 541, 93 L.Bd. 1528—King v. Or¬ 

der of United Commercial Travel¬ 
ers of America, S.C., 68 S.Ct. 488, 
333 U.S. 163, 92 L.Ed. 663. rehear¬ 
ing denied 68 S.Ct. 900. 333 U.S. 
878, 92 L.Ed. 1153—Angel v. Bul- 
llngton, N.C., 67 S.Ct. 667, 330 U.S. 
183, 91 L.Ed. 882—Steele v. General 
Mills. Tex.. 67 S.Ct. 439, 329 U.S. 
433. 91 L.Ed. 402, rehearing denied 
67 S.Ct. 628, 329 U.S. 834, 91 L.Ed. 
706—Holmberg v. Armbrecht, N.T., 
66 S.Ct. 582, 827 U.S. 392, 96 L.Ed. 
743. 162 A.L.R. 719—Guaranty 

Trust Co. of New York v. York, N. 
Y., 66 S.Ct. 1464, 326 U.S. 99, 89 
L.Ed. 2079, 160 A.L.R. 1231, re¬ 
hearing denied 66 S.Ct. 7, 326 U.S. 
806, 90 L.Ed. 491. 

American Airlines, Inc. v, Louis¬ 
ville and Jefferson County Air Bd., 
C.A.Ky., 269 P.2d 811—Henderson 

V. National Fidelity Life Ins. Co., 
C.A.Okl.. 257 F.2d 917—Fortenber¬ 
ry V. Maryland Cas. Co., C.A.Tex., 
247 P.2d 702—Sullivan v. Shell Oil 
Co., C.A,Cal., 234 P.2d 733, certio¬ 
rari denied 77 S.Ct. 221, 352 U.S. 
925, 1 L.Ed.2d 260—Slebrand v. 
Gossnell. C.A.Ariz., 234 F.2d 81— 
Worcester Felt Pad Corp. v. Tucson 
Airport Authority, C.A.Ariz., 233 F. 
2d 44—Erwin v. Barrow, C.A.Okl., 
217 F.2d 522—Sidebotham v. Robin¬ 
son, C.A.Cal.. 216 F.2d 816—Deu- 
pree ▼. Levinson, C.A.Ky., 186 F.2d 
297, certiorari denied Levinson v. 
Deupree, 71 S.Ct. 786, 841 U.S. 916, 
96 L.Bd. 1851—Trust Co. of Chi¬ 
cago V. Pennsylvania R. Co., C.A. 
IIU 183 F.2d 640—Sullivan v. Title 


Guarantee & Trust Co., C.C.A.N.Y., 
167 F.2d 393. 

Calcin v. Milburn, D.C.N.J., 176 
F.Supp. 946—Texaco, Inc. v. O’Con¬ 
nell, D.C.Pa., 174 F.Supp. 820—Gar- 
Held Local 13-666, Oil, Chemical 
and Atomic Workers Intern. Union, 
AFLr-CIO V. Heyden Newport 
Chemical Corp., D.C.N.J., 172 P. 
Supp. 230—Reserve Min. Co. v. Mes- 
abi Iron Co., D.C.Minn., 172 F.Supp. 
1—American Fidelity Fire Ins. Co. 
V. Stewart, D.C.Ark., 166 F.Supp. 34 
—Star V. Rogalny, D.C.Ill., 162 P. 
Supp. 181—Cassius v. Mortimer, 
D.C.N.y., 161 F.Supp. 74—Metzen- 
baum v. GolWynne Chemicals Corp., 
D.C.N.Y., 169 F.Supp. 648—Brooks 
v. Shepard, D.C.Ala., 157 F.Supp. 
379—London Lancashire indem. 
Co. of America v. Reid, D.C.Pa., 
156 B\Supp. 897—Lee v. Jenkins 
Bros., D.C.Conn., 156 F.Supp. 858 
—Rode V. National Sur. Corp., D.C. 
Minn., 164 F.Supp. 10—Jackson v. 
U. S. National Bank, Portland, Or., 
D.C.Or., 163 F.Supp. 104—Hach- 
mann v. Mayo Clinic. D.C.Minn., 
150 F.Supp. 468—^Reynolds v. Roy¬ 
al Mall Lines. Limited, D.C.Cal., 
147 IT.Supp. 223—^Range Oil Supply 
Co. V, Chicago, R. I. & P. R. Co., 
D.C.Mich., 146 F.Supp. 285, affirmed, 
C.A., 248 F.2d 477—W. H. Elliot & 
Sons Co. V. E. & F. King & Co., D. 
C.N.H., 144 F.Supp. 401—Preece v. 
Baur, D.C.Idaho, 143 F.Supp. 804— 
State V. Berkshire Life Ins. Co., D. 

C. Fla., 142 F.Supp. 691—Montgom¬ 
ery Ward & Co. v. Northern Pac. 
Terminal Co. of Or., D.C.Or., 128 
F.Supp. 476—^Antrim v. Albrecht, 

D. C.Mich., 121 F.Supp. 618—B. P. 
Goodrich Co. v. Naples, D.C.Cal., 
121 F.Supp. 345—Anderson v. 
Hearst Pub. Co., D.C.Cal., 120 P. 
Supp. 850—Josewski v. Midland 
Constructors, Inc., D.C.S.D., 117 F. 
Supp. 681—^Rosen v. Haley, D.C. 
Mo., 113 F.Supp. 431—’Renault v. L. 
N. Renault & Sons, D.C.Pa., 90 P. 
Supp. 630, reversed on other 
grounds, C.A., 183 P.2d 817—Mor¬ 
an V. Pittsburgh-Des Moines Steel 
Co., D.C.Pa., 86 F.Supp. 255, re¬ 
versed on other grounds, C.A., 183 
F.2d 467—Aleksich v. Mutual Ben. 
Health & Acc. Ass’n, D.C.Mont., 76 
F.Supp. 596 affirmed, C.C.A., 166 F. 
2d 433. 

Singleton v. Atlantic Coast Line 
R. Co., D.C.Mich., 20 F.R.D. 16— 
Magee v. McNany, D.C.Pa., 10 F.R. 
D. 6. 


Jurisdiction based on diversity of cit¬ 
izenship generally see supra | 65 
et seq. 

Xaeidence of state laws 

Diversity Jurisdiction allowing 
parties to seek relief in federal 
courts does not lessen or broaden the 
incidence of state laws. 

U.S.—Britton v. Dowell, Inc., C.A. 

Okl., 237 P.2d 630. 

State-created right 
A federal court, which is adjudicat¬ 
ing a state-created right solely be¬ 
cause of diversity of citizenship, is, 
in effect, only another state court. 
U.S.—Woods V. Klobuchar, C.A.Ind., 
267 F.2d 313. 

Taylor v. Reading Co., D.C.Pa., 23 
F.R.D. 186. 

Bights as to property la state 

Federal courts are courts of state 
in which they sit for purpose of ad¬ 
judicating persons’ rights as to prop¬ 
erty within such state. 

U.S.—U. S. v. Ahtanum Irr. DisL, D. 

C. Wash., 124 F.Supp. 818. 
Oobrdiaate court 

In diversity of citizenship cases, 
federal district court sits as court co¬ 
ordinate with courts of the state 
wherein it is located. 

U.S.—Matthies v. Seymour Mfg. Co., 

D. C.Conn., 23 F.R.D. 64. 

Xa a case act fonaded oa a sub- 
staatlve federal right, a federal dis¬ 
trict court sitting In New York, sits 
as another court of New York and is 
bound to apply the law of that state 
as to any matters which substantial¬ 
ly affect the outcome of the action. 
U.S.—^Du Roure v. Alvord, D.C.N.Y., 
120 F.Supp. 166. 

64. U.S.—Bernhardt v. Polygraphle 
Co. of America, Vt., 76 S.Ct. 273, 
360 U.S. 198, 100 L.Ed. 199—Woods 
v. Interstate Realty Co., Miss., 69 
S.Ct. 1286, 887 U.S. 635, 93 L.Bd. 
1524—Cohen v. Beneficial Indus. 
Loan Corp., N.J.. 69 S.Ct. 1221, 
837 U.S. 541, 93 L.Ed. 1528—King 
v. Order of United Commercial 
Travelers of America, S.C., 68 S.Ct. 
488, 833 U.S. 153, 92 L.Ed. 608, re¬ 
hearing denied 68 S Ct. 900, 388 U. 
S. 878, 92 L.Ed. 1153—Angel v. 
Bulllngton, N.C., 07 S.Ct. 067, 330 
U.S. 188, 91 L.Ed. 832—Steele v. 
General Mills, Tex., 67 S.Ct. 439, 
329 U.S. 488, 91 L.Ed. 402, rehear¬ 
ing denied 67 S.Ct. 628, 329 U.S. 
834, 91 L.Bd. 706—Holmberg v. 
Armbrecht, N.Y., 66 S.Ct. 582. 327 
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U.S. 892, 90 L..Ed. 743. 162 A.L.R. 
T19—Guaranty Trust Co. of Now 
Tork V. York. N.T.. 66 S.Ct. 1464, 
826 U.S. 99, 89 L.Bd. 2079, 160 
A.L.R. 1231, rehearlngr denied 66 
S.Ct. 7. 826 U.S. 806, 90 L.Ed. 491. 

Fetter v. U. S.. C.A.Mlch., 269 
P.2d 467—Kcmart Corp. v. Printinsr 
Arts Research Laboratories, Inc., 
C.A.Cal., 269 F.2d 375—^Johnson v. 
Stone. C.A.I11., 268 F.2d SOS-Gar- 
land Coal & Min. Co. v. Few, C.A. 
Okl., 267 F.2d 786--Wong v. Swler, 
C.A.Wash., 267 F.2d 749—Conn v. 
Young, C.AVt., 267 F.2d 726— 
Groth V. Standard Acc. Ins. Co., C. 
A.I11., 267 F.2d 899—Reltan v. 

Travelers Indem. Co., C.A.Wis., 267 
F.2d 66—Yoham v. Hoseclift Real¬ 
ty Co.. C.A.N.J., 267 P.2d 9—Turk- 
nett V. Keaton, C.A.Tex., 266 F.2d 
572—Sun Ins. Office Limited v. 
Clay, C.A.ria., 266 F.2d 622—Win¬ 
chester V. Wells, C.A.Fla., 265 F.2d 
405—Shoifet v. New York Cent. R. 
Co.. C.A.NY., 265 F.2d 208—Blue 
Ridge Rural Elec. Co-op., Inc. v. 
Byrd, C.A.S.C., 264 F.2d 689—Fish¬ 
er V. Pennsylvania R. Co., C.A.IIL, 
263 F.2d 781—Bender v. Hearst 
Corp., C.A.Conn., 263 F.2d 360— 
Burnett v. Hernandez, C.A.Or., 263 
F.2d 212—First Nut. Bank of Flem¬ 
ing, Colo. V. Petzoldt, C.A.C 0 I 0 ., 
262 F.2d 540—Polk County. Ga. v, 
Lincoln Nat. Life Ins. Co., C.A.Ga., 

262 F.2d 486—Trans World Alr- 
llne.s, Inc., v. Travelers Indem. Co., 
C.A Mo, 262 P.2d 321—Wheat v. 
Baltimore & O. R. Co., C.A.Ill., 262 
F.2d 289—Lumbermens Mut. Ins. 
Co. of Mansfield, Ohio v. Cantex 
Mfg. Co., C.A.Ga., 262 F.2d 63— 
Civoru V. National Broadcasting 
Co., C.A.N.Y.. 261 F.2d 716—C. B. 
Snyder Realty Co. v. Sherrlll-Noon- 
an. Inc., C.A.Pa., 261 F.2d 269— 
Robison v. Jones, C.A.Ark., 261 F.2d 
684—American Ice Co. v. Royal 
Petroleum Corp., C.A.Pa., 261 F.2d 
366—New York Life Ins. Co. v. Mc¬ 
Ghee. C.A.Ala., 260 F.2d 768— 
Gramm v. Lincoln, C.A.Idaho, 257 
F.2d 250—Boynton v. Ryan, C.A. 
Pa., 257 F.2d 70—Sitta v. American 
Steel and Wire Division of U. S. 
Steel Corp., C.A.Mlch., 254 F.2d 12 
—Ray field v. Lawrence, C.A.Va., 

263 F.2d 209—^Warner v. Lleber- 
man, C.A.Wis., 253 F.2d 99, certio¬ 
rari denied 78 S.Ct. 1361, 357 U.S. 
920, 2 L.Ed.2d 1364—^Johnson v. 
State Farm Mut. Auto. Ins. Co., 
C.A.Mo., 252 F.2d 168—Honolulu 
Oil Corp. V. Kennedy, C.A.Cal., 251 
F.2d 424—Evangelical Lutheran 
Church V. Stanolind Oil & Gas Co., 
C.A.ND., 251 F.2d 412—Larkin v. 
May Dept. Stores Co., C.A.Pa., 260 
P.2d 948—Lebeck v. William A. 
Jarvis, Inc., C.A.Pa., 260 P.2d 286 
—Munzenmayer v. Lit Bros., Inc., 
C.A.Pa., 248 P.2d 946—^Young v. 
Aeroil Products Co., C.A.Cal., 248 
F.2d 185—Stivers v. National Am. 
Ins. Co., C.A.Cal., 247 F.2d 921— 


Brown v. Moore, C.A.Pa., 247 F.2d 
711, certiorari denied 78 S.Ct. 148, 
856 U.S. 882, 2 L.Ed.2d 112—Peddy 

V. Pacific Emp. Ins. Co., C.A.Fla., 
246 F.2d 806—Wheeling Stamping 
Co. V. Birdsboro Steel Foundry & 
Mach. Co., C.A.Pa., 246 F.2d 752— 
Hall V. Continental Drilling Co., 
C.A.La., 246 P.2d 717—Wood v. Gas 
Service Co., C.A.M 0 ., 246 F.2d 663, 
certiorari denied 78 S.Ct. 161, 356 
U.S. 886, 2 L.Ed.2d 114, rehearing 
denied 78 S.Ct. 340, 355 U.S. 920. 2 
L.Ed.2d 281—Wright v. Carter 
Products, Inc., C.A.N.Y., 244 F.2d 
53—^Equitable Life Assur. Soc. of 
the U. S. V. Neill, C.A.Pla., 243 P.2d 
193—Colna v. Northern Metal Co., 
C.APa., 242 P.2d 646—Stopper v. 
Manhattan Life Ins. Co. of N. Y., 
C.A.Pa., 241 P.2d 466, certiorari 
denied 78 S.Ct. 17. 355 U.S. 16, 2 L. 
£d.2d 32—Hrabak v. Madison Gas 
& Elec. Co.. C.A.Wis., 240 F.2d 472 
—Holcombe v. Solinger & Sons Co., 
C.A.Fla., 238 P.2d 496—State Farm 
Mut. Auto Ins. Co. v. Palmer, C.A. 
Ariz., 237 P.2d 887, 60 A.L.R.2d 1138 
—^Miller v. Pennsylvania R. Co., C. 
A.N.Y., 236 F.2d 296—Miller v. 

Wahyou, C.A.Nev., 235 P.2d 612— 
Seymour v. Johnson, C.A.Ky., 236 
P.2d 181—^Wallace v. Knapp-Mon- 
arch Co., C.A.M 0 ., 234 P.2d 853— 
Vanity Fair Mills, Inc. v. T. Eaton 
Co., C.A.N.Y., 234 P.2d 633, certio¬ 
rari denied 77 S.Ct. 96, 352 U.S. 871, 
1 L.Ed.2d 76, rehearing denied 77 S. 
Ct. 144, 352 U.S. 913, 1 L.Ed.2d 129 
—Tollisen v. Lehigh Val. Transp. 
Co., C.A.Pa., 234 P.2d 121—General 
Cas. Co. V. School Dist. No. 5, Baker 
County, Or., ex rel. Lyons, C.A.Or., 
233 F.2d 626—Bankoff v. Wycoff, (3. 
A.Kan., 233 P.2d 476—Burns ▼. 
Yanos, C.A.Pa., 232 P.2d 929—Gen¬ 
eral Acc. Fire & Life Assur. Corp. 
v. Independent Military Transport 
Ass’n, C.A.Cal., 232 F.24 439— 

Hardy v. Bankers Life & Cas. Co., 
C.A.Ill., 232 F.2d 206, certiorari de¬ 
nied 76 S.Ct. 1051, 361 U.S. 984, 109 
L.Ed. 1498—Deerlng-Milliken & Co.. 
Inc. V. Modern-Aire of Hollywood, 
Inc., C.A.Cal., 231 F.2d 623—Mc- 
Keown V. Wheat, C.A.Ga., 231 P.2d 
640—^North Am. AIrcoach Systems, 
Inc. V. North Am. Aviation, Inc., C. 
A.Cal., 231 F.2d 205, certiorari de¬ 
nied 76 S.Ct. 709, 351 U.S. 920, 100 
L.Ed. 1462—Halprin v. Mora, C.A. 
Pa., 231 P.2d 197—Sagesser v. 
Sears, Roebuck & Co., C.A.Fla., 230 
F.2d 806—^Marchessault v. National 
Grange Mut. Liability Co., C.A.Vt., 
229 F.2d 698—Welcome Wagon, 
Inc. V. Morris, C.A.N.C., 224 P.2d 
693—Bechler v. Kaye, C.A.Okl., 222 
F.2d 216, certiorari denied 76 S.Ct. 
76, 350 U.S. 837, 100 L.Bd. 747— 
Psinakis v. Psinakis, C.A.Pa., 221 
P.2d 418—Seaboard Sur. Co. v. 
Permacrete Const. Corp., C.A.Pa., 
221 F.2d 366—Siegelman y. Cunard 
White Star Limited, C.A.N.Y., 221 
F.2d 189—^Independent - Eastern 
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Torpedo Co. v. Cannon, C-A.Tez., 
220 F.2d 720—Phelan T. Middle 
States Oil Corp., C.A.N.T.. 230 F.2d 
693, certiorari denied Cohen v. 
Glass, 75 S.Ct. 772. 849 U.S. 929, 
99 L.Ed. 1260—Riverbank Labora¬ 
tories V. Hardwood Products Corp., 
C.A.I11., 280 F.2d 465, reversed on 
other grounds 76 S.Ct. 648, 360 U. 
S. 1003, 100 L.Ed. 866, amended 76 
S.Ct. 656, 350 U.S. 1012, 100 L.Ed. 
872—^Williams v. Franzoni, C.A.Vt., 

217 F.2d 533—Sidebotham v. Robi¬ 
son, C.A.Cal., 216 F.2d 816—Liber¬ 
ty Mut. Ins. Co. V. Sweeney, C.A. 
Pa., 216 F.2d 209—Hamilton v. U. 
S. Pipe & Foundry Co., CA..Ala., 

218 F.2d 861—^Dickerson v. Ameri¬ 

can Sugar Refining Co., C.A.Pa., 211 
F.2d 200—^Nicolls V. Scranton Club, 
C.A.Pn., 208 F.2d 874—Kahler v. 
Liberty Mut. Ins. Co., C.A.Minn., 
204 F.2d 804—Popp v. Archbell, C 
A.Va.. 203 F.2d 287—Strachan v. 
Nlsbet, C.A.I11., 202 F.2d 216— 

Werthan Bag Corp. v. Agnew, C.A. 
Tenn., 202 F.2d 119—Brooks v. 
Yawkey, C.A.MaBB., 200 F.2d 663— 
Kerrigan's Estate v. Joseph E. Sea¬ 
gram & Sons, C.A.Pa., 199 F.2d 694 
—Canvas Fabricators v. William 

E. Hooper & Sons Co., C.A.I11., 199 
P.2d 486—First Nat. Bank & Trust 
Co. of Racine v. Village of Skokie, 
C.A.I11., 198 F.2d 1017—Brown V. T. 

W. Phillips Gas & Oil Co., C.A.Pa.. 
196 F.2d 643—RKO Radio Pictures 
V. Sheridan, C.A.Cal., 196 F.2d 167— 
C. D. Johnson Lumber Corp. v. 
Hutchins, C.A.Or., 194 P.2d 674— 
Fairbanks, Morse & Co. v. Consoli¬ 
dated Fisheries Co., C.A.Del., 190 

F. 2d 817—Gandelman v. Mercan¬ 
tile Ins. Co. of America, C.A.Cal., 
187 F.2d 654, certiorari denied 72 
S.Ct. 228, 342 U.S. 896, 96 L.Ed. 
671—Deupree v. Levinson, C.A.Ky., 
186 F.2d 297 certiorari denied Lev¬ 
inson V. Deupree, 71 S.Ct. 786, 341 

U. S. 915, 96 L.Ed. 1351—Reynolds 

V. Baltimore & O. R. Co., C.A.Ind., 
186 F.2d 27, certiorari denied 71 S. 
Ct. 531, 840 U.S. 947, 95 L.Ed. 683 
—Zellmer v. Acme Brewing Co., 
C.A.Cal., 184 F.2d 940—Fargo Nat. 
Bank v. Agricultural Ins. Co., C.A. 
N.D., 184 F.2d 676—Pennsylvania 
Salt Mfg. Co. of Wash. v. Haynes, 
C.A.Wash., 184 F.2d 356—Headrick 
V. Atchison, T. ds S. F. Ry. Co., C. 
A.N.M., 182 F.2d 305—Kroese v. 
General Steel Castings Corp., C.A. 
Pa., 179 F.2d 760, 15 A.L.R.2d 1117, 
certiorari denied 70 S.Ct. 1026, 339 
U.S. 983, 94 L.Ed. 1386—Mattox v. 
News Syndicate Co., C.A.N.Y.. 176 
F.2d 897, 12 A.L.R.2d 988, certio¬ 
rari denied 70 S.Ct. 100, 338 U.S. 
868, 94 L.Ed. 526—Reynolds Metals 
Co. y. Metals Disintegrating Co., C. 
A.N.J., 176 F.2d 90—Gibbons v. 
Brandt. C.A.I11., 170 F.2d 385, cer¬ 
tiorari denied 69 S.Ct. 611, 336 U.S. 
910, 98 L.Ed. 1074, rehearing denied 
69 S.Ct. 643, 836 U.S. 929, 93 L.Ed. 
1030—Sims ▼. Greene, C.C.A.Pa., 
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leo F.8d 612—Lewi# r. Atlas Corp., 
C,C.A.N.J„ 158 F.2d 699—Gustln v. 
Sun Life Assur. Co. of Canada, C. 

C. A.Ohlo. 164 F.2d 961, certiorari 
denied 66 S.Ct. 1374, 328 tJ.S. 866. 
90 L.Ed. 1636—Versluis v. Town of 
Haskell, Okl., C.C.A.Okl.. 154 F.2d 
936—R. J. Reynolds Tobacco Co. v 
Newby, C.C.A.Idaho, 153 F.2d 819 
—Bell V. Phillips, C.C.A.Tex., 152 
F.2d 188—^Toung v. Garrett, C.C.A. 
Ark,, 149 F.2d 223—Wallman v. 
United Cas. Co., C.C.A.N.J.. 147 F. 
2d 636—Franzen v. E. I. Du Pont 
De Nemours & Co., C.C.A.N.J., 146 
F.2d 837—Jackman v. Equitable 
Life Assur. Soc. of U. S.. C.C.A.Pa., 
146 F.2d 945—Prudential Ins. Co. of 
America v. Moore, C.C.A.Ill., 146 
F.2d 580, certiorari denied 65 S.Ct. 
686, 324 U.S. 849, 89 L.Ed. 1409— 
Waldron v. Aetna Cas. & Surety 
Co., C.C.A.Pa., 141 P.2d 230—Al- 
caro V. Jean Jordeau, Inc., C.C.A.N. 
J., 138 F.2d 767—Petersen v. Chica¬ 
go, Great Western Ry. Co., C.C.A. 
Neb.. 138 F.2d 304, 149 A.L.R. 755 
—Steckler v. Pennroad Corp., C.C. 
A.Pa., 136 F.2d 197, certiorari de¬ 
nied 64 S.Ct. 64, 320 U.S. 757, 88 L. 
Ed. 461—Adam Hat Stores v. Lef- 
co, C.C.A.Pa., 134 F.2d 101—Lennig 
V. New Tork Life Ins. Co., C.C.A. 
Pa.. 130 P.2d 580. 

Marco v. Dulles, D.C.N.T., 177 F. 
Supp. 633—Calcin v. Milburn, D.C. 
N.J., 176 F.Supp. 946—Plnney & 
Topliff V. Chrysler Corp., D.C.Cal., 
176 F.Supp. 801—Hanseman v. 
Hamilton, D,C.Colo., 176 F.Supp. 
871—^Asheim v. Pigeon Hole Park¬ 
ing, Inc,, D.C,Wash., 175 F.Supp. 
820—Texaco, Inc. v. O’Connell. D.C. 
Pa., 174 F.Supp. 820—^Nichols-Mor- 
rls Corp. V. Morris, D.C.N.T., 174 P. 
Supp. 691—^Newport News Ship¬ 
building & Drydock Co. v. Seaboard 
Maritime Corp., D.C.Del., 174 F. 
Supp. 466—^Aurora Gasoline Co. v. 
Coyle, D.C.Ill., 174 F.Supp. 331— 
Fitch V. Firestone. D.C.R.I., 173 F. 
Supp. 131—Garfield Local 13-566 
Oil, Chemical and Atomic Work¬ 
ers Intern. Union A.F.L.-C.I.O, v. 
Heyden Newport Chemical Corp., 

D. C.N.J., 172 F.Supp. 230—Napel- 
baum V. Atlantic Greyhound Cor¬ 
poration, D.C., 171 F.Supp. 647— 
Mueller v. Rayon Consultants, Inc., 
D.C.N.T.. 170 F.Supp. 665—Com¬ 
merce Oil Refining Corp. v. Miner, 
D.C.R.I., 170 F.Supp. 396—^Luckett 
V. Cohen, D.C.N.J., 169 F.Supp. 808 
—Philadelphia Indus. Corp. v. Up¬ 
per Dublin Tp., Pa., D.C.Pa., 169 F. 
Supp. 726—^Arthur H. Richland Co. 
V. Morse, D.C.Md., 169 F.Supp. 644— 
Pittman Const. Co. v. Housing Au¬ 
thority of Opelousas, D.C.La., 167 F. 
Supp. 617—Norwich Pharmacal Co. 
V. Sterling Drug, Inc., D.C.N.Y., 167 
F.Supp. 427—Gallon Iron Works & 
Mfg. Co. V. Russell, D.C.Ark., 167 
F.Supp. 804—^Kossick v. United 
Fruit Co.| D.C.N.Y., 166 F.Supp. 


171—Johnson v. Harris, D.C.N.C., 
166 F.Supp. 417—Sarkes Tarzlan. 
Inc. V. Audio Devices, Inc., D.C. 
Cal., 166 F.Supp, 260—Rlverbank 
Laboratories v. Hardwood Products 
Corp., D.C.in., 165 F.Supp. 747— 
Haas V. Haas, D.C.Del., 165 F.Supp. 
701—City of Stockton v. Miles & 
Sons, Inc., D.C. Cal., 165 F.Supp. 
654—^Dearlng v. Ferrell, D.C.Ark., 
166 F.Supp. 608—Clrcelli v. Braun- 
stein, D.C.Del., 166 F.Supp. 168— 
Martin v. Stiers. D.C.N.C., 165 F. 
Supp. 168—^Manaia v. Potomac Elec. 
Power Co.. D.C.Md., 163 F.Supp. 
671—Gladiola Biscuit Co. v. South¬ 
ern Ice Co., D.C.Tcx., 163 F.Supp. 
670—Beam v. State Farm Mut. 
Auto Ins. Co., D.C.Ky., 1C3 F.Supp. 
614—Ruditis V. Gallop, D.C.Mlnn., 
162 F.Supp. 270—^Richard v. West¬ 
ern Fire Ins. Co., D.C.Minn., 161 F. 
Supp. 116—Cassues v. Mortimer, 
D.C.N.Y., 161 F.Supp. 74—Fishier 
V. Twentieth Century-Fox Film 
Corp., D.aCal., 169 F.Supp. 215— 
London Lancashire Indem. Co. of 
America v. Reid, D.C.Pa., 156 F. 
Supp. 897—^Maryland Cas. Co. v. 
Jacek, D.C.N.J., 156 F.Supp. 43— 
Page V. Cameron Iron Works, Inc., 
D.C.Tcx., 166 F.Supp. 283—^Allstate 
Ins. Co. V. Cox, D.C.Cal., 154 F. 
Supp. 939—^Rode v. National Sur. 
Corp,, D.C.Minn., 154 F.Supp. 10— 
Fairmont Aluminum Co. v. Stuart 
Engineering & Mfg. Co., D.C.N.J., 
160 F.Supp. 607—Hachmann v. 
Mayo Clinic, D.C.Minn., 150 F.Supp. 
408—State Farm Mut. Auto. Ins. 
Co. V. West, D.C.Md., 149 F.Supp. 
289—Ambrosjus Industries, Inc. v. 
Liberty Mut. Ins. Co., D.C.Ky., 349 
F.Supp. 24—Clarke v. Keiss, D.C. 
N.J., 148 F.Supp. 135—Kowalewski 
V. Pennsylvania R. Co., D.C.Del., 
147 F.Supp. 429—^Joseph v. Krull 
Wholesale Drug Co., D.C.Pa., 147 
F.Supp. 250, aflirnied, C.A., 245 F. 
2d 231—Range Oil Supply Co. v. 
Chicago, H. 1. & P R. Co., D.C. 
Mich., 146 F.Supp. 285, affirmed, C. 
A., 248 F.2d 477—Thompson v. 

State Farm Ins. Companies, D.C. 
La., 145 F.Supp. 473, affirmed, C.A., 
244 F.2d 291—^Anderson v. British, 
Overseas Airways Corp., D.C.N.Y., 
144 F.Supp. 643—W. H. Elliott & 
Sons Co. V. E. & P. King & Co., 
D.C.N.H., 144 F.Supp. 401—Young 
V. State Farm Mut. Auto. Ins. Co.. 
D.C.Va., 144 F.Supp. 216, affirmed, 

C. A., 244 F.2d 333—^Dam v. Gener¬ 
al Electric Co., D.aWash., 144 F. 
Supp. 176, affirmed, C.A., 265 F.2d 
612—^Hines v. Royal Indem. Co., 

D. C.Ky., 141 F.Supp. 234, affirmed, 
C.A.. 244 P.2d 969—Kahn v. Mass- 
ler, D.C.N.J., 140 F.Supp. 629, af¬ 
firmed, C.A,, 241 P.2d 47—Butler 
v. Norfolk Southern Ry. Co., D.C. 
N.C., 140 F.Supp. 601—Moulden v. 
Kansas City Life Ins. Co., D.C. 
Colo., 139 F.Supp. 904, affirmed, 
C.A.. 232 F.2d 706, certiorari de¬ 
nied 77 S.Ct 66, 362 U.S. 886, 1 L. 
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Ed. 2d 85—Ware Y, Garvey, D.C. 
Mass., 139 F.Supp. 71—Divine v. 
Watauga Hospital, D.C.N.C., 137 F. 
Supp. 628—Sun Life Assur. Co. of 
Canada v. Weyen, D.C.Wash., 136 
F.Supp. 692—Jacobs v. Camden 
Fire Ins. Ass’n, D.C.Pa., 135 F. 
Supp. 837—Iravanl Mottaghl v. 
Barkey Importing Co., D.C.N.Y., 134 
F.Supp. 719, affirmed In part and 
reversed in part on other grounds, 
C.A., 244 F.2d 238, certiorari de¬ 
nied 77 S.Ct. 1402, 352 U.S. 939. 1 L. 
Ed.2d 1638—^New York Life Ins. 
Co. V. Lawson. D.C.Del., 134 F.Supp. 
63—Kowtko V. Delaware & H. R. 
Corp., D.C.Pa., 131 F.Supp. 95—Sat¬ 
terfield V. Lehigh Valley R. Co., D. 
C.N.Y., 128 F.Supp. 669—Montgom¬ 
ery Ward & Co. v. Northern Pac. 
Terminal Co. of Or, D C.Or., 128 
F.Supp. 476—Ettore v. Philco Tele¬ 
vision Broadcasting Corp, D.C.Pa., 
126 F.Supp. 143, reversed on oth¬ 
er grounds, C.A., 229 F.2d 481. cer¬ 
tiorari denied 76 S.Ct. 783, 351 U.S. 
926, 100 L.Ed. 1456—Maager v. 

Hoye, D.C.N.C., 122 F.Supp. 932— 

C. S. Foreman Co. v. II. B. Zachry 
Co., D.C.Mo., 122 F.Supp. 859— 
B. F. Goodrich Co. v. Naple.s, D.C. 
Cal., 121 F.Supp. 345—McAfee v. 
Cargill, Inc., D.C.Cal., 121 F.Supp. 
5—Anderson v. Hearst Pub Co., 

D. C.Cal., 120 F.Supp. 850—Minne¬ 
sota Wood Specialties, Inc. v. 
George S. May Co., D C.Minn., 117 
F.Supp. 601—Matusok Academy of 
Music v. National Sur. Corp., D.r. 
Ill., 110 F.Supp. 86, reversed on 
other grounds, C.A., 210 F.2cl 333 
—Field V. U. S., D.C Ill., 107 F- 
Supp. 401—Sinclair Refining C’o. v. 
Miller, D.C.Neb., IOC F.Supp. 881 
—Feldman v. Gross, D.C.Ohio, 106 
F.Supp. 30S—Warner v. Republic 
Steel Corp., D.C.N.Y., 103 F.Supp. 
998—Janis v. Kansas Elec. Power 
Co., D.C.Kan., 99 F.Supp. 88, af¬ 
firmed, C.A., 194 F.2d 942—Occi¬ 
dental Life Ins. Co. of Cal. v. Kiel- 
horn, D.C.Mich., 98 F.Supp. 288— 
St. Louis Fire & Marine Ins. Co. 
V. Witney, D.C.Pa., 96 F.Supp. 655 
—In re Hoy’s Claim, D.C.Mass., 93 
F.Supp. 266—Beneficial Corp. v. 
Reading & S. W. St. Ry Co., D.C. 
Pa., 91 F.Supp. 803, affirmed, C.A., 
185 F.2d 238—Christian v. Prefer¬ 
red Acc. Ins. Co., D.C.Cal., 89 F. 
Supp. 888—Belanger v. Great Am. 
Indem. Co. of N. T., D.C.La., 89 
F.Supp. 736, affirmed, C.A., 188 F. 
2d 196—Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 F. 
Supp. 256, reversed on other 
grounds, C.A., 183 F,2d 467—^Mc¬ 
Intyre V. Kansas City Coca Cola 
Bottling Co., D.C.MO., 85 F.Supp. 
708, appeal dismissed, C.A., Ksmsas 
City Coca Cola Bottling Co. v. Mc¬ 
Intyre, 184 F.2d 671—O’Brien v. 
Public Service Taxi Co., D.C.Pa., 83 
F.Supp. 66, affirmed, C.A., 178 F.2d 
211—^Metropolitan Cas. Ins. Co. of 
N. Y. V. Prledley, D.C.Iowa^ 79 F. 
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diversity jurisdiction is that the federal court en- In diversity cases, the federal courts cannot create 
forces state law and state policy®^ in all except or enforce remedies not provided by state law,®® 
details related to its own conduct of business.5« or remedies which are expressly forbidden by sUte 

Federal courts exercising diversity jurisdiction 59 and cannot grant rights denied by state law.«« 
will enforce any state substantive right agreeably to ^ 'S unenforceable in the courts of the 

State law, provided only that such enforcement does state in which the federal court sits is equally un- 
not impair any right conferred or conflict with any enforceable in the federal court.®i The federal 
inhibitions imposed by the Constitution and laws of courts cannot allow recovery if the right to re- 


the United States.®"^ 


Supp. 978—Boulter v. Commercial 
Standard Ins. Co., D.C.Cal., 78 P. 
Supp. 895, reversed on other 
grounds. C.A., 176 P.2d 763—Cole 
V. Loew s Inc., D.C.Cal., 76 F.Supp. 
872—Truncale v. Universal Pictures 
Co.. DC.N.Y., 76 P.Supp. 465— 
Great Am. Indem. Co. of N. Y. v. 
Garrison, D.C.Wash., 75 F.Supp. 811 
—Skelly V. Dookweiler, D.C.Cal., 76 
FSupp. 11—Norwood v. Carolina 
Power & Llgrht Co., D.C.S.C., 74 F. 
Supp. 4 83—Blunda v. Craig, D.C. 
Mo., 74 F.Supp. 9—Fecly v. Sid¬ 
ney S. Schupper Interstate Haul¬ 
ing Sy.stem, D C.Md. 72 F.Supp. 
663—Knoop v. Anderson, D.C Iowa, 
71 F.Supp. 832—Berry v. Franklin 
Plate Glass Corp., D.C.Pa., 66 F. 
Supp. 8 63, afllrmed, C.C.A., 161 F. 
2d 184. certiorari denied 68 S.Ct. 
76. 332 U.S. 767, 92 T..Ed. 352— 
Sadler V. Sadler, D.C.Nev,, 65 P. 
Supp. 120—Yudin v. Carroll. D.C. 
Aik., 57 F.Supp. 793—Smith v. 
H(>vins. D.C.Md., 57 F.Supp. 760— 
Stinson V. Edgemoor Iron Works. 
D<’r)el, 55 F.Supp, 861—Bolilson 
V. Northern Pac. Hy. Co., D.C. 
Wash., 49 FSupp. 632, reversed on 
other grounds, C.C.A., 143 P.2d 352. 
ecrtiorari denied 65 S.Ct. 310, 323 

U. S. 788. 89 L.Ed. 629—National 
Fruit Product Co.. Inc. v. Dwinoll- 
Wnght Co., D.C.Mass., 47 F’.Supp. 
499. afllrmed. C.C.A., Dwlnell- 
Wright Co. V. National Fruit Prod¬ 
uct Co., Inc., 14 0 F.2d 618—Hardie 

V. Bryson, D.C.Mo., 44 F.Supp. C7 
—Ake V. Chancey, D.C.Fla., 43 F. 
Supp. 580—Peterson v. Demmer, D. 

C. Tex., 34 F.Supp. 697. 

Canuel v. Oskolan, D.C.R.I., 23 
F.R.D. 307—Owens Generator Co. 
V. H. J. Heinz Co., D.C.Cal., 23 F. 

R.D. 121 —Golaris v. Jewel Tea Co., 

D. C.Ill., 22 F.R.D. 16—Super Prod¬ 
ucts Corp. V. Parkin, D.C.N.Y., 20 
F.R.D. 377—Branlff Airways, Inc. 
V. Falkingham, D.C.Minn., 20 P.R. 
D. 141—Kaplan v. Michtom, D.C. 
N.Y., 17 F.R.D. 228—^Magee v. Mc- 
Nany D.C.Pa.. 10 F.R.D, 6—Schwab 
V. Nathan, D.C.N.Y., 8 F.R.D. 228 

_ Logan V. Holman, D.C.N.J., 7 F. 

R.D, 596—Kraushaar v. Leschln, D. 
C.Pa., 4 F.R.D. 143. 

N.J.—Frueh v. Kupper, 148 A.2d 743, 
64 N.J.Super, 296. 


cover is denied 


Vonfederal case 

A federal court in a nonfederal case 
must apply the law where the feder¬ 
al court is held. 

U.S,—Geborek v. Briggs Transp. Co., 
D.C.Ill., 139 F.Supp. 7. 

State-created riRlits, liabilities and 
obligations 

In diversity cases, federal courts 
must apply state law in deflning 
state-created rights, obligations, and 
liabilities. 

U.S.—U. S. v. Christensen, C.A.Ariz., 
269 F.2d 624. 

Statute adopted from another Juris¬ 
diction 

Where Oklahoma courts follow 
Kansas court’s interpretation of 
statute, adopted from Kansas by 
Oklahoma legislature, Kansas courts 
will also be followed by federal dis¬ 
trict court for western district of 
Oklahoma. 

U.S.—Tipton V. Hartford Acc. & In¬ 
dem. Co., D.C.Okl., 92 F.Supp. 624, 
affirmed, C.A., 188 F.2d 910. 

55. T^.S.—^Angel v. Bulllngton, N.C., 
67 S.Ct. 657, 330 U.S. 183. 91 D.Ed. 
832—^AVilliams v. Green Bay & W. 

R. Co., N.Y., 66 S.Ct. 284, 326 U.S. 
649, 90 L.Ed. 311. 

Dulien Steel Products, Inc. v. 
Connell, C.A,La., 252 F.2d 556, cer¬ 
tiorari denied 78 S.Ct. 1008, 356 U. 

S. 968, 2 L.Ed.2d 1074—Martineau 
V. City of St. Paul, C.A.Minn., 172 
F.2d 777. 

Gallon Iron Works & Mfg, Co. v. 
Russell, D.C.Ark., 167 F.Supp. 304 
—Paramount Pictures Corp. v. 
Holden. D.C.Cal., 166 F.Supp. 684 
—Brooks V. Shepard, D.C.Ala., 167 
F.Supp. 379—Jackson v. U. S. Na¬ 
tional Bank, Portland, Or., D.C.Or., 
163 F.Supp. 104—^Rutkin v. Reln- 
feld, D.C.N.Y., 122 F.Supp. 266, re¬ 
versed on other grounds, C.A., 229 
F.2d 248, certiorari denied Kaplow 
V. Relnfeld, 77 S.Ct. 60, 352 U.S. 
844, 1 L.Ed.2d 60—B. F. Goodrich 
Co. v. Naples, D.C.Cal., 121 F.Supp. 
345—Hoosler Cas. Co. of Indianapo¬ 
lis, Ind. V. Fox, D.C.Iowa, 102 F. 
Supp. 214. 

Sspresslou of public policy 

(1) Under doctrine of Brie v. 
Tompkins, federal courts are bound 
by public policy of the individual 
states, whether it arises from stat¬ 
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by the state.®* Indeed, as noted 


utes, rules, or decisions of the sev¬ 
eral states which might be charac¬ 
terized as "substantive” or "proce¬ 
dural”. 

U.S.—Goade v. Vollrath, D.C.Mo., 81 
F.Supp. 971. 

(2) A state statute upheld by high¬ 
est court of state is expressive of 
state policy. 

U.S.—Angel v. Bullington, N.C., 67 

S. Ct. 667, 330 U.S. 183, 91 L.Ed. 
832. 

56. U.S.—Cohen v. Beneficial Indus. 

Loan Corp., N.J., 69 S.Ct. 1221, 337 
U.S. 641, 93 L.Ed. 1528—Guaranty 
Trust Co. of N. Y. v. York, N.Y., 
65 S.Ct. 1464, 326 U.S. 99, 89 L.Ed. 
2079, 160 A.L.R. 1231, rehearing 

denied 66 S.Ct. 7, 326 U.S. 806, 90 
L.Ed. 491. 

Application of state law in matters 
of procedure see infra S 190. 

57. U.S.—Erwin v. Barrow, C.A.Okl., 
217 F.2d 622. 

58. U.S.—Gallon Iron Works & Mfg. 
Co. V. Russell, D.C.Ark., 167 F.Supp. 
304. 

59. U.S.—Gallon Iron Works & Mfg. 
Co. V. Russell, supra. 

60. U.S.—Angel v. Bullington, N.C., 
67 S.Ct. 657, 330 U.S. 183, 91 L.Ed. 
832. 

Singleton v. Atlantic Coast Line 
R. Co., D.C.Mich., 20 F.R.D. 16. 

61. U.S.—Robison v. Jones, C.A.Ark., 
261 F.2d 684—Hicks Body Co. v. 
Ward Body Works, Inc., C.A.Ark., 
233 F.2d 481—^American Universal 
Ins. Co. V. Sterling, C.A.Pa., 203 
F.2d 159—Reed v. Kelly, C.A.Wls., 
177 F.2d 473. 

Antrim v, Albrecht, D.C.Mich., 
121 F.Supp. 618—^American Univer¬ 
sal Ins. Co. V. Sterling, D.C.Pa., 
104 F.Supp. 478, vacated on other 
grounds, C.A., 203 F.2d 159—Ste¬ 
vens V. Lang, D.C.N.Y., 99 F.Supp. 
269—348 Bloomfield Ave. Corp. v. 
Montclair Mfg. Co., D.C.N.J., 90 F. 
Supp. 1020. 

Krechmer v. Cohen, D.C.N.Y., 7 
P.R.D. 346. 

62. U.S.—Guaranty Trust Co. of N. 

T. V. York, N.T., 65 S.Ct. 1464, 326 

U. S. 99. 89 L.Ed. 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct. 7* 
826 U.S. 806, 90 L.Ed. 49L 



§§ 165(2)-165(3) FEDERAL COURTS 


supra § 7, it has been held that a federal court 
does not have jurisdiction of litigation which is 
not within the jurisdiction of the courts of the state 
wherein it sits. 

A cause of action created by state law is measured 
by state law.®® It carries the same burden and is 
subject to the same defenses in the federal courts 
as in the state courts.®® It accrues and comes to an 
end when local law so declares;®® where local law 
qualifies or abridges the cause of action, the federal 
courts must follow suit.®® 

The object to be achieved is uniformity of deci¬ 
sion within each state ;®^ the outcome of litigation 
with respect to a state-created right should be the 
same in a federal court as it would be in the state 
court.®® It is inadmissible that cases dependent on 
state law should be decided differently according to 
whether they are before federal or state tribunals,®® 
particularly where accidental factors, such as di¬ 
versity of citizenship and the amount in controversy, 
may enable one of the parties to choose whether the 
case is to be tried in a state or a federal court. 
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§ 165(3). - Prior Law; Historical Back¬ 

ground 

Prior to the adoption of the Erie Doctrine, it was for 
nearly a century the accepted view that where no state 
statute was involved, the federal courts were required 
to follow the decisions of state courts only where the 
Issue involved a purely local rule or local rule of prop¬ 
erty, as distinguished from questions of general or com¬ 
mercial law. 

Prior to the development and expansion of the 
current view, generally referred to as the Erie 
Doctrine, that the federal courts must apply state 
law as to state questions, that a federal court exercis¬ 
ing diversity jurisdiction is in effect only another 
court of the state in which it sits, and that where a 
question of state law is not covered by a state stat¬ 
ute, the federal courts may not determine the ques¬ 
tion independently, but must decide it as the state 
courts would and must follow state court decisions, 
it was for nearly a century the accepted doctrine 
that, where no state statute or its construction was 
involved, the federal courts were required to follow 
state courts only where the issue involved a purely 
local rule or a local rule of property, as distin¬ 
guished from questions of general or commercial 
law.^^ This rule, frequently referred to as the 


•3. U.S.—^Rasr&n v. Merchants Trans¬ 
fer & Warehouse Co., Kan., 69 S. 
Ct. 1233, 337 U.S. 630, 93 L.Ed. 1620. 
rehcarina denied 70 S.Ct S3. 338 
U.S. 139, 94 L..Ed. 613. 

04. U.S.—Raaan v. Merchants Trans¬ 
fer & Warehouse Co., supra. 

Frith V. Associated Press, D.C. 
S.C., 176 F.Supp. 671—^Nola Elec-1 
trie Co. V. Reilly, D.aN.T., 93 F. 
Supp. 164. I 

65. U.S.—^Ragan v. Merchants Trans¬ 
fer & Warehouse Co., Kan., 69 S. 
Ct, 1233, 837 U.S. 630. 93 L.Ed. 1620, 
rehearing denied 70 S.Ct. 33, 338 
U.S. 839, 94 L.Ed. 613. 

Frith V. Associated Press, D.C. 
S.C., 176 F.Supp. 671—Nola Elec¬ 
tric Co. V. Reilly, D.C.N.T., 93 F. 
Supp. 164. 

66. U.S.—Ragan v. Merchants Trans¬ 
fer & Warehouse Co., Kan., 69 S, 
Ct. 1233, 337 U.S. 630, 93 L.Ed. 
1620, rehearing denied 70 S.Ct. 33. 
338 U.S. 839, 94 L.Ed. 613. 

Frith V. Associated Press, D.C. 
S.C., 176 F.Supp. 671. 

67. U.S.—^King v. Order of United 
Commercial Travelers of America, 
S.C., 68 S.Ct. 488, 333 U.S. 153. 92 
L.Ed. 608, rehearing denied 68 S. 
Ct. 900, 333 U.S. 878, 92 L.Ed. 1163. 
Purpose is to avoid the mainte¬ 
nance within a state of two diver¬ 
gent or conflicting systems of law, 
one to be applied in the state courts 
and the other to be availed of In fed¬ 
eral courts only in case of diversity 
of citlsenshlpw 


U.S.—^West V. American Telephone & 
Telegraph Co., Ohio. 61 S.Ct. 179, 
311 U.S. 223, 86 L.Ed. 189, 132 A. 
L.R. 956, mandate conformed to, C. 
C.A., 121 F,2d 142. 

Trust Co. of Chicago v. Pennsyl¬ 
vania R. Co., C.A.I11., 183 P.2d 640. 

68. U.S.—Bernhardt v. Polygraph]c 
Co. of America, Vt.. 76 S.Ct. 273. 
850 U.S. 198, 100 L.Ed. 199—Guar¬ 
anty Trust Co. of N. T. v. York, 
N.Y., 65 S.Ct. 1464, 326 U.S. 99, 89 
L.Ed. 2079, 160 A.L.R. 1231, re¬ 
hearing denied 66 S.Ct 7, 326 U.S. 
806, 90 L.Ed. 491. 

Llnkenhoger v. Owens, C.A.La., 
181 P.2d 97—^Merchants Transfer 
& Warehouse Co. v. Ragan, C.A. 
Kan., 170 P.2d 987, affirmed 69 S. 
Ct 1233, 337 U.S. 630, 93 L.Ed. 1620, 
rehearing denied 70 S.Ct. 33, 338 

U. S. 839, 94 L.Ed. 613—Beneficial 
Indus. Loan Corp. v. Smith, C.A. 
N.J., 170 F.2d 44, affirmed Cohen 

V. Beneficial Indus. Loan Corp., 69 
S.Ct 1221, 837 U.S. 641, 93 L.Ed. 
1528. 

Hardie v, Bryson, D.C.Mo., 44 F. 
Supp. 67. 

Magee v. McNany, D.C.Pa., 10 F. 
R.D. 5. 

69. U.S.—Ragan v. Merchants Trans¬ 
fer & Warehouse Co., Kan., 69 S. 
Ct 1238, 337 U.S. 630, 93 L.Ed. 
1620, rehearing denied 70 S.Ct. 33. 
838 U.S. 839. 94 L.Ed. 613—King 
V. Order of United Commercial 
Travelers of America, S.C., 68 S. 
Ct 488, 838 U.S. 163, 82 L.Ed. 608, 
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rehearing denied 68 S.Ct 900, 333 

U. S. 878, 92 L.Ed. 5153—^Fidelity 
Union Trust Co. v. Field, N.J., 61 
S.Ct 176, 179, 311 U.S. 5 69, 86 L. 
Ed. 109, rehearing denied 61 S.Ct 
438, 311 U.S. 730, 85 L.Ed. 475, re¬ 
hearing denied 62 S.Ct 118, 314 U. 
S. 709, 86 L.Ed. 565. 

Texaco, Inc. v. O’Connell, D.C. 
Pa., 174 F.Supp. 820. 

70. U.S,—^King V. Order of United 
Commercial Travelers of America. 
S.C., 68 S.Ct 488, 333 U.S. 153, 92 
L.Ed. 608, rehearing denied 68 S. 
Ct. 900, 333 U.S. 878, 92 L Ed. 1163. 

Weiss V. Routh, C.C.A.N.Y., 149 
F.2d 193, 169 A.L.R. 668. 

Goade v. Vollrath, D.C.Mo., 81 
F.Supp. 971—Hardie v. Bryson, D. 
C.Mo., 44 F.Supp. 67. 

71. U.S.—Tralnor Co. v. .actna Casu¬ 
alty & Surety Co., Pa., 64 S.Ct 1, 
290 U.S. 47, 78 L.Ed. 162—Black & 
White Taxicab & Transfer Co. v. 
Brown & Yellow Taxicab & Trans¬ 
fer Co., Ky., 48 S.Ct 404, 276 U.S. 
618, 72 L.Bd. 681, 67 A.L.R. 42C— 
Boyce v. Tabb, La., 18 Wall. 646, 21 
L.Ed. 767. 

Sweat V. Atlantlo Coast Line R. 
Co., C.C.A.Ga., 81 F.2d 492—Hew¬ 
lett V. Schadel. C.C.A.Va., 68 F.2d 
602, 91 A.L.R. 743—Detroit Edison 
Co. V. Strieker, C.C.A.Mich., 66 F. 
2d 126—O’Neil v. Dreier, C.C.A.Ha- 
waii, 61 F.2d 698—Todd Dry Dock 
Engineering & Repair Corporation 

V. City of New York, C.C.A.N.Y., 54 
F.2d 490—Cole v. Pennsylvania R. 
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doctrine of Swift v. Tyson, was based on the view 
that the term “laws” as used in the Rules of Deci¬ 
sion Act, 28 U.S.C.A. § 1652 which provides that 
the laws of the states shall be regarded as rules of 
decision in the federal courts in cases where they 
apply, means enactments of the legislative author¬ 
ity or long established local customs having the 
force of laws .'^2 Under this view, there developed 
a federal common law as to questions of general 
or commercial law, see infra § 185, since the fed¬ 
eral courts did not apply the unwritten law of the 
state as declared by the state courts but exercised 
ihcir independent judgment on questions of general 
and commercial law. Extensive criticism of this 
doctrine, however, and the evils and uncertainties 
involved in its application, led finally to its over- 
throw.73 As a result of this change, the whole body 
of so-called federal common law, built up over the 
period of years in which the former doctrine ob¬ 
tained, has been rendered no longer controlHng,^^ 
but it has nevertheless been held that there still 
exist certain fields in which that body of law gov¬ 
erns.'^ ^ 

§ 166. In Equity and Admiralty 

a. In equity 

b. In admiralty 

a. In Equity 

Generally speaking, the federal courts are bound by 
■tate laws as rules of decision In suits in equity, except 


FEDERAL COURTS §§ 165(3)-166 

In matters governed by tho Constitution or laws of ths 
United States, tuch as matters of squitabls Jurisdiction, 
remedies, and forms and modes of proceeding; but In 
diversity cases, in determining whether a particular mat¬ 
ter of state law is to be followed, the guiding considera¬ 
tion is not whether the particular matter is substantive or 
procedural for other purposes, but that the outcome of 
the litigation In the federal court should be substantially 
the tame as it would be if tried in a state court. 

This section is concerned with the question of 
the extent to which state law is to be regarded as 
a rule of decision in suits in equity brought in the 
federal courts. In approaching this subject it is 
well to bear in mind that this question is one that 
has undergone reexamination in recent years and 
that in the light of this reexamination some things 
which have been said touching the subject would 
not now be said.*^® 

The Rules of Decisions Act, Rcv.St. § 721, direct¬ 
ing that the laws of the several states were to be 
regarded as rules of decision in the federal courts, 
was in terms applicable only to trials at common law, 
before amendment to its present form, 28 U.S.C.A. 
§ 1652, under which it now extends to all civil ac¬ 
tions, and was, therefore, strictly speaking, not ap¬ 
plicable to suits in equity but it did not implied¬ 
ly prohibit the application of state laws in suits in 
equity,"^® and, generally speaking, the federal courts 
were and are bound by state laws as rules of deci¬ 
sion not only in actions at law, as discussed supra 
§ 165, but also in suits in equity,*^® although broad 
statements may be found in the cases to the effect 
that state laws do not generally constitute a rule 


Co., C.C.A.N.T., 43 F.2d 953, 71 A.L. 
R. 1096—Community Bldgr. Co. v. 
Maryland Casualty Co., C.C.A. 
Wash., 8 F.2d 678, certiorari denied 
Maryland Casualty Co. v. Communi¬ 
ty Bldff. Co., 46 S.Ct. 851, 270 U.S. 
662, 70 B.Ed. 782. 

Mabray v. Union Pac. R. Co., D. 
C.Colo.. 5 F.Supp. 397. 

Rowan v. City of Galveston, D.C. 
Tex., 13 P.2d 267, affirmed. C.C.A.. 
City of Galveston v. Rowan, 20 F.2d 
601. 

25 C.J. p 831 note 69. 

**The expressioxL qocal rules’ means 
those promulgated in view of local 
physical conditions in tho state, the 
character of the people, their pecul¬ 
iar customs, usages, and beliefs." 

U.S.—Farmers Bank & Trust Co. v. 
Public Service Co. of Indiana, D.C. 
Ky., 13 F.Supp. 648, 551. 

72. U.S.—Swift V. Tyson, N.Y., 16 
Pet 1, 10 D.Ed. 865. 

73 , U.S.—Erie R. Co. v. Tompkins, 
N.T., 68 S.Ct 817, 304 U.S. 64, 82 
L.Ed. 1188, 114 A.L.R. 1487, con¬ 
formed to, C.C.A., Tompkins v. 
Erie R. Co., 98 F.2d 49. certiorari 
denied 69 S.Ct 108, 306 U.S. 637, 
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83 L.Ed. 410, rfthearJng denied 69 
S.Ct 229, 305 U.S. 673, 83 L.Ed. 
436. 

74. U.S.—Callas v. U. S., C.A.N.Y., 
253 F.2d 838, certiorari denied 78 
S.Ct. 1384, 357 U.S. 936, 2 L.Ed.2d 
1560. 

Ostroff V. New York Life Ins. 
Co., D.C.Cal., 23 F.Supp. 724, re¬ 
versed on other grounds, C.C.A., 
104 F.2d 986, certiorari denied New 
York Life Ins. Go. v. OstrolT, 60 S. 
Ct 122, 308 U.S. 692, 84 L.Ed, 496. 
Common law of federal courts gener¬ 
ally see Common Law 8 16. 

75. U.S.—O'Brien v. Western Union 
Telegraph Co., C.C.A.Mass., 113 F. 
2d 539. 

76. U.S.—Guaranty Trust Co. of N. 
y. V. York, N.y., 66 S.Ct 1464, 326 
U.S, 99, 89 L.Ed, 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct 7, 
826 U.S. 806, 90 L.Ed. 491. 

77. U.S.—Russell v. Todd, N.Y., 60 
S.Ct 627, 309 U.S. 280, 84 L.Ed. 764, 
rehearing denied 60 S.Ct. 1091» 310 
U.S. 658, 84 L.Ed. 1421. 

National Fruit Product Co. v. 
Dwinell-Wrlght Co., D.C.Mass., 47 
F.Supp. 499, afflrmei C.C.A., 140 P. 
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2d 618—Farmers Bank & Trust Co. 
V. Public Service Co. of Indiana, 
D.C.Ky., 13 F.Supp. 648. 

Buies of Pecisiou Act did not re¬ 
quire of Itself that in suits in equity 
the federal courts apply the laws of 
the several states. 

U.S.—Farmers Bank A Trust Co. v. 
Public Service Co. of Indiana, D.C. 
Ky., 13 F.Supp. 648. 

78. U.S.—Mason v. U. S., La., 43 S. 
Ct 200, 200 U.S. 545, 67 L.Ed. 396. 

Corny v. Trustees of Milwau¬ 
kee County Orphans Board, C.C.A, 
Wls., 93 F.2d 107, 116 A.L.R. 1000. 
certiorari denied 58 S.Ct. 942, 304 
U.S. 569, 82 L.Ed. 1627. motion de¬ 
nied 69 S.Ct 249, 806 U.S. 576, 83 
L.Ed. 362—Douglass v. Thurston 
County, C.C.A.Wash., 86 P.2d 899 
—^Moore v. McDuffie, C.C.A.Cai., 71 
F.2d 729. 

79. U.S.—Guaranty Trust Co. of N. 
Y. V. York, N.Y., 66 S.Ct. 1464, 826 
U.S. 99. 89 L.Ed. 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct 7, 
326 U.S. 806, 90 L.Ed. 491. 

Philco Corp. v. Phillips Mfg. Co., 
C.C.A.111., 133 F.2d 663, 148 A.L.R. 
126. 
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of decision in federal courts of equity,and that 
the rules of decisions of federal courts in equity are 
the same in all the states.^i The Erie v. Tompkins 
doctrine extending “laws” to include decisions, as 
discussed in connection with equity cases infra § 
181, makes it clear that except in matters governed 
by the Federal Constitution or acts of Congress 
there is no law except the laws of the states with 
the result that as far as questions in equity are 
governed by law, they are governed by the laws of 
the state, unless there is applicable the Federal Con¬ 
stitution or an act of Congress.82 


Jurisdiction of the federal courts in equity cases 
is, however, as discussed supra § 4, derived from 
the Constitution and laws of the United States, and 
is uniform throughout the whole country, regard¬ 
less of where the court may be sitting.83 Gen¬ 
erally speaking, the forms and modes of proceeding 
in suits in equity in the federal courts are likewise 
governed by the Constitution and laws of the United 
States,®^ and, subject to some possible qualification 
in diversity cases as hereinafter discussed, state 
law cannot affect, enlarge, or limit the equitable 
powers or remedies of the federal courts,although 


80. U.S.—Tobin v. Insurance Agen¬ 
cy Co., C.C.A.MO., 80 F.2d 241— 
Hesselberg v. ^tna Life Ins. Co., 
C.C.A.Mo., 75 F.2d 490, certiorari 
denied 56 S.Ct. 144, 296 U.S. 623, 
80 L.Ed. 442—Carson v. Long-Bell 
Lumber Corporation, C.C.A.Mo., 73 
F.2d 397, certiorari denied Carson 
V. Long-Bell Lumber Corporation, 
66 S.Ct. 362, 294 U.S. 707, 79 L.Ed. 
1242, rehearing denied 55 S.Ct. 506, 
294 U.S. 731, 79 L.Ed. 1261—Brill 
V. W. B. Foshay Co., C.C.A.Minn., 
65 F.2d 420, certiorari denied 64 
S.Ct. 61, 290 U.S. 643, 78 L.Ed. 668. 

25 C.J. p 829 note 48. 

Following state statutes of limita¬ 
tion in general see infra 9 188. 

81. U.S.—Chicago Auditorium Ass’n 
V. Cramer, D.C.Ill., 8 F.2d 998, re¬ 
versed on other grounds, C.C.A., 
Chicago Auditorium Ass’n v. Will¬ 
ing, 20 F.2d 837, rever.sed on oth¬ 
er grounds Willing v. Chicago Au¬ 
ditorium Ass’n, 48 S.Ct. 507, 277 

U. S. 274, 72 L.Ed. 880. 

25 C.J. p 803 note 69. 

82. U.S.—Travelers Mut. Casualty 
Co. of Des Moines v. Skeer, D.C. 
Mo., 24 F.Supp. 806, appeal dis- 
mis.sed Skeer v. Travelers Mut. 
Casualty Co., 106 F.2d 1017, and 
Travelers Mut. Casualty Co. v. 
Skeer. 106 F.2d 1018. 

83. I'.S.—Black & Yates v. Mahoga¬ 
ny Ass’n, C.C.A.Del., 129 F.2d 227 
—Brill V. W. B. Foshay Co., C.C.A. 
Minn.. 66 P.2d 420, certiorari de¬ 
nied 64 S.Ct. 61, 290 U.S. 643, 78 
L.Ed. 558. 

Moreschi V. Mosteller, D.C.Pa., 
28 F.Supp. 613. 

Constantin v. Smith, D.C.Tex., 67 
F.2d 227, appeal dismissed Sterling 

V. Constantin, 63 S.Ct. 190, 287 U.S. 
378, 77 L.Ed. 375. 

21 C.J. p 28 note 66—25 C.J. p 803 
note 69, p 829 note 47. 

Bale is limited to matters of Jnris- 
dictloa and procedure 
U.S.—Caines v. Chew, La., 2 How. 
619, 11 L.Ed. 402. 

In re Brown, D.C.Ky., 228 P. 
633. 

8C U.S.—Travelers Mut. Casualty 
Co. of Des Moines v. Skeer, D.C. 


Mo.. 24 P.Supp. 805, appeal dis¬ 
missed, C.C.A., Skeer v. Travelers 
Mut. Casualty Co., 106 P.2d 1017, 
and Travelers Mut. Casualty Co. v. 
Skeer, 106 P.2d 1018. 

Partly because states varied in 
manner in which equitable relief 

was afforded and in extent to which 
it was available Congress in an ear¬ 
ly statute provided that forms and 
modes of proceeding in suits in equi¬ 
ty would conform to settled uses of 
courts of equity, but this statute did 
not give the federal courts any great¬ 
er power than that previously con¬ 
ferred when they were given cog¬ 
nizance of suits in equity. 

U.S.—Guaranty Trust Co. of N. T. v. 
York, N.Y., 66 S.Ct. 1464, 326 U.S. 
99, 89 L.Ed. 2079, 160 A.L.R. 1231, 
rehearing denied 66 S.Ct. 7, 326 U. 
S. 806, 90 L.Ed. 491. 

85. U.S.—Lauf v. E. G. Shinner & 
Co., Wis.. 58 S.Ct. 678, 303 U.S. 
323, 82 LKd. 872—Mason v. U. S.. 
La., 43 S.Ct. 200, 260 U.S. 645, 67 
L.Ed. 396. 

Hertz V. Record Pub. Co. of Erie, 
C.A.Pa., 219 F.2d 397, certiorari de¬ 
nied 75 S.Ct. 601, 349 U.S. 912, 99 
L.Ed. 1247—Humble Oil & Refining 
Co. v. Sun Oil Co., C.A.Tex., 191 
F.2d 705—Rambo v. U. S., C.C.A. 
Ga., 146 F.2d 670, certiorari de¬ 
nied 65 S.Ct. 685, 324 U.S. 848, 89 
L.Ed. 1408—Fraser v. U. S., C.C.A. 
Tenn., 145 F.2d 139, certiorari de¬ 
nied 65 S.Ct. 684, 324 U.S. 849, 89 
L.Ed. 1409—Orth v. Transit Inv. 
Corp., C.C.A.Pa., 132 P.2d 938— 
Black & Yates v. Mahogany Ass’n, 
C.C.A.Del., 129 F.2d 227, 148 A.L.R. 
841, certiorari denied Mahogany 
Ass’n v. Yates, 63 S.Ct. 76, 317 U. 
S. 672, 87 L.Ed. 639—Sharp v. 

Hawks, C.C.A.Ark., 80 F.2d 731— 
Gelinas v. Buffum, C.C.A.Cal., 62 
F.2d 698, modified on other grounds 
67 F.2d 380, certiorari denied Buf- 
fum V. Gelinas, 64 S.Ct. 454, 291 
U.S. 670, 78 L.Ed. 1060—Mathis v. 
Hemingway, C.C.A.Ark., 24 F.2d 961 
—^Adams v. Jones, C.C.A.Ala., 11 P. 
2d 769, certiorari denied Jones v. 
Adams, 46 S.Ct. 637, 271 U.S. 685, 
70 L.Ed. 1151. 


In re Green River Drainage Area, 
D.C.Utah, 147 F.Supp. 127—Park 
V. Park, D.C.Ga., 37 F.Supp. 185 
—Farmers Bank & Trust Co. v. 
Public Service Co. of Indiana, D.C. 
Ky., 13 P.Supp. 648—Plimpton v. 
Mattakeunk Cabin Colony, D.C. 
Conn., 9 P.Supp. 288—Memphis 
Natural Gas Co. v. Gully, D.C. 
Miss., 8 P.Supp. 169, modified on 
other grounds, C.C.A., Gully v. 
Memphis Natural Gas Co., 82 F. 
2d 150, certiorari denied Memphis 
Natural Gas Co. v. Gully, 56 S.Ct. 
956, 298 U.S. 688, 80 L.Ed. 1407. 
and Gully v. Memphis Natural Gas 
Co., 56 S.Ct. 968, 298 U.S. 688, 80 
L.Ed. 1407. 

Ball V. Bank of Bay Biscayne, D. 

C. Fla., 43 F.2d 214—Fee-Crnyton 
Hardware Co. v. Richardson-^V'ar- 
ren Co., D.C.La., 18 F.2d 617—Sec¬ 
ond Nat. Bank of Erie v. Georger, 

D. C.N.Y., 246 F. 617. 

21 C.J. p 29 notes 67, 68—25 C.J. p 
803 notes 68-70—27 C.J. p 737 note 
44. 

State legislation affecting jurisdic¬ 
tion generally see supra § 7. 

State statute of mere remedial char- 

aoter cannot enlarge right to proceed 
in federal court sitting in equity. 
U.S.—Henrietta Mills v. Rutherford 
Co., N.C., 50 S.Ct. 270, 281 U.S. 121, 
74 L.Ed. 737. 

Oommon-law demand 

Federal courts in equity are pre¬ 
cluded by the Constitution from 
entertaining jurisdiction over, or 
giving judgment on, a common-law 
demand, notwithstanding such a 
suit is authorized by the statutes of 
the state. 

U.S.—American Assoc, v. Williams, 
Tenn., 166 P. 17, 93 C.C.A. 1. 

25 C.J. p 802 note 67. 

Cancellation of contract 

Federal courts can render no Judg¬ 
ment at law directing cancellation 
of a contract for fraud in its incep¬ 
tion or preserving evidence of the 
fraud, but only court of equity can 
give such relief, 

U.S.—^Atlas Life Ins. Co. v. W. I. 

Southern, Inc., C.C.A.Okl., 106 F.2d 

1 668 . 
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it has always been true that state statutory provi- ^fressional curtailment of equitable powers be re- 
sions may be justly observed to the extent to which spccted;®^ and while a state may authorize its 
the federal courts are authorized to exercise a dis- courts to give equitable relief unhampered by such 
cretion within the general rules of equity juris- restrictions, it cannot remove these fetters from 
prudence,86 and that if there is no federal statute the federal courts.90 
which is applicable, a state statute may be fol- 

Iowed.87 In giving federal courts cognizance of equity suits 

Equitable relief in a federal court is, of course. ** “"f * 

subject to restrictions,88 such as, the requirement substantive rights 

that the suit be within the traditional scope of created by state law or to create substantive rights 
equity as historically evolved in the English Court denied by state law.®^ On the contrary, the federal 
of Chancery, that a plain, adequate and complete courts sitting in equity were and are bound to en- 
remedy at law be wanting, and that explicit con- force substantive rights created by state law,®* 


Fraud 

(1> No statutory provision can 
limit power of federal court to pre¬ 
vent fraud, and such court may com¬ 
plement state statute with the full 
powers of equity in order to relieve 
fraud if proved. 

U.S.—The Maccabees v. City of North 
Chicago, C.C.A.I11.. 125 F.2d 330. 
certiorari denied 03 S.Ct. 432, 317 

U. S. 693, 87 L..Ed. 555. 

(2) "While occasional cases have 
held a plaintiff bound to follow the 
state procedure providing for the 
setting aside of judgments for ir¬ 
regularity, mistake, and similar 
grounds, probably because the state 
practice provides an adequate reme¬ 
dy at law, no such restriction has 
governed the fraud cases." 

U.S.—Griffith v. Bank of N. Y., C.C.A. 
N.Y., 147 F.2d 899, 904, 160 A.l^.R. 
1340, certiorari denied 65 S.Ct, 1414, 
325 U.S. 874, 89 L.Bd. 1092. 

Procedure for appoiutment of recelv- 
er 

Statute relating to procedure where 
stockholders petition for dissolution 
and appointment of a receiver has no 
pertinence in a federal suit for ap¬ 
pointment of receiver for corporation, 
since it bears solely on procedure. 
U.S.—Galdi v. Jones, C.C.A.Conn., 141 
F.2d 984. 

Belief to stockholders in derivative 
action 

Right of a federal court to grant 
relief to stockholders in a deriva¬ 
tive action on establishing diversity 
of citizenship can neither be en¬ 
larged nor prohibited or restricted 
by a state statute. 

U,s.—Boyd V. Bell, D.C.N.y., 64 F. 
Supp. 22. 

86. U.S.—T. H. Mastin & Co. v. 
Pickering Lumber Co., D.C.Cal., 2 
F.Supp. 605. 

Commodores Point Terminal Co. 

V. Hudnall, D.C.Fla., 283 F. 150. 

25 C.J. P 803 note 71. 

87. U.S.— Toledo Computing Scale 
Co. V. Computing Scale Co., Ohio, 
142 F. 919. 74 C.C.A. 89. 


Iowa.—Hollister v. Vermont Building 
Co., 119 N.W. 626, 141 Iowa 160. 
25 C.J. p 803 note 72. 

88. U.S.—Guaranty Trust Co. of N. 
Y. V. York. N.Y., 65 S.Ct. 1464, 326 
U.S. 99, 89 L.Ed. 2079, 160 A.L.R. I 
1231, rehearing denied 66 S.Ct. 7, j 
326 U.S. 806, 90 L.Ed. 491—Hen- > 
rietta Mills v. Rutherford Co., N.C., 
50 S.Ct. 270, 281 U.S. 121, 74 L.Ed. 
737. 

Moore v. McDuffie, C.C.A.Cal., 71 
F.2d 729. 

89. U.S.—Guaranty Trust Co. of N. 
Y. V. York. N.Y.. 65 S.Ct. 1464, 326 
U.S. 99. 89 L.Ed. 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

Scope of partition suit in federal 
court IS no broader than that of the 
High Court of Chancery of England, 
wherein the court in partition never 
dealt with questions of controverted 
title. 

U.S.—Rambo v. U. S., C.C.A. Ga., 145 
F.2d 670, certiorari denied 65 S.Ct. 
685, 324 U.S. 84S, 89 L.Ed. 1408. 

In re Green River Drainage Area, 
D.aUtah, 147 F.Supp. 127. 
Enforcement of penalty or forfeiture 
under state law 

"The rule seems to be that a for¬ 
feiture or penalty will not be en¬ 
forced in equity by a United States 
court unless there is a direct statu¬ 
tory authorization to that effect. The 
reasoning at the basis of this rule 
seems to be that in the historical de¬ 
velopment of equitable Jurisprudence 
the principle of decision is that of 
ex aequo et bono, which permits only 
what is Just and right with no ele¬ 
ment of vengeance or punishment, in 
short, mere compensation. 

Therefore, we conclude that treble 
j damages [as provided by a state stat¬ 
ute] are not allowable In this equi¬ 
table proceeding/* 

Xj.s. —^Williamson v. Chicago Mill & 
Lumber Corporation, C.C.A.Ark., 69 
F.2d 918, 922. 

90. U.S.—Guaranty Trust Co. of N. 
Y. V. York, N.Y., 65 S.Ct. 1464, 826 
U.S. 99. 89 L.Ed. 2079, 160 A.L.R. 
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1231, rehearing denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

91. U.S.—Guaranty Trust Co. of N. 
Y. v. York, supra. 

92. U.S.—Lauf v. E, G. Shinner & 
Co., Wis., 58 S.Ct. 678, 303 U.S. 
323. 83 L.Ed. 872~-Mason v. U. S.. 
La., 43 S.Ct. 200, 260 U.S. 545, 67 
L.Ed. 396. 

McAndrews v. Belknap, C.C.A. 
Ky., 141 F.2d 111, certiorari denied 
65 S.Ct. 63, 323 U.S. 721, 89 L.Ed. 
680—First CP'^den Nat. Bank St 
Trust Co. V. .<ELna Casualty & Sur€>- 
ty Co., 132 F.2d 114, certiorari de¬ 
nied .^Elna Casualty & Surety Co. 
v. First Camden Nat. Bank & Trust 
Co., C.C.A.N.J., 63 S.Ct. 1157, 319 
U.S. 749, 87 L.Ed. 1704—Bruiin v. 
Hanson. C.C.A.Iduho, 103 F.2d 686, 
certiorari denied Hanson v. Bruun, 
60 S.Ct. 86, 308 U.S. 571, 84 L.Ed. 
479, mandate conformed to, D.C., 
Bruun v. Hanson, 30 F.Supp. 602— 
First Trust & Ravings Bank v. 
lowa-Wisconsin Bridge Co., C.C.A. 
Iowa, 98 F.2d 416, certiorari denied 
Phoenix Finance Corporation v. 
lowa-Wisconsin Bridge Co., 59 S. 
Ct. 243. 305 U.S. 650, 83 L.Ed. 420, 
rehearing denied 59 S.Ct. 356, 306 
U.S. 676, 83 L.Ed. 437—Carolina 
Power & Light Co. v. South Caro¬ 
lina Public Service Autliority, C.C. 
A.S.C., 94 F.2d 620, certiorari de¬ 
nied 58 S.Ct. 1048, 304 U.S. 678. 82 
L.Ed. 1541, South Carolina Power 
Co. V. South Carolina Public Serv¬ 
ice Authority, 58 S.Ct. 1048, 304 
U.S. 678, 82 L.Ed. 1541, and South 
Carolina Electric & Gas Co. v. 
South Carolina Public Service Au¬ 
thority. 68 S.Ct. 1049. 304 U.S. 
678, 82 L.Bd. 1641—Gorny v. Trus¬ 
tees of Milwaukee County Orphans 
Board. C.C.A.Wis.. 93 P.2d 107, 116 
A.L.R. 1000, certiorari denied Gor- 
ney v. Trustees of Milwaukee Coun¬ 
ty Orphans Board, 58 S.Ct. 942, 304 

U. S. 669, 82 L.Bd. 1527, motion de¬ 
nied Gorny v. Trustees of Milwau¬ 
kee County Orphans Board, 59 S. 
Ct. 249, 305 U.S. 676, 83 L.Ed. 362 
—National City Bank of New York 

V. Continental Nat. Bank & Trust 
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especially when they constitute rules of property.^3 
Generally speaking, this does not mean that what¬ 
ever remedy is available in a state court must be 
available in a federal court, or conversely, that a 
federal court may not afford an equitable remedy 
not available in a state court.^^ 

More specifically, in diversity cases it has been 
declared that state law cannot define the remedies 
which a federal court must give, and contrariwise, 


a federal court may afford an equitable remedy for 
a substantive right recognized by a state even though 
a state court cannot give it.^5 At the same time, 
the Supreme Court in the leading case of Guaranty 
Trust Company of New York v. York held or de¬ 
clared in a case in equity that since a federal court 
adjudicating a state-created right solely because 
of diversity of citizenship is for that purpose, in 
effect, only another court of the state, it cannot 
afford recovery if the right of recovery is made 


Co. of Salt Lake City, C.C.A.Utah, 
83 F.2d 184. 

£. G. Shinner & Co. ▼. Lauf, D.C. 
Wis., 36 P.Supp. 709—^Moreschl v. 
Mosteller, D.C.Pa., 28 F.Supp. 613 
—Travelers Mut. Casualty Co. of 
Des Moines v. Skeer, D.C.Mo., 24 
F.Supp. 806, appeal dismissed. C. 

C. A., Skeer ▼. Travelers Mut. Cas¬ 
ualty Co., 106 F.2d 1017, and Trav¬ 
elers Mut. Casualty Co. v. Skeer. 
106 F.2d 1018—Summers v. Hearst, 

D. C.N.T., 23 F.Supp. 986—Plimpton 
V. Mattakeunk Cabin Colony, D.C. 
Conn., 9 F.Supp. 288—^Hackler v. 
Farm & Home Savlncra & Loan 
Ass’n, D.C.Mo., 6 F.Supp. 610. ap¬ 
peal dismissed, C.C.A., 73 F.2d 999. 

In re Levinson, D.C.Wash., 6 F.2d 
7B—^American Brake Shoe it Found¬ 
ry Co. V. New York Ilys, Co., D.C.N. 
Y., 271 F. 842—Crampton v, Lautz 
Bros. & Co., D.C.N.Y., 274 F, 743. 
Enforcement of rights claimed un¬ 
der state law generally see supra 
I 16. 

Substaativs eoitUty law 

(1) There Is no substantive equity 
law of the United States, but it is 
the substantive equity law of each 
particular state. 

U.S.—Humble Oil & Bellning Co. v. 
Sun Oil Co., C.A.Tex,, 191 F.2d 
705. 

(2) So, the rules of substantive 
law applicable In federal equity court 
in diversity of citizenship case are 
those which would be applied in 
state court of same state. 

U.S.—Black & Yates v. Mahogany 
Ass'n, C.C.A.Del., 129 F.2d 227. 148 
A.L.R. 841, certiorari denied Ma¬ 
hogany Ass'n V. Black & Yates, 
63 S.Ct. 76. 317 U.S. 672, 87 L.Ed. 
539. 

Greater respect In equity prior to 
Srle doctrine 

Prior to the decision in Erie v. 
Tompkins and the abandonment of 
Swift V. Tyson “it may fairly be 
said that the federal courts gave 
greater respect to State-created 'sub¬ 
stantive rights' ... in equity 
than they gave them on the law side, 
because rights at law were usually 
declared by State courts and as such 
increasingly flouted by extension of 
the doctrine of Swift v. Tyson, while 
rights in equity were frequently de¬ 


fined by legislative enactment and as 
such known and respected by the fed¬ 
eral courts.” 

U.S.—Guaranty Trust Co. of N. T. v. 
York, N.Y., 65 S.Ct. 1464, 1467, 826 

U. S. 99. 89 L.Ed. 2079. 160 A.L.R. 
1231, rehearing denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

Bights giveiL by state statute 

(1) Federal courts will enforce and 
protect rights given by a state stat¬ 
ute when such rights are properly 
the subject of an equity suit. 

U.S.—Lauf V. E. G. Shinner & Co., 
Wis., 68 S.Ct. 678. 303 U.S. 323, 82 
L.Ed. 872—^Mason v. U. S., La., 43 
act. 200, 260 U.S. 646, 67 L.Ed. 
396. 

City of Texarkana v. Arkansas 
Louisiana Gas Co., C.C.A.Tex., 118 
P.2d 289, vacated on other grounds 
62 S.Ct. 679. 316 U.S. 780. 86 L.Ed. 
1188—Gorny v. Trustees of Mil¬ 
waukee County Orphans Board, C. 

C. A.W1S., 93 F.2d 107, 116 A.L.R. 
1000, certiorari denied Gomey v. 
Trustees of Milwaukee County Or¬ 
phans Board, 58 S.Ct. 942, 304 U.S. 
569, 82 L.Ed. 1627, motion denied 
Gorny v. Trustees of Milwaukee 
County Orphans Board, 59 S.Ct. 249, 
306 U.S. 676. 83 L.Ed. 362— Corpus 
Juris cited iu Douglass v. Thurs¬ 
ton County, C.C.A.Wash., 86 F.2d 
899. 904. 

Corpus Juris cited ta Flerrepont 

V. Fidelity-Philadelphia Trust Co., 

D. C.Pa., 32 P.2d 608, 609. 

Cohen V. Bonefleial Indus. Loan 
Corp., D.C.NJ., 7 P.R.D. 352, re¬ 
versed on other grounds, C.A., Ben¬ 
eficial Indus. Loan Corp. v. Smith, 
170 F.2d 44, affirmed 69 S.Ct 1221, 
337 U.S. 541, 93 L.Ed. 1628. 

25 C.J. p 829 notes 66 [a], [b], 52. 

(2) If state statutes enlarge equi¬ 
table rights by creating new remedies 
it has been held that these may be 
enforced in the equity courts of the 
United States when not in conflict 
with constitutional rights. 

U.S.—Single V. Scott Paper Mfg. Co., 
C.C.Ohio, 66 F. 658. 

25 C.J. p 804 note 87, p 829 note 49— 
27 C.J. p 787, notes 48>-46. 

(8) It has been held, however, that 
such a statute cannot give federal 
courts jurisdiction In equity, where 
complainant has not first exhausted 
his legal remedies. 
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U.S.—^Morrow Shoe Mfg. Co. ▼- New 
England Shoe Co., Ill., 60 F. 841, I 
C.C.A. 662, 24 L.R.A. 417. 

93. U.S.— Corpus Juris cited iu Pler- 
repont v. Fidelity-Philadelphia 
Trust Co., D.C.Pa., 32 F.2d 608, 609. 

26 C.J. p 829 note 62. 

94, U S. —Guaranty Trust Co. of N. 
Y. v. York. N. Y., 66 S.Ct. 1464, 826 
U.S. 99. 89 L.Ed. 2079, 160 A.L.II. 
1281, rehearing denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

Whether equitable remedy is to be 
given 

(1) Whether an equitable remedy 
is to be given or whether plaintiff is 
relegated to his remedies at law is a 
question on which the federal courts 
are not bound by state law. 

U.S.—Mlntzer v. Arthur L. Wright 
& Co., C.A.Pa., 263 P.2d 823. 

(2) In other words, the federal 
courts decide for themselves wheth¬ 
er, for an actual or threatened in¬ 
vasion of a conceded or asserted right, 
equity may afford relief. 

U.S.—General Electric R. Co. v. Chi¬ 
cago, I. & L. R. Co., Ill., 107 P. 771, 
46 C.C.A. 629. 

(3) So, whether an injunction will 
be granted is not a matter as to 
which federal courts look to state 
law for guidance. 

U.S.—Purcell v. Summers, C.C.A.S.C., 
146 P.2d 979. 

The form of equitable relief is a 
matter for the federal courts to de¬ 
cide. 

U.S.—Campbell Soup Co, v. Wentz, 
C.C.A.Pa., 172 F.2d 80—^Plrst 
Camden Nat. Bank & Tr. Co. v. 
Aetna Cas. & S. Co., C.C.A.N.J.. 132 
F.2d 114, certiorari denied Aetna 
Casualty & Surety Co. v. First 
Camden Nat. Bank & Trust Co., C.G. 
A.N.J., 63 S.Ct. 1167, 319 U.S. 749, 
87 L.Ed. 1704. 

Federal courts arc to amuit equi¬ 
table remedies in aocordaace wMh 
their own rules which have been de¬ 
veloped out of the English Chancery 
Practice. 

U.S.—In re Tate-Jones & Co., D.C. 

Pa., 86 P.Supp. 971. 

93. U.S.—Guaranty Trust Co. of N. 
Y. V. York, N. Y., 65 S.Ct. 1464, 326 
U.S. 99. $9 L.Ed. 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct 7, 
826 U.S. 806, 90 L.Ed. 491. 
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unavailable by the state; nor can it substantially 
afifect enforcement of the right.^® So, in the York 
case and other cases following it the view has been 
adopted that regardless of whether a particular 
matter may be regarded as substantive or proce¬ 
dural for other purposes, the guiding consideration 
in all cases where a federal court is exercising 
jurisdiction solely because of diversity of citizen¬ 
ship is the general policy underlying the doctrine 
of Erie v. Tompkins, that the outcome of the litiga¬ 
tion in the federal court should be substantially the 
same, as far as legal rules determine the outcome of 
litigation, as it would be if tried in a state court.®"^ 
The York case has been interpreted as meaning that 
if state law significantly affects the outcome of the 
litigation it constitutes the substantive law of the 
state and should be followed but if it concerns 
merely the manner and means by which the rights 
of the parties are determined, it is the procedural 
or adjective law of the state and need not be fol¬ 
lowed.®* Thus, when a state statute bars recovery 
in a suit in a state court on a state-created right, 
it likewise bars recovery in such suit on the equity 
side of a federal court brought there merely because 
of diversity of citizenship, even though the bar may 
be considered procedural for some purposes.®® 
Beyond this, although the decision in the York case 
did not purport to reject anything previously de¬ 
cided except a case in which a federal court had 
disregarded a state statute of limitations where it 
deemed it inequitable to apply it,i the effect of the 
decision on prior decisions is not entirely free from 
doubt.® It has been pointed out that some of the 


language used in the York case seems inconsistent 
with the conclusion reached, as, for example, the 
statement that state law cannot define the rem¬ 
edies which a federal court must give simply because 
a federal court in diversity jurisdiction is available 
as an alternative tribunal to the state’s courts.® 

The attitude of the Supreme Court as reflected in 
the York case has been considered to be that as far 
as possible in shaping relief in diversity cases fed¬ 
eral courts should conform to the laws of the state,^ 
and, accordingly, it has been held that a federal 
court may grant an equitable remedy which plain¬ 
tiff might have secured in a state court in accord¬ 
ance with state law even though prior to the York 
case it had been held that a federal court was ob¬ 
liged to deny such remedy.® Conversely, despite 
the statement referred to above to the effect that 
a federal court may afford an equitable remedy for a 
substantive right recognized by a state even though 
a state court cannot give it,® it has been held that 
a federal court may no longer grant an equitable 
remedy in a diversity action where that relief is not 
available in the courts of the state,since in no case 
should the remedy granted by a federal court lead 
to a substantially different result from that obtain¬ 
able in a state court.® However, it has been held 
that a federal court can enforce a state-created 
substantive right and fashion its own remedy where 
the result would be substantially the same as in a 
state proceeding.® 

Adequacy of staU remedy. In cases within the 
purview of a federal statute denying the federal 


96. U.S.—Guaranty Trust Co. of N. 
Y. V. York, supra. 

97. U.S.—Guaranty Trust Co. of N. 
Y. V. York, supra. 

Beneficial Industrial Loan Corp. 
V. Smith, C.A.N.J., 170 F.2d 44, af¬ 
firmed G9 S.Ct. 1221, 337 U.S. 641, 
93 L.Ed. 1528. 

Occidental IJfe Ins. Co. of Cal. 
V. Kielhorn, D.C.Mich., 98 F.Supp. 
288—Houseware Sales Corp. v. 
Quaker Stretcher Co., D.C.Wls., 70 
P\Supp. 747 —Danville Building 
Ass’n V. Gates, D.C.Ill., 66 F.Supp. 
706. 

98. U.S.—Occidental Life Ins. Co. of 
Cal. V. Kielhorn, D.C.Mich., 98 P. 
Supp. 288. 

99. U.S.—Holmberg v. Armbrecht, N. 
Y., 66 S.Ct. 682, 327 U.S. 392, 162 
A.L.R. 719 —-Guaranty Trust Co. of 
N. Y. V. York, N.Y., 65 S.Ct. 1464, 
326 U.S. 99, 89 L.Ed. 2079, 160 A. 
L.R. 1231, rehearing denied 66 S.Ct. 
7, 326 U.S. 806, 90 L.Ed. 491. 

1. U.S.—Guaranty Trust Co. of New 
York V. York, supra. 


2. U.S.—Beneficial Industrial Loan 
Corp. V. Smith, C.A.N.J., 170 F.2d 
44, affirmed 69 S.Ct. 1221, 337 U.S. 
541. 93 L.Ed. 1528. 

Houseware Sales Corp. v. Quaker 
Stretcher Co., D.C.Wis., 70 F.Supp. 
747, 749. 

3. U.S.—Houseware Sales Corp. v. 
Quaker Stretcher Co., supra. 

4. U.S.—Houseware Sales Corp. V. 
Quaker Stretcher Co., supra. 

5. U.S.—Houseware Sales Corp. v, 
Quaker Stretcher Co., supra. 

Appointment of receiver 

In case of diversity of citizenship, 
federal district court was held to 
have jurisdiction of action by credi¬ 
tor, whose claim had not been re¬ 
duced to a Judgment, for appoint¬ 
ment of receiver of assets of debtor 
and to pursue property of debtor 
fraudulently conveyed, in accordance 
with state statute, notwithstanding 
fact that Supreme Court in Pusey & 
Jones v. Hanssen, 43 S.Ct. 464, 261 
U.S. 491, 67 L.Ed. 763, reversed a de¬ 
cision of the lower court appointing 
a receiver based on a state statute 
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permitting a receiver to be appointed 
on the suit of a simple contract 
creditor, saying “That a remedial 
right to proceed in a federal court 
sitting in equity cannot be enlarged 
by a state statute is likewise clear,” 
the court considering that the Pusey 
case was no longer law. 

U.S.—Houseware Sales Corp. v. 

Quaker Stretcher Co., supra. 

Bight to equitable lieu 
Whether plaintiff in action brought 
in Federal district court for account¬ 
ing has right to have such court de¬ 
cree an equitable lien has been held 
to be a matter to be determined by 
state law. 

U.S.—Shall V. Henry, C.A.Ill., 211 F. 
2d 226. 

6. U.S.—^Danville Building Ass'n v. 
Gates, D.C.I11., 66 F.Supp. 706. 

7. U.S.—^Danville Building Ass'n v. 
Gates, supra. 

8. U.S.—Danville Building Ass’n v. 
Gates, supra. 

9. U.S.—Hertz v. Record Publishing 
Company of EriSi C.A.Pa., 219 F. 
2d 897. 
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courts jurisdiction in certain cases where equitable 
relief is sought when a plain and efficient remedy 
may be had at law or in equity in the state courts, 
the federal courts will, of course, look to the state 
law to determine whether such remedy may be had 
in the state courts.^^^ Apart from such statutes, 
at least in cases decided prior to the application of 
the general policy underlying the doctrine of Erie 
V. Tompkins to equity cases, as discussed supra 


36 C.J.S. 

this section, it was held that the rights of one en¬ 
titled to invoke the jurisdiction of the federal courts 
was not conclusively determined by the laws of the 
state in which the suit was brought,although 
there were cases in which the federal courts looked 
to the state law in determining whether their 
jurisdiction in equity was precluded by the exist¬ 
ence of an adequate remedy at law,i2 or an ade- 


10. U.S.—East Ohio Gas Co. v. City 
of Cleveland, C.C.A.Ohlo, 94 F.2d 
443, certiorari denied 68 S.Ct. 761, 
303 U.S. 657, 82 L..Ed. 1116. 

Purpose and effsot of act deaylnir 
Jnrlsdlotion 

The section of the former Judicial 
Code, now 28 U.S.C.A. § 1341, pro¬ 
viding that no federal district court 
shall have jurisdiction of any suit to 
enjoin the assessment or collection of 
any tax imposed by laws of any state 
where a plain and efficient remedy 
may be had at law or in equity In 
the state courts was entitled to a 
liberal interpretation to carry out its 
obvious purpose, and any suit which 
reasonably fell within the letter or 
spirit of the provision was subject to 
be dismissed for lack of Jurisdiction 
in the federal district court. A suit 
by mail order house to enjoin a 
state board from canceling sales per¬ 
mit Issued to plaintiff, because of 
plaintiff’s failure to comply with “use 
tax’* law under which user of goods 
was taxed and retailer selling the 
goods was obligated to collect and 
remit the tax to the board, could not 
be entertained by federal district 
court, since it was a “suit to enjoin 
collection of tax’’ levied under state 
law, a “suit to enjoin a tax’* and a 
“suit to enjoin the use of means pro- j 
vided by taxing statute for collec-1 
tion of tax’* being synonymous as 
respects provision of the federal act. 
U.S.—Sears, Roebuck & Co. v. Rodde- 
wig, D.C.Iowa, 24 F.Supp. 821. 

11. U.S.—Ohlendiek v. Schuler, C.C. 
A.Ohio, 299 F. 182, certiorari de¬ 
nied Schuler v. Ohlendiek, 45 S.Ct. 
93. 366 U.S. 608, 69 L.Ed. 465. 

Federal equity jurisdiction as af¬ 
fected by state statutes affording 
adequate remedy at law generally 
see Equity { 25. 

Za determiniag wXiat is legal rem¬ 
edy and its adequacy to defeat their 
equity jurisdiction, the federal courts 
are guided by the historic distinc¬ 
tion between law and equity in those 
courts, not by the name given to rem¬ 
edies or distinctions between them by 
state practice. 

U.S.—Stratton v. St. Louis South¬ 
western Ry. Co., Ill,, 62 S.Ct. 222, 
284 U.S. 530, 76 L.Ed. 465. 
gurisdietiou of thrse-judge eouzt 
Three-judge federal district court 
has jurisdiction of suit to enjoin ex¬ 


ecution of orders of milk control 
board, regardless of completeness of 
remedy by proceedings in certiorari 
in state court which are wholly ju¬ 
dicial in character. 

U.S.—Hegeman Farms Corporation 
V. Baldwin, D.C.N.T.. 6 F.Supp. 297. 
affirmed 55 S.Ct. 7, 298 U.S. 163, 79 
L.Ed. 259. 

12. U.S.—^J. B. Schermerhorn, Inc. 
V. Holloman, C.C.A.Okl., 74 F.2d 
265, certiorari denied 55 S.Ct. 548, 
294 U.S. 721, 79 L.Ed. 1263—Spring- 
field Gas &» Electric Co. v. Public 
Service Commission of Missouri, 
D.C.MO., 10 P.2d 252. 

21 C.J. p 29 note 68 [g]. 

Statute deasrtug remedy presumed 
▼alia 

A litigant, whose constitutional 
rights are being invaded, and to 
whom a statute denies a supersedeas 
in state tribunal, may properly base 
his application in federal court for 
equitable relief on the effect of the 
statute and the presumption of its 
validity, and is not required to estab¬ 
lish that the state statute is not 
invalid under the state constitution. 
U.S.—Pacific Telephone & Telegraph 
Co. V. Kuykendall, Wash.. 44 S.Ct. 
653, 265 U.S. 196, 68 L.Ed. 975. 
Bsmedy at law hold adequata 
U.S.—Railroad Commission of Texas 
V. Rowan & Nichols Oil Co., Tex., 
61 S.Ct. 343, 311 U.S. 670, 85 L.Ed. 
368, followed in Railroad Commis¬ 
sion of Texas v. Humble Oil & Re¬ 
fining Co.. 61 S.Ct. 347, 811 U.S. 
578, 86 L.Ed. 363—^Natural Gas 

Pipeline Co. of America v. Slattery, 
Ill., 58 S.Ct. 199, 302 U.S. 300, 821 
L.Ed. 276—Matthews v. Rodgers, 
Miss., 62 S.Ct. 217, 284 U.S. 621, 76 
L.Ed. 447—Henrietta Mills v. Ruth¬ 
erford County, N.C., 60 S.Ct. 270, 
281 U.S. 121, 74 L.Ed. 737—State 
of Georgia v. City of Chattanooga, 
Tenn., 44 S.Ct. 369, 264 U.S. 472, 68 
L.Ed. 796. 

City of El Paso v. Texas Cities 
Gas Co., C.C.A.TCX., 100 F.2d 501, 
certiorari denied Texas Cities Gas 
Co. V. City of El Paso, 69 S.Ct. 692, 
306 U.S. 650, 83 L.Ed. 1049, rehear¬ 
ing denied 59 S,Ct. 643, 309 U.S. 669, 
83 L.Ed. 1063—Lehigh Valley R. 
Co. of New Jersey v, Martin. C.C. 
A.N.J,, 100 F.2d 139, certiorari de¬ 
nied 59 S.Ct. 692, 306 U.S. 651, 83 
L.Ed. 1049, rehearing denied 69 S. 
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Ct. 784, 308 U.S. 669, 83 LEd. 1063, 
certiorari denied Central R. Co. of 
New Jersey v. Martin. 59 S.Ct. 692, 
306 U.S. 661, 83 L.Ed. 1049, rehear¬ 
ing denied 69 S.Ct. 784, 306 U.S. 
670, 83 L.Ed. 1064, certiorari de¬ 
nied 59 S.Ct. 692, 306 U.S. 661, 83 
L.Ed. 1049, rehearing denied 59 S. 
Ct. 785, 306 U.S. 670, 83 L.Ed. 1064, 
certiorari denied Delaware, L. & W. 

R. Co. v. Martin, 69 S.Ct. 593, 306 
U.S. 661, 83 L.Ed. 1049, rehearing 
denied 69 S.Ct. 785, 306 U.S. 670. 
83 L.Ed. 1064, certiorari denied 
New York Cent. R. Co. v. Martin, 
69 S.Ct. 693, 306 U.S. 661, 83 L.Ed. 
1049, rehearing denied 69 S.Ct. 785, 
306 U.S. 670, 83 L.Ed. 1064, certio¬ 
rari denied New Jersey & N. Y. R. 
Co. V. Martin, 59 S.Ct. 593, 306 U. 

S. 651, 83 L.Ed. 1049, rehotirlng de¬ 

nied 69 S.Ct. 786, 306 U.S. 670, 83 
L.Ed. 1064, certiorari denied New 
York, S. & W. R. Co. v. Martin, 69 
S.Ct. 693, 306 U.S. 661, 83 L Ed. 
1049, rehearing denied 59 S.Ct. 785, 
300 U.S. 670, 83 L.Ed. 1064, cer¬ 
tiorari denied Erie R. Co. v. Mar¬ 
tin, 69 S.Ct. 693, 306 U.S. 661, 83 
L.Ed. 1049. rehearing denied 59 S. 
Ct. 785, 306 U.S. 670, 83 L.Ed. 1064, 
certiorari denied Lehigh Valley R. 
Co. V. Martin, 69 S.Ct. 593, 3UG IT. 
S. 651, 83 L.Ed. 1049, rehearing de¬ 
nied 59 S.Ct. 786, 306 US. C70, 83 
L.Ed. 1064—Streckfus Steamers v. 
Mayor and Aldermen of City of 
Vicksburg, Miss., C.C.A.Mlss., 81 
F.2d 298—Fisher Flouring Mills 
Co. v. Vierhus, C.C.A.Wash., 78 F. 
2d 889—City of Orlando v. Murphy, 
C.C.A.Pla., 77 F.2d 702—Harjim, 
Inc. v. Owens, C.C.A.Fla., 64 F.2d 
306, certiorari denied 54 S.Ct. 71, 
290 U.S. 666, 78 L.Ed. 668—Ameri¬ 
can Mut. Liability Ins. Co. v. Mc¬ 
Donough, C.C.A.I11., 61 P.2d 558, 
certiorari denied 63 S.Ct. 386, 288 
U.S, 602, 77 L.Ed. 977—Pender 

County V. Garysburg Mfg. Co., C.C. 
A.N.C., 60 F.2d 732—Henrietta 

Mills V. Rutherford County, C.C.A. 
N.C., 32 P.2d 670, affirmed 50 S.Ct. 
270, 281 U.S. 121, 74 L.Ed. 737— 
New York Life Ins. Co. v. Marshall, 
C.C.A.La., 23 F.2d 225, certiorari de¬ 
nied 48 S.Ct. 434, 277 U.S. 687, 72 
L.Ed. 1001. 

Marsh v. Earle, D.C.Pa., 24 F. 
Supp. 385—^New Jersey Suburban 
Water Co. v. Board of Public Util¬ 
ity Com’rs, D.C.N.J., 23 F.Supp. 
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quate administrative remedy.^* 

Particular remedies in cases decided prior to Erie 
and york cases. Prior to the adoption ‘of the Erie 


doctrine in equity cases, as discussed in the York 
case supra this section, it was held that a mortgage 
could be foreclosed in a federal court,i* although 


752—Nevada-Californla Electric 
Corporation v. Corbett. D.C.Cal., 22 
F.Supp. 951—Pullen v. Patton, D. 

C. Tex., 19 F.Supp. 340—Sunray Oil 
Co. V. Thompson, D.C.Tex., 13 F. 
Supp. 867—Atlantic Pipe Line Co. 
V. State Tax Board, D.C.Tex., 12 
F.Supp. 265—Duke Power Co. v. 
Greenwood County, D.C.S.C., 12 F. 
Supp. 70, cause remanded on other 
grounds, C.C.A., Greenwood County 
V. Duke Power Co.. 79 F.2d 995, 
reversed on other grounds 81 P.2d 
986, reversed on other grounds 
Duke Power Co. v. Greenwood 
County. 57 S.Ct. 202, 299 U S. 259. 
81 D.Ed. 178—Mississippi Power & 
Light Co. V. City of Jackson, Miss., 

D. C.Miss., 9 F.Supp. 564—Levine v. 
Whitney. D.C.R.I., 9 F Supp. 161— 
Texport Carrier Corporation v. 
Smith, D.C.Tex., 8 F.Supp. 28— 
Oklahoma Gas & Electric Co. v. 
Oklahoma Packing Co., D.C.Okl., 6 
F.Supp. 893, vacated on other 
grounds 54 S.Ct. 732, 292 IT.S. 386, 
78 L.Ed. 1318—Central Pac. Ry. Co. 
V. Nevada Tax Commission, D.C. 
Nev., 3 F.Supp. 929. 

Ashbury Truck Co. v. Railroad 
Commission of State of California. 
D.C Cal, 52 F,2d 263, affirmed Ash¬ 
bury Truck Co. V. Railroad Com¬ 
mission of State of California, 53 S. 
Ct. 94, 287 U.S. 670, 77 T..Kd. 501— 
Handy v. Johnson. D.C.Tex.. 51 F.2d 
809—IT. S. Fidelity & Guaranty Co. 
V. Blankcnhorn. D.C.Cal., 22 F.2d 
574. affirmed. C.C.A.. 25 F.2d 866, 
certiorari denied 49 S.Ct. 3 0, 278 U. 
S. 603, 73 L.Ed. 533—U. S. v. Moon¬ 
ey, D.C.Pa . 268 F. 988—Kobin.son v. 
Wemmer, D.C.Ohio, 253 F. 790. 

D.C.—Resources Corporation Inter¬ 
national V. Securities and Exchange 
Commission, D.C., 24 F Supp. 580. 

Adequate remedy at law held want¬ 
ing 

Xj.S.—Driscoll v. Edison Light & 
Power Co., Pa., 69 S.Ct. 715, 307 
U.S. 104, 83 L.Ed. 1134, rehearing 
denied Driscoll v. Edison Light & 
Power Co.. 69 S.Ct. 831. 307 U.S. 
650, S3 L.Ed. 1529—Petroleum Ex¬ 
ploration V. Public Service Com¬ 
mission of Kentucky, Ky., 68 S.Ct. 
834. 304 U.S. 209, 82 L.Ed. 1294— 
Mountain States Power Co. v. Pub¬ 
lic Service Commission of Montana, 
Mont., 57 S.Ct. 168, 299 U.S. 167, 81 
L.Ed. 99—Corporation Commission 
of Oklahoma v. Cary, Okl., 66 S.Ct. 
300, 296 U.S. 462, 80 L.Ed. 324— 
Fox v. Standard Oil Co. of New 
Jersey, W.Va., 66 S.Ct. 333, 294 U. 
S. 87, 79 L.Ed. 780, rehearing de¬ 
nied Fox v. Standard Oil Co. of 
New Jersey, 65 S.Ct. 611, 294 U.S. 
732, 79 L.Ed. 1261—Risty v. Chi¬ 


cago, R. 1. & P. Ry. Co., S.D., 46 
S.Ct. 236, 270 U.S. 378, 70 L.Ed. 
641. 

Oklahoma Packing Co. v. Okla¬ 
homa Gas & Electric Co., C.C.A.Okl., 
100 F.2d 770, reversed on other 
grounds 60 S.Ct. 215, 308 U.S. 630, 
309 U.S. 4, 84 L.Ed. 447, 537, re¬ 
hearing denied 60 S.Ct. 465, 309 U. 
S. 693, 84 L.Ed. 1034—City of 

Springfield v. U. S., C.C.A.Mass., 
99 P.2d 860, certiorari denied City 
of Springfield v. U. S., 69 S.Ct. 592, 
306 U.S. 650, 83 L.Ed. 1049—First 
Federal Savings & Loan Ass’n of 
Wi.«3Consin v. Loomis, C.C.A.Wis., 
97 F.2d 831, constitutional question 
to attorney general certified Loo¬ 
mis V. First Federal Savings & 
Loan Ass’n. 59 S.Ct. 92, 306 U.S. 
662, 83 L.Ed. 354, certiorari dis¬ 
missed Martin v. First Federal Sav¬ 
ings & Loan Ass’n, 69 S.Ct. 363, 305 

U. S. 666. 83 L.Ed. 432—City of 
Fort Worth v. Southwestern Bell 
Telephone Co., C.C.A.Tex., 80 F.2d 
972, rehearing denied 81 F.2d 1016 
—City of Louisville v. Babb, C.C.A, 
Ind., 76 F.2d 162, certiorari denied 
Babb V. City of Louisville, 55 S.Ct. 
650, 295 U.S. 738, 79 L.Ed. 1686— 
City of Paragould, Ark., v. Ar- 
kansns Utilities Co., C.C.A.Ark., 70 
F.2d 530, certiorari denied Arkansas 
Utilities Co. v. City of Paragould, 
65 S.Ct. 101, 293 U.S. 686, 79 L.Ed. 
682—Central R. Co. of New Jersey 

V. Martin, C.C.A.N.J., 65 F.2d 613— 
U. S. V. Gilbert, D.C.Pa., 58 F.2d 
1031—Clark v. Pigeon River Im¬ 
provement Slide & Boom Co., C.C.A. 
Minn., 62 F.2d 650—City of Com¬ 
merce V. Southern Ry. Co., C.C.A. 
Ga., 35 F.2d 331—Munn v. Dcs 
Moines Nat. Bank, C.C.A.Iowa, 18 
F.2d 269—Benedict v. Setters, C.C. 
A.Colo., 261 F. 492. 

Printers & Publishers Corpora¬ 
tion V. Corbett, D.C.Cal., 26 F.Supp. 
369—Southern Pac. Co. v. Corbett, 
D.C.Cal., 20 F.Supp. 940—Modern 
Woodmen of America v. Casados, 
D.C.N.M., 16 F.Supp. 483—Montana 
Power Co. v. Public Service Com¬ 
mission of Montana, D.C.Mont., 12 
F.Supp. 946—System Federation 
No. 40, Railway Employees De¬ 
partment of American Federation 
of Labor v. Virginian Ry. Co., D.C. 
Va., 11 F.Supp. 621, affirmed, C.C.A. 
Virginia Ry. Co. v. System Federa¬ 
tion No. 40, Railway Employees 
Department of American Federa¬ 
tion of Labor, 84 F.2d 641, affirmed 
Virginian Ry. Co. v. System Feder¬ 
ation No. 40, 67 S.Ct. 692, 300 U.S. 
616, 81 L.Ed. 789—Barnsdall Oil 
Co. of California v. Merriam, D.C. 
Cal., 8 F.Supp. 186—Interstate Nat¬ 
ural Gas Co. V. Gully, D.C.Miss., 8 
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F.Supp. 174, affirmed, C.C.A., Gully 
V. Interstate Natural Gas Co., 82 P. 
2d 146, certiorari denied 66 S.Ct. 
958, 298 U.S. 688. 80 L.Ed. 1407— 
Memphis Natural Gas Co. v. Gully, 
D.C.Miss., 8 F.Supp. 169, modified 
on other grounds, C.C.A., Gully v. 
Memphis Natural Gas Co., 82 F.2d 
150, certiorari denied Memphis 
Natural Gas Co. v. Gully, 56 S.Ct. 
956, 298 U.S. 688, 80 L.Ed. 1407, 
and Gully v. Memphis Natural Gas 
Co., 66 S.Ct. 958, 298 U.S. 688, 80 
L.Ed. 1407—Joseph H. WeiderholY. 
Inc. V. Neal, D.C.Mo., 6 F.Supp. 798 
—Schlosser v. Welsh, D.C.S.D., 5 
F.Supp. 993—Grandin Farmers’ Co¬ 
op. Elevator Co. of Grandin, N. D. 
V. Langer, D.C.N.D., 5 F.Supp. 425, 
affirmed Langer v. Grandin Farm¬ 
ers Co-op. Elevator Co. of Grandin, 
N. D., 64 S.Ct. 772, 292 U.S. 605, 78 
L.Ed. 467. 

Gramling v. Maxwell, D.C.N.C., 
62 F.2d 256—Hill City Ry. Co. v. 
Youngquist. D.C.Minn., 32 P.2d 819 
—Southern Ry. Co. v. Query, D.C.S. 

C. , 21 F.2d 333. 

Basis for refusal of relief 

The disinclination of federal au¬ 
thority to interfere In state matters 
until state remedies have been ex¬ 
hausted is founded in comity, rather 
than on want of power either as a 
federal court or as a court of liquity; 
and the remedy against an order of 
the state railroad commission in the 
state courts, afforded by Texas stat¬ 
ute, as applied to an order reviewing 
a city gas rate, does not oust federal 
equity courts of power to enjoin en¬ 
forcement of such rates, but merely 
affects propriety of Interference by 
federal courts. 

U.S.—City of El Paso v. Texas Cities 
Gas Co., C.C.A.Tex., 100 F.2d 501, 
certiorari denied Texas Cities Gas 
Co. V. City of El Paso, 69 S.Ct. 592, 
306 U.S. 650, 83 L.Ed. 1049, rehear¬ 
ing denied 69 S.Ct. 643, 306 U.S. 
669, 83 L.Ed. 1063. 

13. U.S.—Schlosser v, Welsh, D.C.S. 

D. , 5 F.Supp. 993. 

Federal court held without Jurisdic¬ 
tion 

U.S.—Natural Gas Pipeline Co. of 
America v. Slattery, Ill., 58 S.Ct. 
199, 302 U.S. 300, 82 L.Ed. 276. 

Albertville Nat. Bank v. Marshall 
County. C.C.A.Ala.. 71 F.2d 848. 
Federal court held to have Juxisdlo- 
tlon 

U.S.—California-Oregon Power Co. v. 
Beaver Portland Cement Co., C.C.A. 
Or., 73 F.2d 655, affirmed 65 S.Ct. 
725, 295 U.S. 142, 79 L.Ed. 1366. 

14L U.S.—Ray v. Tatum, Ga., 72 F. 
112, 18 C.C.A. 464. 
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there was a statutory remedy in the state courts, 
but the federal court was required to proceed along 
the ordinary lines of foreclosure proceedings in 
the state where the mortgaged property was situat- 
ed.i* Federal courts of equity were also held to 
have jurisdiction over injunctionsover wills, 
probate, administration, and estates of deceased per¬ 
sons,^* and their jurisdiction was held to be un¬ 
affected by state statutes.^^ The federal courts 
were also held to have jurisdiction over bills to 
quiet, or remove a cloud from, title to lands, under 
state statutes, see Quieting Title § 6. Likewise, the 
federal courts have jurisdiction in equity over par¬ 
tition suits,*20 but it has been held that a bill for 
partition cannot be maintained where plaintiff is 
out of possession and the land is held adversely, al¬ 
though such a suit is authorized by the state prac- 
tice.2i 

Federal courts of equity have jurisdiction over 
creditors’ bills,22 or suits which are in the nature 
of, or substantially, such bills,23 and such jurisdic¬ 
tion was held to exist although a different remedy 
was provided by state statute.24 Thus the chan¬ 
cery jurisdiction of a federal court is not super¬ 
seded by the existence of state laws giving creditors 
a remedy at law against the debtor of a debtor ;26 
and a state statute giving a remedy for reaching 
the property and effects of a judgment debtor by 


examination of the debtor in supplementary pro¬ 
ceedings does not in any way affect the equity 
jurisdiction of United States courts.26 So a United 
States court has jurisdiction of a creditors’ bill, 
although in the state where the court sits the dis¬ 
tinction between law and equity has been abolished 
and no such remedy is known.27 Local modes of 
procedure or state statutes with respect to such 
suits or proceedings may be followed ;2* but state 
statutes, authorizing simple creditors who have not 
reduced their claims to judgment or acquired a lien 
to maintain a creditors’ bill to establish their claims 
and to subject assets to their payment, cannot be 
enforced in federal courts.29 

This rule has been limited, in some decisions, to 
cases where the direct object of the suit is to obtain 
payment of such demands, and judgment and ex¬ 
ecution at law would furnish a plain, adequate, and 
complete remedy, were it not for the necessity of 
removing or overcoming some obstacle or difficulty 
in the way of the due and beneficial execution of 
final proccss.30 If, however, a simple contract cred¬ 
itor, on whom the equitable statutory right has been 
conferred, has no adequate and complete remedy 
at law for the enforcement of such right, his whole 
remedy for that purpose is in equity, and a federal 
court on its equity side has full jurisdiction.3l 


Dow V. Chamberlin, C.C.Mich., 7 
F.Cas.No.4,037, 6 McLean 281. 

15. U.S.—Benjamin v. Cavnroc, C.C. 
La., 8 F.Cas.No.1,300, 2 Woods 168. 

42 C.J. p 20 note 48. 

16. U.S.-—Nalle v. Younjf, I.a., 16 S. 
Ct. 420, 160 U.S. 624. 40 L.Ed. 560. 

Knickerbocker Trust Co. v. Pena- 
cook Mfg. Co., C.C.N.H., 100 F. 814. 

17. U.S.—^Ames v. Union Pac. R. Co., 
C.C.Neb., 64 F. 166, affirmed 18 S. 
Ct. 418, 169 U.S. 466, 42 L.Ed. 819. 

25 C.J. p 804 note 77. 

Conrt maj receive bond for iadem- 
iiity for an Injunction under the g:en- 
eral principles of equity. 

U.S.—Northern Pac. R. Co. v. St. Paul, 
Minn. & Man. R. Co., C.C.Minn., 4 
F. 688 , 2 McCrary 260. 

18. U.S.—George T. Smith Middlings 
Purifier Co. v. McGroarty, Ohio, 10 
S.Ct 1017, 186 U.S. 237, 84 L.Ed. 
846. 

25 C.J. p 804 note 82. 

19. U.S.—Hayes v. Pratt, N.J.. IS S. 
Ct. 503, 147 U.S. 557, 87 L.E<i 279. 

25 C.J. P 804 note 83. 

80. U.S.—Klever v. Seawall, Ohio, 
65 F. 393, 12 C.C.A. 661—-McClaskey 
v. Barr, C.COhio, 48 F. 130. 

25 C.J. P 804 note 84—47 C.J. p 865 
notes 60-62. 

81. U.S.—^American Assoc, v. East¬ 


ern Kentucky Land Co., C.C.Va., 68 
F. 721. 

21 C.J. p 46 note 76. 

22. U.S,—Mississippi Mills v. Cohn. 
La., 14 S.Ct. 76, 160 U.S. 202, 37 
L.Ed. 1052. 

26 C.J. p 804 note 78. 

83. U.S.—U. S. V. Howland, Mass., 4 
Wheat. 108, 4 L.Ed. 526. 

Bean v. Smith, C.C.R.I., 2 F.Cas. 
No.1.174, 2 Mason 252. 

Beceiversliip 

(1) Where defendant corporation 
In consent receivership proceeding 
was personally served, federal dis¬ 
trict court, in view of general chan¬ 
cery powers, was not wholly without 
jurisdiction and proceedings were not 
wholly void, even if court acted er¬ 
roneously in appointing receiver at 
instance of creditor without lien and 
with no insolvency alleged, under 
state law allowing such receivership 
on consent. 

U.S.—First Nat Bank v. Horuff, C.C. 
A.La., 65 F.2d 818. 

(2) As under the New Jersey stat¬ 
utes state courts have no Jurisdic¬ 
tion to appoint receivers for solvent 
foreign corporations. Jurisdiction of 
the federal district court is, in that 
particular, determined by that of the 

I state courts. 


U.S.—Burnrite Coal Briquette Co. v. 
Rigffs, C.C.A.N.J., 291 P. 754. 

24. U.S.—^Frazer & Chalmers v. Colo¬ 
rado D. & S. Co., C.C.C 0 I 0 ., 5 F. 163, 
2 McCrary 11. 

25. U.S.—U. S. v. Howland, Mass., 4 
Wheat. 108, 4 L.Ed. 626. 

16 C.J. p 1387 note 44. 

26. U.S.—^Frazer v. Colorado D. & S. 
Co., C.C.C 0 I 0 ., 6 F. 163, 2 McCrary 
11 . 

27. U.S.—Smith v. Fort Scott, etc., 
R. Co., Kan., 99 U.S. 3!)S, 25 L.Ed. 
437. 

I.,orman v, Clarke, C.C.Mich., 16 
F.Cas N 0 . 8 ,516, 2 McLean 568. 

28. U.S.—^Ex parte Boyd, N.Y., 105 
U.S. 647, 26 L.Ed. 1200. 

25 C.J. p 804 note 81—16 C.J. p 1384 
note 21 [a]. 

29. U.S.—Sharp v. Hawks, C.C.A. 
Ark., 80 F.2d 731. 

21 C.J. p 44 note 71—26 C.J. p 804 
note 78 [a], 

30. U.S.—Jones v. Mutual Fidelity 
Co., C.C.Del.. 128 F. 606. 

81, U.S.—Jones v. Mutual Fidelity 
Co., supra—^Darragh v. H. Wetter 
Mfg. Co., Ark., 78 F. 7. 23 C.C.A. 
609. 

26 C.J. p 44 note 74. 
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Under state statutes authorizing the real party in 
interest to sue at law a federal action must be at 
law and not in equity where the only ground for 
coming into equity is that plaintiff has only an equita¬ 
ble and not the legal title.®2 Federal jurisdiction 
of suit to quiet title to mining claim as not con¬ 
trolled by state statute permitting such action by 
one not in possession is discussed in Mines and 
Minerals § 140. 

b. In Admiralty 

Subject to some limitations, federal courts sitting In 
admiralty may have Jurisdiction of actions to enforce 
rights created by state statutes and in such actions the 
federal courts are bound by the scope given the right by 
local law, but the federal courts are not bound te strive 
for uniformity of results in procedural niceties with the 
courts of the Jurisdiction which created the right. 

As shown in Admiralty § 6, as a general rule 
the federal courts in the exercise of admiralty and 
maritime jurisdiction are controlled exclusively by 
the laws of Congress and, in the absence thereof, 
by the general principles of maritime law, and the 
states have no power to interfere by legislative 
enactment or judicial decision with the essential 
purposes and operation of the maritime law; but 
state laws of a purely local character may be valid 
although in a sense affecting matters of maritime 
cognizance where they work no prejudice to the 
general maritime law, and within certain limitations 
the states remain free to legislate in respect of 
maritime matters as to which Congress has not acted 
and to create new rights and remedies in respect 
of matters within admiralty jurisdiction. Subject 
to the foregoing limitations, federal courts sitting 
in admiralty may have jurisdiction of actions to en¬ 
force rights created by state statutes and in such 
actions the federal courts are bound by the scope 
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given to the right by local law,*® and the right can 
be enforced in admiralty only in accordance with 
the substantive law of the state whose statute is 
being adopted.®^ 

The binding force of local law as far as it affects 
remedial or procedural matters in such actions is 
a different matter.Since, jurisdiction in such 
actions does not derive from diversity of citizen¬ 
ship, the doctrine of Erie v. Tompkins under which 
the federal courts in diversity cases are bound by 
state decisional law, as well as state statutes, is in¬ 
applicable.®® Moreover, a federal court in such 
action is not in effect, only another court of the 
state,®7 as is true of federal courts sitting in cases 
in which their jurisdiction is founded on diversity 
of citizenship, as discussed supra § 165 and subsec¬ 
tion a of this section, and is not bound to strive for 
uniformity of results in procedural niceties with the 
courts of the jurisdiction which created the right.®® 

§ 167. In Criminal Cases 

Qenerally, the criminal lawi of the United States are 
to be enforced by the federal courts hi accordance with 
the Constitution and statutes of the United States with¬ 
out regard to the criminal laws of the state in which 
the court is sitting or the nature of the crime under state 
laws, but there is authority to the effect that in a crim¬ 
inal prosecution for the violation of a federal statute 
where an issue arises as to which there is no federal 
law, state law is to be applied except as to procedural 
matters. 

Generally speaking, the criminal laws of the 
United States are to be enforced by the federal 
courts in accordance with the Constitution and stat¬ 
utes of the United States and without regard to 
the criminal laws of the state in which the court 
is sitting or the nature of the crime under state 
laws,®® and the laws of the several states are not 


n. U.S.—Thompson v. Central Ohio 
R. Co., Ohio, 6 Wall. 184, 18 L.Ed. 
7G6. 

33 . xT.S. —Levinson v. Deupree, Ky., 
73 S.Ct. 914. 345 U.S. 648, 97 L.Ed. 
1319. 

34 . xj.S. —^Union Carbide Corp. v. 
Goett, C.A.W.Va., 256 F.2d 449. 

ILixnltatioiis as to time of suit and 
damasres 

Limitations in state statute as to 
when suit must be brought, or amount 
and character of damages are binding 
on admiralty court. 

XJ.S.—Union Carbide Corp. v. Goett, 
supra. 

35. U.S.—Levinson v. Deupree, Ky., 
78 S.Ct. 914, 845 U.S. 648, 97 L.Ed. 
1819. 

36. U.S.—Levinson v, Deupree, su¬ 
pra. 


Pavlakis v. Seacrest Shipping 
Co., D.C.Md., 136 F.Supp. 6.^.3. 

37. U.S.—Levinson v. Deupree, Ky., 
73 S.Ct. 914, 345 US. 648. 97 L.Ed. 
1319. 

38. U.S.—Levinson v. Deupree, su¬ 
pra. 

39. U.S.—Lung v. U, S., Cal., 211 P. 
817. 134 C.C.A. 505. 

25 C.J. p 805 note 91, p 830 note 60. 
Decisions of state courts in criminal 
cases as authority see infra S 182. 
Za proseoutloa for embeszlemeat 
of money which came into possession 
of accused in execution of his office 
or course of employment as distrib¬ 
utor of mail in office of United States 
Internal Revenue Service, federal 
statute and decisions were control¬ 
ling, and not statutes of state in 
which offense was committed. 

U.S.—-Satterfield v. U. S., C.ATenn., 
249 F.2d 608. 


Qnallfloatloa of boadsmaa in crim¬ 
inal case is controlled by federal, not 
state, law. 

U.S.—U. S. V. Cook, D.C.Tex., 17 F.R. 

D. 412. 

Statute maklag ball money avail, 
able for payment of flae 

United States district court for 
New Tork was not bound to apply 
New Tork statutory rule making 
money deposited in lieu of bail by 
third person available for payment 
of accused’s fine unless federal stat¬ 
utory law prescribed a similar rule 
for federal courts or unless statute 
providing for arrest of offender 
against the United States agreeably 
to usual mode of process against of¬ 
fenders in the state of arrest assimi¬ 
lated the New Tork rule into the fed¬ 
eral practice of the district. 

U.S.—U. S. V. Davis, D.C.N.T.. 47 F. 

Supp. 176, ai&rmed, C.C.A., 135 F.2d 

1013. 
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regarded as rules of decision in trials for offenses the state will be applied by the federal court.^® 
against the United States,^® although they may be 

regarded as persuasive;^! nor does the Rules of g 153 ^ What Law Governs 
Decisions Act, directing that the laws of the several ^ exerci.ing diversity jurie- 

states shall be regarded as rules of decisions in trials diction, in determining what law governs the controversy 
at common law in the federal courts, apply to crim- before it, it applies the lex loci or the lex fori precisely 

inal cases.« However, there is authority to the “ « »» 

effect that in a criminal prosecution for violation The rule, stated supra § 165(2), that where a 
of a federal statute where an issue arises as to which federal court is exercising diversity jurisdiction, it 
there is no federal law, the law to be applied is the is in effect only another court of the state in which 
law of the state,^3 except as to procedural matters.^^ it sits and applies the same law that would be ap- 
In a criminal prosecution by a state, commenced plied if the action were brought in the state courts, 
in a state court and removed to the federal district governs in determining choice of law questions with 
court for trial, on the ground that the acts per- the result that in such cases, a federal court ai)plies 
formed by accused were in the course of his official the lex loci or the lex fori precisely as a ctiurt of 
duties as a federal officer, the substantive law of that state would do.^® It seems that this rule will 


40. U.S.—U. S. V. DeBolt, D.C.Ohio, 
253 P. 78. 

25 C.J. p 830 note 61. 

XndorBamaiit of names of wltnessss 
on indictment 

In prosecution in federal court the 
government was not required to fol¬ 
low state law vrith respect to Indors¬ 
ing on tlie indictment the names of 
all material witnesses. 

U.S.—Gantz v. U. S.. C.C.A.Mo.. 127 
F.2d 498, certiorari denied 63 S.Ct. 
47. 317 U.S. 625, 87 L.Ed. 605, re¬ 
hearing denied 63 S.Ct. 164, 317 U.S. 
709. 87 L.Ed. 565. 

41. U.S.—IT. S. V. DeBolt, D.C.Ohio, 
253 F. 78. 

42. U.S.—American Ry. Express Co. 
V. Rowe, C.C.A.Mass., 14 F.2d 269, 
certiorari denied 47 S Ct. 336, 273 
U.S. 743. 71 L.Ed. 869. 

25 C.J. p 830 note 61. 

43. U.S.—^U. S. V. Higgins, D.C.Cal., 
103 P.Supp. 481. 

Brie doctrine relied on 
U.S.—U. S. V. Higgins, supra. 
Dissolntion of corporation 

(1) In criminal prosecution against 
corporation in determining whether 
on dissolution life of corporation 
comes to an end for all purposes or 
whether it remains In state of sus¬ 
pended animation for purposes of 
statute, the federal courts must look 
to state law and its construction by 
state courts. 

U.S.—U. S. V. U. S. Vanadium Corp., 
C.A.Colo., 230 P.2d 646, certiorari 
denied Electro Metallurgical Sales 
Corp. V. U. S., 76 S.Ct. 836, 351 U. 
S. 939, 100 L.Ed. 1466, and 76 S.Ct. 
836, 351 U.S. 939, 100 L.Ed. 1466. 

(2) So. notwithstanding undesira¬ 
bility of allowing punishment for 
violation of federal law to depend on 
vagaries of language found in state 
corporation statutes, and Judicial 
doubt as to power of state to insulate 
corporation from federal criminal ju¬ 
risdiction, court would have to turn, 
in absence of congressional enact¬ 


ment or statement in federal criminal 
rules, to consideration of applicable 
state law in determining whether cor¬ 
poration’s voluntary dissolution prior 
to indictment swept away its liability 
to criminal prosecution under federal 
law. 

U.S.—^U. S. V. Brakes, Inc., D.C.N.T., 
157 F.Supp. 916 

44. U.S.—U. S. V. Higgins, D.C.Cal., 
103 F.Supp. 481. 

Procedure in criminal cases see su¬ 
pra fi 164(1). 

45. U.S.—State of Md. v. Chapman, 
D.C.Md., 101 F.Supp. 335. 

46. U.S.—Bernhardt v. Polygraphic 
Co. of America. Vt., 76 S.Ct. 273, 
350 U.S. 198, 100 L.Ed. 199—Trans¬ 
continental & Western Air v. Kop- 
pal. Mo., 73 S.Ct. 906. 345 U.S. 653, 
97 L.Ed. 1326—Cohen v. Beneficial 
Indus. Loan Corp., N.J.. 69 S.Ct. 
1221, 337 U.S. 641, 93 L.Ed. 1528— 
Williams v. Green Bay & W. R. Co., 
N.Y, 66 S.Ct. 284, 326 U.S. 649, 90 
L.Ed. 311—Griffin v. McCoach, Tex., 
61 S.Ct. 102.3, 313 U.S. 498, 86 L. 
Ed. 1481, 134 A.L.R. 1462—Klaxon 
Co. V. Stentor Electric Mfg. Co., 
Del., 61 S.Ct. 1020, 313 U.S. 487, 86 
L.Ed. 1477. 

Kozan v. Comstock, C.A.La., 270 
F.2d 839—Bittner v. Little, C.A.Pa., 
270 F.2d 286—^Hablas v. Armour & 
Co., C.A.N.D., 270 F.2d 71—Kemart 
Corp. V. Printing Arts Research 
Laboratories, Inc., C.A.Cal., 269 F. 
2d 376—Mansfield Hardwood Lum¬ 
ber Co. V. Johnson, C.A.La., 268 F. 
2d 317—Burke v. New York, N. H. 
& H. R. Co., C.A.N.Y., 267 P.2d 894 
—Gray v. Joseph J. Brunetti Const. 
Co., C.A.N.J., 266 F.2d 809—Shana¬ 
han V. George B. Landers Const. 
Co., C.A.Mass., 266 F.2d 400—Yost 
V. Morrow, C.A.Idaho, 262 F.2d 826 
—Philp V. Macrl, C.A.Wash., 261 
F.2d 946—^Prashker v. Beech Air¬ 
craft Corp., C.A.Del., 268 F.2d 602 
—Hyman v, Regenstein, C.A.Fla., 
268 F.2d 602—Teas v. Kimball, C.A. 
Tex., 267 F.2d 817—Frankel v. 
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Johns-Manville Corp., C.A.Pa., 257 
F.2d 508—Thieman v. Johnson. C. 
A.Minn., 267 F.2d 129—Parkway 
Baking Co. v. Freihofer Baking 
Co., C.A.Pa.. 256 F.2d 641—De Pova 
V. Camden Forge Co., C.A.N.J., 254 
F.2d 248, certiorari denied 79 S. 
Ct. 26, 358 U.S. 816, 3 L.Ed.2d 59— 
Frasier v. Public .Service Interstate 
Transp. Co., C.A.N.Y., 254 F.2d 132 
—Pir.<5t Am. Nat. Bank of Nashville 
V. Automobile Ins. Co., C.A.Tenn., 
252 F.2d 62—Stokes v. Reeves, C.A. 
Mont., 245 F.2d 700—Wright v. 
Carter Products, Inc., C.A NY.. 244 
F.2d 63—Lemaire v. KentiK'ky & 
Indiana Terminal R. Co, C A.K.Y., 
242 F.2d 884—Williams v. McFer- 
rin, C.A.La., 242 P.2d 63—Nisbet v. 
Van Tuyl, C.A.Ind., 241 F.2d 874— 
Kahn v. Massler, C.A.N J, 241 F.2d 
47—Eskin v. Acheson Mfg. Co., C.A, 
Pa., 236 F.2d 135—^Walton v. Ara¬ 
bian Am. Oil Co., C.A.N.Y. 233 F. 
2d 541, certiorari denied 77 S ct. 97, 
352 U.S. 872, 1 L.Ed.2d 77—Robert 
H. Fox Co. V. Keystone Driller Co., 
C.A.Pa., 232 P.2d 831~Ettore v. 
Philco Television Broadcasting 
Corp., C.A.Pa., 229 F.2d 481. cer¬ 
tiorari denied Philco Television 
Broadeasting Corp. v. Kttoro. 76 S. 
Ct. 783, 351 U.S. 926, 100 L Ed. 1456 
—Hall V. Copco Pacific, Limited, 
C.A.Cal., 224 P.2d 884—M. W. Za< k 
Co. V. R. D. Werner Co., C.A.Mich., 
222 P.2d 634—^Williamson v. Weyer¬ 
haeuser Timber Co., C.A.Or., 221 F. 
2d 5—Johnson v. Remy, C.A.Fla., 
220 P.2d 73—Smith v. Onyx Oil & 
Chemical Co., C.A.Del., 218 P.2d 104 
—^Wilson V. Homestead Valve Mfg. 
Co., C.A.Pa., 217 F.2d 792, certiorari 
denied 75 S.Ct. 606, 349 U.S. 916, 99 
L.Ed. 1250—^National Postal Trans¬ 
port Ass’n V. Hudson. C.A.Mo., 216 
F.2d 193—Packard Englewood Mo¬ 
tors V. Packard Motor Car Co., C.A. 
N.J., 216 P.2d 603—McLouth Steel 
Corp. V. Mesta Mach. Co., C.A.Pa., 
214 F.2d 608, certiorari denied 
Hartford Acc. & Indem. Co. v. Fos¬ 
ter, 76 S.Ct. 109, 848 U.S. 873, 99 
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L.Bd. 687—Urda v. Pan Am. World 
Airways, C.A.Pla., 211 F.2d 718— 
International Derrick & Equipment 
€o. V. Buxbaum, C.A.Pa., 210 F.2d 
38 4—Komlos v. Compagrnie Na- 
tionalo Air France, C.A.N.Y., 209 F. 
2d 436, certiorari denied Conipagnie 
Nationale Air France v. Komlos, 
75 S.rt. 31, 348 U.S. 820, 99 K.Ed. 
646—Perroline Corp. v. General 
Aniline & Film Corp., C.A.I11., 207 
P.2d 912, certiorari denied 74 S.Ct. 
678, 347 U.S. 953, 98 L.Ed. 1098, re¬ 
hearing denied 74 S.Ct. 784, 347 U. 
S. 979, 98 D.Ed. 1118, rehearing de¬ 
nied 75 S.Ct. 19, 348 U.S. 8.'51, 99 L. 
Ed. 671—Specialties Development 
Corp. V. C-O-Two Fire Equipment 
Co., C.A.N.J., 207 P.2d 753, certio¬ 
rari denied C-O-Two Fire Equip¬ 
ment Co. V. Specialties Develop¬ 
ment Corp., 74 S.Ct. 519. 347 U.S. 
919, 98 L.Ed. 1074—Bray ton v. 

Crowell-Collier Pub. Co., C.A.N.T., 
205 F.2d 644—Tucker v. Texas Co., 
C.A.Tex, 203 F.2d 918—Wetherell 
Bros. Co. V. U. S. Steel Co., C.A. 
Mass., 200 F.2d 761—Aluminum Co. 
of America v. Hully, C.A.Iowa, 200 
F.2d 257—Gotlin v. Maryland Cas. 
Co., C.A.Or., 196 P.2d 249—Tennes¬ 
see Enamel Mfg. Co. v. Stoves, Inc., 
C.A.Tenn., 192 P.2d 863, certiorari 
denied 72 S.Ct. 561, 342 U.S. 946, 96 
L.Ed. 704—Palmer v. Chamberlin, 
C.A.La., 191 F.2d 632, rehearing de¬ 
nied 191 P.2d 859—Fairbanks, 
Morse & Co. v. Consolidated Fisher¬ 
ies Co., C.A.3, 190 F.2d 817—Hum¬ 
ble Oil & Refining Co. v. Sun Oil 
Co., C.A.Tex., 190 F.2d 191, rehear¬ 
ing denied Humble Oil & Refining 
Co. V. Sun Oil Co., 191 F.2d 705, 
certiorari denied 72 S.Ct. 367, 342 

U. S. 920, 96 L.Ed. 687—Consolidat¬ 
ed Water Power & Paper Co. v. 
Spartan Aircraft Co., C.A.Del., 185 
F.2d 947—Zellmer v. Acme Brewing 
Co., C.A.Cal., 184 F.2d 940—Kroese 

V. General Steel Castings Corp., C. 
A.Pa., 179 P.2d 760, 15 A,L.R.2d 
1117, certiorari denied General 
Steel Castings Corp. v. Kroese, 70 
S.Ct. 1026, 339 U.S. 983, 94 L.Ed. 
1386—Mattox v. News Syndicate 
Co., C.A.N.Y., 176 F.2d 897, 12 A. 
L.R.2d 988, certiorari denied News 
Syndicate Co. v. Mattox, 70 S.Ct. 
100, 338 U.S. 868, 94 L.Ed. 626— 
Van Sant v. American Exp. Co., C. 
A.Pa., 1G9 F.2d 366—Atlas Trad¬ 
ing Corp. V. S. H. Grossman, Inc., 
C.A.N.J., 169 F.2d 240—Hartmann 
V, Time, Inc., C.C.A.Pa., 166 F.2d 
127, 1 A.L.R.2d 370, certioirari de¬ 
nied Time, Inc. V. Hartmann, 68 S. 
Ct. 1496. 334 U.S. 838, 92 L.Ed. 1763 

_^Wm. J. Lemp Brewing Co. v. Ems 

Brewing Co., C.C.A.Ill., 164 F.2d 290, 
certiorari denied 68 S.Ct. 746, 333 
U.S. 863, 92 L.Ed. 1142—Cowley v. 
Anderson, C.C.A.Okl., 169 F.2d 1— 
Lewis V. Atlas Corp., C.C.A.N.J., 
168 F.2d 699—Tademy v. Scott, C. 
C.A.Ga., 167 F.2d 826—U. S., for 
Use and Benefit of Llchter, v. Hen¬ 


ke Const. Co., C.C.A.MO., 167 F.2d 
13—^Mannsz v. Maewhyte Co., C.C. 
A.Pa., 155 P.2d 446—Chicago Pneu¬ 
matic Tool Co. V. Ziegler, C.C.A.Pa,, 
161 P.2d 784—Hardware Mut. Cas. 
Co. V. Wendlinger, C.C.A.Va., 146 
F.2d 984, certiorari denied 65 S.Ct. 
1029, 324 U.S. 882, 89 L.Ed. 1432— 
Overfleld v. Pennroad Corp., C.C.A. 
Pa., 146 P.2d 889—Jackman v. 
Equitable Life Assur. Soc. of U. S.. 
C.C.A.Pa., 146 P.2d 946—Transit 
Bus Sales v. Kalamazoo Coaches, C. 
C.A.Mich., 146 P.2d 804—Jamison 
Coal & Coke Co. v. Goltra, C.C.A. 
Mo., 143 P.2d 889, 164 A.L.R. 1191, 
certiorari denied 66 S.Ct. 122, 323 

U. S. 769, 89 L.Bd. 615—Cockburn 

V. O’Meara, C.C.A.Tex., 141 P.2d 
779—Alcaro v. Jean Jordeou, Inc., 
C.C.A.N.J., 138 F.2d 767—Steckler 
V. Pennroad Corp., C.C.A.Pa., 136 
P.2d 197, certior.ari denied 64 S.Ct. 
64, 320 U.S. 767, 88 L.Ed. 451— 
Adam Hat Stores v. Lefco, C.C.A. 
Pa., 134 P.2d 101—Newman v. 
Clayton F. Summy Co., C.C.A.N.T., 
133 P.2d 465—Kansas City Life Ins. 
Co. V. Wells. C.C.A.N.D., 133 F.2d 
224—New York Life Ins. Co. v. 
Chapman, C.C.A.Mo., 132 F.2d 688, 
certiorari denied 63 S.Ct. 1168, 319 
U.S. 749, 87 L.Ed. 1704—Order of 
United Commercial Travelers of 
America v. Melnsen, C.C.A.Mo., 131 
F.2d 176—Long v. Morris, C.C.A. 
Pa., 128 F.2d 663, 141 A.L.R. 1041— 
Zephyr American Corp. v. Bates 
Mfg. Co., C.C.A.N.J., 128 F.2d 380— 
Moyer v. Van-Dye-Way Corp., C.C. 
A.Pa., 126 P.2d 339—Peerless 
Weighing & Vending Mach. Corpo¬ 
ration V. International Ticket 
Scale Corporation, C.C.A.Del., 126 
F.2d 239—Boyle v. Ward, C.C.A.Pa., 
126 F.2d 672—^Harry L. Sheinman 
& Sons V. Scranton Life Ins. Co., C. 

C. A.Pa., 126 P.2d 442—Addresso- 
graph-Multigraph Corp. v. Ameri¬ 
can Expansion Bolt & Manufactur¬ 
ing Co., C.C.A.I11., 124 F.2d 706, 
certiorari denied 62 S.Ct. 1270, 316 
U.S. 682, 86 L.Bd. 1766—United 
Const. Co. V. Milam, C.C.A.Ky., 124 
P.2d 670, certiorari denied 63 S.Ct. 
33, 317 U.S. 642, 87 L.Ed. 617— 
Maki V. George R. Cooke Co., C.C. 
A.Mich., 124 P.2d 663, 146 A.L.R. 
1352, certiorari denied George R. 
Cooke Co, V. Maki, 62 S.Ct. 1274, 316 
U.S. 686, 86 L.Ed. 1768—A. B. V. C. 

D. , C.C.A.Pa., 123 P.2d 1017, cer¬ 

tiorari denied 62 S.Ct. 361, 314 U. 
S. 691, 86 L.Ed. 66,3—Jones v. 

Weaver, C.C.A.Ariz., 123 P.2d 403— 
Anthony P. Miller, Inc. v. Need¬ 
ham, C,C.A.Pa., 122 P.2d 710—Sea¬ 
board Surety Co. v. First Nat. Bank 
& Trust Co. in Sioux Falls, C.C.A.S. 
D., 121 F.2d 288—^Waggaman v. 
General Finance Co. of Philadel¬ 
phia, C.C.A.Pa., 116 F.2d 264—Cran¬ 
ston V. Baltimore & O. R. Co., C.C. 
A.Pa., 109 F.2d 630—Stanford v. 
Atlantic Life Ins. Co., C.C.A.Fla., 
109 P.2d 428—Pacific Indemnity Co. 
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V. McDonald, C.C.A.Or., 107 F.2d 
446, 131 A.L.R. 208—^New England 
Mut. Life Ins. Co. v. Spence, C.C. 
A.N.Y., 104 P.2d 665, 125 A.L.R. 
1281—Siegmann v. Meyer, C.C.A.N. 
Y., 100 F.2d 367—Sommer v. Nakdl- 
men, C.C.A.Ark., 97 P.2d 716— 
Hackensack Trust Co, v. Voigt, C.C. 
A.N.Y., 76 F.2d 270—Levi v. Mur¬ 
rell, C.C.A.Cal., 63 F.2d 670, cer¬ 
tiorari denied Levi, by Daffern v. 
Murrell, 64 S.Ct. 66, 290 U.S. 638, 
78 L.Ed. 654—Hamilton v. Glassell, 

C. C.A.La., 67 F.2d 1032—Brooks v. 
Yarbrough, C.C.A.Okl., 37 P.2d 627 
—Lubriko Co. v. Wyman, C.C.A.Pa., 
290 F. 12. 

Calcin v. Milburn, D.C.N.J., 176 
F.Supp. 946—Snow v. Northeast 
Airlines, Inc., D.C.N.Y., 176 F.Supp. 
385—^Hanseman v. Hamilton, D.C. 
Colo., 176 F.Supp. 371—Molloy v. 
Bemis Bro. Bag Co., D.C.N.H., 174 
F.Supp. 786—Newport News Ship¬ 
building & Drydock Co. v. Seaboard 
Maritime Corp., D.C.Del., 174 F. 
Supp. 466—^Aurora Gasoline Co. v. 
Coyle, D.C.I11., 174 F.Supp. 331— 
Canadian Indem. Co. v. State Auto. 
Ins. Ass’n, D.C.Or., 174 F.Supp. 71 
—Bushers v. Graceland Cemetery 
Ass’n of Albion, HI., D.C.Ill., 171 
F.Supp. 205—Barry v. Beacon Pub¬ 
lications Corp., D.C.N.Y., 169 F. 
Supp. 439—Bittner v. Little, D.C. 
Pa., 168 F.Supp. 30—Bishop v. Jo¬ 
seph R. Farrell, Inc., D.C.Pa., 167 
F.Supp. 614—Lind v. Schenley In¬ 
dustries, Inc., D.C.N.J., 167 F.Supp. 
690—Shackleton v. Food Machin¬ 
ery & Chemical Corp., D.C.Ill., 166 
F.Supp. 636—^Rlverbonk Laborato¬ 
ries V. Hardwood Products Corp., 

D. C.I11., 165 F.Supp. 747—Zahn v. 
Ford Motor Co., 164 F.Supp. 936, 
affirmed, C.A., 266 F.2d 729--John- 
son V. Stewart, D.C.Ark., 163 F. 
Supp. 764—^Desch v. Reeves, D.C. 
N.C., 163 F.Supp. 213—Gordon v. 
Worcester Memorial Hospital, D. 
C.Mass., 163 F.Supp. 11—Petri v. 
Rhein, D.C.Ill., 162 F.Supp. 834— 
Hooten v. Civil Air Patrol, D.C. 
Wis., 161 F.Supp. 478—Cassius v. 
Mortimer, D.C.N.Y., 161 F.Supp. 74 
—Lewis V. Fentress Coal & Coke 
Co., D.C.Tenn., 160 F.Supp. 221— 
Katz V. Gordon Johnson Co., D.C. 
Me., 160 F.Supp. 126—Gentry v. 
Baltimore & O. R. Co„ D.C.N.Y., 159 
F.Supp. 280—Spencer v. Bright, D. 

C. Ky., 159 F.Supp. 16—Gandall v. 
Fidelity & Cas. Co. of N. Y.. D.C. 
Wis., 168 F.Supp. 879—Gomberg v. 
Midvale Co., D.C.Pa., 167 F.Supp. 
132—Maryland Cas. Co. v. Jacek, 

D. C.N.J., 156 F.Supp. 43—Gaines v. 
Poindexter, D.C.Lia., 155 F.Supp. 638 
— ^Page V. Cameron Iron Works, 
Inc., D.C.Tex., 165 F.Supp. 283— 
Mutual Life Ins. Co. of N. Y. v. 
Simon, D.C.N.Y., 161 F.Supp. 408 
—Minrose Hat Co. v. Gabriel, D.C. 
N.J., 149 F.Supp. 908—Dorney v. 
Dairymen’s League Co-op. Ass'n, D. 
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be adhered to even to the extent of following the should be characterized for conflicts of law pur- 
state court's misinterpretation of foreign law.^^ poses where the state in which the federal court 
The law of the forum controls as to how a matter sits follows the conflicts of law rule that the lex loci 


C. N.J., 149 F.Supp. 61B—^Bnimmett 
V. Evans, D.C.Tenn., 148 F.Supp. 
809—State of Md. ez rel. Thompson 
V. Eis Automotive Corp., D.C.Conn., 
146 F.Supp. 444—Luckett V. Co¬ 
hen, D.C.N.T., 145 F.Supp. 155— 
Kahn V. Massler, D.C.N.J., 140 F. 
Supp. 629, affirmed, C.A., 241 F.2d 
47—^Butler v. Norfolk Southern Ry. 
Co., D.C.N.C., 140 F.Supp. 601— 
Xiemaire v. Kentucky & Indiana 
Terminal R. Co., D.C.N.J., 140 F. 
Supp. 82, affirmed, C.A.. 242 F.2d 
884—^Freestone y. Prudential Ins. 
Co. of America, D.C.Iowa, 129 F. 
Supp. 665—Prudential Ins. Co. of 
America v. Heyn, D.C.Cal., 139 F. 
Supp. 602—Prudential Ins. Co. of 
America v. Williams, D.C.La., 139 
F.Supp. 202, affirmed. C.A., 242 F. 
2d 63—Oeborek v. Briggs Transp. 
Co., D.C.111.. 139 F.Supp. 7—Badh- 
war V. Colorado Fuel & Iron Corp., 

D. C.N.Y., 138 F.Supp. 695, affirmed, 

C. A., 246 F.2d 903, certiorari de¬ 

nied 78 S.Ct. 95, 355 U.S. 862, 2 L. 
Ed.2d 68—Herr v. Holohan, D.C. 
Md., 131 F.Supp. 777—^Fire Ass'n of 
Philadelphia v. Allis Chalmers 
Mfg. Co., D.C.Iowa. 129 F.Supp. 335 
—William Whitman Co. v. Univer¬ 
sal Oil Products Co., D.C.Del., 125 
F.Supp. 137—^Anderson v. Hearst 
Pub. Co., D.C.Cal., 120 F.Supp. 860 
—Packard Englewood Motors, Inc. 
V. Packard Motor Car Co., D.C.N.J., 
116 F.Supp. 629—Allen v. Whitehall 
Pharmacal Co., D.C.N.T., 116 F. 
Supp. 7—Thorp v. American Avia¬ 
tion & General Ins. Co., D.C.Pa., 113 
F.Supp. 764, vacated on other 
grounds, C.A., 212 F.2d 821— 

Charles v. Judge & Dolph, Limited, 

D. C.I11., Ill F.Supp. 794—Komlos 

V. Compagnie Nationals Air France, 
D.C.N.Y., 111 F.Supp. 393, reversed 
on other grounds, C.A., 209 F.2d 
436—Mossier Acceptance Co. v. 
Johnson, D.C.Ark., 109 F.Supp. 167 
—Shafer v. Reo Motors, Inc., D.C. 
Pa., 108 F.Supp. 659, affirmed, C.A., 
205 F.2d 685—Neiman-Marcus Co. 
V. Lait, D.C.N.Y., 107 F.Supp. 96— 
Dale System v. General Teleradio, 
D.C.N.Y., 106 F.Supp. 745—Soya 

Processing Co. v. Sirota, D.C.N.Y., 

194 F.Supp. 428—Warner v. Re¬ 
public Steel Corp., D.C.N.T., 103 
F.Supp. 998—Supine v. Compagnie 
Nationale Air Prance, D.C.N.Y., 100 
F.Supp. 214—Farabaugh v. Balti¬ 
more & O. R. Co., D.C.Pa., 96 F. 
Supp. 206—Conry v. Baltimore & O. 
R. Co., D.C.Pa., 96 F.Supp. 846, 
reversed on other grounds, C.A., 

195 F.2d 120—Grobengieser v. 
Clearfield Cheese Co., D.C.Pa., 94 
F.Supp. 402—Hartwell v. Piper 
Aircraft Corp., D.C.Pa., 92 F.Supp. 


271, affirmed. C.A., 186 P,2d 29— 
Lepper v. Benner, D.C.Pa., 92 F. 
Supp. 166—Munn v. Robison, D.C. 
Ark., 92 F.Supp. 60, affirmed, C.A., 
John Hancock Mut. Life Ins. Co. 
of Boston, Mass. v. Munn, 188 F. 
2d 1—^Keys v. Pullman Co., D.C. 
Tex., 87 F.Supp. 763—^Moran v. 
Pittsburgh-Des Moines Steel Co., 
D.C.Pa., 86 F.Supp. 265, reversed 
on other grounds. C.A., 183 F.2d 
467—Shipley v. Pittsburgh & L. E. 
R. Co., D.C.Pa., 83 F.Supp. 722— 
Di Sabatino v. Mertz, D.C.Pa., 82 
F.Supp. 248—^Kane v. Chrysler 
Corp., D.C.Del., 80 F.Supp. 360— 
Porter v. Reid, D.C.Mass., 79 F. 
Supp. 898—^Hazoltine Research v. 
Automatic Radio Mfg. Co., D.C. 
Mass., 77 F.Supp. 493, affirmed, C. 
A., 176 F.2d 799. affirmed 70 S.Ct. 
894, 339 U.S. 827, 94 L.Ed. 1312, 
rehearing denied 71 S.Ct. 13, 340 

U. S. 846, 96 L.Ed. 620—Great Am. 
Indem. Co. of N. Y. v. Garrison. 
D.C.Wash., 76 F.Supp. 811—Fahy 

V. Lloyd, D.C.Mass., 57 F.Supp. 156 
—^Wootton Hotel Corp. v. North¬ 
ern Assur. Co., D.C.Pa., 67 F.Supp. 
112, affirmed, CCJL, 156 F.2d 988, 
certiorari denied 67 S.Ct. Ill, 829 

U. S. 758, 91 L.Ed. 654—Massachu¬ 
setts Mut. Life Ins. Co. v. Mur¬ 
doch, D.aOr., 66 F.Supp. 600— 
Alexander v. Creel, D.C.Mich., 64 
F.Supp. 652—^Metropolitan Life Ins. 
Co. V. Haack, D.C.La., 50 F.Supp. 
65—State Farm Mut. Automobile 
Ins. Co. V. Smith, D.C.Mo., 48 F. 
Supp. 670—Triangle Publications v. 
New England Newspaper Pub. Co., 
D.C.Mass., 46 F.Supp, 198—Lack v, 
Borsum, D.C.La., 44 F.Supp. 47— 
Wilson V. Buchenau, D.C.Cal., 48 
F.Supp. 272—^Wells Fargo Bank & 
Union Trust Co. v. Titus, D.C.Tex., 
41 F.Supp. 171—Rhinehart v. South¬ 
ern Pac. Co., D.C.Cal., 88 F.Supp. 
76—A. B. V. C. D., D.C.Pa., 36 F. 
Supp. 85, affirmed, C.C.A., 123 F.2d 
1017, certiorari denied 62 S.Ct. 361, 
814 U.S. 691, 86 L.Ed. 553—Jenkins 

V. First Nat. Bank, D.C.Tex., 26 F. 
Supp. 312, affirmed, C.C.A., 107 F. 
2d 764—^Wawrzin v. Rosenberg, D. 
C.N.Y., 13 F.Supp. 648. 

East Coast Finance Corporation 
T. Palm Beach Co., D.C.Fla., 292 F. 
870. 

Myers v. Slotkin, D.C.N.Y., 18 F. 
R.D. 191—Knoll Associates v. Burt- 
man Ornamental Iron Works, D.C. 
Mass., 10 F.R.D. 627—Magee v. 
McNany, D.C.Pa., 10 F.R.D. 6— 
Straub v. Jaeger, D.CPa., 9 F.R.D. 
672—^Kraushaar v. Leschin, D.C. 
Pa., 4 F.R.D. 143—^Petersen v. Chi¬ 
cago, Great Western Ry. Co., D.C. 
Neb., 3 P.U.D. 346. 
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D.C.—^Boland v. Love, 822 F.2d 27, 
96 U.S.APP.D.C. 387. 

25 C.J. p 830 note 64. 

Decision of state court as control¬ 
ling federal court in another state 
see infra { 170. 

Decisions of United States supreme 
court on federal questions as bind¬ 
ing on state courts see Courts S 
206. 

Application of rule to particular mat¬ 
ters see infra fi 189. 

Choice of law rule in action based 
on a maritime tort see infra S 169 
( 1 ). 

Rule criticized 

U.S.—Collins V. American Auto Ins. 
Co. of St. Louis, C.A.N.Y., 230 P. 
2d 416. 

Bztraterritorlal effect of laws 

Federal courts cannot give slnte 
laws extraterritorial effect and must 
construe them as applying only to 
the confines of the state in which 
they were enacted. 

U.S.—Panko v. Endicott Johnson 
Corporation, D.C.N.Y., 24 F.Supp. 
678. 

Duress by offloials of foreign gov¬ 
ernment 

Under New York doctrine of con- 
I fiict of laws. New York federal dis¬ 
trict court had no power to enter- 
I tain action to determine plaintiff’s 
I claim that by means of duress Nazi 
I officials compelled plaintiff in Ger¬ 
many to transfer property to a Nazi 
designee and that defendant, a Bel¬ 
gian corporation, acquired property 
with punitive notice of duress, even 
though transfer was invalid under 
substantive law of New York and 
even though judgment of Nuremberg 
trial condemned acts of the Nazis as 
crimes, since plaintiff's claim was 
reserved for adjudication along with 
all other such claims as part of final 
settlement with Germany, and since 
federal government has not acted 
to relieve its courts of traditional 
restraint on the exercise of Jurisdic¬ 
tion to question acts of officials of a 
foreign nation done within such na¬ 
tion's own boundaries. 

U.S.—Bernstein ▼. Van Heyghon 
Freres Societe Anonyme, C.A.N.Y., 
168 F.2d 246, certiorari denied 68 
S.Ct. 88, 332 U.S. 772, 92 L.Ed. 357. 

47, U.S.—P. H. McGraw & Co. v. 
Milcor Steel Co., C.C.A.Conn., 149 
P.2d 801, certiorari denied F. H. 
McGraw & Co. v. John T. D. Black¬ 
burn, Inc., 66 S.Ct. 92, 826 U.S. 753, 
90 L.Ed. 462, and Aetna Cas. & Sur. 
Co. V. Milcor Steel Co., 66 S.Ct. 98, 
826 U.S. 758, 90 L.Ed. 468. 

48. U.S.—Fahs v, Martin, C.AJFla., 
224 F.2d 387. 
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governs as to matters of substance and the law of 
the state as to matters of procedure, the federal 
court will follow the state’s law as to what arc 
matters of substance or procedure within the mean¬ 
ing of the conflicts rule.^® Thus, the federal court 
will apply the local state law as to interest where 
the conflicts rule in the state is that local law is to 
be applied on the question of interest.^® 

The federal courts are boimd by a state rule clos¬ 
ing the local courts to foreign actions contrary to 


local policy.®! Where the state courts would decline 
jurisdiction of an action arising outside the state 
under the doctrine of forum non conveniens, the 
federal court sitting in that state will do likewise.®^ 
Similarly, where the courts of the state where the 
federal court sits would refuse to apply the lex loci 
on the ground that it offends the public policy of 
the state, the federal court will do likewise.®® A 
local statute expressing the state’s public policy will 
be applied to an out-of-state cause of action.®^ 


49. U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., QC.A.Pa., 166 
F.2d 908, certiorari denied C8 S. 
Ct. 1516, 334 U.S. 846, 92 L.Ed. 1770 
—-Transit Bus Sales v. Kalamazoo 
Coaches, C.C.A.Mich., 146 F.2d 804. 

McMillen v. Douglas Aircraft 
Co., D.C.Cal., 90 F.Supp. 670. 
Burden of proof 

In applying Nebraska law on ques¬ 
tion of conflict of laws, complaint 
grounded on negligence occurring 
wholly in Iowa brings into opera¬ 
tion Nebraska rule making applica¬ 
ble lex loci delicti even on burden 
of proof and contributory negligence. 
U.S.—Petersen v. Chicago, Great 
Western Ry. Co., D.C.Neb., S F.R. 
D. 346. 

Suffloienoy of evldenoe 

In diversity case brought in fed¬ 
eral district court in New York but 
arising from automobile accident 
which occurred in Maryland, feder¬ 
al district court would follow New 
York courts and apply New York 
law a.s to sufllciency of evidence and 
Maryland law as to substantive lia¬ 
bility. 

U.S.—Rowe V. Pennsylvania Grey¬ 
hound Lines, Inc., C.A.N.T., 231 
F.2d 922, certiorari denied 76 S. 
Ct. 1052, 361 U.S. 984, 100 L.Ed. 
1498. 

Parol evidence rule 

In Illinois seller’s action against 
Delaware corporation for breach of 
sale contract made in Illinois to be 
performed in Michigan, federal dis¬ 
trict court sitting in New York, ap¬ 
plying New York conflict of law rule 
whereby Illinois law as to merger 
of prior oral conversations in writ¬ 
ten contract was applicable, struck 
testimony as to conversations prior to 
writings. 

U.S.—Stolteben v. General Foods 
Corp., D.C.N.T., 79 F.Supp. 228. 

No decisiou 

(1) If district court sitting in 
Montana in a diversity case finds 
plaintiffs’ claim for personal serv¬ 
ices arises under law of Texas, and 
if there is no Montana decision which 
would Indicate whether the Montana 
court would characterize Texas stat¬ 
ute providing for attorneys' fees in 
action on an account stated for per¬ 
sonal servlees as substantive or pro¬ 


cedural, for conflicts of law pur¬ 
poses, Texas statute is applicable, 
and plaintiffs are entitled to have 
trier of fact fix a reasonable attor¬ 
neys’ fee as provided for in such 
Texas statute. 

U.S.—Stokes V. Reeves, C.A.Mont., 
246 F.2d 700. 

(2) General rule where there is 
no decision by the state courts see 
infra § 175. 

60. U.S.—^North Drive-In Theatre 
Corp. V. Park-In Theatres, Inc., C. 
A.C 0 I 0 ., 248 F.2d 232. 

51. U.S.—Griffin v. McCoach, Tex., 
61 S.Ct. 1023, 313 U.S. 498, 85 L.Ed. 
1481, 134 A.L.R. 1462, conformed 
to, C.C.A., 123 P.2d 650, certiorari 
denied McCoach v. Griffin, 62 S. 
Ct. 1270, 316 U.S. 683, 86 L.Ed. 1766, 
rehearing denied 62 S.Ct. 1307, 316 
U.S. 713, 86 L.Ed. 1778. 

Hughes V. Lucker, C.A.Pa., 174 
F.2d 285. 

Cause of action for breach of prom¬ 
ise to marry which Pennsylvania 
courts would not enforce regardlc.s.s 
of where it arose and even though 
valid where it arose could not be 
maintained in federal district court 
In Pennsylvania. 

U.S.—A. B. V, C. D., C.C.A.Pa., 123 
F.2d 1017, certiorari denied 62 S. 
Ct. 361, 314 U.S. 691, 86 L.Ed. 563. 

Suit by person acting under author¬ 
ity of another state 

(1) To ascertain whether cause 
of action sought to be enforced in 
state or federal courts of one state 
by persons acting under authority 
of sister state, runs counter to set¬ 
tled public policy of state of forum, 
substantive law of forum must be 
consulted in each type of action 
brought. 

U.S.—Bradshaw v. Moyers, D.C.Ind., 
162 F.Supp. 249. 

(2) Tax collecting officials, execu¬ 
tors, and administrators appointed 
In other states will be permitted to 
sue in a federal court where they may 
sue in the state wherein the federal 
court sits. 

U.S.—Bradshaw v. Moyers, D.C.Ind., 
162 F.Supp. 249—^Kaufmann v. 
Service Trucking Co., D.C.Md., 189 
F.Supp. 1. 


53. U.S.—Linn v. Phillips Oil Co., 
D.aOkl., 87 F.SUPP. 444. 

63. U.S.—O’Connor v. Johnson, D. 
C.N.T., 74 F.Supp. 870. 

PttbUe poUoy of the state must be 
considered, and reference may be 
had to the statutes of the state to 
ascertain such public policy. 

U.S.—Tademy v. Scott, C.C.A.Ga., 167 
F.2d 826. 

▲batemeut of action 

Where action instituted by refugee 
board of nationalized Russian bank 
and carried on by New York receiv¬ 
ers of assets of such bank against 
a domestic trust company was es¬ 
sentially a claim for a bank deposit 
as to which the rule of Erie Rail¬ 
road Co. V. Tompkins applied and 
was a claim which had not abated 
under New York law, contention that, 
after recognition of Russia, the dis¬ 
solution of Russian bank corpora¬ 
tion under Soviet law must be noted 
and that action had abated, could 
not be sustained. 

U.S.—Stelngut v. Guaranty Trust Co. 
of N. T., D.C.N.Y., 68 F.Supp. 623, 
affirmed, C.C.A., 161 F.2d 671. cer¬ 
tiorari dismissed Guaranty Trust 
Co. of N. Y. V. U. S., 68 S.Ct. 81, 
two cases, 832 U.S. 763, 92 L.Ed. 
339, 68 S.Ct. 89, 832 U.S. 763, 92 
L.Ed. 340, 68 S.Ct. 90, two cases, 
882 U.S. 763, 92 L.Ed. 340. certio¬ 
rari denied 68 S.Ct. 106, 332 U.S. 
807, 92 L.Ed. 386, and Tillman v. 
Millard, 68 S.Ct. 106, 882 U.S. 807, 
92 L.Ed. 385. 

Bex loci held not to offend local poU 
icy 

U.S.—Order of United Commercial 
Travelers of America v. Meinsen, 
aC.A.Mo., 131 F,2d 176. 

Chambless v. National Indus. 
Laundries, D.C.Tex., 149 F.Supp. 
604—Duskin v, Pennsylvania-Cen¬ 
tral Airlines Corp., D.C.Tonn., 71 
F.Supp. 867. 

54. Oontraot limiting time to sne 

Where insurance certificate issued 
by insurer having home office in 
Ohio to insured, a resident of Mis¬ 
souri, contained a provision limiting 
time for bringing action thereon, 
which provision was valid under law 
of Ohio, federal district court in 
Missouri properly Refused to enforce 
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§§ 168-169(1) FEDERAL COURTS 

Where the state in which the federal court sits 
would apply its automobile owner responsibility stat¬ 
ute to an out-of-state accident, the federal court 
must do likewise.®^ 

The federal court may assume that the common- 
law rule in another state where the cause of action 
arose is the same as in the state where the court sits 
in the absence of a showing to the contrary,56 at 
least where that is the presumption that would be 
indulged by the state courts but it has also been 
held that the rule that the federal courts take ju¬ 
dicial notice of the laws of every state has not been 
affected by the Erie Doctrine,58 and that the federal 
court will take judicial notice of the common law 
of another state even though the courts of the state 
in which it sits would presume that it was the same 
as their own in the absence of evidence.58 Where 
the courts of the state would take judicial notice of 
the state law applicable to the case, a federal court 
will do likewise.5® In any event, the laws of a 
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foreign country, where relevant, must be proved.®^ 

While a federal court is not bound to follow the 
law of a state other than that in which it sits, it is 
required, like the courts of the state, to give full 
faith and credit to the judgments of the courts of 
another state.®^ It has been held that the court 
will apply the lex loci as to substantive matters, 
and the law of the state wherein it sits as to pro¬ 
cedural matters in so far as it does not offend fed¬ 
eral statutes or the Federal Rules of Civil Proce¬ 
dure.®® 

§ 169(1). Where Federal Question Involved 

Where a federal question is involved, the federal 
courts administer the national law as established by the 
Federal Constitution, treaties, and statutes, regardless of 
state law. 

Where a federal question is involved, the federal 
courts administer the national law as established 
by the Federal Constitution, treaties, and statutes, 
regardless of state law.®^ This rule applies without 


the provision on ground that it was 
contrary to public policy of Missouri 
as expressed in Missouri statute de¬ 
claring the parts of contracts limit¬ 
ing time in which action might be 
brought thereon were void, notwith¬ 
standing certificate was an Ohio con¬ 
tract. 

XJ.S.—Order of United Commercial 

Travelers of America v. Meinsen, 

C. C.A.Mo., 131 F.2d 176. 

Xihel 

(1) Libel action, brought by Mis¬ 
sissippi resident against Georgia 
publisher in Georgia federal district 
court on basis of diversity of citi¬ 
zenship under Georgia statute mak¬ 
ing a condition precedent to the 
bringing of action the service of no¬ 
tice on publisher specifying the li¬ 
belous matter so as to give publish¬ 
er an opportunity to retract, In ab¬ 
sence of such notice, was required 
to be dismissed as premature, not¬ 
withstanding libelous article was cir¬ 
culated in Mississippi. 

U.S.—Tademy v. Scott, C.C.A.Ga.. 167 

F.2d 826. 

(2) California statute, requiring 
that there be a demand for retrac¬ 
tion before general damages can be 
collected for libel by newspaper, de¬ 
clares the public policy of California, 
and, absent such demand, federal 
court sitting in California In diversity 
case would not permit recovery of 
general damages for publication of 
alleged defamation in states which 
had no requirement of retraction de¬ 
mand. 

U.S.—^Anderson v. Hearst Pub. Co., 

D. C.Cal., 120 P.Supp. 850. 

55. U.S.—Cardell v. Morrison, D.C. 

Mass., 138 F.Supp. 817. 


56. U.S.—^Mattox v. News Syndicate 
Co., C.A.N.Y., 176 F.2d 897, 12 A.L. 
R.2d 988, certiorari denied 70 S.Ct. 
100, 338 U.S. 855, 94 L.Ed. 525. 

Vandal v. Geo. T. McLauthlln 
Co.. D.C.Mass., 132 F.Supp. 279. 
Svideaoe 

State court rule that laws of an¬ 
other state must be established by 
evidence will be followed by federal 
court. 

U.S.—Affiliated Enterprises v. Cour- 
ter Amusement Co., D.C.N.T., 32 
P.Supp. 11. 

57. U.S.—Waggaman v. General Fi¬ 
nance Co., C.C.A.Pa., 116 F.2d 254. 

58. U.S.—^Alcaro v. Jean Jordeau, C. 

C. A.N.J., 138 F.2d 767—Gallup v. 
Caldwell. C.C.A.Del.. 120 F.2d 90. 

Baltimore & O. R. Co. v. Keaux, 

D. C.Ohio, 69 F.Supp. 969. 

Judicial notice generally see Federal 

Civil Procedure 9 442. 

59. U.S.—Newman v. Clayton F. 
Summy Co., C.C.A.N.T., 133 P.2d 
465. 

Baltimore & O. R. Co. v. Reaux, 
D.C.Ohio, 59 P.Supp. 969. 

Pleading and proof 

State rule that law of another 
state must be pleaded and proved 
does not prevent federal court exer¬ 
cising diversity Jurisdiction from 
taking judicial notice of Jaws of an¬ 
other state without plea or proof. 
U.S.—Petersen v. Chicago, Great 
Western Ry. Co., D.C.Neb., 8 P.R. 
D. 346. 

00. U.S.—^Adam Hat Stores v. Lef- 
co, C.C.A.Pa., 134 F.2d 101. 

61. U.S.—^Hartmann v. Time, Inc., 
C.C.A.Pa., 166 F.2d 127, 1 A.L.R. 
2d 370, certiorari denied 68 S.Ct. 
1495, 334 U.S. 838, 92 L.Ed. 1763. 
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62. U.S.—In re Ross, D.C.Or., 48 
F.Supp. 815. 

63. U.S.—^Wells V. American Em¬ 
ployers Ins. Co., C.C.A.Tex., 132 
F.2d 316. 

Application of state law as to mat¬ 
ters of procedure generally see In¬ 
fra 9 190. 

64. U.S.—Kelly V. Kosuga, Ill., 79 
S.Ct. 429, 858 U.S. 811, 3 L.Ed.2d 
64—Sola Elec. Co. v. Jefferson Elec. 
Co., Ill., 63 S.Ct. 172, 317 U.S. 173, 
87 L.Ed. 165—Prudence Realiza¬ 
tion Corporation v. Gelst, N.T., 62 
S.Ct. 978, 316 U.S. 89, 86 L.Ed. 1293 
—American Surety Co. of New York 
V. Bethlehem Nat. Bank of Beth¬ 
lehem, Pa., 62 S.Ct. 226, 314 U.S. 
314, 86 L.Ed. 241, 138 A.L.R. 509— 
Deitrick v. Greaney, Mass., 60 S. 
Ct. 480, 309 U.S. 190, 84 L.Ed. 694. 
certiorari denied Greaney v. Dei- 
trick, 60 S.Ct. 104, 308 U.S. 682. 
84 L.Ed. 488, rehearing denied Del- 
trick V. Greaney, 60 S.Ct. 611, 309 

U. S. 697, 84 L.Ed. 1036—Lyeth v. 
Hoey, N.Y., 69 S.Ct. 155, 305 U.S. 
188, 83 L.Ed. 119, 119 A.L.R. 410— 
Hinderlider v. La Plata River & 
Cherry Creek Ditch Co., Colo., 58 
S.Ct. 803, 304 U.S. 92, 82 L.Ed. 1202, 
rehearing denied 69 S.Ct. 65, 305 U. 
S. 668, 83 L.Ed. 433—Carpenter v. 
Shaw. Okl., 50 S.Ct. 121. 280 U.S. 
363, 74 L.Ed. 478. 

National Labor Relations Board 

V. New Era Die Co., C.C.A., 118 P. 
2d 600—Sitchon v. American Ex¬ 
port Lines, C.C.A.N.Y., 113 F.2d 
830, certiorari denied 61 S.Ct. 171, 
311 U.S. 705, 86 L.Ed. 468—Rob¬ 
bins V. Commissioner of Internal 
Revenue, C.C.A., 111 P.2d 828— 
Downey v. City of Yonkers, C.C.A. 
N.Y., 106 F.2d 69. affirmed City of 
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reg^ard to the basis of jurisdiction and whether the 
federal court is acting within the scope of its ‘'fed¬ 
eral question” jurisdiction or in a diversity case.®® 
The application of the federal law to federal ques¬ 
tions arising in a diversity case is not inconsistent 
with the view stated supra § 165(2), that a federal 
court in a diversity case is in effect only another 
court of the state in which it sits, since a state court 
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is required to apply federal law in passing on fed¬ 
eral questions;®® federal law applies to federal 
questions and state law to state questions whether 
the forum is a federal or a state court.®^ In any 
event the Erie Doctrine that a federal court exer¬ 
cising diversity jurisdiction is required to follow 
state law is inapplicable to those areas of judicial 
decision governed by federal law.®® Thus, where 


Yonkers v. Downey, 60 S.Ct. 796, 
^09 U.S. 590. 84 L.Ed. 064, rehear¬ 
ing denied 60 S.Ct. 1071, 310 U.S. 
656, 84 Li.Ed. 1420, and Condon v. 
Downey, 60 S.Ct. 1071, two cases, 
311 U.S. 666, 84 L.Ed. 1420—Pease 
V. Commissioner of Internal Reve¬ 
nue, C.C.A., 83 F.2d 122, certiorari 
denied 57 S.Ct. 25, 299 U.S. 562, 81 
L.Ed. 414—Munoz v. Porto Rico 
Ry., Light & Power Co., C.C.A.Puer- 
to Rico, 74 F.2d 816, certiorari de¬ 
nied 66 S.Ct. 88, 296 U.S. 677, 80 
L.Ed. 408—Gulley v. Wisdom, C.C. 
A.M1SS., 69 F.2d 496—Hertz v. U. S., 
C.C.A.Minn., 18 F.2d 62. 

U. S. V. Ivie, D.C.Ga., 168 F.Siipp. 
138— Corpus Juris Seonndnm cited 
la Joseph Denunzlo Fruit Co. v. 
Crane, D.C.Cal., 79 F.Supp. 117, 
reversed on other grounds, C.A., 
188 P.2d 669, certiorari denied 
Crane v. Joseph Denunzio Fruit 
Co., 72 S.Ct. 37, 342 U.S. 820, 96 
L.Ed. 620—^Fleming v. Peoples 
Packing Co., D.C.Okl., 42 F.Supp. 
868—Kolker v. U. S., D.C.Md., 40 
F.Supp. 972—^Hls Majesty’s Gov¬ 
ernment for United Kingdom of 
Great Britain and Northern Ireland 
v. Compagnle Generale Transatlan- 
tique, D.C.N.Y., 40 F.Supp. 650—U. 
S. V, Grogan, D.C.Mont., 39 F.Supp. 
819—Federal Deposit Ins. Corpora¬ 
tion V. Tremaine, D.C.N.Y., 37 F. 
Supp. 177—Garby v. Greco, D.C. 
Ky., 31 F.Supp. 261—Hinchliffe Mo¬ 
tors V. Willys-Overland Motors, D. 

C. Mass., 30 F.Supp. 680— Equitable 
Life Assur. Soc. of U. S. v. Moore, 

D. C.Ill., 29 F.Supp. 179—Bryant v. 
Linn County, D.C.Or., 27 F.Supp. 
662—^Hollingsworth v. General Pe¬ 
troleum Corporation of California, 
D.C.Or., 26 F.Supp. 917—Duke Pow¬ 
er Co. v. Greenwood County, D.C. 
S.C., 25 F.Supp. 419—Sampson v. 
Welch, D.C.Cal., 23 F.Supp. 271— 
In re Smith, D.C.W.Va., 23 F.Supp. 
174, reversed on other grounds, 
C.C.A., Union Trust Co. of Mary¬ 
land V. Townshend, 101 F.2d 903, 
certiorari denied Townshend v. Un¬ 
ion Trust Co. of Maryland, 69 S. 
Ct. 1044, 307 U.S. 646. 83 L.Ed. 1626 
—^Wood V. Rasquin, D.C.N.Y., 21 
F.Supp. 211, affirmed, C.C.A., 97 F. 
2d 1023—In re Rochester Pad & 
■Wrapper Co., D.C.N.Y., 20 F.Supp. 
296 —U. S. V. Crary, D.C.'Va., 2 F. 
Supp. 870. 

Brown v. Shields & Co., D.C. 
Mass., 41 F.2d 642—Kansas City 


Life Ins. Co. v. Adamson. D.C.Tex., 
24 F.2d 712—Union Light. Heat & 
Power Co. v. Railroad Commission 
of Commonwealth of Kentucky, D. 
C.Ky., 17 F.2d 143. 

Sutherland v. U. S., D.C.N.Y., 23 
F.R.D. 664. 

Mass.—Rico & Lockwood Lumber Co. 
V. Boston & M. R. R., 81 N.B.2d 
219, 308 Mass. 101. 

26 C.J. p 831 note 66—13 C.J. p 261 
notes 27, 28. 

Decisions of state courts as binding 
federal courts on federal questions 
generally see infra S 170. 

Statutory prohibition of foreign cor¬ 
porations failing to comply with 
statutory regulations for doing 
business from suing in state 
courts as not binding so as to 
prevent actions in federal courts 
where federal question is involved 
see supra S 7. 

65. U.S.—Kelly v. Kosuga, Ill., 79 
S.Ct. 429, 368 U.S. 811, 3 L.Ed.2d 
64—Sola Elec. Co. v. Jefferson Elec. 
Co., Ill., 63 S.Ct. 172, 317 U.S. 173, 
87 L.Ed. 166—Prudence Realiza¬ 
tion Corp. V. Geist, N.Y., 62 S.Ct, 
978, 316 U.S. 89, 86 L.Ed. 1293— 
D’Oench, Duhme & Co. v. Federal 
Deposit Ins. Corp., Mo., 62 S.Ct. 
676, 316 U.S. 447, 86 L.Ed. 966, re¬ 
hearing denied 62 S.Ct. 910, 315 U.S. 
830, 86 L.Ed. 1224. 

Nichols V. Alker, C.A.N.Y., 231 
F.2d 68, certiorari denied 77 S.Ct. 
42. 362 U.S. 829, 1 L.Ed.2d 61— 
Mitchell V. Flintkote Co., C.A.N.Y., 
185 F.2d 1008, certiorari denied 71 
S.Ct. 804, 341 U.S. 931, 96 L.Ed. 1361 
—Young V. Handwork, C.A.Ill., 179 
F.2d 70, 16 A.L.R.2d 825, certiorari 
denied Handwork v. Young, 70 S. 
Ct. 804, 805, 839 U.S. 949, 94 L.Ed. 
1363, rehearing denied 70 S.Ct. 1021, 
two cases, 339 U.S. 991, 94 L.Ed. 
1392. 

Belanger v. Great Am. Indem. 
Co. of N. Y., D.C.La., 89 F.Supp. 
736, affirmed, C.A., 188 F.2d 196. 
N.Y.—^M. J. Hall & Co. v. Johnson, 92 
N.Y.S.2d 202. 

Collateral estoppel 
Although federal Jurisdiction was 
sought only on ground of diversity, 
where complaint rolled on breach of 
Sherman Act and counterclaims were 
similarly bottomed on such Act, ques¬ 
tion as to whether doctrine of col¬ 
lateral estoppel precluded subsequent 
litigation of issues raised by coun¬ 
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terclaims which were dismissed with¬ 
out adjudication on determination of 
original suit would be determined 
by federal law and procedure and 
would depend on whether any issue 
of fact or law remained for decision 
after original action was decided. 
U.S.—Partmar Corp. v. Paramount 
Pictures Theatres Corp., Cal., 74 
S.Ct. 414, 347 U.S. 89, 98 L.Ed. 532, 
rehearing denied 74 S.Ct. 627, 347 

U. S. 931, 98 L.Ed. 1083. 

Source of right suod on rather 
than basis of federal Jurisdiction 
determines law governing particular 
case. 

U.S.—^Huber Baking Co. v. Storeh- 
mann Bros. Co., C.A.N.Y., 252 P. 
2d 945, certiorari denied 79 S.Ct. 
50, 368 U.S. 829, 3 L.Ed.2d 69— 
Maternally Yours, Inc. v. Your 
Maternity Shop, Inc., C.A.N.Y., 234 
P.2d 538. 

66. U.S.—MacGregor v. Westing- 
house Elec. & Mfg. Co., Pa., 67 S. 
Ct. 421, 424, 329 U.S. 402. 91 L.Ed. 
380, rehearing denied 67 S Ct. 768, 
830 U.S. 853, 91 L.Ed. 1296. 

Md.—Farrell Line.s, Inc. v. Devlin, 127 
A.2d 640. 211 Md. 404. 

Effect in slate courts of federal court 
decisions on federal question.s see 
Courts § 206. 

Jury trial; Federal Employers’ Eia- 
hiUty Act 

Jury trial Is so substantially a 
part of the cause of action cri'fited 
by the Federal Employers’ Liability 
Act that the state courts may not 
apply, in an action under the statute, 
a state rule that the question of 
fraudulent release is for the deter¬ 
mination of the court rather than 
the Jury. 

U.S.—Dice V. Akron, C. & Y. R. Co., 
Ohio, 72 S.Ct. 312, 342 U.S. 359, 96 
L.Ed. 398. 

67. U.S.—United Elec., Radio & 
Mach. Workers of America (CIO) 

V. Westing house Elec. Corp., D.C. 
Pa., 66 F.Supp. 420. 

68. U.S.—^Urie v. Thompson, Mo., 69- 
S.Ct, 1018, 337 U.S. 163, 93 L.Ed. 
1282, 11 A.L.R.2d 252—U. S. v. 
Standard Oil Co., Cal., 67 S.Ct. 1604, 
332 U.S. 301, 91 L.Ed, 2067—Sola 
Elec. Co. V. Jefferson Elec. Co., Ill., 
63 S.Ct 172, 317 U.S. 173, 87 L.Ed. 
166. 

Fetter v. U. S., C.A.Mlch., 269 P. 
2d 467—^U. S. v. View Crest Garden 
Apts., Inc., C.A.Wa8h., 263 F.3d 380* 



§ 169(1) FEDERAL (COURTS 

an action for a maritime tort is brought on the 
law side of the federal court on the ground of di¬ 
versity of citkenship, federal maritime law governs 
as to the rights of the parties.*^ Even in a diver¬ 
sity case, the accountability of officers appointed by 
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the federal court, such as receivers and special mas¬ 
ters, is governed by federal law.^® 

Where a federal question is involved, state law 
and court decisions may be persuasive, but they 
are not controlling.^i The policy of a federal stat- 


—Chicago & N. W. Ry. Co. r. Dav¬ 
enport, C.A.Tex., 206 F.2d 689, cer^ 
tlorari denied 74 S.Ct. 820, 346 U.S. 
930, 98 L.Ed. 422—Rothenberg v. 
H. Rothstein & Sona C.A.Pa., 118 
F.2d 524. 

Richardson v. U. S., D.C.Mich., 
177 P.Supp. 394—Shackelford v. 
Liatchum, D.C.Del., 52 F.Supp. 206. 

•a. U.S.—Kermarec v. Companle 
Generale Transatlantlaue, N.T., 79 
S.Ct. 406, 358 U.S. 626, 8 LJld.2d 
650—Pope & Talbot, Inc. ▼. Hawn, 
Pa., 74 S.Ct. 202. 846 U.S. 406, 98 
Li.£d. 143. 

Phipps V. N. V. Nederlandsche 
Amerikaansche Stoomvart, Meats. 
C.A.Or.. 259 P.2d 143—Aho v. Ja¬ 
cobsen, C.A.Mass., 249 P.2d 309— 
Troupe v. Chicago, Duluth A Geor¬ 
gian Bay Transit Co., C.A.N.T., 234 
F.2d 263—Pioneer S. S. Co. v. Hill. 
C.A.Ohio, 227 F.2d 262—W. B. 
Hedger Transp. Corp. v. United 
Fruit Co., C.A.N.T., 191 F.2d 876, 
certiorari denied 78 S.Ct. 275, 344 

U. S. 896, 97 L.Ed. 692—Jansson v. 
Swedish Am. Line, C.A.Mass., 186 
F.2d 212. 

Lawlor v. Incres Nassau S. S. 
Llne^ Inc., D.C.MasB., 161 F.Supp. 
764 —^Fricke v. Isbrandtsen Co., D. 
C.N.T., 161 F.Supp. 465—Mulvlhill 

V. Furness, Withy & Co., D.C.N.T., 
136 F.Supp. 201—O’Leary v. U. S. 
Lines Co., D.C.Mass., Ill F.Supp. 
746—^Hawn v. Pope & Talbot, D. 
C.Pa., 99 F.Supp. 226—Shelton v. 
Seas Shipping Co., D.C.Pa., 76 F. 
Supp. 195. 

Contra Publicker Commercial Alco¬ 
hol Co. V. Independent Towing Co., 
C.C.A.Pa., 166 F.2d 1002. 

Md.—Farrell Lines, Inc. v. Devlin, 
127 A.2d 640, 211 Md. 404. 
Diversity jurisdiction of maritime 
claims see supra § 66. 

Law applicable in state court action 
for maritime tort see Admiralty S 
62. 

State court Jurisdiction of maritime 
torts see Admiralty | 62. 

Contrihiitory aegUgeaoe 

Admiralty rule that contributory 
negligence does not bar recovery and 
is to be considered only in mitigation 
of damages applies rather than state 
law that contributory negligence bars 
recovery. 

U.S.—^Kermarec v. Companie Gener¬ 
ale Transatlantlaue, N.T., 79 S.Ct. 
406. 358 U.S. 625. 3 L.£d.2d 560— 
Pope & Talbot v. Hawn, Pa., 74 
S.Ct. 202. 846 U.S. 406, 98 L.Ed. 
148. 


State-oreated xmaedles 

(1) State statutes supplementing 
maritime law by providing that ac¬ 
tion shall survive death of Injured 
party or of tort-feasor and creating 
a remedy for wrongful death will be 
recognized in federal court. 

U.S.—O'Leary v. U. S. Lines Co., C.A. 
Mass., 216 F.2d 708, certiorari de¬ 
nied 76 S.Ct. 860, 348 U.S. 939, 99 
L.Ed. 735. 

Meade v. Luksefjell, D.C.N.Y., 
148 F.Supp. 708. 

(2) Right to sue for death result¬ 
ing from a maritime tort under state 
wrongful death statute is a state- 
created action and slate law that con¬ 
tributory negligence bars recovery is 
applicable, not maritime rule of com¬ 
parative negligence. 

U.S.—Hill V. Waterman S. S. Corp., 
C.A.Pa., 261 F.2d 666—Curtis v. A. 
Garcia y Cia., Ltda., C.A.Pa., 241 F. 
2d 30. 

Navigable waters within state 

In suit for injuries sustained on 
board a vessel and arising out of a 
maritime tort on navigable waters 
in territorial limits of Pennsylvania, 
the law of Pennsylvania governed. 
U.S.—Spinney v. Philadelphia Coke 
Co., D.C.Pa., 168 F.Supp. 43, affirm¬ 
ed, C.A., 263 F.2d 959. 
imjnst enrichment arising ont of 
maritime contract 
Where jurisdiction of federal dis¬ 
trict court in common-law action of 
Indeiiitatus assumpsit was based on 
diversity of citizenship, the action 
was governed by law of state of New 
York where action was brought rath¬ 
er than by rules of admiralty. 

U.S.—Silva V. Bankers Commercial 
Corp., C.C.A.N.Y., 163 F.2d 602. 
Choice of law 

Where an action based on a mari¬ 
time tort presents a choice of law 
problem, the federal court must de¬ 
termine that problem by the applica¬ 
tion of federal law and is not requir¬ 
ed to follow the choice of law rules 
of the state wherein it sits. 

U.S.—Siegelman v. Cunard White 
Star Limited, C.A.N.Y., 221 F.2d 
189. 

70 , U.S.—^Phelan v. Middle States 
Oil Corp., C.A.N.Y., 220 F.2d 693, 
certiorari denied Cohen v. Glass, 
76 S.Ct. 722, 349 U.S. 929, 99 L.Ed. 
1260—Phelan v. Middle States Oil 
Corp.. C.C.A.N.Y., 154 F.2d 978. 
Beoeiver acting as insurance agent 
Question whether receiver appoint¬ 
ed for corporation in equity proceed¬ 
ing in federal court should be sur¬ 
charged with commissions received 
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by him as Insurance agent for placing 
insurance on corporation’s property 
during receivership is to be deter¬ 
mined by rule applicable in federal 
courts and not by state law, although 
parties came Into federal court sole¬ 
ly because of diversity of citizenship, 
since question involved a purely ad¬ 
ministrative matter and not substan¬ 
tive rights. 

U.S.—In re Real Estate Mortgage 
Guaranty Co^ D.C.Pa., 66 F.Supp. 
749. 

State mle as to liability of trustees 
New York rule that whore a trus¬ 
tee, under an instrument securing ne¬ 
gotiable bonds, has violated his du¬ 
ties but in such a way as not to in¬ 
volve a release or surrender of any 
trust assets, right of action for 
wrongdoing belongs to person who 
owned bonds at time of commission 
of wrong, and such a right, without 
an express assignment thereof, does 
not pass to purchaser of bonds al¬ 
though seller had no knowledge 
whatever of trustee's dereliction, 
does not control with respect to ob¬ 
ligations of a receiver appointed by 
a federal court. 

U.S.—Phelan v. Middle States Oil 
Corp., C.C.A.N.T., 164 F.2d 978. 

71. U.S.—^American Textile Mach. 
Corp. V. U. S., C.A Tenn., 220 F. 
2d 684—^U. S. V. Lambeth, C.A.Or., 
176 F.2d 810—Porter Royalty Pool 
V. C. I. R., C.C.A.6, 166 F.2d 933, 
certiorari denied 68 S.Ct. 1347, 334 
U.S. 833, 92 L.Ed. 1760—Garvey v. 
Wilder, C.C.A.I11., 121 F.2d 714— 
Niagara Hudson Power Corpora¬ 
tion V. Hoey, C.C.A.N.Y., 117 F.2d 
414, certiorari denied 61 S.Ct. 958, 
313 U.S. 671, 85 L.Ed. 1529—Illinois 
Cent. R. Co. v. Moore, C.C.A.Miss., 
112 F.2d 969, reversed on other 
grounds 61 S.Ct. 764, 812 U.S. 630, 
85 L.Ed. 1089—Commercial Credit 
Co. V. Davidson, C.C.A.Mlss., 112 
F.2d 64—^Wisdom v. Keen, C.C.A. 
Miss., 69 F.2d 349—Howell v. Wlt- 
man-Schwartz Corporation, C.C.A. 
Pa., 7 F.2d 513—Lubrlko Co. v. Wy¬ 
man, C.C.A.Pa., 290 F. 12—Berlet v. 
Lehigh Valley Silk Mills, C.C.A. 
N.J., 287 F. 769. 

Langlie v. United Fireman's Ins. 
Co., D.C.Wash., 40 F.Supp. 24—Mo- 
mand v. Twentieth-Century Fox 
Film Corporation, D.C.Okl., 87 F. 
Supp. 649—Equitable Life Aasur. 
Soc. of U. S. V. Moore, D.C.I11., 29 
F.Supp. 179. 

In re Chicago, R. I. & P. Ry. Co., 
D.C.Kan., 28 F.2d 66, affirmed, C.C. 
A., Straight Creek Drainage Dlst. 
No. 2 of Jackson County, Kan. v. 
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utt may not be defeated by state law, whether de¬ 
cisional or statutory.^* 

§ 169(2). -Sources of Federal Law 

The Federal Constitution, treaties, and statutes are 
the sources of federal law; where they are silent, the 
federal courts may make an independent determination of 
a federal question. State law may be absorbed as the 
governing federal rule and Congress may provide that 


FEDERAL COURTS §§ 169(1)-169(2) 

.. State law shall apply as to matters left open by a federal 
statute. 

The Federal Constitution, treaties, and statutes 
are the sources of federal law.^* Where they are 
^ silent, the rule of law applicable to the decision of 
e a federal question may be independently determined 
by the federal courts in the light of their own 
t standards and criteria.^^ In this sense there still 


Chlcagro, R, I. & P. Ry. Co., 36 P.2d 
660—In re Builders’ Finance Ass’n, 
D.C.Cal., 26 F.2d 123—U. S. v. Had¬ 
dock, aC.A.Okl., 21 F.2d 165—Wil¬ 
liams V. Arlington Hotel Co., D.C. 
Ark., 15 F.2d 410, reversed on other 
grounds, C.C.A., 22 F.2d 669. 

25 C.J. p 831 note 66. 

Constructioa of ‘Ornltsd Btatss 8n- 
prsme Court deolsiou by highest state 
court is not binding on a federal 
court. 

U.S.—Bluford V. Canada, D.C.Mo., 32 
F.Supp. 707, appeal dismissed, C.C. 
A., 119 F.2d 779. 

State corporation tax 

Characterization by the Massachu¬ 
setts supreme Judicial court of the 
Massachusetts domestic corporation 
tax as a single excise, apparently di¬ 
rected to the question of constitu¬ 
tionality, was not conclusive on the 
circuit court of appeals in determin¬ 
ing how the Massachusetts tax 
should be treated for federal income 
tax purposes, but as an interpreta¬ 
tion of the Massachusetts statute in¬ 
volved and as an indication of the 
liabilities of corporate taxpayers 
thereunder the Massachusetts deci¬ 
sion was binding. 

U.S.—George S. Colton Elastic Web 
Co. v. U. S„ C.C.A.Mass., 116 F.2d 
202 . 

State courts regarded as those of a 
foreign Jurisdiction 

In such cases, the law and practice 
of the courts in the state where the 
federal court sits arc regarded as 
those of a foreign Jurisdiction. 

U.S.—U. S. V. Rubin, D.C.Pa., 227 P. 
938. 

Xiocal laws should he considered, 

but in a purely federal field, congres¬ 
sional purpose and intention are par¬ 
amount. 

U.S.—U. S. V. Lambeth, C.A.Or., 176 
F.2d 810. 

7a. U.S.—Phllco Corp. v. Phillips 
Mfg. Co., C.C.A.Ill., 133 F.2d 663, 
148 A.L.R. 126 

U. S. V. State of Minnesota, D.C. 
Minn., 113 F.Supp. 488. 

73. U.S.—Kelly v. Kosuga, Ill., 79 S. 
Ct. 429, 358 U.S. 811, 3 L.Ed.2d 64 
—Textile Workers Union of Ameri¬ 
ca V. Lincoln Mills of Ala., Ala., 77 
S.Ct. 912, 923. 353 U.S. 448, 1 L.Ed. 
2d 972—Sola Elec. Co. v. Jefferson 
Elec. Co.. Ill., 63 S.Ct. 172, 317 U. 
S. 173, 87 L.Ed. 166—Prudence 

Realization Corporation v. Geist, 
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N.Y.. 62 S.Ct. 978, 316 U.S. 89, 86 
L.Ed. 1293—^American Surety Co. of 
New York v. Bethlehem Nat, Bank 
of Bethlehem. Pa., 62 S.Ct. 226, 314 
U.S. 314, 86 L.Ed. 241, 138 A.L.R. 
609—Deltrlck v. Greaney, Mass., 60 
S.Ct. 480, 309 U.S. 190, 84 L.Ed. 694, 
rehearing denied 60 S.Ct. 611, 309 
U.S. 697, 84 L.Bd. 1036—Lyeth v. 
Hoey, N.Y., 69 S.Ct. 166. 306 U.S. 
188, 83 L.Ed. 119, 119 A.L.R. 410— 
Hinderllder v. La Plata River & 
Cherry Creek Ditch Co., Colo., 68 
S.Ct. 803, 304 U.S. 92, 82 L.Ed. 1202, 
rehearing denied 69 S.Ct. 66, 305 

U. S. 668, 83 L.Ed. 433—Carpenter v. 
Shaw, Okl.. 60 S.Ct. 121, 280 U.S. 
363, 74 L.Ed. 478. 

National Labor Relations Board 

V. New Era Die Co., C.C.A.. 118 P. 
2d 600—Sltchon v. American Ex¬ 
port Lines, C.C.A.N.Y.. 113 P.2d 880, 
certiorari denied 61 S.Ct. 171, 311 
U.S. 705, 86 L.Ed. 458—Robbins v. 
Commissioner of Internal Revenue, 
C.C.A., in P.2d 828—Downey v. 
City of Yonker.s. C.C.A.N.Y.. 106 P. 
2d 69, affirmed City of Yonkers v. 
Downey, 60 S.Ct. 796, 309 U.S. 690, 
84 L.Ed. 964, rehearing denied 60 S. 
Ct. 1071, 310 U.S. 666, 84 L.Ed. 
1420, and Condon v. Downey, 60 S. 
Ct. 1071, two cases, 311 U.S. 656, 
84 L.Ed. 1420—Pease v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
83 P.2d 122, certiorari denied 67 
S.Ct. 25, 299 U.S. 662, 81 L.Ed. 414 
—^Munoz V. Porto Rico Ry., Light 
& Power Co., C.C.A.Puerto Rico, 74 
P.2d 816, certiorart denied 66 S.Ct. 
88, 296 U.S. 677, 80 L.Ed. 408—Gul¬ 
ley V. Wisdom, C.C.A.Miss., 69 P. 
2d 496—Brown v. Shields & Co., D. 
C.Mass., 41 F.2d 642—Kansas City 
Life Ins. Co. v. Adamson, D.C. 
Tex., 24 P.2d 712—Hertz v. U. S., 

C. C.A.MInn., 18 F.2d 52—Union 
Light, Heat & Power Co. v. Rail¬ 
road Commission of Commonwealth 
of Kentucky, D.C.Ky., 17 P.2d 148. 

Williams Packing & Nav. Co. v. 
Enochs, D.C.Misa., 176 F.Supp. 168 
—^U, S. V. Ivie, D.C.Ga., 163 F.Supp. 
138 —Fleming v. Peoples Packing 
Co., D.aOkl., 42 F.Supp. 868—Kolk- 
er V. U. S., D.C.Md., 40 F.Supp. 972 
—His Majesty’s Government for 
United Kingdom of Great Britain 
and Northern Ireland v. Compagnle 
Generale Transatlantlque, D.C.N. 
Y., 40 F.Supp. 650—U. S. v. Grogan. 

D. C.Mont., 39 F.Supp. 819—Federal 
Deposit Ins. Corporation v. Tre- 
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mains, D.C.N.T., JT F.Supp. 177— 
Garby v. Greco, D.C.ICy., 31 F.Supp. 
261—HinchllfCe Motors v. Willys- 
Overland Motors, D.C.Mass., SO F. 
Supp. 680—^Equitable Life Aasur. 
Soc. of U. S. V. Moore, D.C.I11., 29 
F.Supp. 179—^Bryant v. Linn Coun¬ 
ty, D.C.Or., 27 F.Supp. 662—Hol¬ 
lingsworth V. General Petroleum 
Corporation of California, D.C.Or., 
26 F.Supp. 917—Duke Power Co. v. 
Greenwood County, D.C.S.C., 25 F. 
Supp. 419—Sampson v. Welch, D, 

C. Cal., 23 F.Supp. 271—In re Smith, 

D. C.W.Va., 23 F.Supp. 174, reversed 
on other grounds, C.C.A., Union 
Trust Co. of Maryland v. Town- 
shend, 101 F.2d 903, certiorari de¬ 
nied Townshend v. Union Trust 
Co. of Maryland. 69 S.Ct. 1044, 307 

U. S. 646, 83 L.Ed. 1526—In re Roch¬ 
ester Pad & Wrapper Co., D.C.N.T., 
20 F.Supp, 296—U. S. v. Crary, D. 
C.Va.. 2 F.Supp. 870. 

Sutherland v, U. S., D.C.N.T., 2S 
F.R.D. 664. 

Begulatioas 

U.S.—Williams Packing & Nav. Co. 

V. Enochs, D.C.Miss., 176 F.Supp. 
168. 

74. U.S.—Textile Workers Union of 
America v. Lincoln Mills of Ala., 
Ala., 77 S.Ct. 912, 923, 363 U.S. 448. 
1 L.Ed.2d 972—U. S. v. Standard 
Oil Co. of Cal., Cal., 67 S.Ct. 1604, 
332 U.S. 301, 91 L.Ed. 2067—Clear¬ 
field Trust Co. V. U. S., Pa., 63 S. 
Ct. 673, 318 U.S. 363, 87 L.Ed. 83f 
—Royal Indemnity Co. v. U. S., N. 
Y., 61 S.Ct. 996, 313 U.S. 289, 86 L. 
Ed. 1861, rehearing denied 62 S.Ct. 
62, 814 U.S. 708, 86 L.Ed. 566. 

U. S. V. Latrobe Const. Co., C.A. 
Ark., 246 P.2d 367, certiorari denied 
78 S.Ct. 262, 365 U.S. 890, 2 L.Bd.2d 
189—^U. S. V. Matthews, C.A.Cal., 
244 F.2d 626—Ring Const. Corp. v. 
U. S., C.A.Minn., 209 F.2d 668— 
St. Paul Mercury Indem. Co. v. IT. 

5., C.A.Kan., 201 F.2d 67—Wilson & 
Co. V. R. F. C., Em.App., 194 F.2d 
1016—Continental Oil Co. v. U. S., 
C.A.Cal, 184 P.2d 802—Contlnental- 
American Bank St Trust Co. v. U. 

5.. aCJLLa., 161 F.2d 935. 

Bsags of Judicial lavraitlTcacss 
will be determined by the nature of 
the problem. 

U.S.—^Textile Workers Union of 
America v. Lincoln Mills of Aleu, 
Ala., 77 S.Ct. 912, 923, 353 U.S. 448, 
1 L.Ed.2d 972. 
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remains what may be termed, for want of a better 
label, an area of ‘^federal common law” or perhaps 
more accurately *‘law of independent federal ju¬ 
dicial decision.”*^® Even though the statute is silent, 
its policy may furnish the answer to a question aris¬ 
ing under it.*^® The court may also look to the 
general policy evidenced by congressional enact¬ 
ments even though there is no statute on the ques¬ 
tion at issue,or it may seek guidance from fed¬ 


eral statutes dealing with analogous problems.^* 
Another source to which the federal courts may turn 
is the federal law merchant developed under the 
regime of Swift v. Tyson, before the general ap¬ 
plication of its doctrine was overturned by the adop¬ 
tion of the Erie Doctrine.*^® 

Where there is no body of federal doctrine on a 
federal question, state law may be absorbed and 
applied as the governing federal rule,®® and Con- 


Act I 

Taft-Hartley Act subsection giving 
federal courts Jurisdiction of efhits' 
for violation of labor contracts indi- j 
cated Congressional intent that fed¬ 
eral courts should fashion federal 
law to be applied to federal rights 
thereby given; and case or contro¬ 
versy arising under that subsection 
is one within purview of Judicial 
powers, as defined by Constitution. 
U.S.—Textile Workers Union of 
America v. Lincoln Mills of Ala., 
supra. 

76. U.S.—^U. S. v. Standard Oil Co. 
of Cal.. Cal.. 67 S.Ct. 1604. 332 U.S. 
301. 91 L.Ed. 2067. 

U. S. V. Independent School Dist. 
No. 1 of Okmulgee County. Okl., 
C.A.Okl., 209 F.2d 678. 

U. S. V. Sig Ellingson & Co., D.C. 
Mont., 164 F.Supp. 7. 

Negotiable Xastnunents Xiav which 
has been enacted in every state as 
well as in the District of Columbia 
Is a source of federal law in deter¬ 
mining rights in a federal court. 

U.S.—^New York, N. H. & H. R. Co. v. 
R. F. C., C.A.Conn., 180 F.2d 241. 
There is no federal oonmioa law, 
and if United States wishes to resort 
to common law to claim recovery 
from tort-feasor for compensation 
payments to Civilian Conservation 
Corp enrollee, any common-law 
rights of enrollee or of United States 
against third-party tort-feasors were 
governed by state common law. 
U.S.—U. S. v. Klein, C.C.A.Iowa. 163 
F.2d 66. 

76. U.S.—Textile Workers Union of 
America v. Lincoln Mills of Ala., 
Ala., 77 S.Ct. 912, 923, 363 U.S. 448, 
1 L.Ed.2d 972. 

77. U.S.—Fahs v. Martin, C«A.Fla., 
224 F.2d 387. 

78. U.S.—^Engineers Ass'n v. Sperry 
Gyroscope Co., Division of Sperry 
Rand Corp., C.A.N.T., 261 F.2d 133, 
certiorari denied 78 S.Ct. 774, 366 
U.S. 932, 2 L.Ed.2d 762. 

Tederal Arbitration Aet is a guid¬ 
ing analogy in determining arbitra¬ 
tion problems under the Labor Man¬ 
agement Act. 

U.S.—Engineers Ass’n v. Sperry Gy¬ 
roscope Co., Division of Sperry 
Rand Corp., supra. 

79. U.S.—Clearfield Trust Co. v. U. 


S., Pa., 63 S.Ct. 673, 318 U.S. 363, 
87 L.Ed. 838. 

Doctrine of Swift v. Tyson general¬ 
ly see supra § 165 (3). 

80. U.S.-<;. I. R. V. Stern. 78 S.Ct. 
1047, 367 U.S. 39, 2 L.Ed. 1126— 
Textile Workers Union of America 
V. Lincoln Mills of Ala., Ala., 77 
S.Ct. 912, 923, 363 U.S. 448, 1 L.Ed. 
2d 972—^De Sylva v. Ballentine, 
Cal., 76 S.Ct. 974, 361 U.S. 670, 100 
L.Ed. 1416—U. S. V. Standard Oil 
Co. of Cal., Cal., 67 S.Ct. 1604, 332 
U.S. 301, 91 L.Ed. 2067—Royal In¬ 
demnity Co. V. U. S., N.Y., 61 S.Ct. 
995, 313 U.S. 289. 86 L.Ed. 1361, re¬ 
hearing denied 62 S.Ct. 62, 314 U.S. 
708, 86 L.Ed. 666—Board of Com’rs 
of Jackson County v. U. S., Kan., 
60 S.Ct. 286, 308 U.S. 343, 84 L.Ed. 
313. 

U. S. v. View Crest Garden Apts., 
Inc., C.A.Wash., 268 F.2d 380—En¬ 
gineers Ass’n v. Sperry Gyroscope 
Co., Division of Sperry Rand Corp., 
C.A,N.Y., 251 F.2d 133, certiorari 
denied 78 S.Ct. 774, 366 U.S. 932, 2 
L.Ed.2d 762—R. F. C. v. United Dis¬ 
tillers Products Corp., C.A.Conn., 
229 F.2d 666. 

Limitation of rale 

(1) Any state law applied will be 
absorbed as federal law and will not 
be an independent source of private 
rights. 

U.S.—^Textile Workers Union of 
America v. Lincoln Mills of Ala., 
Ala., 77 S.Ct. 912, 923, 363 U.S. 448, 
1 L.Ed.2d 972. 

(2) While state law may be adopt¬ 
ed where Congress has not spoken, it 
may not be adopted where it sup¬ 
plants or conflicts with existing fed¬ 
eral law. 

U.S.—Banana Distributors, Inc. v. 
United Fruit Co., C.A.N.y., 269 F.2d 
790. 

(3) Where the action arises under 
federal law, state law is sometimes 
adopted to fulfill the federal policies 
involved but not when the desirabil¬ 
ity of a uniform federal rule is plain. 
U.S.—^U. S. V. View Crest Garden 

Apts., Inc., C.A.Wash., 268 P.2d 
380. 

Familial ralatio&ahlp 

Scope of a federal right is a fed¬ 
eral question, but it may nevertheless 
be determined by state, rather than 
federal law, and this is especially 
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true where a statute deals with a 
familial relationship, there being no 
federal law of domestic relations, 
which is primarily a matter of state 
concern. 

U.S.—De Sylva v. Ballentine. Cal.. 76 
S.Ct. 974, 361 U.S. 670, 100 L.Ed. 
1416. 

“Child” 

(1) State law applied in determin¬ 
ing whether illegitimate child was a 
"child” within federal statute. 

U.S.—De Sylva v. Ballentine, Cal., 76 
S.Ct. 974, 361 U.S. 670, 100 L.Ed. 
1416. 

(2) State law has been applied as 
to whether the offspring of a biga¬ 
mous marriage is a "child" within a 
federal statute. 

U.S.—Grove v. U. S., D.C.Va., 170 F. 
Supp. 176. 

(3) State law applied in determin¬ 
ing whether child adopted by moth¬ 
er's subsequent husband was "child" 
of natural father within federal stat¬ 
ute. 

U.S.—La Bove v. Metropolitan Lifs 
Ins. Co., C.A.N.J., 264 F.2d 233. 

“Widow” 

Federal law applied in construing 
"widow" as used In federal statute. 
U.S.—Tatum v. Tatum, C.A.Cal., 241 
F.2d 401. 

Fsderally-creatsd lien 

State law must be looked to in or¬ 
der to determine those rights and in¬ 
cidents arising from a federally cre¬ 
ated lien which are not prescribed by 
federal law. 

U.S.—U. S. v. Brosnan, C.A.Pa., 264 
F.2d 762. 

▼alidity of arrest 

(1) Materials for fashioning a fed¬ 
eral law of arrest are so meagre that 
law of state where arrest without 
warrant for federal offense occurred 
will be looked to in determining its 
validity in absence of a federal stat¬ 
ute on the subject. 

U.S.—U. S. V. Di Re, N.Y., 68 S.Ct. 
222, 232 U.S. 681, 92 L.Ed. 210. 

U. S. V. Hamm, D.C.Mo., 163 F. 
Supp. 4. 

(2) Where F. B. I. agent caused ar¬ 
rest of suspect without a warrant, 
and suspect brought action in New 
York court for false arrest and mali¬ 
cious prosecution, and action was 
removed to federal district court In 
New York, because action was one 
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grress may expressly or implicitly provide that state 
law shall govern as to matters left open by a 
federal statute.®^ In so far as federal law is predi¬ 
cated on state-created interests, rights, and relation¬ 
ships, reference must be made to state law as to such 
rights, interests, and relationships in order to apply 
federal law thereto.®® Under the doctrine, dis¬ 
cussed in United States § 7 g, that where the United 
States acquires territory within a state, the laws 
of the state remain in force in the territory until 


abrogated by G)ngress, the federal law applicable 
to a cause of action arising in such territory is 
the state law so adopted.®® 

§ 169(3). —— What Arc Federal Questions 

A question It federal In character where It Involves 
the United Statee Constitution, treatlea, or etatutec. 

A question involving the federal Constitution,®^ 
treaties,®® and statutes®® presents a federal question 


aeralnst an officer of the United 
States, federal district court was not 
bound by New York law In decldinfir 
whether complaint showed probable 
cause for agent’s action in arresting 
suspect without a warrant. 

U.S.—Kozlowski v. Ferrara, D.C.N. 

T. , 117 F.Supp. 660. 

81. U.S.—U. S. V. Bess, N.J., 78 S.Ct. 
1054, 357 U.S. 61, 2 L.Ed.2d 1135. 

U. S. V. View Crest Garden Apts., 
Inc., C.A.Wash., 268 F.2d 380. 

Lovett V. Calloway, D.C.Ga., 69 
F.Supp. 532. 

Adoption of state law In accepting 
liability under the Federal Tort 
Claims Act see United States fi 
118. 

Adoptloa of local rales 

(1) Congress can adopt as part of 
federal law rules and standards rec¬ 
ognized by local law. but such adop¬ 
tion must be indicated by express 
declaration or necessary implication. 
U.S.—Morgan v. Commissioner of 

Internal Revenue, C.C.A., 103 F.2d 
636, affirmed 60 S.Ct, 424, 309 U.S, 
78, 626, 84 L.Ed. 685, 1035. 

(2) Where application of federal 
taxing statute depends on facts de¬ 
terminable by application of state 
rule of property, as where title to 
property passes, the state rule gov¬ 
erns unless a different one is laid 
down by taxing statute. 

U.S.—Howard v. U. S., C.C.A.La., 125 
F.2d 986—^U. S. v. Stroop, C.C.A. 
Ohio, 109 F.2d 891. 

82. U.S.—Fahs v. Martin, CA.Fla., 
224 F.2d 387—Zirjacks v. Scodeld, 
C.A.Tex., 197 F.2d 688—Howard v. 

U. S., C.C.A.La., 126 F.2d 986. 
Where federal statute Imposes Uea 

on taxpayer's '^property,** what con¬ 
stitutes “property" or “property 
rights" is a question of state law. 
U.S.—^U. S. V. Bess, N.J., 78 S.Ct. 1064, 
367 U.S. 61, 2 L.Ed.2d 1135. 

Fidelity & Deposit Co. v. New 
York City Housing Authority, C.A. 
N.Y., 241 F.2d 142. 

Whether Indivldiial laterest in es¬ 
tate by entirety is subect to federal 
tax lien is to be determined by ref¬ 
erence to state law. 

U.S. —U. S. V. American Nat. Bank of 
Jacksonville, C.A.Fla., 266 F.2d 604 

_^U. S. V. Hutcherson, C.AMo., 188 

F.2d 326. 


83. U.S.—Olsen v. MePartlin, D.C. 
Minn., 105 F.Supp. 561. 

84. U.S.—Sutton v. Leib, Ill., 72 S. 
Ct. 398. 342 U.S. 402, 96 L.Ed. 448 
rehearing denied 72 S.Ct. 674, 843 
U.S. 921, 96 L.Ed. 1334. 

Capitol Enterprises, Inc. v. City 
of Chicago, C.A.I11.. 260 F.2d 670— 
Tower Realty Co. v. City of East 
Detroit, Mich.. C.A.6. 186 F.2d 690, 
opinion supplemented 188 F.2d 363 
—Morton Salt Co. v. City of South 
Hutchinson, C.C.A.Kan., 169 F.2d 
897. 

Kansas-Nebraska Natural Gas 
Co. V. City of St. Edward. Neb., D. 

C. Neb., 135 F.Supp. 629—Norris v. 
Mayor and City Council of Balti¬ 
more, D,C.Md., 78 F.Supp. 461—U. 
S. ex rel. Howard v. Ragen, D.C. 
Ill., 69 F.Supp. 374. 

State court decisions as authority 
see infra 9 186. 

Where ooxstltiatioaal rights are la- 
volved, it is duty of federal courts to 
secure their protection even though 
state courts may fail to do so in 
analogous situations. 

U.S.—Goldman v. Postal Telegraph, 

D. C.Del., 52 F.Supp. 763. 

“Property” 

(1) Although meaning of word 
“property" as used in Fifth Amend¬ 
ment to Constitution that private 
property shall not be taken for public 
use without Just compensation is a 
federal question, the word normally 
obtains its content by reference to 
local law. 

U.S.—^U. S. V. 15.3 Acres of Land in 
the City of Scranton, Pa., D.C.Pa., 
164 F.Supp. 770. 

(2) Whether ferry franchise con¬ 
stitutes private property, within 
Fifth Amendment, so as to require 
the value thereof to be included in 
the condemnation award, presents a 
question of federal law the answer to 
which must be found in the applica¬ 
ble decisions of the United States Su¬ 
preme Court. 

U.S.—^U. S. ex rel. and for Use of 
Tennessee Valley Authority v. Bir¬ 
mingham Ferry Co., D.C.Ky., 79 F. 
Supp. 669. 

TallOlty of the Judgment of anoth¬ 
er federal court depended on the Con¬ 
stitution and laws of the United 
States alone, and the procedural law 
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of neither Kansas nor Texas was 
controlling. 

U.S.—Bass V. Hoagland, C.A.Tex., 172 
F.2d 205, certiorari denied Hoag¬ 
land V. Bass, ^ro S.Ct. 57, 838 U.S. 
816, 94 L.Ed. 494. 

85. U.S.—Noel v. Lines Aeropostal 
Venezolana, C.A.N.Y., 247 P.2d 677, 
certiorari denied 78 S.Ct. 834, 365 

U. S. 907, 2 L.Ed.2d 262. 

Warsaw Oouveutloa 

In an action based on Warsaw Con¬ 
vention for decedent’s death in crash 
of airplane into Atlantic Ocean, the 
law to be applied was the Federal 
Treaty and the federal court was not 
required to hold that the Warsaw 
Convention provided an independent 
right of action even though that was 
the rule under New York law. 

U.S.—^Noel V. Lines Aeropostal Ven¬ 
ezolana, C.A.N.Y., 247 F.2d 677, cer- 
tiorari denied 78 S.Ct. 334, 355 U.S. 
907, 2 L.Ed.2d 262. 

86. U.S.—U. S. V. Mays. C.A.Colo., 
264 F.2d 317—Fahs v. Martin, C.A. 
Fla., 224 F.2d 887—First Trust A 
Sav. Bank of Zanesville, Ohio v. 
Fidelity-Philadelphia Trust Co., C. 
A.Pa., 214 F.2d 320, certiorari de¬ 
nied 75 S.Ct. 81, 348 U.S. 866, 99 L. 
Ed. 674—^In re Pittsburgh Rys. Co., 
C.C.A.Pa., 166 F.2d 477, certiorari 
denied Philadelphia Co. v. Guggen¬ 
heim, 67 S.Ct. 89. 329 U.S. 731, 91 
L.Ed. 632, Philadelphia Co. v. City 
of Pittsburgh, 67 S.Ct. 90, 329 U.S. 
731, 91 L.Ed. 632, Philadelphia Co. 

V. Baker, 67 S.Ct. 90, 329 U.S. 731, 
91 L.Ed. 632, Monongahela St. Ry. 
Co. V. Guggenheim, 67 S.Ct. 90, 329 
U.S. 731, 91 L.Ed. 632, Monongahela 
St. Ry. Co. V. City of Pittsburgh, 
67 S.Ct. 90, 329 U.S. 731, 91 L.Ed. 
632, and Monongahela St. Ry. Co. v. 
Baker. 67 S.Ct. 90. 829 U.S. 731, 91 
L.Ed. 632—Liebman v. U. S. for 
Use and Benefit of Cal. Elec. Sup¬ 
ply Co., C.C.A.Cal., 168 P.2d 360— 
Wilhoit V. Federal Deposit Ins. 
Corp., C.C.A.Ky., 143 F.2d 14—U. 
S., for Use and Benefit of Calvin 
Tomkins Co. v. Clifford F. Mac- 
Evoy Co., C.C.A.N.J., 137 F.2d 666, 
reversed on other grounds 64 S.Ct. 
890, 322 U.S. 102, 88 L.Ed. 1163. 

In re Otto, D.CCal., 146 F.Supp. 
786—U. S., for Use of Glickfeld v. 
Krendel, D.C.N.J., 136 F.Supp. 276 
-^reat Am. Indem. Co. v. U. 8., D. 



§ 169(!3) FEDERAL COURTS 

to l>c determined by federal law. A federal question 
may exist although the matter is not within the 
provisions of the Federal Constitution, treaties, or 
federal statutes,®^ since federal law applies to those 
areas of judicial decision within which the policy 
of the law is so dominated by the sweep of fed¬ 
eral statutes that legal relations which they affect 
must be deemed governed by federal law having its 
source in those statutes, rather than by local law.®® 

Federal law governs as to federally-created 
rights®® and in determining the rules governing the 
enforcement in the federal courts of rights and rem- 


36C.J.S. 

edies created by federal law.®® Where a right has 
its origin in the Constitution, treaties, or statutes 
of the United States, the incidents of the right are 
questions of federal law.®i 

The effect of illegality under a federal statute 
is a matter of federal law ;®2 when a federal statute 
condemns an act as unlawful, the extent and nature 
of the legal consequences of the condemnation, 
although left by the statute to judicial determina¬ 
tion, are nevertheless federal questions, the answers 
to which are to be derived from the statute and 
the federal policy it has adopted.®® 


C-La., 120 P.Supp. |45—In re Qua¬ 
ker Hoorn, D.C.Cal., 90 F.Supp. 7.58. 
Application of rule to particular stat¬ 
utes see infra S 169(5). 

State court decisions as authority see 
infra | 187. 

Xnterpretatioa of words used in a 
federal statute is a federal question 
not to be determined by local law un¬ 
less statute is construed to intend the 
meaning: to depend on applicable 
state law. 

U.S.—Lembcke v. U. S.. C.A.N.T., 181 
F.2d 703. 

Simmons v. U. S., D.C.Pa., 120 F. 
Supp. 641. 

SztradltioB. 

Miss.—Bishop V. Jones, 42 So.2d 421, 
207 Miss. 423. 

Construotlon, InterpretatioB, and 
application of federal statutes are 
matters of federal law. 

U.S.—Prudence Realization Corp. v. 
Geist, N.Y., 62 S.Ct. 978, 316 U.S. 89, 
86 L.Ed. 1293. 

Lovett V. Calloway, D.C.Ga., 69 F. 
Supp. 632. 

87. U.S.—U. S. V. Standard Oil Co. of 

Cal., Cal., 67 S.Ct. 1604, 332 U.S. 
801, 91 L.Ed. 2067—^D'Oench, 

Duhme & Co. v. Federal Deposit 
Ins. Corp., Mo., 62 S.Ct. 676, 816 U. 
S. 447, 86 L.Ed. 966 rehearing: de¬ 
nied 62 S.Ct. 910, 315 U.S. 830, 86 
L.Ed. 1224—Royal Indemnity Co. v. 
U. S., N.Y., 61 S.Ct. 996, 813 U.S. 
289, 85 L.Ed. 1861, rehearlngr denied 
62 S.Ct. 62, 814 U.S. 708, 86 L.Ed. 
666 . 

88. U.S.—Sola Elec. Co. v. Jefferson 
Elec. Co., Ill., 63 S.Ct. 172, 817 
U.S. 173, 87 L.Ed. 166—^Prudence 
Realization Corp. v. Geist, N.Y., 62 
S.Ct. 978, 816 U.S. 89, 86 L.Ed. 1293 
—^Board of Com’rs of Jackson 
County V. U. S., Kan., 60 S.Ct. 286, 
808 U.S. 843, 84 L.Ed. 313. 

Chicagfo & N. W. Ry. Co. v. Dav¬ 
enport, C.A.Tex., 206 P.2d 689, cer¬ 
tiorari denied 74 S.Ct. 320, 846 U.S. 
930. 98 L.Ed. 422. 

Supremacy of federal power and in¬ 
vasion of power by states see 
States I 7. 

88. U.S.—Lovett v. Calloway, D.C. 
Ga., 69 F.Supp. 682. 


Scope of a federal rigrht is a feder¬ 
al question. 

U.S.—^De Sylva v. Ballentine, Cal., 76 
S.Ct. 974, 861 U.S. 670, 100 L.Ed. 
1415. 

Mature of rights 

Where Congress provides for cer¬ 
tain rights and for actions to enforce 
those rights, decisions of federal 
courts are determinative of nature of 
such rights and of actions to enforce 
them. 

U.S.—^Keen v. Mid-Continent Petro¬ 
leum Corp., D.C.Iowa, 58 F.Supp. 
916. 

80. U.S.—^Holmberg v. Armbrecht, 
N.Y., 66 S.Ct. 682, 327 U.S. 392, 90 
L.Ed. 743, 162 A.L.R. 719—Sola 
Elec. Co. v. Jefferson Elec. Co., Ill., 
63 S.Ct. 172, 317 U.S. 173, 87 L.Ed. 
166. 

Leh ▼. General Petroleum Corp., 
D.aCal., 166 F.Supp. 933. 

81. U.S.—^Dice V. Akron, C. & Y. R. 
Co., Ohio, 72 S.Ct. 312, 342 U.S. 369, 
96 L.Ed, 398—Board of Com’rs of 
Jackson County v. U. S., Kan., 60 
S.Ct. 285, 308 U.S. 843, 84 L.Ed. 
813. 

Question of snrviral of action 

which is purely creature of congres¬ 
sional enactment is not governed by 
state statutes of survival, and in ab¬ 
sence of act of Congress federal 
courts may apply proper rules of fed¬ 
eral law under their own standards. 
U.S.—^Bowles V. Farmers Nat. Bank 
of Lebanon, Ky., C.C.A.Ky., 147 F. 
2d 426—Barnes Coal Corp. v. Re¬ 
tail Coal Merchants Ass’n, C.C.A. 
Va., 128 F.2d 646. 

Armstrong v. Allen B. Du Mont 
Laboratories, D.C.Del., 187 F.Supp. 
669. 

Beleaso 

Effect of release of some of defend¬ 
ants from further liability on Judg¬ 
ment against all of them, with res¬ 
ervation of rights against remaining 
defendants, in informer’s action un¬ 
der federal statutes to recover penal¬ 
ties for defrauding United States, 
must be determined by federal law 
exclusively. 

U.S.—^U. S. ex rel. Marcus v. Hess, D. 

356 


C.Pa., 60 F.Supp. 333, afllrmed, C. 
C.A., 164 P.2d 291. 

92. U.S.—Kelly v. Kosuga, Ill., 79 S. 
Ct. 429, 368 U.S. 616, 3 L.Ed.2d 476, 
rehearing denied 79 S.Ct. 796, 369 
U.S. 962, 3 L.Ed.2d 769—MacGregor 
v. Westinghouse Elec. & Mfg. Co, 
Pa., 67 S.Ct. 421, 424, 329 U.S. 402. 
91 L.Ed. 380, rehearing denied. 67 
S.Ct. 768, 380 U.S. 863, 91 L.Ed. 
1296. 

93. U.S.—Kelly v. Kosuga, Ill., 79 S. 
Ct. 429, 358 U.S. 616, 3 L.Ed.2d 475, 
rehearing denied 79 S.Ct. 796, 359 

U. S. 962, 3 L.Ed.2d 769—MacGregor 

V. Westinghouse Elec. & Mfg. Co., 

Pa., 67 S.Ct. 421, 424. 329 U.S. 402, 
91 L.Ed. 380, rehearing denied, 67 
S.Ct. 768, 880 U.S. 863, 91 L.Ed. 
1296—Sola Elec. Co. v. Jefferson 
Elec. Co., Ill., 68 S.Ct. 172. 317 U.S. 
173, 87 L.Ed. 165—Deltrick v. 

Greanoy, Mass., 60 S.Ct. 480, 309 

U. S. 190, 84 L.Ed. 694, rehearing de¬ 
nied 60 S.Ct. 611, 309 U.S. 697, 84 
L.Ed. 1036—Awotin v. Atlas Ex¬ 
change Nat. Bank, Ill., 65 S.Ct. 674, 
295 U.S. 209, 79 L.Ed. 1393. follow¬ 
ed in Kimen v. Atlas Exchange 
Nat. Bank of Chicago, 55 S.Ct. 677, 
295 U.S. 215, 79 L.Ed. 1398, peti¬ 
tion denied 66 S.Ct. 1669, 325 U.S. 
843. 89 L.Ed. 1967. 

Federal Sav. & Loan Ins. Corp. 

V. Kearney Trust Co., Kearney, Mo., 

C. C.A.Mo.. 161 F.2d 720—Picking v. 
Pennsylvania R. Co., C.C.A.Pa., 161 
F.2d 240, rehearing denied 162 F.2d 
763. 

Leh V. General Petroleum Corp., 

D. C.Cal., 165 F.Supp. 933. 

Federal Beeerre Act 

Where maker alleged In Its answer 
In Federal Deposit Insurance Corpo¬ 
ration’s action on demand note under 
Federal Reserve Act that note was 
given without consideration and with 
understanding that no action would 
be brought thereon and that corpora¬ 
tion was not a holder in due course, 
and corporation In its reply alleged 
that maker was estopped to assert 
those defenses on grounds that note 
was executed to permit a state bank 
to avoid having Its records show any 
past due bonds, that constituted a 
misrepresentation which would de- 
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Local or state rules of estoppel will not be per¬ 
mitted to thwart the purposes of federal statutes.^^ 
Whether the parties to an agreement which violates 
a federal statute are in pari delicto is a question 
of federal, not state, law.®® 

§ 169(4).-Particular Questions 

Federal law has been applied aa to a great variety 
of matters regarded as raising federal questions, and 
state statutes and court decisions have been viewed as 
not controlling except to the extent that state law has 
been adopted as the federal rule. 


The rule discussed supra § 169(1) that in the 
determination of a federal question the federal 
courts follow the national law regardless of state 
statutes and court decisions has been applied in 
various cases.9® Since questions involving the Unit¬ 
ed States Constitution are federal in nature, see 
supra § 169(3),,the courts of the United States make 
their own determinations with respect to such ques¬ 
tions as due process of law,^^ and equal protection 
of the laws,®® questions arising under the full faith 
and credit clause,®® and the existence and meaning 


celve bank’s creditors, state banking 
authorities, and corporation, and that 
maker participated in misrepresenta¬ 
tion, maker's liability on note involv¬ 
ed decision of a federal question and 
not a state question. 

U.S.—D'Oench, Duhme & Co. v. Feder¬ 
al Deposit Ins. Corp., Mo., 62 S.Ct. 
676, 816 U.S. 447, 86 L.Bd. 966, re¬ 
hearing denied 62 S.Ct. 910, 315 U.S. 
830, 86 L.Ed. 1224. 

ICisuse of funds of federal loan as¬ 
sociation 

U.S.—Federal Sav. & Loan Ins. Corp. 
V. Kearney Trust Co., Kearney, Mo., 
C.C.A.Mo., 161 P.2d 720. 

Executive order barring foes con¬ 
tingent on securing government con¬ 
tract has the force of law, and bars 
recovery for services rendered in se¬ 
curing such a contract. 

U.S.—Browne v. R. & R. Engineering 
Co., D.C.Del., 164 F.Supp. 316. 

94 . U.S.—MacGregor v. Westing- 
house Elec. & Mfg. Co., Pa., 67 S. 
Ct. 421, 424, 329 U.S. 402, 91 L.Ed. 
880, rehearing denied, 67 S.Ct. 768. 
830 U.S. 853, 91 L.Ed. 1296—Sola 
Electric Co. v. Jefferson Elec. Co., I 
Ill., 63 S.Ct. 172, 317 U.S. 173, 871 
L.Ed. 166. 

Federal Sav. & Loan Ins. Corp. v. 
Kearney Trust Co., Kearney, Mo., 
C.C.A.MO., 151 F.2d 720. 

Hazeltlne Research v. Automatic 
Radio Mfg. Co., D.C.Mass., 77 F. 
Supp. 493, affirmed, C.A., 176 F.2d 
799, affirmed 70 S.Ct. 894, 339 U.S. 
827, 94 L.Ed. 1312, rehearing de¬ 
nied 71 S.Ct. 13, 340 U.S. 846, 96 L. 
Ed. 620. 

95 . U.S.—Sola Elec. Co. v. Jefferson 
Elec. Co., in., 63 S.Ct. 172, 317 U.S. 
173, 87 L.Ed. 166. 

96. Bale under order of federal court 

Determination by a state court 
that the property covered by a mort¬ 
gage of all the property and fran¬ 
chises of a railway company remains 
liable, after a sale under a federal 
court decree of foreclosure, for the 
debts thereafter accruing against 
the mortgagor, because of the pur¬ 
chaser’s failure to organize a do¬ 
mestic corporation, is not conclusive 
on the Supreme Court of the United 
States in determining the rights se¬ 


cured by the purchaser under such 
decree. 

U.S.—^Julian v. Central Trust Co., N. 
C., 24 S.Ct. 899, 193 U.S. 93, 48 L. 
Ed. 629. 

Jurisdiction as dependent on exist¬ 
ence of federal question: 

Federal courts generally see su¬ 
pra §5 27-43. 

Supreme court on review of deci¬ 
sion of state court sec infra §g 
243-270. 

State decisions as controlling federal 
courts in construction of federal: 
Constitution generally see supra 
fi 186. 

Statutes generally see supra S IS7. 

97. U.S.—Morton Salt Co. v. City of 
South Hutchinson, C.C.A.Kan., 169 
F.2d 897—Crawford v. Duluth St. 
Ry. Co.. C.C.A.W1S., 60 F.2d 212— 
Audas V. Highland Land & Bldg. 
Co., Ky., 206 F. 862, 125 C.C.A. 62. 

U. S. ex rel. Howard v. Ragen, D. 
C.Ill., 69 F.Supp. 374. 

Dalche v. Board of Com’rs of Or¬ 
leans Levee Board, D.C.La., 49 F. 
2d 874. 

D.C.—Operative Plasterers’ and Ce¬ 
ment Finishers' International 
Ass’n of U. 6. and Canada v. Case. 
93 F.2d 66, 68 App.D.C. 43. 

Summary revocation of conditional 
pardon 

In determining whether summary 
revocation of conditional pardon con¬ 
stituted denial of due process of law 
as guaranteed by Fourteenth Amend¬ 
ment, circuit court of appeals was 
not bound by the law of Kentucky. 
U.S.—^Fleenor v. Hammond, C.C.A. 
Ky., 116 F.2d 982, 132 A.L.R. 1241. 
State court’s oharaoterlsation of 
state tax is not binding on federal 
court with respect to its effect under 
the Federal Constitution. 

U.S.—Storaasll v. State of Minnesota, 
Minn., 61 S.Ct. 854, 283 U.S. 67, 75 
L.Ed. 839—Quaker City Cab Co. v. 
Commonwealth of Pennsylvania, 
Pa., 48 S.Ct. 663, 277 U.S. 889, 72 
L.Ed. 927—Louisville Gas & Elec¬ 
tric Co. v. Coleman, Ky., 48 S.Ct 
423, 277 U.S. 32, 72 L.Ed. 770. 

Pierce Oil Corporation v. Hop¬ 
kins. C.C.A.Ark., 282 F. 263, affirm¬ 
ed 44 S.Ct 251, 264 U.S. 137, 08 L. 
Ed. 693. 


98 . U.S.—Quaker City Cab Co. v. 
Commonwealth of Pennsylvania, 
Pa., 48 S.Ct 663, 277 U.S. 389, 72 L. 
Ed. 927—Louisville Gas & Electric 
Co. V. Coleman, Ky., 43 S.Ct. 428, 
277 U.S. 32, 72 L.Ed. 770. 

Norris v. Mayor and City Coun¬ 
cil of Baltimore, D.C.Md., 78 F. 
Supp. 451—^Zalatuka v. Metropoli¬ 
tan Life Ins. Co., D.C.Wis., 14 F. 
Supp. 440, affirmed, C.C.A., 90 F.2d 
230. 

State or private action 

il) Even though Supreme Court of 
Texas had determined that exclusion 
by political party of negroes from 
participation in a primary election 
was private or party action and not 
state action. United States Supreme 
Court was required to pass on that 
question in determining whether 
there had been an unconstitutional 
abridgement of right to vote. 

U.S.—Smith V. Allwright, Tex., 64 S. 
Ct. 767, 321 U.S. 649, 88 L.Ed. 987, 
161 A.L.R. 1110, rehearing denied 
64 S.Ct. 1062, 822 U.S. 769, 88 L.Ed. 
1694. 

(2) Under Fourteenth Amendment 
and Civil Rights Act prohibiting a 
state from denying equal protection 
of the laws, what constitutes state 
action is a federal question on which 
decisions of particular state are not 
conclusive. 

U.S.—Kerr v. Enoch Pratt Free Li¬ 
brary of Baltimore City, D.C.Md., 
54 F.Supp. 614, reversed on other 
grounds, C.C.A., 149 F.2d 212, cer¬ 
tiorari denied 66 S.Ct. 26, 326 U.S. 
721, 90 L.Ed. 427. 

(3) Determination of whether cor¬ 
poration is acting as a state agency 
so as to be subject to constitutional 
restraints on the state Itself, or mere¬ 
ly in a private capacity, requires that 
facts be independently appraised by 
federal court In order to secure uni¬ 
form application of Fourteenth 
Amendment, and hence state deci¬ 
sions, although persuasive, are not 
controlling. 

U.S.—Norris v. Mayor and City Coun¬ 
cil of Baltimore, D.C.Md., 78 F. 
Supp. 451. 

99 . U.S.—Sutton v. Leib, Ill., 72 S. 
Ct 898, 842 U.S. 402, 96 L.Ed. 448, 
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of a contract and whether its obligations have been 
impaired by state legislation.^ It has been held in 
a suit attacking a state statute as violative of the 
Federal Constitution that the validity of the defense 
of res judicata is a federal question.^ 


Thus except in so far as state law is adopted or 
absorbed as part of the federal rule, the federal 
courts apply federal, not state, law in determining 
federal questions pertaining to aliensbanking;^ 
and bonds in determining federal questions per- 


rehearina denied 72 S.Ct. 674, 843 | 
U.S. 921, 96 L.Ed. 1334. j 

1. U.S.—Larson v. State of South 
Dakota, S.D., 49 S.Ct. 196, 278 U.S. 
429. 73 L.Ed. 441. 

City of Meridian v. Southern Bell 
Tel. & Tel. Co., C.A.MIss., 256 F.2d 
83—Florida Power & Light Co. v. 
City of Miami, C.CA.Fla., 98 F.2d 
180, certiorari denied 59 S.Ct. 147, 
305 U.S. 644, 83 L.Ed. 415—Rowe- 
kamp V. Mercantile-Commerce Bank 
& Trust Co., C.C.A.Ark., 72 F.2d 
852—Dial v. Chatman, C.C.A.N.C., 
70 F.2d 21. 

In re Marx, D.C.Ark., 6 F.Supp. 
954. 

City of Tulsa v. Oklahoma Nat¬ 
ural Gas Co., D.C.Okl.. 4 F.2d 399, 
appeal dismissed 46 S.Ct. 17, 269 
U.S. 527, 70 L.Ed. 395. 

Ala.— Corpus Juris oltsd lu Hard v. 

State, 164 So. 77, 80, 228 Ala. 517. 
Ill.—Chicago Rys. Co. v. City of 
Chicago, 126 N.E. 586, 292 Ill. 190, 
error dismissed City of Chicago v. 
Chicago Rys. Co., 42 S.Ct. 95, 267 
U.S. 617, 66 L.Bd. 399. 

Or.—Haberlach v. Tillamook County 
Bank. 293 P. 927, 134 Or. 279. 72 
A.L.R. 1245. 

25 C.J. p 722 note 49 [e], p 837 note 
79, p 849 note 13—12 C.J. p 1057 
note 94. 

Bights of holders of xnualolpal houds 

U.S.—Cone v. Rorick, C.C.A.Fla., 112 
P.2d 894—Moore v. Otis, C.C.A.Okl., 
276 F. 747. 

Prior Judguiut m res judicata 

(1) Rule that, in considering 
whether a state law impairs the 
obligation of a contract, state deci¬ 
sions construing its laws in deter¬ 
mining the existence of the contract, 
etc., are not binding on the federal 
courts does not apply when a prior 
state Judgment is set up as res ju¬ 
dicata. 

U.S.—Stone v. Bank of Kentucky, 
Ky.. 19 S.Ct. 881, 174 U.S. 408, 799, 
43 L.Ed. 1187. 

(2) Where the supreme court of a 
state sustained the validity of an 
order of the state utilities commis¬ 
sion increasing streetcar fares over 
those prescribed in contract ordi¬ 
nances. and a writ of error to the 
Supreme Court of the United States 
was dismissed for want of jurisdic¬ 
tion, the claim that the contract 
rates could not be impaired is fore¬ 
closed, as far as the United States 
district court is concerned. 

U.S.—Chicago Rys. Co. v. Illinois 
Commerce Commission, D.C.I11., 277 
F. 970. 


Djfolsloa of state court eutitled to ve- 
Bpeot 

(1) Decision of the state court is 
entitled to respect and is persuasive. 
U.S.—^Larson v. State of South Dako¬ 
ta, S.D., 49 S.Ct. 196, 278 U.S. 429, 
78 L.Ed. 441. 

Dial V. Chatman, C.C.A.N.C., 70 
F.2d 121. 

(2) Federal courts lean toward an 
agreement with the decision of the 
state court, at least in cases of doubt. 
U.S.—Board of Liquidation of City 

Debt v. Louisiana, La.. 21 S.Ct. 263, 
179 U.S. 622. 45 L.Bd. 347. 

Cone v. Rorick, C.C.A.Fla., 112 F. 
2d 894—Florida Power & Light Co. 
v. City of Miami, C.C.A.Pla., 98 F. 
2d 180, certiorari denied 69 S.Ct. 
147, 305 U.S. 644, 83 L.Ed. 415. 

2. U.S.—Howard v. Ladner, D.C. 
Miss., 116 F.Supp. 783. 

3 . U.S.—Petition of Lieberman, D. 
C.N.Y., 60 F.Supp. 121. 

Adoption of state law as federal rule 
see supra 9 169(3). 

Xu detenuiulug right of alien to 
enter and remain in the United 
States, the common law rather than 
a state statute governs as to the 
age of majority, 

U.S.—Ex parte Petterson, D.C.Minn., 
166 F. 636. 

25 C.J. p 846 notes 91-92. 

Application for oitlsenship 

District court is not obliged to fol¬ 
low decisions of state courts of the 
forum in determining the moral char¬ 
acter of an applicant for citizenship, 
since district court's jurisdiction 
arises from the federal statute on 
naturalization. 

U.S.—^Petition of Lieberman, D.C.N. 
Y., 60 F.Supp. 121. 

Pardon 

Under proviso of Immigration Act 
that provision thereof for deporta¬ 
tion of aliens convicted of crimes in¬ 
volving moral turpitude shall not 
apply to one who has been pardoned, 
alien's position with respect to par¬ 
don was determinable by state law 
under which he had been convicted. 
U.S.—^U. S. ex rel. Forlno v. Garflnkel, 
C.C.A.Pa., 166 F.2d 887. 

4. Vational hanks 

U.S.—^Deltrlck v. Greaney, Mass., 60 

S.Ct. 480, 809 U.S. 190, 84 L.Ed. 
694, rehearing denied Deitrlck v. 
Greaney, 60 S.Ct. 611, 309 U.S. 697, 
84 L.Ed. 1036. 

McCarty v. Gault, D.C.Or., 24 F. 
Supp. 977. 

Authority of national hanks 

U.S.—Coon v. Smith, D.C.I11., 4 F. 
Supp. 960. 


Gonstruotlon of Psdoral Banking 
Cods 

U.S.—^Elliott v. First Inland Nat. 
Bank of Pendleton, D.C.Or., 32 F. 
Supp. 839—Giesy v. American Nat. 
Bank of Portland, D.C.Or., 31 F. 
Supp. 524. 

Trust 

In action in federal court against 
receiver of national bank to enforce 
resulting trust in deposit, state law 
did not govern the question whether 
an actual trust res ever existed by 
augmentation of funds, but court 
must look to the federal decisions. 
U.S.—Ferguson v. Reed, D.C.Pa., 44 
F.Supp. 887. 

Usury 

U.S.—^American Auto Ins. Co. v. Al¬ 
bert, D.C.Minn., 102 F.Supp. 642. 

Xu ease luvolvlug wludiug up of 
affairs of uatloual haak, federal court 
is bound by decisions of federal 
courts. 

U.S.—City of Miami v. First Nat. 
Bank, D.C.Fla., 60 P.2d 267, revers¬ 
ed on other grounds, C.C.A., 68 F. 
2d 661, certificate dismissed First 
Nat. Bank v. City of Miami, 63 S. 
Ct. 693, 289 U.S. 707, 77 L.Ed. 1463 
and 54 S.Ct. 126, 290 U.S. 694, 78 
L.Ed. 523. 

AdxulBlstratlou of assets of lusol- 
▼eut uatloual hauk 
U.S.—Bryant v. Linn County, D.C. 

Or., 27 F.Supp. 562. 

Aoomal of actlou agalust uatloual 
hauk stockholder 

U.S.—Rawlings v. Ray, Ark., 61 S. 
Ct. 473, 312 U.S. 96, 85 L.Ed. 606. 

Fuhllo mouey 

Whether deposit is of public mon¬ 
ey so that national bank may pledge 
its assets as security therefor is a 
federal question not dependent on 
whether such deposit is deemed pub¬ 
lic money under law of state where 
security is given. 

U.S.—Federal Deposit Ins. Corp. v. 

Tremaine, C.C.A.N.Y., 133 F.2d 827. 
S. Bond sxeoutad to stay sxeoutlou 
pending application for writ of cer¬ 
tiorari to Supremo Court of the Unit¬ 
ed States in pursuance of federal 
statute was governed by the federal 
law and not by law of the state. 

Ala.—^Fldellty-Phenlx Fire Ins. Co. 
of New York v. Murphy, 180 So. 
596, 28 Ala.App. 184. 

Where houd glveu lu iajuuotlou 
kotlou in federal court was executed 
under federal statute and federal 
rule, whether attorneys' fees were 
j recoverable on bond would be deter- 
I mined by federal, rather than state, 
i law. 
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taining to declaratory judgments;® employers* lia- | ages;i® and interstate commerceand in deter- 
bility;7 Indians;® injunctions;® interest and dam- ) 


U.S.—Helser v. Woodruff, C.C.A.Okl.. 
128 F.2d 178. 

6. U.S.—^W. R. Grimshaw Co. v, Naz¬ 
areth Literary & Benev. Institu¬ 
tion, D.C.Ark., 113 F.Supp. 664. 

Constmotioa 

(1) Circuit court of appeals in in¬ 
terpreting Federal Declaratory Judg¬ 
ments Act was not bound to cogni¬ 
zance of decisions of state court. 
U.S.—^U. S. Fidelity & Guaranty Co. 

V. Koch, C.C.A.Pa., 102 F.2d 288. 

, ^ 

(2) Decision of Indiana supreme 
court interpreting Indiana Declara¬ 
tory Judgments Act would not bind 
the circuit court of appeals, in inter¬ 
preting the Federal Declaratory 
Judgments Act. 

U.S.—Chase Nat. Bank of City of 
New York v. Citizens Gas Co. of In¬ 
dianapolis, C.C.A.Ind., 113 F.2d 217, 
reversed on other grounds 62 S.Ct. 
15. 314 U.S. 63. 86 L.Ed. 47. 
XSzisteiios of a justioiable contro¬ 
versy within purview of Declaratory 
Judgments Act is to be determined 
by the decisions of the federal courts. 
U.S.—Aralac. Inc. v. Hat Corp. of 
America, C.C.A.Del., 166 F.2d 286— 
Chicago Pneumatic Tool Co. v. 
Ziegler. C.C.A.Pa., 161 F.2d 784. 

7 . U.S.—Chicago, M., St. P. & P. 
R. Co. V. Busby, C.C.A.Mont., 41 F. 
2d 617. 

26 C.J. p 866 note 17 [a]. 

8. HLdlatt lands 

(1) Federal district court for the 
eastern district of Wisconsin was 
not bound by a decision of the Wis¬ 
consin supreme court holding that 
the permission given by the secretary 
of the interior for a right of way to 
construct and maintain a state high¬ 
way through the Menominee Indian 
Reservation destroyed the Indian ti¬ 
tle to that portion occupied by the 
highway. 

U.S.—^Ex parte Konaha, D.C.Wls., 43 
F.Supp. 747, affirmed, C.C.A., Ap¬ 
plication of Konaha, 131 F.2d 737. 

(2) Decisions of Oklahoma su¬ 
preme court, construing federal stat¬ 
ute governing title of Indian lands, 
were not binding on federal courts, 
but were persuasive authority. 

U.S.—Johnson v. U. S., C.C.A.Okl., 64 
F.2d 674, certiorari denied 64 S.Ct. 
68. two cases, 290 U.S. 661, 78 L.Ed. 
566. 

Xnterest on taxes Improperly ooUeot- 
•d ox ladlaiL land 

Where treaty between the United 
States and Pottawatomie nation of 
Indians exempted Indians’ lands 
held In trust from taxation, but a 
Kansas county Improperly collected 
taxes, the question whether the 
county was liable for Interest prior 
to rendition of judgment in suit for 
recovery of taxes was to be deter¬ 


mined nnder the Constitution, trea¬ 
ties. or statutes of the United States 
and not under law of Kansas. 

U.S.—Board of Com'rs of Jackson 
County V. U. S., Kan., 60 S.Ct. 286, 
308 U.S. 343, 84 L.Ed. 313. 
Exemption nnder treaty of Zndlan 
land from state tax 
U.S.—Board of Com’rs of Jackson 
County V. U. S., supra. 

9. U.S.—Greyhound Corp. v. Lead- 
man, D.C.Ky., 112 F.Supp. 237. 

10. U.S.—Board of Com’rs of Jack- 
son County V. U. S., Kan., 60 S.Ct. 
286. 308 U.S. 343, 84 L.Ed. 313— 
Brown v. U. S., Idaho, 44 S.Ct. 92, 
263 U.S. 78, 68 L.Ed. 171. 

Chicago, M., St. P. & P. R. Co. v. 
Busby, C.C.A.Mont., 41 F.2d 617. 
Interest on recovery for property 
taken nnder Ibever Act 
Proceedings instituted in the dis¬ 
trict court by the owners of proper¬ 
ty seized under Lever Act Aug. 10, 
1917, S 10. 40 U.S.St. at L. p 275 c 
62 9 10. 43 U.S.C.A. 9 219 f. by the 
exercise of war powers of the United 
States, to recover just compensation 
for the property so seized are not 
condemnation proceedings, which are 
proceedings by which the govern¬ 
ment in the exercise of its power of 
eminent domain institutes its suit 
against the citizen to acquire title 
to property, so that a rule allowing 
interest in condemnation proceedings 
in conformity to state statutes would 
not require the allowance of interest 
proceedings under the act. 

U.S.—U. S. v. Seaboard Air Line Ry. 
Co., C.C.A.S.C., 280 F. 349, reversed 
on other grounds Seaboard Air 
Line R. Co. v. U. S., 43 S.Ct. 364, 261 
U.S. 299, 67 L.Ed. 664. 

Bcoovsry of double wages under state 
statute 

Question whether the right to re¬ 
cover double wages from a railway 
company which failed to pay wages 
within the time after a discharge 
dxed by Kirby Ark.Dig. 9 6649, as 
amended by Acts 1906, p 637, is a pro¬ 
ceeding brought against the direc¬ 
tor general, and is a question of fed¬ 
eral law, not of state law, so that 
the federal courts are not bound by 
the decision of the supreme court 
of the state that it was not technical¬ 
ly a penalty. 

U.S.—^Missouri Pac. R. Co. v. Ault, 
Ark., 41 S.Ct. 693, 266 U.S. 654, 65 
L.Ed. 1087. 

11. U.S.—^Dealer’s Transport Co. v. 
Werner Transp. Co., C.A.Minn., 203 
P.2d 649—Standard Rice Co. v. 
Southern Pac. Co.« C.CA..Tex., 139 
F.2d 98. 

In re Monongahela Distillery Co., 
D.C.Mlch., 186 F. 220. 

26 C.J. P 866 note 4 , 
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I What eonstltntes Interstate eom- 
meree 

U.S.—Fleming v. Peoples Packing Co., 
D.C.Okl., 42 F.Supp. 868, reversed 
on other grounds, C.C.A., 132 F.2d 
236, certiorari denied 63 S.Ct. 831, 
818 U.S. 774, 87 L.Ed. 1144. 

In re Monongahela Distillery Co., 
D.C.Mich., 186 F. 220. 

Oontraots relating to interstate eom- 
meroe 

A federal court has refused to ap¬ 
ply the law of the state where a 
contract was made in determining 
the validity of a contract held by it 
to relate to interstate commerce, and 
has held that the validity of a con¬ 
tract in interstate commerce made by 
a state corporation is not determined 
by the law of the state, but by gener¬ 
al law. and that if any statute applies 
it must be federal. 

U.S.—Hall Mfg. Co. v. Western Steel 
& Iron Works. Wis., 227 F. 588, 142 
C.C.A. 220, L.R.A.1916C 620. 

Disorimination between interstate 
shippers nnder federal statnte 

Payments by Kansas City, Kan., 
to Missouri produce dealers whose 
business was interstate in character 
to induce them to locate at new 
produce market at Kansas City, 
Kan., where dealers would engage in 
interstate transportation of produce 
over lines of interstate railroad 
would bo within prohibition of El¬ 
kins Act if payments would result 
in discrimination between Interstate 
shippers, notwithstanding primary 
motive of city was to secure tenants 
and not to divert traffic to interstate 
railroad, irrespective of decision by 
highest court of state authorizing 
city to obtain tenants in such man¬ 
ner. 

U.S.—U. S. v. Union Pac. R. Co., D.C. 
Mo.. 32 F.Supp. 917, modified on 
other grounds Union Pac. R. Co. v. 
U. S.. 61 S.Ct. 1064, 313 U.S. 460, 86 
L.Ed. 1463. 

ZXterstate transportation 

Local rules are of no consequence 
in determining validity, meaning, or 
legal effect of contracts of interstate 
transportation, terms of which fed¬ 
eral law prescribes. 

U.S.—^National Garment Co. v. New 
York, C. & St. L. R. Co., C.A.Mo., 
173 F.2d 32. 

Interstate shipments 
State law as to the rights and lia¬ 
bilities of parties to shipments apply 
only to intra-state shipments and 
not to an interstate shipment, as to 
which the rights and liabilities of the 
parties depend on acts of Congress, 
bill of lading and common-law rules 
as accepted and applied in federal 
tribunals. 

Ga.—Brown-Rogers-Dix^oti Co. y. 
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mining federal questions pertaining to licenses 
maritime matters receiverships the rights of 
the United States with respect to its own moneys 
war risk insurance and water and watercours- 
es.^7 

While rights to succession of property are ordi¬ 
narily a matter of state law, as discussed infra § 


189, these rights may be affected by an overriding 
federal policy, as where a treaty makes different 
or conflicting arrangements, in which case the state 
policy must give way.^® Where funds had ac¬ 
cumulated in court as a result of a court stay of 
a rate reduction order of the federal power com¬ 
mission, and the order was subsequently affirmed, 


Southern Ry. Co., 53 S.B.2d 702, 79 
Ga.App. 449. 

Zateritato oarxler; dlroct suit agalAtt 
lasurer 

Where Georgia resident while pas¬ 
senger on bus of common carrier sus¬ 
tained injuries in South Carolina dur¬ 
ing interstate Journey terminating in 
Georgia, act of Congress regulating 
motor common carriers of passengers 
controlled rights and remedies of 
passenger against carrier which had 
qualified with both federal and Geor¬ 
gia authorities and Georgia statute 
permitting Joinder of motor carrier's 
insurer In action against motor car¬ 
rier was inapplicable. 

U.S.—Rogers v. Atlantic Greyhound 
Corp., D.C.Ga., 60 F.Supp. 662. 
Xaterstate tariff 

Bvery question of construction of 
an interstate tariff is a question of 

IL^%-Bernsteln Bros. Pipe & Ma¬ 
chinery Co. V. Denver & R. G. W. 
R. Co., C.A.C 0 I 0 ., 193 F.2d 441. 
STotioe of maiiii 

With respect to Interstate ship¬ 
ments of goods by railroad, question 
of sufficiency of notice of claim for 
damages is a federal question. 

U.S.—Northern Pac. Ry. Co, v. Mac- 
kie, C.A.Wash„ 195 F.2d 641. 

Ijoss of luggage hy bus passenger 
An action by bus passenger for 
value of bag taken by driver at be¬ 
ginning of trip from New York to 
Rhode Island, and subsequently lost, 
involved “interstate commerce,” and 
federal legislation and rules must 
govern. 

N.Y.—Sayles v. Interstate Busses 
Corp., 66 N.Y.S.2d 377, 187 Mlsc. 
286. 

12. Whether law Imposing Uoense 
is nader police or taxing power is 

not concluded as to the federal court 
by a state decision when the validity 
of the law is drawn in question on 
the ground of a conflict with the 
Constitution, etc., of the United 
States. 

U.S.—Pabst Brewing Co. v. Terre 
Haute, C.C.Ind., 98 P. 330. 

13. Karins insnrsnes 

U.S.—Red Top Brewing Co. v. Ma*- 
zottl, D.C.N.Y,, 107 F.Supp. 921, af¬ 
firmed 202 F.2d 481, certiorari de¬ 
nied 73 S.Ct. 941, 846 U.S. 968, 97 
L.Bd. 1378. 

Seamen's insnrsnes 

(1) Where the government, having 


in mind the wartime dangers to 
which seamen are exposed, made pro¬ 
visions for insurance for seamen, the 
provisions were rooted in constitu¬ 
tional provisions giving federal 
courts admiralty and maritime Juris¬ 
diction and were to be uniformly con¬ 
strued and enforced without refer¬ 
ence to state statutes or state court 
rulings. 

U.S.—Gulf Oil Corp. V. Lastrap, D.C. 
Tex., 48 F.Supp. 947. 

(2) Where federal law required 
that insurance be carried on the life 
of all seamen, the question of “insur¬ 
able interest” was held to be govern¬ 
ed by federal law. 

U.S.—Gulf Oil Corp. ▼. Lastrap, D.C. 

Tex., 48 F.Supp. 947. 

14. QnaUftoatiox of receiver 

A state statute prohibiting the 
appointment of nonresidents of the 
state as receivers applies only to its 
own courts, and cannot control the 
action of a federal court. 

U.S.—^Defiance v. McGonigale, Ohio, 
160 P. 689, 80 C.C.A. 425, certiorari 
denied 28 S.Ct. 264, 207 U.S. 585, 52 
L.Ed. 352. 

Beoeiver oa stockholder's hill 

Federal court has power to appoint 
a receiver on a stockholder's bill, to 
determine a corporation’s solvency, 
and distribute Its assets, and no state 
statute can impair or destroy that 
power. 

U.S.—O'Neil V. Welch, Pa., 246 F. 261, 
167 C.C.A. 463. 

Directing receiver to pay taxes 
A decision by the state court that 
a receiver appointed by it need not 
pay personal property taxes assessed 
against the property does not pre¬ 
vent the federal court from direct¬ 
ing Its receiver to pay such taxes 
in recognition of the benefits received. 
U.S.—Bear River Paper & Bag Co. v. 
Petoskey. Mich., 241 F. 53, 164 C.C. 
A. 63. 

Bight of ssonroa orsditor to roooivs 
divldcaOs 

State laws relating to Insolvency 
and assignments for creditors do not 
control the federal courts, In re¬ 
ceivership cases, with respect to the 
right of a creditor holding collater¬ 
al security to receive dividends with¬ 
out first surrendering the collateral. 
U.S.—London & San Francisco Bank 
V. Williamette Steam-Mill, Lum¬ 
bering A Mfg. Co., eCCal., 80 F. 
226. 

16. Or.—In rs Liquidation of Bank 

360 


of Woodburn, 42 P.2d 740, 149 Or. 
649. 

Actions involving United States gen¬ 
erally see infra S 1698. 

16. Z&saalty of soldier 

Illinois statute defining the word 
“Insane” is not exclusive, and where 
question was whether former soldier 
was insane within federal statute, 
the state law was not controlling. 
U.S.—Taylor v. U. S., D.C.Ark., 118 
F.Supp. 143—Hilbert v. U. S.. D. 
C.I11., 43 F.Supp. 838. 

17. Navigable waters 

(1) A holding under state law as 
to a navigable river is not determina¬ 
tive of navigability under federal 
law. 

U.S.—State of Wis. v. Federal Pow¬ 
er Commission. C.A.Wls., 214 F.2d 
334, certiorari denied 75 S.Ct. 124, 
348 U.S. 883, 99 L.Ed. 694. 

(2) Decision of the supreme court 
of the state of Oklahoma in an ac¬ 
tion between private parties that It 
would not set aside a verdict finding 
that the Red River was a navigable 
stream because it was based on con¬ 
flicting evidence can hardly be re¬ 
garded as persuasive in a suit be¬ 
tween the United States and the state 
to determine ownership of the bed 
of the stream, which depends on 
whether it is navigable. 

U.S,—State of Oklahoma v. State of 
Texas, 42 S.Ct. 406, 258 U.S. 574, 66 
L.Ed. 771, modification of opinion 
denied 43 S.Ct. 261, 260 U.S. 711, 67 
L.Ed. 476. 

(3) A decision of a state supreme 
court that a river was not navigable 
Is not conclusive on a federal court 
having different evidence before It. 
U.S.—^Economy Light A Power Co. v. 

U. S., Ill., 41 S.Ct. 409, 266 U.S. 118, 
65 L.Ed. 847. 

(4) Question of title to beds of 
streams, where dependent on ques¬ 
tion of navigability, is one for de¬ 
termination by federal courts. 

U.S.—U. S. V. Champlln Refining Co., 
C.C.A.Okl., 156 F.2d 769, affirmed 
67 S.Ct. 1846, 831 U.S. 788, 91 L.Ed. 
1818, rehearing denied 67 S.Ct. 1727, 
881 U.S. 809, 91 L.Ed. 1872—U. S. v. 
Central Stockholders’ Corporation 
of Vallejo. C.C.A.Cal.. 62 F.2d 322, 
followed In, C.CJI., U. S. v. Charles 
S. Howard Co., 52 F.2d 840. 

18. U.S.—Clark v. Allen, Cal., 67 B. 
Ct. 1431, 831 U.S. 608, 91 L.Ed. 1631, 
170 A.L.B. 963. 
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federal law governs as to the right of the companies | § 169(5). ■■■■■ —— Particular Statutes 


subject to the jurisdiction of the commission to 
share in the fund, but since the relations of such 
companies and their customers are governed by local 
law, local law controls as to the rights of the cus¬ 
tomers to share in the fund.^® 

The construction of a compact between states 
sanctioned by Congress under the compact clause 
of the Federal Constitution presents a federal ques- 
tion.2® Thus, federal law governs as to whether 
or not a corporation created pursuant to such a 
compact is subject to suit ,21 and as to the extent of 
the waiver of immunity from suit to be inferred 
from a provision that such corporation may sue 
and be sucd .22 


Federal law haa been applied In actlona arlalnp undar 
various federal etatutee, such ae the Federal Employers’ 
Liability Act, the Fair Labor Standards Act, and the 
Social Security Act, and state statutes and court deci¬ 
sions have been regarded as not controlling except in so 
far as state law has been adopted as the federal rule. 

The rules that questions arising under federal 
statutes are federal questions, as discussed supra $ 
169(3), to be determined by federal law, and that 
state statutes and court decisions are not applicable 
in the determination of such questions unless, as 
stated supra § 169(2), state law has been adopted 
as the federal rule, have been applied in cases aris¬ 
ing under a great variety of federal statutes includ¬ 
ing the Agricultural Adjustment Act,23 anti-trust 
statutes,24 Federal Civil Rights Act,26 Death on the 


19. U.S.—Federal Power Commis¬ 
sion V. Interstate Natural Gas Co.. 
69 S.Ct. 775. 336 U.S. 677. 93 L.Bd. j 
896. 

20. U.S.—Petty V. Tennessee-MIs- 
souri Bridge Commission, Mo, 79 
S.Ct. 785, 369 U.S. 275. 3 L.Ed.2d 
S04—Delaware River Joint Toll 
Bridge Commission, Pennsylvania- 
New Jersey v. Colburn, N.J., 60 S. 
Ct. 1039. 310 U.S. 419, 84 L.Ed. 
1287. 

21. U.S.—Petty V. Tennessee-Mia- 
souri Bridge Commission, Mo., 79 S. 
Ct. 786, 359 U.S. 275, 3 L.Ed.2d 804. 

22. U.S.—Petty V. Tennessee-Mis- 
souri Bridge Commission, supra. 

23. U.S.—New York State Guern.soy 
Breeders’ Co-op. v. Wickard, C.C.A. 
N.T., 141 F.2d 805, 153 A.U.R. 1165, 
certiorari denied 66 S.Ct. 68, 323 U. 
S. 726, 89 U.Ed. 682. 

Set off of tax 

Local state law was applicable in 
determining whether federal govern¬ 
ment was entitled to set off against 
an amount owed by government on 
contracts for materials sold, an 
amount representing processing taxes 
on raw cotton which had been includ¬ 
ed in bid price of supplies sold to the 
government under prior contracts, 
and had not been paid by the seller as 
contemplated by those contracts. 

U.S.—Suncook Mills v. U. S., D.C. 
Mass., 44 P.Supp. 744. 

24 . U.S. — Bertha Bldg. Corp. v. Na¬ 
tional Theatres Corp., C.A.N.Y., 269 
P.2d 785. 

Purposes attributable to the federal 
anti-trust laws must be governed by 
federal law. 

U.S.—Bertha Bldg. Corp. v. National 
Theatres Corp., C.A.N.Y., 269 P.2d 
785. 

Nature of the cause of action cre¬ 
ated and granted by the Sherman 


Anti-Trust Act is to be determined 
by the federal decisions. 

U.S.—Electric Theater Co. v. Twen¬ 
tieth Century-Fox Film Corp., D.C. 
Mo., 113 F.Supp. 937—Wolf Sales 
Co. V. Rudolph Wurlitzer Co., D.C. 
Colo. 105 F.Supp. 606—Wlnkler- 
Koch Engineering Co. v. Universal 
Oil Products Co., D.C.N.Y., 100 F. 
Supp. 16. 

Survival of action held a federal 
question 

U.S.—Barnes Coal Corp. v. Retail 
Coal Merchants Ass’n, C.C.A.Va., 
128 P.2d 645. 

When cause of action accrues is a 

federal question. 

U.S.—^Winkler-Koch Engineering Co. 
V. Universal Oil Products Co. 
(Del.), D.C.N.T., 100 F.Supp. 16. 

Damages is a federal question. 

U.S.—Winkler-Koch Engineering Co. 
V. Universal Oil Products Co. 
(Del.), supra. 

Question of collateral estoppel aris¬ 
ing in action and counterclaim based 
on Sherman Act would be determined 
by federal law. 

U.S.—Partmar Corp. v. Paramount 
Pictures Theatres Corp., Cal., 74 S. 
Ct. 414. 347 U.S. 89. 98 L.Ed. 532, re¬ 
hearing denied 74 S.Ct. 627, 347 U. 
S. 931, 98 L.Ed. 1083. 

Bestraint of trade 

In determining whether restraints 
of trade are illegal under the Sher¬ 
man Act, federal rather than state 
decisions are controlling. 

U.S.—U. S. V. National Football 
League, D.C.Pa., 116 F.Supp. 319. 

Price fixing 

Extent a patentee may go in price 
fixing is a federal question to be re¬ 
solved by decisions of the federal 
courts. 

U.S.—Cummer-Graham Co. v. 
Straight Side Basket Corp., C.C.A. 
Tex., 142 F.2d 646, ^rtiorari denied 
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66 S.Ct. 60, 323 U.S. 726, 89 L.Ed. 
683. 

interest 

Where action for damages was 
predicated on federal anti-trust laws 
and jurisdiction of federal courts was 
not invoked by reason of diversity of 
citizenship, Illinois Interest Act was 
inapplicable. 

U.S.—Milwaukee Towne Corp. v. 
Loew’s, Inc., C.A.Ill., 200 F.2d 17, 
certiorari denied 73 S.Ct. 660, 345 
U.S. 909, 97 L.Bd. 1346. 

Attorney’s rights 

In action under Sherman and Clay¬ 
ton Acts, law of state wherein the 
action was brought controlled ques¬ 
tion of whether contingent fee con¬ 
tract gave attorneys power coupled 
with an interest In the lawsuit to 
permit them to maintain action op ap¬ 
peal in their own behalf. 

U.S.—First Iowa Hydro Elec. Co-op. 
v. lowa-Illinois Gas & Elec. Co., C. 
A.Iowa, 245 F.2d 630. 

25. U.S.—Cobb V. City of Malden, C. 

A.Mass., 202 F.2d 701. 

Immunity of state officials from 
liability under the federal Civil 
Rights Act for depriving a citizen of 
rights granted by the Federal Con¬ 
stitution and the extent of the immu¬ 
nity are que.stion8 of federal law. 
U.S.—Tenney v. Brandhove, Cal., 71 
S.Ct. 783, 841 U.S. 367, 96 L Ed. 
1019, rehearing denied 72 S.Ct. 20, 
342 U.S. 843, 96 L.Ed. 637. 

Stift v. Lynoh, C.A.I11., 267 F.2<1 
237—Nelson v. Knox, C.A.Mich.. 
256 F.2d 312. 

False arrest and imprisonment 

In action for damages for alleged 
malicious false arrest and false im¬ 
prisonment of plaintiff by defendants 
pursuant to alleged conspiracy which 
allegedly deprived plaintiff of his 
rights guaranteed under the Four¬ 
teenth Amendment, federal law and 
not state law controlled. 

U.S.—Watkins v. Oaklawn Jockey 
Club, C.A.Ark., 183 F.2d 440. 
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High Seas Act,*® Federal Employees Group In- | Act.*® Federal, rather than state, law, except to 
surance Act,**^ and the Federal Employers Liability | the extent that state law has been adopted as the 


ae. U.S.—Lawson v. U. S.. D.C.N.T., 
88 F.Supp. 706, modifled on other 
grounds, C.A., 192 F.2d 479, certio¬ 
rari denied 72 S.Ct. 686, 343 U.S. 
904, 96 L.Ed. 1323. 

ar. U.S.—Tatum v. Tatum, C.A.CaI., 
341 F.2d 401. 

**Wldow” construed to mean “law- 
?ul widow” in accordance with con¬ 
struction of such term in analogous 
National Service Life Insurance Act. 
U.S.—Tatum v. Tatum, supra. 

**Chlld** ^ 

(1) New Jersey law, so far as 
applicable, would be applied in de¬ 
termining whether divorced father’s 
child who had been adopted in New 
Jersey, with father's consent, by di¬ 
vorced wife’s new husband, was child 
of father so as to be entitled to pay¬ 
ment of federal employees’ group 
life insurance on death of father, 
who was a covered federal employee. 
U.S.—La Bove v. Metropolitan Life 

Ins. Co., C.A.N.J., 264 F.2d 233. 

(2) Law of Virginia, of which de¬ 
ceased was a resident, controlled in 
determining whether child of a biga¬ 
mous marriage was a "child” within 
meaning of the Act so as to be enti¬ 
tled to proceeds of policy. 

U.S.—Grove v. U. S., D.C.Va., 170 F. 
Supp. 176. 

88. U.S.—Dow V. Carnegie-Illinois 
Steel Corp„ C.C.A.Pa., 165 F.2d 777 
—Louisiana & Arkansas Ry. Co. 
V. Pratt, C.C.A.La., 142 r.2d 847, 
163 A.L.R. 851. 

Northern Pac. Ry. Co. v. Zon- 
telll Bros., Inc., D.C.Minn., 161 F. 
Supp. 769—Collett v. Louisville & 
N. R. Co., D.C.Ill., 81 F.Supp. 428. 
Cal.—Union Pac. R. Co. v. Zimmer, 
197 P.2d 363, 87 C.A.2d 624. 

Bights oreatsd by Federal Employ¬ 
ers’ Liability Act are federal rights. 
Xj.s.—^Watkins v. Thompson, D.C.Mo., 
72 F.Supp. 958. 

XTaifonn lAtexpretatloiL vqjiiva 
A personal injury suit under the 
Federal Employers' Liability Act 
rests on right granted by federal 
laws which require uniform inter¬ 
pretation. 

U.S.—^Whitmarsh v. Pennsylvania R. 
Co., D.C.Pa., 61 F.Supp. 860. 

Oosnmoa-law teems 

Interpretation of Federal Employ¬ 
ers' Liability Act is a matter of fed¬ 
eral law and not governed by state 
decisions even when it speaks In 
words of the common law. 

U.S.—Ricketts v. Pennsylvania R. 
Co.. C.C.A.N.T.. 158 F.2d 767, 164 
A.L.R. 387. 

ChefCey v. Pennsylvania R. Co., 
D.C.Pa., 79 F.Supp. 252. 


Federal deolsioas are ooatroUlag 

in interpreting Federal Employers’ 
Liability Act. 

U.S.—^Lukon V. Pennsylvania R. Co., 
C.C.A.Pa., 131 F.2d 827. 

Christian v. Southern Ry. Co., D. 
C.S.C., 161 F.Supp. 192—^Watkins 
v. Thompson, D.C.Mo., 72 F.Supp. 
953. 

Ala.—Atlanta, B. & C. R. Co. v. Cary, 
35 So.2d 669, 260 Ala. 675. 

Pa.—Nicholas v. Heading Co., 24 A. 
2d 63, 147 Pa.Super. 308. 

What oonatltutes aagligeno# for 
purposes of Federal Employers’ Lia¬ 
bility Act is federal question, not 
varying in accordance with differing 
conceptions of negligence applicable 
under state and local laws for other 
purposes, and federal decisional law 
formulating and applying concept 
governs. 

U.S.—Rogers v. Missouri Pac. R. Co., 
Mo., 77 S.Ct. 443, 469, 362 U.S. 600. 
621, 1 L.Ed.2d 493. 616, rehearing 
denied 77 S.Ct. 808, 363 U.S. 943, 1 
L.Ed.2d 764—Urle v. Thompson, 
Mo.. 69 S.Ct. 1018, 337 U.S. 163, 93 
L.Ed. 1282, 11 A.L.R.2d 262—Bailey 
V. Central Vermont R. Co., 63 S. 
Ct. 1062, 319 U.S. 350, 87 L.Ed. 1444, 
conformed to 36 A.2d 365, 113 Vt. 
433—Chesapeake & Ohio R. Co. v. 
Kuhn, Ohio. 52 S.Ct. 45, 284 U.S. 
44, 76 L.Ed. 167—St. Louis, I. M. & 
S. R. Co. V. MeWhirter, Ky., 33 S. 
Ct. 858, 229 U.S. 265, 67 L.Ed. 1179. 
Mo.—Stone v. New York, C. & St. L. 

R. Co., 249 S.W.2d 442, reversed on 
other grounds 73 S.Ct. 368, 344 U. 

S. 407, 97 L.Ed. 441, rehearing de¬ 
nied 73 S.Ct. 639, 345 U.S. 914, 97 
L.Ed. 1348. 

Whether employe# was famished 
a safe place to work is a federal 
question. 

U.S.—Woodington v. Pennsylvania R. 
Co.. C,A.N.Y., 236 F.2d 760, certio¬ 
rari denied 77 S.Ct. 362, 362 U.S. 
970, 1 L.Ed.2d 324. 

N.C.—Hill V. Atlantic Coast Line R. 
Co., 67 S.E.2d 781, 231 N.C. 499, cer¬ 
tiorari denied 71 S.Ct. 42, 340 U.S. 
814, 95 L.Ed. 598. 

Zaoldeats of employoe’s rights 

State laws are not controlling in 
determining what are incidents of 
federal rights given to employees un¬ 
der Federal Employers’ Liability Act, 
but, in order to avoid defeating by 
states of federally declared stand¬ 
ard and to give uniform application 
of Act throughout country, such in¬ 
cidents must be determined accord¬ 
ing to a uniform federal law. 

U.S.—^Dice v. Akron, Ohio, C. & Y. R. 
Co., 72 S.Ct. 312, 342 U.S. 869, 96 
L.Ed. 398. 

I Bmploymsat 

I (1) In determining question of em¬ 
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ployment within meaning of Federal 
Employers’ Liability Act, decisions 
of federal, rather than state, courts 
govern. 

U.S.—Byrne v. Pennsylvania R. Co., 
D.C.Pa., 169 F.Supp. $55, affirmed 
262 F.2d 906. 

(2) Question whether individual 
whose act caused death of employee 
of interstate carrier was an employee 
of the Interstate carrier was to be 
determined under the principles of 
law enunciated by federal courts 
rather than statutes and decisions 
of state in which death occurred. 
U.S.—Lovett V. Calloway, D.C.Ga., 69 

F. Supp. 532. 

DeolsionB of state courts 

(1) Decisions of state court apply¬ 
ing Federal Employers’ Liability 
Act, while persuasive, are not bind¬ 
ing on federal courts. 

U.S.—Briggs V. Pennsylvania R. Co., 
C.C.A.N.Y.. 163 F.2d 841, 163 A.L. 
R. 1281—Spokane, P. & S. Ry. Co. 
v. Martin, C.C.A.Wash., 80 F.2d 
322. 

Pa.—^Nicholas v. Reading Co., 24 A. 
2d 63, 147 Pa.Super. 308. 

(2) State decisions with respect to 
assumption of risk of violation of 
employer’s rules are not authorita¬ 
tive in cases under Federal Employ¬ 
ers’ Liability Act. 

U.S.—Pacheco v. New York, N. H. & 
H. R. Co., C.C.A.N.Y., 16 F.2d 407. 

Validity and effect of releases un¬ 
der Federal Employers’ Liability Act 
raise federal questions to be deter¬ 
mined by federal, rather than state, 
law. 

U.S,—^Dice V. Akron, C. & Y. R. Co., 
Ohio. 72 S.Ct. 312, 342 U.S. 359, 96 
L.Ed. 398. 

Chicago & N. W. Ry. Co. v. Curl, 

C. A.Minn., 178 F.2d 497—Irish v. 
Central Vt. Ry., C.C.A.Vt., 164 F.2d 
837—Thompson v. Camp, C.C.A. 
Tenn., 163 F.2d 396, certiorari de¬ 
nied 68 S.Ct. 458, 333 U.S. 831, 92 
L.Ed. 1116, and 68 S.Ct. 459. 333 
U.S. 831, 92 L.Ed, 1116, motion sus¬ 
tained 167 P.2d 733, certiorari de¬ 
nied 69 S.Ct. 48, 336 U.S. 824. 93 L. 
Ed. 378—Ricketts v. Pennsylvania 
R. Co., C.C.A.N.Y.. 163 P.2d 767, 
164 A.L.R. 387. 

Collett V. Louisville & N. R. Co., 

D. C.Ill., 81 F.Supp. 428. 

Cal.—^Union Pac. R. Co. v. Zimmer, 
197 P.2d 363, 87 C.A.2d 524. 

Utah.—^Klrchgestner v. Denver & R. 

G. W. R. Co.. 218 P.2d 686, 118 Utah 
20, reversed on other grounds 233 
P.2d 699, 118 Utah 41. 

Xatexest 

(1) Item of accrued interest pre¬ 
sents a question of "substantive law” 
for purpose of determining whether 
right to interest in action under 
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federal rule, has also been applied in cases arising I men's and Harbor Workers' Compensation Act,*® 
under the Fair Labor Standards Act,*® Longshore- 1 National Housing Act,*^ Housing and Rent Act,** 


Federal Employers' Liability Act is 
controlled by state law or federal 
law. 

U. S.—Louisiana & Arkansas Ry. Co. 

V, Pratt, C.C.A.La., 142 F.2d 847, 

153 A.L.R. 851. 

(2) Where Federal Employers* Lia¬ 
bility Act contained no provision 
with respect to interest, the meas¬ 
ure of damages in action under the 
Act was to be settled according to 
general principles of law as admin¬ 
istered in federal courts at the time 
of enactment, except as modified by 
doctrine of Erie Railroad Company 

V. Tompkins. 

U.S.—Louisiana & Arkansas Ry. Co. 

V. Pratt, supra. 

(3) Where, at time Federal Em¬ 
ployers’ Liability Act was enacted. 
Interest was not allowable on claims 
for personal injuries until amount 
of damages had been Judicially as¬ 
certained, the silence of the Act on 
subject of interest could not be con¬ 
strued as leaving the subject unlegis¬ 
lated on in the Act, but was indica¬ 
tive of considered purpose that no 
interest should be allowed in actions 
under the Act prior to verdict, and 
state statutes on measure of dam¬ 
ages were superseded in so far as 
they were in conflict with the fed¬ 
eral Act. 

U.S.—Louisiana & Arkansas Ry. Co. 

V. Pratt, supra. 

(4) Interest is not allowed on re¬ 
covery in personal injury action un¬ 
der Federal Employers’ Liability Act, 
state statutes not being controlling. 
U.S.—-Chicago, M., St. P. & P. R. Co. 

V. Busby, C.C.A.Mont., 41 F.2d 617. 

Evidence 

(1) Jury’s right to draw inferences 
from evidence in action in federal 
district court under Federal Em¬ 
ployers’ Liability Act and sufficiency 
of that evidence to support a verdict 
are "federal questions’’ on which 
federal decisions are controlling. 

U.S.—Jesionowski v. Boston & M. R. 

R., Mass., 67 S.Ct. 401, 329 U.S. 452, 

91 L.Ed. 416, 169 A.L.R. 947. 

(2) Requirement of uniformity of 
Interpretation of the Federal Em¬ 
ployers’ Liability Act extends to the 
type of proof necessary for judg¬ 
ment, since the question of burden 
of proof is a matter of substance. 
U.S.—Whitmarsh v. Pennsylvania R. 

Co., D.C.Pa., 61 F.Supp. 850. 

aScMnira of daanagas 

In actions under Federal Employ¬ 
ers’ Liability Act, rights and reme¬ 
dies of the parties as to measure of 
damages and alleged duty of appel¬ 
late courts to reduce an excessive 
verdict are not fixed by state law, 
although the Act contains no rule by 
which damages should be measured, 


and under Seventh Amendment pre¬ 
serving right of trial by Jury, court 
of appeals could not reverse for ex¬ 
cessiveness of verdict. 

U.S.—Texas Paclflc-Missouri Pac. 

Terminal R. of New Orleans v. 
Welsh, C.A.La.. 179 P.2d 880. 
Oontsllmtion 

Where railroad company settled 
claim against it under Federal Em¬ 
ployers' Liability Act, state law ap¬ 
plied as to its right to contribution 
from other tort-feasor, but state law 
limiting amount of recovery for 
wrongful death did not apply. 

U.S.—Northern Pac. Ry. Co. v. Zon- 
telli Bros.. Inc., D.C.Minn., 161 F. 
Supp. 769. 

Bight of iademalty based on. oon- 
traet is governed by state law. 

U.S.—Kelly v. Pennsylvania R. Co., 
D.aPa., 7 F.R.D. 624. 

Snit by out-of-state administrator 
An administratrix who qualified un¬ 
der Tennessee law could not main¬ 
tain action in Kentucky under Fed¬ 
eral Employers’ Liability Act to 
recover for death of intestate in 
Tennessee, where there was no stat¬ 
ute in Kentucky authorizing an ac¬ 
tion under such Act by foreign ad¬ 
ministrator. 

U.S.—Reynolds v. Cincinnati, N. O. & 
T. P. Ry. Co., D.C.Ky., 77 F.R.D. 
165. 

XUterstate commerce 

Where employee of Interstate rail¬ 
road brought action in federal dis¬ 
trict court under the Federal Em¬ 
ployers’ Liability Act, and railroad 
company claimed court had no Ju¬ 
risdiction over subject matter on 
the ground that work was performed 
in intra-state commerce, court would 
examine law of state in which acci¬ 
dent occurred in determining wheth¬ 
er work was intra-state in charac¬ 
ter to avoid, if possible requiring 
the employee to seek a non-existent 
remedy in the state courts. 

U.S.—Brainard v. Atchison, T. & S. 
P. Ry, Co., D.C.Kan., 87 F.Supp. 
921. 

29. U.S.—Tennessee Coal, Iron & R. 
Co. V. Muscoda Local No. 123, etc., 
C.C.A.Ala., 137 F,2d 176. 

Belatioaship subject to statute 
In interpreting the Fair Labor 
Standards Act, local state decisions 
refiecting on the relationship created 
by a contract, although instructive, 
are not conclusive on a federal court 
in determining whether that rela¬ 
tionship is of such nature that one 
of the parties to contract is or is not 
subject to terms of the Act, 

U.S.—^Walling V. McKay, D.C.Neb., 
70 F.Supp, 160, affirmed, C.C.A., 
McComb V. McKay, 164 F.2d 40. 
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Interest 

Right to interest, as in an action 
for overtime wages and liquidated 
damages under the Fair Labor Stand¬ 
ards Act, is a matter of local law. 
U.S.—Rigopoulos V. Kervan, D.C.N. 

Y., 63 F.Supp. 829. 

Attachment 

Question whether action under 
Fair Labor Standards Act to recov¬ 
er overtime compensation from for¬ 
eign corporation was based on a con¬ 
tract within Ohio statute authoriz¬ 
ing attachment in an action against 
foreign corporation arising on con¬ 
tract was governed by Ohio law. 

U.S.—^Northwestern Yeast Co. V. 

Broutin, C.C.A.Ohio, 133 F.2d 623. 

30. State decisions 

(1) Although language and intend¬ 
ed purpose of state compensation 
law and the Longshoremen’s and Har¬ 
bor Workers’ Compensation Act are 
similar, state decisions, although 
helpful, are not authoritative in the 
construction of latter statute in dis¬ 
trict court. 

U.S.—lacone v. Cardillo, D.C.N.Y., 104 

F.Supp. 675, affirmed, C.A., 208 F. 

2d 696. 

(2) With respect to determination 
of annual earnings, interpretation 
given New York compensation law 
by state’s highest court was adopted 
in Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act. 

U.S.—Luckenbach S. S. Co. ▼. Mar¬ 
shall, D.C.Or., 49 F.2d 625. 

31. Mortgage foreclosarc 

In action by the government to 
foreclose an FHA mortgage and for 
appointment of receiver to take over 
the assets and collect rents, the fed¬ 
eral policy to protect treasury and 
to promote the security of federal 
investment which in turn promotes 
the prime purpose of the Housing 
Act was predominant, and local rules 
limiting the effectiveness of the rem¬ 
edies available to the United States 
for breach of a federal duty could 
not be adopted. 

U.S.—^U. S. V. View Crest Garden 

Apts.. Ino., C.A.Wash., 268 F.2d 

380. 

32. U.S.—^Aarons v. U. S., C.AMo., 

200 F.2d 828. 

Cooperative 

In determining whether purchas¬ 
ers of interest in apartment struc¬ 
tures located in Missouri would, un¬ 
der deeds of conveyance and under 
restrictions and plan of operation 
provided In plural residence declara¬ 
tion, constitute a "cooperative asso¬ 
ciation" within provision of the Hous¬ 
ing and Rent Act relating to evictions 
by. such associations, the Incidents 
of title are governed by Missouri law 
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and the meaningr and application of 
the Housing and Rent Act is control¬ 
led' by federal law. 

U.S.—Woods V. Petchell, C.A.Mo.. 176 

F.2d 202. 

Bnrrender of apartment 

Whether tenant from month-to- 
month surrendered apartment after 
it had been rendered uninhabitable 
by lire and hence was not entitled un¬ 
der Emergency Price Control Act to 
possession thereof after premises had 
been repaired must be determined in 
accordance with state law. 

U.S.—Creedon v. Lampadusa, D.C.N. 

Y., 81 F.Supp. 697. 

S3. U.S.—Francis V. Southern Pac. 

Co., Utah, 68 S.Ct. 611. 833 U.S. 

445. 92 UEd. 798. 

Xdability for negllgreSLee to one rid¬ 
ing on a free pass 

(1) In view of the long and well- 
settled construction of the Hepburn 
Act limiting Issuance of free passes 
by common carrier plus reenactment 
of the free-pass provision without 
change of the established judicial 
interpretation, federal decisions that 
the free-pass provision was a regu¬ 
lation of Interstate commerce con¬ 
trolling to the exclusion of state law 
and state policies have become a 
part of the Act, and apply in de¬ 
termining carrier's liability for ordi¬ 
nary negligence resulting in fatal 
injuries to employee riding on a free 
pass which purported to absolve car¬ 
rier from liability. 

U.S.—Francis v. Southern Pac. Co., 

supra. 

(2) In action by employee of in¬ 
terstate bus carrier for injuries suf¬ 
fered by him and his wife while rid¬ 
ing as passengers on passes issued 
without charge pursuant to employ¬ 
ment contract, issue as to whether 
employee and his wife were “passen¬ 
gers for hire” was resolved by fed¬ 
eral, and not by state, law, and if 
passes were determined not to be 
gratuitous, and cOnaeQuently not sub¬ 
ject to clause providing for em¬ 
ployee's waiver of carrier’s liability 
fact that employee’s wife was not 
an employee of carrier was unim¬ 
portant. 

U.S.—^Martin v. Greyhound Corp., C. 

A.Tenn., 227 P.2d 601, 66 A.U.B.2d 

761, certiorari denied 76 S.Ct. 667, 

360 U.S. 1013, 100 li.Ed. 873. 

(3) Court, when determining legal 
effect of condition contained in In¬ 
tra-state pass under which plaintilTe 
intestate was ti^veling on defend¬ 
ant's train at time he received fatal 
injuries, would look to the law of 
New York where the pass was Issued 
and the accident occurred, and cases 
under Hepburn Act relating to ex¬ 


tent of rights of persons to whom 
interstate passes were issued were 
not controlling. 

U.S.—Olsen v. Draper, D.CJ^.T., 112 
F.Supp. 869. 

(4) lAW of West Virginia, in which 
train derailment occurred, causing 
injury to intra-state passenger trav¬ 
eling on trip pass, governed both 
effect to be given condition printed 
on pass that passenger released rail¬ 
road company from liability for per¬ 
sonal Injury to her from whatever 
cause and the degree of care owed 
her by company. 

U.S.—^Alderman v. Baltimore & O. 
R. Co., D.aW.Va.. 113 F.Supp. 881. 

Bills of lading 

(1) Clauses of uniform bill of lad¬ 
ing, prescribed by Congress and in¬ 
terstate commerce commission in ex¬ 
ercise of the commerce power, gov¬ 
ern the rights of parties to an Inter¬ 
state shipment and have the force of 
federal law. 

U.S.-—^Northern Pac. Ry. Co. v. As¬ 
sociated General Contractors of N. 
D., D.C.N.D.. 162 F.Supp. 126. 

(2) Validity and proper construc¬ 
tion of a bill of lading covering an 
interstate shipment is governed by 
federal law. 

U.S.—Tuschman v. Pennsylvania R. 
Co., C.A.Pa„ 230 F.2d 787—Thomp¬ 
son v. James G. McCarrlck Co.. C. 
A.Tex., 206 F.2d 897—National Gar¬ 
ment Co. V. New York, C. & St. L. 
R. Co,. C.A.Mo., 173 F.2d 32—Com¬ 
modity Credit Corp. v. Norton, C. 
C.AN.J., 167 F.2d 161. 

(3) What constitutes a “claim in 
writing," within bill of lading provi¬ 
sion requiring claim for loss to be 
filed in writing, and whether there 
may be a waiver or an estoppel dis¬ 
pensing with necessity of compli¬ 
ance with such a condition, are fed¬ 
eral questions on which United States 
Supreme Court has Anal word. 

U.S.—Insurance Co. of North Ameri¬ 
ca V. Newtowne Mfg. Co., C.A.Mass., 
187 F.2d 676. 

Oamaok. AmaadsnMt, regulating 
carrier’s power to limit liability for 
carriage of property in interstate 
commence, manifest such a compre- 
henlsive plan that there is no room 
for state regulation: and, therefore, 
in railroad company’s action against 
circus, federal court would look to 
federal law to determine validity of 
contract provisions requiring circus 
to indemnify railroad company for 
liability imposed on it for Injuries 
sustained by Its employees in con¬ 
nection with transportation of cir-< 
cus* train. 

U.S.—Chicago & N. W. Ry. Co. ▼. 
Davenport, O.A.Tex.. 206 F.2d 689, 
certiorari denied 74 S.Ct. S20« 846 
U.S. MO, 98 Um. 422. j 
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In action by carrier against ship¬ 
per to recover under the Interstate 
Commerce Act fOr undercharges for 
carrying freight by motor vehicle in 
interstate commerce, carrier was en¬ 
titled to interest, irrespective of state 
law, on amount of undercharges from 
the dates when the undercharges took 
place. 

U.S.—^T. & M. Transp. Co. v. S. “W. 
Shattuck Chemical Co., C.C.A.C 0 I 0 ., 
158 F.2d 909. 

34. Vnreglstsred oompasiY 

Provisions of the Investment Com¬ 
pany A.ct relating to purchase of 
stock from a registered investment 
company by an affiliated person had 
no bearing In stockholders* deriva¬ 
tive action in New York involving a 
Delaware corporation which had not 
registered under the Act at time of 
occurrence of the transactions cov¬ 
ered by the complaint, and court un¬ 
der Erie v. Tompkins, would there¬ 
fore look to New York decisions. 
U.S.—Upson V. Otis, C.C.A.N.Y., 166 
F.2d 606. 

35. SCeaalng of **siiiployee*’ as used 
in the National Labor Relations Act 
must be determined according to fed¬ 
eral law. 

U.S.—N. L. R. B. V. Hearst Publica¬ 
tions, 64 S.Ct. 851, 322 U.S. Ill, 88 
L.Ed. 1170, rehearing denied N. L. 

R. B. V. Hearst Publications, 64 

S. Ct. 1148, two cases, 322 U.S. 769, 
88 L.Ed. 1696, N. L. R. B. v. Stock¬ 
holders Pub. Co., 64 S.Ct. 1148, 322 

U. S. 770, 88 L.Ed. 1596, and N. L. 
R. B. v. Times-Mlrror Co., 64 S.Ct. 
1149, 322 U.S. 770, 88 L.Ed. 1595. 

Board’s jurisdiction and effect of Its 
deolsiotts 

Definition by the federal courts of 
the National Labor Relations Board's 
jurisdiction and the effect of its de¬ 
cisions are controlling, rather than 
state court decisions thereon. 

Cal.—Pearson Candy Co. v. Waits, 
166 P.2d 674, 27 C.2d 616. 

Back pay awards; gamlslunsat 
Construction and application of 
state laws pertaining to garnlsh- 
m^ut and to process analogous there¬ 
to to back pay awards against em¬ 
ployer under National Labor Rela¬ 
tions Act are "federal questions’’ 
determinable ultimately by the Unit¬ 
ed States Supreme Court. 

U.S.—N. L. R. B. V. Sunshine Min. 

Co., C.C.A.9, 125 F.2d 757. 

Blsotion of hargainliMr roprsesntativs 
U.S.—Semi-Steel Casting Co. of St. 
Louis V. N. L. R. B., C.C.A.8, 160 
F.2d 888, certiorari denied, Weber 

V. N. L. R. B., 68 S.Ct. 57, 332 U.S. 
758, 92 L.Bd. 344, and 68 S.Ct. 69, 
332 y.S., 768 , 92 L.Ed. 344 . 

mvsstmsnt of union wslfars fuada 
In View of n|»Bencd of federal atat- 
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Management Relations Act,** and federal, rather j than state, law, 


utes or decisions coverlniT Question 
whether trustees of union welfare 
fund were authorized to invest wel¬ 
fare funds in real estate in Pennsyl¬ 
vania to be used for operation of 
welfare fund court must look to law 
of Pennsylvania for guidance. 

U.S.—In re Bricklayers’ Local No. 1 
of Pa. Welfare Fund, D.C.Pa., 169 
F.Supp. 37. 

36. U.S.—Textile Workers Union of 
America v. Lincoln Mills of Ala.. 
Ala., 77 S.Ct. 912, 923, 363 U.S. 443. 
1 L.Ed.2d 972. 

Authorization, to fashion a body of 
federal law 

Taft-Hartley Act subsection not 
only gives federal district courts 
Jurisdiction of controversies involv¬ 
ing labor contracts In industries af¬ 
fecting commerce, without regard to 
diversity of citizenship or amount in 
controversy, but also authorizes fed¬ 
eral courts to fashion a body of fed¬ 
eral law for enforcement of those 
collective bargaining agreements, and 
includes within that federal law spe¬ 
cific performance of promises to ar¬ 
bitrate grievances under collective 
bargaining agreements. 

U.S.—Textile Workers Union of 

America v. Lincoln Mills of Ala., 
supra. 

Tool and Die Makers Lodge No. 
78 Intern. Ass’n of Machinists, 
AFL-CIO V. General Elec, Co. X- 
Ray Dept., D.C.Wls., 170 F.Supp. 
945. 

Arbitration 

(1) Arbitration provision of a col¬ 
lective bargaining contract is gov- j 
erned by federal, not state, law. 

U.S.—Textile Workers Union of 
America v. Lincoln Mills of Ala., 
Ala., 77 S.Ct. 912, 923, 353 U.S. 418, 

1 L.Ed.2d 972. 

Local 19, Warehouse, Processing 
and Distributive Workers Union, 
Retail, Wholesale and Dept. Store 
Union V. Buckeye Cotton Oil Co.. 

C. A.Tcnn., 236 F.2d 776, certiorari 
denied 77 S.Ct. 1293, 364 U.S. 910, | 
1 L.Ed.2d 1428. 

International Union, United j 
Auto., Aircraft and Agr. Imple-1 
ment Workers of America, CIO 
V. Buffalo-Springfleld Roller Co., 

D. C.Ohlo, 131 F.Supp. 667. 

(2) Court is not required to apply 
state law concerning the forms and 
mode of enforcing arbitration agree¬ 
ment. 

U.S.—-Local 206, United Elec., Radio 
and Mach. Workers of America 
(UB) V, General Elec. Co., C.A. 
Mass., 233 F.2d 86. affirmed 77 S. 
Ct. 921, 363 U.S. 647, 1 L.Ed.2d 
1028. 

(3) Whether action in federal 
court should be stayed pending ar¬ 
bitration is a matter of procedure 


controlled by the applicable federal 
statutes, rather than state law. 

U.S.—^Boston A Maine Transp. Co. 
V. Amalgamated Ass’n of St. & 
Elec. Ry. & Motor Coach Emp. of 
America, Division No. 718, D.C. 
Mass., 106 F.Supp. 334. 

(4) In action under the Labor 
Management Relations Act court was 
called on to apply federal substan¬ 
tive law in determining whether 
there was an arbitrable dispute be¬ 
tween union and employer within 
meaning of collective bargaining 
agreement. 

U.S.—Structural Steel & Ornamental 
Iron Ass’n of N. J., Inc. v. Shop¬ 
mens Local Union No. 646 of In¬ 
tern. Ass’n of Bridge, Structural 
and Ornamental Iron Workers, D. 

C. N.J., 172 F.Supp. 364—Butte Min¬ 
ers* Union No. 1 of Intern. Union 
of Mine, Mill and Smelter Workers 
V. Anaconda Co., D.C.Mont., 169 
F.Supp. 431. 

(5) In view of fact that statute 
does not contain any guides for de¬ 
termination of whether a dispute is 
arbitrable, court, limited only by pol¬ 
icy of national labor laws, would 
fashion rules for such determination 
from other sources. 

U.S.—Engineers Ass’n v. Sperry Gy¬ 
roscope Co., Division of Sperry 
Rand Corp., C.A.N.Y., 261 F.2d 133, 
certiorari denied 78 S.Ct. 774, 356 
U.S. 932, 2 L.Ed.2d 762. 

(6) Only federal arbitration law 
applicable is Federal Arbitration Act. 
U.S.—Arthur Imerman Undergarment 

Corp. V. Local 162, Intern. Ladles’ 
Garment Workers’ Union, A.F. of 
L.-C.I.O., D.C.N.J., 146 F.Supp. 14. 

(7) In action under Labor Man¬ 
agement Relations Act for damages 
resulting from a work stoppage pro¬ 
cured by labor union without going 
to arbitration as provided by collec¬ 
tive bargaining agreement, a state 
law as to bad faith was not relevant. 
U.S.--Shirley-Herman Co. v. Inter¬ 
national Hod Carriers, Bldg. & Com¬ 
mon Laborers Union of America. 
Local Union No. 210, C.A.N.Y., 182 
F.2d 806. 

(8) Validity of award in arbitra¬ 
tion proceeding held in Rhode Island 
under arbitration clause of collective 
bargaining agreement made therein 
between labor union and employer 
must be determined in accordance 
with substantive law of that state 
by federal district court for district 
of Rhode Island in action under La¬ 
bor Management Relations Act. 

U.S.—^Industrial Trades Union of 

America v. Dunn Worsted Mills, 

D. C.R.I., 131 F.Supp. 946. 

BsMoh of ooUtctiyo iNurgaiaiBiT •fTsos- 
msat 

(1) Only federal substantive law 
could be applied to employer’s action 
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except to the extent that state law 

to recover for breach of collective 
bargaining agreement, entered Into 
between employer and union repre« 
senting employees in industry af¬ 
fecting commerce, and employer could 
not choose to have state law applied. 
U.S.—Swift & Co. V. United Pack¬ 
inghouse Workers of America, D. 
C.Colo., 177 F.Supp. 611. 

(2) Labor Management Relations 
Act subsection dealing with contract 
violations created substantive rights, 
which were governed by federal, 
rather than state, law. 

U.S.—Swift A Co. V. United Pack¬ 
inghouse Workers of America, su¬ 
pra. 

Bpeoillo pezfonnaaoe 
In suit in federal district court 
under section of the Labor Manage¬ 
ment Relations Act for specific per¬ 
formance of arbitration provisions 
of collective bargaining agreement, 
availability of specific performance 
was a matter not of right, but of 
remedy, and like other matters of 
remedy was governed by the law of 
the forum. 

U.S.—^Local 205, United Elec., Radio 
and Mach. Workers of America 
(UE) V. General Elec. Co., C.A. 
Mass., 233 F.2d 85, affirmed 77 S.Ct. 
921, 353 U.S. 647, 1 L.Ed.2d 1028. 

Resort to state law 

(1) State law, if compatible with 
purpose of statute, may be resorted 
to in order to find rule that will best 
effectuate federal policy; but any 
state law applied will be absorbed 
as federal law and will not be an in¬ 
dependent source of private rights. 
U.S.—Textile Workers Union of 

America v. Lincoln Mills of Ala., 
Ala., 77 S.Ct. 912, 923, 363 U.S. 448, 
1 L.Ed.2d 972. 

Armstrong - Norwalk Rubber 
Corp. V. Local Union No. 283, Unit¬ 
ed Rubber, Cork, Linoleum and 
Plastic Workers of America, A.F. 
L.-C.I.O., D.CConn., 167 F.Supp. 817. 

(2) FVderal law fashioned in ac¬ 
cord with the policy of the national 
labor laws is controlling over state 
law governing the same matters, al¬ 
though state law may in the end 
contain the rule that will best ef¬ 
fectuate the federal policy, and thus, 
resort by federal courts to state law 
for governing rules in the interpreta¬ 
tion of collective bargaining agree¬ 
ments is not mandatory, but per¬ 
missive and selective. 

U.S.—-Pittsburgh Rys. Co. v. Amal¬ 
gamated Ass'n of Street, Elec. Ry. 
and Motor Coach Emp. of America, 
Division 85. D.C.Pa., 176 F.Supp. 
16. 

(3) In action by union against 
employer under the Labor Manage¬ 
ment Relations Act for declaration 
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of risrhts of union under arbitration 
clause of collective barsraininsr agree¬ 
ment, federal Court, in seeking guid¬ 
ance of state law, was not limited 
to the state law of the forum but 
could consider the state law of all 
the states. 

U.S.—Kefinery Smp. Union of Lake 
Charles Area v. Continental Oil Co.. 
D.C.La.. 160 F.Supp. 723. 

(4) Questions involving compliance 
with contract would be determined 
by laws of Pennsylvania, in view of 
fact that all of the moving factors 
in the case occurred in Pennsylvania. 
U.S.—Insurance Agents* Intern. Un¬ 
ion, A. P. of L. V. Prudential Ins. 
Co., D.C.Pa.. 122 F.Supp. 869. 

87. U.S.—U. S. ex rel. Hargis v. 
Maryland Cas. Co., D.C.Cal., 64 P. 
Supp. 522. 

Aotloa brought la the aame of the 
govexameat under Miller Act, a fed¬ 
eral statute, is not governed by state 
law. 

U.S.—^Liebman v, U. S. for Use and 
Benefit of Cal. Elec. Supply Co., 
C.C.A.Cal., 163 F.2d 350. 

Bights sad liabUltiss of parties 
to bead given to United States under 
federal statute rest on federal law, 
and Implied right to have funds from 
contract knowingly received by fur¬ 
nisher of labor or material applied 
to those claims, rather than to some 
other debt, is unaffected by local 
law. 

U.S.—^R, P. Farnsworth & Co. v. 
Electrical Supply Co., C.C.A.La., 
112 F.2d 150, 130 A.L.R. 192, re¬ 
hearing denied 113 F.2d 111, 130 
A.L.R. 197, certiorari denied 61 S. 
Ct. 139, 311 U.S. 700, 85 L.Ed. 454. 
Obligation of sorsty 

Obligation of surety on a bond fur¬ 
nished under Miller Act must be de¬ 
termined by federal law. 

U.S.—American Auto Ins. Co. v, U. 
S. for Use and Benefit of Luce, C.A. 
Me., 269 F.2d 406. 

Adoption of stats law 

(1) Federal court is governed by 
federal law in interpreting specific 
obligations under a federal public 
works statute such as the Miller Act, 
but, in discussing agreements be¬ 
tween a contractor and subcontrac¬ 
tor, the rules of interpretation which 
obtain in state courts in general are 
not only persuasive, but, in the ab¬ 
sence of direct federal rulings to the 
contrary, may be adopted as proper 
criteria for adjudicating the rights 
of parties. 

U.S.—^U. S. ex rel. Hargis v. Mary¬ 
land Cas. Co., D.C.Cal., 64 F.Supp. 
522. 

(2) Where issues did not involve 
construction of the statute^ state 
law would be applied. 


U.S.—Continental Cas. Co. v. Schae¬ 
fer. C.A.Wash., 173 F.2d 6, certio¬ 
rari denied 69 S.Ct 1617, 337 U.S. 
940, 93 L.Ed. 1745, rehearing de¬ 
nied 70 act. 35, 338 U.S. 840, 94 
L.Ed. 514—U. S., for Use and Ben¬ 
efit of Lichter, v. Henke Const. Co., 
C.C.A.MO., 157 P.2d 13. 

U. a for Use and Benefit of Los 
Angeles Testing Laboratory v. Rog¬ 
ers & Rogers, D.C.CaI., 161 F.Supp. 
132—^U. S. ex rel. Gillioz v. John 
Kerns Const. Co., D.C.Ark., 50 F. 
Supp. 692, reversed on other 
grounds, C.C.A., 140 F.2d 792, 162 

A. L.R. 1340. 

(8) In action against prime con¬ 
tractor and surety on payment bond 
to recover for labor and materials, 
the amount of interest recoverable 
on the sum due and owing was gov¬ 
erned by the laws of Colorado. 

U.S.—^U. S., for Use of Harrington 
V. Trione, D.C.C 0 I 0 ., 97 F.Supp. 
522. 

(4) Surety's liability for interest 
would be determined by law of the 
state where contract and bond were 
made, in absence of specific provi¬ 
sions in the Miller Act to the con¬ 
trary. 

U.S.—^^tna Cas. & Sur. Co. v. B. B. 

B. Const. Corp., C.A.N.y., 173 F.2d 
307, certiorari denied 69 S.Ct. 1158, 
two cases, 337 U.S. 917, 93 L.Ed. 
1726—Continental Cas. Co. v. Clar¬ 
ence L. Boyd Co., C.C,A.Okl., 140 
P.2d 115, 

(5) In suits under the Miller Act, 
recovery of interest, costs, and at¬ 
torney’s fees is governed by state 
law. 

U.S.—^U. S. for Use and Benefit of 
Magnolia Petroleum Co. v. H. R. 
Henderson & Co., D.C.Ark., 126 F. 
Supp. 626. 

(6) In suits under the Miller Act, 
allowance of statutory penalties is 
to be determined by state law. 

U.S.—^U. S. for Use and Benefit of 
Magnolia Petroleum Co. v. H. R. 
Henderson & Co., supra. 

Oral ohaagss of written oontraot 
New York statute, providing that 
written contract containing provi¬ 
sion prohibiting oral changes cannot 
be changed by executory agreement 
unless such agreement is in writing 
and signed by party against whom 
enforcement of change is sought, 
was inapplicable to subcontractor’s 
action under Miller Act for work 
allegedly done pursuant to oral 
change orders uid oral directions for 
extra work. 

U.S.—U. S., for Use of Gllckfeld v. 

Krendel, D.C.N.J., 186 F.Supp. 276. 
3& U.S.—Joseph Denunzlo Fruit Co. 
V. Crane, D.CCal., 79 F.Supp. 117, 
reversed on other grounds, C.A., 
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188 F.2d 669, certiorari denied 
Crane v. Joseph Denunzlo Fruit 
Co., 72 S.Ct 87. 842 U.S. 820, 96 
L.Ed. 620. 

AppUoation of state law 

(1) Although validity of contracts 
to sell perishable agricultural com¬ 
modities in interstate commerce is to 
be determined by federal act and 
regulations, state law applicable un¬ 
der conflict of laws rules is applica¬ 
ble on Question of validity to extent 
that federal act and regulations do 
not cover situation. 

U.S.—Rothenberg v. H. Rothstein & 
Sons, C.A.Pa., 183 F.2d 624. 

(2) In view of fact that Perish¬ 
able Agricultural Commodities Act 
does not contain provisions bearing 
on Question whether change in bill¬ 
ing of lettuce shipment from “open" 
to “advise" was material breach of 
contract, applicable state law, to be 
determined by conflict of laws doc¬ 
trine, would control. 

U.S.—Schuman Co. v. Nelson, C.A.Pa., 
219 P.2d 627. 

(3) State statutes of frauds are 
applicable to contracts to sell perish¬ 
able agricultural commodities, in ab¬ 
sence of any provision in Perishable 
Agricultural Commodities Act or reg¬ 
ulations with respect to whether con¬ 
tract must be in writing. 

U.S.—^Rothenberg v. H. Rothstein & 
Sons, supra. 

(4) Procedural limitation on suits 
imposed by Pennsylvania Statute of 
Frauds was not applicable to suit 
for reparation under the Perishable 
Agricultural Commodities Act by vir¬ 
tue of force of Pennsylvania statute, 
but only in so far as the federal act 
had adopted it as a limitation on 
the federal remedy. 

U.S.—Rothenberg v. H. Rothstein A 
Sons, supra. 

39. Stats oourt ooastmotioa of siail- 
lar stats act 

In construing Federal Power Act, 
court was not bound by Missouri 
court’s construction of its comparable 
statute. 

D.C.—Sierra Pac. Power Co. v. Fed¬ 
eral Power Commission, 223 F.2d 
605, 95 U.S.App.D.C. 140, affirmed 
76 S.Ct. 368, 350 U.S. 348, 100 L. 
Ed. 388, motion denied 76 S.Ct. 
843, 351 U.S. 946, 100 L.Ed. 1471, 
Pacific Gas and Elec. Co. v. Sierra 
Pacific Power Co., 76 S.Ct. 843, 861 
U.S. 946, 100 L.Ed. 388. 

40. U.S.—Porter v. Elliott, D.C.Pa., 
69 F.Supp. 652, affirmed, C.C.A., 
Fleming v. Elliott, 163 F.2d 215. 

Tiolatioa 

In determining whether the Emer¬ 
gency Price Control Act establishing 
a ceiling price on certain commodities 
has been violated, local law of sales 
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Company Railway Labor Act,^* Federal Safe- i and the National Service Life Insurance Act.^® 
ty Appliance Act,43 Securities and Exchange Act,^^ | Federal law has also been applied in actions aris- 


l8 inapplicable, since the Act creates 
a federal offense in terms of federal, 
and not state, law. 

U.S.—^U. S. V. Lutz, C.C.A.Pa., 142 F. 
2d 985. 

Questioa of survival of an action 

under the Emergency Price Control 
Act is purely the creature of congres¬ 
sional enactment and is not governed 
by state statutes of survival, and 
in absence of an Act of Congress 
thereon, the federal courts may ap¬ 
ply the proper rules of federal law 
under their own standards. 

U.S,—Bishop V. Rosin, D.C.Mlch., 69 
F.Supp. 916—Porter v. Elliott, D.C. 
Pa., 69 F.Supp. 652, affirmed, C.C. 
A., Fleming v. Elliott, 163 F.2d 
216. 

41. Charter provisions for prefer¬ 
ence to preferred stockholders 

Applicability of charter provisions 
for preference to preferred stock¬ 
holders under Public Utility Holding 
Company Act is a matter of federal 
law. 

U.S.—Otis & Co. V. Securities and 
Exchange Commission, Del., 66 S. 
Ct. 483, 323 U.S. 624, 89 L.Ed. 611. 
rehearing denied 65 S.Ct. 710, 324 
U.S. 887. 89 L.Ed. 1126. 

Analysis by state conmiission 

State Public Service Commission’s 
analysis of financial condition of 
public utility holding company's sub¬ 
sidiary sought to be reorganized, cal¬ 
culated to demonstrate that, on an 
asset basis, present common stock 
of subsidiary was worthless and not 
entitled even to nominal participa¬ 
tion in new common stock to be is¬ 
sued, was entitled to greatest respect. 
U.S.—In re Kings County Lighting 
Co., D.C.N.Y., 72 F.Supp. 767, af¬ 
firmed, C.C.A., Public Service Com¬ 
mission of N. T. V. Securities and 
Exchange Commission, 166 F.2d 784. 

42. Scope of Judicial review of ad¬ 
ministrative decision 

Question of scope of Judicial re¬ 
view on appeal from decision by 
board of adjustment established to 
interpret collective bargaining agree¬ 
ment involving air carriers, under 
Railway Labor Act, is determined 
by federal courts, applying federal 

U.S.—Sigfred v. Pan Am. World Air¬ 
ways, C.A.Fla., 280 F.2d 13, certio¬ 
rari denied 76 S.Ct. 782, 361 U.S. 
925, 100 L.Ed. 1466. 

Survival of aoti<m 

Whether right of former railroad 
employee to sue in federal court on 
basis of diversity of citizenship for 
wrongful discharge in violation of 
collective bargaining agreement, or 
to Institute proceedings under Rail¬ 
way Labor Act for reinstatement and 
back pay, survived employee's death, 


depended on law of state in which 
cause of action allegedly arose. 

U.S.—System Federation No. 69 of 
Railway Employees’ Department 
of American Federation of Labor 
V. Louisiana & A. Ry. Co., D.C. 
La., 67 F.Supp. 161. 

Custom or usage 

In action in federal court involv¬ 
ing construction of railroad collec¬ 
tive bargaining agreement, what 
must be proved as to a custom or 
usage modifying contract is governed 
by law of state where contract was 

U.S.—Shipley v. Pittsburgh & L. B. 

R. Co., D.C.Pa., 83 F.Supp. 722. 

43. U.S.—Tipton v. Atchison, T. & 

S. F. Ry. Co.. Cal., 56 S.Ct. 716, 298 
U.S. 141, 80 L.Ed. 1091, 104 A.L.R. 
831. 

Proof 

Requirement of uniformity of in¬ 
terpretation of the Safety Appliance 
Act extends to the type of proof nec¬ 
essary for Judgment, since the ques¬ 
tion of burden of proof is a matter 
of substance. 

U.S.—^Whitmarsh v. Pennsylvania R. 
Co., D.C.Pa., 61 F.Supp. 850. 

44. Belease 

Where only claim in stockholders’ 
derivative action arose under the Se¬ 
curities and Exchange Act, question 
whether release in settlement of pre¬ 
vious, similar action in Michigan 
federal court was a release of direc¬ 
tor who had been dropped as a party 
in that action was a question of fed¬ 
eral law. 

U.S.—Stella v. Kaiser, C.A.N.Y., 221 
F.2d 115. 

Interest 

In diversity action by minority 
stockholder of subsidiary corporation 
against parent corporation for viola¬ 
tion of Securities Exchange Commis¬ 
sion regulations, federal law gov¬ 
erned question whether stockholder 
was entitled to interest before Judg¬ 
ment. 

U.S.—Speed v. Transamerica Corp., 
D.C.Del., 135 F.Supp. 176, modified 
on other grounds, C.A., 236 F.2d 
369. 

45. U.S.—^Dyke v. Dyke, C.A.Tenn., 
227 F.2d 461, certiorari denied 77 
S.Ct. 70, 362 U.S. 860, 1 L.Ed.2d 
61. 

CoBLtraots of the United States 

(1) Policies of National Service 
Life Insurance are contracts of the 
United States and possess the same 
legal Incidents as other government 
contracts and validity and construc¬ 
tion thereof present question of fed¬ 
eral law. 

U.S.—Heifner v. Soderstrom, D.C. 
Iowa, 134 F.Supp. 174. 
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(2) Federal law applicable to con¬ 
tracts of the United States generally 
see infra S 169(8). 

▼alldity and oonstmotloa of poU- 
oles present questions of federal law. 
U.S.—-Pack V. U. S., C.A.Cal., 176 F.2d 
770—Woodward v. U. S., C.C.A.Mo., 
167 F.2d 774. 

Simmons v. U. S., D.C.Pa., 120 
F.Supp. 641—Taylor v. U. S., D.C. 
Ark., 113 F.Supp. 143. 

State roles of property cannot af¬ 
fect disposition of national service 
life policy insurance benefits arising 
under federal law. 

U.S.—Dyke v. Dyke, D.C.Tenn., 122 
F.Supp. 629, affirmed, C.A., 227 F. 
2d 461, certiorari denied 77 S.Ct. 
70, 352 U.S. 850, 1 L.Ed.2d 61. 

Insanity 

(1) In action to recover under pol¬ 
icy Issued to plaintiff’s deceased hus¬ 
band under National Life Insurance 
Act, federal law governed question 
of mental capacity of insured when 
insured changed beneficiary from 
plaintiff to insured’s father. 

U.S.—Taylor v. U. S., D.C.Ark., 118 
F.Supp. 143. 

(2) In action to determine rights 
to proceeds of national service life 
policy on life of serviceman who had 
been once adjudged non compos men¬ 
tis by state court, state rule of prop¬ 
erty that an adjudication of Insanity 
is conclusive evidence of continua¬ 
tion of status until Judicial declara¬ 
tion of sanity did not apply to deter¬ 
mine question whether serviceman 
had been mentally competent at time 
he efCectcd change of beneficiary. 
U.S.—^Dyke v. Dyke, C.A.Tenn., 227 

F.2d 461, certiorari denied 77 S.Ct. 
70, 352 U.S. 860, 1 L.Ed.2d 61. 

(3) Change of beneficiary by guard¬ 
ian of insane Insured pursuant to or¬ 
der of state court may be recognized 
by federal court. 

U.S.—Murray v. U. S., D.C.Mlch., 107 
F.Supp. 290, affirmed, C.A., 188 F. 
2d 362, certiorari denied 72 S.Ct. 
30, 342 U.S. 816, 96 L.Ed. 617. 
‘‘Brother’*; “widow” 

National service life insurance pol¬ 
icies are contracts of United States, 
and it may reasonably be inferred 
that Congress intended such con¬ 
tracts to have a uniform interpreta¬ 
tion throughout the nation in so far 
as they used words such as “broth¬ 
er” having a plain, ordinary, and 
popular meaning independent of lo¬ 
cal statutes, but in using the word 
“widow” without definition Congress 
intended its meaning to be deter¬ 
mined by applicable local law. 

U.S.—Lembcke v. U. S., C.A.N.Y., 181 
F.2d 703. 

Whether adopted brothers and sis¬ 
ters are eligible beneficiaries of a 
veteran under the National Service 
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ing under the Social Security Act,«* Surplus Prop- I erty Act,” Trading with the Enemy Act,<» Federal 


Life Insurance Act is a federal, and 
not a state, question. 

U.S.~-McDonald v. U. 8., D.CMass., 
91 F.Supp. 163. 

TaUdltj of insured’s marriage to 

woman named as beneficiary would 
be determined by laws of state in 
which the marriage took place. 
U.S.—Page V. U. S., C.A.N.C., 193 F. 
2d 936—Brown v. U. S., C.C.A.N.J., 
164 F.2d 490, certiorari denied 68 
S.Ct. 902, 333 U.S. 873, 92 L.Ed. 
1149. 

U. S. V. Mason, D.C.Iowa, 103 F. 
Supp. 619. 

D.C.—U. S. V. Leary, D.C., 90 F.Supp. 
590. 

Oommon-law marriage 
U.S.—Morton v. U. S., D.C.Pa., 92 F. 
Supp. 75. 

Proxy marriage 

U.S.—U. S. V. Barrens, D.C.Cal., 91 
F.Supp. 319, alllrmed, C.A., 191 F. 
2d 92. 

Dependenej 

In action by father whose son was 
presumed to have died to recover 
gratuitous Insurance under provisions 
of National Service Life Insurance 
Act, wherein father sought to show 
that he was in fact dependent on 
son as of date of son’s death, ques¬ 
tion of dependency was one of fed¬ 
eral, not state or territorial, law, 
and father could not Invoke Philip¬ 
pine law giving parent right to minor 
son's earnings. 

D.C.—Moreto v. U. 8., D.C., 136 F. 
Supp. 327. 

AsslgnabiUtj of proceeds 

Decisions of state court with re¬ 
spect to assignability of life policy 
proceeds cannot nullify public policy 
of Congress relating to nonassignabil¬ 
ity of benefits under National Serv¬ 
ice Life Insurance policies. 

U.S.—Eldin v. U. S., D.C.IIl., 167 F. 
Supp. 34. 

46. U.S.—Matcovlch v. Anglim, C.C. 
A.Cal., 134 F.2d 834, certiorari de¬ 
nied 64 S.Ct. 46, 320 U.S. 744, 88 
L.Ed. 441. 

Xaterpretatioii of statute must be 
made by federal Judiciary pursuant 
to federal rules. 

U.S.—Sparks v. U. S., D.C.Vt.. 168 F. 
Supp. 909. 

Smployer-employee 

(1) Whether one is an employer 
or an employee within the meaning 
of the federal social security law is 
a federal question in the determina¬ 
tion of which state statutes and 
court decisions are not controlling. 
U.S.—Matcovlch v. Anglim, C.C.A. 
Cal., 134 F.2d 834, certiorari de¬ 
nied 64 S.Ct. 46, 320 U.S. 744, 88 
L.Ed. 441. 

Shreveport Laundries v. U. 8., 
D.C.La,, 84 F.Supp, 436—Beaver- 


dale Memorial Park v, U. S., D.C. 
Conn., 47 F.Supp. 668. 

(2) In Social Security Act, Con¬ 
gress adopted definition of employee 
to be that as understood under com¬ 
mon law realistically applied; and in 
determining what common law was, 
for purposes of applying act, deci¬ 
sions of federal courts rather than 
of various state courts would have to 
be looked to. 

U.S.—Williams Packing & Nav. Co. 
v. Enochs, D.C.Miss., 176 F.Supp. 
168. 

(3) Social Security Act operates 
uniformly throughout United States, 
and, under like conditions of employ¬ 
ment, tax thereunder must be paid 
in every state uncontrolled by local 
decisions as to what relation is cre¬ 
ated by employment contract. 

U.S.—-American Oil Co. v. Fly, C.C. 

A.Miss.. 135 F.2d 491, 147 A.L.R. 
824, followed in Fahs v. Orange 
State Oil Co., 138 F.2d 743. 

State court deolsioos 

(1) State court decisions, while 
persuasive, are not controlling. 

U.S.—^Hearst Publications v, U. S., 

C. C,A.Cal., 168 P.2d 761. 

Sparks v. U. S., D.C.Vt., 163 F. 
Supp. 909—Tapager v. Birmingham, 

D. C.Iowa, 76 F.Supp. 375—Henry 
Broderick, Inc., v. Squire, D.C. 
Wash., 69 F.Supp. 109, reversed 
on other grounds, C.C.A., 163 P.2d 
980. 

(2) Constitutionality of Federal 
Social Security Act could be deter¬ 
mined by state court when properly 
raised, although no decision made by 
state court could be final on consti¬ 
tutionality thereof. 

Mass.—Howes Bros. Co. v. Massa¬ 
chusetts Unemployment Compensa¬ 
tion Commission, 6 N.E.2d 720, 
296 Mass. 276, certiorari denied 67 
S.Ct. 434, 300 U.S. 667, 81 L.Ed. 867. 

(3) Interpretations by highest 
courts of the several states of lo¬ 
cal unemployment compensation acts 
should be persuasive in the solution 
of questions arising under the So¬ 
cial Security Act, bearing in mind 
the slight differences in phraseology. 
U.S.—Richlow Mfg. Co. V. Nicholas, 

D.C.Colo., 38 F.Supp. 864. 

(4) Decision of state supreme 
court that services rendered in proc¬ 
essing farm produce were exempt 
under Idaho unemployment compen¬ 
sation law as agricultural labor was 
not binding on federal court in de¬ 
termining whether such services were 
exempt as agricultural labor under 
Social Security Act. 

U.S.—U. S. V. Blatt, D.aidaho, 69 
F.Supp. 619, affirmed, C.C.Al., 161 
F.2d 949. 


(6) In employer's action to recov¬ 
er social security taxes paid under 
protest, federal courts were not re¬ 
quired to follow holding of state 
court in action by same employer 
under state statutes and regulations 
and facts which were practically 
identical with those in action before 
federal courts. 

U.S.—Stuart v. Kleck, C.C.A,Ariz., 129 

F.2d 400. 

(6) On review of refusal to rein¬ 
state widowed mother’s social secu¬ 
rity insurance benefits on annulment 
of her subsequent marriage, decisions 
of state courts Involving state work¬ 
men’s compensation statutes and ter¬ 
mination of benefits on remarriage 
were relevant to guide the court; 
state court decisions concerning re¬ 
instatement of alimony obligation of 
divorced husband following annul¬ 
ment of divorced wife’s subsequent 
marriage were manifestly different. 
U.S.—^Folsom V. Pearsall, C.A.Cal., 246 
F.2d 662. 

“Bamarries” 

Word “remarries” in provision in 
Social Security Act that mother’s in¬ 
surance ben eft ts end when she re¬ 
marries must be interpreted in the 
context of the law; however, since 
the Act does not define the word, the 
content of the word will be deter¬ 
mined by state law. 

U.S.—Folsom V. Pearsall, supra. 

Devolution of Insured’s Interest 

Under the Social Security Act, the 
j controlling factor to be applied by 
the administrator in determining dev¬ 
olution of intestate personal property 
of insured individual shall be sub¬ 
stantive law of place where he re¬ 
sided or was domiciled and not sub¬ 
stantive law of the District of Co¬ 
lumbia where the admIni.strator’s de¬ 
cision is subject to review by the 
United States district court of the 
District of Columbia. 

U.S.—Gonzalez v. Hobby, D.C.Puerto 

Rico, 110 F.Supp. 893. 

47. Continued existence of dissolved 
corporation 

Determination of California court 
that dissolved corporation still drew 
breath for purpose of winding up 
its affairs and for collection of its 
assets did not control federal court 
in determining whether such corpo¬ 
ration had right to repurchase prop¬ 
erty at an adjusted price as a for¬ 
mer owner under Surplus Property 
Act. 

D.C.—Fleming v. Charles Ij. Harney 

Const. Co., 177 F.2d 66, 86 U.S.App. 

D.C. 219, certiorari denied 70 S.Ct. 

242, 838 U.S. 893, 94 L.Ed. 649. 

48. Bsosivondilp 

State law determines effect of ap¬ 
pointment of receiver on title to 
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Trade Commission Act,4» and the World War Ad¬ 
justed Compensation Act.®® 

The meanings of the terms “insurance*^ and ‘'an¬ 
nuity*^ under the Insurance Regulation Act, 15 U. 
S.C.A. § 1011 et seq., the Investment Company Act, 
15 U.S.C.A. § 80 and the Securities Act, 15 U, 
S.C.A. § 77 are questions of federal law.®i The 
application of state law in the construction of fed¬ 
eral taxation statutes is discussed in Internal Reve¬ 
nue § 56a. The Federal Tort Claims Act is dis¬ 
cussed in United States § 118. 


§ 169(6). -—• Bankruptcy 

Generally speaking, In the Interpretation and applica¬ 
tion of the Bankruptcy Act federal, rather than state or 
local, law applies, but In the absence of a controlling 
federal law or policy the determination of many substan¬ 
tive issues touching bankruptcy matters is governed by 
state law. 

Generally speaking, in the interpretation and ap¬ 
plication of the Bankruptcy Act federal, rather than 
state or local, law applies.52 A bankruptcy court 
or other federal court does not apply the law of 


property administered, but federal 
law determines whether event of ap¬ 
pointment can free the property from 
control of United States under the 
Trading: with the Enemy Act. 

U.S.—Propper v. Clark, N.Y., 69 S. 
Ct. 1333, 337 U.S. 472, 93 L.Ed. 1480. 
rehearing denied 70 S.Ct. 33, 338 U. 
8. 841, 94 L.Ed. 514, rehearing de¬ 
nied 72 S.Ct. 289, 342 U.S. 907, 96 
L.Ed. 679. 

later est 

In determining whether Allen Prop¬ 
erty Custodian was entitled to inter¬ 
est for failure of defendant to turn 
over enemy property, in the absence 
of an applicable federal statute, it 
was for the federal court to award 
according to its own criteria, appro¬ 
priate damages expressed in terms 
of interest and the state law had no 
application. 

U.S.—Clark v. E. J. Lavino & Co., C. 
A.Pa., 176 F.2d 897. 

Income taxes 

Question whether attorney gener¬ 
al. as successor to alien property 
custodian, could recover from licensee 
of United States patents owned by a 
German the federal income taxes due 
by German and paid by licensee and 
charged against royalties due the 
German subsequent to period for 
which taxes were assessed was a 
federal question governed by federal 
law. 

U.S.—McGrath v. Dravo Corp., C.A. 
Pa.. 183 P.2d 709. 

49. U.S.—Asheville Tobacco Bd. of 
Trade, Inc. v. P. T. C., C.A.4, 263 
P.2d 602. 

State court decision considered 

Even though reasons for statement 
of supreme court of North Carolina 
that certain provision in regulation 
of local tobacco board of trade was 
fair and equitable and not in re¬ 
straint of trade were not set out in 
its opinion, and although decision 
was not binding on Federal Trade 
Commission and on court of appeals, 
statement should be considered by 
commission in determining reason¬ 
ableness of provision of regulation 
under the Federal Trade Commission 
Act. 


U.S.—^Asheville Tobacco Bd. of Trade, 
Inc. V. F. T. C., supra. 

50. Adjusted service certifloate 
Obligation of United States on an 
adjusted service certificate Issued 
pursuant to World War Adjusted 
Compensation Act, having been au¬ 
thorized by an act of Congress, could 
not depend on local law except in so 
far as United States had consented to 
be bound. 

U.S.—U. S. V. First Nat. Bank, Albu¬ 
querque, N. M., C.C.A.N.M., 131 F. 
2d 986, certiorari denied 63 S.Ct. 
830, 318 U.S. 774, 87 L.Ed. 1144. 

61. U.S.—Securities and Exchange 
Commission v. Variable Annuity 
Life Ins. Co. of America, App.D.C., 
79 S.Ct. 618, 369 U.S. 65, 8 L.Ed.2d 
640. 

52. U.S.—Wragg v. Federal Land 
Bank of New Orleans, Ala., 63 S. 
Ct. 273, 317 U.S. 325, 87 L.Ed. 300 
—Prudence Realization Corporation 
V. Geist, N.Y., 62 S.Ct. 978, 316 U. 
S. 89. 86 L.Ed. 1293—Board of 

Trade of City of Chicago v. John¬ 
son. Ill., 44 S.Ct. 233, 264 U.S. 1, 
68 L.Ed. 533. 

In re V-I-D, Inc., C.A.Ind., 198 
F.2d 392, certiorari denied Kelley, 
Glover & Vale v, Kramer, 73 S.Ct. 
337, 344 U.S. 914, 97 L.Ed. 706— 
Sampsell v. Straub, C.A.Cal., 194 
F.2d 228, certiorari denied 72 S.Ct. 
761, 343 U.S. 927, 96 L.Ed. 1338— 
Young V. Handwork, C.A.Ill., 179 
F.2d 70, 16 A.L.K.2d 825, certiorari 
denied Handwork v. Young, 70 S. 
Ct. 804, 805, 339 U.S. 949, 94 L.Ed. 
1363, rehearing denied 70 S.Ct. 1021, 
two cases, 339 U.S. 991, 94 L.Ed. 
1392—In re Chicago, R. I. & P. Ry. 
Co., C.C.A.I11., 165 F.2d 889, re¬ 
versed on other grounds Fleming 
V. Traphagn, 67 S.Ct. 366, 329 U.S. 
686, 91 L.Ed. 602, rehearing denied 
67 S.Ct. 600, 329 U.S. 832, 91 L.Ed. 
706. 

In re Cline Const. Co., D.C.Ky., 
141 P.Supp. 696—In re Susquehan¬ 
na Chemical Corp., D.C.Pa., 81 P. 
Supp. 1, affirmed, C.A., Susquehan¬ 
na Chemical Corp. v. Producers 
Bank Co., Brasford, Pa., 174 F.2d 
783—In re Setzler, D.C.Cal., 73 P. 
Supp. 314. 

26 C.J. p 831 note 66 [a] (1). 
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“Brla doottm*” 

(1) “Erie doctrine” does not re¬ 
quire a bankruptcy court to apply 
state or local rules to matters as to 
which Bankruptcy Act is applicable. 
U.S.—Prudence Realization Corpora¬ 
tion v. Geist, N.Y., 62 S.Ct. 978, 
316 U.S. 89, 86 L.Ed. 1293. 

In re V-I-D, Inc., 198 F.2d 392, 
certiorari denied Kelley. Glover & 
Vale V. Kramer, C.A.Ind., 73 S.Ct. 
337, 344 U.S. 914, 97 L.Ed. 706. 

(2) "Erie doctrine" should not be 
extended so as to divest bankruptcy 
court of its jurisdiction of property 
in the actual possession of debtor 
at time of filing of petition for re¬ 
organization merely because a ques¬ 
tion of local law is involved. 

U.S.—In re Pine Arts Corp., D.C. 
Mich., 48 F.Supp. 619, affirmed, C. 
C.A., 136 P.2d 28. 

Porm of action 

Rule stated in text does not de¬ 
pend on form of action in which 
question of interpretatioq or appli¬ 
cation arises. 

U.S.—Young V. Handwork, C.A.Ill,, 
179 F.2d 70, 16 A.L.R.2d 826, cer¬ 
tiorari denied Handwork v. Young, 
70 S.Ct. 804, 805, 339 U.S. 949, 94 
L.Ed. 1363, rehearing denied 70 
S.Ct. 1021, two cases, 839 U.S. 991, 
94 L.Ed. 1392. 

Court where question arises 

Rule stated in the text does not 
"depend upon the court where it is 
involved, that is, in a federal court 
where Jurisdiction is based upon 
diversity or consent, as here, or in 
a Bankruptcy Court.” 

U.S.—Young V. Handwork, C.A.I11,. 
179 P.2d 70, 16 A.L.R.2d 826, cer¬ 
tiorari denied Handwork v. Young, 
70 S.Ct. 804, 805, 339 U.S. 949, 94 
L.Ed. 1363, rehearing denied 70 S. 
Ct. 1021, two cases, 889 U.S. 991, 
94 L.Ed. 1392. 

Whethor bankroptoy aot snpsrssd. 
sd stats statute authorizing the ar¬ 
rest of a Judgment debtor on cer¬ 
tain grounds after the return of an 
execution unsatisfied is a federal 
question as to which state decisions 
are merely advisory. 

U.S.—^Johnson v. Crawford & Yoth- 

ers, C.C.Pa., 164 P. 761. 
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the State where it sits, but applies the Bankruptcy 
Act, as interpreted by authoritative federal deci¬ 
sions, in determining how and what claims are al¬ 
lowable, 53 the right to a set-off,®^ what liens are 
preserved in bankruptcy,5® what character of title 


to debtor’s property is vested in trustee in bank¬ 
ruptcy®® and, as to such property, what rights, rem¬ 
edies, and powers are deemed vested in the trus¬ 
tee,® ^ how a debtor’s assets are to be distributed,®® 


B^orffMLisation prooaadlag's 

(1) Interpretation and application 
of reorganization chapter of Bank¬ 
ruptcy Act is matter of federal law. 
U.S.—Susquehanna Chemical Corp. v. 

Producers Bank & Trust Co., Brad¬ 
ford, Pa.. C.A.Pa., 174 F.2d 783. 

(2) In determining rights of par¬ 
ties in reorganization proceedings de¬ 
cisions of state courts are not con¬ 
trolling. 

U.S.—Petition of Portland Elec. Pow¬ 
er Co., C.C.A.Or., 162 F.2d 618. fol¬ 
lowed in 162 F.2d 624, certiorari 
denied Watson v. Portland Elec¬ 
tric Power Co., 68 S.Ct. 218, 332 
U.S. 837. 92 L.Ed. 410, certiorari de¬ 
nied C8 S.Ct. 217, 332 U.S. 837, 92 
L.Ed. 410. 

In re Susquehanna Chemical 
Corp., D.C.Pa., 81 F.Supp. 1, af¬ 
firmed, C.A., Susquehanna Chemi¬ 
cal Corp. V. Producers Bank & 
Trust Co., Bradford, Pa., 174 P.2d 
783. 

(3) Federal law applies in all mat¬ 
ters concerning conduct of reorgan¬ 
ization proceedings. 

U.S.—In re Tate-Jones & Co., D.C. 
Pa., 85 F.Supp. 971. 

Snforesueat of UahiUty for attor- 
aey’s fees 

Where instrument given as secu¬ 
rity for payment of debt contains 
provision for payment of attorney’s 
fees, whether liability for attorney’s 
fees is enforceable against proceeds 
of sale of property given as security 
and to what extent it is so enforce¬ 
able is federal question. 

U.S.—Security Mortgage Company v. 
Powers. Ga., 49 S.Ct. 84, 278 U.S. 
149, 73 L.Ed. 236. 

In re Pack-It, Inc., D.C.N.J., 168 
F.Supp. 148. 

Whsthsr prefsrsaes has hssa ooa- 
verted 

Under amendment to Bankruptcy 
Act by which trustee has right to 
recover value of preference only if 
it “has been converted,” quoted 
phrase must be defined according to 
federal rule rather than by rule of 
state where conversion occurs. 

U.S.—Perkins v. Remillard, D.C. 
Mass., 84 F.Supp. 224. 

53. U.S.—^Vanston Bondholders Pro¬ 
tective Committee v. Green, Ky., 
67 S.Ct. 237, 329 U.S. 166, 91 L.Ed. 
162, rehearing denied 67 S.Ct. 497, 
67 S.Ct. 498, and Vanhorn Bond¬ 
holders Protective Committee v. 
Green. 67 S.Ct 498, 329 U.S. 833, 
91 L.Ed.2d 706, and 67 S.Ct. 499, 
329 U.S. 833, 91 L.Ed. 706—-Heiser 
y. Woodruff, Okl., 66 S.Ct 853, 327 


U.S. 726, 90 L.Ed. 970, rehearing 
denied 66 S.Ct 1335, 328 U.S. 879, 
90 L.Ed. 1647. 

In re V-I-D, Inc., C.A.Ind., 198 
F.2d 392, certiorari denied Kelley, 
Glover & Vale v. Kramer, 73 S.Ct 
337, 344 U.S. 914, 97 L.Ed. 705— 
In re Inland Gas Corp., C.A.Ky., 
187 F.2d 813. 

In re Susquehanna Chemical 
Corp., D.C.Pa., 81 F.Supp. 1, af¬ 
firmed, C.A., Susquehanna Chemical 
Corp. V. Producers Bank & Trust 
Co., Bradford, Pa., 174 F.2d 783. 
Ky.—Trinity Universal Ins. Co. v. 
Farmers State Bank of Augusta. 
187 S.W.2d 793, 300 Ky. 201. 
Bankruptcy Act as providing exclu¬ 
sive definition of debts which may 
be proved and allowed in bank¬ 
ruptcy see Bankruptcy 5 390. 
Matmer in which claimant Shall 
be limited by his conduct is matter 
of federal law. 

U.S.—In re Franklin Bldg. Co., D.C. 
Wis., 83 F.Supp. 263, affirmed, C.A., 
178 F.2d 805. certiorari denied Si- 
monsen V. Emmerling, 70 S.Ct 1023, 
339 U.S. 978, 94 L.Ed. 1383, and 
Emmerling v. Schroeder, 70 S.Ct. 
1024, two cases, 339 U.S. 978, 94 
L.Ed. 1883. 

Bight to consider claim as admin, 
istratlon expense is controlled by 
Bankruptcy Act. 

U.S.—In re Capital Service, D.C.Cal., 
136 F.Supp. 430. 

Bight to recover money from tms. 

tee in bankruptcy as a trust fund 
has been held not to involve any rule 
of property or construction of a state 
statute, but a principle of equity on 
which federal decisions must gov¬ 
ern. 

U.S.—In re Blue Bird Appliance Co., 
C.C.A.MO., 292 F. 127. 

54. U.S.—Susquehanna Chemical 
Corp. V. Producers Bank & Trust 
Co., Bradford, Pa., C.A.Pa., 174 F. 
2d 783. 

55. U.S.—Commercial Credit Co. v. 
Davidson, C.C.A.Mlss., 112 F.2d 64. 

In re Driscoll, D.C.Cal., 127 F. 
Supp. 81—In re Burch, D.C.Kan., 
89 F.Supp. 249. 

Equitable lien prior to **i:rie doc¬ 
trine” 

Where party holding an assign¬ 
ment of future wages claimed that 
it created an equitable lien which 
was not dischargeable in bankruptcy 
and relied on state court decisions 
in support of his claim, the court in 
rejecting it stated that “those deci¬ 
sions constitute a local definition of 
principles [and] . . t* do not de¬ 
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pend on statutory law, but upon the 
principles of general law. Further, 
since bankruptcy is itself an equi¬ 
table proceeding as is the interpre¬ 
tation of an equitable lien, we think 
this court is not bound by the deci¬ 
sions of the state court under the 
principles laid down in Swift v. Ty¬ 
son” [under which federal courts 
were not bound to follow state de¬ 
cisional law not dependent on stat¬ 
utes and which was overruled in Erie 
V. Tompkins]. 

U.S.—In re Skorez, C.C.A.I11., 67 F.2d 
187. 

56. U.S.—Commercial Credit Co. v. 
Davidson, C.C.A.Miss., 112 F.2d 64. 

In re Driscoll, D.C.Cal., 127 F. 
Supp. 81—In re Burch, D.C.Kan., 89 
F.Supp. 249. 

Bankruptcy Act as governing class¬ 
es of property passing to trustee 
see Bankruptcy S 169 b. 

Determination of whether interest 
under will passes to a devisee’s trus¬ 
tee in bankruptcy is controlled by 
federal law even though the nature 
of the title created by the devise is 
to be determined by state law. 

U.S.—In re Relfsteck, D.C.I11., 71 P. 
Supp. 157. 

Goods in possession of bankrupt 

Federal law determines status of 
trustee in bankruptcy with respect 
to goods in possession of bankrupt 
at time of bankruptcy. 

U.S.—In re Central Metallic Casket 
Co., D.C.Wis., 170 F’.Supp. 320. 

57. U.S.—Lockhart v. Garden City 
Bank & Trust Co., C.C.A.N.y., 116 
F.2d 658—Commercial Credit Co. v. 
Davidson, C.C.A.Miss., 112 P.2d 64. 

In re Freedman, D.C.Mich., 168 
F.Supp. 26—In re Driscoll, D.C. 
Cal., 127 F.Supp. 81—In re Burch, 
D.C.Kan., 89 F.Supp. 249. 

Whether trustee is entitled to sta¬ 
tus of ideal hypothetical creditor is 
matter governed by federal law. 

U.S.—In re American Textile Print¬ 
ers Co., D.C.N.J., 162 F.Supp. 901 
—In re Wright Industries, D.C. 
Ohio, 93 F.Supp. 58. 

68 . U.S. — ^Vanston Bondholders Pro¬ 
tective Committee v. Green, Ky., 
67 S.Ct. 237, 329 U.S. 156, 91 L.Ed. 
162—Reiser v. Woodruff, Okl., 66 
S.Ct. 868, 827 U.S. 726, rehearing 
denied 66 S.Ct. 1335, 328 U.S. 879, 
90 L.Ed. 1647—^American Sur. Co. 
of N. Y. v. Sampsell, Cal., 66 S.Ct. 
671, 327 U.S. 269, 90 L.Ed. 663— 
Prudence Realization Corp. v. Geist, 
N.T., 62 S.Ct. 978, 316 U.S. 89, 86 
L.Ed. 1293. 
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the relative priority and order of payment of 
claims,5® and the effect of a discharge.®® 

However, the Bankruptcy Act under its own 
terms relegates to state law the determination of 
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some questions,®! as in the case of exemption from 
the operation of the act of property which is ex¬ 
empt by state law from the claims of creditors,®® 
and such questions are, of course, determined by 


In re V-I-D, Inc., C.A.Ind., 198 
F.2d 392, certiorari denied Kelley, 
Glover & Vale v. Kramer, 73 S.Ct. 
337, 344 U.S. 914, 97 L.Ed. 705— 
In re Inland Gas Corp., C.A.Ky., 
187 P.2d 813—In re Calton Crescent, 

C. A.N.Y., 173 P.2d 944, 13 A.L..R. 
2d 1160, affirmed Manufacturers 
Trust Co. V. Becker, 70 S.Ct. 127, 
338 U.S. 304, 94 L.Ed. 107. 

In re Otto, D.C.Cal., 146 P.Supp. 
786—In re Tate-Jones & Co., D.C. 
Pa., 85 P.Supp. 971—^Deane v. Fidel¬ 
ity Corp. of Mich., D.C.Mich., 82 F. 
Supp. 710—In re Susquehanna 
Chemical Corp., D.C.Pa., 81 P.Supp. 
1, affirmed, C.A., Susquehanna 
Chemical Corp. v. Producers Bank 
Co., Brasford, Pa., 174 F.2d 783 
—In re Calton Crescent, Inc., D.C. 
N.Y., 80 P.Supp. 822, affirmed, C.A., 
173 P.2d 944, 13 A.L.Il.2d 1160, af¬ 
firmed 70 S.Ct. 127, 838 U.S. 304. 
94 L.Ed. 107—^In re Fine Arts Corp., 

D. C.Mlch.. 48 F.Supp. 619, affirmed. 
C.C.A.. 136 F.2d 28. 

Beffard for rlfiThts under state law 

Federal law eroveming: distribu¬ 
tion of a bankrupt’s estate should 
be applied with appropriate regrard 
for rierhts acquired under rules of 
state law, but the extent to which 
state law is to be considered is in 
the last analysis a matter of federal 
law, and in determining whether an 
insolvent defaulting guarantor of cer¬ 
tificate of participation in a mort¬ 
gage who was also the owner of part 
of the mortgage indebtedness was 
entitled to share pro rata, in distri¬ 
bution of proceeds of the mortgage 
in a reorganization proceeding, fed¬ 
eral law was controlling and the 
bankruptcy court was not required 
to apply state rule governing rela¬ 
tive rights of claimants in a state 
liquidation. 

U.S.—^Prudence Realization Corp. v. 
Gelst, N.Y.. 62 S.Ct. 978, 816 U.S. 
89, 86 L.Ed. 1293. 

State law departUig from norm 

State law generally controls as to 
existence of trust relation, but aft¬ 
er bankruptcy, state law should not 
control where it is in collision with 
an express distributive provision of 
the Bankruptcy Act or where it de¬ 
parts so far from general norm of 
trust law that its application would 
be tontamount to applying a state 
insolvency rule rather than bank¬ 
ruptcy rule of distribution. 

U.S.—^In re Tate-Jones & Co., D.C. 
Pa., 86 F.Supp. 971. 

69. U.S.—^In re Otto, D.C.Cal., 146 F. 
Supp. 786—In re Bell Tone Rec¬ 
ords, D.C.N.J., 86 F.SUPP. 806— 


In re Kinney Aluminum Co., D.C. 
Cal., 78 F.Supp. 665. 

Bankruptcy Act as controlling as to 
priorities and order of payment of 
claims generally see Bankruptcy 8 
451. 

Priority to he aeoorded wage claim 
la hands of assignee is governed by 
federal bankruptcy law. 

U.S.—In re Otto, D.C.Cal., 146 F.Supp. 
786. 

Zneqnltahle eondnet regnirlng snh. 
ordination 

Federal law applies in determin¬ 
ing the extent to which inequitable 
conduct of a claimant in acquiring 
or asserting his claim in bankruptcy 
requires its subordination to other 
claims which, in other respects, are 
of the same class. 

U.S.—In re Bell Tone Records, D.C. 
N.J., 86 P.Supp. 806. 

60. State decisions not controlling 

(1) Decisions of state courts that 
a discharge in bankruptcy improper¬ 
ly secured is a nullity are not con¬ 
trolling on federal court. 

U.S.—In re Flnkelstein, D.C.N.Y., 62 
F.Supp. 1015. 

(2) So, state court's determination 
that a particular lien survived bank¬ 
ruptcy was not binding on federal 
district court. 

U.S.—In re Unit Oil Co., D.C.Mlnn., 
50 F.Supp. 264. 

(3) In ancillary proceeding In bank¬ 
ruptcy court after borrower's dis¬ 
charge in bankruptcy, to enjoin prose¬ 
cution, in state court, of lender’s 
action for enforcement of bankrupt’s 
wage assignment in respect of wages 
earned after adjudication, federal 
court was not bound by decision of 
state’s highest court that assignment 
of future wages creates lien from 
date of assignment, not invalidated 
by assignor’s discharge in bankrupt¬ 
cy. 

U.S.—Local Loan Co. v. Hunt, Ill., 64 
S.Ct. 696. 292 U.S. 234, 78 L.Ed. 
1230, 93 A.L.R. 195. 

61. Transfers fraudulent or void¬ 
able under state law 

Under the section of the Bank¬ 
ruptcy Act providing that a trans¬ 
fer which under any state law appli¬ 
cable thereto is fraudulent against, 
or voidable for any other reason by, 
any creditor having a provable claim 
is void as against the trustee, a fed¬ 
eral court in determining whether 
there is an invalid transfer which 
the trustee may set aside must look 
to state law. 

U.S.—Gonterman v. Nicholas, C.A. 
Fla., 270 F.2d 609—Blackford v. 
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Commercial Credit Corp., C.A.Ala., 
263 P.2d 97—Schneider v. O’Neal, 
C.A.Ark., 243 P.2d 914—Sprague v. 
Vogt, C.CA.Minn., 164 F.2d 812. 

Karkus v. Siefert, D.C.N.J., 169 
F.Supp. 662. 

It doss not do vlolsnoo to oonstl- 
tutlonal rsqulvsmsnt of unlfonnlty 
for bankruptcy statute to tuke as 
test local state law. 

U.S.—Perkins v. Remillard, D.C.Mass., 
84 F.Supp. 224. 

62. U.S.—Phillips V. C. Palomo & 
Sons, C.A.Tex., 270 F.2d 791. 

In re Towers, D.C.Cal., 146 F, 
Supp. 882, affirmed. C.A., Towers v. 
Curry, 247 F.2d 738—In re Mlcheal- 
son, D.C.Minn., 113 F.Supp. 929, af¬ 
firmed, C.A., Michaelson v. Elliott, 
209 F.2d 625—In re Sherk, D.C. 
Ohio, 108 F.Supp. 138—In re Walk¬ 
er, D.C.Ohio, 94 F.Supp. 49—Young 
V. First Nat. Bank of Chicago, D.C. 
Ill., 85 F.Supp. 68—In re Wade. D. 

C. La., 62 F.Supp. 461—In re Barry, 

D. C.N.Y.. 52 F.Supp. 496, affirmed, 
C.C.A., 141 P.2d 1021. 

Ill.—Hummell v. Cardwell, 62 N.E.2d 
433, 390 Ill. 626, certiorari denied 
66 S.Ct. 819, three cases, 327 U.S. 
793, 90 L.Ed. 1020, rehearing denied 
66 S.Ct. 898, three cases, 327 U.S. 
819, 90 L.Ed. 1041. 

Minn.—^Wallace T. Bruce, Inc. v. Na- 
Jarian, 81 N.W.2d 282, 2-i9 Minn. 
99. 

Or.—Bush V. Shepherd, 206 P.2d 842, 
186 Or. 105. 

Application of law of state to ex¬ 
emptions and extent to which 
Bankruptcy Act controls generally 
see Bankruptcy 86 494-495. 

Street of Bankznptoy Aot provi¬ 
sions recognising exemptions to which 
bankrupts are entitled by state laws 
is that right to exemptions, their 
nature and amount, are governed 
strictly by state laws, and the deci¬ 
sions of state courts interpreting 
them. 

U.S.—In re Dudley, D.C.Cal., 72 P. 
Supp. 943, affirmed. C.C.A., Goggin 
V. Dudley, 166 F.2d 1023. 

Federal declslocas affeotlng oonsUtn- 
tional validity 

State exemption statute, although 
in terms and on its face showing an 
exemption in favor of the bankrupt, 
must be interpreted as n6t Intended 
to create such exemption retroactive¬ 
ly, in order to avoid constitutional 
invalidity, and federal decisions so 
holding, rather than state decisions 
to the contrary, must be followed in 
determining the applicability of the 
exemption statute, 
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State law. As to other questions, incidental, col¬ 
lateral, or preliminary in nature and which must 
of necessity be determined by some law other than 
the Bankruptcy Act itself, the act is silent as to 
whether state or federal law is determinative.®^ 
It is clear that local rules subversive of the gen¬ 
eral purpose of the Bankruptcy Act do not bind 
the federal courts,®^ and a federal and not a state 
question has been held to be involved in the deter¬ 
mination of the legal consequences which flow from 


acts done in contravention of the provisions of the 
Bankruptcy Act.®® 

On the other hand, in the absence of a controlling 
federal law or policy, it is clear that the determina¬ 
tion of many issues of substantive law touching 
bankruptcy matters is governed by state law.®® 
State law is applicable in determining what property 
the debtor owned immediately preceding bank¬ 
ruptcy,®^ his rights therein,®® and the character 


U.S.—In re Solomons, D.C.N.Y., 2 F. 
Supp. 672. 

63. U.S.—American Surety Co. of 
New York v. First Nat. Bank in 
West Union, W. Va., C.C.A.W.Va.. 
141 F.2d 411, certiorari denied 64 
S.Ct. 1267, 322 U.S. 764, 38 L.Ed. 
1583. 

64. U.S.—Local Loan Co. v. Hunt, 
Ill., 54 S.Ct. 695, 292 U.S. 234, 78 
L.Ed. 1230, 93 A.L.R. 195. 

Federal oonrts may adopt federal 

deflnitioa of teru or phrase used in 
Bankruptcy Act to avoid overreach 
or underreach of state or traditional 
common-law rules touching matter 
and to accomplish disclosed purpose 
of Congress. 

U.S.—Perkins v. Remillard, D.C.Ma8S.. 
84 F.Supp. 224. 

66. liiabllity of haak for deposit of 

bankruptcy funds made in violation 
of terms of Bankruptcy Act involved 
a question of federal rather than of 
local law. 

U.S.—American Surety Co. of New 
York v. First Nat. Bank in West 
irnion. W. Va., C.C.A.W.Va., 141 
F.2d 411, certiorari denied 64 S.Ct, 
1267, 322 U.S. 754, 88 L.Ed. 1683. 
66. U.S.—Vanston Bondholders Pro¬ 
tective Committee v. Green, Ky., 
67 S.Ct. 237, 329 U.S. 166, 91 L.Ed. 
162. 

In re Terrace Lawn Memorial 
Gardens, C.A.Idaho, 256 F.2d $98. 

Aooeptaaoe of offer provided for la 
plaa of reorgaaliatloa 
Where plan of reorganization of 
lessee railroad gave lessor, a corpo¬ 
ration not in reorganization, the al¬ 
ternative of selling its property to 
the reorganized company in return 
for a fixed amount of bonds of the 
reorganized company or of having 
lease disaffirmed by debtor and its 
property returned. Question of pro¬ 
portion of lessor's stock which must 
be voted in favor of accepting the 
offer of purchase in order to make 
its acceptance effective was to be de¬ 
termined under state law, since re¬ 
organization provisions of Bankrupt¬ 
cy Act do not give interstate com¬ 
merce commission or court right to 
require acceptance by lessor, and 
Congress did not intend to leave to 
individual Judges the question of 
whether state laws should be ac¬ 


cepted or disregarded or to make the 
criterion to be applied, the effect of 
the law on prospects of acceptance by 
the offeree. 

U.S.—Callaway v. Benton, Ga., 69 S. 

Ct. 436, 336 U.S. 132, 93 L.Ed. 663. 
Authority of directors to file petition 
Whether directors of corporation 
have authority to file petition in vol¬ 
untary bankruptcy must be deter¬ 
mined by state laws. 

U.S.—Boyce v. Chemical Plastics, C. 
A.Minn., 176 F.2d 839, certiorari 
denied 70 S.Ct. 77, 338 U.S. 828. 94 
L.Ed. 603. 

Ooustructlve trust 
Whether relevant, admissible evi¬ 
dence supporting petition, filed in 
federal court, sitting in bankruptcy, 
by which petitioner sought to re¬ 
claim from bankruptcy trustee sums 
allegedly fraudulently obtained from 
petitioner by bankrupt, subsequent 
to adjudication of bankruptcy, and 
turned over to trustee, established a 
constructive trust was a question of 
state law. 

U.S.—Jaffke v. Dunham, Ill., 77 S.Ct. 
307, 352 U.S. 280, 1 L.Ed.2d 314. 

Fartuership rights 

(1) In a proceeding for involun¬ 
tary declaration of bankruptcy of a 
partnership, and certain alleged part¬ 
ners thereof, in absence of control¬ 
ling federal statutes, substantive 
rights of the parties would be gov¬ 
erned by law of the state where part¬ 
nership existed. 

U.S.—^Van Andel v. Smith, C.A.C 0 I 0 ., 
248 F.2d 916. 

(2) Since Bankruptcy Act while us¬ 
ing the term “partnership” does not 
define it, federal court must fall back 
for its meaning on the general law 
of partnership and the applicable 
state law. 

U.S.—In re Brunson & Bunch, D.C. 
Cal., 79 F.Supp. 883. 

State rent control law was appli¬ 
cable to determination of rental for 
use of property in control of bank¬ 
ruptcy court. 

U.S.—Ernst v. Oberferst, C.C.A.N.Y., 
166 F.2d 619. 

Status am Insurance corporation 

State statutes and interpretations 
determine whether attorney in fact 
for reciprocal Insurance exchange 
organized pursuant to state law has 
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status of Insurance corporation which 
cannot be adjudicated an involun¬ 
tary bankrupt. 

U.S.—In re International Underwrit¬ 
ers, Inc., D.C.M 0 ., 167 F.Supp. 367. 
Where bankruptcy did not super¬ 
sede foreclosure proceeding, state law 
was controlling on question whether 
rents from bankrupt's mortgaged 
realty were sequestered for benefit 
of third mortgagee on qualification 
of receiver in such mortgagee’s fore¬ 
closure action in state court. 
U.S.—Emil V. Hanley, C.C.A.N.Y., 130 
F.2d 369, certiorari granted Emil 
V. Hanley, 68 S.Ct. 436, 317 U.S. 
621, 87 L.Ed. 503, affirmed In re 
John M. Russell, Inc., 63 S.Ct. 687, 
818 U.S. 616, 87 L.Ed. 954. 

67. U.S.—Commercial Credit Co. v. 
Davidson, C.C.A.Miss., 112 F.2d 54. 

Stone V. Mondie, D.C.Okl., 167 P. 
Supp. 929—In re Driscoll, D.C.Cal., 
127 F.Supp. 81—In re Burch, D.C. 
Kan., 89 F.Supp. 249. 

Whether bankrupt had sufficient 
interest in realty to require listing 
thereof as an asset is matter as to 
which law of state where realty was 
situated must be applied. 

U.S.—ln re Beam, D.C.Ala., 163 F. 
Supp. 333. 

Whether trust relation existed as 

to property in possession of bankrupt 
is to be determined by state law. 
U.S.-—In re Tate-Jones & Co., D.C. 
Pa., 86 F.Supp. 971. 

68. U.S.—In re Llpschutz, C.A.Pa., 
228 F.2d 290. 

In re Rogal, D.C.Cal., 112 F.Supp. 
712—In re Tate-Jones & Co., D.C. 
Pa., 86 F.Supp. 971—^Young v. First 
Nat. Bank of Chicago, D.C.111., 86 
F.Supp. 68. 

Ill.—Hummel v. Cardwell, 62 N.E.2d 
433, 390 Ill. 626, certiorari denied 66 
S.Ct. 819, three cases, 827 U.S. 793, 
90 L.Ed. 1020, rehearing denied 66 
S.Ct. 898, three oases, 827 U.S. 819, 
90 L.Ed. 1041. 

Xeorganization court, like bank- 
ruptcy court, takes property situa¬ 
tion as it finds it, and property rights 
are determined by state law prior 
to bankruptcy or reorganization pro¬ 
ceeding. 

U.S.-^Susquehanna Chemical Corp. v. 
Producers Bank & Trust Co., Brad¬ 
ford, Pa.. aA.Pa., 174 F.2d 788. 
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and legal effect of instruments affecting property 
or rights therein,®® when a transfer is perfected,^® 
the existence, validity, nature, and effect of liens on 
the bankrupt's property'll immediately prior to bank¬ 


ruptcy,and the order of priority among the re¬ 
spective lienholders.*^® In the absence of controlling 
federal law or policy, state law is also applicable 
in determining the existence, validity, nature, and 


X&t«r 0 st M trnst lieaeflelacy 

Whether bankrupt’s interest as 
beneficiary In trust fund was, at 
time of filing petition in bankrupt¬ 
cy. transferable, or subject to at¬ 
tachment, seizure or Judicial sale so 
that title thereto vested in trustee 
in bankruptcy must be determined 
by law of state in which trust had 
its situs. 

U.S.—Young V. First Nat. Bank of 
Chicago, D.C.Ill., 85 F.Supp. 68. 
Stats statute authorizing relief of 
tenant from forfeiture of lease is ap¬ 
plicable to bankruptcy courts. 
U.S.—In re Burke, D.C.Cal., 76 F. 
Supp. 5. 

69. U.S.—B-W Acceptance Corp. v. 
Colley. C.A.Okl., 256 F.2d 937. 

Znstminent allegedly a preference 
In deciding proper con.structi<ui of 
Instrument allegedly constituting 
preference in violation of Bankrupt¬ 
cy Act, con.struction was controlled 
by law of state where the instru¬ 
ment was executed. 

U.S.—Shiro V. Drew, D.C.Me., 174 F. 
Supp. 495. 

Bights under leases 

In bankruptcy proceedings, rights 
of partie.s under leases to real prop¬ 
erty are governed by state law un¬ 
less there are contrary provisions in 
Bankruptcy Act or other federal law. 
U.S.—In re Newcomb Interests, Inc., 
D.C.Cal., 171 F.Supp. 704—In re 
Burke, D.C.Cal., 76 F.Supp. 6. 

In determining validity of assign, 
ment of book accounts by bankrupt, 
state law controls. 

U.S.—In re Rosen, C.C.A.N.J., 157 F. 
2d 997, certiorari denied Flsch v. 
Standard Factors Corp., 67 S.Ct. 
972, 366 U.S. 835, 91 KEd. 1282. 

70. U.S.—In re Ideal Mercantile 
Corp., D.C.N.Y., 143 F.Supp. 810, 
affirmed, C.A., 244 F.2d 828, certio¬ 
rari denied 78 S.Ct. 84, 355 U.S. 
856, 2 L.Ed.2d 63. 

Provision of act defining when trans¬ 
fer deemed made 

In order to determine whether a 
transfer of real property was so far 
perfected prior to four months be¬ 
fore bankruptcy that a hypothetical 
bona fide purc^ser from the debtor 
could not create rights in the prop¬ 
erty superior to the rights of the 
transferee within the meaning of the 
Bankruptcy Act provision defining 
when a transfer of realty is deemed 
to have been made, a federal court 
will look to the applicable state law. 
U.S.—Cohen v. Blast Netherland Hold¬ 
ing Co., C.A.N.Y., 258 F.2d 14. 


71. U.S.—Porter v. Searle, C.A.Utah, 
228 F.2d 748. 

In re Central Metallic Casket Co., 
D.C.Wis., 170 F.Supp. 320—Stone 
V. Mondle, D.C.Okl., 157 F.Supp. 
929—In re Koblela, D.C.Neb., 152 F. 
Supp. 489. 

What law governs lien generally see 
Bankruptcy § 242 b. 

Question whether lien claim is 
valid as against creditors of bank¬ 
rupt must be determined by state 
law when challenged under section 
of Bankruptcy Act providing that 
claims which for want of record or 
for other reasons would not have 
been valid liens as against claims 
of creditors of bankrupt shall not be 
liens against his estate. 

U.S.—In re Cleveland. D.C.N.C., 146 
F.Supp. 765. 

▼alidity of chattel mortgage 

(1) Questions as to validity of 
chattel mortgage given by bankrupt 
are to be determined by applicable 
state law. 

U.S.—Bussert v. Quinlan, C.A.KAn., 
267 F.2d 219—^Exchange Nat. Bank 
of Colorado Springs v. Hough, C. 
A.C 0 I 0 ., 258 F.2d 785—U. S. v. 
Jones, C.A.Kan., 229 F.2d 84, cer¬ 
tiorari denied 76 S.Ct. 835, 351 U. 
S. 939, 100 L.Ed. 1466—In re In¬ 
dustrial Sapphire Mfg. Co., C.A. 
Pa., 182 F.2d 589. 

Dean v. Planters Nat. Bank of 
Hughes, Ark., D.C.Ark., 176 F.Supp. 
909—Deane v. Fidelity Corp. of 
Mich., D.C.Mich., 82 F.Supp. 710. 

(2) However, if such mortgage is 
voidable at all under state law, ques¬ 
tion of whether it is voidable in toto 
is controlled by Bankruptcy Act and 
not state law. 

U.S.—^Deane v. Fidelity Corp. of 
Mich., supra. 

Whether or not attorney’s lien ex¬ 
ists for services rendered bankrupt 
is matter as to which bankruptcy 
court will apply state law. 

U.S.—In re Forrest A. Heath Co., D. 
C.Colo.. 159 F.Supp. 632, affirmed, 
C.A., Donaldson, Hoffman and Gold¬ 
stein v. Gaudio, 260 F.2d 333. 

Wlien factor’s Uen perfected 

In determining whether a factor's 
lien on a bankrupt’s accounts re¬ 
ceivable had become perfected more 
than four months prior to filing of 
petition in bankruptcy, federal court 
would look to state law. 

U.S.—Manchester Nat. Bank v. Roche, 
C.A.N.H., 186 F.2d 827. 
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78. U.S.—Commercial Credit Co. v. 
Davidson. C.C.A.Mi8s.. 112 F.2d 54. 

In re Driscoll, D.CU.Cal., 127 F. 
Supp. 61—In re Burch, D.C.Kan., 
89 F.Supp. 249. 

Act of haakmptcy; pezmlttliig cred¬ 
itor to ohtala Uea 

Whether the service of a third- 
party subpoena in supplementary 
proceedings create a lien on Judg¬ 
ment debtor's claim against third 
party, within provision of Bankrupt¬ 
cy Act that an act of bankruptcy by 
a person shall consist of his having 
permitted, while Insolvent, a credi¬ 
tor to obtain a lien upon his prop¬ 
erty through legal proceedings and 
not having vacated or discharged 
such lien within thirty days from 
the date thereof or at least five days 
before date set for sale or other dis¬ 
position of such property, is a ques¬ 
tion of state law. 

U.S.—In re Airmont Knitting & Un¬ 
dergarment Co., C.A.N.T., 182 F.2d 
740. 

Bight of materlalmsa to prsfsreaoe 

In action in federal district court 
by trustee for recovery of alleged 
unlawful preferences in favor of 
materialmen, who claimed Hens un¬ 
der the state mechanics' Hen law, 
the state mechanics’ lien law and 
the interpretation given thereto by 
the state supreme court were re¬ 
quired to be applied in determining 
whether materialmen were entitled 
to preferences under the Bankruptcy 
Act. 

U.S.—Jackson v. Flohr, D.C.Wash., 
119 F.Supp. 305, affirmed in part 
and vacated in part, C.A., 227 F.2d 
607, certiorari denied 76 S.Ct. 822, 
360 U.S. 947. 100 L.Ed. 826. 

73. U.S.—Commercial Credit Co. v. 
Davidson, C.C.A.Mlss., 112 F.2d 64. 

In re Driscoll, D.C.Cal., 127 F. 
Supp. 81—In re Burch, D.O.Kan., 
89 F.Supp. 249. 

Composition proceedings 
Question whether preference should 
be given certain bondholders in pro¬ 
ceedings under Bankruptcy Act for 
composition of indebtedness of irri¬ 
gation district by reason of their 
prior presentation of bonds for pay¬ 
ment required Interpretation of state 
irrigation district act and was re¬ 
quired to be decided in accordance 
with decisions of state courts. 

U.S.-—Wells Fargo Bank A Union 
Trust Co, V. Imperial Irr, Dist., 
C.C.A.Cal., 136 F.2d 539, certiorari 
denied 64 S.Ct. 784, 321 U.S. 787, 
88 L.Ed. 1078, rehearing denied 64 
S.Ct. 940, 322 U.S. 767, 88 L.Ed. 
1698. 
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effect of claims in bankruptcy,’* and equities,the 
validity, nature, and effect of contracts of the bank¬ 
rupt,^* including conditional sales contracts,” and 
pledges.’* 

So, under the provision of the Bankruptcy Act 
giving a trustee the rights of a lien creditor, it has 
been held that the extent of the trustee’s rights, 
remedies, and powers as a lien creditor arc to be 
measured by state law.’* However, the courts are 
not in complete accord on the question of whether 
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state or federal law is applicable or controlling in 
interpreting and applying the provision of the Bank¬ 
ruptcy Act vesting title in the trustee of property 
which, prior to the filing of the petition, the bank¬ 
rupt could by any means have transferred or which 
might have been levied on and sold under judicial 
process against him, or otherwise seized, impounded, 
or sequestered.®* It is generally held that state 
law governs in determining whether the interest of 
the bankrupt in property was transferable or sub¬ 
ject to levy and sale under judicial process.®^ On 


7^ U,S.—^In re Calton Crescent, C. 
A.N.Y., 173 P.2d 944, 18 A.L..R.2d 
1160, affirmed Manufacturers Trust 
Co. V. Becker, 70 S.Ct. 127, 838 
U.S. 804, 94 L.Ed, 107—In re L. H. 
Duncan & Sons, C.C.A.Pa., 127 F. 
2d 640. 

In re Kobiela, D.C.Neb., 162 P. 
Supp. 489—In re Calton Crescent. 
Inc., D.C.N.T., 80 P.Supp. 822, af¬ 
firmed, C.A., 173 P.2<1 944, 13 A.L. 
R.2d 1160, affirmed 70 S.Ct. 127, 838 
U.S. 804, 94 L.Ed. 107. 

QaestloBM of substaatlve law la 

allowaaoe of claims in bankruptcy 
should normally be governed by law 
of appropriate state Jurisdiction. 

U.S.—In re Norwalk Tire & Rubber 
Co., D.C.Conn., 100 P.Supp. 706. 

Za detenalalag what olalais are 
.vaUd aad snbslstiag obligations of 
bankrupt at time petition in bank¬ 
ruptcy is filed, in absence of over¬ 
ruling federal law, reference must 
be had to state laws. 

U.S.—Vanston Bondholders Protective 
Committee v. Green, Ky,, 67 S.Ct. 
237, 329 U.S. 166, 91 L.Ed. 162. 

▼alldity of obUgatioaB of bankrupt 

is to be determined by state law. 
U.S.—^In re William Duncan & Son, 
D.C.Cal., 165 P.Supp. 169. 

Breach of eoatraot by debtor la pos- 

seesloa 

In proceeding in bankruptcy to 
determine validity of claim for al¬ 
leged breach of contract by debtor in 
possession, state law governed. 

U.S.—In re California Eastern Air¬ 
ways, D.C.Del., 96 P.Supp. 348. 

Votes 

In passing on validity of a claim 
in bankruptcy on notes, referee prop¬ 
erly applied state law In determin¬ 
ing auestions concerning execution, 
interpretation, and validity of notes. 
U.S.—In re Falk, D.C.N.T., 88 P.Supp. 
817, affirmed. C.A, Falk v, Leuy, 
180 F.2d 662. 

▼alldity of employees* otoime for 
pay ia lieu of vaeatiou, as general 
claims, depended on what rights ac¬ 
crued to the employees under state 
law by virtue of contract of em¬ 
ployment. 

U.S.—In re Kinney Aluminum Co., D. 
C.Cal., 78 P.Supp, 666. 


Statutes as to proof of fraud 

Where claimant filed claim based 
on mortgage, which was allegedly 
fraudulent and void, state statutes 
with respect to proof of fraud and 
broad discretion lodged in fact finder 
were applicable. 

U.S.—Griffin v. Kelley, CA-Ga., 227 
F.2d 258. 

ComposltioBL of muuiclpal debts 
Under bankruptcy statute provid¬ 
ing for composition of municipal in¬ 
debtedness, validity of refunding 
bonds is to be adjudged by federal 
court in accordance with state law. 
U.S.—^Mutual Loan & Sav. Co. of 
West Palm Beach, Fla. v. C. I. R-. 
CA.Pla., 184 F.2d 161. 

78. U.S.—In re Kobiela. D.C.Neb., 
162 P.Supp. 489. 

76. U.S.—^Xn re American Coils Co., 

C. A.N.J.. 187 F.2d 884. 

In re Magnus Harmonica Corp., 

D. C.N.J., 159 P.Supp. 778, affirmed, 
C.A, 262 F.2d 615—In re Capital 
Service, D.C.Cal., 136 P.Supp. 430— 
In re Kellett Aircraft Corp., D.C. 
Pa., 77 P.Supp. 969, affirmed, C.A.. 
178 P.2d 689—^In re Quartz Crystal 
Products Co., 71 P.Supp. 949, af¬ 
firmed, C.C.A., Heffron v. U. S. Ma¬ 
chinery Co., D.aCal., 166 F.2d 1023. 

Contract olalmsd to ooustituts scLul- 
tabla assignmsBt 

U.S.—In re L. H. Duncan & Sons, C. 
C,A,Pa., 127 F.2d 640. 

In re Dodge-Preedman Poultry 
Co., D.C.N.H., 148 P.Supp. 647, af¬ 
firmed, C.A., 244 P.2d 814. 

Sffioacy of ooiudgumsut ooatraots 
U.S.—In re Edwards, D.C.Cal., 168 P. 
Supp. 936. 

▼alldity aud eoustmotioa. of oon- 
traots for paymsut of attosnsy’s foes 

present questions of state or local 

u!s!—Security Mortgage Company v. 
Powers, Ga., 49 S.Ct. 84, 278 U.S. 
149, 73 L.Ed. 236. 

In re Pack-It, Inc., D.C.N.J., 168 
P.Supp. 148—^In re Schafer's Baker¬ 
ies. D.C.Mlch., 166 P.Supp. 902, ap¬ 
peal denied, C.A., 249 P.2d 448— 
In re Ebert, D.C.Del.. 140 P.Supp. 
597. 

Bight of trustee to balauoe due un¬ 
der ooBtraet 

State law would be applied in de¬ 
termining whether balance due on 
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construction contract should be paid 
to contractor’s bankruptcy trustee or 
to subcontractors who, after contrac¬ 
tor was adjudged a bankrupt, filed 
their mechanics’ lien law notices 
that they were holding owner re¬ 
sponsible for work, labor and mate¬ 
rials going into the construction. 

IT.S.—Lockridge v. Brockman, D.C. 
Ind., 137 P.Supp. 883. 

77. U.S.—In re Forgee Metal Prod¬ 
ucts, C.A.N.J., 229 F.2d 799—In re 
Imperial Brewing Co., C.C.A.Md., 
127 P.2d 766. 

Md.—Tatelbaum v. National Store 
Fixtures Sales Co., 78 A.2d 228, 196 
Md. 599. 

78. ▼aUdity of pledge and transfer 

Bankruptcy court would apply lo¬ 
cal law to solution of question con¬ 
cerning validity of a pledge and a 
transfer under a pledge of stock. 

Md.—^In re Terrace Lawn Memorial 
Gardens, C.A.Idaho, 266 F.2d 398. 

79 . tT.S.—I n re Billings. D.C.Mo., 170 
P.Supp. 253—^In re Freedman, D.C. 
Mich.. 168 P.Supp. 25—In re Amer¬ 
ican Textile Printers Co.. D.C.N.J., 
162 P.Supp, 901—In re Rogal, D.C. 
Cal., 112 P.Supp. 712—In re Wright 
Industries, D.C.Ohio, 93 P.Supp. 68 
—In re Pisher Plastics Corp., D.C. 
Mass., 89 P.Supp. 446. 

80. U.S.—Dannlng v. Lederer, C.A, 
Ill., 232 F.2d 610. 

81. U.S.—Horton v. Moore, C.C.A. 
Mich., 110 r.2d 189, certiorari de¬ 
nied 61 S.Ct. 76, 811 U.S. 692, 86 
L.Ed. 448—Thummess v. Von Hoff¬ 
man, C,C.A.N.J., 109 P.2d 293—Sus- 
kin & Berry, Inc. v. Rumley, C.C.A. 
N.C., 87 F.2d 804, 68 A.L.R. 768. 

In re Pord-Rennie Leather Co., D. 
C.Del., 2 P.2d 760—^In re Berry. D.C. 
Mich., 247 P. 700—^In re Shenberg- 
er. D.COhio, 102 F. 978. 

Wylie V. Zimmer, D.C,Pa., 98 F. 
Bupp. 298—Oharness v. Katz, D.C. 
Wls., 48 P.Supp. 374—In re Mittle- 
mann, D.C.N.Y., 48 P.Supp. 146, af¬ 
firmed, C.C.A., Lockhart v. Mittle- 
mann, 128 P.2d 708. 

Mich.—Cobleigh v. State Land Of¬ 
fice Board, 9 N.W.2d 666, 805 Mich. 
484. 

N.J.—Kahn v. Rockhlll, 28 A.2d 34, 182 
N.J.EQ. 188. affirmed 3l A2d 819, 
188 N.J.Eq. 800. 
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the other hand, there are cases that support the 
view that the federal courts, at least prior to Erie 
R. Co. V. Tompkins, were not bound by the decisions 
of the state courts as to what property passes to 
the trustee under this provision,®^ and it has been 
considered that the Erie doctrine does not impair 

their authority.83 

In areas where state law governs but there are no 
state statutes or decisions to guide the bankruptcy 
court it may look to federal principles.®^ In the 
absence of controlling state court decisions as to 
the construction of a state statute which a bank¬ 
ruptcy court is bound to apply, the court is free to 
adopt its own construction guided by state court 
decisions as to statutory construction generally.8® 


FEDERAL COURTS § 168(6) 

Interest and usury. In so far as the Bankruptcy 
Act specifically deals with interest on claims, the 
federal courts strive to give it uniformity of opera¬ 
tion and prevent its abridgement or control by local 
law or custom.88 It has been broadly stated by 
the Supreme Court that when and under what cir¬ 
cumstances federal courts will allow interest on 
claims against debtor^s estates being administered 
by them has long been decided by federal law,87 
and this statement has been quoted in subsequent de¬ 
cisions.® 8 However, the cases in which this state¬ 
ment has been made or quoted have involved inter¬ 
est accruing after the federal courts have begun 
administration of the debtor’s estate,®® and there is 
language in some of them indicating that the state- 


state law as governing question of 
whether property might have been 
transferred or levied on and sold 
under judicial process generally 
see Bankruptcy S 169 b. 

82. U.S.—Board of Trade of City of 
Chicago V. Johnson, Ill., 44 S.Ct. 
232, 264 U.S. 1, 68 L.Ed. 533. 

Young V. Handwork, C.A.lll., 179 
F.2d 70, 16 A.L.R.2d 825, certio¬ 
rari denied Handwork v. Young, 70 
S.Ct. 804, 339 U.S. 949, 94 L.Ed. 
1363, rehearing denied 70 S.Ct. 1021, 
two cases, 339 U.S. 991, 94 L.Ed. 
1392. 

Garber v. Bankers’ Mortg. Co., D. 
C.Kan., 27 F.2d 609. 

Membership on Board of Trade 

In a case wherein it appeared that 
the state .supreme court had held 
that a membership on the Chicago 
Board of Trade was not “property" 
and did not pass to a trustee in bank¬ 
ruptcy. the Supreme Court of the 
United States declined to follow the 
state decision and held the member¬ 
ship did pass. 

U.S.—Board of Trade of City of Chi¬ 
cago V. Johnson, Ill., 44 S.Ct. 232, 
264 U.S. 1. 68 L.Ed. 533. 

of ‘‘transfer’* 

“In determining whether or not 
an equitable assignment of a con¬ 
tingent remainder, upon the occur¬ 
rence of the contingency is to be 
termed ‘a means of transfer,’ we 
are not to be limited to . . . 

[state law]. The federal courts will 
construe for themselves the meaning 
of the word ’transfer’ as used in the 
statute [Bankruptcy Act 9 70 (a) 
( 6 )]. To hold otherwise would be 
to subject the federal statutes to as 
many different constructions as there 

are states." ^ ^ 

U.S.—In re Landis, C.C.A.I11., 41 F. 
2d 700 703, certiorari denied 51 S. 
Ct. 77,’ 282 U.S. 872, 76 L.Ed. 770. 

S 3 , xa the seventh oisonit 

( 1 ) It has been stated that "It 
seems rather clear • • • that the 


federal courts, at least prior to Erie 
R. Co. V. Tompkins, were not bound 
by the decisions of the state courts 
as to what property passes to the 
trustee in bankruptcy under Sec 70, 
sub a, of the Bankruptcy Act . . 

[and we do not] think that the su¬ 
premacy of Congress over bankruptcy 
legislation has been impaired by Erie 
R. Co. V. Tompkins’’ and the court 
expressly refused to follow a state 
court decision that a trustee in bank¬ 
ruptcy cannot reach the bankrupt's 
interest in a trust which was created 
in good faith by someone other than 
the bankrupt and held that the bene¬ 
ficiary’s interest did pass to the trus¬ 
tee. 

U.S.—Young V. Handwork, C.A.lll., 
179 F.2d 70, 16 A.L.R.2d 826, cer¬ 
tiorari denied Handwork v. Young, 
70 S.Ct. 804, 805, 339 U.S. 949, 94 
L.Ed. 1363, rehearing denied 70 S. 
Ct. 1021, two cases, 339 U.S. 991, 94 
L.Ed. 1392. 

(2) However, in a later decision by 
the .same court, speaking to the same 
provision of the Bankruptcy Act, it 
was stated that "by making the trus¬ 
tee’s title dependent on the alienabil¬ 
ity of property, the Act has made 
it dependent on state law where that 
law has determined the question of 
alienability’’ but the court went on 
to point out that in the case before 
it there w'as no conflict between the 
federal and a state act, and fur¬ 
ther stated: "We agree with the de¬ 
cision in the Young case that Section 
49 of the Illinois Chancery Act does 
not prevent a trustee in bankruptcy 
from obtaining the bankrupt’s bene- 
flcial interest in a trust." 

U.S.—Banning v. Lederer, C.A.I11., 
232 F.2d 610, 613, 614. 

04 . U.S.—In re Dodge-Freedman 
Poultrj' Co., D.C.N.H., 148 F.Supp. 
647, affirmed, C.A., 244 F.2d 314. 

85. U.S.—In re Michealson, D.C. 
Minn., 113 F.Supp. 929, affirmed, C. 
A., Michaelson v. Elliott, 209 F.2d 
625. 


86. Debts owing Vnlted States or 
any state 

In construing and applying the sec¬ 
tion of the Bankruptcy Act provid¬ 
ing that debts owing to the United 
States or any state or subdivision 
thereof as a penalty or forfeiture 
shall not be allowed, except for 
amount of pecuniary loss sustained 
with reasonable costs and such inter¬ 
est as may have accrued thereon ac¬ 
cording to law, and determining 
whether the exaction of twelve per 
cent per annum imposed by a state 
statute on unpaid unemployment in¬ 
surance contributions is to be re¬ 
garded as a penalty or forfeiture or 
interest, a decision of the Supreme 
Court of the United States holding 
that a like exaction imposed by a 
similar statute of another state was 
not penal, but compensatory, was 
binding since the federal statute 
should be given uniformity of opera¬ 
tion and should not be abridged by 
local law or custom. 

U.S.—^Davie v. Green, C.C.A.N.H., 133 
F.2d 461. 

87. U.S.—Vanston Bondholders Pro¬ 
tective Committee v. Green, Ky., 
67 S.Ct. 237, 329 U.S. 166, 91 L.Ed. 
162. 

88 . U.S.—In re General Stores Corp., 
D.C.N.Y., 164 F.Supp. 130—In re 
Magnus Harmonica Corp., D.C.N.J., 
169 F.Supp. 778, affirmed, C.A., 262 
F.2d 615. 

89. U.S.—^In re General Stores Corp., 
D.C.N.Y., 164 F.Supp. 130—In re 
Magnus Harmonica Corp., D.C.N.J., 
169 F.Supp. 778, affirmed, C.A., 262 
F.2d 616. 

After appointment of federal equity 
receiver leading to reorganisation 
proceeding 

U.S.—^Vanston Bondholders Protective 
Committee v. Green, Ky.. 67 S.Ct. 
237, 329 U.S. 166, 91 L.Ed. 162. 
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ment is to be taken as limited to such interest.*® 
It is clear that the right to allowance of interest 
during bankruptcy does not necessarily spring from 
an authorization therefor by state law, but arises 
from equitable considerations,and the federal 
courts may deny a claim for interest on interest*^ 
or a claim for additional simple interest** accruing 
after the commencement of debtor proceedings in 
accordance with federal equitable principles ap¬ 
plicable in bankruptcy proceedings, regardless of the 
validity of such claims under state law. At the 
same time it has been recognized that state law may 
govern the post-bankruptcy rate of interest unless 
the equities to be given effect by a bankruptcy court 
prevent the allowance of such a rate.*^ 

State law generally governs claims against the 
debtor for pre-bankruptcy interest,** and questions 
of usury arising in connection therewith.** A fed¬ 
eral court may apply federal law as to the effect of 
inaction on the part of the bankrupt with respect 
to overcharges of interest paid by him prior to 
bankruptcy.*7 State law has been held to govern 
the rate of interest allowable on amount recovered 
by a trustee in bankruptcy.*® 


§ 169(7). ——-Copsrrights, Patents, 

Trade-Marks, Trade-Names, and 
Unfair Competition 

a. Trade-marks, trade-names, and un- 

fair Competition 

b. Statutory unfair trade practices and 

methods 

c. Copyrights 

d. Patents 

a. Trade-Marks, Trade-Names, and Unfair Com¬ 
petition 

Issues of substantive law arising in actions brought 
in the federal courts for infringement of a trade-mark 
or trade-name, or for unfair competition are governed 
by state law, except in matters governed by an act of 
Congress, but the courts are not in complete agreement 
as to the scope of the exception or as to the rights 
created by the federal statutes governing trade-marks 
and names, and whether there is a substantive federal 
law of unfair competition. 

Except in matters governed by an act of Congress, 
issues of substantive law arising in actions brought 
in the federal courts for infringement of a trade¬ 
mark** or trade-name^ are governed by state law. 


90. **Tlie anestiOA of interest oa the 
debtor's obligations, subsequent to 
tho data of flling, has been the sub¬ 
ject of much controversy, especially 
since the decision of the Supreme 
Court In Vanston Bondholders Pro¬ 
tective Committee v. Green." 

U.S.—In re Magnus Harmonica Corp., 
D.C.N.J., 159 F.Supp. 778, 780, af¬ 
firmed, C.A., 262 F.2d 516. 

91. U.S.—U. S. Trust Co. of N. Y. 
V. Zelle, C.A.Mlnn., 191 F.2d 822. 
certiorari denied 72 S.Ct. 668, 342 
U.S. 944, 96 L..Bd. 703, 

Where no dollnlts rate provided by 
contract 

In determining rate of Interest to 
be allowed secured creditors during 
period of bankruptcy, where no defi¬ 
nite rate is provided for in contractu¬ 
al agreement between debtor and 
creditor, law of state of contract 
need not be applied but bankruptcy 
court must administer and enforce 
Bankruptcy Act as interpreted by 
United States Supreme Court in ac¬ 
cordance with authority granted by 
Congress to determine how and what 
claims shall be allowed under equi¬ 
table principles. 

U.S.—^U. S. Trust Co. of N. T. v. 
Zelle, supra. 

99 . U.S.—^Vanston Bondholders Pro¬ 
tective Committee v. Green, Ky., 
67 S.Ct 237. 329 U.S. 166, 91 L.Ed. 
162. 

In re Magnus Harmonica Corp., 
D.C.N.J., 159 F.Supp. 778, affirmed, 
C.A.. 262 F.2d 616—^In re Georgia, 


F. & A. H. Co., D.C.Ga., 88 F.Supp. 
796. 

93. TT.S.—In re General Stores Corp., 
D.C.N.y., 164 F.Supp. 180—In re 
Wisconsin Cent. Ry. Co., D.C.Minn., 
93 F.Supp. 579, affirmed U. S. Trust 
Co. of N. Y. v. Zelle, C.A., 191 F. 
2d 882, certiorari denied 72 S.Ct. 
658, 342 U.S. 944, 96 L.Ed. 703. 

94. U.S.—In re Wisconsin Cent. Ry. 
Co., D.C.Minn., 93 F.Supp. 679, af¬ 
firmed U. S. Trust Co. of N. Y. v. 
Zelle, C.A., 191 F.2d 822, certiorari 
denied 72 S.Ct 658, 342 U.S. 944, 96 
L.Ed. 703. 

Za case lavcHLvii^ both post sad 
prs-bonkruptoy latersst wherein 
mortgagee made motion for order fix¬ 
ing the rate of interest for a quarter 
commencing after the Institution of 
reorganization proceedings and the 
trustee sought a determination of 
the rate of interest for a period pri¬ 
or to the commencement of the pro¬ 
ceedings, the court stated "it is plain 
that the rate of Interest payable on 
the mortgage is governed by New 
York law." 

U.S.—Hickln v. Central Hanover, 
Bank & Trust Co., C.C.A.N.Y.. 162 
F.2d 660. 662. 

95. U.S.—In re Oakes, C.A.I11., 267 
F.2d 616—Hickln v. Central Han¬ 
over, Bank & Trust Co., C.C.A.N. 
Y., 162 F.2d 660. 

In re Georgia, F. & A. R. Co., 
D.C.Ga., 88 F.Supp. 796—Applica¬ 
tion of 80 John St. Corp., D.C.N.Y., 
68 F.Supp. 261. 
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96. TT.S.— In re Oakes, C.A.Ill., 267 
F.2d 516—Blackford v. Commer¬ 
cial Credit Corp., C,A,Ala,, 263 P. 
2d 97. 

97. U.S.—^In re Magnus Harmonica 
Corp., D.C.N.J., 159 F.Supp. 778. 
affirmed, C.A., 262 P.2d 616. 

98. £aw of state where proceeding 
had 

Where the R. F. C. was directed 
to repay to trustees in railroad re¬ 
organization the amount paid to the 
corporation on certain notes of debt¬ 
or, it was proper to allow Interest 
against the corporation and in favor 
of the trustees on the amount recov¬ 
ered by the order which interest 
should be computed at the rate al¬ 
lowed by the laws of Connectl-ut 
where the proceeding was had. 
U.S.—New York, N. H. & H. R. Co. 
v. R. P. a, C.A.Conn., 180 P.2d 241. 

99. U.S.—Pecheur Lozenge Co. v. 
National Candy Co., N.J., 62 S. 
Ct. 853, 315 U.S. 666, 86 L.Ed. 1103. 

Campbell Soup Co. v. Armour & 
Co., C.A.Pa., 176 F.2d 795, certio¬ 
rari denied 70 S.Ct. 88, 338 U.S, 847, 
94 L.Ed. 618. 

Standard Oil Co. v. Standard Oil 
Co. of N. D., D.C.N.D., 123 F.Supp. 
227—Lorraine Mfg. Co. v. Lorraine 
Mfg. Co., D.C.N.J., 101 F.Supp. 967 
—^Palmer v. Gulf Pub. Co., D.C.Cal., 
79 F.Supp. 781. 

1. U.S.—El Chico, Inc. v. El Chico 
Cafe, C,A.Tex., 214 F.2d 721—Gen- 
1 eral Industries Co. v. 20 Wacker 
Drive Bldg. Corp., C.C.A.I11., 166 



86 C.J.S. FEDERAL COURTS § 169(7) 

The rule is the same whether the action is at law common-law unfair competition or actions for un- 
or in equity.2 Thus, state law controls substantive fair competition not founded on substantive rights 
issues of law arising in actions for infringement conferred by federal statutes are governed by state 
of a common-law trade-mark^ or trade-name.^ jaw.5 
So, issues of substantive law arising in actions for 


F.2d 474, certiorari denied 67 S.Ct. 
870, 329 U.S. 792, 91 L.Ed. 678, re¬ 
hearing denied 67 S.Ct. 480, 329 U. 
S. 832, 91 L.Ed. 705. 

Standard Oil Co. v. Standard Oil 
Co. of N. D., D.C.N.D., 123 P.Supp. 
227. 

a. U.S. — ^Phllco Corp. V. Phillips Mfg. 
Co., C.C.A.I1L, 133 F.2d 663, 148 
A.L.R. 125. 

3. U.S.—Pecheur Lozenge Co. v. Na¬ 
tional Candy Co., N.J., 62 S.Ct. 863, 
315 U.S. 666, 86 L.Ed. 1103. 

City Messenger of Hollywood, 
Inc. V. City Bonded Messenger Serv¬ 
ice. Inc., C.A.I11., 264 P.2d 631, cer¬ 
tiorari denied 79 S.Ct. 46, 368 U.S. 
827, 3 L.Ed.2d 66—^Artype, Inc. v. 
Zappulla, C.A.N.Y., 228 F.2d 695 
—Food Fair Stores v. Pood Fair, 

C. A.Mass., 177 F.2d 177—Browning 
King Co. of N. T. v. Browning 
King Co., C.A.Pa., 176 P.2d 1 OS- 
Yellow Cab Transit Co. v. Louis¬ 
ville Taxicab & Transfer Co., C.C. 
A.Ky., 147 F.2d 407—^American 
Photographic Pub. Co. v. Ziff-Davis 
Pub. Co., C.C.A.I11., 136 P.2d 669— 
Grocers Baking Co. v. Sigler, C.C. 
A.Ky., 132 P.2d 498—Cridlcbaugh v. 
Rudolph, C.C.A.N.J., 131 F.2d 796, 
certiorari denied 63 S.Ct. 856, 318 

U. S. 779. 87 L.Ed, 1147. 

Pood Fair Stores v. Pood Fair, 

D. C.Mass., 83 F.Supp. 445, affirmed, 
C.A., 177 F.2d 177—Folmer Graflex 
Corp. v. Graphic Photo Service, D. 
C.Mass., 44 P.Supp. 429, new trial 
granted 45 F.Supp. 749—Coca-Cola 
Co. V. Busch, D.C.Pa., 44 F.Supp. 
405. 

4. U.S.—Morgenstern Chemical Co. 

V. O. D. Searle & Co., C.A.N.J., 253 
F.2d 390, certiorari denied 79 S.Ct. 
26. 358 U.S. 816, 3 L.Ed.2d 58— 
El Chico, Inc. V. El Chico Cafe, 
C.A.Te-X., 214 F.2d 721—Food Fair 
Stores V. Food Fair, C.A.Mass., 177 
F.2d 177—Browning King Co. of 
N. Y. V. Browning King Co., C.A. 
Pa., 176 F.2d 105—^Anheuser-Busch, 
Inc. V. Du Bois Brewing Co., C.A. 
Pa., 176 P.2d 370, certiorari de¬ 
nied 70 S.Ct. 664, 839 U.S. 934, 94 
L.Ed. 1364, rehearing denied 70 S. 
Ct. 977, 339 U.S. 969, 94 L.Ed. 1369. 

Progressive Welder Co. v. Col- 
lom, D.C.Mlnn., 126 F.Supp. 807— 
Lockwood V. Friendship Club, D.C. 
Md., 96 P.Supp. 614—Sapersteln v. 
Grund, D.C.Iowa, 86 P.Supp. 647— 
Cook Paint & Varnish Co. v. Cook 
Chemical Co., D.C.Mo., 85 F.Supp. i 
257, opinion supplemented 87 F. I 
Supp. 865, modified on other | 
grounds, C.A., 186 P.2d 366. I 


u U.S.—Pecheur Lozenge Co. v. Na¬ 
tional Candy Co., N.J., 62 S.Ct. 863, 
316 U.S. 666. 86 L.Ed. 1103. 

American Ice Co. v. Royal Pe¬ 
troleum Corp., C.A.Pa., 261 P.2d 
365—City Messenger of Hollywood, 
Inc. V. City Bonded Messenger Serv¬ 
ice, Inc., C.A.I11., 264 P.2d 531, cer¬ 
tiorari denied 79 S.Ct. 46, 368 U.S. 
827, 3 L.Ed.2d 66—National Van 
Lines v. Dean. C.A.Cal., 237 F.2d 
688—^Artype, Inc. v. Zappulla, C.A. 
N.Y.. 228 P.2d 696—El Chico, Inc. 
V. El Chico Cafe, C.A.Tex., 214 F.2d 
721—Thiberg v. Bach, C.A.N.J., 203 
P.2d 966—Sunbeam Furniture Corp. 
V. Sunbeam Corp., C.A.Cal., 191 P. 
2d 141. rehearing denied 191 F.2d 
731—Jewel Tea Co. v. Kraus, C.A. 
Ill., 187 P.2d 278—Radio Shack 
Corp, V. Radio Shack, C.A.Ill., 180 
P.2d 200—Pood Pair Stores v. Pood 
Fair, C.A.Mass., 177 F.2d 177— 
Browning King Co. of N. Y. v. 
Browning King Co.. C.A.Pa., 176 
P.2d 105—Campbell Soup Co. v. 
Armour & Co., C.A,Pa., 176 F.2d 
796, certiorari denied 70 S.Ct. 88, 
338 U.S. 847. 94 L.Ed. 618—Neuhoff, 
Inc. V. Neuhoff Packing Co., C.C.A. 
Tenn., 167 P.2d 469—Wllhartz v. 
Turco Products, C.C.A.Ill., 164 F.2d 
731—Yellow Cab Transit Co. v. 
Louisville Taxicab & Transfer Co., 
C.C.A.Ky., 147 P.2d 407—American 
Photographic Pub. Co. v. Ziff-Da¬ 
vis Pub. Co., C.C.A.I11., 136 P.2d 569 
—^Adam Hat Stores v. Lefco, O.C.A 
Pa., 134 F.2d 101—Zangerle & Pe¬ 
terson Co. V. Venice Furniture Nov¬ 
elty Mfg. Co., C.C.A.I11., 133 F.2d 
266—Grocers Baking Co. v. Sigler, 
C.C.A.Ky., 132 P.2d 498—Cridle- 
baugh V. Rudolph, C.C.A.N.J., 131 
P.2d 795, certiorari denied 63 S. 
Ct. 856, 318 U.S. 779, 87 L.Ed. 1147 
—Time, Inc., v. VIobln Corp., C.C. 
A.Ill., 128 F.2d 860, certiorari de¬ 
nied 63 S.Ct. 78, 317 U.S. 673, 87 L. 
Ed. 640—Zephyr American Corp. 
V. Bates Mfg. Co., C.C.A.N.J., 128 
F.2d 380—Addressograph - Multi¬ 
graph Corporation v. American Ex¬ 
pansion Bolt & Manufacturing Co., 

C. C.A.I11., 124 F.2d 706, certiorari 
denied 62 S.Ct. 1270, 316 U.S. 682, 
86 L.Ed. 1766. 

Unistrut Corp. v. Power, D.C. 
Mass., 176 F.Supp. 294—^Norwich 
Pharmacal Co. v. Sterling Drug, 
Inc., D.C.N.Y., 167 F.Supp. 427— 
Rlverbank Laboratories v. Hard¬ 
wood Products Corp., D.C.I11., 165 
F.Supp. 747—Locattelll, Inc. v. To- 
maiuoll, D.C.N.J., 129 F.Supp. 630— 
Progressive Welder Co. v. Collom, 

D. C.Minn., 126 F.Supp. 807—Hall 
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V. Wright, D.C.Cal., 126 P.Supp. 26>, 
affirmed, C.A., 240 F.2d 787—Lasko- 
wltz V. Marie Designer, Inc., D.C. 
Cal., 119 F.Supp. 641—Silvers v. 
Russell, D.C.Cal., 113 F.Supp. 119 
—Independent Nail & Packing Co. 
V. Stronghold Screw Products, D. 

C. I11., 107 F.Supp. 969, reversed on 
other grounds, C.A., 206 F.2d 921, 
certiorari denied Stronghold Screw 
Products V. Independent Nail & 
Packing Co., 74 S.Ct. 138, 346 U.S. 
886, 98 L.Ed. 391—^Beneficial Loan 
Corp. V. Personal Loan & Finance 
Corp., D.C.Ark., 100 F.Supp. 838— 
Lockwood V. Friendship Club, D.C. 
Md., 96 F.Supp. 614—^Dad’s Root 
Beer Co. v. Doc’s Beverages, D.G 
N.Y., 94 F.Supp. 121. affirmed, C.A., 
193 F.2d 77—^Fitzgerald v. Block, 

D. C.Pa., 87 F.Supp. 306—Sapersteln 
V. Grund, D.C.Iowa, 85 F.Supp. 647 
—^Palmer v. Gulf Pub. Co., D.C.Cal., 
79 P.Supp. 731—Gamlen Chemical 
Co. V. Gamlen, D.C.Pa., 79 P.Supp. 
622—Elastic Stop Nut Corp. of 
America v. Greer. D.C.Ill., 62 P. 
Supp. 863—National Nut Co. of 
Cal. V. Kelllng Nut Co., D.C.I11., 61 
F.Supp. 76—^Zephyr Am. Corp. v. 
Bates Mfg. Co., D.C.N.J., 69 P.Supp. 
673—Best Foods v. General Mills, 
D.C.Del., 69 P.Supp. 201—^Mishawa¬ 
ka Rubber & Woolen Mfg. Co. v. 
Panther-Panco Rubber Co., D.C. 
Mass., 56 F.Supp. 308, affirmed in 
part and vacated in part on other 
grounds. C.C.A., 163 F.2d 662. cer¬ 
tiorari denied 67 S.Ct. 64, 329 U.S. 
722, 91 L.Ed. 625, rehearing de¬ 
nied 67 S.Ct. 183, 329 U.S. 826, 91 
L.Ed. 702, motion denied 67 S.Ct. 
1526, 331 U.S. 868, 91 L.Ed. 1871 
—^National Fruit Product Co. v. 
Dwinell-Wrlght Co., D.C.Mass., 47 
P.Supp. 499, affirmed, C.C.A,, 140 
F.2d 618—Folmer Graflex Corp. v. 
Graphic Photo Service, D.C.Mass., 

44 F.Supp. 429, new trial granted 

45 F.Supp. 749—Coca-Cola Co. v. 
Busch, D.aPa., 44 F.Supp. 406. 

State law as to damages for unfair 
competition governs. 

U.S.—^Macdonald v. Winfield Corp., D. 
C.Pa., 93 F.Supp. 153, affirmed, C.A., 
191 F.2d 32. 

Sstabllshmeii.t of rederal Trade 
OommlssioiL did not indicate a con¬ 
gressional intent to authorize federal 
courts to develop a federal common 
law of unfair competition. 

U.S.—^National Fruit Product Co. v. 
Dwinell-Wright Co., D.C.Mass., 47 
F.Supp. 499, affirmed. C.C.A., 140 F. 
2d 618. 



§ 16d(7) FEDERAL COURTS 

Generally speaking, state law is controlling on 
questions of trade-mark infringement and unfair 
competition if neither the plaintiff’s mark nor the 
defendant’s mark is registered tmder the federal 
act or both are invalid under the act,® or federal 
registration is not relied on as a source of rightJ 
This is so even though the acts complained of may 
be committed in various states® and may affect 
interstate commerce.® 

On the other hand, it is clear that questions aris¬ 
ing in actions for infringement of a trade-mark or 
for unfair competition involving rights created 
by federal statutes are controlled by federal law.^® 
The courts have not, however, been in complete 
agreement as to the rights created by the federal 
statutes governing trade-marks or as to their inter¬ 
pretation and application,!! and the result in a par¬ 
ticular case may be affected by whether the Trade- 
Mark Act of 1905, the Act of 1920, or the present 
statute, known as the Lanham Act, 15 U.S.C.A. §§ 
1051-1127, is applicable.!® Many courts had taken 
the position that the Acts of 1905 and 1920, and 
the registration of trade-marks thereunder did not 
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create a substantive federal trade-mark law or any 
substantive rights in the owner of a registered 
trade-mark, but merely conferred procedural advan¬ 
tages, as discussed in Trade-Marks, Trade-Names, 
and Unfair Competition § 169, and so it followed 
from acceptance of this view in accordance with the 
rule in Erie v. Tompkins, that substantive rights 
under a federally registered trade-mark were gov¬ 
erned by state law.!® A few courts, however, took 
the view that these acts did create substantive 
rights, as well as procedural rights, and, therefore, 
regarded the Erie doctrine as inapplicable,!^ and 
held that federal law governed substantive ques¬ 
tions of trade-mark law, at least with respect to 
marks used in interstate commerce,!® while at the 
same time recognizing that in construing and apply¬ 
ing any term used in a federal trade-mark statute 
which had a common-law significance the meaning 
of the term was to be determined by reference to 
the state common law existing at the time of the 
passage of the federal statute.!® 

In actions for infringement of a federally regis¬ 
tered trade-mark it was held that questions as to 
registerability,!*^ validity,!® infringement,!® and de- 


law and law as oo&stmsd liy 
fsdaral oonrts 

Suit for unfair competition in the 
federal district court of Kentucky 
would be determined by the law of 
Kentucky and by the law as construed 
by the court of appeals for the sixth 
circuit. 

U.S.—Ballard & Ballard Co. v. Bor¬ 
den Co., D.C.Ky., 107 F.Supp. 41. 

6. U.S.—Philco Corp. v. Phillips Mfgr. 
Co., C.C.A.I11., 133 F.2d 663, 148 A. 
L.R. 126. 

7. Ill partionlas actions 

(1) In action for Infringement of 
common-law trade-mark consistlner of 
word “Specs” where it appeared that 
plaintiff also regristered word “Specs” 
as trade-mark under provisions of 
federal law but no complaint was 
made on that score, controlling law 
continued to be state law. 

U.S.—Cridlebaugh v. Rudolph, C.C.A. 
N.J., 131 F.2d 796, certiorari denied 
63 S.Ct. 856, 318 U.S. 779, 87 L.Ed. 
1147. 

(2) So, in an action for infringe¬ 
ment of a trade-name and unfair 
competition, state law was held to 
govern, although name was regis¬ 
tered, where plaintiff did not claim 
a technical violation of its registered 
trade-mark, jurisdiction was based 
on diversity, and all of acts com¬ 
plained of occurred in one state. 

U.S.—Safeway Stores v. Sklar, D.C. 

Pa., 76 F.Supp. 98. 

a U.S.—El Chico, Znc. v. El Chico 
Cafe, C.A.Tex., 214 F.2d 721. 


9. U.S.—El Chico, Inc. v. El Chico 
Cafe, supra. 

10. U.S.—^Huber Baking Co. v. 
Stroehmann Bros. Co., C.A.N.T., 262 
F.2d 946, certiorari denied 79 S.Ct. 
60, 368 U.S. 829, 3 UEd.2d 69— 
Philco Corp. v. Phillips Mfg. Co., 

C, C.A.I11., 133 F.2d 663, 148 A.L.R. 
126. 

Gamlen Chemical Co. v. Gamlen, 

D. C.Pa., 79 F.Supp. 622—^National 
Fruit Product Co. v. Dwinell-Wright 
Co.. D.C.Mass., 47 F.Supp. 499, af¬ 
firmed, C.C.A., 140 F.2d 618. 

11. U.S.—Philco Corp. v. Phillips 
Mfg. Co.. C.C.A.I11., 133 F.2d 663, 
148 A.L.R. 126. 

Lorraine Mfg. Co. v. Lorraine 
Mfg. Co., D.C.N.J., 101 F.Supp. 967. 

12. U.S.—S. C. Johnson & Son v. 
Johnson, C.A.N.Y., 176 F.2d 176, 
certiorari denied 70 S.Ct. 103, 338 

U. S. 860, 94 L.Ed. 627—Philco Corp. 

V. Phillips Mfg. Co., C.C.A.I11., 133 
F.2d 663, 148 A.L.R. 126. 

13. U.S.—^Mishawaka Rubber & 
Woolen Mfg. Co. v. S. S. Kresge 
Co., C.C.A.Mich., 119 F.2d 316, re¬ 
versed on other grounds 62 S.Ct. 
1022. 316 U.S. 203, 86 L.Ed. 1381. 

Folmer Graflex Corporation v. 
Graphic Photo Service, D.C.Mas8., 
44 F.Supp. 429. 

14. U.S.—Philco Corp. v. Phillips 
Mfg. Co.. C.CJL111., 183 F.2d 668. 
148 A.L.R. 126. 

16. U.S.—Philco Corp. v. Phillips 
Mfg. Co., supra. 
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Unfair competition in ns# of marks 

In so far as state law conflicts 
with the policy of the Trade-Mark 
Acts with respect to unfair compe¬ 
tition in Interstate commerce hav¬ 
ing to do with passing off effected 
solely by use of a trade-mark, the 
state law must yield to the superior 
federal law. 

U.S.—^Philco Corp. v. Phillips Mfg. 
Co., supra. 

16. Where terms “owner” and 

**trade-mark” were left undefined in 
the Trade-Mark Act, the meaning of 
such terms as used in the act is to 
be determined by reference to state 
common law existing at the time of 
the passage of the act. 

U.S.—Philco Corp. V. Phillips Mfg. 
Co., supra. 

17. U.S.—Philco Corp. v. Phillips 
Mfg. Co., supra. 

18. U.S.—Philco Corp. v. Phillips 
Mfg. Co., supra. 

19. U.S.—Dwinell-Wright Co. v. Na¬ 
tional Fruit Product Co., C.C.A. 
Mass., 140 F.2d 618—Philco Corp. 
V. Phillips Mfg. Co., C.C.A.I11., 133 
F.2d 663, 148 A.L.R. 126—Time, 
Inc., V. Vlobln Corp., C.C.A.I11., 128 
F.2d 860, certiorari denied 63 S.Ct. 
78, 317 U.S. 673, 87 L.Ed. 640— 
Rytex Co. v. Ryan, O.C.A.I11., 126 
F.2d 962. 

Bulova Watch Co. v. Stolzberg, 
D.C.MaS8., 69 F.Supp. 643. 
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ienses,20 as well as remedies,*1 under the act of 
1905, were governed by federal law. Federal law 
was also considered to govern such questions un¬ 
der the 1920 Act.22 Where the applicable federal 
statutory law, either the Act of 1905 or 1920, was 
ambiguous or silent as to questions of infringement 
of a federally registered trade-mark, federal case 
law was held to control.23 Without reference to 
a particular trade-mark statute a case involving 
federal trade-mark registrations and unfair compe¬ 
tition was held to be controlled by federal law.^^ 

The Lanham Act does not appear to deal specifi¬ 
cally with the question of whether state or federal 
law governs issues arising under the head of in¬ 
fringement of a federally registered trade-mark,25 
but it has been said that both the act itself and its 
legislative history manifest an intent to regulate 
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trade-marks used in interstate commerce along uni¬ 
form national lines, thereby avoiding chaotic inter¬ 
ference of diverse state laws,*® and that there is 
no doubt that it created rights uniform throughout 
the United States, in the interpretation of which the 
federal courts are not limited by state law,**^ al¬ 
though there are indications in some opinions that 
the matter of infringement of a federally registered 
trade-mark is, even under the Lanham Act, es¬ 
sentially one of state property law.*® To the extent 
that the applicable provision of the Lanham Act 
makes a federally registered trade-mark incon¬ 
testable it has been held to be controlling.** Except 
to this extent, however, ownership of the mark itself 
has been held to be governed by state law.** Own¬ 
ership of a trade-name or a commercial name like¬ 
wise has been held to arise under, and be governed 
by, state law.*i The Lanham Act is not controlling 


.application under Act of 1905; oer- 
tifleate israed after Xianham Act 

In an action for infringement of a 
federally registered trade-mark where 
it appeared that application for reg¬ 
istration was made under the Act of 
1905, although certificate of registra¬ 
tion was issued after operative date 
of Lanham Act, the court stated that 
“federal authorities control the 
course of decision in the protection 
of plaintiff’s names as technical 
Trade-Marks.’* 

U.S.—Schreiber Mills v. O. A. Cooper 
Co., D.C.Neb., 87 F.Supp. 674, 687. 
20. U.S.—Phllco Corp. v. Phillips 
Mfg. Co., C.C.A.I11., 133 F.2d 663, 
148 A.L.R. 125. 

National Fruit Product Co. v. 
Dwinell-Wright Co., D.C.Mass., 47 
F.Supp. 499, affirmed, C.C.A., 140 F. 
2d 618. 

SI. U.S.—-Philco Corp. v. Phillips 
Mfg. Co., C.C.A.I11., 133 F.2d 663, 
148 A.L.R. 125. 

82. U.S.—Phllco Corp. v. Phillips 
Mfg. Co., supra. 

83. U.S.—^Dwinell-Wright Co. v. Na¬ 
tional Fruit Product Co., C.C.A. 
Mass., 140 F.2d 618. 

84. U.S.—^Eskimo Kooler Corp. v. 
Eskimo Pie Corp., C.A.I11., 235 F. 
2d 3, certiorari denied 77 S.Ct. 328, 
852 U.S. 953, 1 L.Ed.2d 244. 

85. U.S.—^Mendes v. New England 
Duplicating Co., D.C.Mass., 94 F. 
Supp. 558, affirmed, C.A., New Eng¬ 
land Duplicating Co. v. Mendes, 190 
F.2d 415. 

86 . U.S.—Mendes v. New England 
Duplicating Co., D.C.Mass., 94 F. 
Supp. 658, affirmed, C.A., New Eng¬ 
land Duplicating Co. v. Mendes, 190 
F.2d 415. 

87. U.S.—S. C. Johnson & Son v. 
Johnson. aA.N.T.. 176 F.2d l)6. 
certiorari denied 70 S.Ct. 103, 838 
U.S. 860. 94 L.Ed. 527. 


Zt does aot follow that ia. deter- 
mlalag what these rights are, the 

federal courts are not to be guided 
by the existing common law, especial¬ 
ly with respect to issues as to which 
the law was well settled when the 
Lanham Act was enacted. 

U. S.—S. C. Johnson & Son v. John¬ 
son, supra. 

Buie UBder prior law aaoted 

Rule stated in Philco Corporation 

V. Phillips Mfg. Co., C.C.A.I11., 133 F. 
2d 663, 672, 148 A.L.R. 126, to the 
effect that “Registration of plain¬ 
tiff's trade mark rendered all ques¬ 
tions concerning its use and protec¬ 
tion in interstate commerce questions 
of federal law,” although announced 
in a case arising under the Act of 
1905, has been quoted with apparent 
approval in a case arising under the 
Lianham Act. 

U.S.—^Landstrom v. Thorpe, C.AS.D., 
189 F.2d 46, 52, 26 A.L.R.2d 1170, 
certiorari denied Thorpe v. Land- 
strom, 72 S.Ct. 87, 842 U.S. 810, 96 
L.Ed. 620. 

Zufrlugeueat and deolaratiom of la- 
validity 

Action for injunction against al¬ 
leged infringement of registered 
trade-mark and accounting of profits, 
and counter-claim to enjoin plaintiff 
from intimidation of defendant’s cus¬ 
tomers and for declaration that plain¬ 
tiff’s trade-mark was invalid, were 
governed by federal rather than state 
law. 

U.S.—^Mendes v. New England Dupli¬ 
cating Co., D.C.Mass., 94 F.Supp. 
558, affirmed, C.A., New England 
Duplicating Co. v. Mendes, 190 F. 
2d 415. 

Bights ia ooUeotive mark 

In view of fact that the Lanham 
Act provides the essential basis for 
all rights In a collective trade-mark, 
federal law governed in suit in fed-, 
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eral district court for injunction 
against alleged trade-mark infringe¬ 
ment and unfair competition. 

U. S.—^Huber Baking Co. v. Stroeh- 
mann Bros. Co., C.A.N.Y., 252 F.2d 
945, certiorari denied 79 S.Ct. 50, 
358 U.S. 829, 8 L.Ed.2d 69. 

28. State law ladioated as ohoioe 

“As to the Lanham Act and the 
governing law, in Campbell Soup Co. 

V. Armour & Co., 8 Clr., 176 F.2d 795, 

at page 797, certiorari denied 70 S.Ct. 
88, 338 U.S. 847, 94 L.Ed. 618, the 
court said: 'Here we have a claim 
for unfair competition generally and 
also a claim for trade mark infringe¬ 
ment with reliance upon the federal 
statute as to registration [Federal 
Trade-Mark Act of 1905, 15 U.S.C.A. 
9 81 et seq., now replaced by the Lan¬ 
ham Trade-Mark Act of 1946, 15 U.S. 
C.A. I 1051 et seq.]. The unfair com¬ 
petition matter is, as said above, one 
for state law. . . . What about 

the trade mark infringement in this 
instance?’ The court did not answer 
its question but noted (a) the trade¬ 
mark registration statute expressly 
confers Jurisdiction on the federal 
courts for litigation arising under it, 
and (b) the matter is essentially one 
of state property law. Thus, the 
court indicated that the choice of 
law should be state law.” 

U.S.—^Locatelli, Inc., v. Tomaiuoli, D. 

C. N.J., 129 F.Supp. 630, 633. 

29. U.S.—S. C. Johnson & Son v. 
Johnson, C.A.N.Y., 176 F.2d 176, 
certiorari denied 70 S.Ct. 103, 338 
U.S. 860, 94 L,Ed. 627. 

Time, Inc., v. T. I. M. E. Inc., 

D. C.Cal., 123 F.Supp. 446. 

30. U.S.—Time, Inc. v. T. I. M. E. 
Inc., D.CCal., 123 F.Supp. 446. 

31. U.S.—Time, Inc. v, T. I. M. E., 
Inc., supra. 
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on questions of infringement of a federally regis¬ 
tered trade-mark or trade-name, if the mark or name 
claimed to infringe is used only in intra-state com¬ 
merce and such use does not substantially affect in¬ 
terstate commerce.®* 

Whether the Lanham Act creates a substantive 
federal law of tmfair competition which is con¬ 
trolling as to the substantive rights of the parties 
in actions for unfair competition is a subject on 
which the courts arc in disagreement.*® Some 
courts have taken the view that while the act gives 
United States citizens reciprocal rights against 
foreign nationals where foreign nationals compete 
unfairly with them,®^ it does not create a federal 
law of unfair competition available to United States 
citizens one against the other,®® and so state law 
continues to be controlling as to substantive issues 
of unfair competition.®® Other courts have, how¬ 
ever, regarded the Lanham Act as creating a sub¬ 


stantive federal law of unfair competition available 
between citizens of the United States where there 
is present sufficient involvement of interstate com- 
merce.®f Even where the latter rule prevails, not 
every type of unfair competition is controlled by fed¬ 
eral law.®® So, an action charging unfair competi¬ 
tion based on piracy of trade secrets has been held 
to be governed by state law,®® and state law is con¬ 
trolling where sufficient involvement of interstate 
commerce is not present.^® 

The Erie doctrine requires that rules previously 
developed in the federal courts with respect to 
trade-marks and unfair competition on the assump- 
^tion that there existed a federal general common 
law no longer be applied.^ ^ 

Action for damages for wrongful registration. 
In an action brought under 15 U.S.C.A. § 1120, pro¬ 
viding that any person procuring a registration of 
a mark by a false or fraudulent representation, or 


88. Trade-iuun* 

U.S.—R. P. Hazzard Co. v. Emerson's 
Shoes, D.C.Mass., 89 F.Supp. 211 
—Safeway Stores v. Sklar, D.C.Pa., 
76 P.Supp. 98. 

iBLfxlAffsuent oomttLitted In intra¬ 
state oonuuoroe but affeotinsr inter- 
state eonuneroe may be regrulated by 
Congress and is within the Lanham 
Act 

U.S.—Staufer v. Exley, CJLCal.. 184 
F.2d 962. 

under prior trade-mark aot state 
common law was still controlling on 
question of trade-mark infringement 
if either party's mark was used only 
in intra-state commerce. 

U.S.—Philco Corp. v. Phillips Mfg. 
Co., C.C.AI11., 133 P.2d 663, 148 A. 
L.R. 125. 

S3. U.S.—^L'Aiglon Apparel v. Lana 
Lobell, Inc., C.A.Pa., 214 F.2d 649. 

Sarkes Tarzian, Inc. ▼. Audio 
Devices, Inc., D.C.Cal., 166 F.Supp. 
260. 

34. XJ.S.—^L'Alglon Apparel v. Lana 
Lobell, Inc., C.A.Pa., 214 P.2d 649. 

35. U.S.—City Messenger of Holly¬ 
wood, Inc. V. City Bonded Mes¬ 
senger Service, Inc., C.A.I11., 264 
F.2d 631, certiorari denied 79 S.Ct 
46, 368 U.S. 827, 3 L.Ed.2d 66— 
L'Aiglon Apparel v. Lana Lobell, 
Inc., C.A.Pa., 214 F.2d 649—Ameri¬ 
can Automobile Association v. Spie¬ 
gel, C.A.N.Y., 206 P.2d 771. 

Old Reading Brewery, Inc. v. Le¬ 
banon Valley Brewing Co., D.C. 
Pa., 102 F.Supp. 484. 

30. U.S.—City Messenger of Holly¬ 
wood V. City Bonded Messenger 
Service, Inc., C.AI11., 254 F.2d 631, 
certiorari denied 79 S.Ct. 46, 368 
U.S. 827, 3 L.Ed.2d 66—Tas-T-Nut 
Co. V. Variety Nut & Date Co., C.A. 


Mich., 246 F.2d 8—Esquire, Inc. v. 
Esquire Slipper Mfg, Co., C.A.Mass., 
243 F.2d 640—Independent Nall & 
Packing Co., Inc. v. Stronghold 
Screw Products, Inc., C.A.I11., 206 
P.2d 921—Campbell Soup Co. v. 
Armour & Co., C.A.Pa., 176 F.2d 79B. 
certiorari denied 70 S.Ct. 88, 338 

U. S. 847, 94 L.Ed. 618. 

HMH Pub. Co. V. Playboy Rec¬ 
ords, Inc., D.C.I11., 161 F.Supp. 640 
—Locatelll, Inc., v. Tomaluoli, D. 
C.N.J., 129 F.Supp. 630. 

AppUoatioa before Xiaaham Act; oer- 
tiftoate Issued after 

In a suit for unfair competition 
where it appeared that plaintiff had 
made application for federal registra¬ 
tion of trade mark under Act of 1906, 
although certificate was not issued 
until after Lanham Act became op¬ 
erative, the court stated that "the law 
of the state ... in which this 
court sits governs insofar as the 
question of unfair competition with 
a product having a name with sec¬ 
ondary meaning is concerned.” 

U.S.—Schreiber Mills v. O. A. Cooper 
Co., D.C.Neb., 87 F.Supp. 674, 687. 

37. U.S.—Pagliero v. Wallace China 
Co., C.A.Cal., 198 F.2d 389—StaUfer 

V. Exley, C.A.Cal., 184 F.2d 962. 

Cause of aotlou for unfair compe¬ 
tition in use of registered marks as 
well as trade and oommercial names 
is given by Lanham Act, and in view 
of its enactment, and of fact that its 
object precludes concurrent enforce¬ 
ment of state law on same subject 
in like cases, state law may not be 
permitted to govern actions for un¬ 
fair competition in use of trade-names 
and marks in commerce. 

U.S.—Time, Inc., v. T. I. M. E. Inc., 
P.C.Cal., 123 F.Supp. 446. 
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Federal law of trade marks applied 

Where parties in unfair competi¬ 
tion case, based on defendant's use 
of marks similar to those registered 
by plaintiffs under state law provid¬ 
ing for relief if another mark is an 
imitation of registered mark, were 
engaged in Interstate commerce, court 
of appeals would not speculate on 
possibility of a federal court grant¬ 
ing relief under state law in that 
state alone in absence of diversity of 
citizenship, but would apply federal 
law of trade-marks. 

U.S.—Sargent & Co. v. Welco Feed 
Mfg. Co., C.A.Iowa, 195 F.2d 929. 

38. U.S.—Sarkes Tarzian, Inc. v. Au¬ 
dio Devices, Inc., D.C.Cal., 166 F. 
Supp. 260. 

39. U.S.—Sarkes Tarzian, Inc. v. Au¬ 
dio Devices, Inc., supra. 

40. U.S.—National Van Linos v. 
Dean, C.A.Cal., 237 F.2d C88~Jewel 
Tea Co. v. Kraus, C,A.I11., 187 F.2d 
278. 

Safeway Stores v. Sklar, D.C.Pa., 
76 F.Supp. 98. 

41. TTse ovsatiag likelihood of ooiu 
fusiou 

Rule that the use of a trade-mark 
will be enjoined if it creates a like¬ 
lihood of confusion as to source de¬ 
spite the fact that it is used on goods 
of different descriptive properties, 
which do not compete directly with 
goods bearing plaintiff's registered 
trade-mark, cannot be applied as fed¬ 
eral law in view of the "Brie doc¬ 
trine." since the rule was developed 
on the assumption that there was a 
federal common law. 

U.S.—Philco Corp. V. Phillips Mfg. 
Co., C,C.A.I11., 133 F.2d 663, 148 A. 
L.R. 126. 
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by any false means, shall be liable in a civil action 
by any person injured thereby for any damages 
sustained in consequence thereof, where jurisdic¬ 
tion is dependent solely on federal law, the federal 

law is supreme.42 

Basis of jurisdiction as affecting governing law. 
The rule that state law governs substantive rights 
in actions for infringement of a common-law trade¬ 
mark or trade-name, or for unfair competition, as 
discussed generally supra this section, is frequent¬ 
ly stated in terms making it applicable where juris¬ 
diction depends on diversity of citizenship,^3 and 
application of the state law of unfair competition 
has been held to be restricted to those cases where 
federal jurisdiction is sustainable only on di- 
versity.^4 Thus, where a civil action asserting a 
claim of unfair competition is joined with a sub¬ 
stantial and related claim under the copyright, 
patent, or trade-mark laws and is so brought within 
the jurisdiction of the federal courts independent 
of diversity of citizenship, federal law has been 
held to govern the claim of unfair competition as 
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well as the related claims.*® However, it has been 
suggested, and indeed on what appears to be sound 
reason, that it is the source of the right sued on 
rather than the basis of federal jurisdiction which 
determines the law governing,*® and the prevailing 
view is that regardless of the basis of federal juris¬ 
diction of a claim of unfair competition, whether 
based on diversity of citizenship or joinder with 
related claims under the copyright, patent, or trade¬ 
mark laws, state law governs such claim.*^ 

Rides of conflict of laws. In actions for infringe¬ 
ment of trade-marks or trade-names or for unfair 
competition in which the federal courts are bound 
to apply state substantive laws, in accordance with 
the rules discussed in this section, the substantive 
law which they are bound to apply includes state 
rules of conflict of laws.*® That is to say, the 
federal court should apply the law of the state in 
which it sits or the laws of the states where the 
wrongdoing occurred as a court of the state would 
do if the matter were before it.*® Generally speak¬ 
ing, the law to be applied is the law of the state 


42. U.S.—^Landstrom v. Thorpe, C. 
A.S.D., 189 F.2d 46, 26 A.L.R.2d 
1170, certiorari denied Thorpe v. 
Landstrom, 72 S.Ct. 37, 842 U.S. 810, 
96 L.Ed. 620. 

43. U.S.—American Ice Co. v. Royal 
Petroleum Corp., C.A.Pa., 261 F.2d 
365—Tas-T-Nut Co. v. Variety Nut 
& Date Co., C.A.Mich., 245 F.2d 3— 

E. sQUire, Inc. v. Esquire Slipper 
Mfg:. Co., C.A.Mass., 243 F.2d 640 
—Browning King Co. of N. Y. v. 
Browning King Co., C.A.Pa., 176 F. 
2d 105—Anheuser-Busch, Inc. v. Du 
Bois Brewing Co., 176 F.2d 370, cer¬ 
tiorari denied 70 S.Ct. 664, 339 U.S. 
934, 94 L.Ed. 1364, rehearing de¬ 
nied 70 S.Ct. 977, 339 U.S. 969, 94 L. 
Ed. 1369—General Finance Loan Co. 
V. General Loan Co., C.C.A.Mo., 163 

F. 2d 709, certiorari denied 68 S.Ct. 
866, 332 U.S. 851, 92 L.Ed. 421— 
American Photographic Pub. Co. v. 
Ziff-Davis Pub. Co., C.C.A.Ill.. 135 
F.2d 669—^Adam Hat Stores v. Lef- 
co. C.C.A.Pa., 134 P.2d 101—Crl- 
dlebaugh v. Rudolph, C.C.A.N.J., 
131 P.2d 796, certiorari denied 63 
S.Ct. 856, 318 U.S. 779, 87 L.Ed, 
1147—^Zephyr American Corp. v. 
Bates Mfg. Co., C.C.A.N.J., 128 F. 
2d 380. 

Norwich Pharmacal Co. v. Ster¬ 
ling Drug, Inc., D.C.N.Y., 167 F. 
Supp. 427—^Locatelll, Inc. v. To- 
maiuoli, D.C.N.J., 129 F.Supp. 630 
—Progressive Welder Co. v. Col- 
lom, D.C.MInn., 126 F.Supp. 807— 
Hall V. Wright, D.C.Cal., 126 F. 
Supp. 269, affirmed, C.A., 240 F.2d 
787_-.Beneflcial Loan Corp. v. Per¬ 
sonal Loan & Finance Corp., D.C. 
Ark., 100 F.Supp. 888—Lockwood | 


V. Friendship Club, D.C.Md., 96 F. 
Supp. 614—Gamlen Chemical Co. 
V. Gamlen, D.C.I*a., 79 F.Supp. 622 
—National Fruit Product Co. v. 
Dwinell-Wright Co.. D.C.Mass., 47 
F.Supp. 499. affirmed, C.C.A., 140 F. 
2d CIS—Coca-Cola Co. v. Busch, D. 
C.Pa., 44 F.Supp. 406. 

Action for unfair competition 
throngh piracy of trade secrets and 
labor was governed by state law 
where Jurisdiction was based on di¬ 
versity. 

U.S.—Sarkes Tarzian, Inc. v. Audio 
Devices, Inc., D.C.Cal., 166 F.Supp. 
260. 

44. U.S.—^Bulova Watch Co. v. Stolz- 
berg, D.C.Mass., 69 F.Supp. 543. 

45. U.S.—Carter Products v. Col¬ 
gate-Palmolive Co., D.C.Md., 130 
F.Supp. 667, affirmed, C.A., 280 F. 
2d 856, certiorari denied 77 S.Ct. 48, 
362 U.S. 843, 1 L.Ed.2d 69, rehear¬ 
ing denied 77 S.Ct. 152, 362 U.S. 913, 
1 L.Ed.2d 120—Bulova Watch Co. 
V. Stolzberg, D.C.Mass., 69 F.Supp. 
643. 

Case Involving federal trade-mark 
registration and unfair competition 

is controlled by federal law. 

U.S,—Eskimo Kooler Corp. v. Eskimo 
Pie Corp., C.A.I11., 236 F.2d 3, cer¬ 
tiorari denied 77 S.Ct. 328, 362 U.S. 
953, 1 L.Ed.2d 244. 

46. U.S.—^Huber Baking Co. v. 

Stroehmann Bros. Co., C.A.N.Y., 252 
F.2d 945, certiorari denied 79 S.Ct. 
60, 368 U.S. 829, 3 L.Ed.2d 69— 
Maternally Yours v. Your Mater¬ 
nity Shop, C.A.N.Y., 234 P.2d 638. 

47. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
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C.A.Cal., 269 P.2d 376—^Maternally 
Yours V. Your Maternity Shop, C. 
A.N.Y., 234 F.2d 5;58—Time, Inc. v. 
Viobin, C.C.A.I11., 128 F.2d 860, cer¬ 
tiorari denied 63 S.Ct. 78, 317 U.S. 
673, 87 L.Ed. 640. 

Time, Inc. v. Life Television 
Corp., D.C.Minn., 123 F.Supp. 470— 
Silvers v. Russell, D.C.Cal., 113 F. 
Supp. 119—^National Fruit Product 
Co. V. Dwinell-Wright Co., D.C. 
Mass., 47 F.Supp. 499, affirmed, C.C. 
A., 140 F.2d 618. 

State law followed without diecus- 
Bion of point 

U.S.—Unistrut Corp. v. Power, D.C. 
Mass., 176 F.Supp. 294. 

48. U.S.—Campbell Soup Co. v. Ar¬ 
mour & Co., C.A.Pa., 176 F.2d 796, 
certiorari denied 70 S.Ct. 88, 338 
U.S. 847, 94 L.Ed. 618—Coca-Cola 
Co. V. Dixi-Cola Laboratories, C.C. 
A.Md., 156 F.2d 59, certiorari de¬ 
nied 67 S.Ct. 192, two cases, 329 U. 
S. 773, 91 L.Ed. 665—^Zephyr Ameri¬ 
can Corp. V. Bates Mfg. Co., C.C.A. 
N.J., 128 P.2d 380—^Addressograph- 
Multigraph Corporation v. Ameri¬ 
can Expansion Bolt & Manufactur¬ 
ing Co., C.C.A.I11., 124 F,2d 706. 
certiorari denied 62 S.Ct. 1270, 316 
U.S. 682, 86 L.Ed. 1765. 

Riverbank Laboratories v. Hard¬ 
wood Products Corp., D.C.Hl., 166 
F.Supp. 747—Locatelll, Inc. v. To- 
maiuolf, D.C.N.J., 129 F.Supp. 630. 

Knoll Associates v. Burtman Or¬ 
namental Iron Works, D.C.Mass., 
10 F.R.D. 627. 

49. U.S.—Coca-Cola Co. v. Dixl-Cola 
Laboratories, C.C.A.Md., 166 F.2d 
69, certiorari denied 67 S.Ct. 192, 
two cases, 829 U.S. 778, 91 L.Ed. 
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where the alleged wrong was committed.®® More 
precisely, a federal court will apply the law of the 
state in which the wrongs were committed, if a 
state court in the state in which the federal court 
is sitting would apply such law.®^ However, if a 
state court of the forum under its rules as to conflict 
of laws would under the circumstances of the par¬ 
ticular case apply its own law as to such wrongs, 
a federal court will make a like choice of laws.®^ 
Where state law applies and all of the acts com¬ 
plained of occurred in the state in which the federal 
court sits, the laws of that state clearly apply.®® 
Apart from the rules discussed, it has also been held 
that where conduct which is carried on in a number 
of states is regarded as unfair competition by all 
the states except the one in which the federal court 
is sitting, relief will not be denied but will be limit¬ 
ed to the states where the conduct is regarded as 
tortious.®^ 

Where state law and federal law is the same as 
to issues arising in actions for infringement of a 
trade-mark or trade-name or for unfair competition. 


the question of whether state or federal law is to 
be applied is of no particular importance,®® and even 
though state law may be deemed to apply, federal 
decisions may be considered in point.®® 

b. Statutozy Unfair Trade Practices and 

Methods 

In actions In the federal courts for violation of state 
statutes prohibiting unfair trade practices, the substan¬ 
tive law of the state in which the violations occurred 
controls. 

In civil actions brought in the federal courts for 
violation of state statutes prohibiting unfair trade 
practices and methods, as discussed in Trade-Marks, 
Trade-Names and Unfair Competition § 237 et seq, 
the substantive law of the state in which violations 
or acts complained of occurred controls.®*^ This 
applies to an action to enforce a fair trade agree¬ 
ment entered into under statutory authority.®® 

c. Copyrights 

In actions involving the copyright laws of the United 
States, federal law generally controls, but as to substan- 


665—Zephyr American Corp. v. 
Bates Mfgr. Co.. C.CA..N.J., 128 F.2d 
380. 

Locatelll, Inc., v. Tomaluoli, D. 
C.N.J., 129 F.Supp. 680. 

60 . U.S.—^National Van Lines v. 
Dean, C,A.Cal., 237 F.2d 688—Cridle- 
baugh V. Rudolph, C.C.A.N.J., 131 
F.2d 796, certiorari denied 63 S.Ct. 
855, 318 U.S. 779, 87 L.Ed. 1147. 

Palmer v. Gulf Pub. Co., D.C. 
Cal., 79 F.Supp. 731. 

State where dleolosore of trade 
eeorets occurred was the place of the 
wrong in action for unfair competi¬ 
tion through piracy of trade secrets. 
U.S.—Sarkes Tarzlan, Inc. v. Audio 
Devices, Inc., D.C.Cal., 166 F.Supp. 
250. 

Separate and distinct torts in differ¬ 
ent states 

In suit in federal court for unfair 
competition where alleged wrongs in 
different states were separate and 
distinct torts not consequential or 
dependent one upon another, the re¬ 
spective law of those states is ap¬ 
plicable under the general rule of 
conflicts^ 

U.S.—^Auiam Hat Stores v. Lefco, C.C. 

A.Pa., 134 F.2d 101. 

Acts initiated In state 

Where acts allegedly constituting 
unfair competition were at least ini¬ 
tiated in one state and in some in¬ 
stances completely performed there, 
whether the acts were tortious was 
to be determined by the law of that 
state. 

U.S.—Swanson Mfg. Co. v. Feinberg- 
Henry Mfg. Co., D.C.N.Y., 64 F. 
Supp. 806, amended 64 F.Supp. 816, 


affirmed In part and reversed in 
part on other grounds, C.C.A., 147 
F.2d 600. 

61. U.S.—^Zephyr American Corp. v. 
Bates Mfg. Co., C.C.A.N.J., 128 F. 
2d 380. 

58. U.S.—Knoll Associates v. Burt- 
man Ornamental Iron Works, D.C. 
Mass., 10 F.R.D. 627. 

&aws not shown to he different 
Where it is not shown that the 
law of the place where the wrongs 
were committed is different from the 
law of the forum, and a state court 
of the forum would under such cir¬ 
cumstances apply its own laws, a 
federal court will likewise apply the 
law of the forum. 

U.S.—Federal Glass Co. v. Federal 
Glass Co., D.C.Del., 104 F.Supp. 
692. 

63 . U.S.—^American Ice Co. v. Royal 
Petroleum Corp., C.A.Pa., 261 P.2d 
366. 

Locatelll, Inc., v. Tomaiuoll, D. 
C.N.J., 129 F.Supp. 630. 

64 . U.S.—^Purcell v. Summers, C.C.A. 
S.C., 146 F.2d 979. 

55. U.S.—^American Photographic 

Pub. Co. V. Ziff-Davis Pub. Co., 
C.C.A.I11., 136 F.2d 669. 

B. B. Pen Co. v. Brown & Bige¬ 
low, D.C.Minn., 92 F.Supp. 272, af¬ 
firmed Brown & Bigelow v. B. B. 
Pen Co., C.A., 191 P.2d 939, certio¬ 
rari denied 72 S.Ct. 678, 843 U.S. 
920, 96 L.Ed. 1333—^Schreiber Mills 
V. O. A. Cooper Co., D.C.Neb., 87 
F.Supp. 674—Gamlen Chemical Co. 
V. Gamlen, D.C.Pa., 79 F.Supp. 622 
—Safeway Stores v. Sklar, D.C.Pa., 
76 F.Supp. 98—^Folmer Grafiex 
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Corp. V. Graphic Photo Service, D. 

C.Mass.. 44 F.Supp. 429, new trial 
granted 46 F.Supp. 749—Coca-Cola 
Co. v. Busch, D.C.Pa., 44 F.Supp. 
405. 

58 . U.S.—^American Photographic 

Pub. Co. V. Ziff-Davis Pub. Co., C. 

C. A.I11., 136 P.2d 669. 

Coca-Cola Co. v. Busch, D.C.Pa., 
44 F.Supp. 405. 

57 . U.S.—General Elec. Co. v. Home 
Utilities Co., D.C.Md., 131 F.Supp. 
838, affirmed, C.A., 227 F.2d 384— 
Revere Copper & Brass, Inc. v. 
Grayson-Robinson Stores, D.C.N.Y., 
120 F.Supp. 258. 

OoBstltutional gnestlons 
Defendant’s contention that section 
of state fair trade act, as applied to 
defendant, violated provisions of state 
constitution, and contention that the 
statute was invalid when enacted, 
and that, since it has never been re¬ 
enacted, it is still Invalid, notwith¬ 
standing passage of federal statutes, 
raised state constitutional questions, 
the final decision as to which rested, 
not with federal courts, but with 
state supreme court. 

U.S.—Union Carbide & Carbon Corp. 
V. White River Distributors, Inc., 

D. C.Ark., 118 F.Supp. 641. 

58 . U.S.—^Eastman Kodak Ca v. 
Home Utilities Co., D.C.Md., 138 
F.Supp. 670. affirmed in part and 
modified in part on other grounds, 

C. A., 234 F.2d 766, certiorari dis¬ 
missed 77 S.Ct. 349, 862 U.S. 966, 1 
L.Ed.2d 368—General Elec. Co. v. 
Home Utilities Co., D.C.Md., 131 F. 
Supp. 838, affirmed, C.A., 227 F.2d 
884—Sunbeam Corp. v. MacMillan, 

D. C.Md., 110 F.Supp. 836. 
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tive matters not covered by such laws the federal courts 
will apply state law. 

In actions involving the copyright laws of the 
United States, generally speaking, federal law gov¬ 
erns where inconsistent with, or contrary to, state 
law.5® The scope of a right under such laws is, of 
course, a federal question, but that does not mean 
that its content is not to be determined by state, 
rather than federal law,®® and this is especially 
true in so far as the copyright laws deal with 
familial relationships.®^ As to substantive matters 
not covered by the copyright laws in cases where 
there is no other basis for applying federal laws, 
the federal courts must apply the law which would 
have been applied in the courts of the state in which 
the federal court is sitting.®^ 

d. Patents 

Generally speaking, the nature and extent of a patent 
right are entirely dependent on the provisions of acts of 
Congress, and issues as to the validity of a patent or 
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Its Infringement are governed by federal laws; but the 
federal courts In determining eubstantive Issues relating 
to patents resting on common-law principles and not 
governed by acts Congress must look to applicable 
state law. 

Generally speaking, the nature and extent of a 
patent right are entirely dependent on the provisions 
of the acts of Congress providing for and regulating 
such grants.®® Issues as to the validity of a patent 
or its infringement arise under the patent laws and 
are governed thereby.®^ However, the federal 
courts in determining substantive issues relating 
to patents resting on common-law principles and not 
governed by acts of Congress must, in accordance 
with the rule declared in Erie v. Tompkins, look to 
applicable state law.®® Thus, the state law must 
be looked to in order to determine issues of title to 
a patent,®® or more specifically, equitable title to a 
patent,®*^ or issues as to the validity, construction, 
and efifect of contracts dealing with patents or their 
protection,®® such as license contracts,®® or contracts 


59. U.S.—Gamlen Chemical Co. v. 
Gamlen, D.C.Pa., 79 P.Supp. 622. 

60. U.S.—De Sylva v. Ballentlne, 
Cal., 76 S.Ct. 974, 980. 351 U.S. 670. 
100 L.Ed. 1415. 

61. “ChUdMa” within meaning of 
copyright law 

"We think It proper ... to 
draw on the ready-made body of 
state law to define the word ‘chil¬ 
dren’ In § 24. This does not mean 
that a State would be entitled to use 
the word ‘children’ in a way entirely 
strange to those familiar with its 
ordinary usage, but at least to the 
extent that there are permissible 
variations in the ordinary concept of 
‘children’ we deem state law control¬ 
ling.’’ 

U.S.—De Sylva r. Ballentlne, supra, 

62. Protection of phonograph rec¬ 
ords In public dmnaln 

In action in federal district court 
In New York for adjudication that 
plaintiff, which had derived right 
from German company to reproduce 
and distribute in the United States 
phonograph records from matrix rec¬ 
ords, had exclusive right to manufac¬ 
ture and distribute records in the 
United States and that defendant, 
which had acquired its right through 
Czechoslovakian alien property ad¬ 
ministration, was not entitled to re¬ 
produce and sell records in the Unit¬ 
ed States, New York law, and not 
federal law, was applicable, since the 
Copyright Act does not deal with 
protection of phonograph records of 
performances of public domain com¬ 
positions by virtuosos. 

U.S.—Capitol Records v. Mercury 
Records Corp., C.A.N.y., 221 F.2d 
667. 

63. U.S.—U. S. v. Dubiller Condenser 
Corporation, Del., 63 S.Ct. 664, 289 


U.S. 178. 77 L.Ed. 1114, 85 A.L..R. 
1488, amended on other grounds 63 
S.Ct. 687, 289 U.S. 706, 77 L.Ed. 
1462. 

United Lens Corporation v. Dor- 
ay Lamp Co., C.C.A.I11,, 93 P.2d 
969. 

Acts of Congress as controlling gen¬ 
erally see Patents § 4. 

Policy of law dominated by federal 
legislation 

In a case involving a contract set¬ 
tling a patent infringement suit it 
was recognized that "a number of 
cases hold that the rule of Erie R. 
Co. V. Tompkins is not applicable to 
those areas of Judicial decision where 
the policy of the law is dominated by 
Federal legislation or control.” 

U.S.—^William Whitman Co. v. Uni¬ 
versal Oil Products Co., D.C.Del., 
126 F.Supp. 137. 

64. U.S.—Lanlng v. National Rib¬ 
bon & Carbon Paper Mfg. Co., C.C. 
A.I11., 126 F.2d 665. 

65. U.S.—^Autographic Register Co. 
v. Philip Hano Co., C.A.Mass., 198 
F.2d 208. 

Hartley Pen Co. v. Lindy Pen 
Co., D.aCal., 16 F.R.D. 141. 

66 . U.S.—Laning v. National Ribbon 
& Carbon Paper Mfg. Co., C.C.A. 
Ill., 125 F.2d 665. 

67. U.S.—Hartley Pen Co. v. Lindy 
Pen Co., D.aCal., 16 F.R.D. 141. 

68. Settlsmsnt ot infringement snlt 

In diversity action in federal court 
for rescission of contract settling 
patent infringement suit on ground 
that plaintiff had been induced to 
enter into the contract because of ren¬ 
dition by circuit court of appeals of 
a Judgment, which affirmed Judgment 
sustaining validity of patents, and 
which was later vacated because cor¬ 
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ruptly obtained, federal common law, 
as distinguished from state law, was 
not Involved. 

U.S.—William Whitman Co. v. Uni¬ 
versal Oil Products Co., D.C.Del., 
125 F.Supp. 137, 

ILegality of agzssmeint as to napat- 
sBLted commodity 

An agreement whereby competitor 
acknowledged validity of a patent 
and agreed with patent owner to cease 
making and selling throughout the 
United States for thirteen years a 
commodity which both parties had 
theretofore been making and selling 
is illegal, unless the patent is valid, 
if, regarding agreement as one relat¬ 
ing to unpatented commodity, it 
would be illegal according to state 
law. 

U.S.—Nachman Spring-Filled Corp. v. 
Kay Mfg. Co., C.C.A.2, 139 F.2d 
781. 

69. U.S.—^Rubenstein v. Dr. Pepper 
Co., C.A.MO., 228 F.2d 628—Auto¬ 
graphic Register Co. v. Philip Hano 
Co., C.A.Mass., 198 F.2d 208—Chi¬ 
cago Pneumatic Tool Co. v. Ziegler, 
C.C.A.Pa., 161 F.2d 784—Leaver v. 
Parker, C.C.A.Cal., 121 F.2d 738, 
certiorari denied, Leaver v. Citi¬ 
zens Nat. Trust & Savings Bank, 
62 S.Ct. 480, 314 U.S. 700, 86 L.Ed. 
660. 

Specialties Development Corp. v. 
C-O-Two Fire Equipment Co., D.C. 
N.J., 109 F.Supp. 782, affirmed, C.A., 
207 F.2d 763, certiorari denied C-O- 
Two Fire Equipment Co. v. Spe¬ 
cialties Development Corp., 74 S. 
Ct. 619, 847 U.S. 919, 98 L.Ed. 1074 
—Hazeltine Research v. Automatic 
Radio Mfg. Co., D.CMass., 77 F. 
Supp. 493, affirmed, C.A., 176 F.2d 
799, affirmed 70 S.Ct. 894, 339 U.S. 
827, 94 L.Ed. 1312, rehearing de* 
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assigning patents^® or inventions.^! So, state law § 
has been held to control defenses pleaded in a patent 
infringement action not resting qp patent law but 
arising out of matter ex contractu.'^ 2 e 

Conflict of laws. Where an issue relating to a J 
patent is governed by state law, the federal courts 
will look to the rule of conflicts of the forum in ^ 
order to determine the law applicable.^® The law ^ 
of the state where a contract relating to patent \ 
rights is executed ordinarily determines the rights n 
and liabilities of the parties thereunder.*^^ g 


§ 169 ( 8 ). -- United States as Party 

to Action or Transaction 

The rights and liabilities of the United States for 
conduct within the scope of Its constitutional powers are 
to be determined by federal law; federal law applies in 
adjudicating questions concerning the contracts and 
commercial paper of the United States. 

The rights and liabilities of the United States for 
conduct within the scope of its constitutional powers 
are to be determined by federal, not state, law.*^® 
Where essential interests of the federal govern¬ 
ment arc involved, federal law applies unless Con¬ 
gress chooses to make state laws applicable.*^® 


nied 71 S.ct. 13, 840 U.S. 846. 95 L. 
Ed. 620. 

TOt U.S.—American Mach. & Metals 
V. De Bothezat Impeller Co., D.C. 
N.T., 82 F.Supp. 656. 

71, U.S.—Toner v. Sobelman, D.C. 
Pa., 86 F.Supp. 369. 

CoAtraot by omployoo to assign to 
omployer 

U.S.—Universal Windingr Co. v. 
Clarke, D.C.Conn., 108 F.Supp. 329 
—^Hirshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 106 F.Supp. 
594. affirmed, C.A., 203 F.2d 279. 
certiorari denied 74 S.Ct. 105, 846 
U.S. 866, 98 L.Ed. 376. 

7 a. XJ.S.—Peerless Weighing & Vend¬ 
ing Mach. Corp. v. International 
Ticket Scale Corp., C.C.A.Del., 126 
F.2d 239. 

73. U.S.—Specialties Development 

Corp. V. C-O-Two Fire Equipment 
Co., C.A.N.J., 207 F.2d 753, certio¬ 
rari denied C-O-Two Fire Equip¬ 
ment Co. v. Specialties Develop¬ 
ment Corp., 74 S.ct. 519, 347 U.S. 
919, 98 L.Ed. 1074—Autographic 

Register Co. v. Philip Hano Co., C. 
A.Mass., 198 F.2d 208—Automatic 
Radio Mfg. Co. v. Hazeltine Re¬ 
search, C.A.Mass., 176 P.2d 799, af¬ 
firmed 70 S.ct. 894, 339 U.S. 827, 
94 L.Ed. 1312, rehearing denied 71 
S.ct. 13 , 340 U.S. 846, 95 L.Ed. 620 
—Chicago Pneumatic Tool Co. v. 
Ziegler, C.C.A.Pa., 161 F.2d 784— 
Peerless Weighing & Vending Mach. 
Corp. v. International Ticket Scale 
Corp., C.C.A.Del., 126 F.2d 289. 

William Whitman Co. v. Uni¬ 
versal Oil Products Co., D.C.Del., 
125 F.Supp. 187—Toner v. Sobel¬ 
man, D.C.Pa., 86 F.Supp. 369. 

74. U.S.—^Autographic Register Co. 
v. Philip Hano Co., C.A.Mass., 198 
F.2d 208. 

Specialties Development Corp* v. 
C-O-Two Fire Equipment Co., D.C. 
N.J., 109 F.Supp. 732, affirmed, C. 
A., 207 F.2d 753. certiorari denied 
C-O-Two Fire Equipment Co. v. 
Specialties Development Corp., 74 
S.ct. 519, 347 U.S. 919, 98 L.Ed. 
1074. 

78. U.S.—^U. S. v. Standard Oil Co., 


Cal., 67 S.ct. 1604, 332 U.S. 301, 91 
L.Ed. 2067—Clearfield Trust Co. v. 

U. S., Pa., 63 S.ct. 673, 318 U.S. 363, 
87 L.Ed. 838. 

U. S. V. Latrobe Constr. Co., C.A. 
Ark., 246 P.2d 367, certiorari de¬ 
nied 78 S.ct. 262, 366 U.S. 890, 2 L. 
Ed.2d 189—^U. S. v. Kramel, C.A. 
Mo., 234 F.2d 677. 

&nle in Erie Ballroad Company v. 

Tompkins does not apply to actions 
to enforce rights of the United States 
acting under Its constitutional pow¬ 
ers. 

U.S.—U. S. V. McCabe Co., C.A.N.D., 
261 P.2d 639. 

Oovemment grants 

(1) United States courts will con¬ 
strue grants of the general govern¬ 
ment without reference to rules of 
construction adopted by states for 
their grants, but whatever incidents 
or rights attached to ownership of 
property conveyed by the govern¬ 
ment will be determined by the states, 
if their rules do not impair efficacy 
of the grants or grantee’s use of 
and enjoyment of the property. 

U.S.—Northern Pacific Railway Co. 

V. Townsend, Minn., 23 S.Ct. 671, 
190 U.S. 267, 47 L.Ed. 1044—Packer 
V. Bird, Cal., 11 S.Ct. 210, 137 U.S. 
661, 34 L.Ed. 819. 

U. S. v. Illinois Cent. R. Co., D.C. 
Ill., 89 F.Supp. 17, affirmed, CJl., 
187 F.2d 374. 

(2) Property Interest created by 
federal government’s conveyances to 
city of land which was formerly a 
part of a federal military reservation 
should be determined by state law, 
in absence of anything establishing 
a contrary intention on part of fed¬ 
eral government. 

Ark.—^Kansas City Southern Ry. Co. 
V. City of Fort Smith, 309 S.W.2d 
816, 228 Ark. 626. 

(3) Illinois laws applicable to a 
limited fee title in lands should be 
followed in determining rights of 
Illinois Central Railroad under gov¬ 
ernment grant, to the extent that 
they do not Impair efficacy of the 
grant. 

U.S.—Choctaw and Chickasaw Na¬ 
tions v. Seay, C.A.Okl., 286 F.2d 80, 

384 


certiorari denied 77 S.Ct. 216, 362 
U.S. 917, 1 L.Bd.2d 123—-Herron v. 
Choctaw and Chickasaw Nations, 
C.A.Okl., 228 P.2d 830—U. S, v. 
Champlin Refining Co., C.C.A.Okl., 
166 F.2d 769, affirmed 67 S Ct. 1346, 
331 U.S. 788, 91 L.Ed. 1818, re¬ 
hearing denied 67 S.Ct. 1727, 331 

U. S. 869, 91 L.Ed. 1872. 

U. S. v. Illinois Cent. R. Co., su¬ 
pra. 

(4) Rule that grants by United 
States of public lands bounded by 
stream, made without reservation or 
restriction, are determined, as to 
eifect, according to law of state in 
which grant lies, has application to 
disposal of tribal lands of Indians 
under guardianship. 

U.S.—Choctaw and Chickasaw Na¬ 
tions V. Seay, supra—Herron v. 
Choctaw and Chickasaw Nations, 
supra—^U. S. v. Champlin Refining 
Co., supra. 

(5) Decisions of a state court do 
not bind the federal courts on the 
question of the validity and effect of 
a federal grant of land to Indians In 
territory over which the federal gov¬ 
ernment had at the time complete 
sovereignty, the state not having yet 
been admitted to the union. 

U.S.—Brewer-Elliott Oil & Gas Co. 

V. U. S., Okl., 43 S.Ct. 60, 260 U.S. 
77, 67 L.Bd. 140. 

Coaveyaaoe to ITnlted States 

Interpretation of deeds conveying 
California land to the United States 
is governed by California law. 

U.S.—^Los Angeles & Salt Lake R. 
Co. V. U. S., C.C.A.Cal., 140 F.2d 
486, certiorari denied 64 S.Ct. 1264, 
822 U.S. 767, 88 L.Ed. 1586. 

70 . U.S.—-U. S. V. 93,970 Acres of 
' Land, Ill., 79 S.Ct. 1193, 860 U.S. 
828, 3 L.Ed.2d 1276. 

Hooten v. Civil Air Patrol, D.C. 
Wls., 161 F.Supp. 478. 

Sleotlon of remedies 
Where United States desiring to 
acquire Illinois land which it had 
leased by instrument giving It the 
right of revocation at will instituted 
condemnation action, federal law was 
applicable on issue of whether insti¬ 
tution of condemnation action const!- 
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When the United States, acting pursuant to consti¬ 
tutional acts of Congress, enters into large scale 
transactions requiring uniform administration, 
questions of rights and liabilities must be uniformly 
determined by federal law.’^^ 

The validity and construction of contracts 
through which the United States is exercising its 
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constitutional functions, their consequences on the 
rights and obligations of the parties, the titles or 
liens which they create or permit, all present ques¬ 
tions of federal law not controlled by the law of any 
stated® This doctrine extends to the contracts of 
those corporations which are instrumentalities and 
agencies of the federal government.^® Sales by 


tuted an election of remedies pre¬ 
cluding government from exercising 
power to revoke lease. 

U.S.—U. S. V. 93.970 Acres of Land. 
Ill., 79 S.Ct. 1193, 360 U.S. 328, 3 
L.Ed.2d 1275. 

Bight to me as henaflelary of con¬ 
tract 

Where, through exchange of diplo¬ 
matic notes, Canada covenanted with 
United States that Canada would 
withhold export permits for move¬ 
ment of table stock potatoes to the 
United States, and would allow ex¬ 
port of seed potatoes on purchase by 
United Slates importer only on con¬ 
dition that contract of purchase In¬ 
clude assurance by importer that po¬ 
tatoes would not be diverted or re- 
consigned for table stock purposes, 
and thereafter United States Importer 
purchased potatoes from Canadian 
exporter by stipulating that the po¬ 
tatoes were for planting in Florida 
and Georgia, but importer sold pota¬ 
toes for table stock purposes, so as 
t«» force United States government in 
support of Its program of agricul¬ 
tural commodities, to buy table pota¬ 
toes, federal law governed In deter¬ 
mining whether the United Stutcs, 
as a nonparty beneficiary, could sue 
importer on promise that potatoes 
would be used only for planting. 
U.S.—U. S. V. Guy W. Capps, Inc., 
D.C.Va., 100 F.Supp. 30. 

Bight of set-oir 

Attorney who sought in federal dis¬ 
trict court of New York to enforce 
against United States an attorney’s 
lien on balance owed his client under 
Army contract could not maintain the 
action except with Government's con¬ 
sent under Tucker Act, and, there¬ 
fore, was subject to pre-existing set¬ 
off which government had against 
his client, even if, under New York 
law, lawyer’s lien ranked ahead of 
the right of set-off of an “ordinary 
person,” and, even if such New York 
law Involved “substantive rights” 
which would ordinarily be applied In 
actions in federal courts. 

U.S.—Malman v. U. S., C.A,N.Y., 207 
F.2d 897. 

77. U.S.—^U. S. V. McCabe Co., C.A. 
N.D., 261 F.2d 539. 

79 . U.S.—^U. S. v. Allegheny County, 
Pa„ 64 S.Ct. 908, 822 U.S. 174, 88 
L.Ed. 1209. 

Thompson v. U. S., C.A.W.Va., 
268 F.2d 426-—U. S. v. Latrobe 
Constr. Co., C.A.Ark., 246 F.2d 367, 
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certiorari denied 78 S.CJt. 262, 865 

U. S. 890, 2 L.Ed.2d 189—U. S. v. 
Matthews, C.A.Cal., 244 F.2d 626 
—-U. S. V. Starks. C.A.Ill., 239 F.2d 
644—Girard Trust Co. v. U. S., C.C. 
A.Pa., 149 F.2d 872. 

Armstrong v. U. S., Ct.Cl., 169 F. 
Supp. 269—^U. S. V. Sabin Metal 
Corp., D.C.N.Y., 161 F.Supp. 683, 
affirmed, C.A., 263 F.2d 956—U. S. 

V. U. S. Foreign Corp., D.C.N.Y., 
161 F.Supp. 658—Guy F. Atkinson 
Co. V. Merritt, Chapman & Scott 
Corp., D.C.Cal., 141 F.Supp. 833— 

U. 8. V. Turlock Dehydrating A 
Packing Co., D.C.Cal., 116 F.Supp. 
822—Terminal Warehouse of N. J. 

V. U. S., D.C.N.J., 101 F.Supp. 937 
—Federal Deposit Ins. Corp. v. 
Rectenwall, D.C.Ind., 97 F.Supp. 
273 

Fong V. U. S., D.C.Cal., 21 F.R.D. 
386. 

Gonstraotlon oontraot 

In an action by the United States 
in a federal district court to enforce 
a construction contract in respect of 
its property rights, federal statutes 
and decisions were controlling. 

U.S.— IT. S. V. Grogan, D.C.Mont., 39 
F.Supp. 819. 

Ohligatlons of lessee of govern¬ 
ment equipment are governed by fed¬ 
eral law. 

U.S.—^U. S. V. Seaboard Machinery 
Corp., C.A.Fla., 270 F.2d 817. 

79. U.S.—Reconstruction Finance 
Corp. V. United Distillers Products 
Corp., C.A.Conn., 229 F.2d 666— 
Seabrook Farms Co. v. Commodity 
Credit Corp., aA.N.J., 206 F.2d 93 
—New York, N. H. & H. R. Co. v. 
R. F. C., C.A.Conn.. 180 F.2d 241, 
242. 

“The purpose of tlie doctrine that 
the transactions of such corporations 
are not subject to state law, is that 
such agencies, being national in their 
scope and aim, shall not be forced to 
shape their transactions to conform 
to the varying laws of the places 
where they occur, or are to be car¬ 
ried out. Uniformity Is thought to 
be essential to the convenient and 
speedy dispatch of their operations.” 
U.S.—New York, N. H. & H. R. Co. 
V. R. F. C., supra. 

federal Bsposlt Znsaraaoo Oorpora- 
tloa 

Where maker alleged In its an¬ 
swer in Federal Deposit Insurance 
Corporation’s action on demand note 
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under Federal Reserve Act that note 
was given without consideration and 
with understanding that no action 
would be brought thereon and that 
corporation was not a holder in due 
course, and corporation in its re¬ 
ply alleged that maker was estop¬ 
ped to assert those defenses on 
grounds that note was executed to 
permit a state bank to avoid hav¬ 
ing its records show any past due 
bonds, that that constituted a mis¬ 
representation which would deceive 
bank’s creditors, state banking au¬ 
thorities, and corporation, and that 
maker participated in misrepresenta¬ 
tion, maker's liability on note in¬ 
volved decision of a “federal ques¬ 
tion” and not a “state question." 

U.S.—^D’Oench, Duhme A Co. v. Fed¬ 
eral Deposit Ins. Corporation, Mo., 
62 S.Ct. 676, 816 U.S. 447, 86 L.Ed. 
966, rehearing denied 62 S.Ct. 910^ 
316 U.S. 880, 86 L.Ed. 1224. 

Yoreolosure of FMA mortgage 

(1) Foreclosure of FHA mortgage 
is governed by federal law. 

U.S.—^U. S. V. View Crest Garden 
Apts., Inc., C-A.Wash., 268 F.2d 380. 

(2) In action by the government to 
foreclose an FHA mortgage and for 
the appointment of a receiver. Con¬ 
gress by incorporating by reference 
in the statute defining mortgages 
certain duties under the state law 
did not mean to restrict the United 
States to state remedies for the 
breach of such duties. 

U.S.—^U, S. V. View Crest Garden 
Apts., Inc., supra. 

Beooxd Botloo 

Where corn loan note purchased 
by Commodity Credit Corporation 
from local bank and chattel mort¬ 
gage securing it were made under 
and as a part of federal farm pro¬ 
gram and the federal government 
sought recovery of amount of nota 
questions as to provisions of notes 
and mortgages used by the federal 
government In carrying out its farm 
programs and contracts made by it 
with local banks as to handling of 
com loans under such programs wars 
governed by federal and not local 
law, but where the federal govern¬ 
ment made use of local state record¬ 
ing statutes to give notice of rights 
under com loan chattel mortgages, 
questions of record notice and ques¬ 
tions related thereto were governed 
by local law. 
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the United States under the Surplus Property Act and obligations created by United States bonds.®* 
are governed by federal law and not by the laws of Ordinarily state and not federal law applies to a 
the state where the sale is made.®® Damages for controversy between private parties although the 
delayed payment of a contractual obligation due the controversy concerns securities issued by the United 
United States is not governed by local law or stat- States where the litigation does not touch the rights 
ute.®i and duties of the United States;®^ but the fact that 

The rights, duties, and liabilities of the United ‘^e litigation is between private parties does not 
States with respect to its commercial paper are gov- necessarily preclude the presence of a federal inter- 
erned by federal law,«2 and federal law governs est sufficient to warrant the application of federal 
as to the interpretation of the nature of the rights law.*® 


U.s.—^U. S. V. Flemlngr, D.C.Iowa, 69 
F.Supp. 252. 

▼aUdlty of provision for Uauldatod 
damagos 

In action on a contract between 
United States, through Commodity 
Credit Corporation, and a dealer in 
potatoes, state law relating to validity 
of a liquidated damage provision 
was not applicable. 

U.S.—U. S. V. Le Roy Dyal Co., C.A. 
N.J., 186 F.2d 460, certiorari denied 
Le Roy Dyal Co. v. U. S.. 71 S.Ct. 
797, 841 U.S. 926, 95 L.Ed. 1357. 

Broach of warranty 

When partnership entered into proc¬ 
essed raisin agreement with Com¬ 
modity Credit Corporation whereby 
partnership was to receive subsidy 
payments, partnership was dealing 
With the government of the United 
States, and therefore question of 
right of United States to recover re¬ 
fund of subsidy payments, on ground 
of breach of warranty was governed 
by federal law rather than state law. 
XJ.S.—U. S. V. Turlock Dehydrating & 
Packing Co., D.C.Cal., 116 F.Supp. 
822. 

Bisk of lire loss 

Where agent for Commodity Cred¬ 
it Corporation purchased all peanuts 
in designated area and stored them 
in behalf of corporation and was al¬ 
located a certain portion of peanuts 
purchased for processing in its own 
plant, and warehouse and processing 
plant located in Florida was destroyed 
by Are, and contract was silent as to 
risk of loss as to allocated peanuts, 
question as to who had risk of loss 
of peanuts allocated to agent for his 
own processing must be determined 
by general law of sales in Florida. 
XJ.S.—Greenwood Products Co. v. U. 
S., C.A.Pla., 188 F.2d 401. 

As to property qnestioiis involved 
in contract, state law applies. 

U.S,—Seabrook Farms Co. v. Com¬ 
modity Credit Corp., C.A.N.J., 206 
F.2d 93. 

80. U.S.—^U. S. V. Jones, C.A.Or., 176 
P.2d 278. 

Bailors of govemment to perfona 
sales ootttract 

Where contract under which War 
Assets Administration agreed to sell 


certain drug item to plaintiff was 
made and was to be performed in 
New York, the elements and amount 
of damage for breach of the contract 
were to be determined by New York 
law, 

U.S.—Werfel v. U. S.. D.C.N.Y.. 83 F. 
Supp. 507. 

81. U.S.—^Royal Indemnity Co. v. U. 
S., N.Y., 61 S.Ct. 995, 313 U.S. 289, 
85 L.Ed. 1361, rehearing denied 62 
S.Ct. 52, 314 U.S. 708, 86 L.Ed. 565. 
St. Paul Mercury Indem. Co. v. 

U. S., C.A.Kan., 201 F.2d 67—Conti¬ 
nental Oil Co. V. U. S., C.A.Cal., 184 
F.2d 802. 

Interest on obligation owing to TTnit- 
ed States 

(1) Rule governing interest to be 
recovered as damages for delayed 
payment of contractual obligation to 
the United States is not controlled 
by state statute or local common 
law, and, in absence of any ap¬ 
plicable federal statute, it is for the 
federal courts to determine, accord¬ 
ing to their own criteria, the appro¬ 
priate measure of damage, expressed 
in terms of Interest, for nonpayment 
of the amount found to be due. 

U.S.—Royal Indemnity Co. v. U. S., 

N.Y., 61 S.Ct. 995, 313 U.S. 2R9. 85 L. 
Ed. 1361, rehearing denied 62 S.Ct. 
62, 314 U.S. 708, 86 L.Ed. 565. 

Ring Const. Corp. v. U. S., C.A. 
Minn., 209 F.2d 668—St. Paul Mer¬ 
cury Indem. Co. v. U. S., C.A.Kan., 
201 P.2d 67—Wilson & Co. v. R. P. 
C., Em.App., 194 P.2d 1016—U. S. 

V. United Drill & Tool Corp., C.A., 
183 F.2d 998. 

(2) In an action wherein the Unit¬ 
ed States is creditor and private per¬ 
son is a debtor, federal court may 
adopt local rule in connection with 
allowance of interest. 

U.S.—^U. S. V. Marina Realty Co., D.C. 
Puerto Rico, 82 F.Supp. 640. 

Interest on federal obligation 

In national bank’s action in West 
Virginia federal district court against 
Federal Housing Administrator on 
contract Insuring loan made to in¬ 
dustrial corporation under the Na¬ 
tional Housing Act, the West Vir¬ 
ginia statutory rule that interest 
is allowable as an incidental item 
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of damages for failure to pay claim 
promptly when due was required to 
be followed. 

U.S.—Ferguson v. Union Nat. Bank 
of Clarksburg, W.Va., C.C.A.W.Va., 
126 F.2d 753. 

United States as assignee 

Where United States recovered 
Judgment as assignee of Soviet Gov¬ 
ernment's claims to nationalized Rus¬ 
sian bank’s funds in New York de¬ 
pository, interest rate under New 
York statutes was applicable. 

U.S.—Steingut v. Guaranty Trust Co. 
of N. Y., C.C.A.N.Y., 161 F.2d 671, 
certiorari dismissed 68 S.Ct. 81, 
two cases, 332 U.S. 753, 92 L.Ed. 
340, 68 S.Ct. 89, 90, 332 U.S. 753. 
92 L.Ed. 340, and U. S. v. Steingut, 
68 S.Ct. 90, 332 U.S. 763, 92 L.Ed. 
340, certiorari denied Tillman v. 
Millard, 68 S.Ct. 106, 332 U.S. 807, 
92 L.Ed. 386, and Steingut v. Guar¬ 
anty Trust Co. of N. Y., 68 S.Ct. 
106, 332 U.S. 807, 92 L.Ed. 385. 

82. U.S,—^National Metropolitan 
Bank v. U. S., App.D.C., 65 S.Ct. 
364, 323 U.S. 454, 89 L.Ed. 383— 
ClearAeld Trust Co. v. U. S., Pa., 
63 S.Ct. 573, 318 U.S. 3G3, 87 L.Ed. 
838. 

U. S. V. Latrobe Constr. Co., C.A. 
Ark., 246 F.2d 367, certiorari de¬ 
nied 78 S.Ct. 262, 355 U.S. 890. 2 
L.Ed.2d 189—Fulton Nat. Bank v. 

U. S., C.A.Ga., 197 F.2d 763—Con- 
tin ental-American Bank & Tru.«.t Co. 

V. U. S., C.C.A.La., 161 F.2d 935. 

U. S. V. Union Trust Co., D.C.Md., 

139 F.Supp. 819. 

Forged indorsement 
U.S.—Clearfield Trust Co. v. U. S., 
Pa., 63 S.Ct. 673, 318 U.S. 363, 87 
L.Ed. 838. 

83. U.S.—Bank of America Nat. 
Trust & Sav. Ass’n v. Parnell, Pa., 
77 S.Ct. 119, 362 U.S. 29. 1 L.Ed.2d 
93. 

Whether bond is overdue 

U.S.—Bank of America Nat. Trust & 
Sav. Ass’n v. Parnell, supra. 

84. U.S.—Bank of America Nat. 
Trust & Sav. Ass’n v. Parnell, su¬ 
pra. 

86. U.S.—Bank of America Nat. 
Trust & Sav. Ass’n v. Parnell, su¬ 
pra. 
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Federal law applies to a suit by the United States 
to recover an illegal or erroneous overpayment,®® 
and where the payment was made under a sale con¬ 
tract, federal law and not the state sales act governs 
as to the construction of the coritract.®^ The statute, 
43 U.S.C.A, § 666, whereby the United States con¬ 
sents to be party to a suit to adjudicate water 
rights and waives the right to plead that state laws 
are inapplicable does not mean that the United States 
cannot invoke federal law in support of its claims.®® 
State law has been held applicable in an action by 
the United States to enforce the liability of a ware¬ 
houseman for goods destroyed by fire.®^ 
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While it has been broadly stated that where the 
federal court's jurisdiction is based on the fact 
that the United States is a party, federal law is to 
be applied,®® it would appear that such statement 
is far too broad, and that whether federal or state 
law applies depends on the nature of the question 
presented rather than on the basis of federal court 
jurisdiction.®! As discussed in United States § 118, 
the federal government has adopted state law in ac¬ 
cepting liability under the Federal Tort Claims Act. 

Liens. The effect of a lien in relation to a provi¬ 
sion of federal law for the collection of debts owing 
the United States is always a federal question®^ 


86. U.S.—^U. S. V. Independent School 
Diet. No. 1 of Okmulg'ee County, 
Okl., C.A.Okl., 209 F.2d 578, 

Fansteel Metallurgical Corp, v. 
U. S., Ct.Cl., 172 F.Supp. 268. 

U. S. V. Goodwin. D.C.Neb., 66 F. 
Supp. 214. 

IflUatake of fact 

Government’s right to recover pen¬ 
sion payments made to war veteran's 
Widow, on ground that widow had 
entered into common-law marriage 
with another and that payments had 
been made under a mistake of fact, 
was governed by federal rather than 
state law. 

U.S,—U. S. V. Michaelson, D.C.Minn., 
68 F.Supp. 796. 

87 . U.S.—Fansteel Metallurgical 
Corp. V. U. S,, Ct.Cl., 172 F.Supp. 
268. 

8a U.S.—State of Nevada ex rel. 
Shamberger v. U. S., D.C.Nev., 166 
F.Supp 600. 

StlptUatioa tliat state law apply 

U.S.—U. S. V. Fallbrook Public Util¬ 
ity Dist., D.C.Cal., 109 F.Supp, 28. 

89 . U.S.—Hammond v. U. S., C.A. 
Tenn., 173 F.2d 860. 

80 . U.S.—Ingraham v. Williams, D, 
C.Cal., 173 F.Supp. 1. 

Erie doctrine is not appUcable 
where United States is a party, since 
Jurisdiction is not based on diversity 
of citizenship. 

U.S.—R. F. C. V. United Distillers 
Products Corp., C.A.Conn., 229 F.2d 
666 . 

U. S. V. Fidelity & Deposit Co. of 
Md., D.C.Vt., 163 P.Supp. 848. 
Government agency 

Questions presented in actions in 
which the Federal Deposit Insurance 
Corporation is a party are governed 
by federal and not state law. 

U.S.—Federal Deposit Ins. Corp. v. 
Rectenwall, D.C.Ind., 97 F.Supp. 
273. j 

91. U.S.—Stockdale v. Olson, C.A. 
Iowa, 261 F.2d 191—U. S. v. Smoot 
Sand & Gravel Corp., C.A.Va., 248 
F.2d 822—^Hammond v. U. S., C.A. 
Tenn., 173 F.2d 860. J 


U. S. v. 70.39 Acres of Land, 
More or I^ess, in San Diego Coun¬ 
ty. Cal., D.C.Cal., 164 F.Supp. 461. 

Contract for maintenance of bridge 

(1) State law was not inapplica¬ 
ble to suit by the United States for 
specific performance of a contract 
by county to operate, maintain, and 
replace a bridge on theory that origin 
of rights of the United States was 
derived from its constitutional pow¬ 
er over navigable waters, where al¬ 
leged rights sought to be enforced 
were not rights to control navigable 
waters, but rights to compel main¬ 
tenance and replacement of bridge 
which stemmed, not from constitu¬ 
tional provision, but from a contract 
alleged to have been entered into be¬ 
tween the United States and the coun¬ 
ty. 

U.S.—^Alameda County v. U. S., C.C.A. 
Cal., 124 F.2d 611. 

(2) Decision of California court 
that a license from the United States, 
revocable at will by secretary of war, 
purporting to authorize a county to 
assume control of bridge constructed 
by the United States but obligating 
county to maintain and rebuild bridge 
if necessary, was void, was binding 
on federal court wherein the United 
States sought specific performance 
by county, as against contention that 
case was governed by act of Con¬ 
gress which authorized Secretary of 
War to turn over operation of bridge 
to local authorities, where act im¬ 
posed no obligation on county and 
did not purport to validate a con¬ 
tract in advance. 

U.S.—^Alameda County v. U. S., su¬ 
pra. 

Xiooal transportation oontraot 

In action by motor vehicle contract 
carrier against United States for 
difference between freight charges 
paid by United States, as shipper- 
consignee, for United States proper¬ 
ty, which had been hauled by carrier 
over Kentucky highways between 
Federal enclaves located wholly with¬ 
in Kentucky, and charges allegedly 
due under Kentucky intra-state state 
tariff, subject matter of contract of 
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carriage was essentially local in 
character and concerned itself with 
matters over which Kentucky should 
properly exercise exclusive jurisdic¬ 
tion, and, therefore, Kentucky law 
was applicable. 

U.S.—^Hughes Transp. v. U. S., Ct. 
Cl., 121 F.Supp. 212. 

Garnishment 

In United States’ action brought in 
federal district court sitting in Mis¬ 
souri to garnish a finance corpora¬ 
tion stock owned by taxpayer, where 
United States proved taxpayer’s rec¬ 
ord ownership of the classes of stock 
as of a certain date with no showing 
or claim to contrary, such proof was 
sufficient to establish present title 
in taxpayer under Missouri law 
which, in the absence of federal au¬ 
thority on subject, would guide the 
court. 

U.S.—^U. S. V. Schuermann, D.C.Mo., 
106 F.Supp. 86. 

Vnder speoial aot conferring Ju¬ 
risdiction to hear claim against Unit¬ 
ed States, state law was applicable 
in determining merits of claim. 

U.S.—Massey v. U. S., C.A.S.C., 198 
F.2d 359—Grant v. U. S., C.A.N.C., 
192 F.2d 482. 

98. U.S.—U. S. V. Security Trust & 
Savings Bank, Gal., 71 S.Ct. Ill, 340 
U.S. 47, 96 L.Ed. 63. 

Bruce v. U. S., D.C.Mich., 127 F. 
Supp. 868. 

Talldity of mortgage by debtor of 
United States Is to be determined by 
local law. 

U.S.—^U. S. V. Shoemaker, D.C.Ark., 
110 F.Supp. 898, modified on other 
grounds, C.A., Hart v. U. S., 207 
F.2d 813, certiorari denied 74 S.Ct. 
619, 347 U.S. 919, 98 L.Ed. 1074. 
‘^Property” 

The state law must be looked to 
for the meaning of the word ’‘proper¬ 
ty” in provision of federal statute 
giving United States a lien on all 
property and rights to property, 
whether real or personal, belonging 
to the taxpayer, since the federal 
statute does not define the term. 

U.S.—Metropolitan Life Ins, Co. v. U. 
S., C.C.A.Mich., 107 F.2d 311, certlo- 
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in the determination of which the federal courts are 
not bound by the characterization given by the state 
to state-created liens.®* Whether a lien given by 
state law is sufficiently specific and perfected to be 
entitled to priority over a claim of the United States 
is a matter of federal law,®* but the fact that the 
lien is only inchoate under state law is practically 
conclusive.®* The relative priority of a lien ac¬ 
quired by the United States in the exercise of its 
constitutional functions is to be determined by ref¬ 
erence to federal law.®® An action by the United 
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States for the conversion of property on which it 
claims a lien has been held to be governed by fed¬ 
eral law,®*^ but it has also been held that such an 
action is governed by state law.®* 

Immunity from taxation. The immunity of the 
United States from state taxation is a “federal 
question,”®® and federal law governs as to questions 
arising in connection with the immunity from state 
taxation of property owned by the United States.^ 
Where it is provided by federal statute that the real 
property of a federal agency shall be subject to local 


rari denied 60 S.Ct. 978, SIO U.S. 
630, 84 L.Ed. 1400. 

B«c elver 

In action by government to en¬ 
force a lion for delinquent taxes on 
property of taxpayers wherein a re¬ 
ceiver is sought, inconsistent state 
laws would not prevent relief, since 
federal legislation would prevail over 
all legislation and decisions in state 
courts, 

U.S.—^U. S. V. Pettyjohn, D.C.Mo., 84 
F.Supp. 423. 

93. U.S.—U. S. v. Acri, Ohio, 75 S. 
Ct. 239, 348 U.S. 211, 99 L..Ed. 264 
—U, S. V. Gilbert Associates, Inc., 
N.H., 73 S.Ct. 701, 346 U.S. 361, 97 
L..Ed. 1071—U. S. v. VVaddill, Hol¬ 
land & Flinn, Va., 65 S.Ct. 304, 323 

U. S. 353, 89 L.Ed. 294. 

Mason City & Clear Lake R. Co. 

V. Imperial Seed Co., D.C.lowa, 162 
F.Supp. 145 — U. S. V. Levin, D.C. 
Md., 128 F.Supp. 466—Bruce v. U. 
S„ D.C.Mich., 127 F.Supp, 868. 

94. U.S.—U. S. V. Scovil, S.C., 76 S. 
Ct. 244, 848 U.S. 218, 99 L.Ed. 271 
—People of State of Illinois ex rel. 
Gordon v. Campbell, Ill., 67 S.Ct. 
840, 829 U.S, 862, 91 L.Ed. 848— 
U. S. V. Waddill, Holland & Flinn, 
Inc., Va., 66 S.Ct. 304, 823 U.S. 353, 
89 L.Ed. 294. 

Ersa, Inc. v. Dudley, C.A.Pa., 244 
F.2d 178. 

Kel Weatherstrip Co. v. Rankin, 
D.C.Alaska, 124 F.Supp. 665. 

Attachment lien 

Fact that Ohio courts had desig¬ 
nated an attachment lien “an execu¬ 
tion in advance” and treated it as a 
perfected lien at time of attachment 
did not bind Supreme Court of Unit¬ 
ed States in determining relative 
priority of a lien of the United States 
for unpaid taxes. 

U.S.—^U. S. V. Acri, Ohio, 76 S.Ct. 239, 
848 U.S. 211, 99 L.Ed. 264. 

» 

95. U.S.—^Eraa, Inc. v. Dudley, C.A. 
Pa., 284 F.2d 178—U. S. v. Albert 
Holman Lumber Co., C.A.Ala., 206 
F.2d 685, petition denied 208 F.2d 
118. 

94 . U.S. — U. S. V. Latrobe Conetr. 
Co., C.A.Ark., 246 F.2d 867, certio¬ 


rari denied 78 S.Ct. 262, 365 U.S. 
890, 2 L.Ed.2d 189. 

Tax lien 

(1) Relative priority of lien of 
United States for unpaid taxes is 
federal question. 

U.S.—U. S. V. Acri, Ohio, 76 S.Ct. 239, 
348 U.S. 211, 99 L.Ed. 264—U. S. v. 
Security Trust & Savings Bank of 
San Diego, Cal., 71 S.Ct. Ill, 340 U. 
S. 47, 96 L.Ed. 3—People of State 
of Illinois ex rel. Gordon v. Camp¬ 
bell, Ill., 67 S.Ct. 340, 329 U.S. 362, 
91 L.Ed. 348—U. S. V. Waddill, Hol¬ 
land & Flinn, Inc., Va., 65 S.Ct. 
304, 323 U.S. 363. 89 L.Ed. 294. 

U. S. V. Christensen, C.A.Ariz., 
269 F.2d 624—^Ersa, Inc. v. Dudley, 
CJLPa., 234 P.2d 178. 

Three Mountaineers, Inc. v, Ram¬ 
sey, D.C.N.C., 143 F.Supp. 888— 
U. S. V. Levin, D.C.Md., 128 F.Supp. 
465. 

N.Y.—Aquillno v. U. S., 146 N.E.2d 
774, 3 N.y.2d 611, 169 N.Y.S.2d 9. 

(2) Where word “purchaser” is 
used in statute creating exception in 
case of securities to applicability of 
income tax lien as against purchasers 
was not defined by the statute, the 
meaning of the word was required to 
be determined by the state law. 
U.S.—In re Fisher Plastics Corp., D. 

C.Mass., 89 F.Supp. 446—U. S. v. 
Rosebush, D.C.Wis., 46 F.Supp. 664. 

(3) Relative priority of lien for 
delinquent federal taxes and claim 
of state industrial commission for 
delinquent unemployment contribu¬ 
tions or taxes is a federal question 
to be determined by the federal 
courts. 

U.S.—^U. S. V. Industrial Commission 
of Wisconsin, D.C.Wls., 166 F.Supp. 
1 . 

Xortgags 

Where United States, under De¬ 
fense Production Act, advanced funds 
to corporation for its acquisition and 
development of an ore mining and 
processing plant in Arkansas and 
such advancement was secured by a 
recorded mortgage giving govern¬ 
ment a lien paramount to all other 
liens, determination of priority of 
liens as between United States and 
miners' lien olaimants was a question 
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of federal law rather than Arkansas 
law. 

U.S.—U. S. V. Latrobe Const. Co., C. 
A.Ark., 246 F.2d 367, certiorari de¬ 
nied 78 S.Ct. 262, 366 U.S. 890, 2 
L.Ed.2d 189. 

97. U.S.—U. S. V. Matthews, C.A. 
Cal., 244 P.2d 626. 

U. S. V. Sig Ellingaon & Co., D. 
C.Mont., 164 F.Supp. 7. 

98. U.S.—U. S. V. Kramel, C.A.Mo., 
284 F.2d 677. 

U. S. V. Covington Independent 
Tobacco Warehouse Co., D.C.Ky., 
162 F.Supp. 612. 

Farmers* Home Administration Act 

does not manifest congressional in¬ 
tention to require uniformity of ad¬ 
ministration which would remove ac¬ 
tion to recover for conversion of cow 
sold at time cow was Included in 
chattel mortgage held by the ad¬ 
ministration from control of state 
law. 

U.S.—U. S. V. Kramel, C.A.Mo., 234 F. 
2d 677. 

Federal action based on state stat¬ 
ute 

Iowa law was applicul)le to ac¬ 
tions of conversion brought by Unit¬ 
ed States against purchasers of prop¬ 
erty subject to chattel mortgages 
held by the government when such 
claims were based on Iowa statutes 
relating to recording and filing of 
chattel mortgages. 

U.S.— U. S. V. Cedar Val. Livestock 
Exchange, Inc., D.C.lowa, 169 F. 
Supp. 169. 

99. U.S.—^Ken Realty Co. v. John¬ 
son, C.C.A.Ala., 138 F.2d 809. 

I. U.S. — U. S. v. Woodworth, D.C.N. 

Y., 66 F.Supp. 641. 

Taxable status date 

Decisions of state courts, to effect 
that the date of assessment deter¬ 
mined taxable status of property for 
taxation as far as exemptions al¬ 
lowable under state law were con¬ 
cerned, were Inapplicable to land 
acquired by the United States, since 
immunity of government-owned 
property from state taxation is 
founded on federal rather than state 
law. 

U.S,—U. S. V. Woodworth, D.C.N.Y., 
66 F.Supp. 641. 
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taxation, state law as to what constitutes real prop¬ 
erty for purposes of taxation may be applied as long 
as the state rules do not effect a discrimination 
against the United States or run counter to the 
terms of the statute.2 

Lease, Federal law governs as to the rights of the 
parties under a lease executed by the United 
States.® Title to improvements made by the United 
States as lessee and not removed by it at the ter- 
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mination of the lease has been held to be a question 
of state law.^ 

Condemnation, Federal law applies in condemna¬ 
tion proceedings by the United States.® Thus, in a 
condemnation proceeding by the United States, the 
measure of compensation is governed by federal 
law,® and the time when title to the condemned 
property vested in the United States must be deter¬ 
mined by reference to federal lawJ Where acts 


a. U.S.—Reconstruction Finance 
Corp. V. Beaver County, Pa., 66 S5. 
Ct. 992, 328 U.S. 204. 90 L.Ed. 1172. 

U. S. V. Mays, C.A.C 0 I 0 ., 264 F.2d 
317. 

3. U.S.—Girard Trust Co. v. U. S.. 
C.C.A.Pa., 161 F.2d 159—Girard 
Trust Co. V. U. S., C.C.A.Pa., 149 
F.2d 872. 

Patton V. U. S.. D.C.Pa., 139 F. 
Supp. 279—Rivervlew Properties v. 
U. S.. D.C.Pa., 102 F.Supp. 934. 

Repairs 

In landlord’s action against the 
United Slates as building lessee to 
recover the cost of repairs to elec¬ 
tric installations in building* under 
government's obligation to make ten- 
antable repairs, in absence of federal 
cases on substantive law, district 
court on remand might turn for guid¬ 
ance to general law of landlord and 
tenant. 

U.S.—Girard Trust Co. v. U. S., C.C. 
A.Pa., 140 F.2d 872. 

trnlted States not party to contro¬ 
versy 

In suit in equity In federal dis¬ 
trict court by assignee of lease, which 
had been assigned to assignee by 
the United States as original lessee, 
against lessor, who had served lessee 
with notice to quit, to restrain lessor 
from taking further steps to disturb 
assignee’s possession, federal law 
governed the rights of the parties 
under the lease. 

U.S.—American Houses v. Schneider, 
C.A.Pa., 211 F.2d 881. 

Tort claim 

Where United States leased mili¬ 
tary reservation for agricultural graz¬ 
ing purposes, and owner of cattls 
entered into bailment for hire with 
lessee to graze cattle on reservation, 
and cattle were injured by alleged 
negligence of employees of United 
States and rubber company, which 
was operating reservation, in spray¬ 
ing arsenic over part of reservation, 
and owner of cattle brought action in 
federal district court against Unit¬ 
ed States and rubber company, and 
United States and rubber company 
filed third-party complaints against 
les.seo. because of indemnity clause 
in lease, case was governed by fed¬ 
eral law. ^ ^ 

U.S.—U. S. v. Starks, C.A.I11., 289 F. 
2d 544. I 


4. U.S.—^U. S. V, Certain Parcels of 
liand, D.C.Cal., 131 F.Supp. 65. 

5. U.S.—U. S. V. 16.3 Acres of Land 
in the City of Scranton, Pa., D.C. 
Pa.. 164 F.Supp. 770. 

In rc (condemnations for Im¬ 
provement of Rouge River, D.C, 
Mich., 266 F. 106—^Kanakamul v. U. 
S.. Hawaii, 244 F. 923, 167 C.C.A. 
273. 

CompeiuiatloiL paid prior to taking 

State law requiring that compensa¬ 
tion be paid prior to taking does not 
apply. 

U.S.—U. S. V. Ivie, D.C.Ga., 163 F. 
Supp. 138. 

Interest 

The federal Conformity Act of 
1888, Comp.St. 89 6909, 6910, direct¬ 
ing the federal courts, in condemna¬ 
tion suits, to conform as nearly as 
may be to that of the courts of the 
state in which the land is situated, 
docs not bind the federal courts to 
follow the state statute in the mat¬ 
ter of interest, but the federal courts 
should adopt the local rule, if a fair 
one. 

U.S.—Brown v. U. S., Idaho, 44 S.Ct. 
92, 263 U.S. 78, 68 L.Ed. 171. 
nature of mortgagee’s interest is 
determined by state law. 

U.S.—^U. S. V. Certain Interests in 
Property in Champaign County, 
State of Illinois, D.C. III., 166 F. 
Supp. 474. 

6. U.S.—U. S. V. Miller, Cal., 63 S. 
Ct. 276, 317 U.S. 369, 87 L.Ed. 336, 
147 A.L.R. 55, rehearing denied 63 
S.Ct. 567, 318 U.S. 798, 87 L.Ed. 
1162. 

U. S. V. 63.04 Acres of Land, 
More or Less, Situate at Lido 
Beach, City of Long Beach, N. T., 
D.C.N.T., 164 F.Supp. 198. 

Just oompensation 
What constitutes Just compensa¬ 
tion in a federal condemnation pro¬ 
ceeding is a Question of federal law. 
U.S.—^U. S. V, Mahowald, C.A.N.D., 
209 F.2d 761—State of California 
V. U. S., C.A.Cal., 169 F.2d 914— 
U. S. V. City of New York, C.C.A. 
N.Y., 168 P.2d 387—U. S. v. City 
of New York, C.C.A.N.Y., 165 F.2d 
626, 1 A,L.R.2d 870—Stale of Ne¬ 
braska V. U. S., C.C.A.Neb., 164 
F.2d 866, certiorari denied 68 S. 
Ct. 1070, 334 U.S. 816, 92 L.Ed. 1745 
—Swanson v. U. S., C.C.A.Wash., i 
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166 F.2d 442. 170 A.L.R. 268. cer¬ 
tiorari denied 67 S.Ct. 492, 829 U.S. 
800. 91 L.Ed. 684. 

U. 6. V. 15.8 Acres of Land in the 
City of Scranton, Pa., D.C.Pa., 164 
F.Supp. 770—U. S. V. 12.76 Acres 
of Land Situated in Sullivan Coun¬ 
ty, Tenn., D.C.Tenn., 96 F.Supp. 
998. 

What Is “property” for which com¬ 
pensation must be paid on its taking 
by federal government is governed by 
law of state In which property is lo¬ 
cated. but quantum and method of 
proving Just oompensation are fed¬ 
eral Question and are governed en¬ 
tirely by federal law. 

U.S.—^U. S. V. 70.39 Acres of Land, 
More or Less, in San Diego Countx 
Cal., D.aCal., 164 F.Supp. 461. 

Ziaud under tidal waten 

Whether riparian owner has prop¬ 
erty rights In land under tidal wa¬ 
ters for which he is entitled to com¬ 
pensation depends on state law. 

U.S.—U. S. V. Smoot Sand & Gravel 
Corp., C.A.Va., 248 F.2d 822. 
Riparian servitude 
Where Louisiana levee board cor¬ 
rectly exercised, for Itself and for 
United States, riparian servitude on 
tracts in question, compensation, if 
any, for standing timber destroyed 
on right of way by United States 
through its contractors was to be 
determined by Louisiana law rela¬ 
tive to the servitude. 

U.S.—^U. S. V. General Box Co., C.A. 
La., 224 F.2d 7, affirmed 76 S.Ct. 
728, 351 U.S. 159, 100 L.Ed. 1055, 
rehearing denied 76 S.Ct. 1044, 361 
U.S. 990. 100 L.Ed. 1602. 

7. U.S.—U. S. V, Certain Space in 
Bldg. Known as Rand McNally 
Bldg., in Chicago, Cook County, 
Ill., D.C.I11., 167 F.Supp. 867. 

State tax Usa 

In determining whether amount of 
tax claimed by city was a lien on 
property situated in Missouri and 
condemned by Federal government 
at time of taking thereof by the gov¬ 
ernment, district court was bound to 
apply the law of Missouri as declared 
by its legislature in a statute, or in 
decisions by its highest couxl; con¬ 
cerning the subject. 

U.S.—^U. S. V. Certain Lands in Jack- 
son County, Mo., D.O.Mo., 69 F.Supp. 
666 . 
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claimed to constitute a taking of private property 
for public use were performed by the federal gov¬ 
ernment, liability would be by virtue of the federal 
Constitution, and state notions of liability are rele¬ 
vant only in so far as they may be persuasive in the 
judicial process.8 In a suit for damages because 
of a taking by the federal government, the naviga¬ 
bility of a river is a federal question.^ Where the 
federal government took the use and occupancy 
of a hospital by condemnation, the propriety of the 
removal of the real estate tax exemption during 
federal use was held to be governed by state law.^® 

Protection of federal officers. The extent of the 
privilege with respect to civil liability for defama¬ 
tory statements which may be claimed by officers 
of the federal government is governed by federal, 
not state, law.^i 

The riparian rights acquired by the United States 
B. DECISIONS OF STATE 

§ 170 . General Rule 

Where a queetlon of state law It not covered by a 
state statute, a federal court may not determine the 
question independently, but must determine as the state 
courts would and must follow state court decisions. 
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on its purchase of riparian land are measured by 
local law.i 2 

Members of armed forces. No relation between 
the government and a citizen is more distinctively 
federal in character than that between the United 
States and the members of its armed forces.i^ The 
scope, nature, legal incidents, and consequences 
of the relation between persons in the armed forces 
and the government are fundamentally derived from 
federal sources and governed by federal law.^^ 
Whether the United States may recover for the 
damage it suffers as a result of the negligent injury 
of a soldier by a third person is governed by fed¬ 
eral law rather than the law of the state where 
the soldier was injured.^^ Similarly, the right of 
the federal government to indemnity or reimburse¬ 
ment from a tort-feasor for hospital services fur¬ 
nished a war veteran is governed by federal law.^® 

COURTS AS AUTHORITY 

Where a question of state law is not covered 
by a state statute, a federal court may not deter¬ 
mine the question independently, but must deter¬ 
mine it as the state courts would and must follow 
state court decisions,!^ even though the state court 


8 . U.S.—Harris v. U. S.. C.A.Okl., 
205 F.2d 765. 

9. U.S.—U. S. V. Holt State Bank, 
Minn., 46 S.Ct. 197, 270 U.S, 49, 56. 
70 L.Ed, 465—Economy lAght & 
Power Co. v. U. S,. HI., 41 S.Ct. 409, 
256 U.S. 113, 123, 65 L.Ed. 847. 

Willow River Power Co. v. U. 
S., 101 Ct.Cl. 222, reversed on oth¬ 
er grounds 65 S.Ct, 761, 324 U.S. 
499. 89 L.Ed. 1101. 

10. U.S.—^U. S. V. 68.716 Square Feet 
of Land in City of New York, 
Borough and County of Bronx, N. 
Y., D.C.N.Y., 79 F.Supp. 438. 

11. U.S.—Howard v. Lyons, Mass., 
79 S.Ct. 1381, 360 U.S. 593, 3 L.Ed. 
2d 1454. 

18 . U.S.—^U. S. V. Fallbrook Public 
Utility Dlst, D.C.Cal., 109 F.Supp. 
28—^U. S. V. Fallbrook Public Util¬ 
ity Dist., D.C.Cal., 108 F.Supp. 72. 

13. TT.S.—^U. S. V. Standard Oil Co. 
of Cal., Cal., 67 S.Ct. 1604, 332 U.S. 
301, 91 L.Ed. 2067. 

14. U.S.—^U. S. V. Standard Oil Co. 
of CaL, supra. 

16. U.S.—^U. S. V. Standard Oil Co. 
of Cal., supra. 

16. U.S.—^U. S. V. Harleysville Mut. 

Cas. Co., D.C.Md., 160 F.Supp. 326. 
State statutory lieu 

Government cannot rely for in¬ 
demnity or reimbursement, for hos¬ 
pital services rendered to veteran. 


on general statutory hospital lien 
created by law of state in which 
Veterans’ Administration hospital is 
located. 

U.S.—U. S. V. Harleysville Mut. Cas. 
Co., supra. 

17. U.S.—C. I. R. V. Stern, 78 S.Ct. 
1047, 367 U.S. 39, 2 L.Ed.2d 1126— 
Shelley v. Kraemer, Mich. & Mo., 
68 S.Ct. 836, 334 U.S. 1, 92 L.Ed. 
1161, 3 A.L.R.2d 441—Klaxon Co. 
V. Stentor Electric Mfg. Co., Del., 
61 S.Ct. 1020, 313 U.S. 487, 85 L.Ed. 
1115—^Vandenbark v. Owens-Illinois 
Glass Co., Ohio, 61 S.Ct. 847, 311 
U.S. 638, 86 L.Ed. 327—West v. 
American Telephone & Telegraph 
Co., Ohio, 61 S.Ct. 179, 311 U.S. 
223, 85 L.Ed. 139, 132 A.L.R. 956, 
mandate conformed to, C.O.A., 121 
F.2d 142, certiorari denied 62 S. 
Ct. 138, 314 U.S. 672, 86 L.Ed. 637 
—Russell V. Todd, N.Y., 60 S.Ct. 
627, 309 U.S. 280, 84 L.Ed. 764, re¬ 
hearing denied 60 S.Ct. 1091, 310 
U.S. 658, 84 L.Ed. 1421—Wichita 
Royalty Co. v. City Nat. Bank of 
Wichita Falls, Tex., 59 S.Ct. 420, 
306 U.S. 103, 83 L.Ed. 516—Erie R. 
Co. V. Tompkins, N.Y., 58 S.Ct. 817, 
304 U.S. 64, 82 L.Ed. 1188, 114 A.L. 

R. 1487, mandate conformed to, C. 
C.A., Tompkins v. Erie R. Co., 98 
F.2d 49, certiorari denied 59 S.Ct. 
108, 305 U.S. 637, 83 L.Ed. 410, re¬ 
hearing denied 59 S.Ct 229, 805 U. 

S. 673, 83 L.Ed. 436. 
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Davis V. Smith, C.A.Pa., 20^ F.2d 
286—Evangelical Lutheran Church 
v. Stanolind Oil & Gas Lea.se Co., 
C.A.N.D., 251 F.2d 412—Ohio Trans¬ 
port, Inc. V. Public Utilities Com¬ 
mission of Ohio, C.A.Ohlo, 243 F.2d 
636—Speed v. Transamerica Corp., 
C.A.Del., 235 F.2d 369—Fidelity & 
Cas. Co. of N. Y. v. Carpenter, C.A. 
La., 234 P.2d 628—^Johnson v. Rem- 
ey, C.A.Pla., 220 F.2d 73—Twen¬ 
tieth Century-Fox Film Corp. v. 
Lardner, C.A.Cal., 216 F.2d 844, 
certiorari denied 75 S.Ct. 365, 348 
U.S. 944, 99 L.Ed. 739, rehearing 
denied 75 S.Ct 522, 348 U.S. 965, 
99 L.Ed. 763—Burcham v. J. P. 
Stevens & Co., C.A.Va., 209 F.2d 
35—^New York Life Ins. Co. v. 
Schlatter, C.A.Miss., 203 F.2d 184 
—^U. S. ex rel. Scott v. Babb, C.A. 
Ill., 199 P.2d 804, certiorari de¬ 
nied 73 S.Ct 507, 344 U.S. 935, 97 
L.Ed. 720—Brooks v. Superior Oil 
Co., C.A.Ark., 198 P.2d 89—Carter 

O. 1. Co. V. McCasland, 190 F.2d 887, 
certiorari denied 72 S.Ct. 113, 342 
U.S. 899, 96 L.Ed. 673—New York 
Life Ins. Co. v. White, C.A.Ga., 190 

P. 2d 424—Quon v. Niagara Fire 
Ins. Co. of N. Y., C.A.Cal., 190 F. 
2d 267—O’Donnell v. Geneva Metal 
Wheel Co., C.A.Ohlo. 190 F.2d 69— 
Mississippi Investments v. New 
Orleans & N. E. R. Co., C.A.Miss., 
188 F.2d 245— Ooxpus Juris Secua- 
duxu cited la Fargo Nat. Bank v. 
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Agrrlcultural Ins. Co., C.A.N.D., 184 
F.2d C76, 680—Yates v. Gulf Oil 
Corp., C.A.Tex., 182 P.2d 286— 
America Mach. & Metals v. De 
Bothezal Impellar Co., C.A.N.T., 
180 P.2d 342, certiorari denied 70 
S.Ct. 1026, 339 U.S. 979, 94 L.Ed. 
1383—New York Life Ins. Co. v. 
Wilson, C.A.Idaho, 178 P.2d 534— 
Niehaus v. Magnolia Textiles, C.A. 
Miss.. 176 P.2d 977—Scofield v. 
Bethea, C.A.Tex., 170 P.2d 934, cer¬ 
tiorari denied 69 S.Ct. 811, 336 U.S. 
944, 93 L.Ed. 1101—Kaufman v. 
Baldridge, C.C.A.N.M., 162 P.2d 793 
—In re Pittsburgh Rys. Co., C.C.A. 
Pa., 165 P.2d 477, certiorari denied 
Philadelphia Co. v. Guggenheim, 
67 S.Ct. 89, 329 U.S. 731, 91 L.Ed. 
632, Philadelphia Co. v. City of 
Pittsburgh, 67 S.Ct. 90, 329 U.S. 
731, 91 L.Ed. 632, Philadelphia Co. 
V. Baker, 67 S.Ct. 90, 329 U.S. 731, 
91 L.Ed. 632, Monongahela St. Ry. 
Co. V. Guggenheim, 67 S.Ct. 90, 
329 U.S. 731, 91 L.Ed. 632, Monon¬ 
gahela St. Ry. Co. V. City of Pitts¬ 
burgh, 67 S.Ct. 90. 329 U.S. 731. 
91 L.Ed. 632, and Monongahela St. 
Ry. Co. V. Baker. 67 S.Ct. 90. 329 
U.S. 731, 91 L.Ed. 632—Grant v. 
Reader's Digest Ass’n, C.C.A.N.Y., 
161 F.2d 733, certiorari denied 66 
S.Ct. 492. 326 U.S. 797. 90 L.Ed. 
485—Hardware Mut. Ins. Co. v. 
Wendlinger, C.C.A.Va., 146 F.2d 984, 
certiorari denied 66 S.Ct. 1029, 324 
U.S. 882, 89 L.Ed. 1432—Moss v. 
Pennsylvania R. Co., C.C.A.Ind., 146 
F.2d 673, certiorari denied 65 S.Ct. 
1200, 325 U.S. 861, 89 L.Ed. 1982— 
Brown Paper Mill Co. v. Irvin, C. 
C.A.Ark., 146 P.2d 232—Transit Bus 
Sales V. Kalamazoo Coaches, C.C.A. 
Mich., 145 F.2d 804—Equitable Life 
Assur. Soc. of U. S. v. Mercantile 
Commerce Bank & Trust Co., C.C.A. 
Mo., 143 F.2d 397—Norfolk South¬ 
ern Ry. Co. V. Swindell, C.C.A.N.C., 
139 P.2d 71—Funk v. Hawthorne, 
C.C.A.Pa., 138 F.2d 686—Trainer v. 
Mutual Life Ins. Co. of New York, 
C.C.A.Va., 131 P.2d 896—Keehn v. 
Excess Ins. Co. of America, C.C.A, 
Ill., 129 F.2d 503—Stentor Electric 
Mfg. Co. V. Klaxon Co., C.C.A.Del., 
126 P.2d 820—Manufacturers Trust 
Co. V. Kelby, C.C.A.N.Y., 125 P.2d 
650, certiorari denied 62 S.Ct. 1293, 
316 U.S. 697, 86 L.Ed. 1766—Alame¬ 
da County V. U. S., C.C.A.Cal., 124 
P.2d 611—Griflln v. McCoach, C.C. 
A.Tex., 123 F.2d 660, certiorari de¬ 
nied McCoach V. Griffin, 62 S.Ct. 
1270, 316 U.S. 683, 86 L.Ed. 1756, 
rehearing denied 62 S.Ct. 1307, 316 
U.S. 683, 86 L.Ed. 1778—Anthony P. 
Miller, Inc. v. Needham, C.C.A.Pa., 
122 F.2d 710—^Fleenor v. Hammond, 
C.C.A.Ky., 116 P.2d 982, 132 A.L. 
R. 1241 —Columbian Nat. Life Ins. 
Co. of Boston, Mass. v. Rodgers, C. 
C.A.Kan., 116 P.2d 705, certiorari 
denied Columbian Nat. Life Ins. 
Co. V, Rodgers, 61 S.Ct. 838, 313 U. 


S. 661, 86 L.Bd. 1621—Crab Orchard 
Improvement Co. v. Chesapeake & 

O. Ry. Co., C.C.A.W.Va., 115 P.2d 
277, certiorari denied 61 S.Ct. 807, 
312 U.S. 702, 86 L.Ed. 1136—Day- 
ton & Michigan R. Co. v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
112 P.2d 627—Wichita Royalty Co. 
v. City Nat. Bank of Wichita Falls, 
CC.A.Tex., 109 P.2d 299, certiorari 
denied 60 S.Ct. 1097, 310 U.S. 644, 
84 L.Ed. 1411—^Abbott v. Railway 
Express Agency, C.C.A.Md., 108 F. 
2d 671—Mitchell v. Ottlnger, C.C. 
A.Pa., 106 F.2d 334, certiorari de¬ 
nied 60 S.Ct. 121, 308 U.S. 691, 84 
L.Ed. 496—Preferred Accident Ins. 
Co. V, Barker, C.C.A.Tenn., 104 P. 
2d 424—Socony-Vacuum Oil Co. v. 

C. M. Johnston & Sons Sand & 
Gravel Co., C.C.A.Mo., 103 P.2d 276 
—^Mangol V. Metropolitan Life Ins. 
Co., C.C.A.I11., 103 F.2d 14—Coca- 
Cola Bottling Co. of Henderson v. 
Munn, C.C.A.N.C.. 99 P.2d 190— 
Keifer & Keifer v. Reconstruction 
Finance Corporation, C.C.A.Neb., 97 
F.2d 812, reversed on other grounds 
69 S.Ct. 616, 306 U.S. 381, 83 L.Ed. 
784—Ervin v. Texas Co., C.C.A.Ark., 
97 F.2d 806. 

American Fidelity Fire Ins. Co. 
v. Stewart, D.C.Ark., 165 P.Supp. 
34—Katz V. Gordon Johnson Co., 

D. C.Me., 160 F.Supp. 126—Brooks 
V. Shepard, D.C.Ala., 167 P.Supp. 
379—Patterson v. Alabama Vermlc- 
ulite Corp., D.C.S.C., 149 P.Supp. 
548—^Nichols & Thompson Core 
Drilling Co. v. Homeland Ins. Co. 
of America, D.C.Idaho, 148 F.Supp. 
260—Knoshaugh v. Pollman, D.C. 
N.D., 148 F.Supp. 16, affirmed, C.A., 
245 P.2d 271—Three Mountaineers, 
Inc. V. Ramsey, D.C.N.C., 143 F. 
Supp. 888—State v. Berkshire Life 
Ins. Co., D.C.Fl.a, 142 P.Supp. 691 
—Rank v. Krug, D.C.Del., 142 P. 
Supp. 1—^W & H Jewelry Co. v. 
Aetna Cas. & Sur. Co., D.C.R.I., 141 

P. Supp. 296—Lucas v. Sun Life 
Assur, Co. of Canada, D.C.Minn., 
136 F.Supp. 266—^New v. General 
Cas. Co. of America, D.C.Tenn., 133 
F.Supp. 965—^New Mexico Asphalt 
& Refining Co. v. Williams, D.C. 
Colo., 13l F.Supp. 297—^Heyward v. 
American Cas. Co. of Reading, Ta., 
D.C.S.C., 129 P.Supp. 4—Smlthey 
V. St. Louis Southwestern Ry. Co., 
D.C.Ark., 127 P.Supp. 210, affirmed, 

C. A,, 237 P.2d 637—In re Steele, 

D. C.N.C., 122 F.Supp. 948—Hinkle 
V. Skeen, D.C.W.Va., 117 F.Supp. 
846—Firemen’s Ins. Co. of Newark, 
N. J. V. Chicago, St. P., M. & O. Ry. 
Co., D.C.Neb., 116 F.Supp. 289, ap¬ 
peal dismissed, C.A., 211 F.2d 681 
—Jones V, Kinney, D.C.Mo., 113 P. 
Supp. 923—Brownell v. Edmunds, 
D.C.Va., 110 P.Supp. 828, affirmed, 
C.A., 209 P.2d 349—^Higbee v. Giant 
Food Shopping Center, D.C.W.Va., 
106 P.Supp. 686—De Vries v. Sig 
Ellingson & Co., D.C.Minn., 100 F. 
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Supp. 781, affirmed, C.A., Sig El¬ 
lingson & Co. v. De Vries, 199 F. 
2d 677, certiorari denied 73 S.Ct. 
606, 344 U.S. 984, 97 L.Ed. 719— 
Plate V. Southern Bell Tel. & Tel. 
Co., D.C.S.C., 98 P.Supp. 356—^Metro¬ 
politan Cas. Ins. Co. of N. Y. v, 
Buscher, D.C.I11., 96 P.Supp. 600— 
Boeing Airplane Co. v. Aeronautical 
Indus. Diet. Lodge No. 761, of In¬ 
tern. Ass'n of Machinists, D.C. 
Wash., 91 F.Supp. 696, affirmed, C. 
A., 188 F.2d 356, certiorari denied 
72 S.Ct. 39, 342 U.S. 821, 96 L.Ed. 
621—^Hinman v. Berkman, D.C.Mo., 
86 P.Supp. 2—^Butler Mfg. Co. v. 
Wallace & Tiernan Sales Corp., D. 
C.Mo., 82 P.Supp. 636—Society of 
Good Neighbors v. Groat, D.C.Mich., 
77 P.Supp. €95—^Downs v. Hud¬ 
speth, D.C.Kan., 76 F.Supp. 946— 
Hackworth v. Chesapeake & O. Ry. 
Co., D.C.Ky., 73 P.Supp. 848—Suders 
V. Campbell, D.C.Pa., 73 P.Supp. 
112—Equitable Life Ins. Co. of 
Iowa, D.C.Kan., 72 P.Supp. 723— 
Popovitch V. Kasperlik, D.C.Pa., 70 
P.Supp. 376, motion refused 76 F. 
Supp. 233—^Miller v. National City 
Bank of N. Y., D.C.N.Y., 69 F.Supp. 
187, affirmed, C.C.A., 166 F.2d 723 
—Moomaw v. Reading Co., D.C.Pa., 
66 F.Supp. 636, affirmed, C.C.A., 156 
F.2d 678—Standard Oil Co. v. 
Fidelity & Cas. Co. of N. Y., D.C. 
Ky., 66 F.Supp. 603, affirmed, C.C. 
A., 162 F.2d 716—^Urse v. Maryland 
Cas. Co., D.C.W.Va., 68 F.Supp. 897 
—Chidester v. City of Newark, D. 

C. N.J., 68 F.Supp. 787, affirmed, C.a 
A., 102 F.2d 598—Remick Music 
Corp. V. American Tobacco Co., 

D. C.N.Y., 57 F.Supp. 475—Smith v. 
Bevins, D.C.Md., 67 F.Supp, 760— 
Stinson v. Edgemoor Iron Works, 
D.C.Del., 66 F.Supp. 861—IT. S. v. 
16,883.56 Acres of Land in Spartan¬ 
burg County, D.C.S.C., 64 F.Supp. 
849— U. S. V. Mallery, D.C.Wash., 53 
F.Supp. 664—Zachs v. Aronson, D. 

C. Conn., 49 F.Supp. 696—^Nalley v. 
New York Life Ins. Co., D.C.Ga., 
48 F.Supp. 470, affirmed, C.C.A., 138 
F.2d 318—^Howell v. Deady, D.C.Or., 
48 F.Supp. 104—Rothensies, to Use 
of U. S. V. Edwin J, Schoettle Co., 

D. C.Pa., 46 F.Supp. 348—Prudential 
Ins. Co. of America v. Taylor, D.C, 
La., 46 P.Supp. 116—^Ake v. Chan- 
cey, D.C.Pla,, 43 F.Supp. 680—His 
Majesty's Government for United 
Kingdom of Great Britain and 
Northern Ireland v. Compagnie Gen- 
erale Transatlantlque, D.C.N.Y., 40 
F.Supp. 650—^Arab Corporation v. 
Bruce, D.C.La., 89 F.Supp. 942— 
Boone v. Equitable Holding Co., 
D.C.W*Va., 32 F.Supp. 896, reversed 
on other grounds, C.C.A., Beckley 
Nat. Bank v. Boone, 115 F.2d 613, 
certiorari denied Boone v. Equitable 
Holding Co., 61 S.Ct. 836, 318 U.S. 
668, 86 L.Ed. 1619—Pacific Mut. 
Life Ins. Co. of California v. 
Rhame, D.C.S.C., 82 F.Supp. 69— 
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rulings are contrary to the weight of aitthority 
throughout the country^® or are contrary to the 
views of the federal court,or even though there is 
a well established federal rule on the subject.^®-** 

As stated supra § 165(1), it is now established 
that the term “laws’^ as used in the Rules of Deci¬ 
sion Act, which provides that the laws of the sev¬ 
eral states shall be regarded as rules of decision 
in the federal courts in cases where they apply, in¬ 
cludes not only state statutes, but also the unwritten 
law of a state as declared by its courts, and it makes 
no difference whether the law is declared by the leg- 
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islature or by the highest court of the state. It 
is of course still the law, as it was while the doctrine 
of Swift V. Tyson prevailed, that the federal courts 
will make their decisions on questions of local law 
conform to the decisions of the courts of the states 
in which they sit, even where such decisions do 
not involve the construction of the state constitu¬ 
tion or statutes,and that federal courts are not 
bound by state court decisions affecting federal 
questions, see infra § 169(1), as where the question 
involves the jurisdiction of the federal court, see 
infra § 183, or the construction of the Federal 


liincoln Mines Operatinigr Co. v. 
Huron Holding Corporation, D.C. 
Idaho, 27 F.Supp. 720, reversed on 
other grounds, C.C.A., ill F.2d 
438, reversed on other grounds 61 
S.Ct. 613, 312 U.S. 183, 85 L.Ed. 726. 
rehearing denied 61 S.Ct. 840, 313 
U.S, 698, 86 L.Ed. 1660—Francis v. 
Humphrey, D.C.Ill., 26 F.Supp. 1— 
Panko V. Endicott Johnson Corpo¬ 
ration. D.G.N.Y., 24 F.Supp. 678— 
Oxnard Theatres v. Paramount Pic¬ 
tures. D.C.Cal., 24 F.Supp. 44— 
Summers v, Hearst, D.C.N.Y., 23 
F.Supp. 986—OstrofC v. New York 
Life Ins. Co., D.C.Cal., 23 F.Supp. 
724, reversed on other grounds, C. 
C.A., 104 F.2d 986, certiorari denied 
New York Life Ins. Co. v. Ostroff, 
60 S.Ct. 122, 308 U.S. 692, 84 L.Ed. 
496. 

Hastings v. Chrysler Corp., D.C. 
N.Y., 3 F.R.D. 274—Kellman v. 

Stolts, D.C.Iowa, 1 F.R.D. 726. 
D.C.—John W. Johnson, Inc. v. 2600 
Wisconsin Ave., Inc., 231 F.2d 761, 
98 U.S.App.D.C. 8—Kas v. Gilker- 
son. 199 F.2d 398, 91 U.S.App.D.C. 
IBS. 

N.y.—In re Washington Square Slum 
Clearance, Borough of Manhattan, 
City of New York, 167 N.E.2d 687, 
6 N.Y.2d 300, 184 N.Y.S.2d 685. 

As to matters of procedure see in¬ 
fra fi 190. 

Beoislon vLolating oonstltxitioiial 
right 

Decisions of state courts are not 
binding on federal courts where they 
impair contract rights in violation 
of the United States Constitution. 
U.S.—Perry v. Town of Samson, D.C. 
Ala., 11 F.2d 665, affirmed, C.C.A, 
Town of Samson v. Perry, 17 F. 
2d 1. 

City of Clinton, Okl., ex rel. 
Schuetter v. First Nat. Bank in 
Clinton, D.C.Okl., 89 F.Supp. 909. 

18. U.S.—Johnson v. New Y.ork Life 
Ins. Co., C.A.I11., 212 F.2d 266, cer¬ 
tiorari denied New York Life Ins. 
Co. V. Johnson, C.AI11., 76 S.Ct. 60, 
848 U.S. 836, 99 L.Ed. 669. 

19. U.S.—Krauss v. Greenbarg, C. 
C.A.Pa., 137 F.2d 669, certiorari de¬ 
nied 64 S.Ct. 207, 820 U.S. 791, 88 


L.Ed. 477, rehearing denied 64 S. 
Ct 368, 320 U.S. 816, 88 L.Ed. 492. 

19.8 U.S.—Kevan v. John Hancock 
Mut. Life Ins. Co., D.C.Mo., 8 F. 
Supp. 288. 

“State law la to be applied in the 
federal as well as in the state courts 
and it is the duty of the former to 
ascertain from all the available data 
what the state law is and apply it 
rather than to prescribe a different 
rule, however superior it may appear 
from the viewpoint of ‘general law’ 
and however much the state rule 
may have departed from prior deci¬ 
sions of the federal courts.” 

U.S.—^West V. American Telephone 
& Telegraph Co., Ohio, 61 S.Ct. 179, 
183. 311 U.S. 223, 85 L.Ed. 139, 132 
A.L.R. 956, mandate conformed to, 
C.C.A, 121 F.2d 142, and certiorari 
denied 62 S.Ct. 138, 314 U.S. 672, 
86 L.Ed. 637. 

Oorreotness of dsoisloa 
Under doctrine of Erie Railroad 
Co. V. Tompkins It is not function 
of federal court to examine correct¬ 
ness of decisions of state court whose 
law is to be applied in federal court. 
U.S.—Klages v. Cohen, C.C.A.N.Y., 146 
F.2d 641. 

19.10 U.S.—Corpus Juris Beounduin 
cited la Pet Milk Co. v. Boland, C. 
A.Mo., 185 F.2d 298, 301—Dayton 
& Michigan R. Co. v. Commission¬ 
er of Internal Revenue, C.C.A., 112 
F.2d 627—Dysart v. U. S., C.C.A.Mo., 
95 F.2d 662, certiorari denied 59 
S.Ct. 67, 305 U.S. 608, 83 L.Ed. 386, 
rehearing denied 59 S.Ct. 142, 306 
U.S. 671, 83 L.Ed. 435—West Mis¬ 
souri Power Co. v. City of Wash¬ 
ington, Kan., C.C.A.Kan., 80 F.2d 
420, certiorari denied 66 S.Ct. 834, 
298 U.S. 668, 80 L.Ed. 1392—State 
of Oregon v. Ingram, C.C.A.Or., 63 
F.2d 417, certiorari denied Ingram 
v. State of Oregon, 64 S.Ct. 49, 290 

U. S. 630, 78 L.Ed. 648—O’Neil v. 
Dreier, C.C.A.Hawall, 61 F.2d 598 
—^Fernandez v. Andrade, C.C.A.Ha¬ 
wall, 59 F.2d 681—Todd Dry Dock 
ISngineering & Repair Corporation 

V. City of New York, C.C.A.N.Y., 64 
F.2d 490—^Manufacturers’ Finance 
Corporation v. Vye-Nelll Co., D.C. 
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Mass., 46 F.2d 146, affirmed, C.C.A., 
62 F.2d 625, certiorari denied Kane 
V. Manufacturers’ Finance Corpora¬ 
tion, 63 S.Ct. 667, 289 U.S. 738, 77 
L.Ed. 1486—Crane Iron Works v. 
Cox & Sons Co., C.C.A.N.J., 28 F.2d 
328—Thurlow v. Walte-Phillips Co., 
C.C.A.Kan., 22 F.2d 781, certiorari 
denied 49 S.Ct. 8, 278 U.S. .598, 73 L. 
Ed. 628—Smith v. Staso, C.C.A.Vt., 
18 F.2d 736—In re Durel, C.C.A.Cal., 
10 F.2d 448, certiorari denied Ba- 
rusch V. Bralnard, 47 S.Ct. 94, 273 
U.S. 699, 71 L.Ed. 846—Howell v. 
Witman-Schwartz Corporation, C. 

C. A.Pa., T P.2d 613—Lubriko Co. v. 
Wyman, C.C.A.Pa., 290 F. 12— 
Schafroth v. Ross. C.C.A.Neb., 289 
F. 703—Berlet v. Lehigh Valley 
Silk Mills, C.C.A.N.J., 287 F. 769. 

Flanigan v. Security-First Nat. 
Bank of Los Angeles, D.C.Cal., 41 
F.Supp. 77—In re Krull, D.C.Pa., 
21 F.Supp. 377, reversed on other 
grounds, C.C.A., Kieda v. Krull, 101 
F.2d 917—In re American Storage 
& Moving Co., D.C.Pa., 16 F.Supp. 
950—In re Bankers Trust Co. of 
Detroit, D.C.Mich., 16 F.Supp. 21 
—In re Rosenbaum Grain Corpo¬ 
ration, D.C.Ill., 13 F.Supp. 601— 
In re Phoenix Hotel Co., Lexington, 

D. C.Ky., 18 F.Supp. 229, affirmed. 

C. C.A., 88 F.2d 724, certiorari de¬ 
nied Security Trust Co. v. Baker, 
67 S.Ct. 31, 299 U.S. 568, 81 L.Ed. 
418—Mills Novelty Co. v. Bolan, 

D. C.N.Y., 8 F.Supp. 968, affirmed, 
C.C.A, Mills Novelty Co. v. O’Ry¬ 
an, 68 P.2d 1009, reversed on other 
grounds O’Ryan v. Mills Novelty 
Co., 64 S.Ct. 779, 292 U.S. 609, 78 
L.Ed. 1469—^Kevan v. John Han¬ 
cock Mut. Life Ins. Co., D.C.Mo., 3 
F.Supp. 288. 

Jones V. Western Union Tele¬ 
graph Co., D.C.La., 18 F.2d 650— 
Rowan v. City of Galveston, D.C. 
Tex., 18 F.2d 257, affirmed, C.C.A., 
City of Galveston v. Rowan, 20 F. 
2d 601. 

25 C.J. p 881 note 69. 

Decisions of United States courts as 
precedent in state courts see 
Courts 94 205, 206. 

Doctrine of Swift V. Tyson see su¬ 
pra 9 166(3). 
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Constitution, see infra § 186, or of federal statutes, 
see infra § 187. 

Even while the doctrine of Swift v. Tyson pre¬ 
vailed, where the situation did not clearly require 
the federal courts to follow state decisions, the 
latter were nevertheless persuasive and entitled to 
respectful consideration,and, in cases bal¬ 
anced with doubt,i9-20 federal courts did, in the 
interests of comity, lean toward agreement with the 
state court decisions on the question,where 
there was no contrary federal rule^^-SO and, it was 
held, even if there was a well established federal 
rule on the question,!^-^^ if the state rule was 
equally sound and reasonable.i^*^^^ 

Acts of a state court done in the exercise of its 
jurisdiction and not conflicting with the proper de¬ 
crees and jurisdiction of the federal courts are valid 
and binding on the lattcr.i^-^S 


FEDERAL COURTS §§170-171 

§ 171. Validity and Construction of State 
Constitution and Statutes 

The decision of the highest court of a state as to tht 
construction and application of Its own constitution or 
statutes is binding on federal courts, except in so far as 
a federal question Is involved, or unless following the 
state decision would conflict with the United States Con«^ 
stitution, treaties, or statutes. 

) 

It has been repeatedly held, in many instances ex¬ 
pressly under the federal “rules of decision statute” 
which provides that “the laws of the several States, 
except where the Constitution, treaties, or statutes 
of the United States otherwise require or provide, 
shall be regarded as rules of decision” in the fed¬ 
eral courts, that, where no federal question is 
involved,^® the federal courts arc bound to follow 
the decisions of the highest courts of the state on 
questions relating to the construction of the state 
constitution and the validity thereunder of state 
statutes ;2i and, where a state statute has been con- 


19.15 U.S.—^Hewlett v. Schadel, C.C. 
A.Va., 68 F,2d 602. 01 A.L.R. 743 
—Detroit Edison Co. v. Strickler, 

C.C.A.Mich., 65 F.2d 126-~Wabash 
Ry. Co. V. City of St. Louis, C.C.A. 
Mo., 64 F.2d 921, certiorari denied 
Wabash Ry. Co. v. City of St. Louis, 
Mo., 54 S.Ct. 88, 290 U.S. 668, 78 
L.Ed. 677—O’Neill v. Dreicr, C.C.A. 
Hawaii. 61 P.2d 698—Odegrard v. 
General Casualty & Surety Co., C.C. 
A.Minn., 44 F.2d 31. 

Langlie v. United Fireman's Ins. 
Co., D.C.Wash., 40 F.Supp. 24— 
Southern Bell Telephone & Tele- 
e^raph Co. v. Louisiana Public Serv¬ 
ice Commission, D.C.La., 20 F. 
Supp. 248—Corrado Societa Anoni- 
ma Dinavagazione v. L. Mundet 
Sons, D.C.Pa., 18 F.Supp. 37, af- 
llrmed, C.C.A., Corrado Societa 
Anonima Dinavagazione v. L. Mun¬ 
det & Son, 91 F.2d 726, certiorari 
denied 58 S.Ct. 271, 302 U.S. 751, 
82 L.Ed. 581. 

Dalche v. Board of Com'rs of Or¬ 
leans Levee Board, D.C.La., 49 F.2d 
374 —Bush V. Bremner, D.C.Mlnn., 
29 F.2d 844, affirmed, C C.A., 36 F.2d 
189—Puget Sound International Ry. 
is: Power Co. v. Kuykendall. D.C. 
Wash., 293 F. 791. 

Doctrine of Swift v. Tyson see su¬ 
pra S 165(8). 

19.20 U.S.—Willing v. Blnenstock, 
Del., 68 S.Ct. 176, 302 U.S. 272, 82 
L.Ed. 24 8—Trainor Co. v. ^2tna 
Casualty & Surety Co., Pa., 64 S. 
Ct. 1. 290 U.S. 47, 78 L.Ed. 162. 

Community Bldg. Co. v. Maryland 
Casualty Co., C.C.A.Wash.. 8 P.2d 
678. certiorari denied Maryland 
Casualty Co. v. Community Bldg. 
Co., 46 S.Ct. 861, 270 U.S. 662, 70 
L.Ed. 782. 

Kevan v. John Hancock Mut. 
Life Ins. Co., D.C.Mo., 3 F.Supp. 
288. 


19.25 U.S.—^Willing v. Blnenstock, 
Pa.. 58 S.Ct. 176, 302 U.S. 272, 82 
L.Ed. 248. 

Ford son Coal Co. v. Kentucky 
River Coal Corporation, C.C.A.Ky., 
69 F.2d 131. 

American Nat. Bank & Trust 
Co. V. U. S. Fidelity & Guaranty 
Co., D.C.Ala., 7 F.Supp. 678—Kevan 
v. John Hancock Mut. Life Ins. Co., 

D.C.Mo., 3 F.Supp. 288. 

19.30 U.S.—Ballard v. Ocean Acci¬ 
dent h Guarantee Co., C.C.A.Wis., 
86 F.2d 449—Fordson Coal Co. v. 
Kentucky River Coal Corporation, 
C.C.A.Ky., 69 F.2d 131—Manufac¬ 
turers’ Finance Corporation v. Vye- 
Neill Co., D.C.Mass., 46 F.2d 146, 
affirmed, C.C.A., 62 F.2d 626, cer¬ 
tiorari denied Kane v. Manufactur¬ 
ers' Finance Corporation, 63 S.Ct. 
667, 289 U.S. 738, 77 L.Ed. 1486. 

19.35 U.S.—Boone v. Equitable Hold¬ 
ing Co., D.C.W.Va., 32 F.Supp. 896, 
reversed on other grounds, C.C.A., 
Beekley Nat. Bank v. Boone, 116 
F.2d 613, certiorari denied Boone 
v. Equitable Holding Co., 61 S.Ct. 
835, 313 U.S. 658, 85 L.Ed. 1519. 

19.40 U.S.—^Kevan v. John Hancock 
Mut. Life Ins. Co., D.C.Mo., 8 F. 
Supp. 288. 

19.45 U.S.—Huron Holding Corpora¬ 
tion v. Lincoln Mine Operating Co., 
Idaho, 61 S.Ct. 613, 312 U.S. 183, 85 
L.Ed. 725, rehearing denied 61 S.Ct. 
840, 313 U.S. 598, 86 L.Ed. 1550. 

26 C.J. p 831 note 68. 

20. U.S.—^Allison v. Gray, C.A.Ky., 
256 P.2d 768—Meredith v. Board of 
Public Instruction for Hernando 
County, C.C.A.Fla., 112 F.2d 914— 
Home Indemnity Co. of New York 
V. O'Brien, dC.A.Mich., 104 F.2d 
413—In re Gold, C.C.A.N.J., 93 F. 
2d 676—^American Liability & Sure¬ 
ty Co. V. Bluefie.d Supply Co., C.C. 
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A.W.Va., 70 P.2d 187--Woods Bros. 
Const. Co. V. Yankton County, C.C. 
A.S.D., 64 P.2d 304, 81 A.L.R. 300 
—^American Bank & Trust Co. v. 
Hon, C.C.A.I11., 48 F.2d 588—Clay¬ 
ton V. Tibbens, C.C.A.Okl., 298 F. 
18—Lubriko v. Wyman, C.C.A.Pa., 
290 F. 12—Berlet v. Lehigh Valley 
Silk Mills, C.C.A.N.J., 287 F. 769— 
Fleischman Const. Co. v. Burns, C. 
C.A.Ohio, 284 F. 368. 

Spruill v. Reserve Loan Life 
Ins. Co., D.C.Okl., 21 F.Supp. 889 
—U. S. v. Fuller, D.C.Idaho, 20 F. 
Supp. 839—^Weiss v. Magnussen, D. 
C.Va., 13 F.Supp. 948—In re Phoe¬ 
nix Hotel Co., Lexington, D.C.Ky., 
13 F.Supp. 229, affirmed, C.C.A., 83 
P.2d 724, certiorari denied Security 
Trust Co. v. Baker, 67 S.Ct. 31, 299 
U.S. 668, 81 L.Ed. 418. 

Mass.—Brink v. Commissioner of 
Corporations and Taxation, 13 N. 

E.2d 2, 299 Mass. 280, certiorari 
denied 69 S.Ct. 75. 305 U.S. 616, 83 
L.Ed. 393. 

N.Y.—^Marsich v. Eastman Kodak Co., 
279 N.Y.S. 140, 244 App.Div. 296, 
affirmed 200 N.E. 27, 269 N.Y. 621. 

Pa.—Blauner’s v. City of Philadel¬ 
phia, 198 A. 889, 330 Pa. 342. 

Tex.—Danciger Oil & Refining Co. 
v. Railroad Commission of Texas, 
Civ.App., 49 S.W.2d 837, reversed 
on other grounds Danciger Oil & 
RcflMing Co. of Texas v. Railroad 
Commission of Texas, 66 S.W.Id 
1075, 122 Tex. 243. 

12 C.J. p 698 note 62. 

Where federal question involved gen¬ 
erally see supra § 169(1) et seq. 

21. U.S.—Cohen v. Beneficial Indus. 
Loan Corp., N.J., 69 S.CL 1221. 
337 U.S. 541. 93 L.Bd. 1628—Amer¬ 
ican Federation of Labor v. Wat¬ 
son. Fla., 66 S.Ct. 761, 327 U.S. 632. 
90 L.Ed. 873—^Highland Farms 
Dairy v. Agnew. Va,. 67 S.Ct. 649. 
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strued by the highest judicial tribunal of a state, | such construction is regarded as a part of the stat- 


300 U.S. 608. 81 L..Ed. 885->-Glenn 
V. Field Packing Co., Ky.. 54 S.Ct. 
138, 290 U.S. 177, 78 L.Ed. 262— 
Sterling v. Constantin, Tex., 53 S. 
Ct. 190, 287 U.S. 378, 77 U.Ed. 876 
^Louisville Gas & Electric Co. v. 
Coleman, Ky., 48 S.Ct. 423, 277 

U. S. 32. 72 L.Ed. 770—Des Moines 
■Nat. Bank v. Fairweather, Iowa, 44 
S.Ct. 23, 263 U.S. 103, 68 L.Ed. 191 
—Terrace v. Thompson, Wash., 44 
S.Ct. 16, 263 U.S. 197, 68 L.Ed. 256. 

Allison V. Gray, C.A.Ky., 256 F. 
2d 763—Green v. Teets, C.A.Cal., 
244 P.2d 401—^Norman M. Morris 
Corp. V. Hess Bros., Inc., C.A.Pa., | 
243 F.2d 274—Carolina-Virginia 
Racing Ass'n v. Cahoon, C.A.N.C., 
214 F.2d 830—^Kemmerer v. Ben¬ 
son, C.C.A.Mich., 166 F.2d 702, cer¬ 
tiorari denied 68 S.Ct. 1500, 334 U. 
S. 849, 92 L.Ed. 1772—Guy v. 

Utecht, C.C.A.Mlnn., 144 F.2d 913 
—Beard’s Erie Basin v. People of 
New York, C.C.A.N.Y., 142 F.2d 
487—In re Mifflinburg Body Co., 
C.C.A.Pa., 127 F.2d 69, 142 A.L.R. 
1163, certiorari denied 63 S.Ct. 29, 
317 U.S. 637, 87 L.Ed. 614—Badger 

V. Hoidale, C.C.A.Minn., 88 F.2d 

208, 109 A,L.R. 798—Knocll v. Fris¬ 
co Lease, C.C.A.Okl., 78 F.2d 286— 
People of State of Illinois ex rel. 
Cusick V. Whipp, C.C.A.I11., 73 F. 
2d 264, certiorari denied Cusick v. 
Whipp, 56 S.Ct. 240, 293 U.S. 623, 
79 L.Ed. 710, rehearing denied 65 
S.Ct. 404, 294 U.S. 731, 79 L.Ed. 
1261—Guardian Trust Co. v. Keith, 
C.C.A.Ark., 69 F.2d 477, certiorari 
denied 64 S.Ct. 862, 292 U.S. 662, 78 
L.Ed. 1601—Chicago & N. W. Ry, 
Co. V. Bauman, C.C.A.Neb., 69 F.2d 
171, certiorari denied Bauman v. 
Chicago & N. W. Ry. Co., 54 S.Ct. 
641, 292 U.S. 632, 78 L.Ed. 1485— 
Oargile v. New York Trust Co., C. 
C.A.Ark., 67 F.2d 685, certiorari de¬ 
nied New York Trust Co. v. Car- 
gile, 64 S.Ct. 630, 292 U.S. 625, 78 
L.Ed. 1480—Terry v. Midwest Re¬ 
fining Co., C.C.A.N.M., 64 F.2d 

428, certiorari denied Terry v. Mid¬ 
land Refining Co., 64 S.Ct. 74. 290 

U. S. 660, 78 L.Ed. 671—^Penny Stores 

V. Mitchell, D.C.Mich., 69 P.2d 789, 
appeal dismissed Penny Stores v. 
Rice, 63 S.Ct. 122, 287 U.S. 672, 77 
L.Ed. 680—^Buchanan v. Blitch, C. 
C.A.Fla.. 67 F.2d 668—Starmount 
Co. V. Ohio Sav. Bank & Trust Co., 
C.C.A.N.C., 66 F.2d 649—City of 
Campbell, Mo., v. Arkansas-Mls- 
souri Power Co., C.C.A.Mo., 66 F. 
2d 660—Gresham v. Leslie, C.C.A. 
Ind., 60 F.2d 900—Owens v. Dancy, 
C.C.A.Okl., 36 F.2d 882, certiorari 
denied 50 S.Ct 861, 281 U.S. 746, 74 
L.Ed. 1168—Joy V. Godchaux, C.C.A. 
Mo., 35 F.2d 649, certiorari denied 
Godchaux V. Joy, 60 S.Ct. 239, 281 

U. S. 723, 74 L.Ed. 1141—Schevenell 

V. Blackwood, C.C.A.Ark., 35 F.2d 


421—Ruddock v. Bloedel Donovan 
Lumber Mills, C.C.A.Wa8h., 28 F.2d 
684—St. Louis-San Francisco Ry. 
Co. V. Moore, C.C.A.Okl., 26 F.2d 964 
—Black & White Taxicab & Trans¬ 
fer Co. V. Brown & Yellow Taxicab 
& Transfer Co., C.C.A.Ky.. 16 F.2d 
509, affirmed 48 S.Ct 404, 276 U.S. 
618, 72 L.Ed. 681, 67 A.L.R. 426— 
City of Sedalia v. Chalfant, C.C.A. 
Mo., 4 F.2d 350—American Tank 
Co. V. Continental & Commercial 
Trust & Savings Bank, C.C.A.Ark., 
3 F.2d 122—Franklin Trust Co. v. 
City of Loveland, C.C.A.Colo., 3 F. 
2d 114—Nebraska Gas & Electric 
Co. V. City of Stromsburg, C.C.A. 
Neb., 2 F.2d 518—St. Louis-San 
Francisco Ry. Co. v. Payne, C.C.A. 
Okl., 2 F.2d 253—Clayton v. Tib- 
bens, C.C.A.Okl., 298 F. 18—Hannan 
V. First Nat. Bank, C.C.A.Iowa, 269 
F. 627, appeal dismissed First Nat. 
Bank v. Hannan. 45 S.Ct 9. 266 U.S. 
638, 69 L.Ed. 482. 

Gomlllion v. Llghtfoot, D.C.Ala., 
167 F Supp. 405—General Elec. Co. 
V. He.ss Bro.s., Inc., D.C.Pa., 155 F. 
Supp. 57—Combs v. Illinois State 
Toll Highway Commission, D.C.Ill., 
128 F.Supp. 306, affirmed 76 S.Ct 
875, 349 U.S. 942. 99 L.Ed. 1269, 
rehearing denied 76 S.Ct. 880, 349 

U. S. 969, 99 L.Ed. 1290, rehearing 
denied 76 S.Ct 40, 350 U.S. 856, 100 
L.Ed. 761—^Warren County, Miss. 

V. Hester, D.C.La., 104 F.Sypp. 398 
—Johnson v. Baldwin, D.C.S.C., 86 
F.Supp. 909—Pritchey v. Summar, 
D.C.Ark., 86 F.Supp. 391—Tennes¬ 
see Valley Authority v. Lenoir City, 
Tenn., D.C.Tenn., 72 F.Supp. 457— 
City of Orangeburg v. Southern 
Ry. Co., D.C.S.C.. 65 F.Supp. 171, 
reversed on other grounds, C.C.A., 
145 F.2d 725, certiorari denied 65 
S.Ct 866, 324 U.S. 860, 89 L.Ed. 
1417—City of Orangeburg v. South¬ 
ern Ry. Co., D.C.S.C., 55 F.Supp. 167 
—Mallatt V. Ostrander Ry. & Tim¬ 
ber Co., D.C.Or., 46 F.Supp. 260— 
Western Union Telegraph Co. v. 
Industrial Commission of Minneso¬ 
ta, D.C.Minn., 24 F.Supp. 870— 
Hurd V. U. S., CtCl., 22 F.Supp. 
421—U. S. v. Puller, D.C.Idaho, 20 
F.Supp. 839—^Unlon Central Life 
Ins. Co. of Cincinnati, Ohio, v. 
Hoffman, D.C.Neb., 18 F.Supp. 830 
—^Premler-Pabst Sales Co. v. Mc¬ 
Nutt, D.aind., 17 F.Supp. 708—U. 
S. ex rel. Grove v. Jackson, D.C. 
Pa., 16 F.Supp. 126—^Welss v. Mag- 
nussen, D.C.Va., 13 F.Supp. 948— 
National Accounting Co. v. Dor¬ 
man, D.C.Ky., 11 F.Supp. 872, af¬ 
firmed 65 S.Ct 836. 296 U.S. 718, 
79 L.Ed. 1673—^Alliance Trust Co. 
v. Hall, D.C.Idaho, 11 F.Supp. 668 
—Fidelity Life Ass’n v. Board of 
Public Instruction for Martin 
County, State of Florida, D.C.Fla., 
10 F.Supp. 667, reversed on other 
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grounds, C.C.A., Board of Public 
Instruction for Polk County, Fla. v. 
Gille.spie, 81 F.2d 686—Via v. State 
Commission on Conservation and 
Development of State of Virginia. 
D.C.Va., 9 F.Supp. 556, affirmed 56 
S.Ct 245, 296 U.S. 649, 80 L.Ed. 
388—Farnsworth v. Louisiana 
Highway Commission, D.C.La., 8 
F.Supp. 11, affirmed, C.C.A., Louisi¬ 
ana Highway Commission v. 
Farnsworth, 74 F.2d 910, certiorari 
denied 66 S.Ct 638, 294 U.S. 729, 
79 L.Ed. 1259—White Cleaners & 
Dyers v. Hughes, D.C.La., 7 F.Supp. 
1017—City of Tulsa v. Southwest¬ 
ern Bell Telephone Co., D.C.OkL, 
5 F.Supp. 822, affirmed, C.C.A., 75 
P.2d 343, certiorari denied 66 S.Ct. 
666, 296 U.S. 744, 79 L.Ed. 1C90— 
Rosslyn Gas Co. v. Fletcher, D.C. 
Va., 5 F.Supp. 26. 

Dohany v. Rogers, D.C.Mich., 33 
F.2d 918, affirmed 60 S.Ct 299, 281 

U. S. 362, 74 L.Ed. 904, 68 A.L.R. 434 
—Suncrest Lumber Co. v. North 
Carolina Park Commission, D.C.N. 
C., 30 F.2d 131, appeal dismissed 50 
S.Ct 13, 280 U.S. 615, 74 L.Ed. 656— 
Meldram v. Curtis & Bro., D.C.Pa., 
29 F.2d 582—Sarnbor v. Philadel¬ 
phia Rapid Transit Co., D.C.Pa., 27 
F.2d 406, appeal dismissed 49 S.Ct. 
93, 278 U.S. 672, 73 L.Ed. 613— 
Eastern Gulf Oil Co. v. Kentucky 
State Tax Commission, D.C.Ky., 17 
F.2d 394—National Bond & Invest¬ 
ment Co. V. Gibson, D.C.Kan., 6 F. 
2d 288, error dismissed Gibson v. 
National Bond & Investment Co., 
47 S.Ct. 471, 273 U.S. 668. 71 L.Ed. 
831—McVicar v. State Board of 
Law Examiners, D.C.Wash., 6 F.2d 
33—U. S. V. Briggs, D.C.Pa., 266 F. 
434. 

Ala.—Lash v. State, 14 So.2d 229, 244 
Ala. 48, answer to certified ques¬ 
tion conformed to 14 So.2d 236, 31 
Ala.App. 121, certiorari denied 14 
So.2d 242, 244 Ala. 668, certiorari 
denied 64 S.Ct. 192, 320 U.S. 784. 
88 L.Ed. 471, rehearing denied 64 
S.Ct 269, 320 U.S, 814, 88 L.Ed. 
492. 

D.C.—Herzog v. Colpoys, 143 F.2d 137, 
79 U.S.APP.D.C. 81. 

Iowa.—lowa-Illinois Gas & Elec. Co. 

V. City of Port Dodge, 86 N.W.2d 
28, 248 Iowa 1201. 

La.—Miller v. Police Jury of Wash¬ 
ington Parish, 74 So.2d 394, 226 La. 
8 . 

Neb.—Johnson v. Radio Station 
WOW. 19 N.W.2d 863, 146 Neb. 429 
—First Trust Co. of Lincoln v. 
Smith, 277 N.W. 762, 134 Neb. 84. 
N.Y.—^Darweger v. Starts, 276 N.Y. 
S. 394, 163 Misc. 522, affirmed 278 
N.Y.S. 87. 243 App.Div. 380, af¬ 
firmed 196 N.B. 61, 267 N.Y. 290, 
followed in People v. Greenbaum, 
280 N.Y.S. 771. 244 App.Div. 778, 
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ute and is as binding on the federal courts as the | text of the statute itself. This rule is applied. 


Okl.— Corpiui jrnrlg cited in Seal v. 
Banes, 36 P.2d 704, 721, 168 Okl. 
650. 

Or.— Corpus Juris cited in City of 
Salem v. Oregon-Wa.shington Wa¬ 
ter Service Co., 23 P.2d 639, 644, 
144 Or. 93. 

Tex.—Stinson v. Graham, Clv.App., 
286 S.W. 264. 

12 C.J. p 698 note 62—16 C.J. p 927 
note 68—25 C.J. p 832 note 72. 

Pwpvlew by Supreme Court of such 
decisions see Infra § 263. 


22. U.S.—^Williams v. State of Okla¬ 
homa, Okl., 79 S.Ct. 421, 368 U.S. 
676, 3 L..Ed.2d 616, rehearing de¬ 
nied 79 S.Ct. 737, 369 U.S. 966. 3 

U. Ed.2d 763—Spelser v. Randall, 
Cal., 78 S.Ct. 1332, 1362, 367 U.S. 
613, 2 Li.Ed.2d 1460, rehearing de¬ 
nied 79 S.Ct. 12. 368 U.S. 860, 3 
L.Ed.2d 96, rehearing denied Prince 

V. City and County of San Fran¬ 

cisco, 79 S.Ct. 13, 368 U.S. 860, 3 
L.Ed.2d 95—^Bellan v. Board of Pub¬ 
lic Ed., School Dist. of Philadel¬ 
phia. Pa., 78 S.Ct. 1317, 1324, 367 
U.S. 309, 2 L.Ed.2d 1414, rehearing 
denied 79 S.Ct. 10. 358 U.S. 858, 3 
Iu.Ed.2d 91—Barsky v. Board of 
Regents of University of State of 
N. Y., N.Y., 74 S.Ct. 660, 347 U.S. 
442, 98 L.Ed. 337—Albertson v, 

Millard, Mich., 73 S.Ct. 600, 346 
T^.S. 242, 97 U.Ed. 983—KedrofC v. 
St. Nicholas Cathedral of Russian 
Orthodox Chunh in North Ameri¬ 
ca. N.Y., 73 SCI. 143, 344 U.S. 94. 
97 L..Ed. 120—Oklahoma Tax Com- 
niission v. Texas Co.. Okl , 69 S. 
Ct. 561, 336 U.S. 342, 93 L.Ed, 721, 
rehearing denied 69 S Ct. 887. 336 
U.S. 958, 93 L.Ed. 1111, and Okla¬ 
homa Tax Commission v. Magnolia 
Petroleum Co., 69 S.Ct. 888, 336 U. 
S. 958, 93 L.Ed 1111 —Chase Securi¬ 
ties Corp. V. Donaldson, Minn., 65 
S.Ct. 1137. 325 U.S. 304, 89 L.Ed. 
1628, rehearing denied 66 S.Ct. 1561, 
325 U.S 896 89 L.Ed. 2006—Wat¬ 
son V. Buck, F'la.. 61 S.Ct. 962, 313 


U. S. 387, 85 L.Ed. 1416 —Breisch v. 
Central R. R. of New Jersey, Pa., 
61 S.Ct. 662, 312 U.S. 484, 85 L. 
Ed. 964, 132 A.L.R. 918 —Madden 

V. Commonwealth of Kentucky, Ky., 
CO S.Ct. 406, 809 U.S. 83, 84 L.Ed. 
590, 125 A.L.R. 1383—Foust v. Mun¬ 
son S. S. Linos, N.Y., 67 S.Ct. 90. 
299 U.S. 77, 81 L.Ed. 49—Georgia 
Ry & Electric Co. v. City of De¬ 
catur. Ga., 65 S.Ct. 701, 295 U.S. 165, 
79 L.Ed. 1365—Lee v. Bickell, Fla., 
54 S.Ct. 727, 292 U.S. 415, 78 L.Ed, 
;ji 337 —Chase Nat. Bank v. City of 
Norwalk, Ohio, Ohio, 54 S.Ct. 475, 
291 U.S. 431, 78 L.Ed. 894—Con¬ 
cordia ins. Co. of Milwaukee v. 
School Dlst. No. 98 of Payno Coun¬ 
ty Okl., 61 act. 276, 282 U.S. 545. 
75 L.Ed. 528 —Chesapeake & O. Ry. 
Co. V. Stapleton, Ky., 49 S.Ct. 442, 
879 U.S, 687, 73 L.Ed. 861 Gil¬ 


christ v. Interborough Rapid Trans¬ 
it Co.. N.Y., 49 act. 282, 279 U.S. 
159, 73 L.Ed. 662—Chicago. M., St. 
P. & P. R. Co. V. Risty, S.D., 48 
S.Ct. 396, 276 U.S. 667, 72 L.Ed. 703 
—Jones v. Prairie Oil & Gas Co., 
Okl., 47 act. 338, 273 U.S. 196, 71 
L.Ed. 602—Central Union Telephone 
Co. v. City of Edwardsvllle, Ill., 
46 act. 90, 269 U.S. 190, 70 L.Ed. 
229—Kansas City Structural Steel 
Co. V. State of Arkansas, for Use 
and Benefit of Ashley County, Ark., 
46 S.Ct. 69, 269 U.S. 148, 70 L.Ed. 
204—Edward Hines Yellow Pino 
Trustees v. Martin, Miss., 46 S.Ct. 
643, 268 U.S. 468, 69 L.Ed. 1060— 
Chas. Wolff Packing Co. v. Court of 
Industrial Relations of Kansas, 
Kan., 46 S.Ct. 441, 267 U.S. 662, 69 
L.Ed. 786—Stebblns v. Riley, Cal., 
45 act. 424, 268 U.S. 137, 69 L.Ed. 
884, 44 A.L.R. 1454—State of Geor¬ 
gia v. City of Chattanooga, 44 S. 
Ct. 369, 264 U.S. 472. 68 L.Ed. 796 
—^Puget Sound Power & Light Co. 
V. King County, Wash., 44 S.Ct. 
261, 264 U.S. 22, 68 L.Ed. 641—j 
Board of Trade in City of Chica¬ 
go V. Johnson, Ill., 44 S.Ct. 232, 
2G4 U.S. 1, 68 L.Ed. 633—^Bunch 
V. Cole, Okl., 44 S.Ct. 101, 263 U.S. 
260, 68 L.Ed. 290—Butters v. City 
of Oakland. Cal., 44 S.Ct. 62, 263 

U. S. 162, 68 L.Ed. 228—^McGregor 

V. Hogan, Ga., 44 S.Ct. 60, 263 U.S. 
234, 68 L.Ed. 282—Baker v. Druese- 
dow, Tex., 44 S.Ct. 40, 263 U.S. 137, 
68 L.Ed. 212—Des Moines Nat. Bank 
v. Fairweather, Iowa, 44 S.Ct. 23, 
2G3 U.S. 103, 68 L.Ed. 191—Terrace 
V. Thompson, Wash., 44 S.Ct. 16, 
263 U.S. 197, 68 L.Ed. 256—Doug¬ 
las V. Noble, Wash., 43 S.Ct. 303, 
261 U.S. 166, 67 L.Ed. 690. 

Bluff Creek Oil Co. v. Green, C.A. 
Tex., 267 F.2d 83—Hudson v. Amer¬ 
ican Oil Co., C.A.Va., 253 F.2d 27— 
Daloia v. Rhay, C.A.Wash., 252 F. 
2d 768—Chicago, Duluth & Georgian 
Bay Transit Co. v. Nims, C.A.Mlch., 
252 F.2d 317—^Johnson v. Tucker, C. 

A. W.Va., 249 F.2d 660—Costello v. 
Bank of America Nat. Trust & 
Sav, Ass’n, C.A.Cal., 246 F.2d 807 
—Graham v. Thompson, C.A.Utah, 
246 F.2d 806—^Green v. Teets, C.A. 
Cal,, 244 F.2d 401—Schaefer v. H. 

B, Green Transp. Line, Inc., C.A, 
Ill., 232 F.2d 416—^U. S. ex rel. Tou- 
hy V. Ragen, C.A.Ill., 224 F.2d 611, 
certiorari denied 76 S.Ct. 470, 360 
U.S. 983, 100 L.Ed. 861—Martin v. 
Theockary, C.A.Fla,, 220 F.2d 900 
—Ferguson v. Manning, C.A.S.C., 
216 F.2d 188—Cummins-Landau 
Laundry Machinery Co. v. Aider- 
man, C.A.Conn., 212 F.2d 342—R. 
P. C. V. Breeding, C.A.Okl., 211 P, 
2d 386—Schultz v. Palmer Wel- 
loct Tool Corp., C.A.Pa., 207 F.2d 
662—Ford Motor Co. v. Mahone, C. 
A.Va., 206 P.2d 267—^Loeb v. Board 
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of Ed. of City of Chicago. CJV..IlI.p 
203 F.2d 776—Milan v. Kausch, C.A. 
Mich., 194 P.2d 263—U. S. v. Nebo 
Oil Co., C.A.La., 190 P.2d 1003— 
U. S. V. Hutcherson, C.A.Mo., 188 
P.2d 826—Rectangle Ranche Co. v. 
Board of Com’rs for Buras Levee 
Dist., C.A.La., 187 F.2d 8, certiorari 
denied 71 S.Ct. 742, 841 U.S. 920, 96 
L.Ed. 1364—^Burton v. Miller, C.A. 
Ky., 186 P.2d 817—^Pennsylvania 
Salt Mfg. Co. of Wash. v. Haynes, 

C.A.Wash., 184 F.2d 866—Lundy v. 
Michigan State Prison Bd., C.A, 
Mich., 181 F.2d 772—Chicago, R. I. 
& P. R. Co. v. Long, C.A.Iowa, 181 
P.2d 295—State of California Dept, 
of Employment v. Fred S. Renauld 
& Co., C.A.Cal., 179 F.2d 606— 
Brinks, Inc. v. Hoyt, C.A.Mo., 179 
F.2d 856—Pulson v. American Roll¬ 
ing Mill Co., C.A.Mass., 170 F.2d 
193—^Alabama Great Southern R. 
Co. V. Brookshire, C.C.A.Tenn., 166 
F.2d 278, 1 A.L.R.2d 612—Kemmer- 
er V. Benson, C.C.A.Mlch., 165 F.2d 
702, certiorari denied 68 S.Ct. 1600, 
334 U.S. 849, 92 L.Ed. 1772—Food, 
Tobacco, Agr. and Allied Workers 
Union of America, I^ocal 186, v. 
Smiley, C.C.A.Pa., 164 F.2d 922— 
Roland Elec. Co, v. Black, C.C.A. 
Md., 163 F.2d 417, 6 A.L.R.2d 82, 
certiorari denied 68 S.Ct, 729, 333 
U.S. 864, 92 L.Ed. 1135—B. I. Du 
Pont De Nemours & Co. v. Fre¬ 
chette, C.C.A.Minn., 161 F.2d 318 
—^Henwood v. Wallace, C.C.A.La., 
169 P.2d 263, certiorari denied 67 
S.Ct. 1310. 331 U.S. 820, 91 L.Ed. 
1837—Crowell v. M. R. & R. Truck¬ 
ing Co., C.C.A.Fla., 167 F.2d 963— 
Vaughan v. Warner, C.C.A.Pa., 167 
F.2d 26—McCombs v. W’est, C.C.A. 
Fla., 156 F.2d 601—Moore v. Atlan¬ 
tic Coast Line R. Co., C.C.A.N.Y., 
153 F.2d 782, certiorari denied 66 
S.Ct. 1374, 328 U.S. 866, 90 L.Ed. 
1636—Brunswick - Balke - Collen- 
dar Co. v. Thomas, C.C.A.Conn., 161 
F.2d 892—Droste v. Harry Atlas 
Sons, C.C.A.N.Y., 147 P.2d 675— 
In re Curb Service Laundry & Dry 
Cleaning, C.C.A.Conn., 146 F.2d 756 
—Guy V, Utecht, C.C.A.Minn., 144 
F.2d 913—^Whitten v. Bennett, C. 
C.A.I11., 141 F.2d 296—Food and 
Grocery Bureau of Southern Cal¬ 
ifornia V. U. S.. C.C.A.Cal., 189 F. 
2d 973—McClaskey v. Harblson- 
Walker Refractories Co., C.C.A.Pa., 
138 F.2d 493—Steckler v. Pennroad 
Corporation, C.C.A.Pa., 136 F.2d 
197, certiorari denied 64 S.Ct. 64, 
820 U.S. 767, 88 L.Ed. 461—Nation¬ 
al Surety Corp. v. Citizens Bank 
of Ashvllle, C.C.A.Ohio. 134 F.2d 
888—Continental Collieries v. Sho- 
ber, C.C.A.Pa., 130 P.2d 631—Ingo 
v. Koch, C.C.A.N.Y., 127 F.2d 667 
—McReynolds v. New York Life 
Ins. Co., C.C.A.Mo., 122 F.2d 896— 
Schumacher & Seiler v. Sandler, C 
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even though the construction given to the statute by | the state court 


C.A.Md.. 118 F.2d J48--Toder v. 
Nu-Enamel Corporation, C.C.A.Neb., 
117 F.2d 488—Bowen v. New York 
Life Ina. Co., C.C.A.Mo.. 117 F.2d 
298, certiorari denied 61 S.Ct. 1102, 
813 U.S. 683, 85 L.Ed. 1539—Crab 
Orchard Improvement Co. v. Chesa¬ 
peake & O. Ry. Co., C.C.A.W.Va,, 
115 F.2d 277, certiorari denied 61 
S.Ct. 807, 812 U.S. 702, 85 L.Ed. 1135 
—Berry v, Atlantic Greyhound 
Lines, C.C.A.S.C., 114 F.2d 255— 
Meredith v. Board of Public In¬ 
struction for Hernando County, C. 
CA.Fla., 112 F.2d 914—^Dayton ft 
Michigan R. Co. v. Commissioner 
of Internal Revenue, C.C.A., 112 F. 
2d 627—Commercial Credit Co. v. 
Davidson, C.C.A.Miss., 112 F.2d 64 
-—National Surety Corporation v. 
Wunderlich. C.C.A.Minn.. Ill F.2d 
622—^American Bonding Co, v. An¬ 
derson, C.C.A.Ky., 110 F.2d 961— 
Commissioners of Sinking Fund of 
Louisville, Ky. v. Anderson, C.C.A. 
Ky., 110 F.2d 961, certiorari de¬ 
nied Commissioners of Sinking 
Fund of City of Louisville v. An¬ 
derson, 61 S.Ct. 28, 311 U.S. 669, 
85 L.Ed. 429—City of York v. lowa- 
Nebraska Light ft Power Co., C.C.A. 
Neb., 109 F.2d 683, certiorari de¬ 
nied 60 S.Ct. 893, 309 U.S. 690, 84 

L.Ed. 1032—Nettles v, Walcott, C. 
C.A.Conn., 107 P.2d 738—Arkansas 
State Highway Commission v. But¬ 
ler, C.C.A.Ark., 105 F,2d 732—Home 
Indemnity Co. of New York v. 
O’Brien. C.C.A.Mich., 104 F.2d 413 
— Futrell V. Branson, C.C.A.Ark., 
104 F.2d 409—Bates v. Atlantic 
Nat. Bank of Jacksonville, C.C.A. 
Fla., 101 F.2d 278—Ex parte Melen¬ 
dez, C.C.A.Cal., 98 F.2d 791—Som¬ 
mer V. Nakdimeii, C.C.A,Ark., 97 F. 
2d 715—Siris v. M.silden, C.C.A.N.J., 
95 F.2d 625—Pacific Can Co. v. 
Howes, C.C.A.Wash., 95 F.2d 42— 
Reddeld Independent School Dlst. 
No. 20, V. Schnetzer, C.C.A.S.D., 94 
F.3d 267—In re Gold, C.C.A.N.J., 93 
P.2d 676—Hayes v. Travelers Ins 
Co., C.C.A.Ukl.. 93 P.2d 668, 125 
A.L.R. 1053—In re Saraw, C.C.A.N. 
Y., 91 I'\2d 957—In re Dederick, C. 
C.A.Kan., 91 F.2d 646—Zalatuka 
v. Metropolitan Life Ins. Co., C.C. 
A.Wis., 90 F.2d 230—In re Motor 
Products Mfg. Corporation, C.C.A. 
Cal., 90 P.2d 8, certiorari denied 
Moore v. Jahns, 68 S.Ct. 13, 302 

U. S. 695, 82 L.Ed. 636—Abraham 

V. National Biscuit Co., C.C.A.Pa., 
89 F.2d 266. Ill A.L.R. 1313—In¬ 
demnity Ins. Co. of North America 
v. McManus, C.C.A.Tex., 88 F,2d 924 
—In re Freudlait Const. Co., C.C.A. 
N.Y., 88 F.3d 413—Futrall v. City 
of Pine Bluff. C.C.A.Ark., 87 P.2d 
711—Teller v. W. A. Griswold Co., 
C.C.A.Tenn., 87 P.2d 603—Oil Prod¬ 
ucts Corporation of Mississippi v. 
Conner, C.C.A.Mi8S., 83 F.2d 985— 


Bank of California, Nat. Ass'n v. 
Craddock-Terry Co., C.C.A.Cal., 83 
F.2d 819—Doherty v. Bartlett, C. 
C.A.NJI., 83 F.2d 269, certiorari 
denied Doherty v. Knowlton, 66 S. 
Ct. 941. 298 U.S. 676, 80 L.Ed. 1398, 
and Doherty v. Tremblay, 56 S.Ct. 
941. 298 U.S. 676. 80 L.Ed. 1398— 
Irving Trust Co. v. Maryland Cas¬ 
ualty Co., C.C.A.N.Y., 83 F.2d 168, 
111 A.L.R. 781, certiorari denied 
Maryland Casualty Co. v. Irving 
Trust Co., 67 S.Ct. 34, 299 U.S. 571, 
81 L.Ed. 421—Pease v. Commission¬ 
er of Internal Revenue, C.C.A., 83 
P.2d 122, certiorari denied 57 S.Ct. 
26, 299 U.S. 562, 81 L.Ed. 414— 
Redfleld v. New York Cent. R. Co., 
C.C.A.MO., 83 P.2d 62—Sweat v. 
Atlantic Coast Line R. Co., C.C.A. 
Ga., 81 F.2d 492—Blue Valley 
Creamery Co. v. Consolidated Prod¬ 
ucts Co., C.C.A.MO., 81 F.2d 182— 
Hartford Accident ft Indemnity Co. 
V. Colllns-Dietz-Morris Co., C.C.A. 
Okl., 80 F.2d 441—In re Victoria 
Fusilli Co., C.C.A.N.Y., 79 F.2d 611 
—Knoell V. Frisco Lease, C.C.A. 
Okl., 78 F.2d 286—Linds-ay v. Elli¬ 
ott, C.C.A.S.C., 77 P.2d 95, certio¬ 
rari denied 56 S.Ct. 120, 296 U.S. 
604. 80 L.Ed. 428—Bolin v. Mar¬ 
shall, C.C.A.Or., 76 F.2d 668, cer¬ 
tiorari denied 56 S.Ct. 116, 296 U.S. 
573. 80 L.Ed. 404—In re Martin. C. 
C.A.Ill., 75 F.2d 618—Everglades 
Drainage Dlst. v. Florida Ranch & 
Dairy Corporation, C.C.A.Fla., 74 F. 
2d 914, rehearing denied 75 F.2d 
1013—In re Miller, C.C.A.Ark., 74 
F.2d 86—People ex rel. Cusick v. 
Whipp, C.C.A.I11., 73 P.2d 2.54, cer¬ 
tiorari denied Cusick v. Whipp, 55 
S.Ct. 240, 293 U.S. 623, 79 L.Ed. 
710, rehearing denied 55 S.Ct. 404, 
294 U.S. 731, 79 L.Ed. 1261—Ju¬ 
dith Basin Irr. Dist. v. Malott, C. 
C.A.Mont., 73 F.2d 142, 97 A.L.R. 
604—Trapp v. Metropolitan Life 
Ins. Co., C.C.A.MO., 70 P.2d 976, af¬ 
firmed 72 F.2d 374, certiorari de¬ 
nied Metropolitan Life Ins. Co. v. 
Trapp, 55 S.Ct, 112, 293 U.S. 596, 
79 LEd. 690—Shell Petroleum Cor¬ 
poration V. Hollow, C.C.A.Kan., 70 
F.2d 811, certiorari denied Hollow 
V. Shell Petroleum Corporation, 55 
S.Ct. 84, 293 U.S. 673, 79 L.Ed. 671 
—MtnsL Life Ins. Co. v. Brauk- 
man, C.C.A.Colo., 70 F.2d 647, cer¬ 
tiorari denied 65 S.Ct. 90, 293 U.S. 
578, 79 L.Ed. 676, rehearing denied 
65 S.Ct. 138, 293 U.S. 630, 79 L.Ed. 
716—New England Mut. Life Ins. 
Co. V. Braukman, C.C,A.Colo., 70 F. 
2d 647, certiorari denied 66 S.Ct. 
90, 293 U.S. 678, 79 L.Ed. 875— 
Davies v. Mills Novelty Co., C.C.A. 
Neb., 70 F.2d 424—^American Lia¬ 
bility & Surety Co. v, Bluefield 
Supply Co„ C.C.A.W.Va., 70 P.2d 
187—National Surety Co. of New 
York V. Ulmen, C.C.A.Mont.. 68 F. 
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may differ from the constructi<m 

, 2d 880, certiorari dented Ulmen v. 

National Surety Co. of New York, 

I 64 S.Ct. 629, 292 U.S. 624. 78 L.Ed. 
1479—Cargile v. New York Trust 
Co., C.C.A.Ark., 67 F.2d 686, cer¬ 
tiorari denied Now York Trust Co. 
V. Cargile, 54 S.Ct. 630, 292 U.S. 
625, 78 L.Ed. 1480—In re Dawson. 
C.C.A.Cal., 66 F.2d 884—Wheeloek 
V. Freiwald, C.C.A.Mo., 66 F.2d 694 
—^Liggett ft Myers Tobacco i'o. v. 
De ParcQ, C.C.A.Minn., 66 F.2d 678 
—Bivins V. Board of Com’rs of 
Wabaunsee County, C.C.A.Kan., 66 
F.2d 361—U. S. ex rel. Weber v. 
Meyerlng, C.C.A.I11., 66 F.2d 347— 
Crlpe Baking Co. v. City of Betha¬ 
ny, C.C.A.MO., 64 F.2d 765—Terry 
V. Midwest Refining Co., C.C.A.N. 

M. , 64 P.2d 428, certiorari denied 
Terry v. Midland Refining Co., 54 
S.Ct. 74, 290 U.S. 660, 78 L.Ed. 571 
—Mayor and City Council of Balti¬ 
more V. Williams, C.C.A.Md.. 61 F. 
2d 374, reversed on other grounds 53 
S.Ct. 431, 289 U.S. 36, 77 L.Ed. 1016 
—E. C. Warner Co. v. W. B. Foshay 
Co., C.C.A.Minn., 67 P.2d 666, certio¬ 
rari denied 62 S.Ct. 641, 286 U.S. 
658, 76 la.Ed. 1292—Pendleton v. 
Pan American Life Ins. Co., C.C.A. 
Ky., 56 P.2d 935—Starmount Co. v. 
Ohio Sav. Bank ft Trust Co., C.C.A. 

N. C., 65 F.2d 649—Matters v. Manu¬ 
facturers’ Trust Co., C.C.A.N.Y., 64 
P.2d 1010—Oklahoma Gas ft Elec¬ 
tric Co. V. Wilson ft Co. of Okla¬ 
homa, C.C.A.Okl., 64 F.2d 596— 
Woods Bros. Const. Co. v. Yankton 
County, C.C.A.S.D., 54 F.2d 304. 81 
A.L.R. 300—In re Friedal Cori>ora- 
tlon, C.C.A.N.Y., 53 F.2d 758—Chi¬ 
cago, M., St. P. ft P. R. Co. V. 
Campbell River Mills Co., C.C.A. 
Wash., 63 F.2d 69, certiorari de¬ 
nied Chicago, M., St. P. ft P. R. 
Co. V. Campbell River Mills Co., 52 
S.Ct, 310, 286 U.S. 636, 76 L.Ed. 930 
—St. Louis Union Trust Co. v. 
Franklin-American Trust Co., C.C. 
A.Ark., 62 P.2d 431, 87 A.L.R. 386, 
certiorari dismissed 52 S.Ct. 642, 
286 U.S. 533, 76 L.Ed. 1274—In re 
Spencer Kellogg & Sons, C.C.A.N.Y., 
52 P.2d 129, reversed on other 
grounds The Linseed King, 52 S.Ct. 
460, 286 U.S. 602, 76 L.Ed. 902— 
American Surety Co. of New York 
V. Baldwin, D.C.Idaho, 61 F.2d 596, 
reversed on other grounds, C.C.A., 
55 F.2d 655, reversed on other 
grounds Baldwin v. American Sure¬ 
ty Co., 63 S.Ct. 98. 287 U.S. 156, 77 
L.Ed. 281, 86 A.L.R. 298—Gresham 
V. Leslie, C.C.A.Ind., 50 F.2d 900— 
Nichols V. Leach, C.C.A.Mass., 50 
F.2d 787, affirmed 62 S.Ct. 338, 285 
U.S. 166, 76 L.Ed. 681—Oklahoma 
City, Okl., V. Dolese, C.C.A.Okl., 48 
F.2d 734-—American Bank ft Trust 
Co. V. Hon, C.C.A.I11., 48 F.2d 68f 
—Queensboro Nat. Bank of Cit> 
of New York v, Kelly, C.C.A.N.Y., 
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48 F.2d 574, 87 A.L.R. 1172, certio¬ 
rari denied Kelly v. Queeneboro 
Nat. Bank of City of New York, 
52 S.Ct. 9, 284 U.S, 620, 76 L.Ed. 
629—Ex parte Zwillman, C.C.A., 48 
P.2d 76—Wallace Ranch Water Co. 
V. Railroad Commission of Califor¬ 
nia, C.C.A.Cal., 47 P.2d 8—Corpus 
Christ! Gas Co. v. City of Corpus 
Christl, C.C.A.Tex., 46 F.2d 962, 
certiorari denied City of Corpus 
Christl, Texas, v. Corpus Christl 
Gas Co., 52 S.Ct. 19. 284 U.S. 636, 
76 L.Ed. 541—Armstrong v. McAd¬ 
ams. C.C.A.Ark., 46 P.2d 931—Ode- 
gard V. General Casualty & Surety 
Co., C.C.A.Minn., 44 P.2d 31—Jack- 
son V. Harris, C.C.A.Okl., 43 F.2d 
613—Berry v. Ringgold County, D. 
C.Iow.% 43 F2d 169—Schlesinger v. 
Milwaukee County, C.C.A.Wls., 42 
F.2d 21, certiorari denied Schlesing¬ 
er V. Milwaukee County, 61 S.Ct. 86, 
282 U.S. 882, 76 L.Ed. 778—Mary¬ 
land Casualty Co. v. Latham, C.C.A. 
Tex.. 41 F.2d 312—Lincoln Nat. Life 
Ins. Co. of Ft. Wayne, Ind., v. Ham¬ 
mer. C.C.A.N.D., 41 F.2d 12—Clarke 
V. Boy.sen. C.C.A.Wyo., 39 P.2d 800. 
certiorari denied Clark v. Boysen, 
51 S.Ct. 75, 282 U.S. 869. 75 L.Ed. 
768—Balanced Rock Scenic Attrac¬ 
tions V. Town (»f Manitou, C C.A. 
Colo., 38 F.2d 28, certiorari denied 
50 S.Ct. 4G3, 281 U.S. 764. 74 L.Ed. 
1172—Owens v. Dancy, C.C.A.Okl., 
36 P.2d 882, certiorari denied 60 
S.Ct. 351. 281 U.S. 746, 74 L.Ed. 
1158 —Southern Dairies v. Cooper. 
C.C.A.Va.. 35 F.2d 439—Schevenell 
V. Blackwood, C.C.A.Ark., 35 F.2d 
421 —Fowkes v. Miller, C.C.A.Mo., 
34 F.2d 753—Gibson v. Kansas City 
Refining Co., C.C.A.Mo., 32 F.2d 668 
—Abernathy v. State of Oklahoma 
ex rel. Goar. C.C.A.Okl.. 31 F.2d 547. 
certiorari denied 50 S.Ct. 81, 280 U. 
S. 599. 74 L.Ed. 646—In re Sacha. 
C.C.A.Md.. 30 P.2d 510—Bromflcid v. 
Maver. C.C.A Colo.. 29 F.2d 891— 
Axelrod v. Osage Oil & Refining Co.. 
C.C.A.Okl.. 29 F.2d 712—Young v. 
Alexander. C.C.A.Kan., 29 F.2d 555 
_Madonna v. Wheeling Steel Cor¬ 
poration, C.C.A.W.Va., 28 F.2d 710. 
certiorriri denied 49 S.Ct, 262, 279 
U.S. 838, 73 L.Ed. 985—Ruddock v. 
Bloedel Donovan Lumber Mills, C.C. 
A.IVash.. 28 F.2d 684—Standard Oil 
Co. V. Federal Surety Co., C.C.A. 
Kan., 28 F.2d 489—Sanger v. Luk- 
ens, C.C.A.Idaho, 26 F.2d 866—Col¬ 
lins V. City of Phoenix, C.C.A.Arlz., 
26 F.2 1 753—Lamoreaux v. Lamor- 
eaux. (^C A Minn.. 26 F.2d 47—Ret¬ 
ard V. Brodr Wilhelmsen Aktlesel- 
Bkabet. C.C.A.La. 23 F.2d 668— 

Union Indemnity Co. v. Dodd, C.C. 
A.Va., 21 F.2d 709, 55 A.L.R. 735— 
Empire Lighting Fixture Co. v. 
Practical Lighting Fixture Co., C.C. 
A.N.Y., 20 F.2d 295—Bertholf v. U. 
S. Shipping Board Emergency Fleet 
Corporation, C.C.A.N.T., 18 F.2d 99 
—Business Men's Assur. Co. of 


America v. Scott, C.C»A.Colo., 17 F. 
2d 4, certiorari denied Business 
Men's Assur. Co. ▼. Scott, 48 S.Ct. 
28, 276 U.S. 631, 72 L.Bd. 410—Black 
& White Taxicab 4b Transfer Co. ▼. 
Brown & Yellow Taxicab & Trans¬ 
fer Co., C.C.A.Ky.. 16 P.2d 609, af¬ 
firmed 48 S.Ct. 404, 276 U.S. 518, 72 
L.Ed. 681, 57 A.L.R. 426—West¬ 
chester Fire Ins. Co. of New York 
V. Norfolk Building & Loan Ass'n, 
C.C.A.Neb., 14 F.2d 624—Southern 
Surety Co. v. J. R. Holden Land 
& Lumber Co., C.C.A.Ark., 14 F.2d 
411—N. & G. Taylor Co. v. Ander¬ 
son, C.CJ1L.IU., 14 P.2d 853. affirmed 
48 S.Ct. 144, 276 U.S. 431, 72 L.Ed. 
364—McCrae v. Felder, C.C.A.S.C., 
12 F.2d 664—Passaic Valley Sewer¬ 
age Com’rs V. U. S. ex rel. Holbrook, 
Cabot & Rollins Corporation, C.C.A. 
N.J.. 11 P.2d 748—Irving Nat. Bank 
V. Law. C.C.A.N.Y.. 10 F.2d 721— 
National Liberty Ins. Co. of Ameri¬ 
ca V. Milligan, C.C.A.Wash., 10 P.2d 
483—Pacific States Lumber Co. v. 
Bargar. C.C.A.Or., 10 P.2d 835— 
First State Bank of Crook, Colo., v. 
Fox, C.C.A.C 0 I 0 ., 10 P.2d 116— 

Chalmers v. Southern Pac. Co., C.C. 
A.Cal., 8 F.2d 480—Stockyards Nat. 
Bank of South Omaha v. Bauman. 
C.C.A.Neb., 6 F.2d 905—Savings 
Bank of Richmond v. National 
Bank of Goldsboro, C.C.A.N.C., 3 F. 
2d 970, 89 A.L.R. 1874—American 
Tank Co. v. Continental & Commer¬ 
cial Trust & Savings Bank. C.C.A. 
Ark., 3 F.2d 122—Franklin Trust 
Co. V. City of Loveland, C.C.A.Colo., 
3 F.2d 114—St. Louls-San Francisco 
Ry. Co, V. Payne. C.C.A.Okl., 2 P.2d 
253—Clayton v. Tibbens, C.C.A.Okl., 
298 P. 18—Sims v. American Cent. 
Ins. Co.. C.C.A.Tenn.. 296 F. 116, 
certiorari denied American Cent. 
Ins. Co. V. Sims. 44 S.Ct. 638, 265 

U. S. 695, 68 L.Ed. 1197—Salt Lake 
County V. Utah Copper Co., C.C.A. 
Utah, 294 F. 199, certiorari denied 
44 S.Ct, 403. 264 U.S. 690. 68 L.Ed. 
864, and error dismissed 45 S.Ct. 
461. 267 U.S. 610, 69 L.Bd. 813— 
Brooklyn Heights R. Co. v. Ploxln, 
C.C.A.N.T., 294 P. 68. certiorari de¬ 
nied 44 S.Ct. 181, 263 U.S. 719, 68 
L.Bd. 624—McNear v. Little Red 
River Levee Diet. No. 2 of White 
County. C.C.A.Ark.. 293 F. 717—Pa¬ 
cific American Fisheries v. Hoof, C. 
C.A.Wash., 291 P. 306, certiorari 
denied Pacific American Fisheries 

V. Hoof. 44 S.Ct. 38, 263 U.S. 712, 
68 L.Ed. 620—Lubriko Co. v. Wy¬ 
man, C.C.A.Pa., 290 F. 12—Berlet 
v. Lehigh Valley Silk Mills, C.C.A. 
N.J., 287 F. 769—^Fleischman Const. 
Co. V. Burns, C.C.A.Ohio, 284 F. 358 
—Tatum V. Davis, C-C.A.Mo., 283 

948 —Boise-Payette Lumber Co. 
V. Halloran, Judge Trust Co., C.C. 
A. Idaho. 281 F. 318—Ahlberg v. U. 
S., C.C.A.Ohio, 271 F. 661—Seefleld 
v. Duffer, Tex., 179 F. 214, 103 CC. 
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A. 82, certiorari denied SI S.Ct. 7S0, 
S20 U.S. 616, 55 L.Ed. 611. 

Wiggins Ferry Co. v. Chicago 4k 
A. R. Co., aC.Mo., 11 F. 881, 8 Mc¬ 
Crary 609, affirmed 1 S.Ct. 614, 617, 
108 U.S. 18, 27 L.Ed. 686. 

People's Outfitting Co. v. U. S., 
Ct.Cl.. 68 F.2d 847, modified on oth¬ 
er grounds, D.C., 2 F.Supp. 847. 

Crown Kosher Super Market of 
Mass., Inc. v. Gallagher. D.C.Mass., 
176 F.Supp. 466—Service Btagee, 
Inc. V. Greyhound Corp., D.C.Ga., 
170 F.Supp. 482—^Anderson v. Roy¬ 
al Indem. Co. of N. T., D.C.Tenn.. 
169 F.Supp. 122—United Steelwork¬ 
ers of America, AFL-CIO v. Knox¬ 
ville Iron Co., D.CTenn., 162 F. 
Supp. 866—Lee v. Langlois, D.C.R. 
I., 160 F.Supp. 777—Creasy v. Ste¬ 
vens, D.C.Pa., 160 F.Supp. 404, 
probable jurisdiction noted 79 S. 
Ct. 38. 358 U.S. 807, 3 L.Ed.2d 63 
—^Le Witt V. Warner Bros. Pic¬ 
tures Distributing Corp., D.C.N.H., 
158 F.Supp. 307—Banana Distribu¬ 
tors, Inc. V. United Fruit Co., D.C. 
N.Y., 158 F.Supp. 153—Lee v. Jen¬ 
kins Bros., D.C.Conn., 166 F.Supp. 
858—^Ellison v. Rayonier Inc., D.C. 
Wash., 156 F.Supp. 214—^Bostick v. 
Smoot Sand 4b Gravel Corp., D.C. 
Md.. 154 F.Supp. 744—Equitable 
Life Assur. Soc. of the U. S. v. 
Hughes, D.C.Ark., 162 F.Supp. 187 
—State of Missouri ex rel. Austin 
V. Maryland Cas. Co., D.C.M 0 ., 149 
F.Supp. 702, appeal dismissed C. 
A., 249 F.2d 316—McCall v. Unit¬ 
ed Engineering 4b Foundry Co., D. 
C.N.Y., 148 F.Supp. 801—Gordon v. 
Loew's Inc., D.C.N.J., 147 F.Supp. 
898, affirmed, C.A., 247 F.2d 461— 
Thompson v. Gra,ham, D.C.Utah, 147 
F.Supp. 160, reversed on other 
grounds, C.A., 246 F.2d 805—In re 
Green River Drainage Area, D.C. 
Utah, 147 F.Supp. 127—Patterson 
V. Hardin, D.C.Ind., 146 F.Supp. 
299—General Elec. Co. v. Masters 
Mail Order Co. of Washington, D. 

C. , D.C.N.Y., 146 F.Supp. 67, re¬ 
versed on other grounds, C.A., 244 
F.2d 681, certiorari denied 78 S.Ct. 
32, 365 U.S. 824, 2 L.Ed.2d 39— 
Fontenot v. Stanollnd Oil 4b Gas Co., 
Liberty Mut. Ins. Co., Intervener, 

D. C.La., 144 F.Supp. 818. affirmed, 

C. A., 248 F.2d 674—W. H. Elliott A 
Sons Co. V. E. & F. King 4b Co., 

D. C.N.H., 144 F.Supp. 401, vacated 
on other grounds, C.A., 248 F.2d 116, 
certiorari denied 78 S.Ct. 30, 366 
U.S, 823, 2 L.Ed.2d 88—Audiocast¬ 
ing. Inc. V. State of Louisiana, D.C. 
La., 143 F.Supp. 922—Hitchcock v. 
Collenberg, D.C.Md., 140 F.Supp. 
894, affirmed 77 S.Ct. 679. 863 U.S. 
919, 1 L.Ed.2d 718—Davis v. City 
of Little Rock. Ark., D.C.Ark., 136 
F.Supp. 725—Rhea v. Edwards, D. 
C.Tenn., 136 F.Supp. 671, affirmed, 
C.A., 238 F.2d 860—^Application of 
Kaufman, D.C.N.J., 136 F.Supp. 626 
—Taylor v. Swan, D.C.Ill., 132 F. 
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Supp. 866, reversed on other | 
grounds, C.A., Taylor v. Fee, 233 1 
F.2d 261, affirmed 77 S.Ct. 1037. 
$63 U.S. 663, 1 L.Ed.2d 1034—In 
re Gondola Associates, D.C.N.T., 132 
F.Supp. 206. affirmed, C.A., Conti v. 
Volper, 229 F.2d 817—Railing v. 
Case, D.aW.Va., 131 F.Supp. 754— 
Vincent v. P. R. Matthews Co., D. 

C. N.T., 126 F.Supp. 102—Schulz v. 
Standard Acc. Ins. Co. of Detroit, 

D. C.Wash., 126 F.Supp. 411—Union 
Carbide & Carbon Corp. v. White 
River Distributors, Inc., D.C.Ark., 
118 F.Supp. 641—^Hinkle v. Skeen, 
D.C.W.Va., 117 F.Supp. 846—Amos 
V. Prom, Inc., D.C.Iowa, 117 F.Supp. 
615, appeal dismissed. C.A., 214 F. 
2d 360—^Howard v. Ladner, D.C. 
Miss., 116 F.Supp. 783—^Jones v. 
Goodman, D.C.Kan., 114 F.Supp. 110 
—Anton V. Gilliam, D.C.Ky., 114 F. 
Supp. 93, affirmed, C.A., 220 F.2d 
750—U. S. ex rel. Martin v. Walk¬ 
er, D.C.Conn., Ill F.Supp. 456, af¬ 
firmed, C.A., 203 F.2d 663—Huffstet- 
tler V. Lion Oil Co., 110 F.Supp. 
222, affirmed, C.A., 208 F.2d 649— 
Housley V. City of Philadelphia, D. 

C. Pa., 107 F.Supp. 141—^Mid-Conti¬ 
nent Airlines v. Nebraska State 
Pd. of Equalization and Assess¬ 
ment, D.C.Neb., 105 F.Supp. 188 
—Warren County, Miss. v. Hester, 

D. C.La., 104 F.Supp. 398—Ameri¬ 

can Universal Ins. Co. v. Sterling, 
D.C.Pa., 104 F.Supp. 478, vacated 
on other grounds, C.A., 203 F.2d 159 
—Local 333B, United Marine Divi¬ 
sion of Intern. Longshoremen’s 
Ass’n (A.F,L.) v. Battle, D.C.Va., 
101 F.Supp. 650, affirmed 72 S.Ct. 
178, 342 U.S. 880, 96 L.Ed. 661— 
Bush v. Associated Indem. Corp., 
D.C.Tex., 100 F.Supp. 794—Ex parte 
Wells, D.C.Cal., 99 F.Supp. 320, 
reversed on other grounds. C.A., 
Duffy v. Wells, 201 F.2d 503—Mil- 
lican V. Gee, D.C.Pa., 97 F.Supp. 
1012—Armstrong v. Berk, D.C.Pa., 
96 F.Supp. 182—Fox v. Warner 
Bros. Pictures, D.C.Del., 95 F.Supp. 
360—Connor v. South Carolina Pub¬ 
lic Service Authority, D.C.S.C., 91 
F.Supp. 262—Burns v. Carolina 
Power & Light Co., D.C.S.C., 88 F. 
Supp. 769—Black, Sivalls & Bry¬ 
son V. Sheahan, D.C.Kan., 88 F. 
Supp. 639—Doyle v. Southern Pac. 
Co., D.C.Mo., 87 F.Supp. 974—Pow¬ 
ell V. Utz, D.CWash., 87 F.Supp. 
811—Carroll v. U. S., D.C.S.C., 87 
F.Supp. 721—Johnson v. Baldwin, 
D.C.S.C,. 86 F.Supp. 909—United 

Office and Professional Workers 
of America v. Smiley, D.C.Pa., 77 
F.Supp. 659—^U. S. V. Certain Par¬ 
cels of Land In Riverside County, 
Cal., D.C.Cal., 67 F.Supp. 780— 
State of Texas ex rel. Martin v. 
Continental Distilling Sales Co., D. 
C.Tex., 67 F.Supp. 389—Berry v. 
Franklin Plate Glass Corp., D.C. 
Pa., 66 F.Supp. 863, affirmed, C.C. 
A., 161 F.2d 184, certiorari denied 


68 S.Ct. 76, 332 U.S. 767, 92 L.Ed. 
352—Peters v. Great Northern Ry. 
Co., D.C.MInn., 66 F.Supp. 386— 
Russell V. Turner, D.C.Iowa, 66 F. 
Supp. 455, affirmed, C.C.A., 148 F.2d 
562—City of Orangeburg v. South¬ 
ern Ry. Co.. D.C.S.C., 55 F.Supp. 
167—In re Berlin, D.C.Pa., 64 F. 
Supp. 416, reversed on other 
grounds, C.C.A., 147 P.2d 491— 
Weiss V. Atkins, D.C.N.Y., 52 P. 
Supp. 418—Metropolitan Life Ins. 
Co. V. Skov, D.C.Or., 61 F.Supp. 470 
—^U. S. V. Curtiss Aeroplane Co., 
D.C.N.Y., 60 F.Supp. 477, reargu¬ 
ment adhered to 52 F.Supp. 328, 
reversed on other grounds, C.C.A., 
147 F.2d 639—^Edgewater Realty 
Co. V. Tennessee Coal. Iron Rail¬ 
road Co., D.C.Md., 49 F.Supp. 807 
—^U. S. V. Peazel, D.C.La.. 49 P. 
Supp. 679—In re Mead-Haskell Co., 
D.C.Cal., 47 F.Supp. 997—Bevins v. 
Prindable, D.C.III., 39 F.Supp. 708 
—Stevenson v. City of Bluefleld, D. 

C. W^Va., 39 F.Supp. 462—Hensley 
V. Green, D.C.S.C., 36 F.Supp. 671 
—In re Edward Misch Co.’s Estate, 

D. C.Mich., 34 F.Supp, 781, affirmed, 
C.C.A., 112 F.2d 1007—Kehaya v. 
Axton, D.C.N.Y., 32 F.Supp. 26C— 
Thorrez & Maes Mfg. Co. v. Ameri¬ 
can Central Ins. Co., D.C.Mich., 32 
F.Supp. 110, appeal dismi.ssed, C. 

C. A., 119 F.2d 423— Corpus Juris 
cited in Southern Ry. Co. v. South 
Carolina Public Service Commis¬ 
sion, D.C.S.C., 31 F.Supp. 707. 712 
—Guerlain, Inc. v. Charmley Drug 
Shop, D.C.N.J., 31 F.Supp. 410, re¬ 
versed on other grounds, C.C.A., 
Charmley Drug Shop v. Guerlain, 
Inc., 113 F.2d 247—Mi.sner v. Cleve¬ 
land Wrecking Co. of Cincinnati, 

D. C.Mo., 25 F.Supp. 763—Panko v. 
Endicott Johnson Corporation. D. 

C. N.Y., 24 F.Supp. 678—Marsh v. 
Earle. D.C.Pa., 24 F.Supp. 385— 
Stentor Electric Mfg. Co. v. Klax¬ 
on Co., D.C.Del., 23 F.Supp. 351— 
Town of Fairfax ex rel. Barringer 
v. Hubler. D.C.Okl., 23 F.Supp. 66 
—In re Rose, D.C.Tex., 22 F.Supp. 
988—O. D. Jennings & Co. v. Mae¬ 
stri, D.C.La., 22 F.Supp. 980. af¬ 
firmed. C.C.A., 97 F.2d 679—May¬ 
ers V. Associated Indemnity Corpo¬ 
ration, D.C.Tex., 22 F.Supp. 956— 
Ferris v. Wray, D.C.Okl., 22 P. 
Supp. 136—Spruill V. Reserve Loan 
Life Ins. Co., D.C.Okl., 21 F.Supp. 
889—Commissioners of Sinking 
Fund of Louisville v. Anderson, 

D. C.Ky., 20 F.Supp. 217, affirmed 
for plaintiff, C.C.A., 110 F.2d 961, 
certiorari denied Commissioners 
of Sinking Fund of City of Louis¬ 
ville V. Anderson, 61 S.Ct. 28, 311 
U.S. 669, 85 L.Ed. 429—^American 
Bonding Co. v. Anderson, D.C.Ky., 
20 F.Supp. 217, reversed on other 
grounds for defendant, C.C.A., 110 
F.2d 961—O’Neill v. Lang Transp. 
Corporation, D.C.Nev., 19 F.Supp. 
477—^Union Central Life Ins. Co. 
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of Cincinnati, Ohio, v. Hoffman, D. 
C.Neb., 18 F.Supp. 830—In re Wes¬ 
ley Corporation, D.C.Ky., 18 F. 
Supp. 347—Oregon Mortg. Co. v. 
Renner, D.C.Idoho, 17 F.Supp. 727, 
affirmed, C.C.A., 96 F.2d 429— 

Brown-Crummer Inv. Co. v. City 
of Burbank, D.C Cal., 17 F.Supp. 
469, appeal di.smi.sRed, C.C.A., 97 F. 
2d 993—Highland Farms Dairy v. 
Agnew, D.C.Va., 16 F.Supp. 575, af¬ 
firmed 67 S.Ct. 640, 300 U.S. 608, 81 
Ij.Ed. 836—Collin.s v. City of Mem¬ 
phis, D.C.Tenn., 16 F.Supp. 204— 

U. S. ex rel. Grove v. Jackson, D C. 
Pa., 16 F.Supp. 126—Townsend v. 
Holland-American Line, D.C.III., 16 
F.Supp. 642—Modern Woodmen of 
America v. Casados, D.C.N.M., 16 
F.Supp. 483—In re Bankers Trust 
Co. of Detroit, D.C.Mich., 15 F.Supp. 
21—Weiss V. Magnussen, D.C.Va., 
13 F.Supp. 948—Small v. Hoywood- 
Wakofiold Co., D.C.Mass., 13 F. 
Supp. 825, affirmed, C C.A., Ilev- 
wood-Wakefleld Co. v. Small, 87 F. 
2d 716, certiorari denied 57 S Ct. 
926, 301 U.S. 698, 81 L.Ed. 1353— 
Farmers Bank & Trust Co. v. Pub¬ 
lic Service Co. of Indiana, D.C.Ky., 
13 P\Supp. 548—In re Phoenix Ho¬ 
tel Co.. Lexington, D.C.Ky., 13 F. 
Supp. 229, affirmed, C.C.A., 83 F.2d 
724, certiorari denied Security Trust 
Co. V. Baker, 57 S.Ct. 31, 299 U.S. 
668 , 81 L.Ed. 418—Alliance Trust 
Co. V. Hall, D.C.Idaho, 11 F.Supp. 
668 —Fidelity Life Ass'n v. Board 
of Public Instruction for Martin 
County, State of Florida, D.C.Fla., 
10 F.Supp. 657, reversed on other 
grounds, C.C.A., Board of Public 
Instruction for Polk County, Fla. 

V. Gillespie. 81 F.2d 5SC—Williani.s 
v. Drake, D.C.III., 9 F.Supp. 672— 
Ackon V. New York Title & Mort¬ 
gage Co., D.C.N.Y., 9 F.Supp. 621 
—In re W’^olch, D.C.N.D., 8 F.Supp. 
838—In re Bray, D.C.N.H., 8 F. 
Supp. 761—Farnsworth v. Loui.siana 
Highway Commission, D.C.La., 8 
F.Supp. 11, affirmed. C.C.A., Louisi¬ 
ana Highway Commission v. Farns¬ 
worth, 74 F.2d 910, certiorari denied 
55 S.Ct. 638, 294 U.S, 729, 79 L.Ed. 
1259—^White Cleaners & Dyers v. 
Hughes, D.C.La., 7 F.Supp. 1017— 
Picard V. Home Indemnity Co., D. 
C.La., 7 F.Supp. 1014—Stewart Dry 
Goods Co. V. Lewis, D.C.Ky., 7 P. 
Supp. 438, dissenting opinion 8 F. 
Supp. 396, reversed on other 
grounds 66 S.Ct. 625, 294 U.S. 660. 
79 L.Ed. 1064, rehearing denied 55 
S.Ct. 662, 296 U.S. 768, 79 L.Ed. 
1709, Levy v. Lewis, 65 S.Ct. 662, 

295 U.S. 768, 79 L.Ed. 1709, J. C. 
Penney Co. v. Lewis, 66 S.Ct. 662, 

296 U.S. 768, 79 L.Ed. 1709, and 
Kroger Grocery & Baking Co. v. 
Lewis, 55 S.Ct. 662, 295 U.S. 768, 
79 L.Ed. 1709—^Doherty v. McAul- 
Iffe, 7 F.Supp. 49, vacated on other 
grounds, C.C.A., 74 P.2d 800, cer¬ 
tiorari denied McAuliffe v. Doherty, 
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55 S Ct. 639, 294 TT.S. 730, 79 L.Ed. 
1260—In re Pfaeffle, D.C.Tex., 5 F. 
Supp. 708—Deppman v. Murray, D. 
C.Wash., 5 P.Supp. 661—Mabray v. 
Union Pao. R. Co., D.C.Colo., 5 F. 
Supp. 397—Hosslyn Gas Co. v. 
Fletcher. D C.Va., 6 F.Supp. 25— 

U. S V. Klink, D.C.Wyo., 3 P.Supp. 
208—Northern Pac. Ry. Co. v. Bak¬ 
er, D.C.Wash., 3 P.Supp. 1—Bowen 

V. Si)ucy. D.C.N.H., 2 F.Supp. 481, 
aflirmed, C.C.A., Bowen v. Cote, 69 
F.L’d 126—In re Stephens, D.C.Okl., 
1 F Supp. 681—In re Logan, D.C. 
Mis.--. 1 F.Supp. 226—Northern Pac. 
Ry. Co. V. Adams County, D.C. 
Wa.'-h., 1 P.Supp. 163, appeal dl.s- 
missed, C.C.A., 63 P.2d 1012, and 
Adams County v. Spokane, P. & S. 
Ry. Co.. 66 F.2d 1008, reversed on 
oth<'r grounds Chicago, M., St. P. 
& P R. Co. V. Adams County, 72 P. 
2 d 816. 

City Grocery Co. v. State Road 
Department of Florida, D.C.Pla., 60 
F.2d 331—Roadway Express v. 
Murray. D.C.Okl.. 60 P.2d 293, fol¬ 
lowed in Grolbert v. Oklahoma Tax 
Commission, D.C.Okl., 60 F.2d 301— 
Mi Cormick & Co. v. Brown, D.C.W. 
Va.. 58 P.2d 994—Cannonball 
Transp. Co. v. American Stages. D. 

C. Ohio. 53 F.2d 1051—Globe v. Rut¬ 
gers Fire Ins. Co. of New York v. 
Brown, D.C.La., 52 F.2d 164—Amer¬ 
ican Surety Co. of New York v. 
Baldwin, D C.Idaho, 51 F.2d 696, re¬ 
versed on other grounds, C.C.A., 65 
F.2d 555, reversed on other grounds 
Baldwin v. American Surety Co., 63 
set. 98. 287 TT.S. 166, 77 L.Ed. 231, 
86 A.L R. 298—Northwestern Nat. 
Ins. Co. of Milwaukee. Wis., v. Lee, 

D. C.Or., 49 F.2d 274, affirmed Averill 
V. Northwestern Nat. Ins. Co. of 
Milwaukee. Wis., 62 S.Ct. 139, 284 
U.S. 590, 76 L.Ed. 609—Parr v. In¬ 
surance Co of North America, D.C. 
Md,. 44 F.2d 667, reversed on other 
grounds. C.C.A., Insurance Co. of 
North America v. Parr, 44 P.2d 673 
—In re Mason Tire & Rubber Co., 
D.C.Ohio, 39 F.2d 462—Toolo-Tlet- 
zen & Co. V. Colorado River Devel¬ 
opment Co., D.C.Cal., 38 F.2d 850— 
Yoakam v. Providence Blltmore Ho¬ 
tel Co., D.C.R.I., 34 P.2d 633—Light- 
foot V. Atlantic Coast Line R. Co., 
D.C.S.C., 33 F.2d 765—In re Dan¬ 
ville Hotel Co., D.C.Ill., 33 P.2d 162, 
affirmed in part and reversed in 
part on other grounds, C.C.A.. 38 
F.2d 10—Merchant,s’ and Miners’ 
Transp. Co. v. Norton, D.C.Pa., 32 
P.2d 613—In re Walden, D.C.Ala., 30 
F.2d 406—Meldram v. Curtis & Bro., 
D.C.Pa., 29 F.2d 682—Rouck v. 
Board of Com'rs of Everglades 
Drainage Dist., D.C.Fla., 27 F.2d 
377 —Kelleher v. French, D.C.Va., 22 
F.2d 341, affirmed 49 S.Ct. 36, 278 
U.S. 563, 73 L.Ed. 607—Peterson v. 
Metropolitan Life Ins. Co., D.C. 
Iowa, 19 F.2d 74, affirmed, C.C.A., 
Metropolitan Life Ins. Co. v. Peter¬ 
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son, 19 P.2d 88—Jones v. Western 
Union Tel. Co., D.C.La., 18 P.2d 660 
—^Paclflc Telephone & Telegraph 
Co. V. Whitcomb, D.C.Wash., 12 P. 
2d 279, affirmed Denney v. Pacifle 
Telephone & Telegraph Co., 48 S.Ct. 
223, 276 U.S. 97, 72 L.Ed. 483—Na¬ 
tional Bond & Investment Co. v. 
Gibson, D.C.Kan., 6 P.2d 288, error 
dismissed Gibson v. National Bond 
& Investment Co.. 47 S.Ct. 471, 273 
U.S. 668, 71 L Ed. 831—McVicar v. 
State Board of Law Examiners, D. 

C. Wash., 6 P.2d 33—Petzer v. John¬ 
son. D.C.Okl., 4 P.2d 866—State of 
Oregon v. Security Const. Co., D.C. 
Or., 3 P.2d 274—Summers v. Atchi¬ 
son, T. & S. F. Ry. Co., D.C.Mo., 2 
P.2d 717—Southwestern Bell Tele¬ 
phone Co. V. Mlddlekamp, D.C.Mo., 1 
F.2d 663—Farnsworth v. Hagelin, 

D. C.Cal., 300 P. 993—In re Varner, 
D.C.Tex., 297 P. 337—Colorado Pow¬ 
er Co. V. Halderman, D.C.Colo., 295 
P. 178—Tyler v. Dane County, D.C. 
Wis., 289 P. 843, error dismissed 
Dane County, Wis. v. Tyler, 46 S.Ct. 
10. 266 U.S. 637, 69 L.Ed. 481—Mc- 
Nichol V. Consumers’ Power Co., D. 
C.Mich., 274 P. 478, affirmed, C.C.A., 
Con.sumers’ Power Co. v. McNichol, 
287 F. 529—In re Hansen, D.C.Cal., 
268 F. 904. 

Platte County v. New Amsterdam 
Cas. Co., D.C.Neb., 6 P.R.D. 476. 
Ala.—Lash v. State, 14 So.2d 229, 244 
Ala. 48, answer to certified que.stion 
conformed to 14 So.2d 236, 31 Ala. 
App. 121, certiorari denied 14 So. 
2d 242, 244 Ala. 568, certiorari de¬ 
nied 64 S.Ct. 192, 320 TT.S. 784, 88 
L.Ed. 471, rehearing denied 64 S. 
Ct. 259, 320 TT.S. 814, 88 L.Ed. 492 
—Alabama Water Co. v. City of 
Attalla, 100 So. 490, 211 Ala. 301. 
Cal,—Gray v. Little, 275 P. 870, 97 C. 
A. 442. 

Colo.—State v. Tolbert, 66 P.2d 46, 
98 Colo, 433, 

D.C.—Bergling v. Warden, 116 F.2d 
948, 73 App.D.C. 61—Ickes v. Gaz- 
zam, 83 F.2d 603, 66 App.D.C. 346— 
Washington Loan & Trust Co. v. 
Allman, 70 F.2d 282, 63 App.D.C. 
116, certiorari denied 54 S Ct. 859, 
292 U.S. 649, 78 L.Ed. 1499. 

Ill.—^Heimgaertner v. Benjamin Elec. 
Mfg. Co., 128 N.B.2d 691, 6 Ill.2d 
162. 

Ky.—Coleman v. Reamer’s Ex’r, 36 
S.W.2d 22, 237 Ky. 603. 

La.—Churchman v. Ingram, App., 56 
So.2d 297. 

Mass.—Brink v. Commissioner of 
Corporations and Taxation, 13 N.E. 
2d 2, 299 Mass. 280, certiorari de¬ 
nied 69 S.Ct. 76, 306 U.S. 616, 83 L. 
Ed. 393. 

Mich.—Mack v. Reo Motors, Inc., 76 
N.W.2d 86, 346 Mich. 268. 

Miss.—Chassanoil v. City of Green¬ 
wood, 148 So. 781, 166 Miss. 848, 
affirmed 64 S.Ct. 641, 291 U.S. 584, 
78 L.Ed. 1004, rehearing denied 64 
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S.Ct. 627, 292 U.S. 601, 78 L.Ed. 
1464. 

Mo.—Kansas City Power A Light 
Co. V. Midland Realty Co., 98 S.W. 
2d 954, 338 Mo. 1141, affirmed Mid¬ 
land Realty Co. v. Kansas City 
Power & Light Co., 67 S.Ct. 345. 
300 U.S. 109, 81 L.Ed. 640, rehear¬ 
ing denied 67 S.Ct. 604, 300 U.S. 
687, 81 L.Ed. 888. 

Neb.—Johnson v. Radio Station 
WOW, 19 N.W.2d 853, 146 Neb. 429 
—^Pirst Trust Co. of Lincoln v. 
Smith, 277 N.W. 762, 134 Neb. 84. 
N.J.—Ballinger v. Wagaraw Bldg. 
Supply Co., 200 A. 744, 16 N.J.Misc. 
376. 

N.Y.—Marslch v. Eastman Kodak Co, 

279 N.Y.S. 140, 244 App.Div. 296. 
affirmed 200 N.E. 27, 269 N.Y. 621. 

Abbye Employment Agency v. 
Robinson, 2 N.Y.S.2d 947, 166 Misc. 
820—^Darweger v. Staats, 276 N.Y. 
S. 394, 153 Misc. 522, affirmed 278 
N.Y.S. 87, 243 App.Div. 380, af¬ 
firmed 196 N.E. 61, 267 N.Y. 290, 
followed in People v. Greenbaum, 

280 N.Y.S. 771, 244 App.Div. 778. 
Pa.—Blauner’s v. City of Philadel¬ 
phia, 198 A. 889, 330 Pa. 342. 

In re Bugh’s Estate, 95 Pa.Super. 
29. 

Tex.—^U. S. V. Yates, Civ.App., 204 S. 

W.2d 399, refused no reversible er¬ 
ror—Hollingsworth v. Cities Serv¬ 
ice Oil Co., Civ.App., 199 S.W.2d 
266, error refused, certiorari de¬ 
nied 68 S.Ct. 83, 332 U.S. 774, 92 L. 
Ed. 359—^Danciger Oil & Ri fining 
Co. V. Railroad Commission of 
Texas, Civ.App., 49 S.W.2d 837, re¬ 
versed on other grounds Danciger 
Oil & Refining Co. of Texas v. Rail¬ 
road Commission of Texas, 56 S.W. 
2d 1075, 122 Tex. 243. 

Wis. —J. C. Penney Co. v. Wisconsin 
Tax Commission, 298 N.W. 186, 238 
Wi!3. 69, 134 A.L.R. 908. 

12 C.J. p 698 note 52—16 C.J. p 927 
note 68—26 C.J. p 833 note 73. 
Review by Supreme Court of such 
decisions see infra ft 264. 

Judicial construction as part of stat¬ 
ute under stare decisis rule see 
Courts § 214. 

FunctlML of state courts 

(1) Construction of the constitu¬ 
tion and statutes of a slate lies ex¬ 
clusively within province of state 
courts. 

U.S.—Voigt V. Webb, D.C.Wash., 47 
F.Supp. 743. 

(2) Interpretation of state legisla¬ 
tion is primarily the function of state 
authorities, judicial and administra¬ 
tive. 

U.S.—Bostick v. Smoot Sand & Gravel 
Corp., D.C.Md., 154 F.Supp. 744, re¬ 
versed on other grounds, C.A,, 260 
P.2d 634—^Audiocasting, Inc. v. 
State of Louisiana, D.C.La., 143 F. 
Supp. 922. 

(3) State courts have the function 
primarily to Interpret state legisla¬ 
tion, and not the federal courts. 
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which the federal court, if it were exercising its 
own independent judgment, would give thereto 
though a similar provision of a federal statute has 
been differently construed by the federal court 
or, even though the statute was adopted from,26 or 
is similar to a statute in,26 another state whose 
courts construed the statute of their state otherwise. 
The rule also applies regardless of what procedure 
brought the case to the attention of the federal 
court.27 


36 C.J.S. 

The decisions of the state courts are also con¬ 
trolling on the question whether state statutes have 
been duly enacted in accordance with the require¬ 
ments of the state constitution.28 Where a federal 
court has, in passing on the construction of a state 
constitution or statute, overlooked a decision by the 
highest court of the state and reached a different 
conclusion, a federal court subsequently passing on 
the question must follow the state court decision.^^^ 


U.S.—^Davls T. Pepersack, C.A.Md.,, 
255 F.2d 29. j 

(4) Federal courts seek whenever 
possible to leave questions of statu¬ 
tory construction to be decided by 
courts of state or territory involved. 
U.S.—Puerto Rico Tel. Co. v. Puerto 
Rico Communications Authority, C, 
A.Puerto Rico, 189 F.2d 39, certio¬ 
rari denied 72 S.Ct. 54, 842 U.S. 
830. 96 L.Ed. 628. 

(6) Legislature’s intent is to be de¬ 
termined primarily by the state 
courts. 

U.S.—Cobb V. Department of Pub¬ 
lic Works of State of Washing¬ 
ton, D.C.Wash., 60 P.2d 631, appeal 
dismissed Cobb v. Department of 
Public Utilities of State of Wash¬ 
ington, 64 S.Ct. 50, 290 U.S. 707, 78 
L.Ed. 607. 

Severability 

(1) Judgment of the highest court 
of state as to the severability or 
nonseverability of a state statute 
was binding on the Supreme Court. 
U.S.—Morey v. Doud, Ill., 77 S.Ct. 

1344, 364 U.S. 457, 1 L.Ed.2d 1485. 

F. & A. Ice Cream Co. v. Arden 
Farms Co., D.C.Cal., 98 F.Supp. 180. 
Conn.—State v. Sul, 147 A.2d 686, 146 
Conn. 78. 

(2) Final authority in determining 
to what extent severance of good 
from bad is possible with a view to 
preserving state statute rests with 
state, and not federal, courts. 

N.y, —People V. Mancuso, 175 N.E. 
177, 265 N.T. 463. 76 A.L.R. 514, 
Pederal court will not extend stat- 
ate beyond construction placed there¬ 
on by state court. 

U.S.—Plhrhart v. New Tork Life Ins. 

Co., D.C.lll., 45 F.2d 804. 

Power to review 

Circuit courts of appeals do not 
have the same power to reconsider 
Interpretations of state law by state 
courts as do the highest courts of 
the state in which a decision has been 
rendered. 

U.S.—Moore v. Illinois Cent. R. Co., 
Miss., 61 S.Ct. 754, 312 U.S. 630, 85 
L.Ed. 1089. 

Bujoiiiiiisr euforoemeat 

Federal district court cannot re¬ 
view and reverse state court deci¬ 
sions interpreting state statute and 
nullify them by injunctive decree. 


U.S.—Steinbach v. Metzger, C.C.A.Pa.. 
63 F.2d 74. 

Xtaugruage used 

Federal courts must follow strict¬ 
ly state court decisions in construc¬ 
tion of state statutes, although they 
do not have to accept language used 
by state court as actually expressing 
true situation. 

U.S.—Salonen v. Parley, D.C.Ky., 82 
F.Supp. 26. 

Characterisatiou of statute 

(1) Federal court will, particular¬ 
ly in diversity cases, apply state court 
construction to a state derived cause 
of action, but when state court con¬ 
struction, even of its own statutes, 
invades province of characterization 
in a field divorced from state regula¬ 
tion. such an invasion of federal ju¬ 
dicial province is entitled to no con¬ 
sideration. 

U.S.—Electric Theater Co. v. Twen¬ 
tieth Century-Fox Film Corp., D.C. 
Mo., 113 F.Supp. 937. 

(2) Massachusetts supreme judicial 
court's Interpretation of that state’s 
“Lord’s Day” statute was binding 
on federal court; but in passing on 
constitutionality of that statute, fed¬ 
eral court did not have to accept 
state court’s characterization of stat¬ 
ute as a “day-of-rest” law. 

U.S.—Crown Kosher Super Market 
of Mass., Inc. v. Gallagher, D.C. 
Mass., 176 F.Supp. 466. 

Decisious by courts of other states 

(1) Cases construing statutes simi¬ 
lar to state statute in other juris¬ 
dictions lhan such state may have 
persuasive effect, but are not as con¬ 
trolling in federal district court with¬ 
in state. 

U.S.—Ferrante v. Trojan Powder Co., 
D.C.Pa., 79 F.Supp. 602. 

(2) Construction of a state statute 
at its origin is strongly persuasive 
on federal district court. 

U.S.—Christensen v. Paramount Pic¬ 
tures, D.C.Utah, 96 F.Supp. 446. 

23. U.S.—^Jones v. Prairie Oil & Gas 
Co., Okl., 47 S.Ct. 338, 273 U.S. 195, 
71 L.Ed. 602, 

Alabama Great Southern R. Co. 
V. Brookshire, C.C.A.Tenn., 166 F. 
2d 278, 1 A.L.R.2d 612—Noland Co. 
V. Chelsea Housing Corp., C.C.A.N. 
J., 128 F.2d 872—Steinbach v. Metz¬ 
ger, C.C.A.Pa., 63 ■F.2d 74—^Ameri¬ 
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can Bank & Trust Co. v. Hon, C.C. 
A.Ill., 48 P.2d 688—Southern Dairies 
V. Cooper, C.C.A V'a.. 35 F.2d 439— 
Hotard v. Brodr Wilhelmsen Aktie- 
selskabet. C.C.A La., 23 F.2d 668— 
Fleischman Const. Co. v. Bunis. 

C. C.A.Ohio, 28 4 F. 358—Western 
Union Telegraph Co. v. Sklar, 
Tonn., 126 F. 295, 61 C.C.A. 281. 

Kehaya v. Axton, D.C.N.Y,, 32 P. 
Supp. 266—Guerlain, Inc. v. Charm- 
ley Drug Shop, D C.N.J., 31 F. 

Supp. 410, reversed on othfr 
grounds, C.C.A., Charm ley Drug 
Shop V. Guerlain, Inc., 113 P.2d 247 
—Ferris v. Wray, D.C.Okl., 22 P. 
Supp. 135. 

City of Philadelphia ex rel. Furey 
V. Philadelphia Rapid Transit Co., 

D. C.Pa., 27 P.2d 439, appeal dis¬ 
missed 49 S.Ct. 6, 278 U.S. 660, 73 L. 
Ed. 568—Jones v. Western Union 
Telegraph Co., D.C.La., 18 P.2d 650. 

N.Y.—Marsich v. Eastman Kodak Co., 
279 N.Y.S. 140, 244 App.Div. 295, 
affirmed 200 N.E. 27, 269 N.Y. 621. 

25 C.J. p 837 note 71. 

24. U.S.—Detroit & M. R. Co. v. 
Fletcher Paper Co., Mich,, 39 S.Ct. 
13. 248 U.S. 30, 63 L.Ed. 107. 

25. U.S,—Stonebraker v. Hunter, 
Okl., 216 F. 67, 131 C.C.A. 375— 
Chiengo, R. I. & P. R. Co. v. Stah- 
ley, 62 F, 363, 11 C.C.A. 88. 

26. U.S.—In re Miffiinburg Body 
Co, C.C.A.Pa., 127 P.2d .59—Hobf-i- 
ty V. Bartlett, C.C.A.N.H., S3 F.2d 
259, certiorari denied Dolwrty v. 
Knowlton, 56 S Ct. 941, 298 U.S. 
676, 80 L.Ed. 1398, and Doherty v. 
Tremblay, 56 S.Ct. 941, 298 U.S. 
676, 80 L.Ed. 1398. 

Walker v. Chapman, D.C.Ohio, 17 
F.Supp. 308. 

N.J.—Ballinger v. Wagaraw Bldg. 
Supply Co., 200 A. 744, 16 N.J. 
Misc. 375. 

27. U.S.—McVlcar v. State Board 
of Law Examiners, D.C.Wash., 6 
P.2d 38. 

28. Fla.—City of Winter Haven v. 
A. M. Klemm & Son, 181 So. 153, 
132 Fla. 334, rehearing denied 182 
So. 841, 133 Pla. 625. 

26 C.J. p 837 note 77. 

29. U.S.—^U. S. ex rel. Pierce v Car¬ 
gill, D.C.Ark., 258 F. 468, reversed 
on other grounds, C.C.A., 263 F. 
856, motion denied Cargill v. U. S. 



86 C. J. S. 

Limitations on rule. To the extent that a case 
involves a federal question, the federal court may 
decide it according to its independent judgment, 
and is not bound on this phase of the case by state 
court decisions, although these decisions happen to 
involve the construction of the state constitution or 
statutes.®® Thus, the question of whether a state 
statute is substantive or remedial in so far as it 
involves the Federal Constitution, is one which the 
federal courts are required to determine for them¬ 
selves and they cannot be controlled by the decisions 
of the state courts.®®-® So, too, the federal court 
need not follow a state court decision on its own 
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statutes, where following the state decision would 
conflict with or impair the efficiency of some prin¬ 
ciple of the United States Constitution, and act of 
Congress,®! or involve a violation of the Constitu¬ 
tion, treaties, or statutes of the United States,®® or 
obstruct a federal right.®® Still, in determining 
whether or not a state statute violates the Federal 
Constitution, the court will accept as correct the in¬ 
terpretation which has been placed on such statute 
by the state court.®^ The interpretation of state 
statutes by state courts under the compulsion of 
federal law erroneously understood need not be 
followed by the federal courts.®^-® 


px rel. Pierce, 41 S.Ct. 14, and cer¬ 
tiorari dismissed 41 S.Ct. 63, 254 
U.S. 663, 65 L..Ed. 464. 

30. U.S.—Chesapeake & O. Ry. Co. v. 
Stapleton, Ky., 49 S.Ct. 442, 279 

U. S. 587, 78 L.Ed. 861. 

Thames v. State of Mississippi, 
for Use and Benefit of Shoemaker, 
C.C.A.Miss., 117 F.2d 949—Central 
K. of New Jersey v. Breisch, C.C. 
A.Pa., 112 F.2d 595, reversed on 
other grounds 61 S.Ct. 662, 312 U. 
S. 484, 85 L.Ed. 694, 132 A.L.R. 918 
—Commercial Credit Co. v. David¬ 
son. C.C.A.Miss., 112 F.2d 54—Okla¬ 
homa City, Okl., V. Dolese, C.C.A, 
Okl., 48 F.2d 734—Ruddock v. 
Bloedel Donovan Lumber Mills Co., 
C.C.A.Wash., 28 F.2d 684. 

Thompson v. Graham, D.C.Utah, 
147 F.Supp. 150, reversed on other 
grounds. C.A., 246 F.2d 805—Elec¬ 
tric Theater Co. v. Twentieth Cen¬ 
tury-Pox Film Corp., D.C.Mo., 113 
F.Supp. 937—^Forsgren v. Gillloz, D. 
C.Ark., 110 F.Supp. 647—Horwitt 

V. Horwitt, D.C.Conn., 90 F.Supp. 
628—Sampson v. Welch, D.C.Cal., 
23 F.Supp. 271—Premier-Pabst 
Sales Co. v. McNutt, D.C.Ind., 17 
P\Supp. 708—National Accounting 
Co. V. Dorman, D.C.Ky., 11 F.Supp. 
872, affirmed 66 S.Ct. 835, 296 U.S. 
718, 79 L.Ed. 1673. 

Mo —Washington University v. Gor¬ 
man, 163 S.W.2d 36, 348 Mo. 310, 
certiorari dismissed Gorman v. 
W'ashington University, 62 S.Ct. 
962. 316 U.S. 98, 86 L.Ed. 1300, re¬ 
hearing denied 62 S.Ct. 1272, 316 
T^S. 711, 86 L.Ed. 1777. 

26 C.J. p 837 notes 78, 79. 
Jurisdictional matters see infra § 
183. 

Construction of Federal Constitution 
and statutes see infra §§ 186, 187. 

30.5 U.S.—^Rogers v, American Em¬ 
ployers’ Ins. Co., D.C.La., 61 F.Supp. 
142. 

81. U.S.—Central Union Telephone 
Co. V. City of Edwardsville, Ill., 
46 S.Ct. 90, 269 U.S. 190, 70 L.Ed. 
229—^Board of Trade in City of Chi¬ 
cago V. Johnson, Ill., 44 S.Ct. 232, 
264 U.S. 1. 68 L.Ed. 633. 

36 C.J.S.—26 


People ex rel. Cusick v. Whipp, 
C.C.A.I11., 73 P.2d 254, certiorari 
denied Cusick v. Whipp, 56 S.Ct. 
240, 293 U.S. 623, 79 L.Ed. 710, re¬ 
hearing denied 66 S.Ct. 404, 294 U.S. 
731, 79 L.Ed. 1261—Black & White 
Taxicab & Transfer Co. v. Brown 
& Yellow Taxicab & Transfer Co., 

C. C.A.Ky., 15 F.2d 609, affirmed 48 
set 404, 276 U.S. 618, 72 L.Ed. 
681, 67 A.L.R. 426. 

Talcott V. Pine Grove, C.C.Mich., 
23 F.Cas.No.13,735, 1 Flipp, 120. 
affirmed 19 Wall. 666, 22 L.Ed. 227. 
U. S. ex rel. Grove v. Jackson, 

D. C.Pa., 16 F.Supp. 126. 

State of Texas v. Eastern Texas 
R. Co.. D.C.Tex., 283 F. 684, af¬ 
firmed Railroad Commission of Tex¬ 
as V. Eastern Texas R. Co., 44 S.Ct. 
247, 264 U.S. 79, 68 L.Ed. 669. 

Pa,—In re Bugh’s Estate, 96 Pa. 
Super. 29. 

25 C.J. p 838 note 81. 

32. U.S.—Commercial Credit Co. v. 
Davidson, C.C.A.Miss., 112 F.2d 64 
—City of York v. lowa-Nebraslca 
Light & Power Co., C.C.A.Neb., 109 
F.2d 683, certiorari denied 60 S. 
Ct 893, 309 U.S. 690, 84 L.Ed. 1032 
— Corpus Juris q.uoted In San Fran¬ 
cisco Shopping News Co. v. City 
of South San Francisco, C.C.A.Cal., 
69 F.2d 879, 883, certiorari denied 
66 S.Ct 122, 293 U.S. 606, 79 L.Ed. 
697—^U. S. ex rel. Weber v. Meyer- 
ing, C.C.A.I11., 6G F.2d 347—Ode- 
gard V. General Casualty & Surety 
Co., C,C.A.MInn., 44 F.2d 31—Jack- 
son V. Harris, C.C.A.Okl., 43 F.2d 
613. 

25 C.J. P 838 note 82. 

33. U.S.—Commissioners of Sinking 
Fund of Louisville v. Anderson, D. 
C.Ky., 20 F.Supp. 217, affirmed for 
plaintiff, C.C.A., 110 P.2d 961, cer¬ 
tiorari denied Commissioners of 
Sinking Fund of City of Louisville 
V. Anderson, 61 S.Ct. 28, 311 U.S. 
669. 85 L.Ed. 429—^American Bond¬ 
ing Co. V, Anderson, D.C.Ky., 20 
F.Supp. 217, reversed on other 
grounds for defendant, C.C.A., 110 
F.2d 961. 

34. U.S.—Zalatuka v. Metropolitan 
Life Ins. Co.. C.C.A.WIs., 90 F.2d 
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230—Ruddock v. Bloedel Donovan 
Lumber Mills, C.C.A.Wash., 28 F.2d 
684. 

Fidelity Life Ass'n v. Board of 
Public Instruction for Martin Coun¬ 
ty. State of Florida, D.C.Fla, 10 
F.Supp. 667, reversed on other 
grounds, C.C.A., Board of Public 
Instruction for Polk County, Fla. 
V. Gillespie, 81 F.2d 686— White 
Cleaners & Dyers v. Hughes, D C. 
La., 7 F.Supp. 1017—MinU v. Bald¬ 
win, D.C.N.Y., 2 F.Supp. 700, af¬ 
firmed 63 S.Ct 611, 289 U.S. 346, 
77 L.Ed. 1246. 

Cobb V. Department of Public 
Works of State of Washington, D. 
C.Wash., 60 F.2d 631. appeal dis¬ 
missed Cobb V. Department of Pub¬ 
lic Utilities of State of Washing¬ 
ton, 64 S.Ct 60. 290 U.S. 707. 78 
L.Ed. 607—Yoakam v. Providence 
Biltmore Hotel Co., D.C.R.1, 34 F. 
2d 633—City of Philadelphia ex 
rel. Furey v. Philadelphia Rapid 
Transit Co., D.C.Pa., 27 F 2d 439. 
appeal dismissed 49 S.Cl. 6, 278 
U.S. 660, 73 L.Ed. 568—Sambor v. 
Philadelphia Rapid Transit Co., D. 
C.Pa., 27 F.2d 406, appeal dismissed 
49 S.Ct 93, 278 T^S. r,??, 73 L Ed. 
513—National Bond & Investment 
Co. v. Gibson, D.C.Kan , 6 F.2d 288 . 
error dismissed Gibson v. Natioiml 
Bond & Investment Co, 47 S.Ct. 
471. 273 U.S. 668, 71 L.Ed. 831 — 
Tyler v. Dane County, D.C.Wis., 
289 F. 84 3, error dismissed Dane 
County, WIs., V. Tyler, 45 S.Ct 10, 
266 U.S. 637, 69 L.Ed. 481. 

26 C.J. p 838 note 83. 

Presumption of oonstltutiouality of 
statute does not justify federal court 
In refusing to follow state decisions 
construing state statutes; the fed¬ 
eral court will follow such construc¬ 
tion, even though doing so renders 
the statute unconstitutional. 

U.S.—Golden Eagle Western Lines v. 
BIngaman, D.C.N.M., 14 F.Supp. 17, 
affirmed BIngaman v. Golden Ea¬ 
gle Western Lines, 66 S.Ct. 624, 297 
U.S. 626, 80 L.Ed. 928. 

34.5 U.S.—Breisch v. Central Rail¬ 
road of New Jersey, Pa., 61 S.Ct. 
662, 812 U.S. 484, 86 L.Ed. 964. 132 



36 C.J.S- 


§§ 171-172 FEDERAL COURTS 

Although, as appears infra § 185, federal courts 
arc now bound by decisions of the state courts even 
where they involve questions of general or commer¬ 
cial law, during the period when they were held 
entitled to exercise independent judgment as to such 
questions, it was a corresponding rule that federal 
courts need not adhere to the decisions of a state 
court construing the statutes of that state in so far 
as those decisions involved, violated, or were based 
on principles of general or commercial law.35 In 
determining the practical results of the application 
of a state statute, the opinions of the state courts 
are not binding on the federal court.^® 

Where the situation is such that the decisions of 
a state court relating to the state constitution or 
statutes are not binding on a federal court, such de¬ 
cisions are nevertheless entitled to great respect, 
and they should not be rejected unless they can fair¬ 
ly be regarded as ill considered.^® The decisions of 
the courts of other states construing the same®® or 
similar statutes^® are not binding on federal courts. 


although they have been held entitled to great 
weight, where the statutes are identical and the legal 
systems of the two states are greatly similar.^^ 

The construction of a territorial statute by the 
courts of the territory will be given great weight by 
federal district courts.^® 

In construing the statutes of Alaska, transplanted 
from Oregon, the Oregon decisions, unless depart¬ 
ed from by Alaska judgments, are to be considered 
as local law.^® 

§ 172. Construction of Municipal Ordinances 

state court decisions construinfl or determining the 
validity of county or municipal ordinances under state 
laws or constitutional provisions are binding on the fed< 
era! courts, but the rule Is otherwise as to the validity 
of ordinances under the Federal Constitution. 

State court decisions determining the validity, un¬ 
der state laws or constitutional provisions, of county 
or municipal ordinances'^ and the construction of 


A.L.R. 918—Tipton v. Atchison. T. 
& S. F. R. Co., Cal., 56 S.Ct. 716, 
298 U.S. 141, 80 L..Ed. 1091, 104 A. 
L.R. 831. 

Horwltt v. Horwltt, D.C.Conn., 90 
F.Supp. 628. 

35. U.S.—^Abraham v. National Bis¬ 
cuit Co., C.C.A.Pa., 89 F.2d 266, 111 

A. L.R. 1313—People ex rel. Cusick 
V. Whipp, C.C.A.I11., 73 F.2d 254, 
certiorari denied Cusick v. Whipp, 
65 S.Ct. 240, 293 U.S. 623, 79 L.Ed. 
710, rehearing denied 55 S.Ct. 404, 
294 U.S. 731, 79 L.Ed. 1261 —Ode- 
gard v. General Casualty & Surety 
Co., C.C.A.Minn., 44 F.2d 31—Jack- 
son V. Harris, C.C.A.Okl., 43 F.2d 
513 —Gibson v. Kansas City Refin¬ 
ing Co., C.C.A.MO., 82 F.2d 658— 
Abernathy v. State of Oklahoma ex 
rel. Goar, C.C.A.Okl., 3l F.2d 647, 
certiorari denied 60 S.Ct. 81, 280 
U.S. 699, 74 L.Ed. 646—Clayton v. 
Tibbens, C.C.A.Okl., 298 F. 18—Lu- 
briko V. Wyman, C.C.A.Pa., 290 F. 
12—Berlet v. Lehigh Valley Silk 
Mills, C.C.A.N.J., 287 F. 769. 

Spruill V. Reserve Loan Life Ins. 
Co., D.C.Okl., 21 F.Supp. 889—In 
re I'hoenix Hotel Co., Lexington, 

B. C.Ky., 13 F.Supp. 229, affirmed, 

C. CA., 83 F.2d 724, certiorari de¬ 
nied Security Trust Co. v. Baker, 
67 S.Ct. 81, 299 U.S. 668, 81 L.Ed. 
418. 

Jones V. Western Union Tele¬ 
graph Co., D.C.La., 18 F.2d 650. 

25 C.J. p 838 note 81. 

36. U.S.—Stewart Dry Goods Co. v. 
Lewis. D.C.Ky., 7 F.Supp. 438, 
dissenting opinion 8 F.Supp. 396, 
reversed on other grounds 65 S.Ct. 
626. 294 U.S. 560, 79 L.Ed. 1064, 
rehearing denied 65 S.Ct. 652, 296 


U.S. 768, 79 L.Ed. 1709, Levy v. 
Lewis, 65 S.Ct. 662, 296 U.S. 768, 
79 L.Ed. 1709, J. C. Penney Co. v. 
Lewis. 66 S.Ct. 652, 296 U.S. 768, 
79 L.Ed. 1709, and Kroger Grocery 
& Baking Co. v. Lewis, 55 S.Ct. 
652, 296 U.S. 768, 79 L.Ed. 1709. 

37 . U.S.—Grovey v. Townsend, Tex., 
65 S.Ct. 622, 295 U.S. 46, 97 A.L.R. 
680, 79 L.Ed. 1292. 

Texas Co. v. City of Tampa, C.C. 
A.Fla., 100 F.2d 347—^Nev-Cal Elec¬ 
tric Securities Co. v. Imperial Irr. 
Dist., C.C.A.Cal., 85 F.2d 886, cer¬ 
tiorari denied 67 S.Ct. 493, 300 U.S. 
662, 81 L.Ed. 871—^Judith Basin Irr. 
Dist. V. Malott, C.C.A.Mont., 73 F. 
2d 142, 97 A.L.R. 504—Biller v. 
Meyer, C.C.A.W1S., 33 F.2d 440. 66 
A.L.R. 436—Black & White Taxicab 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co., C.C.A.Ky., 
16 F.2d 609, affirmed 48 S.Ct. 404, 
276 U.S. 618, 72 L.Ed. 681, 67 A.L.R. 
426. 

Suncrest Lumber Co. v. North 
Carolina Park Commission, D.C.N. 

C. , 30 F.2d 121, appeal dismissed 60 
S.Ct. 13, 280 U.S. 616, 74 L.Ed. 666 
—In re Chicago, R. I. & P. Ry. Co., 

D. C.Kan., 28 F.2d 66, affirmed, C.C. 
A., Straight Creek Drainage Dist. 
No. 2 of Jackson County, Kan. v. 
Chicago, R. 1. & P. Ry. Co., 36 F. 
2d 660—^National Bond & Invest¬ 
ment Co. v. Gibson, D.C.Kan., 6 F. 
2d 288, error dismissed Gibson v. 
National Bond & Investment Co., 47 
S.Ct. 471, 278 U.S. 668, 71 L.Ed. 831. 

26 C.J. p 838 note 86. 

38 . U.S.—Cudahy Packing Co. v. 
Minnesota, Minn., 38 S.Ct. 378, 246 
U.S, 450, 62 L.Ed. 827. 
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39. U.S.—^Kehaya v. Axton, D.C.N.Y., 
32 F.Supp. 2G6. 

40. U.S.—McRoynolds v. New York 
Life Ins. Co., C.C.A.Mo., 122 F.2d 
895. 

41. U.S.—Pickett V. Aglinsky, C.C. 
A.W.Va., 110 F.2d 628. 

4S. U.S.—Whitmer v. El Paso & S. 
W. Co., Tex., 201 F. 193, 119 C.C.A. 
637—In re Scheier, D.C.Wash., 188 
F. 744. 

Weight given to territorial court’s 
construction of territorial stat¬ 
ute: 

By Supreme Court see infra 9§ 225- 
230. 

By circuit court of appeals see in¬ 
fra § 301. 

43. U.S.—In re Seward Dredging 
Co., N.Y., 242 P. 225, 156 C.C.A, 65, 
certiorari denied Sands v. Esta- 
brook, 38 S.Ct. 11, 246 U.S. 651, 62 

I L.Ed, 531. 

44 , XJ.S.—City of Opelika v. Opelika 
Sewer Co., Ala.. 44 S.Ct. 517. 265 

U. S. 216, 68 L.Ed. 986—Flanigan 

V. Sierra County, Cal., 25 S.Ct. 314, 
196 U.S. 663, 49 L.Ed. 697, followed 
in Wheeler v. Plumas County, Cal., 
25 S.Ct. 316, 196 U.S. 662, 49 L.Ed. 
699. 

Mestre v. City of Atlanta, C.A. 
Ga., 255 F.2d 401—Tower Realty 
Co. V. City of East Detroit, Mich., 
C.A., 18B P.2d 690, opinions sup¬ 
plemented 188 F.2d 863—City of 
Marysville v. Standard Oil Co., C. 
C.A.Kan., 27 F.2d 478, affirmed 49 
S.Ct. 480, 279 U.S. 682, 78 L.Ed. 
856, rehearing denied 60 S.Ct 79 and 
interpretation of decision denied 
61 S.Ct 38, 282 U.S. 797, 75 L.Ed. 
718. 
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such ordinances^® are binding and conclusive on the 
federal courts, but state court decisions determining 
the validity of ordinances under the Federal Consti¬ 
tution, although entitled to respect, are not binding 
on the federal courts.^® 

§ 173. Rules of Property 

Federal courts must follow applicable rules of prop- 


FEDERAL COURTS §§ 172-173 

erty established by the courts of the state where the 
property Is situated unless the case Involves questions of 
right under the Constitution, laws, or treaties of the 
United States. 

Federal courts in the determination of property 
rights must follow applicable rules of property es¬ 
tablished by the courts of the state where the prop¬ 
erty is situated,^*^ subject to an exception where the 


Whltmier & Fllllrlck Co. v. Buf¬ 
falo, C.C.N.Y., 118 F. 773. 

City of Orangeburg v. Southern 
Ry. Co., D.C.S.C., 56 F.Supp. 167— 
Feldman v. City of Cincinnati, D. 

C. Ohio, 20 F.Supp. 631—Cromwell- 
Franklln Oil Co. v. Oklahoma City, 

D. C.Okl., 14 F.Supp. 370. 

Clayton & Lambert Mfg. Co. v. 
City of Detroit, D.C.Mlch., 34 F.2d 
3(13—American Wood Products Co. 
V. City of Minneapolis, D.C.Minn., 
21 F.2d 440, affirmed, C.C.A.. 35 F.2d 
6.57. 

Bent control 

U.S.—Catogglo V. Grogan, D.C.N.J., 
149 F.Supp. 94. 

Besolntlon of school hoard 

Holding of highest state court that 
the act authorizing school boards to 
abolish high school fraternities and 
sororities, and local school board’s 
resolutions pursuant to such act, did 
not violate the state constitution, 
was conclusive on the federal dis¬ 
trict court on such issue. 

U.S.—^Hughes V. Caddo Parish School 
Bd., D.C.La., 67 F.Supp. 608, af¬ 
firmed 65 S.Ct. 662, 323 U.S. 685, 
589 L.Ed. 554. 

Whether bonds ore general obliga. 
tions 

Federal courts in determining 
whether bonds issued by municipal 
corporation were general obligations 
were required to follow decisions of 
the highest court of the state hold¬ 
ing that such bonds. Issued pursuant 
to statutes, were not general obliga¬ 
tions but merely a charge against 
land. 

U.S.—Toole County Irr. Dist. v. Moo¬ 
dy, C.C.A.Mont., 125 F.2d 498, cer¬ 
tiorari denied Moody v. Toole Coun¬ 
ty Irr. Dist., 62 S.Ct. 1281, 316 U.S. 
690, 86 L.Ed. 1762, rehearing de¬ 
nied 63 S.Ct. 24, 817 U.S. 704, 87 
L.Ed. 662. 

45 . U.S.—City of Chicago v. Field- 
crest Dairies, Ill., 62 S.Ct. 986. 316 

U. S. 168, 86 L.Ed. 1365—Maguire 

V. Reardon, Cal., 41 S.Ct. 266, 265 
U.S. 271, 65 L.Ed. 626. 

City of Lawton, Okl., v. Chap¬ 
man, C.A.Okl., 257 F.2d 601—Times 
Film Corp. v. City of Chicago, C.A. 
Ill., 244 F.2d 432, reversed on oth¬ 
er grounds 78 S.Ct. 115, 366 U.S. 36, 
2 L.Ed. 2d 72—City of York v. lowa- 
Nebraska Light & Power Co., C.C.A. 
Neb., 109 F.2d 683, certiorari de¬ 
nied 60 S.Ct. 893, 309 U.S. 690, 84 


L.Ed. 1032—Kansas City, Mo., v. 
Johnson, C.C.A.Mo., 70 F.2d 360, 
certiorari denied Johnson v. Kan¬ 
sas City, Mo„ 55 S.Ct. 208, 293 U.S. 
617, 79 L.Ed. 706—Ooii>UB Juris 

quoted in San Francisco Shopping 
News Co. V. City of South San 
Francisco, C.C.A.Cal., 69 F.2d 879, 
883, certiorari denied 55 S.Ct. 122, 
293 U.S. 606, 79 L.Ed. 697—Frank¬ 
lin Trust Co. V. City of Loveland. 
Colorado, C.C.A.C 0 I 0 ., 3 F.2d 114. 

City of Orangeburg v. Southern 
Ry. Co.. D.C.S.C., 65 F.Supp. 171, 
reversed on other grounds, C.C.A., 
145 F.2d 725, certiorari denied 65 
S.Ct. 866. 324 U.S. 860, 89 L.Ed. 1417 
—City of Orangeburg v. Southern 
Ry. Co., D.C.S.C., 55 F.Supp. 167— 
In re General Merchandise Corpo¬ 
ration of America, D.C.Pa., 32 F. 
Supp. 805. 

Or.—Corpus Juris cited iu City of 
Salem v. Oregon-Washington Wa¬ 
ter Service Co., 23 P.2d 539, 644, 
114 Or. 93. 

Wis—City of Milwaukee v. Snyder, 
283 N.W. 301, 230 Wis. 133, re¬ 
versed on other grounds 60 S.Ct. 
146, 308 U.S. 147, 84 L.Ed. 166. 

25 C.J. p 839 note 90. 

46. U.S.—Tower Realty Co. v. City 
of East Detroit, Mich., C.A.6, 185 
F.2d 690, opinion supplemented 188 
F.2d 363—San Francisco Shopping 
News Co. V. City of South San 
Francisco, C.C.A.Cal., 69 F.2d 879, 
certiorari denied 66 S.Ct. 122, 293 
U.S. 606, 79 L.Ed. 697. 

Feldman v. City of Cincinnati, D. 
C.Ohio, 20 F.Supp. 631. 

Effect of state court decision constru¬ 
ing Federal Constitution see infra 
S 186. 

47. U.S,—Tyler v. U. S., Md., 60 S. 
Ct. 366, 281 U.S. 497, 74 L.Ed. 991, 
69 A.L,R. 768—^Edward Hines Yel¬ 
low Pine Trustees v. Martin, Miss., 
45 S.Ct. 643, 268 U.S. 468, 69 L.Ed. 
1050. 

U. S. V. American Nat. Bank of 
Jacksonville, C.A.Fla,, 265 F.2d 604 
—^Humble Oil & Refining Co. v. 
Sun Oil Co., C.A.Tex., 190 F.2d 191, 
rehearing denied 191 F.2d 706, cer¬ 
tiorari denied 72 S.Ct. 367, 342 U.S. 
920, 96 L.Ed. 687—Berry v. Tide 
Water Associated Oil Co., C.A.Mlss., 
188 P.2d 820—^U. S. v. Hutcherson, 
C.A.M 0 ., 188 F.2d 326—Howard v. 
U. S., C.C.A.La., 125 F.2d 986—Day- 
ton & Michigan R. Co. v. Commis- 
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sioner of Internal Revenue, C.C.A., 
112 F.2d 627—Laugharn v. Bank 
of America Nat. Trust & Savings 
Ass'n, C.C.A.Cal., 88 F.2d 551. cer¬ 
tiorari denied 67 S.Ct. 929, 301 U. 
S. 699, 81 L.Ed. 1354— Corpus Juris 
quoted iu O’Connor v. Townsend, 
C.C.A.Ark., 87 F.2d 882, 886—U. S. 
Nat. Bank of Omaha v. Pamp, 
C.C.A.Neb., 83 F.2d 499—Best v. 
Turner, C.C.A.Tex., 67 P.2d 786 90 
A.L.R. 1293, followed in, C.C.A., 
Best V. Camp, 67 F.2d 788—Lane v. 
Corwin, (.\C.A.N.Y.. 63 P.2d 767, 

certiorari denied Corwin v. Lane, 
64 S.Ct. 62, two cases. 290 U.S. 644, 
78 L.Ed. 668—In re Baumgartner, 
C.C.A.Wis., 65 F.2d 1041— Corpus 
Juris cited in Atlantic Mortgage & 
Finance Co. v. Hamilton, C.C.A.Fla., 
40 F.2d 683, 685, certiorari denied 
Hamilton v. Atlantic Mortgage & 
Finance Co., 61 S.Ct. 76, 282 U.S. 
869, 76 L.Ed. 767—Radin v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 33 F.2d 39—Weems v. Carter, 
C.C.A.Va., 30 F.2d 202 —Axelrod v. 
Osage Oil & Refining Co., C.C.A. 
Okl., 29 F.2d 712—E. C. Horn Sons 
v. Hoffman, C.C.A.Pa., 24 F.2d 162 
—Knight V. Carter Oil Co., C.C.A. 
Okl., 23 F.2d 481—Smith v. Stnso 
Milling Co., C.C.A.Vt., 18 F.2d 736 
—Hartford Fire Ins. Co. v. Nance, 
C.C.A.Ohlo, 12 F.2d 675—Clark v. 
Andrew, C.C.A.Fla., H F.2d 958— 
Clayton v. Tlbbens, C.C.A.Okl., 
298 F. 3 8—^Weber v. Lorenzen, C.C. 
A.Iowa, 292 F. 41—Scranton Coal 
Co. V. Graff Furnace Co., C.C.A.Pa., 
289 F. 306—^Pickens v. Merriam, C. 
C.A.Cal., 274 F. 1, certiorari denied 
42 S.Ct. 168, 267 U.S. 666, 66 L.Ed. 
419—^Petition of National Discount 
Co., C.C.A.Tenn., 272 F. 670, certio¬ 
rari denied Williams v. National 
Discount Co., 42 S.Ct. 48, 257 U.S. 
635, 66 L.Ed. 408. 

New York State Natural Gas 
Corp., D.C.Pa., 173 F.Supp. 184— 
Koval V. Carnahan, D.C.Ill., 46 P. 
Supp. 857—^In re Shyvers, D.C.Cal., 
33 F.Supp. 648—^Bailey v. Porter- 
Wadley Lumber Co., D.C.La., 28 P. 
Supp. 26, afi^rmed, C.C«A., Porter- 
Wadley Lumber Co. v. Bailey, 110 
P.2d 974, followed in Porter-Wad- 
ley Lumber Co. v. Pruitt, 110 P.2d 
976, certiorari denied Porter-Wad- 
ley Lumber Co. v. Pruitt, 61 S.Ct. 
48, 311 U.S. 680, 85 L.Ed. 438, cer¬ 
tiorari denied Porter-Wadley Lum¬ 
ber Co. V. Bailey, 61 S.Ct. 48, 811 



§§ 173-174(1) FEDERAL CX)URTS 

case involves questions of right under the Consti¬ 
tution, laws, or treaties of the United States,^® al¬ 
though even in such a case where the state court's 
construction of a federal statute has become a rule 
of property and for years has governed transfers of 
realty it has been held that it should not be over¬ 
turned even though open to doubt.^^ A further ex¬ 
ception if the case should involve a question of 
general or commercial law was stated at a time when 
the doctrine that the federal courts need not follow 
state court decisions as to questions of general or 
commercial law was the established rule,®® but this 
doctrine has been since repudiated, see infra § 185. 
Tranfers resulting in no substantial change in ben¬ 
eficial ownership are not within the rule as to rec- 


86 C.J.S. 

ognition of rules of property.®^ 

§ 174(1). Tribunal by Which Decision Ren¬ 
dered 

The duty of e federal court to apply state law la not 
limited to that which hat been expounded by the state’s 
highest court, and In the absence of a decision by the 
highest court the federal court must follow the decisions 
of the intermediate state courts, unless it is convinced 
by other persuasive data that the highest court of the 
state would do otherwise. 

Where state law is to be applied in actions in the 
federal courts, a federal court must follow the de¬ 
cisions of the state's court of last resort or highest 
court as constituting the final authority on state 
law,®2 and in case of an inconsistency between a 


U.S. 68. 85 L.Ed. 438—^Metropoli¬ 
tan Life Ins. Co. v. Richardson, D. 
C.La, 27 F.Supp. 791, appeal dis¬ 
missed, C.C.A., Richardson v. Met¬ 
ropolitan Life Ins. Co.. 109 F.2d 339 
—In re Krull. D.C.Pa., 21 F.Supp. 
377, reversed on other grounds, 

C. C.A,. Kieda v. Krull. 101 F.2d 
917—In re Ruckman, D.C.Ill., 13 
F.Supp. 992—Farmers Bank & Trust 
Co. V. Public Service Co. of Indi¬ 
ana, D.C.Ky., 13 F.Supp. 648—Alli¬ 
ance Trust Co. V. Hall, D.C.Idaho, 
11 F.Supp. 668—In re Duffy, D.C. 
Ill., 9 F.Supp. 166—Ne-Bo-Shone 
Aaa'n v. Hogarth, D.C.Mich., 7 F. 
Supp. 885, affirmed, C.C.A., 81 F.2d 
70. 

Grand Trunk Western R. Co. v. 
City of Flint, D.C.Mich., 55 F.2d 
384, affirmed, C.C.A., City of Flint v. 
Grand Trunk Western R. Co., 69 
P.2d 604—Toole-Tietaen & Co. v. 
Colorado River Development Co.. 

D. C.Cal., 38 F.2d 860—Hunter Glo¬ 
ver Co. V. Harvey Steel Products 
Corporation, D.C.Tenn., 3 F.2d 634 
—First Nat. Bank v. Obion County, 
D.C.Tenn.. 3 F.2d 623. 

Colo.—U. S. V. Vorreiter, 307 P.2d 

475, 134 Colo. 543. 

Pa.—^In re Hugh’s Estate. 96 Pa.Su- 
per. 29. 

25 C.J. p 839 note 91. 

“Buies of property” are those rules 
governing the descent, transfer, or 
sale of property, and those which 
affect the title to, and possession of, 
property. 

U.S.—Young V. First Nat. Bank of 
Chicago, D.C.I11., 86 F.Supp. 68. 
Colo.—U. S. V. Vorreiter, 307 P.2d 

476. 134 Colo. 543. 

Bong established eustoms relatiiig 

to realty control in the federal courts. 
U.S.—Bush V. Bremner, D.C.Minn.. 29 
F.2d 844, affirmed, C.C.A.. 36 F.2d 
189. 

Tttlo to realty 

Federal courts adopt and apply 
decisions of state courts affecting 
Questions of title to real estate. 

U.S.—Jewell V, Davies, C.A.Tenn., 192 


F.2d 670. certiorari denied 72 S.Ct. 
635, 343 U.S. 904, 96 L.Ed. 1323. 
Xaterpretatloa of foreign law 

Texas courts’ own interpretation of 
Mexican law as applied to Texas land 
titles is as binding on the federal 
courts in such a case as is interpre¬ 
tation of any Texas land law in any 
matter of Texas land titles. 

Tex.—Luttes v. State, 824 SW.2d 167. 

Decisioflis not establishing rule of 
property 

(1) Generally. 

U.S.—Cole V. Pennsylvania R. Co., 
C.C.A.N.Y., 43 F.2d 958, 71 A.L.R. 
1096. 

25 C.J. p 839 note 91 [e]. 

(2) A decision of the supreme 
court of a state, reversing the judg¬ 
ment in an action involving real 
property, on the ground that it was 
not supported by the evidence, es¬ 
tablished no rule of property control¬ 
ling on a federal court in a subse¬ 
quent suit between the same parties 
or their privies on the same cause 
of action. 

U.S.—Interstate Realty A Invest¬ 
ment Co. of Louisiana v. Bibb 
County, Ga., C.C.A.Ga., 293 F. 721. 

48. U.S.—Board of Trade in City 
of Chicago V. Johnson, Ill., 44 S.Ct. 
232, 264 U.S. 1, 68 L.Ed. 533. 

Strother v. Commissioner of In¬ 
ternal Revenue, C.C.A., 55 F.2d 626. 
affirmed Bankers Pocahontas Coal 
Co. v. Burnet, 53 S.Ct. 150, 287 IT. 
S. 308, 77 L.Ed. 325, motion de¬ 
nied 53 S.Ct. 789, and affirmed Stro¬ 
ther V. Burnet, 63 S.Ct. 162, 287 U. 
S. 314, 77 L.Ed. 330. 

25 C.J. p 840 note 92. 

In prooeedings nader reveans laws 
State rules of property must be 
applied and enforced in proceedings 
under the revenue statutes in ab¬ 
sence of a conflicting federal law, 
treaty, or constitutional provision on 
the subject, and differences in state 
laws so to be applied do not disparage 
the geographic uniformity of taxa¬ 
tion requisite to constitutionality. 
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U.S.—Howard v. U. S., aC.A.La., 125 
P.2d 986. 

49. U.S.—U. S. T. Lee, C.C.A.Okl., 
108 F.2d 936. 

BO. U.S.—Clayton v. Tibbens, C.C. 
A.Okl., 298 F. 18—Wells v. Brown, 
Kan., 255 F. 852, 167 C.C.A. 180. 

51. U.S.—In re Wolf Mfg. Industries. 
C.C.A.Ind., 56 F.2d 64—Osburn 
California Corporation v. Welch, C. 
C.A.Cal., 39 F.2d 41. 

58. U.S.—Lerner v. Casey, N.Y., 78 
S.Ct. 1311, 1324, 857 U.S. 468, 2 L. 
Ed.2d 1423, rehearing denied 79 S. 
Ct. 12, 358 U.S. 858, 3 L.Kd 2d 91— 
Huddleston v. Dwyer, Okl., 64 S. 
Ct. 1015, 322 U.S. 232, 88 L.Ed. 1246 
—Meridith v. City of Winter Ha¬ 
ven. Fla., 64 S.Ct. 7, 320 U.S. 228, 
88 L.Ed. 9, mandate conformed to, 
C.C.A., 141 F.2d 348, rehearing de¬ 
nied 141 F.2d 1019, certiorari de¬ 
nied City of Winter Haven v. Mere¬ 
dith, 66 S.Ct. 43, 323 U.S. 738. 89 L. 
Ed. 692—Helvering v. Safe Deposit 
& Trust Co. of Baltimore. 62 S.Ct. 
925, 316 U.S. 56, 86 L.Ed. 1266— 
West v. American Telephone & Tele¬ 
graph Co., Ohio, 61 S.Ct. 179, 311 
U.S. 223, 86 L.Ed. 139, 132 A.L.R. 
956, mandate conformed to, C.C.A., 
121 F.2d 142—Fidelity Union Trust 
Co. v. Field, N.J., 61 S.Ct. 176, 311 

U. S. 169, 85 L.Ed. 109, rehearing 
denied 61 S.Ct. 438, 311 U.S. 730, 
85 L.Ed. 475, rehearing denied 62 
S.Ct. 118, 314 U.S. 660, 86 L.Ed. 
566—Wichita Royalty Co. v. City 
Nat. Bank of Wichita Palls, Tex., 
59 S.Ct. 420, 306 U.S. 103, 83 L.Ed. 
616. 

Stanga v. McCormick Shipping 
Corp., C.A.La.. 268 F.2d 644—Seward 

V. Heinae, C.A.Cal., 262 F.2d 42— 
Wells V. J. C. Penney Co., C.A.Or., 
250 F.2d 221—Smith v. John Han¬ 
cock Mut. Life Ins. Co., G.A.Ga., 249 
F.2d 667—Barnett v. City of De¬ 
troit, Dept, of St. Rys., C.A.Mich., 
246 F.2d 445—Scott v. Huffman, C. 
A.Okl., 237 F.2d 896—Clark v. 
Skeen, C.A.W.Va,, 222 F.2d 423— 
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decision of the highest court of the state and a | decision of an intermediate or lower court, the fed- 


Dojrprell v. Great Southern Box Co. 
of Mississippi, C.A.Tenn., 208 P.2d 
310—Bruce v. Stilwell, C.A.Tex., 
206 F.2d 554—^Zimmerman v. Math¬ 
ews Trucking Corp., C.A.Ark., 203 
P.2d 864, reheard on other grounds 
205 F.2d 837—^Werthen Bag Corp. 
V. Agnew, C.A.Tenn., 202 F.2d 119 
—Branch v. U. S. Fidelity & Guar¬ 
anty Co., C.A.Tenn., 198 F.2d 1007 
—Brown Land & Royalty Co. v. 
Green, C.A.La., 198 F.2d 74, certio¬ 
rari denied 73 S.Ct. 335, 344 U.S. 
913, 97 L.Ed. 704—^McCoy v. Provi¬ 
dence Journal Co., C.A U.I., 190 F. 
2d 760. certiorari denied 72 S Ct. 
200. 342 U.S. 894, 96 L.Ed. 669-- 
Humble Oil & Refining Co. v. Sun 
Oil Co. C.A.Tex.. 190 F.2d 191, re¬ 
hearing denied 191 F.2d 705, cer¬ 
tiorari denied 72 S.Ct, 367, 342 U. 
S. 920. 96 L.Ed. 687—State of Cali¬ 
fornia Dept, of Employment v. 
Fred S. Ronaiild & Co., C.A.Cal., 
179 F.2d 605—^Westmoreland v. 
Mississippi Power & Light Co., C. 
A.Miss., 172 F.2d 643—Paul Revere 
Life Ins. Co., Worchester, Mass., 
V. Stanfield, C.C.A.Okl., 161 F.2d 
770, certiorari denied 66 S.Ct. 826, 
327 U.S. 795, 90 L.Ed. 1021—Guy 
V. Utecht, C.C.A.Minn., 144 F.2d 913 
—Keehn v. Excess Ins. Co. of 
America, C.C.A.I11., 129 F.2d 503— 
Continental Casualty Co. v. Ohio 
Edison Co., C.C.A.Ohio, 126 P.2d 
423—Griffin v. McCoach, C.C.A.Tex., 
123 P.2d 550, certiorari denied Mc¬ 
Coach v. Griffin. 62 S.Ct. 1270, 316 

U. S. 683, 86 L.Ed. 1755, rehearing 
denied 62 S.Ct. 1307, 316 U.S. 713. 
86 L.Ed. 1778—In re Mt, Forest 
Fur Farms of America, C.C.A.Mich., 
122 F.2d 232—City Co. of New York 

V. Stern, C.C.A.Minn., 110 F.2d 601, 
reversed on other grounds 61 S.Ct. 
823, 312 U.S. 666, 85 L.Ed. 1110— 
Wichita Royalty Co. v. City Nat. 
Bank of Wichita Falls, C.C.A.Tex., 
109 F.2d 299, certiorari denied 60 
S.Ct. 1097, 810 U.S. 644, 84 L.Ed. 
1411—Abbott V. Railway Express 
Agency, C.C.A.Md., 108 F.2d 671— 
Mitchell V. Ottmger, C.C.A.Pa., 105 
F.2d 334, certiorari denied 60 S.Ct. 
121. 308 U.S. 591, 84 L.Ed. 495— 
Mangol V. Metropolitan Life Ins. 
Co., C.C.A.Ill., 103 F.2d 14—Coca- 
Cola Bottling Co. of Henderson v. 
Munn, C.C.A.N.C., 99 P.2d 190— 
Ervin V. Texas Co., C.C.A.Ark., 97 
P.2d 806—Dysart v. U. S., C.C.A. 
Mo., 95 P.2d 652, certiorari denied 
69 S.Ct. 67, 305 U.S. 608, 83 L.Ed. 
386, rehearing denied 69 S.Ct. 142, 
305 U.S. 671, 83 L.Ed. 435—In re 
Victoria Fusilli Co., C.C.A.N.Y., 79 
P.2d 611—White-Philllps Co. v. 
Graham, C.C.A.I11.. 74 F.2d 417, af¬ 
firmed Graham v. White-Phillips 
Co., 66 S.Ct. 21. 296 U.S. 27, 80 L.Ed. 
20, 102 A.L.R. 24—State of Orrgon 
V. Ingram, C.C.A.Or., 63 P.2d 417, 


certiorari denied Ingram v. State of 
Oregon, 64 S.Ct. 49, 290 U.S. 630, 78 
L.Ed. 648—Crane Iron Works v. 
Cox & Sons Co., C.C.A.N.J., 28 P.2d 
828—Hudson v. Maryland Casualty 
Co., C.C.A.Mo., 22 P.2d 791, certio¬ 
rari denied 48 S.Ct. 304, 276 U.S. 
624, 72 L.Ed. 737—Smith v. Staso 
Milling Co., C.C.A.Vt., 18 P.2d 736— 
Lubriko Co. v. Wyman, C.C.A.Pa., 
290 F. 12—Schafroth v. Ross, C.C.A. 
Neb., 289 P. 703—Berlet v. Lehigh 
Valley Silk Mills. C.C.A.N.J., 287 P. 
769. 

Parker v. Moore, C.C.S.C., 116 P. 
799, reversed on other grounds 116 
F. 799, 63 C.CA. 369. certiorari de¬ 
nied 23 S.Ct. 844, 187 U.S. 644, 47 L. 
Ed. 347. 

Hair V. Savannah Steel Drum 
Corp.. D.C.S.C., 16i F.Supp. 654— 
Kaufman v. Liberty Mut. Ins. Co., 
D.C.Pu., 160 F.Supp. 923—Schmid 
v. U. S., D.C.in.. 154 F.Supp. 81— 
.U. S. V. Covington Independent To¬ 
bacco Warehouse Co., D.C.Ky., 152 
F.Supp, 612—General Acc. Fire & 
Life Assur. Corp. v. Smith & Oby 
Corp., D.C.Ohlo, 148 F.Supp. 126— 
Von Eye v. Hammcs. D.C.MInn., 
147 F.Supp. 174, affirmed, C.A., 
Mounds Park Hospital v. Von Eye, 
246 F.2d 766—Bailey v. Erie R. Co., 
D.C.Ohlo, 148 F.Supp. 361—Russo 
v. Merck & Co., D.C.R.I., 138 P. 
Supp. 147—Railing v. Case, D.C.W. 
Va., 131 F.Supp. 764—Firemen’s Ins. 
Co. of Newark, N. J. v. Chicago, 
St. P., M. & O. Ry. Co.. D.C.Neb., 
116 F.Supp. 289, appeal dismissed, 

C. A., 211 F.2d 681—Reid v. Double¬ 
day & Co., D.C.Ohlo, 109 F.Supp. 
354—Gault V. Transcontinental Gas 
Pipe Line Corp., D.C.Md., 102 F. 
Supp. 187, affirmed, C.A., Transcon¬ 
tinental Gas Pipe Line Corp. v. 
Gault, 198 P.2d 196—Metropolitan 
Cas. Ins, Co, of N. Y. v. Buscher, 

D. C.Ill., 95 F.Supp. 600—TT. S. v. 
Sode, D.C.Neb., 93 F.Supp. 398— 
Rectangle Ranche Co. v. Board of 
Com’rs for Buras Levee Dist,, D.C. 
La.. 89 F.Supp. 759, affirmed, C.A., 
187 P.2d 8, certiorari denied 71 S. 
Ct, 742, 841 U.S. 920, 96 L.Ed. 13.54 
—Kliaguine v. Jerome, D.C.N.Y., 87 
F.Supp. 629—^U. S. V. Certain Par¬ 
cels of Land Situate in San Ber¬ 
nardino County. D.C. Cal., 85 P. 
Supp. 986—Ilinman v. Berkman. D. 
C.Mo., 86 F.Supp. 2—^Troutman v. 
International Harvester Co., D.C. 
Ky,, 83 F.Supp. 601, affirmed, C.A., 
International Harvester Co. v. 
Troutman, 173 F,2d 895, certiorari 
denied 69 S.Ct. 1617, 837 U.S. 940, 
93 Ii.Ed. 1746—^U. S. v. Certain 
Land in City of Cape Girardeau, 
Mo., D.C.MO., 79 F.Supp. 568, af¬ 
firmed, C.A., Carmack v. U. S., 177 
P.2d 463—Aleksich v. Mutual Ben. 
Health & Acc. Ass'n, D.C.Mont, 76 
F.Supp. 695, affirmed C.C.A., 166 P. j 
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2d 488—Stafford v. Roadway Trans¬ 
it Co., D.C.Pa., 70 F.Supp. 656, mo¬ 
tion refused 73 F.Supp. 458, affirmed 
in part and reversed in part on oth¬ 
er grounds, C.C.A., 166 F.2d 920-— 
Peely v. Sidney S. Schupper Inter¬ 
state Hauling System, D.C.Md., 72 
F.Supp. 663—Popovitch v. Kasper- 
11k, D.C.Pa., 70 F.Supp. 376, mo¬ 
tion refused 76 F.Supp. 233—City 
of Orangeburg v. Southern Ry. Co., 
D.C.S.C., 56 F.Supp. 171, reversed 
on other grounds, C.C.A., 146 F.2d 
725, certiorari denied 65 S.Ct. 866, 
324 U.S. 860, 89 L.Ed. 1417—Arab 
Corporation v. Bruce, D.C.La., 39 F. 
Supp. 942—^Bowen v. New York 
Life Ins. Co., D.C.Mo., 33 F.Supp. 
706, affirmed, C.C.A., 117 P.2d 298, 
certiorari denied 61 S.Ct. 1102, 313 
U.S. 583, 85 L.Ed. 1639—In re 

Shyvers, D.C.Cal., 33 F.Supp. 648 
—Lincoln Mines Operating Co. v. 
Huron Holding Corporation, D.C. 
Idaho, 27 F.Supp. 720, reversed on 
other grounds, C.C.A,, 111 F.2d 

438, reversed on other grounds 
Huron Holding Corporation v. Lin¬ 
coln Mine Operating Co., 61 S Ct. 
613, 312 U.S. 183, 86 I^.Ed. 726, 
rehearing denied 61 S.Ct. 840, 313 

U. S. 598, 85 L.Ed. 1550. 

Union Light, Heat & Power Co. 

V. Railroad Commission of Com¬ 
monwealth of Kentucky, D.C.Ky., 
17 F.2d 143—Fairchild v. Lohman, 
D.C.MO., 13 F.2d 262. 

Effsot of dlsBsatlng opiaioa 

Pact that three of seven Judges 
dissented does not touch binding ef¬ 
fect of state supreme court’s decision 
on federal courts. 

U.S.—Thurlow v. Waite-PhilMps Co., 
C.C.A.Kan., 22 P.2d 781, certiorari 
denied 49 S.Ct. 8. 278 U.S. 698, 73 
L.Ed. 528. 

Xadepondsat Jadgmeat 

Where federal district Judge was 
In error In concluding that there were 
no pronouncements by state supreme 
court, either directly or in considered 
dictum, indicating views of that 
court on question of local law, fed¬ 
eral court was not at liberty to sub¬ 
stitute its independent Judgment, un¬ 
influenced by adjudications of the 
state supreme court, 

U.S.—Mattson v. Central Elec. & Gas 
Co., C.A.Neb., 174 P.2d 215, certio¬ 
rari denied 70 S.Ct. 142, 338 U.S. 
868, 94 L.Ed. 532, rehearing denied 
70 S.Ct. 238, 338 U.S. 896, 94 L.Ed. 
561. 

Faderal dsoisloa 

Decision In case which arose in 
federal district court in Minnesota 
was not controlling as to Minnesota 
substantive law, where decision did 
not purport to be an exposition of 
Minnesota law even though Minne¬ 
sota supreme court decision was 
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eral court will follow the decision of the highest it must apply the state law as ascertained from all 
court.®2.5 However, the duty of a federal court available data.54 The federal court must follow 
to apply state law is not limited to that which has the law as evidenced in existing decisions and can- 
been expounded by the state's highest court,®^ and not speculate about future decisions.®^*® 


cited, and case was decided before 
Erie Railroad Co. v. Tompkins. 

U.S.—Rademacher v. Russ, D.C.Minn., 
131 F.Supp. 60. 

Jurisdlctioa to appoint receiver for 
foreiflrn corporation’s property 

Where, under the law of the state 
as declared by its highest court, the 
courts of the state have jurisdiction 
to appoint receivers for the property 
of a foreign corporation in the state, 
at suit of stockholders or creditors, 
a federal court in the state has the 
same jurisdiction. 

U..S.—Potter V. Victor Page Motors 
Corporation, D.C.Conn., 300 F. 886. 

Public policy 

State public policy may be found, 
not only in the Constitution or stat¬ 
utes of a state but in the decisions 
of its highest court. 

U.S.—Gaines v. Poindexter, D.C.La., 
165 F.Supp. 638. 

52.5 U.S.—Helvering v. Safe Deposit I 
& Trust Co. of Baltimore, 62 S.Ct. 
925, 316 U.S. 66. 86 L.Ed. 12GC. 

Citizens State Bank of Dickin¬ 
son, Tex. V. American Fire & Cas. 
Co., C.A.Tex., 198 F.2d 67—Roland 
Elec. Co. V. Black, C.C.A.Md., 163 
F.2d 417, 6 A.L.R.2d 82, certiorari 
denied 68 S.Ct. 729, 333 U.S. 854, 92 
D.Ed. 1135—^Keehn v. Excess Ins, 
Co. of America, C.C.A.Ill., 129 F.2d 
603—City of Corpus Christ! v. Hay¬ 
ward, C.C.A.Tex., Ill F.2d 637, cer¬ 
tiorari denied Hayward v. City of 
Corpus Christ!, 61 S.Ct. 30, 311 U. 
S. 670, 86 L.Ed. 430—Knight v. At¬ 
lantic Coast Line R. Co., C.C.A.Ga., 
73 F.2d 76. 99 A.L.R. 406—Thoma¬ 
son V. Shaw, C.C.A.Tex., 67 F.2d 
641. 

In re Wlegand, D.C.Cal., 27 F. 
Supp. 725. 

Statements to contrary 

(1) Statements of highest state 
court as to state law would be con¬ 
trolling on federal courts, notwith¬ 
standing any possible statements to 
contrary by intermediate state court. 
U.S.—Commercial Standard Ins. Co. 

V. Maryland Cas. Co., C.A.Mo., 248 
P.2d 412—^Keehn v. Excess Ins. Co. 
of America, C.C.A.I11., 129 F.2d 
603. 

(2) Supreme Court's admonition 
that federal district courts accept 
rule laid down in lower state courts 
in applying local law does not mean 
that federal courts must give prefer¬ 
ence to a later dictum of lower court 
over earlier holding of highest court 
of state. 

U.S.—U. S. V. Curtiss Aeroplane Co., 
D.C.N.T., 50 F.Supp. 477, reargu¬ 
ment adhered to 62 F.Supp. 328, re¬ 


versed on other grounds, C.C.A., 147 
F.2d 639. 

1. U.S.—Fidelity Union Trust Co. 
V. Field, N.J., 61 S.Ct. 176, 311 U.S. 
169, 85 L.Ed. 109, rehearing denied 
61 S.Ct. 438. 311 U.S. 730, 85 L.Ed. 
476, rehearing denied 62 S.Ct. 118, 
314 U.S. 560, 86 L.Ed. 666. 

Brown V. Moore, C.A.Pa., 247 F. 
2d 711, certiorari denied 78 S.Ct. 
148, 366 U.S. 882, 2 L.Ed.2d 112— 
Arizona Western Ins. Co. v. L. L. 
Constantin & Co., C.A.N.J., 247 F. 
2d 388, certiorari denied 78 S.Ct. 
332, 355 U.S. 905, 2 L.Ed.2d 260— 
McCoy V. Providence Journal Co., 
C.A.R.I., 190 F.2d 760, certiorari 
denied 72 S.Ct. 200, 342 U.S. 894, 
96 L.Ed. 669—Turner v. Alton 
Banking & Trust Co., C.A.Mo., 181 
F.2d 899, certiorari denied 71 S.Ct. 
66. 340 U.S. 833, 95 L.Ed. 611, re¬ 
hearing denied 71 S.Ct. 194, 340 U.S. 
885, 96 L.Ed. 643—State of Cali¬ 
fornia Dept, of Employment v. 
Fred S. Renauld & Co., C.A.Cal., 
179 F.2d 606—^Pullman Standard 
Car Mfg. Co. v. Local Union No. 
2928 of United Steelworkers of 
America. C.C.A.Ill., 152 F.2d 493— 
New York Life Ins. Co. v. Grlese- 
dieck, C.C.A.MO., 116 F.2d 669, cer¬ 
tiorari denied 61 S.Ct. 809, 312 U.S. 
704. 86 L.Ed. 1137. 

Lattavo Bros. v. Hudock, D.C. 
Pa., 119 F.Supp. 587, affirmed 74 S. 
Ct. 478, 347 U.S. 910, 98 L.Ed. 1067. 

54. U.S.—^West V. American Tele¬ 
phone & Telegraph Co., Ohio, 61 
S.Ct. 179, 311 U.S. 223, 85 L.Ed. 139, 
132 A.L.R. 956, mandate conformed 
to, C.C.A., 121 P.2d 142. 

Werthan Bag Corp. v. Agnew, C. 
A.Tenn., 202 F.2d 119—^Mutual Ben. 
Health & Acc. Ass’n v. Cohen, C.A. 
Mo., 194 F.2d 232, certiorari denied 
72 S.Ct. 1069, 343 U.S. 965, 96 L. 
Ed. 1362—Preston v. Aetna Life 
Ins. Co., C.A.I11., 174 P.2d 10, cer¬ 
tiorari denied Aetna Life Ins. Co. 
V. Preston, 70 S.Ct. 80, 338 U.S. 829, 
94 L.Ed. 604—^Vaughan v. Warner, 
C.C.A.Pa., 167 F.2d 26—Leithauser 
V. Hartford Fire Ins. Co., C.C.A. 
Ohio, 124 F.2d 117, certiorari de¬ 
nied Hartford Fire Ins. Co. v. Leit¬ 
hauser, 62 S.Ct. 942, 316 U.S. 663, 
86 L.Ed. 1739—First Trust & Sav¬ 
ings Bank of Oneida v. Kent, C.C.A. 
Tenn., 119 F.2d 151, certiorari de¬ 
nied 62 S.Ct. 91, 814 U.S. 648, 86 
L.Ed. 520—New York Life Ins. Co. 
V. Grlesedieck, C.C.A.Mo., 116 F.2d 
559, certiorari denied 61 S.Ct. 809, 
812 U.S. 704, 86 L.Ed. 1137. 

Masse v. Pennsylvania Turnpike 
Commission, D.C.Pa., 163 F.Supp. 
610—^Josewski v. Midland Construe- 
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I tors, Inc., D.C.S.D., 117 F.Supp. 

681—Keesing v. Wishnefsky, D.C. 

N.Y., 62 F.Supp. 626, affirmed, C.C. 

A., 142 F.2d 1006. 

Smionltles 

Difficulties of ascertaining what 
the highest state court may subse¬ 
quently determine state law to be do 
not in themselves afford a sufficient 
ground for federal court to decline to 
exercise its jurisdiction to decide a 
diversity case which is properly 
brought to it for decision. 

U. S.—Preston v. Aetna Lifo Ins. Co., 

C.A.Ill., 174 F.2d 10, certiorari de¬ 
nied 70 S.Ct. 80, 338 U.S. 820, 94 L. 

Ed. 504. 

Deoisioa not delayed 

Where New York courts had re¬ 
fused generally to allow a suit by a 
personal representative appointed in 
another state, but the highest st.'ile 
court had not passed on the question 
whether a suit could be maintained 
by a foreign representative suing for 
wrongful death occurring in another 
state, whose wrongful death statute 
constituted the representative a mere 
nominal plaintiff, federal appellate 
court in applying the doctrine of Erie 

V. Tompkins would not delay deci¬ 
sion until the highest state court 
had passed on the matter, but would 
render a decision based on what it 
thought the court of appeals would 
have decided had the issue been pre¬ 
sented to that court. 

U.S.—Cooper v. American Airlines, 

C. C.A.N.y., 149 P.2d 355, 162 A.L. 

R. 318. 

Praftixig committee 

Notes of committee which drafted 
Pennsylvania Rules of Civil Proce¬ 
dure. which notes declared that rules 
permitting substituted service on a 
nonresident motorist by serving sec¬ 
retary of commonwealth were avail¬ 
able to nonresident plaintiffs, al¬ 
though not judgments, were entitled 
at least to equal weight to dictum 
to the contrary by a single Pennsyl¬ 
vania common pleas court for purpose 
of determination by federal judge of 
law of Pennsylvania to be applied in 
a diversity of citizenship action. 
U.S.—Neff V. Hindman, D.C.Pa., 77 F. 

Supp. 4. 

Courts of olxonlt 

It has been held, however, that 
where federal district court is con¬ 
fronted with issue not passed on by 
appellate courts of state within which 
federal court is situated, federal 
court's authority is law as written 
by the federal courts of the circuit. 
U.S.—^Heatherly v. Sun Ins. Office, 

D. C.Tenn., 100 F.Supp. 376. 

54.5 U.S.—Superior Oil Co. v. Harsh, 
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In the absence of a decision by the highest court, 
the federal court must follow the decisions of the 
intermediate state courts, if they are not in con¬ 


flict,65.6 even though the rule announced by such 
decisions may appear to be unsound or undesirable,®** 
unless it is convinced by other persuasive data that 


D.C.Ill., 60 F.Supp. 358, modifled 
on other grounds, C.C.A., Superior 
on Co. V. Somers Drilling Co., 143 
F.2d 49. 

Ohaage in court 

Federal court was not permitted 
to overrule a decision of the supreme 
court of Georgia on theory that the 
Georgia supreme court, as presently 
constituted, would not be bound by 
what it said when differently consti¬ 
tuted some years ago, nor could the 
court of appeals apply, in diversity 
cases, a rule of stare decisis which 
would permit it to weigh the degree 
of authority belonging to a precedent 
by its agreement with the spirit of 
the tunes. 

U.S.— Folk County, Ga. v. Lincoln 
Nat. Life Ins. Co., C.A.Ga., 262 
F.2a 486. 

55. U.S —State of California v. Tay¬ 
lor, Ill., 77 S.Ct. 1037. 353 US. 553. 
1 L.Ed.2d 1034—Huron Holding 
Corporation v. Lincoln Mine Oper¬ 
ating Co.. Idaho, 61 S.Ct. 513, 311 
U.S 183, 85 L.Ed. 725, rehearing 
denied 61 S Ct. 840, 313 U.S. 598. 85 
li.Ed. 1550—Stoner v. New York 
Life Ins. Co., Mo., 61 S.Ct. 336. 311 
U.S 464, 85 L.Ed. 2S4. rehearing 
denied 61 S.Ct. 609, 312 U.S. 713, 
85 L.Ed. 1144—Six Cos. of Califor¬ 
nia v. Joint Highway Dist. No. 13 
of State of California. Cal . 61 S. 
Ct. 186, 311 U.S. ISO, 85 L.Ed. IM, 
rehearing denied 6l S.Ct 43S, 311 

U. S. 730, 85 L.Ed. 475—West v. 

American Telephone & Telegraph 
Co., Ohio, 61 S.Ct. 179, 311 U.S. 223, 
85 L.Ed. 139. 132 A.L.R, 956. man¬ 
date conformed to, C.C.A., 121 F. 
2d 142—F’ldelity Union Tru.st Co. 

V. Field. N.J.. 61 S.Ct. 176, 311 U. 
S. 169, 85 L.FJd. 109, rehearing de¬ 
nied 61 S.Ct. 438, 311 U.S. 730, 85 
L.Ed. 475, rehearing domed 62 S. 
Ct. 118, 314 U.S. 550, 86 L.Ed. 565 
—Russell v. Todd, N.Y., 60 S.Ct. 
527, 309 U.S. 280, 84 L.Ed. 754, re¬ 
hearing denied 60 S.Ct. 1091, 310 

U. S. 658, 84 L.Ed. 1421—Blair v. 
Commissioner of Internal Reve¬ 
nue, 57 S.Ct. 330. 300 U.S. 6, 81 
L.Ed. 465—B. F. Goodrich Co. v. 
Hammond, C.A.Kan., 269 F.2d 501— 
Johnson v. State Farm Mut. Auto. 
Ins. Co.. C.A.MO., 252 F.2d 168— 
Liberty Mut. Ins. Co. v. Hartford 
Acc. & Indem. Co.. C.A.Ill.. 261 P. 
2d 761—^National Sur. Corp. v. Bel- 
lah, C.A.Tex., 246 F.2d 936— Corpus 
Juris Ssouadum cited iu Sullivan 

V. Shell Oil Co., C.A.Cal.. 234 P.2d 
733, 742, certiorari denied 77 S.Ct. 
221,' 352 U.S. 925, 1 L.Ed.2d 160— 
Jones V. Schellenberger, C.A.I11., 
225 F.2d 784, certiorari denied 76 
S.Ct. 476, 850 U.S. 889, 100 L.Ed. 


855—^Howard Foundry Co. v. Hart¬ 
ford Fire Ins. Co,, C.A.in., 222 P. 
2d 767, certiorari denied 76 S.Ct. 
137, 860 U.S. 885, 100 L.Ed. 780— 
Gettins v. U. S. Life Ins. Co., C.A. 
Ohio, 221 F.2d 782—Seymour v. Un¬ 
ion News Co.. C.A.Ill., 217 F.2d 168 
—Bruce v. Stilwell, C.A.Tex., 206 
F.2d 654—Ballard v. Citizens Cas. 
Co. of N. Y., C.A.Ill., 196 P.2d 96 
—McCoy v. Providence Journal Co., 
C.A.R.I., 190 F.2d 760, certiorari 
denied 72 S.Ct. 200, 342 U.S. 894. 96 
L.Ed. 669—Sunbeam Corporation 
v. Civil Service Emp. Co-op. Ass'n, 
C.A.Pa., 187 P.2d 768—Evorsharp, 
Inc. V. Pal Blade Co., C.A.N.Y., 182 
F.2d 779—Preston v. Aetna Life 
Ins. Co.. C.A.I11., 174 F.2d 10. cer¬ 
tiorari denied 70 S.Ct. 80. 338 U.S. 
829, 94 L.Ed. 504—Travelers Ins. 
Co. V. Dickson, C.A.Tex., 160 F.2d 
167—Rice v. Continental Cas. Co., 

C. C.A.Tex., 163 P.2d 964—Federal 

Deposit Ins. Corp. v. George-How- 
ard, C.C.A.MO.. 153 P.2d 691, certio¬ 
rari denied 67 S.Ct. 63. 329 U.S. 719, 
91 L.Ed. 623—Gustin V. Sun Life 
Assur. Co. of Canada, C.C.A.Ohio, 
152 F.2d 447, rehearing denied 154 
F.2d 961, certiorari denied 66 S.Ct. 
1374, 328 U.S. 866. 90 L.Ed. 1636— 
Cooper V. American Airlines, C.C.A. 
N.Y., 149 F.2d 355, 162 A.L.R. 318 
—Preferred Accident Ins. Co. v. 
Clark, C.C.A.Kan., 144 F.2d 166— 
Order of United Commercial Trav¬ 
elers of America v. Meinsen, C.C.A. 
Mo.. 131 F.2d 176—Continental Cas¬ 
ualty Co. v. Ohio Edison Co,. C.C.A. 
Ohio, 126 F.2d 423—^Addressograph- 
Multigraph Corporation v. Ameri¬ 
can Expansion Bolt & Manufactur¬ 
ing Co., C.C.A.I11., 124 F.2d 706, cer¬ 
tiorari denied 62 S.Ct. 1270. 316 U. 
S, 682, 86 L.Ed. 1765—^Alameda 

County V. U. S., C.C.A.Cal., 124 F. 
2d 611—Leithauser v. Hartford Fire 
Ins. Co., C.C.A.Ohio, 124 F.2d 117, 
certiorari denied Hartford Fire Ins. 
Co. V. Leithauser, 62 S.Ct. 942, 316 
U.S. 663, 86 L.Ed. 1739—Sears, Roe¬ 
buck & Co. V. Marhenke, C.C.A.Cal., 
121 P.2d 698—^McCrate v. Morgan 
Packing Co., C.C.A.Ohlo, 117 F.2d 
702—Mutual Life Ins, Co. of New 
York V. Heilbronner, C.C.A.Mo., 116 
F.2d 856, certiorari denied 61 S.Ct. 
829, 312 U.S. 707, 85 L.Ed. 1139— 
New York Life Ins. Co. v. Grlese- 
dieck, C.C.A.MO., 116 P.2d 659, cer¬ 
tiorari denied 61 S.Ct. 809, 312 U.S. 
704, 85 L.Ed. 1137. 

Boss V. Philip Morris Co., D.C. 
Mo., 164 F.Supp. 683—Henry v. U. 
S. Trucking Corp., D.C.N.J., 161 P. 
Supp. 67—Edlin v. Security Ins. Co., 

D. C.Ill., 160 F.Supp. 487— Corpus 
Juris Sscundum oltsd la Banana 
Distributors, Inc. v. United Fruit 
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Co., D.C.N.Y., 158 F.Supp. 163, 166 
—Napier v. Graw, D.C.Ohio, 156 F. 
Supp. 30—Bailey v. Erie R. Co., D. 

C. Ohlo, 143 F.Supp. 361—Russo v. 
Merck & Co., D.C.R.I., 138 F.Supp. 
147—Klngwood Oil Co. v. Bell, D.C. 
Ill., 136 F.Supp. 229, affirmed, C.A., 
244 F.2d 115—Senn v. Old Am. Ins. 
Co., D.C.S.C., 120 F.Supp. 422— 
Reid V. Doubleday & Co., D.C.Ohio, 
109 F.Supp, 864—^Feldman v. Gross, 

D. C.Ohio, 106 F.Supp. 308—Corpus 
Juris Saouadum cited la Christian 
V. Preferred Acc. Ins. Co., D.C.Cal., 
89 F.Supp. 888, 890—^Kane v. Sesac, 
Inc., D.C.N.Y., 64 F.Supp. 863— 
Wells V. Kansas City Life Ins. Co., 
D.C.N.D., 46 F.Supp. 754, affirmed, 
C.C.A., Kansas City Life Ins. Co. 
V. Wells, 133 P.2d 224—Mallatt v. 
Ostrander Ry. & Timber Co., D.C. 
Or., 46 F.Supp. 250—American Em¬ 
ployers’ Ins. Co. of Boston, Mass., 
V. Lindquist, D.C.Cal., 43 F.Supp. 
610—^Ake V. Chancey, D.C.Fla., 43 
F.Supp. 580—Wells Fargo Bank & 
Union Trust Co. v. Titus, D.C.Tex., 
41 F.Supp. 171—^United Automatic 
Rifles Corporation v. Johnson, D.C. 
Mass., 41 F.Supp. 86—New York 
Life Ins. Co. v, Ruhlin, D.C.Pa., 
25 F.Supp. 65. 

Golaris v. Jewel Tea Co., D.C. 
Ill., 22 F.R.D, 16—Myers v. Slot- 
kin, D.C.N.Y., 13 P.R.D. 191. 

Single decision 

A single decision by a vice chancel¬ 
lor is sufficient evidence of New Jer¬ 
sey law for a federal court as long 
as the decision remains in force. 

U.S.—In re Rosen, C.C.A.N.J., 167 F. 
2d 997, certiorari denied Pisch v. 
Standard Factors Corp., 67 S.Ct. 
972, 330 U.S. 836, 91 L.Ed. 1282. 
Conflicting decisions below 
Appellate division of the supreme 
court of New York, second depart¬ 
ment, Is superior to both the city 
court and trial and special terms of 
the supreme court, and federal court 
would accept decision of appellate 
division as to state law rather than 
conflicting decisions of Inferior 
courts. 

U.S.—Leonia Amusement Corp. v. 
Loew's Inc., D.C.N.Y., 117 F.Supp. 
747. 

Vnroportsd decision 
U.S.—Gustin V. Sun Life Assur. Co. 
of Canada, C.C.A.Ohio, 154 P\2d 
961, certiorari denied 66 S.Ct. 1374, 
328 U.S. 866, 90 L.Ed. 1636. 

56.5 U.S.—In re Pack-It, Inc., D.C. 
K.J., 168 F.Supp. 148. 

56. U.S.—John Hancock Mut. Life 
Ins. Co. V. Tarrence, C.A.Ky., 244 
P.2d 86—McLouth Steel Corp. v. 
Mesta Mach. Co., C.A.Pa., 214 F.2d 



§ 174(1) FEDERAL COURTS 

the highest court of the state would do otherwise.®*^ 
The federal court is not free to apply a different 
rule than that set forth by an intermediate state 
court merely because it may think that the highest 
court of the state might announce a different rule 
in some future litigation,®® or that another inter¬ 
mediate court would reach a result to the con¬ 
trary.®®*® The duty to follow the decision of an 
intermediate court applies especially where the in¬ 
termediate court has determined the precise ques¬ 
tion in an earlier suit between the same parties, 
and the highest court has refused review,®® or 
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where the highest court has refused to review the 
decision of the lower court rendered in one phase 
of the very litigation prosecuted by the same par¬ 
ties before the federal court.®®*® 

Before the rule requiring the federal courts to 
follow the decisions of intermediate state courts 
was definitely established it had been held as a gen¬ 
eral rule that a federal court was bound to follow 
only the decisions of state courts of last resort and 
that the opinions of intermediate courts were not 
binding,®® although in certain instances they had 
been held to be controlling,®i or of great persuasive 


608, certiorari denied Hartford Acc. 
& Indem. Co. v. Foster, 76 S.Ct. 
109, 348 U.S. 873. 99 L.Ed. 687— 
McCoy V. Providence Journal Co., 
C.A.R.I., 190 F.2d 760, certiorari de¬ 
nied 72 S.Ct. 200, 342 U.S. 894, 96 

U. Ed. 669—Continental Casualty 
Co. V. Ohio Edison Co., C.C.A.Ohlo, 
126 F.2d 423. 

Corpus Juris Secundum oited In 

Banana Distributors, Inc. v. Ignit¬ 
ed Fruit Co., D.C.N.Y., 168 F.Supp. 
153, 156—U. S. V. Curtiss Aeroplane 
Co., D.C.N.T., 60 F.Supp. 477. rear¬ 
gument adhered to 62 F.Supp. 328, 
reversed on other grounds, C.C.A., 
147 F.2d 639. 

67. U.S.—Stoner v. New York Life 
Ins. Co., Mo., 61 S.Ct. 336, 311 U.S. 
404, 85 L.Ed. 284, rehearing denied 
61 S.Ct. 609, 312 U.S. 713, 86 L.Ed. 
1144—^West V. American Telephone 
& Telegraph Co., Ohio, 61 S.Ct. 
179, 311 U.S. 223, 86 L.Ed. 139, 132 
A.L.R. 966, mandate conformed to, 
C.C.A., 121 P.2d 142. 

Johnson v. State Farm Mut. Auto. 
Ins. Co., C.A.MO., 252 F.2d 168— 
Liberty Mut. Ins, Co. v. Hartford 
Acc. & Indem. Co., C.A.Ill., 251 F. 
2d 761— Corpus Juris Secundum 
cited in Sullivan v. Shell Oil Co., 
C.A.Cal., 234 F.2d 733, 742, certio¬ 
rari denied 352 U.S. 925, 1 L.Ed. 
2d 160—Jones v. Schellenbergcr, 
C.A.Ill., 225 F.2d 784, certiorari 
denied 76 S.Ct. 476, 350 U.S. 989, 
100 L.Ed. 8.55—Howard Foundry Co. 

V. Hartford Fire Ins. Co., C.A.Ill., 
222 F.2d 767, certiorari denied 76 
S.Ct. 137, 360 U.S. 885, 100 L.Ed. 
780—Seymour v. Union News Co., 
C.A.Ill., 217 F.2d 168—Ballard v. 
Citizens Cas. Co. of N. Y., C.A.I11., 
196 F.2d 96—Preston v. Aetna Life 
Ins. Co., C.A Ill., 174 F.2d 10, cer¬ 
tiorari denied Aetna Life Ins. Co. 
V. Preston, 70 S.Ct. 80, 338 U.S. 829, 
94 L.Ed. 604—Federal Deposit Ins. 
Corp. v. Oeorge-Howard, C.C.A.Mo., 
163 F.2d 691, certiorari denied 67 S. 
Ct. 63, 829 U.S. 719, 91 L.Ed. 623— 
Cooper V. American Airlines, C.C. 
A.N.Y., 149 F.2d 866, 162 A.L.R. 318 
—Preferred Accident Ins. Co. v. 
Clark. C.O.A.Kan., 144 F.2d ICS- 
Continental C^asualty Co. v. Ohio 


Edison Co., C.CA.Ohio. 126 F.2d 423 
—Lelthauser v. Hartford Fire Ins. 
Co.. C.C.A.Ohlo, 124 F.2d 117, cer¬ 
tiorari denied Hartford Fire Ins. 
Co. V. Lelthauser, 62 S.Ct. 942, 316 

U. S. 663. 86 L.Ed. 1739—New York 
Life Ins. Co. v. Griesedleck, C.C. 
A.Mo., 116 F.2d 569, certiorari de¬ 
nied 61 S.Ct. 809, 312 U.S. 704, 86 
L.Ed. 1137, 

Bruce v. U. S.. D.C.MIch., 127 F. 
Supp. 868—^U. S. V. Curtiss Aero¬ 
plane Co., D.C.N.Y., 50 F.Supp. 477, 
roargument adhered to 62 F.Supp. 
328, reversed on other grounds, C. 
C.A.. 147 F.2d 639—United Auto¬ 
matic Rifles Corporation v. John¬ 
son, D.C.Mass., 41 F.Supp. 86. 

58. U.S.—McLouth Steel Corp. v. 
Mesta Mach. Co., C.A.Pa., 214 F.2d 
608, certiorari denied Hartford Ace 
& Indem. Co. v. Foster, 76 S.Ct. 109. 
848 U.S. 873, 99 L.Ed. 687—Conti¬ 
nental Casualty Co. v. Ohio Edison 
Co., C.C.A.Ohio, 126 F.2d 423. 

Corpus Juris Secundum cited lu 
Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co., D.C.N.Y., 168 F.Supp. 
163, 106. 

58.5 U.S.—McLouth Steel Corp. v. 
Mesta Mach. Co., C.A.Pa., 214 F.2d 
608, certiorari denied Hartford Acc. 
& Indem. Co. v. Foster, 75 S.Ct. 
109, 348 U.S. 873, 99 L.Ed. 687. 

59. U.S.—Stoner v. New York Life 
Ins. Co., Mo., 61 S.Ct. 336, 311 U.S. 
464, 85 L.Ed. 284, rehearing denied 
61 S.Ct. 609, 312 U.S. 713, 85 L.Ed. 
1144—^West v. American Telephone 
& Telegraph Co., Ohio, 61 S.Ct. 179, 
311 U.S. 223, 85 L.Ed. 139, 132 A.L. 
R. 956, mandate conformed to, C. 
C.A., 121 F.2d 142. 

59.5 U.S.—Jones v. Schellenberger, 
C.AI11., 226 F.2d 784, certiorari 
denied 76 S.Ct. 476, 360 U.S. 989. 100 
L.Ed. 856. 

60. U.S.—^Hochevar v. Maryland Cas¬ 
ualty Co., aaA.Ohio, 114 F.2d 948 
—Woods V. Deck, C.C.A.Cal., 112 
P.2d 739—^Damen & Jarvis Bldg. 
Corporation v. Mechanics' Ins. Co., 
C.C.A.I11., 83 F.2d 793, certiorari 
denied 57 S.Ct. 17. 299 U.S. 666, 81 
L.Ed. 409—F. W. Wool worth Co. 

V. Wilson, C.CJl.Tex., 74 F.2d 439, 
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98 A.L.R. 681—White-Philiips Co. 
V. Graham, C.C.A.Ill., 74 F.2d 417, 
affirmed Graham v. White-Phi Hips 
Co., 66 S.Ct. 21, 296 U.S. 27. 80 L. 
Ed. 20. 102 A.L.R. 24—Irving Nat. 
Bank v. Law. C.C.A.N.Y., 9 F.2d 636, 
reversed on other grounds 10 F.2d 
721. 

Kehaya v. Axton, D.C.N.Y., 82 
F.Supp. 266—Brandon v. Kansas 
City Southern Ry. Co., D.C.La., 7 
F.Supp. 1008—In re Turrentlne & 
Thompson, D.C.Tex, 6 F.Supp. 490 
—Warner v. Kerrvilie Bus Co., D.C. 
Tex., 2 F.Supp. 279. 

Corpus Christ! Gas Co. v. City of 
Corpus Christi, D.C.Tex., 36 F.2d 
972, reversed on other grounds, C. 
C.A., 46 P.2d 962, certiorari denied 
City of Corpus Christi, Texas v. 
Corpus Christi Gas Co., 62 S.Ct. 19, 
284 U.S. 636, 76 L.Ed. 541—ITall v. 
Mam. D.C.Ill., 34 F.2d 528, affirmed. 
C.C.A., Main v. Hall, 41 F.2d 716— 
In re Martin, D.C.Tex., 283 F. 833 
—In re Gary, D.C.Tex., 281 F. 218. 
26 C.J. p 841 notes 31-33. 

Missouri court of appeals 

(1) Decisions of the Missouri 
court of appeals were held not bind¬ 
ing on the federal court. 

U.S.—Summers v. Travelers Ins. Co., 
C.C.A.Mo., 109 F.2d 84.5, 127 A.L.IL 
1336—Turner v. New York Life 
Ins. Co., C.C.A.MO., 100 F.2d 193— 
Hudson V. Maryland Ca.sualty Co., 

C. C.A.Mo., 22 F.2d 791, certiorari 
denied 48 S.Ct. 304, 276 U.S. 624, 72 
L.Ed. 737. 

State of Missouri ex rel. and to 
Use of Darr v. A. B. Collins & Co., 

D. C.Mo., 34 F.Supp. 550—Missouri 
Public Service Corporation v. Fair¬ 
banks, Morse & Co., D.C.Mo., 19 F. 
Supp. 38—^Wright v. New York Un¬ 
derwriters’ Ins. Co., D.C.Mo., 1 F. 
Supp. 663. 

(2) However, a decision of the Mis¬ 
souri court of appeals was held bind¬ 
ing on a question where it was a 
court of last resort as to that par¬ 
ticular question. 

Xj.s.^pairchlld v. Lohraan, D.C.Mo., 
13 F.2d 262. 

61. U.S.—North Philadelphia Trust 
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force,and properly followed by the federal 
court.^3 Intermediate court decisions which were 
refused review by the state highest court have been 
held binding,but a mere denial of certiorari by the 
state highest court is not an approval of an inter¬ 
mediate court’s decision with respect to the effect 
thereof on federal courts.®^ The action of the 
highest state court in denying leave to appeal from 
the judgment of an intermediate appellate court af¬ 
firming the judgment of a lower court is of no 
significance in determining the law of the state.®®*® 

§ 174(2). - Inferior State Tribunals 

The decisions of Inferior state courts may be fol¬ 
lowed as pronouncements of state law, In the absence of 
higher court rulings on the matter, although such deci¬ 
sions are not controlling where they are accorded but 
little weight as precedent in the courts of the state. 

Under the rule that the federal court must apply 
the state law as ascertained from all available data 
it has been held that respectful heed is to be given 
to the pronouncements even of inferior state tri¬ 
bunals of record,®®*®® and that in the absence of 
higher state authority, the rulings of state trial 
courts may be followed,®®*®® especially where the 
decision of such a court has been affirmed by an 


intermediate appellate court and the federal court 
is not convinced by other persuasive data that the 
highest state court would decide otherwise.®®-®® 
Accordingly, it has been held that the federal court 
must follow the ruling^ of state circuit or county 
courts.®® The rulings of lower courts will be fol¬ 
lowed at least where such courts have state-wide 
jurisdiction and print their decisions, and the deci¬ 
sions on the point are not in conflict.®®*® Such rul¬ 
ings may not be rejected merely because the federal 
court does not agree with the reasoning therein 
involved.®®*i® 

According to other authority, federal courts are 
bound by state adjudications only when the supreme 
judicial tribunal of the state has decided a given 
question, when a state appellate court which is 
in the line of the state appellate structure leading 
up to the supreme tribunal of the state has decided 
it, or when a goodly number of the trial courts 
of the state generally and for a considerable period 
of time have adhered to a common interpretation of 
the point; and decisions of other courts are not 
binding.®®*^® Under this view, the federal courts 
are not bound by the decisions of lower state 
courts,®®*^® including decisions of such lower state 


Co. V. Smith, C.C,A.N.J., 18 P.2d 
686 . 

63. —Green v. Green, C.C.A.Cal., 

100 F.2d 241, certiorari denied 69 
S.Ct. 694, 306 U.S. 651, 83 L.Ed. 
1060—Broderick v. American Gen¬ 
eral Corporation, C.C.A.Md., 71 P. 
2d 864, 94 A.L.R. 1369. 

63. —Hudson v. Moonlcr, C.C.A, 
Mo., 94 F.2d 132, reversed on other 
firrounds 68 S.Ct. 954, 304 U.S. 397. 

82 B.Ed. 1422, mandate conformed 
to, C.C.A., 102 P\2d 96, certiorari 
denied 69 S.Ct. 1037, 307 U.S. 639, 

83 L.F/d. 1520, and Fitch v. Moonier, 
69 S.Ct. 1037, 307 U.S. 639, 83 L.Ed. 
1520—Ex parte Zwillman, C.C.A., 48 
F.2d 76—Berlet v. Lehigh Valley 
Silk Mills, C.C.A.N.J., 287 P. 769. 

25 C..T. p 841 note 34. 

64. U.S.—Tipton v. Atchison, T. & 
S. P. Ry. Co., Cal., 66 S.Ct. 716, 
298 U.S. 141, 80 L.Ed. 1091, 104 
A.L.R. 831. 

.lones V. Schellenberger, C.A.Ill,. 
225 F.2d 784, certiorari denied 76 
S.Ct. 476, 360 U.S. 989, 100 L.Ed. 866 
—Security-First Nat. Bank of Los 
Angeles v. U. S., C.C.A.Cal., 108 
F.2d 188. 

65. U.S.—Graham v. Whlte-Phillips 
Co., Ill., 66 S.Ct. 21, 296 U.S. 27. 
80 L.Ed. 20, 102 A.L.R. 24. 

65.5 U.S.—Miller v. National City 
Bank of N. T., D.C.N.Y., 69 P.Supp. 
187, affirmed, C.C.A., 166 F.2d 723. 

65.50 U.S.—^Mayer v. Chase Nat. 


Bank of City of New York, C.A.N. 
Y., 233 P.2d 468, certiorari denied 
77 S.Ct. 64, 362 U.S. 841, 1 L.Ed.2d 
68 . 

Buttson V. Arnold, D.C.Pa., 4 F. 
R.D. 492. 

Probate court 

Where state supreme court had 
not passed on matter, state probate 
court’s decision, based on reason, 
could fairly be accepted as evidenc¬ 
ing law of state. 

U.S.—Pitts V. Hamrick, C.A.S.C., 228 
F.2d 486. 

Surrogate’s court 

In determining question of New 
York law as to whether legitimacy 
was a condition for inheritance of 
father’s personal property, where only 
local decisions available were those 
of the surrogate’s court, federal court 
of appeals would take the decisions 
as authoritative. 

U.S.—Robles V. Folsom, C.A.N.Y., 239 
P.2d 662, certiorari denied 77 S.Ct. 
869, 363 U.S. 960, 1 L.Ed.2d 911. 

65.55 U.S.—^Lee-Wilson, Inc. v. Gen¬ 
eral Elec. Co., C.A.Mass., 222 F.2d 
860. 

Henry v. U. S. Trucking Corp., 
D.C.N.J., 161 F.Supp, 67—^Amtorg 
Trading Corp. v. Mlehle Printing 
Press & Mfg, Co. of Delaware, D. 
C.N.y., 108 F.Supp. 170, reversed 
on other grounds, C.A., 206 F.2d 
103—Stinson v. Edgemoor Iron 
Works, D.C.DeI., 56 F.Supp. 861. 
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Diversitv case 

U.S.—Lembcke v. U. S., C.A.N.Y., 181 
F.2d 703. 

65.60 U.S.—Miller v. National City 
Bank of N. Y., D.C.N.Y., 69 F.Supp. 
187, affirmed, C.C.A., 166 F.2d 723. 

66. U.S.—Schram v. Safety Inv. Co., 
D.C.Mich., 39 P.Supp. 617. 

Mlohlgaa circuit court 

Absent decision by higher state 
court, decision of Michigan circuit 
court in case presenting exactly same 
problem must bo considered by fed¬ 
eral district court in action under 
statute permitting suits for violation 
of collective bargaining agreements 
to be brought in federal courts. 

U.S.—^Dalry, Bakery and Pood Work¬ 
ers Local Union No. 386 v. Grand 
Rapids Milk Division of National 
Dairy Products Corp., D.C.Mich., 
160 F.Supp. 34. 

66.6 U.S.—Blackmon v. Govern, D. 
C.N.J., 138 F.Supp. 884. 

66.10 U.S.—^Paschall v. Mooney, D. 
C.N.Y., 110 F.Supp. 749. 

66.15 U.S.—State of California, Dept, 
of Employment v. Fred S. Renauld 
& Co., C.A.Cal., 179 F.2d 606. 

66.20 U.S.—Hove v. Atchison, C.A. 
N.D., 238 F.2d 819. 

Gallon Iron Works & Mfg. Co. 
V. Russell, D.CArk., 167 P.Supp. 
804—^Linger v. Pennsylvania Turn¬ 
pike Commission, D.C.Pa., 158 F. 
Supp. 900—Kimmel v. Yankee 
Lines, Inc., D.C.Pa., 126 F.Supp. 
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courts as circuit or county courts,®*^ although some 
weight may be given to such decisions.®'^-® 

A federal court adjudicating a matter of state law 
is not bound by a decision of an inferior state court 
when under state practice such decision is not bind¬ 
ing on any state court and does not of itself evi¬ 
dence one of the rules of decision commonly ac¬ 
cepted and acted on by the bar and other inferior 
courts of the state.®^-!® In other words, the decision 
of an inferior court which is accorded but little 
weight as precedent in the courts of the state is 
entitled to some weight in the federal courts but is 
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not controlling.®'^-!® So, it has been held that the 
federal courts are not bound by the decisions of 
courts of original jurisdiction whose determinations 
are not binding on other courts within the state,®'^-2® 
and an isolated trial court decision is not control- 
ling.®'^-25 

Where, however, appellate decisions are lacking, 
but a goodly number of trial courts of a state have 
generally and for a considerable period of time 
adhered to a common interpretation, that feature 
may be considered in determining the local state 
law.®"^-®® So, where venue has been vested by state 
statute exclusively in the courts of a single county, 


702, affirmed, C.A., 224 F.2d 644— 
Reese v. American Red Ball Trans¬ 
it Co., D.C.Pa., 107 P.Supp. 549. 

Decisiona of partloular oourta held 
not biadinff 

(1) Decision of appellate depart¬ 
ment of superior court of California 
for the city and county of San Fran¬ 
cisco which reversed the San Francis¬ 
co municipal court, and decision of 
the superior court, trial department, 
holding: in accordance with previous 
decision of the appellate department. 
U.S.—State of California, Dept, of 

Employment v. Fred S. Renauld & 
Co., C.A.Cal., 179 F.2d 605. 

(2) Decision of supreme bench of 
Baltimore City. 

U.S.—Oriole Paper Box Co. v. Reli¬ 
ance Ins. Co., D.C.Md., 153 F.Supp. 
264. 

(3) Decision of orphans court. 

U.S.—Berkshire Land Co. v. Federal 

Sec. Co., C.A.Pa., 199 F.2d 438. 

(4) Decision of court of common 
pleas of South Carolina. 

U.S.—Order of United Commercial 
Travelers of America v. King:, C.C. 
A.S.C., 161 F.2d 108, affirmed 68 S. 
Ct. 488, 333 U.S. 153, 92 L.Ed. 608, 
rehearing denied 68 S.Ct. 900, 333 
U.S. 878, 92 L.Ed. 1163. 

Common pleas courts of Pennsylvania 

(1) Decisions of such courts have 
in some cases been deemed binding 
on the federal courts. 

U.S.—Millican v. Gee, D.C.Pa., 97 F. 
Supp. 1012—^Lambert v. Doyle, D.C. 
Pa., 70 F.Supp. 990. 

(2) It has also been held, however, 
that since decisions of such courts 
are not state-wide, federal courts are 
not bound thereby. 

U.S.—Brown v. Moore, C.A.Pa., 247 
F.2d 711, certiorari denied 78 S.Ct. 
148, 356 U.S. 882, 2 L.Ed.2d 112— 
Eckman v. Baker, C.A.Pa., 224 F.2d 
964—^National Foam System v. Ur- 
quhart, C.A.Pa., 202 P.2d 669—Sun¬ 
beam Corp. V. Civil Service Bmp. 
Co-operative Ass’n, C.A.Pa., 187 F. 
2d 768. 

Raleigh v. Peterson, D.C.Pa., 165 
P.Supp. 47. 


(3) Particularly, a federal court la 
not bound by one decision of a com¬ 
mon pleas court. 

U.S.—Brown v. Moore, D.C.Pa., 143 
F.Supp. 816, reversed on other 
grounds, C.A., 247 F.2d 711, certio¬ 
rari denied 78 S.Ct. 148, 355 U.S. 
882, 2 L.Ed.2d 112. 

(4) However, the rulings of com¬ 
mon pleas courts are to be taken as 
Indicative of what the law of Penn¬ 
sylvania may be. 

U.S.—Brown v. Moore, C.A.Pa., 247 
P.2d 711, certiorari denied 78 S.Ct. 
148, 366 U.S. 882, 2 L.Ed.2d 112. 

(6) Although Pennsylvania com¬ 
mon pleas courts do not have state¬ 
wide Jurisdiction, their decisions in 
determining the law of the state are 
persuasive and may properly be fol¬ 
lowed by federal district courts sit¬ 
ting in the state In absence of other 
pronouncements as to the state law. 
US.—In re Berlin, D.C.Pa., 64 P. 
Supp. 416, reversed on other 
grounds, C.C.A., 147 F.2d 491. 

67. U.S.—Brainard v. Commissioner 
of Internal Revenue, C.C.A., 91 P. 
2d 880, certiorari dismissed 68 S. 
Ct. 748, 303 U.S. 665, 82 L.Ed. 1122. 

Masse v. Pennsylvania Turnpike 
Commission, D.C.Pa., 163 F.Supp. 
610—Forsgren v. Gillioz, D.C.Ark., 
110 F.Supp. 647—Wyatt v. City of 
Miami Beach, D.C.Pla., 67 P.Supp. 
271. 

67.6 U.S.—Gallon Iron Works & Mfg. 
Co., D.C.Ark., 167 F.Supp. 304— 
Masse v. Pennsylvania Turnpike 
Commission, D.C.Pa., 163 F.Supp. 
610—Kimmel v. Yankee Lines, Inc., 
D.C.Pa., 126 F.Supp. 702, affirmed, 
C.A., 224 P.2d 644. 

67.10 U.S.—King v. Order of United 
Commercial Travelers of America, 
S.C., 68 S.Ct. 488, 333 U.S. 153, 92 
L.Ed. 608, rehearing denied 68 S. 
Ct. 900, 333 U.S. 878, 92 L.Ed. 1163. 

Berkshire Land Co. v. Federal 
Sec. Co., C.A.Pa., 199 P.2d 488. 

Bostick V. Smoot Sand & Gravel 
Corp., D.C.Md., 164 F.Supp. 744, 
reversed on other grounds, C.A., 
260 F.2d 634—^Feldman v. Gross, D. 
C.Ohio, 106 F.Supp. 308. 
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XUinois Appellate Court 

(1) Decisions of Illinois appellate 
courts, which are Inferior tribunals 
whose opinions under Illinois stat¬ 
ute are not of binding authority in 
any cau.se or proceeding other than 
that in which they may be Hied, are 
not binding on federal courts but are 
persuasive. 

U.S.—Turner v. Alton Banking & 
Trust Co., C.A.Mo., 181 P.2d 899, 
certiorari denied 71 S.Ct. 66. 340 

U. S. 833, 96 L.Ed. 611, rehearing 
denied 71 S.Ct. 194, 340 U.S. 885, 96 
L.Ed. 643. 

(2) It has been held, on the other 
hand, that a decision of the Illinois 
appellate court was binding on feder¬ 
al court charged with applying Illi¬ 
nois law even though decision might 
have been of limited authority in 
Illinois. 

U.S.—^McLouth Steel Corp. v. Me.sta 
Mach. Co,, C.A.Pa., 214 F.2d 608. 
certiorari denied Hartford Acc. & 
indem. Co. v. Fo.ster, 75 S.Ct. 109. 
848 U.S. 873, 99 L.Ed. 687. 

(3) In any event, such decisions 
should be followed by federal courts 
until supreme court or some other 
Illinois court of general jurisdiction 
should hold otherwise. 

U.S.—Turner v. Alton Banking & 
Trust Co., supra. 

67.15 U.S.—King v. Order of United 
Commercial Travelers of America, 
S.C., 68 S.Ct. 488, 333 U.S. 153, 92 
L.Ed. 608, rehearing denied 68 S. 
Ct. 900, 833 U.S. 878, 92 L.Ed. 1153. 

67.20 U.S.—Reid v. Doubleday & Co., 
D.C.Ohio, 109 F.Supp. 354—^Feldman 

V. Gross, D.C.Ohio, 106 F.Supp. 
808. 

67.25 U.S.—Hove v. Atchison, C.A. 
N.D., 238 F.2d 819. 

Bruce v. U. S., D.C.Mich., 127 F. 
Supp. 858—Neff v. Hindman, D.C. 
Pa., 77 F.Supp. 4. 

67.30 U.S.—State of California Dept, 
of Employment v. Fred S. Renauld 
& Co., C.A.Cal., 179 F.2d 605. 

Masse v. Pennsylvania Turnpike 
Commission, D.C.Pa., 16.3 F.Supp. 
610—Westerman ▼. Gilbert. D.C.R. 
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a number of decisions of the courts of that county, 
consistently holding a certain way, may fairly be 
regarded as indicative of the state rule of decision 
which should be applied by a federal court in a 
diversity case.®'^-36 it has also been held that where 
federal jurisdiction does not rest on diversity, the 
federal court has somewhat more freedom to differ 
with the decision of a single trial judge in the state 
court.^7'^® 

§ 174(3). - Decision or Opinion by State 

Officer 

The construction of a state statute by state officers 
who have the duty to execute the law is entitled to great 
respect and should ordinarily be followed in a federal 
court. 

While the opinion of a state officer as to state 
law is not controlling on a federal court, ®7.60 the 
construction of a state statute by the attorney gen¬ 
eral of a state,®® or by a slate commissioner or 


other officer who has the duty to execute the law®* 
is entitled to great respect and should ordinarily 
be followed, where judicial decisions construing the 
statute are lacking. So, great consideration should 
be given to the opinion of an attorney general in 
determining the legislative intent in enacting a 
statute.®**® Also, a settled administrative practice 
with respect to the interpretation of a statute may 
be persuasive.®*-^® The decision of a commission 
appointed under state law to aid the supreme court 
on a question properly presented in a judicial pro¬ 
ceeding is entitled to the same consideration and 
weight as a decision of the supreme court.*^* A 
state railroad commission’s reasonable construction 
of its own decision has been held binding on the 
federal court'll 

A state legislator’s opinion as to the law of the 
state is no more binding on the federal courts than 
it would be binding on the state courts.*^* 


I., 119 F.Supp. 355—Hoosier Caa. 
Co. of Indianapolis, Ind., v. Fox, 
D.C.Iowa, 102 F.Supp. 214—Neff v. 
Hindman, D.C.Pa», 77 F.Supp. 4— 
Stafford v. Roadway Tran.slt Co., 
D.C.Pa., 70 F.Supp. 666, motion re¬ 
fused 73 F.Supp. 468, affirmed in 
part and reversed In part on other 
grounds, C.C.A., 165 F.2d 920. 

ConseiLsas not shown 

(1) Cases In which several Penn¬ 
sylvania courts of county-wide au¬ 
thority had reached the conclusion 
that Pennsylvania turnpike commis¬ 
sion was engaged in performance of 
solely governmental function and 
therefore not liable for torts of its 
agents and employees did not con¬ 
stitute such a consensus of legal 
thought as would be binding on fed¬ 
eral district court sitting in Penn¬ 
sylvania. 

U.S.—Linger v. Pennsylvania Turn¬ 
pike Commission, D.C.Pa., 158 F. 
Supp. 900. 

(2) Where only two ex parte or¬ 
ders had been issued by trial courts 
in Rhode Island within period of 
thirty-one years in accordance with 
certain interpretation of state stat¬ 
ute, federal district court was not 
bound to follow such Interpretation 
under rule that where a “goodly num¬ 
ber” of trial courts of the state gen¬ 
erally and for a considerable period 
of time have adhered to a common 
interpretation, federal courts are 
bound to follow such Interpretation. 
U.S.—^Westerman v. Gilbert, D.C.R. 

I., 119 F.Supp. 355. 

67.35 U.S.—Masse v. Pennsylvania 
Turnpike Commission, D.C.Pa., 163 
F.Supp. 610. 

67.40 U.S.—Towner v. C. I. R., C. 
A.2, 182 P.2d 903, certiorari de¬ 
nied Farrells’ Estate v. G. I. R., 


71 S.Ct. 29.3. 340 U.S. 912, 95 L.Ed. 
659—Lembcke v. U. S., C.A.N.Y., 
181 F.2d 703. 

67.60 U.S.—Bostick v. Smoot Sand 
& Gravel Corp., C.A.Md., 260 F.2d 
634—In re Mitchell, C.A.Ohio, 202 
F.2d 426. 

Southern Bell Tel. & Tel. Co. v. 
City of Meridian. D.C.Miss., 164 F. 
Supp. 736, affirmed, C.A., 266 F.2d 
83. 

68. U.S.—Southern Bell Tel. & Tel. 
Co. V. City of Meridian, supra. 

Standard Computing Scale Co. 
V. Farrell. D.C.N.Y., 242 F. 87. af¬ 
firmed 39 S.Ct. 380, 249 U.S. 571, 63 
L.Ed. 780. 

69. U.S.—Fox V. Standard Oil Co. of 
New Jer.sey, W.Va., 66 S.Ct. 833, 
294 U.S. 87, 79 L.Ed. 780, rehearing 
denied 66 S.Ct. 611, 294 U.S. 732, 79 
L.Ed. 1261. 

Cochrane v. Bankers’ Life Co., 
C.C.A.C 0 I 0 ., 30 F.2d 918. 

D.C.—Orme v. Lendahand Co., 128 
P.2d 766, 76 U.S.App.D.C. 49. 

69.5 U.S.—Bostick v. Smoot Sand & 
Gravel Corp., D.C.Md., 154 F.Supp. 
744, reversed on other grounds, C. 
A., 260 F.2d 534. 

69.10 D.C.—Orme v. Lendahand Co., 
128 F.2d 766, 76 U.S.App.D.C. 49. 

70. U.S.—^Ankeney v. Hannon, Ohio, 
13 S.Ct. 206, 147 U.S. 118, 37 L.Ed. 
106. 

Index of applicable law 

(1) In absence of pronouncement 
of supreme court of state, federal 
district court must follow such in¬ 
dices of applicable local law as are 
available to it including opinions 
rendered by the supreme court com¬ 
mission, even though the state su¬ 
preme court would not be bound by 
the opinions of the commission. 
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U.S.—Prudential Ins. Co. of America 
V. Zimmerer, D.C.Neb., 66 F.Supp. 
492. 

(2) Where opinion of commission¬ 
er of the Nebraska supreme court 
was written when the Nebraska stat¬ 
ute providing for the supreme court 
commission did not contain the “un- 
offlcial” provision, federal district 
court in Nebraska accepted the views 
expressed in the opinion as persua¬ 
sive indicia of local state law. 

U.S.—Molina v. Sovereign Camp, W. 
O. W., D.C.Neb., 6 F.R.D. 385. 

71. U.S.—^Ashbury Truck Co. v. 
Railroad Commission of State of 
California, D.C.Cal., 62 F.2d 263, 
affirmed Asbury Truck Co. v. Rail¬ 
road Commission of State of Cali¬ 
fornia, 63 S.Ct. 94, 287 U.S. 570, 77 
L.Ed. 601. 

72. U.S.—^Farrington v. Stoddard, C. 
C.A.Me., 115 F.2d 96, 131 A.L.R. 
1844. 

Speaker of hoase of representatives 

Fact that a speaker of the house 
of representatives of a state de¬ 
clared a proposed amendment to the 
state constitution legally adopted on 
the canvass of the popular vote of 
the election at which it was submit¬ 
ted is not conclusive, in the absence 
of any constitutional, or even statu¬ 
tory, provision so declaring, and it 
is open to a federal court, equally 
with a state court, to consider and 
determine such question when it in¬ 
cidentally arises in a case properly 
brought in such court under the laws 
of the United States, and which can¬ 
not be disposed of without the deter¬ 
mination of such question. 

U.S.—Knight v. Shelton, C.C.Ark., 134 
F. 423. 
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§ 175 FEDERAL COURTS 


§ 175. Actual Decision Necessary 

QeneraHy, a state court declalon ia binding aa a 
precedent In the federal courts only In so far aa It con- 
■tltutes an actual decision en a precise question involved 
in the case. While the federal court is not required to 
follow a mere dictum as a precedent, it may give great 
weight to a well •considered dictum which constitutes a 
clear and unequivocal exposition of the state law. 

As a general rule, a decision of a state court is 
authoritative as a precedent in the federal courts 
only in so far as it constitutes an actual decision 


on a precise question involved in the case.*^* A 
federal court is not required to follow mere dicta or 
chance expressions as precedents in the state,al¬ 
though, in fulfillment of its duty to ascertain and 
apply the law of the state from all available data, 
it must not ignore a well-considered dictum.'^B 

Dicta are of value in making a prophecy as to 
what the state courts would probably hold in a 
particular situation,’^®*^ and, in a proper case, they 
may or should be accorded great weight and 


73. U.S.—Risty v. Chicago, R. I. & 
P. Ry. Co., S.D.. 46 S.Ct. 236, 270] 

U. S. 378, 70 L.Ed. 641. 

In re Phoenix Hotel Co. of Lex¬ 
ington, C.C.A.Ky., 83 F.2d 724, cer¬ 
tiorari denied Security Trust Co. 

V. Baker, 67 S.Ct. 31. 299 U.S. 668. 
81 L.Ed. 418—^Ne-Bo-Shone Ass‘n 
V. Hogarth. C.C.A.Mich., 81 F.2d 
70—Philadelphia National Bank v. 
Raff, C.C.A.Ohio, 76 F.2d 843—Cor- 
ptui JuzIb cited In Bodenhelmer v. 
Confederate Memorial Ass'n, C.C. 
A.Va., 68 F.2d 607, 610. certiorari 
denied 54 S.Ct. 643, 292 U.S. 629, 
78 L.Ed. 1483. 

Van Wert Gaslight Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
D.C.Ohlo, 299 F. 670. 

26 C.J. p 841 note 37. 
nisousslon In dissenting opinion 
Where question concerning inter¬ 
pretation of New York statute had 
never been directly raised or square¬ 
ly passed on by court of appeals and 
had been discussed only once in low¬ 
er courts In dissenting opinion in 
appellate division and had again 
been mentioned without discussion in 
another dissenting opinion, state 
court’s decisions were held not suf¬ 
ficiently authoritative to bind fed¬ 
eral court. 

U.S.—In re Paramount Publix Cor¬ 
poration, D.C.N.Y., 15 F.Supp. 466, 
affirmed. C.C.A., 90 F.2d 441, 111 
A.L.R. 889. 

74 . U.S.—Walker v. Felmont Oil 
Corp., C.A.Ky., 240 F.2d 912—Home 
Royalty Ass’n v. Stone, C.A.Kan., 
199 F.2d 660—Copper S. S. Co. v. 
State of Michigan, C.A.Mich., 194 
F.2d 465—Mutual Ben. Health & 
Acc. Ass’n V. Cohen, C.A.Mo., 194 
F.2d 232. certiorari denied 72 S.Ct. 
1059, 343 U.S. 966, 96 L.Ed. 1362— 
Powell V. Maryland Trust Co., C. 
C.A.Va., 126 F.2d 260, certiorari 
denied 62 S.Ct. 1041, 816 U.S. 671, 
86 L.Ed. 1746, rehearing denied 62 
S.Ct. 1273, 316 U.S. 711, 86 L.Ed. 
1777, certiorari denied 62 S.Ct. 1046, 
816 U.S. 671, 86 L.Ed. 1746, rehear¬ 
ing denied 62 S.Ct. 1274, 316 U.S. 
711, 86 L.Ed. 1777—^New England 
Mut. Life Ins. Co. v. Mitchell, C. 
C.A.Va., 118 F.2d 414, certiorari de¬ 
nied Mitchell V. New England Mut. 
Life Ins. Co., 62 S.Ct. 60, 314 U.S. 


629, 86 L.Ed. 605—^Parker Bros. v., 
Fagan, C.C.A.Flau, 68 F.2d 616, cer-| 
tlorarl denied 64 S.Ct. 719, 292 U.S. 
638, 78 L.Ed. 1490. 

Goodson V. U. S., D.C.Minn., 161 
F.Supp. 416, affirmed, C.A., 263 F.2d 
900—Kussom v. United Services 
Auto. Ass’n, D.C.Tex., 143 F.Supp. 
790, reversed on other grounds, C. 
A., 241 F.2d 296—Russo v. Merck & 
Co., D.C.R.L, 138 F.Supp. 147— 
Albanese v. Ohio River-Frankfort 
Cooperage Corp., D.C.Ky., 125 F. 
Supp. 333—Louisville Trust Co. v. 
National Bank of Kentucky, D.C. 
Ky., 3 F.Supp. 909, reversed on oth¬ 
er grounds, C.C.A., National Bank 
of Kentucky v. Louisville Trust 
Co., 67 F.2d 97, certiorari denied 
Louisville Trust Co. v. National 
Bank of Kentucky, 64 S.Ct. 440, 291 

U. S. 665, 78 L.Ed. 1056. 

Rowan v. City of Galveston, D.C. 
Tex., 13 F.2d 267, affirmed, C.C.A., 
City of Galveston v. Rowan, 20 F. 
2d 601. 

25 C.J. p 841 note 38. 

"Nothing in recent decisions has 
in anywise weakened this rule or 
the sound basis of reason upon which 
it rests.” 

U.S.—New England Mut. Life Ins. 
Co. V. Mitchell, C.C.A.Va., 118 F.2d 
414, 420, certiorari denied Mitchell 

V. New England Mut. Life Ins. Co., 
62 S.Ct. 60, 314 U.S. 629, 86 UEd. 

605. 

Construction of statute 
Mere dictum of a state court pur¬ 
porting to construe a state statute 
is not binding on the federal court 
U.S.—New England Mut Life Ins. 
Co. V. Mitchell, C.C.A.Va., 118 F.2d 
414, certiorari denied Mitchell v. 
New England Mut Life Ins. Co., 
62 S.Ct 60. 314 U.S. 629, 86 L.Ed. 

606. 

Simmons v. Simmons, D.C.S.C., 41 
F.Supp. 646. 

Dicta hy trial court 
Dicta by a trial court justice did 
not constitute an authoritative dec¬ 
laration of the state law. 

U.S.—Buder v. New York Trust Co., 
C.C.A.N.Y.. 107 P.2d 706, certiorari 
denied 60 S.Ct 716, 809 U.S. 677, 84 
L.Ed. 1022. 

Isolated dicta 


pelled by the doctrine of Erie Rail¬ 
road Co. V. Tompkins to accept as 
the law of W’ashlngton isolated dicta 
that consent by mortgagee that prop¬ 
erty may be taken from the situs of 
the mortgage is a waiver of the mort¬ 
gage as against every person except 
the mortgagor, where it had never 
been followed by the Washington su¬ 
preme court. 

U.S.—Bank of California, N. A., v. 
American Fruit Growers, D.C. 
Wash., 41 F.Supp. 967. 

75. U.S.—U. S. Fidelity & Guaranty 
Co. v. Anderson Const. Co., C.A. 
Wash., 260 F.2d 172—Mutual Ben. 
Health & Acc. Ass’n v, Cohen, C.A. 
Mo., 194 F.2d 232, certiorari denied 
72 S Ct. 1069, 343 U.S. 9C6, 96 L.Ed. 
1362—Brink’s, Inc. v. Hoyt, C.A. 
Mo., 179 F.2d 365—^Mattson v. Cen¬ 
tral Elec. & Gas Co., C.A.Nfb., 174 
F.2d 216, certiorari denied 70 S.Ct. 
142, 338 U.S. 868. 94 L.Ed. 532, re¬ 
hearing denied 76 S.Ct. 2.38, 838 
U.S. 896, 94 L.Ed. 661—Badger v. 
Hoidale, C.C.A.Minn., 88 F.2d 208, 
108 A.L.R. 798. 

Goodson V. U. S., D.C.Minn,, 161 
F.Supp. 416, affirmed, C.A, 253 F. 
2d 900—Russo v. Merck & Co., D.C. 
R.I., 138 F.Supp. 147. 

7B.5 U.S.—Mutual Ben. Health & 
Acc. Ass’n V. Cohen, C.A.Mo, 194 
P.2d 232, certiorari denied 72 S.Ct. 
1069, 348 U.S. 965, 96 L.Ed 1362. 

Russo V. Merck & Co., D.C.R.I., 
188 F.Supp. 147. 

76. U.S.—^New York Life Ins. Co. v. 
Schlatter, C.A.Miss., 203 F.2d 184 
—Home Royalty Ass’n v. Stone, C. 
A.Kan., 199 F.2d 660—Brink’s, Inc. 
T. Hoyt, C.A.MO., 179 F.2d 355— 
Collins v. Streitz, C.C.A.Arlz., 96 
F.2d 430, certiorari denied 69 S.Ct. 
67, 306 U.S. 608, 83 L.Ed. 387. 

National Bank of Oxford v. Whit¬ 
man, C.C.N.Y,, 76 F. 697, affirmed 
88 P. 288, 28 C.C.A. 404, affirmed 
20 S.Ct. 477, 176 U.S. 669, 44 L.Ed. 
687. 

Goodson V. U. S., D.C.Minn., 151 
F.Supp. 416, affirmed, C.A., 263 F.2d 
900. 

Effect of dicta In conflict with deci¬ 
sions is considered infra 8 177. 
Strongly persuatlvs 
D C.—Gasch V. Britton, 202 F.2d 366, 
92 U.S.App.D.C. 64. 


Federal district court was not com- 
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where a dictum constitutes a clear and unequivocal 
expression by the highest court of the state the 
federal court must follow it as an exposition of the 
law of the stateJ^ Even though a declaration by 
a state court was dictum in the case in which it 
was made it must be accepted by the federal court 
as final where it has been cited and approved by 
subsequent decisions of the state court as disposi¬ 
tive of the question in that state.^* 

Although the federal court is not bound by a de¬ 
cision of a state court on a point which was imma¬ 
terial to the question then before the state court, 
it is bound by the decision of the state court as to a 
question actually considered and decided notwith¬ 
standing the case could have been decided on other 
grounds without considering the question.*® Ques¬ 
tions which were merely included in the record but 
which were not passed on by the state court arc not 
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to be considered as having been decided so as to 
be binding on the federal court.*i 

§ 176. Scope and Nature of Decisions 

Ordinarily, a decision of the state court must be on 
the precise point in controversy in the federal court In 
order to have binding effect as a precedent therein, but 
lacking such precise ruling the federal court must have 
regard for any persuasive data available and it must 
determine the case In accordance with analogous state 
court decisions which clearly show the law of the state. 
A decision of the state highest court construing its prior 
decisions is binding on the federal courts. 

Generally, in order to have a binding effect as 
a precedent, a decision of the state court must be on 
the precise point in controversy in the federal 
court.** However, in applying the rule of Erie v. 
Tompkins, it is not the function of the district court 
to draw fine distinctions not suggested in a state 
court opinion.** * The federal court has the duty. 


77. U.S.—^Hawks v. Hainlll, Okl., 53 
S.Ct. 240, 288 U.S. 62, 77 L..Ed, 
610. 

Jess Edwards, Inc. v. Goergen, 
CAN.M., 266 F.2d 642—New York 
Life Ins. Co. v. Schlatter, C.A. 
Miss., 203 F.2d 184—Home Royalty 
Ass’n V. Stone, C.A Kan., 199 F.2d 
650—Yoder v. Nu-Enamel Corpo¬ 
ration. C.C.A.Neb., 117 F.2d 4'88. 

Boynton v. Ryan, D.C.Pa., 157 F. 
Supp. 324—Handley v. City of Hope, 
Ark., D.C.Ark., 137 F.Supp. 442, ap¬ 
peal dismissed, C.A., 239 F.2d 647 
—Kansas-Nebraska Natural Gas 
Co. V. City of St. Edward, D.C.Neb., 
134 F.Supp. 809, cause remanded 
on other grounds, C.A., 234 F.2d 
436—Safety Motors, Inc. v. Elk 
Horn Bank & Trust Co., D.C.Ark., 
118 F.Supp. 872, affirmed, C.A., 217 
F.2d 517—Hinman v. Berkman, D. 
C.Mo., 86 F.Supp. 2. 

Holbert V. Chase, D.C.S.C., 12 F. 

R. D. 171—^Howell v. Gray, D.C. 
Neb., 10 F.R.D. 268—Platte County 
V. New Amsterdam Cas. Co., D.C. 
Neb., 6 F.R.D. 475. 

Aooeptaaoe by oonzt of appeals 
Where dictum of New York court 
of appeals, to effect that, on an award 
for damages to property, interest 
runs from date of injury, was taken 
as authoritative by lower state 
courts, federal court of appeals was 
likewise bound to accept dictum as 
authoritative. 

U.S.—Newburgh Land & Dock Co. v. 
Texas Co., C.A,N.Y., 227 F.2d 782. 

78. U.S.—Gibson Coal & Coke Co. v. 
Allen, C.C.A,Ky., 280 F. 28. 

79. U.S.—^New England Mut. Life 
Ins. Co. v. Mitchell, C.C.A.Va., 118 
F.2d 414, certiorari denied Mitchell 
v. New England Mut. Ins. Co., 62 

S. Ct. 60, 814 U.S. 629, 86 L.Ed. 605. 
Swann v. Austell, D.C.Qa., 268 F. 

807, rehearing denied 257 F. 870, 


affirmed, C.C.A., 261 P. 466, certio¬ 
rari denied 40 S.Ct. 344, 252 U.S. 
679, 64 L.Ed. 726. 

80. U.S.—Shanks v. Travelers* Ins. 
Co., D.C.Okl., 26 F.Supp. 740. 

81. U.S.—^De Long v. Jefferson 
Standard Life Ins. Co., C.C.A.Fla., 
109 P.2d 68.*>, certiorari denied Jef¬ 
ferson Standard Life Ins. Co. v. De 
Long, 60 S.Ct. 1081, 310 U.S. 686, 84 
L.Ed. 1406. 

Constitutionality of statute 

A decision of a state court uphold¬ 
ing a particular method of adminis¬ 
tering a state statute is not binding 
on the federal courts if the constitu¬ 
tionality of the statute as so admin¬ 
istered was not questioned in, or 
passed on by, the state court. 

U.S.—Johnson v. Wells, Fargo & Co., 
S.D., 36 S.Ct. 62, 239 U.S. 234, 60 
L.Ed. 243. 

Knight V. Shelton, C.C.Ark., 184 
F. 423. 

82. U.S.—Corpus Juris Etooundnm 
quoted in Polk County, Georgia v. 
Lincoln National Life Ins. Co., C.A. 
Ga., 262 P.2d 486, 4 89—Beck v. 
Downey. C.A.Cal., 198 F.2d 626, cer¬ 
tiorari denied 73 S.Ct. 170, 844 U. 
S. 876, 97 L.Ed. 678—Quon v. Niaga¬ 
ra Fire Ins. Co. of N. Y., C.A.Cal., 
190 F.2d 267—^Minneapolis Steel & 
Machinery Co. v. Federal Surety 
Co., C.C.A.Minn., 34 F.2d 270—Leep- 
er V. Lemon G. Neely Co., C.C.A. 
Ky., 293 F. 967, certiorari denied 
C. A. Leeper Co. v. Lemon G. Neely 
Co., 44 S.Ct. 335, 264 U.S. 686, 68 
L.Ed. 863—McNear v. Little Red 
River Levee Dist. No. 2 of White 
County, Ark., C.C.A.Ark., 293 F. 
717—Lyman v. Hilliard, Vt., 154 
O. D. Jennings & Co. v. Maestri, D. 

Wells V. Kansas City Life Ins. 
Co., D.C.N.D., 46 F.Supp. 764, af¬ 
firmed, C.C.A., Kansas City Life 
Ins. Co. V. Wells, 133 F.2d 224— 
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O. D. Jennings & Co. v. Meastrl, D. 
C.La., 22 F.Supp. 980. affirmed, C.C. 
A., 97 P\2d C79. 

In re Gary, D.C.Tex.. 281 F. 218. 
Acquittal in. criminal case 

In suit by manufacturer of randy¬ 
vending machines to enjoin city offi¬ 
cials from confiscating them a.s “slot 
machines, or similar mechanical de¬ 
vices’* forbidden by state statutes, 
the fact that a judge of the state 
criminal district court had many 
years before acquitted a defendant 
of operating or gambling with ma¬ 
chines similar to those in suit was 
without weight or bearing in the 
federal court. 

U.S.—O. D. Jennings & Co. v. Mae¬ 
stri, C.C.A.La., 97 P.2d 679. 

Validity of statute 

Pact that the constitutionality of 
the Illinois Community Currency Ex¬ 
change Act was previously sustained 
by the Illinois supreme court was 
not conclu.sive In suit in federal court 
by plaintiffs charging that the Act 
discriminated against plaintiffs by ex¬ 
empting the American Express Com¬ 
pany money orders from its applica¬ 
tion, where it did not appear that 
the Illinois court considered fully the 
extent of the Act’s discriminatory 
effect. 

U.S.—Doud V. Hodge. D.C.Ill., 146 P. 
Supp. 887, affirmed Morey v. Doud, 
77 S.Ct. 1344, 864 U.S. 457, 1 L.Ed. 
2d 1485. 

Salas Law 

In action involving Arkansas Uni¬ 
form Sales Law, decision of supreme 
court of Arkansas, rendered before 
adoption of the Uniform Sales Law, 
was inapplicable. 

U.S.—Smith v. Great Atlantic & Pa¬ 
cific Tea Co.. C.A.Ark., 170 P.2d 
474. 

82.6 U.S.—Campbell v. Maine Cent. 
Transp. Co., D.C.Me., 20 F.R.D. 629. 
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where a direct expression by the state court is 
lacking, to have regard for any persuasive data 
available,such as compelling inferences or logical 
implications from other related adjudications.®^ 
If there is an area not covered by state decisions, 
the federal court should make an effort to find a 
solution which accords with tendencies inherent 
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in opinions of the local courts in the past.®^-® A 
state decision on a similar point is entitled to great 
respect,®® it may be followed as a reasonably satis¬ 
factory basis for a conclusion,®® and if analogous 
decisions clearly show the law of the state the fed¬ 
eral court must determine the case in accord with 
those decisions.®^ 


83. U.S.—Corpus Juris Ssoundum 
quoted in Polk County, Georgia v. 
Lincoln National Life Ins. Co., C.A. 
Ga., 262 F.2d 486, 489—Young v. 
Aeroil Products Co., C.A.Cal., 248 
F.2d 185—Mutual Ben. Health &, 
Acc. Ass*n V. Cohen, C.A.Mo., 194 
F.2d 232, certiorari denied 72 S.Ct. 
1059, 343 U.S. 965. 96 L.Ed. 1362 
—McClaskey v. Harbison-Walker 
Hetractories Co., C.C.A.Pa., 138 F. 
2d 493—Moyer v. Van-Dye-Way 
Corporation, C.C.A.Pa., 126 P.2d 339 
—Cold Metal Process Co. v. Mc- 
Louth Steel Corporation, C.C.A. 
Mich., 126 F.2d 186—Stentor Elec¬ 
tric Mfg. Co. V. Klaxon Co., C.C.A. 
Del., 125 F.2d 820, reversed on oth¬ 
er grounds Klaxon Co. v. Stentor 
Electric Mfg. Co., C.C.A.Del., 61 S. 
Ct. 1020, 813 U.S. 487, 85 L.Ed. 1477, I 
certiorari denied 62 S.Ct. 1284, 316 
U.S. 686, 86 L.Ed. 1757—New Eng¬ 
land Mut. Life Ins. Co. v. Mitchell, 

C. C.A.Va., 118 F.2d 414, certiorari 
denied Mitchell v. New England 
Mut. Life Ins. Co., 62 S.Ct. 60. 314 
U.S. 629, 86 L.Ed. 505—Yoder v. 
Nu-Enamel Corporation, C.C.A.Neb., 
117 F.2d 488. 

Bittner v. Little, D.C.Pa., 168 
F.Supp. 30—Brown v. Moore, D.C. 
Pa., 143 F.Supp. 816, reversed on 
other grounds, C.A., 247 F.2d 711, 
certiorari denied 78 S.Ct. 148, 355 
U.S. 882, 2 L.Ed.2d 112—Rank v. 
Krug, D.C.Cal., 142 F.Supp. 1— 
Heyward v. American Cas. Co. of 
Reading, Pa., D.C.S.C., 129 F.Supp. 

4—Klmmel v. Yankee Lines. Inc., 

D. C.Pa., 125 F.Supp. 702, afflrmed. 
C.A., 224 F.2d 644—Continental Cas. 
Co. V. Padgett, D.C.S.C., 123 F.Supp. 
847, reversed on other grounds, C. 
A., 219 F.2d 133—Josewski v. Mid¬ 
land Constructors. Inc., D.C.S.D., 
117 F.Supp. 681—Cooney v. Moo- 
maw, D.C.Neb., 109 F.Supp. 448— 
Macias v. Klein, D.C.Pa., 106 F. 
Supp. 107, reversed on other 
grounds, C.A., 203 F.2d 205, certio¬ 
rari denied Macias v. Oakland 
Truck Sales, 74 S.Ct. 47, 346 U.S. 
827, 98 L.Ed. 352—Buckner v. Fos¬ 
ter, D.C.Mich., 105 F.Supp. 279— 
McIntyre v, Kansas City Coca Cola 
Bottling Co,, D.C.Mo., 85 F.Supp. 
708, appeal dismissed, C.A., Kansas 
City Coca Cola Bottling Co. v. Mc¬ 
Intyre, 184 F.2d 671. 

Platte County v. New Amster¬ 
dam Cas. Co., D.C.Neb., 6 F.R.D. 
475. 


D.C.—Orme v. Lendahand Co., 128 F. 

2d 766, 76 U.S.App.D.C. 49. 

84 . U.S.—Hablas v. Armour & Co., 
C.A.N.D., 270 F.2d 71—Corpus Ju¬ 
ris Secundum quoted in Polk Coun¬ 
ty, Georgia v. Lincoln National 
Life Ins. Co., C.A.Ga., 262 F.2d 486, 
489—Young v. Aeroil Products Co., 
C.A.Cal., 248 F.2d 185—Cold Metal 
Process Co. v. McLouth Steel Cor¬ 
poration, C.C.A.Mlch., 126 P.2d 186 
—Yoder v. Nu-Enamel Corporation, 
C.C-A.Neb., 117 F.2d 488. 

Gore V. Gorman’s, Inc., D.C.Mo., 
148 F.Supp. 241, appeal dismissed, 
C.A., 244 F.2d 716—McAfee v. Car¬ 
gill, Inc., D.C.Cal., 121 F.Supp. 5— 
Anderson v. Hearst Pub. Co., D.C. 
Cal., 120 F.Supp. 860—Buckner v. 
Foster. D.C.Mich., 105 F.Supp. 279 
—Henderson v. Hounds & Porter 
Lumber Co., D.C.Ark., 99 F.Supp. 
876—McIntyre v. Kansas City Coca 
Cola Bettling Co., D.C.Mo., 86 F. 
Supp. 708, appeal dismissed, C.A., 
Kansas City Coca Cola Bottling Co. 
V. McIntyre, 184 P.2d 671—U. S. v. 
Certain Parcels of Land in City 
of Annapolis, Anne Arundel Coun¬ 
ty, Md., D,C.Md., 46 F.Supp. 441. 

Savada Bros. v. Conville, D.C. 
Pa., 8 F.R.D. 127—^Platte County 
V. New Amsterdam Cas. Co., D.C. 
Neb., 6 P.R.D. 476. 

Couvluoiug maaifsstatiou 

Responsibility of federal courts in 
matters of local law Is not to formu¬ 
late the legal mind of the state, but 
merely to ascertain and apply it, 
and any convincing manifestation of 
local law, having a clear root in Ju¬ 
dicial conscience and responsibility, 
whether resting in direct expression 
or obvious implication and infer¬ 
ence, should be appropriately heeded. 
U.S.—Platte County v. New Amster¬ 
dam Cas. Co., D.C.Neb., 6 F.R.D. 
475. 

Batlouals of mis 

Where there was absent any pre¬ 
cise New York decision on issue in¬ 
volved controlled by New York rule, 
court of appeals was required to re¬ 
sort to the rationale of the rule laid 
down by New York courts. 

U.S.—Splelberger v. Textron Incor¬ 
porated, C.A.N.Y., 172 P.2d 86. 

CoiLstmotloa of statute 

Where there was no decision of 
Pennsylvania court exactly in point 
on question at issue in action in fed¬ 
eral district court in Pennsylvania 
under Pennsylvania wrongful death 
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Statute, federal court must analyze 
the various situations and decisions 
which had arisen under the statute 
to determine whether such decisions 
had developed a rule of construction 
from which the answer to the par¬ 
ticular question at issue could be 
discovered. 

U.S.—^Armstrong v. Berk, D.C.Pa., 96 
F.Supp. 182. 

84.5 U.S.—^U. S. Fidelity & Guaran¬ 
ty Co. V. Anderson Const. Co., C.A. 
Wash., 260 F.2d 172. 

85. U.S.—Corpus Juris Seonndnm 
quoted la Polk County, Georgia v. 
Lincoln National Life Ins. Co., C.A. 
Ga., 262 F.2d 486, 489—Kelleher v. 
French, D.C.Va., 22 F.2d 341, af¬ 
firmed 49 S.Ct 36, 278 U.S. 663, 73 
L.Ed. 507. 

Simmons v. Simmons, D.C.S.C., 
41 F.Supp. 645. 

86. U.S.—Corpus Juris Secundum 
quoted in Polk County, Georgia v. 
Lincoln National Life Ins. Co., C. 
A.Ga., 262 F.2d 486, 489. 

Hubs v. Prudential Ins. Co. of 
America, D.C.Conn., 37 F.Supp. 364. 

87. U.S.—^Watson v. Buck, Fla., 61 
S.Ct 962, 313 U.S. 387, 85 L.Ed. 
1416, followed in Marsh v. Buck, 
Neb., 61 S.Ct 969, 313 U.S. 406, 86 
L.Ed. 1426. 

Corpus Juris Secundum quoted 

in Polk County, Georgia v. Lincoln 
National Life Ins. Co., C.A.Ga., 262 
F.2d 486, 489—Young v. Aeroil 

Products Co., C.A.Cal., 248 P.2d 
186—Schwager v. Schwager, C.C.A. 
Wls., 109 P.2d 764. 

Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co., D.C.N.Y., 158 F.Supp. 
163—McIntyre v. Kansas City Coca 
Cola Bottling Co., D.C.Mo., 86 F. 
Supp. 708, appeal dismissed, C.A., 
Kansas City Coca Cola Bottling Co. 
V. McIntyre, 184 F.2d 671—Huss v. 
Prudential Ins. Co. of America, D.C. 
Conn., 37 F.Supp. 364. 

Constmetion of conveyance 
Where state supreme court has 
construed a conveyance containing 
words of grant so closely related to 
those involved in case in issue as to 
leave little room for doubt as to law 
of state pertaining thereto, federal 
court is not required to refuse to as¬ 
sume Jurisdiction merely because 
state court has not passed on identi¬ 
cal words. 

U.S.—Shell Oil Co. Y. Dye, C.C.A.I11., 
136 F.2d 365. 
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State decisions to be conclusive must clearly es¬ 
tablish the rule to be followed,®® and the federal 
courts are not required to adopt a construction of 
a state constitution or statute based on mere impli¬ 
cation from the language of a judicial opinion.®® 
A fortiori the existence of a state rule in conflict 
with the unambiguous terms of a state statute will 
not be assumed merely on the ground that in cer¬ 
tain cases wherein the proposition was not dis¬ 
cussed the judgments rendered could not have been 
rendered unless such a rule existed.®® However, 
a certain construction of a local statute by the state 
court is binding on the federal court although the 
construction is assumed sub silentio.®! The fed¬ 
eral court is not obliged to follow a state court 
decision which is inconsistent with the terms of a 
state statute which was enacted after the decision 
and which intended to change the law established 
thereby. ®l-5 

In interpreting a state statute, the federal court 
may not lightly assume that the state court would 
adopt a broader interpretation than it previously 
had after discovering that federal constitutional 
limitations were not so restrictive as it had sup- 
posed,®!-^® although the federal court is not required 
to close its eyes to the expressed reasons for results 
reached in particular cases.®^-^® While it has been 
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held that the federal court is not bound by the 
“law of the case” established in the state courts 
prior to the removal of the litigation to the federal 
court,®^ ®® it has also been held that the federal 
court must follow a ruling of the state highest 
court in a case which was remanded for a new trial 
and subsequently removed to the federal court, al¬ 
though the state court on a second appeal would 
not consider itself bound.®® A decision without 
judgment or decree has been regarded as binding 
on the federal courts within the state.®® 

Divided court. A decision by an equally divided 
state court does not constitute authority binding on 
the federal court.®^ 

Advisory opinion. An advisory opinion rendered 
by the judges of a state court of last resort pursu¬ 
ant to a request of the governor is not binding as 
a precedent on a federal court.®® 

Construction of state decisions. The effect to be 
given by federal courts to prior adjudications of 
state courts is a matter of state law,®® and a deci¬ 
sion of the highest court of a state, construing its 
prior decisions, is binding on the federal courts.®"^ 
So, where it appears to the federal court that the 
state supreme court is of the opinion that there is 
no conflict in the state authorities on a particular 


88. U.S.—RIsty V. Chlcagro, R. I. & 
P. Ry. Co., S.D., 4C S.Ct. 236. 270 

U. S. 378, 70 L.Ed. 641—Edward 
Hines Yellow Pine Trustees v. 
Martin, Miss., 45 S.Ct. 643, 2C8 U.S. 
458. 69 L.Ed. 1050. 

Corpus Juris Sscuadum quoted in 
Polk County, Georgia v. Lincoln 
National Life Ins. Co., C.A.Ga., 2G2 
P.2d 486, 489—^Ammond v. Pennsyl¬ 
vania R. Co., C.C.A.Ohlo, 126 F.2d 
747, certiorari denied 62 S.Ct. 1283, 
316 U.S. 691, 86 L.Ed. 1762—Craw¬ 
ford County Trust & Savings Bank 

V. Crawford County, Iowa, C.C.A. 
Iowa, 66 P.2d 971, certiorari de¬ 
nied 64 S.Ct. 439, 291 U.S. 664, 78 
L.Ed. 1066, Crawford County Trust 
& Savings Bank of Dennison, Iowa 
V. Crawford County, Iowa, 64 S.Ct. 
439, 291 U.S. 664, 78 L.Ed. 1065, and 
Farmers’ State Bank of Dow City, 
Iowa V. Crawford County, Iowa, 54 
S.Ct. 239, 291 U.S. 664, 78 L.Ed. 
1055—Robbins v. U. S. D.C.Cal., 6 
F.2d 690, reversed on other grounds 
U. S. v. Robbins. 46 S.Ct. 148, 269 
U.S. 315, 70 L.Ed. 286. 

Keasouahls assuraaos 

Plaintiffs, who were relying in fed¬ 
eral district court on rule allegedly 
established by the law of Pennsyl¬ 
vania, were bound to show court, 
with reasonable assurance, that the 
rule was, at least, fairly well settled 
by Pennsylvania courts. 


U.S.—Price v. Rothensies, D.C.Pa., 67 
F.Supp. 691. 

Burden of proof 

Plaintiff had the burden to show 
the court with reasonable assurance 
that the Maine rule on which the 
plalntllT relied was at least reason¬ 
ably well settled by the Maine courts. 
U.S.—Merrill Trust Co. v. U. S., D.C. 
Me., 167 F.Supp. 474. 

89. U.S.—Corpus Juris Secundum 
quoted in Polk County, Georgia v. 
Lincoln National Life Ins. Co., C.A. 
Ga., 262 F.2d 486, 489—Southern R. 
Co. V. Simpson, 131 P. 706, 66 C.C.A. 
663. 

Ceesar v. Capell, C.C.Tenn., 83 F. 
403. 

Graham v. Englemann, D.C.Tex., 
263 F. 166. 

90. U.S.—Central Iron & Coal Co. v. 
Hamacher, Ala., 248 F. 60, 160 C. 
C.A. 190. 

91. U.S.—Irving Nat. Bank v. Law, 
C.C.A.N.Y., 10 F.2d 721. 

91.5 U.S.—^U. S. V. Covington Inde¬ 
pendent Tobacco Warehouse Co., D. 
C.Ky., 162 F.Supp. 612—U. S. v. 
12,800 Acres of Land in Hall Coun¬ 
ty, Neb., D.C.Neb., 69 F.Supp. 767. 
91.10 U.S.—^Westcott-Alexander, Inc. 

v. Dailey, C.A.Va., 264 F.2d 863. 
91.15 I^.S.—^Westcott-Alexander, Inc. 
V, Dailey, supra. 

91.20 U.S.—Hager v. Hanover Fire 
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Ins. Co. of New York, D.C.Mo., 64 
F.Supp. 949. 

92. U.S.—Moore v. Illinois Cent. R. 
Co., Miss., 61 S.Ct. 754, 312 U.S. 
630. 85 L.Ed. 1089. 

93. U.S.—Cleveland, P. & A. R. Co. 
V. Franklin Canal Co., C.C.Pa., 6 F. 
Cas.No.2,890. 

94. U.S.—Meredith v. Board of Pub¬ 
lic Instruction for Hernando Coun¬ 
ty, C.C.A.Fla., 112 F.2d 914. 

95. S.D.—In re Opinion of the 
Judges, 147 N.W. 729, 34 S.D. 660. 

26 C.J. p 841 note 43. 

96. U.S.—Atchison, T. & S. F. Ry. 
Co. V. A. B. C. Fireproof Ware¬ 
house Co., C.C.A.MO., 82 F.2d 505. 
certiorari denied A. B. C. Fireproof 
Warehouse Co. v. Atchison, T. & S. 
F. Ry. Co., 67 S.Ct 17, 299 U.S. 
656, 81 L.Ed. 409. 

97. U.S.—^American Liability & 
Surety Co. v. Bluefleld Supply Co., 
C.C.A.W.Va.. 70 P.2d 187. 

U. S. ex rel. Pierce v. Cargill, D. 
C.Ark., 258 F. 468, reversed on oth¬ 
er grounds, C.C.A., 263 F. 856, mo¬ 
tion denied Cargill v. U, S. ex rel. 
Pierce, 41 S.Ct. 14, and certiorari 
dismissed 41 S.Ct 63, 254 U.S. 663, 
66 L.Ed. 464. 

Oxnard Theatres v. Paramount 
Pictures, D.C.Cal., 24 F.Supp. 44— 
In re Hose, D.C.Tex., 22 l^.Supp. 
988. 
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point of law involved in the federal court case, the 
federal court, even though it does not concur in 
such view, is obliged to defer to it and construe 
the decisions harmoniously with each other,^'^-^ 

Related litigation; determinations of fact. Ex¬ 
cept as affected by the rules of res judicata and 
estoppel by judgment, discussed in Judgments § 900, 
the decision of a state court with respect to matters 
raised in a suit in such court is not necessarily 
conclusive in related litigation in a federal court, 
although it may be accorded great weight 
and a federal court is not called on necessarily to 
follow a decision of the court of last resort in the 
state where the federal court is sitting, merely be¬ 
cause the parties arc the same and the controversy 
is the samc.*^*2® 

The doctrine of Erie v. Tompkins does not re¬ 
quire that federal courts follow state courts in 
their findings of fact,^'^•25 and where the principle 
of res judicata does not apply, the federal courts 
are not bound by findings of fact made by a state 
court even though the evidence is the same.®^*^® 
So, where the state reviewing courts review the 
judgments of lower courts both on the facts and the 
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law, only those decisions of the state reviewing 
courts on questions of law are applicable in the fed¬ 
eral courts.®"^-®® A decision by a state court on an 
issue of fact is not authoritative as a precedent on 
an analogous issue in a federal district court, even 
in a diversity case, but the federal court is to decide 
such issue according to its individual estimate of the 
persuasiveness of the evidence before it.®^-^® The 
denial in a state court of certain relief, based on 
particular findings of fact, does not preclude a fed¬ 
eral court from granting relief on findings to the 
contrary.®'^-^® 

§177. Inconsistent Decisions 

Where there is inconsistency in the state adjudica¬ 
tions, the federai courts must foilow the latest adjudica¬ 
tions rather than the earlier ones. If the decisions of 
intermediate appellate courts are conflicting and there 
has been no decision by the highest state court, the fed¬ 
eral court may choose the one which seems more in line 
with other pronouncements of the highest court or it 
may follow what appears to be the general rule. 

As a general rule, the courts of the United States 
must follow the latest settled adjudications of the 
highest state court rather than the earlier ones, 
where there is any inconsistency between them.®® 


97.5 U.S.—Fakourl v. Cadaia, C.C.A- 
La., 149 F.2d 321. 

97.10 U.S,—Meredith v. City of Win¬ 
ter Haven, C.C.A.Fla., 141 F.2d 348, 
rehearing- denied 141 F.2d 1019, cer¬ 
tiorari denied 65 S.Ct. 43, 323 U.S. 
738. 89 L.Ed. 592—In re Erie R. Co., 

C. C.A.Ohlo, 133 F.2d 730, certiorari 
denied City of Youngstown v. Erie 

R. Co., 64 S.Ct. 51, 320 U.S. 748, 88 
L.Ed. 444. 

▲dditional facts 

A determination by New York court 
of validity of transaction between 
parent and subsidiary public utility 
holding companies was not a bind¬ 
ing interpretation of New York law 
in subsequent proceedings in federal 
court for reorganization of both com¬ 
panies, in which facts additional to 
those before state court were pre¬ 
sented. 

U.S.—In re Associated Gas & Elec. 
Co., C.C.A.N.Y., 149 F.2d 906, cer¬ 
tiorari denied Ellas v. Clarke, 66 

S. Ct. 45, 326 U.S. 736, 90 L.Ed. 439, 
and Elias v. Driscoll, 66 S.Ct. 45, 
326 U.S. 736, 90 L.Ed. 439. 

97.19 U.S.—Texaco, Inc. v. O'Connell, 

D. C.Pa., 174 F.Supp. 820. 
Ck>ii8tnietloa. of deed 

State supreme court's construction 
of deed, while not conclusive on fed¬ 
eral court, should only be departed 
from for compelling reasons, in view 
of confusion of titles that would re¬ 
sult from different determinations as 
to validity of title to land. 

U.S.—^Arab Corp. v. Bruce, D.C.La., 60 


F.Supp. 350. affirmed, C.C.A., 142 F. 
2d 604. 

Xiaw of ease 

In action in New Jersey federal 
court on contractor’s performance 
bond executed in New Jersey, deci¬ 
sion of highest court of New Jersey 
in another action against same de¬ 
fendant on much the same facts, aris¬ 
ing out of the same construction, 
was law of the case. 

U.S.—John N. Price & Sons v. Mary¬ 
land Cas. Co., C.C.A.N.J., 146 P.2d 
807, certiorari denied 65 S.Ct. 1197, 
325 U.S. 869, 89 L.Ed. 1978. 

97.20 U.S.—^Ake v. Chancey, D.C.Fla., 
43 F.Supp. 580. 

97416 U.S.—Purcell v. Summers, C. 

C.A.S.C., 146 F.2d 979. 

97.30 U.S.—Purcell v. Summers, C.C. 

A.S.C., 145 P.2d 979. 

97.35 U.S.—LaBuff v. Texas & N. O. 

R. Co., D.C.La., 126 F.Supp. 769. 
97.40 U.S.—Travelers Ins. Co. of 

Hartford v. Childs, C.A.N.T., 252 
F.2d 889. 

97.49 U.S.—^Purcell v. Summers, C. 

C.A.S.C., 146 F.2d 979. 

98. U.S.—^Moore v. Illinois Cent. R. 
Co., Miss., 61 S.Ct. 764, 312 U.S. 
630, 86 L.Ed. 1089—Vandenbark v. 
Owens-Illinois Glass Co., Ohio, 61 

S. Ct. 847, 811 U.S. 638, 85 L.Ed. 
327—Grovey v. Townsend, Tex., 55 
S.Ct. 622, 296 U.S. 46, 97 A.L.R. 
680, 79 L.Ed. 1292. 

Fidelity & Cas. Co. of N. T. v. 
Talbot, C.A.I^., 234 F.2d 426—Jane¬ 
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way T. Artusse, C.C.A.Okl., 169 P. 
2d 261—Toole County Irr. Dist. v. 
Moody, C.C.A.Mont., 126 P.2d 498, 
certiorari denied Moody v. Toole 
County Irr. Dist., 62 S.Ct 1281, 816 
U.S. 690, 86 L.Ed. 1762, rehearing 
denied 63 S.Ct 24, 317 U.S. 704, 87 
L.Ed. 662—Campbell v. Willmark 
Service System, C.C.A.Pa., 123 F.8d 
204—Eustis Packing Co. v. Mar^ 
tin, C.C.A.Pla., 122 F.2d 648— 
Thames v. State of Mississippi, for 
Use and Beneflt of Shoemaker, C.C. 
A.Miss., 117 F.2d 949—Yoder v, 
Nu-Enamel Corporation, C.C.A.Neb., 
117 P.2d 488—Dayton & Michigan 
R. Co. V. Commissioner of Internal 
Revenue, C.C.A, 112 P.2d 627—Rlt- 
tenoure v. Charlotte County, C.C.A. 
Fla., 109 F.2d 476, certiorari denied 
Meredith v. Cone, 60 S.Ct 714, 809 
U.S. 677, 84 L.Ed. 1021, rehearing 
denied 60 S.Ct. 886, 809 U.S. 699, 
84 L.Ed. 1037—Terrell v. Gary, C 
C.A.Tex., 98 P.2d 14—Abraham v. 
National Biscuit Co., C.C.A.Pa., 19 
P.2d 266, 111 A.L.R. 1818—Sabine 
Lumber Co. r. Broderick, C.C.A.La., 
88 F.2d 686, certiorari denied Brod¬ 
erick V. Sabine Lumber Co., 58 S.Ct. 
31, 802 U.S. 711, 82 L.Ed. 649—Mu¬ 
tual Life Ins. Co. of New York v. 
Cunningham, C.C.A.lowa, 87 F.2d 
842—Layne-Western Co. v. Buchan¬ 
an County, C.C.A.MO., 86 F.2d 348 
—^Linde Air Products Co. v. Camer¬ 
on, C.C.A.W.Va.. 82 F.2d 22—Ar- 
kansas-Missouri Power Co. v. City 
of Kennett Mo., C.C.A.Mo., 78 F. 
2d 911, reheard Missouri Publio 
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FEDERAL COURl^ §177 


In this respect, a state decision need not be ex¬ 
pressly overruled before the federal court can 
consider it to have been discarded as a correct ex¬ 
pression of state law,98.6 and the federal court in 
construing state statutes is bound by the latest de¬ 
cision of the state supreme court on the subject 
which by implication overruled a previous decision 
of the state court.9810 Sq, a decision of a state 
court which, although not expressly overruled, has 
been disregarded by the state court in later decisions 
should be disregarded by the federal court in ap¬ 
plying state law;98-i6 and where the latest ex¬ 
pression by the supreme court indicated that it was 
prepared to revise a rule declared by an early case 
whenever it had a case that squarely presented the 
issue, the district court should not follow the rule 
of the early case.98-20 It has also been held, how¬ 
ever, that a federal court is not justified in dis¬ 
regarding decisions on the precise point in contro¬ 
versy because they appear to be inconsistent with 
adjudications of somewhat similar questions in later 
cases where there has been no express departure 


from the rule.** 

Where there is such inconsistency in the state 
decisions that the state law is not clearly established 
the federal court may exercise an independent judg¬ 
ment, i but it can only decide the matter on the basis 
of what it believes the state court will ultimately 
and authoritatively declare.^ When the decisions 
of the highest state court appear to be in irrecon¬ 
cilable conflict, the federal court should not un¬ 
necessarily declare the state law before the state’s 
highest court has resolved the conflict in its own 

decisions.2-5 

Where the decisions of intermediate appellate 
courts are conflicting and there has been no decision 
by the highest court in the state, the federal court 
may choose the one which seems more in line with 
other pronouncements of the highest court* or it 
may follow what appears to be the general rule.* 
The court will not apply an isolated decision which 
appears to conflict with the settled rules of law of 
the state.* 


Service Co. v. City of Trenton, Mo., 
80 F.2d 520—First Trust Co. of St. 
Paul V. Board of Education of 
Whitley County, Ky., C.C.A.Ky., 78 
F.2d 114—Rowekamp v. Mercantile- 
Commerce Bank & Trust Co., C.C. 
A.Ark., 72 F.2d 862—^Alexander v. 
Missouri State Life Ins. Co., C.C. 
A.Ill., 68 F.2d 1, certiorari denied 
64 S.Ct. 860, 292 U.S, 660, 78 L.Ed. 
1499—Morris Plan Bank of Vir¬ 
ginia V. Cook, C.C.A.N.C., 66 F.2d 
176—Jackson v. Harris, C.C.A.Okl., 
48 F.2d 613--Knight v. Carter Oil 
Co., aC.A.Okl., 23 F.2d 481—First 
Nat. Bank v. Pray, C.C.A.Cal., 288 
F. 676—Midway Irr. Co. v. Snake 
Creek Mining & Tunnel Co., C.C.A. 
Utalu 271 F. 157, affirmed Snake 
Creek Mining & Tunnel Co. v. Mid* 
way Irrigation Co., 48 S.Ct. 216, 260 

U. S. 696, 67 L.Ed. 423. 

Mast V. Illinois Cent. R. Co., D.C. 
Iowa, 79 F.Supp. 149, affirmed, C.Al., 
176 P.2d 157—Kemp v. Creston 
Transfer Co., D.C.Iowa, 70 F.Supp. 
521—^U. S. V. 12,800 Acres of Land 
In Hall County, Neb., D.C.Neb., 69 
F.Supp. 767—In re Rosen, D.C.N.J., 
66 F.Supp. 174, affirmed, C.C.A., 167 
F.2d 997, certiorari denied Flsch 

V. Standard Factors Corp., 67 S.Ct. 
972. 830 U.S. 835, 91 L.Ed. 1282— 
Straub v. Mutual Life Ins. Co. of 
New York. D.C.Ky., 50 F.Supp. 829 
—In re Montlcello Veneer Co., D.C 
Minn., 2 F.Supp. 27. 

Wickton V. Louisville & N. R. 
Co., D.C.Miss., 46 F.2d 616—In re 
Nader, D.C.Mich., 276 F. 123, order 
reversed on other grounds, C.C.A., 
Petition of National Cash Register 
Co., 283 F. 742. 

26 C.J. p 842 note 48. 
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Seolsioas estabUshi&g rule of prop¬ 
erty 

Earlier decisions which have sub¬ 
sequently been overruled will not be 
adhered to as establishing a rule of 
property. 

U.S.—Knight v. Carter Oil Co., C.C. 

A.Okl., 23 F.2d 481. 

25 C.J. p 842 note 48 [aj. 

98.5 U.S.—City of Stockton v. Miles 
& Sons, Inc., D.C.Cal., 166 F.Supp. 
654. 

9&10 U.S.—Carroll r. U. S., D.C.S.C.. 
87 F.Supp. 721. 

98.15 U.S.—City of Newark v. U. S., 
D.C.N.J., 149 F.Supp. 917, affirmed, 
C.A., 254 F.2d 98. 

98.20 U.S.—Mason v. American Em¬ 
ery Wheel Works, C.A.R.I., 241 F. 
2d 906, certiorari denied 78 S.Ct. 
17, 356 U.S. 816, 2 L.Bd.2d 32. 

99. U.S.—Grand Trunk Western R. 
Co. V. H. W. Nelson Co., C.C.A. 
Mich., 118 F.2d 262. 

1. U.S.—Concordia Ins. Co. of Mil¬ 
waukee V. School Dist. No. 98 of 
Payne County, Okl., 61 S.Ct. 276, 
282 U.S. 645, 76 L.Ed. 628—Edward 
Hines Yellow Pine Trustees v. 
Martin, Miss., 46 S.Ct. 643, 268 U. 
S. 458, 69 L.Ed. 1050. 

Samuels v. Quartin, C.C.A.N.Y., 
108 P.2d 789—Christian v. Waialua 
Agr. Co., C.C.A.Hawaii, 93 F.2d 603, 
rehearing denied 94 F.2d 806, re¬ 
versed on other grounds 59 S.Ct. 21, 
306 U.S. 91, 83 L.Ed. 60, rehearing 
denied 59 S.Ct. 240, 305 U.S. 678, 83 
L.Ed. 436—^Waialua Agr. Co. v. 
Christian, C.CwA..Hawail, 93 P.2d 
603, rehearing denied 94 F.2d 806, 
reversed on other grounds 69 S.Ct. 
21, 305 U.S. 91, 83 L.Ed. 60, rehear- 
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Inr denied S9 S.Ct. 240, 205 V.a 
673, 83 L.Ed. 436—Sabine Lumber 
Co. V. Broderick, C.C.A.La., 88 F. 
2d 686, certiorari denied Broderick 
V. Sabine Lumber Co., 58 S.Ct. 31, 
802 U.S. 711, 82 L.Ed. 549—Brace 
V. Gauger-Korsmo Const. Co., C.C. 
A.Ark., 36 F.2d 661, certioraH de¬ 
nied 60 S.Ct. 333, 281 U.S. 738, 74 
L.Ed. 1163. 

25 C.J. p 842 note 51. 

2. U.S.—^Franzen v. E. I. Du Pont 
De Nemours & Co., C.C.AuN.J., 141 
F.2d 837. 

Sampson v. Welch, D.C.Cal., 21 
F.Supp. 271. 

JLooeptanoe of eonaty court deolslou 
District of Columbia court of ap¬ 
peals, in determining validity of 
North Carolina judgment, would ac¬ 
cept decision of North Carolina coun¬ 
ty court holding such judgment valid 
as correct reflection of North Caro¬ 
lina law, where decisions of North 
Carolina supreme court were conflict¬ 
ing and not controlling. 

D.C.—Operative Plasterers’ and Ce¬ 
ment Finishers’ International Ass'n 
of U. S. and Canada v. Case, 98 F. 
2d 66, 68 APP.D.C. 43. 

2.5 U.S.—^Menneti v. Evans Const 
Co., D.C.Pa., 160 F.Supp. 372, re¬ 
versed on other grounds, C.A., 259 
F.2d 367. 

3. U.S.—U. S. V. Novsam Realty 
Corporation, C.C.A.N.Y., 126 F.14 
456—^Wlckes Boiler Co. v, Godfrey- 
Keeler Co., C.C.A.N.Y.. 121 F.24 
415. 

4. U.S,—^Leithauser v. Hartford Fire 
Ins. Co., D.C.Ohio, 29 F.Supp. 401. 

5. U.S.—Ammond v. Pennsylvania 
R. Co., C.C.A.Ohlo, 126 F.2d 747, 



§§ 177-179 FEDERAL COURTS 

The effect of a state decision rendered after the 
commencement of litigation in the federal court is 
considered infra § 179. 

Decisions of court and commission. Where con¬ 
flicting decisions construing a state statute have 
been rendered by the highest court of a state and a 
commission created by law to assist such court, a 
federal court will follow the construction adopted 
by the permanent court.® 

Decisions of state and territorial courts. Where 
a territory has been admitted as a state, a decision 
of the state court will be followed in preference 
to a decision of the territorial court.^ 

Practice inconsistent with decisions. When a 
state court of last resort has uniformly held, in all 
cases where the question was raised, that a certain 
equitable action will not lie without a showing of 
independent grounds of equitable jurisdiction, this 
view will be adopted by the federal courts, although 
such actions have been maintained in the state 
courts, without such a showing, in numerous in¬ 
stances where the question was not raised.® 

Dicta in conflict with decisions. Mere dicta 
should not be followed as against distinct decisions 
to the contrary® even though the dicta are of more 
recent origin,but it has been said that, where un¬ 
equivocal dicta are in conflict with prior unequivo¬ 
cal decisions, no definite rule defines the duty of the 
federal court.^^ 

§ 178. State Decisions Overruled by Federal 
Supreme Court 

In a cate where the federal rule Is controllinOf state 
court decisions which are in conflict with, or have been 
overruled by, the Supreme Court of the United States are 
not applicable; but state court decisions as to questions 
for the state court’s soie determination control notwith¬ 
standing an alleged conflict with a decision of the United 
States Supreme Court. 


36 C.J.S. 

Where the federal rule is controlling, state court 
decisions which are in conflict with, or have been 
overruled by, the Supreme Court of the United 
States are not applicable,!^ but state court deci¬ 
sions as to questions which arc distinctly a matter 
for the state court^s sole determination control not¬ 
withstanding an alleged conflict with a decision of 
the United States Supreme Court.!® Where a 
state court decided a question and a writ of errbr 
was dismissed by the Supreme Court of the United 
States on the ground that no federal question was 
involved, but the question was one to be decided un¬ 
der the state law, it was held that such decision must 
be followed in a federal court sitting in that state, 
notwithstanding, while the writ of error was pend¬ 
ing, the Supreme Court of the United States in an¬ 
other case, and without referring to the state case 
above mentioned, decided the question otherwise 
than it had been decided by the state court.!^ 

§ 179. Rights Accrued Prior to State Deci¬ 
sions 

a. In general 

b. State decision rendered after litigation 

in federal court 

a. In General 

Later decisions have disapproved and refused to fol¬ 
low the rule previously adhered to that when contracts 
and transactions have been entered into and rights have 
accrued thereon under a particular state of the decisions, 
or when there has been no decision of the state tribu¬ 
nals, the federal courts will adopt their own interpre¬ 
tation of the law applicable to the case, although a dif¬ 
ferent interpretation may be adopted by the state courts 
after such rights have accrued. 

It has been the rule, adhered to in a long line of 
decisions, that when contracts and transactions have 
been entered into and rights have accrued thereon 
under a particular state of the decisions, or when 
there has been no decision of the state tribunals, the 


certiorari denied 62 S.Ct. 1283, 316 
U.S. 691, 86 L.Ed. 1762—Lennigr v. 
New York Life Ins. Co., C.C.A.Pa., 
122 F.2d 871—Lockhart v. Garden 
City Bank & Trust Co., C.C.A.N.Y., 
116 F.2d 668—Lawrence v. Connec¬ 
ticut MuL Life Ins. Co., C.C.A. 
Mich., 91 F.2d 881. 

Bank of California, N. A., v. 
American Fruit Growers, D.C. 
Wash., 41 F.Supp. 967. 

6. U.S.—^Montgomery v. McDermott, 
N.Y., 103 F. 801, 43 C.C.A. 348. 

7. U.S.—Stutsman County v. Wal¬ 
lace, Wash., 12 S.Ct. 227, 142 U.S. 
293, 85 L.Ed. 1018, explained and 
distinguished in Ankeny v. Clark, 
Wash., 13 S.Ct. 617, 148 U.S. 345, 
87 L.Ed. 475. 

25 C.J. p 842 note 55* 


8 . U.S.—Stonebraker v. Hunter, 
Okl., 216 F. 67, 131 C.C.A. 375. 

9. U.S.—Bank of California, N. A., 
v. American Fruit Growers, D.C. 
Wash., 41 F.Supp. 967—Louisville 
Trust Co. V. National Bank of Ken¬ 
tucky, D.C.Ky., 8 F.Supp. 909, re¬ 
versed on other grounds, C.C.A., 
National Bank of Kentucky v. 
Louisville Trust Co., 67 F.2d 97, 
certiorari denied Louisville Trust 
Co. V. National Bank of Kentucky, 
64 S.Ct. 440, 291 U.S. 665, 78 L.Ed. 
1056. 

10. U.S.—Louisville Trust Co. v. 
National Bank of Kentucky, D.C. 
Ky., 3 F.Supp. 909, reversed on oth¬ 
er grounds. C.C.A., National Bank 
of Kentucky v. Louisville Trust 
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Co., 67 F.2d 97, certiorari denied 
Louisville Trust Co. v. National 
Bank of Kentucky, 54 S.Ct. 440, 291 
U.S. 665, 78 L.Ed. 1056. 

11. U.S.—Wight V. Police Jury of 
Parish of Avoyelles, La., C.C.A.La., 
264 F. 705. 

18. U.S.—^Western Union Telegraph 
Co. V. Aldridge, C.C.A.Cal., 66 F.2d 
26, 89 A.L.H. 352. 

In re Solomons, D.C.N.Y., 2 F. 
Supp. 572. 

25 C.J. p 843 note 59. 

13. U.S.—^U. S. V. Warmsprlngs Irr. 
Dlst., D.C.Or., 38 F.Supp. 239. 

14. U.S.—New Orleans Water-Works 
Co. V. Southern Brewing Co., C.C. 
La., 36 F. 833, affirmed 12 S.Ct. 986, 
145 U.S. 649, 86 L.Ed. 850. 
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federal courts will adopt their own interpretation of 
the law applicable to the case, although a different 
interpretation may be adopted by the state courts 
after such rights have accrued,unless the prior 
judgment of the state court is between the same par¬ 
ties so as to render the matter res judicata,^® or 
the later state decision is under an amended statute 
radically departing from the prior one,^*^ but in 
case of doubt the federal court will, under the rule 
of comity, lean toward a concurrence with the deci¬ 
sion of the state court.i8 

However, later decisions have rendered the rule 
inapplicable where the rights have accrued subse- 


FEDERAL COURTS § 179 

quent to the enactment of the governing statute 
although before its interpretation by the state 
court,!^ and in more recent cases, in furtherance 
of the doctrine announced in Erie Railroad Co. v. 
Tompkins,20 which abolished the right of the fed¬ 
eral court to determine for itself uncontrolled by 
state decisions, questions of so-called general or 
commercial law as distinguished from the common 
law of the state, see infra § 185, the rule has been 
quoted with disapproval^! and the right of a federal 
court to refuse to follow state decisions rendered 
after the accrual of rights by a litigant has been 
expressly denied .22 


15. U.S.—Abraham t. National Bis¬ 
cuit Co., C.C.A.Pa., 89 F. 2 d 266, 111 
A.L.R. 1313—Board of Public In¬ 
struction for Polk County, Fla., v. 
Cillespie, C.C.A.Fla., 81 F.2d 686 — 
Medical Arts Bldg. Co. v. Minne¬ 
sota Loan & Trust Co., C.C.A.Minn., 
78 F.2d 937, 101 A.L.R. 770—Judith 
Basin Irr. Dist. v. Malott, C.C.A. 
Mont., 73 F.2d 142, 97 A.L.R. 604— 
City of Shidler v. H. C. Speer & 
Sons Co., C.C.A.Okl., 62 F.2d 644— 
Fidelity & Columbia Trust Co. v. 
Lucas, D.C.Ky., 62 F.2d 298, re¬ 
versed on other grounds, C.C.A., 66 
F.2d 116—Board of Education of 
Town of Carmen, Okl., v. James, 
C.CA.Okl., 49 F.2d 91—Corpus Ju¬ 
ris cited in Jackson v. Harris, C. 
C.A.Okl., 43 F.2d 613, 617—Duval 
Cattle Co. V. Hemphill, C.C.A.Fla., 
41 F.2d 433—City and County of 
Denver v. Denver Tramway Corpo¬ 
ration, C.C.A.C 0 I 0 ,, 23 F.2d 287, 
certiorari denied 49 S.Ct. 20, 278 

U. S. 616, 73 L.Ed. 639—Mothersead 

V. U. S. Fidelity & Guaranty Co.. 
C.C.A.Okl., 22 P.2d 644, certiorari 
denied Schull v. New Amsterdam 
Casualty Co., 48 S.Ct. 421, 276 U.S. 
637, 72 L.Ed. 744, followed in Moth¬ 
ersead V. American Surety Co. of 
New York, C.C.A.Okl., 22 F.2d 656, 
certiorari denied Schull v. New 
Amsterdam Casualty Co., 48 S.Ct. 
421, 276 U.S. 637, 72 L.Ed. 744, 
Mothersead v. Fidelity & Deposit 
Co. of Maryland, C.C.A.Okl., 22 F. 
2d 654, certiorari denied Schull v. 
New Amsterdam Casualty Co., 48 
S.Ct. 421, 276 U.S. 637, 72 L.Ed. 
744, Mothersead v. Fidelity & Cas¬ 
ualty Co. of New York, C.C.A.Okl., 
22 F.2d 664, certiorari denied Schull 
V. New Amsterdam Casualty Co., 
48 S.Ct. 421, 276 U.S. 637, 72 L.Ed. 
744 and Mothersead v. New Amster¬ 
dam Casualty Co., C.C.A.Okl., 22 
P.2d 654, certiorari denied Schull 
V New Amsterdam Casualty Co., 
48 S.Ct. 421, 276 U.S. 687. 72 L.Ed. 
744 —In re Ames, C.C.A.Mlch., 289 P. 
208—Brewer-Elliott Oil & Gas Co. 
V. U. S., C.C.A.Okl., 270 F. 100, af¬ 
firmed 43 S.Ct. 60, 260 U.S. 77, 67 
L.Ed. 140. 


Talcott v. Pine Grove Tp., C.C. 
Mich., 23 P.Cas.No.13,736, 1 Flipp. 
120, affirmed 19 Wall. 666, 22 L.Ed. 
227. 

Swan Island Club, Inc. v. White, 
D.C.N.C., 114 F.Supp. 95, affirmed, 

C. A., Swan Island Club, Inc. v. Yar¬ 
brough, 209 F.2d 698—National City 
Bank of New York City v. Board 
of I’ublic Instruction of Manatee 
County, Fla., D.C.Fla., 11 F.Supp. 
670. 

Ware County v. National Surety 
Co., D.C.Ga., 17 P.2d 444—Petzer v. 
Johnson. D.C.Okl., 4 F.2d 866— 
State of Texas v. Eastern Tex¬ 
as R. Co., D.C.Tex., 283 P. 684, af¬ 
firmed Railroad Commission of Tex¬ 
as v. Eastern Texas R. Co., 44 S. 
Ct. 247, 264 U.S. 79, 68 L.Ed. 669 
—Sugg V. Wisconsin Lumber Co., 

D. C.Mo., 283 P. 290. 

26 C.J. p 843 note 61. 

lujurles betweeu tims of stats dsoi- 
sioa aud rehsazlug 
Ruling of Ohio supreme court, that 
law requiring employer to furnish 
safe place was within Constitution 
and statutes, adhered to on rehear¬ 
ing, applies to action for injuries oc¬ 
curring subsequent to original ruling 
and before rehearing thereon. 

U.S.—^Popowich V. American Steel & 
Wire Co., C.C.A.Ohio, 13 P.2d 381. 

16. U.S.—Bank of Kentucky v. 
Stone, C.C.Ky., 88 F. 383, affirmed 
19 S.Ct. 881, 174 U.S. 799, 48 L.Ed. 
1187. 

17. U.S.—Jones v. Great Southern 
Fireproof Hotel Co., C.C.Ohlo, 79 
F. 477, reversed on other grounds 
86 F. 370, 30 C.C.A. 108, reversed 
on other grounds 20 S.Ct. 690, 177 
U.S. 449, 44 L.Eki. 842. 

18. U.S.—^Medical Arts Bldg. Co. v. 

Minnesota Loan & Trust Co., C.C. 
A.Minn., 78 F.2d 937, 101 A.L.R. 
770—Rowekamp v. Mercantile- 
Commerce Bank & Trust Co., C.C. 
A.Ark., 72 F.2d 862—Chicago Pneu¬ 
matic Tool Co. V. Arnold, C.C.A. j 
Mass., 282 F. 43. j 

26 C.J. p 844 note 63. 

16 . U.S.—Marine Nat. Exchange 
Bank of Milwaukee, Wis., v* Kalt- 1 
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Zimmers Mfg. Co., Wis., 65 S.Ct. 
226, 293 U.S. 357, 79 L.Ed. 427. 

Home Indemnity Co. of New 
York V. O’Brien, C.C.A.Mich., 104 
P.2d 413. 

20. U.S.—Erie R. Co. v. Tompkins, 

68 S.Ct. 817, 822, 304 U.S. 64, 82 
L.Ed. 1188, 114 A.L.R. 1487, con¬ 
formed to, C.C.A., Tompkins v. 
Erie R. Co., 98 F.2d 49, certiorari 
denied 69 S.Ct. 108, 306 U.S. 637, 
83 L.Ed. 410, rehearing denied 59 
S.Ct. 229, 305 U.S. 673, 83 L.Ed. 
436. 

“Except in matters governed by 
the Federal Constitution or by acts 
of Congress, the law to be applied in 
any case is the law of the state. And 
whether the law of the state shall 
be declared by its Legislature in a 
statute or by its highest court in a 
decision is not a matter of federal 
concern.” 

U.S.—^Erie R. Co, v. Tompkins, 58 S. 
Ct. 817, 822, 304 U.S. 64, 82 L.Ed. 
1188, 114 A.L.R. 1487, conformed 
to, C.C.A., Tompkins v. Erie R. 
Co., 98 F. 2 d 49, certiorari denied 

69 S.Ct. 108, 306 U.S. 637, 83 L.Ed. 
410, rehearing denied 69 S.Ct. 229, 
306 U.S. 673, 88 L.Ed. 436. 

21 . U.S.—^Vandenbark v. Owens-Illi¬ 
nois Glass Co., Ohio, 61 S.Ct. 847, 
849, 811 U.S. 538, 85 L.Ed. 327. 

22 . U.S.—Toole County Irr. Dist. v. 
Moody, C.C.A.Mont., 126 P.2d 498, 
certiorari denied Moody v. Toole 
County Irr. Dist., 62 S.Ct. 1281, 
316 U.S. 690, 86 L.Ed. 1762, rehear¬ 
ing denied 63 S.Ct. 24, 317 U.S. 704, 
87 L.Ed. 662. 

Xiaw of oase 

Federal court is not bound by a 
subsequently overruled state decision 
involving the same subject matter on 
the ground that it constitutes the 
law of the case where the two cases 
are entirely distinct. 

U.S.—Toole County Irr. Dist. v. 
Moody, C.C.A.Mont., 126 F.2d 498, 
certiorari denied Moody v. Toole 
County Irr. Dist., 62 S.Ct. 1281, 316 
U.S. 690, 86 L.Ed. 1762, rehearing 
denied 63 S.Ct 24, 817 U.S. 704, 87 
L.Ed. 562. 
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Application of state decisions impairing obliga¬ 
tions of contract is considered infra § 189. 

b. State Decision Rendered after Litigation in 
Federal Oonrt 

Whare a itate decition hat been rendered after 
commencement of litigation in the federal court, the dia- 
Irict court la bound by auch decision, and the federal 
appellate court must apply the state court decisions 
which arc In force at the time of appeal rather than those 
In force when the case was tried below. 

A federal appellate court must apply the state 
court decisions which are in force at the time of 
appeal rather than those in force when the case was 
tried below,23 and a change in the state law pending 
review must cause reversal of the lower court’s 
judgment which was in accordance with the state 
law when entered.24 Before this rule had become 
definitely established it had been generally held that, 
where a federal court had decided a case, and its 
decision was brought up for review by a higher 
federal court, the latter court need not consider 
itself boimd by a ruling of a state court made sub¬ 
sequent to the decision of the lower federal court,26 


or made subsequent to the commencement of suit in 
the federal court,^® although in certain instances a 
federal appellate court would hold itself bound 
by state decisions rendered after the decision in the 
district court and would reverse the lower court.27 

A federal court on the second appeal may recon¬ 
sider a former decision based on a state statute 
which meanwhile has received a different construc¬ 
tion by the state supreme court.28 

Federal district courts are bound by state deci¬ 
sions rendered after commencement of the suit in 
the federal court, and they should render their de¬ 
cisions in accordance therewith,23 but there is au¬ 
thority that on retrial the district court must fol¬ 
low the decision of the appellate court reversing its 
judgment although the state statute on which the 
decision of the appellate court was based has since 
been given a contrary construction by the state 
court.30 A district court which has retained juris¬ 
diction of the case may modify its original order to 
conform to a state decision subsequently rendered,21 
but vacation of a judgment after expiration of the 


£3. U.S.—^Huddleston v. Dwyer, Okl., 
64 S.Ct. 1015, 322 U.S. 232, 88 L.Bd. 
1246—^Vandenbark v. Owens-Illinois 
Glass Co., Ohio, 61 S.Ct 347, 311 
U.S. 538, 86 L.Ed. 327. 

Jones V. Schellenberger, C.C.A. 
Ill., 225 F.2d 784, certiorari denied 
76 S.Ct 476, 360 U.S. 989, 100 L.Ed. 
355 —^Madden v. Metropolitan Life 
Ins. Co., C.C.A.Fia., 138 F.2d 708, 
151 A.L.R. 984, certiorari denied 
64 S.Ct 946, 322 U.S. 730, 88 L.Ed. 
1565—^Alameda County v. U. S., C. 
C.A.Cal., 124 F.2d 611—^Missouri 
Pac. R. Co. V. Baldwin, C.C.A.Ark., 
117 F.2d 610. 

U. S. V. 12,800 Acres of Land In 
Hall County, Neb., D.C.Neb., 69 F. 
Supp. 767. 

£4. U.S.—^Vandenbark v. Owens-Illi¬ 
nois Glass Co., Ohio, 61 S.Ct 347, 
311 U.S. 638, 86 L.Ed. 327. 

Jones v. Schellenberger, C.A.Ill., 
226 P.2d 784, certiorari denied 76 
S.Ct 476, 350 U.S. 989, 100 L.Ed. 
866 . 

£5. U.S.—Concordia Ins. Co. of Mil¬ 
waukee v. School Diet No. 98 of 
Payne County, Okl., 51 S.Ct 276, 
282 U.S. 646, 75 L.Ed. 628. 

26 C.J. p 846 note 74. 

IKftts deoisioa iaoonsists&t with pro- 
vioiis deolsloas 

If a state decision is rendered aft¬ 
er the arcrument and before the de¬ 
cision in a federal court and appears 
to be in plain conflict with the weight 
of authority and distinctly inconsis¬ 
tent with previous decisions in the 
state, the circuit court of appeals is 


not bound to yield its own opinion 
thereto. 

U.S.—^Northrop v. Columbian Lumber 
Co., Ga., 186 F. 770, 108 C.C.A. 640 
—Forsyth v. City of Hammond, 
Ind., 71 F. 443, 18 C.C.A. 176, re¬ 
versed on other grounds 17 S.Ct. 
665, 166 U.S. 606, 41 L.Ed. 1095. 

26. U.S.—Funk & Wagnalls Co. v. 
American Book Co., C.C.A.N.T., 18 
P.2d 739—Petzer v. Johnson, C.C.A. 
Okl., 16 P.2d 145, certiorari denied 
Johnson v. Fetzer, 47 S.Ct. 466, 273 
U.S. 761, 71 L.Ed. 873. 

27. U.S.—People of Sioux County, 
Neb., V. National Surety Co., Neb., 
48 S.Ct 239, 276 U.S. 238, 72 L.Ed. 
647. 

Trapp V. Metropolitan Life Ins. 
Co., C.C.A.MO., 70 F.2d 976, reheard 
72 F.2d 374, certiorari denied Metro¬ 
politan Life Ins. Co. v. Trapp, 65 
S.Ct. 112, 293 U.S. 696, 79 L.Ed. 690 
—^Abraham v. National Biscuit Co., 
C.C.A.Pa., 89 F.2d 266, 111 A.L.R. 
1313. 

Statute creating action held unconsti¬ 
tutional after trial 
A judgment of a federal court, 
based on a state statute creating a 
cause of action which would not oth¬ 
erwise exist, will be reversed by the 
supreme court on writ of error where, 
since the trial of the case In the 
court below, the statute in question 
has been held unconstitutional by 
the highest state court. 

U.S.—^Metzger Motor Car Co. v. Par¬ 
rott, Mich., 34 S.Ct. 676, 833 U.S. 
86, 68 L.Ed. 837. 
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28. U.S.—^American Surety Co. of 
New York v. Bankers' Savings & 
Loan Ass'n of Omaha, Neb., C.C.A. 
Neb., 67 P.2d 803, certiorari denied 
64 S.Ct. 529, 291 U.S. 678, 78 L Ed. 
1066—Minneapolis Steel & Machin¬ 
ery Co. V. Federal Surety Co., C C. 
A.MInn., 34 F.2d 270—Pacific Amer¬ 
ican Fisheries v. Hoof, C.C^.A. 
Wash., 291 F. 306, certiorari denied 
Paoifle American Fisheries v. Hoof, 
44 S.Ct. 38, 263 U.S. 712, 68 l..Ed. 
620. 

£9. U.S.—^Vandenbark v. Owens-Illi¬ 
nois Glass Co., Ohio, Cl S.Ct. 347, 
811 U.S. 638, 85 L.Ed. 327. 

Futrall V. Bartee, D.C.Aik., 28 
F.Supp. 495. 

Coustruotlou of statute 
Where state supreme court con¬ 
strued amendment to state .'^lutute 
subsequent to court of appeal,'^’ de¬ 
cision remanding case to district 
court and prior to district court’s 
final determination of the ca.^e, the 
district court’s disposition of the case 
would be governed by the state su¬ 
preme court's construction of amend¬ 
ment and not by court of appeals' 
construction. 

U.S.—^Nelson v. Westland Oil Co., D. 

C. N.D., 96 F.Supp. 656. 

30. U.S.—^Minneapolis Steel & Ma¬ 
chinery Co. V. Federal Surety Co., 

D. C.Mlnn., 22 F.2d 712, affirmed, C. 
C.A.. 34 F.2d 270. 

31. U.S.—Southern Bell Telephone & 
Telegraph Co. v. Louisiana Public 
Service Commission, D.C.La., 80 F. 
Supp. 248. 
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term because of a subsequent ruling of a state court 
has been held erroneous.^^ 

The effect of federal decisions as precedents after 
a conflicting state decision has been rendered is 
considered infra § 180. 

§ 180. Federal Decision Prior to State De¬ 
cision 

a. In general 

b. Construction of state constitutions and 

statutes 


FEDERAL COURTS §§ 179-180 

a. In General 

Where there It no precedent In the etate court deel- 
eione on the matter In Issue, a federal court must decide 
for Itself a question arising under state law on the basis 
of what It believes the law to be In the state or what 
It believes the state highest court will ultimately de¬ 
clare the law to be; and prior federal decisions on a 
question in which state law is controlling must not be 
followed if In conflict with state decisions subsequently 
rendered. 

As a general rule, in the absence of any precedent 
in the state court decisions, a federal court must 
decide for itself a question arising under state 
law,33 on the basis of what it believes the law to be 


82. U.S.—Woods Bros. Const. Co. ▼. 
Yankton County, S. D., C.C.A.S.D., 
64 F.2d 304, 81 A.L.R. 300. 

33. U.S.—^Driscoll v. Edison Light 
& Power Co., Pa., 59 S.Ct. 716, 307 

U. S. 104, 83 L.Ed. 1134, rehearing 
denied Driscoll v. Edison Light & 
Power Co., 69 S.Ct. 831, 307 U.S. 
660. 83 L.Ed. 1529. 

Bittner v. Little, C.A.Pa., 270 F. 
2d 286—Burgess v. Montgomery 
Ward & Co., C.A.Kan.. 264 F.2d 
496—Polk County, Ga. v. Lincoln 
Nat. Life Ins. Co., C.A.Ga., 262 F. 
2d 486—Harlow v. Ryland, C.A. 
Ark., 172 F.2d 784—Daily v. Parker, 
C.C.A.I11., 162 P.2d 174, 162 A.L.R. 
819 —Boston Casualty Co. v. Bath 
Iron Works, C.C.A.Mo., 136 P.2d 31 
—^Wilson V. Massengill, C.C.A. 
Tenn., 124 F.2d 666, certiorari de¬ 
nied 62 S.Ct. 1274, 316 U.S. 686, 86 
L.Ed. 1768—Order of United Com¬ 
mercial Travelers of America v. 
Sevier, C.C.A.Mo., 121 F.2d 660— 
Maryland Casualty Co. v. Cossetty, 
C.C.A.Tenn., 119 F.2d 602—Egyptian 
Supply Co. v. Boyd, C.C.A.Ky., 117 
F.2d 608—^Princess Garment Co. v. 
Fireman’s Fund Ins. Co. of San 
Francisco, Cal., C.C.A.Ohio, 115 F. 
2d 880—^Magnolia Petroleum Co. 

V. Thompson, C.C.A.Mo., 106 P.2d 
217, certiorari denied Thompson v. 
Magnolia Petroleum Co., 60 S.Ct. 
180, 308 U.S. 613, 84 L.Ed. 613, and 
reversed on other grounds 60 S.Ct. 
628, 309 U.S. 478, 84 L.Ed. 876— 
Terry v. New York Life Ins. Co., 
C.C.A.MO., 104 F.2d 498—Malloy v. 
New York Life Ins. Co., C.C.A.N.H., 
103 F.2d 439, certiorari denied 60 
S.Ct. 86, 308 U.S. 572, 84 L.Ed. 480 
—^Mutual Benefit Health & Accident 
Ass'n v. Bowman, C.C.A.Neb., 99 
P.2d 866, certiorari denied 69 S.Ct. 
485, 306 U.S. 637, 83 L.Ed. 1038— 
Brainard v. Commissioner of Inter¬ 
nal Revenue, C.C.A., 91 P.2d 880, 
certiorari dismissed 68 S.Ct. 748, 
803 U.S. 666, 82 L.Ed. 1122—Rein- 
gold V, New York Life Ins. Co., C. 
C.A.Or., 85 F.2d 776—Henry W. 
Putnam Memorial Hospital v. Al¬ 
len, C.C.A.Vt., 34 F.2d 927—First 
Sav. Bank & Trust Co. of Albuquer¬ 


que, N. M., V. Stuppi, C.C.A.N.M., 2 
F.2d 822. 

Hanseman v. Hamilton, D.C.Colo., 
176 F.Supp. 371—^Reserve Min. Co. 
V. Mesabl Iron Co., D.C.Mlnn., 172 
F.Supp. 1—City of Stockton v. 
Miles & Sons. Inc., D.C.Cal., 165 
F.Supp. 654—In re William Dun¬ 
can & Son, D.C.Cal., 165 F.Supp. 169 
—Simmons v. Broomflold, D.C.Ark., 
163 F.Supp. 268—^Petri v. Rhein, 
D.C.Ill., 162 F.Supp. 834—Gorman 
r. Transocean Air Lines, D.C.Conn., 
168 F.Supp. 339—Rank v. Krug, D. 
C.Cal., 142 F.Supp. 1—Brewster v. 
Boston Herald-Traveler Corp., D.C. 
Me., 141 F.Supp. 760—Henkel v. 
Metropolitan Life Ins. Co., D.C.N. 
C., 134 F.Supp. 687, affirmed, C.A., 
234 P.2d 69—Poxbilt, Inc. v. Citi¬ 
zens Ins. Co. of N. J., D.C.Iowa, 128 
F.Supp. 694, affirmed, C.A., 226 P.2d 
641—Sterling Drug v, Anderson, D. 
C.Tenn., 127 F.Supp. 611—Davis v. 
Smith, D.C.Pa., 126 F.Supp. 497, af¬ 
firmed, C.A., 263 F.2d 286—^In re 
Steele, D.C.N.C., 122 F.Supp. 948— 
Forsgren v. Gillioz, D.C.Ark., 110 
F.Supp. 647—^Reid v. Doubleday & 
Co., D.COhio, 109 F.Supp. 364— 
Russick V. Hicks, D.C.Mich., 85 F. 
Supp. 281 — U. S. V. Layton, D.C. 
Fla., 68 F.Supp. 247—U. S. v. Cer¬ 
tain Parcels of Land in Riverside 
County, Cal., D.C.Cal., 67 F.Supp. 
780—^Hodges v. Johnson, D.C.Vo., 
62 F.Supp. 488—^Dorman v. John 
Hancock Mut. Life Ins. Co. of Bos¬ 
ton, Mass., D.C.Cal., 26 F.Supp. 889, 
affirmed, C.C.A., John Hancock Mut. 
Life Ins. Co. of Boston, Mass. v. 
Dorman, 108 F.2d 220—Committee 
for Industrial Organization v. 
Hague, D.C.N.J., 25 F.Supp. 127, 
modified on other grounds, C.C.A., 
Hague v. Committee for Industrial 
Organization, 101 F.2d 774, modi¬ 
fied on other grounds 69 S.Ct. 954. 
307 U.S. 49G, 83 L.Ed. 1423—New 
York Life Ins. Co. v. Ruhlln, D.C. 
Pa., 25 F.Supp. 66—In re Pheenix 
Hotel Co., Lexington, D.C.Ky., 13 
F.Supp. 229, affirmed, C.C.A., 83 P. 
2d 724, certiorari denied Security 
Trust Co. V. Baker, 67 S.Ct. 31, 
299 U.S. 668, 81 L.Ed. 418—Ameri¬ 
can Nat. Bank & Trust Co. v. U. S. 
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Fidelity & Guaranty Co., D.C.Ala., 
7 F.Supp. 678. 

Iowa.—Robertson v. Roe, 213 N.W. 

422. 203 Iowa 654. 

26 C.J. p 703 note 76. 

DlAonlty 

Federal court may not avoid deci¬ 
sion of disputed questions of state 
law on which there is no authority 
merely because interpretation of that 
law is difficult and involved. 

U.S.—Meredith v. City of Winter 
Haven, Fla., 64 S.Ct. 7. 320 U.S. 
228, 88 L.Ed. 9, certiorari denied 
65 S.Ct. 43, 323 U.S. 738, 89 L.Ed. 
692. 

B. J. Van Ingen & Co. v. Burling¬ 
ton County Bridge Commission, D. 
C.N.J., 83 F.Supp. 778. 

CouslderatloA of question after re¬ 
mand 

Where Judgment of circuit court 
of appeals affirming decree for de¬ 
fendant, in suit to cancel reinstate¬ 
ment of life policy, on cross bill 
seeking payment of monthly disabil¬ 
ity benefits, was reversed by supreme 
court on ground that question of lia¬ 
bility of insurer should have been de¬ 
termined according to applicable prin¬ 
ciples of state law rather than gen¬ 
eral law, and circuit court of appeals 
on remand of the cause afforded coun¬ 
sel opportunity to file briefs on ap¬ 
plicable state law, but it appeared 
that precise question had never been 
presented to state court, circuit court 
of appeals would consider question by 
exercising independent Judgment. 

U.S.—^New York Life Ins. Co. v. Jack- 
son, C.C.A.I11., 98 F.2d 950, certio¬ 
rari denied 69 S.Ct. 108, 305 U.S. 
640. 83 L.Ed. 413. 

Oonenrreut Jurisdlotloa 
Where concurrent Jurisdiction ex¬ 
ists as to federal and state courts, 
federal courts must rule on substan¬ 
tive state law even though state 
courts may later take a view to con¬ 
trary. 

U.S.—State of California, Dept, of 
Employment v. Fred 8. Renauld it 
Co., C.A.Cal., 179 F.2d 606. 

▲ward of iaterost 

In absence of an authoritative state 
decision to the contrary, federal 
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in the state, or what it believes the state highest 
court will ultimately and authoritatively declare 
the law to be.^^ While it has been held that the 
federal court need not engage in mere speculation as 
to how the state court would decide the question,*® 
the rule has also been stated that the court must 
decide the applicable law by examining all available 
data and materials with respect to what the state 
tribunal would probably decide under the facts,*®-® 


and it will follow analogous state court decisions 
which clearly show the law to be applied, as stated 
supra § 176. 

If the law applicable to the case cannot be as¬ 
certained from authoritative data within the state, 
the federal court will look to the same sources which 
a court of the state would scan if presented with 
the question.*®-^® So, the federal court will exam¬ 
ine decisions of other state courts on the subject,*® 


court, in its sound discretion, can 
award interest, or its equivalent, as 
an element of damages, even on an 
unliquidated demand. 

U.S.—Buchanan v. Leonard, D.C.C 0 I 0 ., 
127 F.Supp. 120. 

34. U.S.—Davis v. Smith, C.A.Pa., 
263 P.2d 286~Wells v. J. C. Penney 
Co., C.A.Or., 250 F.2d 221—Rayo- 
nier, Inc. v. Bryan, G.A.Fla., 249 F. 
2d 405—Young v. Aeroil Products 
Co., C.A.Cal., 248 F.2d 185—Fisher 
V. Firemen’s Fund Indem. Co., C.A. 
Kan., 244 F.2d 194—^Kirby Lumber 
Corp, v. Laird, C.A.Tex., 231 F.2d 
812—^Woolley v. Standard Oil Co. 
of Texas, C.A.Tex., 230 F.2d 97— 

U. S. V. Jones, C.A.Kan., 229 F.2d 
84, certiorari denied 76 S.Ct. 835, 
861 U.S. 939, 100 L.Ed. 1466—Jack- 
son V. Flohr, C.A.Wash., 227 F.2d 
607, certiorari denied 76 S.Ct. 322, 
350 U.S. 947, 100 L.Ed. 826—Hanna 

V. Safeway Stores, C.A.Cal., 223 F. 
2d 858—Compania Engraw Commer¬ 
cial E. Industrial S. A. v. Schen- 
ley Distillers Corp„ C.A.Cal., 181 F. 
2d 876—Llnkenhoger v. Owens, C. 
A.La.. 181 F.2d 97—Hughes v. Mu¬ 
tual Life Ins. Co. of New York, C.A. 
Ariz., 180 F.2d 642—Jackman v. 
Equitable Life Assur. Soc. of U. 
S., C.C.A.Pa., 146 F.2d 945—Boston 
Casualty Co. v. Bath Iron Works 
Corp., C.C.A.Me., 136 F.2d 31—Mary¬ 
land Casualty Co. v. Cassetty, C.C. 
A.Tenn., 119 F.2d 602—New Eng¬ 
land Mut. Life Ins. Co. v. Mitchell, 
C.C.A.Va., 118 F.2d 414, certiorari 
denied Mitchell v. New England 
Mut. Life Ins. Co., 62 S.Ct. 60. 314 
U.S. 629, 86 L.Ed. 606—^Egyptian 
Supply Co. V. Boyd, C.C.A.Ky., 117 
F.2d 608—Princess Garment Co. v. 
Fireman’s Fund Ins. Co. of San 
Francisco, Cal., C.C.A.Ohio, 116 F. 
2d 380—De Long v. Jefferson Stand¬ 
ard Life Ins. Co., C.C.A.Fla., 109 
F.2d 585, certiorari denied Jefferson 
Standard Life Ins. Co. v. De Long, 
60 S.Ct. 1081, 310 U.S. 635, 84 L.Ed. 
1406—Malloy v. New York Life Ins. 
Co., C.C.A.N.H., 103 F.2d 439, cer¬ 
tiorari denied 60 S.Ct. 86, 308 U.S. 
672. 84 L.Ed. 480. 

Fairvlew Farms, Inc. v. Reyn¬ 
olds Metals Co., D.C.Or., 176 F.Supp. 
178—Pastorelli v. Associated En¬ 
gineers, Inc., D.C.R.I., 176 F.Supp. 
169—Fitch V. Firestone, D.C.R.I., 
173 F.Supp. 131—Mayronne Mud & 


Chemical Corp. v. T-W Drilling 
Co., D.C.La., 168 F.Supp. 800—Haas 
v. Haas, D.C.Del., 165 F.Supp. 701 
—Menneti v. Evans Const. Co., D.C. 
Pa:, 160 F.Supp. 372, reversed on 
other grounds, C.A., 269 F.2d 367— 
Wright v. Walling, D.C.Ark., 159 
F.Supp. 190—Bostick v. Smoot Sand 
& Gravel Corp., D.C.Md., 154 F. 
Supp. 744—^Evans v. Pennsylvania 
R. Co., D.C.Del., 154 F.Supp. 14— 
Goodman v. Quaker City Fire & 
Marine Ins. Co., D.C.Mass., 141 F. 
Supp. 61, vacated on other grounds, 

C. A., 241 F.2d 432—Prudential Ins. 
Co. of America v. Williams, D.C. 
La., 139 F.Supp. 202, affirmed, C.A., 
242 F.2d 63—Big State Barging Co. 
v. Calmes. D.C.La., 138 F.Supp. 891 
—Eastern Motor Exp. v. Espen- 
shade, D.C.Pa., 138 F.Supp. 426— 
Schmieding v. American Farmers 
Mut. Ins. Co., D.C.Neb., 138 F.Supp. 
167—Russo V. Merck & Co., D.C.R.I., 
138 F.Supp. 147—^Jacobs v. Cam¬ 
den Fire Ins. Ass’n, D.C.Pa., 135 F. 
Supp. 837—Insurance Research 
Service v. Associates Finance Corp., 

D. C.Tenn., 134 F.Supp. 54—^McAfee 
V. Cargill, Inc.. D.C.Cal., 121 F. 
Supp. 5—^Anderson v. Hearst Pub. 
Co., D.C.Cal., 120 F.Supp. 850— 
Marquardt v. U. S., D.C.Cal., 116 
F.Supp. 160—Beck v. F. W. Wool- 
worth Co., D.C.Iowa, 111 F.Supp. 
824—^Renault v. L. N. Renault & 
Sons, D.C.Pa., 90 F.Supp. 630, re¬ 
versed on other grounds, C.A., 188 
F.2d 317—Griswold v. Dixie Found¬ 
ry Co., D.C.Tenn., 79 F.Supp. 79— 
Leeds, Inc. v. .Etna Casualty & 
Surety Co., D.C.Md., 40 F.Supp. 966 
—Sampson v. Welch, D.C.Cal., 23 
F.Supp, 271. 

35. U.S.—Borg v. Boas, C.A.Idaho, 
231 F.2d 788—State Mut. Life As¬ 
sur. Co. of Worcester, Mass. v. 
Fleischer, C.A.M 0 ., 186 F.2d 358— 
New England Mut. Life Ins. Co. 
V. Mitchell, C.C.A.Va., 118 F.2d 414, 
certiorari denied Mitchell v. New 
England Mut. Life Ins. Co., 62 S. 
Ct. 60, 314 U.S. 629, 86 L.Ed. 606. 

Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co., D.C.N.Y., 158 F.Supp. 
153. 

Concept of proper rule 

Where there has been no decision 
by state court on the precise ques¬ 
tion of state law before federal court, 
federal court would not be required 
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to depart from its concept of proper 
common-law rule to be applied in 
state by speculating as to what state 
courts might decide in light of their 
decisions on questions somewhat anal¬ 
ogous. 

U.S.—Barnes Coal Corporation v. Re¬ 
tail Coal Merchants Ass’n, C.C.A. 
Va., 128 F.2d 645. 

35.5 U.S.—Schmieding v. American 
Farmers Mut. Ins. Co., D.C.Neb., 138 
F.Supp. 167—Old Colony Ins. Co. 
v. T.ampert, D.C.N.J., 129 F.Supp. 
646, affirmed, C.A., 227 F.2d 620— 
Sterling Drug v. Anderson, D.C. 
Tenn., 127 F.Supp. 611—Cooney v. 
Moornaw, D.C.Neb., 109 F.Supp. 448 
—Karagiannis v. Shaffer, D.C.Pa., 
96 F.Supp. 211—^Wilmington Trust 
Co. v. Mutual Life Ins. Co. of N. Y., 
D.C.Del., 76 F.Supp. 660, affirmed, 

C. A., 177 F.2d 404, certiorari de¬ 
nied 70 S.Ct. 665, 339 U.S. 931, 94 
L.Ed. 1351—Stafford v. Roadway 
Transit Co., D.C.Pa., 70 F.Supp. 
655, motion refused 73 F.Supp. 458, 
affirmed in part and reversed in 
part on other grounds, C.C.A., 165 
F.2d 920—^Wilmington Trust Co. v. 
Mutual Life Ins. Co. of N. Y., D.C. 
Del., 68 F.Supp. 83—Goldman v. 
Postal Telegraph, D.C.Del., 62 F. 
Supp. 763—^American Surety Co. of 
New York v. Bank of California, 

D. C.Or., 44 F.Supp. 81, affirmed, C. 
C.A., 133 F.2d 160. 

State of Maryland, to Use of 
Carson v. Acme Poultry Corp., D. 
C.Del., 9 F.R.D. 687—Savada Bros. 
V. Conville, D.C.Pa., 8 F.R.D. 127. 
D.C.—Smith v. Pennsylvania Central 
Airlines Corp., D.C., 76 F.Supp. 940, 
6 A.L.R.2d 621. 

Oonstruetioa. of will 
If supreme court of Oregon has 
not spoken on questions arising in 
construction of a will dealing with 
realty situated in Oregon, federal 
court, in construing will, must fol¬ 
low principles which state court 
would have applied if cause had been 
presented there. 

U.S.—Howell v. Deady, D.C.Or., 48 F. 
Supp. 104. 

35.10 U.S.—Steinberg v. Hardy, D.C. 
Conn., 90 F.Supp. 167. 

36. U.S.—Yost v. Morrow, C.A.Ida¬ 
ho, 262 F.2d 826—Herrick v. Sayler, 
C.A.Ind., 245 F.2d 171—Taylor v. 
Fee, C.A.I11., 233 F.2d 261. affirmed 
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although they are not necessarily binding ;36 .b and it I of that state.^^ Also, the federal court may look to 
may take the generally recognized rule to be the law | the general law as being the most persuasive datum 


77 S.Ct. 1037, 353 U.S. 553, 1 L.Ed. 
2d 1034—^Western Sprlnsr Service 
Co. V. Andrew, C.A.Colo., 229 P.2d 
413—State Mut. Life Assur. Co. 
of Worcester, Mass. v. Fleischer, 
C.A.Mo., 186 P.2d 358—Fargo Glass 
& Paint Co. v. Globe Am, Corp., 
C.C.A.I11., 161 F.2d 811—Vanden- 
bark v. Busiek, C.CJL.I11., 126 F. 
2d 893—Crab Orchard Improvement 
Co. V. Chesapeake & O. By. Co., C. 

C. A.W.Va., 115 F.2d 277, certiorari 
denied 61 S.Ct. 807, 312 U.S. 702, 
85 L.Ed. 1135—Schwager v. Schwag- 
er, C.C.A.Wis., 109 F.2d 764. 

Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co., D.C.N.Y., 168 F.Supp. 
163—Freestone v. Prudential Ins. 
Co. of America. D.C.Iowa, 139 F. 
Supp. 665—^Firemen’s Ins. Co. of 
Newark, N. J. v. Chicago, St. P., 
M. & O. Ry. Co., D.C.Neb., 116 F. 
Supp. 289, appeal dismissed, C.A., 
211 F.2d 681—^Kinard v. Mutual 
Ben. Health & Acc. Ass’n of Oma¬ 
ha, Neb., D.C.Ark., 108 F.Supp. 780 
—Britton V. Harrison Const. Co., 

D. C.W.Va., 87 F.Supp. 406—Ells¬ 
worth V. Brattleboro Retreat, D.C. 
Vt., 68 F.Supp. 706—Huntington 
Cab Co, V. American Fidelity & 
Cas. Co., D.C.W.Va., 63 F.Supp. 939, 
reversed on other grounds, C.C.A., 
165 F.2d 117—McCoy v. United Gas 
Public Service Co., D.C.La., 67 F. 
Supp. 444—Simmons v. Simmons, 
D.C.S.C., 41 F.Supp. 645. 

Belatioa to collateral material 

In default of controlling state au¬ 
thority construing state statute, fed¬ 
eral district court must endeavor to 
estimate the state’s position by a 
survey of decisions arising elsewhere, 
of more or less instructive signifi¬ 
cance, in proper relation to collateral 
state material of either legislative 
or judicial origin. 

U.S.—Stevenson v. Richardson Coun¬ 
ty, Neb., D.C.Neb., 9 F.R.D. 437. 
State practice 

Where exemption clause of life 
policy, which was to be construed 
under Missouri law, had not been con¬ 
sidered by Missouri courts, author¬ 
ities from other jurisdictions could 
be consulted in accordance with Mis¬ 
souri practice. 

U.S.— Kansas City Life Ins. Co. v. 

Wells, C.C.A.N.D., 133 F.2d 224. 
Conflicting decisions elsewhere 

(1) Where courts of state in which 
federal court is located have not 
passed on Question involved, federal 
court may choose to follow one group 
of conflicting decisions elsewhere 
rather than the other, following the 
one appealing more to court’s sense 
of justice and right. 

U S —Kataoka v. May Department 
Stores Co., D.C.Cal., 28 F.Supp. 3, 
reversed on other grounds, C.C.A., 


Takashi v. May Department Stores 
Co., 115 P.2d 621, certiorari denied 
May Department Stores Co. v. Ta¬ 
kashi Kataoka, 61 S.Ct. 739, 812 
U.S. 700, 85 L.Ed. 1134. 

(2) Where state law is silent on 
a question and there is a conflict of 
decisions in other jurisdictions, the 
federal court construing the law of 
the state will assume that the state 
court would follow the weight of au¬ 
thority. 

U.S.—U. S. V. Jones, C.A.Kan., 229 P. 
2d 84, certiorari denied 76 S.Ct. 836, 
351 U.S. 939, 100 L.Ed. 1466. 
Frosiimptloa as to law of f onim 

(3) Where there was an absence of 
Alaska case law applicable to the 
questions Involved, it would be pre¬ 
sumed that the law to be applied 
would be that of the forum. 

U.S.—^Vigderman v. U. S., D.C.Pa., 
176 F.Supp. 802. 

(2) In suit to cancel double in¬ 
demnity and disability provisions 
from life policies delivered in Ohio, 
the law of Ohio would be presumed 
to be the same as the law of the for¬ 
um in absence of authoritative state¬ 
ment of law of Ohio on the subject. 
U.S.—^New York Life Ins. Co. v. 

Ruhlln, D.C.Pa.. 25 F.Supp. 66. 
Worm policy 

In action in federal district court 
in Maryland on Are policies which 
were of the New York standard form 
and which were issued to Maryland 
insured on Maryland property, an in¬ 
terpretation by the New York court 
of appeals would be entitled to great 
weight and consideration. 

U.S.—Oriole Paper Box Co. v. Reli¬ 
ance Ins. Co., D.C.Md., 163 F.Supp. 
264. 

36.5 U.S.—Thomas v. Mutual Ben. 
Health & Acc. Ass’n, D.C.N.Y., 123 
F.Supp. 167, affirmed, C.A., 220 F. 
2d 17. 

37. U.S.—Brownell v. Suehiro, C.A. 
Hawaii, 206 F.2d 892, certiorari de¬ 
nied Suehiro v. Brownell, 74 S.Ct. 
617, 347 U.S. 920, 98 L.Ed. 1076— 
Pierce v. Ford Motor Co., C.A.Va., 
190 F.2d 910, certiorari denied 72 
S.Ct. 178, 342 U.S. 887, 96 L.Ed. 666 
—^Anderson v. Linton, C.A.I11., 178 
F.2d 304—^Abbott v. Arkansas Util¬ 
ities Co., C.C.A.Ark., 166 F.2d 339 
—Barnes Coal Corporation v. Re¬ 
tail Coal Merchants Ass’n, C.C.A. 
Va., 128 F.2d 646—Seaboard Mut. 
Casualty Co, v. Profit, C.C.A.Md., 
108 F.2d 697, 126 A.L.R. 1105—Col¬ 
lins V. Streitz, C.C.A.Ariz., 95 P.2d 
430, certiorari denied 59 S.Ct. 67, 
805 U.S. 608, 83 L.Ed. 387. 

Hudson V. American Oil Co., D.C. 
Va., 162 F.Supp. 757—Vlehweg v. 
Mountain States Tel. & Tel. Co., 
D.C.Idaho, 141 F.Supp. 848—Herr 
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V. Holohan, D.C.Md., 131 F.Supp. 
777—Hadden v. U. S., Ct.Cl., 130 
F.Supp. 610—Jones v. Kinney, D.C, 
Mo., 113 F.Supp. 923—Beck v, F. 

W. Woolworth Co., D.C.Iowa, 111 
F.Supp. 824—Great Am. Indem. Co. 
of N. Y. v. Garrison, D.C.Wash., 76 
F.Supp. 811—Combs v. Equitable 
Life Ins. Co. of Iowa, D.C.Va., 34 
F.Supp. 1002, affirmed, C.C.A., 120 
F.2d 432—Travelers Ins. Co. v. 
Wilkins, D.C.Fla., 33 F.Supp. 117, 
reversed on other grounds, C.C.A., 
Wilkins v. Travelers Ins. Co., 117 
F.2d 646, certiorari denied Travelers 
Ins. Co. V. Wilkins, 61 S.Ct. 1089, 
813 U.S. 576, 86 L.Ed. 1633. 

Hubbard v. Missouri Pac. R. Co., 
D.C.Ark., 288 F. 946. 

Assiimptloa 

(1) Where there was no decision 
of Arkansas courts exactly in point 
in action for malicious prosecution 
against municipal officers, court of 
appeals would assume that Arkansas 
law on issue of official Immunity 
was in harmony with law in other 
jurisdictions. 

U.S.—Springfield v. Carter, C.A.Ark., 
175 F.2d 914. 

(2) In absence of Illinois author¬ 
ity on the question, the federal court 
would assume without deciding that 
on dissolution of nonprofit Illinois 
corporation, the title to Its property 
passed to its members as tenants in 
common. 

U.S.—In re Midwest Athletic Club, 
C.C.A.I11., 161 F.2d 1005. 
Bestatemeat of laws 
Where state case law is In accord 
with the general principles of equity 
relating to restitution, in ab.Mpnce of 
local authority to the contrary. Unit¬ 
ed States district court may rely on 
the restatement of the law of restitu¬ 
tion as evidence of the state law. 

U.S.—Twohlg V. Lawrence Warehouse 
Co., D.C.Iowa, 118 F.Supp. 322, va¬ 
cated on other grounds, C.A., 224 
F.2d 493. 

Ooafilot of laws 

In action in federal district court 
in one state involving a transaction 
occurring in another state, in ab¬ 
sence of a state decision on point in¬ 
volved, federal court would apply 
general rules of conflict of laws. 

U.S.—Smyth Sales v. Petroleum Heat 
& Power Co., C.C.A.N.J., 128 F.2d 
697. 

Contracts 

Where local law was applicable, 
but there was not any local decision 
on question involved, court of ap¬ 
peals could assume that Vermont 
law accorded with general principles 
of law of contracts as applied to 
such question. 

U.S.—Marchessault v. National 
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available for ascertaining pertinent local law®^-^ 
or it may make its decision on principle.37.io a 
decision from another jurisdiction which the appel¬ 
late court of the state of the forum has cited and 
followed may be accepted as authoritative.37.i6 

In some circumstances, in the absence of state 


decisions, the federal court may follow the rule es¬ 
tablished by federal decisions.^* On the other hand, 
prior federal decisions on a question in which state 
law is controlling must not be followed if they are in 
conflict with state decisions subsequently rendered,39 
although before this rule was definitely established 


Grange Mut. Liability Co., aA.Vt.. 
229 F.2d 698. 

Btaadard f onn policy 

Where phraseology of a lire con¬ 
tribution clause appearing in Massa¬ 
chusetts standard form policy was 
similar to that employed In New York 
standard form lire policy, in absence 
of any Massachusetts precedent con¬ 
cerning its construction, interpreta¬ 
tion given to it by courts of New 
York and of other states where it 
was in issue would be given great 
weight by court of appeals. 

U.S.—Goodman v. Quaker City Fire 
& Marine Ins. Co., C.A.Mass., 264 
F.2d 844. 

37.5 U.S.—Lee ▼. Jenkins Bros., C. 
A.Conn., 268 F.2d 367—^Mansdeld 
Hardwood Lumber Co. v. Johnson, 
C.A.La., 268 F.2d 317—Fair v. U. 
S., C.A.Tex., 234 F.2d 288—Ameri¬ 
can Photographic Pub. Co. v. Ziff- 
Davis Pub. Co., G.C.A.I11., 135 F.2d 
669—Adam Hat Stores v. Lefco, 
C.C.A.Pa., 134 F.2d 101—Hornsteln 
V. Kramer Bros. Freight Lines, C. 

C. A,Pa., 133 P.2d 143—Zephyr Amer¬ 
ican Corp. V. Bates Mfg. Co., C.C.A. 
N.J., 128 F.2d 380. 

Hanseman v. Hamilton, D.C.Colo., 
176 F.Supp. 371—^Herr v. Holohan, 

D. C.Md., 131 F.Supp. 777—Kata 
Drug Co. V. Katz, D.C.Mo., 89 F. 
Supp. 628, affirmed, C.A., 188 F.2d 
696—Britton v. Harrison Const. Co., 
D.aW.Va., 87 F.Supp. 405—New 
Amsterdam Cas. Co. v. Baker, D.C. 
Md., 74 F.Supp. 809—Connecticut 
Indem. Co. v. Lee, D.C.Mass., 74 
F.Supp. 363, affirmed, C.C.A., 168 F. 
2d 420—Richard Paul, Inc., v. Un¬ 
ion Imp. Co., D.C.Del., 69 F.Supp. 
262—Chidcster v. City of Newark, 
D.C.N.J.. 68 F.Supp. 787, affirmed, 
C.C.A., 162 F.2d 598—Stinson v. 
Edgemoor Iron Works, D.C.Del., 53 
F.Supp, 864—Grismer v. Merger 
Mines Corp., D.C.Wash., 43 F.Supp. 
990, modified on other grounds, C. 
C.A., Merger Mines Corp. v. Gris¬ 
mer, 137 F,2d 336, certiorari de¬ 
nied 64 S.Ct. 261, 320 U.S. 794, 88 
L.Ed. 478. 

Common law 

In diversity action, in which no 
federal question was involved and 
the highest state court had not spoken 
on the subject in Issue, federal court 
was bound to look to the common 
law,as declared by the state courts of 
the country. 

U.S.—Werthan Bag Corp. v. Agnew, 
CJLTenn., 202 F.2d 119. 


Firemen's Ins. Co. of Newark, 
N. J. V. Chicago, St. P., M. & O. 
Ry. Co.. D.C.Neb., 116 F.Supp. 289, 
appeal dismissed, C.A., 211 F.2d 
581. 

Lexicographers 

Where phrase in insurance policy 
executed in Idaho had not been sub¬ 
ject to Judicial interpretation by Ida¬ 
ho state court, federal district court 
would look to lexicographers for en¬ 
lightenment as to meaning of phrase. 
U.S.—Nichols & Thompson Core 
Drilling Co. v. Homeland Ins. Co. 
of America, D.C.Idaho, 148 F.Supp. 
260. 

English oases 

In absence of precedent, English 
cases not inconsistent with princi¬ 
ples of Maryland decisions on the 
same subject would be followed. 

U.S.—MacBryde v. Burnett, D.C.Md., 
46 F.Supp. 461, reversed on other 
grounds, C.C.A., Parker v. Mac¬ 
Bryde, 182 P.2d 932, certiorari de¬ 
nied 63 S.Ct. 859. 318 U.S. 779, 87 
L.Ed. 1147, and MacBryde v. Da- 
vidge, 63 S.Ct. 859, 318 U.S. 779, 87 
L.Ed. 1147. 

37.10 U.S.—Fisher v. American Nat. 
Ins. Co., C.A.Pa., 241 F.2d 176— 
Capitol Records v. Mercury Rec¬ 
ords Corp., C.A.N.Y., 221 P.2d 667. 

Scruggs V. Meredith, D.C.Hawall, 
134 F.Supp. 868, reversed on other 
grounds, C.A, 244 F.2d 604. 

Sound prtnoiples 

Where questions Involved in con¬ 
struction of Illinois deed had never 
been passed on by Illinois court, fed¬ 
eral court was not precluded from 
deciding case on sound principles and 
precedents. 

U.S.—Midwest-Radiant Corp. v. Hent- 
ze, C.A.I11., 171 F.2d 635, certiorari 
denied 69 S.Ct 881, 336 U.S. 952, 93 
L,Ed. 1107. 

Decision on juristio reasoning 
U.S.—^Wilson V. Massengill, C.C.A. 
Tenn., 124 F.2d 666, certiorari de¬ 
nied Massengill v. Wilson, 62 S. 
Ct 1274, 316 U.S. 686, 86 L.Ed. 
1758. 

37.15 U.S.—^King v. Yancey, C.C.A. 
Nev., 147 F.2d 379. 

38. U.S.—^Inland Container Corp. v. 
Atlantic Coast Line R. Co., C.A.Fla., 
266 F.2d 867—Cooney v. Cooper, C. 

C. A.MO., 143 F.2d 312-Seaboard 
Surety Co. v. First Nat. Bank & 
Trust Co. in Sioux Falls, C.C.A.S. 

D. , 121 F.2d 288—^American Nat. 
Ins. Co. of Galveston, Tex. v. Belch, 
C.C.A.Va., 100 F.2d 48—Hagan & 
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Cushing Co. V. Washington Water 
Power Co., C.C.A.Idaho, 99 F.2d 614 
—Cass Bank & Trust Co. v. Shee¬ 
han, C.C.A.MO., 97 F.2d 935—Boden- 
heimer v. Confederate Memorial 
Ass'n, C.C.A.Va., 68 F.2d 607, cer- 
tioraH denied 64 S.Ct 643, 292 U. 
S. 629, 78 L.Ed. 1483—Town of 
Clayton v. Colorado & S. Ry. Co., 

C. C.A.N.M., 61 F.2d 977, 82 A.L.R. 
417. 

Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co., D.C.N.Y., 168 F.Supp. 
153—Miller v. Ashton, D.C.Idaho, 
155 F.Supp. 417—^Freestone v. Pru¬ 
dential Ins. Co. of America, D.C. 
Iowa, 139 F.Supp. 666—Seaboard 
Sur. Co. V. State of North Dakota, 

D. C.N.D., 94 F.Supp. 177—Strika v. 
Holland America Line, D.C.N.Y., 90 
F.Supp. 634, affirmed, C.A. Strika 
V. Netherlands Ministry of Traffic, 
185 F.2d 565, certiorari denied Neth¬ 
erlands Ministry of Traffic v. 
Strika, 71 S.Ct 614, 341 U.S. 904, 96 
L.Ed. 1348—Britton v. Harrison 
Const. Co., D.C.W.Vo., 87 F.Supp. 
405—Delano v. Ives, D.C.Pa., 40 F. 
Supp. 672—Bowen v. New York 
Life Ins. Co., D.C.Mo., 33 F.Supp. 
706, affirmed, C.C.A., 117 F.2d 298, 
certiorari denied 61 S.Ct 1102, 313 

U. S. 683, 86 L.Ed. 1539—Cline v. 
Southern Ry. Co., D.C.N.C., 31 F. 
Supp. 667, reversed on other 
grounds. C.C.A., 116 P.2d 907—Now 
York Life Ins. Co. v. Ruhlin, D.C. 
Pa., 26 F.Supp. 66. 

In re Ballard, D.C.Tex., 279 F. 
674—In re Davies, D.C.Tenn., 256 
F. 62. 

Supreme ooort 

In absence of controlling state stat¬ 
utes or decisions on point Involved, 
decision of United States Supreme 
Court would bo followed as the con¬ 
trolling authority. 

U.S.—Guttmann v. Illinois Cent. R. 
Co., C.A.2, 189 F.2d 927, 27 A.L.R. 
2d 1066, certiorari denied 72 S Ct 
107, 342 U.S. 8G7, 96 L.Ed. 652— 
Cohen, Friedlander & Martin Co. 

V. Massachusetts Mut. Life Ins. 
Co., C.C.A.Ohio, 166 F.2d 63, cer¬ 
tiorari denied 68 S.Ct 1086, 834 

U. S. 820, 92 L.Ed. 1760. 

39. U.S.—Jackson ▼. B^ohr, C.A. 
Wash., 227 F.2d 607, certiorari de¬ 
nied 76 S.Ct 322, 860 U.S. 947, 100 
L.Ed. 826—^B. F. Avery & Sons Co. 

V. Davis, C.A.Ga., 226 F.2d 942— 
Toole County Inr. Dist v. Moody, 
C.C.A.Mont, 126 F.2d 498, certio¬ 
rari denied 62 S.Ct 1281, 316 U.S. 
690, 86 L.Ed. 1762—First Trust & 
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the contrary had been hcld,^® and it was also held 
that a state decision will not be followed where it 
will render invalid contract rights determined to be 
valid under a previous decision of the Supreme 
Court of the United States.^! 

The federal court is disinclined to express posi¬ 
tively, in the absence of a statute or a decision of the 
state's highest court, what the law of the state is or 
was,*2 and it will not take such action unless re¬ 
quired to do so.^ 2.5 Federal forecasts of state law 
are undesirable, particularly in equitable actions 
wherein the granting or withholding of relief rests, 
at least in some measure, within the discretion of 
the court, and wherein there is more flexibility in 
the moulding of remedies than is found in actions 
sounding purely in law.^2.10 


The effect of state decisions rendered after com¬ 
mencement of litigation in the federal court but 
before final judgment is considered supra § 179. 


b. OonstmctloB of State Oemstitutions and 

SUtatM J 


In the absence of authoritative state court decisions 
on the subject, a federal court may decide for Itself the 
proper construction of a state statute, using whatever 
materials are available to determine how the state courts 
would have decided the question, but It will construe such 
a statute or pass on its constitutionality only when nec¬ 
essary, and it will, if possible, await a decision by the 
state tribunal. 


In the absence of authoritative decisions of the 
state court on the subject, a federal court may 
decide for itself the proper construction of a state 
statute,*3 and indeed it is the duty of a federal court 


Savings Bank of Oneida v. Kent. 
C.C.A.Tenn.. 119 F.2d 161, certiora¬ 
ri denied 62 S.Ct. 91, 814 U.S. 648, 
86 L.Ed. 520—Laugharn v. Bank 
of America Nat. Trust & Savings 
Ass’n, C.C.A.Cal., 88 F.2d 651, cer¬ 
tiorari denied 57 S.Ct. 929. 301 U. 
S. 699, 81 LEd. 1354—Hubbell v. 
Helvering, C.C A., 70 P.2d 668—Ed¬ 
ward Hines Yellow Pine Trustees 
V. Martin, C.C.A.Miss., 296 F. 442, 
affirmed 46 S.Ct, 643, 268 U.S. 468, 
69 L.Ed. 1050. 

26 C.J. p 844 note 70, 

Constmotion of contracts 

Opinions of federal courts constru¬ 
ing state contracts without benefit 
of state law were but forecasts of 
controlling state law and were bind¬ 
ing only on parties and persuasive 
only until respective states had spo¬ 
ken. 

U.S.—Herzog v. Fidelity & Cas. Co. 
of N. Y., C.A.Okl.. 257 F.2d 840. | 

ILaw as to res Judicata 

Where highest .state court decided 
on the merits issues which state cir¬ 
cuit court In that case and federal 
three-judge court in suit for declara¬ 
tory and Injunctive relief had held 
could not be raised because already 
adjudicated by a state court Judg¬ 
ment, United States Supreme Court 
on appeal in the federal case accepted 
such holding as establishing that 
three-judge court’s interpretation of 
state law as to res Judicata was erro¬ 
neous. 

U.S. —St. John V. Wisconsin Employ¬ 
ment Relations Bd., Wis., 71 S.Ct. 
876, 340 U.S. 411, 95 L.Ed. 386. 

4 Q^ U.S.—City Water Supply Co. v. 

Ottumwa, C.C.Iowa, 120 F. 309. 

26 C.J. p 844 note 71. 

41. U.S.—^Adelbcrt College v. Wa¬ 
bash R. Co., Ohio, 171 F. 805. 96 
C.C.A. 466, 17 4nn.Cas. 1204, cer¬ 
tiorari denied 30 S.Ct, 400, 216 U. 
S. 698, 64 L.Ed. 348. 

26 C.J. p 846 note 78, 


Betroaotlve effect 

In diversity case, where federal 
courts, in absence of state court deci¬ 
sions, have construed provisions of 
state law involving contract rights 
subsequent state court decisions to 
the contrary will not be given retro¬ 
active effect so as to impair contract 
rights which accrued under federal 
decisions. 

U.S.—Shaffer v. Wolfe County, Ky., 
D.C.Ky., 69 F.Supp. 149. 

42 . U.S.—Thompson v. Magnolia 
Petroleum Co., Mo., 60 S.Ct. 628, 
809 U.S. 478, 84 L.Ed. 876. 

Dodson V. Travelers Ins. Co., C. 
A.Mo.. 266 P.2d 62. 

Hollawell v. Town of Hempstead, 
D.C.N.Y., 10 F.Supp. 771. 

42.5 U.S.—^Dotschay for Use and 
Benefit of Alfonso v. National Mut. 
Ins. Co. of District of Columbia, 

C. A.Fla., 246 P.2d 221—Borg v. 
Boas, C.A.Idaho. 231 P.2d 788. 

Kimble v. Anderson-Tully Co., 

D. C.Ark., 16 F.R.D. 502. 

42.10 U.S.—^Union Carbide & Carbon 
Corp. V, White River Distributors, 
Inc., D.C.Ark., 118 F.Supp. 641. 
Tentative answer 

A federal court of equity will not 
ordinarily decide an issue by making 
a tentative answer which may be dis¬ 
placed tomorrow by state adjudica¬ 
tion. 

U.S.—Hickok V. Gulf Oil Corp., C.A. 
Ohio, 265 F.2d 798. 

43 . U.S.—Fox V. Standard Oil Co. 
of New Jersey, W.Va., 56 S.Ct. 333, 
294 U.S. 87, 79 L.Ed. 780, rehear¬ 
ing denied 65 S.Ct. 611, 294 U.S. 
732, 79 L.Ed. 1261—Porter v. In¬ 
vestor’s Syndicate, Mont., 63 S.Ct. 
132, 287 U.S. 346, 77 L.Ed. 354— 
Lake Superior Consol. Iron Mines 
V. Lord, Minn., 46 S.Ct, 627, 271 
U.S. 677, 70 L.Ed. 1093. 

Martin v. Theockary, C.A.Fla., 220 
P.2d 900—Burns v. Kinzer, C.C.A. 
Tenn., 161 F.2d 806—Doethlaff v. 
Penn Mut. Life Ins. Co., C.C.A.Ohlo, 
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117 F.2d 582, certiorari denied Gard¬ 
ner V. Doethlaff, 81 S.Ct. 1100, 818 
U.S. 679, 86 L.Ed. 1536, and Gard¬ 
ner V. Penn Mut. Life Ins. Co., 61 
S.Ct. 1100, 313 U.S. 679, 86 L.Ed. 
1536—Equitable Life Assur. Soc. 
of U. S. V. First Nat. Bank of Bir¬ 
mingham, C.C.A.Ala., 113 F.2d 272, 
135 A.L.R. 439—Pryor v. National 
Lead Co., C.C.A.M 0 ., 87 P.2d 461— 
Vought V. Kanne, C.C.A.Minn., 10 
F.2d 747, certiorari dismissed 48 B. 
Ct. 16, 276 U.S. 674, 72 L.Ed. 433. 

Foster-Eddy v. Baker, C.C.N.H., 
192 F. 624. 

National Ass'n for Advancement 
of Colored People v. Patty, D.C.Va., 
169 F.Supp. 603—Jenkins v. Dell 
Pub. Co., D.C.Pa., 130 F.Supp. 104, 
opinion adhered to 132 F.Supp. 656 
—Sterling Drug v. Anderson, D.C. 
Tenn., 127 F.Supp. 611—In re Mich- 
ealson, D.C.Minn., 113 F.Supp. 929. 
affirmed, C.A., Michealson v. El¬ 
liott, 209 F.2d 625—O’Connor v. 
Johnson, D.C.N.Y., 74 F.Supp. 870 
—^U. S. V. 12,800 Acres of Land in 
Hall County, Neb., D.C.Neb., 69 F. 
Supp. 767—U. S. V. Certain Parcels 
of Land in Riverside County, Cal., 
D.C.Cal., 67 F.Supp. 780—Alliance 
Trust Co. V. Hall, D.C.Idaho, 11 
F.Supp, 668—^Via v. State Commis¬ 
sion on Conservation and Develop¬ 
ment of State of Virginia, D.C.Va., 
9 F.Supp. 666, affirmed 56 S.Ct. 245, 
296 U.S. 649, 80 L.Ed. 388—In re 
Horwitz, D.C.N.Y., 8 F.Supp. 16— 
Northern Pac, Ry. Co. v. Adams 
County, D.C.Wash,, 1 F.Supp. 163, 
appeal dismissed, C.C.A., 63 P.2d 
1012, and Adams County v. Spo¬ 
kane, P. & S. Ry. Co., 66 F.2d 1008, 
reversed on other grounds Chicago, 
M., St. P. & P. R. Co. V. Adams 
County, 72 F.2d 816. 

Xiiaioipal ordiiuuzos 

In absence of decision of state su¬ 
preme court construing city ordi¬ 
nance, federal court will construe It. 

U.S.—Kansas City, Md,' v.‘ Johnson, 
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to construe a state statute, not already construed 
by the state court, where this becomes necessary 
in a case in the federal court.^^ Also, a federal 
pourt may not decline to exercise a jurisdiction 
properly invoked because it involves determining the 
constitutionality of a state statute.^S Yet as it is 
within the peculiar province of state courts to deter¬ 
mine the construction of their own constitutions and 
laws, see supra § 171, the federal courts are reluctant 
to break the way in the exposition of such constitu¬ 
tions and statutes, and will not do so except when 
necessary,^6 and they will, if possible, await a de¬ 


cision by the state tribunal.*^ Until the highest 
court of the state has ruled otherwise, a federal 
court may assume that a state statute does not vio¬ 
late the state constitution.47.5 

Where a federal court undertakes the construc¬ 
tion of a state statute and there are no local prece¬ 
dents to govern it, the statute must be given such 
construction as the federal court anticipates that the 
state courts would give it.^^.io in this respect, the 
federal court may or must use whatever materials 
are available to determine how the state courts 
would have decided the question,47.i6 and it must 


C.C.A.MO., 70 F.2d 360. certiorari 
denied Johnson v. Kansas City. Mo.. 
55 S.Ct. 208, 293 U.S. 617, 79 L.Ed. 
706. 

44 . U.S.—Doud V. Hoge, Ill., 76 S.Ct. 
491, 360 U.S. 486, 100 L.Ed. 677— 
Portneuf-Marsh Valley Canal Co. 
V. Brown, Idaho. 47 S.Ct. 692, 274 
U.S. 630, 71 L..Ed. 1243. 

In re Wisconsin Builders Supply 
Co., C.A.Wis., 239 P.2d 649, certio¬ 
rari denied 77 S.Ct. 1286. 353 U.S. 
985, 1 L..Ed.2d 1143—Holliday v. 
Wade, C.C.A.Pla.. 117 P.2d 154— 
Stone V. Interstate Natural Gas Co., 
C.C.A.Miss., 103 P.2d 544, affirmed 
Interstate Natural Gas Co. v. Stone, 
60 S.Ct. 292, 308 U.S. 522. 84 L.Ed. 
442, rehearing denied 60 S.Ct. 381, 
308 U.S. 639, 84 L.Ed. 630—Phila¬ 
delphia Nat. Bank v. Raff, C.C.A. 
Ohio, 76 F.2d 843, certiorari de¬ 
nied 56 S.Ct. 118, 296 U.S. 601, 80 
L.Ed. 426—In re Platbush Gum Co., 
aC.A.N.Y., 73 F.2d 283, certiorari 
denied People of State of New 
York V. Arnold, 65 S.Ct. 609, 294 
U.S. 713, 79 L.Ed. 1247—Davies v. 
Mills Novelty Co., C.C.A.Neb.. 70 P. 
2d 424—Haskell v. McClintic- 
Marshall Co., C.C.A.Wash., 289 F. 
405. 

Herrick v. Sayler, D.C.Ind., 160 
F.Supp. 26—State of Missouri ex 
rel. and to Use of Darr v. A. B. 
Collins & Co., D.C.Mo., 34 F.Supp. 
660—Producers Pipe Line Co. v. 
Martin, D.C.Ky., 22 F.Supp. 44. 

25 C.J. p 844 note 65. 

45 . U.S.—^National Ass'n for Ad¬ 
vancement of Colored People v. 
Patty, D.aVa., 169 F.Supp. 603— 
In re Boswell, D.C.Cal., 20 F.Supp. 
748, affirmed, C.C.A., 96 F.2d 239. 

25 C.J. p 844 note 66. 

Prayer for lajnaotioa 
Federal district court does not 
lack Jurisdiction to entertain a pray¬ 
er for an injunction restraining en¬ 
forcement of state statute on grounds 
of alleged repugnancy to Federal 
Constitution simply because state 
courts have not yet rendered clear 
or definitive decision on meaning or 
federal constitutionality of statute. 
U.S.—Doud V. Hodge, Ill., 76 S.Ct. 
491, 350 U.S. 486, 100 L.Ed. 677. ^ 


48 . U.S.—^Porter v. Investors’ Syn¬ 
dicate, Mont., 63 S.Ct. 132, 287 U.S. 
346, 77 L.Ed. 364. 

Morrison v. Pettigrew, D.C.N.Y., 
14 F.2d 463—^Drexler v. Commer¬ 
cial Sav. Bank. C.C.A.S.D., 5 P.2d 
13. 

Upjohn Co. V. Peoples Service 
Drug Stores, Inc., D.C.Md., 173 P. 
Supp, 434—^National Ass’n for Ad¬ 
vancement of Colored People v. 
Patty, D.C.Va., 169 F.Supp. 603— 
Wlllys Motors, Inc. v. Northwest 
Kaiser-Willys, Inc., D.C.Minn., 142 
F.Supp. 469—Cary v. Corporation 
Commission of Oklahoma, D.C.Okl., 
9 F.Supp. 709, affirmed Corpora¬ 
tion Commissioner of Oklahoma v. 
Cary. 66 S.Ct. 300, 296 U.S. 462, 
80 L.Ed. 324—In re Kernick Divide 
Mining Co., D.C.Nev., 3 F.Supp. 
323. 

25 C.J. p 844 note 68. 

Constitutionality of statute 

Federal court is reluctant to ad¬ 
judge a state statute to be in conflict 
with the state constitution before a 
consideration of the question by a 
state court, and it will not do so ex¬ 
cept in the clearest cases. 

U.S.—Callaway v. Central Surety & 
Insurance Corporation, C.C.A.Tex., 
107 P.2d 761. 

In re Boswell, D.C.Cal., 20 F. 
Supp. 748, affirmed, C.C.A., 96 F.2d 
239—City of Tulsa v. Southwest¬ 
ern Bell Telephone Co., D.C.Okl., 6 
F.Supp. 822, affirmed, C.C.A., 76 P. 
2d 343, certiorari denied 66 S.Ct. 
666 , 295 U.S, 744, 79 L.Ed. 1690. 

Southern Grocery Stores v. South 
Carolina Tax Commission, D.C.S.C.. 
65 F.2d 931—^Kentucky-Tennessee 
Light & Power Co. v. City of Paris, 
Tenn., C.C.A.Tenn., 48 P.2d 796, cer¬ 
tiorari denied City of Paris, Tenn., 
v. Kentucky-Tennessee Light & 
Power Co., 62 S.Ct. 20, 284 U.S. 638, 
76 L.Ed. 643—^Doscher v. Query, D. 
C.S.C., 21 P.2d 621—Royal Mineral 
Ass'n V. Lord, D.C.Minn., 13 F.2d 
227, affirmed. C.C.A., Lake Superior 
Consol. Iron Mines v. Lord, 46 S. 
Ct. 627, 271 U.S. 677, 70 L.Ed. 1093 
—^Butcher v, Maybury. D.C.Wash., 

8 F.2d 165. 

26 C. J. p 844 note 68 Ca]. 
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47. U.S.—^Harrison v. National Ass’n 
for the Advancement of Colored 
People, Va., 79 S.Ct. 1026, 358 U.S. 
807, 3 L.Ed.2d 63—Brelsch v. Cen¬ 
tral R. R. of New Jersey, Pa., 61 
S.Ct. 663, 312 U.S. 484, 85 L.Ed. 964, 
132 A.L.R. 918—Stephenson v. Bin- 
ford, Tex., 63 S.Ct. 181, 287 U.S. 
251, 77 L.Ed. 288, 87 A.L.R. 721. 

McKean v. W. Horace Williams 
Co., D.C.La., 166 F.Supp. 526—Na¬ 
tional Ass'n for Advancement of 
Colored People v. Patty, D.C.Va., 169 
F.Supp. 503. 

26 C.J. p 844 note 69. 

Stay of decision until determination 
of question by state court see su¬ 
pra § 10(2). 

Ooustructlou rendering statute in- 
valid under Federal Constitution 

Federal Supreme Court will await 
a decision of the state tribunal rath¬ 
er than assume in advance that such 
construction will be adopted by state 
court, or such application made of 
statute, as to render it obnoxious to 
Federal Constitution. 

U.S.—^Utah Power & Light Co. v. 
Pfost, Idaho, 62 S.Ct. 648, 286 U.S. 
165, 76 L.Ed. 1038. 

Government and Civic Emp. Or¬ 
ganizing Committee, CIO v. Wind¬ 
sor, D.C.Ala., 146 F.Supp. 214, va¬ 
cated on other grounds 77 S.Ct. 838, 
363 U.S. 364, 1 L.Ed.2d 894—Howard 
V. Ladner, D.C.Miss., 116 F.Supp. 
783. 

47.5 U.S.—^North Little Rock Transp. 
Co. V. Casualty Reciprocal Ex¬ 
change, C.A.Ark., 181 F.2d 174, cer¬ 
tiorari denied 71 S.Ct. 66, 340 U. 
S. 823, 96 L.Ed. 604—Harlow v. Ry- 
land, C.A.Ark., 172 F.2d 784. 

47.10 U.S.—Cohen v. Lion Products 
Co., D.C.MaBS., 177 F.Supp. 486— 
Day V. North Am. Rayon Corp., D. 
C.Tenn., 140 F.Supp. 490—Bernstein 
V. N. V. Nederlandsche-Amerikaan- 
sche Stoomvaartmaatschappij, D.C. 
N.Y., 79 F.Supp. 38. 

47.15 U.S.—Virginia Sur. Co. v. 
Knoxville Transit Lines, D.C.Tenn., 
186 F.Supp. 606—Sterling Drug v. 
Anderson, D.C.Tenn., 127 F.Supp. 
61L 
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render its decision on the basis of whatever princi¬ 
ples of state law are applicable,^* applying recog¬ 
nized principles of interpretation and construc- 
tion.^**5 In the absence of authoritative data with¬ 
in the state the federal court may follow decisions 
of other state courts construing similar provisions^* 
although they are not necessarily controlling.®* 
Ill other words, the federal court may apply com¬ 
mon-law principles,®*-® and construe the statute in 
a manner believed reasonable and consistent with 
the judicial construction of other similar stat- 
utes.®*-i* 


FEDERAL COURTS §§ 180-181 

If the same statute has formerly been construed 
by the federal courts the court in the later case must 
follow those decisions.®! Prior federal decisions 
must not be followed, however, if in conflict with 
state decisions subsequently rendered.®* A decision 
of the United States Supreme Court,®* or of a fed¬ 
eral district court,®*-® involving a state statute 
which has not been construed by the state court 
disposes of the particular case but it cannot settle 
the issue of the proper construction of the statute. 

§ 181. Equity Cases 

Where no federal statute or constitutional provision 


48. U.S.—Equitable Life Assur. Soc. 
of U. S. V. First Nat. Bank of Bir¬ 
mingham, C.C.A.Ala., 113 F.2d 272, 
135 A.L.R. 439—Meredith v. Board 
of Public Instruction for Hernando 
County, C.C.A.Fla., 112 F.2d 914— 
Georgia Ass’n of Osteopathic Physi¬ 
cians & Surgeons v. Allen, C.C.A. 
Ga., 112 P.2d 52—In re Paramount 
Publix Corporation, C.C.A.N.Y., 90 j 
F.2d 441, 111 A.L.R. 889. 

Royal Mineral Ass’n v. Lord, D.C. 
Minn, 13 F.2d 227, affirmed Lake 
.Superior Consol. Iron Mines v. 
Lord, 46 S.Ct. 627, 271 U.S. 577. 70 
L.Ed. 1093. 

Legislative purpose 

Federal court will be guided by 
such decisions of the state court as 
bear on the matter of legislative pur¬ 
pose and the rules of interpretation 
to be applied. 

U.S.—In re Michealson, D.C.Minn., 113 
F.Supp 929. affirmed, C.A., Michael- 
son V. Elliott, 209 P.2d 625. 

Coustmetioa consistent with lan¬ 
guage of statute 

(1) Federal court must give state 
statute construction consistent with 
Us language, in absence of construc¬ 
tion thereof by state court of last 
rosort. 

U.S.—Pullman Co. v. Montgomery, D. 
C.La., 4 F.Supp. 88. 

(2) Where state statute had not 
been construed by state supreme 
court, federal district court would 
construe statute so as to give effect 
to intention of legislature, and would 
give language used its usual and 
common meaning. 

ti.s.—Michael v. St. Paul Mercury 
Indem. Co., D.C.Ark., 92 F.Supp. 
140. 

Debatable principle 

In absence of authoritative deci¬ 
sion by Massachusetts supreme Ju¬ 
dicial court, circuit court of appeals 
would not give Compensation Act a 
restrictive interpretation on ground 
that broad language of the Act should 
be deemed to be Qualified In defer¬ 
ence to a debatable principle of con¬ 
flict of laws, which had never been 
avowed by Massachusetts legislature 
or courts. 


U.S.—Bagnel v. Springfield Sand & 
Tile Co., C.C.A.Mass., 144 F.2d 65. 
certiorari denied 65 S.Ct. 72, 323 

U. S. 735, 89 L.Ed. 589. 

48.5 U.S.—^Ezell v. Rust Engineer¬ 
ing Co., D.C.S.C., 76 F.Supp. 980. 

Canons of construction 

In interpreting New York statute, 
federal district court is bound by 
canons of statutory construction ap¬ 
plied by New York courts. 

U.S.—Commissioners of State Ins. 
Fund V. U. S., D.C.N.Y., 72 F.Supp. 
649. 

49. U.S.—Graham v. White-Phillips 
Co., Ill., 66 S.Ct. 21, 296 U.S. 27, 
80 L.Ed. 20, 102 A.L.R. 24—Burns 
Mortg. Co. V. Fried, Pa., 54 S.Ct. 
813, 292 U.S. 487, 78 L.Ed. 1380, 92 
A.L.R. 1193. 

Pinson v. Abbott, D.C.N.M., 93 F. 
Supp. 120—Lake Shore Nat. Bank 

V. Bellanca Aircraft Corp., D.C.Del., 
83 F.Supp. 796—Loughman v. Pltz, 
D.C.N.Y., 36 F.Supp. 802. 

TTniform Sales Act 
In absence of controlling Minne¬ 
sota decision, federal district court 
sitting in Minnesota would follow 
unmistakable weight of authority in 
interpretation of Uniform Sales Act. 
U.S.—Torpey v. Red Owl Stores, D.C. 
Minn., 129 F.Supp. 404, affirmed, C. 
A., 228 F.2d 117. 

50. U.S.—^McReynolds v. New York 
Life Ins. Co., C.C.A.Mo., 122 F.2d 
896—In re Paramount Publix Cor¬ 
poration, C.C.A.N.Y., 90 F.2d 441, 
111 A.L.R. 889. 

50.5 U.S.—Barnes Coal Corporation 
V. Retail Coal Merchants Ass’n, C. 
C.A.Va,, 128 F,2d 646. 

50.10 U.S.—In re Consorto Const. 
Co., C.A.Pa., 212 F.2d 676, certio¬ 
rari denied Klein v. Equity Inv. 
Co., 76 S.Ct. 67, 348 U.S. 833, 99 
L.Ed. 657. 

51. U.S.—^Hlnellne v. Minneapolis 
Honeywell Regulator Co., C.C.A. 
Minn., 78 F.2d 864—New York Life 
Ins. Co. v. McCreary, C.C.A.Neb., 
60 F.2d 366—Firemen’s Ins. Co. of 
Newark, N. J. v. Bremner, C.C.A. 
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Iowa, 25 F.2d 75—^Prentiss v. Eis¬ 
ner, C.C.A.N.Y., 267 F. 16, certio¬ 
rari denied 41 S.Ct. 15, 264 U.S. 647, 
65 L.Ed. 455. 

52. U.S.—Toole County Irr. Dlst. v. 
Moody, C.C.A.Mont., 126 F.2d 498, 
certiorari denied 62 S.Ct. 1281, 316 
U.S. 690, 86 L.Ed. 1762—Andrus v. 
Hutchinson, C.C.A.Tex., 17 F.2d 472, 
certiorari denied 47 S.Ct. 770, 274 

U. S. 761, 71 L.Ed. 1339—Fleischman 
Con.st. Co. V. Burns. C.C.A.Ohio, 284 
F. 358. 

Horick v. Board of Com’rs of 
Everglades Drainage Dist., D.C. 
Fla., 24 F.Supp. 468, vacated on 
other grounds 69 S.Ct. 808, 307 U. 
S. 208, 83 L.Ed. 1242—Johnson v. 
Jordan, D.C.Okl., 22 F.Supp. 286. 

Tradesmen’s Nat. Bank & Trust 
Co. V. Johnson, D.C.Md., 54 F.2d 
367—In re Frost, D.C.Ky., 9 F.2d 
128, reversed on other grounds, C. 

C. A., 12 F.2d 1—Franklin Sugar Re¬ 
fining Co. V. William D. Mullen Co., 

D. C.Del., 7 F.2d 470, reversed on 
other grounds, C.C.A., 12 F.2d 885. 
Before this mle was definitely es¬ 
tablished, the contrary had often 
been held. 

U.S.—U. S. V. Cargill, C.C.A.Ark., 263 
F. 856—Adelbert College v. Wa¬ 
bash R. Co., Ohio, 171 P. 806, 96 
C.C.A. 465, 17 Ann.Cas. 1204, cer¬ 
tiorari denied 30 S.Ct. 400, 216 U. 
S. 698, 64 L.Ed. 343—Stryker v. 
Grand County, Colo., 77 P. 667, 23 
C.C.A. 286. 

Ark.—State v. St, Louis-San Fran¬ 
cisco Ry. Co., 269 S.W. 415, 162 
Ark. 443, certiorari denied State 
of Arkansas ex rel. Utley v. St. 
Louis-San Francisco Ry. Co., 46 
S.Ct. 90, 266 U.S. 602, 69 L.Ed. 402, 
and error dismissed 46 S.Ct. 66, 
269 U.S. 172, 70 L.Ed. 219—State 

V. St. Louis-San Francisco Ry. Co., 
268 S.W. 609, 162 Ark. 443. 

26 C.J. p 8f44 note 71. 

53. U.S.—Thompson v. Consolidat¬ 
ed Gas Utilities Corporation, Tex.. 
67 S.Ct. 364, 300 U.S. 65, 81 L.Ed. 
610. 

53.5 U.S.—Sinclair Pipe Line Co. v. 
I Snyder, D.C.Kan., 147 F.Supp. 632. 
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It Involved, the federal eourta In dlverelty casee In equity 
follow atate decislona on matters of substantive law, but 
not as to matters of Jurisdiction or generally as to mat¬ 
ters of equitable remedies, relief, or procedure, subject 
to the rule that in diversity cases the outcome of the 
litigation in the federal court should be substantially 
the same as it would be if tried In a state court. 

The fact that the Rules of Decisions Act, Rev.St. 
§721, directing that the laws of the several states 
were to be regarded as rules of decision in the fed¬ 
eral courts was in terms applicable only to trials 
at common law, before amendment to its present 
form, 28 U.S.C.A. § 1652, under which it now ex¬ 
tends to all civil actions, did not impliedly prohibit 
application of state decisions in suits in equity,^^ 
and in equity as well as at law, where jurisdiction 
was acquired on the ground of diversity of citizen- 
shii), no federal question was involved, and there 
was no federal statute regulating the subject matter 
of the suit, the federal courts generally applied 
state decisions^® bearing on the substantive, as dis¬ 
tinguished from the remedial, rights of the par¬ 


ties,®® especially where such decisions constituted 
rules of property®^ or were an exposition of a state 
statute.®® However, under the law as it existed 
prior to the decision of the Supreme Court in Erie 
V. Tompkins, federal courts sitting in equity were 
not generally bound by decisions of state courts,®® 
or, at least, were not bound to follow the decisions 
of state courts in cases depending on the general 
principles of equity jurisprudence,®® although, as 
discussed supra § 166, they were generally bound by 
state law declared by the legislature in a statute. 

The decision of the Supreme Court in Erie v. 
Tompkins laid down the broad rule that, except in 
matters governed by the Federal Constitution or by 
acts of Congress, the law to be applied in any case 
is the law of the state, regardless of whether such 
law is declared by the legislature of the state in a 
statute or by decisoins of the state courts, as dis¬ 
cussed infra § 185. This rule was promptly applied 
to cases in equity®® ® and has since been followed 


54. U.S.—Gorny v. Trustees of Mil¬ 
waukee County Orphans Board, C. 
C.A.Wis.. 93 F.2d 107. 115 A.L.R. 
1000, certiorari denied Gorney v. 
Trustees of Milwaukee County Or¬ 
phans Board, 58 S.Ct. 942, 304 U. 
S. 559, 82 L.Ed. 1527, motion denied 
Oorny v. Trustees of Milwaukee 
County Orphans Board, 59 S.Ct. 
249, 305 U.S. 576, 83 L.Ed. 362— 
Dougrlass v, Thurston County, C.C. 
A.Wash., 86 F.2d 899—Moore v. 
McDuffie, C.CA.Cal., 71 F.2d 729. 

55. U.S.—Gorny v. Trustees of Mil¬ 
waukee County Orphans Board, C. 
C.A.Wis., 93 F.2d 107, 115 A.L.R. 
1000, certiorari denied Gorney v. 
Trustees of Milwaukee County Or¬ 
phans Board, 68 S.Ct. 942, 304 U.S. 
569, 82 L.Ed. 1527, motion denied 
Gorny v. Trustees of Milwaukee 
County Orphans Board, 69 S.Ct. 
249, 305 U.S. 576, 83 L.Ed. 362— 
Moore v. McDuffie, C.C.A.Cal., 71 
F.2d 729. 

U.S.—U. S. V. Freeman, D.C.Mass., 21 
F.Supp. 593. 

Persuasive effect 

Decisions of state courts were en¬ 
titled to persuasive effect. 

U.S.—James v. Nelson, C.C.A.Alaska, 
90 F.2d 910, certiorari denied 68 
S.Ct. 41, 302 U.S. 721, 82 L.Ed. 656. 

Loewe v. California State Federa¬ 
tion of Labor, CC.Cal., 189 F. 714. 
66 . U.S.—Corpus Juris cited In 
Doufflass V. Thurston County, C.C. 
A.Wash., 86 F.2d 899, ‘ 904—Moore 
V. McDuffie, C.C.A.Cal., 71 F.2d 729. 

Moreschi v. Mosteller, D.C.Pa., 28 
F.Supp. 613. 

57. U.S.—Corpus Juris cited In 

Pierrepont v. Fldelity-Philadelphla 
Trust Co., D.C.Pa., 32 F.2d 608, 609. 
26 C.J. p 829 note 52. 


58. U.S.—Gorny v. Trustees of Mil¬ 
waukee County Orphans Board, C. 
C.A.Wis., 93 F.2d 107, 115 A.L.R. 
1000, certiorari denied Gorney v. 
Trustees of Milwaukee County Or¬ 
phans Board, 68 S.Ct. 942, 304 U.S. 
669, 82 L.Ed. 1627, motion denied 
Gorny v. Trustees of Milwaukee 
County Orphans Board, 69 S.Ct. 
249, 305 U.S. 576, 83 L.Ed. 362. 

Johnston v. Straus, C.C.Va., 26 
F. 57. 

25 C.J. p 845 note 78. 

Ifatter not within general equity Ju¬ 
risdiction 

With respect to a matter which 
is not within general equity Jurisdic¬ 
tion and for which recovery or relief 
can be afforded In equity, If at all, 
only by virtue of a state statute, a 
federal court is bound by the con¬ 
struction placed on the statute by 
the highest court of the state. 

U.S.—Century Distilling Co. v. Con¬ 
tinental Distilling Co., C.C.A.Pa., 
106 F.2d 486, certiorari denied Cen¬ 
tury Distilling Co. v. Continental 
Distilling Corporation, 60 S.Ct. 681, 
309 U.S. 662. 84 L.Ed. 1010—Stone- 
braker v. Hunter, Okl., 216 F. 67, 
131 C.C.A. 376. 

Beebe v. Louisville, N. O. & T. R. 
Co., C.C.M1SS., 39 F. 481. 

59. U.S.—City of Dallas v. Higgin- 
botham-Bailey-Logan Co., C.C.A. 
Tex., 37 F.2d 613. 

Osasral mis sspsolally applloahls lu 
I equity 

Rule prevailing that a federal court 
was not bound to follow state deci¬ 
sions. not resting on any statute but 
only on general principles of law, 
was especially applicable in an equity 
case. 

U.S.—City of Fort Worth v, MoCam- 
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ey, C.C.A.Tex., 93 F.2d 964, certio¬ 
rari denied 58 S.Ct. 1041, 304 U.S. 
671, 82 L.Ed. 1536. 

60. U.S.—Elmer Co. v. Kemp. C.C.A. 
Cal., 67 F.2d 948—Levi v. Murrell, 
C.C.A.Cal., 63 F.2d 670, certiorari 
denied Levi, by Daffern, v. Murrell, 
54 S.Ct. 55, 290 U.S. 638, 78 L.Ed. 
554. 

Toole-Tletsen & Co. v. Colorado 
River Development Co., D.C.Cal., 38 
F.2d 860—In re Interstate Refin¬ 
eries, D.C.Mo., 18 F.2d 360. 

25 C.J. p 845 note 76. 

Statsmeut uot glveu too broad scope 
Statement that a federal court is 
not bound by decisions of state courts 
as to questions arising under the 
general rules of equity Jurisprudence 
should not be given too broad a 
scope; it was not the law that the 
mere fact that the case before the 
court presented a proper ground for 
equity Jurisdiction was sufficient to 
relieve the federal court of the duty 
of following the decisions of state 
courts as to all matters which came 
before it for determination in the 
case. 

U.S.—Pierrepont v. Fidellty-Philadel- 
phia Trust Co., D.C.Pa., 82 F.2d 
608. 

Bights, as distinguished from the 
remedies, included in “general prin¬ 
ciples of equity Jurisprudence,” are 
rights cognizable by courts of equity 
as distinguished from rights recog¬ 
nized solely by courts of common- 
law Jurisdiction. 

U.S.—Pierrepont v. Fldelity-Philadel- 
phia Trust Co., supra. 

60.5 U.S.—Ruhlin v. New York Life 
Ins. Co., Pa., 68 S.Ct. 860, 304 U.S. 
202, 82 L.S1^ 1290, mandate con- 
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in diversity cases in equity.®^ In such cases it 
is clear that the federal courts must give effect 
to substantive rights under state decisional law.®^ 
However, application of the Erie doctrine to equity 
cases left open the question of the extent to 
which federal courts in the exercise of the au¬ 
thority conferred on them by Congress to ad¬ 
minister equitable remedies were bound to follow 
state decisions affecting those remedies.®® Gen¬ 
erally speaking, it appears to be still true,®^ as it was 
prior to the Erie doctrine and its application to 
equity cases,®® that decisions of state courts are not 
controlling as to the jurisdiction of the federal 
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courts in equity. Broad statements may he found 
in the cases decided both before®® and after®^ t^e 
Erie doctrine was established to the effect that deci¬ 
sions of the state courts as to equitable remedies 
need not be followed, but that federal practice must 
be looked to.®® Similar statements may be found 
with respect to the right to relief®® and the proce¬ 
dure*^® in equity. So, it has been stated that fed¬ 
eral statutes and decisions determine when, under 
the facts, the extraordinary writ of injunction shall 
be granted by the federal courts.^^ 

It may be open to question whether these state¬ 
ments fully and accurately reflect the state of the 


formed to, D.C., New York Life 
Ins. Co. V. Ruhlin, 25 F.Supp. 65. 

61. U.S.—Guaranty Trust Co. of N. 
Y. V. York, N.T., 65 S.Ct. 1464, 326 
TT.S. 99. 89 UEd. 2079. 160 A.L.R. 
1231, rehearingr denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

Overfleld v. Pennroad Corp., C.C. 
A.Pa., 146 F.2d 889—Philco Corp. 
V. Phillips Mfg. Co., C.C.A.I11., 133 
F.2d 663, 148 A.L.R. 125—Mercan- 
tile-Comrnorce Bank & Trust Co. 
V. Southeast Arkansas Levee Dlst., 

C. C.A.Ark., 106 F.2d 966—Century 
Distilling Co. v. Continental Distil¬ 
ling Co.. C.C.APa., 106 P.2d 486. 
certiorari denied Century Distilling 
Co. v. Continental Distilling Corpo¬ 
ration, 60 S.Ct. 681, 309 U.S. 662, 
84 L.Ed. 1010. 

Warner v. Republic Steel Corp., 

D. C.N.Y., 103 F.Supp. 998—Sum¬ 
mers V. Hearst, D.C.N.Y., 23 F. 
Supp. 980. 

62. U.S,—^Ruhlin v. New York Life 
Ins. Co., Pa.. 58 S.Ct. 860. 804 U. 
S. 202, 82 L.Ed. 1290, mandate con¬ 
formed to, DC., New York T^ife 
In.s. Co. V. Ruhlin, 26 F.Supp. 65. 

Continental Bank & Trust Co. v. 
Apodaca, C.A.N.M., 239 F.2d 295— 
Purcell V. Summers, C.C.A.S.C., 146 
F.2d 979—Sun Oil Co. v. Burford, 
C.C.A.Tex., 130 F.2d 10, reversed 
on other grounds 63 S.Ct. 1098, 319 
U.S. 315, 87 L.Ed. 1424, rehearing 
denied 63 S.Ct. 1442, 320 U.S. 214. 
87 L.Ed. 1851 and 63 S.Ct. 1442, 
320 U.S. 214, 87 L.Ed. 1861—Black 
& Yates V. Mahogany Ass’n, 3 Cir., 
129 F.2d 227. 

•<Tlis sonroe of rabitaiitlTe rights 

enforced by a federal court under 
diversity jurisdiction ... is the 
law of the States. Whenever that 
law is authoritatively declared by a 
State, whether its voice be the legis¬ 
lature or its highest court, such law 
ought to govern in litigation found¬ 
ed on that law, whether the forum 
of application is a State or a feder¬ 
al court, and whether the remedies 
be sought at law or may be had in 
aQulty.” 

.U.S.—Guaranty Trust Co. of N. Y, v. 


York. N.Y., 65 S.Ct 1464, 1471, 826 
U.S. 99. 89 L.Ed. 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct 7, 
326 U.S. 806. 90 L.Ed. 491. 
Zuterpretatioii of local law 
In determining validity of Louisi¬ 
ana nuncupative testament by pub¬ 
lic act federal appellate court was 
reauired to be guided by interpreta¬ 
tion placed on the applicable local 
law by the state's highest court. 
U.S.—Fakourl v. Cadals, C,C.ALa., 
147 F.2d 667, rehearing denied 149 
F.2d 321, certiorari denied 66 S.Ct. 
64. 326 U.S. 742, 90 L.Ed. 443. 

63. U.S.—Guaranty Trust Co. of N. 
Y. V. York, N.T., 65 S.Ct. 1464, 326 

U. S. 99, 89 L.Ed. 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct 7, 
326 U.S. 806, 90 L.Ed. 491. 

64. U.S.—Dunn v. Wilson & Co., D. 
C.Del., 51 F.Supp. 655. 

65. U.S.—Foote V. Kansas City Life 
Ins. Co., C.C.A.Tex., 92 F.2d 744 
—American Central Ins. Co. v. 
Harmon Knitting Mills, C.C.A.111., 
39 F.2d 21. 

U. S. V. Freeman, D.C.MasB., 21 
F.Supp. 693. 

Kelly V. Alabama-Quenelda 
Graphite Co., D.C.Ala., 84 P.2d 790 
—Southern Ry. Co. v. Query, D.C. 
S.C., 21 P.2d 833. 

Exclusion of state decisions in de¬ 
termining jurisdiction of federal 
courts generally see infra S 183. 

66. U.S.—^Davitt v. O'Connor, C.C.A. 
N.Y., 73 F.2d 43, certiorari denied 
O’Connor v. Davltt, 65 S.Ct. 217, 
293 U.S. 621, 79 L.Ed. 709—Clark 
v. Andrew, C.C.A,Fla., 11 F.2d 968. 

Farmers Bank & Trust Co. v. 
Public Service Co. of Indiana, D.C. 
Ky., 13 F.Supp. 548. 

67. U.S.—Purcell v. Summers, C.C.A. 
S.C., 145 F.2d 979—Black & Yates 

V. Mahogany Ass'n, 8 Cir., 129 F. 
2d 227. 

Dunn V. Wilson & Co., D.C.Del., 
53 F.Supp. 206. 

Torm of equitable relief to be giv¬ 
en by a federal court is not to be de¬ 
termined by state decisions. 

429 


U.S.—Orth V. Transit Investment 
Corp., C.C.A.Pa., 132 F.2d 988. 
AppolutmeiLt of receiver 
U.S.—Orth V. Transit Inv. Corp., su¬ 
pra. 

Campbell v. Pennsylvania Indus¬ 
tries, D.C.Del., 99 F.Supp. 199. 

68. U.S.—^Purcell v. Summers, C.C. 
A.S.C., 146 F.2d 979. 

Xu appoiutment of receiver feder¬ 
al court looks to federal law. 

U.S.—Orth v. Transit Investment 
Corp., C.C.APa., 182 P.2d 988. 

Campbell v. Pennsylvania Indus¬ 
tries, D.C.Del., 99 F.Supp. 199. 

69. U.S.—^Lyon v. Union Gas & Oil 
Co., D.C.Ky., 274 P. 957. 

Power to grant equitable relief 
U.S.—^Moreschi v. Mosteller, D.C.Pa., 
28 F.Supp. 618. 

Interurban Gen. Contracting Co. 
of New York v. U. S., D.C.Mas8., 
229 P. 588. 

State deoisiou is iaeireotive to con¬ 
trol the discretioa of a chancellor 
exercising federal equitable jurisdic¬ 
tion. 

U.S.—Sun Oil Co. v. Burford, C.C.A. 
Tex., 130 F.2d 10, reversed on oth¬ 
er grounds 63 S.Ct. 1098, 819 U.S. 
316, 87 L.Ed. 1424, rehearing de¬ 
nied 63 S.Ct 1442, 320 U.S. 214, 87 
L.Ed. 1851 and 63 S.Ct. 1442, 820 
U.S. 214, 87 L.Ed. 1861. 

70. U.S.—Occidental Life Ins. Co. 
of Cal. v. Klelhorn, D.C.Mlch., 98 
F.Supp. 288. 

Xiiquidatioa of estate in reoeiverihip 

Where federal court of equity as¬ 
sumes discretionary jurisdiction it 
Is free to adopt any method or means 
deemed appropriate for the most ef¬ 
ficient and economical liquidation of 
an estate in receivership, and is not 
bound by state procedures. 

U.S.—Continental Bank & Trust Co. 
v. Apodaca^ C.A.N.M., 239 F.2d 295. 

71. U.S.—Sun Oil Co. v. Burford, C. 
C.A.Tex., 130 F.2d 10, reversed on 
other grounds 63 S.Ct. 1098, 319 U. 
S. 315, 87 L.Ed. 1424. rehearing 
denied 63 S.Ct. 1442, 320 U.S. 214, 87 
L.Ed. 1851. and 63 S.Ct 1442. 320 
U.S. 214, 87 L.Ed. 1851. 
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law today, at least m cases where jurisdiction is 
based on diversity of citizenship, in view of the rule 
enunciated by the Supreme Court in Guaranty Trust 
Company of New York v. York, and subsequently 
followed, that since a federal court adjudicating a 
state-created right solely because of the diversity 
of citizenship of the parties is for that purpose, in 
effect, only another court of the state, it cannot af¬ 
ford recovery if the right to recovery is made un¬ 
available by the state nor can it substantially affect 
the enforcement of the right as given by the state,'^^ 
and that, putting aside abstractions as to substantive 
and procedural matters, in essence, the intent of 
the decision in Erie v. Tompkins was to insure that, 
in all cases where a federal court is exercising juris¬ 
diction because of diversity, the outcome of the liti¬ 
gation in the federal court should be substantially 
the same, so far as legal rules determine the out¬ 
come of litigation, as it would be if tried in a state 

court.72.5 

This rule has been interpreted as meaning that 
if a state decision significantly affects the outcome 
of the litigation it constitutes the substantive law 
of the state and should be followed, but if it con¬ 
cerns merely the manner and means by which the 
rights of the parties are determined, it is the proce¬ 
dural or adjective law of the state and need not be 
followed.72.10 xhe existence or nonexistence of a 
remedy in equity where there is an adequate rem¬ 
edy at law has been considered a procedural matter 
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as to which the federal courts are not bound to fol¬ 
low state decisions6 Qn the other hand, it has 
been recognized that the existence or nonexistence 
of an equitable remedy may involve more than a 
procedural question and that when it does the federal 
courts are bound to follow state decisional law.*^2.20 
State decisional law has been held to govern in con¬ 
sidering whether or not an injunction should be 
granted or the doctrine of forum non conveniens 
applied,'<2-25 and whether relief will be afforded 
where the parties are in pari delicto.'^^.ao 

Whether decisions of state court are binding on 
federal court in equity in case removed from state 
court is discussed in Removal of Causes § 269. 

§ 182. Criminal Cases 

Generally, state decisions concerning state constitu¬ 
tional or statutory provisions dealing with crimes, pun¬ 
ishment, or pardons are conclusive on federal courts, ex¬ 
cept to the extent that it involves application of the Con¬ 
stitution of the United States; but state decisions are not 
controlling in a prosecution under a federal statute. 

Except to the extent, if any, that it involves ap¬ 
plication of the Constitution of the United States,*^^ 
in which case, state court decisions are merely per- 
suasive,'^3.5 decisions by the state courts as to the 
construction, application, or effect of a constitution¬ 
al or statutory provision, or the validity of a stat¬ 
utory provision, of the state with respect to crimes, 
punishment, parole, pardons, and the like is conclu¬ 
sive on a federal court in habeas corpus proceed- 


72. U.S.—Guaranty Trust Co. of N. 

T. V. York, N.Y., 65 S.Ct. 1464, 326 

U. S. 99, 89 L.Ed. 2079, 160 A.L.R. 
1231, rehearing- denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

72.5 U.S.—Guaranty Trust Co. of N. 
Y. v. York, supra. 

Occidental Life Ins. Co. of Cal. 

V. Kielhom, D.C.Mich., 98 F.Supp. 
288. 

Xa a eas» brooglft to obtain injiino. 

dvo rollof where no federal question 
vas involved and jurisdiction of the 
'ederal court was based solely on 
liversity of citizenship it was stated 
hat “because of the character of 
his Jurisdiction and the holdings un- 
ler Erie Railroad Company v. Tomp- 
:ins . . • [state] law . . . 

vlll have application. The diversity 
)f citizenship should not change the 
(utcome.” 

T.S.—Baltimore & O. R. Co. v. Hal- 
chak, D.C.Pa., 71 F.Supp. 224, 226. 

2.10 U.S.—Occidental Life Ins. Co. 
of Cal. V. Kielhorn, D.C.Mich., 98 
F.Supp. 288. 

2.15 Bnlt to oaaoel Insnraaoe poL 
icj on ground of fraud 

Fact that state courts permit an 
isurer to maintain an action in equi¬ 


ty for the cancellation of an insur¬ 
ance policy because of fraud in its 
procurement does not bind a federal 
court to follow that means or meth¬ 
od of procedure in determining the 
rights of the parties where rights 
under the policy have accrued and 
there is pending an action at law 
by the beneficiary to recover under 
the policy in which action the insur¬ 
er may assert its claim of fraud as 
a defense, the question of how the 
matter of fraud should be raised be¬ 
ing purely a procedural matter. 

U.S.—Occidental Life Ins. Co. of Cal. 

V. Kielhorn, supra. 

72.20 U.S.—^Danville Building Ass’n 
V. Gates, D.C.Ill., 66 F.Supp. 706. 
72.25 U.S.—^Baltimore & O. R. Co. 

V. Halchak, D.C.Pa., 71 F.Supp. 224. 
72.30 U.S.—Ford v. Caspers, C.C.A. 
Ill., 128 F.2d 884. 

73. U.S.—Wiggins v. Ragen, aA.Ill., 
238 F.2d 309. 

Palmer v. McCauley, D.C.Wash., 
21 F.Supp. 79. 

Bqnal proteotlon of laws 

State supreme court's decision that 
statute did not deny equal protec¬ 
tion of laws was not binding on fed¬ 
eral court considering application for 
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habeas corpus brought by relator who 
had been convicted under such stat¬ 
ute. 

U.S.—U. S. ex rel. Vraniak v. Ran¬ 
dolph, D.C.Ill., 161 F.Supp. 653, af¬ 
firmed, C.A,, 261 F.2d 234. 

XaappUoablUty of 7oiirth Amend, 
meat 

In habeas corpus proceeding in 
federal district court by Inmate of 
state penitentiary, who had been con¬ 
victed In state court of grand larceny, 
to secure his release, federal court 
does not have jurisdiction to consider 
alleged acts of state officers in seiz¬ 
ing inmate's property without a 
search warrant as violative of the 
Fourth Amendment forbidding un¬ 
reasonable searches and seizures, al¬ 
though state supreme court has held 
that the Fourth Amendment is ap¬ 
plicable to such conduct of its state 
officers, In view of holding of Unit- 
ed States Supreme Court that the 
Fourth Amendment does not apply to 
action of state officers. 

U.S.—Latimer v, Cranor, C.A.Wash., 
214 F.2d 926. 

73.6 U.S.—^U. S. ex rel. Vraniak v. 
Randolph. D.C.Ill., 161 F.Supp. 653, 
affirmed, C.A., 261 F.2d 234. 
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ings Although a state court may decide that con¬ 
fessions obtained and introduced against a defend¬ 
ant in a criminal prosecution in a state court were 
lawfully obtained, the decision is not binding on the 
federal courts where a proper showing is made that 
the confessions were not obtained in accordance 
with the standards of due process of law required 
under the Federal Constitution.'^^-5 It has also 
been held, however, that the federal court is obliged 
to follow a determination by the state’s highest court 
that a state criminal statute is not in violation of 
the Federal Constitution.74.l0 
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In a prosecution under a federal statute, state de¬ 
cisions, although they may be persuasive,75 are not 
controlling.7o Even where the United States has 
adopted the terms of a state statute as applicable to 
acts committed in the territorial limits of the state 
on land acquired for the exclusive use of the United 
States, decisions of the state court construing such 
statute are not controlling in the federal courts, since 
prosecutions under the federal statute are not to 
enforce the state laws, but to enforce the federal 
law, details of which, instead of being recited, are 
adopted by reference.75*5 


74. U.S.—Gryger v. Burke, Pa., 68 
S.Ct. 1256. 334 U.S. 728, 92 L.Ed. 
1683, rehearing denied 69 S.Ct. 13, 
835 U.S. 837, 93 L.Ed. 389. 

U. S. ex rel. Vraniak v. Randolph. 
C.A.I11., 261 P.2d 234—Franey v. 
State of Fla., C.A.Fla.. 211 F.2d 447 
—Duffy V. Wells, C.A.Cal., 201 P. 
2d 503—Lundy v. Michigan State 
Prison Bd., C.A.Mich., 181 F.2d 772 
—Morgan v. Horrall, C.A.Cal., 176 
F.2d 404, certiorari denied 70 S.Ct. 
76. 338 U.S. 827, 94 L.Ed. 603— 
Pierce v. Smith, C.A.Waah., 175 F. 
2d 193. certiorari denied 70 S.Ct. 
49, 338 U.S. 838, 94 L.Ed. 612— 
IT. S. ex rel. Ilolderfleld v. Ragen, 
C.A.I1]., 170 F.2d 189. certiorari 
domed 69 S.Ct. 485, 336 U.S. 906, 93 
L.Ed. 1071—Delrlch v. Howard, C. 

C. A.Ind., 165 P.2d 307—U. S. ex rel. 
Davis V. Ragen, C.C.A.Ill., 154 F. 
2d 288, certiorari denied 67 S.Ct. 
54. 329 U.S. 743, 91 L.Ed. 641, re¬ 
hearing denied 67 S.Ct. 629, 329 
IT.S. 835, 91 L.Ed. 707—^U. S. ex 
rel. Carter v. Ragen, C.C.A.Ill., 153 
F.2d 902—People of U. S. ex rel. 
Reno V. Ragen. C.C.A.Ill., 151 F.2d 
447—Perkins v. U. S. ex rel. Malese- 
vic, C.C.A.Pa., 99 P.2d 265—Black 
V. Miller, C.C.A.Wash., 69 F,2d 687 
—Kptcham V. State of Iowa, C.C.A. 
Iowa, 41 F.2d 38. 

U. S. ex rel. Vraniak v. Randolph. 

D. C.Ill., 161 F.Supp. 663, affirmed. 

C. A., 261 F.2d 234—Puckett v. El¬ 
lis, D.C.Tex., 167 F.Supp. 923— 

U. S. ex rel. Darcy v. Handy, D.C. 
Pa.. 130 F.Supp. 270, affirmed, C.A., 
224 F.2d 604, affirmed 76 S.Ct. 966, 
351 U.S. 464, 100 L.Ed. 1331—Ex 
parte Lee, D.C.R.I., 123 F.Supp. 439, 
lifllrmed Lee v. Kindelan, C.A., 217 
F.2d 647, certiorari denied 76 S. 
Ct. 638, 348 U.S. 976, 99 L.Ed. 769 
—Williams Mfg. Co. v. Prock, D.C. 
Tex., 86 F.Supp. 447—Holliday v. 
Governor of State of S. C., D.C.S.C., 
78 F.Supp. 918, affirmed 69 S.Ct. 
66, 336 U.S. 803, 93 L.Ed. 360— 
Society of Good Neighbors v. Groat, 

D. C.Mlch., 77 F.Supp. 696—Hawk 

V. Olson, D.C.Neb., 66 F.Supp. 196, 
affirmed, C.C.A., Hawk v. Jones, 
160 F.2d 807, certiorari denied 68 


S.Ct. 44, 332 U.S. 779, 92 L.Ed. 363 
—^American Federation of Labor 
V. Watson, D.C.Pla., 60 F.Supp. 
1010, reversed on other grounds 66 
S.Ct. 761, 327 U.S. 682, 90 L.Ed. 873 
—^U. S. ex rel. Bongiorno v. Ragen, 
D.C.Ill., 54 F.Supp. 973, affirmed, 

C. C.A., 146 P.2d 349, certiorari de¬ 
nied 66 S.Ct. 1194, 325 U.S. 866, 89 
L.Ed. 19-85—Palmer v. McCauley, 

D. C.Wash., 21 F.Supp. 79. 

Ex parte Ceja, D.C.Nev., 62 P.2d 
634, petition denied, C.C.A., 62 F.2d 
636—Shumaker v. Resoner, D.C. 
Ind., 30 F.2d 106. 

25 C.J. p 846 notes 79, 80. 

Search and seisnre 

In habeas corpus proceeding in 
federal court by one convicted in 
the Pennsylvania state court, peti¬ 
tioner’s argument relating to preju¬ 
dice which it is claimed existed as 
result of search and seizure without 
a search warrant must be evaluated 
by a reference to the existing law 
in Pennsylvania. 

U.S,—^U. S. ex rel. Holly v. Common¬ 
wealth of Pa., D.C.Pa«, 81 F.Supp. 
861, affirmed, C.A., 174 P.2d 480. 

acsaaiag of seateace 

What was meant by Judge of state 
court in pronouncing sentence in a 
particular case is a question of state 
law. 

U.S.—^U. S, ex rel. Marella v. Burke, 
D.C.Pa., 101 F.Supp. 616, affirmed, 
C.A., 197 F.2d 866, certiorari de¬ 
nied Marella v. Burke, 73 S.Ct. 110, 
844 U.S. 868, 97 L.Ed. 673. 

74.5 U.S.—^U. S. ex rel. Weber v. 
Ragen, C.A.I1I., 176 F.2d 679, cer¬ 
tiorari dismissed 70 S.Ct 49, 338 
U.S. 809, 94 L.Ed. 489. 

74.10 U.S.—^U. S. ex rel. Monder v. 
Ragen, C.C.A.I11., 164 F.2d 290. 

75. U.S.—U. S. ▼. De Bolt, D.C.OhIo, 
253 F. 78. 

Ooaflaeiasat 

Decisions of New York court hold¬ 
ing that established practice govern¬ 
ing confinement of prisoners await¬ 
ing execution of death penalty did 
not inflict cruel punishment and de¬ 
prive prisoners of due process of 
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law were highly persuasive in feder¬ 
al district court. 

U.S.—^Rosenberg v. Carroll, D.C.N.Y., 
99 F.Supp. 630. 

Falsity of statsmsat 

It being agreed that court action 
resulting in applicant’s commitment 
to Jail had been that of California 
court, enforcing California law, fed¬ 
eral district court, before which ap¬ 
plicant was being prosecuted for al¬ 
legedly falsely stating in application 
for government employment that he 
had never been arrested for an of¬ 
fense for which he had been fined or 
sentenced, would have to turn to Cali¬ 
fornia law to determine whether in 
view of such commitment to Jail ap¬ 
plicant’s statement had in fact been 
false. 

U.S.—^U. S. V. Bougie, D.C.Cal., 118 P. 
Supp. 369. 

76. U.S.—Orton v. U. S., C.A.Va., 
221 F.2d 632, certiorari denied 76 
S.Ct. 47, 360 U.S. 821, 100 L.Ed. 734 
—U. S. V. Schennault, C.A.Ill., 201 
F.2d 1, certiorari denied Schennault 
V. U. S., 73 S.Ct. 864, 345 U.S. 950, 
97 L.Ed. 1373—Ledford v. U. S., C. 
C.A.Ky., 166 F.2d 674, certiorari de¬ 
nied 67 S.Ct. 96, 329 U.S. 733, 91 L. 
Ed. 634. 

U. S. V. Fowler, D.C.Tenn., 136 
F.Supp. 926. 

U. S. V. De Bolt, D.aOhlo, 263 P. 
78. 

Propriety of charge 

A state court decision with respect 
to propriety of charge on failure of 
accused to testify In his own behalf 
is not binding or even persuasive 
where there are federal statutes and 
decisions on the subject. 

U.S.—Bradford v. U. S., C.C.A.La.. 
129 F.2d 274, rehearing denied 180 
F.2d 630, certiorari denied 63 S.Ct 
206, 317 U.S. 683, 87 L.Ed. 647. 

76.5 U.S.—Johnson v. Yellow Cab 
Transit Co., Okl., 64 S.Ct. 622, 321 
U.S. 383, 88 L.Ed. 814. 

McCoy V. Pescor, C.C.A.Mo., 145 
F.2d 260, certiorari denied 65 S. 
Ct 911, 324 U.S. 868, 89 L.Ed. 1423, 
rehearing denied 66 S.Ct 1083, 325 
U.S. 891, 89 L.Ed. 2004. 
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§ 183(1). Jurisdictional Matters 

A federal court la not bound to follow the declalon of 
a itate court at to mattert affecting itt own Juritdiction. 

Since the jurisdiction of a federal court is a fed¬ 
eral question, such a court need not follow the de¬ 
cisions or law of a state court in matters affecting 
its jurisdiction.^? So, a federal court will deter¬ 
mine for itself a question as to the presence of a 
defendant within the jurisdiction,?* or whether a 


state statute providing a remedy for death by wrong¬ 
ful act is penal in its nature and therefore not within 
the jurisdiction of a federal court to enforce.?* 

The discretion of a federal court in the exercise 
of its jurisdiction may not be controlled by rules 
made by state courts for their own guidance.?®-® 
So, a federal court is not bound to follow state cases 
with respect to discretionary declination of jurisdic- 
tion,?®-^® or to follow state views with respect to 


77. U.S.—^Humble Oil & Refining: Co. 
V. Sun Oil Co., C.A.Tex., 180 F.2d 
191, rehearing: denied 191 P.2d 705, 
certiorari denied 72 S.Ct. 367, 342 U. 

S. 920, 96 L.Ed. 687—^Kresbergr v. 
International Paper Co., C.C.A.N.Y., 
149 F.2d 911, certiorari denied 66 
S.Ct, 146, 326 U.S. 764, 90 L.Ed. 460 
—Thames v. State of Miaslsslppl. 
for Use and Benefit of Shoemaker, 
C.C.A.Miss., 117 P.2d 949—^Porter v. 
Beha, C.C.A.N.T., 12 P.2d 513. 

Harris v. American Legion, D.C. 
Ind., 162 F.Supp. 700—^Nugey v. 
Paul-Lewls Laboratories, D.C.N.Y., 
132 F.Supp. 448—^Nyberg v. Mont¬ 
gomery Ward & Co., D.C.MIch., 123 
F.Supp. 699—Hidalgo v. Fidelity & 
Caa. Co. of N. Y., D.CLa., 104 F. 
Supp. 230. affirmed, C.A., 205 F.2d 
834—South Carolina Public Serv¬ 
ice Authority v. New York Cas. 
Co., D.C.S.C., 74 F.Supp. 831—Wood¬ 
ard V. Mutual Life Ins. Co. of N. 
Y., D.C.La., 59 F.Supp. 452—Van 
Buren v. Connecticut General Life 
Ins. Co„ D.C.Mass., 42 F.Supp. 279 
—Park V. Park, D.C.Ga., 37 F.Supp. 
185—Carby v. Greco, D.C.Ky., 31 F. 
Supp. 261—^Hinchcliffe Motors v. 
Willys-Overland Motors, D.C.Mass., 
30 F.Supp. 580. 

Murphy v. Campbell Soup Co., D. 
C.Mass., 44 F.2d 214—Watson v. 
Employers’ Liability Assur. Corpo¬ 
ration, D.C.Tex., 23 F.2d 682, af¬ 
firmed, C.C.A., Employers’ Llal)ility 
Assur. Corporation v. Watson, 28 
F,2d 1010—Fidelity & Depo.sit Co. 
of Maryland v. Trustees of Uni¬ 
versity of Wyoming, D.C.Wyo., 16 
F.2d 150. 

25 C.J. p 845 note 85. 

Jurisdiction of federal courts as un¬ 
affected by state legislation gener¬ 
ally see supra § 7. 

Equitable Jurisdiction and power to 
grant equitable relief see supra 
S 181. 

Bnle distingulsh'ed 

Rule announced in Erie R. Co. v. 
Tompkins. N.Y., 68 S.Ct. 817, 304 U. 
S. 648, 82 L.Ed. 1188, 114 A.L.R. 1487, 
mandate conformed to, C.C.A., Tomp¬ 
kins V. Erie R. Co., 98 F.2d 49, cer¬ 
tiorari denied 69 S.Ct. 108, 306 U.S. 
637, 83 L.Ed. 410, rehearing denied 
69 S.Cft. 229, 306 U.S. 673, 83 L.Ed. 
436, which enlarges the class of ques¬ 
tions on which state decisions are 
binding on' federal courts, and which 


is discussed infra 9 186, must be con¬ 
fined solely to matters of substance 
and docs not extend to matters of Ju¬ 
risdiction. To hold otherwise would 
lead to the Illogical conclusion that 
the Jurisdiction of federal courts may 
not only be limited, but be abrogat¬ 
ed, by an edict of the state legisla¬ 
ture or a decision of the supreme 
court of the state In which the feder¬ 
al court sits. The state may not de¬ 
termine the Jurisdiction of a federal 
court under the theory that the lat¬ 
ter is required to follow the public 
policy of the former. 

U.S.—Stephenson v. Grand Trunk 
Western R. Co., C.C.A.Ill., 110 F. 
2d 401, certiorari dismissed Grand 
Trunk We.stern R. Co. v. Stephen¬ 
son, 60 S.Ct. 1107, two cases, 311 U. 
S. 720. 85 L.Ed. 469. 

State deolsioiui III oonfiict with fed. 
eral deolsioiui as to the Jurisdiction 
of a federal court cannot affect the 
question of Jurisdiction or prevent 
the federal rulings from being bind¬ 
ing. 

U.S.—U. S. V. Frost Lumber Indus¬ 
tries. D.C.La., 3 F.Supp. 1018. 

Anderson v. W. R. Grace & Co., 
D.C.N.Y., 38 F.2d 889. 

Where federal oourt did not have 
Jurisdiction of action, adjudication 
that complaint was barred by pre¬ 
vious adjudication in state court was 
error, 

U.S.—Howard ▼. Archer, C.C.A.Cal.. 

116 F.2d 342. 

Power of court 

(1) Where a state supreme court 
has declared that a certain allega¬ 
tion of facts or certain testimony as 
to facts is contrary to physical laws, 
a federal court sitting in that state 
is not bound by that ruling when 
considering a similar allegation or 
similar testimony, since that would 
divest federal Judge of Judicial pow¬ 
er. 

U.S.—Moore v. Chicago, B. & Q. R. 
Co., D.C.Mo., 28 F.Supp. 804. 

(2) Decisions of courts of state 
in which contempt case originates 
cannot be controlling on federal court 
whose power to punish for contempt 
is limited by federal statute. 

U.S.—Berry v. Midtown Service Cor¬ 
poration, C.C.A.N.Y., 104 F.2d 107. 
122 A.L.R. 1341, certiorari dismissed 
60 S.Ct. 297, 308 U.S. 629, 84 L.Ed. 
625. 


Besldenoe of party 

In determining question of Jurisdic¬ 
tion dependent on residence of par¬ 
ties, federal court will accord full 
respect to finding by state court, in 
related litigation, that plaintiff is a 
bona fide resident of state. 

U.S.—Paudler v. Paudler. C.A.Tex., 
186 F.2d 901, certiorari denied 71 

S. Ct. 742, 341 U.S. 920, 96 L.Ed. 
1354. 

78. U.S.—^Nickerson v. Warren City 
Tank & Boiler Co.. D.C.Pa., 223 F. 
843—West V. Cincinnati, N. O. A 

T. P. R. Co., C.C.Ga., 170 F. 349. 
Corporation 

(1) Decision of the highest court 
of a state that a corporation is a 
corporation of that state is not con¬ 
clusive on the federal courts on that 
Question, in so far as their Jurisdic¬ 
tion is concerned. 

U.S.—Southern R. Co. v. Allison, N.C., 
23 S.Ct. 713, 190 U.S. 326, 47 L.Ed. 
1078. 

14a C.J. p 1232 note 37. 

(2) In determining whether fed¬ 
eral court had Jurisdiction of a Ca¬ 
nadian corporation, the rule that the 
federal courts must follow state law 
was not applicable. 

U.S.—^Hedrick v. Canadian Pac. Ry. 
Co., D.C.Ohlo, 28 F.Supp. 257. 

79. U.S.—Perkins v. Boston & A. R. 
Co., C.C.MaBS., 90 F. 321. 

25 C.J. p 845 note 88. 

79.5 U.S.—^Ilall V. American Cone & 
Pretzel Co., D.C.Pa., 71 F.Supp. 
266. 

79.10 U.S.—Koster v. (American) 
Lumbermens Mut. Cas. Co., C.C.A. 

[ N.Y., 163 F.2d 888, afllrmod (57 S. 

I Ct. 828, 830 U.S. 518, 91 L.Ed. 3 067. 
De Salrigne v. Gould, D.C.N.Y., 
83 F.Supp. 270, affirmed, C.A., 177 
F.2d 616, certiorari denied 70 S.Ct. 
671, 339 U.S. 912, 94 L.Ed. 1338. 
Suits on foreign claims 
In suit by Connecticut residents 
to recover for injuries against French 
railways and French steamship line 
for injuries sustained on French rail¬ 
way, New York rule against suits be¬ 
tween nonresidents on foreign claims 
did not require federal court under 
doctrine of Brie R. Co. v. Tompkins 
to reject Jurisdiction. 

U.S.—Shulman v. Compagnie Generals 
Transatlantiqus, D.C.N.T.. 162 F. 
Supp. 833. 
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the doctrine of forum non conveniens.^® !® Under 
this view, state law is not controlling in determining 
whether a federal court should reject jurisdiction 
of an action for destruction of property brought 
by a nonresident against a foreign corporation ;7®«20 
and it has been held, in a stockholder’s derivative 
action against a foreign corporation, that the federal 
court is not bound by the rule of the state courts 
with respect to noninterference in the internal af¬ 
fairs of a foreign corporation.'^®-^® It has also been 
held, however, that the decisions of state courts of 
the forum are to be followed in determining wheth¬ 
er the federal district court should entertain juris¬ 
diction of an action instituted in such courts by 
dissenting stockholders of a foreign corporation to 
recover the loss of value of stock through a 
merger.^®-®® 

As a general rule, a federal court will follow and 
accept as correct the decisions of the highest court 
of a state as to the powers and the extent of the 
jurisdiction of the courts of that state,®® except 
where such decisions involve questions of right 
under the Constitution and laws of the United 
States.®®-® Accordingly, in applying the rule that 
before a federal court may assume jurisdiction of 
matters originally begun or presently pending in 
a state court, the nature of the jurisdiction of the 
state court must be determined, according to state 
law, the federal court must determine such state 
law from an examination of reported decisions of 
the highest court of the state.®®-!® 

The nature of an action as local or transitory is 
to be determined according to the law of the state 
in which the court sits, even though the question 
arises in its bearing on the jurisdiction of the 
court in which the action is brought;®! and it is 


held that a federal court sitting within a certain 
state has no jurisdiction of an action against a for¬ 
eign corporation for personal injuries, where the 
cause of action arose out of the state, the state 
statutes fail to authorize such an action, and the 
state courts have not construed the statutes to 
allow the adjudication of transitory actions not 
arising in the state.®® The holding by a state court 
that judgments obtained in a single action for 
multiple injuries arising from the same accident 
are several judgments is binding on the federal 
court in determining whether it has jurisdiction 
by reason of the amount involved, where jurisdic¬ 
tion is also based only on diversity of citizenship.®®*® 
It has also been held that in diversity cases, the 
question whether defendant is subject to the per¬ 
sonal jurisdiction of the federal district court is 
one of substantive law and is thus governed solely 
by the law of the state in which the district court 
sits as construed by the courts of such state, sub¬ 
ject to federal constitutional limitations.®®-!® 

§ 183(2). -Right to Remove Cause 

Whether a civil action is removable from a state to 
a federal court, and has been properly removed, under 
the statute providing for removal. Is a matter to be de¬ 
termined by federal, rather than state, law and decisions. 

Generally, whether a civil action is removable 
from a state to a federal court, and has been prop¬ 
erly removed, under the statute providing for re¬ 
moval, 28 U.S.C.A. § 1441 et seq, is a matter for 
determination by the federal courts and is not con¬ 
trolled by state law.®®-®® As discussed in Removal 
of Causes § 5, the statute authorizing removal of 
causes was intended to be uniform in application, 
unaffected by local law definition or characteriza¬ 
tion of the subject matters to which it is to be ap- 


79.15 U.S.—Willis V. Weil Pump Co.. 
C.A.N.Y., 222 F.2d 261. 

Shulman v, Compagnle Generale 
Transatlantique, D.C.N.Y., 152 F. 
Supp. 833. 

79.20 U.S.—Gilbert v. Gulf Oil Corp., 
C.C.A.N.Y.. 153 F.2d 883, 170 A.L.R. 
819, reversed on other grounds 67 
S.Ct. 839, 330 U.S. 601, 91 L.Ed. 
1066. 

79.25 U.S.—^Hall v. American Cone 
& Pretzel Co., D.C.Pa., 71 F.Supp. 
266. 

79.30 U.S.—Weiss v. Routh, C.C^A. 
N.Y., 149 F.2d 193, 169 A.L.R. 668. 

Sheridan v. American Motors 
Corp., D.C.Pa., 132 F.Supp. 121. 
go. U.S.—^American Bakeries Co. v. 
Vining, C.C.A.Fla., 80 F.2d 932— 
Manning v. Ketcham, C.C.A.Ky., 58 
F.2d 948. 

00.5 U.S.—In re Fredenberg, D.C. 

86 C.J.S.—28 


Wis., 65 F.Supp. 4—Application of 
Konaha, D.C., 43 F.Supp. 747. 

80.10 U.S.—Matthies v. Seymour 
Mfg. Co., D.C.Conn., 23 F.R.D, 64. 

81. U.S.—Hudson v. Georgia Casual¬ 
ty Co., D.C.La., 57 F.2d 757. 

25 C.J. p 846 note 89. 

82. U.S.—Hughes v. Johnson Edu¬ 
cator Food Co., D.C.R.I., 14 F.Supp. 
999. 

82.5 U.S.—Storm ▼. Lumbermens 
Mut. Cas. Co., D.aCal., 6 F.R.D. 
355. 

82.10 U.S.—Morgan v. Heckle, D.C. 
Ill., 171 F.Supp. 482—Haas v. Fan- 
cher Furniture Co., D.C.Ill., 156 F. 
Supp. 564, cause remanded, C.A.. 
249 F.2d 955. 

Questions as to process as deter¬ 
mined by federal or state law see 
infra S 190. 


82.50 U.S.—Randolph V. Employers 
Mut. Liability Ins. Co. of Wis., CJl. 
Mo., 200 F.2d 461—Stoll v. Hawk- 
eye Cas. Co. of Des Moines, Iowa, 
C.A.S.D., 185 F.2d 96. 

Barnes v. Parker, D.C.Mo., 126 F. 
Supp. 649. 

Bemaad to state oourt 

Question whether cause should he 
remanded to state court because one 
of plaintiffs and some of defendants 
were citizens of same state, so that 
cause could not be removed to feder¬ 
al district court on ground of diver¬ 
sity of citizenship, involved deter¬ 
mination of jurisdiction of federal 
district court under provisions of 
the Constitution and federal statutes, 
and, therefore, federal district court 
was not bound by law of any state on 
the subject. 

U.S.—Taylor v. Milam. D.C.Ark., 89 
F.Supp. 880. 
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plied or local designation of parties as plaintiff or 
defendant, and therefore the federal courts will 
construe such statute as setting up its own criteria, 
irrespective of local law, for determining in what 
instances suits are to be removed from state to fed¬ 
eral courts. 

Accordingly, the decision of a state court as to 
the right to remove a cause to a federal court is 
not binding on the latter court,83 or at least it is not 
binding on the involved question of whether the 
proceeding in question is of such a nature as to be 
a suit within the meaning of the removal statute.®^ 
Under the provision of the statute authorizing the 
removal of the entire case to the federal court 
whenever a separate and independent claim or 
cause of action which would be removable if sued on 
alone is joined with one or more otherwise non¬ 
removable claims or causes of action, state law may 
be applied in determining the existence of a separate 
and independent claim or cause of action.84.6 

Under the former statute which was construed 
to provide for removal of a cause to the federal 
court where there was a separable controversy, 


36 C. J. S* 

state law controlled as to the separable character of 
a controversy;85 as to whether defendant's liabil¬ 
ity was joint or several for the purpose of re¬ 
moving the cause,88*5 and as to what constitutes a 
cause of action.s^.io Even under the statute as 
changed, the federal courts are governed by local 
law as to the plaintiff^s substantive right, and as to 
the joint or several character of his claim ;85.i5 but 
the federal authorities are still potent to the effect 
that plaintiff has the right to select his forum, to 
elect whether to sue joint tort-feasors jointly or 
separately and to prosecute his own suit in his own 
way to a final determination.®® ^® For the purpose 
of determining the right to removal a conclusion 
as to the status of a party is governed by federal 
law,85 but it has also been held that state law is 
controlling in this respect.®"^ 

Where the basis of removal of a case to the 
federal court is diversity of citizenship, the disposi¬ 
tion of defendant’s challenge to the jurisdiction by 
the court of his person and of the subject matter 
will be determined in accordance with the laws of 
the state.®^-® 


83. U.S.—In re Jarnecke Ditch. C.C. 
Ind., 69 F. 161. 

Fournet v. De Vilbliss, D.C.Liflu. 
24 F.Supp. 60—Le Manquais v. 
Glick, D.C.Tex., 17 F.Supp. 347. 

Prerequisites 

State decision as to prerequisites 
to the removal of a suit does not 
bind the federal court where the 
question is one of construction of a 
federal statute. 

U.S.—Eeran v. Chicago, M. & St. P. 
R. Co., C.CIowa, 63 F. 676. 

84. U.S.—Commissioners of Road 
Improvement Dist. No. 2 of La¬ 
fayette County, Ark., v. St. Louis 
Southwestern Ry. Co., Ark., 42 S. 
Ct. 250, 257 U.S. 647, 66 L.Ed. 364. 

Marchant v. Mead-Morrison Mfg. 
Co., C.C.A.N.Y., 29 F.2d 40. certio¬ 
rari denied Mead-Morrison Mfg. Co. 
V. Marchant, 49 S.Ct. 179, 278 U.S. 
655, 73 L.Ed. 666. 

Minkoff V. Scranton Frocks, Inc., 
D.C.N.Y., 172 F.Supp. 870. 

84.5 U.S.—Kolb V. Prudential Ins. 
Co. of America, D.C.Ky., 170 F. 
Supp. 97—Brinkley v. Chesapeake 
& O. Ry. Co., D.CW.Va., 139 P. 
Supp. 480—^Montrey v. Peter J. 
Schweitzer, Inc., D.C.N.J., 105 P* 
Supp. 708. 

85. U.S.—Ammond v. Pennsylvania 
R. Co., C.C.A.Ohio, 126 P.2d 747, 
certiorari denied 62 S.Ct. 1283, 316 

U. S. 691, 86 L.Ed. 1762—Jennings 

V. Southern Ry. Co., D.C.S.C., 40 P. 
2d 961. 

Prescott v. Richards, D.C.Mass., 
68 F.Supp. 10-—Hoge v. Fort Smith 
Gas Co., D.C.Ark., 37 F.Supp. 71— 


Earnhart v. Turman Oil Co., D.C. j 
Okl., 23 F.Supp. 324—^Johnson v. 
Jordan, D.C.Okl., 22 F.Supp. 286— 
Ferris v. Wray, D.C.Okl., 22 F.Supp. 
135—Bagwell v. Southern Ry. Co., 
D.C.S.C., 21 F.Supp. 761. 

85.5 U.S.—Houser v. Kum, C.C.A. 
Okl., 100 F.2d 488—^Huffman v. 
Baldwin, C.C.A.Ark., 82 F.2d 6, 
certiorari denied Baldwin v. Huff¬ 
man, 67 S.Ct. 12, 299 U.S. 660, 81 
L.Ed. 406—Leonard v. St. Joseph 
Lead Co., C.C.A.Mo., 76 F.2d 390— 
Morris v. E. I. Du Pont De Ne¬ 
mours & Co., C.C.A.MO., 68 F.2d 788 
—^Watson v. Chevrolet Motor Co. 
of St. Louis, C.C.A.MO., 68 P.2d 686, 
certiorari denied Chevrolet Motor 
Co. of St. Louis V. Watson, 64 S. 
Ct. 716, 292 U.S. 637, 78 L.Ed. 1490. 

Harrod v. Missouri Pac. R. Co., 
D.C.Ark., 26 F.Supp. 619—Fournet 
V. De Vilbliss, D.C.La., 24 F.Supp. 
60. 

Stephens v. Southern Pac. Co., 
D.C.Cal., 16 F.2d 288. 

85.10 U.S.—Norwalk v. Air-Way 
Electric Appliance Corporation, D. 
C.N.Y., 14 F.Supp. 129, reversed 
on other grounds, C.C.A., 87 F.2d 
317, 110 A.L.R. 183. 

85.15 U.S.—Bentley v. Halliburton 
Oil Well Cementing Co., C.A.Tex., 
174 P.2d 788. 

85.80 U.S.—Bentley v. Halliburton 
Oil Well Cementing Co., supra. 

86. U.S.—^Langlie v. United Fire¬ 
man's Ins. Co., D.C.Wash., 40 F. 
Supp. 24. 


87. U.S.—O'Neill Bros. v. Crowley, 
D.C.S.C., 24 F.Supp. 706. 

Stats as party 

Status of a state as a party to ac¬ 
tion will, for purpose of considering 
right of removal to federal court, be 
determined by law of the forum state. 
U.S.—State of Neb. v. Northwestern 
Engineering Co., D.C.Neb., 69 F. 
Supp. 347. 

87.5 U.S.—Georgia Lumber & Veneer 
Corp. V. Solcm Mach. Co., D.C.Ga., 
160 F.Supp. 126—Martin v. Better 
Taste Popcorn Co., D.C.Iowa, 89 F. 
Supp. 764. 

Process 

(1) On removal to district court of 
case against alleged foreign corpo¬ 
ration with permit to do business in 
state, in determining whether state 
court acquired Jurisdiction of de¬ 
fendant, the district Judge must fol¬ 
low the construction the state courts 
actually give to its statutes govern¬ 
ing doing of business in the state 
and service of process on foreign cor¬ 
porations. 

U.S.—Rosenthal v. Frankfort Distil¬ 
lers Corp., C.A.Tex., 193 F.2d 137. 

(2) Question as to whether corpo¬ 
rate defendant in action removed 
from Tennessee court had been sub¬ 
ject to personal process in state of 
Tennessee would be controlled by 
Tennessee statutes and decisions of 
Tennessee appellate courts unless 
business involved were interstate 
commerce, in which event federal de¬ 
cisions would control. 

U.S.—^Radford v. Minnesota Min. & 
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§ 184. Questions of International Law 

Ordinarily a federal court la not controlled, on a ques- 
tion of International comity, by state decisions that the 
law of another country is opposed to the policy of the 
state and cannot be enforced there. 

Since the question of international comity is con¬ 
trolled by international law and customs, the deci¬ 
sions of a state court that a law of another country 
is opposed to the policy of the state and cannot 
be enforced there are not controlling in the federal 

courts. 

§ 185. Questions of General or Commercial 
Law 

Th® federal courts have abandoned the long pre¬ 
vailing doctrine that, In deciding questions of commer¬ 
cial or other general law, not dependent on local statutes 
or usages, a federal court is free to exercise its Independ¬ 
ent Judgment and is not bound to follow state decisions. 

During nearly a century the federal courts fol- 
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lowed the doctrine, first announced in the supreme 
court case of Swift v. Tyson,89 that the statute pro¬ 
viding that the laws of the several states, except 
where the Constitution, treaties, or statutes of the 
United States otherwise require or provide, shall be 
regarded as rules of decision in trials at common 
law, in the courts of the United States, in cases 
where they apply, is limited in its application as far 
as decisions are concerned, to decisions of questions 
of local law, and that, in matters of general juris¬ 
prudence, or in deciding questions of a general 
nature, especially questions of general commercial 
law, not at all dependent on local statutes or local 
usages of a fixed and permanent operation, federal 
courts exercising jurisdiction on the ground of 
diversity of citizenship need not apply the unwritten 
law of a state as declared by its highest court, but 
are free to exercise an independent judgment as to 
what the common law of the state is or should be.^® 


Mfff. Co., D.C.Tenn., 128 F.Supp. 
776. 

(3) A decision of Missouri supreme 
court that Missouri statute author¬ 
izing^ service of process, directed to 
nonresident insurance company, on 
state insurance superintendent, con¬ 
stitutes sole and exclusive means of 
serving such a company, is binding 
on federal district court for western 
district of Missouri in action, re¬ 
moved thereto from Missouri court 
on automobile liability policy issued 
by Texas corporation in Kansas. 

U.S.—Cowley v. Auto Transports, 

Inc., D.C.Mo., 122 F.Supp. 689. 

(4) Process as determined by fed¬ 
eral or state law generally see infra 
§ 190. 

88. U.S.—Bvey v. Mexican Cent. R, 
Co., Tex., 81 F. 294, 26 C.C.A. 407, 
38 L.R.A. 387. 

89. U.S.—Swift v. Tyson, N.T., 16 
Pet. 1, 10 L.Ed. 866. 

90. U.S.—^W^ichita Royalty Co. v. 
City Nat. Bank of Wichita Falls, 
C.C.A.Tex., 96 F.2d 671, rehearing 
denied 97 F.2d 249, affirmed 69 S.Ct. 
420, 306 U.S. 103, 83 L.Ed. 615—- 
Rogers v. Marchant, C.C.A.S.C., 91 
F.2d 660, certiorari denied 68 S.Ct. 
141, 302 U.S. 739, 82 L.Ed. 571— 
jEtna Life Ins. Co. of Hartford, 
Conn., V. Maxwell, C.C.A.W.Va., 89 
F.2d 988—Lake Union Dry Dock & 
Machine Works v. U. S., C.C.A. 
Wash., 81 F.2d 230—^U. S. Fidelity 
& Guaranty Co. v. Sweeney, C.C.A. 
Mo., 80 F.2d 236—Moore v. Backus. 
C.C.A.I11., 78 F.2d 671, 101 A.L.R. 
379, certiorari denied 56 S.Ct. 173, 
296 U.S. 640, 80 L.Ed. 466—Citizens 
Nat. Bank of Orange, Va., v. Waugh, 
C.C.A.W.Va., 78 F.2d 326. 100 A.L.R. 
939 —Hewlett v. Schadel, C.C.A.Va., 
68 F.2d 602, 91 A.L.R. 743—Howard 


V. Illinois Cent. R. Co., C.C.A.Ind., 
64 P.2cl 267—Wild v. Commission¬ 
er of Internal Revenue, C.C.A., 62 
F.2d 777—Farmers’ Bank v. Hayes. 
C.C.A.Tcnn.. 68 F.2d 34, certiorari 
denied 53 S.Ct. 8, 287 U.S. 602, 77 
L.Ed. 524—Fountain & Herrington 
V. Mutual Life Ins. Co. of New 
Tork, C.C.A.N.C., 66 F.2d 120—Ex- 
ner v. Sherman Power Const. Co., 
C.CA.Vt.. 54 P.2d 510, 80 A.L.R. 
686—Todd Dry Dock Engineering 
& Repair Corporation v. City of 
New York, C.C.A.N.Y., 64 F.2d 490 
—Cuttell V. Fluent, C.C.A.Iowa, 61 
F.2d 974—Cole v. Pennsylvania R. 
Co., C.C.A.N.Y., 43 F.2d 953, 71 A. 
L.R. 1096—Inter-Southern Life 
Ins. Co. V. McElroy, C.C.A.Ark., 38 
F.2d 667—Dickson v. First Nat. 
Bank, C.C.A.Okl., 26 F.2d 411— 
Black & White Taxicab & Trans¬ 
fer Co. V, Brown & Yellow Taxicab 
& Transfer Co., C.C.A.Ky., 16 F.2d 
509, affirmed 48 S.Ct. 404, 276 U.S. 
618, 72 L.Ed. 681, 67 A.L.R. 426— 
Hartford Fire Ins. Co. v. Jones, 
C.C.A.Ky., 15 F.2d 1—^Etna Life 
Ins. Co. V. Johnson, C.C.A.N.D., 13 
F.2d 824—In re Gubelman, C.C.A.N. 
Y., 9 F.2d 486—Community Bldg. 
Co. V. Maryland Casualty Co., C.C. 
A.Wash., 8 F.2d 678, certiorari de¬ 
nied Maryland Casualty Co. v. 
Community Bldg. Co., 46 S.Ct. 361, 
270 U.S. 662, 70 L.Ed. 782—Har¬ 
ris, Irby & Vose v. Allied Com¬ 
press Co. of Augusta, Ga., C.C.A. 
Ga., 6 F.2d 7—Parramore v. Denver 
&, R. G. W. R. Co., C.C.A.Utah. 6 F. 
2d 912, certiorari denied 46 S.Ct. 
20, 269 U.S. 660, 70 L.Ed. 411— 
Quarles v. City of Appleton, C.C. 
A.Wis. 299 F. 608—Spokane & 
Eastern Trust Co. v. U. S. Steel 
Products Co., C.C.A.Wash., 290 P. 
884—Ransome Concrete Machinery 
Co. V. Moody, C.C.A.N.Y., 282 P. 29 
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f —Mobile Shipbuilding Co. v. Feder¬ 
al Bridge & Structural Co., C.C.A. 
Ill., 280 P. 292, certiorari denied 43 
S.Ct. 88, 260 U.S. 726, 67 L.Ed. 483 
—Lewis V. Fifth-Third Nat. Bank 
of Cincinnati, C.C.A.Ohlo, 274 F. 
687—Petition of National Discount 
Co., C.C.A.Tenn., 272 P. 670, certio¬ 
rari denied Williams v. National 
Discount Co., 42 S.Ct. 48, 267 U.S. 
635, 66 L.Ed. 408. 

Rose V. Phillips Packing Co., D. 

C. Md., 21 F.Supp. 485—Williams v. 
Drake, D.C.Ill., 9 F.Supp. 672— 
Johnson v. First Nat. Bank & Trust 
Co. of Tulsa, D.C.Okl., 8 F.Supp. 
788, affirmed, C.C.A., 78 F.2d 636— 
Ford V. Grocers’ Mut. Ins. Co., D.C. 
Pa., 4 F.Supp. 911—Brandon v. 
Kan.sas City Southern Ry. Co., D.C. 
La., 3 F.Supp. 818—Randolph v. 
Great Atlantic & Pacific Tea Co., 

D. C.Pa., 2 F.Supp. 462, affirmed, C. 
C.A., Great Atlantic & Pacific Tea 
Co. V. Randolph, 64 F.2d 247—('’en- 
tral Vermont Ry. Co. v. Southern 
New England R. Corporation, IXC. 
Mass., 1 F.Supp. 1004, affirmed, C. 

C. A., Centmont Corporation v. 
Marsch, 68 F.2d 460, certiorari de¬ 
nied, 64 S.Ct. 680, 291 U.S. 680, 78 
L.Ed. 1068. 

Jockmus V. Claussen & Knight, 

D. C.Fla., 47 P.2d 766—Bush v. 
Bremner, D.C.Minn., 29 F.2d 844, 
affirmed, C.C.A., 36 F.2d 189—Inter¬ 
national Finance Corporation v. 
People’s Bank of Keyser, D.C.W. 
Va., 27 P.2d 623, affirmed, C.C.A., 
People’s Bank of Keyser v. Inter¬ 
national Finance Corporation, 30 F. 
2d 46, certiorari denied 49 S.Ct. 362. 
279 U.S. 858, 78 L.Ed. 999—Rouck 
V. Board of Com’rs of Everglades 
Drainage Dlst., D.C.Fla., 27 F.2d 
377—Conrad v. Wheelock, D.C.Ill., 
24 F.2d 996—Peterson v. Metropol¬ 
itan Life Ins. Co., D.C.Iowa, 19 F. 
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However, the doctrine introduced grave discrim¬ 
ination in favor of noncitizens against citizens of a 
state, it prevented uniformity in the administration 
of the law of a state, uncertainty was produced by 
the impossibility of finding a satisfactory line of 
demarcation between the province of general law 
and that of local law, and finally, on the ground that, 
in applying it, the federal courts invade rights which 
are reserved by the Constitution to the several states, 
the supreme court, in Erie R. Co. v. Tompkins, 
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disapproved and abandoned the doctrine and sub¬ 
stituted therefor the broad rule that, except in mat¬ 
ters governed by the Federal Constitution or by 
acts of Congress, the law to be applied in any case 
is the law of the state, regardless of whether such 
law is declared by the legislature of the state in a 
statute or by its highest court in a decision. In sub¬ 
sequent cases the new rule or doctrine has been 
followed by federal courts.^* 


Sd 74, affirmed, C.C.A., Metropolitan 
J^ife Ins. Co. v. Peterson, 19 F.2d 
8S—Bryant v. Williams, D.C.N.C.. 
16 P.2d 159—Capital City State 
Bank v. Swift, D.C.Okl., 290 F. 505 
—In ro Roth, D.C.OhIo, 272 F. 616. 
85 C.J. p 846 note 93, p 855 note 98 
[a], p 856 note 29 [c], [d]. 

Zt was sarlonslv doubted, however, 

that there is any such thing in this 
country as a “general commercial 
law;’’ and It was said that, while 
the phrase is often used, it really 
means little more than that in some 
cases the federal courts will follow 
the decisions of state courts and In 
other cases will not. 

U.S.—Turk V. Newark Fire Ins. Co., 
D.C.Pa., 4 F.2d 142, affirmed, C.C. 
A.. Newark Fire Ins. Co. v. Turk, 
6 F.2d 533, 43 <96. 

ZIeolsioas interpreting itatnte codify¬ 
ing or deelarihg somwon law 

(1) In some cases the rule was 
applied to state decisions interpret¬ 
ing state statutes which merely cod¬ 
ified or declared general principles of 
the common law. 

U.S.—Rison V. Postal Telegraph-Ca¬ 
ble Co., P.aCal., 28 F.2d 788—Pe¬ 
terson V. Metropolitan Life Ins. 
Co., D.C.Iowa, 19 F.2d 74, affirmed, 
C.C.A., Metropolitan Life Ins, Co. 
V. Peterson, 19 F.2d 88—Capital 
City State Bank v. Swift, D.C.Okl., 
290 F. 605. 

(2) View to contrary, however, 
was subsequently taken by the Su¬ 
preme Court which held that the con¬ 
struction by a state court of last re¬ 
sort of a state statute is binding on 
the federal courts, regardless of 
whether the statute alters, codifies, 
JOT declares the common law, and ir¬ 
respective of whether the statute 
prescribes rules of commercial law 
or is concerned with some subject 
of narrower scope. 

U.S.—^Marine Nat. Exchange Bank of 
Milwaukee, Wis. v. Kalt-Zimmers 
Mfg. Co., Wis., 66 S.Ct. 226, 293 
U.S. 867, 79 L.Ed. 427—Burns 

Mortg. Co. V. Fried, Pa., 64 S.Ct 
613. 292 U.S. 487, 78 1380, 92 

A.L.R. 1198. 

Zdeatioal law la, all states 

Common law applicable in federal 
courts is same in all statea 


XJ.S.—^Redfield v. New York Cent R. 
Co., C.C.A.MO.. 83 F.2d 62. 

Weight of authority In all states 

On question of general commercial 
law, federal court followed its inde¬ 
pendent Judgment as determined in 
view of weight of authority in all 
states. 

U.S.—Sears v. Greater New York De¬ 
velopment Co., C.C.A.Mass., 61 F. 
2d 46, certiorari denied Greater 
New York Development Co. v. 
Sears, 52 S.Ct 42. 284 U.S. 668, 76 
L.Ed. 565. 

Pedsral deolslons wore followed 

U.S.—^Erhard v. Boone State Bank of 
Boone. Iowa, C.C.A.Iowa, 66 F.2d 
48—Security Life Ins. Co. of Amer¬ 
ica V. Brimmer, C.C.A.Mo., 36 F.2d 
176, certiorari denied 60 S.Ct 360, 
281 U.S, 744, 74 L.Ed. 1157—Sears 
V. Greater New York Development 
Co.. D.C.Mass., 19 P.2d 664, affirmed, 
C.C.A., 61 F.2d 46, certiorari denied 
Greater New York Development 
Co. V. Sears. 52 S.Ct 42, 284 U.S. 
668, 76 L.Ed. 565. 

R. E. Duvall Co. V. Washington, 
Baltimore & Annapolis Electric R. 
Co., D.C.Md., 16 F.Supp. 636. 

Oouclusioa differing from that of 
state court 

Sometimes a federal court ascer¬ 
tained and declared the common law 
of a particular state to be different 
from what it was declared to be by 
the judicial tribunals of that state. 
U.S.—Smith V. Alabama, Ala., 8 S.Ct. 
664, 124 U.S. 465, 81 L.Ed. 608— 
New York Cent. R. Co. v. Lock- 
wood, N.Y., 17 Wall. 867. 21 L.Ed. 
627. 

12 C.J. p 197 note 49. 

Deference to state deolslons 

Although they were not absolutely 
controlled by, or bound to follow, 
state decisions on questions of gen¬ 
eral or commercial law, federal 
courts in many cases manifested an 
inclination to promote harmony and 
the orderly administration of Justice 
within a state by leaning toward 
agreement with the courts of the 
state, regarding their decisions as 
persuasive, and following them 
where there was no impelling reason 
for not doing so, as where they were 
not clearly wrong and the general 
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rule was in doubt or not well set¬ 
tled. 

U.S.—Trainer Co. v. ^tna Casualty 
& Surety Co., Pa., 64 S.Ct 1, 290 U. 

S. 47, 78 L.Ed. 162. 

National-Ben Franklin Fire Ins. 

Co. V. Stuckey, C.C.A.Ga,, 92 P.2d 
411—Angle v. Shinholt, C.C.A.Tex.. 
90 P.2d 294, certiorari denied 68 S. 
Ct. 40, 302 U.S. 719, 82 L.Ed. 655— 
McGuire v. Sherwin-Williams Co., 
C.C.A.I11.. 87 P.2d 112—^Fidelity & 
Deposit Co. of Maryland v. Grand 
Nat. Bank of St. Louis, C.C.A.Mo., 
69 P.2d 177—^Fidelity & Columbia 
Trust Co. V. Lucas, C.C.A.Ky., 66 P. 
2d 116—^American Trust Co. v. 
Proctor, C.C.A.Me., 42 F.2d 884, 
certiorari denied Proctor v. Amer¬ 
ican Trust Co., 51 S.Ct. 74, 282 U.S. 
867, 75 L.Ed. 766—Community 

Bldg. Co. V. Maryland Casualty 
Co., C.C.A.Wash., 8 F.2d 678, certio¬ 
rari denied Maryland Casualty Co. 
V. Community Bldg. Co., 46 S.Ct. 
351, 270 U.S. 652, 70 L.Ed. 782. 

General Petroleum Corporation 
of California v. Seaboard Terminals 
Corporation, D.C.Md., 19 F.Supp. 
882—American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., D.C.N.Y., 11 F.Supp. 
418—Lawrence v. Travelers* Ins. 
Co., D.C.Pa., 6 F.Supp. 428. 

The Anthony D. Nichols, D.C.N. 

T. , 49 P.2d 927—Guidise v. Island 
Refining Corporation, D.C.N.Y., 291 
F. 922—Boston & M. R. R. v. Dan¬ 
iel, C.C.A.Vt., 290 F. 916—B. F. 
Sturtevant Co. v. Fidelity & Depos¬ 
it Co. of Maryland, C.C.A.N.Y,, 285 
P. 367. 

26 C.J. p 847 note 94. 

91. U.S.—^Erie R. Co. v. Tompklnss, 
N.Y.. 68 S.Ct. 817, 304 U.S. 64, 82 
L.Ed. 1188, 114 A.L.R. 1487, man¬ 
date conformed to, C.C.A., Tomp¬ 
kins V. Erie R. Co., 98 P.2d 49, cer¬ 
tiorari denied 69 S.Ct. 108, 305 U.S. 
637, 83 L.Ed. 410, rehearing denied 
69 S.Ct. 229. 806 U.S. 673, «3 L.Ed. 
436. 

92. U.S.—^West V. American Tele¬ 
phone & Telegraph Co., Ohio, 61 S. 
Ct. 179, 311 U.S. 223, 86 L.Ed. 139, 
132 A.L.R. 966, mandate conformed 
to, C.C.A.. 121 P.2d 142—Hudson v. 
Moonler, Mo., 58 S.Ct. 964, 304 U.S. 
897, 82 L.Bd. 1422, mandate oon- 
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While the new doctrine is primarily concerned 
with substantive matters, state law generally has 
become more applicable, not only as respects sub¬ 
stantive property rights, but also as respects tort 
law, commercial law, rules of evidence, measure of 
damages, and the like.®^ The prohibition against 
independent determinations by the federal courts 
extends to the field of conflict of laws.^5 

However, it is said that, notwithstanding Erie R. 
Co. V. Tompkins, there still exist certain fields, in¬ 
cluding the liability or immunity of a telegraph 
company to the person defamed for transmission and 
delivery of a defamatory interstate message, where 
legal relations are governed by a federal common 
law, that is, a body of decisional law developed by 
the federal courts untrammeled by state court deci¬ 


sions.®® Some cases involving national banks, 
or contracts with the government of the United 
States,®® are not within the ambit of the rule requir¬ 
ing the application of state law. In this respect, 
while the federal law merchant developed under the 
regime of Swift v. Tyson®®-® represented general 
commercial law rather than a choice of a federal 
rule designed to protect a federal right, it stands as 
a convenient source of reference for fashioning 
federal rules applicable to federal questions with 
respect to rights and duties of the United States on 
commercial paper which it issues.®®-^® As shown 
supra § 183, the rule of Erie v. Tompkins does not 
affect the determination of jurisdictional questions; 
and it does not bind the United States Supreme 
Court to follow a decision of a state supreme court, 
previously overruled by the Federal Supreme Court, 


formed to. C.C.A.. 102 F.2d 96. cer¬ 
tiorari denied 59 S.Ct. 1037. 307 U. 
S. 639. 83 L.Ed. 1620, and Fitch v. 
Moonier. 59 S.Ct. 1037, 307 U.S. 639, 
83 L.Ed. 1520—Rosenthal v. New 
York Life Ins. Co.. Mo.. 58 S.Ct. 
874, 304 U.S. 263, 82 L.Ed. 1330— 
New York Life In.s. Co. v. Jackson. 
Ill.. 58 S.Ct. 871, 304 U.S. 261. 82 
L.Ed. 1329, mandate conformed to, 
C.C.A., 98 P 2d 950, certiorari de¬ 
nied 69 S.Ct. 108, 306 U.S. 640, 83 
L.Ed. 413. 

Alameda County v. U. S., C.C.A. 
Cal., 124 P.2d Cll—First Trust & 
Savings Bank of Oneida v. Kent, 
C.C.A.Tcnn , 119 F.2d 161, certiorari 
denied 62 S.Ct. 91. 314 U.S. 648. 86 
li.Ed. 520—Reno Nat. Bank of Re¬ 
no V. Seaborn, C.C.A.Nev., 99 F.2d 
482. 

Ake V. Chancey, D.C.Pla., 43 P. 
Supp. 580—Ilu9s V. Prudential Ins. 
Co. of America, D.C.Conn., 37 F. 
Supp. 364—Panko v. Endicott John¬ 
son Corporation, D.C.N.Y., 24 F. 
Supp. 678. 

In equity cases see supra S 181* 

Federal court must examine state 

decisions, if any, pertaining to a 
common-law principle claimed to be 
applicable. 

y.S.—Crab Orchard Improvement Co. 
V. Chesapeake & O. Ry. Co., C.C.A. 
WVa., 115 F.2d 277, certiorari de¬ 
nied 61 S.Ct. 807, 312 U.S. 702, 86 
L.Ed. 1135. 

Time as of which law ascertained 

Under rule in Erie R. Co. v. Tomp¬ 
kins, the state law to be applied in 
federal courts is that existing now, 
even though it may differ from that 
which existed when case was tried 
below. 

U.g.—Vandenbark v. Owens-Illinois 
Co., Ohio, 61 S.Ct. 847. Sll U.S. 
638. 85 L.Ed. 327. 

Alameda County v. U. S., C.C.A. 
Cal., 124 F.2d 611. 


93. U.S.—Hardie v. Bryson, D.C.Mo., 
44 F.Supp. 67—Schopp v. Muller 
Dairies. D.C.N.Y.. 26 F.Supp. 60— 
Ostroff v. New York Life Ins. Co., 
D.C.Cal., 23 F.Supp. 724, reversed 
on other grounds, C.C.A., 104 F.2d 
986, certiorari denied New York 
Life Ins. Co. v. Ostroff. 60 S.Ct. 
122, 308 U.S. 692, 84 L.Ed. 496. 

94. tJ.S.—Bailey v. Porter-Wadley 
Lumber Co., D.C.La., 28 F.Supp. 
26, affirmed, C.C.A., Porter-Wadley 
Lumber Co. v. Bailey, 110 F.2d 974, 
followed in Porter-Wadley Lumber 
Co. V. Pruitt. 110 P.2d 976, certio¬ 
rari denied 61 S.Ct. 48, 311 U.S. 680, 
86 L.Ed. 438, certiorari denied Por¬ 
ter-Wadley Lumber Co. v. Bailey, 
61 S.Ct. 48. 311 U.S. 68, 86 L.Ed. 
438. 

95. U.S.—Grlffln v. McCoach, Tex., 
61 S.Ct. 1023, 313 U.S. 498. 86 L. 
Ed. 1481, 134 A.L.R. 1462—Klaxon 
Co. V. Stentor Electric Mfg. Co., 
Del., 61 S.Ct. 1020, 313 U.S. 487, 
85 L.Ed. 1477. 

Ascertainment of public policy 

Fact that Texas has no statute au¬ 
thorizing Imposition of costs which 
may Include defender’s expenditure 
for an attorney does not establish 
that It is against "public policy" of 
Texas for such Judgment to be enter¬ 
ed unless that claim is supported by a 
decision or statute, and that a Mexi¬ 
can Judgment for such costs against 
an unsuccessful plaintiff In a Mexi¬ 
can action cannot be enforced in 
Texas federal district court. 

XJ.S.—Companla Mexlcana Rediodi- 
fusora Franterlza v. Spann, D.C. 
Tex., 41 F.Supp. 907, affirmed, C. 
C.A., 131 F.2d 609. 

96. U.S.—O’Brien v. Western Union 
Telegraph Co., C.C.A.Mas8., 113 F. 
2d 639. 

Abatomeat of aotiou 

It has been held that in absence of 
statutory pronouncement, federal 
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common law applied to determine 
whether former stockholder’s action 
against purchasers of his stock for 
unjust enrichment abated on former 
stockholder’s death. 

U.S.—Mills V. Sarjem Corp., D.C.N. 
J., 133 F.Supp. 753. 

97. U.S.—Bradford v. Chase Nat. 
Bank of City of New York, D.C.N. 
Y., 24 F.Supp. 28, affirmed, C.C.A., 
Berger v. Chase Nat. Bank of City 
of New York, 106 F.2d 101, affirmed 
60 S.Ct. 707, 309 U.S. 632, 84 L. 
Bd. 990, rehearing denied 60 S.Ct. 
886, 309 U.S. 698, 84 L.Ed. 1037, 
affirmed Schram v. Chase Nat. 
Bank of City of New York, 60 S.Ct. 
707, 309 U.S. 632, 84 L.Ed. 990, re¬ 
hearing denied 60 S.Ct. 886. 309 
U.S. 698, 84 L.Ed. 1037, affirmed 
Warden v. Chase Nat. Bank of 
City of New York. 60 S.Ct. 707, 809 
U.S. 632, 84 L.Ed. 990, rehearing 
denied 60 S.Ct. 886, 309 U.S. 698, 
84 L.Ed. 1037, affirmed Young v. 
Chase Nat. Bank of City of New 
York, 60 S.Ct. 707, 309 U.S. 632, 84 
L.Ed. 990, rehearing denied 60 S. 
Ct. 885, 309 U.S. 698, 84 L.Ed. 1037, 
affirmed Feucht v. Chase Nat. Bank 
of City of New York, 60 S.Ct. 708, 
309 U.S. 632, 84 L.Ed. 990, rehear¬ 
ing denied 60 S.Ct. 886, 309 U.S. 
698, 84 L.Ed. 1037—Downey v. City 
of Yonkers, D.C.N.Y., 23 F.Supp. 
1018, affirmed, C.C.A,, 106 P.2d 69. 
affirmed City of Yonkers v. Dow¬ 
ney, 60 S.Ct. 796, 309 U.S. 690, 84 
L.Ed. 964, rehearing denied 60 S.Ct. 
1071, 310 U.S. 656, 84 L.Ed. 1420 and 
Condon v, Downey, 60 S.Ct. 1071, 
two cases, 310 U.S. 666, 84 L.Ed. 
1420. 

98. U.S.—Byron Jackson Co. v. U. S., 
D.C.Cal.. 36 F.Supp. 666. 

98.5 U.S.—Swift V. Tyson, N.T., 16 
Pet. 1, 10 L.Ed. 865. 

08.10 U.S.—Clearfield Trust Co. v. 
U. S.. Pa.. 63 S.Ct. 673, 318 U.S. 363. 
87 L.Ed. 838. 
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that a certain charter does not constitute a contract 
with the state within the meaning of the provision 
of the federal constitution that no state shall by 
law impair the obligation of a contract.®^ Not¬ 
withstanding it is claimed that the law of a foreign 
country is applicable in a particular case, the case 
must be decided according to the law of the federal 
courts as a question of general commercial law if 
the foreign law is not expressly pleaded.^^-S 


IVhat constitute questions of general law. Ques¬ 
tions of general law as to which the federal courts, 
under the former rule, exercised their independent 
judgment, regardless of state decisions, provided, of 
course, there were not state statutes expressly gov¬ 
erning the question, included questions relating to 
agency bonds ;2 commercial paper ;3 contracts 
generally;^ insurance policies and contracts;® the 
effect to be given to the contract of a person non 


99. Mo.—^Washington University v. 
Gorman, 153 S,W.2d 35, 348 Mo. 
310, certiorari dismissed Gorman v. 
Washington University, 62 S.Ct. 
962. 316 U.S. 98. 86 L.Ed. 1300. 

99.5 U.S.—F. A. R. Liquidating Corp. 
V. Brownell. D.C.Del.. 130 F.Supp. 
691. 

1. IT.S.—Babbitt Bros. Trading Co. 
V, New Home Sewing Mach. Co.. C. 
C.A.Ariz.. 62 F.2d 530—Texas Co. v. 
Brice, C.C.A.Tenn., 26 F.2d 164, 
certiorari denied Brice v. Texas 
Co., 49 S.Ct. 34, 278 U.S. 640. 73 L. 
Ed. 555. 

S. B. McMaster, Inc., v. Chevrolet 
Motor Co., D.C.S.C., 3 F.2d 469. 

a. U.S.—Gerrlsh v. Atlantic Ice & 
Coal Co., C.C.A.Ga., 80 F.2d 648— 
Board of Education of Town of 
Carmen, Okl.. v. James, C.C.A.OkL, 
49 F.2d 91—Odegard v. General 
(’!aaualty & Surety Co., C.C.A.Minn., 
44 F.2d 31—U. S. to Use of Stal¬ 
lings V. Starr, C.C.A.N.C., 20 F.2d 
803. 

Holland v. Fuller, D.C.Tenn., 14 
F.Supp. 688. 

25 C.J. p 848 note 7, p 849 note 8. 

8. U.S.—Glover v. State Bank of 
Bird, C.C.A.Ill., 95 F.2d 151—Gcr- 
rish V. Atlantic Ice & Coal Co., C. 
C.A.Ga., 80 F.2d 648—Citizens Nat. 
Bank of Orange, Va., v. Waugh, C. 
C.A.W.Va., 78 F.2d 325, 100 A.L.R. 
939—Ballard Bros. Fish Co. v. Ste¬ 
phenson, C.C.A.Va., 49 F.2d 581, cer¬ 
tiorari denied 51 S.Ct. 656, 283 U.S. 
864. 75 L.Ed. 1468. 

American Brake Shoe & Foundry 
Co. V. Interborough Rapid Transit 
Co., D.C.N.Y., 11 F.Supp. 418. 

Sears v. Greater New York De¬ 
velopment Co., D.C.Mass., 19 F.2d 
654, affirmed, C.C.A., 51 F.2d 46, 
certiorari denied Greater New York 
Development Co. v. Sears, 52 S.Ct. 
42, 284 U.S. 668, 76 L.Ed. 665-In 
re Hotel Equipment Co., D.C.Ga., 
297 F. 842. 

25 C.J. p 848 note 96. 

X^iabilitj of hfuilc aooeptliur oonuner- 
clal paper for oolleotloa 
U.S.—City of Douglas, Ariz. v. Fed¬ 
eral Reserve Bank of Dallas, D.C. 
Tex., 300 P. 573, affirmed, C.C.A., 
City of Douglas v. Federal Reserve 
Bank of Dallas, 2 F.2d 818, 44 A. 
L.R. 1425, affirmed 46 S.Ct. 554, 271 
U.S. 489, 70 L.Ed. 1051—Taylor & 


Bournique Co. v. National Bank of 
Ashtabula, D.C.Ohio, 262 P. 168. 

4L U.S.—Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co., Ky., 48 S. 
Ct. 404, 276 U.S. 518, 72 L.Ed. 681, 
57 A.L.R. 426. 

Coyne v. Superior Incinerator Co. 
of Texas, C.C.A.N.Y., 80 F.2d 844— 
Pendleton v. Pan American Life 
Ins. Co., C.C.A.Ky., 56 P.2d 935— 
Shawver v. Ewing, C.C.A.Kan., 1 
P.2d 423, certiorari denied Ewing v. 
Shauver, 45 S.Ct. 462, 267 U.S. 601, 
69 L.Ed. 808—Harper v. Hochstim, 
C.C.A.N.Y., 278 F. 102—Pickens v. 
Merriam, C.C.A.Cal., 274 P. 1, cer¬ 
tiorari denied 42 S.Ct. 168, 257 U.S. 
656, 66 L.Ed. 419. 

R. E. Duvall Co. v. Washington, 
Baltimore & Annapolis Electric R. 
Co., D.C.Md., 15 F.Supp. 536— 
Brown-Crummer Inv. Co. v. Town 
of North Miami. D.C.Pla., 11 P. 
Supp. 73—Bausch & Lomb Optical 
Co. V. Wahlgren, D.C.Ill., 1 F.Supp. 
799, affirmed, C.C.A., Wahlgren v. 
Bausch & Lomb Optical Co., 68 F.2d 
660, certiorari denied 54 S.Ct. 774, 
292 U.S. 639, 78 L.Ed. 1491, re¬ 
hearing denied 54 S.Ct. 862, 292 

U. S. 615, 78 L.Ed. 1491. 
Toole-Tletzen & Co. v. Colorado 

River Development Co., D.C.Cal., 38 
P.2d 850—^In re Hagin, D.C.La., 21 
P.2d 434, affirmed, C.C.A., Pheenix 
Building & Homestead Ass’n, 33 F. 
2d 563, certiorari denied 50 S.Ct. 
240, 281 U.S. 726, 74 L.Ed. 1143— 
Peterson v. Metropolitan Life Ins. 
Co., D.CIowa, 19 P.2d 74, affirmed, 
C.C.A., Metropolitan Life Ins. Co. 

V. Peterson, 19 P.2d 88 —^Ware 
County V. National Surety Co., D. 
C.Ga., 17 F.2d 444. 

25 C.J. p 847 note 95. 

6. U.S.—Boseman v. Connecticut 
General Life Ins. Co., Tex., 57 S. 
Ct. 686, 301 U.S. 196, 81 L.Ed. 1036, 
110 A.L.R. 732. 

Metropolitan Life Ins. Co. v. Bu- 
katy, C.C.A.Kan., 92 F.2d 1—Equi¬ 
table Life Assur. Soc. of U. S. v. 
Deem, C.C.A.W.Va., 91 F.2d 569, cer¬ 
tiorari denied Deem v. Equitable 
Life Assur. Soc. of U. S., 58 S.Ct. 
146, 302 U.S. 744, 82 L.Ed. 575- 
Equitable I.iife Assur. Soc. of U. S. 
V. Nikolopulos, C.C.A.N.J., 86 P.2d 
12, certiorari denied 57 S.Ct. 436, 
300 U.S. 660, 81 L.Ed. 869—First 
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Nat. Bank v. State Life Ins. Co. of 
Indianapolis, Ind., C.C.A.Tex., 80 P. 
2d 499—New York Life Ins. Co. v. 
Yerys, C.C.A.N.C., 80 F.2d 264— 
Gulf Refining Co. v. Home Indem¬ 
nity Co. of New York, C.C.A.Ark,, 

78 P.2d 842—Maryland Casualty 
Co. V. Nellis, C.C.A.Ohlo, 75 F.2d 
23, certiorari denied Nellis v. 
Maryland Casualty Co., 56 S.Ct. 135, 
296 U.S. 615, 80 L.Ed. 436, rehear¬ 
ing denied 56 S.Ct. 168, 296 U.S. 
662, 80 L.Ed. 472—Davis v. Jeffer¬ 
son Standard Life Ins. Co., C.C.A. 
Ga., 73 P.2d 330, 96 A.L.R. 599, 
certiorari denied 55 S.Ct. 352, 294 

U. S. 706, 79 L.Ed. 1241, rehearing 
denied 55 S.Ct. 511, 294 U.S. 732. 

79 L.Ed. 1261—King v. New York 

Life Ins. Co. of New York, C.C.A. 
Neb., 72 P,2d 620—Minne.<^ota Mut. 
Life Ins. Co. v. Cost, C.C.A.Kan., 
72 P.2d 519—Pldellty-Phenix Fire 
Ins. Co. V. Haywood, C.C.A.Ky., 71 
F.2d 834—Provident Mut. Life Ins. 
Co. of Philadelphia v. Parsons, C. 
C.A.N.C., 70 P.2d 863, certiorari de¬ 
nied Parsons v. Provident Mut. 
Life Ins. Co., 55 S.Ct. 95, 293 U.S. 
682, 79 L.Ed. 678—Metropolitan 

Life Ins. Co. v. Poster, C.C.A.Ga., 
67 F.2d 264—^Walters v. Mutual 
Life Ins. Co. of New York, C.C.A. 
N.C., 64 P.2d 178—O’Brien v. Mas¬ 
sachusetts Bonding & Insurance 
Co., C.C.A.MO., 64 P.2d 33—Gill v. 
Mutual Life Ins. Co. of New York, 
CC.A.Neb., 63 P.2d 967—Niagara 
Fire Ins. Co. of New York, N. Y., 

V. Raleigh Hardware Co., C.C.A.W. 
Va., 62 P.2d 705—Fountain & Her¬ 
rington V. Mutual Life Ins. Co. of 
New York, C.C.A.N.C., 55 P.2d 120— 
Curtis V, Prudential Ins. Co. of 
America, C.C.A.N.C., 65 F.2d 97— 
Home Ins. Co. v. Currie, C.C.A. 
Tex., 54 F.2d 203—Niagara Fire 
Ins. Co. V. Pospisil, C.C.A.S.D., 62 
P\2d 709, 79 A.L.R. 404, rehearing 
denied and supplemented, 54 F.2d 
71, 79 A.L.R. 404—^tna Life Ins. 
Co. V. Roewe, C.C.A.I11., 38 P.2d 393 
—Pilot Life Ins. Co. v. Owen, C.C. 
A.S.C., 31 F.2d 862—^Long v. Mon¬ 
arch Acc. Ins. Co. of Springfield, 
Mass., C.C.A.S.C., 80 P.2d 929— 
Hawkeye Commercial Men’s Ass’n 
V. Christy, C.C.A.Iowa, 294 F. 208— 
MacKelvie v. Mutual Ben. Life Ins. 
Co. of Newark, N. J., C.C.A.N.Y., 
287 F. 660, certiorari denied 43 S. 
Ct. 622, 262 U.S. 747. 67 L.Ed. 1212. 
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compos mentis;* neg^ligence generallycontribu¬ 
tory negligence;* imputed negligence;* the last 
clear chance the relation of master and serv¬ 
ant the liability for injury to a servant^* or 
for the acts or negligence of servants the lia¬ 
bility of a lessor of a railroad track for negligence 
of its lessee;!^ the rights, duties, and liabilities 
of carriers of passengers,^* goods,^* or live stock 
a contract of carriage over connecting lines ;1* and 
the extent to which a carrier may stipulate for 
exemption from responsibility for his own negli- 
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gence or that of his servant.^* 

Also, the federal courts applied their own law, 
rather than state law, to the determination of ques¬ 
tions relating to the rights, duties, and liabilities 
of telegraph companies ;20 the nature of the rela¬ 
tion between a bank and its customer ;*! the charac¬ 
ter of an interstate railroad company's right of 
way;22 the priority between assignees ;2* the exist¬ 
ence*^ and validity** of a union between two na¬ 
tional church organizations, and property rights 
arising out of such a union;** the right to fasten 


Egran v. New York Life Ins. Co., 
D.C.Ga., 60 F.2d 268, affirmed, C.C. 
A., 67 F.2d 899—Mutual Life Ins. 
Co. of New York v. Conley, D.C. 
Minn., 55 F.2d 421—Kelly v. New 
Enf?land Mut. Life Ins. Co., D.C. 
Pa.. 32 F.2d 611—Bank of South 
Jacksonville v. Hartford Fire Ins. 
Co.. D.C.Fla.. 1 F.2d 43. 

National Exchangre Bank & Trust 
Co. of Steubenville v. New York 
Life Ins. Co., D.C.Pa., 19 F.Supp. 
790—Fidelity Nat. Bank & Trust 
Co. V. Metropolitan Life Ins. Co., 
D.C.Mo., 12 F.Supp. 524—Lawrence 
V. Travelers* Ins. Co., D.C.Pa., 6 F. 
Supp. 428—Ford v. Grocers’ Mut. 
Ins. Co., D.C.Pa., 4 F.Supp. 911— 
Lawson v. Twin City Fire Ins. Co., 
D.C.Ky.. 2 F.Supp. 171. 

25 C.J. p 848 note 97. 

However, federal courts would not, 
under the pretext of a “general com¬ 
mercial law,” read into an insurance 
contract something that was not in¬ 
tended by the parties. 

U.S.—Turk V. Newark Fire Ins. Co., 
D.CPa., 4 F.2d 142, affirmed, C.C. 
A., Newark Fire Ins. Co. v. Turk, 
6 F.2d 533, 43 A.L.R. 496. 

CRause prescribed by statute, but de¬ 
riving' force fxum consent of par¬ 
ties 

Where incontestable clause of life 
policy, although prescribed by statute 
of territory of Hawaii, derived its 
force from consent of parties, con¬ 
struction thereof by territorial su¬ 
preme court was not binding on cir¬ 
cuit court of appeals. 

U.S.—Chun Ngit Ngan v. Prudential 
Ins. Co. of America, C.C.A.Hawaii, 
9 F.2d 340. 

Snforcement of valued policy 

It may not be assumed that Geor¬ 
gia courts would refuse to give effect 
In Georgia to a Florida valued policy 
which was valid under Florida laws; 
but if it Is assumed that Georgia 
courts would decline to enforce the 
contract, they should not so decline, 
and a federal court, sitting in Geor¬ 
gia, would not decline to enforce such 
policies, since valued policies are 
uniformly sustained in federal 
courts. 

U.S.—Fidellty-Phenix Fire Ins. Co. of 
New York v. Cortez Cigar Co., C.C. 


A.Ga., 92 F.2d 882, certiorari de¬ 
nied 68 S.Ct. 521, 303 U.S. 636, 82 
L.Ed. 1096, and Cortez Cigar Co. v. 
Fidellty-Phenix Fire Ins. Co. of 
New York, 68 S.Ct. 622, 303 U.S. 
636, 82 L.Ed. 1096. 

6. U.S.—Edwards v. Davenport, C.C. 
Iowa, 20 F. 756, 4 McCrary 34. 

7. U.S.—Inland Power & Light Co. 
V. Grieger, C.C.A.Wash., 91 F.2d 
811, 112 A.L.R. 1075—Virginia Mo¬ 
tor Express v. Jimenez, C-C.A.Va., 
76 P.2d 694—Hewlett v. Schadel, 
C.C.A.Va., 68 F.2d 602, 91 A.L.R. 
743. 

Stogner v. Jackson, D.C.S.C., 12 
F.Supp. 413. 

25 C.J, p 849 note 24. 

Attractive nuisance doctrine 
U.S.—Boston & M. R. R. v. Breslin, 
C.C.A.N.H., 80 P.2d 749, 103 A.L.R. 
695, eertiorari denied 56 S.Ct. 590, 
297 U.S. 716, 80 L.Ed. 1000. 

45 C.J. p 786 note 36. 

8 . U.S.—Redfleld v. New York Cent. 

R. Co., C.C.A.MO., 83 F.2d 62—Vir¬ 
ginia Motor Express v. Jimenez, 
C.C.A.Va., 76 F.2d 694. 

Mabray v. Union Pac. R. Co., D. 

C. C 0 I 0 ., 5 F.Supp. 397—Butler v. 
Missouri Pac. Ry. Co., D.C.La., 2 F. 
Supp. 226. 

9. U.S.—Grand Trunk Western R. 
Co. V. Collins, C.C.A.Mlch., 66 F.2d 
875—Commercial Electric Supply 
Co. V. Greschner, C.C.A.Mich., 59 
F.2d 612—Wabash Ry. Co. v. Walc- 
zak, C.C.A.Mich., 49 F.2d 763. 

10. U.S.—^Virginia Motor Express v. 
Jimenez, C.C.A.Va., 76 F.2d 694. 

Butler v. Missouri Pac. Ry, Co., 

D. C.La., 2 F.Supp. 226, 

11. U.S.—Howard W. Luff Co. v. 
Capece, C.C.A.Ohlo, 61 F.2d 636. 

25 C.J. p 848 note 98. 

12. U.S.—Fillippon v. Albion Vein 
Slate Co., Pa., 39 S.Ct. 435, 258 U. 

S. 76, 63 L.Ed. 853. 

26 C.J. p 848 note 99. 

13. U.S.—Salmons v. Norfolk & W. 
R. Co., C.C.W.Va., 162 F. 722, af¬ 
firmed 169 F. 1022, 94 C.C.A. 668. 

Mo.—Farrar v. St. Louis & S. F. R. 

Co., 130 S.W. 373, 149 Mo.App. 188. 
26 C.J. p 848 note 1. 
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14. U.S.—Curtis v. Cleveland, C.C. 
& St. L. R. Co., C.C.I11., 140 F. 777 
—Yeates v. Illinois Cent. R. Co., 
C.C.ril., 137 F. 943. 

15. U.S.—Bush V. Bremner, C.C.A. 
Minn., 36 F.2d 189. 

25 C.J. p 848 note 2. 

16. U.S.—Tubize Chattilon Corpora¬ 
tion V. White Transp. Co., D.C.Md., 
6 F.Supp. 16. 

25 C.J. p 848 note 8. 

17. U.S.—Tripp V. Michigan Cent. 
R. Co., Mich., 238 F. 449, 161 C.C. 
A. 385, L.R.A.1918A 768, certiorari 
denied 37 S.Ct. 476, 243 U.S. 648, 
61 L.Ed. 945. 

18. U.S.—Corpus guris cited ia 

Tubize Chattilon Corporation v. 
White Transp. Co.. D.C.Md., 6 P. 
Supp. 15, 16. 

10 C.J. p 524 notes 5, 6. 

19. U.S.—New York Cent. R. Co. v. 
Lockwood, N.Y., 17 Wall. 367, 21 
L.Ed. 627. 

10 C.J. p 714 note 76 [b], p 727 note 
78—25 C.J. p 848 note 5. 

20. U.S.—Friedlander v. Postal-Tel¬ 
egraph Cable Co., D.C.Ohio, 271 F. 
954. 

25 C.J. p 848 note 6. 

21. U.S.—Ogdin v. Goodwin, C.C.A. 
Tenn., 76 F.2d 196. 

22. U.S.—Midland Valley R. Co. v. 
Jarvis, C.C.A.Kan., 29 P.2d 639, 61 
A.L.R. 1064—Midland Valley R. Co. 
v. Sutter, C.C.A.Kan., 28 P.2d 163, 
certiorari dismissed Sutter v. Mid¬ 
land Valley R. Co., 60 S.Ct 66, 280 
U.S. 521, 74 L.Ed. 690. 

23. U.S.—Salem Trust Co. v. Manu¬ 
facturers’ Finance Co., Mass., 44 S. 
Ct 266, 264 U.S. 182, 68 L.Ed. 628, 
31 A.L.R. 867. 

In re Leterman, Becher & Co.. 
Inc., C.C.A.N.Y., 260 P. 543, certio¬ 
rari denied 40 S.Ct 14, 250 U.S. 668, 
63 L.Ed. 1198. 

24. U.S.—Sherard v. Walton, D.C. 
Tenn., 206 F. 562. 

25. U.S.—Helm v. Zarecor, D.C. 
Tenn.. 213 F. 648. 

28. U.S.—Barkley v. Hayes, D.C.Mo., 
208 F. 319, affirmed 222 F. 669, 138 
C.C.A. 217, affirmed 88 S.Ct 422, 
247 U.S. 1, 62 L.Ed. 989* 
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a special trust on funds held by the receiver of an 
insolvent bank;^^ the validity of a releasees or 
arbitration agreement the construction of a 
will estoppel the time when a cause of action 
accrues the penal character of a statute judg¬ 
ments;** the measure of damages;*® and included 
questions relating to or involving exemplary dam¬ 
ages ;** the method of enforcing an attorney’s lien, 
where a state statute gives the lien but makes no 
provision for its enforcement;**^ what will excuse 
a plaintiff in replevin for nonreturn of the property 
replevied on his failure in the action;** whether the 
liability of a stockholder for debts of a corporation 
is wholly statutory or partly contractual;** and 
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what law governs a contract.*® 

§ 186. Construction of Federal Constitution 

In cates involving the determination of federal con¬ 
stitutional questions, a federal court forms its own Judg¬ 
ment and Is not bound or controlled by state decisions. 

As a general rule, in determining the meaning and 
application of the Federal Constitution, and decid¬ 
ing federal constitutional questions, as in passing on 
the validity of a state statute under the Federal 
Constitution, a federal court forms its own judg¬ 
ment and is not bound or controlled by state deci¬ 
sions;*^ when it considers such decisions, as it 


27. U.S.—Beard v. Independent Dist. 
of Pella City, Iowa, 88 F. 376, 31 
C.C.A. 662. 

28. U.S.—^Fowler v. Pennsylvania R. 
Co., N.T., 229 F. 373, 143 C.C.A. 
493. 

29. U.S.—Haskell v. McClintlc- 

Marshall Co., C.C.A.Wash., 289 F. 
405. 

Rae V. Luzerne County, D.C.Pa., 
58 F.2d 829. 

26 C.J. p 849 note 11. 

30. U.S.—Fidelity & Columbia Trust 
Co. V. Lucas. C.C.A., 66 F.2d 116. 

26 C.J. p 849 note 9. 

31. U.S.—Newborn v. National Bank 
of Barnesville, Ohio, 234 F. 209, 148 
C.C.A. 111, L.R.A.1917B 1019. 

32. U.S.—^Murray v. Chicago & N. 
W. R. Co., Iowa, 92 F. 868, 36 C.C.A. 
62. 

Williams v. Drake, D.C.Ill., 9 F. 
Supp. 672. 

33. U.S.—Huntington v. Attrill, Md.. 
13 S.Ct. 224, 146 U.S. 667, 36 L.Ed. 
1123. 

Leyner Engineering Works v. 
Kempner, C.C.Tex., 163 F. 606. 

34. Wlistlier Judgmsnt void or slm- 
ply erroneous 

U.S.—Phoenix Bridge Co. v. Castle¬ 
berry, S.C., 131 F. 176, 66 C.C.A. 
481—Ryan v. Staples, Colo., 76 F. 
721, 23 C.C.A. 641, rehearing denied 
78 F. 663. 23 C.C.A. 661, certiorari 
denied 17 S.Ct. 998, 166 U.S. 720, 
41 L.Ed. 1186. 

Bight to attack judgment collateral- 
ly 

U.S.—Phoenix Bridge Co. v. Castle¬ 
berry, S.C., 131 F. 176, 66 C.C.A. 
481. 

Extent to which person aiding anoth. 
er’s suit is hoimd by judgment 

U.S.—Columbia Ins. Co. of New Jer¬ 
sey v. Mart Waterman Co., C.C.A. 
N.Y., 11 F.2d 216, certiorari denied 
46 S.Ct 486, 271 U.S. 672, 70 L.Ed. 
1144. 

35. U.S.—Mitsubishi Shoji Kaisha v. 
Davis, D.C.N.Y., 291 F. 882. 


For breach of contract 

U.S.—Barnebey v. Barron G. Collier, 
Inc., C.C.A.Neb., 66 F.2d 864—Bu- 
Vi-Bar Petroleum Corporation v. 
Krow, C.C.A.Okl., 40 F.2d 488, 69 
A.L.R. 1296. 

26 C.J. p 849 note 28. 

For tort 

U.S.—Power v. Augusta. C.C.Ky., 191 
F. 647—Woldson v. Larson, Wash., 
164 F. 648, 90 C.C.A. 422. 

36. U.S.—Greene v. Keithley, C.C.A. 
Neb., 86 F.2d 238. 

26 C.J. p 848 note 1 [al. 

37. U.S.—German v. Universal Oil 
Products Co., C.C.A.Mo., 77 F.2d 
70. 

38. U.S.—Three States Lumber Co. 
V. Blanks, Tenn., 133 F. 479, 66 C. 
C.A. 353, 69 L.R.A. 283. 

39. U.S.—Converse v. Mears, C.C. 
Wis., 162 F. 767. 

40. U.S.—^U. S. Savings & Loan Co. 
V. Harris. C.C.Ky., 113 F. 27. 

25 C.J. p 849 note 12. 

41. U.S.—Hinderlider v. La Plata 
River & Cherry Creek Ditch Co., 
Colo., 68 S.Ct. 803, 304 U.S. 92, 82 
L.Ed. 1202, rehearing denied 69 S. 
Ct. 65, 306 U.S. 668, 83 L.Ed. 433— 
Carmichael v. Southern Coal & 
Coke Co., Ala., 67 S.Ct 868, 301 U. 
S. 496, 81 L.Ed. 1246, 109 A.L.R. 
1327—Carmichael v. Gulf States 
Paper Corporation, Ala., 67 S.Ct. 
868, 301 U.S. 495, 81 L.Ed. 1245, 
109 A.L.R. 1327—^Brush v. Commis¬ 
sioner of Internal Revenue, 67 S. 
Ct 495, 300 U.S. 352, 81 L.Ed. 142, 
108 A.L.R. 1428—^Nixon v. Condon. 
Tex., 62 S.Ct 484, 286 U.S. 73, 76 
L.Ed. 984, 88 A.L.R. 458—Kansas 
City Structural Steel Co. v. State 
of Arkansas, for Use and Benefit 
of Ashley County, 46 S.Ct 69, 269 
U.S. 148, 70 L.Ed. 204. 

Capitol Enterprises, Inc. v. City 
of Chicago. C.A.I11., 260 F.2d 670— 
Zalatuka v. Metropolitan Life Ins. 
Co., C.C.A.Wis., 90 ^'.2d 230—Abra¬ 
ham V. National Biscuit Co., C.C.A. 
Pa., 89 F.2d 266, 111 A.L.R. 1313— 
Sovereign Camp, W, O, W., v. Gil- 
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lesple, C.C.A.Ark., 87 F.2d 944, cer- 
tiorarl denied Gillespie v. Sovereign 
Camp, W. O. W., 67 S.Ct. 926, 301 

U. S. 698, 81 L.Ed. 1363—Yell Coun¬ 
ty, Ark. V. Gillespie, C.C.A.Ark., 87 
P.2d 944, certiorari denied Gillespie 

V. Yell County, Ark., 67 S.Ct. 925, 
801 U.S. 698, 81 L.Ed. 1363—Okla¬ 
homa City, Okl., V. Dolese, C.C.A. 
Okl., 48 P.2d 734—Jackson v. Har¬ 
ris, C.C.A.Okl., 43 P.2d 513—Gib¬ 
son V. Kansas City Refining Co., 
C.C.A.MO., 32 P.2d 658—Abernathy 
V. State of Oklahoma ex rel. Goar, 
C.C.A.Okl., 31 P.2d 647, certiorari 
denied 60 S.Ct 81, 280 U.S. 699, 74 
L.Ed. 645—^Ruddock v. Bloedel 
Donovan Lumber MilLs, C.C.A. 
Wash., 28 P.2d 684. 

Gart V. Cole, D.C.N.Y., 166 F.Supp. 
129—Howard v. Ladner, D.C.Miss., 
116 F.Supp. 783—Sweeney v. City 
of Louisville, D.C.Ky., 102 F.Supp. 
626, affirmed, C.A., Muir v. Louis¬ 
ville Park Theatrical Ass’n, 202 F. 
2d 275, vacated on other grounds 
74 S.Ct 783, 347 U.S. 971, 98 L.Ed. 
1112—U. S. V. Certain Land in City 
of Cape Girardeau, Mo., D.C.Mo., 79 
F.Supp. 658, affirmed, C.A., Carmail- 
em V. U. S., 177 F.2d 463—Norris 
V. Mayor and City Council of Bal¬ 
timore, D.C.Md., 78 F.Supp. 461— 
Hollingsworth v. General Petrole¬ 
um Corporation of California, D.C. 
Or.. 26 F.Supp. 917—Corpus Juris 
cited in Feldman v. City of Cin¬ 
cinnati, D.C.Ohio, 20 F.Supp. 531, 
536—^Premier-Pabst Sales Co. v. 
McNutt, D.C.Ind., 17 F.Supp. 708 
—National Accounting Co. v. Dor¬ 
man, D.C.Ky., 11 F.Supp. 872, af¬ 
firmed 66 S.Ct 835, 296 U.S. 718, 
79 L.Ed. 1673—Wichita Gas Co. v. 
Public Service Commission of State 
of Kansas, D.C.Kan., 3 F.Supp. 722. 

Cobb V. Department of Public 
Works of State of Washington, D. 

C. Wash., 60 P.2d 631, appeal dis¬ 
missed Cobb V. Department of Pub¬ 
lic Utilities of State of Washing¬ 
ton, 64 S.Ct 60, 290 U.S. 707, 78 
L.Ed. 607—Suncrest Lumber Co. v. 
North Carolina Park Commission, 

D. C.N.a, 80 F.2d 121, appeal dis- 
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may, ^2 regards them as merely persuasive.^8 The 
decision of the United States Supreme Court, 
rather than that of a state supreme court must 
be followed by inferior federal courts in determin¬ 
ing the application of the Federal Constitution.^ 3.6 

§ 187. Construction of Federal Statutes 

A federal court Is not bound by state court decisions 
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In the Interpretation of a federal statute; and the same 
Is true in the application of the statute except where 
riflhta under state laws are material to aueh application. 

As a general rule, in interpreting or applying an 
act of Congress, a federal court is not bound or 
controlled by a decision of a state court as to the 
construction or application of the statute in question, 
or of a similar state statute, or as to a related or 
involved matter,^^ except where rights under state 


missed 50 S.Ct. 13. 280 U.S. 615. 
74 L..Ed. 656—City of Philadelphia 
ex rel. Furey v. Philadelphia Rapid 
Transit Co.. D.C.Pa., 27 P.2d 433. 
appeal dismissed 49 S.Ct. 6. 278 U. 

S. 660, 73 L.Ed. 568—Rouck v. 
Board of Com'rs of Everglades 
Drainage Dlst., D.C.Fla., 27 F.2d 
877—Eastern Gulf Oil Co. v. Ken¬ 
tucky State Commission, D.C.Ky., 
17 P.2d 394. 

Barnhart v. John B. Rogers Pro¬ 
ducing Co., D.C.Pa., 9 P.R.D. 590. 
N.H.—Eyers Woolen Co. v. Town of 
Gilsum, 146 A. 611, 84 N.H. 1, 64 
A.L,.R. 1196. 

25 C.J. p 838 note 80. p 849 note 87. 

Defease 

While federal district court ordi¬ 
narily must follow decisions of courts 
of last resort of state in diversity 
cases, where defense is based on 
Federal Constitution, the district 
court must be guided by decisions 
of the Supreme and appellate courts 
of the United States. 

U.S.—Belanger v. Great Am. Indem. 
Co. of N. T., D.C.La., 89 F.Supp. 
736, affirmed. C.A., 188 F.2d 196. 

42 . U.S.—Premier-Pabst Sales Co. v. 
McNutt, D.C.Ind., 17 F.Supp. 708. 

Declsloas aot disregarded 

Even though decisions of state 
courts were not binding on federal 
court in case involving denial of 
right guajranteed by Federal Consti¬ 
tution, such decisions could not be 
totally disregarded. 

U.S.—Tate v. Department of Conser¬ 
vation and Development, D.C.Va., 
133 F.Supp. 63, affirmed, C.A., De¬ 
partment of Conservation and De¬ 
velopment, Division of Parks, Com. 
of Va. V. Tate, 231 P.2d 616, certio¬ 
rari denied 77 S.Ct. 68, 362 U.S. 838, 
1 L.Ed.2d 66. 

43. U.S.—National Bond & Invest¬ 
ment Co. V. Gibson, D.C.Kan., 6 P. 
2d 288, error dismissed Gibson v. 
National Bond & Investment Co., 
47 S.Ct 471, 278 U.S. 668, 71 L.Ed. 
831. 

Norris v. Mayor and City Coun¬ 
cil of Baltimore, D.C.Md., 78 P. 
Supp. 451—Goesaert v. Cleary, D. 
C.Mich., 74 F.Supp. 736, affirmed 
69 S.Ct 198, 336 U.S. 464, 93 L.Ed. 
163 —Wichita Gas Co. v. Public 
Ser'fice Commission of State of 
Kansas, D.C.Kan., 8 F.Supp. 722. 


43.6 U.S.—^Latimer v. Cranor, C.A. 
Wash., 214 P.2d 926. 

U. S. ex rel. and for Use of Ten¬ 
nessee Valley Authority v. Bir¬ 
mingham Perry Co., D.C.Ky., 79 P. 
Supp. 669. 

44. U.S.—Securities and Exchange 
Commission v. Variable Annuity 
Life Ins. Co. of America, App.D. 
C., 79 S.Ct. 618, 359 U.S. 66, 3 L. 
Ed.2d 640—Schwartz v. State of 
Tex., Tex., 78 S.Ct 232, 344 U.S. 
199, 97 L.Ed. 231—Union Pac. R. 
Co. V. U. S., Mo., 61 S.Ct 1064, 313 

U. S. 450, 86 L..Ed. 1453, rehearing 
denied 62 S.Ct 61, 314 U.S. 707, 86 
L.Ed. 666. 

Asheville Tobacco Bd. of Trade, 
Inc. V. F. T. C., C.A.4, 263 P.2d 602 
—Sampsell v. Straub, C.A.Cal., 194 
P.2d 228, certiorari denied 72 S.Ct 
761, 343 U.S. 927, 96 L.Ed. 1338— 
Young V. Handwork, C.A.I11., 179 
F.2d 70. 16 A.L..R.2d 826, certiorari 
denied 70 S.Ct 804, 806, 339 U.S. 
949, 94 Li.Ed. 1363, rehearing denied 
70 S.Ct. 1021, two cases, 339 U.S. 
991, 94 L.Ed. 1392—Hearst Publi¬ 
cations V. U. S., C.C.A.Cal., 168 P.2d 
761—Trallmobile Co. v. Whirls, C. 
C.A.Ohio, 164 F.2d 866, reversed on 
other grounds 67 S.Ct. 982, 331 U. 
S. 40, 91 L.Bd. 1328—Briggs v. 
Pennsylvania R. Co., C.C.A.N.Y., 163 
P.2d 841, 163 A.D.R. 1281—Ricketts 

V. Pennsylvania R, Co., C.C.A.N.Y., 
163 F.2d 767, 164 A.L.R. 387—Kres- 
berg V. International Paper Co., C. 
C.A.N.Y., 149 F.2d 911, certiorari 
denied 66 S.Ct 146, 326 U.S. 764, 00 
L.Ed. 460—Tiger v. Sellers, C.C.A. 
Okl., 146 F.2d 920—^U. S. v. Consoli¬ 
dated Elevator Co., C.C.A.Minn., 141 
F.2d 791—^U. S. V, State of Montana, 
C.C.A.Mont, 134 P.2d 194, certio¬ 
rari denied State of Montana v, 
U. S., 63 S.Ct 1438, 319 U.S. 772, 
87 L.Ed. 1720—^Lohman v. C. I. R., 
C.C.A8, 133 F.2d 977—Stuart v. 
Kleck, C.C.A.Ariz., 129 P.2d 400— 
C. I. R. v. Fortney Oil Co., County 
Farm Lease, C.CA.6, 125 F.2d 996 
—City Bank Farmers Trust Co. v. 
Hoey, C.C.A.N,Y., 126 F.2d 677— 
Niagara Hudson Power Corpora¬ 
tion v. Hoey, C.C.A.N.Y., 117 F.2d 
414, certiorari denied 61 S.Ct 968, 
813 U.S. 671, 86 L.Ed. 1629—Day- 
ton & Michigan R. Co. v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
112 P.2d 627—Central R. of New 
Jersey v. Breisch, C.C.A.Pa., 112 
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P.2d 696, reversed on other grounds 
Breisch v. Central R. of Now Jer¬ 
sey, 61 S.Ct 662, 812 U.S. 484, 86 
L.Ed. 964. 132 A.L.R. 918—U. S. v. 
Lee, C.C.AOkl., 108 F.2d 936—Pease 
V. Commissioner of Internal Reve¬ 
nue, C.C.A., 83 P.2d 122, certiorari 
denied 57 S.Ct 25, 299 U.S. 662, 81 
L.Ed. 414—^American Lumbermen’s 
Mut. Casualty Co. v. Lowe, C.C.A.N. 

T. , 70 F.2d 616—^Jefferson t. Gypsy 
Oil Co., C.C.A.Okl., 27 F.2d 804— 
West Virginia v. Adams Express 
Co., W.Va., 219 F. 794, 136 C.C.A. 
464, L.R.A.1916C, 219. 

Hlrschi V. U. S., 67 CtCl. 687, 
certiorari denied 60 S.Ct 30, 280 

U. S. 676, 74 L.Ed. 627. 

Houck V. General Motors Accept¬ 
ance Corporation, D.C.Pa., 44 F.2d 
410. 

Electric Theater Co. v. Twentieth 
Century-Pox Film Corp., D.C.Mo., 
113 F.Supp. 937—^Wolf Sales Co. v. 
Rudolph Wurlitzer Co., D.C.Colo., 
106 F.Supp. 606—lacone v. Cardll- 
lo, D.C.N.Y., 104 F.Supp. 676, af¬ 
firmed, C.A., 201 F.2d 696—U. S. 

V. Certain Land in City of Cape 
Girardeau, Mo., D.C.Mo., 79 F.Supp. 
658, affirmed, C.A,, Carmailem, U. 
S., 177 F.2d 463—ChclTey v. Penn¬ 
sylvania R. Co., D.C.Pa., 79 F.Supp. 
262—Tapager v. Birmingham, D.C. 
Iowa, 76 F.Supp. 376—^Hearst Pub¬ 
lications V. U. S., D.C.Cal., 70 F. 
Supp. 666, affirmed, C.A., 168 F.2d 
751—^Walling v. McKay, D.C.Neb., 
70 F.Supp. 160, affirmed, C.C.A., Mc- 
Comb V. McKay, 164 F.2d 40—Craig 
V. U. S., D.C.Pa., 69 F.Supp. 229, 
affirmed, C.C.A., 161 P.2d 1022— 
U. S. V. Blatt, D.C.Idaho, 69 F. 
Supp. 619, affirmed, C.C.A., 161 P.2d 
949—In re Unit Oil Co., D.C.Mlnn., 
60 F.Supp. 264—Denver Union Stock 
Yard Co. v. Brotherhood of Rail¬ 
way and Steamship Clerks, Freight 
Handlers, Express and Station Em¬ 
ployees, D.C.Colo., 48 F.Supp. 308 
—^Beaverdale Memorial Park v. U. 
S., D.C.Conn., 47 F.Supp. 663—^Fed¬ 
eral Deposit Ins. Corporation v. 
Tremaine, D.C.N.T., 87 F.Supp. 177 
—^Bryant v. Linn County, D.C.Or., 
27 F.Supp. 662—^Hollingsworth v. 
General Petroleum Corporation of 
California, D.C.Or., 26 F.Supp. 917 
—^Frederick v. Baxter Arms Corpo¬ 
ration, D.C.N.Y., 25 F.Supp. 998, af¬ 
firmed, C.C.A., 107 F.2d 732—Samp¬ 
son v. Welch, D.C.Cal., 28 F.Supp. 



§§ 187-188(1) FEDERAL COURTS 

laws become material to the application of the act>® 
The court must interpret the act independently of 
local standards^® or considerations,^"^ and, in inter¬ 
preting it, must look to the federal decisions^8 or, in 
the absence of such decisions, to the general law.<9 

The United States Supreme Court is the court of 
last resort in construing a federal statute;®® its 
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decisions as to the nature and effect of the statute 
must, when applicable, be followed by inferior fed¬ 
eral courts.®^ A federal court may, however, con¬ 
sider state court decisions as suggestive of the rule 
to be followed,®^-® and it has been held that where 
the construction placed by a state court on a fed¬ 
eral statute has become a rule of property, and is at 
most only debatable, it should not be overturned.®^-!® 


C. APPLICATION OF STATE LAWS AND DECISIONS TO PARTICULAR MATTERS 


§ 188(1). Limitations and Laches 

a. In general 

b. Application of state or federal rules 

of practice or procedure 

c. Which state law governs 

a. In General 

state statutes of limitation, as construed by the state 
courts will be applied in diversity of citizenship cases In 
the federal courts, at least where the rights pursued in 
the federal courts are granted by the state, unless such 
application would contravene some provision of the Con¬ 
stitution or a treaty or statute of the United States. 

The principle that in diversity of citizenship 


cases, rights enjoyed under local law should not 
vary because enforcement of those rights is sought 
in the federal court rather than in the state court 
is applicable in determining the statute of limitations 
governing actions in the federal courts,®!-®® and 
a cause of action cannot be given a longer life in 
a federal court than it would have had in a state 
court.®!-®® Accordingly, state statutes of limita¬ 
tions, as construed by the state courts, should be 
applied in actions at law in a federal court where 
they are applicable, unless such application would 
contravene some provision of the Constitution or 
a treaty or statute of the United States,®^ or unless 


271—Spratt v. Crowell, D.C.Ala., 4 
F.Supp. 368. 

CoAttruotloa of regalatioai 

(1) Slate court decision is not 
controlling on a federal court con¬ 
struing federal regulations issued un¬ 
der federal statute. 

U.S.—Bernstein v. N. V. Nederland- 
sche-Amerikaansche Stoomvaart- 
MaatschapplJ, C.A.N.Y., 173 F.2d 
71. mandate amended 210 F.2d 375. 

(2) Executive order, requiring con¬ 
tractor to warrant that it had em¬ 
ployed no contract solicitor, estab¬ 
lished federal policy having force of 
law, as to which views of state tribu¬ 
nals could not be regarded as con¬ 
trolling. 

U.S.—Browne v. R. & R. Engineer¬ 
ing Co., D.C.Del., 164 F.Supp. 316. 

Bights of citiSML 

Interpretation by state court of 
rights of citizen under federal stat¬ 
ute is not binding on federal courts. 
U.S.—Sweeney v. City of Louisville, 
D.C.Ky., 102 F.Supp. 626, affirmed, 
C.A., Muir V, Louisville Park The¬ 
atrical Ass'n, 202 F.2d 276, vacated 
74 S.Ct. 783, 347 U.S. 971, 98 L.Ed. 
1112 . 

45. U.S.—Dayton & Michigan R. Co. 
V, Commissioner of Internal Reve¬ 
nue, C.C.A., 112 P.2d 627. 

46. U.S.—^Eagan v. Commissioner of 
Internal Revenue, C.C.A.Ga., 43 F. 
2d 881, 71 A.L.R. 863. 

47. U.S.—United Metals Selling Co. 

V. Pryor, Mo.. 248 F. 91, 156 C.C.A. 


621, certiorari denied 38 S.Ct. 61, 
246 U.S. 662, 62 L.Ed. 630. 

25 C.J. p 849 note 38. 

48. U.S.—Slegrist v. Delaware, L. & 

W. R. Co.. C.A.N.Y., 263 F.2d 616 
—U. S. V. Sharpe, C.A.S.C., 189 F.2d 
239—Lukon v. Pennsylvania R. Co., 

C. C.A.La., 131 F,2d 327—Leser v. 
Burnet, C.C.A., 46 F.2d 766. 

Watkins v. Thompson, D.C.Mo., 
72 F.Supp. 963—^Momand v. Twen¬ 
tieth-Century Fox Film Corpora¬ 
tion, D.C.Okl., 37 F.Supp. 649—U. 
S. V. Parson, D.C.Cal., 22 F.Supp. 
149. 

49 . U.S.—Leser v. Burnet, C.C.A., 46 
F.2d 766. 

Cases la state courts are persua¬ 
sive on federal courts where no fed¬ 
eral ruling is available, and statutes 
construed are in pari materia with 
federal statutes. 

U.S.—Murchie v. Delaney, D.C.Mass., 
82 F.Supp. 176, affirmed, C.A., 177 
F.2d 444—U. S., for Use of U. S. 
Rubber Co. v. Ambursen Dam Co., 

D. C.Cal., 3 F.Supp. 648. 

60. U.S.—Knight v. Carter Oil Co., 
C.C.A.Okl., 23 F.2d 481. 

25 C.J. p 849 note 39. 

51. U.S.—Holman v. Clark, D.C. 

Mich., 48 F.2d 253. 

Calcasieu Paper Co. v. Carpenter 
Paper Co., D.C.Tex., 68 F.Supp, 201, 
reversed on other grounds. C.C.A., 
164 F.2d 653, certiorari denied 68 
S.Ct. 742, 333 U.S. 8C2, 92 L.Ed. 
1141. 

61.5 U.S.—Sampsell v. Straub, C-A. 
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Cal., 194 R2d 228, certiorari de¬ 
nied 72 S.Ct. 761, 343 U.S. 927, 96 
L.Ed. 1338. 

Tacone v. Cardillo, D.C.N.Y., 104 
F.Supp. 676, affirmed, C A., 208 F. 
2d 696. 

61.10 U.S.—Tiger v. Sellers, C.C.A. 
Okl„ 146 F.2d 920. 

51.60 U.S.—Ragan v. Merchants 
Transfer & Warehouse Co., Kan., 
69 S.Ct. 1233, 337 U.S. 630. 93 L.Ed. 
1620, rehearing denied 70 S.Ct. 33, 
338 U.S. 839, 94 L.Ed. 613. 

51.65 U.S.—Hagan v. Merchants 
Transfer & Warehouse Co., supra. 

Cummings v. Greif Bros. Cooper¬ 
age Co., C.A.Ark., 202 F.2d 824. 

52. U.S.—Levinson v. Deupree, Ky., 
73 S.Ct. 914, 346 U.S. 648, 97 L.Ed. 
1319—Moore v. Illinois Cent. R. 
Co., Miss., 61 S.Ct. 764, 312 U.S. 
630, 85 L.Ed. 1089—Rawlings v. 
Ray, Ark., 61 S.Ct. 473, 312 U.S. 96, 
85 L.Ed. 606—Pufahl v. Parks’ Es¬ 
tate, 67 S.Ct. 161, 299 U.S. 217, 81 
L.Ed. 133—Brady v. Daly, N.Y., 
20 S.Ct. 62, 176 U.S. 148, 44 L.Ed. 
109. 

Kozan v. Comstock, C.A.La., 270 
F.2d 839—^Robison v, Jones, C.A. 
Ark., 261 F.2d 684—^Howard v. Hud¬ 
son, C.A.Cal., 269 F.2d 29—Jackson 
V. Duke, C.A.Tex., 259 F.2d 3— 
D’Onofrio Const. Co. v. Recon Co., 
C.A.R.I., 265 F.2d 904—Byrd v. 

Bates, C.A.Tex., 243 F.2d 670— 
International Derrick & Equipment 
Co. v. Croix, C.A.Tex., 241 F.2d 216, 
certiorari denied 77 S.Ct. 1296, 364 
U.S. 910, 1 L.Ed.2d 1428—^Mangene 
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which prescribes | a limitation of time within which the action must be 
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the action is under a federal statute 


▼. Diamond, C.A.Pa., 229 F.2d 554 
—Rutkin V. Relnfeld, 229 F.2d 248. 
certiorari denied Kaplow v. Rein- 
feld, C.A.N.Y., 77 S.Ct. 50, 352 U.S. 
844, 1 Li.Ed. 2 d 60—Seymour v. Un¬ 
ion News Co., C.A.I11., 217 F.2d 168 
—Dincher v. Marlin Firearms Co., 

C.A.Conn., 198 F.2d 821—Austrian 
V. Williams, C.A.N.Y., 198 F.2d 697, 
certiorari denied 73 S.Ct. 328, 344 

U. S. 909, 97 L.Ed. 701—Bank of 
Nova Scotia v. San Miguel. C.A. 
Puerto Rico, 196 F.2d 950—Hughes 

V. Lucker, C.A.Pa., 174 F.2d 285— 
Zuckerman v. McCulley, C.A.Mo., 
170 F.2d 1010—Merchants Trans¬ 
fer & Warehouse Co. v. Ragan, C. 
A.Kan.. 170 F.2d 987, affirmed 69 S. 
Ct. 1233, 337 U.S. 630, 93 L.Ed. 1520. 
rehearing denied 70 S.Ct. 33, 338 

U. S. 839, 94 L.Ed. 613—Local Trade¬ 
marks V. Price, C.A.Ala., 170 F.2d 
716—Gargac v. Smith-Rowland Co., 
C.A.I11., 170 F.2d 177—^Hartmann v. 
Time. Inc., C.C.A.Pa.. 166 F.2d 127, 
1 A.L.R.2d 370, certiorari denied 
68 S.Ct. 1496, 334 U.S. 838. 92 L.Ed. 
1763—Brlctson v. Woodrough, C.C. 
ANeb., 164 F.2d 107, certiorari de¬ 
nied 68 S.Ct 1500. 334 U.S. 849, 92 
L.Ed. 1772—Kordewick v. Indiana 
Harbor Belt R. Co., C.C.A.I11., 167 
F.2d 753, certiorari denied 67 S.Ct 
602. 329 US. 806, 91 L.Ed. 688 — 
Vandevoir v. Southeastem Grey¬ 
hound Lines, C.C.A.Ind., 152 F.2d 
150, certiorari denied 66 S.Ct 811, 
327 U.S. 789, 90 L.Ed. 1016—Repub¬ 
lic Pictures Corp. v. Kappler, C.C.A. 
Iowa, 151 F.2d 543, 162 A.L.R. 228. 
affirmed 66 S.Ct 623. 327 U.S. 757, 
90 L.Ed. 991, rehearing denied 66 
S.Ct 804, 327 U.S. 817, 90 L.Ed. 1040 
—Barthel v. Stamm, C.C.A.Ga., 145 
P.2d 487, certiorari denied 65 S.Ct. 
1026. 324 U.S. 878, 89 L.Ed. 1430— 
Sanders v. Louisville & N. R. Co., 
C.C.A.Tenn., 144 F.2d 486—Isaacks 

V. Jeffers, C.C.A.N.M.. 144 F.2d 26, 
certiorari denied 65 S.Ct. 270, 323 

U. S. 781. 89 L.Ed. 624—Miller v. 
Barnwell Bros., C.C.A.N.C., 137 F. 
2d 257—Barnes Coal Corporation 

V. Retail Coal Merchants A.ss’n, 0. 

C.A.Va., 128 F.2d 645—Maki v. 
George R. Cooke Co., C.C.A.Mich.. 
124 F.2d 663, certiorari denied 62 
S.Ct 1274. 316 U.S. 686 , 86 L.Ed. 
1758—^Hartford Accident & Indem¬ 
nity Co. V. City of Sulphur. C.C.A. 
Okl 123 F.2d 666 —Garvy v. Wilder, 
C.C.A.I11., 121 F.2d 714 —Hudson 

Motor Car Co. v. Hertz, C.C.A.Mich., 
121 P.2d 326—Tublitz v. Hirsch- 
feld C.C.A.N.Y., 118 F.2d 29—Bri¬ 
ley V Crouch, C.C.A.N.C.. 115 F. 2 d 
443 —Janssen v. Bank of Pittsburgh 
Nat Ass’n. C.C.A.Pa., 115 F.2d 19 

_Downey v. Palmer, C.C.A.N.Y., 

114 F,2d 116 —Pickett v. Aglinsky. 
C.C.A.W.Va., 110 F.2d 628—City Co. 
of New York v. Stern, C C.A.Minn.. 
110 F.2d 601, reversed on other 


grounds 61 S.Ct 823, 312 U.S. 666 , 
85 L.Ed. 1110 —Williamson v. Co¬ 
lumbia Gas & Electric Corpora¬ 
tion, C.C.A.Del.. 110 F. 2 d 15, cer¬ 
tiorari denied 60 S.Ct 1087, 310 U. 
S. 639, 84 L.Ed. 1407—In re Povill, 
C.C.A.N.Y., 105 F.2d 157—Futrell 
V. Branson, C.C.A.Ark., 104 P.2d 409 
—Schram v. Poole, C.C.A.Cal., 97 P. 
2d 666 —Hall v. Ballard, C.C.A.W. 
Va., 90 P.2d 939—Johnson v. Greene, 
C.C.A.Cal., 88 F.2d 683—Sanderson 
v. Postal Life Ins. Co. of New 
York, C.C.A.C 0 I 0 .. 87 P. 2 d 58—Ar¬ 
kansas Fuel Oil Co. V. City of 
Blackwell, C.C.A.Okl., 87 P. 2 d 50 
—Donald v. Bird. C.C.A.Ariz., 85 
P.2d 663—Van Dyke v. Parker, C. 
C.A.Ariz., 83 P.2d 35—Federal Re¬ 
serve Bank of Richmond v. Kalin, 
C.C.A.N.C., 81 F.2d 1003—Walton v. 

U. S., C.C.A.S.D., 73 F.2d 16—Glenn 
Coal Co. v. Dickinson Fuel Co., C. 
C.AW.Va., 72 F.2d 886 —McNair v. 
Burt, C.C.A.Pla.. 68 F.2d 814—Ap¬ 
ple V. Owens, C.C.A.Tox., 48 P.2d 
807—Armstrong v. McAdams, C.C. 
A.Ark., 46 F.2d 931—First Nat 
Bank v. Anglo-Oesterreichische 
Bank, for Use of Anglo-Austrian 
Bank, for Use of Grouf, C.C.A.Pa., 
37 F.2d 664—^Bell v. John H. Giles 
Dyeing Mach. Co., C.C.A.Pa., 37 P. 
2d 482—Luce v. Thompson, C.C.A, 
Iowa, 36 F.2d 183—Gilbertson v. 
McCarthy, C.C.A.Minn., 32 P.2d 665 
—^Weems v. Carter, C.C.A.Va., 30 
P.2d 202—Young v. Alexander, C. 

C. AKan.. 29 P.2d 665—Watkins v. 
Madison County Trust & Deposit 
Co.. C.C.A.N.Y., 24 F.2d 370, certio¬ 
rari denied 48 S.Ct 662, 277 U.S. 
602, 72 L.Ed. 1010—Mann v. Kleis- 
dorff, C.C.A.Miss., 16 P.2d 997— 
Button V. Atchison, T. & S. P. Ry. 
Co., C.C.A.Okl., 1 F.2d 709, error 
dismissed Atchison, T. & S. P. Ry. 
Co. V. Button, 46 S.Ct 349, 270 U.S. 
670, 70 L.Ed. 791—McCaleb v. Fox 
Film Corporation, C.C.A.La., 299 F. 
48—Davis V. Farrington, C.C.A. 
Or., 281 P. 10, reversed on other 
grounds, Davis v. Portland Seed 
Co., 44 S.Ct 380, 264 U.S. 403, 68 
L.Ed. 762—Ben C. Jones & Co. v. 
West Pub. Co., C.C.A.Tex., 270 P. 
663, error dismissed 46 S.Ct. 208, 
270 U.S. 665, 70 L.Ed. 789—Miller 

V. Hamner, C.C.A.Del., 269 F. 891, 
Levin v. Diamond State Poultry 

Co., D,C,DeL, 176 P.Supp. 861— 
Campanile v. Societa G. Malvicini, 

D. C.N.Y., 170 F.Supp. 667—Smith v. 
Potomac Edison Co., D.C.Md., 165 
P.Supp. 681—^West V. Board of Ed. 
of Prince George’s County, D.C. 
Md., 166 F.Supp. 382—^Ross v. Phil¬ 
ip Morris Co.. D.C.Mo., 164 F.Supp. 
683—Telesphore Couture v. Wat¬ 
kins, D.C.N.Y., 162 P.Supp. 727— 
Decker v. Boyle, D.C.N.Y., 162 P. 
Supp. 164—Johnston v. Earle, D.C. 
Or., 162 F.Supp. 149—Banana Dis¬ 
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tributors, Inc. v. United Fruit Co., 
D.C.N.Y., 168 P.Supp. 163—Hagy 
V. Allen, D.C.Ky., 153 P.Supp. 302 
—Wilt V. Smack. D.C.Pa., 147 F. 
Supp. 700—Schreiber v. Loew’s Inc., 
D.C.Mich., 147 F.Supp. 319—Tobac¬ 
co & Allied Stocks. Inc. v. Trans- 
america Corp., D.C.Del., 143 P.Supp. 
323—Blackmon v. Govern, D.C.N.J., 
138 P.Supp. 884—Land v. U. S. 
Lines Co., D.C.N.Y., 137 P.Supp. 376 
—State Compensation Ins. Fund 
v. Proctor & Schwartz, D.C.Pa., 127 
F.Supp. 427—^Rich v. Jefferson 
Medical College of Philadelphia, D. 

C. Pa., 125 F.Supp. 367—Hazlitt v. 
Fawcett Publications. Inc., D.C. 
Conn., 116 P.Supp. 638—Henis v. 
Compania Agricola De Guatemala, 

D. C.Del., 116 F.Supp. 223, affirmed, 
C.A., 210 F.2d 950 —Sanderson v. 
Sause Bros. Ocean Towing Co., D. 

C. Or., 114 P.Supp. 849—^Ackerley v. 

Commercial Credit Co., D.C.N.J., 111 
P.Supp. 92—^Premon v. W. A. Sheaf- 
fer Pen Co., D.C.Iowa, 111 P.Supp. 
39, affirmed, C.A., 209 F.2d 627— 
Shuey v. State of Michigan, D.C. 
Mich., 106 P.Supp. 32—Glebua v. 
Fillmore, D.C.Conn., 104 P.Supp. 
902—Warner v. Republic Steel 
Corp.. D.C.N.Y., 103 P.Supp. 998— 
General Cas. Co. of America v. Fed- 
off. D.C.N.Y., 99 F.Supp. 136—Park¬ 
in Theatres v. Paramount-RIchards 
Theatres, D.C.Del., 90 F.Supp. 727, 
affirmed, C.A., 186 P.2d 407, certio¬ 
rari denied 71 S.Ct. 1017, 341 U.S. 
950, 96 L.Ed. 1373—McMillen v. 

Douglas Aircraft Co., D.C.Cal., 90 
P.Supp. 670—Lumbermens Mut. 
Cas. Co. V. Dodge City Cement 
Products Co., D.C.Kan., 88 F..Supp 
643—Christian v. Kint, D.C.Mo., 87 
P.Supp. 977—Engstrom v. De Vos. 

D. C.Wash., 81 P.Supp. 864. followed 
in Engstrom v. Batterman, 81 F. 
Supp. 860, affirmed, C.A., Schneld- 
miller v. Engstrom, 177 F.2d 195— 
American Motorists Ins. Co. for 
Use and Benefit of Smith, v, Man¬ 
hattan Lighterage Corp., D.C.N.Y., 
80 P.Supp. 335—^Ewen v. Peoria & 

E. Ry. Co., D.C.N.Y., 78 P.Supp. 312 
—Carpenter v. Rohm & Haas Co., 
D.C.Del., 76 P.Supp. 732, affirmed, C. 
A., 170 P.2d 146, certiorari denied 
69 S.Ct. 490, 336 U.S. 904, 93 L.Ed. 
1069, rehearing denied 69 S.Ct. 654, 
336 U.S. 929, 93 L.Ed. 1090, rehear¬ 
ing denied 69 S.Ct. 1162, 837 U.S. 
921, 98 L.Ed. 1730—Odom v. Lang¬ 
ston, D.C.MO., 75 P.SUPP. 661—Mil¬ 
ler V. National City Bank of N. T., 
D.C.N.Y., 69 P.Supp. 187, affirmed, 
C.C.A., 166 F.2d 728—Falk v. Lev¬ 
ine, D.C.Mass., 66 F.Supp. 700— 
Christiansen v, Christiansen, D.C. 
Tex., 62 P.Supp. 341, reversed on 
other grounds. C.C.A., 169 P.2d 366, 
certiorari denied 67 S.Ct. 1737, 331 
U.S. 849, 91 L.Ed. 1858. and con¬ 
formed to, D.C,, 72 F.Supp. 424— 
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brought;®* and generally, a federal court in the 
interpretation of state rules of limitations must look 
to the construction of such rules as determined 
by the highest court of the state.®*-® 

State statutes of limitations, whether regarded as 
having “procedural** or “substantive** effect are 


binding on federal courts at least where the rights 
pursued in the federal courts are granted by the 
state,®*-i® and the federal court will not grant relief 
in a diversity case where the action could not be 
maintained in a state court because barred by the 
state statute of limitations.®*-^® The abolition of 


Stevens v. Walker, D.C.Wash., 61 
F.Supp. 441—GanchofC v. Home 
Owners’ Loan Corp., D.C.Wla., 62 F. 
Supp. 349, affirmed C.C.A., 142 F.2d 
677 — ^U. S. V. Curtiss Aeroplane Co., 
D.C.N,Y., 60 F.Supp. 477, reargu¬ 
ment adhered to 62 F.Supp. 328, re¬ 
versed on other grounds, C.C.A., 
147 F.2d 639—^Metropolitan Life 
Ins. Co. V. Haack, D.C.La., 60 F. 
Supp. 65—Calvin v. West Coast 
Power Co., D.C.Or., 44 F.Supp. 783 
•—Sachs V. Ohio Nat. Life Ins. Co., 
D.C.I11., 44 F.Supp. 662, reversed on 
other grounds, C.C.A., 131 F.2d 134 
—Momand v. Universal Film Ex¬ 
change, D.C.Mas8., 43 F.Supp. 996— 
Corbett v. Schlumberger Well Sur¬ 
veying Corporation, D.C.Tex., 43 F. 
Supp. 605—Owln v. Liquid Carbon¬ 
ic Corporation, D.C.Tex., 42 F.Supp. 
774—Barnhart v. Western Mary¬ 
land R. Co.. D.C.Md., 41 F.Supp. 
898—Wells Fargo Bank A Union 
Trust Co. v. Titus, D.C.Tox., 41 
F.Supp. 171 — ^Klotz V. Ippolito, D.C. 
Tex., 40 F.Supp. 422—^^Vker v. Sears 
Roebuck & Co., D.C.Idaho, 38 F. 
Supp. 741—Momand v. Twentieth- 
Century Fox Film Corporation, D. 
C.Okl., 37 F.Supp. 649—McCrory v. 
Harp, D.C.La., 31 F.Supp. 354— 
Ward v. Rice, D.C.Pa., 29 F.Supp. 
714—Pardue v. United Gas Public 
Service Co., D.C.La., 28 F.Supp. 847, 
affirmed, C.C.A., Union Producing 
Co. v. Pardue, 117 F.2d 226—Fut- 
rall v. Bartee, D.C.Ark., 28 F.Supp. 
496—^Dcltrick v. Fenderson, D.C. 
Mass., 27 F.Supp. 469—U. S. v. El¬ 
liott, D.C.N.Y.. 27 F.Supp. 253— 
Powell V. Malone, D.C.N.C., 22 F. 
Supp. 300—Seelig v. First Nat. 
Bank, D.C.Ill., 20 F.Supp. 61—Gen¬ 
eral Petroleum Corporation of Cal¬ 
ifornia V. Seaboard Terminals Cor¬ 
poration, D.C.Md., 19 F.Supp. 882— 
Culhane v. Smith, D.C.Ill., 19 F. 
Supp. 226—^Karnes v. Keck, D.C. 
Ill., 11 F.Supp. 577—^Peterson v. A. 
Guthrie & Co., D.C.Wash., 8 F. 
Supp. 136—Jones v. Canon, D.C. 
Tex., 8 F.Supp. 49—^United Adver¬ 
tising Corporation v. Lynch, D.C. 
N.Y., 1 F.Supp. 302, affirmed, C.C. 
A., 63 F.2d 243. 

Orth v. Mehlhouse, D.C.Minn., 
86 P.2d 867—^McAvey v. Emergen¬ 
cy Fleet Corporation, D.C.Mass., 
16 F.2d 406—^In re Levinson, D.C. 
Wash., 6 F.2d 76—^Farmers’ Loan 
& Trust Co. of New York v. Wil¬ 
cox County, D.CGa., 298 F. 772, af¬ 
firmed, C.C.A., 2 F.2d 466—Hart- 
ness V. Iberia A V. R. Co., D.C.La., 


297 F. 622—^Bonam v. Southern 
Menhaben Corporation, D.C.Fla., 284 
F. 862—Fellows v. National Can 
Co.. D.C.Mlch., 276 F. 309. 

Taylor v. Reading Co., D.C.Pa., 
23 F.R.D. 186—Cornacchio v. Conig- 
lio, D.C.N.Y., 7 F.R.D. 749—Krech- 
mer v. Cohen, D.C.N.Y., 7 F.R.D. 
346—Klages v. Cohen, D.C.N.Y., 7 
F.R.D. 218—Robinson v. Waterman 
S. S. Co., D.C.N.J.. 7 F.R.D. 61. 
D.C.—Moran v. Cobb, 120 F.2d 16, 73 
App.D.C. 200, certiorari dismissed 
62 S.Ct. 134, 314 U.S. 703, 86 L.Ed. 
562. 

26 C.J. p 849 note 41—37 C.J. p 697 
note 62, p 1013 note 66, p 1083 note 
41, p 1121 note 9 [a]. 

Construction of state statutes by 
state courts as binding federal 
courts generally see supra S 171. 
State statutes of limitations as con¬ 
trolling in admiralty courts see 
Admiralty $ 87 a (1). 

“Even before Erie R. Co. v, Tomp¬ 
kins, federal courts relied on stat¬ 
utes of limitations of the States in 
which they sat. In suits at law State 
limitations statutes were held to be 
’rules of decision’ within § 34 of the 
Judiciary Act of 1789 and as such 
applied in ‘trials at common law.’ ’’ 
U.S.—Guaranty Trust Co. of N. Y. v. 
York. N.Y., 65 S.Ct. 1464, 1470, 326 
U.S. 99, 89 L.Ed. 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

53. See infra S 188(2). 

63.5 U.S.—^Bertha Bldg. Corp. v. 
National Theatres Corp., C.A.N.Y., 
269 F.2d 785—Albrecht v. Indiana 
Harbor Belt R. Co., C.A.Ind., 178 
F.2d 577, certiorari denied 70 S.Ct. 

804, 339 U.S. 949, 94 L.Ed. 1363— 
Lassiter v. Guy F. Atkinson Co., C. 

C. A.Wash., 162 F.2d 774, vacated 
on other grounds 166 F.2d 144— 
Kordewick v. Indiana Harbor Belt 
R. Co., C.C.A.I11., 167 F.2d 763, cer¬ 
tiorari denied 67 S.Ct. 602, 329 U.S. 
806, 91 L.Ed. 688—E. H. Clarke 
Lumber Co. v. Kurth, C.C.A.Or., 162 
F.2d 914—Hartford Accident A In¬ 
demnity Co. V. City of Sulphur, 
Okl., C.C.A.Okl., 123 F.2d 666, cer¬ 
tiorari denied 62 S.Ct. 633, 316 U.S. 

805, 86 L.Ed. 1204. 

Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co.. D.C.N.T., 168 F.Supp. 
160—Lumbermens Mut. Cas. Co. v. 
Dodge City Cement Products Co., 

D. C.Kan., 88 F.Supp. 643—Sachs v. 
Ohio Nat. Life Ins. Go., D.C.Ill., 
44 F.Supp. 652, reversed on other 
grounds, C.C.A., 131 F.2d 184. 
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Conflict of decisions 

So far as there was any conflict in 
decisions of state courts with re¬ 
spect to application of state statute 
of limitations the last decision of the 
state court of appeals was control¬ 
ling. 

U.S.—Schiavone-Bonomo Corp. v. 
Buffalo Barge Towing Corp., C.C. 
A.N.Y., 132 F.2d 766, rehearing de¬ 
nied 184 F.2d 1022, certiorari de¬ 
nied 64 S.Ct. 68, 820 U.S. 749. 88 
L.Ed. 445. 

Absence of decision 

In absence of a settled decision on 
the subject, federal court must give 
to state statutes a construction which 
it believes the court of the state 
would give, if the Identical proposi¬ 
tion were submitted to it. 

U.S.—Christian v. Kint, D.C.Mo., 87 
F.Supp. 977. 

53.10 U.S.—J. B. Effenson Co. v. 
Three Bays Corp., C.A.Fla., 238 F. 
2d 611—^Bergeron v. Mansour, C. 
C.A.Mass., 162 F.2d 27. 

Manner of application 
Where federal district court In 
New York in diversity action was 
dealing with statutes of limitations 
and of prescription concerning state 
created substantive rights, court was 
required to apply the law that would 
be applied if the action were brought 
in state court in New York, and in a 
manner so as not to affect the out¬ 
come of the litigation merely because 
the parties were in a federal forum. 
U.S.—Badhwar v, Colorado Fuel A 
Iron Corp., D.C.N.Y., 138 F.Supp. 
695, affirmed, C.A., 245 F.2d 903, 
certiorari denied 78 S.Ct. 96, 356 
U.S. 862, 2 L.Ed.2d 68. 

Demand against estate 

State statutes fixing time and man¬ 
ner for exhibition of demands against 
estates of decedents and providing 
that claims not so presented shall be 
barred are not purely procedural, 
but are laws limiting the rights of 
parties, and are not affected or 
amended by Federal Rule which pro¬ 
vides that civil action is commenced 
by filing of complaint. 

U.S.—Zuckerman v. McCulley, C.A. 
Mo., 170 F.2d 1016. 

63.15 U.S.—^Woods v. Klobuchar, C. 
A.Ind., 267 F.2d 813—De Groff v. 
Hunsicker, C.A.Pa., 238 F.2d 617— 
Albrecht v. Indiana Harbor Belt R. 
Co., C.AInd., 178 F.2d 677. certio¬ 
rari denied 70 S.Ct. 804, 839 U.S. 
049, 94 L.Ed. 1363—Riley v. Union 
Pac. R. Co., C.AI11., 177 F.2d 678, 
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all distinctions in the forms of actions does not pre- application, since the process of the federal court 
elude application of the general rule,®^ it being the at all times after the date of the origin of the 

duty of the federal court, in applying to a civil ac- cause of action could be invoked as against defend- 

tion brought therein a state statute which reads in ant, irrespective of whether he was within or with- 

terms of common-law actions, to consider the cause out the state.®®-^® In determining whether a cause 

of action disclosed in the complaint and determine of action has accrued the law which governs is 

the form of action which would have been brought the law of the jurisdiction which gives the cause 

on it at common law.®® of action, not the law which supplies the applicable 

period of limitation.®® Thus in determining whether 
Under the general rule requiring application of ^ cause of action under a federal statute has ac- 
state statutes of limitations in diversity cases, the crued, the governing law is the federal law giving 
local law is determinative of when the statute is right to sue, not the state law supplying the 

deemed tolled;®®*® but it has been held that a state applicable period of limitation.®*^ State statutes of 

statutory provision for tolling of the statute during limitations are regarded as furnishing rules of 

a party's absence from the state will not be given decision rather than of practice.®® 


certiorari denied 70 S.Ct. 350, 338 
U.S. 911, 94 L.Ed. 561—Merchants 
Transfer & Warehouse Co. v. Ra¬ 
gan, C.A.Kan., 170 F.2d 987, af¬ 
firmed 69 S.Ct. 1233, 337 U.S. 530, 
93 L.Ed. 1520, rehearing denied 70 
S.Ct. 33, 338 U.S. 839, 94 L.Ed. 513. 

Henis v. Compania Agricola De 
Guatemala, D.C.Del,, 116 F.Supp. 
223, affirmed, C.A., 210 F.2d 960— 
Kliaguine v. Jerome, D.C.N.Y., 87 
F.Supp. 629. 

Peckham v. Ronrico Corp., D.C. 
Puerto Rico, 14 F.R.D. 181, vacated 
on other grounds, C.A., 211 P.2d 
727. 

Oracial coasideratioa 

That under New York law a stat¬ 
ute of limitations might be length¬ 
ened or shortened, that a security 
may be foreclosed although the debt 
be barred, that a barred debt may be 
used as a set-off, are all matters of 
local law properly to be respected by 
federal court sitting in New York 
when their Incidence comes into play 
there, but such rules of local law do 
not change the crucial consideration 
that, if a plea of the statute of limi¬ 
tations would bar recovery in a state 
court, a federal court should not af¬ 
ford recovery. 

U.S.—Guaranty Trust Co. of N. Y. 
v. York, N.Y., 65 S.Ct. 1464, 826 U. 
S. 99, 89 L.Ed. 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

Xntsnt of doolsion 

It was the intent of the Erie R. 
Co. V. Tompkins decision that where 
federal jurisdiction is based solely 
on diversity of citizenship, legal rules 
to be applied including the statute 
of limitations is the same as if the 
suit had been tried in the state 
courts in which the federal court Is 
sitting. 

U.S.—Young V. Moore, D.C.Mich., 127 
F.Supp. 266. 

Concealment exception 

In determining whether action is 
within the concealment exception in 


state statute of limitations, plaintiff 
can have no advantage in federal 
court over what he has in state 
court. 

U.S.—Ladd v. Brickley, C.C.AL.Mass., 
158 F.2d 212, certiorari denied 67 
S.Ct. 675, 330 U.S. 819, 91 L.Ed. 
1271, rehearing denied 67 S.Ct. 964, 
330 U.S. 855, 91 L.Ed. 1297. 
Abandonment of suit 

Where suit was instituted against 
insurer under Louisiana Direct Ac¬ 
tion Statute to recover damages for 
personal Injuries sustained through 
insured's alleged negligence, and aft¬ 
er filing of initial pleadings no ac¬ 
tion was taken for over five years, 
Louisiana statute declaring that a 
suit must be considered as abandoned 
if no steps in prosecution thereof 
are taken for five years did not re¬ 
quire di.smissal of action as a mat¬ 
ter of law on ground that statute was 
an integral part of state statute of 
limitations. 

U.S.—Wright, National Sur. Corp., 
Intervenor v. Lumbermen’s Mut. 
Cas. Co., C.A.La., 242 P.2d 1, cer¬ 
tiorari denied 77 S.Ct. 1397, 364 U. 

5. 939, 1 L.Ed.2d 1636. 

54. U.S.—^Williamson v. Columbia 
Gas & Electric Corporation, C.C.A. 
Del., 110 F.2d 15, certiorari denied 
60 S.Ct. 1087, 310 U.S. 639, 84 L.Ed. 
1407. 

Abolition of distinctions between ac¬ 
tions at law and in equity in fed¬ 
eral courts generally see Equity | 

6 . 

55. U.S.—Williamson v. Columbia 
Gas & Electric Corporation, supra. 

55.5 U.S.—Chamberlain v. Lowe, C. 
A.Ohio, 252 P.2d 663—^Kenemer v. 
Arkansas Fuel Oil Co., C.C.A.Ga., 
161 P.2d 667. 

Aetna Cas. & Sur. Co. v. Patter¬ 
son, D.C.Mlch., 163 F.Supp. 783— 
Vercillo V. Saksa, D.C.Ind., 13 1 F. 
Supp. 739—Elam v. Neville, D.C. 
Ind., 129 F.Supp. 487—Edwards v. 
McCullogh, D.C.Ky., 114 F.Supp. j 
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766—Ackerly v. Commercial Cred¬ 
it Co., D.C.N.J., 111 F.Supp. 92— 
Denver-Chicago Trucking Co. v. 
Lindeman, D.C.Iowa, 73 F.Supp. 926. 
Xntexmedlats sourt 

Where local law was determina¬ 
tive of time at which diversity ac¬ 
tion for injuries would be deemed 
to have commenced for purpo.se of 
tolling applicable foreign statute of 
limitations, and only intermediate 
court of state had determined such 
question, but no reason wa.s pre¬ 
sented to indicate that highest court 
of state would decide differently, fed¬ 
eral district court would follow hold¬ 
ing of intermediate court. 

U.S.—Myers v. Slotkln, D.C.N.Y., 18 
F.R.D. 191. 

55.10 U.S.—Stevens v. Walker, D.C. 
Wash., 61 F.Supp. 441. 

56. U.S.—Momand v. Universal 

Film Exchange, D.C.Mass., 43 F. 
Supp. 996. 

Which state law governs generally 
see infra subdivision c of this sec¬ 
tion. 

Libel action 

Where jurisdiction of federal dis¬ 
trict court in libel action depended 
on diversity of citizenship only, law 
of state in which court sat was con¬ 
trolling as to whether release of 
miscellaneous copies incidental to 
general publication constituted a new 
publication or created a new cause 
of action not barred by one-year stat¬ 
ute of limitations. 

U.S.—Winrod v. MacFadden Publica¬ 
tions, C.A.lll., 187 F.2d 180, certio¬ 
rari denied 72 S.Ct. 28, 342 U.S. 814, 
96 L.Ed. 616. 

57. See infra 8 188(2). 

58. U.S,—Shelby v. Guy, Tenn., 11 
Wheat. 361, 6 L.Ed. 495. 

25 C.J. p 807 note 33. 

Conformity statute has, however, 
been applied. 

U.S.—^Hunter v. Ward, C.C.A.Ark., 16 
F.2d 848. 
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b. Application of State or Federal Buies of 
Practice or Procedure 

In a diversity action, state law, rather than the Fed¬ 
eral Rules of Civil Procedure, controls as to what con¬ 
stitutes commencement of an action, for the purpose of 
application of a state statute of limitations; but the 
mechanics by which a state limitation period may be 
utilized are matters of procedure and governed by the 
procedural rules of the federal courts. 

In a diversity action, state law controls as to what 
constitutes commencement of an action, for the 
purpose of application of a state statute of limita¬ 
tions,58.20 and the Federal Rules of Civil Procedure 
governing^ the commencement of an action and 
process do not define what constitutes commence¬ 
ment of a suit within the meaning of a state statute 
of limitations.58.2i Jt has been held, however, that 
general statutes of limitations not providing other¬ 
wise are tolled by “commencement** of an action in 
accordance with the provisions of the Federal Rules 
of Civil Procedure, that is, by filing of a com¬ 
plaint ;58.22 and even where the state rule of 
practice is that an action is commenced only by 
service of summons, if such rule is not an integral 
part of the state statute of limitations, the federal 
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court will not follow it but will apply the Federal 
Rules of Civil Procedure in determining the com¬ 
mencement of an action within the requirements of 
the statute of limitations. 5 8. 23 

Notwithstanding a state limitation period is, as a 
bar, a matter of substantive law and controlled by 
the state rule, the manner of its application and the 
mechanics by which it may be utilized are matters of 
procedure and governed by the Federal Rules of 
Civil Procedure.58.24 So the sufficiency of the 
pleading of limitations and laches is to be deter¬ 
mined not according to state practice acts but ac¬ 
cording to the Federal Rules of Civil Procedure;58.26 
but Rule 8 (c) providing that the statute of limita¬ 
tions is a matter of affirmative defense must, in 
case of conflict with state substantive law, give 
way to demands of the rule requiring application 
of the state substantive law in diversity actions.58.26 

Ordinarily, provisions of the Federal Rules of 
Civil Procedure relating to amendments of the com¬ 
plaint in a civil action in the federal courts are 
controlling as against the application of state stat¬ 
utes of limitations.58.27 jt has been held, however, 


58.20 U.S.—Jackson v. Duke, C.A. 
Tex., 259 F.2d 3—Montgomery Ward 
& Co. V. Callahan, C.C.A.Kan., 127 
F.2d 32. 

Vercillo V. Saksa, D.C.Ind., 131 
F.Supp. 739—^Elam v. Neville, D.C. 
Ind., 129 F.Supp. 437—Ackerley v. 
Commercial Credit Co., D.C.N.J., 111 
F.Supp. 92—^Nola Elec. Co. v. Reil¬ 
ly. D.C.N.T., 93 F.Supp. 164. 
Bubstantlve matter 

Where defense of state statute of 
limitations is pleaded in an action 
to enforce a state right, the time of 
commencement of the action is treat¬ 
ed as substantive and, therefore, is 
controlled by state rather than fed¬ 
eral rules pertaining to commence¬ 
ment of actions. 

U.S.—West V. Cincinnati, N. O. & T. 
I’. Ry. Co., D.C.Tenn., 108 F.Supp. 
276. 

Claim against estate 

Under Missouri statutes requiring 
that demand against estate of de¬ 
ceased person be legally exhibited 
within one year from granting of 
letters, or be forever barred, and pro¬ 
viding that actions commenced 
against executor shall be considered 
demands legally exhibited against 
estate from time of serving original 
process on executor, where claimant 
did not obtain service on executrix 
within period of one year, claim was 
barred, although under federal rule 
action was commenced in federal 
court within one-year period by fil¬ 
ing of complaint. | 

U.S.—Zuckerman v. McCulley, C.A. I 
Mo., 170 F.2d 1016. i 


|58JI1 U.S.—Maori v. Flaherty, D.C. 
S.C., 115 F.Supp. 739—Yudin v. Car- 
roll. D.C.Ark., 57 F.Supp. 793. 

ToUlng of statute 

(1) In determining whether filing 
of complaint in diversity action one 
week before asserted cause of action 
would be barred by the New Mexico 
statute of limitations served to toll 
that statute although service of proc¬ 
ess was not procured for over thir¬ 
teen months, the law of New Mexi¬ 
co was determinative. 

U.S.—Murphy v. Citizens Bank of 
Clovis. C.A.N.M., 244 F.2d 611. 

(2) Where action for damages aris¬ 
ing out of automobile accident was 
properly commenced by filing of com¬ 
plaint in federal district court in 
Kansas, which had Jurisdiction by 
reason of diversity of citizenship, 
within two years after accident, the 
filing of complaint did not toll Kan¬ 
sas two-year statute of limitations 
which requires service of summons 
within the statutory period, and the 
action was barred where summons 
was not served within that time, not¬ 
withstanding federal rule providing 
that civil action is commenced by fil¬ 
ing complaint with court. 

U.S.—Ragan v. Merchants Transfer 
& Warehouse Co., Kan., 69 S.Ct. 
1233, 337 U.S. 530, 93 L.Ed. 1520. 
rehearing denied 70 S.Ct. 33, 338 
U.S. 839, 94 L.Ed. 513. 

Contrary authority 
An early case held not whether 
action by Delaware resident for in¬ 
juries sustained in automobile colli- 
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Sion in Pennsylvania was "com¬ 
menced,” so as to avoid bar of Penn¬ 
sylvania statute of limitations, was 
to be determined by federal district 
court for eastern district of New 
York wherein complaint was filed, 
under the Federal Rules of Civil Pro¬ 
cedure rather than under the New 
York statute. 

U.S.—Gallagher v. Carroll, D.C.N.Y., 
27 F.Supp. 568. 

58.22 U.S.—Zuckerman v. McCulley, 
D.C.Mo., 78 F.Supp. 380, afilrmed, 
C.A., 170 F.2d 1015. 

58.23 U.S.—Reislnger v. Cannon, D. 
C.Conn., 127 F.Supp. 50. 

58.24 U.S.—Kinchelue v. Farmer, C. 
A.Ind., 214 F.2d 604. certiorari de¬ 
nied 75 S.Ct. 306, 348 U.S. 920, 99 
L..Ed. 721. 

58.25 U.S.— R. P. C. V. Tuolumne 
Gold Dredging Corp., D.C.Cal., 137 
F.Supp. 866, affirmed, C.A., C. A. 
Walter W. Johnson Co. v. R. P. C., 
230 P.2d 479, certiorari denied 77 
S.Ct. 48, 362 U.S. 832, 1 L.Ed.2d 62. 

58.26 U.S.—Owens Generator Co. v. 
H. J. Heinz Co., D.C.Cal., 23 P.R.D. 
121 . 

5a27 XisaTo to amend 

(1) In diversity action for wrong¬ 
ful death of decedent who was struck 
by defendant’s train in Pennsylvania, 
the question whether plaintiff would 
be granted leave to amend complaint 
after expiration of Pennsylvania stat¬ 
ute of limitations would be deter¬ 
mined under the Federal Rules of 
Civil Procedure and not under Penn¬ 
sylvania law. 
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that the question whether an amended complaint al¬ 
leges a new cause of action which is barred by 
limitations is to be determined in accordance with 
the rules of practice and procedure of the forum in 
which the action is brought.^ 

c. Which State Law Governs 

Under the rule requiring the federal courti, In di¬ 
versity actions, to apply state law as to limitations of 
actions, the federal court will usually apply the law of 
the forum, and will follow whatever rule of conflict of 
laws the state courts of the forum would follow in like 
cases, In determining the question of limitations. 


FEDERAL COURTS § 188(1) 

Under the general rule that the federal courts, 
in diversity of citizenship cases, are obliged to 
apply state law as to limitations of actions, the 
federal court will follow whatever rule of con¬ 
flict of laws the state courts of the forum would 
follow in like cases, in determining whether to apply 
the statute of limitations of the state of forum, or 
that of the state where the cause of action 
arose.^®*^® The limitations law of the forum or¬ 
dinarily is the controlling law to be applied, 
and this is especially the case when the law of the 


U.S.—Taylor v. Readingr Co., D.C.Pa., 
23 F.R.D. 186. 

(2) Question whether declaration 
seeking damages for injuries sus¬ 
tained by employee against employer 
railroad based on common-law liabil¬ 
ity could be amended three years aft¬ 
er injuries were sustained so as to 
state a cause of action under the 
Federal Employers' Liability Act was 
governed by federal law. 

Mass.—^Williams v. Trustees of New 
York, N. H. & H. R. Co., 90 N.E.2d 
320, 325 Mass. 244. 

SelatloA hack 

Where national bank depositors' 
original complaint gave director no¬ 
tice that he would be held for all 
acts of negligence and acts of neg¬ 
ligence specified did not account for 
total loss claimed, director was 
bound to realize that he would be 
held for every possible act of mis¬ 
management, and hence amended and 
supplementary complaints specifying 
additional acts of negligence related 
back to original complaint under the 
Rule 15 (c) of the Federal Rules of 
Civil Procedure, so that action was 
not barred by New York three-year 
statute of limitations. 

U.S.—Michelsen v. Penney, C.C.A.N. 
Y., 135 F.2d 409. 

5a28 U.S.—Shelton v. Seas Shipping 
Co.. D.C.Pa., 75 F.Supp. 195. 

Carroll v. Sterling Hotel Co., D.C. 
Pa., 16 F.R.D, 99. 

SnhstltutioiL of party 

Issue whether complaint in action 
brought in federal District Court for 
Eastern District of Pennsylvania by 
Pennsylvania general administrator 
of decedent’s estate for his intestate’s 
death as result of collision in New 
Jersey between automobiles driven 
by defendants residing in Pennsylva¬ 
nia, may be amended by substituting 
himself, as administrator ad prose¬ 
quendum of estate, as plaintiff, after 
expiration of Pennsylvania one-year 
statute of limitations, depends on 
policy of Pennsylvania courts and 
hence Is primarily for decision by ap¬ 
pellate courts of such state, 

U.S.—Brennan v. Rooney, D.C.Pa., 
139 F.Supp. 484. 

58.40 U.S.—Drinan v. A. J. Llnde- 


mann & Hoverson Co., C.A.Wis., 238 
F.2d 72—Rutkln v. Reinfeld, C.A. 
N.Y.. 229 F.2d 248, certiorari de¬ 
nied Kaplow V. Reinfeld, 77 S.Ct. 
50. 352 U.S. 844, 1 L.Ed.2d 60. 

Beach v. Grollman, D.C.Pa., 169 
F.Supp. 612—Gorman v. Transocean 
Air Lines, D.C.Conn., 158 F.Supp. 
339--U. S. V. Jacobs, D.C.N.J., 155 
F.Supp. 182—Smith v. American 
Flange & Mfg. Co., D.C.N.Y., 139 
F.Supp. 917—Corrigan v. Clairol, 
Inc., D.C.Conn., 126 F.Supp. 791— 
Rioser v. Baltimore & O. R. Co., 
D.O.N.Y., 123 F.Supp. 44, motion 
denied, C.A., 224 F.2d 198, affirmed 
228 F.2d 563, certiorari denied 76 
S.Ct. 651, 350 U.S. 1006, 100 L.Ed. 
868—Curry v. States Marine Corp. 
of Del., D.C.N.Y., 118 F.Supp. 234 
—Warner v. Republic Steel Corp., 
D.C.N.Y., 103 F.Supp. 998—State 
Compensation Ins. Fund v. Proctor 
& Schwartz, D.C.Pa., 102 F.Supp. 
451—Lepper v. Benner, D.C.Pa., 92 
F.Supp. 165—^McMillen v. Douglas 
Aircraft Co., D.C.Gal., 90 F.Supp. 
670—Gonzales v. Tuttman, D.C.N. 
Y., 59 F.Supp. 858. 

Myers v. Slotkin, D.C.N.Y., 13 F. 
R.D, 191. 

Frohahle oliaiigo of rule 

District court, in Interpreting Ken¬ 
tucky statute admitting bar of for¬ 
eign limitation statutes in actions 
arising in foreign states, was bound 
by the construction presently placed 
on statute by stale courts, even if it 
was satisfied that the court of ap¬ 
peals of Kentucky, when called on to 
construe statute, would embrace a 
different rule. 

U.S.—^Albanese v. Ohio River-Frank- 
fort Cooperage Corp., D.C.Ky., 125 
F.Supp. 333. 

58.41 U.S.—Guaranty Trust Co. of 
N. T. V. York, N.Y., 65 S.Ct. 1464, 
326 U.S. 99, 89 L.Ed. 2079, 160 A. 
L.R. 1231, rehearing denied 66 S. 
Ct. 7, 326 U.S. 806, 90 L.Ed. 491. 

Bertha Bldg. Corp. v. National 
Theatres Corp., C.A.N.Y., 269 F.2d 
785—Smith v. Pasqualetto, C.A. 
Mass., 246 F.2d 765—Austrian v. 
Williams, C.A.N.Y., 198 F.2d 697, 
certiorari denied 73 S.Ct. 328, 344 
U.S. 909, 97 L.Ed. 701—Goodwin v. 
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Townsend, C.A.Pa., 197 F.2d 970— 
Anderson v. Linton, C.A.Ill., 178 F. 
2d 304—^Riley v. Union Pac. R. Co.^ 

C. A.I11., 177 P.2d 673, certiorari 

denied 70 S.Ct. 350, 338 U.S. 911, 
94 L.Ed. 561—^Hartmann v. Time^ 
Inc., C.C.A.Pa., 166 F.2d 127, 1 A. 
L.R.2d 370. certiorari denied 68 S. 
Ct. 1495, 334 U.S. 838, 92 L.Ed. 1765 
—Reich V, Van Dyke, C.C.A.Pa.. 107 
P.2d 682—Shaw v. U. S. Fidelity 
& Guaranty Co., C.C.A.N.J., 101 F. 
2d 92—Sommer v. Nakdimen, C.C.A. 
Ark., 97 F.2d 715—Le Mieux Bros. 
Corporation v. Armstrong, C.C.A, 
Miss., 91 F.2d 445. 

Jackson v. Continental Southern 
Lines, Inc., D.C.Ark., 172 F.Supp. 
809—Northwest Airlines. Inc. v. 
Glenn L. Martin Co., D.C.Md., 161 
F.Supp. 452—U. S. V. Jacobs, D.C. 
N.J., 155 F.Supp. 182—Dam v. Gen¬ 
eral Elec. Co., D.C.Wash., 144 F. 
Supp. 175, affirmed. C.A., 265 F.2d 
612—Tobacco & Allied Stookss, Inc. 
V. Transamerica Corp., D.C.Del., 143 
F.Supp. 323—Colello v. Sundquist, 

D. C.N.Y., 137 F.Supp. 649—Elam v. 
Neville, D.C.Ind., 129 F.Supp. 437 
—State Compensation Ins Fund 
V. Proctor & Schwartz, D.(’Pa., 127 
F.Supp. 427—Rich v. JclYcrson 
Medical College of Philadelphia, 
D.C.Pa., 125 F.Supp. 357—American 
Sur. Co. of N. Y. v. Gainforl, D.C. 
N.Y.. 123 F.Supp. 743, affirmed. C. 
A., 219 F.2d 111—Hickman v. Tul- 
los, D.C.Ala., 121 F.Supp. 152— 
Baird v. Aluminum Seal Co., D.C. 
Pa., 117 F.Supp. 492—Heuer v. 
Basin Park Hotel and Resort, D.C. 
Ark., 114 F.Supp. 604—Hartwell v. 
Piper Aircraft Corp., D.C.Pa., 92 
F.Supp. 271, affirmed, C.A., 186 F. 
2d 29—McMillen v. Douglas Air¬ 
craft Co., D.C.Cal., 90 F.Supp. 670 
—^Keys V. Pullman Co., D.C.Tex., 
87 F.Supp. 763—Kliaguine v. Jer¬ 
ome, D.C.N. Y., 87 F.Supp. 629-— 
Bolten V. General Motors Corp., 
D.C.lll., 81 F.Supp, 851, reversed 
on other grounds, C.A., 180 F.2d 
379, 21 A.L.R.2d 623, certiorari de¬ 
nied G. M. Corp. V. B„ 71 S.Ct. 41, 
340 U.S. 813, 95 L.Ed. 698—Fler- 
stein V. Piper Aircraft Corp., D.C. 
Pa., 79 F.Supp. 217—Bernstein v. 
N. V. Nederlandsche-Amerikaaiy 
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State where the cause of action arose merely applies 
a general statute of limitations to actions of the 
nature in question.®®*^^ jn some circumstances, 
however, the statute of limitations of the state in 
which the cause of action arose, rather than the 
statute of limitations of the state of forum, will be 
used.®®*^® So where a statute of the state of the 
forum calls for the application of the law of the 
state where the cause of action arose, such other 


law is controlling ;®®*^^ but where the state courts 
of the forum have required that local law be applied 
in determining when an action is commenced so as 
to toll the foreign statute of limitations, the fed¬ 
eral courts must adopt a similar rule.®®-^® 

§ 188(2). -Actions Enforcing Federal 

Rights 

Ordinarily, the fact that an action depends on, or 


ache StoomvaartmaatschappiJ, D.C. 
N.T., 76 F.Supp. 335, rehearlngr de¬ 
nied 79 F.Supp. 38, affirmed In 
part and reversed In part on oth¬ 
er grounds. C.A., 173 F.2d 71, man¬ 
date amended 210 P.2d 375—^New 
Amsterdam Cas. Co. v. Baker, D.C. 
Md.. 74 F.Supp. 809—^Wiltse v. IJ. 
S.. D.C.La., 74 F.Supp. 786—Hart- 
ford-Empire Co. v. Glenshaw Glass 
Co., D.C.Pa., 47 F.Supp. 711—Mo- 
rlnand v. Universal Film Exchange, 
D. C.Mass., 43 F.Supp. 996—Tinsley 
V. .Mills, D.C.La., 36 F.Supp. 621— 
McG rath v, Helena Rubinstein, Inc., 
D.C.M.T., 29 F.Supp. 822—William¬ 
son v. Columbia Gas & Electric 
Corpora tlon, D.C.Del., 27 F.Supp. 
198, affirmed, C.C.A.. 110 F.2d 15, 
certiorari' denied 60 S.Ct. 1087, 310 
U.S. 639, i84 L.Ed. 1407—Seaboard 
Terminals* Corporation v. Standard 
Oil Co. of ^ew Jersey, D.C.N.T., 24 
F.Supp. 1018, affirmed, C.C.A., 104 
F.2d 659—)-Haefer v. Herndon, D.C. 
Ill., 22 ’F.Supp. 623—Hillmer v. 
Andersonn, D.C.N.Y., 16 F.Supp, 467. 
Bar of reir^iedy 

When limitations of state creating 
cause o^^" action merely bars remedy, 
federalfi district court must apply 
limitfSitions of forum. 

U.S,.—O'Neal v. National Cylinder 
Gas Co., D.C.I11., 103 F.Supp. 720. 
CkAtraot of guaranty 
In action commenced in federal 
court in California on Oregon con¬ 
tract of guaranty, the applicable 
statute of limitations was that of 
the forum. 

TJ.S.—Ladd & Bush v. Hayes, C.C.A. 

Cal., 105 F.2d 292. 

Transferred cause 

Kentucky one-year limitation stat¬ 
ute barred action by nonresident mo¬ 
torist to recover from resident mo¬ 
torist for damages sustained in Ken¬ 
tucky automobile collision, although 
action, brought more than one year 
after date of collision, was Instituted 
In federal District Court for West¬ 
ern District of New York and was 
transferred to federal court in Ken¬ 
tucky. I 

U.S.—Boughton v. Shoulders, D.C.Ky., 
116 F.Supp. 391. 

68.42 U.S.—^Heuer v. Basin Park Ho- j 
tel and Resort, D.C.Ark., 114 F. 
Supp. 604. 

68.43 U.S.—Moore v. Atlantic Coast 


Line R. Co., C.C.A.N.Y., 168 F.2d 
782, certiorari denied 66 S.Ct, 1374, 
328 U.S. 866, 90 L.Ed. 1636—Maki 
V. George R. Cooke Co., C.C.A.Mich., 
124 F.2d 663. 146 A.L.R. 1352, cer¬ 
tiorari denied George R. Cooke Co. 
V. Makl, 62 S.Ct. 1274, 316 U.S. 686, 
86 L.Ed. 1768. 

Cole V. American President Lines, 
Limited, D.C.N.Y., 166 F.Supp. 334 
—Smith V. American Flange & Mfg. 
Co., D.C.N.Y., 139 F.Supp. 917— 
Reuning v. Henkel, D.C.N.C., 138 
F.Supp. 492, affirmed, C.A., 239 F.2d 
131—Lepper v. Benner, D.C.Pa., 92 
F.Supp. 165—^Krisor v. Watts, D. 
C.Wis., 61 F.Supp. 846—Stevens v. 
Walker, D.C.Wash., 61 F.Supp. 441. 

QualULoatlon of right 
Where Arizona statute, providing 
two-year period of limitations for 
action on injuries done to person of 
another where death ensued from 
such injuries, qualifies right under 
statutory death action, that period 
would govern death action brought 
in federal district court in Illinois, 
and not one-year period prescribed 
by state of forum, and hence death 
action under Arizona statute filed 
within two years of death was not 
barred. 

U.S.—O’Neal ▼. National Cylinder 
Gas Co., D.C.I11., 103 F.Supp. 720. 

Hztlngaishment of causa 

If a state limitation on a cause 
of action for negligence extinguished 
a cause of action after expiration of 
the limitation period, rather than 
merely barring the remedy, suit 
would be barred in a federal district 
court sitting in another state, even 
if the suit would not be barred un¬ 
der the limitation period of state in 
which federal court was sitting. 

U.S,—Jackson v. Continental South¬ 
ern Lines, Inc., D.C.Ark., 172 F. 
Supp. 809, 

SxtMLsioa of tima 

Where action for Injuries was 
brought in Kentucky court in good 
faith and in due time, judgment 
quashing return of service for lack 
of jurisdiction over foreign corporate 
defendant was an adjudication of 
lack of jurisdiction within Kentucky 
statute permitting action of which 
court has no jurisdiction to bo 
brought in proper court within three 
months, and hence action thereafter 
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brought in federal court In Pennsyl¬ 
vania on the same cause of action 
within three months was not barred 
by limitations, although one-year lim¬ 
itation period of Kentucky statute 
applying to original action for in¬ 
juries had then expired. 

U.S.—^Fulkerson v. American Chain 
& Cable Co., D.C.Pa., 72 F.Supp. 
334. 

Becovexy la ocatract 

In action by Indiana citizen against 
Kentucky corporation for injuries 
sustained in Tennessee while a pas¬ 
senger on defendant's bus, the law 
of Kentucky governed disposition of 
plaintifTs contention that she could 
recover for breach of contract even 
though remedy in tort was barred by 
limitations. 

U.S.—Vandevolr ▼. Southeastern 
Greyhound Lines, C.C.A.Ind., 152 
F.2d 160, certiorari denied 66 S. 
Ct. 811, 327 U.S. 789, 90 L.Ed. 1016. 

Talldlty of ooatraot stlpulatloa 
Issue as to whether Florida stat¬ 
ute, invalidating contract stipula¬ 
tion shortening periods of limitation, 
invalidated "suit clause," requiring 
suit on personal property floater pol¬ 
icy to be instituted within twelve 
months after discovery of loss, would 
be determined by the lex locus con¬ 
tractu rather than the lex fori. 

U.S.—Sun Ins. Office Limited v. Clay, 

C. A.Fla., 266 F.2d 622. 

68.44 U.S.—Smith T. American 
Flange & Mfg. Co., D.C.N.Y., 139 
F.Supp. 917—Mangene v. Diamond, 

D. C.Pa., 132 F.Supp. 27, affirmed, 
C.A., 229 F.2d 554—^Albanese v. 
Ohio River-Frankfort Cooperage 
Corp., D.C.Ky., 126 F.Supp. 333— 
Christian v. Klnt, D.C.Mo., 87 F. 
Supp. 977—^Stanley v. Bird, D.C. 
Ky., 86 F.Supp. 358. 

▲pplloatloA of cfttlrc statute 

Federal court, in applying state 
statute of limitations, applies the 
entire statute including statutory 
borrowing provisions relating to 
causes of action accruing in foreign 
jurisdictions. 

U.S.—^Bertha Bldg. Corp. v. Nation¬ 
al Theatres Corp., D.C.N.Y., 140 F. 
Supp. 909, appeal dismissed, C.A., 
242 F.2d 888. 

58.45 U.S.—Myers T. Blotkin, D.C. 
N.Y., 13 F.E.D. 19L 
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arises under laws of the United States, or Involves a fed¬ 
eral right, does not preclude application of state statutes 
of limiUtiona and such statutes will usually be followed; 
but state law may not be adopted where it supplants or 
conflicts with existing federal law, as where the action 
is under a federal statute which prescribes Its own period 
of limitations. 

The fact that an action depends on, or arises 
under, laws of the United States, or involves a 
federal right, docs not preclude application of the 
statute of limitations of a state; and ordinarily, 
where there is no federal statute controlling the 


matter, the local law govems.®8 «0 This rule has 
been applied in actions under civil rights laws,**-®! 
actions under the copyright laws,®® ®2 actions under 
statutes regulating labor-management relations,^®*®® 
actions under the Securities Exchange Act,®®*®® 
and actions under statutes relating to veterans' 
rights and benefits.®®*®® Prior to the adoption of 
federal statutes of limitations applicable to suits 
under such laws, state statutes of limitations were 
also applied by the federal courts to suits under 
the federal anti-trust laws,®®*®® and in this respect 


58.60 U.S.—Holmberff v. Armbrecht, 
N.Y.. 60 S.Ct. 582. 327 U.S. 392, 90 
L.Ed 743, 162 A.L.R. 719—O’Sulli¬ 
van V. Felix, La., 34 S.Ct. B96, 233 

U. S. 318, 58 L.Ed. 980. 

Oroz V. American President Lines. 
Limited, C.A.N.Y., 269 F.2d 636— 
Mohler v. Miller, C.A.Mlch., 235 P. 
2d 1.53—^Atlantic Coast Line R. Co. 

V. Dixon, C.A.Oa., 207 F.2d 899— 
McClellan v. Montana-Dakota Util¬ 
ities Co., C.A.Minn., 204 P.2d 166, 
certiorari denied 74 S.Ct. 43, 346 
U.S. 825, 98 L.Ed. 350—Republic 
Pictures Corp. v. Kappler, C.C.A. 
Iowa, 151 F.2d 643, affirmed 66 S. 
Ct. 523. 327 U.S. 757, 90 L.Ed. 991, 
rehearing denied 66 S.Ct. 804, 327 
U.S. 817, 90 L.Ed. 1040. 

Service Stages, Inc. v. Greyhound 
Corp., D.C.Ga., 170 F.Supp. 482— 
Stichman v. Fischman, D.C.N.Y,, 
154 F.Supp. 867—^U. S. v. Taylor. 
D.C.Pa., 144 F.Supp. 16—Tobacco & 
Allied Slocks, Inc. v, Transameri- 
ca Corp., D.C.Del., 143 F.Supp. 323 
—Delman v. Federal Products 
Corp., D.C.R.T . 136 F’.Supp. 241, af¬ 
firmed, C.A., 251 F.2d 123—Ilay- 
chiick V. South Atlantic S. S. Line, 
D.C.Pa., 127 F.Supp. 49—Davis v, 
Rockton & R. R. R., D.C.S.C., 65 F. 
Supp. 67—Keen v. Mid-Contiii^nt 
Petroleum Corp., D.C.Iowa, 68 F. 
Supp 915 

—Cas.sell v. Taylor, 243 F.2d 259, 
100 U.S.App.D.C. lo3. 

Suits in equity involving federal 
rights see mfia § 188(3). 

Actions by or against United States 
see infra § 188(4). 

Existing or future statutes 

Where Congress does not provide 
a period of limitation for rights un¬ 
der a federal statute any exi.sting or 
future applicable state statutes of 
limitations are thereby adopted. 

U.S.—Reid v. Solar Corp., D.C.Iowa, 
69 F.Supp. 626. 

TTniformity 

With respect to the application of 
a state statute of limitations to 
rights under a federal law, where 
the statute has been regularly en¬ 
acted, there are rights of the same 
general class under state law to which 
the statute is applicable, the opera¬ 
tion of the statute is uniform on 
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legally similar state and federal 
rights, and period of limitations 
flx<*d is not clearly unreasonable for 
enforcing federal right In the state, 
there is ordinarily no occasion to 
test the statute further. 

U.S.—Kendall v. Keith Furnace Co., 
C.C.A.Iowa, 162 F.2d 1002. 

National bank stockholders 

In absence of federal statute of 
limitations affecting suits to enforce 
statutory double liability of Kentucky 
national bank shareholders, Supreme 
Court looks to Ohio and Pennsylvania 
law to determine period in which 
suits may be brought in Ohio and 
Pennsylvania federal courts. 

U.S.—Cope V. Anderson, Ohio & Pa., 
67 S.Ct. 1340, 331 U.S. 461, 91 L.Ed. 
1602. 

58.61 U.S.—Hoffman v. Halden, C.A. 
Or., 268 F.2d 280—Mohler v. Miller, 
C.A.Mlch., 235 F.2d 163—Wilson 
V. Hinraan, C.A.Kan., 172 P.2d 914, 
certiorari denied 69 S.Ct. 933, 336 
U.S. 966, 93 L.Ed. 1121, rehearing 
denied 69 S.Ct. 1164, 337 U.S. 927, 
93 L.Ed. 1736, rehearing denied 70 

S.Ct. 478, 338 U.S. 963, 94 L.Ed. 688. 

West V. Board of Ed. of Prince 
George’s County, D.C.Md., 166 F. 
Supp. 382—Johnson v. Yeilding, D. 
C.Ala., 166 F.Supp. 76—Kenney v. 
Killian, D.C.Mich., 133 F.Supp. 671, 
affirmed, C.A., Kenni*y v. Fox, 232 
F.2d 288, certiorari denied 77 S.Ct. 
84, 342 U.S. 855, 1 L.Ed.2d 66, cer¬ 
tiorari denied Kenney v. Hatfield, 
77 S Ct. 84, 362 U.S. 856, 1 L.Ed.2d 
gy—Francis V. Lyman, D.C.Mass., 
108 F.Supp. 884, affirmed, C.A., 
Francis v. Crafts, 203 F.2d 809, cer¬ 
tiorari denied 74 S.Ct. 43, 346 U.S. 
835, 98 L.Ed. 367—Gordon v. Garr- 
son, D.C.Ill., 77 F.Supp. 477. 
Procedural mattarti 

While state law controls the time 
within which an action based on the 
federal Civil Rights Act must be be¬ 
gun, the manner in which an action 
is commenced and when it is deemed 
to have begun are governed by the 
law of the forum, for these matters 
are procedural and not substantive. 
U.S.—Mohler v. Miller, C.A.Mich., 236 
F.2d 163. 

58.68 U.S.—Local Trademarks V, 

Price. C.A.Ala., 170 F.2d 715, 
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Carew v. Melrose Music, D.C.N. 

T., 92 F.Supp. 971. 

Which state law applies 

In action in federal district court 
in New York for copyright infringe¬ 
ment, claim which arose outside New 
York was controlled by limitation 
statute of state in which cause of ac- 
tion arose, if statute provided a 
shorter period than that prescribed 
by New York limitation statute, In 
view of provision of New York Civil 
Practice Act that where a cause of 
action accrues outside New York, and 
plaintiff is not a resident of New 
York, claim cannot be asserted if 
barred by limitation statute of either 
New York or place where cause of ac¬ 
tion arose. 

U.S.—Greenbie v. Noble, D.C.N.Y., 
151 F.Supp. 46. 

58.63 U.S.—Reliford v. Eastern Coal 
Corp., C.A.Ky., 260 F.2d 447—Broth¬ 
erhood of Locomotive Firemen and 
Enginemen v. Mitchell, C.A.Ala., 190 
F.2d 308. 

58.64 U.S.—Errlon v. Connell, C.A. 
Wash., 236 F.2d 447—Fratt v. Rob¬ 
inson, C.A.Wash., 203 F.2d 627. 

Connelly v. BalkwllI, D.C.Ohlo, 
174 F.Supp. 49—Osborne v. Mallory, 
D.C.N.Y., 86 F.Supp. 869. 

Eaw of fomxu 

Action.s pursuant to Securities Ex¬ 
change Act section prohibiting use 
of any manipulative or deceptive de¬ 
vice in connection with purchase or 
sale of securities are governed by 
statute of limitations of forum. 

U.S.—Northern Trust Co. v. Essaness 
Theatres Corp., D.C.Ill., 103 F.Supp. 
954. 

58.65 U.S.—Delman v. Federal Prod¬ 
ucts Corp., C.A.R.I., 251 F.2d 123. 

Bostick V. General Motors Corp., 
D.C.Mich., 161 F.Supp. 212—Farris 
V. San Diego Federal Sav. & Loan 
Ass’n, D.C.Cal., 140 F.Supp. 703— 
Walsh V. Chicago Bridge & Iron 
Co., D.C.Ill., 90 F.Supp. 322. 

68.66 U.&—^Miller Motors, Inc. 

Ford Motor Co., C.A.N.C., 252 F. 
2d 441—Gordon v. Loew’s Inc., C. 
A.N.J., 247 F.2d 461—Schiffman 

Bros. v. Texas Co., C.A.I11., 196 F. 
8d 695—^Hoskins Coal & Dock Corp. 
V. Truax Traer Coal Co., C.A.I11., 
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the construction of such statutes by the state courts under the Fair Labor Standards Act, while federal 
was folIowed.5« «7 Similarly, with respect to actions legislation governs, as against state statutes of limi- 


191 F.2d 912, certiorari denied 72 
S.Ct. B66, 342 U.S. 947, 96 L.Ed. 
704—Momand v. Universal Film 
Exchanges, C.A.Mass., 172 F.2d 37, 
certiorari denied 69 S.Ct. 939, 336 
U.S. 967, 93 L.Ed. 1118, rehearing 
denied 69 S.Ct. 1493, 337 U.S. 934, 
93 Li.Ed. 1740, rehearing denied 69 
S.Ct. 1529, 337 U.S. 961. 93 L.Ed. 
1760—State of Oklahoma ex rel. 
Phillips V. American Book Co., C. 
C.A.Okl., 144 F.2d 686—Barnes Coal 
Corp. V. Retail Coal Merchants 
Ass’n, C.C.A.Va., 128 F.2d 645. 

Shapiro v. Paramount Film Dis¬ 
tributing Corp., D.C.Pa., 177 F. 
Supp. 88—Thompson v. North Caro¬ 
lina Theatres, Inc.. D.C.N.C., 176 F. 
Supp. 73—^United Banana Co. v. 
United Fruit Co., D.C.Conn., 172 F. 
Supp. 580—^Delta Theaters, Inc. v. 
Paramount Pictures, Inc., D.C.La., 
158 F.Supp. 644, appeal dismissed, 

C. A., 269 F.2d 563—Ooodfriend v. 
Kansas City Star Co., D.C.Mo., 158 
F.Supp. 531—Le Witt v. Warner 
Bros. Pictures Distributing Corp., 

D. C.N.H., 158 F.Supp. 307—Banana 
Distributors. Inc. v. United Fruit 
Co., D.C.N.Y., 168 F.Supp. 153— 
Image & Sound Service Corp. v. Al¬ 
tec Service Corp., D.C.Mass,, 148 
F.Supp. 237—Dean Oil Co. v. Ameri¬ 
can Oil Co., D.C.N.J., 147 F.Supp. 
414 —Don George, Inc. v. Paramount 
Pictures, Inc., D.C.La., 145 F.Supp. 
523—Greene v. Lam Amusement 
Co., D.C.Ga., 145 F.Supp. 346—Ber¬ 
tha Bldg. Corp. V. National The¬ 
atres Corp., D.C.N.Y., 140 F.Supp. 
909, appeal dismissed, C.A., 242 F. 
2d 888—General Corp. v. General 
Motors Corp., D.C.Mlnn., 140 F. 
Supp. 219—Klein v. Lionel Corp., 
D.C.Del., 130 F.Supp. 725—Crummer 
Co. V. DuPont, D.C.Fla., 117 F.Supp. 
870, reversed on other grounds. C. 
A., 223 P.2d 238, certiorari denied 
76 S.Ct. 85, 850 U.S. 848, 100 L.Ed. 
722—Leonia Amusement Corp. v. 
Loew’s Inc., D.C.N.Y., 117 F.Supp. 
747—Manny v. Warner Bros. Pic¬ 
tures, Inc., D.C.Cal., 116 F.Supp. 
807—Fulton v. Loew’s, Inc., D.C. 
Kan., 114 F.Supp. 676—Electric 
Theater Co. v. Twentieth Century- 
Fox Film Corp., D.C.Mo., 113 F. 
Supp. 937—^Reid v. Appleton-Cen- 
tury-Crofts, Inc., D.C.Ohio, 112 F. 
Supp. 279—^Barnett v. Warner Bros. 
Pictures Distributing Corp., D.C. 
Ill., 112 F.Supp. 6—^Florida Whole¬ 
sale Drug V. Ronson Art Metal 
Works, D.C.N.J., 110 F.Supp. 673— 
Reid V. Doubleday & Co., D.C.Ohio, 
109 F.Supp, 354—Wolf Sales Co. v. 
Rudolph Wurlitzer Co., D.C.Colo., 
106 F.Supp. 606—Levy v. Para¬ 
mount Pictures, D.C.Cal., 104 F. 
Supp. 787—Christensen v. Para¬ 
mount Pictures, D.C.Utah, 95 F. 


Supp. 446—United West Coast 
Theatres Corp. v. South Side The¬ 
atres, D.C.Cal., 86 F.Supp. 109— 
Suckow Borax Mines Consol, v. 
Borax Consol., Limited, D.C.Cal., 
81 F.Supp. 301, affirmed, C.A., 185 
F.2d 196, certiorari denied 71 S.Ct. 
606, 340 U.S. 943. 05 L.Ed. 680. re¬ 
hearing denied 71 S.Ct. 620, 341 U. 
S. 912, 95 L.Ed. 1349—^Momand v. 
Universal Film Exchange, D.C. 
Mass., 43 F.Supp. 996. 

Bascom Launder Corp. v. Farny, 
D.C.N.Y., 10 F.R.D. 421—Dipson 

Theatres v. Buffalo Theatres, D.C. 
N.Y., 8 F.R.D. 86. 

Adoption hy federal law 

Statute of limitations applicable to 
private suit for treble damages 
brought under the Clayton Act is a 
matter of federal law, and, in ab¬ 
sence of federal statute, federal 
court uses appropriate statute of 
limitations of state in which it is 
sitting, and state statute does not 
operate of its own force, but because 
it is adopted federal law. 

U.S.—Shapiro v. Paramount Film 
Distributing Corp., D.C.Pa., 177 F. 
Supp. 88. 

Which state law governs 

(1) In anti-trust, treble damage 
actions, although federal court looks 
to statute of limitations of state 
wherein it is sitting, it must also 
look to any qualifying directive im¬ 
posed by so-called “borrowing stat¬ 
ute,” or directive of state, whose own 
limitation period might otherwise be 
applicable, requiring court to apply 
or borrow statutory period prescribed 
by laws of state where pending cause 
of action first accrued. 

U..S.—W^alder v. Paramount Publix 
Corp., D,C.N.Y., 132 F.Supp. 912— 
Aero Sales Co. v. Columbia Steel 
Co., D.C.Cal., 119 F.Supp. 693—Elec¬ 
tric Theater Co. v. Twentieth Cen¬ 
tury-Fox Film Corp., D.C.Mo., 113 
F.Supp. 937. 

(2) Provision of New York stat¬ 
ute barring actions arising outside 
state after expiration of time limited 
by laws of state where cause arose, 
unless cause originally accrued in 
favor of resident of New York, pre¬ 
cluded application of New York stat¬ 
ute of limitations to action by non¬ 
resident, on cause arising in Mon¬ 
tana; and limitation applicable to 
action by nonresident to recover tre¬ 
ble damages for alleged violation of 
anti-trust laws based on acts arising 
in Montana was limitation provided 
by Montana statute. 

U.S.—Hansen Packing Co. v. Swift & 
Co., D.C.N.Y., 27 F.Supp. 364. 

(3) Resident of Oklahoma, who 
brought an action founded on anti¬ 
trust laws in federal district court in 
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Massachusetts, came within Massa¬ 
chusetts statute declaring that no 
action shall be brought by any per¬ 
son on a cause of action which was 
barred by laws of state or country 
in which he resided, and hence, ac¬ 
tion was governed by Oklahoma limi¬ 
tation statutes. 

U.S.—Momand v. Universal Film Ex¬ 
changes, C.A.Mass., 172 F.2d 37, cer¬ 
tiorari denied 6 S.Ct. 939. 336 U.S. 
967, 93 L.Ed. 1118, rehearing de¬ 
nied 69 S.Ct. 1493, 337 U.S. 934, 93 
L.Ed. 1740, rehearing denied 69 S. 
Ct. 1529, 337 U.S. 961, 93 L.Ed. 
1760. 

58.67 U.S.—Hoskins Coal & Dock 
Corp. V. Truax Traer Coal Co., C. 
A.Ill., 191 F.2d 912, certiorari de¬ 
nied 72 S.Ct. 555, 342 U.S. 947, 90 
L.Ed. 704. 

Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co., D.C.N.T., 158 F.Supp. 
153—lA'onia Amusement Corp. v. 
Loew’s Inc., D.C.N.Y., 117 F.Supp. 
747—Florida Wholesale Drug v. 
Ronson Art Metal W^orks, D.C.N.J., 
110 F.Supp. 573. 

Analogous actions 

In determining whether New Jersey 
limitations of action statute relating 
to penal offenses is applicable to suit 
for treble damages under Clayton 
Act, court of appeals must take New 
Jersey statute to have a moaning 
and scope which the New Jersey 
courts have given it in relation to 
state suits analogous to federal anti¬ 
trust actions. 

U.S.—Gordon v. Loew’s Inc., C.A.N.J., 
247 F.2d 451. 

Absencs from stats 

Question whether defendants sued 
for treble damages and injunctive re¬ 
lief under anti-trust laws were “with¬ 
out the stale” within Connecticut 
limitations statute must be deter¬ 
mined by reference to Connecticut de¬ 
cisions, and federal court would be 
bound by decisions of state of Con¬ 
necticut on construction and int€*r- 
pretation to be given such statute. 
U.S.—Banana Distributors, Inc. v. 
United Fruit Co., D.C.N.Y., 168 F. 
Supp. 153. 

Penal or compensatory provision 

In action for alleged violations of 
the Sherman Act, in determining 
whether the act was penal or com¬ 
pensatory with reference to appli¬ 
cable state statutes of limitations, 
reference would be made to state 
court decisions. 

U.S.—^United Banana Co. v. United 
Fruit Co., D.C.Conn., 172 F.Supp. 
580—Banana Distributors, Inc. v. 
United Fruit Co., D.C.N.Y., 158 F. 
Supp. 160—Aero Sales Co, v. Co¬ 
lumbia Steel Co., D.C.Cal., 119 F. 
Supp. 693. 
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tations,S8.68 prior to the federal enactments, the statute or by the equitable doctrine of laches, al- 

state statutes were applied.58*®9 though where the action is termed one at law for 

. which only legal remedies are available local limi- 

Ihc limitations applicable to a suit brought to Nations usually will be applied.68.72 So, in diversity 
en orce a ederally-created right is, however, pri- suits to enforce a federally created right to re¬ 
man y a matter of federal law,58-20 and, while in cover for a maritime tort, the timeliness of the ac- 

the absence of federal statute, the federal court may be made to depend on the equitable doc- 

uses the appropriate statute of limitations of the ^rine of laches rather than on the state statute of 

state in which it is sitting, the state statute does limitations ;58.73 and while the courts commonly 

not operate of its own force, but because it is adopt- follow the analogy of the appropriate state statute 

ed by federal law.58-7i In such actions, a federal of limitations, the mechanical application of such 

court may make its own determination as to whether statute is not conclusive in determining the question 


the actions are prescribed by the 

58.68 State statutes superseded 

Two-year period of limitations pro¬ 
vided for in Porta 1-to-Portal Act su¬ 
persedes state statutes of limitations 
in actions under Fair I-iabor ytand- 
ards Act and bars future actions 
commenced more than two years aft¬ 
er claim arose. 

U.S.—Bartels v. Piol Bros., D.C.N.Y.. 
74 F.Supp. 41. 

58.69 U.S.—Kendall V. Keith Fur¬ 
nace Co., C.C.A.Iowa, 162 P.2d 1002 
—Caldwell v. Alabama Dry Dock 
& Shipbuilding Co., C.C.A.Ala., 161 
F.2d 83, certiorari denied 68 S.Ct. 
59. 332 n.S. 759, 92 L.Ed. 345, and 
Alabama Dry Dock & Shipbuilding 
Co. V. Andrews, 68 S.Ct. 60, 332 U.S. 
759, 92 L.Ed. 345—Swick v. Glenn 
L. Martin Co., C.C.A.Md., 160 F.2d 
483, certiorari denied 68 S.Ct. 85, 
332 U.S. 772, 92 L.Ed. 357—Rock- 
ton & Rion Ry. v. Davis, C.C.A.S.C., 
159 F.2d 291—Loggins v. Steel 
Const. Co., C.C.A.La., 129 F.2d 118. 

Vigen V. Great Lakes Dredge & 
Dock Co., D.C.Ohlo, 79 F.Supp. 410 
—Conwell V. Central Mo. Tel. Co., 
D.C.Mo., 76 F.Supp. 398, affirmed, C. 
A., 170 F.2d 641—^Marchant v. 

Sands Taylor & Wood Co., D.C. 
Mass., 75 F.Supp. 783—Sontevh v. 
Sharon Steel Corp., D.C.Pa., 73 F. 
Supp. 826—McDuffie v. Hayes 
Freight Lines, D.C.Ill., 71 F.Supp. 
765 —Rcmley v. Triangle Publica¬ 
tions, D.C.Ohio, 69 F.Supp. 808— 
Reid V. Solar Corp., D.C.Iowa, 69 
F.Supp. 626—^Wamick v. Bethle- 
hem-Falrfield Shipyard, D.C.Md., 68 
F.Supp. 857—Barrett v. National 
Malleable & Steel Castings Co., D. 
C.Pa., 68 F.Supp. 410—Kampe v. 
Michael Yundt Co„ D.C.Wis., 69 F. 
Supp. 753—Gibson v. Nadel & Guss- 
man, D.C.Tex., 68 F.Supp. 366, re¬ 
versed on other grounds, C.C.A., 164 
F.2d 970—Harris v. Crossett Lum¬ 
ber Co., D.C.Ark., 62 F.Supp. 86G— 
Thomas v. Peerless Carbon Co., D. 
C.Tox., 62 F.Supp. 154—Gonzales v. 
Tuttman, D.C.N.Y., 59 F.Supp. 858 
—Smith v. Continental Oil Co., D. 
C.N.Y., 59 F.Supp. 91—Keen v. 

Mid-Continent Petroleum Corp., D. 
C.Iowa, 58 F.Supp, 916—Cunning- 


local limitations ' of laches.^® *^^ 

ham v. Weyerhaeuser Timber Co., 
D.C.Wash., 52 F.Supp. 654—Reli¬ 
ance Storage & Inspection Co. v. 
Hubbard. D.C.Va., 60 F.Supp. 1012 
—^Abram v. San Joaquin Cotton Oil 
Co., D.C.Cal., 46 F.Supp. 969—Di¬ 
vine V. Levy, D.C.La., 45 F.Supp. 49 
—Corbett v. Schlumberger Well 
Surveying Corp., D.C.Tex., 43 F. 
Supp. 605—Owin v. Liquid Carbonic 
Corp., D.C.Tex., 42 F.Supp. 774. 

Grospian v. Pan Am. Reflning 
Corp., D.C.Tex., 6 F.R.D. 453. 
Limitations and laches in actions 
under Fair Labor Standards Act 
generally see Master and Servant 
§ 160(4). 

Oxlgifli of cause of action 

Statute of limitations of the state 
in which cause of action under Fair 
Labor Standards Act arose applied 
in action for overtime compensation, 
damages, and attorney’s fees. 

U.S.—Smith v. Continental Oil Co., 
D.C.N.Y., 59 F.Supp. 91. 

Nature of rights 

Nature of rights given by the Pair 
Labor Standards Act Is a federal 
question, for purpose of determining 
applicable period of limitations. 

U.S.—Keen v. Mid-Continent Petrole¬ 
um Corp., D.C.Iowa, 63 F.Supp. 120, 
affirmed, C.C.A., 167 F.2d 310. 

58.70 U.S.—Shapiro v. Paramount 
Film Distributing Corp., D.C.Pa., 
177 F.Supp. 88—Delta Theaters, 
Inc. V. Paramount Pictures, Inc., 
D.C.La., 168 F.Supp. 644, appeal 
dismissed, C.A., 259 P.2d 563— 

Foote v. Public Housing Com’r of 
U. S., D.C.Mlch., 107 F.Supp. 270— 
Aplca v. Pennsylvania W'arehous- 
Ing & Safe Deposit Co., D.C.Pa,, 
101 F.Supp. 675. 

Avoidance 

As to avoidance of statute of limi¬ 
tations where right of action is predi¬ 
cated on Federal Employers’ Liabil¬ 
ity Act, federal law rather than state 
law governs. 

U.S.—Scarborough v. Atlantic Coast 
Line R. Co., C.A.Va., 202 F.2d 84. 

Suspension 

Where statutes of limitations of 
New York and Kansas were appli¬ 
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cable In a private suit to recover 
treble damages under the anti-trust 
laws, the adopted statutes were sub¬ 
ject to the federal doctrine that the 
statutory limitations were suspended 
until discovery of the fraud if the 
fraud was the basis of the cause of 
action. 

U.S.—Winkler-Koch Engineering Co. 
V. Universal Oil Products Co. 
(Del.), D.C.N.Y., 100 F.Supp. 15. 
Substitution of party 

Question of substantive law of 
limitations on plaintiff’s right of sub¬ 
stitution for deceased party defend¬ 
ant in suit by taxpayer against col¬ 
lector for recovery of taxes errone¬ 
ously assessed and paid is federal 
matter, and applicable rule of limita¬ 
tions will be determined by nature 
of party’s action, whether it belongs 
to law or to equity, 

U.S.—Perry v. Allen, C.A.Ga., 239 P. 
2d 107. 

58.71 U.S.—Shapiro V. Paramount 
Film Distributing Corp., D.C.Pa., 
177 F.Supp. 88. 

58.72 U.S.—Tobacco & Allied Stocks, 
Inc. v. Transamerica Corp., D.C. 
Del., 143 F.Supp. 323. 

Basis of determination 

Determination of whether action 
created by federal statute which does 
not contain special limitation is lim¬ 
ited by state limitation statute or by 
equitable doctrine of laches is not to 
be made from reference to complaint; 
but such determination is to be made 
from terms of statute granting right 
of action and from remedy which 
court can supply, and if it may be 
enforced by means both legal and 
equitable, there is concurrent juris¬ 
diction. 

U.S.—Tobacco & Allied Stocks, Inc. 
V. Transamerica Corp., supra. 

58.73 U.S.—^Henderson v. Cargill, 
Inc., D.C.Pa., 128 F.Supp. 119— 
Aplca V. Pennsylvania Warehousing 
& Safe Deposit Co., D.C.Pa., 101 
F.Supp. 575. 

Applicability of state law of limita¬ 
tions In admiralty proceedings gen¬ 
erally see Admiralty § 87. 

68.74 U.S.—White V. American 
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State law may not be adopted in actions enforc¬ 
ing federal rights where it supplants or conflicts with 
existing federal law;58.76 and the Rules of Decision 
Act does not require the application of a state statute 
of limitations which discriminates against federal 
claims or rights accruing under federal laws, or 
which would be inconsistent with the terms or de¬ 
feat the purpose of federal statute or defeat the 
assertion of federal rights, or which does not allow 
a reasonable period for resort to the courts for en¬ 
forcement of the class of rights subjected to the 
1 imitation.®In an action under a federal stat¬ 
ute, while state law controls the time within which 


the action must be begun, the manner in which 
it is commenced and when it is deemed to have be¬ 
gun, being procedural and not substantive are cov¬ 
ered by the Federal Rules of Civil Procedure.®®*^^ 
Thus in determining when a cause of action under 
a federal statute accrues, for the purpose of applying 
limitations statutes, the governing law is the federal 
law giving the right to sue, not the state law sup¬ 
plying the applicable period of limitation.®®*'^® 

Where the action is under a federal statute which 
prescribes a limitation of time within which the ac¬ 
tion must be brought, state law is, of course, inap¬ 
plicable;®®*'^® and the construction of the statute, 


Barg’e Lines, D.C.Pa., 127 F.Supp. 
637. 

Stats statnts applied 

In diversity action In Pennsylvania 
federal district court brought by 
longshoreman to enforce federally 
created right to recover for maritime 
tort Inflicted In New York, consid¬ 
eration of equities of case established 
that it would be fair and reasonable 
to refer to the New York three-year 
statute of limitations in determining 
whether longshoreman was guilty of 
laches. 

U.S.—Apica V. Pennsylvania Ware¬ 
housing & Safe Deposit Co., D.C. 
Pa., 101 F.Supp. 675. 

58.75 U.S.—Wolf Sales Co. v. Ru¬ 
dolph Wurlltzer Co., D.C.C 0 I 0 ., 106 
F.Supp. 606. 

Tolliag statute 

(1) In a suit to enforce a federal 
claim, existence of a federal statute 
rendering defendant subject to suit 
in Connecticut precludes adoption of 
state service of process rules to de¬ 
termine whether defendant was with¬ 
out the state within the meaning of a 
state tolling statute. 

U.S.—Banana Distributors, Inc. v. 
United Fruit Co., C.A.N.Y., 260 F.2d 
790. 

(2) Where New York corporation 

had been at all pertinent times liable 
to suit in federal district court in 
Delaware for three-fold damages un¬ 
der anti-trust laws, and process In 
such suit could be personally served 
wherever corporation could be found, 
Delaware three-year statute of lim¬ 
itations was not tolled by Delaware 
statute. j 

U.S.—^Kleln v. Lionel Corp., D.C.Del., 

130 F.Supp. 725. 

National bank 

Claim by receiver of closed nation¬ 
al bank for interest on loans made 
by bank while closed to municipali¬ 
ty and board of education which had 
deposits with bank at time it was 
closed could not be barred by state 
statute of limitations. 

U.S.—City of Grand Rapids, Miob-, 


I V. McCurdy, C.C.A.Mlch., 136 F.2d 
616. 

58.76 U.S.—Davis v. Rockton & R. 

R. R., D.C.S.C., 66 F.Supp. 67. 
Validity of statute 

Where Jurisdiction of federal court 
was not based on diversity of citi¬ 
zenship, the federal decisions were 
controlling in respect of the validity 
of state statute of limitations requir¬ 
ing that existing causes of action be 
commenced within six months after 
the effective date of the statute as 
applied to action by employee under 
Fair Labor Standards Act. 

U.S.—Reid v. Solar Corp., D.C.Iowa, 
69 F.Supp. 626. 

6a77 U.S.—^Jackson v. Duke, C.A. 
Tex., 269 F.2d 3. 

168.78 U.S.—Service Stages, Inc. v. 
Greyhound Corp., D.C.Ga., 170 F. 
Supp. 482—Sandidge v. Rogers, D. 
C.Ind., 167 F.Supp. 658—^Armen- 
teros V. Commonwealth Manage¬ 
ment Corp., D.C.Puerto Rico, 161 
F.Supp. 681—^Dclman v. Federal 
Products Corp., D.C.R.I., 136 F. 

Supp. 241, affirmed, C.A., 261 P.2d 
123—Reid v. Solar Corp., D.C.Iowa, 
69 F.Supp. 626—Momand v. Uni¬ 
versal Film Exchange, D.C.Mass., 
43 F.Supp. 996. 

Under National Banking Act the 

date of maturity of a cause of action 
on assessments against national bank 
stockholders is a federal question. 
U.S.—Garvy v. Wilder, C.C.A.I11., 121 
F.2d 714. 

Be-employment right* 

Question of when cause of action 
for damages from breach of alleged 
re-employment rights under Selective 
Training and Service Act accrued for 
purpose of the running of state stat¬ 
ute of limitations was a matter of 
federal law. 

U.S.—^Walah v. Chicago Bridge & Iron 
Co., D.C.I11., 90 F.Supp. 822. j 

Banfcmptoy prooseding j 

It has been held, however, that 
when cause of action for maliciously 
prosecuting an Involuntary bankrupt¬ 
cy proceeding against plaintiff accru¬ 
ed, with respect to running of state 
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Statute of limitations against such 
cause of action, was a question gov¬ 
erned by state law. 

U.S.—Reed Co. v. International Con¬ 
tainer Corporation, D C N.Y., 43 F. 
Supp. 644. 

58.79 U.S.—Holmberg v. Armbrecht, 
N.Y.. 66 S.Ct. B82, 327 US. 392, 90 
L.I^d. 743. 162 A.T..K. 719. 

Hoffman v. llalden, (\A Or., 268 
F.2d 280—Port v. Lilolff, C.C.A. 
La.. 103 F.2d 302. 

Myers v. U. S., DON Y.. 162 P. 
Supp. 913—U. S. V. Bowden, D.C. 
Ga., 105 F.Supp. 264. 

Hartness v. Ilx'na & V. R. Co., 
D.C.La., 297 F. 622. 

D.C.—Cassell v. Taylor. 213 F.2d 269, 
100 U.S.APP.D.C. 153. 

N.Y.—M. J. Hall & Co. v. Johnson, 
92 N.Y.S.2d 202. 

Tex.—Robin v. Ely & Walker Dry 
Goods Co., Civ.App., 137 S.W.2d 
164, error refused. 

25 C.J. p 850 note 43. 

Bankruptcy Act 

(1) In action under state prefer¬ 
ence statutes by trustee in bank¬ 
ruptcy for recovery of alleged unlaw¬ 
ful preferences, two-year period ol 
limitation provided for by Bankrupt¬ 
cy Act was applicable rather than 
six-month period prescribed by state 
statute for actions to recover prefer- 

I ences. 

U.S.—Jackson v. Plohr, C.A.Wash., 
227 F.2d 607—Schneidmlller v. Eng- 
strom, C.A.Wash., 177 P.2d 196. 

(2) It has also been held, however, 
that suit by trustee In bankruptcy of 
corporation against president and 
owner of corporation, to recover 
amount of withdrawals made by pres¬ 
ident of funds of corporation at time 
when corporation was insolvent, was 
governed by West Virginia law that 
there Is no statutory limitation on 
suits to avoid fraudulent transfers, 
rather than by limitation set out in 
Bankruptcy Act. 

U.S.—Lilly V. Ernst, D.C.W.Va., 113 
F.Supp. 178. 

ToUlng of statute 
Applicable statute of limitations 
was an integral part of Employers* 
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with respect to when the claim accrues, is a federal 
question.®if ^ federal statute authorizing the 
bringing of certain actions directs the application 
of state limitations statutes, this mandate includes 
their application in the manner established by other 
relevant provisions of state law, and state court 
interpretations of the state law.®8.8i The mere 
fact that jurisdiction of a federal court is based 
on a federal statute does not impart to the cause of 
action a federal derivation for the purpose of ap¬ 
plication of the proper statute of limitations.®®-®^ 

§ 188(3). - Suits in Equity 

In diversity cases, state statutes of limitations must 
be applied in suits in equity as well as in actions at law; 
but In actions to enforce federally-created equitable 
rights, the federal courts will apply established principles 
of equity, as with respect to laches, in determining 
whether a suit is barred, and are not bound by state law. 


The general rule discussed supra § 188(1) that 
a federal court, in a diversity case, must apply 
state statutes of limitations, as construed by the 
state courts, applies to suits in equity as well as 
actions at law.®®*®® The source of substantive rights 
enforced by a federal court under diversity juris¬ 
diction is the law of the states, and such law gov¬ 
erns in litigation founded thereon, whether the 
forum of application is a state or a federal court 
and whether the remedies be sought at law or may 
be had in equity.®®-®® On the other hand, prior to 
extension to equitable cases of the decision of Erie 
R. Co. V. Tompkins requiring the federal courts 
to follow the law of the states in enforcing state- 
created rights it was held, in accordance with the 
general rules stated in Equity § 131, that the fed¬ 
eral courts are not controlled by state statutes of 
limitations.®® 


Liability Act, and the court in de¬ 
termining: whether limitations were 
tolled by misrepresentations was 
concerned with interpretation and ap¬ 
plication of a federal statute rather 
than with state law. 

U.S.—Scarboroufe^h v, Atljintic Coast 
Line R. Co.. C.A.Va., 190 F.2d 936. 
EztaiLBlon. of time 

Corporation's cause of action for 
recovery of trust funds, comprising: 
part of proceeds of private settle¬ 
ment of stockholders’ derivative ac¬ 
tion, had Its inception in a state cre¬ 
ated right and hence was governed 
by state statutes of limitations, but 
when petition for reorganization of 
corporation under Bankruptcy Act 
w^as approved, subsection of that act 
extending the time within which a re¬ 
ceiver or trustee may institute pro¬ 
ceedings in behalf of estate became 
applicable. 

U.S.—Dabney v. Levy, D.C.N.Y., 92 
P.Supp. 651, affirmed, C.A., 191 P. 
2d 201, certiorari denied 72 S.Ct. 
177, 342 U.S. 887, 96 L.Ed. 665. re¬ 
hearing denied 72 S.Ct. 301, 342 
U.S. 911, 96 L.Ed. 682. 

58.80 U.S.—Tessier v. U. S., C.A. 
Mass., 260 F.2d 305. 

68.81 U.S.—Austrian v. Williams. C. 
A.N.Y., 198 F.2d 697. certiorari de¬ 
nied 73 S.Ct. 328, 344 U.S. 909, 97 
L.Ed. 701. 

58.82 U.S.—Austrian V. Williams, 
supra. 

58.90 U.S.—Guaranty Trust Co. of 
New York v. York, N.Y., 66 S.Ct. 
1464, 326 U.S. 99, 89 L.Ed. 2079, 
160 A.L.R. 1231, rehearing denied 
66 S.Ct. 7, 326 U.S. 806, 90 L.Ed. 
491. 

D’Onofrio Const. Co. v. Recon 
Co., C.A.R.I., 265 P.2d 904—Bech- 
ler v. Kaye, C.A.Okl., 222 F.2d 216, 
certiorari denied 76 S.Ct. 76, 360 
U.S. 837, 100 L.Ed. 747—Lassiter 


V. Powell, C.C.A.N.C., 164 F.2d 186, 
certiorari denied 68 S.Ct. 663, 333 

U. S. 846. 92 L.Ed. 1128—Bergeron 

V. Mansour, C.C.A.Mass., 162 F.2d 
27—Sheehan v. Municipal Light & 
Power Co., C.C.A.N.T., 161 F.2d 65 
—Kithcart v. Metropolitan Life 
Ins. Co.. C.C.A.MO., 160 P.2d 997, 
certiorari denied 66 S.Ct. 267, 326 

U. S. 777, 90 L.Ed. 470, rehearing de¬ 
nied 66 S.Ct. 469. 326 U.S. 812, 90 
L.Ed 496, rehearing denied 66 S. 
Ct. 620, 327 U.S. 813, 90 L.Ed. 1088. 

Dabney v. Chase Nat. Bank of 
City of New York, D.C.N.Y., 98 F. 
Supp. 807, affirmed in part, revers¬ 
ed in part on other grounds, C.A., 
196 F.2d 668, opinion supplemented 
201 F.2d 636, certiorari dismissed 
74 S.Ct. 102, 346 U.S. 863, 98 L.Ed. 
374, and Chase Nat. Bank of City of 
New York v. Dabney, 74 S.Ct. 103, 
346 U.S. 863, 98 L.Ed. 374—Dabney 

V. Levy, D.C.N.Y., 92 P.Supp. 561, 
affirmed. C.A., 191 P.2d 201, certio¬ 
rari denied 72 S.Ct. 177, 342 U.S. 
887, 96 L.Ed. 666, rehearing denied 
72 S.Ct. 301, 342 U.S. 911, 96 L.Ed. 
682—Liken v. Shaffer, D.C.Iowa, 64 
P.Supp. 432—Peckham v. Ronrico 
Corp., D.C.Puerto Rico, 14 P.R.D. 
181, vacated on other grounds, C. 
A., 211 P.2d 727. 

“To make an exception to Erie R. 
Co. V. Tompkins [58 S.Ct. 817, 304 
U.S. 64, 82 L.Ed. 1188, 114 A.L.R. 
1487] on the equity side of a federal 
court is to reject the considerations 
of policy which, after long travail, 
led to that decision. Judge Augustus 
N. Hand thus summarized below the 
fatal objection to such Inroad upon 
Erie R. Co. v. Tompkins: Tn my 
opinion it would be a mischievous 
practice to disregard state statutes 
of limitation whenever federal courts 
think that the result of adopting 
them may bo inequitable. Such pro¬ 
cedure would promote the choice of 

453 


United States rather than of state 
courts in order to gain the advantage 
of different laws. The main founda¬ 
tion for the criticism of Swift v. Ty¬ 
son was that a litigant in cases where 
federal jurisdiction is based only on 
diverse citizenship may obtain a more 
favorable decision by suing in the 
United States courts.' ” 

U.S.—Guaranty Trust Co. of N. Y. v, 
York. N.Y., 66 S.Ct. 1464. 1471, 326 
U.S. 99, 89 L.Ed. 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

Fraud 

Oklahoma statute providing that 
action for relief on ground of fraud 
must be brought within two years 
after cause of action accrued and that 
cau.se of action shall not l»e deemed 
to have accrued until discovery of 
fraud applies to actions brought to 
set aside judgment on ground of 
fraud and to actions in equity in fed¬ 
eral courts. 

U.S,—Gulf Coast Western Oil Co. v, 
Trapp, C.A.Okl., 174 F.2d 339, cer¬ 
tiorari denied 70 S.Ct. 74, 338 U.S. 
826. 94 L.Ed. 602. 

58.95 U.S.—Guaranty Trust Co. of 
New York v. York, N.T., 66 S.Ct. 
1464, 326 U.S. 99, 89 L.Ed. 2079, 160 
A.L.R. 1231, rehearing denied 66 S. 
Ct. 7, 326 U.S. 806, 90 L.Ed. 491. 

59. U.S.—Borserine v. Maryland Cas¬ 
ualty Co., C.C.A.MO., 112 P.2d 409 
—Mattison-Greenlee Service Cor¬ 
poration v. Culhane, C.C.A.I11., 103 
F.2d 608—Early v. City of Helena, 
C.C.A.Ark., 87 P.2d 831—Winget v. 
Rockwood, C.C.A.Minn., 69 F.id 326 
—Johnson v. Umsted. C.C.A.Ark., 
64 P.2d 316—Johnson v. White, C. 
C.A.Ark., 89 P.2d 793—Knaggs v. 
Cleveland-Cllffs Iron Co., C.C.A. 
Ohio, 287 P. 314. 

Tllden v. Barber, D.C.N.J.. 268 
P. 687. 



§ 188(3) FEDERAL COURTS 

The rule that, when a state statute bars recovery 
in a state court on a state-created right, it likewise 
bars recovery in such a suit on the equity side of 
the federal court brought there merely because 
of diversity of citizenship, is inapplicable to 
the enforcement of federally-created equitable 
rights and in actions to enforce such rights, 
the federal courts will apply established principles 
of equity, as with respect to laches, in determining 
whether a suit is barred, and are not bound by 
state law.s^-i® 

Generally, state statutes of limitations will be fol¬ 
lowed in cases in which the jurisdiction at law and 
in equity is concurrent,®® or in cases where equity 
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jurisdiction is exercised in support of a legal right, 
or predicated on a legal cause of action.®®*® Also, 
a state statute of limitations will be applied where 
it is particularly directed to specific cases falling 
within the exclusive equity jurisdiction,®^ and in 
such cases courts of equity do not act so much in 
analogy to the statutes as in obedience to them.®2 
State statutes of limitations cannot, however, be per¬ 
mitted to limit the general equity jurisdiction of the 
federal courts.®® 

Even prior to the extension of the doctrine of 
Erie R. Co. v. Tompkins to equity cases, courts of 
equity were usually guided by state statutes of limi¬ 
tations,®^ and these statutes were followed where 


Abercrombie v. United Light 
& Power Co., D.C.Md., 7 F.Supp. 
530—Pamozzo v. Carborundum Co., 
D.C.N.Y., 7 F.Supp. 317—Massachu¬ 
setts Protective Ass’n v. Stephen¬ 
son, D.C.Ky., 5 F.Supp. 586—Todd 
V. Russell, D.C.N.Y., 1 F.Supp. 788. 
25 C.J. p 850 note 45. 

Statutes barriaff actions at law 

Where the equity jurisdiction of a 
federal court is exclusive and is not 
exercised in aid or support of a legal 
light, state statutes of limitations 
barring actions at law are inapplica¬ 
ble, and. in absence of any state stat¬ 
ute barring the equitable remedy in 
like cases, the federal court is remit¬ 
ted to, and applies the doctrine of, 
laches as controlling. j 

U.S.—Russell V. Todd, N.Y., 60 S.Ct. 
527. 309 U.S. 280, 84 L.Ed. 754, re¬ 
hearing denied 60 S.Ct. 1091, 310 
U.S. 658, 84 L.Kd. 1421. 

Overfleld v. Pennroad Corp., C.C. 
A.Pa., 146 F.2d 889. 

59.5 U.S.—Holmberg v. Armbrecht, 
N.Y.. 66 S.Ct. 682, 327 U.S. 392, 90 
L.Ed. 743, 162 A.L.R. 719. 

Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 16 P.R.D. 141. 
Ignorance of fraud 

Suit to enforce liability Imposed by 
federal statute on shareholders of 
Joint stock land bank was governed 
by the federal doctrine that, where 
plaintiff has been injured by fraud 
and remains in ignorance of it with¬ 
out any fault or want of diligence or 
care on his part, the bar of statute 
of limitations does not begin to run 
until fraud is discovered. 

U.S.—Holmberg v. Armbrecht, N.Y., 
66 S.Ct. 582, 327 U.S. 392, 90 L.Ed. 
743, 162 A.L.R. 719. 

69.10 U.S.—Holmberg v. Armbrecht, 
supra. 

Hoehn v. Crews, C.C.A.Okl., 144 
F.2d 665, certiorari denied 65 S.Ct. 
132, 323 U.S. 773, 89 L.Ed. 618, re¬ 
hearing denied 65 S.Ct. 312, 323 
U.S. 817, 89 L.Ed. 649, and 65 S.Ct. 
135, aflirmed 65 S.Ct. 600, 324 U.S. 
200, 89 L.Ed. 870. 


Tobacco & Allied Stocks, Inc. v. 
Transamerica Corp., D.C.Del., 143 
F.Supp. 323. 

Bight of substitution 

Question of substantive law of lim¬ 
itations on right of substitution of 
party defendant in suit by taxpayer 
against collector for recovery of tax¬ 
es erroneously assessed and paid is, 
in absence of federal statute of limi¬ 
tations, determined by principle of 
laches. 

U.S.—Perry v. Allen, C.A.Ga., 239 F. 
2d 107. 

60. U.S.—Cope V. Anderson, Ohio, 67 
S.Ct. 1340, 331 U.S. 461, 91 L.Ed. 
1602—Russell v. Todd, N.Y., 60 S. 
Ct. 527. 309 U.S. 280, 84 L.Ed. 754, 
rehearing denied 60 S.Ct. 1091, 310 
U.S. 658, 84 L.Ed. 1421. 

Overfleld v. Pennroad Corp., C.C. 
A.Pa., 146 F.2d 889—Webb v. Pow¬ 
ell, C.C.A.FIa., 87 P.2d 983—Pathe 
Exchange v. Dalke, C.C.A.Va., 49 
F.2d 161—Bell v. John H. Giles 
Dyeing Mach. Co., C.C.A.Pa., 37 F. 
2d 482. 

Tobacco & Allied Stocks, Inc. v. 
Transamerica Corp., D.C.Del., 143 F. 
Supp. 323—^Wilson v. Shores-Muel- 
ler Co., D.aiowa, 40 F.Supp. 729. 

25 C.J. p 829 note 52 [a] (1). p 851 
note 46. 

Federally-created right 

(1) Where both legal and equitable 
relief may be had to enforce special 
federally-created right, and there is 
no special federal limitation pertain¬ 
ing thereto, enforcement of such 
right is limited both by applicable 
state statute of limitations and by 
equitable doctrine of laches. 

U.S.—Tobacco & Allied Stocks, Inc. v. 
Transamerica Corp., D.C.Del., 143 
F.Supp. 323. 

(2) Actions for enforcement of 
rights accruing by violation of Se¬ 
curities and Exchange Commission 
rule forbidding use of in.strumentali- 
ties of interstate commerce to de¬ 
fraud are enforceable both at law and 
in equity and provide, in proper case, 
for concurrent Jurisdiction of federal 
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courts, and both limitations and lach¬ 
es apply to such actions. 

U.S.—Tobacco & Allied Stocks, Inc. v. 

Transamerica Corp., supra. 

60.5 U.S.—Hclmers v. Anderson, C.C. 
A.Ohio, 166 F.2d 47, affirmed Cope 
v. Anderson, 67 S.Ct. 1340, 331 U.S. 
461, 91 L.Ed. 1602—Overfleld v. 

Pennroad Corp., C.C.A.Pa., 146 F.2d 
889—Shultz V. Manufacturers & 
Traders Trust Co., C.C.A.N.Y., 128 
F.2d 889, certiorari denied 63 S.Ct. 
79. 317 U.S. 674, 87 L.Ed. 541, re¬ 
hearing denied 63 S.Ct. 204, 317 U 
S. 710, 87 L.Ed. 665—Tenth Ward 
Road Dist. No. 11 of Avoyelles 
Parish v. Texas & P. Ry. Co., C.C.A. 
La., 12 P.2d 245, 45 A.L.R. 1513. 

Tobacco & Allied Stocks, Inc. v. 
Transamerica Corp., D.C.Del., 143 
F.Supp. 323. 

61. U.S.—Russell v. Todd, N.Y., 60 
S.Ct. 627, 309 U.S. 280, 84 L.Ed. 
754, rehearing denied 60 S.Ct. 1091, 
310 U.S. 658, 84 L.Ed. 1421. 

Roos V. Texas Co., C.C.A.Tex., 126 
F.2d 767. 

Wilson V. Shores-Mueller Co., D. 
C.Iowa, 40 F.Supp. 729. 

62. U.S.—Miles v. Vivian, N.Y., 79 
F. 848, 26 C.C.A. 208. 

25 C.J. p 861 note 47. 

63. U.S.—Miles v. Vivian, N.Y., 79 
F. 848, 26 C.C.A. 208. 

Frishmuth v. Farmers’ L. & T. 
Co., C.C.N.Y., 95 F. 6. 

64. U.S.—Russell v. Todd, N.Y., 60 
S.Ct. 627, 309 U.S. 280, 84 L.Ed. 
754, rehearing denied 60 S.Ct. 1091, 
310 U.S. 658, 84 L.Ed. 1421. 

Sanders v. Louisville & N. R. Co., 
C.C.A.Tenn., 144 P.2d 486—Ball v. 
Gibbs, C.C.A.MO., 118 P.2d 958— 
Borserine v. Maryland Casualty 
Co., C.C.A.MO., 112 F.2d 409—Ore¬ 
gon Mortg. Co. V. Renner, C.C.A. 
Idaho, 96 F.2d 429—^Early v. City of 
Helena, C.C.A.Ark., 87 P.2d 831— 
First Nat. Bank v. Malone, C.C.A. 
Iowa, 76 F.2d 261—Certain-teed 
Products Corporation v. Luke, C.C. 
A.Ariz., 74 F.2d 384—^Nolte v. Hud¬ 
son Nav. Co.. C.C.A.N.Y., 297 F. 
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they were regarded as reasonable.®^ Sometimes 
the state statutes were applied by analogy,®® when 
the circumstances rendered it equitable to do so.®*^ 
However, the federal courts did not follow the 
state law where manifest wrong and injustice would 
thereby be wrought.®® These rules which formerly 
governed in diversity cases are now followed in 
equity cases based on a federal right, in which cas¬ 
es state statutes of limitations are not in all events 
controlling; and state statutes will be applied to 
such cases when, and only when, consonant with 
equitable principles.®®*® In actions involving fed- 
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erally-created rights, federal courts are not ob¬ 
ligated to apply local statutes of limitations when 
they conflict with equitable principles but will apply 
their own rule of limitations through the doctrine 
of laches.®®*!® 

With respect to laches and stale claims, in cases 
where the federal courts are not obliged to adhere 
to state law, the state statutes of limitations, and 
decisions of the state courts under or by analogy 
thereto, although not binding on the federal courts 
will ordinarily be followed by them.®® However, 


758, certiorari denied Conron Bros. 
& Co. V. Farmers’ Loan & Trust 
Co., 44 S.Ct. 403, 264 U.S. 590, 68 
L.Ed. 865. 

In re Associated Gas & Elec. Co.. 
D.C.N.Y., 61 F.Supp. 11, affirmed, 

C. C.A., 149 F.2d 996, certiorari de¬ 
nied Elias V. Clarke. 66 S.Ct. 45, 
326 U.S. 736, 90 L.Ed. 439, and Eli¬ 
as v. Driscoll, 66 S.Ct. 45, 326 U.S. 
736, 90 L.Ed. 439—Liken v. Shaffer, 

D. C.Iowa, 50 F.Supp. 103, modified 
on other grounds, C.C.A., 141 F.2d 
877, certiorari denied Wilson v. 
Shaffer, 65 S.Ct. 90. 323 U.S. 756, 
89 L.Ed. 605—Nicolson v. Citizens 
& Southern Nat. Bank, D.C.Ga., 50 
F.Supp. 92—Overfleld v. Pennroad 
Corp., D.C.Pa., 42 F.Supp. 586, opin¬ 
ion supplemented 48 F.Supp. 1008, 
affirmed, C.C.A., 146 P.2d 889—Bra¬ 
dy V. Falgout, D.C.La., 42 F.Supp. 
532—Barnhart v. Western Mary¬ 
land R. Co., D.C.Md., 41 F.Supp. 
898, affirmed, C.C.A., 128 F.2d 709, 
certiorari denied 63 S.Ct. 75, 317 
U.S. 671, 87 L.Ed. 538—Currie v. 
Matson, D.C.La., 33 F.Supp. 464— 
International Shoe Co. v, Picard & 
Gei.smar, D.C.La.. 30 F.Supp. 570, 
affirmed, C.C.A., Mayer v. Gros, 116 
F.2d 733—Soelig v. First Nat. Bank, 
D.C.Ill., 20 F.Supp. 61—Pamozzo v. 
Carborundum Co., D.C.N.T., 7 F. 
Supp. 317. 

Anderson v. Anderson, D.C.Ga., 
23 F.2d 331, affirmed, C.C.A., Ander¬ 
son V. Pennington, 28 F.2d 1007, 
and certiorari denied Sill v. Pen¬ 
nington. 49 S.Ct. 265, 279 U.S. 845, 
73 L.Ed. 990. 

25 C.J. p 829 note 52 [a] (2), p 851 
note 49. 

ActiozLB for reeclssloa and cancella¬ 
tion 

U.S.—Ganchoff v. Homo Owners’ 
Loan Corp., C.C.A.Wis., 142 F.2d 

® 77 . ^ 

Hartford-Emplre Co. v. Glenshaw 
Glass Co., D.C.Pa., 47 F.Supp. 711 
—Brady v. Falgout, D.C.La., 42 F. 
Supp. 532. 

When dleregnrded 

Federal equity court would disre¬ 
gard state statute of limitations only 
under exceptional circumstances ren¬ 


dering its application wholly inequi¬ 
table. 

U.S.—Bell V. John H. Giles Dyeing 
Mach. Co.. C.C.A.Pa., 37 F.2d 482. 

65. U.S.—Stevens v. Sharp, C.C.Or., 
23 F.Cas.No.13.410, 6 Sawy. 113. 

66 . U.S.—^Webb v. American Surety 
Co. of New York, C.C.A.Fla., 88 F. 
2d 171—City of Seattle v. Puget 
Sound Power & Light Co., C.C.A. 
Wash., 16 F.2d 794, certiorari de¬ 
nied 47 S.Ct. 456, 273 U.S. 762, 71 
L.Ed. 874, and Puget Sound Power 
& Light Co. V. City of Seattle, 47 
S.Ct. 458, 273 U.S. 753, 71 L.Ed. 
874—Wells Fargo Nevada Nat. 
Bank of San Francisco v. Barnette, 
C.C.A.Cal., 298 F. 689, 43 A.L.R. 916, 
affirmed 46 S.Ct. 326, 270 U.S. 438, 
70 L.Ed. 669—Rose v. Union Gas & 
Oil Co., C.C.A.Ky., 297 F. 16—U. S. 
V. Kichin, D.C.Mo., 276 F. 818— 
Warner v. Citizens’ Nat. Bank, C.C. 
A.Okl., 267 F. 661. 

25 C.J. p 851 note 51. 

67. U.S.—Russell v. Todd, N.Y., 60 
S.Ct. 527, 309 U.S. 280, 84 L.Ed. 
764, rehearing denied 60 S.Ct, 1091, 
310 U.S. 658, 84 L.Ed. 1421. 

Broomfield v. Doolittle, D.C.N.Y., 
2 P.R.D, 517. 

25 C.J. p 861 note 52. 

68. U.S.—^Winget v. Rockwood, C.C. 
A.Minn., 69 F.2d 326—Schindler v. 
Spackman, C.C.A.S.D., 16 F.2d 45. 

Overfleld v. Pennroad Corpora¬ 
tion, D.C.Pa., 39 F.Supp. 482—Sale 
V. World Oil Co., D.C.Tex., 6 F. 
Supp. 321, affirmed, C.C.A., Humble 
Oil & Refining Co. v. Campbell, 69 
F.2d 667, certiorari denied 64 S.Ct. 
860. 292 U.S. 648, 78 L.Ed. 1498. 

25 C.J. p 829 note 52 [a] (3). 

68.5 U.S.—Leonick v. Jones & Laugh- 
lin Steel Corp., C.A.N.Y., 258 F.2d 
48. 

Austrian v. Williams, D.C.N.Y., 
103 F.Supp. 64, reversed on other 
grounds, C.A., 198 F.2d 697, certio¬ 
rari denied 73 S.Ct. 328, 344 U.S. 
909, 97 L.Ed. 701. 

Hartley Pen Co. v. Llndy Pen 
Co., D.C.Cal., 16 F.R.D. 141. 
sracessity of dUigoace 

In an equity case enforcing a fed¬ 
eral right, a federal court may not be 
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bound by a state statute of limita¬ 
tions, and yet that court may dismiss 
a suit where plaintiffs' lack of dili¬ 
gence is wholly unexcused, and both 
nature of claim and situation of par¬ 
ties were such as to call for diligence. 
U.S.—Holmberg v. Armbrecht, N.Y., 
66 S.Ct. 682, 327 U.S. 392. 90 L.Ed. 
743, 162 A.L.R. 719. 

68.10 U.S.—Austrian v. Williams, D. 
C.N.Y., 80 F.Supp. 437—Nicolson v. 
Citizens & Southern Nat. Bank, D. 
C.Ga., 50 F.Supp. 92. 

AcooTmting 

In determining whether claims as¬ 
serted in action by reorganization 
trustees against officers of debtor and 
others, based on breaches of fiduciary 
duty involving equitable remedy of 
accounting, were live claims at time 
of filing of reorganization petition, 
district court was free to disregard 
New York statute of limitations and 
to apply rule of limitations control¬ 
ling federal equity courts. 

U.S.—Austrian v. Williams, D.C.N. 
Y., 80 F.Supp. 437. 

69. U.S.—Perry v, Allen, C.A.Ga., 
239 F.2d 107—Robinson v. Linfleld 
College, C.C.A.Wash., 136 F.2d 805. 
certiorari denied 64 S.Ct. 262, 320 
U.S. 795, 88 L.Ed. 479—Fretwell v. 
Gillette Safety Razor Co., C.C.A. 
Va., 106 F.2d 728, certiorari denied 
60 S.Ct. 978, 310 U.S. 627, 84 L.Ed 
1398, rehearing denied 61 S.Ct, 55, 
311 U.S. 724, 85 L.Ed. 472, and 61 
S.Ct. 1106, 313 U.S. 600, 86 L.Ed. 
1652—Davidson v. Grady, C.C.A. 
Fla., 105 F.2d 405, rehearing de¬ 
nied 106 F.2d 272—Hall v. Ballard. 
C.C.A.W.Va., 90 F.2d 939—Crawford 
County Trust & Savings Bank v. 
Crawford County, C.C.A.Iowa, 66 
F.2d 971, certiorari denied 64 S.Ct. 
439, 291 U.S. 664. 78 L.Ed. 1055, 
Crawford County Trust & Savings 
Bank of Dennison, Iowa v. Craw¬ 
ford County, Iowa, 54 S.Ct. 439, 291 

U. S. 664. 78 L.Ed. 1055, and Farm¬ 
ers' State Bank of Dow City, Iowa 

V. Crawford County, Iowa, 54 S.Ct. 
439, 291 U.S. 664, 78 L.Ed. 1056 
—Johnson v. White, C.C.A.Ark., 39 
F.2d 793—Reed v. Fairmont Cream¬ 
ery Co., C.C.A.Neb., 37 F.2d 332, 
followed in Dempsey v. Fairmont 
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the circumstances may be such as to permit invoca- o 
tion of the defense of laches, although suit was S 
was brought within the time limited by the statute o 
of limitations^® a 

§ 188(4). - Actions by or against United 

States f 

it 

An action by the United States in a federal court Is . 
not affected by state statutes or rules as to limitations ^ 
or laches; but the United States, when made defendant si 
may avail itself of a state statute of limitations unless 
the question is controlled by a federal statute. 

As a general rule, an action by the United States tl 
in a federal court is not affected by state statutes d 

of limitations.'^! Also, state rules as to laches are e 

inapplicable,'^!-^ and laches is not imputable to the ^ 
national government.72 it has been held, however, tl 
that in the absence of an applicable federal statute i1 


of limitations governing an action by the United 
States for breach of contract, the time for 
commencement of the action is governed by the 
applicable state statute of limitations.'^^.S 

Ordinarily, the United States, when made de¬ 
fendant in an action in the federal courts, may avail 
itself of a state statute of limitations,'^3 but where 
the question is controlled by a federal statute, such 
statute applies.^^ 

Under the Federal Tort Gaims Act, the law of 
the state must be considered for the purpose of 
defining the actionable wrong for which liability 
exists on the part of the United States, but the 
Act itself fixes the limitation of time within which 
the action shall be instituted to enforce the liabil- 
ity.74.5 Accordingly, state statutes of limitations 


Creamery Co.. 37 F.2d 335—-Free¬ 
man V. Hopkins, C.C.A.Cal., 32 F.2d 
756, certiorari denied 50 S.Ct. 30. 
280 US. 575, 74 L.Ed. 626—Mason 
V. MacFadden, C.C.A.Okl., 298 F. 
381—Rose V. Union Gas & Oil Co.. 
C.CAKy., 297 F. 16—Humphreys 
V. Walsh, N.J., 248 F. 414, 160 C.C. 
A. 424. 

Kappler v. Republic Pictures 
Corp, D.C.Iowa, 59 F.Supp. 112, af¬ 
firmed, C.C.A., 161 F.2d 543, 162 
A.L.R. 228, affirmed 66 S.Ct. 523, 
327 IJ.S. 757, 90 L.Ed. 991, rehearing 
denied 66 S.Ct. 804, 327 U.S. 817, 90 
L.Ed. 1040—Holmberg v. Hanna- 
ford, D.C.Ohio, 28 F.Supp. 216— 
Continental Illinois Nat. Bank & 
Trust Co. of Chicago v. Best, D.C. 
N.Y., 20 F.Supp. 80—Todd v. Rus¬ 
sell, D.C.N.T., 1 F.Supp. 788. 

26 C.J. p 851 note 63. 

Analogy of state statutes of limi- 
tion in determining laches in ad¬ 
miralty courts see Admiralty § 87 
b (2). 

70. U.S.—^De Lamar Mines of Mon¬ 
tana V. Mackay, C.C.A.Nev., 104 F. 
2d 271. 

Tobacco & Allied Stocks, Inc. v. 
Transamerlca Corp., D.C.Del., 143 
F.Supp. 323. 

U S. — u. S. V, Union Planters 
Nat. Bank & Trust Co., C.C.A.Tenn., 
134 F.2d 1016. 

U. S. V. Turlock Dehydrating & 
Packing Co.. D.C.Cal., 116 F.Supp. 
822—^U. S. V. Erb, D.C.N.Y., 8 F. 
Supp. 947, reversed on other 
grounds, C.C.A., 79 F.2d 638. 

25 C.J. P 851 note 54—37 C.J. p 788 
note 63 [b]. 

Vnlted States not boiiBd 

Provision of United States statute 
that laws of state, except where Con¬ 
stitution or acts of Congress other¬ 
wise provide, shall be regarded as 
rules of decision in civil actions in 
United States courts, in cases where 


they apply, does not bind United 
States, suing In on© of its own courts, 
to a state statute of limitations, 
whether or not named in such stat¬ 
ute. 

U.S.—U. S. V. Mlddler, D.C.Mlch., 127 
F.Supp. 686. 

Corporate instmmeataUties 

Text rule extends to corporate in¬ 
strumentalities of the United States. 
U.S.—R.F.C. V. Tuolumne Gold 
Dredging Corp., D.C.Cal., 137 F. 
Supp. 855, affirmed. C.A., Walter W. 
Johnson Co. v. R.F.C.. 230 F.2d 479, 
certiorari denied 77 S.Ct. 48, 362 
U.S. 832, 1 L.Ed.2d 62. 

After transfer of land to united 
States, no state statute of limita¬ 
tions can run against federal govern¬ 
ment's title or right to possession. 
U.S.—^Jackson v, U, S., C.C.A.Cal., 66 
F.2d 340. 

71.5 U.S.—^TT. S. V. Turlock Dehy¬ 
drating & Packing Co., D.C.Cal., 116 
F.Supp. 822. 

72. U.S.—Pond v. U. S., Cal., Ill F. 
989, 49 C.C.A. 682. 

72.5 U.S.—Steffen v, U. S., C.A.Ky., 
213 F.2d 266. 

73. U.S.—Jackson v. U. S., D.C.Kan., 
24 F.2d 981, reversed on other 
grounds, C.C.A., U. S. v. Jackson, 
34 F.2d 241, 73 A.L.R. 316, affirmed 
Jackson v. U. S., 60 S.Ct. 294, 281 
U.S. 344, 74 L.Ed. 891. 

Stanley v. U. S., D.C.Tex., 23 P.2d 
870. 

74. U.S.—Sligh V. U. S., C.C.A.Ariz., 
48 S.Ct. 600, 277 U.S. 682, 72 L.Ed. 
998. 

R.F.C. V. Tuolumne Gold Dredg¬ 
ing Corp., D.C.Cal., 137 F.Supp. 865, 
affirmed, C.A., Walter W. Johnson 
Co. V. R.P.C., 230 F.2d 479, certio¬ 
rari denied 77 S.Ct. 48, 352 U.S. 832, 
1 L.Ed.2d 62. 

74.5 U.S.—State of Maryland, to Use 
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of Burkhardt, v. U. S., C.C.A.Md., 
165 P.2d 869, 1 A.L.R.2d 213. 

Levitch v. U. S., D.C.Mo., 114 P. 
Supp. 572—Foote V. Public Hous¬ 
ing Com'r of U. S., D.C.Mlch., 107 
F.Supp. 270. 

D.C.—Young V. U. S., 184 F.2d 587, 87 
U.S.App.D.C. 587, 21 A.L.R.2d 1458. 
Time to sue and limitations in actions 
under Federal Tort Claims Act gen¬ 
erally see United Slates S 192 a (2). 

Meaalnir of laagnage 

<1) Under Federal Tort Claims Act 
providing that federal district court 
shall have exclusive Jurisdiction to 
render Judgment on any claims 
against the United States on account 
of death caused by negligent or 
wrongful act or omission of any em¬ 
ployee of government “under circum¬ 
stances" where United States, if a 
private person, would be liable, quot¬ 
ed words are not apt words to encom¬ 
pass the passage of time or to sug¬ 
gest a period of limitations, but 
means that the standards and tests 
of local law are to determine wheth¬ 
er a negligent or wrongful act has 
been established which is actionable 
and the nature and extent of recovery 
permitted on account thereof. 

U.S.—State of Maryland, to Use of 
Burkhardt, v. U. S., C.C.A.Md., 166 
F.2d 869, 1 A.L.H.2d 213. 

(2) Meaning of the phrase "claim 
accrues" in statute providing that 
tort claim against the United States 
must be begun within two years after 
such claim accrues is a federal ques¬ 
tion. 

U.S.—Tessier v. U. S., CA.Mass., 269 
F.2d 305. 

When causa accrues 

(1) Under Federal Tort Claims Act, 
state law governs when cause of ac¬ 
tion comes into existence but Feder¬ 
al law governs when time for com¬ 
mencement of action under the Act 
begina to run. 
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usually are not applicable,and a provision of 
state statute tolling limitations during the pendency 
of another suit on the same cause does not operate 
to extend the limitation period fixed by the federal 
statute.'^^*l5 It has been held that a state statute 
with respect to time for suit on a cause of action 
for wrongful death is inapplicable without regard 
to whether the limitation applicable to the action is 
held under state law to be a condition on the exer¬ 
cise of the right rather than a limitation on the 
remedy,but it has also been held that there 
can be no recovery for wrongful death, even though 
suit is brought within the time prescribed by the 
federal statute, where state law prevents a right of 
action from being created because of the lapse of 
time during decedent’s life time,^^-25 


§ 189(1). Matters of Substance 

State lawa and the decitloni of state courts have been 
followed and applied in the federal oourts in various 
cases. 

Under the rules discussed supra §§ 165 et seq^ 
the federal courts have followed and applied state- 
laws and the decisions of state courts in various 
cases.'^s 

§ 189(2). - Public Matters 

In the absence of a federal constitutional question, 
in a federal court state law governs as to all questions 
with respect to state constitutions and statutes, and as 
to municipal ordinances. 

State law governs as to all questions with respect 
to state constitutions^^-so and statutes,75.55 and to 


U.R—Bizer V. U. S., D.C.Cal., 124 F. 
Supp. 949. 

(2) In action under Federal Tort 
Claims Act for negligence of doctor 
in rjeorgia in failing to advise civil- 
icin employee of army that such em¬ 
ployee probably had incipient tu¬ 
berculosis and in failing to determine 
employee’s actual condition by prop¬ 
er examination and test so that prop¬ 
er treatment could have been given, 
Georgia law was controlling as to 
when employee’s claim came into be¬ 
ing. 

U.S.—U. S. V. Reid, C.A.Miss., 261 F. 
2d 691. 

74.10 U.S.—U. S. V. Westfall, C.A. 

Wash., 197 F.2d 765. 

JefTenson v. U. S., D.C.Md., 77 F. 
Supp. 706. affirmed, C.A., 178 F.2d 
518, affirmed 71 S.Ct. 163, 340 U.S. 
136, 95 li.Ed. 162—Kohn v. U. S., D. 
C.Cal., 75 F.Supp. 089—Wiltse v, U. 
S., D.C.La., 74 F\Supp. 780—Sweet 
v. U. S., D.C.Cal., 71 F.Supp. 863. 
D.C.—Young v. U. S., 184 F.2d 687, 87 
TT.S.App.D.C. 587, 21 A.I.i.R.2d 1468. 
Intent 

I'’ederal Tort Claims Act was not 
intended to exclude from the cover¬ 
age of the Act claims barred by state 
limitations or conditions of state 
death statutes, so that such claims, if 
cared for at all, would have to be 
taken care of by private bills. 

U.S.—State of Maryland, to Use of 
Burkhardt, v. U. S., C.C.A.Md., 166 
F.2d 869, 1 A.L.R.2d 213. 

74.15 D.C.—^Jones v. U. S., D.C., 126 | 
F.Supp. 10, affirmed 228 F.2d 62, 97 j 
U.S.App.D.C. 81. 

74.20 U.S.—State of Maryland, to 
Use of Burkhardt, v. U. S., C.C.A. 
Md., 166 F.2d 869, 1 A.L.R.2d 213. 

74.25 U.S.—Myers v. U. S., D.C.N.Y., 
162 F.Supp. 913. j 

75. State court deoleion aa to 
amount aeoesiary to produce annui¬ 
ties provided for in will bound feder¬ 
al court in fixing federal tax. j 


U.S.—Hidden v. Durey, D.C.N.Y., 34 
F.2d 174. 

ILis pendens 

(1) State statute relating to lis 
pendens may be operative as a rule 
of property where clearly applicable 
to such proceedings. 

Ala.— Corpus Jnris cited in Federal 
Land Bank of New Orleans v. Ozark 
City Bank. 142 So. 406, 407, 225 Ala. 
62. 

26 C.J. p 840 note 23. 

(2) It will be assumed that the 
federal courts will give the same 
force and effect to the state stat¬ 
utes as the state courts will. 

Ky.—Tennis Coal Co. v. Sackett, 190 
S.W. 130, 172 Ky. 729, Ann.Cas. 
1917E 629. 

(3) Although federal rules made 
no provision relating to lis pen¬ 
dens, which framers of the rules 
considered as involving substantive 
law, the federal district court had 
authority under applicable New 
York law to grant motion for order 
to cancel notice of pendency of the 
district court action, which was filed 
In the office of the clerk of the coun¬ 
ty of Queens. 

U.S.—Frederick v. Baxter Arms Cor¬ 
poration, D.C.N.T., 39 F.Supp. 609. 

(4) However, it has been held that 
state statutes relating to the filing 
of notice of lis pendens are not 
applicable to proceedings in the fed¬ 
eral courts. 

U.S.—King V. Davis, C.C.Va., 137 F. 
222, affirmed 167 F. 676, 86 C.C.A. 
348. 

38 C.J. p 35 note 83. 

Joint or sevsral liability 

Law of state determines whether 
cause of action has been stated 
against resident defendant and 
whether liability of defendants, if 
any, is Joint or several. In determin¬ 
ing Question whether lack of diver¬ 
sity of citis^enship between resident 
defendant and plaintiff defeats fed¬ 
eral jurisdiction. 
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U.S.—Shane v. Kansas City Southern 
Ry. Co., D.C.Ark., 121 F.Supp. 426. 
75.50 U.S.—^Unitarian Church of Los 
Angeles v. Los Angeles County, 
Cal.. 78 S.Ct. 1352, 357 U.S. 613, 2 
L.Ed.2d 1460—Speiser v. Randall, 
Cal., 78 S.Ct. 1332, 357 U.S. 513, 2 
L.Ed.2d 1460, rehearing denied 75 
S.Ct. 12, 368 U.S. 860, 3 L.Ed.2d 95, 
rehearing denied Prince v. City and 
County of San Francisco, 79 S.Ct. 
13, 368 U.S. 860, 3 L.Ed.2d 95— 
American Federation of Labor v, 
Watson, Fla., 66 S.Ct, 761, 327 U.S. 
682. 90 L.Ed. 873. 

Norman M. Morris Corp. v. Hess 
Bros.. Inc., C.A.Pa., 243 F.2d 274— 
Skaug v. Sheehy, C.C.A.Nev., 157 F. 
2d 714—McCiaskey v. Harbison- 
Walker Refractories Co., C.C.A.Pa., 
3 38 F.2d 493—In re Miffllnburg 
Body Co., C.C.A.Pa., 127 F.2d 69, 
142 A.L.R. 1163, certiorari denied 
63 S.Ct. 29, 317 U.S. 637, 87 L.Ed. 
614. 

Warren County, Miss. v. Hester, 
D.C.La., 104 F.Supp. 398—Voigt v. 
Webb, D.C.Wash., 47 F.Supp. 743. 
La.—Miller v. Police Jury of Wash¬ 
ington Parish, 74 So.2d 394, 226 
La. 8. 

75.55 U.S.—Chase Securities Corp. v. 
Donaldson. Minn., 65 S.Ct. 1137, 326 

U. S. 304, 89 L.Ed. 1628, rehearing 
denied 66 S.Ct. 1561, 326 U.S. 896, 
89 L.Ed. 2006. 

U. S. cx rel. Vraniak v. Ran¬ 
dolph, C.A.I11.. 261 F.2d 234—City 
of Lawton, Okl. v. Chapman, C.A. 
Okl., 267 F.2d 601—Schulta v. Palm¬ 
er Welloct Tool Corp., C.A.Pa., 
207 F.2d 662—Skaug v. Sheehy, C. 
C.A.Nev., 167 F.2d 714—^McClasky 

V. Harbison-Walker Refractories 
Co., C.C.A.Pa., 188 P.2d 493—Cana¬ 
dian Pac. Ry. Co. v. Sullivan, C.C. 
A.Mass., 126 F.2d 433, certiorari de¬ 
nied 62 S.Ct. 1291, 816 U.S. 696, 86 
L.Ed. 1766. 

Gordon v. Loew’s Inc., 147 F. 
Supp. 398, affirmed, C.A., 247 F.2d 
461—Great Am. Indem. Co. v. U. S., 
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municipal ordinances,except in so far as fed¬ 
eral constitutional questions are involved. State 
laws and decisions have been followed and apj)lied 
with respect to the jurisdiction, powers, and func¬ 


tions of the state courts,^^ the enforceability in one 
state of the statutes of another state, *^7 judgments of 
state courts,'^® decisions of state administrative 
bodies,'<8-5 res judicata,”a claim of estoppel on 


D.C.La., 120 F.Supp. 445—Maryland 
•Cas. Co. V. Glassell-Taylor & Rob¬ 
inson, D.C.La., 61 F.Supp. 829, re¬ 
versed on other grounds, C.C.A., 156 
F.2d 519—Weiss v. Atkins, D.C.N. 
Y., 62 F.Supp. 418—Voigt v. Webb, 
D.C.Wash., 47 F.Supp. 743. 
Severability of invalid provisions 
U.S.—Morey v. Doud, III., 77 S.Ct. 

1344, 354 U.S. 457, 1 L.Ed.2d 1485. 
La.—Miller v. Police Jury of Wa.sh- 
ington Parish, 74 So.2d 394, 226 La. 
8 . 

76.60 U.S.—City of Chicago v. Field- 
crest Dairies, Ill., 62 S.Ct. 986, 316 

U. S. 168, 86 L.Ed. 1355. 

City of Lawton. Okl. v. Chap¬ 
man, C.A.Okl., 257 F.2d 601. 
Conflict with state statute 
U.S.—City of Chicago v. Fieldcrest 
Dairies, 111., 62 S.Ct. 986, 316 U.S. 
168, 86 L.Ed. 1356. 

Contract 

Whether city was liable to taxicab 
company in an action ex contractu 
for damages accruing from lireach by 
city of ordinances constituting a con¬ 
tract whereby city agreed not to is¬ 
sue any additional taxicab licenses 
would be decided pursuant to state 
law, if ascertainable by federal court. 
U.S.—Yellow Cab Co. v. City of Chi¬ 
cago, C.A.I11., 186 F.2d 946. 

76. U.S.—Trust Co. of Chicago v. 
Pennsylvania R. Co., C.A.Ill., 183 
F.2d 640—Grimes v. Cargill, C.A. 
Okl., 177 F.2d 1001—Twist v. Prai¬ 
rie Oil & Gas Co., C.C.A.Okl., 27 F. 
2d 470, reheard 28 F.2d 1021—Hus¬ 
ton V. Big Bend Land Co., C.C.A. 
Wash., 1 P.2d 93. 

25 C.J. p 852 note 56. 

Propriety of delegating authority 
to local court to frame a conservan¬ 
cy district is a state question. 

U.S.—Silvey v. Commissioners of 
Montgomery County, D.C.Ohio, 273 
F. 202. 

Jurisdiction of probate court 

U.S.—Sexton v. Barry, C.A.Ohio, 233 
F.2d 220, certiorari denied 77 S.Ct. 
94, 352 U.S. 870, 1 L.Ed.2d 76. 

77. U.S.—Gallagher v. Florida East 
Coast R. Co., D.C.N.Y., 196 F. 1000, 
error dismissed 34 S.Ct. 776, 234 U. 
S. 763, 58 L.Ed. 1577. 

78. U.S.—Shepherd v. St. Louis Pub¬ 
lic Service Co., C.C.A.Mo., 64 F.2d 
612—^American Bank & Trust Co. 

V. Hon, C.C.A.I11., 48 F.2d 688. 

In re Nordlight, D.C.N.Y., 3 F. 
Supp. 486. 

25 C.J. p 852 note 57. 

Effect of state Judgments in federal 
courts see Judgments 8 900. 


Character of Judgment 

State court’s decision is binding, 
in bankruptcy proceeding, as to char¬ 
acter of judgment which had been re¬ 
covered in state court against bank¬ 
rupt. 

U.S.—In re Nordlight, supra. 

Pinality of Judgment 

State law is binding on the federal 
courts as to the status of the state 
judgment with respect to its finality 
pending an appeal therefrom. 

U.S.—Ray v. Haaley, C.A.Tex., 214 F. 
2d 366. 

Opinions of state court 

Final determination of the Ques¬ 
tion whether repeal of provl.sion in 
Illinois .statute, requiring reduction 
to writing of Illinois appellate 
court’s opinions, that such opinions 
shall not be of binding authority in 
other causes than those in which 
filed, extended the scope and effect 
of such decisions, is for Illinois 
courts, whoso construction thereof 
will be adopted by federal courts. 
U.S.—Commissioner of Internal Rev¬ 
enue v. Blair, C.C.A., 83 F.2d 655, 
reversed on other grounds Blair v. 
Commissioner of Internal Ileveniie 
67 S.Ct. 330, 300 U.S. 6, 81 L.Ed. 
465. 

Ownership of money paid in satis- 
faction of Judgment 

Under California law, as inter¬ 
preted by state supreme court, judg¬ 
ment creditor was absolute owner of 
money paid thereto by debtor in sat¬ 
isfaction of judgment, so that 
amount paid was part of creditor’s 
taxable income for year in which 
payment was received, although sub¬ 
sequently creditor repaid money to 
debtor with interest after reversal 
of judgment by such court, as 
against contention the money was 
removed from domain of taxable in¬ 
come because it was but a trust fund 
in view of contingency of a success¬ 
ful appeal. 

U.S.—Commissioner of Internal Rev¬ 
enue V. Alamitos I^and Co., C.C.A., 
112 F.2d 648, certiorari denied Ala¬ 
mitos Land Co. V. Commissioner of 
Internal Revenue, 61 S.Ct. 46, 311 
U.S. 679, 85 L.Ed. 437. 

Bights of Judgment creditors 

Holding of state court with respect 
to rights of judgment creditor con¬ 
stitutes rule of property binding on 
federal court in bankruptcy. 

U.S.—^Wiltshire v. Warburton, C.C.A. 
Va., 69 F.2d 611. 

Xn determining whether assault 
necessarily imports willful and ma- 
licions wrong within Bankruptcy Act 
so as to prevent release from lia¬ 
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bility by bankrupt< y discharge, fed¬ 
eral court is soxerned by law of 
Connecticut in which judgment was 
rendered. 

U.S —In re De Lauro, D.C.Conn., 1 
F.Supp. 678. 

Interpleader 

Whether national bank which in¬ 
stituted interpleader action in state 
court against claimants to funds in 
its possession, remained a party to 
the action after state court ord*‘red 
bank to hold accounts to cn'dit of the 
action, and discharged bank from any 
and all liability to any of parties to 
the action with respect to the funds, 
was a substantive question, which 
was governed by state law. 

U.S.—Chase Nat. Bank of City of 
New York v. Directorate Gen. of 
Postal Remittances & Sav. Bank, 
D.C.N.Y., 95 F.Supp. 733. 

78.5 Juriodictioa 

Whether a state administrative de¬ 
cision is to be treated the same way 
as the judgment of a court of gen¬ 
eral jurisdiction in the respect that 
failure to find facts in support of ju¬ 
risdiction will not invalidate the 
judgment, or whether a question of 
juri.sdiction is always open unless it 
is affirmatively shown in the record 
and decision, is a matter of state law. 
U.S.—Bretsky v. Lehigh Val. R. Co., 
C.C.A.N.Y., 156 r.2d 594. 

Judicial review 

On review of a determination of 
the state railway and warehouse 
commission, the federal district court 
sits, In effect, as another state court 
and must look to state law to deter¬ 
mine what power it may exercise. 
U.S.—Range Oil Supply Co. v. Chica¬ 
go, R. I. & P. R. Co., D.C.Mioh., 146 
F.Supp. 285, affirmed, C.A., 248 F.2d 
477. 

78.10 U.S.—Oklahoma Packing Co. v. 
Oklahoma Gas & Electric Co., Okl, 
60 S.Ct. 215, 308 U.S. 530, 309 i:.S. 
4, 84 L.Ed. 447, 537, rehearing de¬ 
nied 60 S.Ct. 465, 309 U.S. 693. 84 
L.Ed. 1034. 

U.S.—Gramm v. Lincoln, C.A.Idaho. 
257 F.2d 250--Kimmel v. Yankee 
Lines. C.A.Pa., 224 F.2d 644—Blum 
V. William Goldman Theatres, C.A. 
Pa., 174 F.2d 914—National Lead 
Co. v. Nulsen, C.C.A.Mo., 131 F.2d 
61, certiorari denied Nulsen v. Na¬ 
tional Lead Co., C.C.A.Mo., 63 S.Ct. 
633, 318 U.S. 758, 87 L.Ed. 1131-- 
Illinois Cent. R. Co. v. Moore, C.C. 
A.Miss., 112 F.2d 959, reversed on 
other grounds 61 S.Ct. 764, 312 U.S. 
630, 85 L.Ed. 1089—Moss v. Kansas 
City Life Ins. Co., C.C.A.Mo., 96 F. 
2d 108—^Ncv-Cal Electric Securities 
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a judgment of dismissal,'^® review in the state 
courts,and comity.^o.s 

State law and the decisions of state courts have 
also been applied as to a prohibition of local and 


special laws,*^ the conclusiveness of an engrossed 
act of the legislature duly approved, signed, and 
filed as evidence of its contents,the priority of 
the state as to payment of its claims,®* the status of 


Co. V. Imperial Irr. Dist., C.C.A. 
Cal., 85 P.2d 886, certiorari denied 
57 S.Ct. 493, 300 U.S. 662, 81 L.Ed. 
871 —Coppedgre v. Clinton, C.C.A. 
Okl. 72 P.2d 631. 

American Fidelity Fire Ins. Co. 
V. Stewart, D.C.Ark., 166 P.Supp. 
34—Sullivan v. Gist, D.C.I^a., 159 
P.Supp. 928—Wright v. Walling, D. 
C.Ark., 159 P.Supp. 190—Patuleia 
V. Patuleia, D.C.Mass., 127 P.Supp. 
60~Maager v. Iloye, D.C.N.C., 122 
P.Supp. 932—Heaton v. Southern 
Ity Co.. D.C.S.C., 119 P.Supp. 658— 
Schott v. Colonial Baking Co., D.C. 
Ark., Ill P.Supp. 13—Birnbaum v. 
Hall, D.C.S.C., 101 P.Supp. 605—348 
Bloomfleld Ave. Gorp. v. Montclair 
Mig. Co., D.G.N.J., 90 P.Supp. 1020 
—Sachs V. State Mut. Life Assur. 
Co. of Worcester, Mass., D.C.Ky., 82 
P.Supp. 479—^U. S. V. Five Acres of 
Land in Suffolk County. Mass., D.C. 
Mass., 56 F.Supp. 628, affirmed, C. 
C.A., Hichard T. Green Co. v. City 
of Chelsea, 149 F.2d 927. certiorari 
denied 66 S.Ct. 54, 326 U.S, 741, 90 
L.Kd. 443—Dunn v. Wilson & Co., 
D(!.Del., 51 F.Supp, 655—Way- 
bright V. Columbian Mut. Life Ins. 
Co, D.C.Tenn., 30 F.Supp. 885. af- 
flrmed, C.C.A,, 122 F.2d 245—Orod- 
fckv V. Sipe, D.C,Ill , 30 F.Supp. 656 
— IManufactnrers Casualty Ins. Co. 
V. Itoacli, D.C.Md., 25 J<\Supp, 852— 
In rc Naslund, D.C.Wash., C F.Supp. 
109 

Collateral estoppel 

(li Where case was removed from 
state court to federal court on 
grounds of diversity of citizenship, 
question of collateral csLopiiel by 
judgiiient was required to be deter¬ 
mined by state law. 

U.S,—Standard Acc. Ins. Co. v. Doi- 
ron, C.A.Mass., 170 F.2d 206. 

(2) In a nondiversity ca.se, the cir¬ 
cuit court of appeals would apply 
federal law In passing on question of 
collateral estoppel. 

U.S.—U, S, V. Sllliman, C.C.A.N.J., 167 
F.2d 607, certiorari denied 69 S.Ct. 
48, 335 U.S. 826, 93 L.Ed. 379. 

Same effect as In courts where ren. 
dered j 

U.S.—National Lead Co. v, Nulsen. 
C.C.A.Mo., 131 F.2d 51, certiorari 
denied Nulsen v. National Lead Co., 
63 S.Ct. 533, 318 U.S. 758, 87 L.Ed. 
1131. 

Judgme&t against agent or servant 

In a federal court action. In which 
jurisdiction rests only on diversity of 
citizenship, the local rule is control¬ 
ling on question whether judgment 
against agent or servant, in so far as I 


it fixes the maximum of liability, is 
res judicata In favor of the employ¬ 
er. 

U.S.—^R. J. Reynolds Tobacco Co. v. 
Newby, C.C.A.Idaho, 163 P.2d 819. 

Joint Judgment against tort-feasors 

In determining substantive point 
whether a Joint judgment against 
two tort-feasors could operate to bar 
an action in federal court by one 
I against the other, state law should 
I govern. 

U.S.—Hassenplug v. Victor Lynn 
Lines, C.C.A.Pa., 163 P.2d 828. 

Privity 

Where jurisdiction of federal dis¬ 
trict court for western district of 
Pennsylvania was based on diversity 
of citizenship, what law was to be 
applied in ascertaining whether de¬ 
fendants were in privity with defend¬ 
ants In prior New York action was 
to bo determined In accordance with 
conflict rules of Pennsylvania. 

U.S.—Behrens v. Skelly, C.A.Pa., 173 
F.2d 715, certiorari denied 70 S.Ct. 
66, 338 U.S. 821, 94 L.Ed. 498. 

Judgment M to priority of state 
grants 

U.S.—North Carolina Min. Co. v. 
Westfeldt, C.C.N.C., 151 P. 290, re¬ 
versed on other grounds 166 F. 706, 
92 C.C.A. 378, certiorari denied 29 
S.Ct. 697, 214 U.S. 616, 63 L.Ed. 
1064. 

Judgment of probate court 

(1) Orders and judgments of state 
proliate courts have been held con¬ 
clusive and binding on federal courts 
m the exercise of their jurisdiction 
in the administration of the estates 
as between citizens of different 
states. 

U.S.—Newberry v. Wilkinson, Wash., 
199 F. 673, 118 C.C.A. 111. 

(2) Federal court may consider an 
attack on the decrees of a state court I 
of probate, but m.ay grant relief only 
when similar relief would be avail¬ 
able in the state courts of the dis¬ 
trict. 

U.S.—Palmer v. Palmer, D.C.Conn., 31 
F.Supp. 861. 

Whether dismiwal of class hill by 

state courts was res judicata of right 
to maintain similar class action in 
federal courts was to be determined 
by reference to state law, and in de¬ 
termining such question circuit court 
of appeals was constrained to con¬ 
form Its decision to latest expression 
of slate law. 

U.S.—^Waybright v. Columbian Mut. 
Life Ins. Co., C.C.A.Tenn., 122 P.2d 
245. 


Judgment as merging the original 
cause of action 

U.S.—Packer v. Whittier, C.C.Mass., 
81 P. 335, reversed on other 
grounds 91 P. 611, 33 C.C.A. 658. 
Judicial sale 

State law governs as to the conclu- 
siveness of a state court judgment 
confirming and homologating a judi¬ 
cial sale. 

U.S.—Jeter v. Hewitt, La., 22 How. 
352, 16 L.Ed. 345. 

79. U.S.—Southern Pac. Co. v. West, 
ern Pac. R. Co., C.C.Cal., 144 F. 
160, reversed on other grounds 151 
P. 376, 80 C.C.A. 606. 

80. U.S.—Axelrod v. Osage Oil & 
Refining Co., C.C.A.Okl., 29 P.2d 
712. 

Appellate jurisdiction 

U.S.—Grubb v. Public Utilities Com¬ 
mission of Ohio, Ohio, 50 S.Ct. 374. 
281 U.S. 470, 74 L.Ed. 972. 

Axelrod v. Osage Oil & Refining 
Co., C.C.A.Okl., 29 F.2d 712. 

Failure to serve case made 

Claim that appeal was ineffective 
for failure to serve case made was 
not tenable, where points were oth¬ 
erwise determined by state supreme 
court. 

U.S.—Axelrod v. Osage Oil & Refining 
Co., supra. 

80.5 Foreign divorce decree 

In action in federal court sitting 
in New York against executor of de¬ 
cedent who was citizen and resident 
of New York for damages for fraudu¬ 
lent representations which induced 
separation agreement and Nevada di¬ 
vorce, the New York decisions con¬ 
trolled on Question of how far plain¬ 
tiff could be permitted to challenge 
the Nevada divorce decree in the 
courts of New York. 

U.S.—Cohen v. Randall, C.C.A.N.Y., 
137 F.2d 441, certiorari denied 64 
S.Ct. 263, 320 U.S. 796, 88 L.Ed. 480. 

81. Znterpretatioa by state supreme 
court of provision of state constitu¬ 
tion prohibiting local and special 
laws in certain cases must be fol¬ 
lowed by a federal court. 

U.S.—Jacksonville Gas Co. v. City of 
Jacksonville, D.C.Fla., 286 P. 404. 

82. U.S.—U. S. v. Andem, D.C.N.J., 
158 P. 996. 

83. Prerogative right or rule of ad¬ 
ministration 

U.S.—Marshall v. People of State of 
New York, N.Y., 41 S.Ct. 143, 264 
U.S. 380, 65 L.Ed. 315. 

.Etna Casualty & Surety Co. v. 
Bramwell, D.C.Or., 12 F.2d 307. 
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§ 189(2) FEDERAL COURTS 

a State engaged in private enterprise,** state and of,** the existence, nature, rights, powers, duties, 
other public officers,** the regularity of the suspen- obligations, and liabilities of counties, municipali- 
sion or removal of a state officer** or attorney, *7 ties, townships, and other public corporations,** 
public lands of the states and sales or grants there- the creation, powers, and duties of state administra- 

84. SoTtr^Uratj P. 160, reversed on other grounds • Oklahoma City, D.C.Okl., 14 P. 


Whether the state of North Da¬ 
kota doinR business as North Dako¬ 
ta Mill & Elevator Association is 
a sovereigrn state which cannot be 
sued in its own or any other courts 
without its consent depends on the 
proper construction of the constitu¬ 
tion and statutes of North Dakota 
and the decisions of its supreme 
court. 

U.S.—State of North Dakota v. Na¬ 
tional Millings & Cereal Co., C.C.A. 
N.D., 114 P.2d 777. 

85. Bailroad polioemsa as public of¬ 
ficers 

tT.S,—Murray v. Payne, C.C.A.N.J., 
273 P. 820. 

Authority and duties 

(1) Authority and duties of state 
department of public works must be 
ascertained by considering local con¬ 
stitution and statutes and the con¬ 
struction placed on them by the 
state courts. 

U.S.—Denney v. Pacific Telephone & 
Telegraph Co., Wash., 48 S.Ct. 223, 
276 U.S. 97. 72 L.Ed. 483. 

<2) Federal court is bound by 
state court decisions in ascertaining 
state industrial commission's powers. 
U.S.—U. S. Smelting, Refining & Min¬ 
ing Co. V. Evans, C.C.A.Utah, 35 P. 
2d 459, certiorari denied 50 S.Ct. 
350, 281 U.S. 744, 74 L.Ed. 1157. 
Olfioial bonds of state or muuioipal 
ollloors 

U.S.—City of Beckley v. Moran, C.C. 
A.W.Va., 61 F.2d 238—Bassinger v. 

U. S. Fidelity & Guaranty Co., C. 
C.A.Neb., 58 F.2d 573, certiorari de¬ 
nied U. S. Fidelity & Guaranty Co, 

V. Bassinger, 63 S.Ct. 21, 287 U.S. 
622, 77 L.Ed. 540. 

Alford V. McConnell, D.C.Okl., 27 
P.Supp. 176, afllrmed, C.C.A., Mary¬ 
land Casualty Co. v. Alford, 111 F. 
2d 388, certiorari denied 61 S.Ct. 27, 
two cases, 311 U.S. 668, 85 L.Ed. 
429. 

City treasurer’s bond 

U.S.—City of Dalhart v. Childers, D. 

C.Tex., 18 P.Supp. 903. 

ShorilPs bond 

U.S.—state of Missouri ex rel. and 
to Use of De Vault v. Fidelity & 
Casualty Co. of New York, C.C.A. 
Mo., 107 F.2d 343. 

86. U.S.—^Wilson v. North Carolina, 
N.C., 18 S.Ct. 436, 169 U.S. 686, 42 
L.Ed. 865. 

87. U.S.—Randall v. Brigham, 

Mass., 7 Wall. 623, 19 L.Ed. 285. 

25 C.J. p 832 note 72 [a]. 

88 . U.S.—Southern Pac. Co. v. 

Western Pac. R. Co., C.C.Cal., 144 


151 F. 376, 80 C.C.A. 606—Lockard 
V. Asher Lumber Co., Ky., 131 P. 
689, 65 C.C.A. 617. 

Decision that Arkansas Island 
Act was not repealed is binding on 
federal court. 

U.S.—State of Arkansas ex rel. Nor¬ 
wood V. Rust Land & Lumber Co., 
D.C.Ark., 61 F.2d 666—Williamson 
V. Chicago Mill & Lumber Co., D.C. 
Ark., 61 F.2d 561, modified on other 
grounds, C.C.A., Williamson v. Chi¬ 
cago Mill & Lumber Corporation, 59 
P.2d 918. 

89. U.S.—Railroad Commission of 
California v. Los Angeles Hy. Cor¬ 
poration, Cal., 60 S.Ct. 71, 280 U.S. 
146, 74 L.Ed. 234. 

McCombs V. West, C.C.A.Pla., 165 
P.2d 601—Alameda County v. U. S., 
C.C.A.Cal., 124 P.2d 611—Scofield 
Engineering Co. v. City of Danville. 
C.C.A.Va., 126 P.2d 942—Alameda 
County V. U. S., C.C.A.Cal., 124 P. 
2d 611—U. S. ex rel. Horigan v. 
Heyward, C.C.A.Pla., 98 F.2d 433— 
Florida Power & Light Co. v. City 
of Miami, C.C.A.Fla., 98 F.2d 180, 
certiorari denied 69 S.Ct 147, 305 
U.S. 644, 83 L.Ed. 416—Layne- 

Western Co. v. Buchanan County, 
C.C.A.Mo., 85 P.2d 343—Greenwood 
County V. Duke Power Co., C.C.A. 
S.C., 81 P.2d 986, reversed on oth¬ 
er grounds 57 S.Ct 202, 299 U.S. 
269, 81 L.Ed. 178—^A. L. Greenburg 
Iron Co. v. City of Abbeville, C.C.A. 
Ga., 2 P.2d 669—City of Bo.ston v. 
McGovern, C.C.A.Mass., 292 F. 705, 
certiorari denied McGovern v. City 
of Boston, 44 S.Ct 456, 266 U.S. 681, 
68 L.Ed. 1190. 

Washington Water Power Co. v. 
City of Coeur D’Alene, D.C.Idaho, 
26 F.Supp. 796—In re City of Fort 
Lauderdale, D.C.Fla., 23 F.Supp. 
229. 

Clayton & Lambert Mfg. Co. v. 
City of Detroit D.C.Mich., 34 F.2d 
803—Matthewes v. Port Utilities 
Commission of Charleston, S. C., D. 
C.S.C., 82 P.2d 913. 

25 C.J. p 854 note 82. 

City ohhrtor 

In construing and giving effect to 
a city charter, federal courts look to 
decisions of state court 
U.S.—St. Cloud Public Service Co. v. 
City of St. Cloud, Minn., 44 S.Ct. 
492, 266 U.S. 362, 68 L.Ed. 1050. 

Wabash Ry. Co. v. City of St. 
Louis, C.C.A.MO., 64 F.2d 921, cer¬ 
tiorari denied Wabash lly. Co. v. 
City of St. Louis, Mo., 54 S.Ct. 88. 
290 U.S. 668, 78 L.Bd. 577. 

Power to soas olty 

U.S.—Cromwell-Prankiin Oil Co, v. 
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Supp. 370. 

Dlability of uualolpal oorporatlo&s 
for torts 

U.S.—U. S. V. City of New York, C. 

C.A.N.Y., 82 F.2d 242. 

25 C.J. p 855 note 14 [a]. 

Notice of tort claim 
U.S.—Housley v. City of Philadel¬ 
phia, D.C.Pa., 107 F.Supp. 141. 
Xnjury to pedsstrlaa due to defective 
sidewalk 

U.S.—Jones v. City of Columbus, 
Miss., C.C.A.Miss., 184 F.2d 464. 
la case of doubt 

In construing a state statute con¬ 
ferring power on a municipal corpo¬ 
ration where doubt has arisen as to 
its proper interpretation, a federal 
court, in the exercise of Its inde¬ 
pendent Judgment, will follow the 
construction given it by the state 
court. 

U.S.—City of Tulsa v. Oklahoma Nat¬ 
ural Gas Co., D.C.Okl., 4 P.2d 399, 
appeal dismissed 46 S.Ct. 17, 269 U. 
S. 627, 70 L.Ed. 396. 

Priority la paymsat of claims 
U.S.—American Bonding Co. v. An¬ 
derson, C.C.A.Ky., 110 F.2d 961— 
Commissioners of Sinking Fund of 
Louisville, Ky. v. Anderson, C.C.A. 
Ky., 110 P.2d 961, certiorari denied 
61 S.Ct. 28, 311 U.S. 669, 85 L.Ed. 
429—City of Lincoln v. Ricketts, C. 
C.A.Neb., 84 F.2d 795. 

Scope of declBloa of state court 
A decision by the state court that 
a certificate of funds on hand, which 
the contractor knew would exhaust 
the fund, was Insufilcient to support 
recovery by the contractor for a 
large excess over the amount of 
the certificate, is not controlling in 
a case in the United States court 
where there was no showing that 
the certificate exhausted the fund, 
and especially where in the latter 
case the excess was relatively small. 
U.S.—City of Cleveland v. Walsh 
Const. Co., C.C.A.Ohio, 279 F. 57. 
Streets 

Contention that city could vacate 
street only by ordinance, and that in 
absence of such ordinance doctrine of 
equitable estoppel could not be in¬ 
voked to prevent city from reopening 
the street as a public thoroughfare, 
must be determined according to the 
law of state. 

U.S.—Provo City v. Denver & R. G. 

W. R. Co., C-C.A.Utah, 166 F.2d 710, 
certiorari denied 67 S.Ct. 124, two 
cases, 329 U.S. 764, 91 L.Ed. 658. 
Ooutraots 

U.S.—Scofield Engineering Co. v. City 
of Danville, C.C.A.Va., 126 F.2d 942. 
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tive bodies, the creation of debts and the issu¬ 
ance of bonds or other obligations by counties or 
other public corporations,the rights of the holders 
of such obligations,^! and local improvements and 
assessments therefor.*^ 


FEDERAL COURTS § 189(2) 

Under the doctrine that state law governs state 
questions, state law and court decisions have like¬ 
wise been applied to flood control,®^ highways,®^ 
irrigation,and public drains.®® 


89.5 U.S.—^U. S. ex rel. Foley v, Ra- 
gren. C.C.A.I11.. 143 F.2d 774. 

U.S,—Pood, Tobacco, Agr. and Allied 
Workers Union of America, Local 
186, V. Smiley, C.aA.Pa., 164 F.2d 
922. 

90. U.S.—Getz y. Town of Bellealr, 
C.C.A.Fla., 120 F.2d 494, certiorari 
denied 62 S.Ct. 12R, 314 U.S. 666, 
86 L.Ed. .533, and Town of Belleair 

V. Getz, 62 S.Ct. 131, 814 U.S. 666. 
86 L.Ed. 533—Kurn v. Beasley, C. 
C.A.Ark., 109 P.2d 687—Sovereign 
Camp, W. O. W., v. Gillespie, C.C. 
A.Ark., 87 P.2d 944, certiorari de¬ 
nied Gillespie v. Sovereign Camp, 

W. O. W., 67 S.Ct. 925, 301 U.S. 
698. 81 L.Ed 1353—Yell County, 
Ark. V. Giilespie, C.C.A.Ark., 87 P. 
2d 944, certiorari denied Gillespie 
V. Yell County, Ark,, 67 S.Ct. 926, 
301 U.S. 678, 81 L.Ed. 1353—Doug- 
las.s V. Thurston County, C.C.A. 
Wash., 86 F.2d 899—Arkansas- 
Mi.ssourl Power Co. v. City of 
Kennetf. C.C.A.Mo., 78 F.2d 911, 
reheard Missouri Public Service Co. 
V. City of Trenton, Mo., 80 F.2d 520 
—Board of Education of Town of 
Carmen, Okl., v. Jame.s, C.C.A.Okl., 
49 F.2d 91—Franklin County, Ark., 
V. Harriman Nat. Bank, C.C.A.Ark., 
19 F.2d 182, certiorari denied 48 
S.Ct. 37. 275 U.S. 542, 72 L.Ed. 416 
—City of Belton v. Brown-Crum- 
mer Inv. Co., C.C.A.Tex., 17 F.2d 70. 

Stevenson v. City of Bluefleld, D. 
C.W.V.4.. 39 P.Supp. 462—Washing¬ 
ton Water Power Co, v. City of 
Coeur D’Alene, D.C.Idaho, 25 F. 
Supp. 795—Interstate Power Co. v. 
City of Cushing, D.C.Okl., 12 P. 
Supp. 806. appeal dismissed. C.C.A., 
82 F.2d 1012—Reppel v. Board of 
Liquidation, D.C.La., 11 F.Supp. 
799. 

26 C.J. p 854 note 83. 
iBSuanoe of paving warrants by city 
U.S.—City of Belton v. Brown-Crum- 
mer Inv. Co., C.C.A.Tex,, 17 F.2d 
70. 

Bights acomsd prior to stats dsoi- 
slon 

(1) Decisions of state court in¬ 
volving municipal bonds, rendered 
after bonds were sold, were not con¬ 
trolling on federal court. 

U.S.—City of Shldler v. H. C. Speer 
& Sons Co.. C.C.A.Okl., 62 F.2d 644. 

(2) Town and its officers who, by 
QUO warranto proceeding in state 
court, were ousted from general 
.lurisdlction over property on other 
side of bay for municipal purposes 
on ground that land was not con¬ 
tiguous to town, could not be ousted 


from levy and collection of taxes 
for payment of municipal bonds is¬ 
sued before decision was rendered, 
as directed by federal district court. 
U.S.—Brown-Crummer Inv. Co. v. 
Town of North Miami, D.C.Pla., 11 
F.Supp. 78. 

91. U.S.—DeFoe v. Town of Huther- 
fordton, C.C.A.N.C.. 122 F.2d 342. 

26 C.J. p 854 note 84. 

AcQulsition of titla by estoppel 
District court for the district of 
Maryland waa required to apply 
Maryland law in determining ques¬ 
tion whether bank suing on nonne- 
gotiablo registered bonds of Balti¬ 
more acquired title by estoppel as 
against payee. 

U.S.—First Nat. Bank v. Mayor and 
City Council of Baltimore, D.C.Md., 
27 F.Supp. 444. 

Bights aoorasd prior to stato ds- 
cision 

In a suit in a federal court on mu¬ 
nicipal bonds, the question of the 
validity of the legislative act under 
which they were Issued is to be de¬ 
termined by the law of the state as 
Judicially declared by its highest 
court at the time the bonds were is¬ 
sued; and where, under such law, 
the act was valid, the rights of a 
holder of the bonds cannot be affect¬ 
ed by the fact that before the date 
of his purchase the court had over¬ 
ruled its prior decisions and de¬ 
clared it Invalid. 

U.S.—Board of Com’rs of Franklin 
County V. Gardiner Sav. Inst., Ohio, 
119 F. 36, 65 C.C.A. 614. 

Tax aaticipatloa warraats 

U.S.—Loeb V. Board of Ed. of City of 
Chicago, C.A.I11., 203 F.2d 776. 

U. S. V. Aho, D.C.Or., 68 F.Supp. 
358. 

99. U.S.—^Kansas City Southern Hy. 
Co. V. Hoad Improvement Dlst. No. 
3 of Sevier County, Ark., 46 S.Ct. 
136. 266 U.S. 379, 69 L.Ed. 336. 

Huddleston v. Dwyer, C.C.A.Okl., 
146 F.2d 311—^Rodgers v. Mabelvale 
Extension Road Imp. Dist. No. 6 of 
Saline County, C.C.A.Ark., 103 F.2d 
844. 

City of Orangeburg v. Southern 
Ry. Co., D.C.S.C., 65 F.Supp. 167— 
Cowan Inv. Corporation v. City of 
Florence, D.C.Ala., 11 F.Supp. 973. 
26 C.J. p 864 note 86. 

Abssaos of stats dsoisloa 

District court is bound by United 
States Supreme Court decision that 
public improvement assessment may 
be enforced by selling portion of 
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railway right of way. In absenos of 
decision by state supreme court. 

U.S.—Town of Clayton v. Colorado & 
S. Ry. Co., C.C.A.N.M., 61 F.2d 977, 
82 A.L.R. 417. 

Babstaatiyo aad proosdaral sights 

In mandamus in federal court to 
compel county to levy taxes for pay¬ 
ment of paving assessments, state 
law controls both substantive and 
procedural rights. 

U.S.—Huddleston v. Dwyer, Okl., 64 
S.Ct. 1015. 322 U.S. 232. 88 L.Bd. 
1246. 

93. Statute permitting flood coatrol 
district to sue aad be sued 

Cal.—Brandenburg v. Los Angeles 
County Flood Control Dlst., 114 P. 
2d 14, 46 C.A.2d 306. 

94. Baylag out highway 

(1) State supreme court’s holding 
that procedure followed in laying 
out highway complied with state 
statutes, Comp.St.l910 S5 2516, 2626, 
as amended by L.1918 c 73, is binding 
on United States Supreme Court. 

U.S.—^North Laramie Land Co. v. 

Hoffman, Wyo., 45 S.Ct. 491, 268 U. 
S. 276, 69 L.Ed. 953. 

(2) Construction placed on Hoad 
Act, Comp.St.l910 B 2624, as to time 
for filing objections to laying out of 
road and claims for damages, by 
supreme court of state of Wyoming, 
was binding on Supreme Court of 
United States. 

U.S.—^North Laramie Land Co. v. 
Hoffman, supra. 

Baw of road 

U.S.—Booth V. Gilbert, C.C.A.Mo., 79 
F.2d 790—^Hewlett v. Schadel, C.C. 
A.Va., 68 F.2d 602, 91 A.L.R, 743. 

96. U.S.—In re Imperial Irr. Diet., 
D.C.Cal., 38 F.Supp. 770. 

Irrigation district bonds 
U.S.—Toole County Irr. Dist. v. 
Moody, C.C.A.Mont., 125 F.2d 498. 
certiorari denied 62 S.Ct. 1281, 316 
U.S. 690, 86 L.Bd. 1762—Getz v. Ne¬ 
vada Irr. Dlst., C.C.A.Cal., 112 F. 
2d 496—Denver-Greeley Valley Irr, 
Dlst. V. McNeil. C.C.A.Colo., 80 F. 
2d 929—Judith Basin Irr. Dlst. v. 
Malott, C.C.A.Mont., 78 F.2d 142, 97 
A.L.R. 604. 

96. U.S.—Bloomfield Village Drain 
Dist. V. Keefe, C.C.A.Mich., 119 F.2d 
167—Cone v. Rorick, C,C.A.Fla., 112 
F.2d 894—^Wabash Ry. Co. v. South 
Daviess County Drainage Dlst., C. 
C.A.MO., 12 F.2d 909, certiorari de¬ 
nied 47 S.Ct. 456, 273 U.S. 751, 71 
L,Ed. 873, error dismissed 47 S.Ct. 
668, 274 U.S. 764, 71 L.Ed. 1328— 
Chicago, B. A Q. R. Co. v. Ap- 
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§ 189(3) FEDERAL COURTS 

§ 189(3). -Contracts 

state laws and decisions of state courts have been 
followed and applied in matter of contracts. 

The existence of a contractual right is usually a 


matter of state law,^6-5® and state laws and decisions 
of state courts have been followed and applied in 
the matter of contracts,®"^ their validity,®® and their 


panoose County, Iowa, 182 P. 291, 
104 C.C.A. 673, 31 L.R.A.,N.S., 1117. 
Drain dletrlot bonds 

U.S.—Royal Oak Drain Dist., Oak¬ 
land County, V. Keefe, C.C.A.Mich., 
87 F.2d 786. 

Drainage district as political sub¬ 
division 

A declaration by the Arkansas su¬ 
preme court that drainage district is 
not a political subdivision of the 
state for any governmental purpose 
was binding on federal district court, 
and hence municipal corporation 
bankruptcy act is applicable to dis¬ 
trict. 

U.S.—In re Drainage Dist. No. 7 of 
Poinsett County, D.C.Ark., 21 F. 
Supp. 798. 

96.50 U.S.—General Ins. Co. of 
America v. Ted Price Const. Co., 
D.C.Idaho, 175 F.Supp. 261. 

97. U.S.—C'ity of Texarkana, Tex., v. 
Arkansas, Louisiana Gas Co., Tex., 
59 S.Ct. 448, 306 U.S. 188, 620, 83 
L.Ed. 598. 

City Messenger of Hollywood, 
Inc. v. City Bonded Messenger 
Service, Inc., C.A.Ill., 264 F.2d 531, 
certiorari denied 79 S.Ct. 45, 358 U. 
S. 827, 3 L.Ed.2d 66—Albert v. Kop- 
plin Molding Corp., C.A.Mo., 247 F. 
2d 107—Taylor v. Fee, C.A.Ill., 233 
F.2d 261, affirmed 77 S.Ct. 1037, 353 
U.S. 663, 1 L..Ed.2d 1034—Wilhoit 
v. Peoples Life Ins. Co., C.A.InU., 
218 F.2d 887—Palmiero v. Spada 
Distributing Co., C.A.Wash., 217 P. 
2d 561—Fremon v. W. A. Sheaffer 
Pen Co., C.A.Iowa, 209 P.2d 627— 
Thomas v. Atlantic Coast Line K. 
Co.. C.A.Pla., 201 F.2d 167—Mere¬ 
dith v. John Deere Plow Co. of Mo¬ 
line. Ill., C.A.Iowa, 185 F.2d 481. 
certiorari denied 71 S.Ct. 856, 341 

U. S. 936, 95 L.Ed. 1364—Coppinger 

V. Republic Natural Gas Co., C.A. 

Kan., 171 F.2d 4—^Abbott v. Arkan¬ 
sas Utilities Co., C.C.A.Ark., 166 F. 
2d 339—Kaufmann v. Baldridge, C. 
C.A.N.M., 162 P.2d 793—Sindelar v. 
Liberty Mut. Ins. Co., C.C.A.Ill., 161 
F.2d 712, certiorari denied 68 S.Ct. 
89, 332 TT.S. 773, 92 L.Ed. 358—Ur- 
ling v. Fink, C.C.A.Pa., 141 P.2d 68 
—Baumer v. Franklin County Dis¬ 
tilling Co., C.C.A.Ky., 135 F.2d 384, 
certiorari denied 64 S.Ct. 64, 320 U. 
S. 750, 88 L.Ed. 446—First Camden 
Nat. Bank & Trust Co. v. .<Etna Cas. 
& Surety Co., C.C.A.N.J., 132 P.2d 
114, certiorari denied /Etna Cos. & 
Surety Co. v. First Camden Nat. 
Bank & Trust Co., 63 S.Ct. 1167, 319 
U.S. 749, 87 L.Ed. 1704—Toole 

County Irr. Dist. v. Moody, C.C.A. 
Mont., 125 F.2d 498, certiorari de¬ 


nied Moody V. Toole County Irr. 
Dist., 62 S.Ct. 1281, 316 U.S. 690, 86 
L.Ed. 1762, rehearing denied 63 S. 
Ct. 24, 317 U.S. 704, 87 L.Ed. 662— 
Eustis Packing Co. v. Martin, C.C. 
A.Fla., 122 F.2d 648—Geist v. Pru¬ 
dence Realization Corporation, C.C. 
A.N.Y., 122 F.2d 503—Dayton & 
Michigan R. Co. v. Commissioner 
of Internal Revenue, C.C.A., 112 F. 
2d 627—Sickelco v. Union Pac. R. 
Co., C.C.A.Cal., Ill F.2d 746—U. S. 
V. Brookridge Farm, C.C.A.Colo., 
Ill F.2d 461—Mercantile-Com¬ 
merce Bank & Trust Co. v. South¬ 
east Arkansas Levee Dist., C.C.A. 
Ark., 106 F.2d 966—Women s Cath¬ 
olic Order of Foresters v. Special 
School Dist. of North Little Hock, 
Pulaski County, C.C.A.Ark., 105 F. 
2d 716—M. E. Smith & Co. v. Wil¬ 
son, C.C.A.Colo., 9 F.2d 51. 

Zwelfach v. Scranton Lace Corp., 
D.C.Pa., 156 F.Supp. 381—Schmied- 
ing V, American Farmers Mut. Ins. 
Co., D.C.Neh., 138 F.Supp. 167—Is- 
brandtsen Co. v. Local 1291 of In¬ 
tern. Longshoremen's Ass’n, D.C. 
Pa., 107 F.Supp. 72, affirmed, C.A., 
204 P\2d 495—Cohen v. Johnson, D. 
C.Pa., 91 F.Supp. 231—Hunter-Wil- 
son Distilling Co. v. Foust Distill¬ 
ing Co., D.C.Pa., 84 F.Supp. 996, af¬ 
firmed in part and reversed in part 
on other grounds, C.A., 181 F.2d 
543, 17 A.L.R.2d 1191—Collier v. 
Leedom Const. Co., D.C.Del., 84 F. 
Supp. 348—Shipley v. Pittsburgh & 
L. E. R. Co., D.C.Pa.. 83 F.Supp. 722 
—Griswold V. Dixie Foundry Co., D. 
C.Tenn., 79 F.Supp. 79—Simmons v. 
Birgc Co., D.C.Cal., 52 F.Supp. 629 
—Eagle Star Ins. Co. v. Bean, D.C. 
Wash., 34 F.Supp. 300—In re Shy- 
vers, D.C.Cal., 33 F.Supp. 643—U. S. 
v. Bethlehem Steel Corporation, D. 
C.Pa., 26 F.Supp. 259. 

Houck v. General Motors Accept¬ 
ance Corporation, D.C.Pa., 44 P.2d 
410—P. W. Brooks & Co. v. North 
Carolina Public Service Co., D.C. 
N.C., 32 F.2d 800, affirmed, C.C.A., 
37 F.2d 220, certiorari denied 60 S. 
Ct. 347, 281 U.S. 741, 74 L.Ed. 1164. 

Superior Tube Co. v. Delaware 
Aircraft Industries, D.C.Del., 4 F. 

R. D. 139. 

Mo.—Canton Trust Co. v. Durrett, 9 

S. W.2d 925, 320 Mo. 1208. 

26 C.J. p 857 note 48. 

Whether writings constituted con. 
tract 

U.S.—Deerlng-Milliken & Co. v. Mod- 
ern-Aire of Hollywood, Inc., C.A. 
Cal., 231 F.2d 623. 

flhtlllcieney of consideration 

U.S.—Pittsburgh Testing Laboratory 
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V. Farnsworth & Chambers Co., C. 
A.Okl., 261 F.2d 77. 

Kossick V. United Fruit Co., D.C. 
N.Y., 166 F.Supp. 671. 

Novation 

U.S.—MacKenzle Laboratories v. 

Lawrence, D.C.Md., 80 F.Supp. 710. 
Contracts under seal 

(1) State law, abolishing distinc¬ 
tion between contract.s under seal and 
those not under seal, controls fed¬ 
eral court. 

U.S.—Pittsburgh Terminal Coal Cor¬ 
poration V. Williams, C.C.A.Pa., 70 
F.2d 65, petition dismis.sed Pitts¬ 
burgh Terminal Coal Corporation 
V. Bennett, 73 F.2d 387, and certio¬ 
rari denied 65 S.Ct. 149, 293 U.S. 
617, 79 L.Ed. 706. 

Bauseh & Lomb Optical Co. v. 
Wahlgren, D.C.Ill., 1 F.Supp. 799, 
affirmed, C.C.A., Wahlgren v. 
Bauseh & Lomb Optieal Co., 68 F. 
2d 660, certiorari denied 54 S.Ct. 
774, 292 U.S. 639, 78 L.Ed. 1491, re¬ 
hearing denied 54 S.Ct. 8C2, 292 U. 
S. 615, 78 L.Ed. 1491. 

(2) Maryland statute with respect 
to right of suit on sealed instrument 
was determinative in federal court 
as to effect of seal on right under 
Maryland contract of guaranty under 
seal. 

U.S.—R. E. Duvall Co. v. Washington, 
Baltimore & Annapolis Electric R. 
Co., D.C.Md., 15 F.Supp. 636. 

Bescisslon 

U.S.—Porter v. Reid, D.C.Mas.s., 79 F. 
Supp. 898. 

Zuducing breach of, and interfering 
with, contract 

U.S.—Western Oil & Fuel Co. V. 

Kemp, C.A.Minn., 245 F.2d 633. 

98. U.S.—Gamewell Co. v. City of 
Phoenix, C.A.Ariz., 216 F.2d 928, 
amended, C.A., 219 F.2d 180—C. I. 
R. V. Thomas Flexible Coupling Co., 
C.A.3, 198 F.2d 350—Pet Milk v. 
Boland, C.A.Mo., 186 F.2d 298—Mc- 
Intire v. Wm. Penn Broadcasting 
Co. of Philadelphia, C.C.A.Pa., 161 
F.2d 597, certiorari denied 66 S.Ct. 
630, 327 U.S. 779, 90 L.Ed. 1007— 
City of Vero Beach v. Rittenoure 
Inv. Co., C.C.A.Kan., 113 F.2d 269, 
certiorari denied 61 S.Ct. 316, 311 

U. S. 710, 85 L.Ed. 461. 

Chicago, Wilmington & Franklin 
Coal Co. V. Herr, D.C.Ill., 40 F.Supp. 
311. 

Roth V. Great Atlantic & Pacific 
Tea Co., D.C.Ohio. 2 F.R.D. 182. 

W.Va.—Clarksburg Electric Light Co. 

V. Clarksburg, 35 S.E. 994, 47 W. 
Va. 739, 60 L.R.A. 142. 

Oupaoity of insane person 
Whether insane person not adjudl- 
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construction,® 5 effect,^ and what law governs with | respect to them.* 


cated insane is capable of enteringr 
Into contract is question of local law 
to be followed by federal courts 
whether embodied in statutes or de¬ 
cisions. 

U.S.—Kevan v. John Hancock Mut. 
Ijlfe Ins. Co., D.C.Mo., 3 F.Supp. 
288. 

Contract which Is void under state 
law will not be enforced by a federal 
court. 

U.S.—McLean v. York Oil Field Sup¬ 
ply Co., C.C.A.Tex., 138 F.2d 804. 
Contract as yoidahls 

State supreme court’s decision that 
contract between bankrupt and par¬ 
ty taking possession of bankrupt’s 
property under chattel mortgage, in¬ 
valid as to bankrupt’s creditors, but 
valid as between parties thereto, 
within four months before filing of 
bankruptcy petition, was voidable at 
instance of bankruptcy trustee, was 
binding on federal court, so far as 
determinative of state law, in bank¬ 
ruptcy tru.stec’s suit to set aside 
tran.sfcrs of bankrupt's personalty 
to mortgagee, taking pos.ses.sion 
thereof within such period under un¬ 
recorded mortgage executed over four 
months before filing of petition. 

U.S—Haupt V. Moore, C.C.A.Cal., 77 
F.2d 456. 

Contracts illegal or against public 
policy 

(1) Whether contract is contrary 
to public policy or .statutes of a 
state is a matter of local law. 

U.S.—Breslin v. National Surety Co., 
r.OA.ra.. 114 F.2d GG—rarkcr v. 
Moore, S.C., 115 F. 779, 53 C.C.A. 
369, certiorari denied 23 S.Ct. 844, 
187 U.S. 644, 47 L.Ed. 347. 

(2) In determining whether con¬ 
tract to sell gas in Arkansas was 
against public policy, puidic policy 
of Arkansas must be considered. 

U.S.—Harding Glass Co. v. Twin City 

Pipe Line Co., C.C.A.Ark., 39 F.2d 
408. reversed on other grounds 
Twin City Pipe Line Co. v. Harding 
Glass Co., 51 S.Ct. 476, 283 U.S. 353. 
76 L.Ed. 1112, 83 A.L.R. 1168. 

(3) Federal court refuses to en¬ 
force contracts which are against 
public policy of state in which court 
sits. 

U.S.—Jamison Coal & Coke Co. v. 
Goltra, C.C.A.Mo., 143 F.2d 889. 154 
A.1.(.R. 1191, certiorari denied 65 
S.Ct. 122, 323 U.S. 769, 89 L.Ed. 
615. 

(4) Federal courts will not enforce 
contract condemned as unlawful by 
state courts. 

U.S.—Emporium Iron Co. v. Matlack 
Coal & Iron Co., C.C.A.Pa., 30 F.2d 
364. 

(5) Federal court should be par¬ 
ticularly reluctant to declare certain 
type of contract contrary to public 


policy of state, where highest tribu¬ 
nal thereof has repeatedly upheld 
validity of such contracts. 

U.S.—Globe & Rutgers Fire Ins. Co. 
v. Draper, C.C.A.Wash., 66 F.2d 985. 

(6) Where an agreement made In 
one state violates public policy of 
another state In which action is 
brought, it will not be enforced by 
federal courts sitting therein. 

U.S.—Mathews Conveyer Co. v. Pal¬ 
mer-Bee Co., C.C.A.Mich., 135 P.2d 
73. 

A contract made on a Bnnday for 

the sale of real estate situated in 
Pennsylvania was governed in matter 
of validity by the law of Pennsylva¬ 
nia. 

U.S.—Chadwick v. Stokes, C.C.A.Pa., 
162 F.2d 132, 172 A.L.R. 406. 

99. U.S.—Western Machinery Co. v. 
Northwestern Imp. Co., C.A.Wash., 
254 P.2d 453—Wheeling Stamping 
Co. V. Birdsboro Steel Foundry & 
Mach. Co., C.A.Pa., 245 F.2d 762— 
Republic Pictures Corp. v. Rog¬ 
ers, C.A.Cal., 213 F.2d 662, certio¬ 
rari denied Rogers v. Republic 
Pictures Corp., 75 S.Ct. 83, 348 U. 
S. 858, 99 L.Ed. 858, rehearing de¬ 
nied 75 S.Ct. 206, 348 U.S. 890, 99 
L.Ed. 699, and petition denied, C.A., 
222 F.2d 950—Pet Milk Co. v. Bo¬ 
land, C.A.MO., 186 F.2d 298--Ameri- 
can Mach. & Metals v. De Bothezat 
Impeller Co., C.A.N.Y., 180 P.2d 
342, certiorari denied 70 S.Ct. 1025, 
339 U.S. 979, 94 L.Ed. 1383—Pacific 
Portland Cement Co. v. Food Ma¬ 
chinery & Chemical Corp., C.A.Cal., 
178 F.2d 641—Joe Balestrieri & Co. 
v. C. I. R., C.A.9, 177 F.2d 867— 
American Sumatra Tobacco Corp. 
v. Willis, C.A.Ga., 170 F.2d 215— 
Bauriier v. Franklin County Distil¬ 
ling Co., C.C.A.Ky., 136 F.2d 384, 
certiorari denied 64 S.Ct. 54, 320 
IT.S. 750, 88 L.Ed. 446—Douglass v. 
Thurston County, C.C.A.Wash., 86 
F.2d 899—In re Finals, D.C.N.J., 38 
F.2d 117, afiirmed, C.C.A., Smith v. 
Metropolitan Life Ins. Co., 43 F.2d 
74—Sambor v. Philadelphia Rapid 
Transit Co., D.C.Pa., 27 F.2d 406, 
appeal dismissed 49 S.Ct. 93, 278 U. 
S. 672, 73 L.Ed. 613—Toll v. Moni¬ 
tor Binding & Printing Co., C.C.A. 
Mo., 26 P.2d 51—^Hartford Fire Ins. 
Co. V. Nance, C.C.A.Ohio, 12 F.2d 
676. 

Stinson v. Edgemoor Iron Works, 
D.C.Del., 56 F.Supp. 861—System 
Federation No. 69 of Railway Em¬ 
ployees Department of American 
Federation of Labor v. Louisiana | 
& A. Ry. Co., D.C.La., 30 F.Supp. i 
909, rehearing denied 32 F.Supp. 89,! 
aflfirmed, C.C.A., 119 F.2d 509, cer¬ 
tiorari denied 62 S.Ct. 108, 314 U.S. 
656, 86 L.Ed. 626—Farmers Bank 
& Trust Co. V. Public Service Co. of 
Indiana, D.C.Ky., 13 F.Supp. 648. I 
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In re Ames, D.C.Mlch., 288 F. 
465, reversed on other grounds, C. 
C.A.. 289 F.2d 208. 

Mo.—Bell V. City of Fayette, 28 S. 
W.2d 366, 326 Mo. 75. 

Coastruotloa agaiiist party exeoat- 
Uig iastmmoat 

Georgia statute, providing that, if 
construction is doubtful, that which 
goes most strongly against party 
executing instrument or undertaking 
obligation is generally to be pre¬ 
ferred, together with construction of 
statute by state courts, is to be fol¬ 
lowed in federal courts where Geor¬ 
gia contracts are involved as a rule 
of decision. 

U.S.—Davis V. Jefferson Standard 
Life Ins. Co., C.C.AGa., 73 F.2d 
330, 96 A.L.R. 599, certiorari de¬ 
nied 65 S.Ct. 362, 294 U.S. 706, 79 
L.Ed. 1241, rehearing denied 66 S. 
Ct. 611, 294 U.S. 732, 79 L.Ed. 1261. 
Speelfto performaaoe 

When court Interprets a provision 
in contract which, under state law, 
allows specific performance of con¬ 
tract for personal services and use 
of injunctive process in derogation 
of equity rules, policy of state should 
apply. 

U.S.—Paramount Pictures Corp. v. 
Holden, D.C.Cal., 166 F.Supp. 684. 

1. U.S.—Compania Engraw Commer¬ 
cial E. Industrial S. A. v. Schen- 
ley Distillers Corp., C.A.Cal., 181 
F.2d 876—Baumer v. Franklin 
County Distilling Co., C.C.A.Ky., 136 
F.2d 384, certiorari denied 64 S. 
Ct. 64, 320 U.S. 760, 88 L.Ed. 446 
—City of Baton Rouge v. Baton 
Rouge Waterworks Co., C.C.A.La., 
30 F.2d 895. 

In re Central States Freight 
Corporation, D.C.Mich., 46 P.2d 545. 

Bight of action for anticipatory 
breach 

U.S.—Brown Paper Mill Co. v. Irvin, 
C.C.A.Ark., 146 F.2d 232. 

2. U.S.—Breslin v. National Surety 
Co., C.C.A.Pa., 114 F.2d 65. 

26 C.J. p 857 note 49. 

Choice of law roles of courts of 
stats in which federal court sits ap¬ 
ply where jurisdiction of federal 
court is based on diversity of citizen¬ 
ship. 

U.S.—Gray v. Joseph J. Brunetti 
Const. Co., C.A.N.J., 266 F.2d 809 
—Kerrigan’s Estate v. Joseph E. 
Seagram & Sons, C.A.Pa., 199 F.2d 
694—Transit Advertisers v. New 
York, N. H. & H. R. Co., C.A.N.Y., 
194 P.2d 907, 31 A.L.R.2d 1102, cer¬ 
tiorari denied New York, N. H. & 
H. R. Co. V. Transit Advertisers, 
73 S.Ct. 11, 344 U.S. 817, 97 L.Ed. 
636—Fast, Inc. v. Shaner, C.A.Pa., 
183 F.2d 604—Campbell Soup Co. 
v. Wentz, C.A.Pa., 172 F.2d 80— 
A. M. Webb & Co. v. Robert P. 
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State law has also been applied as 

Miller bo., C.C.A.Pa., 157 F.2d 865 
—Wilson & Co. V. Douredoure,'C.C. 
A.Pa., 164 F.2d 442—Cockburn v. 
O’Meara, C.C.A.Tex., 141 P.2d 779 
—Krauss v. Greenbargr, C.C.A.Pa., 
187 P.2d 669, certiorari denied 64 
S.Ct. 207, 320 U.S. 791, 88 L.Ed. 477, 
rehearing denied 64 S.Ct. 868, 320 
U.S. 815, 88 L..Ed. 492—Kansas City 
Life In.s. Co. v. Wells, C.C.A.N.D., 
133 F.2d 224. 

Marks v. Philadelphia Wliolesale 
Drug: Co., D.C.Pa., 125 F.Supp. 369 
—Smith V. Onyx Oil & Chemical 
Co., D.C.Del., 120 F.Supp. 674, va¬ 
cated on other grounds, C.A., 218 
F.2d 104—Rhodes v. Barnett (No. 
1), D.C.N.Y., 117 F.Supp. 312— 

Charles v. Judge & Dolph, Limited, 
D,C.I11., Ill F.Supp. 794—Mason 
v. Rose, D.C.N.y., 85 F.Supp. 300, 
affirmed, C.A., 176 F.2d 486—Ship- 
ley V. Pittsburgh & L. E. R. Co., 
D.C.Pa., 83 F.Supp. 722—^American 
Mach. & Metals v. De Bothezat Im¬ 
peller Co., D.C.N.Y., 82 F.Supp. 6.56 
—Hazeltine Research v. Automatic 
Radio Mfg. Co., D.C.Mass., 77 F. 
Supp. 493, affirmed, C.A., 176 P.2d 
799, affirmed 70 S.Ct. 894, 339 U.S. 
827, 94 L.Ed. 1312, rehearing de¬ 
nied 71 S.Ct. 13, 340 U.S. 846, 95 L. 
Ed. 620—In re Wisconsin Cent. Ry. 
Co., D.C.Mlnn., 63 P\Supp. 161— 
Sprague Elec, Co. v. Cornell-Dubi- 
Jier Elec, Corp., D.C.Del., 62 F. 
Supp. 1 — ^McCulloch V. Canadian 
Pac. Ry. Co., D.C.Minn., 63 F.Supp. 
634—Israel v. Alexander, D.C.N.Y., 
60 F’.Supp. 1007—Lack v. Borsum, 
D.C.La., 44 F.Supp. 47. 

Law of state where ooatraot was 
executed governs 

(1) In general. 

U.S.—Plant City, Fla., v. Scott, C.C. 
A.Fla., 148 F.2d 963—Cooper v. 
Brown, C.C.A.Pa., 126 F.2d 874. 

Fremon v. W. A. Sheaffer Pen 
Co., D.C.Iowa, 111 F.Supp. 39, af¬ 
firmed, C.A., 209 F.2d 627—Carl 

Gutmann & Co. v. Rohrer Knitting 
Mills, D.C.Pa., 86 F.Supp. 606. 

(2) Where Delaware corporation 
made an offer and a New York part¬ 
nership accepted the terms thereof 
in Now York, contract was a New 
York contract and the enforceability 
thereof was governed by New York 
law. 

U.S.—Smith V. Onyx Oil & Chemical 
Co., C.A.Del., 218 F.2d 104. 

(3) Diversity action by seller of 
card bubble gum against seller of 
card candy to enjoin alleged invasion 
of plaintiff’s contractual rights aris¬ 
ing out of contracts with baseball 
players whereby plaintiff was author¬ 
ized to use their names in connec¬ 
tion with sale of its product would 
be governed by New York law, in 
yiew of failure to distinguish vari¬ 
ous contracts With individual play¬ 


ers as to place of execution, where 
evidence indicated that most of such 
contracts had been executed in New 
York. 

U.S.—Bowman Gum v. Topps Chew¬ 
ing Gum, D.C.N.y., 103 F.Supp. 944. 

(4) In a breach of contract action 
by an Iowa resident, against a Wis¬ 
consin resident, on a contract which 
defendant confirmed in Wisconsin, the 
court was bound by the law of Wis¬ 
consin. 

U.S.—Greenley v. Janesville Mills. 

C. A.W1S., 204 P.2d 626. 

Law of state where ooatraot was 
executed aad perfonaed goveras 

U.S.—Wilcox Oil Co. V. Empire Oil 
of Tex., C.A.Tex., 196 F.2d 860— 
Standard Ins. Co. of N. Y. v. Ash¬ 
land Oil & Refining Co., C.A.Okl., 
186 P.2d 44—^Albrecht v. Indiana 
Harbor Belt R. Co., C.A.Ind., 178 
F.2d 577. certiorari denied 70 S.Ct. 
804, 339 U.S. 949, 94 L.Ed. 1363— 

D. W. Winkelman Co. v. Barr, C.A. 
Tenn., 178 F.2d 341—Brown v. 
Prince. G.C.A.Okl., 161 F.2d 637— 
Ogden Elec. Co. v. Engineers, Lim¬ 
ited. C.O.A.Utah, 161 F.2d 667— 
Cockburn v. O’Meara, C.C.A.Tex., 
141 F.2d 779. 

Henry v. U. S. Trucking Corp., 
D.C.N.J., 161 F.Supp. 67—Rhoads 
V. Leonard, D.C.Okl., 113 F.Supp. 
411—Hlrshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 106 F.Supp. 
594, affirmed, C.A., 203 F.2d 279, 
certiorari denied 74 S.Ct. 106, 346 

U. S, 866. 98 L.Ed. 376—J. W. San¬ 

ders Cotton Mill V. Capps, D.C.N. 
C., 104 F.Supp. 617—Foster v. 

Pennsylvania R. Co., D.C.Pa., 104 
F.Supp. 491, affirmed, C.A., 201 F. 
2d 727. 

Law of stats of pszfoxmaacs goveras 

(1) In general. 

U.S.—Repsold V. New York Life Ins. 
Co., C.A.Ill., 216 F.2d 479. 

Turkish State Rys. Administra¬ 
tion V. Vulcan Iron Works, D.C. 
Pa., 163 F.Supp. 616. 

(2) As to damages. 

U.S.—Boyce v. Fowler, D.C.Mass,, 87 
F.Supp. 796. 

Law of stats where operative facts 
occurred coutrols 

U.S.—Fort Wayne Corrugated Paper 
Co. V. Anchor Hocking Glass Corp., 

C. C.A.Pa., 130 F.2d 471. 

Lawrence Warehouse Co, v. Me- 

nary, D.CIowa, 143 F.Supp. 883— 
R. P. Farnsworth & Co. v. Albert, 

D. C.La., 79 F.Supp. 27, reversed 
on other grounds, C.A., 176 F.2d 
198—Thompson Drilling Co. v. 
Northern Ordnance, D.C.Okl., 73 F. 
Supp. 1—Interstate Finance Corp. 

V. Wood, D.C.I11., 69 F.Supp. 278. 

Xodifloatioa la aaother state 

(1) When contract originally en¬ 
tered Into In Missouri, was modi- 
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fled by a supplemental contract en¬ 
tered into in Texas, and at time and 
pursuant to amendment of contract, 
one party advanced money to other 
party to contract, contract was com¬ 
pleted in Texas, and law of Texas 
applied. 

U.S.—Pasquel v. Owen, C.A.Mo., 186 
F.2d 263. 

(2) Where an agreement which in 
all other respects had an Illinois 
setting was amended by simply 
changing a time provision, fact that 
amendment was executed on travel¬ 
ing airplane was without slgnifl- 
cance on question of conflict of laws. 
U.S.—Lewis V. Atlas Corp., C.C.A.N. 
J., 158 F.2d 699. 

3.5 U.S.—Tejas Development Co. v. 
McGough Bros., C.C.A.Tex., 165 P. 
2d 276, motion granted 167 F.2d 
268. 

Enforceability in federal court of 
agreement to arbitrate see infra 
S 190. 

luterpi^^tatlou of coutraot 

U.S.—Ross v. Twentieth-Century Pox 
Film Corp., C.A.Cal., 236 P.2d 632. 
Validity of arbitration award 
U.S.^—Tejas Development Co. v. Mc¬ 
Gough Bro!?i., C.C.A.Tex., 166 F.2d 
276, motion granted 167 F.2d 268. 
Asslgnmeut of award 

In action on arbitration award, 
questions of validity of assignment 
of award to plaintiff and of plain¬ 
tiff’s title would be dcternilnod by 
law of state where assignment had 
been made. 

U.S.—Kentucky River Mills v. Jack- 
son, C.A.Ky., 206 F.2d 111, certio¬ 
rari denied 74 S.Ct. 144, 346 U.S. 
887, 98 L.Ed. 392. 

Foreign award 

Where no Pennsylvania authority 
was found enunciating a rule of ref¬ 
erence to law by which validity of 
foreign arbitration award was to be 
determined, and Pennsylvania court 
had treated an award as comparable 
to a Judgment, and not subject to col¬ 
lateral attack, and had ruled that 
validity of Judgment was to be de¬ 
termined by law of state where ren¬ 
dered, under Pennsylvania rule of 
conflict of laws, the validity of the 
award was to be determined by the 
law of the place of its rendition. 
U.S.—Moyer v. Van-Dye-Way Corp., 
C.C.A.Pa., 126 F.2d 339. 

3> U.S.—Manufacturers Trust Co. v. 
Kelby, C.C.A.N.Y., 125 F.2d 650, 
certiorari denied 62 S.Ct. 1293, 316 
U.S. 697, 86 L.Ed. 1766. 

Three Mountaineers, Inc. v. Ram¬ 
sey, D.C.N.C., 143 F.Supp. 888— 
In re Seim Const. Co., D.C.Md., 37 
F.Supp. 866—Momand v. Twen¬ 
tieth-Century Fox Film Corpora¬ 
tion, D.C.Okl., 87 F.Supp. 649—^In re 
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Talbot Canning Corporation, D.C. 
Md., 35 F.Supp. 680. 

In re Bresnan, D.C.Md., 45 F.2d 
193. 

Pa.—Davis v. Billings, 99 A. 163, 254 
Pa. 574. 

CoBLvegaiioe of laterMit la property 

Whether assignments constituted a 
conveyance of an interest in prop¬ 
erty must be decided under the laws 
of Illinois, where the parties reside 
and where the property is located. 
U.S.—Schwartz v. C. I. R., C.A.7. 186 
F.2d 760. 

Priority of sacoessive assigraiiLiiLts 

must be determined by local law. 
U.S.—Fidelity Mut. Life Ins. Co. v. 
City Nat. Bank of Fairmont, D.C. 
W.Va., 95 F.Supp. 276. 

Bight to restitutioB. of Mourlty 

Whether assignment of bond car¬ 
ried with It the assignor’s interest 
In the right of action to compel resti¬ 
tution of securities deposited to se¬ 
cure bonds involved a Question as to 
effect of an assignment made in New 
York on which the decisions of that 
state were authoritative. 

U.S.—Manufacturers Trust Co. v. Kel- 
by. C.C.A.N.Y., 125 F.2d C50, cer¬ 
tiorari denied 62 S.Ct. 1293, 316 U. 
S. 697, 86 L.Ed. 1766. 

Whether oontract assigiiable 

(1) In diversity case involving as¬ 
signability of agency contract, court 
would have to look to rule of con¬ 
flicts prevailing in state in which 
court sat. 

U.S.—Wetherell Bros. Co. v. U. S. 
Steel Co., C.A.Mass., 200 F.2d 761. 

(2) In testing the assignability of 
contract executed in New York, New 
York law was required to be applied. 
U.S.—Canister Co. v. National Can 

Corp., D.C.Del., 71 F.Supp. 46, ap¬ 
peal dismissed, C.C.A., 163 F.2d 
683. 

Canister Co. v. National Can 
Corp., D.C.Del., 6 F.R.D. 613. 

Wage claim 

Validity of assignment of wage 
claim is governed by state law. 
U.S.—-In re Otto, D.C.Cal., 146 F.Supp. 
786. 

Oral assignment 

U.S.—Continental Collieries v. Sho- 
ber, C.C.A.Pa., 130 F.2d 631. 

Substantive rights of parties are 

to be determined according to local 
law, and included within such ap¬ 
plicable law is the local law of con¬ 
flicts. 

U.S.—Continental Collieries v. Sho- 
ber, supra. 

4 , U.S.—South Branch Lumber Co. 
V. on, Iowa, 12 S.Ct. 318, 142 U.S. 
622, 35 L.Ed. 1136. 

25 C.J. p 853 note 81—5 C.J. p 1172 
notes 61, 52. 
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When highest courts of two states 
differ as to the validity of an assign¬ 
ment, the Supreme Court of the Unit¬ 
ed States is inclined to prefer the 
ruling of the court of the state where 
the assignor resided and the assign¬ 
ment was executed. 

U.S.—Jencks v. Quidnick Co., R.I., 10 
S.Ct. 656, 135 U.S. 457. 34 L.Ed. 
200 . 

State decision overmled by Pederal 
Supreme Court 

A local rule of law, maintained by 
the courts of a state, that a foreign 
assignment by an insolvent will not 
operate on property in the state, so 
as to defeat an attachment made by 
a resident, is expressly annulled by 
Blake v. McClung, Tenn., 19 S.Ct. 165, 
172 U.S. 239, 43 L.Ed. 432, in so far 
as it discriminates against citizens 
of other states, and it cannot be pre¬ 
sumed that the rule, as necessarily 
limited by Blake v. McClung, supra, 
would be reaffirmed by the local 
courts. Therefore it is held that the 
entire rule is abrogated, and that it 
can no longer be accepted in any 
part. 

U.S.—Belfast Sav. Bank v. Stowe, 
Me., 92 F. 100, 34 C.C.A. 229. 

Szhanstion of collateral 

Ohio law controls with respect to 
whether Ohio city was required to 
reduce claim against general assets 
of insolvent Ohio bank by amount 
realized by city from collateral held 
by it. 

U.S.—City of Akron v. Fidelity & 
Cas. Co. of New York, C.C.A.Ohio, 
136 F.2d 288. 

5. U.S.—U. S. V. Novsam Realty 
Corporation, C.C.A.N.Y., 125 F.2d 
456—Security-First Nat. Bank of 
Los Angeles v. U. S., C.C.A.Cal., 
103 F.2d 188. 

Yokera v. Griffith, D.C.N.J., 167 
F.Supp. 120—Schram v. Welton, D. 
C.Mich., 35 F.Supp. 889—Foster v. 
Federal Re.serve Bank of Philadel¬ 
phia. D.C.Pa., 29 F.Supp. 716, af¬ 
firmed, C.C.A., 113 F.2d 326—U. S. 
V. Nagorney, D.C.Kan., 28 F.Supp. 
298. 

Gutelius V. Stanbon, D.C.Mass., 
39 F.2d 621. 

25 C.J. p 857 note 39. 

Negotiable Znjitnuaents hnw 

Negotiable Instruments Law and 
its construction by courts of state 
will be followed by the federal 
courts. 

U.S.—Graham v. White-Phillips Co., 
Ill., 56 S.Ct. 21, 296 U.S. 27, 80 L. 
Ed. 20, 102 A.L.R. 24—Marine Nat. 
Exchange Bank of Milwaukee, Wis., 
V. Kalt-Zimmers Mfg. Co., Wis., 65 
S.Ct. 226, 293 U.S. 367, 79 L.Ed. 427 
—Burns Mortg. Co. v. Fried, Pa., 
54 S.Ct. 813, 292 U.S. 487, 78 L.Ed. 
1380, 92 A.L.R. 1193. 
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City of New Port Richey v. Fidel¬ 
ity & Deposit Co. of Maryland. C. 
C.A.Fla., 106 F.2d 848. 123 A.L.R. 
1352—Commercial Trust Co. of New 
Jersey v. Kealey, C.C.A.Va., 92 F.2d 
397—Gerrlsh v. Atlantic Ice & Coal 
Co., C.C.A.Ga., 80 F.2d 648. 

Public policy cf state 

Florida note, allegedly purchased 
by plaintiff corporation owned and 
controlled by Florida lawyer with 
purpose of bringing suit thereon, 
would not be enforced by Federal 
district court in New York, on 
ground transaction contravened New 
York “public policy," as declared in 
New York penal law provisions for¬ 
bidding an attorney to purchase a 
note with present intention to sue 
and forbidding a corporation to do 
substantially the same thing, and ob¬ 
jection that the New York law had 
no extraterritorial effect or was ex 
post facto was without merit, since 
the law was pleaded merely as de¬ 
claring New York public policy. The 
public policy obtaining at time of 
commencement of action applied, and 
hence it was immaterial that New 
York penal law provision, declaring 
public policy against purchase of a 
note by a corporation for purpose of 
suing thereon, was not adopted until 
after assignment of the note to plain¬ 
tiff corporation. 

U.S.—Transbel Inv. Co. v. Roth, D.C. 
N.Y., 36 F.Supp. 396. 

What stats law governs 

(1) Rights of parties were governed 
by laws of state whore draft was 
accepted and payable, rather than 
state where drawn, unless such laws 
are contrary to principles generally 
recognized by federal courts. 

U.S.—Manufacturers’ Finance Corpo¬ 
ration V. Vye-Neill Co., C.C.A.Mass., 
62 F.2d 625, certiorari denied Kane 
V. Manufacturers’ Finance Corpo¬ 
ration, 63 S.Ct. 657, 289 U.S. 738, 
77 L.Ed. 1486. 

(2) In action on note executed in 
New York the New York law applied. 
U.S.—U. S. V. Novsam Realty Corp., 

C.C.A.N.Y., 125 F.2d 456. 

(3) Right to recover on a negotia¬ 
ble note executed and made payable 
in Florida by a citizen thereof to an 
Illinois corporation was governed by 
Florida law and not by the general 

U.s!—U. S. V. Bryant, D.C.Fla., 68 F. 
Supp. 663, affirmed, C.C.A., 157 F. 
2d 767. 

AbssBos of stats oonrt dsolsioa 

(1) Where courts of state have 
not construed its statute as to nego¬ 
tiable instruments, case in federal 
court is governed by general law of 
state on subject. 

U.S.—North Philadelphia Trust Co 
V. Smith, C.C.A.N.J., 13 F.2d 685. 
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(2) Federal court, lacking: con¬ 
struction by higrhest state court of 
state Negrotiable Instruments Law, 
must determine negotiability of notes 
according to accepted canons and in 
light of decisions of other state courts 
with respect to same sections of law. 
U.S.—Burns Mortg. Co. v. Pried, Pa., 
64 S.Ct. 813, 292 U.S. 487, 78 L.Bd. 
1380, 92 A.L.R. 1193. 

•Consideration 

U.S.—Youngstown Sheet & Tube Co. 
V. Westcott, D.C.Okl., 147 P.Supp. 
829. 

Provision for attorney's fee 

U.S.—U. S. V. Johnson, D.C.N.D., 102 
F.Supp. 818. 

What law governs 

In action in federal district court 
in Illinois to recover unpaid balance 
on notes, which were payable in In¬ 
diana, court was required to apply 
conflict of law decisions of Illinois 
courts. 

U.S.—Indiana Nat. Bank of Indianap¬ 
olis V. Goss. C.A.I11., 208 F.2d 619. 

6. U.S.—Ordinary of State of N. J. 
V. U. S. Fidelity & Guaranty Co. of 
Baltimore. Md., C.C.A.N.J., 149 F. 
2d 796—John N. Price & Sons v. 
Maryland Cas. Co., C.C.A.N.J., 146 
F.2d 807, certiorari denied 66 S.Ct. 
1197, 325 U.S. 869, 89 L.Ed. 1978. 

State of Connecticut v. F. H. Mc- 
Graw & Co., D.C.Conn., 41 F.Supp. 
369. 

Moody ex rel. U. S. v. Megee, 

D.C.Tex.. 31 F.2d 117, affirmed, C.C. 
A.. 41 F.2d 615. 

Platte County v. New Amster¬ 
dam Cas. Co., D.C.Neb., 6 F.R.D. 
476. 

Assigrnuent 

Whether assignment of bond made 
in New York carried with it the as¬ 
signor's interest in the right of ac¬ 
tion to compel restitution of securi¬ 
ties deposited to secure series of 
bonds and wrongfully surrendered by 
mortgage trustee to mortgagor in¬ 
volved a question as to the effect of 
an assignment made in New York on 
which the decisions of that state 
were authoritative. 

U.S.—Manufacturers Trust Co. v. 
Kelby, C.C.A.N.Y., 125 F.2d 650, 
certiorari denied 62 S.Ct. 1293, 316 

U. S. 697, 86 L.Ed. 1766. 

Psrformaaeo and satisfaction of oon> 
ditioa 

State supreme court’s view that 
the condition of a bond, given in pro¬ 
ceeding in state court, was fully 
performed and satisfied on the tak¬ 
ing of an appeal within the time al¬ 
lowed by law, without regard to sat¬ 
isfaction of Judgment after appeal, 
was conclusive in suit in federal 
court on such bond. 

U.S.—U. S. Fidelity & Guaranty Co. 

V. Whittaker, C.C.A.Mont., 8 F.2d 


465, certiorari denied 46 S.Ct 352, 
270 U.S. 653. 70 L.Ed. 782. 

YaUdlty of snbrogatloa clause 

Federal court in actions on bonds 
given by depositary of Michigan 
county should follow decisions of 
supreme court of Michigan that pro 
tanto subrogation clause is invalid, 
particularly in absence of federal de¬ 
cisions and general trend of state 
decisions to contrary. 

U.S.—^Maryland Casualty Co. v. 
Sparks, C.C.A.Mich., 76 F.2d 929. 

Ooatractor’s bond 

(1) State court's decision as to 
who is a “subcontractor" or a "ma¬ 
terialman" under statutes relating 
to contractor’s bond was binding on 
circuit court of appeals. 

U.S.—Northwest Roads Co. v. Clyde 
Equipment Co., C.C.A.Or., 79 F.2d 
771. 

(2) Federal court would apply state 
law in matter of whether subcon¬ 
tractor had right to recover on con¬ 
tractor’s bond. 

U.S.—Consolidated Cut Stone Co. v. 
Hartford Accident & Indemnity 
Co., C.C.A.Okl., 62 F.2d 976, certio¬ 
rari denied 53 S.Ct. 689, 289 U.S. 
743, 77 L.Ed. 1490. 

Verrier for Use and Benefit of 

E. S. Boulos Co. V. American Fidel¬ 
ity Co., D.C.Me., 163 F.Supp. 919. 

(3) In action involving the right 
to a fund withheld by a city under 
a Pennsylvania paving contract, as 
between surety on contractor’s bond 
and a bank as assignee of the fund, 
Pennsylvania law was controlling. 
U.S.—Maryland Cas. Co. v. City of 

Pittsburgh, D.C.Pa., 51 F.Supp. 459. 

(4) Whether Judgment creditor in¬ 
jured through contractor's failure to 
guard excavation may maintain ac¬ 
tion on contractor’s bond depends 
on state law. 

U.S.—Ulmen v. National Surety Co. 
of New York, D.C.Mont., 3 F.Supp. 
348. 

(5) In action on completion bonds, 
where all operative facts had their 
setting in Pennsylvania, Pennsylva¬ 
nia law wa.s to be applied and Penn¬ 
sylvania decisions, as far as appli¬ 
cable to questions involved were 
controlling. 

U.S.—Provident Trust Co. of Phila¬ 
delphia V. Metropolitan Cas. Ins. 
Co. of N. Y., C.C.A.Pa., 152 F.2d 
875, certiorari denied 66 S.Ct. 810, 
two cases, 327 U.S. 789, 90 L.Ed. 
1015. 

(6) Where bonds guaranteeing 
subcontractor’s performance of sub¬ 
contracts to be performed in New 
Jersey were apparently executed in 
Pennsylvania, the law of Pennsylva¬ 
nia would be followed by federal 
court in Pennsylvania in determin¬ 
ing effect on surety’s obligation of 
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understanding between surety’s agent 
and contractor changing method of 
payment stipulated by subcontracts. 
U.S.—^Anthony P. Miller, Inc., v. 

Needham, C.C.A.Pa., 122 F.2d 710. 
Ouardiaa's bond 

U.S.—Waldrep v. Merkle, D.C.Okl., 38 

F.Supp. 165—^Neal v, Hodges, D.C. 
Okl., 13 F.Supp. 916. 

Bankers’ blanket bond 
U.S.—Provident Trust Co. v. Nation¬ 
al Surety Co., D.C.Pa., 44 F.Supp. 
514. 

Mechanics* lien bond 

U.S.—American Surety Co. of New 
York V. Franciscus, C.C.A.Mo., 127 
F.2d 810. 

Cancellation of bond 

U.S.—^Massachusetts Bonding & Ins. 
Co. V. Harrisburg Trust Co., C.C.A. 
Pa., 148 F.2d 784. 

Zneonsistent decisions of state court 

Even though the federal court be¬ 
low has followed a former state de¬ 
cision the supreme court on review 
of a case will apply the rule of law 
determined by a subsequent differ¬ 
ing decision of the state court con¬ 
struing the law so as to validate 
bonds in the hands of bona fide hold¬ 
ers and give effect to them. 

U.S.—^Wade v. Travis County, Tex., 
19 S.Ct. 716, 174 U.S. 499, 43 L.Ed. 
1060. 

25 C.J. p 842 note 51 [a]. 

Bights accrued prior to state deci¬ 
sion 

(1) State supreme court decision 
that drainage statute is unconstitu¬ 
tional would not bind federal courts 
on question of validity of bunds pre¬ 
viously issued thereunder and sold. 
U.S.—Duval Cattle Co. v. Hemphill, 

C.C.A.Fla., 41 F.2d 433. 

(2) Where negotiable instruments 
law was part of law of state when 
bonds in controversy were pledged, 
decision of state’s highest court con¬ 
struing statute as applied to like 
bonds supplied governing rule in 
federal court although such decision 
was rendered after pledge of bonds 
in controversy. 

U.S.—Marine Nat. Exchange Bank of 
Milwaukee, Wis. v. Kalt-Zlmmers 
Mfg. Co., Wis., 55 S.Ct. 226, 293 
U.S. 357, 79 L.Ed. 427. 

7. Extra compensation 

In determining whether contractor 
with city of Baltimore for construc¬ 
tion of storm drains at municipal 
airport was entitled to recover extra 
compensation for work and material 
allegedly not included in contract, 
Maryland law was controlling. 

U.S.—Schiavi V. Mayor and City 
Council of Baltimore, D.C.Md., 40 
F.Supp. 184. 

Materialmen’s claims 

Whether Pennsylvania municipality 
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was authorized to Insert In public 
construction contract a clause pro¬ 
viding: for retention of sums due to 
assure payment of materialmen, was 
to be determined In accordance with 
Pennsylvania law. 

U.S.—Philadelphia Indus. Corp. v. 
Upper Dublin Tp., Pa., D.C.Pa., 169 
P.Supp. 725. 

Validity of contract 
U.S.—Housing: Authority of City of 
Opelousas, La. v. Pittman Const. 
Co., C.A.La., 264 F.2d 696. 

Boad construction contract 
U.S.—Louisiana Hig:hway Commis¬ 
sion V. Farnsworth, C.C.A.La., 74 
F.2d 910, certiorari denied Louisi¬ 
ana Highway Commission v. Farn.s- 
worth, 55 S.Ct. 638, 294 U.S. 729, 79 
L Ed. 1259—Warren County, Pa., 
to Use of Skinner, v. Southern 
Surety Co., D.C.Pa., 34 F.2d 168. 
Quantum meruit 

(1) An action by con.struction com¬ 
pany against City and County of 
San Francisco to recover reasonable 
value for labor and materials fur¬ 
nished on theory that express con¬ 
tract between parties had been abro¬ 
gated or rescinded was governed by 
California law. 

TT.S.—City and County of San Fran¬ 
cisco V. Transbay Const. Co., C.C. 
A.Cnl., 134 F.2d 468. certiorari de¬ 
nied 64 S.Ct. 52, 320 U.S. 749, 88 
L.Ed. 445. 

(2) In action by drillers again.st 
owners to recover for services ren¬ 
dered in drilling oil and gas well, 
which was never completed, question 
whether owners were lialde to drillers 
for services rendered w'as required 
to be determined by state law. 

U.S.—Hankoff v. Wycoff, C.A.Kan., 233 

F.2d 476. 

Frovisiou for liquidated damagos 

U.S. —Trans World Ajrline.s, Inc. v. 
Travelers Indem. Co., C.A.Mo., 262 
F.2d 321. 

8. U.S.—Severson v. Fleck, C.A.N. 
D., 251 F.2d 920. 

Arthur H. Richland Co. v. Morse, 
D.C.Md., 169 F.Supp. 544—Circelli 

V. Braunstem, D.C.Dcl., 166 F.Supp. 
168. 

In re Codman, D.C.Mass., 284 F. 
273. affirmed and appeal dismissed. 

C. C.A., In re Codman, Fletcher & 
Co., 2*87 F. 806, certiorari denied 
Chapin V. Brickley, 44 S.Ct. 33, 
263 U.S. 704, 68 L.Ed. 515. 

Splitting commissions 

U.S.—Fernando R. Sari, Inc. v. West, 

D. C.Md., 160 F.Supp. 390. 

Vnllosnsed broker 

Where broker without a permit 
entered into agreement in Texas to 
sell mineral lease on Louisiana land 
and sold such lease in Texas in vio¬ 


lation of Texas law prohibiting sale 
of securities by dealer or agent with¬ 
out a permit, as a matter of “comity,” 
United States district court for Loui¬ 
siana would not enforce brokerage 
agreement made contrary to public 
policy of Texas by permitting recov¬ 
ery of commission. 

U.S.—Lack V. Borsum, D.C.La., 44 F. 
Supp. 47. 

State where oontract made 

Where alleged brokerage contract 
was made in Massachusetts and its 
performance was not contemplated 
in any particular state, Massachu¬ 
setts law would be looked to in de¬ 
termining rights of parties. 

U.S.—Gottlieb v. Isenman, C.A.Mass., 
216 F.2d 184. 

Situs of property 

In action to recover commission 
as real estate broker, situs of real 
estate was not controlling in deter¬ 
mining controlling law. 

U.S.—Silverglade v. Dean, D.C.N.D,, 
86 F.Supp. 449. 

8.5 U.S.—Steele v. General Mills, 
Tex.. 67 S.Ct. 439. 329 U.S. 433, 91 
L.Ed. 402, rehearing denied 67 S. 
Ct. 628, 329 U.S. 834, 91 L.Ed. 706. 
Doctrine of pari delicto 

Where jurisdiction of federal court 
was based on diversity of citizen¬ 
ship, a holding that the doctrine of 
pari delicto barred recovery of full 
rates fixed by the Texas Railroad 
Commission for private contract mo¬ 
tor carrier, who had secretly agreed 
to take less, was contrary to the rule 
in the state courts and could not be 
permitted. 

U.S.—Steele v. General Mills, supra. 

Carriage of goods 

U.S.—Badhwar v. Colorado Fuel & 
Iron Corp., D.C.N.Y., 138 F.Supp. 
595, affirmed, C A., 245 F.2d 903, 
certiorari denied 78 S.Ct. 95, 355 
U.S. 862, 2 L.Ed.2d 68—Montgom¬ 
ery Ward & Co. v. Northern Pac. 
Terminal Co. of Or., D.C.Or., 128 
F.Supp. 476, 

8.10 U.S.—Cate v. Good Bros., C.A. 
Pa., 181 F.2d 146, certiorari denied 
Good v. Cate, 71 S.Ct. 62, 340 U.S. 
826, 95 L.Ed. 607. 

9. U.S.—Twentieth Century - Pox 
Film Corp. v. Lardner, C.A.Cal., 
216 F.2d 844, certiorari denied 75 S. 
Ct. 365, 348 U.S. 944, 99 L.Ed. 739, 
rehearing denied 75 S.Ct. 522, 348 
U.S. 966, 99 L.Ed. 753—Tennessee 
Coal, Iron & R. Co. v. Muscoda Lo¬ 
cal No. 123, etc., C.C.A.Ala., 137 P. 
2d 176, affirmed 64 S.Ct. 698, 321 
U.S. 690, 88 L.Ed. 949, 162 A.L.R. 
1014, rehearing denied 64 S.Ct. 1267, 
322 U.S. 771, 88 L.Ed. 1696—Wil¬ 
liam S. Gray & Co. v. Western Bor¬ 
ax Co., C.C.A.Cal., 99 F.2d 239— 
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American Trading Co. ▼. Steele, 
C.C.A.China, 274 F. 774. 

Joseph V. Krull Wholesale Drug 
Co., D.C.Pa., 147 P.Supp. 250, af¬ 
firmed. C.A., 245 F.2d 231—Shipley 

V. Pittsburgh & L. E. R. Co., D.C. 
Pa., 83 F.Supp. 722—Sloan v. Ap¬ 
palachian Electric Power Co., D.C. 

W. Va., 27 F.Supp. 108. 

Meaning of contract 

U.S.—Hansen v. Arabian Am. Oil Co., 
C.A.N.Y., 195 P.2d 682, certiorari 
denied 73 S.Ct. 31, 344 U.S. 828, 97 
L.Ed. 645. 

Action to recover wages 

U.S.—Kordewlck v. Indiana Harbor 
Belt R. Co., C.C.A.Ill., 157 F.2d 763, 
certiorari denied 67 S.Ct. 502, 329 
U.S. 806, 91 L.Ed. 688. 

Wrongful discharge 
U.S.—Itoberts v. Thompson, D.C.Ark., 
107 F.Supp. 776. 

Sands v. Union Pac. R. Co., D.C. 
Or., 148 P.Supp. 422. 

What constitutes breach 

U.S.—Ely V. Van Kannell Revolving 
Door Co., C.C.N.Y., 184 F. 459. 

Oontract restraining employment 

An employment contract providing 
that employee would not enter into 
employ of employer’s clients during 
life of the contract and two years 
thereafter was not enforceable in 
Michigan federal court, in view of 
Michigan statute Invalidating con¬ 
tracts restricting employment, al¬ 
though such contract was made In 
Illinois between Illinois parties. 

U.S.—May v. Mulligan, D.C.Mieh., 36 
F.Supp. 596, affirmed, C.C.A., 117 F. 
2d 259, certiorari denied 61 S.(:!l. 
622, 312 U.S. 691, 85 L.Ed. 1127. 

Discoveries and inventions 

(1) Decisions of state supremo 
courts that all discoveries and in¬ 
ventions made in laboratories of 
plaintiff corporation while defendant 
was employed by plaintiff as general 
manager and director of research 
and all applications for letters patent 
based on such discoveries and inven¬ 
tions were the property of plaintiff 
corporation were binding on United 
States district court for the District 
of Colorado in suit between the same 
parties for equitable relief, under 
rules of res judicata and as to deci¬ 
sion of highest court of Colorado, 
under doctrine established in Erie R. 
Co. V. Tompkins. 

U.S.—Velsicol Corp. v. Hyman, D.C. 
Colo., 103 P.Supp. 863. 

(2) In action for declaratory judg¬ 
ment as to rights in inventions and 
for damages where plaintiff was hired 
in New Jersey where he worked and 
where the inventions In controversy 
were made, there was no question of 
conflict of laws, where the New Jer- 
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sey cases disclosed that New Jersey 
would apply the law as set out in 
federal cases. 

U.S.—Marshall v. Colgrate-Palmolive- 
Peet Co., C.A.Del., 175 P.2d 216. 

(3) In action in federal district 
court in Connecticut by former em¬ 
ployer having: plant located in Rhode 
Island, against former employee to 
enforce agreement, which was exe¬ 
cuted in Rhode Island, and whereby 
former employee assigned his inven¬ 
tions and improvements to former 
employer, court would apply Rhode 
Island law in determining validity 
and elf ect of agreement. 

U.S.—Universal Winding Co. v. 
Clarke, D.C.Conn., 108 F.Supp. 829. 

(4) Employee's covenant to assign 
to corporate employer all inventions 
discovered by employee in connection 
with employer’s business would be 
strictly construed against employer 
and according to law In Pennsylvania 
in view of fact that the contract was 
executed in Pennsylvania. 

U.S.—Hirshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 106 F.Supp. 
694, affirmed, C.A., 203 F.2d 279, cer¬ 
tiorari denied 74 S.Ct 106, 346 U.S. 
866, 98 L.Ed. 376. 

Agreement not to compete 

Where branch manager of Dela¬ 
ware company in St. Louis, Missouri, 
entered into an employment contract 
providing that manager was not to 
engage in a competitive business in 
a designated area within three years 
after leaving company’s employ, 
which contract by its terms was not 
to be effective until approved by 
company's executive officers at plant 
in Michigan, and contract was valid 
under law of Missouri and invalid as 
contrary to public policy under law 
of Michigan, federal district court in 
Missouri would apply Missouri law, 
since governmental interest of Mis¬ 
souri in maintaining uniformity in 
enforcement of such contracts actu¬ 
ally performed in the state out¬ 
weighed any governmental interest 
of Michigan. 

U.S.—Holland Furnace Co. v. Con- 
nelley, D.C.Mo., 48 F.Supp. 643. 

Movie aotor 

In diversity case involving alleged 
contracts between motion picture stu¬ 
dio and actor for production of photo¬ 
plays, law relating to contract, its 
interpretation, and policy it embodied 
was California state law, especially 
in view of fact that under specific 
provisions of California law contract 
for services of artist was exempt 
from general provision of Califor¬ 
nia law forbidding specifle perform¬ 
ance of contract for personal serv¬ 
ices. 

U.S.—Paramount Pictures Corp. v. 
Holden. D.C.CaL, 166 F.Supp. 684. 


of state of perfoxmanoe applies 

U.S.—Eckhart v. Plastic Film Corp., 
D.C.Conn., 129 F.Supp. 277. 

10. U.S.—Wells Fargo Bank & Un¬ 
ion Trust Co. V. Titus, D.C.Tex., 41 
F.Supp. 171. 

In re Merrill & Baker, N.T., 186 
F. 812, 108 C.C.A. 390. 

26 C.J. p 853 note 81 [a]. 

Oo&straotion of wrlUag 
Question whether the Instrument 
executed in South Carolina was a 
guaranty was required to be deter¬ 
mined by South Carolina law. 

U.S.—^Hudepohl Brewing Co. v. Ban¬ 
nister, D.C.S.C., 46 F.Supp. 201. 
Oonstructloa of gnaraaty 
U.S.—In re Merrill & Baker, N.Y., 
186 F. 812, 108 C.C.A. 390. 
flKipuIatioA ae to state law 

Where suit against surety on gov¬ 
ernment contractor’s bond was not 
brought on the bond or under the 
Heard Act, but on an independent 
undertaking of guaranty running di¬ 
rectly to plaintiff and providing that 
“situs of this guaranty is New Jer¬ 
sey and shall be construed under 
the laws of said state,” the case was 
governed, not by the federal rule, 
but by the New Jersey law permit¬ 
ting a laborer or materialman to 
apply payments from contractor to 
a general account even when he has 
knowledge of source of payments 
made to him. 

U.S.—First Camden Nat. Bank & 
Trust Co. V. Aetna Cas. & Surety 
Co., D.C.N.J., 43 F.Supp. 696, af¬ 
firmed, C.C.A., 132 P.2d 114, certio¬ 
rari denied Aetna Cas. & Surety 
Co. V. First Camden Nat. Bank & 
Trust Co., 63 S.Ct. 1157, 319 U.S. 
749, 87 L.Ed. 1704. 

10.5 U.S.—Chicago & N. W. Ry. Co. 
V. Chicago Packaged Fuel Co., C.A. 
Ill., 196 F.2d 407, certiorari denied 
73 S.Ct. 39, 344 U.S. 832, 97 L.Ed. 
648. 

Smoke v. Turner Const. Co., D.C. 
Del., 54 F.Supp. 369. 

11 . Constraotion of contract of 
suretyship 

U.S.—^Union Indemnity Co. V. Lang, 
C.C.A.Cal., 71 F.2d 901. 

Bights accrued prior to state deci¬ 
sion 

Fact that decision Involving ques¬ 
tion of obligation of obligors on sure¬ 
ty bond filed by foreign compensa¬ 
tion Insurer was not handed down 
until more than five years subsequent 
to execution of such a bond by de¬ 
fendant surety did not prevent deci¬ 
sion from being controlling. 

U.S.—Home Indemnity Co. of New 
York V. O’Brien, C.C.A.Mich., 104 
F.2d 413. 

Absence of state decision 

Circuit court of appeals must hold, 
in accordance with doctrine announced 
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in federal courts, that equity of sure¬ 
ty on bond of one contracting with 
state of South Dakota to construct 
highway in amount of percentage re¬ 
tained by state under contract is su¬ 
perior to that of bank, to which con¬ 
tractor assigned deferred contract 
payments as security for loan of 
moneys used in payment of claims 
against contractor, in absence of 
South Dakota supreme court deci¬ 
sion on such matter or relevant South 
Dakota statutes other than one mere¬ 
ly recognizing surety’s right of sub¬ 
rogation for reimbursement. 

U.S.—Seaboard Surety Co. v. First 
Nat. Bank & Trust Co. in Sioux 
Falls, C.C.A.S.D., 121 F.2d 288. 

12. U.S.—Frazier v. Sims Motor 
Transport Lines, C.A.Ill., 196 F.2d 
914—Peerless Weighing & Vending 
Mach. Corporation v. Internation¬ 
al Ticket Scale Corporation, C.C. 
A.Del., 126 P.2d 239. 

Betting aside release 

Whether release could be set aside 
for mutual ml.stake must be deter¬ 
mined from state laws and decisions. 
U.S.—Montgomery Ward & Co. v. 
Callahan, C.C.A.Kan., 127 F.2d 32— 
Tulsa City Lines v. Mains, C.C.A. 
Okl., 107 P.2d 377. 

Iiaw of state where acoident ooeur- 
red 

In personal Injury action arising 
out of automobile collision occurring 
in North Carolina, wherein corporate 
defendant’s defense was predicated 
on instruments by which plaintiff 
discharged driver of corporate de¬ 
fendant’s vehicle from all liability 
because of collision, federal district 
court for North Carolina would con¬ 
strue such Instruments in accord¬ 
ance with North Carolina law, not¬ 
withstanding fact that Instruments 
had been executed in another state. 
U.S.—Shapiro v. Embassy Dairy, Inc., 
D.C.N.Y., 112 F.Supp. 696. 

13. U.S.—Commercial Inv. Trust Co. 
V. Minon, C.C.A.Pa., 104 F.2d 765. 

In re Stein, D.C.Pa.. 17 F.Supp. 
687. 

Sale or bailmeat 

U.S.—In re Ballard, D.C.Tex., 279 
P. 674—In re Heckathorn, D.C.Pa., 
144 F. 499. 

Provision liuitiiLg amonat of liabil¬ 
ity for loss 

In diversity action in federal dis¬ 
trict court in New York by Penn¬ 
sylvania insurance company and by 
owners of insured fur coat, who were 
residents of Maryland, against New 
York corporation for loss of coat aft¬ 
er it had been delivered to New York 
corporation for storage, repairs, clean¬ 
ing, and glazing, the internal sub¬ 
stantive law of contracts of New 
York governed question whether full 
value of coat could be recovered or 
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whether recovery was limited to val¬ 
uation stated in storage receipt for 
the coat. 

U.S.—Fire Ass’n of Philadelphia v. 
Saks & Co., D.C.N.T., 125 F.Supp. 
874, affirmed, C.A., 223 F.2d 822. 
What law applies 

Where contract of release falls 
to expressly designate the laws to 
control It, it is presumed to have 
been made in contemplation of, and 
hence, to bo governed by, the laws 
of the state that created or gave rise 
to the right thereby released. 

U.S.—Western Newspaper Union v. 
Woodward, D.C.Mo., 133 F.Supp. 17. 

14. U.S.—Speaker v. Keating, C.C.A. 
N.Y.. 122 F.2d 706. 

▼alldlty 

Where decedent, resident of Ten¬ 
nessee, at time of paralytic stroke, 
told nephew to get box in basement 
and take it home, validity of gift of 
contents of box was controlled by 
Tennessee law. 

U.S.—Slusmeyer v. Slusmeyer, D.C. 
Ky., 99 F.Supp. 484, affirmed, C.A., 
Clark v. Slusmeyer, 200 F.2d 659. 
Tatar vivos gifts are included with¬ 
in the scope of the decision of the 
United States Supreme Court in Erie 
R. Co. V. Tompkins that in federal 
courts, except in matters governed 
by Federal Constitution or by act of 
Congress, the law to be applied in 
any case is the law of the state. 
U.S.—Provident Mut. Life Ina Co. 
of Philadelphia v. Bennett, D.C. 
Iowa, 68 F.Supp. 72. 

14.5 U.S.—Kelly v. Kosuga, Ill., 79 
S.Ct. 429, 358 U.S. 811, 3 L.Ed.2d 
54. 

15. U.S.—Service Conveyor Co. v. 
Shatterproof Glass Corp., C.A.Mlch., 
219 F.2d 583—Reliance Cooperage 
Corp. v. Treat. C.A.Ark., 196 F.2d 
977—Ryan v. Spaniol, C.A.Okl., 193 
F.2d 551—M. W. Kellogg Co. v. 
Standard Steel Fabricating Co., C. 
A.Okl., 189 F.2d 629—Moundrldge 
Milling Co. V. Cream of Wheat 
Corporation, C.C.A.Kan., 105 F.2d 
366—Rachlin v. Llbby-Owens-Pord 
Glass Co.. C.C.A.N.Y., 96 F.2d 597. 

Parks-Cramer Co. v. Mathews 
Cotton Mills, D.C.S.C., 36 F.Supp. 
236. 

Conditional or absolata sola 

U.S.—In re Nader. D.C.Mich., 276 P. 
123, reversed on other grounds, C. 
C.A., Petition of National Cash 
Register Co., 283 F. 742. 

Validity 

U.S.—Dooley v. Pease, Ill., 21 S.Ct. 
329, 180 C.S. 126. 45 L.Ed. 457. 

In re lienselman, C.C.A.Ohlo, 79 
F.2d 738. 


Validity of sale 

U.S.—Ryan v. Spaniol, C.A.Okl., 193 
F.2d 551. 

Xiiahillty for Injury to property 

U.S.—Gahimer v. Vlrglnia-Carollna 
Chemical Corp., C.A.Ind., 241 F.2d 
836. 

Minrose Hat Co. v. Gabriel, D.C. 
N.J., 149 F.Supp. 908. 

IilabiUty for personal injuries 

U S.—O’Donnell v. Geneva Metal 
Wheel Co., C.A.Ohio, 190 P.2d 59. 

Solomon v. White Motor Co., D. 
C.Pa., 153 F.Supp. 917—Bankers 
Indem. In.M. Co. v. Frigldaire Sales 
Corp., D.C.Mo., 113 F.Supp. 405— 
Higbce V. Giant Food Shopping Cen¬ 
ter, D.C.Va., 106 F.Supp. 586—Mc¬ 
Cloud V. Leavitt Corp., D.C.lll., 79 
F.Supp. 286. 

Bights of bona fide pnroliaser 

U.S.—Sullivan Co. v. Wells, D.C.Neb., 
89 F.Supp. .317. 

Parol evidence nxle 

In action between Illinois resident 
and Delaware corporation on sales 
contract made in Illinois to be per¬ 
formed in Michigan, federal district 
court sitting in New York was re¬ 
quired to apply New York rule as to 
parol evidence where there was a 
conflict of law, under which parol 
evidence rule was substantive law 
to be determined by law of Illinois, 
where contract was made, In matters 
bearing on execution. Interpretation, 
and validity. 

U.S.—Stolteben v. General Foods 
Corp., D.C.N.y., 79 F.Supp. 228. 

Provision relieving seller from lia- 
bUity 

Whether a provision relieving seller 
from liability encompasses seller’s 
own negligence was governed, in case 
of Iowa contract, by Iowa law. 

U.S.—Fire Ass’n of Philadelphia v. 
Allis Chalmers Mfg. Co., D.C.Iowa, 
129 F.Supp. 335. 

What law applies 

(1) In diversity case, court follows 
conflicts rules of courts of state 
wherein it sits. 

U.S.—Plotnlck V. Pennsylvania 

Smelting & Refining Co., C.A.Pa., 
194 F.2d 869. 

(2) Law of state where contract 
was made and was to be performed 
applies. 

U.S.—In re Gotham Silver Co., D.C. 
N.Y., 91 F.Supp. 620. 

(3) Law of state of performance 
applies. 

U.S.—^Woods V. Parsons, D.C.Neb., 7 
F.R.D. 628. 

(4) Law of California governs con¬ 
tract which became effective by sell¬ 
er’s acceptance in such state of pur¬ 
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chase order from corporation domi¬ 
ciled in another state. 

U.S.—Commander Door, Inc. v. Duns- 
muir Lumber Co., C.A.Cal., 197 
F.2d 613. 

(5) Where contract of sale was to 
be performed and was performed In 
Arkansas, the law of Arkansas deter¬ 
mined the nature, obligation, and ef¬ 
fect of contract, even though the 
contract was made outside of Ar¬ 
kansas. 

U.S.—Great Atlantic & Pacific Tea 
Co. V. Smith, D.C.Ark., 76 F.Supp. 
166, affirmed, C.A., 170 F.2d 474. 

(6) Where agreement for sale of 
tires was executed, delivered, and 
performed in California, California 
law governed determination whether 
agreement was a sale and when, If 
at all, it became effective. 

U.S.—Samson Tire & Rubber Corp. 
v. Rogan, C.C.A.Cal., 136 F.2d 345. 
certiorari denied 64 S.Ct. 81, 320 
U.S. 770, 88 L.Ed. 460, and. C.C.A., 
motion granted 140 F.2d 457. 

(7) The rights of the parties un¬ 
der contract made in Louisiana for 
the sale of dirt moving machinery 
.situated there but shipped to buyer in 
California was governed by Louisi¬ 
ana law. 

U.S.—Brown v. D. W. Winkelman 
Co., C.A.Miss., 197 F.2d 695. 

(8) Contracts for sale of cattle, 
made and to be performed in New 
Mexico, were governed by New Mexi¬ 
co law. 

U.S.—Kaufmann v. Baldridge, C.C.A. 
N.M., 162 F.2d 793. 

(9) Where bolts were to be deliv¬ 
ered f. o. b. at buyer’s factory in 
Michigan subject to final inspection, 
the contract should be construed and 
the rights and liabilities of the par¬ 
ties determined in accordance with 
the laws of that .state. 

U.S.—Reed & Prince Mfg. Co. v. Lear, 
Inc., D.C.Mich., 78 F.Supp. 394, af¬ 
firmed, C.A., 174 F.2d 208. 

(10) Where purchase and sale of 
steel and receipt of money paid for 
steel took place in New York City, 
contract rights would be determined 
under laws of New York. 

U.S.—Sult V. Leonard, D.C.N.C., 117 

F.Supp. 463. 

(11) Pennsylvania law applied to 
interpretation of contract for sale 
of tractors by Pennsylvania corpora¬ 
tion to Kentucky buyer, 

U.S.—Martin Jessee Motors v. Head¬ 
ing Co., D.C.Pa., 87 F.Supp. 318, 
affirmed, C.A.. 181 F.2d 766. 

16. U.S.—Keeler v. Goodman, C.C.A. 
Miss., 296 F. 909. 
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rarities and actions for the breach 
recording of instruments,and 

Chattel mortsrasre or oondltloaal sale 

U.S.—In re E. M. Newton & Co., Ark., 
163 F. 841, 83 C.C.A. 23, affirmed 29 
S.Ct. 614, 214 U.S. 279, 63 KEd. 997. 

Cooper V. Michigan Artificial Ice 
Products Co., D.C.Mich., 1 F.Supp. 
741, affirmed, C.C.A.,Westerlin & 
Campbell Co. v. Chapman, 61 F.2d 
1046, certiorari denied Westerlln 
& Campbell Co. v. Michigan Arti¬ 
ficial Ice Products Co., 63 S.Ct. 400, 
288 U.S. 608, 77 L.Ed. 983. 
Ooojdgnxnsat or oondltional sals 
U.S.—Kemp-Booth Co. v. Calvin, C. 

C.A.Wash., 84 P.2d 377. 
l^sass or conditional sals 
U.S.—In re Sheets Printing & Mfg. 
Co., D.C.Ohio, 136 F. 989, reversed 
on other grounds Unitype Co. v. 
Long, 149 F. 196, 79 C.C.A. 164, 
setting aside affirmance in 143 F. 
316, 74 C.C.A. 463. 

▼alidity of conditional sales 
U.S.—United Const. Co. v. Milam, C. 

C. A.Ky., 124 F.2d 670—Smith v. 
Bucyrus Co., C.C.A.Ala., 31 F.2d 
514. 

In re Burke, D.C.Ga., 168 F. 994. 
25 C.J. p 857 note 42. 

Oonstmotion of conditional sales 
U.S.—In re Stein, D.C.Pa., 17 F.Supp. 
687. 

Construction of conditional sales stat. 
ute 

U.S.—Cummlngs-Landau Laundry 
Machinery Oo. v. Alderman, C.A. 
Conn., 212 F.2d 342—Brunswick- 
Balke-Collender Co. v. Thomas, C.C. 
A.Conn., 161 P.2d 892—Medical 
Tower Corporation v. Otis Elevator 
Co., CC.A.Pa., 104 F.2d 133—Air 
Equipment Corporation v. Rubber- 
craft Corporation, C.C.A.Conn., 79 
F.2d 521. 

Aoknowlsdgxnsnt 

U.S.—In re R & B Construction Co., 

D. C.Conn., 7 F.Supp. 733, affirmed, 
C.C.A., 72 F.2d 1019. 

Becordation 

U.S.—Fisch V. Steingold, C.C.A.Va., 
79 F.2d 448. 

25 C.J. p 857 note 42. 

Insolvent buyer 

Where conditional sale contract 
was executed and property was de¬ 
livered in Illinois, seller’s contention 
that buyer was insolvent at date of 
sale and that, therefore, contract was 
voidable for fraud, and that seller 
had a right to rescind, was required 
to be determined in accordance with 
the law of Illinois. 

U.S.—United Const. Co. v. Milam, C. 
C.A.Ky., 124 F.2d 670, certiorari 
denied 63 S.Ct. 33, 317 U.S. 642, 87 
L.Ed. 617. 

16.5 U.S.—Cudahy Packing Co. v. 
Narzisenfeld, C.C.A.N.Y., 3 P.2d 667. 
Gladiola Biscuit Co. v. Southern 


thereof,16-5 the I frauds.^* 
the statute of I 

Ice Co., D.C.Tex., 163 F.Supp. 670 
—Green v. Equitable Powder Mfg. 
Co., D.C.Ark., 95 F.Supp. 127--Es- 
beco Distilling Corporation v. Ow- 
ings Mills Distillery, D.C.Md., 48 
F.Supp. 380. 

Privity of oontmot 

U.S.—Green v. Equitable Powder 
Mfg. Co., D.C.Ark., 95 F.Supp. 127. 
Biability for porsonal injnrles 
U.S.—Pierce v. Ford Motor Co., C.A. 
Va., 190 P.2d 910, certiorari denied 
72 S.Ct. 178, 342 U.S. 887, 96 L.Ed. 
666—Moran v. Pittsburgh-Des 

Moines Steel Co., C.C.A.Pa., 166 
P.2d 908, certiorari denied 68 S.Ct. 
1616, 334 U.S. 846, 92 L.Ed. 1770 
—Mannsz v. Macwhyte Co., C.C.A. 
Pa., 165 F.2d 446. 

Biabillty of manufacturer to retail¬ 
er’s customer 

U.S.—Black, Sivalls & Bryson v. 
Shondell, C.A.Mo., 174 F.2d 687. 

Patron of restaurant 

In action by patron against res¬ 
taurateur for breach of implied war¬ 
ranty of fitness in connection with 
food served by restaurateur, where 
jurisdiction of federal district court 
was based on diversity of citizen¬ 
ship, law of state in which food was 
served was applicable. 

U.S.—Amdal v. F. W. Woolworth Co., 
D.C.Iowa, 84 F.Supp. 667. 

What law governs 

(1) Where jurisdiction of action 
brought in Pennsylvania for breach 
of warranty was based on diversity 
of citizenship, court was required to 
apply the rule of conflict of laws ap¬ 
plicable in Pennsylvania. 

U.S.—Victorson v. Albert M. Green 
Hosiery Mills, Inc., C.A.Pa., 202 F. 
2d 717—Consolidated Fi.sherles Co. 
v. Fairbanks, Morse & Co., C.A.Pa., 
193 F.2d 957—Texas Motorcoaches 

V. A. C. F. Motors Co., C.C.A.Pa., 
154 F.2d 91. 

Shafer v. Reo Motors, Inc., D.C. 
Pa., 108 F.Supp. 669, affirmed, C.A., 
205 F.2d 685. 

(2) Law of state where contract 
was made governs. 

U.S.—Hunter-Wilson Distilling Co. v. 
Foust Distilling Co., C.A.Pa., 181 
F.2d 543. 

(3) In buyer’s action for breach 
of warranty, where part of whi.sky 
was purchased under contract made 
in Maryland and rest of whisky was 
purchased In Maryland through ware¬ 
house receipts, Maryland law gov¬ 
erned. 

X7.S.—Bsbeco Di.stilling Corp. v. Ow- 
ings Mills Distillery, D.C.Md., 43 
F.Supp. 380. 

Deoislott prior to Erie v. Tompkins 

In determining whether Texas sell¬ 
er of food impliedly warrants fitness 
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for human consumption, federal dis¬ 
trict court in Texas was required to 
ascertain and apply Texas law as de¬ 
clared by courts of Texas, notwith¬ 
standing decision of circuit court of 
appeals rendered before Erie R. R. 
Co. v. Tompkins was decided, refusing 
to follow Texas decision. 

U.S.—Harmon v. S. H. Kress & Co., 
D.C.Tex., 78 F.Supp. 962. 

17. U.S.—General Motors Accept¬ 

ance Corporation v. Kline, C.C.A. 
Wash., 78 F.2d 618, certiorari de¬ 
nied Kline v. General Motors Ac¬ 
ceptance Corporation, 66 S.Ct. 381. 
296 U.S. 666, 80 L.Ed. 466—In re 
Cunningham, C.C.A.N.C., 64 F.2d 

296—Firestone Tire & Rubber Co. 

V. Cross, C.C.A.S.C., 17 F.2d 417— 
Industrial Finance Corporation v. 
Capplemann, C.C.A.S.C., 284 F. 8. 

Neb.—Burke v. Fredcrickson, 268 N. 

W. 348, 131 Neb. 648. 

26 C.J. p 841, note 27, p 857, note 10. 

18. U.S.—De Wolf V. Rabaud, N.Y., 
1 Pet. 476, 7 L.Ed. 227. 

Dancigor Oil & Refining Co. v. 
Burroughs, C.C.A.Okl., 76 F.2d 855, 
certiorari denied 56 S.Ct. 915, 295 U. 
S. 758, 79 L.Ed. 3 700—U. S. v. 
Mitchell, C.C.A.Ill., 74 F.2d 571— 
Midland Steel Sales Co. v. Wnter- 
loo Gasoline Engine Co., C.C.A. 
Iowa, 9 F.2d 260—Howell v. Wlt- 
man-Schwartz Corporation, C.C.A. 
Pa., 7 F.2d 513—Swiss Oil Corpora¬ 
tion V. Eastern Gulf Oil Co., C.C.A. 
Ky., 297 F. 28. 

Chrysler Corp. v. Clark Climate 
Control Co., D.C.Wls., 70 F Supp. 
739, afllrmcd, C.C.A., Chrysler Corp. 
V. Clark. 168 F.2d 879. 

25 C.J. p 857 note 53. 

Fact that statute of frauds is re¬ 
garded as procedural does not pre¬ 
vent its applicability in federal 
court action see infra § 190. 

Zaterpretatloa. of statute by state 

courts i.s controlling. 

U.S.—Lee v. Jenkins Bros., D.C.Conn., 
166 F.Supp. 858—Kuffler v. List, D. 

C. N.Y., 144 F.Supp. 776—Chrysler 
Corp. V. Clark Climate Control Co., 

D. C.Wis., 76 F.Supp. 739, affirmed, 
C.C.A., Chrysler Corp. v. Clark, 168 
F.2d 879. 

Construction of memorandum 

In determining in a diversity case, 
whether memorandum of agreement 
executed in New York State was en¬ 
forceable under New York statute of 
frauds, federal court would follow 
New York principle that an interpre¬ 
tation is to be avoided which would 
make a nullity of a bona fide arm’s- 
length commercial transaction not 
contrary to public policy. 

U.S.—A. M. Webb & Co. v. Robert P. 
Miller Co., C.A.Pa., 176 F.2d 678. 
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§ 189(4). -Torts 

The federal courts have applied state law as to state- 
created actions for torts. 

In accordance with the rule that state law governs 


FEDERAL COURTS § 189(4) 

as to State-created actions, the federal courts have 
applied state law as to liability for negligence or 
torts.i® In accordance with the general rule, stated 
supra § 168, where federal jurisdiction is based on 


What law Rovaras 

(1) Law of the state In which the 
federal court sits determines wheth¬ 
er the local statute of frauds or the 
statute of frauds of the state wherein 
the contract was made applies. 

U.S.—Smith V. Onyx Oil & Chemical 
Co.. C.A.Del.. 218 F.2d 104. 

Canister Co. v. National Can 
Corp., D.C.Del., 63 F.Supp. 361. mo¬ 
tion denied 64 F.Supp. 808. appeal 
dismissed. C.C.A., 163 F.2d 683. 

(2) Where courts of state in which 
federal court sits regard statute of 
frauds as procedural and as applica¬ 
ble to out-of-state contracts, federal 
court must do likewise. 

U.S.—Macias v. Klein. C.A.Pa.. 203 
F.2d 206. certiorari denied Macias 

V. Oakland Truck Sales. 74 S.Ct. 47, 
346 U.S. 827, 98 L.Ed. 352. 

(3) Where Jurisdiction was predi¬ 
cated on diversity of citizenship, the 
federal court would look to tin* law 
of the state where It sat to test the 
validity of defendant’s contention 
that alleged agreement was nudum 
pactum and that it was void under 
the statute of frauds. 

^j.S._Kossick V. United Fruit Co., D. 

C.N.Y., 166 F.Supp. 571. 

(4) New York statute of frauds 
was controlling with respect to oral 
agreement made In New York for 
performance of services. 

U.S—Tiubeii.stein v. Klevcn, D.C. 
Mass . 163 F.Supp. 237. 


(5) AVherc broker did not obligate 
him.self to And a purchaser for oil 
and gas leases, and oral contract be¬ 
tween broker and defendant did not 
result until broker found a pur<*has- 
■er ready, able, and willing to purchase 
leases at price authorized by defend¬ 
ant, validity of contract under stat¬ 
ute of frauds would be determined 
by law of state where purchaser was 
found and in which purchaser agreed 
to accept offer, and not law of state 
where defendant resided. 

XT.S.— Woolley v. Bishop. C.A.N.M., 
180 F.2d 188. 

19. U.S.— Bittner v. Little, C.A.Pa.. 

*>70 F 2d 286—Krieger v. Owner- 
ship Corp.. C.A.N.J.. 270 F.2d 265 
—Wong v. Swier, C.A.Wash., 267 
F2d 749—Reitan v. Travelers In- 
dem. Co., C.A.Wis.. 267 F.2d 66— 
Blue Ridge Rural Elec. Co-op., Inc. 
v. Byrd. C.A.S.C., 264 F.2d 689— 
Sheptur v. Proctor & Gamble Dis¬ 
tributing Co., C.A.Mich., 261 F.2d 
221—Manetti v. Evans Const. Co., 
C A Pa 259 F.2d 367—Boynton v. 
Ryan, C.A.Pa.. 257 P.2d 70—War¬ 
ner V. Lieberman, C.A.Wis., 253 F. 
2d 99» certiorari denied 78 S.Ct. 


1361, 357 U.S. 920, 2 L.Ed.2d 1364 
—Larkin v. May Dept. Stores Co.. 
C.A.Pa., 260 F.2d 948—Lebeck v. 
William A. Jarvis. Inc., C.A.Pa., 
250 P.2d 285—Munzenmayer v. Lit 
Bros., Inc., C.A.Pa., 248 P.2d 946— 
Wood V. Gas Service Co., C.A.Mo., 
245 F.2d 653. certiorari denied 78 
S.Ct. 151, 355 U.S. 885, 2 L.Ed.2d 
114, rehearing denied 78 S.Ct. 340, 
356 U.S. 920, 2 L.Ed.2d 281—Ho¬ 
bart v. O’Brien, C.A.Mass., 243 F.2d 
735, certiorari denied 78 S.Ct. 42. 
355 U.S. 830, 2 L.Ed.2d 42. rehear¬ 
ing denied 78 S.Ct. 139, 355 U.S. 879, 
2 LEd.2d 110—Hrabak v. Madison 
Gas & Elec. Co., C.A.Wis., 240 F.2d 
472—E. L. Parmer & Co. v. Hooks. 
C.A.Okl., 239 F.2d 547, certiorari 
denied 77 S.Ct. 669, 353 U.S. 911, 1 
L.Ed.2d 666—^Wallace v. Knapp- 
Monarch Co., C.A.Mo.. 234 F.2d 853 
— Sullivan V. Shell Oil Co., C.A. 
Cal.. 234 P.2d 733, certiorari denied 
77 S.Ct. 221, 362 U.S. 925. 1 L.Ed.2d 
160—Burns v. Yanos, C.A.Pa., 232 
F.2d 929—King.ston v. McGrath, C. 
A.Idaho, 232 F.2d 495, 54 A.L.R.2d 
267—Sagesser v. Sears, Roebuck & 
Co., C.A.Fla.. 230 F.2d 806—U. S. 
v. Marshall, C.A.Idaho, 230 P.2d 183 
—Southern Ry. Co. v. Jones, C.A. 
Tenn.. 228 F,2d 303—Dunn v. Kan¬ 
sas Gas & Elec. Co., C.A.Kan., 227 
F.2d 939—^Fredericks v. American 
Export Lines, C.A.N.Y.. 227 F.2d 
450, certiorari denied 76 S.Ct. 475, 
350 U.S. 989, 100 L.Ed. 855—Stand¬ 
ard Conveyor Co. v. Scott, C.A.Mo., 
221 F.2d 460, certiorari denied 76 
S.Ct 62. 350 U.S. 830, 100 L.Ed. 741 
—McNaughton v. New York ('ent. 
H. Co.. C.A.Ind.. 220 F.2d 835— 
Hltchings v. Albemarle Ho.spital, 
C.A.N.C., 220 P.2d 716—De Michiel 
v. General Crushed Stone Co., C.A. 
Pa., 218 F.2d 186—Churchill v. 
Southern Pac. Co., C.A.Cal., 216 F. 
2d 667—Employers’ Liability As- 
sur. Corp. v. Youghiogheny & Ohio 
Coal Co.. C.A.Minn., 214 F.2d 418— 
De Eugenio v. Allis-Chalmers Mfg. 
Co., CA.N.J., 210 F.2d 409—Burch- 
am v. J. P. Stevens & Co., C.A Va., 
209 F.2d 35—Koch v. Chicago & N. 

W. Ry. Co., C.A.I11., 208 F.2d 152— 
Lukehart v, Gleason, C.A.Iowa, 207 
F.2d 529—Feglea Const. Co. v. Mc¬ 
Laughlin Const. Co., C.A.Mont., 206 
P.2d 637—Petermichl v. Chicago & 
N. W. Ry. Co., C.A.I11., 205 F.2d 434, 
certiorari denied 74 S.Ct. 276, 346 

U. S. 916, 98 L.Ed. 411—De Husson 

V. Hearst Corp.. C.A.Wis.. 204 F.2d 
234—Goings v. Hardware Mut. Cas. 
Co., C.A.La., 201 F.2d 887—City of 
Lubbock, Tex. v. Green, C.A.Tex., 
201 F.2d 146—^Des Isles v. Evans, C. 
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A.Fla.. 200 F.2d 614—Hopkins V. G. 
I. Du Pont De Nemours & Co., C.A. 
Pa.. 199 P.2d 930—McGunegill v. 
Chesapeake & O. Ry. Co., C.A.Ind., 
199 F.2d 302—KiefCer v. Blue Seal 
Chemical Co., C.A.N.J., 196 F.2d 614 
—Chesapeake & O. Ry. Co. v. Jeter, 
C.A.Va., 196 P.2d 175—Wild v. At¬ 
lantic Refining Co., C.A.Pa., 195 
P.2d 151, certiorari denied 73 S.Ct. 
92, 344 U.S. 867, 97 L.Ed. 665— 
Roberts v. De Stefano, C.A.Conn., 
190 P.2d 55—Standard Brands v. 
Bateman. C.A.Mo., 184 P.2d 1002, 
certiorari denied 71 S.Ct. 606, 340 

U. S. 942, 96 L.Ed. 679, and 71 S.Ct. 
606, 340 U.S. 942. 95 L.Ed. 679— 
Vrooman v. Beech Aircraft Corp., 
C.A.Kan., 183 F.2d 479—Green v. 
Reading Co., C.A.Pa., 180 F.2d 149 
—Schmidt V. U. S., C.A.Kan., 179 
P.2d 724, certiorari denied 70 S.Ct. 
1007, 339 U.S. 986, 94 L.Ed. 1388— 
Ford Motor Co. v. Bradley Transp. 
Co.. C.A.Mich., 174 F.2d 192—Leeds 

V. Sun-Ray Drug Co, C.A.Pa.. 173 
F.2d 666—Coop v. Williamson, C.A. 
Tenn., 173 P.2d 313—Ramsel v. 
Ring, C.A.Mo., 173 P.2d 41—Union 
Pac. R. Co. V. Blank, C.C.A.Neb., 
167 F.2d 291—Keene Lumber Co. v. 
Lcventhal, C.C.A.Mass., 165 P.2d 
815—Newman v. Zinn, C.C.A.N.J., 
164 F.2d 558—Knox v. Ingalls Ship¬ 
building Corp., C.C.A.Miss., 158 F.2d 
973—Hill V. Baltimore & O. R. Co., 
C.C.A.Tll., 163 F.2d 91, certiorari de¬ 
nied 66 S.Ct. 1123, 328 U.S. 849. 90 
L.Ed. 1622—Reinhardt v. Weyer- 
haeu.ser Timber Co., C.C.A.Or., 144 
F.2d 278—Laxton v. Hatzcl & Bueh- 
ler. C.C.AMich., 142 F.2d 913—Sig¬ 
nal Mountain Portland Cement Co. 
v. Brown, C.C.A.Tenn., 141 F.2d 471 
—Gum, Inc., v. Gumakers of Amer¬ 
ica, C.C.A.Pa., 136 F.2d 967—Myers 
V. Pacific Greyhound Lines, C.C.A. 
N.M., 134 F.2d 467—^Montgomery 
Ward & Co. v. Callahan, C.C.A.Kan., 
127 F.2d 32—Armstrong v. Alliance 
Trust Co., C.C.A.Miss., 126 F.2d 164 
—Boyle V. Ward, C.C.A.Pa., 125 F. 
2d 672—Kenower v. Hotels Statler 
Co., C.C.A.Mich., 124 P.2d 658— 
Sears, Roebuck & Co. v. Marhenke, 
C.C.A.Cal., 121 F.2d 598—Vale v. 
Indiana County Theaters Co., C.C. 
A.Pa., 120 P.2d 495—^American Steel 
& Wire Co. v. Sieraski, C.C.A.Ohio, 
119 F.2d 709—Brinegar v. Green, 
C.C.A.Iowa, 117 F.2d 316—Crockett 
V. U. S., C.C.A.W.Va., 116 F.2d 646, 
certiorari denied 62 S.Ct. 57, 314 
U.S. 619, 86 L.Ed. 498—Crockett v. 
McElroy, C.C.A.W.Va., 116 F.2d 646, 
certiorari denied 62 S.Ct. 57. 314 
U.S. 619, 86 L.Ed. 498—Cochran v. 
M & M Transp. Co„ C.C.A.R.I.. 112 
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diversity of citizenship, the federal court will fol- ) low the choice of law rules of the courts of the state 


F.2d 241—Liggrett & Myers Tobacco 
Co. V. De Lape, C.C.A.CaL, 109 F.2d 
598—^Abbott v. Railway Express 
Agency, C.C.A.Md., 108 F.2d 671— 
Ray V. City of New York, C.C.A. 
N.T., 108 F.2d 170—^Demers v. Rail¬ 
way Express Agency, C.C.A.Mass., 
108 P,2d 107—Zentz v. Buchman, 
C.C.A,Pa., 103 F.2d 850—^Montgom¬ 
ery Ward & Co. V. Snuggins, C.C.A. 
Minn., 103 F.2d 458—^Kansas Gas & 
Electric Co. v. Evans, C.C.A.Kan., 
100 F.2d 549, certiorari denied 
Evans v. Kansas Gas & Electric 
Co., 59 S.Ct. 790. 306 U.S. 665, 83 
L..Ed. 1061—Luhman v. Hoover, C. 
C.A.Mich., 100 F.2d 127—Hagan & 
Cushing Co. v. Washington Water 
Power Co., C.C.A.Idaho, 99 F.2d 614 
—Maty V. Grasselli Chemical Co., 
C.C.A.N.J., 98 P.2d 877—Brabham 
V. State of Mississippi, for Use of 
Smith, C.C.A.Miss., 97 P.2d 251, cer¬ 
tiorari denied State of Mississippi 
for Use of Smith v. Brabham, 69 
S.Ct. 103, 306 U.S. 636, 83 L.Ed. 
409—Boston & M. R. R. v. Breslin, 
C.C.A.N.H., 80 F.2d 749, 103 A.L. 

R. 695, certiorari denied Breslin v. 
Boston & M. R. R., 56 S.Ct. 590, 297 
U.S. 716, 80 L.Ed. 1000—Kehoe v. 
Central Park Amusement Co., C.C. 
A.Pa., 52 F.2d 916—^Western Union 
Telegraph Co. v. Kirby, C.C.A.Pa., 
37 F.3d 480—United Shoe Ma¬ 
chinery Corporation v. Paine, C.C.A. 
N.H., 26 P.2d 694, 58 A.L.R. 1398— 
Delaware & H. Co. v. Nahas, C.C.A. 
Pa., 14 P.2d 56. 

Ortiz V. Greyhound Corp., D.C. 
Md., 175 F.Supp. 14—Dearing v. 
Ferrell, D.C.Ark., 165 F.Supp. 508 
—^Moore v. Order Minor Conventu¬ 
als, D.C.N.C., 164 F.Supp. 711—Wil- 
chek V. Chaney, D.C.N.J., 163 F. 
Supp. 199—^Altrichter v. Shell Oil 
Co., D.C.Minn., 161 F.Supp. 46— 
Burns v. N & L Realty Corp., D.C. 
Pa., 160 F.Supp. 203—Seyfer v. 
Gateway Baking Co., D.C.Ark,, 159 
F.Supp. 167—Roth V. Greyhound 
Corp., D.C.Pa., 149 F.Supp. 454— 
Daniels v. Allegheny County, D.C. 
Pa., 145 F.Supp. 358—^Preece v. 
Baur, D.C.Idaho, 143 F.Supp. 804— 
Brunner v. Minneapolis, St. P, & S. 

S. M. R. Co., D.C.Wis., 139 F.Supp. 
424-^Railing v. Case, D.C.W.Va., 
131 F.Supp. 764—^Jeffrey v. Whit¬ 
worth College, D.CWash., 128 F. 
Supp. 219—Jenkins v. Great Atlan¬ 
tic & Pacific Tea Co., D.C.Md., 128 
F.Supp. 169—^Baker v. Mueller, D. 
C.Wis., 127 F.Supp. 722, aflarmed, C. 
A,, 222 F.2d 18*0—^Margosian v. U., 
S. Airlines, D.CJJ^.T., 127 F.Supp.' 
464—Rhodes v. Barnet (No. 1), D.j 

C. N.T., 117 F.Supp. 312-4^etchfef v.i 
Sheet Metal Workers* Intern. Ajss*n, 

D. C.Ark., 115 F.Supp. 802^Insur-: 
ance Co. of North Amerida v. Saltz- 
man, D.C.Ark., Ill F.Supp, 6(9(4—^ 


Huffstettler v. Lion Oil Co., D.C. 
Ark.. 110 F.Supp. 222, affirmed, C. 
A., 208 F.2d 549—Buxton v. Mid¬ 
western Ins. Co., D.C.La., 102 F. 
Supp. 600—Abastillas v. Atlantic 
Union College, D.C.Mass., 95 F. 
Supp. 974—McFadden v. Baltimore 
& O. R. Co„ D.C.Pa., 95 F.Supp. 
255—Green v. Equitable Powder 
Mfg. Co., D.C.Ark.. 94 F.Supp. 126 
—Strika v. Holland America Line, 
D.C.N.T., 90 F.Supp. 634, affirmed, 

C. A., Strika v. Netherlands Minis¬ 
try of Traffic, D.C.N.T., 185 F.2d 
555, certiorari denied Netherlands 
Ministry of Traffic v. Strika, 71 S. 
Ct. 614, 341 U.S. 904, 95 L.Ed. 1343 
—Guidry v. J. Ray McDermott Co., 

D. C.La., 89 F.Supp. 60—Healey v. 
City of Wilkes-Barre, Luzerne 
County, Pa., D.C.Pa., 83 F.Supp. 53 
—Baltimore & O. R. Co. v. Halchak, 
D.C.Pa., 71 F.Supp. 224—Stafford v. 
Roadway Transit Co., D.C.Pa., 70 F. 
Supp. 655, motion refused 73 F. 
Supp. 458, affirmed in part and re¬ 
versed in part on other grounds, 

C. C.A.. 165 F.2d 920—Remick Music 
Corp. V. American Tobacco Co., D.C. 
N.Y„ 57 F.Supp. 475—Simmons v. 
Simmons, D.C.S.C., 41 F.Supp. 645— 
Southern Counties Ice Co. v. RKO 
Radio Pictures, D.C.Cal., 39 F. 
Supp. 157—^Ketcham v. New York 
World’s Fair 1939, D.C.N.Y., 34 
F.Supp. 657, affirmed, C.C.A., 119 
F.2d 422—Taudte v, Snellenburg, 

D. C.Pa., 34 F.Supp. 115—Caldwell 
V. Sears-Roebuck & Co., D.C., 31 F. 
Supp. 888—^Mau v. Rio Grande Oil, 
D.C.CUal., 28 F.Supp. 846—Schopp v. 
Muller Dairies, D.C.N.Y., 26 F.Supp. 
60—Francis v. Humphrey, D.C.Ill., 
25 F.Supp. 1—Randolph v. Great 
Atlantic & Pacific Tea Co., D.C.Pa., 
2 F.Supp. 462, affirmed, C.C.A., 
Great Atlantic & Pacific Tea Co. v. 
Randolph, 64 P.2d 247. 

Hartford Acc. & Indem. Co. v. 
Levitt & Sons, Inc., D.C.Pa., 24 F.R. 
D. 230—Lee v. Walworth Co., D.C. 

N. Y., 1 F.R.D. 669. 

D.C.—^Jonathan Woodner Co. v. Math¬ 
er. 210 F.2d 868, 93 U.S-App.D.C. 
234, certiorari denied Mather v. 
Jonathan Woodner Co., 75 S.Ct. 39, 
348 U.S. 824, 99 L.Ed. 660. 

25 C.J. p 865 note 14. 

IfTovel claims 

Federal courts are the least appro¬ 
priate of judicial forums for staking 
out new claims in the substantive 
law of torts, since constitutional con¬ 
siderations require national deference 
to stAte ascendency in that area. 

U.,S .—Bale System v.* General Tele- 
radio, D.C.N.Y., 105 F.Supp. 746. 

lUahl^ty of charitable corpQratioiL 
U^S.—Hooteh y. Ciyil Air Patrol; D. 

O. Wis., 161 F: Supp. 478—HinrrwMU v. 

8^ mSupp. 2— 
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Ellsworth V. Brattleboro Retreat, 
D.C.Vt, 68 F.Supp. 706. 

Xiiahility of hospital 
U.S.—Martucci v. Brooklyn Children’s 
Aid Soc., C.C.A.N.Y., 103 F.2d 252. 

Ellsworth V. Brattleboro Retreat, 
D.C.Vt., 68 F.Supp. 706. 

Injury to unhom cliild 
Texas decisions that no cause of 
action arises for injuries to an un¬ 
born child were binding on federal 
courts in a diversity of citizenship 
case. 

U.S.—Turknett v. Keaton, C.A.Tex., 
266 F.2d 672. 

Blasting 

U.S.—^Republic Steel Corp. v. Peoples, 
C.A.Ala., 217 F.2d 236. 

Britton v. Harrison Const. Co., D. 
C.W.Va., 87 F.Supp. 405. 

Theatre patron 

U.S.—^Wright V. Paramount-Richards 
Theatres. D.C.La., 97 F.Supp. 833. 
reversed on other grounds, C.A., 
198 F.2d 303. 

Hotel guest 

U.S.—Hotel Dempsey Co. v. Teel, C.C. 
A.Ga., 128 F.2d 673. 

Survival of action 

U.S.—Railing v. Case, D.C.W.Va., 131 
F.Supp. 764. 

Abatement on death of tort-feasor 

(1) Whether actions for wrongful 
injury or death abate on the death 
of the tort-feasor is conflict of law 
question and in deciding it court is 
bound to apply the conflict of law 
rules obtaining in the state in which 
the court sits. 

U.S.—^Wallan v. Rankin, C.A.CaI., 173 
F.2d 488. 

(2) Where plaintiff was injured in 
New York through negligence of an 
employee of decedent, a resident of 
Vermont, plaintiff's right to recover 
for alleged injury and hia right to 
recover after death of decedent were 
governed by New York law, but meth¬ 
od of recovery from decedent’s es¬ 
tate was governed by Vermont law, 
U.S.—Dombrowski v. Dunn, D.C,Vt., 

69 F.Supp. 42. 

Child’s suit against parent 

(1) In diversity case involving 
right of child to recover against es¬ 
tate of deceased father for father’s 
negligence occurring in Pennsylvania, 
federal court in Pennsylvania was 
required to apply Pennsylvania case 
law. 

U.S.—Davis V. Smith, C.A.Pa., 253 F. 
2d 286. 

(2) Whether unernanclpated child 
had right to sue mother for injuries 
sfistained in automobile accident de¬ 
pended o^ la^y of pjac^, Where S'Ceir 
dent occurred, i 

P.C,—Villaret v. Villaret,. 169 F.2d 

, 677,8^ ir.B:Ai>p.p4v^X^ ' 
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in which it and under such choice, will | occurred. 


usually apply the law of the place 

Breach of trust 

U.S.—JEtna CJasualty & Surety Co. v. 
Onlrfkill Nat. Bank & Trust Co., C. 

C. A.N.Y., 102 F.2d 527. 

Absence of state decision 

Fedoral rule holding- that there can 
be no indemnity in favor of a tort- 
fea.sor sued for or compelled to pay 
damages, as against one whose fault 
is of equal grade and similar in char¬ 
acter, would be applied by federal 
district court in action arising in 
Pennsylvania, where no Pennsylvania 
authority in conflict with federal rule 
was found. 

U.S.-—Delano v. Ives, D.CPa., 40 P. 

Supp. 072. 

Business torts 

U.S.—Smith V. Dravo Corp„ C.A.H1., 
202 P.2d .‘{09—Smyth Sales v. Pe¬ 
troleum Ihv'it Ha Power Co„ C.C.A. 
N.J., 128 l'\2d 697—^Armstrong v. 
Alliance Trust Co., C.O.A.Miss„ 126 
F.2d 164. 

Remick Music Corp. v. American 
Tobacco Co., D-C-N-.T., 67 F.Supp. 
475. 

Bntry to remove telephone 

In determining whether telephone 
company committed a trespass in en¬ 
tering subscriber’s South Carolina 
apartment and removing telephone 
instrument therefrom after subscrib¬ 
er had failed to pay the charges duo, 
the federal district court in South 
Carolina Is bound by the adjudicated 
canes in South Carolina, 

U.S.—I'late V. Southern Bell Tel. & 
Tel, Co., D.C.S.C., 98 F.Supp, 366. 
Illegal confinement 

Where o-scapoe from New York 
mental in.stitution brought action in 
federal co\irt against director of in¬ 
stitution for civil liability for Illegal 
confinement, right to recover damag¬ 
es would be determined under New 
York law. 

U.S.—Miller v. Director, Middletown 
State Hospital, Middletown. N, T., 

D. (^.N.Y., 146 F.Supp. 674. aflirraed, 
C.A., 243 F.2d 527. 

liability of ownev of dog 
U.S.—^55arek v. Fredericks, C.C.A.Pa., 
138 F.2d 689. 

Attractive uuisaiaoe 
U.S.—Kansas City Southern By. Co. 
V. McDaniel, aC,A.Ark., 181 F.2d 
89. 

3LgJS U.S.—^Hablas v. Armour & Co., 
C.A.K.D,, 270 F.2d 71—Oarpini v. 
Pittsburgh ^ Welrton Bus Co., C. 
A.Pa., 216 F.2d 404—^omao v. A. 
F. DeSanno Son, Inc., OA-Pa., 
209 F.2d 544—Sanders v. Glenshaw 
Class Co., eXAPa., 204 F.2d 436, 
certiorari denied 74 S,Ot, 278, 846 
U.S. 918, 98 D.Hid, 411—Kiefifer v. 
Blue Seal Chemical CO., C,A.N.jr., 
196 F.2d 614—Trowbridge V. Abra- 


where the tort | 

sive Co. of Philadelphia, O.A.Pa., 
190 F.2d 825—^Diesbourg v. Hazel- 
Atlas Glass Co., C.A.Pa., 176 F. 
2cf 410—Moran v. Pittsburgh-Des 
Moines Steel Co., C.C.A.Pa., 166 P. 
2d 908, certiorari denied 68 S.Ct. 
1516, 334 U.S. 846, 92 L.Ed, 1770— 
Hassenplug v. Victor Lynn Lines, 
C.C.A.Pa., 163 F.2d 828—^Lachman 
V. Pennsylvania Greyhound Lines, 

C. C.A.Va., 160 P.2d 496—Smyth 
Sales V. Petroleum Heat & Power 
Co., C.C.A.N.J., 128 F.2d 697—Boyle 
V. Ward, C.C.APa., 126 F.2d 672. 

Dorney v. Dairymen’s League Co¬ 
op. Ass'n, D.C.N.J., 149 F.Supp. 615 
—Insurance Research Service v. 
Associates Finance Corp., D.C. 
Tenn., 134 F.Supp. 54—Conry v. 
Baltimore & O. R. Co., D.C.Pa., 112 
F.Supp. 252, afHrmed, C.A., 209 F. 
2d 422—^Wells v. Simonds Abrasive 
Co., D.C.Pa., 1*02 F.Supp. 519, af¬ 
firmed, C.A., 195 P.2d 814, affirmed 
73 S.Ct. 856, 345 U.S. 614, 97 L.Ed. 
1211—^Kilian v. Stackpole Sons, 
Inc., D.O.Pa., 98 F.Supp. 600—Gro- 
bengieser v. Clearfield Cheese Co., 

D. C.Pa., 94 F.Supp. 402—Moran v. 
Pittsburgh-Des Moines Steel Co., 
D.C.Pa., 86 F.Supp. 266, reversed on 
other grounds, C.A., 183 F.2d 467— 
Houston v. Escott, D.CDel., 85 P. 
Supp. 59—^Kelly v. Loe^s Inc., D.C. 
Mass., 76 F.Supp. 473—Carpenter 
V. Rohm «fe Haas Co., D.C.Del., 75 
F.Supp, 732, affirmed, C.A., 170 F.2d 
146, certiorari denied 69 S.Ct. 490, 
336 U.S. 904, 93 L.Ed. 1069, rehear¬ 
ing denied 69 S.Ct. 654, 336 U.S. 929, 
93 L.Ed. 1090, rehearing denied 69 
S,Ct. 1152, 387 U.S. 921, 93 L.Ed. 
1730—Tademy v. Scott, D.C.Ga., 68 
F.Supp, 666, modified on other 
gi'ounds, C.C,A,, 167 F.2d 826. 

Joinder of insurer 
Under South Carolina law, the law 
of North Carolina is applicable to 
cause of action arising in North Car¬ 
olina by virtue of motor vehicle col¬ 
lision therein, and governs the ques¬ 
tion of whether defendant’s liability 
insurer can be joined in an action 
against defendant. 

U.S.—^Leppard v, Jordan’s Truck 
Line, D.C.S.C., 110 F.Supp. 811. 

Public policy 

Foreign law will not, under the 
doctrine of comity, be enforced in 
the courts of a state in which a 
cause of action in tort arises, if law 
of the foreign state is contrary to 
public policy of the state in which 
the cause of action arises. 

U.S,—Magee v. McNany, D.C.Fa., 10 
f;e.D. 6. 

PvoceduarsI mattaxs 

(1) Where action for accidental 
death in Ohio was brought in federal 
court in Pennsylvania* Pennsylvania 
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conflict of laws rules determining 
whether a given question is to be 
characterized as substantive, with 
reference to the foreign law, or pro¬ 
cedural with reference to law of the 
forum, was controlling. 

U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co.. C.C.A.Pa., 166 F. 
2d 908, certiorari denied 68 S.Ct. 
1616, 334 U.S. 846, 92 L.Ed. 1770. 

(2) Where action was brought in 
federal court sitting in Pennsylvania 
for injuries arising out of alleged ex¬ 
plosion in Maryland of bottle of beer 
sold to plaintiff by defendant brew¬ 
ery, the law of Maryland, the place 
where the accident happened, would 
be applied to determine the substan¬ 
tive rights of the party, but the is¬ 
sue as to quantum of proof necessa¬ 
ry to take case to jury, being pro¬ 
cedural rather than substantive, 
would be decided in accordance with 
the law of Pennsylvania. 

U.S.—^Ryan v. Adam Scheldt Brewing 
Co., C.A.Pa.. 197 F.2d 614. 

(3) In action in federal court in 
Pennsylvania for accidental death in 
Ohio, although Ohio rules with re¬ 
spect to causation controlled, method 
of proving causal connection as well 
as negligent acts was controlled by 
Pennsylvania rules. 

U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., C.C,A.Pa., 166 F. 
2d 908, certiorari denied 68 S.Ct, 
1616, 334 U.S. 346, 92 L.Ed. 1770. 

Place of injury 

Where alleged wrong occurred out¬ 
side state, federal district court ap¬ 
plied conflict of laws, rule of state, 
that law of place where injuries 
were sustained determined existence 
of right of action for wrongful death. 
U.S.—Supine v. Compagnie Nationale 
Air France, D.O.N.y., 100 F.Supp. 
214. 

19.4 U.S.—Franks v. Groendyke 
Transport, O.A.Kan., 229 F.2d 731. 
—Sylvania Elec. Products v. Bark¬ 
er, aA.Mass., 2.28 P.2d 842, certio¬ 
rari denied 76 S.Ct. 475, 360 U.S. 
988, 100 L.Ed. 864—Allen v. Keck, 
CA..MO., 212 F.2d 426-—Redding v. 
Long-Bell Lumber Co., C.A.Iowa, 
207 F.2d 371—Conversions & Sur¬ 
veys, Inc, V, Roach, O.A,Mass., 204 
F.2d 499—-Clain v. City of Burling¬ 
ton, C.A.Vt., 202 F.2d 532—Lang v. 
Rogney, C.A.Minn., 201 P.2d 88— 
Capital Transp. Co. v. Armour & 
Co., CA-Ark., 200 P.2d 722—Myles 
V. Philadelphia Transp. Co., C.A. 
Pa., 189 F,2d. 1014—Capital Transp. 
Co. V, Compton, O.A.Ark., 187 F.2d 
844 —O'Brien v. Public Service Taxi 
Co., C.A.Pa., 178 F.2d 211—Dies- 
bourg V. Hazel-Atlas Glass Co., C. 
A.Fa., 176 F.2d 410—^Frantz v. Gen¬ 
eral Motors Corp., CJV,Pa.. 176 F.2d 
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80—Turner County, S. D. v. Miller, 
C.A.S.C., 170 F.2d 820, certiorari 
denied 69 S.Ct. 656, 336 U.S. 925, 
93 L.Ed. 1087—Brown v. Dorney 
Park Coaster Co., C.C.A.Pa., 167 P. 
2d 433—Moran v. Plttsburgrh-Des 
Moines Steel Co.. C.C.A.Pa.. 166 F. 
2d 908, certiorari denied 68 S.Ct. 
1616, 334 U.S. 846, 92 L..Ed. 1770— 
Kocher v. Creston Transfer Co., C. 

C. A.Pa., 166 P.2d 680—Meyonberg 
V. Pennsylvania K. Co., C.C.A.N.J,, 
166 P.2d 60—Hassenplug v. Victor 
Lynn Lines, C.C.A.Pa., 163 P.2d 828 
—Rickman v. E. I. Du Pont De 
Nemours & Co.. C.C.A.Okl., 167 P.2d 
837—Reeves v. Philadelphia Im¬ 
port Co.. C.C.A.Pa., 150 P.2d 854— 
Mateas v. Fred Harvey, C.C.A.Cal., 
146 P.2d 989—Dawson v. McWil¬ 
liams, C.C.A.Tex.. 146 F.2d 38— 
Westland Oil Co. v. Firestone Tire 
& Rubber Co., C.C.A.N.D., 143 F.2d 
326—Warlich v. Miller, C.C.A.Pa., 
141 F.2d 168—^Vancouver Book & 
Stationery Co. v. L. C. Smith & 
Corona Typewriters. C.C.A.Or., 138 
P.2d 636, certiorari denied 64 S.Ct. 
780. 321 U.S. 786, 88 L.Ed. 1077— 
Hornstein v. Kramer Bros. Freight 
Lines, C.C.A.Pa., 133 P.2d 148— 
Kansas City Southern Ry. Co. v. 
McDaniel, C.C.A.Ark., 131 P.2d 89— 
Devine v, Pollard, C.C.A.Ala., 123 
P.2d 962. 

Nesbitt V. Allied Mut. Cas. Co., 

D. C.Minn., 138 F.Supp. 732—Funk 

V. Peoples Natural Gas Co., D.C. 
Pa., 137 F.Supp. 626—Keller Cres¬ 
cent Printing & Engraving Co. v. 
Rosen, D.C.Pa., 136 F.Supp. 22— 
Niblo V. Central West Oil Corp., D. 
C.lnd., 128 F.Supp. 121—Leppard 
V. Jordan’s Truck Line, D.C.N.C., 
116 F.Supp. 130—Nicolls v. Scran¬ 
ton Club, D.C.Pa., Ill F.Supp. 145, 
reversed on other grounds, C.A., 
208 F.2d 874—Leppard v. Jordan’s 
Truck Line, D.C.S.C., 110 F.Supp. 
811—Sanders v. Glenshaw Glass 
Co., D.C.Pa., 108 F.Supp. 628, af¬ 
firmed, C.A., 204 F.2d 436, certio¬ 
rari denied 74 S.Ct. 278, 346 U.S. 
916, 98 L.Ed. 411—Hidalgo v. Fi¬ 
delity & Cas. Co. of N. Y., D.C.La,, 
104 F.Supp. 230, afilrmed, C.A., 205 
P.2d 834—Grobengleser v. Clear¬ 
field Cheese Co., D.C.Pa., 94 F.Supp. 
402—^Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 F. 
Supp. 265, reversed on other 
grounds, C.A., 183 F.2d 467—Wil¬ 
liams v. Oklahoma Tire & Supply 
Co., D.C.Ark., 86 F.Supp. 260, re¬ 
versed on other grounds, C.A., 181 
P.2d 676—The West Point, D.C.Va., 
71 F.Supp. 206—Stafford v. Road¬ 
way Transit Co., D.C.Pa., 70 F. 
Supp. 655, motion refused 73 F. 
Supp. 468. affirmed in part and re¬ 
versed in part on other grounds, C. 
C.A., 166 F.2d 920—Bauman v. 


Aluminum Co. of America, D.C.N. 

T., 58 F.Supp. 160. 

Magee v. McNany, D.C.Pa., 10 F. 

R. D. 6—Cox V. Kroger Co., D.Ctlll., 
9 F.R.D. 78—Goodard v. Shasta S. 

S. Co., D.C.N.Y., 9 F.R.D. 12—Tom- 
ko V. City Bank Farmers Trust 
Co., D.C.N.Y., 3 F.R.D. 31. 

D.C.—Kas V. Gllkerson. 199 P.2d 398, 
91 U.S.App.D.a 163. 

**lbooiis delicti*’ is where accident 
occurred and where Injuries sued for 
were inflicted, as distinguished from 
place of incipient negligence. 

U.S.—^Anderson v. Linton, C.A.I11., 
178 F.2d 304. 

Lex loci controls the substantial 
aspects of torts and governs as to all 
matters going to the basis of the 
right of the action itself. 

U.S.—Gentry v. Jett, D.C.Ark., 173 F. 
Supp. 722. 

Bridge coaneotlag states 

Where accidental death occurred 
on eastern extremity of bridge in 
Illinois crossing Mississippi river 
between Illinois and Iowa, the sub¬ 
stantive rights of the parties were 
controlled by the law of Illinois. 
U.S.—Jacobowltz v. Thomson, C.C.A. 
N.Y., 141 F.2d 72. 

Tort liability for breach of contract 

Whether elevator company’s 
breach of its private contract with 
retail store corporation by negligent 
re-cabling, and subsequent service 
and inspection, of one of such corpo¬ 
ration’s passenger elevators, gave 
rise to ex delicto cause of action by 
store corporation against elevator 
company for tort, must be deter¬ 
mined In accordance with law of 
state wherein such corporation’s 
claim for resulting damages ac¬ 
crued. 

U.S.—Harzfeld’s Inc. v. Otis Elevator 
Co., D.C.MO., 114 F.Supp. 480. 

Bcgligcncc in construction 

Where alleged negligent fabrica¬ 
tion and construction of trailer hitch 
occurred in Illinois but injuries 
caused thereby were sustained in an 
automobile accident in Iowa, appel¬ 
late court would apply the law of 
Iowa in determining the manufactur¬ 
er’s liability. 

U.S.—Anderson v. Linton, C.A.I11., 
178 F.2d 304. 

19.6 U.S.—Whittington v. Moore 
McCormack Lines, C.A,N.Y., 196 F 
2d 295, certiorari denied 73 S.Ct. 
106, 344 U.S. 866, 97 L.Ed. 671. re¬ 
hearing denied 73 S.Ct. 211, 344 U. 
S. 894, 97 L.Ed. 691—Pacific Tele¬ 
phone & Telegraph Co. v. White, 
C.C.A.Or., 104 F.2d 923. 

Hopper v. Ross, D.C.La., 123 F. 
Supp. 371, affirmed, C.A., 228 F.2d 
622. 


Liability of employer 
U.S.—Elder v. Dixie Greyhound 
Lines, C.C.A.Mo., 168 F.2d 200. 

Law of state where assault was com¬ 
mitted controls. 

U.S.—Dove V. Lowden, D.C.Mo., 47 
F.Supp. 546. 

19.8 U.S.—Baird v. Aluminum Seal 
Co., C.A.Pa., 260 F.2d 696. 

19.10 U.S.—Smith v. Fontana, D.C. 
N.Y., 48 F.Supp. 56. 

19.18 U.S.—City Messenger of Hol¬ 
lywood V. City Bonded Messenger 
Service, Inc., C.A.I11., 254 F.2d 531, 
certiorari denied 79 S.Ct. 45, 368 

U. S. 827, 3 L.Ed.2d 66—Dublnsky 
Realty Co. v. Lortz, C.C.A.Mo., 129 
F.2d 669—Smyth Sales v. Petrole¬ 
um Heat & Power Co., C.C.A.N.J., 
128 P.2d 697. 

Israel v. Alexander, D.C.N.Y., 60 
F.Supp. 1007—Oxnard Theatres v. 
Paramount Pictures, D.C.Cal., 24 F. 
Supp. 44. 

19.14 U.S.—Beauharnais v. Pitts¬ 
burgh Courier Pub. Co., C.A.lIl, 24 3 
F.2d 705—Spanel v. Peglor, C.C A. 
Ill., 160 F.2d 619, 171 A.L.R. 699— 
Pullman Standard Car Mfg. Co. v. 
Local Union No. 2928 of TJnitod 
Steelworkers of America, C.C.A.111., 
152 F.2d 493—Grant v. Reader’s 
Digest Ass’n, C.C.A.N.Y. 151 F.2d 
733, certiorari denied 66 SCH. 492, 
326 U.S. 797, 90 L.Ed, 485—Swee¬ 
ney V. Philadelphia Record Co., C. 
C.A.Pa., 126 F.2d 63—Campbell v. 
Willmark Service System. ('' C.A. 
Pa., 123 F.2d 204—Sweeney v. 
Schenectady Union I*ub. Co , C C A. 
N.Y., 122 F.2d 288. affirmed Sche¬ 
nectady Union Pub. Co. v. Sweeney, 
62 S.Ct. 1031, 316 U.S. 642, 86 L.Ed. 
1727, petition denied 62 S.Ct. 1266, 
316 U.S. 710, 86 L.Ed. 1776, motion 
denied 62 S.Ct. 1288—Lee v. Can¬ 
non Mills Co., C.C.A.N.C., 107 F.2d 
109—Vaughan v. News Leader Co., 

C. C.A.Va., 105 F.2d 360. 

l>yer v. MacDougall. D.C.N.Y., 93 
F.Supp. 484—Simpson v. Oil Tran.s- 
fer Corp., D.C.N.Y., 75 F.Supp. 819 
—Huber v. Rebay, D.C.N.Y., 60 F. 
Supp. 10—Curley v. Curtis Pub. 
Co., D.C.Mass., 48 F.Supp. 27— 
Sweeney v. Caller-Times Pub. Co., 

D. C.Tex., 41 F.Supp. 163—Sweeney 

V. Capital News Pub. Co., D.C.Ida- 
ho, 37 F.Supp. 366. 

Whether article wae libelous per 
se was required to be determined by 
state law. 

U.S.—Sweeney v. Anderson, C.C.A. 
Kan., 129 F.2d 756—Sweeney v. 
Philadelphia Record Co., C.C.A.Pa., 
126 F.2d 63. 

Survival of action for defamation 

U.S.—Thompson v. Curtis Pub. Co., 
C.A.Pa., 193 F.2d 953. 
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Toleg'rani 

Where telegrams on which libel 
action was based were transmitted 
and delivered within a city in South 
Carolina, in disposing of telegraph 
company’s motion to dismiss, court 
was governed by law of South Caro¬ 
lina rather than by Communications 
Act. 

U.S.—Lesesne v. Willingham, D.C.S. 
C., 83 F.Supp. 918. 

PrirUegs 

U.S.—Preveden v. Creation Fraternal 
Union of America, D.C.Pa., 98 F. 
Supp. 784. 

Badlo broadcast 

U.S.—Dale System v. General Tele¬ 
radio, D.C.N.Y., 105 F.Supp. 745. 

Motion picture script 

In libel action in Massachu.setts 
by resident of Massachusetts against 
Delaware corporation, California law 
was applicable to transaction in 
count relating solely to motion pic¬ 
ture script shown only in Califor¬ 
nia. 

U.S.—Kelly v. Loew’s Inc., D.C.Mass., 
76 F.Supp. 473. 

Jm9,w of state where libel was pub- 
lished applies 

U.S.—A. B. C. Needlecraft Co. v. Dun 
& Bradstreet, Inc., C.A.N.Y., 246 
F.2d 775—Reynolds v. Pegler, C.A. 
N.Y., 223 F,2d 429, certiorari de¬ 
nied 76 S.Ct. 80, 350 U.S. 846, 100 
L.Ed. 754—Rose v. Indianapolis 
Newspapers, C.A.Ind., 213 F.2d 227 
—Lair V. Christian Restoration 
Ass’n, C.A.Iowa, 207 F.2d 378— 
Marshall v. National T’olice Ga¬ 
zette Corp., C.A.MO., 195 F.2d 993 
—Watson V. Cannon Shoe Co., C. 

C. A.Miss., 165 F.2d 311. 

Insull V. New York World-Tele¬ 
gram Corp., D.C.Ill., 172 F.Supp. 
615—Professional & Business Men’s 
Life Ins. Co. v. Bankers Life Co., 

D. C.Mont., 163 F.Supp. 274—Pulver- 
mann v. A. S. Abell Co., D.C.Md., 
131 F.Supp. 617, aflirmed, C.A., 228 
F.2d 797—Gang v. Hughes, D.C. 
Cal., Ill F.Supp. 27—American 
Newspaper Guild v. Mackinnon, D. 
C.Utah, 108 F.Supp. 312—Wright v. 
R. K. O. Radio Pictures, D.C.Mass., 
65 F.Supp. 639. 

Multi-State publications 

(1) In libel action against publish¬ 
ers of magazine, with an internation¬ 
al circulation, federal court was re¬ 
quired to apply law of state in which 
suit was brought to cause of action 
arising in that state and the law of 
the places, if any, where cau.ses of 
action accrued with reference to crea¬ 
tion of substantive rights, 

U.S.—Hartmann v. Time, Inc., C.C.A. 
Pa., 166 F.2d 127, 1 A.L.R.2d 370, 
certiorari denied 68 S.Ct. 1495, 334 
U.S. 838, 92 L.Ed. 1763. 


(2) In Illinois diversity case in¬ 
volving alleged libel by a national 
magazine, Illinois law alone governs 
rights of parties. 

U.S.—Crosby v. Time, Inc., C.A.Ill., 

264 F.2d 927. 

(3) Where there was a multi-state 
publication of magazine article which 
allegedly invaded plaintiff’s right of 
privacy, the law of plaintiff’s domi¬ 
cile, which was Oklahoma, was appli¬ 
cable in federal district court in Con¬ 
necticut for definition of the applica¬ 
ble law. 

U.S.—Hazlltt V. Fawcett Publications, 

Inc., D.C.Conn., 116 F.Supp. 538. 

(4) In libel action in federal dis¬ 
trict court in Connecticut by Connect¬ 
icut corporation, which did most of 
its business in Connecticut, New 
York, Massachusetts, Rhode Island, 
and New Jersey, against corpora¬ 
tion’s competitor and magazine pub¬ 
lisher which prepared allegedly libel¬ 
ous magazine article in New York 
and printed article in Illinois, Penn¬ 
sylvania, and California and caused 
reprint of article to be made in an¬ 
other magazine in New Hampshire, 
Ohio and foreign countries and which 
caused summary of article to be 
broadcast over radio station having 
transmitter in New Jersey the libel 
law of Connecticut was applicable. 
U.S.—Dale System, Inc. v. Time, Inc., 

D.C.Conn., 116 F.Supp. 627. 

(6) In view of fact that by ac¬ 
cepted tort law principles, a plaintiff 
has a right of recovery for libel in 
each state of a multistate publica¬ 
tion, complaints by sales personnel 
of corporate department store alleg¬ 
ing that they had been libelled by 
publication stating that corporation 
employed persons engaged in immor¬ 
al and unlawful acts, including prosti¬ 
tution, would not be dismissed on 
motion, if such sales personnel had 
cause of action in any state in which 
offending publication was distributed 
to the public. 

U.S.—Nelman-Marcus v. Lait, D.C.N. 

Y., 13 F.R.D. 311. 

(6) In a libel action against maga¬ 
zine publl.sher for publication of an 
article alleged to have injured plain¬ 
tiffs’ reputation, where plalntllTs were 
an individual resident in Missouri 
and a corporation incorporated and 
doing business in Missouri, and 
where magazine circulated in Mis¬ 
souri, the law of Missouri applied 
to that part, at least, of the damages 
that arose in Missouri. 

U.S.—Brayton v. Crowell-Collier Pub. 

Co., D.C.N.Y., 12 F.R.D. 326. 

(7) In action in New York federal 
district court by a citizen of Virginia 
against a New York newspaper, which 
had a large circulation in Virginia 
and other states, for libel, where 
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plaintiff was not a person of promi¬ 
nence and was not known outside Vir¬ 
ginia, ruling on admissibility of evi¬ 
dence on assumption that only dam¬ 
ages were suffered in Virginia, and 
application of Virginia law under 
New York rule that the lex loci delic¬ 
ti governs torts committed elsewhere 
was not error. 

U.S.—Mattox v. News Syndicate Co., 

C. A.N.Y., 176 F.2d 897, 12 A.L.R.2d 
988, certiorari denied 70 S.Ct. 100, 
338 U.S. 858, 94 L.Ed. 525. 

(8) A libel action brought against 
publisher of newspaper published in 
Illinois which had a wide circula¬ 
tion in Indiana county in which plain¬ 
tiff resided was controlled by laws 
of Indiana. 

IT.S.--Estlll V. Hearst Pub. Co., C.A. 
111., 186 F.2d 1017. 

19.16 U.S.—Chicago Great Western 
Ry. Co. V. Robinson, C.A.Mo., 243 
F.2d 389—Leggett v. Montgomery 
Ward & Co., C.A.Wyo., 178 F.2d 
436—Leonard v. George, C.A.S.C., 
178 F.2d 312, certiorari denied 70 
S.Ct. 1000, 339 U.S. 966, 94 L.Ed. 
1374—Van Sant v. American Exp. 
Co., C.A.Pa., 169 F.2d 366. 

Alexander v. Alexander, D.C.S.C., 
140 F.Supp. 926—Biggans v. Hajo- 
ca Corp., D.C.Pa., 94 F.Supp. 593. 
affirmed, C.A., 186 F.2d 982—French 
V. U. S. Fidelity & Guaranty Co., 

D. C.N.J., 88 F.Supp. 714—Smith v. 
Fontana, D.C.N.Y., 48 F.Supp. 55— 
Sunkist Drinks v. California Fruit 
Growers Exchange, D.C.N.Y., 26 F. 
Supp. 400. 

19.18 U.S.—Hunt v. Bradshaw, C.A. 
N.C., 261 F.2d 103—Brown v. Moore, 

C. A.Pa., 247 F.2d 711, certiorari de¬ 
nied 78 S.Ct. 148, 356 U.S. 882, 2 L. 
Ed.2d 112—Ayers v. Parry, C.A.N. 
J., 192 F.2d 181, certiorari denied 

72 S.Ct. 1081, 343 U.S. 980, 96 L.Ed. 
1371, rehearing denied 73 S.Ct. 49, 
344 U.S. 849, 97 L.Ed. 660, rehear¬ 
ing denied 73 S.Ct. 337, 344 U.S. 
916, 97 L.Ed. 707, rehearing denied 

73 S.Ct. 941, 345 U.S. 961, 97 L.Ed. 
1381. 

McHugh v. Audet, D.C.Pa., 72 F, 
Supp. 394. 

19.30 U.S.—Signal Mountain Port¬ 
land Cement Co. v. Brown, C.C.A. 
Tenn., 141 F.2d 471. 

Fish V. Hanna Coal & Ore Corp., 

D. C.Minn., 164 F.Supp. 870. 

Publio nuisance 

Individual’s right to damages from 
public nuisance is determinable by 
law of state where realty involved is 
located. 

U.S.—Sullivan v. American Mfg. Co. 
of Massachusetts, C.C.A.S.C., 33 F. 
2d 690. 

Oontinuing nuisance 

Determination of the question 
whether erection and operation of 
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proposed petroleum refinery on island 
in Narragransett Bay within state of 
Rhode Island would constitute a con- 
tinuingr nuisance to owners of homes 
located in the vicinity must be deter¬ 
mined by resort to Rhode Island law. 
U.S.—Commerce Oil Refining Corp. 

V. Miner, D.C.R.I., 170 F.Supp. 396. 
19^ U.S.—Picking v. Pennsylvania 

R. Co., C.C.A.Pa., 161 F.2d 240. re¬ 
hearing denied 152 F.2d 763. 

19.24 U.S.—Jenkins v. Dell Pub. Co., 

C. A.Pa., 261 F.2d 447, certiorari de¬ 
nied 78 S.Ct. 1362. 367 U.S. 921, 2 L. 
Ed.2d 1365—Leverton v. Curtis Pub. 
Co., C.A.Pa., 192 F.2d 974. 

Oommoa-law aotlcm 

A cause of action for invasion of 
right of privacy, based on the com¬ 
mon law as interpreted by the South 
Carolina supreme court, requires the 
same burden and is subject to the 
same defenses in the federal court as 
in the state court; it accrues and 
comes to an end when local law so 
declares; and where local law quali¬ 
fies or abridges it the federal court 
must follow suit. 

U.S.—Frith v. Associated Press, D.C. 

S. C., 176 F.Supp. 671. 

Tuhllo policy of state of New York 
was applicable, in suit brought In 
federal district court in New York 
on diversity of citizenship, seeking 
compensatory damages for television 
program, in which defendant had a 
one minute commercial, reenacting 
plaintiff’s robbery of a bank for which 
he was convicted. 

U.S.—Miller v. American Tobacco Co., 

D. C.N.Y., IBS F.Supp. 48. 

Choice of law 

In diversity case in California fed¬ 
eral court between California plain¬ 
tiff and Delaware defendant for inva¬ 
sion of privacy by publication of 
photograph taken in California, court 
would apply the law of California as 
to the right of privacy, even though 
magazine in which the picture ap¬ 
peared was published in Pennsylva¬ 
nia. 

U.S.—Samuel v. Curtis Pub. Co., D.C. 

Cal., 122 F.Supp. 327. 

19JI6 U.S.—Schell v. Ford Motor Co., 
C.A.Mass., 270 F.2d 384—B. F. 
Goodrich Co. v. Hammond, C.A. 
Kan., 269 F.2d 601—Yoham v. Rose- 
cliff Realty Co., C.A.N.J., 267 F.2d 
9 —Magenau v. Aetna Freight Lines, 
Inc., C.A.Pa., 267 F.2d 446—Skov- 
gaard v. The Tungus, C.A.N.J., 262 
F.2d 14—Young v. Aeroil Prod¬ 
ucts Co., C.A.Cal., 248 P.2d 186— 
Colna V. Northern Metal Co., C.A. 
Pa., 242 F.2d 646—^Northern Pac. 
Ry. Co. V. Everett, C.A.Wash., 282 
F.2d 488—^Halprin T. Mora, C.A. 


Pa., 231 P.2d 197—C. D. Johnson 
Lumber Corp. v. Hutchens, C.A. 
Or., 194 F.2d 674—Floe v. Plowden, 
C.A.S.C., 192 F.2d 291—Peterson v. 
Denevan. C.A.S.D., 177 F.2d 411— 
Mattson v. Central Elec. & Gas 
Co.. C.A.Neb.. 174 F.2d 215, certio¬ 
rari denied 70 S.Ct. 142, 338 U.S. 
868, 94 L.Ed. 632, rehearing denied 
70 S.Ct. 238, 338 U.S. 896, 94 L.Ed. 
661—Baltimore & O. R. Co. v. Fel- 
genhauer, C.C.A.Mo., 168 F.2d 12— 
Kocher v. Creston Transfer Co., C. 
C.A.Pa., 166 F.2d 680—Constitution 
Pub. Co. V. Dale. C.C.A.Ala., 164 F. 
2d 210—Van House v. Acorn Steel 
Co., C.C.A.Pa., 144 F.2d 204—Bas- 
tian V. Baltimore & O. R. Co., C.C. 
A.Pa.. 144 F.2d 120—Devine v. Pol¬ 
lard, C.C.A.Ala., 123 F.2d 962— 
Thames v. State of Mississippi, for 
Use and Benefit of Shoemaker, C. 
C.A.Miss., 117 F.2d 949—Crab Or¬ 
chard Improvement Co. v. Chesa¬ 
peake & O. Ry. Co., C.C.A.W.Va., 
116 F.2d 277, certiorari denied 61 
S.Ct. 807, 312 U.S. 702, 86 L.Ed. 
1136—Peterson v. Sheridan, C.C. 
A.Iowa, 116 P.2d 121—Farrington 
V. Stoddard, C.C.A.Me., 116 F.2d 96, 
131 A.L.R. 1344—Rybolt v. Jar- 
rett, C.C.A.W.Va., 112 F.2d 642— 
White V, State of Maryland, to Use 
of Anderson, C.C.A.Md., 106 F.2d 
392—^U. S. V. Durrance, C.C.A.Fla., 
101 F.2d 109—^Wunderlich v. Frank¬ 
lin, C.C.A.Ala., 100 F.2d 164, cer¬ 
tiorari denied Franklin v. Wunder¬ 
lich, 69 S.Ct. 834, 307 U.S. 631, 83 
L.Ed. 1514—Kelly v. Duke Power 
Co.. C.C.A.N.C., 97 F.2d 529—Mann 
V. Minne.sota Electric Light & Pow¬ 
er Co., C.C.A.Okl., 43 F2d 36— 
Woodstock Operating Corporation 
V. Young, C.C.A.Ga., 268 F. 278— 
Maysville St. R. & Transfer Co. v. 
Marvin, Ky., 69 F. 91, 8 C.C.A. 21. 

Sientki v. Haffner, D.C.N.Y., 146 
F.Supp. 436—Carlson v. Glenn L. 
Martin Co., D.C.Ohio, 103 F.Supp. 
163—Culbertson v. Haynes, D.C. 
Ind., 127 F.Supp. 837—Jones v. 
Goodman, D.C.Kan., 114 F.Supp. 110 
—^Anderson v. Lane, D.C.S.C., 97 
F.Supp. 266—Armstrong v. Berk, D. 
C.Pa., 96 F.Supp. 182—^Troutman 
V. International Harvester Co., D. 
C.Ky., 83 F.Supp. 601, affirmed, C. 
A., 173 F.2d 896, certiorari denied 
69 S.Ct. 1617, 837 U.S. 940, 93 L.Ed. 
1746—^Kemp v. Creston Transfer 
Co., D.C.Iowa, 70 F.Supp. 621— 
Berry v. Franklin Plate Glass 
Corp., D.C.Pa«, 66 F.Supp. 863, af¬ 
firmed, C.C.A., 161 F.2d 184, certio¬ 
rari denied 68 S.Ct. 76, 332 U.S. 767. 
92 L.Ed. 362—^Peters v. Great 
Northern Ry. Co., D.C.Mlnn., 66 F. 
Supp. 386—King v. Maewhyte Co., 
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D.C.Pa., 60 F.Supp. 76—^Lynch v. 
Scalia, D.C.Pa., 45 F.Supp. 68— 
Williamson v. Norfolk & W. Ry. 
Co., D.C.N.C., 22 F.Supp. 518. 

Straub v. Jaeger, D.C.Pa., 9 F.R. 
D. 672. 

25 C.J. p 866 note 19. 

Action measured by local law 

Where cause of action for alleged 
wrongful deaths were created by lo¬ 
cal law, the measure of it was to be 
found only in local law, and it car¬ 
ried the same burden and was subject 
to the same defenses in federal court 
as in state court. 

U.S.—^Williams v. Minnesota Min. & 
Mfg. Co., D.C.Cal., 14 F.R.D. 1. 

Xa suit under foreign death stat¬ 
utes, Ohio courts look to law of state 
whose statute is invoked to deter¬ 
mine question relating to rights and 
liabilities thereunder, and a federal 
court sitting in Ohio in diversity 
suit must do likewise. 

U.S.—Carlson v. Glenn L. Martin 
Co., D.C.Ohio, 103 F.Supp. 153. 

16aw of state of decedent's death 

wherever applicable, would govern 
death action brought in fecl<‘ral court 
on basis of diversity of citizenship. 
U.S.—McKee v. Jamestown Baking 
Co., D.C.Pa., 101 F.Supp. 794, re¬ 
manded, C.A., 198 F.2d 661—Lane v. 
Celanese Corp. of America, D.C. 
N.Y., 94 F.Supp. 628. 

State of accident 

Liability for death from injuries 
sustained In accident which occur¬ 
red in Michifian was doterminalile ac¬ 
cording to law of Michigan. 

U.S.—^Kruutari v. Hageny, D.C.Mlch., 
75 F.Supp. 610. 

Removed from state court 

Wrongful death action removed 
from New York court because of 
diversity of citizenship would be gov¬ 
erned in its substantive aspects, In¬ 
cluding sufficiency of evidence, by 
law of New York. 

U.S.—Klepal V. Pennsylvania R. Co., 
D.C.N.Y., 129 F.Supp. 668, affirmed, 
C.A., 229 F.2d 610. 

19.38 U.S.—Peterson v. Denevan, C. 
A.S.D., 177 P.2d 411—Crowell v. 
M. R. & R. Trucking Co., C.C.A. 
Fla., 157 F.2d 963—Bergeron v. 
Mansour, C.C.A.Mass., 162 F.2d 27 
—^Mayer v. Puryear, C.C.A.Va., 115 
F.2d 675—State Farm Mut, Auto¬ 
mobile Ins. Co. v. Bonaccl, C.C.A. 
Neb., Ill P,2d 412—Turner v. Bu¬ 
chanan, C.C.A.MJch., 94 F.2d 723. 

Desch v. Reeves, D.C.N.C., 163 
F.Supp. 213—Russell v. Turner, D. 
C.Iowa, 56 F.Supp. 465, affirmed, 
C.C.A., 148 F.2d 662—George v. 
Stanfield, D.C.ldaho, 33 F.Supp. 486. 
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of motor vehicle accidents,and have likewise State law has likewise been applied with respect 
been followed and applied in actions for injuries to questions of standard of carc,^®*®^ safe place to 
suffered by passengers.i®-®^ work,i®-36 contributory negligence,res ipsa 


Va.—Carroll v. Miller, 9 S.E.2d 322. 
17B Va. 388. 

19.30 U.S.—McDonnell v. Timmer¬ 
man, C.A.Iowa, 209 P.2d 54—Dob- 
ler V. Story, C.A.Cal., 268 F.2d 274 
—Conn V. Young, C.A.Vt., 267 F.2d 
726—Burnett v. Hernandez, C.A. 
Or., 263 F.2d 212—Benincasa v. 
Saia, C.A.N.J., 238 F.2d 561—Grivas 
V. Parmelee Transp. Co., 207 F.2d 
334, certiorari denied Parmelee 
Transp. Co. v. Grivas, C.A.Ill., 74 S. 
Ct. 477, 347 U.S. 913, 98 L.Ed. 1069 
—Conversions & Surveys, Inc. v. 
Roach, C.A.Mass., 204 P.2d 499— 
Dealer's Transport Co. v. Werner 
Transp. Co., C.A.Minn., 203 F.2d 
649—Claln v. City of Burlington. 
C.A.Vt., 202 P.2d 532—Olson v. 
Hiel, C.A.Minn,, 177 F.2d 552— 
Strickland Tran.sp. Co. v. Gunter, 
C.A.Ark., 175 F.2d 747—Kocher v. 
Creston Transfer Co., C.C.A.Pa., 166 
F.2d 680—Wells v. American Em¬ 
ployers’ Ins. Co., C.C.A.Tex., 132 
F.2d 316. 

Lawrence v. Vail, D.C.S.D., 166 
F.Supp. 777—Johnson v, Harris, D- 

C. N.C., 166 F.Supp. 417—Zahn v. 
Ford Motor Co., D.C.Minn., 164 F. 
Supp. 936—^Unlon Carbide Corp. v. 
Hicks Exp., Inc., D.C.Del., 162 F. 
Supp. 612—James v. South Central 
Stages, Inc., D.C.Ark., 160 F.Supp. 
288—Keckley v. Payton, D.C.W.Va., 
157 F.Supp. 820—Grifflng v. Atlas 
Van Linos, Inc., D.C.S.C., 153 F. 
Supp. 10—Ropos V. Long Transp. 
Co., D.C.Pa., 147 F.Supp. 698— 
Thompson v. State Farm Ins. Com¬ 
panies, D.C.La., 145 F.Supp. 473, 
affirmed, C.A., 244 F.2d 291—Nes¬ 
bitt V. Allied Mut. Cas. Co., D.C. 
Minn., 138 F.Supp. 732—Niblo v. 
Central West Oil Corp., D.C.Ind., 
128 F.Supp. 121—^Davls v. Smith, 

D. C.Pa., 126 F.Supp. 497, affirmed, 
C.A., 253 F.2d 286—Byrd v. Con¬ 
nelly, D.C.Fla., 117 F.Supp. 820— 
Shapiro v. Embassy Dairy, Inc., D. 

C. N.C., 112 F.Supp. 696—Leppard 
V. Jordan’s Truck Line, D.C.S.C., 110 
F.Supp, 811—^Hidalgo v. Fidelity 
& Cas. Co. of N. Y., D.C.La., 104 
F.Supp. 230, affirmed, C.A., 205 F.2d 
834—Grobengieser v. Clearfleld 
Cheese Co., D.C.Pa., 94 F.Supp. 402 
—Jacobson v. Shober, D.C.Pa., 83 
F.Supp. 406—Stafford v. Roadway 
Transit Co., D.C.Pa., 70 F.Supp. 
555, motion refused 73 F.Supp. 458, 
affirmed In part and reversed in 
part on other grounds, C.C.A., 165 
F.2d 920—Kemp v. Creston Trans¬ 
fer Co., D.aiowa, 70 F.Supp. 521— 
Gallabar v. George A. Rheman Co., 

D. C.Ga., 50 F.Supp. 656. 

Magee v. McNany, D.C.Pa., 10 F. 
R.D. 6 —Cox V. Kroger Co., D.C.Ill., 
9 F.R.D. 78—Sebroeder v. Longe- 


necker, D.C.Mo., 7 F.R.D. 9—An¬ 
derson V. Kenosha Auto Transp., 
D.C.Minn., 6 F.R.D. 265, followed in 
6 F.R.D. 266. 

D.C.—Capital Transit Co. v. Hedin, 
222 F.2d 41. 95 U.S.App.D.C. 351 
—Kas V, Gilkerson, 199 F.2d 398, 
91 U.S.App.D.C. 153. 

OolUsioii with streetcar 
U.S.—Myles v. Philadelphia Transp. 
Co., C.A.Pa., 189 F.2d 1014—Smith 
V. Philadelphia Transp. Co., C.A. 
Pa., 173 P.2d 721, certiorari denied 
70 S.Ct. 63. 338 U.S. 819, 94 L.Ed. 
497, and I’hiladelphia Transp. Co. 
v. Sterner. 70 S.Ct. 63, 338 U.S. 819. 
94 L.Ed. 497. 

Delaware Coach Co. v. Savage, 
D.C.Del., 81 F.Supp. 293. 

Injury to pedestrian 
U.S.—Reilly v. Dunnavant, C.A.Va., 
200 V.2d 213—Thomas v. Goldman, 
C.CA.Va., 167 F.2d 315. 

19.32 U.S.—Tollisen v. Lehigh Val. 
Transp. Co., C.A.Pa., 234 F.2d 121 
—Gaynor v. Atlantic Greyhound 
Corp.. C.A.Pa., 183 F.2d 482—Wolf 
V. East St. Louis City Lines, C.A. 
Mo., 173 F.2d 393—Price v. Green¬ 
way, C.C.A.N.J., 167 F.2d 196. 

Johnston v. Greyhound Corp., 
C.Md., 139 F.Supp. 551—^Ninni v. 
Pennsylvania Greyhound Lines, D. 
C.Mich., 97 F.Supp. 357. 

Headrick v. Smoky Mountain 
Stages, D.C.Tenn., 11 F.R.D. 205. 
Airplane passenger 

(1) In wrongful death action aris¬ 
ing out of airplane crash in Pennsyl¬ 
vania, where Jurisdiction of federal 
district court in New York was in¬ 
voked because of diversity, it was 
duty of court to follow conflict of 
law rules prevailing at place of 
trial. 

U.S.—DeVito V. United Air Lines, D. 
C.N.Y., 98 F.Supp. 88. 

(2) In action arising out of crash 
of an airliner in New Jersey, New 
Jersey law governs the substantive 
rights of the parties where jurisdic¬ 
tion was based on diversity. 

U.S.—Borup V. National Airlines, 
Inc,, D.aN.Y., 117 F.Supp. 475. 

(3) Where crash of transport air¬ 
plane operating as common carrier 
occurred in West Virginia, law of 
that state wais determinative of 
question whether doctrine of res ipsa 
loquitur was applicable In consolidat¬ 
ed actions to recover for death of 
passengers. 

D.C.—Smith v. Pennsylvania Central 
Airlines Corp., D.C., 76 F.Supp. 
940, 6 A.L.R.2d 521. 

(4) In passenger’s action in New 
York federal district court for inju¬ 
ries sustained in airplane crash Inj 

477 


Indiana, the New York law of res 
Ipsa loquitur governs. 

U.S.—Lobel V. American Airlines, C. 
A.N.Y., 192 F.2d 217, certiorari de¬ 
nied 72 S.Ct. 568, 342 U.S. 945, 96 
L.Ed. 703. 

(5) Where passenger purchased in 
New York ticket entitling him to 
passage by airplane to Boston and 
was negligently killed in airplane 
crash in Connecticut, no recovery 
could be had except under death stat¬ 
ute, even though contract was made 
in New York, and the Connecticut 
statute which limited recovery to 
$20,000 applied, and also prevented 
the allowance of Interest from the 
date of passenger’s death. 

U.S.—Maynard v. Eastern Air Lines, 

C. A.N.Y., 178 F.2d 139. 

(6) In action by Alabama widow 
for wrongful death of her husband 
who was killed in airplane crash in 
Georgia while flying an airplane 
manufactured by Pennsylvania cor¬ 
poration, the substantive right.s and 
obligations of the parties was deter¬ 
minable by Pennsylvania law includ¬ 
ing the Pennsylvania conflict of law 
rules. 

U.S.—Smith v. Piper Aircraft Corp., 

D. C.Pa., 18 F.R.D. 169. 

Taxicab passengers 

U.S.—Connor v. Yellow Cab Co., D.C. 

Pa., 72 F.Supp. 442. 

19.34 U.S.—Hassenplug v. Victor 
Lynn Lines, C.C.A.Pa., 163 F.2d 
828. 

McFadden v. New York, N. H. & 
H. R. Co., D.C.N.Y., 176 F.Supp. 
465—Jacobson v. Shober, D.C.Pa., 
83 F.Supp. 406. 

D.C.—Capital Transit Co. v. Hedin, 
222 F.2d 41, 95 U.S.App.D.C. 351— 
Boland v. Love, 222 F.2d 27, 95 U. 
S.App.D.C. 337. 

Negligence as a matter of law 

D.C.—Capital Transit Co. v. Hedin, 
222 F.2d 41, 95 U.S.App.D.C. 851. 

Violation of statutory standard of 
care 

Federal court must follow state 
law with respect to whether viola¬ 
tion of statutory standard of care is 
negligence per se. 

U.S.—Sheehan v. Nima, C.C.A.Vt., 75 
F.2d 293. 

19.36 U.S.—^Watkins v. National! 
Elec. Products Corp., C.C.A.Pa., 165 
F.2d 980—Sykes v. Bensinger Rec¬ 
reation Corporation, C.C.A.Wis., 117 
F.2d 964. 

Reeves v. American Brake Shoe 
Co., D.C.Mo., 74 F.Supp. 897. 

19.38 U.S.—Tollisen v. Lehigh Val. 
Transp. Co.. C.A.Pa., 234 F.2d 121 
—McCrate v. Morgan Packing Co., 
C.C.A.OhiQ, 111 F.2d 702—Byrne v. 
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loquitur,19 <» last clear chance doctrine,joint [ liability,^®-** and indemnity or contribution.i9-<« 


Kansas City, Ft. S. & M. R. Co.. 
Tenn.. 61 F. 606, 9 CC.A. 666, 24 
L.R.A. 693. 

Mast V. Illinois Cent. R. Co., D.C. 
Iowa, 79 P.Supp. 149. affirmed, C. 
A., 176 F.2d 167—Buclow v. Mc- 
Dcvitt. D.C.Pa., 46 F.SuPP. 29. 

45 C.J. p 1043 note 62. 

<joiiiparatlY6 aaffUffsaoe rale 

Mississippi statute adopting: the 
rule of comparative negligence is a 
part of the substantive law of Mis¬ 
sissippi and must be followed by 
federal court sitting In that state 
when trying a diversity of citizen¬ 
ship case. 

U.S.—Railway Exp. Agency v. Mal¬ 
lory. C.C.A.Miss., 168 F.2d 426, cer¬ 
tiorari denied 69 S.Ct. 48, 335 U.S. 
824, 93 UEd. 378. 

HtQ eye-witness role 

In negligence case in Iowa federal 
court where Jurisdiction was based 
on diversity of citizenship, Iowa rule 
as to contributory negligence and 
Iowa no eyewitness rule were to be 
followed. 

U.S.—Mast V. Illinois Cent. R. Co., 
D.C.Iowa, 79 P.Supp. 149, affirmed, 
C\A.. 176 F.2d 167. 

Public policy 

Connecticut wrongful death stat¬ 
ute providing, in effect, that it shall 
be presumed that deceased was in 
exercise of reasonable care and that 
burden of proving contributory neg¬ 
ligence shall rest on defendant, rep¬ 
resents an expression of public pol¬ 
icy of the state which should be ap¬ 
plied in federal courts. 

U.S.—Balchunas v. Palmer, CC.A.N. 

Y., 151 F.2d 842. 

Imputed aegligeace 

In action in federal district court 
by administrator against truck driver 
for alleged wrongful death, law of 
South Carolina, site of collision, was 
controlling on Issue of whether oc¬ 
cupants in automobile in which de¬ 
ceased was riding were engaged in 
joint enterprise, making doctrine of 
imputed negligence applicable. 

U.S.—Floe V. Plowden, C.A.S.C., 192 
F.2d 291. 

What law governs 

Whether motorist Involved in col¬ 
lision in Maryland was contributorily 
negligent was to be determined un¬ 
der law of Maryland, rather than 
under law of Pennsylvania where the 
case was tried. 

U.S.—'Hassenplug v. Victor Lynn 
Lines, C.A.Pa., 170 F.2d 619. 

19.40 U.S.—^Whalen v. Phoenix In- 
dem. Co., C.A.La., 220 r.2d 78, re¬ 
hearing denied 222 P.2d 121—Stan- 
olind Oil & Gas Co. v. Giles, C.A. 
Tex.. 197 F.2d 290~'Estepp v. Nor¬ 
folk W. R. Co., C.A.Ky.. 192 P.2d 
889—Roberts v. De Stefano, C.A. 
Conn., 190 F.2d 55—Ramsel v. 
Ring, C.A.M 0 ., 173 F.2d 41—-Hamil¬ 


ton V. Southern Ry. Co., C.C.A.Va., 
162 P.2d 884—^Lachman v. Penn¬ 
sylvania Greyhound Lines, C.C.A. 
Va., 160 F.2d 496. 

Williams v. Pennsylvania R. Co., 
D.C.Del., 90 F.Supp. 69—Highland 
Golf Club of Iowa Falls, Iowa, v. 
Sinclair Refining Co.. D.C.Iowa, 69 
F.Supp. 911. 

D.C.—Smith v. Pennsylvania Central 
Airlines Corp., D.C., 76 F.Supp. 940, 
6 A.L.R.2d 621. 

19.42 U.S.—Mast v. Illinois Cent. R. 
Co., D.C.Iowa, 79 F.Supp. 149, af¬ 
firmed, C.A., 176 F.2d 167. 

Houston V. Delaware, L. & W. 
R. Co., C.C.A.N.J., 274 F. 699. 
Xiimitatloii of doctrine 

In applying Virginia rule of doc¬ 
trine of the la.st clear chance, court 
of appeals for District of Columbia 
will not go beyond that rule as laid 
down by Virginia courts especially 
when to approve theory stated by tri¬ 
al court would also go beyond rule 
followed in cases governed by law of 
the federal Jurisdiction. 

D.C.—U. S. V. Morow, 182 P.2d 986, 
87 U.S.App.D.C. 84. 

19.44 U.S.—Bentley v. Halliburton 
Oil Well Cementing Co., C.A.Tex., 
174 F.2d 788—McClave v. Moulton, 
C.C.A.Kan., 123 F.2d 450. 

Dwinelle v. Union Pac. R. Co., D. 
CColo., 16 F.Supp. 891—Newton v. 
Southern Grocery Stores, D.C.S.C., 
16 F.Supp. 164. 

Independent acts contributing to in¬ 
jury 

Under rule In Erie v. Tompkins, 
Kansas rule that where separate acts 
of negligence occurring at same time 
contribute to an Injury, injured par¬ 
ty may recover against one or both 
tort-feasors, governed in action for 
injuries sustained by automobile oc¬ 
cupant, where drivers of both auto¬ 
mobiles involved in collision were 
negligent. 

U.S.—McClave v. Moulton, C.C.A. 

Kan., 123 F.2d 450. 

Release of Joint tort-feasor 

(1) Where action against alleged 
agent who attempted to make con¬ 
tract with plaintiff on behalf of cor¬ 
poration without authority was 
started in supreme court of New 
York, and the purported contract 
and the circumstances out of which 
the action arose occurred in New 
York, the validity of the defense that 
plaintiff having released one of Joint 
tort-feasors had released any action 

I plaintiff might have had against de¬ 
fendant, depended on substantive 
law of New York. 

U.S.—Marcus v. Hinck, D.C.N.Y., 28 
F.Supp. 945. 

(2) Effect, as to Joint tort-feasors, 
of releases executed In favor of two 

I Joint tort-feasors, in New York and 
1 In Colorado, by plaintiffs whose 
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cause of action for automobile negli¬ 
gence arose in Virginia and whose 
suits therefor were instituted In Vir¬ 
ginia would be determined by the 
law of Virginia. 

U.S.—Preine v. Freeman, D.C.Va., 112 
F.Supp. 267. 

(8) Federal court will follow 
state law rule that a covenant not to 
sue a Joint tort-feasor does not op¬ 
erate as a release of the other tort¬ 
feasor. 

U.S.—Kansas City Southern Ry. Co. 
v. McDaniels, C.C.A.Ark.. 131 F.2d 
89. 

Joint Judgment 

In determining substantive point 
whether a Joint Judgment against 
two tort-feasors could operate to bar 
an action in federal court by one 
against the other, state law should 
govern. 

U.S.—Hassenplug v. Victor Lynn 
Lines, D.C.Pa., 71 F.Supp. 70, af¬ 
firmed, C.C.A., 163 F.2d 828. 

Setoff of settlement with third per- 
son 

Federal district court in diversity 
case arising out of a Florida acci¬ 
dent was bound to apply Florida 
statute dealing with setoff following 
release of a third person in partial 
satisfaction of damages sued for, as 
a part of the substantive law of 
Florida. 

U.S.—Caraway v. Sain, D.C.Fla., 23 
F.R.D. 667. 

19.46 U.S.—Zontelll Bros. v. North¬ 
ern Pac. Ry. Co., C.A.Minn., 263 F. 
2d 194—D’Onofrio Const. Co. v. 
Recon Co., C.A.K.I., 256 F.2d 904— 
Miller v. Pennsylvania R. Co., C.A. 
N.Y., 236 F.2d 295—Fort Worth & 
D. Ry. Co. V. Threadglll, C.A.Tex., 
228 F.2d 307—Remer v. Flying 
Eagle Whiteway Lines, C.A.Conn., 
172 F.2d 831—Fidelity & Casualty 
Co. of New York v. Federal Ex¬ 
press, C.C.A.Ohio, 136 F.2d 36. 

Reed v. Stone, D.C.Me., 176 P. 
Supp. 463—Gentry v. Jett, D.C. 
Ark., 173 F.Supp. 722—Northern 
Pac. Ry. Co. V. Zontclli Bros., Inc., 
D.C.Minn., 161 F.Supp. 761)—Cal- 
vory V. Peak Drilling Co., D.C.Okl., 

I 118 F.Supp. 335—Schott v. Colonial 
I Baking Co., D.C.Ark., Ill F.Supp. 

13—Rogers v. Hartford Acc. & In- 
I dem. Co., D.C.La., 94 P.Supp. 409— 
Bohn V. American Export Lines, D. 
C.N.Y., 42 F.Supp. 228—Malkin v. 
Arundel Corporation, D.C.Md., 36 
F.Supp. 948—Kravas v. Great At¬ 
lantic & Pacific Tea Co., D.C.Pa., 
28 F.Supp. 66. 

Wolfe v. Johnson, D.C.W.Va., 21 
F.R.D. 280. 

Raws of state where cause of ac- 
tion arose or injury occurred gov¬ 
erns. 

U.S.—state of N. D. ex rel. N, D. 
Workmen’s Compensation Bureau 
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The federal courts have applied as to the as¬ 
signability of rights of actions for tort;2® the lia¬ 
bility of employers ;2i the existence of the relation 


of fellow servants between a person injured and 
a person whose negligence caused the injury 
and workmen’s compensation.23 


V. PrzybylskI, D.C.Minn., 98 F.Supp. 
21—Spaulding: v. Parry Nav. Co., D. 
C.N.Y., 90 F.Supp. 564. amended 90 
F.Supp. 567, reversed on other 
grrounds. C.A., 187 F'.2d 257, certio¬ 
rari denied Parry Nav. Co. v. Todd 
Shipyards Corp, 72 S.Ct. 362, 342 

U. S. 918, 96 L.Ed. 686. 

Roth V. Great Atlantic & Pac. 
Tea Co., D.C.N.Y., 12 F.R.D. 383— 
Holstlaw V. Southern Ry. Co., D.C. 
Mo., 9 F.R.D. 276. 

20. U.S.—Hartford Fire Ins. Co. v. 
Erie R. Co., C.C.N.Y., 172 F. 899. 

21. U.S—Holland v. Cooper, C.A.Ga., 
192 F.2d 214—Vandenbark v. Ow¬ 
ens-Illinois Glass Co., C.C.A.Ohio, 
110 F.2d 310, reversed on other 
grounds 61 S.Ct. 347. 311 U.S. 638, 

85 L.Ed. 327—F. W. Martin & Co. v. 
Cobb. C.C.A.Ark., 110 F.2d 159—Al¬ 
lison V. Great Atlantic & Paclflc 
Tea Co., C.C.A.N.C., 99 F.2d 507— 
Boal V. Electric Storage Battery 
Co.. C.C.A.Pa., 98 F.2d 815—Allen 

V. Caterpillar Tractor Co., C.C.A. 
III., 96 F.2d 937—Andris v. Du Pont 
Cellophane Co., C.C.A.Ill., 93 F.2d 
421—McGuire v. Sherwin-Williams 
Co., C.C.A.Ill., 87 F.2d 112. 

Mallatt V. Ostrander Ry. & Tim¬ 
ber Co., D.C.Or., 46 F.Supp. 260— 
Sloan V. Appalachian Electric I’ow- 
er Co., D.C.W.Va., 27 F.Supp. 108. 
25 C.J. P 855 note 16. 

Xilability of master for torts of serv¬ 
ant 

U.S.—National Battery Co. v. Levy, 
C.C.A.Mtnn., 126 F.2d 33, certiorari 
domed 62 S.Ct. 1294, 316 U.S. 697, 

86 L.Ed. 1767—Venuto v. Robinson, 
C.C.A.N.J., 118 F.2d 679, certiorari 
denied Ross, Agent, Inc., v. Venu¬ 
to, 62 S.Ct. 58, 314 U.S. 627, 86 L. 
Ed 504—(losney v. Metropolitan 
Life Ins. Co., C.C.A.Mo., 114 F.2d 
649. 

Lawrence v. Vail, D.C.S.D., 166 F. 
Supp. 777. 

ILiability of general contractor 

Where injuries suffered by em¬ 
ployee of subcontractor in course of 
his employment occurred in Philadel¬ 
phia, Pa., the Pennsylvania law ap¬ 
plied in determining whether em¬ 
ployee could recover from general 
contractor. 

U.S.—McGrath v. Wark & Co., D.C. 

Pa., 41 F.Supp. 18. 

Scope of employment 

In action for death occurring in 
Minnesota, question whether defend¬ 
ant’s employee was acting within 
scope of his employment when, as 
result of his alleged negligence, the 
deceased was killed, was to be deter¬ 
mined under Minnesota law, ^ 


U.S.—National Battery Co. v. Levy, 
126 F.2d 33, certiorari denied Levy 
V. National Battery Co., C.C.A. 
Minn.. 62 S.Ct. 1294, 316 U.S. 697, 
86 L.Ed. 1767. 

Minor 

Where sole ground of federal Ju¬ 
risdiction was diversity of citizen¬ 
ship, question whether a minor be¬ 
tween nineteen and twenty years of 
age could be held liable for death 
caused by his agent’s negligent oper¬ 
ation of motortruck was required to 
be determined by application of law' 
of state where the accident occurred. 
U.S.—Carroll v. Harrison, D.C.Va., 49 
F.Supp. 283, affirmed, C.C.A., 139 F. 
2d 427. 

Employs* or indspsndsnt contractor 

U.S.—Kippen v. Jewkes, C.A.Utah, 
268 F.2d 869. 

Employee of Independent contractor 

Whether a carrier was liable for 
negligence of independent contrac¬ 
tor’s employee driving truck in state 
was governed by law of that state. 
U.S.—Hodges V. Johnson, D.C.Va., 62 
F.Supp. 488. 

Eent servant 

Where accident resulting in inju¬ 
ries to plaintiff caused by negligence 
of defendant’s employee occurred in 
Pennsylvania, question as to whether 
defendant was liable as a matter of 
law for negligence of its employee 
turned on whether employee was so 
lent by defendant to plaintiff’s em¬ 
ployer that plaintiff’s employer had 
exclusive right to direct and control 
him at time of accident within Penn¬ 
sylvania lent servant doctrine. 

U.S.—^Hahn v. Bucyrus-Erie Co., C.A. 

Pa., 178 F.2d 844. 

Subletting of truck and driver 
Whether one hiring truck and driv¬ 
er from one person and letting both 
truck and driver to another is liable 
for negligence of truck driver to third 
person must be determined by local 
law. 

U.S.—Rumberger v. Welsh, C.C.A.N. 
Y., 131 F.2d 384, certiorari denied 
63 S.Ct. 1316, 319 U.S. 769, 87 L.Ed. 
1711. rehearing denied 64 S.Ct. 28, 
320 U.S. 810, 88 L.Ed. 489. 

Znherently dangerous activity 

Texas rule that employer’s liability 
for negligence of independent con¬ 
tractor engaged in Inherently danger¬ 
ous work does not extend to liability 
for negligent acts of Independent con¬ 
tractor’s employees must be followed 
by federal court. 

U.S.—Sword, Houston Fire & Cas. 
Ins. Co., Intervener v. Gulf Oil 
Corp., C.A.Tex., 251 F.2d 829, cer¬ 
tiorari denied 79 S.Ct. 41, 358 U.S. 
824, 3 L.Ed.2d 66. 
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Employer’s liability ooatiagent cm 
employee’s 

Federal courts sitting in Georgia 
must, in conformity with Georgia 
law, hold that where the alleged neg¬ 
ligence of the master was derived 
from the servant the master cannot 
be held liable for such negligence of 
which the servant was found not 
guilty, but the master may be found 
guilty of negligence not committed 
by or through his acquitted agent. 
U.S.—Dixie Ohio Exp. Co. v. Poston, 
C.A.Ga., 170 F.2d 446. 

Wife’s action against husband’s cm» 
ployer 

U.S.—Jones v. Kinney, D.C.Mo., 113- 
F.Supp. 923. 

Absence of state decision 

Where there was no controlling 
state decision on liability of hospital 
for servant’s negligence, federal 
court must determine rule to apply 
in action in federal court. 

U.S.—Henry W. Putnam Memorial 
Hospital V. Allen, C.C.A.Vt., 34 F. 
2d 927. 

22. U.S.—Atlantic Coast Line R. Co. 
V. Farmer, S.C., 176 F. 692, 100 C. 
C.A. 244. 

23. U.S.—Breisch v. Central R. R. of 
New Jersey, Pa., 61 S.Ct. 662, 312 

U. S. 484, 86 L.Ed. 964, 132 A.L.R. 
918. 

Heacker v. Southwestern Bell 
Tel. Co., C.A.Tex., 270 F.2d 505— 
Ladwig V. Travelers In.s. Co., C.A. 
Tex., 254 F.2d 84 0—Milan v. 
Kausch, C.A.Mich., 194 F.2d 263— 
Bryant v. Massachusetts Bonding 
& Ins. Co., C.C.A.Tex., 158 F.2d 967 
— Rice V. Continental Cas. Co., C. 
C.A.Tex., 153 F.2d 964—Crab Or¬ 
chard Improvement Co. v. Chesa¬ 
peake & O. Ry. Co., C.C.A.W.Va., 
115 F.2d 277, certiorari denied 61 
S.Ct. 807, 312 U.S. 702, 85 L.Ed. 
1135—Associated Indemnity (Corpo¬ 
ration v. Scott, C.C.A.Tex., 103 P. 
2d 203—Pittsburgh Plate Glass Co. 

V. Carey, C.C.A.Minn., 98 F.2d 533 
—Travelers Ins. Co. v. Burden, C. 
C.A.Tex., 94 P.2d 880—Phillips Pe¬ 
troleum Co. V. Miller, C.C.A.Minn., 
84 F.2d 148—Sullivan Mining Co. v. 
Aschenbach, C.C.A.Idaho, 33 F.2d 1, 
certiorari denied Aschenbach v. 
Sullivan Mining Co., 60 S.Ct. 35, 
280 U.S. 686, 74 L.Ed. 635—Warlop 
v. Western Coal & Mining Co., C. 
C.A.Kan., 24 P.2d 926—Kansas City 
Fibre Box Co. v. Connell, C.C.A. 
Kan., 6 P.2d 398, 43 A.L.R. 478. 

Anderson v. Royal Indem. Co. of 
N. Y., D.C.Tenn., 169 F.Supp. 122— 
McCall V. United Engineering & 
Foundry Co., D.C.N.Y., 148 F.Supp. 
801—Williamson v. Travelers Ins. 
Co., D.C.La., 147 F.Supp. 781—Ko* 
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§ 189(5). -Legal Interests; Property 

Legal Interests and rights In property are usually 
created and determined by state law. 

As a general rule, legal interests and rights in 


property are created and determined by state 
law,28.60 and the courts of the United States have 
followed and applied state laws and decisions of 
state courts with respect to the ownership of prop- 
erty,2^ and have followed and applied state laws 


walewski v. Pennsylvania R. Co., D. 

C. Del.. 147 F.Supp. 429—Fontenot v. 
Stanolind Oil & Gas Co., Liberty 
Mut. Ins. Co., Intervener, D.C.La., 
144 F.Supp. 818, affirmed, C.A., 243 
F.2d 574—Irby v. Republic Creo- 
aoting Co., D.C.Ala., 129 F.Supp. 92, 
reversed on other grounds, C.A., 
228 F.2d 195—Bolton v. O’Conner, 

D. C.Miss., 114 F.Supp. 273—Huff- 
stettler v. Lion Oil Co., D.CArk., 
110 F.Supp. 222, affirmed, C.A., 208 
F.2d 549—Bush v. Associated In- 
dem. Corp., D.C.Tex., 100 F.Supp. 
794—^Liberty Mut. Ins. Co. v. 
Goode Const. Co., D.C.Va., 97 F. 
Supp. 316—Guidry v. J. Ray Mc¬ 
Dermott Co., D.C.La., 89 F.Supp. 60 
—Courmier v. Superior Oil Co., D. 
C.La., 60 F.Supp. 542. reformed, C. 
C.A., 160 F.2d 127—Cason v. Amer¬ 
ican Brake Shoe & Foundry Co., D. 
C.Colo, 32 F.Supp. 680—Berry v. 
Atlantic Greyhound Lines, D.C.S.C., 
30 F.Supp. 188—^Winder v. Consol¬ 
idated Underwriters, D.C.Tex., 25 F. 
Supp. 451, reversed on other 
grounds, C.C.A., 107 F.2d 973—Sul¬ 
livan V. Northern Pac. Ry. Co., D. 
C.Minn., 24 F.Supp. 822, affirmed, C. 
C.A., 104 F.2d 617. 

Morse v. New Amsterdam Casu¬ 
alty Co., D.C.Tex., 30 F.2d 974, af¬ 
firmed, C.C.A., 37 F.2d 100—Mobile 
& O. R, Co. V, Industrial Commis¬ 
sion of Illinois, D.C.I11., 28 F.2d 
228. 

United States Supreme Court could 
not overrule rule of New York courts 
involving New York workmen’s com¬ 
pensation law. 

U.S.—McCall V. United Engineering 
& Foundry Co., D.C.N.Y., 148 F. 
Supp. 801. 

Ezolueiveuess of remedy 

U.S.—Hall v. Continental Drilling 
Co., C.A.La., 246 F.2d 717. 

Abolition of oommon.law action 
U.S.—Home Indem. Co. of N. Y. v. 
Poladian, C.A.Va., 270 P.2d 166— 
Goings v. Hardware Mut. Cas. Co., 
C.A.La., 201 F.2d 887. 

Bight to maintain common-law ac- 
tion 

(1) Where Massachusetts federal 
court assumed Jurisdiction of New 
York employee's negligence action 
against employer’s subcontractors 
for injuries suffered during tempo¬ 
rary employment in Massachusetts, 
Massachusetts law as expounded by 
Massachusetts state courts must be 
applied in determining employee’s 
common-law rights as affected by 
workmen’s compensation laws. 

U.S.—Bagnel V. Springfield Sand & 


Tile Co., C.C.A.Ma88., 144 F.2d 65, 
certiorari denied 65 S.Ct. 72, 323 U. 
S. 735, 89 L.Ed. 589. 

(2) In determining whether em¬ 
ployee of Texas employer could 
maintain common-law action for In¬ 
juries on ground that employee did 
not receive his Injury in course of 
his employment, and hence was not 
within Texas compensation law, the 
law of Texas applied. 

U.S.—Johnson v. Bederman, C.C.A. 
Ill., 149 P.2d 516. 

Smployer's remedy against tort-fea¬ 
sor 

U.S.—Milan v. Kausch, C.A.Mlch., 194 
F.2d 263. 

First Nat. Bank in Greensburg v. 
M & G Convoy, Inc., D.C.Pa., 102 F. 
Supp. 494—Black. Si vails & Bryson 
V. Sheahan. D.C.Kan., 88 F.Supp. 
639—^Delaware Coach Co. v. Savage, 
D.C.Del., 68 F.Supp. 176—^Melella V. 
Savage, D.C.Del., 69 F.Supp. 268. 

IPnbllc policy 

Where under New York law full ti¬ 
tle to injured employee’s cause of ac¬ 
tion against allegedly negligent third 
party vested in employer’s Insurer 
coincident with payment of compen¬ 
sation more than a year after injury, 
public policy of Michigan would not 
be contravened by recognizing the 
New York statutory assignment. 

U.S.—^Alexander v. Creel, D.C.Mich., 
54 F.Supp. 652. 

Delay la. llllag claim 

U.S.—^Fortenberry v. Maryland Cas. 
Co., C.A.Tex., 247 P.2d 702. 

Bight to elect for miaor children 

U.S.—Nelson v. Westland Oil Co., D. 
C.N.D., 96 F.Supp. 656. 

Application of out-of-state law 

(1) Where employment contract 
was made in another state, but acci¬ 
dent happened In Virginia, and Vir¬ 
ginia would permit employer and in¬ 
surer to sue tort-feasor as permitted 
by other state’s compensation law, 
federal court would also permit such 
suit. 

U.S.—Liberty Mut. Ins. Co. v. Goode 
Const. Co., D.C.Va., 97 F.Supp. 316. 

(2) Under the federal rules deci¬ 

sion statute, federal court in Missis¬ 
sippi would be required to recognize 
Mississippi adjudication requiring ap- 
plication of Mississippi Workmen’s 
Compensation Act, rather than Lou¬ 
isiana workmen’s compensation law, 
to situation where injured employee 
was injured while employed in Mis¬ 
sissippi, even though employee was 
resident of Louisiana. I 
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U.S.—Bolton V. O’Conner. D.C.Miss., 
114 F.Supp. 273. 

Action against insurer 

In diversity action in federal dis¬ 
trict court in South Carolina to re¬ 
cover from insurance carrier amount 
awarded to injured workman under 
the South Carolina Workmen's Com¬ 
pensation Act, federal district court 
was required to follow South Caro¬ 
lina law. 

U.S.—Sylvan v. St. Paul-Mercury In¬ 
dem. Co., D.C.S.C., 116 F.Supp. 601, 
reversed on other grounds St. Paul 
Mercury Indem. Co. v. Sylvan, C.A., 
213 F.2d 137. 

23.50 U.S.—Brodrick v. Gore, C.A. 
Kan., 224 F.2d 892. 

General Ins. Co. of America v. 
Ted Price Const. Co., D.C.Idaho., 
175 F.Supp. 261—^U. S. v. Penn Mut. 
Life Ins. Co., D.C.Pa., 44 F.Supp. 
804, affirmed, C.C.A., 130 F.2d 496, 
142 A.L.R. 888. 

2A U.S.—Pickens v. Merriam, C.C. 
A.Cal., 274 F. 1, certiorari denied 
42 S.Ct. 168, 257 U.S. 656, 66 L.Ed. 
419. 

Bowker v. Bray, D.C.N.H., 9 F. 
Supp. 631—Randolph v. Great At¬ 
lantic & Pacific Tea Co., D.C.Pa., 2 
F.Supp. 462, affirmed, C.C.A., Great 
Atlantic & Pacific Tea Co. v. Ran¬ 
dolph, 64 P.2d 247. 

25 C.J. p 862 note 68. 

Decisions of state courts on rules of 
property as binding federal courts 
generally see supra $ 173. 
Submerged lauds 

(1) Only the courts of Texas can 
settle the Texas law as to title to 
submerged lands in the state of Tex¬ 
as. 

U.S.—State of Texas v. Chuoke, C.C. 
A.Tex., 154 F.2d 1, certiorari denied 
67 S.Ct. 46, 829 U.S. 714, 91 L.Ed. 
620. 

(2) In determining correct defini¬ 
tion of “shore” under civil law, as ap¬ 
plied to Texas lands, federal court is 
governed by state rather than fed¬ 
eral decisions. 

U.S.—Humble Oil A Refining Co. v. 
Sun Oil Co., C.A.Tex., 190 F.2d 191, 
rehearing denied 191 F.2d 705, cer¬ 
tiorari denied 72 S.Ct. 367, 342 U. 
S. 920, 96 L.Ed. 687. 

(3) Power of state to part with 
title to land under navigable water to 
private persons, free from subse¬ 
quent regulatory control of water 
over the land and the land itself, is 
a state question which federal dis¬ 
trict court is required to determine 
from the law of the state, as it was 
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and decisions with respect to estates or interests in by state statutes,28 what property is subject to a 
property,25 the transfer of property,28 whether prop- creditors' bill,28 dedication of property,28 execution 
erty is realty or personalty,27 property rights created jales,2i real property22 and the title thereto,®^ 


when the grants were executed, and 
from decisions of the state court then 
and since made. 

U.S.—U. S. V. 25.88 Acres of Land, 
More or Less, in Borough of Brook¬ 
lyn, Kings County., D.C.N.Y., 49 F. 
Supp. 250, affirmed, C.C.A., Beard’s 
Erie Basin, Inc., v. People of New 
York, 142 P.2d 487. 

as. U.S.—^U. S. Nat. Bank of Omaha 
V. Pamp, C.C.A.Neb., 83 P.2d 493— 
In re Kearns, C.C.A.N.C, 8 P.2d 
437, 47 A.L.R. 432, certiorari de¬ 
nied Cullom V. Kearns, 46 S.Ct. 203, 
269 U.S. 587, 70 L.Ed. 426. 

Anchor Realty & Investment Co. 
V. Becker, D.C.Mo., 3 P.Supp. 22, af¬ 
firmed, C.C.A., Becker v. Anchor 
Realty & Investment Co., 71 F.2d 
35.5. 

25 C.J. p 852 note 69. 

Effect of particular language used 
in a deed, will, or other muniment 
of title, to create a certain estate or 
confer certain rights, is a matter of 
local law. 

U.S.—Buford V. Kerr, Mo., 90 F. 513, 
33 C.C.A. 166. 

26. U.S.—^Kemp-Rooth Co. v. Calvin, 
C.C.A.Wash., 84 F.2d 377—In re 
Furness. C.C.A.N.Y., 76 F.2d 966-- 
In re Hub Carpet Co., C.C.A.N.Y., 
282 F. 12, reversed on other 
grounds 4G S.Ct. 666, 268 U.S. 353, 
69 L.Ed. 991. 

In re Mlttlemann, D.C.N.Y., 43 F. 
Supp. 146, affirmed, C.C.A., Lock¬ 
hart v, Mlttlemann, 123 F.2d 703. 
On questions involving local real 
estate law and construction of state 
statutes, court of appeals is bound 
by determination of state court of 
last resort. 

U.S.—Hudson v. American Oil Co., C. 
A.Va.. 253 F.2d 27. 

27. U.S.—^W. T. Waggoner Estate v. 
Wichita County, Tex., 47 S.Ct. 271, 
273 U.S. 113, 71 L.Ed. 666. 

28. U.S.—In re Burke, D.C.Ga., 168 
F. 994. 

29. U.S.—^Nichols v. Levy, Tenn., 6 
Wall. 433, 18 L.Ed. 696. 

30. U.S.—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. 
City of Mlddlesboro, C.C.A.Ky., 109 
F.2d 960. 

31. U.S.—Southern Pac. Co. v. West¬ 
ern Pac. R. Co., C.C.Cal., 144 F. 
160, reversed on other grounds 161 
F. 376, 80 C.C.A. 606. 

Action against defaulttag purchaser 
Question whether Judgment debtor 
has right of action against default¬ 
ing purchaser at Rhode Island execu¬ 
tion sale is substantive and must be 
decided in accordance with Rhode 
Island law. 
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U.S.—Fitch V. Firestone, D.C.R.I., 173 
F.Supp. 131. 

32. U.S.—Blum v. William Goldman 
Theatres, C.C.A.Pa., 164 F.2d 192— 
Bergeron v. Louisiana Land & Ex¬ 
ploration Co., C.C.A.La., 96 F.2d 
47—Fletcher v. Delaware, L. & W. 
R. Co., C.C.A.N.Y., 79 P".2d 306— 
Medical Arts Bldg. Co. v. Minne¬ 
sota Loan & Trust Co., C.C.A.Mlnn., 
78 F.2d 937, 101 A.L.R. 770—In re 
Kings County Real Estate Corpo¬ 
ration, C.C.A.N.Y., 67 P.2d 896— 
Cities Service Oil Co. v. Roberts, 
C.C.A.Okl., 62 P’.2d 679—Turner v. 
California Co., C.C.A.Tex., 64 P.2d 
652—Doak v. Hamilton, C.C.A.N.C., 
16 P.2d 774—Bellamy v. Pitts, C.C. 
A.Ala., 4 P.2d 623, certiorari denied 
46 S.Ct. 516, 268 U.S. 698, 69 L.Ed. 
1163. 

Pan-Am Southern Corp. v. Cum¬ 
mins. D.C.Tenn., 166 P.Supp. 673, 
cause remanded on other grounds, 
C.A., 249 F.2d 955—Zachs v. Aron¬ 
son, D.C.Conn., 49 F.Supp. 696. 

Liberty Cent. Trust Co. v. Green¬ 
brier College for Women, D.C.W. 
Va., 50 F.2d 424, affirmed 61 S.Ct. 
493, 283 U.S. 800, 76 L.Ed. 1422— 
McNeil V. Connecticut Fire Ins. Co. 
of Hartford, Conn., D.C.Tenn., 24 F. 
2d 221, affirmed, C.C.A., Connecticut 
Fire Ins. Co. v. McNeil, 35 P.2d 676 
—Galluchat v. Pittman, D.C.S.C., 
288 F. 917, affirmed, C.C.A., 288 P. 
928. 

D.C.—Pilson V. Fountain, 171 P.2d 
999, 84 U.S.App.D.C. 46, reversed 
on other grounds 69 S.Ct. 754, 336 
U.S. 681, 93 L.Ed. 971, rehearing 
denied 69 S.Ct. 1163, 337 U.S. 921, 
93 L.Ed. 1730. 

25 C.J. p 840 note 94. 

Lateral support 

U.S.—Butte Copper & Zinc Co. v. 
Poague, C.A.Mont., 164 P.2d 201, 
certiorari denied 68 S.Ct. 661, 333 
t^^.S. 843, 92 L,Ed. 1127. 

Construotlon of dood 
U.S. — u. S. V. 246 Acres of Land, More 
or Less, D.C.Pa., 78 P.Supp. 377. 
Tax sale 

U.S.—Cohn V. Little, C.A.Ark., 199 
F’.2d 28. 

Coustructlvs trust 

In action in federal district court 
of Nebraska to establish interest in 
property and impress trust on prop¬ 
erty located in Nebraska, the appli¬ 
cable substantive law was that of 
Nebraska, but procedurally federal 
court was not required to follow No- 
bra.ska courts. 

U.S.—^Andrews v. Heinzman, D.C. 
Neb., 8 F.R.D. 48. 

Nature of interest in land created 
by conveyance is determined by law 
of state where land is located. 
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U.S.—U. S. V. 246 Acres of Land. 
More or Less, D.C.Pa., 78 F.Supp. 
377. 

33. U.S.—^Edward Hines Yellow Pine 
Trustees v. Martin, Miss., 46 S.Ct. 
643, 268 U.S. 468, 69 L.Ed. 1060. 

Collins V. Streitz, C.C.A.Ariz., 95 
F.2d 430, certiorari denied 69 S.Ct. 
67, 306 U.S. 608, 83 L.Ed. 387—In 
re Monsen, C.C.A.Ill., 74 F.2d 411, 
certiorari denied Mellin v. Mon- 
sen, 66 S.Ct. 639, 294 U.S. 729, 79 
L.Ed. 1259—^Paepeke v. Kirkman, 
C.C.A.Miss., 56 F.2d 814—Pennsyl¬ 
vania Co. for Insurance on Lives 
and Granting Annuities v. Phila¬ 
delphia Inquirer Co., C.C.A.Pa., 26 
P.2d 701—Williams v. Atlantic 
Coast Line R. Co., C.C.A.S.C., 17 
F.2d 17—Brown v. Leo, C.C.A.N.Y., 
12 F.2d 350. 

Federal Home Loan Bank of San 
Francisco v. Long Beach Federal 
Sav. & Loan Ass’n, D.C.Cal., 122 F. 
Supp. 401—Gonzales v. Yturria 
Land & Livestock Co., D.C.Tex., 72 
P.Supp. 280—Chidester v. City of 
Newark, D.C.N.J., 31 F.Supp. 892, 
reversed on other grounds, C.C.A., 
117 F.2d 981—Powell v. Malone, D. 
C.N.C., 22 P.Supp. 300—In re Ho¬ 
tel Gibson Co., D.C.Ohio, 11 F.Supp. 
30. 

Mineral Development Co. v. Ken¬ 
tucky Coal Lands Co., D.C.Ky., 286 
P. 761, affirmed, C.C.A., 286 F. 1021. 
Minn.—Stipe v. Jefferson, 257 N.W. 99, 
192 Minn. 504, 111 A.L.R. 831. 

26 C.J. p 840 note 95. 

Talldlty of deeds 

U.S.—Glasscock v. Farmers Royalty 
Holding Co., C.C.A.Tex., 162 P.2d 
637. 

Bight to cancel deed 
U.S.—Popper V. Truitt, C.C.A.Okl., 168 
F.2d 246. 

Popovitch V. Kasperlik, D.C.Pa., 
70 F.Supp. 376, motion refu.sed 76 
P.Supp. 233. 

Law of state where land located 

(1) Property rights and ownership 
are determined by the laws of the 
state in which the property is lo¬ 
cated. 

U.S.—Blanton v. Moody, C.A.Ga., 266 
P.2d 633—Teas v. Kimball, C.A. 
Tex., 257 F.2d 817—Lowe Founda¬ 
tion V. Mosley, C.A.S.D., 199 F.2d 
227. 

ti. S. V. Ortiz, D.C.N.Y., 140 P. 
Supp. 366—^Dierks Lumber & Coal 
Co. V. Vaughn, D.C.Ark., 131 F.Supp. 
219, affirmed, C.A., 221 F.2d 696. 

(2) Where title to real property 
Is in issue or where the validity and 
effect of contracts concerning the ti¬ 
tle to such land is in issue, federal 
court must apply law of state of situs 
of real property. 
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real estate covenants,33.5 the conclusivencss as ances or transfers of real estate,38 abandonment of 
to title of a verdict and judgment in ejectment real estate,39 and adverse possession of real estate.^® 
on an equitable title,34 the sale and record of title federal courts have also applied state law in 

of real estate,35 the title acquired by individual determining questions as to fixtures,^! personal 
Indians, under a treaty, to lands therein reserved property,42 title to personal propcrty,43 and the 
for their use,35 contracts concerning land37 and transfer of personalty.44 Likewise, the courts of 
contracts for the sale of real property,37-5 convey- the United States have applied state law in cases 


U.S.—Strieker v. Morgan, D.C.Miss., 
168 F.Supp. 830. 

XaeoiislstaiLt doelslo&i of itato courts 

If earlier state decision has been 
reaffirmed toy United States Supreme 
Court on questions establishing title 
to land, the federal court, when the 
title is again before it, need not fol¬ 
low a later state court decision ad¬ 
verse to the prior ones. 

U.S.—^Wilson V. Ward Lumber Co,. 
C.C.Mo., 67 F. 674. appeal dismissed 
84 F. 1023, 28 C.C.A. 689. 

33.5 U.S.—Nlehaus v. Magnolia Tex¬ 
tiles, C.A.Miss., 175 F.2d 977. 

34. U.S.—Bryar v. Bryar, C.C.Pa., 
78 F. 657, affirmed 90 F. 690. 33 C. 
C.A. 236, affirmed 20 S.Ct. 794, 177 

U. S. 649, 44 L.Ed. 926. 

35. U.S.—^Abraham v. Casey. La., 21 
S.Ct. 88, 179 U.S. 210, 45 L.Ed. 156. 
Street of failure to record is ques¬ 
tion of local law. 

U.S.—In re Mayfair Const. Co., D.C. 
N.J., 170 F.Supp. 657. 

36. U.S.—Francis v. Francis, Mich., 
27 S.Ct. 129, 203 U.S. 233, 61 L.Ed. 
165. 

25 C.J. p 840 note 21. 

37. U.S.—^Feuersteln v. Zukor, C.A. 
N.T., 174 F.2d 371—Freedman v. 
Massachusetts Mut. Life Ins. Co., 
C.C.A.Mich., 81 F.2d 698. 

37.5 U.S.—Johnson v. Mosley, C.A. 
Ark., 179 F.2d 573. 

Strieker v. Morgan, D.C.Miss., 
158 F.Supp. 830—Sinclair Refining 
Co. V, Miller, D.C.Neb., 106 F.Supp. 
881—Montagu v, Watson, D.C.Me., i 
61 F.Supp. 606. I 

Squltatole lieu | 

Whether claimant has equitable 
lien by reason of contract to pur¬ 
chase is matter of state law and not 
matter of federal equity law. 

U.S.—In re Mayfair Const. Co., D.C. 

N.J., 170 F.Supp. 657. 

Sgultable oouverslou into persoualty 
U.S.—Fensky v. Campbell, C.C.A.Kan., 
290 F. 83. 

Xuterest or title of purohaaer 

U.S.—Fidelity-Phenix Fire Ins. Co. 

V. Haywood, C.C.A.Ky., 71 F.2d 
834—Sima v. American Cent. Ins. 
Co.. C.C.A.Tenn., 296 F. 116, certio¬ 
rari denied American Cent. Ins. Co. 
V. Sims, 44 S.Ct. 638, 265 U.S. 695, 
68 L.Ed. 1197. 

Louisville Trust Co. v. National 
Bank of Kentucky, D.C.Ky., 3 F. 
Supp. 909, reversed on other 
grounds, C.C.A., National Bank of 


Kentucky v. Louisville Trust Co., 
67 F.2d 97, certiorari denied Louis¬ 
ville Trust Co. V. National Bank of 
Kentucky. 64 S.Ct. 440, 291 U.S. 
665. 78 L.Ed. 1056. 

Speolflo perfonuaaoe 
U.S.—Sinclair Refining Co. v. Miller. 
D.C.Neb., 106 F.Supp. 881. 

38. U.S.—Commonwealth of Massa¬ 
chusetts V. State of New York, 
46 S.Ct. 357, 271 U.S. 65, 70 L.Ed. 
838. 

Buchanan v. Pitts, C.C.A.La., Ill 
F.2d 699—Lincoln Theatres Corpo¬ 
ration V. Fleming, C.C.A.Va., 66 F. 
2d 441—Leser v. Burnet, C.C.A., 46 
F.2d 756—Creekmore v, Overton, | 
C.C.A.Okl., 27 P.2d 604—Mathis v. 
Hemingway, C.C.A.Ark., 24 F.2d 961 
—Pickens v. Merriam, C.C.A.Cal., 
274 F. 1, certiorari denied 4 2 S.Ct. 
168, 257 U.S. 666, 66 L.Ed. 419. 

In re Klein, D.C.Minn., 9 F.Supp. 
67. 

25 C.J. p 863 note 70. 

Aokuowlsdgmeut of dead 

U.S.—Collins v. Streitz, C.C.A.Ariz., 
95 F.2d 430, certiorari denied 59 S. 
Ct. 67, 305 U.S. 608, 83 L.Ed. 387. 
Coustruotlou of deed 
U.S.—^Winchester v. Wells, C.A.Fla., 
266 F.2d 405—^Arab Corp. & Dune- 
co V. Bruce, C.C.A.La., 129 F.2d 94 
—Eisel V. Miller, C.C.A.Mo., 84 F. 
2d 174—^Rogers v. Jones, C.C.A. 
Okl., 40 F.2d 333. 

U. S, v. 15,883.65 Acres of Land 
in Spartanburg County, S. C., D.C. 
S.C., 64 F.Supp. 849—Arab Corpora¬ 
tion V. Bruce, D.C.La., 39 F.Supp. 
942—Shell Oil Co. v. Manley Oil 
Corporation, D.C.lll., 37 F.Supp. 
289. 

25 C.J. p 840 note 4. 

Sale la perpetuity 

Federal court was bound by state 
court decisions on question whether 
sale of timber was sale in perpetuity. 
U.S.—Thomas v. Gates, C.C.A.Va., 31 
F.2d 828, certiorari denied 50 S.Ct. 
18, 280 U.S. 659, 74 L.Ed. 614. 

39. Abaadoameat prior to foreolo- 
rare of mortgage 

In determining whether taxpayer 
whose equity in realty in Missouri 
was wiped oat by mortgage foreclo¬ 
sure sale was entitled to deduct from 
taxable income the entire sum lost 
less depreciation as an “ordinary 
loss” allowable in full under reve¬ 
nue statute, on theory that taxpayer 
had abandoned the realty prior to 
foreclosure, court may properly look 
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to the law of Missouri with reference 
to question of abandonment. 

U.S.—Helvering v, Jones, C.C.A., 120 
F.2d 828, certiorari denied Jones 
V. Helvering, 62 S.Ct. 115, 314 U. 
S. 661, 86 L.Ed. 529. 

40. U.S.—Porshaw v. Lay nan. Ark., 
182 P. 193, 104 C.C.A, 559—Elder 
V. McClaskey, Ohio, 70 F. ,529. 17 
C.C.A. 261, certiorari denied 16 S. 
Ct. 1201, 163 U.S. 685, 41 L.Ed. 316. 

U. S. V. One Lot Land Bainbridge 
Post Office, D.C.Ga., 178 F. 334. 

41. IT.S.—In re Walker Bin Co., D. 
C.N.Y., 9 F.Supp. 367. 

25 C.J. p 853 note 75. 

Absenoe of state decision 

On a question as to whether prop¬ 
erty constitutes a fixture or person¬ 
alty a federal court follows the rul¬ 
ings of the supreme court of the 
state in which the property is situ¬ 
ated, but where the supreme court of 
that state has never passed on a simi¬ 
lar question the federal court must 
decide it in accordance with what it 
conceives the law to be from the 
weight of authority. 

U.S.—Hubbard v. Missouri Pac. R. 
Co., D.C.Ark., 288 F. 946. 

42. U.S.—Creekmore v. Overton, C. 
C.A.Okl., 27 F.2d 504. 

43. U.S.—Scullen v. Braunberger. ('. 
A.Iowa, 225 F.2d 10—U. S. v. Bel¬ 
mont. C.C.A.N.Y.. 8.5 F.2d 542. mo¬ 
tion denied 57 S.Ct. 605, 300 U.S. 
641, 81 L.Ed. 856, reversed on oth¬ 
er grounds 57 S.Ct. 758, 301 US. 
324, 81 L.Ed. 1134—Sims v. Amer¬ 
ican Cent. Ins. Co., C.C.A.Tenn., 
296 F. 115, certiorari denied Ameri¬ 
can Cent. Ins. Co. v. Sims, 44 S.Ct. 
638, 266 U.S. 696, 68 L.Ed. 1197. 

In re Miller Vein Coal Co., D.C. 
Pa., 3 F.Supp. 607. 

44. U.S.—U. S. V. Merchants Nat. 
Trust & Savings Bank, C.C.A.Cal., 
101 F.2d 399—Tipton V. Miller, C. 
C.A.Iowa, 79 F.2d 298. 

Toner v. Sobelman, D.C.Pa., 86 
F.Supp. 369—Kelley v. U. S., D.C. 
Mass., 27 F.Supp. 570. 

XAoidents of aliraabllity of per.son- 
al property are determined by the 
federal courts according to local law. 
U.S.—Thummess v. Von Hoffman, C. 
C.A.N.J., 109 P.2d 293. 

Charness v. Katz, D.C.Wis., 48 
F.Supp. 374. 

Traasfar oa death of ooteaaat 

, California law governed in deter¬ 
mining whether joint tenant’s acqui- 
' sition of corporate stock on coten- 
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involving consignments,^^-5 convcrsion,44.io I plevin,44.15 trusts,45 fraudulent conveyances,46 


ant’s death constituted a transfer so 
as to make surviving tenant liable 
for deceased tenant’s Income tax to 
the extent of the value of the prop¬ 
erty. 

—Tooley v. Commissioner of In¬ 
ternal Revenue, C.C.A., 121 F.2d 350. 
What state law erovems 

In action of claim and delivery 
involving cattle sold in New Mexi¬ 
co and taken to California, the law 
of California and not the law of New 
Mexico was applicable in determin¬ 
ing whether the buyer had a void or 
voidable title under the circumstanc¬ 
es, where action was brought in a 
federal district court in California 
because of diversity of citizenship. 
TT.S.—Wilson V. Buchenau, D.C.Cal., 
43 F.Supp. 272. 

▼old or voidable title 

In action of claim and deliver.v in¬ 
volving cattle sold in New Mexico 
and taken to California, the law of 
California and not the law of New 
Mexico was applicable in determining 
whether the buyer had a void or void¬ 
able title under the circumstances, 
where action was brought in a fed¬ 
eral district court in California be¬ 
cause of diversity of citizenship, 

U.S.—Wilson V. Buchenau, supra. 

44.5 U.S.—Tele-King Distriliuting 
Co. of Los Angeles v. Wylc, C.A. 
Cal., 218 F.2d 940. 

44.10 IT.S.—Quaker Oats Co. v. Mc- 
Kibben, C.A.Cal., 230 F.2d 652— 
Brooks V. Superior Oil Co., C.A. 
Ark., 198 F.2d 89—Sabin v. Home 
Owners’ Loan Corp,, C.C.A.Okl., 147 
F.2d 653, certiorari denied 66 S.Ct. 
96, 326 U.S. 759, 90 L.Ed. 456, re¬ 
hearing denied 66 S.Ct. 483, 326 
U.S. 812, 90 L.Ed. 496 and motion 
denied 67 S.Ct. 107, 329 U.S. 823, 
91 L.Ed, 700, motion denied 67 S. 
Ct. 1076, 330 U.S, 855, 91 L.Ed. 1297. 

V. S. V. Ferguson, D.C.Ark., 158 
F.Supp. 814—Brooks v. Superior 
Oil Co., D.C.Ark., 108 F.Supp. 665, 
affirmed, C.A., 210 F.2d 533. 

44.15 U.S.—Linscomb v. Goodyear 
Tire & Rubber Co., C.A.Mo., 199 
F.2d 431. 

45. U.S.—Mayer v. Chase Nat. Bank 
of City of New York, C.A.N.Y., 233 
F.2d 468, certiorari denied 77 S.Ct. 
64, 352 U.S. 891, 1 L.Ed.2d 58— 
Walter’s Trust v. Commissioner of 
Internal Revenue, C.C.A., 127 F.2d 
101 —Stuart V. Commissioner of In¬ 
ternal Revenue, C.C.A., 124 F.2d 
772, reversed on other grounds Hel¬ 
vering v. Stuart, 63 S.Ct. 140, 317 
U.S. 154, 87 L.Ed. 154—U. S. v. 
Stroop, C.C.A.Ohio, 109 F.2d 891— 
Eisel V. Miller, C.C.A.Mo., 84 F. 
2d 174. 

United Bldg. & Loan Ass’n v. 
Garrett. D.C.Ark., 64 F.Supp. 460— 
Van Sciver v, Rothensies, D.C.Fa., 


36 F.Supp. 577, affirmed, C.C.A., 122 
F.2d 697. 

Puerto Rican American Tobacco 
Co. V. City Bank Farmers Trust 
Co., D.C.N.Y.. 1 F.R.D. 20. 

Validity of trust 

U.S.—Chandler v. U. S., D.C.N.H., 177 
F.Supp. 565. 

OoustructioA of trust lastnimsnt 

presents a question of state law. 

U.S.—Eisenmenger v. C. I. R., C.C.A. 

8, 145 F.2d 103, 156 A.L.R. 741. 
Transfer or distribution of assets 
Power to transfer or distribute as- 
SGt.s of a trust is essentially a matter 
of local law. 

U.S.—Helvering v. Stuart, 63 S.Ct. 
140, 317 U.S. 154, 87 L.Ed. 154. 

Stock dividends 

Law of the state of the domicile of 
the corporation declaring the divi¬ 
dend on stock belonging to a trust is 
controlling in determining whether 
the dividend goes to the life tenant 
or to the remaindermen as such abso¬ 
lutely. 

U.S.—Franz v. Buder, D.C.Mo., 82 F. 
Supp. 379. 

Commingling of funds 

In determining rights of parties 
where Maryland trustee commingled 
trust funds with personal funds, the 
Maryland rule was binding on feder¬ 
al court. 

LT.S.—MacBryde v. Burnett, C.C.A. 
Md., 132 F.2d 898. 

Action against executor for account¬ 
ing and breach of trust 

U.S.—Sherwln v. Oil City Nat. Bank, 
C.A.ra., 229 F.2d 835. 

Ackuowledgmeut, revenue stamps, 
and recording 

(1) Question whether declarations 
of trust which had not been record¬ 
ed and on which revenue stamps had 
not been attached constituted legal 
trust vesting the trust estates in 
beneficiaries named was required to 
be determined by law' of Oklahoma 
where trust declarations were execut¬ 
ed and property was situated. 

U.S.—Norris v. Jones, D.C.Okl., 31 F. 

Supp. 463, affirmed, C.C.A., Jones v. 
Norris, 122 F.2d 6. 

(2) In suits by trustors, who were 
Oklahoma residents, for taxes paid 
on Income from Oklahoma property 
which was placed in trust for benefi¬ 
ciaries who w'ere also Oklahoma res¬ 
idents, decision of Oklahoma supreme 
court that unacknowledged and unre¬ 
corded trust agreement was valid as 
between the parties, notwithstand¬ 
ing Oklahoma statute providing for 
acknowledgment and recording, was 
controlling. 

U.S.—Hudson v. Jones, D.C.Okl., 22 F. 
Supp. 938. 

Accumulation of income 

The decision of New York court of 
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appeals that provision of New York 
trust Instrument for accumulation of 
income of trust for benefit of settlor 
is void under state statute, leaving 
income distributable to beneficiary of 
trust, is binding on federal courts in 
determining whether such income is 
taxable to settlor. 

U.S.—Commissioner of Internal Rev¬ 
enue v. Morris, C.C.A., 90 F.2d 962, 
followed in Commissioner of In¬ 
ternal Revenue v. Bassett, C.C.A., 
90 F.2d 1004, 

Nature of truat receipt executed 
and delivered by automobile dealer to 
finance company, and its effect as 
against dealer’s trustee in bankrupt¬ 
cy, must be determined exclusively 
by law of state in which contract was 
executed. 

U.S.—In re Collinwood Motor Sales, 

C. C.A.Ohio, 72 F.2d 137. 

Personal liability of trustee guar¬ 
anteeing payment of mortgage exe¬ 
cuted by trust created under Massa¬ 
chusetts law, was governed by Mas¬ 
sachusetts law. 

U.S.—Ilamlen v. Welch, C.C.A.Mass., 
116 F.2d 413. 

Absence of state decision 

The circuit court of appeals exer¬ 
cises its own judgment as to the con¬ 
struction of a trust where the partic¬ 
ular question has not been decided by 
the supreme or appellate court of the 
state. 

U.S.—Brainard v. Commissioner of 
Internal Revenue, C.C.A., 91 F.2d 
880, certiorari dismissed 68 S.Ct. 
748, 303 U.S. 666, 82 L.Ed. 1122. 

Trustae’s powers 

U.S.—Allen v. Nunnally, C.A.Ga., 180 
F.2d 318. 

Horne v. Title Ins. & Trust Co., 

D. C.Cal., 79 F.Supp. 91. 

Oonstmctlvo trust 

U.S.—Grand Trunk Western R. Co. v. 
Chicago & Western Indiana R. Co., 
C.r.A.Ill., 131 F.2d 216. 

Spendthrift trust 

Whether Missouri statute, provid¬ 
ing that spendthrift trusts should be 
void as against wife or children of 
cestui que trust for support and 
maintenance or as against claim of 
wife for alimony, applied to a for¬ 
eign decree for divorce and alimony 
must be decided on the basis of Mis¬ 
souri law. 

U.S.—Howard v. Jennings, C.C.A.Mo., 
146 F.2d 332. 

&ule against perpetuities 

U.S.—Smith’s Estate v. C. I. R., C.C. 
A.3, 140 F.2d 759. 

Meutal capacity; undue influence 

U.S.—Koebig v. South Carolina Nat. 
Bank of Charleston, C.A.S.C., 217 
F.2d 713. 

46. U.S.—R. F. C. V. United Distill¬ 
ers Products Corp., C.A.Conn., 229 
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homestead and personal property exemptions,the 
power of eminent domain and its exercise,^8 public 
usc^® and the right of an owner of land abutting 
on a city street to an easement of light, air, and 
access as against the public use of the street or any 


structure which may be erected thereon to subserve 
and promote that public use.®® State law has also 
been applied to questions of landlord and tenant®^ 

and leases.^2 


F.2d 665—Wolf v. Eblen, C.C.A.Ky., 
101 F.2d 469—^American Bonding 
Co. of Baltimore v. Hord, C.C.A. 
Ark., 98 F.2d 360—Jeggle v. Man¬ 
sur, C.C.A.Cal., 17 F.2d 729, certio¬ 
rari denied 47 S.Ct. 768, 274 U.S. 
768, 71 L.Ed. 1337—In re Locust 
Bldg. Co., C.C.A.N.T., 299 F. 766, 
certiorari denied Keighley v. 
American Trust Co., 44 S.Ct. 686, 
265 U.S. 690, 68 L.Ed. 1196—An¬ 
derson V. Gray, C.C.A.Tex., 284 F. 
770. 

American Surety Co, of New 
York V. Edwards & Bradford Lum¬ 
ber Co., D.C.Iowa, 67 F.Supp. 18. 

McMullen v. Zabawski, D.C.Mich., 
283 P. 662—In re Bonk, D.C.Mich., 
270 F. 667. 

26 C.J. p 863 note 72—27 C.J. p 679 
note 71. 

Vnlfomi Frandnlent Gonveyaaoe Act 

U.S.—Irving Trust Co. v. Finance 
Service Co., C.C.A.N.Y., 63 F.2d 694, 
certiorari denied Finance Service 
Co. V. Irving Trust Co., 63 S.Ct. 
796, 289 U.S. 763, 77 L.Ed. 1606. 

O’Sullivan v. Donohue, D.C.Masa., 
14 F.Supp. 605. 

27 C.J. p 416 note 23. 

Gift of servloes 

Where husband’s allegedly fraudu¬ 
lent gift of services to wife took 
place in Virginia, question whether 
husband’s creditors had cause of ac¬ 
tion to recover value of such serv¬ 
ices, and question whether wife or 
creditors had burden of proving bona 
fldes, were governed by Virginia law. 
U.S.—Fidelity & Deposit Co. of Md, 

V. Studds, D.C.Va., 136 F.Supp. 766. 

Traasfer by lasolveiit oorpoxatioa 

The federal court was bound to 
follow a decision of the New Jersey 
court as to whether New Jersey stat¬ 
ute concerning transfers of property 
belonging to an insolvent corporation 
by its officers or directors was modi¬ 
fied or repealed by the Uniform 
Fraudulent Conveyance Act of that 
state. 

U.S.—^In re J. Rosen & Sons, C.C.A. 
N.J., 130 P.2d 81. 

47. U.S.—Burns v. Kinzer, C.C.A. 
Tenn., 161 P.2d 806—Dixon v. Kop- 
lar, C.C.A.MO.. 102 F.2d 296— 
Shanks v. Hardin, C.C.A.Tenn., 101 
P.2d 177—Greiman v. Metropolitan 
Life Ins. Co., C.C.A.N.J., 96 P.2d 
823, certiorari denied 69 S.Ct. 66, 
306 U.S. 606, 83 L.Ed. 386—Arbo- 
gast v. Gottfried, C.C.A.Ohio, 68 P. 
2d 166—^Vought v. Kanne, C.C.A. 
Minn., 10 F.2d 747, certiorari dis¬ 
missed 48 S.Ct. 16, 276 U.S. 674, 72 


L.Ed. 433—Ralph v. Cox, C.C.A. 
Minn., 1 F.2d 436. 

Fletcher v. Kennedy, C.C.Minn., 
282 F. 622. 

In re Green, D.C.Va., 34 F.Supp. 
791—In re Isele, D.C.Tenn., 33 F. 
Supp. 863—In re Grodzins, D.C.Cal., 
27 F.Supp 621—^In re Temple, D.C. 
Ohio, 20 F.Supp. 693—In re Camer¬ 
on. D.C.Ill., 6 F.Supp. 630—In re 
Turrentine & Thompson, D.C.Tex., 
6 F.Supp. 490—In re Marx, D.C. 
Ark., 6 F.Supp. 954. 

In re David, D.C.Fla., 64 F.2d 140 
—In re Erstlne, D.C.Ark., 41 P.2d 
669—Garber v. Bankers’ Mortg. Co., 
D.C.Kan., 27 P.2d 609—^In re Levan, 
D.C.La., 10 P.2d 240—Croker v. 
Croker, D.C.Fla., 7 P.2d 218—In re 
Kessler, D.C.Tex., 2 P.2d 284—In 
re Cabot, D.C.Ohlo, 296 P. 765— 
In re Moore, D.C.Mich., 274 P. 646— 
Edgington v. Taylor, C.C.A.Colo., 
270 F. 48. 

Wash.—Bonded Adjustment Co. v. 

Heden, 106 P.2d 44, 6 Wash.2d 250. 
Wis.—Cannon v, Lincoln Nat. Life 
Ins, Co., 243 N.W. 320, 208 Wis. 452. 
26 C.J. p 853 note 76. 

Application of state law to exemp¬ 
tions in bankruptcy see Bankrupt¬ 
cy S 494. 

48. U.S.—U. S. v. General Box Co., 
C.A.La., 224 P.2d 7, affirmed 76 S.Ct. 
728, 361 U.S. 169, 100 L.Ed. 1055, re¬ 
hearing denied 76 S.Ct. 1044, 361 

U. S. 990, 100 L.Ed. 1602—Duke 

Power Co. v. Toms, C.C.A.N.C., 118 
F.2d 443—Franzen v. Chicago, M. & 
St. P. Ry. Co., C.C.A.I11., 278 P. 370. 

26 C.J. p 865 note 98. 

Severance damages 
U.S.—City of Stockton v. Miles & 
Sons, Inc., D.C.Cal., 166 F.Supp. 664. 
lessee's right to compensation Is 
governed by state law. 

U.S.—Strazzulla Bros. Co. v. Fargo 
Real Estate Trust, C.C.A.Ma8s., 152 
F.2d 61. 

49. What oonstltntes public use 

In passing on constitutionality of 
state statutes, federal courts accord 
great respect to determination of 
state legislature and state courts as 
to what constitutes a public use. 

U.S.—Nev-Cal Electric Securities Co. 

V. Imperial Irr. Diet., C.C.A.Cal., 85 
F.2d 886, certiorari denied 67 S.Ct. 
493, 300 U.S. 662, 81 L.Ed. 871. 

50. U.S,—Sauer v. New York, N.Y., 
27 S.Ct. 686, 206 U.S. 536, 61 L.Ed. 
1176. 

61. U.S.—^In re United Cigar Stores 
Co. of America, C.C.A,N.Y., 85 F.2d 
94. 


Richard Paul, Inc., v. Union Imp. 
Co., D.C.Del., 69 F.Supp. 252. 

Action against landlord for injuries 
to tenant 

U.S.—Snowhlte v. Tide Water Asso¬ 
ciated Oil Co„ D.C.N.J., 40 F.Supp. 
739. 

Priority of claim for rant 

In re Wall, D.C.Miss., 60 P.2d 
673—In re Chaudron & Peyton, D. 
C.Md., 180 P. 841. 

U.S.—In re Conrad Kiel & Son, D.C. 

N.J., 7 F.Supp. 922. 

Eviction 

Whether an eviction was by virtue 
of the act of the holder of a para¬ 
mount title for whose acts the lessor 
was liable is a question of local law. 
U.S.—Pabst Brewing Co. v. Thorley, 
N.Y., 145 F. 117, 76 C.C.A. 87, cer¬ 
tiorari denied 27 S.Ct. 784, 203 U.S. 
697, 51 L.Ed. 333. 

58. U.S.—Blackner v. McDermott, C. 
A.W'yo., 176 F.2d 498—Jacobs v. J. 
C. Penney Co., C.A.Wis., 170 F.2d 
601. 

Firemen's Ins. Co. of Newark, N. 
J. V. Chicago, St. P., M. & O. Ry. 
Co.. D.C.Neb., 116 F.Supp. 289. ap¬ 
peal dismissed, C.A., 211 P.2d 581 
—Solomon v. Neisner Bros., D.C. 
Pa., 93 F.Supp. 310, affirmed, C.A., 
187 P^2d 735. 

In re Barnett, D.C.N.Y., 12 P. 
2d 70, affirmed, C.C.A., 12 F.2d 73, 
certiorari denied United Cigar 
Stores Co. of America v. itayher, 47 
S.Ct. 94, 273 U.S. 699, 71 L.Ed. 84C. 
Validity of lease 

U.S.—Worcester Felt Pad Corp. v. 
Tucson Airport Authority, C.A, 
Ariz., 233 P.2d 44. 

Construction 

U.S.—Hanna v. Safeway Stores, C.A. 
Cal., 223 P.2d 858—First Nat. Bank 
of Kansas City v. Nee, C.A.Mo., 190 
F.2d 61—Mississippi Investments 

V. New Orleans & N. E. R. Co, C.A. 
Miss., 188 F.2d 246. 

Beneficial Corp, v. Reading & S. 

W. St. Ry. Co., D.C.Pa., 91 F.Supp. 
803, affirmed, C.A., 185 F.2d 238— 
U. S. V. Mallery, D.C.Wash., 53 F. 
Supp. 664. 

Xisase as Uoenss 

State court decisions that leases 
of space on roofs for signs are mere¬ 
ly licenses are binding on federal 
courts. 

U.S.—Taylor v. R. C. Maxwell Co., 
C.C.A.Mass.. 31 F.2d 711. 

Oral contract 

(1) Validity of oral contract for 
lease of real property for more than 
la year, not complying with statute 
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§ 189(6). -Other Particular Matters 

The federal courte have followed and applied atate 
lawe In various other particular matters. 

In addition to the matters considered supra §§ 
189(1 )-189(5), the federal courts have also fol¬ 
lowed and applied state laws and decisions pertain¬ 


ing to the allowance of claims and distribution of 
assets in a creditor's suit attorney and client ;53*6 
civil rights;53.10 civil deathcemeteries;®^® the 
criminal law of the state;®® common carriers;®®*® 
drugs;®® fair trade;®7 and labor, labor unions, and 
labor disputes.®® State law has also been applied to 


of frauds of the state where the prop¬ 
erty is situated, is question of state 
law. 

U.S.—York V. Washburn, Minn., 129 
F. 664, 64 C.C.A. 132. 

(2) In diversity action for breach 
of oral contract, executed in North 
Carolina, for rental of North Caro¬ 
lina tobacco land, substantive law of 
North Carolina governed rights and 
liabilities of the parties. 

U.S.—Martin v. Stiers, D.C.N.C., 165 
F.Supp. 163. 

Aatioipatory breach 

U.S.—Moore v. McDuffie, C.C.A.Cal., 
71 F.2d 729. 

Deo v. Pearce Stores Co., D.C. 
Mich., 54 F.2d 92. 

Asslgnmeat or subletting 

(1) Whether lessor under lease as¬ 
signed by lessee has any rights in 
assignee's promise to lessee is de¬ 
pendent on state law. 

U.S.—S. S. Kresge Co. v. Sears, D.C. 
Mass., 16 F.Supp. 522, affirmed, C. 
C.A., 87 F.2d 135, 110 A.L.R. 683. 
certiorari denied 57 S.Ct. 612, 300 
U.S. 670, 81 D.Ed. 876. 

(2) Authoritative interpretation of 
foreign corporation’s assignment of 
lease must be found in decisions of 
courts of state wherein property was 
located. 

U.S.—A. D. Jones Co. v. Winchester 
Repeating Arms Co., C.C.A.Conn., 
61 P.2d 774, certiorari denied 
Southeastern Investment Co. of Sa¬ 
vannah, Ga., V. Tobler, 53 S.Ct. 401, 
288 U.S. 609, 77 L.Ed. 983. 

(3) In determining effect of collec¬ 
tion of subrents on Ohio realty by 
lessor without consent of lessee in 
default, interpretation of Ohio law 
as laid down by its highest court 
was binding on circuit court of ap¬ 
peals. 

U.S.—In re Paramount Publlx Corpo¬ 
ration, C.C.A.N.Y., 86 F.2d 83. 

(4) Decision of state supreme 
court, holding equitable assignee of 
lease liable for installments of rent 
specified therein accruing during as¬ 
signee’s possession rendered subse¬ 
quent to execution of lease contract 
Involved in action, in federal court, 
between same parties, presenting 
same question, was followed by fed¬ 
eral court, since deviation therefrom 
would invite disharmony and invoke 
confusion. 

U.S.~-Medlcal Arts Bldg. Co. v. Min¬ 
nesota Loan & Trust Co., C.C.A. 
Minn., 78 F.2d 937, 101 A.L.R. 770. 


Surre&dar 

U.S.—Hotz V. Federal Reserve Bank 
of Kansas City, Mo., C.C.A.Neb., 
108 P.2d 216. 

Suit to caaoel lease, wherein fed¬ 
eral jurisdiction was based on diver¬ 
sity of citizenship, was governed by 
case law of state in which suit was 
brought. 

U.S.—Boland v. Shell Oil Co., D.C.Mo., 
71 F.Supp. 649. 

Zudemuity agreement 
U.S.—Chicago Great Western Ry. Co. 
V. Farmers Produce Co., D.C.Iowa, 
164 F.Supp. 532. 

Supervening illegality 

Federal district court must apply 
New York law in determining wheth¬ 
er foreign government was entitled to 
recover sum deposited with landlord 
as security for performance of lease 
of New York building for consulate 
which foreign government was or¬ 
dered to close by direction of United 
States Department of State. 

U.S.—Hungarian People’s Republic v. 
Cecil Associates, D.C.N.Y., 127 F. 
Supp. 361. 

What law applies 

In determining what law applied 
in action brought in federal district 
court in New York involving a lease 
of New Jersey realty, federal court 
would be required to follow New 
York's principles of conflict of laws, 
and where lease was made and re¬ 
corded in New Jersey, federal court 
would apply law of New Jersey. 

U.S.—^lVei.sser v. Mursam Shoe. Corp., 
C.C.A.N.Y., 127 F.2d 344, 145 A.L. 
R. 467. 

53. U.S.—Prudential Ins. Co. of 
America v. Land Estates, C.C.A. 
N.Y., 110 F.2d 617. 

53.5 U.S.—In re Magnus Harmonica 
Corp., D.C.N.J., 169 F.Supp. 778. 
affirmed. C.A., 262 F.2d 616. 
Recovery of attorney’s fees 

Applicability of a Texas statute al¬ 
lowing attorneys’ fees in an action on 
an account stated for services ren¬ 
dered in federal court sitting in di¬ 
versity in Montana must be deter¬ 
mined according to the Montana 
rules of conflicts of law. 

U.S.—Stokes V. Reeves, C.A.Mont., 
245 F.2d 700. 

53.10 U.S.—^Amos v. Prom, Inc., D.C. 
Iowa, 117 F.Supp. 616, appeal dis¬ 
missed. C.A.. 214 F.2d 350. 

54. U.S.—Panko v. Endicott John¬ 
son Corporation, D.C.N.Y., 24 F. 
Supp. 678. 


64.6 U.S.—Rushers v. Graceland 

Cemetery Ass’n of Albion, Ill., D.C. 
Ill., 171 F.Supp. 206. 

65. U.S.—Howard v. Fleming, N.C., 
24 S.Ct. 49, 191 U.S. 126, 48 L.Ed. 
121 . 

In re Krug, C.aWash., 79 F. 308. 

Waivsr 

Where state prisoner’s parole had 
been revoked and prisoner was con¬ 
victed of federal law violation in 
federal court, whether permitting re¬ 
moval of petitioner from California 
to Washington to serve sentence in 
federal prison there constituted a 
waiver of California’s right to insist 
on completion of petitioner's numer¬ 
ous state sentences was a question 
of state law. 

U.S.—Seward v. Heinze, C.A.Cal., 262 
F.2d 42. 

65.5 U.S.—Sea Ins. Co. v. Sinks. C.C. 
A.Ill., 166 F.2d 623. 

56. Dispeiiiiiig of aarcotiOB 

(1) The circuit court of appeals 
was bound by the construction placed 
by the Kamms supreme court on the 
Kansas statute relating to the dis¬ 
pensing of narcotics. 

U.S.—Burke v. Kansas State Osteo¬ 
pathic Ass’n, C.C.A.Kan., Ill F.2d 
260. 

(2) Whether osteopaths in Georgia 
are entitled to register with the col¬ 
lector of Internal revenue and to dis¬ 
tribute or administer narcotic drugs 
under the Harrison Narcotic Act is 
controlled by applicable Georgia stat¬ 
utes regulating the sale and pur¬ 
chase of narcotic drugs, and, in ab¬ 
sence of a decision of the question by 
the highest judicial tribunal of Geor¬ 
gia, the circuit court of appeals would 
apply the law as it understood it to 
be in Georgia. 

U.S.—Georgia Ass’n of Osteopathic 
Physicians & Surgeons v. Allen, C. 

C. A.Ga., 112 F.2d 62. 

57. Construotion of Pair Trado Act 

U.S.—Charmley Drug Shop v. Guer- 
lain, Inc., C.C.A.N.J., 113 P.2d 247. 

58. U.S.—Lauf v. B. G. Shlnner & 
Co., Wis., 68 S.Ct. 678, 303 U.S. 323, 
82 L.Ed. 872. 

Montgomery Ward & Co. v. 
Northern Pac. Terminal Co. of Or., 

D. C.Or., 128 F.Supp. 475—E. G. 
Shinner & Co. v. Lauf, D.C.Wis., 86 
F.Supp. 709. 

Arhitratloa award 
Where no Pennsylvania authority 
was found enunciating a rule of ref¬ 
erence to law by which validity of 
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questions relating to minors partnership 
joint ventures5 physicians and surgeons;®^ 
power of attorney®® and power of sale;®i receiv- 
ers®2 and their appointment;®® removal of causes;®^ 
Sunday laws;®® the time when a cause of action 
accrues;®® trade secrets;®®*® and trade-marks and 
trade-names and unfair competition.®7 

Under the doctrine that state law governs state 
questions, state law and court decisions have also 
been applied as to abatement and revival,®7*5 ap¬ 


plication of payments,®*^*!® attachments,®"^*!® execu¬ 
tions and levies,®7*2® gaming,®'^-25 garnishment,®’^*®® 
and interpleader.®"^*®® 

§ 189(7).-Insurance 

The federal courts have followed and applied state 
laws and decisions with respect to insurance. 

State laws and decisions have been followed by 
the United Slates courts when they relate to in¬ 
surance.®® The duty of a federal court to apply 


foreigrn arbitration award was to be 
determined, and Pennsylvania court 
had treated an award as comparable 
to a judgment, and not subject to col¬ 
lateral attack, and had ruled that 
validity of judgment was to be deter¬ 
mined by law of state where ren¬ 
dered, under Pennsylvania rule of 
conflict of laws, the validity of the 
award was to be determined by the 
law of the place of its rendition. 
U.S.—Moyer v. Van-Dye-Way Corpo¬ 
ration, C.C.A.Pa., 126 F.2d 339. 
Closed shop 

Whether activities engaged In by 
labor unions and their officers and 
members in attempting to compel 
plaintiff to enter into a closed shop 
agreement were illegal depended on 
the law of the state. 

U.S.—Wilson & Co. v. Birl, D.C.Pa., 
27 F.Supp. 916. 

Fioketiag 

In passing on legislature's exercise 
of its power to regulate picketing un¬ 
der the police power, state courts 
are controlling, if no federal question 
is Involved. 

U.S.—Miller v. Fish Workers Union 
of Greater New York, Local 635, 11 
N.Y.S.2d 278, 170 Misc. 713. 

58.5 'Wliothor BOB. was an simaacl. 
patsd minor at time of his departure 
from home of his parents in Mis¬ 
souri was controlled by Missouri law. 
U.S.—Spurgeon v. Mission State 
Bank, C.C.A.Mo., 151 F.2d 702, cer¬ 
tiorari denied 66 S.Ct. 682, 327 U. 
S. 782, 90 L.Ed. 1009. 

58.10 U.S.—Civoru v. National 
Broadcasting Co., C.A.N.Y., 261 F. 
2d 716—Brodrick v. Gore, C.A.Kan., 
224 F.2d 892. 

58.15 U.S.—-Flanders v. U. S., D.C. 
Cal., 172 F.Supp. 935. 

59. Ohlropraotor 

(1) Construction by state’s highest 
court that practice of “medicine and 
surgery” within state licensing act 
includes practice of chiropractic was 
binding on federal court. 

U.S.—Stelnbach v. Metzger, C.C.A.Pa., 
63 F.2d 74. 

(2) Whether, under Michigan law, 
chiropodists are entitled to a state 
license to administer narcotics is a 
question for Michigan courts. 


U.S.—Kavanagh v. Fowler, C.C.A. 
Mich., 146 F.2d 961. 

Osteopath 

Whether osteopathic physicians 
have the right to administer narcotic 
drugs under the laws of Kansas and 
are thus entitled to federal licenses 
to distribute, dispense, give away, or 
administer narcotic drugs must be 
determined by the statutory law of 
Kansas as interpreted by the Kansas 
supreme court. 

U.S.—Burke v. Kansas State Osteo¬ 
pathic Ass’n, C.C.A.Kan., Ill F.2d 
250. 

60. U.S.—First Nat. Bank v. Blades, 
C.C.A.Tex., 93 F.2d 154. 

61. U.S.—Blackshear v. Dothan 
First Nat. Bank, C.C.A.Ala., 261 F. 
601. 

62. U.S.—Manship v. New South 
Bldg. & Loan Ass’n, C.C.Miss., 110 
F. 846. 

Conn.—Morgan v. New York Nat. 
Bldg. & Loan Ass’n, 46 A. 877, 73 
Conn. 151. 

25 C.J. p 856 note 30. 

63. U.S.—Paul v. Craemer, D.C.Cal., 
24 F.Supp. 353. 

Power of state court to appoint 

U.S.—McKinney v. Kansas Natural 
Gas Co., D.C.Kan., 206 F. 772, af¬ 
firmed 209 F. 300, 126 C.C.A. 226. 

64. See supra S 183. 

65. U.S.—Thompson v, Weems, C.C. 
A.Miss., Ill F.2d 666. 

Conetmotioa and effect 
U.S.—stone v. U. S., Wash., 17 S.Ct. 
778, 167 U.S. 178, 42 L.Ed. 127. 

Hill V. Hite, Ark., 85 F. 268, 29 
C.C.A. 649. 

25 C.J. p 863 note 79. 

66. U.S.—^Whitman v. Atkinson, N. 
Y., 130 F. 759, 66 C.C.A. 186. 

66.5 U.S.—Franke v. Wiltschek, C.A. 
N.Y., 209 F.2d 493. 

67. See supra S 169(7). 

67.6 U.S.—Robison v. Jones, D.C. 
Ark., 168 F.Supp. 668, affirmed, C. 
A., 261 P.2d 684. 

Bar of action 

Whether or not abatement of an ac¬ 
tion in state court bars a new suit 
In federal district court depends on 
the state law. 

U.S.—Robison v. Jones, supra. 
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67.10 U.S.—First Camden Nat. Bank 
& Trust Co. V. JEtna Cas. & Surety 
Co., C.C.A.N.J., 132 F.2d 114, cer¬ 
tiorari denied .Etna Cas. & Surety 
Co. v. First Camden Nat. Bank & 
Trust Co., 63 S.Ct. 1157, 319 U.S. 
719, 87 L.Ed. 1704. 

67.15 U.S.—Mid-Continent Engineer¬ 
ing Co. V. Arrow Petroleum Corp., 
D.C.Tex., 45 F.Supp. 1000. 

Nature of a lien created by mesne 
proees.s attachment of realty depends 
wholly on local law. 

U.S.—Cohen v. Wasserman, C.A. 

Mass., 238 F.2d 683. 

67.20 U.S.—Palais v. DeJarnette, C. 

C. A.Va., 145 F.2d 953. 

67.25 lustrumcut based ou wagers 
Where plaintiff’s action to set aside 
a chattel mortgage, a bill of sale, 
and an option to purchase three race 
horses because consideration there¬ 
for was money used to wager on 
horse races was predicated on Illinois 
statute making such instruments void 
under the circumstances of their 
creation, dismissal of complaint was 
error as vitalizing such instruments 
contrary to Illinois law. 

U.S.—Dine v. Edwards, C.C.A.IIL, 168 
F.2d 17, certiorari denied 67 S.Ct. 
867, 330 U.S. 825, 91 L.Ed. 1275. 
67.30 U.S.—Society Brand Hat Co. v. 
Home Ins. Co., D.C.Mo., 74 F.Supp. 
13. 

Nature of lieu obtained by tort 
claimants by service of garnishment 
orders on insurers which were in¬ 
debted to principal defendant on fire 
policies was matter of state law for 
determination by course of state in¬ 
volved, and not by federal courts, but 
latter would ordinarily be required to 
follow determination made in particu¬ 
lar case by state court. 

U.S.—Globe & Rutgers Fire Ins. Co. 

V. Viele, D.C.Neb., 110 F.Supp. 889. 
67.35 U.S.—Coastal Air Lines v. 
Dockery, C.A.Ark., 180 F.2d 874. 
Carbondale Nat. Bank v. Brown, 

D. C.Ill., 66 F.Supp. 634. 

68. U.S.—Quon v. Niagara Fire Ins. 
Co. of N. Y., C.A.Cal., 190 F.2d 257 
—Blair v. National Security Ins. 
Co., C.C.A.N.J., 126 F.2d 956--.Etna 
Life Ins. Co. v. Young, C.C.A.Pa., 
113 F.2d 601—Thompson v. Weems, 
C.C.A.Miss., Ill F.2d 566—Red Cab 
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state law to state questions extends to questions 
involving insurance policies,and the federal 
courts have applied state law in determining ques¬ 
tions as to the construction, operation, and effect 


of insurance contracts,®® the respective rights of 
insurer and policyholders,^® the validity of condi¬ 
tions in insurance policies,the status, power, and 
authority of an insurance agent, and the conditions 


Co. V. Rt. Paul Mercury Indemnity 
Co., C.C.A.Ind., 98 F.3d 189, cer¬ 
tiorari denied St. Paul Mercury In¬ 
demnity Co. V. Red Cab ('!o., 59 S.Ct. 
148. 305 TT.S. 646, 83 L.Ed. 417. 

French American Banking: Corpo¬ 
ration V. Fireman’s Fund Ins. Co., 
D.C.N.Y., 43 F.Supp. 494—Pitcairn 
V. Rumsey, D.C.Mich., 32 F.Supp. 
146. 

32 C.J. p 1006 note 34. 

VaxatlouB delay in payment 

Meaning:, purpose, and effect of the 
Missouri statute permitting: recovery 
of damages for the vexatious delay in 
payment of a policy is to be deter¬ 
mined by the interpretation placed 
thereon by the supreme e.ourt of Mis¬ 
souri. 

U.S.—New York Life Ins. Co. v. Cal¬ 
houn, C.C.A.Mo.. 114 F.2d 526, cer¬ 
tiorari denied 61 S.Ct. 141, 311 U.S. 
701, 85 L.Ed. 456. 

Notice of loss 

U.S.—Kcehn v. Excess Ins. Co. of 
America, C.C.A.lll., 129 F.2d 603. 

Attorney’s fees 

Decision of Missouri supreme court 
that provision in contract of Missouri 
superintendent of insurance employ¬ 
ing attorney to recover excess premi¬ 
ums collected by insurers from poli¬ 
cyholders, that compensation should 
be paid attorney out of fund repre¬ 
senting the disputed premiums was 
illegal, as in violation of Missouri 
statute, and that any equitable right 
of attorney to be paid from fund was 
suiierscded by Missouri statute, was 
binding on three judge federal di.s- 
tnet court in which attorney insti¬ 
tuted action seeking recovery of com¬ 
pensation out of such funds. 

U.S.—Barker v. Leggett, D.C.Mo., 102 
F.Supp. 642, appeal dismissed 72 S. 
Ct. 295, 342 U.S. 900, 96 L.Ed. 674, 
rehearing denied 72 S.Ct. 376, 342 

U. S. 931, 96 L.Ed. 693. 

68.5 U.S.—Mutual Ben. Health & Acc. 
Ass’n V. Cohen, C.A.Mo., 194 F.2d 
232, certiorari denied 72 S.Ct. 1059, 
343 U.S. 965, 96 L.Ed. 1362—Trainor 

V. Mutual Life In.s. Co. of New 
York, C.C.A.Wis., 131 F.2d 895. 

Aleksich v. Mutual Ben. Health 
& Acc. Ass’n, D.C.Mont.. 76 F.Supp. 
695, aihrmed, C.C.A., 166 F.2d 433. 

Psderol court decisions 

In action on an Insurance policy 
where jurisdiction of the federal 
court depended solely on diversity of 
citizenship between the parties, and 
the policy was made in Illinois, if the 
subBtnntive law of Illinois Bove'-nf 
federal decisions in conflict with Il¬ 
linois law were not even persuasive. 


U.S.—In re Mutual Life Ins. Co. of 

N. y., C.A.Fla., 188 F.2d 424. 

69. U.S.—New York Life Ins. Co. v. 
Stoner, C.C.A.Mo., 109 F.2d 874, re¬ 
versed on other grounds Stoner v. 
New York Life Ins. Co., 61 S.Ct. 
336, 311 U.S. 464, 85 L.Ed. 284, re¬ 
hearing denied 61 S.Ct. 609, 312 U. 
S. 713, 86 L.Ed. 1144—North Ameri¬ 
can Accident Ins. Co. v. Anderson, 
C.C.A.Colo., 100 F.2d 452—Columbi¬ 
an Nat. Life Ins. Co. v. Harrison, 

C. C.A.Tenn.. 12 P.2d 986. 

Nichols & Thompson Core Drill¬ 
ing Co. V. Homeland Ins. Co. of 
America, D.C.Idaho, 148 F.Supp. 260 
—Underwood v. Buzby, D.C.Pa., 
136 F.Supp. 957, affirmed, C.A., 236 
F.2d 937—New v. General Cas. Co. 
of America, D.C.Tenn., 133 F.Supp. 
955—American Fidelity & Cas. Co. 
V. Pennsylvania Cas. Co., D.C.Tenn., 
97 F.Supp. 965, affirmed, C.A., 188 F. 
2d 364, certiorari denied American 
Fidelity & Cas. Co. v. Manufactur¬ 
ers Cas. Ins. Co., 72 S.Ct. 88, 342 
U.S. 860, 96 L.Ed. 647—Urse v. 
Maryland Cas. Co., D.C.W.Va., 58 
F.Supp. 897—Shanks v. Travelers’ 
Ins. Co., D.C.Okl., 26 F.Supp. 740— 

O. Mtroff V. New York Life Ins. Co., 

D. C.Cal., 23 F.Supp. 724, reversed 
on other grounds, C.C.A., 104 F.2d 
986, certiorari denied New York 
Life Ins. Co. v. Ostroff, 60 S.Ct. 122, 
308 U.S. 692, 84 L.Ed. 495. 

Clay v. .fBtna Life Ins. Co., D.C. 
Minn., 63 F.2d 689—Kansas City 
Life Ins. Co. v. Adamson, D.C.Tex., 
24 F.2d 712. 

26 C.J. p 855 note 99. 

Anticipatory breack 

U.S.—^Williams v. Mutual Ben. Health 
& Accident Ass’n. C.C.A.Tex., 100 
F.2d 264. 

Construction of reinsurance policy 

U.S.—Fischer v. Excess Ins. Co. of 
America, C.C.A.Iowa, 116 F.2d 755. 

State decision not necessary to dis. 
position of case 

Federal court in construing insur¬ 
ance contract would follow a deci¬ 
sion of appropriate state court, con¬ 
struing a similar contract, where the 
construction of the similar contract 
was a question before the state 
court, even though the state court 
case could have been decided with¬ 
out a construction of the contract. 
U.S.—Shanks v. Travelers’ Ins. Co., 
D.C.Okl.. 25 F.Supp. 740. 

Bsfonnation 

U.S.—Morris Oil Corp. v. Maryland 
Cas. Co., D.aVa.. 136 F.Supp. 63, 
afllrmed, C.A., 233 F.2d 291. 
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Notios and proof of loos 

U.S.—^Keehn v. Excess Ins. Co. of 
America, C.C.A.lll., 129 F.2d 603. 
Action to rsoovsr insuraaes promimna 
U.S.—American Mut. Liability Ins. 
Co. V. Plywoods-Plastics Corp., D.C. 
S.C., 81 F.Supp. 167. 

Annuity policies 

Where annuity policies taken out 
In Illinois by father for daughter 
and payable to daughter contained 
spendthrift clauses, and daughter ex¬ 
ecuted trust agreement providing 
that surety company, to which daugh¬ 
ter was indebted, should receive peri¬ 
odic payments under policies, and 
surety company brought action in 
federal district court in California 
against daughter to require her to 
turn over proceeds of policies, Illi¬ 
nois rather than California law gov¬ 
erned the transaction. 

U.S.—Century Indem. Co. v. Wood¬ 
ruff, D.C.Cal., 119 F.Supp. 581. 

70. U.S.— W. & H. Jewelry Co. v. 
Aetna Cas. & Sur. Co., D.C.R.I., 141 
F.Supp. 296. 

Folk V. Mutual Reserve I^und 
Life Ass’n, C.C.N.Y., 137 P. 273. 
Subrogatiou of insurer 

(1) In public liability insurer’s ac¬ 
tion in Ohio federal courts against 
power company to recover as subro¬ 
gee of insured’s rights, loss, and ex¬ 
pense sustained by insured and paid 
by insurer, on ground that insurer’s 
liability accrued from company's 
failure to perform its duty under a 
contract to maintain an electric sign 
on insured’s building in Youngstown. 
Ohio, and to protect the public in 
performing its work, the issue of lia¬ 
bility involved was required to be re¬ 
solved on principles of Ohio law. 
U.S.—Continental Casualty Co. v. 

Ohio Edison Co., C.C.A.Ohio, 126 F. 
2d 423. 

(2) Question whether insurer had 
right to recover from defendant 
amount of compensation and medical 
aid furnushed to plaintiff involved a 
substantive matter and therefore was 
controlled by state law. 

U.S.—Pyle V. Kansas Gas & Elec. Co., 
D.C.Kan., 23 F.R.D. 148. 

71. U.S.—Small v. Westchester Fire 
Ins. Co., C.C.Ind., 61 P. 789. 

72. U.S.—Century Ins. Co. v. First 
Nat. Bank, C.C.A.Tex., 102 F.2d 
726, certiorari denied First Nat. 
Bank V. Century Ins. Co., 60 S.Ct. 
84, 308 U.S. 670, 84 L.Ed. 478—Ken¬ 
tucky Macaroni Co. v. London & 
Provincial Marine & General Ins. 
Co., C.C.A.Ky., 83 F.2d 126, cer¬ 
tiorari denied London & Provincial 
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on which insurance companies may transact business 
within a state.73 The federal courts have also ap¬ 
plied state laws and decisions with respect to the 
revocation of a foreign company’s license.^^ 


State laws and decisions have been applied with 
respect to various kinds of insurance,’^3 such as acci¬ 
dent insurance,76 accident and health insurance,76-5 
disability insurance,76*10 liability insurance,76.i5 


Marine & General Ins. Co. v. Ken¬ 
tucky Macaroni Co., 57 S.Ct. 43 
299 U.S. 579, 81 L.Bd. 427, and fol¬ 
lowed In, C.C.A.Ky., 92 F.2d 1009, 
certiorari denied 58 S.Ct. 750, 303 

U. S. 652, 82 L.Ed. 1112—Kentucky 
Macaroni Co. v. Royal Ins. Co., C.C 
A.Ky., 83 F.2d 126, certiorari denied 
Royal In.s. Co. v. Kentucky Maca¬ 
roni Co., 67 S.Ct. 43, 299 U.S. 679, 
81 L.Ed. 427, and followed in, C.C. 
A.Ky., 92 F.2d 1009, certiorari de¬ 
nied 68 S.Ct. 760, 303 U.S. 662, 82 
L.Ed. 1112—Maryland Casualty Co. 

V. Eddy, Mich., 239 F. 477, 152 C.C. 
A. 356. 

Acceptance of note In pasrment of 
premium 

U.S.—Braman v. Mutual Life Ins. Co. 
of New York, C.C.A.Mlnn., 73 F.2d 
391. 

Authority to cancel policy 

U.S.—Tarleton v. De Veuve, C.C.A. 
Cal., 113 F.2d 290, 132 A.L.R. 343, 
certiorari denied De Veuve v. Tar¬ 
leton, 61 S.Ct. 710, 312 U.S. 691, 85 
L.Ed. 1127. 

Settlement of acrency contract 

U.S.—Occidental Life Ins. Co. of Cal. 
V, Marmaduke Corbyn Agency, C.A. 
Okl., 187 F.2d 663. 

Action against agent 

In diversity action In federal dis¬ 
trict court in Iowa by four Insurers 
against insurance agency and its 
president for damages for Are loss¬ 
es paid by insurers to Insured, on 
ground that agency and president 
negligently represented that Insured 
had previously had only one Are 
when in fact insured had had several 
Ares, Iowa law was controlling. 

U.S.—American Universal Ins. Co. v. 
Scherfe Ins. Agency, D.C.Iowa, 136 
F.Supp. 407. 

73. U.S.—McClain v. Provident Sav., 
Life Assur. Soc., Pa., 110 F. 80, 49 
C.C.A. 31, certiorari denied 22 S.Ct. 
938, 184 U.S. 699, 46 L.Ed. 766. 

Bight to sue 

Right of foreign insurer not au¬ 
thorized to do business in state to 
maintain action in federal court de¬ 
pends on state law. 

U.S.—^American Universal Ins. Co. v. 
Sterling, C.A.Pa., 203 F.2d 169. 

74. U.S.—^Firemen’s Ins. Co. of New¬ 
ark, N. J., v. King, D.C.S.C., 64 F.2d 
941. 

75. Smployers’ Uahllity 

Whether disease was sustained by 
“accident” within employers’ liability 
policy was controlled by state law. 
U.S.—Maryland Casualty Co. v. Pio¬ 
neer Seafoods Co., C.C.A.Wash., 116 
F.2d 38. 


Absence of state decision 

(1) Where plaintiff’s claim In ac¬ 
tion to recover premium of life an¬ 
nuity contract purchased by his de¬ 
cedent was founded on applicability 
of Michigan statutes regulating con¬ 
duct of insurance business in Michi¬ 
gan, and the district court entered 
Judgment against plaintiff holding 
that, because contract was executed 
outside Michigan, statutes of Michi¬ 
gan relied on by plaintiff were not 
applicable, the supreme court, in ab¬ 
sence of a decision of any Michigan 
court construing the relevant Michi¬ 
gan law, would leave undisturbed the 
interpretation placed on that law by 
Michigan federal Judge of long ex¬ 
perience and by three circuit Judges 
whose circuit includes Michigan and 
would affirm the circuit court's Judg¬ 
ment affirming the Judgment against 
plaintiff. 

U.S.—MacGregor v. State Mut. Life 
Assur. Co. of Worcester, Mass., 
Mich., 62 S.Ct. 607, 316 U.S. 280, 86 
L.Ed. 864. 

(2) Where mercantile open stock 
policy was a Maryland contract and 
district court’s Jurisdiction of action 
on policy depended on diversity of 
citizenship, whether loss sustained 
by assured was within coverage of 
policy was to be determined in ac¬ 
cordance with statutory and case 
law of Maryland, and where there 
was no applicable statute, the deci¬ 
sion of such question was to be that 
which, in court’s opinion, would be 
rendered by court of appeals of Mary¬ 
land, if it were deciding case. 

U.S.—Leeds, Inc., v. .^tna Casualty 
& Surety Co., D.C.Md., 40 F.Supp. 
966. 

Endowment policy 

U.S,—Wilmington Trust Co. v. Mut¬ 
ual Life Ins. Co. of N. T., D.C.Del., 
76 F.Supp. 660, affirmed, C.A., 177 
F.2d 404, certiorari denied 70 S.Ct. 
665, 339 U.S. 931, 94 L.Ed. 1361— 
Wilmington Trust Co. v. Mutual 
Life Ins. Co. of N. Y., D.C.Del., 68 
F.Supp. 83. 

70. U.S.—Mutual Ben. Health & 
Acc. Ass’n V. Francis, C.C.A.Mo., 
148 F.2d 690—Cohen v. Travelers 
Ins. Co., C.C.A.I11., 134 F.2d 378— 
Anzano v. Metropolitan Life Ins. 
Co. of New York, C.C.A.N.J., 118 F. 
2d 430—^North American Accident 
Ins. Co. V. Anderson, C.C.A.Colo., 
100 F.2d 462—PaciAc Mut. Life 
Ins. Co. of California v. Johnson, C. 
C.A.Tex., 74 F.2d 367. 

«<Aooldentnl means” 

In action on accident policies cov¬ 
ering death “effected directly and in¬ 
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dependently of all other causes 
through accidental means,’’ construc¬ 
tion of words “through accidental 
means” depended on law of state. 
U.S.—Pope V. Lincoln Nat. Life Ins. 

Co., C.C.A.Mo., 103 P.2d 265. 
Aooident explosion policy 
U.S.—Travelers Indemnity Co. v. Ply¬ 
mouth Box & Panel Co., C.C.A.N.C., 
99 F.2d 218. 

Absence of decision 

Illinois accident insurance contract 
must be construed pursuant to Illi¬ 
nois law, and where highest Illinois 
court has not passed on the question 
in issue, federal court must ascertain 
from all available data what the ap¬ 
plicable Illinois law is in light of 
decisions of Illinois Intermediate ap¬ 
pellate courts. 

U.S.—Preston v. Aetna Life Ins. Co., 
C.A.Ill., 174 P.2d 10, certiorari de¬ 
nied 70 S.Ct. 80, 338 U.S. 829, 94 U 
Ed. 604. 

76.5 U.S.—MacFarlane v. Pacific 
Mut. Life Ins. Co., C.A.Wis., 192 
F.2d 193, certiorari denied 72 S.Ct. 
648, 343 U.S. 916, 96 L.Ed. 1330— 
Boult V. Maryland Casualty Co., C. 
C.A.Mlss., Ill P.2d 267, certiorari 
denied Maryland Casualty Co. v. 
Boult, 61 S.Ct. 36, 311 U.S. 672, 85 
L.Ed. 432—Colorado Life Co. v, 
Steele, C.C.A.Ark., 101 F.2d 448. 
Question of ooastruotiou of acci¬ 
dent and health policy would be de¬ 
cided by federal court in accordance 
with applicable principles of state 
law. 

U.S.—Mutual Ben. Health & Acc. 
Ass’n V. Hobbs, C.A.Mo., 186 F.2d 
321. 

VaUdlty of rider 

U.S.—Mutual Ben. Health & Acc. 
Ass’n v. Cohen, C.A.Mo., 194 F.2d 
232, certiorari denied 72 S.Ct. 1069, 
343 U.S. 965, 96 L.Ed. 1362. 

76.10 U.S.—^Wayne v. New York 
Life Ins. Co., C.C.A.Mo., 132 F.2d 
28. 

Rushing v. Travelers Ins. Co. of 
Hartford, Conn., D.C.Okl., 133 F. 
Supp. 707. 

Bight to recover for delay in pay¬ 
ments 

U.S.—^Wayne v. New York Life Ins. 
Co., C.C.A.MO., 132 F.2d 28. 

70.15 U.S.—Groth v. Standard Acc. 
Ins. Co., C.A.I11., 267 F.2d 399— 
Walton V. Glens Falls Indem. Co., 
C.A.Ga., 192 F.2d 189—Hardware 
Mut. Cas. Co. V. Wendllnger, C.C,A. 
Va., 146 F.2d 984, certiorari denied 
66 S.Ct. 1029, 324 U.S. 882, 89 L.Ed. 
1432. 
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including other types of liability 

Beam v. State Farm Mut. Auto. 
Ins. Co.. D.C.Ky., 163 P.Supp. 614— 
Ambrosius Industries. Inc. v. Li¬ 
berty Mut. Ins. Co.. D.C.Ky., 149 
F.Supp. 24—Heyward v. American 
Cas. Co. of Keadingr, Pa., D.C.S.C.. 
129 F.Supp. 4. 

Interpretation and legral effect 

U.S.—Heyward v. American Cas. Co. 
of Heading, Pa., supra—Standard 
Oil Co. V. Fidelity & Cas. Co. of 
N. T.. D.C.Ky., 66 F.Supp. 603, af¬ 
firmed, C.C.A., 162 F.2d 716. 

Extent of coverage 
U.S.—Indiana Lumbermens Mut. Ins. 
Co. V. Janes, C.A.Miss., 230 F.2d 
600. 

Whether mailed notice of cancella¬ 
tion is effective despite lack of re¬ 
ceipt is governed by state law. 

U.S.—Superior Ins. Co. v. Restituto, 
D.C.Cal., 124 F.Supp. 392. 

Dram Shop Act 

In action arising out of liability 
policy Insuring against losses under 
Illinois Dram Shop Act, federal court 
would apply Illinoi.s law. 

U.S.—Ballard v. Citizens Cas. Co. of 
N. Y., C.A.Ill., 196 F.2d 96. 

Which insurer liable 

U.S.—Lumbermens Mul. Cas. Co. v. 
Employer.*!’ Liability Assur. Corp., 
C.A.Ma.ss., 252 F.2d 463—Liberty 
Mut. Ins. Co. V. Hartford Acc. & 
Indem. Co., C.A.Ill., 251 F.2d 761. 

Subrogation 

U.S.—Continental Cas. Co. v. Ohio 
Edison Co., C.C.A.Ohio, 126 F.2d 
423. 

Owner's, landlords’, and tenants’ poli¬ 
cy 

Where action on an owner’s, land¬ 
lords’ and tenants' policy arose in 
Colorado, it was controlled by Colora¬ 
do law. 

U.S.—Hawk eye Cas Co. v. Frazier, 
C.A.Colo., 183 P.2d 465. 

Prorating insurance 

Where policy of insurance issued 
by plaintiff and two policies issued 
by defendant to same insured in Ken¬ 
tucky covered liability of insured for 
negligent injuries to third person 
which occurred in that state, question 
of prorating of insurance as between 
plaintiff and defendant insurance 
companies was to be determined un¬ 
der the law of Kentucky. 

U.S.—Commercial Standard Ins. Co. 
V. American Emp. Ins. Co., D.C.Ky., 
108 F.Supp. 176, Judgment set aside 
on other grounds, C.A., 209 F.2d 
60. 

77 . U.S.—Peddy v. Pacific Emp. Ins. 
Co., C.A.Fla., 246 F.2d 306—Grun- 
deen v. U. S. Fidelity & Guaranty 
Co., C.A.N.D., 238 P.2d 760—Camp¬ 
bell V. American Farmers Mut. Ins. 
Co., C.A.Mo., 238 F.2d 284—Branch 
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insurance such | as automobile 

V. U. S. Fidelity & Guaranty Co.. C. 
A.Tenn., 198 F.2d 1007—Western 
Cas. & Sur. Co. v. Coleman, C.A. 
Mo., 186 F.2d 40—Ohio Farmers In¬ 
dem. Co. V. Charleston Laundry Co., 
C.A.W.Va., 183 F.2d 682—Farm Bu¬ 
reau Mut. Auto. Ins. Co. v. Ham¬ 
mer, C.A.Va., 177 F.2d 793, certior¬ 
ari denied Beverage v. Farm Bu¬ 
reau Mut. Auto Ins. Co., 70 S.Ct. 
676, 339 U.S. 914, 94 L.Ed. 1339— 
Campbell v. Continental Cas. Co. 
of Chicago, C.A.MO.. 170 F.2d 669— 
Dickinson v. General Acc. Fire & 
Life Assur. Corp., C.C.A.Cal., 147 
F.2d 396—^Jordan v. Shelby Mut. 
Plate Glass & Cas. Co., C.C.A.Va., 
142 F.2d 62—State Farm Mut. Au¬ 
tomobile Ins. Co. v. Brooks, C.C.A. 
Mo., 136 F.2d 807, certiorari denied 
64 S.Ct. 80, 320 U.S. 768, 88 L.Ed. 
469—Callaway v. Central Surety & 
Insurance Corporation, C.C.A.Tcx., 
107 F.2d 761—State Compensation 
Ins. Fund v. Bankers Indemnity 
Ins. Co., C.C.A.Cal., 106 F.2d 368— 
Jensen v. Canadian Indemnity Co., 
C.C.A.Cal., 98 F.2d 469. certiorari 
denied 69 S.Ct. 793, 307 U.S. 622, 83 
L.Ed. 1600—Ocean Accident & 
Guarantee Corporation v. Torres, 
C.C.A.Cal., 91 F.2d 464, certiorari 
denied 68 S.Ct. 143, 302 U.S. 741, 
82 JU.Ed. 573—Biller v. Meyer, C.C. 
A.Wis., 33 F.2d 440, 66 A.L.R. 436. 

Hines v. Royal Indem. Co., D.C. 
Ky., 141 F.Supp. 234, affirmed, C.A., 
244 F.2d 959—Continental Cas. Co. 
v. Padgett, D.C.S C., 123 F.Supp. 847. 
reversed on other grounds, C.A., 219 
F.2d 133—Hoosier Cas. Co. of In¬ 
dianapolis, Ind. V. Fox, D.C.Iowa, 
102 F.Supp. 214—Manufacturers & 
Merchants Indem. Co. v. Claman, D. 
C.Iowa, 96 F.Supp. 386—Connecti¬ 
cut Indem. Co. v. Lee, D.C.Mas,s., 
74 F.Supp. 363. affirmed, C.C.A., 168 
F.2d 420—Profit V. Seaboard Mut. 
Casualty Co., D.C.Md., 28 F.Supp. 
202, reversed on other grounds, C. 
C.A., Seaboard Mut. Casualty Co. v. 
Profit, 108 F.2d 697, 126 A.L.R. 
1106—I.lumbermen’s Mut. Casualty 
Co. V. Mclver, D.C.Cal., 27 F.Supp. 
702, affirmed, C.C.A., Lumbermen’s 
Mut. Casualty Co. v. Mclver, 110 
F.2d 323, certiorari denied Lumber¬ 
men's Mut. Casualty Co. v. Mclver, 
61 S.Ct. 8, 311 U.S. 665, 86 L.Ed. 
419—Jones v. New York Casualty 
Co., D.C.Va., 23 F.Supp. 932. 

Meaning of language of an auto¬ 
mobile liability policy Issued in Geor¬ 
gia was to be ascertained and applied 
in accordance with the law of Geor¬ 
gia. 

U.S.—Maryland Cas. Co. v. Williams, 
C.A.Ga., 184 F.2d 983. 

Coverage 

U.S.—^Daugaard v. Hawkeye Sec. Ins, 
Co., C.A.S.D., 239 P.2d 361. . 
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liability insurance,indemnity 

Coverage of oparation of vehicle by 
employee 

U.S.—Fidelity & Cas. Co. of N. Y. v. 
Carpenter, C.A.La., 234 F.2d 628. 

Operation with owner's consent I 

Whether employee was operating 
employer’s automobile with employ^ 
er’s permission, so as to render in¬ 
surer liable for negligent operation 
thereof under automobile indemnity 
policy issued in Virginia, must be de¬ 
termined by application of the Vir¬ 
ginia law. 

U.S.—Jordan v. Shelby Mut. Plate 
Glass & Cas. Co., D.C.Va., 61 F. 
Supp. 240, affirmed, C.C.A., 142 F.2d 
62. 

Public policy 

An automobile liability Insurance 
policy endorsement, declaring cover¬ 
ages of policy in force only when 
vehicle is being operated by named 
insured or member of his immediate 
family, eannot be held invalid by fed¬ 
eral court in action against insurer 
for amount of judgment awarding 
plaintiff damages for personal in¬ 
juries sustained in accident involv¬ 
ing Insured automobile in Georgia, 
in absence of legislative determina¬ 
tion by any Georgia statute, such as 
Motor Vehicle Responsibility Act, 
that such coverage limitation is in¬ 
consistent with public policy of Geor¬ 
gia. 

U.S.—Henderson v. Trans-Continental 
Mut. Ins. Co., C.A.Ga., 227 F.2d 106. 

Omnibus clause 

(1) Kansas law, as announced J>y 
state supreme court, that elimination 
of omnibus clause in automobile li¬ 
ability policy, even though fraudu¬ 
lent, was binding until insured elect¬ 
ed to rescind, and that one whose 
interest as a contingent insured did 
not attach until after such elimina¬ 
tion had no enforceable interest in 
absence of successful action by in¬ 
sured, was controlling on federal 
court, and the mere addition, as a 
party, of insured who asked for no 
relief did not change matters or en¬ 
title subrogee of contingent insured 
to reformation of policy and recovery 
thereon as reformed. 

U.S.—Employers Mut. Casualty Co. v. 
American Automobile Ins. Co., C. 
C.A.Kan., 131 F.2d 802, certiorari 
denied American Automobile Ins. 
Co. V. Employers Mut. Casualty Co., 
63 S.Ct. 771, 318 U.S. 773, 87 L;Ed, 
1143. 

(2) In action on New Jersey auto¬ 
mobile liability policy prosecuted in 
federal district court for New Jersey, 
New Jersey law governed issue as to 
whether insured’s chauffeur was an 
additional assured within omnibus 
clause of policy. 

U.S.—Lucademo v. Hartford Accident 
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insurance,77.6 fidelity insurance,77.10 poliomyelitis 
insurance,77.i6 trip insurance,77.20 insurance against 
theft,77.25 and workmen’s compensation insur- 
ancc.77.30 


The federal courts have applied state laws and de¬ 
cisions to various matters relating to fire insur- 
ance,78 such as with respect to an arbitration provi- 


« Indemnity Co., C.C.A.N.J., 142 F. 
2d 154. 

Valform Antonio'bilo Xilabllity Soonr. 
Ity Aot 

Federal district court in Pennsyl¬ 
vania was bound by construction 
placed by superior court of Pennsyl¬ 
vania on automobile liability policy 
issued under the Uniform Automobile 
Liability Security Act. 

U.S.—American Auto. Ins. Co. v. Penn 
Mut. Indem. Co.. D.C.Pa., 66 F.Supp. 
169. affirmed, C.C.A., 161 F.2d 62. 

CanoeUatioa 

(1) In general. 

U.S.—Traders & General Ins. Co. v. 
Champ, C.A.Cal., 225 F.2d 802, re¬ 
hearing denied. C.A., 226 F.2d 829. 
certiorari denied 76 S.Ct. 348, 350 

U. S. 958, 100 L.Ed. 833. 

Standard Accident Ins. Co. v. 

Leslie. D.C.Ill., 66 F.Supp. 134. 

(2) Suit, instituted in federal dis¬ 
trict court in Illinois, by insurer to 
have automobile liability policy de¬ 
clared void on ground that Insured 
had misrepresented ownership of au¬ 
tomobile, was to be decided under 
Illinois law. 

U.S.—Hawkeye-Security Ins, Co. v. 
Presbltero & Sons, Inc., C.A.Ill., 209 1 
F.2d 281. I 

Action by Injnrod party j 

(1) Where automobile accident ] 
happened in Kentucky the Kentucky , 
law controlled in action by insured’s | 
Judgment creditor against automo¬ 
bile liability insurer. 

U.S.—Yorkshire Indem. Co. of N. Y. | 

V. Collier, C.A.Ky., 172 F.2d 116. 

(2) In action by plaintiffs, resi¬ 
dents of Kentucky, against Ohio in¬ 
surer to recover amount of Judgments 
in favor of plaintiffs which they had 
recovered against third party who 
was operating insured’s automobile 
at time of collision between plaintiff’s 
automobile and automobile operated 
by third party, law of Kentucky 
would control. 

U.S.—^Wlse V. Ohio Cas. Ins. Co., D.C. 
Ky., 96 F.Supp. 380, affirmed, C.A., 
192 F.2d 1022. 

Appsal from judgmeat against lasar- 
sd pending 

Whether Judgment against insured, 
although appeal had been taken there¬ 
from, was a final determination of 
amount of insured’s obligation to pay 
within provision of automobile li¬ 
ability policy making such final de¬ 
termination a prerequisite to action 
against insurer must be determined 
under state and not federal law, re¬ 
gardless of^ whether issue is substan¬ 
tive or procedural. 


U.S.—Araht v. Hatton, D.C.Pa., 80 F. 

Supp. 148. 

Benewal policy 

Kenewal automobile liability poli¬ 
cy’s interpretation was governed by 
the law of the state where the re¬ 
newal policy was delivered. 

U.S.— Government Employees Ins. Co. 

V. Powell, C.C.A.Conn., 160 F.2d 89. 

“WUlful sad wanton'* 

Circuit court of appeals may refer 
to state courts' definitions of words 
“willful and wanton” in tort cases 
in construing such words as used in 
automobile liability insurance policy. 
U.S.—Hill V. Standard Mut. Casualty 

Co.. C.C.A.Ill., 110 F.2d 1001. 

Absence of state court deciaion 

(1) Where there were no state 
court decisions exactly In point on 
question of coverage of automobile 
liability policy, the circuit court of 
appeals exercised its independent 
Judgment in determining the law with 
respect to issues presented, based on 
whatever principles of state law 
were applicable. 

U.S.—Maryland Ca.sualty Co. v. Cas- 

setty, C.C.A.Tenn., 119 F.2d 602. 

(2) The circuit court of appeals 
in determining whether automobile 
public liability and property dam¬ 
age policy had been canceled was 
bound by decisions of state wherein 
action arose but in absence of a con¬ 
trolling decision of that state was 
at liberty to apply the rule supported 
by the current of authority. 

U.S.—Seaboard Mut. Casualty Co. v. 

Profit, C-C.A.Md., 108 F.2d 597, 126 

A.L.R. 1105. 

Oartifloato of ooiiTe&laiioa aad aaots- 
slty 

In garnishment proceeding against 
automobile liability Insurer to en¬ 
force a Judgment against insured bus 
operator for Injuries suffered by bus 
passenger as a result of bus driver’s 
negligence, federal court was bound 
by holding of supreme court of Okla¬ 
homa in a similar proceeding involv¬ 
ing injuries sustained by another 
passenger in the same accident that 
the fact that bus involved In the ac¬ 
cident was not described in the policy 
issued and filed with Oklahoma cor¬ 
poration commission as prerequisite 
to issuance of certificate of conveni¬ 
ence and necessity pursuant to state 
law, was not a defense to such gar- 
‘ nishment proceeding. 

U.S.—Utilities Ins. Co. v. Smith, C.C. 

A.Okl.. 129 F.2d 798. 

77A U.S.—^Wisconsin Hydro Elec. 

Co. V. Equitable Fire & Marine Ins. 

Co.. C.A.Minn., 233 F.2d 313. 
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Puhlio street 

In determining whether cul-de-sac 
alleyway was a public street within 
insurance contract providing triple 
indemnity for disability caused by in¬ 
jury while walking on a public street, 
applical>le decisions of state court 
were controlling. 

U.S.—Dowe V. Connecticut General 
Life Ins. Co., D.C.Cal., 58 F.Supp. 
574. 

77.10 U.S.—General Acc., Fire & Life 
Assur. Corp. v. Independent Mili¬ 
tary Air Transport Ass’n, C.A.Cal., 
232 P.2d 439. 

77.15 U.S.—GUckman v. Lumber¬ 
mens Mut. Ca!3. Co. of Ill., D.C.N.Y., 
160 F.Supp. 167, affirmed, C.A., 253 
F.2d 488. 

77.20 U.S.—Eddy v. Travelers Ins. 
Co., Hartford, Conn., C.A.Kan., 212 
F.2d 518. 

Home Ins Co. v. Exchange Lem¬ 
on Produ< ts Co., D.C.Cal.. 126 F 
Supp. 856, affirmed, C.A., 235 F.2d 
558. 

Airline trip insnraAoe 

U.S.—Fidelity & Cas. Co. of N. Y. v. 

Commander. C.A.Va., 231 F.2d 347. 
77.25 U.S.-—Fidelity-Phenix Fire Ins. 
Co. of N. Y. v. Pilot Freight Car¬ 
riers, C.A.N.C, 193 F.2d 812—Blair 
V, National Security Ins. Co., C.C. 
A.N.J., 126 F.2d 955. 

Dorrance v. Pennsylvania Fire 
Ins. Co.. D.C.Cal., 98 F.Supp. 486. 
Concealment 

State law governed determination 
whether insured’s failure to disclose 
the actual value of unscheduled prop¬ 
erty in applying for personal proper¬ 
ty floater policy, constituted the kind 
of concealment which warranted 
avoidance of liability. 

U.S.—Merchants Fire Assur. Corp. v. 
Lattlmore, C.A.Cal., 263 F.2d 232. 

77.30 U.S.—Waldron v. Aetna Cas. 
& Surety Co., C.C.A.Pa., 141 F.2d 
230. 

Application of debt 

Whether workmen’s compensation 
insurer’s general agent may satisfy 
part of his indebtedness to housing 
development corporation, of which he 
is rental and management agent, for 
rentals collected by accepting credit 
thereon in payment of premium on 
policy, is governed by law of state 
wherein policy was issued. 

U.S.—Hartford Acc. & Indem. Co. v. 
Cooper Park Development Corp., 
C.A.N.J., 169 F.2d 803. 

78. U.S.—^Edlln v. Security Ins. Co., 
C.A.Ill., 269 F.2d 169—Lumbermens 
Mut. Ins. Co. of Mansfield, Ohio v. 
i Cantex Mfg. Co., C.A.Ga., 262 F.2d 
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sion,'^®-5 cancellation of policies,excess insur- laws and decisions have been applied to various 
ance,"^®*^® right to the proceeds of the policy,'^®*^® matters relating to life insurance,such as with 
and the application of proceeds.'^® Likewise, state 


63—Lewis Pood Co. of Cal. v. Mil¬ 
waukee Tns. Co., C.A.Cal., 257 F.2d 
525—Pacific Nat. Fire Ins. Co. v. 
Mickelson, C.A.Minn., 236 F.2d 426, 
certiorari denied 77 S.Ct. 149, 352 

U. S. 912. 1 L.Ed.2d 119—Ranker, 
Inc. V. Equitable Life Assur. Soc. 
of U. S., C.A.Mich., 196 F.2d 968— 
Opelousas Compress Co. v. Ameri¬ 
can Ins. Co., D.C.La., 88 F.Supp. 828, 
reversed on other grounds, C.A., 
Opelousas Compress Co. v. Republic 
Ins. Co., 188 F.2d 236—11. S. v. 
Sentinel Fire Ins. Co., C.A.Miss., 
178 F.2d 217—Grady v. Indiana 
Lumbermen’s Mut. Ins. Co. of In¬ 
dianapolis. Ind., C.C.A.La., 136 F.2d 
714—.'Etna Ins. Co. v. Norris Bros., 
C.C.A.S.C., 109 F.2d 172—Hartford 
Fire Ins. Co.. Hartford, Conn. v. 
Logan Grain Co., C C.A.N.D., 106 F. 
2d 699—Century Ins. Co. v. First 
Nat. Hank. C.C.A.Tex., 102 F.2d 
726. certiorari denied First Nat. 
Bank v. Century Ins. Co.. 60 S.Ct. 
84. 308 U.S. 570, 84 L Ed. 478— 
Hyland v. Millers Nat. Ins. Co.. C.C. 
A Cal., 91 F.2d 735. rehearing de¬ 
nied. CCA., 92 F.2d 462, certiorari 
denied 58 S.Ct. 644, 303 U.S. 645, 82 
L.Ed. 1107—La France Workshop 
Lampshade Co. v. Fidelity-Phenix 
Fire Ins. Co., C.C.A.Pa.. 88 P.2d 
473—Niagara Fire Ins. Co. of New 
York. N. y.. V. Raleigh Hardware 
Co. C.C.A.W.Va., 62 F.2d 705. 

Richard v Western Fire Ins Co., 
DC.Minn.. 161 F.Supp. 115—Edlin 

V. Security Ins. Co., D.C.Ill., 160 F. 
Supp. 4 87—Central Mfrs. Mut. Ins 
Co. V. Jim Dandy Market.s, DC. 
Cal., 77 F.Supp. 171. affirmed, CA. 
Smith V. Jim Dandy Markets, 172 
F2d 616. 

Lynch v. Springfield Fire & Ma¬ 
rine Ins. Co., D.C.N.Y.. 15 F.2d 725. 

Suit hy vendor 

Right of vendor to maintain action 
without joining vendee on fire policy 
which was written in state of Min¬ 
nesota and under laws of that state, 
was required to he determined by 
Minnesota decisions. 

U.S.—Capital Fire Ins. Co. of Cal. v. 
Langhorne, C.C.A.Minn., 146 F.2d 
237. 

State where property located 

(1) The law of the state where 
the property was located has been 
held to apply. 

s —Goldman v. Piedmont Fire Ins. 
Co.. C.A.N.J., 198 F.2d 712—Smith 
V. Jim Dandy Markets, C.A.Cal., 172 
F.2d 616. 

Conley v. Fidelity-Phenix Fire 
Ins. Co. of N. Y.. D.C.Ark., 102 F. 
Supp. 474—A. H. Jacobson Co. v. 
Commercial Union Assur. Co., D.C. 
Minn., 83 F.Supp. 674. 


(2) In action brought in federal 
district court to recover under a 
Pennsylvania fire insurance contract 
for loss of building in Texas, Penn¬ 
sylvania law was controlling. 

U.S.—Pugh V. Commonwealth Mut. 
Fire Ins. Co. of Pa., C.A.Pa., 195 
F.2d 83. 

Waiver and estoppel 

U.S.—Columbia Fire Ins. Co. v. Boy¬ 
kin & Tayloe, C.A.Va., 185 F.2d 
771—Van Meter v. Franklin Fire 
Ins. Co. of Philadelphia, Pa., C.C.A. 
Wash., 164 F.2d 326. 

78.6 U.S.—Miller v. American Ins. 
Co. of Newark, N. J., D.C.Ark., 121 
F.Supp. 160. 

78.10 U.S.—Carlander v. Dubuque 
Fire & Marine Ins. Co., D.C.Ark., 
87 F.Supp. 65. 

78.15 Fro rata share 

Federal court was bound to give 
effect to state statute making each 
insurer liable for pro rata share 
where aggregate sum of all insurance 
exceeds insurable value of property. 
U.S.—Powell V. Home Ins. Co., D.C. 
S.C., 164 F.Supp. 664. 

78.20 xrnpaid tax claims 

In interpleader action by bailee’s 
insurers to determine rights of bail¬ 
ors of Insured personalty, bailors’ in¬ 
surers, a,nd United States, which had 
unpaid tax claims against bailee, in 
proceeds of fire policies on the per¬ 
sonalty, federal district court in New 
Jersey would have to apply New 
Jersey sub.stantivc law. 

U.S.—Old Colony Ins. Co. v. Lampert, 
DC.N.J., 129 F.Supp. 545, affirmed 
C.A., 227 F.2d 520. 

78.25 Validity of agreement 

Law of the state would ordinarily 
determine validity of agreement be¬ 
tween mortgagor and mortgagee en¬ 
tered into before mortgagee received 
proceeds of fire policy pursuant to 
mortgage clause of policy, that part 
of proceeds should be applied to re¬ 
construction of premises destroyed 
by the fire, instead of payment of the 
mortgage indebtedness. 

U.S.—In re McPllmurray, D.C.S.C., 47 
F.Supp. 15. 

79. U.S.—Stopper v. Manhattan Life 
Ins. Co. of N. Y., C.A.Pa., 241 F. 
2d 465, certiorari denied 78 S.Ct. 
17, 356 U.S. 15. 2 L.Ed.2d 32— 
Boswell V. Gulf Life Ins. Co., C.A. 
Ga., 227 F.2d 578—New York Life 
Ins. Co. V. White, C-A-Ga., 190 F.2d 
424—New York Life Ins. Co. v. 
Wilson, C.A.Idaho. 178 F.2d 634— 
Barnett v. New England Mut. Life 
Ins. Co., C.C.A.Ala., 123 F.2d 712— 
American Nat. Bank at Indianapolis 
V. Service Life Ins. Co., C.C.A.Tnd., 
120 F.2d 679, certiorari denied 62 

491 


S.Ct. 104, 314 U.S. 654, 86 L.Ed. 624 
—Combs v. Equitable Life Ins. Co. 
of Iowa, C.C.A.Va., 120 P.2d 432— 
New York Life Ins. Co. v. Lowe, 
C.C.A.Miss., 119 F.2d 740—^New 
England Mut. Life Ins, Co. v. ^ 
Mitchell, C.CA.Va., 118 F.2d 414, 
certiorari denied Mitchell v. New 
England Mut. Life Ins. Co., 62 S. 
Ct. CO, 314 U.S. 629, 86 L.Ed. 505 
—Lincoln Nat. Life Ins. Co. v. Ghlo, 
C.C.A.Mo., Ill F.2d 307—Terry v. 
New York Life Ins. Co., C.C.A.Mo., 
104 P.2d 498—^tna Life Ins. Co., 
Hartford, Conn. v. Conway, C.C.A. 
Kan.. 102 F.2d 743—Federal Life 
Ins. Co. V. Zebec, C.C.A.Ind., 82 F. 
2d 961, certiorari denied 57 S.Ct. 
20, 299 U.S. 558, 81 L.Ed. 411—Great 
Southern Life Ins. Co. v. Burwell, 
C.C..A.MISS., 12 F.2d 244, certiorari 
denied 46 S.Ct. 633, 271 U.S. 683, 
70 L.Ed. 1150. 

Flax V. Prudential Life Ins. Co. 
of America, D.C.Cal., 148 F.Supp. 
720—Slate v. Berkshire Life Ins. 
Co., D.C.Fla., 142 F.Supp. 691— 
IIughe.s v. Standard Life Ins. Co. 
of Ind., D.C.La., 139 F.Supp. 490, 
rehearing denied 140 F.Supp. 577, 
affirmed. C.A., 240 F.2d 869—Cros- 
land-Cullen Co. v. Philadelphia Life 
Ins. Co.. D.C.N.C., 133 F.Supp. 473, 
reversed on other grounds, C.A., 
234 F.2d 780—Prudential Ins. Co. 
of America v. Douglas, D.C.N.J., 
110 F.Supp. 292—Jacobus v. Mas- 
sachusett .«3 Mut. Life Ins. Co., D. 
C.N.Y., 91 F.Supp. 674—Waters v. 
National Life & Acc. Ins. Co., D. 
C.Okl., 61 F.Supp. 957, affirmed, C. 
C.A., 156 F.2d 470—Union Cent. 

I^ife Ins. Co. V. Sobelson, D.C.N.Y., 
46 F.Supp. 931—Poe v. Penn. Mut. 
Life Ins. Co. of Philadelphia, D.C. 
Ark., .32 P'^.Supp. 167—Monahan v. 
New York Life Ins. Co., D.C.Okl., 
26 F.Supp. 859, affirmed, C.C.A., 
Monahan v. Mutual Life Ins. Co. 
of New York, 108 F.2d 841. 
lasnred’B hsalth at time policy de¬ 
livered. 

U.S.—Lincoln Nat. Life Ins. Co. v. 
Mathisen, C.C.A.Cal., 150 F.2d 292. 

PresTimptioii of death arialAg from 
absence 

U.S.—Mutual Life Ins. Co. of New 
York V. Blodgett, C.C.A.W.Va., 126 
F.2d 273. 

Xii8iirer*8 delay la sejeetiag applica¬ 
tion 

In action on life policy brought in 
federal court in Tennessee against 
foreign insurer, determination of 
whether insurer’s delay In rejecting 
policy application was unreasonable 
and legal effect of delay was con¬ 
trolled by Tennessee law. 

U.S.—American Life Ins. Co. of Ala- 
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respect to cancellation,'^®-® change of beneficiary,I ability provisions,*^®-®® and double indemnity provi- 
the construction of the insurance contract,*^®-!® dis- j sions.*^®-®® In addition, federal courts- have applied 


bama v. Hutcheson, C.C.A.Tenn., 
109 F.2d 424, certiorari denied 60 
S.Ct. 898, 310 U.S. 626, 84 L.Ed. 
1397. 

Absence of state decision 

(1) Where state courts had not 
considered construction of particu¬ 
lar terms in life policy, circuit court 
of appeals must analyze policy pro¬ 
visions for itself. 

U.S.—Terry v. New York Life Ins. 
Co., C.C.A.Mo., 104 F.2d 498. 

(2) In applying: law of forum to 
determine place of contracting of 
insurance policy, federal district 
court in Missouri was required to 
apply pertinent rulings, if any, of 
the highest court of the state of 
Missouri, and if there were no Mis¬ 
souri authority on the subject in¬ 
volved, the law as announced by 
the federal circuit court of appeals 
for the circuit including the Mis¬ 
souri district would control. 

U.S.—Bowen v. New York Life Ins. 
Co., D.C.Mo., 33 F.Supp. 705, af-j 
firmed, C.C.A., 117 F.2d 298, cer¬ 
tiorari denied 61 S.Ct. 1102, 313 U. ^ 
8. 583, 85 L.Ed. 1639. 

(3) Where circuit court of appeals. 
In action on double indemnity pro¬ 
vision of life policy, was required 
to search for and apply entire body 
of substantive law governing iden¬ 
tical action in state courts, but no 
statute or decision of the state could 
be found which bore on question in¬ 
volved, circuit court of appeals 
would follow decision of the su¬ 
preme court of the United States on 
such question. 

U.S.—^American Nat. Ins. Co. of Gal¬ 
veston, Tex., V. Belch, C.C.A.Va., 
100 F.2d 48. 

(4) Where there were no applica¬ 
ble state statutes or state court de¬ 
cisions. federal court would deter¬ 
mine for Itself rule of construction 
to be applied to clause in life policy 
relating to waiver of life policy pre¬ 
miums on proof of Insured’s disa¬ 
bility. 

U.S.—-Reingold v. New York Life Ins. 
Co., C.C.A.Or., 86 F.2d 776. 

Where lower ooarts of state were 
la coallict regarding whether disa¬ 
bility beneftts under insurance pol¬ 
icy were within operation of stat¬ 
ute covering garnishee execution and 
the New York court of appeals had 
not decided question, circuit court of 
appeals could determine the question. 
U.S.—Samuels v. Quartin, C.C.A.N.Y., 
108 F.2d 789. 

Ooatraotaal Umitatloa on tixuo to sue 

Certificate of membership issued by 
New York mutual association at its 
New York office, and insuring life of 
resident of Pennsylvania who was 
subsequently injured fatally in Geor¬ 


gia, matured at member’s death, and j 
therefore Indiana statute providing | 
that no foreign insurance company 
could insert a contractual limitation 
of less than three years did not nul¬ 
lify, in action in Indiana on the cer¬ 
tificate, provision in certificate, valid 
under New York laws, for a one-year 
limitation, on ground that notice of 
death and proof of loss which ema¬ 
nated from Indiana were conditions 
precedent to the accrual of liability 
on the policy. 

U.S.—Smith V. Commercial Travelers 
Mut. Acc. Ass’n of America, C.C.A. 
Ind., 158 F.2d 65, certiorari denied 
67 S.Ct. 1761, 331 U.S. 860, 91 L. 
Ed. 1867. 

79.5 U.S.—Barnett v. New England 
Mut. Life Ins. Co., C.C.A.Ala., 123 
F.2d 712. 

79.10 U.S.—Equitable Life Ins. Co. 
of Iowa V. Dinoflf, D.C.Kan., 72 !F. 
Supp. 723. 

Absolute ownership 

Where life policy was delivered os 
a gift by insured to named benefi¬ 
ciary at home of beneficiary in Mas¬ 
sachusetts, Massachusetts law con¬ 
trolled as to whether named benefi¬ 
ciary was absolute owner, free from 
right of insured to change benefi¬ 
ciary reserved in policy. 

U.S.—Aetna Life Ins. Co. v. Putnam, 
D.C.Me., 88 F.Supp. 133. 

Death before deUvery of appUcation 
Whether delivery, after insured’s 
death, of application to change bene¬ 
ficiary of life policy effected such 
change was controlled by state law. 
U.S.— Schwerdtfeger v. American 
United Life Ins. Co., C.C.A.Ohio, 
165 F.2d 928. 

Post-nuptial agreement 

In insured’s proceeding for change 
of primary beneficiary of two life in¬ 
surance policies from his first wife to 
his second wife after divorce and 
death of first wife, to whom he gave 
policies under post-nuptial property 
settlement agreement, executed after 
they left Texas, wherein policies 
were Issued and delivered, and made 
part of divorce decree, Texas law 
was inapplicable, as post-nuptial 
agreement, not insurance policies, 
was being construed. 

U.S.—^Waltz v. Travelers Ins. Co., D. 

C.Tenn., 124 F.Supp. 466. 

Bight to ohangs 

Where life policy as issued by 
Massachusetts Insurer materially de¬ 
viated from policy applied for in that 
right to change beneficiaries was de¬ 
leted, fact that insured, an Arkan¬ 
sas citizen, was subsequently permit¬ 
ted to name a revocable beneficiary 
even though right was not permitted 
by terms of policy was Itself Imma- 
I terial to determination of where in¬ 
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surance contract was made In first 
instance, and subsequent designation 
of revocable beneficiary did not have 
effect of substituting law of Massa¬ 
chusetts for that of Arkansas. 

U.S.—Munn v. Robison, D.C.Ark., 92 
F.Supp. 60, affirmed, C.A., John 
Hancock Mut. Life Ins. Co. of Bos¬ 
ton, Mass. v. Munn, 188 F.2d 1. 

79.15 U.S.—^Wigglnton v. Order of 
United Commercial Travelers of 
America, C.C.A.Ind., 126 F.2d 659. 
certiorari denied Order of United 
Commercial Travelers of America 
V. Wlgglnton, 63 S.Ct. 28, 317 U.S. 
636, 87 L.Ed. 513. 

Wilmington Trust Co. v. Travel¬ 
ers Ins. Co., D.C.Del., 126 F.Supp. 
620—Nalley v. New York Life Ins. 
Co., D.C.Ga., 48 F.Supp. 470, af¬ 
firmed, C.C.A., 138 F.2d 318. 

79.20 U.S.—Stoner v. New York Life 
Ins. Co., Mo., 61 S.Ct. 336, 311 U.S. 
464. 85 L.Ed. 284, rehearing denied 
61 S.Ct. 609, 312 U.S. 713, 86 L.Ed. 
1144. 

Equitable Life Assur. Soc. of U. 
S. V. Mercantile Commerce Bank & 
Trust Co., C.C.A.Mo., 143 P.2d 397 
—Columbian Nat. Life Ins. Co. v. 
Goldberg, C.C.A.Ohlo, 138 F.2d 192, 
certiorari denied 64 S.Ct. 624, 321 

U. S. 766, 88 L.Ed. 1062—Malloy v. 
New York Life Ins. Co., C.C.A.N.H., 
103 P.2d 439, certiorari denied 60 
S.Ct. 86. 308 U.S. 672, 84 L.Ed. 480. 

Schaad v. New York Life Ins. 
Co.. D.C.Tenn., 79 F.Supp. 463—Ray 

V. New York Life Ins. Co., l>.C.La., 
28 F.Supp. 988—New York Life Ins. 
Co. V, Ruhlin, D.C.Pa., 25 F.Supp. 
65. 

79.25 U.S.—New York Life Ins. Co. 
V. McGehee, C.A.Ala., 260 F.2d 768 
—Sturm V. Washington Nat. Ins. 
Co., C.A.Mo., 208 F.2d 97, certio¬ 
rari denied Washington Nat. Ins. 
Co. V. Sturm, 74 S.Ct. 616, 347 U.S. 
918, 98 L.Ed. 1073—New York Life 
Ins! Co. V. Schlatter, C.A.Mlss., 203 
F.2d 184—Stirk v. Mutual Life Ins. 
Co. of N. Y., C.A.Utah, 199 P.2d 874 
—New York Life Ins. Co. v. Cooper. 
C.C.A.Okl., 167 F.2d 661, certiorari 
denied 69 S.Ct. 41, 336 U.S. 819, 93 
L.Ed. 374—^New York Life Ins. Co. 
V. Bennion, C.C.A.Utah, 158 F.2d 
260, certiorari denied 67 S.Ct. 1202, 
331 U.S. 811, 91 L.Ed. 1831, rehear¬ 
ing denied 67 S.Ct. 1630, 331 U.S. 
867, 91 L.Ed. 1871—^New York Life 
Ins. Co. V. Griesedieck, C.C.A.Mo., 
116 F.2d 669, certiorari denied 61 
S.Ct. 809, 312 U.S. 704, 86 L.Ed. 
1137 —Equitable Life Assur. Soc. of 
U. S. V. Aaron, C.C.A.Ohlo, 108 P.2d 
777 —^American Nat. Ins. Co. of Gal¬ 
veston, Tex. V. Belch, C.C.A.Va., 100 
I F.2d 48. 
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state laws and decisions to matters respecting the 
effective date of the policy,the eligibility of 
benefiiciaries,'^9.35 incontestability,'^®*^® nonforfei¬ 
ture provisions,'^®*45 persons entitled to proceeds,^®*®® 


public policy,*^®*®® statements in application,^®*®® and 
waiver.^®*®® State laws and decisions have also been 
applied with respect to mutual benefit insurance.®® 


Pistolesi V. Massachusetts Mut. 
Life Ins. Co., D.C.Cal., 64 F.Supp. 
427, reversed on other grounds, C.C. 
A., 160 F.2d 668, certiorari denied 
68 S.Ct. 59, 332 U.S. 759. 92 L.Ed. 
3415—Young v. Aetna Life Ins. Co., 
32 F.Supp. 389, affirmed, C.C. A., 
Aetna Life Ins. Co. v. Young, 113 
P.2d 601. 

Snspensioa of heueflts due to war 

In diversity action in federal dis¬ 
trict court in Massachusetts to re¬ 
cover additional death benefits for vi¬ 
olent death under policies issued as 
result of applications in Massachu¬ 
setts and insuring a Massachusetts 
citizen, question whether in.surcd was 
relieved from liability for additional 
death beneflt.s because of provisions 
in policies su.spending additional 
death benefits in case of war was to 
be determined by rules of substantive 
law which would be applied by local 
courts of Mas.sachusetts. 

TLS.—Gagliormella v. Metropolitan 
Life Ins Co., D.C.Mass., 122 F. 
Supp. 246. 

Sunstroke 

In determining whether Insured’s 
death by sunstroke was result of bod¬ 
ily injury effected solely through ex¬ 
ternal, violent, and accidental means 
within double indemnity provision of 
life policies, federal court in Indiana 
was controlled by decision of the 
question by courts of Indiana. 

U.S.—Wiecking v. Pheenix Mut. Life 
Ins. Co. of Hartford, Conn., C.C.A. 
Ind„ 116 F.2d 90, 

79.30 U.S.—Aiitna Life Ins. Co. v. 
Meyn, C.C.A.Mo., 134 F.2d 246. 
Whether insurer waived provision 
of life policy application that pol¬ 
icy should not become effective un¬ 
til it was delivered to insured and 
the first premium was paid in cash 
in his lifetime, was question of “sub¬ 
stantive law" to be determined in 
accordance with state law. 

U.S.—New York Life Ins. Co. v. Rog¬ 
ers, C.C.A.Ariz., 126 F.2d 784. 

79.35 U.S.—^Knights of Columbus v. 

Hasler, D.C.W.Va., 120 F.Supp. 653. 
Concubine as beneficiary 

Question whether insured had right 
to make his concubine the beneficiary 
of life policy to prejudice of his 
daughter and wife was a “question of 
state law” and federal district court 
was bound by decisions of the state’s 
highest court. 

Xj.s.—Prudential Ins. Co. of America 
v. Taylor, U.C.La., 46 F.Supp. 116. 

79.40 U.S.—Ruhlin v. New York Life 
Ins. Co., C.C.A.Pa., 106 F.2d 921, 
certiorari denied 60 S.Ct. 469, 309 
U.S. 656, 84 L.Ed. 1006, rehearing 


denied 60 S.Ct. 588, 309 U.S. 695, 
84 L.Ed. 1036—New York Life Ins. 
Co. v. Truesdale, C.C.A.S.C., 79 F. 
2d 481, followed in Truesdale v. 
New York Life Ins. Co., C.C.A.S.C., 
79 F.2d 486. 

New York Life Ins. Co. v. Fer- 
lita, D.C.Ga., GO F.Supp. 327. 

79.46 U.S.—Pox V. Mutual Ben. Life 
Ins. Co., C.C.A.Mo., 107 F.2d 715— 
Trapp V. Metropolitan Life Ins. Co., 
C.C.A.Mo., 72 F.2d 374, certiorari 
denied Metropolitan Life Ins. Co. 
v. Trapp, 65 S.Ct. 112, 293 U.S. 596, 
79 L.Ed. 690. 

79.50 U.S.—Bower v. Bower, C.A. 
Mont., 266 P.2d 618—Johnson v. 
Remy, C.A.Fla., 220 F.2d 73—Grif¬ 
fin V. McCoach. C.C.A.Tex., 123 F.2d 
550, certiorari denied McCoach v. 
Griffin, 62 S.Ct. 1270, 316 U.S. 683, 
86 L.Ed. 1755, rehearing denied 62 
S.Ct. 1307, 316 U.S. 713, 86 L.Ed. 
1778—Webster v. Commissioner of 
Internal Revenue, C.C.A.Pla., 120 F. 
2d 614—Toomey v. Toomey, C.C.A. 
Ill., 98 S’.2d 736. 

Sun Life Assur. Co. of Canada v. 
Thiebauth, D.C.N.J., 118 F.Supp. 30 
—Equitable Life Assur. Soc. of U. 
S. V. Arnold, D.C.Mass., 27 F.Supp. 
360. 

Citlsenship at time of death 

Whore insured at time of his death 
was citizen of Kentucky, rights of 
parties claiming proceeds of life pol¬ 
icy were controlled by the law of 
Kentucky. 

U.S.—Penn. Mut. Life Ins. Co. v. 

Slade, D.C.Ky., 47 F.Supp. 219. 
Group policy 

An action for determination as to 
which of several claimants were enti¬ 
tled to proceeds of a benefit certifi¬ 
cate issued under a group life insur¬ 
ance policy covering employees of a 
corporation and its subsidiaries was 
controlled by law of state In which 
insured was living and employed 
when certificate was issued and when 
insured died. 

U.S.—Gholson v. Metropolitan Life 
Ins. Co., D.C.La., 92 F.Supp. 868. 
Znsuraaoo oa life of embezzler 

Question whether beneficiary of 
policies on life of an embezzler, or 
assignee of assets of Oregon bank 
from which he embezzled, was enti¬ 
tled to proceeds of life policies was 
to be determined under Oregon law. 
U.S.—Brown v. New York Life Ins. 
Co., D.C.Or., 58 F.Supp. 252, af¬ 
firmed, C.C.A., 162 F.2d 246. 

79.65 Death by suicide while iasured 
saae 

It is for the state to decide wheth¬ 
er contracts of life insurance, which 
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cover death by suicide while insured 
is sane, are contrary to public policy. 
U.S.—Northwestern Mut. Life Ins. 
Co. V. Johnson, 41 S.Ct. 47, 254 U. 
S. 96, 65 L.Ed. 165. 

79.90 U.S.—Pilot Life Ins. Co. v. 
Pulliam Motor Co., C.A.S.C., 229 F. 
2d 912—Madden v. Metropolitan 
Life Ins. Co., C.C.A.FIa., 138 F.2d 
708, 161 A.L.R. 984, certiorari de¬ 
nied 64 S.Ct. 946, 322 U.S. 730, 88 
L.Ed. 1566—^Northwestern Nat. 
Life Ins. Co. v. Nalbant, C.C.A. 
Mich., 119 F.2d 726—New York Life 
Ins. Co. v. McCurdy, C.C.A.Kan., 
106 P.2d 181, certiorari denied Mc¬ 
Curdy v. New York Life Ins, Co., 
60 S.Ct. 470, 309 U.S. 656, 84 L.Ed. 
1005—Jefferson Standard Life Ins. 
Co. v. Clemmer, C.C.A.Va., 79 F.2d 
724, 103 A.L.R. 171. 

Occidental Life Ins. Co. of Cal. 
v. Klelhorn. D.C.Mlch., 98 F.Supp. 
288—Ettelson v. Metropolitan Life 
Ins. Co., D.C.Mo., 42 F.Supp. 488— 
Carter v. Business Men’s Assur. Co. 
of America, D.C.Ky., 19 F.Supp. 
599. 

79.65 Sffeot of denial 

In action in federal court for dis¬ 
ability benefits under Missouri life 
policy whether insurer’s bare denial 
of liability on substantive grounds 
was a waiver of proof of disability 
for a prior period must be deter¬ 
mined by Missouri law as contained 
in decisions of Missouri courts in ab¬ 
sence of applicable statutes. 

U.S.—Equitable Life Assur. Soc. of 
U. S. V. Mercantile Commerce Bank 
& Trust Co., C.C.A.Mo., 143 F.2d 
397. 

Waiver as to privileged oommnnloa- 
tloas 

In diversity action question of va¬ 
lidity of provisions of application for 
life policy whereunder insured and 
beneficiary waived privilege of com¬ 
munication to, and of information ac¬ 
quired by, physician, and authorized 
physician to testify concerning facts 
or information acquired in profes¬ 
sional capacity, was determinable in 
accordance with law of state in 
which court was situated since ques¬ 
tion was one of substantive law. 
U.S.—Miller v. Pacific Mut. Life Ins. 

Co., D.C.Mich., 116 F.Supp. 365. 

80. U.S.—Clark v. Order of United 
Commercial Travelers of America, 
C.A.Ga., 177 F.2d 467, cert.iorari de¬ 
nied 70 S.Ct. 610, 339 U.S. 922, 94 
L.Ed. 1345—Smith v. Commercial 
Travelers Mut. Acc. Ass'n of Amer¬ 
ica, C.C.A.Ind., 168 F.2d 65, certio¬ 
rari denied 67 S.Ct. 1761, 331 U.S. 
860, 91 L.Ed. 1867—Wlgginton v. 
Order of United Commercial Trav- 
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§ 189(7) FEDERAL COURTS 

In choosing as between the laws of various states the courts of the state in which it sits,8®-2 and, in 
which may be applicable to an insurance contract, accordance with the rules set forth in Insurance 
the federal court follows the conflicts rule of the § 50, have applied the laws of particular states,s®-** 


elers of America, C.C.A.lnd., 126 F. 
2d 669—Supreme Council, Catholic 
Benev. Legrion, v. Gallery, C.C.A. 
Ill., 278 F. 600, certiorari denied 42 
S.Ct. 272, 268 U.S. 620, 66 L.Ed. 
794. 

Haynes v. Fraternal Aid Union, 
D.C.Kan., 34 F.2d 806. 

Public policy 

In view of declared policy of state 
of Texa.s of extreme precautions 
aerainst even state action against fra¬ 
ternal benefit societies, federal court 
must uphold a fraternal policy if it 
may do so by any reasonable con¬ 
struction of words of Texas statutes. 
U.S.—^Wright V. The Praetorians, D. 
C.Tex., 63 F.Supp. 839, affirmed, C. 
C.A., 152 F.2d 856. 

Oonstmetiou of coastitutlon oud 
charter of assooiatiou 

U.S.—Parker v. Parker, C.C.A.Colo., 
82 P.2d 675—Wertheimer v. Trav¬ 
elers’ Protective Ass’n of America, 
C.C.A.Utah, 64 F.2d 436. 

What state law govons 
A membership certificate issued by 
a fraternal benefit society organized 
under the laws of Ohio was to be 
construed by federal court in Mis¬ 
souri according to the deci.sions of 
Ohio. 

U.S.—Order of United Commercial 
Travelers of America v. Sevier, C. 
C.A.MO., 121 F.2d 650. 

Abscaoa of state decision 

Where neither the courts of Ohio 
nor the courts of Missouri had con¬ 
strued particular provision as ap¬ 
plied to the particular facts, the 
federal court would exercise its own 
Judgment in construction of the pro¬ 
vision. 

U.S.—Order of United Commercial 
Travelers of America v. Sevier, su¬ 
pra. 

80.2 U.S.—^Williams v. McFerrin, C. 
A.Lia., 242 F.2d 53—Saint Paul-Mer- 
cury Indem. Co. v. Rutland, C.A. 
Ga., 226 F.2d 689—Thorp v. Ameri¬ 
can Aviation & General Ins. Co., C. 
A.Pa., 212 F.2d 821—Edwards v. 
Commonwealth Mut. Fire Ins. Co. 
of Pa., C.A.Pa., 197 F.2d 62—Pacific 
Mut. Life Ins. Co. of Cal. v. Roton- 
do, C,A.N.J., 191 F.2d 624—Faron v. 
Penn. Mut. Life Ins. Co., C.A.Pa., 
176 F.2d 290—Hardware Mut. Cas. 
Co. V. Wendlinger, C.C.A.Va., 146 F. 
2d 984, certiorari denied 66 S.Ct. 
3029, 324 U.S. 882, 89 L.Ed. 1432— 
Jackman v. Equitable Life A.ssur. 
Soc. of U. S., C.C.A.Pa., 145 F.2d 
945—^Harry L. Sheinman & Sons v. 
Scranton Life Ins. Co., C.C.A.Pa., 
126 F.2d 442. 

Maryland Cas. Co. v. Jacek, D.C. 
N.J., 166 F.Supp. 43—Old Colony 
Ins. Co. V. Lampert, B.C.N.J., 129 


F.Supp. 645, affirmed, C.A., 227 F. 
2d 620—Miller v. American Ins. Co. 
of Newark, N. J., D.C.Ark., 124 F. 
Supp. 160—Massachusetts Mut. 
Life Ins. Co. v. Murphy, D.C.Mass., 
45 F.Supp. 826. affirmed, C.C.A., 
O’Hara v, Murphy, 137 F.2d 154. 
certiorari denied 64 S.Ct. 261, 320 

U. S. 796, 88 L.Ed. 480. 

Validity of chaaga of baaefleiary 
U.S.—United Services Life Ins. Co. v. 

Farr, D.C.N.Y., 60 F.Supp. 829. 

80.4 U.S.—Farmers Ins. Exchange 

V. Taylor. C.A.Okl., 193 F.2d 756— 
State Mut. Life Assur. Co. of 
Worcester, Mass. v. Fleischer. C.A. 
Mo.. 186 F.2d 358—TTnion I-ife Ins 
Co. V. Burk. C.A.N.M., 169 F.2d 2.35 
—Connecticut Indem. Co. v. Lee, C. 
C.A.Mass., 168 F.2d 420—.Jackman 
V. Equitable Life Assur. Soc. of TT. 
S., C.C.A.Pa., 145 F.2d 046—White 
v. New York Life Ins. Co., C.C.A. 
Ala., 145 F.2d 604—l‘referred Acci¬ 
dent Ins. Co. V. Clark, C.C.A.Kan., 
144 F.2d 165—Jordan v. Shelb.v 
Mut. Plate Glass & Cas. Co., C.C. 
A.Va., 142 F.2d 52—State Farm 
Mut. Automobile In.s. Co. v. Brooks, 
C.C.A.Mo., 136 P.2d 807, certiorari 
denied 64 S.Ct. 80. 320 U.S. 768, 88 
L.Ed. 469—.Etna Life Ins. Co. v. 
Meyn, C.C.A.Mo., 134 P.2d 246. 

Senn v. Old Am. Ins. Co., D.C.S. 
C., 120 F.Supp. 422—Munn V. Robi¬ 
son, T>.C.Ark, 92 F.Supp. 60, af¬ 
firmed, C.A., John Hancock Mut. 
Life Ins. Co, of Boston, Mas.s. v. 
Munn, 188 F.2d 1—Sun Life Assur. 
Co. of Canada v. Secoy, D.C.Ohio, 
72 F.Supp. 83—French American 
Banking Corp. v. Fireman’s Fund 
Ins. Co., D.C.N.y., 43 F.Supp. 494. 
No proof as to placa of contract 
In an action in federal district 
court in New Jersey on a life policy, 
where there was no proof offered or 
question raised as to place of con¬ 
tract, it was as.sumed that policy was 
consummated in New Jersey and 
laws of New Jersey were to be ap¬ 
plied to determine rights and liabil¬ 
ities of the parties. 

U.S.—Brown v. New York Life Ins. 
Co., D.C.N.J., 59 F.Supp. 721. af¬ 
firmed, C.C.A., 148 F.2d 624. 

Ziooal law where no decision by for¬ 
eign court 

Nebraska law, as law of the forum, 
according with general rule, uphold¬ 
ing the effectiveness of provisions 
withdrawing disability and double in¬ 
demnity benefits from operation of a 
statutory incontestability clause 
would be regarded as controlling, in 
absence of any contrary Colorado de¬ 
cisions which might have been re¬ 
garded as controlling under stamped 
indorsement that contract should be 
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construed to be made and payable in 
the state of Colorado. 

U.S.—Equitable Life Assur. Soc. of 
IT. S. V. Gil Ian, D.C.Neb., 70 F.Supp. 
640. 

]Law of stats where contract executed 
applies 

U.S.—Standard Acc. Ins. Co. of De¬ 
troit, Mich. V. Winget, C.A.Cal., 197 
F.2d 97. 

]baw of state where policy accepted 

Where accident policy signed and 
dated in Missouri incorporated in- 
sured’.s application which required in¬ 
sured, after receiving policy, to ex¬ 
amine it and if satisfactory accept it 
and if not return it, and insured was 
a resident of Idaho, and presumably 
examined and accepted policy there, 
policy was an Idaho contract, and 
Idaho law would be applied by fed¬ 
eral court. 

U.S.—Wilson V. Business Men’s As¬ 
sur. Co. of America, C.A.Idaho, 181 
F.2d 88. 

Group policy 

(1) Where jurisdiction in action on 
group life policy rested on diversity 
of citizenship, policy was silent with 
respect to laws governing its con¬ 
struction, and it did not appear where 
master policy or certificate was deliv¬ 
ered, and plaintiff invoked certain 
Georgia statutes, federal district 
court in Georgia was required to ap¬ 
ply substantive law of Georgia. 

U.S.—Turpentine & Rosin Factors v. 

Travelers Ins. Co., D.C.Ga., 45 F. 
Supp. 310. 

(2) Where group life policy was 
applied for, paid for and delivered in 
Pennsylvania, law of Pennsylvania 
would govern in determining which 
of the claimants was entitled to the 
proceeds of the policy on the death 
of the insured. 

U.S.—First Nat. Bank of McKeesport, 
I’a,, V. Gable, D.C.Pa., 98 F.Supp. 
632. 

(3) A group life policy which was 
issued and delivered in New York to 
parent corporation was governed by 
New York law rather than by law 
of Louisiana where insured was em¬ 
ployed by .subsidiary corporation. 
U.S.—Metropolitan Life Ins. Co. v. 

Anderson, D.C.La., 101 F.Supp. 808. 

(4) Distribution of proceeds of a 
group life policy delivered in New 
York to a New York association w'as 
governed by New York law. 

U.S.—John Hancock Mut. Life Ins. 
Go. V. Sykes, D.C.Vo., 106 F.Supp. 
116. 

(5) Law of New York governed In¬ 
terpretation of employees’ group an¬ 
nuity policy Issued by Connecticut In¬ 
surer in favor of employees of Dela- 
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such as the laws of the state where the contract 
was made^®-® or completed ® where the last act 
necessary for the insurance contract was per¬ 
formed ;80.io where the policy was issued,issued 
and delivered,exccutcd,80 i6 executed and is- 
sued,®®'^8 executed and delivered,executed and 
to be performed,^o*22 dclivered,®®-^^ applied for and 
delivered,countersigned,®®-^® written and coun¬ 
tersigned,®®-®® delivered and countersigned,®®-®® or 
applied for, countersigned, and delivered;®®-®^ where 
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insured resided ;8®-3® where insured resided and 
the policy was applied for;®®-®® where insured re¬ 
sided and the policy was delivered;®®-^® where in¬ 
sured resided, the policy was delivered, and the first 
premium paid;®®-42 where insurance and premiums 
were payable ;®®-^^ and the state specified by the 
contract.®®-^® 

State law governs as to whether and under what 
circumstances an insurer®®-"*® or a reinsurer®®-®® 


ware corporation having executive 
oftlcps in New York, where parties by 
submitting policy for approval of in¬ 
surance division of New York 
evinced intention of having law of 
New York state applied to policy. 
U.S.—Freeport Sulphur Co. v. Aetna 
Life Ins. Co., C.A.La., 206 F.2d 5. 
ITo disagreement 

In diversity of citizenship action 
inv'olving certain life policies and a.s- 
signments thereof, federal district 
court could, in absence of conflict be¬ 
tween laws and reported decisions of 
states which had contact with trans¬ 
actions involving the policies and as¬ 
signments, base its conclusions on 
elementary contract interpretation 
principles common to all such states. 
U.S.—Prudential Ins. Co. of America 
V. Heyn, D.C.Cal., 139 F.Supp. 602. 
80.6 U S.—Carlander v. Dubuque 
Fire & Marine Ins. Co., D.C.Ark., 87 
F.Supp. 65. 

80.8 U.S.—Kinard v. Mutual Ken. 

Health & Acc. Ass'n of Omaha, 
Neb., D.C.Ark., 108 F.Supp. 780. 
80.10 U.S.—Munn v. Robison, D.C. 
Ark., 92 F.Supp. 60, affirmed, C.A., 
John Hancock Mut. l.ife Ins. Co. of 
Boston, Mass. v. Munn, 188 F.2d 1. 

Belnstatemaat of policy 

Where reinstatement provision of 
life policy was part of original in¬ 
surance contract made in Arkansas, 
scope, effect, and construction of re¬ 
instatement provision would be de¬ 
termined by law of Arkansas regard¬ 
less of where last act necessary to 
completion of reinstatement took 
place. 

U —Munn v. Robison, D.C.Ark., 92 
F.Supp. 60, affirmed, C.A., John 
Hancock Mut. Life Ins. Co. of Bos¬ 
ton, Mass. V. Munn, 188 F.2d 1. 

80.12 U.S.—Employers' Liability As- 
*sur. Corp. v. Youghlogheny & Ohio 
Coal Co.. C.A.Minn., 214 F.2d 418— 
Farm Bureau Mut. Auto. Ins. Co. v. 
Hammer. C.A.Va., 177 P.2d 793, cer¬ 
tiorari denied Beverage v. Farm 
Bureau Mut. Auto Ins. Co., 70 S.Ct. 
675, 339 U.S. 914, 94 L.Ed. 1339 
Campbell v. Continental Cas. Co. of 
Chicago. C.A.MO., 170 F.2d 669. 

W & H. Jewelry Co. v. Aetna 
Cas.’ & Sur. Co., D.C.R.I., 141 P. 
Supp 296 —New v. General Cas. Co. 
of America, D.C.Tenn., 133 F.Supp. 


955—Hoosier Cas. Co. of Indianapo¬ 
lis, Ind. V. Fox., D.C.Iowa, 102 P. 
Supp 214. 

80.14 U.S.—Wilmington Trust Co. v. 
Mutual Life Ins. Co. of N. Y., C.A. 
Del.. 177 F.2d 404, certiorari denied 
70 S.Ct. 665, 339 U.S. 931, 94 L.Ed. 
1351—Saltzman v. Great Am. In- 
dem. Co. of N. Y.. D.C.Ark., 115 F. 
Supp. 944. affirmed, C.A., Great Am. 
Indem. Co. of New York v. Saltz¬ 
man, 213 F.2d 743, certiorari de¬ 
nied 76 S.Ct. 85. 348 U.S. 862, 99 
L.Ed. 679. 

80.16 U.S.—Sutton v. Hawkeye Cas. 
Co., C.C.A.Tenn., 138 F.2d 781. 

Heyward v. American Cas. Co. 
of Reading, Pa., D.C.S.C., 129 P. 
Supp. 4. 

80.18 U.S.—Cross v, Zurich General 
Acc. & Liability Ins. Co., C.A.Ill., 
184 F.2d 609. 

80.20 U.S.—State Farm Mut. Auto. 
Ins. Co. v. Palmer, C.A.Ariz., 237 
F.2d 887, 60 A.L.R.2d 1138—Smith 
v. Commercial Travelers Mut. Acc. 
Ass’n of America, C.C.A.Ind., 158 
F.2d 65, certiorari denied 67 S.Ct. 
1751, 331 U.S. 860, 91 L.Ed. 1867. 

80.22 U.S.—Matusek Academy of 
Music, Inc. V. National Sur. Corp., 
C.A.Ill., 210 F.2d 333—Milwaukee 
Mechanics Ins. Co. v. Davis, C.A. 
Ga., 198 F.2d 441. 

80.24 U.S.—Ettelson v. Metropolitan 
Life Ins. Co., C.C.A.N.J., 164 F.2d 
660—^New York Life Ins. Co. v. 
Cooper, C.C.A.Okl., 158 P.2d 267. 

Wilmington Trust Co. v. Travel¬ 
ers Ins. Co., D.C.Del., 126 F.Supp. 
620—Munn v. Robison, D.C.Ark., 92 
F.Supp. 60, affirmed, C.A., John 
Hancock Mut. Life Ins. Co. of Bos¬ 
ton, Mass. v. Munn, 188 P.2d 1. 
Besideiit agent required 

Where life policy of foreign com¬ 
pany was delivered to Insured in 
Arizona by an agent resident in 
Arizona, pursuant to statute pro¬ 
hibiting foreign companies from plac¬ 
ing insurance policy in Arizona ex¬ 
cept through an authorized resident 
agent, construction of policy would 
be determined under Arizona law. 
U.S.—Hughes V. Mutual Life Ins. Co. 
of N. Y., C.A*Ariz., 180 P.2d 542. 

80.26 U.S.—Prudential Ins. Co. of 
America v. Willsey, C.A.Utah, 214 
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F.2d 729—Martin v. Metropolitan 
Life Ins. Co., C.A.Ga., 192 P.2d 167. 
80.28 U.S.—McLouth Steel Corp. v. 
Mesta Mach. Co., D.C.Pa., 116 P. 
Supp. 689, affirmed, C.A., 214 F.2d 
608, certiorari denied Hartford 
Acc. & Indemnity Co. v. Foster, 76 
S.Ct. 109, 348 U.S. 873, 99 L.Ed. 687. 
80.30 U.S.—Ijumbermens Mut. Cas. 

Co. V. Sutch, C.A.Pa., 197 F.2d 79. 
8032 U.S.—Underwood v. Buzby, C. 
A.Pa., 236 P.2d 937. 

U. S. Fidelity & Guaranty Co. v. 
Bllyi, D.C.Pa., 164 F.Supp. 343. 
80.34 U.S.—Turner v. Liberty Mut. 

Ins. Co., D.C.N.C., 105 F.Supp. 723. 
80.36 U.S.—Mutual Life Ins. Co. of 
New York v. Blodgett, C.C.A.W.Va., 
126 F.2d 273. 

King v. Mutual Life Ins. Co. of 
N. y., D.C.Tenn., 114 F.Supp. 700. 

80.38 U.S.—Gagllormella v. Metro¬ 
politan Life Ins, Co., D.C.Mass., 
122 F.Supp. 246. 

80.40 U.S.—Hogan v. John Hancock 
Mut. Life Ins. Co.. C.A.Pa., 196 F. 
2d 834. 

80.42 U.S.—Metropolitan Life Ins. 
Co. V. Haack, D.C.La., 50 F.Supp. 
66. 

80.44 U.S.—Kansas City Life Ins. 
Co. V. Wells, C.C.A.N.D., 133 F.2d 
224. 

80.46 U.S.—National Postal Trans¬ 
port Ass'n V. Hudson, C.A.Mo., 216 
F.2d 193. 

80.48 U.S.—American Indem. Co. v. 
Hale, D.C.Mo., 71 F.Supp. 529. 

80.50 U.S.—Brlllhart v. Excess Ins. 
Co. of America, Kan., 62 S.Ct. 1173, 
316 U.S. 491, 86 L.Ed. 1620, rehear¬ 
ing denied 63 S.Ct. 23, 317 U.S. 704, 
87 L.Ed. 562. 
a-amlslmie&t 

Whether Judgment against Missouri 
insured could serve as basis for gar¬ 
nishment proceeding in Missouri 
state court against reinsurer was a 
matter of Missouri law, with respect 
tp whether federal district court 
should have entertained reinsurer’s 
declaratory Judgment suit to deter¬ 
mine rights under reinsurance agree¬ 
ment. 

U.S. —^Brillhart v. Excess Ins. Co. of 
America, supra. 
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can be reached through a judgment against the in¬ 
sured. 

§ 189(8).-Interest, Usury, and 

Damages 

In the absence of a federal question, the federal courts 
have followed the state laws and decisions in the matter 
of interest, usury, and damages. 


Unless a federal question is involved, the ques¬ 
tion of interest is a matter of local law.80.70 Ac¬ 
cordingly, the federal courts have followed the state 
laws and decisions in the matter of interest^i and, 
likewise, in the matter of usury.82 Federal courts 
have also applied state law with respect to damag- 


8a70 U.S.—Hal Roach Studios v. 
Film Classics, D.C.N.Y., 68 F.Supp. 
563. 

81. In re Oakes, C.A.Ill., 267 F. 
2d 516—Robert C. Herd & Co. v. 
Krawill Machinery Corp., C.A.Md., 
256 F.2d 946—Southern Painting 
Co. of Tenn. v. XJ. S. for Use of 
Silver, C.A.Kan.. 222 F.2d 431— 
Wilson v. Homestead Valve Mfg. 
Co., C.A.Pa., 217 F,2d 793, certio¬ 
rari denied 76 S.Ct. 606, 349 U.S. 
916, 99 L.Ed. 1250—Midstates Oil 
Corp. V. Waller, C.A.La., 207 F.2d 
127 —T. & M. Transp. Co. v. S. W. 
Shattuck Chemical Co., C.C.A.Colo., 
158 F.2d 909—Ferguson v. Union 
Nat. Bank of Clarksburg, W.Va., C. 
C.A.W.Va., 126 P.2d 753—Norfolk 
& W. Ry. Co. V. Board of Educa¬ 
tion of City of Chicago, C.C.A.Ill., 
114 F.2d 859—Title Guaranty & 
Surety Co. v. State of Missouri ex 
rel. and to Use of Stormfeltz, C. 
C.A.Mo., 105 F.2d 496 —Maryland 
Casualty Co. v. Sparks. C.C.A.Mich., 
76 F.2d 929—.Etna Casualty & Sure¬ 
ty Co. V. People of State of Illi¬ 
nois, for ITse of Adamson, C.C.A 
Ill., 72 F.2d 462—Jones v. Foster, 
C.C.A.Va., 70 F.2d 200, certiorari 
denied 66 S.Ct. 70, 293 U.S. 658, 79 

E. Ed. 659—Continental Oil Co, v. 
Fisher Oil Co., C.C.A.Okl., 65 F.2d 
14—Zurich General Accident ^ Lia¬ 
bility Ins. Co. v. Mid-Continent Pe¬ 
troleum Corporation, C.C.A.Okl., 43 

F. 2d 355—Cahan v. Empire Trust 
Co., C.C.A.N.Y., 9 F.2d 713, reversed 
on other grounds 47 S.Ct. 661, 274 

U. S. 473, 71 L.Ed. 1158, 67 A.L.R. 
921—City of Chicago v. S. Ober- 
mayer Co., C.C.A.Ill., 268 K. 237 
Chanslor-Canfleld Midway Oil Co. 
v. U. S., C.C.A.Cal., 266 F. 145. ap¬ 
peal dismissed 42 S.Ct. 273, 268 U. 
S. 631. 66 L.Ed. 801. 

In re Inland Gas Corp., D.C.Ky., 
92 F.Supp. 810. cause remanded, C, 
A., 187 F.2d 813—Associated Metals 
& Minerals Corp. v. Swedish Amer¬ 
ica Mexico Line, D.C.N.Y,, 48 F. 
Supp. 819, affirmed, C.C.A., 140 F. 
2d 863—In re Zemansky, D.C.Cal., 
39 F.Supp. 628—City of Danville v. 
Chesapeake & O. Ry. Co., D.C.Va., 
84 F.Supp. 620—American Brake 
Shoe & Foundry Co. v. Interbbr- 
ough Rapid Transit Co., D.C.N.Y., 
26 F.Supp. 964—Schumacher v. 
Leterman, D.C.N.Y., 14 F.Supp. 1016 
—U. S. for Use of U. S. Rubber Co. 

V. Ambursen Dam Co., D.C«Cal., 8 F. 
Supp. 648* 


U. S. Shipping Board Emergency 
Fleet Corporation v. Atlantic Cor¬ 
poration, D.C.Mass., 6 F.2d 629. er¬ 
ror dismissed, C.C.A., 16 F.2d 27— 
U. S. V. Garland, D.C.Del., 271 F. 
14. 

25 C.J. p 856 note 28. 

Bate of interest 

I U.S.—Stein V. Delano, C.C.A.N.J., 121 
F.2d 975, certiorari denied 62 S.Ct. 
106. 314 U.S. 655, 86 L.Ed. 626, re¬ 
hearing denied 62 S.Ct. 178, 314 U.S. 
711, 86 L.Ed. 667. 

U. S. V. 20.08 Acres of Land in 
Hanna r Tp., Allegheny County, 
Pa.. D.C.Pa., 39 F.Supp. 421. 

25 C.J. p 856 note 28 [a]. 

Interest on particular tsrpes of claims 

(1) Question of liability for inter¬ 
est is to be determined by law of 
state where contract was made and 
is to be performed. 

U.S.—Leader Clothing Co. v. Fidelity 
& Ca.**. Co. of N. Y., C.A.Kan.. 237 
P.2d 7—Cold Metal Process Co. v. 
United Engineering & Foundry Co., 
C.A.Pa., 236 F.2d 224. 

(2) Law of Massachusetts governs 
rate of Interest to be paid on notes 
executed and payable in Massachu¬ 
setts. 

U.S.—In re Plymold Corp., D.C.Mass., 
83 F.Supp. 119, afRrm€*d, C.A., 
Thompson v. Getz, 178 F.2d 325, 16 
A.L.R.2d 898. 

(3) Where trade acceptances were 
executed in California and were to 
mature and be payable in that state, 
California law controlled as to issue 
of whether interest from date of ma- | 
turity should have been allowed. 

U.S.—Hunt Foods, Inc. v. Phillips, C. 

A.Cal., 248 F.2d 23. 

(4) Interest on amount of damag- j 
es allowed in patent case, as for non¬ 
payment of patent license royalties, 
should follow state rule as to legal 
rate. 

U.S.—Hope Basket Co. v. Product Ad¬ 
vancement Corp., D.C.Mlch., 104 F, 
Supp. 444. 

(6) In diversity tort case in feder¬ 
al district court sitting in Delaware, 
it is necessary for the court to con¬ 
sider law of Delaware in connection 
with allowance of additional damages 
in form of Interest. 

U.S.—^E, M. Fleischmann Lumber 
Corp. V. Resources Corp. Intern., D. 
C.Del., 114 F.Supp. 848, affirmed, C. 
A., 211 F.2d 204. 

<6) In action on Are policies, which 
were contracted in New Jersey, New 
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Jersey law governed question wheth¬ 
er interest was payable. 

U.S.—Thorp V. American Aviation & 
General Ins. Co., C.A.Pa., 212 F.2d 
821. 

(7) Question as to whether legal 
interest should be granted to lessors 
on the various amounts due them aa 
overriding royalties from the dates 
amounts were wrongfully paid to les¬ 
see until turned over and paid to les¬ 
sors was controlled by law of state 
where contract was made and was 
to be executed. 

U.S.—Midstates Oil Corp. v. Waller, 
C.A.La., 207 F.2d 127. 

(8) Louisiana statute providing for 
legal interest from date of judicial 
demand on judgment.s for damages in 
tort creates a sul).stantiv'e right, and 
plaintiff in such an action in the fed¬ 
eral court was entitled to interest ac¬ 
cordingly, notwith.standing statutory 
provision for intere.st on judgments 
from date thereof. 

U.S.—New Amsterdam Cas. Co. ▼. 

I Soileau, C.C.A.La, 167 F.2d 767, 6 
A.L.R.2d 128, certiorari denied 69 
S.Ct. 45, 336 U.S. 822. 93 L.Ed. 376. 
La.—Merchant v. Montgomery Ward 
& Co., App., 83 So.2d 920. 

82. U.S.—In re Oakes, C.A.Ill., 267 
F.2d 516—Meinhard, Greeff & Co. 
V. Edens, C.A.S.C., 189 P.2d 792— 
Texas Land & Mortgage Co. v. 
Mullican. C.C.A.Tex., 132 F.2d 241, 
certiorari denied 63 S.Ct. 1158, 319 
U.S. 748, 87 L.Ed. 1703—Cole v. 
Franklin Life Ins. Co., C.C.A.Tex., 
108 P.2d 130—Atwood v. Deming 
Inv. Co., C.C.A.Tex., 65 F.2d 180. 

25 C.J. p 856 note 29, p 829 note 50 
[c]. 

Applioahility of njmry laws to build. 

Ing and loan mortgage contracts 
U.S,—Mcllwaine v. Iseley, C.C.N.C., 
96 F. 62. 

Agreement of parties 

Where loans made by Michigan 
corporation to Mississippi partner¬ 
ship were made payable and were 
paid in Illinois, and parties in good 
faith agreed that Illinois law should 
control transaction, Illinois law was 
applicable. 

U.S.—Albritton v. General Finance 
Corp., CJl-Mlss., 204 F.2d 125. 

Interest on interest 

If covenant to pay interest on in¬ 
terest is invalid under New York 
law, a Kentucky state court would 
not enforce the covenant, and there- 
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es,*3 including such matters as the measure of dam- I ages^^ and the right to recover a grant or award of 


fore a federal district court sitting 
in Kentucky should not enforce it. 

U.S.—In re American Fuel & Power 
Co., C.C.A.Ky., 151 F.2d 470, affirm¬ 
ed Vanston Bondholders Protective 
Committee v. Green, 67 S.Ct. 237, 
829 U.S. 156, 91 L.Ed. 162, rehearing 
denied 67 S.Ct. 497, 329 U.S. 833. 
91 L Kd. 706, Vanston Bondholders 
Protective Committee v. Early, 67 
S.Ct. 49«, 329 U.S. 833, 91 L.Ed. 706, 
Vanhorn Bondholders Protective 
Committee v. Green, 67 S.Ct. 498, 
and Vanhorn Bondholders Protec¬ 
tive Committee v. Early, 67 S.Ct. 
499, 329 U.S. 833, 91 L.Ed. 706. 

83. U.S.—Lebeck v. William A. Jar¬ 
vis, Inc., C.A.Pa., 250 F.2d 285— 
C. D. Stimson Co. v. Porter. C.A. 
Utah, 196 F.2d 410—Guido v. Hud¬ 
son Transit Lines, C.A.N.J., 3 78 F. 
2d 740—Storley v. Armour & Co., 
C.C.A.N.D., 107 F.2d 499—Standard 
Oil Co. of California v. U. S., C.C. 
A.Cal., 107 F.2d 402, certiorari de¬ 
nied Standard Oil Co. of California 

V. U. S., 60 S.Ct. 469, 309 U.S. 654. 
84 L.Ed. 1003, rehearing denied 60 
S.Ct. 708, 309 U.S. 697, 84 L.Ed. 
1036, certiorari denied U. S. v. 
Standard Oil Co. of California, 
60 S.Ct. 715, 309 U.S. 673, 84 L.Ed. 
1019—^American Optometric Ass'n 
V. Rltholz, C.C.A.Ill., 101 F.2d 883, 
certiorari denied Rithholz v. Amer¬ 
ican Optometric Ass’n, 69 S.Ct. 
1047, 307 U.S. 647, 83 L.Ed. 1027. 
rehearing denied 60 S.Ct. 70, 308 

U. S. 634, 84 L.Ed. 527—Heyward v. 
Goldsmith, C.C.A.Pa., 269 F. 946. 

Alexander v. Alexander, D.C.S.C., 
131 F.Supp. 605, reversed on other 
grounds, C.A., 229 F.2d 111—^De¬ 
partment of Water and Power of 
City of Los Angeles v. U. S., D.C. 
Cal., 131 F.Supp. 329—Magnolia 
Petroleum Co. v. Harrell, D.C.Okl., 
66 F.Supp. 669—Carr v. U. S., D.C. 
Ky., 28 F.Supp. 236. 

D.C.—Brooks Transp. Co. v. McCutch- 
eon. 154 F.2d 841, 80 U.S.App.D.C. 
406. 

25 C.J. p 856 note 21. 

Xtexna for wWcli damages may he 
awarded 

U.S. —Menneti v. Evans Const. Co., D. 
C.Pa., 160 F.Supp. 372, reversed on 
other grounds. C.A., 259 F.2d 367. 

Diminution of damages 

State statute, providing that In¬ 
jured person’s negligence shall not 
bar recovery from another, but that 
damages shall be diminished pro¬ 
portionately, is part of state’s sub¬ 
stantive law, by which case con¬ 
cerning it must bo tried in federal 
court. 

U.S._Mississippi Power & Light Co. 

V. Whitescarver, C.C.A.Mlss., 68 F. 
2d 928. 

86 C.J.S.—32 


Personal injuries 

In action for injuries brought in 
federal court on ground of diversity 
of citizenship, decisions of state 
court in oases where injuries were 
of same general nature should be 
used as guides in assessing damages. 
U.S.—Davis V. St. Louis Southwest¬ 
ern Ry. Co., D.C.La., 106 F.Supp. 
647. affirmed, C.A., St. Louis South¬ 
western Ry. Co. v. Davis, 204 P.2d 
251. 

Ezoessiveness of award 

In determining whether amount 
awarded by Jury for pain and suf¬ 
fering of deceased is excessive, dis¬ 
trict court of United States for east¬ 
ern district of Wisconsin must be 
guided by determination of Wiscon¬ 
sin supreme court as to proper al¬ 
lowance under somewhat similar cir¬ 
cumstances. 

U.S.—Meissner v. Papas, D.C.Wis., 35 
F.Supp. 676. 

Married women's enabling act 

In action by wife residing in state 
of forum and injured by automobile 
therein, federal court, In awarding 
damages, was bound by state courts' 
application of married women’s en¬ 
abling act of state. 

U.S.—Galllard v. Boynton, C.C.A.N.H., 
70 P.2d 562. 

Tender for unliquidated damages 

Law of Illinois controls right to 
recover for benefit of bankrupt es¬ 
tate money tendered and paid into 
court as amount admitted due on 
claim for unliquidated damages, pur¬ 
suant to Cahill’s St.l921 c 135 6 6, 
Jones & A,Ill.St.Annot. par 11181, 
more than four months before adju¬ 
dication. 

! U.S.—In re Brofer Coal & Mining 
Co., C.C.A.I11., 4 F.2d 353. 

Multi-state transaction 

In diversity action in federal dis¬ 
trict court In Pennsylvania by prize 
fighter against company operating a 
television station in Philadelphia and 
sponsor to recover damages for tele¬ 
casts in Philadelphia and New York 
City of moving picture of old prize 
fight, court was required to look to 
Pennsylvania law with respect to al¬ 
leged injuries In Pennsylvania and, 
under Pennsylvania conflict of laws 
rule, to laws of Delaware and New 
Jersey as to Pennsylvania telecasts 
and to law of New York as to New 
York telecasts, to determine what 
damages, if any, prize fighter suffer¬ 
ed in those jurisdictions, and since 
New York telecasts penetrated New 
Jersey, was required to look to New 
Jersey law through double lens of 
Pennsylvania and New York conflict 
of laws rules to determine prize fight¬ 
er’s injuries in New Jersey in so far 
as sponsor was concerned, 
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U.S.—Ettore v. Phllco Television 
Broadcasting Corp., C.A.Pa., 229 P. 
2d 481, certiorari denied 76 S.Ct. 
783, 361 U.S. 926, 100 L.Ed. 1456. 

Stipulated damages 

Question as posed in federal court, 
whether provision in contract for 
stipulated damages amounts to penal¬ 
ty, Is one of state law and policy. 
U.S.—In re Mill City Plastics. 129 
F.Supp. 86, affirmed, C.A., North- 
town Theater Corp. v. Mickelson, D. 
C.Minn., 226 F.2d 212. 

Ohoioe of law rule 

On issue of damages in diversity 
case, federal court must follow choice 
of law principle of state in which it 
sits. • 

U.S.—Gruber v. S-M News Co., D.C. 
N.Y., 126 F.Supp. 442. 

Tribunal by which decision rendered 

Judgment of California district 
court of appeal, that building con¬ 
tract clause for liquidated damages 
In case of delay in completion was 
inapplicable to delay after contrac¬ 
tor’s abandonment of w(irk under the 
contract, was not “dictum." but was 
state “law’’ required to be followed 
by federal court in absence of con¬ 
trary decision of California supreme 
court. 

U.S.—Six Cos. of California v. Joint 
Highway Dlst. No. 13 of State of 
California, Cal., 61 S.Ct. 186, 311 
U.S. 180, 85 L.Ed. 114, rehearing 
denied 61 S.Ct. 438, 311 U.S. 730, 
86 L.Ed. 476. 

84. U.S.—Stentor Electric Mfg. Co. 
v. Klaxon Co., C.C.A.Del., 116 F. 
2d 268, reversed on other grounds 
61 S.Ct. 1020, 313 U.S. 487, 85 L.Ed. 

3 477—Fletcher v. Delaware, L. & 

W. R. Co., C.C.A.N.Y., 79 F.2d 306 
—Duke Power Co. v. Rutland, C.C. 
A.S.C.. 60 F.2d 194. 

Magnolia Petroleum Co. v. Har¬ 
rell, D.C.Okl., 66 F.Supp. 559—Pio¬ 
neer Coal Co. V. Bush, D.C.Ky., 16 
F.Supp. 117, appeal dismissed. C.C. 
A., Kentucky-Jellico Coal Co. of 
Delaware v. Chitwood, 99 F.2d 1008. 

Measure of damages is substaative 
law, as to which the state law is con¬ 
trolling. in a diversity case. 

U.S.—Henderson v. National Fidelity 
Life Ins. Co., C.A.Okl., 257 F.2d 
917. 

Bstimatlng damage 

In diversity action in federal dis¬ 
trict court in North Carolina by 
North Carolina corporation for dam¬ 
age to merchandise shipped from Il¬ 
linois, rule in . estimating damage 
suffered by North Carolina corpora¬ 
tion was rule set out in decisions of 
North Carolina courts. 

U.S.—Biltmore Mfg. Co. v. Overnite 
Transp. Co., D.C.N.C., 167 F.Supp. 
891. 
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punitive or exemplary damages.^State law as 
to damages has been applied in condemnation pro¬ 
ceedings, ^ 5 and in actions for wrongful death,*® 
for breach of contract,*®-® for refusal to honor a 
commitment to pay on demand,*®-i® for evicting a 
lessee,*^ or for breach of a covenant of quiet en¬ 
joyment in a lease.** 


§ 189(9).-Licenses, Revenue, and 

Taxation 

The federal courts have followed state laws and de¬ 
cisions with respect to licenses, revenue, and taxation. 

State laws and decisions have been followed by 
the federal courts with respect to licenses,*® rev¬ 
enue,®® taxation under state law,®^ exemptions 


Tor breach of warranty 

U.S.—Hubshman v. Louis Keer Shoe 
Co., C.C.A.Ill., 129 P.2d 137. 

Tor breach of attachment bond 
U.S.—T. W. Warner Co. v. Andrews, 

C. C.A.N.Y., 73 P.2d 287, certiorari 
denied 56 S.Ct. 616, 294 U.S. 717, 79 
L.Ed. 1250—Bucki & Son Lumber 
Co. V. Maryland Fidelity & Deposit 
Co., F'la., 109 F. 393, 48 OIC.A. 436, 
affirmed 23 S.Ct. 682, 189 U.S. 135. 
47 L.Ed. 744. 

Vniaance 

Kentucky law was controlling in 
determining proper mea.sure of dam¬ 
ages to Kentucky realty resulting 
from permanent nuisance. 

U.S.—Kentucky West Virginia Gas 
Co. V. Lafferty, C.A.Ky., 174 F.2d 
848. 

Sales contract 

U.S.—Emerman v. Cohen, C.A.N.Y., 
199 F.2d 867. 

Murarka v. Bachrack Bros., D.C. 
N.Y., 111 F.Supp. 296, affirmed in 
part and reversed in part on other 
grounds, C.A., 216 F.2d 647. 
arUle in another state 

Oklahoma rule to effect that meas¬ 
ure of damages for breach of contract 
to drill oil well is reasonable cost of 
drilling the well was not binding on 
federal court in New Mexico case 
except as it might be persuasive. 
U.S.—R. Olsen Oil Co. v. Fidler, C.A. 
N.M.. 199 F.2d 868. 

84.5 U.S.—Thompson v. Mutual Ben. 
Health & Acc. Ass’n of Omaha, 
Neb., D.C.Iowa, 83 F.Supp. 656. 

Zn action for breach of marriage 
promise, brought in federal district 
court for Missouri, Missouri court 
decisions that exemplary damages 
are not allowable in such actions are 
controlling. 

U.S.—Adams v. Griffith, D.C.Mo., 61 F. 
Supp. 549. 

Xn action for fraud and deoeit ex¬ 
emplary damages could be recovered, 
if the circumstances surrounding the 
commission of the tort fell within 
rule of state cases which allows such 
damages. 

U.S.—Smyth Sales v. Petroleum Heat 
& Power Co., C.C.A.N.J.. 128 F.2d 
697. 

Willful and wanton nogligonoo 

U.S.—^Wyatt V. Pennsylvania R. Co., 

D. C.Del., 154 F.Supp. 143. 

What stato law goroma 

A federal court sitting in Massa¬ 
chusetts was not required to follow 


Massachusetts law regarding puni¬ 
tive damages in libel action based 
on alleged libel published in states 
other than Massachusetts and would 
follow the law of the states in which 
causes of action arose. 

U.S.—O’Reilly v. Curtis Pub. Co., D. 

C. Mass., 31 F.Supp. 364. 

85. U.S.-—U. S. V. 20.08 Acres 
of Land in Harmar Tp., Allegheny 
County, Pa., on Fourteen Mile Is¬ 
land, Allegheny River, D.C.Pa., 36 
F.Supp. 266. 

86 . U.S.—Kilmer v. Gustason, C.A. 
Fla., 211 F.2d 781. 

Penoza v. Northern Pac. R. Co., 

D. C.Wash., 216 F. 200. 

25 C.J. p 856 note 20. 

86.5 U.S.—Baumer v. Franklin Coun¬ 
ty Distilling Co., C.C.A.Ky., 136 F. 
2d 384, 43 F.Supp. 18, certiorari de¬ 
nied 64 S.Ct. 64, 320 U.S. 760, 88 
L.Ed. 446. 

Slamants and amount of damages 

for breach of sale contract which 
was made in Illinois to be performed 
in Michigan were governed by Mich¬ 
igan law. 

U.S.—Stolteben v. General Foods 
Corp., D.C.N.Y., 79 F.Supp. 228. 
Ont.of.state contract 

Federal district court sitting in 
New York, in determining damages 
for breach of sales contract which 
was made in New York, and was to 
be performed in Ohio, was not com¬ 
pelled to apply the New York rule of 
damages, but rather would apply the 
rule of damages which New York 
courts would apply. 

U.S.—Soya Processing Co. v. Sirota, 
D.C.N.Y., 104 F.Supp. 428. 

86.10 U.S.—Bank of China v. Wells 
Fargo Bank & Union Trust Co., C.A. 
Cal., 209 F.2d 467. 

87. U.S.—^American Ice Co. v. Poco- 
no Spring Water Ice Co., C.C.Pa., 
179 F. 868, modified on other 
grounds 183 F. 193, 106 C.C.A. 625. 

88 . U.S.—Thornley v. Pabst Brew¬ 
ing Co., N.Y., 179 F. 338, 102 C.C. 
A. 622, certiorari denied 31 S.Ct. 
469, 219 U.S. 683, 66 L.Ed. 346. 

89. U.S.—^Douglas v. Noble, Wash., 
43 S.Ct. 303, 261 U.S. 166, 67 L.Ed. 
690—Steinbach v. Metzger, C.C.A. 
Pa., 63 F.2d 74. 

26 C.J. p 862 note 62. 

XdoeuM or property tan 

U.S.—^Arkansas-Louisiana Pipe Line 
Co. V. Coverdale, D.C.La., 17 F. 
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Supp. 34—Union Sulphur Co. v. 
Reid. D.C.La., 17 F.Supp. 27. 

Bine Sky Law 

U.S.—Doherty v. McAulIffe, C.C.A. 
Mass., 74 F.2d 800, certiorari de¬ 
nied McAuliife v. Doherty, 65 S.Ct. 
639, 294 U.S. 730, 79 L.Ed. 1260. 

Za action on bond of eecarlties 
dealer under Ohio Securities Act. 
district court is bound by construc¬ 
tion of the act by Ohio courts con¬ 
cerning essential elements of fraud 
thereunder. 

U.S.—Citizens Bank of Ashville v. 
Cameron & Co., D.C.Ohio, 40 F. 
Supp. 1002. 

Validity of license from United 
Btatee 

U.S.—^Alameda County v. U. S., C.C. 
A.Cal., 124 F.2d 611. 

90. U.S.—Polk County v. Burn.s, 
Iowa, 247 F. 399, 159 C.C.A. 463— 
Rice V. Jerome, Colo., 97 F. 719, 38 
C.C.A. 388. 

91. U.S.—Coverdale v. Arkansas- 
Louisiana Pipe Line Co., La., 58 
S.Ct. 736, 303 U.S. 604, 82 L.Ed. 
1043—Keith v. Johnson, N.Y., 46 
S.Ct. 416, 271 U.S. 1, 70 L.Ed. 795, 
44 A.L.R. 1432. 

Morton Salt Co. v. City of South 
Hutchinson, C.C.A.Kan., 169 F.2d 
g 97 —Dixie Greyhound Lines v. Mc- 
Carroll, C.C.A.Ark., 101 F.2d 672, 
affirmed McCarroll v. Dixie Grey¬ 
hound Lines, 60 S.Ct. 504, 309 U.S. 
176, 84 L.Ed. 683, rehearing denied 
60 S.Ct. 610, 309 U.S. 696, 84 L.Ed. 
1036—City of St. Louis v. Missis¬ 
sippi River Fuel Corporation, C.C. 
A.Mo., 97 F.2d 726—City of Zephyr- 
hills, Fla. V. U. S. ex rel. P^auvre, 
C.C.A.Fla., 96 F.2d 606—Public Nat. 
Bank of New York v. Keating, C. 

C. A.N.Y., 47 F.2d 661, 81 A.L.R. 497, 
affirmed Keating v. Public Nat. 
Bank of New York, 62 S.Ct. 137, 284 
U.S. 687, 76 L.Ed. 507—Conn v. 
Ringer, C.C.A.Ohio, 32 F.2d 639— 
U. S. V. Madison County, C.C.A. 
Ark., 293 F. 739, certiorari denied 

U. S. ex rel. Pioneer Const. Co. v. 
Madison County, Ark., 44 S.Ct. 180, 
263 U.S. 718, 68 L.Ed. 623. 

In re Davenport Dry Goods Co., 

D. C.Iowa, 9 P.2d 477—Tyler v. 
Dane County, D.C.Wis., 289 F. 843, 
error dismissed Dane County, Wis. 

V. Tyler, 46 S.Ct. 10, 266 U.S. 637, 
69 L.Ed. 481—U. S. ex rel. Pierce 
V. Cargill, D.C.Ark., 268 F. 468, re¬ 
versed on other grounds, C.C.A., 
263 F. 866, motion denied Cargill 
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from taxation under state authority, ^he powers | and duties of tax officials, tax proceedings^^ and 


V. U. S. ex rel. Pierce, 41 S.Ct. 14, 
and certiorari dismissed 41 S.Ct. 
63, 264 U.S. 663, 66 L.Ed. 464. 

D.C.—Johnson v. Kudolph, 16 F.2d 
525, 67 App.D.C. 29. 

25 C.J. p 862 note 63—44 C.J. p 1271 
notes 58-69. 

Ooastnictioii of tax statntas 

U.S.—California State Bd. of Equali¬ 
zation V. Goggm, C.A.Cal., 191 F.2d 
726, 27 A.L.R.2d 1211, certiorari de¬ 
nied 72 S.Ct. 302, 342 U.S. 909. 96 
L.Ed. 680. 

Tax date 

Question as of what date within a 
griven year Nebraska realty became 
finally subject to taxation for that 
year was governed by Nebraska law. 
U.S.—U. S. V. Thurston County. Neb., 
D.C.Neb., 64 F.Supp. 201. affirmed, 
C.C.A., 149 F^.2d 485, certiorari de¬ 
nied 66 S.Ct. 68, 326 U.S. 744, 90 
L Ed. 444, rehearing denied 66 S.Ct. 
138, 326 U.S. 808, 90 L.Ed. 493. 

Tax snrvlvliigr repeal of statute 

Stale law controls in determining 
whether a nondiscriminatory real 
property tax survives repeal of state 
statute impo.sing it. 

U.S.—School Dist. of Warminster Tp. 
V. H. F. C., D.C.Pa., 72 F.Supp. 149. 

Subsidy payments 

Whether premium or subsidy pay¬ 
ments paid by the federal government 
for production in excess of quotas 
should be included in determining 
base for state taxation of mines and 
mining claims was a question of lo¬ 
cal law, on which decisions of state 
supreme court were controlling. 

U.S.—Salt Lake County v. Konncoott 
Copper Corp., C.C.A.Utah, 163 F.2d 
484, certiorari denied 68 S.Ct. 408, 
333 U.S. 832, 92 L.Ed. 1116, Silver 
King Coalition Mines Co, v. Summit 
County. 68 S.Ct. 468, 333 U.S. 832, 
92 L.Ed. 1116, Park Utah Consol. 
Mines Co. v. Summit County, 68 S. 
Ct. 468. 333 U.S. 832, 92 L.Ed. 1116, 
Park Utah Consol. Mines Co. v. 
Wasatch County, 68 S.Ct. 458. 333 
U.S. 832. 92 L.Ed. 1116. and New 
Park Min. Co. v. Wasatch County, 
68 S.Ct. 459. 333 U.S. 832. 92 L.Ed. 
1116. 

fixois* tax 

U.S.—Commonwealth of Massachu¬ 
setts V. Meehan, C.C.A.Mass., 67 F. 
2d 638, certiorari denied Meehan v. 
Commonwealth of Massachusetts, 
64 S.Ct. 441, 299 U.S. 666, 78 L.Ed. 
1057. 

Trauchisa tax 

U.S.—People of State of Michigan, 
by Haggerty, v. Michigan Trust 
Co., Mich.. 62 S.Ct. 612, 286 U.S. 
334, 76 L.Ed. 1136—People of State 
of New York v. Jersawit, N.Y.. 44 
S.Ct. 167, 263 U.S. 493, 68 L.Ed. 
405. 


Martin v. Producers Pipe Line 
Co.. C.C.A.Ky., 113 F.2d 817, certio¬ 
rari denied Producers Pipe Line Co. 
v. Martin, Cl S.Ct. 397, 311 U.S. 715, 
86 L.Ed. 465—Consolidation Coal 
Co. V. Martin, C.C.A.Ky., 113 F.2d 
813. 

Znoome tax 

U.S.—Richardson v. Conway, C.C.A. 
Wis., 49 F.2d 654. 

Inherltauoe tax 

U.S.—Saltonstall v. Saltonstall, 

Mass., 48 S.Ct. 225. 276 U.S. 260, 72 
L.Ed. 666. 

Kearns v. Dunbar, D.O.Utah, 292 
F. 1013—Lederer v. Northern Trust 
Co., C.C.A.Pa., 262 F. 52, certiorari 
denied 40 S.Ct. 483, 263 U.S. 487, 64 
L.Ed. 1026. 

Occupation tax 

U.S.—General Atlas Carbon Co. v. 
Sheppard, D.C.Tex,, 37 F.Supp. 61. 

Sales tax 

U.S.—In re National Trunk & Lug¬ 
gage Mfg. Co.. DC.Cal.. 33 F.Supp. 
249—Dixie Greyhound Lines v. Mc- 
Carroll, D.C.Ark.. 22 F.Supp. 986 
—Golden Eagle Western Lines v. 
Bingaman, D.C.N.M., 14 F.Supp. 17, 
affirmed Bingaman v. Golden Eagle 
Western Lines, 66 S.Ct, 624, 297 
U.S. 62C, 80 L.Ed. 928. 

Taxation of rolling stock 

Illinois supreme court’s construc¬ 
tion of Illinois statute as authorizing 
taxation of domestic corporations’ 
rolling stock on basis of average 
number of their cars in state is most 
persuasive, if not controlling, in fed¬ 
eral court on question of taxability 
of foreign corporation’s tank cars In 
Illinois. 

U.S.—Union Tank Car Co. v. Mc- 
Knight, C.aA.Ill., 84 F.2d 421. 

Agency exercising power of taxation 

In determining whether railroad’s 
Idaho land was taxable by county or 
exclusively by state board of equal¬ 
ization, federal court was governed 
only by decisions of Idaho courts. 
U.S.—Ada County v. Oregon Short 
Line R. Co., C.C.A.Idaho, 97 F.2d 
666 . 

Nature or character of tax 

U.S.—U. S. V. Kombst, Ct.Cl., 62 S.Ct. 
616, 286 U.S. 424, 76 L.Ed. 1201— 
Dawson v. Kentucky Distilleries & 
Warehouse Co., Ky., 41 S.Ct. 272, 
256 U.S. 288, 66 L.Ed. 638. 

Board of Com’rs of Sweetwater 
County, Wyo. v. Bernardin, C.C.A. 
Wyo., 74 F.2d 809, certiorari denied 
66 S.Ct. 646, 296 U.S. 731, 79 L.Ed. 
1680. 

Pa.—Blauner’s v. City of Philadel¬ 
phia, 198 A. 889, 330 Pa. 342. 

Belief against taxation 

(1) Federal court In construing 
Wyoming statute granting state dis¬ 
trict courts Jurisdiction to enjoin 11- 
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legal levy of taxes and of actions 
to recover back illegally levied tax¬ 
es was bound by construction given 
statute by Wyoming supreme court. 
U.S.—Orcutt V. Crawford, C.C.A.Wyo., 
86 F.2d 146, certiorari denied 67 S. 
Ct. 119, 299 U.S. 694, 81 L.Ed. 438. 

(2) Holdings of supreme court of 
Oklahoma governed determination 
of right to recover taxes paid under 
protest on land in Osage county, Ok¬ 
lahoma, purchased from restricted 
funds of Indians. 

U.S.—^U. S. v. Board of Com’rs of 
Osage County, D.C.Okl., 26 F.Supp. 
270. 

92. U.S.—Utah Power & Light Co. v. 
Pfost, Idaho. 62 S.Ct. 648, 286 U.S. 
165, 76 L.Ed. 1038. 

City of Louisville v. Babb, C.C.A. 
Ind., 75 P.2d 163, certiorari denied 
Babb V. City of Louisville. 55 S.Ct. 
660. 295 U.S. 738, 79 L.Ed. 1686— 
Utah Power & Light Co. v. Pfost, 
D.C.Idaho, 52 F.2d 226. 

25 C.J. p 852 note 64. 

93. U.S.—Missouri v. Federal Lead 
Co., D.C.Mo., 265 F. 305. 

94. U.S.—Kansas City Southern Ry. 
Co. V. Cornish, C.C.A.Okl., 65 F.2d 
671—Skagit County v. Puget Mill 
Co., Wash., 249 F. 965, 162 C.C.A. 
163. 

Tax Ueu 

(1) Status of taxes as liens on real 
property is to be determined by the 
law of the state in which realty is 
located. 

U.S.—U. S. V, 232.68 Acres of Land 
in Shelby County, D.C.Tenn., 67 F. 
Supp. 891. 

(2) Nature of lien on realty for 
state taxes levied thereon is a state 
question. 

U.S.—U. S. v. Reese, C.C.A.Ill., 131 P. 
2d 466. 

(3) Date when lien for real estate 
taxes attached to property would 
have to be determrtied by state law. 
U.S.—U. S. V. Certain Space in Bldg. 

Known as Rand McNally Bldg., in 
Chicago, Cook County, Ill., D.C.Ill., 
167 F.Supp. 367. 

(4) State law was controlling as to 
necessity of filing tax liens within 
statutory period to preserve liens. 
U.S.—Biddle v. Cox Lime. Stone & 

Lime Products Corp., D.C.Pa., 47 P. 
Supp. 670. 

(6) Texas rule that a tax claim 
against, or lien on, realty constitutes 
a cloud on the title is applied also 
by federal courts. 

U.S.—State Life Ins. Co. of Indianap¬ 
olis, Ind. V. Wichita County Water 
Improvement Dist. No. 2, D.C.Tex., 
18 F.Supp. 834. 

Puroliase of unredeemed lands 

Decision of Louisiana court con¬ 
struing Louisiana act providing for 
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penalties.®® 

§ 189(10).-Liens, Pledges, and 

Mortgages 

state laws and decislona have been applied by the 
federal courte In respect of liens, pledges, and mortgages. 


State laws and decisions have been applied by the 
federal courts in respect of liens,®® such as attor¬ 
neys^ liens,®'^ factor^s liens,®*^-® landlords* liens,®® 
and mechanics* liens,®® and have also been followed 
and applied in respect of sellers* or vendors* liens,^ 


purchase of unredeemed lands adjudi¬ 
cated to state for unpaid taxes was 
binding on circuit court of appeals. 
U.S.—Lovell V. Dulac Cypress Co., C. 

C.A.La., 117 F.2d 1. 

Tax dood 

Federal court is bound by decision 
of state supreme court holding fail¬ 
ure to comply with state statute ren¬ 
dered resale tax deed invalid. 

U.S.—Mathis v. Ligon, C.C.A.Okl., 87 
F.2d 635, rehearing denied 39 F.2d 
455 and certiorari denied 51 S.Ct. 
26. 282 U.S. 846, 75 L.Ed. 761. 

96. U.S.—Bright v. Arkansas. Ark., 
249 F. 953, 162 C.C.A. 151. 

96. U.S.—U. S. v. Waddlll. Holland 

& Flinn, Inc., Va., 65 S.Ct. 804, 323 

U. S. 353, 89 L.Ed. 294. 

Friederlch v. Dockery, C.A.Mo., 

209 F.2d 677—Seaboard Surety Co. 

V. First Nat. Bank & Trust Co. i» 
Sioux Falls. C.C.A.S.D., 121 P.2d 
288—-Interstate Trust & Banking 
Co. V. Jones County, Miss., C.C.A. 
La., 77 F.2d 806, certiorari denied 
56 S.Ct. 124, 296 U.S. 608, 80 L. 
Ed. 431—Powers v. Johnson, C.C.A. 
Ark., 71 F.2d 48, certiorari denied 
65 S.Ct. Ill, two cases, 293 U.S. 
696, 79 L.Ed. 689—^Ex parte Benev¬ 
olent and Protective Order of Elks, 
Brooklyn Lodge No. 22, C.C.A.N.Y., 
69 F.2d 816, certiorari denied Man¬ 
ufacturers’ Trust Co. V. Bachrach, 
64 S.Ct. 780, 292 U.S. 647, 78 L.Ed. 
1497—New York Brooklyn Fuel 
Corporation v. Fuller, C.C.A.N.T., 
11 F.2d 802. 

In re Gilmore, D.C.Ohio, 28 F. 
Supp. 1010—In re Hill Store Co., D. 

C. W.Va., 28 F.Supp. 786—In re Wll- 
lax, D.C.N.Y., 20 F.Supp. 409, af¬ 
firmed, C.C.A., 93 F.2d 293—In re 
Curran’s Kostaurant & Baking Co., 

D. C.Pa., 11 F.Supp. 8. 

In re Bauman, D.C.Cal., 67 F.2d 
669, reversed on other grounds, C. 
C.A., Half Moon Fruit & Produce 
Co. V. Floyd, 60 F.2d 799—^White v. 
Pacific Southwest Trust & Savings 
Bank, D.C.Cal., 9 F.2d 660, affirmed 
in part and reversed in part on oth¬ 
er grounds, C.C.A., Johns v. United 
Bank & Trust Co. of California, 16 
F.2d 300, certiorari denied 47 S.Ct. 
467, 278 U.S. 753, 71 L.Ed. 874, and 
Johns V. Pacific-Southwest Trust 
A Savings Bank, 47 S.Ct. 467, 273 
U.S. 763, 71 L.Ed. 876. 

Pla.—Spears v. West Coast Builders* 
Supply Co., 138 So. 97, 101 Fla. 
980. 

25 C.J. p 867 note 88, p 829 note 60 

W. 


Sireot of federal enabling legislation 

Statutory amendment to Carey Act 
authorizing liens to be created by 
the state to which lands are granted 
is no more than an enabling act 
empowering the state to provide for 
lien by appropriate legislation, and 
does not render the construction of 
state statutes so enacted a federal 
question determinable by federal 
courts without regard to local law. 
U.S.—North Side Canal Co. v. Idaho 
Farms Co., C.C.A.Idaho, 107 F.2d 
481, rehearing denied, C.C.A., North 
Side Canal Co. v. Idaho Farms Co., 
109 F.2d 364. 

Absence of state decision 

In the absence of a decision of the 
highest court of the state as to the 
validity of a Hen, the court of bank¬ 
ruptcy will be governed by the deci¬ 
sions of the United States courts. 
U.S.—In re Ballard, D.C.Tex., 279 F. 
674. 

97. U.S.—Donaldson, Hoffman & 

Goldstein v. Gaudio, C.A.Colo., 260 
F.2d 333—Sharar v. Pollia, C.A. 
Wyo., 191 F.2d 116—Hoxsey v. 
Hoffpauir, C.A.Tex.. 180 F.2d 84. 
certiorari denied 70 S.Ct. 841, 339 

U. S. 963, 94 L.Ed. 1366—German v. 
Universal Oil Products Co., C.C.A. 
Mo., 77 P.2d 70—Sun Life Assur. 
Co. of Canada v. Casanova, Puerto 
Rico, 260 F. 449, 171 C.C.A. 275— 
Gregory v. Pike, C.C.A.Mass., 67 
F. 837, 16 C.C.A. 33, appeal dismiss¬ 
ed Gregory v. Van Ee, 16 S.Ct. 431, 
160 U.S. 643, 40 L.Ed. 666, Gregory 

V. Talbot, 16 S.Ct. 1202, 163 U.S. 
688, 41 L.Ed. 311, and Gregory v. 
Van Ee, 17 S.Ct. 994, 164 U.S. 703, 
41 L.Ed. 1183. 

In re Graziane, D.C.N.Y., 166 F. 
Supp. 616—Cuomo V. Pennsylvania 
R. Co., D.C.Pa., 167 F.Supp. 368— 
De La Paz v. Coastal Petroleum- 
Transport Co., D.C.N.y., 136 F. 

Supp. 928—In re Hoy’s Claim, D.C. 
Mass., 93 F.Supp. 266—In re Mc- 
Crory Stores Corporation, D.C.N.Y., 
19 F.Supp. 691. 

Cooper V. McNair, D.C.Fla., 49 F. 
2d 778—^Albright v. Baltimore & 
O. R. Co., D.C.N.Y., 22 F.2d 832. 
N.Y.—^Application of Kellogg, Emery 
& Inness-Brown, 83 N.Y.S.2d 949. 

26 C.J. p 857 note 38 [a]. 

Bubstaativs law 

In New York an attorney’s lien is a 
matter of substantive law created by 
a statute, and limitations placed on it 
by decisions of New York courts are 
to be followed by United States court 
I of appeals. 


U.S.—McChesney v. Sims, C.A.N.Y., 
267 F.2d 216. 

97.5 U.S.—In re Standard Const. Co., 
D.C.N.H., 92 F.Supp. 838. affirmed. 
C.A., Manchester Nat. Bank v. 
Roche. 186 F.2d 827. 

98. U.S.—In re Jones, D.C.Wash., 1 
F.2d 464. 

J. T. Fargason Co. v. Furst, C.C. 
A.Ark., 287 F. 306. 

99. U.S.—McDonald Amusement Co. 
v. Fleming Bros. Lumber Co., C. 
C.A.Wyo., 35 P.2d 638—Haskell v. 
McClintic-Marshall Co., C.C.A. 
Wash., 289 F. 406. 

In re Caswell Const. Co., D.C.N. 
Y., 13 F.2d 667. 

25 C.J. p 867 note 37—40 C.J. P 60 
note 48. 

Co&stniotlon. of statute 

In action under New Jersey Me¬ 
chanics’ Lien Law, federal court was 
required to apply such law as it had 
been construed by New Jersey courts, 
even though, if federal court were to 
give Independent consideration to the 
meaning of such law, it might reach 
a different result. 

U.S.—Noland Co. v. Chelsea Housing 
Corp., C.C.A.N.J., 128 F.2d 872. 

Priorities 

Decree of highest state court that 
mechanics’ lien is entitled to priority 
over bankruptcy trustee, although 
filed after adjudication, will be fol¬ 
lowed by federal court. 

U.S.—In re New York-Brooklyn Fuel 
Corporation, D.C.N.Y., 11 F.2d 796, 
affirmed, C.C.A., New York-Brook¬ 
lyn Fuel Corporation v. Fuller, 11 
F.2d 802. 

Zn equity claimant was entitled to 
mechanic’s lien on property of bank¬ 
rupt, although he had reduced ac¬ 
count to judgment, and notwithstand¬ 
ing contrary rule under state law. 
U.S.—In re Interstate Refineries, D. 
C.Mo., 18 F.2d 360. 

1. U.S.—Citizens’ State Bank of 
Cross Plains, Tex., v. Clark, C.C. 
A.Tex., 76 F.2d 791—Farrell v. Wy- 
song, Colo., 246 F. 281, 169 C.C.A. 
11 —Consolidated Arizona Smelting 
Co. V. Hinchman, Me., 212 F. 813, 
129 C.C.A. 267. 

Priorities 

In determining whether lien of 
seller of personal property for un¬ 
paid purchase price is superior to 
rights of buyer’s trustee in bank¬ 
ruptcy, state statutes and decisions 
are controlling when trustee is claim¬ 
ing in the role of a judgment cred¬ 
itor under state statutes. 
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and materialmens* liens.i B State law has also been | tate^ mortgages and mortgages of goods, chattels 
applied to pledges^ and mortgages,^ both real es- or personal property,® foreclosures and sales there- 


tJ.S.—In re Monticello Veneer Co., D. 
C.Miss., 2 F.Supp. 27. 

Beservation as preolndiaflr TsstliMr of 
title in purchaser 

Federal courts will follow the state 
law as to the effect of an express 
reservation in a deed of a vendor’s 
lien as precludlngr the vestinjf of legal 
title in the purchaser. 

U.S.—OlIver v. Clarke, Tex., 106 P. 

402, 46 C.C.A. 360. 

Oonflictiag decisioiis of state court 
If decisions of state court with 
respect to whether lien of seller of 
personalty for unpaid purchase price 
is superior to rights of buyer’s trus¬ 
tee in bankruptcy, who claims as 
judgment lien creditor, are conflict¬ 
ing, federal court follows latest de¬ 
cision. 

U.S.—In re Monticello Veneer Co., D. 

C.Miss., 2 F.Supp. 27. 

1.5 U.S.—Brook.s v. Superior Oil Co., 

C. A.Ark, 210 F.2d 533. 

a. U.S.—Urling V. Fink. C.C.A.Pa.. 
141 F 2d 68—Oler v. I^ester Hard¬ 
ing. Inc., C.C.A,Pa., 127 F.2d 963— 
Taplinger v. Northwestern Nat. 
Bank in Philadelphia, C.C.A.Pa.. 101 
F.2d 274. 

Dealers’ Finance Co. v. Coulter, 

D. C.Ark., 3 F.Supp. 114, dismissed. 
C.C.A., 64 F.2d 752. 

In ro Sullivan Co., D.C.N.Y., 247 
F. 139, affirmed 264 F. 660, 166 C.C. 
A. 158. 

26 C.J. p 857 note 36. 

3. U.S.—Saltonstall v. Saltonstall, 
Mass., 48 S.Ct. 225, 276 U.S. 260, 72 
L.Ed, 565. 

Tower Grove Bank & Trust Co. 
V. Weinstein. C.C.A.Mo., 119 F.2d 
120—Metropolitan Life Ins. Co. v. 
Kane, C.C.A.Ind., 117 F.2d 398, 133 
A.L.R. 1163-—Dayton & Michigan K. 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 112 F.2d 627. 

In re Vicksburg Bridge & Termi¬ 
nal Co., D.C.Miss., 22 F.Supp. 490— 
In re Cobb, D.C.Mich., 14 F.Supp. 
465. 

In re Simpson, D.C.Idaho, 31 F. 
2d 317, affirmed, C.C.A., Patnott v. 
Simp.son & Co., 35 F.2d 840—In re 
Hagin, D.C.Da.. 21 F.2d 434, af¬ 
firmed, C.C.A., Phoenix Building & 
Homestead Ass’n, 33 F.2d G63, cer¬ 
tiorari denied 50 S.Ct. 240, 281 U.S. 
726, 74 Li.Ed. 1143. 

26 C.J. p 840 note 3. 

Provlsiouf for paymeat of attomey’i 
foo 

U.S.—Butzel v. Webster Apartments 
Co., C.C.A.Mlch., 112 F.2d 362—In 
re American Motor Products Cor¬ 
poration, C.C.A.N.Y., 98 F.2d 774. 

Sffsot of fallurs to reoord assign- 
msnt 

U.S.— Sapero v. Nelswender, C.C.A. 
Md., 23 F.2d 403. 


Aotioa oa eovoaaat la mortgaga 

In determining whether mortgagee 
could maintain action on covenant in 
mortgage covering Michigan realty 
after foreclosure by advertisement 
and after statute of limitations had 
run against note for which mortgage 
was security but before statute of 
limitations had run against covenant, 
federal district court for Michigan 
was bound by law found in decision 
of supreme court of Michigan. 

U.S.—Schram v. Plllon, D.C.Mich., 46 
F.Supp. 942. 

Absence of state decision 

In construction of mortgages, lo¬ 
cal state law governs, but, where no 
applicable decision of state courts is 
cited, federal court will determine 
applicable law. 

U.S.—First Sav. Bank & Trust Co. 
of Albuquerque, N. M., v. Stuppi, 
C.C.A.N.M., 2 F.2d 822. 

4. TT.S.—Hoyd v. Citizens Bank of 
Albany Co., C.C.A.Ohio, 89 F.2d 
105—In re M. Piece Dyeing Co., 

C. C.A.N.Y., 89 F.2d 37. 

Iowa,—Robertson v. Roe, 213 N.W. 

422, 203 Iowa 664. 

25 C.J. p 866 note 32. 

Seed as mortgage 

In determining questions involved 
in action to have deed, option to re¬ 
purchase land, and lease adjudged 
effective only as mortgage on land 
to secure indebtedness, the federal 
court applies law of state in which 
land is located as declared in its 
highest court’s decisions. 

U.S.—Chinn v. Blangollen Stable Inc., 

D. C.Ky., 25 F.Supp. 389, affirmed, 
C.C.A., Chinn v. Ijlangollen Stable, 
109 F.2d 66. 

Znolnalon of personal propsrty 

U.S.—In re 671 Prospect Avenue 
Holding Corporation, C.C.A.N.Y., 
105 F.2d 960. 

In re Downtown Athletic Club 
of New York City, D.C.N.Y., 18 F. 
Supp. 712. 

After-aoqalred property 

U.S.—The Fort Orange, D.C.N.Y., 6 
F.Supp. 833. 

Westlnghouse Electric & Mfg. Co. 
v. Brooklyn Rapid Transit Co., D, 

C. N.Y., 291 F. 863—In re Raney, 

D. C.Tex., 202 F. 996. 

Possession on default 

Pennsylvania rule that owner of 
defaulted mortgage, unless restrained 
by covenant in mortgage to con¬ 
trary, is entitled to take possession 
of mortgaged premises and collect 
the rents and profits accruing there¬ 
on, Is followed by federal courts. 
U.S.—Continental Bank & Trust Co. 
of New York v. Nineteenth & Wal¬ 
nut Streets Corporation, C.C.A.Pa., 
79 P.2d 284. 


Assumption by granteo 

U.S.—Escrow Foundation Bldg. Cor¬ 
poration v. Henderson, D.C.Nev. 
26 F.Supp. 865—Calder v. Richard¬ 
son, D.C.Fla., 11 F.Supp. 948. 
Payment of mortgage dsbt 
Whether purchase under foreclo¬ 
sure or the taking of a voluntarii 
deed in lieu of foreclosure consti¬ 
tutes payment of mortgage debt oi 
extinguishes mortgage lien is ques¬ 
tion of local law on which state court 
speaks with conclusive authority. 
U.S.—North Side Canal Co. v. idahe 
Farms Co., C.C.A.Idaho, 107 F.2d 
481, rehearing denied, C.C.A., North 
Side Canal Co. v. Idaho Farms Co., 
109 F.2d 354. 

Absence of state decision 

In administering bankrupts’ es¬ 
tates, local law governs in construc¬ 
tion of real estate mortgage, and in 
absence of applicable decision fed¬ 
eral court will construe. 

Iowa.—Robertson v. Roe, 213 N.W. 
423, 203 Iowa 654. 

5. U.S.—U. S. V. Duby, C.A.Wash., 
201 P.2d 800—Dine v. Edwards, C. 

C. A.lJl., 168 F.2d 17, certiorari de¬ 
nied 67 S.Ct. 867, 330 U.S. 826, 91 

D. Ed. 1276—Emmerglick v. Philip 

Wolf. Inc., C.C.A.N.Y., 138 P.2d 661 
—Globe Grain & Milling Co. v. De 
Tweede Northwestern & Pacific Hy- 
potheekbank, C.C.A.Idaho, 69 F.2d 
418—Murphy Hotels Corporation v. 
Central Nat. Bank Savings & Trust 
Co., C.C.A.Ohio, 18 F.2d 719, certio¬ 
rari denied Central Nat. Bank Sav¬ 
ings & Trust Co. V. Murphy Hotels 
Corporation, 48 S.Ct. 30, 275 U.S. 
634, 72 L.Ed. 412—In re Packard 
Press. C.C.A.N.Y.. 6 F.2d 633— 

In re Hopkins, D.C.Wyo., 1 P.2d 
394. 

Mossier Acceptance Co. v. John¬ 
son, D.C.Ark., 109 F.Supp. 157— 
U. S. V. Rogers & Rogers, D.C. 
Minn., 36 F.Supp. 79, appeal dis¬ 
missed, C.C.A., 121 F.2d 1019. 

In re Drag, D.C.Mich., 264 F. 474 
—In re Sullivan Co., D.C.N.Y., 247 
F. 139, affirmed 254 P. 660, 166 C.C. 
A. 158. 

25 C.J. p 857 note 33. 

Frlorlty 

(1) Where different chattel mort¬ 
gages covering the same property 
were given on personalty located In 
Arkansas to secure loans made to 
Arkansas resident, law of Arkansas 
governed priority of liens. 

U.S.—U. S. V. Gregory-Beaumont 
Equipment Co., C.A.Ark., 243 F.2d 
691. 

(2) Rights of assignee of accounts 
receivable. Including additions there¬ 
to, owed by Wisconsin corporation to 
Minnesota corporation, as against 
rights of a citizen of Illinois as hold- 
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under,® redemption,^ the priority of mortgages,® 
and the priority of the mortgagee over other per¬ 
sons.® 

§ 189(11).-Marriage; Domestic Re¬ 

lations 

Questions of domestic relations, including questions 


86 C.J.S. 

as to marriage or arising from the reiationship of hus¬ 
band and wife, are ordinarily matters of state law. 

Questions of domestic relations arc ordinarily 
matters of state law.®-®® The federal courts have 
followed and applied state laws and decisions in 
actions involving matters relating to mar- 


er of chattel mortgage on all equip¬ 
ment and physical assets of assign¬ 
or’s plant in possession thereof were 
controlled by law of Minnesota. 

U.S.—Northwestern Nat. Bank of 
Minneapolis v. A. M. Cameron Co.. 
C.A.Minn., 210 F.2d 398, rehearing 
denied 212 F.2d 484. 
Aekaowladgmant 

U.S.—In re Universal Storage & 
Transfer Co., D.C.Md., 4 F.Supp. 
425, affirmed, C.C.A., Skutch v. 
Buch, 70 F.2d 107. 

After-acquired property 
U.S.—Patnott V. Simpson & Co., C. 
C.A.Idaho, 35 F.2d 840. 

In re Alabama Braid Corpora¬ 
tion. D.C.Ala., 13 F.Supp. 336. 

Tex.—Waters v. B. F. Ellington & 
Co.. Civ.App, 289 S.W. 417. 

25 C.J. p 857 note 33 [a]. 

Validity of chattel mortgage 
U.S.—Jones v. Third Nat. Bank of 
Sedalia, C.C.A.Mo., 13 F.2d 86— 
Cornelius v. C. C. Pictures, Inc., 

C. C.A.N.Y., 5 F.2d 157. 

In re Kibble, D.C.N.H., 8 F.Supp. 
809. 

In re Jarnol, D.C.Mlch., 283 F. 
547. 

25 C.J. p 840 note 17. 

riling or recording chattel mortgage 

U.S.—Hamilton v. David C. Beggs 
Co., C.C.Ohio, 179 F. 949. 

In re Alton Milk Co., D.C.Mo.. 
167 F.Supp. 23—In re Active Wet 
Wash Laundry Co., D.C.N.T., 8 F. 
Supp. 964—In re Triangle Print¬ 
ing Co , D.C.Okl., 1 F.Supp. 329. 

In re Bonk. D.C.Mich., 270 F. 657 
—In re Bonk. D.C.Mich., 268 F. 
1012. 

25 C.J. p 867 note 41. 

6. IT.S.—Auerbach v. Com Exchange 
Nat. Bank & Trust Co., Philadel¬ 
phia. C.C.APa., 148 P.2d 709—Glenn 
v. Hollums. C.C.A.Tex., 80 F.2d 556. 
R. F. C. V. Mercury Realty Co., 

D. C.Mich., 97 F.Supp. 491—In re 
Krull. D.C.Pa., 21 F.Supp. 377, re¬ 
versed on other grounds, C.C.A,, 
Kleda V. Krull, 101 F.2d 917. 

25 C.J. p 857 note 34. 

Zttdividnal reeponsibllity for niu 
lawfully ooaftrtttiiig mortgage fore¬ 
closure sale, executing sheriff’s deed, 
issuing writ of assistance, and eject¬ 
ing farmer-debtors from their prop¬ 
erty without consent of bankruptcy 
court in which farmer-debtors’ pe¬ 
tition under the Frazier-Lemke Act 
was pending, must be decided accord¬ 
ing to the law of Wisconsin, where 
foreclosure proceedings were brought. 


U.S.—Kalb V. Feuerstein, Wis., 60 S. 
Ct. 343, 308 U.S. 433, 84 L.Ed. 370, 
conformed to 291 N.W. 840, 234 Wis. 
607—Kalb v. Luce. Wis., 60 S.Ct. 
343, 308 TT.S, 433, 84 L.Ed. 370, con¬ 
formed to 291 N.W. 841, 234 Wis. 
509. 

Status of purchaser 

Where mortgage foreclosure sale 
was conducted by authority of state 
statute of Washington, status of the 
party claiming under foreclosure sale 
would be determined on basis of lo¬ 
cal law. 

U.S—TT. s. V. Bennett, D.C.Wash., 
67 F.Supp. 670. 

Bcflcieucy Judgment 
U.S.—R. F. C. V. Mercury Realty Co., 
D.C.Mich., 97 F.Supp. 491. 

Emergeucy legislation 

(1) In determining whether Ne¬ 
braska Moratorium Act accorded ap¬ 
plicant a moratorium stay as mat¬ 
ter of right, circuit court of appeals 
will follow construction put on act 
by court of last resort in Nebraska. 
U.S,—Woods Bros. Realty Co. v. Mu¬ 
tual Ben. Life Ins. Co., C.C.A.Neb., 
81 F.2d 461. 

(2) New York decisions that emer¬ 
gency legislation on mortgage fore¬ 
closures has no bearing in a proceed¬ 
ing to wind up an insolvent guar¬ 
antor of mortgages and was not in¬ 
tended to have any application in 
Insolvency proceedings for winding 
up the business of companies liable 
on mortgage debts are binding on 
the federal district court in New 
York. 

U.S.—Prudential Ins. Co. of America 
V. Land Estates, D.C.N.Y., 27 F. 
Supp. 668, affirmed, C.C.A., 110 F. 
2d 617. 

(3) Emergency New York statute, 
applicable only to foreclosures in 
New York, did not bar action in fed¬ 
eral court for New York district on 
bond secured by mortgage on realty 
in New Jersey. 

U.S.—Hackensack Trust Co. v. Voigt, 
C.C.A.N.Y., 75 F.2d 270. 

Sale ou oradlt 

As federal statute does not pro¬ 
hibit sale, on foreclosure of mort¬ 
gage, on credit, Arkansas statute re¬ 
quiring a sale on credit is a “rule of 
property’’ which is binding on feder¬ 
al court sitting in Arkansas. 

U.S.—O’Connor v. Townsend, C.C.A. 
Ark., 87 F.2d 882. 

What state law governs 

Decisions of federal circuit courts 
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I of appeals that final decrees had 
been entered in foreclosure proceed¬ 
ings so as to defeat Jurisdiction of 
bankruptcy court over mortgaged 
property, which decisions were de¬ 
cided on law of particular state, 
were not controlling in proceeding 
in bankruptcy court of another state, 
since decision of state court as to 
possessor of title to debtor’s property 
where foreclosure proceedings have 
been begun is binding on federal 
court. 

U.S.—In re Krull, D.C.Pa., 21 F.Supp. 
377, reversed on other grounds, C. 
C.A., Kieda v. Krull, 101 F.2d 917. 
Absence of state conrt decision. 

Decision of highest Judicial tribu¬ 
nal of state that statute extending 
period of redemption from mortgage 
foreclosure sale violated contract 
clause of federal and state con.stitu- 
tions was not binding on federal 
court so as to require it to deter¬ 
mine that state Mor.'itorium Act, 
baaed on emergency, did not nffoct 
sales under foreclosure of mortgages 
executed and recorded prior to pas¬ 
sage of Moratorium Act where such 
act had not been construed by state 
court. 

U.R.—Alliance Trust Co. v. H.ill, D.C. 
Idaho, 11 F.Supp. 668. 

7. U.S.—Brine v. Hartford F. Ins. 
Co., 111., 96 U.S. 627, 21 L Ed. 8,58. 

Taliaferro v. Alexaiulei', C.C.A. 
N C., 80 F.2d 172—American Mine 
Equipment Co. v. Illinoi.s Coal Cor¬ 
poration, C.C.A.Ill., 01 F.2d r»07, 
certiorari denied Illinois Coal Cor¬ 
poration V. American Mine Equii)- 
ment (’o., 50 S.Ct. 29, 280 U.S. 572, 
74 L.Ed. 624. 

42 C.J. p 165 note 91 [a], p 353 notes 

11 , 12 . 

8 . U.S.—In re Buchner, D.C.Ill., 202 
F. 979, affirmed 205 F. 454, 123 C. 
C.A. 522. 

9. Coaditional sale .vendor and mort¬ 
gagee of premises 

U.S.—Ritchey v. Southern Gem Coal 
Corporation, D.C.Ill., 12 F.2d 605. 

landlord and mortgagee of premises 

U.S.—J. T. Fargason Co. v. Furst, 
C.C.A.Ark., 287 F. 306. 

9.50 U.S.—Wilson v. Wilson, D.C. 

Mass., 128 F.Supp. 88. 
legitimation of children 
U.S.—Pfeifer v. Wright, C.C.A.Okl., 
41 F.2d 464, 73 A.L.R. 932, certio¬ 
rari denied 51 S.Ct. 181, 282 U.S. 
89C, 75 L.Ed. 789—Louie Wah You 
V. Nagle. C.C.A.Cal., 27 P.2d 673. 
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marital relations,divorce and alimony,affcctions.^^ Married women^s rights and rem¬ 
and property and separation agreements.^^.B State edies,!^ the capacity of married women to con- 
law has also been applied to actions for breach of tract,acknowledgments by married women, a 
promise to marryi2.io and actions for alienation of 


Whether death or divorce term!, 
aatee relationship by affinity, in the 
absence of children, is a matter of 
local law. 

U.S.—Doster v. U. S., D.C.Ala., 33 F. 
Supp. 23. 

10. U.S.—Beebe v. Moormack Gulf 
Lines, C.C.A.La., 59 F.2d 319, cer¬ 
tiorari denied 53 S.Ct. 22, 287 U.S. 
697. 77 L.Ed. 520. 

Ca.stor V. U. S., D.C Mo., 78 F. 
Supp. 750, affirmed. C.A., 174 F.2d 
481, certiorari denied 70 S.Ct. 45, 
338 U.S. 836, 94 L.Ed. 511, rehear¬ 
ing denied 70 S.Ct. 245. 338 U.S. 
901. 94 L.Ed 555. 

Validity of uarriaere 
U.S.—Meister v. Moore, Pa., 96 U.S. 
76. 24 Tw.Ed. 826. 

Castor V. U. S., C.A.Mo., 174 P. 
2d 4 81, certiorari denied 70 S.Ct. 
45. 338 U.S. 836, 94 L.Ed. 511, re¬ 
hearing denied 70 S.Ct 245. 338 U. 
S. 901, 94 L.Ed. 555—Great North¬ 
ern R Co. V. Johnson, N.D., 254 P. 
683, 166 C.C.A. 181. 

D.C.—IT. S. V. Warner, D.C., 84 F. 
Supp. 607, affirmed 187 F.2d 213, 
88 U.S.App.D.C. 150—Snyder v. 
Buck. D.C.. 76 F.Supp. 902. vacated 
on other grounds 179 F.2d 466. 85 

U. S.AppD.C. 428, affirmed 71 S.Ct. 
93, 340 U.S. 15, 96 L.Ed. 15. 

Ooxumon-law xuarriag'e 
U.S.—Franzen v. E. I. Du Pont De 
Nemours & Co., (^C.A.N.J., 146 F. 
2d 837—Live Stock Nat Bank of 
Chi«-ago V. U. S., C.C.A.Ill., 106 F. 
2d 240, 

Branch v. U. S., D.C.Ok]., 83 F. 
Supp. 641. 

11. U.S.—Metropolitan Life Ins. Co. 

V. Richard.son, D.C.La., 27 F'.Supp. 
791, appeal dismissed, C.C.A., Rich¬ 
ardson V. Metropolitan Life Ins. 
Co., 109 F.2d 339. 

12. U.S.—^Whitney v. Whitney Ele¬ 
vator & Warehouse Co., C.C.N.Y., 
180 F. 187, affirmed 183 F. 678, 106 
C.C.A. 28. certiorari denied 31 S.Ct. 
472, 219 U.S. 688, 66 L.Ed. 348. 

AffraameiLt for support in lisu of ali- 
mony 

Whether husband was subject to 
tax on income payable to wife for 
life under trust created by husband 
pursuant to written agreement In 
contemplation of divorce, which 
agreement was incorporated in hus¬ 
band’s Michigan divorce decree, de¬ 
pended on whether, under Michigan 
law, husband had fully and Anally 
discharged his obligation to his di¬ 
vorced wife, and not on whether the 
agreement was one for the payment 
of alimony or for the settlement of, 


property rights between husband and 
wife. 

U.S.—Thomp.son v. Kavanagh, D.C. 

Mich., 36 F.Supp. 263. 

Status of parties and property after 
divorce 

Whether the marital obligation of 
a hu.sband to support his wife can 
be discharged depimds on state law, 
and for purposes other than those of 
the federal income tax local law de¬ 
termines the status of the parties and 
thf*ir property after a decree dissolv¬ 
ing the marriage. 

U.S.—Helvering v. Fuller, 60 S.Ct. 

784, 310 U.S. 69. 84 L.Ed. 1082. 
Iiiability of husbaad's executor 

Illinois law applied to divorced 
wife’s action against her deceased 
divorced husband's executor, a na- 
tionai bank doing business in Rhode 
Island, to determine executor’s lia¬ 
bility for alimony, under Illinois di¬ 
vorce decree, after husband’s death. 
U.S.—Luce V. Providence Union Nat. 

Bank, D.C.R.I., 122 F.Supp. 21, af- 

Armed, C.A., 217 F.2d 648. 

Bemarried wife 

In diversity of citizenship action 
to recover alimony due under Illinois 
divorce decree, brought by wife who 
had remarried in Nevada but obtained 
annulment of such remarriage in 
New York, Illinois law as to hus¬ 
band’s liability governed federal 
court’s decision. 

U.S—Sutton V. Leib, Ill., 72 S.Ct. 

398, 342 U.S. 402. 96 L.Ed. 448, re¬ 
hearing denied 72 S.Ct. 674, 343 U. 

S. 921, 96 L.Ed. 1334. 

Ahseuce of state decision 

Where question presented to fed¬ 
eral court a.s to whether, under South 
Carolina statute giving to father and 
mother equal rights in custody of 
minor children, father of minor son 
could maintain action against the 
mother of son for damages for forci¬ 
bly removing son from the state and 
detaining him in another state had 
never been passed on by South Caro¬ 
lina court, it was the duty of fed¬ 
eral court to determine the question 
in the light of the pertinent statu¬ 
tory law and analogous decisions, if 
any, together with the decisions of 
other states, and the federal court's 
own idea of reason and principle and 
public policy. 

U.S.—Simmons v. Simmons, D.C.S.C., 

41 F.Supp. 646. 

Nsosssitlss fantlshsd child 

Where husband abandoned wife and 
child in California and later ob¬ 
tained a Missouri divorce decree 
which did not provide for child sup¬ 
port, the wife's right to recover for 
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necessities furnished child was con¬ 
trolled by law of Missouri where 
suit was brought. 

U.S.—Luntsford v. Luntsford, D.C. 
Mo., 117 F.Supp. 8. 

12.5 U.S.—Parrish v. Kaska, C.A. 
Okl., 204 F.2d 461—Friedmann v. 
C. I. R., C.C.A.7, 146 F.2d 694, cer¬ 
tiorari denied 65 S.Ct. 914, 324 U. 
S. 865, 89 L.Ed. 1421. 

In re Alcorn, D.C.Cal., 162 F. 
Supp. 206. 

12.10 U.S.—O'Connor v. Johnson, D. 

C.N.Y., 74 F.Supp. 370. 

Ibocal public policy 

New York statute prohibiting ac¬ 
tions for breach of marriage prom¬ 
ise as matter of public policy pre¬ 
vented plaintiff from obtaining relief 
in federal court in New York on 
transitory cause, arising in North 
Carolina, where plaintiff resided, for 
breach of marriage promise, since 
federal court was bound to apply the 
New York law. 

U.S.—O’Connor v. Johnson, supra. 

13. Xiaw of what stats governs 

New York statute barring actions 
for alienation of affections would pre¬ 
vent bringing of such an action in 
federal district court in New York, 
if action was governed by laws of 
New York, but does not prevent 
bringing of such an action In the fed¬ 
eral court in New York, if the wrong¬ 
ful acts of defendant were commit¬ 
ted in New Jersey. 

U.S.—Wawrzin v. Rosenberg, D.C.N. 
Y., 12 F.Supp. 548. 

14. U.S.—Gaillard v. Boynton, C.C. 
A.N.H., 70 F.2d 552. 

Wells Pargc) Bank & Union Trust 
Co. V. Titus, D.C.Tex., 41 F.Supp. 
171. 

15. U.S.—'Wells Fargo Bank & Un¬ 
ion Trust Co. V. Titus, supra. 

First Nat. Bank of Chicago v. 
Mitchell, C.C.Conn., 84 P. 90, af- 
Armed 21 S.Ct. 418, 180 U.S. 471, 45 
L.Ed. 627. 

16. U.S.—Gillespie v. Pocahontas 
Coal & Coke Co., W.Va., 163 F. 992, 
91 C.C.A. 494, certiorari denied 29 
S.Ct. 700, 214 U.S. 619, 63 L.Ed. 
1066—Berry v. Northwestern & P. 
Hypotheek Bank, Idaho, 93 F. 44, 
36 C.C.A. 186. 

Xacottsistsat dsolslo&s of starts oourt 

Notwithstanding its earlier con¬ 
trary decision, federal court will fol¬ 
low state court's decision that state 
statute did not validate married 
woman's conveyance, invalid because 
of defective acknowledgment. 

U.S.—Andrus v. Hutchinson, C.C.A. 
Tex., 17 F.2d 472, certiorari denied 



§§ 189(11)-189(12) FEDERAL COURTS 


wife's separate property,community property,^® 
estates held jointly by husband and wife or by the 
entirety,the interest of a surviving spouse,^® and 
dower^i have likewise been held to be subjects of 
state law. 

§ 189(12).-Mines and Minerals 

Where no federal queetlona are Involved, the federal 


86 C.J.S. 

courts have applied state laws and decisions relating to 
mines and minerals. 

The federal courts have applied state laws and 
the decisions of state courts relating to mines and 
minerals,22 the construction of a conveyance of min¬ 
ing property,23 mining rights,^^ the implied covenant 
of a grantee of coal underlying certain lands to 
sustain the surface,^® contracts relating to mining,^® 
whether a writing relating to the sale of a vein of 


47 S.Ct. 770, 274 U.S. 761, 71 L.Ed. 
1339. 

17. U.S.—Woodall v. Commissioner 
of Internal Revenue. C.C.A., 105 F. 
2d 474, certiorari denied 60 S.Ct. 
467, 309 U.S. 655, 84 Lr.Ed. 1004. 

18. IT.S.—Langr’s Estate v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
97 F.2d 867. 

Great Am. Indem. Co. of N. Y. 
V. Garrison, D.C.Wash., 75 F.Supp. 
811. 

Blum v. Warden, D.C.Cal., 270 
F. 309, affirmed, C.C.A., Wardell v. 
Blum. 276 F. 226, certiorari denied 
42 S.Ct. 271, 258 U.S. 617, 66 L.Ed. 
793. 

Vatore of wlf6*8 liLtsrsst la oonunn- 
aity 

U.S.—Gillis V. Welch, C.C.A.Cal., 80 
F.2d 165, certiorari denied 56 S.Ct. 
668, 297 U.S. 722, 80 L.Ed. 1006— 
Talcott V. U. S., C.C.A.Cal.. 23 F.2d 
897, certiorari denied 48 S.Ct. 601, 
277 U.S. 604, 72 L.Ed. 1011. 

19. U.S.—Fox V. Rothensies, C.C.A. 
Pa., 115 F.2d 42—-U. S. v. Provi¬ 
dent Trust Co. of Pennsylvania, C. 
C.A.Pa., 35 F.2d 339, followed in 
Commissioner of Internal Revenue 
V. Girard, 35 F.2d 343, reversed on 
other grrounds Tyler v. U. S., 50 S. 
Ct. 356, 281 U.S. 497, 74 L.Ed. 991, 
69 A.L.R. 758. 

In re Brown, D.C.Ky., 60 F.2d 
269. 

Effect of divorce 

U.S.—-Haas v. Haas, D.C.Del., 165 F. 
Supp. 701. 

Whether stock was held hy dece- 
deat, his wife, aad danghter, as ten¬ 
ants in common or as Joint tenants 
with rights of survivorship, for es¬ 
tate taxation purposes, the law of 
the states where the instruments of 
transfer under which the parties ob¬ 
tained title were executed was con¬ 
trolling. 

U.S.—Page v. Hoxie, C.C.A.R.I.. 104 
F.2d 918. 

20. U.S.—^Allen v. Henggeler, C.C.A. 
Neb., 32 F.2d 69, certiorari denied 
Hengeller v. Allen, 50 S.Ct. 40, 280 
U.S. 694, 74 L.Ed. 642. 

Waite v. U. S., D.C.Mo., 29 P.2d 
149, reversed on other grounds, C. 
C.A., U. S. V. Waite. 38 F.2d 667, 


certiorari denied Waite v. U. S., 60 
S.Ct. 157, 280 U.S. 608, 74 L.Ed. 
651—Munroe v. U. S., D.C.Neb., 10 
P.2d 230, error dismissed 47 S.Ct. 
337, 273 U.S. 775, 71 L.Ed. 886— 
Randolph v. Craig, D.C.Tenn., 267 
F. 993. 

21. U.S.—Taliaferro v. Alexander, C. 
C.A.N.C., 80 F.2d 172. 

Black V. Elkhorn Min. Co., C.C. 
Mont., 47 F. 600, affirmed 62 F. 859, 
3 C.C.A. 312, affirmed 16 S.Ct. 1101, 
163 U.S. 445, 41 L.Ed. 221. 

Mayer v. Reinecke, D.C.IIL, 28 F. 
Supp. 334. 

Belsase or relingnishment 

U.S.—Wilson V. Robin.son, C.C.A.N.Y., 
83 F.2d 397, certiorari dismissed 
Robinson v. Wilson, 67 S.Ct. 757, 
299 U.S. 616, 81 L.Ed. 455—Schu- 
ette V. Bowers, C.C.A.N.Y., 40 P.2d 
208. 

22. U.S.—Carter Oil Co. v. McQuigg, 
C.C.A.Ill., 112 P.2d 275—Porter- 
Wadi cy Lumber Co. v. Bailey, C.C. 
A.La., 110 F.2d 974, followed in C. 
C.A., Porter-Wadley Lumber Co. v. 
Pruitt, 110 P.2d 976, certiorari de¬ 
nied Portcr-Wadlcy Lumber Co. v. 
Pruitt, 61 S.Ct. 48, 311 U.S. 680, 86 
L.Ed. 438, certiorari denied Porter- 
W’^adley Lumber Co. v. Bailey, 61 
S.Ct. 48, 311 U.S. 680, 86 L.Ed. 438. 

New York State Natural Gas 
Corp. V. Swan-Finch Gas Develop¬ 
ment Corp., D.C.Pa., 173 F.Supp. 
184—Proctor v. Sagamore Big 
Game Club, D.C.Pa., 166 F.Supp. 
465—Dierks Lumber & Coal Co. v. 
Meyer, D.C.Ark., 86 F.Supp. 167. 
Quality of laudowher’a Intereat in 
oil and gas resouross is determinable 
under state laws. 

U.S.—^Marrs v. City of Oxford, D.C. 
Kan., 24 P.2d 641, certiorari denied 
Ramsey v. City of Oxford, 60 S.Ct. 
24, 280 U.S. 663, 74 L.Ed. 617, and 
Marrs v. City of Oxford, 60 S.Ct. 
29, 280 U.S. 673, 74 L.Ed. 625. 
Fsrmit to sell waste oil 
In suit brought in Texas federal 
court involving question of plain¬ 
tiff’s right to a tender or permit from 
railroad commission of Texas au¬ 
thorizing him to sell waste oil then 
in storage, circuit court of appeals 
was obliged to follow latest decision 
of supreme court of Texas. 

U.S.—Terrell v. Gary, C.C.A.Tex., 98 
F.2d 14. 


Absence of state decision 

Where case Involving construction 
of deed containing reservation of oil 
and gas royalties arose under Illi¬ 
nois law and there was no Illinois 
decision squarely passing on the 
question involved, the circuit court 
of appeals might turn to the deci¬ 
sions of other jurisdictions for guid¬ 
ance. 

U.S.—^Vandenbark v. Busiek, C.C A. 
Ill., 126 P.2d 893. 

23. U.S.—East Central Eureka Min. 
Co. v. Central Eureka Min. Co., 
Cal., 27 S.Ct. 258, 204 U S. 266, 61 
L.Ed. 476. 

Title acquired by grantor after con- 
veyauce 

Under Comp.L. Utah 1917 S 4879, 
providing that title acquired by a 
grantor after a conveyance by him 
in fee simple inures to his grantee, 
as well as by estoppel, a grantor of 
mining claims by the number and 
name given in their surveys, which 
contained plats designating their 
boundaries and area, was precluded 
from claiming any part of the 
ground so designated as included in 
an older claim, which he afterwards 
acquired. 

U.S.—Chicago, Wilmington & Frank¬ 
lin Coal Co. v. Herr, C.C.A.Ill., 127 
P.2d 1010, certiorari denied Howell 
v. Chicago, Wilmington & Frank¬ 
lin Coal Co., 63 S.Ct. 74, 317 U.S. 
669, 87 L.Ed. 638—Wall v. Utah 
Copper Co., C.C.A.Utah, 277 F. 66. 
Waiver of right to rescind deed 
U.S.—Knoshaugh v. Pollman, D.C.N. 
D., 148 F.Supp. 16, affirmed, C.A.. 
246 F.2d 271. 

24. U.S.—New York State Natural 
Gas Corp. v. Swan-Finch Gas De^ 
velopment Corp., D.C.Pa., 173 F. 
Supp. 184. 

Marquette Cement Min. Co. v. 
Oglesby Coal Co., D.C.Ill., 263 F. 
107. 

26 C.J. p 840 note 11. 

26. U.S.—Kuhn v. Fairmont Coal 
Co., 30 S.Ct. 140, 216 U.S. 349, 64 
L.Ed. 228. 

Kuhn V. Fairmont Coal Co., C.C. 
W.Va., 162 F. 1013, affirmed 179 
F. 191, 102 C.C.A. 457, 66 W.Va. 
711, appendix. 

26. U.S.—Butler v. Davies, C.C.A. 
Colo., 109 F.2d 88. 
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coal was an option or a contract of sale,27 mining | leases, 28 and oil and gas leases.28 


27. U.S.—Pretts v. Shriver, C.C.W. 
Va., 181 F. 279. 

28. U.S.—Evangelical Lutheran 

Church V. Stanolind Oil & Gaa 
Co., C.A.N.D., 251 F.2d 412—Poster 
V. Elk Fork Oil & Gas Co., W.Va., 
90 P. 178, 32 C.C.A. 660. 

Bond V. Jack.son County Coal Co., 
D.C.Ky., 106 P.Supp. 247. 

Construction and effect 

U.S.—Evangelical Lutheran Church 

V. Stanolind Oil & Gas Co., C.A.N. 
D., 251 P.2d 412—Rocky Mountain 
Fuel Co. V. Albion Realty & Securi¬ 
ties Co., C.C.A.Colo., 70 P.2d 212— 
Foster v. Elk Fork Oil & Gas Co., 

W. Va., 90 F. 178, 32 C.C.A. 560. 
Patterson v Alabama Vermicu- 

lite Corp., D.C.S.C., 149 P.Supp. 548. 

Coal mining leases 

U.S.—Rocky Mountain Fuel Co. v. 
Albion Realty & Securities Co., C. 
C.A.Colo, 70 F.2d 212—Hendon v. 
De Bardcleben Coal Corporation, C. 
C.A.Ala., 30 F.2d 686. 

Bale of mineral lease without permit 

Where broker without a permit en¬ 
tered into agreement in Texas to sell 
mineral lease on Louisiana land and 
sold such lease in Texas in violation 
of Texas law prohibiting sale of se¬ 
curities by dealer or agent without 
a permit, as a matter of “comity,” 
United States district court for Lou¬ 
isiana would not enforce brokerage 
agreement made contrary to public 
policy of Texas by permitting recov¬ 
ery of commission. 

U.S.—Lack V. Borsum, D.C.La., 44 P. 
Supp. 47. 

29. U.S.—Honolulu Oil Corp. v. Ken¬ 
nedy, C.A.Cal., 251 F.2d 421—Low- 
dermilk v. Ohio Oil Co., C.A.Ind., 
203 F.2d 399, certiorari denied 74 
S.Ct. 38, 346 U.S. 822, 98 L.Ed. 348 
—^White V. Union Producing Co., C. 
C.A.Miss., 140 F.2d 176—Hutchin¬ 
son V. McCue, C.C.A.W.Va., 101 F.2d 
111, certiorari denied 60 S.t't. 75, 
308 U.S. 564, 84 L.Ed. 473, and Mc¬ 
Cue V. Hutchinson, 60 S.Ct. 75, 308 

U. S. 564, 84 L.Ed. 473—Eppenauer 

V. Ohio Oil Co., C.C.A.Tex., 98 F.2d 
524, certiorari denied 59 S.Ct. 461, 
306 U.S. 632, 83 L.Ed. 1034. rehear¬ 
ing denied 59 S.Ct. 581, 306 U.S. 
668, 83 L.Ed. 1062—Compton v. 
Ohio Oil Co., C.C.A.Te*., 98 P.2d 
524, certiorari denied 59 S.Ct. 462, 
306 U.S. 632, 83 L.Ed. 1034—Laug- 
harn v. Bank of America Nat. 
Trust & Savings Ass’n, C.C.A.Cal., 
88 P.2d 551, certiorari denied 67 S. 
Ct. 920. 301 U.S. 699, 81 L.Ed. 1354 

_Harrell v. United Carbon Co., C. 

C A.La.. 62 P.2d 790—Smith v. Guf¬ 
fey, Ill.. 202 P. 106, 120 C.C.A. 436, 
reversed on other grounds 36 S.Ct. 
626, 532, 237 U.S. 101, 120, 69 L. 
Ed. 856, 866. 


Schock V. Gilpin, D.C.Ill., 160 P. 
Supp. 471, affirmed, C.A., 266 F.2d 
912—Bllleaud Planters, Inc. v. Un¬ 
ion Oil Co. of Cal., D.C.La., 144 P. 
Supp. 664, affirmed, C.A., 245 F.2d 
14—Joyce v. Wyant, D.C.Mich., 105 
P.Supp. 979, affirmed, C.A., 202 P. 
2d 863—Phillips Petroleum Co. v. 
Curtis, D.C.Okl., 86 P.Supp. 399, af¬ 
firmed C.A., 182 P.2d 122. 

Chisholm V. Creek & Indiana De¬ 
velopment Co., D.C.Okl., 273 P. 689, 
affirmed, C.C.A., Sperry Oil & Gas 
Co. V. Chisholm, 282 P. 93, affirmed 
in part and reversed in part on 
other grounds 44 S.Ct. 372, 264 U. 
S. 488, 68 L.Ed. 803. 

▲grsamsut to execute oil and gas 
lease on real estate is governed by 
state laws. 

U.S.—Ladd v. Foster Inv. Co., D.C. 
Kan., 26 F.2d 698. 

Lease as conveyaace of interest la 
laad 

U.S.—Morrow v. Scofield, C.C.A.Tex., 
116 P.2d 17, certiorari denied 61 S. 
Ct. 961, 313 U.S. 573, 85 L.Ed. 1531 
—Oil Products Corporation of Mis¬ 
sissippi V. Conner, C.C.A.Miss., 83 
P.2d 986. 

Kister Oil Development Corpora¬ 
tion V. Young, D.C.Ky., 27 F.2d 433. 

▼aUdity of lease 

(1) The validity of oil and gas 
leases is a Question of local law. 
U.S.—Maier v. Continental Oil Co., 

C.C.A.lnd., 120 P.2d 237, certiorari 
denied 62 S.Ct. 101, 314 U.S. 662, 
86 L.Ed. 523—Lyon v. Union Gas 
& Oil Co., C.C.A.Ky., 281 P. 674. 
25 C.J. p 840 note 10. 

(2) Whether agreement for exten¬ 
sion of oil and gas lease by guardian 
of minor is valid is question of local 
state law. 

U.S.—Clayton v. Tlbbens, C.C.A.Okl., 
298 P. 18. 

Coastruotioa aad effect of lease 

U.S.—Midstates Oil Corp. v. Waller, 

C. A.La., 207 P.2d 127. 

Hemler v. Union Producing Co., 

D. C.La., 40 P.Supp. 824—Nabors v. 
Texas Co., D.C.La., 28 P.Supp. 694 
—Clovis V. Carson Oil & Gas Co., 
D.C.Mich., 11 P.Supp. 797, appeal 
dismissed, C.C.A., 86 P.2d 996. 

25 C.J. p 840 notes 8, 9. 

Becordiag as notice 

Whether recordation of plaintiff's 
co-lessor's agreement with respect to 
an undivided interest in Mississippi 
oil land, if the agreement was valid, 
was constructive notice to plaintiff's 
subsequent grantees, presented a 
question of state law. 

U.S.—^White V. Union Producing Co., 
C.C.A.Miss., 140 P.2d 176. 

OanoeUation olause 

(1) Where lease covering Montana 
oil well provided that it would con¬ 
tinue for five years and as long 
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thereafter as oil was produced, 
whether lessor was entitled to can¬ 
cellation of lease for temporary ces¬ 
sation of production due to lack of 
market and storage facilities was 
controlled by Montana law. 

U.S.—Stimson v. Tarrant, C.C.A. 
Mont., 132 P.2d 363, certiorari de¬ 
nied 63 S.Ct. 1164, 319 U.S. 761, 87 
L.Ed. 1706. 

(2) In action by lessors in federal 
district court in Oklahoma for can¬ 
cellation of oil and gas lease given 
on realty located in Oklahoma on 
ground that lessees had failed to dil¬ 
igently develop and operate leased 
premises, court was bound by Okla¬ 
homa rule concerning duties of a 
lessee under implied covenant to dil¬ 
igently explore, develop, and produce 
oil and gas. 

U.S.—Gregg v. Harper-Turner Oil 
Co., C.A.Okl., 199 P.2d 1. 

Abandonment of lease 

U.S.—Carter Oil Co. v. Mitchell, C. 
C.A.Okl., 100 F.2d 946. 

Approval of leaee made by guardian 

Federal courts will follow the rul¬ 
ings of the Oklahoma supreme court, 
establishing the principle that the 
county courts, by virtue of Const, 
art. VII §5 12, 13, have power to ap¬ 
prove an oil and gas lease made by a 
guardian of his ward's land as one 
not derived from the statute provid¬ 
ing for the sale of such ward’s real 
property, particularly where that 
holding had been induced by the rec¬ 
ognized usage and approval of the 
courts and the secretary of the in¬ 
terior, and under which a multitude 
of investments had been made and 
large property interests had arisen. 
U.S.—Tibbens v. Clayton, D.C.Okl., 
288 F. 393, affirmed, C.C.A., Clay¬ 
ton V. Tibbens, 298 F. 18. 

Accretions under oil lease of riparian 
land 

Federal courts are bound by state 
court’s decision as to whether oil 
lease of riparian land In state car¬ 
ries accretions. 

U.S.—Thurlow v. Waite-Philllps Co., 
C.C.A.Kan., 22 P.2d 781, certiorari 
denied 49 S.Ct. 8, 278 U.S. 698, 73 
L.Ed. 528. 

Bights accrued prior to state deci- 
Sion 

In suit to cancel oil lease, highest 
state court’s decision as to construc¬ 
tion of oil lease in case decided after 
lease in suit was entered into, al¬ 
though persuasive, was not binding 
on federal court. 

U.S.—Mid-Continent Petroleum Cor¬ 
poration V. Sauder, C.C.A.Kan., 67 
P.2d 9, reversed on other grounds 
64 S.Ct. 671, 292 U.S. 272, 78 L.Ed. 
1256. 93 A.L.R. 454, rehearing de¬ 
nied 64 S.Ct. 866. 292 U.S. 613, 78 
L.Ed. 1473. 



§ 189(13) FEDERAL COURTS 

§ 189(13).-Waters and Water¬ 

courses 

State laws and decisions with respect to waters and 
watercourses have been applied by the federal courts. 

The federal courts have applied state laws and 
decisions with respect to waters and watercourses, 


36 C.J.S. 

the rights of riparian owners,31 the navigability of 
rivers,32 the title to the beds of navigable rivers, 33 
the right or interest of abutting owners in the waters 
of navigable streams,34 the rights in a wharf built 
by an owner of shore land into navigable waters as 
an extension of the shore and a part of the real es¬ 
tate of the shore owner,36 grants36 and water con- 


Boitrlctod IndlAn laadi 

U.S.—Boren v. Burg'ess, D.C.Okl., 97 
P.Supp. 1019. 

Ooiivorsio& 

On accounting in Oklahoma federal 
court as to damages flowing from 
conversion of oil, controlling legal 
principles were those established by 
Oklahoma decisions. 

U.S.—Carter Oil Co. v. McCasland, C. 
A.Okl., 190 P.2d 887, certiorari de¬ 
nied 72 S.Ct. 113, 342 U.S. 870, 96 
L.Ed. 664, rehearing denied 72 S. 
Ct. 231, 342 U.S. 899, 96 L.Ed. 673. 

30. U.S.—American Title & Trust 
Co. V. Gulf Refining Co., C.C.A.N. 
Y., 72 P.2d 248, certiorari denied 
66 S.Ct. 107, 293 U.S. 502, 79 L.Ed. 
686—Holbrook Irr. Dist. v. Arkan¬ 
sas Valley Sugar Beet & Irrigated 
Land Co., C.C.A.Colo., 54 F.2d 840. 

McHenry v. Ford Motor Co., D.C. 
Mich., 146 P.Supp. 896—Rank v. 
Krug, D.C.Del., 142 P.Supp. 1. 

Natiirs of procooding 

Under Utah law, an action for gen¬ 
eral determination of water rights is 
a judicial and not a merely adminis¬ 
trative proceeding, and the federal 
courts should accept the view of 
highest Utah court in construing the 
Utah statute with respect to such 
Question. 

U.S.—In re Green River Drainage 
Area, D.C.Utah, 147 P.Supp. 127. 

ZU case lavolvlag Water Bights 
Baw of Nebraska, duty of federal 
court is simply to ascertain the ex¬ 
isting law of the state as accurately 
as the court is able, and to apply it 
as the court finds it to be. The fact 
that there has been no challenging 
expression on the part of the legis¬ 
lature or courts of Nebraska during 
the twenty-one years that have 
elapsed since decision of circuit 
court of appeals regarding right of 
appropriator, under Nebraska law, to 
recapture seepage waters under an 
irrigation project or canal, indicated 
a recognition and acceptance of the 
correctness of that determination 
and in the absence of anything cre¬ 
ating a doubt in the mind of the cir¬ 
cuit court of appeals regarding the 
correctness of such determination, 
the circuit court of appeals would 
follow that decision. 

U.S.—U. S. V. Tilley, C.C.A.Neb., 124 
P.2d 850, certiorari denied 62 S.Ct. 
1281, 316 U.S. 691, 86 L.Ed. 1762. 

In dstarmliilng affaot aad scopa of 
statutory daoraas adjudicating water 


rights, statutes and pertinent deci¬ 
sions of particular state must be fol¬ 
lowed and given all possible recog¬ 
nition. 

U.S.—Holbrook Irr. Dist. v. Arkansas 
Valley Sugar Beet & Irrigated 
Land Co., D.C.Colo., 42 P.2d 541. 

Baproduotioa oost of water oompany 
property 

In computing reproduction cost of 
property of California water compa¬ 
ny as of date property was acquired 
for purpose of computing profit de¬ 
rived from sale of property for in¬ 
come tax purposes, the district court 
must look to the law of California 
for guidance. 

U.S.—East Bay Water Co. v. Mc¬ 
Laughlin, D.C.Cal., 24 P.Supp. 222, 
appeal dismissed, C.C.A., McLaugh¬ 
lin v. East Bay Water Co., 104 F. 
2d 1016. 

lujnry caused by blastiug 

In action by property owner for 
damages on account of depreciation 
in value of farm owned by her in 
Pennsylvania because of diminution 
of water in spring thereon as result 
of blasting operations conducted by 
defendants on neighboring property, 
Pennsylvania law controls. 

U.S.—Richard v. Kaufman, D.C.Pa., 
47 P.Supp. 337. 

31. U.S.—U. S. V. Tilley, C.C.A.Neb.. 

124 P''.2d 850. certiorari denied 

Scott V. U. S., 62 S.Ct. 1281, 316 U. 
S. 691, 86 L.Ed. 1762—Du Pont 

Rayon Co. v. Richmond Industries, 

C. r.A.Va., 86 F.2d 981—Sun Co. v. 
Gibson, C.C.A.Tex., 295 P. 118. 

Ne-Bo-Shone Ass’n v. Hogarth, 

D. C.Mich., 7 P.Supp. 885, affirmed, 

C. C.A.. 81 F.2d 70. 

Bellah v. Phoenix Utilities Co., 

D. C.Kan., 7 P.2d 406. 

D.C.—U. S. V. Groen, D.C., 72 P.Supp. 
713. 

Obstruction of fish 

U.S.—Hampton v. North Carolina 
Pulp Co., D.C.N.C., 49 P.Supp. 625, 
reversed on other grounds, C.C.A., 
139 F.2d 840. 

Accretion and erosion 

(1) Each state determines for it¬ 
self questions relating to loss of land 
by erosion, submerging, or avulsion, 
and questions concerning acquisition 
of land by accretion. 

U.S.—Herron v. Choctaw and Chick¬ 
asaw Nations, C.A.Okl., 228 F.2d 
830. 

(2) Rights of Mississippi land 
owners to accretions must be deter¬ 
mined under Mississippi law. 
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I U.S.—Anderson-Tully Co. v. Tingle, 
C.C.A.Miss., 166 F.2d 224, certiorari 
denied 69 S.Ct. 36. 335 U.S. 816, 93 
L.Ed. 371. 

State decision entitled to respect 

Judgment of state’s highest court 
that legislative modification of ripar¬ 
ian rights was necessary to efCe<*tu- 
ate legislative purpose of promoting 
economic welfare of state’s inhabit¬ 
ants was entitled to great respect as 
evidence of reasonableness and ne¬ 
cessity of such interference with 
private rights, with re.spect to con¬ 
stitutionality of legislation. 

U.S.—Callfornia-Oregon Power Co. v. 
Beaver Portland Cement Co., C.C.A. 
Or., 73 F.2d 555, affirmed 55 S.Ct. 
725, 295 U.S. 142, 79 L Ed. 1356. 

32. U.S.—State of South Carolina ex 
rel. Maybank v. South Carolina 
Electric & Gas Co., D.C.S.C., 41 P. 
Supp. 111. 

Where litigation is between pri. 
▼ate parties, local law rcRarding nav¬ 
igability controls. 

U.S.—Shore v. Shell Petroleum Cor¬ 
poration, D.C.Kan., 65 F.2d 696. af¬ 
firmed, C.C.A., 60 P.2d 1, certiorari 
denied 53 S.Ct. 118, 287 U.S. 656, 77 
L.Ed. 566. 

33. U.S.—Port of Seattle v. Oregon 
& W. H. Co., Wash. 41 S.Ct. 237, 
256 U.S. 66, 65 L.Pld. 500—Archer 
V. Greenville Sand & Gravel Co., 
Miss., 34 S.Ct. 567, 233 U.S. 60, 58 
L.Ed. 850. 

Barr v. Spalding, D.C.Ky., 46 P. 
2d 798. 

Power of state to convey free from 
regulation 

Pow'er of state to convey to pri¬ 
vate persons title to land under navi¬ 
gable waters free from sub.seuucnt 
regulatory control of water over 
land and land itself is a state ques¬ 
tion which federal courts are required 
to determine from law of state as 
it was when grants were executed, 
and from decisions of state courts. 
U.S.—Beard’s Erie Basin v. People 
of New York, C.C.A.N.Y., 142 P.2d 
487. 

34. U.S.—Port of Seattle v. Oregon 
& W. R. Co., Wash., 41 S.Ct. 237, 
265 U.S. 66, 65 L.Ed. 600. 

35. U.S.—The Golden Rod, D.C.Me., 
197 P. 830, affirmed 208 P. 24, 125 
C.C.A. 322. 

36. Diversion of water to uses not 
specified 

U.S.—Holyoke Water Power Co. v. 



FEDERAL COURTS §§ 189(13)-189(14) 


36 C.J.S. 

tracts,37 liability for injury to land from surface 
waters,38 pollution of waters,39 and torts committed 
■on navigable waters of the United States within 
the state.49 

§ 189(14).-Wills; Decedents’ Es¬ 

tates 

The settlement and distribution of decedents’ estates, 


and the right to succeed to the ownership of realty and 
personalty, are peculiarly matters of state law. 

The settlement and distribution of decedents' es¬ 
tates, and the right to succeed to the ownership 
of realty and personalty, are peculiarly matters of 
state law.‘*9'59 Accordingly, the federal courts have 
applied state laws and decisions in the matter of 
wills,and their validity42 and construction.43 


American Writing Paper Co., C.C. 
A.Mass., 90 F.2d 509. 

37 . U.S.—In re Cortaro Water Co., 
D.C.Ariz., 3 P.Supp. 257. 

38 . U.S—McKee v. Producers’ & 
Refiners' Corporation, C.C.A.Okl., 
46 K2d 36. 

Sandstrum v. Missouri Pac. R. 
Co., D.C.Kan., 39 F.2d 165. 

39 . U.S.—Mosby v. Manhattan Oil 
Co.. C.C.A.Mo., 62 F.2d 364. 77 A. 
L.R. 1099, certiorari denied Man¬ 
hattan Oil Co. V. Mosby, .52 S.Ct. 
131. 284 U.S. 677, 76 U.Fd. 572. 

EIIi.^on V. Rayonier Inc., D.C. 
Wash., 156 F.Supp. 214. 
lAterference with flshiiig' hnsiiieBS 
Where juri.sdiction of federal dis¬ 
trict court was invoked because of 
diversity of citizenship of parties, 
Question whether riparian owner 
could maintain action to recover 
damage.s for interference with fish¬ 
ing business by pollution of waters 
of navigable stream was determin¬ 
able by state law. 

N.C.—Hampton v. North Carolina 
Pulp Co., 27 S.E.2d 538, 223 N.C. 
535. 

Navigable river 

An action for damages and for In¬ 
junctive and other relief against de¬ 
fendants’ discharging of refuse ma¬ 
terials into navigable river on which 
plaintiff was lower riparian owner 
was governed, as to substantive mat¬ 
ters involved, by law of state where¬ 
in matters in controversy occurred. 
U.S.—John B. Kelly, Inc., v, Lehigh 
Nav. Coal Co., C.C.A.Pa., 151 F.2d 
743, certiorari denied 66 S.Ct. 630, 
327 U.S. 779, 90 L.Bd. 1007. 

40 . U.S—The Bart Tully, Tenn., 261 
F. 856, 164 C.C.A. 73. 

25 C.J. p 828 note 29 [a]. 

40.50 U.S.—Harris v. Zion Sav. 
Bank & Trust Co.. Utah, 63 S.Ct. 
354, 317 U.S. 447, 87 L.Ed. 390, re¬ 
hearing denied 63 S.Ct. 659, 318 U. 
S. 799, 87 L.Ed. 1163. 

41 . TT.S.—Parker v. MacBryde, C.C. 
A.Md., 132 F.2d 932, certiorari de¬ 
nied 63 S.Ct. 859. 318 U.S. 779. 87 
LEd 1147 and MacBryde v. Da- 
vidge, 63 S.Ct. 869, 318 U.S. 779, 87 
L.Ed. 1147—Ardenghi v. Helvering, 
C.C.A.. 100 F,2d 406, certiorari de¬ 
nied Ardenghi v. Commissioner of 
Internal Revenue, 69 S.Ct. 793, 307 
U.S. 622, 83 L.Ed. 1501 —Fernan- 


I dez V. Andrade, C.C.A.Hawaii, 69 
F.2d 681. 

25 C.J. p 858 note 55. 

Bight to make testamentary dleposi- 
tion 

U.S.—Lyeth v. Hoey. N.Y.. 59 S.Ct. 
155, 305 U.S. 188, 83 L.Ed. 119, 119 
A.L.R. 410. 

Beaonoiation of Interest 

Whether renunciation by insolvent 
heir of his interest in estate of an 
intestate is effective as against heir’s 
creditors is a question of state law. 
U.S.—Mllens v. Bostian, C.C.A.Mo., 
139 F.2d 282. 

Joint will 

U.S.—Scofield v. Bethea, C.A.Tex., 170 
F.2d 934, certiorari denied 69 S.Ct. 
811, 336 U.S. 944, 93 L.Ed. 1101. 
Mutual and reciprocal wills 
U.S.—McCabe v. Bagby, C.A.Mlch., 
186 F.2d 646. 

42 . U.S.—Lyeth v. Hoey, N.Y., 59 S. 
Ct. 156, 305 U.S. 188, 83 L.Ed. 119, 
119 A.L.R. 410. 

Barker v. Eastman, C.C.N.H., 192 
P. 659, affirmed 206 F. 865, 124 C.C. 
A. 525. 

Foreign Mission Board of South¬ 
ern Baptist Convention v. Gaines, 
D.C.S.C., 42 F.Supp. 86. 

43 . U.S.—Lyeth v. Hoey, N.Y., 59 S. 
Ct. 166, 306 U.S. 188, 83 L.Ed. 119, 
119 A.L.R. 410. 

De Korwin v. First Nat. Bank 
of Chicago, C.A.I11., 179 F.2d 347, 
certiorari denied Pratt v. De Kor¬ 
win, 70 S.Ct. 1025, 339 U.S. 982, 94 
L.Ed. 1386, 70 S.Ct. 1026, two cases, 
339 U.S. 982, 94 L.Ed. 1386, De Kor¬ 
win V. First Nat. Bank of Chica¬ 
go. 70 S.Ct. 1028. 339 U.S. 982, 94 
L.Ed. 1386, and Koch v. De Korwin, 
70 S.Ct. 1028, 339 U.S. 982, 94 L. 
Ed. 1386—Scofield v. Bethea, C.A. 
Tex., 170 F.2d 934, certiorari de¬ 
nied 69 S.Ct. 811, 336 U.S. 944, 93 
L.Ed. 1101—Doty v. C. I. R., C.C.A., 
118 F.2d 503—Parker v. MacBryde, 
C.C.A.Md., 132 F.2d 932, certiorari 
denied MacBryde v. Parker, 63 S.Ct. 
859, 318 U.S. 779, 87 L.Ed. 1147, 
and MacBryde v. Davldge, 63 S.Ct. 
869, 318 U.S. 779, 87 L.Ed. 1147— 
Gammons v. Hassett, C.C.A.Mass., 
121 F.2d 229—Board of Directors 
of St. Francis Levee Dist. v. 
Brown, C.C.A.Ark., 90 F.2d 686— 
Smith V. Sweetser, C.C.A.Ind., 19 
F.2d 974—Sutherland v. Selling. 
C.C.A.Or., 16 F.2d 865, certiorari 
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denied E. Henry Wemme Co. v. 
Selling, 47 S.Ct. 475, 273 U.S. 760, 
71 L.Ed. 878. 

Commerce Trust Co. v. U. S., D.C. 
Mo., 167 F.Supp. 643—Gordon v. U. 
S., D.C.Mo., 163 F.Supp. 542—Gibran 
V. Alfred A. Knopf, Inc., D.C.N.Y., 
153 P.Supp. 854—Brownell v. Ed¬ 
munds. D.C.Va., 110 F.Supp. 828, 
affirmed, C.A., 209 P.2d 349—How¬ 
ell V, Deady, D.C.Or., 48 P.Supp. 104 
—King V. Richardson, D.C.N.C., 46 
F.Supp. 610, affirmed in part and 
reversed in part on other grounds 
136 F.2d 849, certiorari denied 64 
S.Ct. 91. 320 U.S. 777, 88 L.Ed. 466 
—Flanigan v. Security-First Nat. 
Bank of Los Angeles, D.C.Cal., 41 
F.Supp. 77. 

Fidelity & Columbia Trust Co. v. 
Lucas, D.C.Ky., 62 P.2d 298, re¬ 
versed on other grounds, C.C.A., 66 
F.2d 116—Methodist Episcopal 
Church of U. S. of America v. Wal¬ 
ters. D.C.Mo., 60 F.2d 416—Hid¬ 
den v. Durey, D.C.N.Y., 34 P.2d 174. 
25 C.J. p 840 note 97, p 841 note 29, 
p 858 note 55. 

Whether interest vested or eontin. 
gent 

U.S.—Crews v. Oven, C.C.A.Okl., 159 
F.2d 780, certiorari denied 67 S.Ct. 
1520, 331 U.S. 836, 91 L.Ed. 18'19 
—Reynolds v. Commissioner of In¬ 
ternal Revenue, C.C.A., 114 F.2d 
804, reversed on other grounds 61 
S.Ct. 971, 313 U.S. 428. 86 L.Ed. 
1438, 134 A.L.R. 1155—Fidelity & 
Columbia Trust Co. v. Commission¬ 
er of Internal Revenue, C.C.A., 90 
P.2d 219, certiorari denied Fidelity 
& Columbia Trust Co. v. Helver¬ 
ing, 58 S.Ct. 44, first case, 302 U.S. 
723, 82 L.Ed. 658, rehearing denied 
58 S.Ct. 136, 302 U.S. 776, 82 L.Ed. 
601—In re Martin, C.C.A.Tenn., 47 
F.2d 498. 

Power of appointment 

(1) Questions as to nature of a 
power of appointment and as to prop¬ 
erty passing by exercise of power 
were to be answered by applying law 
of state of domicile of donor of pow¬ 
er and the state wherein property 
subject to its exercise was situate. 
U.S.—Legg’s Estate v. Commission¬ 
er of Internal Revenue, C.C.A., 114 
F.2d 760. 

(2) State law governs as to the 
validity of the exercise of a power 
of appointment. 

U.S.—Parker v. MacBryde, C.C.A.Md 



§189(14) FEDERAL COURTS 86 C.J.S, 

State laws and decisions have also been applied in In addition, state laws and decisions have been 
the matter of legacics^^ and devises,testdinentary followed with respect to descent and distribution,^® 
trusts,^® and the probate and contest of wills.^^ the administration of estates,^® claims against the 


132 F.2d 982, certiorari denied 68 S. 
Ct. 869, 318 U.S. 779, 87 L.Bd. 1147 
and MacBryde v. Davldg:e, 63 S.Ct. 
869, 818 U.S. 779, 87 U.Ed. 1147. 

(3) The validity and sufilciency of 
the execution of a power of appoint¬ 
ment created by will, as to personal¬ 
ty, are to be determined generally by 
law of domicile of donor of power 
and, with respect to realty, by law 
of place where realty is situate, and 
application of such rule is not affect¬ 
ed by fact that a question of federal 
taxation is ultimately involved, since 
while circuit court of appeals looks 
to federal decisions as authoritative 
in interpreting federal statute im¬ 
posing tax, the court looks to law 
of state as laid down by state courts 
in determining whether there has 
been such a transfer of property as 
is subject to tax under that interpre¬ 
tation. 

U.S.—Legg’s Estate v. Commission¬ 
er of Internal Revenue, supra. 

(4) The law of Pennsylvania gov¬ 
erned the question of title in case 
involving question whether property, 
bequeathed by a donee in exercise of 
a general power of appointment to 
the same persons in lesser estates 
who would have taken the property in 
its entirety under donor’s will in de¬ 
fault of appointment, passed in virtue 
of exercise of power within statute 
requiring value of property to be in¬ 
cluded in donee’s gross estate for as¬ 
certaining property subject to federal 
estate tax, where both donor and do¬ 
nee were residents of Pennsylvania. 
U.S.—^Rothensles v. Pidellty-Phlladel- 

phia Trust Co., C.C.A.Pa., 112 F.2d 
768. 

Chrsat weight attached to state deel- 

SlOILS 

Where meaning of terms frequent¬ 
ly used in wills has been repeatedly 
decided by highest court of state or 
territory local to testator or trustor, 
such decisions should be given great 
weight in cases reviewable by feder¬ 
al court. 

U.S.—O’Neil V. Dreier, C.C.A.Hawali, 
61 F.2d 698. 

rollowiag dcclsioiiB rendarad prior 
to tastator’s daath 

In construing a will, decisions ren¬ 
dered prior to the death of the testa¬ 
tor will be followed rather than sub¬ 
sequent decisions. 

U.S.—Wells V. Brown, Kan., 256 F. 
852, 167 C.C.A. 180. 

44. U.S.—^Nashville Trust Co. v. C. 
I. R., C.C.A., 136 F.2d 148—Sharpe 
V. Commissioner of Internal Reve¬ 
nue, C.C.A., 107 F.2d 13, certiorari 
denied 60 S.Ct. 691, 809 U.S. 666, 84 
L..Ed, 1013. 


Oo&stmotioa, paymaat, and satlsfac- 
tloa of legacy 

U.S.—Hoxle v. Page, D.C.R.I., 23 F. 
Supp. 905, affirmed, C.C.A., 104 F.2d 
918. 

45. U.S.—^Fidelity & Columbia Trust 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 90 F.2d 219, cer¬ 
tiorari denied Fidelity & Columbia 
Trust Co. V. Helvering, 68 S.Ct. 44, 
first case, 302 U.S. 723, 82 L.Ed. 568, 
rehearing denied 58 S.Ct. 136, 302 
U.S. 776, 82 UEd. 601. 

26 C.J. p 840 note 97. 

46. U.S.—Plunkett v. Commissioner 
of Internal Revenue, C.C.A., 118 F. 
2d 644—Commissioner of Internal 
Revenue v. Dean, C.C.A., 102 F.2d 
699—Long v. Rike, C.C.A.Ill., 60 
P.2d 124, certiorari denied 62 S.Ct. 
36, 284 U.S. 667, 76 L.Ed. 657, 81 
A.L.R. 521. 

Sewell v. U. S., Ct.Cl., 19 F.2d 
657. 

Proctor V. White, D.C.Mass., 28 
F.Supp. 161. 

Irwin V. Swlnney, D.C.Mo., 44 P. 
2d 172, affirmed, C.C.A., Gassett v. 
Swlnney, 63 P.2d 772, certiorari 
denied 52 S.Ct. 497, 286 U.S. 646, 76 
L.Ed. 1282. 

25 C.J. p 858 note 56 [c]. 

Yiolatloa of mlc against perpetuities 

U.S.—Blackhurst v, Johnson, C.C.A. 
Mo., 72 F.2d 644. 

Investments 

(1) The decision of the highest 
court of Pennsylvania on question 
whether Pennsylvania testamentary 
trustees could Invest trust funds in 
corporate securities was binding on 
circuit court of appeals. 

U.S.—Mitchell v. Ottlnger, C.C.A.Pa., 
106 F.2d 334, certiorari denied 60 
S.Ct. 121, 308 U.S. 691, 84 L.Ed. 
495. 

(2) Beneficiaries’ suit, in federal 
court against national bank located 
in Wisconsin to recover allegedly 
improper Investments by bank as 
trustee under Wisconsin resident’s 
will, was governed by Wisconsin law. 
U.S.—U. S. Nat. Bank & Trust Co. of 

Kenosha, Wis., v. Sullivan, C.C.A. 
Wis., 69 F.2d 412. 

Oharltahls trasts 

U.S.—Gossett V. Swlnney, C.C.A.Mo., 
63 P.2d 772, certiorari denied Gos¬ 
sett V. Swinney, 62 S.Ct. 497, 286 
U.S. 646, 76 L.Ed. 1282. 

Long V. Union Trust Co., D.C. 
Ind., 272 F. 699, affirmed, C.C.A., 
280 P. 686. 

Bpaadthrlft trusts 

U.S.—Blair V. Commissioner of In¬ 
ternal Revenue, 57 S.Ct. 330, 300 U. 
S. 5, 81 L.Ed. 466. 
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Jones V. Harrison, C.C.A.Mo., 7 P. 
2d 461, certiorari denied Jones v. 
Ready, 46 S.Ct. 361, 270 U.S. 652, 
70 L.Ed. 781. 

King V. U. S., D.C.Mass., 12 P. 
Supp. 614, affirmed, C.C.A., 84 F. 
2d 166. 

Absenos of stats decision 

Where validity and construction of 
spendthrift trust depend on law of 
state in which there is no controlling 
statute or reported court decision, 
the law of such state must be deter¬ 
mined from the rule in other juris¬ 
dictions and any decisions in the 
state concerning matters of a rele¬ 
vant nature. 

U.S.—Schwager v. Schwager, C.C.A. 
Wis., 109 F.2d 754. 

47 . U.S.—In re Armlstead’s Estate, 
D.C.Miss., 4 F.Supp. 606. 

Hidden v. Durey, D.C.N.Y., 34 
F.2d 171. 

Compromises of will contests 

U.S.—Smith V. Commissioner of In¬ 
ternal Revenue, C.C.A., 78 F.2d 

897. 

48 . U.S.—Pufahl v. Parks’ Estate, 
Ill., 67 S.Ct. 161, 299 U.S. 217, 81 L. 
Ed. 133. 

Jackson v. Harris, C.C.A.Okl., 43 
P.2d 613—Pickens v. Merriam, C.C. 
A.Cal., 274 P. 1, certiorari denied 
42 S.Ct. 168, 267 U.S. 656, 66 L.Ed. 
419. 

Lewis V. Rothensies, D.C.Pa., 46 
F.Supp. 706, affirmed, C.C.A., 138 
F.2d 129—Flanigan v. Security- 
First Nat. Bank of Los Angeles, 
D.C.Cal., 41 F.Supp. 77—In re 
Klein, D.C.Minn., 9 F.Supp. 57. 

25 C.J. p 840 note 96, p 868 note 66. 
Persons entitled to inherit 

U.S.—Lyeth v. Hoey, N.Y., 59 S.Ct. 
165, 305 U.S. 188, 83 L.Ed. 119, 119 
A.L.R. 410. 

O’Quain v. U. S., C.C.A.La., 31 F. 
2d 756. 

26 C.J. p 840 note 96 [b]. 

Bight to sneoeed to decedent's prop¬ 
erty is regulated by state law. 

U.S.—C. I, R. V. Crawford’s Estate, 
C.C.A.3, 139 P.2d 616. 

49 . U.S.—Salyer v. Consolidation 
Coal Co.. Ky., 246 F. 794, 169 C.C. 
A. 96, certiorari denied 38 S.Ct. 
345, 246 U.S. 669. 62 L.Ed. 931. 

Young v. Moore, D.C.Mich., 127 
F.Supp. 265—^U. S. v. Security-First 
Nat. Bank of Los Angeles, D.C. 
Cal., 30 F.Supp. 113, appeal dis¬ 
missed, C.C.A., Security-First Nat. 
Bank of Los Angeles v. U. S., 113 
P.2d 491—Pflster v. Johnson, D.C. 
Okl., 13 F.Supp. 662. 

Orth v. Mehlhouse^ D.C.Minn., 
86 F.2d 367. 
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estate of a decedent,and the right of a foreign 
executor or administrator to sue in the state or dis- 
trict.51 

§ 189(15).-Private Corporations; 

Banking 

The federal courts have followed state laws and de> 


clelons with respect to private corporations, banking, and 
stockholders. 

State laws and decisions have been followed by 
the federal courts when they relate to the existence, 
rights, powers, duties, and liabilities of private cor¬ 
poration s^ 2 or to the rights, powers, duties and 


Costs of oduiiilstratioa 

U.S.—Safe Deposit & Trust Co. of 
Baltimore v. Tait, D.C.Md., 64 P.2d 
383. 

rollowiag assets into hands of die- 
trlbntee 

U.S.—Hart V. Burke, D.C.Pa., 25 F. 
Supp. 945, affirmed, C.C.A., 108 F. 
2d 82. 

Bepresentatlon of estate by esecn- 
tors after distribution 

Question whether executors con¬ 
tinued to represent estate for pur¬ 
pose of assessment and payment of 
federal estate tax after distribution 
of property in pursuance of final de¬ 
cree of distribution, where executors 
had not been discharged, must be 
determined by state law. 

U.S.—Neustadter v. U. S., C.C.A.Cal., 
90 F.2d 34. 

Suits against personal representative 

(1) Question as to whether execu¬ 
tor is .suable after executor has been 
discharged and estate distributed is 
one of local law, which, once it is as¬ 
certained, must be accepted as con¬ 
trolling by federal courts. 

U.S.—Hulburd v. Commissioner of 
Internal Revenue, 66 S.Ct. 197, 296 
U.S. 300, 80 L.Ed. 242, 

(2) In federal court sitting In New 
York, local statute providing that 
no action for personal Injuries caused 
by deceased shall be brought against 
his personal representatives must be 
given effect attributed to it by New 
York court of appeals as though 
state court’s decision were literally 
incorporated into statute. 

U.S.—Dougherty v. Gutensteln, D.C. 
N.Y., 10 F.Supp. 782. 

(3) The rights of a foreign credi¬ 
tor against the personal representa¬ 
tives of decedent are determined by 
the local law. 

Xj.s.—Schurmeier v. Connecticut Mut. 
L., Ins. Co., Minn., 171 F. 1, 96 C.C. 
A. 107, certiorari dismissed 31 S. 
Ct. 470, 219 U.S. 586, 66 L.Ed. 347. 

(4) Complaint In action for an ac¬ 
counting against administrator de 
bonis non with will annexed, admin¬ 
istrator’s sureties, and others was to 
be read in the light of the laws of 
Massachusetts under which bond was 
given in order to understand its pur¬ 
port. 

XJ.S.—^Ellls V. Stevens, D.C.Mass., S7 
F.Supp. 488. 

(6) Whether foreign executrix was 
BUbject to suit in federal court in 


Virginia was to be determined under 
the law as laid down by Virginia 
court. 

U.S.—Sylvanla Industrial Corp. v. 
Lilienfeld’s Estate, C.C.A.Va., 182 
F.2d 887, 146 A.L.R. 612. 

ProoeedlAg to raanova executor 
U.S.—<aOldman v. Kaplan, C.A.Va., 
170 F.2d 603. 

Ownership of property 
U.S.—Carbondale Nat. Bank v. Brown, 
D.C.Ill., 66 F.Supp. 634. 

50. U.S.—Zuckerman v. McCulley, C. 
A.Mo., 170 F.2d 1016. 

Johnson v. Gamer, D.C.Nev., 233 
F. 756. 

Xfouresident same as local creditor 

Nonresident seeking in federal 
court to establish claim against es¬ 
tate of decedent is in no better or 
different position than a local credi¬ 
tor attempting to establish such 
claim in the state courts. 

U.S.—Zuckerman v. McCulley, C.A. 
Mo., 170 F.2d 1016. 

51. U.S.—Brownson v. Wallace, C.C. 
N.Y., 4 F.Cas.No.2,042, 4 Blatchf. 
466. 

Becker v. Buder, D.C.Mo., 88 P. 
Supp. 609, motion overruled 88 P. 
Supp. 616, affirmed, C.A., 186 F.2d 
311. 

Ibaws of state in which federal court 
sits control 

U.S.—Wallan v. Rankin, C.A.Cal., 173 
P.2d 488—Cooper v. American Air¬ 
lines, C.C.A.N.Y., 149 F.2d 365, 162 
A.L.R. 318, 

Power of administrator to settle 
claim 

Whether administrator, suing for 
damages for intestate’s death under 
Federal Employers’ Liability Act, re¬ 
quires permission of court which ap* 
pointed him, as well as that of court 
in which action is pending, to make 
compromise settlement thereof, de¬ 
pends on law of state under author¬ 
ity of which administrator is acting. 
U.S.—^Haidacker v. Central R. Co. of 
New Jersey, D.C.N.Y., 62 F.Supp. 
713. 

52. U.S.—Miller v. Wahyou, C.A. 
Nev., 236 P.2d 612—Maxwell v. 
Enterprise Wall Paper Mfg. Co., 
C.C.A.Pa., 131 P.2d 400—Schram v. 
Smith, C.C.A.Ariz., 97 F.2d 662— 
Rudolph Wurlitzer Co. v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
81 P.2d 971, certiorari denied 66 
S.Ct. 940, 298 U.S. 676, 80 L.Ed. 
1397—^Wurlltxer Grand Plano Co. 
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V. Commissioner of Internal Reve¬ 
nue, C.C.A., 81 F.2d 971, certiorari 
denied 56 S.Ct. 941, 298 XT.S. 676, 
80 L.Ed. 1397—Prudential Ins. Co. 
of America v. Liberdar Holding 
Corporation, C.C.A.N.Y., 72 P.2d 395 
—Kelley v. West Braddock Bridge 
Co., C.C.A.Pa., 273 F. 163, certio¬ 
rari denied 42 S.Ct. 62, 257 U.S. 
641. 66 L.Ed. 411. 

Steckler v. Pennroad Corporation, 
D.C.Pa., 44 F.Supp. 800, affirmed, 
C.C.A., 136 F.2d 197, certiorari de¬ 
nied 64 S.Ct. 64. 320 U.S. 757, 88 
L.Ed. 461—In re Duncan & Goodell 
Co., D.C.Mass., 15 F.Supp. 560—In 
re Bankers Trust Co. of Detroit, D. 
C.Mioh., 15 F.Supp. 21. 

Simms Oil Co. v. Wolfe, D.C.La., 
3 F.2d 36, reversed on other 
grounds, C.C.A., 6 F.2d 604. 

Syracuse Broadcasting Corp. v. 
Newhouse, D.C.N.Y., 14 F.R.D. 168. 
D.C.—Air Traffic & Service Corp. v. 
Fay, 196 F.2d 40. 90 U.S.App.D.C. 
319. 

25 C.J. p 829 note 34 [a], p 854 note 
87. 

Assets of corporation 

U.S.—Petition of Stuart, C.C.A.Ohio, 
272 F. 938. 

Ultra .vires acts 

U.S.—Barker v. Ralston Purina Co., 
C.C.A.Ind., 45 F.2d 929, certiorari 
denied 52 S.Ct. 7, 284 U.S. 619. 76 
L.Ed. 628—Hummel v. Warren 
Steel Casting Co., C.C.A.Mo., 6 F. 
2d 451. 

In re Bankers Trust Co. of De¬ 
troit, D.C.Mich., 16 F.Supp. 21. 

25 C.J. p 854 note 87 [c], [d]. 

Disregard of corporate Action 

U.S.—Imperial Paper & Color Corpo¬ 
ration v. Sampsell, C.C.A.Cal., 114 
F.2d 49, reversed on other grounds 
61 S.Ct. 904, 313 U.S. 216, 86 L.Ed. 
1293, rehearing denied 61 S.Ct. 1107, 
313 U.S. 600, 86 L.Ed. 1662—In re 
Sterling, C.C.A.Cal., 97 F.2d 606, 
certiorari denied Laugharn v. Bern¬ 
stein, 59 S.Ct. 93, 305 U.S. 629. 83 
L.Ed. 403. 

7or anthorltativs Interpretation of 
Oenezal Corporation Daw federal 
court relies on decisions of state 
courts. 

U.S.—In re Mississippi Valley Util¬ 
ities Corporation, D.C.Del., 2 F. 
Supp. 995. 

Consolidation or merger 

(1) Whether a new corporation is 
formed by a consolidation or merger 
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and officers and ] directors.®^ State law also applies as to corporate 


liabilities of their stockholders, 

under the laws of the state is a ques¬ 
tion of state law. 

D.C.—^Alabama Power Co. v. Mc- 
Ninch, 94 F.2d 601. 68 App.D.C. 
132. 

(2) In action by preferred stock- 
Jholder to prevent merger of Dela¬ 
ware corporation, federal court was 
called on simply to interpret law of 
Delaware. 

U.S.—Hottensteln v. York Ice Ma¬ 
chinery Corp., C.C.A.Del., 136 F.2d 
944. 

(3) In a diversity case to set aside 
a merger of two Delaware compa¬ 
nies. Delaware Law controls. 

U.S.—Schwartz v. The Olympic, Inc.. 
D.C.Del., 74 F.Supp. 800. 

(4) In a diversity case tried in 
federal court in Delaware involving 
rights of preferred stockholders of 
Delaware corporation on a merger 
with a subsidiary Delaware corpora¬ 
tion. both trial court and circuit 
court of appeals were required to fol¬ 
low Delaware law. 

U.S.—Langfelder v. Universal Labo¬ 
ratories. C.C.A.Del., 163 F.2d 804. 

Pnblic policy 

Where charter provision of Dela¬ 
ware corporation is challenged as vici- 
lative of public policy, function of 
district court is to determine wheth¬ 
er Delaware regards its public pol¬ 
icy violated by such provision, and 
not whether charter violates some 
general public policy. 

U.S.—Piccard v. Sperry Corp., D.C. 
N.Y., 48 F.Supp. 465, affirmed 152 
F.2d 462, certiorari denied 66 S.Ct. 
1024, 328 U.S. 845, 90 L.Ed. 1619. 
Ziftw of stato of laoorporatioii 

In stockholders’ derivative action 
involving foreign corporation, a court 
will ordinarily apply the law of the 
state of incorporation. 

D.C.—Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., C.A., 193 F.2d 666. 

Parsat corporation; fldneiary duty 

(1) Where jurisdiction of class ac¬ 
tion by minority stockholder of Ken¬ 
tucky subsidiary against Delaware 
parent corporation for fraud was 
based on diversity of citizenship and 
jurisdictional amount, the conflict-of- 
laws rule of Delaware required the 
district court of Delaware to refer to 
Kentucky law to determine extent 
and nature of relationships between 
subsidiary and stockholder, corporate 
officer, or director and stockholder 
and between stockholders inter sese. 
U.S.—Zahn v. Transamerica Corp., 

C.C.A.Del., 162 F.2d 36, 172 A.L.R. 
495. 

(2) Where class action was brought 
by minority stockholder of Kentucky 
subsidiary against Delaware parent 
corporation to recover damages for 
fraud, the law of Kentucky deter¬ 


mined the existence of fiduciary duty, 
or the lack of it, between parent cor¬ 
poration and the minority stockhold¬ 
ers, and the law of Delaware deter¬ 
mined the extent of breach of fidu¬ 
ciary duty, if any. 

U.S.—^Zahn v. Transamerica Corp., 
supra. 

53. U.S.—Arizona Western Ins. Co. 
V. L. L. Constantin & Co., C.A.N.J., 
247 F.2d 388, certiorari denied 78 
S.Ct. 332. 366 U.S. 905, 2 L.Ed.2d 
260—Feldman v. Pennroad Corp., 

C. C.A.Del., 165 F.2d 773, certiorari 
denied 67 S.Ct. 621, 329 U.S. 808, 
91 L.Ed. 690—Maxwell v. Enter¬ 
prise Wall Paper Mfg. Co., C.C.A. 
Pa.. 3 31 F.2d 400—May v. Mid¬ 
west Refining Co., C.C.A.Me., 121 
F.2d 431, certiorari denied 62 S.Ct. 
129. 314 U.S. 668, 86 L.Ed. 534. 

Clifton Park Manor, Section One 
V. Mason, D.C.Del., 137 F.Supp. 324 
—^W^’cckler v. Valley City Mill. Co., 

D. C.Mich., 93 F.Supp. 444, affirmed. 

C. A., 188 F.2d 367—U. S. v. Ascher, 

D. C.Cal., 49 F.Supp. 257—Squire v. 
Levan. D.C.Pa., 32 F.Supp. 437—May 
V. Midwest Refining Co., D.C.Me., 
26 F.Supp. 560. 

D.C.—Harman v. Himes, 77 F.2d 376, 
64 App.D.C. 252. 

26 C.J. p 865 note 88. 

IblablUty of devisoo of deceased 
stockholder 

U.S,—Tobin v. Hymers, C.C.A.Nev., 
99 F.2d 740. 

KlablUty of estate of deceased stock, 
holder 

U.S.—Pufahl v. Parks’ Estate, Ill., 
57 S.Ct. 151, 299 IT.S. 217, 81 L.Ed. 
133. 

Declaration of dividends 

U.S.—^Whittemore v. Continental 
Mills, D.C.Me., 98 F.Supp. 387— 
Guttmann v. Illinois Cent. R. Co., 
D.C.N.Y.. 91 F.Supp. 285, affirmed, 
C.A., 189 F.2d 927, 27 A.L.R.2d 1066, 
certiorari denied 72 S.Ct. 107, 342 
U.S. 867, 96 L.Ed. 662. 

Stock subscriptions 

U.S.—In re Bell Tone Records, D.C. 

N.J., 91 F.Supp. 642. 

Oonstmctlon of charter 

Federal district court in suit in¬ 
volving rights of stockholders of 
Kentucky corporation was bound by 
construction of corporate charter by 
court of appeals of Kentucky. 

U.S.—Speed v. Transamerica Corp., 
C.A.Del., 235 F.2d 369. 

Beceiver 

(1) In a diversity jurisdiction suit, 
Massachusetts state law determines 
whether and under what conditions 
a stockholder has a substantive right 
to have a receiver of his corporation 
appointed. 

U.S.—Heddendorf for Benefit of East 
Boston Co. V. Ooldflne, D.C.Mass.. 
167 F.Supp. 915. 
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I (2) Whether a stockholder or cred- 
I itor of a corporation has a substan¬ 
tive right to have a receiver appoint¬ 
ed in a suit founded on diversity of 
citizenship is to be determined by 
reference to state law. 

U.S.—Ashley v. Keith Oil Corp., D.C. 

Mass., 73 F.Supp. 37. 

Stock rcclassiflcatiou plan 
U.S.—Barrett v. Denver Tramway 
Corp., C.C.A.Del., 146 F.2d 701. 

54. U.S.—Clark & Wilson Lumber 
Co. of Delaware v, McAllister, C. 

C. A.Or., 101 F.2d 709—Rockwood v. 
Foshay, C.C.A.Minn., 66 F.2d 625. 
certiorari denied 64 S.Ct. 440, 291 

U. S. 666, 78 L.Ed. 1057 and 64 S. 
Ct. 441, 291 U.S. 666, 78 L.Ed. 1057. 

Renault v. L. N. Renault & Sons, 

D. C.Pa., 90 F.Supp. 630. reversed 
on other grounds, C.A., 188 F.2d 317 
—Kehaya v. Axton, D.C.N.Y., 32 
F.Supp. 266—St. Louis Car Co. V'. 
J. G. Brill Co., D.C.Pa., 26 F.Supp. 
244, affirmed, C.C.A., J. G. Brill Co. 

V. Meissner, 99 F.2d 999. 
liability of directors as trustees 

to wind up affairs of dissolved cor¬ 
poration. 

U.,S.—Trower v. Stonebraker-Zea 

Live Stock Co., D.C.Okl., 17 F. 
Supp. 687. 

Qualiftcatiotts 

U.S.—Piccard v. Sperry Corp., D.C. 
N.Y., 48 F.Supp. 465, affirmed, C.C. 
A., 152 F.2d 462, certiorari denied 
66 S.Ct. 1024, 328 U.S. 846, 90 L.Ed. 
1619. 

Fiduciary obligation of a director 
and dominant stockholder in Indiana 
corporation would be measured, in 
first instance, by law of Indiana. 

U.S.—Perlman v. Feldmann, C.A. 
Conn., 219 F.2d 173, 60 A.L.R.2d 
1134, certiorari denied Feldmann 
V. Pearlman, 75 S.Ct. 880, 349 U.S. 
952, 99 L.Ed. 1277. 

Necessity of formal action by di¬ 
rectors of a state corporation is not 
a matter of federal law, but of state 
law, and where state law would make 
reference to law of state in which 
corporation was chartered, federal 
courts will refer to law of state of 
incorporation. 

U.S.—Kroese v. General Steel Cast¬ 
ings Corp., C.A.Pa., 179 F.2d 760. 
16 A.L.K.2d 1117, certiorari de¬ 
nied General Steel Castings Corp. 
V. Kroese, 70 S.Ct. 1026, 339 U.S. 
983. 94 L.Ed. 1386. 

Constructive trustee 

In action by Delaware corpora¬ 
tion against director to impose con¬ 
structive trust for benefit of Dela¬ 
ware corporation to extent of profits 
and benefit received by director as 
result of acquisition of financial in¬ 
terest in another corporation with¬ 
out disclosing to Delaware corpora¬ 
tion the opportunity to make such 
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acquisition, Delaware law would be 
applicable. 

U.S.—American Inv. Co. of Ill. v. 
Lichtenstein, D.C.Mo., 134 F.Supp. 
857. 

ProoaadinflT to enjoiii eleotioa 

In a proceeding by stockholder 
temporarily to enjoin election of di¬ 
rectors for the purpose of insuring 
a fair election, brought in the fed¬ 
eral district court of Pennsylvania 
on the sole ground of diversity of 
citizenship where no independent fed¬ 
eral question was involved, the sub¬ 
stantive law, both judicial and stat¬ 
utory, of Pennsylvania in which the 
corporation was located, governed, in 
a determination of whether plaintiff 
was entitled to equitable relief. 

U.S.—Steinberg v. American Bantam 
Car Co., D.C.Pa., 7C F.Supp. 426, ap¬ 
peal dismissed, C.A., 173 F.2d 179. 

55. Status of shares as personal 
property 

U.S.—Jellenik v. Huron Copper-Min. 
Co.. Mich., 20 S.Ct. 559, 177 U.S. 1, 
44 L.Ed. 647. 

Whether stock was true stock or 
an indebtedness on which interest 
was to be paid. 

U.S.—Dayton & Michigan R. Co. v. 
Commissioner of Internal Revenue, 
C.C.A.. 112 F.2d 627. 

Apportionment of stock dividends 
Pennsylvania rule relating to ap¬ 
portionment of stock dividends be¬ 
tween life tenant and remaindermen 
is a rule of property binding on fed¬ 
eral courts. 

U.S.—Pierrepont v. Fidelity-Philadel- 
phia Trust Co., D.C.Pa., 32 F.2d 
608. 

Uniform Stock Transfer Act 

AVhere, at time of transfer of cor¬ 
porate stock as dividend of another 
corporation. Uniform Stock Transfer 
Act had not been adopted in state 
where transfer took place, act was 
not applicable in determining income 
tax deficiency, even though it was in 
force in state of declaring corpora¬ 
tion’s incorporation. 

U.S.—Commissioner of Internal Rev¬ 
enue V. Scatena, C.C.A., 85 F.2d 
729. 

Steps necessary to give trustee ti¬ 
tle to bankrupt’s corporation stock, 

and effect of failure to take them on 
his rights as shareholder, must be-, 
determined by state laws. 

Conn.— Kresel v. Goldberg, 150 A 
693, 111 Conn. 475. 

Tribunal by which decision rendered. 

Judgment of Ohio court of appeals 
holding that demand and refusal 
were essential parts of remainder¬ 
men’s cause of action against corpo¬ 
ration for damages resulting from 
corporation’s transfer of stock to life | 


tenant without limitation, which 
judgment Ohio supreme court had 
refused to review, was state “law” 
required to be applied by federal 
court in action between same parties 
predicated on same cause. 

U.S.—West V. American Telephone & 
Telegraph Co.. Ohio, 61 S.Ct. 179, 
311 U.S. 223. 85 L.Ed. 139, 132 A.L. 
R. 956, mandate conformed to, C. 

C. A., 121 F.2d 142. 

56 . U.S.—In re Mifflinburg Body Co., 

D. C.Pa., 41 F.Supp. 9, reversed on 
other grounds. C.C.A., 127 F.2d 69 
—Dunham v. Omaha & C. B. St. Ry. 
Co., D.C.N.Y., 25 F.Supp. 287, re¬ 
versed on other grounds, C.C.A., 
106 F.2d 1, certiorari denied 60 S. 
Ct. 513, 309 U.S. 661, 84 L.Ed. 1009. 

Guaranteed mortgage bonds 

Decision of highest state court con¬ 
cerning rights and obligations of par¬ 
ties to guaranteed mortgage bonds 
issued by local corporation, concern¬ 
ing trust property located there, was 
binding on federal court. 

U.S.—In re Prudence Co., C.C.A.N.Y.. 
82 F.2d 765. certiorari denied Cal¬ 
laghan v. Marine Midland Trust 
Co. of New York, 66 S.Ct. 957, 298 

U. S. 685, 80 L.Ed. 1406, Callaghan 

V. City Bank Farmers Trust Co., 
66 S.Ct. 968, 298 U.S. 685, 80 L. 
P3d. 1405, Callaghan v. Central Han¬ 
over Bank & Trust Co., 56 S.Ct. 
958. 298 U.S. 685, 80 L.Ed. 1405, 
and Callaghan v. President and 
Directors of Manhattan Co., 66 S. 
Ct. 968, 298 U.S. 685, 80 L.Ed. 1406. 

57 . U.S.—Aiken v. Peabody, C.C.A. 
Ill., 168 F.2d 616—Reconstruction 
Finance Corp. v. Goldberg, C.C.A* 
Ill., 143 F.2d 752. certiorari denied 
65 S.Ct. 117. 323 U.S. 770, 89 L.Ed. 
616, rehearing denied 65 S.Ct. 266, 
323 U.S. 817. 89 L.Ed. 649—Conway 
V. Bonner, C.C.A.Tex., 100 F.2d 786, 
certiorari denied 69 S.Ct. 836, 307 
U.S. 632, 83 L.Ed. 1516. 

Proctor-Gamble Co. v. Warren 
Cotton Oil Co., C.C.Ark., 180 F. 
643. 

What law governs 

AVhere, in action by corporation 
against its president and director for 
violation of fiduciary duty to corpo¬ 
ration with respect to misappropria¬ 
tion of valuable corporate opportu¬ 
nity and of inventory and fixtures, 
court’s Jurisdiction rested on diversity 
if citizenship, applicable law was 
that of Pennsylvania in which corpo¬ 
ration had been incorporated and 
carried on its business and in which 
acts complained of occurred. 

U.S.—Fayes, Inc. v. Kline, D.C.N.Y., 
136 F.Supp. 871. 

58 . U.S.—Reconstruction Finance 

Corp, V, Goldberg, C.C.A.Ill., 143 
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F.2d 762, certiorari denied 65 S.Ct. 
117, 323 U.S. 770, 89 L.Ed. 616, re¬ 
hearing denied 66 S.Ct. 266, 323 
XT.S. 817, 89 L.Ed. 649—Saetre v. 
Chandler. C.C.A.Minn., 57 F.2d 967. 
25 C.J. p 865 note 91. 

69 . U.S.—Lillard v. Lonergan. C.C.A. 
Kan,, 72 F.2d 866, certiorari de¬ 
nied Lonergan v. Lillard, 65 S.Ct. 
147, 293 U.S. 616, 79 L.Ed. 704— 
ATassar Foundry Co. v. AVhiting 
Corporation, C.C.A.Mich., 2 F.2d 
240—In re Munger ATehicle Tire Co., 
N.Y., 159 F. 901, 87 C.C.A. 81. 

Gordon v. Loew’s Inc., D.C.N.J., 
147 F.Supp. 398, affirmed, C.A., 247 
F.2d 451—Wall & Beaver St. Corp. 
v. Munson Line. D.C.Md., 58 F. 
Supp. 101—Signal Gasoline Corp. 
v. U. S.. D.C.Cal., 46 F.Supp. 276 
—State of Missouri ex rel. and to- 
Use of Darr v. A. B. Collins & Co., 
D.C.Mo., 34 F.Supp. 550. 

Action to compel dissolution 

In action in federal district court 
in Ohio by minority stockholder, who 
was a citizen of New York, against 
Ohio corporation, to compel winding 
up of corporation and distribution, 
of assets among stockholders, Ohio 
law was controlling. 

U.S.—Shrage v. Portsmouth Steel 
Corp., C.A.Ohio, 207 F.2d 497. 

Bight to sns 

(1) Under Federal Rules of Civil: 
Procedure, the capacity of a dissolved 
New York corporation to maintain, 
suit for a declaratory judgment was 
to be determined by the law of New 
York. 

U.S.—Display Stage Lighting Co. v. 
Century Lighting, D.C.N.Y., 41 F. 
Supp. 937. 

(2) Whether a dissolved Califor¬ 
nia corporation acting through its 
statutory trustees could maintain ac¬ 
tion in federal district court sitting 
in California must be determined by 
the laws of California. 

U.S.—Signal Gasoline Corp. v. U. S., 
D.C.Cal., 46 F.Supp. 276. 

(3) Question whether a corpora¬ 
tion continues to exist for litigat¬ 
ing purposes is not procedural or 
controlled by rules of court in which 
the litigation is pending, but con¬ 
cerns the fundamental law of the 
corporation enacted by state which 
brought corporation into being. 

U.S.—U. S. V. Line Material Co., C.A. 

Ohio, 202 F.2d 929. 

Beoeiver of dissolved oorporatloa 

Standing of a dissolution receiver 
appointed by the Delaware court of 
chancery to maintain a suit in behalf 
of the dissolved corporation in New 
Jersey would be recognized by a fed¬ 
eral court sitting in the latter state. 
U.S. —^Wachsman v. Tobacco Prod- 
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ucts Corp. of New Jersey, C.C.A. 
N.J., 129 F.2d 815. 

60 . U.S.—Reconstruction Finance 
Corporation v. O’Keefe, C.C.A.N.J., 
98 F.2d 820—Reconstruction Fi¬ 
nance Corporation v. Farmers 
State Bank of San Benito, Tex., C. 
C.A.Tex., 80 F.2d 978. 

A;dams v. Reading Trust Co., D. 
C.Pa., 34 F.Supp. 944, affirmed, C.C. 
A., Dunn V. Reading Trust Co., 121 
F.2d 854. 

Bank oolleotioii code 

The interpretation of the state 
bank collection code by the state 
court will be followed by the federal 
courts. 

U.S.—Marlboro Trust Co. v. Elliott, 
C.C.A.S.C., 86 P.2d 315. 

Bonds of bank officers or employees 
U.S.—First Nat. Bank v. iEtna Cas¬ 
ualty & Surety Co., C.C.A.Pa., 105 
F.2d 339—^Hack v. American Sure¬ 
ty Co. of New York, C.C.A.Ind., 96 
F.2d 939, certiorari denied 59 S.Ct. 
95. 306 U.S. 631, 83 L.Ed. 405. re¬ 
hearing denied 69 S.Ct. 146, 305 U. 
S. 671, 83 L.Ed. 435, certiorari de¬ 
nied American Surety Co. of New 
York V. Hack, 59 S.Ct. 96, 306 U.S. 
631, 83 L.Ed. 405, rehearing denied 
59 S.Ct. 144, 305 U.S. 671, 83 L.Ed. 
435. 

Xndemniflcatioa bond 

In suit begun in state court by na¬ 
tional bank in Kentucky to recover 
on bond indemnifying it for loss due 
to forged or raised checks, Kentucky 
statutes and decisions controlled. 

U.S.—.£tna Casualty & Surety Co. v. 
Phoenix Nat. Bank & Trust Co. of 
Lexington, Ky., 52 S.Ct. 329, 286 U. 
S. 209, 76 L.Ed. 709. 

Beaciaaion of contract for pnrebaae 
of atock 

In action by receiver of national 
banking association situated in Mich¬ 
igan to enforce stockholders’ liabil¬ 
ity, where defendants sought to re¬ 
scind a contract whereby stock in 
question had been acquired, federal 
district court was bound by Michi¬ 
gan decision with respect to causes 
for rescission. 

U.S.—Schram v. Lucking, D.C.Mich., 
31 F.Supp. 749, affirmed, C.C.A., 
Lucking V. Schram, 117 F.2d 160. 
lability of bank*a atockboldera 
U.S.—Bates v. Atlantic Nat. Bank of 
Jacksonville, C.C.A,Fla., 101 F.2d 
278. 

D.C.-~Bergling v. Wardell, 115 F.2d 
948, 73 App.D.C. 61. 

Xdablllty of national bank stock- 
lioldar*8 representative under 12 U.S. 
C.A. S 96 is enforceable only in con¬ 
formity with law of forum govern¬ 
ing recovery of debts of like nature. 


U.S.—I^ufahl V. Parks' Estate, Ill., 
67 S.Ct. 161, 299 U.S. 217, 81 L.Ed. 
138. 

Gillespie v. Schram, C.C.A.Mich., 
108 P.2d 39—Schram v. Poole, C.C. 
A.Cal., 97 P.2d 566. 

Tobin V. Hymers, D.C.Nev., 19 F. 
Supp. 796, affirmed, C.C.A., 99 F.2d 
740. 

Money held in trust by national bank 

The interpretation of no federal 
law, treaty, or constitutional provi¬ 
sion is involved in determination re¬ 
garding whether money is held In 
trust by national bank which was 
hopelessly insolvent, to knowledge of 
its managing officers, at time of de¬ 
posits, with respect to question 
whether determination must be in 
light of federal or state law. 

U.S.—Bryant v. Linn County, D.C.Or., 
27 F.Supp. 662. 

Security for deposit of public money 
in national bank 

(1) The federal courts, in deter¬ 
mining whether a national bank was 
authorized to give security for safe¬ 
keeping of a deposit as “public mon¬ 
ey of a state,” follow interpretation 
given by highest court of state to 
state statutes relating to deposit of 
public funds. 

U.S.—Leslie v. Johnson, D.C.Okl., 24 
F.Supp. 406. 

(2) With respect to right of na¬ 
tional bank to pledge assets securing 
deposits of clerk of state court, 
whether state banks are authorized 
to pledge assets to secure deposits of 
public moneys of political subdivi¬ 
sion under state laws must be deter¬ 
mined by state supreme court. 

U.S.—^Eckerson v. Utter, D.C.Idaho, 

7 F.Supp. 201, affirmed, C.C.A., 78 
F.2d 307. 

Tribunal by wliioh decision rendered 

Judgment of chancery court of 
New Jersey, construing New Jersey 
statute relating to trust deposits in 
banks as not having changed previ¬ 
ous legal requirements of a gift in¬ 
ter vivos or a valid trust, was state 
“law" required to be applied by fed¬ 
eral court, in absence of contrary de¬ 
cision by New Jersey court of errors 
and appeals. 

U.S.—^Fidelity Union Trust Co. v. 
Field. N. J., 61 S.Ct 176, 311 U.S. 
169, 85 L.Ed. 109, rehearing denied 
61 S.Ct 438, 311 U.S. 730, 85 L.Ed. 
475, rehearing denied 62 S.Ct. 118, 
314 U.S. 709, 86 L.Ed. 565. 

Want of actual dsoision by stats 
court 

In determining drawee national 
bank’s liability to drawer for amount 
paid on checks carrying forged in¬ 
dorsements, calculation of numerical 
weight of authority from other juris- 
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dictions would not suffice notwith¬ 
standing there was no binding au¬ 
thority in Oregon on question in¬ 
volved, but district court was re¬ 
quired to give weight to considera¬ 
tions which. Judged from previous 
utterances, would affect the supreme 
court of Oregon, when such court 
dealt with a similar state of facts. 
U.S.—American Surety Co. of New 
York V. Bank of California, D.C.Or., 

44 F.Supp. 81. 

61. Contracts of unquallflsd foreign 
corporation 

U.S.—Metropolitan Life Ins. Co. v. 
Kane, C.C.A.Ind., 117 F.2d 398, 133 
A.L.R. 1163—Midland Linseed 
Products Co. V. Warren Bros. Co., 

C. C.A.Tenn., 46 F.2d 870—Republic 
Creosotlng Co. v. Boldt Const. Co., 
C.C.A.Ohio, 38 F.2d 739. 

Sullivan v. Beck, C.C.Ind., 79 F. 

200 . 

Bight to do business within state 

U.S.—Canadian Pac. Ry. Co. v. Sulli¬ 
van, C.C.A.Mass., 126 F.2d 433, cer¬ 
tiorari denied 62 S.Ct. 1291, 316 U. 
S. 696, 86 L.Ed. 1766—Colbert v. 
Toll, C.C.A.Tenn., 31 F.2d 837. 

25 C.J. p 855 note 93. 

Where state court had not decided 
question whether court could inter¬ 
fere with management of internal af¬ 
fairs of foreign corporation whose 
principal place of business is located 
in Washington, federal district court 
in Washington was free to search for 
answer to question in held of general 
law, 

U.S.—Grismer v. Merger Mines Cor¬ 
poration, D.C.Wash., 43 F.Supp. 
990. 

62 . U.S.—Dexter v, Edmands, C.C. 
Mass., 89 F. 467. 

63. U.S.—Zacher v. Fidelity Trust 
& Safety Vault Co., Ky., 106 F. 593, 

45 C.C.A. 480, certiorari denied 21 
S.Ct. 924. 181 U.S. 621, 45 L.Ed. 
1032. 

B3J6 U.S.—Swanson v. Fraer, Ill., 
77 S.Ct. 1119, 354 U.S. 91. 1 L.Ed. 
2d 1205—Swanson v. Traer, Ill., 77 
S.Ct. 1116, 354 U.S. 114, 1 L.Ed.2d 
1221—Smith v. Sperling, Cal., 77 S. 
Ct. 1112, 354 U.S. 91, 1 L.Ed.2d 
1205—Cohen v. Beneficial Industri¬ 
al Loan Corp., N.J., 69 S.Ct. 1221, 
337 U.S. 541, 93 L.Ed. 1528. 

Carroll v. New York, N. H. & H. 
R. R., D.C.Mass., 141 F.Supp. 456— 
Sheridan v. American Motors Corp., 

D. C.Pa.. 182 F.Supp. 121—Horwitz 
V. Balaban, D.C.N.Y., 112 F.Supp. 
99—^Higgins v. Shenango Pottery 
Co., D.C.Pa., 99 F.Supp. 522—Levi¬ 
tan V. Stout, D.C.Ky., 97 F.Supp. 
106—Steinberg v. Hardy, D.C. 
Conn., 90 F.Supp. 167. 
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Attempt to obtain remedial notion. 

F'ederal district court for Connecti¬ 
cut, having jurisdiction of stockhold¬ 
ers’ derivative action on ground of 
diversity of citizenship, would look 
to law of state of incorporation of 
corporation for whose benefit action 
was brought in determining the ex¬ 
tent to which an effort to obtain re¬ 
medial action by stockholders was a 
prerequisite to maintenance of deriv¬ 
ative action. 

U.S.—Steinberg v. Hardy, supra. 
What law applies 

(1) Where sale of physical assets 
of a Delaware corporation was at¬ 
tacked by certain minority stockhold¬ 
ers, in an action brought In federal 
court sitting in Pennsylvania, in 
view of fact courts of Penn.sylvanla 
would apply Delaware law to deter¬ 
mine whether or not purchase price 
was adetiuate, federal district court 
was also bound to apply Delaware 
law. 

U.S—Gomberg v. Midvale Co., D.C. 
Pa., 157 F.Supp. 132. 

(2) In action in Pennsylvania fed¬ 
eral district court by New York 
plaintiif, as stockholder in Delaware 
corporation, for accounting of prof¬ 
its allegedly diverted from the Del¬ 
aware corporation and its subsidi¬ 
ary, a Maryland corporation, by the 
parent Pennsylvania corporation, 
where transactions complained of 
took place in Pennsylvania, the court 
would appiy the rules of confiict of 
laws of Pi'iinsylvania. 

U.S.—Hirshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 106 P.Supp 
594, affirmed, C.A., 203 F.2d 279, 
certiorari denied 74 S.Ct, 105, 346 
U.S. 866, 98 L.Ed. 37C. 

(3) In double derivative stock¬ 
holders’ action by stockholder of sub¬ 
sidiary corporation for accounting of 
profits allegedly diverted from sub¬ 
sidiary Delaware corporation and its 
subsidiary, a Maryland corporation, 
to parent Pennsylvania corporation, 
the law of Delaware and of Mary¬ 
land, respectively, would govern con¬ 
cerning standard of care, skill, and 
diligence, required of those defend¬ 
ants who were directors of the Dela¬ 
ware and Maryland corporations. 
U.S.—Hirshhorn v. Mine Safety Ap¬ 
pliances Co., supra. 

64. Construction of public utilities 
act 

The construction of the Illinois 
public utilities act by the Illinois 
courts is conclusive on the circuit 
court of appeals. 

U.S.—Texas Co. v. Chicago & Alton 
36 C.J.S.—33 


R. Co., C.C.A.I11., 117 F.2d 210, cer¬ 
tiorari denied Punks Grove Grain 
Co. V. Alton R. Co., 61 S.Ct. 947, 
313 U.S. 570, 85 U.Ed. 1528, rehear¬ 
ing denied 61 S.Ct. 1109, 813 U.S. 
600, 85 L..Ed. 1552. 

Competitive public utility 

In action by Florida corporation 
selling and distributing electricity in 
Mississippi and owning property in 
municipality to enjoin the municipal¬ 
ity from establishing a competitive 
distribution electric system in the 
municipality, law of Mississippi gov¬ 
erned the rights of the parties. 

U.S.—Mississippi Power & Eight Co. 
V. Town of Coldwater, D.C.Miss., 
168 F.Supp. 463. 

Authority of oommlBsion 

(1) The last word on the meaning 
of Texas statute regarding power 
and authority of Texas railroad com¬ 
mission belonged to the supreme 
court of Texas and not to federal 
courts in action to enjoin enforce¬ 
ment of an order of the commission. 
U.S.—Railroad Commission of Texas 

V. Pullman Co., Tex., 61 S.Ct. 643, 
312 U.S. 496, 85 L.Ed. 941. 

(2) Ruling of New York court that 
public service commission had no 
authority to order railroad to oper¬ 
ate canal terminals owned by state, 
which supreme court declined to dis¬ 
turb, will be accepted in federal 
court. 

U.S.—New York Cent. R. Co. v. U. S., 
D.C.N.Y., 13 F.2d 200, reversed on 
other grounds U. S. v. New York 
Cent. R. Co., 47 S.Ct. 130, 272 U.S. 
457, 71 L.Ed. 350. 

(3) Federal court will not enjoin 
enforcement of order of California 
railroad commission, validity of 
which has been sustained by state 
supreme court. 

U.S—Adams v. Decoto, D.C.Cal., 21 
F.3d 221. 

Common carrier as Insurer 

The question whether a common 
carrier in Indiana of a trunk con¬ 
taining valuable Jewelry, uninformed 
of its contents, was an insurer 
against loss thereof, where such loss 
was not due to its negligence, was 
controlled by law of Indiana. 

U.S.—S. Nathan & Co. v. Red Cab, C. 
C.A.Ind., 118 F.2d 864, certiorari de¬ 
nied 62 S.Ct. 82, 314 U.S. 642, 86 
L.Ed, 515. 

Power of emiueut domala 

U.S.—Southern Bell Tel. & Tel. Co. 
V. Southern Precision Pattern 
Works, Inc., C.A.Ala., 251 F.2d 537. 

Rates 

(1) In action by gas company to 
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enjoin cities from interfering with 
putting into effect rates higher than 
those specified in franchises on 
ground that present rates were re¬ 
pugnant to Fourteenth Amendment, 
law of state in which federal court 
sat was controlling except in so far 
as court would be called on to decide 
whether company's property was be¬ 
ing taken in violation of Fourteenth 
Amendment. 

U.S.—^Kansas-Nebraska Natural Gas 
Co. V. City of St. Edward, Neb., D. 
C.Neb., 135 F.Supp. 629. 

(2) Nebraska law governed ques¬ 
tion whether gas company, which 
operated in cities under franchises 
designed and requested by company, 
was estopped to seek increase in 
rates. 

U.S.—Kansas-Nebraska Natural Gas 
Co. V. City of St. Edward, Neb., D. 

C. Neb., 134 F.Supp. 809, cause re¬ 
manded on other grounds, C.A., 234 
F.2d 436. 

65. U.S.—Frost v. Railroad Commis¬ 
sion of State of California, Cal., 46 
S.Ct. 606, 271 U.S. 683, 70 L.Ed. 
1101, 47 A.L.R. 467. 

Ohio Transport, Inc. v. Public 
Utilities Commission of Ohio, C.A. 
Ohio, 243 F.2d 636. 

West Virginia Motor Truck 
Ass’n V. Public Service Commis¬ 
sion of W. Va., D.C.W.Va., 123 P. 
Supp. 206, affirmed 76 S.Ct. 125, 348 

U. S. 881, 99 L.Ed. 693—Northern 
Pac. Ry. Co. v. Baker, D.C.Wash., 3 
F.Supp. 1. 

Cannonball Transp. Co. v. Ameri¬ 
can Stages, D.C.Ohio, 53 P.2d 1051 
—City of Philadelphia ex rel. Furey 

V. Philadelphia Rapid Transit Co., 

D. C.Pa., 27 F.2d 439, appeal dis¬ 
missed 49 S.Ct. 6, 278 U.S. 660, 73 
L.Ed. 568. 

25 C.J. p 855 note 4. 

66. Status of railroad polloemen 
The decisions of the supreme court 

of New Jersey that railroad police¬ 
men, commissioned by the governor 
pursuant to P.L.N.J.1904 p 328 { 4, 
although selected and paid by the 
railroad companies, were “public offi¬ 
cers,” and not agents of the compa¬ 
nies, when performing their duties as 
peace officers, are controlling, and 
require a directed verdict for defend¬ 
ant in an action against the direc¬ 
tor general of railroads for the 
shooting of plaintiff by a railroad 
policeman. 

U.S.—Murray v. Payne, C.C.A.N.J., 
273 P. 820. 

67. U.S.—Sclpio V. Wright, N.Y., 101 
U.S. 665, 25 L.Ed. 1037. 

25 C.J. p 855 note 6. 
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es. U.S.—Portland R. Light & Pow¬ 
er Co. V. Railroad Commission of 
Oregon, Or., 33 S.Ct. 820, 229 U.S. 
C97, 67 L.Ed. 1248. 

Action to roooTor oTcrohargcs 
U.S.—Harrison Engineering & Const. 
Corp. V. Atchison, T. & S. P. Ry. 
Co., D.C.Mo., 78 P.Supp. 906. 

69. U.S.—State of N. D.. for and on 
Behalf of N. D. Workmen’s Com¬ 
pensation Bureau v. Northern Pac. 
Ry. Co., C.A.N.D., 171 F.2d 606. 

Williamson v. Norfolk & W. Ry. 
Co., D.C.N.C., 22 F.Supp. 618. 
Attorney’s fee to sneoessfnl plaintiff 
The Supreme Court of the United 
States has refused, in the absence of 
a controlling decision by the state 
courts, to limit to natural persons 
the benefits of a state statute allow¬ 
ing an attorney’s fee to a successful 
plaintiff in an action against a rail¬ 
road for loss of, or injury to, freight 
or killing of stock, where the claim 
was not paid within a certain time. 
U.S.—Missouri, K. & T. R. Co. v. 
Cade, Tex., 34 S.Ct. 678, 233 U.S. 
678, 68 L.Ed. 1135. 

Vnisanee 

U.S.—Thompson v. Kimball, C.C.A. 
Neb., 166 F.2d 677. 

Alford V. Illinois Cent. R. Co., 
D.C.La., 86 F.Supp. 424, affirmed, 
C.A., Illinois Cent. R. Co. v. Alford. 
187 F.2d 144, certiorari denied 72 
S.Ct. 47, 342 U.S. 825, 96 L.Ed. 624. 

70. U.S.—Illinois Cent. R. R. v. 
Moore, C.A.Tenn., 228 F.2d 873. 

Cole V. Pennsylvania R. Co., D.C. 
N.T., 34 F.2d 171, reversed on other 
grounds, C.C.A., 43 F.2d 953, 71 A. 
L.R. 1096. 

25 C.J. p 855 note 7. 

71. U.S.—Sandstrum v. Missouri 
Pac. R. Co., D.C.Kan., 39 F.2d 166. 

Atchison, T. & S. F. Ry. Co. v. 
Taylor, D.C.Mo., 87 F.Supp. 313. 

72. U.S.-—Chicago, R. I. & P. R. Co. 

V. Fleischman, C.A.Iowa, 204 F.2d 
799—Cilettl v. Union Pac. R. Co., 
C.A.N.Y., 196 F.2d 60—Clark v. 

Russell, Colo., 97 F. 900, 38 C.C.A. 
541. 

Bartley v. Cincinnati, N. O. & T. 
P. Ry. Co., D.C.Ky., 67 F.Supp. 991. 
D.C.—Jiggetts v. Atlantic Coast Line 
R. Co., C.A.. 239 F.2d 69. 

Validity of release 

U.S.—Ciletti v. Union Pac. R. Co., C. 

A.N.Y., 196 P.2d 50. 

Interstate passenger 
In absence of regulation by Con¬ 
gress, liability of common carrier to 
interstate passenger is to be deter¬ 
mined in accordance with law of 
state where injury occurs. 

U.S.—Huff V. Louisville & N. R. Co., 
C.A.La., 198 F.2d 347. 


XTegligenoe as matter of law 

Any act or omission which North 
Carolina had, by statute or judicial 
decision, declared to be negligence, 
would have to be so regarded by the 
court of appeals, even though, under 
its own procedure, it would have 
been for jury to say whether the act 
or omission amounted to negligence. 
D.C.—Jiggetts V. Atlantic Coast Line 
R. Co., 239 F.2d 69, 99 U.S.App.D.C. 
249. 

Assanlt by other passengers 

U.S.—Bullock v. Tamlami Trail 
Tours, Inc., D.C.Fla., 162 F.Supp. 
203. 

Bes ipsa loanltnr 

U.S.—Matsumoto v. Chicago & N. W. 
Ry. Co., C.C.A.I11., 168 F.2d 496. 
certiorari denied 69 S.Ct. 62, 335 

U. S. 826, 93 L.Ed. 380. 

72.5 U.S.—^Jacob v. Pennsylvania R. 
R., C.A.Ohio, 203 F.2d 290. 

73. U.S.—Conry v. Baltimore & O. 

R. Co.. C.A.Pa., 196 F.2d 120—Wis- 
newski v. Baltimore & O. R. Co., C. 
A.Pa., 186 F.2d 538—Atlantic Coast 
Line R. Co. v. Soffer, C.A.Fla., 184 
F.2d 842—Northern Pac. Ry. Co. v. 
Haugan, C.A.Minn., 184 F.2d 472— 
Chicago, R. I. & P. R. Co. v. Mc- 
Clanahan, C.A.La., 173 F.2d 833— 
Wabash R. Co. v. Davidson, C.C.A. 
Mich., 168 F.2d 300—Roth v. Swan¬ 
son, C.C.A.Minn., 145 F.2d 262— 
Duluth, W. & P. Ry. Co. v. Zuck, 
C.C.A.Minn., 119 F.2d 74—Pollard 

V. Nicholls, C.C.A.Ala.. 99 F.2d 966 
—Rogers v. Cincinnati, N. O. & T. 
P, R. Co., Tcnn., 136 F. 573, 69 C. 

C. A. 321. 

Johns V. Baltimore & O. R. Co., 

D. C.Pa., 143 F.Supp. 16, affirmed, C. 
A., 239 F.2d 385—Lima v. Pennsyl¬ 
vania R. Co., D.C.Mass., 105 F. 
Supp. 97—Hackworth v. Chesa¬ 
peake & O. Ry. Co., D.C.Ky., 73 F. 
Supp. 348—Moomaw v. Reading 
Co., D.C.Pa., 66 F.Supp. 636, af¬ 
firmed. C.C.A.. 156 F.2d 678—Moore 
V. Chicago, B. & Q. R. Co., D.C.Mo., 
28 F.Supp. 804—Ells v. Scandrett, 
D.C.Idaho, 28 F.Supp. 16, appeal 
dismissed, C.C.A., Scandrett v. Ells, 
106 F.2d 1016. 

Duty of one crossing tracks 

(1) State law governs relative to 
duty of one about to cross tracks of 
railroad. 

U.S.—Perucca v. Baltimore & O. R 
Co., C.C.A.Pa., 35 F.2d 113, certio¬ 
rari denied Baltimore & O. R. Co. 
v. Perucca, 60 S.Ct. 236, 281 U.S. 
721, 74 L.Ed. 1139—Contrella v. 

Baltimore & O. R. Co., C.C.A.Pa., 
35 P.2d 113, certiorari denied Bal¬ 
timore & O. R. Co. V. Contrella, 60 

S. Ct. 236, 281 U.S. 721, 74 L.Ed. 
1139. 


(2) Scope and Cfffect of Indiana 
statute requiring operator of a vehi¬ 
cle to stop before proceeding across 
grade crossing are for Indiana courts 
to determine. 

TT.S.—Moss V. Pennsylvania R. Co., C. 
C.A.Ind., 146 F.2d 673, certiorari 
denied 65 S.Ct. 1200, 326 U.S. 861, 
89 L.Ed. 1982. 

(3) Stop Law Act affects substan¬ 
tive rights and therefore federal 
courts are bound by state court de¬ 
cisions construing act. 

U.S.—Henwood v. Wallace, C.C.A.La., 
1.59 F.2d 263, certiorari denied 67 
S.Ct. 1310, 331 U.S. 820, 91 L.Ed. 
1837. 

Contributory negligence 

U.S.—Jones v. Columbia Baking Co., 
C.A.Fla., 192 F.2d 127—Witiak v. 
Delaware & H. R. R. Corp., C.C.A. 
Pa., 153 F.2d 379. 

Speed of trains 

U.S.—Seaboard Air Line R. Co. v. 
Bailey, C.A.Fla., 190 F.2d 812— 
Plough V. Baltimore & O. R. Co., 
C.A.N.y., 172 F.2d 396, certiorari 
denied 69 S.Ct. 1518, 337 U.S. 940. 
93 L.Ed. 1746, Hanson v. Baltimore 
& O. R. Co., 69 S.Ct. 1518, 337 U.S. 
940, 93 L.Ed. 1745, Van Slyke v. 
Baltimore & O. R. Co., 69 S.Ct. 
1618, 337 U.S. 941, 93 L.Ed. 174.6, 
and Lynch v. Baltimore & O. R. 
Co., 69 S.Ct. 1618, 337 U.S. 941, 93 
L.Ed. 1745. 

Duty to provide warning devices 

In determining extent of railroad’s 
duty to provide warning devices at 
crossing in California, the federal 
court was required to apply Califor¬ 
nia law. 

U.S.—Southern Pac. Co. v. Haight, 
C.C.A.Cal., 126 F.2d 900, certiorari 
denied 63 S.Ct. 154, 317 U.S. 676, 
87 LEd. 542. 

Whether injured person a trespasser 

(1) The circuit court of appeals is 
bound by Georgia laws as interpret¬ 
ed by Georgia court decisions in de¬ 
termining whether one falling or 
knocked under wheels of passing 
freight train in such state while 
waiting to cross tracks along path 
used by general public was a tres¬ 
passer. 

U.S.—Heatherly v. Southern Ry. Co., 
C.C.A.Ga., 106 F.2d 894. 

(2) In action for injuries sus¬ 
tained by child under three years of 
age struck by train in Iowa, whether 
district court erred in refusing to 
in.struct Jury that at time and place 
plaintiff was in law a trespasser or, 
in the alternative, that plaintiff was 
not a licensee by express invitation 
but was a bare licensee, or in in¬ 
structing that plaintiff was a licen¬ 
see and not a trespasser, was con¬ 
trolled by law of Iowa. 
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struction of a railroad in the street and the 
right of telephone companies to construct and main¬ 
tain their lines in the streets of cities and towns 
without first procuring the consent of the municipal 
authorities^^ 

§ 190. Matters of Procedure 

It is now established that a federal court exercising 
diversity Jurisdiction must follow state law as to matters 
normally characterized as procedural where the state 
rules may bear substantially on the outcome of the liti¬ 
gation. 

While it is recognized, even under the prevailing 
Eric Doctrine that, as stated supra § 165(2), a fed¬ 
eral court when exercising diversity jurisdiction 
is in effect only another court of the state in which 


FEDERAL COURTS §§ 189(16)-190 

it sits and applies the same law that would be ap¬ 
plied if the action were brought in the state courts, 
that the forms and mode of enforcing a state- 
created right in the state and federal courts may 
vary because the two judicial systems are not iden¬ 
tical,'^6 it is now established that the extent to which 
the forms and modes of procedure in federal courts 
exercising diversity jurisdiction may vary from 
that which would apply in state courts is not to be 
determined by characterizations of legal rules as 
substantive and procedural in other contexts,"^7 but 
by the principle that the outcome of a litigation in 
a federal court should be substantially the same, as 
far as legal rules determine the outcome of a litiga¬ 
tion, as it would be if tried in a state court.*^® There 


U.S.—Chic-ago Great Western Hy, Co. 
V. Beecher, C.C.A.Minn.. 150 F.2d 
394, certiorari denied (16 S.Ct. 339, 
326 U.S. 7Si. 90 L.Ed. 473. 

Xiast clear chance doctrine 

U.S.—Middleton v. Norfolk & W. Ry. 

Co., C.C.A.N.C., 165 F.2d 907. 
Ballroad trestle 

An action against railroad for 
death of Infant who fell through 
railroad tre.stle was governed hy law 
of state where accident occurred 
U.S.—Antonas v. Lyford, CCA,Pa., 
144 F.2d 763. 

Child playing in railroad yard 

U.S.—Rasmussen v. Palmer, C C.A.N. 
y., 134 F.2d 780. 

Derailment 

Where accident occurred in Kan¬ 
sas, Kansas law was determinative 
of issues of railroad’s duty of care 
and whether mere fact of derailment, 
which caused death of bystander, 
was sufficient to support a finding of 
failure to exercise ordinary care. 

U.S.—Fleming v. Brown, C.C.A.Mo., 
150 F.2d 801. 

Collision with motor vehicle 

U.S.—Shoifet v. New York Cent. R 
Co., C.A.N.Y., 266 F.2d 208—Wheat 
V. Baltimore & O. R. Co., C.A.Ill., 
262 F.2d 289—Illinois Cent. R. Co. 
V. Underwood, C.A.Miss., 235 F.2d 
868, certiorari denied 77 S.Ct. 557, 
352 U.S. 1001, 1 Li.Ed.2d 546—Chi¬ 
cago & N. W. Ry. Co. V. Bork, C.A. 
S.D., 223 F.2d 652—Union Pac. R. 
Co. V. Snyder, C.A.Colo., 220 F.2d 
3 gg—Schroeder v. Minneapolis, St, 
P. & S. S. M. R. Co., C.A.111., 204 F. 
2(1 7 r,g—Union Pac. R. Co. v. Den- 
ver-Chicago Trucking Co., C.A. 
Neb., 203 F.2d 31—Pearson v. Bal¬ 
timore & O. R. Co., C.A.Ind., -00 
F2(i 569 —Lemke v. Chicago. R. I. 
& p. R. Co.. C.A.Iowa. 196 F.2d 
9 g 9 —Gulf, M. & O. R. Co. v. W il- 
linmson, C.A.Mo., 191 F.2d 887-— 
O’Keefe v. Wahash R. Co., C.A.Ill., 
185 F.2d 211, certiorari denied 71 S. 
Ct 743 341 U.S. 921, 95 E.Ed. 1354 
—Gulf. M. & O. R. Co. V. Freund. C. 


A.Mo., 183 F.2d 1005, 21 A.Ii.R.2d 
729, certiorari denied 71 S.Ct. 280, 
340 U.S, 904, 95 L.Ed. 654—Thomp- 
.son V. Boswell, C.C.A.Tenn., 166 F. 
2d 106—Detroit. T. & I. R. Co. v. 
Yeley. C.C.A.Ohio, 165 F.2d 375— 
Moss V. Penn.sylvania R. Co., C.C. 
A.Ind., 146 F.2d 673, certiorari de¬ 
nied 65 S.Ct. 1200, 325 U.S. 861, 89 
L.Ed. 1982—Flagg v. Chicago Great 
Western Ry. Co., C.C.A.Minn., 143 
F.2d 90—Norfolk Southern Ry. Co. 
v. Swindell, C.C.A.N.C., 139 F.2d 71. 

Gentry v. Jett, D.C.Ark., 173 P. 
Supp. 722—Abrams v. Baltimore & 
O. R. Co., D.C.Pa., 147 P.Supp. 621 
—Black V. Texas & Pac. Ry. Co., 
D.C.La.. 108 P.Supp. 443, affirmed. 
C.A., 203 F.2d 574—^Young v. Juli¬ 
an, D.C.Del., 97 P.Supp. 370—^Allen 
V. Texas & P. Ry. Co., D.C.La., 96 
F.Supp. 520, affirmed, C.A., 195 F.2d 
645—Farabaugh v. Baltimore & O. 
R. Co„ D.C.Pa., 96 F.Supp. 206. 

Waider v. Chicago. R. I. & P. R. 
Co., D.C.Iowa, 10 F.R.D. 376. 

D.C.—Albaugh v. Pennsylvania R. 
Co., D.C., 120 F.Supp. 70, affirmed, 
C.A., 219 F.2d 764. 

U.S.—Lobenstino v. Union El. R. 
Co., Ill., 80 F. 9, 26 C.C.A. 304. 

75. U.S.—Sunset Telephone & Tele¬ 
graph Co. V. Pomona, Cal., 172 F. 
829, 97 C.C.A. 251, reversed on oth¬ 
er grounds 32 S.Ct. 477, 224 U.S. 
330. 56 L.Ed. 788. 

What are federal questions see su¬ 
pra §§ 1C9(3)-169(8). 

76. U.S.—Bernhard v. Polygraphic 
Co. of America, Vt., 76 S.Ct. 273, 
360 U.S. 198, 100 L.Ed. 199—Guar¬ 
anty Trust Co. of N. Y. v. York, 
N.y., 66 S.Ct. 1464, 326 U.S. 99, 89 
L.Ed. 2079, 160 A.L.R. 1231, re¬ 
hearing denied 66 S.Ct. 7, 326 U.S. 
806. 90 L.Ed. 491. 

Taylor v. Reading Co., D.C.Pa., 
23 F.R.D. 186. 

Conformity of federal procedure with 
state practice in general see Fed¬ 
eral Civil Procedure § 23 et seq. 

77. U.S.—Guaranty Trust Co. of N. 
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y. V. York, N.Y., 65 S.Ct. 1464. 
1469, 326 U.S. 99. 89 L.Ed. 2079, 
160 A.L.R. 1231, rehearing denied 
66 S.Ct. 7, 326 U.S. 806, 90 L.Ed. 
491. 

“Matters of ‘substance' and mat¬ 
ters of ‘procedure’ are much talked 
about in the books as though they 
defined a great divide cutting across 
the whole domain of law. But, of 
course, ‘substance’ and ‘procedure’ 
are the same key-words to very dif¬ 
ferent problems. Neither ‘substance’ 
nor ‘procedure’ represents the same 
invariants. Each implies different 
variables depending upon the partic¬ 
ular problem for which it is used. 
, . . And the different problems 

are only distantly related at best, for 
the terms are in common use in con¬ 
nection with situations turning on 
such different considerations as those 
that are relevant to questions per¬ 
taining to ex post facto legislation, 
the Impairment of the obligations of 
contract, the enforcement of federal 
rights in the State courts and the 
multitudinous phases of the conflicts 
of laws.’’ 

U.S.—Guaranty Trust Co. of N. T, v. 
York, supra. 

Apparently contrary view 

Characterization of a common¬ 
wealth statute by courts of common¬ 
wealth of Puerto Rico as creating a 
substantive right instead of being a 
mere procedural device or vice versa 
is binding on federal court. 

U.S.—Aponte v. American Sur. Co. of 
N. Y., D.C.Puerto Rico, 171 P.Supp. 
677. 

78. U.S.—Guaranty Trust Co. of N. 
y. V. York. N.Y., 65 S.Ct. 1464, 326 
U.S. 99, 89 L.Ed. 2079, 160 A.L.R. 
1231, rehearing denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

Linkenhoger v, Owens, C.A.La., 
181 F.2d 97. 

Shawe v. Wendy Wilson, Inc., D. 
C.N.y., 171 F.Supp. 117—Davis v. 
St. Louis Southwestern Ry. Co., D. 
C.La., 106 F.Supp. 647, affirmed, C. 
A., St. Louis Southwestern Ky. Co. 
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§ 190 FEDERAL COURTS 


is a broad policy to the effect that the federal courts 
should conform as near as possible, in the absence 
of other considerations, to state rules even of form 
and mode where the state rules may bear substan¬ 
tially on the outcome of the litigation.*^^ 

The federal courts may not by reason of their 
own procedure substantially affect the enforcement 
of the right as given by the state a federal proce¬ 
dural rule may not be employed to secure a right 
or impose a liability not authorized by the law of 
the state.81 The Federal Rules of Civil Procedure 
must give way to state law and policy.^ 2 

State prescriptions of procedure which do not 
exhaust their effect as mere procedural regulation 
but are made to have a substantive significance or 
consequence by a use of them to condition, limit, 
or enlarge the recovery as a matter of fixed and 
uniform result must necessarily be allowed to have 
that substantive significance or consequence in di¬ 
versity cases brought in the federal courts.®3 A 


state statute or rule of law that bars recovery if the 
suit is brought in the state court bears on a state- 
created right vitally and not merely formally or 
negligibly and must be followed by a federal court 
without regard to whether the statute or rule of 
law is denominated substantive or procedural.®^ 
Any law of the state which would substantially affect 
the outcome of the lawsuit must be regarded as 
substantive and must be followed by the federal 
court.®5 A so-called procedural rule may be so 
bound up with the state-created right or obligation 
that its application by the federal court is required.®® 
As discussed in Federal Civil Procedure, many of 
the Rules of Federal Civil Procedure provide for 
following the practice prevailing in the state in 
which the court sits. 

Nevertheless, the rule stated supra § 165(1) that 
the federal courts apply state law in determining 
state questions or state-created rights is frequently 
formulated in terms which limit the rule to matters 
of substantive law,®7 and it has been explicitly 


V. Davis, 204 P.2d 251—Goade v. 

Vollrath, D.C.Mo., 81 P.Supp. 971. 

TTxiiformlty prevented 

“It had been assumed by many 
members of the bench and bar that 
the adoption of the Federal Rules of 
Procedure would result in uniformity 
in the procedure of the federal courts 
sitting in the different states in both 
diversity and nondiversity cases. 
However, not long prior to their 
adoption a Mr. Tompkins took a walk 
along the right of way of the Erie 
Railroad Company and was hit by a 
car door projecting from a moving 
train. The mishap threw him into 
legal immortality and the law into 
a state of uncertainty, and, as it lat¬ 
er developed, inflicted a serious pre¬ 
natal Injury on the Federal Rules of 
Civil Procedure, then in a state of 
en ventre sa mere. Shortly prior to 
the adoption of the Federal Rules of 
Civil Procedure the United States 
Supreme Court handed down its de¬ 
cision in the case of Erie Railroad 
Company v. Tompkins. . . . 

While perhaps not fully realized at 
the time, the doctrine of that deci¬ 
sion was to Impair uniformity in 
federal procedure In diversity litiga¬ 
tion. Federal trial courts sitting in 
cases where Jurisdiction is based up¬ 
on diversity of citizenship have hov¬ 
ering over them the ‘brooding omni¬ 
presence’ of the Brie case.” 

U.S.—Hoosier Cas. Co. of Indianap¬ 
olis, Ind. V. Fox, D.C.Iowa, 102 F. 

Supp. 214, 222. 

Bights aoanired prior to removal 

Under doctrine of Erie v. Tomp¬ 
kins, rights acquired by parties in 
causes removed from state courts to 
federal court whether characterized 


as "substantive” or “procedural 
rights” must be enforced by federal 
courts after removal. 

U.S.—Goade v. Vollrath, D.C.Mo., 81 
F.Supp. 971. 

79. U.S.—Byrd v. Blue Ridge Elec¬ 
tric Cooperative, S.C., 78 S.Ct. 893, 
356 U.S. 625, 2 Li.Ed.2d 953, re¬ 
hearing denied 78 S.Ct. 1366, 357 
U.S. 933, 2 L.Ed.2d 1376. 

Adjective law 

It has been broadly stated that 
state adjective law applies. 

U.S.—Feeney v. Stierlnger, D.C.N.Y., 
162 F.Supp. 640. 

80. U.S.—Bernhardt v. Polygraphic 
Co. of America. Vt., 76 S.Ct. 273, 
350 U.S. 198, 100 L.Ed. 199—Guar¬ 
anty Trust Co. of N. Y. v. York, N. 
Y., 66 S.Ct. 1464, 326 U.S. 99, re¬ 
hearing denied 66 S.Ct. 7, 326 U.S. 
806. 90 L.Ed. 491. 

Woods V. Klobouchar, C.A.Ind., 
267 F.2d 313. 

Singleton v. Atlantic Coast Line 
R. Co., D.C.Mich., 20 F.R.D. 16. 

81. U.S.—Linkenhoger v. Owens, C. 
A.La„ 181 F.2d 97. 

82. U.S.—Hoosier Cas. Co. of Indi¬ 
anapolis, Ind. V. Pox, D.C.Iowa, 102 
F.Supp. 214. 

83. U.S.—Guaranty Trust Co. of 
New York v. York, N.Y., 66 S.Ct. 
1464, 326 U.S. 99, 89 L.Ed. 2079. 
160 A.L.R. 1231, rehearing denied 
66 S.Ct. 7, 326 U.S. 806, 90 L.Ed. 
491. 

Petsel V. Chicago. B. & Q. R. Co., 
C.A.Iowa, 202 F.2d 817. 

84. U.S.—Guaranty Trust Co. of N. 
Y. v. York, N.Y., 66 S.Ct. 1464, 326 
U.S. 99, 89 L.Ed. 2079, 160 A.L.R. 
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1231, rehearing denied 66 S.Ct. 7, 
326 U.S. 806, 90 L.Ed. 491. 

85. U.S.—Dam v. General Elec. Co., 
D.C.Wash., 144 F.Supp. 176, af- 
flrmed, C.A., 265 F.2d 612—Occi¬ 
dental Life Ins. Co. of Cal. v. Kiel- 
horn. D.C.Mich., 98 F.Supp. 288. 

86. TT.S.—Byrd v. Blue Ridge Rural 
Electric Cooperative. 78 S.Ct. 893, 
356 U.S. 526. 2 L.Ed.2d 963, re¬ 
hearing denied 78 S.Ct. 1366, 367 
U.S. 933, 2 L.Ed.2d 1375. 

87. U.S.—Conn v. Young, C.A.Vt.. 
267 F.2d 725—Yohnm v. Ro.'^eclilT 
Realty Co.. C.A.N.J., 267 P.2d 9— 
Turknett v. Keaton, C.A.Tex., 266 
P.2d 572—Shoifet v. New York 
Cent. R. Co., C.A.N.Y., 26.7 F.2d 
208—Lumbermens Mut. Ins. Co. of 
Mansfield, Ohio v. Cantex Mfg. Co., 
C.A.Ga., 262 F.2d 63—Warner v. 
Lieberman, C.A.Wis., 253 F.2d 99, 
certiorari denied 78 S.Ct. 1361, 357 

U. S. 920, 2 L.Ed.2d 1364—Brown v. 
Moore, C.C.A.Pa., 247 F.2d 711, cer¬ 
tiorari denied 78 S.Ct. 148, 355 U.S. 
882, 2 L.Ed.2d 112—Wright v. Car¬ 
ter Products, Inc., C.A.N.Y., 244 P. 
2d 53—Hrabak v. Madison Gas & 
Elec. Co., C.A.Wis., 240 F.2d 472— 
Holcombe v. Solinger & Sons Co., 
C.A.Fla., 238 P.2d 495—McKeown 

V. Wheat, C.A.Ga.. 231 P.2d 640— 
Phelan v. Middle States Oil Corp., 
C.A.N.Y., 220 P.2d 693, certiorari 
denied Cohen v. Glass, 75 S.Ct. 772, 
349 U.S. 929, 99 L.Ed. 1260—Dick¬ 
erson v. American Sugar Refining 
Co., C.A.Pa., 211 F.2d 200—Kahler 

V. Liberty Mut. Ins. Co., C.A.Mlnn., 
204 P.2d 804—Popp v. Archbell, C. 
A.Va., 203 P.2d 287—Brown v. T. 

W. Phillips Gas & Oil Co., C.A.Pa., 
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Stated that federal law applies as to all matters of 
procedure,®® or, at least, as to purely procedural 
matters which do not affect the substantive rights 
of the parties,®^ and that the federal court is not 
bound by state rules of practice.^® In some cases, 
the federal court has declined to apply a state statute 
or rule of law on the ground that it was merely 
procedural.91 


FEDERAL COURTS § 190 

In accordance with the doctrine that state rules 
of law which substantially affect the outcome of 
litigation must be followed without regard to the 
fact that for other purposes they are normally 
characterized as procedural, a federal court in a 
diversity case is required to follow state law as to 
presumptions®^ and is required to follow state law 


19B F.2d 643—Pennsylvania Salt 
Mfg. Co. of Wash. v. Haynes, C.A. 
Wash., 184 F.2d 35G—Jackman v. 
Eauitable Life Assur. Soc. of U. S.. 
C.C.A.Pa., 145 F.2d 946—Waldron 
V. Aetna Cas. & Surety Co., C.C.A. 
Pa., 141 F.2d 230—^Alcaro v. Jean 
Jordeau, Inc., C.C.A.Pa., 138 F.2d 
767—Petersen v. Chicagro, Great 
Western Ky. Co., C.C.A.Neb., 138 
F.2d 304, 149 A.LH. 755—Lennig 
V. New York Life Ins. Co., C.C.A. 
Pa., 130 F.2d 580. 

Fitch V. Firestone, D.C.U.r., 173 
F.Supp. 131—Ko.ssick v. United 
Fruit Co., D.C.N.y., 1C6 F.Supp. 571 
—Johnson v. Harris, D.C N.C., 166 
F.Supp. 417—Rlverbank Laborato¬ 
ries V. Hardwood Producl.s Corp., 
DC.Ill., 165 F.Supp. 747—City of 
Stockton V. Milos & Sons. Tnc., D. 

C. Cal., 165 F.Supp. 654—Dearinff 
V. Ferrell, D.C.Ark, 165 F.Supp. 
608—Martin v. Silers. P.C.N C., 165 
F.Sui>p 163—I’rofessioiml & Busi¬ 
ness Men’s Life Ins. Co. v. Bank¬ 
ers Life Co., D.C.Mont., 163 F.Supp. 
274—London Lanca.shirc Indem. Co. 
of America v. Reid, D.C.Pa., 156 F. 
Supp. 807—Ellison v. Royonier, Inc., 

D. C.Wash., 166 F.Supp. 214—W. H. 
Elliot & Sons Co. V. E. & F, King & 
Co., D.C.N.H., 144 F.Supp. 401— 
Brunner v. Minneapolis, St. P. & 
S. S. M. R. Co., D.C.Wis., 139 F. 
Supp. 424—Minnesota Wood Spe¬ 
cialties, Inc. V. George S. May Co., 
D.C.Minn., 117 F.Supp. 601—Blund 
V. Craig. D.C.Mo., 74 F.Supp. 9— 
Yudin V. Carroll, D.C.Ark., 67 F. 
Supp. 793—Stinson v. Edgemoor 
Iron Works, D.C.Del., 65 F.Supp. 
861. 

Canuel v. Oskoian, D.C.R.I., 23 
F.R.D. 307—Owens Generator Co. 
V. H. J. Heinz Co., D.C.Cal., 23 F. 
R.D. 121—Golaris v. Jewel Tea 
Co., D.C.Ill., 22 F.R.D. 16. 

Cal.—Sacramento Municipal Utility 
Dist. V. Pacific Gas & Elec. Co., 
128 P.2d 529, 20 C.2d 684, certio¬ 
rari denied Pacific Gas & Electric 
Co. V. Sacramento Municipal Util¬ 
ity Dist. 63 S.Ct. 630, 318 U.S. 759, 
87 L.Ed. 1132. 

88. U.S.—Franklin Life Ins. Co. v. 
Falklngham. C.A.Ill., 229 F.2d 300 
—Twin City Hardwood Lumber Co. 
V. Dreger, C.A.Minn., 199 F.2d 197 
——Deupree v. Levinson, C.A.Ky., 186 
F.2d 297. certiorari denied Levin¬ 
son V. Deupree, 71 S.Ct. 736, 341 
U.S. 916, 95 L.Ed. 1351 —Edwards 


V. B. I. Du Pont Do Nemours & 
Co.. C.A.Ga., 183 F2d 165—Coastal 
Air Lines v. Dockery, C.A.Ark., 180 
F.2d 874—Sanderson v. Crowley. 

C. A.Tex., 180 F.2d 124—Turner 
County, S. D., v. Miller, C.A.S.C., 
170 F.2d 820, certiorari denied 69 
S.Ct. 656, 336 U.S. 926. 93 L.Ed. 
1087—Knox v. Ingalls Shipbuild¬ 
ing Corp., C.C.A.Mi8S., 158 F.2d 
973. 

Paramount Pictures Corp. v. Hol¬ 
den. D.C.Cal., 166 F.Supp. 684— 
Lee V. Jenkins Bros., D.C.Conn., 
156 F.Supp. 858—James Talcott. 
Inc. V. Burke. D.C.Ohio, 145 F. 
Supp. 389—Equitable Life Ins. Co. 
of Iowa V. Gilman, D.C.Mo., 114 F. 
Supp. 387—Field v. U. S., D.C.Ill., 
107 FSupp. 401—Occidental Life 
Ins. Co. of Cal. v. Kiclhorn, D.C. 
Mich, 98 F.Supp. 288—^Metropolitan 
Cas. Tnc. Co. of N. Y. v. Friedley, 

D. C.Iowa, 79 FSupp. 978. 

Taylor v. Reading Company, 23 
F.R.D. 186—Syracuse Broadcasting 
Corp. V. Newhouse, D.C.N.Y., 14 F, 
R.D. 168—Logan v. Holman, D.C. 
N.J., 7 F.R.D. 596. 

Procedural requisites, including 
sufflciency of complaint, are governed 
by Federal Rules of Civil Procedure. 
U.S.—Cox V. Kroger Co., D.C.Ill., 9 F 
R.D. 78. 

Remedial or procedural matters 

Federal district court is not bound 
by either state statutes or deeisions 
of its courts in purely remedial or 
procedural matters. 

U.S.—Klnnebrew v. Louisiana Ice Co., 
D.C.La., 89 FSupp. 809. 

89> U.S.—Reusing v. Turner Avia¬ 
tion Corp., D.C.Ill., 166 F.Supp. 790. 

Federal Rules of Civil Procedure 

(1) Ordinarily, questions of proce¬ 
dure in the federal courts are gov¬ 
erned by the federal rules and by 
federal decisions interpreting and 
supplementing them. 

U.S.—Lachman v. Pennsylvania Grey¬ 
hound Lines, C.C.A.Va., 160 F2d 
496. 

(2) In determining whether a Fed¬ 
eral Civil Procedure Rule controls 
district courts, the test is whether 
the rule really regulates "procedure,” 
which is the Judicial process for en¬ 
forcing rights and duties recognized 
by substantive law and for Justly 
administering redress for infraction 
of them. 


U.S.—Sims V. United Pacific Ins. Co,, 
D.C.Idaho, 51 F.Supp. 433. 

90. U.S.—Schaad v. Now York Life 
Ins. Co,, D.C.Tenn., 79 FSupp. 463 
—Hardie v. Bryson, D.C.Mo., 44 F. 
Supp, 67. 

91. U.S.—U. S. V. 12,800 Acres of 
Land in Hall County, Neb., D.C. 
Neb., 69 F.Supp. 767. 

Conveyances by one to himself and 
another 

Where a statute provided that con¬ 
veyances by one to himself and an¬ 
other were valid, but that statute 
should not apply to conveyances 
which became effective before its en¬ 
actment, the saving clause was held 
merely procedural and a limitation 
on thf' jurisdiction of the state courts 
which the federal court was not re¬ 
quired to follow. 

U.S.—U. S. V. 12,800 Acres of Land 
in Hall County, Neb., supra. 

92. U.S.—Dick v. New York Life Ins. 
Co., N.D., 79 S.Ct. 921, 359 U.S. 437, 
3 L Ed 2d 936. 

Falkeraon v. New York, N. H, & 
H. R. ('o., C.A.N.Y., 3 88 F2d 892— 
Ram.sel v. Ring, C.A.Me., J73 F.2d 
41—Equitable Life Assurance So¬ 
ciety V. McDonald, C.C. A.\V’a.sb., 96 
F.2(l 4C7, certiorari donn-d 59 S.Ct. 
86, 305 IT.S. 621, 83 L.Ed. 399. 

Yokem V. Griffith. D.C N.J., 167 
F.Supp. 120—Highland Golf Club 
of Iowa Falls, Iowa v. Sinclair Re¬ 
fining Co., D.C.Iowa, 69 F.Supp. 
911. 

Res ipsa loquitur 

(1) State law governs as to wheth¬ 
er or not doctrine of res Ip.sa loqui¬ 
tur is applicable. 

IT.S.—Whalen v. Phoenix Indom. Co., 
C.A.La., 220 F.2d 78, rehearing de¬ 
nied 222 F.2d 121—Stanolind Oil 
& Gas Co. V. Giles, C.A.Tex., 197 
F2d 290—Estepp v. Norfolk & W. 
Ry. Co., C.A.Ky., 192 F2d 889— 
Roberts v. De Stefano, C.A.Conn., 
190 F.2d 56—Ramsel v. Ring, C.A. 
Mo., 173 F.2d 41—Matsumoto v. 
Chicago & N. W. Ry. Co., C.C.A. 
Ill., 168 P,2d 496, certiorari denied 
Chicago & N. W. Ry. Co. v. Matsu¬ 
moto, 69 S.Ct. 62, 335 U.S. 826, 03 
L.Ed. 380—^Hamilton v. Southern 
Ry. Co„ C.C.A.Va., 162 F2d 884— 
Hagan & Cushing Co. v. Washing¬ 
ton Water Power Co., C.C.A.Idaho, 
99 F2d 614—Coca-Cola Bottling 
Co. of Henderson v, Munn, C.C.A. 
N.C., 09 F.2d 100. 
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respecting the effect of such presumptions,bur- | den of proof, 


Highland Golf Club of Iowa Falls 
Iowa, V. Sinclair Heflning Co., D.C. 
Iowa, 59 F.Supp. 911. 

(2) Federal court sitting in Michi¬ 
gan must follow the local law which 
does not recognize the doctrine of 
res ipsa loquitur. 

U.S.—Detroit Edison Co. v. Knowles, 
C.C.A.Mich., 152 F.2d 422. 

(3) Doctrine of res ipsa loquitur, 
although frequently referred to as 
rule of evidence, is so closely con¬ 
nected and associated with substan¬ 
tive rights that its application to a 
case in federal district court which 
is founded on diversity of citizen¬ 
ship should be determined by refer¬ 
ence to pertinent state laws. 

U.S.—Williams v. Pennsylvania IL 
Co., D.C.Del,, 90 F.Supp, 69. 

(4) Doctrine of res ipsa loquitur 
lies in field of substantive law rath¬ 
er than in realm of procedure, and 
hence question of its application In 
a diversity case is one of local law 
and not of federal law. 

D.C.—Smith v. Pennsylvania Central 
Airlines Oorp., D.C., 76 F.Supp. 940, 
6 A.L.R.2d 521. 

(5) Rule of res ipsa loquitur is 
not a rule relating to the burden of 
proof, and its application does not 
result in shifting the burden of proof, 
and therefore a federal court must 
look to the law of the state in order 
to determine whether the doctrine 
of res ipsa loquitur should be ap¬ 
plied in a case. 

U.S.—Lachman v. Pennsylvania Grey¬ 
hound Lines, C.C.A.Va., 160 F.2d 
496. 

(6) Whether a complaint states a 
cause of action calling for the appli¬ 
cation of the doctrine of res ipsa 
loquitur is a procedural question 
controlled by federal law. 

U.S.—Ramsel v. Ring, C.A.Mo., 173 
F.2d 41—Zumwalt v. Gardner, C.A. 
Mo., 160 F.2d 298—May Department 
Stores v. Bell, C.C.A.Mo., 61 F.2d 
830. 

(7) Question of whether trial 
court’s charge to jury on applica¬ 
tion of doctrine of res ipsa loquitur 
had been prejudicially erroneous was 
required to be determined by Cali¬ 
fornia law. 

U.S.—^Woodworkers Tool Works v. 

Byrne, C.A.Cal., 191 F.2d 667. 
Prammptloii of death arising from 
absence for stated time 
U.S.—Mutual Life Ins. Co. of New 
York V. Blodgett, C.C.A.W.Va., 126 
F.2d 273—Metropolitan Life Ins, 
Co. V. Goodwin, C.C.A.Va., 92 F.2d 
274. 

Ont-of-state action 

(1) Federal court will follow view 
of courts of state in which it sits 
that local law applies as to presump¬ 
tions and inferences to be drawn 


from the evidence in an action baaed 
on an out-of-state cause of action. 
ir.S.—Sylvania Elec. Products v. Bar¬ 
ker, C.A.Masa., 228 F.2d 842, certio¬ 
rari denied 76 S.Ct. 476, 350 U.S. 
988, 100 L.Ed. 864. 

(2) Where Ma.asochusetts courts 
would apply their own rule that a 
manufacturer is presumed to know 
the nature and quality of his prod¬ 
ucts to an action arising in Nebraska, 
a federal court sitting in Massachu¬ 
setts is required to do likewise. 

U.S.—Sylvania Elec. Products v. Bar¬ 
ker, supra. 

(3) Where negligence action based 
on New Jersey conduct was brought 
in federal court in Pennsylvania, 
Pennsylvania law applied in deter¬ 
mining whether or not court erred 
in not allowing plaintiff benefit of 
certain Inferences and presumptions 
arising from the evidence. 

U.S.—International Derrick & Equip¬ 
ment Co. V. Buxbaum, C.A.Pa., 210 
F.2d 384. 

93. U.S.—Dick v. New York Life Ins. 
Co., N.D., 79 S.Ct. 921, 369 U.S. 437, 
3 L.Ed.2d 935. 

Falkerson v. New York, N. H. & 
H. R. Co., C.A.N.Y., 188 F.2d 892— 
Equitable Life Assurance Society 
V. McDonald. C.O.A.Wash., 96 F.2d 
437, certiorari denied 69 S.Ct. 86, 
305 U.S. 624, 83 L.Ed. 399. 

94. U.S.—^Dick v. New York Life 
Ins. Co., N.D., 79 S.Ct. 921, 359 U. 
S. 437, 3 L.Ed.2d 935—Bank of 
America Nat. Trust & Sav. Ass’n 
V. Parnell, Pa., 77 S.Ct. 119, 362 

U. S. 29. 1 L.Ed.2d 93—Cities Serv¬ 
ice Co. V. Dunlap, Tex., 60 S.Ct. 201, 
308 U.S. 208, 84 L.Ed. 196. 

Twin City Hardwood Lumber Co, 

V. Dreger, C.A.Minn., 199 F.2d 197 
—Hartmann v. Time, Inc., C.C.A. 
Pa., 166 F.2d 127, 1 A.L.R.2d 370. 
certiorari denied Time Inc. v. 
Hartman. 68 S.Ct. 1495, 334 U.S. 
838, 92 L.Ed. 1763—Lee v. Cannon 
Mills Co., C.C.A.N.C., 107 F.2d 109 
—Equitable Life Assurance Society 
V. McDonald. C.C.A.Wash., 96 F.2d 
437, certiorari denied 69 S.Ct. 86, 
305 U.S. 624, 83 L.Ed. 399. 

Moran v. Plttsburgh-Des Moines 
Steel Co., D.C.Pa., 86 F.Supp. 265, 
reversed on other grounds, C.A., 
183 F.2d 467—State Farm Mut. Au¬ 
tomobile Ins. Co. V. Smith, D.C. 
Mo., 48 F.Supp. 670. 

Bnlo regarded as procedural by state 
courts 

Federal court Is required to fol¬ 
low the state courts’ rules as to bur¬ 
den of proof even though such rules 
are characterized as procedural by 
the highest court of the state. 

U.S.—Sampson v. Channell, C.C.A. 
Mass., 110 F.2d 764, 128 A.L.R. 394, 
certiorari denied Channell v. Samp- 
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and the probative force of evi- 

son, 60 S.Ct. 1099, 310 U.S. 650, 84 
L.Ed. 1415. 

lu suit to remove cloud from title 

to Texas realty, federal court is re¬ 
quired to follow Texas rule that the 
burden of proof is on him who ut- 
taeks the legal title and asserts a 
superior equity, 

U.S.—Cities Service Oil Co. v. Dun¬ 
lap, Tex., 60 S.Ct. 201, 308 U.S. 208, 
84 L.Ed. 196. 

Ooutrlbutory negligence 

(1) Que.stion of burden of estab¬ 
lishing contributory negligence j.s 
question of local law which federal 
courts in diversity cases must ap¬ 
ply. 

U.S.—Palmer v. Hoffman, N.Y., 63 S. 
Ct. 477, 318 U.S. 109, 87 L.Ed. 645. 

Sarnp.son v. Channell, C.C.A.Ma.ss . 
110 F.2d 754, 128 A.L.R. 394. certio¬ 
rari denied Channell v. Sampson. 
60 S.Ct. 1099, 310 U.S. 650, 84 L.Ed. 
1415. 

(2) Burden of proving contributorv 
negligence or freedom therefrom js 
question of local law which federal 
courts must apply in diversity of 
citizenship cases. 

U.S.—Soule v. Chicago & N. W. Ry. 
Co.. C.A.I11., 176 F.2d 421. 

Schopp V. Muller Dairies, Inc., D. 
C.N.Y., 25 F.Supp. 50. 

(3) Burden of proving contributory 
negligence is a matter of substance 
and hence is governed by the law of 
the state where the cause of action 
arose. 

U.S.—Keeahin Motor Exp. Co. v Park 
Davis Lines, D.C.Mo., 119 F.Supp. 
661. 

(4) In cause of action for tort aris¬ 
ing in Iowa, the Iowa rule requiring 
plaintiff to prove his freedom from 
contributory negligence as part of 
plaintiff’s cause of action is substan¬ 
tive Jaw and so is binding on federal 
court in cause of action arising in 
Iowa, but where prevailing rule m 
state where cause of action arises 
requires defendant to plead and prove 
contributory negligence the law is 
procedural and is not governed by 
rule announced in the case of Erie R. 
Co. V, Tompkins. 

U.S.-Central Steel Tube Co. v. Her¬ 
zog, C.A.Iowa, 203 F.2d 644. 

(5) Federal rule requiring defend¬ 
ant to plead contributory negligence 
does not operate to put the burden of 
proof as to such issue on defendant 
where under state law the burden Is 
on plaintiff to prove his freedom from 
contributory negligence. 

U.S.—Palmer v. Hoffman, N.Y., 63 S. 
Ct. 477, 318 U.S. 109, 87 L.Ed. 645. 

Cincinnati, N. O. & T. P. Ry. Co. 
V. Eller, C.A.Ky., 197 F.2d 652, cer¬ 
tiorari denied 73 S.Ct, 105, 344 U.S. 
864, 97 L.Ed, 670—Fort Dodge-Ho- 
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dence.^5 

While it has been held that state law governs as 
to the admissibility of evidence in a diversity case,^® 
it has also been held that the matter is governed by 
federal law,^^ and that in a proper case evidence 
which is incompetent under state law may be re- 
ceived.®8 

The application of the policy, that a federal court 

,> 


exercising diversity jurisdiction should conform to 
state rules of form and mode where the state rules 
may bear substantially on the outcome of the litiga¬ 
tion, in the field of the judge-jury relationship 
creates special difficulties in view of the manner in 
which the federal courts distribute trial functions 
between judge and jury under the influence of the 
Seventh Amendment.^® Federal law controls as to 


tel Co. of Fort Dodpe v. Bartlett, 
C.C.A.Iowa, 119 F.2d 253. 

(6) State wrongful death statute 
providing that it shall be presumed 
that deceased exercised due care and 
that burden of proving contributory 
negligence shall rest on defendant is 
an expression of the state’s public 
policy which must be followed by the 
federal court. 

U.S.—Balchunas v. Palmer, C.C.A.N. 

Y., 161 P.2d 842. 

Ont-of-state accident 

(1) Federal court must apply the 
rules as to burden of proof followed 
by the courts of the state in which it 
.sits, even where the state courts fol¬ 
low the general conflicts rule that 
the law of the forum applies as to 
burden of proof, and where the state 
courts apply their own burden of 
proof rule to an out-of-state cause of 
action, the federal court must do like¬ 
wise. 

U.S.—Glenn v. U. S., D.C.N.Y., 137 
F.Supp. 612. 

(2) Thus where Massachusetts 
courts would put burden of proving 
contributory negligence on defend¬ 
ant in an action for injuries sustained 
in Maine, even though the Maine rule 
puts the burden on plaintiff, a feder¬ 
al court sitting in Massachusetts must 
do as the Massachusetts courts would 
do. 

U.S.—Sampson v. Channell, C.C.A. 
Mass., 110 F.2d 754, 128 A.L.R. 394. 
certiorari denied 60 S.Ct. 1099, 310 
U.S. 650, 84 L.Kd. 1415. 

(3) View that New York court 
would apply out-of-state rule as to 
burden of proving contributory neg¬ 
ligence to an action based on out-of- 
state statute will not be disturbed on 
appeal. 

U.S.—^Palmer v. Hoffman, N.Y., 63 S. 
Ct. 477, 318 U.S. 109, 87 L.Ed. 645. 
144 A.L.R. 719. 

95. U.S.—Sheptur v. Proctor & Gam¬ 
ble Distributing Co., C.A.Mich., 201 
P.2d 221. 

96. U.S.—Conn v. Young, C.A.Vt., 267 
F.2d 725—Sheptur v. Proctor & 
Gamble Distributing Co., C.A.Mich., 
261 F.2d 221. 

Parol evidence nUe 

(1) Question of admissibility of 
evidence to explain meaning of pro¬ 
vision in contract is governed by 
state law. 


U.S.—RKO Radio Pictures v. Sheri¬ 
dan. C.A.Cal., 195 F.2d 167. 

(2) In determining the extent of 
exceptions to the parol evidence rule, 
federal court may look to state law. 
U.S.—Patterson-Ballach Corp. v. By¬ 
ron Jackson Co., C.C.A.Cal., 146 F. 
2d 786. 

(3) Controlling state law with re¬ 
spect to parol evidence rule was re¬ 
quired to be ascertained by federal 
court in accordance with conflicts 
rule prevailing in courts of state 
wherein it sat under which the law 
of the state where the contract was 
executed governed. 

U.S.—Long v. Morris, C.C.A.Pa., 128 
F.2d 653, 141 A.L.R. 1041. 

(4) Pennsylvania law recognizes 
the parol evidence rule as substan¬ 
tive law and, in determining whether 
written assignment of rights In in¬ 
vention was induced by fraud, court 
would refer to parol evidence rule of 
jurisdiction in which principal events 
concerning the making of assignment 
occurred. 

U.S.—Toner v. Sobelman, D.C.Pa., 86 
F.Supp. 369. 

(5) Where New York courts regard 
parol evidence rule as substantive 
for purposes of conflicts of laws, 
Michigan law as to parol evidence 
was applicable in action brought in 
New York federal court on Michigan 
contract. 

U.S.—Zell V. American Seating Co.. 
C.C.A.N.Y., 138 F.2d 641, reversed 
on other grounds 64 S.Ct. 1053, 322 
U.S. 709, 88 L.Ed. 1562. 

Privileged ooimnnnicatloaie 

State law as to privileged commu¬ 
nications will be followed by the fed¬ 
eral courts. 

U.S.—Palmer v. Fisher, C.A.Ill., 228 
F.2d 603—Engl v. Aetna Life In¬ 
surance Co., C.C.A.N.Y., 139 F.2d 
469. 

Anderson v. Benson, D.C.Neb., 117 
F.Supp. 766—Miller v. Pacific Mu¬ 
tual I^ilfe Insurance Co., D.C.Mich.. 
116 F.Supp. 365—In re Albert Bind¬ 
ley Lee Memorial Hospital, D.C.N. 
Y., 116 F.Supp. 643. 

MleeliLg document 

Rule which allows for the admis¬ 
sion of a lost, destroyed, or otherwise 
missing instrument relates to sub¬ 
stance in the matter of the proofs 
which the rule requires to render the 
missing document admissible. 


U.S.—Cooper v. Brown, C.C.A.Pa., 126 
F.2d 874. 

Expert opinion ae to cause of illness 

Testimony of physician was prop¬ 
erly excluded since under state law 
an expert medical witness invades 
the province of the jury when he te.s- 
tifles that in his opinion a result was 
in fact occasioned by a certain cause. 
U.S.—Kenower v. Hotel Statler Co., 
C.C.A.Mich., 124 F.2d 658. 
Out-of-state cause of action 
Rulings of a federal court sitting 
in Vermont with respect to the ad¬ 
missibility of evidence are governed 
by Vermont law in diversity case 
based on New Hampshire accident. 
U.S.—Conn v. Young, C.A.Vt., 267 P. 
2d 725. 

97. U.S.—Franzen v. E. I. Du Pont 
De Nemours & Co., C.C.A.N.J., 146 
F.2d 837—Norwood v. Great Amer¬ 
ican Indem. Co., C.C.A.Pa., 146 F. 
2d 797. 

Admissibility of deposition is to be 

determined by the rules of the fo¬ 
rum, and hence, in an action in the 
federal court, the federal rather than 
state rule applies. 

U.S.—Franzen v. E. I. Du Pont De 
Nemours & Co., C.C.A.N.J., 146 P. 
2d 837. 

Declarations by deceased 

New Jersey decision, that declara¬ 
tions as to his health made by in¬ 
sured before issuance of life policy 
were not admissible in action by 
beneficiary after insured’s death, did 
not establish rule of "substantive 
law" binding on federal court that 
statement.s by insured may not come 
into evidence in action by beneficiary 
against insurer. 

U.S.—Pollack V. Metropolitan Life 
Ins. Co., C.C.A.N.J., 138 P.2d 123. 

98. U.S.—Phelan v. Middle States Oil 
Corp., C.A.N.Y., 220 F.2d 593, cer¬ 
tiorari denied Cohen v. Glass, 75 
S.Ct. 772, 349 U.S. 929, 99 L.Ed. 
1260—Erie R. Co. v. Lode, C.A. 
Ohio, 209 F.2d 948—Garford Truck¬ 
ing Corporation v. Mann, C.C.A. 
Mass., 163 P.2d 71. 

Gillespie v. Equitable Life As- 
sur. Soc. of U. S., D.C.Pa., 162 F. 
Supp. 109—Een v. Consolidated 
Freightways, D.C.N.D., 120 F.Supp. 
289, affirmed, C.A., 220 F.2d 82. 

99. U.S.—Byrd v. Blue Ridge Rural 
Electric Cooperative, S.C., 78 S.Ct. 
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the form and manner of charging the jury i The mitting special issues to a jury is governed by fed- 

Louisiana practice whereby damages in personal eral law rather than by state practice.^ 

injury actions are assessed by the courts in the light There is authority that state law controls as to 
of prior awards may not be incorporated by per- the sufficiency of the evidence^ to establish a prima 

mitting or requiring a federal judge to charge a facie case^ and require or warrant submission of 

jury as to prior awards.^ The matter of sub- the case to the jury^ or as to the sufficiency of the 


893, 366 U.S. 525, 2 L.Ed.2d 953, re¬ 
hearing denied 78 S.Ct. 1366, 357 U. 
S. 933. 2 L.Ed.2d 1376. 

Vary trial 

(1) Whether the issues are tried by 
a judge or a jury may be important 
in the enforcement of the parcel of 
rights making up a cause of action 
or defense, and bear slgniilcantly on 
achievement of uniform enforcement 
of the right. 

U.S.—Byrd v. Blue Ridge Rural Elec¬ 
tric Cooperative, supra. 

(2) In federal courts, in both fed¬ 
eral and nonfederal cases, mode of 
trial may be considered either a pro¬ 
cedural matter removed from Erie- 
Tompkins, or a matter of substance, 
within power of Congress to regu¬ 
late pursuant to art. Ill of Constitu¬ 
tion, but subject to Seventh Amend¬ 
ment. 

U.S.—Canning v. Star Pub. Co., D.C. 

Del., 138 P.Supp. 843. 

Persooal eoadnet and authority 
In so far as his personal conduct 
and authority went in dealing with 
jurors, federal judge would be gov¬ 
erned by federal law. 

U.S.—Ware v. Garvey, D.C.Mass., 139 
F.Supp. 71. 

1. U.S.—Palmer v. Miller, C.C.A.Mo., 
145 F.2d 926. 

2. U.S.—State Farm Mutual Auto¬ 
mobile Ins. Co. v. Scott, C.A.La., 198 
F.2d 1.52—Gillen v. Phoenix Indem. 
Co., C.A.I^a., 198 F.2d 147—Lumber¬ 
mens Mutual Cas. Co. v. Hutchins, 
C.A.La., 188 F.2d 214—Dowell, Inc. 
V. Jowor.s, C.A.La., 182 F.2d 676— 
Dowell, Inc. V. Jowers, C.C.A.La., 
166 F.2d 214, 2 A.L.R.2d 442, cer¬ 
tiorari denied Jowers v. Dowell, 
Inc., 68 S.Ct. 1346, 334 U.S. 832, 
92 L.Ed. 1759. 

Seventh Amendment 

Louisiana practice of having trial 
judge.s assess quantum of damages 
in personal injury suit does not lend 
Itself to proper employment under 
the Seventh Amendment which must 
be enforced in a suit for damages in 
the federal court. 

U.S.—Gillen V. Phoenix Indem. Co., 
C.A.La., 198 F.2d 147. 

3. U.S.—Garland v. Lane-Wells Co., 
C.A.Tex., 186 F.2d 857. 

4. U.S.—Stoner v. New York Life 
Ins. Co., Mo., 61 S.Ct. 336, 311 U.S. 
464, 85 L.Ed. 284, rehearing denied 
61 S.Ct. 609, 312 U.S. 713, 85 L.Ed. 
1144. 


Rowe V. Pennsylvania Greyhound 
Lines, Inc., C.A.Pa., 231 F.2d 922, 
certiorari denied Pennsylvania 
Greyhound Lines, Inc. v. Rowe, 76 

S.Ct. 1052, 351 U.S. 984, 100 L.Ed. 
1498—Gulf, M. & O. R. Co. v. 
Freund, C.A.Mo., 183 F.2d 1006. 
21 A.L.R.2d 729, certiorari denied 
71 S.Ct. 280, 340 U.S. 904, 95 L.Ed. 
654—Gutierrez v. Public Service 
Interstate Transp. Co., C.C.A.N.Y., 
168 F.2d 678—Moran v. Pittsburgh- 
Des Moines Steel Co., C.C.A.Pa., 166 
F.2d 908, certiorari denied Pitts- 
burgh-Des Moines Steel Co. v. Mor¬ 
an. 68 S.Ct. 1516, 334 U.S. 846, 92 
L.Ed. 1770—^Waldron v. Aetna Cas¬ 
ualty & Surety Co., C.C.A.Pa., 141 
P.2d 230—Rytex Co. v. Ryan, C.C. 
A.I11., 12G F.2d 952—Cooper v. 

Brown, C.C.A.Pa., 126 F.2d 874— 
Harry L. Sheinman & Sons v. 
Scranton Life Ins. Co., C.C.A.Pa., 
125 P.2d 442—Lennlg v. New York 
Life Ins. Co., C.C.A.Pa., 122 F.2d 
871—Occidental Life Ins. Co. v. 
Thomas, C.C.A.Idaho, 107 F.2d 876. 

Klepal V. Pennsylvania R. Co., 
D.C.N.Y.. 129 F.Supp. 668, aillrmed, 
C.C.A., 229 F.2d 610. 

Degree or quantum of proof required 

(1) South Dakota federal court was 
required in a case where jurisdiction 
was based on diversity of citizen¬ 
ship, to follow South Dakota rule 
with respect to degree of proof re¬ 
quired. 

U.S—Hardware Mut. Ins. Co. of 
Minn. V. Jacob llleb, Inc., C.C.A. 
S.D., 146 F.2d 447. 

(2) Rule which prescribe.s the 
quantum of proof by which sufficien¬ 
cy is measured is a matter of sub¬ 
stance within the Erie Doctrine. 

U.S.—Cooper v. Brown, C.C.A.Pa., 126 

F.2d 874. 

Parol contract to convey land 

What constitutes “substantial evi¬ 
dence” within the rule that party 
seeking in the federal court specifle 
performance of a parol contract to 
convey land must prove contract by 
substantial evidence is determinable 
by the law of the state. 

U.S.—Johnson v, Mosley, C.A.Ark., 
179 F.2d 573. 

Oral contract to niako reciprocal 
wills 

In action for specifle performance 
of an alleged oral contract made in 
Missouri for making of reciprocal 
wills, Missouri rule as to quantum 
of evidence necessary to establish 
such oral contract was applicable al¬ 
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though action was brought in federal 
di.strict court in Michigan. 

U.S.—McCabe V. Bagby, C.A.Mich., 
186 F.2d 546. 

Sufficiency of negative testimony 

as to ringing of locomotive bell and 
blowing of whistle on approaching 
crossing as required by state stat¬ 
ute, and as to whether flasher or wig¬ 
wag signals were in operation, must 
be tested by state law. 

U.S.—Phillips V. Kurn, C.C.A.Ark., 
146 P.2d 908. 

Ehibstantive matters governed by laws 
of another state 

(1) Where a New York court would 
apply Maryland law as to substan¬ 
tive matters, and its own law as to 
the sufficiency of the evidence, feder¬ 
al court sitting in New York must do 
the same. 

U.S.—Rowe V. Pennsylvania Grey¬ 
hound Lines, Inc., C.A.N.Y., 231 F. 
2d 922, certiorari denied Pennsyl¬ 
vania Greyhound Lines, Inc. v. 
Rowe, 76 S.Ct. 1052, 351 U.S. 984, 
100 L.Ed. 1498. 

(2) Where place for performance 
of contract for the purchase of sand 
and gravel was in Maryland, the 
measure of damages for cancellation 
of the contract by buyer was gov¬ 
erned by the law of Maryland, where¬ 
as sufficiency of the evidence was 
governed by the law of Pennsylvania, 
where action was brought. 

U.S.—^Washington Sand & Gravel Co. 
v. Brann & Stuart Co., C.C.A.l’a., 
162 F.2d 826. 

6. U.S.—Sheptur v. Proctor & Gam¬ 
ble Distributing Co., C.A.Mich., 261 
F.2d 221. 

6. U.S.—Sheptur v. Proctor & Gam¬ 
ble Distributing Co., C.A.Mich., 261 
F.2d 221—^Avlon v. Greencha Hold¬ 
ing Corp., C.A.N.Y., 239 F.2d 616 
—Pierce Consulting Engineering 
Co. V. City of Burlington, Vt., C.A. 
Vt., 221 F.2d 607—Lovas v. General 
Motors Corp., C.A.Ohio, 212 F.2d 
805—General Acc. Fire & Life Cor¬ 
poration, Limited, v. Schero, C.C.A. 
Fla., 160 F.2d 776—Francone v. 
Southern Pac. Co., C.C.A.Tex., 145 
F.2d 732—Carter v. Kurn, C.C.A. 
Ark., 127 F.2d 416. 

Coufllot of laws rule 

(1) Whether evidence In diversity 
action in federal court for Pennsyl¬ 
vania presented question for jury as 
to whether insured had misrepresent¬ 
ed his state of health in application 
for life policy would be determined 
under Pennsylvania law regardless 
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evidence to support a verdict,^ and that state law 
controls the disposition of a motion for a directed 
verdict or judgment notwithstanding the verdict.® 

On the other hand, it has been held that the 
division of function between court and jury is gov¬ 
erned by federal, not state, law,^^ and that federal 
law governs as to whether a question is for the 
court or is to be submitted to the jury.i® Thus it 
has been held that the standard for submitting a case 
to the jury or directing a verdict in a federal court 
is governed by federal law,i^ and that the federal 
court will not follow a state court rule requiring 
submission to the jury where there is a scintilla 
of evidence.12 A state view, that if facts are un¬ 
disputed, the court will decide whether there has 
been unreasonable delay in notifying an insurer 
and will not submit such issue to the jury, need not 
be followed by the federal court.12 The federal 
courts have declined to follow a state rule reserving 
for court determination the question of whether 


one is an employee within the meaning of a com¬ 
pensation law, and so barred from maintaining a 
common-law action for his injuries.!* 

^'Federal question** jurisdiction. Where the juris¬ 
diction of the federal court is based on the existence 
of a federal question, federal law applies as to both 
substance and procedure.!^ The burden of proof 
in an action under a federal statute is governed 
by federal law.!® However, it has been held that 
although a contract and jurisdiction to enforce it 
arise out of a federal statute, the enforcement of 
the right must conform to the remedy prescribed by 
the law of the state where the action is brought.!'^' 

Arbitration, Where litigation is in the federal 
court by reason of diversity of citizenship, the en¬ 
forceability of a provision for arbitration is gov¬ 
erned by state law.!® Where arbitration will not be 
compelled in the state courts, it may not be com¬ 
pelled by the federal courts, as by a stay of the action 
pending arbitration.!'*^ 


of place of contract, in view of facts 
that PennsyJ\cinifi <'ourls apply law 
of forum in determining wh<‘Lher is¬ 
sues such ns fraud should lie su limit- 
tcid to Jury, and the Penn.sylvunia ruh* 
is binding on federal courts sitting 
therein. 

U.S.—Croll V. John Hancock Mut. 
Life Ins. Co., C.A.l’a . IDS F,2d 562. 
(2) In libel action in federal dis¬ 
trict court in rcnnsylvania, the law 
of the forum controll«'d ns to the rem¬ 
edy, including delcrmination as to 
whether there was sulllciont evidence 
of an issue of fact to warrant Us 
sul)mis.sion to jury. 

U.S.—Kilian v. Stackpole Sons, Inc., 
D.C.Pa., 98 F.Supp. 500. 

7. U.S.—Stopper \. Manhattan Life 
Ins. Co. of N. Y., CA.Pa., 241 P\2d 
4C6. certiorari denied 78 S.Ct. 3 7, 
355 U.S. 815, 2 U.Ed.2d 32—Twin 
City Hardwood Lumber Co. v. 
Dreger, C.A.MInn . 300 F 2d 197— 
(tulierrez v Public Service Inter¬ 
state Transp. Co., C.C.A.N.Y., 168 
F.2d 678. 

DeVito V. United Air Lines, D.C. 
N.Y.. 98 F.Supp. 88. 

8 . XT.S.—Continental Can Co. v. Hor¬ 
ton, C.A.Nob, 250 F.2d 037. 

9 . u.g.—Ettolson V. Metropolitan 
Life Ins. Co., C.A.N.J., 137 F.2d 
62. 

10. U.S —Uurebam v. J. P. Stevens 
c'i Co., (\A.Vn. 209 P.2d 35. 

11. U.S.—Phipps V. N. V. Neder- 
landsche Stoomvart, Maats, C.A.Or., 
*’59 F 2d 3 43—Keuter v. Eastern Air 
Lines, C.A.Alu.. 226 F.2d 4 43—Davis 
Frozen Foods, Inc. v. Norfolk 
Southern Ry. Co„ C.A.N.C., 204 F. 
2d 839, certiorari denied 74 S.Ct. 


41, 346 U.S. 824, 98 L.Ed. 349—Mc- 
Sweenoy v. Prudential Ins. Co. of 
America, C.C.A.S.C., 128 F 2d 660, 
certiorari denied 63 S.Ct. .57, 317 
U.S. 658, 87 l^.Ed. 529—Diederich 
v. American News Co., C.C.A.Okl., 
128 P.2d 144—Gorham v. Mutual 
Benellt Healtli & Accident Ass’n of 
Omaha, C.CA.N.C., 3 3 4 F.2d 97, 
certiorari denied Cl S.Ct. 615, 312 
U.S. 688, 85 L.Ed. 112,5. 

State coustltatlonal provision. 

(1) State constitutional provision 
that questions of contributory negli¬ 
gence and assumption of risk shall 
in all cases lie quc.stions of fact and 
be loft to the Jury does not control 
federal court .sitting in that state, 
and court may direct a verdict where 
.such matters are established by the 
evidence as a matter of law. 

U.S.—Diederich v. American News 
Co„ C.C.A.Okl., 128 F.2d 144. 

(2) Prior to the adoption of the 
Erie Doctrine, it was hold by the 
Supreme Court that such constitu¬ 
tional provision was not binding on 
a federal court sitting in the. state. 
U.S.—Herron v. Southern Pac. Co, 

Ariz., 51 S.Ct. 383. 283 U.S. 91, 75 
L.Ed. 857 answers conformed to, 
C.C.A., 60 F.2d 1078. 

12, U.S.—Reuter v. Eastern Air 
Lines, C.A.Ala., 226 P.2d 443. 

13, U.S.—Zauderer v. Continental 
Casualty Co., C.C.A.N.y., 140 F.2d 
211 . 

14, U.S.—Magenau v. Aetna Freight 
Lines. Inc., Pa., 79 S.Ct. 1184, 360 
U.S. 273, 3 L.Ed.2d 3 224—Byrd v. 
Blue Ridge Electric Cooperative, S. 
a, 78 S.Ct. 893, 356 U.S. 626, 2 L.Ed. 
963, rehearing denied 78 S.Ct. 1366, 
357 U.S. 933, 2 L.Ed.2d 1375. 
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15. U.S.—^Atlantic Coast Line R. Co. 
V. Dixon, C.A.Ga., 207 F.2d 899— 

U. S. V. Schennault, C.A.III., 201 F. 
2d 1, certiorari denied Schennault 

V. U. S., 73 S.Ct. 864, 346 U.S. 960, 
97 I..Ea. 1373. 

16. U.S.—Compnnia De Vapores Ins- 
co, S. A. V. Missouri Pac. U. Co., 
C.A.La., 2S2 F.2d 657, certiorari de¬ 
nied 77 S.Ct. 102, 352 U.S. 880, 1 
L.Ed.2d 80. 

17. U.S.—Hamilton Foundry & 
Mach. Co. V. International Holders 
& Foundry Workers Union of North 
America. C.A.Ohio, 3 93 F.2d 209, 
certiorari denied 72 S.Ct. 1060, 343 
U.S. 966, 96 l^.Ed. 1363. 

State statute of frauds affects the 
remedy only and is app]i<‘Hble in pro¬ 
ceeding to enforce eolleetive liargain- 
Ing agreement under l^abor Manage¬ 
ment ReIatlon.s Act. 

U.S.—Hamilton Foundry Maeh. 

Co. V. International Holders & 
Foundry Workers Union of North 
America, supra. 

18. U.S.—Bernhardt v. l\>lygraphic 
Co. of America, Vt., 76 S.Ct. 273. 
3.50 U.S. 198, 100 L.Ed 199. 

Nature of tribunal where suit is to 

1)0 tried is an important part of par¬ 
cel of rights behind cau.se of action, 
and change from court of law to ar¬ 
bitration panel may make radical 
difl’eronce in ultimate rc.sult, and, 
therefore, whether contract provi¬ 
sion for arbitration would be enforce¬ 
able, in diversity case, would depend 
on state law. 

U.S.—Bernhardt v. Polygraphic Co. of 
America, supra. 

19. U.S.—Bernhardt v. Polygraphic 
Co. of America, supra. 
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Sunnval of action. Whether an action survives 
death is a matter of substance rather than proce¬ 
dure, and is included among the matters to be 
determined by state law.^o 

Venue, Questions of venue in the federal courts 
are federal questions but it has been held that 
the federal courts will follow state law as to wheth¬ 
er an action is transitory or local ,22 and where by 
the law of the state, the action is local and triable 
•only in the county where the property is located, the 
federal court will follow state law in determining 
the proper venue of the action.23 It has been held 
that the provision of a state statute for service of 
process on nonresident motorists that any suit there¬ 
under must be filed in the county in which the 
cause of action accrued is a matter of substantive 
law which must be respected and followed by the 
federal court.^^ 

Capacity to sue. Where the jurisdiction of a 
federal court is based on diversity of citizenship, the 
law of the state in which the action is brought is 
controlling in determining the capacity of the par¬ 


ties to sue and be sued.25 State law has been held 
applicable as to the right of plaintiff to sue as the 
real party in interest,^^ but a federal court is free 
to invoke the federal rule requiring the owner of a 
right to sue in his own name.27 Where an unin¬ 
corporated association may not be sued in its com¬ 
mon name in the state courts, it may not be so 
sued in the federal court unless a federal question 
is involvcd.28 State law has been held to govern 
as to the right of one who is the equitable, but not 
the record, owner of stock to maintain a stockhold¬ 
er’s derivative action.29 A federal court has per¬ 
mitted a wife to maintain a tort action against the 
estate of her husband although such an action is not 
permitted in the courts of the state where the fed¬ 
eral court sits, where the tort was committed in 
another state under whose laws a wife may sue her 
husband for a tort.^O 

The capacity to sue in a representative capacity 
is determined by the law of the state in which the 
federal court sits,^! and this rule applies as to the 
right of a foreign executor, administrator, or guard- 


Tojas Development Co. v. Mo- 
Cough Bros., C.C.A.Tex., 165 F.2d 
276, motion granted 167 F.2d 268. 

Jackson v. Atlantic City Elec. 
Co., D.C.N.J., 144 F.Supp. CGI- 
Amalgamated Growth Industries, 
Inc. V. Borcoa, Inc., D.C.N.Y., 139 
F.Supp. 17. 

Contra: Wilson & Co. v. Fremont 
Cake & Meal Co., D.C.Neb., 77 F. 
Supp. 364—Pioneer Trust & Sav. 
Bank v. Screw Mach. Products Co., 
D.C.Wis., 73 F.Supp. 578. 

In ahsenoe of statute, local com¬ 
mon law mu.st govern question 
whether agreement to arbitrate 
should be specifically enforced. 

D.C.—John W. Johnson, Inc. v. 2600 
Wisconsin Ave., Inc., 231 F.2d 761, 
98 U.,S.App.D.C. 8. 

80. U.S.—Allen v. Whitehall Phar- 
macal Co., D.C.N.Y., 115 F.Supp. 7. 

Commercial Solvents Corp. v. 
Jasspon, 92 F.Supp. 20—Commer¬ 
cial Solvents Corp. v. Jasspon, D. 
C.N.Y., 10 F.R.D. 356. 

Death after action instituted 

In view of fact that under Indiana 
law, actions for personal injuries do 
not survive death of injured party, 
executor of estate of person, who 
sustained personal injuries in Indiana 
and who died after commencement of 
suit, could not recover for such inju¬ 
ries. 

U.S.—Allen v. Whitehall Pharmacal 
Co., D.C.N.Y., 116 F.Supp. 7. 

21. U.S.—Badger v. Reich Bros. 
Const. Co., C.C.A.La.. 161 P.2d 289, 
affirmed 68 S.Ct. 687, 333 U.S. 163, 
92 L.Ed. 614, rehearing denied 68 


S.Ct. 900, 333 U.S. 878. 92 I^.Ed. 
1153—Murphree v. Mis.sissippi Pub. 
Corp., C.C.A.Miss. 149 F.2d 138, 
affirmed 66 S.Ct. 242, 326 U.S. 438, 
90 L.Ed. 186. 

Nyberg v. Montgomery Ward & 
Co., D.C.Mich., 123 F.Supp. 599— 
Hidalgo V. Fidelity & Cas. Co. of 
N. Y., D.C.La., 104 F.Supp. 2.30, af¬ 
firmed. C.A.. 206 F.2d 834—Woodard 
V. Mutual Life Ins. Co. of N. Y., 
D.C.La., 69 F.Supp. 452. 

State venue statute can have no 
application to courts of United States. 
U.S.—Popp V. Archbell, C.A.Va., 203 
F.2d 287. 

22. U S.—Big Robin Farms v. Cali¬ 
fornia Spray-Chemical Corp., D.C. 
S.C., 161 F.Supp. 646. 

23. U.S.—Big Robin Farms v. Cali¬ 
fornia Spray-Chemical Corp., su¬ 
pra. 

24. U.S.—Setterlund v. Spierer, D.C. 
Mo., 11 F.R.D. 601. 

25. U.S.—Worthington Pump & Ma¬ 
chinery Corp. V. Local No. 259 of 
United Elec. Radio and Mach. 
Workers of America, D.C.Mass., 63 
F.Supp. 411. 

Joint stock asBoolatlon 

Where venue was laid In eastern 
district of Pennsylvania, the law of 
Pennsylvania determined capacity of 
defendant, a joint stock association 
formed under laws of New York, to 
sue or be sued. 

U.S.—^Van Sant v. American Exp. 
Co., C.A.Pa., 169 F.2d 365. 
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Suit on behalf of Mexican organiza¬ 
tion 

Right to maintain action in federal 
court in Nebraska again.st American 
fraternal benefit association for ac¬ 
counting and other relief, on behalf 
of Mexican fraternal benefit associa¬ 
tion’s stockholders, depended on the 
law of Mexico, 

U.S.—Molina v. Sovereign Camp, W. 
O. W., D.C.Neb., 6 F.R.D. 386. 

26. U.S.—Kerna v. Trucking, Inc., D. 
C.Pa., 3 F.R.D. 365. 

27. U.S.—Carlson v. Glenn L. Mar¬ 
tin Co., D.C.Ohio, 103 F.Supp. 153 

28. U.S.—McNutt V. United Gas. 
Coke & Chemical Workers of Amer¬ 
ica. C. I. O., DC.Ark., 108 F.Supp. 
871. 

29. U.S.—Murdock v. Follansbee 
Steel Corp.. C.A.Pa., 213 F.2d 570. 

Steinberg v. Hardy, D.C.Conn., 90 
F.Supp. 167. 

30. U.S.—Franklin v. Wills, C.A. 
Tenn., 217 F.2d 899. 

31. U.S.—Cooper v. American Air¬ 
lines, C.C.A.N.Y., 149 P.2d 356, 162 
A.L.R. 318. 

Federal rule of procedure see Fed¬ 
eral Civil Procedure § 47. 

State Judge 

Whether Maine probate judge in 
his representative capacity may sue 
on a probate bond in the United 
States district court for the District 
of Massachusetts must be determin¬ 
ed by the law of the state in which 
the district court is held. 

U.S.—Wilbur v. Ford, D.C.Mass., 81 
F.Supp. 641. 
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ian to sue in the federal court where he has not 
obtained ancillary letters or qualified in the statc .^2 

Parties, It has been held that questions as to 
proper and necessary parties are procedural ones 
governed by federal law, 33 but it has also been held 
that the question of indispensable parties is to be 
decided in accordance with the law that would be 
applied by the state courts in a similar casc.34 in 
any event, since the application of the rules as to 
parties depends on their interests, which in a diver¬ 
sity case are state created, the determination of 
questions of proper and necessary parties neces¬ 
sarily involves the application of state law.35 A 
state rule requiring plaintiff to elect whether to 
hold an agent or his undisclosed principal has been 
considered merely procedural and not binding on a 
federal court.36 The view has been taken that 
whether the interests involved arc such that they 
may be represented in a class action is a matter 
of procedure governed by the federal rules of procc- 
dure.37 State law permitting suit against any one 
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or more joint obligors applies in the federal court,^® 
and state practice permitting a suit against a surety 
without joining the principal as a party will be fol¬ 
lowed by a federal court.3 3 There is authority to 
the effect that state law requiring that the corpora¬ 
tion be named as party plaintiff in a stockholder’s 
derivative action must be followed by the federal 
court in determining whether the diversity of citi¬ 
zenship requisite for federal jurisdiction exists.^® i' 

Action by injured party against insurer. Where 
the courts of the state in which the federal court 
sits do not permit the injured party to sue an in¬ 
surer directly,^^ or to join the insured and the 
insurer,^2 tbe same rules will be applied by the fed¬ 
eral court. Where a state statute permits suit by an 
injured party against the insurer without joinder of 
the insured, and without first obtaining a judgment 
against the insured, such action may be maintained 
in the federal court sitting in that staters and in 
a federal court sitting in another state where the 
state in which it sits would permit it.^^ However, 


32. U.S.—Barnes v. Union Pao. R. 
Co., D.C.Idaho. 139 F.Supp. 198— 
Citizens Fidelity Bank & Trust Co 
V. Baeae, D.C.Tenn., 13G F.Supj). 683 
—Smith V. Bevins, D.C.Md., 57 F. 
Supp. 760. 

Carter v. Pennsylvania R. Co., P. 

C. N Y., 9 F.R.D. 47—Reynolds v. 
Cincinnati, N. O. & T. P, Ry. Co., 

D. t^Ky., 7 F.R.D. 165—OrlofC v. 
Hayes, D.C.N.Y., 7 F.R.D. 75. 

33. U.S—Lawrence v. Sun Oil Co., 
CCA.La., 166 F.2d 4 66. 

Braniff Airways. Inc. v. Falking- 
hani. D.C.Minn., 20 F.R.D. 14i. 

34. U.S.—Whittemore v. Continen¬ 
tal Mills, D.C.Me., 98 F Supp. 387. 

35 . S.—Hertz v. Record Pul>. Co. 
of Frie, C.A.Pa., 219 F.2d 317, cer¬ 
tiorari denied 75 S.Ct. 601. 349 U.S. 
912. 99 L.Ed. 1247. 

Continental Bus Systems Inc. v. 
Rohwer, D.C.Colo., 172 F.Supp. 487 
—Campbell v. Pacific Fruit Kxp. 
Co., D.C.Idaho. 148 F.Supp. 209— 
Valley Forge Golf Club v. L. G. De 
Felice & Son, Inc., D.C.Pa., 124 t. 
Supp. 873—Carlson v. Glenn L. 
Martin Co., D.C.Ohlo. 103 F.Supp. 
153. 

Nature of ahaeat party** interest 

Where plaintiff was a citizen and 
resident of Pennsylvania and defend¬ 
ants were Now Jersey residents, and 
plaintiff's partner was a citizen and 
resident of New Jersey, and jurisdic¬ 
tion re.sted solely on diversity of cit¬ 
izenship, nature of absent partner’s 
Interest would be determined in same 
manner as it would be determined in 
a New Jersey court. 

U.S.—Charne v. Essex Chair Co., D.C. 
N.J., 92 F.Supp. 164, 


36. U.S.—Joseph Denunzio Fruit Co. 
V. Crane, D.C.Cal., 79 F.Supp. 117, 
vacated on other grounds 89 F. 
Supp. 962, reversed, C.A., 188 F.2d 
569, certiorari denied. Crane v. Jo¬ 
seph Denunzio Fruit Co.. 72 S.Ct. 
37, 342 U.S. 820, 90 L.Ed. 620. 

37. U.S.—Kdgerton v. Armour & Co., 
D.C.Cal., 94 F.Supp. 549. 

Clas.s actions generally see Federal 
Civil Procedure § 63 et seq. 

38. U.S.—Katz Exclusive Millinery, 
Inc. V. Reichman, D.C.Mo., 107 F. 
Supp. 263. 

39 . xJ.S.—South Carolina Public 
Service Authority v. New York 
Cas. Co., D.C.S.C., 74 F.Supp. 840. 

40. U.S.—I.»evitan v. Stout, D.C.Ky., 
97 F.Supp. 106. 

41. U.S.—Hoosier Cas. Co. of Indian¬ 
apolis, Ind. V. Pox, D.C.Iowa, 102 
F.Supp. 214. 

42. U.S.—Pitcairn v. Rumsey, D.C. 
Mich.. 32 F.Supp. 146. 

Jennings v. Beach, D.C.Mass., 1 
F.R.D. 442. 

43. U.S.—Lumbermen’s Mut. Cas. Co. 
V. Elbert. La.. 75 S.Ct. 161, 348 U. 
S. 48. 99 L.Ed. 59. 

Lewis v. Manufacturers Cas. Ins. 
Co., D.C.La., 107 F.Supp. 465—Rich- 
burg V. Massachusetts Bonding & 
Ins. Co., D.C.La., 74 F.Supp. 442. 
Statute gives a substantive right 
U.S. — Lewis V. Manufacturers Cas. 

Ins. Co., D.C.La., 107 F.Supp. 466. 
Foreign insurance contract 

(1) In action in federal district 
court In Louisiana against insurer by 
claimant, on automobile policy is¬ 
sued, made, and delivered In Texas 
under whose law contract provision, 
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barring suit against insurer until aft¬ 
er judgment against Insured, is val¬ 
id, Loui.siana direct action statute 
would not apply to policy, and motion 
to dismiss would be sustained. 

U.S.—Mayo v. Zurich General Acc. & 
Liability Ins. Co., D.C.La., 106 P. 
Supp. 679—Bayard v. Traders & 
Gen. Ins. Co., D.C.La., 99 F.Supp. 
343, motion denied 104 F.Supp. 7. 
(2) Even though the contract was 
made In another state under whoso 
laws the provision barring suit until 
there Is a judgment against the in¬ 
sured Is valid, Louisiana courts per¬ 
mit a direct suit against the insurer, 
and federal court in Louisiana will 
do likewise. 

U.S.—Rogers v. American Employers’ 
Ins. Co., D.C.La., 61 F.Supp. 142. 
Where accident occurred in another 
state, courts of w’hich do not permit 
direct suit against Insurer, federal 
court sitting in Louisiana will not 
permit such suit. 

U.S.—Weingartner v. Fidelity Mut. 
Ins. Co. of Indianapolis, Ind., C.A. 
La., 206 F.2d 833. 

44. U.S.—Collins V. American Auto. 
Ins. Co. of St. Louis, Mo., C.A.N. 
Y., 230 F.2d 416, certiorari dismiss¬ 
ed 77 S.Ct. 20, 362 U.S. 802, 1 L.Ed. 
2d 37. 

Substantive right 

Under New York law, matter of 
proper parties and capacity of par¬ 
ties to sue and be sued may, in gen¬ 
eral, be deemed a procedural matter, 
but designation of party defendant in 
the Louisiana direct action statute, 
by analogy to death action cases, 
must be regarded as part and parcel 
of the new substantive right created 
thereby for purpose of action brought 
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it has been held that where the rule is regarded as 
merely procedural, it is not operative in a federal 
court sitting in another state, even though the acci¬ 
dent occurred in the state whose statute permits 
such direct suit against the insurer.^5 Jt has also 
been held that the federal court may not apply a 
local law permitting a direct action by the injured 
party against the insurer without joining the insured 
where the local courts have characterized the rule 
permitting such suit as procedural rather than sub¬ 
stantive.^® 

Pleading. In the matter of pleading, the federal 
courts are not controlled by state practice a fed¬ 
eral court need not follow state law as to the form 
or mode of pleading,^® but in a diversity case state 


law applies in determining whether or not a cause 
of action is alleged.^^ Whether waiver must be 
pleaded is a matter of procedure and practice as to 
which the rulings of the state courts are not con- 
trolling.®!^ It has been held that the federal rule, 
that the complaint in a stockholder’s derivative 
action must allege that plaintiff was a shareholder 
at the time of the acts complained of, applies despite 
the fact that the state courts permits suits based on 
transactions which took place before plaintiff be¬ 
came a shareholder.®^ 

Federal law has been applied as to amendment of 
the pleadings®2 even after the statute of limitations 
has expired but it has been held that state law 
must be applied as to whether or not an amended 


on such statute in federal district 
court in New York. 

TT.s. —Collins V. American Auto. Ins. 
Co. of St. Louis, Mo., supra. 

45. U.S.—^Wells V. American Em¬ 
ployers’ Ins. Co., C.C.A.Tex., 132 
F.2d 316. 

fiuit not permitted In state courts 

Where persons Injured in automo¬ 
bile collision, occurring in Louisiana, 
had right to bring direct action in 
Texas against insurer, without ob¬ 
taining judgment against insured if 
law of Louisiana was applicable, Imt 
not if law of Texas was applicable, 
and the right to sue insurer directly 
Was procedural not substantive, the 
law of Texas governed. 

U.S.—Wells V. American Employers 
Ins. Co., supra. 

46. U.S.—Aponte v. American Sur. 
Co., of N. Y., D.C.Puerto Rico, 171 
F.Supp. 677. 

47. U.S —Continental Collieries v. 
Shober, C.C.A.Pa., 130 F.2d 631. 

Byrd v. Connelly, D.C.Fla., 117 F. 
Supp. 820—Bohn v. American Ex¬ 
port Lines, D.C.N.Y., 42 F.Supp. 
228. 

Federal rules as to pleading general¬ 
ly see Federal Civil Procedure 9 
247 ct seq. 

Short and plain statement of claim 

Federal rule requiring a pleading 
to contain a short and plain state¬ 
ment of the claim controls a federal 
court despite the doctrine of Erie 
Railroad Co. v. Tompkins, since the 
rule regulates procedure and not a 
matter of substance. 

U.S.—Sims v. United Pacific Ins. Co., 
D.C.Idaho, 61 F.Supp. 433. 
Stockholders* derivative action 

Where federal court has jurisdic¬ 
tion of stockholders’ derivative ac¬ 
tion to enforce liabilities created by 
state law only because of diversity of 
cltlsenship, state law must determine 
the extent to which effort to obtain 
action by stockholders is a prerequi¬ 
site to maintenance of derivative ac¬ 


tion, but federal rule of procedure 
determines the nece.ssity of pleading 
such effort and the requisite particu¬ 
larity of the pleading. 

U.S.—Steinberg v. Hardy, D.C.Conn., 
90 F.Supp. 1G7. 

48. U.S.—Whitehall Const. Co. v. 
Wa.shington Suburban Sanitary 
Commission, D.C.Md., 165 F.Supp 
730. 

49. U.S.—Whitehall Const. Co. v. 
Washington Suburban Sanitary 
Commission, supra—Mutual Life 
Ins Co. of New York v. Chamber¬ 
lin. D.C.N.J., 62 F.Supp. 334. 
Whether pleading Is sufficiently 

definite to charge resident agent of 
foreign publishing corporation with 
publication of libelous article con¬ 
tained in magazine distributed by 
agent is question of local law. 

U.S.—Albl V. Street & Smith Publi¬ 
cations, C.C.A.Wash., 140 F.2d 310. 

50 . U.S.—Glpps Brewing Corp. v. 
Central Mfrs.’ Mut. Ins. Co., C.C.A. 
Ill., 147 F.2d 6. 

51 . U.S.—Perrott v. U. S. Banking 
Corp.. D.C.Del., 63 F.Supp. 953. 

Bankers Nat. Corp. v. Barr, D.C. 
N.Y., 7 F.R.D. 305. 

Where both state and federal law 
impose requirement, determination of 
I applicable law is not necessary. 

U.S.—Henis v. Compania Agricola T)e 
Guatemalaf D.C.Del., 116 F Supp. 
223, affirmed, C.A., 210 F.2d 950. 

52. U.S.—Gifford v. Wichita Falls & 
Southern Ry. Co., C.A.Tex., 224 F. 
2d 374, certiorari denied 70 S.Ct. 
163, 360 U.S. 896, 100 L.Ed. 787— 
Petsel V. Chicago, B. & Q. R. Co., 
C.A.Iowa. 202 F.2d 817. 

Ross V. Philip Morris Co., D.C. 
Mo., 164 F.Supp. 688. 

Taylor v. Reading Co., D.C.Pa., 
23 F.R.D. 186. 

Action removed from state oonrt 

On motion to amend pleadings at 
time of trial of action removed from 
state court, state rules and decisions 
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were of persuasive interest, but not 
controlling. 

U.S.—Scliaad v. New York Life Ins. 

Co., D.C.Tenn., 79 F.Supp. 463. 

53. U.S.—Taylor v. Reading Co., D. 

C.Pa.. 23 F.R.D. 186. 

State decisions as to relation back 
State precedents were not control¬ 
ling in determining whether amended 
complaint was saved from bar of 
New York statute of limitations by 
doctrine of relation back since that 
was a matter of federal pleading. 
U.S.—Michelsen v. Penney, C.C.A.N. 
Y., 136 F.2d 409. 

Beal party in interest may be sub. 
slituted or added after state statute 
of limitations has run. 

U.S.—American Fidelity & Casualty 
Co. V. All American Bus Lines, Inc., 

C. A.Okl., 190 F.2d 234, <*ertiorari de¬ 
nied 72 S.Ct. 79, 342 U.S. 851, 96 L. 
Ed. 642. 

Janis v. Kansas Elec. Power Co., 

D. C.Kan., 99 F.Supp. 88, affirmed, 
C.A., 194 F.2d 942. 

Admiralty action 

(1) Where ancillary administrator 
for estate of passenger in boat who 
was killed in collision on navigable 
river was appointed by court with¬ 
out jurisdiction over subject matter 
of death action, and ancillary admin¬ 
istrator filed libel in federal district 
court, and state court which Imd ju¬ 
risdiction subsequently appointed 
same person as ancillary receiver, 
and libel was amended to show such 
fact, whether libel as amended relat¬ 
ed back to Inception of proceeding.^ 
so that proceeding was not barred 
by state one-year statute of limita¬ 
tions would be determined by admir¬ 
alty rather than by state law, and 
libel did relate back under admir¬ 
alty law. 

U.S.—Deupree v. Levinson, C.A.Ky., 
186 F.2d 297, certiorari denied Lev¬ 
inson V. Deupree, 71 S.Ct. 736, 341 
U.S. 916, 96 L.Ed. 1361. 

(2) Where widow filed libel in ad- 
•miralty for damages for wrongful 
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complaint may be related back to the date of the 
original complaint with respect to the statute of 
limitations.®^ 

Process, The view has been taken that federal 
law governs as to whether a foreign corporation is 
doing business in a state so as to be amenable to 
the service of the process of the federal court in a 
diversity case,®® as well as in a ‘‘federal question” 
case.®® However, there is also authority that the 
question is one of substantive law,®7 and is con- 
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trolled by state law,®® While the constitutional 
question of jurisdiction over a foreign corporation 
is for the federal courts,®® so that the question is, 
in a sense, ultimately a federal one,®® the constitu¬ 
tional question is not reached for decision until it 
is first determined that under state law the foreign 
corporation is subject to the service of process.®^ 
The validity of service of process on a dissolved 
corporation has been held to be a substantive ques¬ 
tion controlled by state law.®® 


death based on Missouri death stat¬ 
ute, as administratrix of decedent’s 
estate, within one year of date of 
death but after six-month p€»nod, 
widow’s subsequent motion made 
more than one year after death to 
have her representative capacity 
changed by amendment from admin¬ 
istratrix to that of natural guardian 
for minor children, thereby avoiding 
one-year statute of limitations in¬ 
cluded m Missouri death statute, 
presented a “proc<‘dural question” not 
controlled by Missouri law. 

U.S.—Tlochantin v. Inland Waterways 
Corp., D.C.Mo., n F.R.D. 692. 

64. U.S.—Nolo Klee Co. V. Reilly, 

D.C.N.y.. 93 F.Supp. 164. 

55. TT.S.—Napelbaum v. Atlantic 
(Greyhound (\)rp., D.C.N.Y., 171 F. 
Supp. 547—Clifton Products, Inc. 
V. American Universal Ins Co , D.C. 
N.Y., 169 F.Supp. 842—Anderson v. 
British Overseas Airways Corp,, D. 

C. N.y., 144 F.Supp. 643—^Nugey v. 
Paul-Tjcwis Kaboratories, D.C.N.Y., 
132 F.Supp 4 48—Sattertleld v Ke- 
high Val. R. Co, D.C.NT., 3 28 F. 
Supp. 669—General Electric Co. v. 
Masters Mail Order Co., D.C.N Y., 
122 F.Supp. 797—Moore v. Atlantic 
Coast Dine R, Co., D.C.Pa., 98 F. 
Supp. 375—Pike v. New England 
Greyhound Lines, D C.Mass., 93 F. 
Supp. 669—Myers Motors v. Kaiser- 
Frazer Sales Corp., D.C.Minn., 76 F. 
Supp. 291. 

Danzig v. Virgin Isle Hotel, Inc., 

D. C.N.y., 23 F.R.D. 316. 

Decision* of federal courts are con¬ 
trolling in determining whether for¬ 
eign corporation is doing business 
within state so as to be amenable to 
process. 

U.S.—Myers Motors v. Kaiscr-Prazer 
Sales Corp., D.C.Minn., 76 F.Supp. 
291. 

Trustee for foreign corporation 

U.S.—Jacobowitz v. Thomson, C.C.A. 
N.Y., 141 F.2d 72. 

56. U.S.—Lone Star Package Car Co. 
V. Baltimore & O. R. Co., C.A.Tex., 
212 F.2d 147. 

Bar’s Leaks Western, Inc. v. Pol¬ 
lock, D.C.Cal., 148 F.Supp. 710. 

67. U.S.— Reusing v. Turner Avia¬ 

tion Corp., D.C.Ill., 166 F.Supp. 790 
—W. H. Elliott & Sons Co. v. E. & 


I F. King & Co., D.C.N.H., 144 F. 
j Supp. 401—Perkins v. Louisville & 
N. R. Co.. D.C.Cal., 94 F.Supp. 946 

58. U.S.—Stanga v. McCormick Ship¬ 
ping Corp.. C.A.La., 268 F.2d 644— 
Plorio V. Powder-Power Tool Corp.. 
C.A.Pa., 248 F.2d 367—Partins v 
Michaels Art Bronze Co., C.A.Pa., 
202 P.2d 641—Albritton v. General 
Factors Corp., CA.Miss., 201 F.2d 
138—Canvas Fabricators, Inc. v. 
William E. Hooper & Sons Co., C. 
A.Ill., 199 F.2d 486—Rosenthal v. 
Frankfort Distillers Corp, C.A. 
Tex., 193 P.2d 137—Steinway v. Ma¬ 
jestic Amusement Co., C.A.Okl., 179 
F.2d 681, 18 A.L.R.2d 179, certiorari 
denied 70 S.Ct. 802, 339 U.S 947, 94 
L.Ed. 1362—Kelley v. Delaware, L. 
& W. R. Co., C.A.Mass.. 170 F.2d 
195, certiorari denied 69 S Ct. 742, 
336 U.S. 939, 93 L.Ed. 1097. 

Shawc v. Wendy Wilson, Inc., D, 

C. N.y., 171 F.Supp. 117— Kenslng 
V. Turner Aviation Corp., D.C.Tll., 
166 F.Supp. 790—Georgia Lumber 
& Veneer Corp. v. Solem Mach. Co., 

D. C.Ga., 150 F.Supp. 126—Anschell 
V. Sackheim. D.C.N.J., 146 F.Supp. 
447—^. H. Elliott & Sons Co. v. E. 
* F King & Co., D.C.N.H., 144 F. 
Supp. 401—Chandler v. G. W. Glad¬ 
der Towing Co., D.C.Ark, 143 F. 
Supp. 668—Charles Kecshin, Inc. v 
Gordon Johnson Co., D.C.Ark., 109 
F Supp. 939—Green v. Equitable 
Powder Mfg. Co., D.C.Ark., 99 F. 
Supp. 237—Perkins v. Louisville & 
N. R. Co., D.C.Cal., 94 F.Supp. 946 
—Doyle V. Southern Pac. Co., D.C. 
Mo., 87 F.Supp. 974. 

Olshansky v. Thyer Mfg. Corp, 
D.C.Ill., 13 F.R.D. 227—Cole v. 
Stonhard Co., D.C.N.Y., 12 F.R.D. 
508. 

Znterprstatiou of stats statute gov¬ 
erning method of service of process 
on foreign corporation doing business 
in state was primarily for state 
courts. 

U.S.—^William I. Horlick Co. v. Boguc 
Elec. Mfg. Co., D.C.Mass., 146 F. 
Supp. 347. 

Expausioa of state Jurlsdiotlon 

Purpose of 1950 amendment to 
Louisiana statute was to broaden 
field of foreign corporations amen¬ 
able to local suit; and question as to 
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whether suit was a “proceeding on a 
cause of action resulting from or re¬ 
lating to such acts performed in” 
Louisiana, for purpose of amend¬ 
ment, was a state, rather than a fed¬ 
eral, question, in diversity action. 
U.S.—Stanga v. McCormick Shipping 
Corp., C.A.La., 268 F.2d 544. 

58. U.S.—Pulson v. American Roll¬ 
ing Mill Co., C.A.Mass., 170 P.2d 
193. 

Springs Cotton Mills v. Machine- 
craft, Inc., D.C.S.C., 156 F.Supp. 
372—Orange-Crush Grapico Bot¬ 
tling Co. v. Seven-Up Co., D.C.Ala., 
128 F.Supp. 174. 

Barnhart v. John B. Rogers Pro¬ 
ducing Co., D.C.Pa., 9 F.R.D. 690. 

60. U.S.—Leakley v. Canadian Pac. 

I Exp. Co., D.C.Alaska, 82 F.Supp. 

906. 

61. U.S.—Rosenthal v. Frankfort 
Distillers Corp., C.A.Tex., 193 P.2d 
137. 

Renslng v. Turner Aviation 
Corp., D.C.Ill., 166 F.Supp. 790— 
Georgia Lumber & Veneer Corp. v. 
Solem Mach. Co., D.C.Ga., 160 P. 
Supp. 126—Harris v. Deere & Co., 
D.C.N.C., 128 F.Supp. 799, affirmed, 

C. A., 223 F.2d 161—Charles Kee- 
shin, Inc. v. Gordon Johnson Co., 

D. C.Ark., 109 F.Supp. 939—Green 
V. Equitable Powder Mfg. Co., D, 
C.Ark., 99 F.Supp. 237—Doyle v. 
Southern Pac. Co., D.C.Mo., 87 F. 
Supp. 974. 

Corporation which has oaassd to do 
business in state 

Whether a state can subject a cor¬ 
poration to suit after It has ceased 
to do business in the state, for a 
claim not arising out of business 
done there, is a matter of local law 
in the first Instance but is subject to 
further questions of what limitations 
the United States Supreme Court 
will impose to limit state court ac¬ 
tion. 

U.S.—Ladd v. Brickley, C.C.A.Mass., 
168 F.2d 212, cefTtiorari denied 67 
S.Ct. 676, 330 U.S. 819, 91 L.Ed. 
1271, rehearing denied 67 S.Ct. 964. 
330 U.S. 866, 91 L.Ed. 1297. 

82. U.S.—International Pulp Equip¬ 
ment Co. V. St. Regis Kraft Co., D. 
C.Del., 64 F.Supp. 746. 
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A State rule giving parties who enter a jurisdic¬ 
tion solely for the purpose of attending a trial im¬ 
munity from the service of process need not be 
followed by the federal court, but state law that 
a foreign diplomat in transitu is entitled to the same 
immunity from the service of process as a diplomat 
in situ has been followed by the federal court.®^ 

The scope of cross-examination is governed by 
federal law.®^ 

Whether a controversy has become moot has been 
held to be a substantive question as to which state 

law controls.66 

Statute of frauds. The fact that the statute of 
frauds is regarded for other purposes as establishing 
a merely procedural rule does not prevent it from 
being part of the state law which must be followed 
by a federal court.®^ 

Contribution. Although state law may apply as 
to the right to contribution, the procedural methods 
of enforcing the right arc determined by federal 
law,®* and federal procedural rules may not be used 


to enforce contribution where the right to contribu¬ 
tion would not exist under state law.®^ 

Partnership. Federal law has been held to gov¬ 
ern as to the right of one member of a partnership 
that has been dissolved to bring an action in the 
partnership name for violation of the federal anti¬ 
trust laws,''® but it has also been held that state law 
governs as to the right of one member of a partner¬ 
ship to sue under the federal anti-trust laws for an 
injury to the partnership^^ State law permitting 
one member of a partnership to be sued for a firm 
obligation has been followed by a federal court in 
determining whether or not the other partners were 
indispensable parties to the action.72 

Inconsistent verdicts. State law has been held 
applicable in determining whether a verdict in favor 
of a wife for her personal injuries must be set aside 
as inconsistent with a verdict against her husband 
for loss of the wife’s services.*^* 

Remedies and relief. The federal courts conform 
to state law as far as possible in shaping relief. 


Service on secretary of state 

Whfre Delaware courts would have 
to recognize validity of service on a 
dissolved Delaware corporation by 
service of process on secretary of 
state, such service was good in ac¬ 
tion instituted in federal district 
court for Delaware, under federal 
rules. 

U.S.—International Pulp Equipment 
Co. V. St. Pegis Kraft Co„ supra. 

63. U.S.—Hardie v. Bryson, D.C.Mo., 
44 F.Supp. 67. 

Bale of practice 

Immunity from service of sum¬ 
mons extended to parties W’ho enter 
a jurisdiction solely for purpose of 
attending a trial is a “rule of prac¬ 
tice” of the court itself, and has 
nothing to do with “substantive law” 
or “procedural law,” and hence fed¬ 
eral district court in Missouri was 
not required to follow Missouri law 
in that regard under the doctrine* of 
Erie Railroad Company v. Tompkins. 
U.S.—Hardio v. Bryson, supra. 

64. U.S.—Kelley v. Delaware, L. & 
W. R. Co., C.A.Mass., 170 F.2d 196, 
certiorari denied 69 S.Ct. 742, 336 
U.S. 939. 93 L.Ed. 1097. 

Zater&atioaal law 

Where defendant, a minister ac¬ 
credited by France to Bolivia, was 
served with process in a stato court 
action, while within the state of New 
York, the law of New York deter¬ 
mines validity of service, and, al¬ 
though the New York courts look to 
international law as a source of New 
York law, their interpretation of in¬ 
ternational law is controlling on the 
federal courts on removal of the 


cause to them for divensity of citi¬ 
zenship, and fcdeml courts must fol¬ 
low New York courts so far as they 
have declared themselves. 

U.S.—Bergman v. De SI eyes, C.A.N. 
Y., 170 F.2d 360. 

65. U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., C.A.Pa., 183 F.2d 
467. 

66. TT.S.—Central States Coopera¬ 
tives V. Watson Bros. Transp. Co., 
C.A.Ill., 180 F.2d 689, certiorari de¬ 
nied 71 S.Ct. 44, 340 U.S. 815, 95 L. 
Ed. 599. 

67. XT.S.—Macias v. Klein, C.A.Pa., 
203 F.2d 205, certiorari denied Ma¬ 
cias V. Oakland Truck Sales, 74 S. 
Ct. 47, 346 U.S. 827, 98 L.Ed. 352. 

Ko.ssick V. United Fruit Co., D. 
C.N.Y., 166 F.Supp. 571. 

Application of state statute of frauds 
by federal court generally see su¬ 
pra S 189(3). 

68. U.S.—Gentry v. Jett, D.C.Ark., 
173 F.Supp. 772—Kravas v. Great 
Atlantic & Pacific Tea Co., D.C.Pa., 
28 F.Supp. 66. 

69. U.S.—D’Onofrio Const. Co. V. 
Recon Co., C.A.R.I., 265 F.2d 904— 
Linkenhoger v. Owens, C.A.La., 
181 F.2d 97. 

Joint Judgment required under state 
law 

(1) Where state law allows con¬ 
tribution only where plaintiff sues 
both tort-feasors jointly and ac¬ 
quires a judgment against both, if 
plaintiff elects to sue only one tort¬ 
feasor in the federal court, defend¬ 
ant cannot by impleading the other 
tort-feasor obtain contribution from 
him. 


U.S.—D’Onofrio Const. Co. v. Recon 
Co.. C.A.R.I., 255 F.2d 901. 

(2) Where, under state law, tort¬ 
feasor hold liable cannot appeal from 
judgment erroneously relieving tht‘ 
other tort-feasor of liability, the 
same rule will be applied in federal 
court. 

U.S.—Linkenhoger v. Owens, C.A. 
La., 181 F.2d 97. 

(3) New York court of appeal .s’ 
decision that Joint tort-feasor not 
made a party to action by plaintiff 
may not be brought in as a party de¬ 
fendant on application of original 
defendant stated not a mere “proce¬ 
dural rule” but the “substantive 
law” of New York which controlled 
a negligence action in United States 
district court for New York wherein 
federal jurisdiction was based on di¬ 
verse citizenship rather than Federal 
Rule of Civil Procedure authorizing 
defendant to bring in third partie.s. 
U.S.—Brown v. Cranston, C.C A.N.Y., 

132 F.2d 631, 148 A.L.R. 1178, cer¬ 
tiorari denied Cranston v. Thomp¬ 
son, 63 S.Ct. 1028, two cases, 319 
U.S. 741, 87 L.Ed. 1698. 

70. U.S.—Leh v. General Petroleum 
Corp., D.C.Cal., 165 F.Supp. 933. 

71. U.S.—Coast V. Hunt Oil Co., C. 
A.La., 195 F.2d 870, certiorari de¬ 
nied 73 S.Ct. 46, 344 U.S. 836, 97 L. 
Ed. 651. 

72. U.S.—James Talcott, Inc. v. 
Burke, D.C.Ohio, 145 F.Supp. 389. 

73. U.S.—McGilvray v. Pow'ell 700 
North, C.A.Ill., 186 F.2d 909. 

74. U.S.—Houseware Sales Corp. v. 
Quaker Stretcher Co., D.C.Wis., 70 
F.Supp. 747. 
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The remedies to be afforded in a federal court for 
breach of a fiduciary duty are those which might be 
available in the state courts.*^® It has been held that 
the right to the appointment of a receiver in a 
case involving non federal matters, if not merely 
remedial in nature, is determined by state lawJ® 
A proceeding to reform a contract has been regard¬ 
ed as remedial and therefore governed by federal 
law,but it has also been held that the matter is 
governed by state law.78 It has been said to be 
long established that a federal court will permit a 
judgment creditor to pursue such remedies, by ex¬ 
ecution or otherwise, as are permitted by the laws of 
the state in which the court sits.'^9 A state rule 
that a proceeding in the nature of a creditor’s bill 
to reach assets of the debtor held by others cannot 
be maintained until after a judgment is obtained and 
execution returned unsatisfied has been considered 
procedural and not to be binding on the federal 
court. 

Costs and expenses; security. The allowance 
of costs in actions in the federal courts is governed 
by federal law.*^ It has been held that a state stat¬ 
ute i)crmitting attorney’s fees as part of the costs 
is not binding on a federal court, but that the court 
may recognize and give effect to such statute as 
part of its discretionary power with respect to 
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costs.82 Where federal jurisdiction of an inter¬ 
pleader action is based on diversity of citizenship, 
state law applies as to the right to recover court 
costs and attorney’s fees from the fund.®^ A federal 
court, having jurisdiction of a stockholder’s deriva¬ 
tive action only because the parties are of diverse 
citizenship, must apply a statute of the state in which 
it sits which makes plaintiff, if unsuccessful, liable 
for all expenses of the defense, and requires security 
for their payment as a condition of prosecuting the 
action;®^ but the state statute is not applicable 
where the stockholder’s action is within the “federal 
question” jurisdiction of the federal court.®® While 
a state law which provides that one made party to 
an action because he is an officer, director, or em¬ 
ployee of a corporation shall be entitled to an as¬ 
sessment against the corporation for his expenses 
must be enforced in a diversity action,®® it does not 
apply where the action is based on a federal stat¬ 
ute,® ^ or where the action is instituted pursuant to 
the direction of the bankruptcy court.®® 

Revietv. Federal law governs as to whether or 
not an order is appealable.®The question whether 
an order entered in a diversity case directing that 
the issues raised by a counterclaim be disposed of 
prior to the determination of the issues raised by the 
complaint is appealable is to be determined by fed- 


75. U.S.—Zahn v. Tranaamenoa 

Corp., C.C.A.Del., 162 F.2d 36, 172 
A.L.R. 495. 

76. U S.—Meyer v. Indian Hill 
Farm. Inc., C.AN.V., 25S F.2d 287. 

Secelver for corporation 

Where the requisite amount and 
diversity of citizenship exist the 
remedy afforded by iiouismna .stat¬ 
ute for appointment of receivers for 
corporations may be availed of as 
well in a federal court as in a state 
court. 

U.S.—Kohler v. McClellan. C.C.A.La, 
156 F.2d 908, certiorari denied Koh¬ 
ler V. Humphrey, 67 S.Ct. 203, 329 
U.S., 7S1, 91 L.Kd. 670. 

77. U.S.—HerzberR-s. Inc., v. Ocean 
Accident & Guarantee Corp., D.C. 
Neb.. 42 F.Supp. 52, affirmed, C.C. 
A.. 132 F.2d 438. 

78. Statute 

In case involving California refor¬ 
mation of contracts* statute, court's 
function was to inquire how Califor¬ 
nia courts had applied statute, more 
particularly in suits raising issue 
raised in instant case. 

U.S.—McConnell v. Pickering dum¬ 
ber Corp., C.A.Cal., 217 P.2d 44. 

79. U.S.—In re Weisbecker’s Estate, 
125 N.Y.S.2d 217. 

80. U.S.—Huntress v. Huntress’ Es¬ 


tate, C.A.I11., 235 F.2d 205, 61 A.L. 
R.2d 682. 

81. Cal —Sacramento Municipal Util¬ 
ity Di.««t. V. Pacific Gas & Elec. Co , 
128 P.2d 529, 20 C.2d 684. certio¬ 
rari denied Pacific Gas & Elec. Co. 
V. Sacramento Municipal Utility 
Dial.. 63 S.Ct. 530, 318 U.S. 759, 87 
U.Ed. 1132. 

82. ir.s. —Kellems v. California CIO 
(Council, D.C.Cal., 6 F.R.D. 358. 

83. U.S.—Danville Bldg. Ass'n of 
Danville, Ill. V. Gates, D.C.Ill., 66 
F.Supp. 706. 

84. U.S.—Cohen v. Beneficial Indus. 
Loan Corp., N.J.. 69 S.Ct. 1221, 337 
U.S. 541, 93 L.Ed. 1528. 

Neuwirth v. Namm-Locser’s, 
Inc., D.C.N.Y., 161 F.Supp. 828— 
Schreiber v. Butte Copper & Zinc 
Co., D.C.N.Y., 98 F.Supp. 106—Lev- 
enson v. Little, D.C.N.y., 90 F. 
Supp. 1022. 

Contra: Donovan v. Queensboro 

Corp., D.C.N.Y., 75 F.Supp. 131— 
Craftsman Finance & Mortg. Co. v. 
Brown. D.C.N.Y., 64 F.Supp. 168— 
Boyd V. Bell, D.C.N.Y., 64 F.Supp. 
22 . 

No coniliot with Nederal Buies of 
Procedure 

Federal Rule dealing with stock¬ 
holder’s right to maintain derivative 
action in federal court does not con- 
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filet with Now Jersey statute which 
makes plaintiff in stockholder’s de¬ 
rivative action, if unsuccessful, lia¬ 
ble for all expenses, including attor¬ 
ney’s fees, of the defense and re¬ 
quires security for their payment as 
a condition of prosecuting the action, 
and such Rule does not render the 
New Jersey statute inapplicable to 
action brought in federal court on 
ground of diversity of citizenship. 
U.S.—Cohen v. Beneficial Indus. Loan 
Corp., N.J., 69 S.Ct. 1221, 337 U.S. 
541, 93 L.Ed. 1528. 

85. U.S.—Stella v. Kaiser, D.C.N.Y., 
81 F.Supp. 807. 

86. U.S.—Hennessey v. Peln, D.C.N. 
Y., 176 F.Supp. 228. 

87. U.S.—^Hennessey v. Fein, supra. 

88. U.S.—Le Boeuf v. Austrian, C.A. 
Va., 240 F.2d 646, certiorari denied 
77 S.Ct. 1049, 363 U.S. 966, 1 L.Ed. 
2d 914. 

Exoluslva Jurisdictloa to make 
such allowances is in bankruptcy 
court. 

U.S.—Austrian v. Williams, C.A.N.Y., 
216 P.2d 278, certiorari denied Fo¬ 
garty V. Austrian. 75 S.Ct. 441, 348 
U.S. 963, 99 L.Ed. 744, and Paster¬ 
nak V. Austrian, 75 S.Ct. 441, 348 
U.S. 963, 99 L.Ed. 745. 

89. U.S.—Flegenhelmer v. General 
Mills, C.A.Vt., 191 P.2d 237. 
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cral law, and state law is irrelevant.^® Even though 
a case tried in a federal court is governed by state 
law, the scope of review on appeal is governed by 
federal law.®i The Federal Rules of Civil Proce- 
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dure, not state court decisions, control as to the 
weight to be given to findings of fact by the lower 
court.® 2 


IX. SUPREME COURT 


A. IN GENERAL 


§ 191. Creation and Constitution 

The Supreme Court was created by, and receives its 
authority from, the Constitution of the United States. 

The Supreme Court exists by a direct grant from 
the people of their judicial powcr.l The second 
clause of Article III, § 2 of the Constitution dis¬ 
tributes the jurisdiction conferred by the previous 


clause into original and appellate jurisdiction.® 

§ 192. Terms and Sessions 

Provision is made by act of Congress, 28 U.S.C.A. 
§ 2, formerly Judicial Code §§ 230-232, for the 
terms of the Supreme Court. 

Examine Pocket Parts for later cases. 


B. ORIGINAL JURISDICTION AND EXERCISE THEREOF 


§ 193. In General 

The Constitution confers original Jurisdiction on the 
Supreme Court in all cases affecting ambassadors, or 
other public ministers and consuls, and those in which a 
state is a party, thus making its original Jurisdiction 
dependent on the character of the parties and limiting It 
to the cases enumerated. The court is without power to 
render advisory opinions. 

The Supreme Court is a court of limited and spe¬ 
cial original jurisdiction;® its action must be con¬ 
fined to the particular cases, controversies, and 
parties over which the Constitution and laws have 
authorized it to act.^ 

The Constitution gives the Supreme Court of the 
United States original jurisdiction in all cases affect¬ 
ing ambassadors, other public ministers and consuls, 
and those in which a state is a party,^ thus making 


the original jurisdiction of the court in any con¬ 
troversy dependent on the parties and the Su¬ 
preme Court may assume the original jurisdiction 
conferred on it without any act of Congress regu¬ 
lating the mode and form in which it shall be exer¬ 
cised.'^ The jurisdiction so conferred is exclusively 
fixed, the affirmative grant in enumerated cases be¬ 
ing construed as excluding original jurisdiction in 
all other cases.® Congress cannot enlarge the orig¬ 
inal jurisdiction beyond the cases specified in the 
Constitution,® and it is held that such jurisdiction 
should be sparingly exercised and not extended by 
construction.^® 

The original jurisdiction of the court does not 
include suits of the United States against persons 
or corporations alonc,ii nor, as appears infra § 194, 
is it enough to sustain the jurisdiction in such a 


90. U.S.—Ettelaon v. Metropolitan 
Life Ins. Co., N..T., 63 S.Ct. 163, 317 
U.S. 188, 87 L.Ed. 176. 

91. U.S.—Reitan v. Travelers In- 
dom. Co., C.A.Wia., 267 F.2d 66. 

Jury verdict 

On appeal from judgment in di¬ 
versity case, court of appeals will 
follow federal rule that question 
whether verdict is excessive is ques¬ 
tion for federal trial court and is not 
subject to rt-examination in federal 
appellate court, and will not follow 
the state Supreme Court In disre¬ 
gard of the Seventh Amendment to 
Federal Constitution. 

U.S.—Reid v. Nelson, C.O.A.Fla., 154 
F.2d 724, certiorari denied 67 S.Ct. 
47, 329 U.S. 716, 91 L.Ed. 621. 

98. U.S.—Grenier v. Harley, C.A. 
Cal., 250 F.2d 539, 

1. U.S.—State of Rhode Island v. 


Commonwealth of Massachusetts, 
12 Pot. 657, 9 L.Ed. 1233. 
Constitutional provision for Supreme 
Court see supra § 2. 

Source and extent of Jurisdiction 
generally see supra § 4. 

2. U.S.—Louisiana v. Texas, 20 S. 
Ot. 251, 176 U.S. 1, 44 L.Ed. 347. 

N.y.—Delafleld v. Illinois, 2 Hill 159, 
26 Wend. 192. 

3. U.S.—State' of Rhode Island v. 
Commonwealth of Massachusetts, 
12 Pet. 657, 9 L.Ed. 1233. 

4. U.S.—Federal Radio Commission 
v. General Electric Co., AppD.C, 
50 S.Ct. 389, 281 U.S. 464, 74 L.Ed. 
969—State of Rhode Island v. Com¬ 
monwealth of Massachusetts, 12 
Pet. 657, 9 L.Ed. 1233. 

5. U.S.—State of Alabama v. Acacia 
Mut. Life Ass’n, D.C.Ala., 3 F.2d 
697. 

25 C.J. p 858 note 67. 
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6i IT.S.—State of Alabama v. Acacia 
Mut. Life As.s’n, supra. 

25 C.J. p 858 note 68. 

7. U.S.—Kentucky v. Dennison, Ky., 
24 How. 66, 16 L.Ed. 717. 

8. U.S.—State of Alabama v. Acacia 
Mut. Life Ass’n, D.C.Ala., 3 F.2d 
6U7. 

25 C.J. p 858 note 70. 

9. U.S.—Baltimore & Ohio Railroad 
Company v. Interstate Commerce 
Commission, Md., 30 S.Ct. 86, 215 
U.S. 216, 64 L.Ed. 164. 

25 C.J. p 858 note 71. 

10. U.S.—California v. Southern 
Pac, Co., Cal., 16 S.Ct. 601, 157 U.S. 
229. 39 L.Ed. 683. 

11. U.S.—U. S. V. State of West Vir¬ 
ginia. 55 S.Ct. 789, 296 U.S. 463, 
79 L.Ed. 1546. 
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case that a state has been made a party defendant. 
The word “original” in the constitutional grant of 
jurisdiction to the Supreme Court is used solely in 
contradistinction to “appellate,” and such original 
jurisdiction is not necessarily exclusive, so that, as 
appears supra § 2, it is competent for Congress to 
authorize suits in the inferior courts of the United 
States with respect to matters of which the Supreme 
Court has original jurisdiction, thus making the 
jurisdiction of the Supreme Court and lower fed¬ 
eral courts concurrent in certain cases. 12 

A justice of the Supreme Court has no authority 
to order a district court to reinstate a previously 
dissolved temporary restraining order in a proceed¬ 
ing which has been dismissed for failure of the 
complaint to state a cause of action.i^ 

Advisory opinions. The Supreme Court may not 
be called on to give advisory opinions it is with¬ 
out power to do so.i^-^ 
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§ 194. Actions to Which State is a Party 

The Supreme Court hat original Jurisdiction of cases 
in which a state Is a party, provided the matter in con¬ 
troversy is properly justiciable and the state possesses an 
actual interest therein. This Jurisdiction extends to suits 
between states and to a suit by the United States against 
a state, but not to an action by a state against its own 
citizens. 

Under Article III, § 2, of the Constitution of the 
United States, the Supreme Court has original 
jurisdiction of cases in which a state is a party.^^ 
As stated supra § 193, the original jurisdiction of 
the court is not necessarily exclusive, and Congress, 
in the exercise of its powxr, considered supra § 2, 
to confer on inferior courts concurrent original 
jurisdiction of suits over which the Supreme Court 
has original jurisdiction, has enacted statutes under 
which the Supreme Court has exclusive jurisdiction 
of all controversies of a civil nature where a state is 
a party, except where the controversy is between a 
state and its citizens, or between a state and citi¬ 
zens of other states, or aliens,^® or, as appears infra 


12. TJ S.— II. S. V. state of Califor¬ 
nia, Cal., OG S.Ct. 421, 297 U.S. 176, 
80 L.Ed. 567. 

25 C.J p 358 note 73, 

Jurisdiction distributed 

Jurisdiction conferred by portion 
of section of Conatitution relating to 
extent of the federal judicial power 
was merely distributed by second 
clause of section stating in which 
cases Supreme Court .should have 
original, and in winch cases apjiellate, 
jurisdietion. 

II.S.—Commonwealth of Massachu¬ 
setts V. State of Missouri, 60 S.Ct. 
39. 308 U.S. 1, 84 U.Kd. 3. 

13. U.S.—Northern Vac, Ry. Co. V. 
Board of RaiJrond Com’rs of Mon¬ 
tana, D.C.Mont., 31 F2d 295. 

14. U.S.—Trailmohlle Co. v. Whirls, 
Ohio, 67 S.Ct. 982, 331 U.S. 40, 91 
li.Kd. 1323—State of AIal)ama v. 
State of Ari5«ona, 51 S.Ct. 399, 291 
U.S. 286. 78 L.Ud. 798. 

Advisory decisions on appeal see In- 
. fra § 201(13) b. 

Declaratory judgments as distin¬ 
guished from advisor> opinions see 
Declaratory ,rudgnient.s § J. 
Declaratory judgment statutes as not 
authorizing advisory opinions gen¬ 
erally see Declaratory Judgments 
§ 30. 

Constitutionality of repealed state 
statute 

U g,—Roth V. Delano, Mich., 70 S.Ct. 
22, 338 U.S. 226, 94 D.Ed. 13. 

14.5 U.S.—Asbury Hospital v. Cass 

County. K. D.. N.D., 66 S.Ct. 61, 326 
U.S. 207, 90 L.Ed. 6—Alabama State 
Federation of Labor, Local Union 
No. 103, United Broth, of Carpen¬ 
ters and Joiners of America v. Mc- 
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Adory, Ala., 6.5 S.Ct. 1384, 325 U. 
S. 450, 89 L.Ed. 172.5. 

15. U.S.—State of Texas v. State of 
Florida, 59 S Ct. 563, 306 U.S. 398, 
33 L.Ed. 817, 121 A.L.R. 1179— 
U. S. V. State of California, Cal., 
56 S.Ct. 431. 297 U.S. 175, 80 L.Ed. 
567. 

Jurisdiction distributed 

Constitutional provision conferring 
on Supreme Court jurisdiction of 
cases in which a state shall be a par¬ 
ty merely distributes jurisdiction con¬ 
ferred l>y cl.ause defining judicial 
power of the Ignited States and does 
not grant exclusive Jurisdiction to 
Supreme Court. 

U.S.—State of Georgia v. Pennsylva¬ 
nia H. Co.. Ga.. 65 S.Ct. 716, 324 
TT.S. 439, 89 L.Ed. 1051, rehearing 
denied 65 S.Ct, 1018, 324 U.S. 890, 
89 L.Ed. 1437. 

16. U.S.~U. S. V. State of Califor¬ 
nia. Cal., 66 S.Ct. 421, 297 U.S. 175. 
SO L.Ed. 567. 

25 C.J. p 741 note 75, p 859 note 75. 

ArisiusT under federal oonetitutlon 
and laws 

A suit bv a state against a federal 
corporation is not within the exclu¬ 
sive original jurisdiction of the Unit¬ 
ed States Supreme Court as a con- 
lrov<‘rsy of a civil nature in which 
state is a party, the action being one 
arising under the laws of the United 
States, and therefore within the ju¬ 
risdiction of the district court. 

U.S.—State of Alabama v. Acacia 
Mut. Life Ass’n, D.C.Ala., 3 F.2d 
697. j 

Ooncurreut Jurisdiction I 

Supreme Court of the United States I 
and the state courts have concurrent I 
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jurisdiction over suil.s by a state 
against a citizen of another state. 
N.y.—Delafleld v. State of Illinois, 2 
Hill 159, 26 Wend. 192. 

Federal oorporatiou as citizen 

Interstate commerce commission 
and the railroad labor board, when 
sued by a state as corporate entities 
created by the United States for gov¬ 
ernmental purposes, are not “citi¬ 
zens" of any state, within the provi¬ 
sion fixing the original Jurisdiction 
of the Supreme Court. 

U.S.—State of Tcxa.s v. Interstate 
Commerce Commi.ssion, Tex., 42 S. 
Ct., 261, 258 U.S. 158, 66 L.Ed. 531. 

Restriction on exercise of right 

(1) Conceding that Coiigri{3s can¬ 
not take away the right of a state 
to proceed in the Supreme Court for 
such remedy as law or equity may 
alTord, a bill in equity by a state to 
enjoin railroad companies from com- 
pl.ving with an order of the interstate 
commerce comnii.ssion will not bo en¬ 
tertained, in view of .statute requir¬ 
ing the United States to be a party 
to such suits, and requiring them to 
be brought In the district court, as 
in a suit in equity the requirements 
of complete Justice and pulilic policy 
must be token into account, and the 
statute indicates the policy of the 
United States. 

U.S.—State of North D.nkota ex rel. 
Lemke v. Chicago & N. W. Ry. Co., 
N.D., 42 S.Ct. 170, 257 U.S. 485, 66 
L.Ed. 329. 

(2) A suit cannot be maintained 
In Supreme Court to review, annul, 
or set asido an order of the interstate 
commerce commission, since statu¬ 
tory method for obtaining that relief 
is exclusive of all other remedies. 
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this section, text and note 50, in a suit by the 
United Slates to recover a penalty for violation of 
the Federal Safety Appliance Acts, in which latter 
cases the court has original, but not exclusive, ju¬ 
risdiction. 


However, the mere fact that a state is a paUy is 
not sufficient to bring a case within the original 
jurisdiction of the Supreme Court.^7 Xo do so, 
the matter in controversy must be properly jus¬ 
ticiable the taking of jurisdiction must be neces- 


includinfT a suit by the state in Su¬ 
preme Court. 

U.S.—State of Georgia v. Pennsylva¬ 
nia R. Co., Ga., 65 S.Ct. 716, 324 U. 
S. 439, 89 L.Ed. 1051, rehearing de¬ 
nied 65 S.Ct. 1018, 324 U.S. 890, 89 
L.Ed. 1437. 

17. U.S.—State of Oklahoma ex rel. 
Johnson v. Cook, Okl., 68 S.Ct. 954, 
304 U.S. 387, 82 L.Ed. 1416—State 
of Florida v. Mellon, Fla., 47 S.Ct. 
265. 273 U.S. 12. 71 L.Ed. 511— 
Commonwealth of Massachusetts v. 
Mellon, App.D.C., 43 S.Ct. 697, 262 
U.S. 447, 67 L.Ed. 1078. 

Within Jurisdiction of federal oonrts 
Original jurisdiction of Supreme 
Court in cases where a state is a 
party, granted by second clause of 
section of Constitution, covering ex¬ 
tent of federal Jurisdiction, refers to 
cases in which, according to grant of 
power made in preceding clause. Ju¬ 
risdiction might be exercised because 
of party’s character, and an original 
suit instituted in federal court; not 
to those cases in which an original 
suit might not be instituted in a fed¬ 
eral court. 

U.S.—Commonwealth of Massachu¬ 
setts V. State of Missouri, 60 S.Ct. 
39, 308 U.S. 1, 83 L.Ed. 3. 

18. U.S.—State of Texas v. State of 
Florida. 59 S.Ct. 663, 306 U.S, 398, 
83 L.Ed. 817, 121 A.L.R. 1179— 
Commonwealth of Massachusetts v, 
Mellon. App.D.C., 43 S.Ct. 697, 262 
l^S. 447, 67 L.Ed. 1078. 

25 C.J. p 741 note 73. 

Betiolsites of Justiciable coatroversy 
To constitute a “Justiciable contro¬ 
versy” between states giving Su¬ 
preme Court original Jurisdiction, it 
must appear that complaining state 
has suffered a wrong through action 
of other .state furnishing ground for 
Judicial redress, or is asserting a 
right against other state enforceable 
at common law or in equity. 

U.S.—Commonwealth of Massachu¬ 
setts v. Slate of Missouri, 60 S.Ct. 
39. 308 U.S. 1, 84 L.Ed. 3. 

3>etermlaation of qucstloa 

In determining whether suit per¬ 
taining to use for irrigation purposes 
by Nebraska, Wyoming, and Colorado 
of the water of a river presented a 
Justiciable controversy within su¬ 
preme court’s original Jurisdiction, 
fact that Colorado’s proposed water 
projects were not planned for imme¬ 
diate future was not conclusive, in 
view of existing over-appropriation 
of natural flow, and additional de¬ 
mands on river which projects in¬ 


volved. constituting a threat of fur¬ 
ther depletion. 

U.S.—State of Nebraska v. State of 
Wyoming, Neb. & Wyo., 66 S.Ct. 
1332. 325 U.S. 589, 89 L.Ed. 1815. 

Ezistenoe of controversy 

(1) Failure of state to proceed 
with construction of bridge under 
contract with adjoining state because 
of suit by citizens presented “con¬ 
troversy between states.” 

U.S.—Commonwealth of Kentucky v. 
State of Indiana, 60 S.Ct. 275, 281 
U.S. 163, 74 L.Ed. 784. 

(2) On petition by state seeking 
judicial apportionment among sever¬ 
al states of unappropriated water of 
interstate river. Justiciable contro¬ 
versy is presented only if state as 
sovereign state or her citizens have 
present rights in unappropriated wa¬ 
ter of river or if privilege to appro¬ 
priate water is capable of division, 
and when partitioned may be Judi¬ 
cially protected from appropriation 
by others pending its exercise. 

U.S.—State of Arizona v. State of 
California, 66 S.Ct. 848, 298 U.S. 
658, 80 L.Ed. 1331, rehearing denied 
67 S.Ct. 4, 299 U.S. 618, 81 L.Ed. 
456. 

(3) Where it appeared that sole 
legal ba.sis assserted by four states 
for imposition of death taxes on de- 
cedent’.M intangibles was his domicile 
at death in the taxing state, that de¬ 
termination of place of decedent’s 
domicile would determine which of 
four states was entitled to impose tax 
on intangibles so far as they had no 
status different from place of domi¬ 
cile, that relation of decedent to each 
of demanding stales was such as to 
afford substantial basis for claim that 
diM-edent was domiciled within such 
state and that net estate was not 
suftieient to pay aggregate amount of 
taxes claimed by the four states and 
by the federal government, a Justici¬ 
able “case” between the states was 
presented within original Juri.sdiction 
of Supreme Court, notwithstanding 
no relief by way of injunction was 
sought. 

U.S.—State of Texas v. State of Flori¬ 
da, 59 S.Ct. 663, 306 U.S. 398, 83 L. 
Ed. 817, 121 A.L.R. 1179. 

(4) Reciprocal exemption provision 
in favor of nonresidents contained in 
inheritance tax statutes of Massachu¬ 
setts and Missouri, under which state 
of Massachusetts claimed that it and 
its residents were entitled to immu¬ 
nity from Missouri tax, did not con¬ 
fer any contractual right on Massa¬ 
chusetts or give rise to any “contro¬ 
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versy” of which Supreme Court 
would have original Jurisdiction. 
U.S.—Commonwealth of Massachu¬ 
setts V. State of Missouri, 60 S.Ct. 
39, 308 U.S. 1, 84 L.Ed. 3. 

(6) Where claims to water of a 
river exceed the supply, a contro¬ 
versy exists appropriate for Judicial 
determination. 

U.S.—State of Nebraska v. State of 
Wyoming, Neb. & Wyo., 66 S.Ct. 
1332, 326 U.S. 689, 89 L.Ed. 1816. 

(6) Where dependable natural flow 
of river during irrigation season had 
been over-appropriated, Nebraska, 
Wyoming, and Colorado were unable 
to settle the differences by compact, 
areas Involved were arid or semi- 
arid, water in dependable amount was 
essential to maintenance of vast agri¬ 
cultural enterprises established on 
various sections of the river, and long 
dry cycle precipitated a clash of in¬ 
terests between the states, Nebras¬ 
ka’s suit for determination of equit¬ 
able share of each state In the water 
and of priorities of all appropriations 
presented a Justiciable controversy 
within Supreme Court’s original Ju¬ 
risdiction, as against contention that 
evidence w^as insufficient to sustain 
any judgment in favor of or against 
any party. 

U.S.—State of Nebraska v. State of 
Wyoming, supra. 

(7) A bill of complaint by state 
suing as parens patriae and as pro¬ 
prietor of various institutions, charg¬ 
ing defendant railroad companies 
with conspiracy in restraint of trade 
and commerce in flxing of rates dis¬ 
criminating against state, set forth 
a Justiciable controversy within orig¬ 
inal Jurisdiction of Supreme Court. 
U.S.—State of Georgia v. Pennsyl¬ 
vania R. Co., Ga., 65 S.Ct. 716, 324 
U.S. 439, 89 L.Ed. 1051, rehearing 
denied 65 S.Ct. 1018, 324 U.S. 890. 
89 L.Ed. 1437. 

Rival but mutually ezolualve olaimt 

(1) When by appropriate procedure 
a court possessing equity powers is 
a.sked to prevent the loss which 
might otherwise result from the in¬ 
dependent prosecution of rival but 
mutually exclusive claims against a 
fund, a Justiciable issue is presented 
for adjudication which is a "case” or 
“controversy” within constitutional 
provision defining Judicial power of 
Supreme Court. 

U.S.—State of Texas v. State of Flori¬ 
da, 69 S.Ct. 663, 306 ‘J.8. 398, 83 
L.Ed. 817, 121 A.L.R. 1179. 

(2) Where prosecution of their 
claims in independent suits by states 
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sary for the state's protection and the state must 
possess an actual interest therein, as distinguished 
from the rights and interests of others who are the 
real beneficiaries ,20 such as its citizens or corpora- 
tions. 20.5 mere use of the name of a state as 

a party does not give jurisdiction where the real 
object of the suit is to enforce a purely private 
claim.21 Suits to protect the property rights of 
a state are within the original jurisdiction of the 
Supreme Court ;22 but ^ pecuniary interest in the 
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controversy is not essential.23 

In determining whether a state is entitled to avail 
itself of the original jurisdiction of the Supreme 
Court in a matter that is justiciable, the interests of 
the state are not deemed to be confined to those of a 
strictly proprietary character, but embrace its quasi¬ 
sovereign interests which are independent of and 
behind the titles of its citizens, in all the earth and 
air within its domain.24 This principle does not. 


possessing rival but mutually exclu¬ 
sive claims will cause real and sub¬ 
stantial risk of loss to the state 
whose claim is valid, a case or con¬ 
troversy within the orlg:inal jurisdic¬ 
tion of the supreme court is pre¬ 
sented. 

U.S.—State of Texas v. State of 
Florida, supra. 

(3) Controversy between states as 
to which is entitled to impose in¬ 
heritance taxes on estate of deceased 
person does not present a justiciable 
controversy of which the Supreme 
Court has oriKinal jurisdiction whore 
the estate of deceased is sufHcient to 
pay the claims of both states. 

U.S.—Commonwealth of Mnssachu- 
sotts v. State of Missouri, 60 S.Ct. 
39, 308 U.S. 1. 84 L.Ed. 3. 

Effect of failure to exercise power of 
inJimotioiL 

Fact that Supreme Court for rea¬ 
sons of policy or convenience does 
not exercise power which it possesses 
to grant injunction and which has 
been traditionally exercised in like 
cases between private suitors does 
not deprive suit between states to 
determine true domicile of decedent 
as basis of rival claims of four states 
for death taxes on his estate of its 
character as a “case” or “controver¬ 
sy” cognizable by the Supreme Court 
in an original suit. 

U.S.—State of Texas v. State of Flori¬ 
da, 59 S.Ct. 563, 306 U.S. 398, 83 L. 
Ed. 817, 121 A.L.R. 1179. 

19. U.S.—Commonwealth of Massa¬ 
chusetts V. State of Missouri. 60 S. 
Ct. 39, 308 U.S. 1, 84 L.Ed. 3. 
Merc judicial question Insufllcient 
Original jurisdiction of Supreme 
Court Is confined to suits where dam¬ 
age has been inflicted or is threaten¬ 
ed, and it is insufficient that a mere 
judicial question is Involved. 

U.S. —state of Georgia v. Pennsyl¬ 
vania R. Co., Ga.. 65 S.Ct. 716, 324 
U.S. 439, 89 L.Ed. 1061, rehearing 
denied 66 S.Ct. 1018, 324 U.S. 890, 
89 L.Ed. 1437. 

Becovery of taxes 

(1) Supreme Court would not take 
original jurisdiction of proceeding by 
commonwealth of Massachusetts 
against state of Missouri and Mis¬ 
souri citizens on theory that proceed¬ 
ing was an action against citizens to 


recover inheritance tax claimed by 
Massachusetts, irrespective of claim 
of Missouri, where it did not appear 
that Massachusetts was without ade¬ 
quate remedy, but that tax might be 
collected in other courts. 

U.S.—Commonwealth of Massachu¬ 
setts V. State of Missouri, 60 S.Ct. 
39, 308 U.S. 1. 84 L.Ed. 3. 

(2) States of Missouri and Massa¬ 
chusetts were entitled to press their 
inheritance tax claims against trans¬ 
fer of property held in Missouri un¬ 
der trusts created by deceased resi¬ 
dent of Massachusetts without con¬ 
flict in point of fact or law with the 
decision of the other, as regards ex¬ 
istence of a justiciable controversy 
between states within the original 
jurisdiction of the Supreme Court. 
U.S.—Commonwealth of Massachu¬ 
setts V. State of Missouri, supra. 

20. U.S.—State of Arkansas v. State 
of Texas, Ark. & Tex, 74 S.Ct. 109, 
346 U.S. 368, 98 L.Ed. 80—State of 
Oklahoma ex rel. Johnson v. Cook, 
Okl., 68 S.Ct. 954, 304 U.S. 387, 82 
L.Ed. 1416—State of Louisiana v. 
State of Texas, La., 20 S.Ct. 251, 
176 U.S. 1, 44 L.Ed. 347. 

Matters considered 

(1) In determining whether the in¬ 
terest being litigated is an appro¬ 
priate one for exercise of its original 
jurisdiction. Supremo Court looks be¬ 
hind and beyond the legal form in 
which the claim of the state is pros.s- 
ed to determine whether in substance 
the claim is that of the state and 
whether state is in fact the real party 
in intere,st. 

U.S.—State of Arkansas v. State of 
Texas, Ark. & Tex., 74 S.Ct. 109, 346 
U.S. 368, 98 L.Ed. 80. 

(2) In determining the scope of its 
original jurisdiction in a case to 
which a state is a party, the Supreme 
Court must look beyond the mere 
legal title of the complaining state 
to the cause of action asserted and 
the nature of the state’s interest. 
U.S.—State of Oklahoma ex rel. John¬ 
son V. Cook, Okl., 68 S.Ct. 964, 304 
U.S. 387, 82 L.Ed. 1416. 

20.5 U.S.—State of Arkansas v. 
State of Texas, Ark. & Tex., 74 S. 
Ct. 109, 346 U.S. 368, 98 L.Ed. 80. 

21. U.S.—State of Kansas v. U. S., 
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27 S.Ct. 888, 204 U.S. 331, 61 L.Ed. 
610. 

26 C.J. p 869 note 77. 

22. U.S.—State of Florida v. Ander¬ 
son, Fla., 91 U.S. 667, 23 L.Ed. 290. 

26 C.J. p 869 note 76. 

23. U.S.—State of Kansas v. State 
of Colorado, Kan., 22 S.Ct. 652, 186 
U.S. 125, 46 L.Ed. 838. 

24. U.S.—State of Georgia v. Penn¬ 
sylvania R. Co., Ga., 66 S.Ct. 716, 
324 U.S. 439, 89 L.Ed. 1061, rehear¬ 
ing denied 65 S.Ct. 1018, 324 U.S. 
890, 89 L.Ed. 1437—State of Okla¬ 
homa ex rel. Johnson v. Cook, Okl,, 
68 S.Ct. 964, 304 U.S. 387, 82 L.Ed. 
1416. 

State as representing all its citizens 
in suit before Supreme Court see 
infra § 198. 

Pollution of air 

State has interest sufficient to en¬ 
able it to sue to enjoin the generation 
and spread of noxious fumes by a 
factory in another state, because 11 is 
a public nuisance in destroying crops 
and forests within the borders of 
plaintiff state. 

U.S.—State of Georgia v. Tennessee 
Copper Co., 27 S.Ct. 618. 206 U.S. 
230, 51 L.Ed. 1038, 11 Ann.Cas. 488. 
Bestraiat of trade 

Where it was alleged that railroad 
companies had conspired to flx rates 
in restraint of trade in violation of 
anti-trust acts, and that such price¬ 
fixing scheme discriminated against 
persons doing business in state, state 
had an interest apart from that of 
particular individuals affected, giv¬ 
ing it right as “parens patriee” to 
invoke original jurisdiction of Su¬ 
preme Court in suit for injunctive re¬ 
lief. 

U.S.—State of Georgia v. Pennsyl¬ 
vania R. Co., Ga., 66 S.Ct. 716, 324 
U.S. 439, 89 L.Ed. 1061, rehearing 
denied 66 S.Ct. 1018, 324 U.S. 890, 
89 L.Ed. 1437. 

Withdrawal of fuel aupply from in- 
terstato oommoroo 

Where withdrawal from interstate 
commerce of natural gas will jeopar¬ 
dize health, comfort, and welfare of 
private consumers within a state, 
constituting a substantial portion of 
its population, the state, as the rep¬ 
resentative of the public, has an In¬ 
terest apart from that of the Individ- 
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however, permit resort to the original jurisdiction 
of the Supreme Court in the name of a state but in 
reality for the benefit of particular individuals, 
even though the state asserts an economic interest 
in the claims and declares their enforcement to be 
a matter of state policy nor is it enough that 
a state has acquired the legal title to a cause of 
action against defendant, where the recovery is 
sought for the benefit of another who is the real 
party in interest.^'^ 

A suit must be of a civil nature in order to be 
within the original jurisdiction of the Supreme 
Court.28 The court cannot take original jurisdic¬ 
tion of a suit by a state against persons or cor¬ 
porations of other states, where such suit, although 
in the form of a civil action, is, in its essential char¬ 
acter, one to enforce the penal or criminal legisla¬ 
tion of the state.29 This rule applies to an action 
on a judgment of a state court in favor of the state 
for a penalty ;29-5 consequently the Supreme Court 
in such a case is not precluded from inquiring, in 


determining its jurisdiction, whether the cause of 
action on which judgment was rendered was such 
that it would have had original jurisdiction there- 
of.29.10 Similarly, the Supreme Court cannot take 
original jurisdiction of controversies concerning 
political questions which are not the subject of ju¬ 
dicial cognizance, but which, were the state an in¬ 
dependent nation, could be adjusted only through 
the ministerial department of its government.30 

Suits between states. The Supreme Court has 
exclusive^! original jurisdiction of suits between 
states,32 provided, as appears supra this section, text 
and note number 18, the issues involved present a 
justiciable case or controversy within the meaning 
of the constitutional provision conferring jurisdic¬ 
tion. This jurisdiction differs from that which is 
exercised in suits between private parties.33 It is 
limited generally to disputes which, between states 
entirely independent, might be properly the subject 
of diplomatic adjustment,34 that is, to suits by a 
state for an injury to it in its capacity of quasi 


uals affected, which is not merely re¬ 
mote or ethical, but immediate and 
recognized by law. 

XJ.S.—Commonwealth of Pennsyl¬ 

vania V. State of West Virginia, 43 
sot. 658. 262 U.S. 658. 67 L.Ed. 
1117, 32 A.L.R, 300, reheard 44 S.Ct, 
123, 263 U.S. 350, 67 L.Ed. 1144. 

25 . U.S.—Commonwealth of Massa¬ 
chusetts V. State of Missouri, 60 S. 
Ct. 39, 308 U.S. 1, 84 L.Ed. 3—State 
of Oklahoma ex rel. Johnson v. 
Cook, Okl., 58 S.Ct. 964, 304 U.S. 
387, 82 L.Ed. 1416. 

26. U.S.—State of Oklahoma ex rel. 
Johnson v. Cook, supra. 

27. U.S.—State of Oklahoma ex rel. 
Johnson v. Cook, supra. 

Stockholders’ liahiUty 

State which has taken legal title 
to the assets of an insolvent state 
bank being liquidated and to claims 
against stockholders of the bank by 
reason of their statutory liability is 
not entitled to maintain an original 
suit in .supreme court to enforce a 
stockholder’s statutory liability, since 
recovery is sought solely for the ben¬ 
efit of the depositors and creditors of 
the bank 

U.S.—State of Oklahoma ex rel. John¬ 
son V, Cook, supra. 

28 . U.S —State of Georgia v. Penn¬ 
sylvania. R. Co., Oa., 65 S.Ct. 716, 
324 U.S. 4.39. 89 L.Ed. 1061, rehear¬ 
ing denied 65 S.Ct. 1018, 324 U.S. 
890, 89 L.Ed. 1437~-Chiaholm v. 
State of Georgia, Ga., 2 Dali. 419, 1 
L.Ed. 440. 

29 . U.S.—State of Georgia v. Penn¬ 
sylvania R. Co., Ga., 66 S.Ct. 716, 
324 U.S. 439, 89 L.Ed. 1061, rehear- 


Ing denied 66 S.Ct. 1018, 324 U.S. 
890, 89 L.Ed. 1437—State of Wis¬ 
consin V. Pelican Ins. Co., Wis., 8 
S.Ct. 1370, 127 U.S. 266, 32 L.Ed. 
239. 

25 C.J. p 741 note 76, p 869 note 79. 
Enforcement of penal law of foreign 
state or nation see Conflict of 
I.<aw8 § 4 d. 

Enjoixilag vlolatioa of federal statute 

A state suit to enjoin violation 
of a federal statute is a civil action 
notwithstanding the federal govern¬ 
ment may bring criminal prosecutions 
under such statute. 

U.S.—State of Georgia v. Pennsyl¬ 
vania R. Co., Ga., 65 S.Ct. 716, 324 
U.S. 439. 89 L.Ed. 1051, rehearing 
denied 65 S.Ct. 1018, 324 U.S. 890, 
89 L.Ed. 1437. 

29.5 U.S.—State of Wisconsin v. Pel¬ 
ican Ins. Co., Wis., 8 S.Ct. 1370, 127 
U.S. 266, 32 L.Ed. 239. 

Applleatioa of the rule is not af¬ 
fected by constitutional and statu¬ 
tory provisions by which the judg¬ 
ments of states are given full faith 
and credit in every court within the 
United States, since those provisions 
establish a rule of evidence, rather 
than of Jurisdiction. 

U.S.—State of Wisconsin v. Pelican 
Ins. Co., supra. 

If the rule were otherwise, all that 
would be necessary to give ubiquitous 
effect to a penal law would be to put 
the claim into the shape of a Judg¬ 
ment. 

U.S.—State of Wisconsin v. Pelican 
Ins. Co., supra. 

29.10 U.S.—State of Wisconsin v. 
Pelican Ins. Co., supra. 


30. U.S.—State of Louisiana v. State 
of Texas. La., 20 S.Ct. 261, 176 U.S. 
1. 44 L.Ed. 347. 

2.') C J. p 869 note 80. 

31. U.S.—Riley v. Worcester Coun¬ 
ty Trust Co., C.C.A.Mass., 89 F.2d 
69, afllrmed Worcester County 
Trust Co. V. Riley, 68 S.Ct. 186, 
302 U.S. 292, 82 L.Ed. 268. 

Interpleader 

If statute authorizing Interpleader 
suits in district court contemplated 
impleading of states as adverse 
claimants, it would violate con.stitu- 
tional provision vesting original Ju¬ 
risdiction of suits between states In 
supreme court. 

U.S.—Riley v. Worcester County 
Trust Co., C.C.A.Mass., 89 F.2d 59, 
affirmed Worcester County Trust 
Co. v. Riley, 68 S.Ct. 186, 302 U.S. 
292, 82 L.Ed. 268. 

32. U.S.—State of Oklahoma v. State 
of Texas, 42 S.Ct. 406, 258 U.S. 674, 
66 L.Ed. 771. 

33. U.S.—State of Alabama v. State 
of Arizona, 64 S.Ct. 399, 291 U.S. 
286, 78 L.Ed. 798—State of North 
Dakota v. State of Minnesota, 44 S. 
Ct. 138, 263 U.S. 366, 68 L.Ed. 342. 

Reason for difference 

Reason for the difference in Juris¬ 
diction grows out of the history of 
the creation of the power, in that it 
was conferred by the Constitution as 
a substitute for the diplomatic settle¬ 
ment of controversies between sov¬ 
ereigns and a possible resort to force. 
U.S.—State of North Dakota v. State 
of Minnesota, supra. 

34. U.S.—State of North Dakota v. 
State of Minnesota, supra* 
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sovereign.*^^ It is limited to cases and controversies the settlement of disputes as to state boundaries;*® 
in the result of which the states are directly inter- but it would be impossible to anticipate, and unad- 
-estcd,*® and does not extend to suits by one state visable to attempt to anticipate by definition, what 
against another for the enforcement of the rights controversies could or could not be brought within 
of individuals.37 original jurisdiction of the court.*® In general, 


This jurisdiction has been freque 

35. U.S.—state of North Dakota v. 
State of Minnesota, supra. 

jmterest iudepeiideiit of citiEens 

In lt.s capac'Jty of quasi sovereign 
the stale has an intere.sit IndepHndf'nt 
of and behind the titles of its citi¬ 
zens, in all the earth and air of its 
donuiin. 

U.S.—State of North Dakota v. State 
of Minnesota, supra. 

36. V S — Slate of Louisiana v. State 
of Texas. l,a . L’O S Gt. 251. 176 U. 
S. 1. 44 L.Ed. 347. 

25 C.J. p 859 note 81. 

Corporate agency of state 

The Passan' Valley sewerage com- 
nii.s.sioners, created by an act of the 
New Jer.sey legislature to oon.struct a 
trunk sower to take care of the sew¬ 
age of municipalities on the Passaic 
River contrjo'ting for the right to use 
such sewei. is such a statutory corpo¬ 
rate agency of the state that it.s ac¬ 
tual or intended discharge of sewage 
Into Upper New York Bay must he 
treated as tiiat of the state. 

XJ.S,— People of State of New York v. 
State of New Jersey, 41 S.Ct. 492, 
256 U.S. 296. 65 D.Kd. 937. 

Official state instrumentality 

Under Arkansas law. the University 
of Arkansas is an ofllcial .state instru- 
inentality, and any injury to Univer¬ 
sity under contract with a Texas cor¬ 
poration was an injury to state of 
Arkansas for purpo.ses of invoking 
original jurisd*eti<)n of United State.s 
Supremo Court to enjoin allegedly un¬ 
lawful Interference with such con¬ 
tract l)y state of Texas. 

U.R.—State of Arkansas v. State of 
Texas, Ark & T.'X., 74 S.Ct. 109. 
340 U.S. 368, 98 I..Ed. 80. 

Interests sufficient to give original 
jurisdiction 

(1) To restrain diversion of water 
from an interstate stream. 

U.S.—State of Kansas v. State of Col¬ 
orado, Kan.. 22 S Ct. 5.52, 186 US. 
125. 46 L.Ed. 838. 

26 C.J. p 859 note 81 [a]. 

(2) To restrain diversion of water 
from lake on which both states bor¬ 
der. 

U s_State of Wisconsin v. State of 

Illinois. 49 S.Ct. 163, 278 U.S. 367, 
73 L.Ed. 426. 

(3) To prevent another state from 
Increasing the How of an interstate 
stream, thereby causing an overflow 
on the property of citizens of plain¬ 
tiff stale. 

U.S.—State of North Dakota v. State 


ntly invoked for | this jurisdiction 

of Minnesota, 44 S.Ct. 138, 263 U. 
S. 365, 68 L.Ed. 342. 

(4) To prevent the pollution, or 
threatened pollution, of an Interstate 
stream, lake, or bay, by a state or 
agency thereof. 

U.S.—People of State of New York v. 
State of New Jersey, 41 S.Ct 492, 
256 U.S. 296, 65 L Ed. 937—State 
of Missouri v. State of Illinois, Mn., 
26 S.tn. 268, 200 U.S. 496. 50 L.Ed 
572. 

25 J p 859 note Slid]. 

(5) To enjoin State of Texas from 
interfering with performance by a 
Texas corporation of contract with 
University of Arkansas. 

U.S.—Slate of Arkansas v. State of 
Texa.s. Ark. & Tex., 74 S.Ct. 109, 34 6 
U.S. 368. 98 L.Ed. 80. 

(6) Earlier cases see 25 C.J. p 859 
note 81 (bj. Ic]. 

Suit to enjoin preference of gas con¬ 
sumers In one state 

A suit by a state, in behalf of it¬ 
self a.s a large consumer of gas and 
as representative of consumers with¬ 
in the state, to enjoin another state 
from enforcing a law in effect re¬ 
quiring companies handling natural 
gas to prefer consumers within the 
latter state to those receiving the 
supply through Interstate commerce, 
on the ground that It constitutes a 
forbidden interference with interstate 
commerce, involves a Justiciable 
“controversy between states,” within 
tlu' judiciary article of the Constitu¬ 
tion. 

ITS—(Commonwealth of Pennsyl¬ 
vania V. State of West Virginia, 43 
S.Ct. 658, 262 U.S. 653, 07 L.Ed. 
1117, 32 A.L.Il. 300, reheard 44 S. 
Ct. 123, 263 U.S. 350, 67 L.Ed. 1144. 

37. U.S.—Commonwealth of Ma.ssa- 
chusetts V. State of Missouri, 60 S. 
Ct. 39. 308 U.S. 1, 84 L Ed. 3 — 
State of North I>akota v. State of 
Minnesota. 44 S.Ct. 138, 263 U.S. 
365. 68 LEd. 342. 

25 C.J. p 859 note 81 [e]. 

Bights dlfferentiatsd 

Right of a state as parens patriae 
to bring suit to protect the general 
comfort, health, or property rights of 
its inhabitants threatened by the 
proposed or continued action of an¬ 
other state by prayer for injunction 
is to be differentiated from its lost 
power as a sovereign to present and 
enforce Individual claims of its citi¬ 
zens as their trustee against a sister 
state. 


of controversies will not be exer- 

U.s. —state of North Dakota v. State 
of Minnesota, supra. 

Bights of indivldiLals tnsiifficleat 

Where proposed bill of complaint 
states that the Issues are between 
alleged states, but no justiciable con¬ 
troversy between such states Is 
shown, original jurisdiction of the 
supreme court cannot l>e sustained 
on the theory that a controversy is 
pre.sentod iiotween plaintiff state and 
the citizens of defendant state. 

IT.S.—Commonwealth of Massachu¬ 
setts V. State of Missouri, 60 S.Ct. 
39, 308 U.S. 1, 84 L.Ed. 3. 

38. U.S.—Anderson-Tully Co. v. Tin¬ 
gle, C.C.A.Miss., 166 P.2d 224, cer¬ 
tiorari denied Tingle v. Anderson- 
Tully Co., 69 S.Ct. 36, 335 U.S. 816, 
93 L.Ed. 371. 

Miss.—Hill City Compress Co. v. 
West Kentucky Coal Co., 122 So. 
747, 165 Miss. 56. 

25 C.J p 859 note 82. 

DistlugalshiiLg charaoterlstio 

“In this respect the judicial depart¬ 
ment of our government is distin¬ 
guished from the judicial department 
of any other country, drawing to it¬ 
self by the ordinary modes of peace¬ 
ful procedure the settlement of ques¬ 
tions as to boundaries and conse¬ 
quent rights of soil and jurisdiction 
between states, possessed, for pur¬ 
poses of internal government, of the 
powers of Independent communities, 
which otherwise might be the fruit¬ 
ful cause of prolonged and harass¬ 
ing conflicts’* 

U.S.—State of Virginia v. State of 
Tennes.see, 13 S.Ct. 728, 148 U.S. 
503, 37 L.Ed. 537. 

Supreme court zule controlling 

United States Supreim.* i^ourt has 
authority to define law and rules 
governing disputes as to boundaries 
between stales. 

Miss.—Hill (flty Compress Co. v. 
AVest Kentucky Coal Co., 122 So. 
747, 155 Miss. 65. 

Authority of irtate courts 

Supreme Court of the United States 
has exclusive original jurisdiction to 
establish boundaries between states, 
and state courts can determine only 
where the boundary is. and not what 
it should be. 

Tenn.—McCarty v. Carolina Lumber 
Co., 182 S.W. 909, 134 Tenn. 35. 

39 . U.S. — State of Missouri v. State 
of Illinois, Ill. & Mo., 21 S.Ct. 331. 
180 U.S. 208, 45 L.Ed. 497. 

25 C.J. p 860 note 83. 
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cised in the absence of absolute necessity.^® The 
threatened injury must be clearly shown to be of 
serious magnitude; the court will not exert its 
extraordinary power to control the conduct of one 
state at the suit of another unless the threatened 
invasion of rights is of serious magnitude and es¬ 
tablished by clear and convincing evidence,and 

is imminent.^2 

Actions between state and its own citizens. The 
Supreme Court does not have jurisdiction of an ac¬ 
tion by a state against its own citizens,^2 even 
though citizens of other states are joined as code¬ 
fendants since, as appears supra § 49, the fed¬ 
eral judicial power does not extend to a suit brought 
by a citizen against his own state without its consent. 


Suits between state and United States, The Su¬ 
preme Court has original jurisdiction of a suit 
brought by the United States against a statc,^‘'> 
provided the United States has a real and direct in¬ 
terest in the matter presented for examination and 
adjudication and is not just a nominal party.^® The 
fact that a state has been made a party defendant 
is not enough to sustain the original jurisdiction of 
the court in a suit by the United States against a 
person or corporation do so the bill or com¬ 

plaint must also present a “case” or “controversy” 
to which the state is a party, and which is within 
the judicial power granted by the judiciary article 

of the Constitution.^^ 

The original jurisdiction of the Supreme Court 


40 . U.S.—State of Alabama v. State 
of Arizona, 64 S.Ct. 399, 291 U.S. 
286, 78 L.Ed. 798. 

41. U.S.—State of Colorado v. State 
of Kansas, Colo. & Kan.. 64 S.Ct. 
176, 320 U.S. 383, 88 L.Ed. 116. re¬ 
hearing: denied 64 S.Ct. 6.13. 321 U. 
S. 803, 88 L.Ed. 1089—State of 
Washington v. State of Oregon, 
Or. & Wa.sh., 66 S.Ct. 540, 297 U.S, 
517, 80 L.Ed. 837—State of Alaba¬ 
ma V. State of Arizona, 64 S.Ct. 399, 
291 U.S. 286. 78 L.Ed. 798. 

42. U.S.—State of Alabama v. State 
of Arizona, supra. 

Potential threat of injurpi repre¬ 
senting only a possibility for in¬ 
definite future, is no basis for de¬ 
cree in interstate suit, since the Su¬ 
preme Court cannot issue declaratory 
decrees. 

U.S.—State of Nebraska v. State of 
Wyoming, Neb. & Wyo., 65 S.Ct. 
1332, 325 U.S. 689, 89 L.Ed. 1816. 

43 . U.S.—State of Georgia v. Penn¬ 
sylvania R. Co., Ga., 65 S.Ct. 716, 
324 U.S. 489, 89 L.Ed. 1051, rehear¬ 
ing denied 66 S.Ct. 1018, 324 U.S. 
890, 89 L.Ed. 1437—Principality of 
Monaco v. State of Mississippi, 54 
S.Ct. 746, 292 U.S. 313, 78 L.Ed. 
1282—State of Minnesota v. North¬ 
ern Securities Co., Minn., 22 S.Ct. 
308, 184 U.S. 199, 46 L.Ed. 499— 
Commonwealth of Pennsylvania v. 
Quicksilver Min. Co., Pa., 10 Wall. 
553, 19 L.Ed. 998. 

44 . U.S.—State of California v. 
Southern Pac. Co., Cal., 15 S.Ct. 
691, 157 U.S. 229, 39 L.Ed. 683. 

25 C.J. p 860 note 85. 

45 . U.S.—U. S. v. State of California, 
Cal., 67 S.Ct. 1668, 332 U.S. 19, 91 
L.Ed. 1889, opinion supplemented 
68 S.Ct. 20, 332 U.S. 804, 92 L.Ed. 
382, rehearing denied 68 S.Ct. 37, 
332 U.S. 787, 92 L.Ed. 370, petition 
denied 68 S.Ct. 1517, 334 U.S. 866, 
92 L.Ed. 1776—U. S. v. State of 
West Virginia, 55 S.Ct. 789, 295 
U.S. 463, 79 L.Ed. 1546—Principal¬ 


ity of Monaco v. State of Missis¬ 
sippi, 64 S.Ct. 746, 292 U.S. 313, 78 
L.Ed. 1282—State of Oklahoma v. 
State of Texas, 42 S.Ct. 406, 258 
U.S. 674, 66 L.Ed. 771—U. S. v. 
State of Michigan, Mich., 23 S.Ct. 
742, 190 U.S. 379, 47 L.Ed. 1103. 
25 C.J. p 740 note 63. p 860 note 87. 
l^iiiiitatloxi by Judicial power 

Original Juri.Mdiction conferred is 
only of those ca.ses within the Judicial 
power of the United States. 

'U.S.—U. S. V. State of West Virginia, 
56 S.Ct. 789, 295 U.S. 463, 79 L Ed. 
1646. 

Consent to suit 

Consent to he .sued was given by 
state when admitted into the Union. 
U.S.—U. S. v. State of Texas, Tex., 
12 S.Ct. 488. 143 U.S. 621, 36 L.Ed. 
286. 

Power of attorney general 

Congress has neither explicitly nor 
by Implication stripped the attorney 
general of his statutorily granted 
power to invoke Jurisdiction of the 
Supreme Court in controversy in¬ 
volving rights of the United States as 
against the State of California in 
three-mile marginal belt off the Cali¬ 
fornia coast. 

U.S.—^U. S. V. State of California. 
Cal., 67 S.Ct. 1658, 332 U.S. 19, 91 
L.Ed. 1889, opinion supplemented 
68 S.Ct. 20, 332 U.S. 804, 92 L.Ed. 
382, rehearing denied 68 S.Ct. 37, 
332 U.S. 787, 92 L.Ed. 370, petition 
denied 68 S.Ct. 1617, 334 U.S. 866, 
92 L.Ed. 1776. 

46 . U.S.—U. S. V. State of Minne¬ 

sota. 46 S.Ct. 298, 270 U.S. 181, 70 
L.Ed. 539. 

As gnardiaa of Zadiaa rights 

United States, as guardian of In¬ 
dians, is interested party in suit 
against state to recover swamp land 
claimed to have been set apart for 
Indians and erroneously patented to 
state, so that United States Supreme 
Court has original Jurisdiction. 

U.S.—^U. S. V. State of Minnesota, su¬ 
pra. 


Boundary dispute 

United States Supreme Court had 
Jurisdiction over the subject matter 
of an original suit by the United 
States against a state to determine 
the boundary between the state and 
a territory. 

U.S.—State of Oklahoma v. Stale of 
Texas, 41 S.Ct. 420, 256 U.S. 70, 65 
LEd. 831. 

69 C.J. p 63 note 47. 

47. U.,q.—U. S. v. State of West Vir¬ 
ginia, 55 S.Ct. 789, 295 U..S. 463, 
79 L.Ed. 1546. 

48. U.S.—U. S. V. State of West Vir¬ 
ginia, supra. 

What constitutes “case” or **contro- 
versy” 

(1) In suit by United Stales 
against state and power companies 
to enjoin construction of dam on 
navigable rivers without federal li¬ 
cense, allegations that state which 
had granted license challenged claim 
of United States that rivers were 
navigable, and asserted superior right 
to license their use for power produc¬ 
tion, failed to establish "case” or 
"controversy" within original juris¬ 
diction of Supreme Court of United 
States, where there was no allega¬ 
tion that state threatened to inter¬ 
fere or was aiding in construction of 
dam or directing illegal construction. 
U.S.—U. S. v. State of West Virginia, 

supra. 

(2) Fact that state had granted li¬ 
cense to power companies to con¬ 
struct dam on navigable streams 
was held not to establish "case" or 
"controversy” between state and 
United States within original juris¬ 
diction of federal supreme court, in 
suit by United States against state 
and power companies to re.strain cor¬ 
porate defendants from constructing 
dam without federal license and to 
enjoin state from asserting Interest 
adverse to United States. 

t:.S.—U. S. v. State of West Virginia, 
supra. 
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does not extend to a suit by a state against the consented to the suit brought against it. 

United States without its consent.'*® It does not 

have exclusive original jurisdiction of a suit by the § 195. Actions Affecting Ambassadors, Pub- 

United States against a state to recover penalties lie Ministers, or Consuls 

for violation of the Federal Safety Appliance Acts.5« 8upr«me Court h.. .xclu.Ive jurlodletlon over 

ervil suits against ambassadors or other pubiic ministers. 
Suit between state and foreign state. Pursuant and originai, but not exclusive, jurisdiction over suits 
to the principles, stated supra § 47, that a state can- brought by such persons. 

not be sued by a foreign state in the federal courts The Supreme Court has, exclusively, all such ju- 
without its consent, and supra § 54, that the federal risdiction of suits or proceedings against ambassa- 
judicial power does not extend to a suit brought dors, or other public ministers, or their domestics or 
against a foreign state without its consent, the domestic servants, as a court of law can have con- 
Supremc Court does not have original jurisdiction sistently with the law of nations, and original, but 
of an action by a foreign state against a state of the not exclusive, jurisdiction of all suits brought by 
United States,or of an action by a state against ambassadors or other public ministers, or in which 
a foreign state,^® i® where the sovereign has not a consul or vice consul is a party.®^ 


(3) Fact that state In prior suit 
by United States to restrain power 
<‘OTTipames from construetinw dam on 
na\livable streams had asserted its 
interest in development of power un- 
d('r slate license did not establish 
th it present suit for same ri lief, in 
which state was made defendant, in¬ 
volved “case" or "controversv" with 
state, so as to give United Stales su¬ 
preme court original Junsdn’t ion. 

U S— V. S. V. State of West Virginia, 
supra. 

49 . U.S.—7*rincipality of Monaco v. 

State of Mis.sissippi. r>4 S <’'1 745, 

i;!)2 US 313, 78 U Ed. 13SL*--Stat(* 
of Kansas v. U. S., 27 S.Ct. 388, 204 
V S 331. 51 U Ed. 510. 

25 t\.r. p 800 note 88. 

Immunity of United States from 
suits gern rally see United Stales § 
170. 

50 . US—U S. V. State of ralifornia. 
(^al., 56 S.Ct. 421, 297 U.S. 175, 80 
EEd 507. 

50.5 U.S—r’rincipality of Monaco v. 
State of Mississippi, 54 S Ct. 745, 
292 U.S. 313, 78 L. Ed. 1282. 

50.10 U.S.—Principality of Monaco 
V. State of Mississippi, supra. 

51 . U.S.—Farnsworth v. Sanford, C. 
C.A.Ga., 115 F.2d 375, certiorari de¬ 
nied 61 set. 1109, 313 U.S. 586, 
85 L.Ed. 1541, rehearing denied 62 
S.Ct. 54. 314 U.S. 708, 86 L.Ed. 565. 

2.5 C.J. p SOO note 90. 

Jurisdiction of federal courts gener¬ 
ally of cases affecting amliassadors, 
public ministers, or consuls see 
supra § 44. 

Purpose of oonstltutioual provision 

(Constitutional provision, extending 
the judicial pow'cr to cases "affecting" 
public ministers, etc., was intended 
merely to prevent any interference 
with the person or property of such 
ministers, and the word "affecting" 
therein must be given a reasonable 
and sensible meaning in the light of 
the purposes of the Constitution. ^ 
U g—parnsworth v, Sanford, D.C. 


Ga., 33 F.Supp. 400, affirmed, C.C.A., 
115 F.2d 375. certiorari denied 61 
S.Ct. 1109, 313 U.S. 586, 85 L.Ed. 
1541. rehearing denied 62 S.Ct. 51, 
314 U.S. 708, 80 L Ed. 565. 

EzcluslveiLess of Jurisdiotion 

Original jurisdiction given Su¬ 
preme Court by Constitution In all 
<’nso.s affecting ambassadors and oth¬ 
er pulilic ministers and consuls and 
cases in w'hich a state shall be a 
party is not exclusive and Congress 
i.s free to give con<*urrent Jurisdiction 
to the lower courts. 

US—Farnsworth v. Sanford, C.C.A. 
Gn., 115 F.2d 375, certiorari de¬ 
nied 61 S.Ct. 1109, 313 U.S. 586, 86 
L.Ed. 1541, rehearing denied 62 S. 
Ct. 51, 314 U.S. 708, 86 L.Ed. 565. 

Allegations as to status of persons 
unnecessary 

If defendants indicted for conspir¬ 
acy were in fact public ministers 
within constitutional provision giving 
Suprt'me C^ourt original jurisdiction 
in all cases affecting public ministers, 
alisence of allegation in indictment 
to that elfoct was immaterial. 

U.S.—P''arnsworth v. Sanford, C.C.A. 
Ga., 115 F.2d 375, certiorari denied 
61 S.Ct. 1109, 313 U.S. 086. 85 L. 
Ed. 1541, rehearing denied 62 S.Ct. 
54, 314 U.S. 708, 86 Iw.Ed. 666. 

Persons within rule 

(1) An attach^ to an embassy Is 
a "public minister," or, at least, that 
which affects him affects the ambas¬ 
sador, within constitutional provision 
giving Supreme Court original Juris¬ 
diction In all cases affecting ambassa¬ 
dors and other public ministers and 
consuls, but only as long as the at- 
tachg is attached to the embassy. 
U.S.—Farnsworth v. Sanford, C.C.A. 

Ga., 115 F.2d 375, certiorari denied 
61 S.Ct. 1109, 313 U.S. 686, 86 L.Ed. 
1541, rehearing denied 62 S.Ct. 54, 
314 U.S. 708, 86 L.Ed. 666. 

(2) When an attach^ to an embas¬ 
sy ceases to be attached and returns 
to his own country, he i» no longer 
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a "public minister’* and a case there¬ 
after instituted against him does not 
^iffpf'.t an ambassador or public min¬ 
ister within meaning of constitutional 
provision giving Supreme Court orig¬ 
inal jurisdiction in all cases affecting 
ambassadors and other public minis¬ 
ters and consuls. 

U.S.—Farnsworth v. Sanford, C.C.A. 

Ga., 115 P.2d 375, certiorari denied 

61 S.Ct. 1109, 313 U.S. 686, 86 L.Ed. 

1541, rehearing denied 62 S.Ct. 54, 

314 U.S. 708, 86 L.Ed. 565. 

(3) Diplomatic and consular rep¬ 
resentatives of the United States 
representing this country abroad are 
not included within the rule. 

U.S.—Ex parte Gruber, 46 S.Ct. 112, 

269 U.S. 302, 70 L.Ed. 280. 

(4) Earlier cases see 25 C.J. p 860 
note 90 [a], [c]. 

Citlsea conspiring with foreign of¬ 
ficials 

(1) Whore Indictment charged 
American citizen and two ex-attach6s 
to Japanese Embassy with conspira¬ 
cy under Espionage Act, but the ex- 
attach6s were never arrested and the 
citizen was arraigned alone, there 
was a complete severance of the case 
against citizen as though he alone 
had been indicted and the prosecu¬ 
tion was not a case "affecting" an 
ambassador or public ministers with¬ 
in constitutional provision giving 
Supreme Court original jurisdiction 
in cases affecting ambassadors and 
other public ministers and consuls. 
U.S.—Farnsworth v. Sanford, C.C.A. 

Ga., 116 F.2d 375, certiorari denied 

61 S.Ct. 1109, 313 U.S. 586, 85 L.Ed. 

1541, rehearing denied 62 S.Ct. 54, 

814 U.S. 708, 86 L.Ed. 665. 

(2) Supreme Court did not have ex¬ 
clusive jurisdiction over prosecution 
of American citizen alone on indict¬ 
ment charging him and two ex-at- 
tach^s to Japanese Embassy with 
conspiracy under Espionage Act, and 
district court had valid concurrent 
jurisdiction. 
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§ 196. Issuance of Writs 

a. In general 

b. Mandamus 

c. Prohibition 

a. In General 

Under statute, the Supreme Court may issue all writs 
necessary or appropriate in aid of its Jurisdiction and 
agreeable to the usages and principles of law. 

Under the statute, 28 U.S.C.A. § 1651, the 
Supreme Court may issue all writs necessary or ap¬ 
propriate in aid of its jurisdiction and agreeable to 
the usages and principles of law.52 Its power as 
a part of its original jurisdiction to issue writs of 
habeas corpus is considered in Habeas Corpus § 69. 

b. Mandamus 

Under statute, the Supreme Court may issue writs 
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of mandamus neceatary or appropriate in aid of its Ju¬ 
risdiction and agreeable to the usages and principles of 
law. 

Under the statutory provision, 28 U.S.C.A. § 1651, 
the Supreme Court has power to issue writs of man¬ 
damus necessary or appropriate in aid of its juris¬ 
diction and agreeable to the usages and principles of 
law.53 In cases other than those enumerated in the 
Constitution of the United States as cases in which 
original jurisdiction is conferred on the Supreme 
Court, it cannot, in the exercise of its original ju¬ 
risdiction, issue a writ of mandamus but, as ap¬ 
pears infra § 199, to warrant the issue of manda¬ 
mus in such case, it must be shown that it is an ex¬ 
ercise of appellate jurisdiction, or is necessary to 
enable the court to exercise its appellate jurisdic¬ 
tion. A fortiori, the writ will not be granted in a 
case where the court has neither original nor appel¬ 
late jurisdiction.^^ 


U.S.—Farnsworth v. Sanford, C.CA. 

Oa., 115 P.2d 375, certiorari denied 

61 S.Ct. 1100, 313 U.S. 586, 85 L.Ed. 

1541, rehearing denied 62 S.Ct. 64, 

314 U.S. 708, 86 L.Ed. 665. 

52. Operation of statute 

(1) Statute operates only as an in¬ 
cident to Jurisdiction, and after ju¬ 
risdiction attaches statute may he 
invoked to determine what writs are 
necessary to exercise of this juris¬ 
diction, and what writs are agree¬ 
able to usages and principles of law. 
U.g.—XT. S. V. Spadafora, C.A.lll., 207 

F.2d 291. 

(2) It docs not enlarge or expand 
the Jurisdiction of the courts, but 
merely confers ancillary jurl.sdiction 
where jurisdiction is otherwi.se grant¬ 
ed and already lodged in the court, 
such statute presupposing existing 
complete jurisdiction, hut not con¬ 
taining a new grant of judicial power. 
U.S.—u. S. cx rel. State of Wisconsin 

V. First Federal Sav. and Loan 

Ass’n. C.A.Wis., 248 F.2d 804. 

lujunctiou 

(1) Supreme Court has power to 
issue injunction in exercise of orig¬ 
inal junsdiftion. 

U.S—Ex parte Fahey, Cal., 67 S.Ct. 

1558, 332 U.S. 2.5S, 91 L.Ed. 2041. 

(2) Supremo Court had jurisdiction 
to enjoin dumping of garbage in ocean 
In view of cimsequont Injury to prop¬ 
erty and health of citizens of state, 
although place where garbage was 
dumped was without territorial wa¬ 
ters of United States. 

U.S.—State of New Jersey v. City of 

Now York. 61 S.Ct. 619, 283 U.S. 

473, 75 L.Kd. 1176. 

(3) City’s compliance with permits 
of harbor supervisor with respect to 
places designated for dumping of gar¬ 


bage in ocean did not deprive court 
of jurisdiction to grant injunction, 
where nuisance resulted from such 
dumping. 

U.S.—State of New Jersey v. City of 

New York, supra. 

(4) Issuance of injunction where 
adequate remedy by appeal or certio¬ 
rari exists sec Injunctions § 40. 

Bill by state to enjoin private snit 

Where two states granted lands 
which each claimed to be within its 
borders, and the grantees of the one 
brought ejectment in its courts 
again.st the grantees of the other, the 
latter state could not cause the pro.s- 
ccution of the action in the courts of 
the former to be enjoined, not being 
a party to the cjoctmcnt nroccedings 
whose injunctions w<‘re sought. 

U.S.—State of New York v. State of 

Connecticut, 4 U.S. 1, 4 Dali. 1, 1 L. 

Ed. 716. 

Ne exeat; scire facias 

Under former statute. Supremo 
Court had power to i.s.su( writs of 
ne excat, scire facias, and all writs 
not spccin<*ally provided for by stat¬ 
ute, which w'cro necessary for the 
exercise of its jurisdiction and agree¬ 
able to usages and principles of law. 
U.S.—Ex parte United Statc.s, Pa., 5.3 

S.Ct. 129. 287 U.S. 241, 77 L.Ed. 283. 
25 C.J. p 861 note 6. 

53. Former statute 

(1) Under the former statute, the 
Supreme Court had power to Issue 
writs of mandamus In cases warrant¬ 
ed by the principles and usages of 
law to any courts appointed under the 
authority of the United States, where 
a state, or an ambassador, or other 
public minister, or a consul, or vice 
consul was a party. 

U.S,—Ex parte Fahey, Cal,, 67 S.Ct. 
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1568, 332 U.S. 258, 91 L.Ed, 2041— 
Marbury v. Madison, D.C., 1 

Cranch 137, 2 L.Ed. 60. 

(2) Mandamus could be is.sucd by 
Supreme Court to any courf.s appoint¬ 
ed or persons holding office under 
United States. 

U.S.—George W. Armbrustcr, Jr., Inc. 
V. City of Wildwood, D.C.N.J., 41 
P.2d 823. 

(3) Authority to issue the writ 
did not extend to any courts or per¬ 
sons except those enumerated, and 
therefore did not embrace state 
courts and state officers. 

U.S.—In re Green, Colo, 12 S.Ct. 11. 
141 U.S. 325, 35 Ed. 76,5—Graham 
V. Norton, La., 16 Wall. 427, 21 L 
Ed. 177. 

Issuance of mandamus where an ade¬ 
quate remedy by appeal or writ of 
error exists see Mandamus § 22. 
Rules governing issuance of writ see 
Mandamus. 

54. U.S.—Riggs V. Johnson County, 
Iowa, 6 Wall. 166, 18 L.Ed. 76S. 
followed In U. S. V. Council of Keo¬ 
kuk, 73 U.S. 518, 6 Wall. 518. 18 L. 
Ed. 918—Marbury v. Madi.von, D. 
C., 1 Cranch 137, 2 L.Ed. 60 

55. U.S.—Ex parte Gruber, 46 S.Ct. 
112, 269 U.S. 302, 70 L.Ed. 280— 
In ro Green, Colo., 12 S.Ct. 11, 141 
U S. 325, 35 L.Ed. 765. 

26 C.J. p 861 note 99. 

Vnlted States oonsul 

Supreme Court Is without jurisdic¬ 
tion of mandamus proceeding to com¬ 
pel consul general of the United 
States at Montreal, Canada, to visa 
a transport or certificate of origin 
and identity. 

U.S.—-Ex parte Gruber, 46 S.Ct. 112, 
269 U.S. 302, 70 L.Ed. 280. 
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c. Prollibition 

By virtue of statute, the Supreme Court may issue 
writs of prohibition in aid of Its Jurisdiction, but it can¬ 
not do so when it possesses neither original nor appel¬ 
late jurisdiction over the case. 

In general, the Supreme Court cannot issue writs 
of prohibition in cases over which it possesses nei¬ 
ther original nor appellate jurisdiction.^^ Pursuant 
to the statute, 28 U.S.C.A. § 1651, the Supreme 
Court may issue writs of prohibition necessary or 
appropriate in aid of its jurisdiction and agreeable 
to the usages and principles of law.57 

§ 197. Amount in Controversy 

The original Jurisdiction of the Supreme Court is not 
affected by the amount in controversy. 

The original jurisdiction of the Supreme Court of 
the United States is conferred by the Constitution 
without limit as to the amount in controversy, and 
Congress has never imposed, if indeed it could im¬ 
pose, any such limit.^8 

§ 198. Procedure in Exercise of Original Ju¬ 
risdiction 

The Supreme Court is authorized, in the absence of 
legislation by Congress, to prescribe Its procedure, no 
particular mode having been prescribed by the Constitu¬ 
tion. 
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The Constitution prescribes no particular mode of 
proceeding in suits originally brought in the Su¬ 
preme Court, nor is there any act of Congress on the 
subject; and, in the absence of any legislation by 
Congress, the court itself is authorized to prescribe 
its mode and form of proceeding, so as to accom¬ 
plish the ends for which original jurisdiction was 
given.^9 The rule established is that the Supreme 
Court will frame its proceedings in cases of orig¬ 
inal jurisdiction according to those which have 
been adopted in the English courts in similar cases, 
and the rules of the court in chancery should govern 
in conducting the case to a final issue,®® although 
the court is not bound to follow this practice when it 
would tend to embarrass the case by unnecessary 
technicalities, or defeat the purposes of justice.®^ 

A proceeding against a state may be at law or in 
equity, according to the nature of the relief 
sought but a suit in equity is the appropriate 
remedy for determining the boundary line between 
two states,®® or between a territory and a state.®^ 

Leave to sue. Bills in equity are filed only on 
leave first obtained.®® It has been stated that the 
usual practice is to hear applications for such leave 
ex parte, although under special circumstances a 
different course may be pursued,®® and that ordi¬ 
narily leave to sue is granted as a matter of course.®*^ 


66. U.S.—In re Commonwealth of 
Masaaohusetts, App D.C., 25 S.Ct. 
B12. J97 U.S. 4S2, 49 L.Kd. 845. 
Appellate jurj.sdict ion of Supreme 
Court to issue writs of prohibition 
Hoe infra § 199. 

Di.scrction as to grant of writ see 
Prohibition § 6. 

Issuance of prohibition whom ade¬ 
quate remedy by appeal or writ of 
error exists generally see Prohibi¬ 
tion § 1C. 

Power of federal courts generally to 
issue writs of prohibition soo su¬ 
pra § 14. 

Where no appellate Jurisdiction 

Prohibition cannot be issued by the 
Supreme Court in cases where there 
is no appellate power given by law 
or any special authority to issue the 
writ. 

U.S—Ex parte Gordon, N.T., 1 Black, 
502, 17 U.Ed. 134—Ex parte New 
Orleans City Bank, La., 3 How. 292, 
11 L.Bd. 603. 

Until after an appeal was taken 
from a final decree In the circuit 
court no power was vested in the Su¬ 
preme Court to Issue a writ of pro- 
hiliition to restrain the former court 
from exercising the jurisdiction con¬ 
ferred on It by the act to enforce the 
rights of citizens of the United States 
to vote in the several states. 


U.S.—Ex parte Warmouth, La., 17 
Wall. 64, 21 L.Ed. 543. 

57. Courts of admiralty and mari¬ 
time jurisdiction 

Under former statute, Supreme 
Court had express power to issue 
writs of prohibition to the district 
courts when proceeding as courts of 
admiralty and maritime jurisdiction. 
U.S.—In re Muir, N.J., 41 S.Ct. 185, 
254 U.S. 522, 65 L.Ed. 383—In re 
Commonwealth of Mas.sachusetts, 
App.D.C., 25 S.Ct. 512, 197 U.S. 482, 
49 L.Ed. 845. 

25 C.J. p 860 note 93. 

Proceedings under the Confiscation 
Act of 1862 § 7, entitle “An act to 
suppress insurrection,” etc., and to 
“confiscate the property of rebels,” 
etc., and providing that the proceed¬ 
ings against the property seized shall 
be in rem, and “conform as nearly 
as may be to proceedings in admir¬ 
alty,” were not proceedings in ad¬ 
miralty within the meaning of the 
Judiciary Act of 1789, authorizing 
the Supreme Court “to issue writs 
of prohibition to the District Courts 
when proceeding as courts of admir¬ 
alty.” 

U.S.—Ex parte Graham, La., 10 Wall. 
541, 542, 19 L.Ed. 981. 

58. U.S.—State of Wisconsin v. Peli¬ 
can Ins. Co., Wis., 8 S.Ct. 1370, 127 
U.S. 266, 32 L.Ed. 239. 
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69. U.S.—State of Florida v. State 
of Georgia, Fla. & Ga., 17 How. 
478, 15 L.Ed. 181. 

60. U.S.—State of California v. 
Southern Pac. Co., Cal., 15 S.Ct. 
591, 157 U.S. 229, 39 L.Ed. 683. 

25 C.J. p 861 note 9, 

61. U.S.—State of California v. 
Southern Pac. Co„ supra—State of 
Florida v. State of Georgia, Fla. & 
Ga., 17 How. 478, 15 L.Ed. 181. 

62. U.S.—State of Missouri v. State 
of Illinois. III. & Mo., 21 S.Ct. 331, 
180 U.S. 208, 45 L.Ed. 497. 

63. U.S.—U. S. V. State of Texas. 
Tex, 12 S.Ct. 488, 143 U.S. 621. 36 
LEd. 285. 

25 C.J. p 861 note 12. 

64. U.S.—^U. S. V. State of Texas, 
supra. 

65. U.S.—State of Georgia v. Grant, 
73 U.S. 241, 6 Wall. 241, 18 L.Ed. 
848. 

25 C.J. p 861 note 14. 

66. U.S.—State of Washington v. 
Northern Securities Co., Wash., 22 
S.Ct. 623, 185 U.S. 264, 46 L.Ed. 
897. 

67. U.S.—State of Kansas v. U. S., 
27 S.Ct. 388, 204 U.S. 331, 61 L.Ed. 
610—State of Washington v. North¬ 
ern Securities Co., Wash., 22 S.Ct. 
623, 186 U.S. 254, 46 L.Ed. 897. 
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On the other hand, there is authority which holds 
that leave will not be granted a state to sue another 
unless the threatened injury is clearly shown to be 
of serious magnitude, and imminent,®^ and leave 
wmII be denied where it is plain that no relief may 
be granted.®®-® 

Leave to sue may be granted without intimating 
any opinion on a question raised as to want of ju¬ 
risdiction.A petition by a state for leave to file 
its bill of complaint against another state will be 
denied where, if filed, it must be dismissed because 
of the absence of the United States as a party.*^® 
The motion for leave to file a bill of complaint will 
be continued where the central question involved in 
the case is one of state law and there is litigation in 
the state courts which will authoritatively deter¬ 
mine the state law."^®-® 

Discretionary power to withhold jurisdiction. In 


accordance with the general principle, stated supra 
§ 10, that the federal courts possess some discretion¬ 
ary power to decline or relinquish jurisdiction, and 
the rule, discussed supra § 194, that the taking of 
jurisdiction must be necessary for the state’s pro¬ 
tection, the Supreme Court, in a proceeding in 
which a state is a party, may withhold the exercise 
of its original jurisdiction where there is no want 
of another suitable forum to which the cause may 
be remitted in the interests of convenience, efficien¬ 
cy, and justice,*^or where it appears that the suit 
brought in the name of a state is in reality for the 
benefit of particular individuals,^® !® or if any one 
of the defendants is a citizen of plaintiff state and 
is a necessary party. 

Jurisdictional objections. A motion to dismiss 
for want of jurisdiction is a proper mode of object¬ 
ing when jurisdiction does not appear on the face 
of the proceedings.71 


68. II.S.—State of Alabama v. State 
of Arizona, 54 S.Ct. 399, 291 U.S. 
286, 78 L. Ed. 798. 

PresuxnptioiL 

It will be presumed that no state 
will attempt to enforce unconstitu¬ 
tional enactment to detriment of an¬ 
other state in absence of specific 
showing to contrary. 

U.S.—State of Alabama v. State of 
Arizona, supra. 

68.5 U.S.—State of Alabama v. State 
of Texas, 74 S.Ct. 481, 347 U.S. 272. 
98 L.Ed. 689, rehearing denied 74 
S.Ct. 674, 347 U.S. 950, 98 L.Ed. 
1096, and State of Rhode Island v. 
State of Louisiana, 74 S.Ct. 674, 347 
U.S. 950, 98 L.Ed. 1096—State of 
Georgia v. Pennsylvania R. Co., Ga., 
65 S.Ct. 716, 324 U.S. 439, 89 L.Ed. 
1051, rehearing denied 65 S.Ct. 1018, 
324 U.S. 890, 89 L.Ed. 1437. 

69. U.S.—State of Washington v. 
Northern Securities Co., Wash., 22 
S.Ct. 623, 185 U.S. 254, 46 L.Ed. 897. 

70. U.S.—State of Arizona v. State 
of California, Ariz. & Cal., 56 S.Ct. 
818. 298 U.S. 5.58. 80 L.Ed. 1331, re¬ 
hearing denied 57 S.Ct. 4, 299 U.S. 
618, 81 L.Ed. 456. 

ZneffectiveuesB of decree immaterial 

Fact that no decree rendered in 
absence of United States can bind or 
affect her will not induce Supreme 
Court to decide rights of states by 
decree which, because of absence of 
United States, can have no finality. 
U.S.—State of Arizona v. State of 
California, supra. 

Apportionment of unappropriated 
water of navigable river 

With respect to right of Arizona to 
maintain bill seeking Judicial appor¬ 
tionment among states in Colorado 
River Basin of unappropriated wa¬ 
ter of river, contentions that consti¬ 


tutional power of United States to 
exert control over water stored at 
Boulder Dam was subject to right of 
Arizona to equitable share in unap¬ 
propriated water until such time as 
commerce actually moved on river, 
and that Congress subordinated that 
power to Arizona’s right by Boulder 
Canyon Project Act authorizing Ari¬ 
zona, California, and Nevada to en¬ 
ter into agreement as to their rela¬ 
tive rights in water of river, could 
not be judicially determined in pro¬ 
ceeding to which United States wa.s 
not a party. 

U.S.—State of Arizona v. State of 
California, supra. 

70.5 U.S.—State of Arkansas v. 
State of Texa.s, Ark. & Tex, 74 S. 
Ct. 109, 346 U.S. 368, 98 L.Ed. 80. 

70.10 U.S.—State of Georgia v. 
Pennsylvania R. Co., Ga., 65 S.Ct. 
716, 324 U.S. 439, 89 L.Ed. 1051, re¬ 
hearing denied 65 S.Ct. 1018, 324 
U.S. 890, 89 LEd. 1437—Common¬ 
wealth of Massachusetts v. State 
of Missouri, Mass. & Mo., 60 S.Ct. 
39, 308 U.S. 1, 84 L.Ed. 3. 

Juzisdlctiou not declined 

(1) Supreme Court would not re¬ 
fuse original jurisdiction of suit by 
state against twenty railroads to en¬ 
join conspiracy to fix rates in re¬ 
straint of trade on ground that suit 
could be maintained in the district 
court of proper venue, where it was 
alleged that defendants were not citi¬ 
zens of state or within jurisdiction 
of its courts, and there was no show¬ 
ing that the defendants could all be 
found in some convenient forum. 
U.S.—State of Georgia v. Pennsylva¬ 
nia R. Co., Ga., 65 S.Ct. 716, 324 U. 
S. 439, 89 L.Ed. 1051, rehearing de¬ 
nied 65 S.Ct. 1018, 324 U.S. 890, 89 
L.Ed. 1437. 


(2) Court would not deprive state 
of right to maintain such suit on 
ground that state had a proper and 
adequate remedy elsewhere, unless it 
was clear that all of twenty defend¬ 
ants could be found in some conveni¬ 
ent forum. 

U.S.—State of Georgia v. Pennsylva¬ 
nia R. Co., supra 
Validity of federal statnte 

Motion for leave to file complaint 
challenging validity of Sulunerged 
Lands Act will bo denied where 
power to dispose of federal property 
is vested in Congress without limi¬ 
tation. 

U.S.—State of Alabama v. State of 
Texa.s 74 S.Ct. 481, 347 US. 272, 98 
L.Ed. 689, rehearing denied 74 S. 
Ct. 674, 347 U.S. 950, 98 L.Ed. 1096, 
and State of Rhode Island v. Slate 
of Louisiana, 74 S.Ct. 671, 347 U S. 
950, 98 L.Ed. 1096. 

70.15 US—State of Georgia v. 
Pennsylvania R. Co., Ga, 65 S.Ct. 
716, 324 U.S. 439, 89 L.Ed. 1051, re¬ 
hearing denied 65 S.Ct. 1018, 324 
U.S. 890, 89 L.Ed. 1437. 

10J3L0 U.S.—State of Georgia v. 

Pennsylvania R. Co., supra. 

Parties not indispensable 

Fact that two of defendants in suit 
by state in Supreme Court to enjoin 
a conspiracy were citizens of that 
state did not deprive state of right 
to file bill of complaint, since citizen¬ 
ship of the two defendants could be 
challenged by motion to strike and, 
if stricken. Supreme Court would 
then have jurisdiction over contro¬ 
versy between state and other de¬ 
fendants. 

U.S.—State of Georgia v. Pennsylva¬ 
nia R. Co., supra. 

71. U.S.—State of Georgia v. Stan- 
1 ton, 6 Wall. 60, 18 L.Ed. 721—State 
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BUI to perpetuate testimony. The Supreme Court 
may entertain a bill to perpetuate testimony in liti¬ 
gation pending therein, or to be begun thcreinJ^ 

Parties. In a suit between states, parties whose 
presence is necessary or proper for a determination 
of tlu“ case or controversy in issue and arc of such 
characier as to be within the original jurisdiction 
of the Supreme Court are properly made jiarties de¬ 
fendant jf pt^^rsons whose presence as par¬ 

ties is necessary to the determination of the contro¬ 
versy cannot be joined as parties because of their 
citizenship, that fact does not justify the court in 
proce( ding in their absence,and a case will be 
dismissed where there are absent parties who can¬ 
not be made parties to the suit without ousting the 
jurisdiction of the courtIn a proper case, the 
court will permit an interested party to intervene 
in th(‘ action.'<^•5 A misjoinder of parties defend¬ 
ant will render a complaint objectionable.^^ 


FEDERAL COURTS § 198 

A State suing or sued in the Supreme Court by 
virtue of its original jurisdiction is deemed to repre¬ 
sent all its citizens.*^7 Citizens, voters, and tax¬ 
payers of a state, merely as such, without a show¬ 
ing of a further and proper interest, have no sep¬ 
arate individual right to contest in such a suit the 
position taken by the state itself.’^^ However, an 
individual citizen may be made a party where relief 
is properly sought as against him, and in such case 
he should have suitable opportunity to show the 
nature of his interest and why the relief asked 
against him individually should not be granted J® 

Process and appearance. The Supreme Court has 
prescribed rules which govern with respect to the 
process in original actions in such court, the persons 
on whom it is to be served, and the time of service.®® 
Where the action is against a state, service should 
be made on the governor and attorney general of 
defendant state the period of time fixed by statute 
before the return day of the process.If a defend- 


of llhode Island v. Common1th 
of Massachusetts, K.I. & Mass., 12 
Pet 657. 9 L.Ed 1233. 

Jurisdietional objections generally 
see Federal Civil Procedure §§ 464- 
479 

72. U.S.—State of Arizona v. State 
of California, 64 S.Ct. 735, 292 U.S. 
341, 78 L.Ed. 1298. 

73. U.S.—State of Texas v. State of 
Florida. Fla. & Tex., 59 S.Ct. 563. 
306 U.S. 398, 83 L.Ed. 817, 121 A.L. 
R. 1179, 

TTiLited States 

United States is an Indispensable 
party to any decree granting relief 
prayed by a bill of complaint by 
state of Arizona seeking judicial ap¬ 
portionment among states in Colora¬ 
do RivtT Rasin of unappropriated 
water of river, the United States 
having paramount power to control 
Colorado River for purpose of im¬ 
proving navigation. 

U.S—Slate of Arizona v. State of 
California. Ariz. & Cal., 56 S.Ct. 848, 
298 U.S. 558, 80 L.Ed. 1331, rehear¬ 
ing denied 57 S.Ct. 4, 299 U.S. 618, 
81 L.Ed. 456. 

ZndividnalB 

Individual owners of bonds is.sued 
by defendant state, each of which is 
secured by a separate mortgage of 
specified shares of railroad stock 
owned by that state, are not neces¬ 
sary parties defendant to a suit by 
plaintiff state, as the owner of cer¬ 
tain of these bonds, to compel pay¬ 
ment and a subjection of the mort¬ 
gaged property to the satisfaction of 
the debt. 

—State of South Dakota v. State 
of North Carolina, Ala.. 24 S.Ct. 
269, 192 U.S. 286, 48 L.Ed. 448. 


74. U.S—Slate of Texas v. Inter- 
.state C(*mmerce Commission, Tex., 
42 S.Ct. 261, 258 U.S. 158, 66 L.Ed. 
531. 

75. U.S —State of California v. 
Southern Pac. Co., Cal., 15 S.Ct. 
501. 157 US. 229, 39 L.Ed. 683. 

26 C.J. p 862 note 17. 

75.5 XTnlted States 

In a boundary suit between states, 
the United States, when interested, 
may intervene. 

U.S.—State of Oklahoma v. State of 
Texas. 40 sot. 353, 252 U.S. 372, 
64 L.Ed. 619. 

59 C.J. p 63 note 47[a], 

78. U.S.—State of Alabama v. State 
of Arizona, 54 S.Ct. 399, 291 U.S. 
286, 78 L.Ed. 798. 

Considerations of convenience imma. 
terlol 

Considerations of convenience that 
in .suits between private parties rea¬ 
sonably may justify exercise of dis¬ 
cretion in support of joinders of par¬ 
ties defendant and of causes of ac¬ 
tion have no bearing in suit by state 
against several states. 

U.S.—State of Alabama v. State of 
Arizona, supra. 

77. U.S.—State of Nebraska v. Stale 
of Wyoming, Neb & Wyo., 65 S.Ct. 
1332, 326 U.S. 589, 89 L.Ed. 1815— 
State of Georgia v. Pennsylvania 

R. Co., Ga.. 66 S.Ct. 716, 324 U.S. 
439, 89 L.Ed. 1051, rehearing de¬ 
nied 65 S.Ct. 1018, 324 U.S. 890, 89 
L.Ed. 1437—Commonwealth of 
Kentucky v. State of Indiana. 60 

S. Ct. 275. 281 U.S. 163, 74 L.Ed. 784. 
Concluslveness of representation 

Appropriate appearance in the Su¬ 
preme Court of a state by its proper 
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officers, either as complainant or de¬ 
fendant, is conclusive that it repre?- 
sents all its citizens. 

U.S.—Commonwealth of Kentucky v. 
Slate of Indiana, supra. 

78. U.S.—Commonwealth of Ken¬ 
tucky V. State of Indiana, supra. 

Contract between states 

(1) If the controversy within the 
original Jurisdiction of the Supreme 
Court is over a contract alleged ti> 
hav'e been made between two states 
to which an individual defe-ndant is 
not a party, such an Individual de¬ 
fendant, merely as a citizen, voter, 
and taxpayer of defendant state, is 
not entitled to enter on a separate 
contest in relation to the merits of 
the controversy as far as it relates 
to the making of the contract by the 
two states and the obligations that 
the contract imposes on his state, 
and does not relate to any separate 
and proper interest of his own. 

U.S.—Commonwealth of Kentucky v. 
State of Indiana, supra. 

(2) Citizens wore improperly made 
defendants to original suit to require 
state to proceed with construction of 
bridge under contract with adjoin¬ 
ing state. 

U.S.—Commonwealth of Kentucky v. 
State of Indiana, supra. 

79. U.S.—Commonwealth of Ken¬ 
tucky V. State of Indiana, supra. 

80. U.S.—State of Florida v. State 
of Georgia, Fla. &Ga., 17 How. 478, 
15 L.Ed. 181. 

25 C.J. p 862 note 18. 

81. U.S.—State of New Jersey v. 
State of New York, N.J. &N.Y., 5 
I’ct. 284, 8 L.Ed. 127. 

25 C.J. p 862 note 19. 
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ant state fails or refuses to appear, the court will 
allow plaintiff or complainant to proceed ex parte.*^ 

In an action against a state, the filing of a de¬ 
murrer to the complainant's bill by the attorney 
general of the state may be an appearance and 
compliance with an order giving such state leave to 
appear and answer the bilL®3 Where a defendant 
state appears and pleads voluntarily, it does not 
thereby conclude itself, but may on motion be al¬ 
lowed to withdraw its appearance.^^ 

Pleading. The declaration or complaint must al¬ 
lege facts sufficient to constitute a cause of action,^® 
and must not be so indefinite as to preclude the as¬ 
sumption of jurisdiction because of uncertainty as 
to the subject matter of the suit.85.5 ^ state asking 
leave to sue another to prevent the enforcement of 
laws must allege, in the complaint offered for filing, 
facts that are clearly sufficient to call for a decree 
in its favor.8® Cross bills may be filed, when ap¬ 
propriate, in a suit between states, as in other 
cases.®'^ The rules which govern courts of equity 
as to the allowance of time for filing an answer 
will not be applied by the Supreme Court to con¬ 


troversies between states.®* 

After overruling a plea on account of multi¬ 
fariousness defendant has been given leave to de¬ 
mur as well as to answer.*® Where no testimony 
has been taken, the parties may be allowed to with¬ 
draw or to amend the pleadings under such order 
as the court shall make.®® 

Burden of proof. The burden of proof imposed 
on a state invoking the original jurisdiction of the 
Supreme Court is much greater than that imposed 
on a complainant in an ordinary suit between pri¬ 
vate parties ;®l but once a state makes out a case 
which is within the original jurisdiction of the 
Supreme Court, it is not required to go further and 
show that there is no other available forum.®!-® 

Trial. Under statute, 28 U.S.C.A. § 1872, issues 
of fact in all original actions at law in the Supreme 
Court against citizens of the United States shall be 
tried by jury.®!-!® Neither the statute nor the 
Constitution requires jury trials in equity actions 
in the Supreme Court;®!-!® therefore, the court 
in equity causes may ascertain facts without a jury, 
at its discretion, in the ordinary course of equity.®^ 


82. XJ.S.—state of Rhode Island v. 
Commonwealth of Ma.ssachusetts, 
R.I.&Mass,, 12 ret. 765, 9 L.Ed. 
1272. 

26 C.J. p 862 note 20. 

83. U.S.—State of New Jersey v. 
State of New York, N.J.&N.Y., 6 
Pet. 323, 8 L.Ed. 414. 

84. U.S.—State of Rhode Island v. 
Commonwealth of Massachusetts, 

R. I. &Mass., 12 Pet. 766, 9 L.Ed. 
1272. 

85. U.S.—State of Alabama v. Burr, 
6 S.Ct. 81, 116 U.S. 413, 29 L.Ed. 
435. 

Dsmurrer 

Demurrer to declaration sustained 
for failure to state cause of action. 
U.S.—State of Alabama v. Burr, su¬ 
pra. 

Juftlclable controversy held snlll- 
oiently set forth 

U.S.—State of Georgia v. Pennsylva¬ 
nia R. Co., Ga., 66 S.Ct. 716, 324 U. 

S. 439, 89 L.Ed. 1061, rehearing de¬ 
nied 66 S.Ct. 1018, 324 U.S. 890, 89 
L.Ed. 1437. 

85.5 U.S.—U. S. V. State of Califor¬ 
nia, Cal., 67 S.Ct. 1658, 322 U.S. 19. 
91 L.Ed. 1889, opinion supplement¬ 
ed 68 S.Ct. 20, 832 U.S. 804, 92 L. 
Ed. 382, rehearing denied 68 S.Ct. 
37. 332 U.S. 787, 92 L.Ed. 370, pe¬ 
tition denied 68 S.Ct. 1617, 334 U. 
S. 866, 92 L.Ed. 1776. 

Complaint held not Indefinite 
XJ.S.—^U. S. V. State of California, su¬ 
pra. 

86. U.S.—State of Alabama v. State 


of Arizona, 64 S.Ct. 399, 291 U.S. 
286, 78 L.Ed. 798. 

87. U.S.—State of Iowa v. State of 
Illinois, 13 S.Ct. 239, 147 U.S. 1, 37 
L.Ed. 65—State of Nebraska v. 
State of Iowa, 12 S.Ct. 396, 143 U. 
S. 369, 36 L.Ed. 186. 

88 . U.S.—State of Rhode Island v. 
State of Massachusetts, 13 Pet. 23, 
10 L.Ed. 41. 

89. U.S.—State of Rhode Island v. 
State of Massachusetts, 14 Pet. 
210, 10 L.Ed. 423. 

90. U.S.—State of Rhode Island v. 
State of Massachusetts, 12 Pet. 
765, 9 L.Ed. 1272, 13 Pet. 23, 10 L. 
Ed. 41. 

91. U.S.—State of Alabama v. State 
of Arizona, 64 S.Ct. 399, 291 U.S. 
286, 78 L.Ed. 798--People of State 
of New York v. State of New Jer¬ 
sey, 41 S.Ct. 492, 266 U.S. 296, 66 
L.Ed. 937. 

91.5 U.S.—State of Georgia v. Penn¬ 
sylvania R. Co., Ga., 66 S.Ct. 716, 
324 U.S. 439, 89 L.Ed. 1051, rehear¬ 
ing denied 65 S.Ct. 1018, 324 U.S. 
890, 89 L.Ed. 1437. 

91.10 U.S.—-U. S. V. State of Louisi¬ 
ana, La., 70 S.Ct. 914, 339 U.S. 699, 
94 L.Ed. 1216, rehearing denied 71 
S.Ct. 76, 340 U.S. 866, 96 L.Ed. 627, 
rehearing denied 71 S.Ct. 276, 340 
U.S. 907, 96 L.Ed. 666, rehearing 
denied 71 S.Ct. 480, 340 U.S. 939, 96 
L.Ed. 678, modification denied 76 
S.Ct. 43. 360 U.S. 812, 100 L.Ed. 
728. 


91.15 Application to law actions 
only 

The Seventh Amendment and the 
statute governing jury trial in ac¬ 
tions in Supreme Court are applica¬ 
ble only to actions at law. 

U.S.—U. S. V. State of Loui.siana, su¬ 
pra. 

Jury trial held not required 

In equity action by the United 
States against state seeking injunc¬ 
tion against assertion of dominion 
over minerals under coastal waters 
and accounting, state was not enti¬ 
tled to jury trial. 

U.S.—U. S. V. State of Louisiana, su¬ 
pra. 

98. U.S.—State of Rhode Island v. 
Commonwealth of Massachusetts, 

R. I.&Mass., 12 Pet. 667, 9 L.Ed. 
1233. 

Beferenoe to master 

(1) Where Illinois sought tempo¬ 
rary modification of decree limiting 
its diversion of waters of Great 
Lakes-St. Lawrence system, on 
ground that system for sewage treat¬ 
ment had not been completed and 
would not be completed until end of 
1942, and that because of introduc¬ 
tion of untreated sewage into stream 
an obnoxious, unsanitary, and dan¬ 
gerous condition to public health ex¬ 
isted, case was referred to special 
master to investigate facts and make 
a report. 

U.S.—State of Wisconsin v. State of 
Illinois, Ill., Mich. N.Y.&Wis., 60 

S. Ct. 789, 309 U.S. 669, 84 L.Ed. 
963. 
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Detailed hearings to inquire into particular mat- the particular case may require ;•* but the deter- 

ters may be conducted,®2.5 but only where neces- mination of the relative rights of contending states 

sary.®2-l® After the taking of testimony has closed, does not depend on the same considerations and is 

additional proofs may be ordered taken, at the dis- not governed by the same rules of law that are ap- 

cretion of the court.®3 On the argument of a plea plied in such states for the solution of similar ques- 

in an action between states defendant has the right tions of private right.®7 

to open and close.®^ Controversies between states are considered in 

In determining whether relief is to be granted, the unlechnical spirit proper for dealing with a 

and if so what relief, the court, in its consideration quasi-international controversy;®® objections as to 

of the facts alleged and found, is guided by the ac- multifariousness, laches, and the like, except as far 

cepted doctrines of the common law or equity sys- as they affect the merits, are not considered.®® In 

terns of jurisprudence.®5 In the determination of a controversy between states, the Supreme Court 

suits between states, federal, state, and international must pass on every question essential to a deter- 

law is considered and applied, as the exigencies of mination of the controversy,^ even though the 


(2) In action to recover value of 
oil wrongfully removed from plain¬ 
tiff’s land, the master should make 
special flndingrs, in so far as parties 
request and offer competent evidence 
to support them, as to value of oil 
produced and amount and nature of 
any collateral proceeds from the op¬ 
eration, separ.«itely, and as to amount 
of each item of income and expense 
by the month and year. 

U.S.—U. S. V. State of Wyoming. 
Wyo., 67 S.Ct. 1319, 331 U.S. 440, 
91 L.Ed. 1590, rehearing denied 68 
S.Ct. 37, 332 U.S. 787, 92 L.Ed. 870, 
motion granted 68 S.Ct. 601, 333 
U.S. 834. 92 L.Ed. 1118. 

(8) Where special master errone¬ 
ously excluded evidence material to 
good-faith issue, issue of defendants’ 
good faith was required to be deter¬ 
mined preliminary to determining 
measure of plaintiff's recovery. 

U.S.—U. S. v. State of Wyoming, su¬ 
pra. 

92.6 U.S.—U. S. v. State of Califor¬ 
nia, Cal., 67 S.Ct. 1658, 332 U.S. 19, 

91 L.Ed. 1889, opinion supplement¬ 
ed 68 S.Ct. 20, 332 U.S. 804, 92 L, 
Ed. 382, rehearing denied 68 S.Ct. 
37, 332 U.S. 787, 92 L.Ed. 370, pe¬ 
tition denied 68 S.Ct. 1517, 334 U. 
S. 855, 92 L.Ed. 1776. 

Xtsues of high public Importanoa 

Supreme Court in original actions, 
passing on controversies between 
sovereigns which involve Issues of 
high public importance, is liberal in 
allowing full development of facts. 
U.S.—^U. S. V, State of Texas, Tex., 
70 S.Ct. 918, 339 U.S. 707, 94 L.Ed. 
1221, rehearing denied 71 S.Ct. 277, 
840 U.S. 907, 95 L.Ed. 656. 

Rogmauts of state houudarsr 

US.—U. S. V. State of California, 
Cal., 67 S.Ct. 1668, 332 U.S. 19, 91 
L.Ed. 1889, opinion supplemented 
68 S.Ct. 20, 332 U.S. 804, 92 L.Ed. 
882, rehearing denied 68 S.Ct. 37, 
832 U.S. 787, 92 L.Ed. 370, petition 
denied 68 S.Ct. 1617, 884 U.S. 866, 

92 L.Ed. 1776. 


92.10 U.S.—U. S. V. State of Cali¬ 
fornia, supra. 

Searing not allowed 

Whore “equal footing’* clause of 
resolution admitting Texas to the 
Union disposed of controversy be¬ 
tween Texas and United States as to 
dominion over minerals under coast¬ 
al waters, evidence to establish 
meaning of “equal footing’’ was un¬ 
necessary, and hearing to develop 
facts would not bo allowed in action 
against Texas in Supremo Court. 

U.S.—U. S. V. State of Texas, Tex., 70 
S.Ct. 918, 339 U.S. 707, 94 L.Ed. 
1221, rehearing denied 71 S.Ct. 277, 
340 U.S. 907, 95 L.Ed. 656. 

93. U.S.—State of New York v. 

State of New Jersey, 89 S.Ct. 261, 
249 U.S. 202, 63 L.Ed. 5C0. ! 

25 C.J. p 862 note 29. 

94 . U.S.—State of Rhode Island v. 
State of Massachusetts, 14 Pet. 
210, 10 L.Ed. 423. 

95. U.S.—State of Texas v. State of 
Florida, Fla. & Tex.. 69 S.Ct. 663. 
306 U.S. 398, 83 L.Ed. 817, 121 A.L. 
R. 1179. 

Adequate remedy at law 

In original suit by state to enjoin 
enforcement of statutes, wherein the 
supreme court was of opinion that 
there was adequate remedy at law 
and no danger of irreparable injury 
shown, the court would consider only 
the objection that the bill was with¬ 
out equity. 

U.S.—State of California v. Latimer, 
Cal., 69 S.Ct. 166, 306 U.S. 265, 83 
L.Ed. 169. 

96. U.S.—State of Connecticut v. 
Commonwealth of Massachusetts, 
Mass., 61 S.Ct. 286, 282 U.S. 660, 
75 L.Ed. 602, reheard 61 S.Ct. 366, 
283 U.S. 789, 76 L.Ed. 1416. 

ApportloamMit of water among 
states 

U.S.—State of Nebraska v. State of 
Wyoming, Neb. & Wyo., 65 S.Ct. 
1332, 326 U.S. 689, 89 L.Ed. 1815. 

97. U.S.—State of Connecticut v. 
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Commonwealth of Massachusetts, 
Mass., 61 S.Ct. 286, 282 U.S. 660, 75 
L.Ed. 602, reheard 61 S.Ct. 356, 283 
U.S. 789, 76 L.Ed. 1416. 

Municipal law 

Municipal law relating to like 
questions between individuals, al¬ 
though taken into account in deter¬ 
mining suits between states, is not 
of controlling weight. 

U.S.—State of Connecticut v. Com¬ 
monwealth of Massachusetts, su¬ 
pra. 

Water right! 

Disputes as to the relative rights 
of contending states with re«pect to 
the use of streams flowing through 
them are to be settled on the basis 
of equality of right; this does not 
mean that there must be an equal 
division of the waters of an inter¬ 
state stream among the .states 
through which It flows; it means 
that tho principles of right and equi¬ 
ty shall bo applied having regard to 
the equal level or plane on which all 
the .states stand, in point of power 
and right, under our constitutional 
system, and that, on a consideration 
of the pertinent laws of the contend¬ 
ing states and all other relevant 
facts, the court will determine what 
is an equitable apportionment of the 
use of such waters. 

U.S.—State of Connecticut v. Com¬ 
monwealth of Massachusetts, bu- 
pra. 

98 . U.S.—Commonwealth of Vir¬ 
ginia V. State of West Virginia, 31 
S.Ct. 330, 220 U.S. 1, 65 L.Ed. 353. 

99 . U.S.—Commonwealth of Vir¬ 
ginia V. State of West Virginia, su¬ 
pra. 

1 . U.S.—Commonwealth of Ken¬ 
tucky V. State of Indiana, 50 S.Ct. 
276, 281 U.S. 163, 74 L.Ed. 784. 
Oontract between states 
All questions pertaining to the ob¬ 
ligation of the contract involved 
must be determined. 

U.S.—Commonwealth of Kentucky v. 
State of Indiana, supra. 
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solution may involve the determination of the effect 
of local legislation of either state and of acts of 
Congress.- A determination of a controversy be¬ 
tween states will not be withheld merely because of 
objections raised by individuals in one state which 
the state itself declines to sponsor.^ 

/Action for adjustment of public debt. In a suit 
between the commonwealth of Virginia and the 
state of West Virginia, to determine the amount due 
to the former by the latter as the equitable propor¬ 
tion of the public debt of the original state of Vir¬ 
ginia, which was assumed by West Virginia at the 
time of its creation as a state, it was held that the 
matter was to be considered by the Supreme Court 
of the United States in an untechnical spirit,'^ 
and that the extraordinary nature of the suit re¬ 
quired that the state of West Virginia be permitted, 
after the Supreme Court had adjudged the amount 
due, to file a supplemental answer setting up credits 
which would materially reduce the sum so fixed and 
alleging objections to the allowance of interest, al¬ 
though most of the items set up were contained in 
the master’s report and were, at the time of such 
report, available for every defense if their con¬ 
sideration had been pressed with the assertions of 
right subsequently made.*'’^ 

Establishment of boundaries between states. In 
cases to establish boundaries between states, the 
Supreme Court, on pleadings and proofs, or on 
stipulation, enters a decree establishing the line, 
and, if necessary, apjioints commissioners to trace 
and mark the lines, who are directed to report to 
the court, and on confirmation of their report final 
•decree is pronounced.® The order confirming the 


report is merely interlocutory and may be vacated 
on cause at any time before final decree.'^ Where 
an application for an order for the identification 
and restoration of the boundary line between two 
states was made in pursuance of a decree with re¬ 
spect to such line which gave permission to file the 
application during the term, but the consideration 
was postponed to the next term when the motion 
was denied, it was determined that another appli¬ 
cation at a subsequent term could not be entertained, 
as the power of the court ceased with the expira¬ 
tion of the term at which the motion was denied, 
the denial of the application, however, being with¬ 
out prejudice to the filing of a new bill or petition 
for the purpose stated.® The decree of the Supreme 
Court establishing the line in a controversy be¬ 
tween states as to their boundaries cannot be 
ignored by private land titles.®-® 

Ownership of river beds. A decree determining 
the respective titles of the United States and a state 
in river beds will not prevent the United States 
from protecting the navigability of any navigable 
waters of the United States, but such a provision 
may be properly included in the decree so as to 
avoid any misapprehension as to its effect.^ 

Interstate waters. The Supreme Court is cau¬ 
tious in adjudicating the relative rights of .states 
over interstate waters,®-® since such controversies 
may appropriately be composed by negotiation and 
agreement pursuant to the compact clause of the 
Constitution.®-!® Where efforts at settlement have 
failed, however, the Supreme Court will adjudicate 
such rights,®-!® the difficulties of drafting and en- 


2. TT.S,—Commonwealth of Ken- i 

tuoky V. State of Indiana, supra. 

3 . U.S.—Commonwealth of Ken¬ 

tucky V. State of Indiana, supra. 

4 . IT.S.—Commonwealth of Virginia 
V. State of West Virginia, 31 S.Ct. 
330, 220 U.S. 1, 55 L.Ed. 353. 

25 C.J. p 862 note 30. 

5. U.S.—Commonwealth of Virginia 
V. State of West Virginia, 34 S.Ct. 
889, 234 U.S. 117, 68 L.Ed. 1243. 

,0, xT.s.— State of Tennessee v. State 
of Virginia, 20 S.Ct. 715, 177 U.S. 
501. 44 L.Ed. 863. 

25 C.J. p 863 note 32. 

7. U.S.—State of Iowa v. State of 
lUinois, 14 S.Ct. 333, 151 U.S. 238, 
38 L.Ed. 145. 

8. U.S.—State of Virginia v. State 
of Tennessee, 15 S.Ct. 818, 158 U, 
S. 267, 39 L.Ed. 976. 

8.5 U’.S,—^Anderson-Tully Co. v. 
Tingle, C.C.A.Mis8., 166 F.2d 224, 


certiorari denied 69 S.Ct. 36, 335 U. 
S. 816, 93 L.Ed. 371. 

9. U.S.—U. S. V. State of Utah, 51 
S.Ct. 438. 283 U.S. 64, 75 L.Ed. 844. 

9.5 U.S.—State of Colorado v. State 
of Kansas, Colo. & Kan., 64 S.Ct. 
176, 320 U.S. 383, 88 L.Ed. 116, re¬ 
hearing denied 64 S.Ct. 633, 321 U. 
S. 803, 88 L.Ed. 1089. 

Beason for judicial oantloa in such 
ca.ses is that they involve the inter¬ 
ests of quasi-sovereigns, present 
complicated and delicate questions 
and, due to the possibility of future 
change of conditions, necessitate ex¬ 
pert administration rather than ju¬ 
dicial imposition of a hard and fast 
rule. 

U.S.—State of Colorado v. State of 
Kansas, supra. 

9.10 U.S.—State of Colorado v. State 
of Kansas, supra. 

Compacts and agreements between 
states generally see States 8 !0. 
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Mutual aocommodatlou aud agrrse> 
meut, should, if possible, be the me¬ 
dium of settlement, instead of the 
invocation of the adjudicatory power 
of the supreme court. 

U.S.—State of Colorado v. State of 
Kansas, Colo. & Kan., 64 S.Ct. 170, 
320 U.S. 383, 88 L.Ed. 116, rehear¬ 
ing denied 64 S.Ct. 633, 321 U.S. 
803, 88 L.Ed. 1089. 

9.15 U.S.—State of Nebraska v. 
State of Wyoming, Neb. & Wyo., 65 
S.Ct. 1332, 325 U.S. 589, 89 L.Ed. 
1815. 

▲pportiomusut of waters between 
states 

Supreme Court would not refuse to 
apportion waters of a river amonj; 
states on ground that court would 
embark on an enterprise Involving 
administrative functions beyond 
court’s province, where effort at set¬ 
tlement had failed, a genuine contro¬ 
versy existed, and gravity and im¬ 
portance of the case were apparent. 
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forcing a decree being no justification for the court 
to refuse to perform the function intrusted to it by 

the Constitution.^ ^© 

Costs, The court has power to award or refuse 
costs, and in an equity case may, in its discretion, 
award them against either party,or each party 
may be ordered to pay its own costs.n In suits 
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between states the costs are usually divided equally 

between the parties.^^ 

Enforcement of decision. The rule that judicial 
power essentially involves the right to enforce the 
results of its exercise applies to the exercise by the 
Supreme Court of original jurisdiction in controver¬ 
sies between the states.13 


C. APPELLATE JURISDICTION AND EXERCISE THEREOF 

1. Source and Extent of Appellate Jurisdiction 


§ 199. In General 

a. General principles 

b. Writs 

a. General Principles 

The appellate Jurisdiction of the United States Su¬ 
preme Court is derived from the Federal Constitution 
and may be limited and regulated by acts of Congress. 
The Supreme Court has general power to supervise the 
administration of justice in the federal courts. 

Except in cases in which the Supreme Court may 
exercise original jurisdiction, as discussed supra 
§ 193, it has, under Article III, § 2 clause 2 of the 
Constitution, appellate jurisdiction both as to law 
and fact, with such exceptions, and under such regu¬ 
lations, as the Congress shall make, in all the other 
cases to which, under the Constitution, the judicial 
power of the United States extends.Such ap¬ 
pellate powers as are given to the Supreme Court 
by the Federal Constitution are limited and regu¬ 


lated by acts of Congresses and must be exercised 
in accordance with such regulations, and no appel¬ 
late jurisdiction in a given case can be exercised 
by the Supreme Court if Congress has made no pro¬ 
vision therefor.16 Consequently, the existence of 
the appellate jurisdiction of the Supreme Court in 
any given type of case is dependent on authority 
expressly conferred by statute.i®*^ 

By statute. Congress has specified or defined the 
appellate jurisdiction of the Supreme Court,^®*i® 
and the effect is to deny by implication all appellate 
jurisdiction which is not affirmatively conferred.17 
Congress may give the Supreme Court appellate 
jurisdiction with respect to matters as to which, 
under the Constitution, it has original jurisdiction,^® 
but jurisdiction granted as original cannot be ex¬ 
ercised as appellate.^® 

Existence of actual controversy. The existence 
of an actual controversy is an essential requisite to 


XJ.S.—state of Nebraska v. State of 
Wyoming', supra. 

9.20 U.S.—State of Nebraska v. 
State of Wyoming, supra. 

10. U.S.—State of renn.sylvania v. 
Wheeling & Belmont Bridge Co., 
Pa., 18 How. 4CO, 15 L.Ed. 449. 

11 . U.S.—^U. S. V. State of Texas, 16 
S.Ct. 726, 162 U.S. 1, 40 L.Ed. 867. 

12. U.S.—State of Tennessee v. 
Stale of Virginia, 20 S.Ct. 716, 177 
U.S. 501, 44 L.Ed. 863. 

26 C.J. p 863 note 37. 

13 . U.S.—Commonwealth of Vir¬ 
ginia V. State of West Virginia, 38 
S.Ct. 400, 246 U.S. 665, 62 L.Ed. 883. 

14. U.S.—U. S. V. Bitty, N.T., 28 S. 
Ct. 396, 208 U.S. 393, 62 L.Ed. 643. 

liimitatioA by oourt of eacorciso of 
jarlsdietioA 

United States Supreme Court is a 
court of review and limits exercise 
of its jurisdiction in accordance with 
its function. 

U.S.—Landis v. North American Co., 
App.D.C., 67 S.Ct. 163, 299 U.S. 248, 
81 L.Ed. 163—Landis V. American 


Water Works & Electric Co., App, 
D.C., 57 S.Ct. 163, 299 US. 248, 81 
L.Ed. 153—^Aero Mayflower Transit 
Co. V. Georgia Public Serv. Com¬ 
mission, Ga., 65 S.Ct. 709, 295 U.S. 
285, 79 L.Ed. 1439. 

Violation of constitutional rights 
Supreme Court stands ready to 
correct violation of constitutional 
rights. 

U.S.—U. S. ex rel. Darcy v. Handy, 
Pa., 76 S.Ct. 966, 351 U.S. 464, 100 
L.Ed. 1331. 

15. U.S.—National Exch. Bank v. 
Peters. Va., 12 S.Ct. 767, 144 U.S. 
570, 36 L.Ed. 645. 

25 C.J. p 863 note 39. 

£ong-oontinued praotioe cannot al¬ 
ter limits within which Congress has 
bound appellate Jurisdiction of Su¬ 
preme Court. 

U,s.—C. I. R. V. Bedford’s Estate, 65 
S.Ct. 1167, 826 U.S. 283, 89 L.Ed. 
1611. 

More adoption of state statnte as 
to mode of procedure in a particu¬ 
lar case will not govern the right of 
appeal in opposition to the act of 
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Congress defining the appellate juris¬ 
diction. 

U.S.—Baltimore & P. R. Co. v. Sixth 
Presiiyterian Church, D.C., 19 Wall. 
62, 22 L.Ed. 97. 

le. U.S.—U. S. V. More, D.C., 3 

Cranrh 169, 2 L.Ed. 397—Wiscart 
V. D’Auchy, Va., 3 Dali. 321, 1 L. 
Ed. 619. 

16.6 U.S.—Carroll v. U. S., App.D.C., 
77 S.Ct. 1332, 354 U.S. 394, 1 L.Ed. 
2d 1442. 

16.10 U.S.—Stephan v. U. S., Mich., 
63 S.Ct. 1135, 319 U.S. 423, 87 L. 
Ed. 1490—Durousseau v. U. S., La., 
6 Cranch 307, 3 L.Ed. 232. 

25 C.J. p 863 note 42—3 C.J. p 319 
note 68. 

17. U.S.—Durousseau v. U. S., su¬ 
pra. 

18. U.S.—Cohens v. Commonwealth 
of Virginia, Va., 6 Wheat. 264, 6 
L.Ed. 267, 11 Wheat. 472 note, 6 
L.Ed. 523. 

25 C.J. p 663 note 44. 

19. U.S.—Osborn v. Bank of U. S.» 
Ohio, 9 Wheat. 738, 6 L.Ed. 204. 
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the appellate jurisdiction of the Supreme Court.^o 
It is not within the province of the court to decide 
abstract, hypothetical, or moot questions, disconnect¬ 
ed from the granting of actual relief .21 If, pend¬ 
ing an appeal, an event occurs which renders it im¬ 
possible for the court to grant any relief, or renders 
a decision unnecessary, the question becomes 
moot .22 The question may be rendered moot by 
the act of the appellant23 or of the appellee,^^ 
or of both parties.26 A question may become moot 
by operation of law,26 or by lapse of time,27 or by 
the execution of an order of the inferior court.28 

W'hcre all substantial interest in the controversy 
has been parted with or extinguished, the court will 
not hear the appeal merely to determine the right 
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to COStS.23 

Jurisdiction of inferior court. If an inferior 
court has no jurisdiction of a cause, an appeal from 
its decision confers no jurisdiction on the Supreme 
Court of the merits of the controversy, but the court 
may, in such cases, entertain an appeal for the 
purpose of reversing a judgment or order for want 
of jurisdiction and dismissing the case or directing 
its dismissal by the lower court ,20 and the court 
may render a judgment for costs.31 

Consent of parties. Mere agreement or consent 
of the parties cannot confer on the Supreme Court 
jurisdiction to affirm or reverse a judgment of an 
inferior or state court. 3 2 


20. U.S.—Richardson v. McChcaney. 
Ky., 31 .S.Ct. 43, 218 U.S. 487. 64 
L.Ed. 1121—Pelham v. Rose, Ind., 
9 Wall. 103. 19 L.Ed. 602. 

3 C.J. p 359 note 85. 

21 . —Doremus v. Board of Ed¬ 
ucation of Borough of Hawthorne, 
N.J., 72 S.Ct. 394, 342 U.S. 429. 96 
L.Ed. 475—Tommer v. Witsoll, S 
C., 68 set. 1156, 334 U.S. 385, 92 
L.Ed. 1460, rehearing denied 69 S. 
Ct. 12. 335 U.S. 837, 93 L.Ed. 389— 
Collins V. Porter, Em.App., 66 S.Ct. 
893, 328 U.S. 46, 90 L.Ed. 1075— 
Walling V. James V. Reuter, Inc, 
La.. 64 S.('t. 826, 321 U.S. 671, 88 
L.?ld. 1001—^jVllen-Bradley Local 
No. 1111. X’^nited Electrical, Radio 
and Machine Workers of America, 
V. Wi.sconsin Employment Rela¬ 
tions Board. Wis., 62 S.Ct. 820, 315 

U. S. 740, 86 L.Ed. 1154—Richard¬ 
son V. Merhesney, Ky., 31 S Ct. 43, 
218 U.S 487, 54 L.Ed. 1121. 

8 C.J. p 358 note 8 4, p 365 note 6. 
Matters not necessary to decision on 
review see infra § 201(13) b. 

22. U.S.—Brownlow v. Schwartz, 
App.U.C., 43 S.Ct. 263, 261 U.S. 216, 
67 L.Ed. 620. 

3 C.J. p 360 note 89. 

Amendment of statute 

Whether an order for report was 
based on Phiiippine Act 2307 § 16 
(e), invalid in wrongfully delegat¬ 
ing power, contrary to Organic Act 
c 1369 [32 U.S.St. at L. p 691], be¬ 
comes a moot question, where, pend¬ 
ing appeal from judgment annulling 
the order, the statute was amended 
to provide for the report and the de¬ 
tails thereof, thus rendering the or¬ 
der inoperative. 

U.S.—Board of Public Utility Com’rs 

V. Compania General de Tabacos de 
Pilipinas. Philippine, 39 S.Ct. 332, 
249 U.S. 425, 63 L.Ed. 687. 

Judicial notice 

Occurrence of such an event may 
be noticed by the court. 

U.S.—Mills V. Green, S.C., 16 S.Ct. 
132, 159 U.S. 651, 40 L.Ed. 293, 


War rendering auestioa moot 

An appeal from a decree present¬ 
ing the question whether the Anti- 
Trust Act of July 2, 1890, was vio¬ 
lated by a combination of American, 
British, and German steamship com¬ 
panies to monopolize ocean carriage 
presented a moot question by reason 
of the European War. 

U.S.—U. S. V. American-Asiatic S. S. 
Co., N.Y., 37 S.Ct. 233, 242 U.S. 537, 
61 L.Ed. 479—IT. S. v. Hamburg- 
Amcrikanische Packet-Pahrt-Acti- 
en Ge.sellschaft, N.Y., 36 S.Ct. 212, 
239 U.S. 466, 60 L.Ed. 387. 

Cases held not moot 

(1) In general. 

U.S.—Collins V. Porter, Emp.App., 66 
S.Ct. 893. 328 U.S, 46, 90 L.Ed. 
1075. 

(2) Where decision of pending case 
would control division rates between 
railroads and steamship company, 
the fact that steamship company’s 
vessel went into government service 
and that re.sumption of service as a 
common carrier was uncertain did 
not render case "moot” so as to pre¬ 
clude Supreme Court's review of pro¬ 
ceedings. 

U.S.—Interstate Commerce Commis¬ 
sion V. Hoboken Manufacturers’ R. 
Co., N.J., 64 S.Ct. 159, 320 U.S. 368. 
88 L.Ed. 107, rehearing denied 64 
S.Ct. 616, 321 U.S. 801, 88 L.Ed. 
1088. 

23 . U.S.—Lewis Publishing Co. v. 
Wyman, Mo., 33 S.Ct. 599, 228 U.S. 
610, 57 L.Ed. 989. 

3 C.J. p 361 note 91. 

24 . U.S.—^Heitmuller v, Stokes, App. 
D.C., 41 S.Ct. 622, 262 U.S. 359, 65 L. 
Ed. 990. 

Sale of laud in controversy 

Where, pending a writ of error 
from the Supreme Court to review 
a Judgment in a landlord’s suit to re¬ 
cover possession of premises, the 
landlord sold the premises, the case 
became moot, as a judgment in his 
favor would not give him possession, i 
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I and the merits of the case would not 
be decided. 

U.S.—Heitmuller v. Stoke.s, supra. 

25. Case settled or compromised 
U.S.—Buck’s Stove & Range ('o. v. 

American Federation of Labor, D. 

C. , 31 S.Ct. 472, 219 U.S. 581, 55 
L.Ed. 345. 

26. U.S.—Dlnsmore v. Southern Ex¬ 
press Co., Ga., 22 S.Ct. 45, 183 U. 
S. 115, 46 L.Ed. 111. 

3 C.J. p 364 note 98. 

27. U.S.—Tennessee v. Condon, 
Tenn., 23 S.Ct. 579, 189 U.S. 64, 47 
L.Ed. 709. 

3 C.J. p 364 notes 2, 3. 

28. U.S.—Cheong Ah Moy v. U. S., 
Cal., 6 S.Ct. 431, 113 U.S. 216. 
28 L.Ed. 983. 

Payment of deficiency execution 

Payment by sureties on an appeal 
bond of a deilcionry execution Is¬ 
sued on afllrmanee of the decree re¬ 
lieves the court on appeal from de¬ 
ciding whether the judgment against 
the sureties for the deficiency was 
erroneous. 

U.S.—Pease v. Rathbun-Jones Engi¬ 
neering Co., Tex.. 37 S.Ct. 283, 243 
U.S. 273, Cl L.Ed. 715, Ann.Cas. 
1918C, 1147. 

29. U.S.—Heitmuller v. Stokes, App, 

D. C.. 41 S.Ct. 622, 266 U.S. 359, 65 
L.Ed. 990. 

3 C.J. p 3G6 note 8. 

30. U.S.—U. S. V. Grlffln, Ga., 68 S. 
Ct. 601, 303 U.S. 226, 82 L.Ed. 764 
—U. S. V. Corrick, HI., 66 S.Ct. 
829, 298 U.S. 435, 80 L.Pld. 12C3, 
rehearing denied 56 S.Ct. 951, 298 

U. S. 692, 80 L.Ed. 1409—Mitchell 

V. Maurer, Cal., 65 S.Ct. 162, 293 
U.S. 296. 

3 C.J. p 368 note 20—4 C.J. p 681 notes 
30, 31. 

31. U.S.—North American Transpor¬ 
tation & Trading Co. v. Morrison, 
Wash., 20 S.Ct. 869, 178 U.S. 262, 44 
L.Ed. 1061. 

3 C.J. p 368 note 22. 

3a, U.S.-—People of State of New 
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Determination of jurisdiction. The Supreme 
Court must itself determine its appellate jurisdic¬ 
tion, and it will not ignore a want of jurisdiction be¬ 
cause the question is not raised or discussed by 
cither party.33 

Supervisory power. The Supreme Court has 
general power to supervise the administration of 
justice in the federal courts.33.6 

b. Writs 

The Supreme Court may Istue all writs necessary 
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or appropriate in aid of Its jurisdiction and aoreeable to 
the usages and principles of law. 

Under the statute, 28 U.S.CA. § 1651, which pro¬ 
vides that the Supreme Court may issue all writs 
necessary or appropriate in aid of its jurisdiction 
and agreeable to the usages and principles of law, 
the Supreme Court may issue the common-law 
writs,33.60 including the writs of certiorari,38.6B 
mandamus,34 prohibition,34.6 and injunction,34.io in 

aid of its appellate jurisdiction. 

The established use of the common-law writs is to 


York ex rel. Bryant v. Zimmer¬ 
man. N.Y., 49 S.Ct. 61, 278 U.S. 63, 
73 LKd. 184, 62 A.L..R. 786. 

25 C.J. p 863 note 43—3 C.J. p 369 
note 30, p 370 note 35. 

33. U.S.—Smith v. Apple, Kan., 44 
S.Ct. 311, 264 U.S. 274, 68 L.Ed. 
678—Barnett v. Kunkle, Okl., 44 
S.Ct. 254, 264 U.S. 16, 68 L.Ed. 639, 
certiorari denied 43 S.Ct. 97, 260 
U.S. 738, 67 L.Ed. 489—Arnold v. 
U. S. for Use of W. B. Gulmarin & 
Co., S.C., 44 S.Ct. 144, 263 U.S. 427. 
68 L.Ed. 371—Oneida Navigation 
Corporation v. W. & S. Job <& Co., 
N.Y.. 40 S.Ct. 357, 262 U.S. 021, 64 
L.Ed. 697—Collins v. Miller, La., 40 
S.Ct. 347, 252 U.S. 364, 64 L.Ed. 616 
—^Northern Pac. lly. Co. v. Solum, 
Minn.. 38 S.Ct. 050, 247 U.S. 477, 62 
L.Ed. 1221—Stevlrmac Oil & Gas 
Co. V. Dittman, Okl., 38 S.Ct. 116, 
245 U.S. 210, 62 L.Ed. 248. 

Begard for sabstaace rather than 
form 

In determiningr whether litigation 
presents case within its appellate 
julfisdictlon. Supreme Court will look 
to substance, not form, 

U.S.—Nashville, C. & St. L. Ry. v. 
Wallace, Tcnn., 63 S.Ct. 346, 288 

U. S. 249, 77 L.Ed. 730, 87 A.L.R. 
1191. 

33.5 U.S.—^Western Pacific R. Corp. 

V. Western Pacific R, Co., Cal., 73 
S.Ct. 666, 346 U.S. 247, 97 L.Ed. 
986. 

Supervisory Jurisdiction of Supreme 
Court In criminal cases see Crim¬ 
inal Law § 124. 

Jiidgments 

(1) Supreme Court has broad su¬ 
pervisory power over judgments of 
the lower federal courts. 

XJ.s.—^U. S. v. Munslngwear, Inc., 
Minn.. 71 S.Ct. 104, 340 U.S. 36, 95 
L.Ed. 86. 

(2) Power can be utilized to pre¬ 
vent a Judgment which Is unrevlew- 
able because of mootness from spawn¬ 
ing any legal conseQuences. 

U.S.—^U. S. V. Munslngwear, Inc., 
supra. 

Supervisory ftmotloas; duty of court 
Supreme Court is charged with 
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supervisory functions In relation to 
proceedings in federal courts, and 
fastidious regard for honor of ad¬ 
ministration of Justice requires court 
to make certain that doing of Jus¬ 
tice be made so manifest that only ir¬ 
rational or perverse claims of its 
disregard can be asserted. 

U.S.—Communist Party of U. S. v. 
Subversive Activities Control Bd., 
App.D.C., 76 S.Ct. 663, 361 U.S. 116, 
100 L.Ed. 1003. 

33.50 U.S.—Parr v. U. S., Tex., 76 
S.Ct. 912, 361 U.S. 613, 100 L.Ed. 
1377, rehearing denied 77 S.Ct, 21, 
362 U.S. 859, 1 L.Ed.2d 69. 

Issuance of mandamus, prohibition, 
and Injunction by: 

Federal courts generally see su¬ 
pra 5 14. 

Supreme Court in exercise of orig¬ 
inal Jurisdiction see supra § 196. 

Former statute authorized Supreme 
Court to Issue all writs not specifical¬ 
ly provided for by statute. 

U.S.—Ex parte Republic of Peru, La., 
63 S.Ct. 793, 318 U.S. 678, 87 L.Ed. 
1014. 

33,55 U.S.—U. S. Alkali Export Ass’n 
v. U. S., N.Y., 65 S.Ct. 1120, 326 
U.S. 196, 89 L.Ed. 1554. 

Review of decisions of court of ap¬ 
peals by certiorari see infra S 204. 

34, U.S.—Parr v. U. S., Tex., 76 S. 
Ct. 912, 361 U.S. 613, 100 L.Ed. 1377, 
rehearing denied 77 S.Ct. 21, 352 
U.S. 859, 1 L.Ed.2d 69—Bankers 
Life & Cas. Co. v. Holland, Fla., 
74 S.Ct. 146, 346 U.S. 379, 98 L.Ed, 
106—U. S. Alkali Export Ass’n v. 
U. S., N.Y., 65 S.Ct. 1120, 325 U.S. 
196, 89 L.Ed. 1654—Ex parte Unit¬ 
ed States, Pa., 63 S.Ct. 129, 287 U.S. 
241, 77 L.Ed. 283. 

26 C.J. p 860 note 94 [bj. 

Rules governing issuance of writ of 
mandamus see Mandamus fi 1 et 
sea. 

Absenoe of original JurlsOlotion 

To warrant the issue of a manda¬ 
mus by the Supreme Court in cases 
where original Jurisdiction has not 
been conferred by the Constitution, 
it must be shown to be an exercise 
of appellate Jurisdiction, or to be, 
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necessary to enable the court to ex¬ 
ercise Its appellate Jurisdiction. 

U.S.—^Ex parte Republic of Peru, La., 
63 S.Ct. 793, 318 U.S. 678, 87 L.Ed. 
1014—^Ex parte United States, Pa., 
63 S.Ct. 129, 287 U.S. 241, 77 L.Ed. 
283—^Marbury v. Madison, D.C., 1 
Cranch 137, 2 L.Ed. 60. 

Existence of other remedy 

Supreme Court will not issue a 
writ of mandamus where remedy by 
Injunctive relief is available. 

U.S.—Ex parte Baldwin, 64 S.Ct. 661, 
291 U.S. 610, 78 L.Ed. 1020. 

Betnxn to order to idiow cause as 
answer 

In granting motion for leave to 
file petition for mandamus in orig¬ 
inal proceeding to compel vacation 
of order referring cases to a mas¬ 
ter for trial, the Supreme Court treat¬ 
ed the return to the order to show 
cause as an answer to the petition, 
and granted the relief sought. 

U.S,—McCullough v. Cosgrave, Cal., 
60 S.Ct 703, 309 U.S. 634, 84 L.Ed. 
992. 

34.5 U.S.—Parr v. U. S., Tex., 76 S. 
Ct 912, 361 U.S. 613, 100 L.Ed. 1377, 
rehearing denied 77 S.Ct. 21, 352 U. 
S. 859, 1 L.Ed. 2d 69—Bankers Life 
& Cas. Co. V. Holland, Fla., 74 S.Ct 
146, 346 U.S. 379, 98 L.Ed. 106— 

U. S. Alkali Export Ass'n v. U. S., 
N.Y., 66 S.Ct 1120, 326 U.S. 196, 89 
L.Ed. 1554. 

Rules governing issuance of writ of 
prohibition see Prohibition § 1 et 
seq. 

Absence of original Jurisdiction 

Statutory authority of Supreme 
Court to issue writs of prohibition to 
district court in suits not within orig¬ 
inal Jurisdiction of Supreme Court 
can be constitutionally exercised only 
in so far as such writs are in aid of 
its appellate Jurisdiction. 

U.S.—^Ex parte Republic of Peru, La., 
63 S.Ct. 793, 318 U.S. 678, 87 L.Ed. 
1014. 

3A10 U.S.—Bankers Life & Cas. Co. 

V. Holland, Fla., 74 S.Ct. 146, 846 
U.S. 379, 98 L.Ed. 106. 

Rules governing issuance of writ of 
injunction see Injunctions f 1 et 
seq. 
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confine inferior courts to the exercise of their pre¬ 
scribed jurisdiction,54.15 or to compel such courts 
to exercise their authority when it is their duty to 
do so.5^-50 Thus, the writs are not available where 
the district courts have erred on matters within 
their jurisdiction ;54.25 but where the lower courts 
have no jurisdiction to act as they purport to do, 
the Supreme Court may issue the writs.54.80 

The common-law writs are granted or withheld 
in the sound discretion of the Supreme Court,54.35 
and may not be used as substitutes for authorized 
appcals.54.40 Where, however, the sole appellate 
jurisdiction lies in the Supreme Court, application 
for a common-law writ in aid of appellate jurisdic¬ 
tion must be to the Supreme Court.54.45 

It has been held that the Supreme Court may 


issue the writ of mandamus to compel an inferior 
federal court to grant an appeal,5or to sign a 
bill of exceptions in a case tried before it.5® Ihe 
Supreme Court may, in a proper case, issue a writ 
of mandamus requiring a single judge to comply 
with a statute requiring him to call two other judges 
for the hearing and determination of an application 
for an interlocutory injunction.57 

The existence of ultimate discretionary jurisdic¬ 
tion in the Supreme Court to review the cause gives 
it power to issue the common-law writs.55 Such 
ultimate discretionary jurisdiction enables the court 
to issue the writ of mandamus or prohibition to an 
inferior court, although the case is one with respect 
to which direct appellate jurisdiction is vested in an 
intermediate iippellatc courtbut the power will 


34.15 U.S.—TT. S. Alkali Export A.sa’n 
V. U. S.. N.Y., 66 S.Ct. 1120, 325 

U. S. 196. 89 L.Ed. 1664. 

34.20 U.S.—U, S. Alkali Export Ass’n 

V. U. S., supra. 

34.25 U.S.—Parr v. U. S., Tex., 76 S. 
Ct. 912, 361 U.S. 613, 100 L.Ed. 1377, 
rehearing denied 77 S.Ct. 21, 352 U. 
S. 859, 1 L.Ed.2d 69. 

Mara error in exercise of conceded 
Judicial power will not be corrected 
by issuance of writs under statute. 
U.S.—De Beers Consol. Mines v. U. 
S., N.Y., 66 S.Ct. 1130, 320 U.S. 212, 
89 L.Ed. 1666. 

34.30 U.S.—^De Beers Consol. Mines 
V. U. S., supra. 

34.35 U.S.—U. S. Alkali Export A.ss’n 
V. U. S., N.Y., 65 S.Ct. 1120, 326 U. 
S. 196, 89 L.Ed. 1564. 

34.40 U.S.—Bankers Life & Cas. Co. 
V. Holland, Fla., 74 S.Ct. 146, 346 
U.S. 379, 98 L.Ed. 106—U. S. Alkali 
Export Ass’n v. U. S., N.Y., 66 S.Ct. 
1120, 325 U.S. 196, 89 L.Ed. 1654. 
Piaoamaal raviaws; Interlocutory or> 
dare 

(1) Writs may not be used to 
thwart congressional policy against 
piecemeal reviews. 

U.S.—Parr v. U. S., Tex., 76 S.Ct. 912, 
3.51 U.S. 613, 100 L.Ed. 1377, re¬ 
hearing denied 77 S.Ct. 21, 362 U.S. 
859, 1 L.Ed.2d 69~-U. S. Alkali Ex¬ 
port Ass’n v. U. S., N.Y., 65 S.Ct. 
1120, 325 U.S. 196, 89 L.Ed. 1554. 

(2) Consequently, writs are not 
available to review Interlocutory or¬ 
ders where statute permits review of 
such orders only on appeal from final 
Judgment; hardship imposed on par- 
lies does not Justify issuance of 
writs. 

U.S.—U. S. Alkali Export Ass'n v. 
U. S., supra. 

(3) However, interlocutory orders 
beyond power of lower court will be 
reviewed by Supreme Court by Issu¬ 
ance of writs under statute. 


U.S.—Boors Consol. Minos v. If. 
S., N.Y., 65 S.Ct. 1130, 325 U.S. 212. 
89 L.Ed. 1566. 

34.45 Tr..S.~U. S. Alkali Export Ass’n 
V. U. S.. N.Y., 65 S.Ct. 1120, 325 U.S. 
196, 89 L.Ed. 1554. 

35. U.S.—In re Buder, Mo., 46 S.Ct. 
667, 271 U.S. 461, 70 L.Ed. 1036— 
Ex parte Montgomery & E. R. Co., 
Ala., 96 U.S. 221, 24 L.Ed. 356—Ex 
parte Jordan, N.Y., 94 U.S. 248, 24 
L.Ed. 123. 

Where there is ao right to direct 
appeal to the Supreme Court from a 
federal district court, a motion for 
leave to file a petition for mandamus 
to compel the court to allow a direct 
appeal will be denied. 

U.S.—In re Buder, Mo., 46 S.Ct. 667, 
271 U.S. 461, 70 L.Ed. 1036. 

36. U.S.—Ex parte Crane, N.Y., 6 
Pet. 190, 8 L.Ed. 92. 

37. U.S.—Stratton v. St. Louis 
Southwestern Ry. Co., Ill., 51 S.Ct. 
8, 282 U.S. 10, 76 L.Ed. 135—Ex 
parte Northern Pac. Ry. Co., 50 S. 
Ct. 70. 280 U.S. 142. 74 L.Ed. 233— 
Ex parte Metropolitan Water Co. of 
West Virginia, Kan., 31 S.Ct. 600, 
220 U.S. 639, 55 L.Ed. 675. 

Effect of refusal to issue 

United States Supreme Court’s de¬ 
nial of mandamus to compel assem¬ 
bly of throe-judge court in suit to 
enjoin drainage district commission¬ 
ers from transmitting lists of lands 
for assessment under state statute 
was conclusive authority on circuit 
court of appeals that statute pro¬ 
viding for Ihree-Judge court was in¬ 
applicable. 

U.S —Everglades Drainage Dist. v. 
Florida Ranch & Dairy Corpora¬ 
tion, C.C.A.Fla., 74 F.2d 914, rehear¬ 
ing denied 76 F.2d 1013. 

38. U.S.—Ex parte Abdu, 38 S.Ct. 
447. 247 U.S. 27, 62 L.Ed. 966. 

Jurisdiction not limited 

Former Judiciary Act did not with¬ 

546 


draw or limit the Supreme Court's 
jurisdiction to direct common-law 
writs to federal district court when, 
in the exercise of its discretion, it 
deemed such remedy appropriate. 
U.S.—Ex parte Hcpuhllc of Peru, La.. 
63 S.Ct. 793, 318 U.S. 578, 87 L.Ed. 
1014. 

Enforcing conformity to court rules 

(1) Supreme Court may issue man¬ 
damus directly to district court to 
enforce conformity to equity rules. 
U.S.—Los Angeles Brush Mfg. Cor¬ 
poration V. James, 47 S.Ct. 286, 272 
U.S. 701, 71 L.Ed. 481. 

(2) Under rule of civil procedure 
authorizing reference to master only 
under exceptional conditions, the 
United States Supreme Court enter¬ 
tained original proceeding for man¬ 
damus against district judge, and 
directed district court to vacate or¬ 
der referring cases to a master, and 
to try the cases in due course with¬ 
out postponement of trial to that of 
other cases not entitled to preference, 
but with such arrangement as re¬ 
spects particular Judge conducting 
trial as might be convenient. 

U.S.—McCullough V. Cosgrave, Cal,, 
60 S.Ct. 703, 309 U.S. 634, 84 L.Ed. 
992. 

39. U.S.—Ex parte United States, 
Pa., 53 S.Ct. 129, 287 U.S. 241, 77 
L.Ed. 283. 

Direct appeal to conrt of appeals 

Supremo Court has power to issue 
mandamus to federal district court, 
although direct appellate Jurisdic¬ 
tion in case is vested in court of ap¬ 
peals, where Supreme Court has ulti¬ 
mate discretionary Jurisdiction by 
certiorari. 

U.S.—Ex parte United States, supra. 

Oompelliag Issuaaoe of beach war¬ 
rant 

Supremo Court has power to issue 
mandamus to compel federal district 
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be exercised only where a question of public im¬ 
portance is involved,39.6 or where the question is of 
such nature that it is peculiarly appropriate that 
action by the Supreme Court should be taken.39.l® 

§ 200. Pecuniary Limits of Jurisdiction 

The pecuniary limits of appellate jurisdiction of 
the United States Supreme Court are discussed 
generally infra § 201 (2) b. 

Examine Pocket Parts for later cases. 

§ 201(1). Appellate Procedure in General 

Proceedings in cases taken to the Supreme Court 
are governed by acts of Congress, the common law, and 
ancient English statutes. The pendency of another pro¬ 
ceeding, or the existence of another remedy, may pre¬ 
clude review. 

Proceedings in cases taken to the United States 
Supreme Court are governed entirely by acts of 


FEDERAL COURTS §§ 19»-201(1) 

Congress, the common law, and the ancient English 
statutes.^® Decisions are reviewed by the Supreme 
Court according to the methods prescribed by stat¬ 
utes,and the modes of reviewing decisions of par¬ 
ticular courts are discussed infra § 203 et seq. Re¬ 
view is by appeal or certiorari; formerly, in certain 
cases review was had by writ of error, but the writ 
was abolished by Act Jan. 31, 1928, c. 14 § 1, 45 U.S. 
St. at L. p 54, and all relief which was obtained 
by writ of error is obtainable by appeal.^2 Where 
a statute confers the right of appeal in certain cases, 
it impliedly negatives the existence of the right in 
other cases.'*3 It is the duty of the Supreme Court 
to give preference to such principles and methods 
of procedure as shall serve to conciliate the dis¬ 
tinct and independent tribunals of the states and 
of the union, so that they may co-operate as har¬ 
monious members of a judicial system coextensive 
with the United Statcs.^3.5 

Congress may, by appropriate legislation, take 


court to isHUp bench warrant for ac¬ 
cused’s arrest under indictment. 

U.S.—Fix parte United States, supra. 

Poxmerly it was held that the Su¬ 
preme Court was without authority 
to issue the writ of mandamus where 
a direct review could not be had. 
U.S.—In re Commonwealth of Massa¬ 
chusetts, D.C., 25 S.Ct. 612, 197 U.S. 
482, 49 UEd. 845. 

25 C.J. p 700 note 61 [b]. 

39.5 U.S.—^Ex parte Republic of 
Peru, La., 63 S.Ct. 793, 318 U.S. 678, 
87 L.Ed. 1014. 

39.10 U.S.—^Ex parte Republic of 
Peru, supra. 

40. U.S.—Camp v. Gress, Va., 39 S. 
Ct. 478, 260 U.S. 308, 63 L.Ed. 997. 

Conformity Act 

Former Conformity Act had no ap¬ 
plication to appellate proceedings In 
the Supreme Court. 

U.S.—Camp V. Gress, Va., 39 S.Ct. 
478, 260 U.S. 308, 63 L.Ed. 977. 

41. U.S.—Tiglao V. Insular Govern¬ 
ment of Philippine Islands, Phil¬ 
ippine. 30 S.Ct. 129, 215 U.S. 4 0. 
54 L.Ed. 257 —^Walker v. Drevllle, 
La., 12 Wall. 440, 20 L.Ed. 429. 

3 C.J. p 300 note 19. 

42. Appeal as matter of rlglit 

An appeal, in a proper case, is a 
matter of right, and its allowance 
is in reality nothing more than the 
doing of those things which are 
necessary to give appellant the means 
of invoking the Jurisdiction of the 
court. 

U.S.—Brown v. McConnell, Wash., 8 
S.Ct. 669, 124 U.S. 489, 31 L.Ed. 

495. 


Appeal removes entire cause 

U.S.—Wiscart v. D'Auchy, Va., 3 
Dali. 321, 1 L.Ed. 619. 

3 C.J. p 315 note 36 [b]. 

Writ of error under former practice 

(1) A writ of error was an orig¬ 
inal writ. 

U.S.—Nations v. Johnson, Tex., 24 
How., U.S., 196, 16 L.Bd. 628. 

(2) Writ lay only In actions at law 
and proceedings which were accord¬ 
ing to the course of the common law 
and did not lie in suits in equity; 
In equity cases the mode of review 
was by appeal. 

U.S.—Tiglao V. Insular Government 
of Philippine Islands, Philippine, 
30 S.Ct. 129, 216 U.S. 410, 64 L.Ed. 
267—Metropolitan R. Co. v. Mac- 
Farland, D.C., 25 S.Ct. 28, 195 U.S. 
322, 49 L.Ed. 219. 

3 C.J. p 310 note 15, p 323 note 89, p 
324 notes 91, 93, p 325 note 94. 

(3) Under the Judiciary Act the 
effect of a writ of error was simply 
to bring the record into court and 
submit the Judgment of the inferior 
tribunal to reexamination; it did not 
In any manner act on the partie,s; 
it acted only on the record; it remov¬ 
ed the record into the supervising 
tribunal. 

U.S.—Nations v. Johnson, supra—Co¬ 
hens V. Commonwealth of Virginia, 
Va., 6 Wheat., U.S., 264, 5 L.Ed. 267. 

(4) Writ was a continuation of the 
original litigation rather than the 
commencement of a new suit or pro¬ 
ceeding. 

U.S.—Nations v. Johnson, supra. 

(5) Writ did not bring up questions 
of fact for appellate review, but only 
questions of law. 

U.S.—Stanley v. Board of Sup’rs of 

547. 


Albany County, N.Y., 7 S.Ct. 1234, 
121 U.S. 536, 30 L.Ed. 1000. 

3 C.J. p 306 note 78 [b], p 307 notes 
79, 84, p 315 note 36 [b]. 

Proseontioa of both appeal and writ 
of error 

(1) Where there was considerable 
doubt as to the proper remedy to 
be pursued on review, a party could 
prosecute an appeal and writ of error 
in the same case and at the same 
time. 

U.S.—Hurst V. Hollingsworth, Tex., 
94 U.S. Ill, 24 L.Ed. 31. 

3 C.J. p 343 note 73. 

(2) Under Act Sept. 6, 1916, 9 4. 
Comp.St. 9 1649a, requiring an appel¬ 
late court, when a mistake as to the 
method of review occurs, to disre¬ 
gard it and take the action which 
would be appropriate, if the proper 
appellate procedure had been follow¬ 
ed, It was unnecessary in cases of 
doubt both to appeal and bring error. 
U.S.—Essgee Co. of China v. U. S., 

N.Y., 43 S.Ct. 614, 262 U.S. 151, 67 
L.Ed. 917. 

Cross writ of error 
A party, who escaped reversal of 
the judgment and remand by per¬ 
mission to file a remission of exces¬ 
sive amount, could not maintain 
cross-writ of error from federal su¬ 
preme court. 

U.S.—^Woodworth v. Chesbrough, 
Mich.. 37 S.Ct. 683. 244 U.S. 79, 61 
L.Ed. 1006. 

43. U.S.—National Exch. Bank v. 
Peters. Va., 12 S.Ct. 767, 144 U.S. 
670, 36 L.Ed. 646. 

26 C.J. P 863 note 42—3 C.J. p 319 
note 58. 

43.5 U.S.—Taylor v. Carryl, Pa.. 61 
U.S. 683, 20 How. 683, 16 L.Ed. 
1028. 
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away the right of appeal to the Supreme Court.^^ 
A statute which provides for an appeal or other 
proceeding for review to or from another federal 
court is to be regarded, in the absence of anything 
to show an intention to the contrary, as a repeal of 
any previous statute providing for an appeal or 
other proceeding to or from the Supreme Court.^^ 
Unless rights as to pending appeals are preserved 
by a saving clause,^® the right of appeal may be 
taken away by the repeal of the statute giving it, 
even as to causes which have been previously ap- 
pealed.^*^ 

Long-continued practice may be decisive in inter¬ 
preting procedural ways which, as a matter of dia¬ 
lectic or abstract analysis, may appear dubious.^"^*® 

Application of local law. Where the lower 
federal courts are applying local law, the Supreme 
Court will not set aside their rulings except on a 
plain showing of error.'*'^-^® 

Pendency of another proceeding. The Supreme 
Court may decline to review a cause when pro¬ 
ceedings for review are already pending in a circuit 
court of appeals.^ 8 However, where the right to ap¬ 
peal to the two courts is given, and proceedings 
for review are commenced in the Supreme Court 
and then in the circuit court of appeals, the Supreme 
Court, in view of the uncertainty which sometimes 
attends the determination as to which is the proper 
appellate tribunal, may proceed to determine the 


case on its merits,^® 

Existence of other remedies. The existence of 
another remedy may preclude a review by the Su¬ 
preme Court or the review of a particular ques- 
tion,5® as where there is a remedy in the trial 
court. 

Successive proceedings. Where a party has 
brought proceedings for review and such proceed¬ 
ings have been determined, he may not again take 
the same case up for review for the purpose of hav¬ 
ing determined points which were decided, or might 
have been decided, in the prior proceeding,52 al¬ 
though where there have been new proceedings in 
the case a second appellate proceeding may be pros¬ 
ecuted with reference to alleged errors committed 
in the new proceedings.^^ Where a case has been 
brought up by one of the parties and determined, 
the other party may not subsequently have a re¬ 
view of a question which should have been brought 
up by cross appeal.^4 

If a proceeding for review has been dismissed 
without a decision on the merits of the case it does 
not bar seasonable prosecution of another proceed¬ 
ing for review and where an appeal has been 
dismissed voluntarily or by the court for failure to 
comply with some requirement of the law govern¬ 
ing the proceeding a second appeal is not barred if 
taken in due time.^® A prior appeal which, al¬ 
though not abandoned or dismissed, is for any rea- 


44. U.S.—-Gwin v. U. S., Cal., 22 S. 
Ct. 526, 184 U.S. 669, 46 L.Ed. 741. 

8 C.J. p 318 notes 47, 60. 

45. U.S.—^Laurel Oil & Gas Co. v. 
Morrison, Ind.Terr., 29 S.Ct. 394, 
212 U.S. 291. 63 L.Ed. 617—Brown 
V. U. S., Ind.Terr., 19 S.Ct. 66, 171 

U. S. 631, 43 L.Ed. 312. 

46. U.S.—Gwin v. U. S., Cal., 22 S. 
Ct. 626. 184 U.S. 669, 46 L.Ed. 741. 

47. U.S.—Gwin v. U. S., supra. 

47.5 U.S.—C. I. R. V. Bedford’s Es¬ 

tate, 65 S.Ct. 1157, 326 U.S. 283, 89 
L.Ed. 1611. 

47.10 U.S.—Palmer v. Hoffman, l^.Y., 
63 S.Ct. 477, 318 U.S. 109, 87 L.Ed. 
645, 144 A,L.R. 719, rehearing: de¬ 
nied 63 S.Ct. 767, 318 U.S. 800, 87 
L.Ed. 1163. 

48. U.S.—Columbus Constr. Co. v. 
Crane Co., Ill., 19 S.Ct. 721, 174 U. 
S. 600, 43 L.Ed. 1102. 

4i9. U.S.—^Pullman’s Palace Car Co. 

V. Central Transp. Co., Pa., 18 S. 
Ct. 808, 171 U.S. 138, 43 L.Ed. 108. 

3 C.J. p 333 note 61. 

60. U.S.—Callan v. May, D.C., 2 

Black 541, 17 L.Ed. 281. 

3 C.J. p 338 note 16. 


51. Motion for new trial 

(1) Whether plaintiff should be 
permitted to make the closing: argu¬ 
ment to the jury as having the af¬ 
firmative is purely a question of 
practice, to be reviewed only by mo¬ 
tion for a new trial in the trial court, 
and cannot be made the subject of a 
bill of exceptions or writ of error. 
U.S.—Lancaster v. Collins, Mo., 6 S. 

Ct. 33, 116 U.S. 222, 29 L.Ed. 373— 

Day V. Woodworth, Mass., 13 How., 

363, 14 L.Ed. 181. 

(2) However, where plaintiffs had 
judgment in a United States circuit 
court, and sued out a writ of error 
from the Supreme Court on the 
ground of the insufficiency of the 
damages, an objection that the prop¬ 
er remedy of plaintiffs was by mo¬ 
tion for a new trial, and that the 
question made on the writ of error 
was substantially a motion for a new 
trial, was not well founded, where 
the amount of damages found by the 
jury was referred to only as showing 
that their verdict was controlled by 
the direction of the court. 

I U.S.—Tracy v. Swartwout, N.Y., 10 
I Pet., 80, 9 L.Ed. 354. 
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52. U.S.—Tyler v. Magwire, Mo., 17 
Wall. 253, 21 L.Ed. 676. 

53. U.S.—Tyler v. Magwire, supra. 

54. U.S.—Corning v. Troy Iron & 
Nail Factory, N.Y., 16 How. 451, 14 
L.Ed. 768. 

Sabseqaent appeal from affirmed fa¬ 
vorable decree 

Where a complainant obtains a 
decree, but not for all the relief 
prayed by his bill, and respondent 
appeals, if complainant de.siros a 
more favorable decree he must enter 
a cross appeal, so that, when the 
decree is considered by the Supreme 
Court, ho may be heard, and he can¬ 
not maintain a subsequent appeal 
from the decree. 

U.S.—Corning v. Troy Iron & Nall, 
etc.. Factory, supra. 

55. U.S.—Davis v. Cleveland, C. C. & 
St. L. R. Co., Iowa, 30 S.Ct. 463, 
217 U.S. 167, 64 L.Ed. 708, 27 L. 
R.A.,N.S., 823, 18 Ann.Cas. 907. 

3 C.J. p 348 note 16. 

56. U.S.—The Steamer Virginia v. 
West, Md., 19 How. 182, 15 L.Ed. 
694. 

3 C.J. p 349 note 18. 
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son void or ineffectual so that it in no way brings 
the merits of the case up for review is no bar to the 
maintenance of a subsequent appeal.®'^ 

Joinder of proceedings. Two separate and dis¬ 
tinct causes resulting in separate judgments should 
not be brought up for review by a single appeal. 

A single appeal may, however, be used to obtain 
review of several causes where they have been 
completely consolidated into one case.^9 

§ 201 (2). -Decisions Reviewable 

a. In general 

b. Dependence on amount in contro¬ 

versy 

c. Dependence on nature and scope of 

decision 

d. Dependence on rendition, form, or 

entry of judgment, order, or decree 

a. In Grcneral 

The decisions reviewable by the Supreme Court de* 
pend on statutory regulations. 

The decisions reviewable by the United States Su¬ 
preme Court depend on statutory regulations.®® 
The review by the Supreme Court of decisions of 
the various federal, state, and territorial courts is 
discussed infra §§ 203-281. 


b. Dependence on Amount in Oontroyeisy 

(a) In general 

(b) Showing and determination of 

amount or value 

(a) In General 

Except at statutes impose a pecuniary limit, the 
appellate Jurisdiction of the Supreme Court is not depend¬ 
ent on the amount in controversy. 

In the absence of a statutory requirement, the ap¬ 
pellate jurisdiction of the United States Supreme 
Court is not dependent on the amount in contro¬ 
versy. However, in various instances statutes 
have imposed a pecuniary limit on the appellate ju¬ 
risdiction of the court, the usual provision being 
that the amount or matter in dispute shall exceed a 
certain sum.®2 ^ statute imposing or changing a 
pecuniary limitation on appellate jurisdiction ap¬ 
plies to causes pending at the time of its adoption,®* 
unless by the phraseology of the statute pending ap¬ 
peals are exempted.®^ Where the statute requires 
that the matter in dispute shall exceed a certain 
sum in dollars, the matter in dispute must have 
been money or something the value of which can be 
estimated in money.®® 

The statute making the right of review depend 
on the amount in controversy may except from 
their operation certain classes of cases in which a 
review may be had without regard to the amount in 


67. U.S.—^Evans v. State Nat. Bank, 
La., 10 S.Ct. 493, 134 U.S. 330, 33 
L.Ed. 917. 

68. U.S.—Brown v. Spoffard, D.C., 
96 U.S. 474, 24 L.Ed. 608. 

3 C.J. p 365 note 67 [a] (2). 

59. U.S.—First Nat. Bank of Shreve¬ 
port V. Louisiana Tax Commission, 
La., 63 S.Ct. 511, 289 U.S. 60, 77 
L.Bd. 1030, 87 A.L.R. 840. 

60. U.S.—Beasley v. Texas & P. R. 
Co., La., 24 S.Ct. 164, 191 U.S. 492, 
48 L.Ed. 274—Simms v. Simms, 
Ariz., 20 S.Ct. 68, 176 U.S. 162, 44 
L.Ed. 116. 

8 C.J. p 374 note 66. 

Cause removed to federal court 

Any suit beerun In a state court 
against the Emergency Fleet Corpo¬ 
ration can be removed to the courts 
of the United States and thereafter 
be subject to review by the Supreme 
Court. 

U.S.—Sloan Shipyards Corporation v. 
U. S. Shipping Board Emergency 
Fleet Corporation, Wash., 42 S.Ct. 
386, 268 U.S. 549, 66 L.Ed. 762, pe¬ 
tition granted 42 S.Ct. 688. 

61. U.S.—^Klrby v. American Soda 
Fountain Co., Tex., 24 S.Ct. 619, 
194 U.S. 141, 48 L.Ed. 911. 

26 C.J. p 864 note 47. 


62. U.S.—Wallach v. Rudolph, App. 
D.C.. 30 S.Ct. 687, 217 U.S. 661, 64 ; 
L.Ed. 883—Cross v. Burke, D.C., 
13 S.Ct. 22, 146 U.S. 82, 36 L.Ed. 
896—Parker v. Morrill, Va., 1 S.Ct. 
14, 106 U.S. 1, 27 L.Ed. 72—Del 
Valle V. Harrison, La., 93 U.S. 233. 
23 L.Ed. 892. 

3 C.J. p 377 note 83. p 378 note 86, 
p 380 note 99. 

By matter in dispute is meant the 

subject of litigation, the matter on 
which the action is brought and is¬ 
sue is joined, and with respect to 
which, if the issue Is one of fact, tes¬ 
timony is taken. 

U.S.—Smith V. Adams, Dak., 9 S.Ct. 
666, 130 U.S. 167, 32 L.Ed. 896. 

Applicability of statutes where ITnlt- 
ed States a party 

In the absence of an express ex¬ 
ception, statutes imposing pecuniary 
limitations apply to cases in which 
the United States is a party. 

U.S.—^U. S. V. Broadhead, Cal., 8 S.Ct. 
1191, 127 U.S. 212, 32 L.Ed. 147— 
U. S. V. Union Pac. R. Co., Wyo., 
106 U.S. 263, 26 L.Ed. 1021. 

Amount equal to sum prescribed 

Where the statute provides that 
the matter in dispute must exceed a 
certain sum. Jurisdiction does not ex¬ 
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ist because the matter equals the pre¬ 
scribed sum. 

U.S.—Walker v. U. S., La., 4 Wall., 
U.S., 163, 18 L.Ed. 319. 

Statute prescribing Jurisdictional 
amount for inferior oonrt 

A statute giving to an inferior fed¬ 
eral court original cognizance of cas¬ 
es where the matter In dispute ex¬ 
ceeds a certain sum does not affect 
the pecuniary limit of appellate juris¬ 
diction of the Supreme Court. 

U.S.—Whitsltt V. Union Depot & R. 
Co., Colo., 103 U.S. 770, 26 L.Ed. 837. 

63. U.S.—Baltimore & P. R. R. Co., 
D.C., V. Grant, 98 U.S. 898, 26 L. 
Ed. 231. 

64. U.S.—Keller v. Ashford, D.C., 10 
S.Ct. 494, 133 U.S. 610, 83 L.Ed. 
667. 

3 C.J. p 896 note 62. 

“Shall hereafter be allowed” 

A statute providing that no appeal 
“shall hereafter be allowed" unless 
the matter in dispute exceeds a cer¬ 
tain sum does not affect pending ap¬ 
peals. 

U.S.—^Keller v, Ashford, supra. 

65. U.S.—Simms v. Simms, Ariz., 20 
S.Ct. 68, 176 U.S. 162, 44 L.Ed. 116 
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dispute.®® The case must fall clearly within an 
exception, or the right to review will be determined 
by the amount involved.®^ For example, the stat¬ 
utes may except causes involving the validity of 
patents and copyrights,®® the validity of a treaty 
or statute of, or an authority exercised under, the 
United States,®® the enforcement of revenue laws*^® 
or the title to land or a frceholdJi If the amount 
involved in the controversy is less than that which 
gives the court a general jurisdiction and the juris¬ 
diction depends on the jurisdiction of the lower 
court, the review must be confined to this particular 
question, and other questions cannot be considered 
or decided.'i^^ 

The various statutes providing that the Supreme 
Court shall be without appellate jurisdiction unless 
the matter in dispute exceeds a certain sum of 
money deprive the court of jurisdiction to review 
a controversy as to the continuance or dissolution 
of the marriage relation,*^® a decision as to the cus¬ 
tody and care of children,*^^ or a judgment in habeas 
corpus;*^® and unless the jurisdictional amount is 
shown the court may not review orders or decrees 
in injunction suits'^® or the action of a lower court 
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on a mandate of the Supreme Court after a cause 
is remanded.'^” 

The emoluments of an office are considered suffi¬ 
cient as the value of that which is in controversy 
to bring a controversy as to the right to office under 
the operation of the pecuniary limitations of the 
statute; if it appears that the emoluments are of a 
sufficient amount the court will assume jurisdic- 
tion7® Tf franchises arc not excepted from the 
operation of provisions imposing pecuniary limita¬ 
tions on appellate jurisdiction, appeals do not lie 
from suits involving the acquisition, protection, or 
forfeiture of a franchise, unless it appears that the 
value of the franchise reaches the jurisdictional 
amount^® 

Mandamus proceedings are held to come within 
the operation of the statutes imposing pecuniary 
limitations on appellate jurisdiction,®® and prohibi¬ 
tion is likewise brought within the operation of 
such statutes.®! When the jurisdictional amount is 
shown, the court may review judgments, orders, or 
decrees of the probate courts relating to wills and 
administration if the probate of a will has any 


—^Ritchie V. Mauro, D.C., 2 Pet. 
248, 7 L.Ed. 411. 

8 C.J. p 381 note 6, p 383 note 33. 

66 . U.S.—Baltimore & P. R. Co. v, 
Hopkins. D.C„ 9 S.Ct. 503, 130 U. 
S. 210, 32 L.Ed. 908. 

67. - U.S.—Cameron v. U. S., Ariz., 
13 S.Ct. 184, 146 U.S. 533, 36 L.Ed. 
1077—Cogswell V. Fordyce, Cal., 9 
S.Ct. 112, 128 U.S. 391, 32 L.Ed. 484. 

15 C.J. p 749 note 13. 

Gertlfled anestloas 

If the amount in controversy Is not 
sufficient to confer appellate Jurisdic¬ 
tion and the Jurisdiction is rested on 
a certificate of division of opinion 
of the Judges in the lower court, the 
Supreme Court is without Jurisdic¬ 
tion if the case is not properly cer¬ 
tified. 

U.S.—^Williamsport Nat. Bank v. 
Knapp, Pa., 7 S.Ct. 274, 119 U.S. 357, 
80 L.Ed. 446. 

3 C.J. p 391 note 20. 

68. U.S.—St. Paul Plow Works v. 
Starling, Minn., 8 S.Ct. 1327, 127 U. 
S. 376, 32 L.Ed. 251. 

Patents for land are not intended, 
but only patents for inventions and 
discoveries. 

U.S.—Street v. Perry, Utah. 7 S.Ct. 
231, 119 U.S. 385. 30 L.Ed. 439. 

69. U.S.—‘Washington & G. R. Co. v. 
District of Columbia, D.C., 13 S.Ct. 
64. 146 U.S. 227, 36 L.Ed. 951. 

3 C.J. p 392 note 39. 

70. Suit to recover hack money col¬ 
lected 

An act of Congress authorizing a 


review by the Supreme Court of a 
final Judgment in any civil action by 
the United States for the enforce¬ 
ment of the revenue laws or for the 
collection of duties without regard 
to the amount in dispute does not in¬ 
clude a suit brought against the col¬ 
lector for the return of duties paid 
under protest. 

U.S.—Mason v. Gamble, Md., 21 How., 
U.S., 390, 16 L.Ed. 81. 

71. U.S.—Stinson v. Dousman, 
Minn., 20 How. 461, 16 L.Ed. 966. 

Title mast he directly in issue 
U.S.—Farmers’ Bank of Alexandria v. 
Hooff. D.C., 7 Pet, 168, 8 L.Ed. 646. 

72. U.S.—Mississippi Mills v. Cohn, 
La.. 14 S.Ct. 75, 150 U.S. 202, 37 
L.Ed. 1062—^Ambler v. Eppinger, 
Fla., 11 S.Ct. 173, 137 U.S. 480, 34 
L.Ed. 765. 

73. U.S.—Simms v. Simms, Ariz., 20 
S.Ct. 68, 176 U.S. 162, 44 L.Ed. 116. 

Alimony and counsel fees 

Right exists to appeal from a de¬ 
cree for alimony and counsel fees 
when the amount is sufficient, al¬ 
though the decree as to the divorce 
itself cannot be reviewed. 

U.S.—Simms v. Simms, supra. 

74. U.S.—^Perrine v. Slack, App.D.C., 

17 S.Ct. 79, 164 U.S. 452, 41 L.Ed. 
610—Barry v. Mercein, N.Y., 6 

How., U.S., 103, 12 L.Ed. 70. 

75. U.S.—Cross v. Burke, D.C., 13 
S.Ct. 22, 146 U.S. 82, 36 L.Ed. 896. 

3 C.J. p 387 note 89. 

76. U.S.—^Washington Market Co. v. 
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Hoffman, D.C.. 101 TT.S. 112, 25 L. 
Ed. 782. 

Decree enjoining prosecution of re¬ 
plevin suit involving less than the 
prescribed amount is not appealable. 
U.S.—In re Craft, D.C., 8 S.Ct. 609, 
124 U.S. 370, 31 L.Ed. 449. 

77. U.S.—City Nat. Bank v. Hunter, 
Tex., 14 S.Ct. 675, 162 U.S. 512, 38 
L.Ed. 534. 

3 C.J. p 384 note 49. 

78. U.S.—^U. S. ex rel. Crawford v. 
Addison, D.C., 22 How. 174, 16 L. 
Ed. 304. 

3 C.J. p 386 note 78. 

79. U.S.—El Paso Water Co. v. El 
Paso, Tex., 14 S.Ct. 494, 152 U.S. 
167, 38 L.Ed. 396. 

Damages for interference 

It must appear in a suit by a cor¬ 
poration having a grant and exclu¬ 
sive privilege from a city, to enjoin 
interference therewith, that damages 
to which complainant will be .sub¬ 
jected will exceed the Jurisdictional 
limit. 

U.S.—El Paso Water Co. v. El Paso, 
supra. 

80. U.S.—U. S. ex rel. State of South 
Carolina v. Seymour, 14 S.Ct. 871, 
163 U.S. 363, 38 L.Ed. 742~-Colum- 
bian Ins. Co. v. Wheelright, D.C.. 7 
Wheat. 634, 5 L.Ed. 616. 

81. U.S.—Smith V. Whitney, D.C., 6 
S.Ct. 670, lie U.S. 167, 29 L.Ed. 601. 

82. U.S.—Carter v. Cutting, D.C., 8 
Cranch 251, 3 L.Ed. 653. 
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legal operation and is not merely void, the contro¬ 
versy as to the validity of the probate is a matter in 
dispute equal to the value of the estate devised 
away from those seeking to revoke the probate.83 

(b) Showing and Determination of Amount 
or Value 

The amount In controversy necessary for the exer¬ 
cise of appellate Jurisdiction by the Supreme Court must 
affirmatively appear of record. 

Tlic amount in controversy necessary to give the 
United States Supreme Court appellate jurisdiction 
under the various statutes must affirmatively appear 
of record,3^ the burden being on appellant to estab¬ 
lish the jurisdiction.*^ Mere uncertain inference 
or speculation is not sufficient.*^ 

Ordinarily the amount claimed by plaintiff deter¬ 
mines the appellate jurisdiction where defendant 
prc\ails in the court below in such case if the 
amount claimed by plaintiff is not sufficient the 
court is without jurisdiction.** If the judgment 
below is for plaintiff for less than the jurisdictional 
amount and defendant appeals, the court ordinarily 
is without jurisdiction since the amount in contro¬ 
versy, as to defendant, is fixed by the judgment;*^ 
if ill such circumstances plaintiff appeals in order 
to recover a larger sum, the amount claimed by him 
in his declaration usually determines the jurisdic¬ 
tion.^® If plaintiff recovers a part of his demand, 
then the judgment is against him for that part only 
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which he has failed to recover, and this difference is 
the criterion of appellate jurisdiction.®^ 

However, it is not always the sum demanded or 
claimed which controls, but the jurisdiction depends 
on the amount or value which is actually in contro¬ 
versy between the parties as the case stands in the 
Supreme Court,®- to ascertain which the Supreme 
Court may look into the entire record.®® The aver¬ 
ments of the pleadings will not prevail over the 
facts pleaded.®^ If the claim is merely colorable, 
or if fictitious demands are inserted or a fictitious 
amount of damages claimed in order to give juris¬ 
diction, and this latter fact is made to appear, the 
court will refuse to entertain jurisdiction, because 
jurisdiction can no more be conferred by improper 
devices than it can he taken away in such manner.®® 

Particular considerations in determination of 
amount or value. If plaintiff’s claim, or the amount 
involved in the suit, is not sufficient to confer ap¬ 
pellate jurisdiction at the time of the appeal, the 
Supreme Court can acquire no jurisdiction by sul> 
sequent enlargement of such claim or amount in 
controversy by accrual of interest after the entry of 
the judgment.®® Where, however, the matter in 
dispute has reference to the amount at the date of 
the judgment or decree in the lower court, which 
includes interest, such interest is properly consid¬ 
ered in determining the appellate jurisdiction, as 
the amount of the whole judgment or decree con- 


83. ir.S.—Carter v. Cutting:, supra. 

84. U.S.—El Paso Water Co. v. El 
Paso, Tpx.. 14 S.Ct. 404, 1G2 U.S. 
157, 38 LKd, 396. 

3 C.J. p 397 note G7. 

Affidavit to show amoimt 

Where the value of the matter in 
dispute does not appear of record it 
may be .shown by affidavit. 

U .S.—Clark v. Paul Gray, Inc., Cal., 
69 S.Ct. 744, 306 U.S. 683, 82 L.Ed. 
1001—Course v. Stead, Ga., 4 Dali. 
22, 1 L.Ed. 734. 

25 C.J. p 778 note 92—3 C.J. p 401 
note 99. 

85. U.S—Enriquez v. Enriquez, 

Philippine, 32 S.Ct. 64, 222 U.S. 
127, 56 L.Ed. 124—^Wilson v. Blair, 
Neb., 7 S.Ct. 230, 119 U.S. 387, 30 U 
Ed. 441. 

86. U.S.— Huntington v. Saunders, 
Mas-s.. 16 S.Ct. 1120, 163 U.S. 319, 
41 L.Ed. 174—Cameron v. U. S., 
Ariz., 13 S.Ct. 184, 146 U.S. 633, 
36 E.Ed. 1077. 

87. U.S.—Gorman v. Havird, Idaho, 
11 S.Ct. 943, 141 U.S. 206, 35 L.Ed. 
717. 

3 C.J. P 403 note 12. 

88. AUegatiohtf held lasnfflcient 

Where the Jurisdictional amount 


was two thousand dollars, exclusive 
of costs, an allegation that libelant 
was entitled to recover damage.s 
which amounted to the “sum of eight¬ 
een hundred dollars and upwards” 
was iiisuflicient to sustain jurisdic¬ 
tion, 

U.S.—The Falcon, N.Y., 17 How. 19, 15 
L.Ed. 43. 

86. U.S.—Walker v. U. S.. La., 4 

Wall. 163, 18 L.Ed. 319—Bennett v. 
Butterworth, Tex., 8 How. 124. 12 
L.Ed. 1013—Gordon v. Ogden, La., 
3 Pet. 33. 7 L.Ed. 692. 

3 C.J. p 400 note 95 [al. 

90. U.S.—Bennett v, Butterworth. 
Tex., 8 How. 124, 12 L.Ed. 1013. 

91. U.S.—Devere v. The Haverton, 
La.. 11 S.Ct. 36, 137 U.S. 145, 34 
L.Ed. 603. 

3 C.J. p 404 note 18. 

92. U.S.—Gorman v. Havird, Idaho, 
11 S.Ct. 943, 141 U.S. 206, 35 L.Ed. 
717. 

3 C.J. p 401 note 2. 

Amoimt in controversy In lower court 

Amount is determined by the case 
as it stands in the Supreme Court, 
rather than by the amount in con¬ 
troversy in the lower court. 
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U.S.—^Gordon v. Ogden, La., 3 Pet. 33, 
7 L.Ed. 592. 

93. U.S.—Gorman v. Havird, Idaho, 
11 S.Ct. 943, 141 U.S. 206, 36 L.Ed. 
717—Gray v. Blanchard, Mich., 97 
U.S. 664, 24 L.Ed. 1108. 

94. U.S.—Gorman v. Havird, Idaho, 
11 S.Ct. 943, 141 U.S. 206, 35 L.Ed. 
717. 

3 C.J. p 399 note 77. 

Bill of particulars 

If n greater amount than the sunm 
pre.serilied l.s claimed in the declara¬ 
tion and the bill of particulars shows 
the actual claim to be less than the 
jurisdictional amount, the bill of par- 
ticular.s determines the jurisdiction. 
U.S.—Gorman v. Havird, supra. 

95. U.S.—Magruder v. Armes, D.C., 
21 S.Ct. 454, 180 U.S. 496, 45 L.Ed. 
638—Northern Pac. R. Co. v. Booth, 
Minn., 14 S.Ct. 693, 152 U.S, 671, 38 
L.Ed. 691—Gorman v. Havird, Ida¬ 
ho, 11 S.Ct. 943, 141 U.S. 206, 35 
L.Ed. 717. 

96. U.S.-—District of Columbia v. 
Gannon, D.C., 9 S.Ct. 608. 130 U.S. 
227, 32 L.Ed. 922. 

3 C.J. p 407 note 33. 



86 C. J« S» 


§ 201(2) FEDERAL COURTS 

trols.®^ Where interest on a principal amount is a 
part of the claim or subject matter involved in the 
controversy, or where interest is not given eo 
nomine, as on a contract ascertaining the sum pay¬ 
able, but is part of the damages, it is included in 
the amount in controversy, and is to be considered 
in determining appellate jurisdiction.^® Where the 
jurisdiction is expressly made to depend on the 
amount of the judgment recovered or the amount in 
controversy, exclusive of costs, costs cannot be in¬ 
cluded, nor will an appeal lie from a judgment for 
costs only.®® 

Where defendant admits or tenders a part of 
plaintiff’s claim, the balance remaining after de¬ 
ducting the amount admitted or tendered is the 
amount in controversy.^ In an action on a bond, 
the amount in controversy is that due as a result of 
the breach rather than that contained in the penalty 
of the bond.® 

It has been held that on appeal by one party, in¬ 
volving an amount sufficient to give jurisdiction, the 
court will have jurisdiction of an appeal by his op¬ 
ponent from a part of the same judgment against 
him and in favor of plaintiff, although for less than 
the jurisdictional amount.® 

Aggregate of claims^ interests, or judgments. 
Several and separate interests of different appellees 
cannot be united so as to make up the jurisdictional 
amount, where such parties could not have united 
their interests if a recovery had been had against 
them; nor can the separate and distinct claims or 
interests of two or more coplaintiffs, codefendants, 
cointerveners, or other parties to a suit be united 
for the purpose of giving appellate jurisdiction.'* 
Where separate suits involve separate and distinct 
demands, or subject matters entirely disconnected 
and independent, appellate jurisdiction cannot be 


aided by consolidation,*^ although where several 
suits are actually consolidated so that all the actions 
are merged and thereafter constitute but a single 
action, the aggregate amount of the claims may be 
taken as sufficient to confer appellate jurisdiction.® 

Separate and distinct judgments or decrees can¬ 
not be added together in order to give jurisdiction, 
although the legal questions involved may be iden- 
tical,7 but if the subject matter consists of two or 
more claims by the same person, and the judgment 
affects the whole of such subject matter, the aggre¬ 
gate value is the amount in controversy;® and 
where several claim under the same title, the valid¬ 
ity of which title is necessarily involved in the de¬ 
termination of the cause, the appellate court will 
have jurisdiction notwithstanding the individual 
claim of no one of the plaintiffs exceeds the juris¬ 
dictional amount, if the whole amount involved is 
sufficient.® 

Where several plaintiffs seek one judgment on 
demands founded on the same liability and the 
amount decreed against defendant consists of sev¬ 
eral sums in favor of the various plaintiffs, no one 
of which sums would come within the jurisdictional 
amount, but the aggregate of which amount is in 
excess of the jurisdictional limit, defendant may 
appeal.!® However, where a number of separate 
property owners join in a suit to restrain the col¬ 
lection by a city of special taxes assessed on their 
separate lots, and to recover back certain parts of 
the assessments already paid by them respectively, 
the jurisdictional amount, on an appeal to the su¬ 
preme court, is to be determined, not by the aggre¬ 
gate of all the assessments, but by the amount as¬ 
sessed against the property of each individual own¬ 
er; and, if some of such amounts are less than the 
jurisdictional sum, the appeal must be dismissed as 


97. U.S.—Quebec Steamship Co. v. 
Merchant, N.Y., 10 S.Ct. 397, 133 U. 
S. 376, 33 L.Ed. 666. 

3 C.J. p 408 note 84. 

98. U.S.—^Woodward v. Jewell, Ga., 
11 S.Ct. 784, 140 U.S. 247, 86 L.Ed. 
478. 

3 C.J. p 408 note 35. 

99. U.S.—City Nat. Bank v. Hunt¬ 
er, Tex., 14 S.Ct. 676, 162 U.S. 612, 
38 L.Ed. 634. 

1. U.S.—^Jenness v. Citizens* Nat. 
Bank of Home, Mich., 8 S.Ct. 426, 
110 U.S. 62, 28 L.Ed. 67—Tlntsman 
V. Mt. Pleasant First Nat. Bank, 
Pa., 100 U.S. 6, 25 L.Ed. 680. 
Defense of nsnxy 

Where, In an action to recover a 
debt, defendant pleads usury and 
plaintiff’s recovery is reduced to that 
extent, on proceedings brought by 


plaintiff In the Supreme Court the 
amount In controversy between the 
parties for the purpose of jurisdic¬ 
tion is the difference between the 
amount of plaintiff's actual recovery 
and the amount which he sought to 
recover. 

U.S.—New England Mortg. Security 
Co. v. Gay, Ga., 12 S.Ct. 815, 146 
U.S. 123, 36 L.Ed. 646. 

2. U.S.—U. S. V. Hill. Mass., 8 S.Ct. 
308, 123 U.S. 681, 31 L.Ed. 276. 

3. U.S.—U. S. V. Mosby, Ct.Cl., 10 
S.Ct. 327, 183 U.S. 273, 33 L.Ed. 
625. 

3 C.J. p 432 note 99. 

4. U.S.—Chamberlin v. Browning, D. 
C., 20 S.Ct. 820, 177 U.S. 606, 44 L. 
Ed. 906. 

3 C.J. p 411 note 62, p 429 note 78. 

5. U.S.—Gibson v. Shufeldt, Va., 7 
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S.Ct. 1066, 122 U.S. 27, 30 L.Ed. 
1083—Hich V. Lambert & Bro., S. 
C., 12 How. 347, 13 L.Ed. 1017. 
e. U.S.—Baltimore & Ohio South- 
we.stern Hailroad Co. v. U. S., Ohio, 
31 S.Ct. 368, 220 U.S. 94, 66 L.Ed. 
384. 

3 C.J. p 413 note 67. 

7. U.S.—Hunt V. Bender, Neb., 14 S. 
Ct. 1163, 164 U.S. 666, 18 L.Ed. 
916. 

3 C.J. p 413 note 69. 

8. U.S.—Hawley v. U. S., Ill., 2 S. 
Ct. 846, 108 U.S. 643, 27 L.Ed. 820. 

3 C.J. p 414 note 65. 

9. U.S.—New Orleans Pac. R. Co. v. 
Parker, La., 12 S.Ct. 864, 148 U.S. 
42, 36 L.Ed. 66. 

10. U.S.—Shields v. Thomas, Iowa, 
17 How. 8. 16 L.Ed. 98. 

3 C.J. p 415 note 72. 
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to them.ii In a proceeding for a peremptory man¬ 
damus to compel collection of a tax which has been 
levied for the joint benefit of the relators the value 
of the matter in dispute is measured by the whole 
amount of the tax, and not by the separate amounts 
into which it is to be divided when collected.12 

Where the proceeding is by or against several 
parties jointly, concerning a subject matter of suf¬ 
ficient value to confer appellate jurisdiction, and in 
which separate and distinct claims are not set up, 
the value of such property will determine the ap¬ 
pellate jurisdiction.^^ 

Set-off, counterclaim, and cross bill. Where the 
only controversy is as to defendant’s counterclaim, 
the amount in controversy, for the purpose of an 
appeal by defendant, is the difference between the 
amount claimed by him and the amount recovered.^^ 
Where there is a judgment against defendant on 
plaintifiF’s cause of action and also against him on 
his counterclaim, the aggregate of the judgment 
and the counterclaim determines the jurisdiction of 
an appeal by defendant.^5 Although the amount of 
the judgment obtained by plaintiff, combined with 
the amount alleged in the counterclaim, is sufficient 
to establish the jurisdictional amount, nevertheless 
the court is without jurisdiction if it appears from 
an inspection of the record that the evidence proved 
the existence of a counterclaim for a smaller sum, 
which, together with the amount of plaintiff’s judg¬ 
ment, does not exceed the required jurisdictional 
amount.^® 

On appeal by defendant from a judgment against 
him for less than the amount required to give ap¬ 
pellate jurisdiction, the amount claimed by him in 
his cross bill may be added to the amount of the 
judgment when the matter set up in the cross bill 
is directly responsive to the averments in the bill, 
and is directly connected with the transactions 
which are set up in the bill as the gravamen of 


plaintiff’s case.^^ 

Continuing and future rights or liabilities. Pay¬ 
ments due and to become due under a decree may 
be aggregated in order to make up the jurisdictional 
amount requisite to an appeal.^* Appellate juris¬ 
diction may be sustained where the value of the 
right in controversy exceeds the jurisdictional 
amount, although such value is made up in part of 
the future exercise of the right, when the continu¬ 
ance of the right is fixed and the value thereof is 
certainly ascertainable.^® 

Necessity that subject matter be directly involved. 
The subject matter the value of which is sought to 
be made the basis of the appellate jurisdiction must 
be directly and actually in issue, and remote conse¬ 
quences and mere incidental or collateral claims will 
not be considered.®® Where suit is brought by an 
individual taxpayer to enjoin the issuance of bonds, 
the jurisdictional amount is not the amount of the 
whole issue sought to be enjoined, but the amount 
of the taxes which complainant will be compelled to 
pay.®i The jurisdictional amount must be deter¬ 
mined by the amount in controversy in the par¬ 
ticular proceeding, and not by the collateral effect 
of the decision on claims by other parties, or on 
defendants in another proceeding by the same par- 
ty.22 

Effect of agreement or stipulation. Where the 
case is not one within the appellate jurisdiction by 
reason of the insufficiency of the actual amount or 
value involved, the parties cannot, by agreement or 
stipulation, confer jurisdiction;®® but such a stipu¬ 
lation may be regarded in a particular case, togeth¬ 
er with other facts which appear in the record, as 
sufficient proof of the amount in controversy to 
sustain the jurisdiction.®^ 

Increase or reduction of amount. The trial court 
may permit an amendment increasing plaintiff’s de¬ 
mand, and the amended pleading will determine the 


11. U.S.—Ogrden City v. Armstrong, 
Utah, 18 S.Ct. 98, 168 U.S. 224, 42 
L.Ed. 444. 

12. U.S.—^Davies v. Corbin, Ark., 5 
S.Ct. 4, 112 U.S. 36, 28 L.Ed. 627. 

13. U.S.—Friend v. Wise, Cal., 4 S. 
Ct. 696. Ill U.S. 797, 28 L.Ed. 602. 

3 C.J. p 416 note 77. 

14. U.S.—Came v. Russ, Ill., 14 S.Ct. 
678, 1B2 U.S. 250, 38 L.Ed. 428. 

15. U.S.—Clark v. Sidway, Ill., 12 
S.Ct. 827, 142 U.S. 682, 85 L.Ed. 
1167. 

8 C.J. P 417 note 85, p. 418 note 91. 

16. U.S.—’Bradstreet Co. v. Higgins, 


Mo., 6 S.Ct. 117, 112 U.S. 227, 28 
L.Ed. 716. 

17. U.S.—Lovell V, Cragin, La., 10 S. 
Ct. 1024, 136 U.S. 130, 34 L.Ed. 372. 

18. Payments aoomi&g under sepa¬ 
rate maiateuauce decree 

U.S.—Thompson v. Thompson, App. 
D.C., 33 S.Ct. 129, 226 U.S. 561, 67 
L.Ed. 347. 

3 C.J. p 420 note 15 [a]. 

19. U.S.—^Harrls v. Barber, Diet. 
Col., 9 S.Ct. 314, 129 U.S. 366, 32 
L.Ed. 697. 

3 C.J. p 421 note 16. 

20. U.S.—Cameron v. U. S., Ariz., 13 
S.Ct. 184, 146 U.S. 533, 36 L.Ed. 
1077, followed In Abadie v. U. S., 
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Cal., 13 S.Ct. 836, 149 U.S. 261, 37 
L.Ed. 726. 

3 C.J. p 421 note 19. 

21. U.S.—Colvin v. Jacksonville, 

Fla., 16 S.Ct. 866, 168 U.S. 450. 
39 L.Ed. 1063. 

22. U.S.—U. S. V. Wanamaker, Ga., 
13 S.Ct. 279, 147 U.S. 140, 87 L.Ed. 
118. 

3 C.J. p 422 notes 22, 23. 

23. U.S.—^Willis V. Eastern Trust & 
Banking Co., App.D.C., 17 S.Ct. 739, 
167 U.S. 76, 42 L.Ed. 83—Webster 
V. Buffalo Ins. Co., Mo., 4 S.Ct. 79, 
110 U.S. 386, 28 L.Ed. 172. 

24. U.S.—^U. S. V. Trans-Missouri 
Freight Assoc., Kan., 17 S.Ct. 640, 
166 U.S. 290, 41 L.Ed. 1007. 
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amount in controversy.^® The value of property in 
dispute, or the amount in controversy, as claimed 
in plaintiff’s amended or supplemental pleading, is 
the test of appellate jurisdiction, although the 
amount or value originally alleged was greater.^® 

If the successful party remits a part of the 
amount in controversy before final judgment the re¬ 
mainder of the claim is the test of jurisdiction on 
appeal.27 However, appellate jurisdiction cannot 
be defeated by a remission after judgment,28 unless 
statutes expressly allow a party in whose favor a 
judgment has been rendered to file a remittitur or 
release of part of the judgment, and, where such a 
remittitur or release is duly filed and reduces the 
amount in controversy below the minimum amount 
necessary for jurisdiction on appeal, the appeal must 
be dismissed or otherwise disposed of as though the 
judgment were for the reduced amount. 2 9 

After appellate jurisdiction has attached, a par¬ 
tial payment or other satisfaction on a judgment 
cannot have the effect of preventing a revicw .20 
However, if a judgment debtor himself procures the 
partial satisfaction of a judgment by payment, leav¬ 
ing the amount unpaid less than that which is nec¬ 
essary to give appellate jurisdiction, this will be 
fatal to his right to have the judgment reviewed, 
since the real matter in dispute in such case is the 
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balance still remaining due on the judgment 
and if, pending the action in the trial court, such 
payment is made or the matter in controversy is par¬ 
tially compromised and settled, the balance left un¬ 
settled and unpaid will control the appellate juris¬ 
diction .22 

Value of property or right involved. Where the 
subject matter of the controversy is land or other 
property, real or personal, the right to which is di¬ 
rectly in issue, the value of such property is, as a 
rule, the matter in controversyif the title to the 
property claimed or recovered is not in fact in is¬ 
sue, but only a part thereof, the value of that part 
will control.24 However, it is not in every case in¬ 
volving property that the value of the property is 
the matter in dispute.25 Where the right to the 
possession only is the matter in controversy, the 
value of the possession, and not the value of the 
property, will control as to the amount in contro¬ 
versy .2® 

In a suit involving a mortgage, the subject matter 
involved in a judgment or decree affecting the se¬ 
curity is the amount secured by the mortgage.27 

Where the controversy relates only to particular 
claims in the proceeds of a sale under a mortgage, 
the amount of the claim or claims governs.^® 


25. U.S.—^Metcalfe v. The Alaska, 
N.Y., 9 S.Ct. 461, 130 U.S. 201, 32 
L.Ed. 923—^Washer v. Bullitt Coun¬ 
ty, Ky., 4 S.Ct. 249, 110 U.S. 558, 28 
L.Ed. 249. 

26. U.S.—Opelika v. Daniel, Ala., 3 
S.Ct. 70, 109 U.S. 108, 27 L.Ed, 873. 

27. U.S.—^Texas & P. Ry. Co, v. 
Horn. Tex., 14 S.Ct. 259, 161 U.S. 
no, 38 L.Ed. 91. 

3 C.J. p 423 note 37. 

28. U.S.—^New York Elevated R. Co. 
V, Fifth Nat. Bank, N.Y., 7 S.Ct. 23, 
118 U.S. 608, 30 L.Ed. 269. 

29. U.S.—Simms v. Simms, Arlz., 20 
S.Ct. 58, 176 U.S. 162, 44 L.Ed. 115. 

3 C.J. p 424 note 41. 

30. U.S.—Cooke v. U. S., 2 Wall. 218, 
17 L.Ed. 765. 

31. U.S.—Thorp v. Bonnifield, Alas¬ 
ka, 20 S.Ct. 633, 177 U.S. 16, 44 L. 
Ed. 662. 

32. U.S.—Cox V. Western Land & 
Cattle Co., Ill., 8 S.Ct. 162, 123 U. 
S. 376, 31 L.Ed. 178. 

33. U.S.—^Kenaday v. Edwards, Dist. 
Col., 10 S.Ct. 623, 134 U.S. 117, 33 
L.Ed. 863. 

3 C.J. p 426 note 65. 

Bsplevla or detinue 

(1) In replevin. If It is of i?oods 
distrained for rent, the amount for 
which avowry is made is the value 
of the matter in controversy; but if 


the writ is issued to try title to 
property, it is in the nature of de¬ 
tinue, and the value of the article 
replevied is the value of the matter 
in controversy. 

U.S.—Peyton v. Robertson, Dist Col., 
9 Wheat. 627, 6 L.Ed. 161. 

(2) When, in replevin, judgment 
was rendered in favor of plaintiff 
for a portion of the property deliv¬ 
ered under the writ and in favor of 
defendant for a return of the residue, 
or its value, the same not being in 
excess of the jurisdictional amount, 
the court is without jurisdiction to 
review the cause at the instance of 
plaintiff. 

U.S.-—Pierce v. Wade, Kan., 100 U.S. 
444, 25 L.Ed. 735. 

34. U.S.—Vicksburg, S. & P. R. Co. 
V. Smith, La., 10 S.Ct. 728, 135 U.S. 
195, 34 L.Ed. 96. 

8 C.J. p 426 note 66. 

35. Adjudioatioa of possession sub- 
jeot to payment of money 

Where plaintiff is adjudged posses¬ 
sion and ownership of the property, 
subject to payment of a money Judg¬ 
ment In favor of defendant, and de¬ 
fendant acquiesces, but plaintiff ob¬ 
jects to the money judgment, the 
amount of the money judgment rath¬ 
er than the value of the whole prop¬ 
erty in controversy is the test of 
jurisdiction. 


U.S.—Pittsburgh Locomotive & Car 
Works v. State National Bank of 
Keokuk, Iowa, 14 S.Ct. 1180, 154 U. 
S. 626, 24 L.Ed. 270. 

Amount claimed on execution 

Whore a bill was filed to enjoin a 
marshal from levying execution on 
certain property, which execution 
was for a sum less than the jurisdic¬ 
tional amount, an appeal dismissing 
the bill will not lie although the en¬ 
tire value of the property may exceed 
the jurisdictional limit. 

U.S.—Ross V. Prentiss, Ill., 3 How. 
771, 11 L.Ed. 824. 

36. U.S.—Willis V. Eastern Trust & 
Banking Co., App.D.C., 17 S.Ct. 739, 
167 U.S. 76, 42 L.Ed. 83. 

3 C.J. p 428 note 71, 

37. U.S.—Martinez v. International 
Banking Corporation, Philippine, 31 
S.Ct. 408, 220 U.S. 214, 65 L.Ed. 
438. 

Amount of mortgage or deftoienoy 
after foreclosure 

Under a bill seeking to reform a 
deed by which complainant is made 
to assume payment of a mortgage, 
the amount in controversy is the 
amount of the encumbrance and not 
the amount of the deficiency which 
may remain after foreclosure. 

U.S.—Elliott V. Sackett, Ill., 2 S.Ct. 
376, 108 U.S. 132, 27 L.Ed. 678. 

38. U.S.—McMurray v. Moran, Nev., 
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When the controversy relates entirely to the al¬ 
lowance or disallowance of a particular claim out of 
an entire fund or estate, the amount in controversy 
is determined by the amount of such claim and not 
by the value of the whole fund or estate against 
which it is madc.^^ Where the debt of one claim¬ 
ing under an assignment and the fund arising from 
the i)roperty assigned each exceeds the jurisdiction¬ 
al amount, such party is entitled to appeal from an 
adve rse decree in a suit by him against an attach¬ 
ing creditor to have the assignment declared valid, 
without regard to the amount of the claim of the 
attaching creditor.^® If a particular claim against 
an estate exceeds the jurisdictional amount, the ju¬ 
risdiction cannot be questioned on the ground that 
the estate, when distributed, will not yield a suffi¬ 
cient amount.41 Where the entire fund claimed by 
two parties is awarded in shares to each, the value 
of the share of one of the parties who appeals will 
control the amount in controversy .'*2 

In a suit to set aside an alleged fraudulent con- 
ve 3 'ance or transfer, and to subject the property to 
the satisfaction of complainant’s debt, the debt is the 


amount involved, rather than the value of the prop¬ 
erty as far as the creditor is concerned.^2 

c. Dependence on Nature and Scope of Decision 

A proceeding for review in the Supreme Court lies 
only where there has been a decision by a tribunal 
vested with Judicial authority and acting In a Judicial 
capacity. The statutes usually require that the Judgment 
of the inferior court be final. 

A proceeding for review in the Supreme Court 
will lie only where there has been a decision by a 
tribunal vested with judicial authority and acting in 
a judicial capacity when making the decision.^^ 
Even though a judgment, order, or decree is void, 
and not merely erroneous, it is so far to be consid¬ 
ered in existence by the court that it may be re¬ 
viewed and reversed and the parties restored to 
the position they originally occupied.^® The action 
of a lower court in the exercise of its purely discre¬ 
tionary power will not be reviewed by the Supreme 
Court,^® 

Finality of determination. There is a congres¬ 
sional policy against piecemeal appeals.^*^-^ As a 
general rule, a proceeding for review will not lie 


10 S.ct. 427, 134 U.S. 160, 33 L.Ed. 
811. 

3 C J. p 431 note 90. 

39. U.S.—Clwipman v. Handley, Utah. 
14 S.ct. 386, 151 U.S. 443, 38 L.Ed. 
227. 

3 C .r. p 428 note 66. 

40. U.S.—■R.'stes v. Gunter, , 7 S. 
Ct. 864. 121 U.S. 183, 30 L. Ed. 884. 

3 C J. p 428 note 67. 

41. TT.S—Clark v. Bever, Iowa, 11 
S.ct. 468, 139 U.S. 96, 36 L.Ed. 88. 

42. U.S.—Keogh V. Orient F’. Ins. 
Co., Dist Col., 14 S.ct. 1181, 154 U.S. 
639, 24 LEd. .658. 

43. U.S.—Chatfield v. Boyle, Tenn., 
106 U.S. 231, 26 L.Ed. 944. 

3 C.J. p 429 note 78. 

44. U.S.—Campbell v. Boyreau, Cal., 
21 IIow. 223, 16 L.Ed. 96. 

Agreed case 

It ha.*; been held that a writ of er¬ 
ror would lie to a judgment entered 
on an agreed case in a federal circuit 
court. 

U.S.—U. S. V. Eliason, Dist.Col., 16 
Pet. 291, 10 L.Ed. 968. 

Special tribunal 

Ko appeal will He from the deci¬ 
sion of a special tribunal which is 
not judicial in Its nature and which 
is constituted for a particular pur- 
po.*»e. 

U.S.—U. S. V. Ferreira, Fla., 13 How. 
40, 14 L.Ed. 42. 

A refusal to modify an original or- 

der requires the appeal to be from 
the original order, even though the 
time is counted from the later order 
refusing to modify the original one. 


U.S.—Pfl.ster V. Northern Illinois Fi¬ 
nance (Corporation, Ill., 63 S.Ct. 13.3, 
317 U.S. 144, 87 L.Ed. 146, rehear¬ 
ing denied 63 S.Ct. 523, two onsos, 
317 U.S. 714, 87 L.Ed. 668. 

Order or decision of administrative 
body 

(1) Supreme Court does not nor¬ 
mally review orders of administra¬ 
tive agencies in the first instance. 
U.S.—Civil Aeronautics Bd. v. Ameri¬ 
can Air Transport, App.D.C., 73 S. 
Ct. 2, 344 U.S. 4, 97 L.Ed. 4. 

(2) Where the procedure in an in¬ 
ferior federal court on appeal from 
the decision of an administrative 
body contemplates a judicial judg¬ 
ment, the Supreme Court has juris¬ 
diction, on certiorari, to review the 
judgment of the inferior court to de¬ 
termine whether or not it is errone¬ 
ous. 

U.S.—Federal Radio Commission v. 
Nelson Bros. Bond & Mortgage Co., 
Station WIBO, App.D.C., 53 S.Ct. 
627, 289 U.S. 266, 77 L.Ed. 1166. 89 
A.L.R. 406, rehearing denied 64 S. 
Ct. 856. 292 U.S. 613, 78 L.Ed. 1472, 
and Federal Radio Commission v. 
North Shore Church, Station 
WPCC, 64 S.ct. 856, 292 U.S. 613, 78 
L.Ed. 1472, two cases. 

Appeals from patent office 

(1) Appeal from board of patent 
appeals' decision denying application 
for reissue is not within jurisdiction 
of Supreme Court of United States. 
U.S.—In re Kaser, Oust. & Pat.App., 

64 F.2d 687. 

(2) Judgment of court of appeals, 
refusing to take jurisdiction under 

555 


the act of March 19. 1930, adopting 
by § 6, Comp.St. S 9516f, certain pro- 
VKsions of the act of P'eb. 20. 1906, 
33 U.S.St. at L. p 728, of appeal from 
commissioner of patont.s, affirming 
holding of examiner of interferences, 
recommending that registration of 
trade-mark be not canceled, was held 
not a “judicial judgment,” under Act 
Feb. 20, 1905, § 9. Comp.St. g 9494. 
but a mere administrative decision, 
and hence not .subject to review by 
the Supreme Court, under Const. Art. 
II I. 

U.S.—Postum Cereal Co. v. California 
Kig Nut Co , App.D.C., 47 S.Ct. 284, 
272 U.S. 693, 71 L.Ed. 478. 

Judge acting as arbitrator 

When a case Is referred for arbi¬ 
tration to a judge before whom it 
does not come in due course of law, 
no appeal lies from his decision. 
U.S—Campbell v. U. S., Colo., 32 S.Ct. 
398, 224 U.S. 99, 66 L.Ed. 684-— 
Campbell v. Boyreau, Cal., 21 How. 
223, 16 L.Ed. 96. 

45. U.S.—Capron v. Van Noorden, N. 
C., 2 Cranch 126, 2 L.Ed. 229. 

3 C.J. p 467 note 88. 

46. U.S.—Credits Commutation Co. 
V. U. S., Neb.. 20 S.Ct. 636, 177 U.S. 
311, 44 L.Ed. 782. 

46.5 U.S.—-Parr v. U. S., Tex., 76 S. 
Ct. 912, 361 U.S. 613, 100 L.Ed. 1377, 
rehearing denied 77 S.Ct. 21, 862 
U.S. 859, 1 L.Ed.2d 69—Baltimore 
Contractors, Inc., v. Bodinger, 76 S. 
Ct. 249. 348 U.S. 176, 99 LEd. 233 
—^U. S. Alkali Export As.s'n v. U. 
S., N.y., 66 S.ct. 1120, 326 U.S. 196, 
89 L.Ed. 1554—Roche v. Evaporated 
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from or to an interlocutory decision unless it is ex¬ 
pressly permitted by statute; in the absence of such 
provision, in order that there may be a review, a 
final judgment, order, or decree must have been 
rendered in the cause.^7 Ordinarily, a judgment, 
order, or decree which determines the merits of the 
controversy, or the rights of the parties, and leaves 
nothing for future determination, is final and ap¬ 
pealable.^® A final judgment is one which disposes 
of the subject matter of the controversy or ter¬ 
minates the litigation between the parties on the 
merits;*® one that leaves nothing to be judicially 
•determined;®® or one which terminates the litiga¬ 
tion between the parties on the merits of the case, 
and leaves nothing to be done but to enforce by 
execution what has been determined.®^ 

The form of the judgment is conclusive on the 
question of finality.®® An order, judgment, or de¬ 
cree which terminates the litigation on the merits 
of the cause, so that, if there should be an affirm¬ 
ance, the lower court would have nothing to do but 
execute its decree already entered, is final.®® A 
reservation in a decree of a right to apply to the 
court for any order that may be necessary to the 
due execution of the decree docs not destroy its 
appealability.®* 


As a general rule, an appeal does not lie where 
a judgment, order, or decree is made or rendered on 
only part of the issues or causes in the case, leav¬ 
ing others undisposed of.®® A judgment, order, or 
decree is not final for the purpose of appeal when 
it does not settle or adjudicate all the principles 
or equities of the cause, but only a part of them, 
or where what is left to be done is something more 
than is necessary in the mere execution thereof.®® 
In the absence of statute, a decree to account is re¬ 
garded as interlocutory and not appealable;®’^ and 
the fact that the decree grants other relief, such 
as an injunction,®® or the payment of money or 
property into court for preservation,®® or the setting 
aside of conveyances,®® does not affect the rule. 
However, if the decree disposes of all questions 
within the pleadings, and nothing remains but to 
adjust an account between the parties in the ex¬ 
ecution of the decree, or there is a reference as 
to a collateral matter only, it is final for the pur¬ 
pose of an appeal but if a reference is made for 
a judicial purpose, as to state an account between 
the parties, on which a further decree is to be en¬ 
tered, the decree is merely interlocutory and an ap¬ 
peal will not lie until after the final decree.®® 

An appeal ordinarily will not lie unless there has 


Milk Ass'n. Cal., 63 S.Ct. 938. 319 

U. S. 21, 87 I/.Ed. 1185. 

47 . U.S.—Baltimore Contractors, Inc. 

V. Bodlngcr, 75 S.Ct. 249, 848 U.S. 
176, 99 L.Ed. 233—Louisiana Nav. 
Co. V. Oyster Commission of Louisi¬ 
ana. La., 33 S.Ct. 78, 226 U.S. 99. 57 
L.Ed. 138. 

8 C.J. p 433 note 7, p 437 note 13. 
Frooeeding for return of property 

A Judgment in an independent 
plenary proceeding for return of 
property and its suppression as evi¬ 
dence is final and appealable, and 
the scope of relief in such a case may 
extend far beyond its effect on pend¬ 
ing trial. 

U.S.—^U. S. V. Wallace & Tlernan Co., 
R.I.. 69 S.Ct. 824, 336 U.S. 793, 93 
L.Ed. 1042. 

48. U.S.—City of Paducah v. East 
Tennessee Telephone Co., Ky., 33 S 
Ct. 816, 229 U..S. 476, 57 L.Ed. 1286. 

3 C.J. p 443 note 59, p 444 note 60. 
Judgmeut as a bar 

To constitute a final Judgment or 
decree for the purpose of appeal, it is 
not necessary that it should be a bar 
to another suit or proceeding. 

U.S.—Beasley v. Texas & P. R. Co., 
La., 24 S.Ct. 164, 191 U.S. 492, 48 
L.Ed. 274. 

3 C.J. p 465 note 73. 

Judgment by divided court 

Fact that a Judgment is rendered 


by an evenly divided court does not 
impair its character as a final and 
appealable Judgment. 

U.S.—Hartman v. Greenhow, Va., 102 
U.S. 672, 26 L.Ed. 271. 

Taxation of costs 

A Judgment Is not deemed final for 
the purpose of an appeal until the 
costs are taxed or awarded and in¬ 
serted therein. 

U.S.—Wheeler v. Harris, N.Y., 13 
Wall. 61, 20 L.Ed. 631. 

3 C.J. p 466 note 77. 

48. U.S.—^Bostwlck V. Brlnkerhoff, 
N.Y., 1 S.Ct, 16, 106 U.S. 8, 27 L. 
Ed, 73—Beebe v. Russell, Ark., 19 
How. 283, 16 L.Ed. 668. 

50. U.S.—Withenbury v. U. S., Ill., 6 
Wall. 819, 18 L.Ed. 613. 

51. U.S.—Grant v. Phoenix Mut. L. 
Ins. Co., DlstCol., 1 S.Ct. 414, 106 

U. S. 429, 27 L.Bd. 237. 

52. U.S.—Louisiana Nav. Co. v. 
Oyster Commission of Louisiana, 
La., 33 S.Ct. 78, 226 U.S. 99, 67 L. 
Ed. 138. 

Face of Judgment is test of final¬ 
ity. 

U.S.—Gulf Refining Co. of Louisiana 

V. U. S., La., 46 S.Ct. 62, 269 U.S. 
126, 47 L.Ed. 196. 


fey, Va., 11 S.Ct. 766, 140 U.S. 445, 
36 L.Ed. 493. 

3 C.J. p 446 note 66, p 686 notes 29, 
30. 

64. U.S.—WInthrop Iron Co. v. 
Meeker, Mich., 3 S.Ct. Ill, 109 U.S. 
180, 27 L.Ed. 898. 

65. U.S.—Deslions v. La Compagnie 
G6n§rale Transatlantiquc, N.Y., 28 
S.Ct. 664, 210 U.S. 96, 62 L.Ed. 973. 

3 C.J. p 446 note 88. 

58. U.S.—Lodge v. Twell, Mont., 10 
S.Ct. 746, 136 U.S. 232, 34 L.Ed. 163. 
3 C.J. p 469 note 47. 

67. U.S.—Keystone Manganese & 
Iron Co. V. Martin, Ark., 10 S.Ct. 
32, 132 U.S. 91, 33 L.Ed. 276. 

58. U.S.—Keystone Manganese & 
Iron Co. V. Martin, supra. 

1 C.J. p 647 note 85. 

69. U.S.—Pulliam v. Christian, Va., 
6 How. 209, 12 L.Ed. 409. 

60. U.S.—Pulliam v. Christian, su¬ 
pra. 

61. U.S.—Gulf Refining Co. of 
Louisiana v. U. S., La., 46 S.Ct. 52, 
269 U.S. 126, 70 L.Ed. 196—-Wln- 
throp Iron Co. v. Meeker, Mich., 
3 S.Ct. Ill, 109 U.S. 180, 27 L.Ed. 
898. 

1 C.J. p 648 note 90. 

62. U.S.—Latta v. Kllboum, Dlst. 
Col., 14 S.Ct 201, 150 U.S. 624, 87 
L.Ed. 1169. 

8 C.J. p 449 note 96, 


53. U.S.—Lewlsburg Bank v. Shef- 
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been a final disposition of the case, not only as to 
all the issues, but also as to all of the parties to the 
suit;®3 but it has been held that a decree may be 
final for the purpose of appeal as to one or more 
of several parties in favor of or against whom it 
finally settles the controversy, although it is inter¬ 
locutory as to others.®^ An order or decree, final 
in its nature, which is made in a matter distinct from 
the general subject of litigation, and which affects 
only the parties to the particular controversy and 
those whom they represent, may be appealed from.®® 

There is no final judgment or decree, for the pur¬ 
pose of an appeal, as long as the cause is still un¬ 
der the control of the trial court by reason of the 
pendency of a motion for a new trial, for rehear¬ 
ing, to set the judgment aside, or otherwise.®® 

Decisions as to particular matters. The particu¬ 
lar matters reviewable by the Supreme Court usual¬ 
ly depend on statutory regulations.®^ Unless other¬ 
wise provided by statute, interlocutory orders over¬ 
ruling or sustaining objections as to parties, direct¬ 
ing, permitting, or refusing an amendment as to 
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parties, or a substitution or addition of parties, or 
an order denying a motion to vacate such an order, 
are not appealable.®® An order quashing a sum¬ 
mons on the ground that defendant was not found 
within the state, although in form an order to quash 
and not a dismissal of the suit, is a final judgment 
reviewable by the Supreme Court.®® An order sus¬ 
taining a demurrer to a pleading, without further 
action by the court finally determining the particular 
suit or proceeding, being a mere interlocutory order 
or decree, is not, in the absence of statute, ap¬ 
pealable, but is reviewable only after final judg¬ 
ment or decree.^® An order striking an answer 
and judgment rendered on plaintiff's claim may be 
reviewed.71 Whether or not, on the transfer of a 
cause from a state court to a federal court, it is 
necessary to file a new declaration is a question of 
practice and not subject to review.^® 

A judgment on a plea in abatement is not final in 
the sense that it may be reviewed before the final 
determination of the cause. 73 An appeal by a de¬ 
fendant will lie from an order reviving a suit and 
admitting an executor in the place of the deceased 


63. U.S.—Meagher v. Minnesota 
Thresher Mfg. Co., Minn., 12 S.Ct. 
876, 146 U.S. 608, 36 L.Ed. 834. 

3 C.J. p 462 note 62. 

Decree dlsxnlssing hUl as to one of 

several defendants Is not final so as 
to permit an appeal. 

U.S.—Hohorst v. Hamburg-American 
Packet Co., N.Y., 13 S.Ct. 590, 148 
U.S. 262, 37 L-Ed. 443. 

64. U.S.—^U. S. V. River Rouge Im¬ 
provement Co., Mich., 46 S.Ct. 144, 
269 U.S. 411, 70 U.Ed. 389. 

3 C.J. p 464 note 66. 

65. U.S.—U. S. V. River Rouge Im¬ 
provement Co., supra. 

3 C.J. p 461 note 8. 

66. U.S.—^Kingman & Co. v. West¬ 
ern Mfg. Co., Neb., 18 S.Ct. 786, 176 
U.S. 676, 42 U.Ed. 1192. 

3 C.J. p 466 note 74. 

67. U.S.—U. S. ex rel. Mcnsevlch v. 
Tod, N.T., 44 S.Ct. 282, 264 U.S. 
134, 68 L.Ed. 691. 

Change of venue 

In the absence of statute an order 
granting or refusing a change of ven¬ 
ue is not subject to review in the Su¬ 
preme Court. 

U.S.—Cook v. Burnley, Tex., 11 Wall. 
669, 20 L.Ed. 29—McPaul v. Ram¬ 
sey, Iowa, 20 How. 623, 16 L.Ed. 
1010. 

68 . U.S. — Oneida Navigation Corpo¬ 
ration V. W. & S. Job & Co., N.Y., 
40 S.Ct. 357, 262 U.S. 621, 64 L.Ed. | 


697—Ex parte Cutting, Mo., 94 U. 
S. 14. 24 L.Ed. 49. 

Intervention 

(1) Ordinarily, in the absence of 
an abuse of discretion, no appeal lies 
from an order granting or denying 
leave to Intervene where intervention 
is a permissive matter within the 
court’s discretion. 

U.S.—Brotherhood of R. R. Trainmen 
V. Baltimore & O. R. Co., Ill., 67 S. 
Ct. 1387, 331 U.S. 619, 91 L.Ed. 1646 
—City of New York v. Consolidated 
Gas Co. of New York, N.Y., 40 S.Ct. 
611, 253 U.S. 219, 64 L.Ed. 870. 

3 C.J. p 469 note 96 [e] (1), p 478 
note 82. 

(2) An order denying intervention 
to a person having an absolute right 
to intervene is final and appealable. 
U.S.—Sutphen Estates v. U. S., N. 

Y., 72 S.Ct. 14, 342 U.S. 19, 96 L.Ed. 
19, rehearing denied 72 S.Ct. 289, 
342 U.S. 907, 96 L.Ed. 679—Dickin¬ 
son V. Petroleum Conversion Cor¬ 
poration, N.Y., 70 S.Ct. 322, 338 U.S. 
607, 94 L.Ed. 299. 

(3) Jurisdiction of the Supreme 
Court to consider an appeal from an 
order denying intervention depends 
on the nature of the applicant’s right 
to intervene; if the right is absolute 
the order is appealable and the court 
may Judge it on its merits, but if the 
matter is within the trial court's dis¬ 
cretion and there Is no abuse of dis¬ 
cretion, the order is not appealable 
and the court lacks power to review 
it. 

U.S.—Brotherhood of R. R. Train¬ 
men v. Baltimore & O. R. Co., Ill., 
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67 S.Ct. 1887, 331 U.S. 619, 91 L. 
Ed. 1646. 

(4) Where a statute or the prac¬ 
tical necessities grant an applicant 
an absolute right to intervene, order 
denying intervention becomes ap¬ 
pealable, as then it may fairly be 
said that applicant is adversely af¬ 
fected by denial, there being no oth¬ 
er way in which he can better assert 
the particular interest which war¬ 
rants intervention. 

U.S.—Brotherhood of R. R. Train¬ 
men V. Baltimore & O. R. Co., su¬ 
pra. 

69. U.S.—Rosenberg Bros. & Co. v. 
Curtis Brown Co., N.Y., 43 S.Ct. 
170, 260 U.S. 616, 67 L.Ed. 372. 

70. U.S.—^De Armas v. U. S., La., 6 
How. 103, 12 L.Ed. 361. 

71. U.S.—Fuller v. Claflin, Ark., 93 
U.S. 14, 23 L.Ed. 786. 

72. U.S.—iBtna Ins. Co. v. Welde, 
Minn., 9 Wall. 677, 19 L.Ed. 810. 

73. U.S.—Fitzpatrick v. Flannagan, 
Miss., 1 S.Ct. 869, 106 U.S. 648, 27 
L.Ed. 211. 

Statutory provlsious 
Under the express provisions of 
statute there may be no reversal for 
error In ruling on any plea in abate¬ 
ment other than a plea to the Juris¬ 
diction of the court. 

U.S.—Stephens v. Monongahela Nat. 
Bank of Brownsville, Pa., 4 S.Ct, 
836, 111 U.S. 197, 28 L.Ed. 399— 
PiQuiqnot v. Pennsylvania R. Co.. 
Pa., 16 How. 104, 14 L.Ed. 868. 
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complainant, where the original suit has passed to 
a final decree.*^^ 

Orders for the production or inspection of books 
and papers usually are not regarded as final judg¬ 
ments which may be reviewed,*^*5 and an appeal will 
not lie from an order merely compelling a witness 
to appear and testify or to answer certain questions, 
or holding that certain questions need not be an¬ 
swered;'^® but an order which commits a witness for 
contempt for refusal to testify is a final order for 
the purpose of an appeal by him^^ 

An appeal may be taken from a judgment, order, 
or decree finally dismissing the action or proceed¬ 
ing without plaintiff’s consent, or granting a judg¬ 
ment or final order of compulsory nonsuit, or di¬ 
recting a verdict against him, as such judgment, 
order, or decree is a final determination of the 
cause,*^® but, in the absence of a statute, an appeal 
will not lie at plaintiff’s instance from a judgment, 
order, or decree of dismissal or discontinuance en¬ 
tered at his request or with his consent, or from 
a voluntary nonsuit.*^® Where an action is dis¬ 
missed as to one only of two causes of action set 
up in the bill, declaration, or complaint, leaving the 
other to stand, an appeal will not lie, unless author¬ 
ized by statute, while the latter cause of action re¬ 
mains undecided;®® nor, as a rule, will an appeal 
lie from a judgment, order, or decree overruling a 
motion to set aside a dismissal or nonsuit and to 
reinstate the case.®l Where a cross bill or cross 


' complaint is dismissed, the order or decree is not 
appealable before final determination on the original 
bill or complaint.®^ 

Unless the case comes within some special stat¬ 
utory provision, an order granting or denying a 
motion for a new trial is not revicwable,®® but the 
rule does not apply where the question is whether 
or not the court had jurisdiction to grant or refuse 
a new trial.®^ An order granting or denying a pe¬ 
tition for a rehearing is not appealable.®® 

A judgment finally directing the payment of mon¬ 
ey is a final judgment which may be reviewed;®® 
but an order merely directing the payment of money 
into court pending litigation as to its ownership is 
not a final judgment subject to review.®'^ A judg¬ 
ment, order, or decree is final for the purpose of 
appeal where it determines the right to property in 
contest, real or personal, and directs it to be de¬ 
livered up or conveyed by one party to the other, 
and where the party is entitled to have the judg¬ 
ment or decree carried immediately into execution.®® 
An order which merely directs a reference is not a 
final decree subject to review.®® 

An appeal may be taken on matters arising after 
a final appealable judgment or decree which re¬ 
quire the judicial action of the court with relation 
to the rights litigated in the main suit making nec¬ 
essary a substantive and important order or decree 
when such order or decree partakes of the nature 
of a final decision of those rights,®® although an 


74 . U.S.—Terry v. Sharon, Cal., 9 S. 
Ct, 705, 131 U.S. 40, 33 L.Ed. 94. 

Denial of reviver may he reviewed. 
U.S.~Ex parte Slater, Mo.. 38 S.Ct. 
265, 246 U.S. 128, 62 L.Ed. 621. 

75 . U.S.—Alexander v. U. S., Wis., 
26 S.Ct. 356, 201 U.S. 117, 50 L.Ed. 
686 . 

3 C.J. p 496 note 16. 

Order of federal court, on petition 
of interstate commerce commission, 

filed under Act Feb. 4, 1887, § 12, 
directing officer of corporation to 
produce documents called for by the 
commission, is final, so as to sus¬ 
tain appeal to Supremo Court. 

U.S.—^Ellis V. Interstate Commerce 
Commission, Ill., 35 S.Ct. 646, 237 
U.S. 434, 59 L.Ed. 1036. 

76. U.S.—Alexander v. U. S., Wis., 
26 S.Ct. 356, 201 U.S. 117, 60 L.Ed. 
686 . 

77. U.S.—^Alexander v. U. S., supra. 

78 . U.S.—Galloway v. U. S., Cal., 63 
S.Ct. 1077, 319 U.S. 372, 87 L.Ed. 
1458, rehearing denied 63 S.Ct. 
1443, 320 U.S. 214, 87 L.Ed. 1861— 
Beasley v. Texas & P. R. Co., La., 


24 S.Ct. 164, 191 U.S. 492, 48 L.Ed. 
274. 

3 C.J. p 497 note 26. 

79. U.S.—Central Transp. Co. v. 
Pullman’s J’alace-Car Co., I’a., 11 
S.Ct. 478, 139 U.S. 24, 35 L.Ild. 55. 

3 C.J. p 601 note 31. 

80. U.S.—Ex parte National Enam> 
eling & Stamping Co., N.Y., 26 S. 
Ct. 404, 201 U.S. 156, 60 L.Ed. 707. 

3 C.J. p 602 note 42. 

81. U.S.—Welch V. Mandeville, Dist. 
Col., 7 Crunch 152, 3 L.Ed. 299— 
U. S. V. Evans, Ky., 5 Cranch 280, 
3 L.Ed. 101. 

82. U.S.—Ayres v. Carver, Miss., 17 
How. 591, 15 L.Ed. 179. 

83. U.S.—Hume v. Bowie, Dist.Col., 
13 S.Ct. 682, 148 U.S. 245, 37 L.Ed. 
438. 

3 C.J. p 605 note 65. 

84. U.S.—Phillips v. Negley, Dist. 
Col., 6 S.Ct. 901, 117 U.S. 665, 29 
L.Ed. 1013. 

86. U.S.—Pflster v. Northern Illi¬ 
nois Finance Corporation, Ill., 63 S. 
Ct. 133, 317 U.S. 144, 87 L.Ed. 146, 
rehearing denied 63 S.Ct. 623, two 
cases, 317 U.S. 714, 87 L.Ed. 668—1 
Conboy v. First Nat Bank of Jer- | 
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sey City, N.Y., 27 S.Ct 50, 203 U. 
S., 141, 61 L.Ed. 128. 

86. U.S.—Wabash & Erie Canal Co. 
V. Beers, Ind., 1 Black 54, 17 L.Ed. 
41—Forgay v. Conrad, La., 6 How. 
201, 12 L.Ed. 404. 

87. U.S.—Louisiana Nat. Bank v. 
Whitney, La., 7 S.Ct 897, 121 U.S. 
284, 30 L.Ed. 961. 

88. U.S.—Forgay v. Conrad, La., 6 
How. 201, 12 L.Ed. 404. 

3 C.J. p 613 note 10. 

89. U.S.—Grant v. Phoenix Mut. L. 
Ins. Co., Dist.Col., 7 S.Ct. 849, 121 
U.S. 118, 30 L.Ed. 909. 

90. U.S.—In re Farmers’ Loan & 
Trust Co., Tex., 9 S.Ct 265, 129 U. 
S. 206, 32 L.Ed. 666. 

3 C.J. p 518 note 49. 

Revival of suit 

On a bill in equity to revive. In 
the name of the executor of plain¬ 
tiff, a suit in equity which had gone 
to final decree, a decree of revival, 
entered after due notice to defend¬ 
ants, and after their appearance and 
pleading to the bill, is a final decree 
from which an appeal will lie. 

U.S.—Terry v. Sharon, Cal,, 9 S.Ct. 
705, 131 U.S. 40, 33 L.Ed. 94. 
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appeal will not lie where the action of the court is 
in the exercise of a mere ministerial duty.^l An 
appeal may lie from a decree, notwithstanding it is 
merely in execution of a prior decree in the same 
suit, for the purpose of correcting errors which 
originate in it;l^^ but, when the decree appealed from 
is dependent on the decree to execute which it was 
rendered, it is vacated by the reversal of such prior 
decree, and in such case the appeal which brings 
it into review will be dismissed for want of a sub¬ 
ject matter on which to operate.^^ An appeal will 
not lie, unless the case comes within some special 
statutory provision, from an order setting aside a 
judgment previously rendered in the cause,un¬ 
less the court was without jurisdiction to make the 
•order 

Although in particular cases a review has been 
denied on the ground of want of finality, discretion 
of the court below, or other special grounds,^® a re¬ 
view has been allowed from a decree awarding an 
execution on a judgment^7 and from a judgment re¬ 
fusing to quash or set aside an execution.^8 An 
appeal will lie from a final decree confirming a ju¬ 
dicial sale.99 An appeal lies from an order or de¬ 
cree ordering the sale of property on foreclosure 
■of a mortgage,! although the order or decree is not 
appealable if it does not ascertain the amount due,- 
or if, without ordering a sale, it directs the cause 
to stand continued for further order or decrce.3 

As a general rule, an appeal will not lie to review 
a judgment, order, or decree, in so far merely as 


it awards or denies costs.* However, judgments 
or orders relating to costs may be reviewed where 
the matter of costs is not a matter of discretion but 
of positive law, or where, although there is a discre¬ 
tion, such discretion is rcviewable.®' 

Where a case is decided on appeal and a mandate 
issued directing the lower court to enter a specified 
final judgment or decree, and the court, in obedi¬ 
ence to the mandate, enters such judgment or de¬ 
cree, no appeal will lie therefrom.® It is otherwise, 
however, if the lower court renders a judgment or 
decree difiPerent from, or not in substantial com¬ 
pliance with, that directed.*^ 

Decisions in particular actions or proceedings. 
Judgments or orders in attachment proceedings usu¬ 
ally are subject to review in the Supreme Court if 
they are final,® but not, in the absence of statute, 
if they are merely interlocutory.^^ In partition suits, 
in the absence of statute no appeal will lie from an 
order or decree merely appointing commissioners to 
make a partition and report the same to the court, 
or from other mere interlocutory orders or de¬ 
crees.!® In probate proceedings an appeal will not 
lie from mere interlocutory orders or decrees, unless 
it is authorized by some special statutory provision.!! 

An appeal will lie from a final order or decree in 
a suit for an injunction as from other final orders 
or decrees, and, as a rule, an order or decree is final 
for the purpose of appeal when it disposes of the 
controversy;!- but, unless the case comes within 


91. IT.S.—Hlossora v. Milwaukee & 
C. n. Co., Wis., 1 Wall. 655, 17 L. 
KO. 673. 

92. U.S.—Chicago, D. & V. R. Co. v. 
Fosdick, Ill., 1 S.Ct. 10, 206 U.S. 
47. 27 L.Ed. 47. 

93. U.S.—Chicago, D. & V. R. Co. v, 
Fosdu’k, supra. 

94. U.S.—Hume v. Bowie, Dist.Col., 
13 S.Ct. 582, 148 U.S. 245, 37 L.Ed. 
438. 

95. U.S.—Hume v. Bowie, supra. 

90. U.S.—Carr v. Hoxie, R.I., 13 Pet. 

100, 10 U.Ed. 247. 

3 C.J. P 530 note 65 [b], p 531 note 
66 [a]. 

i)7. U.S.—Clark v. Williard, Mont., 
54 S.Ct. 615, 292 U.S. 112, 78 L.Kd. 
1160. 

98, U.S.—New Orleans R. Co. v. 
Morgan, La., 10 Wall. 256, 19 L.Ed. 
892. 

Refusal to quash forthoomlng bond 

as part of the process of execution is 
■not a judgment of the court, and 
much less is it a final Judgment sub¬ 
ject to review. 

10.S.—^Amis V. Smith, Miss., 16 Pet, 
803, 10 L.Ed. 973. 


99. U.S.—Sage v. Central R. Co., 
Iowa, 96 U.S. 712, 24 L.Ed. 641. 

1. U.S.—Bronson v. La Crosse & M. 
R. Co.. Wis., 2 Black 524, 17 L.Ed. 
347, 359. 

42 C.J. p 176 note 13. 

2. U.S.—Grant v. Phoenix Mut. L. 
Ins. Co.. Dist.Col., 1 S.Ct. 414, 106 
U.S. 429, 27 L,Rd. 237—North Caro¬ 
lina R. Co, V. Swasey, N.C., 23 
AVall. 405, 23 L.Ed. 136. 

3 . U.S.—Burlington, C. R. & N. R. 
Co. V. Simmons, Iowa, 8 S.Ct. 58, 
123 U.S. 52, 31 L.Ed. 73. 

42 C.J. p 176 note 18. 

4 . U.S.—^Newton v. Consolidated 
Gas Co. of New York, N.Y.. 44 S. 
Ct. 481. 266 U.S. 78, 68 L.Ed. 909. 

3 C.J. p 536 note 30. 

5. U.S.—Newton v. Consolidated 
Gas Co. of New York, supra—Flor¬ 
ida Internal Impr. Fund v. Green- 
ough, Fla., 105 U.S. 627, 26 L.Ed. 
1167. 

3 C.J. p 538 note 35. 

6. U.S.—^Aspen Mining & Smelting 
Co. V. Billings, Colo., 14 S.Ct. 4, 160 
U.S. 31, 37 L.Ed. 986. 

3 C.J. p 541 note 63. 
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7 . U.S.—In re Sanford Fork & Tool 
Co., Ind., 16 S.Ct. 291, 160 U.S. 247, 
40 L.Ed. 414. 

3 C.J. p 641 note 64. 

8. U.S.—Fitzpatrick v. Flannagan, 
Miss., 1 S.Ct. 369, 106 U.S. 648, 27 

L. Ed. 211. 

Sispositiou of claim of intonroasr 

Order finally disposing of the issue 
against the intervening claimant is 
subject to review. 

U.S.—Gumbel v. Pitkin, La.. 6 S.Ct. 

616, 113 U.S. 545. 28 L.Ed. 1128, 
Order distributing proceeds of sals 
Where goods taken in attachment 
are sold, an order distributing the 
proceeds of the sale is final, as it 
disposes of the fund. 

U.S.—Gumbel v. Pitkin, supra. 

9. U.S.—Leitensdorfer v. Webb, N. 

M. . 20 How. 176, 15 L.Ed. 891. 

10. U.S.—Clark v. Roller, App.D.C., 
26 S.Ct. 141, 199 U.S. 541, 60 L.Bd. 
300. 

3 C.J. p 567 note 38. 

11. U.S.—Young v. Smith, Ala., 16 
Pet. 287. 10 L.Ed. 741. 

18. U.S.—Chesapeake & P. Tele¬ 
phone Co. V. Manning, Dist.Col., 22 
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some special statutory provision, an appeal will not 
lie from an order or decree granting, continuing, 
refusing, dissolving, or refusing to dissolve a pre¬ 
liminary injunction or from any other mere inter¬ 
locutory order or decree.^^ 

Decisions of intermediate appellate courts. The 
statutes regulating reviews by the United States 
Supreme Court of decisions of intermediate appel¬ 
late courts usually require that the judgment, order, 
or decree of the intermediate court be a final one.^^ 
A judgment, order, or decree of an intermediate ap¬ 
pellate court is not final unless it finally and fully 
determines the controversy.16 On the other hand, 
it is final if it disposes of the controversy and leaves 
nothing further to be done in the trial court except 
to carry into effect the mandate of the intermediate 
court.i® The judgment of the intermediate court, to 
be final and appealable, must dispose of the case as 
to all the parties.17 

A judgment of an intermediate appellate court 
dismissing an appeal or writ of error from or to 
an inferior court for want of jurisdiction, and thus 
finally disposing of the case as far as the intermedi¬ 
ate court is concerned, is subject to review in the 


Supreme Court,but a proceeding will not lie to 
review an order of dismissal where no final judg¬ 
ment has been rendered or entered.^® 

A judgment of affirmance of the intermediate ap¬ 
pellate court, if it is final, is revicwable by the Su¬ 
preme Court but, as a rule, a judgment of affirm¬ 
ance which is not final is not sul)ject to review, 
as in the case of affirmance of a judgment and a re¬ 
mand of the cause for further proceedings.^^ 

A judgment of an intermediate appellate court is 
final and reviewable where it reverses the judgment 
or decree of the lower court, and either renders 
judgment of dismissal or other judgment finally dis¬ 
posing of the case, or remands the cause to the 
lower court with specific directions to dismiss it or 
to render any other final judgment or decree, so tliat 
no further proceedings are to be had in the lower 
court except to carry the mandate into effect ;23 
but, in the absence of a statute to the contrary, a 
judgment of reversal, cither in whole or in part, is 
not final for the purpose of review, where it remands 
the cause to the lower court for further proceedings 
in that court and a judgment reversing an in¬ 
terlocutory order or decree is not final or appcal- 


S.Ct. 881, 186 U.S. 238, 46 L.Ed. 
1144—Washington, G. & A. R. Co. 
V. Bradleys, D.C., 7 Wall. 676, 19 
L.Ed, 274. 

Appeal from portions of decree in 
appellant’s favor 

Where telephone company pro¬ 
cured permanent injunction unquali¬ 
fiedly restraining, as confiscatory, 
enforcement of public service com¬ 
mission’s rate orders, it could not 
appeal from portions of decree fixing 
value of its property for 1924, 1926, 
and 1928, and rate of return to be al¬ 
lowed, since such portions would not 
be res judicata in event of further 
legislative action by commission. 
U.S.—New York Telephone Co. v. 
Maltbie, N.Y., 54 S.Ct. 443, 291 U. 
S. 645, 78 L.Ed. 1041. 

18. U.S.—City of Paducah v. East 
Tennessee Telephone Co., Ky., 33 
S.Ct. 816, 229 U.S. 476, 67 L.Ed. 
1286—Buffington v. Harvey, Ill., 95 
U.S. 99, 24 L.Ed. 381. 

8 C.J. p 559 note 8. 

Kerger in final decree 

(1) Order granting interlocutory 
injunction is not appealable, where 
permanent injunction was later 
granted. 

U.S.—Smith V. Illinois Bell Tele¬ 
phone Co., Ill., 46 S.Ct. 408, 270 U. 
S. 587, 70 L.Ed. 747. 

(2) Where, on application for an 
interlocutory injunction, the injunc¬ 
tion was refused, and a decree en¬ 
tered dismissing the suit, the denial 


of the interlocutory application was 
merged in the final decree, and was 
not appealable. 

U.S.—Shaffer v. Carter, Okl., 40 S.Ct. 
221, 252 U.S. 37, 64 L.Ed. 446. 

14. U.S.—Warner v. Grayson, App. 

D.C., 26 S.Ct. 240, 200 U.S. 267, 50 
L.Ed. 470—Loeber v. Schroedor, 
Md., 13 S.Ct. 934, 149 U.S. 580, 37 
L.Ed. 866—^Beaupre v. Noyes, 

Minn., 11 S.Ct. 296, 138 U.S. 397, 34 
L.Ed. 991. 

3 C.J. p 584 note 21. 

Review of decisions of federal, state, 
and territorial courts see infra §§ 
203-281. 

15. U.S.—Macfarland v. Brown, App. 
D.C., 23 S.Ct. 105, 187 U.S. 239, 47 
L.Ed. 169. 

3 C.J. p 586 note 26. 

16. U.S.—Beasley v. Texas & P. R. 
Co., La., 24 S.Ct. 164, 191 U.S. 492, 
48 L.Ed. 274. 

3 C.J. p 685 note 27. 

17. U.S.—Meagher v. Minnesota 
Thresher Mfg. Co., Minn., 12 S.Ct. 
876, 145 U.S. 608, 36 L.Ed. 834. 

18. U.S.—Aztec Mining Co. v. Rip¬ 
ley, N.M., 14 S.Ct. 236, 151 U.S. 79, 
38 L.Ed. 80. 

3 C.J. p 587 note 42. 

19. U.S.—Crawford v. Haller, Wash., 
4 S.Ct. 697, 111 U.S. 796, 28 L.Ed. 
602. 

3 C.J. p 588 note 49. 

20. U.S.—Salomon v. State Tax 
Commission of New York, N.Y., 49 
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S.Ct. 192, 278 U.!3. 484, 73 L.Ed. 464 
—Texas & P. K. Co. v. Gentry, 
Tex., 16 S.Ct. 1104, 163 U.S. 363, 41 
L.Ed. 186. 

3 C.J. p 689 note 63. 

21. U.S.—Missouri & K. I. R. Co. v. 
Olathe, Kan., 32 S.Ct. 46, 222 U.S. 
185, 66 L.Ed. 155. 

3 C.J. p 589 note 66. 

Tazatioa of costs 

Decree of affirmance without tax¬ 
ation of costs is not a final decree 
subject to review. 

U.S.—Wheeler v. Harris, N.Y., 13 
Wall., U.S., 61, 20 L.Ed. 631. 

3 C.J. p 596 note 97. 

22. U.S.—Arnold v. U. S. for Use of 
W. B. Guimarln & Co., S.C., 44 S. 
Ct. 144, 263 U.S. 427, 68 L.Ed. 371 — 
Missouri Sc K. I. R. Co. v. Olathe, 
Kan., 32 S.Ct. 46, 222 U.S. 185, 66 
L.Ed. 15.6. 

3 C.J. p 689 note 67. 

23. U.S.—City of Chicago V. Atchi¬ 
son, T. & S. P. Ry. Co., Ill., 78 S. 
Ct. 1063, 367 U.S. 77, 2 L.Ed.2d 
1174—Gulf Refining Co. of Louisi¬ 
ana V. U. S., La., 46 S.Ct. 62, 269 
U.S. 125, 47 L.Ed. 195—Chesapeake 
& P. Telephone Co. v. Manning, 22 
S.Ct. 881, 186 U.S. 238, 46 L.Ed. 
1144. 

3 C.J. p 590 note 74. 

24. U.S.—^Martinez v. International 
Banking Corp., Philippine, 81 S.Ct. 
408, 220 U.S. 214. 65 L.Ed. 438. 

3 C.J. p 591 note 76. 
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able, unless by special statutory provision.25 A 
judgment of the intermediate court reversing the 
judgment or decree of the lower court in part and 
affirming it in part is not appealable as a final judg¬ 
ment, unless it is such that no further proceedings 
can be had in the lower court except to carry the 
mandate into effect.26 A judgment of an intermedi¬ 
ate court reversing the judgment of the inferior 
court and ordering a new trial is not a final judg¬ 
ment subject to rcview.27 

Where the decision of the intermediate appellate 
court was discretionary, an appeal will not lie to re¬ 
view it in the absence of an abuse of discretion.28 

d. Dependence on Rendition, Form, or Entry 
of Judgment, Order, or Decree 

An order or Judgment rendered by a Judge at cham¬ 
bers is not reviewable by the Supreme Court. Mere in¬ 
formalities in entering a Judgment will generally not 
prevent review. 

The Supreme Court reviews judgments, not state¬ 
ments in opinions."®-^® 

In the absence of statute, an order or judgment 
made or rendered by a judge at chambers is not re- 
viewable by the Supreme Court and the fact 
that an order purports to have been made by the 


court does not render it appealable when it was, 
in fact, the order of the individual judge, and 
not of the court.30 Where a judgment must be final 
in order to be reviewable, an appeal will not lie 
from a judgment which is not signed by the judge 
where the signature of the judge is necessary to 
its finality.31 Mere informalities in the entry of a 
judgment will not generally prevent a review.®^ 

§ 201(3). - Right of Review 

Generally, review may be sought In the Supreme 
Court by, and only by, parties to the proceeding or de¬ 
termination below, and their representatives and privies, 
provided they have an interest in the subject matter 
of the controversy and are Injuriously affected by the 
Judgment or decree sought to be reviewed; but the 
right to review may be lost by waiver or estoppel. 

While the right to appeal to the Supreme Court 
from a judgment, order, or decree of an inferior 
court is, broadly speaking, a reciprocal one, which 
must be accorded to all parties without discrimina¬ 
tion,33 such right may be exercised by, and only by, 
one who was a party to the action or proceeding be¬ 
low, or to the judgment, order, or decree, or who is 
a legal representative of, or privy to, a party ;34 
and such party, representative, or privy must have 
or represent an interest in the subject matter of the 


25. U.S.—Tippecanoe County v. Lu¬ 
cas, Ind., 93 U.S. 108, 23 L.Bd. 822. 

3 C.J. p 591 note 77. 

26. U.S.—Earle v. Myers, App.D.C., 
28 S.Ct. 86, 207 U.S. 244, 62 L.Ed. 
101—Montana Min. Co. v. St. Louis 
Min. & Mill. Co., Mont.. 22 S.Ct. 
744, 186 U.S. 24, 46 L.Ed. 1039. 

27. U.S.—John.son v. Keith, Mo., 6 
S.Ct. 669, 117 U.S. 199. 29 L.Ed. 
888 . 

3 C.J. p 692 note 82. 

28. U.S.—Conboy v. First Nat. Bank 
of Jersey City, N.T., 27 S.Ct. 50. 
203 U.S. 141, 61 L.Ed. 128. 

3 C.J. p 696 note 1. 

28.50 U.S.—Black v. Cutter Labora¬ 
tories, Cal., 76 S.Ct. 824, 361 US. 
292, 100 L.Ed. 1188, rehearing: de¬ 
nied 77 S.Ct. 21, 362 U.S. 809, 1 L. 
Ed.2d 69. 

“Our power Is to correct wrong: 
judgments, not to revise opinions." 
U.S.—Herb v. Pitcairn, 66 S.Ct. 469, 
463. 824 U.S. 117, 89 L.Ed. 789. 

VnneceBsaxily broad statements in 
opinion 

Where atmosphere In which opin¬ 
ion was written was so surcharged 
that unnecessarily broad statements 
were made. It is duty of Supreme 
Court to look beyond broad sweep of 
langruage and determine for Itself 
precisely the ground on which judg¬ 
ment rests. 

U.S.—Black V. Cutter Laboratories. 
Cal., 76 S.Ct. 824, 361 U.S. 292. 100 

36 C.J.S.--36 


L.Ed. 1188, rehearing denied 77 S. 
Ct. 21, 352 U.S. 8.59, 1 L.Kd.2d 69. 

29. U.S.—Lambert v. Barrett, N.J., 
15 S.Ct. 722, 167 U.S. 697, 39 L.Ed. 
866 . 

3 C.J. p 609 note 1. 

Final order at stated term 

Although a writ of habeas corpus 
was granted by a circuit judge at 
cluimber.s, an appeal was proper 
where the final order, overruling the 
return and discharging the prisoner, 
was made by the court at a stated 
term. 

U.S.—Harkrader v, Wadley, Va., 19 
S.Ct. 119, 172 U.S. 148, 43 L.Ed. 399. 

30. U.S.—Carper v. Fitzgerald, Va., 
7 S.Ct. 825, 121 U.S. 87, 30 L.Ed. 
882. 

31. U.S.—^New York Life & Fire Ins. 
Co. V. Wilson, La., 8 Pot. 291, 8 L. 
Ed. 949. 

32. U.S.—^New Orleans Railroad v. 
Morgan, La., 10 Wall. 266, 19 L.Ed. 
892. 

3 C.J. p 615 note 36. 

33. U.S.—The Sydney, N.Y., 11 S.Ct. 
620, 139 U.S. 331, 35 L.Ed. 177. 

3 C.J. p 616 note 60. 

Prevailing party 

It is only when finding of law or 
fact is not necessary for a decree 
that prevailing party may not ap¬ 
peal. 

U.S.—Partmar Corp. v. Paramount 
Pictures Theatres Corp., Cal., 74 S. 
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ct. 414, 347 U.S. 89, 98 L.Ed. 632, 
rehearing denied 74 S.Ct. 627, 847 
U.S. 931. 98 L.Ed. 1083. 

Separate appeals 

Different parties to an action who 
are separately aggrieved by a judg¬ 
ment, order, or decree are entitled 
separately to appeal therefrom or to 
sue out separate writs of error. 
U.S.-—Cox V. U. S.. La., 6 Pet. 172, 8 
L.Ed. 369. 

3 C.J. p 622 note 10. 

34. U.S.—In re Leaf Tobacco Bd. of 
Trade, 32 S.Ct. 833, 222 U.S. 678, 
66 L.Ed. 323. 

3 C.J. p 616 note 66, p 617 note 67, 
p 618 note 66. 

Privity with parties 

(1) Term “privies," within the 
moaning of the rule, includes, accord¬ 
ing to the nature of the subject mat¬ 
ter and the judgment, heirs, execu¬ 
tors and administrators, terre-ten- 
ants, or those having an interest in 
remainder or reversion, or one who 
is made a party by the law, as he 
who comes in as a vouchee. 

U.S.—Green v. Watkins, Ky., 6 

Wheat. 260, 6 L.Ed. 266. 

(2) A writ of error will lie in the 
name of the heirs of a deceased ten¬ 
ant by a landlord who had undertak¬ 
en the defense of the suit in the 
name of his tenant with the latter’s 
consent. 

U.S,—Kellogg v. Forsyth, Ill., 24 
How. 186, 16 L.Ed. 654. 
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controversy,and be injuriously affected or ag¬ 
grieved by the judgment, order, or decree com¬ 
plained of.56 

In accordance with the foregoing rules, particu¬ 
lar litigants and persons in particular relations may 
or may not be entitled to obtain review of a judg¬ 


ment or decree, depending on the existence of the 
requisite interest and prejudice, as, for example, 
claimants to a particular fund or property,^? inter- 
vencrs,58 bankrupts and insolvents,59 heirs at law of 
a party,**® stockholders or bondholders of a corporate 
party,^*1 purchasers at judicial or execution sales, 
receivers, commissioners, or other like officers,"*5 


35. U.S.—^McCandless v. Pratt, Ha¬ 
waii, 29 S.Ct. 144, 211 U.S. 437, 53 
L.Ed. 271. 

3 C.J. p 624 note 18. 

36. U.S.—Lewis v. U. S., Mo., 30 S. 
Ct. 438, 216 U.S. 611, 64 L.Ed. 637. 

3 C.J. p 629 note 3. 

3>eterminatio]i adverse to counter, 
claim 

U.S.—Partmar Corp. v. Paramount 
Pictures Theatres Corp., Cal., 74 S. 
Ct. 414, 347 U.S. 89, 98 L.Ed. 532. 
rehearing denied 74 S.Ct, 527, 347 
U.S. 931, 98 L.Ed. 1083. 

Correct decision 

A party cannot appeal from a de¬ 
cision which is correct as far as his 
interests are concerned, or which 
does not affect his interests, how¬ 
ever erroneous and prejudicial It may 
be to the rights and interests of 
eome other party or person. 

U.S.—Crawshay v. Soutter, Wis., 6 
Wall. 739, 18 L.Ed. 845. 

Injury from part of Judgment 

A party who is aggrieved by only 
one part of a judgment or decree 
cannot by appeal question another 
part which has no bearing or effect 
on his rights or interests; he can 
complain of only such parts of the 
Judgment or decree as affect him. 
U.S.—Sage V, Central R. Co. of Iowa, 
Iowa, 93 U.S. 412, 23 L.Ed. 933. 

Judgment in own favor 

(1) A plaintiff or defendant cannot 
ordinarily appeal or prosecute a writ 
of error from or to a judgment, order, 
or decree in his own favor, since he 
is not aggrieved thereby. 

U.S.—Public Service Commission of 
Missouri v. Brashear Freight 
Lines. Mo., 69 S.Ct. 480, 306 U.S. 
204, 83 L.Ed. 608, rehearing denied 
Public Service Commission of 
State of Missouri v. Brashear 
Freight Lines, 69 S.Ct. 784, 306 U. 
S. 669, 83 L.Ed. 1063. 

(2) Telephone company, which se- 
cuved decree in its favor in district 
court, was not entitled to prosecute 
appeal for purpose of procuring re¬ 
view of findings of court with re¬ 
spect to value of company’s proper¬ 
ly or other findings. 

U.S.—Lindheimer v, Illinois Bell 
Telephone Co., Ill., 54 S.Ct. 658, 292 
U.S. 161, 78 L.Ed. 1182. 

(3) However, a party may prose¬ 
cute a writ of error to reverse a 
judgment which is in form or part¬ 
ly in his favor, if it does not give 


him all he is entitled to or is other¬ 
wise erroneous and prejudicial. 

U.S.—Capron v. Van Noorden, N.C., 2 
Cranch 126, 2 L.Ed. 229. 

37 . Diversion of fund 

Party claiming fund has a right 
to appeal from an order diverting 
the fund for other purposes. 

U.S.—Ilovey v. McDonald, D.C., 3 S. 
Ct. 136, 109 U.S. 150, 27 L.Ed. 888. 

38 . U.S.—City of Chicago v. Atchi¬ 
son, T. & S. P. Ry. Co., Ill., 78 S.Ct. 
1063, 367 U.S. 77, 2 L.Ed.2d 1174— 
City of Chicago v. Chicago Rapid 
Transit Co.. Ill., 62 S.Ct. 2. 284 U. 
S. 577, 76 L.Ed. 601—Savannah v. 
Jesup, Ga.. 1 S.Ct. 612, 106 U.S. 
663, 27 L.Ed. 276. 

City in rate litigation 
In a suit by a railway company 
against commerce commission and 
attorney general to restrain the en¬ 
forcement of a rate order, such de¬ 
fendants not appealing from an in¬ 
junction, the city, intervening de¬ 
fendant, had no separate standing en¬ 
titling it to appeal. 

U.S.—City of Chicago v. Chicago 
Rapid Transit Co., 111., 62 S.Ct. 2, 
284 U.S. 577, 76 L.Ed. 601. 
Xuterventlou rejected 

(1) As a rule, one whose applica¬ 
tion to intervene, or to be admitted 
as a party defendant, in a suit has 
been rejected by the court cannot ap¬ 
peal from the final judgment ren¬ 
dered in the suit. 

U.S.—Guion V. LlvdVpool, L. & G. 
Ins. Co., Ind., 3 S.Ct. 108, 109 U.S. 
173, 27 L.Ed. 895. 

(2) He may not appeal from the 
judgment, order, or decree dismiss¬ 
ing his petition or motion for inter¬ 
vention where such ruling Is not ap¬ 
pealable because it is discretionary. 
U.S.—Ex parte Cutting, Mo., 94 U.S. 

14, 24 L.Ed. 49. 

39 . Defeudaut who receives his dis¬ 
charge in bankruptcy or insolven¬ 
cy pending an action, and who is pro¬ 
tected by such discharge, has no fur¬ 
ther interest therein, and cannot ap¬ 
peal or bring error to review a judg¬ 
ment rendered against him prior to 
his discharge. 

U.S.—^Knox V. Exchange Bank, Va., 
12 Wall. 379, 20 L.Ed. 287. 

40. Action involving realty 

Where a party to a real action in¬ 
volving real property dies pending 
the action or after judgment, his 
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heirs at law may seek review of a 
judgment therein. 

U.S.—Green v. Watkins, Ky., 6 
Wheat. 260, 6 L.Ed. 256. 

41 . U.S.—Ex parte Cutting, Mo., 94 
U.S. 14, 24 L.Ed. 49. 

As parties or guasi parties 

If stockholders, bondholders, or 
noteholders have been made parties 
or quasi parties to the litigation, or 
have become parties by intervention, 
they may appeal or bring error to 
protect their interests. 

U.S.—Perlman v. U. S., N.V., 38 S.Ct. 

417, 247 U.S. 7, 62 L.Ed. 950. 

3 C.J. p 652 note 88. 

42 . U.S.—^Williams v. Morgan, La., 
4 S.Ct. 638, 111 U.S. 684, 28 L.Ed. 
559. 

Order refusing to confirm sale i.s 

one as to which pun haser has right 
of review since, by acceptance of 
his bid, he become.s a party in a 
sense and has an interest. 

U.S.—Kneeland v. American L. & T. 
Co., Ind., 10 S.Ct. 950, 136 U.S. 89, 
34 L.Ed. 379. 

3 C.J. p 652 note 91. 

Distribution of proceeds 

(1) A purchaser cannot appeal 
from an order making a distribution 
of the proceeds of the sale. 

U.S.—Central Trust ('o. v. Grant Lo¬ 
comotive Works, Ohio, 10 S.Ct. 736, 
135 U.S. 207, 34 L.Ed. 97. 

(2) Such right exists, however, 
where, by an agreement recognized 
by the court, the purchasers are in¬ 
terested in the matter of the distri¬ 
bution to pay expenses and allow¬ 
ances. 

U.S.—Williams v. Morgan, La., 4 S. 
Ct. 638, 111 U.S. 684, 28 L.Ed. 559. 

43 . U.S.—Hinckley v. Gilman, C. & 
S. R. Co., Ill., 94 U.S. 467, 24 L.Ed. 
166. 

Settlement of account 

Receiver may appeal from orders 
relating to the settlement of his ac¬ 
count. 

U.S.—Hinckley v. Gilman, etc., R. 
Co., Ill., 94 U.S. 467, 24 L.Ed. 166. 

Deave to appeal 

Allowance of a receiver’s appeal 
by a circuit Justice is equivalent to 
leave by the court to the receiver to 
take an appeal, so that a motion to 
dismiss for lack of court permission 
to appeal will be denied. 

U.S.—Farlow v. Kelly, Ohio, 131 U.S. 
Appendix cci, 26 L.Ed. 427. 
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trustees,44 states and territories,45 and the United 
States.46 

Deprivation or loss of right. While a party can¬ 
not, as a rule, be deprived of his right of appeal 
to the Supreme Court by the fault of a court or pub¬ 
lic ofi[icer,47 he may waive such right, or be es- 
toi)ped to assert it,48 as where he voluntarily ac¬ 
quiesces in, ratifies, or recognizes the validity of, the 
judgment, order, or decree against him, or otherwise 
takes a position which is inconsistent with the right 
to appeal therefrom.49 

So, a party’s right of review is waived or es¬ 
topped where the judgment, order, or decree is regu¬ 
larly rendered or made, on agreement or otherwise, 
with his express or implied assentbut a volun¬ 
tary compliance with the judgment, order, or decree 
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by payment or performance is not necessarily a 
bar to obtaining its review, particularly where resti¬ 
tution may be enforced, or the effect of compliance 
may be otherwise undone, in case of a reversal,®^ 
except where the payment or performance is by way 
of compromise or agreement to settle the contro¬ 
versy,®^ or where compliance with the judgment 
or decree leaves nothing on which a judgment of 
reversal can operate, so that only a moot question 

rcmains.®3 

So, also, the voluntary acceptance of benefits ac¬ 
cruing under a judgment or decree may operate 
as a waiver or release of errors, estopping the 
party to obtain revicw,®4 unless the circumstances 
are such that the action taken is not inconsistent 
with the assertion of the right to obtain review of 
the determination.^® 


44. U.S.—Ilassall V. Wilcox. Ind., 6 
S.Ct. 189, 116 U.S. 698, 29 L.Ed. 
r>04. 

45. U.S.—South Carolina v. Wesley, 
SC., 16 S.Ct. 230, 156 U.S. 542, 39 

U. Ed. 254—Georg-ia v. Jesup, Ga., 
1 set. 363. 106 U.S. 458, 27 L.Ed. 
216. 

46. Biorht dependent on statute 

US—n. S. V. nice. Okl., 66 S.Ct. 835, 
327 U.S 742, 90 L.Ed. 982. 

Under an act of Congress of 
Mareh 3, 1887, nuthoriziiig suil.s 

against the United Slatea, the latter 
may apfieal from any judgment, for 
any amount, rendered against It. 
XT.S.—U. S V. Dnvi.s, Md., 9 S.Ct. 657, 
131 U.S. 36, 33 L.Ed. 93. 

Private land cl.aims 

Being a projier and necessary par¬ 
ty to the suit. United States may 
appeal from a doej.mon by the court 
of private land olaims in favor of a 
petitioner, although it has no inter¬ 
est in the result of the litigation. 
U.S.—U. S. V. De Conway, 20 S.Ct. 
13, 176 U.S. 60. 44 L.Ed. 72. 

47. U.S.—New York Mut. L. Ins. Co. 

V. Phinney, Wash., 20 S Ct. 906, 178 
US. 327, 44 L.Ed. 1088—Martin v. 
Hunter, Va.. 1 Wheat. 304, 4 L.Ed. 
97. 

48. U.S.—Elwell v. Fosdick, Ill., 10 
S.Ct. 698, 134 U.S. 600, 33 L.Ed. 
998. 

A formal release of errors, for a 

valuable consideration, or under seal, 
will waive the right, or estop the 
party, to prosecute a writ of error as 
to such errors as are covered by the 
release. 

XT.S.—Elwell V. Fosdick, supra. 

3 C.J. p 663 note 7. 

Evidence of waiver 

Aflldavits and other competent evi¬ 
dence dehors the record may be re¬ 
ceived to establish the fact that ap¬ 
pellant or plaintiff in error has. 


since the judgment, order, or decree 
complained of, abandoned or waived 
the right to prosecute the appeal or 
proceeding in error. 

U.S.—Elwell V. Fosdick, supra. 

49. U.S.—Crawshay v. Scatter, Wis., 
6 Wall. 739, 18 L.Ed. 845. 
Acquiescence held not shown 

A party cannot be held to have ac¬ 
quiesced in an Interlocutory order 
or decree by proceeding In the case 
if such action 1» not inconsistent 
with an appeal, as where there is no 
stay of proceedings and it is neces¬ 
sary for him to go on in order to 
protect his rights, and he has made 
and entered proper objections and 
exceptions, 

U.S.—Stone v. South Carolina, S.C., 6 
S.Ct. 799, 117 U.S. 430, 29 L.Ed. 962. 

60 . XT.S.—U. S. V. Babbitt, 104 U.S. 
767, 26 L.Ed. 921. 

Judgment not covered hy consent 

Consent of a party to a particular 
judgment, order, or decree will not 
preclude him from appealing from a 
subsequent Judgment, order, or de¬ 
cree not in conformity to, or cov¬ 
ered by, his consent. 

U.S,—Livingston v. Woodworth, 
Mass., 15 How. 546, 14 L.Ed. 809. 

51. U.S,—^Dakota County v. Glidden, 
Neb, 5 S.Ct. 428, 113 U.S. 222, 28 
3.,.Ed. 981—O'Hara v. MacConncll, 
Pa.. 93 U.S. 150, 23 L.Ed. 840. 
Involuntary payment, perform¬ 
ance, or satisfaction of a judgment, 
order, or decree does not affect the 
right to appeal or bring error there¬ 
from. 

XT s.—O'Hara v. McConnell, supra. 
Avoiding compulsory enforcement 
Whether payment or performances 
of a judgment, order, or decree Is 
voluntary or Involuntary depends on 
the circumstances. Payment, per¬ 
formance, or satisfaction of a judg¬ 
ment, order, or decree on execution 
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or to avoid Its compulsory enforce¬ 
ment by pending or threatened ex¬ 
ecution, contempt proceedings, or 
otherwise, is regarded as coerced, 
and not voluntary within the rule 
that a voluntary payment, perform¬ 
ance, or satisfaction bars an appeal 
or proceeding In error for reversal. 
U.S.—O’Hara v. McConnell, supra. 

52. U.S.-Little v. Bowers, N.J., 10 
S.Ct. 620, 134 U.S. 547, 33 L.Ed. 
1016—Dakota County v. Glidden, 
Neb., 6 S.Ct. 428, 113 U.S. 222, 28 
L.Ed. 981. 

53. U.S.—American Book Co. v. 
State of Kansas, Kan., 24 S.Ct. 394, 
193 U.S. 49, 48 L.Ed. 613. 

3 C.J. p 676 note 1. 

54. U.S.—Crawshay v. Soutter, Wis., 
6 Wall. 739, 18 L.Ed. 845. 

Amount less than claim 

Acceptance or collection of amount 
of judgment for less than amount of 
claim is sufllcicnt to estop a party 
to appeal for the purpose of modi¬ 
fying the judgment so as to In¬ 
crease the amount of the recovery. 
U.S.—U. S. v. Benedict, N.Y.. 43 S. 
Ct. 357, 261 U.S. 294, 67 L.Ed. 662. 

65. U.S.—Gtlflllan v. McKee, App.D. 
C., 16 S.Ct. 6, 169 U.S. 303, 40 L. 
Ed. 161. 

Bight to review not waived or es- 
topped 

(1) Where the right to the benefit 
received is conceded by the opposite 
party or appellant is entitled there¬ 
to in any event, so that It could not 
be denied if the portions of the 
judgment or decree granting it 
should be reversed. 

U.S.—Erwin v. Lowry, La., 7 How. 
172, 12 L.Ed. 666. 

(2) Where appellant is shown to 
be so absolutely entitled to the sum 
collected or accepted that reversal 
of the judgment or decree will not 
affect his right to it, as in the case 
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As a rule, the right to prosecute an appeal to the 
Supreme Court will not be lost by pursuing some 
other remedy.56 

§ 201(4). —- Presentation and Reservation 
in Lower Court of Grounds of 
Review 

a. In general 

b. Objections and motions and rulings 

thereon 

c. Exceptions 


a. In General 

As a general rule, questions not raised and properly 
preserved for review in the trial court will not be con> 
sidered on review by the Supreme Court. 

Subject to a few exceptions and limitations,as 
where a plain miscarriage of justice would re¬ 
sult,57.5 the general rule is that questions, of what¬ 
ever nature, not raised and properly preserved for 
review in the trial court will not be noticed on ap¬ 
peal to the Supreme Court and this is the case, 
irrespective of consent or waiver by the parties and 


of the collection of an admitted or 
uncontroverted part of his demand, 
and in other like cases. 

U.S.—^Erwin v. Lowry, supra. 

(3) Where the controversy is a 
separable one and the different parts 
of the judgment, order, or decree 
are separate and independent, so 
that acceptance of a benedt from 
the part which is favorable is not 
inconsistent with an appeal from 
the part which is adverse. 

U.S.—Gilfillan v. McKee, App.D.C., 16 
S.Ct. 6, 159 U.S. 303, 40 L.Ed. 161— 
Terry v. Abraham, Ga., 93 U.S. 38, 
23 L.Ed. 794. 

(4) Receipt by an appellant of the 
balance remaining after the satis¬ 
faction of prior liens docs not estop 
him to appeal from that part of the 
decree adjudging the priority of 
those liens. 

U.S.—^Reynes v. Dumont, N.Y., 9 S. 
Ct. 486, 130 U.S. 354, 32 L.Ed. 934. 

(5) Acceptance of a share in a 
special fund does not operate as a 
waiver of an appeal from another 
part of the decree disposing of the 
general fund. 

U.S.—Gilfillan v. McKee, supra. 

66. BUI of review 

Filing and prosecution of a bill 
of review, or of a petition in the 
nature thereof, is not a waiver of 
the right to appeal from the orig¬ 
inal judgment of decree, at least 
where there is no action of the court 
on the petition and answer. 

U.S.—O’Hara v. MacConnell, Pa., 93 
U.S. 150, 23 L.Ed. 840. 

Motion for new trial 
A mere motion or petition, for a 
new trial not granted, does not 
waive a writ of error. 

U.S.—^U. S. V. Hodge, La., 6 How. 

279, 12 L.Ed. 437. 

Appeal to court of appeals 
Fact that an appeal might have 
been taken to the Supreme Court in 
the first Instance does not estop ap¬ 
pellant subsequently to appeal to 
that court from the judgment of the 
court of appeals to which the cause 
was first taken. 

U.S.—^Northern Pac. R. Co. v. Amato, 
N.Y., 12 S.Ct. 740, 144 U.S. 465, 36 
LuEd. 596. 


67. U.S.—^Hormel v. Helvering, 61 
S.Ct. 719, 312 U.S. 652, 85 L.Ed. 
1037. 

Qnestion of administration 

Whether Supreme Court should re¬ 
view a question raised in It for the 
first time depends on the facts and 
circumstances disclosed by the par¬ 
ticular record; as the rule is for the 
purpose of orderly administration 
and the attainment of justice, 
whether or not the court will follow 
it is ordinarily a question of admin¬ 
istration. 

U.S.—Hormel v. Helvering, supra. 

Parties proceeding on mntnal mis¬ 
take 

It has been held that an erroneous 
judgment may be reversed where the 
parties proceeded on a mutual mis¬ 
take of the law, although the only 
ground relied on in the court below 
against the judgment is not sus¬ 
tained. 

U.S.—Murdock v. Ward, N.Y., 20 S. 
Ct. 775, 178 U.S. 139, 44 L.Ed. 1009. 

Bnle of Interstate Commerce Com- 
mission 

In action against railroad compa¬ 
ny by brakeman for injuries sus¬ 
tained, failure of brakeman’s coun-1 
sel to call to the attention of trial 
court the Interstate Commerce Com¬ 
mission's rule could not deprive 
brakeman of benefits of the rule, 
where judicial notice may be taken 
thereof, and e.specially where the 
rule only fortified a result which Ju¬ 
ry could probably hove reached even 
in ab.sonce of such a rule. 

U.S.—Lilly V. Grand Trunk Western 

R. Co., Ill., 63 S.Ct. 347, 317 U.S. 
481, 87 L.Ed. 411. 

67.6 U.S.—Hormel v. Helvering, 61 

S. Ct. 719, 812 U.S. 552, 85 L.Ed. 
1037. 

68. U.S.—Safeway Stores, Inc. v. 
Oklahoma Retail Grocers Ass'n, 
Inc., Okl., 79 S.Ct. 1196, 360 U.S. 
334, 3 L.Ed,2d 1280—Dick v. New 
York Life Ins. Co., N.D., 79 S.Ct. 
921, 359 U.S. 437, 3 L.Ed.2d 935— 
Polizzi V. Cowles Magazines, Inc., 
Fla., 78 S.Ct. 900, 345 U.S. 663, 97 
L.Ed. 1331, clarification denied 73 
S.Ct. 1128, 345 U.S. 988, 97 L.Ed. 
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1331—U.S. v. Spector, Cal,, 72 S.Ct. 
591, 343 U.S. 169, 96 L.Ed. 863, re¬ 
hearing denied 72 S.Ct. 1040, 343 

U. S. 951, 96 L.Ed. 1353-U. S. v. 
New York Tel. Co., N.Y., 66 S.Ct. 
393, 326 U.S. 638, 90 L.Ed. 371— 
Hormel v. Holvering, 61 S.Ct. 719, 
312 U.S. 552, 86 L.Ed. 1037-—U. S. 

V. Northern Pac. Ry. Co., Wash., 
61 S.Ct. 264, 311 U.S. 317, 85 L.Ed. 
210. Mandate conformed to, D.C., 
41 F.Supp. 273—Denver Union 
Stock Yard Co. v. U. S., Colo., 68 
S.Ct. 990, 304 U.S. 470, 82 L.Ed. 
1469—Becker Steel Co. of America 
V. Cummings, N.Y., 56 S.Ct. 16, 296 
U.S. 74, 80 L.Ed. 54—Duignan v. 
U. S., N.Y., 47 S.Ct. 666, 274 U.S. 
195, 71 L.Ed. 996. 

3 C.J. p 689 note 41. 

Actions by or against ezeentors and 
administrators 

U.S.—^Walker v. Beal, Mass., 9 Wall. 
743, 19 L.Ed. 814. 

Pnblio lands 

(1) In proceedings relating to 
public lands it has been held that the 
objection that the grant was ficti¬ 
tious cannot be raised for the first 
time in the Supreme Court. 

U.S.—^U. S. V. Larkin, Cal., 18 How. 
567, 15 L.Ed. 485. 

(2) The same is true of an objec¬ 
tion that the receiver took part with 
the register in the hearing and deci¬ 
sion in the land office. 

U.S.—Carr v. Fife, Wash., 15 S.Ct. 
427, 156 U.S. 494, 39 L.Ed. 608. 

Issue fully briefed and argued 

In action to recover from benefi¬ 
ciary of life policies the amount of 
federal income taxes owed by insured 
at time of his death, where essential 
facts pertinent to a decision on mer¬ 
its of tax lien theory were stipulat¬ 
ed in district court, and issue was 
fully briefed and argued both In 
court of appeals and in Supreme 
Court, beneficiary’s contention that 
government did not assert such ba¬ 
sis for recovery before district court 
and therefore should not be heard to 
assert that theory in Supreme Court 
would be overruled. 

U.S.—U. S. V. Bess, N.J.. 78 S.Ct. 
1064, 857 U.S. 51, 2 L.Ed.2d 1185. 
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notwithstanding any stipulations to the contrary 
into which they may have entered.®^ 

Accordingly, the Supreme Court will not consider 
or entertain particular questions or matters not 
raised in the court below, as with respect to relief,®^ 
causes of action or grounds for recovery,grounds 
of defense or opposition,62 or constitutional ques- 
tions.63 So, also, a party cannot, when a cause 


is brought up for review to the Supreme Court, 
assume an attitude inconsistent with, or different 
from, that taken by him at the trial;6^ he is re¬ 
stricted to the theory on which the cause was prose¬ 
cuted or defended in the court below.®® So, the 
parties cannot change their theory or position as to 
the nature of the cause of action,®® grounds of 
defense or of opposition,®^ construction of plead¬ 
ings,®® nor can they change their theory or position 


Bierht to urge other gTonad to rap¬ 
port judflTxnent dlstingralehad 

Although respondent or appellee 
In federal appellate court may, with¬ 
out cross petition or appeal, support 
judgment in his favor on grounds 
different from those on which the 
court below rested its decision, it is 
only in exceptional cases, and then 
only in cases coming from the fed¬ 
eral courts, that United States Su¬ 
preme Court considers Questions 
urged by a petitioner or appellant 
but not pressed or passed on In the 
courts below. 

U.S.—McGoldrick v. Compagnle Gen- 
erale Transatlantique, N.Y., 60 S. 
Ct. 670, 309 U.S. 430, 84 L.Ed. 849. 
69. U.S.—McDonald v. Smalley, 
Ohio, 26 Pet. 620, 7 L.Ed. 287. 

60. U.S.—Hull V. Burr, Mass., 34 S. 
Ct. 982, 234 U.S. 712, 68 L.Ed. 1657. 

61. U.S.—Weade v. Dlchmann, 
Wright & Pugh, Va., 69 S.Ct. 1326, 
337 U.S. 801, 93 L.Ed. 1704—Penn¬ 
sylvania R. Co. v. Public Utilities 
Commission of Ohio, Ohio, 66 S.Ct. 
687, 298 U.S. 170, 80 L.Ed. 1130— 
Dayton-Goose Creek Ry. Co. v. U. 
S., Tex., 44 S.Ct. 169, 263 U.S. 456, 
68 L.Ed. 388, 33 A.L.R. 472—U. S. 
v. North American Transportation 
& Trading Co., Ct.Cl., 40 S.Ct. 618, 
253 U.S. 330, 64 L.Ed. 935. 

62. U.S.—^United Rys. & Electric Co. 
of Baltimore v. West, Md., 50 S.Ct. 
123, 280 U.S. 234, 74 L.Ed. 390— 
City and County of Denver v. Den¬ 
ver Union Water Co., Colo., 38 S. 
Ct. 278. 246 U.S. 178, 62 L.Ed. 649 
—Johnson v. Lankford, Okl., 38 S. 
Ct. 203, 245 U.S. 641, 62 L.Ed. 460. 

Znoonslsteiit defense 

Text rule is especially true where 
the defense which is sought to be 
urged in the Supreme Court is in¬ 
consistent with the defense relied on 
in the court below. 

US—State of Ohio ex rel. Seney v. 
Swift & Co., Ohio, 43 S.Ct. 22, 260 
U.S. 146, 67 L.Ed. 176. 

PartlctQar defenses 

(1) Contributory negligence or as¬ 
sumption of risk. 

U.S.—Southern R. Co. v. Gadd, Tenn., 
34 S.Ct. 696, 233 U.S. 672, 68 L.Ed. 
1099. 

(2) Statute of limitations. 

Tj.s. _Bardon v. Land & River Impr. 

Co., Wis., 16 S.Ct. 660, 157 U.S. 327, 


39 L.Ed. 719—Upton v. McLaugh¬ 
lin, Wyo., 106 U.S. 640, 26 L.Ed. 
1197. 

(3) Appellant’s claim that state 
law was preempted by federal anti¬ 
trust laws would not be considered 
by Supreme Court where it had not 
been made below. 

U.S.—Safeway Stores, Inc. v. Okla¬ 
homa Retail Grocers Ass’n, Inc., 
Okl., 79 S.Ct. 1196, 360 U.S. 334, 3 
L.Ed.2d 935. 

Validity of oontraot 

(1) As a rule, an objection to the 
validity of a contract or instrument 
in suit cannot be urged for the first 
time in the appellate court. 

U.S.—Robin.son v. Belt, Ind.Terr.. 23 
S.Ct. 16, 187 U.S. 41. 47 L.Ed. 65— 
McGahun v. Rondout Nat. Bank, S. 
C., 16 S.Ct. 347, 156 U.S. 218, 39 L. 
Ed. 403. 

(2) Thus it cannot be objected for 
the first time on appeal that a con¬ 
tract is usurious. 

XT.s.—Ewing V. Howard, Tenn., 7 
Wall. 499, 19 L.Ed. 293—^Newell v. 
Nixon, La., 4 Wall., 672, 18 L.Ed. 
305. 

(3) However, Illegality of a con¬ 
tract may be raised for the first time 
on appeal where it appears on the 
face of the pleadings, on the face of 
the contract, or from the admitted 
facts that the contract is Immoral or 
otherwise contrary to public policy. 
U.S.—Oscanyon v. Winchester Re¬ 
peating Arms Co., N.Y., 103 U.S. 
261, 26 L.Ed. 639—Coppell v. Hall, 
La., 7 Wall. 642, 19 L.Ed. 244. 

63. U.S.—Shelley v. Kracmer, Mich. 
& Mo., 68 S.Ct. 836, 334 U.S. 1, 92 
L.Ed. 1161, 3 A.L.R.2d 441—McGhee 
v. Sipes, 68 S.Ct. 836, 334 U.S. 1. 92 
L.Ed. 1161, 3 A,L.R.2d 441—Duig- 
nan v. U. S., N.Y., 47 S.Ct. 666, 274 
U.S. 196, 71 L.Ed. 996. 

3 C.J. p 710 note 73. 

64. U.S.—Texas & P. R. Co. v. Abi¬ 
lene Cotton Oil Co., Tex., 27 S.Ct. 
360, 204 U.S. 426, 61 L.Ed. 653, 9 
Ann.Cas. 1076. 

65. U.S.—^Weade v. Dlchmann, 

Wright & Pugh, Va., 69 S.Ct. 1826, 
337 U.S. 801, 93 L.Ed. 1704—San 
Juan Light & Transit Co. v. Reque- 
na, Puerto Rico, 32 S.Ct. 399, 224 
U.S. 89, 66 L.Ed. 680—Texas & P. 
R. Co. v. Abilene Cotton Oil Co., 
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Tex., 27 S.Ct. 850, 204 U.S. 426, 61 
L.Ed. 563, 9 Ann.Cas. 1076. 

66 . U.S.—San Juan Light & Transit 
Co. v. Requena, Puerto Rico, 32 S. 
Ct. 399, 224 U.S. 89, 66 L.Ed. 680. 

Legal oanra of aotioa 

Parties by consent cannot compel 
the appellate court to review as an 
equitable cause a suit which seeks a 
legal remedy for a legal cause of ac¬ 
tion. 

U.S.—Twist V. Prairie Oil & Gas Co., 
Okl., 47 S.Ct. 756, 274 U.S. 684, 71 
L.Ed. 1297. 

67. U.S.—Thomas v. Taylor, N.Y., 
32 S.Ct. 403, 224 U.S. 78, 66 L.Ed. 
e73—Texas & P. R. Co. v. Abilene 
Cotton Oil Co., Tex., 27 S.Ct. 360, 
204 U.S. 426, 61 L.Ed. 663, 9 Ann. 
Cas. 1075. 

68. U.S.—San Juan Light & Transit 
Co. V. Requena, Puerto Rico, 32 S. 
Ct. 399, 224 U.S. 89, 56 L.Ed. 680. 

Partioular matters 

(1) When an answer setting up af¬ 
firmative matter is treated as a plea 
of set-off, counterclaim, cross com¬ 
plaint, or cross petition in the trial 
court. It will be so treated on appeal. 
U.S.—Perego v. Dodge, Utah, 16 S.Ct. 

971, 163 U.S. 160, 41 L.Ed. 113. 

(2) Where a case has been tried 
without objection as though the 
pleadings raised a certain issue, the 
objection that the issue was not 
raised by the pleadings, or that the 
issues were not complete, cannot be 
made for the first time in the Su¬ 
preme Court. 

U.S.—Campbell v. U. S., Colo., 32 S.Ct. 

398, 224 U.S. 99, 66 L.Ed. 684. 

(3) An objection that an allega¬ 
tion is not sufficiently specific to 
raise an issue which was tried in 
the court below cannot be made for 
the first time in the Supreme Court. 
U.S.—San Juan Light & Transit Co. 

V. Requena, Puerto Rico, 32 S.Ct. 

399, 224 U.S. 89, 66 L.Ed. 680. 

(4) Although the record on appeal 
contains no reply to an answer al¬ 
leging new matter, it will be treated 
as though a reply had been filed, 
where the case has been tried in 
the lower court in that manner 
without objection because of the 
want of a reply. 

U.S.—Troxell v. Delaware, L. & W. 
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as to relief sought and grounds therefor,®® evi¬ 
dentiary matters,*^® and the measure of damages or 
the amount of recovery.^i 

For a matter to have been sufficiently presented 
before the trial court so as to warrant review on ap¬ 
peal, it must have definitely been called to the trial 
court’s attention sufficiently to obtain a ruling there¬ 
on. *^2 Even where the constitutionality of a law is 
questioned in the lower court, new grounds cannot 
be first urged on appeal.'^3 

b. Objections and Motions and Rulings Thereon 

As a general rule, objections must be made in the 
trial court in order to reserve questions for review, except 
in the case of fundamental errors apparent on the face of 
the record. 

It is a rule of general application that objections 
must be made in the trial court in order to reserve 
questions for review in the Supreme Court, except 
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in the case of fundamental or determinative errors 
which are apparent on the face of the record.'^® 

To be available, the objection must be a timely 
one,7® and it must usually be specific and point out 
the ground or grounds relied on in such a manner 
as to advise the court and opposing counsel thereof, 
so that the ruling may be made understaiuhngly and 
the objection obviated if possible.'''^ Only grounds 
of objection urged in the trial court will be con¬ 
sidered on api)cal; a party will not be permitted to 
change them or to add others.*^® A mere objection 
without a direct ruling or decision thereon by th(‘ 
trial court presents no question for appellate re¬ 
view, for, unless there is a ruling by the court, there 
can be no predicate for an assignment of error.*^® 

Where no such objection was raised in the trial 
court, a party will not be permitted on appeal to 
raise a question as to the propriety of the form of 
the action or the nature of the proceeding,®® or as 


R. Co., Pa.. 33 S.Ct. 274, 227 U.S. 
434, 57 L.Ed. 586. 

69. TT.S.—Weade v. Dichmann, 

Wright & Pugh, Va., 69 S.Ct. 1326. 
337 U.S. 801. 93 L.Ed, 1701—Hull v. 
Burr, Mass., 34 S.Ct. 892, 234 U.S. 
712, 58 L.Ed. 15r.7. 

70 . Vacts admitted or conceded 
Where a faot is admitted, con¬ 
ceded, or assumed without objec¬ 
tion in the trial court, it cannot be 
contested in the appellate court or 
objected to on ground that there 
was no evidence on the question, but 
the theory in the trial court will be 
adhered to. 

U.S.—Texas & P. R. Co. v. Abilene 
Cotton Oil Co., Tex., 27 S.Ct. 350, 
204 U.S. 426, 51 L.Ed, 553. 

71 . U.S.—New York, L. E. & W. R. 
Co. V. Estill, Mo., 13 S.Ct. 444, 147 
U.S. 691, 37 L.Ed. 292—Roberts v. 
Graham, Cal., 6 Wall. 578, 18 L.Ed. 
791. 

72 . U.S.—Denver Union Stock Yard 
Co. V. U. S., Colo,, 58 S.Ct. 990, 304 
U.S. 470, 82 L.Ed. 11G9. 

73 . U.S.—Southwestern Oil Co. v. 
Texas, Tcv., 30 S.Ct., 496, 217 IT.S, 
114, 64 L.Ed. 688. 

74 . U.S.—^Wood V. A, Wilbert's Sons 
Shingle & liUmber Co., La., 33 S. 
Ct. 12.5, 226 U.S. 384, 57 L.Ed. 264, 

3 C.J. p 742 note 3. 

75 . U.S.—Bennett v. Butterworth, 
Tex., 11 How. 669, 13 L.Ed. 859— 
Garland v. Davis, Di.st.Col., 4 How. 
131, 11 L.Ed. 907. 

78 . U.S,—American Tobacco Co. v. 
Werckmeister, N.Y., 28 S.Ct. 72, 
207 U.S. 284, 52 L.Ed. 208, 12 Ann. 
Cas. 695. 

Xa order to be timely, the objec¬ 
tion must be made during the trial, 
at the time of the action or ruling 


to which it is directed or at the 
earliest opportunity thereafter; a 
question cannot afterward be raised, 
for the purpose of appellate review, 
by an objection made on a motion 
or argument for a new trial or re¬ 
hearing. 

U.S —American Tobacco Co. v. 

Werckmeister, supra. 

Objection in motion for new trial 
Objection that jury panel from 
which jury was selected was improp¬ 
erly drawn was made too late where 
made for first time in motion for new 
trial. 

U.S —Francis v. Southern I’ac. Co., 
Utah, 68 S.Ct. 611, 333 U.S. 445, 92 
L.Ed, 798. 

77. U.S.—Tevis v. Ryan, Arlz., 34 S. 
Ct. 481, 233 U.S. 273, 58 L.Ed. 957. 

78. U.S.—Belk v. Meagher, Mont., 
104 U.S. 279, 26 L.Ed. 735—Hindo 
V. Longworth, Ohio, 11 Wheat. 199, 
6 L.Ed. 454. 

79. U.S.—KIttredge v. Race, La., 92 
U.S. 116, 23 L.Ed. 488. 

Objections as to the admission or ex. 
elusion of evidence 

U.S—U. S. V. Mc.Coy, Wash., 24 S. 
Ct. 528, 193 U.S. 593, 48 L.Ed. 805. 

80. TT.S.—Reavis v. Flanza, Philip¬ 
pine, 30 S.Ct. 1, 215 U.S. 16, 54 L. 
Ed. 72. 

3 C.J. p 750 note 59. 

Decree rendered on petition 

Rule applies to an objection that 
decrees were rendered only on pe¬ 
tition, when they should have been 
rendered on a supplemental bill, 
cross bill, or bill in that nature. 

U.S.—Coburn v. Cedar Valley Land & 
Cattle Co., Mo., 11 S.Ct. 268, 138 U. 
S. 196, 34 L.Ed. 876. 

Xjegal or equitable remedy 

(1) Generally, where an action is 
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brought and tried without objection 
as an equitable one, neither part.v 
can object on apT’eal that a court 
of equity had no jurisdiction because 
there was an adequate remedy at 
law, or object that the cause of 
action was of legal cfigriizance onl.v 
and should have been tried as a le¬ 
gal action and not as an equitable 
one. 

U.S.—Louisville & Nashville R. Co. 
V. F. W. Cook Brewing Co., Ind., .'>2 
S.Ct. 189, 223 U.S. 70, 56 L.Ed. .‘155. 
3 C.J. p 767 note 20. 

(2) However, if it is obvious that 
there is an adecuiate remedy at 
law, the Supreme Cf)Urt will act sua 
sponte to preserve the courts oF 
equity as a forum for extraordinary 
relief. 

U.S.—Petroleum Exploration v. Pub¬ 
lic Service Comml,ssion of Kentuc¬ 
ky, Ky., 58 S.Ct. 834, 304 U.S. 209, 
82 L.Ed. 1294. 

(3) If the cause is one not prop¬ 
erly cognizable by a court of equity 
under any circumstances, or it is 
not competent to grant the relief, the 
objection may bo raised at any time, 
as want of Jurisdiction of the sub¬ 
ject matter is alway.s fatal at any 
stage of the proceedings. 

U.S.—Allen v. Pullman’s Palace Car 
Co., Tenn., 11 S.Ct. 682, 139 U.S. 
658, 35 L.Ed. 303. 

3 C.J. p 758 note 23. 

Time of objection 

An objection to the form of rem¬ 
edy comes too late to be available 
in an appellate court when first 
made on a motion for a new trial 
after verdict. 

U.S.—American Tobacco Co. v. 

Werckmeister, N.T., 28 S.Ct. 72, 207 
U.S. 284, 52 L.Ed. 208, 12 Ann.Cas. 
695. 
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to jurisdiction of the person.®^ On the other hand, 
since consent of parties cannot give a court juris¬ 
diction over the subject matter of an action, the 
question of jurisdiction of the subject matter may, 
as a rule, be raised for the first time in the Supreme 
Court, or the court may, on its own motion, take 
notice of such want of jurisdiction.82 Where, how¬ 
ever, a eourt has general jurisdiction of a class of 
cases, an objection that, because of irregularities or 
other sjjccial circumstances, it had no jurisdiction 
of a paiticular case belonging to that class, or that 
it h;id no jurisdiction to render the particular judg¬ 
ment, must generally have been made in the court 

below. 83 

An objection cannot be raised for the first time 
in the Supreme Court as to the capacity or right of 
plaintiff to suc,84 the misjoinder of parties, either 
plaintiff or defendant,8^ the misnomer of a party to 
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a cause,®® or the want of merely proper or formal 
parties, or other formal defects as to the parties;®*^ 
but objection may be first made in the Supreme 
Court if the defect in parties is not merely formal, 
but amounts to the complete want of a party who is 
so necessary that a final judgment or decree cannot 
be rendered without affecting his or her interests.®® 
The rule that objections must be raised in the court 
below to be preserved for review also applies to 
objections based on defects in process or notice,®^ 
objections to motions or the hearing or rulings 
thereon,®® and objections to provisional remedy pro- 
ceedings.®! 

A party is generally precluded from objecting for 
the first time in the Supreme Court with respect to 
matters of pleading,®^ as in the case of objections 
to the absence of pleadings,®® to the form®^ or suf- 


fil. U.S.—Bradstreet v. Thomas, N. 
Y., 12 Pet. 59, 9 L.Ed. 999. 

82 . U.S —Twist V. Prairie Oil & Gas 
Co.. Okl.. 47 S.Ct. 755, 274 U.S. 684. 
71 L Kd. 1297, 

« C.J. p 752 note 86. 

Want of Jurisdiction apparent on 
the face of the record will be taken 
notice of by the appellate court, 
whether or not set up and relied on 
a.s a defense in the court below. 

U.S.—^U. S. V. Corrlck, Ill., 56 S.Ct. 
829. 298 U.S. 435, 80 L.Ed. 1263, re¬ 
hearing denied 56 S.Ct. 951, 298 U.S. 
692, 80 L.Ed. 1409“-l"ercz v. Fer¬ 
nandez. Puerto Rico, 26 S.Ct. 661, 
202 U.S. 80. 50 L.Ed. 942. 

25 C.J. p 782 note 30, 

Jurisdictional amount 

It must clearly appear that the 
nece.ssary amount is not involved 
before the appellate court will take 
cognizance of an objection on that 
ground which was not raised below; 
failure of the record to show that 
the Jurisdictional amount is in con¬ 
troversy may be di.sregardcd if R 
appears probable that the defect 
could be remedied by amendment. 

US—Gile.s V. Harris, Ala., 23 S.Ct. 
639, 189 U.S. 475, 47 L.Ed. 909. 

Averments wiU be liberally con¬ 
strued for the purpose of sustaining 
the Jurisdiction where objection is 
made for the first time on appeal. 
U.S.—Gordon v. Third Nat. Bank of 
Chattanooga. Ala., 12 S.Ct. 657, 144 
U.S. 97, 36 L.Ed. 360. 

83 . U.S.— Giles v. Harris, Ala., 23 
S.Ct. 639, 189 U.S. 475, 47 L.Ed. 909. 

84 U S.*— McCandless v. Furlaud, N. 
Y., 55 S.Ct. 42, 293 U.S. 67, 79 L. 
Ed. 202, rehearing denied 55 S.Ct. 
211, 293 U.S. 632, 79 L.Ed. 717. 


Buie applied to particular objections 

(1) That plaintiff Is an alien. 

XT s—O’Ueilly v. Campbell, Utah, 6 S. 

Ct. 421, 116 U.S. 418, 29 L.Ed. C69. 

(2) That suit is brought by wrong 
per.son or official. 

U.S.—Fortier v. New Orleans Nat. 
Bank, La., 5 S.Ct. 234, 112 U.S. 439. 
28 L.Ed. 764. 

85. U.S.—Herndon v. Chicago, R. I. 

6 P. R. Co., Mo., 30 S.Ct. 633, 218 

U. S. 135, 54 L.Ed. 970. 

3 C.J. p 767 note 94. 

86. U.S.—Breedlove v. Nicolet, La., 

7 Pet, 413, 8 L.Ed. 731. 

87. U.S.—Lenman v. Jones, App.D. 
C., 32 S.Ct. 18, 222 U.S. 51, 56 L. 
Ed. 89. 

Conflict with issues 

A suggestion as to want of par¬ 
ties below, made after final Judg¬ 
ment, is not available on appeal 
when that suggestion conflicts with 
the issues as made up and on which 
the case Is tried, and which, if the 
suggestion is correct, will involve 
reversing the Judgment at the re¬ 
quest of appellant because of de- j 
ceit practiced by him on the court 
below. 

U.S.—Southern Pine Lumber Co. v. 
Ward. Okl., 28 S.Ct. 239, 208 U.S. 
126, 52 L.Ed. 420. 

88. U.S.—Hooey v. Wilson. Dist.Col., 
9 Wall. 601, 19 L.Ed. 762—Coiron 

V. Millaudon, La., 19 How. 113, 15 
L.Ed. 575. 

89. U.S.—McDonogh v. Millaudon, 
La., 3 How. 693, 11 L.Ed. 787. 

90. U.S.—Weeker v. National Enam¬ 
eling & Stamping Co., Mo., 27 S.Ct. 
184, 204 U.S. 176, 61 L.Ed. 430, 9 
Ann.Cas, 767. 

Befusal of coatiauauoe 

On appeal, a party may not ob¬ 
ject to a refusal of a continuance 
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on grounds not brought to the at¬ 
tention of the court below. 

U.S.—J. S. Keator Lumber Co. v. 
Thompson, Ill., 12 S.Ct. 669, 144 U. 
S. 434, 36 L.Ed. 496. 

91 . Validity of appointmeut of re- 
ceiver 

U.S.—Hollins v. Brierffeld Coal & 
Iron Co., Ala., 14 S.Ct. 127, 160 TT.S. 
371, 37 L.Ed. 1113. 

92. U.S.—George A. Puller Co. v. 
McCloskey, App.D.C., 83 S.Ct. 471, 
228 U.S. 194, 67 L.Ed. 796. 

Buiflcieucy of objection 

No matter how made, the objec¬ 
tion must point out the particular 
defects or grounds relied on, so as 
to bring the same to the attention 
the lower court and opposing coun¬ 
sel, and none other will be consid¬ 
ered by the appellate court. 

U.S.—George A. Fuller Co. v. Mc- 
Oloskey, supra. 

93. U.S.—Argentine Min. Co. v. 
Terrible Min. Co., Colo., 7 S.Ct. 
1366, 122 U.S. 478, 30 L.Ed. 1140. 

Particular objections 

(1) That a counterclaim or set-off 
was not pleaded or filed. 

U.S.—Huse v. U. S., Ct.Cl., 32 S.Ct. 
119, 66 L.Ed. 285, 222 U.S. 496. 

(2) Absence of replication or re¬ 
ply to a plea or answer setting up 
new matter or a set-off or counter¬ 
claim. 

U.S.—Troxell v. Delaware, L. & W. R. 
Co., Pa., 33 S.Ct. 274, 227 U.S. 434, 
67 L.Ed. 686. 

3 C.J. P 776 note 9. 

94. U.S.—Campbell v. U. S., Colo., 
32 S.Ct. 398, 224 U.S. 99, 66 L.Ed. 
684. 

3 C.J. p 778 note 28. 

Particular pleadings 
(1) Bill or complaint. 

U.S.—Friedenstein v, U. S., N.Y., 8 



86 C.J.S, 


§ 201(4) FEDERAL COURTS 

ficiency^S of pleadings, to the allowance or refusal 
of amendments thereto,®® and to variance between 
the pleadings and the proof but, if there is a 
complete failure to state a cause of action, the de¬ 
fect is regarded as a fundamental one which may be 
raised for the first time in the appellate court.®® 


So, also, the Supreme Court will not consider ob¬ 
jections made for the first time on appeal, as to ref¬ 
erence of the cause or questions,®® the drawing, 
summoning, or impaneling of the jurors,^ the time 
or order of the trial or hearing,® the mode or con¬ 
duct of the trial or hearing,® evidence, generally,^ 
witnesses,® arguments and conduct of counsel,® or 


S.Ct. 838. 126 U.S. 224. 81 L..Ed. 
736—The Vaughan and Telegraph, 
14 Wall. 258, 20 L.Ed. 807. 

(2) Plea, answer, or subsequent 
pleading. 

U.S.—Campbell v. U. S., Colo., 32 S. 

Ct. 398, 224 U.S. 99, 66 UEd. 684. 
Particular defects 

(1) That a pleading was not filed 
in time, or that it was not formaiiy 
or properly filed. 

U.S.—Clements v. Moore, Tex., 6 
Wall. 299, 18 L.Ed. 786. 

(2) That a certain defense should 
have been set up by plea or answer 
and not raised by demurrer. 

U.S.—U. S. V. Freel, N.Y., 22 S.Ct. 
875, 186 U.S. 309, 46 L.Ed. 1177. 

(3) That there is a departure. 

U.S.—Ankeny v. Clark, Wash., 13 S. 

Ct. 617, 148 U.S. 346, 37 L.Ed. 475. 

95. U.S.—Grosjean v. American 
Press Co., La., 56 S.Ct. 444, 297 
U.S. 233, 80 L.Ed. 660—^Johnson v. 
Lankdord, Okl., 38 S.Ct. 203, 24.'}! 

U. S. 541, 62 L.Ed. 460—Campbell 

V. U. S., Colo., 32 S.Ct. 398, 224 U.S. 
99, 66 L.Ed. 684—Perego v. Dodge, 
Utah. 16 S.Ct. 971, 163 U.S. 160, 41 
L.Ed. 113. 

3 C.J. p 779 note 37. 

Pleading bad on demurrer 

It cannot be objected for the first 
time on appeal that the cause of ac¬ 
tion is defectively stated, even 
though the defect is such that the 
pleading would have been bad on the 
demurrer or motion in the lower 
court. 

U.S.—Grant Bros. Constr. Co. v. U. 
S., Ariz., 34 S.Ct. 462, 232 U.S. 647, 
68 L.Ed. 776. 

3 C.J. p 781 note 40. 

96. U.S.—Clements v. Moore, Tex., 

6 Wall. 299, 18 L.Ed. 786. 

97. U.S.—Iloberts v. Graham, Cal., 

6 Wall. 578, 18 L.Ed. 791. 

Text role has no application where 
the objection could not have been 
obviated in the court below. 

U.S.—Roberts v. Graham, supra. 
Bnfllcienoy of objection 

If evidence objected to on the 
ground of variance has been admit¬ 
ted provisionally subject to motion 
to strike when all the evidence is 
in, it is necessary to renew the ob¬ 
jection by subsequent motion in or¬ 
der to permit its consideration on 
appeal. 

U.S.—McCandless v. Purlaud, N.Y., 66 
S.Ct. 41, 296 U.S. 140, 80 L.Ed. 121, 


rehearing denied 66 S.Ct. 304, 296 
U.S. 664. 80 L.Ed. 473. 

9& U.S.—Teal v. Walker, Or., 4 S. 

Ct. 420, 111 U.S. 242, 28 L.Ed. 416. 

3 C.J. p 786 note 76. 

99. U.S.—Newcomb v. Wood, Ohio, 
97 U.S. 681, 24 L.Ed. 1085. 

1. U.S.—Queen v. Hepburn, Dist. 
Col., 7 Cranch 290, 3 L.Ed. 848. 

2. U.S.—J. S. Keator Lumber Co. v. 
Thompson, Ill., 12 S.Ct. 669, 144 U. 
S. 434, 36 L.Ed. 495—Dundee Mortg. 
& Inv. Co. V. Hughes, Or., 8 S.Ct. 
377, 124 U.S. 157, 3l L.Ed. 367. 

3. U.S.—Dundee Mortg. & Inv. Co. v. 
Hughes, supra. 

Improper conduct or remarks of trial 
Judge 

Ti'.S.—Backus v. Port St. Union De¬ 
pot Co., Mich., 18 S.Ct. 446, 169 U.S. 
557, 42 L.Ed. 863. 

4. U.S.—J. S. Keator Lumber Co. v. 
Thompson, Ill., 12 S.Ct. 669, 344 
U.S. 434, 36 L.Ed. 496. 

Buie applied to admission or oxolu- 
sion of evidence 

(1) Generally. 

U.S.—Shields v. Hanbury, Ill., 9 S.Ct. 

176, 128 U.S. 584. 32 L.Ed. 665. 

3 C.J. p 808, note 91, p 825 note 63. 

(2) Expert or opinion evidence. 
U.S.—Herencia v. Guzman, Puerto 

Hlco, 31 S.Ct. 135, 219 U.S. 44, 65 
L.Ed. 81. 

(3) Documents, exhibits, and rec¬ 
ords generally. 

U.S.—Meeker v. Lehigh Valley R. Co., 
Pa., 36 S.Ct. 328, 236 U.S. 412, 69 
L.Ed. 644. 

3 C.J. p 812 note 97. 

(4) Deeds and records thereof. 
U.S.—Springer v. U. S., Ill., 102 U.S. 

686, 26 L.Ed. 253. 

(6) Secondary evidence generally. 
U.S.—Beebe v. U. S., Ala., 16 S.Ct. 
532, 161 U.S. 104, 40 L.Ed. 630— 
Ex parte Spies, Ill., 8 S.Ct. 21, 123 
U.S. 131, 31 L.Ed. 80. 

(6) Depositions. 

U.S.—Ray v. Smith, Ala., 17 Wall. 
411, 21 L.Ed. 666—Brown v. Tark- 
ington, Ind., 8 Wall. 377, 18 L.Ed. 
255. 

Sufficiency of objection 

(1) Objection to admission of evi¬ 
dence must, in order to present any 
question for consideration by Su¬ 
preme Court, specifically state the 
grounds or reasons which render the 
evidence inadmissible; no grounds 
or reasons will be considered other 
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•than those that have been specified or 
urged in the trial court. 

U.S.—Tevis v. Ryan, Ariz., 34 S.Ct. 

481, 233 U.S. 273, 68 L.Ed. 957. 

3 C.J. p 811 note 93, p 819 note 26, p 
835 note 24. 

(2) Although seasonable objection 
is made to a question, objection must 
be renewed by moving to strike the 
answer where It is not responsive to 
question asked. 

U.S.—Gould V. Day, Mich., 94 U.S. 

406, 24 L.Ed. 232. 

Bnle applied to other matters 

(1) Improper restriction on use of 
evidence. 

U.S.—Cunningham v. Springer, N.M , 
27 S.Ct. 301, 204 U.S. 647, 61 L.Ed. 
662, 9 Ann.Cas. 897. 

(2) Mode and order of receiving 
evidence. 

U.S.—Shields v. Hanbury, Ill.. 9 S.Ct. 
176, 128 U.S. 684, 32 L.Ed. 665. 

Text rule does not apply where de¬ 
fect is of such character that it.s ill 
effects could under no circumstances 
have been obviated in the court be¬ 
low. 

U.S.—Houghton v. Jones, Cal., 1 Wall. 
702, 17 L.Ed. 603—U. S. v. Augui- 
sola. Cal., 1 Wall. 362. 17 L.Ed. 6l3. 
6. U.S.—Camden v. Dorcinus, Mo., 3 
How. 516, 11 L.Ed. 705. 

Particular matters 

(1) Competency of witne.s.s. 

U.S.—The Palmyra, S.C., 12 Wheat. 1, 
6 L.Ed. 531. 

(2) Examination of witness. 

U.S.—Burley v. German-Anierican 
Bank, N.Y., 4 S.Ct. 341, 111 U.S. 
216, 28 L.Ed. 406—Schuchardt v. 
Allens, N.Y., 1 Wall. 359, 17 L.Ed. 
642. 

Bo other grounds or reasons than 
those stated will be considered by the 
Supreme Court. 

U.S.—Camden v. Doremus, Mo.» 9 
How. 615, 11 L.Ed. 706. 

6. U.S.—Crumpton v. U. S., Ark., 11 

S.Ct. 365, 138 U.S. 361, 34 L.Ed. 958. 
Bulfiolency of objection 

(1) Objection must be made at the 
time of the improper argument, re¬ 
mark, or other misconduct, and it 
must be coupled with, or followed by, 
a request for an instruction or ad¬ 
monition to the jury. 

U.S.—Crumpton v. U. S., supra. 

(2) Where proper objection is 
made and exception saved to improp¬ 
er argument, it is not necessary that 
the objection and exception be re- 
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the sufficiency of evidence.'^ 

Also, if sufficient objection is not made in the 
trial court, the Supreme Court will not consider 
alleged errors or improprieties as to the submission 
of issues or questions of fact to the jury,^ instruc¬ 
tions,the form or sufficiency of the verdict,trial, 
decision, and findings by the coiirt,^^ the amount of 
recovery and extent of relief ,^2 and the judgment, 
order, or decree,^3 unless the errors therein are 
fundamaital, or apparent of rccord.^^ The same 
rule as to necessity of raising proper objection in 
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the trial court holds true of alleged errors a$ to 
the execution and enforcement of judgment,^^ 
On appeal to the Supreme Court from the judgment 
of a circuit court, objection cannot be taken for 
the first time to the proceedings to perfect the ap¬ 
peal to the circuit court or to the proceedings there¬ 
in, but such objections, to be considered, must have 
been first taken in the circuit court.^^ 

c. Exceptions 

Generally, except where the alleged error appeara In 
the record proper, rulings or decisions which affect sub< 


peated on repetition of the improper | 
argument. 

U.S.—Waldron v. Waldron, Ill., 15 S. 

Ct. 38n. 156 U.S. 361, 39 L.Ed. 453. 

7. U.S—Cucullu v. Emmerllng, La., 
22 How. 83, 16 L.Ed. 300. 

3 C.J. p 836 note 29. 

Ohjectioa mast specify groiindB 
therefor, and the particular point on 
which evidence is wanting; a gen¬ 
eral objection will not suffice to pre¬ 
serve the point for review. 

U.S.—Grand Trunk R. Co. v. Ives, 
Mich., 12 S.Ct. 679, 144 U.S. 408. 36 
L.Ed. 485. 

a U.S.—Commlsaioners of Road Im¬ 
provement Dist. No. 2 of Lafayette 
County, Ark. v. St. Louis South¬ 
western Ry. Co., Ark., 42 S.Ct. 250, 
257 U.S. 547, 6C L.Ed. 364—-Louis¬ 
ville & N. R. Co. V. Parker, Ky., 37 
S.Ct. 4, 242 U.S. 13, 61 L.Ed. 119. 

9. U.S —First Unitarian Soc. v. 
Faulkner, Ill., 91 U.S. 415, 23 L.Ed. 
283—Doe v. Watson, Pa., 8 IIow. 
263, 12 L.Ed. 1072. 

Defects in instructions given 

(1) Generally. 

U.S.—Graham v. U. S.. Md., 34 S.Ct. 
118. 231 U.S. 474, 68 L.Ed. 319— 
Gil)bs V. Consolidated Gas Co., Md., 
9 S.Ct. 553, 130 U.S. 396, 32 L.Ed. 
979. 

(2) Usually the objection must 
spef’incally and definitely point out 
the particular ground or grounds on 
which it is based. 

U.S.—Jacobs V. Southern Ry. Co., Va., 
36 S.Ct. 588, 241 U.S. 229, 60 L.Ed. 
970. 

(3) No ground or grounds other 
than those specified will be consid¬ 
ered by the Supreme Court, 

U.S—First Unitarian Soc. v. Faulk¬ 
ner, Ill., 91 U.S. 416, 23 L.Ed. 283. 

(4) Objection must be made be¬ 
fore the retirement of the Jury. 

U.S.—U. S. V. Carey, La., 3 S.Ct, 424, 
110 U.S. 61, 28 L.Ed. 67—Hunnicutt 
V. Peyton, Tex., 102 U.S. 333, 26 L. 
Ed. 118. 

Tailnre to instruct 

(1) If instructions given are cor¬ 
rect as far as they go, partial fail¬ 
ure to instruct on all points in case 
will not be reviewed unless there has 


been a request for further or more 
.spfcific instructions. 

U.S.—Socony-Vacuum Oil Co. v. 
Smith. N.Y., 59 S.Ct. 262, 305 U.S. 
424, 83 L.Ed. 266—Atlantic Const 
Line R. Co. v. Ford, S C., 53 S.Ct. 
2-19, 287 U.S. 502, 77 L.Ed. 457— 
Kansas City Southern Ry. Co. v. 
Ellzey, La., 48 S.Ct. 80, 276 U.S. 236, 
72 L.Ed. 259—I’ennsylvanla R. Co. 
v. Minds. Pa., 39 S.Ct. 531, 250 U.S. 
368, 63 L.Ed. 1039—St. Louis & S. 
F. R. Co. V. Brown, Okl., 36 S.Ct. 
602, 241 U.S. 223, 60 L.Ed. 966— 
Southern Ry. Co. v. Gadd, Tenn., 34 
S.Ct. 696, 233 U.S. 672, 68 L.Ed. 
1099. 

3 C.J. p 850 note 24, p 854 note 33, p 
857 note 49. 

(2) A material misdirection In the 
charge of the court will be reviewed 
on proper and timely objection alone, 
without any request having been 
made for a correct instruction. 

U.S,—St. Paul Fire & Marine Ins. Co. 
V. Bachman. W.Va„ 52 S.Ct. 270, 
285 U.S, 112, 76 L.Ed. 648. 

(3) Ordinarily the request should 
specifically refer to the point sought 
to be made in order to render its re¬ 
fusal available on appeal, and only 
the point made by the request will 
be considered. 

U.S.—Gulf, C. & S. F. Ry. Co. v. Mo.s- 
er, Tex., 48 S.Ct. 49, 275 U.S. 133. 
72 L.Ed. 200, set aside to conform 
to mandate, Civ.App., 4 S.W.2d 
1118. 

(4) A defective request may some¬ 
times be sufficient to call the court's 
attention to a complete failure to in¬ 
struct on a particular i.ssue. 

U.S.—St. Paul Fire & Marine Ins. Co. 
V. Bachman, supra. 

XBodlllcatioa of requested lastmction 

U.S.—Seaboard Air Line Ry. Co. v. 
Watson, Fla., 53 S.Ct. 32, 287 U.S. 
86, 77 L.Ed, 180, 86 A.L.R. 174. 

Speolfio objeotlous required 

Objections to a charge must be suf- 
flclently specific to bring into focus 
the precise nature of the alleged er¬ 
ror. 

U.S.—Palmer v. Hoffman, N.Y., 63 S 
Ct. 477, 318 U.S. 109, 87 L.Ed. 645 
1 144 A.L.R. 719, rehearing denied G. 
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S.Ct. 757, 318 U.S. 800, 87 L.Ed. 
1163, 

10. U.S.—National Security Bank v. 
Butler, Mass., 9 S.Ct. 281, 129 U.S. 
223, 32 L.Ed. 682. 

3 C.J. p 865 note 60. 

11. U.S.—New Orleans, etc., R. Co. 
V. Lindsay, La., 4 Wall. 650, 13 L. 
Ed. 328. 

Particular defects 

(1) Findings Inconsistent with the 
pleadings or not within the Issues. 
U.S.—New Orleans, etc., R. Co. v. 

Lindsay, supra. 

(2) That the facts are found Infer- 
entially instead of directly. 

[J.S.—Mason Lumber Co. v. Buchtel, 
Mich., 101 U.S. 633, 25 L.Ed. 1072. 

(3) Objections to hearing, find¬ 
ings, and report of referee, master, 
commissioner, or auditor. 

U.S.—Topliff v. Topliff, Ohio, 12 S.Ct. 

825, 145 U.S. 156, 30 L.Ed. 658. 

3 C.J. p 872 notes 18, 21. 

Questious of law 

On the trial to the court of an ac¬ 
tion at law, where the evidence Is 
not contradictory, the proper mode of 
raising a question of law for review 
by the appellate court is for each 
party to submit to the trial court a 
(Ic'claratlon in his favor on such 
question. 

U.S.—Martinton v. Fairbanks, III., 5 
S.Ct. 321, 112 U.S. 670, 28 L.Ed. 862. 
3 C.J. p 871 note 12. 

12. U.S.—Prudence Co. v. Fidelity & 
Deposit Co. of Maryland, N.Y., 56 
S.Ct. 387, 297 U.S. 198, 80 L.Ed. 
681, motion denied 66 S.Ct. 679, 
amended on other grounds 56 S.Ct. 
936, 298 U.S. 642, 80 L.Ed. 1374. 

3 C.J. p 880 note 18. 

13. U.S.—^Adams v. Mills, Ill., 62 S. 
Ct. 689, 286 U.S. 397, 76 L.Ed. 1184. 

14. U.S.—^Ward v. Joslln, N.H., 22 S. 
Ct. 807, 186 U.S. 142, 46 L.Ed. 1093. 

3 C.J. p 879 note 10. 

15. U.S.—Planters’ Bank v. Union 
Bank, La., 16 Wall. 483, 21 L.Ed. 
473. 

16. U.S.—Bryar v. Campbell, Pa., 20 
S.Ct. 794, 177 U.S. 649, 44 L.Ed. 
926—Semmes v. U. S., La., 91 U.S. 
21, 23 L.Ed. 193. 



§ 201(4) FEDERAL COURTS 

•tantlal rlflhta and on which error it predicated will not 
be revised in the Supreme Court unless an appropriate 
exception was reserved; but formal exceptions are no 
longer required in the district courts. 

It is a general rule of law that rulings or decisions 
which affect substantial rights, and on which error 
is predicated, will not be revised in the Supreme 
Court unless an appropriate exception to the alleged 
error was reserved but, where the alleged error 
complained of appears in the record proper, the 
Supreme Court may notice it and reverse the judg¬ 
ment of the court below, although no exception 
W'as taken.18 Under the Federal Rules of Civil 
Procedure, Rule 46, 28 U.S.C.A., formal exceptions 
to the rulings or orders of the district courts arc 
no longer necessary, and it is sufficient that a party 
make known to the court the action which he desires 
the court to take or his objection to the action of 
the court and his grounds therefor. 

Exceptions, when necessary, must be definite and 
specific to be sufficient on appeal; and an exception 
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to one ruling or decision, or to one specific error 
therein, will i)resent no question as to anothcr.l^ 
Ordinarily, the proper time to take exception is at 
the time the ruling or decision complained of is 
made.20 Where, on a trial, a party takes a step or 
adopts a course directl}^ inconsistent with an excep¬ 
tion previously taken by him to some ruling of the 
trial court, he will be deemed to have waived such 
exception and cannot take advantage of it on ap- 
pcal.-i 

Where cxcei)tions are necessary, the failure to 
follow such procedure may preclude the Supreme 
Court from reviewing rulings made with respect to 
pleadings or the filing thereof,except where the 
error complained of is apparent on the record on 
appeal.23 So, also, the failure to take a proper ex¬ 
ception ordinarily precludes review of rulings and 
orders made before the trial or hearing,^^ or rulings 
or matters arising during the trial or hearing,-^ 
such as with respect to conduct or remarks of tlic 
presiding judge-® or counsel,and also with re- 


17. U.S.—Gonzales v. Bulst, Puerto 
Rico, 32 act. 463, 224 U.S. 126, 66 
L.Bd. 693. 

3 C.J. p 895 note 52. 

Bnle also applies to equitable issues 

U.S.—McLaughlin v. Potomac Bank, 
D.C., 7 How. 220, 12 L.Ed. 675— 
Brockett v. Brockett, D.C., 3 How. 
691, 11 L.Ed. 786. 

Exceptions to ruling's in written opin¬ 
ion 

For purpose of review, exceptions, 
following order of judgment, to al¬ 
leged rulings in written opinion of 
trial Judge, are not exceptions to rul¬ 
ings in course of trial. 

U.S.—Arthur C. Harvey Co. v. Mal- 
ley, Mass., 63 S.Ct. 426, 288 U.S. 
415, 77 L.Ed. 866. 

18 . U.S.—U. S. V. La Franca, La., 51 
S.Ct. 278, 282 U.S. 568, 76 L.Ed. 651 
—Macker v. Thomas, Ky., 7 Wheat. 
630, 6 L.Ed. 516. 

Want of Jurisdiction 

No exception may be necessary to 
enable party to raise the objection 
that the trial court was without ju¬ 
risdiction, where its want of Jurisdic¬ 
tion is apparent on the record. 

U.S.—Perez v. Fernandez, Puerto 
Rico, 26 S.Ct. 661, 202 U.S. 80, 50 
L.Ed. 942. 

19. U.S.—Choctaw, O. & G. R. Co. v. 
McDade, Tenn., 24 S.Ct. 24, 191 U. 
S. 64, 48 L.Ed. 96. 

3 C.J. p 900 note 96. 

Individual exceptions 
If there are several rulings which 
are deemed erroneous and which it Ih 
desired to have reviewed, an excep¬ 
tion must be properly served to each 
ruling, and not taken in gross or t(< 
all the rulings Jointly. 


U.S.—McCabe & Steen Constr. Co. v. 
Wilson. Okl., 28 S.Ct. 658, 209 U.S. 
275, 62 L.Ed. 788. 

3 C.J. p 902 note 6. 

20 . U.S.—U. S. v. Carey, La., 3 S.Ct. 
424, 110 U.S. 51, 28 L.Ed. 67. 

3 C.J. p 952 note 24. 

Exceptions relating to evidence 
Exceptions to rulings on evidence, 
such as on its admission or rejec¬ 
tion, mu.st a.s a general rule be made 
at the time of .such rulings. 

U.S.—U. S. v. Carey, La., 3 S.Ct. 421. 

no U.S, 61, 28 L.Ed. 67. 
Znstmetious 

It will usually be unavailing to ex¬ 
cept to the charge for the first time 
after verdict. 

U.S.—Thiede v. People of Territory 
of Utah, Utah, 16 S.Ct. 62. 169 U.S. 
510, 40 L.Ed. 237—Michigan In.s. 
Bank V. Kldred, Wis., 3 2 S.Ct. 450, 
143 U.S. 293, 36 L.Ed. 162. 

21. U.S.—Kittredge v. Race, La., 92 
U.S. 116, 23 L.Ed. 488. 

Making of a motion for a new trial 
does not constitute a waiver of ex¬ 
ceptions which have been previously 
noted. 

U.S.—U, S. V. Dashiel, Tex., 4 Wall. 
182, 18 L.Ed. 319. 

22. U.S.—National Security Bank v. 
Butler, Mass., 9 S.Ct 281, 129 U.S. 
223, 32 L.Ed. 682. 

Particular matters 

(1) Rulings on objections with re- 
.spect to an answer, plea, replication, 
ir reply. 

U.S.—Gonzales v. Bulst, Puerto Rico, 
32 S.Ct 463, 224 U.S. 126, 66 L.Ed. 
693. 

(2) Ruling on a demurrer or ex- 
•eptlon to a pleading. 
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U.S.—German Alliance Ins, Co. v. 
Hale, Ala., 3l S.Ct 246, 219 U S. 
307, 65 L.Ed. 229. 

3 C.J. p 903 note 16. 

23 . U.S.—Board of Com’rs of City 
and County of Denver v. Home 
Savings Bank, Colo., 35 S.Ct. 265, 
236 U.S. lot 69 L.Ed. 486. 

Snowden v. Ft. Lyon Canal Co., 
Colo., 238 F. 495. 161 C.C.A. 4 31. 
Whether pleadings snpport Judgment 
Whether the pleadings support and 
warrant the judgment is question 
which arises on the record proper, 
and may be reviewed without any ex¬ 
ception. 

U.S.—Vicksburg & M. R. R. Co. v. 
O'Brien, Miss., 7 S.Ct 118, 119 U.S. 
99, 30 L.Ed. 299. 

24 . U.S.—Flelachmann Const. Co. v. 
IT. S., to Use of Forsberg, Va., 4 6 
S.Ct 284, 270 U.S. 349, 70 L.Ed. 
C24. 

25 . U.S.—Flolschmann Const Co. v. 
IT. S., to Use of Forsberg, supra— 
Martini on v. Fairbanks, Ill., 6 S. 
Ct 321, 112 U.S. G70, 28 L.Ed. 862. 

26 . U.S.—Drumm-FIato Commission. 
Co. v. Edmisson, Okl., 28 S.Ct 367, 
208 U.S. 534, 62 L.Ed. 606. 

27. U.S.—Crumpton v. U. S., Ark., 11 
S.Ct 355, 138 U.S. 361, 34 L.Ed. 968. 
Failure to particularize an excep- 

tion to prejudicial argument by coun¬ 
sel will not, however, preclude Su¬ 
preme Court from considering alleged 
error In permitting such argument 
where the error in question should 
be considered on appeal, in view of 
public interest 

i.S.—New York Cent, R. Co. v. John¬ 
son, Mo., 49 S.Ct 300, 279 U.S. 310, 
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spcct to matters relating to evidence,28 witnesses,29 
dismissal or nonsuit,20 instructions,^! failure or re¬ 
fusal to instruct,22 verdict or findings of the jury,23 
or decision or findings by the court without a 

jury.34 

Also, jiroper exception in the trial court is ordi¬ 
narily necessary to obtain review in the Supreme 
Court of alleged errors with respect to the judgment 
or decree,35 the sufficiency of the evidence to support 
the verdict or findings,2C and the report or decision 
of a referee, master, commissioner, or like officer.27 


§ 201(5). -Parties 

Generally, all parties whose Interests will be directly 
affected if the determination is sustained, reversed, or 
modified on review may, and usually must, be made par¬ 
ties; but nonjoinder only precludes adjudication of the 
interests of the absent parties, although the appeal may 
be dismissed where a defect as to parties is Jurisdictional 
or where there is a misjoinder. 

The general rule is that all parties to the record 
who appear to have any rights or interests that may 
be directly affected by a judgment on appeal must 
be made parties to the application for review by 
proper description therein, or raivst be given notice 
thereof, and an opportunity of being heard and de¬ 
fending their rights ;28 but parties who have suf- 


73 l^.Kd. 706, opinion amended 49 
S.Ct. 417. 

28. TJ S —Grand Trunk R. Co. v. 
lv(‘s. Mich., 12 S.Ct. 679. 144 U.S. 
40S, 36 L.Ed. 486. 

Ruliufirs as to admission or exclusion 

(1) A mere objection to the evi¬ 
dence or ruling, not followed by an 
exception, is insufficient to preserve 
the question for review. 

U.S.—Labor v. Cooper, Ill., 7 Wall. 
665, 19 L.Ed. 151—Poole V. Pleeger, 
Tonn., 11 Pet. 185, 9 L.Ed. 680— 
Scott V. Lloyd, DlstCol., 9 Pet. 418, 
9 L.Ed. 178. 

3 C.J. p 913 note 97. 

(2) Exceptions must be sufficiently 
•specillc to Identify the evidence and 
ruling thereon and to point out the 
particular error relied on, and must 
aiot be taken in bulk, where some of 
the evidence was properly admitted 
•or rejected, 

U.S.—Choctaw, O. & G. R. Co. v. Mc- 
J)ade. Tenn., 24 S.Ct. 24, 191 U.S. 
61, 48 L.Ed. 96. 

(3) Where exceptions are properly 
saved to erroneous rulings on evi¬ 
dence. such rulings may be reviewed 
without afterward excepting to the 
instruction on the question. 

U.S.—Boyd V. U. S., Ark., 12 S.Ct. 292, 
142 U.S. 450, 35 L.Ed. 1077. 

29. Competency 

U.S.—Downey v. Hicks, Miss., 14 
How. 240. 14 L.Ed. 404. 
Xxamination 

U.S.—Scott V. Lloyd, Dlst.Col., 9 Pet. 
418, 9 L.Ed. 178. 

30 . U.S.—Garrard v. Reynolds* Les¬ 
see, Ky., 4 How. 123, 11 L.Ed. 903. 

31 . U.S.—Stewart v. Wyoming Cat¬ 
tle Ranch Co., Neb., 9 S.Ct. 101, 128 
U.S. 383, 32 L.Ed. 439. 

3 C.J. p 919 note 34. 

.Speciflcneee 

(1) Exceptions to Instructions giv- 
must be specific rather than gen¬ 
eral or in gross and must point out 
the particular matter complained of 
as error. 


U.S.—Guerini Stone Co. v. P. J. Car¬ 
lin Const. Co., Puerto Rico, 39 S.Ct. 
102, 248 U.S. 334, 63 L.Ed. 275. 

3 C.J. p 922 note 40, p 925 note 47, p 
926 note 63. 

(2) Where a party might have ob¬ 
tained the correct charge by specifl- 
caliy calling the attention of the trial 
court to the error, and where part of 
the charge was correct, he may not 
through a general exception obtain a 
new trial. 

U.S.—Palmer v. Hoffman, N.Y., 63 S. 
Ct. 477, 318 U.S. 109, 87 L.Ed. 645, 
144 A.L.R. 719, rehearing denied 63 
S.Ct. 757, 318 U.S. 800, 87 L.Ed. 
1163. 

32. U.S.—^McCabe & Steen Constr. 
Co. v. Wilson, Okl., 28 S.Ct. 658, 209 
U.S. 275, 52 L.Ed. 788. 

3 C.J. p 927 note 55. 

Sxoeptious must be speolflo and 
point out the error complained of. 

U.S.—McCabe & Steen Constr. Co. v. 
Wilson, Okl., 28 S.Ct. 558, 209 U.S. 
275, 62 L.Ed. 788. 

3 C.J. p 927 note 65 [b] (1), p 929 
note 58, 

33. U.S.—Roach v. Hulings, Dist. 
Col., 16 Pet. 319, 10 L.Ed. 979. 

34. U.S.—Vicksburg, S. & P. Ry. Co. 
v. Anderson-Tully Co., Miss., 41 S. 
Ct. 624, 266 U.S. 408, 65 L.Ed. 1020 
—Kirk v. U. S., Ct.Cl., 16 S.Ct. 911, 
163 U.S. 49, 41 L.Ed. 66—Morris v. 
Shriner, Ill., 13l U.S. appendix xci, 
19 L.Ed. 903. 

A failure or refusal to make or file 
fludlngs of fact may not be consid¬ 
ered in the absence of a request 
therefor and an exception to the 
court's refusal or noncompliance 
with the request. 

U.S.—Law V, U. S,, Mont., 45 S.Ct. 
175, 266 U.S. 494, 69 L.Ed. 401. 

35. Whether supported by facts 
found 

U.S.—Seeberger v. Schlesinger, Ill., 
14 S.Ct. 729, 152 U.S. 681, 38 L.Ed. 
560. I 

36. U.S.—Haws v. Victoria Copper 

Min. Co., Utah, 16 S.Ct. 282, ICO U. 
S. 303, 40 L.Ed. 436. I 
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37. U.S.—Coghlan v. South Carolina 

R. Co., S.C., 12 S.Ct. 160, 142 U.S. 
101, 35 L.Ed. 951. 

3 C.J. p 948 note 76. 

Determiuation of court 

It was held, however, that, where 
the determination of the court below 
is based on an insufficient or errone¬ 
ous report, no exception to it is nec¬ 
essary to enable the Supreme Court 
to Inquire into its correctness. 

U.S.—Hlmley v. Rose, S.C., 5 Cranch 
313, 3 L.Ed. Ill—Murray v. The 
Charming Betsey, 2 Cranch 64, 2 L. 
Ed. 208. 

Bxeeptiou to fludlng by commission 

An exception to the allowance of 
any amount as a fee for attorney's 
services was held to be insufficient to 
raise the point that the amount al¬ 
lowed for such services was exces¬ 
sive in a case heard before a com¬ 
mission. 

U.S.—Meeker v. Lehigh Valley R. Co., 
Pa., 35 S.Ct. 328, 236 U.S. 412, 59 
L.Ed. 644. 

38. U.S.—Beardsley v. Arkansas & 
L. R. Co., Ark., 16 S.Ct. 786, 168 U. 

S. 123, 39 L.Ed. 919. 

3 C.J. p 1003 note 46. 

Purpose of the rule is that the 
successful party may be at liberty to 
enforce his Judgment, decree, or order 
without delay against those partle.s 
who do not desire to have it reversed, 
and that the Supreme Court may not 
be required to decide the same ques¬ 
tion more than once on the same rec¬ 
ord. 

U.S.—Masterson v. Herndon, Tex., 10 
Wall. 416, 19 L.Ed. 953. 

Appeals prosecuted by or against 
partnerships without setting out the 
names of the individual members are 
nugatory, and should be dismissed. 
U.S.—The Protector, Ala., 11 Wall. 82. 
20 L.Ed. 47. 

Zutenrention 

(1) In the absence of a permissive 
statute, intervention in an appeal has 
been denied. 

U.S.—U. S. V. Patterson, La., 15 How. 
10, 14 L.Ed. 678. 
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fered a default need not be made parties.*® 

Appellants or plaintiffs in error. With the ex¬ 
ception of nominal or useless parties,^® generally all 
parties against whom the judgment or decree was 
rendered may, and usually must, be joined as ap¬ 
pellants or plaintiffs in error in an appeal by one 
or more of them,^i especially where a joint judg¬ 
ment or decree has been rendered against them.^* 
However, joinder of all parties is not required 
where their interests are separate, and only the in¬ 
terests of the party or parties appealing are in¬ 
volved;^* and, even where there is a joint liability 
or interest, one or more coparties may maintain sep¬ 
arate proceedings for review where there has been 
a severance of the parties in interest effected by 
summons and severance, or by an equivalent pro¬ 


ceeding appearing in the record,or where the oth¬ 
er copartics have refused to join in or prosecute the 

appeal.'* 5 

Appelleesy respondents, or defendants in error. 
The general rule is that all parties in favor of whom 
a judgment or decree has been rendered below, or 
who are interested in having such a judgment or de¬ 
cree sustained, and all interested coparties of appel¬ 
lant or plaintiff in error, who arc not made coap¬ 
pellants or coplaintiffs in error, must be made ap¬ 
pellees, respondents, or defendants in error.*^ 

Transfer of interest, or death of party. Where 
the interests of a party to an appeal devolve on an¬ 
other, a person acquiring such interests wnll usually 
be allowed to be substituted in place of the original 
party, if the proper steps arc taken.*^ 


(2) In Sherman Anti-Trust suit 
against motion picture proaucera, dis¬ 
tributors. and exhibitors, where in¬ 
dependent exhibitors sought to inter¬ 
vene, claiming that system of com¬ 
petitive bidding provided by decree 
would operate prejudicially to their 
rights, original motion for leave to 
intervene would not be granted in 
view of elimination by the Supreme 
Court of provision for competitive 
bidding. 

U.S.—S. V. Paramount Pictures, 
N.Y.. 68 S.Ct. 916. 334 U.S. 131, 92 
L.Ed. 1260. 

(3) Persons not parties can be 
heard originally in the Supreme Court 
of United States as to the settlement 
of a decree entered on a mandate 
from the Supreme Court directing de¬ 
cree for reorganization of railroad 
terminal facilities violating Anti- 
Trust Act July 2, 1890, as far as it 
operates prejudicially to their rights. 
U.S.—^U. S. v. Terminal R. Ass'n of 

St. Louis. Mo., 35 S.Ct. 408, 236 U.S. 
194, 59 L.Ed. 535. 

39. U.S.—Winters v. U. S., Mont., 28 
S.Ct. 207, 207 U.S. 664, 62 L.Ed. 340. 

40 . U.S.—^Norwich, etc., R. Co. v. 
Johnson, Conn., 15 Wall. 8, 21 L. 
Ed, 118. 

41. U.S.—Maytin v. Vela, Puerto Ri¬ 
co, 30 S.Ct. 439, 216 U.S. 698, 64 L. 
Ed. 632. 

3 C.J. p 1005 note 55. 

42. U.S.—Maytin v. Vela, Puerto Ri¬ 
co, 30 S.Ct. 439, 216 U.S. 598, 54 L. 
Ed. 632. 

3 C.J. p 1012 note 85. 

Parties abiding by Judgment 
Rule applies, even though some of 
the parties may choose to abide by 
the Judgment or decree sought to be 
modified or reversed. 

U.S.—^Nash V. Harshman, Ohio, 13 S. 
Ct. 846, 149 U.S. 263, 37 L.Ed. 727. 

43. U.S.—Winters v. U. S.. Mont., 28 


S.Ct. 207, 207 U.S. 664, 62 L.Ed. 
340. 

3 C.J. p 1008 note 71. 

44. U.S.—Pflueger v. Sherman, Ha¬ 
waii, 56 S.Ct. 10. 293 U.S. 66, 79 L. 
Ed. 193. 

3 C.J. p 1009 note 76, p 1010 note 78. 

45. U.S.—Wilson v. Kiesel, Utah, 17 
S.Ct. 124, 164 U.S. 248, 41 L.Ed. 
422. 

3 C.J, p 1007 note 69. 

46. U.S.—In re Metropolitan Trust 
Co., N.Y., 31 S.Ct. 18, 218 U.S. 312, 
64 L.Ed. 1051. 

3 C.J. p 1016 note 1. 

Parties differently affected 
Where a Judgment is favorable to 
one or more codefendants, and ad¬ 
verse as to others, the latter should 
be Joined in an appeal or writ of er¬ 
ror brought by plaintiff to review the 
action in favor of the former. 
U.S.—Wilson V. Kiesel, Utah, 17 S.Ct. 
124, 164 U.S. 248, 41 L.Ed. 422. 

In proceedings for review by an In¬ 
tervener, or other indirect party, all 
the parties to the action, both plain¬ 
tiff and defendant, should usually be 
made appellees or defendants in er¬ 
ror. 

U.S.—Davis V. Mercantile Trust Co., 
Ohio, 14 S.Ct. 693, 152 U.S. 690, 38 
L.Ed. 563. 

Public ofllcers 

Where suit was brought against 
the state attorney general, a county 
district attorney, and the public serv¬ 
ice commission, the abolition of the 
public service commission made it un¬ 
necessary to make It a party to an 
appeal. 

U.S.—Newton v. Consolidated Gas Co. 
of New York, N.Y., 44 S.Ct 481, 265 
U.S. 78, 68 L.Ed. 909. 

Merc nominal parties, however, or 
parties who have no interests that 
can be affected by the Judgment on 
appeal are neither necessary nor 
proper parties. 


U.S.—^Amadeo v. Northern As.sur. Co., 
Puerto Rico, 2<; S.Ct. 607, 291 U.S. 
194, 60 L.Ed. 722—Uasket v. Has¬ 
sell, Ind., 2 S.Ct. 416, 107 U.S. 602, 
27 L.Ed. 600. 

Persons who were not parties be¬ 
low and who are not parties to the 
Judgment need not and should not be 
Joined, although interested in the 
Judgment as rendered. 

U.S.—Brewster v. Wakefield, Minn., 
22 How. 118, 16 L.Ed. 301. 

3 C.J. p 1017 note 12. 

47 . U.S.—Bowden v. Johnson, N.J., 2 
S.Ct. 246, 107 U.S. 251, 27 L.Ed. 386. 
Substitution permitted 

(1) Assignee in bankruptcy for the 
bankrupt. 

U.S.—Herndon v. Howard, Tex., 9 
Wall. 664. 19 L.Ed. 809. 

3 C.J. p 1033 note 27. 

(2) Succe-ssor of public officer. 

U.S.—Gorham Mfg. Co. v. Wendell, 

N.Y., 43 S.Ct. 313, 261 U.S. 1, 67 L. 
Ed. 605. 

(3) Appeal is not to be dismissed 
in injunction suit against official body 
because some of its members had 
ceased to hold office pending the ap¬ 
peal where body as a whole main¬ 
tained its official status and new 
members were substituted. 

U.S.—Irwin v. Wright, Ariz., 42 S.Ct. 
293, 258 U.S. 219, 66 L.Ed. 673. 

(4) Before substitution of succes¬ 
sor corporation will be allowed, the 
circumstances under which the old 
corporation was dissolved and its suc¬ 
cessor appointed must be clearly 
shown to the court. 

U.S.—Oklahoma Natural Gas Co. v. 
State of Oklahoma, Okl., 47 S.Ct. 
891, 273 U.S. 267, 71 L.Ed. 634. 
Beoeivers of a state corporation, 
appointed by state oourt, will not be 
substituted as plaintiffs In error in 
stockholders* suit pending in Supreme 
Court, where four years previously a 
federal court in another state had 
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It was held that the death of a sole plaintiff in 
error prior to the assignment of error abated a writ 
of error,^8 although the death of a merely nominal 
plaintiff would not prevent the prosecution of a writ 
of error by the real parties in interest.^9 

An appeal will not abate by reason of the death 
of appellee before the taking of the appeal.^® 
Where, pending an appeal or writ of error, appel¬ 
lant or plaintiff in error dies, the appeal or writ is 
not abated but, where the judgment below is for 
defendant, and he dies pending appeal or writ of 
error i)rosecuted by plaintiff, the appellate proceed¬ 
ings will abatc.S2 Where continuance or revival of 
an appeal is necessitated by the death of a party, 
proceedings therefor must be instituted and main¬ 
tained in the proper time and manner.^^ 

Defects, objections, and amendments. Generally, 
the nonjoinder of parties, either as appellants or 
plaintiffs in error, or as appellees, respondents, or 
defendants in error, will have no further effect than 
to preclude any investigation or adjudication which 
will affect the rights and liabilities of the parties 
not joined, but will have this effect but, if the 
defect is jurisdictional, the writ of error or appeal 
will be dismisscd.66 An appeal or writ of error will 
be dismissed, on motion for a misjoinder of appel¬ 


lees, respondents, or defendants in error.®^ 

Such defects as those arising from the nonjoinder 
or misnomer of parties are usually amendable in the 
Supreme Court.^S 

§ 201(6). — Requisites and Proceedings 
for Transfer of Cause 

a. In general 

b. Application for, and allowance of, 

appeal 

c. Bond or security 

d. Notice, docketing, and appearance 

a. In General 

Appeals to the Supreme Court must be taken and 
perfected In accordance with the acts of Congress and 
the rules and practice of the court; so, limitations as to 
time must be observed. 

The taking and perfecting of proceedings for re¬ 
view by the Supreme Court of judgments, orders, 
or decrees are regulated by acts of Congress and the 
rules and practice of the court and cross appeals 
are required to be taken, perfected, and prosecuted 
under the same conditions or circumstances, and in 
the same manner, as other appeals.^® 

A proceeding for the review of the action of a 
lower court must be taken within the prescribed 


appointed other receivers for such 
corporation. 

U.S.—United Copper Securities Co. v. 
Amalgamated Copper Co., N.T., 37 
S.Ct. 609, 244 U.S. 261, 61 L.Ed. 
1119. 

48. U.S.—Green v. Watkins, Ky., 6 
Wheat. 260, 6 L.Ed. 256. 

49. U.S.—^Amadeo v. Northern Assur. 
Co., Puerto Rico, 26 S.Ct. 507, 201 
U.S. 194, 50 L.Ed. 722. 

60. U.S.—Green v. Watkins, Ky., 6 
Wheat. 260, 5 L.Ed. 266. 

61. Sole appellant 

Death of a sole appellant or plain¬ 
tiff in error pending his appeal or 
writ of error will not abate the ap¬ 
peal or writ, particularly where the 
cause of action survives, but the 
legal representatives of such party 
will bo permitted to prosecute the 
proceedings to final judgment. 
Xj.s.—Green v. Watkins, Ky., 6 Wheat. 
260, 5 L.Ed. 256. 

Death of one of several appellants 

or plaintiffs in error does not abate 
a suit or necessitate a revival of it in 
the appellate court; the cause sur¬ 
vives to, and may be prosecuted by, 
the other plaintiffs In error. 

U.S.—^McKinney v. Carroll, Ky., 12 
Pet. 66, 9 L.Bd. 1002. 

62. U.S.—Iron Gate Bank v. Brady, 


Va., 22 S.Ct. 629, 184 U.S. 665, 46 
L.Ed. 739. 

63. Death before appeal 

Where a party to an action or suit 
dies before an appeal has been taken, 
it is required that there shall be a 
suggestion of such death and a re¬ 
vival of the action or suit in the 
name of the legal representatives of 
decedent as a condition precedent to 
proceedings for review. 

U.S.—Bigler v. Waller, Va., 12 Wall. 
142, 20 L.Ed. 260. 

64. U.S.—^McClane v. Boon, Or., 6 
Wall. 244, 18 L.Ed. 836. 

Time for revival or snbstltntion 

Where not regulated by statute or 
by rules of court, the time within 
which proceedings for revival or sub¬ 
stitution of parties are to be com¬ 
menced is limited only by the discre¬ 
tion of the court. 

U.S.—^Noonan v. Bradley, WIs., 12 
Wall. 121, 20 L.Ed. 279—Phillips v. 
Preston, La., 11 How. 294, 13 L.Ed. 
702. 

3 C.J. p 1028 note 89. 

Xa what court prosecuted 

Where the death of a party occurs 
after the appeal or writ of error has 
been taken, proceedings to substitute 
tho representative of the decedent 
are properly taken in the Supreme 
Court. 


U.S.—Southern Pine Lumber Co. v. 
Ward, Okl., 28 S.Ct. 239, 208 U.S. 
126, 62 L.Ed. 420. 

Privies may be substituted 
U.S.—Moses V. Wooster, 6 S.Ct. 38, 
116 U.S. 286, 29 L.Ed. 391—Hook v. 
Linton, La., 10 Pet. 107, 9 L.Ed. 363. 

66. U.S.—Sage v. Central R. Co., 
Iowa, 93 U.S. 412, 23 L.Ed. 933— 
Terry v. Abraham, Ga., 93 U.S. 38, 
23 L.Ed. 794. 

68. U.S.—Texas Land & Cattle Co. v. 
City of Port Worth, Tex., 66 S.Ct. 
668, 296 U.S. 716, 79 L.Ed. 1672, 
rehearing denied 55 S.Ct. 913, 295 

U. S. 769, 79 L.Ed. 1710—Simpson 

V. Greeley, Kan., 20 Wall. 162, 22 
L.Ed. 338—^Hampton v. Rouse, 
Miss., 13 Wall. 187, 20 L.Ed. 693. 

67. U.S.—^Davenport v. Fletcher, La., 
16 How. 142, 14 L.Ed. 879. 

58. U.S.—U. S. V. Schoverling, N.T., 
13 S.Ct. 24, 146 U.S. 76, 36 L.Ed. 893. 
3 C.J. p 1036 note 58. 

69. U.S.—In re Chateaugay Ore & 
Iron Co., N.T., 9 S.Ct. 160, 128 U.S. 
644, 32 L.Ed. 508. 

60. U.S.—^Farrar v. Churchill, Miss., 
10 S.Ct. 771, 136 U.S. 609, 34 L.Ed. 
246—Hilton v. Dickinson. Dist.CoI. 
2 S.Ct. 424. 108 U.S. 166, 27 L.Ed. 
688—The S. S. Osborne, Ohio, 105 
U.S. 447, 26 L.Ed. 1066. 


573 



36 C.J.S, 


§ 201(6) FEDERAL COURTS 


Statutory time;®i and this rule applies to a second 
appeal, where the right thereto exists,and to 
cross appeals.®^ While a justice of the Supreme 
Court may extend the time for applying for a writ 
of certiorari, no provision is expressly made with 
respect to incapacity of the parties with regard to 
the time to appeal, although under i)rior statutes 
the term of disability was excluded in computing 
the time.®^ The statute prescribing limitations as 
to the time for taking appeals or proceedings for 
review starts to operate when entry of the final 
judgment, order, or decree takes place,®® and it is 
the time of actual entry which determines the com¬ 
mencement of the period.®® 

With respect to a judgment of reversal on appeal 
and judgment thereafter entered in the lower court 
pursuant to the decision on appeal, the time for 
appeal starts to run from the time of entry of the 
judgment in the appellate court.®^ If a motion or 
petition for rehearing, reargument, or new trial, or 
the like is made or presented properly and in due 


season, and is entertained by the court, the time does 
not begin to run until such motion or petition is 
disposed of, the judgment or decree not taking final 
effect for the purpose of review until that time;®® 
and the same rule applies with respect to a motion 
to vacate or modify a judgment, order, or decree.®® 
An order denying a petition for rehearing or review 
which is dismissed because the petition was filed 
out of time, without reconsideration of the merits, 
does not extend the time for appeal from the orig¬ 
inal order.®®-® 

An appeal or proceeding for review in the Su¬ 
preme Court is deemed to have been taken and per¬ 
fected within the statutes of limitation when the 
conditions precedent in the statutes or rules of the 
court prescribing the steps for taking and perfect¬ 
ing the same have been complied with, and not un¬ 
til then, and, therefore, whether it has been taken 
and perfected within the time limited depends on 
their terms and provisions.*^® It has been held that 


61. XJ.S.—U. S. V. Pena, 20 S.Ct. 165, 
175 U.S. 500, 44 L.Ed. 251. 

3 C.J. p 1040 note 12. 

“Litigation must at some definite 
point be brought to an end," 

U.S.—Federal Trade Commission v. 
Minneapolls-Honeywell Regulator 
Co., 73 S.Ct. 245, 249, 344 U.S. 206, 
97 L.£d. 246. 

ParpoM of statutes limiting the 
period for appeal is to set a definite 
point of time when litigation shall 
be at an end, unless within that time 
the prescribed application has been 
made, and, if it has not, to advise 
prospective appellees that they are 
freed from the appellant's demands. 
U.S.—^Matton Steamboat Co. v. Mur¬ 
phy, N.T., 63 S.Ct. 1126, 319 U.S. 
412, 87 L.Ed. 1483—Lake Tankers 
Corporation v. Murphy, N.Y., 63 S. 
Ct. 1126, 319 U.S. 412, 87 L.Ed. 1483. 

62. U.S.—^Evans v. State Nat. Bank, 
La., 10 S.Ct. 493, 134 U.S. 330, 33 
L.Ed. 917. 

63. U.S.—Farrar v. Churchill, Miss., 
10 S.Ct. 771, 135 U.S. 609, 34 L.Ed. 
246—Hilton v. Dickinson, D.C., 2 
S.Ct. 424, 108 U.S. 165, 27 L.Ed. 688. 

64. Decisions under prior statutes 

U.S.—Chapman v. Barney, HI., 9 S.Ct. 
426, 129 U.S. 677, 32 L.Ed. 800—Mc¬ 
Donald V. Hovey, D.C., 4 S.Ct. 142, 
110 U.S. 619, 28 L.Ed. 269. 

65. U.S.—Cherokee Nation v. Whit¬ 
mire, Ct.Cl., 32 S.Ct. 200, 223 U.S, 
108. 66 L.Ed. 370—I*olleys v. Black 
River Imp. Co.. Wis.. 6 S.Ct. 369, 113 
U.S. 81, 28 L.Ed. 938. 

Day of entry excluded 

In computing statutory time with¬ 
in which proceedings for review mus* 
be brought, the day of entry of the 


judgment, decree, or order should be 
excluded. 

U.S,—Smith V. Gale, Dak., 11 S.Ct. 

185, 137 U.S. 677, 34 L.Ed. 792. 
Change in matters of substance 
Period within which an appeal must 
be taken or a petition for certiorari 
filed begins to run anew only when 
the lower court changes matters of 
substance or resolves a genuine am¬ 
biguity in a judgment previously 
rendered, and not when a judgment 
previously entered has been re-enter¬ 
ed or revised in an immaterial way. 
U.S.—^Federal Trade Commission v. 
Minneapolls-Honeywell Regulator 
Co„ 73 S.Ct. 246, 344 U.S. 206, 97 
L.Ed. 245. 

66. U.S.—Providence Rubber Co. v. 
Goodyear, R.I., 6 Wall. 163, 18 L. 
Ed, 762. 

67. U.S.—Boylan v. U. S., N.Y., 42 S. 
Ct. 113, 257 U.S. 614, 66 L.Ed. 397. 

68. U.S.—Bowman v. Loperno, Cal., 
61 S.Ct. 201, 311 U.S. 262, 86 L.Ed. 
177, mandate conformed to, C.C.A., 
In re Bowman, 118 F.2d 742—Morse 
V. U. S., Ct.Cl., 46 S.Ct. 241, 270 U. 
S. 151, 70 L.Ed. 618, rehearing de¬ 
nied 55 S.Ct. 282, 296 U.S. 768, 79 
Ij.Ed. 1709—Cherokee Nation v. 
Whitmire, Ct.Cl., 32 S.Ct. 200, 223 
U.S. 108, 66 L.Ed. 370. 

3 C.J. p 1051 note 10. 

Second application 

After denial of a motion for a new 
trial, an application for leave to file 
motions for new trial and to amend 
findings was held not to suspend the 
running of the statutory time for tak¬ 
ing an appeal. 

U.S.—Morse v. U. S., Ct.Cl., 46 S.Ct. 
241, 270 U.S. 151, 70 L.Ed. 618. re¬ 
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hearing denied 66 S.Ct. 282, 295 U. 

5. 768, 79 L.Ed. 1709. 

69. U.S.—City of Memphis v. Brown, 
Tenn., 94 U.S. 715. 24 L.Ed. 244. 

3 C.J. p 1054 note 19. 

Be^ntry of Judgment 
On denial of a motion to set aside 
a judgment and reentry of the judg¬ 
ment as of the date of the making of 
the motion to set aside, a proceeding 
for review is properly taken on the 
reentered judgment, 

U.S.—City of Memphis v. Brown, su¬ 
pra—Brockett v. Brockett, D.C., 2 
How. 238, 11 L.Ed. 261. 

69.5 U.S.—Bernards v. Johnson, Or., 
62 S.Ct. 30, 314 U.S. 19. 86 L.Ed. 11. 
certiorari denied 60 S.Ct. 127, .30S 
U.S. 595, 84 L.Ed. 498, motion de¬ 
nied 62 S.Ct. 792, 63 S.Ct. 438, 317 
U.S. 604, 87 L.Ed. 491, 66 S.Ct. 709, 
324 U.S. 826, 89 L.Ed. 1394. 66 S Ct. 

6, 326 U.S. 684, 66 S.Ct. 173, 326 U. 
S. 691, 90 L.Ed. 406, 67 S.Ct. 106, 329 
U.S. 674, 91 L.Ed. 696, 69 S.Ct. 477, 
335 U.S. 910, 93 L.Ed. 443 and 70 S. 
Ct. 29, 338 U.S. 808, 94 L.Ed. 489— 
Bowman v. Loperno. Cal., 61 S.Ct. 
201, 311 U.S. 262, 85 L.Ed. 177, man¬ 
date conformed to, C.C.A., In re 
Bowman, 118 P,2d 742. 

70. U.S.—Credit Co. v. Arkansas 
Cent. Ry. Co., Ark., 9 S.Ct. 107, 128 
U.S. 268, 82 L.Ed. 448. 

3 C.J. p 1064 note 8. 

Signifying intention 
Where a party may appeal as of 
right, and he signifies his intention to 
appeal within the time allowed by 
statute, the statutory limitation ceas¬ 
es to affect the case. 

U.S.—U. S. V. Adams. Ct.Cl.. 6 Wall. 
101. 18 L.Ed. 792. 
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an appeal is not taken until it is in some way pre¬ 
sented to the court which made the decree appealed 
from, thereby putting an end to its jurisdiction over 
the cause,71 and that this is done by filing the pa¬ 
pers, namely, the petition and allowance of appeal, 
where there is such petition and allowance, the ap¬ 
peal bond, and the citation.72 However, where the 
application for, or allowance of, an appeal ipso 
facto saves appellant from the bar of the statute, 
neither notice nor the issuing of the citation nor the 
giving of bond within the statutory time is juris¬ 
dictional,7^^ blit an appeal taken in open court be¬ 
comes inoperative when not docketed in the Supreme 
Court lie fore the end of the term to which it is made 

rcturnablc.74 

Statutes or rules of court which limit the time for 
appeals or proceedings for review are mandatory 
and jurisdictional,75 and the time cannot be extend¬ 
ed by the appellate court or a judge thereof or re¬ 
lief granted in case of a failure to proceed in time,76 
as by a nunc pro tunc entry of appeal or allowance 
thereof ;77 and hence, in the absence of express pro¬ 
vision to the contrary, an appeal or proceeding for 
review which is not taken and perfected within 


FEDERAL COURTS § 201(6) 

time will be disallowed or dismissed.'^* However, 
if the appeal is prayed for or otherwise taken im 
due time, it is not dismissible because of a delay in 
its allowance.7i> 

b. Application for, and Allowance of, Appeal 

A party must ordinarily apply for and obtain an order, 
within the time prescribed therefor, allowing an appear 
to the Supreme Court. 

Under the statutes and rules of the Supreme 
Court, a party must ordinarily apply for and obtain 
an order allowing an appeal®® within the time pre¬ 
scribed therefor,®! and it has been held that the 
court cannot allow an appeal by a nunc pro tunc 
order after expiration of the time for appealing.®^ 
The application must be made to, and its allowance 
obtained from, the court, judge, or official designat¬ 
ed by statute or rules of court,®® and, where an ap¬ 
peal is given as a matter of right on compliance 
with prescribed conditions, the court has no discre¬ 
tion to refuse the appeal, but must grant it as a 
matter of course, leaving it for the appellate court 
to say whether it will lic.®^ 

While some appeals have been considered without 


BXere petition insufficient 

A petition for an appeal flled In the 
lower court without an allowance of 
the appeal by that court does not 
bring the case up before the Supreme 
Court. 

U.S.—Barrel v. Western Transp. Co., 
Ill., 3 Wall. 424, 18 L.Ed. 168. 

71. U.S.—Credit Co. v. Arkansas 
Cent. Ry. Co., Ark, 9 S.Ct. 107, 128 
U.S. 258, 32 UEd. 448. 

72. U.S.—Credit Co. V. Arkansas 
Cent. Ry. Co., supra. 

3 C.J. p 1065 notes 9, 11. 

73. U.S.—Dodge v. Knowles, App.D. 
C., 5 S.Ct. 1108, 114 U.S. 436, 29 L. 
Ed. 144. 

3 C.J. p 1066 note 21. 

74. U.S.—Radford v. Folsom, Iowa, 
8 S.Ct. 334, 123 U.S. 726, 31 L.Ed. 
292. 

Entry or docketing generally see in¬ 
fra subdivision d of this section. 

76. U.S.—U. S. V. Curry, La., 6 How. 
106, 12 L.Ed. 363. 

Event occurring in lower court after 
Judgment 

Such statutes are not to be applied 
in way which will permit tolling of 
time limitations because of some 
event which occurs In the lower court 
after Judgment is rendered, but which 
IS of no import to matters to be 
dealt with on review. 

U.S.—Federal Trade Commission v. 
Minneapolis-Honeywell Regulator 
Co., 73 S.Ct. 245, 344 U.S. 206, 97 
L.Ed. 245. 


76. U.S.—Federal Trade Commission 
V. Mlnneapolks-Honeyw’ell Regula¬ 
tor Co., supra—Credit Co. v. Ark¬ 
ansas Cent. R. Co., Ark., 9 S.Ct. 107, 
128 U.S. 258, 32 L.Ed. 448. 

77. U.S.—Credit Co. v. Arkan.sas 
Cent. R. Co., supra. 

78. U.S.—Fowler v. Hamill, N.Y., 11 
S.Ct. 663, 139 U.S. 549, 35 L.Ed. 266. 

3 C.J. p 1067 note 28. p 1074 note 73. 

Defense is properly raised or pre¬ 
sented by motion. 

U.S.—Brooks v. Norris, La., 11 How. 
204, 13 L.Ed. 665. 

79. U.S.—Cardona v. Quinones, Puer¬ 
to Rico, 36 S.Ct. 346, 240 U.S. 83, 
60 L.Ed. 538. 

80. U.S.—Tuskaloosa Northern R. 
Co. V. Gude, Ala., 11 S.Ct. 1004, 141 
U.S. 244, 35 L.Ed. 742—Ex parte 
Ralston, La., 7 S.Ct. 317, 119 U.S. 
613, 30 L.Ed. 606—^Barrel v. Mo¬ 
hawk Western Transportation Co., 
Ill., 3 Wall. 424, 18 L.Ed. 168. 

81. U.S.—Barrel v. Mohawk Western 
Transportation Co., supra. 

Effect of denial of application 

An application for an appeal to the 
Supremo Court w'hich has been made 
within the period ftxed by statute and 
denied does not satisfy statutory re¬ 
quirement that appeal allowed must 
be one that is applied for within the 
period, nor does a later application 
filed after the time limit has expired, 
even though the application be allow¬ 
ed. 


U.S.—Matton Steamboat Co. v. Mur¬ 
phy, N.Y., 63 S.Ct. 1126, 319 U.S. 
412, 87 L.Ed. 1483—Lake Tankers 
Corporation v. Murphy, N.Y., 63 S. 
Ct. 1126, 319 U.S. 412, 87 L.Ed. 1483. 

Color of authority 

A motion to dismiss, on the ground 
that the writ of error and citation 
wore not made returnable in time was 
denied, on the ground that, as appel¬ 
lant had color of authority from the 
court and a Judge thereof, justice 
would be better served by dealing 
with the merits. 

U.S.—Beaumont v. Prieto, Philippine, 
39 S.Ct. 383, 249 U.S. 664, 63 L.Ed. 
770. 

82. U.S.—Credit Co., Ltd. v. Arkan¬ 
sas Cent. R. Co., Ark., 9 S.Ct. 107, 
128 U.S. 258, 32 L.Ed. 448. 

83. U.S.—Richards v. Mackall, D.C., 
6 S.Ct. 536, 113 U.S. 639, 28 L.Ed. 
1132. 

3 C.J. p 1079 note 10. 

Ziower court or appellate court 

Ordinarily an appeal may be al¬ 
lowed by either a Judge of the lower 
court or a Justice of the Supreme 
Court. 

U.S.—Terminal R. Ass’n of St. Louis 
V. U. S., Mo., 46 S.Ct. 6, 266 U.S. 17. 
69 L.Ed. 160—Sage v. Central R. 
Co., Iowa, 96 U.S. 712, 24 L.Ed. 641. 

84. U.S.—Brown v. McConnell, 

Wash., 8 S.Ct. 569, 124 U.S. 489, SI 
L.Ed. 496—The Douro, N.Y., 8 Wall. 
664, 18 L.Ed. 168. 
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any formal order of allowance, the order allowing 
an appeal should conform to conditions prescribed 
by statutes or rules of the court.®® When a statute 
or rule of court provides that, to entitle a party in 
certain causes to appeal, the lower court or judge 
shall make a prescribed certificate, as, for example, 
of importance, that a question of law is involved 
which should be reviewed, etc., a case within the 
class of causes specified is not appealable, and the 
appellate court can acquire no jurisdiction, without 
the proper certificate.®'^ Also, an appeal must be 
taken, or the writ made returnable, to the term of 
court or day prescribed by statute, and a failure 
to comply with the statute in this respect may be 
ground for dismissal.®® However, if, by reason of 
defects in the application or order of allowance or 
for other reasons, an attempted appeal or proceed¬ 
ing for review is inefifcctual, the party may, as a 
general rule, abandon it and obtain another order 
of allowance within the time prescribed by statute.®® 

Under the general power of the court over its 
judgments, decrees, and orders, an order allowing 
an appeal may be revoked or vacated during the 
term at which it was made, as long as the appeal 
remains unperfected and the cause has not passed 
into the jurisdiction of the appellate court.®® 

In the absence of an affidavit of the inability of 
appellant to pay, the costs and fees of the officer 
of the Supreme Court for docketing and other serv¬ 
ices must be paid or secured in advance, or within 
a certain time fixed by statute or rule of court, or the 
officer may refuse to docket the case or the appeal 


may be dismissed.®^ 

c. Bond or Security 

Ordinarily, appellant, on the taking of an appeal, 
must give a bond or other security, which must substan¬ 
tially comply with statutory provisions and orders of the 
court. 

In accordance with statutory requirements, except 
in cases brought by the United States or by direc¬ 
tion of any department of the government,®® ap¬ 
pellant must ordinarily give a bond, recognizance, or 
undertaking for payment of costs, on the taking of 
an appeal,®® since, in the absence of express stat¬ 
utory provision, the fact of poverty or inability to 
procure sureties docs not of itself relieve appellant 
from the necessity of giving an appeal bond or oth¬ 
er security,®^ and statutes merely authorizing per¬ 
sons to sue in forma pauperis have been held not 
to extend to appeals.®® However, while the appeal 
bond or undertaking is essential to the prosecution 
of the appeal, it has been held not essential to the 
validity of the appeal in such a sense as to prevent 
the appellate court from acquiring jurisdiction.®® 

The bond or other undertaking on appeal must 
comply with statutory provisions,®*^ and, where a 
person appeals in forma pauperis, he must comply 
with statutory provisions and rules of court, and the 
affidavit or oath must be made by appellant.®® 
The bond or undertaking should give the names of 
all the parties to the judgment,®® and should run in 
favor of the appellee or appellees, or of the party 
or parties whose interest is adverse to that of the 
party or parties appealing.^ It has been held that 


85. U.S.—Brandies v. Cochrane, Ill., 
105 U.S. 262, 26 L.Ed. 989. 

8 C.J. p 1094 note 40. 

86. Naming appellees 

If the parties appeal from the pro¬ 
ceedings, an order allowing an appeal 
need not name individually all the 
appellees. 

U.S.—Richardson v. Green, Mich., 9 S. 
Ct. 443, 130 U.S. 104, 32 L.Ed. 872. 

87. U.S.—Colvin v. Jacksonville. 

Fla., 15 S.Ct. 634, 157 U.S. 368, 39 
L.Ed. 736. 

88. U.S.—Garrison v. Cass County, 
Neb., 6 Wall. 823, 18 L.Ed. 491. 

3 C.J. p 1097 note 72. 

89. U.S.—^Evans v. State Bank, La., 
10 S.Ct. 493, 134 U.S. 330, 33 L.Ed. 
917. 

90. U.S.—Aspen Mining & Smelting 
Co. V. Billings, Colo., 14 S.Ct. 4, 150 
U.S. 31, 37 L.Ed. 986. 

3 C.J. p 1096 note 66. 

91. U.S.—Selma & M. R. Co. v. Lou¬ 
isiana Nat. Bank of New Orleans, 
Ala., 94 U.S. 253, 24 L.Ed. 32—-Van 
Rensselaer v. Watts, 7 How. 784, 


12 L.Ed. 913—Owings v. Tlernan, 
Ky., 3 0 Pet. 447, 9 L.Ed. 489. 

92. U.S.—Pacific Nat. Bank v. Mix- 
ter. Mass., 6 S.Ct. 944, 114 U.S. 463, 
29 L.Ed. 221. 

3 C.J. p 1121 note 87. 

93. U.S.—Gallaway v. State Nat. 
Bank of Ft. Worth, Tex., 22 S.Ct. 
811, 186 U.S. 177, 46 L.Ed. 1111. 

3 C.J. p 1106 note 54—4 C.J. p 568 
note 78. 

Applicability to cross appeals 

U.S.—The “S. S. Osborne,” 105 U.S. 
44 7, 26 L.Ed. 1065. 

04. U.S.—Bradford v. Southern R. 
Co., 25 S.Ct. 55, 195 U.S. 243, 49 L. 
Ed. 178. 

95. U.S.—Bradford v. Southern R. 
Co., supra. 

96. U.S.—^Beardsley v. Arkansas & 
L. R. Co., Ark., 15 S.Ct. 786, 158 U. 
S. 123, 39 L.Bd. 919. 

3 C.J. p 1108 note 61. 

97. U.S.—Omaha Hotel Co. v. Kount- 
ze. Neb., 2 S.Ct. 911, 107 U.S. 378. 27 
L.Ed. 609. 


Condltlosis 

(1) A substantial and practical 
compliance with the statutes or or¬ 
ders of the court as to the conditions 
of the bond is sufficient. 

U.S.—Omaha Hotel Co. v. Kountze, 
supra—Gay v. Parpart, Ill., 101 U. 
S. 391, 25 L.Ed. 841. 

(2) However, variations in lan¬ 
guage cannot be carried to the extent 
of giving an effect contrary to the 
intent of the statutes. 

U.S.—Omaha Hotel Co. v. Kountze, 
supra. 

98. U.S.—Pothier v. Rodman, R.I., 43 
S.Ct. 374, 261 U.S. 307, 67 L.Ed. 
670. 

99. U.S.—Kail v. Wetmore. Ill., 6 
Wall. 461, 18 L.Ed. 862. 

1. U.S.—^Davenport v. Fletcher, La., 
16 How. 142, 14 L.Ed. 879. 
Additional obligees named 
The validity of an appeal bond was 
held not affected by the fact that oth¬ 
er parties besides the necessary ob¬ 
ligees were named in it as obligees. 
U.S.—Hill V. Chicago & E. R. Co.. Ill., 
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the bond need not be signed by all of several ap¬ 
pellants, even though all must join in the appeal, 
but that it is sufficient if it appears to have been 
executed on behalf of all.2 The bond or undertak¬ 
ing must be for the amount required by statute or 
fixed by the order of the court,^ and the fixing of 
the amount of an appeal bond, when the amount is 
not fixed by statute, is a judicial act, generally within 
the discretion of the court.^ 

An objection to an appeal bond should be taken 
by way of a preliminary motion to dismiss the ap¬ 
peal.® 

To be sufficient, the bond or undertaking must be 
approved by the judge or justice allowing the ap¬ 
peal,® and such power cannot be delegated to any 
authority other than that named in the statute.*^ 
In the absence of a statute or court rule requiring 
that the approval of an appeal bond or undertaking, 
or of the sureties thereon, shall be made in some 
prescribed form or mode, the approval need not be 
in explicit terms, but may be inferred from the facts 
of the transactionand where the bond or under¬ 
taking is received and filed without objection by the 
judge his approval will be presumed.® When exer¬ 
cising discretion vested in him, the action of a 
judge in approving a bond is conclusive^® in the 
absence of a material change in the circumstances 
of the case or parties, or in the pecuniary condition 
of the sureties arising since approval.^! 
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There must be a substantial compliance with the 
requirements of statutes or rules of court as to the 
manner of filing an appeal bond or undertaking.^® 
The court may allow the bond or security to be 
filed after the time for taking the appeal has ex¬ 
pired where the appeal was taken or allowed in 
time,i® provided sufficient excuse for failure to file 
the bond in proper time, and due diligence, are 
shown 4 and a stipulation of the parties extend¬ 
ing the time for filing an appeal bond has been held 
equivalent to an order of the same date renew¬ 
ing the allowance of the appeal.^® However, ap¬ 
peals or proceedings for review have been dis¬ 
missed where appellant failed to file his bond within 
a reasonable time.^® 

When an appeal bond is defective in form or sub¬ 
stance, but not void so as to deprive the court of 
jurisdiction, the court may allow an amendment to 
correct the deficiency, or the filing of a new bond 
but the lower court cannot require an amendment 
of the bond or a new bond after it has lost jurisdic¬ 
tion by perfection of the appeal.^® 

d. Notice, Docketing, and Appearance 

Generally, a citation, in proper form, should be Is¬ 
sued and served on appellee on the taking of an appeal, 
and the appeal must be entered or docketed within the 
time specified. A general appearance will cure defects 
In the form of process. 

Where an appeal is allowed in open court and 
perfected during the term at which the decree or 


9 S.Ct. 269, 129 U.S. 170, 32 L.Bd. 
651. 

Bond given in tlie alternative to the 

state or to a relator has been held 
good. 

U.S.—Spalding v. New York, N.Y., 2 
How. 66, 11 L.Ed. 181. 

Original party dead 

It has been held that a defect In 
a bond because It Is payable to the 
original party to the suit, who has 
died and whose representatives are 
parties to the proceedings, and not 
payable to any of the substituted par¬ 
ties, may be cured by the filing of a 
new bond. 

U.S.— Bigler v. Waller, Va., 12 Wall. 
142, 20 L.Ed. 260. 

2 , U.S.— 'Brockett v. Brockett. D.C., 
2 How. 238, 11 Li.Ed. 261. 

3. U.S.—Omaha Hotel Co. v. Kount- 
ze. Neb., 2 S.Ct. 911, 107 U.S. 878, 27 
L.Bd. 609. 

Bnretiss 

A bond was held sufllclent where 
the sureties were not bound Jointly 
and severally for the full amount of 
the bond, but each of them severally 
for a specified part only, each being 
sufficient to the extent of his obli¬ 
gation. 

86 C. J.S.-87 


U.S.—New Orleans Ins. Co. v. E. D. 
Albro Co., La., 5 S.Ct. 289, 112 U.S. 
606, 28 L.Ed. 809. 

4. U.S.—Omaha Hotel Co. v. Kount- 

ze, Neb., 2 S.Ct. 911, 107 U.S. 378, 
27 L.Ed. 609. 

6. U.S.—Mandeville v. Riggs, D.C., 
2 Pet. 482, 7 L.Ed. 493. 

6 . U.S.—Haskins v, St. Louis & S. 
E. R. Co., Tenn., 3 S.Ct. 72, 109 U. 

S. 106, 27 L.Ed. 873. 

3 C.J. p 1172 note 96. 

7. U.S.—O’Reilly v. Edrlngton, Miss., 
96 U.S. 724, 24 L.Ed. 659. 

3 C.J. p 1173 note 3. 

8. U.S.—Silver v. Ladd, Or., 6 Wall. 

440, 18 L.Ed. 828—^Davidson v. 

Lanier, Miss., 4 Wall. 447, 18 L.Ed. 
377—Martin v. Hunter, Va., 1 
Wheat. 304, 4 L.Ed. 97. 

9. U.S.—Silver v. Ladd, Or., 6 Wall. 
440, 18 L.Ed. 828—^Davidson v. Lan¬ 
ier, Miss., 4 Wall. 447, 18 L.BJd. 377. 

10. U.S.—Jerome v. McCarter, Mich., 
21 Wall. 17, 22 L.Ed. 616. 

11 . U.S.—Williams v. Claflln, S.C., 
103 U.S. 753, 26 L.Ed. 606. 

18. U.S.—The Dos Hermanos, La., 
10 Wheat. 306, 6 L.Ed. 328. 
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13. U.S.—The Dos Hermanos, supra. 
3 C.J. p 1192 note 73. 

14. U.S.—Brobst v. Brobst, 2 Wall. 
96, 17 L.Ed. 906. 

15. U.S.—Goodwin v. Fox, Ill., 7 S. 
Ct. 779, 120 U.S. 775, 30 L.Ed. 815. 

16. U.S.—Beardsley v. Arkansas & 
L. R. Co.. Ark., 15 S.Ct. 786. 158 U. 
S. 123, 39 L.Ed. 919—Killian v. 
Clark, D.C., 4 S.Ct. 700, 111 U.S. 
784, 28 L.Ed. 699. 

17. U.S.—^Davls V. Wakelee, N.Y., 15 
S.Ct. 656, 156 U.S. 680, 39 L.Ed. 
678—Seward v. Corneau, La., 102 
U.S. 161, 26 L.Ed. 86. 

3 C.J. p 1186 note 37, p 1195 note 5. 

Biligsnod 

Appellant must act with reasonable 
diligence after discovery of the ne¬ 
cessity of an amendment or of a new 
bond. 

U.S.—Beardsley v. Arkansas & L. R. 
Co., Ark., 16 S.Ct. 786, 168 U.S. 123, 
39 L.Ed. 919. 

18. U.S.—Keyser v. Farr, D.C., 105 U. 
S. 265, 26 L.Ed. 1026—^Draper v. 
Davis, D.C., 102 U.S. 870, 26 L.Ed. 
121 . 
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judgment appealed from was rendered, no citation 
is necessary but, if the appeal is not perfected 
until after the term, a citation must be issued to 
bring in the parties, unless they voluntarily appear 
or waive the citation ,20 and, a fortiori, a citation is 
one of the necessary elements of an appeal taken 
after the term when the judgment or decree was 
rendered.2i 

The citation should comply with statutes and 
rules of court ,22 as with respect to the return day,28 
and must be signed by a judge of the lower court 
or by a justice of the Supreme Court,24 and should 
be properly served,25 within the time prescribed by 
statute,26 on appellee or his attorney, if not in some 
manner personally waived by one of thcm.27 

As a rule, errors or defects in the citation or 
other process, or in the return thereon, which are 
not imputable to appellant or plaintiff in error, or 
which are not prejudicial, arc not cause for the 
dismissal of the appeal or writ, but, on a proper 


and timely application to the court, amendments will 
be allowed, or a new or alias citation or other proc¬ 
ess granted.28 

The citation on appeal may be waived by appellee 
or by his attorney,29 by express stipulation or agree- 
ment.20 It has been held, therefore, that no cita¬ 
tion is necessary in a case where, in point of fact, 
by agreement of parties, actual notice of an inten¬ 
tion to appeal appears on the rccord.31 

Since the United States is necessarily a party in 
an action to enjoin the enforcement of an order of 
the Interstate Commerce Commission, a court order 
requiring the commission to serve notice of appeal 
on the United States is not erroneous.21-5 

Entry or docketing. The appeal or proceedings 
for review must be entered or dockctcd22 within 
the time specificd,^^ or in the absence of a waiver 
thercof,24 the appeal may be dismissed^^ or the 
judgment affirmed.^c The court may permit the 


19. U.S.—Jacobs v. George, Arlz., 14 
S.Ct. 159, 160 U.S. 416, 37 L.Ed. 
1127. 

3 C.J. p 1204 notes 74, 76. 

ao. U.S.—Jacobs V. George, supra. 

ai. U.S.—Jacobs V. George, supra. 

3 C.J. p 1202 note 62. 

aa. Address to proper parties 

The citation or summons should be 
addressed to the proper parties as 
appellees or defendants In error, and 
to those who are the actual parties 
at the time the proceeding is allowed 
and prosecuted. 

U.S.—Bigler v. Waller, Va., 12 Wall. 
142, 20 L.Ed. 260. 

as. U.S.—Shute V. Keyser, Arlz., 13 
S.Ct. 960, 149 U.S. 649, 37 L.Ed. 
884—Seagrist v. Crabtree, N.M., 8 
S.Ct. 1394, 127 U.S. 773, 32 L.Ed. 
323—Yeaton v. Lenox, D.C., 7 Pet. 
220, 8 L.Ed. 664. 

a4. U.S.—Brown v. McConnell. 

Wash., 8 S.Ct. 669, 124 U.S. 489, 31 
L.Ed. 495—'Richards v. Mackall, D. 
C., 5 S.Ct. 535, 113 U.S. 539, 28 L. 
Ed. 1132—Palmer v. Donner, Cal., 7 
Wall. 641, 19 L.Ed. 99. 

A citation signed by the clerk of 
court is invalid. 

U.S.—Villabalos v. U. S., Fla., 6 How. 
81, 12 L.Ed. 362—U. S. v. Hodge, 
La., 3 How. 534, 11 L.Ed. 714. 
as. U.S.—^Lloyd V. Alexander, 1 

Cranch 3C5, 2 L.Ed. 137. 
decision 

Where the appellate court has, in 
ignorance of the fact that no notice 
has been served, either allowed the 
submission of the cause or rendered 
a decision, it will, on motion, annul 
such action. 

U.S.—Ex parte Crenshaw, Ala., 16 
Pet. 119, 10 L.Ed. 682. 


Proof of service 

In some jurisdictions a citation on 
appeal or error i.s no part of the rec¬ 
ord, and the fact of its having been 
issued and served may be proved 
aliunde. 

U.S.—Innerarity v. Byrne, 6 How. 
296, 12 L.Ed. 159. 

86 . U.S.—Hewitt v. Filbert, D.C.. C 
S.Ct. 319, 116 U.S. 142, 29 L.Ed. 581 
—Washington v. Dennison, D.C., 6 
Wall. 495, 18 L.Ed. 8 C3—Castro v. 
U. S., Cal., 3 Wall. 46, 18 L.Ed. 163. 
3 C.J. p 1213 note 65. 

However, it has been held that 
jurisdiction of the appeal is not 
defeated by failure to obtain a ci¬ 
tation within the time allowed for 
taking an appeal, and the court lia.s 
allowed a citation to i.ssue after 
such time on a showing of a sufll- 
cient excuse for the delay. 

U.S.—Mendenhall v. Hall, La., 10 S. 
Ct. 616, 134 U.S. 5.59, 33 L.Ed. 1012 
—Evans v. State Nat. Bank of New 
Orleans, La., 10 S.Ct. 493, 134 U.S. 
330, 33 L.Ed. 917—Dayton v. Lash, 
Minn., 94 U.S. 112, 24 L.Ed. 33. 

3 C.J. p 1211 note 44, p 1213 note 67. 

27. U.S.—Tripp v. Santa Rosa St. 

R. Co., Cal., 12 S.Ct. 655, 144 U. 

S. 126, 36 L.Ed. 371—U. S. v. Cur¬ 
ry, La., 6 How. 106, 12 L.Ed. 363. 

3 C.J. p 1214 notes 73, 75. 

All parties to the Judgment order, 
or decree below, whose interests may 
be adversely affected by the result 
of the appeal or proceeding in error, 
or persons legally representing them, 
should be served. 

U.S.—Davis V. Mercantile Trust Co., 
Ohio, 14 S.Ct. 693, 162 U.S. 690 38 
L.Ed. 663. 

3 C.J. p 1212 note 62> 
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28. U.S.—Shute v. Keyser, Ariz., 13 
set 960, 149 U.S. 649, 37 L.Ed. 
884—Dnvid.son v. Lanier, Miss., 4 
Wall. 447, 18 L.Ed. 377—Peale v. 
Phipps, La., 8 How. 266, 12 L.Ed. 
1070. 

3 C.J. p 1211 note 49, p 1210 note 84. 

29. U.S.—U. S. V. Gomez, Cal., 1 
Wall. 600, 17 L.Ed. 677. 

By approval of bond 

The filing of an appeal or super¬ 
sedeas bond, and the approval of 
such bond in open court by appel¬ 
lees' counsel, have been held to af¬ 
ford notice to appellee and to do 
away with the necessity of a cita¬ 
tion. 

U.S.—Goodwin v. Fox, Ill., 7 S.Ct. 779, 
120 U.S. 776, 30 L.Ed. 815. 

30. U.S.—U. S. v. Gomez, Cal., 1 
Wall. 690, 17 L.Ed. 677. 

31. U.S.—U. S. v. Gomez, supra. 

31.5 U.S,—I. C. C. V. Mechling, Ill., 

67 S.Ct 894, 330 U.S. 667, 91 L.Ed. 
1102. 

32. U.S.—Green v. Elbert Colo., 11 
S.Ct 188. 137 U.S. 615, 34 L.Ed. 792 
—Grigsby v. Purcell, Ky., 99 U.S. 
50.5, 25 L.Ed. 364. 

33. U.S.—Radford v. Folsom, Iowa, 
8 S.Ct 334, 123 U.S. 725. 31 L.Ed. 
292. 

3 C.J. p 1243 note 4. 

34. U.S.—Richardson v. Green, 

Mich., 9 S.Ct 443. 130 U.S. 104, 32 
L.Ed. 872. 

3 C.J. p 1246 notes 48, 49. 

35. U.S.—Green v. Elbert Colo., 11 
S.Ct 188, 137 U.S. 616, 84 L.Ed. 792. 

3 C.J. p 1244 note 16. 

36. U.S—Davis v. U. S., Ark., 5 S. 
Ct 696, 113 U.S. 687, 28 L.Ed. 1149. 
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appeal to be entered or docketed after the time has 
expired,37 as where the delay was due to the neglect 
or error of the court or the clerk,38 or to fraud,33 
ignorance of the rules,^® or alleged oversight 
but an entry nunc pro tunc will not be permitted 
where a large number of cases have intervened.^3 

Payment of the docket or other fees, or security 
thcref(jr, is usually made a condition precedent to 
the procurement of an entry, and where the fees 
are not prepaid or secured the clerk is justified in 
refusing to docket the appeal.43 

Appearance in appellate court. It is generally of 
no importance to appellant whether an appearance 
for ai)pellee is or is not entered on the record, for, 
if appellant is entitled to his appeal, and has prose¬ 
cuted it according to law, the refusal or omission 
of appellee to appear will not delay a hearing, and 
a judgment against him will be as conclusive as 
though an appearance had been entered on the dock- 
et,^^ but when a case is called and neither appel¬ 
lant nor appellee appears it is usual to dismiss the 
appeal.^5 An appearance by an attorney must be 
authorized by his client,^8 and, although the court 
may allow an appearance to be withdrawn in a 
proper case, leave to withdraw an appearance has 
been held not to authorize a motion to dismiss the 
appeal.47 a general appearance will cure defects in 
the form of proccss,43 but a special appearance for 
the sole purpose of moving to dismiss for want of 


jurisdiction is not a waiver of objections.^* 

§ 201(7). -Effect of Transfer of Cause or 

Proceedings Therefor 

On perfection of an appeal to the Supreme Court, 
the Jurisdiction of the lower court ceases, although It 
may make orders relating to collateral matters looking* 
to a continuance of the status quo. 

Although the jurisdiction of the cause remains in 
the trial court until the appeal is perfected,^® yet 
as soon as that has been done the jurisdiction of 
the Supreme Court attaches, and that of the trial 
court ceases,31 and the Supreme Court has exclu¬ 
sive power and authority over the subject matter 
of the appellate proceeding.32 However, the lower 
court may make up the record in due form,33 and 
during the trial term the lower court may perfect 
its judgment or decree^^ and correct obvious mis- 

takes.35 

While a judgment or decree, except in so far 
as its execution is stayed on appeal, remains in 
force and is binding on the parties as to every ques¬ 
tion directly decided until it is reversed or set 
aside,38 an appeal, as a rule, does not stay further 
proceedings in the lower court with reference to 
rights not passed on or affected by the order or de¬ 
cree appealed from, but only such as affect the ex¬ 
ecution or operation of such order or decree,37 and 
the lower court has power to make orders looking 
to a continuance of the status quo.38 Also, the 


37. U.S.—Mutual Li, Ins. Co. of New 
York V. Phinney, Wash., 20 S.Ct. 
906, 178 U.S. 327, 44 L.Ed. 1088. 

3 C.J. p 1245 note 22. 

38. U.S.—Mutual L. Ins. Co. of New 
York V. Phinney, supra. 

39. U.S.—U. S. V. Gomez, Cal., 3 
Wall. 762, 18 L.Ed. 212. 

40. U.S.—Green v. Elbert, Colo., 11 
S.Ct. 188, 137 U.S. 615, 34 L.Ed. 792. 

41 . U.S.—Richardson v. Green, 
Mich., 9 S.Ct. 443, 130 U.S. 104, 32 
L.Ed. 872. 

42. U.S.—^Van Rensselaer v. Watts, 
7 IIow. 784, 12 L.Ed. 913. 

43 . U.S.—^Van Rensselaer v. Watts, 
supra. 

3 C.J. P 1246 note 44. 

44 . U.S.—U. S. V. Yates, La., 6 How. 

605, 12 L.Ed. 676. 

45 . U.S.— Radford v. Craig, 5 
Cranch 289, 3 L.Ed. 104. 

46. U.S.—Davis v. Wakclee, N.Y., 16 
S.Ct. 666, 166 U.S. 680, 39 L.Ed. 678. 

47 . U.S.—^U. S. V. Yates, La., 6 How. 

606, 12 L.Ed. 676. 

48. U.S.—Shute v. Keyser, Ariz., 13 
S.Ct. 960, 149 U.S. 649, 37 L.Ed. 884 
—Goodwin v. Eox, Ill., 7 S.Ct. 779, 


120 U.S. 776, 30 L.Ed. 816—Farrar 
v. U. S., 3 Pet. 469, 7 L.Ed. 741. 

3 C.J. p 1241 note 79. 

49. U.S.—Richardson v. Green, 

Mich., 9 S.Ct. 443, 130 U.S. 104, 32 
E.Ed. 872—Radford v. Folsom, Io¬ 
wa, 8 S.Ct. 334, 123 U.S. 726, 3l L. 
Ed. 292—Grigsby v. Purcell, Ky., 99 
U.S. 505, 25 L.Ed. 354. 

50 . U.S.—Cherokee Nation v. Whit¬ 
mire, Ct.Cl., 32 S.Ct. 200, 223 U.S. 
108, 66 L.Ed. 370—^Aspen Mining & 
Smelting Co. v. Billings, Colo., 14 
S.Ct. 4, 160 U.S. 31, 37 L.Ed. 986. 
The qaestlon of when a proceed¬ 
ing has been perfected so as to op¬ 
erate as a transfer of jurisdiction 
is dependent almost entirely on the 
provisions of the statutes and rules 
of court. 

U.S. —Evans v. State Nat. Bank, La., 
10 S.Ct. 493, 134 U.S. 330, 33 L.Ed. 
917. 

3 C.J. p 1253 note 30. 

51 . U.S.—Keyser v. Farr, D.C., 105 
U.S. 265, 26 L.Ed. 1026—^Draper v. 
Davis, D.C., 102 U.S. 370, 26 L.Ed. 
121 . 

U. S. V. Aluminum Co. of Ameri¬ 
ca, D.C.N.Y., 2 F.R.D. 224. 

52 . U.S. —Keyser v. Farr, D.C., 105 

U.S. 265, 26 L.Ed. 1026. i 
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53. U.S.—Hunnicutt v. Peyton, Tex., 
102 U.S. 333, 26 L.Ed. 113. 

54. U.S.—Hovey v. McDonald, D.C., 
3 S.Ct. 136, 109 U.S. 160, 27 L.Ed. 

888 . 

55. U.S.—Hovey v. McDonald, su¬ 
pra. 

56. U.S.—Merrimack River Sav. 
Bank v. Clay Center, Kan., 3l S.Ct. 
295, 219 U.S. 627, 66 L.Ed. 320, Ann. 
CaB.1912A 513. 

57. U.S.—Hovey v. McDonald, D.C., 
3 S.Ct. 136, 109 U.S. 160, 27 L.Ed. 
888 . 

Punishing violation of injunction 

Where an appeal from a decree en¬ 
joining defendant from doing an act 
does not suspend the operation of 
the injunction, or where the lower 
court properly continues an injunc¬ 
tion or grants a restraining order 
pending an appeal, it is usually held 
that the doing of the act enjoined 
may be punished by the lower court 
as a contempt notwithstanding the 
appeal. 

U.S.—-Merrimack River Sav. Bank v. 
Clay Center, Kan., 31 S.Ct. 296, 219 
U.S. 627, 65 L.Ed. 320, Ann.Cas. 
1912A 613. 

58. U.S.—Newton v. Consolidated 
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pendency of an appellate proceeding does not de¬ 
prive the trial court of power to hear and determine 
matters which are independent of, or collateral to, 
the subject matter before the appellate court,®^ 
but the lower court cannot take such action as will 
be, in effect, an execution of its judgment or will 
destroy the subject of the appeal or place the funds 
involved where they will be beyond the control of 
the ultimate judgment or decree.®® 

§ 201(8). — Supersedeas or Stay of Pro¬ 
ceedings; Injunction 

A tupertedeat or stay of proceedlnga pending an 
appeal can be had only on compliance with the terms 
and conditions prescribed by statutes and rules of court, 
as by the giving of a bond or security; but when granted 
it suspends all further proceedings tending to enforce the 
Judgment, order, or decree. 

Ordinarily, an appeal has no effect as a super¬ 
sedeas,®^ and a supersedeas or stay can be had only 
on a compliance with the terms and conditions pre¬ 
scribed by the statutes and rules of court.®^ 

An application for a stay of a writ of mandamus 
and injunction may be denied where no irreparable 
injury to the applicant by denial of the stay is es¬ 


tablished to the satisfaction of the Supreme 
Court.®2*® 

An appeal from an order or decree granting or 
dissolving an injunction does not disturb its opera¬ 
tive force, even where the party complaining of it 
has given a bond or undertaking and otherwise 
complied in all respects with the general require¬ 
ments for a supersedeas or stay of proceedings.®® 
A fortiori, the prosecution of an appeal cannot op¬ 
erate as an injunction where none has been grant¬ 
ed, as in the case of an appeal from a decree dis¬ 
missing a bill for an injunction or from an order 
denying a preliminary injunction.®^ However, even 
in the case of appeals from such orders or decrees, 
the lower court or the Supreme Court has the power, 
in order to preserve the status quo pending the ap¬ 
peal or to prevent irreparable injury or multiplicity 
of suits, to issue a supersedeas or stay or to sus¬ 
pend, modify, grant, or continue an injunction.®® 
Where the question is whether an injunction should 
be lifted or stayed, the irreparable injury facing 
plaintiff must be balanced against the competing 
equities, notwithstanding that one consequence of 
staying an injunction pending appeal may be to 
render the appeal moot in whole or in part.®®-® 


Gas Co. of New York, N.Y., 42 8. 
Ct. 264, 268 U.S. 165, 66 L.Ed. 538— 
Grant v. Phoenix Mut. L. Ina. Co., 
D.C., 7 S.Ct. 849, 121 U.S. 118, 30 L. 
Ed. 909—Hovey v. McDonald, D.C., 
8 S.Ct. 136, 109 U.S. 160, 27 L.Ed. 
888 . 

3 C.J. p 1270 note 42. 

69. U.S.—Newton v. Consolidated 
Gas Co. of New York, N.Y., 42 S. 
Ct. 264, 258 U.S. 166, 66 L.Ed. 538. 
8 C.J. p 1268 note 23. 

ZiLvestmoat of funds resulting 
from the sale of property under an 
order made pending litigation may 
be authorized or directed by the low¬ 
er court. 

U.S.—Spring v. South Carolina Ins. 
Co., S.C., 6 Wheat. 619, 5 L.Ed. 320. 

60. U.S.—Goddard v. Ordway, D.C., 
94 U.S. 672, 24 L.Ed. 237—Bronson 
V. La Crosse & M. R. Co., Wls., 1 
Wall. 406, 17 L.Ed. 616. 

61. U.S.—Hovey v. McDonald, D.C., 
3 S.Ct. 136, 109 U.S. 160, 27 L.Ed. 
888 . 

82 C.j. p 388 note 1 [b]. 

62. U.S.—^Tltle Guaranty & Surety 
Co. V. U. S., to Use of General Elec¬ 
tric Co., Pa., 32 S.Ct. 168, 222 U.S. 
401, 56 L.Ed. 248. 

3 C.J. p 1274 note 64. 

TaJclag appeal in time 
To entitle appellant to a super¬ 
sedeas or stay, the appeal must gen¬ 
erally be taken or allowed by the 
court in the manner and within the 


time prescribed by statute or rule of 
court. 

U.S.—Title Guaranty & Surety Co. v. 

U. S. to Use of General Electric Co., 
supra—Kitchen v. Randolph, Pa., 
93 U.S. 86, 23 L.Ed. 810. 

3 C.J. p 1275 note 71. 

Order of dlstriot court held suffl- 
oient foundation for application for 
order staying injunction pending ap¬ 
peal. 

U.S.—Breswick & Co. ▼, U. S., N.Y., 

75 S.Ct. 912. 

62.5 U.S.—Long Beach Federal Sav. 
& Loan Ass'n v. Federal Home 
Loan Bank of San Francisco, Cal., 

76 S.Ct. 32, 

63. U.S.—Cumberland Telephone & 
Telegraph Co. v. Louisiana Public 
Service Commission, La., 43 S.Ct. 
75, 260 U.S. 212, 67 L.Ed. 217. 

3 C.J. p 1280 note 11. 

64. U.S.—Virginian Ry. Co. v. U. 
S., W.Va., 47 S.Ct. 222, 272 U.S. 668, 
71 L.Ed. 463—Knox County v. 
Harshman, Mo., 10 S.Ct. 8 132 U.S. 
14, 33 L.Ed. 249. 

65. U.S.—Omaha & C. B. St. R. Co. 

V. Interstate Commerce Commis¬ 
sion, 32 S.Ct. 833, 222 U.S. 682, 66 
L.Ed. 324—^Merrimack River Sav. 
Bank V. Clay Center, Kan., 31 S. 
Ct. 296, 219 U.S. 627, 65 L.Ed. 320, 
Ann.Cas.l912A 613—Hovey v. Mc¬ 
Donald. D.C., 8 S.Ct. 186, 109 U.S. 
150, 27 L.Ed. 888. 

Notice of application 
Except in extraordinary circum¬ 
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stances, notice should be given op¬ 
posing counsel of an application for 
an injunction pending appeal from 
an order denying an interlocutory in¬ 
junction. 

U.S.—Cumberland Telephone & Tele¬ 
graph Co. V. Louisiana Public Serv¬ 
ice Commission, La., 43 S.Ct. 75, 260 
U.S. 212, 67 L.Ed. 217. 

Application referred to lower court 
Supreme Court will generally refer 
applications for injunction pending 
appeal from the denial of an inter¬ 
locutory injunction to the court of 
three judges who heard the applica¬ 
tion and are familiar with the rec¬ 
ord. 

U.S.—Cumberland Telephone & Tele¬ 
graph Co. V. Louisiana Public Serv¬ 
ice Commission, supra. 

Effect of order 

Action of the district court, con¬ 
sisting of three judges, denying an 
application for an interlocutory in¬ 
junction, in granting an injunction 
pending an appeal, will not revive 
or vitalize a void order previously 
granted by a single judge. 

U.S.—Cumberland Telephone & Tele¬ 
graph Co. V. Louisiana Public Serv¬ 
ice Commission, supra. 

Motion to vacate euepenslou granted 
U.S.—Lucy v. Adams, 76 S.Ct. 33, 860 
U.S. 1,100 L.Ed. 8. 

66.5 U.S.—Breswick & Co, v. U. S.» 

N.Y., 75 S.Ct. 912. 

Prejudice from part of Injunction 
In proceeding on defendants' appll- 
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The Supreme Court may refuse, as unwarranted, 
interference with an order of the court of appeals 
staying, pending an appeal, a preliminary injunc¬ 
tion issued by a district court.®5.i0 

Allowance hy court or justice. Either the lower 
or the Supreme Court, according to the circumstanc¬ 
es, has power to grant a supersedeas or stay of pro¬ 
ceedings pending an appeal,®® and this power has 
been held to be inherent in the courts.®*^ While a 
supersedeas or stay is generally allowed as a matter 
of coTirse on compliance by appellant with pre¬ 
scribed conditions,®® the court cannot grant a 
supersedeas or stay in a case which is not within 
the statute or in the absence of compliance with 
prescribed conditions.®® 

The Supreme Court may grant a temporary re¬ 
straining order pending the final determination of 
the action by the court, where the questions proposed 
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to be presented to it for review are of such signifi¬ 
cance and difficulty that there is a substantial 
prospect that they will command four votes for re¬ 
view.®®® However, the court may refuse to grant 
a temporary injunction pending its disposition of the 
appeal, where irreparable injury is not shown®®-^® 
and the state statutes accord an adequate remedy to 
appellants which they have not yet exhausted;®®*^® 
the fact that such procedures cause inconvenience 
and expense and that appellants may ultimately 
prevail is not controlling.®®-®® 

A single justice of the Supreme Court has power 
to grant a stay of a preliminary injunction, and 
supersedeas, pending appeal to the court;®®-®® but 
in passing on the application, a single justice’s stay 
powers should be exercised most sparingly, both 
in fairness to the prevailing parties below and 
out of deference to the court.®®-®® 


cation for order staying, pending ap¬ 
peal to Supreme Court, a preliminary 
injunction enjoining defendants from 
enforcing or taking any action pursu¬ 
ant to orders of Interstate Commerce 
Commission, particular part of in¬ 
junction would not be disturbed in 
absence of a showing that defendants 
would be prejudiced by continuance 
of that aspect of the Injunction. 

U.S.—Breswlck & Co. v. U. S., supra. 

Part of liijTui.otioii stayed, even 
though such stay might render ap¬ 
peal partially moot. 

U.S.—Breswick & Co. v. U. S., supra. 
Matters not oonsidered 

(1) Where prevention of damage 
was not covered by injunction, such 
possible damage could not be taken 
into consideration in deciding wheth¬ 
er injunction should be stayed. 
U.S.—Breswlck & Co. v. U. S., supra. 

(2) In proceeding on application 
for order staying, pending appeal to 
Supreme Court, preliminary injunc¬ 
tion enjoining defendant corporation 
and Interstate Commerce Commis¬ 
sion. pending final judgment, from 
enforcing or taking any action pursu¬ 
ant to orders of Interstate Commerce 
Commission authorizing a preferred 
stock plan, plaintiffs’ contention as 
to alleged unfairness of the preferred 
stock plan was not open for consid¬ 
eration. 

U.S.—Breswlck & Co. v. U. S., supra. 
65.10 U.S.—Cunningham v. English, 
App.D.C., 78 S.Ct. 3, 2 Ii.Ed.2d 13. 

66 . U.S.—Champlln Refining Co. v. 
Corporation Commission of State 
of Oklahoma, Okl., 62 S.Ct. 659, 282 
U.S. 210, 76 L.Bd. 1062, 86 A.L.R. 
403—Merrimack River Sav. Bank v. 
Clay Center, Kan., 31 S.Ct. 296, 219 
U.S. 527, 66 L..Ed. 320, Ann.Cas. 
1912A 613—^Ex parte Ralston, La.. 
7 S.Ct. 317, 119 U.S. 613, 80 L.Ed. 


606—Hovey v. McDonald, D.C., 3 
S.Ct. 136, 109 U.S. 160, 27 L.Ed. 888. 

3 C.J. p 1288 note 49. 

Judgment under anti-trust laws 

(1) Motion to stay effect of certain 
provisions of Judgment against liQ- 
uor wholesalers, found guilty of vio¬ 
lating anti-trust laws, pending direct 
appeal to Supreme Court, denied. 
U.S.—U. S. V. United Liquors Corp., 

77 S.Ct. 208. I 

(2) Stay of Judgment under anti¬ 
trust act, pending appeal, may be | 
granted, in substantial part, where 
some of the relief granted by the dis¬ 
trict court was admittedly drastic 
under circumstances. 

U.S.—International Boxing Club of 
N. Y., Inc. V. U. S., N.T., 78 S.Ct. 4, 

2 L.Ed.2d 15. 

Supervisory orders 

Circumstances did not warrant ex¬ 
ercise of discretion to stay enforce¬ 
ment of supervisory orders, directed 
against alien subject to final adminis¬ 
trative orders of deportation, pending 
appeal to Supreme Court from deci¬ 
sion dismissing, on Jurisdictional 
grounds, suit by aliens challenging 
the constitutionality of such supervi¬ 
sory orders and statute under which 
they wore issued. 

U.S.—^Nukk V. Shaughnessy, 76 S.Ct. 
255. 

Stay of order graatlag habeas oor- 

pus may be granted so as to permit 
filing of petition for certiorari. 

U.S.—Sklaroflf v. Skeadas, R.I., 76 S. 
Ct. 736. 

67. U.S.—Merrimack River Sav. 

Bank v. Clay Center, Kan., 81 S. 
Ct. 296, 219 U.S. 627, 66 L.Ed. 320, 
Ann.Ca8.1912A 613. 

68. U.S.—^Hovey v. McDonald, D.C., 

3 S.Ct. 136, 109 U.S. 160, 27 L.Ed. 

888 . 

3 C.J. p 1286 note 36. 
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69. U.S.—Title Guaranty & Surety 
Co. v. U. S., to Use of General Elec¬ 
tric Co., Pa., 32 S.Ct. 168, 222 U.S. 
401, 66 L.Ed. 248—Covington Stock- 
Tards Co. v. Keith, Ky., 7 S.Ct. 881. 
121 U.S. 248, 30 L.Ed. 914—Leonard 
V. Ozark Land Co., Ark., 6 S.Ct. 
127, 116 U.S. 466, 29 L.Ed. 445. 

69.B U.S.—Organized Village of 

Kake v. Egan, Alaska. 80 S.Ct. 33. 

69.10 U.S.—Geo. F. Alger Co. v. 
Peck, 74 S.Ct. 606. 

69.15 U.S.—Geo. P. Alger Co. v. 
Peck, supra. 

69.20 U.S.—Geo. P. Alger Co. v. 
Peck, supra. 

69.25 U.S.—liroswick & Co. v, U. S., 
N.Y., 76 S.Ct. 912. 

Prior appllcatiou below uot required 

It is permissible for a Justice of 
the Supreme Court to entertain an 
application for an order staying, 
pending appeal to that court, pre¬ 
liminary Injunction order entered by 
three-judge district court without 
any prior application below. 

U.S.—Breswlck & Co. v. U. S., supra. 
69.30 U.S.—^Breswick & Co. v. U. S., 
supra. 

Boudablllty of plaintiffs* Interest 

Even though Interest of plaintiffs, 
who were common stockholders In 
corporation, was bendable, that alone 
would not Justify Justice in overturn¬ 
ing district court’s decision enjoining 
defendants, pending final Judgment, 
from enforcing or taking any action 
pursuant to orders of Interstate Com¬ 
merce Commission determining that 
affairs of the corporation were sub¬ 
ject to provisions of Interstate Com¬ 
merce Act and authorizing a pre¬ 
ferred stock plan. 

U.S.—Breswick & Co. v. U. S,. supra. 
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Bond or security. In accordance with statutory 
provisions and rules of court, a bond or undertak¬ 
ing must be given in order to obtain or effect a 
supersedeas or stay pending appeal.’^® Such bond 
or undertaking must ordinarily be given within the 
time prescribed,and must conform substantially 
to the requirements of the statute and orders of 
the court.“^2 Where the court is authorized and re¬ 
quired to fix the amount of the bond, it should fix 
such an amount as will give full protection,*^ 3 but 
a condition imposed in addition to those required 
by statute has been held void.*^^ The bond or un¬ 
dertaking should sufficiently identify the judgment, 
order, or decree appealed from,*^5 and must be 
properly approved by the court but defects may 
be corrected in a proper case,^^ or permission may 
be given to file new or additional securityJ® 

Modification of stay. On a proper showing, an 
order granting a supersedeas or stay of proceedings 
may be modified or vacated and set aside on mo¬ 
tion in the lower court before it has lost jurisdic¬ 
tion, or in the Supreme Court after it has acquired 
jurisdiction.*^3 Thus, a supersedeas or stay may be 
set aside and vacated on a showing that it has been 
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improperly issued or ordered,3® or that it has been 
obtained by fraud,8i or, as a general rule, where 
the supersedeas or stay bond or undertaking is in¬ 
sufficient but it will not be modified or vacated 
on motion, where no necessity or good reason there¬ 
for is shown.®3 An application to modify or va¬ 
cate a supersedeas may and should be made by mo¬ 
tion to dismiss the order,3"* and it has been held that 
the propriety of an order granting a supersedeas 
cannot be considered on a motion to dismiss the ap¬ 
peal.85 

Operation and effect. A supersedeas suspends all 
further proceedings on the judgment, order, or de¬ 
cree appealed from and prevents the enforcement 
thereof in whole or in part pending the appeal 
but as a general rule a supersedeas or stay operates 
from, and only from, the time of the completion of 
those acts which are requisite to call it into ex¬ 
istence.® 7 Ordinarily, it does not reverse, annul, or 
undo what has already been done,88 but, while it 
docs not discharge a previous levy or the lien there¬ 
by acquired, it does suspend further proceedings 
under such levy or lien.89 However, the super¬ 
sedeas or stay is confined to proceedings in the suit in 


70. U.S.—^Western Union Tel. Co. v. 
Eyser, Colo., 19 Wall. 419, 22 L.Ed. 
43. 

8 C.J. p 1294 note 19. 

71. U.S.—^Danville v. Brown, Va., 
9 S.Ct. 149, 128 U.S. 603, 32 L.Ed. 
507. 

8 C.J. p 1299 note 39. 

72. U.S.—Omaha Hotel Co, v. 

Kountze, Neb., 2 S.Ct. 911, 107 U. 
S. 378, 27 L.Ed. 609—Seward v. 
Corneau, La., 102 U.S. 161, 26 L.Ed. 
86—Gay v. Parpart, Ill., 101 U.S. 
391, 25 L.Ed. 841—Orchard v. 

Hughes, Neb., 1 Wall. 73, 17 L.Ed. 
660. 

73. U.S.—Stafford v. Union Bank of 
Louisiana, Tex., 16 How. 135, 14 L. 
Ed. 876—Catlett v. Brodie, D.C., 9 
Wheat. 663, 6 L.Ed. 158. 

3 C.J. p 1306 note 79 [a]. 

AmouAt held i&sufflcient 
Where a defendant against whom a 
Judgment for fourteen thousand dol¬ 
lars was affirmed by the state court 
procured a review with a supersedeas 
bond in the sum of two thousand 
dollars only, which, however, pro¬ 
vided that it should not affect the 
liability on the bond for an appeal 
to the state court, the supersedeas 
will be vacated unless a bond for 
twenty thousand dollars is given by 
plaintiff In error. 

U.S.—^Missouri Pac. R. Co. v. McQrew 
Coal Co., Mo., 40 S.Ct. 603. 

74L U.S.—Omaha Hotel Co. v. 

Kountze, Neb., 2 S.Ct. 911, 107 U.S. 
878, 27 L.Ed. 609. 


75. U.S.—^New Orleans Ins. Co. v. E. 
D. Albro Co., La., 6 S.Ct. 289, 112 
U.S. 606, 28 L.Ed. 809. 

76. U.S.—Omaha First Nat. Bank v. 
Omaha, Neb., 96 U.S. 737, 24 L.Ed. 
881—O’Reilly v. Edrington, Miss., 
96 U.S. 724, 24 L.Ed. 659. 

77. U.S.—New Orleans Ins. Co. v. E. 
D. Albro Co., La., 5 S.Ct. 289, 112 
U.S. 606, 28 L.Ed. 809. 

3 C.J. p 1312 note 16. 

A motion to enlazge seonrity in 
the appeal bond for the purpose of 
covering apprehended damages which 
plaintiff thinks he may sustain by 
being kept out of the land cannot be 
granted by the Supreme Court. 

U.S.—Roberts v. Cooper, Mich., 19 
How. 373, 16 L.Ed. 687. 

78. U.S.—Harwood v. Dickerhoff, 6 
S.Ct. 669, 117 U.S. 200, 29 L.Ed. 887. 

3 C.J. p 1311 note 13. 

79. U.S.—Florida Cent. R. Co. v. 

Schutte, Fla., 100 U.S. 044, 25 L.Ed. 

605. 

3 C.J. p 1313 note 18. 

80. U.S.—Florida Cent. R. Co. v. 

Schutte, supra. 

81. U.S.—Florida Cent. R. Co. v. 

Schutte, supra. 

88. U.S.—^Black v. J, W. Zacharie & 
Co., La., 3 IIow. 483, 11 L.Ed. 690. 

83. U.S.—^Western Air-Line Constr. 
Co. v. McGillls, Ill., 8 S.Ct. 1390, 127 
U.S. 776, 32 L.Ed. .'124. 

84. U.S.-—Hudgins v. Kemp, Va., 18 
How. 630, 15 L.Ed. 611. 

85. U.S.—Hudgins v. Kemp, supra. 
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86. U.S.—Natal v. Louisiana, La., 8 
S.Ct. 263, 123 U.S. 616, 31 L.Ed. 
233. 

3 C.J. p 1316 note 32. 

On removal of oauM 

(1) On appeal to the Supreme 
Court in an action removed from a 
state court to a federal court, a su¬ 
persedeas will be limited to the effect 
of a supersedeas in case of an appeal 
to the supreme court of the slate. 
U.S.—East Tennessee, V. & G. R Co. 

v. Southern Tel. Co., Ala., 6 S.Ct. 
168, 112 U.S. 306, 28 L.Ed. 746. 

(2) A supedsedeas issued out of 
the Supreme Court of the United 
States, directed to a circuit court of 
the United States, on proceedings 
there for the removal of a cause to 
such circuit court, has been held not 
to operate as a stay of proceedings 
in the original suit in the state court. 
N.J.—^National Union Bank v. Dodge, 

42 N.J.Law 316. 

87. U.S.—^Hovey v. McDonald, D.C., 
3 S.Ct. 136, 109 U.S. 160, 27 L.Ed. 
888 . 

3 C.J. p 1318 note 41. 

88. U.S.—Boise County v. Gorman, 
Idaho, 19 Wall. 661, 22 L.Ed. 226. 

89. U.S.—Boise County v. Gorman, 
supra. 

At oommoa law a supersedeas did 
not destroy the lien of an execution 
previously levied or effect a stay of 
further proceedings thereon. 

U.S.—Boyle v. Zacharie^ Md., 6 Pet. 
648, 8 L.Ed. 632. 
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which the judgment, order, or decree is rendered 
or made, and to such as are based on, or touch the 
enforcement or carrying into effect of, that judg¬ 
ment, order, or decree appealed from,®® and it does 
not discharge interlocutory orders made for the 
preservation of the property or protection of the 
rights and interests of the parties pending the liti¬ 
gation,®! or prevent the prosecution of collateral 
or independent actions or proceedings.®® 

Proceedings in violation of a supersedeas or stay 
may be vacated or set aside;®® and, where a stay is 
perfected by the execution of the bond as prescribed 
by statute, if the trial court undertakes to proceed 
to exercise an unauthorized jurisdiction pending 
such stay, it may be restrained by a writ of pro¬ 
hibition.®^ 

Liability on bonds. Generally, the rights, liabili¬ 
ties, and obligations of a surety on a bond given 
on appeal to the Supreme Court are governed by 
applicable statutes and rules of the court.®^ 

§ 201(9). - Record and Proceedings Not 

of Record 

a. In general; matters to be shown by 

record 

b. Scope and contents of record 

c. Necessity of bill of exceptions or state¬ 

ment of facts 


d. Contents, making, and settlement of 

bill of exceptions 

e. Contents, making, and settlement of 

statement of facts 

f. Report by trial judge of facts found 

g. Making, form, and requisites of tran¬ 

script of record 

h. Authentication and certification 

i. Printing, transmission, and filing of 

record 

j. Defects, objections, amendments, and 

corrections 

k. Conclusiveness and effect of record 

l. Questions presented for review 

m. Matters not apparent of record 

a. In General; Matters to Be ShoTm by Record 

The record on appeal to, or review by, the Supreme 
Court must affirmatively show the taking of all steps 
and the existence of all facta necessary to confer Ju¬ 
risdiction on that court. It must show the Jurisdiction 
of the lower court, the rendition of an appealable Judg¬ 
ment, order, or decree, the objection to proceedings in 
the lower court, the ruling of the court thereon, and the 
saving of an exception to such ruling. 

The record, on an appeal to the Supreme Court, 
must show affirmatively the proper taking of all the 
steps, and the existence of all the facts, necessary to 
confer jurisdiction on that court.®® So, it must 
show the rendition and entry in the lower court of an 


90. TT.S.—Grant v. Phoenix Mut. L. 
Ins. Co, D.C., 7 S.Ct. 849, 121 U.S, 
118, 30 L.Ed. 909. 

91. U.S.—Grant v. Phoenix L, Ins. 
Co., supra. 

92. U.S.—Natal v. Louisiana, La., 8 
S.Ct. 253. 123 U.S. 516, 3l L.Ed, 233. 

Suit to enjoin, enforceiuent of judfir- 
ment 

Pendency of an appeal with a su- 
presedeas or stay to reverse a Judg:- 
ment does not prevent a suit to en¬ 
join enforcement of the Judgment on 
prounds independent of the merits of 
the original controversy. 

U.S.—Johnson v. St. Louis, I. M. & 
S. R. Co., Ark., 12 S.Ct. 124, 141 U.S. 
602, 35 L.Ed. 875. 

93. U.S.—Stockton v. Bishop, Po., 2 
How. 74, 11 L.Ed. 184. 

94. U.S.—Bronson v. La Crosse & M. 
R. Co., Wis., 1 Wall. 406, 17 L.Ed. 
616. 

95. U.S.—^Hopkins v. Orr, N.M., 8 S. 
Ct. 590, 124 U.S. 610, 31 L.Ed. 623. 

4 C.J. p 1276 note 6. 

Penalty of bond 

Recovery may be had on an appeal | 
bond to the extent of the penalty of | 
the bond together with Interest. j 
Ives V. Merchant’s Bank of | 


Boston. R. I., 12 How., U.S., 169, 13 
L.Ed. 936. 

Pamages 

(1) Where the bond secures a stay 
of execution or supersedeas, a con¬ 
dition to pay damages and costs may 
include the amount of the judgment. 
U.S.—Jerome v. McCarter, Mich., 21 

Wall. 17, 22 L.Ed. 615—Catlett v. 
Brodie, D.C., 9 Wheat. 663, 6 L.Ed. 
158. 

4 C.J. p 1291 note 14. 

(2) The liability on the bond may 
cover damages not awarded by the 
Supreme Court where the bond is 
conditioned for the payment of dam¬ 
ages resulting from the appeal. 

U.S.—Omaha Hotel Co. v. Kountze, 

Neb., 2 S.Ct. 911, 107 U.S. 378. 27 
L.Ed. 609—Catlett v. Brodie, supra. 

(3) There is ordinarily no liabil¬ 

ity on an appeal bond for a rea.son- 
able attorney’s fee paid by appellee 
to his attorney for the appeal, such 
a liability not being included in a 
condition to pay damages. j 

U.S.—Wayne County Sup’rs v. Kenni- 

cott, Ill., 103 U.S. 664, 26 L.Ed. 486. 

4 C.J. p 1296 note 96. 

Foreclosure of liens 

(1) If the action is wholly in rem, 
to subject a specifle property or fund 
to the satisfaction of a claim, as in 
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foreclosure of mortgages or other 
llen.s, and no personal judgment for 
a deficiency is entered, an appeal 
bond conditioned to satisfy the judg¬ 
ment Is not security for such defi¬ 
ciency; such a bond does not cover 
the rents and profits of such proper¬ 
ty or fund, but only the deterioration 
or los.s thereof because of the appeal; 
nor docs it cover the value of the 
use of the mortgaged property pend¬ 
ing the appeal. 

U.S.—Omaha Hotel Co. v. Ejguntze^ 
Neb.. 2 S.Ct. 911, 107 U.S. 378, 27 
L.Ed. 600. 

4 C.J. p 1201 note 24. 

(2) However, recovery may be had 
for use of the property where the 
appeal is from an order confirming 
a foreclosure sale and directing the 
immediate execution and delivery of 
a deed to the purchaser. 

U.S.—^Woodworth v. Northwestern 
Mut. L. Ins. Co., Mo., 22 S.Ct. 676, 
185 U.S. 354, 46 L.Ed. 946. 

96. U.S.—Suydam v. Williamson, N.. 
T., 20 How. 427, 16 L.Ed. 978— 
Amis V. Pearle, 16 Pet. 211, 10 L. 
Ed. 714. 

FlllAg petition for appeal 

Where the record shows the filing 
of a petition for an appeal, its allow¬ 
ance, the filing and approval of a 
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appealable judgment, decree, or order, presenting a 
final adjudication against appellant as to some right 
claimed by him,®7 and the judgment, order, or de¬ 
cree under review must be set out in the record 
proper, and its absence is not supplied by a mere 
recital in the bill of exceptions, or other part of the 
record, that judgment has been entered.®* 

Jurisdictional amount. The record must show 
affirmatively that the amount or value of the thing 
or matter in controversy is sufficient to confer ap¬ 
pellate jurisdiction on the Supreme Court;®® and, 
while a stipulation of the parties as to the amount 
is not controlling, it may, in the discretion of the 
court, be regarded, with reference to the other facts 
appearing in the record of the particular case, as 
sufficient proof of the amount in controversy to sus¬ 
tain its jurisdiction 1 

Jurisdiction of lower court. The record must 
show that the lower court had jurisdiction of the 
case,® and if the requisite jurisdiction is anywhere 
expressly averred in the record, or facts are there¬ 
in stated which in legal intendment constitutes such 
an allegation, the jurisdiction will be sustained.® 

Proceedings sustaining judgment, order, or de- 
cree. Where there was a trial without the interven¬ 
tion of a jury, the record on appeal must disclose 
the trial judge’s findings of fact and conclusions of 
law;^ but this rule does not apply where the ap¬ 


peal is from an adjudication on a claim under a 
special act of Congress, which requires the lower 
court to exercise equity jurisdiction.® It is usually 
required that the findings of fact and the conclu¬ 
sions of law when contained in the record, should be 
stated separately,® and a defect in the record in 
this respect is not cured by the fact that the record 
contains the evidence.^ Where the right to trial 
by jury must be expressly waived, the written stip¬ 
ulation of the parties waiving the jury must appear 
in the record.® 

Evidence. The evidence in the court below, in 
an equity proceeding, generally should be made a 
part of the record on appeal to the Supreme Court;® 
but it is not necessary that the record show the evi¬ 
dence in a cause which was disposed of on demur- 
rer.i® The evidence on which a court acted in 
dismissing the suit must appear of record if either 
party desires to have the order of dismissal re- 
vicwed.i®-® 

Grounds of review and presentation and reserva¬ 
tion thereof. It is the duty of the complaining party 
clearly and affirmatively to show by the appellate 
record that prejudicial error was committed in the 
court bclow,^^ and such error will not be inferred 
from a doubtful statement in the record.^® The 
record must show that the question sought to be re¬ 
viewed was presented to, and passed on by, the trial 


bond containingr a recital that appel¬ 
lant had obtained an appeal and hied 
a copy thereof In the clerk’s ofilce, 
and the service and flling: of the cita¬ 
tion, it sufficiently shows that the ap¬ 
peal as allowed was duly filed. 

U.S.—Harkrader v. Wadley, Va., 19 

S.Ct. 119, 172 U.S. 148, 43 L..Ed. 399. 

97. U.S.—^Missouri & Kansas Inter- 
urban Ry. Co. V. City of Olathe, 
Kan., 32 S.Ct. 46, 222 U.S, 186, 66 
L.Ed. 155—Haseltine v. Central 
Nat.»Bank, Mo., 22 S.Ct. 49, 183 U. 
S. 180, 46 L.Ed. 117—Clarke v. Mc- 
Dade, Cal., 17 S.Ct. 284, 166 U.S. 
168, 41 L.Ed. 673-—National Life 
Ins. Co. V. Scheffer, Minn., 131 U.S. 
Appendix ccili, 26 L.Ed. 1110—Clin¬ 
ton V. Missouri Pac. R. Co., Neb., 7 
S.Ct. 1268, 122 U.S. 469, 30 L.Ed. 
1214—McComb v. Commissioners of 
Knox County, N.C., 91 U.S. 1, 23 L. 
Ed. 185—^Miners’ Dank of Dubuque 
V. U. S., Iowa, 6 How. 213, 12 L.Ed. 
121 . 

96. U.S.—Clarke v. McDade, Cal., 17 
S.Ct. 284, 166 U.S. 168, 41 L.Ed. 673. 

99. U.S.—Enrique* v. Enriquez, Phil¬ 
ippine. 32 S.Ct. 64, 222 U.S. 127, 
66 L.Ed. 124—^E1 Paso Water Co. v. 
City of El Paso, Tex., 14 S.Ct. 494, 
162 U.S. 167, 38 L.Ed. 896—Red 


River Cattle Co. v. Needham, Tex., 
11 S.Ct. 208, 137 TJ.S. 632, 34 L.Ed. 
799—Hunt v. Blackburn, Ark., 8 S. 
Ct. 1396. 127 U.S. 774, 32 L.Ed. 323 
—Johnson v. Wilkins, Fla., 6 S.Ct. 
600, 116 U.S. 392, 29 L.Ed. 671— 
Parker v. Morrill, Va., 1 S.Ct. 14, 
106 U.S. 1, 27 L.Ed. 72. 

1. U.S.—U. S. V. Trans-Missouri 
Freight Ass’n, Kan., 17 S.Ct. 640, 
166 U.S. 290, 41 L.Ed. 1007. 

2. U.S.—Bingham v. Cabot, Mass., 
3 Dali. 382, 1 L.Ed. 646. 

3. U.S.—Sun Printing & Publishing 
Ass'n v. Edwards, N.T., 24 S.Ct. 696, 
194 U.S. 377, 48 L.Ed. 1027—Horne 
v. George H. Hammond Co., Mass., 
15 S.Ct. 167, 166 U.S. 393, 39 L.Ed. 
197. 

Evidence made a part of the record 

may be looked to to cure a defective 
averment of citizenship, on the ques¬ 
tion of Jurisdiction. 

U.S.—Sun Printing & Publishing 
Ass’n V. Edwards, N.Y., 24 S.Ct. 696, 
194 U.S. 377, 48 L.Ed. 1027. 

4. U.S.—U. S. V. “Old Settlers,” Ct. 
CL, 13 S.Ct. 650, 148 U.S. 427, 87 L. 
Ed. 609. 

6. U.S.—U. S. V. “Old Settlers,” su¬ 
pra—Harvey V. U. S., Ct.Cl., 106 U. 

S. 671, 26 L.Ed. 1206. 
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8. U.S.—U. S. V. Clark, Ct.Cl., 94 U. 
S. 73, 24 L.Ed. 67. 

7. U.S.—Graham v. Bayne, Ill., 18 
How. GO, 15 L.Ed. 266. 

8. U.S.—Bond v. Dustin, Ill., 6 S.Ct. 
296, 112 U.S. 604, 28 L.Ed. 836, fol¬ 
lowed in Spalding v. Manasso, Ill., 
9 S.Ct. 649, 131 U.S. 66, 33 L.Ed. 86. 

9. U.S.—Blease v. Garlington, S.C., 
92 U.S. 1, 23 L.Ed. 621—City of New 
Orleans v. U. S., La., 5 Pet. 449, 8 
L.Ed. 187—Conn v. Penn, Pa., 6 
Wheat. 424, 5 L.Ed. 126. 

4 C.J. p 65 note 73 [d]. 

10. U.S.—Missouri, K. & T. Ry. Co. 
V. Dlnsmore, Kan., 2 S.Ct. 9, 108 

U. S. 30, 27 L.Bd. 640. 

10.5 U.S.—^Wetmore v. Rymer, Tenn., 
18 S.Ct. 293, 169 U.S. 116, 42 L.Ed. 
682—Hartog v. Memory, Ill., 6 S. 
Ct. 621, 116 U.S. 688, 29 L.Ed. 726. 

11. U.S.—Florida R. Co. v. Smith, 
Fla., 21 Wall. 265, 22 L.Ed. 613— 
Suydam v. Williamson, N.T., 20 
How. 427. 16 L.Bd. 978—Bingham 

V. Cabot. Mass., 8 Dali. 882, 1 L. 
Ed. 646. 

12. U.S.—Mercantile Trust Co. v. 
Hensey, App.D.C., 27 S.Ct. 686, 206 
U.S. 298, 61 L.Ed. 811, 10 AnmCas. 

I 672. 
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court,that a specific and timely objection was 
taken to the proceeding deemed erroneous and a 
ruling obtained thereon,!^ and that a proper and 
timely exception to the ruling complained of was 
saved, and that the exception was specific where 
it is required to be so.i® 

In accordance with these rules, where such error 
is assigned for review, the record must show proper 
and timely objection, and exception saved, to the 
ruling of the court with respect to presumptions,!^ 
or the admission or exclusion of evidence, !8 and 
that the party complaining was prejudiced or ag¬ 
grieved thereby;!® to the giving or refusing of 
instructions,®® to rulings on motions,®! and to the 
judge’s findings of fact and conclusions of law.®® 
An alleged failure to give a certain instruction is 
not available on review unless the record discloses 
a timely and proper request therefor.®® 
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Exceptions to the report of a master or referee 
must, as a rule, be incorporated in the record®^ 

b. Scope and Contents of Record 

The record ordinarily coneiste of the enrolled pro¬ 
ceedings and facts of the case, and does not Include mat¬ 
ters which are not on the record proper unless they are 
brought in by bill of exceptions or other appropriate 
means. The opinion of the court is no part of the record, 
but its findings on issues tried by It are. 

The record ordinarily consists substantially of a 
written history of the enrolled proceedings or facts^ 
from the beginning to the end of the case,®® and 
docs not include other matters which are not a part 
of the record proper, unless they are brought in by 
bill of exceptions or other appropriate means.®® 

Process and appearance. Where the record shows 
a denial of the right to proceed and the grounds 
therefor, by a defendant who claims that he was nev- 


13. U.53.—Phoenix Mut. Life Ins. Co. 
V. Raddln, Mass., 7 S.Ct. 600, 120 

U. S. 183. 30 L.Ed. 644. 

14. U S.—Hanna v. Maas, Mich., 7 
S.Ct. 1055, 122 U.S. 24, 30 L.Ed. 
1117—Springfleld Fire & Marino 
Ins. Co. V. Sea, Ill., 21 Wall. 158, 22 
L.Ed. 611—Turner v. Yates, Md., 16 
How. 14, 14 L.Ed. 824. 

16. U.S.—Eastman Kodak Co. v. 
Gray. Pa., 64 S.Ct. 722, 292 U.S. 
332, 78 L.Ed. 1291, rehearing denied 
Eastman Kodak Co. v. Gray, 65 S. 
Ct. 60. 293 U.S. 628, 79 L.Ed. 714— 
Pacific Express Co. v. Malln, Tex., 
10 S.Ct. 166, 132 U.S. 631, 33 L.Ed. 
450—Miller v. Brooklyn Life Ins. 
Co., Md., 12 Wall. 286, 20 L.Ed. 398 
—Norris v. Jack.son, Ill., 9 Wall. 
126, 19 L.Ed. 608—Pomeroy's Les¬ 
see V. State Bank of Indiana, Ind., 
1 Wall. 692, 17 L.Ed. 638—Turner 

V. Yates. Md., 16 How. 14, 14 L.Ed. 
824—Hyde v. Booraom & Co., La., 
16 Pet. 169, 10 L.Ed, 925. 

16. U.S.—The Francis Wright, N.Y., 
105 U.S. 381, 26 L.Ed. 1100—Lincoln 
V. Claflin, Ill., 7 Wall. 132, 19 L.Ed. j 
106. 

17. U.S.—Chesapeake & Delaware 
Canal Co. v. U. S., Del., 39 S.Ct. 407, 
260 U.S. 123, 63 L.Ed. 889. 

Presumption of payment 

Correctness of ruling that pre¬ 
sumption of payment from lapse of 
twenty years without suit to collect 
obtains against the United States, not 
being questioned by appropriate ex¬ 
ceptions in record, will not be de¬ 
cided. 

Xj.s,—Chesapeake & Delaware Canal 
Co. V. U. S., supra. 

18. U.S.—Eagle Min. & Imp. Co. v. 

Hamilton, N.M., 81 S.Ct. 27, 218 U. 
S. 613, 64 L.Ed. 1181—Newport 

News & M. V. Co. v. Pace, Tenn.. 16 


S.Ct. 743, 158 U.S. 36, 39 L.Ed. 887—| 
San Pedro & Canon del Agua Co. v. 
U. S.. NM., 13 S.Ct. 94, 146 U.S. 
120, 36 L.Ed. 911—U. S. v. Carey, 
La.. 3 S.Ct. 424, 110 U.S. 51, 28 L. 
Ed. 67—Hutchins v. King. N.H., 1 
Wall. 53, 17 L.Ed. 544—U. S. v. 
Breitling, Ala., 20 How. 252, 15 L. 
Ed. 900. 

19. U.S.—Sire v. Ellithorpe Air- 
Brake Co., N.Y., 11 S.Ct. 194, 137 
U.S. 679, 34 L.Ed. 801. 

20. U.S.—New Orleans & N. E. R. 
Co. V. Jopes, Mis.s., 12 S.Ct. 109, 142 
U.S. 18, 35 L.Ed. 919—Ex parte 
Crane, N.Y., 6 Pel. 190, 8 L.Ed. 92. 

That proper objections were sea¬ 
sonably made must be shown by the 
record, where error is assigned to the 
giving of certain Instructions by the 
trial judge. 

U.S.—Hutchins v. King, N.H., 1 Wall. 
63, 17 L.Ed. 644. 

21. U.S.—Eastman Kodak Co. v. 
Gray, Pa., 54 S.Ct. 722. 292 U.S. 332, 
78 L.Ed. 1291, rehearing denied 65 
S.Ct. 66, 293 U.S. 628, 79 L Ed. 714. 

Motion for Judgment 

Transcript showing docket entry 
opposite date before case was sub¬ 
mitted to court without Jury by stip¬ 
ulation that plaintiff’s motion for 
Judgment on verdict and assessment 
of treble damages was filed was in¬ 
sufficient to show that a motion for 
judgment or whole record was duly 
presented and overruled accompanied 
by adequate exceptions. 

U.S.—^Eastman Kodak Co. v. Gray, su¬ 
pra. 

Where a motion for new trial is in 
qusftion, the record should show the 
trial Judge’s ruling or order on the 
motion, and the grounds on which 
the motion was granted or refused. 
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I U.S.—Poydras de la Lande v. Louisi¬ 
ana. La., 18 How. 192, 16 L.Ed. 860. 

22. U.S.—Eagle Min. & Imp. Co. v. 
Hamilton, N.M., 81 S.Ct. 27, 218 U. 
S. 613, 64 L.Ed. 1131. 

23. U.S.—^Myers v. Pittsburgh Coal 
Co., Pa.. 34 S.Ct. 669, 233 U.S. 184, 
68 L.Ed. 906—^Andrews v. U. S., 
Cal, 16 S.Ct. 798, 162 U.S. 420, 40 
L.Ed. 1023—Texas & P. Ry. Co. v. 
Volk, Tox., 14 S.Ct. 238, 161 U.S. 73, 
38 L.Ed. 78. 

24. U.S.—Topliff V. Topllflf, Ohio, 12 
S.Ct. 826, 145 U.S. 166, 86 L.Ed. 658 
—Belford v. Scribner, Ill., 12 S.Ct. 
734, 144 U.S. 488, 86 L.Ed. 614. 

25. U.S.—^U. S. V. Taylor, Tenn., 13 
S.Ct. 479, 147 U.S. 695, 37 L.Ed. 335. 
A demurrer and the action of the 

oonrt thereon are parts of the record 
proper, and no bill of exceptions or 
ca.se is necessary to procure a review 
thereof. 

U.S.—Suydam v. Williamson, N.Y., 20 
How. 427, 16 L.Ed. 978. 

An instrument of which oyer has 
been given becomes a part of the rec¬ 
ord. 

U.S.—Suydam v. Williamson, supra. 

A petition for removal of a cause 
to a federal court constitutes a part 
of the record without a bill of excep¬ 
tions. 

U.S.—Phoenix Ins. Co. v. Pachner, N. 
Y., 96 U.S. 183, 24 L.Ed. 427. 

26. U.S.—England v. Gebhardt, N.J., 
6 S.Ct. 287, 112 U.S. 602, 28 L.Ed. 
811—Sargeant v. State Bank of In¬ 
diana, Ind., 12 How. 871. 18 L.Ed. 
1028. 

Bzhiblts are not part of the rec¬ 
ord, unless brought in by bill of ex¬ 
ceptions. 

U.S.—Reed v. Gardner. Ga., 17 Wall. 
409, 21 L.Ed. 665. 
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cr served and never appeared generally, it is not 
necessary that it be shown by the bill of exceptions, 
even though defendant went to trial on the merits.^^ 
Withdrawal of appearance is sufficiently made a 
part of the record on appeal by being put therein by 
a bill of exceptions or something which is equiva- 
lent.28 

The opinion of the lower court is no part of the 
record,29 and the fact that it is required by statute 
or rule of the Supreme Court to be annexed to and 
transmitted with the record does not of itself make 
it a part of the record.^® Accordingly, the opinion 
of a state court ordinarily constitutes no part of 
the record on appeal to the Supreme Court of the 
United States but it has been held that such 
opinion may be examined, in connection with other 
portions of the record, to ascertain whether the 
judgment or decree appealed from involves a federal 
question within the reviewing power of the Supreme 
Court22 

Stipulations of the parties arc not ordinarily a 
part of the record unless brought into it by bill of 
exceptions or some substitute therefor and, more¬ 
over, as a general rule the parties cannot, by stipu¬ 
lation, make or add to the record of the court,^^ 
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Of present for consideration a question different 
from that which appears by the record to have been 
decided in the court below.25 

An agreed statement of facts may be equivalent 
to a special verdict or a finding of facts on which 
the reviewing court may declare the applicable law, 
if such statement is of the ultimate facts,26 but not 
where it is merely a recital of testimony or evi¬ 
dential facts.27 

Evidence introduced on a trial is not ordinarily 
a part of the record, and will not be considered on 
appeal, unless embodied in a bill of exceptions, case- 
made, or statement, or some statutory substitute 
therefor and this rule applies to documentary 
evidence,^® such as affidavits^® and depositions.'^i 
In an equity suit, testimony which has been objected 
to and ruled out will not be excluded from the rec¬ 
ord on appeal in passing on the niling.^2 demur¬ 
rer to the evidence, and the action of the court 
thereon, make the evidence a part of the record.^ 2 

Instructions ordinarily form no part of the rec¬ 
ord but may be made so by bill of exceptions or oth¬ 
er appropriate means and it is well settled that 
objections to instructions, given or refused, will not 


27. U.S,—R. H. Hassler, Inc v. 
Shaw, S.C., 46 S,Ct. 479, 271 U.S. 
19.'5, 70 L.Ed, 900. 

28. U.S.—Rio Grande Irrlg-atlon & 
Colonization Co. v. Gildersleeve, N. 
M., 19 S.Ct. 761, 174 U.S. 603, 43 L. 
Ed. 1103. 

4 C.J. p 107 note 84. 

29. U.S.—^Johnson v. U. S., CtCl., 16 
S.Ct. 377, 160 U.S. 646, 40 L.Ed. 629 
—^Engrland v. Gebhardt, N.J., 6 S. 
Ct. 287. 112 U.S. 602, 28 L.Ed. 811. 
7acti which appear only from the 

trial court’s opinion will not be con¬ 
sidered. 

U.S.—Johnson v. U. S., Ct.Cl., 16 S. 
Ct. 377, 160 U.S. 646. 40 L.Ed. 629. 

30. U.S.—^England v. Gebhardt, N.J., 
.5 S.Ct. 289, 112 U.S. 602, 28 L.Ed. 
811—Rector v. Ashley. Ark., 6 Wall. 
142, 18 L.Ed. 743—Williams v. Nor¬ 
ris. Tenn., 12 Wheat. 117, 6 L.Ed. 
671. 

4 C.J. p 105 note 63. 

Appeala from inferior federal courts 

The opinion of the court la not 
made a part of the record in a case 
coming from the district court of the 
United States by a statute of the 
state in which the court sits. 

U.S.—Parks v. Turner, La., 12 How. 
39, 13 L.Ed. 883. 

31. U.S.—Gibson v. Chouteau, Mo., 8 
Wall. 314, 19 L.Ed. 317—Rector v. 
Ashley, Ark., 6 Wall. 142, 18 L.Ed. 
743—^Williams v. Norris, Tenn., 12 
Wheat. 117, 6 L.Ed. 571. 


32. U.S.—Gross v. U. S. Mortgage 
Co., Ill., 2 S.Ct. 940, 108 U.S. 477, 27 
L.Ed. 795—Murdock v. Memphis, 
Tenn.. 20 Wall. 590, 22 L.Ed. 429— 
Cousin V. Labatut, La., 19 How. 202, 
16 L.Ed. 601. 

In Xioulslana the opinion of the 
court is a part of the record, and in 
cases coming to the United States 
Supreme Court on error from the su¬ 
preme court of Louisiana the opin¬ 
ion of the court below, as set out in 
the record, may be referred to, if 
necessary, to determine whether the 
judgment is one which the federal 
court has authority to review. 

U.S.—Egan v. Hart, La., 17 S.Ct. 300, 
166 U.S. 188, 41 L.Ed. 680. 

4 C.J. p 106 note 66. 

33. U.S.—Patrick v. Graham, Colo., 
10 S.Ct. 194, 132 U.S. 627, 33 L.Ed. 
460—Lanusse v. Barker, N.Y., 3 
Wheat. 101, 4 L.Ed. 343. 

34. U.S.—U. S. V. Barber, Idaho, 31 
S.Ct. 209, 219 U.S. 72, 66 L.Ed. 99. 

36. U.S.—Fort Worth City Co. v. 
Smith Bridge Co., Tex., 14 S.Ct. 339, 
161 U.S. 294, 38 L.Ed. 167—Chicago 
Tire & Spring Works Co. v. Spald¬ 
ing, Tex.. 6 S.Ct. 498, 116 U.S. 641, 
29 L.Ed. 720. 

36. U.S.—^U. S. Trust Co. v. New 
Mexico, N.M., 22 S.Ct. 172, 183 U. 
S. 635, 46 L.Ed. 315. 

37. U.S.—U. S. Trust Co. v. New 
Mexico, supra. 
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38. U.S.—Texas & P. Ry. Co. v. Cox, 
Tex., 12 S.Ct. 905, 145 U.S. 693, 36 
L.Ed. 829—Fisher v. Cockerell, Ivy., 
6 Pet. 248, 8 L.Ed. 114. 

4 C.J. p 133 note 46. 

39. U.S.—Bassing v. Cady, R.T., 28 S. 
Ct. 392, 208 U.S. 386, 62 L.Ed. 540— 
Reed v. Gardner, Ga., 17 Wall. 409, 
21 L.Ed. 665. 

40. U.S.—Evans v. Stettnisch, Neb., 
13 S.Ct. 931, 149 U.S. 606, 37 L.Ed. 
866—Stewart v. Wyoming Cattle 
Ranche Co., Neb., 9 S.Ct. 101, 128 
U.S. 383, 32 L.Ed. 439—Baltimore 

6 P. R. Co. V. Sixth Presbyterian 
Church, D.C.. 91 U.S. 127, 23 L.Ed. 
260. 

Affidavits for new trial 

U.S.—Evans v. Stettnisch, Neb., 13 S. 
Ct. 931, 149 U.S. 606, 37 L.Ed. 866— 
Stewart v. Wyoming Cattle Ranche 
Co., Neb., 9 S.Ct. 101, 128 U.S. 38:J, 
32 L.Ed. 439. 

41. U.S.—Craig v. Smith, Kan., 100 
U.S. 226, 25 L.Ed. 677—Baltimore 

[ & P. R. Co. V. Sixth Presbyterian 

Church, D.C., 91 U.S. 127, 23 L.Ed. 
260. 

42. U.S.—^Blease v. Garlington, S.C., 
92 U.S. 1, 23 L.Ed. 621. 

43. U.S.—Suydam v. Williamson, N. 
Y.. 20 How. 427, 16 L.Ed. 978. 

44. U.S.—Struthers v. Drexel, Pa., 

7 S.Ct. 1293, 122 U.S. 487, 30 L.Ed. 
1216—Phoenix Ins. Co. v. Lanier, 
Ga., 95 U.S. 171, 24 L.Ed. 383. 
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be considered on appeal where such instructions do 
not appear of record.^5 

A special verdict has the effect of incorporating 
facts into the record, and a bill of exceptions is not 
necessary to make it a part thereof.46 

Findings of the court, on issues tried by it, are 
a part of the record proper, ^7 unless they have been 
filed after the expiration of the time allowed by 

law. 

Intermediate appeals. Whatever is matter of rec¬ 
ord in the intermediate court constitutes a part of 
the record on appeal to the Supreme Court without 
a bill of exccptions,49 and, accordingly, the judgment 
of the court appealed from is always a part of the 
record of the case.^® 

Official certificates. A certificate of the clerk, 
made without legal authority, cannot bring into the 
record matters which are not properly there in the 
mode j)rcscribed by law.®^ 

c. Necessity of Bill of Exceptions or Statement 
of Facts 

Where exceptions are required, a bill of exceptions 
or statement of facts Is generally necessary only for the 
review of errors, occurring during the trial below, which 
are not apparent on the record proper, and ordinarily Is 
not necessary In an equity case. No substitute is allow¬ 
able for a bill of exceptions, case, or statement of facts 
except as authorized by statute. 

Since, as discussed infra § 292(16), formal ex¬ 
ceptions arc no longer required in the federal dis¬ 
trict courts, the following discussion of bills of ex¬ 


ceptions is to be read as applying to review by the 
Supreme Court of cases originating in courts in 
which exceptions may still be required, as in some 
state courts. 

Where the error sought to be remedied appears 
on the record, the party aggrieved may avail him¬ 
self of it on appeal without bill of exceptions,®* 
and, accordingly, a bill of exceptions is not necessary 
to raise questions of jurisdiction apparent on the 
record. 

On the other hand, rulings and decisions of the 
lower court, the correctness of which cannot be de¬ 
termined from the record proper, must be made a 
part of the transcript or record on appeal by a bill 
of exceptions in order to secure their review by the 
Supreme Court and, unless such rulings of the 
lower court, the correctness of which cannot be de¬ 
termined from the record proper, are thus made a 
part of the record on appeals, the Supreme Court 
will consider only those errors that are shown by the 
judgment roll or record proper.®® Accordingly, a 
bill of exceptions, settled and allowed in accordance 
with the requirements of law, is indispensable to the 
presentation of errors alleged to have occurred dur¬ 
ing the trial of the cause, but which do not appear 
upon the face of the record, together with the 
grounds of objection to the rulings or decision com¬ 
plained of;®® and this has been held necessary to 
the review of decisions of the lower court upon 
questions of law arising on the trial,®^ as where er¬ 
ror is assigned to rulings admitting or excluding 


45. U.S.—Androws v. U. S., Cal., 16 
set. 798, 162 U.S. 420, 40 L.Ed. 
1023. 

46. U.S.—Sii.vdam v, WllliamvSon, N. 
Y., 20 How. 427. 15 L.Ed. 97«. 

47. U.S.—JEtna In.s. Co, v. IJoon, 
Conn., 95 U.S. 117, 24 L.Ed. .39.1. 

Koport of Judge of facts found see 
infra subdivision f of this section. 

48. U S —Kahn v. Central Smelting 
Co.. Utah. 102 U.S. 641, 20 L.Ed. 
200 . 

After eatry of judffment, an addi¬ 
tional iindlng, made at the request of 
either party without notice to the 
other, forms no part of the record. 
XT.S.—Kahn v. Central Smelting Co., 
supra. 

49. U S.—Clinton v. Missouri Par. R. 
Co., Neb.. 7 S.Ct. 1268. 122 U.S. 469. 
30 L.Ed. 1214. 

Briefs 

A copy of defendant's brief in the 
circuit court of appeals, tendered as 
an exhibit to plaintiff's brief in the 
Supreme Court, is not part of the 
record in the Supreme Court. 


U.S.—Maryland'Casualty Co. v. Jones, 
Cal., 49 S.Ct. 484, 279 U.S. 792, 73 
LEd. 960. 

50. U.S.—Clinton v. Mis.souri Pac. R. 
Co., Neb., 7 S.Ct. 1268, 122 U.S. 4C0. 
30 L.Ed. 1214. 

Order on motloa to dismisB 
An order of an Intermediate court, 
on a motion to dismiss an appeal 
thereto, may be reviewed by the Su¬ 
preme Court although no bill of ex- 
ception.s has been prepared, as the 
record, of which such order Is a part, 
sufllciently presents the question of 
law involved. 

U.S.—Clinton v. Missouri Pac. R. Co., 
supra. 

51. U.S.—Knapp v. Troy & B. R. Co., 
Vt., 20 Wall. 117, 22 L.Ed. 328— 
Reed v. Marsh, Ohio, 13 Pet. 153, 10 
L.Ed. 103—Fisher’s Lessee v. Cock¬ 
erell, Ky., 5 Pet. 248, 8 L.Ed. 114. 

A certificate of the clerk that a 

xuotioxL wae made for a new trial, and 
reasons and certain papers filed, on 
which the motion was founded, which 
are on the files of the court, is not a 
part of the record. 
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U.S.—Reed v. Marsh, Ohio, 13 Pet. 
153, 10 L.Ed. 103. 

52. U.S.—Board of Com’rs of City 
and County of Denver v. Home Sav. 
Bank, Colo., 35 S.Ct. 266, 236 U.S. 
101, 69 L.Ed. 486. 

4 C.J. p 177 note 22, p 179 note 23. 

63. U.S.—Petri v. P. E. Creelman 
Lumber Co., Ill., 26 S.Ct. 133, 199 
U.S. 487, 60 L.Ed. 281. 

64. U.S.—Preston v. Prather, Ill., 11 
S.Ct. 162, 137 U.S. 604, 34 L.Ed. 788. 

4 C.J. p 180 note 34. 

55. U.S.—U. S. V. Archibald McNeil 
& Sons Co., Pa., 45 S.Ct. 268, 267 U. 
S. 302, 69 L.Ed. 620—^Ana Maria 
Sugar Co. v. Quinones, Puerto Rico, 
41 S.Ct. 110, 254 U.S. 245, 67 L.Ed. 
246. 

4 C.J. p 183 note 36. 

56. U.S.—Knapp v. Troy & B. R. Co., 
Vt., 20 Wall. 117, 22 L.Ed. 328. 

67. U.S.—Springfield Fire & Marine 
1 Ins. Co. V. Sea, Ill., 21 Wall. IBS, 22 
I L.Ed. 611. 
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evidence®* or to rulings giving or refusing instruc¬ 
tions.®* 

Where case was tried by court, without jury, a 
bill of exceptions is the appropriate remedy by a 
party aggrieved by any ruling of the court which 
would affect the conclusions of fact, as on the ad¬ 
mission or rejection of evidence,®* and if there is 
no bill of exceptions, the only question for review 
is whether the pleadings and findings sustain the 
judgment. ®1 

In equity, all pleadings, evidence, rulings, and de¬ 
crees are part of the record, and therefore need not 
be set forth in a bill of exceptions or statement of 
facts in order to present them on appeal;®* and a 
bill of exceptions cannot be taken on the trial of a 
feigned issue directed by a court of equity,®® or, if 
taken, it can be used only on a motion for new trial 
made to such court.®^ 

Presentation of exceptions taken. Where excep¬ 
tions to the court’s rulings do not appear on the 
face of the record, a party desiring a review in the 
Supreme Court must prepare his bill of exceptions, 
incorporating all exceptions taken to the rulings of 
the trial court which he wishes to have reviewed;®® 
as in the case of exceptions to the granting or re¬ 
fusing of instructions;®® and where a bill of ex¬ 
ceptions is the proper place for such exceptions to 
appear, it is insufficient if they are shown only by 
other parts of the record, or by the record proper.®"^ 
Where an election is made to change a case into 
a bill of exceptions or special verdict, but no change 


is in fact made, the Supreme Court has no record 
on which to review the action of the lower court, 
and it is its duty either to dismiss the writ or affirm 
the judgment of the court below.®® 

Substitutes. Unless authorized by statute, no sub¬ 
stitute is allowable for a bill of exceptions, and if 
matter is brought into the record otherwise than in 
an authorized manner, it will be disregarded.®* Un¬ 
der the acts of Congress defining the appellate ju¬ 
risdiction of the Supreme Court, it has been held 
that there may be substituted for a formal bill of 
exceptions a finding of facts, or agreed statement 
of the ultimate facts ;^* but the necessity of a bill 
of exceptions cannot be dispensed with by an affi¬ 
davit or deposition'll or by a signed entry in the 
minutes of the court.*^* Unless authorized by stat¬ 
ute, or by virtue of a stipulation to that effect, a 
statement made on a motion for a new trial cannot, 
where no appeal is taken from the order denying 
the motion, be used as a statement on appeal from 
the judgment.''® 

Effect of failure to make or file bill, case, or 
statement. Where appellant fails to make a bill of 
exceptions, prepared and settled as required by law, 
the order, judgment, or decree appealed from ordi¬ 
narily should be affirmed.'^^ Where, on an appeal 
from the Supreme Court of a territory, no statement 
of the facts is presented in the record, and the rec¬ 
ord does not show whether the facts found were 
sufficient to sustain the judgment rendered, and there 
were no exceptions taken to the rulings in the ad¬ 
mission or rejection of evidence, no question is 


68. U.S.—Springfield Fire & Marine i 
Ins. Co. V. Sea, supra—Thompson ] 
V. Riggs, D.C., 6 Wall. 663, 18 L.Ed. 
704. 

59. U.S.—Thompson v. Riggs, supra. 

60. U.S.—^Norris v. Jackson, Ill., 9 
Wall. 126, 19 L.Ed. 608—Suydam 
V. Williamson, N.Y., 20 How. 427, 
16 UBd. 978. 

4 C.J. p 186 noto 60. 

61. U.S.—Allen v. St. Louis Nat. 
Bank, Iowa, 7 S.Ct. 460, 120 U.S. 
20. 30 L.Ed. 573—City of St. Louis 
V. Wiggins Ferry Co., Mo., 11 Wall. 
423, 20 L.Ed. 192. 

The reason for this is that the 
finding is in the nature of a special 
verdict and itself becomes a part of 
the record, thus presenting the ques¬ 
tion as fully as it could be presented 
by exceptions. 

U.S.—^Allen v. St. Louis Nat. Bank, 
Iowa, 7 S.Ct. 460, 120 U.S. 20. 30 
L.Ed. 673. 

62. U.S.—Watt V. Starke, Va., 101 U. 
S. 247, 26 L.Ed. 826—Ex parte 
Story. La., 12 Pet. 339. 9 L.Bd. 
1108. 


Under the Judiciary*Act of 1789, a 

statement of facts was required to 
accompany the transcript on appeal 
in chancery cases. 

U.S.—^U. S. V. Hooe, D.C., 1 Cranch 
318, 2 L.Ed. 121—Jennings v. The 
Perseverance, R.I., 3 Dali. 336, I L. 
Ed. 625. 

63. U.S.—Watt V. Starke, Va.. 101 
U.S. 247, 26 L.Ed. 826—Johnson v. 
Harmon, D.C., 94 U.S. 371, 24 L.Ed. 
271. 

64. U.S.—Watt V. Starke, Va., 101 
U.S. 247, 26 L.Ed. 826—Johnson v. 
Harmon, D.C.. 94 U.S. 371, 24 L.Ed. 
271. 

65. U.S.—^Norris v. Jackson, Ill., 9 
Wall. 125, 19 L.Ed. 608—Pomeroy’s 
Lessee v. State Bank of Indiana, 
Ind., 1 Wall. 692, 17 L.Bd. 638. 

66. U.S.—U. S. V. Rindskopf, Wis., 
105 U.S. 418, 26 L.Bd. 1131. 

Only instruotlohs excepted to are 
properly inserted in a bill of excep¬ 
tions. 

I U.S.—U. S. V. Rindskopf, supra. 

1 4 C.J. p 89 note 17 [a]. 
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67. U.S.—Pacific Express Co. v. 
Malin, Tex., 10 S.Ct. 166, 132 U.S. 
631, 33 L.Ed. 460—Pomeroy’s Les¬ 
see V. State Bank of Indiana, Ind., 
1 Wall. 692, 17 L.Ed. 638. 

68. U.S.—Suydam v. Williamson, N. 
Y., 20 How. 427, 16 L.Ed. 978. 

69. U.S.—Crews v. Brewer, Ill., 19 
Wall. 70, 22 L.Ed. 63. 

4 C.J. p 206 notes 93, 94. 

70. U.S.—Ralmond v. Terrebonne 
Parish, La., 10 S.Ct. 67, 132 U.S. 
192, 33 L.Ed. 309. 

7L U.S.—Nelson v. Flint, Utah, 17 
S.Ct. 676, 166 U.S. 276, 41 L.Ed. 
1002. 

78. U.S.—Hanna v. Maas, Mich., 7 S. 

Ct. 1066, 122 U.S. 24, 30 L.Ed. 1117. 
4 C.J. p 209 note 18. 

73. U.S.—Head v. Hargrave, Arlz., 
105 U.S. 45, 26 L.Ed. 1028. 

74. U.S.—^Bank of New Orleans v. 
Caldwell, La., 14 S.Ct. 1171, 164 U. 
S. 592, 21 L.Ed. 805. 
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presented to the court for revieWhere, how¬ 
ever, the court of the territory determined the case 
on findings of fact and law together with a state¬ 
ment of the evidence, which statement is not em¬ 
bodied in the record on appeal to the United States 
Supreme Court, the latter court may determine the 
case on the sufficiency of the findings in connection 
with the pleadings.*^® An original bill of exceptions 
signed by the trial judge, indorsed by the clerk as 
properly filed in the trial court, and by the clerk of 
the territorial Supreme Court as properly filed there¬ 
in, may be used in the United States Supreme 

Court.'^7 

d. Oontents, Making, and Settlement of Bill of 
Bxceptions 

(a) In general 

(b) Settlement of bill in general 

(c) Time of settlement 

(d) Mandamus to compel settlement; re¬ 

view 

(e) Amendment and correction of bill 
(a) In General 

A bill of exceptions, where required, brings into the 
record matters which otherwise would not be a part 
thereof, and presents specific questions of law for review. 
It should ordinarily be In the form prescribed by statute 
or rule of court, but informalities or irregularities may be 
disregarded. It should embrace only matters necessary to 
present the question of law sought to be reviewed, include 
evidence adduced at the trial material to the exceptions 
involved, and specifically point out the action or error 
complained of and the grounds of objection thereto. 

The office or purpose of a bill of exceptions, where 
required, is to preserve in, and make a part of, 
the record such matters as transpire in the progress 
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of a trial, which otherwise would not become a part 
thereof.78 It cannot be used to bring up the whole 
case,^^ but must be confined to some particular point 
or question to which exception was taken pending 
the trial,80 and generally can be used to present only 
questions of law which it is wished to have re¬ 
viewed.®^ 

Form and number. A bill of exceptions ordi¬ 
narily may, and must, be in the form prescribed by 
the applicable statute or rule of court and if it 
is defective in any material part, it cannot be sup¬ 
plied by any intendment of the court.®® However, 
it is generally held that statutes relating to bills 
of exceptions are remedial in their nature and must 
be liberally construed,®^ and that whatever brings 
upon the record, properly verified by the attesta¬ 
tion of the judge, the matters of fact occurring at 
the trial on which the point of law arises which 
enters into the ruling and decision of the court ex¬ 
cepted to, answers sufficiently the description of a 
proper bill of exceptions,®® although it is designat¬ 
ed by another name, such as “a case and excep¬ 
tions.*^®® 

It is the usual practice to include all the excep¬ 
tions taken on the trial in one bill of exceptions, and 
it is not necessary that a separate bill be made to 
each ruling or decision.®*^ 

Contents in general. Although the ultimate deci¬ 
sion as to what the bill should contain rests with the 
trial judge,®® a bill of exceptions may, and must, 
embrace all matters material to the question of law 
raised by the exception taken;®® immaterial and un¬ 
necessary matters should not be incorporated in the 
bill.90 


75. U.S.—Gonzales v. Buist, Puerto 
Rico, 32 S.Ct. 463, 224 U.S. 126, 66 
L.Ed. 693—Salina Stock Co. v. Sa- 
lina Creek Irr. Co., Utah. 16 S.Ct. 
1036, 163 U.S. 109. 34 L.Ed. 762. 

4 C.J. p 214 note 60. 

76. U.S.—O’Reilly v. Campbell, 
Utah, 6 S.Ct. 421, 116 U.S. 418, 29 
I...Ed. 669. 

77. U.S.—Bassett v. U. S., Utah, 11 
S.Ct. 165, 137 U.S. 496, 34 L.Ed. 762. 

78. U.S.—Young v. Martin, Utah, 8 
Wall. 354, 19 L.Ed. 418. 

79. U.S.—McLannhan v. Universal 
Ins. Co., Md., 1 Pet. 170, 7 L.Ed. 98. 

80. U.S.—Lees v. U. S., Pa., 14 S.Ct. 
163, 160 U.S. 476, 37 L.Ed. 1150-— 
Grand Trunk Ry. Co. of Canada v. 
Ives, Mich., 12 S.Ct. 679, 144 U.S. 
408, 36 L.Ed. 485—^Walton v. U. S., 
Miss., 9 Wheat. 661, 6 L.Ed. 182. 

81. U.S.—Lincoln v. Claflin, Ill., 7 
Wall. 132, 19 L.Ed. 106—Zeller v. 
Eckert, Pa., 4 How. 289, 11 L.Ed.; 


979—^Ex parte Crane, N.Y., 6 Pet. 
190, 8 L.Ed. 92. 

Under Sup.Ct.Ztnlef, Bnle 8, par 1, 

the party excepting mu.st state dis¬ 
tinctly the several matters of law in 
the court’s charge to which he ex¬ 
cepts. 

U.S.—Hanna v. Maas, Mich., 7 S.Ct. 
1065, 122 U.S. 24, 30 L.Ed. 1117. 

82. U.S.—Herbert v. Butler, N.Y., 97 
U.S. 319, 24 L,Ed. 958. 

83. U.S.—Dunlop v. Munroe, D.C., 7 
Cranch 242, 3 L.Ed. 329. 

4 C.J. p 246 note 7. 

84. U.S.—Kleinschmidt v. McAn- 
drews, Mont., 6 S.Ct. 761, 117 U.S. 
282, 29 L.Ed. 906. 

85. U.S.—Kleinschmidt v. McAn- 
drews, supra—Simpson & Co. v. 
Dali, Tenn., 3 Wall. 460, 18 L.Ed. 
265. 

86. U.S.—Herbert v. Butler, N.Y., 97 
U.S. 319, 24 L.Ed. 968. 

4 C.J. p 223 note 32. 
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87. U.S.—Loos V. U. S., Pa., 14 S.Ct. 
163, 150 U.S. 476, 37 L.Ed. 1150-— 
Pomeroy v. State Bank of Indiana, 
Ind., 1 Wall. 692, 17 L.Ed. 638. 

4 C.J. p 224 note 40. 

88. U.S.—Ex parte Bradstreet, N.Y., 
4 Pet. 102, 7 L.Ed. 796. 

89. U.S.—Lees v. U. S., Pa.. 14 S.Ct. 
163. 160 U.S. 476, 37 L.Ed. 1150— 
Grand Trunk Ry. Co. of Canada v. 
Ive.s. Mich., 12 S.Ct. 679, 144 U.S. 
408, 36 L.Ed. 485. 

90. U.S.—Zeller v. Eckert, Pa., 4 
How. 289, 11 L.Ed. 979. 

This rule is for the protection of 
the appellate court, whose conven¬ 
ience and need require that the rec¬ 
ord should not be uselessly encum¬ 
bered, and only enough should be in¬ 
cluded in the bill of exceptions to 
show all the circumstances constitut¬ 
ing error. 

U.S.—Lees v. U. S., Pa., 14 S.Ct 168, 
150 U.S. 476, 37 L.Ed. 1160. 

4 C.J. p 227 note 69. 
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Incorporating evidence* So much of the evidence 
given on the trial as may be necessary to present the 
legal questions raised and noted should be carried 
into the bill,®^ and this may be done by referring to 
the evidence so as to make it a part of tlie record ,^2 
or, in accordance with the former Supreme Court 
Rules, Rule 8, the evidence might be reduced to a 
summarized or narrative statement.®^ The bill 
should contain all of the evidence where it is es¬ 
sential to a consideration of the error or exception 

involved.24 

A document which has been admitted in evidence 
may be contained in the bill of exceptions by at¬ 
taching and identifying it as an exhibit and incor¬ 
porating it by unmistakable reference.^5 

Showing as to grounds of objection and excep¬ 
tions. Generally, a bill of exceptions must specify 
the action, decision, or ruling complained of, and 
point out the alleged error therein, and ground of 
objection thereto,for errors not apparent of rec¬ 
ord which are not shown in a bill of exceptions will 
not be considered.27 The bill of exceptions should 
also show on its face that a proper exception was 
seasonably taken at the time the alleged erroneous 
ruling or decision was made.^* 
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(b) Settlement of Bill in General 

A bill of exceptions, where required, ordinarily Is pre¬ 
pared by the appellant or exceptant, and served on the 
opposite party, and may be settled and allowed only by 
the Judicial officer designated by statute. 

As a general rule, the duty, in the first instance, 
is on appellant or exceptant, or his attorney, to re¬ 
duce the exceptions, where required, and matters 
connected therewith to writing in the proper form 
of a bill of exceptions,^® and to deliver the bill to 
the opposite party or his counsel for inspection and 
correction.! The settling and allowance, that is, 
determining the contents and correctness of a bill 
of exceptions, is a judicial act to be performed 
by the exercise of judicial powcr,2 and, accordingly, 
a bill of exceptions may be settled and allowed only 
by the judge or judicial officer designated by stat¬ 
ute.® 

Under the express provisions of former Revised 
Statutes § 953, ordinarily it might be settled and 
signed only by the judge who presided at the trial 
at which the proceedings or rulings excepted to 
were had,'! or, if more than one sat, by the presiding 
judge,*'* and the parties could not, by agreement or 
stipulation, authorize or validate a bill signed by 


91. U.S.—Lincoln v. Claflin. Ill., 7 
Wall. 132, 19 L.Ed. 106—DeGroot 
V. U. S, Ct.Cl., 6 Wall. 419. 18 L. 
Ed. 700—Russell v. Ely, Wis., 2 
Black 57r). 17 L.Ed. 258—Johnston 
V. Jones. Ill., 1 Black 209, 17 L.Ed. 
117—Zeller v. Eckert, Pa., 4 How. 
289, 11 L.Ed. 979. 

4 C.J. p 198 note 39 [m]. 

92. U.S.—Russell v. Ely, Wis., 2 
Black 575, 17 L.Ed. 258. 

4 C.J. p 228 note 72 [c]. 

93. TT.S.—Krauss Bros. Lumber Co. 
V. Mellon, Ala., 48 S.Ct. 358, 276 U. 
S. 386, 72 L.Ed. 620, costs amended 
48 S.Ct. 527, 72 L.Ed. 1018, man¬ 
date conformed to, C.C.A., 30 F.2d 
901, certiorari denied 49 S.Ct. 513, 
279 U.S. 872, 73 L.Ed. 1008. 
rorxner Supreme Ct.Bnlee, Buie 8, 

par 2, provided that only so much of 
the evidence shall be embraced in a 
bill of exceptions as may be neces¬ 
sary to present clearly the questions 
of law involved in the rulings to 
which exceptions are reserved, and 
such evidence as is embraced there¬ 
in may be set forth in full or in con¬ 
densed or narrative form. 

94. U.S.—^Krauss Bros. Lumber Co. 
V. Mellon, supra—Texas & P. R. 
Co. V. Cox, Tex., 12 S.Ct. 906, 145 
U.S. 593, 36 L.Ed. 829. 

The words “whioh was all ths tss- 
timo&y offered on the trial of the 
cause,” immediately following the 
evidence in a bill of exceptions, will 
be treated as meaning all the evi¬ 


dence, where all the recitals in the 
bill show that the word “testimony” 
was used as synonymous with “evi¬ 
dence.” 

U.S.—Waldron v. Waldron. Ill., 15 S. 
Ct. 383, 156 U.S. 361, 39 L.Ed. 453. 

Bill held sufficient as containing all 
the evidence 

U.S.—Alexander v. Cosden Pipe Line 
Co., Okl., 54 S.Ct. 292, 290 U.S. 4S1. 
78 LEd. 452. 

95. IT.S.—Krauss Bros. Lumber Co. 
V. Mellon, Ala., 48 S.Ct. 358, 276 
U.S. 386. 72 L.Ed. 620. costs amend¬ 
ed 48 S.Ct. 527, 72 L.Ed. 1018, man¬ 
date conformed to, C.C.A., 30 F.2d 
901, certiorari denied 49 S.Ct. 513, 
279 U.S. 872, 73 L.Ed. 1008—Left- 
witch V. Lecanu, La., 4 Wall. 187, 
18 L.Ed. 388. 

The document to be inserted must 
be so described as to leave no doubt 
as to its identity. 

U.S.—Leftwitch v. l.«ecanu, supra. 

4 C.J. p 233 note 13 [1]. 

96. U.S.—Springfield F. & M. Ins. 
Co. v. Sea, Ill., 21 Wall. 158, 22 L. 
Ed. 511—Young v. Martin, Utah, 8 
Wall. 354, 19 L.Ed. 418. 

97. U.S.—Glenn v. Fant, D.C., 10 S. 
Ct. 583, 134 U.S. 398, 33 L.Ed. 969. 

98. U.S.—^Pomeroy v. State Bank of 
Indiana, Ind., 1 Wall. 692, 17 L.Ed. 
638. 

99. U.S.—Michigan Ins. Bank v. El- 
dred, Wis., 12 S.Ct. 450, 143 U.S. 
293, 36 L.Ed. 162—Hanna v. Maas, 
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Mich., 7 S.Ct. 1055, 122 U.S. 24, 30 
LEd. 1117. 

1. TT.S.—Waldron v. Waldron, Ill., 15 
S.Ct. 383, 166 U.S. 361, 39 LEd. 
453. 

Objection to the failure of appel¬ 
lant's coun.sel to dc-liver a bill of ex¬ 
ceptions to appelU'e’s counsel, for in- 
.spection and correction, witbin the 
time fixed by a stipulation for exten¬ 
sion of time for settling such bill, 
must be made whtm the bill is set¬ 
tled, to be available. 

U.S.—Waldron v. Waldron, supra. 

2. U.S.—Malony v. Ad.sit, Alaska, 
20 S.Ct. 116, 176 U.S. 281, 44 L.Ed. 
163. 

Authentication of bill of exceptions 
see infra subdivision i (8) of this 
section. 

3. U.S.—Guardian Assur. Co. of 
London v. Quintana, Puerto Rico, 
33 S.Ct. 236, 227 U.S. 100, 57 L.Ed. 
437. 

4. U.S.—^Krauss Bros. Lumber Co. v. 
Mellon, Ala., 48 S.Ct. 368, 276 U.S. 
386, 72 L.Ed. 620, costs amended 4 8 

S.Ct. 527, 72 L.Ed. 1018, mandate 
conformed to, C.C.A., 30 F.2d 901. 
certiorari denied 49 S.CTt. 513, 279 
U.S. 872, 73 L.Ed. 1006—Guardian 
Assur. Co. of London v. Quintana, 
Puerto Rico, 33 S.Ct. 236, 227 U.S. 
100, 57 L.Ed. 437—Malony v. Adsit, 
Alaska, 20 S.Ct. 116, 175 U.S. 281, 
44 L.Ed. 163. 

4 C.J. p 248 note 30, p 293 note 27. 

5. U.S.—Malony v. Adsit, supra. 
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another than such judge.® Under this statute, as 
amended by Act June 5, 1900, c 717 § 1, if the trial 
judge, by reason of his death, sickness, or other dis¬ 
ability, was unable to allow and sign the bill, such 
duty might be performed by his successor in office.'^ 

(c) Time of Settlement 

A bill of exceptions, where required, ordinarily may 
be settled and allowed only during the term of court at 
which the trial was had and Judgment rendered, unless 
a further time is allowed by an order of court or agree¬ 
ment of the parties, entered or made during the term, or 
by a standing rule of court. 

Generally, a bill of exceptions, where required, 
should be presented to the trial judge and settled 
and signed during the term of court at which the 
trial was had and judgment rendered,® or within 
a further time, after the term, allowed by order of 
court entered at that term,9 or by consent of the 
parties given during the term,l® or by a standing 
rule of court.ii After the term has expired, without 
the time for settling and allowing the bill having 
been extended by order or rule of court, or consent 
of the parties, the court has no authority to settle 
and allow a bill of exceptions, then first presented, 
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and if it does so the bill is invalid and cannot be 
consideredi2 unless extraordinary circumstances 
excuse the delay,or where the application of the 
general rule that the trial judge cannot sign and 
allow a bill of exceptions after the expiration of 
the trial term would work injustice, and the party 
seeking relief is without fault.^^ 

After the term at which judgment was rendered 
has expired, without the time for filing a bill of 
exceptions having been extended by order of 
court or agreement of the parties, jurisdiction can¬ 
not be restored by a subsequent agreement of the 
parties extending the time.^® Where the time has 
been extended by order of court, the bill must be 
presented for settlement and filed within the ex¬ 
tended time ordered, and, if not presented within 
such time, allowance thereof may properly be re¬ 
fused by the court, or, if allowed and filed, it does 
not become a part of the record and will not be 
considered on appeal.^® 

Under strict common-law practice, each exception 
should be reduced to the form of a bill when taken, 
and tendered, settled, and signed by the trial judge 


e. U.S.—Malony v. Adsit, supra, 

7. U.S.—Guardian Assur. Co. of 
London v. Quintana, Puerto Rico, 
33 S.Ct. 236, 227 U.S. 100, 57 L.Ed. 
437. 

Prior to thif amendmeiit, if the 

trial judge was succeeded, before the* 
end of the case, by another Judge, 
the ex-judge, and not his successor 
in ofllcc, was the proper ofllcial to 
settle and sign the bill, on the theory 
that the successor was a stranger to 
the Judicial proceedings related 
therein. 

U.S.—Malony v. Adsit, Alaska, 20 S. 
Ct. 115, 176 U.S. 281, 44 L.Ed. 163. 

8. U.S.—Exporters of Mfrs.’ Prod¬ 
ucts V. Butterworlh-Judson Co., N. 
Y., 42 S.Ct. 331, 258 U.S. 366, 66 L. 
Ed. 6G3—Michigan Ins. Bank v. El- 
dred, Wis., 12 S.Ct. 450, 143 U.S. 
293, 36 L.Ed. 162—Hunnicutt v. 
Peyton, Tex., 102 U.S. 333, 26 L.Ed. 
113—Miiller v. Ehlers, Wis., 91 U. 

S. 249, 23 L.Ed. 319. 

4 C.J. P 273 notes 41, 48. 

9. U.S.—^Ward v. Cochran, Neb., 14 
S.Ct. 230, 160 U.S. 697, 37 L.Ed. 
1196—Michigan Ins. Bank v. El- 
dred, 'Wis., 12 S.Ct. 460, 143 U.S. 
293, 36 L.Ed. 162. 

4 C.J. P 260 note 42, p 275 note 50, 
p 281 note 3. 

Xt is settled mle of Supreme Court 

that such eoctension must be by order 
made during trial term, and that an 
extension thereafter is Ineffectual. 
U.S.— Michigan Ins. Bank v. Kldred. 
supra. 

4 C.J. P 280 note 96 £e]* 


10. U.S.—Waldron v. Waldron, Ill., 
15 S.Ct. 383, 166 U.S. 361, 39 L.Ed. 
453—Michigan Ins. Bank v. Eldred, 
Wis., 12 S.Ct. 460, 143 U.S. 293, 36 
L.Ed. 162—Herbert v. Butler. N.Y., 
97 U.S. 319, 24 L.Ed. 968. 

4 C.J, p 276 note 49. 

Silence not consent 
The silence of counsel for the ap¬ 
pellee when a proposed bill of ex¬ 
ceptions Is presented to the court 
after tho close of the term, and after 
it has lost all Judicial power over the 
record, does not show consent by the 
appellee to the filing and allowance 
of the bill nunc pro tunc. 

U.S.—Jennings v. Philadelphia, B. & 
W. R. Co., APP.D.C., 31 S.Ct. 1, 218 
U.S. 256, 64 L.Ed. 1031. 

11. U.S.—Gordon v. Randle, D.C., 23 
S.Ct, 636, 189 U.S. 417, 47 L.Ed. 875 
—U. S, V. Jonefl, La., 13 S.Ct. 840, 
149 U.S. 262, 37 L.Ed. 726—Michi¬ 
gan Ins. Bank v. Eldred, Wis., 12 

S. Ct. 450, 143 U.S. 293, 36 L.Ed. 
162. 

4 C.J. p 282 note 4. 

12. U.S.—Exporters of Mfrs.’ Prod¬ 
ucts V. Butterworth-Judson Co., N. 

T. , 42 S.Ct. 331, 258 U.S. 366, 66 L. 
Ed. 663—Morse v. Anderson, Ky., 
14 S.Ct. 43, 160 U.S. 166, 37 L.Ed. 
1037—^Michigan Ins. Bank v. Bl- 
dred, Wis., 12 S.Ct. 450, 143 U.S. 
293, 36 L.Ed. 162—MOller v. Ehlers, 
Wis., 91 U.S. 249, 23 L.Ed. 319. 

4 C.J. p 276 notes 66, 67. 

After writ of error had 1»e«a en¬ 
tered in the Supreme Court. 

U.S.—^Michigan Ins. Bank v, Eldred, 
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Wis., 12 S.Ct. 460, 143 U.S. 293, 36 
L.Ed. 162. 

13. U.S.—Michigan Ins. Bank v. El¬ 
dred, supra. 

4 C.J. p 273 note 42. 

Bill of exceptloue signed one day 
after extension period may be con¬ 
sidered by the Supreme Court, where 
circumstances are exceptional. 
U.S.—Taylor v. U. S., Md., 52 S.Ct. 
466, 286 U.S. 1, 76 L.Ed. 961. 

Where hill of exoeptlone has heen 
partially settled hy Judge, but, by 
stipulation of the counsel for the 
parties, and to suit the convenience 
of the judge, the matter Is postponed 
and the bill is not signed until after 
the beginning of the term of the Su¬ 
preme Court at which the case is re¬ 
turnable, and during a term of the 
lower court succeeding that at which 
the case was tried, it will not be 
stricken from the record because not 
allowed and signed in time. 

U.S.—^Davis V. Patrick, Neb., 7 S.Ct. 
1102, 122 U.S. 138, 30 L.Ed. 1090. 

14. U.S.—In re Chateaugay Ore & 
Iron Co., N.Y., 9 S.Ct. 150, 128 U.S. 
644, 32 L.Ed. 508. 

4 C.J. p 250 notes 44, 46. 

15. U.S.—^Exporters of Mfrs.* Prod¬ 
ucts V. Butterworth-Judson Co., N. 
Y., 42 S.Ct 331, 258 U.S. 866, 66 L. 
Ed. 663. 

le. U.S.—Michigan Ins. Co. v. El¬ 
dred, Wis., 12 S.Ct 460, 148 U.S. 
293, 36 L.Ed. 162. 

4 C.J. p 287 note 63. 
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on the trial before verdict, or before the jury were 
discharged but, to meet the convenience of 
bench and bar, the practice obtained of allowing the 
bill to be reduced to form and signed after trial or 
judgment,!* although the bill in such cases should 
be signed nunc pro tunc, and purport to be actually 
in form as though signed during the trial.!* 

In vacation, A trial judge has no authority, in 
vacation, to extend the time fixed for filing of ex¬ 
ceptions.** 

(d) Mandamus to Compel Settlement; Re¬ 
view 

Mandamus may Issue from the Supreme Court to 
compel the trial court to settle and sign a bill of excep¬ 
tions which It has erroneously refused to settle and sign. 

If the trial court erroneously refuses to settle and 
sign a true bill of exceptions, a writ of mandamus 
may be issued by the Supreme Court to compel it to 
settle and sign the bill,*! to effectuate the Supreme 
Courtis own jurisdiction of the cause on review.** 
As a general rule, however, the writ will not issue 
to control the judge in the exercise of his judicial 
discretion, by directing him to decide in a particular 
way what the bill shall contain. A peremptory writ 
will not lie to compel the judge to settle the very 
bill presented,** but it has been held that, where the 
judge has refused to authenticate a particular bill, 
fair and truthful on its face, actually presented to 
him, an alternative writ may issue requiring him 
to authenticate it or to show in his return the rea¬ 
sons why he does not do so.*^ 

Mandamus has been held not to lie to compel a 
judge to settle and sign a bill of exceptions where 
the judge asserts that it contains erroneous or un¬ 
truthful matter, or where he returns that the bill 
presented is incorrect.** 


A judge need not make oath to his return of the 
reasons why he refused to sign a bill of exceptions, 
and his return to an alternative writ of mandamus 
to show cause why he should not be compelled to 
settle and sign a bill of exceptions, which states a 
good reason for his refusal to do so, is conclusive, 
as, for example, a return stating that his refusal 
was because the bill did not state the facts truly.** 

Review, A refusal to settle a bill of exceptions 
cannot be assigned as error for review where the 
judge has signed a bill of exceptions taken to his 
decision refusing to sign one.**^ 

(e) Amendment and Correction of Bill 

The trial court or Judge may, on seasonable applica¬ 
tion, amend or correct a bill of exceptions so as to make 
It conform to the facte. 

The trial court or judge has power, on an appli¬ 
cation seasonably made, to amend or correct a bill 
of exceptions, so as to make it conform to the 
facts;** and such an amendment may be made after 
the end of the term,** and even after an appeal bond 
has been given and approved.** On the other hand, 
it has been held that any fault or omission in 
framing the bill, being the act of the party and not 
of the court, cannot be amended after the expira¬ 
tion of the term at which it is filed.*! 

The Supreme Court cannot correct errors or omis¬ 
sions made in the trial court in framing a bill of ex¬ 
ceptions;** but it can take cognizance of amend¬ 
ments made below when a proper application for 
a certiorari has been made and granted, and the 
amended record sent up in accordance therewith.** 

e. Gontents, Making, and Settlement of State¬ 
ment of Facts 

A case made or statement of facts must state the 
ultimate facts, presenting questions of law only, and must 


17. U.S.—^Ex parte Bradstreet, N.T., 
4 Pet. 102, 7 L-Bd. 796—-Walton v. 
U. S.. Miss., 9 Wheat. 651, 6 L.Ed. 
182. 

18. U.S.—U. S. V. Carey, La., 3 S.Ct. 
424, 110 U.S. 61, 28 L.Ed. 67. 

4 C.J. p 268 note 9. 

19. U.S.—Stanton v. Embry, D.C., 93 
U.S. 548. 23 L.Ed. 983. 

4 C.J. p 268 note 10. 

80. U.S.—^Mliller v. Ehlers, Wls., 91 
U.S. 249, 23 L.Ed. 319. 

81. U.S.— re Chateau^ray Ore & 
Iron Co., N.T., 9 S.Ct. 160, 128 U.S. 
544, 32 L.Ed. 608. 

4 C.J. p 306 note 39. 

88. U.S.—Ex parte Crane, N.T., 6 
Pet. 190, 8 L.Ed. 92. 


83. U.S,—^Ex parte Bradstreet, N.Y., 
4 Pet, 102, 7 L.Ed. 796. 

84, U.S.—Ex parte Crane, N.T., 5 
Pet. 190, 8 L.Ed. 92—^Ex parte 
Bradstreet, N.Y., 4 Pet. 102, 7 L.Ed. 
796. 

25. U.S.—^Ex parte Bradstreet, su¬ 
pra. 

acaadamas wlU not be granted to 
compel the judge to resettle a bill of 
exceptions, on affidavits that the bill 
of exceptions as settled and signed 
by him was incorrect, where a mo¬ 
tion in the lower court for such re¬ 
settlement has been denied. 

U.S.—In re Streep, N.T., 16 S.Ct. 858, 
156 U.S. 207, 39 L.Ed. 899. 

86. U.S.—^Bx parte Bradstreet, N.Y., 
4 Pet. 102, 7 L.Ed. 796. 
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87. U.S.—Martin v. Imhsen, La., 21 
How. 394, 16 L.Ed. 134. 

88. U.S.—^Heroncia v. Guzman, Puer¬ 
to Rico, 31 S.Ct. 136, 219 U.S. 44, 65 
L.Ed. 81. 

89. U.S.—George A. Ohl & Co. v. A. 
L. Smith Iron Works, Mass., 63 S. 
Ct. 340, 288 U.S. 170, 77 L.Ed. 681. 

30. U.S.—Herencia v. Guzman, Puer¬ 
to Rico, 31 S.Ct. 136, 219 U.S. 44, 
66 L.Ed. 81. 

31. U.S.—Michigan Ins. Bank v. El- 
dred, Wis., 12 S.Ct. 460, 143 U.S. 
293, 36 L.Ed. 162—Gayler v. Wild¬ 
er, N.Y., 10 How. 609, 13 L.Ed. 517. 

88. U.S.—Stimpson v. West Chester 
R. Co., Pa., 8 How. 553, 11 L.Ed. 
722. 

33. U.S.—Stimpson v. West Chester^ 
R. Co., supra. 
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b« settled and signed, and filed within the prescribed 
time. 

A case made or statement of facts, filed in addi¬ 
tion to, or as a substitute for, a bill of exceptions, 
see supra subdivision c of this section, must state 
the ultimate facts of the case, presenting questions 
of law only,34 and must not be a mere recital of ev¬ 
idence or circumstances which may tend to prove 
the ultimate facts, or from which they may be in¬ 
ferred, as such a recital brings nothing before the 
Supreme Court for consideration.36 

The case or statement made must be settled and 
signed by the trial judge and filed within the time 
prescribed by statute or rule of court, such as be¬ 
fore the expiration of the term; otherwise it does 
not become a part of the record and will not be 
considered by the Supreme Court.^® 

f. Report by Trial Judge of Facts Found 

A statement or report by the trial Judge of the facts 
found by him must be of the ultimate facts. 

Where, as required or authorized by some stat¬ 
utes, a statement or finding of facts is prepared and 
filed by the lower court on appeal to the Supreme 
Court, as where the parties do not agree on a state¬ 
ment of facts,37 the statement or finding filed by 
the court must be of the ultimate facts, and not 
merely a recital of testimony or evidentiary facts,38 
although a mere incorporation of unnecessary detail 
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is not fatal, if a sufficient statement is made.** Such 
a statement or finding is of no effect unless it is 
filed within the time prescribed therefor.^® A state¬ 
ment of facts made and filed by the trial judge, 
after the issuance or service of the writ removing 
the case to the Supreme Court, without the consent 
of the parties, is a nullity.^ i 

g. Making, Form, and Requisites of Transcript 
of Record 

The party desiring a review should see to it that 
there is transmitted to the Supreme Court a transcript 
of so much of the record in the court below as may be 
proper and necessary to the review. 

It is the duty of a party desiring a review in the 
Supreme Court of an adverse judgment, order, or de¬ 
cree to require a proper and correct transcript of 
the record from the clerk of the trial court.^* The 
transcript should contain all matters and proceed¬ 
ings necessary to a review of the alleged errors, 
and, if necessary for this purpose, a full and com¬ 
plete transcript of the whole record of the court 
below should be furnished,^* together with a brief, 
as required by supreme court rule, with reference 
to the pages of the record.^^ 

On the other hand, as permitted by some statutes 
or rules of court, a partial transcript may be fur¬ 
nished, if it is complete in itself and contains suffi¬ 
cient matter clearly to show the errors alleged;^® 


34. U.S.—Gonzales v. Buist, Puerto 

Rico, 32 S.Ct. 463, 224 U.S. 126, 66 
Lt.Ed. 693—Raimond v. Parish of 
Terrebonne, Ua., 10 S.Ct. 67, 132 U. 
S. 192, 33 Li.Ed. 309—Pomeroy's 

Lessee v. Slate Bank of Indiana, 
Ind., 1 Wall. 692, 17 L.Ed. 638— 
Burr V. Des Moines R. & Nav. Co., 
Iowa, 1 Wall. 99, 17 L.Ed. 661. 

35. U.S.—U. S. Trust Co. of New 
York V. New Mexico, N.M., 22 S.Ct. 
172, 183 U.S. 635, 46 L.Ed. 316— 
Cohn V. Daley, Ariz., 19 S.Ct. 802, 
174 U.S. 539, 43 L.Ed. 1077—Rai¬ 
mond V. Parish of Terrebonne, La., 
10 S.Ct. 67, 132 U.S. 192, 33 L.Ed. 
309—Burr v. Des Moines R. & Nav. 
Co., Iowa, 1 Wall. 99, 17 L.Ed. 661. 

4 C.J. p 340 note 13. 

36. U.S.—Cohn v. Daley, Ariz., 19 S. 
Ct. 802, 174 U.S. 639, 43 L.Ed. 1077 
—Coughlan v. District of Colum¬ 
bia, D.C., 1 S.Ct. 37, 106 U.S. 7, 27 
L.Ed. 74. 

Vilixiff clerk’s office 

Where provision exists that the 
case made or statement on appeal 
shall be filed in the clerk’s office of 
the court below within a specified 
time after settlement, such reauire- 
ment must be complied with. 
U.S.—Cohn V. Daley, Ariz., 19 S.Ct. 
802, 174 U.S. 639, 43 L.Ed. 1077. 

86 C. J.S.—88 


37. U.S.—Cohn v. Daley, Ariz., 19 S. 
Ct. 802, 174 U.S. 639, 43 L.Ed. 1077. 

4 C.J. p 368 note 92. 

Report of JudflTe as &ot a part of the 
record 

U.S.—Suydam v. Williamson, N.Y., 20 
How. 427, 16 L.Ed. 978—Inplee v. 
Coolldgc, Mass., 2 Wheat. 363, 4 L. 
Ed. 261. 

38. U.S.—Gonzales v. Buist, Puerto 
Rico, 32 S.Ct. 463, 224 U.S. 126, 66 
L.Ed. 693—Crowe v. Trlckey, Ariz., 
27 S.Ct. 276, 204 U.S. 228, 51 L.Ed. 
464—Cooper v. Omohundro, Va., 19 
Wall. 66, 22 L.Ed. 47—Folsom v. 
Mercantile Mut. Ins. Co., N.Y., 18 
Wall. 237, 21 L.Ed. 827. 

A mere report of the evldenoe is 

not such a special finding or author¬ 
ized statement of the case as will al¬ 
low the Supreme Court to pass on the 
judgment given. 

U.S.—Crews v. Brewer, Ill., 19 Wall. 
70. 22 L.Ed. 63. 

Adoption of findings of trial court 

by Intermediate appellate court has 
been held sufficient on appeal to the 
Supreme Court. 

U.S.—Cannon v. Pratt, Utah, 99 U.S. 
619, 26 L.Ed. 446—Strlngfellow v. 
Cain. Utah, 99 U.S. 610, 25 L.Ed. i 
421. I 


39. U.S.—Crowe v. Trickey, Ariz., 27 
vS.Ct. 275, 204 U.S. 228. 51 L.Ed. 
454. 

40. U.S.—Flanders v. Tweed, La., 9 
Wall. 425, 19 L.Ed. 678. 

41. U.S.—Avendano v. Gay, La., 8 
Wall. 376, 19 L.Ed. 422—Generes v. 
Bonnomer, La., 7 Wall. 664, 19 L. 
Ed. 227. 

4 C.J. p 358 note 67 [a]. 

42. U.S.—Union Pac. R. Co. v. Stew¬ 
art, Kan., 96 U.S. 279, 24 L.Ed. 431. 

43. U.S.—Redfleld v. Parks, Ark., 9 
S.Ct. 642, 130 U.S. 623, 82 L.Ed. 
1053. 

Omission of pleadings 

A case, the complaint in which was 
dismissed on the merits in the court 
below, will not be heard where the 
pleadings are merely referred to, and 
not set forth in the transcript. 

U.S.—Redfleld v. Parks, supra. 

44. U.S.—City of Houston v. South¬ 
western Bell Telephone Co., Tex., 
42 S.Ct. 486, 259 U.S. 318, 66 L. 
Ed. 961. 

45. U.S.—Curtis v. Petitpaln, La., 18 
How. 109, 16 L.Ed. 280— Keene v. 
Whittaker, La., 18 Pet. 459, 10 L. 
Ed. 246. 
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moreover, the transcript should not be encumbered 
with useless repetitions and irrelevant matter.^® 

Under former Equity Rules, Rules 75 and 76, in 
netting forth evidence material or necessary to the 
review the evidence was required to be stated in 
simple and condensed form, omitting: nonessential 
and mere formal parts,and a violation of such 
rules might be punished, in the discretion of the 
Supreme Court, possibly by a dismissal of the ap¬ 
peal.^® 

A case made or statement of facts, duly settled, 
•signed, and filed, becomes a part of the record.^® 

h. Authentication and Certification 

The transcript of the record on appeal must be au¬ 
thenticated or certified as required by law. 

It is a general requirement that the transcript of 
the record on appeal must be authenticated or certi¬ 
fied; otherwise it cannot be considered,unless 
the defect is remedied.^i Papers included in, re¬ 
ferred to, or annexed to the transcript must also be 
duly authenticated and identified, or they will not 
be considered by the Supreme Court .^2 au¬ 

thentication must, in form and substance, be in 
conformity with the requirements of the statutes or 
the rules of court.Where authorized by statute, 
the transcript may be authenticated by the seal of the 
court below and the signature of the deputy clerk 
thereof in the name of and for his principals^ As 
a general rule the certificate to the transcript must 
be under the seal of the court authenticating the 


86 C.J.S. 

transcript,®s and it must be signed by the proper 
official.®® 

Bill of exceptions. Under the provisions of for¬ 
mer Revised Statutes § 953, relating to the au¬ 
thentication of bills of exceptions, a bill of excep¬ 
tions was required to be authenticated by the signa¬ 
ture of the trial or presiding judge,®*^ but it was not 
necessary that the seal of the court or judge be 
affixed.®® 

Although signing by initials is not approved, and 
it has been held that it is not sufficient for the judge 
merely to affix his initials to the bill of exceptions,®^ 
such form of signing the bill is sufficient if it is 
done in such a manner as to refer to the judgels 
office and characterize his action as official.®® The 
signature cannot be waived and the bill validated by 
express stipulation of counsel. 

i. Printing, Transmission, and Filing of Record 

A transcript of the record must be printed, trans¬ 
mitted. and filed in accordance with the rules of the 
Supreme Court, and must comply with requirements as to 
time of filing. 

It is generally the duty of the clerk of the lower 
court to transmit the transcript of the record on ap¬ 
peal, ®2 and the performance of this duty may be 
compelled by mandamus.®® It is the duty of appel¬ 
lant to cause a proper and sufficient transcript of 
the record to be filed,and if he fails to do so, 
without a sufficient excuse for his failure, the 
Supreme Court may dismiss the appeal®® or require 


46. U.S.—Union Pac. R. Co. v. Stew¬ 
art. Kan., 96 U.S. 279, 34 L.Ed. 

431—Owens v. Hannay, Ga., 9 
Cranch 180, 3 L.Ed. 697. 

47. U.S.—City of Houston v. South¬ 
western Bell Telephone Co., Tex., 
42 S.Ct. 486, 259 U.S. 318, 66 U 
Ed. 961—Newton v. Consolidated 
Gas Co. of New York, N.Y., 42 S.Ct. 
264, 258 U.S. 165, 66 L.Ed. 538. 

48. U.S.—Newton v. Consolidated 
Gas Co. of New York, supra. 

49. U.S.—Cohn V. Daley, Ariz., 19 

S.Ct. 802, 174 U.S. 539, 43 L.Ed. 

1077. 

50. U.S.—^Ex parte Century Indem¬ 

nity Co., 69 S.Ct. 239, 306 U.S. 354. 
83 L.Ed. 216, rehearing denied 59 
S.Ct. 361, 306 U.S. 676, 83 L.Ed. 

438—Idaho & Oregon Land Imp. 
Co. V. Bradbury, Idaho, 10 S.Ct. 
177, 132 U.S. 609, 33 L.Ed. 433. 

61. U.S.—Idaho & Oregon Land Imp. 
Co. V. Bradbury, supra. 

52. U.S.—San Pedro & Canon del 
Agua Co. V. U. S., N.M., 13 S.Ct. 
94. 146 U.S. 120. 36 L.Ed. 911. 

53. U.S.—Ex parte Parker. Wash., 


7 S.Ct. 767, 120 U.S. 737, 30 L.Ed. 
818. 

64. U.S.—Garnau v. Dozier, Mo., 100 

U. S, 7, 25 L.Ed. 636. 

65. U.S.—Garnau v. Dozier, supra— 
Blitz V. Brown, D.C., 7 Wall. 693, 

19 L.Ed. 280. 

66. U.S.—Blitz V. Brown, supra. 

67. U.S.—George A. Ohl & Co. v. A. 
L. Smith Iron Works, Mass., 53 S. 
Ct. 340, 288 U.S. 170, 77 L.Ed. 681 — 
Metropolitan R. Co. v. MacParland, 
D.C.. 26 S.Ct. 28, 195 U.S. 322, 49 L. 
Ed. 219—Malony v. Adsit, Alaska, 

20 S.Ct. 116, 175 U.S. 281, 44 L Ed. 
163—Orlget v. U. S.. N.Y., 8 S.Ct. 
846, 125 U.S. 240, 31 L.Ed. 743. 

4 C.J. p 441 note 34. 

58. U.S.—Krauss Bros. Lumber Co. 

V. Mellon, Ala., 48 S.Ct. 358, 276 
U.S, 386, 72 L.Ed. 620, amended 48 
S.Ct. 627, 72 L.Ed. 1018, mandate 
conformed to, C.C.A., 30 P.2d 901, 
certiorari denied 49 S.Ct. 513, 279 
U.S. 872, 73 L.Ed. 1008. 

4 C.J. p 297 note 61. 

▲t oonunon law it was essential 
that the bill of exceptions be sealed 
by the trial judge. 
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U.S.—Pomeroy’s Lessee v. State 
Bank of Indiana, Ind., 1 Wall. 592, 
17 L.Ed. 638. 

59. U.S.—Kinney v. U. S. Fidelity 
& Guaranty Co., Pa., 32 S.Ct. 101, 
222 U.S. 283, 66 L Ed. 200—Orlget 
V. U. S., N.Y., 8 S.Ct. 846, 125 U. 
S. 240, 31 L.Ed. 743. 

60. U.S.—George A. Ohl & Co. v. 
A. L. Smith Iron Works, Mass., 63 
S.Ct. 340. 288 U.S. 170, 77 L.Ed. 681. 

61. U.S.—Malony v. Adsit, Alaska, 
20 S.Ct. 115, 175 U.S. 281, 44 L.Ed. 
163. 

62. U.S.—George A. Ohl & Co. v. A. 
L. Smith Iron Works, Mass., 63 
S.Ct. 340, 288 U.S. 170, 77 L.Ed. 
681. 

63. U.S.—U. S. V. Gomez, Cal., 3 
Wall. 753, 18 L.Ed. 212. 

4 C.J. p 461 note 23. 

64. U.S.—^Unlon Pac. R. Co. v. Stew¬ 
art, Kan., 95 U.S. 279, 24 L.Ed. 
431. 

65. U.S.—Florida Cent. R. Co. v. 
Schulte, Fla., 100 U.S. 644, 25 L.Ed. 
605—^Veitch & Co. v. Farmers’ Bank 
of Alexandria, D.C., 6 Pet. 777, 8 L. 
Ed. 578. 
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appellant to supply a transcript.®^ On a motion to 
dismiss or affirm, it is necessary to print only so 
much of the record as will enable the Supreme Court 
to act undcrstandingly, without referring to the 

transcript.®^ 

Time of filing. The transcript of the record 
must Ijo filed within the time prescribed by the stat¬ 
ute or rule of court in force at the time,®^ unless a 
recognized satisfactory excuse for a failure to file 
in time is made,®® as where appellant, without 
fault on his part, is prevented from seasonably ob¬ 
taining the transcript by the fraud of the other 
party, or by the ill-founded order of the court, or 
by the contumacy of its clerk.^o However, as au¬ 
thorized by statute or rule of court, an extension 
of time for filing the record may be granted for 
good cause shown such as to afford ample oppor¬ 
tunity to file a record made up in conformity with 
the views of the court,but it has been held that 
the time should not be extended because the clerk 
of the lower court certifies that he cannot, consistent¬ 
ly with his other duties, have the record ready in 
time.*^- 

Appellant may be guilty of laches in failing to 
resort to mandamus or other appropriate remedy 
to procure the transmission and filing of the tran- 
script.73 If appellant files the record within the 
prescribed time a copy previously filed by appellee 
is premalure,'^^ 
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If, without fault of appellee, appellant fails to file 
the transcript of the record within the time pre¬ 
scribed therefor, or within the extension, if any 
has been granted, such failure constitutes ground 
for dismissal of the appeal,but it has been held 
that this rule does not apply where the transcript is 
filed before the motion for dismissal is made,*^® or 
where the delay in transmitting or filing the record 
occurred through appellee’s own fault, or was equal¬ 
ly attributable to him,*^7 or where the delay was 
caused entirely by the neglect or fault of the clerk 
or judgc.78 

Withdrawal and refiling. If the case is not prop¬ 
erly before the Supreme Court, appellant may be 
permitted to withdraw the transcript and use it in 
connection with the proper and legal process to 
bring the case to such court.79 

j. Defects, Objections, Amendments, and Cor¬ 
rections 

Where the record is defective, the Supreme Court 
may dismiss the appeal, affirm the Judgment, or take 
other appropriate action; or, on timely application there¬ 
for, it may permit the record to be corrected by amend¬ 
ment; or it may issue a certiorari to have the record cor. 
reeled and brought up. 

Where the record before the Supreme Court is so 
imperfect, by reason of defects or omissions therein^ 
that the rights of the parties cannot properly be de¬ 
termined, the court may dismiss the appeal,®® or, in 
a proper case, it may affirm the judgment below.®^ 


66. TI.R. —Florida Cent. R. Co. v. 
.Schulte, Fla., 100 U.S. 644, 25 L Ed. 
605. 

67. U.S.—Carey v. Houston & T. C. 

Ry. Co., Tex., 14 S.Ct. 6.1. 1.50 U.S. 
3 70, 37 L.Ed. 1041—^Walston v 

Nevln. Ky., 9 S.Ct. 192. 128 U.S. 
578, 32 L.Ed. 544. 

68. U.S.—Mesa v. U. S., Cal., 2 
Black 721, 17 L.Ed. 350. 

4 C.J. P 46.3 note 33. 

Within term next after appeal Is tak¬ 
en 

Xj.s.—Richardson v. Green, Mich., 9 
S.Ct. 443, 130 U.S. 104. 32 L.Ed. 872 
—Hill V. Chicago & E. R. Co., Ill., 
9 S.Ct. 269, 129 U.S. 170, 32 L.Ed. 
651 — Call lot V. Deetken, Cal., 6 S.Ct. 
432. 113 U.S. 216, 28 KEd. OSS- 
German V. U. S., Cal., 5 Wall. 825, 
18 L.Ed. 502—U. S. v. Gomez, Cal., 
8 Wall. 762, 18 L.Ed. 212—Ca.stro v. 
U. S., Cal., 3 Wall. 46, 18 L.Ed. 163 
—Mesa V. U. S., Cal., 2 Black 721,17 
L.Ed. 360. 

69. U.S.—Richardson v. Green, 

Mich., 9 S.Ct. 443, 130 U.S. 104, 32 
L.Ed. 872. 

70. U.S.—^U. S. V. Gomez, Cal., 3 
Wall. 762, 18 L.Ed. 212. 

71. U.S.—U. S. V. U. S. Steel Corp., 


N..T., 36 S.Ct. 408, 240 U.S. 442, 60 
L.Ed. 731. 

72. U S.—.Sturpre.*??? v. Harold, La., 18 
How. 40. 15 L.Ed. 261. 

73. U.S.—^U. S. V. Gomez, Cal., 3 
Wall. 752. 18 L.Ed. 212. 

74. U.S.—Hartshorn v. Day, R.I., 18 
How. 28, 15 L.Ed. 272. 

75. U.S.—Caillot v. Deetken, Cal., 

5 S.Ct. 432, 113 U.S. 216, 28 L.Ed. 
983—Edmonson v. Bloom.shire, 

Ohio. 7 Wall. 306, 19 L.Ed. 91— 
German v. U. S., Cal., 6 Wall. 825, 
18 L.Ed. 502. 

4 C.J. p 470 note 7. 

Mistake of olerk no excuse 

That the clerk of the lower court, 
in preparing: the transcript, labored 
under a mistake as to the time with¬ 
in which the transcript was required 
to be filed is not a valid excuse for a 
failure to file the transcript within 
the prescribed time. 

U.S.—Richard.son v. Green, Mich., 9 S. 
Ct. 443, 130 U.S. 104, 32 L.Ed. 872. 

76. U.S.—Bingham v. Morris, 7 
Cranch 99, 3 L.Ed. 281. 

If appellee does not have the case 
docketed and dismissed, as he i.«t au- 
j thorized by rule of court to do where 
I appellant has failed to comply with 
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the rule, appellant’s subsequent fil¬ 
ing of the record may he in time. 
U.S.—Evans v. State Nat. Bank of 
New Orleans, La., 10 S.Ct. 493, 134 
U.S. 330. 33 L.Ed. 917. 

77. U.S.—U. S. V. Gomez, Cal., 3 
Wall. 762. 18 L.Ed. 212. 

78. U.S.—U. S. V. Vigil, N.M., 10 
Wall. 423, 19 L.Ed. 954. 

79. U.S.—Baliance v. Forsyth, Ill., 
21 How. 389, 16 L.Ed. 143. 

80. U.S.—Burr v. Des Moines R. & 
Nav. Co., Iowa, 1 Wall. 99. 17 L. 
Ed. 561—Curtis v. Petit pain. La., 
18 How. 109, 15 L.Ed. 280. 

Defects of material character In 

certificate of authentication of the 
judge or clerk below will necessitate 
dismissal of the appeal. 

U.S.—Blitz v. Brown, D.C., 7 Wall. 

693, 19 L.Ed. 280. 

Defective statement of facts 
U.s.—'Burr v. Des Moines R. & Nav. 
Co., Iowa, 1 Wall. 99, 17 L.Ed. 
661. 

81. U.S.—Greenhood v. Randall. 

Mont., 4 S.Ct. 699, 111 U.S. 776, 28 
L.Ed. 696—James v. Bank of Mo¬ 
bile, La.. 7 Wall. 692, 19 L.Ed. 276 
—Pomeroy’s Lessee v. State Bank 
of Indiana, Ind., 1 Wall. 692, 17 L. 



§ 201(9) FEDERAL COURTS 

An appeal will be dismissed where the transcript 
fails to show that the value or amount in contro¬ 
versy was sufficient to give the Supreme Court ju¬ 
risdiction,but it has been held that a deficiency 
in the record in this respect may be supplied by affi¬ 
davits or stipulation filed in the Supreme Court.^3 
A failure of a statement of facts found by the low¬ 
er court to comply with the rules of the Supreme 
Court is not necessarily ground for dismissing the 
appeal, and the record may be remanded for a prop¬ 
er finding but such a statement of facts not 
made and filed in time may be disregarded and the 
judgment affirmed.85 

Where the appeal record contains all that is nec¬ 
essary to present the questions to be reviewed and 
for their determination, immaterial defects or omis¬ 
sions are not fatal^^ and may be disregarded but 
the costs incident to including immaterial matter 
may be taxed against the party preparing and pre¬ 
senting the record.® 8 Moreover, the whole record 
may be looked to for the purpose of curing defects 
in other parts of the record.®® 

Amendment and correction. Defects or errors in 
a transcript, when not of a jurisdictional character, 
are as a rule amendable, in the discretion of the 
court;®® and the Supreme Court may make appro¬ 
priate orders for the amendment or correction of 
the record of the lower court,®^ and may direct that 
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the amended matters be supplied without issuing a 
writ of certiorari,®® but it cannot itself make such 
amendments or corrections,®® nor will it consider 
an amendment which presents matter which was 
not presented in the trial court.®^ An order remit¬ 
ting or remanding a cause to the lower court in or¬ 
der to allow an amended transcript or return to be 
filed may be made in the discretion of the appellate 
court.®® Any amendments to the record must be 
properly made a part thereof or they will not be 
considered.®® 

Time for amendments. Amendments of the rec¬ 
ord must be applied for and made within a reason¬ 
able time, to be determined by the circumstances of 
the particular casc.®^ An application for leave to 
amend the record must be made prior to the submis¬ 
sion of the case to the Supreme Court;®® it comes 
too late after the case has once been decided and 
while an application for a rehearing is pending,®® 
and a rehearing will not ordinarily be granted in 
order that a party may correct or perfect the rcc- 
ord.i Furthermore, it is held that if the case should 
be reached before a return a certiorari to perfect 
the record will not be regarded as a reason for con¬ 
tinuance.® 

Certiorari to bring up record. After the tran¬ 
script has been filed in the Supreme Court, amend¬ 
ments can, as a rule, be made only by certiorari.® 


Ed. 638—Stevens v. Gladding, R.I., 
19 How. 64, 16 L.Ed. 569. 

82. U.S.—Hunt v. Blackburn, Ark., 
8 S.Ct. 1395. 127 U.S. 774, 82 L.Ed, 
323—Johnson v. Wilkins, Fla., 6 
S.Ct. 600, 116 U.S. 392, 29 L.Ed. 671. 

83. U.S.—^U. S. V. Trans-Missouri 
Freight Ass’n, Kan, 17 S.Ct. 540, 
166 U.S. 290, 41 L.Ed. 1007—Red 
River Cattle Co. v. Needham, Tex., 
11 S.Ct. 208, 137 U.S. 632. 34 L. 
Ed. 799—Johnson v. Wilkln.s, Fla., 
6 S.Ct. 600, 116 U.S. 392, 29 L.Ed. 
671. 

84. U.S.—U. S. V. Adams, Ct.Cl., 6 
Wall. 101, 18 L.Ed. 792. 

85. U.S.—^Avendano v. Gay, La., 8 
Wall. 376, 19 L.Ed. 422—Generes 
V. Bonnemer, La., 7 Wall. 564, 19 
L.Ed, 227. 

88 . U.S.—Dufau v. Couprey, La., 6 
Pet. 170, 8 L.Ed. 359. 

Xrregrular or imperfect anthentloa- 
tlOA 

U.S.—Idaho & Oregon Land Imp. Co. 
V. Bradbury. Idaho. 10 S.Ct. 177, 
132 U.S. 509, 33 L.Ed. 433. 

87. U.S.—U. S. V. Wilkinson, La.. 12 
How. 246, 13 L.Ed. 974. 

88 . U.S.—Union Pac. R. Co. v. Stew¬ 
art. Kan., 95 U.S. 279, 24 L.Ed. 

431. 


89. U.S.—Sun Printing & Publl.sh- 
ing Ass'n v, Edwards. N.Y., 24 R 
Ct. 696, 194 U.S. 377. 48 L.Ed. 1027 
—Horne v. George II. Hammond 
Co., Mass., 15 S.Ct. 167, 155 U.S. 
393, 39 L.Ed. 197. 

90. U.S.—Idaho & Oregon Land Imp 
Co. V. Bradbury, Idaho, 10 S.Ct. 
177, 132 U.S. 509, 33 L.Ed. 433. 

91. U.S.—U. S. V, Adams, Ct.Cl., 9 
Wall. 661, 19 L.Ed. 808. 

92. U.S.—Stitt V. Huidekopher, Pa.. 
131 U.S. appendix cxviii, 21 L.Ed. 
644. 

93. U.S —Goodenough Hor.sc.shoe 
Mfg. Co. V. Rhode Island Horse¬ 
shoe Co., N.Y., 14 S.Ct. 1180, 164 
U.S. 635, 24 L.Ed. 368—Continen¬ 
tal Life Ins. Co. v. Rhoads, Pa., 
7 S.Ct. 193, 119 U.S. 237, 30 L.Ed. 
380. 

94. U.S.—Hoe V. Wilson, D.C., 9 

Wall. 501, 19 L.Ed. 762. 

95. U.S.—Ripley v. U. S., Ct.Cl., 31 
S.Ct. 478, 220 U.S. 491, 65 L.Ed. 
667—Cervantes v. U. S., Cal., 16 
How. 619, 14 L.Ed. 1083. 

96. U.S.—^Whitten v. Tomlinson, 
Conn., 16 S.Ct. 297, 160 U.S. 231, 
40 L.Ed. 406. 

Zietter written hy Jndge to petition¬ 
er’s counsel, stating the Judge's will¬ 
ingness that the record should be 
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amended in a certain way if It could 
propt*rly be done, has no place in the 
record, and its insertion therein does 
not show such an amendment. 

U.S.—Whitten v. Tomlinson, supra. 

97. U.S.—Beln v. Heath, 12 S.Ct. 
992, 142 U.S. 704, 35 L.Ed. 1174— 
Redfleld v. Parks, Ark., 9 S.Ct. 
642, 130 U.S. 623, 32 L.Ed. 1053. 

98. U.S.—Redfleld v. Parks, supra. 

99. U.S.—U. S. V. New York In¬ 
dians, Ct.Cl., 19 S.Ct. 487, 173 U. 
S. 464, 43 L.TOd. 769—U. S. V. Ad¬ 
ams, Ct.Cl., 9 Wall. 664, 19 L.Ed. 
584. 

Motion, on appeal, for an order 
to the lower court to send up the 
evidence on which it found a certain 
fact, comes too late, after the Su¬ 
preme Court has remanded the case, 
if the finding of such fact is material 
to the case. 

U.S.—U. S. V. New York Indians, Ct. 
Cl., 19 S.Ct. 487, 173 U.S. 464, 43 L. 
Ed. 769. 

1. U.S.—U. S. V. Adams, Ct.Cl., 9 
Wall. 664, 19 L.Ed. 584. 

2. U.S.—Clark v. Hackett, N.H., 1 
Black 77, 17 L.Ed. 69. 

3. U.S.—Goodenough Horseshoe 
Mfg. Co. V, Rhode Island Horse¬ 
shoe Co., N.Y., 14 S.Ct. 1180, 164 
U.S. 635, 24 L.Ed. 368. 
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The Supreme Court may issue a certiorari to have 
a defective record corrected and brought up,^ as 
for the purpose of correcting a diminution in the 
record,5 or for bringing up matters of record omit¬ 
ted therefrom;® but certiorari will not issue for 
the purpose of bringing up immaterial or unneces¬ 
sary matter*^ or matters not of record or not consid¬ 
ered in the court below.® 

An application for a certiorari may be made by 
either party,® or where, on inspection of the record, 
it api)ears that there are defects or omissions in 
the transcript which may be important, the Supreme 
Court may, of its own motion, issue a certiorari.^® 
However, a writ of certiorari to bring up a corrected 
record does not issue as a matter of right on mere 
suggestion of defects in the record, but the applica¬ 
tion must be supported by evidence of the defects 
alleged to exist.^l 
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k. OondnsiTenew and Effect of Becord 

The record ie a«ner«lly the cole and coneiuaive tvl- 
dence of the proceedinga below. 

Generally speaking, the record filed for the pur¬ 
pose of appeal imports absolute verity, and is the 
sole and conclusive evidence of the proceedings in 
the lower court,!^ and, accordingly, it cannot be im¬ 
peached or varied, on appeal, by affidavits or other 
evidence or matters dehors the record.^® A bill of 
exceptions will control as to matters properly ap¬ 
pearing therein, as against the opinion of the lower 
court.i^ 

L Questions Presented for Review 

Only luch questions may be reviewed by the Supreme 
Court as are properly presented by the record. 

As a general rule, only such questions may be 
reviewed by the Supreme Court as are properly pre¬ 
sented by the record or the requisite part thereof,^® 


4. U.S.—City of Chicago v. Bigrelow, 
Ill.. 131 U.S. appendix xclil, 19 L. 
Ed r57—Hudffins v. Kemp, Va.. 18 
How. 530, 15 L.Ed. 611. 

Certiorari to review judgment or de¬ 
cree of circuit court of appeals see 
infra § 204. 

5. U S.—Hoskin v. Fisher, Cal., 8 S. 
Ct. 834, 126 U.S. 217, 31 L.Ed. 769 
—Missouri, K. & T. R. Co. v. Dins- 
more, Kan., 2 S.Ct. 9, 108 U.S. 30, 27 
L.Ed. 640—U. S. V. Adams. Ct.Cl., 9 
Wall. 661, 19 L.Ed, 808—Stimpson 
V. West Chester R. Co., Pa., 3 How, 
653, 11 L.Ed. 722. 

6. U S,—Goodenough Horseshoe 

Mfg. Co. V. Rhode Island Horse¬ 
shoe Co., N.Y., 14 S.Ct. 1180, 164 
U.S. 635, 24 L.Ed. 368—Hoskin v. 
Fisher, Cal., 8 S.Ct. 834, 126 U.S. 
217, 31 L.Ed. 759—Stlmpson v. 

West Chester R. Co., Pa., 3 How. 
553. 11 L.Ed. 722—Holmes v. 

Trout, Ky., 7 Pet. 171, 8 L.Ed. 047. 

7. U.S.—McGuire v. Commonwealth 
of Massachusetts, Mass., 3 Wall. 
382, 18 L.Ed. 164. 

8 . x;.S. — City of Chicago v. Bigelow, 
Ill, 131 U.S. appendix xclli, 19 L.Ed. 
257—Union Pac. Ry. Co. v. U. S., 
Ct.Cl., G S.Ct. 631, 116 U.S. 402, 29 
L.Ed. 677—Holmes v. Trout, Ky., 
7 Put. 171, 8 L.Ed. 647. 

Defects in conclusions of lower 
court, not deducible from the evi- 
dcn«‘e before it, cannot be supplied by 
cert iorari. 

U.S.—U. S. V. Adams, Ct.Cl., 9 Wall. 
061. 19 L.Ed. 808. 

9. ' U.S.—Hoskin v. Fisher, Cal, 8 
S.Ct. 834, 126 U.S. 217, 31 L.Ed. 
769. 

10. U.S. — Sweeney v. Lomme, Mont., 
22 Wall. 208. 22 L.Ed. 727—Mor¬ 
gan V. Curtenius, Ill., 19 How. 8, 16 
L.Ed. 676. 


11. U.S.—Chappell v. U. S., Md., 16 
S.Ct. 397, 160 U.S. 499, 40 L.Ed. 
510—Grapeshot v. Wallerstein, La., 
7 Wall. 563, 19 L.Ed. 83. 

12. U.S.—Evans v. Stettnisch, Neb., 
13 S.Ct. 931, 149 U.S. 606, 37 L.Ed. 
866 . 

Record assuming validity of patents 
involved 

In action by United States to en¬ 
join alleged violations of Sherman 
Act, where trial court granted de- 
fendant.s' motion for partial judgment 
dismi.ssing amendment to complaint 
on ground that government had no 
standing to attack validity of patents 
in an anti-trust proceeding, govern¬ 
ment's direct appeal from Bub.sequent 
order granting defendant’s motion to 
dismiss complaint on conclusion of 
government’s case would be consider¬ 
ed by Supreme Court on a record that 
assumed validity of all patents In¬ 
volved, although motion for partial 
judgment dismissing amendment was 
improperly granted. 

U.S.—^U. S. V. U. S. Gypsum Co., App. 
D.C., 68 S.Ct. 625, 333 U.S. 364, 92 
L.Ed. 746, rehearing dented 68 S.Ct. 
788, 333 U.S. 869, 92 L.Ed. 1147. 

Bill of oxesptions as conclusive 

U.S.—Chaffee v. Boston Belting Co., 
Mass., 22 How. 217, 16 L.Ed. 240— 
Bingham v. Cabot, Mass., 3 Dali. 
19. 1 L Ed. 491. 

Statement of facts as conclusive 

U.S.—Wiscart v. D’Auchy, Va., 3 Dali. 
321, 1 L.Ed. 619. 

aeneral of court as ooncln- 

sive 

Where there were no special find¬ 
ings of fact by the court, its general 
finding, which had the effect of a 
verdict under former Rev.St. 9 649, 
formerly 28 U.S.CJS.. 9 773, was con- 
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elusive on all matters of fact, and. If 
there were no exceptions to rulings of 
law in the progress of the trial, au¬ 
thorizing review under Rev.St. 9 700, 
28 U.S.C.A. 9 875, the review was lim¬ 
ited to the sufficiency of the com¬ 
plaint. 

U.S.—Vicksburg. S. & P. Ry. Co. v. 
Anderson-Tully Co., Miss., 41 S.Ct. 
624, 256 U.S. 408, 66 L.Ed. 1020. 

13. U.S.—Guerini Stone Co. v. P. J. 
Carlin Const. Co., Puerto Rico, 39 
S.Ct. 102, 248 U.S. 334, 63 L.Ed. 276 
—^Evans v. Stettnisch, Neb., 13 S, 
Ct. 931, 149 U.S. 606, 37 L.Ed. 866 
—Hudgins v. Kemp, Va., 18 How. 
630. 16 L.Ed. 611. 

14. U.S.—Guerini Stone Co, v. P. J, 
Carlin Const. Co., Puerto Rico, 39 
S.Ct. 102, 248 U.S. 334, 63 L.Ed. 
275. 

15. U.S.—Automatic Radio Mfg. Co. 
V. Hazel tine Research, Mass., 70 S. 
Ct. 894, 339 U.S. 827, 94 L.Ed. 1312, 
rehearing denied 71 S.Ct. 13, 840 
U.S. 846, 96 L.Ed. 620—Congress of 
Industrial Organizations v. Mc- 
Dory, Ala., 65 S.Ct. 1395, 325 U.S. 
472, 89 L.Ed. 1741—Thomson v. 
Gaskill, Neb., 62 S.Ct. 673, 315 U.S. 
442, 86 L.Ed. 961—U. S. v. U. S. 
Fidelity & Guaranty Co., Pa., 32 S. 
Ct. 101, 222 U.S, 283, 66 L.Ed. 200. 

Ooustitutioual queitions will not be 
anticipated by Supreme Court, or 
dealt with abstractly, but will be 
dealt with only as they are appropri¬ 
ately raised on the record before 
court. 

U.S.—^Allen-Bradley Local No. 1111, 
United Electrical, Radio and Ma- 
chine Workers of America v. Wis¬ 
consin Employment Relations 
Board, Wls., 62 S.Ct «20. 816 U.S. 
740, 86 L.Ed. 1164. 
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but any error apparent on the record is open to 
review regardless of how it is made to appear. 
The Supreme Court will review only such errors as 
are properly presented by the record, relating to the 
jurisdiction of the lower court, the parties,^® or 
the pleadings,^^ or to rulings on the admission or 
exclusion of evidence.^® Questions which depend 
on the evidence are generally available on appeal 
only where such evidence, or the relevant portion 
thereof, appears of record and error in admitting 
certain evidence, which depends on other evidence, 
will not be reviewed unless such other evidence is 
disclosed in the record .22 

A ruling refusing to allow a witness to answer 
a question will not be reviewed where the record 
does not show what the answer would have been, 
or what was proposed to be proved by the question 
asked.23 The sufficiency of the evidence may be 
reviewed only where the record sets forth all, or 
substantially all, of the evidence but it is suffi¬ 
cient if it affirmatively appears from a reasonable 
construction of the language used that all, or sub¬ 
stantially all, of the material evidence is preserved,25 
as where the record shows that the bill of exceptions 


36 C.J.S. 

contains all the evidence, although such recital is 
omitted from the bill.26 

Objection to the giving or refusing of an instruc¬ 
tion by the trial court will be reviewed only where 
the instruction involved is made a part of the rec¬ 
ord, as explained supra subdivision b of this section,, 
and where an instruction depends on the evidence 
which was adduced and is proper or otherwise, ac¬ 
cording to the proof, the Supreme Court can review 
the giving or the refusal of the instruction in ques¬ 
tion, only where the record properly sets out the 
evidcncc.27 In general, an assignment of error that 
the court below failed to give a j)roper instruction 
will not be considered unless it affirmatively appears 
from the record that a proper and timely request 
therefor was made, as stated sui>ra subdivision a 
of this section. 

m. Matters Not Apparent of Record 

Matters not properly included or shown in the record 
will generally not be considered by the Supreme Court on- 
appeal. 

The Supreme Court generally will not consider 
on appeal any matter or question which is not prof)- 
crly included or shown in the record ;28 the sole 


16. U.S.—Suydam v. Williamson, N. 
Y., 20 How. 427, 15 L.Ed. 978. 

AppUcation of pasrmoaits 
Whore there is no definite expres- 
.sion in record as t(» whether pay¬ 
ments by national bank shareholders 
to receiver to assist in payingr bank’.s 
indebtedness were to be applied on 
shareholders’ statutory liability, the 
Supreme Court on appeal is required 
to decide which contention is more 
reasonable and probable considering 
all facts and circumstances stipulat¬ 
ed and proved. 

LT,S—Korbly v. Springfield Inst, for 
Saving.s, Mass.. .38 S.Ct. 88, 245 U.S. 
330, 62 L.Ed. 326. 

17. U.S.—Chappell Chemical & Fer¬ 
tilizer Co. V. Sulphur Mines Co.. 
Md.. 19 S.Ct. 268, 172 U.S. 474, 43 
L.Ed. 520. 

18. U.S.—Landram v. Jordan, D.C., 
27 S.Ct. 17, 203 U.S. 56, 61 L.Ed. 
88 . 

19. TT.S.—Mercantile Nat. Bank v. 
Carpenter, Ind, 101 U.S. 567, 25 
I..Ed. 81.5. 

Order refasinff leave to amend a 

bill of complaint cannot be reviewed 
if the record does not show what 
amendment was desired. 

U.S.—Mercantile Nat. Bank v. Car¬ 
penter, supra. 

20. U.S.—Palmer v. Hoffman, N.Y., 
63 S.Ct. 477, 318 U.S. 109, 87 L.Ed. 
646, 144 A.L.R. 719, rehearing de¬ 
nied 63 S.Ct. 767, 318 U.S. 800, 87 L. 
Ed. 1163—San Antonio & A. P. 
Ry. Co. v. Wagner, Tex., 36 S.Ct. 


626. 241 U.S. 476, 60 L.Ed. 1110— 
Eagle Min. & Imp. Co. v. Hamilton, 
N.M., 31 S.Ct. 27. 218 U.S. 513, 54 
L.Ed. 1131—Murray v. State of In¬ 
diana. La.. 16 S.Ct. 990, 163 U.S. 
101, 41 LKd. 87. 

21. U.S.—Halbert v. U. S., Wash., 51 

S.Ct. 615. 283 U.S. 753. 75 L.Ed. 
1389~U. S. V. U. S. Fidelity & 
Guaranty Co., Pa., 32 S.Ct. 101, 222 
U.S, 283, 56 L.Ed. 200—Corinne 

Mill, Canal & Stock Co. v. Johnson, 
Utah. 15 S.Ct. 409, 166 U.S. 674, 39 
L.Ed. 537. 

Error in admission of documentary 
evidence cannot be considered unless 
such evidence or its substance Is pre¬ 
served in the record. 

U.S.—Jono.s V. Grover & Baker Sew¬ 
ing-Much. Co., Pa., 131 U.S. appen¬ 
dix cl. 24 L.Ed. 925. 

Action of trial court, on motions to 
tax or retax costs or to grant extra 
allowances, will not be reviewed un¬ 
less the evidence before the trial 
court appears on the record. 

U.S.—U. S. V. Harmon, Me,, 13 S.Ct. 
327, 14 7 U.S. 268, 37 L.Ed. 1G4. 

22. U.S.—Sire v. Ellithorpe Air- 
Brake Co., N.Y., 11 S.Ct. 195, 137 
U.S. 679, 34 L.Ed. 801. 

23. U.S.—Herencia v. Guzman. 
Puerto Rico, 31 S.Ct. 135, 219 U. 
S. 44, 55 L.Ed. 81—Patrick v. Gra¬ 
ham, Colo., 10 S.Ct. 194, 132 U.S. 

627, 33 L.Ed. 460. 

24. U.S.—^U. S. V. Copper Queen 
Consol. Min. Co., 22 S.Ct. 761, 186 
U.S. 496, 46 L.Ed. 1008—Cohn v. 

598 


Daley, Ariz., 19 S.Ct. 802, 174 U.S. 
639, 43 L.Pld. 1077~-Collier v. U. S., 
Ct.CI., 19 S.Ct. 330, 173 U.S. 79, 43 
L.Ed. 621. 

25. U.S.—Clyatt v. U. S., Fla., 25 S. 
Ct. 429, 197 U.S. 207, 49 L Ed. 726— 
Board of Com’rs of Gunnison (’’oun- 
ty, Colo. v. E. H. Rollins S: Sons, 
Colo. 19 S.Ct. 390, 173 U.S. 255, 43 
L.Ed. 689. 

An indirect recital or certification 

that all the evidence is preserved in 
the record may be sufficient, if the 
implication ncccs.sarily flows from 
the language used, especially where 
there is nothing in the record to indi¬ 
cate or to suggest that anything has 
been omitted. 

U.S.—Board of Com’rs of Gunnison 
County, Colo., v. E. H. Rollins & 
Sons, supra. 

26. U.S.—Crowe v. Harmon, Ariz., 27 
S.Ct. 280, 204 U.S. 241, 61 I^.Kd. 
461—Crowe v. Trickey, Ariz., 27 S. 
Ct. 276, 204 U.S. 228, 61 L.Ed. 454. 

27. U.S.—New York, L. E. & W. R. 
Co. v. Madison, Ohio, 8 S.Ct. 246, 
123 U.S. 524, 31 L.Ed. 268. 

4 C.J. p 543 note 56. 

28. U.S.—Automatic Itadio Mfg. Co. 
V. Hazel tine Re.search, Mass., 70 S. 
Ct. 894, 339 U.S. 827, 94 L.Ed. 1312, 
rehearing denied 71 S.Ct. 13, 340 
U.S. 846, 95 L.Ed. 620—Standard- 
Vacuum Oil Co. v. U. S., Ct.CI., 70 S. 
Ct. 545, 339 U.S. 167, 94 L.Ed. 731— 
Thomson v. Gaskill, Neb., 62 S.Ct. 
673, 316 U.S. 442, 86 L.Ed. 951 — 
Meeker v. Lehigh Valley R. Co., Pa.„ 
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question which the court is required to determine is 
whetlicr the judgment which is the subject of re- 
"view is a legitimate conclusion from the premises 
'whicli the record contains.2^ Evidence dehors the 
record, whether by affidavit^® or otherwise,ordi¬ 
narily will not be considered by the Supreme Court, 
but may be considered to show circumstances oc- 
'Curriiig subsequently to the appeal, which materially 
affect the rights involvcd.32 Public, but not private, 
laws may be considered although not found in the 
record.23 

A copy of a brief in the circuit court of appeals 
which is tendered as an exhibit, but which was not 
made a part of the record, cannot be examined 
in determining whether assignments of error have 
been waived.^^ Stipulations or agreed statements 
of fact which are not properly embodied or shown 
in the record will not be considered.^s 


§ 201(10). -Assignment of Errors! 

Briefs 

Errors not included within a proper assio*unent of 
errors will generally not be considered by the Supreme 
Court, but the court has discretion to take notice of plain 
and serious errors even though unasslgned. Proper and 
sufficient briefs must be submitted. 

Under the Supreme Court rules, it is generally 
necessary that appellant shall file a proper assign¬ 
ment or specification of errors relied on, and alleged 
errors not so assigned are not properly before the 
Supreme Court and will not be considered by it.*® 
Accordingly, where no errors arc assigned, or the 
assignment is insufficient, the Supreme Court may 
affirm the judgment,*^ or dismiss or quash the ap¬ 
peal.** However, notwithstanding the absence of 
an assignment of errors, the Supreme Court may, in 
its discretion, take notice of a plain and serious er¬ 
ror,** such as with respect to its own want of juris- 


36 S.Ct. 328, 236 U.S. 412, B9 L.Kd 
644—Gersfh v. City of Chicagro, III.. 
33 S.Ct. 178, 226 U.S. 451, 67 L.Kd. 
21 ) 5 —Behn, Meyer & Co. v. Camp¬ 
bell & Go Tauco, Philippine, 27 S. 
Ct. 502, 205 U.S. 602, 01 L.Ed. 857— 
Nolson V. Flint, Utah, 17 S.Ct. 576. 
166 U.S. 276, 41 L.Ed. 1002—Clarke 
V. McDade, Cal., 17 S.Ct. 284, 165 
U.S. 168, 41 L Ed. 673—Claasen v. 
U. S., N.T., 12 S.Ct. 169, 142 U.S. 
140, 36 L.Ed. 966—Congress & Em¬ 
pire Spring Co. v. Know! ton, N.Y., 
103 U.S. 49, 26 L.Ed. 347—Reed v. 
Gardner, Ga., 17 Wall. 409, 21 L.Ed. 
665. 

4 C.J. p 663 note 35. 

Constitutional gnestions 
U.S.—Tcnne.Msee Publishing Co. v. 
American National Bank, Tonn., 57 
S.Ct. 86, 299 U.S. 18. 81 L.Ed. 13. 
'29. U.S.—Davis v. Packard, N.Y., 7 
Pet. 276, 8 L.Ed. 684. 

30. U.S.—Henneford v. Northern 
Pac. Ry. Co., Wash., 58 S.Ct. 416. 
303 U.S. 17. 82 L.Ed. 619. 

4 C.J. P 143 note 20. 

31. U.S.—Andrews v. Eastern Ore¬ 
gon Land Co., Or., 27 S.Ct. 42, 203 U. 
S. 127, 51 L.Ed. 119—Metropolitan 

R. Co. V. Macfarland, D.C., 25 S.Ct. 
28, 195 U.S. 322, 49 L.Ed. 219. 

4 C.J. P 133 note 46. 

38. U.S.—Kendall v. Ewert, Okl., 42 

S. Ct. 444, 259 U.S. 139, 66 L.Ed. 
862, rehearing granted 42 S.Ct. 587 

_^Dakota County v. Glldden, Neb., 6 

S.Ct. 428, 118 U.S. 222, 28 L.Ed. 
981. 

33 . U.S.—^Leland v. Wilkins, R.I., 6 
Pet. 317, 8 L.Ed. 412. 

34. U.S.—Maryland Casualty Co. v. 
Jones, Cal.. 49 S.Ct. 484, 279 U.S. 
793, 73 L.Ed. 960. 

35. U.S.—^Patrick v. Graham, Colo., 
10 S.Ct. 194, 132 U.S. 627. 83 L. 


Ed. 460—Lanusse v. Barker, N.Y., 
3 Wheat. 101, 4 L.Ed. 343. 

36. U.S.—Congress of Industrial Or¬ 
ganizations v. McAdory, Ala., 65 S. 
Ct. 1396, 325 U.S. 472, 89 L.Ed. 1741 
—U. S. V. Crescent Amusement Co., 
Tonn., 66 S.Ct. 254, 323 U.S. 173, 89 
L.Ed. 160, rehearing denied 65 S.Ct. 
437, two cases, 323 U.S. 818, 89 L. 
Ed. 660—Pacific States Box & Bas¬ 
ket Co. V. White, Or., 66 S.Ct. 159, 
296 U.S, 176, 80 L.Ed. 138—Wiloil 
Corporation v. Commonwealth of 
Pennsylvania, Pa., 65 S.Ct. 358, 294 
U.S. 169, 79 L.Ed. 838. rehearing 
denied Wiloil Corporation v. Com¬ 
monwealth of Pennsylvania, 06 S. 
Ct. 543. 294 U.S. 733, 79 L.Ed. 1262 
—Horbrlng v. Lee. Or., 50 S.Ct. 49, 
280 U.S. Ill, 74 L.Ed. 217, 64 A.L.R. 
1430—People of State of New York 
ex rel. Rosevale Realty Co. v. 
Kleinert, N.Y., 45 S.Ct. 618, 268 U.S. 
646, 69 L.Ed. 1135—Sunderland v. 
U. S., Okl., 46 S.Ct. 64, 266 U.S. 226, 
69 L.Ed. 259—Southern Ry. Co, v. 
Gadd, Tenn., 34 S.Ct. 696, 233 U.S. 
672, 58 L.Ed. 1099—Camden v. Stu¬ 
art, W.Va., 12 S.Ct. 586, 144 U.S. 
104, 36 L.Ed, 363. 

3 C.J. p 1330 note 44, p 1332 note 62 
—4 C.J. p 671 note 98. 

Purpose is to enable the court, as 
well as opposing counsel, readily to 
perceive what points are relied on. 
U.S.—Seaboard Air Line Ry. Co. v. 
Watson. Fla., 63 S.Ct. 32, 34, 287 U. 
S. 86, 77 L.Ed, 180, 86 A.L.R. 174. 

3 C.J. p 1329 note 37. 

Cross assiguiaeat 

Appellee or defendant In error can¬ 
not make a cross assignment of er¬ 
rors unless he himself appeals or 
takes out a writ of error. 

U.S.—Bolles V. Outing Co., N.Y., 20 S. 

Ct. 94, 175 U.S. 262, 44 L.Ed. 166. 

3 C.J. p 1403 note 57. 
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Questions uot preserved for review 

Assignments of errors cannot raise 
questions which were not preserved 
for review by timely and proper ob¬ 
jections and exceptions in the lower 
court. 

U.S.—Burton v. Driggs, Vt., 20 Wall. 
125. 22 L.Ed. 299. 

37. U.S.—Stevenson v. Barbour, Ky., 
11 S.Ct. 690, 140 U.S. 48, 35 L.Ed. 
338. 

38. U.S.—^Rowe v. Phelps, Tex., 14 
S.Ct. 632, 152 U.S. 87, 38 L.Ed. 365. 

4 C.J. p 571 note 98. 

Appellee’s failure to objeotp and 
lack of precedent, were held to Jus¬ 
tify deciding appeal on merits, not¬ 
withstanding deficient specifications 
of error. 

U.S.—Local 167 of International 
Brotherhood of Teamsters, Chauf¬ 
feurs. Stablemen & Helpers of 
America v. U. S., N.Y., 54 S.Ct. 396, 
291 U.S. 293, 78 L.Ed. 804. 

39. U.S.—Mahler v. Eby, Ill., 44 S.Ct. 
283. 264 U.S. 32, 68 L.Ed. 549. 

3 C.J. p 1342 note 78. p 1348 note 66. 
Compliauoe with xuaudate 
Where appeals were from a decree 
entered under mandate of the Su¬ 
preme Court, the court has Jurisdic¬ 
tion. of its own motion, to consider 
whether the mandate has been com¬ 
plied with. 

U.S.—Continental Ins. Co. v. Reading 
Co.. Pa., 42 S.Ct. 540. 259 U.S. 156, 
66 L.Ed. 871. 

Error held uot *<plaiu” within rule 

U.S.—San Antonio & A. P. Ry. Co. 
V. Wagner, Tex., 36 S.Ct. 626, 241 
U.S. 476, 60 L.Ed. 1110. 

Beoord not minutely scrutinised 
In exercising its option to notice 
plain errors not assigned, the court 
will not subject the opinion of the 
court below to minute scrutiny to 
discover error of law when, on the 
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diction**® or the lower court’s want of jurisdiction 
over the subject matter.*^ 

Assignments of errors must substantially comply 
as to form and contents, and in other particulars 
with the requirements of statutes and rules of court 
governing the matter ,*2 and assignments which do 
not so comply will, in general, be disregarded, even 
though the opposing party treats them as adequate .*2 
Assignments must point out definitely and specifical¬ 
ly the particular error or errors relied on;** and 
no one assignment should embrace more than one 
specification of error.*® The assignment of errors 
must be attached to, or made a part of, the record.*® 
The practice of assigning a large and unnecessary 
number of errors is disapproved.*^ 


86 C.J.S. 

Briefs, Under the Supreme Court rules, it is re¬ 
quired that the parties submit proper and sufficient 
briefs, and on appellant’s failure to comply with 
such rules, the court may dismiss the appeal;*® 
but objections for failure to serve a brief are waived 
where the cause is duly submitted on behalf of the 
opposite party.*® 

§ 201(11). - Dismissal or Withdrawal 

The Supreme Court, in a proper case and on proper 
grounds, such as want of Jurisdiction, may dismiss an ap¬ 
peal or permit its withdrawal; but on good cause shown, 
the court may vacate its order of dismissal and reinstate 
the appeal. 

The Supreme Court, in a proper case and on prop¬ 
er grounds, may dismiss an appeal.®® As a rule, 


whole, it is clear that the facts 
found by that court Justify the Judg¬ 
ment. 

XJ.S.—Behn, Meyer & Co. v. Campbell 
& Go Tauco. Philippine. 27 S.Ct. 
602, 205 U.S. 403, 61 L.Ed. 867. 

40. U.S.—^Pore River Shipbuilding 
Co. V. Hagg, 31 S.Ct. 186, 

219 U.S. 176. 65 L.Ed. 163. 

4X. U.S.—Chicago. B. & Q. R. Co. v. 
Willard, Ill., 81 S.Ct. 460, 220 U.S. 
413, 56 L.Ed. 521. 

8 C.J. p 1343 note 88. 

42. U.S.—Seaboard Air Line Ry. 
Co. V. Watson, Fla., 63 S.Ct, 32, 287 

U. S. 86. 77 L.Ed. 180, 86 A.L.R. 174 
—Deitsch v. Wiggins, Colo., 16 
Wall. 539, 21 L.Ed. 228. 

3 C.J. p 1333 note 64. 

43. U.S.—Seaboard Air Line Ry. Co. 

V. Watson. Fla., 63 S.Ct. 32, 287 U. 
S. 86, 77 L.Ed. 180, 86 A.L.R. 174. 

44. U.S.—Congress of Industrial Or¬ 
ganizations V. McAdory, Ala., 65 S. 
Ct. 1395, 325 U.S, 472, 89 L.Ed. 1741 
—^U. S. V. Northern Pac. Ry. Co., 
Wash., 61 S.Ct. 264, 311 U.S. 317, 85 
L.Ed. 210. Mandate conformed to, 
D.C., 41 F.Supp. 273“-Seaboard Air 
Line Ry. Co. v. Watson, Fla., 63 S. 
Ct. 32. 287 U.S. 86, 77 L.Ed. 180, 86 
A.L.R. 174. 

Partlcnlaxitj regnlred 

(1) As to alleged error in admit¬ 
ting or excluding evidence. 

U.S.—Van Stone v. Stillwell & Bierce 
Mfg. Co., Mo., 12 S.Ct. 181, 142 U. 
S. 128, 36 L.Ed. 961. 

(2) As to alleged insufficiency of 
evidence to support Judgment or find¬ 
ing. 

U.S.—Grand Trunk R. Co. v. Ives, 
Mich., 12 S.Ct. 679, 144 U.S. 408, 36 
L.Ed. 485. 

(3) Assignment should state why 
instructions complained of are erro¬ 
neous and should set out or quote 
them. 

U.S.—Lucas V. Brooks, W.Va., 18 
Wall. 436, 21 L.Ed. 779, 

4 C.J. p 1878 note 64. 


45. U.S.-—Pickett v. U. S.. Okl., 30 
S.Ct. 265, 216 U.S. 456, 64 L.Ed. 
666 . 

Erroneoua injitructioa 

Assignment of error directed 
against a charge embodying several 
propositions as a whole, or against 
the giving or refusing of a group 
of instructions embodying distinct 
propositions, is insufficient; the por¬ 
tion of the charge complained of, or 
the Instructions, the giving or refus¬ 
ing of which Is claimed to be error, 
should be distinctly designated or 
pointed out. 

U.S.—Bogk V. Gassert, Mont., 13 S.Ct. 
738, 149 U.S. 17, 37 L.Ed. 631. 

46. U.S.—Farrar v. Churchill, Miss., 
10 S.Ct. 771, 136 U.S. 609, 34 L.Ed. 
246. 

47. U.S.—Chesapeake & Delaware 
Canal Co. v. U. S., Del., 39 S.Ct. 407, 
250 U.S. 123, 63 L.Ed. 889—Central 
Vermont R. Co. v. White, Vt., 36 
S.Ct. 866, 238 U.S. 607, 69 L.Ed. 
1433, Ann.Cas.l916B 262. 

3 C.J. p 1366 note 41. 

Uimecetsary assigiuiie&ts not ooa. 
sidered 

Where a great number of assign¬ 
ments have been filed, the court will 
endeavor to consider only the ques¬ 
tions which, in Its opinion, seem to be 
material to the Judgment. 

U.S.—Phillips & Colby Constr. Co. v. 
Seymour, Ill., 91 U.S. 646, 23 L.Ed. 
341. 

48. U.S.—Benites v. Hampton, Utah, 
8 S.Ct. 264, 123 U.S. 619, 81 L.Ed. 
260—Schooner Catherine v. U. S., 7 
Cranch 99, 3 L.Ed. 281. 

Jadgmeat wm alttRiied in an early 

case, on failure to submit a brief. 
U.S.—Ryan v. Koch, Mich., 17 Wall. 

19, 21 L.Ed. 611. 

SaqulsltMi of Mef 

(1) The brief must, or should, spec¬ 
ify such of the assigned errors as are 
intended to be urged. 

U.S.—^Alabama Public Service Com¬ 
mission V. Southern Ry. Co., Ala., 
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71 S.Ct. 762, 241 TT.S. 341, 95 L.Ed. 
1002—Benitos v. Hampton, Utah, 8 
S.Ct. 254, 123 U.S. 619. 31 L.Ed 260. 

(2) The errors for which a revers¬ 
al is sought should be specifically 
pointed out. 

U.S.—Schooner Catherine v. U. S., 7 
Cranch 99, 3 L.Ed. 281. 

(3) Question which was neither 
briefed nor argued would not be con¬ 
sidered by Supreme Court on appeal. 
U.S.—^U. S. V. Spector, Cal., 72 S.Ct. 

691, 343 U.S. 1C9, 96 L.Ed. 863, re¬ 
hearing denied 72 S.Ct. 1040, 343 U. 
S. 951, 96 L.Ed. 1353. 

(4) Where rule of Supreme Court 
requiring briefs with references to 
the pages of the record, has been 
so neglected that the court cannot de¬ 
termine whether going concern val¬ 
ue should be included in the rate 
base, without Itself reading and* 
briefing the record, the assignment 
of error to the refusal to Include 
such value will not be considered. 
U.S.—City of Houston v. Southw'est- 

ern Bell Telephone Co., Tex., 42 S. 
Ct. 486, 269 U.S. 318, 66 L.Ed. 961. 

(5) However, a question as to the 
want of Jurisdiction may be consid¬ 
ered, even though It is not urged in 
the brief. 

U.S.—Pennsylvania R. Co. v. St. Lou¬ 
is, A. & T. H. R. Co., Ind., 6 S.Ct. 
644, 116 U.S. 472, 29 L.Ed. 696. 
Zmpropev matter 

A brief which contains scandalous 
or abusive matter directed against 
counsel or the parties may be strick¬ 
en from the files. 

U.S.—Supreme Council of the Royal 
Arcanum v. Green, N.T., 35 S.Ct. 
724, 237 U.S. 631, 69 L.Ed. 1089. 
L.R.A.1916A, 771. 

3 C.J. p 1433 note 22. 

49. U.S.—Thomas & Co. v. Wool¬ 
dridge, Miss., 23 Wall. 288, 23 L. 
Ed. 135. 

50. U.S.—Republic Natural Gas Co. 
v. State of Oklahoma, Okl., 68 S.Ct. 
972, 834 U.S. 62, 92 LJBd. 1212— 
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an appeal may be dismissed or withdrawn by request of public interest,where the controversy has not 
or consent of all interested parties,or of appel- ceased to exist,®® or where merely a part of the 
lant.®“ controversy has ceased to exist, other questions re¬ 

maining for decision.®® An appeal may also be dis- 
An appeal will generally be dismissed where no missed for want of jurisdiction in the Supreme 
actual controversy exists between the parties at the Court, if it is patent or can be readily ascertained 
time of the hearing;®® but dismissal will not be by an examination of the record,®^ for failure of 
ordered where the question involved is a matter appellant to perfect his appeal,®® or for want of 


Commercial Cable Co. v. Burleson, 
N.Y. 39 S.Ct. 612, 260 U.S. 360, 63 
KEd. 1030. 

Want of anonun of qualified jnstloea 

U.S.—Commercial Credit Co. v. U. S.. 
Ind., 62 S.Ct. 367, 314 U.S. 683, 86 
L.Ed. 471—Chrysler Corporation v. 
U. S., Ind., 62 S.Ct. 366, 314 U.S. 
683, 86 L.Ed. 471, rehearing denied 
€2 S.Ct. 476, 314 U.S. 716, 86 L.Ed. 
670. 

Defects snbsednently cured 

The Supreme Court may refuse to 
dismiss an appeal for defects and Ir¬ 
regularities In the proceedings for 
review when such defects and ir¬ 
regularities have been subsequently 
cured. 

U.S.—Gates v. Goodloe, Tenn., 101 U. 

S. 612. 25 L.Ed. 895. 

Conditional dismissal 

On motion to dismiss for insuffi¬ 
ciency of the appeal bond, it may be 
provided that the dismissal shall be 
conditioned on the failure to Ale a 
new or amended bond within a cer¬ 
tain time. 

U.S.—Seward v. Corneau, La., 102 U. 
S. 161, 26 L.Ed. 86. 

61. U.S.—^Addington v. Burke, Tex., 
8 S.Ct. 1391, 126 U.S. 693, 31 L.Ed. 

853. 

62. U.S.—Latham v. U. S„ Ct.Cl., 9 
Wall. 146, 19 L.Ed. 771—U. S. v. 
Minnesota & N. R. Co., Minn., 18 
How. 241, 16 L.Ed. 347. 

Appellee need not also consent 
U.S.—Latham v. U. S., Ct.Cl., 9 Wall. 
146, 19 L.Ed. 772. 

63. U.S.—Commercial Cable Co. v. 
Burleson. N.Y., 39 S.Ct. 612, 260 U. 
S. 360, 63 L.Ed. 1030. 

4 C.J. p 676 note 80. 

Grounds for dismissal shown 

(1) Where appellant becomes the 
sole party in interest and dominus 
litis on both sides. 

U.S.—Lord V. Veazle, Me., 8 How. 
251, 12 L.Ed. 1067. 

(2) Where the right in controver¬ 
sy has expired by lapse of the pe¬ 
riod of time fixed for its continu¬ 
ance. 

U.S.—Travelers’ Ins. Co. v. Prewitt, 
Ky.. 26 S.Ct. 316, 200 U.S. 460, 60 
L.Ed. 649—Security Mut. L. Ins. 
Co. V. Prewitt, Ky., 26 S.Ct. 814, 
200 U.S. 446, 60 L.Ed. 546. 

(3) Where it appears that there 
lias been a valid settlement or ad¬ 
justment by the parties of all their 


rights and differences with respect 
to the subject matter of the contro¬ 
versy. 

U.S.—^Dakota County v. Glidden, 
Neb., 6 S.Ct. 428, 118 U.S. 222, 28 
L.Ed. 981. 

4 C.J. p 679 note 12. 

(4) Where the judgment or decree 
appealed from has been satisfied or 
complied with by appellant. 

U.S.—CJodlin v. Kohlhausen, N.M., 21 
S.Ct. 684, 181 U.S. 161, 46 L.Ed. 793. 

(5) Matters pertaining to the con¬ 
duct of an election will not usually 
be determined when, pending the ap¬ 
peal, the election has been held. 

U.S.—Richardson v. McChesney, Ky., 

31 S.Ct. 43, 218 U.S. 487, 64 L.Ed. 
1121—Mills V. Green, S.C., 16 S.Ct. 
132, 159 U.S. 651, 40 L.Ed. 293. 

(6) The propriety of the granting 
of a temporary injunction or re¬ 
straining order becomes moot after 
the expiration of the time for the 
stay. 

U.S.—Tennessee v. Condon, Tenn., 23 
S.Ct. 679, 189 U.S. 64, 47 L.Ed. 709. 

Costs 

Appeal in a case which has become 
moot will not be retained merely for 
the purpose of determining the ques¬ 
tion of costs. 

U.S.—^Wingert v. Hagerstown First 
Nat. Bank, Md., 32 S.Ct. 391, 223 
U.S. 670, 66 L.Ed. 605. 

54. U.S.—Southern Pac. Terminal 
Co. V. Interstate Commerce Com¬ 
mission, Tex., 31 S.Ct. 279, 219 U. 
S. 498, 65 L.Ed. 310. 

4 C.J. p 576 note 81-82. 

55. U.S.—Newport News Shipbuild¬ 
ing & Dry Dock Co. v. Schauffier, 
Va,. 68 S.Ct. 466, 303 U.S. 64, 82 L. 
Ed. 646—^Abie State Bank v. Weav¬ 
er, Neb., 61 S.Ct. 262. 282 U.S. 765, 
76 L.Ed, 690—McGraln v. Daugh¬ 
erty. Ohio, 47 S.Ct. 319, 273 U.S. 
135, 71 L.Ed. 680. 

56. U.S.—U. S. V. Rock Royal Co-op., 
N.Y., 69 S.Ct. 993, 307 U.S. 633, 83 
L.Ed. 1446, rehearing denied 60 S. 
Ct. 66, 308 U.S. 631, 84 L.Ed. 626. 
Dairymen’s League Cooperative 
Ass'n V. Rock Royal Co-op., 60 S. 
Ct. 66, 308 U.S. 631, 84 L.Ed. 626, 
and Metropolitan Cooperative Milk 
Producers Bargaining Agency v. 
Rock Royal Co-op., 60 S.Ct. 67, 308 
U.S. 631, 84 L.Ed. 626—Fidelity & 
Deposit Co. of Maryland v. Tafoya, 
N.M., 46 S.Ct. 331, 270 U.S. 426, 70 
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L.Ed. 664—^People ex rel. Woodhav- 
en Gaslight Co. v. Public Service 
Commission of New York, N.Y., 46 

S. Ct. 83, 269 U.S. 244, 70 L.Ed. 266 
—Standard Fashion Co. v. Ma- 
grane-Houston Co., Mass., 42 S.Ct. 
360, 268 U.S. 346, 66 L.Ed. 663— 
Groesbeck v. Duluth, S. S. & A. Ry. 
Co., Mich., 40 S.Ct. 38, 260 U.S. 607, 
63 L.Ed. 1167—Male v. Atchison, 

T. & S. F. R. Co., N.Y., 36 S.Ct. 361, 
240 U.S. 97, 60 L.Ed. 644. 

67. U.S.—^Nyanza S. S. Co. v. 
Jahneke Dry Dock No. 1, La., 44 S. 
Ct. 355, 264 U.S. 439. 68 L.Ed. 777. 
3 C.J. p 380 note 99—4 C.J. p 680 note 
28. 

Traasfer to oiroult court of appeals 

(1) Under former Judicial Code S 
238a, an appeal taken to the Supreme 
Court in a case where it should have 
been taken to the circuit court of ap¬ 
peals was transferable to that court 
for determination, as if the appeal 
had been duly taken to it. 

U.S.—^Transportes Maritimos do Es- 
tado v. Almeida, N.Y., 44 S.Ct. 449, 
265 U.S. 104, 68 L.Ed. 932. trans¬ 
ferred, see, C.C.A., 6 F.2d 161— 
Smith V. Apple, Kan., 44 S.Ct. 311. 
264 U.S. 274, 68 L.Ed. 678—Street 
V. Shipowners’ Ass’n of Pacific 
Coast, Cal., 44 S.Ct. 119, 263 U.S. 
334, 68 L.Ed. 326—Heitler v. U. S., 
Ill., 43 S.Ct. 186, 260 U.S. 438, 67 L. 
Ed. 338, transferred, see, D.C., U. S. 
V. Heitler, 274 F. 401, error dis¬ 
missed 43 S.Ct. 163, 260 U.S. 703, 
67 L.Ed. 472. 

(2) Former Judicial Code § 238a 
was expressly repealed by Act of 
Feb. 13, 1926, 43 St. at L. p 942 with 
a savings clause as to cases pending 
in the Supreme Court. 

U.S.—Timken Roller Bearing Co. v. 
Pennsylvania R. Co., Ohio, 47 S.Ct. 
660, 274 U.S. 181, 71 L.Ed. 989. 
*<Dlsml8sal for want of substantial 
federal question** of an appeal, by 
the Supreme Court, means that every 
question brought for decision is so 
clearly undebatable and lacking in 
merit as to require dismissal for 
want of substance. 

U.S.—Johnson v. Town of Deerfield, 
D.C.Mass., 26 F.Supp. 918, affirmed 
69 S.Ct. 791, 306 U.S. 621, 83 L.Ed. 
1027, rehearing denied 69 S.Ct. 832, 
307 U.S. 660, 83 L.Ed. 1629. 

58. U.S.—Newman v. Moyers, App. 
D.C., 40 S.Ct. 478, 268 U.S. X82, 64 
L.Ed. 849. 
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prosecution and an appeal may be dismissed 
where circumstances have rendered a determination 
unnecessary or ineffectual.®® 

Although the Supreme Court may have the power 
to dismiss an appeal which is manifestly and palpably 
frivolous and without merit,it will not, as a rule, 
dismiss on such ground, but will affirm the judgment 


below.®* 

Motion to dismiss. While the Supreme Court may 
in some cases order dismissal of an appeal on its 
own motion,®® in other cases a motion to dismiss the 
appeal must be made by a proper party,®^ in the 
proper time®® and manner,®® and must be made on 
proper notice.®'^ In determining the motion, the 


59. U.S.—Tates v. Jones Nat. Bank. 
Neb., 27 S.Ct. 638, 206 U.S. 158, 61 
L..Ed. 1002. 

4 C.J. p 682 note 47. 

60. U.S.—State of Ohio v. U, S.. 
Ohio, 64 S.Ct. 792, 292 U.S. 498, 78 
L.Ed. 1388, affirmed 66 S.Ct. 146. 
293 U.S. 528, 79 L.Ed. 638. 

Appeal from laterloontoxy iajimc. 

tioa ord«r will be dismissed, where 
appeal from final judgment making 
interlocutory injunction permanent 
is also before Supreme Court for re¬ 
view. 

U.S.—Sterling v. Constantin, Tex., 63 
S.Ct. 190, 287 U.S. 378. 77 L.Ed. 376. 
Other judicial proceedings 
Appeal may be dismissed where 
the question in controversy has been 
settled by another order in the same 
action or in another action, as where 
the Judgment was vacated subse¬ 
quent to the appeal. 

U.S.—Sterling v. Constantin, Tex., 53 
S.Ct. 190, 287 U.S. 378. 77 L.Ed. 375 
—Champlin Refining Co. v. Corpo¬ 
ration Commission, Okl., 52 S.Ct. 
659, 286 U.S. 210, 76 L.Ed. 1062, 86 
A.L.H. 403—Pacific Telephone & 
Telegraph Co. v. Kuykendall. 
Wash., 44 S.Ct. 653, 265 U.S. 196, 
68 L.Ed. 975—Shaffer v. Carter, 
Okl., 40 S.Ct. 221, 252 U.S. 37, 64 
L.Ed. 445—U. S, v. Ayers, Ct.Cl., 9 
Wall. 608, 19 L.Ed. 626. 

4 C.J. p 585 note 65. 

Question held not moot 
U.S.—Old Colony Trust Co. v. City 
of Seattle, Wa.sh., 46 S.Ct. 662, 271 
U.S. 426, 70 L.Ed. 1019. 

Reversal on cross appeal 
A writ of error from a Judgment 
of the circuit court of appeals af¬ 
firming a judgment of a circuit court 
must, together with a writ of error 
from a separate and subsequent 
Judgment of the circuit court of ap¬ 
peals on a cross writ of error, re¬ 
versing the same Judgment of the 
circuit court, and remanding the 
cause for a new trial on the question 
presented by such cross writ of er¬ 
ror, be dismissed, as the Judgment 
of the circuit court of appeals first 
rendered ceased to be final by the 
operation of the second Judgment 
which was Itself not final. 

U.S.—^Montana Min. Co. v. St. Louis 
Min. & Mill. Co., Mont., 22 S.Ct. 744, 
186 U.S. 24, 46 L.Ed. 1039. 

61. U.S.—Steele v. Culver, Mich., 29 
S.Ct. 9, 211 U.S. 26, 63 L.Ed. 74. 


62. U.S.—^Amory v. Amory, N.T., 91 

U. S. 366, 23 L.Ed. 436. 

Appeal regularly taken and docket¬ 
ed should not be dismissed on the 
ground that there is no error appar¬ 
ent of record, but the Judgment be¬ 
low should be affirmed. 

U.S.—Hecker v. Fowler, N.T., 1 Black 
95, 17 L.Ed. 45. 

63. U.S.—^Nyanza S. S. Co. v. 

Jahneke Dry Dock No. 1, La., 44 S. 
Ct. 355, 264 U.S. 439, 68 L.Ed. 777. 

Particular grounds 

(1) Want of Jurisdiction. 

U.S.—^Nyanza S. S. Co. v. Jahneke Dry 
Dock No. 1, supra. 

4 C.J. p 689 note 12 [a], p 690 note 
14. 

(2) Defects in the proceedings for 
review'. 

U.S.—Hilton V. Dickinson, D.C., 2 S 
Ct. 424. 108 U.S. 165, 27 L.Ed. 688— 
Edmonson v. Bloomshirc, Ohio, 7 
Wall. 306, 19 L.Ed. 91. 

(3) Want of prosecution. 

U.S.—Hilton V. Dickinson, supra. 

(4) Want of actual controversy. 
U.S.—Ea.st Tennessee, V. & G. R. Co. 

V. Southern Tel. Co., Neb., 8 S.Ct. 
1391, 125 U.S. 696, 31 L.Ed. 853. 

64. Stranger to decree may not 
move to dismiss appeal therefrom. 
U.S.—Denver & Rio Grande R. Co. v. 

Ailing, Colo., 99 U.S. 463, 25 L.Ed. 
438. 

65. U.S.—Sparrow v. Strong, Nev., 
3 Wall. 97, 18 L.Ed. 49. 

Stage of proceedings 

(1) A motion to dismiss for de¬ 
fects or irregularities in the proceed¬ 
ings for review, not going to the Ju¬ 
risdiction, should be made at a pre¬ 
liminary stage or the defects or ir¬ 
regularities will be deemed waived. 
U.S.—Sparrow v. Strong, supra. 

(2) However, a motion to dismiss 
for Jurisdictional defects may be 
made at any stage of the proceedings 
before a final disposition of the case. 
U.S.—Clark v. Hancock, Cal., 94 U.S. 

493, 24 L.Ed. 146—Estis v. Trabue, 
Miss., 9 S.Ct. 68. 128 U.S. 226, 32 
L.Ed. 437. 

Whan motion prematura 

(1) A motion to dismiss will not 
lie until after the Jurisdiction of the 
Supreme Court has attached, by the 
performance of the conditions requl- 
.slte to the perfection of the appeal. 
U.S.—Stafford v. Union Bank of La., 
i Tex., 16 How. 136, 14 L.Ed. 876. 
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(2) Such motion is not premature 
because the record has not been 
printed, where the Supreme Court is 
advised as to the matter from a 
printed transcript of the proceed¬ 
ings. 

U.S.—Lazarus, Michel & Lazarus v. 
Prentice, I.a., 34 S.Ct. 851, 234 U.S 
263, 68 L.Ed. 1305. 

(3) A motion to dismiss an appeal 
which has been regularly brought 
and placed on the calendar and is 
within the Jurisdiction of the court 
will not be entertained before thc‘ 
cause is reached in its regular or(li‘r 
on the calendar. 

U.S.—The Eutaw, N.Y., 12 Wall. 136, 
20 L.Ed. 278. 

66. Form and requisites 

(1) A motion to dismiss should 
set out the facts and the grounds on 
w'hlch it is based and should point 
out the specific defects or errors 
complained of. 

U.S.—Power v. Baker, 6 S.Ct. 361, 
112 U.S. 710, 28 L.Ed. 826. 

(2) A certificate of the clerk, or 
an affidavit, or both, must accompa¬ 
ny the motion. 

U.S.—Smith V. Clark, Mass., 12 IIow 
21, 13 L.Ed. 875—Holliday v. Bat¬ 
son, La., 4 How. 645, 11 L.Ed. 1140. 

While motions to dismiss made be¬ 
fore record is printed should ordina¬ 
rily be accompanied by a statement 
of facts on which they rest, or by 
printed copies of so much of the rec¬ 
ord as will enable the court to un¬ 
derstand the case, a motion to dis¬ 
miss, for want of Jurisdiction, an 
appeal to the Supreme Court of the 
United States from a circuit court of 
appeals is not premature because the 
record has not been printed, where 
the Supreme Court is sufficiently ad¬ 
vised as to the situation of the ca.se 
from a printed transcript of the pro¬ 
ceedings in the district court to dis¬ 
pose of the motion without doing in¬ 
justice to the parties. 

U.S.—Lazarus, Michel & Lazarus v. 
Prentice, La., 34 S.Ct. 861, 234 U.S. 
263, 58 L.Ed. 1306. 

67. U.S.—^Davidson v. Lanier, Mi.ss., 
131 U.S. appendix Ixxii, 16 L.Ed. 
796. 

Notice mast designate time for hear- 
iag 

U.S.—Glenny v. Langdon, Ohio, 94 U. 
S. 604, 24 L.Ed. 237. 
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Supreme Court will not ordinarily consider or deter¬ 
mine the merits of the appeal, or questions involving 
its merits and where the facts on which the mo¬ 
tion is based arc controverted,®^ or where the affida¬ 
vits filed in support of the motion arc conflicting, 
the motion will be overruled. 

Dismissal for failure of appellant to file the record 
within the time required,or for want of prosecu¬ 
tion,”- does not operate as an affirmance of the 
judgment appealed from. 

Vacation of order of dismissal. The Supreme 
Court, on a motion addressed to its judicial discre¬ 
tion,” may vacate the order of dismissal and re¬ 
instate the appeal, on good cause shown.^t 

Where, by consent of the parties, a party defend¬ 
ant was dismissed in the district court, his motion 
to dismiss the appeal as against him will be granted 
by the Supreme Court.'^^-l^ 


§ 201(12). -Hearing and Rehearing; Ad¬ 

vancing Cause 

The Supreme Court has discretionary power to ad¬ 
vance a cause for hearing or to grant a continuance. 
The hearing must be conducted in accordance with appli¬ 
cable statutes and rules of court, and, in a proper case, 
the court may grant a rehearing. 

While appeals are ordinarily heard in the order in 
which they are docketed, the Supreme Court has 
discretionary power to advance a cause for hear¬ 
ing,^5 and the usual method of procuring such action 
is by motion or application.^® The power to advance 
a cause will not be exercised if there is nothing in 
the cause proposed to be advanced to distinguish 
it in character from other cases and advancement 
or preference will be usually given only to those 
causes, or for those grounds, which are designated 
by statutes or rules of court.'^® 

An application to set an appeal for argument on 


68. T'.S.—Hill V. Chicago & E. R. 
Co., Ill., 9 S.Ct. 269. 129 U.S. 170, 
32 L.Ed. 651. 

4 C.J. p 602 note 33. 

Foptponiiifir of consideration of a 
motion to dismiss a writ of error 
until hearing of the merits is not a 
decision In the affirmative of the 
question of the power to review. 
U.S.—Cerecedo v. United States, 
Puerto Rico, 36 S.Ct. 8, 239 U.S. 1, 
60 UEd. 113. 

XSzasnination of record 

Where, in passing on a motion to 
dismi.ss, the court would be required 
to examine the entire record, the mo¬ 
tion will ordinarily not bo consid- 
<*red in advance of a hearing on the 
merits, or will be denied. 

U.S.—Blossom V. Milwaukee, etc., R. 
Co., Wis.. 1 Wall. 666, 17 L.Ed. 673 
—Day V. Washburn, Ind., 23 How. 
309. 16 L.Ed. 651. 

Proof dehors the record 

Motion to dismiss does not lie 
where, to support or resist it. proof 
is necessary dehors the record. 
Xjs.—U. S. V. Griffith. Fla., 11 S.Ct. 
1005. 141 U.S. 212. 35 L.Ed. 719. 

69. U.S.—St. Louis Nat. Bank v. U. 
S. Insurance Co., Mo., 100 U.S. 43, 

25 L.Ed. 547. 

70. U.S.—Rector v. Lipscomb, Ark., 
12 S.Ct. 83, 141 U.S. 557, 36 L.Ed. 
857. 

71. TT.S.—U. S. v. Gomez, Cal., 23 
How. 326, 341, 16 L.Ed. 552, 587. 

72. U.S.—Loudon v. Shelby County 
Taxing Dist., Tenn., 104 U.S. 771, 

26 L.Ed. 923. 

Condition unchanged 

A dismissal for want of prosecu¬ 
tion remands the case to the lower 
court in the same condition as be¬ 
fore the appeal was taken, 

U.S._^Newman v, Moyers, App.D.C., 


40 S.Ct. 478, 253 U.S. 182, 64 L.Ed. 
849. 

73. U.S.—^Appeal of Deming, Ct.CL, 
10 Wall. 251. 19 L.Ed. 893. 

Time for making motion 

(>) Due diligence is required of 
the moving party, or the delay will 
be fatal. 

U.S,—Johnson v. Wilkins, Fla., 6 S. 
Ct. 1048, 118 U.S. 228, 30 L.Ed. 210 
—Deming v. U. S., Ct.Cl., 10 Wall. 
251, 19 L.Ed. 893. 

(2) Motion must be made during 
the term in which the appeal was 
dismi.ssed, 

U.S.—Jackson v. Ashton, Pa., 10 Pet. 
480, 9 L.Ed. 502. 

74. U.S.—^James v. McCormack, Va., 
105 U.S. 265, 26 L.Ed. 1044—Alviso 
V. U. S., Cal., 6 Wall. 457, 18 L.Ed. 
721. 

Defect of Jurisdiction 

Dismissal solely for a defect of 
juri.sdiction apparent on the record, 
and founded on a mistake, consti- 
tute.s no bar to reinstatement. 

U.S.—The Palmyra, S.C., 12 Wheat. 

I, 6 L.Ed. 531. 

4 C.J. p 610 note 27. 

74.5 U.S.—^American Federation of 
Labor v. Watson, Fla., 66 S.Ct. 761, 
327 U.S. 682, 90 L.Ed. 873. 

75. U.S.—^Ward v. Maryland, Md., 12 
Wall. 163, 20 L.Ed. 260. 

76. U.S.—Kentucky Cent. R. Co. v. 
Bourbon County, Ky., 6 S.Ct. 601, 
116 U.S. 538, 29 L.Ed. 725. 

4 C.J. p 616 note 80. 

Necessity of record 

Such a motion cannot be consid¬ 
ered in the absence of a printed rec¬ 
ord. 

U.S.—Crane Iron Co. v. Hoagland, N. 

J. , 1 S.Ct. 17, 108 U.S. 5, 27 L.Ed. 
630. 


Statement of gronnds 

Motion should show the grounds 
on which it is based, without refer¬ 
ence to the record. 

U.S.—Call V. Palmer, Iowa, 1 S.Ct. 2, 
206 U.S. 39, 27 L.Ed. 61. 

4 C.J. p 616 note 81. 

77. U.S.—Sage v. Central R. Co., 
Iowa. 93 U.S. 412, 23 L.Ed. 933. 

Concurrence of parties 
A motion to advance a cause Is not 
granted as of course, even when both 
parties concur, as such an order, if 
improperly made, would prejudice 
the rights of other parties on the cal¬ 
endar. 

U.S.—Miller v. State of New York. N. 

Y., 12 Wall. 169, 20 L.Ed. 269. 
Assignment of other oases 
After a case has been called and 
has been placed at the foot of the 
docket, the court cannot take it up. 
on motion, and assign a day for its 
argument, when other cases of great 
public importance have already been 
assigned for what may be the re¬ 
mainder of the term. 

U.S.—Barry v. Merceln, N.Y., 4 How. 
574, 11 L.Ed. 1108. 

Appeal without merit 
An appeal cannot be brought on 
out of its order merely on the ground 
that it is without merit. 

U.S.—^Amory v. Amory, N.Y., 91 U.S. 
356, 23 L.Ed. 436. 

78. U.S.—Poindexter v, Greenhow, 
Va.. 3 S.Ct. 8, 109 U.S. 63, 27 L.Ed. 
860. 

4 C.J. p 613 note 69 [a]. 

Public importance 

(1) Appeal may be advanced where 
the questions In dispute may em¬ 
barrass the government or state 
while such questions remain unset¬ 
tled. 
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the opening argument day of the new term must be 
addressed to the full Supreme Court, and a single 
justice has no power to do so7®-5 

Hearing. The hearing in the Supreme Court must 
ordinarily be conducted in accordance with the ap¬ 
plicable statutes and rules of courtJ® Compliance 
must be had with rules as to limitations on the right 
to oral argument on motions,*® and as to submis¬ 
sion of a case on printed briefs alone by consent 
of the parties.*^ Where all the questions involved 
in several cases on appeal have grown out of the 
same transaction and depend on the same facts or 
principles, the cases may be consolidated and ar¬ 
gued together.*^ While causes must generally be 
ready for hearing when they are reached,** the 
court may, for good cause shown, continue or post¬ 
pone the hearing of an appeal.*^ So, the Supreme 
Court may continue on its docket cases pending 
therein, to the end that arguments may be heard 
together in those cases and in other cases pending 
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in other courts ;*^** or a case may be continued on 
the docket to await the views of the court of ap¬ 
peals, where the question is one of general im- 
portance.*^'!® 

Where a state attorney general states at the bar 
of the Surpreme Court that plain, speedy, and effi¬ 
cient state remedies are available to appellant, the 
Supreme Court may continue the cause for such pe¬ 
riod as will enable appellant with all convenient 
speed to assert such remedies.*^-^* 

Rehearing. Under the rules of the court, a re¬ 
hearing may be granted only where some member 
of the court who concurred in the judgment doubts 
the correctness thereof and desires a further argu¬ 
ment on the subject, and the proposal receives the 
support of the majority of the court.** While a re¬ 
hearing may be granted by the Sujireme Court on its 
own motion,*® ordinarily the party complaining of 
the decision must file application for rehearing with¬ 
in the time prescribed by court rules.*^ 


U.S.--XT. S. V. Possatt, Cal., 21 How. 

445, 16 L..Ed. 185. 

4 C.J. p 614 note 78. 

(2) However, the mere fact that 
the questions Involved In a cause are 
of public importance will not neces¬ 
sarily entitle the parties to an ad¬ 
vancement of such cause to a hear- 
insT in preference to others. 

U.S.—Poindexter v. Greenhow, Va., 3 
S.Ct. 8, 109 U.S. 63, 27 L.Ed. 860. 
Cases to which state is party may 
be entitled to preference over other 
causes. 

U.S.—^Huntingrton v. State of Texas, 
Dlst.Col., 131 U.S. appendix cx, 20 
L.Ed. 650. 

4 C.J. p 614 note 76. 

7B.5 U.S.—Breswick & Co. v. U. S., 
N.Y., 75 S.Ct. 912. 

79. U.S.—^Aurrecoechea v. Bangs, 
Cal., 3 S.Ct. 639, 110 U.S. 217, 28 L. 
Ed. 125. 

Beargruxnent 

In cases where constitutional ques¬ 
tions are involved, unless a majority 
of the judges concur in the opinion, 
the court will not deliver a judgment 
except in cases of absolute necessity, 
but will direct that the cases be rc^ 
argued at the next term. 

U.S.—Briscoe v. Kentucky Bank, Ky., 
8 Pet. 118, 8 L.Ed. 887. 

80. U.S.—Carey v. Houston & T. C. 
R. Co., Tex., 14 S.Ct. 63, 150 U.S. 
170, 37 L.Ed. 1041. 

81. U.S.—^Aurrecoechea v. Bangs, 
Cal., 8 S.Ct. 639, 110 U.S. 217, 28 
L.Ed. 125. 

Withdrawal of stipnlatioa 

Stipulations of counsel to submit 
case on printed argument alone, can¬ 
not be withdrawn by either party 
without the consent of the other, ex¬ 


cept by leave of the court on cause 
shown. 

U.S.—Aurrecoechea v. Bangs, supra. 
4 C.J. p 618 note 43. • 

Submission oa briefs may be set 
aside and an oral argument ordered. 
U.S.—State of Louisiana v. City of 
New Orleans, La., 131 U.S. appen¬ 
dix cci, 26 L.Ed. 427. 

82. U.S.—Ableman v. Booth, Wis., 18 
How. 479, 15 L.Ed. 465. 

83. U.S.—Alvord v. U. S., Idaho, 99 
U.S, 593, 25 L.Ed. 399. 

84. U.S.—^New Orleans v. New Or¬ 
leans, M. & T. R. Co., La., 1 S.Ct. 
187, 108 U.S. 15, 27 L.Ed. 636. 

4 C.J. p 620 note 61. 

Continuances granted 

(1) Because of the failure of ap¬ 
pellant to enter the appeal at the 
proper term. 

U.S.—Brown v. Swann, Dist.Col., 8 
Pet. 435, 8 L.Ed. 1001. 

(2) Because of the death of coun¬ 
sel shortly before the term. 

U.S.—Hunter v. Fairfax, Va., 3 Dali. 
305, 1 L.Ed. 613. 

84.6 U.S.—Brown v. Board of Ed. of 
Topeka, Shawnee County, Kan., 
Kan., S.C., Va., 73 S.Ct. 1, 344 U.S. 
1, 97 L.Ed. 3. 

84.10 U.S.—^Ex parte Cogdell, App. 
D.C., 72 S.Ct. 196, 842 U.S. 163, 96 
L.Ed. 181. 

84.16 U.S.—Georgia R. & Banking 
Co. V. Redwine, Ga., 70 S.Ct. 472, 
339 U.S. 901, 94 L.Ed. 1331. 

86. U.S.—^Ambler v, Whipple, Diet. 

Col., 23 Wall. 278, 23 L.Ed. 127. 

4 C.J. p 622 note 3. 

Equal division of court on a mo- 
I tion for a rehearing constltuters a de- 
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nlal thereof and leaves the original 
judgment in force. 

U.S.—Carmichael v. Eberle, N.M, 20 
S.Ct. 671, 177 U.S. 63, 44 L.Ed. 672. 

88 . U.S.—^Knickerbocker L. Ins. Co. 
v. Pendleton, Tenn., 6 S.Ct. 74, 116 
U.S. 39, 29 L.Ed. 432. 

Case restored to docket for further 
argument 

U.S.—Brown v. Board of Ed. of To¬ 
peka, Shawnee County, Kan., Del., 
Kan., S.C., 74 S.Ct. 686, 347 U.S. 
483, 98 L.Ed. 873, 38 A.L.R.2d 1180, 
opinion supplemented 75 S.Ct. 763, 
349 U.S. 294, 99 L.Ed. 1083. 

87. U.S.—Chicago & N. R. Co. v. 
McKinley, Iowa, 99 U.S. 147, 25 L. 
Ed. 272. 

During term 

Petition must be filed before the 
end of the term at which the case is 
decided. 

U.S.—Bushnell v. Crooke Min. & 
Smelting Co., Colo., 14 S.Ct. 22, 160 
U.S. 82, 37 L.Ed. 1007. 

4 C.J. p 638 note 62. 

Answer or reply to petition for a 

rehearing is usually neither necessa¬ 
ry nor proper. 

U.S.—Ambler v. Whipple, Dlst.Col., 
23 Wall. 278, 28 L.Ed. 127. 

Timf of acting on application 

Court may take action on a peti¬ 
tion after the time limited for mak¬ 
ing the application has expired, pro¬ 
vided such petition was duly filed 
within the statutory period, and 
something has been done within the 
term at which judgment was ren¬ 
dered to keep the case within the ju¬ 
risdiction of the court. 

U.S.—Goddard v. Ordway, Dist.Col.,. 
101 U.S. 746, 25 L.Ed. 1040. 
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A rehearing will usually be refused if no material 
fact or principle of law has been overlooked or dis¬ 
regarded® ^ if it is not made to appear that a re¬ 
hearing would change the result,or if the error is 
immaterial.®® A rehearing will not ordinarily be 
granted because of defects or errors in the record or 
transcript,or on the ground of after-discovered 
evidence;®® but the petition will be granted where it 
clearly appears that the decision was based on a 
mistaken assumption of fact.®® 

A second application for a rehearing is generally 
refused at least where it is made by the same party 
and on the same grounds as a former application 
that has been considered and denied.®^ 

§ 201(13). - Review 

a. In general 

b. Questions not necessary to decision on 

review 

c. Review dependent on mode of trial in 

lower court 

d. Theory and grounds of decision of 

lower court 


e. Review dependent on nature of deci¬ 

sion appealed from 

f. Review dependent on mode of review 

g. Interlocutory, collateral, and supple¬ 

mentary matters 

h. Parties entitled to allege error; es¬ 

toppel 

i. Amendment; additional proofs; trial 

de novo 

j. Presumptions 

k. Discretion of lower court 

/. Questions of law or fact; verdict; 
findings 

m. Harmless error 

n. Waiver of error on appeal 

0 . Decisions of intermediate courts 
p. Subsequent appeals 

a. In General 

Jurisdiction of a cause, obtained by the Supreme 
Court, is obtained by it for all purposes. 

Where the Supreme Court has once obtained ju¬ 
risdiction of a cause, it obtains it for all purposes 
and may give judgment on all points properly pre¬ 
sented for decision.®^ However, the Supreme Court 


88. TJ.S.—Morgan v. U. S., Mo., 68 S. 
Ct. 999, 304 U.S. 1, 82 L.Ed. 1129, 
mandate conformed to, D.C., 24 F. 
Supp. 214, reversed on other 
grounds U. S. v. Morgan, 69 S.Ct. 
796, 307 U.S. 183, 83 L.Ed. 1211, 
mandate conformed to, D.C., Mor¬ 
gan V. U. S., 32 F.Supp. 646, re¬ 
versed on other grounds U. S. v. 
Morgan, 61 S.Ct. 999, 813 U.S. 409, 
85 L.Ed. 1429. 

Matters fully oonaldered 

If no omissions or new authorities 
or points of law or fact are shown, 
the Supreme Court will seldom per¬ 
mit a rehearing simply for the pur¬ 
pose of obtaining a reargument on, 
and a reconsideration of, points, au¬ 
thorities, and matters which have al¬ 
ready been fully considered by the 
court, on the assertion of counsel 
that, notwithstanding the court fully 
considered everything wished to be 
urged on the rehearing, it reached 
the wrong conclusion. 

U.S.-—Williams v. Bank of U. S., 
Ohio, 2 Pet. 96, 7 L.Ed. 360. 

89. U.S.—Treat v. Jemison, Cal., 131 
U.S., appendix cxxxv, 23 L.Ed. 134. 

90. U.S.—Bradford v. U. S., Ct.Cl., 
S3 S.Ct. 1026, 57 L.Ed. 1630, rehear¬ 
ing denied 33 S.Ct. 676, 228 U.S. 
446, ^7 L.Ed. 912. 

91. U.S.—^U. S. V. Adams, Ct.Cl., 9 
Wall. 554, 19 L.Ed. 684. 

98. U.S.—U. S. V. Maxwell Land- 
Grant Case, Colo., 7 S.Ct. 1271, 122 
U.S. 865, 30 L.Ed. 1211. 


93. U.S.—Security Mut. L. Ins. Co. 
V. Prewitt, Ky., 26 S.Ct. 619, 202 
U.S. 246, 60 L.Ed. 1013, 6 Ann.Cas. 
317. 

94. U.S.—-Williams v. Conger, N.C., 
9 S.Ct. 793, 131 U.S. 390, 33 L.Ed. 
201 . 

95. U.S.—James-Dickinson Farm 
Mortg. Co. V. Harry, Ill., 47 S.Ct. 
308, 273 U.S. 119, 71 L.Ed. 669. 

4 C.J. p 644 note 48. 

Matters stipulated by parties 

Court will not consider matters 
outside of the record and stipulated 
to by the parties. 

U.S.—Schley v. Pullman’s Palace Car 
Co., Ill., 7 S.Ct. 730, 120 U.S. 675, 
30 L.Ed. 789. 

Matters of evidence 

(1) Matters not offered or intro¬ 
duced in evidence In the lower court 
will not as a rule be considered. 
U.S.—Mitchel v. U. S., Fla., 9 Pet. 

711, 9 L.Ed. 283. 

(2) Where bill, when read in light 
of facts of which court may take ju¬ 
dicial notice, may be regarded as 
sufficient to state cause of action, de¬ 
cision on constitutional questions 
should not turn on other facts which 
are proper subjects of evidence and 
of determination of facts by trial 
court. 

U.S.—Borden’s Farm Products Co. v. 
Baldwin, N.Y., 65 S.Ct. 187, 293 U. 
S. 194, 79 L.Ed. 281, mandate 

granted 66 S.Ct. 239. 
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Court not restriotsd to issue of ju- 
risdlotion 

Where all requirements of rule re¬ 
lating to a hearing and a motion for 
Judgment on the pleadings were sat¬ 
isfied, and findings made were prop¬ 
erly relevant to such a hearing, even 
though district court dismissed the 
complaint on ground of lack of Juris¬ 
diction, Supreme Court was not re¬ 
stricted to disposition of issue of Ju¬ 
risdiction of district court. 

U.S.—Romero v. International Ter¬ 
minal Operating Co., N.Y., 79 S.Ct. 
468, 358 U.S. 354, 3 L.Ed.2d 368, re¬ 
hearing denied 79 S.Ct. 796, 359 U. 
S. 962. 3 L.Ed.2d 769. 

Delaying final determlnatioa of cause 
Supreme Court will not determine 
constitutionality of section of act 
regulating petroleum production on 
questions certified by circuit court of 
appeals on appeal from preliminary 
injunction restraining production in 
excess of quotas, where to do so 
would necessitate ordering up entire 
record, which would merely bring be¬ 
fore court interlocutory order and 
would result in unnecessary delay in 
final determination of cause. 

U.S.—Wllshire Oil Co. v. U. S.. Cal., 
56 S.Ct. 673, 295 U.S. 100, 79 L.Ed. 
1329. 

An issue raised ou aa attdavlt, 

and not shown in the bill, will not be 
considered. 

U.S.—Home Telephone & Telegraph 
Co. of Spokane v. Kuykendall, 
Wash., 44 S.Ct. 667. 266 U.S. 206, 
68 L.Ed. 982. 
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will not undertake to review what the court below 
did not decide.®®-® 

b. Questions Not Necessary to Decision on Be- 
view 

Questions not necessary to the final determination of 
the cause, such as moot, abstract, or hypothetical ques¬ 
tions, will not be decided by the Supreme Court on review. 
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Questions not directly involved in an appeal, or 
not necessary or relevant to, or material in, the final 
determination of the cause, will not be considered 
or decided by the Supreme Court;®® thus, abstract, 
moot, academic, or hypothetical questions will not 
be considered or decided, as where the controversy 
has come to an end,®^ however convenient it might 


Coaatraotioa of state statntes or ooiu 
stltatloas 

(1) Where conclusion of lower 
court on contention that state public 
utility commission proceeded under 
wrong subsection of statute in fixing 
temporary rate for utility was not 
supported by a state decision, the 
Supreme Court will analyze for itself 
the provisions of the applicable stat¬ 
ute. 

U.S.—^Driscoll v. Edison Light & 
Power Co., Pa., 59 S.Ct. 715, 307 U. 
S. 104, 83 L.Ed. 1134, rehearing de¬ 
nied 59 S.Ct. 831, 307 U.S. 650, 83 
L.Ed. 1529. 

(2) When not instructed by some 
state court decision, Supreme Court 
is disposed, in exercising appellate 
jurisdiction, to accept construction 
given by lower federal court to state 
statute, particularly when lower fed¬ 
eral court is composed wholly of cit¬ 
izens of state familiar with history 
of statute, local conditions to which 
it applies, and character of state 
laws. 

U.S.—Thompson v. Consolidated Gas 
Utilities Corporation, Tex., 67 S.Ct. 
364, 300 U.S. 55, 81 L.Ed. 510. 

(3) In absence of definitive con¬ 
struction of constitution of state by 
its highest court, Supreme Court de¬ 
fers to lower federal court’s under¬ 
standing of state constitution. 

U.S.—Henderson Co. v. Thompson. 
Tex., 67 S.Ct. 447, 300 U.S. 258, 81 
L.Ed. 632. 

95.5 U.S.—^Dlck v. New York Life 
Ins. Co., N.D., 79 S.Ct. 921, 369 U. 
S. 437, 3 L.Ed.2d 936—Walters v. 
City of St. Louis, Mo., Mo., 74 S. 
Ct. 606, 347 U.S. 231, 98 L.Ed. 660 
—U. S. V. Fleischman, App.D.C., 70 
S.Ct. 739, 339 U.S. 349, 94 L.Ed. 
906, rehearing denied 70 S.Ct. 1017, 
339 U.S. 991, 94 L.Ed. 1391. 
Acquisition of Jurisdlotioa of person 
by proper service 

U.S.—Polizzi V. Cowles Magazines. 
Inc., Fla., 73 S.Ct. 900, 345 U.S. 663, 
97 L.Ed. 1331, clarification denied 
73 S.Ct. 1128, 346 U.S. 988, 97 L.Ed. 
1331. 

90. U.S.—^Alabama Public Service 
Commission v. Southern Ry. Co.. 
Ala., 71 S.Ct. 762, 341 U.S. 341, 95 
L.Ed. 1002, followed in 71 S.Ct 
776, 341 U.S. 363, 95 L.Ed. 1016- 
Skelly Oil Co. v. Phillips Petrol e 
um Co., Okl., 70 S.Ct. 876, 339 U.S 
667, 94 L.Ed. 1194—Roth v. Delano 
Mich., 70 S.Ct. 22, 338 U.S. 226, 94 


L.Ed. 13—Southern Pac. Co. v. Gal¬ 
lagher. Cal., 69 S.Ct. 389, 306 U.S. 
167, 83 L.Ed. 586—Great Northern 
Ry. Co. V. Weeks, N.D., 56 S.Ct. 
426, 297 U.S. 135, 80 L.Ed. 532— 
City of Cincinnati v. Vester, Ohio, 
60 S.Ct. 360, 281 U.S. 439, 74 L.Ed. 
950— u. S. V. Alaska S. S. Co., N. 
Y., 40 S.Ct. 448, 253 U.S. 113, 64 L. 
Ed. 808—City and County of Den¬ 
ver V. Denver Union Water Co., 
Colo., 38 S.Ct. 278. 246 U.S. 178, 62 
L.Ed. 649—Hamilton-Brown Shoe 
Co. V. Wolf Bros. & Co., Mo., 36 S. 
Ct. 269, 240 U.S. 251, 60 L.Ed. 629. 
4 C.J. p 649 note 36. 

Conetitntional questions 
U.S.—Tennessee Pub. Co. v. Ameri¬ 
can Nat. Bank. Tenn., 67 S.Ct. 86, 
299 U.S. 18, 81 L.Ed. 13—City of 
Cincinnati v. Vester, Ohio, 60 S.Ct. 
360. 281 U.S. 439, 74 L.Ed. 960. 
Issues relating to merits; Jnrlsdio. 
tiou 

(1) In determining whether feder¬ 
al three-judge court should exercise 
jurisdiction to enjoin enforcement of 
state public service commission’s or¬ 
der for discontinuance of trains, 
Supreme Court would not consider 
issues relating to merits, which ap¬ 
pellants did not raise in statement 
of jurisdiction or in briefs. 

U.S.—^Alabama Public Service Com¬ 
mission V. Southern Ry. Co., Ala., 
71 S.Ct. 762, 341 U.S. 341, 95 L.Ed. 
1002. 

(2) Briefs generally see supra § 
201 ( 10 ). 

Effect of law on person not In. 
volved in controversy will not be 
considered. 

U.S.—James Stewart & Co. v. Rivara, 
N.Y., 47 S.Ct. 718, 274 U.S. 614, 71 
L.Ed. 1234. 

Oronnd of reversal 
Where a Judgment is revcr.sed on 
one ground, other grounds of revers¬ 
al assigned will not ordinarily be 
passed on, as the same questions 
may not arise on a Bub.sequent ap¬ 
peal. 

TT.S.—Jones v. Randolph, Dlst.Col., 
104 U.S. 108. 26 L.Ed. 671. 

Protection of reputation; public In. 
terest 

In cases involving, on the one 
hand, protection of the reputation of 
individuals, and, on the other hand, 
the interest of public in fullest free¬ 
dom of officials to make disclosures 
on matters within scope of their pub¬ 
lic duties. Supreme Court should 
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avoid rendering a decision beyond 
the obvious reQuirements of the rec¬ 
ord. 

U.S.—Barr v. Matteo, App.D C., 78 
S.Ct. 204, 355 U.S. 171, 2 L.Ed.2d 
179. 

An erroneous holding of the trial 
court that government was estopped 
to attack the validity of patents in 
an action by the government to en¬ 
join alleged violations of Sherman 
Act would not be permitted by the 
Supreme Court to stand as precedent, 
although issue did not need to be de¬ 
cided in order to dispose of the case. 
U.S.—^U. S. V. U. S. Gypsum Co, App. 
D.C.. 68 S.Ct. 525, 333 U.S. 364. 92 
L.Ed. 746, rehearing denied 68 S. 
Ct. 788, 333 U.S. 869, 92 L.Ed. 1147. 

97. U.S.—Toomer v. Witsell, S.C., 68 

S.Ct. 1166, 334 U.S. 386, 92 L.Fld. 
1460, rehearing denied 69 S.Ct. 12. 
335 U.S. 837, 93 L.Ed. 389—U. S. v. 
Northern Pac. Ry. Co., Wash., 61 
S.Ct. 264, 311 U.S. 317, 85 L.Ed. 210, 
conformed to, D.C., 41 F.Supp. 273 
—Isbrandtsen-Moller Co. v. U. S., 
N.Y., 67 S.Ct. 407, 300 U.S. 139, 81 
L.Ed. 662—Interstate Busses Cor¬ 
poration V. Blodgett, Conn., 48 S.Ct. 
230, 276 U.S. 245, 72 L.Ed. 661—U. 
S. V. Alaska S. S. Co., N.Y., 40 S. 
Ct. 448, 253 U.S. 113, 64 L.Ed. 808 
—Lewis Pub. Co. v. Wyman, Mo., 
33 S.Ct. 699, 228 U.S. 610, 67 L.Ed. 
989—Glendale Elastic Fabric Co. 
V. Smith, Mass., 100 U.S. 110, 25 
L.Ed. 647. 

Existence of actual controversy see 
supra § 199. 

“This Court does not sit to decide 
arguments after events have put 
them to rest.” 

U.S.—^Doremus v. Board of Ed. of 
Borough of Hawthorne, N.J., 72 S. 
Ct. 394, 396, 342 U.S. 429, 96 L.Ed. 
476. 

Constitutional questions 

(1) Supreme Court “will not decide 

important constitutional questions 
. . . hypothetically. 

Questions relating to the con.stitu- 
tional validity of an excess condem¬ 
nation should not be determined up¬ 
on conjecture as to the contemplated 
purpose.” 

U.S.—City of Cincinnati v. Vester, 
Ohio, 60 S.Ct. 860, 281 U.9l 439, 74 
L.Ed. 960. 

(2) Constitutional questions will 
not be anticipated by Supreme Court 
or dealt with abstractly, but will be 
dealt with only as they are approprl- 
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be to h«'ive the question decided for the government 
of future cases nor can the Supreme Court give 
decisions which are merely advisory.^® 

c. Review Dependent on Mode of Trial in Low¬ 
er Court 

The mode of trial in the lower court may determine 
or affect the nature or extent of review in the Supreme 
Court; so, an appeal in equity may import a broad power 
of revision. 

In cases tried by the court, as on waiver of a jury 
by stipulation, if the record discloses no findings of 
fact there is nothing which the Supreme Court can 
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review; and under these circumstances the judg¬ 
ment of the lower court will be presumed to be right 
and will be affirmed if it appears that such court 
had jurisdiction of the subject matter and of the par- 
ties.i If the finding is general, only such rulings of 
the court in the progress of the trial can be re¬ 
viewed, it has been held, as are presented by a bill 
of exceptions ;2 and such rulings do not include the 
general findings or conclusions of the court.® If 
the facts arc found specially, the court may, and 
should, determine whether under the pleadings they 
arc sufficient to support the judgment, but the cor¬ 
rectness of the special findings of fact themselves is 


ately raised on the record before 
court. 

U.S.—Allen-Bradley Local No. 1111, 
United Electrical, Radio and Ala- 
chine Workers of America v. Wis¬ 
consin Employment Relations 
lioard, Wis., 62 S.Ct. 820, 316 U.S. 
740, 86 L.Ed. 1164. 

Theoretical dlsputea 

Supreme Court does not deal with 
theoretical disputes, but only with 
concrete and specific issues raised by 
actual cases. 

U.S.—Allen-Bradley Local No. 1111, 
United Electrical, Radio and Aia- 
chlnc Workers of America v. Wis¬ 
consin Employment Relations 
Board, supra. 

Questions held moot 

(1) I.gsue of undue prejudice and 
unjust preference passed on by in¬ 
terstate commerce commission be¬ 
came moot on acquiescence in rate 
adjustment by carriers. 

U.S.—^Altyxander Sprunt & Son v. U. 
S., Tex., 60 S.Ct. 316, 281 U.S. 249, 
74 L.Ed. 832. 

(2) Validity of provisions of cross 
license ajrreoments between patent¬ 
ees, voluntarily canceled some months 
before entry of decree, became moot 
question, where relief sought was by 
injunction and related only to future. 
U.S—Standard Oil Co. (Indiana) v. 

U. S., 111., 61 S.Ct. 421, 283 U.S. 
163, 76 L.Ed. 926. 

(3) Where governor appointed con¬ 
servator for state bank and conser¬ 
vator accepted special trust deposits 
and permitted such depositors to 
withdraw them, question whether, in 
conducting such restricted business, 
overhead expenses exceeded net in¬ 
come and jeopardized creditors, held 
moot, where governor subsequently 
directed liquidation of bank. 

U.S.—Gibbes v. Zimmerman, S.C., 64 
S.Ct. 140, 290 U.S. 326, 78 L.Ed. 
342. 

(4) Objection that district court’s 
preliminary Injunction against en¬ 
forcement of interstate commerce 
commission’s rate order was too 
broad was moot on appeal from final 


judgment setting aside and enjoining 
enforcement of the order in part. 
U.S.—I. C. C. V. Mochling, Ill., 67 S. 
Ct. 894, 330 U.S. 667, 91 L.Ed. 1102 
(6) Whether unsurveyed lands 
within indemnity limits of land 
grant in aid of railroad company 
were available to selection by com¬ 
pany was a moot question to extent 
that government withdrawals left in¬ 
sufficient land to satisfy the grants 
even though unsurveyed lands re¬ 
maining Avithin limits after with¬ 
drawals were counted as available. 
U.S.—U. S. V. Northern Pac. Ry. Co., 
Wash., 61 S.Ct. 264, 311 U.S. 317, 
85 L.Ed. 210, mandate conformed 
to, D.C., 41 F.Supp. 273. 

(6) Other questions. 

U.S.—Automatic Radio Mfg. Co. v. 
Hazoltine Research, Mass, 70 S-f^t. 
894, 339 U.S. 827, 94 L.Ed. 1312, 
rehearing denied 71 S.Ct. 13, 340 U. 
S. 846. 95 L.Ed. 620—Mine Safety 
Appliances Co. v. Forrestal, App. 
D.C., 66 S.Ct. 219, 326 U.S. 371, 694, 
90 L.Ed. 140. 

Cause on questions held not moot 

U.S.—Cahill v. New York, N. II. & H. 

R. (^o.. Conn., 76 S.Ct. 768, 361 U. 

S. 183, 100 L.Ed. 1075—Ford Mo¬ 
tor Co. v. U. S., Ind., 69 S.Ct. 93. 
335 U.S. 303, 93 L.Ed. 24—Walling 
V. James V. Reuter, Inc., La., 64 S. 
Ct. 826, 321 U.S. 671, 88 L.Ed. 1001 
—Leonard v. Earle, Md., 49 S.Ct. 
372, 279 U.S. 392, 73 L.Ed. 754. 

98. U.S.—U. S. v. Alaska S. S. Co.. 
N.T., 40 S.Ct. 448, 253 U.S. 113, 64 
L.Ed. 808. 

99. U.S.—Barr v. Matteo, App.D.C, 
78 S.Ct. 204, 365 U.S. 171, 2 L.Ed. 
2d 179—Roth v. Delano, Mich., 70 
S.Ct. 22. 338 U.S. 226, 94 L.Ed. 1.3— 
N. L. R. B. V. Donnelly Garment 
Co., 67 S.Ct. 766, 330 U.S. 219, 91 
L.Ed. 854—Herb v. Pitcairn, Ill., 
66 S.Ct. 459, 324 U.S. 117, 89 L.Ed. 
789—Federal Radio Commis.sion v. 
Nelson Bros. Bond & Mortgage 
Co. (Station WIBO), App.D.C., 63 
S.Ct. 627, 289 U.S. 266, 77 L.Ed. 
1166, 89 A.L.R. 406, rehearing de¬ 
nied 64 S.Ct. 856, two cases, 292 
U.S. 613, 78 L.Ed. 1472, and Fed¬ 
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eral Radio Commi.ssion v. North 
Shore Church (Station WPCC), 64 
S.Ct. 866, two cases, 292 U.S. 613, 
78 L.Ed. 1472. 

Advisory opinions In exercise of 
original jurisdiction see supra 9 
193. . 

1. U.S.—Lloyd V. McWilliams, R.I.. 
11 S.Ct. 173, 137 U.S. 676, 34 L.Ed. 
788. 

In absence of stipulation 

(1) Under former Rev.St. §§ 649, 
700, Comp.St. §§ 1587, 1668, with re¬ 
spect to trials without a Jury, if 
there was no written stipulation 
waiving a jury, no questions could 
arise on writ of error, except those 
which arose on the process, plead¬ 
ings, or judgment. 

IT.S.—Commissioners of Road Im¬ 
provement Dist. No. 2 of Lafayette 
County, Ark., v. St. Louis South¬ 
western Ry. Co., Ark., 42 S.Ct. 266, 
257 U.S. 647, 66 L.Ed. 364. 

(2) "Unless there is a written 
stipulation waiving a jury, there 
can be no review of the rulings on 
questions of law in the course of 
the trial or of the sufficiency of a 
special finding to support the judg¬ 
ment." 

U.S.—Dulgnan v. U. S., N.Y., 47 S. 
Ct. 666, 567, 274 U.S. 195, 71 L.Ed. 
996. 

Extent of review 

Where a jury was waived in writ¬ 
ing. review by the Supreme Court is 
limited to the sufficiency of the facts 
specially found to support the judg¬ 
ment and to rulings excerpted to and 
presented by a bill of exceptions. 
U.S.—Ingram-Day Lumber Co. v. Mc- 
Louth, Mich., 48 S.Ct. 153, 276 U. 
S. 471, 72 L.Ed. 378—Lewellyn v. 
Electric Reduction Co., Pa., 4 8 S. 
Ct. 63, 276 U.S. 243, 72 L.Ed. 262. 

8. U.S.—Flelschmann Const. Co. v. 
U. S., to Use of Forsberg, Va., 46 
S.Ct. 284, 270 U.S. 349, 70 L.Ed. 624. 
4 C.J. p 664 note 95. 

3. U.S.—Miller v. Brooklyn Life Ins. 
Co.. Md., 12 Wall. 286, 20 L.Ed. 
398. 

4 C.J. p 664 note 96. 
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not Open to inquiry.^ To obtain a review of the 
conclusions of law, a party must obtain from the 
trial court special findings which raise the lega 
propositions, or present the propositions of law and 
obtain a ruling thereon.^ 

The Supreme Court may consider the facts ad¬ 
mitted and the concessions made by the parties, with 
the district court’s findings of fact, notwithstanding 
the rule restricting its inquiry to a consideration of 
the case on the findings.® 

An appeal in equity has been said to import a 
broad power of revision.'^ Where, in an equity 
case, issues are submitted to a jury, the case is to 
be reviewed on the findings and decision of the 
court as though there had been no such submission 
hence the court will not consider objections based 
on alleged error in admitting or excluding evidence.® 

Where a cause is referred by consent of the par- 
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ties, and the referee’s findings and conclusions are 
adopted by the court, the Supreme Court may ex¬ 
amine the findings and determine whether they sup¬ 
port the judgment.^® 

d. Theory and Grounds of Decision of Lower 
Court 

If the decieion of the lower court is correct, It Is 
Immaterial, on review In the Supreme Court, whether 
the grounds or reasons are correct or erroneoue» 

The question for review and determination on ap¬ 
peal is whether the ruling or action of the lower 
court is correct and not whether the reason given 
therefor, or the ground on which it professes to be 
based, is sound or tenable if the decision or re¬ 
sult is correct, it is immaterial whether the grounds 
or reasons are correct, erroneous, or sufficient.^® 
It is only in exceptional cases coming from the fed¬ 
eral courts that questions not pressed or passed on 


4 . U.S.—^Ingram-Day Lumber Co. v. 
McLouth, Mich., 48 S.Ct. 153, 275 
U.S. 471, 72 L.Ed. 378—Tyng v 
Grinnell, N.Y., 92 U.S. 467, 23 L.Ed. 
733. 

Xratnra of spaolal 111141x19 

(1) A special flnding within this 
rule Is not a mere report of the evi¬ 
dence, but is a finding of those ulti¬ 
mate facts on which the law must 
determine the rights of the parties 
U.S.—Norris v. Jackson, Ill., 9 Wall. 

125, 19 L.Ed. 608. 

(2) Opinion of trial Judge, dealing 
generally with issues of law and 
fact, and giving reasons for conclu¬ 
sion, is not special finding of fact. 
U.S.—^Fleischmann Const. Co. v. U. 

S., to Use of Forsberg, Va., 46 S. 
Ct. 284, 270 U.S. 349, 70 L.Ed. 624. 
Aa agreed statemeat of faots^ as 
far as it sets forth ultimate facts as 
distinct from testimony as to evi¬ 
dential facts, may be considered as 
taking the place of special findings. 
U.S.—Lehnen v. Dickson, Mo., 13 S. 

Ct. 481, 148 U.S. 71, 87 L.Ed. 373. 

4 C.J. p 656 note 26. 

5. U.S.—Fleischmann Const. Co. v. 
U. S., to Use of Forsberg, Va., 46 
S.Ct. 284, 270 U.S. 349, 70 L.Ed. 
624. 

4 C.J. p 657 note 87 [d]. 

6. U.S.—^Reading Steel Casting Co. 
v. U. S., Pa., 45 S.Ct. 469, 268 U.S. 
186, 69 L.Ed. 907. 

7. U.S.—Radio Corporation of 
America v. Radio Engineering Lab¬ 
oratories, N.Y., 65 S.Ct. 928, 293 U. 
S. 1, 79 L.Ed. 163. 

Beview of refusal of preliminary in- 
Junotlon 

Fair compliance with rule of civil 
procedure for district courts re¬ 
quiring findings of fact is of the 


highest importance to proper review 
of court’s action in granting or re 
fusing preliminary injunction. 

U.S.—Mayo v. Lakeland Highland; 
Canning Co., Fla., 60 S.Ct. 617, 30 
U.S. 310, 84 L.Ed. 774. 

a U.S.—Watt V. Starke. Va., 101 U 
S. 247, 25 L.Ed. 280. 

4 C.J. p 660 note 68. 

9. U.S.—Wilson V. Riddle, Ga., 8 S 
Ct. 255, 123 U.S. 608, 31 L.Ed. 280. 

10. U.S.—Weil V. Neary, N.Y., 49 S 
Ct. 144, 278 U.S. 160, 73 L.Ed. 243 
—Chicago, M. & St. P. R. Co. v. 
Clark, N.Y., 20 S.Ct. 924, 178 U.S. 
353, 44 L.Ed. 1099. 

11. U.S.—McClung V. Sllliman, Ohio. 
6 Wheat. 598, 5 L.Ed. 340. 

Speculation as to lower court’s ac¬ 
tion 

Where the court of claims rejected 
requests for additional findings 
which were filed more than the pre¬ 
scribed sixty days after Judgment, 
not because of the delay, but foi 
reasons which showed that the court 
misapprehended the nature of the 
main issue, the Supreme Court could 
not say that the court of claims 
would have rejected the requests be¬ 
cause of the delay if it had not done 
so on the other grounds. 

U.S.—Wlnton v. Amos, Ct.Cl., 41 S. 
Ct. 342, 256 U.S. 373, 66 L.Ed. 684. 

Xa. U.S.—Brown v. Allen, N.C., 73 
S.Ct. 397, 469, 344 U.S. 443, 97 L. 
Ed. 469, rehearing denied 73 S.Ct. 
827, two cases, 346 U.S. 946, 97 L. 
Ed. 1870—Daniels v. Allen, 73 S.Ct. 
397, 469, 344 U.S. 443, 97 L.Ed. 469, 
rehearing denied 78 S.Ct. 827, 846 
U.S. 946, 97 L.Ed. 1870—Securities 
and Exchange Commission v. Chen- 
ery Corporation, App.D.C., 68 S.Ct. 
454, 318 U.S. 80, 87 L.Ed. 626—J. B. 
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Riley Inv. Co. v. Commissioner of 
Internal Revenue, 61 S.Ct. 96, 311 
U.S. 56, 86 L.Kd. 36—Helverlng v. 
Pfeiffer, 58 S.Ct. 159, 302 U.S. 247, 
82 L.Ed. 231—Helvering v. Gow- 
ran, 58 S.Ct. 154, 302 U.S. 238, 82 
L.Ed. 224, rehearing denied 68 S.Ct. 
478. 302 U.S. 781, 82 L.Ed. 603—U. 
S. v. Holt State Bank, Minn., 46 S. 
Ct. 197, 270 U.S. 49, 70 L.Ed. 465— 
St. Louis & S. F. R. Co. v. Brown, 
Okl., 36 S.Ct. 602, 241 U.S. 223, 60 
L.Ed. 966—Pennsylvania R. Co. v. 
Wabash, St. L. & P. R. Co., Ill., 15 
S.Ct. 676, 167 U.S. 225, 39 L.Ed. 
682. 

Ezolusiou of evidence, even though 
not proper on the ground, or one of 
the grounds, stated in the ruling, is 
not reversible error where it is prop¬ 
er on any ground. 

U.S.—Lewellyn v. Electric Reduction 
Co., I^a., 48 S.Ct. 63, 276 U.S. 243, 
72 L.Ed. 262—Silsby v. Foote, N.Y., 
14 How. 218, 14 L.Ed. 894. 

Bjtaminatiou of reoord to sustain 
Judgment 

If respondents by record can dem¬ 
onstrate that Judgment below was 
right and should be affirmed al¬ 
though given on untenable grounds, 
Supreme Court, if satisfied beyond 
reasonable doubt that it can do so 
without prejudice to petitioner, may 
properly refrain from reversal; but 
in absence of claim of respondents 
that, conceding errors exposed by 
opinion of Supreme Court Judgment 
below was right, court will not ex¬ 
amine record to discover grounds to 
sustain Judgment. 

U.S.—^Indiana Farmers' Guide Pub. 
Co. V. Prairie Parmer Pub. Co., 
Ind., 65 S.Ct. 182, 293 U.S. 268, 79 
L.Ed. 356, rehearing denied 65 S. 
Ct 845. 298 U.S. 683, 78 LJCd. 718. 
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below are reviewed by the Supreme CourtA^ How¬ 
ever, where tlie correctness of the decision of the 
lower court depends on a determination of fact 
which only a jury could make, but which has not 
been made, the appellate court cannot take the place 
of the jury.13.5 

A successful party in the district court may, it is 
held, sustain his judgment on any ground that finds 
support in the record ;13.10 but another holding 
is that a party who was successful in the trial court 
cannot, in the Supreme Court, support his judgment 
on a theory other than that on which he brought 
and tried his caseA^ 

An erroneous award of damages will not be up¬ 
held, on appeal, as an estimate, where it was not 
made as such.^^ 

6. Eeview Dependent on Nature of Decision 
Appealed from 

The nature of the decision appealed from may deter¬ 
mine the nature or extent of review in the Supreme 
Court; so, an appeal from a final decree of the court of 
appeals brings up the entire cause for such disposition 
as Justice may require. 

An appeal from a final decree of the court of 
appeals brings up the entire cause for such dis¬ 
position as the justice of the case may require.^® 
On appeal from a decree pro confesso, the sufficiency 
of the bill,but not the sufficiency of the evi¬ 
dence,to sustain the decree is open to review; and 


the sufficiency of the bill to sustain the decree has 
been declared the only question open for review.!* 

On appeal from a decree dismissing the complaint 
in limine, questions as to burden of proof or mode 
of trial are not before the court and, on appeal 
from a dismissal for want of jurisdiction, matters 
pertaining to the merits cannot be considered.^! 
On appeal from a judgment dismissing a complaint 
solely on the ground that it did not state a cause 
of action, the court may read the complaint in the 
light of facts of which it may take judicial notice ,22 
and the decision on appeal should not turn on other 
matters which are the proper subjects of determina¬ 
tions of fact by the trial court.23 

On appeal from an order granting or denying a 
preliminary or interlocutory injunction, the court 
will not decide the merits, but will consider only 
whether the court below properly exercised its dis- 

cretion.24 

f. Review Dependent on Mode of Review 

In a proceeding by appeal, review extends to the 
findings of fact as well as to rulings on questions of law. 

In a proceeding by appeal to the Supreme Court, 
review extends to the findings of fact as well as 
to the rulings on questions of law;25 but the review 
on a writ of error extended, and was confined, to 
errors of law apparent on the record,26 and did not 
extend to questions of fact.27 


13. U.S.—Duignan v. U. S., N.Y., 47 
S.Ct. 666, 274 U.S. 196, 71 L.Ed. 
096. 

13.5 U.S.—Securities and Exchange 
Gomml.ssion v. Chenery Corpora¬ 
tion, App.D.C., 63 S.Ct. 454, 318 U. 
S, 80, 87 L.Ed. 626. 

13.10 U.S.—Jaffke V. Dunham, III., 
77 S.Ct. 307, 852 U.S. 280, 1 L.Ed. 
2d 314. 

14. U.S.—Virginian Ry. Co. v. Mul- 
lena, W.Va., 46 S.Ct. 626, 271 U.S. 
220, 70 L.Ed. 916. 

Where a oaee was based on tort, 

plaintiff cannot, on review in the Su¬ 
preme Court, support his Judgment 
on the theory of contract liability. 
U.S.—Virginian Ry. Co. v. Mullens, 
supra. 

16. U.S.—U. S. T. Wyckoff Pipe & 
Creosoting Co., Ct.Cl., 46 S.Ct. 603, 
271 U.S. 263, 70 L.Ed. 938. 

16. U.S.—^Kendall v. Ewert, Okl., 42 
S.Ct. 444, 269 U.S. 139, 66 L.Ed. 
862, rehearing granted 42 S.Ct. 687. 
Decree held final 

A decree of the circuit court of 
appeals, dismissing an appeal from 
a decree for defendant in a suit to 
set aside an Indian’s deed on a find¬ 
ing that his stipulation for dismiss¬ 
al of the suit with prejudice was a 

86 C.J.S.—89 


final settlement of the Issues, is a 
final decree, an appeal from which 
brings not only the validity of the 
stipulation, but the entire cause, to 
the Supreme Court for disposition, 
under Rev.St. § 701, Comp.St. § 1669. 
U.S.—Kendall v. Ewert, supra. 

17. U.S.—Ohio Cent. R. Co. v. Cen¬ 
tral Trust Co.. Ohio, 10 S.Ct. 235, 
133 U.S, 83, 33 L.Ed. 561—Thom¬ 
son V. Wooster, Cal., 6 S.Ct. 788, 
114 U.S. 104, 29 L.Ed. 106. 

18. U.S,—Ohio Cent. R. Co. r. Cen¬ 
tral Trust Co., Ohio, 10 S.Ct. 236, 
133 U.S. 83, 33 L.Ed, 661. 

19. U.S.—Masterson v. Howard, 

Tex.. 18 Wall. 99, 21 L.Ed. 764. 

20. U.S.—.SJtna Life Ins. Co. of 
Hartford, Conn. v. Haworth, Mo., 
57 S.Ct. 461, 300 U.S. 227, 81 L.Ed. 
617, 108 A.L.R, 1000, rehearing de¬ 
nied 67 S.Ct. 667, 300 U.S. 687, 81 
LEd. 889, 

Matter treated as admitted 

Where a bill to set aside an order 
of the interstate commerce commis¬ 
sion permitting a railroad company 
to acquire control of railroads al¬ 
leged as a fact that the commission’s 
finding that such acquisition would 
bo in the public interest was unsup¬ 
ported by evidence, and the motions 
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to dismiss did not suggest that such 
fact wns not well pleaded, or that a 
copy of the evidence should have 
been annexed to the bill, such fact 
will be treated as admitted on ap¬ 
peal from a decree of dismissal. 
U.S.—Chicago Junction Case, Ill., 44 
S.Ct. 317, 264 U.S. 258, 68 L.Ed. 
667. 

21 . U.S.—Old Colony Trust Co. v. 
City of Seattle, Wash., 46 S.Ct. 662, 
271 U.S. 426, 70 L.Ed. 1019. 

22. U.S.—Borden’s Farm Products 
Co. V. Baldwin, N.Y., 56 S.Ct. 187, 
293 U.S. 194, 79 L.Ed. 281, man¬ 
date granted 55 S.Ct. 239. 

23. U.S.—^Borden’s Farm Products 
Co. V. Baldwin, supra. 

24. U.S.—State of Alabama v. U. S., 
Ala., 49 S.Ct. 266, 279 U.S. 229. 73 
L.Ed. 676—Meccano, Limited, v. 
John Wanamaker, New York, N.Y., 
40 S.Ct. 463, 263 U.S. 136, 64 L.Ed. 
822. 

25. U.S.—Panama Mall S. S. Co. v. 
Vargas, Cal., 60 S.Ct. 448. 281 U.S. 
670, 74 L.Ed. 1105. 

86. U.S.—Parks v. Turner, La., 12 
How. 39, 13 L.Ed. 888. 

27. U.S.—Parsons v. Armor, La., 8 
Pet. 413, 7 L.Ed. 724. 

4 C.J. p 672 note 4, 
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Where a case is properly before the Supreme 
Court, an objection which would not have entitled 
the relator to bring the case to that court by appeal 
must be considcred.^s 

g. Interlocutory, Collateral, and Supplementary 
Matters 

Orders or rulings on Interlocutory, collateral, or sup¬ 
plementary matters may be revlewable on appeal from a 
final Judgment; so, an appeal from a final decree In 
equity ordinarily brings up the whole cause on its merits, 
including interlocutory orders or decrees connected with 
the final decree and affecting the merits of the contro¬ 
versy. 

Orders or rulings on demurrers29 or on picas 
in abatement*^® arc rcviewable on appeal from the 
final judgment, provided the order or ruling was 
adverse to appellant. An order refusing to remove 
the cause from the state to the federal court may 
be reviewed on appeal from the final judgment.^^ 

An appeal from a final decree in equity ordinarily 
brings up the whole cause on its merits, including 
interlocutory orders or decrees connected with the 
final decree and affecting the merits of the contro- 
versy,32 and an appealable interlocutory order or 
decree may be reviewed on appeal from the final 

decree.33 

A previous order, judgment, or decree which is 
final in its nature and from which an appeal might 
have been taken is not brought up by, and cannot 
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be considered or reviewed on, an appeal from a sub¬ 
sequent order or decree,®^ such as a decree con¬ 
firming a sale.25 

h. Parties Entitled to Allege Error; Estoppel 

An appellant may not complain of errors which may 
be prejudicial or injurious to others, but not to him; nor 
can he take advantage of errors which he himself Invited 
or induced the trial court to commit. 

The court will not entertain assignments of error 
which appellant bases on rulings, orders, or pro¬ 
ceedings in the trial court which may be i>rejudicial 
or injurious to others, but are not so as to him;*’^' 
and a decree will not be reversed at the instance of 
appellant because of alleged errors which concern 
only parties below who are not parties to the ap¬ 
peal. 

An appellee is not entitled to i)resent for review 
exceptions taken by him to rulings, orders, instruc¬ 
tions, decisions, or findings of the trial court, or to 
attack the judgment entered below, unless he has 
taken or sued out a separate, or cross, appeal 
if he has not done so, he cannot go beyond sup¬ 
porting the judgment and opposing every assign¬ 
ment of crror.29 Findings in equity may be re¬ 
vised at the instance of appellant, if they are against 
the weight of evidence, but not on behalf of ap¬ 
pellee if the revision of the findings carries with 
it as an incident a revision of the judgment.'^® 


23. U.S.—^U. S. ex rel. Mensevlch r. 
Tod, N.Y., 44 S.Ct. 282, 264 U.S. 134, 
68 L.Ed. S91. 

29. U.S.—Bauserman v. Blunt, Kan., 
13 S.Ct. 466, 147 U.S. 647. 37 L.Ed. 
316—Mendenhall v. Hall, La., 10 S. 
Ct. 616, 134 U.S. 659, 33 L.Ed. 1012. 

30. U.S.—Fitzpatrick v. Plannagan, 
Miss., 1 S.Ct. 369, 106 U.S. 648, 27 
L.Ed. 211. 

31. U.S.—Stone v. State of South 
Carolina, S.C., 6 S.Ct. 799, 117 U.S. 
430, 29 L.Ed. 962. 

32. U.S.—Central Trust Co. v. Sea- 
songood, Ohio, 9 S.Ct. 675, 130 U.S. 
482, 32 L.Ed. 985—Porter v. Pitts¬ 
burgh Bessemer Steel Co., Ind., 7 

S.Ct. 741, 120 U.S. 649, 30 L.Ed. 830. 

33. U.S.—Buckingham v. McLean, 
Ohio, 13 How. 150, 14 L.Ed. 91. 

34. U.S.—Central Trust Co. of New 
York V. Grant Locomotive Works, 
Ohio, 10 S.Ct. 736, 136 U.S. 207, 34 
L.Ed. 97—Terry v. Sharon, Cal., 9 

S. Ct. 705, 131 U.S. 40, 33 L.Ed. 94. 

35. U.S.—Turner v. Farmers’ L. & 

T. Co., Ill., 1 S.Ct. 619, 106 U.S. 562, 
27 L.Ed. 273. 

33. U.S.—Ambassador, Inc., v. U. S., 
App.D.C., 65 S.Ct. 1161, 325 U.S. 
317, 89 L.Ed. 1637, rehearing denied 
66 S.Ct. 1561, 325 U.S. 896, 89 L.Ed. 


2006—Diaz A. v. Patter.son, Canal 
Zone, 44 S.Ct. 151, 263 U.S. 399, 68 
L.Ed. 356—Hitchman Coal Coke 
Co. v. Mitchell, W.Va., 38 S.Ct. 65, 
246 U.S. 229, 62 L.Ed. 260, L.R.A. 
1918C 497. Ann.Cas.l918B 461, man¬ 
date stayed 38 S.Ct. 190, 62 L.Ed. 
260—Sage V. Central H. Co., Iowa, 
99 U.S. 334, 25 L.Ed. 391. 

37. U.S.—Goodwin v. Fox, Ill., 9 S. 
Ct. 367, 129 U.S. 601, 32 L.Ed. 805. 

38. U.S.—Helvering v. Pfeiffer, 58 
S.Ct. 159, 302 U.S. 247, 82 L.Ed. 231 
—U. S. V. American By. Express 
Co., Gn.. 41 S.Ct. 560, 260 U.S. 425, 
68 L.Ed. 1087—Bothwell v. U. S.. 
Ct.Cl., 41 S.Ct. 74, 254 U.S. 231, 65 
L.Ed. 238. 

4 C.J. p 694 note 98. 

Overruling of objection to venue 

U.S.—Peoria & P. U. Hy. Co. v. U. S., 
Ill., 44 S.Ct. 194, 263 U.S. 628, 68 
L.Ed. 427. 

39. U.S.—Peoria & P. U. Ry. Co. v. 
U. S., supra—Southern I*ine Lum¬ 
ber Co. V. Ward, Okl., 28 S.Ct. 239. 
208 U.S. 126, 62 L.Ed. 420—Lan- 
dram v. Jordan, App.D.C., 27 S.Ct. 
17, 203 U.S. 56, 61 L.Ed. 88. 

Urging matter of record 

“Appellee may, without taking a 
cross-appeal, urge In support of a 
decree any matter appearing in the 
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record, although his argument may 
involve an attack upon the reason¬ 
ing of the lower court or an in¬ 
sistence upon matters overlooked or 
ignored hy it.” 

U.S.—U. S. V. American Ry. Express 
Co., Ga.. 44 S.Ct. 660, 564, 265 U.S. 
425, 68 L.Ed. 1087. 

Decision on wrong ground 

Decision below may be .su.stained 
without a cros.s appeal even though 
it was rested on a wrong ground. 
U.S.—Helverlng v. Pfeiffer, 68 S.Ct. 

159, 302 U.S. 247, 82 L.Ed. 231. 
Extent of appellee’s contention 

Without a cross appf?al, an appel¬ 
lee may urge in support of a decree 
any matter appearing in record, al¬ 
though involving an attack on the 
reasoning of the lower court or an 
insistence on a matter overlooked 
or Ignored by it, but may not at¬ 
tack the decree with a view to en¬ 
larging his own rights or lessening 
the rights of his adversary, whether 
he seeks to correct an error or to 
supplement the decree. 

U.S.—Morley Const. Co. v. Maryland 
Casualty Co., Mo., 67 S.Ct. 326, 300 
U.S. 186, 81 L.Ed. 593, rehearing 
denied 67 S.Ct. 606, 300 U.S. 687, 
81 L.Ed. 888. 

40. U.S.—Morley Const. Co. v. 

Maryland Casualty Co., supra. 
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A party on appeal will not be permitted to take 
advantage of errors which he himself invited or 
induced the trial court to commit,^! and a party as¬ 
signing error to a portion of a decree cannot have 
it reversed in that particular where he fails to fur¬ 
nish the data necessary for the change requested 
but a plaintiff against whom judgment is ren¬ 
dered is not estopped to assert, on appeal or error, 
that the court to which he resorted had no jurisdic¬ 
tion of the person of defcndant.^3 ^ party who 
pleads over, or proceeds to trial on the merits, after 
an adverse decision on his motion for vcrdict^^ or 
for nonsuit^^ will not be permitted to allege error 
in such decision. 

i. Amendment; Additional Proofs; Trial de 
Novo 

The Supreme Court may allow the amendment of a 


FEDERAL COURTS § 201(13) 

pleading to show Jurisdictional facts; but defects In 
proofs cannot be supplied in the Supreme Court. 

The amendment of a pleading so as to show ju¬ 
risdictional facts may now be allowed by the Su¬ 
preme Court, under empowering statute, or the court 
may, in proper circumstances, consider the plead¬ 
ing as so amended 6 but the amendment of a plead¬ 
ing will not be permitted where it would have the 
effect of reversing the judgment or in any way af¬ 
fecting a substantial right of the adverse party.^^ 
A motion to amend a bill, first made in the Supreme 
Court, will be overruled where it does not appear 
that the alleged facts have been recently discovered 
and there is no affidavit with respect to them.^8 

Defects in proofs cannot be supplied in the Su¬ 
preme Court, and that court can determine a cause 
only on the record of the court below an ap¬ 
peal to the court is in no sense a trial de novo.^® 


41. U.S.—^Alexander v. Cosden Pipe 
Line Co.. Okl., 54 S.Ct. 292. 290 U.S. 
484, 78 L.Ed. 452—Minneapolis & 
St. L. R. Co. V. Winters, Minn., 37 
S.Ct. 170, 242 U.S. 353, 61 L.Kd. 858. 
Ann.Cas.l918R 54—New York El. R. 
Co. v. Fifth Nat. Bank, N.Y., 10 S. 
Ct. 743, 136 U.S. 432, 34 L.Ed. 231. 

4 C.J. p 701 note 49 [a] (6). 

Mode of trial ffenerally 

Where a party voluntarily adopts 
a certain form of procedure or 
agrees to the manner in which his 
rights shall be submitted for de¬ 
termination in the trial court, he 
will not be permitted to complain, on 
appeal or error, that proceedings 
had in conformity thereto were er¬ 
roneous. 

U.S.—Perego v. Dodge, Utah, 16 S.Ct. 
971, 163 U.S. 160, 41 L.Ed. 113. 

Admleaioii or exolueioa of evidence 

(1) Appellant or plalntllf in error 
will not be permitted to a.ssign as 
error the admission of evidence 
which he himself has introduced. 

U.S.—Chicago & E. I. R. Co. v. Collins 

Produce Co., Ill., 39 S.Ct. 189, 249 
U.S. 186, 63 L.Ed. 562—McGillin v. 
Bennett, Ill., 10 S.Ct. 122, 132 U.S. 
445, 33 L.Ed. 422—^Avendano v. 
Gay, La., 8 Wall. 376, 19 L.Ed. 422. 

(2) A party cannot complain of 
the exclusion of testimony in re¬ 
sponse to his objections thereto. 

Xj,s.—F. W. Woolworth Co. v. Con¬ 
temporary Arts, Mass., 72 S.Ct. 222, 
344 U.S. 228, 97 L.Ed. 276, motion 
denied 76 S.Ct. 37, 350 U.S. 810, 100 
L.Ed. 727. 

XnstractioAS 

A defendant in error will not be 
heard to allege error in an instruc¬ 
tion given at his reauest by the trial 
court. 

U.S.—Maxwell Land-Grant Co. v. 
Dawson, N.M., 14 S.Ct. 468, 161 U.S. 
586, 38 L.Ed. 279. 


rinding 

A party on appeal is precluded 
from attacking a finding or conclu¬ 
sion amended at his instance. 

U.S.—U. S. V. St. Louis & M. V. 
Transp. Co., Ct.Cl., 22 S.Ct. 350, 184 

U. S. 247. 46 L.Ed. 520. 

Judgment or order; amonnt of re¬ 
covery 

(1) A party who procures the ren¬ 
dition or entry of a Judgment, de¬ 
cree, or order, or Is responsible for 
error therein, is estopped to assert, 
on error, that it is erroneous. 

U.S.—^U, S. V. City of Memphis, Tenn., 
97 U.S. 284, 24 L.Ed. 937. 

(2) Where, In suit in Colorado to 
enjoin enforcement of Wyoming 
judgment, such judgment was not 
proved by plaintiff in accordance 
with federal statute, nor was such 
judgment proved by answers, but 
Colorado trial court gave Wyoming 
Judgment full faith and credit despite 
lack of such proof, plaintiff could not 
claim that that was error. 

! U.S.—Mllliken v. Meyer, Colo., 61 S. 

I Ct. 339. 311 U.S. 457, 85 L.Ed. 278, 

I 132 A.L,R. 1357, rehearing denied 
61 S.Ct. 548, 312 U.S. 712, 85 L.Ed. 
1143, mandate conformed to Meyer 

V. Mllliken, 111 P.2d 232, 107 Colo. 
295. 

(3) An appellant is precluded from 
objecting on appeal, that an ex¬ 
cessive allowance was made to his 
adversary out of a fund in which 
both of them are interested, where 
he has received the benefit of a sim¬ 
ilar allow.ance. 

U.S.—Terry v. Abraham, Ga., 93 U.S. 
38. 23 L.Ed. 794. 

42. U.S.—Chicago, M. & St. P. Ry. 
Co. V. Des Moines Union Ry. Co., 
Iowa, 41 S.Ct. 81, 264 U.S. 196, 66 
L.Ed. 219. 

43. U.S.—Capron v. Van Noorden, N. 

I C., 2 Cranch 126, 2 L.Ed. 229. 
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44. U.S.—Accident Ins. Co. of North 
America v. Crandai, Ill., 7 S.Ct. 685, 
120 U.S. 627, 30 L.Ed. 740. 

45. U.S.—Sigafus v. Porter, N.T., 21 
S.Ct. 34, 179 U.S. 116, 46 L.Ed. 118. 

46. U.S.—Smith v. McCullough, Okl., 
46 S.Ct. 338, 270 U.S. 466, 70 L.Ed. 
682—Norton v. Larney, Okl., 46 S. 
Ct. 146, 266 U.S. 511, 69 L.Ed. 413. 
Wlier* enough appears oa the face 

of the papers to give the court ju¬ 
risdiction, it is within its discretion 
to allow the pleadings to be amend¬ 
ed on motion, provided no new cause 
of action, affecting the jurisdiction 
of either court, is thereby intro¬ 
duced. 

U.S.—Kennedy v. Georgia Bank, Ga., 
8 How. 686, 12 L.Ed. 1209. 

Trader former praotioe, such 
amendment was permissible only if 
both parties consented thereto. 

U.S.—Fletcher v. Peck, Mass., 6 
Cranch 87, 3 L.Ed. 162. 

25 C.J.p 780 notes 14, 16. 

47. U.S.—Jones v. Meehan, Minn., 20 
S.Ct. 1. 175 U.S. 1, 44 L.Ed. 49. 

48. U.S.—Hodgson V. Federal Oil & 
Development Co., Wyo., 47 S.Ct. 
602, 274 U.S. 15, 71 L.Ed. 901, 54 A. 
L.R. 869. 

49. U.S.—Roemer v. Simon, N.J., 91 
U.S. 149, 23 L.Ed. 267. 

4 C.J. p 724 note 6. 

Xa equity oasesi no new evidence 
can be received in the Supreme Court. 
U.S.—Blease v. Garllngton, S.C., 92 

U. S. 1, 23 L.Ed. 621. 

50. U.S.—Timken Roller Bearing Co. 

V. U. S., Ohio, 71 S.Ct. 971, 841 U.S. 
693, 96 L.Ed. 1199. 

Cal. — Sanborn v. Pacific Mut. Life 
Ins. Co., 108 P.2d 468. 42 C.A.2d 99. 
Pacts of oases 

Supremo Court of United States 
does not try facts of cases de novo. 
U.S.—U. S. V. E. I. Du Pont De Ne- 
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)• Fiw m nytioiui 

Th« eorrectnttt of the Judgment, order, or decree 
eppeeled from will be presumed In the Supreme Court. 


86 aj.s. 

The Supreme Court will indulge a presumption in 
favor of the correctness of the judgment, order, or 
decree from which the appeal was taken,® l the 


rnoure ft Co., Del., 76 S.Ct 994, 851 
U.S. 877, 100 L..Bd. 1264. 

61. U.S.—Bagnell v. Broderick, Mo., 
13 Pet. 436, 10 L..Ed. 235. 

AdmiMiott aad reoeptioa of evidence 

(1) Where evidence was admitted 
and the record does not show any 
ruling on an objection thereto, it 
may be presumed that the evidence 
was admitted by consent. 

U.S.—Shields v. Hanbury, HI., 9 S.Ct 
176, 128 U.S. 584, 32 L.Ed. 565. 

(2) If the trial court rejected 
an offer of testimony, and allowed 
a bill of exceptions, which shows 
that the offer was made and re¬ 
fused, and there is nothing else in 
the record to indicate bad faith, the 
Supremo Court must assume that the 
proof could have been made. 

U.S.—Scotland County v. Hill, Mo., 5 

S.Ct 93, 112 U.S. 183, 28 L.Ed. 692. 
Suldcisnoy of avidenos 

(1) Where the appeal is on the 
Judgment roll alone, the court “must 
assume that there was sufficient evi¬ 
dence to sustain the court's decree.'* 
U.S.—^Neblett v. Carpenter, Cal.. 69 S. 

Ct 170, 174, 305 U.S. 297, 83 L.Ed. 
182, rehearing denied 59 S.Ct. 355, 
806 U.S. 676, 88 L.Ed. 437. 

(2) Where the determination of a 
question presented for review de¬ 
pends on evidence, and the record on 
appeal does not show or purport to 
show all the evidence pertaining to 
it in the manner required by the 
practice in the particular Jurisdic¬ 
tion, it will be presumed that the 
evidence was sufficient to sustain 
the ruling or the action of the court. 
U.S.—Cohn V. Daley, Ariz., 19 S.Ct. 

802, 174 U.S. 639, 43 L.Ed. 1077. 

(3) In case bill of exceptions does 
not contain all evidence, it will be 
presumed that evidence omitted was 
sufficient to Justify refusal of direct¬ 
ed verdict. 

U.S.—Krauss Bros. Lumber Co. v. 
Mellon, Ala., 48 S.Ct. 358, 276 U.S. 
386, 72 L.Ed. 620, certiorari denied 
49 S.Ct. 613, 279 U.S. 872, 73 L.Ed. 
1008, and amended 48 S.Ct. 527, 72 
L.Ed. 1018, mandate conformed to, 
C.C.A., 30 F.2d 901. 

Presumption for reversal 

(1) “We will not . . . indulge 

in any presumptions unfavorable to 
the Judgment, and for the purpose 
of reversing it, unless they are nat¬ 
ural and probable, and such as ought 
to be drawn from the facts actually 
found by the court below.” 

U.S.—Bear Lake & River Waterworks 
ft Irrigation Co. v. Garland, Utah, 
17 S.Ct. 7, 14, 164 U.S. 1, 41 L.Ed. 
327. 

(2) Court will not, for the purpose 


of finding reversible error, presume 
the existence of facts as to which 
the record is silent. 

U.S.—Collins V. Riley, W.Va., 104 U.S. 
322, 26 L.Ed. 752. 

Pleading 

(1) In case the pleadings are sub¬ 
stantially sufficient, but contain a 
slight defect or omission, it will be 
presumed that the omission was sup¬ 
plied or the defect cured by the evi- 

d0TlC0* 

U.S.—Stockton V. Bishop, Pa., 4 How. 
165, 11 L.Ed. 918. 

(2) On review of an order or Judg¬ 
ment dismissing a pleading on the 
ground of its insufficiency In law, It 
must be assumed that the allegations 
thereof are true. 

U.S.—^U. S. V. Rio Grande Dam & Ir¬ 
rigation Co., N.M., 19 S.Ct. 770, 174 
U.S. 690, 43 L.Ed. 1136. 

(3) Where a complaint was dis¬ 
missed for lack of Jurisdiction and 
failure to state a claim on which re¬ 
lief could be granted, allegations of 
complaint must be taken as true by 
the Supreme Court. 

U.S,—Radovich v. National Football 
League, Cal., 77 S.Ct. 390, 352 U.S. 
445, 1 L.Ed.2d 466, rehearing denied 
77 S.Ct. 716, 363 U.S. 931, 1 L.Ed.2d 
724. 

(4) On review of Judgment grant¬ 
ing motion to dismiss, allegations 
of complaint would be taken as true. 
U.S.—^U. S. V. International Boxing 

Club of N. Y., N.Y., 75 S.Ct. 269, 348 

U. S. 236, 99 L.Ed. 290. 

(6) On appeal from Judgment 
granting a motion to dismiss the 
complaint in an action to enjoin en¬ 
forcement of an order of the federal 
communications commission, allega¬ 
tions of complaint must be accepted 
as true. 

U.S.—Columbia Broadcasting System 

V. U. S., N.Y., 62 S.Ct. 1194, 316 U. 
S. 407, 86 L.Ed. 1563. 

(6) Where a case was submitted 
and decided on the pleadings, every 
uncontradicted allegation of fact by 
the unsuccessful party must be tak¬ 
en as true. 

U.S.—Postal Telegraph Cable Co. v. 
City of Newport, Ky., 38 S.Ct. 666, 
247 U.S. 464, 62 L.Ed. 1215. 

(7) Averments of bill for injunc¬ 
tion must be taken as true on ap¬ 
peal from decree granting permanent 
injunction after motion to dismiss 
bill was overruled. 

U.S,—Smith V. Illinois Bell Tele¬ 
phone Co., III., 46 S.Ct. 408, 270 U.S. 
687, 70 L.Ed. 747. 

(8) It will be presumed that a 
court rule concerning the time of 
filing a plea, but not set out in the 

612 


record, sustain.^ the refusal of the 
lower court to permit the filing of 
the plea. 

U.S.—^Washington, Alexandria & 

Georgetown Steam Packet Co. v. 

Sickles, D.a, 19 Wall. 611, 22 L. 

Ed. 203. 

(9) In case it does not appear that 
there was any ruling or action of the 
lower court on a demurrer, and the 
case was otherwise disposed of, it 
will be presumed that the demurrer 
was waived or abandoned. 

U.S.—Basey v. Gallagher, Mont., 20 

Wall. 670, 22 L.Ed. 462. 

(10) Where appellate court af¬ 
firmed order dismissing complaint 
but granted leave to apply to district 
court to amend, district court’s de¬ 
nial of privilege on ground that pro¬ 
posed new matter added nothing ma¬ 
terial was equivalent to sustaining a 
demurrer to amend complaint and re¬ 
quired Supreme Court to treat well- 
pleaded facts as true. 

U.S.—Chapman v. Sherldan-Wyomlng 

Coal Co., App.D.C., 70 S.Ct. 392, 338 

U.S. 621, 94 L.Ed. 393. 

(11) Issues raised by a plea will be 
presumed to have been waived or 
abandoned at the trial, where, after 
a demurrer to such plea had been 
sustained without exception taken, 
defendant went to trial on the merits 
without objection, and introduced evi¬ 
dence on other issues, and no evi- 
dence was offered or introduced on 
either side relating to the matters 
set out in such plea. 

U.S.—German Alliance Ins. Co. v. 

Hale, Ala., 31 S.Ct. 246, 219 U.S. 

307, 65 L.Ed. 229. 

(12) If the record is complete, the 
existence of grounds for striking a 
plea or answer other than those ap¬ 
pearing therein will not be presumed. 
U.S.—Garnharts v. U. S., Ala., 16 

Wall. 162, 21 L.Ed. 276. 

Dismissal 

If, in a suit to enjoin the enforce¬ 
ment of a state statute, the state was 
required to establish that an inspec¬ 
tion fee was not excessive, the state 
will be deemed, on appeal from a de¬ 
cree dismissing the suit, to have sus¬ 
tained the burden. 

U.S.—Bourjois, Inc. v. Chapman, Me., 

67 S.Ct. 691, 801 U.S. 183, 81 L.Ed. 

1027. 

▼mrdiot aad findings 

(1) Verdict in action for injuries 
deemed to establish defendant’s neg¬ 
ligent failure to furnish safe appli¬ 
ance. 

U.S.—Socony-Vacuum Oil Co. v. 

Smith, N.Y., 69 S.Ct. 262, 306 U.S. 

424, 83 L.Ed. 265. 

(2) Presumptions will not be in¬ 
dulged in favor of a general finding 
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burden of showing error being on the party alleging | it** 


by the court where the findings are 
based on agreed or stipulated facts 
and it was not agreed that inferences 
might be drawn. 

U.S.—Burr v. Des Moines R. & Nav. 
Co., Iowa, 1 Wall. 99, 17 L.Ed. 561. 

(3) Court will Indulge in presump¬ 
tions favorable to the report and 
findings of a master, referee, auditor, 
or commissioner. 

U.S.—Camden v. Stuart, W.Va., 12 S. 
Ct. r>85, 144 U.S. 104, 36 L.Ed. 363 
—Kimberly v. Arms, Ohio, 9 S.Ct. 
855, 129 U.S. 612, 32 L.Ed. 764. 

(4) Where the evidence is conflict¬ 
ing, the presumption is in favor of 
the sufllciency of the evidence to sup¬ 
port the findings or report of such 
ofiicer. 

U.S.—Callaghan v. Myers, Ill., 9 S.Ct. 
177, 128 U.S. 617, 32 L.Ed. 547. 

New trial; rehearing 

(1) Where the lower court over¬ 
ruled a motion for a new trial, it will 
bo presumed that it considered all 
the grounds of the motion. 

U.S.—Haws V. Victoria Copper Min¬ 
ing Co„ Utah, IG S.Ct. 282, 160 U.S. 
303. 40 L.Ed. 436. 

(2) Where a transcript on appeal 
shows that on the entry of the de¬ 
cree a motion was made for a re¬ 
hearing, but falls to show any dis¬ 
position thereof at the same term, 
and shows that at the next term an 
order was made setting the cause for 
hearing, and that shortly afterward 
an order was entered nunc pro tunc 
granting the rehearing, it must be 
presumed that a rehearing was actu¬ 
ally granted at the trial term. 

U.S.—Fowler v. Equitable Trust Co., 

Ill., 12 S.Ct. 1, 141 U.S. 384, 36 L. 
Ed. 786. 

Judgment or deorea 

(1) In the absence of a showing to 
contrary, it will be presumed that the 
judgment appealed from was author¬ 
ized by the pleadings. 

U.S.—^Morgan v. Eggers, Ind., 8 S.Ct. 
1041, 127 U.S. 63, 32 L.Ed. 66. 

(2) Where It does not appear that 
all the evidence is before the court, 
it will be presumed that the missing 
evidence, together with that in the 
record, would be sufi3icient to support 
the judgment. 

U.S.—Zimmerman v. Harding, Puerto 
Rico, 33 S.Ct. 887, 227 U.S. 489. 67 
L.Ed. 608. 

(3) Where the case was tried be¬ 
fore the court without a Jury, the 
Judgment is presumed to have been 
based only on the competent evi¬ 
dence. 

U.S.-—J. J. McC^askill Co. v. U. S., 
Fla., 80 S.Ct 886, 216 U.S. 604, 64 
L.Ed. 590. 

(4) Where a decree recites that It 
is by consent, the requisite authority 


to consent will be presumed to have 
been found by the lower court on a 
due showing. 

U.S.—^Pacific R. R. v. Ketchum, Mo., 
101 U.S. 289, 25 L.Ed. 932. 

Taking and perfecting appeal 

(1) Presumption in favor of the 
grant or allowance of the appeal. 

U.S.—^Washington, G. & A. R. Co. v. 

Bradleys, D.C., 7 Wall. 576, 19 L.Ed. 
274. 

(2) Presumption In favor of the 
proper amount of the appeal bond or 
undertaking. 

U.S.—French v. Shoemaker, Va., 12 
Wall. 86, 20 L.Ed. 270. 

(3) Presumption that the dating of 
ti writ of error, citation, and bond as 
of a day prior to the rendition of 
judgment was a clerical error. 

U.S.—Glenn v. Liggett, Mo., 10 S.Ct. 
867, 135 U.S. 533. 34 L.Ed. 262. 

(4) No presumption that there are 
parties other than those named in 
the writ of error. 

U.S.—Gumbel v. Pitkin, La., 5 S.Ct. 
616, 113 U.S. 645, 28 L.Bd. 1128. 

Bill of exceptions, cassk ox statement 
of facts 

(1) Court will presume, in the ab¬ 
sence of a showing to contrary, that 
the bill of exceptions, case, or state¬ 
ment of facts contains everything 
necessary and material to a review 
of the points of error specified. 

U.S.—Arthurs v. Hart, La., 17 How. 

6, 15 L.Ed. 30. 

(2) Where it appears that the bill 
of exceptions, case, or statement of 
facts was settled, it will be pre¬ 
sumed, in the absence of a showing to 
contrary, that the settlement was 
regular. 

U.S.—^U. S. V. Hodge, La., 6 How. 279, 
12 L.Ed. 437. 

(3) In these circumstances, it will 
also be presumed that the Judge or 
other person who signed and ap¬ 
proved the bill, case, or statement 
had the requisite authority to do so. 
U.S.—Cooke V. Avery, Tex., 13 S.Ct. 

340, 147 U.S. 376, 37 L.Ed. 209. 

(4) It will be presumed that a fil¬ 
ing nunc pro tunc was not improper. 
U.S.—McGavock v. Woodlief, La., 20 

How. 221, 16 L.Ed. 884. 

(5) Court will not presume that all 
the evidence is in the bill of excep¬ 
tions where to do so would necessi¬ 
tate a further presumption of a di¬ 
rect violation of a settled rule of 
practice that the bill of exceptions 
should contain only so much of the 
evidence as Is necessary to explain 
the rulings of the court to which ex¬ 
ceptions were taken. 

U.S.—Grand Trunk R. Co. v, Ives, 
Mich., 12 S.Ct. 679, 144 U.S. 408, 36 
L.Ed. 486. ^ 


Other mattem 

(1) Existence of certificate of at¬ 
torney general presumed. 

U.S.—U. S. V. Winston, Wash., 18 S. 
Ct. 701, 170 U.S. 622, 42 L.Ed. 1130. 

(2) There being no evidence to the 
contrary, the Supreme Court, on ap¬ 
peal, will adopt the assumption that 
trustees for shareholder savings 
banks acted lawfully in making pay¬ 
ments to receiver of insolvent na¬ 
tional bank. 

U.S.—Korbly v. Springfield Inst, for 
Savings, Mass., 38 S.Ct. 88, 245 U. 
S. 330, 62 L.Ed. 326. 

(3) On review of conviction for vi¬ 
olation of Interstate commerce com¬ 
mission's order prescribing prefer¬ 
ences for shipments of coal, under 
statute, the Supreme Court must as¬ 
sume that an emergency contemplat¬ 
ed by the statute existed as found by 
the commission and alleged in the 
indictment. 

U.S.—Avent v. U. S., Ohio, 46 S.Ct. 
34, 266 U.S. 127, 69 L.Ed. 202. 

(4) Where record does not show 
that defendants delayed hearing of 
their motion to transfer equity suit 
to law side, presumption is that mat¬ 
ter was referred to judge sitting in 
equity to be heard at court's conven¬ 
ience. 

U.S.—Schoenthal v, Irving Trust Co., 
N.Y., 03 S.Ct. 60, 827 U.S. 92, 77 L. 
Ed. 186. 

(5) On appeal from the court of 
claims, which had twice tried a 
breach of contract case against the 
post office department, it will be as¬ 
sumed that the court, in fixing dam¬ 
ages. gave proper consideration to 
elements affecting the cost of per¬ 
formance and to the fact that plain¬ 
tiff did not actually manufacture the 
goods covered by the contract, 

U.S.—^U. S. V. Purcell Envelope Co., 
Ct.Cl., 89 S.Ct. 800. 249 U.S. 818, 68 
L.Ed. 620. 

(6) On appeal from decree of fed¬ 
eral district court dismissing bill on 
the ground that the controversy was 
res judicata by reason of denial of 
petition to state supreme court un¬ 
der Cal.Pub.Utllltles Act { 67, for 
writ of review to the commission, it 
may be presumed that the petition, 
not in the record, circumstantially 
exhibited and submitted to the court 
the questions it was authorized to 
entertain, including a determination 
of whether the commission’s order 
violated any right under the Federal 
Constitution. 

U.S.—Napa Valley Electric Co. v. 
Railroad Commission of California, 
Cal., 40 S.Ct. 174, 261 U.S. 366, 64 
L.Ed. 310. 

52. U.S.—International Boxing Club 
of New York, Inc. v. U. S., N.Y., 79 
S.Ct. 245, 858 U.S. 242, 3 L.Ed.2d 
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It has been held that every reasonable presump¬ 
tion should be indulged against waiver of a trial by 
jury,53 and that the regularity of the transfer of a 
cause from a state to a federal court will be pre- 
sumed.54 In an action for injunction, where the 
district court found irreparable injury to all plain¬ 
tiffs in the jurisdictional amount, the Supreme 
Court will assume that there is both federal and 
equitable jurisdiction.54.5 Por the purpose of de¬ 
termining whether the district court had jurisdic¬ 
tion of the action, plaintiff’s allegations have been 
required to be taken as true.54.io 

On appeal from the judgment of a three-judge 
court enjoining the holding of an administrative 
hearing, the Supreme Court must assume that the 
supervising authorities would be able to sustain the 
statement of facts and justify the conclusions in 
their charges for the purpose of determining the 
case without trial.54.i5 
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k. Discretion of Lower Court 

The principle that the Supreme Court will not review 
actions or rulings of lower courts as to matters within 
their judicial discretion has been applied to various mat¬ 
ters. 

The general principle that the Supreme Court will 
not review the actions or rulings of lower courts 
with respect to matters resting in their judicial dis¬ 
cretion, unless an abuse of discretion is clearly 
shown, has been applied to matters pertaining to 
partics,55 pleadings,5® bail,57 the grant or denial 
of a temporary, interlocutory, or preliminary in- 
junction,58 the appointment of a receiver,59 the 
grant or denial of a reinstatement of the cause after 
a dismissal or nonsuit,®® and change of venue. 

The principle has also been applied to consolida¬ 
tion of causes,®^ the course and conduct of trial gen¬ 
erally,®® including the application of the principle 


270—Palmer v. Hoffman, N.T., 63 
S.Ct. 477, 318 U.S. 109, 87 L.Ed. 645. 
144 A.L.R. 719, rehearing: denied 63 
S.Ct. 767, 318 U.S. 800, 87 L.Ed. 
1163—Earle v. Myers. App.D.C., 28 
S.Ct. 86. 207 U.S. 244, 62 L.Ed. 191 
—Bagnell v. Broderick, Mo., 13 Pet. 
436, 10 L.Ed. 236. 

Srronaoiui flAdiiigs 

Where defendants, when civil anti¬ 
trust action was previously before 
the Supreme Court, did not deny that 
allegations of complaint stated cause 
of action against them, provided 
their activity came within Sherman 
Act, and Supreme Court held that 
complaint stated cause of action, and 
thereafter the district court found 
such allegations to have been proved, 
defendants, on Instant appeal, must 
show that the findings, or at least the 
basic ones, were clearly erroneous. 
U.S.—International Boxing Club of 
New Tork, Inc. v. U. S., N.Y., 79 
3.Ct. 246, 368 U.S. 242, 3 L.Ed.2d 
270. 

63. U.S.—^Hodges v. Easton, Wls., 1 
act. 307, 106 U.S. 408, 27 L.Ed. 169. 

64. U.S.—Barnette v. Wells Fargo 
Nevada Nat. Bank of San Francis¬ 
co, Cal., 46 S.Ct. 326, 270 U.S. 438, 
70 L.Bd. 669—Pittsburg, C. & St. 
L. R. Co. V. Ramsey, Ill., 22 Wall. 
322, 22 L.Ed. 823. 

64.5 U.S.—Stainback v. Mo Hock Ke 
Lok Po., Hawaii, 69 S.Ct. 606, 336 
U.S. 368, 93 L.Ed. 741. 

54.10 U.S.—Mine Safety Appliances 
Co. V. Forrestal, App.D.C,, 66 S.Ct. 
219, 326 U.S. 371, 694, 90 L.Ed. 140. 

54.16 U.S.—^Fahey v. Mallonee, Cal., 
67 act. 1552, 832 U.S. 245, 91 L.Ed. 
2030. 

55. Anthorlslng new parties 

U.S.—U. S. ex rel. State of Louisiana 


V. Boarman, La., 37 S.Ct. 605, 244 
U.S. 397, 61 L.Ed. 1222. 

56. Bnllngs on axnendments to 
pleadings 

U.S.—U. S. V. Lehigh Valley R. Co., 
Pa., 31 S.Ct. 387, 220 U.S. 267, 66 
L.Ed. 468—Eberly v. Moore, Tex., 
24 How. 147, 16 L.Ed. 612. 

4 C.J. p 800 note 64 [b]. 

Imposition of terms on motion to 
amend pleading 

U.S.—Sheets v. Selden, Ind., 7 Wall. 
416, 19 L.Ed. 166. 

Accepting or rejecting additional or 
supplemental pleadings 

U.S.—General Inv. Co. v. I^ake Shore 
& M. S. Ry, Co., Ohio, 43 S.Ct. 106, 
260 U.S. 261, 67 L.Ed. 244. 

4 C.J. p 802 note 66. 

67. U.S.—Morsell v. Hall, Md., 13 
How. 212, 14 L.Ed. 117. 

58. U.S.—^Deckert v. Independence 
Shares Corporation, Pa., 61 S.Ct. 
229, 311 U.S. 282, 86 L.Ed. 189— 
U, S. V, Corrlck, Ill., 66 S.Ct. 829, 
298 U.S. 436, 80 L.Ed. 1263, rehear¬ 
ing denied 66 S.Ct. 961, 298 U.S. 
692, 80 L.Ed. 1409—Rogers v. Hill, 
N.T., 63 S.Ct. 731, 289 U.S. 682, 77 
L.Ed. 1386, 88 A.L.R. 744—State of 
Alabama v. U. S., Ala., 49 S.Ct. 266, 
279 U.S. 229, 78 L.Ed. 676—United 
Fuel Gas Co. v. Public Service 
Commission of West Virginia, W. 
Va., 49 S.Ct. 157, 278 U.S. 822, 73 
L.Ed. 402—Prendergast v. New 
York Telephone Co., N.Y., 43 S.Ct. 
466, 262 U.S. 43, 67 L.Ed. 863—Mec¬ 
cano, Limited, V. John Wanamaker, 
New York. N.Y., 40 S.Ct. 463, 253 
U.S. 136, 64 L.Ed. 822. 

Balance of injury 

"Especially will the granting of 

. . . [a temporary injunction] be 

upheld, when the balance of injury ^ 
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as between the parties favors its is¬ 
sue." 

U.S.—Prendergast v. New York Tel. 
Co., N.Y., 43 S.Ct. 466, 469, 262 TT.S. 
43, 67 L.Ed. 863. 

59. U.S.—Milwaukee & M. R. Co. v. 
Howard, Wis., 131 U.S. appendix 
Ixxxi, 18 L.Ed. 262. 

60. U.S.—Spencer v. Lapsley, La., 20 
How. 264, 16 L.Kd. 902—Welch v. 
Mandeville, D.C., 7 Cranch 152, 3 
L.Ed. 299. 

61. U.S.—Kennon v. Gilmer, Mont., 
9 S.Ct. 696, 131 U.S. 22, 33 L.Ed. 
110 . 

62. U.S.—District of Columbia v. 
Bailey, App.D.C., 18 S.Ct. 868, 171 
U.S. 161, 43 L.Ed. 118. 

63. U.S.—Philadelphia & T. R. Co v. 
Stimpson, Pa., 14 Pet. 448, 10 L.Ed. 
636. 

Action on demurrer to evidence 

U.S.—Van Stone v. Stillwell & Bierce 
Mfg. Co., Mo., 12 S.Ct. 181, 142 U.S. 
128, 35 L.Ed. 961. 

Submleeion of interrogatorieB or 
guestionB for special findings 
U.S.—^W. B. Grimes Dry Goods Co. v. 
Malcolm, Ind.Terr., 17 S.Ct. 168, 164 

U. S. 483, 41 L.Ed. 624. 

Direction of trial of issue in equity 

by a Jury 

U.S.—Idaho & Oregon Land Impr. Co. 

V. Bradbury, Idaho, 10 S.Ct. 177, 
132 U.S. 609, 33 L Ed. 433. 

XUstruotions 

Where matters of set-off are plead¬ 
ed by defendant in a suit by the 
United States, the refusal of the tri¬ 
al court to direct the Jury to certify 
the amount which they may find to 
be due defendant from plaintiff will 
not be reviewed in the United States 
Supreme Court. 

U.S.—Schaumburg v. U, S., Pa., 103 
U.S. 667, 26 L.Ed. 699. 



36 C.J.S. 

to the reception of evidence,®^ the qualifica¬ 
tion®^ or cross-examination®® of witnesses, the al¬ 
lowance of leading questions,®'^ the appraisal of tes¬ 
timony,®7-5 continuance or postponement,®® the 
grant or denial of a new trial,®® the molding of the 
decision or decree,®®*® proceedings following judg¬ 
ment,'^® the allowance and perfecting of appeals 
or other proceedings for review,the awarding or 
taxation of costs,^® the fees of a receiver,'^2.5 or of 
the attorney for a receiver,^®*!® and the construction 
and application of court rules.*^® 

Legal discretion vested in a lower court does not 
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extend to a refusal by it to apply well settled princi¬ 
ples of law to a conceded state of factsJ^ 

L Questions of Law or Fact; Verdict; Find¬ 
ings 

The Supreme Court will generally determine only 
questions of law; so, the verdict or findings of the triers 
of fact will ordinarily not be disturbed if they have proper 
evidentiary support. Concurring findings of fact by the 
courts below will be accepted by the Supreme Court un¬ 
less clearly erroneous. 

As a general rule, the Supreme Court will confine 
itself to the determination of questions of law,*^® 


64. Baling'S tiM to experiments 

U.S.—Ball V. U. S., Tex., 16 S.Ct. 

1132, 163 U.S. 662. 41 L.Ed. 300. 

4 C.J. p 815 note 64 [b]. 

Order of proof grenerally 
U.S.—Raub V. Carpenter, App.D.C., 23 
S.Ct. 72, 187 U.S. 169, 47 L.Ed. 119— 
Throckmorton v. Holt, App.D.C., 21 
S.Ct. 474, 180 U.S. 662, 45 L.Ed. 663. 
Relevance of testimony 
U.S.—N". L. R. B. V. Donnelly Gar¬ 
ment Co., 67 S.Ct. 766, 330 U.S. 219, 
91 L.Ed. 864. 

Admission of evidence in rebnttal 

U.S.—St. Paul Plow-Works v. Star¬ 
ling. Minn., 11 S.Ct. 803, 140 U.S. 
184, 35 L.Ed. 404—Johnston v. 

Jones, Ill., 1 Black 209, 17 L.Ed. 
117. 

Reopening* case for farther evidence 
after argameat has been com¬ 
menced 

U.S.—Union Pac. R. Co. v. Chica^cro, 
M. & St. P. R. Co., Neb., 16 S.Ct. 
1173, 163 U.S. 564, 41 L.Ed. 265. 

65. U.S —Chatcaugay Ore & Iron Co. 
V. Blake. N.Y., 12 S.Ct. 731, 144 U.S. 
476, 36 L.Ed. 510—Congress & Em¬ 
pire Spring Co. v. Edgar, N.Y., 99 
U.S. 646, 26 LEd. 487. 

66. U.S.—Rea v. State of Missouri, 
Mo.. 17 Wall. 632, 21 L.Ed. 707. 

4 C.J. p 823 note 63 [b]. 

67. U.S.—Southwe.stern Brewery & 
Ice Co. V. Schmidt. N.M., 33 S.Ct. 
68, 226 U.S. 162, 67 L.Ed. 170. 

67.5 TT.S.—^U. S. V. Oregon State 
Medical Soc., Or.. 72 S.Ct. 690, 343 
U.S. 326. 96 L.Ed. 978. 

68. U.S.—Cox V. Hart, Tex., 12 S.Ct. 
962, 146 U.S. 376, 36 L.Ed. 741— 
Spencer v. Lapsley, La., 20 How. 
204, 16 L.Ed. 902. 

69. U.S.—U. S. V. Socony-Vacuum 
Oil Co., Wls., 60 S.Ct. 811, 310 U.S. 
150, 84 L.Ed. 1129, rehearing de¬ 
nied 60 S.Ct. 1091, 310 U.S. 668, 84 
L.Ed. 1421, and U. S. v. Socony- 
Vacuum Oil Co., 60 S.Ct. 1091, 310 
U.S. 668, 84 L.Ed. 1421—Fairmount 
Glass Works v. Cub Fork Coal Co., 
Ind., 63 S.Ct. 252, 287 U.S. 474, 77 
L.Ed. 439. 

3 C.J. p 605 note 55—4 C.J. p 830 note 
45 [e]—17 C.J. p 248 note 3. 


Inadequate damages 

Where jury awarded only nominal 
damages, although evidence showed 
substantial damages, refusal to grant 
new trial could not be held errone¬ 
ous as matter of law, where tri.al 
court, as far as record shows, did 
not explain ruling or Interpret ver¬ 
dict. 

U.S.—^Fairmount Glass Works v. Cub 
Fork Coal Co., supra. 

Circamstances jostifsring re'view 
Denial of new trial may be re¬ 
viewed if trial court erroneously ex¬ 
cluded from consideration matters 
appropriate to decision on motion 
therefor, or if trial court acted on 
mistaken view that there was no ju¬ 
risdiction to grant motion, or that 
there was no authority to grant it on 
grounds advanced. 

U.S.—Fairmount Glass Works v. Cub 
Pork Coal Co., supra. 

69.5 U.S.—General Stores Corp. v. 
Shlensky, N.Y., 76 S.Ct. 616, 350 
U.S. 462, 100 L.Ed. 550—U. S. v. 
Crescent Amusement Co., Tenn., 65 
S.Ct. 254, 323 U.S. 173, 89 L.Ed. 
160, rehearing denied 66 S.Ct. 437, 
two cases, 323 U.S. 818, 89 L.Ed. 
660. 

70. Action ou applicatlou to amend 
or correct Judgment 

U.S.—Ex parte Morgan, Ind., 5 S.Ct. 
826, 114 U.S. 174, 29 L.Ed. 136— 
Slicer v. Bank of Pittsburg, Pa., 1C 
How. 571, 14 L.Ed. 1063. 

Ruling on motion to eet aside decree 
U.S.—Terry v. Commercial Bank. 

Ala., 92 U.S. 464. 23 L.Ed. 620. 
Ruling on motion to vacate default 
judgment 

U.S.—Rio Grande Irrigation & Col¬ 
onization Co. V. Gildersleeve, N.M., 
19 S.Ct. 761, 174 U.S. 603, 43 L.Ed. 
1103. 

71. U.S.—The Dos Hermanos, La., 

10 Wheat. 306, 6 L.Ed. 328. j 

Terms, oonditloasy and suffloiency of 
appeal bond 

U.S.—New Orleans Ins. Co. v. E. D. 
Albro Co., La., 5 S.Ct. 289, 112 U.S. 
606, 28 L.Ed. 803—Jerome v. Mc¬ 
Carter, Mich., 21 Wall, 17, 22 L. 
Ed. 615. 


72. U.S.—^Newton v. Consolidated 
Gas Co. of New York. N.Y., 44 S. 
Ct. 481, 265 U.S. 78. 68 L.Ed. 909. 

72.5 U.S.—Crites, Inc., v. Prudential 
Ins. Co. of America, Ohio, 64 S.Ct. 
1075, 322 U.S. 408, 88 L.Ed. 1356. 

72.10 U.S.—Crites, Inc. v. Pruden¬ 
tial Ins. Co. of America, supra. 

73. U.S.—Manhattan Life Ins. Co. v. 
Francisco, Cal., 17 Wall. 672, 21 L. 
Ed. 698. 

74. U.S.—^Union Tool Co. v. Wilson, 
Cal., 42 S.Ct. 427. 269 U.S. 107, 66 
L.Ed. 848. 

75. U.S.—Sheldon v. Metro-Goldwyn 
Pictures Corporation, N.T., 60 S.Ct. 
681, 309 U.S. 890, 84 L.Ed. 826— 
Panama R. Co. v. Bosse. Canal 
Zone, 39 S.Ct. 211, 249 U.S. 41. 63 L. 
Ed. 466—Willoughby v. City of 

! Chicago, Ill., 35 S.Ct. 23, 236 U.S. 

45, 59 L.Ed. 123—Wabash R. Co. v. 
j McDaniels. Ind., 2 S.Ct. 932, 107 
U.S. 454, 27 L.Ed. 606—New York 
Cent. & H. R. R. Co. v. Fraloflf, N. 
Y., 100 U.S. 24, 26 L.Ed. 631. 
Credibility of witnesses is a ques¬ 
tion solely for the determination of 
the jury. 

U.S.—Southwestern Brewery & Ice 
Co. V. Schmidt, N.M., 33 S.Ct. 68, 226 
U.S. 162, 57 L.Ed. 170. 

Questions of law held presented 

(1) Where the evidence is in writ¬ 
ing or consists of, or requires the in¬ 
terpretation or construction of, docu¬ 
ment or instruments. 

U.S.—U. S. v. King, La., 7 How. 833, 
12 L.Ed. 934. 

(2) By conclusions from subordl- 
nato facts specially found and stat¬ 
ed. 

U.S.—U. S. V. Pugh, 99 U.S. 265, 25 
L.Ed. 322. 

(3) In so far as trial court's find¬ 
ings were based on misinterpretation 
and misapplication of Supreme Court 
decisions, errors of law occurred 
which are correctible by Supreme 
Court on appeal. 

U.S.—^U. S. V. U. S. Gypsum Co.. App. 
D.C., 68 S.Ct. 626, 333 U.S. 364, 92 
L.Ed. 746, rehearing denied 68 S.Ct. 
788, 333 U.S. 869, 92 L.Ed. 1147. 
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although it has been said that the court, in dealing 
with mixed questions of law and fact, may review 
the facts in order to apply the law correctly.^® 
What is designated by the trial court as a conclu¬ 
sion of law will be treated on review as a finding 
of fact if essentially of that character.'?^ So, the 
decision of the trial court will be upheld where there 
is evidence to sustain its findings,^® unless the trial 
court has palpably abused its discretion;*^® and 
the lower court’s determination of preliminary ques¬ 
tions of fact on which depends the admissibility of 
evidence®® or the competency of a witness to testi¬ 
fy as an expert®^ is generally held final. Findings 
the meaning of which is not clear and which do not 


reflect an appraisal of the complex of factors bear¬ 
ing on the question of reasonableness involved must 
be set asidc.®^*® It is not the function of the 
Supreme Court to search the record and analyze 
the evidence in order to supply findings which 
the trial court failed to make.®^*!® 

The resolution of all factual conflicts arising in 
a legal proceeding in favor of one litigant, and the 
total rejection of an opposed view, cannot of them¬ 
selves impugn the integrity or competence of a 
trier of fact,®i*i® or its impartiality,or the 
propriety of its conclusions.®^*®® 

Ordinarily, the verdict or findings of a jury will 
be taken as conclusive and will not be disturbed,®® 


Qnestioat or fladingr of faot hold 
proaoatod 

(1) As to what is a reasonable 
royalty for the use of a patented in¬ 
vention. 

U.S.—U. S. V. Berdan Firearms Mfg. 
Co., CLCl.. 16 S.Ct. 420, 166 U.S. 
662, 89 L..Ed. 630. 

(2) Finding that the notice of the 
location of a claim to mineral lands 
contained a sufficient description by 
reference to natural and permanent 
monuments to identify It, and that 
the claim was so marked on the 
ground that its boundaries could be 
readily traced. 

U.S.—Ellers v. Boatman, Utah, 4 S.Ct 
432. Ill U.S. 366, 28 L.Ed. 464. 

(8) Other matters. 

U.S.—St. Paul Plow-Works v. Star¬ 
ling. Minn., 11 S.Ct 803, 140 U.S. 
184, 86 L..Ed. 404. 

Silence of witness 
Weight to be given the silence of a 
witness and the contention that an 
answer will incriminate is for the 
tribunal conducting the trial. 

U.S.—U. S. ex rel. Vajtauer v. Com¬ 
missioner of Immigrration at Fort 
of New York, N.Y., 47 S.Ct 802, 
273 U.S. 103, 71 Li.Bd. 660. 
**Datex]nination8 of an administra. 
tive board which are merely findings 
of fact are not revlewable^” 

U.S.—Ex parte Williams. Neb., 48 S. 
Ct 623, 625. 277 U.S. 267, 72 L.Ed. 
877. 

Kesolvlng Inconsistent findings of 
fact 

On appeal from order of federal 
three-judge court enjoining enforce¬ 
ment of state public service commis¬ 
sion's order for discontinuance of 
trains. Supreme Court would not at¬ 
tempt to resolve inconsistent find¬ 
ings of fact by state commission and 
three-judge court oonoeming exist¬ 
ence of public necessity for train 
service. 

U.S.—Alabama Public Service Com¬ 
mission V. Southern Ry. Co., Ala., 
71 S.Ct. 762, 841 U.S. 841, 96 L..Ed. 
1002 . 


Question held for district court 

Where five major motion picture] 
distributors-exhibltors had conspired 
to monopolize exhibition of motion 
pictures, whether a prohibition 
against licensing of films among the 
five major distributors-exhibltors 
would serve as a short-range remedy 
in certain situations to dissipate the 
effect of the conspiracy was question 
for district court. 

U.S.—U. S. V. Paramount Pictures, 
N.Y., 68 S.Ct 916, 334 U.S. 131, 92 
L.Ed. 1260. 

76. U.S.—First Nat. Bank v. City of 
Hartford, Wls., 47 S.Ct. 462, 273 U. 
S. 648, 71 Ii.Ed. 767, 69 A.L.R. 1. 

Reasonable oare 

Supreme Court must consider rail¬ 
way company's failure to sound lo¬ 
comotive’s bell or whistle before 
reaching city crossing and knowl¬ 
edge of special danger to traveler 
through obstructions on roadbed, 
narrowing his field of vision, In de¬ 
termining whether he exercised rea¬ 
sonable care. 

U.S.—Pokora v. Wabash Ry. Co., Ill., 
64 S.Ct. 680, 292 U.S. 98, 78 L.Ed. 
1149, 91 A.L.R. 1049. 

77. U.S.—^Bilers v. Boatman, Utah, 
4 S.Ct 432, 111 U.S. 866, 28 L.Ed. 
454. 

78. U.S.—Gila Valley, O. & N. R. Co. 
V, Hall, Arlz., 84 S.Ct 229, 232 U. 
S. 94, 68 L.Ed. 521. 

79. U.S.—Stillwell & Bierce Mfg. 
Co. V. Phelps, Wis., 9 S.Ct 601, 180 
U.S. 620, 32 L.Ed. 1036. 

80. U.S.—Gila Valley, G. & N. R. 
Co., V. Hall, Ariz., 84 S.Ct. 229, 232 

U. S. 94, 68 L.Ed. 621. 

81. U.S.—Stillwell & Bierce Mfg. Co. 

V. Phelps. Wis., 9 S.Ct. 601, 130 U. 
S. 520, 82 L.Ed. 1035. 

81.5 U.S.—^Schine Chain Theatres v. 
U. S., N.Y., 68 S.Ct 947, 884 U.S. 
110, 92 L.Ed. 1246, petition denied 
68 S.Ct 1848, 384 U.S. 831, 92 L.Ed. 
1768. 

81.10 U.S.—^Kelley v. Everglades 
Drainage Dist., Fla., 63 S.Ct 1141, 
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819 U.S. 416, 87 L.Ed. 1485, rehear¬ 
ing denied 63 S.Ct 1444, 320 U.S. 
214, 87 L.Bd. 1851. motion denied 
64 S.Ct 783, 321 U.S. 764, 88 L.Ed. 
1054. 

81.15 U.S.—^N. L. R. B. v. Pittsburgh 
S. S. Co., 69 S.Ct 1283, 337 U.S. 656, 
93 L.Ed. 1602. 

81.20 U.S.—U. S. V. Yellow Cab Co., 
Ill., 70 S.Ct 177, 838 U.S. 338, 94 
L.Ed. 150. 

81.25 U.S.—-U. S. V. Yellow Cab Co., 
supra. 

82. U.S.—^Lincoln v. Power, Neb., 14 
S.Ct 387, 151 U.S. 43G, 88 L.Ed. 224 
—JEtna Life Ins. Co. v. Ward, N.J., 
11 S.Ct 720, 140 U.S. 76, 36 L.Ed. 
371. 

“The focal point of Judicial review 
is the reasonableness of the particu¬ 
lar inference or conclusion drawn by 
the jury.” 

U.S.—Tennant v. Peoria & P. U. Ry. 
Co., Ill., 64 S.Ct 409, 412, 321 U.S. 
29, 88 L.Ed. 520, rehearing denied 
64 S.Ct 610, 321 U.S. 802, 88 L. 
Ed. 1089. 

“At law Jury’s verdict settles is¬ 
sues of fact and defines rights, sub¬ 
ject only to questions of law.” 

U.S.—Reconstruction Finance Corpo¬ 
ration v. Bankers Trust Co., Mo., 
63 S.Ct 516, 619, 318 U.S. 163, 87 L. 
Ed. 680. 

Essenoe of the Jury’s discretion is 

that, if there is reasonable basis for 
Jury’s decision, it la final, regardless 
of whether reviewing court agrees 
with jury’s estimate. 

U.S.—Senko v. La Crosse Dredging 
Corp., Ill., 77 S.Ct 416, 362 U.S. 
370, 1 L.Ed.2d 404, rehearing de¬ 
nied 77 S.Ct, 716, 858 U.S. 981, 1 
L.Ed.2d 724. 

Amount of verdict 

(1) Excess!venesa of verdict is not 
a ground for review by the Supreme 
Court. 

U.S.—St Louis, I. M. A S. R. Co. v. 
Craft Ark., 35 S.Ct 704, 287 U.S. 
648, 69 L.Ed. 1160. 

4 C.J. p 869 note 96 [a]. 
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AS where the case was properly submitted to the 
jury and no errors were committed in the rulings or 
in the instructions of the trial court,®^ or where 
the evidence on which the verdict was founded was 
sufficient to warrant its submission to the jury®^ or 
to warrant the jury's finding and the verdict or 
findings of a jury will not be disturbed where the 
evidence is conflicting.®® 

On the other hand, the verdict or finding may be 
disturbed if, under the testimony, no recovery could 
be had on the facts shown in any view which could 
properly be taken of them,®^ or if all reasonable 
men, exercising an unprejudiced judgment, would 
draw an opposite conclusion from the facts,®® or if 
essential facts are left in the realm of conjecture 
and speculation;®® and a judgment will be reversed 
if, on an examination of the record, it is found that 


as a matter of law the evidence is not sufficient to 
sustain the essential findings of fact,®® or where it 
is found that the verdict was the result of appeals to 
passion and prejudice.®^ 

It is the general rule that the fact findings of 
the trial court in a case tried without a jury are, 
on appeal, to be given the same effect or weight as 
jury verdicts;®® that is, if they have proper eviden¬ 
tiary support and are free from legal error, the Su¬ 
preme Court will regard the trial court's fact find¬ 
ings as conclusive and binding, and as establishing 
with finality that the facts are in truth as found;®® 
but the question of whether or not the fact findings 
of the trial court are sufficiently sustained by the 
record evidence is one which will be passed on 
by the court.®^ 


(2) Refusal of trial court to direct 
remittitur because of assumed exces- ^ 
slve amount of verdict is not review- i 
able In Supreme Court on writ of er¬ 
ror. 

U.S.—Texas & P. R. Co. v. Hill, Tex., 
35 S.Ct. 675. 237 U.S. 208, 69 L..Ed. 
918. 

83. U.S.—New York Cent. & H. R. 
R. Co. v. Fralolf. N.Y., 100 U.S. 24, 
25 L.Ed. 631. 

84. U.S.—Eastman Kodak Co. of 
New York v. Southern Photo Ma¬ 
terials Co.. Ga., 47 S.Ct. 400, 273 
U.S. 369, 71 L.Ed. 684—Herencla v. 
Guzman, Puerto Rico, 31 S.Ct. 135, 
219 U.S. 44, 66 L.Ed. 81—U. S. Ex¬ 
press Co. V. Ware, Neb., 20 Wall. 
643, 22 L.Ed. 422. 

85. U.S.—Northern Ry. Co. v. Page, 
Mass., 47 S.Ct. 491, 274 U.S. 66, 71 
L.Ed. 929—Panama R. Co. v. Bosse, 
Canal Zone, 39 S.Ct. 211, 249 U.S. 
41, 63 L.Ed. 466. 

“The appellate court’s function Is 
exhausted when . . . evidentia¬ 

ry basis [for jury's verdict] becomes 
apparent, it being* immaterial that 
the court might draw a contrary in¬ 
ference or feel that another conclu¬ 
sion is more reasonable.’’ 

U.S.—Lavender v. Kum, Mo., 66 S. 
Ct. 740, 744, 827 U.S. 646, 90 L.Ed. 
916. 

Beasoaahlo basis la record 
U.S.—Ellis V. Union Pac. R. Co., Neb., 
67 S.Ct. 698, 329 U.S. 649, 91 LJSd. 
672. 

Speonlatioa; absence of probative 
facts 

Whenever facts are in dispute, or 
evidence is such that fair-minded 
men may draw different inferences, 
a measure of speculation and con¬ 
jecture is rsQuired on part of those 
whose duty it is to settle the dispute 
by choosing what seems to them to 
be the most reasonable inference, and 
only when there is a complete ab¬ 


sence of probative facts to support 
the conclusion reached does a revers¬ 
ible error appear. 

U.S.—Lavender v. Kurn, Mo., 66 S. 
Ct. 740, 327 U.S. 646, 90 L.Ed. 916. 

86. U.S.—Troxell v. Delaware, L. & 
W. R. Co., Pa., 33 S.Ct. 274, 227 U. 
S. 434, 67 L.Ed. 686. 

Where there is reasonable basis in 
record for jury’s verdict, appellate 
court may not weigh conflicting evi¬ 
dence. Judge the credibility of wit¬ 
nesses, and arrive at a conclusion 
opposite from the one reached by the 
jury, 

U.S.—Lavender v. Kurn, Mo., 66 S.Ct. 
740, 827 U.S. 646, 90 L.Ed. 916. 

87. U.S.—^Myers v. Pittsburgh Coal 
Co., Pa., 34 S.Ct, 669, 233 U.S. 184, 
68 L.Ed. 906. 

88. U.S.—Story Parchment Co. v. 
Paterson Parchment Paper Co., 
Mass., 61 S.Ct. 248, 282 U.S. 666, 76 

L. Ed. 644. 

89. U.S.—^New York Cent. R. Co. v. 
Ambrose, N.J.. 60 S.Ct. 198, 280 U. 
S, 486, 74 L.Ed. 662—Northern Ry. 
Co, v. Page, Mass., 47 S.Ct. 491, 274 

U. S. 66, 71 L.Ed. 929—Chicago, M. 
& St. P. Ry. V. Coogan, Minn., 46 
S.Ct. 664, 271 U.S. 472, 70 L.Ed. 
1041. 

90. U.S.—Toledo, St. L. & W. R. Co. 

V. Allen, Mo., 48 S.Ct. 216, 276 U.S. 
165, 72 L.Ed. 61$, mandate con¬ 
formed to Allen V. Toledo, St. L. & 

W. R. Co., Mo., 12 S.W.2d 1116. 

91. U.S.—Minneapolis, St. P. & S. S. 

M, Ry. Co. V. Moquin, Minn., 61 S. 
Ct. 601. 283 U.S. 620, 76 L.Ed. 1243. 

98. U.S.—^McCaughn v. Real Estate 
Land Title & Trust Co., Pa., 56 S. 
Ct. 604, 297 U.S. 606, 80 L.Ed. 879. 
4 C.J. p 876 note 78. 

93. U.S.—Graver Tank & Mfg. Co. v. 
Linde Air Products Co., Ind., 70 S. 
Ct. 864, 839 U.S. 605, 94 L.Ed. 1097, 
motion denied 70 S.Ct. 1017, re- 
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hearing denied 71 S.Ct. 12, 840 U. 
S. 845, 95 L.Ed. 620—N. L. R. B. v. 
Pittsburgh S. S. Co., 69 S.Ct. 1283, 
887 U.S. 656, 93 L.Ed. 1602—U. S. 
v. Knott, Fla., 66 S.Ct. 902, 298 U. 
S. 644, 80 L.Ed. 1321, 104 A.L.R. 
741, mandate conformed to 168 So. 
416, 127 Fla. 241—Groesbeck v. Du¬ 
luth, S. S. & A. Ry. Co., Mich., 40 
S.Ct. 38, 250 U.S. 607, 63 L.Ed. 1167. 
4 C.J. p 876 note 78. 

Za equity, findings will ordinarily not 
be disturbed 

(1) If they appear to have suffl- 
ciont evidentiary support. 

U.S.—Hewitt V. Campbell, Dlst.Col, 
8 S.Ct. 68, 109 U.S. 103, 27 L.Ed. 
873—Tyler v. Campbell. N.Y., 1 S. 
Ct. 293, 106 U.S. 322, 27 L.Ed. 162 
—^Newell V. Norton, La., 3 Wall. 
257, 18 L.Ed. 271. 

(2) If they are not manifestly or 
clearly erroneous or wrong. 

U.S.—^Evans v. State Nat. Bank, I.ia., 
11 S.Ct. 886, 141 U.S. 107, 35 L.Ed. 
664. 

(3) If the evidence is oral and con¬ 
flicting. 

U.S.—McKinley Creek Mining Co. v. 
Alaska United Mining Co., Alaska, 
22 S.Ct. 84, 183 U.S. 563, 46 L.Ed. 
331. 

(4) If the evidence leaves the 
mind in doubt so that reasonable 
minds might disagree as to the facts 
and the Supreme Court cannot with 
confidence or certainty come to a 
conclusion in favor of either party. 
U.S.—Alviso v. U. S.. Cal., 8 Wall. 

337, 9 L.Ed. 805. 

94. U.S.—Jones Nat. Bank v. Tates, 
Neb., 36 S.Ct. 429, 240 U.S. 641, 60 
L.Bd. 788. 

Betuzn of property produosA under 
subponta 

A petition for return of property 
produced in response to subpoena 
duces tecum is a special proceeding 
in which no jury can intervene, and 
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Such findings of fact are to be regarded as ade¬ 
quately supported, and left undisturbed, if the rec¬ 
ord discloses that they arc sustained by any com¬ 
petent evidence,or by substantial evidence,®® or 
if the evidence is conflictingand the mere fact 
that a finding may appear to be against the weight 
or preponderance of the evidence will not cause it 
to be disturbed unless it is clearly, manifestly, or 
palpably against the great weight of the evidence.®® 
A trial court’s refusal to make requested findings 
containing mixed questions of law and fact will not 
be reviewed;®® but, where the facts as to which 
the request is made are established by admitted 


86 C.J.S. 

or undisputed proof, refusals to find present review- 
able questions.^ 

Concurring findings of fact by the courts below 
will be accepted by the Supreme Court unless clearly 
erroneous,2 if there was sufficient evidence to sup¬ 
port them,® or if no adequate reason is shown for 
challenging their correctness and where the courts 
below agree as to the material facts, the Supreme 
Court will consider them only as far as needful to 
pass on questions of law.® 

The findings of a referee, master, commissioner, 
or auditor will not be disturbed when supported by 
sufficient evidence,® and will generally be upheld 


on review the Supreme Court may 
re-oxamlne the whole record and the 
finding's of the court on both the law 
and the evidence theredn. 

U.S.—Essgee Co. of China v. U. S., N. 
Y., 43 S.Ct. 614, 262 U.S. 161, 67 L. 
Ed. 917. 

95. U.S.—^Dooley v. Pease, Ill., 21 
S.Ct. 329, 180 U.S. 126. 46 L.Ed. 457. 

4 C.J. p 879 note 89. 

96. U.S.—Great Atlantic & Paclflc 
Tea Co. v. Grosjean, Ua., 67 S.Ct. 
772. 301 U.S. 412, 81 L.Ed. 1193, 
112 A.L.R. 293. rehearing denied 
68 S.Ct. 3. 302 U.S. 772. 82 L.Ed. 
699—Borden’s Farm Products Co. 

V. Ten Eyck, N.Y., 66 S.Ct. 463, 297 
U.S. 251, 80 L.Ed. 669. 

97. U.S.—Gleason v. White, Fla., 26 
S.Ct. 782, 199 U.S. 64, 60 L.Ed, 87. 

4 C.J. p 883 note 33, p 884 note 37, p 
885 note 40. 

98. U.S.—Howard v. Perrin, Arlz., 
26 S.Ct. 195, 200 U.S. 71, 50 L.Ed. 
374. 

99. U.S.~St. Louis v. Rutz, Ill., 11 
S.Ct. 337, 138 U.S. 226, 34 L.Ed. 941. 

1. U.S.—The City of New York, N. 
y., 13 S.Ct. 211, 147 U.S. 72, 37 L. 
Ed. 84—The E. A. Packer, N.Y., 11 
S.Ct. 794, 140 U.S. 360, 36 L.Ed. 
463. 

2. U.S.—U. S. V. O'Donnell, Cal., 68 
S.Ct. 708, 303 U.S. 601, 82 L.Ed. 980 
— Pick Mfg. Co. V. General Motors 
Corporation. Wls., 67 S.Ct. 1, 299 

U. S. 3, 81 L.Bkl. 4, rehearing denied 
67 S.Ct. 192, 299 U.S. 622, 81 L.Ed. 
45g_Contlnental Illinois Nat. Bank 
& Trust Co. of Chicago v. Chicago, 

R. I. & P. Ry. Co.. Ill., 66 S.Ct. 695, 
294 U.S. 648, 79 L.Ed. 1110—U. S. ] 

V. Commercial Credit Co., Tex., 62 

S. Ct. 467, 286 U.S. 63, 76 L.Ed. 978 
—Texas & N. O. R. Co. v. Brother¬ 
hood of Ry. & S. S. Clerks, Tex., 60 
S.Ct. 427, 281 U.S. 548, 74 L.Ed. 
1034—Road Improvement List. No. 
1 of Franklin County, Ark, v. Mis¬ 
souri Pac. R. Co., Ark., 47 S.Ct. 663, 
274 U.S. 188, 71 L.Ed. 992—Charles¬ 
ton South Carolina, Min. & Mfg. 
Co. V. U. S., Fla., 47 S.Ct. 348, 273 


U. S. 220, 71 L.Ed. 618—U. S. v. 
Chemical Foundation, Del., 47 S.Ct. 

1. 272 U.S. 1, 71 L.Ed. 131—Del 
Pozo V. Wilson Cypress Co., Fla.. 
46 S.Ct. 67. 269 U.S. 82, 70 I.-Ed. 
172, rehearing denied 47 S.Ct. 236, 
71 L.Ed. 13.39—Norton v. Larney. 
Okl., 46 S.Ct. 146, 266 U.S. 611, 69 
L.Ed. 413—^U. S. V. State Inv. Co., 
N.M., 44 S.Ct. 289, 264 U.S. 206, 68 
L.Ed. 639—Yuma County Water 
Users’ Ass’n v. Schlecht, Arlz., 43 
S.Ct. 498, 262 U.S. 138, 67 L.Ed. 
909—Thomas v. Kansas City 
Southern Ry. Co., Ark., 43 S.Ct. 
440, 261 U.S. 481, 67 L.Ed. 768— 
Browne v. Thom, Ark,, 43 S.Ct. 36, ; 
260 U.S. 137, 67 L.Ed. 171—Bodkin 

V. Edwards, Cal., 41 S.Ct. 268, 255 
U.S. 221. 65 L.Ed. 596—Piedmont & 
George’s Creek Coal Co. v. Sea¬ 
board Fisheries Co., R.L, 41 S.Ct. 

1, 264 U.S. 1, 65 L.Ed. 97—^Butte & 
Superior Copper Co. v. Clark-Mon- 
tana Realty Co., Mont., 39 S.Ct. 231, 
249 U.S. 12, 63 L.Ed. 447—Chicago 
& B. I. R. Co. V. Collins Produce 
Co., Ill., 39 S.Ct. 189, 249 U.S. 186, 

63 L.Ed. 562—Luckenbach v. W, J. 
McCahan Sugar Refining Co., N.T., 
39 S.Ct. 63, 248 U.S. 139, 63 L.Ed. 
170, 1 A.L.R. 1622—Baker v. Scho¬ 
field, Wash., 37 S.Ct. 333, 243 U.S. 
114, 61 L.Ed. 626—^Montellbano v. 
La Compania General De Tabacos 
De Flllpinas, Philippine, 36 S.Ct. 
617, 241 U.S. 465, 60 L.Ed. 1099— 
Baugham v. New York, P. & N. R. 
Co., Va.. 36 S.Ct. 692, 241 U.S. 237, 
60 L.Ed. 977—^Heese v. Philadel¬ 
phia & R. Ry. Co., Pa., 36 S.Ct. 134, 
239 U.S. 463, 60 L.Bd. 384—De Vil¬ 
lanueva V. Villanueva, Philippine, 
36 S.Ct. 109, 239 U.S. 293, 60 L.Ed. 
293—National Bank of Athens v. 
Shackelford, Ga., 36 S.Ct. 17, 239 
U.S. 81, 60 L.Ed. 158—Minneapolis 
& St. L. R. Co. v. State of Minne¬ 
sota, Minn., 24 S.Ct. 396, 193 U.S. 
63, 48 L.Bd. 614—Bear Lake & Riv¬ 
er Waterworks & Irrigation Co. v. 
Garland, Utah, 17 S.Ct. 7, 164 U.S. 
1, 41 L.Ed. 327. 

4 C.J. p 881 note 8, p 1092 notes 72- 
73. 


Xn equity suit 

U.S.—Geddes v. Anaconda Copper 
Mining Co., Mont, 41 S.Ct 209, 264 
U.S. 690, 66 L.Ed. 426. 

4 C.J. p 1092 note 72 [c]. 

Evidence taken before examiner or 
master 

U.S.—Causey v, U. S., La., 36 S.Ct. 
365, 240 U.S. 399, 60 L.Ed. 711— 
Gilson v. U. S., Wash., 34 S.Ct 
778, 234 U.S. 380, 68 L.Ed. 1361. 

4 C.J. p 1085 note 33. 

Conflicting flndlngs in two suits 
Buie cannot be strictly applied on 
review of two patent infringement 
suits where there were concurrent 
findings In one suit that the patent 
was infringed and concurrent find¬ 
ings in another suit that it was not. 
U.S.—Sanitary Refrigerator Co. v. 
Winters, Wls., 60 S.Ct. 9, 280 U.S. 
80, 74 L.Ed. 147. 

3. U.S.—^Alal)ama Power Co. v. 
Ickes, App.D.C., 58 S.Ct. 300, 302 

U. S. 464, 82 L.Ed. 374—^Mechanics 
Universal Joint Co. v. Culhane, III., 

67 S.Ct. 81, 299 U.S. 61, 81 L.Ed. 33 
—The Linseed King, N.Y., B2 S.Ct. 
460, 285 U.S. 502, 76 L.Ed. 903 - 
Chesbrough v. Woodworth, Mich., 
37 S.Ct. 579, 244 U.S. 72, 61 L.Ed. 
1000, error dismissed Woodworth 

V. Chesborough. 37 S.Ct. 683, 244 
U.S. 79, 61 L.Ed. 1006. 

4. U.S.—Southern Pac. Co. v. Bo- 
gert, N.Y., 39 S.Ct. 683, 260 U.S. 
483, 63 L.Ed 1099. 

6. U.S.—Risty v. Chicago, R. I. & P. 
Ry. Co., S.D., 46 S.Ct. 236, 270 U.S. 
378, 70 L.Bd. 641—Joseph Schlltz 
Brewing Co. v. Houston Ice & 
Brewing Co., Tex., 39 S.Ct. 401, 250 
U.S. 28, 63 L.Ed. 822. 

6. U.S.—Mason v. U. S., La., 48 S. 
Ct. 200, 260 U.S. 646, 67 L.Ed. 896— 
Citizens' Nat. Bank of Kansas City, 
Mo. V. Donnell, Mo., 26 S.Ct. 49, 
195 U.S. 369, 49 L.Ed. 238. 
Oonflsoatozy rate ordinanoe 

In suit to enjoin enforcement of 
ordinance fixing gas rates, court, 
having regard for the entire period 
under Investigation, was unable to- 
say that the master erred in holding 
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where the evidence is conflicting;*^ they are not to 
be disturbed merely because they appear to be 
against the weight of the evidence, but only if they 
arc clearly and manifestly against such weight.® 
These rules apply particularly where such findings 
were approved by the trial courtbut even in that 
circumstance the reviewing court is not conclu¬ 
sively bound by them, but may, under certain cir¬ 
cumstances, review the case and set aside the find¬ 
ings. 

The action of the trial court in refusing to direct 
a verdict will be upheld unless manifestly wrong.^^ 
A judgment entered on a verdict directed by the 
court after both parties had moved for such direc¬ 
tion must stand unless the court’s ruling is wrong 
as a matter of law;i2 and, where both parties re¬ 
quest a peremptory instruction, a finding of fact by 
the trial court must stand if the record discloses 
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substantial evidence to support it.^® 

In considering the question of the sufficiency of 
evidence to support an administrative order, the 
Supreme Court must, and does, rely largely on a first 
reviewing court’s conclusion.^3-5 

m. Harmless Error 

(a) In general 

(b) As to evidence 

(c) As to instructions 

(a) In General 

Harmless or nonprejudiclal error Is of no avail on 
appeal to the Supreme Court. 

A party cannot assign as error that which is not 
prejudicial to him, or which has no effect on the 
ultimate disposition of the case;i^ error as such, 


that ordinance was not shown to 
have been confiscatory. 

U.S.—Lincoln Gas & Electric Light 
Co. V. City of Lincoln, Neb., 39 S 
Ct. 464, 250 U.S. 266. 63 L.Ed. 968. 

7. U.S.—Callaghan v. Myers, 111., 9 
act. 177, 128 U.S. 617, 22 L.Ed. 547 
—Tllghman v. Proctor, Ohio, 8 S. 
Ct. 894, 126 U.S. 136, 81 L.Ed. 664. 

8 . U.S.—^Kimberly v. Arms, Ohio, 9 
S.Ct. 366, 129 U.S. 612, 32 L.Ed. 
764. 

9. U.S.—^Earle v. Myers, App.D.C., 
28 S.Ct. 86, 207 U.S. 244, 52 L.Ed. 
191. 

4 C.J. p 895 notes 60-62. 

Compensation of receiver 

Fact that the Supreme Court, If 
the auestlon of the compensation of 
a receiver had been an original one, 
would have awarded a much smaller 
amount than that allowed by the au¬ 
ditor, with the approval of the 
courts below, will not justify it in 
setting aside the findings. 

U.S.—Cake v. Mohun, App.D.C., 17 S. 
Ct. 100, 164 U.S. 311. 41 L.Ed. 447. 

10. U.S.—Furrer v. Ferris, Ohio, 12 
S.Ct. 821, 146 U.S. 132, 36 L.Ed. 
649. 

11. U.S.—Supreme Lodge K. P. v. 
Beck, Mont., 21 S.Ct. 632, 181 U.S. 
49, 46 L.Ed. 741. 

Svldenoe and inferences therefrom 

(1) In determining whether ver¬ 

dict should have been directed for] 
defendant, “we assume as estab¬ 
lished all the facts that the evidence 
supporting . . . [plaintiff’s] 

claims tends to prove, and that there 
should be drawn in his favor all the 
inferences fairly deducible from such 

U.S.—Lumbra v. U. S., Vt., 64 S.Ct. 
272, 273, 290 U.S. 651, 78 L.Ed. 492. 

(2) Evidence held Insufficient to 
support verdict for plaintiff, so that 


defendant’s motion for directed ver¬ 
dict was well taken. 

U.S.—Baltimore & Carolina Line v. 
Redman, N.Y., 56 S.Ct. 890, 295 U. 
S. 664, 79 L.Ed. 1636. 

12. U.S.—Sena v. American Tur¬ 
quoise Co.. N.M., 31 S.Ct. 488, 220 

U. S. 497, 66 L.Kd. 659. 

13. U.S.—Williams v. Vrecland, N. 
J., 39 S.Ct. 438, 250 U.S. 295, 63 L. 
Ed. 989, 3 A.L.R. 1038. 

13.5 U.S,—Radio Corp. of America 
v. U. S., Ill., 71 S.Ct. 806, 341 U.S. 
412, 95 L.Kd. 1062—^Universal Cam¬ 
era Corp. V. National Labor Rela¬ 
tion.? Board, 7J S.Ct. 456, 340 U.S. 
474, 95 L.Ed. 456. 

14. U.S.—^Kermarec v. Compagnle 
Generale Transatlantique, N.T., 79 
S.Ct. 406, 358 US. 625, 3 L.Ed.2d 
550—1. C. C. V. Mechling, Ill., 67 S. 
Ct. 894, 330 U.S. 567, 91 L.Ed. 1102 
—Hltchman Coal & Coke Co. v. 
Mitchell, W.Va., 38 S.Ct. 65. 245 U. 
S, 229, 62 L.Ed. 260, L.R.A.1918C 
497, Ann.Cas.l918B 461, mandate 
stayed 38 S.Ct. 190, 246 U.S. 239, 62 
L.Ed. 260, L.R.A.1918C 497—Row¬ 
land V. Boyle, Ark., 37 S.Ct. 677, 
244 U.S. 106, 61 L.Ed. 1022—U. S. 

V. U. S. Fidelity & Guaranty Co., 
Pa., 32 S.Ct. 101, 222 U.S. 283, 56 
L.Ed. 200—Tubman v. Baltimore & 
O. R. Co„ App.D.C.. 23 S.Ct. 777, 
190 U.S. 38, 47 L.Ed. 946—McLana- 
han V. Universal Ins. Co., Md., 1 
Pet. 170, 7 L.Ed. 98. 

4 C.J. p 908 note 63. 

Technical or formal errors will be 
deemed harmless on appeal. 

U.S,—Palmer v. Hoffman, N.Y., 63 S. 
Ct. 477, 318 U.S. 109, 87 L.Ed. 645. 
144 A.L.R. 719, rehearing denied 63 
S.Ct. 757, 318 U.S. 800, 87 L.Ed. 
1163—Shaw V. Merchants’ Nat. 
Bank, Pa., 101 U.S. 667, 26 L.Ed. 
892. 


Cure of error by Instntctions 

Error in denying a motion to strike 
Is harmless where It is cured by the 
instructions. 

U.S.—San Juan Light & Transit Co. 
V. Requona, Puerto Rico, 32 S.Ct. 
399, 224 U.S. 89, 56 L.Ed. 680. 

Beqniring election between sever¬ 
al causes of action i.s not prejudicial 
error where appellant Is not deprived 
of 4ho benefit of any material fact. 
U.S.—Buckeye Powder Co. v. E. I. 
Dupont de Nemours Powder Co., 
N.J.. 39 S.Ct. 38, 248 U.S. 55, 63 L. 
Ed. 123. 

Submission of issues to Jury 

(1) Where it appears that the ob¬ 

jecting party was not injured, er¬ 
ror in submitting is.sues of fact does 
not const it ut * ground for reversal. 
U.S.—Texas P. R. Co. v. Howell, 

Tex., 32 S.Ct. 601, 224 U.S. 677, 56 
L.Ed. 892. 

(2) Erroneous submission of ques¬ 
tions of law to the jury will not be 
ground for reversal where no preju¬ 
dice resulted to appellant. 

U.S.—^Waters-Pierce Oil Co. v. De- 
selms, Okl., 29 S.Ct. 270, 212 U.S. 
169, 53 L.Ed. 453. 

(3) So, there is no prejudicial er¬ 
ror where the jury correctly con¬ 
strue a written instrument. 

U.S.—^Tence v. Langdon, Minn., 99 
U.S. 578, 25 L.Ed. 420. 

(4) In an action for personal in¬ 
juries, defendant did not get less 
than it was entitled to when the tri¬ 
al court left to the jury the question 
whether the law of Panama, where 
the accident occurred, authorized re¬ 
covery for negligence of employees 
selected with due care and allowed 
recovery for pain and suffering. 

U.S.—Panama R. Co. v. Plgott, Canal 

Zone. 41 S.Ct 199, 264 U.S. 652, 66 
L.Ed. 400, 
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unaccompanied by prejudice, is not ground for re- 
versal.!® So, where the judgment is clearly correct 
on the merits, intervening errors will not operate 
to reverse it,^® and appellant cannot complain of er¬ 
rors which were favorable to him.^^ Whether the 
case comes from a state court or a federal court, the 
Supreme Court will, for the purpose of determin¬ 
ing whether the error found may have been prejudi¬ 
cial, examine the whole record.^* It has been held, 
as in the case of the improper admission of evidence 
t)ver objection,!® and erroneous instructions to a 
jury,®® that the harmlessness of an error must be 
made to appear affirmatively or beyond doubt.®! 

In the application of these rules, errors of lower 
courts which have been held harmless by the Su¬ 
preme Court, in particular circumstances, include 
errors consisting of, or with respect to, misjoinder 
of parties,®® the permitting of an intervention,®® 


the improper service of process,*^ rulings on de¬ 
murrers,®® the rejection of a juror challenged for 
cause,®® the allowance to a party of more than the 
legal number of peremptory challenges,®^ prema¬ 
ture trial,®® and the direction of a verdict.®® 

On the other hand, errors which have been held 
prejudicial include the misconduct of counsel in mak¬ 
ing inflammatory or unjustified remarks,®® and the 
dismissal of a bill on the merits when it should have 
been dismissed for want of jurisdiction.®! 

(b) As to Evidence 

Harmless error In the admission or exclusion of evl<> 
dence Is of no avail on appeal to the Supreme Court. 

Error in the admission of evidence is not ground 
for a reversal where it was not prejudicial to the 
party complaining,®® as where it was so utterly ir¬ 
relevant, immaterial, or unimportant that it was 
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<1) Error merely In the form, and 
not affecting the substance, of a ver¬ 
dict is not ground for reversal. 

U.S.—Parka v. Turner, La., 12 How. 
39. 13 L.Ed. 883. 

(2) Merely formal or trivial errors 
In the judgment are not ground for 
reversal. 

U.S.—Rice v. Edwards. Minn., 131 U. 
S. appendix cixxv, 25 L.Ed. 976— 
Kilboum v. Sunderland. Dist.Col.. 
9 S.Ct 694. 130 U.S. 605, 82 L.Ed. 
1006. 

Vsw trial 

Errors of procedure in connection 
with a motion for new trial which 
was properly denied are not preju¬ 
dicial or a ground for reversal. 

U.S.—Spreckels v. Brown, Hawaii, 29 
S.Ct. 266. 212 U.S. 208, 63 L.Ed. 
476. 

Refnsal to stay proceedings 

Although suit by defendants, at¬ 
tacking validity of mortgage which 
plaintiffs sought to foreclose, was 
pending, refusal of court to stay 
foreclosure proceedings until deter¬ 
mination of first suit was harmless 
B.B to defendants, mortgage being 
upheld in first suit. 

U.S.—^Ibanez v. Hongkong & Shang¬ 
hai Banking Corp., Philippine, 38 
S.Ct. 413, 246 U.S. 627, 62 L.Ed, 
907. 

IB. U.S.-—Gibbs V. Buck, Pla., 69 S. 
Ct. 726, 307 U.S. 66, 83 L.Ed. 1111 
—Carlisle Packing Co. v. Sandan- 
ger, Wash., 42 S.Ct. 475, 269 U.S. 
226, 66 L.Ed. 927—Camp v. Gress, 
Va.. 39 S.Ct. 478, 250 U.S. 308, 63 
L.Ed. 997—^Kanawha & M. Ry. Co. 
V. Kerse, W.Va., 36 S.Ct. 174, 239 
U.S. 676, 60 L.Bd. 448—Meeker v. 
Lehigh Valley R. Co., Pa., 36 S.Ct. 
837. 236 U.S. 434, 69 L.Ed. 669, 
Ann.Cas.l916B 691. 

IS. U.S. —McLanahan v* Universal 


Ins. Co., Md., 1 Pet 170, 7 L.Ed. 
98. I 

Error as to remedy or procedure 
U.S.—Stuart v. Gay, W.Va., 8 S.Ct. 
1279, 127 U.S. 618, 32 L.Ed. 191. 

17. U.S.—Sheldon v. Metro-Goldwyn 
Pictures Corporation, N.Y., 60 S.Ct. 
681, 309 U.S. 390, 84 L.Ed. 826— 
Cherokee Nation v. U. S., Ct.Cl., 46 
S.Ct 428. 270 U.S. 476, 70 L.Bd. 
694—Bethell v. Mathews, La., 13 
Wall. 1. 20 L.Ed. 666. 

18. U.S.—Yazoo & M. V. R. Co. v. 
Mullins, Miss., 39 S.Ct 368, 249 U. 
S. 631, 63 L.Ed. 764. 

19. U.S.—Mexia v. Oliver, Tex., 18 
S.Ct 764, 148 U.S. 664, 37 L.Bd. 602. 

20. U.S.—Fillippon v. Albion Vein 
Slate Co., Pa., 39 S.Ct 435, 250 U.S. 
76, 63 L.Ed. 853. 

21. U.S.—Vicksburg & M. R. Co. v. 
O'Brien, Miss., 7 S.Ct 118, 119 U. 
S. 99, 30 L.Ed. 299. 

22. U.S.—Kalanianoole v. Smithies, 
Hawaii, 33 S.Ct 169, 226 U.S. 462, 
67 L.Ed. 303. 

4 C.J. p 925 note 2. 

23. U.S.—^Texas Co. v. Hogarth 
Shipping Corporation, N.Y., 41 S.Ct. 
612, 266 U.S. 619, 66 L.Bd. 1123. 

24. U.S.—^Washington, A. & G. R. 
Co. V. Brown, Dist.Col., 17 Wall. 
446. 21 L.Ed. 676. 

25. U.S.—Standard Oil Co. v. U. S., 
Mo., 31 S.C!t. 602, 221 U.S. 1, 65 L. 
Ed. 619, 34 L.R.A.,N.S., 834, Ann. 
Cas.l912D 784—^Home Life Ins. Co. 
V. Fischer, Flo., 23 S.Ct 880. 188 
U.S. 726, 47 L.Ed. 667. 

26. U.S.—Northern Pac. R. Co. v. 
Herbert Dak.. 6 S.Ct 690, 116 U.S. 
642, 29 L.Ed. 765. 

27. U.S.—Connecticut Mut. L. Ins. 
Co. v. Hillmon, Kan., 23 S.Ct 294, 
188 U.S. 208, 47 L.Ed. 446. 

28. U.S.—Valdes v. Central Alta- 
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gracia, Puerto Rico, 82 S.Ct 664, 
225 U.S. 58, 56 L.Ed. 980. 

29. U.S.—^Buckeye Powder Co. v. E. 
I. Dupont de Nemours Powder Co., 
N.J., 39 S.Ct 38, 248 U.S. 65, 63 L. 
Ed. 123—Arthur v. Jacoby, N.Y., 
103 U.S. 677, 26 L.Ed. 454. 

30. U.S.—New York Cent. R. Co. v. 
Johnson, Mo., 49 S.Ct 300, 279 U. 
S. 310, 73 L.Ed. 706, amended on 
other grounds 49 S.Ct 417. 

Misstating defense 

Repeated statements of plaintiffs’ 
counsel in his argument to the jury, 
in an action against a railroad com¬ 
pany for injuries resulting from neg¬ 
ligent operation of its trains, that 
syphilis was the defense, after denial 
thereof by defendant, coupled with 
vituperative language and state¬ 
ments that defendant had charged 
plaintiff with indecency, was held so 
prejudicial as to require reversal of 
judgments for plaintiffs, in view of 
the trial judge’s failure to sustain 
an objection or otherwise make cer¬ 
tain that the jury would disregard 
such appeal to pas.sion and prejudice. 
U.S.—^New York Cent. R. Co. v. 
Johnson, supra. 

31. U.S.—Piedmont & N. Ry. Co. v. 
U. S., S.C., 50 S.Ct 192, 280 U.S. 
469, 74 L.Ed. 661. 

32. U.S.—^Meeker v. Lehigh Valley 
R. Co.. Pa., 35 S.Ct. 337, 236 U.S. 
434, 59 L.Ed. 659. 

Trial of suit in equity 
U.S.—>r. J. McCaskill Co. v. U. S., 
Fla., 30 S.Ct. 386. 216 U.S. 604, 54 
I L.Ed. 590. 

! Trial by court without jury 

(1) Generally. 

U.S.—U. S. V. King, La., 7 How. 883, 
12 L.Ed. 934. 

(2) Where there is sufficient legal 
evidence to support the Judgment or 
finding, 
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obviously harmless,®* or where it did not affect the 
result or could not have done so,®^ or where the fact 
sought to be shown by the improper evidence is fully 
and clearly established by other evidence which is 
competent.®® So, error in admitting evidence with¬ 
out the necessary preliminary proof to render it 
competent is not ground for reversal where the com¬ 
plaining party was not prejudiced thereby.®® 

Error in admitting evidence is harmless where 
the issue on which it is admitted is found in favor 
of the complaining party,®7 or is rendered immaterial 
by a verdict or finding on another issue or issues,®® 
or where the court instructs the jury to the effect 
that the question on which such evidence was ad¬ 
mitted is not in issue.®® 

It has been said to be the right and the duty of a 
court to correct an error arising from the erroneous 
admission of evidence when the error is discov¬ 
ered so, if evidence erroneously admitted is dis¬ 
tinctly stricken out or withdrawn by the court, the 
error is cured,except where it is manifest that the 


prejudicial effect of the evidence on the jury re¬ 
mained despite its exclusion and influenced their 
verdict.®® Likewise, error in the admission of ev¬ 
idence may be cured by an instruction to disregard, 
or not to consider, the evidence improperly ad¬ 
mitted,®® the view being taken that such an instruc¬ 
tion is equivalent to striking the improper evidence 
out of the case;®® and such error may also be cured 
by the withdrawal or striking of the evidence to¬ 
gether with an instruction to disregard it,®® un¬ 
less it appears that the evidence admitted is so im¬ 
pressive that in the opinion of the Supreme Court its 
prejudicial effect was not removed from the minds 
of the jury by such withdrawal and instruction.®® 

Error in the exclusion of evidence may be harm¬ 
less, not prejudicing the complaining party,®^ as 
where it could not have affected the result;®® and 
the exclusion of immaterial evidence is not ground 
for reversal.®® In its instructions to the jury, the 
trial court may cure whatever error it may have 
committed in ruling out evidence,®® as where it 


U.S.—Hinckley v. Pittsburgh Beaae- j 
mer Steel Co., III., 7 S.Ct. 876, 121 

U. S. 264, 30 L.Ed. 967. 

33. U.S.—Fidelity Mut. Life Ass’n 

V. Mettler, Tex., 22 S.Ct. 662, 186 
U.S. 308, 46 L.Ed. 922—Holmes v. 
Goldsmith. Or., 13 S.Ct. 288, 147 
U.S. 160, 37 L.Ed. 118. 

84. U.S.—^Union Consolidated Silver 
Min. Co. V. Taylor, Nev., 100 U.S. 

37. 26 L.Ed. 641. 

35. U.S.—Cooper & Co. v. Coates & 
Co., Ill., 21 Wall. 106, 22 L.Ed. 481 
—The Webb, N.Y., 14 Wall. 406, 20 
L.Ed. 774. 

Depositions improperly admitted 

U.S.—Wilson V. Hoss, Dlst.Col., 131 
U.S. appendix ccx, 24 L.Ed. 270. 
Drror is cured if the same facts 
are afterward substantially ost.nb- 
lished by proper evidence of the 
same or similar effect. 

U.S.—^Meeker v. Lehigh Valley R. 
Co., Pa., 35 S.Ct. .337, 236 U.S. 434, 
59 L.Ed. 659. 

36. U.S.—First Unitarian Soc. v. 
Faulkner, Ill., 91 U.S. 415, 23 L. 
Ed. 283. 

4 C.J. p 99C notes 68, 71. 

37. U.S.—Chandler v. Von Roeder, 
Tex., 24 How. 224, 16 L.Ed. 633. 

38. U.S.—Cunningham v. Springer, 
N.M.. 27 S.Ct. 301, 204 U.S. 647, 61 
L.Ed. 662, 9 Ann.Cas. 897. 

39. U.S.—Hartford Life & Annuity 
Ins. Co. V. Unsell, Mo., 12 S.Ct. 671, 
144 U.S. 439, 36 L.Ed. 496. 

40. U.S.—^Waldron v. Waldron, Ill., 
16 S.Ct. 383, 166 U.S. 361, 39 L.Ed. 
463. 

41 . U.S.—^Throckmorton v. Holt, 
App.D.0.. 21 S.Ct. 474. 180 U.S. 662, 


46 L.Ed. 663—^Pennsylvania Co. v. 
Roy, Ill., 102 U.S. 461, 26 L.Ed. 141. 
Withdrawal must be suffloieatly 
definite to Identify clearly the evi¬ 
dence to be withdrawn. 

U.S.—Throckmorton v. Holt, APP.D. 
C.. 21 S.Ct. 474, 180 U.S. 652, 46 L. 
Ed. 663. 

4 C.J. p 990 note 21. 

42. U.S.—Throckmorton v. Holt, su¬ 
pra. 

43. U.S,—Turner v. American Secu¬ 
rity & Trust Co., App.D.C., 29 S. 
Ct. 420, 213 U.S. 267, 63 L.Ed. 788 
—New York, L. B. & W. R. Co. v. 
Madison, Ohio, 8 S.Ct. 246, 123 U.S. 
524, 31 L.Ed. 268. 

Damages 

Admission of improper testimony 
on the question of damages is not 
cured by an instruction in general 
terms on the measure of damages. 
U.S.—Washington Gaslight Co. v. 
Lansden, App.D.C., 19 S.Ct. 296, 172 
U.S. 634, 43 L.Ed. 643. 

44. U.S.—Pennsylvania Co. v. Roy, 
Ill., 102 U.S. 461, 26 L.Ed. 141. 

45. U.S.—Hopt V. People, Utah, 7 S. 
Ct. 614, 120 U.S. 430, 30 L.Ed. 708 
—Pennsylvania Co. v. Roy, Ill., 102 
U.S. 461, 26 UBd. 141. 

Where there is other evideuoe to 
support yerdict, it will be presumed 
that the instruction was obeyed. 

U.S.—Turner v. American Security & 
Trust Co., App.D.C., 29 S.Ct. 420. 

I 218 U.S. 267, 63 L.Ed. 788—New 
! York, L. B. & W. R. Co. v. Madi¬ 
son, Ohio, 8 S.Ct. 246, 123 U.S. 524, 

I 31 L.Ed. 258. 

46. U.S.—Hopt V. People, Utah, 7 S. 
I Ct. 614, 120 U.S. 430, 30 L.Ed. 708. 
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47. U.S.—^Partmar Corp. v. Para¬ 

mount Pictures Theatres Corp., 
Cal., 74 S.Ct. 414, 347 U.S. 89, 98 L. 
Ed. 632, rehearing denied 74 S.Ct. 
627, 347 U.S. 981, 98 L.Ed. 1083— 
Cole v. Ralph, Nev., 40 S.Ct. 821, 
262 U.S. 286, 64 L.Ed. 567—Chica¬ 
go & N. W. Ry. Co. V. Gray, Wls., 
36 S.Ct. 620, 237 U.S. 399, 69 L.Ed. 
1018—^Hornbuckle v. Stafford, 

Mont., 4 S.Ct. 616, 111 U.S. 889, 28 
L.Ed. 468. 

Proof by other evidence 

Exclusion of documentary evidence 
is harmless error where the contents 
thereof, or the claim sought to be 
supported or defeated by such evi¬ 
dence, is clearly established by other 
evidence. 

U.S.—Drumm-Plato Commission Co. 
v. Edmisson, Okl., 28 S.Ct. 367, 208 
U.S. 634, 62 L.Ed. 606. 

48. U.S.—Tennessee Electric Power 
Co. V. Tennessee Valley Authority, 
Tenn., 59 S.Ct. 366, 306 U.S. 118, 
83 L.Ed. 643. 

4 C.J. p 1004 note 64. 

Trial without jury 
Where a case is tried by the court 
without a Jury, error in excluding 
competent evidence will be regarded 
as harmless if It appears that no 
other or different judgment could 
have been rendered if the evidence 
had been admitted. 

U.S.—^Wlll v. Tornabells, Puerto Ri¬ 
co, 30 S.Ct. 424, 217 U.S. 47, 54 L. 
Ed. 660—Reavis v. Fianza, Philip¬ 
pine, 80 S.Ct. 1, 215 U.S. 16, 64 L. 
Ed. 72. 

49. U.S.—^Turner v. Fendall, Dist. 
Col., 1 Cranch 117, 8 L.Ed. 68. 

50. U.S.—^Fidelity A Deposit Co. of 
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assumes the existence of proof of the fact sought 
to be established by the evidence in question and 
thus gives the party all the benefit which he could 
have derived from its admission.^t 

(c) As to Instructions 

Harmless error in the giving or refusal of instructions 
Is of no avail on appeal to the Supreme Court. 

The giving of an erroneous instruction will not 
constitute a ground for reversal where the complain¬ 
ing party has not been injured thereby, and, a 
fortiori, when the erroneous instruction is in fact 
favorable to the complaining party and where no 
prejudice results, it is not reversible error to give 
an instruction which is informal, inaccurate, incom¬ 
plete, or lacking in clearness or certainty,®^ or an 
instruction which is abstract or not authorized by, or 
applicable to, the pleadings and evidence.^s On the 
other hand, when the case has been submitted on 
erroneous instructions which operate to the preju- 
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dice of the complaining party, the judgment will be 
reversed.5® The mere repetition of instructions is 
not considered prejudicial error.^"^ 

Where it is apparent from the whole record that 
the verdict is correct on the merits, error in the 
giving of instructions is harmless.^s 

A party may not complain of the failure or re¬ 
fusal to give an instruction where no prejudice re¬ 
sulted,or where the instruction was unnecessary 
or related to an immaterial issue.®® Likewise, the 
judgment will not be reversed because of the er¬ 
roneous modification of an instruction, where no 
prejudice could have resulted.®^ 

n. Waiver of Error on Appeal 

Questions assigned as error by the appellant, but not 
urged on appeal, may be deemed abandoned or waived. 

Questions assigned as error by appellant may be 
deemed to have been abandoned or waived where 
they are not urged or discussed on appeal, ®2 as 


Maryland v. Courtney, Ky., 22 S. 
Ct. 833, 186 U.S. 342, 46 L.Ed. 1193. 

61. U.S.—-Relfe v. Wilson. Mo., 131 
U.S. appendix clxxxix, 26 L.Ed. 212. 

52. U.S.—Socony-Vacuum Oil Co. v. 
Smith. N.Y,. 69 S.Ct. 262, 305 U.S. 
424, 83 L.Ed. 265—Chicago, R. I. & 
P. Ry. Co. v. Ward, Okl., 40 S.Ct. 
276, 252 U.S. 18. 64 L.Ed. 430— 
Buckeye Powder Co. v. E. I. Du¬ 
pont de Nemours Powder Co., N.J., 
39 S.Ct. 38. 248 U.S. 55, 63 L.Ed 
123—City of San Juan v. St, John’s 
Gas Co., Puerto Rico, 26 S.Ct. 108. 
195 U.S. 610, 49 L.Ed. 299, 1 Ann. 
Cas. 796. 

Ill eqtnlty case, or where the ver¬ 
dict is only advisory, error in in¬ 
structing the jury is not reversible. 
XT.S.—McKinley Crf-ek Min. Co. v. 
Alaska United Min. Co.. Alaska, 22 
S.Ct. 84, 183 U.S. 563, 46 L.Ed. 331. 
BannlesBiiess shown by special find¬ 
ings 

Where special findings by the jury 
show that the complaining p.arty was 
not injured by an instruction, error 
therein will be deemed harmle.gs. 
U.S.—Holloway v. Dunham, Okl., 18 
S.Ct. 784, 170 U.S. 615, 42 L.Ed. 
1165. 

Damages 

Error in an instruction as to the 
measure of damages is harmless 
where the amount awarded was 
smaller than the evidence showed, or 
tended to show, plaintiff was enti¬ 
tled to. 

U.S.—New York, P. & N. R. Co. v. 
Peninsula Produce Exch. of Mary¬ 
land, Md., 36 S.Ct. 230, 240 U.S. 34, 
60 L.Ed. 511. 

Szprassion of opinion by court on 
facts has been held not prejudicial 


where such expression in no way in¬ 
vades the province of the jury. 

U.S.—Lawlor v, Loewe, Conn., 35 S. 
Ct. 170, 235 U.S. 522. 69 LEd. 341. 

53. U.S.—^Eastman Kodak Co. of 
Now York v. Southern Photo Ma¬ 
terials Co., Ga., 47 S.Ct. 400, 273 
U.S. 369, 71 L.Ed. 684—Carlisle 
Packing Co. v. Sandanger, IVasli., 
42 S.Ct. 475, 259 U.S. 255, 66 L.Ed. 
927—St. Joseph & G. I. Ky. Co. v. 
Moore, Mo., 37 S.Ct. 278, 243 U.S 
311, 61 L.Ed. 741—Chicago, R. I. 

P. Ry. Co. V, Wright, Neb., 36 S.Ct. 
185, 239 U.S. 548, CO L.Ed. 431. 

54. U.S.—Standard Oil Co. v. Browm, 
App.D.C., 30 S.Ct. 669. 218 U.S. 78, 
.54 L.Ed. 939—SprockJes v. Brown. 
Hawaii, 29 S.Ct. 256, 212 U.S. 208. 
53 L.Ed. 476. 

55. U.S.—Snyder v. Rosenbaum, 

Okl.. 30 S.Ct. 73, 215 U.S. 261, 54 
L.Ed. 186. 

56. U.S.—Frey & Son v. Cudahy 
Packing Co., Mo., 41 S.Ct. 451, 256 

U. S. 208, 66 L.Ed. 892—Kansas City 
Southern R. Co. v. Leslie, Ark., 35 
S.Ct. 844, 238 U.S. 599, 59 L.Ed. 
1478—Norfolk & W. R. Co. v. Hol¬ 
brook, Va., 35 S.Ct. 143, 235 U.S. 
625, 69 L.Ed. 392. 

Errors in particular classes of oases 

Actions by servant for injuries. 
U.S.—New Orleans & N. E. R. Co. v. 
Scarlet. Miss., 39 S.Ct. 369, 249 U. 
S. 628, 63 L.Ed. 752—Yazoo & M. 

V. R. Co. V. Mullins, Miss., 39 S. 
Ct. 868, 249 U.S. 531, 63 L.Ed. 764. 

67. U.S.—Grand Trunk R. Co. v. 
Ives, Mich., 12 S.Ct. 679, 144 U.S. 
408, 36 L.Ed. 485. 

68. U.S.—Henderson Bridge Co. v. 
McGrath, Ind., 10 S.Ct. 730, 134 U. 
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S. 260, 33 L.Ed. 934—ChicaBo. M. 
& St. P. R. Co. V. Ross. Minn., 5 
S.Ct. 184, 112 U.S. 377, 28 LEd. 
787. 

59. U.S—Thomsen v. Cayscr, NY. 
37 S.Ct. 353, 243 U.S 66. 61 L.Ed 
597, Ann.Cas.l917D 322—Harlranft 
V. Langfeld. Pa., 8 S.Ct. 732, 125 
U.S. 128, 31 L.Ed. 672. 

Befnsal to charge held not reversi- 
ble error 

U.S. -Palermo v. Luckenbneh S S. 
Co., N.Y., 78 S.Ct. 1, 355 U.S. 20. 2 
I.«.Ed 2d 3, rehearing denied 78 S. 
Ct. 147, 3.55 U.S. 886, 2 L.Ed 2d 116. 
amended on other grounds 78 S Ct. 
337, 366 U.S. 910, 2 L.Ed 2d 271. 

Hypothesis negatived by findings 

Error in refu.sing a reque.sted in- 
stnietion does not require reversal 
where specific findings of the jury 
distinctly negative the hypothe.*^!.^ 
on which alone the iinstruction was 
based. 

U.S.—^Kanawha & M. Ry. Co. v. 
Kerse, W.Va., 36 S.Ct. 174, 239 U. 
S. 576, 60 L.Ed. 448. 

60. U.S.—Myers v. PULsburgh Coal 
Co., Pa., 34 S.Ct. 669, 233 U.S. 184. 
68 L.Ed. 906. 

61. U.S.—George Fuller Co. v. Me- 
Closkey, App.D.C., 33 S.Ct. 471, 228 
U.S. 194, 57 L.Ed. 79,5. 

62. U.S.—Hegeman Farms Corpora¬ 
tion V. Baldwin, N.Y., 55 S.(^t. 7, 
293 U.S. 163. 79 L.Ed. 259—Ka.sl- 
man Kodak Co. of New York v. 
Southern Photo Materials Co., Ga , 
47 S.Ct. 400, 273 U.S 359. 71 L.Ed. 
684—Southeastern Express Co. v. 
Robertson, Miss., 44 S.Ct. 424, 264 
U.S. 541, 68 L.Ed. 840. 
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where they are not properly presented by brief®^ 
or arguinent®4 ©f counsel. 

0. Decisions of Intermediate Courts 

On appeal from an intermediate court, the Supreme 
Court will not review errors which could have been, but 
were not, properly raised and passed on in the interme¬ 
diate court; and matters within the discretion of an 
intermediate court wili not be reviewed except in the 
event of manifest and gross abuse. 

The scope of litigation in the court of appeals 
cannot lessen the duty of the Supreme Court to 
confine itself to the proper exercise of its juris¬ 
diction and the appropriate scope of the judicial 

review.^'*-SO 

On appeal from the judgment of an intermediate 
court, the Supreme Court will not review errors that 
may have occurred in the trial court nor will 
errors be considered which were neither raised 
in the court of first instance nor assigned for error 
in the intermediate court,66 or which could have 
been, but were not, properly raised and passed on in 
the intermediate court.®'? 

Matters within the sound judicial discretion of an 
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intermediate court will not be reviewed, except 
in case of manifest and gross abuse,68 and the 
correctness of its proceeding and decision will be 
presumed, in the absence of a clear showing to the 
contrary. 6 6 

A judgment of reversal by the court of ap¬ 
peals will be affirmed if any of the errors assigned 
were well taken.*?® 

p. Subsequent Appeals 

The Supreme Court follows the rule that the decision 
of an appellate court is the law of the case, on the points 
presented, throughout all subsequent proceedings, and 
that no question necessarily decided on that appeal wili 
be considered on a second appeal in the same case, if 
the facts and issues are substantially the same. 

The Supreme Court has, in general, adhered to the 
rule that the decision of an appellate court is the law 
of the case, on the points presented, throughout all 
the subsequent proceedings, and that no question 
necessarily decided on that appeal will be considered 
on a second appeal in the same case, provided the 
facts and issues arc substantially the same as those 
on which the first decision rested.’?^ The court 


63. TJ.S.—^Alabama Public Service 
Commission v. Southern Hy. Co., 
Ala., 71 S.Ct. 762, 341 U.S. 341, 93 
li.Kd. 1002—Home Benefit Ass'n v. 
Sargent, N.Y., 12 S.Ct. 332. 142 U. 
S. 091, 35 L.Ed. 1160—Crawford v. 
Heyainger. Pa., 8 S.Ct. 399, 123 U. 
S. 589, 31 L.Ed. 269. 

64. TT.S.—I. T. S. Rubber Co. v. Es- 
.Mox Rubber Co., Ma.sa., 47 S.Ct. 136, 
272 II.S. 129, 71 L.Ed. 335. 

Errors as to pleadings 
Xj.s.— T. T. S. Rubber Co. V. Essex 
Rubber Co., supra. 

64.50 U.S.—Barr v. Matteo, App.D. 
C., 78 S.Ct. 204, 355 U.S. 171, 2 L. 
Ed.2d 179. 

65. U.S.—Ana Marla Sugar Co. v. 
Quinones, Puerto Rico, 41 S.Ct. 
110. 254 U.S. 246, 66 L.Ed. 246. 

Cross appeal 

A party to a suit in a territorial 
court, who did not appeal from the 
decree of the trial court, cannot have 
a provl.sion thereof reviewed by the 
Supreme Court of the United States 
by taking a cross appeal from a de¬ 
cree of the territorial supreme court, 
which affirmed the decree of the tri¬ 
al court. 

U.S.—Harrison v. Perea, N.M., 18 S. 
Ct. 129, 168 U.S. 311, 42 L.Ed. 478. 

66 . U.S.—Pine River Logging & 
Impr. Co. V. U. S., Minn., 22 S.Ct. 
920, 186 U.S. 279, 46 L.Ed. 1164. 

4 C.J. P 1077 note 67. 

67 . U.S.—^Blalr v. Oesterlein Mach. 
Co., App.D.C., 48 S.Ct. 87, 276 U.S. 
220, 72 L.Ed. 249—Pierce v. U. S., 


Mo.. 41 S.Ct. 366, 255 U.S. 398, 66 
L.Ed. 697. 

4 C.J. p 1077 note 68. 

Errors in admitting or rejecting 
evidence, not assigned in the court 
of appeabs, cannot be reviewed in the 
Supreme Court. 

U.S.—McLoughlin v. Raphael Tuck 
& Sons Co., N.Y.. 24 S.Ct. 105, 191 

U. S. 267, 48 L.Ed. 178. 

68. U.S.—Rio Grande Irr. & Col. Co. 

V. Gildersleeve. N.M., 19 S.Ct. 761, 
174 U.S. 603, 43 L.Ed. 1103. 

4 C.J. p 1081 note 4. 

Denial of petition for rehearing 
U.S.—Conboy v. Jersey City First 
Nat. Bank, N.T., 27 S.Ct. 60, 203 U. 
S. 141, 51 L.Ed. 128. 

Order for additional testimony 
Xj.s.—N. L. R. B. v. Indiana & Michi¬ 
gan EU?Gtrlc Co., 63 S.Ct. 394, 318 
U.S. 9, 87 L.Ed. 579. 

Affirmance without opinion 
Mere fact that the Intermediate 
court affirmed the Judgment of the 
trial court without an opinion is no 
ground for reversing the trial court. 
U.S.—Texas & P. R. Co. v. Hill, Tex., 
35 S.Ct. 676, 237 U.S. 208, 59 L.Ed. 
918. 

Preliminary injunotion 

Except for strong reasons, the Su¬ 
preme Court will not interfere with 
the action of the court of appeals on 
appeal from an order granting a pre¬ 
liminary injunction. 

U.S.—Meccano, Limited v. John Wan- 
amaker, New York, N.Y., 40 S.Ct. 
, 463. 263 U.S. 136, 64 L.Ed. 822. 

69. U.S.—Reinman v. City of Little 
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Rock, Ark., 36 S.Ct. 611, 237 U.S. 
171, 69 L.Ed. 900. 

4 C.J. p 1082 note 21. 

Presumption of reversal on law ques¬ 
tions 

Where appellate court reversed the 
Judgment of trial court without mak¬ 
ing a finding of facts, it will be pre¬ 
sumed that appellate court found the 
facts the same as the trial court, and 
that it reversed the case on questions 
of law. 

U.S.—West Chicago St. R. Co. v. 
People, of the State of Illinois, Ill., 
26 S.Ct. 618, 201 U.S. 606, 60 L.Ed. 
846. 

Sustaining oonclusion on oonilioting 
evidence 

A decree of the court of appeals 
will be affirmed where the essential 
question is one of fact and the evi¬ 
dence, although sharply conflicting, 
su.stains the conclusion reached, des¬ 
pite the disclosure of substantial dif¬ 
ficulties. 

U.S.—Varner v. New Hampshire Sav. 
Bank, Kan., 36 S.Ct. 409, 240 U.S. 
617, 60 L.Ed. 828. 

70. U.S.—Frey & Son v. Cudahy 
Packing Co., Md., 41 S.Ct. 461, 256 
U.S. 208, 65 L.Ed. 892. 

71. U.S.—Messinger v, Anderson, 
Ohio, 32 S.Ct. 739, 225 U.S. 436, 66 
L.Ed. 1162—Mutual L. Ins. Co. v. 
Hill, Wash.. 24 S.Ct. 688, 193 U.S. 
661, 48 L.Ed. 788. 

4 C.J. p 1093 note 77, p 1096 note 91. 
Beasoa for rule 

It would be Impossible for **kn ap¬ 
pellate court to perform Its duties 
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has been held to be bound by its prior decision 
only on the points distinctly made and determined, 
and not on points which might have been raised, but 
were not^^ 

In accordance with this general rule, where, after 
a definite determination, the court has remanded 
the cause for further action below, it will refuse 
to examine questions other than those arising sub¬ 
sequently to such determination and remand, or 
other than the propriety of the compliance with its 
mandate and if the court below has proceeded in 
substantial conformity to the directions of the Su¬ 
preme Court, its action will not be questioned on a 
second appeal.^^ 

§ 201(14). —- Determination and Disposi¬ 
tion of Cause 

a. In general 


b. Affirmance or modification 

c. Reversal 

d. Mandate and proceedings after remand 

a. In Gtoneral 

The Supreme Court may make auch dteposltlon of a 
case on appeal, or enter such Judgment or order, as Jus¬ 
tice and the nature of the appeal may require, generally 
in accordance with the law existing at the time of Its 
own decision. The court may remand the cause to the 
lower court for further proceedings. 

In cases coming from inferior federal courts, the 
Supreme Court has power not only to correct error 
in the judgment entered below, but also to make 
such disposition of the case as justice may requirc.'^^ 
So, the Supreme Court has full power to enter such 
judgment or order as the nature of the appeal may 
require,*^® and such determination is to be made 
without regard to technical errors, defects, or ex- 


aatisfactorlly and efficiently If a 
question once considered and decided 
by it were to be litigated anew in the 
same case upon any and every sub¬ 
sequent appeal.” 

U.S.—Great Western Tel. Co. v. 
Burnham. Wis., 16 S.Ct. 860, 852, 
162 U.S. 839, 343, 40 L.Ed. 991. 

Bes adjndicsta distinguished 

“The prior ruling may have been 
followed as the law of the case, but 
there is a difference between such 
adherence and res adjudicata. One 
directs discretion; the other super¬ 
sedes it and compels judgment. In 
other words, in one it is a question 
of power, in the other of submission.” 
U.S.—Southern Ry. Co. v. Clift, Ind., 
43 S.Ct. 126, 127, 260 U.S. 316, 67 L. 
Ed. 283. 

Becords on former appeal may be 
looked into for the purpose of as¬ 
certaining what facts and questions 
were then before the court, so as 
to see the correct application of the 
rule. 

U.S.—^Thompson v. Maxwell Land- 
Grant & R. Co., N.M., 18 S.Ct. 121, 
168 U.S. 451, 42 L.Ed. 539. 

Mere ezpreeslons of opinion re¬ 
specting matters not actually in¬ 
volved in the decision have no bind¬ 
ing force. 

U.S.—Barney v. Winona & St. P. R. 
Co.. Minn., 6 S.Ct. 654, 117 U.S. 228, 
29 L.Ed. 858. 

Prior and subsequent rulings held not 
inconsistent 

U.S.—Morgan v. U. S., Mo., 58 S.Ct. 
999, 304 U.S. 1, 82 L.Ed. 1129, man¬ 
date conformed to, D.C., 24 P.Supp. 
214, reversed on other grounds U. 
S. V. Morgan. 69 S.Ct. 795, 307 U.S. 
183, 83 L.Ed. 1211, mandate con¬ 
formed to, D.C., Morgan v. U. S., 32 
F.Supp. 646, reversed on other 
grounds. U. S. v. Morgan, 61 S.Ct. 
. 099. 813 U.S. 409. 86 L.Ed. 1429. 


Particular questions held concluded 
by decision on former appeal: 

(1) Grounds and right of action. 
U.S.—U. S. Trust Co. v. New Mexico, 

N.M., 22 S.Ct. 172, 183 U.S. 636, 46 
L.Ed. 315. 

(2) Jurisdiction of Supreme Court. 
U.S.—Washington Bridge Co. v. Stew¬ 
art. Dlst.Col., 3 How. 418, 11 L.Ed. 
658. 

(3) Jurisdiction of lower court. 
U.S.—Richardson v. Ainsa, Arlz., 31 S. 

Ct. 23, 218 U.S. 289, 64 L.Ed. 1044— 
Sklllern’s Ex’rs v. May’s Ex’rs, Ky., 
6 Cranch 267, 3 L.Ed. 220. 

(4) Sufficiency of pleading. 

U.S.—U. S. Trust Co. v. New' Mexico, 
N.M., 22 S.Ct. 172, 183 U.S. 535, 46 
L.Ed, 316. 

72. U.S.—Mutual L. Ins. Co. v. Hill, 
Wash., 24 S.Ct. 638. 193 U.S. 651, 48 
L.Ed. 788. 

73. U.S.—Steinfeld v. Zeckendorf, 
Ariz., 36 S.Ct. 14, 239 U.S. 26, 60 L. 
Ed. 125. 

4 C.J. p 1097 note 1, 

74. U.S.—^U. S. V. New York Indians, 
Ct.Cl., 19 S.Ct. 487, 173 U.S. 464, 43 
L.Ed. 769. 

4 C.J. p 1098 note 2. 

75. U.S.—-Watts, Watts & Co. v. Un- 
ione Austriaca Di Navigazlone, N. 
y.. 39 S.Ct. 1, 248 U.S. 9, 63 L.Ed. 
100, 3 AXi.R. 328. 

“Where for any reason the [Su¬ 
preme] Court may not properly pro¬ 
ceed with a case brought to it on ap¬ 
peal, or where for any reason it Is 
without power to proceed with the 
appeal, it may nevertheless, in the ex¬ 
ercise of its supervisory appellate 
power, make such disposition of the 
case as Justice requires.” 

U.S.—Walling v. James V. Reuter, 
Inc,, La., 64 S.Ct. 826, 829, 321 U.S 
671, 88 L.Ed. 1001. 
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Parties’ failure to appear; reference 
to attorney general 

Where action was instituted at¬ 
tacking constitutionality of state 
statute authorizing segregation in 
schools, and neither state nor local 
board of education appeared or pre¬ 
sented briefs in support of validity, 
Supreme Court would, In view of na¬ 
tional importance of issue presented 
and its importance to state, reaue.st 
that state present its views at oral 
argument, or that attorney general 
advise whether state’s default should 
be construed as concession of in¬ 
validity. 

U.S.—Brown v. Board of Ed. of To¬ 
peka, Shawnee County, Kan., Kan., 
73 S.Ct. 124, 844 U.S. 141, 97 L.Ed. 
162. 

76. U.S.—Camp v. Gress, Va., 39 S. 

Ct. 478, 250 U.S. 808, 63 L.Ed. 997. 
Cases coming from state courts see 
infra 8 281. 

Decision of federal question 

Supreme Court can, if it deems 
proper, decide the local questions only 
and omit to decide the federal que.s- 
tions which gave the lower court Ju¬ 
risdiction or decide them adverst ly 
to the party claiming their beneilt. 
U.S.—Siler v. Louisville & N. R. Co., 
Ky., 29 S.Ct. 451, 213 U.S. 175, 63 
L.Ed. 763. 

26 C.J. p 694 note 91. 

Moot issue 

(1) Where owing to the moot char¬ 
acter of the issue Involved the Su¬ 
premo Court may not consider the 
merits, it is at liberty to make such 
order as is most consonant with Jus¬ 
tice, In view of the conditions and 
circumstances of the case. 

U.S.—Heitmuller v. Stokes, App.D.C., 
41 S.Ct. 622, 266 U.S. 869, 65 L.Ed. 
990. 

<2) Dismissal of appeal see supra 
I 201(11). 
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ceptions which do not affect the substantial rights of 
the parties.^7 The only manner in which the Su¬ 
preme Court, as an appellate court, can decide a con¬ 
troversy brought to it by appeal is by affirming, 
reversing, or modifying the order or judgment be¬ 
fore it for reviewJ7*5 

The Supreme Court will not grant relief to a party 
who has not appealed or complained in the mode 
provided by law, of the judgment or decree;^® and 


the court may, without determining and disposing 
of a cause, remand it to the lower court for further 
proceedings, where the record is not in condition 
properly to decide the questions presented with 
justice to all parties concerned,^® or where events 
subsequent to an appeal may affect the correctness 
of the judgment appealed from.'^®-® When the court 
is without jurisdiction to decide an appeal which 
should have been prosecuted to another court, it may 
vacate the judgment and remand the cause in order 


Remedies anprejudloed | 

Court may make its disposition 
without prejudice to any remedy | 
which the party may be entitled to, 
pursue. 

U.S.—Fidelity Ins. Trust & Safe-De¬ 
posit Co. V. McClain, Pa., 20 S.Ct. 
774, 178 U.S. 113, 44 L.Ed. 998. 

Time of decision 

While a case before the Supreme 
Court should be disposed of without 
unnecessary delay, decision may be 
delayed for good cause. 

U.S.—Commonwealth of Virgrlnia v. 
State of West Virginia, 82 S.Ct. 4, 
222 U.S. 17, 66 L.Ed. 71. 

4 C.J. 1121 note 20. 

Entry of Judgment may be made 
as of a prior date, at which time it 
might have been entered, when, for 
any cause, it would be Improper to 
enter it as of the time of the actual 
entry, this power being commonly 
exercised where a party dies after 
the submission of the cause and be¬ 
fore decision, in which case entry is 
made as of the day of submission or 
other day prior to his death. 

U.S.—Louisville & N. R. Co. v. Behl- 
mer, S.C., 20 S.Ct. 209, 176 U.S. 648, 
44 L.Ed. 309. 

4 C.J. p 1207 note 49, p 1208 note 60. 
Amendment or raontion of Judgment 

(1) At a time when the court still 
has jurisdiction for this purpose, it 
may amend or modify its judgment 
on a showing of clerical error. 

U.S.—Elizabeth v. American Nichol¬ 
son Pavement Co., N.J., 131 U.S. ap¬ 
pendix cxlviii, 24 L.Ed. 1059—Rank 
of Commonwealth of Kentucky v. 
Wistar, Price & Wistar, Ky., 3 Pet. 
431, 7 L.Ed. 731. 

(2) Judgment may be vacated at 
any time on a showing of matters 
which render it absolutely void. 

U.S.—^Ex parte Crenshaw, Ala., 16 

Pet. 119, 10 L.Ed. 682. 

(3) However, the court will not, by 
amendment or vacation of its Judg¬ 
ment. relieve a party from his own 
neglect. 

U.S.—Watterson v. Payne, I..a., 14 S. 
Ct. 1167, 1214. 154 U.S. 634, 16 L. 
Ed. 899—^Dodge v. Knowles, Dist. 
Col., 6 S.Ct. 1197, 114 U.S. 430, 29 
L.Bd. 144. 

77, U.S.—Camp v. Gross, Va., 39 S. 
Ct. 478, 260 U.S. 308, 63 L.Ed. 997. 
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77.5 U.S.—U. S. V. Rice, Okl., 66 S., 
Ct. 835, 327 U.S. 742, 90 L.Ed. 982 | 
7a U.S.-—U. S. v. Blackfeather, Ct. 
Cl., 16 act. 64, 166 U.S. 180, 39 L. 
Ed. 114. 

4 C.J. p 1113 note 25. 

Proof of averments 

While the text rule precludes ap¬ 
pellee who has failed to make a cross 
appeal to assert in support of the 
Judgment below appellant’s failure 
to prove certain averments of his 
bill, the Supreme Court in reversing 
the judgment may grant appellee lib¬ 
erty to require appellant to prove 
such averments below. 

U.S.—Chittenden v. Brewster, Ill., 2 
Wall. 191, 17 L.Ed. 839. 

79. U.S.—Skelly Oil Co. v. Phillips 
Petroleum Co., Okl., 70 S.Ct. 87C, 
339 U.S. 667, 94 L.Ed. 1194—Stan¬ 
dard-Vacuum Oil Co. V. U. S., Ct.Cl., 

70 S.Ct. 646, 339 U.S. 167, 94 L.Ed. 
731—Roth V. Delano, Mich, 70 S. 
Ct. 22, 338 U.S. 226, 94 L.Ed. 13— 
Defense Supplies Corp. v. Lawrence 
W'arehouse Co., Cnl., 69 S.Ct. 762, 
33C U.S. 631, 93 L.Ed. 931. rehearing 
denied 69 S.Ct. 1151, 337 U.S. 921. 
93 L.Ed. 1730—Railroad Coinniis- 
sion of Wisconsin v. Maxey, Wls., 
60 S.Ct. 228. 281 U.S. 82. 74 L.Ed. 
717—Ballard v. Searls, Mich., 9 S. 
Ct. 418, 130 U.S. 50, 32 L.Ed. 846. 

Plndings inadequate for review 
U.S.—Hatahley v. U. S., Utah. 76 S. 

Ct, 745, 361 U.S. 173, 100 L.Ed. 1066. 
msufficient findings of fact 

(1) Where the record Is In a state 
to justify such action, the court may 
remand the cause to the end tliat full, 
proper, and consistent findings of fact 
be made. 

U.S.—Railroad Commission of Wis¬ 
consin V. Maxey, Wls., 60 S.Ct. 228, 
281 U.S, 82, 74 L.Ed. 717—Gerdes v. 
Lustgarten, N.T., 46 S.Ct. 107, 266 
U.S. 321, 69 L.Ed. 309—U. S. v. 
Adams, Ct.Cl., 6 Wall. 101, 18 L.Ed. 
792. 

(2) However, the court may some¬ 
times examine the record to supply 
or supplement necessary findings, in 
order to avoid prolonged litigation 
necessitated by a remand. 

U.S.—McCardle v, Indianapolis Water 
Co., Ind., 47 S.Ct. 144, 272 U.S. 400, 

71 L Ed. 816—Gerdes v. Lustgarten, 

I supra. 


(8) Court will not remand a case 
for a finding of additional facts 
which would not change the legal re¬ 
sult. 

U.S,—Sanford & Brooks Co. v. U. S.. 
Ct.Cl.. 46 S.Ct. 341, 267 U.S. 456, 69 
L.Bd. 734. 

Refereuoe 

Where a case involving an account¬ 
ing, or other matters of a detailed 
and complicated nature, is not in 
shape to be disposed of on appeal, the 
appellate court may remand for ref¬ 
erence to an auditor, master, or ref¬ 
eree. 

U.S.—Chicago, M. & St. P. R. Co. v. 
Tompkins, S.D., 20 S.Ct. 336, 176 U. 
S. 107, 44 L.Ed. 417. 

BCotloa to remand for additional 
findings will be denied as a matter of 
discretion where due diligence has 
not been shown in making the motion. 
U.S.—Sanford & Brooks Co. v. U. S., 
CtCl., 46 S.Ct. 841, 267 U.S. 465, 69 
L.Ed. 734. 

Remand Improper 

(1) Affirmance of decree dismissing 
suit for want of jurisdiction cannot 
be avoided by motion to remand, for 
filing of supplemental bill because of 
matters arising after filing of record 
in Supreme Court. 

U.S.—Minneapolis & St. L. R. Co. v. 
Peoria & P. U. Ry. Co., Iowa, 46 S. 
Ct. 402, 270 U.S. 680, 70 L.Ed. 743. 

(2) It was held that the Supreme 
Court has no power to remand an 
equity cause except to give effect to 
some judgment of its own and that 
a motion to remand in order to give 
opportunity to present new matter to 
the court below will be denied. 

U.S.—^Roemer v. Simon, N.J., 91 U.S. 

149, 23 L.Ed. 267. 

Affirmanoe of erroaaoaa Judgment 

Text rule applies, even though it 
leads to affirmance of judgment 
wherein there was error which has 
since been obviated by a change in 
the law. 

U.S.—Pugh V. McCormick, La., 14 
Wall. 361, 20 L.Ed. 789. 

79.5 U.S.—Walling v. James V. Reu¬ 
ter, Inc., La., 64 S.CJt. 826. 821 U.S. 
671, 88 L.Ed. 1001. 
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to enable the court below to enter a new judgment 
from which a proper appeal may be taken.7910 

The court must generally decide and dispose of 
the case in accordance with the law existing at 
the time of its own decision,®® and the state of facts 
existing at the time the judgment below was ren¬ 
dered,although facts subsequently occurring may 
in some circumstances be considered.®^ ® 


G)ncurrence of a majority of the judges passing 
on the case is ordinarily necessary to a reversal.®^ 

b. Affirmance or Modification 

In a proper case, the Supreme Court may affirm or 
modify the Judgment below; affirmance may be condi¬ 
tional, or may be accompanied by remand to the lower 
court. 

In a proper case, the Supreme Court may affirm 
the judgment below, on motion of a party,®® or after 


79.10 U.S.—^Walling v. James V. 
Reuter, Inc., supra. 

80. U.S.-—Zifrin, Inc., v. U. S., Ind.. 
63 S.Ct. 465. 318 U.S. 73, 87 L.Ed. 
621, rehearing denied 63 S.Ct. 757, 
318 U.S. 800. 87 L.Ed. 1163—Public 
Utilities Commission of Ohio v. U. 
S. Fuel Gas Co.. Ohio. 63 S.Ct. 369. 
817 U.S. 466, 87 L.Ed. 396. rehear¬ 
ing denied 63 S.Ct. 557, 318 U.S. 
798, 87 L.Ed. 1162—Hines Secretary 
of Labor & Industry of Pennsyl¬ 
vania V. Davidowitz, Pa.. 61 S.Ct. 
399, 312 U.S. 52, 86 L.Ed. 681— 
Carpenter v. Wabash Ry. Co., Mo., 
60 S.Ct. 416, 309 U.S. 23. 84 L Ed. 
558, rehearing denied 60 S.Ct. 585, 
309 U.S. 696, 84 L.Ed. 1035—Small¬ 
wood V. Gallardo, Puerto Rico, 48 
S.Ct. 23. 275 U.S. 66. 72 L.Ed. 152. 
followed in Gallardo v. La Plata 
Tobacco Co., C.C.A., 21 F.2d 1012, 
certiorari dismissed Fajardo Sugar 
Co. of Porto Rico v. Gallardo. 48 S. 
Ct. 627. 277 U.S. 611, 72 L.Ed. 1016— 
U. S. V. Preston, La.. 3 Pet. 67, 7 
L.Ed. 601—The Rachel. La., 6 
Cranch 329. 3 L.Ed. 239. 

4 C.J. p 1120 note 11. 

EiLaotmeiit or repeal of statute 

(1) Where a statute on which the 
Judgment rests has been repealed 
pending the appeal, the court will 
take Judicial notice of the repeal, and 
conform its decision thereto. 

U.S.—Berry v. Davis, Iowa, 37 S.Ct. 

208, 242 U.S. 468, 61 L.Ed. 441. 

4 C.J. p 1119 note 9. 

(2) A statute enacted after the de¬ 
cree was rendered below will be giv¬ 
en effect in deciding an appeal, where 
the case Involves only relief by in¬ 
junction, which operates wholly in 
futuro. 

U.S.—Texas Co. v. Brown, Ga., 42 S. 
Ct. 375, 268 U.S. 466, 66 L.Ed. 721. 

Tested rights 

Generally, however, the court will 
net by its decision allow a change 
in the law during the pendency of 
an appeal to affect vested rights. 
U.S.—Pacific Mail S. S. Co. v. Joliffe, 
Cal., 2 Wall. 460, 17 L.Ed. 806. 
Where necessary to Just disposi¬ 
tion of oassi the Supreme Court will 
consider the changes in fact and in 
law which have supervened since the 
decree was entered below, especially 
in cases tried de novo on appeal. 
U.S.—Watts. Watts A Co. v. Unions, 


Austriaca dl Navigazione, N.Y., 39 
S.Ct. 1. 248 U.S. 9, 63 L.Ed. 100, 3 
A.L.R. 323. 

81. U.S.—O’Hara v. MacConnell, Pa., 
93 U.S. 160, 23 L.Ed. 840—The 
Vaughan and Telegraph, N.T., 14 
Wall. 258. 20 L.Ed. 807. 

Orders of commission 

Pact that a state commission, more 
than .seven months after the granting 
of a temporary injunction against the 
enforcement of telephone rates tem¬ 
porarily fixed by it, made orders al¬ 
lowing higher rates whose correct¬ 
ness may yet be questioned in ap¬ 
propriate proceedings for review, 
does not establish that the injunc¬ 
tion was rightly granted under the 
conditions which then existed. 

U.S.—Prendergast v. New York Tele¬ 
phone Co., N.Y., 43 S.Ct. 466, 262 
U.S. 43, 67 L.Ed. 853. 

81.5 U.S.—^Walling v. James V. Reu¬ 
ter, Inc., La., 64 S.Ct. 826, 321 U.S. 
671, 88 L.Ed. 1001—Southern Pac. 
Co. v. Bogert, N.Y., 39 S.Ct. 533, 
250 U.S. 483, 63 L.Ed. 1099—Watt.% 
Watts & Co. V. Unione Austriaca di 
Navigazione, N.Y., 39 S.Ct. 1, 248 
U.S. 9, 63 L.Ed. 100, 3 A.L.R. 323. 

82. U.S.—Smith v. U. S., Mo., 6 Pet. 

292, 8 L.Ed. 130. 

Oonstitutioual questious 

Supreme Court will not, except in 
cases of absolute necessity, deliver 
any Judgment in cases where consti¬ 
tutional questions are involved, un¬ 
less a majority of the whole court 
concurs. 

U.S.—Briscoe v. Commonwealth Bank 
of Kentucky, Ky., 8 Pet. 118, 8 L. 
Ed. 887. 

Grounds of decision 

Where a majority of the Judges 
agree to reverse the judgment below. 
It is not material that their conclu¬ 
sions are based on different reasons. 
U.S,—Bailey v. Richardson, App.D.C., 
71 S.Ct. 669, 341 U.S. 918, 96 L.Ed. 
1352—Smith v. U. S,, Mo., 6 Pet. 

293, 8 L.Ed. 130. 

Divided court 

(1) Where the Judges of the court 
are equally divided in opinion, the 
Judgment, order, or decree appealed 
from stands affirmed. 

U.S,—Reeside v. U. S., Ct.Cl., 8 Wall. 
38, 19 L.Ed. 391—Coleman v. Hud¬ 
son River Bridge Co., N.Y., 2 Wall. 
403, 17 L.Ed. 876. 
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(2) Where the court is equally di¬ 
vided on a Jurisdictional question, it 
will remand the case to the lower 
court without instructions. 

U.S.—Silliman v. Hudson River 
Bridge Co., N.Y., 1 Black 682, 17 
L.Ed. 81. 

4 C.J. p 1122 note 38. 

83. U.S.—Cornell Steamboat Co. v. 
Phoenix Const. Co., N.Y.. 34 S.Ct. 
701, 233 U.S. 693, 68 L.Ed. 1107. 

Affirmance held proper 

(1) Where Iho proposition on 
which the contention as to Jurisdic¬ 
tion rests is entirely without founda¬ 
tion. 

U.S.—Cornell Steamboat Co. v. Phoe¬ 
nix Const. Co., supra. 

(2) Where the appeal is merely 
frivolous. 

U.S.—Micas V. William{3, La., 101 U. 
S. 556, 26 L.Ed. 842. 

(3) Where contention on appeal is 
clearly frivolous and is the sole er¬ 
ror asserted. 

U.S.—Pennsylvania Co. v. Donat, Ind.. 
36 S.Ct. 4, 239 U.S. 60, 60 L.Ed. 139. 

(4) In a case turning essentially on 
questions of fact, where the record 
shows no clear error in the concur¬ 
ring findings of the two lower courts, 
and does not contain all the’ evlden<.‘e 
that was before those courts. 

U.S.—Bodkin v. Edwards, Cal., 41 S. 
Ct. 268, 266 U.S. 221, 66 L.Ed. 695. 

(6) Where courts of two circuits 
had reached same conclusion on ques¬ 
tions of fact, and questions of law 
were settled, and rulings clearly 
right so that the appeal appear.s 
without reasonable Justification and 
therefore taken for delay. 

U.S.—Elchel V. U. S. Fidelity & Guar¬ 
anty Co., Pa., 38 S.Ct. 47, 246 U.S. 
102, 62 L.Ed. 177. 

(6) Where one of several Joint ap¬ 
pellants fails to perfect his appeal, 
the appellee may open the record and 
pray for an affirmance. 

U.S.—Newman v. Moyers, App.D.C., 
40 S.Ct. 478, 263 U.S. 182, 64 L.Ed. 
849. 

When motiooi denied 

Unless the record is manifestly free 
from prejudicial error, the motion 
will be denied. 

U.S.—Guardian Assur. Cow v. Quin- 
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hearingf, where the existence of reversible error does 
not appear,*^ or where, notwithstanding an irregu¬ 
larity in the proceedings in the lower court, the ques¬ 
tions involved have become abstract, and a new 
trial would be of no advantage to appellant or plain¬ 
tiff in error.^5 While an affirmance leaves the judg¬ 
ment of the lower court in full force and effect 
precisely the same as though no appeal had been 
taken,86 it is not necessarily an adoption of the rea¬ 
soning of the lower court.87 

Under some circumstances, the Supreme Court 
will affirm the lower court’s judgment conditionally, 
as on appellee’s performance of some act directed 
by the court or affirmance may be accompanied 
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by remand, with directions, or for such further pro¬ 
ceedings as the lower court may deem necessary in 
the light of the opinion of the Supreme Court.88-5 

Where the error in the judgment below is one that 
can be cured by a modification of the judgment, 
the court may so act, rather than reverse.^^ 

c. Reversal 

In a proper ease, the Supreme Court will reverse the 
Judgment below; It may render or direct final judgment, 
if the circumstances warrant such action, or may order a 
new trial or further proceedings. 

In a proper case, the Supreme Court will reverse 
the judgment below,^® as where the record does 


tana, Puerto Rico, 32 S.Ct. 236, 227 
U.S. 100, 67 L.Ed. 437. 

4 C.J. p 1129 note 60. 

Joinder of motions 

Under statute providing for Joinder 
of motions to dismiss appeal and to 
afllrm where It is manifest that ap¬ 
peal was taken for delay only, ap¬ 
pellee may make motion to affirm 
only if he also makes a motion to dis¬ 
miss and there is at least some color 
of right to the dismissal. 

U.S.—City of Chanuto v. Trader, Kan., 
10 S.Ct. 67, 132 U.S. 210, 33 L.Ed. 
345. 

4 C.J. p 692 note 26, p 1126 note 2, p 
1127 note 14. 

84. U.S.—Shaplcigh v. Mler, Tex., 67 
S.Ct. 261, 299 U.S. 468, 81 L.Ed. 366 
—Galveston Electric Co. v. City of 
Galveston, Tex., 42 S.Ct. 351, 258 

U. S. 388, 66 L.Ed. 678—Bowerman 

V. Ilamnor, Idaho, 39 S.Ct. 549, 250 
U.S. 504, 63 L.Ed. 1113—Bienville 
Water-Supply Co. v. City of Mobile, 
Ala. 20 S.Ct. 40, 175 U.S. 109, 44 
L.Ed. 92. 

Cases tried before Jury 

A Judgment will be affirmed. In a 
case tried before a Jury, when no er¬ 
ror in rulings of law appears and 
the evidence is sufficient to sustain 
the verdict. 

U.S,—Sutton V. Bancroft, Ark., 23 
How. 320, 16 L.Ed. 464—Guild v. 
PYontin, Cal., 18 How. 136, 16 L.Ed. 
290. 

Proof of axLessantial fact 

Plowover, the failure of plaintiff to 
prove a fact which a preliminary rul¬ 
ing of the court made it usele.ss for 
him to prove is not ground for af¬ 
firmance of a Judgment for defendant. 
U.S.—Peck V. Heurich, D.C., 17 S.Ct. 

927, 167 U.S. 624, 42 L.Ed. 302. 
Afn rmflji.ofl in part 

U.S.—J. M. Ceballos & Co. v. U. S., 
Ct.Cl., 29 S.Ct. 683, 214 U.S. 47, 63 
L.Ed. 904. 

Court will not grant new trial on 

affirmance of Judgment for defendant 
below*, in absence of Justification 
therefor. 


U.S.—Garrett v. Louisville & N. R. 
Co.. Tenn., 35 S.Ct. 32, 236 U.S. 308. 
69 L.Ed. 242. 

85. U.S.—Texas & P. R. Co. v. Inter¬ 
state Transp. Co., La., 15 S.Ct. 228, 
156 U.S. 585. 29 L.Ed. 271—Glendale 
Pllastic Fabric Co. v. Smith, Mass., 
100 U.S. 110, 25 L.Ed. 547. 

Costs 

Where controversy no longer ex¬ 
ists. the merits will not generally be 
decided merely to determine a ques¬ 
tion of costs. 

U.S.—Glendale Elastic Fabric Co, v. 
Smith, supra. 

88. U.S.—Steinhach v. Stewart, Cal., 
11 Wall. 666, 20 L.Ed. 56. 

87. IT S —Chesapeake & O. R. Co. v. 
Cockrell. Ky., 34 S.Ct. 278, 232 U. 
S. 146, 68 L.Ed. 644. 

88. U.S.—Hansen v. Boyd, Minn., 16 
S.Ct. 571, 161 U.S. 397, 40 L.Ed. 746. 

Excessive Judgment 

(1) Generally, where there is no 
reversible error in the record except 
that the Judgment is for too much, 
and the amount of the exces.s is read¬ 
ily ascert.ainable, the Supreme Court 
need not reverse the Judgment and 
remand the cause for a new trial, but 
may allow or conditionally require 
such excess to be remitted, and let 
the Judgment stand for the correct 
amount. 

U.S.—Hansen v. Boyd, supra. 

4 C.J. p 1138 note 63, p 1139 note 78, 
p 1141 notes 86. 89, p 1143 note 10. 

(2) Where the court arbitrarily re¬ 
duces the amount of the Judgment 
without giving the prevailing party 
any option In the matter, it does not 
conditionally affirm the Judgment. 
U.S.—Kennon v. Gilmer, Mont., 9 S.Ct. 

696, 131 U.S. 22, 33 L.Ed. 110. 

88.5 U.S.—Brown v. Board of Ed. of 
Topeka, Kan., 76 S.Ct. 753, 349 U.S. 
294, 99 L.Ed. 1083—Schlne Chain 
Theatres v. U. S., N.Y.. 68 S.Ct. 947, 
334 U.S. 110, 92 L.Ed. 1245, petition 
denied 68 S.Ct. 1343—U. S. v. Para¬ 
mount Pictures, N.Y., 68 S.Ct. 915, 
334 U.S. 131, 92 L.Ed. 1260. 
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89. U.S.—^U. S. V. Crescent Amuse¬ 
ment Co., Tenn., 65 S.Ct. 264, 323 U. 
S. 173, 89 L.Ed. 160, rehearing de¬ 
nied 65 S.Ct. 437, two cases, 323 U. 
S. 818, 89 L.Ed. 650—McCart v. In¬ 
dianapolis Water Co., Ind., 68 S.Ct. 
324, 302 U.S. 419, 82 L.Ed. 336— 
Woodward v. Brown, B.C., 13 Pet. 
1, 10 L.Ed. 31. 

Zf the judgmeut does not conform 
to the pleadings, and the error is one 
which can be cured by a modification 
of the judgment, the appellate court 
will not order a new trial, but will 
itself correct the judgment. 

US.—Woodward v. Brown, supra. 
Modifloation as to particular matters 

(1) A Judgment may be modified 
so as to change an absolute dismissal 
to a dismissal without prejudice. 

U.S.—Lacas.sagne v. Chapuis, La., 12 

S.Ct. 659, 144 U.S. 119, 36 L.Ed. 2C8. 

(2) A decree in favor of a person 
In one representative capacity may be 
changed so as to be in favor of him 
in another representative capacity. 
U.S.-—Hayes v. Pratt, N.J., 13 S.Ct. 

503, 147 U.S. 667, 37 L.Ed. 279. 
Modification refused 
TJ S.—U. S. V. National Lead Co., N.Y., 
67 S.Ct. 1634, 322 U.S. 319, 91 L.Ed. 
2077. 

90. U.S.—Magenau v. Aetna Freight 
Lines, Inc., Pa., 79 S.Ct. 1184, 300 
U.S, 273. 3 L.Ed.2d 1224—Fahey v. 
Mallonec, Cal., 67 S.Ct. 1652, 322 U. 
S. 246, 91 L.Ed. 2030—McCandless 
v. U. S.. Hawaii, 66 S.Ct. 764, 298 
U.S. 342. 80 L.Ed. 1206. 

Securities and Exchange Com¬ 
mission V. C. M. Joiner Leasing 
Corporation, D.C.Tex., 63 F.Supp. 
714. 

Several parties 

(1) Reversal of judgment as to 
corporate defendant for want of Ju¬ 
risdiction did not require reversal 
as to individual defendant. 

U.S.—James-Dickinson Farm Mortg. 
Co. V. Harry, Ill., 47 S.Ct. 808, 273 
U.S. 119, 71 L.Ed. 669. 

(2) However, where a Judgment is 
entire and Jointly binding on, or in 
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not affirmatively show jurisdiction,or where it 
appears that there is substantial error but a 
judgment need not be reversed for technical errors, 
defects, or exceptions which do not affect the sub¬ 
stantial rights of the parties.^^ The court may 
direct restitution of property lost by means of the 
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erroneous judgment.*^ 

On reversing the judgment below, the Supreme 
Court may itself render or direct final judg^nent in 
the cause, if the circumstances warrant such ac- 
tion,®5 as where the facts of the case are undisput- 


favor of, several coparties, or the 
cause of action is of such a nature 
that the rights and issues are Inter¬ 
dependent and injustice might result 
from a reversal as to less than all the 
parties, the Supreme Court will re¬ 
verse the Judgment as to all. 

U.S.—^Washington Gaslight Co. v. 
I^ansden. D.C,, 19 S.Ct. 296, 172 U.S. 
634, 43 U.Ed. 643—Elizabeth v. 

American Nicholson Pavement Co., 
N.X, 131 U.a appendix cxlvlU, 24 U 
Ed. 1069. 

Beversal not on mezlts 
Where an intermediate appellate 
court denied a petition for leave to 
file a bill of review on the ground 
that its former decree of affirmance 
was final, the Supreme Court is au¬ 
thorized to reverse the Judgment, 
without passing on the merits of the 
petition. 

U.S.—^National Brake 4k Electric Co. 
▼. Christensen, Wis., 41 S.Ct. 154, 
264 U.S. 425, 66 L..Ed. 341. 

Vacating decision 
Where the circuit court of appeals 
affirmed a decree of the district court 
which was open to review only by the 
supreme court, the decision of the cir¬ 
cuit court of appeals must be vacated, 
and the case remanded to it, with di¬ 
rection to dismiss the appeal. 

U.S.—The Carlo Poma, N.Y., 41 S.Ct. 

309, 265 U.S. 219, 65 L.Ed. 594. 
Effect of reversal 

(1) Generally, a Judgment of re¬ 
versal is not necessarily an adjudi¬ 
cation of any other than the questions 
in terms discussed and decided. 

U.S.—Chas. Wolff Packing Co. v. 

Court of Industrial Kelatlons of 
Kansas, Kan.. 45 S.Ct. 441, 267 U.S. 
652. 69 L.Ed. 785. 

(2) On the reversal of a Judgment, 
order, or decree, a dependent order, 
Judgment, or proceeding, ancillary 
and accessory thereto, shares its fate 
and falls with it. 

U.S.—Butler v. Eaton, Mass., 11 S.Ct. 
986, 141 U.S. 240, 35 L.Ed. 713— 
Chicago, D. & V. R. Co. v. Posdick, 
Ill., 1 S.Ct. 10, 106 U.S. 47, 27 L. 
Ed. 47. 

(3) Rights acquired bona fide by 
a third person, under a Judgment, or¬ 
der, or decree rendered by a court 
of competent Jurisdiction, are not af¬ 
fected by the subsequent reversal 
thereof. 

U.S.—Bank of U. S. v. Bank of Wash¬ 
ington, D.C., 6 Pet. 8, 8 L.Ed. 299. 
91 . U.S.—Roberts v. Lewis, Neb., 12 
S.Ct 781, 144 U.S. 653, 36 L.Ed. 579 


—^McCormick v. Sullivant Ohio, 10 
Wheat 192, 6 L.Ed. 300. 

Oircnlt court of appeal* without Ju¬ 
risdiction 

Appropriate action of Supreme 
Court, where circuit court of appeal.«« 
was without Jurisdiction, was to re¬ 
verse decree and remand case, with 
directions to dismiss. 

U.S.—Stratton v. St. Louis South¬ 
western Ry. Co., 111., 61 S.Ct. 8, 282 
U.S. 10, 75 L.Ed. 136. 

92. U.S.—McCandless v. U. S., Ha- 
wail, 66 S.Ct 764, 298 U.S. 342, 80 
L.Ed. 1205—Newman v. Moyers. 
App.D.C., 40 S.C:t. 478, 263 U.S. 182, 
64 L.Ed. 849. 

4 C.J. p 1169 note 14. 

Particular errors 

(1) Material error of the trial 
court in Its rulings on the sufficiency 
of pleadings. 

U.S.—^Mandelbaum v. People, Nev. 
Terr., 8 Wall. 310, 19 L.Ed. 479— 
Powle V. Common Council of Alex¬ 
andria, D.C., 11 Wheat. 320, 6 L.Ed. 
484. 

(2) Error of the trial court In giv¬ 
ing improper, or in refusing to give 
proper, instructions to the Jury. 
U.S,—U. S. V. Tillotson, N.T., 12 

Wheat 180, 6 L.Ed. 694. 

Erroneous ruling which relates to 
substantial rights of a party is 
ground for reversal unless it affirma¬ 
tively appears from the record that 
the ruling was not prejudicial. 

U.S.—McCandless v. U. S., Hawaii. 
56 S.Ct 764. 298 U.S. 342, 80 L.Ed 
1205—Williams v. Great Southern 
Lumber Co., La., 48 S.Ct 417, 277 
U.S. 19, 72 L.Ed. 761. 

93. U.S.—Camp v. Gress, Va., 39 S. 
Ct 478, 260 U.S. 308, 63 L.Ed. 997 
—McLanahan v. Universal Ins. Co.. 
Md., 1 Pet 170, 7 L.Ed. 98. 

Particulars errors 

(1) Error with respect to costa. 
U.S.—^Newton v. Consolidated Gas Co 

of New York, N.Y., 44 S.Ct. 481, 26.'; 
U.S. 78, 68 L.Ed. 909 —Du Bois v. 
Kirk, Pa., 16 S.Ct 729, 168 U.S. 68, 
39 L.Ed. 895. 

(2) Error in ruling on a motion for 
a rehearing. 

U.S.—U. S. V. Rio Grand© Dam & Ir¬ 
rigation Co., N.M., 19 S.Ct 770, 174 
U.S. 690, 43 L.Ed. 1136. 

Omitting evidence from transorlpt 
Failure to observe rule for includ 
Ing evidence in transcript was a sub- 
stantial defect not within text rule. 
U.S.—Barber Asphalt Paving Co. v. 
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Standard Asphalt & Rubber Co., Ill., 
48 S.Ct 183, 275 U.S. 372, 72 L.Ed. 
318. 

94. U.S.—Baltimore & O. R. Co. v. 

U. S., Ill., 49 S.Ct 492, 279 U.S. 
781, 73 L.Bd. 954—Goltra v. Weeks, 
Mo., 46 act 613, 271 U.S. 636, 70 L. 
Ed. 1074. 

United States 

It has been held that the United 
States government cannot be ordered 
to refund. 

U.S.—Ex parte Morris, Ala., 9 Wall. 
605, 19 L.Ed. 799. 

95. U.S.—^Newman v. Moyers, App, 
D.C., 40 S.Ct 478, 263 U.S. 182, 64 
L.Ed. 849—City and County of Den¬ 
ver V. Denver Union Water Co., 
Colo., 88 S.Ct 278, 246 U.S. 178, 62 
L.Ed. 649. 

Particular oiroumstaaoes 

(1) Where the lower court errone¬ 
ously dismissed the bill on the merits 
Instead of dismissing it for want of 
Jurisdiction, the Supreme Court may 
reverse the decree with directions 
that the suit be dismissed for want 
of Jurisdiction. 

U.S.—Shawnee Sewerage & Drainage 
Co. V. Stearns, Okl., 31 S.Ct 452, 
220 U.S. 462, 55 L.Ed. 544—McGilva 

V. Ross, Wash., 30 S.Ct 27, 216 
U.S. 70, 64 L.Ed. 96. 

(2) Court may reverse a decree, 
erroneous In that it dismisses a bill 
absolutely Instead of dismissing it 
without prejudice, and render or di¬ 
rect a proper decree of dismissal 
without prejudice. 

U.S.—^Rogers v. Durant, Ill., 1 S.Ct. 
623, 106 U.S. 644, 27 L.Ed. 303. 

(3) Where, on appeal from a Judg¬ 
ment in favor of plaintiff below, the 
Supreme Court decides that plaintiff 
cannot recover in any event on an¬ 
other trial, on reversing the Judg¬ 
ment, it will Itself render the proper 
Judgment or order it rendered by the 
lower court. 

U.S.—Baltimore & Carolina Line v. 
Redman, N.Y., 66 S.Ct. 890, 296 U.S. 
654, 79 L.Ed. 1636. 

4 C.J. p 1189 note 4. 

(4) However, the court will not or¬ 
der a dismissal or nonsuit because of 
failure to state a cause of action 
where plaintiff could amend his pe¬ 
tition to state a sufficient cause of 
action. 

U.S.—Mayo v. Lakeland Highlands 
Canning Co., Pla., 60 S.Ct 617, 809 
U.S. 310, 84 L.Ed. 774. 
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cd,®® or where the controversy has become moot.®*^ 
On the other hand, the court may in its discretion 
order a new trial or further proceedings whenever 
it appears that the ends of justice will be best served 
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by such a course,** as where it is desirable that the 
merits of the case be decided below,** or where 
final judgment should not be rendered on appeal in 
view of the fact that the record is imperfect or con- 


86 . U.S.—Green County v. Thomas, 
Ky., 29 S.Gt. 168, 211 U.S. 698, 63 
L.Ed. 343—City of Ft. Scott v. 
Hickman, ICan., 5 S.Ct. 66, 112 U.S. 
150, 28 L..Ed. 636. 

▲hsenoe of defMUM 

Where the facts are practically un¬ 
disputed and the amount of recovery 
certain, plaintiff has made out a 
prima facie case, and defendant, al¬ 
though having full opportunity to do 
so, has established no defense suf¬ 
ficient to prevent or bar the right 
of recovery, the Supreme Court, on 
reversing a judgment in defendant's 
favor, will sometimes render the 
proper judgment for plaintiff, or di¬ 
rect the court below to do so. 

U.S.—Retzer v. Wood, N.T., 3 S.Ct. 
164, 109 U.S. 186. 27 L.Ed. 900. 

Whsrs wrong judgment Is rendered 

on a proper verdict or findings of 
fact, the Supreme Court may reverse 
and render, or direct, the Judgment 
which should have been given below. 
U.S.—Germania Fire Ins. Co. v. Boy¬ 
kin. S.C.. 12 Wall. 438. 20 L.Ed. 442. 

87. U.S.—Duke Power Co. v. Green¬ 
wood County, S.C., 67 S.Ct. 202, 299 

U. S. 269, 81 L.Ed. 178—^Brownlow 

V. Schwartz, App.D.C., 43 S.Ct. 263, 
261 U.S. 216, 67 L.Ed. 620—Ather¬ 
ton Mills V. Johnston. N.C., 42 S. 
Ct. 422, 259 U.S. 13, 66 L.Ed. 814— 
U. S. V. Alaska S. S. Co., N.Y., 40 
S.Ct. 448, 263 U.S. 118, 64 L.Ed. 808 
—Board of Public Utility Com'rs v. 
Compania GdnOral de Tabacos de 
Pilipinas, Philippine, 39 S.Ct. 332, 
249 U.S. 426, 63 L.Ed. 687—U. S. v. 
Amerlcan-Asiatlc S. S. Co., N.Y., 37 
S.Ct. 233, 242 U.S. 637, 61 L.Ed. 479 
—^U. S. V. Hamburg-Amerikanische 
Packet-Pahrt-Actlen Gesellschaft, 
N.Y., 36 S.Ct. 212, 239 U.S. 466, 60 
L.Ed. 387. 

98. U.S.—Magenau v. Aetna Freight 
Lines, Pa., 79 S.Ct. 1184, 360 U.S. 
273, 3 L.Ed.2d 1224—Swanson v. 
Traer, Ill.. 77 S.Ct. 1116, 354 U.S. 
114, 1 L.Ed.2d 1221—Smith v. Sper¬ 
ling, Cal., 77 S.Ct. 1112, 1119, 354 

U. S. 91, 1 L.Ed.2d 1205—Hatahley 

V. U. S., Utah, 76 S.Ct. 746. 351 U. 
S. 178, 100 L.Ed. 1066—Brown v. 
Board of Ed. of Topeka, Kan., 76 
S.Ct. 763, 349 U.S. 294, 99 L.Ed. 1083 
— K. L. R. B. V. Pittsburgh S. S. 
Co., 69 S.Ct. 1283, 337 U.S. 666, 93 
L.Ed. 1602—Schine Chain Theatres 
V. U. S., N.Y., 68 S.Ct. 947, 334 U. 
S. 110, 92 L.Bd. 1246, petition de¬ 
nied 68 S.Ct. 1343—U. S. v. Griffith, 
Okl., 68 S.Ct. 941. 334 U.S. 100, 92 
L.Bd. 1236—^U. S. v. Paramount 
Pictures, N.Y., 68 S.Ct. 916, 334 U. 


S. 181, 92 L.Bd. 1260—U. S. V. U. B. 
Gypsum Co., App.D.C., 68 S.Ct. 626, 
333 U.S. 364, 92 L.Ed. 746, rehear¬ 
ing denied 68 S.Ct. 788, 333 U.S. 
869, 92 L.Ed. 1147—Stewart v. 

Southern Ry. Co., Mo., 62 S.Ct. 616, 
315 U.S. 283, 86 L.Ed. 849—Collins 
V. Yoaemlte Park & Curry Co., CJal., 
68 S.Ct. 1009, 304 U.S. 618, 82 L. 
Ed. 1602—Erie R. Co. v. Tompkins, 
N. Y., 58 S.Ct. 817, 304 U.S. 64, 82 
L.Bd. 1188, 114 A.L.R. 1487, man¬ 
date conformed to, C.C.A., Tomp¬ 
kins V. Erie R. Co., 98 P.2d 49, cer¬ 
tiorari denied 69 S.Ct. 108, 306 U. 
S. 637, 83 L.Ed. 410, rehearing de¬ 
nied 69 S.Ct. 229, 305 U.S. 673, 83 
L.Bd. 486—^Duke Power Co. v. 
Greenwood County, S.C., 67 S.Ct. 
202, 299 U.S. 269, 81 L.Bd. 178— 
Realty Acceptance Corporation v. 
Montgomery, Del., 52 S.Ct. 216, 284 
U.S. 647, 76 L.Ed. 476—Road Im¬ 
provement Dlst. No. 1 of Franklin 
County, Ark. v. Missouri Pac. R. 
Co., Ark., 47 S.Ct. 663, 274 U.S. 188, 
71 L.Ed. 992—Wiggins Perry Co. v. 
Ohio & M. R. Co., Ill., 12 S.Ct. 188, 
142 U.S. 396, 36 L.Ed. 1065. 

U. S. V. Certain Lands in St. 
Charles County, Known as Weldon 
Springs Area, D.C.Mo., 61 F.Supp. 
199. 

4 C.J. p 1194 note 73. 

Srrors warrautiug aew trial 

(1) Amendable defects in plead¬ 
ings. 

U.S.—Mandeville v. Burt, D.C., 8 Pet. 
256, 8 L.Ed. 936. j 

(2) Defect of parties. 

U.S.—Caldwell v. Taggart, Va., 4 Pet. 
190, 7 L.Ed. 828. 

(3) Errors in admission or exclu- 
.sion of material evidence. 

U.S.—Drummond’s Adm’rs v. Ma- 
gruder & Co.’s Trustees, Va., 9 
Cranch 122, 3 L.Bd. 677. 

Partial new trial 

(1) Where the error in the trial 
relates only to a certain issue which 
is in no way dependent for its proper 
trial on certain other Issues already 
satisfactorily tried and a partial new 
trial will not work injustice to any of 
the parties concerned, the cause may 
be remanded, on reversal, for the trial 
of the issue erroneously tried, and for 
that alone. 

U.S.—^Willing V. Binenstock, Pa., 68 
S.Ct. 176, 302 U.S. 272, 82 L.Ed. 248 
—Gasoline Products Co. v. Champ- 
lin Reflnlng Co., Me., 61 S.Ct. 613, 
283 U.S. 494, 75 L.Ed. 1188. 

(2) There are, however, a number 
of cases in which it has been held 
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that a partial. Instead of an entire, 
new trial would be improper. 

U.S.—Gasoline Products Co. v. 

Champlln Reflnlng Co., supra. 

4 C.J. p 1196 note 92. 

Brroneons prooeedlags after prior re- 

Where, on appeal from decree en¬ 
joining performance of contract of 
Public Works Administration for 
loan to county for construction of hy¬ 
droelectric plant, court of appeals re¬ 
manded case with intent that district 
court should be revested with juris¬ 
diction of entire cause because of 
substitution of new agreement, but 
district court misunderstood order 
and its proceedings were not taken 
and its decision was not rendered 
with a consciousness of its power 
and its duty, and where, on certlflca- 
tion of proceedings in district court, 
court of appeals, notwithstanding 
such misunderstanding, proceeded to 
pass on validity of act of Congress 
under which federal loan was to be 
made. Supreme Court reversed de¬ 
cree of court of appeals and remanded 
cause, with directions that decrees of 
district court be vacated, that par¬ 
ties be permitted to amend pleadings, 
and that cause be retried on issues 
thus presented. 

U.S.—Duke Power Co. v. Greenwood 
County, S.C., 67 S.Ct. 202, 299 U.S. 
259, 81 L.Ed. 178. 

Beteation for state court proceedings 

Where constitutional issues sought 
to be presented by appeal from de¬ 
cree of federal district court enjoin¬ 
ing enforcement of an order of Texas 
railroad commission would not arise 
if there was no warrant in state law 
for the commission’s assumption of 
authority, the decree should be re¬ 
versed and cause remanded to district 
court with directions to retain the 
bill pending a determination of pro¬ 
ceedings, to be brought with reason¬ 
able promptness, in state court for 
determination of the commission’s 
authority. 

U.S.—Railroad Commission of Texas 
V. Pullman Co., Tex., 61 S.Ct. 643, 
312 U.S. 496, 86 L.Ed. 971. 

Beversal and remand refused 

U.S.—Palmer v. Hoffman, N.Y., 63 S. 
Ct. 477, 318 U.S. 109, 87 L.Ed. 646, 
144 A.L.R. 719, rehearing denied €3 
S.Ct. 767, 318 U.S. 800, 87 L.Ed. 
1163. 

99. U.S.—Oklahoma Natural Gas Co. 
V. Russell, Ohio, 48 S.Ct. 363, 261 
U.S. 290, 67 L.Ed. 659. 
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fused,1 the findings are insufficient,* the facts in d. Mandate and Proceedings after Remand 

issue arc not fully developed or definitely settled,* « « ^ ^ i 

, . . . , - ^ The Supreme Court, on determining a controversy,, 

or persons whose rights are involved are not parties mandate as to the disposition to be made 

to the action.^ of the cause by the lower court, which must comply with 

such mandate and obey the directions therein. 

On reversing the judgment below and ordering a 

new trial, the court may direct a reference® or re- On determination of the controversy by the 
reference® of the cause, or the dismissal thereof,®-® Supreme Court, it may issue its mandate as to the 
or that the parties amend, or be given leave to disposition of the cause to be made by the lower 
amend, their pleadings,*^ unless the amendment dc- court, frequently the one in which the cause was 
sired would have the effect of making an entirely originally tried.^® It is a general rule that the 
different case.® The eourt will refuse to order a new decision of the Supreme Court is the law of the case 
trial where it appears that it is unnecessary and in further proceedings in the cause in the trial 


would serve no useful purpose.® 

1. U.S.—U. S. V. Northern Pac. Ry. 
Co.. Mont., 41 S.Ct. 439, 256 U.S. 51, 
65 L.Ed. 825—U. S. v. Rio Grande 
Dam & Irrigation Co., N.M., 22 S. 
Ct. 428, 184 U.S. 416, 46 L.Ed. 619. 

8. U.S.—Schine Chain Theatres v. 
U. S., N.T.. 68 S.Ct. 947, 334 U.S. 
110, 92 L.Ed. 1245, petition denied 
68 S.Ct. 1343—U. S. v. Griffith. Okl., 
68 S.Ct. 941, 334 U.S. 100, 92 L.Ed. 
1236—^U. S. v. Paramount Picture.^, 
N.Y., 68 S.Ct. 915. 334 U.S. 131. 92 
L.Ed. 1260—Public Service Com¬ 
mission of Wlscon.'sln v. Wisconsin 
Telephone Co., Wls., 53 S.Ct. 614, 
289 U.S. 67, 77 L.Ed. 1036. 

4 C.J. p. 1201 note 44. 

3. U.S.—Stewart v. Southern Ry. 
Co.. Mo., 62 S.Ct. 616, 315 U.S. 283, 
86 L.Ed. 849—City of St. Louis v. 
Western Union Tel. Co., Mo., 13 S. 
Ct. 485. 148 U.S. 92, 37 L.Ed. 380. 
rehearing denied 13 S.Ct. 990, 149 
U.S. 465. 37 L.Ed. 810. 

Not all disputed issues submitted to 
Jury 

U.S.—Magenau v. Aetna Freight 
Line.s. Inc.. Pa., 79 S.Ct. 1184, 360 

U. S. 273, 3 L.Ed 2d 1224. 

4 . U.S.—National Surety Co. v, Cor- 
lell, N Y.. 63 S.Ct, 678, 289 U.S. 426, 
77 L.Ed. 1300, 88 A.L.R. 1231. 

B. U S.—Lincoln Gas & Electric 
Light Co. V. City of Lincoln, Neb., 
32 S.Ct. 271, 223 U.S. 349, 56 L.Ed. 
466. 

6. U.S.—Chicago. M. & St. P. R. Co. 

V. Tompkins, S.D., 20 S.Ct. 336, 176 
U.S. 167, 44 L.Ed. 417. 

6.5 US.—Skelly Oil Co. v. Phillips 
Petroleum Co., Okl., 70 S.Ct. 87G. 
339 U.S. 667, 94 L.Ed. 1194. 

7. U.S.—U. S. V. Shelby Iron Co. of 
New Jersey, Ala., 47 S.Ct. 515, 273 
U.S. 571, 71 L.Ed. 781. 

4 C.J. p 1195 note 96, p 1196 note 97 
—25 C.J. p 780 note 18. 

Maimer and terms of amendment 
Supreme Court will not give specif¬ 
ic directions as to the amendment, 
but will leave the manner and terms 
of the amendment to the lower court. 


I court,except 

U.S.—Sheehy v. Mandeville, D.C., 6 
Cranch 263, 8 L.Ed. 216. 

8. U.S.—^Warner v. Godfrey, 22 S.Ct. 
862, 186 U.S. 365, 46 L.Ed. 1203. 

9. U.S.—Cleveland Rolling-Mill Co. 
V. Rhodes. Ill., 7 S.Ct. 882, 121 U. 

S. 255, 30 L.Ed. 920. 

10. U.S.—Clerke v. Harwood, Md., 3 
Dali. 342, 1 L.Ed. 628. 

Securities and Exchange Commis¬ 
sion V. C. M. Joiner Leasing Corpo¬ 
ration, D.C.Tex., 63 F.Supp. 714. 
D.C.—Communist Party of U. S. v. 
Subversive Activities Control 
Board, 254 P.2d 314, 102 U.S.App. 
D.C. 395. 

Pairment of costs and fees 

(1) Mandate may be withheld until 
all costs and fees in the case are paid. 
U.S.—0.sborn v. U. S.. Kan, 131 U.S. 

appendix cxxxvil, 23 L.Ed. 871. 

(2) Mandate may be issued by the 
clerk on their payment. 

U.S.—^Vory v. Watkins, Ark., 23 How. 
469, 16 L.Ed. 522. 

Where application for issuance at 
unusual time is made, notice must 
be given to the adverse party. 

U.S.—Means v. Dowd, N.C., 9 S.Ct. 
793, 128 U.S. 683, 32 L.Ed. 678. 

Construction 

(1) Where the mandate of the Su¬ 
preme Court is ambiguous, the lower 
court may construe it for the pur¬ 
pose of arriving at its true Intent 
and meaning. 

U.S.—Federal Communications Com¬ 
mission v. Pottsvillc Broadcasting 
Co., App.D.C., 60 S.Ct. 437, 309 U. 
S. 134, 84 L.Ed. 656. 

(2) In construing the mandate or 
in olherwl.se determining what was 
decided by the Supreme Court and 
what was ordered done, the opinion 
of the Supreme Court should be ex¬ 
amined and consulted. 

U.S.—Gulf Keflning Co. of Louisiana 
V. U. S., La., 46 S.Ct. 62, 2C9 U.S. 
126, 70 L.Ed. 195. 

Ohio Oil Co. v. Thompson, C.C. 
A.Mo., 120 F.2d 831, certiorari de¬ 
nied 62 S.Ct. 112, 314 U.S. 658, 86 
L.Ed. 628. 

4 C.J. p 1212 note 47. 
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as to matters not decided on the 

(3) Mandate held in ofCect affirm¬ 
ance of original judgment. 

U.S.—U. S. V. Certain Lands in St. 
Charles County, Known as Weldon 
Springs Area, D.C.Mo., 61 F.Supp. 
199. 

(4) Mandate construed 

U.S.—U. S. V. Terminal R. As.s’n of 
St. Louis. Mo., 35 S Ct. 408, 236 
U.S. 194, 59 T. Ed. 535. 

Cone V. West Virginia Pulp 
Paper Co., C.A.S.C., 170 F.2d 770. 
certiorari denied 69 S Ct. 1140. 337 
U.S. 920, 93 LEd. 1729—In n 

Wright, C.C.A.Ind, 126 F.2d 92. 
certiorari denied 03 S.Ct. 39, 317 U. 
S. 627, 87 L.Ed. 507. 

Securitir.s and Exchange Cornnii.^- 
slon V. C. M. Joiner Leasing Corpo¬ 
ration, DC Tex, r>3 F.Supp. 714. 

11. U.S.—Arkadoli)hia Milling Co. v. 
St. Louis Souihwe.slern Ry. Co. 
Ark.. 39 S.Ct. 237, 249 U.S. 134. 6:’. 
L.Ed. .117, motion denied St. L(tui.s. 
I. M. & S. 11. Co. V. Sou I hern (” 01 - 
ton Oil Co., 39 set. .387. 

William H. Rankin Co. v. Asso¬ 
ciated Rill Posters of U. S. and 
Canada. C.C.A.N.Y., 42 P.2d 1.52. 

certiorari denied Associated Rill 
Poster.^ of U. S. and Canada v. Wrn 
H. Rankin Co., 61 S.Ct. 37, 282 U.S 
8G4, 75 L.Ed. 765. 

Anderson v. Mt. Clemens Pot- 
terv Co., D.C.Mich., CO F.Supp. 710, 
certiorari dismissed 67 S.(’’t. 1191, 
331 U.S. 784, 91 L.Ed. 1815, an^t 
! appeal di.smiasod, C.C.A., 162 F.2d 
200—Milw-aukee County v. M. E. 
White Co., D.C.Tll., 17 F.Supp. 7.59 
Street v. Shipowners’ Ass’n of 
Pacific Coast, C.C.A.Cal., 209 F. 5. 
certiorari denied 45 S.Ct. 95, 266 
U.S. 611, 69 L.Ed. 467. 

4 C.J. p 1213 note 83, p 1219 note 30. 
Bnllng held res Judicata 
U.S.—^U. S. v. Certain Land In City 
of Cape Girardeau, Mo., D.C.Mo., 79 
F.Supp. 668, affirmed, C.A., 17 F.2d 
463. 

Xiower court caimot rthcar or re. 
consider matters decided by Supreme 
Court. 

U.S.—Pease v. Rathbun-Jones Engi- 
^ neerlng Co., Tex., 37 S.Ct. 283, 243 
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appeal. 12 Accordingly, it is the duty of the lower 
court, on the remand of the cause, to comply with 
the mandate of the Supreme Court and to obey the 
directions thereinbut the trial court may make 
any order or direction in the further progress of 
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the cause that is not inconsistent with the decision 
and directions of the Supreme Court,or may con¬ 
duct such further investigation of the matter as will 
allow it to enter an appropriate judgment.l^-® 

So, the lower court may have limited powers, after 


U.S. 273, 61 L.Ed. 715, Ann.Cas. 
191 8C 1147. 

U. S. V. First National Picture.^, 
T>r.N.Y., 51 F.2d 552, reversed on 
other jrrounds 51 S.Ct. 45, 282 U.S. 
44,75 1. Kd. 151. 

4 C.J. p 1115 notes 88. 92. 

12. U.S.—Hartford Life Ins. Co. v. 
Blincoo, Mo., 41 S.Ct. 276, 255 U.S. 
129, 66 I^.Kd. 549. 

In re Wright, CC.A.Ind., 12G F. 
2d 92, certiorari denied 63 S.Ct. 39, 
317 U.S 627. 87 L.Ed. 507. 

U. S. V. Southern Pac. Co., D.C. 
Utah, 290 F. 413. 

D.C.—Communist Party of U. S. v. 
Subversive Activities Control 
Board, 254 F.2d 314, 102 U.S.App. 
D.C. 395. 

Neb.—Hawk v. Olson. 22 N.W.2d l3fi, 
146 Ncl). 875—Engen v. Union State 
Bank, 23G N.W. 711, 121 Nel) 257. 
certiorari denied Todok v. Union 
State Bank. 52 S.Ct. 33, 284 U.S. 
655. 76 L.Ed. 555. 

4 C.J. p 1216 note 99, p 1232 note 66 
[a]. 

13. U.S.—Federal Communications 
Commission v. Pottsville Broad¬ 
casting Co., App D.C., 60 S.Ct. 437, 
309 U.S. 134, 84 L.Ed. 656—Kansas 
City Southern Ry. Co. v. Guardian 
Trust Co., Mo., 50 S.Ct. 194, 281 
U.S. 1, 74 L.Ed. 659—IT. S. v. Cali¬ 
fornia Co-op. Canneries, D.C., 49 
S.Ct. 42.3, 279 U.S. 553, 73 L.Ed. 
838 —u. S. V. Terminal R. Ass’n of 
St. Louis. Mo., .35 S.Ct. 408, 236 
U.S. 194, 69 L.Ed. 535. 

Cone V. West Virginia Pulp & 
Paper Co., C.A.S.C., 170 F.2d 770, 
certiorari denied 69 S.Ct. 1149, 337 
U.S. 920, 93 L.Ed. 1729—Gratz v. 
McKee, C.C.A.Mo., 9 F.2d 693, cer¬ 
tiorari denied 46 S.Ct. 472, 270 U.S. 
664, 70 L.Ed. 788—City of Omaha v. 
Omaha Electric Light & Power 
Co., Neb., 255 F. 801, 167 C.C.A. 129, 
certiorari denied 39 S.Ct. 491, 260 
U.S. 640, 63 I^.Ed. 1184. 

Anderson v. Mt. Clemens Pot¬ 
tery Co., D.C.Mieh., 69 F.Supp. 710, 
certiorari dismissed 67 S.Ct. 1191, 
331 U.S. 784, 91 L.Ed. 1816, and 
appeal dismissed, C.C.A., 162 F.2d 
200—Securities and Exchange Com- 
riii.ssion v. C. M. Joiner Leasing 
Corporation, D.C.Tex., 63 F.Supp. 
714. 

Landon v. Court of Industrial 
Relations of State of Kansas, D.C. 
Kan., 269 F. 411. 

C.J. P 1221 note 68, p 1222 note 61. 
Control of action of lower court 
Where Supreme Court sends a man¬ 
date to court below, unless the man¬ 


date leaves something to the Judg¬ 
ment or discretion of the inferior 
court, and that court mistakes or 
misconstrues, or does not give full 
cllect to, the mandate, its action may 
be controlled by the Supreme Court 
either on a new appeal or by writ of 
mandamus. 

U.S.—Ohio Oil Co. V. Thompson, C.C. 
A.Mo., 120 F.2d 831, certiorari de¬ 
nied 62 S.Ct. 112, 314 U.S. 668, 86 
L.Ed. 528. 

Jurisdiction 

(1) Where the Supreme Court by 
Its decision and directions puts an 
end to the litigation, the lower court 
is without jurisdiction except to com¬ 
ply with whatever directions are 
made. 

U.S.—Evens & Howard Fire Brick Co. 
V U. S., Mo., 36 S.Ct. 415, 236 U.S. 
210, 69 L.Ed. 642—U. S. V. New 
York Indians, CLCl., 19 S.Ct. 487, 
173 U.S. 464, 43 L.Ed. 769. 

(2) After a case has been remand¬ 
ed to the trial court for further pro¬ 
ceedings, when It is discovered that 
the trial court lacked Jurisdiction the 
trial court cannot dismiss because of 
lack of Jurisdiction but must comply 
with the mandate. 

U.S.—Skillern’s Ex’rs v. May’s Ex’rs, 
Ky., 6 Cranch 267, 3 L.Ed. 920. 

Vacation or modUloation of Juderment 

(1) Generally, after a cause has 
been determined on appeal and re¬ 
manded, the lower court is without 
power to vacate or modify the Judg¬ 
ment of the Supreme Court. 

U.S.—John Simmons Co. v. Grier 
Bros. Co., Pa.. 42 S.Ct. 196, 258 U. 
S. 82, 66 L.Ed. 476, motion denied 
42 S.(3| 685, 259 U.S. 576, 66 L.Ed. 
1071—?n re Sanford Fork & Tool 
Co., Tnd., 16 S.Ct. 291, 160 U.S. 247, 
40 L.Ed. 414. 

(2) Also, except as directed by the 
Supreme Court, the lower court Is 
generally without power to vacate, 
alter, or modify the Judgment orig¬ 
inally entered by it. 

U.S.—Gaines y. Caldwell, Ark., IS S. 
Ct. 611, 148 U.S. 228, 37 L.Ed. 432. 

14. U.S.—Sprague v. Ticonic Nat. 

Bank, Me., 59 S.Ct. 777. 307 U.S. 
161, 83 L.Ed. 1184—Arkadelphla 

Milling Co. V. St. Louis Southwest¬ 
ern Ry. Co., Ark., 39 S.Ct. 237, 249 
U.S. 134, 63 L.Ed. 617, motion de¬ 
nied St. Louis, I. M. & S. R. Co. v. 
Southern Cotton Oil Co., 39 S.Ct. 
387—Oregon & C. R. Co. v. U. S., 
Or., 37 S.Ct. 443, 243 U.S. 649, 61 L. 
Ed. 890—In re City Nat Bank, 
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Tex., 14 S.Ct 804. 163 U.S. 246. 38 
L.Ed. 706. 

Houston V. Commissioner of In¬ 
ternal Revenue, C.C.A., 53 P.2d 445. 
Any matters left open by mandate 
of the Supreme Court may be pa.s.sed 
on by trial court. 

U.S.—In re Potts, Ohio, 17 S.Ct 520, 
166 U.S. 263, 41 L.Ed. 994. 
Discretion within limitations 
Where the directions given on re¬ 
mand impose limitations either as to 
subject matter or relief, or both, the 
trial court has power and discretion 
only within the limitations imposed. 
U.S.—Latta v. Granger, Ark., 17 S.Ct. 
746, 167 U.S. 81, 42 L.Ed. 86—Knee- 
land V. American L. & T. Co., Ind., 
11 S.Ct 426, 138 U.S. 609, 34 L.Ed. 
1052. 

Decision of lower court reviewable 

Where appeal to the Supreme Court 
does not involve all the issues pond¬ 
ing in the inferior court or the deci¬ 
sion, and mandate of the Supreme 
Court leaves some question open for 
determination of the inferior court, 
or if in further proceedings In the 
case in which appeal occurs new is¬ 
sues arise and new parties Join or are 
joined in the litigation, the decision 
of the lower court on such matter 
may be reviewed by the proper court. 
U.S.—Ohio Oil Co. V. Thompson, C.C. 
A.Mo., 120 F.2d 831, certiorari de¬ 
nied 62 S.Ct. 112, 314 U.S. 658, 86 
L.Ed. 528. 

Acconuting 

Lower court may reopen the ques¬ 
tion and state or restate an account 
between the parties, where the Su¬ 
preme Court has expressly ordered an 
accounting. 

U.S.—Dunlop V. Hepburn, D.C., 3 

Wheat. 231, 4 L.Ed. 377. 

Effect of modlllcatioii of decree 

Where a decree dismissing a suit 
to restrain enforcement of an ordi¬ 
nance fixing a gas rate “with preju¬ 
dice” provided that, after three years, 
application might be made for rein¬ 
statement, the Supreme Court’s mod¬ 
ification of the decree, by substitut¬ 
ing "without prejudice" for "with 
prejudice," did not affect the provi¬ 
sion with respect to reinstatement, 
or deprive the district court of pow¬ 
er to reinstate the suit. 

U.S.—City of Des Moines, Iowa, v. 
Des Moines Gas Co., C.C.A.lowa, 
264 F. 606. 

14.5 U.S.—Felter v. Southern Pac. 
Co., Cal., 79 S.Ct. 847, 359 U.S. 326, 
3 L.Ed.2d 864. 
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remand of a cause without specific directions, to 
grant a new trial,or to permit an amendment of 
pleadings,!® or findings of fact;!*^ and a new trial 
is proper and necessary where intended by the man¬ 
date.!® On the filing of a mandate or remittitur of 
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the Supreme Court directing a certain judgment, 
the lower court has no discretion but must comply 
therewith by entering a judgment conforming to 
such directions.!® 

The reversal by the Supreme Court of a judgment 


15. U.S.—Plza Hermanos v. Calden- 
tey, Puerto Rico, 34 S.Ct. 263, 231 
U.S. 690, 68 L.Ed. 439—Ex parte 
Fuller, Ind.Terr., 21 S.Ct. 871, 182 

U. S. 662, 46 L..Ed. 1230. 

When new trial grraated 

(1) Generally, a new trial cannot 
be granted by the lower court after 
remand of a cause to it. 

U.S.—Chalres v. U. S., Fla., 8 How. 
611, 11 L.Ed. 749. 

(2) However, a new trial or re¬ 
hearing may be granted whore the 
opinion and mandate of the Supreme 
Court expressly or Impliedly commits 
this matter to the discretion of the 
lower court. 

U.S.—Plza Hermanos v. Caldentey, 
Puerto Rico, 34 S.Ct. 253, 231 U.S. 
690, 58 L.Ed. 439—^Ex parte Med¬ 
way, Ct.Cl., 23 Wall. 604, 23 L.Ed. 
160. 

16. U.S.—^Rio Grande Dam & Irr. Co. 

V. U. S., N.M., 30 S.Ct. 97, 216 U.S. 
266, 64 L.Ed. 190. 

ITo power to permit amendments 

(1) Where the Supreme Court has 
determined the case on the merits. 
U.S.—Mackall v. Richards, D.C., 6 S. 

Ct. 234. 116 U.S. 46. 20 L.Ed. 658—j 
Ex parte Story, La., 12 Pet. 839, 9 
L.Ed. 1108. ‘ 

Peavy-Bymes Lumber Co. v. 
Commissioner of Internal Revenue, 
C.C.A.La., 86 P.2d 234, certiorari de¬ 
nied 67 S.Ct. 612, 300 U.S. 674, 81 L. 
Ed. 879, 

(2) Where Supreme Court has per¬ 
emptorily ordered dismissal of the 
bill of complaint. 

U.S.—Ashwandcr v. Tennessee Valley 
Authority, D,C.Ala., 14 F.Supp. 11. 

Amendment pexmlssible 

(1) Where no leave or direction 
has been granted by the Supreme 
Court, whether an amendment of 
pleadings shall be allowed in a par¬ 
ticular case is committed primarily j 
to the discretion of the lower court. 
U.S.—In re Sanford Fork & Tool Co., 

Ind., 16 S.Ct. 291, 160 U.S. 247. 40 
L.Ed. 414. j 

4 C.J, p 1224 note 9, P 1226 note 12— 
25 C.J. p 780 note 19. ; 

(2) Lower court may permit i 
amendment when the Supreme Court 
has determined the case on a ques¬ 
tion of pleading rather than on the I 
merits. 

U.S.—Alexandria Mar. Ins. Co. v. 
Hodgson, D.C., 6 Cranch 206, 8 L. 
Ed. 200. j 

(3) Trial court may allow amend- I 
ments where, without any specifle dl-1 


rections, the cause has been remand¬ 
ed for further proceedings. 

U.S.—City of Texarkana, Tex. v. Ar¬ 
kansas, Louisiana Gas Co., Tex., 59 
S.Ct. 448, 306 U.S. 188, 620, 83 L. 
Ed. 698. 

Nature of amendments permitted 

(1) Where lower court has power 
to grant leave to amend, it may per- 

I mlt an amendment which falls short 
of constituting a new cause of action. 

[ U.S.—^Rio Grande Dam & Irr. Co. v. 
U. S., N.M., 30 S.Ct. 97, 216 U.S. 
266, 64 L.Bd. 190. 

(2) Lower court may permit an 
amendment which supplies omission.** 
and defects, especially where the de¬ 
fect is one on which the reversal was 
ha.sed wholly or in part. 

U.S.—Everhart v. Huntsville Female 
College, Ala., 7 S.Ct. 655, 120 U.S. 
223, 30 L.Ed. 623. 

(3) However, a party cannot be al¬ 
lowed so to plead as to open up mat¬ 
ters already adjudicated by the Su¬ 
preme Court. 

U.S—Thompson v. Maxwell Land- 
Grant & R, Co., N.M., 3 8 S.Ct. 121, 
168 U.S. 461, 42 L.Ed. 539. 

25 C.J. p 781 note 20. 

17. Where cause is remanded with 
directions, the lower court cannot 
correct alleged errors in the ilncliri' 
of fact or amend by making addi¬ 
tional findings. 

U.S.—Hickman v. Ft. Scott, Kan., 12 
S.Ct. 9, 141 U.S. 416, 36 L.Ed. TT.T 
—Kneeland v. American L. & T. 
Co., Ind., 11 S.Ct, 426, 138 U.S. 609, 
34 L,Ed. 1052. 

18. U S.—District of Columbia v. 

McBIair, D.C., 8 S.Ct. 64L 124 U.S. 
320, 31 L.Ed. 449. • 

E. G. Shinner & Co. v. Lauf, D.C. 
Wis., 36 F.Supp, 709. 

When intended 

(1) A new trial will be considered 
intended where the case has been re¬ 
versed and remanded generally and 
the facts arc disputed. 

U.S.—District of Columbia v. Mc¬ 
BIair, D.C., 8 S.Ct 647, 124 U.S. 320, 
31 L.Ed. 449. 

(2) Where a case has been remand¬ 
ed to the court of claims for further 
findings of fact, without on order di¬ 
rectly setting aside the Judgment or 
directing the court to set It aside, the 
order will not be construed as au¬ 
thorizing a new trial, but as limiting 
the remand to "further findings of 
fact." 

U.S.—^Norris v. U. S., 56 Ct.Cl. 208, af- 
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firmed 42 S.Ct. 9. 267 U.S. 77, 66 
L.Ed. 136. 

Scope of new trial 

(1) Where the case has been* 
opened for retrial all pertinent is¬ 
sues left undetermined may be re¬ 
tried, including issues as to matters 
originally alleged but not tried on the 
first trial. 

U.S.—Davis V. O'Hara, Neb., 45 S.Ct. 
104, 266 U.S. 314, 69 L.Ed. 303. 

(2) Where, however, on remanding 
a cause, the Supreme Court has ex¬ 
pressly or in effect given directions 
as to the Issues to bo tried, the new 
trial may and should be confined to 
the issues designated. 

U.S.—New Orleans v. Games, La., 11 
I S.Ct. 428, 138 U.S. 595, 21 L.Ed. 3102 
I —Kneeland v. Anu rie in L. & T. 
Co., Ind., 11 S.Ct. 42G, 138 U.S. 609, 

34 L.Ed. 1052. 

19. U.S.—In re Sanford Fork & Tool 
Co., Ind., 16 S.Ct. 291, ICO U.S. 247, 
40 L.Ed. 414. 

4 C.J. p 1233 note 84. 

MTheu motion considered 

j Lower court need not give Immedi¬ 
ate consideration to a motion for 
judgment In accordance with the 
in.Mndate. 

U.S.—In re Hall, 17 S.Ct. 723, 1G7 U. 
S. 38, 42 L.Ed. 69. 

Substitution on appeal la no bar 

to immediate execution in the l(>wer 
court against the substituted party 
after afilrmance. 

U.S,—Texas & P. R. Co. v. Anderson, 
Tex., 13 S.Ct 843, 149 U.S. 237 37 
L.Ed. 717. 

Interest and costs 

(1) Lower court is without power 
to allow Interest after afilrnirince of 
a judgment not allowing Interest. 
U.S.—Ex parte Washington & G. R. 

Co., D.C., 11 S.Ct. 673, 140 ihS. 91, 

35 L.Ed. 339—Boyce’s Ex’rs v. 
Grundy, Tenn., 9 Pet. 275, 9 L.Ed. 
127. 

(2) However, the lower court may 
compute the interest allowed in an 
affirmed judgment, 

U.S.—Brown v. Van Braam, R. I. 8 
Dali. 344, 1 L.Ed. 629. 

(3) Where the mandate is silent as 
to costs, the matter is left open for 
determination by the lower court, 
according to the general rule that 
costs follow the judgment. 

U.S.—McKnight v. Craig, D.C., 6 

Cranch 183, 3 L.Ed. 193—Riddle & 
Co. V. Mandeville & Jamesson, 6* 
Cranch 86, 3 L.Ed. 161. 
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or decree ordinarily necessitates restitution to a 
party who has suffered loss from the enforcement 
thereof,20 and such restitution may be enforced by 
the lower court .21 

Various procedures or remedies are available to 
obtain enforcement of the Supreme Court's man- 
datc .22 
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The Supreme Court will not recall its mandate for 
the purpose of reexamining the cause on the mer¬ 
its,23 or for the purpose of granting supplemental 
relief but the court may recall its mandate where 
there arc clerical errors, fraud, or imposition in the 
judgment.26 After a case has been decided and re¬ 
manded, the Supreme Court has no jurisdiction to 


20. U.S.—Atlantic Coast Line R. Co. 
V. State of Florida, Ga., 65 S.Ct. 
713, 296 TJ.S. 301, 79 L.Ed. 1461, re¬ 
hearing denied Atlantic Coast Line 

R. Co. V. State of Florida, 66 S.Ct. 
918, 295 U.S, 769, 79 L.Ed. 1710, 
and State of Florida v. U. S., 66 S. 
Ct. 918, 295 U.S. 769, 79 L.Ed. 1710 
—Baltimore & O. R. Co. v. U. S., 
Ill.. 49 S.Ct. 492, 279 U.S. 781, 73 
L.Ed. 964—^Northwestern Fuel Co, 
V. Brock, Iowa, 11 S.Ct. 523, 139 U. 

S. 216, 36 L.Ed. 161. 

4 C.J. p 1235 note 27. 

Discretion of court j 

Restitution of thing received under 
erroneous Judgment is not of mere 
right, but IS ex gratia, resting in ex¬ 
ercise of sound discretion, and court 
will not order it where Justice of 
case does not call therefor. 

U.S.—St. Louis-San Francisco Ry. Co. 
V. Lawrence, D.C.Okl., 30 F.2d 464. j 
State of Florida v. U. S., D.C.Ga., 
11 F.Supp. 36, reversed on other 
grounds Atlantic Coast Line R. Co. | 
V. State of Florida. 66 S.Ct. 713, 296 

U. S. 301. 79 L.Ed. 1461, rehearing 
denied 55 S.Ct. 918, 295 U.S. 769. 
79 L.Ed. 1710, and State of Florida 

V. U. S.. 55 act. 918, 296 U.S. 769. 
79 L.Ed. 1710. 

Beetltutlou pandlnar fl&ul determina- 
tion 

(1) Restitution may be denied 
pending final determination, after de¬ 
cision on appeal determined Inter¬ 
locutory Injunction was unnecessary. 
U.S.—St. Louis-San F^rancisco Ry. Co. 

V. Lawrence, D.C.Okl., 30 F.2d 454. 

(2) Railroad company, removing 
shops pending appeal from interlocu¬ 
tory Injunction restraining interfer¬ 
ence therewith, will not be required 
to restore shops before final deter¬ 
mination. 

U.S.—St. Louis-San Francisco Ry. Co. 
V. Lawrence, supra. 

Bemedies 

A party entitled to restoration has 
the remedy of bringing an action of 
assumpsit for money had and re¬ 
ceived or following a summary pro¬ 
ceeding in the original suit, both 
remedies being cumulative. 

U.S.—Ex parte Morris & Johnson, 
Ala., 9 Wall. 606, 19 L.Ed. 799. 

Oue who has rsoeivod mousy lu be¬ 
half of party to the Judgment can¬ 
not, however, be compelled to restore 
it after reversal where he has al¬ 
ready disbursed the money, in good 


faith and without notice of an ap¬ 
peal or certiorari. 

U.S.—Penhallow v. Doane, N.H., 3 
Dali. 64, 1 L.Ed. 507. 

Bight to lAjuuctiou 

Failure of railroad company, re¬ 
moving shops pending appeal from 
interlocutory Injunction restraining 
ii^terference therewith, to restore 
status quo after reversal, did not de¬ 
feat right to permanent injunction. 
U.S.—Lawrence v. St. Louis-San 
Francisco Ry. Co., Okl., 49 S.Ct. 
106, 278 U.S. 228, 73 L.Ed. 282. i 

21. U.S.—^In re Lincoln Gas & Elec¬ 
tric Light Co., 42 S.Ct. 2. 267 U.S. 
6 , 66 L.Ed. 101. 

4 C.J. p 1236 note 32. 

Persons not parties 

(1) Strict restitution of thing tak¬ 
en under erroneous Judgment is con¬ 
fined to parties to record, and is to be 
made although court is without Ju¬ 
risdiction over merits, the restitution 
then being mere change of posses¬ 
sion with no adjudication on parties’ 
rights. 

U,s.— State of Florida v. U. S., D.C. 
Ga., 11 F.Supp. 36, reversed on oth¬ 
er grounds Atlantic Coast Line R. 
Co. V, State of B'lorida, 65 S.Ct. 713, 
296 U.S. 301, 79 L.Ed. 1461, rehear¬ 
ing denied 65 S.Ct. 918, 296 U.S. 
769, 79 L.Ed. 1710, and State of 
Florida v. U. S., 65 S.Ct. 918, 296 
U.S. 7C9, 79 L.Ed. 1710. 

(2) Under a supersedeas bond, giv¬ 
en by a gas and electric light com¬ 
pany to continue in force a tempo¬ 
rary injunction against the enforce¬ 
ment of a rate ordinance pending ap¬ 
peal from the decree dismissing the 
bill, the district court can require the 
repayment of the overcharges to the 
consumers, although they were not 
parties to the action. 

U.S.—Ex parte Lincoln Gas & Elec¬ 
tric Light Co.. Neb., 41 S.Ct. 658. 
256 U.S, 612, 66 L.Ed. 1066, rehear¬ 
ing denied 42 S.Ct. 2, 267 U.S. 6, 
66 L.Ed. 101. 

Assessment of damages 

District court requiring bond pend¬ 
ing appeal from interlocutory in¬ 
junction could, after reversal, refuse 
to assess damages in restitution until 
final hearing. 

U.S.—Lawrence v. St. Louis-San 
Francisco Ry. Co., Okl., 49 S.Ct. 
106, 278 U.S. 228, 73 L.Ed. 282. 

22. U.S.—Baltimoro & O. R. Co. v. 
U. S., Ill., 49 S.Ct. 492, 279 U.S. 781, 
73 L.Ed. 964. 


Paarticnlar remedies 

(1) Application may be made to 
the lower court by motion, petition, 
or bill of review for correction or 
amendment of the Judgment or de¬ 
cree. 

U.S.—In re Royall, Va., 8 S.Ct. 1392. 
126 U.S. 696, 31 L.Ed. 865. 

(2) In some cases, where the low¬ 
er court has refused to carry into 
effect the mandate, the Supreme 
Court has proceeded to enter final 
Judgment and award execution. 

U.S.—Tyler v. Magwlre, Mo., 17 Wall. 
263, 21 L.Ed. 676—Martin v. Hunt¬ 
er. Va., 1 Wheat 304, 4 L.Ed. 97. 

(3) Supreme Court may enforce 
compliance with Its mandate by man¬ 
damus. 

U.S.—-Baltimore & O. R. Co. v. U. S., 
Ill., 49 S.Ct. 492, 279 U.S. 781, 73 
L.Ed. 954. 

(4) Party may appeal from Judg¬ 
ment of lower court to determine 
whether it complies with mandate of 
Supreme Court. 

U.S.—Baltimore & O. R. Co. v. U. S., 
supra—^U. S. v. Terminal R. Ass’n 
of St. Louis. Mo., 36 S.Ct 408, 236 
U.S. 194, 69 L.Ed. 635. 

(5) Where reversal would not ben¬ 
efit appellant, It will not be awarded 
on appeal from action taken under a 
mandate. 

U.S.—Campbell v. Pratt, D.C., 2 Pet 
364, 7 L.Ed. 449. 

(6) Dissolution of three-judge 
court. 

U.S.—Davis V. County School Board 
of Prince Edward County, Va., D. 
C.Va., 142 F.Supp. 618. 

23. U.S.—^Peck V. Sanderson, Pa., 18 
How. 42, 16 L.Ed. 263—Browder v. 
McArthur, Ohio, 7 Wheat. 68, 5 L. 
Ed, 397. 

24. U.S.—Slbbald v. U. S., Fla., 2 
How. 466, 11 L.Bd. 337. 

25. U.S.—Killian v. Ebblnghaus, D. 

I C., 4 S.Ct 698, 111 U.S. 798, 28 L.Ed. 

I 693. 

After expiration of term 
I (1) It has been denied that the 
! court has any power to recall its 
j mandate after the expiration of the 
term at which the Judgment was 
rendered and the mandate Issued, in 
the absence of a special order con¬ 
tinuing Jurisdiction over the cause. 
U.S.—Le More v. U. S., Ill., 181 U.S. 
appendix Ixxxv, 19 L.Bd. SOL 
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grant a rehearing, at least unless it first recalls the 
mandate for the purpose of reinvesting itself with 
jurisdiction.^® If the court still has jurisdiction, it 
may modify its judgment in order to correct a cler¬ 
ical misprision.27 

The Supreme Court may grant a motion to recall 
and amend an erroneous judgment or order, for the 
purpose of remanding a cause for further proceed¬ 
ings, even after the denial of a motion for rehearing 
and notwithstanding a rule barring consecutive and 
out-of-time petitions for rehearing.27.r> 

§ 202. Certification of Questions 

a. In general 

b. Questions which may be certified 

c. Mode and form of certification 

a. In General 

Before final determination of a case, the court of 
appeais may in its discretion certify to the Supreme 
Court any question of law concerning which it desires 
instruction, and the Supreme Court may either hand 
down binding instructions as to such questions or require 
that the whole record and cause be sent up to it for its 
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consideration. Certification has been limited to cates 
where the question is Involved In another appeal pending 
in the Supreme Court. 

The court of appeals is authorized by statute to 
certify to the Supreme Court any question of law 
concerning which it desires the instruction of that 
court for its proper decision and it is provided 
that on such certification the Supreme Court may 
either give its instructions on the questions certified 
to it,29 which shall be binding on the court of ap¬ 
peals in such case,29 or may require that the whole 
record and cause be sent up to it for its considera¬ 
tion,2i in which case the Supreme Court must de¬ 
cide the whole matter in controversy.^^ The Su¬ 
preme Court will not, however, exercise its discre¬ 
tionary power*to bring up the entire record whore 
the certificate from the court of appeals must be 
dismissed.22.r> \ question may be certified even 
though the case is not one in which the decision 
of the court of appeals will be final .22 

Certification is a matter of discretion with the 
court of appeals, and cannot be demanded by a party 
as a matter of right.24 It is not to be used as a 


(2) However, clerk’s error In di¬ 
recting payment of costs in mandate 
may be corrected after term. 

U.S.—St. I.ouis & S. F. R. Co. V. 
Spiller, Mo., 48 S.Ct. 96, 275 U.S. 
166, 72 L.Ed. 214. 

26. U.S.—Peck V. Sanderson, Pa., IS 
How. 42, 16 L.Ed. 262. 

4 C.J. p 1246 note 14. 

27. U.S.—Elizabeth ▼. American 

Nicholson Pavement Co., N.J., 181 
U.S. appendix cxlviil, 24 L.Ed. 1069. 

27.5 U.S.—Cahill v. New York, N. H. 
& H. R. Co., Conn., 76 S.Ct. 758, 351 
U.S. 183, 100 L.Ed. 1075. 

28. U.S.—Civil Aeronautics Board v. 
American Air Transport, App.D.C., 
73 S.Ct. 2, 344 U.S. 4, 97 L.Ed. 4. 

In re Judith Gap Commercial Co., 
D.C.Mont., 1 F.2d 608, reversed on 
other grounds, C.C.A., 6 F.2d 307. 

3 C.J. p 1000 note 14—26 C.J. p 864 
note 59, p 866 note 71. 

Certification of questions by court of 
appeals to Supreme Court in; j 

Copyright infringement cases see 
Copyright and Literary Property 
§ 160. ! 

Criminal cases see Criminal Law 
5 1636. I 

Decisions under prior statutory pro¬ 
visions for certification of case on 
divided opinion in circuit court see 
3 C.J. p 327 notes 10-13, p 1000 
note 13. p 1003 note 44. 

Appellate jnriediotioa invoked 
Certification by court of appeals of 
question of law invokes Supreme 
Court’s appellate jurisdiction. 

U.S,—Old Colony Trust Co. v. Com¬ 
missioner of Internal Revenue, 


Mas.s., 49 S.Ct. 499, 279 U.S. 716, 73 
L Kd. 918, question answered 49 S. 
Ct. 505. 279 U.S. 732, 73 L.Ed. 929, 
conformed to, C.C.A., U. S. v. Bos¬ 
ton & M. R. R., 33 F.2d 890, and 
Old Colony Trust Co. v. Commis¬ 
sioner of Internal Revenue, 33 P.2d 
891. 

29. U.S.—Dillon v. Strnthcarn SS. 
Co, Fla., 39 S.Ct. 83, 248 U.S. 182. 
63 L.Ed. 199. 

25 C.J. p 864 note 60. 

30. U.S.—^Dillon V. Strathearn SS. 
Co., supra. 

Pacts not reSxamined 

Court of appeals which has stated 
facts to the Supreme Court as the 
basis for questions of law certified 
will not reexamine such questions of 
fact on the same record after the in¬ 
structions of the Supreme Court have 
been received. 

U.S.—^A. B. Dick Co. v. Henry, N.Y., 
198 P. 87, 117 C.C.A, 293—The Pol- 
mlna, N.Y., 173 F. 616, 97 C.C.A. 
567. 

Subordinate issues not foreclosed 

Decision of Supreme Court in re¬ 
sponse to certified question does not 
foreclose consideration by court of 
appeals of other subordinate issues 
not raised or argued before Supreme 
Court. 

U.S.—Lauro v. U. S., C.C.A.N.Y., 163 
P.2d 642. 

31. U.S.—Graver v. Faurot, Ill., 16 
S.Ct. 799, 162 U.S. 435, 40 L.Ed. 
1030. 

3 C.J. p 1001 note 19 [!']—25 C.J. p 
864 note 62. 
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Record brought np 

U.S.—Sinclair v. U. S., App.D.C., 4 9 S 
Ct. 268, 279 U.S. 263, 73 L.Ed. 662. 
26 C.J. p 864 note 62 [a]. 

32. U.S.—Civil Aeronautics Bd. v. 
American Air Transport, App.i>.C. 
73 S.Ct. 2, 344 U.S. 4, 97 L Ed. 4— 
Loowe V. Lawlor, Conn., 28 S.Ct. 
801, 208 U.S. 274, 52 L Ed. 488. i:; 
Ann.Cas. 816. 

32.5 U.S.—Civil Aeronautics TUI. v. 
American Air Transport, App.D.C., 
73 S.Ct. 2, 344 U.S. 4, 97 4. 

Porecloeing poesibillty of review 
Where deadlock apparently existed 
on appeal from judgment of district 
court enjoining enforcement of n reg¬ 
ulation of Civil Aeronautics Board, 
and certificate from court of appeoi.s 
must be dismissed, application for an 
order requiring court of appeals to 
send up the entire record would be 
denied, since granting such applit o- 
tlon might foreclose the possibility 
of review of board’s regulation in 
court of appeals. 

U.S.—Civil Aeronautics Bd. v. Amer¬ 
ican Air Transport, supra. 

33. U.S.—U. S. V. Lane, App.D.C. 3 V 
S.Ct. 94, 246 U.S. 166, 62 L.Ed. 223. 

25 C.J. p 865 note 67. 

34. U.S.—Dickinson v. U. S., Mass . 
174 F. 808, 98 C.C.A. 516—Colla v. 
Brown, Mo., 144 F. 742, 76 C.C.A. 
608, certiorari denied 26 S.Ct. 766, 
202 U.S. 620, 50 L.Ed. 1174. 

Oertifloation. refused 
Where record wae short and ques¬ 
tions raised as to jurisdiction of dis¬ 
trict court to compel action by na¬ 
tional railroad adjustment board 
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substitute for an appeal,and it should be employed 
only when the certifying court is in doubt about 
the specific question certified,36 and the question 
is one of j^ravity and importance.^? 

The Sni-reme Court will dismiss a certificate 
which raises a question of procedure which is within 
the discretion of the court of appeals.37-5 A ques¬ 
tion of law already decided by the Supreme Court 
should not be certified to it for its opinion, notwith¬ 
standing the existence of a dissenting opinion to 
such decision but affirmances in the Supreme 
Court, on equal division of opinion, of rulings of 
the courts of appeals on a question are not such 
authoritative determinations of the question as to 
preclude certification of such question to the Su¬ 
preme Court for determination.^^ 

Where the decisions of several courts of appeals 
on a particular question are conflicting, and the 
<Iucstion has not been presented to the Supreme 
Court, the matter is one which may properly be 
certified to the Suiireme Court for instructions.^® 
'J'he court of appeals will certify a question to the 
Supreme (^ourt where it appears that the same ques¬ 
tion is involved in a prior decision by the court re¬ 
view of which is pending in the Supreme Court 
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and it has been stated that the court of appeals 
limits certification to these cases.^®-^® 

After a case has been decided by the court of 
appeals, it should not certify a question in relation 
thereto to the Supreme Court.^i Where, however, 
the court grants a rehearing, thus vacating its de¬ 
cree, it has power to certify a question,^2 but the 
court will refuse to grant a rehearing for that pur¬ 
pose if convinced of the correctness of its deci¬ 
sion.^3 

Certification hy court of claims. The court of 
claims is authorized by statute, 28 U.S.C.A. § 1255, 
to certify to the Supreme Court any question of 
law as to which instructions are desired, and on such 
certification the Supreme Court may give binding 
instructions on the question.'^^.D 

Certification hy District of Columbia court of ap- 
peals. Prior to the enactment of the statute under 
which the court of appeals for the District of Co¬ 
lumbia was authorized to certify questions to the 
Supreme Court, it was held that such court could 
certify questions only in a case in which its judg¬ 
ment would be final and not susceptible to review 
in the Supreme Court on error or appeal.^^ 


were clear and explicit, circuit court 
of ai>peals refused to certify ques¬ 
tions and left it to Supreme Court to 
df'tcrmino whether certiorari should 
be granted. 

IT.S. —Delaw'are & Hudson R. Corpo¬ 
ration V. 'Williams, C.C.A.Ill., 129 F. 
L'd 11, vacated on other grounds 63 
S.Ct. 256, 317 U.S. 600, 87 L.Ed. 490. 

35. U.S.—Sigafus v. Porter, N.T., 85 
F. 689, 29 C.C.A, 891. 

3G. U.S.—^Williams v. Order of Com¬ 
mercial Travelers of America, C.C, 
A.Ky., 41 P.2d 745, certiorari de¬ 
nied Williams v. Order of United 
Commercial Travelers of America, 
51 S.Ct. 80, 282 U.S. 876, 75 L.Ed. 
774. 

Pressed Steel Car Co, v. Union 
Pac. R. Co.. C.C.A.N.Y., 297 P. 788. 
8 C.J. p 1000 note 14 [c]—25 C.J. p 
865 note 74. 

Necessity under prior statutes for 
actual division of opinion within 
circuit court see 3 C.J. p 1003 notes 
36, 43, 44. 

37. U.S.—Ex parte Lau Ow Bew, 
Cal., 12 S.Ct. 43, 141 U.S. 583, 25 
L.Ed. 868. 

37.5 U.S.—Application of Burwell, 
Cal., 76 S.Ct. 539. 350 U.S. 521, 100 
L.Ed. 666. 

Exercise of discretion 

Supreme Court will not prescribe 
how discretion vested In court of ap¬ 
peals should be exercised. 

U.S.—^Application of Burwell, Cal., 7 6 


S.Ct. 639, 350 U.S. 621, 100 L.Ed. 

666 . 

Certificate of probable cause 

Certified questions as to proper 
procedure for court of appeals to fol¬ 
low in entertaining application for 
certificate of probable cau.se in ap¬ 
peal from habeas corpus proceeding 
will bo dismissed. 

U.S.—^Application of Burwell, supra. 

38. U.S.—Glynn v. Krlppner, C.C.A. 
Minn., 60 F.2d 406. 

39. U.S.—^Hertz v. Woodman, 30 S. 
Ct. 621, 218 U.S. 205, 64 L.Ed. 1001. 

40. U.S.—U. S. V. Woo Jan, Ky., 260 
P. 696, 162 C.C.A. 611. 

40.5 U.S.—Lauro v. U. S., C.C.A.N.Y., 
167 F.2d 416, certified question an- 
.swered 67 S.Ct. 847. 330 U.S. 446, 
91 L.Ed. 1011, answer to certified 
question conformed to, C.C.A., 162 
P.2d 32, motion granted in part and 
denied in part 163 P.2d 642. 

40.10 U.S.—Taylor v. Atlantic Mari¬ 
time Co., C.A.N.Y., 181 P.2d 84, 86. 
“We have not for many years cer¬ 
tified que.stions except in cases where 
the point was involved in another ap¬ 
peal, already pending in . . 

[the supreme] court.’* 

U.S.—Taylor v. Atlantic Maritime 
Co., supra. 

Beaton for limitation 

Court of appeals will not Impose an 
appeal on Supreme Court which It 
does not choo.se to make of its own 
motion; it is not for court of appeals 
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to decide what matters are of suffi¬ 
cient importance to require decision 
by Supreme Court. 

U.S.—Taylor v. Atlantic Maritime 
Co., C.A.N.Y., supra. 

Certiorari not available 

Limitation stated in the text is not 
applicable to cases where no petition 
for certiorari is available to the ag¬ 
grieved party. 

U.S.—Taylor v. Atlantic Maritime 
Co., supra. 

41. U.S.—Celia V. Brown, Mo., 144 
F. 742, 75 C.C.A. 608, certiorari de¬ 
nied 26 S.Ct. 766, 202 U.S. 620, 50 
L.Ed. 1174. 

25 C.J. p 865 note 79. 

Decisions under prior statutes see S 
C.J. p 1003 notes 37-40. 

42. U.S.—German Ins. Co. v. Hearne, 
Pa., 118 F. 134, 65 C.C.A. 84. 

25 C.J. p 865 note 80. 

43. U.S.—German Ins. Co. v. Hearne, 
supra. 

43.5 Former statute 
U.S.—Indian Motorcycle Co. v. U. S., 
Ct.Cl.. 61 S.Ct. 601, 283 U.S. 670, 76 
L.Ed. 1277—Wheeler Lumber 

Bridge & Supply Co. v. U. S., Ct.Cl., 
60 S.Ct. 419, 281 U.S. 672, 74 L.Ed. 
1047. 

44. U.S.—^Heald v. District of Co¬ 
lumbia, App.D.C., 41 S.Ct. 42, 264 
U.S. 20, 65 L.Ed. 106—U. S. v. Lane, 
App.D.C., 38 S.Ct. 94, 245 U.S. 166, 
62 L.Ed. 223. 
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b. Qnevtionfl Wliicli May Be Certified 

Only questions of lew which the lower court has a 
right to decide and which are directly involved in the 
controversy may be certified to the Supreme Court; and 
the whole case may not be sent up, by certificate, for 
review. 

Under the statute authorizing certification of 
questions of law, the whole case cannot be sent up 
by certificate,^5 even when its decision turns on a 
matter of law onlyfor an attempt to send up the 
whole case before judgment or decree would be in¬ 
voking the unlawful exercise of original jurisdic¬ 
tion by the Supreme Court and could not be sus¬ 
tained, even though Congress should expressly au¬ 
thorize it.^7 However, no objection to the sub¬ 
mission of a definite and clean-cut question of law 
arises out of the fact that the answer may be de¬ 
cisive of the whole controversy.^^ 

Only questions of law, and not questions of fact 
or questions of mixed law and fact, can be certi¬ 
fied.*® The question must be such that the answer 
will aid the court in the determination of the case,^® 
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and a proposition which Is abstract or which may 
not arise in the controversy should not be certified.®^ 
The court of appeals cannot ask for instructions on 
an issue which it has no right to decide.®® 

Unresolved questions of local law ordinarily 
should not be certified to the Supreme Court.®®*® 

Under a prior statute authorizing the certifica¬ 
tion of questions on which there was a division 
of opinion in the circuit court, the Supreme Court 
could not consider questions relating to matters of 
pure discretion in the trial court;®® but where a 
motion resting in the discretion of the court pre¬ 
sented for consideration a question going directly 
to the merits, the decision of which would deter¬ 
mine the points in controversy, the reviewing court 
would nevertheless consider the question on a cer¬ 
tificate of division.®* 

c. Mode and Form of Certification 

Certification of questions should be made In the 
proper form and mode; questions of law must be clearly 
and distinctly set forth, together with the fundamental 


QaeetloiL of Juriediction 

Under the former Jud.Code § 260, 
Comp.St. 9 1227, which provided, rel¬ 
ative to writs of error to review 
judgrments of the court of appeals of 
the District of Columbia, that when 
the case was not otherwise review- 
able the question of jurisdiction 
alone should be certified to the Su¬ 
preme Court for decision, where a 
plea to the Jurisdiction clearly raised 
the question, a certificate would add 
nothing: to what the record showed. 
U.S.—^Marine Ry, & Coal Co. v. U. S., 
App.D.C., 42 S.Ct. 32, 257 U.S. 47, 
66 L..Ed. 124. 

45. U.S.—^National Labor Relations 
Board v. White Swan Co., 61 S.Ct. 
751, 313 U.S. 23, 85 L.Ed. 1165. 

Toledo Scale Co. v. Computing 
Scale Co., C.C.A.Ill., 281 P. 488, af¬ 
firmed 43 S.Ct. 458, 261 U.S. 899, 67 
L.Ed. 719. 

3 C.J. p 1001 note 16—25 C.J. p 865 
note 76. 

Certlfloatloa by oonrt of olalus 

which embraces whole case cannot be 
entertained by Supreme Court. 

U.S.—^Wheeler Lumber Bridge & Sup¬ 
ply Co. of Des Moines, Iowa v. U. 
S., Ct.Cl., 50 S.Ct 419, 281 U.S. 572, 
74 L.Ed. 1047. 

46. U.S.—News Syndicate Co. v. 
New York Cent. R. Co., 48 S.Ct 39, 
275 U.S. 179, 72 L.Ed. 226, motion 
denied 48 S.Ct. 206, 72 L.Ed. 1016— 
Biddle V. Luvlsch, Kan., 46 S.Ct. 
88, 266 U.S. 173, 69 L.Ed. 229— 
Graver v. Paurot Ill., 16 S.Ct. 799, 
162 U.S. 435, 40 L.Ed. 1030. 

8 C.J. p 1001 notes 17-20—26 C.J. p 
865 note 76. 

47. U.S.—Baltimore & O. R. Co. v. 


Interstate Commerce Commission, 
Md., 30 S.Ct 86, 216 U.S. 216, 64 L. 
Ed. 164. 

48. U.S.—U. S. v. Mayer, N.Y., 36 S. 
Ct 16, 235 U.S. 65, 69 L.Ed. 129. 

25 C.J. p 865 note 84. 

Certificate from court of claims 

(1) That decision of certified ques¬ 
tion will be decisive of case affords 
no ground for declining to entertain 
certificate from court of claims. 

U.S.—Indian Motorcycle Co. v. U. S., 
CtCl., 61 S.Ct 601, 283 U.S. 670, 
76 L.Ed. 1277. 

(2) Certificate from court of 
claims was not objectionable as em¬ 
bracing the whole case. 

U.S.—^Wheeler Lumber Bridge & Sup¬ 
ply Co. of Des Moines, Iowa v. U. 
S., Ct.Cl., 60 S.Ct. 419, 281 U.S. 672, 
74 L.Ed. 1047. 

49. U.S.—^Pflueger v. Sherman, 65 S. 
Ct. 10, 293 U.S. 65, 79 L.Ed. 193. 

Toledo Scale Co. v. Computing 
Scale Co., C.C.A,I11., 281 P. 488, af¬ 
firmed 43 S.Ct. 468, 261 U.S. 399, 67 
L.Ed. 719. 

3 C.J. p 1002 notes 25, 26—26 C.J. p 
865 note 82. 

50. U.S.—American Bond & Mort¬ 
gage Co. V. U. S., Ill., 61 S.Ct. 118, 
282 U.S. 874, 76 L.Ed. 395—White 
V. Johnson. Ill., 61 S.Ct. 116, 282 
U.S. 367, 76 L.Ed. 388—Lederer v. 
McGarvey, Piu, 46 aCt, 634, 271 U. 
S. 342, 70 L.Ed. 977. 

25 C.J. p 865 note 83. 

Decisions under prior statutes see 3 
C.J. p 1001 notes 21-24. 

*Tt is not the function of the cer¬ 
tificate authorized by ... . [the 

statute] to require • • • [the 6u- 
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preme] Court to answer questions 
not shown to be necessary to the de¬ 
cision of the case." 

U.S.—Busby V. Electric Utilities Em- 
ployee.s Union, App.D.C., 66 S.Ct. 
142, 144, 323 U.S. 72, 89 L.Ed. 78. 

51. U.S.—Lowden y. Northwestern 
Nat. Hank & Trust Co. of Minneap¬ 
olis, Minn., 66 S.Ct. 696, 298 U.S. 
160, 80 L.Ed. 1114—Triplett v. 

Lowell, Md., 66 S.Ct. 646, 297 U.S. 
638, 80 L.Ed. 949, rehoarlng denied 
66 S.Ct. 746, 298 U.S. 691, 80 L.Ed. 
1409—Lederer v. McGarvey, Pa., 46 
S.Ct. 634, 271 U.S. 342, 70 L.Ed. 977. 
Bypothetlcal questions should not be 
certified 

U.S.—Busby V. Electric Utilities Em¬ 
ployees Union, App.D.C., 66 S.Ct. 
142, 823 U.S. 72, 89 L.Ed. 78. 

5a U.S.—Billings v. U. S., N.Y., 34 
S.Ct. 421, 232 U.S. 261, 58 L.Ed. 
596. 

26 C.J. p 865 note 85. 

52.5 U.S.—Busby v. Electric Utili¬ 
ties Employees Union, App.D.C., 66 
act. 142, 823 U.S. 72, 89 L.Ed. 78 . 

Season for rule 

Question of local law should be an¬ 
swered by courts whose special func¬ 
tion it is to resolve questions of local 
law of the Jurisdiction over which 
they preside. 

U.S.—Busby V. Electric Utilities Em¬ 
ployees Union, supra. 

53. U.S.—U. S. V. Rosenburgh, N.Y., 
7 Wall. 680, 19 L.Ed. 263. 

3 C.J. p 1002 note 27. 

54. U.S.—U. S. V. Thomas, Wis., 14 
act. 426, 161 U.S. 677, 88 L.Ed. 
276. 

3 C.J. p 1002 note 28. 
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facti on which they arise, ao that they can be definitely 
anawered. 

The proper mode and form of certification of 
questions to the Supreme Court must be followed in 
order to ol)tain consideration of questions by that 
court but even though a certificate from the 
court of appeals is deficient in specification and 
somewhat wanting in precision, it is the duty of the 
Supreme Court to answer the questions, where the 
matters not specified are not in dispute and the want 
of precision is not so fundamental as to mislead or 
confuse.^^* Questions which are themselves con¬ 
tingent on another question which the court declines 


to answer need not be answered,®^ and questions 
which will not arise in the pending controversy 
unless another issue, not yet resolved by the certify¬ 
ing court, is decided in a particular way will not be 
answered.5^-® 

The certificate should be carefully and precisely 
prepared,58 and each question certified should be 
distinctly and separately stated.59 The question 
certified must be a distinct point or proposition of 
law and must be stated clearly, so that it can be 
definitely answered.®® The Supreme Court will not 
undertake to answer a question of objectionable 
generality, and it will not review proceedings, 


65. U.S.—Hiddle v. Luvisch, Kan., 46 
S.Ct. 88, 266 U.S. 173, 69 L.Ed. 229. 
Bul&s nader former statutes appll. 
cable 

Certificates by the court of appeals 
are governed by the same general 
rules as were formerly applied to 
certificates of division of opinion of 
the judges of the circuit court. 

U.S.—Baltimore & O. R. Co. v. Inter¬ 
state Commerce Commission, Md., 
30 S.Ct. 86, 215 U.S. 216, 64 L.Ed. 
164. 

26 C.J. p 866 note 88—8 C.J. p 1000 
note 14 [!)]. 

StatemeaLt that Instractloa Is desired 

In order to invoke the exercise of 
the Jurisdiction of the Supreme Court 
in the instruction of the court of ap¬ 
peals as to the proper deci.sion of 
questions or propositions of law, the 
certificate must show that the In¬ 
struction of the Supreme Court as to 
the proper decision of such questions 
or propositions is desired. 

U.S.—Columbus Watch Co. v. Rob¬ 
bins, Ohio, 13 S.Ct. 694, 148 U.S. 
266, 37 L.Ed. 446. 

Certified questions eonsldered proper 
and answered 

U.S.—Scripps-Howard Radio v. Fed¬ 
eral Communications Commission, 
App.D.C., 62 S.Ct. 876, 316 U.S. 4, 
86 L.Ed. 1229. 

Gouled V. U. S., C.C.A.N.T., 264 
P. 839, certified questions answered 
41 S.Ct. 261, 265 U.S. 298, 66 L.Ed. 
647, and answers to certified ques¬ 
tions conformed to, C.C.A., 273 P. 
606. 

25 C.J. p 866 note 90. 

Certificates dismissed as insnffleient 

U.S.—State-Planters’ Bank & Trust 
Co. V. Parker, Va., 61 S.Ct. 463, 283 
U.S. 332, 76 L.Ed. 1101—^American 
Bond & Mortgage Co. v. U. S., Ill., 
51 S.Ct. 118, 282 U.S. 874, 76 L.Ed. 
396—^Whlte v. Johnson, Ill., 61 S. 
Ct. 115, 282 U.S. 367, 76 L.Ed. 388. 
25 C.J. p 866 note 91. 

Certificates held defective In part 
U.S.—Quinlan v. Green County, Ky., 
27 S.Ct. 506, 205 U.S. 410, 61 L.Ed. 
860. 

25 C.J. P 866 note 93. 


58. U.S.—Boston Store v. American 
Graphophone Co., Ill., 38 S.Ct. 267, 
246 U.S. 8, 62 L.Ed. 661, Ann.Cas. 
1918C 447. 

57. U.S.—Busby v. Electric Utilities 
Employees Union. App.D.C., 65 S. 
Ct. 142, 323 U.S. 72, 89 L.Ed. 78— 
Lowden v. Northwestern Nat. Bank 
& Trust Co. of Minneapolis, Minn., 
56 S.Ct. 696. 298 U.S. 160, 80 L.Ed. 
1114—Triplett v. Lowell, Md., 66 S. 
Ct. 645, 297 U.S. 638, 80 L.Ed. 949, 
rehearing denied 66 S.Ct. 746, 298 
U.S. 691, 80 L.Ed. 1409—^American 
Bond & Mortgage Co. v. U. S., Ill., 
51 S.Ct. 118, 282 U.S. 374, 76 L.Ed. 
396—^White v. Johnson, Ill., 51 S.Ct. 
115, 282 U.S. 367, 76 L.Ed. 388. 

Question contingent on issue of local 
law 

(1) Supreme Court will refuse to 
answer certified question which is 
contingent on determination of local 
law which was not resolved by certi¬ 
fying court. Thus, certificate from 
court of appeals for District of Co¬ 
lumbia propounding question whether 
an unincorporated labor union with 
its principal ofllce in District of Co¬ 
lumbia was suable as such in an ac¬ 
tion in debt brought against it in the 
district court for the District of Co¬ 
lumbia would be dismissed, since 
plaintiff may proceed In district court 
for the District of Columbia against 
an unincorporated labor union In Its 
common name if, by the law of the 
District, It has capacity to be sued 
as such, and the applicable local law 
was not determined by the courts of 
District. 

U.S,—Busby V. Electric Utilities Em¬ 
ployees Union, App.D.C., 66 S.Ct. 
142, 323 U.S. 72, 89 L.Ed. 78. 

(2) Certification of unresolved 
que.stlons of local law generally see 
supra subdivision b of this section. 

57.5 U.S.—Busby V. Electric Utili¬ 
ties Employees Union, supra. 

58. U.S.—Boston Store v, American 
Graphophone Co., Ill., 88 S.Ct. 267, 
246 U.S. 8. 62 L.Ed. 651, Ann.Cas. 
1918C 447. 


59. U.S.—Pflueger v. Sherman, 65 S. 
Ct. 10, 293 U.S. 55, 79 L.Ed. 193— 
News Syndicate Co. v. New York 
Cent. R. Co., 48 S.Ct. 39, 275 U.S. 
179, 72 L.Ed. 225, motion denied 
48 S.Ct. 206, 72 L.Ed. 1016. 

3 C.J. p 1002 note 32—26 C.J. p 866 
note 95. 

60. U.S.—^News Syndicate Co. v. 
New York Cent. R. Co., 48 S.Ct. 
39, 276 U.S. 179, 72 L.Ed. 225, mo¬ 
tion denied 48 S.Ct. 206, 72 L.Ed. 
1016. 

8 C.J. p 1002 note 30—25 C.J. p 866 
note 94. 

Categorloal answer 

The Supreme Court will not an¬ 
swer questions which are Incapable 
of being categorically answered and 
which would require it to refrarno 
the questions or give qualified an¬ 
swers to them. 

U.S.—Atlas Life Ins. Co. v. W. I. 
Southern, Inc., Okl., 59 S.Ct. 667, 
806 U.S. 663, 83 L.Ed. 987, con¬ 
formed to, C.C.A., 106 P.2d 668. 

61. U.S.—National Labor Relations 
Board v. White Swan Co., 61 S Ct. 
761, 313 U.S. 23, 85 L.Ed. 1165— 
Lowden v. Northwestern Nat. Bank 
& Trust Co. of Minneapolis, Minn., 
66 S.Ct. 696, 2!>S U.S. 160, 80 L. 
Ed. 1114—Pflueger v. Sherman, 65 
S.Ct. 10, 293 U.S. 66, 79 L.Ed. 193 
—State-Planters’ Bank & Trust Co. 
V. Parker, 51 S.Ct. 463, 283 U.S. 332, 
76 L.Ed. 1101—^American Bond & 
Mortgage Co. v. U. S., Ill., 51 S.Ct. 
118, 282 U.S. 374, 76 L.Ed. SOS- 
White V. Johnson, Ill., 61 S.Ct. 116, 
282 U.S. 367, 75 L.Ed. 388—U. S. 
V. Stafoff, Mo., 43 S.Ct. 197, 260- 
U.S. 477, 67 L.Ed. 368. 

3 C.J. p 1002 note 31. 

Different answers 

Court is not required to answer 
questions which admit of one answer 
under one set of circumstances and 
a different answer under another, nei¬ 
ther of which Is stated to be the ba¬ 
sis of the questions certified. 

U.S.—Atlas Life Ins. Co. v. W. I. 
Southern, Inc., Okl., 69 S.Ct. 657, 
806 U.S. 668, 83 L.Ed. 987, con¬ 
formed to, C.C.A., 106 P.2d 668— 
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facts, and circumstances for the purpose of decid¬ 
ing a variety of preliminary questions in order to 
reach and decide an ultimate question submitted.®^ 

The certificate should state the fundamental facts 
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on which the question of law arises, but not the 
evidential facts from which the fundamental facts 
arc found.®'^ Where questions certified are not ap¬ 
posite to the facts stated in the certificate, a dis¬ 
missal is propcr.6^ 


2. Review of Decisions of Court of Appeals 


§ 203. By Appeal 

Appeals to the Supreme Court from decisions of the 
courts of appeals lie only from final Judgments in cases 
where a state statute, relied on by a party, has been held 
invalid by a court of appeals as repugnant to the Con¬ 
stitution, treaties, or laws of the United States, or In 
cases to which the United States or Its agency, officer, 
or employee Is a party and in which an act of Congress 
has been held unconstitutional. 

Under 28 U.S.C.A. § 1254(2), providing that 
cases in the courts of appeals may be reviewed by 
the Supreme Court by appeal by a party relying on 


a state statute held by a court of ai>pcals to be 
invalid as repugnant to the Constitution, treaties, or 
laws of the United States, appeals to the Supreme 
Court from decisions of the courts of appeals lie 
only from final j'udgmcnts or decrees of such 
courts®® in cases where the validity of a state 
statute is drawn in question on the ground of re¬ 
pugnance to the Constitution, treaties, or laws of 
the United States, and the decision is against its 
validity.®^ 


Liowden v. Northwestern Nat. Bank 
& Trust Co. of Minneapolis. Minn., 
56 S.Ct. 696, 298 U.S. 160, 80 L.Ed. 
1114—Triplett v. Lowell, Md., 66 

S.Ct. 645. 297 U.S. 638, 80 L.Ed. 
949. rehearing denied 66 S.Ct. 745, 
298 U.S. 691, 80 L.Ed. 1409—Ameri¬ 
can Bond & Mortgage Co. v. U. S., 
Ill., 51 S.Ct. 118, 282 U.S. 374, 75 
L.Ed. 395—White v. Johnson, Ill., 
61 S.Ct. 115, 282 U.S. 367, 76 L.Ed. 
388. 

63. U.S.—Pflueger v. Sherman, Ha¬ 
waii. 65 S.Ct. 10, 293 U.S. 65, 79 L. 
Ed. 193. 

63. U.S.—Lowden v. Northwestern 
Nat. Bank & Trust Co. of Minne¬ 
apolis, Minn.. 56 S.Ct. 696, 298 U. 
S. 160, 80 L.Ed. 1114—State-Plant¬ 
ers’ Bank & Trust Co. v. Parker, 
61 S.Ct. 463, 283 U.S. 332, 76 L.Ed. 
1101 —^Heinecke v. Gardner, 48 S.Ct. 
472, 277 U.S. 239, 72 L.Ed. 866. 

3 C.J. p 1002 note 33—26 C.J. p 866 
note 96. 

Otlier ptatamMLt of role 

The court will not answer certified 
questions covering unstated facts 
lurking in the record. 

U.S.—Atlas Life Ins. Co. v. W. I. 
Southern, Inc., Okl., 69 S.Ct. 657, 
306 U.S. 663, 83 L.Ed. 987, con¬ 
formed to, C.C.A., 105 P.2d 668— 
Triplett v. Lowell, Md., 66 S.Ct. 
645, 297 U.S. 638, 80 L.Ed. 949, re¬ 
hearing denied 66 S.Ct. 745, 298 U. 
S. 691. 80 L.Ed. 1409. 

Constractlom. of questioiLB 

Questions certified to Supreme 
Court must be read in light of pre¬ 
liminary statement certifying facts 
out of which questions have arisen. 
U.S.—Scripps-Howard Radio v. Fed¬ 
eral Communications Commission, 
App.D.C., 62 S.Ct. 875, 316 U.S. 4, 
86 L.Ed. 1229—Hill v. U. S. ex rel. 
Wampler, Pa., 66 S.Ct, 760, 298 U. 
S. 460, 80 L.Ed. 1283. 


64. U.S.—Sigafus v. Porter, N.Y., 85 
P. 689, 29 C.C.A. 391. 

Statement must consist of ultimate 
facts, leaving nothing but a conclu¬ 
sion of law to be drawn. 

U.S.—Jewell V. Knight. Ind., 8 S.Ct. 
193. 123 U.S. 426, 31 L.Ed. 190. 

Sigafus V. Porter, N.Y., 85 F. 689, 
29 C.C.A. 391. 

65. U.S.—Seim v. Hurd, Ind., 34 S. 
Ct. 406, 232 U.S. 420, 68 L.Ed. 667. 

66. U.S.—Slaker v. O’Connor, Neb., 
49 S.Ct. 168, 278 U.S. 188, 73 L. 
Ed. 258. 

Review by appeal of decisions of 
courts of appeals in: 

Admiralty cases see Admiralty 5 
170. 

Bankruptcy cases see Bankruptcy § 
625. 

Cases arising under copyright laws 
see Copyright and Literary Prop¬ 
erty 9 160. 

Judgment held final 

(1) Where court of appeals re¬ 
solved all disputed questions between 
the parties, and all that remained 
for district court on remand was 
formally to enter judgment, the judg¬ 
ment of the court of appeals was a 
final Judgment and the proper subject 
of an appeal to the Supreme Court 
under the statute. 

U.S.—City of Chicago v. Atchison, 

T. & S. P. Ry. Co., Ill., 78 S.Ct. 
1063, 367 U.S. 77, 2 L.Ed.2d 1174. 

(2) Finality of determinations for 
purposes of appeal generally see Ap¬ 
peal and Error §§ 92-108. 

Appeals pending at time of enact¬ 
ment 

The Act of 1926 expressly left all 
j appeals which were then pending in 
I the Supreme Court to be disposed 
of under the old law. 

U.S.—Smith v. McCullough, Okl., 40 
S.Ct. 338, 270 U.S. 456, 70 L.Ed. 
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682—^Del Pozo v. Wilson Cypress 
Co., Fla., 46 S.Ct. 67, 269 U.S. 82. 
70 L.Ed. 172, petition denied 47 
S.Ct. 235, 269 U.S. 82. 70 L.Ed. 172. 
No vested right of appeal 
U.S.—^William Whitman Co. v. Uni¬ 
versal Oil Products Co., D.C.Del., 
92 F.Supp, 88.5. 

67. U.S.—Bradford Electric Light 
Co. v. Clapper, N.H., 62 S.Ct. Ilf. 
284 U.S. 221, 76 L.Ed. 264, reveiseil 
on other grounds 52 S.Ct. 571, 286 
U.S. 145, 76 L.Ed. 1026, 82 A.L.U. 
696—Slaker v. O’Connor, Neb., 49 
S.Ct. 168, 278 U.S. 188, 73 L.Ed. 
258. 

Appeals held proper 

(1) In general. 

U.S.—Watson v. Employers Liability 
Assur. Corp„ La., 76 S.Ct. 166, .Its 
U.S. 66, 99 L.Ed. 74, rehearing de¬ 
nied 75 S.Ct. 289, 348 U.S. 921. 99 
L.Ed. 722. 

(2) Appeal to Supreme Court, from 
affirmance by court of appeals of 
summary judgment for contractor, in 
its action to recover taxes paid on 
property In its possession but owned 
by United States, was proper, 

U.S.—City of Detroit v. Murray Corp. 
of America, Mich., 78 S.Ct. 4 58, 36."} 
U.S. 489, 2 L.Ed.2d 441, rehearing 
denied 78 S.Ct. 1145, 357 U.S. 913, 
2 L.Kd.2d 1164. 

Decisions merely applying state law 

(1) An appeal does not lie from a 
decision of the circuit court of ap¬ 
peals which merely applied state law. 
U.S.—Baxter v. Continental Ca.siialty 

Co., Mo., 62 S.Ct. 2, 284 U.S. 578. 
76 L.Ed. 602. 

(2) Thus an appeal does not lie 
from a decision which merely ap¬ 
plied state, and not federal, law In 
holding order of state public serv¬ 
ice commission Invalid. 

U.S.—Public Service Commission of 
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Further provision is also made under 28 U#S.C.A. 
§ 1252, for a direct appeal to the Supreme Court in 
any proceeding in any federal court to which the 
United States or its agency, officer, or employee, as 
such, is a party and in which the decision is against 
the constitutionality of an act of Congress. 

In all other cases review by the Supreme Court 
of the decisions of the courts of appeals, if it be 
had, must be pursuant to a writ of certiorari duly 
applied for and granted, as appears infra § 204, 
nr by certilication by the court of ai)i)eals to the 
Supreme Court of questions of law as to which in¬ 
structions arc desired, as discussed supra § 202. 

Appellate procedure in general in the Supreme 
Court is considered supra § 201. 

Choice of appeal or certiorari. In cases where 
an appeal lies under 28 U.S.C.A. § 1254(2), a liti¬ 
gant may, at his election, either appeal or apply 
for a writ of certiorari but if he appeals in such 
a case, the appeal will preclude review by writ 
of certiorari at the instance of such appellant, as 
discussed infra § 204(8). 

Scope of rcTJiew. The review on an appeal un¬ 
der 28 U.S.C.A. § 1254(2) will be restricted to an 
examination and decision of the federal question 
presented in the case A® 

IVrit of error. While the former Judicial Code 
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provided for review by the Supreme Court of de¬ 
cisions of the circuit court of appeals either by 
appeal or by writ of error, the writ of error was 
abolished in 1928, and all relief which formerly 
could be obtained by that writ is now obtainable by 
appeal.70l> 

Former practice. Prior to the enactment, in 1925, 
of § 347 of the former Judicial Code, which first 
stated the law now embodied in 28 U.S.C.A. § 1254 
(2), considered above, judgments and decrees 
of the circuit court of api)cals were not review- 
able by the Supreme Court on appeal or writ of 
error where the statutes made such judgments or 
decrees final. 

Under the statutes, judgments and decrees of the 
circuit court of appeals were final, and hence not 
subject to review on appeal or writ of error, in all 
cases in which the jurisdiction was dependent en¬ 
tirely on the opposite parties to the suit or con¬ 
troversy being aliens and citizens of the United 
States'^2 or citizens of different statcs,73 and, accord¬ 
ing to the decisions on the subject, in all cases aris¬ 
ing under'^^ the patent,trade-mark,’^® revenue, 
or criminal'^® laws; in all cases arising under the 
copyright laws, see Copyright and Literary Property 
§ 160; in all admiralty cases, see Admiralty § 170; 
in all proceedings and causes arising under the fed¬ 
eral Employers' Liability Act,*^® the Safety Ap- 


Indiana v. Batcsvllle Telephone 
Co., Ind., 62 S.Ct. 1, 284 U.S. 6. 
70 L.Ed. 135. 

68 . U.S.—International Ladies’ Gar¬ 
ment Workers’ Union v. Uonnelly 
Garment Co., Mo., 68 S.Ct. 876, 304 
U.S. 243, 82 L.Ed. 1316, mandate 
conformed to, D.C., Donnelly Gar¬ 
ment Co. V, International Ladies’ 
Garment Workers’ Union, 23 P. 
Supp. 908. reversed on other 
grounds, C.C.A., 99 P.2d 309, cer¬ 
tiorari denied International Ladles’ 
Garment Workers’ Union v. Don¬ 
nelly Garment Co., 69 S.Ct. 3C4, 
305 U.S. 662. 83 L.Ed. 430. 

69. U.S.- 'Bradford Electric Light 
Co. V. CLapper, N.H., 62 S.Ct. 118, 
281 U.S. 221, 76 L.Ed. 254. reversed 
on other grounds 62 S.Ct. 671, 286 
U.S. 145. 76 L.Ed. 1026, 82 A.L.R. 
696. 

Review by certiorari in general see 
Infra § 204. 

70. U.S.—Public Service Commission 
of Indiana v. Batesvillc Telephone 
Co.. Ind.. 52 S.Ct. 1, 284 U.S. 6, 76 
L.Ed. 135. 

7a5 General historical notes preced¬ 
ing 28 U.S.C.A. § 1. 

71. U.S.—Begg V. City of New York, 


N.T., 4 3 S.Ct. 513, 262 U.S. 196, 
67 L.Ed. 946. 

25 C.J. p 871 note 40. 

Review by certiorari of judgments or 
decrees made final by statute see 
infra § 204(1). 

Decree ad indicating qaestion of Jn- 
risdiction 

Under Comp.St. §§ 1120, 1215, 

where relator chose to go to the 
circuit court of appeal.s. where he 
presented only the question of juris¬ 
diction, the judgment of that court 
was final, and an apptal could not 
be entertained by the Supreme Court. 
U.S.—State of Ohio ex rel. Seney v. 
Swift & Co., Ohio, 4,’J S.Ct. 22, 260 
U.S. 146, 67 L.Ed. 176. 

72. U.S.—Republic of Colombia v. 
Cauca Co., W.Va., 23 S.Ct. 704. 190 

U. S. 524. 47 L.Ed. 1159. 

25 C.J. p 869 notes 18-22. 

73. U.S.—Baltimore & O. R. Co. v. 
City of Parkersburg, W.Va., 45 S. 
Ct. 382, 268 U.S. 35, 69 L.Ed. 834— 
Barnett v. Kunkle, Okl., 44 S.Ct. 
264, 261 U.S. 16, 68 L.Ed. 639—Da¬ 
vis V. Slocomb, Wash., 44 S.Ct. 69, 
263 U.S. 168. 68 L.Ed. 226—Begg 

V. City of New York, N.Y., 43 S. 
Ct. 513, 262 U.S. 196, 67 L.Ed. 946— 
Weiland v. Pioneer Irr. Co., Colo., 
42 S.Ct. 568, 269 U.S. 498, 66 L.Ed. 
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1027—Colorado Cent. Consolidated 
Mining Co. v. Turck, Colo., 14 S.Ct. 
35, 150 U.S. 138, 37 L.Ed. 1030. 

26 C.J. p 869 note 23. 

74. What constituted case “arising' 
nnder“ one of the classes of laws 
specified. 

U.S—Hunt V. U. S., Mo., 17 S.Ct. 

609, 166 U.S. 424, 41 L Ed. 1063. 
25 C.J. p 869 note 24. 

75. U.S.—U. S. v. American Bell Tel. 
Co.. Mass., 16 S.Ct. 09, 159 U.S. 648. 
40 L.Ed. 255. 

25 C.J. p 869 note 26. 

76. U.S.—United Drug Co. v. Theo¬ 
dore Hectanus Co., Ky., 39 S.Ct. 
48. 248 U.S. 90. 63 L.Ed. 141. 

25 C.J. p 870 nolo 26. 

77. U.S.—Anglo-Californian Bank v. 
U. S.. Cal.. 20 S.Ct. 19, 175 U.S. 37, 
44 L.Ed. 64. 

25 C.J. p 870 note 28. 

78. U.S.—MaePadden v. U. S., N.J., 
29 S.Ct. 490, 213 U.S. 288, 63 L.Ed. 
801. 

25 C.J. p 870 note 29. 

79. Bnla prior to statute making 

deei.sion.s in such cases final. 

U.S.—Chicago, R. I. & P. R. Co. v. 
Brown, III., 33 S.Ct. 840, 229 U.S. 
317, 67 L.Ed. 1204. 

25 C.J. p 870 notes 35. 38. 
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pliance Act,*® or the Bankruptcy Act, see Bankrupt¬ 
cy § 625; and in all cases originating in the courts 
of certain territories or outlying possessions. 

In cases in which the judgment or decree of the 
circuit court of appeals was not thus made final by 
statute, an appeal or writ of error would lie under 
§ 241 of the former Judicial Code,** provided the 
matter in controversy, exclusive of costs, exceeded 
one thousand dollars.** Accordingly, under this 
provision, an appeal or writ of error could be had, 
as a rule, where there was a federal question in¬ 
volved,*4 except in certain specified classes of cases, 
heretofore considered, involving federal questions, 
notwithstanding there was also a diversity of citi¬ 
zenship between the parties,** provided the federal 


question involved was substantial and meritorious.** 
In order to be reviewable by the Supreme Court, 
however, the decision below was required to be of 
such final*7 character** as to be the subject of ap¬ 
peal or writ of error under the general rules govern¬ 
ing such review. 

Where the circuit court of appeals erroneously 
took jurisdiction and decided an appeal to it in a 
case which was directly rcvicwtable by the Supreme 
Court, the latter court had jurisdiction to review the 
judgment of the circuit court of appeals to the ex¬ 
tent of reversing it with directions to dismiss the 
appeal,®* or the Supreme Court could treat the case 
as a direct appeal.*® 


ao. Bui* prior to statute maJclng de¬ 
cisions In such cases final. 

U.S.—Chicago Junction R. Co. v. 
King. Ill., 32 S.Ct, 79, 222 U.S. 222. 
66 L.Ed. 173. 

26 C.J. p 870 notes 37, 88. 

81. Becisiaiis la cases from the dls- 
trlot ooart of Alaska were final and 
not reviewable by the Supreme Court 
on appeal or writ of error, even 
though constitutional questions were 
involved. 

U.S.—^Alaska Pac. Fisheries v. Alas¬ 
ka. 39 S.Ct. 208, 249 U.S. 63. 63 L. 
Ed. 474, followed in Alaska Salmon 
Co. V. Alaska, 39 S.Ct 210, 249 U.S. 
62, 63 L.Ed. 478. 

26 C.J. p 871 note 42. 

<^es originating la oonrts of Hawaii 
or Puerto Bloo 

(1) Decisions in cases from the 
supreme court of Hawaii or of Puerto 
Rico where there was no federal 
question and no diversity of citi¬ 
zenship were not reviewable by the 
Supreme Court on appeal or writ of 
error. 

U.S.—Inter-Island Steam Nav. Co. v. 
Ward, Hawaii, 37 S.Ct 1. 242 U.S. 
1. 61 L.Ed. 113. 

26 C.J. p 871 note 43. 

(2) Decisions in cases from the 
federal district court for Puerto Rico 
were likewise not reviewable by the 
supreme court on appeal. 

U.S.—^El Banco Popular De Econo- 
mias y Pro.stamos De San Juan, 
P. R„ V. Wilcox, Puerto Rico, 41 
S.Ct. 312, 255 U.S. 72, 66 L.Ed. 610. 

82. U.S.—^Del Pozo v. Wilson Cy¬ 
press Co., Fla.. 46 S.Ct. 67, 269 U. 
S. 82, 70 L.Ed. 172, petition denied 
47 S.Ct. 236, 269 U.S. 82, 70 L.Ed. 
172. 

8 C.J. p 874 note 66, p 687 note 42— 
26 C.J. p 867 notes 2-4. 

Whero a suit was dependent and 
aaoUlary, Jurisdiction to entertain it 
was referable to that invoked and 
existing In the action out of which 
It arose, and if an appeal would lie 


in such action an appeal would also 
lie in the ancillary suit. 

U.S.—Eichel V. U. S. Fidelity & Guar¬ 
anty Co., Pa., 88 S.Ct. 47. 246 U.S. 
102, 62 L.Ed. 177. 

83. U.S.—^Del Pozo ▼. Wilson Cy¬ 
press Co., Fla., 46 S.Ct. 67, 269 
U.S. 82, 70 L.Ed. 172, petition de¬ 
nied 47 S.Ct. 236. 269 U.S. 82, 70 L. 
Ed. 172. 

25 C.J. p 864 note 48. p 867 note 6. 
p 871 note 39. 

Stlpnlatlon as to amount In con¬ 
troversy is not binding on the court 
but it may be considered in connec¬ 
tion with other matters appearing in 
the record. 

U.S.—U. S. V. Trans-Missouri Freight 
Assoc., Kan., 17 S.Ct. 640, 166 U.S. 
290, 41 L.Ed. 1007. 

84. U.S.—^Duignan v. U. S., N.T., 47 
S.Ct, 566. 274 U.S. 195, 71 L.Ed. 
996—Smith v. McCullough, Okl., 46 
S.Ct. 338, 270 U.S. 456, 70 L.Ed. 682 
—Sperry Oil & Gas Co. v. Chisholm, 
Okl., 44 S.Ct. 372, 264 U.S. 488, 68 
L.Ed. 803—Welland v. Pioneer Irr. 
Co., Colo., 42 S.Ct. 668, 269 U.S. 
498, 66 L.Ed. 1027. 

25 C.J. p 867 note 6. 

85. U.S.—Fidelity Nat Bank & 
Trust Co. of Kansas City v. Swope, 
Mo., 47 S.Ct. 611, 274 U.S. 128, 71 
L.Ed. 959. 

26 C.J. p 868 note 8. 
liimitatlons 

(1) The text rule, however, was 
subject to the limitation that, where 
jurisdiction was originally Invoked 
on the solo ground of diverse citi¬ 
zenship, the finality of the Judgment 
of the circuit court of appeals was 
not affected by the fact that another 
ground of federal Jurisdiction de¬ 
veloped in the course of the pro¬ 
ceedings. 

U.S.—Colorado Cent. Consolidated 
Mining Co. v. Turck, Colo., 14 S. 
Ct, 35, 160 U.S. 138, 87 L.Ed. 1080. 
25 C.J. p 868 note 9. 

(2) A similar limitation applied in 
cases of intervention, the governing 

640 


status of the case being that exist¬ 
ing when the action was brought. 
U.S.—Begg V. City of New York, N. 
Y., 43 S.Ct. 613, 262 U.S. 196, 67 
L.Ed. 946. 

25 C.J. p 868 note 10. 

86. U.S.—Welland v. Pioneer Irr. 
Co., Colo., 42 S.Ct. 668, 269 U.S. 
498, 66 L.Ed. 1027. 

25 C.J. p 868 note 11. 

Mere assertion of claim of right 
under federal law was insulfioient to 
warrant a review by the Supreme 
Court by appeal or writ of error: 

(1) Where the claim was of a friv¬ 
olous character. 

U.S.—^Welland v. Pioneer Irr. Co., 
Colo., 42 S.Ct. 668, 269 U.S. 498, 
66 L.Ed. 1027—G. & C. Merriam 
Co. V. Syndicate Publishing Co., N. 
Y., 35 S.Ct. 708, 237 U.S. 618, 69 
L.Ed. 1148. 

(2) Where the right claimed had 
been denied by former adjudications 
of the Supreme Court. 

U.S.—G. & C. Merriam Co. v. Syndi¬ 
cate Publishing Co., supra. 

26 C.J. p 868 note 13. 

87. U.S.—Moore v. New York Cot¬ 
ton Exchange, N.Y., 46 S.Ct. 367, 
270 U.S. 693, 70 L.Ed. 760, 46 A. 
L.R. 1370—Smith v. McCullough, 
Okl., 46 S.Ct. 338, 270 U.S. 466, 70 
L.Ed. 683—Gulf Refining Co. of 
Louisiana v. U. S., La., 46 S.Ct. 
62, 269 U.S. 125, 47 L.Ed. 196— 
Arnold v. U. S. for use of W. B. 
Guimarin & Co., S.C., 44 S.Ct. 144, 
263 U.S. 427, 68 L.Ed. 371. 

26 C.J. p 869 note 14. 

88. Discretionary orders or decrees 
not appealable in absence of abuse of 
di.scretlon. 

U.S.—Conboy v. First Nat. Bank of 
Jersey City, N.Y., 27 S.Ct. 60, 203 
U.S. 141, 61 L.Ed. 128. 

3 C.J. p 696 note 1 [a] (21). 

89. U.S.—^New York v. Consolidated 
Gas Co. of Now York, N.Y., 40 S. 
Ct. 611, 253 U.S. 219, 64 L.Ed. 870. 

90. Case treated as direct appeal 
Where an appeal should have been 
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§ 204(1). By Certiorari 

By statute extensive power Is conferred on the Su¬ 
preme Court to review by certiorari Judgments or de¬ 
crees In cases in the court of appeals. 

Under 28 U.S.C.A. § 1254(1), which provides 
that cases in the courts of apfieals may be reviewed 
by the Sui)renie Court by writ of certiorari granted 
on the petition of any party to any civil or criminal 
case, before or after rendition of judgment or de¬ 
cree, as under § 347 of the former Judicial Code, 
on which § 1254(1) is based, and which eliminated 
certain former restrictions on certiorari powers of 
the Supreme Court,extensive power is conferred 
on the Supreme Court^^ to review by certiorari 


judgments or decrees in cases in the courts of ap- 
peals.^3 

Under the statute, the Supreme Court also has the 
power to bring before it by certiorari causes pend¬ 
ing in the court of appeals before final decree is 
rendered by such lower appellate courts, as discussed 
infra § 204(5). 

By reason of 28 U.S.C.A. § 1254(1), and the simi¬ 
lar statute which preceded it, certiorari has become 
the conventional method for obtaining a review 
by the Supreme Court of judgments or decrees of 
the courts of appeals, since, as appears supra § 203, 
the right to review by appeal is restricted to a 


takon to the Supreme Court, but 
was erroneously taken to the cir¬ 
cuit court of appeals, from whose 
decision appeal was then tuk^^n to 
the Supremo Court, it was held that 
since, if the Supremo Court should 
reverse the decree of the circuit court 
of appeals, such reversal would nec¬ 
essarily be accompanied by a direc¬ 
tion to that court to transfer the 
case to the Supreme Court under the 
act of Sept, 14. 192?, the Supreme 
Court, Instead of remanding the case 
to have it transferred back, would 
treat the case as before it by ap¬ 
peal from the district court, and dis¬ 
pose of it as would have been done, 
had the circuit court of appeals for¬ 
mally transferred it to the Supreme 
Court. 

U.S.—^Wagner Electric Mfg. Co. v. 

Lyndon, Mo., 43 S.Ct. 689, 262 U.S, 

226, 67 L.Ed. 961. 

91. Former practloe 

(1) The former Judicial Code pro- 
vidi’d that “in any case, civil or 
criminal, in which the judgment or 
decree of the circuit court of ap- 
pe.'ils is made final by the provisions 
of this Title, it shall be 
for the Supreme Court to require by 
certiorari or otherwise, upon tlie peti¬ 
tion of any party thereto, any such 
case to be certlfled to the Supreme 
Court for Its review and determina¬ 
tion, with the same power and au¬ 
thority in the case as if it had been 
carried by appeal or writ of error 
to the Supreme Court.” 

(3) The same express power to re- 
\'lew by certiorari was also given by 
the Act of Sept. 6, 1916. 39 U.S.St. 
at L. p 727 c 448 S 3, mentioned In 25 
C.J. p 870 notes 31-38, wherein judg¬ 
ments and decrees in specified classes 
of oases were made final save for 
such review. 

(3) The words “or otherwise” used 
in the statute first mentioned re¬ 
ferred only to orders or writs ejus- 
dem generis with a writ of certio¬ 
rari, and did not include an appeal 
86 C. J.S.—41 


from a decision of the circuit court 
of appeals which had been made final 
by the statute. 

U.S.—Huffuloy Mfg. Co. v. Galeton 
Cotton Mills, Ga.. 22 S.Ct. 452, 184 
U.S. 290, 46 L.Ed. 546. 

(4) Under these statutes the cer¬ 
tiorari power of the Supreme Court 
extended only to cases in which the 
judgment or decree of the circuit 
court of appeals was made final by 
.‘itatute. 

U.S.—Sperry Oil & Gas Co. v. Chis¬ 
holm. Okl., 44 S.Ct. 372, 264 U.S. 
488, 68 L.Ed. 803—Barnett v. Kun- 
kle, Okl.. 44 S.Ct. 254, 264 U.S. 16, 
68 L.Ed. 639. 

26 C.J. p 871 notes 48; 46, 60 Cb], p 
878 note 16 [a]. 

(5) And hence the Supreme Court's 
certiorari power was, prior to Act 
Feb. 13, 1925, amending former Judi¬ 
cial Code § 240. 28 U.S.C.A. 8 347, 
confined to those cases in which the 
Judgment or decree of the circuit 
court of appeals was not revlewable 
by appeal or writ of error. 

U.S.—Sperry Oil & Gas Co. v. Chis¬ 
holm, Okl.. 44 S.Ct. 372, 264 U.S. 
488, 68 L.Ed, 803. 

26 C.J. p 872 note 64. 

92. U.S.—Gay v. Ruff, Ga., 64 S.Ct. 
608. 292 U.S, 25, 78 L.Ed. 1099, 
92 A.L.R. 970. 

93. U.S.—^Hiatt v. Brown, Ga., 70 S. 
Ct. 495, 339 U.S. 103, 94 L.Ed. 691, 
rehearing denied 70 S.Ct. 672, 339 
U.S. 939, 94 L.Ed. 1366—Otis & 
Co. V. Securities and Exchange 
Commission, Del., 66 S.Ct, 483, 323 
U.S. 624, 89 L.Bd. 611, rehearing 
denied 65 S.Ct. 7fo, 324 U.S. 887, 89 
L.Ed. 1436—^Public Service Com¬ 
mission of Missouri v. Brash ear 
Freight Lines, Mo., 61 S.Ct. 784, 
812 U.S. 621, 85 L.Ed. 1083. re¬ 
hearing denied 61 S.Ct. 938, 313 U.S. 
698. 85 L.Ed. 1661—Helvering v. 
Price, 60 S.Ct. 673, 309 U.S. 409, 
84 L.Ed. 836—^Barnett v. Kunkle, 
Okl., 44 S.Ct. 264. 264 U.S. 16. 68 
L.Ed. 539. 


Wyo.—Call V. Town of Afton, 278 
P.2d 270, 73 Wyo. 271. 

25 C.J. p 871 note 47. 

Review by certiorari of decisions of 
court of appeals: 

In cases arising under copyright 
laws see Copyright and Literary 
Property 8 160. 

In proceedings, causes, and contro¬ 
versies arising under Bankruptcy 
Act see Bankruptcy 8 626. 

On review of order of district court 
remanding or refusing to remand 
cause to state court see Removal 
of Causes 8 809. 

Fartictaar judgments or decrees re. 
viewable 

(1) The Supreme Court has juris¬ 
diction to review, on certiorari, judg¬ 
ment of court of appeals, overruling 
judgment of supreme court of Puer¬ 
to Rico holding tutor's sale void. 
U.S.—B. Fernandez & Bros. v. Ayl- 

lon, Puerto Rico, 45 S.Ct. 62, 266 
U.S. 144, 69 L.Ed. 209. 

(2) Where, during pendency of li¬ 
bel in admiralty by government for 
forfeiture of alcohol for violation of 
customs and navigation laws, alco¬ 
hol was sold and proceeds deposited 
in court registry, and where pro¬ 
ceeds were ordered to be paid to 
claimant or assigns^, order of court 
of appeals denying government's 
petition to have proceeds applied in 
satisfaction of lien for taxes due on 
alcohol was revlewable by Supreme 
Court on certiorari as against con¬ 
tention that such order merely car¬ 
ried out the other order not sought 
to be reviewed. 

U.S.—U. S. V. Rizzo, N.J., 56 S.Ct. 

580, 297 U.S. 530, 80 L.Bd. 844. 
Case held not *'ln oonrt of appeals’* 
Case which Is not “in the court of 
appeals” for some reason, as where 
a certificate of probable cause was 
required and was lacking, is not sub¬ 
ject to review under this provision. 
U.S.—House V. Mayo, Fla., 65 S.Ct. 
617, 324 U.S. 42, 89 L.Ed. 739, re¬ 
hearing denied 65 S.Ct. 689, 324 
U.S. 886, 89 L.Ed. 1436. 
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very narrow class of cases, and the writ of error 
has been abolished. 

Purpose of statute. The purpose of the grant of 
power, under 28 U.S.C.A. § 1254(1), and the similar 
statute which preceded it, was to secure uniformity 
of decision and to bring up cases of importance 
which it is in the public interest to have decided by 
the court of last resort.®^ It was designed, also, 
to permit the Supreme Court to keep within manage¬ 
able proportions, having due regard to the conditions 
indispensable for the wise adjudication of those 
cases which must be decided by it, the business that 
is allowed to come before it,94.6 and to curtail the 
court^s obligatory jurisdiction.94.io 

Under general power to issue writs. In instances 
not covered by ^ U.S.C.A, § 1254(1), it is never¬ 
theless competent for the Supreme Court to review 
on certiorari the action of courts of appeals under 
its general statutory power, under 28 U.S.C.A. § 
1651, to issue all writs necessary for the exercise 
of its jurisdiction.95 In fact, under some circum¬ 
stances a case which is not revicwable under the 
specific provision for review by certiorari may be 
subject to review under the general statutory pow- 
Qj-95 5 

Nature of writ. The writ of certiorari is an ex¬ 


traordinary writ;9® and under 28 U.S.C.A. § 1254 
(1), it is the equivalent of an appeal or writ of 
error.97 

Under the Emergency Price Control Jet of 1942, 
50 U.S.C.A.Appendix § 924 (d), the Sui)rcme Court 
may review decisions of the Emergency Court of 
Appeals in the same manner as may be reviewed 
judgments of other courts of appeals as provided by 

statute.^^.S 

§ 204(2). - When Writ Lies 

The Jurisdiction of the Supreme Court to review Judg¬ 
ments of the courts of appeals by certiorari is to be exer¬ 
cised entirely in the discretion of the court which ordi¬ 
narily will not grant the writ except in cases of peculiar 
gravity or general importance, or in order to secure uni¬ 
formity of decision. 

In view of one of the purposes of 28 U.S.C.A. § 
1254(1), authorizing the Supreme Court to review 
judgments of the courts of appeals by certiorari, 
to permit the court to keep within manageable pro¬ 
portions the business that is allowed to come before 
it, and to curtail the court’s obligatory jurisdiction, 
as discussed supra § 204(1), the jurisdiction of the 
Supreme Court to review judgments or decrees of 
the courts of appeals by certiorari is a jurisdiction 
to be exercised entirely in the discretion of the 
court and the court will ordinarily grant the writ 


94. U.S.—Ruhlln v. New York Life 
Ins. Co., Pa., 68 S.Ct. 860. 3(14 V.S. 
202, 82 Li.Ed. 1290, mandate con¬ 
formed to, D.C., New York Life 
Ins. Co. V. Ruhlin, 26 F.Supp. 65 
—Magnum Import Co, v. Coty, N. 
Y., 43 S.Ct. 631, 262 US. 169, 67 
L.Ed. 922. 

25 C.J. p 874 note 83 [a]. 

94.5 U.S.—Brown v. Allen, N.C., 73 
S.Ct. 397, 344 U.S. 443, 97 L.Ed. 
469, rehearing denied Speller v. Al¬ 
len, 73 S.Ct. 827, 34.5 U.S. 946, 97 
L.Ed. 1370—Danicl.s v. Allen. 73 S. 
Ct. 397, 344 U.S. 443, 97 L.Ed. 469, 
rehearing denied 73 S.Ct. 827, 345 
U.S. 946, 97 L.Ed. 1370—Daniels v. 
Allen. 73 S.Ct. 437, 344 U.S. 443. 
97 L.Ed. 469. 

94.10 U.S.—Ex parte Republic of 
Peru, La., 63 S.Ct. 793, 318 U.S. 
678, 87 L.Ed. 1014. 

Discretion of court in exercise of 
jurisdiction to review by certiorari 
see infra S 204(2). 

95. U.S.—House v. Mayo, Fla., 65 S. 
Ct. 617, 324 U.S. 42, 89 L.Ed. 739, 
rehearing denied 65 S.Ct. 689, 324 
U.S. 886, 89 L.Ed. 1435—In re 620 
Church Street Bldg. Corporation, 
Ill., 67 S.Ct. 88, 299 U.S. 24, 81 
L.Ed. 16. 

25 C.J. p 872 note 67 [a], [bj (2). 
Senyinff leave to appeal 

(1) Action of court of appeals in 


declining jurisdiction of appeal from 
order of district court may be re¬ 
viewed by Supreme Court on writ of 
certiorari under general power con¬ 
ferred by 28 U.S.C.A. § 1651, author¬ 
izing Supreme Court to issue writs 
not specifically provided for by stat¬ 
ute which might be necessary for the 
exercise of its jurisdiction. 

U.S.—In re 620 Church Street Bldg. 

Corporation, supra. 

(2) Under this rule the action of 
the court of appeals in denying leave 
to appeal to it in forma pauperis 
may likewise bo reviewed by the 
Supreme Court on certiorari. 

U.S.—Holiday v. Johnston, Cal., 61 

S.Ct. 1015, 313 U.S. 342, 85 L.Ed. 

1392. 

95.5 Case not court of appeals” 

While Supreme Court did not have 
jurisdiction under statute authoriz¬ 
ing issuance of writs of certiorari 
to courts of appeals to issue a writ 
of certiorari, to i-evicw action of 
court of appeals in declining to al¬ 
low an appeal to it from denial by 
district court of petition for habeas 
corpus, since, for want of a certifi¬ 
cate of probable cause, the case was 
never in the court of appeals, such 
action of the court of appeals is re- 
viewable under the general power 
discussed In the text. 

U.S.—House V. Mayo, Fla., 66 S.Ct. 

617, 324 U.S. 42, 89 L.Ed. 739, re- 
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hearing denied 65 S.Ct. 689, 324 

U. S. 886, 89 L.Ed. 1435. 

96. U.S.—Hamilton-Brown Shoe Co. 

V. Wolf Bros. & Co., Mo., 36 S.Ct. 
269, 240 U.S. 251, 60 l...Ed. 629. 

97. U.S.—Iluguley Mfg. Co. v. Gale- 
ton Cotton Mills, Ga., 22 S.Ct. 462, 
184 U.S. 290. 46 L.Ed. 546. 

Fidelity & Deposit Co. of Mary¬ 
land V. Davis, C.C.A.Va., 127 F.2d 
780. 

97.5 U.S.—R. F. C. v. Seivice Pipe 
Line Co., C.A.Okl., 198 P".2d 775— 
Rottenberg v. LI. S, C.C.A.Mas.s., 
137 F.2d 850, aflirmed 64 S.Ct. 660, 
321 U.S. 414, 88 L.Ed. 834. 

Brown v. Lee, D.C.Cal., 61 F. 
Supp. 85. 

98. U.S.—Ex parte Republic of Peru, 
La., 63 S.Ct. 793, 318 U.S. 578, 87 
L.Ed. 1014—Iluguley Mfg. Co. v. 
Galeton Cotton Mills, Ga., 22 S.Ct. 
462, 184 U.S. 290, 46 L.Ed. 646— 
American Construction Co. v. Jack¬ 
sonville, T. & K. W. R. Co., Fla., 
13 S.Ct. 768, 148 U.S. 372, 37 L.Ed. 
486. 

Kan.— Corpus Juris Secundum guoted 
at length in Betts v. Easley, 169 
P.2d 83], 840, 161 Kan. 469, 166 
A.L.R. 342. 

Authority to decline 

Governing consideration of the suc¬ 
cessive measures by which Congress 
enlarged the discretionary jurisdic- 
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sparingly,9® and only in extraordinary^ cases of In the application of these general rules certio- 
peculiar gravity and general importance,^ or in rari has been granted^ by the court in a variety of 
order to secure uniformity of decision.® 


tion of the Supreme Court of United 
States was authority In that court 
to decline to review decisions, which, 
riffht or w ronK, did not present Ques¬ 
tions of BufTlcient gravity. 

U.S.—Brown v. Allen, N.C., 73 S.Ct. 
397, 341 U.S. 443, 97 L.Ed. 469, 
rehearing denied, Speller v. Allen, 
73 S.Ct. 827, 345 U.S. 946, 97 L.Ed. 
1370 and Brown v. Allen, 73 S.Ct. 
827, 345 U.S. 946, 97 L.Ed. 1370— 
Daniels v. Allen, 73 S.Ct. 397, 344 

U. S. 44.'!. 97 L.Ed. 469, rehearing 
denied 73 S Ct. 827, 346 U.S. 946, 
97 L.Ed. 1370—Daniels v. Allen. 73 
S.Ct. 437, 344 U.S. 443, 97 L.Ed. 
469. 

99. U.S.—Hamilton-Brown Shoe Co. 

V. Wolf Bros. & Co., Mo.. 36 S.Ct 
269, 240 U.S. 251, 60 L.Ed. 629. 

25 C.J. p 874 note 82. 

1. U.S.—State of Ohio ex rel. Seney 
V. Swift & Co., Ohio, 43 S.Ct. 22, 
260 U.S. 146, 67 L.Ed. 176—Ameri- 
can Construction Co. v. Jackson¬ 
ville. T. & K. W. li. Co., Fla.. 13 
S.Ct. 758, 148 U.S. 372, 37 L.Ed. 486. 

11 C.J. p 131 note 25. 

2. U.S.—Layne & Bowler Corpora¬ 
tion V, Western Well Works, Cal., 
43 S.Ct. 422, 261 U.S. 387, 67 L.Ed. 
712. 

25 C.J. p 874 note 83—11 C.J. p 131 
note 25. 

3. U.S.—Layne & Bowler Corpora¬ 
tion V. Western Well Works, su¬ 
pra. 

26 C.J. p 874 note 84. 

4L U.S.—Griffin v. McCoach, Tex., 61 
S.Ct. 1023. 313 U.S. 498, 85 L.Ed. 
1481. 134 A.L.R. 1462. 

11 C.J. p 131 note 26 [a], 
rinality of action by lower court 
In action by foreign sovereign to 
recover deposit in bank, dismissal of 
bank’s counterclaims on ground of 
sovereign’s immunity was sufficiently 
final to allow immediate review, even 
though counterclaims were reduced 
to mere demand for set off and de¬ 
mands for affirmative relief were 
dropped. 

U.S.—National City Bank of New 
York V. Republic of China, N.Y., 
76 S.Ct. 423, 348 U.S. 366, 99 L.Ed. 
389, rehearing denied 76 S.Ct. 598, 
349 U.S. 913, 99 L.Ed. 1247. 

'Writ granted 

(1) In cases arising under the 
criminal laws. 

U.S.—Pittsburgh Plate Glass Co. v. 
U. S., Va., 79 S.Ct. 1237, 360 U.S. 
396, 3 L.Ed.2d 1323—^Marshall v. U. 

S., Colo., 79 S.Ct. 1171, 360 U.S. 310, 
3 L.Ed.2d 1260—Smith v. U. S., 
Ala., 79 S.Ct. 991, 360 U.S. 1. 8 
L.Ed.2d 1041—Brown v. U. S., N.Y., 
79 S.Ct. 639, 859 U.S. 41, 8 L.Ed. 


2d 609, rehearing denied 79 S Ct. 
873, 359 U.S. 976, 3 L.Ed.2d 84 3— 
Greene v. U. S.. App.D.C., 79 S.Ct. 
340, 358 U.S. 326. 3 L.Ed.2d 340. re¬ 
manded by 266 F.2d 932, 105 U.S. 
App.D.C. 334—Draper v. U. S., Colo., 
79 S.Ct. 329, 368 U.S. 307, 3 L.Ed.2d 
327—Ladner v. U. S.. Miss., 79 S.Ct. 
209, 358 U.S. 169, 3 L.Ed.2d IDG- 
Brown V. U. S., Mich., 78 S.Ct. 622, 
366 U.S. 148, 2 L.Ed.2d 689, rehear¬ 
ing denied 78 S.Ct. 776, 356 U.S. 948, 
2 L.Ed.2d 822—Kremen v. U. S., 
Cal.. 77 S.Ct. 828, 353 U.S. 346, 1 L. 
Ed.2d 878—^U. S. ex rel. Darcy v. 
Handy, Pa., 76 S.Ct. 965, 351 U.S. 
454, 100 L.Ed. 1331—Steinberg v. 
U. S., 76 S.Ct. 822—Holiday v. 
Johnston. Cal., 61 S.Ct. 1016, 313 U. 
S. 342, 85 L.Ed. 1392—U. S. V. Gulf 
Refining Co.. Okl., 45 S.Ct. 697, 268 
U.S. 542. 69 L.Ed. 1082. 

25 C.J. p 877 note 8. 

(2) In cases arising under the Fed¬ 
eral Employers’ Liability Act. 

U.S.—Erie R. Co. v. Szary, N.Y., 40 

S.Ct. 454. 253 U.S. 86, 64 L.Ed. 794. 
25 C.J. p 878 note 11. 

(3) In cases arising under the 
Federal Safety Appliance Act. 

U.S.—U. S. V. Northern Pac. R. Co., 

Minn., 41 S.Ct. 101, 264 U.S. 261, 
66 L.Ed. 249. 

25 C.J. p 878 note 12. 

(4) In cases arising under the rev¬ 
enue laws. 

U.S.—Sims V. U. S., W.Va., 79 S.Ct. 
641, 359 U.S. 108, 3 L.Ed.2d 667— 
Peurifoy v. C. I. R., 79 S.Ct. 104, 
358 U.S. 69, 3 L.Ed.2d 80, rehear¬ 
ing denied 79 S.Ct. 227, 358 U.S. 
913, 3 L.Ed.2d 234—^Ryerson v. U. 

S., Ill., 61 S.Ct. 666, 312 U.S. 406, 
85 L.Ed. 917. 

25 C.J. p 877 note 7. 

(6) In cases arising under the 
trade-mark laws. 

U.S.—Coca Cola Co. v. Koke Co. of 
America, Ariz., 41 S.Ct. 113, 264 U.S. 
143. 65 L.Ed. 189. 

25 C.J. p 877 note 6. 

(6) In cases in which the Juris¬ 
diction was dependent on the citi¬ 
zenship or character of the parties. 
U.S.—Niles-Bement-Pond Co. v. Iron 

Moulders’ Union. Ohio. 41 S.Ct 39, 
264 U.S. 77, 66 L.Ed. 145. 

25 C.J. p 876 notes 2, 3. 

(7) In case.s of admiralty. 

U.S.—^U. S, V. Isthmian S. S. Co., N.Y., 
79 S.Ct 867, 369 U.S. 314, 3 L.Ed.2d 
845—The Ansaldo San Giorgio I v. 
Rhelnstrom Bros. Co., N.Y., 65 S. 
Ct 483, 294 U.S. 494, 79 L.Ed. 1016. 
25 C.J. p 877 note 9. 

(8) In cases where the amount in 
controversy did not exceed one thou¬ 
sand dollars, besides costs. 
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U.S.—Spiller v. Atchison, T. & S. F. 

R. Co., Mo., 40 S.Ct 466, 263 U.S. 
117, 64 L.Ed. 810. 

25 C.J. p 878 note 13. 

(9) In a case relating to the power 
of the government to get land, by 
condemnation, for government pur¬ 
poses. 

U.S.—U. S. V. 93.970 Acres of Land, 

Ill., 79 S.Ct. 1193, 360 U.S. 328, 3 
L.E!d.2d 1275. 

(10) In cases Involving the valid¬ 
ity of the discharge of government 
employees. 

U.S.—Vitarelli v. Seaton, App.D.C., 79 

S. Ct 968, 360 U.S. 635, 3 L.Ed.2d 

1012. 

(11) In cases Involving the Sher¬ 
man Anti-Trust Act 

U.S.—Klor’s Inc. v. Broadway-Hale 
Stores, Inc., Cal., 79 S.Ct 705, 359 
U.S. 207. 3 L.Ed.2d 741—Kelly v. 
ICosuga, III., 79 S.Ct 429, 358 U.S. 
616, 3 L.Ed.2d 475, rehearing denied 
79 S.Ct 796, 359 U.S. 962, 3 L.Ed. 
2d 769. 

(12) Supreme Court would grant 
certiorari to consider question of 
whether the court of appeals had 
erred in failing to recognize plea of 
a commanding officer of a naval ship¬ 
yard of absolute privilege with re¬ 
spect to a publication he sent to 
members of Congress of the state in 
which the shipyard was located, un¬ 
dertaking to explain why he had de¬ 
termined to withdraw recognition of 
a labor organization as representa¬ 
tive of organized employees in the 
shipyard. 

U.S.—Howard v. Lyons, Mass.. 79 S. 
Ct. 1331, 860 U.S. 693, 3 L.Ed,2d 
1464. 

(13) Other cases. 

U.S.—^United Gas Pipe Line Co. v. 
Memphis Light, Gas and Water 
Division, App.D.C., 79 S.Ct. 194, 358 
U.S. 103, 3 L.Ed.2d 163, rehearing 
denied 79 S.Ct. 844, 358 U.S. 942, 

3 L.Ed.2d 350—Perez v. Brownell, 
Cal., 78 set. 568. 356 U.S. 44. 2 
L.Ed.2d 60.3—Rowoldt v. Perfetto, 
Minn., 78 S.Ct. 180, 365 U.S. 116, 
2 L.Ed.2d 140—Curcio v. U. S., N. 
Y., 77 S.Ct. 1145, 354 U.S. 118, 1 
L.Ed.2d 1225—Webb v. Illinois 
Cent. R. Co., Ill., 77 S.Ct. 461, 862 
U.S. 512, 1 L.Ed.2d 503, rehearing 
denied 77 S.Ct. 809, 863 U.S. 943, 
1 L.Ed.2d 764—Rogers v. Missouri 
Pac. R. Co., 77 S.Ct. 459, 362 U.S. 
521, 1 L.Ed.2d 616—General Box 
Co. V. U. S., La., 76 S.Ct. 728, 861 
U.S. 159, 100 L.Ed. 1055, rehearing 
denied 76 S.Ct. 1044, .351 U.S. 159, 
100 L.Ed. 1602—Berra v. U. S., Mo., 
76 S.Ct. 686, 361 U.S. iSl, 100 L. 
I Ed. 1013—Schulz v. Pennsylvania 
1 R. Co., N.Y.. 76 S.Ct. 608, 850 U.S. 
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cases and has been refused^ in others. 

§ 204(3). —-Particular Grounds for 

Grant or Refusal of Writ 

The Supreme Court may prant certiorari under varl- 
oue conditiona eet forth In Ite rules of court; and In 
many cases the writ has been Issued on the expressed 
ground of 'Mmportance*' of the Issue presented. Ordi¬ 
narily the writ will not Issue to review the evidence, to 
bring up questions not of general Importance, or to re¬ 


view a case where the error does not affect the substan¬ 
tial rights of the parties. 

Under, or without reference to, Rule 19 subd. 1 
(b) of the Supreme Court Rules, 28 U.S.C.A., ex¬ 
pressly so providing, or the similar rule which pre¬ 
ceded it, a writ of certiorari may be and has been 
granted where a court of appeals has rendered a 
decision in conflict with the decisions of another 
or other courts of appeals on the same matter or 


623, 100 UBd. 668—-U. S. The S. S. 
Christopher Gale v. Nielson, N.T., 
75 S.Ct. 664, 349 U.S. 129, 99 L.Ed. 
939—Bisso V. Inland Waterways 
Corp., La., 76 S.Ct. 629, 349 U.S. 
85, 99 L.£d. 911—^Norwood v. Kirk¬ 
patrick, Pa. & S.C., 76 S.Ct. 544, 
349 U.S. 29, 99 L.Ed. 789—Shorn- 
berg V. U. S., N.T., 76 S.Ct. 609, 
348 U.S. 640, 99 L.Ed. 624—Land 
V. Dollar, App.D.C. & Cal., 71 S.Ct. 
987, 341 U.S. 737. 96 L.Ed. 1331. 
certiorari dismissed 73 S.Ct. 7, 344 
U.S. 806, 97 L.Ed. 628. 

5. U.S.—In re Woods, Minn., 12 S. 
Ct. 417, 143 U.S. 202, 36 L.Ed. 125. 

26 C.J. p 874 note 83—11 C.J. p 131 
note 26 [b]. 

6. U.S.— N. L. R. B. V. Cabot Carbon 
Co., La., 79 S.Ct. 1015, 360 U.S. 203, 
3 L.Ed.2d 1175—Robert C. Herd 
& Co. V. Krawill Machinery Corp., 
Md., 79 S.Ct. 766, 369 U.S. 297, 3 
L.Ed.2d 820—Melrose Distillers, 
Inc. V. U. S., Md., 79 S.Ct. 763, 369 
U.S. 271, 3 L.Ed.2d 800—Glus v. 
Brooklyn Eastern Diet. Terminal, 
N.T., 79 S.Ct 760, 359 U.S. 231, 3 
L.Ed.2d 770—Mitchell v. Kentucky 
Finance Co., Ky., 79 S.Ct. 766, 359 
U.S. 290, 3 L.Ed.2d 816—U. S. v. 
Embassy Restaurant, Inc., Pa., 79 

S.Ct 554, 369 U.S. 29, 3 L.Ed.2d 
601—Mitchell V. Lublin, McGaughy 
& Associates, Va., 79 S.Ct 260, 368 
U.S. 207, 3 L.Ed.2d 243—N. L. R. 
B. V. United Steelworkers of Amer¬ 
ica, CIO, App.D.C., 78 S.Ct 1268, 367 

U. S. 357, 2 L.Ed.2d 1383—Rogers 

V. Quan, App.D.C., 78 S.Ct 1076, 
367 U.S. 193, 2 L.Ed.2d 1262—Colo¬ 
ny, Inc., V. C. I. R., 78 S.Ct 1033. 
867 U.S. 28, 2 L.Ed.2d 1119—N. L. I 

R. B. V. Duval Jewelry Co., Fla., j 
78 S.Ct 1024, 357 U.S. 1, 2 L.Ed. 
2d 1097—^Rainwater v. U. S., Ark., 
78 S.Ct 946, 366 U.S. 690. 2 L.Ed. 
2d 996—^N. L. R. B. v, Wooster 
Division of Borg-Warner Corp., 78 

S. Ct 718, 366 U.S. 842, 2 L.Ed.2d 
823—U. S. V. P. & M. Schaefer 
Brewing Co., N.Y., 78 S.Ct 674, 366 
U.S. 227, 2 L.Ed.2d 721—Moog In¬ 
dustries, Inc. V. Federal Trade 
Commission, 78 S.Ct 377, 366 U.S. 
411, 2 L.Ed.2d 370, rehearing de¬ 
nied 78 S.Ct 631, 356 U.S. 968, 2 
L.Ed.2d 644, and 78 S.Ct 669, 366 
U.S. 906, 2 L.Ed.2d 683—Safeway 
Stores, Inc. v. Vance, N.M., 78 S. 
Ct 368, 366 U.S. 389, 2 L.Ed.2d 350, 


rehearing denied 78 S.Ct 667, 866 

U. S. 910, 2 L.Ed.2d 688—Nashville 
Milk Co. V. Carnation Co., Ill., 78 
S.Ct 362, 365 U.S. 373, 2 L.Ed.2d 
340, rehearing denied 78 S.Ct. 630, 
366 U.S. 967, 2 L.Ed.2d 642—Black 

V. Magnolia Liquor Co., 78 S.Ct. 
106, 355 U.S. 24, 2 L.Ed.2d 5— 
Jackson v. Taylor, Pa., 77 S.Ct. 
1027, 363 U.S. 569, 1 L.Ed.2d 1045. 
rehearing denied 77 S.Ct. 1421, 364 

U. S. 944, 1 L.Ed.2d 1642—Grune- 
wald V. U. S., N.Y., 77 S.Ct 963, 
353 U.S. 391, 1 L.Ed.2d 931, 62 
A.L.R.2d 1344—Textile Workers 
Union of America v. Lincoln Mills 
of Ala., Ala., 77 S.Ct 923, 353 U.S. 

448, 1 L.Ed.2d 972—Textile Work¬ 
ers Union of America v. Lincoln 
Mills of Ala., Ala., 77 S.Ct 912, 
363 U.S. 448, 1 L.Ed.2d 972—Haynes 

V. U. S., Ga., 77 S.Ct 649, 363 

U. S. 81, 1 L.Ed.2d 671—N. L. R. B. 

V. Truck Drivers Local Union No. 

449, Intern. Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers of America, A.F.L., 77 S. 
Ct 643, 353 U.S. 87, 1 L.Ed.2d 676 
—Brotherhood of R. R. Trainmen 
V. Chicago R. & I. R. Co., Ill., 77 
S.Ct 635, 353 U.S. 30, 1 L.Ed.2d 
622, rehearing denied 77 S.Ct. 823, 
363 U.S. 948, 1 L.Ed.2d 867—Ro- 
viaro v. U. S., Ill., 77 S.Ct 623, 353 
U.S. 63, 1 L.Ed.2d 639—Sears, Roe¬ 
buck & Co. V. Mackey, Ill., 76 S.Ct. 
895, 351 U.S. 427, 100 L.Ed. 1297— 
N. L. R, B. V. Truitt Mfg. Co., 76 
S.Ct 763, 351 U.S. 149, 100 L.Ed. 
1027—N. L. R. B. V. Babcock & 
Wilcox Co., 76 S.Ct 679, 351 U.S. 
105, 100 L.Ed. 976—U. S. v. Zucca, 
N.Y., 76 S.Ct 671, 361 U.S. 91, 100 
L.Ed. 964—Squire v. Capoeman, 
Wash., 76 S.Ct 611, 86l U.S. 1, 
100 L.Ed. 883—Mitchell v. Budd, 
Fla., 76 S.Ct 627, 360 U.S. 473, 100 
L.Ed. 666, rehearing denied 76 S.Ct. 
786, 361 U.S. 934, 100 L.Ed. 1462— 
Millinery Center Bldg. Corp. v. C. 
I. R., 76 S.Ct 493, 360 U.S. 456, 100 
L.Ed. 645—^U, S. v. Leslie Salt Co., 
Cal., 76 S.Ct 416, 350 U.S. 383, 
100 L.Ed. 441—Greenwood v. U. S.. 
Mo., 76 S.Ct 410, 360 U.S. 366, 100 
L.Ed. 412—Mitchell v. King Pack¬ 
ing Co., Idaho, 76 S.Ct 337, 360 U. 
S. 260, 100 L.Ed. 282, rehearing 
denied 76 S.Ct. 466, 350 U.S. 983, 
100 L.Ed, 861—Steiner v. Mitchell, 
Tenn., 76 S.Ct 330, 350 U.S, 247, 
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100 L.Ed. 267—U. S. v. M-nker, N. 

T. & Pa., 76 S.Ct 281, 350 U.S, 179, 
100 L.Ed. 185—Rex Trailer Co. v. 

U. S., Ind., 76 S.Ct 219. 350 U.S. 
148, 100 L.Ed. 149— Alfronti v. IT. 
S., Mo., 76 S.Ct 171. 350 U.S. 79, 
100 L.Ed. 62—Corn P/oduc-ts Refin¬ 
ing Co. V. C. I. R., 76 S Ct. 20. 350 
U.S. 46, 100 L.Ed. 29, rehearing de¬ 
nied 76 S.Ct 297, 350 U.S. 943. 100 
L.Ed. 823—Mitchell v C. W. Voll- 
mer & Co., La., 75 S.Ct. 860, 349 
U.S. 427, 99 L.Ed. IRm;—B ell v. U. 
S., Tenn., 76 S.Ct C20, 349 U.S. 
81, 99 L.Ed. 905— Shaughnessy v. 
Pedreiro, N.Y., 76 S Ct 691, 349 
U.S. 48, 99 L.Ed. 868—C. I. K v. 
Glenshaw Glass Co.. 75 S.Ct. 473, 
348 U.S. 426, 99 L.Ed 483. rehear¬ 
ing denied 75 S.Ct 067, 349 U.S. 
926, 99 L.Ed. 1256—U. S. v. (’ul.- 
fornia Eastern Line, App.D.C., 76 
S.Ct 419, 348 U.S. 351, 99 L.Ed. 
383-U. S. V. Packer, X.Y., 73 S.Ct 
991, 346 U.S. 1, 97 L Ed. 1417, re¬ 
hearing denied 74 S.Ct. 66. 346 U.S. 
863, 98 L.Ed. 368—U. S. v. Nugent, 
N.Y.. 73 S.Ct 991, 346 IT.S. 1, 97 
L.Ed. 1417, rehearing denied 74 S. 
Ct 66, 346 U.S. 853, 98 L.Ed. 367 
—Griffin v. McCoach, Tex., 61 S.Ct. 
1023, 313 U.S. 498, 85 L.Ed. 1481, 
184 A.L.R. 1462— llelvering v. 
Price, 60 S.Ct 673, 309 U.S. 409, 
84 L.Ed. 836—Tlconic Nat. Rank v. 
Sprague, Me., 68 S.Ct. 612, 303 U.S. 
406, 82 L.Ed. 920—In re 620 Church 
Street Bldg. Corporation, Ill., 67 S. 
Ct 88. 299 U.S. 24, 81 L.Ed. 16. 
rehearing denied 67 S.Ct. 229, 299 

U. S. 623, 81 L.Ed. 468—Stclos Co. 

V, Hosiery Motor-Mend Corpora¬ 
tion, N.Y., 66 S.Ct 746, 295 U.S. 
237, 79 L.Ed. 1414—Gay v. Ruff, 
Ga., 64 S.Ct 608, 292 U.S. 26, 78 
L.Ed. 1099. 92 A.L.R. 970. 

26 C.J. p 875 note 95. 

Oartlorarl granted as to particular 
conflicts 

(1) Supreme Court granted certio¬ 
rari, because of conflicts among the 
circuits as to the meaning of the pro¬ 
vision in Labor Management Rela¬ 
tions Act of 1947 forbidding union to 
induce employees to strike against, 
or to refuse to handle goods for, their 
employer when an object is to force 
him or another person to cease doing 
business with some third party. 

U.S—Local 1976, United Broth, of 
Carpenters and Joiners of America, 
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has decided an important state or territorial question 
in a way in conflict with applicable state or terri¬ 
torial law or has decided an important question of 


FEDERAL COURTS § 204(3) 

federal law which has not been, but should be, set¬ 
tled by the Supreme Court,*8 or has decided a fed¬ 
eral question in a way in conflict with applicable 


A. P. U V. N. L. E. B., App.D.C.. 
78 act. 1011, 367 U.a 03, 2 L..Ed. 
2d 1186. 

(2) Asserted conflict between cir¬ 
cuits in dcf ision of three Income tax 
cases Involving similar facts and 
same issue*, and Importance of ques¬ 
tion to proper administration of reve¬ 
nue laws, v\ arranted grant of certio¬ 
rari by Supreme Court in all three 
cases. 

U.S.—I. n. V. Hansen. 79 S.Ct, 1270, 
360 U.S. 446, 3 L.Bd.2d 1360. 

(3) Supreme Court granted certio¬ 
rari to rc.soJve a conflict between de¬ 
cisions of two courts of appeals with 
re.spcct to whether the Federal Bm- 
pkiyees' Compensation Act was the 
exclusive remedy for death of one 
civilian employee and injuries sus¬ 
tained by three other civilian em- 
plo> ees of the United States on gov¬ 
ernment vessels engaged in merchant 
service. 

U.S.—Patterson v. TJ. S.. N.Y.. 79 S. 
ta. 036, 3C9 U.S. 405. 3 L.Ed.2d 971, 
rehearing denied 79 S.Ct. 1293, 360 
U.S. 914, 3 L<.Ed.2d 1263. 

(4) Conflict In construction of Ju- 
dlnary Act of 1875, with respect to 
wdietlier such act permits maritime 
claims rooted in federal law to l^e 
brought on the law side of the lower 
courts, called for a full exposition of 
the problem by the Supreme Court. 
U.S,—Eomero v. International Termi¬ 
nal Operating Co., 79 S.Ct. 468, 358 
U.S. 354, 3 Ii.Ed.2d 368. rehearing 
denied 79 S.Ct. 795, 369 U.S. 962, 3 
L.Ed.2d 769. 

(5) Where the district court per¬ 
mitted the government, over objection 
of defendant on trial for a criminal 
offense, to use defendant’s wife as 
witness against defendant, and the 
court of appeals held that this was 
not error, the Supreme Court granted 
certiorari, inasmuch as other courts 
of appeals have followed the long¬ 
standing rule of evidence which bars 
husband or wife from testifying 
against spouse. 

U.S.—Hawkins v. U. S., Okl., 79 S.Ct. 
136, 358 U.S. 74, 3 L..Ed.2d 125. 

(6) Where decision of court of ap¬ 
peals that a taxpayer must pay full 
amount of income tax deflclency be¬ 
fore he may challenge Its correctness 
by suit for refund was In conflict 
v^'ith decision of another court of ap¬ 
peals, Supreme Court granted certio¬ 
rari to resolve the conflict. 

U.S.—Flora v. U. S., Wyo., 78 S.Ct. 
1079, 357 U.S. 63, 2 L..Ed.2d 1166, re¬ 
hearing denied 79 S.Ct. 112, 358 U.S. 
871. 

As to questions oontroUad by state 

law, conflict among circuits is not of 


Itself a reason for granting a writ of 
certiorari. 

U.S.—Huhlin v. New York Life Ins. 
Co., Pa., 68 S.Ct. 860, 304 U.S. 202, 
82 L.FId. 1290, mandate conformed 
to, D.C., New York Life Ins. Co. v. 
Euhlin, 25 F.Supp. 65. 

Possible conlilGt 

Certiorari was granted because of 
an apparent similarity to issues in 
the instant case to those involved In 
another case then before Supreme 
Court and possible conflict between 
the two cases. 

U.S.—General Am. Investors Co. v. C. 
I. R., 76 S.Ct. 478, 348 U.S. 434, 99 
L.Ed. 604. 

Vneertaiuty on question among 
courts of appeals 

U.S,—La Buy v, Howes Leather Co., 
77 S.Ct. 309. 352 U.S. 349, 1 L.Ed.2d 
290, rehearing denied 77 S.Ct. 563, 
362 U.S. 1019. 1 L.Ed.2d 660. 

7. U.S.—Euhlin v. New York Life 
Ins. Co., Pa, 68 S.Ct. 860. 304 U.S. 
202, 82 L.Ed. 1290, mandate con¬ 
formed to, D.C, New York Life 
Ins. Co. V. Euhlin, 25 F.Supp. 66. 

Certiorari granted 

I (1) In general. 1 

■ U.S.—City of Texarkana, Tex. v. Ar- 
i Kansas, Louisiana Gas Co., Tex., 69 
S.Ct. 448. 306 U.S. 188, 620, 83 L. 
Ed. 698. 

26 C.J. p 876 note 99. 

(2) The United States Supreme 
Court granted certiorari to resolve 
conflict between United States court 
of appeals and California supreme 
court as to applicability of federal 
statute to railroad owned and oper¬ 
ated by state. 

U.S.—State of Cal. v. Taylor, Ill., 77 
S.Ct. 1037, 358 U.S. 563, 1 L.Ed.2d 
1034. 

8 . U.S.—Lecdom v. Kyne, App.D.C., 
79 S.Ct. 180, 358 U.S. 184, 3 L.Ed. 
2d 210—Maneja v. Walalua Agr. 
Co., Hawaii, 76 S.Ct. 719, 349 U.S. 
254, 99 L.Ed. 1040-—Postal S. S. Cor¬ 
poration V. The El Isleo, N.Y., 60 S. 
Ct, 332, 308 U.S. 378, 84 L.Ed. 336, 
mandate conformed to, C.C.A., 112 
F.2d 297, certiorari denied South¬ 
ern Pac. Co. V. The Eastern Glade, 
61 S.Ct. 50. 311 U.S. 655, 85 L.Ed. 
419, and Southern P.nc. Co. v. Postal 
S. S. Corporation. 61 S.Ct. 60, 311 
U.S. 666, 86 L.Ed. 419. 

Pirat appearance in Supreme Court 

Because of Importance of question 
and its first appearance in Supreme 
Court, certiorari was granted to de¬ 
termine whether bank which wa.M 
sued by friendly foreign sovereign to 
recover amount deposited by an agen¬ 
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cy could assert claim on sovereign's 
defaulted treasury notes. 

U.S.—National City Bank of New 
York V. Republic of China, N.Y., 7B 
S.Ct. 423, 348 U.S. 356. 99 L.Ed. 389, 
rehearing denied 75 S.Ct. 698, 349 
U.S. 913, 99 L.Ed. 1247. 

Sffect of denial of oartiorazl 
Where effect of United States Su¬ 
preme Court's denial of certiorari In 
habeas corpus case was in doubt, cer¬ 
tiorari was granted by that court for 
purpose of determining the effect of 
such a denial. 

U.S.—U. S. ex rel. Smith v. Baldl, Pa., 
73 S.Ct. 391, 344 U.S. 661, 97 L.Ed. 
549—Daniels v. Allen, 73 S.Ct. 437, 
344 U.S. 443, 97 L.Ed. 469. 

Cbauges lu legislation 

United States Supreme Court al¬ 
lowed certiorari to review conviction 
of contempt involving validity of 
statute depriving witness of privilege 
against self-incrimination and sub¬ 
stituting an immunity provision, in 
view of importance of questions at 
issue and differences between legisla¬ 
tion sustained in previous Supreme 
Court decision and the statute under 
review. 

U.S.— Ullmann v. U. S.. K.Y., 76 S.Ct 
497, 350 U.S. 422, 100 L.Ed. 511, 
63 A.L.E.2d 1008, rehearing denied 
76 S.Ct. 777, 361 U.S. 928, 100 L.Ed. 
1457. 

Certiorari granted on this ground 

I (1) To review decision that main¬ 
tenance of suit under the Federal In¬ 
terpleader Act against tax offleem 
of two states to prevent double col¬ 
lection of death taxes violated Elev¬ 
enth Amendment. 

U.S.— Worcester County Trust Co. v. 
Riley, Mass., 68 S.Ct. 185, 302 U.S. 
292, 82 L.Ed. 268. 

(2) To determine the question as 
to the right of the secretary of the 

i treasury to discontinue customs In¬ 
spection service on holidays at toll 
bridges unless the owners thereof 
would apply for a special license and 
agree to pay the extra compensation 
of customs officers, etc. 

U.S.—International Ry. Co. v. David¬ 
son, N.Y., 42 S.Ct, 179, 267 U.S. 606, 
66 L.Ed. 841. 

(3) To determine the statutory 
function of a three-judge court. 

U.S.—Public Service Commission of 

Missouri V. Brashear Freight Lines, 
Mo., 61 S.Ct. 784, 312 U.S. 621, 86 U 
Ed. 1083, rehearing denied 61 S.Ct, 
938, 313 U.S. 698. 85 L.Ed. 1561. 

(4) To determine question of ven¬ 
ue. 

U.S.—Camp V. Gress, Va., 39 S.Ct. 478, 
260 U.S. 808, 63 L.Ed. 997. 
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decisions of the Supreme Court;® or has so far 
departed from the accepted and usual course of 
judicial proceedings, or so far sanctioned such a 
departure by a lower court, as to call for an exer¬ 
cise of the Supreme Court’s power of supervision.^® 

This rule of court, while indicating the character 


of reasons which will be considered as grounds for 
granting certiorari, by its express terms docs not 
fully measure the court’s discretion in this matter, 
and in many cases the writ has been issued on the 
expressed ground of “importance” of the issue pre- 
sentcd^i or has been issued on the expressed ground 


(5) To determine a question of fed¬ 
eral trial procedure. 

U.S.—Carpenter v. Winn, NY.. 31 S. 
Ct. 683, 221 U.S. 633, 56 L.Ed. 842. 

(6) To determine constitutional 
questions. 

U.S.—Communist Party of U. S. v. 
Subversive Activities Control Bd., 
App.D.C., 76 S.Ct. 663, 351 U.S. 116, 
100 L..Ed. 1003. 

(7) To determine areas of Jurisdic¬ 
tion of federal courts and state 
courts. 

U.S.—American Fire & Cas. Co. v. 
Finn, Tex., 71 S.Ct. 634, 341 U.S. 
6, 95 L..Ed. 702, 19 A.L.H.2d 738. 

( 8 ) To determine scope and mean- 
ins: of new statute governinsr defend¬ 
ant’s riffht to production of state¬ 
ments made to srovernraent agents 
by government witnesses. 

U.S.—Palermo v. U. S.. N.Y., 79 S.Ct. 
1217, 360 U.S. 343, 3 L.Ed.2d 1287. 

(9) Where it was possible that tax 
court and court of appeal.s had given 
too narrow an Interpretation to in¬ 
come tax statute. 

U.S.—€. I. R. V. Lo Bue, 76 S.Ct. 
800, 361 U.S. 243, 100 UKd. 1142, 
rehearing denied 77 S.Ct. 21, 352 
U.S. 869, 1 L..Ed.2d 69. 

9 . U.S.—^Archawski v. Hanioti, N.Y., 
76 S.Ct. 617, 360 U.S. 632, 100 L.Ed. 
676—Shaughnessy v. Pedreiro, N. 
Y., 76 S.Ct. 591, 349 U.S. 48, 99 L. 
Ed. 868—^Pennsylvania R. Co. v. 
O’Rourke, N.Y., 73 S.Ct. 302, 344 
U.S. 334, 97 L.Ed. 367, rehearing 
denied 73 S.Ct. 638, 346 U.S. 913, 97 
L.Ed. 1347. 

Oortlorari graatod 

(1) Doubtful application by court 
of appeals of Erie v. Tompkins doc¬ 
trine impelled Supreme Court to 
grant certiorari. 

U.S.—Bernhardt v. Poly graphic Co. of 
America, Vt., 76 S.Ct. 273, 350 U.S. 
198, 100 L.Ed. 199. 

(2) Supreme Court granted writ of 
certiorari sought by petitioner con¬ 
tending that refusal of court of ap¬ 
peals to strike down, as a matter of 
law, exculpatory clause in tariff was 
contrary to prior decision of Su¬ 
preme Court invalidating towage con¬ 
tract clause purporting to exculpate 
tug from liability for its own negli¬ 
gence. 

U.S.—Southwestern Sugar & Molas¬ 
ses Co. V. River Terminals Corp., 
La., 79 S.Ct. 1210, 360 U.S. 411, 3 
L.Ed.2d 1334. 

(8) Supreme Court would grant 


certiorari to consider petitioner’s 
statutory and constitutional challeng¬ 
es to his conviction for contempt of 
Congress and particularly his claim 
that Judgment of conviction could 
not stand under a decision of the 
United States Supreme Court. 

U.S.—Barenblatt v. U. S.. App.D.C., 79 
S.Ct. 1081, 360 U.S. 109, 3 L.Ed.2d 
1115. 

(4) Supreme Court granted certio¬ 
rari to review Judgment of United 
States court of appeals because of 
claim that court of appeals had mis¬ 
interpreted prior decision of Supreme 
Court. 

U.S—United Gas Pipe Line Co. v. 
Memphis Light, Gas and Water 
Division. App.D.C., 79 S.Ct. 194, 368 
U.S. 103, 3 L.Ed.2d 153, rehearing 
denied 79 S.Ct. 344, 358 U.S. 942, 3 
L.Ed.2d 350. 

D.C.—Grossman v. U. S., 229 F.2d 775, 
97 U.S.App.D.C. 201. 

(5) In wrongful death action. Su¬ 
preme Court granted certiorari to de¬ 
termine whether, in light of a deci¬ 
sion it had handed down after the in¬ 
stant case had been argued in court 
of appeals, matter of relationship of 
decedent to defendant was a Jury 
question. 

U.S.—Magenau v. Aetna Freight 
Lines, Inc., Pa., 79 S.Ct. 1184, 360 
U.S. 273, 3 L.Ed.2d 1224. 

(6) Other cases. 

U.S.—U. S. v. Seaboard Air Line R. 
Co., Va., 80 S.Ct. 12, 361 U.S. 78, 4 
L.Ed.2d 25—T. I. M. E. Inc. v. U. 
S., App.D.C. & Tex., 79 S.Ct. 904, 
369 U.S. 464, 3 L.Ed.2d 962—Par¬ 
sons V. Smith, Pa., 79 S.Ct. 666, 359 
U.S. 216, 3 L.Ed.2d 747—Heflin v. 
U. S., Ala., 79 S.Ct. 451, 358 U.S. 
416, 3 L.Ed.2d 407—Carroll v. Lan¬ 
za, Ark., 76 S.Ct. 804, 349 U.S. 408. 
99 L.Ed. 1183—^Department of 
Treasury of State of Indiana v. In- 
gram-Richardson Mfg. Co. of In¬ 
diana, Ind., 61 S.Ct. 866, 313 U.S. 
262, 85 L.Ed. 1313, rehearing de¬ 
nied 61 S.Ct. 1107, 313 U.S. 600, 
85 L.Ed. 1552—Helvering v. Price, 
60 S.Ct. 673, 309 U.S. 409, 84 L.Ed. 
836—^National Licorice Co. v. Na¬ 
tional Labor Relations Board, 60 
S.Ct. 669, 309 U.S. 360, 84 L.Ed. 
799—Lane v. Wilson, Okl., 69 S.Ct. 
872, 307 U.S. 268, 83 L.Ed. 1281— 
In re 620 Church Street Bldg. Cor¬ 
poration, HI., 67 S.Ct. 88, 299 U.S. 
24, 81 L.Ed. 16, rehearing denied 
67 S.Ct. 229, 299 U.S. 623, 81 L.Ed. 
458—The Ansaldo San Giorgio I v. 
Rheinstrom Bros. Co., N.Y., 66 S.Ct. 
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483, 294 U.S. 494, 79 I..Ed 1016— 
Joplin Mercantile Co. v. U. S., Mo., 
35 S.Ct. 291, 236 U.S. 531, 59 L.Ed. 
706. 

10. U.S.—U. S. V. Rizzo, N.J., 66 S. 
Ct. 680, 297 U.S. 530. 80 L.Ed 811. 

Certiorari granted 

(1) Where the petition alleged that 
the court of appeals had decided the 
cause on a ground not presented and 
argued, and hence had deprived peti¬ 
tioner of his day in court. 

U.S.—Le Tulle v. Scofield, Tex., 60 
S.Ct. 313, 308 U.S. 415, 84 L.Ed. 355. 
rehearing denied 60 S.Ct. 465, 309 
U.S. 694, 84 L.Ed. 1035. 

(2) Because It was thought that 
maintenance of Jury as a fact-finding 
body was of such importance and oc¬ 
cupied so firm a place in history and 
Jurisprudence that any seeming cur¬ 
tailment of right to Jury trial ought 
to be scrutinized with utmost care. 
U.S.—Beacon Theatre.s, Inc. v. We!*t- 

over, Cal., 79 S.Ct. 948, 3.59 U.S. 
500, 3 L.Ed.2d 988. 

11. U.S.—N.L.R.B. V. Cabot Carbon 
Co., La., 79 S.Ct. 1015, 360 U.S. 203, 
3 L.Ed.2d 1176—Glus v. Brooklyn 
Eastern Dist. Terminal, N.Y., 79 S. 
Ct. 760, 359 U.S. 231. 3 L.Ed.2d 770 
—Securities and Exchange Com¬ 
mission V. Variable Annuity Life 
Ins. Co. of America, App.D.C., 79 S. 
Ct. 618, 369 U.S. 65. 3 L Ed 2d 640 
—^Harris v. U. S., Mo., 79 S.Ct. 560, 
359 U.S. 19, 3 L.Ed.2d 597, rehear¬ 
ing denied 79 S.Ct. 873, 369 U.S. 076, 
3 L.Ed.2d 843—Loedom v. Kyne, 
App.D.C., 79 S.Ct. 180, 368 U.S. 184, 
3 Ij.Ed.2d 210—Flemming v. Flori¬ 
da Citrus Exchange, 79 S.Ct. 160, 
358 U.S. 163, 3 L.Ed.2d 188, rehear¬ 
ing denied 79 S.Ct. 349, 368 U.S. 948, 
3 L.Ed.2d 353—McKinney v. Mis- 
souri-Kansas-Texaa R. Co., Okl., 78 
S.Ct. 1222, 367 U.S. 265, 2 L.Ed.2d 
1305—^U. S. V. Dow, Tex., 78 S.Ct. 

3 039, 367 U.S. 17, 2 L.Ed.2d 1109— 
Panama Canal Co. v. Grace Line, 
Inc., N.Y., 78 S.Ct. 752, 356 U.S. 
309, 2 L.Ed.2d 788, amendment de¬ 
nied 78 S.Ct. 1367, two cases, 366 
U.S. 923, 2 L.Ed.2d 1368—Lake 

Tankers Corp. v. Henn, N.Y., 77 S. 
Ct. 1269, 364 U.S. 147, 1 L.Ed.2d 
1246, rehearing denied 77 S.Ct. 1421, 
354 U.S. 945, 1 L.Ed.2d 1643—Wat¬ 
kins V. U. S., App.D.C, 77 S.Ct. 
1173, 364 U.S. 178, 1 L.Kd.2d 1273— 
Service v. Dulles, App.D.C., 77 S. 
Ct. 1162, 364 U.S. 1162, 364 U.S. 
863, 1 L.Ed.2d 1403—British Trans¬ 
port Commission v. U. S.. Va., 77 S. 
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Ct 1108, 354 U.S. 129, 1 L.Ed.2d, 
1234—Textile Workers Union of j 
America v. Lincoln Mills of Ala., j 
Ala., 77 S Ct. 912, 353 U.S. 448, 1 L. ] 
Ed.2d 972—Textile Workers Union 
of America v. Lincoln Mills of Ala., 
Ala., 77 R.Ct. 923, 353 U.S. 448, 1 L. 
Ed.2d 972—U. S. v. Union Pac. R. 
Co., Wyo., 77 S.Ct. 686, 353 U.S. 112, 

1 L.Ed.2d 693—Do Sylva v. Ballen- 
tine, Cal., 76 S.Ct. 974, 361 U.S. 670, 
100 L.Ed. 1416—Reed v. Pennsyl¬ 
vania R. Co., Pa., 76 S.Ct. 958, 351 

U. S. 502, 100 L.Ed. 1366—Czaplicki 

V. T'he Hoegh Silvercloud, N.Y., 76 
S.Ct. 946, 351 U.S. 626, 100 L.Ed. 
1387—Sears, Roebuck & Co. v. 
Mackey, 111., 76 S.Ct. 895, 351 U.S. 
427, 100 L.Ed. 1297—Cole v. Young, 
App.D.C., 76 S.Ct. 861, 361 U.S. 636, 
100 LEd. 1396—Mitchell v. Budd. 
na.., 76 wS Ct. 627, 350 U.S. 473, 100 
L.Ed. 565, rehearing denied 76 S.Ct. 
786. 361 TT.S. 934, 100 L.Ed. 1462— 
Cammer v. U. S., App.D.C., 76 S.Ct. 
456, 360 U.S. 399, 100 L.Ed. 474— 
Greenwood v. U. S., Mo., 76 S.Ct. 
410, 360 U.S. 366, 100 L.Ed. 412— 
Shields v. Atlantic Coast Line R. 
Co., Ala., 76 S.Ct. 386. 350 U.S. 318, 
100 L.Ed. 364—Steiner v. Mitchell, 
Tenn., 76 S.Ct. 330, 360 U.S. 247. 
100 LPld. 267—U. S. v. Twin City 
Power Co., S.C., 76 S.Ct. 259, 350 
U.S. 222, 100 L.Ed. 240, rehearing 
denied 76 S.Ct. 648, 360 U.S. 1009, 
100 L.Ed. 871—U. S. ex rel. Toth v. 
Quarles, App.D.C., 76 S.Ct. 1. 360 
U.S. 11, 100 L.Ed. 8—Lawlor v. Na¬ 
tional Screen Service Corp., Pa., 76 
S.Ct. 866, 349 U.S. 322, 99 L.Ed. 
1122—Federal Communications 
Commis.sion v. Allentown Broad- 
ca.sting Corp., App.D.C., 75 S.Ct. 855, 
349 TT.S. 368, 99 L.Ed. 1147—Federal 
Power Commission v. State of Or., 
Or.. 75 S.Ct. 832, 349 U.S. 435, 99 
L.Ed. 1215—Granville-Smith v. 
Granville-Smith. Virgin Islands, 75 
S.Ct. 653, 349 TT.S. 1, 99 L.Ed. 773 
—National City 14ank of New York 
v. Republic of China, N.Y., 75 S.Ct. 
423. 348 U.S. 366. 99 L.Ed. 389, re¬ 
hearing denied 76 S.Ct. 698, 349 U. 
S. 913, 99 L.Ed. 1247—Wilko v. 
Swan. N.Y., 74 S.Ct. 182, 346 U.S. 
427. 98 L.IOd. 168—Federal Commu¬ 
nications Commission v. RCA Com- 
miinicalion.s. App.D.C., 73 S.Ct. 998, 
346 TT.S. 86. 97 L.Ed. 1470—U. S. v. 
Nugent. N.Y., 73 S.Ct. 991. 346 U.S. 
1, 97 L.Ed. 1417, rehearing denied 
74 S.Ct. 66, 346 U.S. 853, 98 L.Ed. 
3f;7_U. S. V. Packer, N.Y., 73 S.Ct. 
991, 346 U.S. 1, 97 LEd. 1417, re¬ 
hearing denied 74 S.Ct. 66, 346 U.S. 
853, 98 L.Ed. 368—Federal Trade 
Commission v. Raladam Co., 62 S. 
Ct. 966, 316 U.S. 149, 86 L.Ed. 1336 
—Williams v. Jacksonville Termi¬ 
nal Co., Fla. & Tex., 62 S.Ct. 659, 
315 U.S. 386, 86 L.Ed. 914, rehear¬ 
ing denied 62 S.Ct. 909, 316 U.S. 830, 
86 L.Ed. 1224—Pickett v. Union 
Terminal Co.» Fla. & Tex., 62 S.Ct. 


669, 31B U.S. 386, 86 L.Ed. 914— 
Just V. Chambers, Fla., 61 S.Ct. 687, 
312 U.S. 383, 668, 86 L.Ed. 903— 
Palmer v. Connecticut Railway & 
Lighting Co., Conn., 61 S.Ct. 379, 
811 U.S. 644, 85 L.Ed. 336, rehearing 
denied 61 S.Ct. 609, 312 U.S. 713. 85 
L.Ed. 1143—Lane v. Wilson, Okl.. 
69 S.Ct. 872, 307 U.S. 268, 83 L.Ed. 
1281—International Ry. Co. v. Da¬ 
vidson, N.Y., 42 S.Ct. 179, 257 U.S. 
506. 66 L.Ed. 341. 

25 C.J. p 875 note 87. 

Substaatiallty of UsneB 

I.s.mies which a union and certain of 
its officers sought to bring before the 
Supreme Court with respect to litiga¬ 
tion in which a board of monitors 
wa.s appointed by a United States dis¬ 
trict court to supervise their conduct 
were not of such legal nature that 
they could fairly be deemed so lack¬ 
ing in substantiality as to preclude 
a reasonable likelihood of satisfying 
the considerations governing review 
on certiorari as guided by the rule 
and the practice of the Supreme 
Court. 

U.S.—English v. Cunningham, App.D. 
C.. SO set. 18. 361 U.S. 905. 4 L.Ed. 
2d 42. 80 S.Ct. 187, 361 U.S. 897, 4 L. 
Ed.2d 153. 

Stnporta&ce In further conduct of case 

Where circuit court of appeals re¬ 
versed judgment in condemnation 
proceedings by the United States and 
remanded the cause for trial in con¬ 
formity with formula for ascertain¬ 
ing compensation, the ruling was 
fundamental to the further conduct 
of the case and would be reviewed on 
certiorari. 

U.S.—^U. S. V. General Motors Corp., 
Ill., 66 S.Ct. 367, 323 U.S. 373, 89 
L.Ed. 311, 166 A,L.R. 390. 

Certiorari granted 

(1) Because of the importance of 
the question presented In the inter¬ 
pretation and administration of the 
Labor Management Relations Act or 
the National Labor Relations Act. 
U.S.—^Arroyo v. U. S., Puerto Rico, 79 
S.Ct. 864, 359 U.S. 419, 3 L.Ed.2d 915 
—N. L. R. B. V. United Steelwork¬ 
ers of America, CIO, App.D.C., 78 S 
Ct. 1268, 357 U.S. 357, 2 LEd.2d 
1383—Local 1976, United Broth, 
of Carpenters and Joiners of Amer¬ 
ica, A. F. L. v. N. L. R. B., App.D. 
C., 78 S.Ct. 1011, 357 U.S. 93, 2 L. 
Ed.2d 1186—N. L. R. B. v, Wooster 
Division of Borg-Warner Corp., 78 
S.Ct. 718. 356 U.S. 342, 2 L.Ed.2d 
823—^N. L. R. B. v. District 50. 
United Mine Workers of America, 
App.D.C., 78 S.Ct. 386. 356 U.S. 463. 
2 L.Ed.2d 401—Office Kmp. Intern. 
Union. Local No. 11, AFL-CIO v. N. 
L. R, B., App.D.C,, 77 S.Ct. 799, re¬ 
hearing denied 77 S.Ct. 1375, 354 
U.S. 928, 1 L.Ed.2d 1441—Benz v. 
Compania Navlera Hidalgo, S. A.. 
77 S.Ct. 699. 363 U.S. 138, 1 L.Ed.2d 
709 — N. JU R. B. V. Truck Drivers 

647 


Local Union No. 449, Intern. Broth, 
of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America, 
A. F. L., 77 S.Ct. 643, 368 U.S. 87, 
1 L.Ed.2d 676—N. L. R. B. V. Lion 
Oil Co., 77 S.Ct. 330, 362 U.S. 282, 
1 LEd.2d 331—N. L. R. B. V. Truitt 
Mfg. Co , 76 S.Ct. 76.3, 351 TT.S. 149, 
100 L.Ed. 1027—U. S. v. Ryan, N. 
y.. 76 S.Ct, 400, 360 U.S. 299. 100 
L.Ed. 335—N. L. R. B. v. Coca-Cola 
Bottling Co. of Louisville, 76 S.Ct. 
383, 350 U.S. 264, 100 L.Ed. 285— 
Mastro Plastics Corp. v. N. L. R. B., 
76 S.Ct. 349, 350 U.S. 270, 100 L.Ed. 
309. Rehearing denied 76 S.Ct. 
1043, 351 U.S. 980. 100 L.Ed. 1495 
—N. L. R. B. V. Warren Co., 76 S. 
Ct. 185, 350 U.S. 107, 100 L.Ed. 96 
—National Labor Relations Board 
V. Express Pub. Co., 61 S.Ct. 693, 
312 U.S. 426, 85 L.Eld. 930—Nation¬ 
al Licorice Co. v. National Labor 
Relations Board, 60 S.Ct. 569, 309 

U. S. 350, 84 L.Ed. 799. 

(2) To decide an Important ques¬ 
tion as to the interpretation or ad¬ 
ministration of the Railway Labor 
Act. 

U.S—TTnion Pac. R. Co. v. Price, 
Nev., 79 set. 1351, 360 U.S. 601, 3 
L.Ed.2d 1460—Pcnn.sylvania R. Co. 
v. Day. N.J., 79 S.Ct. 1322, 360 U.S. 
648, 3 L.Ed.2d 1422—Felter v. 

Southern Pac. Co., Cal., 79 S Ct. 
847, .359 U.S. 326, 3 L.Ed.2d 854— 
Conley v. Gibson, Tex., 78 S.Ct. 99, 
355 U.S. 41, 2 L.Ed.2d 80—Broth¬ 
erhood of R. R. Trainmen v. Chica¬ 
go R. & I. R. Co.. Ill., 77 S.Ct. 635, 
353 U.S. 30, 1 L.Ed.2d 622, rehear¬ 
ing denied 77 S.Ct. 823, 353 U.S. 948, 
1 L.Ed.2d 867. 

(3) Because an important question 
of judicial administration pertaining 
to the exercise of federal equity ju¬ 
risdiction was raised. 

U.S.—Whitehouse v. Illinois Cent. R. 
Co., Ill., 75 S.Ct. 845, 349 U.S. 366, 
99 L.Ed. 1166, modification denied 
76 S.Ct. 37, 350 U.S. 811, 100 L.Ed. 
727—Sprague v. Tironic Nat. Bank, 
Me.. 59 S.Ct. 777, 307 U.S. 161, 83 
LEd. 1184. 

• (4) Because of importance of ques¬ 
tion to administration of criminal 
justice. 

U.S.—Thomas v. State of Ariz., Ariz., 
78 S Ct 885. 356 U.S. 390, 2 L.Ed.2d 
863, rehearing denied 78 S.Ct. 1379, 
357 U.S. .044, 2 L.Ed.2d 1567—Jones 

V. U. S . Ga.. 78 S.Ct. 1263, 367 U.S. 
493, 2 L.Ed.2d 1514—Green v. U. S., 
N.Y., 78 S.Ct. 632, 356 U.S. 166, 2 L. 
Ed.2d 672—Mallory v. U. S., App. 
D.C., 77 S.Ct. 1366, 364 U.S. 449, 
1 L.Ed.2d 1479—Carroll V. U. S., 
App.D.C., 77 S.Ct. 1332, 354 U.S. 
394, 1 L.Ed.2d 1442—Grunewatd v. 
U. S., N.Y., 77 S.Ct. 963, 363 U.S. 
391, 1 L.Ed.2d 931, 62 A.L.R.2d 
1344—Pollard v. U. S., Minn., 77 Sw 
Ct. 481, 362 U.S. 364, 1 L.Ed.2d 393 
—Rea V. U. S., N.M., 76 S.Ct. 292, 
350 U.S. 214. 100 L.Ed. 233-<~N«>to 
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of its recurring nature,or on other grounds [ similar to those 


T. TJ. S., 76 S.ct. 255, certiorari 
granted 76 S.Ct 701, 851 U.S. 902. 
100 L.Ed. 1440—Stack v. Boyle, 
Cal.. 72 S.Ct, 1. 342 U.S. 1, 96 L.Ed. 

8 . 

(5) Because of the importance In 
administration of Federal Rules of 
Civil Procedure. 

U.S.—Societe Internationale Pour 

Participations Industriolles Et 
Commerciales, S. A. v. Rogers, App. 
D.C., 78 S.ct. 1087, 357 U.S. 197, 2 
L.Ed.2d 1255—U. S. v. F. & M. 
Schaefer Brewing Co., N.T., 78 S.Ct. 
674, 356 U.S. 227, 2 L,Ed.2d 721— 
La Buy v. Howes Leather Co., 77 
S.ct 309, 852 U.S. 249, 1 L.Ed.2d 
290, rehearing denied 77 S.Ct. 553, 
352 U.S. 1019, 1 L.Ed.2d 560. 

(6) Because of Important Question 
presented, as to whether district 
court had discretion to abstain from 
exercise of diversity Jurisdiction in 
circumstances of suit challenging va¬ 
lidity of expropriation. 

U.S.—Louisiana Power & Light Co. v. 
City of Thibodaux, La.. 79 S.Ct. 
1070, 360 U.S. 25. 3 L.Ed.2d 1058, 
rehearing denied 79 S.Ct. 1442, 360 
U.S. 940, 8 L.Ed.2d 1652—Allegheny 
County V. Frank Mashuda Co., Pa., 
79 S.ct 1060, 860 U.S. 185, 3 L.Ed. 
2d 1163. 

(7) Because of Importance of the 
question in administration of Feder¬ 
al Trade Commission Act. 

U.S.—F. T. C. V. Simplicity Pattern 
Co., App.D.C., 79 S.ct 1005, 360 U. 
S. 56, 3 L.Ed.2d 1079—Fcsdoral 

Trade Commission v. National Cas. 
Co., 78 S.ct 1260, 357 U.S. 660, 2 
L.Ed.2d 1640—Federal Trade Com¬ 
mission V, National Lead Co., 77 S. 
Ct 602, 362 U.S. 419, 1 L.Ed.2d 438. 

(8) Because of substantial import¬ 
ance of Question in administration of 
revenue laws. 

U.S. —Cammarano v. U. S., Wash., 79 
S.ct 624, 368 U.S. 498, 3 L.Ed.2d 
462—Territory of Alaska v. Amer¬ 
ican Can Co., Alaska. 79 S.Ct. 274, 
358 U.S. 224, 3 L.Ed.2d 251, 17 
Alaska 779, and remanded by, C.A., 
269 F.2d 471—Colony, Inc., v. C. I. 
K., 78 S.ct 1033, 357 U.S. 28, 2 1j. 
Ed.2d 1119—U. S. V. Korpan, Ill., 77 

5. ct 1099, rehearing denied 77 S 
Ct 1423, 364 U.S. 946, 1 L.Ed.2d 
1658—^Achilll v. U. S., Ill., 77 S.Ct 
995, 353 U.S. 373, 1 L.Ed.2d 918, 
rehearing denied 77 S.Ct 1391, 354 
U.S. 943, 1 L.Ed. 1640, and 77 S. 
Ct 1394, 354 U.S. 943, 1 L.Ed.2d 
1540. 

(9) Because of importance of ques¬ 
tion in the administration of immi¬ 
gration and naturalization laws. 

U.S.—Brownell v. We Shung, App. 

D.C., 77 S.ct. 262, 362 U.S. 180, 1 L. 
Ed.2d 226—U. S. v. Zucca, N.Y., 76 

6. Ct 671, 361 U.S. 91, 100 L.Ed. 


964—^Marcello v. Bonds, La., 75 S 
Ct 767, 349 U.S. 302, 99 L.Ed. 1107 
rehearing denied 76 S.Ct 38, 350 
U.S. 866, 100 L.Ed. 761—U. S. v 
Menasche, Puerto Rico, 75 S Ct. 513 
848 U.S. 528, 99 L.Ed. 61.'—Shtiugh 
nessy v. U. S. ex rel. Mezei, N Y 
73 S.ct 626, 346 U.S. 206, 97 L.Ed 
966—^Wong Yang Sung v McGrath 
App.D.C., 70 S.ct 445. 339 U.S. 33. 
94 L.Ed. 616, modified on other 
grounds 70 S.Ct 564, 339 U.S. 908, 
94 L.Ed. 1336. 

(10) Because of Importance of 
Question of Federal Power Commis¬ 
sion’s jurisdiction In administration 
of Natural Gas Act. 

U.S.—^Atlantic Refining Co v. Public 
Service Commission of State of N. 
Y., 79 S.ct 1216, 300 U.S. 378, 3 L. 
Ed.2d 1312—United Gas Pipe Line 
Co. V. Mobile Gas Service Corp., 76 
S.ct 373, 360 U.S. 332, 100 L.Ed. 
373—Federal Power Commission v. 
Sierra Pacific Power Co., App.D.C., 
76 S.ct 368, 360 U.S. 348, 100 L. 
Ed. 388, motion denied 76 S.Ct 843. 
351 U.S. 946, 100 L.Ed. 1471, and 
Pacific Gas and Elec. Co. v. Sierra 
Pacific Power Co., 76 S.Ct 843, 351 
U.S. 946, 100 L.Ed. 1471—Federal 
Power Commission v. Colorado In¬ 
terstate Gas Co., 75 S.Ct. 467, 348 
U.S. 492, 99 L.Ed. 683. 

(11) To review an important Ques¬ 
tion of construction of Tort Claims 
Act 

U.S.—Massachusetts Bonding & In¬ 
surance Co. V, U. S., Mass., 77 S.Ct, 
186. 352 U.S. 128, 1 L.Ed.2d 189— 
Indian Towing Co. v. U. S., I.«a., 76 
S.ct 122, 350 U.S. 61, 100 L.Ed. 48 
—U. S. V. Reynolds, Pa., 73 S.Ct. 
628, 346 U.S. 1, 97 L.Ed. 727, 32 A. 
L.R.2d 382. 

(12) To review Important and diffi¬ 
cult Questions of federal-state rela¬ 
tions. 

U.S.—Letter Minerals, Inc. v. U. S., 
La., 77 S.ct 287, 352 U.S. 220, 1 L. 
Ea.2d 267, rehearing denied 77 S.Ct. 
553, 352 U.S. 1019, 1 L.Ed 2d 660— 
Amalgamated Clothing Workers of 
America v. Richman Bros., Ohio, 
75 S.ct 452, 348 U.S. 611, 99 L.Ed. 
600. 

(13) Because of Important Ques¬ 
tion with respect to disbarment by 
federal court on basis of disbarment 
by state court 

U.S.—Theard v. U. S., La., 77 S.Ct 
1274, 364 U.S. 278, 1 L.Ed.2d 1342. 

11.S U.S.—Glus V, Brooklyn East¬ 
ern Dist. Terminal, N.Y.. 79 S.Ct 
760, 369 U.S. 231, 3 L Ed.2d 770— 
Cammarano v. U. S., Wash., 79 S.Ct. 
524, 358 U.S. 498, 3 L.Ed.2d 462— 
Quinn v. U. S., App.D.C., 75 S.Ct. 
668, 349 U.S. 166, 99 L.Ed. 964, 61 
A.L.R.2d 1167—C. I. R. v. Glenshaw 
Glass Co., 76 S.Ct. 473, 348 U.S. 

648 


36 C« J* S« 

covered by the rule, where 

426, 99 L.Ed. 483, rehearing denied 
76 S.ct 657, 349 U.S. 926, 99 L.Bd. 
1266—Witmer v. U. S., Pa., 76 S.Ct. 
392, 348 U.S. 875, 99 L.Ed. 428. 
Large body of similar pending claims 
Where court of apjx'ala denied 
ocean carrier’s claim against the 
United States for money allegedly 
earned as freight for carriage of 
goods under government form bill of 
lading, and determination of Ques¬ 
tion whether bill cont^-mplnted pay¬ 
ment only if shipment arrived at des¬ 
tination would guide adjustment of 
large body of similar p^mding claims. 
United States Supreme Court would 
grant certiorari to review the judg¬ 
ment. 

U.S.—Alcoa S. S. Co. v. U. S., N.Y., 70 
S.ct. 190, 338 U.S. 421, 94 L.Ed. 226. 
Wide application of case 
Where stevedore, who had been in¬ 
jured while unloading ship, recovered 
judgment against shipowner, and 
shipowner recovered judgment on its 
third-party complaint socking indem¬ 
nity from stevedoring contractor 
which was Injured stevedore’s em¬ 
ployer, on theory that contractor wa.s 
obligated by implied contract to per¬ 
form work in reasonably safe manner, 
and that its negligence was active or 
primary cause of accident. Supreme 
Court granted certiorari because of 
wide application of case and conflict¬ 
ing views that had been expressed on 
the Issues. 

U.S.—Ryan Stevedoring Co. v. Pan- 
Atlantic S. S. Corp., N.Y., 76 S.Ct. 
232, 350 U.S. 124, 100 L.Ed. 133. 

12. Judgment hindering administra¬ 
tion of law 

Probability that judgment and 
opinion below will seriously hinder 
future administration of law justi¬ 
fies issuance of writ of certiorari. 
U.S.—Federal Trade Commission v. 
American Tobacco Co., 47 S.Ct. 663, 
274 U.S. 643, 71 L.Ed. 1193. 
Belatlonshlp of federal and local law 
Where deceased, an employee of 
an independent contractor, died while 
working aboard vessel in navigable 
waters within territory of New Jer¬ 
sey, and action was brought by ad¬ 
ministratrix for wrongful death un¬ 
der New Jersey statute, Supreme 
Court granted certiorari primarily to 
consider relationship of maritime and 
local law in cases of this kind, 

U.S.—The Tungus v. Skovgaard, N.J., 
79 S.ct. 503, 858 U.S. 588, S L.Ed. 
2d 624. 

Before adoptloa of Supremo Court 
Bnle 

In a number of cases heard on cer¬ 
tiorari before the adoption of Su¬ 
preme Court Rules, Rule 38(6), 28 U. 
S.C.A., which preceded Rule 19 subd. 
1(b), the fact mentioned by the court 
may be inferred to have been Influen- 
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there was an apparent or possible conflict in 
the decisions of the Supreme Court on the question 
presented for decision,or where there was conflict 
between decisions of the court of appeals and the 
court of claims.is 5 Certiorari has also been granted 
to determine questions as to the application of a 
rule established by a prior Supreme Court opin- 

ion.13.10 

Ordinarily, however, certiorari will not be grant- 
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ed to review evidence and to discuss specific facts 
and the novelty of the question presented will not, 
in the absence of general importance, move the 
court to grant the writes 

Substantial rights of parties not affected. The 
writ may properly be refused where the error com¬ 
plained of does not or will not affect the substantial 
rights of the parties,^® as where, despite the error, 
the correct result will be or has been reached on 


tlal In the granting: of the writ, such 

as: 

(1) That the Jurisdiction of the 
courts below was In question. 

U.S —Kingrrnan & Co. v. Western 
Mfff. Co., Neb., 18 S.Ct. 786, 170 
U.S. 676, 42 L.Ed. 1192. 

25 C.J. p 875 note 89. 

(2) That the erroneous decision of 
the circuit oourt of appeals was made 
in deference to intimations of the 
Supreme Court concededly tending to 
support the ruling. 

U.S.—Grigsby v. Bussell, Tenn., 32 
S.Ct. 68. 222 U.S. 149, 56 L.Ed. 133, 
36 L.R.A.,N.S., 642, Ann.Cas.l913B 
863. 

(3) That the decision of the Su¬ 
preme Court cited by the circuit 
court of appeals in support of Its 
Judgment “Is not entirely apposite.” 
U.S.—U. S. V. Beynolds, Okl.. 89 S. 

Ct. 409, 260 U.S. 104, 63 L.Ed. 873. 

(4) That it was to be determined 
whether the circuit court of appeals 
correctly decided "a question left 
open” In a former decision of the Su¬ 
preme Court. 

U.S.—Detroit Steel Cooperage Co. v. 
Sisterville Brewing Co., W.Va., 34 
S.Ct. 763, 233 U.S. 712, 68 L.Ed. 
1166. 

(6) That decisions of federal 
courts In general are In conflict on 
the question involved. 

U.S.—McMullen v. Hoffman, Or., 19 
S.Ct. 839, 174 U.S. 639, 646, 43 L.Ed. 
1117. 

28 C.J. p 875 note 97. 

(6) That the decision of the circuit 
court of appeals In the instant case 
was rendered by a divided court. 
U.S —Empire State Cattle Co. v. At¬ 
chison, T. & S. F. R. Co., Kan.. 28 
S.Ct. 607, 210 U.S. 1, 62 L.Ed. 931, 
16 Ann.Cas. 70. 

25 C.J. p 876 note 1. 

13. U.S.—U. S. v. Chicago, M., St. P. 
& P. R. Co., Minn., 61 S.Ct. 772. 
312 U.S. 692, 318 U.S. 643, 85 L.Ed. 
1064. 

Possible impalnneiit of authority of 
prior deoislon 

Where defendant's motion to va¬ 
cate sentence, on ground that for all 
three counts a sentence as for only 
one count could be Imposed, had been 
denied by trial court, and court of 


appeals affirmed with expressions of 
doubt by two of the Judges who felt 
themselves bound by opinion of the 
Supreme Court, Supreme Court 
granted certiorari to consider wheth¬ 
er some of Supreme Court's recent 
decisions that, although not question¬ 
ing the opinion, moved in related 
areas, might have impaired the ‘au¬ 
thority of the opinion relied on by 
the court of appeals. 

U.S.—Gore v. U. S.. App.D.C.. 78 S. 
Ct. 1280, 357 U.S, 386, 2 L.Ed.2d 
1406, rehearing denied 79 S.Ct. 13, 
358 U.S. 858, 3 L.Ed.2d 92. 

13.5 Certiorari granted 

(1) Where conflict existed between 
decision of court of claims and deci¬ 
sion of court of appeals on question 
whether taxpayer on accrual basis 
might, under statute permitting In¬ 
clusion, In net operating loss deduc¬ 
tion. of excess profits tax “paid or 
accrued” during taxable year, include 
such taxes paid during taxable year. 
Supreme Court granted certiorari. 
U.S.—Lewyt Corp. v. C. I. R., 76 S. 

Ct. 736, 349 U.S. 237, 99 L.Ed. 1029. 

(2) Where court of appeals deter¬ 
mined that a drilling company was 
entitled to depletion allowance on 
certain income, and the court of 
claims determined that a different 
party was entitled to depletion al¬ 
lowance on the same income, the Su¬ 
preme Court granted certiorari in 
both cases. 

U.S.—C. I. R. V. Southwest Explora¬ 
tion Co., 76 S.Ct. 395, 360 U.S. 308. 
100 L.Ed. 347. 

13.10 U.S.—^Romero v. International 
Terminal Operating Co., N.Y., 79 
S.Ct. 468, 358 U.S. 364, 8 L.Ed.2d 
368, rehearing denied 79 S.Ct. 796, 
369 U.S. 962, 3 L.Ed.2d 769. j 
Prodaotion of statemoats of govora* 
moat wltaossM 

Supreme Court granted certiorari, 
in criminal case, limited to questions 
of application of rule established by j 
prior United States Supreme Court 
opinion with respect to production 
of statements given to government 
agents by government witnesses, of 
effect of statute enacted after opin¬ 
ion was announced, establishing leg¬ 
islative rules on subject, and of pro¬ 
priety of ruling of court of appeals 
that, if trial Judge had erred in fall- 
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Ing to deliver defendant certain docu¬ 
ments, error was harmless. 

U.S.—Rosenberg v. U. S., Pa., 79 S, 
Ct. 1231, 360 U.S. 367, 3 L.Ed.2d 
1304. 

14. U.S.—General Talking Pictures 
Corporation v. Western Electric 
Co., N.Y., 58 S.Ct. 849, 304 U.S. 
176, 546. 82 L.Ed. 1273, affirmed 
69 S.Ct. 116. 306 U.S. 124, 83 L.Ed. 
81. rehearing denied 59 S.Ct. 355, 
305 U.S. 675, 83 L.Ed. 437—U. S. 
V. Johnston. N.Y., 45 S.Ct 496, 268 
U.S. 220, 69 L.Ed. 926. 

26 C.J. p 874 note 83 [f]. 

Certiorari will not be granted to 
review a decree on the ground that 
the evidence was not sufficient to es¬ 
tablish actual dedication of petition¬ 
er’s property to public use. 

U.S.—Southern Power Co. v. North 
Carolina Public Service Co., N.C., 
44 S.Ct 164, 263 U.S. 608, 68 L. 
Ed. 413. 

Certiorari granted 
Where enforcement of order of the 
National Labor Relations Board was 
refused on ground that It was not 
supported by evidence, petition for 
writ of certiorari was granted be¬ 
cause of the importance in an order¬ 
ly administration of the National La¬ 
bor Relations Act that the findings 
of the board as to the facts, if sup¬ 
ported by evidence, be conclusive. 
U.S.—^National Labor Relations 
Board v. Link-Belt Co., 61 S.Ct. 358, 
311 U.S. 684, 86 L.Ed. 368—Na¬ 
tional Labor Relations Board v. 
Independent Union of Craftsmen. 
61 S.Ct. 368, 311 U.S. 684, 85 

L.Ed. 868—^National Labor Rela¬ 
tions Board v. Waterman S. S. Cor¬ 
poration, 60 S.Ct. 493, 309 U.S. 206. 
84 L.Ed. 704, rehearing denied 60 
S.Ct. 611, 309 U.S. 696, 84 L.Ed. 
1036. 

16. U.S.—The Ansaldo San Giorgio 
I V. Rhelnstrom Bros. Co., N.Y., 66 
S.Ct. 483, 294 U.S. 494. 79 L.Ed. 
1016. 

16. U.S.—^The Monrosa v. Carbon 
Black Export, Inc., Tex., 79 S.Ct. 
710, 369 U.S. 180, 3 L.Ed.2d 728— 
Smith V. Vulcan Iron Works, Cal,. 
17 act. 407, 166 tU.a 618, 41 LJQd. 
810. 

26 C.J. p 874 note 88 [cl. 



§§ 204(3)-204(4) FEDERAL COURTS 


some other ground and this is so even though 
the question is one of public importance,since 
the Supreme Court decides questions of public im¬ 
portance only in the context of meaningful litiga¬ 
tion,and even though the decision appealed is 
in conflict with decisions of other courts of ap¬ 
peals,since the function of the Supreme Court 
in resolving conflicts among the courts of appeals is 
judicial, not simply administrative or mana- 
gerialA®*25 Similarly, certiorari will not ordinarily 
be granted where a case has become moot.^®-^® 

Court of appeals without jurisdiction. Certiorari 
may likewise be refused where the Supreme Court 
has determined that the court of appeals was without 
jurisdiction of the cause.^*^ 

Responsibility on court of appeals. The Supreme 
Court is particularly reluctant to grant certiorari 
on a matter with respect to which Congress has 
placed normal and primary responsibility on the 
court of appeals.^7-® 

Question settled in another case. Certiorari may 
be refused where, subsequent to the application for 
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the writ, all occasion for granting it was removed 
by the Supreme Court’s decision in another case set¬ 
tling the question involved in the proposed certio- 
rari.l® 

Case previously before Supreme Court. Where a 
case has once been before the Supreme Court, the 
court may grant certiorari in view of its former 
opinion and the importance of bringing an end to 
the protracted litigation. 

§ 204(4).-In Patent Cases 

In accordance with the general rules as to the issu¬ 
ance of certiorari by the Supreme Court to the court of 
appeals, certiorari has been granted in cases in which 
the court of appeals has erroneously interperted the opin¬ 
ion of the Supreme Court in a case involving the same 
patent, in cases of conflicting decisions with respect to a 
patent, and in cases involving questions of general im¬ 
portance; and it has been denied In a number of cases 
not of this character. 

In accordance with the rules governing the is¬ 
suance of certiorari by the Supreme Court to review 
decisions of the courts of appeals generally, dis¬ 
cussed supra § 204(3), writs of certiorari have been 
frequently granted in patent cases.^® 


X6.S U.S.—The Monrosa v. Carbon 
Black Export, Inc., Tex., 79 S.Ct. 
710, 859 U.S. 180, 3 L.Ed.2d 723. 
Sseoyszy on other cause ot action 
Where American shipper brought 
libel in admiralty in federal district 
court for damages sustained to ship¬ 
ment aboara Italian vessel and libel 
was both in rem against vessel then 
in United States port and in per¬ 
sonam against owner, an Italian cor¬ 
poration, and it was determined that 
provision in bills of lading govern¬ 
ing shipment did not prevent main¬ 
tenance of in rem action and both 
parties approved a secured stipula¬ 
tion to release vessel from seizure 
under libel in an amount substan¬ 
tially the same as recovery demand¬ 
ed by libellant, and it appeared that 
libellant would bo able to try its 
claim in district court regardless of 
holding with respect to maintenance 
of in personam action, in light of 
such circumstances which were not 
fully apprehended at time certiorari 
was granted to pass solely on ques¬ 
tion of libel in personam writ of 
certiorari would be dismissed as im- 
providently granted. 

U.S.—The Monrosa v. Carbon Black 
Export. Inc., supra. 

16.10 U.S.—^The Monrosa v. Carbon 
Black Export, Inc., supra. 

16.15 U.S.—^The Monrosa v. Carbon 
Black Export, Inc., supra. 

16.86 U.S.—^The Monrosa v. Carbon 
Black Export, Inc., supra. 

16.85 U.S.—Tho Monrosa v. Carbon 
Slack Export, Inc., supra. 


16.30 Case held not wholly moot 

(1) Where some of grievances 
which union sought to compel em¬ 
ployer to submit to arbitration in¬ 
volved back pay for increased work 
loads, and collective bargaining 
agreement gave arbitrators right to 
adjust compensation retroactive to 
date of any change, employer’s ter¬ 
mination of its operations during 
pendency of review proceedings 
would not render case wholly moot. 
U.S.—Textile Workers Union of 

America v. Lincoln Mills of Ala., 
Ala., 77 S.Ct. 912, 353 U.S. 448, 1 
L.Ed.2d 972—Textile Workers Un¬ 
ion of America v. Lincoln Mills of 
Ala., Ala., 77 S.Ct. 923, 353 U.S. 
448, 1 L.Ed.2d 972. 

(2) Where conviction of alien of 
conspiracy to defraud the United 
States would seriously embarrass 
him in event of deportation or natu¬ 
ralization proceedings and brand him 
as a felon with possible loss of civil 
rights, a wrongful conviction would 
not be permitted to stand and the 
certiorari dismissed as moot because 
defendant had served the sentence 
imposed on him. 

U.S.—Fiswick v. U. S., N.J., 67 S.Ct. 

224, 329 U.S. 211, 91 L.Fd. 196. 

17. U.S.—Good Shot v. U. S., S.D., 
21 S.Ct. 33, 179 U.S. 87, 45 L.Ed. 
101 . 

25 C.J. p 871 note 44 [a]. 

17.5 Snforosmsxt of Eational &abor 
Bslatloa Board ordara 
Congress has charged the courts of 
appeals, and not the Supreme Court, 
with the primary responsibility for 
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granting or denying enforcement of 
National Labor Relations Board or¬ 
ders, and certiorari is granted by Su¬ 
preme Court only in such cases in¬ 
volving principles the settlement of 
which is of importance to the pub¬ 
lic, as distinguished from that of 
the parties, and In cases where there 
is a real and embarrassing conflict 
of opinion and authority between the 
courts of appeal of the various cir¬ 
cuits. 

U.S.—N. L. R. B. V. Pittsburgh S. S. 
Co., 71 S.Ct. 453, 340 U.S. 498, 95 
L.Ed. 479. 

18. U.S.—San Pedro, L. A. & S. L. 
R. Co. V. U. S., Cal., 38 S.Ct. 498, 
247 U.S. 307, 62 L.Ed. 1129. 

18.5 U.S.—Federal Trade Commis¬ 
sion V. Standard Oil Co., 78 S.Ct. 
369. 355 U.S. 396, 2 L.Ed.2d 359. 

19. U.S.—Fourco Glass Co. v. Trans- 
mirra Products Corp., N.Y., 77 S. 
Ct. 787, 353 U.S. 222, 1 L.Ed.2d 786 
—^Keller v. Adams-Campbell Co., 
Cal., 44 S.Ct. 356, 264 U.S. 314, 68 
L.Ed. 705. 

25 C.J. p 878 note 16. 

Where ooxUlot of decieioas unlikely 
The Supreme Court granted certio¬ 
rari to review decision of court of 
appeals holding claims of patent val¬ 
id and infringed, notwithstanding 
there was no conflict of decisions 
with respect to claims involved, 
where the patent dominated a sub¬ 
stantial portion of an industry so 
concentrated in one circuit that liti¬ 
gation in other circuits resulting in 
a conflict of decisions was unlikely. 
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Thus, certiorari has been granted, where it was 
apparent that the court of appeals erroneously inter¬ 
preted the opinion of the Supreme Court in a for¬ 
mer case involving the same patent ,20 or where 
courts of appeals were in conflict as to the validity^^ 
or construction's of the patent, or in conflict on the 
admissibility of evidence to prove liability for in¬ 
fringement by reason of privity with an infringer,ss 
or in conflict on other questions in litigation arising 
out of the same patent,24 or in conflict on questions 
of their own appellate jurisdiction and procedure,^^ 
or in conflict as to the duty of the district court to 
consider certain questions in litigation relating to 

patents.25.5 

Likewise, certiorari has been granted where the 
construction of a federal statute giving the United 
States a license to use patent rights was in ques¬ 
tion,sc or where the decision of the court of appeals 
in the instant case conflicted with a decision of the 
Supreme Court ;27 where a grave question concern¬ 
ing a rule of procedure was involved and where 
it was deemed expedient to distinguish a ruling by 
the Supreme Court in another patent suit from that 
which should be made in the instant case,29 or to 


show exactly what was decided by the Supreme 
Court in other patent cases. 30 

On the other hand, the writ will not be granted, 
as a rule, in patent cases involving no question of 
general importance and presenting no conflict of 
decisions.3i Accordingly, it will not be granted 
merely to review the evidence or inferences drawn 
thcrefrom.32 

§ 204(5).-At What Stage of Pro¬ 

ceedings 

Under or without reference to the statute so provid¬ 
ing, certiorari may be issued either before or after final 
decree by the court of appeals, and even after the latter 
court's mandate has gone down to the district court. 

Under or without reference to the provision of 
28 U.S.C.A. § 1254(1), or the statute which pre¬ 
ceded it, authorizing the issuance of certiorari by 
the Supreme Court to the court of appeals before 
or after the rendition of judgment or decree, 32-50 
the jurisdiction conferred on the Supreme Court 
was intended to vest in the Supreme Court a com¬ 
prehensive and unlimited power without regard to 
the condition of the case as it exists in the court of 
appeals,33 and, while certiorari is ordinarily issued 


U.R —Munrie Gear Works v. Out¬ 
board, Marine & Manufacturing 
Co., Ill., 62 set, Sef), 315 U.S. 759, 
86 L.Ed. 1171—Schriber-S<hroth 
To. V. Cleveland Trust Co., Chrys¬ 
ler Corporation, Ohio, 59 S.Ct. 8, 306 

U. S. 47, 573, S3 I..Ed. 34, mandate 

conformed to, C.C.A., Cleveland 
Trust Co. V. Schnber-Sohroth Co., 
108 I<\2d 109—Aberdeen Motor 

Supply Co. V. Cleveland Trust Co.. 
Chrysler Corporation, Ohio, 59 S 
Ct. 8. 305 U.S. 47, 673, 83 L.Ed. 34, 
mandate conformed to, C.C.A., 
Cleveland Trust Co. v. Sohrlber- 
Schroth Co.. 108 F.2d 109—F. E. 
Rowe Sale.s Co. v. Cleveland Trust 
Co., Chry.sler Corporation, Ohio, 50 
set. 8. 305 US. 47, 573, 83 L.Ed. 
34, mandate conformed to, C.C.A., 
Cleveland Tru.st Co. v. Schriber- 
Schroth Co., 108 F.2d 109. 

20. U.S.—Minerals Separation v. 
Butte & Superior Mining Co., 
Mont., 39 S.Ct. 496. 250 U.S. 336, 
63 L.Ed. 1019, motion denied 40 S. 
Ct. 65. 

25 C.J. p 878 note 17. 

21. U.S.—^Layne & Bowler Corpora¬ 
tion V. Western Well Works, Cal., 
43 S.Ct. 422, 261 U.S. 387, 67 L.Ed. 
712. 

25 C.J. p 878 note 18. 

22. U.S.—Layne & Bowler Corpora¬ 
tion v. Western Well Works, supra. 

23. U.S.—Rumford Chemical Works 

V. Hygienic Chemical Co. of New 
Jersey, N.J., 80 S.Ct. 46, 216 U.S. 


I 156, 54 L.Ed. 137—Hygienic Chem- 
I leal Co. of New York v. Rumford 
Chemical Works. N.J., 30 S.Ct. 45, 
216 U.S. 166, 64 L.Ed. 137. 

24. U.S.—Fourco Glass Co. v. Trana- 
mlrra Products Corp., N.Y., 77 S. 
Ct. 787, 353 U.S. 222, 1 L.Ed.2d 786 
—Dowagiac Mfg. Co. v. Minnesota 
Moline Plow Co., Minn., 35 S.Ct. 
221, 236 U.S. 641, 69 L.Ed. 398. 

25. U.S.—Smith v. Vulcan Iron 
Works, Cal., 17 S.Ct. 407, 165 U.S. 
618, 41 L.Ed. 810. 

25.5 U.S.—Sanford v. Kepner, Pa., 
73 S.Ct. 76. 344 U.S. 13. 97 L.Ed. 12. 

26. U.S.—^William Cramp & Sons 
Ship & Engine Building Co. v. In¬ 
ternational Curtis Marine Turbine 
Co., Pa., 38 S.Ct. 271, 246 U.S. 28, 
62 L.Ed. 660. 

27. U.S.—Fourco Glass Co. v. Trans- 
mlrra Products Corp., N.Y., 77 S. 
Ct. 787, 363 U.S. 222, 1 L.Ed 2d 786 
—Marconi Wireless Tel. Co. of 
America v. Simon, N.Y., 38 S.Ct. 
275, 246 U.S. 46, 62 L.Ed. 668. 

28. U.S.—^Westinghouse Electric & 
Mfg. Co. V. Wagner Electric Mfg. j 
Co., Mo., 32 S.Ct. 691, 226 U.S. 604, 
56 L.Ed. 1222, 41 L.R.A.,N.S., 663. 

25 C.J. p 879 note 24. 

29. U.S.—Rubber Tire Wheel Co. v. 
Goodyear Tire & Rubber Co., Ohio, 
34 S.Ct. 403, 232 U.S. 413, 58 L.Ed. 
663. 

30. U.S.—Continental Paper Bag Co. 
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I V. Eastern Paper Bag Co., Me., 28 
S.Ct. 748, 210 U.S. 405, 62 L.Ed. 
1122 . 

31. U.S.—^Keller v. Adams-Campbell 
Co., Cal., 44 S.Ct. 356, 264 U.S. 314, 
68 L Ed. 705—Layne & Bowler Cor¬ 
poration V. Western Well Works, 
Cal., 43 S.Ct. 422, 261 U.S. 387, 67 

I L.Ed. 712. 

QneBtionp of aaticipation and iavan. 
tion 

A writ of certiorari will not be 
granted in a patent infringement suit 
to review questions of anticipation 
and Invention W'here there Is no con¬ 
flict between the decisions of the 
courts of appeals, 

U.S.—General Talking Pictures Cor¬ 
poration V. Western Electric Co., 
N.Y., 58 S.Ct. 849, 304 U.S. 176, 546. 
82 LEd. 1273, afllrmed 59 S.Ct. 
lie, 305 U.S. 124, 83 L.Ed. 81, re¬ 
hearing denied 69 S.Ct. 355, 305 
U.S. 675, 83 L.Ed. 437. 

32. U.S.—General Talking Pictures 
Corporation v. Western Electric 
Co., supra. 

32.50 U.S.—Land v. Dollar, App.D. 
C., 67 S.Ct. 1009, 330 U.S. 731, 91 
L.Ed. 1209—-Gay v. Ruff, Ga., 64 
S.Ct. 608, 292 U.S. 25. 78 L.Ed. 1099, 
92 A.L.R. 970. 

33. U.S.—Forsyth ▼. Hammond, 
Ind., 17 S.Ct. 665, 166 U.S. 60i6, 41 
L.Ed. 1096—Lau Ow Bew v. U. S., 
Cal., 12 S.Ct. 617, 144 U.S. 47, 36 L. 
Ed. 340. 
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only after a final decree in the court of appeals,*^ 
it may be issued before final decree if the Supreme 
Court is of opinion that the facts of the case require 
an earlier interposition.*^ 

The writ will not be issued, however, to review 
a decree of the court of appeals on appeal from an 
interlocutory order, unless it is necessary to prevent 
extraordinary inconvenience and embarrassment in 
the conduct of the cause.** 

The time when the writ of certiorari should be 
applied for is discussed infra § 204(11). 

After mandate sent down. The fact that the man- 
'date of the circuit court of appeals has gone down 
to the district court does not prevent the Supreme 
Court from issuing the writ to the circuit court of 
appeals.*^ 

§ 204(6).-Successive Writs 

A second writ df certiorari may be granted to re* 
view a decision of a circuit court of appeals after remand 
on a prior writ. 

A second writ of certiorari may be granted to re¬ 
view a judgment or decree of the circuit court of 
appeals after reversal and remand on a prior writ.** 

§ 204(7). -Who May Institute Proceed¬ 

ings; Parties 

Certiorari may be instituted by any party to any civil 


or criminal case In the court of appeals, Including a party 
who was permitted to intervene In the lower court. Tha 
right to intervene In the Supreme Court depends on ob¬ 
taining leave therefor from that court. 

Under 28 U.S.C.A. § 1254(1), certiorari proceed¬ 
ings may be instituted by any party to any civil or 
criminal case in the court of appeals.** Thus, where 
a party has been permitted to intervene in the pro¬ 
ceedings in the lower court, he may seek review by 
certiorari of the order or judgment of the court 
of appeals.** * 

Right to intervene in Supreme Court. Whether 
anyone may intervene in the Supreme Court pro¬ 
ceeding for certiorari to the court of appeals depends 
on such party’s obtaining leave therefor from the 
Supreme Court.**-^* 

§ 204(8). -Appeal and Certiorari in Same 

Case 

A party In a case In the court of appeals, who takes 
an appeal from the decision of that court to the Supreme 
Court in a case in which an appeal will lie, cannot be 
granted a review on certiorari; but It is otherwise If an 
appeal does not lie. 

Under 28 U.S.C.A. § 1254(1), or the statute which 
preceded it, a party in a case in the court of appeals, 
who takes an appeal from the decision of that court 
to the Supreme Court in a case in which an ap¬ 
peal will lie, cannot be granted a review on certio¬ 
rari;^* but an appeal improvidently taken by a party 


34. U.S.—^Hamilton-Brown Shoe Co. 
V. Wolf Bros. & Co.. Mo., 36 S.Ct. 
269, 240 U.S. 261, 60 L.Ed. 629. 

25 C.J. p 872 note 56. 

35. U.S.—^Rochester Telephone Cor¬ 
poration V. U. S., N.Y., 69 S.Ct. 764, 
307 U.S. 125, 83 L.Ed. 1147—Gay v. 
Ruff, Ga., 64 S.Ct. 608, 292 U.S. 26, 
78 L.Ed. 1099, 92 A.L.R. 970. 

25 C.J. p 871 note 60 [a], p 872 note 
57. 

Issue affecting further oouduot of 
case 

Reversal by district court of ap¬ 
peals of district court’s Judgment 
dismissing complaint on ground that 
suit was against the United States 
would be reviewed by Supreme Court 
on certiorari where issue fundamen¬ 
tal to further conduct of case was 
involved, although Judgment below 
was not a final one. 

U.S.—Land v. Dollar, App.D.C., 67 S. 
Ct. 1009, 330 U.S. 731, 91 L.Ed. 
1209. 

36. U.S.—^American Construction Co. 
V. Jacksonville. T. & K. W. R. Co., 
Fla., 13 S.Ct. 758, 148 U.S. 372, 384. 
37 L.Ed. 486. 

25 C.J. p 872 note 58. 

37. U.S.—Aetna Cas. & Sur. Co. v. 
Flowers, Tenn., 67 S.Ct. 798, 330 U. 
a 464. 91 L.Ed. 1024—Carr v. Zaja, 


Cal., 61 S.Ct. 360, 283 U.S. 62, 76 L 
Ed. 836—The Conqueror, N.Y., 17 
S.Ct. 610, 166 U.S. 110, 41 L.Ed. 937. 

38. U.S.—Erie R. Co. v. Erie & 
Western Transp. Co., Ill., 27 S.Ct. 
246, 204 U.S. 220, 61 L.Ed. 450. 

25 C.J. p 873 note 64. 

39. xrnited States 

(1) Under the statute as amended 
the Supreme Court has Jurisdiction 
on the petition of the United States 
to bring up criminal cases on writ 
of certiorari, 

U.S.—^U. S. V. Gulf Refining Co., Okl., 
45 S.Ct. 697, 268 U.S. 642, 69 L.Ed. 
1082. 

(2) Under the statute as it for¬ 
merly read, the contrary had been 
held where accused prevailed in the 
circuit court of appeals. 

U.S.—^U. S. V. Dickinson, Mass., 29 
S.Ct. 486. 213 U.S. f2, 63 L.Ed. 711. 

39.5 Employers’ review of ETatioaal 
Xiabor Belatioas Board’s order 

Where employers sought review of 
order of National Labor Relations 
Board, which sought enforcement of 
order, and unions were permitted to 
intervene, and court of appeals di¬ 
rected that order, as modified, be en¬ 
forced, and thereafter the board filed 
a petition seeking a partial vacation 
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of board’s order, and the unions were 
again permitted to intervene, and 
the petition was dismissed, the un¬ 
ions had standing to seek review by 
Supreme Court of such order of dis¬ 
missal. 

U.S.—International Union of Mine, 
Mill and Smelter Workers, Locals 
No. 16 V. Eagle-Picher Mining & 
Smelting Co., 66 S.Ct. 1166, 326 U. 
S. 335, 89 L.Ed. 1649, motion grant¬ 
ed 66 S.Ct. 8, 326 U.S. 684, 90 L. 
Ed. 400. 

39.10 U.S.—Federal Power Commis¬ 
sion V. State of Or., Or., 76 S.Ct. 
832, 349 U.S. 435, 99 L.Ed. 1215. 
Zieave to intervene denied 

Certiorari was granted in proceed¬ 
ing by State of Oregon, and other.s, 
to review Federal Power Commis¬ 
sion’s order granting electric compa¬ 
ny license to construct hydro-electric 
plant on Deschutes River because of 
public significance of issues, but 
electric company to which license 
was issued was denied leave to in¬ 
tervene. 

U.S.—Federal Power Commission v. 
State of Or., supra. 

40. U.S.—Bradford Electric Light 
Co. V. Clapper, N.H., 62 S.Ct. 118, 
284 U.S. 221, 76 L.Ed. 264, reversed 
on other grounds 52 S.Ct. 571, 286 
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ill a case where no appeal lies will not preclude him 
from the] eafter applying for a writ of certiorari.^i 

The right of a litigant to choose between certio¬ 
rari and appeal is considered supra § 203. 

Former practice. Prior to the provisions restrict¬ 
ing review of decisions of the circuit courts of ap¬ 
peals by appeal or writ of error to a very narrow 
class of cases, discussed supra § 203, and prior to 
the provisions abolishing the writ of error, it was a 
common practice, in seeking a review by the Su¬ 
preme Court of a decision of the circuit court of 
appeals, to unite an application for certiorari with 
an appeal or a writ of error^^ as a jurisdictional 
prccaution.^3 Under this practice, where there 
was both an appeal or a writ of error and a petition 
for a writ of certiorari, the court could, on dismiss¬ 
ing the appeal or writ of error for lack of juris¬ 
diction, grant the writ of certiorari and permit the 
record on the appeal or writ of error to stand as 
the return to the writ;^^ and in some cases where 
an application for a writ of certiorari was coinci¬ 
dental with an appeal or a writ of error the court 
allowed the certiorari in order to dispense with the 
necessity of deciding which was the proper proceed- 
ing.^S So, where one party sued out a writ of error 
directly from the Supreme Court on the ground that 
a constitutional question was involved, and the oth¬ 
er party took the case to the circuit court of ap¬ 
peals on another question, which question the circuit 
court of appeals certified to the Supreme Court, 


the latter court could treat the proceeding in the 
circuit court of appeals as pending in the Supreme 
Court on cross writ of certiorari.^® 

§ 204(9). — Cross Writ of Certiorari 

A writ and a cross writ of certiorari are often granted 
and the case is then heard on both writs. 

A writ and a cross writ of certiorari are often 
granted and the case is then heard on both writs.^^ 

§ 204(10). - Proceedings to Obtain Writ 

Under provisions of the Supreme Court Rules with 
respect to proceedings to obtain a writ of certiorari to the 
court of appeals, which must be complied with, review Is 
sought by petition to the Supreme Court. Where a peti¬ 
tion for certiorari has been denied, the unsuccessful party 
may file a petition for a rehearing. 

Under or without reference to the Supreme Court 
Rules, Rules 21 and 23, 28 U.S.C.A., or similar prior 
rules of the Supreme Court, with respect to proceed¬ 
ings to obtain a writ of certiorari to the court of 
appeals, review on writ of certiorari is sought by 
petition^® to the Supreme Courtand the re¬ 
quirements specified in the rules of the Supreme 
Court must be complied with.®® 

Proceedings in the Supreme Court in forma 
pauperis, without giving security for costs, are 
discussed infra § 204(29). 

''Rule of four” It is the practice of the Supreme 
Court, known as the “rule of four,” to grant certio¬ 
rari on the vote of four justices favoring such re- 


U.S. 146. 76 L.Ed. 1026, 82 A.L.R. 
696. 

When appeal lies see supra 9 203. 

41. U.S.—Bradford Electric Light 
Co. V. Clapper, supra. 

42. U.S.—Spiller v. Atchison, T. & 
S. P. R. Co., Mo., 40 S.Ct. 466, 253 
U.S. 117, 64 L.Ed. 810. 

26 C.J. p 873 note 61 [a]. 

43. U.S.—Duignan v. U. S., N.Y., 47 
S.Ct. 666, 274 U.S. 195, 71 L.Ed. 
996. 

44. U.S.—Security Trust Co. v. Dent, 
Minn., 23 S.Ct. 61, 187 U.S. 237, 47 
L.Ed. 168. 

26 C.J. p 873 note 61. 

Certiorari granted in lien of cross 
appeal 

Where a cross appeal to the Su¬ 
preme Court from the court of ap¬ 
peals was dismissed as not involving 
a federal question, but the question 
involved was of general importance 
in its relation to the questions in¬ 
volved in the appeal, a certiorari was 
allowed in lieu of the cross appeal. 
U.S.—Central Trust Co. of Illinois v. 
Chicago Auditorium Assoc., Ill., 36 
S.Ct. 412, 240 U.S. 581, 60 L.Ed. 
811. 


46. TT.S.—Montana Min. Co. v. St. 
Louis Mining & Milling Co., Mont., 
27 S.Ct. 254, 204 U.S. 204, 61 L.Ed. 
444. 

25 C.J. p 878 note 14. 

46. TJ.S.™Rainey v. U. S., N.T., 3 4 
set. 429, 232 U.S. 310, 68 L.Ed. 617 
^Billings V. U. S., N.Y., 34 S.Ct. 
421, 429, 232 U.S. 261, 310, 68 L.Ed. 
696. 617. 

47. U.S.—Stelos Co. v. Hosiery Mo¬ 
tor-Mend Corporation, N.Y., 65 S. 

' Ct. 746, 295 U.S. 237, 79 L.Ed. 1414. 

26 C.J. p 873 note 63. 

Consideration on certiorari of mat¬ 
ters urged by respondent not ob¬ 
taining cross writ see infra 9 204 
(24). 

Granting of relief to respondent not 
obtaining cross writ see infra 9 
204(26). 

48. U.S.—General Talking Pictures 
Corporation v. Western Electric 
Company, N.Y., 68 S.Ct. 849, 304 U. 
S. 176, 646, 82 L.Ed. 1273, affirmed 
59 S.Ct. 116, 305 U.S. 124, 83 L.Ed. 
81, rehearing denied 59 S.Ct. 355, 
305 U.S. 675, 83 L.Ed. 437. 

25 C.J. p 871 note 49. 
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49. U.S.—Nelson v. Lewis, D.C.N.Y., 
9 P.Supp. 406. 

50. U.S.—General Talking Pictures 
Corporation v. Western Electric 
Co., N.Y., 68 S.Ct. 849, 304 U.S. 176, 
546, 82 L.Ed. 1273, affirmed 69 S.Ct. 
116, 305 U.S. 124, 83 L.Ed. 81, re¬ 
hearing denied 59 S.Ct. 365, 305 U. 
S. 676, 83 L.Ed. 437. 

25 C.J. p 872 note 60. 

Consideration by Supreme Court as 
limited to questions presented by 
petition see infra 9 204(17). 

Complete disclosnre as to oontrover- 
sy required 

A petition for a writ of certiorari 
should make a clear, definite, and 
complete disclosure concerning the 
controversy, since it is Impossible 
for the court critically to examine 
the record before ruling on the ap¬ 
plication, and it must rely largely on 
preliminary papers. 

U.S.—Southern Power Co. v. North 
Carolina Public Service Co., N.C., 
44 S.Ct. 164, 263 U.S. 508, 68 L.Ed. 
413—Furness, Withy & Co. v. 
Yang-Tsze Insurance Association, 
N.Y.. 37 S.Ct. 141, 242 U.S. 430, 61 
L.Ed. 409. 
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view.®®-® The effect of the grant of certiorari 
under this rule is discussed infra § 204(13). 

Expeditious disposition of petition. The Supreme 
Court will not in the absence of extraordinary cir¬ 
cumstances reduce the time for hearing argument 
on a petition for certiorari.®® !® However, where 
the matter in issue is the setting of bail for one 
charged with crime, the petition for certiorari is 
entitled to prompt disposition, since relief must be 
speedy if it is to be effective.®® ^® 

Rehearing. Under Rule 58, subd. 2, of the Rules 
of the Supreme Court, 28 U.S.C.A., after a petition 
for certiorari has been denied the unsuccessful party 
may file a petition for rehearing,®®-20 subject to the 
statutory requirements with respect to time, service, 
printing, and number of copies furnished.®® ^® The 
right to such a consideration is not to be deemed 
an empty formality, as though such petitions will as 
a matter of course be denied;®®-®® and therefore the 
denial of a petition for certiorari should not be 
treated as a definitive determination in the Supreme 
Court, subject to all the consequences of such an 
interpretation.®®-®® Rather, on an appropriate show- 


36 C.J.S. 

ing that a substantial matter is to be presented on 
rehearing, appropriate opportunity should be given 
for doing so.®®-^® Thus, under Rule 25 of the 
Supreme Court Rules, 28 U.S.C.A., a justice of the 
Supreme Court has the authority to order the with¬ 
holding of notification of the denial of certiorari 
pending disposition of the petition for rehearing.®®-*® 

§ 204(11).-Time to Apply for Writ 

An application for a writ of certiorari from the Su¬ 
preme Court to the court of appeals must be made within 
the time specified In the appropriate statute or rule of 
court, unless such period is extended by a Justice of the 
Supreme Court for good cause. 

An application for a writ of certiorari from a 
decision of a court of appeals in a civil action must 
be made within the time prescribed by statute, 28 
U.S.C.A. § 2101 being the governing statute.®! Un¬ 
der this statute, or the similar one which preceded 
it, an application for certiorari to review a judgment 
or decree of the court of appeals ordinarily must be 
made within ninety days after the entry of such deci¬ 
sion unless, for good cause shown, such period is 
extended by a justice of the Supreme Court;®® and 


60.5 U.S.—Ropers v. Missouri Pac. 

R. Co., Ill., Mo., N.Y., 77 S.Ct, 459, 
352 U.S. 621, 1 L.Ed.2d 516. 

50.10 U S.—Land v. Dollar, App D. 
C. and Cal., 71 S.Ct. 987, 989, 341 

U. S. 737, 95 L.Ed. 1331, certiorari 
dismissed 73 S.Ct. 7, 344 U.S. 806, 
97 Ti.Ed. 628. 

“We apree that expeditious dis¬ 
position of the important issues in 
this lonpthy proceeding* is highly de¬ 
sirable. But our desire for expedi¬ 
tion must be weighed against the 
danger to orderly presentation of 
important issues inherent in hasty 
briefing and argument." 

U.S.—Land v. Dollar, supra. 

60.15 U.S.—Noto V. U. S., 76 S.Ct. 
2r)5, certiorari granted 76 S.Ct. 701, 
351 U.S. 902, 100 L.Ed. 1440—Stack 

V. Boyle, Cal., 72 S.Ct. 1, 342 U.S. 
1, 96 L.Ed. 3. 

60.20 U.S—Flynn v. U. S., N.T., 75 

S. Ct. 285, certiorari denied 76 S. 
Ct. 295, 348 U.S. 909, 99 L.Ed. 713, 
rehearing denied 75 S.Ct. 436, 348 
U.S. 966, 99 L.Ed. 747. 

50.25 Time llmltatioB. 

Supreme Court rule as to rehear¬ 
ings, in so far as it permits as a 
matter of right filing of petition for 
rehearing within twenty-five days 
after judgment, may be applied 
where petition for certiorari to re¬ 
view decision in case originating in 
tax court has been denied, but when 
under Supreme Court rule denial of 
petition for certiorari has become 
“final,” statute providing that de¬ 
cision of tax court becomes final on 


denial of petition for certiorari de¬ 
prives Supreme Court of jurisdiction 
over case. 

U.S.—R. Simp.son & Co. v. C. I. R., 64 
S.Ct. 496, 321 U.S. 225, 88 L Ed. 
688, rehearing denied 64 S.Ct. 778, 
321 U.S. 804, 88 L.Ed. 1090. 

50.30 U.S.—Flynn v. U. S., N.Y., 75 
S.Ct. 285, certiorari denied 75 S 
Ct. 295, 348 US. 909, 99 L.Ed. 713, 
rehearing denied 75 S.Ct. 436, 348 
U.S. 956, 99 LEd. 747. 

50.35 U.S.—Flynn v. U. S., supra. 

Effect of refusal of writ generally 
see infra § 204(14). 

50.40 U.S.—^Flynn v. U. S., supra. 

60.45 U.S.—Flynn v. U. S., supra. 

Time during which notification to be 
withheld 

(1) Even when authority vested in 
justice of Supreme Court to order 
withholding of notification of denial 
of certiorari is exercised, notification 
need not be withheld for full dura¬ 
tion afforded for filing of a petition 
for rehearing; and indeed effective 
administration of justice may re¬ 
quire a much earlier prima facie 
showing, for which no elaborate ar¬ 
gumentation is needed, that a sub¬ 
stantial issue will be tendered by 
petition for rehearing. 

U.S.—Flynn v. U. S., supra. 

(2) Application which sought with¬ 
holding of notification of denial of 
certiorari, and which represented 
that a petition for rehearing would 
be filed and would present grounds 
of substantial nature, would be 
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granted to extent of withholding no¬ 
tice for ono week, within which time 
applicants would be required to make 
a showing setting forth with par¬ 
ticularity grounds claimed to be of 
substantial nature. 

U.S.—Flynn v. U. S., supra. 

51. U.S.—^Angelus Milling Co. v. C. 
I. H., 65 set. 1162, 325 U.S. 293, 
89 L.Ed. 1619, rehearing denied 65 
S.Ct. 1662, 325 TT.S. 895, 89 LEd. 
2006—C. I. R. V. Bedford’s Estate, 
65 set 1157, 325 U.S. 28.3, 89 L. 
Ed. 1611—Bradford Electric Light 
Co. V. Clapper, N.H., 52 S.Ct. 118, 
284 U.S. 221, 76 L.Ed. 254, reversed 
52 S.Ct. 671, 286 U.S. 145, 76 L.Ed. 
1026, 82 A.L.R. 696. 

Pormerly It was necessary to make 
the application to the court while in 
session. 

U.S.—The Conqueror, N.Y., 17 S.Ct. 
610, 166 U.S. 110, 41 L.Ed. 937. 

52. U.S.—Federal Trade (Commission 
V. Minneapolis-Honey well Regula¬ 
tor Co.. 73 S.Ct. 245, 344 U.S. 206, 
97 L.Ed. 245. 

Jurisdictional limltatloii 

Where the Supreme Court denied a 
writ of certiorari to review the final 
decree In a patent Infrlngemf-nt suit, 
it cannot consider the merits of such 
decree on a writ of certiorari applied 
for more than three months after 
final decree for review of a (lecr«M‘ 
subsequently rendered on rule to 
show cause. 

U.S.—Toledo Scale Co. v. Computing 
Scale Co., Ill., 43 S.Ct. 458, 261 U. 
S. 399, 67 L.Ed. 719. 



36 C. J. S« 

an application for certiorari to secure a removal of 
the case to the Supreme Court prior to final decree 
by the court of appeals may be made at any time 
prior to the hearing and submission in the latter 

court.-'^S 

Under the Supreme Court Rules, Rule 22, 28 U. 
S.C.A., a petition for writ of certiorari to review the 
judgment of a court of appeals in a criminal case 
is deemed in time when it and the certified record 
are filed with the clerk within thirty days after 
the entry of such judgment ;^3.5 and a justice of the 
Supreme Court, for good cause shown, may extend 
the time for applying for a writ of certiorari in such 
cases for a period not exceeding thirty days.^^.io 

The statutory period begins to run with the entry 
of the final judgment of the court of appeals.53.i5 


FEDERAL COURTS § 204(11) 

After the entry of a final judgment, the period 
begins to run anew only when the lower court 
changes matters of substance or resolves a genuine 
ambiguity in a judgment previously entered,53-20 
and not when a judgment previously entered has 
been re-entered or revised in an immaterial 
way.53-25 

At what stage of the proceedings certiorari may 
be issued is discussed supra § 204(5). 

Application for, and allowance of, extension of 
time. Under Rule 22, subd. 4, of the Supreme 
Court Rules, 28 U.S.C.A., applications for an ex¬ 
tension of time within which to file a petition for 
writ of certiorari are not favored,53.30 and should 
be granted only in those exceptional circumstances 


Sule prior to statute 

U.S—Thp Conqueror, N.Y., 17 S.Ct. 

510, 166 U.S. 110, 41 L.Kd. 937. 

25 C.J. p 872 note 59 [b]. 

53. Buie prior to statute is consid¬ 
ered in 25 C.J. p 872 note 59 [a]. 

53.5 U.S.--Knickerbocker Printing 
Corp. V. U. S., 75 S.Ct. 212. 

53.10 U.S.—Knickerbocker Printing 
Corp. V. U. S., supra. 

53.15 U.S.—Federal Trade Commis¬ 
sion v. Minneapolls-Honeywell 
llegulator Co., 73 S.Ct. 245, 344 U. 
S. 206, 97 L.Ed. 246. 

Entry in district court as immaterial 
Statutory period begins with the 
date of the entry of the Anal judg¬ 
ment of the court of appeals, and 
not with the date of the entry of the 
judgment in the district court under 
tho mandate of the court of appeals. 
U.S.—-BoyIan v. U. S.. N.Y., 42 S.Ct. 
113, 257 U.S. 614, 66 L.Ed. 397. 

Nelson v. Lewis, D.C.N.Y., 9 F. 
Supp. 406. 

What constitutes **llnal” Judgment 

Where court of appeals, although 
dealing in opinion with matters af¬ 
fecting merits, reversed order grant¬ 
ing temporary Injunction and direct¬ 
ed issuance of mandate in accord¬ 
ance with "this decree," and mandate 
directed further proceedings In ac¬ 
cordance with "decision," such de¬ 
cree was not final; hence petition to 
Supreme Court for certiorari to re¬ 
view case on merits, filed within the 
statutory period after court of ap¬ 
peals affirmed dismissal on merits, 
was timely. 

U.S.—Rogers V. Hill. N.Y., 63 S.Ct. 

731, 2S9 U.S. 682, 77 L.Ed. 1385. 
Judgment held **flnal*’ 

In proceeding to review a cease 
and desist order of the Federal Trade 
Commission. judgment reversing 
Part III of commission’s order con¬ 
stituted a reviewable **i&nal Judg¬ 


ment" even though it was followed, 
at commis.sion’s request, with a sub- 
.sequent judgment repeating terms 
of the prior judgment and granting 
commission’s request that remaining 
Parts I and II be affirmed and en¬ 
forced in accordance with commis¬ 
sion’s cross-petition. 

U.S—Federal TrJwie Commission v. 
Minneapolis-Honey well Regulator 
Co.. 73 S.Ct. 245, 344 U.S. 206. 97 
L.Ed. 245. 

“Opinion" distinguished from “Judg¬ 
ment" 

An opinion of circuit court of ap¬ 
peals for second circuit was merely 
an "opinion" rather than a "judg¬ 
ment," although it gave dates of ar¬ 
gument and decision and stated that 
order was reversed, and subsequ<?nt 
"order for mandate" was the "judg¬ 
ment" from whoso date time for fil¬ 
ing petition for certiorari should be 
computed. 

U.S.—Angelus Mill. Co. v. C. I. R., 
65 S.Ct. 1162, 325 U.S. 293, 89 L. 
Ed. 1619, rehearing denied 65 S.Ct. 
1562, 325 U.S. 895, 89 L.Ed. 2006— 
C. I. R. v. Bedford’s Estate, 66 S. 
Ct. 1157, 325 U.S. 283, 89 L.Ed. 
1611. 

53.20 U.S.—^Federal Trade Commis¬ 
sion V. Minneapolis-Honeywell 
Itegulator Co., 73 S.Ct. 245, 344 U. 
S. 206, 97 L.Ed. 245. 

Test for re-sntsred or revised Judg- 
ment 

In determining whether re-entry or 
revision of a judgment previously 
entered should toll time within 
which review must be sought, ques¬ 
tion is whether the lower court, in 
its second order, has disturbed or 
revised legal rights and obligations 
which, by Its prior judgment, had 
been plainly and properly settled 
with finality. 

Federal Trade Commission v. Minne- 
apolis-Honeywell Regulator Co., 
supra. 


Time held to run txam seooud Judg¬ 
ment 

Where court of appeals on review 
of Federal Power Commission’s or¬ 
der granting a license to construct 
hydroelectric project on certain con¬ 
ditions, rendered first Judgment re¬ 
manding cause to commission for en¬ 
try of order in accordance with opin¬ 
ion holding that commission had no 
authority to attach conditions, and 
thereafter rendered second judgment 
modifying commission’s order by 
striking conditions therefrom, the 
court of appeals usurped an adminis¬ 
trative function, and commission’s 
petition to Supreme Court for certio¬ 
rari filed within ninety days of sec¬ 
ond judgment but more than ninety 
days after first Judgment was timely. 
U.S.—Federal Power Commission v. 
Idaho Power Co., App.D.C., 73 S. 
Ct. 85, 344 U.S. 17, 97 L.Ed. 15. re¬ 
hearing denied 73 S.Ct. 326, 344 U. 
S. 910, 97 L.Ed. 702. 

53.25 U.S.—Federal Trade Commis¬ 
sion v. Minneapolis-Honeywell 
Regulator Co.. 73 S.Ct. 246, 344 U. 
S. 206, 97 L.Ed. 245. 

53.30 U.S.—Knickerbocker Printing 
Corp. V. U. S., 76 S.Ct. 212. 
Additiou of aaother oouusel does 
not afford a ground for an extension 
of time. 

U.S.—Carter v. U. S., App.D.C., 75 S. 
Ct. 911. 

Two-day esteasioa graated 

Even though there was no Justlfl- 
cation for granting request for ex¬ 
tension of thirty days to file petition 
for writ of certiorari to review a 
judgment of a court of appeals in 
criminal contempt case, where time 
for filing petition expired on May 
27th, and application for extension of 
time was filed at almost the last 
minute and the government could re¬ 
spond and the Supreme Court could 
dispose of petition before end of 
term if there were a few days of 
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in which the policy behind the general rule is prop¬ 
erly to be subordinated to a more compelling 

policy.®3.36 

While the exceptional situation where counsel 
are actively engaged in the trial of a cause during 
the period within which a petition for certiorari 
must be filed might warrant an appropriate exten¬ 
sion of time,®3.40 although that also has been de¬ 
nied,®®-^® counsel’s accumulation of business in the 
lower courts is not ordinarily an acceptable reason 

for an extension.®3.60 

An extension for the purpose of "research" on 
the questions to be presented by the petition for 
certiorari will not ordinarily be granted.®®-®® 

§ 204(12).-Stay to Permit Appli¬ 

cation 

A Judge of the court of appeals or a justice of the 
Supreme Court may grant a stay of execution and en¬ 


forcement of the judgment to be reviewed for a rea- 
aonable time to enable the aggrieved party to obtain a 
writ of certiorari, where It appears likely that certiorari 
will be granted and the parties can be harmed pending 
disposition of the petition for certiorari. 

The provision of 28 U.S.C.A. § 2101 (f), that in 
any case in which the final judgment or decree of 
any court is subject to review by the Supreme Court 
on writ of certiorari, the execution and enforce¬ 
ment of such judgment or decree may be stayed for 
a reasonable time to enable the party aggrieved to 
obtain such writ, applies in a proper case to the 
judgments of the courts of appeals.®^ 

Whether or not a stay should in any case be grant¬ 
ed depends on whether, under the surrounding cir¬ 
cumstances, it appears likely that a review by cer¬ 
tiorari will subsequently be granted by the Supreme 
Court,®^-® and whether the party or parties seeking 
the stay can be harmed between the date of the ap¬ 
plication for a stay and the date when the proposed 
petition for certiorari can be disposed of.®^-^® 


grace, an extension to May 29th was 
granted. 

U.S.—Brody v. U. S., 77 S.Ct. 910, 1 
L.Ed.2d 1130. 

53.35 U.S.—Brody v. U. S., supra. 

63.40 U.S.—Carter v. U. S., App.D. 
C., 75 S.Ct. 911. 

63.45 U.S.—Brody v. U. S.. 77 S.Ct. 
910, 1 L..Ed.2d 1130. 

63.60 U.S.—Knickerbocker Printing 
Corp. V. U. S., 75 S.Ct. 212, 213. 
“When more business becomes con¬ 
centrated in one firm than it can 
handle, it has two obvious remedie.s: 
to put on more legal help, or let 
some of the business go to olTlces 
which have time to attend to it. 

. . . In this case, a constitution¬ 

al question is said to be involved. 
If so, it should be reviewed prompt¬ 
ly and not delayed because counsel 
find it to their advantage to turn 
their attention to other matters 
pending in lower courts. It raises 
doubt whether a case has that great 
impc'rtance if the case is not worthy 
of the attention of some attorney to 
prepare forthwith a petition for cer¬ 
tiorari.” 

U.S.—^Knickerbocker Printing Corp. 
V. U. S., supra. 

“The responsibility of counsel to 
litigation in this Court should take 
precedence, on the assumption that 
the issue sought to be raised here is 
of such significance as to call for re¬ 
view by this Court.” 

U.S.—Carter v. U. S.. App.D.C.. 75 
S.Ct. 911. 

63.65 “It does not require heavy 
research to charge the understand¬ 
ing of this Court adequately on the 
gravity of the issue on which review 
is sought and to prove to the Court ‘ 


the appropriateness of granting a 
petition for a writ of certiorari.” 
U.S.—Brody v. U. S.. 77 S.Ct. 910, 
911, 1 L..Ed.2d 1130. 

54. U.S.—Tuscarora Nation of In¬ 
dians V. Power Authority of State 
of N. Y., 79 S.Ct. 4, 3 L.Ed.2d 40. 
certiorari denied 79 S.Ct. 66. 358 U. 
S. 841, 3 L.Ed.2d 76—Panama Ca¬ 
nal Co. V. Grace Line, Inc., N.Y., 
77 S.Ct. 854, 1 L.Ed.2d 903—Twen¬ 
tieth Century Airlines v. Ryan, 
App.D.C., 74 S.Ct. 8. 

Nelson v. Lewis, D.C.N.Y., 9 P. 
Supp. 406. 

Order held not final within statute 

Order of court of appeals denying 
appellants' motion for injunction re¬ 
straining Civil Aeronautics Board 
from taking any further steps in ad¬ 
ministrative proceeding pending ap¬ 
peal from order of district court dis¬ 
missing action to enjoin board from 
taking any further steps In admin¬ 
istrative proceeding was not a final 
order reviewable by Supreme Court 
on writ of certiorari, and hence stat¬ 
utory subdivision providing that en¬ 
forcement of final judgment or de¬ 
cree may be stayed to enable party 
aggrieved to obtain writ of certio¬ 
rari from Supreme Court was not ap¬ 
plicable. 

U.S.—Twentieth Century Airlines v. 
Ryan, App.D.C., 74 S.Ct. 8. 

64.5 U.S.—Panama Canal Co. v. 
Grace Line, Inc., N.Y., 77 S.Ct. 854, 
1 L.Ed.2d 908. 

Stay dsaisd 

Application by petitioners to Su¬ 
preme Court justice, as circuit Jus¬ 
tice. for order staying mandate of 
court of appeals on Us judgment af¬ 
firming summary judgment for re¬ 
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spondents entered by district court 
in diversity action by petitioners to 
enjoin distribution of proposed letter 
by respondents, and restraining re¬ 
spondents, pending final determina¬ 
tion of action by Supreme Court, 
from distributing proposed letter 
would be denied, where, in judgment 
of justice, none of the questions pro¬ 
posed to be presented by petitioners 
in petition for certiorari had prospect 
of commanding four votes for review. 
U.S.—Appalachian Power Co. v. 

American Institute of Certified 

Public Accountants, N.Y., 80 S.Ct. 

16, 4 L.Ed.2d 30, rehearing denied 

80 S.Ct. 158, 861 U.S. 887, 4 L.Ed. 

2d 121. 

Stay granted 

Character of questions Involved, In 
users’ action to compel Panama Canal 
Company to prescribe new tolls, was 
such that it could not be said that it 
was unlikely that certiorari would be 
granted for review of court of ap¬ 
peals’ determination adverse to com¬ 
pany. 

U.S.—Panama Canal Co. v. Grace 

Line, Inc., N.Y., 77 S.Ct. 854, 1 L. 

Ed.2d 903. 

64.10 U.S.—Panama Canal Co. v. 

Grace Line, Inc., supra. 

Stay denied 

Where immediate circumstances 
were not of a nature to cause irrep¬ 
arable harm between date of appli¬ 
cation for stay of a decree of the 
court of appeals entered July 9, and 
October 12, the earliest day for dis¬ 
position of a proposed petition for 
certiorari to review the decree, appli¬ 
cation for a stay, to enable defend¬ 
ants to file their petition for certio¬ 
rari, which in effect was an applica¬ 
tion for review of refusal of the 
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Where a stay is granted, it may be granted on the 
condition that the petition for certiorari is filed 
within the time prescribed by 

The stay may be granted by a judge of the court 
of appeals or by a justice of the Supreme Court.^^ 
Where a stay has been granted by the court of ap¬ 
peals, the stay may be continued by the Supreme 
Conrt.S5.5 In some circumstances it may be neces¬ 
sary to seek a stay in some other court in which 
proceedings which may affect the case are pend¬ 
ing 56.10 rather than in the court of appeals. ^515 

The effect of a grant of a writ of certiorari as 
a stay of proceedings in the lower court is dis¬ 
cussed infra § 204(13). 

§ 204(13). -Effect of Grant of Writ 

The effect of the grant of a writ of certiorari is to 
bring the cause before the Supreme Court tor review and 
determination, and once certiorari is granted the case 
should be disposed of on the merits, as properly before 
the Supreme Court, rather than dismissed as improvi¬ 


dently granted. The grant of certiorari operates as a 
stay of further proceedings In the lower courts. 

The effect of the grant of a writ of certiorari is 
to bring the cause before the Supreme Court for re¬ 
view and determination.®®*®® 

Thus, due adherence to the 'Vule of four,” which 
describes the Supreme Court's practice of granting 
certiorari on the vote of four justices favoring 
such review, as discussed supra § 204 ( 10 ), requires 
that once certiorari has been granted, the case should 
be disposed of on the premise that it is properly be¬ 
fore the Supreme Court, in the absence of considera¬ 
tions appearing which were not manifest or fully 
apprehended at the time certiorari was granted, 
rather than that the writ should be dismissed as 
improvidently granted.®®*®® Moreover, even where 
the court summarily disposes of the case on the 
merits, it is probably the better practice for a justice, 
who unsuccessfully opposed certiorari, to face the 
merits, and to dissent from the summary disposition 
rather than from the grant of certiorari if he is not 


court of appeals to grrant such a stay, 
would bo denied. 

U.S.—PJnglish V. Cunningham, AppJ). 
C.. 80 S.Ct. 18, 4 L.Ed.2d 42, 80 S.Ct. 
187. 361 U.S. 897, 906, 4 L.Ed.2d 
163. 181. 

Stay granted 

Peculiar position occupied by the 
Panama Canal Company, as a politi¬ 
cal instrumentality, made It desirable 
that it not be required to go forward 
under a court of appeals’ decision un¬ 
til the issues in the controversy were 
settled, and its application for a stay 
was granted. 

U.S.—Panama Canal Co. v. Grace 
Line. Inc., N.Y., 77 S.Ct. 854, 1 L. 
Ed.2d 903. | 

54.15 U.S.—Panama Canal Co. v. 
Grace Line, Inc., supra. 

55. Procedure 

(1) An application for a stay 
should be made in the first instance 
to the court of appeals since it has 
complete knowledge of the case. 

U.S.—Magnum Import Co. v. Coty, 43 

S.Ct. 631, 262 U.S, 169, 67 L.Ed. 922. 

Nelson v. Lewis, D.C.N.Y., 9 F. 
Supp. 406. 

(2) The granting of the applica¬ 
tion in the court of appeals is discre¬ 
tionary. 

Xj.s.—^Magnum Import Co. v. Coty, 
supra. 

(8) If the stay is refused in that 
court, it requires an extraordinary 
showing before it will be granted in 
the Supreme Court. 

U.S.—^Magnum Import Co. v. Coty, 
supra. 

Stay la district court 

(1) Prior to the Act of Febr. 18, 
1926, the stay should have been ap- 
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plied for in the circuit court of ap¬ 
peals, as was decided in Magnum Im¬ 
port Company v. Coty, 43 S.Ct. 631. 
262 U.S. 169, 67 L.Ed. 922, but the 
Act of 1926 changed the procedure 
and application for a stay may be 
made in the district court, although 
under unusual conditions the district 
court may refuse to grant the stay 
and compel the party to apply to the 
court of appeals or to a justice of i 
the Supreme Court. j 

U.S.—Keyes v. U. S. Fidelity & Guar¬ 
anty Co., D.C.Fla., 44 F.Supp. 723. 

(2) Under statute, whether dis¬ 
trict judge shall grant stay pending 
application to the United States Su¬ 
preme Court for certiorari is a mat¬ 
ter resting in the sound discretion of 
the Judge. 

U.S.—Fidelity & Deposit Co. of Mary¬ 
land V. Davis, C.C.A.Va„ 127 F.2d 
780, 

(3) The district Judge in granting 
stay of proceedings for collection of 
judgment in automobile accident 
case, pending application to Supreme 
Court for certiorari, was authorized 
in exercise of discretion, to require, 
as a condition of the stay, the giving 
of a bond to secure payment of the 
judgment, where no supersedeas bond 
had been given and Judgment was 
not otherwise secured. 

U.S.—Fidelity & Deposit Co. of Mary¬ 
land V. Davis, supra. 

(4) Where no supersedeas bond 
was given to stay proceeding for 
collection of Judgment in automobile 
accident case, pending appeal, and 
on filing of suit to collect Judgment 
defendant applied for order staying 
proceedings pending application to 
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Supreme Court for certiorari, statu¬ 
tory bond given as condition to grant¬ 
ing of stay embraced payment of the 
judgment which was not otherwise 
secured, and specific language in bond 
providing for payment of Judgment 
merely made explicit that which 
would have been implicit under cir¬ 
cumstances. 

U.S.—-Fidelity & Deposit Co. of Mary¬ 
land V. Davis, supra. 

55.5 Motion to vacats stay dealsd 

Where court of appeals found de¬ 
fendants in civil contempt of its prior 
decrees but stayed order of contempt 
pending review by the Supreme 
Court, Supreme Court would deny 
motion to vacate stay. 

U.S,—Land v. Dollar, App.D.C. and 
Cal., 71 S.Ct. 987, 341 U.S. 787, 95 
L.Ed. 1331, certiorari dismissed 73 
S.Ct. 7, 344 U.S. 806, 97 L.Ed. 628. 

55.10 Baakrnptoy procoedlngs 

Application for stay of collection 
by bankruptcy trustee to enable ap¬ 
pellant to apply for writ of certio¬ 
rari to review decision of court of 
appeals could be made to bankruptcy 
Judge, and until he had had opportun¬ 
ity to pass on such application, court 
of appeals would not intervene. 

U.S.—Davis v. Lawrence-Cedarhurst 
Bank. G.A.N.Y., 206 F.2d 388. 

55.15 U.S.—^Davis v. Lawrence-Ce¬ 
darhurst Bank, supra. 

55.50 U.S.—Rogers v. Missouri Pac. 
R. Co., Ill., Mo., N.Y., 77 act 469, 
352 U.S. 621, 1 L.Ed2d 616. 

55.55 U.S.—^Rogers v. Missouri Pac. 
R. Co., supra. 

Dismissal of writ as improvidently 
granted see infra { 204(16). 
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prepared to reach the merits without full dress 

argument.S5.60 

Where the Supreme Court did not reverse the 
lower court’s decision, but ruled that it would review 
it, such decision is, until it is reversed, the law of 
the case, and binding on the district court.^^-®^ 

As stay of proceedings. The effect of a certio¬ 
rari, when awarded by the Supreme Court in a 
cause decided by the court of appeals, is to sus¬ 
pend any action that might be taken by that court, 
or by the trial court in obedience to its mandate;^® 
but it does not restore jurisdiction to the trial court, 
or give such court authority to set aside orders legal¬ 
ly and properly made, in obedience to the man¬ 
date of the circuit court of appeals, before the writ 
of certiorari was awarded. 

The grant of a stay of execution and enforcement 
of the judgment of which review is sought to enable 
the aggrieved party to obtain a writ of certiorari 
is discussed supra § 204(12). 

§ 204(14). - Effect of Refusal of Writ 

While inferences may be drawn in a proper case from 
the refusal of the Supreme Court to issue certiorari to 


review a detemlnatlon of the court of appeals, and such 
refusal may have some bearing on the law of the case, 
it Imports no expression of opinion on the merits of a 
case, and does not indicate approval of the decision of 
the court of appeals. Such refusal does not affect the 
district court's Jurisdiction. 

The effect of a refusal by the Sui)renie Court to 
grant certiorari to review a determination of the 
court of appeals varies with the particular aspect 
from which it is considered.Thus, from one 
aspect, such refusal does not affect the jurisdiction 
of the district court.^s 

From another aspect, while it has been held that 
inferences may be drawn in a proper case from such 
a rcfusal,^^ and it may have some bearing on the 
law of the case,^®-^ it has been decided by the Su¬ 
preme Court that its denial of certiorari imports no 
expression of opinion on the merits of a case,^^-^^ 
and does not indicate an approval by the Supreme 
Court of the decision of the court of appeals.®^ 
Moreover, even though an interlocutory decision, 
for review of which a writ of certiorari was refused, 
may have been treated as settling the law of the 
case, the Supreme Court, in reviewing the final 
decree on certiorari, is bound to notice and correct 


55.60 U.S.—Rogers v. Missouri Pac. 
R. Co., supra. 

55.65 U.S.—Knauff v. Shaughnessy, 
D.C.N.Y., 88 F.Supp. 607, affirmed. 
C.A., 179 F.2d 628. 

56. U.S.—Louisville, N. A. & C. R. 
Co. V. Louisville Trust Co., C.C.Ky., 
78 F. 659. 

57. U.S.—Louisville, N. A. & C. R. 
Co. v. Louisville Trust Co., supra. 

57.50 U.S.—^Ex parte Danzlgcr, D.C. 
Cal., 77 F.Supp. 466, appeal dis¬ 
missed, C.A., Danziger v. Clark, 180 
F.2d 895. 

58. U.S.—City of Indianapolis v. 
Chase Nat. Bank of City of New 
York, Ind., 62 S.Ct. 16, 314 U.S. 63, 
86 L.Ed. 47, rehearing denied 62 S. 
Ct. 356, 856, three cases, 314 U.S. 
714, 86 L.Ed. 569. 

Jurisdiotioa not tezmlaated 

The Supreme Court’s denial of cer¬ 
tiorari to review order of court of 
appeals affirming district court's dis¬ 
missal of proceedings for an agricul¬ 
tural composition or extension of 
debts did not terminate district 
court's jurisdiction, but the proceed¬ 
ing was still pending until the subse¬ 
quent filing of mandate from the 
court of appeals to the district court. 
U.S.—In re Shyvers, D.C.Cal., 33 P. 
Supp. 643. 

Jurlsdletlom not sBlscgea 
The Supreme Court by its denial of 
certiorari when a case was before it 
for the first time could not confer on 
the federal district court jurisdiction 


which Congress has denied where 
there is no diversity of citizenship. 
U.S.—City of Indianapolis v. Chase 
Nat. Bank of City of New York, 
Ind., 62 S.Ct. 15, 314 tl.S. 63, 86 
L.Ed. 47, rehearing denied 62 S.Ct. 
355, 356, three cases, 314 U.S. 714, 
86 li.Ed. 569. 

59. U.S.—Boise Commercial Club v. 
Oregon Short Line R. Co., Idaho. 
260 F. 769, 171 C.C.A. 496, error 
dismissed Oregon Short Line R. Co. 
V. Boise Commercial Club, 41 S.Ct. 
322, 256 U.S. 678, 66 L.Ed. 796. 
Particular laferenoes drawn see 25 
C.J. p 873 notes 66 [a], [b]. 
Appropriate judicial ooasideratiou 
It must be held that denial was 
made on appropriate judicial consid¬ 
eration. 

U.S.—^Ex parte Danziger, D.C.Cal., 77 
F.Supp, 466, appeal dismissed, C.A., 
Danziger ▼. Clark, 180 F.2d 896. 

59.5 U.S.—^Ex parte Danziger, supra. 
59.10 U.S.—Brown v. Allen, N.C., 73 
S.Ct. 397, 437, 344 U.S. 443, 97 L.Ed. 
469, rehearing denied Speller v. Al¬ 
len, 73 S.Ct. 827, 345 U.S. 946, 97 
L.Ed. 1370, Daniels v. Allen, 73 S.Ct. 
397, 437, 344 U.S. 443, 97 L.Ed. 469, 
rehearing denied 73 S.Ct. 827, 346 
U.S. 946, 97 L.Ed. 1370--U. S. V. 
Carver, 43 S.Ct. 181, 260 U.S. 482, 67 
L.Bd. 361. 

“We have repeatedly indicated that 
a denial of certiorari means only that, 
for one reason or another which is 
seldom disclosed, and not infrequent¬ 
ly for conflicting reasons which may 
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have nothing to do with the merits 
and certainly may have nothing to tlo 
with any view of the merits taken by 
a majority of the Court, tht're were 
not four members of the Court vho 
thought the case should be heard.” 
U.S.—Brown v. Allen. N.C., 73 S.Ct. 
397, 437, 344 U.S. 443, 97 L.Ed. 109. 
rehearing denied Speller v. Allen, 
73 S.Ct. 827, 346 U.S. 946, 97 L.FM. 
1370, Daniels v. Allen, 73 S.Ct. 397, 
437, 439, 344 U.S. 443, 97 L.Ed. 
469, rehearing denied 73 S.Ct. 827, 
345 U.S. 946, 97 L.Ed. 1370. 

60. U.S.—^Atlantic Coast Lino R. Co. 
V. Powe, S.C., 61 S.Ct. 498, 283 U.S. 
401, 76 L.Ed. 1142. 

Talcott V. U. S., C.C.A.Cal., 23 F. 
2d 897, certiorari denied 48 S.Ct. 
601, 277 U.S. 604, 72 L.Ed. 1011. 

Ex parte Danziger, D.C.Cal., 77 F. 
Supp. 466, appeal dismissed, C.A.. 
Danziger v. Clark, 180 F.2d 895— 
Lockwood V. McGowan, D.C.N.Y., 13 
F.Supp. 966, affirmed, C.C.A., 86 F. 
2d 1005. 

Cooper V. Robertson, D.C.Md., 38 
P.2d 852, reversed on other grounds 
C.C.A., Robertson v. Cooper, 46 F. 
2d 766—Stamey v. U. S., D.C.Wash., 
87 F.2d 188. 

D C.—Fur Workers Union. Local No. 
72, V. Fur Workers Union, No. 
21238, 106 F.2d 1, 70 App.D.C. 122, 
affirmed 60 S.Ct. 292, 308 U.S. 522, 
84 L.Ed. 443. 

N.Y.—Mutchnick v. John Hancock 
Mut Life Ins. Co., 284 N.Y.S. 666, 
167 Misc. 698. 

26 C.J. p 873 note 66. 
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any errors which may have occurred in the inter¬ 
locutory proceeding.® 1 

§ 204(15). - Dismissal of Writ 

While the writ of certiorari should not ordinarily be 
dismissed as Improvidently granted In the absence of con> 
sideratlons which were not manifest or fully apprehended 
at the time of issuance, the writ will be dismissed where 
the circumstances of the particular case require it. 

In the absence of considerations appearing which 
were not manifest or fully apprehended at the time 
certiorari was granted the writ should not ordinarily 
be dismissed as improvidently granted, but should be 
disposed of on the merits.®^ ®® However, the writ 
of certiorari will be dismissed where the circum¬ 
stances in the particular case so require,®^ on the 
ground that the writ was improvidently granted.®^ 

Likewise, the writ will be dismissed where the 
court was without jurisdiction to issue the writ,®^ 
or where the court determined, after the granting 
of certiorari, that the case was properly before it on 
appeal.®'**® 


§ 204(16). -Review on Certiorari 

Rules governing review by appeal and error generally 
have been applied, where appropriate, to review by the 
Supreme Court on certiorari of a determination of the 
court of appeals. The court will not ordinarily decide 
questions of local law Independently, but will look to the 
trial court for aid. 

Rules governing review by appeal and error gen¬ 
erally have been applied, where appropriate, to 
the review by the Supreme Court on certiorari of 
a determination of the court of appeals,®^*®® since, 
under 28 U.S.C.A. § 1254(1), providing that cases 
in the courts of appeals may be reviewed by writ 
of certiorari granted on the petition of any party to 
any civil or criminal case, before or after rendition 
of judgment or decree, or the similar statute which 
preceded it, the Supreme Court on certiorari has the 
same power and authority as though the case had 
been brought before it by unrestricted appeal or, 
under the former practice, writ of error.®® Thus, 
the general rule that a holding of a lower court 
which w^as not appealed from is the law of the case 
in the appellate court, discussed generally in Appeal 
and Error § 1464(1), applies on review by certiorari 


61. XJ.S.—Hamilton-Brown Shoe Co. 
v. Wolf Bros. & Co., Mo., .36 S.Ct. 
269. 240 TT.S. 261, 60 L.Ed. 629. 

61.50 U.S.—Rogers v. MI.ssouri Pac. 
R. Co., Ill., Mo., N.T., 77 set. 459, 
.162 U.S. 621, 1 Lr.Rd.2d 616. 

Effect of grant of writ of certiorari 
as requiring disposition on premise 
that it Is properly before Supreme 
Court see supra S 204(13). 
Semand rather than dismissal 

Instead of dismissing the writ as 
Improvidently granted the Supreme 
Court may remand the cause for fur¬ 
ther proceedings where the interest 
of justice so requires. 

U.S.—Kuhlin v. New York Life Ins. 
Co.. Pa., 68 S.Ct. 860. 304 U.S. 202. 
82 L.Ed. 1290, mrindate conformed 
to, D.C., New York Life Ins. Co. v. 
Ruhlin, 25 F.Supp. 65. 

62. U.S.—^Penflcld Co. of California 
V. Securities and Exchange Com¬ 
mission, Cal., 67 S.Ct. 918, 330 U.S. 
585, 91 l..Ed. 1117. 

No relief sought by op against peti¬ 
tioner 

Writ of certiorari was dismis.sed as 
to petitioner against whom neither 
district court nor circuit court of 
appeals rendered Judgment, where no 
relief was sought by or against such 
petitioner in Supremo Court. 
U.s.—Penfield Co. of California v. Se¬ 
curities and Exchange Commission, 
supra. 

Moot question 

Where, since the issue of the writ, 
the question presented became moot, 
the writ was dismissed. 


U.S.—Texas Con.sol. Theatres v. Pitt¬ 
man. Tex., 69 S.Ct. 40, 305 U.S. 3, 
83 LKd. 5. 

63. -Moor V. Texas Sc N. O. R. 

Co., Tex , 66 S.Ct. 372, 297 U.S. 101, 
80 LEd. 609—Keller V. Adams- 
Campbell Co., Cal., 44 S.Ct. 366, 264 
U.S. 314, 68 LEd. 705—Southern 
Power Co. v. North Carolina Fuiilic 
Service Co., N.C.. 44 S.Ct. 164, 263 
U S. 608. 68 L.Ed. 413—Layne & 
Bowler (Corporation v. Western 
Well Works, Cal., 43 S.Ct. 422, 261 
U.S. 387. 67 L.Ed. 712. 

26 C.,T. p 874 note 77. 

Question not raised or passed on be¬ 
low 

Where certiorari was granted only 
because petition for certiorari pre¬ 
sented as ground of defense to patent 
infringement action that assignee of 
patent had licensed to another use of 
patented device by an agreement 
which stipulated for restrictions on 
such use which were asserted to be 
unauthorized by patent monopoly, 
contrary to public policy, and un¬ 
lawful, but such que.stion had not 
been properly raised, litigated or 
passed on below, ground asserted for 
allowance of certiorari was Inade¬ 
quately supported by record, and writ 
would be dismissed. 

U S —McCullough V. Kammerer Corp., 
Cal., 65 S.Ct. 297, 323 U.S. 327, 89 
L.Ed. 273. 

Circumstances not fully apprehended 
at time of grant 

“Examination of a case on the 
merits, on oral argument, may bring 
into ‘proper focus’ a consideration 
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which, though present In the record 
at the time of granting the writ, only 
later indicates that the grant was 
improvident.” 

U.S.—The Monrosa v. Carbon Black 
Export, Inc., Tex., 79 S.Ct. 710, 713, 
369 U.S. 180. 

m an oarly case* however, It was 
said that it may be that the ques¬ 
tion of propriety in granting a writ 
of certiorari should be considered as 
foreclosed by the action of the court 
in granting the writ. 

U.S.—Forsyth v. Hammond, Ind., 17 
set. 665, 166 U.S. 606, 41 L.Ed. 
1095. 

64. Question of power always open 

The question of power to fs.sue the 
writ, being one of juri.sdictlon, is al¬ 
ways open and must be considered 
and determined whenever presented, 
U.S.—Forsyth v. Hammond, supra. 

25 C.J. p 874 note 78. 

64.6 U.S.—^Watson v. Employers Lia¬ 
bility Assur. Corp., La., 75 S.Ct. 
166, 348 U.S. 66, 99 L.Ed. 74, re¬ 
hearing denied 75 S.Ct. 289, 348 U. 
S. 921, 99 L.Ed. 722. 

Appeal and certiorari in same case 
see supra § 204(8). 

64.50 U.S.—Kennedy v. Silas Mason 
Co., La., 68 S.Ct. 1031, 334 U.S. 249, 
92 L.Ed. 1347. 

65. U.S.—Federal Trade Commission 
V. Pacifle State Paper Trade Ass'n. 
Cal.. 47 S.Ct. 255, 273 U.S. 62. 71 
L.Ed. 634. 

26 C.JT. p 871 note 62. 

Nature of writ of certiorari under the 
statute see supra § 204(1). 



§§ 204(16)^(17) FEDERAL COURTS 


of a decision of a court of appeals by the Supreme 
Court 

Construction of lower courts opinion. In con¬ 
struing the opinion of the court below the Supreme 
Court on certiorari will apply general rules of 
constructionand the Supreme Court is not bound 
by the opinion of the court of appeals as to the 
the meaning or interpretation of its determina- 
tion.®®*5 

Questions of local law. With respect to questions 
of local law, the Supreme Court will not ordinarily 
decide such matters independently or in the first 
instance,®®-^® but will look to the trial court for 
aid.®^ However, under special circumstances the 
Supreme Court may decide a local question even 
though the lower courts had not considered it.®^*® 


36 C. J. S. 

§ 204(17).-Scope of Review in 

General 

On review by certiorari, the concern of the Supreme 
Court la to see that substantial Justice Is done, and gen¬ 
erally It will limit the scope of Its review as the record 
and circumstances in the particular case require; and 
review will generally be limited to questions presented 
by the petition tor the writ, and will not Include ques¬ 
tions not raised or disclosed by the record or not con¬ 
sidered by the courts below. 

On the Supreme Court’s review by certiorari of a 
determination of the court of appeals, the concern 
of the Supreme Court is to see that substantial 
justice is done, not to search the record for possible 
errors.®'^-®® Accordingly, while the entire case may 
be open for examination by the Supreme Court,®® 
and it may in a proper case consider and determine 
the case on the merits,®® generally it will limit the 


66.5 U.S.—^Kennedy v. Silas Mason 
Co.. La., 68 S.Ct. 1031, 834 U.S. 249. 
92 L.Ed. 1347. 

66. Partienlaar opinion oonstrned 

U.S.—Schrlber-Schroth Co. v. Cleve¬ 
land Trust Co., Chrysler Corpora¬ 
tion. Ohio. 59 S.Ct. 8. 306 U.S. 47, 
673, 83 L.Ed. 34, mandate conform¬ 
ed to, C.C.A., Cleveland Trust Co. v. 
Schrlber-Schroth Co.. 108 F.2d 109 
—^Aberdeen Motor Supply Co. v. 
Cleveland Trust Co., Chrysler Cor¬ 
poration, Ohio. 59 S.Ct. 8, 306 U.S. 
47, 573, 83 L.Ed. 34, mandate con¬ 
formed to, C.C.A., Cleveland Trust 
Co. V. Schriber-Schroth Co., 108 F. 
2d 109— F. E. Rowe Sales Co. v. 
Cleveland Trust Co., Chrysler Cor¬ 
poration, Ohio. 69 S.Ct. 8. 306 U.S. 
47, 573, 83 L.Ed. 34, mandate con¬ 
formed to, C.C.A., Cleveland Trust 
Co. V. Schrlber-Schroth Co., 108 F. 
2d 109. 

66.5 U.S.— Federal Communications 
Commis.sion v. Pottsville Broad- 
Cfl.sting Co., App.D.C., 60 S.Ct. 437, 
309 U.S. 131, 84 L.Ed. 656. j 

Bemand as reqalxlnflr new trial 
Supreme Court was not bound by 
the opinion of the court of appeals 
that its mandate remanding rase to 
tlie National Lal>or Relations Board 
required a new trial. 

U.S.—N. L. H. B. V. Donnelly Gar¬ 
ment Co., 67 S.Ct. 756, 330 U.S. 219, 
91 L.Ed. 854. 

66,10 U.S.—Huddleston v. Dwyer, 
Okl., 64 S.Ct. 1015. 322 U.S. 232. 88 
L.Ed. 1246—Helvering v. Stuart, 63 
S.Ct. 140, 317 U.S. 154, 87 L.Ed. 
164. 

Scope of review of issues of state or 
local law see infra S 204(18). 

Xiooal question not passed on by lower 
courts 

Where motion to dismiss declara¬ 
tory Judgment suit of reinsurer to 
determine rights under reinsurance 
agreement presented question wheth¬ 


er judgment against Insured could 
serve as basis for garnishment pro¬ 
ceeding under Missouri law against 
reinsurer, but federal district court 
and circuit court of appeals had not 
passed on such question, it was not 
function of the Supreme Court to 
pronounce independently on Missou¬ 
ri law, in view of the limitation in¬ 
herent in appellate jurisdiction of 
Supreme Court. 

U.S.—Brillhart v. Excess Ins. Co. of 
America. Kan., 62 S.Ct. 1173, 316 
U.S. 491. 86 L.Ed. 1620, rehearing 
denied 63 S.Ct. 23, 317 U.S. 704, 87 
L.Ed. 562. 

67. U.S.—Huddleston v. Dwyer, Okl., 
64 S.Ct. 1016, 322 U.S. 232, 88 L. 
Ed. 1246. 

67. “This court looks to the trial 
court for the original examination of 
local questions and relies for aid up¬ 
on the explanation of its conclusion.'* 
U.S.—City of Texarkana, Tex., v. Ar¬ 
kansas, Louisiana Gas Co., Tox., 59 
S.Ct. 448, 462, 806 U.S. 188, 620, 83 
L.Ed. 698. 

67.5 Question enmeshed with cousti. 
tutional issues 

In prosecution for Interfering with 
District of Columbia Health Depart¬ 
ment inspector in performance of du¬ 
ties in violation of district regula¬ 
tion, Interpretation of regulation as 
to what would constitute such inter¬ 
ference was so enmeshed with con¬ 
stitutional Issues as to require com¬ 
plete disposition by Supreme Court, 
although courts of the district had 
not considered the Interpretive ques¬ 
tion and Supreme Court would ordi¬ 
narily hesitate to decide questions 
of district law on which courts of 
the district have not spoken. 

U.S.—District of Columbia v. Little, 
App.D.C., 70 S.Ct. 468, 339 U.S. 1, 
94 L.Ed. 699. 

67.50 U.S,—Williams v. U. S., Pla., 
71 S.Ct. 576, 341 U.S. 97, 95 L.Ed. 
774. 


68. U.S.—^Panama R. Co. v. Napier 
Shipping Co., N.T., 17 S.Ct. 572, 166 
U.S. 280, 41 L.Ed. 1004. 

25 C.J. p 871 note 62 [a]. 

Review uot limited to oonstitution- 
ality 

Scope of reviewing power of Unit¬ 
ed States Supreme Court over con¬ 
victions brought before it from fed¬ 
eral courts is not confined to ascer¬ 
tainment of constitutional validity. 
U.S.—McNabb v. U. S., Tenn., 63 S. 
Ct. 608. 318 U.S. 332, 87 L.Ed. 819, 
rehearing denied 63 S.Ct. 1822, 319 
U.S. 784, 87 L.Ed. 1727. 

69. U.S.—House v. Mayo, Pla., 65 S. 
Ct. 617, 324 U.S. 42, 89 L.Ed. 739, 
rehearing denied 66 S.Ct. 689, 324 
U.S. 886, 89 L.Ed. 1436—Lamar v. 
U. S., N.Y.. 36 S.Ct. 635. 241 U.S. 
103, 60 L.Ed. 912. 

Zndeflnltenets of statute 

Since Smith Act may be subject to 
criticism on score of indefiniteness, 
Supreme Court will review convic¬ 
tions thereunder with scrupulous 
care where there is doubt as to in¬ 
tent of defendants, nature of their 
activities, or their power to bring 
a1)nut the evil. 

U.S—Dt^nnis v. U. S., N.T., 71 S.Ct. 
857, 341 U.S. 494, 95 L.Ed. 1137, re¬ 
hearing denied Dennis v. U. S., 72 
S.Ct. 20. 342 U.S. 842, 96 L.Ed. 636, 
rehearing denied 78 S.Ct. 409, 355 
U.S. 936. 2 L.Ed.2d 419. 

Full consideration of argument by 
court of appeals 

Where court of appeals fully treat¬ 
ed argument that certain evidence 
had been Inadmissible because it had 
been obtained In violation of the 
search and seizure provision of the 
Fourth Amendment, although it 
would have been within its di.scretion 
in refusing to consider the point be¬ 
cause of insufficient objection. Unit¬ 
ed States Supreme Court, on certio¬ 
rari, would likewise deal with the 
merits of such argument. 
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scope of its review as the record and circumstances consideration of the case to the questions presented 
in the particular case may require.^o by the petition for the writ;7i and it will not, as a 

Thus the Supreme Court will generally limit its rule, consider questions not raised or disclosed by 


U.S —On Lpo V. U. S., N.Y., 72 S.Ct. 
967. 343 TT.S. 747, 96 L.Ed. 1270, re¬ 
hearing: denied 73 S.Ct. 6. 844 U.S. 
818. 97 L.Ed. 669. 

Propriety of district court’s action. 

On certiorari to review action of 
court of appeals in declining: to al¬ 
low an appeal to It from district 
court's denial of petition for habeas 
corpus, Supreme Court had jurisdic¬ 
tion to determine whether district 
court rightly denied the petition. 

U.S —House V. Mayo, Fla., 66 S.Ct. 
617, 324 U.S. 42, 89 L.Ed. 739, re¬ 
hearing denied 66 S.Ct. 689, 824 U. 
S. 886, 89 L.Ed. 1435. 

70. U.S.—U. S. V. Shotwell Mfg. Co., 

Ill. 78 S.Ct. 246, 365 U.S. 233, 2 L. 
Ed.2d 234—Hynes v. Grimes Pack¬ 
ing Co., Alaska. 69 S.Ct. 968. 337 
U.S. 86. 93 L.Ed. 1231—Howitt v. 
U. S., Fla., 66 S.Ct. 923, 328 U.S. 
189. 90 L.Ed. 1162—^Helvering v. 
Stuart. 63 S.Ct. 140, 317 U.S. 164, 
87 L.Ed. 164. 

Matters held not paort of record he- 
fore court 

(1) Where district court dismissed 
action on intervenor’a motion and 
court of appeals affirmed judgment 
of dismissal. Supreme Court on cer¬ 
tiorari would consider case on the 
basis of facts pleaded In complaint, 
and answers filed by defendant and 
Intorvenor and defendant's motion 
for summary judgment were not be¬ 
fore the Supreme Court. 

U.S._-Oakley v. Louisville & N. R. 

Co.. Ky.. 70 S.Ct. 119, 338 U.S. 278, 
94 T..Ed. 87. 

(2) Where attorney's affidavit In 
support of motion for summary 
judgment was made on information 
and belief and did not comply with 
Rule 66 (e) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., United 
States Supreme Court would disre¬ 
gard averment In the motion as not 
supported by record. 

U.S.—Automatic Radio Mfg. Co. v. 
Hazeltine Research, Mass., 70 S.Ct. 
894, 339 U.S. 827, 94 L.Ed. 1312, re¬ 
hearing denied 71 S.Ct. 13, 340 U. 
S. 846, 96 L.Ed. 620. 

Rvidenoo filed in Supreme Conrt 

(1) Where it did not appear that 
di.strlct court In dismissing com¬ 
plaint on ground that suit was 
against the United States relied on 
affidavits opposing a preliminary in¬ 
junction, and question of jurisdiction 
was dependent on decision of the 
merits, affidavits would not be con¬ 
sidered by Supreme Court. 

U S.—Land v. Dollar, App.D.C., 67 S. 
Ct. 1009, 830 U.S. 1, 91 L.Ed. 1209. 

(2) Supreme Court of United 
.States will determine cause brought 


before It by certiorari to court of 
appeals on record made in that court 
and certified to Supreme Court; and. 
accordingly, Supreme Court would 
grant motion to strike evidence filed 
therein. 

U.S.-—Lawn v. U. S., N.T.. 78 S.Ct. 
311, 366 U.S. 339, 2 L.Ed.2d 321, re¬ 
hearing denied 78 S.Ct. 629. 356 U. 
S. 967, 2 L.Ed.2d 642, and Giglio v. 
U. S., 78 S.Ct. 629, 366 U.S. 967, 2 
L.Ed.2d 542. 

Matters not argued 

Supreme Court will not consider 
validity of separate provisions of 
statute defended as whole in trial 
court. 

U.S.—^Farrington v. T. Tokushlge, 
Hawaii, 47 S.Ct. 406, 273 U.S. 284, 

71 L.Ed. 646. 

Zn oases tried without jnry 

Under the applicable Rules of the 
Federal Rules of Civil Procedure, 28 
U.S.C.A., or the statutes which pre¬ 
ceded them, Supreme Court’s review, 
in case jury is waived in writing, is 
limited to sufficiency of facts special¬ 
ly found to support judgment, and to 
rulings excepted to and presented by 
bill of exceptions. 

U.S.—-Lewellyn v. Electric Reduction 
Co.. Pa., 48 S.Ct. 63, 276 U.S. 243, 

72 L.Ed. 262. 

Scope of review In portionlor oases 
held limited 

(1) To questions of law. 

U.S.—^In re 620 Church Street Bldg. 
Corporation, Ill.. 67 S.Ct. 88, 299 U. 
S. 24, 81 L.Ed. 16, rehearing denied 
67 S.Ct. 229, 299 U.S. 623, 81 L.Ed. 
458. 

(2) To whether the quantum of 
proof produced formed an adequate 
basis for a reasoned judgment. 

U.S.—Palmer v. Connecticut Railway 

& Lighting Co,. Conn., 61 S.Ct. 379, 
311 U.S. 644, 85 L.Ed. 336, rehear¬ 
ing denied 61 S.Ct. 609. 312 U.S. 
713, 85 L.Ed. 1143. 

(3) To whether the findings were 
sufficient to support the order in 
question. 

U.S.—National Labor Relations 
Board v. Express Pub. Co., 61 S.Ct. 
693, 312 U.S. 426. 86 L.Ed. 930. 

(4) Supreme Court could not de¬ 
termine whether damages recover¬ 
able from United States under Fed¬ 
eral Tort Claims Act for Injury and 
death of soldiers should be reduced 
pro tanto on account of disability 
and gratuity payments to which sol¬ 
diers or their survivors would be en¬ 
titled under otlu?r statutes, where 
court of appeals did not pass on 
question and it was not argued In 
Supreme Court and record did not 
disclose whether government object¬ 
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ed to judgment on such ground, 
whether court of appeals should con¬ 
sider a general objection to judg¬ 
ment sufficient to raise the question, 
or whether district judge considered 
such benefits In fixing amount of re¬ 
covery. 

U.S.—Brooks v. U. S., N.C., 69 S.Ct. 

918, 337 U.S. 49, 93 L.Ed. 1200. 

XTo jurisdiction to pass on merits 
Where motion to substitute Recon¬ 
struction Finance Corporation as 
party plaintiff Instead of Defense 
Supplies Corporation, which Con¬ 
gress had dissolved and which had 
recovered judgment against another, 
was not made within time fixed 
therefor, the Supreme Court on cer¬ 
tiorari had no jurisdiction to pass on 
the merits of the cause, but the Su¬ 
preme Court had power to set aside 
erroneous judgment of the court of 
appeals which vacated judgment en¬ 
tered in favor of the Defense Sup¬ 
plies Corporation and ordered that 
the action be dismissed. 

U.S.—^Defense Supplies Corp. v. Law¬ 
rence Warehouse Co., Cal., 69 S.Ct. 
762, 336 U.S. 631, 93 L.Ed. 931, re¬ 
hearing denied 69 S.Ct. 1151, 337 
U.S. 921, 93 L.Ed. 1730. 

Sulfioiency of complaint 

Motion to dismiss the amended 
complaint raised the issue of suffi¬ 
ciency of complaint and required the 
United States Supreme Court to ac¬ 
cept the well pleaded facts of the 
complaint as hypothesis for decision. 
U.S.—Collins V. Hardyman, Cal., 71 
S.Ct. 937. 341 U.S. 661. 95 L.Ed. 
1363. 

71. U.S.—Greenwood v. U. S., Mo., 
76 S.Ct. 410. 360 U.S. 866, 100 L. 
Ed. 412—^Mazer v. Stein. Md., 74 S. 
Ct. 460, 847 U.S. 201, 55 L.Ed. 630. 
rehearing denied 74 S-CJt. 637, 347 

U. S. 949, 98 L.Ed. 1096—Freeman 

V. Bee Mach. Co., Maas., 63 S.Ct. 
1146. 319 U.S. 448, 87 L.Ed. 1509, 
rehearing denied 64 S.Ct. 27, 320 
U.S. 809, 88 L.Ed. 489—^Dickinson 
Industrial Site v. Cowan, Ill., 60 
S.Ct. 595, 309 U.S. 382, 31 L.Ed. 819, 
rehearing denied 60 S.Ct. 806, 309 
U.S. 608, 84 L.Ed. 1037—Hells V. 
Ward, La, 60 S.Ct. 283, 808 U.S. 
365, 84 L.Ed. 327, rehearing denied 
60 S.Ct. 385, 308 U.S. 640, 84 L.Ed. 
631—Crown Cork & Seal Co, v. Fer¬ 
dinand Gutmann Co., N.Y., 68 S.Ct. 
842, 304 U.S. 169, 82 L.Ed. 1265. 
motion denied 68 S.Ct. 1051, 304 U. 
S. 652, 82 L.Ed. 1623—Helvering v. 
Taylor, 66 S.Ct. 287. 293 U.S. 607, 
79 L.Ed. 623—^Krauss Bros. Lum¬ 
ber Co. V. Dimon S. S. Corporation, 
Wash., 64 S.Ct. 106, 290 U.S. 117, 
78 L.Ed. 216—Steele v. Drummond. 
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the record’2 or which were not considered by the ] courts below,^* although it may notice a plain error 


Ga.. 48 S.Ct. B3, 275 U.S. 199. 72 L. 
Ed. 288—Webster Electric Co. v. 
Splitdorf Electrical Co., III., 44 S. 
Ct. 342, 264 U.S. 463, 68 L.Ed. 792 
—Alice State Bank v. Houston 
Pasture Co., Tex., 38 S.Ct. 496, 247 

U. S. 240, 62 L.Ed. 1096. 

25 C.J. p 871 note 62 [a] (2). 

SlafiTle auevtioxi tendered 

Under Rule 23 subd. 1 (c) of the 
Supreme Court Rules, 28 U.S.C.A., 
setting forth the requirements of the 
petition for certiorari, and expressly 
providing that “only the questions 
set forth in the petition or fairly 
comprised therein will be considered 
by the court.” where a single ques¬ 
tion was tendered by the petition for 
certiorari, the Supreme Court would 
not consider other contentions there¬ 
after made by petitioners on other 

U.S.—Local 1976, United Broth, of 
Carpenters and Joiners of America, 
A. F. L. V. N. L. R. B., App.D.C., 78 
S.Ct. 1011, 357 U.S. 93, 2 L.Ed.2d 
1186. 

Questlo&s presented bj briefs 

(1) The supporting brief on peti¬ 
tion for certiorari, whether Included 
in the petition or separately present¬ 
ed. is not a part of the petition, at 
least for the purpose of stating the 
questions on which review is sought, 
and the specifications of error there¬ 
in do not expand or add to the ques¬ 
tions stated in the petition, but mere¬ 
ly identify and challenge rulings on 
which is grounded ultimate decision 
of the matter involved. 

r.S.—General Talking Pictures Cor¬ 
poration V. Western Electric Co., 
N.Y., 58 S.Ct. 849, 204 U.S. 175, 540. 

82 L.Ed. 1273, reheard 59 S.Ct. 116, 
305 U.S. 124, 83 L.Ed. 81, rehearing 
denied 69 S.Ct. 355, 305 U.S. 675, 

83 L.Ed. 437. 

(2) Accordingly questions present¬ 
ed by petitioner’s brief but not set 
up in his petition generally will not 
be considered. 

U.S—Hynes v. Grimes Packing Co., 
Alaska, 69 S.Ct. 968, 337 U.S. 86, 83 
LEd. 1231—National Licorice Co. 

V. National Labor Relations Board, 
60 S.Ct. 669, 309 U.S. 350, 84 L.Ed. 
709—General Talking Pictures 
(Corporation v. Western Electric 
Co., supra—Olson v. U. S., Minn., 
51 S.Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236—Karlson v. U. S., Minn.. 54 S. 
Ct. 704, 292 U.S. 246, 78 L.Ed. 1236 
—Brewster v. U. S.. Minn., 54 S.Ct. 
704, 292 U.S. 246, 78 L.Ed. 1236. 

7B. U.S.—Greenwood v. U. S., Mo., 
76 S.Ct. 410, 350 U.S. 366, 100 L.Ed. 
412—Sicurella v. U. S., Ill., 75 S. 
Ct. 403, 348 U.S. 386, 99 L.Ed. 436 
—Tomoya Kawakita v. U. S., Cal., 
72 S.Ct. 950, 343 U.S. 717, 96 L.Ed. 
1249» rehearing denied 73 S.Ct. 5, 


344 U.S. 860, 97 L.Ed. 660—Mc¬ 
Mahon v. U. S.. Pa., 72 S.Ct. 17, 342 
U.S. 26, 96 L.Ed. 26, rehearing de¬ 
nied. 72 S.Ct. 228, 342 U.S. 899, 96 
L.Ed. 673—^American Fire & Cas. 
Co V. Finn. Tex.. 71 S.Ct. 634, 341 
IT.S. 6. 95 L.Ed. 702, 19 A.L.R.2d 
738—Brooks v. U. S., N.C., 69 S.Ct. 
918. 337 U.S. 49. 93 L.Ed. 1200— 
Briggs V. Pennsylvania R. Co., N. 
Y.. 68 S.Ct. 1039, 334 U.S. 304. 92 
L.Ed. 1403—^Freeman v. Bee Mach. 
Co., Mass., 63 S.Ct. 1146, 319 U.S. 
448, 87 L.Ed. 1509, rehearing de¬ 
nied 64 S.Ct. 27, 320 U.S. 809, 88 
L.Ed. 489—Department of Treas¬ 
ury of State of Indiana v. Ingram- 
Richardson Mfg. Co. of Indiana, 
Ind., 61 S.Ct. 866, 313 U.S. 262, 85 
L.Ed. 1313, rehearing denied 61 S. 
Ct. 1107, 313 TT.S. 600, 86 L.Ed. 
1652—Edward Hines Yellow Pine 
Trustees v. Martin, Miss., 45 S.Ct. 
643, 268 U.S. 468, 69 L.Ed. 1050. 
Matter not assigned as error 

Question of res judicata would not 
be considered by Supreme Court in 
absence of any assignment of error 
in petition for certiorari as to ad¬ 
verse rulings on that question by 
district court and the circuit court 
of appeals. 

U.S.—Trailmobile Co. v. Whirls, 
Ohio, 67 set. 982, 331 U.S. 40, 91 
L.Ed. 1328. 

Matter not marked for identification 

Where one of plaintiff’s witnesses 
testified on cros.s-examination that, 
before trial, he had given a written 
statement to plaintiff’s attorney and 
defendant's attorney at trial asked 
to see tho statement and was adraon- 
i.shed by trial judge that if defend¬ 
ant’s attorney inspected the state¬ 
ment, it would be admissible should 
plaintiff’s counsel then choose to of¬ 
fer it, but the statement was not 
marked for identification and was 
not made a part of the record, the 
Supreme Court could not determine 
that the ruling was prejudicial, even 
if it was assumed to have been er¬ 
roneous. 

U.S.—Palmer v. Hoffman, N.Y.. 63 S. 
Ct. 477, 318 U.S. 109, 87 L.Ed. 64.5, 
144 A.L.R. 719, rehearing denied 6.'i 
S.Ct. 757, 318 U.S. 800, 87 L.Ed. 
ll*o3. 

Particular question not considered 

On review of judgment denying 
owner of wrecked steamship com¬ 
pensation for transporting its desti¬ 
tute seamen. Supreme Court would 
not consider to what extent rights of 
seamen to wages payable from 
freight earned on voyage or to wag¬ 
es or salvage from vessel they had 
helped to save survived stntut(‘s reg¬ 
ulating duties of owner toward sea¬ 
men where there was no evidence or 
finding that wrecked vessel had 
earned freight on her voyage, or had 
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been salvaged with or without aid of 
her seamen. 

U.S.—Alaska S. S. Co. v. U. S., Wash., 
64 S.Ct. 169, 290 U.S. 266, 78 L.Ed. 
302. 

Matter disclosed by record 

In condemnation proceedings un¬ 
der the Tennessee Valley Authority 
Act, record disclosed that circuit 
court of appeals performed fun<'tlon 
of making independent valuation of 
property condemned. 

U.S.—^U. S. ex rel. and for Use of 
Tennessee Valley Authority v. 
Powelson, N.C.. 63 S(’t. 1047, 319 
U.S. 266, 87 L.Ed. 1390, certiorari 
denied 64 S.Ct. 612, 321 U.S. 773, 88 
L.Ed. 1067. 

73. U.S.—Desper v. Starved Rock 
Ferry Co., Ill., 72 S.Ct. 216, 342 Tk 
S. 187, 96 L.Ed. 206, rehearing de¬ 
nied 72 S.Ct. 374, 342 U.S. 934, 9ft 
L.Ed. 696—U. S. v. Fleischman, 
App.D.C., 70 S.Ct. 739, 339 U.S 349, 
94 L.Ed. 906, rehearing denied 70- 
S.Ct. 1017, 339 US. 991, 94 L.Ed 
1391—Hynes v. Grimes Packing 
Co., Alaska, 69 S Ct. 968, 337 US. 
86, 93 L.Ed. 1231—Brooks v. U. S . 
N.C.. 69 S.Ct. 918. 337 U.S. 49, 9J 
L.Ed. 1200—Bakery Sales Driver.n 
Local Union No. 33 v, Wag.shal. 
App.DC., 68 S.Ct. 6::0. 333 US. 437, 
92 L.Ed. 792—Delgadillo v. Carmi¬ 
chael, Cal., 68 S.Ct. 10, 332 IT.S. 
388, 92 L.Ed. 17—Aetna Cas. & Sur. 
Co. V. Flowers, Tenn., 67 S Ct. 798. 
330 U.S. 464, 91 L.Ed. 1024—Fed¬ 
eral Power Commission v. Hope 
Natural Gas Co.. 64 SCt. 281, 320 
U.S. 591. 88 L.Ed. 3.3:!—Owims v. 
Union Pac. R C’o, Wash. 63 SCI. 
1271, 319 U.S. 715, 87 LEd. 168.’!. 
certiorari denied 65 S.Ct. 57, 323 

U. S. 740, 89 L.Ed. 593—Freeman v. 
Beo Mach. Co., Mass., 63 S.Ct. 1116, 
319 U.S. 448, 87 LEd 1509. rehear¬ 
ing denied 64 S.Ct. 27, 320 U.S. 809, 
88 L.Ed. 489—McGoldnck v. Corn- 
pagnie Generalo Transatlantique, 
N.Y., 60 S.Ct. 670, 309 U.S. 4 30, 84 
L.Ed. 849—Helvering v. Wood, 60 
SCt. 551, 309 U.S. 344, 84 L.Ed. 
796—Lanasa Fruit Steamship & 
Importing Co. v. Universal Ins. Co . 
Md.. 58 S.Ct. 871, 302 U.S. 656, 82 
I^.Ed. 422—Meehanics Universal 
Joint Co. V. (^ulhane. Ill., 57 S.CTt. 
81, 299 U.S. Bl, 81 L.Ed. 3.3—Hel¬ 
vering V. Minnesota Tea Co., 56 S. 
Ct. 269, 296 U.S. 378, 80 L.Ed. 281— 
Ilelvering v. Peterson, 66 S.Ct. 269, 
296 U.S. 378, 80 L.Ed. 284—Burnet 

V. Commonwealth Improvement 
Co., 53 S.Ct. 198, 287 U.S. 416, 77 
I.i.Ed. 399—Edward Hines Yellow 
Pine Trustees v. Martin, Miss., 45 
S.Ct. 543, 268 U.S. 458, 69 L.Ed. 
1050—Pusey & Jones Co. v. Huns- 
sen, Del., 43 S.Ct. 464, 261 U.S. 491,. 
67 L.Ed. 763. 

25 C.J. p 873 note 69 [a]. 
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of a fundamental nature even though it was not as- i the Supreme Court,and may consider an important 
signed as error either in the court of appeals or in 


Matter! not considered by oonrt of 
appeal! 

(1) Generally rulings not assigned 
as error in the court of appeals and 
not considered by it will not be con¬ 
sidered by the Supreme Court. 

•1' S —An.i Maria Sugar Co. v. Qui¬ 
nones, Puerto Kico, 41 S.Ct. 110, 
U.S. 245, C5 L.Ed. 246. 

42) Where court of appeals, when 
it reaehed merits of Issue of proba- 
l)le cause in connection with ‘‘motion 
to suppress evidence and return 
property,” dealt only with warrants 
for arrest. Supreme Court on certio¬ 
rari would limit consideration of the 
ease to that aspect of district court’s 
order for suppression of evidence. 
.U.S.—Carroll v. U. S., App.D.C., 77 S 
Ct. 13.‘}2, 364 U.S. 394, 1 L.Ed.2d 
1442. 

Matter! not considered by trial court 

(1) Questions passed on by tb<‘ 
court of appeals are open for con¬ 
sideration. although not raised in, or 
considered by, the trial court. 

U.S.—Friend v. Talcott, Ill., 33 S.Ct. 

505, 228 U.S. 27, 67 L.Ed. 718. | 

(2) However, where district court, 
without determining whether depri¬ 
vation of constitutional rights In 
connection with conviction of crime 
in .state court is remediable in a fed¬ 
eral habeas corpus proceeding, or 
whether petitioner had exhausted his 
state remedies, denied petition for 
habeas corpus without requiring an 
answer or setting case for hearing, 
placing Its decision wholly on dif¬ 
ferent grounds?. Supreme Court on 
certiorari would consider such 
grounds only. 

U.S.—House V. Mayo, Fla., 65 S.Ct. 
517, 324 U.S. 42, 89 L.Ed. 739, re¬ 
hearing denied 65 S.Ct. 689, 324 U. 
S. 886, 89 L.Ed. 1435. 

Question! ob!curely pre!entea in 
court! below 

The Supreme Court was not fore¬ 
closed from basing decision with re¬ 
spect to validity of patent on statute, 
which renders a patent invalid in 
case of public use or sale of device 
embodying asserted invention more 
than two years before it was first 
presented to patent ofllce, because of 
the obscurity of the presentation of 
that question in courts below, where 
the question was fully presented by 
petition for writ of certiorari and in 
briefs and argument, and there was 
no indication that owner of patent 
had been prejudiced by the obscurity. 
U s. —Munole Gear Works v. Out¬ 
board, Marine & Manufacturing 
Co., Ill., 62 S.Ct. 865, 316 U.S. 769. 
86 L.Ed. 1171. 

Particular questloa not ooiuildercd 

On petition by Federal Power Com¬ 
mission to review a Judgment re¬ 


versing an order of the commission 
relating to reduction of rates of nat¬ 
ural ga.s companies, and on cross pe¬ 
tition by companies assailing consti¬ 
tutionality of Natural Gas Act and 
the authority of commission to make 
the order, the question of the dispo¬ 
sition of excess charges made pend¬ 
ing review of the Judgment was not 
before the Supreme Court for deter¬ 
mination. 

U.S.—Federal Power Commission v. 
Natural Gjis Pipeline Co. of Amer¬ 
ica. 62 S.Ct. 736, 316 U.S. 575, 8G L. 
Ed. 1037. 

Waiver or abandonment in lower | 
court! 

(1) VV'here court of appeals held | 
that contention had been waived be-| 
cause not briefed or mentioned in 
oral argument. Supreme Court would 
not recognize such contention on cer¬ 
tiorari. 

U.S.—State of California v. Taylor, 
Ill., 77 S.Ct. 1037. 353 U.S. 553, 1 
L.Ed.2d 1034. 

(2) Where no objection was made 
to slate’s capacity to bring action 
until filing of memorandum on 
state’s petition for certiorari, objec¬ 
tion would be out of time, since fail¬ 
ure to object in trial court to party's 
capacity i.s a waiver of that defect. 
U.S—State of Oklahoma v. U. S. Civ¬ 
il Service Commi.ssion, Okl., 67 S. 
Ct. 544, 330 U.S. 127, 91 L.Ed. 794. 

(3) Where alien’s petition for writ 
of habea.s corpus alleged prejudg¬ 
ment of his case for suspension of 
deportation, but alien apparently 
abandoned such allegation and corre¬ 
sponding argument in court of ap¬ 
peals, raising the point indirectly in 
petition for writ of certiorari in 
United States Supreme Court but not 
making any direct assertion in Su¬ 
preme Court with respect to pre¬ 
judgment, no claim of prejudgment 
was before Supreme Court. 

U.S.—Jay V, Boyd, Wash., 76 S.Ct. 
919, 361 U.S. 346, 100 L.Ed. 1242. 

Objeotloa bold too lato 

Where allegation, In petition to re¬ 
view Federal Power Commission’s 
order fixing gas rates, that petition¬ 
er had principal place of business in 
Missouri, was not denied, nor Juris¬ 
diction of court of appeals for eighth 
circuit challenged, until after af¬ 
firmance, objection to Jurisdiction on 
ground that petitioner’! principal 
place of business was elsewhere, 
made by amicus curiae on motion for 
leave to intervene. Involved “venue” 
rather than “Jurisdiction” and was 
too latsi 

U.S.—Panhandle Eastern Pipe Line 
Co. V. Federal Power Commission, 
65 S.Ct. 821, 324 U.S. 636, 89 L.Ed. 
1241. 


Sveat! oooiiZTiAg after deolsioa of 
court of appeals 

Where circumstances Indicating 
unlawful discrimination against em¬ 
ployee seeking decision as to his se¬ 
niority related to events Involved in 
prior suit in state court and to 
events occurring after decision of 
court of appeals in employee’s suit, 
and brief of government filed In be¬ 
half of employee stated that it w'ould 
be inappropriate to consider Issues of 
discrimination. Supreme Court would 
not consider those Issues, and its de¬ 
cision would be without prejudice to 
lULure proceedings involving those 
i8sue.s. 

U.S.—Trailmoblle Co. V. Whirls, 
Ohio. 67 S.Ct. 982, 331 U.S. 40, 91 
L.Ed. 1328. 

74. U.S.—Federal Communications 

Commission v. National Broadcast¬ 
ing Co., App.DC., 63 S.Ct. 1035, 319 
U.S. 239. 87 L.Ed. 1374. 

Tiolatiou of Constitution 

Alleged violation of Eleventh 
Amendment, which prohibits action 
in federal court against state, will 
be considered although urged for the 
first time in United State® Supreme 
Court. 

U.S.—Ford Motor Co. v. Department 
of Treasury of State of Indiana, 
Ind., 66 S.Ct. 347, 323 U.S. 459, 89 
L.Ed. 389. 

Wbeu power exercised 

The Supreme Court may notice 
plain error, although not presented 
by petition for certiorari, but power 
will be exercised only in clear cases 
and in exceptional circumstances. 

U.S.—Kessler v. Strecker, La., 69 S. 

Ct. 694, 807 U.S. 22, 83 L.Ed. 1082. 
Error bold fnadaxnental 

Under civil procedure rule exempt¬ 
ing from punishment as for contempt 
the refusal to obey court order that 
party submit to a physical or men¬ 
tal examination, district court’s 
treating refusal to comply with such 
an order as a contempt and commit¬ 
ting party therefor was “fundamen¬ 
tal error” which would be reviewed 
by Supreme Court, notwithstanding 
district court’s action was not as¬ 
signed as error either In the court of 
appeals or the Supreme Court. 

U.S.—Sibbach v. Wilson St Co., III., 
61 S.Ct. 422, 812 U.S. 1, 85 L.Ed. 
479. 

B!vl!W on eourt*! own motion 
On certiorari to review decree 
whereby labor board’s order was en¬ 
forced by circuit court of appeals, 
which refused to modify paragraph 
of order directing employer to cease 
and desist from Interfering with, re¬ 
straining, or coercing employees in 
exercise of right to organize, bar¬ 
gain collectively, etc., Supreme Court 
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issue or argument which was not raised in, or con¬ 
sidered or discussed by, the lower courts.*^^-® 

Matters of application of Federal Rules of Ciznl 
Procedure, Ordinarily, an application by a district 
court of the Federal Rules of Civil Procedure, 28 
U.S.C.A., when affirmed by the court of appeals, 
will not be reviewed by the Supreme Court,^^*i® and 
this is particularly true where the question is one 
that concerns the judgment of the district judge 
in relation to a particular set of facts.*^^-!® 

§ 204(18). —- Questions of State or 

Local Law 

In dealing with issues of state or local law, the 8u> 
preme Court Is hesitant to overrule the decisions by fed¬ 


eral courts skilled In such law, and usually accepts, or 
will not disturb, the determination of the courts of ap¬ 
peals on such questions in the absence of plain error, 
particularly where the same finding or determination has 
been macle by the district court. 

In accordance with the rule that the Supreme 
Court will not ordinarily decide questions of local 
law independently, but will look to the trial court 
for aid, as discussed supra § 204(16), in dealing with 
issues of state or local law that enter into judg¬ 
ments of federal courts, the Supreme Court is 
hesitant to overrule the decisions by federal courts 
skilled in the local law or the law of particular 
states,*^^-®® and usually accepts, and will not disturb, 
the determination of the courts of appeals on such 
questions,'^^•®® in the absence of plain error, 


could of its own motion appraise 
record to determine circuit court’s 
power to review such parag^raph. ob¬ 
jected to below as not supported or 
justified by record. 

U.S.—May Dept. Stores Co. v. N. L. 

R. B., 66 S.Ct. 203, 326 U.S. 376, 90 
li.Ed. 146, rehearing denied 66 S. 
Ct. 468, 326 U.S. 811, 90 L.Ed. 495. 

74.B U.S.—U. S. V. Storer Broadcast¬ 
ing Co., App.D.C., 76 S.Ct. 763. 351 
U.S. 192, 100 L.Ed. 1081—Ecker v. 
Western Pac. R. R. Corp., Cal., 63 

S. Ct. 692, 318 U.S. 448, 87 L.Ed. 

892, rehearing denied 63 S.Ct. 985, 
318 U.S. 803, 87 L.Ed. 1166, Crock¬ 
er First Nat. Bank of San Fran¬ 
cisco V. Western Pac. R. Corp., 63 

S.Ct. 986, 318 U.S. 803, 87 L.Ed. 

1166, Reconstruction Finance 
Corp. V. Western Pac. R. Corp., 63 
S.Ct. 986, 318 U.S. 803, 87 L.Ed. 

1166, and Irving Trust Co. v. 
Crocker First Nat. Bank of San 
Francisco, 63 S.CL 988, 818 U.S. 
803, 87 L.Ed. 1167. 

Sfew Interpretation of statnte 

Where taxpayer maintained, 
throughout proceedings to review de¬ 
cision of tax court, that there was 
no income tax deficiency, so that ret- 
roactivity of applicable statute and 
proper interpretation of statute gov¬ 
erning such retroactivity constituted 
a focal point of controversy In court 
of appeals and tax court, taxpayer 
could urge, on certiorari in United 
States Supreme Court, an interpreta¬ 
tion of the statute governing retro¬ 
activity which taxpayer had not pre¬ 
viously presented, in absence of 
claim of surprise by the government. 
U.S.—Claridge Apartments Co. v. C. 
I. R., 65 S.Ct. 172, 323 U.S. 141, 89 
L.Ed. 139. 

Zssne orroasoasly not oonsidered 

It is within the power of the Su¬ 
preme Court to consider and decide 
«a issue which the court of appeals 
erroneously refused to consider. 
UJEL—Liberty Oil Co. v. Condon Nat. 


Bank. Kan., 48 S.Ct. 118, 260 U.S. 
236, 67 L.Ed. 232. 

Constitntional privilege 
Where government had not denied, 
in prosecution for contempt of Con¬ 
gress or on appeal to court of ap¬ 
peals. that defendant had been en¬ 
titled to protection of privilege 
against self-incrimination if he had 
in fact invoked it, and during argu¬ 
ment in Supreme Court, on certio¬ 
rari granted, the government had ex¬ 
pressly conceded that the questions 
asked had been of an incriminatory 
character, and neither the district 
court nor the court of appeals had 
seen fit to introduce issue into case 
Supreme Court was reluctant to con¬ 
sider issue, but would do so in view 
of doubts on issue by some members 
of Supreme Court. 

U.S.—^Emspak v. U. S., App.D.C., 75 
S.Ct. 687, 349 U.S. 190, 99 L.Ed. 997. 
Issues of law only 
Grounds not pa.ssed on by court of 
appeals but argued in Supreme Court 
orally and in the briefs would be 
considered by Supreme Court grant¬ 
ing certiorari, where such grounds 
raised only issues of law not calling 
for examination or appraisal of evi¬ 
dence. 

U.S.—^Kiefer-Stewart Co. v. Joseph 
E. Seagram & Sons, Ind., 71 S.Ct. 
269. 340 U.S. 211, 96 L.Ed. 219, re¬ 
hearing denied 71 S.Ct. 487, 840 U. 
S. 939, 95 L.Ed. 678. 

74.10 U.S.—^Appalachian Power Co. 
v. American Institute of Certified 
Public Accountants, N.Y., 80 S.Ct. 
16, 4 L.Ed.2d 30, rehearing denied 
80 S.Ct. 168, 361 TJ.S. 887, 4 L.Ed.2d 
121 . 

74.15 U.S.—Appalachian Power Co. 
V. American Institute of Certified 
Public Accountants, supra. 

74.60 U.S.—Skelly Oil Co. v. Phil¬ 
lips Petroleum Co., Okl.. 70 S.Cl. 
876, 339 U.S. 667, 94 L.ftd. 1194— 
Propper v. Clark, N.Y., 69 S.Ct. 
1333, 337 U.S. 472, 93 L.Ed. 1480. 
rehearing denied 70 S.Ct. 83, 338 


U.S. 841, 94 L.Ed. 614, rehearing 
denied 72 S.Ct. 289, ,312 U.S. 907, 
96 L.Ed. 679—Gardner v. State of 
New Jersey, N.J., 67 S.Ct. 4G7, .329 
U.S. 565, 91 L.Ed. 504, rehearing 
denied 67 S.Ct. 768, 360 U.S. 863, 

I 91 L.Ed. 1296. 

Whether federal courts should hold 
and send to state ct>urt for reso¬ 
lution of state Issue 8t‘e supra 9 10. 
Federal Judge from local bar 
I Where federal Judge making flnd- 
I ings, in diversity case, as to Ver- 
I mont law was from Vermont bar, Su- 
preme Court would give special 
I weight to his statement of what Ver¬ 
mont law was. 

U.S.—Bernhardt v. Poly graphic Co. 
of America, Vt., 76 S.Ct. 273, 350 

U. S. 198, 100 L.Ed. 199. 

74.55 U.S.—Appalachian Power Co. 

V. American Institute of CVrtifi-^d 
Public Accountants. N.Y., 80 S.Ct. 
16, 4 L.Ed.2d 30, rehearing denied 
80 S.Ct. 158, 361 U.S. 887, 4 L.Ed. 
2d 121—^Allegheny County v. FrnnK 
Mashuda Co., Pa., 79 S.Ct. 1060, 360 
U.S. 186, 3 L.Ed.2d 1163, rehearing 
denied 80 S.Ct. 41, 361 U.S. 856, 4 
L.Ed.2d 93—The Tungus v. Skov- 
gaard, N.J.. 79 S.Ct. 503, 623, 368 
U.S. 588, 3 L.Ed.2d 624—Byrd v. 
Blue Ridge Rural Elec. Co-op., 
Inc., S.C., 78 S.Ct. 893, 356 U.S. 625. 
2 L.Ed.2d 953, rehearing denied 78 
S.Ct. 1366, 367 U.S. 933, 2 L.Ed.2d‘ 
1375—General Box Co. v. U. S.. La., 
76 S.Ct. 728, 361 U.S. 169, 100 L. 
Ed. 1055, rehearing denied 76 S.Ct. 
1044, 361 U.S. 169, 100 L.Ed. 1502— 
Propper v. Clark, N.Y., 69 S.Ct. 
1333, 837 U.S. 472, 93 L.Ed. 1480, 
rehearing denied 70 S.Ct. 83, 338 U. 
S. 841, 94 L.Ed. 614, rehearing de¬ 
nied 72 S.Ct. 289, 342 U.S. 907, 96 
L.Ed. 679—Francis v. Southern 
Pac. Co., Utah, 68 S.Ct. 611, 333 U. 
S. 445, 92 L.Ed. 798. 

74.60 U.S.—Spiegel’s Estate v. C. I. 
R., 69 S.Ct. 301, 336 U.S. 701, 93 L. 
Ed. 330, rehearing denied 69 S.Ct. 
599, 336 U.S. 916, 93 L.Ed. 1079-^* 
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at least where their conclusions are reasonable, 
and there is no indication that such conclusion is 
not correct,74.70 and particularly where the same 
finding or determination has been made by the 
federal district court.74.75 

§ 204(19).-Matters Not Necessary 

to Decision on Review 

The Supreme Court will not ordinarily review matters 


not necessary to a proper determination of the case on 
review, or a matter which Is or has become abstract or 
moot. 

Matters which are not necessary to a proper deci¬ 
sion or determination of the case on review need not 
be and ordinarily will not be considered by the 
Supreme Court on certiorari ;76 and a matter in¬ 
volved in the case on review in the Supreme Court 
which is, or which has become, an abstract or moot 


SpIegGl’s Estate v. C. I. R., 69 S. 
Ct. 337, 335 U.S. 632, 93 L.Ed. 288 
—Helvering- v. Stuart, 63 S.Ct. 140, 
317 U.S. 15-1, 87 LEd. 154. 

Betermlnatioa held not plainly er¬ 
roneous 

U.S. —Francis v. Southern Pac. Co., 
Ut ih, 68 S.Ct. 611, 333 U.S. 445, 92 
L Ed. 798. 

74.65 U.S.—Propper v. Clark. N.T.. 

69 set. 1333, 337 U.S. 472, 93 L. 
Ed, 1480, rehearing denied 70 S.Ct. 
33. 338 U.S. 841, 94 L.Ed. 514, re¬ 
hearing denied 72 S.Ct. 289, 342 U. 
S. 907, 96 L Ed. 679. 

Conclusions founded on reason and 
authority 

U.wS.—Sima v. U. S., W.Va., 79 S.Ct. 
641, 359 U.S. 108, 3 L.Ed 2d 607. 

74.70 U.S.—^Allegheny County v. 
Frank Mashuda Co., Pa., 79 S.Ct. 
1060, 360 U.S. 185, 3 L.Ed.2d 1163, 
rehearing denied 80 S.Ct. 41, 361 

U. S. 855, 4 L.Ed.2d 93—The Tungus 

V. Skovgaard, N.J., 79 S.Ct. 503, 
523, 358 U.S. 688, 3 L.Ed.2d 524. 

Interpretation not disputed by either 
party 

U S.—Hyrd V. Blue Ridge Rural Elec. 
Co-op., Inc., S.C., 78 S.Ct. 893, 356 

U. S. 625, 2 L.Ed.2d 953, rehearing 
denied 78 S.Ct. 1366, 357 U.S. 933, 
2 L.Kd.2d 1375. 

74.75 U.S.—Appalachian Power Co. 

V. American Institute of Certified 
Piihlie Accountants, N.Y., 80 S.Ct. 
16. 1 L.Ed.2d 30, rehearing denied 
80 S.Ct. 158, 361 U.S. 887, 4 L.Ed. 
2d 121. 

District court reversed on other 
grounds 

■\Vhere federal district court’s hold¬ 
ing.s that tho Texas Railroad Com- 
mi.sslon’s orders fixing rates applied 
to private contract motor carrier, 
that they were not subject to col¬ 
lateral attack under Texas law, and 
that goods could not be carried at 
lesser rates, were buttressed by state 
statutes and court decisions, and 
court of appeals reversed district 
court on another ground, and on cer¬ 
tiorari the respondent failed to re¬ 
fute district court’s r€*asonlng or con¬ 
clusion concerning the local law, 
sucli holdings of the district court 
would not be disturbed. 

U.S.—Steele v. General Mills, Tex., 
67 S.Ct. 439, 329 U.S. 433, 91 L.Ed. 


I 402, rehearing denied 67 S.Ct. 628, 
329 U.S. 834, 91 L.Ed. 706. 

75. U.S.—^Appalachian Power Co. v. 
American In.stitute of Certified 
Public Accountants, N.T., 80 S.Ct. 
16, 4 L.Ed.2d 30, rehearing denied 
80 S.Ct. 158, 361 U.S. 887, 4 L.Ed. 
2d 121—Greenwood v. U. S., Mo., 
76 S.Ct. 410, 350 U.S. 366, 100 L. 
Ed. 412—Hynes v. Grimes Packing 
Co., Alaska, 69 S.Ct. 968, 337 U.S. 
86, 93 L.Ed. 1231—Alma Motor Co. 
V. Timken-Detroit Axle Co., Del., 
67 S.Ct. 231, 329 U.S. 129, 91 L.Ed. 
128—Le Tulle v. Scofield, Tex., 60 
S.Ct. 313, 308 U.S. 416, 84 LEd. 
355, rehearing denied 60 S.Ct. 465, 
309 U.S. 694, 84 L.Ed. 1036—Cities 
Service Oil Co. v. Dunlap, Tex., 60 
S.Ct. 201, 308 U.S. 208, 84 L.Ed. 
196. 

Several oouvlotious; oouourreat sea- 
teaces 

^^'he^e sentence on each count was 
for five years and the sentences were 
to run concurrently and convictions 
were reversed by the court of ap¬ 
peals, a valid conviction on any 
I'ount would render it unnecessary 
for the Supreme Court on certiorari 
to consider the convictions on the 
other counts. 

U.S.—U. S. V. Sheridan, Mich., 67 S. 
Ct. 332, 329 U.S. 379, 91 L.Ed. 359, 
rehearing denied 67 S.Ct. 628, 829 
U.S. 834, 91 L.Ed. 706. 

Questions not considered 

(1) Where case turns on questions 
derided favorably to petitioners by 
aupnMTie court, other questions de¬ 
termined adversely to them by court 
belew will not be noticed. 

U.S.—Sun Ins. Office v. Scott, Ohio, 
52 S.Ct. 72, 284 U.S. 177, 76 L.Ed. 
229. 

(2) Supreme Court need not exam¬ 
ine grounds on which court of ap¬ 
peals put correct decision, 

U.S.—^Alpha S. S. Corporation v. Cain, 
N.T., 50 S.Ct 443, 281 U.S. 642, 74 
L.Ed. 1086. 

(3) Where federal district court 
had directed verdict for importer on 
ground no breach of contract had 
been shown, and court of appeals had 
disagreed with trial court as to suf¬ 
ficiency of evidence but had affirmed 
on ground that international agree¬ 
ment which importer’s contract with 
Canadian exporter had sought to car¬ 
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ry out was void, and on further 
ground that Congress had not creat¬ 
ed cause of action for breach. Su¬ 
preme Court on certiorari to court of 
appeals would first consider Issue of 
sufficiency of evidence, and, on deter¬ 
mining that trial court's finding on 
that Issue was not clearly erroneous, 
would not consider other issues. 
U.S.—^U. S. V. Guy W. Capps, Inc., 

Va., 76 S.Ct. 326, 348 U.S. 296, 99 

L.Ed. 329. 

(4) Effect of act, repealing the 
statutory provision making survival 
of action against federal officer de¬ 
pendent on timely substitution of 
successor, on action In which officer 
retired after rendition of Judgment 
and period for substitution expired 
on effective date of the repeal, was 
immaterial where court of appeals, 
during period material to the prob¬ 
lem, had in force a rule providing 
that abatement and substitution were 
governed by the repealed section. 
U.S.—Snyder v. Buck, App.D.C., 71 S. 

Ct. 93, 340 U.S. 16, 95 L.Ed. 16. 

Cosnpanlon oases dismissed 

Where instant price discrimination 
case again.c^t oil company arose as a 
companion to similar complaints filed 
by Federal Trade Commission 
against three other oil companies, 
and in its petition for certiorari to 
review decree vacating commission’s 
cease and desist order the commis¬ 
sion claimed existence of industry¬ 
wide price system and stated that 
companion cases had been deferred 
until disposition of in.stant case, but 
thereafter commission dismissed 
companion cases and such claim was 
not vital to commission’s position, 
was not alleged in complaint, and 
was not Included among the findings, 
the Supremo Court limited its consid¬ 
eration of price system to oil compa¬ 
ny Involved in instant case. 

U.S.—^Federal Trade Commission v. 

Standard Oil Co., 78 S.Ct. 869, 365 

U.S. 396, 2 L.Ed.2d 369. 

Advisory opinion 

United States Supreme Court 
would not in effect give an advisory 
opinion on right of territory to at¬ 
tack constitutionality of statute, aft¬ 
er upholding Its constitutionality 
against attack by private individu¬ 
als. 

U.S.—Secretary of Agriculture v. 



§ 204(19) FEDERAL COURTS 36 C.J.b. 

question will not be reviewed.^® I circumstances the court may grant certiorari evcn> 

Possibility of issue becoming moot. Under some | though the disposition by the court of appeals of 


Central Rolg Refining Co., App.D. 
C.. 70 S.Ct. 403, 338 U.S. 604, 94 L. 
Ed. 381. 

76. U.S.—Regal Knitwear Co. v. N. 
Li. R. B., 65 S.Ct. 478, 324 U.S. 9. 
89 L.Ed. 661. 

Hypothetical or abstract questioa 

On certiorari to review judgment 
of court of appeals affirming order 
of district court for the District of 
Columbia dismissing petition for 
writ of habeas corpus for want of 
jurisdiction becau.se petitioners were 
not within the district, the Supreme 
Court was not required to determine 
what process, if any, a person con¬ 
fined in an area not subject to the 
jurisdiction of any district court 
might employ to assert federal 
rights. 

U.S.—^Ahrens v. Clark, App.D.C., 68 
S.Ct. 1443, 335 U.S. 188, 92 L.Ed. 
1898. 

Partlcnlar matters hold moot 

(1) Where corporate licensor of 
patents advised United States Su¬ 
preme Court, by affidavit of its pres¬ 
ident, that letters had been sent to 
its licensees authorizing discontinu¬ 
ance of restrictive notice provi.^sion in 
license agreement and substitution of 
nonrestricted notice, que.stion of le¬ 
gality of original restrictive notice 
provision was not before the court 
but was moot. 

U.S.—^Automatic Radio Mfg. Co. v. 
Hazeltine Research, Mass., 70 S. 
Ct. 894, 339 U.S. 827, 94 L.Ed. 1312, 
rehearing denied 71 S.Ct. 13, 340 U. 
S. 846, 95 L.Ed. 620. 

(2) Where arbitration award in la¬ 
bor dispute, made under Wisconsin 
statute making such awards effective 
for one year from date, was alleged¬ 
ly superseded by agreement and the 
one-year period had elapsed at time 
of determination of certiorari to re¬ 
view affirmance of the award, the 
cause had become moot for lack of 
subject matter on which Judgment of 
Supreme Court could operate. 

U.S.—^Amalgamated Ass’n of St., 
Elec. Ry. & Motor Coach Emp. of 
America, Division 998 v. Wisconsin 
Employment Relations Bd., Wls., 
71 S.Ct. 373, 340 U.S. 416, 95 L.Ed. 
389. 

(3) Where accused fully served 
sentence for contempt for refusal to 
give certain testimony before grand 
jury, before certiorari was granted 
by Supreme Court, there was no “sub¬ 
ject matter" on which a judgment of 
the Supreme Court could operate, and 
the case was dismissed as “moot"; 
and the fact that the government 
would again require accused to testi¬ 
fy and would ask that he be commit¬ 
ted until doing so, or that conviction 


for contempt for refusal to give tes¬ 
timony before grand jury might im¬ 
pair credibility of accused in any fur¬ 
ther legal proceedings did not pre¬ 
clude dismissal of certiorari on 
ground that case had become "moot." 
U.S.—St. Pierre v. U. S., N.Y., 63 S. 
Ct. 910, 319 U.S. 41, 87 L.Ed. 1199. 

Particular matters held not moot 

(1) Where union called strike of 
union workmen on dwelling renova¬ 
tion project to force owner of dwell¬ 
ing to cancel contract for installation 
of wall and floor coverings by spe¬ 
cialty store which used nonunion 
help, and complaint was filed charg¬ 
ing that such activity was unfair la¬ 
bor practice under provision of Na¬ 
tional Labor Relations Act relating 
to secondary boycott, the case was 
not rendered moot by the completion 
of the renovation project without the 
underlying dispute between union 
and specialty store having been re¬ 
solved. 

U.S.—Local 74, United Broth, of Car¬ 
penters & Joiners of America, A. F. 
of L. v. N. L. R. B.. 71 S.Ct. 966, 341 
U.S. 707, 95 L.Ed. 1309. 

(2) W'here record did not ahour 
that temporary injunction was staved 
ponding disposition of cause by Su¬ 
preme Court following dismissal of 
appeal by Intermediate appellate 
court, the lifting of the boycott en¬ 
joined did not render moot the issue 
involved since the Supreme Court 
was required to assume that the boy¬ 
cott was lifted in conformity with 
such temporary injunction. 

U.S.—Bakery Sales Drivers Local Un¬ 
ion No. 33 V. Wagshal, App.D.C., 68 
S.Ct. 630, 333 U.S. 437, 92 L.Ed. 792. 

(3) Where Injunction against 
striking was perpetual by its terms, 
the action and certiorari proceeding 
to review the injunction did not be¬ 
come moot even though the decree 
were obeyed. 

U.S.—^Amalgamated Ass’n of St, 
Elec. Ry. & Motor Coach Emp. of 
America, Division 998 v. Wisconsin 
Employment Relations Bd., Wls., 71 
S.Ct. 373, 340 U.S. 416, 95 L.Ed. 389. 

(4) Where judgment imposed fines 
for violation of injunction, no ques¬ 
tion of mootness could be raised in 
certiorari proceeding to review the 
decree so long as enforcement of such 
judgment was sought. 

U.S.—^Amalgamated Ass’n of St, 
Elec. Ry. & Motor Coach Emp. of 
America, Division 998 v. Wisconsin 
Employment Relations Bd., supra. 

(5) Employer’s discontinuance of 
split-day plan in computing wages 
after Wage and Hour Administrator 
had instituted action for injunction 
did not render case moot, where em¬ 
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ployer had consistently urged valid¬ 
ity of the split-day plan and would 
presumably be free to re.sume the use 
of the plan were not some elTective 
restraint made, since there wn.M an 
actual controversy, and adver.se in¬ 
terests, With a subject malt<*r on. 
which a judgment could operate. 

XT.S.—Walling v. Helmench & l’n\ne, 
Inc., Okl., 65 S.Ct. 11. 323 U.S. 37, 
89 L.Ed. 29. 

(6) Other matters. 

U.S.—Ti ailmobile Co. v. Whirls, Ohio, 
67 S.Ct. 982, 331 U.S. 4 0, 91 L.Ed. 
1328—Porter v. Lee, Ky., 66 S Ct. 
1096. 328 U.S. 246, 90 L.Ed. IDO - 
Walling V. James V. Keuter, Inc. 
La., 64 S.Ct. 826, 321 U.S. 671. 88 
L.Ed. 1001—J. I. Ca.se Co. v. N. L. 

R. B., 64 S.Ct. 576, 321 U.S. 3.32. 88 
L.Ed. 722—Albin v. Cowing Pres¬ 
sure Relieving Joint Co.. 63 S Ct. 
170, 317 U.S. 211, 87 L Ed. 212, re¬ 
hearing denied 63 S.Ct. 432, 317 

S. 712, 87 I^.Ed. 567. 

Particalar matters held moot in part 

(1) In oil producers’ Injunction 
.suit attacking National Industrial 
Recovery Act and provision of pe¬ 
troleum code limiting production, 
such provision which, without knowl¬ 
edge of parties or courts below, was 
eliminated by executive order ante¬ 
dating suit, would not be passed on 
by Supreme Court, even though .such 
provision was reinstated by execu¬ 
tive order pending appeal; but in¬ 
junction suits attacking regulation.s 
of secretary of the interior designed 
to enforce executive order prohibit¬ 
ing transportation of excess petrole¬ 
um in interstate and foreign com¬ 
merce were not moot as to such reg¬ 
ulations merely because of amend¬ 
ment thereof subsequent to institu¬ 
tion of suits, where amended regula¬ 
tions continued substantially earlier 
requirements and expanded them and 
pre.sented same constitutional que.s- 
tions. 

U.S.—Panama Refining Co. v. Ryan, 
Tex., 65 S.Ct. 241, 293 U.S. 388, 79 
L.Ed. 446. 

(2) In action by United State.s to 
enjoin construction of dam without 
federal license, Supreme Court would 
determine the validity of onl> the 
challenged license provisions and 
could not predetermine issues involv¬ 
ing mere possibilities of future coer¬ 
cive uses of license power or of fu¬ 
ture conflicts between the federal 
government and states In the field of 
water power rights. 

U.S.-—U, S. V. Appalachian Electric 
Power Co., Va., 61 S.Ct. 291, 311 U. 
S. 377, 85 L.Ed. 243, rehearing de¬ 
nied 61 S.Ct, 648, 312 U.S. 712, 85 
L.Ed. 1143. 
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Other issues in the case may ultimately render 
moot the issue on which certiorari is sought,*^as 
where sucli issue is one of importance,'^6.10 jg square¬ 
ly presented by the record,*^{g quite pos¬ 
sible that the party will find it necessary once more 
to seek review on the same question in the Supreme 
Court 

Questions as to persons not made parties. The 
court will not ordinarily make any determination 
concerning the rights or liabilities of persons not 
made parties to the certiorari proceeding76-26 

Dictum. The Supreme Court will not review 
dictum contained in the opinion of the court of ap¬ 
peals.'^6*30 

§ 204(20).-Constitutional Ques¬ 

tions 

The Supreme Court will not decide constitutional 
questions where other grounds are available and disposi¬ 


tive of the lasues of the case, even though the conetitu- 
tional question is properly presented by the record, and 
the other grounds are not properly raised. 

The rule that matters not necessary to a proper 
determination of the case on review need not be 
considered, discussed supra § 204(19), applies par¬ 
ticularly to constitutional questions, which the 
Supreme Court will not decide where other grounds 
are available and dispositive of the issues of the 
case,'^®-40 even though the constitutional question 
is properly presented by the record, and even 
though the other grounds on which the case may be 
disposed of are not properly raised by the par- 
tics.^®-^^ 

Moreover, the Supreme Court will not reach for 
constitutional questions not raised by the parties in 
their petitions and the fact that the constitu¬ 
tional issue is mentioned in the argument before 
the Supreme Court does not bring such questions 
properly before the court.'^®-^® 


76.5 U.S.—Southwestern Supar & 
Molasses Co. v. River Terminals 
Oorp., La., 79 S.Ct. 1210, 360 U.S. 
411, 3 L.Ed.2d 1334. 

76.10 Development of maritime law 

Even though disposition by court 
of appeals of other claims made by 
appellant might ultimately render 
moot question as to validity of excul¬ 
patory clause, Supreme Court, hold¬ 
ing that it had been error for court 
of appeals to refer issue of validity 
of exculpatory clause to commission 
without first passing on other claims 
of error, would review holding that 
exculpatory clause was not void as a 
matter of law, since issue was one 
of importance In development of 
maritime law, as to which Supreme 
Court had large responsibilities, con¬ 
stitutionally conferred. 

U.S.—Southwestern Sugar & Molas¬ 
ses Co. V. River Terminals Corp., 
supra. 

76.16 U.S.—^Southwestern Sugar & 
Molasses Co. v. River Terminals 
Corp., supra. 

76.20 U.S.—Southwestern Sugar & 
Molasses Co. v. River Terminals 
Corp., supra. 

76.25 Primary liability of oontrao- 
tors 

Shipowner’s contention, on certio¬ 
rari, that its liability to stevedore 
under doctrine of unsoaworthiness 
for Injuries due to defective equip¬ 
ment on ship was only secondary to 
that of contractor which constructed 
ship and its subcontractor, would not 
he determined where shipowner did 
not name contractor and subcontrac¬ 
tor as respondents or serve them in 
accordance with court rule. 

CJ.S.—Seas Shipping Co. v. Slerackl, 
Pa., 66 S.Ct. 872, 328 U.S. 85. 90 L. 


Ed. 1099, rehearing denied 66 S.Ct. 
1116, 328 U.S. 878, 90 L.Ed. 1646. 

76.30 U.S.—Stickel v. U. S., N.Y., 76 
S.Ct, 1067, 1 L,.Ed.2d 30, certiorari 
denied 77 S.Ct. 100, 362 U.S. 882, 1 
L.Ed.2d 79. 

Farticnlaz matter held dictum 

Where court of appeals stated that 
the prosecution's case had been sufll- 
ciently strong to survive motion for 
acquittal, regardless of what “nuanc¬ 
es of doctrines" were applied, its fur¬ 
ther statements, to effect that test to 
be applied was same in criminal as 
in civil cases, was dictum. 

U.S.—Stickel v. U. S., supra. 

76.40 U.S.—Neese v. Southern Ry. 
Co., S.C., 76 S.Ct. 131, 360 U.S. 77, 
100 L.Ed. 60—^Hurd v. Hodge, App. 
D.C.. 68 S.Ct. 847, 334 U.S. 24, 92 
L.Ed. 1187—Lane v. Wilson, Okl., 
69 S.Ct. 872, 307 U.S. 268, 83 L.Ed. 
1281. 

General rule that constitutionality 
of statute will not be determined in 
any case unless absolutely neces¬ 
sary see Constitutional Law fi 94. 
“If two questions are raised, one 
of non-constitutional and the other 
of constitutional nature, and a deci¬ 
sion of the non-constitutional ques¬ 
tion would make unnecessary a deci¬ 
sion of the constitutional question, 
the former will be decided." 

U.S.—Alma Motor Co. v. Timken-De- 
trolt Axle Co., Del,. 67 S.Ct. 231, 
234, 829 U.S. 129, 91 L.Ed. 128. 
Award depsadsat on, oo&ititutlonal 
qusstloB. 

Finality of railroad adjustment 
board's award which turns on con¬ 
struction of statute and Its constitu¬ 
tionality should not be determined 
unless the award was otherwise val¬ 
idly made. 


U.S.—Elgin, J. & E. Ry. Co. v. Bur¬ 
ley, Ill., 65 S.Ct. 1282, 326 V.S. 711. 
89 L.Ed. 1886, opinion adhered to 
66 S.Ct 721, 327 U.S. 661, 90 L.Ed. 
928. 

Judicial eaforoemsiLt of racial re¬ 
strictive covemiats 

Whether judicial enforcement of 
racial restrictive agreements by the 
federal courts of the District of Co¬ 
lumbia violated the due process 
clause of the Fifth Amendment would 
not be resolved by the Supreme 
Court, where judicial enforcement by 
such courts was improper for other 
reasons. 

U.S.—Hurd V. Hodge, App.D.C., 08 S. 
Ct 847, 334 U.S. 24, 92 L.Ed. 1187. 

Question raised, held not constitution¬ 
al question 

Question whether a federal agent 
who had obtained narcotics under an 
allegedly invalid search warrant 
should be enjoined by a federal court 
from testifying in a state court pros¬ 
ecution concerning the evidence 
seized did not raise a constitutional 
question, but one concerning the Su¬ 
preme Court’s supervisory powers 
over federal law enforcement agen¬ 
cies. 

U.S.—Rea v. U. S.. N.M., 76 S.Ct. 292, 
350 U.S. 214, 100 L.Ed. 233. 

76.42 U.S.—^Alma Motor Co. v. Tim- 
ken-Detroit Axle Co., Del., 67 S.Ct. 
231, 329 U.S. 129, 91 L.Ed. 128. 

76.44 U.S.—^Neese v. Southern Ry. 
Co., S.C.. 76 S.Ct. 131, 360 U.S. 77, 
100 L.Ed. 60. 

76.48 U.S.—^Mazer v. Stein. Md., 74 
S.Ct. 460. 347 U.S. 201, 98 L.Ed. 630. 
rehearing denied 74 S.Ct. 637, 347 
U.S. 949, 98 L.Ed. 1096. 

76.48 U.S.—^Mazer v, Stein, supra. 
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§ 204(21). --Questions of Fact; 

Matters of Discretion 

While the determinations of the lower courts on ques¬ 
tions of law are reviewabie by the Supreme Court, the 
court will not ordinarily Intervene with respect to factual 
determinations, particularly where both lower courts 
have concurred therein, unless clearly wrong; nor will 
the Supreme Court ordinarily review or disturb the exer¬ 
cise of discretion by the lower courts. 

While the determinations of the lower courts on 
questions of law are, of course, reviewabie by the 
Supreme Court,the Supreme Court will not 
ordinarily intervene or disturb the decision of the 
court of appeals with respect to factual determina¬ 
tions where the court of appeals has made a fair 
assessment of the record,76-62 and its decision is not 
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clearly wrong.76.64 This is so even though the 
Supreme Court, if it had been called on to rule on 
the question in the first instance, might have found 
otlierwise or reached a different conclusion.76.66 
However, the Supreme Court may reject findings of 
the court of appeals which are not sustained by the 
record.76.68 in other words, while the Sui)reme 
Court may, or must, determine the legal sufficiency 
of evidence to warrant certain dcterininations,76.70 
the court may not weigh the evidence.76.72 

The court may, or must, particularly on certain 
questions, make an independent review or deter¬ 
mination where the facts are undisputed ;76.74 ^nt 
such review is limited to undisputed portions of tlie 
record.76.76 Certainly, the court should not detcr- 


76.60 Partionlar a&atters held qnes. 
tions of law 

Government's objections to deduc¬ 
tions of trustees' legal expenses, un¬ 
der income tax statute authorizing 
deduction of ordinary and necessary 
expenses incurred for production of 
income or for management or conser¬ 
vation of property held for produc¬ 
tion of income, raised questions of 
law reviewabie by circuit court of 
appeals and Supreme Court, notwith¬ 
standing tax court's decision permit¬ 
ting deductions, where right thereto, 
depended on meaning of statute as 
applied to undisputed facts found by 
tax court 

U.S.—Bingham’s Trust v. C, I. R., 66 
S.Ct 1232, 325 U.S. 366, 89 L.Ed. 
1670, 163 A.L.R. 1175. 

76.62 U.S.—Peurifoy v. C. I. R., 79 
S.Ct 104, 358 U.S. 59. 3 L.Ed.2d 30, 
rehearing denied 79 S.Ct. 227, 358 
U.S. 913, 3 L.Ed.2d 234. 

Sufflcieacy of ovldeiLce boforo admin., 
istrative board 

(1) Whether on record as a whole 
there is substantial evidence to sup¬ 
port findings of National Labor Re¬ 
lations Board is a question which 
Congress has placed in the keeping of 
the courts of appeals, and Supreme 
Court will intervene only in what 
ouKht to be the rare Instance when 
the standard appears to have been 
misapprehended or grossly misap¬ 
plied. 

U.S.—^Universal Camera Corp. v. N. L. 
R. B., 71 S.Ct 466, 340 U.S. 474, 96 
L.Ed. 456. 

(2) Where court of appeals refused 
to enforce National Labor Relations 
Board order against employer based 
on charge of unfair labor practices 
by interfering with union activities 
on ground that order was unsupport¬ 
ed “by substantial evidence on the 
record considered as a whole,” Su¬ 
preme Court, when case was before 
It on certiorari on other legal issues, 
would determine only whether there 


had been a fair assessment of the 
record by the court of appeals, and 
would not pass on board's conclusions 
In the first Instance or make an in¬ 
dependent review of the review by 
the court of appeals. 

U.S—N. L. R. B. V. Pittsburgh S. S. 
Co., 71 S.Ct 453, 340 U.S. 498, 96 
L.Ed. 479. 

76.64 U.S.—^Universal Camera Corp. 
V. N. L. R. B., 71 S.Ct. 466, 340 U.S. 
474, 95 L.Ed. 456. 

76.66 U.S.—N. L. R. B. v Pittsburgh 
S. S. Co., 71 S.Ct 453, 340 U.S. 498, 
95 L.Ed. 479. 

76.68 Propriety of report of Nation¬ 
al Xiabor Belations Board 
Finding that trial examiner’s re¬ 
port which was adopted by the Na¬ 
tional Labor Relations Board was ar¬ 
bitrary, biased, and prejudiced, and 
lacked all semblance of fair Judicial 
determination, was not sustained by 
the record, which showed a thought¬ 
ful and discriminating evaluation of 
the facts. 

U.S.—N. L. R. B. V. Pittsburgh S. S. 
Co., 69 S.Ct 1283, 337 U.S. 656, 93 
L.Ed. 1602. 

76.70 U.S.—^Bridges v. Wlxon, Cal., 

65 S.Ct 1443, 326 U.S. 135, 89 L.Ed. 
2103—Webre Steib Co. v. C. I. R., 

66 S.Ct 678, 324 U.S. 164, 89 L.Ed. 
819. 

Sufllciency of avidenoo to convict 
It is within province of court to 
pass on sufficiency of evidence to 
convict 

U.S.—Holland v. U. S., Colo., 75 S.Ct. 
127, 348 U.S. 121, 99 L.Ed. 160, re¬ 
hearing denied 76 S.Ct 334, 348 U. 
S. 932. 99 L.Ed. 781. 

76.72 U.B.—Webre Steib Co. v. C. I. 
R.. 66 S.Ct 678, 324 U.S. 164, 89 L. 
Ed. 819. 

Xiimited review of evidence 

In habeas corpus proceeding by an 
alien, the Supreme Court of the Unit¬ 
ed States does not review the evi¬ 
dence beyond ascertaining whether 
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there is any evidence to support ths 

deportation order, a ml would give no 
opinion on whether ev'idonee would 
support deportation oicler on correct 
interpretation of statute, mi.seon- 
struction of which resulted In such 
order. 

U.S.—Bridges v. Wixon, Cal., 65 S. 
Ct. 1443, 326 U.S. 136, 89 L.Ed. 2103. 

Yalne of land in condemnation pro¬ 
ceeding 

Where trial court’s findings In con¬ 
demnation proceedings by United 
States that there was no fraud, mis¬ 
representation, or duress by landow’n- 
ers in procurement of contract fixing 
value of land In case of condemna¬ 
tion Were supported by substantial 
evidence, the Supreme Court on cer¬ 
tiorari would not undertake an inde¬ 
pendent examination of the evidence 
on such issues under the guise of de¬ 
termining just compensation. 

U.S.—^Muschany v. U. S., Mo., 65 S. 
Ct. 442, 324 U.S. 49. 89 L.Ed. 744. 

76.74 Use of involimtaxy coafessioa 

(1) Question whether there has 
been violation of due process clause 
of Fourteenth Amendment by Intro¬ 
duction of involuntary confession is 
one on which Supreme Court must 
make Independent determination on 
undisputed facts; but no encroach¬ 
ment of traditional jury function re¬ 
sults, since issue of coercion, unlike 
basic facts on which coercion Is as¬ 
certained, involves application of con¬ 
stitutional standards of fundamental 
fairness under Fourteenth Amend¬ 
ment. 

U.S.—Thomas v. State of Arizona, 
Ariz., 78 S.Ct. 885, 356 U.S. 390, 2 
L.Ed.2d 863, rehearing denied 78 
S.Ct. 1379, 357 U.S. 944, 2 L.Ed.2d 
1657. 

(2) Use of Involuntary confession 
as violation of due process see Con¬ 
stitutional Law S 689. 

76.76 U.S.—Thomas v. State of Ari¬ 
zona, supra. 
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mine cases where the facts are disputed and of 
great profusion.'^®*'^® 

As a general rule the Supreme Court will not in¬ 
terfere where conclusions of the court of appeals 
depend on Jipprcciation of circumstances which admit 
of different interpretations.^^ 


FEDERAL COURTS § 204(21) 

Concurrence of lower courts. Ordinarily concur¬ 
rent findings of fact of the district court and the 
court of appeals which are not plainly erroneous 
or unsupported by the evidence will be accepted by 
the Supreme Court and will not be disturbed or re¬ 
viewed by it.*^® However, this rule does not con¬ 
clude the Supreme Court, or relieve it of the task 


76.78 U.S- Kennedy v. Silas Mason | 
Co., La., r.s S.Ct. 1031, 1034, 334 U.S. 
249, 92 L.Kd. 1347. 

“The hearing: of contentions as to 
disputed facts, the sorting of docu¬ 
ments to select relevant provisions, 
ascertain their ultimate form and 
meaning in the case, the practical 
constTuction put on them by the par¬ 
ties and reduction of the mass of con- i 
flicling contentions as to fact and in-i 
feronce from facts, is a task primar¬ 
ily for a court of one judge, not for 
n court of nine." I 

U.S.—Kenney v. Silas Mason Co., su- j 
pra. 

Sbiferences from snmmaxy Judgment 
procedure 

Summary procedures, salutary 
where Issues are clear-cut and sim¬ 
ple, present a treacherous record for 
deciding Issues of far-flung Import, 
on which Ignited States Supreme 
Court should draw Inferences with 
caution fxoiri complicated sources of 
regulation, contracting and practice. 
U.S.—Kennedy v. Silas Mason Co., su¬ 
pra. 

77. U.S.—Federal Trade Commission 
V. Standard Oil Co., 78 S.Ct. 369, 355 
TT.S. 396. 2 L.Ed.2d 369—N. L, R. 

B. V. Pittsburgh S. S. Co., 71 S.Ct. 
453, 34 0 U.S. 498, 95 L.Ed. 479— 
Federal Trade Commission v. 
American Tobacco Co., 47 S.Ct. 663, 
274 U.S. 543, 71 L.Ed. 1193. 

78. U.S.—Comstock v. Group of In¬ 

stitutional Investors, Mo., 68 S.Ct. 
1454, 336 U.S. 211, 92 L.Ed. 1911, re¬ 
hearing denied 69 S.Ct. 12, 335 U.S. 
837, 93 L.Ed. 389—Allen v. Trust 
Co. of Ga., Ga., 66 S.Ct. 889, 326 U. 
S. 630. 90 L.Ed. 367—Claridge 

Apartments Co. v. C. I. R., 65 S.Ct. 
172, 323 U.S. 141, 89 L.Ed. 139— 
Anderson v. Abbott, Ky., 64 S.Ct. 
531, 321 U.S. 349, 88 L.Ed. 793, 151 
A.L.R. 1146, rehearing denied 64 
S.Ct. 845, 321 U.S. 804, 88 L.Ed. 
1090—U. S. v. Bethlehem Steel Cor¬ 
poration, Pa., 62 S.Ct. 681, 316 U.S. 
289, 86 L.Ed. 855—Just v. Cham¬ 
bers, Fla., 61 S.Ct. 687, 312 U.S. 383, 
668, 85 L.Ed. 903—Electric Storage 
Battery Co. v. Shimadzu, Pa., 69 S. 
Ct. 675, 307 U.S. 6, 613, 616, 83 L. 
Ed. 1071, mandate conformed to, D. 

C. , Shimadzu v. Electric Storage 
Battery Co., SO F.Supp. 866—In re 
Tax Service Ass'n of Illinois, Ill.» 
69 S.Ct. 131, 306 U.S. 160, 83 L.Ed. 
100, rehearing denied 69 S.Ct. 247, 
806 U.S. 674, 83 L.Ed. 487—General 


Talking Pictures Corporation v. 
Western Electric Co., N.Y., 68 S. 
Ct. 849, 304 TT.S. 175, 546, 82 L.Ed. 
1273, reheard 59 S.Ct. 116, 306 U.S. 
124, 83 L.Ed. 81, rehearing denied 
69 S.Ct. 355, 306 U.S. 676, 83 L.Ed. 
437—Virginian Ry. Co. v. System 
Federation No. 40, Va., 57 S.Ct. 592. 
300 U.S. 515. 81 L.Ed. 789—Me¬ 
chanics Universal Joint Co. v. Cul- 
hane. Ill., 67 S.Ct. 81, 299 U.S. 61, 
81 L.Kd. 33—Pick Manufacturing 
Co. v. General Motors Corporation, 
Wls., 57 S.Ct. 1, 299 U.S. 3, 81 L.Ed. 

4, rehearing denied 67 S.Ct. 192, 299 

U. S. 622. 81 L.Ed. 458—Page v. Ar¬ 
kansas Natural Gas Corporation, 
Ark., 62 S.Ct. 507, 286 U.S. 269, 76 
L.Ed. 1096—Texas & N. O. R. Co. v. 
Brotherhood of Railway & S. S. 
Clerks. Tex., 60 S.Ct. 427, 281 U.S. 
648, 74 L.Ed. 1034. 

“Two-court rule** 

Under “two-court rule.” a court of 
law such as United States Supreme 
Court, rather than a court for correc¬ 
tion of errors in fact findings, can¬ 
not undertake to review concurrent 
findings of fact by two courts below 
in absence of very obvious and ex¬ 
ceptional showing of error. 

U.S.—Great Atlantic & Pac. Tea Co. 

V. Supermarket Equipment Corp., 
Mich.. 71 S.Ct. 127, 340 U.S. 147, 95 
L.Ed. 162, rehearing denied 71 S.Ct. 
349, 340 U.S. 918. 95 L.Ed. 663— 
Graver Tank & Mfg. Co. v. Linde 
Air Products Co., Ind., 69 S.Ct. 535, 
836 U.S. 271, 93 L.Ed. 672, opinion 
adhered to in part and reversed in 
part on other grounds 70 S.Ct. 854, 
339 U.S. 606. 94 L.Ed. 1097, motion 
denied 70 S.Ct. 1017, rehearing de¬ 
nied 71 S.Ct. 12, 340 U.S. 846, 95 L. 
Ed. G20. 

Persuasive proof 

U.S.—Baumgartner v. U. S., Mo., 64 

5. Ct. 1240, 322 U.S. 665, 88 L.Ed. 
1526. 

Plndiugs treated as unimpaired 

Whore court of appeal.s en banc un¬ 
animously reversed Judgment holding 
United States liable under Federal 
Tort Claims Act for death, Injuries 
and damages resulting from explo¬ 
sion of ammonium nitrate fertilizer 
when stored in vessels in harbor, but 
only three of the six Judges explicit¬ 
ly rejected the bulk of findings on 
which determinallon of causal negli¬ 
gence of United States rested, Su¬ 
preme Court would consider the case 
on appeal as one in which the find¬ 
ings came to it unimpaired. 
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U.S.—Dalehlte v. U. S., Tex., 73 S.Ct. 
956, 346 U.S. 15. 97 L.Ed. 1427, re¬ 
hearing denied 74 S.Ct. 13. 346 U.S. 
841, 98 L.Ed. 362, and 74 S.Ct. 117. 
346 U.S. 880, 98 L.Ed. 386. and 74 
S.Ct. 611, 347 U.S. 924, 98 L.Ed. 
1078. 

rindings as to aagligenoo 

Where the district court and the 
circuit court of appeals agree on a 
question of negligence, the Supreme 
Court will not make a minute analy¬ 
sis of the evidence. 

U.S.—Boehmer v. Pennsylvania R. 
Co., N.Y., 40 S.Ct. 409, 262 U.S. 496, 
64 L.Ed. 680. 

Findings as to patents 

U.S.—Graver Tank & Mfg. Co, v. Lin¬ 
de Air Products Co., Ind., 69 S.Ct. 
535, 336 U.S. 271, 93 L.Ed. 672. opin- 
ion adhered to in part and reversed 
in part on other grounds 70 S.Ct. 
854. 339 U.S. 605. 94 L.Ed. 1097, mo¬ 
tion denied 70 S.Ct. 1017, rehearing 
denied 71 S.Ct. 12, 340 U.S. 845. 95 
L.Ed. 620—Faulkner v. Gibbs, Cal., 
70 S.Ct. 25, 338 U.S. 267, 94 L.Ed. 
62, rehearing denied 70 S.Ct. 236, 
338 U.S. 896. 91 L.Ed. 561—Univer¬ 
sal Oil Products Co. v. Globe Oil & 
Refining Co., Ill.. 64 S.Ct. 1110, 322 
U.S. 471, 88 L.Ed. 1399—Goodyear 
Tire & Rubber Co. v. Ray-O-Vac 
Co., Ill., 64 S.Ct. 693, 321 TT.S. 276. 
88 L.Ed. 721. 

Bellavance v. Frank Morrow Co., 
C.CA.R.I, 141 F.2d 378. certiorari 
denied 64 S.Ct. 1144, 322 U.S. 742, 
88 L.Ed. 1575, rehearing denied 64 
S.Ct. 1283. 322 U.S. 772. 88 L.Ed. 
1596. 

Trial court’s position recognized 

Federal rule that findings of fact 
shall not be set aside unless “clearly 
erroneous" and that due regard shall 
be given to opportunity of trial court 
to Judge of the credibility of witness¬ 
es requires that an appellate court 
make allowance for advantages pos- 
se.saed by trial court in appraising 
.significance of conflicting testimony, 
and reverse only “clearly erroneous" 
findings. 

U.S.—Graver Tank & Mfg. Co. v. 
Linde Air Products Co., Ind., 69 S. 
Ct. 586, 336 U.S. 271, 93 L.Ed. 672, 
opinion adhered to In part and re¬ 
versed in part on other grounds 70 
S.Ct. 864, 339 U.S. 605, 94 L.Ed. 
1097, motion denied 70 S.Ct. 1017, 
rehearing denied 71 S.Ct. 12, 840 
U.S. 845, 95 L.Ed. 620. 
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of examining the foundations for findings, in a par¬ 
ticular case or in every caseJ^.S Thus, where there 
are conflicting views in different circuits as to a fac¬ 
tual matter, the Supreme Court, in resolving such 
conflict, is obliged to undertake an independent re¬ 
examination of the factual questions, notwithstand¬ 
ing the concurrent findings or conclusions of the 
district court and the court of appeals in each 
case.'^S-l® 

The Supreme Court may review a finding of facts 
which may imply a standard of law.'^* i5 In cases 
involving issues with respect to which the facts 
and their constitutional significance are too closely 
connected to make the two-court rule a serviceable 
guide, the Supreme Court may consider the facts 
found by the two courts and determine for itself 
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whether the proper legal tests have been applied to 

the facts.'^8.20 

Reversal by court of appeals. Where the court 
of appeals has reversed the judgment of the district 
court, the Supreme Court stands in the same posi¬ 
tion to the district court's findings as did the 
court of appeals,78-25 and may accept the deter¬ 
mination of the district court which was reversed by 
the court of appeals ;78-30 and where the district 
court had sat without a jury, the question is whether 
the district court’s findings were clearly erronc- 
ous.78-35 However, in the final analysis, the func¬ 
tion of finding facts, drawing inferences from facts, 
or supplementing stipulated facts, rests with the trial 
court, not the Supreme Court, 78-40 and it may modi- 


78.5 U.S.—Bozza v. XT. S.. N.J., 67 
S.Ct 646, 330 U.S. 160, 91 L.Ed. 818 
—Baumgartner v. U. S., Mo., 64 S. 
Ct. 1240, 322 U.S. 666, 88 L.Ed. 1525. 
Uttle dispute lu facts 

Concurrence of two courts below In 
holding combination claims of patent 
valid did not conclude Supreme Court 
where facts were little in dispute and 
defect in judgment was use of insuf¬ 
ficiently exacting standard of inven¬ 
tion. 

U.S.—Great Atlantic & Pac. Tea Co. 
V. Supermarket Equipment Corp., 
Mich., 71 S.Ct. 127, 340 U.S. 147, 95 
L.Ed. 162, rehearing denied 71 S.Ct. 
349, 340 U.S. 918, 95 L.Ed. 663. 
Ooacluslveaess dependent on nature 
of basic materials 

Phrase “finding of fact” may be a 
summary characterization of compli¬ 
cated factors of varying significance 
for judgment, and the conclusivenoas 
of a finding of fact depends on the 
nature of the materials on which the 
finding is based; and the conclusion 
that may appropriately be drawn 
from the whole mass of evidence la 
not always the ascertainment of the 
kind of fact that precludes consid¬ 
eration by the Supreme Court, par¬ 
ticularly where decision before Su¬ 
preme Court for review cannot es- i 
cape broadly social judgments and 
deference properly due to findings of j 
a lower court does not preclude the 
review of such judgments. 

U.S.—Baumgartner v. U. S., Mo., 64 
S.Ct. 1240, 322 U.S. 665, 88 L.Ed. 
1525. 

Frooeeding to cancel naturalization 

Question whether proof is suffi¬ 
ciently clear, unequivocal, and con¬ 
vincing to justify cancellation of cer¬ 
tificate of naturalization Is open for 
review in the Supreme Court. 

U.S.—Baumgartner v. U. S., supra. 
Conoesslott m to Insufficiency by par- 
ty 

U.S.—^Bozza V. U. S., N.J., 67 S.Ct. 
646. 330 U.S. 160, 91 L.Ed. 818. 


78.10 U.S.—Universal Oil Products 
Co, V. Globe Oil & Refining Co., 
Ill., 64 S.Ct. 1110, 322 U.S. 471, 88 
L.Ed. 1399. 

Findings as to patents 

(1) Text rule has been applied in 
cases relating to patents. 

U.S.—TTniversal Oil Products Co. v. 
Globe Oil & Refining Co., Ill., 64 S. 
Ct. 1110, 322 U.S. 471. 88 L.Ed. 1399 
—Sanitary Refrigerator Co. v. Win¬ 
ters, Wis.. 60 S.Ct. 9. 280 U.S. 30, 
74 L.Ed. 147. 

(2) When there Is conflict between 
lower courts, and Supreme Court in 
consequence can apply standard of 
invention either strictly or liberally, 
it will apply standard strictly. 

U.S.—Bellavance v. Frank Morrow 

Co., C.C,A.R.I., 141 P.2d 378, cer¬ 
tiorari denied 64 S.Ct, 1144, 322 U.S. 
742, 88 L.Ed. 1676, rehearing denied 
64 S.Ct, 1283, 322 U.S. 772, 88 L.Ed. 
1696. 

(3) Decision of Supreme Court, 
that case for setting aside concurrent 
flndings of district court and circuit 
court of appeals as to validity and 
infringement of certain claims of a 
patent was not sufficient to show 
clear error, although standard of in¬ 
vention was applied liberally, did not j 
overrule prior decision resolving con¬ 
flict between decisions in two circuits 
and strictly applying standard of in¬ 
vention. since Supreme Court had the 
greater latitude in resolving the con¬ 
flict. 

U.S.—Bellavance v. Prank Morrow 
Co., supra. 

7ai5 Conolnsiouz and lubordinate 
facts distinguished 

While great weight Is to be given 
flndings of fact by the district court 
and the court of appeals, the Supreme 
Court must discriminate between 
subordinate facts leading to judg¬ 
ment of their legal signiflcance and 
conclusion that may in fact Imply 
standard of law on which judgment 
on case in its entirety Is based. 
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U.S.—OfTutt V. U. S., App.D.C., 76 S, 
Ct. 11, 348 U.S. 11, 99^.Ed. 11. 
78.20 Navigability of water courses 
U.S.—^U. S. V. Appalachian Electric 
Power Co., Va., 61 S.Ct. 291, 311 U. 
S. 377, 85 L.Ed. 243, rehearing de¬ 
nied 61 S.Ct. 648. 312 U.S. 712, 85 
L.Ed. 1143. 

78.25 U.S.—McAllister v. U. S.. N.Y . 

75 S.Ct. 6, 348 U.S. 19, 99 L.Ed. 20. 
modification denied 75 S.Ct. 447, 348 
U.S. 957, 99 L.Ed. 748. 

78.30 U.S.—Ecker v. Western Par. 

R. R. Corporation, Cal., 63 S.Ct. 692, 
318 U.S. 448, 87 L.Ed. 892, rehear¬ 
ing denied 63 S.Ct. 985, 318 U.S. 
803. 87 L.Bd. 1166, Crocker Pir.«?t 
Nat. Bank of San Francisco v. 
Western Pac. R. Corp., 63 S.Ct. 986, 
318 U.S. 803, 87 L.EdL 11C6, Recon¬ 
struction Finance Corp. v. Western 
Pac. R. Corp., 63 S.Ct. 986, 318 U.S. 
803, 87 L.Ed. 1166, and Irving Trust 
Co. V. Crocker First Nat. Bank of 
San Francisco. 63 S.Ct. 988, 318 U. 

S. 803, 87 L.Ed. 1167. 

Reasonableness of search is in the 

first instance for district court to de¬ 
termine. 

U.S.—U. S. V. Rabinowitz, N.Y., 70 S. 
Ct. 430, 339 U.S. 66, 94 L.Kd. 653. 
certiorari denied 70 S.Ct. 188, 338 
U.S. 886, 94 L.Ed. 544. 

78.35 U.S.—McAllister v. U. S., N.Y., 

76 S.Ct. 6, 348 U.S. 19, 99 L.Ed. 20. 
modification denied 75 S.Ct. 447, 348 
U.S. 967, 99 L.Ed. 748. 

78.40 U.S.—Equitable Life Assur. 
Soc. of U. S. V. C. I. R., 64 S.Ct. 722, 
321 U.S. 660, 88 L.Ed. 927, rehear¬ 
ing denied 64 S.Ct. 941, 322 U.S. 767, 
88 L.Ed. 1693. 

Xiower court** deteruinatloiL held 
binding 

On certiorari to review judgment 
reversing decision of board of tax ap¬ 
peals, the Supreme Court accepted 
commissioner’s determination as to 
date of cancellation of items of In¬ 
debtedness, which was upheld by 
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fy or reverse the decision of the trial court only if 
the decision is not in accordance with the 

Matters of discretion. In accordance with the 
grencral rule that an appellate court will not review 
or disturb the action or rulings of a lower court as 
to matters resting in the judicial discretion of the 
lower court, discussed in Appeal and Error § 1583, 
while the Supreme Court is not without power to 
review the exercise of discretion by the lower 
courts,78.r)0 ^ot ordinarily disturb the discre¬ 

tionary action of the court below,where it is 
reasonable or has a reasonable basis.'®-®^ The 
Supreme Court, will reverse the exercise of discre¬ 
tion by the lower courts if, but only if, such exercise 
transcended the allowable bounds^^-^^ 


§ 204(22).-Harmless Error 

The Supreme Court will not ordinarily review errors 
which are harmless or not prejudicial to the eompialnino 
party, and only so much of the judgment below as de-^ 
elded In favor of the other party will be reviewed. 

The Supreme Court will not ordinarily review 
alleged errors which are harmless or not prejudicial 
to the complaining party and where the writ 
is granted on the petition of one party alone, only 
so much of the judgment below as decided in favor 
of the other party is brought before the court for 
review,and hence, as discussed infra notes 83-91, 
matters urged in opposition to the judgment by re¬ 
spondent will not generally be considered. 

Immaterial procedural irregularity. The Supreme 
I Court will not ordinarily review, or base its dctcr- 


board of tav appeals on ground of 
date of book (‘ntrloa. 

U.S.—Helvermg v. American Dental 
Co., C3 S.Ct. 677, 318 XJ.S. 322, 87 L. 
Kd. 783. 

78.45 U.S.—Equitable Life Assur. 
Sue. of U. S. V. C. I. It.. 64 S.Ct. 722. 
321 TT.S. 660, 88 L.Ed. 927, rehear¬ 
ing djpiiied 64 S.Ct. 941, 322 U.S. 
767, 88 L.Ed. 1503. 

Erroneous legal standards 

On certiorari to review Judgment 
reversing decision of board of tax ap- 
peal.s. Supreme Court was not bound 
by board’s finding that evidence did 
not show gift which was not taxable 
as income, where such finding was 
reached on npplication of erroneous 
legal standards, 

U.S.—Ilelvering v. American Dental 
Co., 63 S.Ct. 677, 318 U.S. 322, 87 L. 
Ed. 785. 

78.50 U.S.—Drown v. U. S., N.T„ 79 
S.Ct. 639, 359 U.S. 41, 3 L,Kd.2d 609, 
rehearing denied 79 S.Ct. 873, 369 
U.S. 976, 3 L.Ed.2d 843. 

Standard of discretion for issuance of 
mandamus 

On certiorari to review grant of 
mandamus by court of appeals, the 
question is not whether the court be¬ 
low had power to grant the writ but 
whether in light of all circumstances, 
the case was an appropriate one for 
exorcise of court’s power; and in de¬ 
termining on certiorari what Is ap¬ 
propriate for exercise by court of 
appeals of power to Issue mandamus, 
Supreme Court looks to principles 
which should ffuide judicial discre¬ 
tion in use of an extraordinary rem¬ 
edy rather than to formal rules rigor¬ 
ously controlling judicial action. 
U.S.—Roche V. Evaporated Milk 
Ass'n, Cal., 63 S.Ct. 938, 319 U.S. 21* 
87 L.Ed. 1185. 

78.55 U.S.—American Power & Light 
Co. V. Securities and Exchange 


Commis.sion. 65 S Ct. 12.54. 32.5 U.S. 
38.5, 89 L.Ed. 1683—Securities and 
Exchange Commission v. Okm, 65 
S.Ct. 1254, 326 U.S. 385, 89 L.Ed. 
1683. 

Oraut of interlocutory injunction 

Discretion of trial court in grant¬ 
ing Interlocutory Injunction against 
infringement of letters patent w'ill 
not be disturbed on certiorari to the 
court of appeals which affirmed the 
injunction order where questions of 
fact were di.sputed. 

U.S.—Fireball Gas Tank & Illuminat¬ 
ing Co. V. Commercial Acetylene 
Co., Mo., 36 S.Ct. 86, 239 U.S. 166, 
60 L.Ed. 191. 

78.60 Determination held to have 
basis in evidence 

In action concerning question 
whether Congress by approving Ro¬ 
anoke Basin plan for construction of 
dams and reservoirs withdrew from 
Federal Power Commission power to 
decide whether construction of such 
facilities within such Basin should be 
private or public. Supreme Court 
would not Intimate preference be¬ 
tween private or public construction 
at particular site within such Basin 
and would not review propriety of 
commission's determination that pri¬ 
vate construction at such site was 
in harmony with such plan, In view 
of fact that such determination was 
not without basis in evidence. 

U.S.—U. S. ex rel. Chapman v. Fed¬ 
eral Power Commission, N.C., 73 S. 
Ct. 609, 345 U.S. 163, 97 L.Ed. 918. 

78.65 Peasibility of corporate reor. 
gaalsatioai prooeediag 

U.S.—General Stores Corp v. Shlen- 
sky, N.Y., 76 S.Ct. 616, 360 U.S. 462, 
100 L.Ed. 650. 

78.80 AdmiSRlon of oommiudoa 
oplaioa la evidence 

In action against shippers to re¬ 
cover charges on interstate ship¬ 
ments of pipe thread protecting rings 
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involving question whether rings 
should l»e cla.ssined under freight tar- 
iff.s as pipe fittings or scrap iron, ad¬ 
mission in evidence of Interstate 
Commerce Commission opinion ren¬ 
dered on shippers’ complaint in 1937 
holding that rings fell within das- 
siflf'ation of pipe fittings and that 
rates imposed were not unreasonable 
was not prejudicial to shippers, 
where case was tried without a jury, 
and the district court did not treat 
the opinion as res judicata. 

U.S.—Crancer v. Lowden, Mo., 62 S. 
Ct. 763, 315 U.S. 631, 86 L.Ed. 1077, 
rehearing denied 62 S.Ct. 1030, 316 
U.S. 708, 86 L.Ed. 1776. 

Availability of oomploto remedy 

In action against shippers to recov¬ 
er charges on interstate shipments of 
pipe thread protecting rings involv¬ 
ing question whether rings should be 
classified under freight tariffs a.s 
pipe fittings or scrap iron, district 
court’s insistence on proceeding with 
the trial and denial of shippers’ mo¬ 
tion for a stay pending action by the 
Interstate Commerce Commission in 
shippers’ proceeding Involving rea¬ 
sonableness of rates on fittings a.s ap¬ 
plied to rings resulted in no hard¬ 
ship. since, if shippers paid judgment 
rendered in action and commission 
should decide to modify tariffs, ship¬ 
pers could obtain a complete remedy 
by way of reparation. 

U.S.—Crancer v. Lowden, Mo., 62 S. 
Ct. 763, 316 U.S. 631, 86 L.Ed. 1077. 
rehearing denied 62 S.Ct. 1080, 316 
U.S. 708, 86 L.Ed. 1776. 

79. U.S.—Kellogg Co. v. National 
Biscuit Co., Del., 69 S.Ct. 109, 30,5 
U.S. Ill, 83 L.Ed. 73, rehearing de¬ 
nied 69 S.Ct. 246, 306 U.S. 674, 83 
L.Bd. 437, and 59 S.Ct. 247. 306 U.S. 
674, 83 L.Ed. 437—Lloyd Sabaudo 
Societa Anonlma Per Azioni v. Elt- 
Ing, N.Y., 63 S.Ct. 167, 287 U.S. 329, 
77 L.Ed. 841. 
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mination on, a procedural irregularity by a party 
where such irregularity is not strongly urged on 
the court and was disregarded in the two courts 
below.79»5 

§ 204(23).-Questions of Jurisdic¬ 

tion 

In cases of doubt, the Supreme Court should first 
determine its own Jurisdiction and that of the court of 
appeais from which the record comes before considering 
other questions. 

Before considering the questions raised by the 
petition for certiorari, the Supreme Court, in cases 
of doubt, should first determine its own jurisdiction*® 
and then that of the court of appeals from which 
the record comes,*^ even though these jurisdictional 
questions have not been raised by the parties in 
either court.** 

§ 204(24).-Matters Urged by Re¬ 

spondent 

While the Supreme Court has power to review ob* 
Jectlons urged by a respondent who has not applied for 
certiorari, it will not ordinarily do so; but a respondent 
may support the Judgment under review on any legal 
ground, including grounds rejected by the court below. 

While the Supreme Court on certiorari has power 
to review objections to the judgment under review 


dt) 

urged by a respondent who has not applied for cer¬ 
tiorari,** it is not bound to do so*^ and, as a matter 
of practice, it generally will refuse to consider such 
objections,*^ since respondent is not entitled as a 
matter of right to urge them** even though tliey 
were raised in the court below.**^ 

A respondent who has not applied for certiorari 
may, however, urge any matter api)caring in the 
record in support of the judgment under review;** 
and he is free to sustain it on any legal ground 
which will support it.** Thus he may urge in sup¬ 
port of the judgment grounds rejected by the court 
below;*® and where the judgment below was rested 
on an erroneous ground he may justify it in the 
Supreme Court on a valid ground.*^ 

§ 204(25).-Presumptions and Bur¬ 

den of Showing Error 

The Supreme Court may indulge all natural presump¬ 
tions and proper conclusions arising from the record, and 
may assume that rulings not specified as error are cor¬ 
rect. The burden of showing harmful error is on the 
party seeking the review. 

In accordance with rules governing presumptions 
on appeal generally, discussed in Appeal and Error 
§§ 1533-1582, the Supreme Court may indulge all 
natural presumptions and proper conclusions aris- 


79.5 U.S.—Hickman v. Taylor, Pa., • 
67 S.Ct. 885, 829 U.S. 495, 91 L.Ed. 
451. 

80. U.S.—Treinies v. Sunshine Min¬ 
ing Co.. Idaho, 60 S.Ct. 44, 308 U.S. 
06, 84 L.Ed. 85, rehearing denied 60 
S.Ct. 464, 309 U.S. 693, 84 L.Ed. 
1034. 

81. U.S.—Shanferoke Coal & Supply 
Corporation v. We.stcho.ster Service 
Corporation, N.Y., 55 S.Ct. 313, 293 
U.S, 449, 79 L.Ed. 683. 

82. U.S.—Treinies v. Sunjshlne Min¬ 
ing Co., Idaho, 60 S.Ct. 44, 308 U. 
S. 66, 84 L.Ed. 85. rehearing denied 
60 S.Ct. 464, 309 U.S. 693, 84 L.Ed. 
1034—Shanferoke Coal & Supply 
Corporation v, We.stcheater Service 
Corporation, K.Y., 55 S.Ct. 313, 293 
U.S. 449, 79 L.Ed. 583. 

83. U.S.—LaKnes v. Green, Wash., 61 
S.Ct. 243, 282 U.S. 631, 85 L.Ed. 620. 

84. U.S.—Lagnes v. Green, supra. 

85. U.S.—Mechanics Universal Joint 
Co. V. Culhane, Ill., 57 S.Ct. 81, 290 
U.S. 61. 81 L.Ed. 33—Lajfnes v. 
Green, Wash., 61 S.Ct. 243, 282 U.S. 
531, 75 L.Ed. r*20—Charles AVarner 
Co. V. Independent Pier Co.. Pa., 49 
S.Ct. 45, 278 U.S. 85, 73 L.Ed. 195 
—Federal Trade Commission v. Pa¬ 
cific State Paper Trade Ass’n, Cal., 
47 S.Ct. 256, 273 U.S. 62. 71 L.Ed. 
634. 


I 86. U.S.—^National Labor Relations 
Board v. Express Pub. Co., 61 S. 
Ct. 693, 312 U.S. 426, 86 L.Ed. 930 
—Ryerson v. U. S., Ill., 61 S.Ct. 666, 
312 U.S. 406, 86 L.Ed. 917. 

binding's may aiot ha attacked 

A respondent flliniT no cross peti¬ 
tion for certiorari may not attack 
concurrent finding’s of fact of the dis¬ 
trict court and the circuit court of 
appeals. 

U.S.—Electric Storage Battery Co. v. 
Shimadzu, Pa., 69 S.Ct. 675, 307 U. 
S. 5. 613, 616. 1071, 83 L.Ed. 1071, 
mandate conformed to, D.C., Shim¬ 
adzu v. PJlectric Storage Battery 
Co., 30 P.Supp. 866. 

87. U.S.—^Alaska Indus. Bd. v. Chu- 
gach Elec, Ass'n, Ala.*?ka, 78 S.Ct. 
735. 356 U.S. 320, 2 L Ed.2d 79.5— 
Penfleld Co, of California v. Sp<’url- 
ti<*s and Exchange ComnilM.sion, 
Cal., 67 S.Ct. 918, 330 U.S. 585. 91 
L.P:d. 1117—Le Tulle v. Sc(*field. 
Tex., 60 S.Ct. 313, 308 U.S. 415, 84 
L.Ed. 355, rehearing denied 60 S.Ct. 
465, 309 U.S. 694, 84 L.Ed. 1036. 

88. U.S.—State of Oklahoma v. TJ. 
S. Civil Service Commission, Okl., 
67 S.Ct. 644, 330 U.S. 127, 91 L.Ed. 
794—Great Northern Life Ins. Co. 
V. Head, Okl., 64 S.Ct. 873, 822 U.S. 
47, 88 L.Ed, 1121—Le Tulle v. Sco¬ 
field, Tex., 60 S.Ct. 813, 808 U.S. 
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415, 84 L.Ed. 356, rehearing denied 
60 S.Ct. 466, 309 U.S. 694, 84 L.Ed. 
1035. 

89. U.S.—Ryerson v. U. S., Ill., 61 S. 
Ct. 656. .';i2 U.S. 405, 85 L.Ed. 917— 
City of Texarkcana, Tex. v. AiKan- 
sas, Louisiana Ga.s Co., Ttx., 69 S. 
Ct. 448, 306 U.S. 188, 620, 83 L.Ed. 
698.' 

90. U.S.—^Walllng v. General Indus¬ 

tries Co., Ohio, 67 S.Ct. 883, 330 U. 
B. 645, 91 L.Ed. 1088—Helvering v. 
Lerner Stores Corporation, Md., 62 
S.Ct. 341, 314 U.S. 463, 86 L.Ed. 343 
—McGoldrick v. Compagnle Gener¬ 
al e Transatlantlque, N.Y., 60 S.Ct. 
670, 309 U.S. 430, 84 L.Ed. 849— 
Public Service Cornmis.sion of 
Puerto Rico v. Havemeyer, Puerto 
Rico, 56 S.Ct. 360, 296 U.S. 606, 80 
L.Ed. 357, rehearing denied 66 S. 
Ct. 496, 297 U.S. 727, SO L.Ed. 1010 
—Stelos Co. v. Hosiery Motor-Mend 
Corporation, N.Y., 55 S.Ct. 746, 295 
U.S. 237, 79 L.Ed. 1414—Story 

Parchment Co. v. Paterson Parch¬ 
ment Paper Co., Mass., 51 S.Ct. 248, 
282 U.S. 666, 75 L.Ed. 644—Langnes 
v. Green, Wash., 61 S.Ct. 243, 282 U. 
S. 531, 75 L.Ed. 620. 

91. U.S.—Marshall v. Pletz, Or., 63 
S.Ct. 284, 317 U.S. 383, 87 L.Ed. 348 
—Ryerson v. U. S., Ill., 61 S.Ct. 666, 
612 U.S. 406, 85 L.Ed. 917. 
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ing- from the record and it may assume that 
rulings of the court below not specified as error in 
the petition for the writ are correct.A fortiori 
matters which have been conceded by the petition 
and briefs must be taken as conceded and true.^3.5 

Where an order dismissing a complaint on the 
pleadings is affirmed by the court of appeals, the 
Supreme Court, on certiorari, will assume the truth 
of the allegations of the complaint®^ in the absence 
of countervailing facts or explanations;^® and on 
the other hand, in reviewing a judgment for plaintiff 
on the pleadings the case must be treated as if the 
facts alleged in the answer were established.^®*® 

In determining whether the district court properly 
granted defendant's motion for a directed verdict, 
the Supreme Court is required to give full credence 
to the testimony of plaintiff’s witnesses.^^®*!® 

Where the district court’s judgment on the ver¬ 
dict of the jury for the petitioner was reversed by 
the court of appeals on the ground that the evidence 


was insufficient to warrant the submission of the 
case to the jury, the Supreme Court will take that 
view of the evidence most favorable to the petition- 

er.95.16 

Burden of showing error. The burden of show¬ 
ing in what respect the judgment under review is 
erroneous rests on the party bringing it to the Su¬ 
preme Court for review;®® and it is his burden also 
to show that prejudice resulted from the error.®®*® 

§ 204(26). -Determination and Disposi¬ 

tion of Cause 

The power of the Supreme Court In reviewing a deci¬ 
sion of the court of appeals on certiorari Is not limited 
to the correction of error, but includes the power to make 
such disposition of the case as Justice may at the time 
require. 

The power of the Supreme Court in reviewing a 
decision of the court of appeals on certiorari is 
not limited to the correction of error in the judg¬ 
ment entered below, but includes the power to make 
such disposition of the case as justice may at the 


92 . Particular presumptious or con¬ 
clusions indulgred 

(1) Where opinion of court of ap¬ 

peals holding patent valid in in¬ 
fringement suits, in enumerating 
combination of elements which alleg¬ 
edly constituted invention, Included 
an element described In amendment 
of the patent application, Supreme 
Court would assume, In disposing of 
the case on certiorari, that court of | 
appeals considered such element es -1 
sential. I 

U.S.—Schriber-Schroth Co. v. Cleve¬ 
land Trust Co., Chrysler Corpora¬ 
tion, Ohio, 59 S.Ct. 8, 305 U.S. 47. 
673, 83 L.Ed. 34, mandate con¬ 

formed to, C.C.A., Cleveland Trust 
Co. V. Schriber-Schroth Co., 108 F. 
2d 109—Aberdeen Motor Supply Co. 
V. Cleveland Trust Co., Chrysler 
Corporation, Ohio, 69 S.Ct. 8, 305 

U. S. 47, 673, 83 L.Ed. 84, mandate 
conformed to, C.C.A., Cleveland 
Trust Co. V. Schriber-Schroth Co., 
108 F.2d 109—F. B. Rowe Sales Co. 

V. Cleveland Trust Co., Chrysler 
Corporation, Ohio, 69 S.Ct. 8, 305 
U.S. 47, 673, 83 L.Ed. 34, mandate 
conformed to. O.C.A., Cleveland 
Trust Co. V. Schriber-Schroth Co.. 
108 F.2d 109. 

(2) Question whether state statute 
violated state constitution was ulti¬ 
mately for state courts, and where 
they had made no contrary determi¬ 
nation, United States Supreme Court 
would presume that statute con¬ 
formed with state constitution. 

U.S.—Cohen v. Beneflcial Indue. Loan 

Corp., N.J., 69 S.Ct 1221, 337 U.S. 
641, 93 L.Ed. 1628. 

(3) Where district court denied pe¬ 
tition for writ of habeas corpus wlth- 

36 C.J.S.---43 


out requiring respondent to answer 
and without a hearing, Supreme 
Court on certiorari must assume that 
petitioner’s allegations were true. 

U.S.—House V. Mayo, Fla., 65 S.Ct. 
617, 324 U.S. 42. 89 L.Ed. 739, re¬ 
hearing denied 66 S.Ct 689, 324 U.S., 
886, 89 L.Ed. 1435. j 

Fresnmptloiis or assuxnptlons not 
pexmissible j 

(1) On certiorari to review dis¬ 
missal of action to enjoin enforce¬ 
ment of suspension order based on 
unchallenged findings, which must be 
taken at face value of repeated seri¬ 
ous violations of ration orders. Su¬ 
preme Court could not assume that 
reasons for eliminating petitlifoner as 
a dealer or cutting down his quota 
were not relevant to allocation or ef¬ 
ficient distribution of fuel oil. 

U.S.—L. r. Steuart & Bro. v. Bowles, 
App.D.C., 64 S.Ct. 1097, 322 U.S. 
398, 88 L.Ed. 1350. 

(2) In determining whether war¬ 
time shipbuilding contracts between 
government and shipbuilder were ob¬ 
tained by duress, the Supreme Court 
could not assume, in absence of evi¬ 
dence, that if negotiations failed to 
produce contracts acceptable to both 
sides, shipbuilder would have refused 
to contribute to the war effort except 
under legal compulsion. 

U.S.—U. S. V. Bethlehem Steel Cor¬ 
poration, Pa., 62 S.Ct. 581f 816 U.S. 
289, 86 L.Ed. 865. 

93. U.S.—Prudence Co. v. Fidelity & 
Peposit Co. of Maryland, N.T., 56 
S.Ct. 387, 297 U.S. 198, 80 L.Ed. 681, 
amended on other grounds 66 S.Ct. 
936. 298 U.S. 642, 80 L.Ed. 1374. 
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93.5 U.S.—Gemsco, Inc. v. Walling, 
65 S.Ct. C05, 324 U.S. 244, 89 L.Ed. 
921. 

94. U.S.—-Williams v. Jacksonville 
Terminal Co., Fla. & Tex., 62 S.Ct. 
659, 316 U.S. 386, 86 L.Ed. 914, re¬ 
hearing denied 62 S.Ct. 909, 315 U.S. 
830, 86 L.Ed. 1224—Pickett v. Un¬ 
ion Terminal Co., 62 S.Ct. 669, 315 
U.S. 386, 86 L.Ed. 914, rehearing de¬ 
nied 62 S.Ct. 909, 316 U.S. 830, 86 
L.Ed. 1224 —Armour & Co. v. Alton 
R. Co., Ill., 61 S.Ct. 498, 312 U.S. 
195, 86 L.Ed. 771. 

96. U.S.—Anderson v. Shipowners’ 
Ass’n of Pacific Coast, Ca.l., 47 S. 
Ct. 126, 272 U.S. 359, 71 L Eld. 298. 

95.5 U.S.—National Metropolitan 
Bank v. U. S., App.D.C., 6.5 S.Ct. 
361, 323 U.S. 454, 89 L.Ed. 383. 

95.10 U.S. —Galloway v. TT, S., Cal., 
63 S.Ct. 1077, 319 U.S. 372. 87 L.Ed. 
1158, rehearing denied 63 S.Ct. 1443, 
320 U.S. 214, 87 L.Ed. 1851. 

95.15 U.S.—Bigelow v. K. K. O. Ra¬ 
dio Pictures. 111., 66 S.Ct. 574, 327 
U.S. 251, 90 L.Ed. C52, rehearing de¬ 
nied 66 S.Ct. 8J5, 327 U.S. 817, 90 
L.Ed. 1040. 

96. U.S.—Higgins V. Carr Bros. Co.. 
Me., 63 S.Ct. 337, 317 U.S. 572, 87 
L.Ed. 468—Walling v. Jacksonville 
Paper Co., Fla., 63 S.Ct. 332, 817 
U.S. 664, 87 L.Ed. 460—^National 
Labor Relations Board v. Express 
Pub. Co.. 61 S.Ct. 693, 812 U.S. 426, 
85 L.Ed. 930. 

96.5 U.S.—Palmer v. Hoffman, N.T., 
63 S.Ct. 477. 318 U.S. 109, 87 L.Ed. 
645, 144 A.L.R. 719, rehearing de¬ 
nied 63 S.Ct 767, 818 U.S. 800, 87 

I L.Ed. 1163. 
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time require,to render such judgment as the court not deter the Supreme Court from granting the relief 
of appeals should have rendered,»» and to dispose of clearly called for.^^-® 
all questions arising on the record.*^® The fact 

that there has been an extensive or even excessive Accordingly, the Supreme Court may altirm,i re¬ 
delay in the administration of criminal justice will verse,2 vacate,^ or, in a proper case, the Supreme 


97. U.S.—Maryland Cas. Co. v. Cush¬ 
ing, La., 74 S.Ct. 608, 34? U.S. 409. 
98 L.Ed. 806—Tinder v. U. S., Va.. 
73 S.Ct. 911, 345 U.S. 565. 97 L.Kd. 
1250—^^Vatts, Watts & Co. v. Un- 
ione Austriaca di Navigazione, N. 
Y., 39 S.Ct. 1, 248 U.S. 9, 63 L.Ed. 
100. 3 A.L.R. 323. 

25 C.J. p 871 note 52 [d], p 874 note 
71. 

98. U.S.—Story Parchment Co. v. 
Paterson Parchment Paper Co.. 
Masj?., 51 S.Ct. 248, 282 U.S. 655. 75 
L.Ed. 644—Boston & M. R. Co. v. 
Gokey. Vt., 28 S.Ct. 667, 210 U.S. 
155, 52 L.Ed. 1002. 

99. U.S.—Lamar v. U. S., N.Y., 36 
S.Ct. 635, 241 U.S. 103, 60 L.Ed. 912 
—Donovan v. Pennsylvania Co.. Ill., 
26 S.Ct. 91, 199 U.S. 279, 60 L.Ed. 
192. 

99.5 U.S.—Chessman v. Teets, Cal., 
77 S.Ct. 1127, 364 U.S. 166, 1 L.Ed. 
2d 1253. 

U.S.—Eckenrode v. Pennsylvania 

R. Co., Pa., 69 S.Ct. 91, 336 U.S. 
329, 93 L.Ed. 41—Ryerson v. U. S., 
Ill., 61 S.Ct. 666, 312 U.S. 406, 85 
L.Ed. 917. 

Party’s coiiod8slo& as not ‘blAding 

In reviewing, on certiorari, denial 
of habeas corpus. Supreme Court of 
United States would not be bound to 
accept Government’s concession that 
courts below had erred on question 
of law; and, notwithstanding such 
concession, would affirm decisions of 
courts below if they were correct in 
accepting the Government’s argument 
as then made. 

U.S.—Orloff V. Willoughby, Wash., 73 

S. Ct. 534, 345 U.S. 83. 97 L.Ed. 842. 
rehearing denied 73 S.Ct. 779, 345 
U.S. 931. 97 L.Ed. 1360. 

8. U.S.—^U. S. V. White Bear Brew¬ 
ing Co., Ill., 76 S.Ct. 646. 350 U.S. 
1010, 100 L.Ed. 871, rehearing de¬ 
nied 76 S.Ct. 846, 351 U.S. 968, 100 
L.Ed. 1480—Joint Anti-Fascist Ref¬ 
ugee Committee v. McGrath, App. 
D.C., 71 S.Ct. 624, 341 U.S. 123, 95 
L.Ed. 817—International Workers 
Order v. McGrath, App.D.C., 71 S. 
Ct. 624, 341 U.S. 123, 96 L.Ed. 817 
—Ecker v. Western Pac. R. R. Cor¬ 
poration, Cal., 63 S.Ct. 692, 318 U.S. 
448, 87 L.Ed. 892, rehearing denied 
63 S.Ct. 986, 318 U.S. 803, 87 L.Ed. 
1166, Crocker First Nat. Bank of 
San Francisco v. Western Pac. R. 
Corp., 63 S.Ct. 986, 318 U.S. 803, 87 
L.Ed. 1166, Reconstruction Finance 
Corp. V. Western Pac. R. Corp., 63 
S.Ct. 986, 318 U.S. 803, 87 L.Ed. 
1166, and Irving Trust Co. v. Crock¬ 
er First Nat. Bank of San Francis¬ 


co, 63 S.Ct. 988, 318 U.S. 803, 87 L. 
Ed. 1167—Griffln v. McCoach, Tex., 
61 S.Ct. 1023, 313 TT.S. 498, 85 L.Ed. 
1481, 134 A.L.R. 1462—Beal v. Mis¬ 
souri Par. R. R. Corporation, Neb., 

61 S.Ct. 418, 312 U.S. 46, 86 L.Ed. 
677. 

Prejudicial error 

U.S.—Carter v. Atlanta & St. A. B. 
Ry. Co., Ala., 70 S.Ct. 226, 338 U.S. 
430, 94 L.Ed. 236. 

Wheu reversal proper 

(1) The Supreme Court, on certio¬ 
rari to review judgment of court of 
appeals reversing judgment of su¬ 
preme court of Puerto Rico on a 
question of local law, will not reverse 
the decision, unless considered 
wrong, or there was such plausible 
ground for the judgment reversed by 
it that the local decision ought not 
to be disturbed. 

U.S.—Cami v. Central Victoria, Puer¬ 
to Rico. 45 S.Ct. 670, 268 U.S. 469, 
69 L.Ed. 1056. 

(2) Accordingly the Supreme Court 
will reverse a judgment of the court 
of appeals reversing a judgment of 
the supreme court of I^uerto Rico on 
a question of local law where It be¬ 
comes Impossible for the Supreme 
Court to entertain a sense of clear 
error committed by the supremo 
court of Puerto Rico, in view of the 
deference due to the understanding 
of local courts in matters of purely 
local concern. 

U.S.—People of Puerto Rico v. Ro¬ 
bert .Hermanos, Inc., Puerto Rico, 

62 S.6t. 771, 316 U.S 637, 86 L.Ed 
1081—^ncho V. Yabucoa Sugar 
Co., J’ucrto Rico, 69 S.Ct. 626, 306 

U. S. 605, 307 U.S. 613, 8.3 L.Ed. 946 
—Matos V. Hermanos, Puerto Rico, 
67 S.Ct. 529, 300 U.S. 429, 81 L.Ed. 
728, rehearing denied 67 S.Ct. 787, 
301 U.S. 712, 81 L.Ed. 1365. 

(3) Where inquiry on review of or¬ 
der of Federal Power Commission 
had not proceeded under a correct 
rule of law, judgment affirming or¬ 
der was required to be reversed. 

U.S.—Connecticut Light & Power Co. 

V. Federal Power Commission, App. 
D.C., 65 S.Ct. 749, 324 U.S. 616, 89 
L.Ed. 1160. 

(4) In action under Fair Labor 
Standards Act involving question of 
whether time spent by employees on 
employer’s premises at night to re¬ 
spond to Are calls in addition to reg¬ 
ular daytime work constituted “work¬ 
ing time" within overtime compensa¬ 
tion provisions of act, fact that dis¬ 
trict court’s decision was apparently 
influenced by conviction that waiting 
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time may not be work, which is an 
erroneous understanding of the law, 
required reversal of holding that tlrne 
involved was not working time, 

U.S.—Skidmore v. SwlU & Co.. Tex., 

65 S.Ct. 161, 323 U.S, 134, 89 L.Ed. 
124. 

(6) In passenger’s action for per¬ 
sonal injuries against railroad, tlie 
deliberate and Intentional exclusion 
from jury list of all persons who 
w^orked for a daily wage w^as improp¬ 
er, and denial of motion to strike ju¬ 
ry panel wa.s error requiring reversal 
of judgment in exercise of Supreme 
Court’s power of supervision over ad¬ 
ministration of justice in federal 
courts. 

U.S.—Thiel v. Southern Pac. Co.. Cal., 

66 S.Ct. 984, 328 U.S. 217, 90 L.Ed. 
1181, 166 A.L.R. 1412. 

Beinstatement of district court’s de¬ 
cision 

(1) Where record convinced Su¬ 
preme Court that charge as given by 
trial court had been both complete 
and correct, Supreme Court, In exer¬ 
cise of its supervisory pow'ers over 
lower federal courts, would reverse, 
in interests of Justice, court of ap¬ 
peals’ judgment, predicated on its de¬ 
cision that it had been error to refuse 
requested instructions, and would re¬ 
instate judgment of district court. 
U.S.—Gib.son v. Lockheed Aircraft 

Service. Tex., 76 S.Ct. 366, 350 U.S. 
356, 100 I-i.Ed. 395, rehearing denied 
76 S.Ct. 656, 350 U.S. 1016, 100 L. 
Ed. 875. 

(2) Where Judgments In condem¬ 
nation proceedings were reversed by 
court of appeals, whose judgment was 
reversed by Supreme Court, the Su¬ 
preme Court's mandate remanding 
cases to district court for further 
proceedings in accordance with Su¬ 
preme Court’s opinion, which was In 
ac< <>rd with district court, was in ef¬ 
fect an affirmance of original judg¬ 
ments. 

U.S.—U. S. V. Certain Lands In St. 
Charles County, Mo., Known as 
Weldon Spring Area, D.C.Mo., 61 F. 
Supp. 199, reversed on other 
grounds. C.C.A., 155 P.2d 77, appeal 
dismissed 156 F.2d 196, affirmed 
Albrecht v. U. S., 67 S.Ct. 606, 329 
U.S. 599, 91 L.Ed. 632. 

3. U.S.—Maryland Cas. Co. v. Cush¬ 
ing, La., 74 S.Ct. 608, 347 U.S. 409. 
98 L.Ed. 806—Carpenter v. Wabash 
Ry. Co., Mo., 60 S.Ct. 416, 309 U.S. 
2.3, 84 L.Ed. 658, rehearing denied 
60 S.Ct. 585, 309 U.S. 696, 84 L.Ed. 
1035—Ruhlin v. New York Life Ins. 
Co., Pa., 58 S.Ct. 860, 304 U.S. 202, 
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Court may modify^ the judgment under review, as 
the interest of justice may require in the particular 
case.5 

Dismissal of suit for want of jurisdiction. Dis¬ 
missal of the suit will be directed where it appears 
that the trial court was without jurisdiction.® 

Disposition more fazwrable to respondent. On the 
theory, which has been noted supra § 204(24), that 
a respojKlent who has sought no cross writ is en¬ 
titled to be heard only in support of the decree 
rendered below, the Supreme Court generally will 
decline to render or direct a decree more favorable 
to such i)arty.'^ 

Effect of changes pending reviezv. In the de¬ 
termination and disposition of a cause on certiorari 
the Supreme Court must consider material changes 
in fact® and in law^^ which have supervened since 


the judgment or decree was entered below, especial¬ 
ly in an admiralty case.^® 

Case becoming moot. Where a case has become 
moot while on its way to the Supreme Court or 
pending the court’s decision on the merits, the es¬ 
tablished practice is to reverse or vacate the judg¬ 
ment below and remand with a direction to dis- 
miss.i^S 

§ 204(27).-Remand 

The Supreme Court may remand a cage to the court 
of appeals, or the district court, or the administrative 
agency or other tribunai in which It originated, for fur¬ 
ther proceedings in accordance with directions or instruc¬ 
tions given, as where particular matters remain to be 
decided; and the lower court is bound to comply with the 
mandate as to matters within its compass. 

In the exercise of its power on review of a deci¬ 
sion of a court of appeal by certiorari, the Supreme 


82 L.Ed. 1290, mandate conformed 
to, I3.C., New York I^ife Ins. To. v. 
Kuhlin, 25 P.Supp. 65—Panama 
Mail S. S. Co. V, Vardas, Cal., 50 H. 
Cl. 448, 281 U.S. 670. 74 L.Ed. 1105. 
Bestoration of district court Judfif- 
ment 

Where corporation was dissolved 
when ca.se was pending In Supreme 
Court on certiorari to review judg¬ 
ment of court of appeals reversing 
judgment of district court restrain¬ 
ing corporation, Its ofheers and oth¬ 
ers associated with it in conduct of 
corporate business, from violating 
the Fair Labor Standards Act, judg¬ 
ment of the court of appeals was not 
“final” and could not deprive plaintiff 
of benefit of judgment in district 
court, and judgment of court of ap¬ 
peals would be vacated and the judg¬ 
ment of the district court restored 
and cause remanded to district court 
for such further proceedings for Uio 
enforcement of the judgment of the 
district court as might bo proper. 

U.S.—^Walling v. James V. Keuter 
Inc., La., 64 S.Ct. 826, 321 U.S. 671, 
88 L.Ed. 1001. 

4. U.S.—National Labor Rcl.ntion.s 
Board v. Express Pub. Co., 61 S.Ct. 
693, 312 U.S. 426, 85 L.Ed. 930. 

6. U.S.—Kuhlin v. New York Life 
Ina. Co., Pn., 68 S.Ct. 860, .304 U.S, 
203, 82 L.Ed. 1290, mandate con¬ 
formed to, D.C., New York Life 
Ins. Co. V. Kuhlin, 25 F.Supp. 65. 

6. Bole bold Inapplicable 

Rule that federal appellate court 
must, of Its own motion, dismiss suit 
if It appears that trial court was 
without Jurisdiction, was inapplica¬ 
ble, Where objection went, not to tri¬ 
al court's jurisdiction, but to legal 
capacity of plaintiff as ancillary re¬ 
ceiver. 

U.S.—McCandless v. Purlaud, N.Y., 56 
S.Ct. 42, 293 U.S. 67, 79 U.Ed. 202, 


rehearing denied 65 S.Ct. 211, 293 
U..S. 632, 79 L.Ed. 717. 

7. Erroneous judgment affirmed 

(1) A judgment denying separate 
gift tax exemption claimed by peti¬ 
tioners for each trust beneficiary, but 
allowing a single e.xemption for each 
trust, would be affirmed by the Su¬ 
preme Court on certiorari, although 
no exemption should have been al¬ 
lowed because the gifts were of fu¬ 
ture interests, In absence of cross 
petition by the government attacking 
the judgment. 

U.S—Kyerson v. U. S., Ill., 61 S.Ct. 
656, 312 U.S. 405, 85 L.Ed. 917. 

(2) Where collector of internal 
revenue on certiorari by taxpayer did 
not draw into question so much of 
judgment as exempted from taxation 
gain to transferor corporation aris¬ 
ing from transfer of its assets and 
part of liquidating dividend attribu¬ 
table thereto, the Supreme Court 
could not afford rollector relief from 
that portion of judgment which was 
adver.se to him. 

U.S.—Le Tulle v. Scofield, Tex.. 60 .S. 
Ct. .313, 308 U.S. 415, 84 L.Ed. 355. 
rehearing denied 60 S.Ct. 465, 309 
U.S. 694, 84 L.Ed. 1035. 

8. U.S.—Harris v. C. I. R., 71 S.Ct. 
181, 340 U.S. 106, 95 L.Ed. 111. 
Declaratloa of war by the United j 

States considered in suit between 
alien belligerents. 

U.S.—Watts, Watts & Co. v. Unlone 
Austriaca di Navigazione, N.Y., 39 
S.Ct. 1, 248 U.S. 9, 63 L.Ed. 100, 3 A. 
L.R. 323. 

Death of party 

In proceedings for review of de¬ 
ficiency gift tax assessment, where 
United States Supreme Court was ad¬ 
vised that taxpayer had died since 
submission of case and that It would 
take some weeks before administrator 
of his estate could be appointed, court 
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would enter Its Judgment In favor of 
deceased taxpayer as of date of tax¬ 
payer’s death. 

U.S—Harris v. C. I. R., 71 S.Ct. 181. 
340 U.S. 106, 95 L.Ed. 111. 

9. U.S.—Watts, Watts & Co. v. Un¬ 
lone Austriaca dl Navigazione. N.T., 
39 S.Ct. 1, 248 U.S. 9, 62 L.Ed. 100, 
3 A.L.R. 323—Dinsmore v. South¬ 
ern Express Co., N D., 22 S.Ct. 45, 
183 U.S. 115, 46 L.Ed. 111. 

Changes In bankmptoy statute 

Where bankruptcy statute invoked 
in railway receivership proceeding 
was amended so as to apply to such 
receiverships, after petition had been 
filed for certiorari to review a Judg¬ 
ment holding that such statute was 
inapplicable, the Supreme Court was 
required to decide the question in 
harmony with statute as amended, 
even a.s.suming that the Judgment 
was correct under the law in effect 
at time of its rendition. 

U.S,—rarpontcr v. Wabash Ry. Co., 
Mo., 60 set. 416. 309 U.S. 23, 84 
L.Ed. 068, rehearing denied 60 S.Ct. 
685, 309 U.S. 695. 84 L.Ed. 1035. 

10. U.S.—Watt.*?, Watts & Co. v. Un- 
ione Austriaca di Navigazione, N. 
Y., 39 S.Ct. 1, 248 U.S. 9, 63 L.Ed. 
100, 3 A.L.R. 323. 

10.5 U.S.—Alton v. Alton. Virgin Is¬ 
lands, 74 S.Ct. 736, 347 U.S. 610, 98 
L.Ed. 987—^U. S. v. Munsingwear, 
Inc., Minn., 71 S.Ct. 104, 340 U.S. 
36, 95 L.Ed. 86—Duke Power Co. v. 
Greenwood County, S.C., 67 S.Ct. 
202, 299 U.S. 259. 81 L.Ed. 178. 
Beneflolal result of praotioe Is that 
it clears the path for future relltiga- 
tion of the Issues between the parties 
and eliminates a Judgment, review of 
which was prevented through happen¬ 
stance. 

U.S.—^U. S. V. Munsingwear, Inc,, 
Minn., 71 S.Ct. 104, 340 U.S. 36. 96 
L.Ed. 36. 
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Court may remand the cause to the district court, 
or to the administrative agency or other tribunal in 
which the case originated,or to the court of ap¬ 
peals,for further proceedings in accordance with 
the Supreme Courtis directions or instructions,^* or 
not inconsistent with its opinion.^*-* 
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Thus the cause may be remanded to the proper 
court for further proceedings where the determina¬ 
tion of the court below was based on a wrong theory 
as to the law applicable,where the ccnirt of appeals 
left undetermined a question material to a proper 
disposition of the cause,where there has been no 


11. U.S,—^Maryland Cas. Co. v. Cush- 
Inar, La., 74 S.Ct. 608, 347 U.S. 409. 
98 L.Ed. 806—^American Fire & Cas 
Co. T. Finn, Tex., 71 S.Ct. 534, 341 

U. S. 6. 95 L.Ed. 702, 19 A.L.R.2d 
738—^Kennedy v. Silas Mason Co., 
La., 68 S.Ct. 1031, 334 U.S. 249, 92 L. 
Ed. 1347—Magrffio v. Zeitz, NY.. 68 
S.Ct. 401, 333 U.S. 56, 92 L.Ed. 476 
—Brlllhart v. Excess Ins. Co. of 
America, Kan., 62 S.Ct. 1173, 316 U. 
S. 491, 86 L.Ed. 1620, rehearingT de- , 
nled 63 S.Ct. 23, 317 U.S. 704, 87 L. 
Ed. 562—Carpenter v. Wabash Ry. 
Co., Mo., 60 S.Ct. 416, 309 U.S. 23, 
84 L.Ed. 558, rehearlngr denied 60 S. 
Ct. 585, 309 U.S. 695, 84 L.Ed. 1035 
—Electric Storage Battery Co. v. 
Shimadzu, Pa., 69 S.Ct. 675, 307 U. 
S. 6, 613, 616, 83 L.Ed. 1071, man¬ 
date conformed to, D.C., Shimadzu 

V. Electric Storage Battery Co., 30 
P.Supp. 865. 

11.5 U.S.—Connecticut Light & Pow¬ 
er Co. V. Federal Power Commis¬ 
sion, App.D.C., 66 S.Ct. 749, 324 U.S. 
515, 89 L.Ed. 1150. 

Tax court 

U.S.—C. I. R. V. Munter, 67 S.Ct. 1176, 
331 U.S. 210, 91 L.Ed. 1441—Equi¬ 
table Life Assur. Soc. of U. S. v. C. 
I. R., 64 S.Ct. 722, 321 U.S. 660, 88 
L.Ed. 927, rehearing denied 64 S. 
Ct. 941, 322 U.S. 767, 88 L.Ed. 1693. 

12. U.S.—O’Leary v. Brown-Pacifle- 
Maxon, Wash., 71 S.Ct. 470, 340 U.S. 
604, 95 L.Ed. 483—Aetna Cas. & 
Sur. Co. V. Flowers, Tenn., 67 S.Ct. 
798, 330 U.S. 464, 91 L.Ed. 1024— 

U. S. V. Sheridan, Mich., 67 S.Ct. 
332, 329 U.S. 379, 91 L.Ed. 359, re¬ 
hearing denied 67 S.Ct. 628, 329 U.S. 
834, 91 L.Ed. 706—Alma Motor Co. 

V. Timken-Detrolt Axle Co., Del., 
67 S.Ct. 231, 329 U.S. 129, 91 L.Ed. 
128—Postal S. S. Corporation v. 
The El Isleo, N.Y., 60 S.Ct. 332, 308 
U.S. 378, 84 L.Ed. 335, mandate con¬ 
formed to, C.C.A., 112 P.2d 297, cer¬ 
tiorari denied Southern Pac. Co. v. 
The Eastern Glade, 61 S.Ct. 60, 311 
U.S. 665, 85 L.Ed. 419, and South¬ 
ern Pac. Co. V. Postal S. S. Corpo¬ 
ration, 61 S.Ct. 60, 311 U.S. 666, 86 
L.Ed. 419. 

25 C.J. p 871 note 62 [c], 

13. Particular causes remauded with 
dlrectious 

(1) Where bankruptcy statute re¬ 
quiring giving of priority to em¬ 
ployees’ claims for personal injuries 
in railroad reorganizations was 
amended so as to bo applicable to re¬ 
ceiverships, after petition had been 
aied for certiorari to review judg¬ 


ment denying priority in equity re¬ 
ceivership of railroad, Supreme Court 
would not remand the case for dis¬ 
trict court to determine whether the 
claim could be entertained under the 
amendment, but would remand the 
cause to district court with direc¬ 
tions to allow the claim, in view of 
mandatory effect of the statute. 

U.S.—Carpenter v. Wabash Ry. Co., 
Mo., 60 S.Ct. 416, 309 U.S. 23, 84 
L.Ed. 658, rehearing denied 60 S.Ct. 
685, 309 U.S. 695, 84 L.Ed. 1035. 

(2) On certiorari to review Judg¬ 
ment of court of appeals which re¬ 
versed decision of district court dis¬ 
missing direct actions by representa¬ 
tives of drowned seamen against lia¬ 
bility insurers of tugboat owner and 
charterer who had complied with pro¬ 
cedural requirements of the Limita¬ 
tion Act and had obtained Injunction 
prohibiting suit against them else¬ 
where than in the limitation proceed¬ 
ing, judgment of court of appeals 
would be vacated and case would be 
remanded to district court to be con¬ 
tinued until after completion of lim¬ 
itation proceeding. 

U.S.—Maryland Cas. Co. v. Cushing, 
La., 74 S.Ct. 608, 347 U.S. 409, 98 
L.Ed. 806. 

(3) Other causes. 

U.S,—Brillhart v. Excess Ins. Co. of 
America, Kan.. 62 S Ct. 1173, 316 U. 
S. 491, 86 L.Ed. 1620, rehearing de¬ 
nied 63 S.Ct. 23, 317 U.S. 704, 87 L. 
Ed, 662—Beal v. Missouri Pac. R. 

R. Corporation, Neb., 61 S.Ct. 418, 
312 U.S. 45, 86 L.Ed. 677—City of 
Texarkana, Tex., v. Arkansas, Lou¬ 
isiana Gas Co., Tex., 69 S.Ct. 448, 
306 U.S. 188, 620, 83 L.Ed. 698. 

13.5 U.S.—N. L. R. B. v. Pittsburgh 

S. S. Co., 69 S.Ct. 1283, 337 U.S. 656, 
93 L.Ed. 1602. 

14. U.S.—Griffin ▼. McCoach, Tex.. 
61 S.Ct. 1023, 313 U.S. 498, 85 L.Ed. 
1481, 134 A.L.R. 1462—New York 
Life Ins. Co. v. Jackson, Ill., 58 S. 
Ct. 871, 304 U.S. 261, 82 L.Ed. 1329, 
mandate conformed to, C.C.A., 98 
P.2d 950, certiorari denied 59 S.Ct. 
108, 305 U.S. 640, 83 L.Ed. 413. 

Stats or federal law 

Where, after the grant of certio¬ 
rari to review a decision of the court 
of appeals, the Supreme Court an¬ 
nounced a decision under which the 
question involved is governed by the 
decisions of the appropriate state 
court, the Supreme Court will decline 
to decide the issue of state law, but 
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will vacate the Judgment and remand 
the cause for enfor(‘eMU‘nt of the ap¬ 
plicable principles of state law, when 
the question was regatdod below both 
by courts and by ctmnsel as one of 
general or federal law. 

U.S.—Ruhlin v. New York Life In.s 
Co., Pa., 68 S.Ct. 860, 304 U.S. 202. 
82 L.Ed. 1290, man<Ifite conformed 
to, D.C., New York Tilfe Ins. Co. v. 
Ruhlin. 25 F.Supp. O.'). 

Bemo&d rather than reinstatement of 
district court’s judgment 
Where United Stati s court of ap¬ 
peals in reversing di.^'rict court mis¬ 
conceived tho applical'le law and did 
not originally consider all the points 
raised, Supreme Court would not re¬ 
instate judgment of district court, 
but would remand case to court of 
appeals for further pi occeclings. 

U.S.—Bank of America Nat. Trust & 
Sav. Ass'n v. Parnell, Pa., 77 S.Ct. 
119, 362 U.S. 29, 1 L Ed 2d 93. 

Remand to district court rather than 
court of appeals 

Even though court of appeals (hav- 
Ing determined, in reversing district 
court decision, that federal law rather 
than state law was applicable) had 
not decided what state law was, Su¬ 
preme Court (after ruling that state 
law rather than federal law was con¬ 
trolling) would not remand case to 
court of appeals in order that that 
court might pass on local law ques¬ 
tion, where di.strlct judge, wbo was 
from state bar, had pronounced ap¬ 
plicable state law and there appear¬ 
ed to be no confusion In state deci¬ 
sions, no developing line of author!- 
ties that cast shadow over establish¬ 
ed ones, no dicta, doubts or ambigui¬ 
ties in opinions of state judges on 
question, and no legislative develop¬ 
ment that promised to undermine ju¬ 
dicial rule. 

U.S.—Bernhardt v. Polygraphic Co. of 
America, Vt., 76 S.Ct. 273, 860 U.S. 
198, 100 L.Ed. 199. 

As to sufficlMLcy of evidenos 

Where Supreme Court determines 
that a court of appeals has applied 
an incorrect principle of law in exam¬ 
ining records to assess sufliciency of 
evidence, wise judicial administration 
normally counsels remand of the 
cause to the court of appeals with in¬ 
structions to reconsider the record. 
U.S.—O’Leary v. Brown-Paclllc-Max- 
on, Wash., 71 S.Ct. 470, 840 U.S. 604, 
06 L.Ed. 483. 

16. U.S.—Federal Communications 

Commission v. WJR. The Goodwill 
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determination on the merits by the court of ap¬ 
peals,or where a change in circumstances or in the 
applicable local law requires reconsideration by the 
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court of appeals, where issues of fact remain for 
solution by the district court^^ or other agency or 


station, App.D.C., 69 S.Ct. 1097, 337 
TT.S. 266. 93 L.Ed. 1353—Aetna Cas. 
& Sur. Co. V. Flowers, Tenn., 67 S. 
Ct. 798, :^30 U.S. 464, 91 L.Ed. 1024 
—SchrllMr-Schroth Co. v. Cleve¬ 
land Trust Co., Chrysler Corpora¬ 
tion, Ohio. 69 S.Ct, 8, 305 U.S. 47, 
673, 83 li.Ed. 34, mandate conform¬ 
ed to, C C.A., Cleveland Trust Co. 
V. Schri]»er-Schroth Co., 108 F.2d 
109—Ab« rdeen Motor Supply Co. v. 
Cleveland Trust Co., Chrysler Cor¬ 
poration. Ohio. 59 S.Ct. 8. 305 U.S. 
47, 673, 83 L.Ed. 34, mandate con¬ 
formed to, C.C.A., Cleveland Trust 
Co. V. Sehriber-Schroth Co., 108 F. 
2d 109—F. E. Rowe Sales Co. v. 
Cleveland Trust Co., Chrysler Cor¬ 
poration. Ohio, 69 S.Ct. 8. 305 U.S. 
47. 673, 83 L.Ed. 34, mandate con¬ 
formed to, C.C.A., Cleveland Trust 
Co. V. Schriber-Schroth Co., 108 
F.2d 109. 

Question of local law 

Supreme Court, in reversing Judg¬ 
ment of court of appeals in diversity 
of citizenship suit to compel payment 
of alimony under Illinois decree, 
would remand the cause for determi¬ 
nation of question of Illinois law as 
to effect of annulment of wife's re¬ 
marriage on husband's duty to pay 
alimony until remarriage. 

U.S.—Sutton v. Leib, III., 72 S.Ct. 398, 
342 U.S. 402, 96 L Ed. 448, rehear¬ 
ing denied 72 S.Ct. 674, 343 U.S. 
921, 96 L.Ed. 1334. 

Sufilciency of evidence 

(1) Where court of appeals, on 
ground that statute of limitations 
did not run against foreign sov¬ 
ereign, reversed Judgment of district 
court denying recovery on claim for 
bank deposit asslghed by Soviet gov¬ 
ernment to United States, but did not 
determine whether evidence was suf¬ 
ficient to support district court’s find¬ 
ing that bank unqualifiedly repudi¬ 
ated liability, the Supreme Court 
would remand cause to court of ap¬ 
peals for determination of sufficiency 
of evidence to warrant dismissal of 
complaint on motion, in reversing 
Judgment on certiorari, 

U.S.—Guaranty Trust Co. of New 
York V. U. S., N.Y., 68 S.Ct. 785, 
304 U.S. 126, 82 L.Ed. 1224, man¬ 
date conformed to, C.C.A., U. S. v. 
Guaranty Trust Co. of New York, 
100 F.2d 369. 

(2) It is not the Supreme Court's 
function to review in the first In¬ 
stance the sufficiency of evidence on 
which an order of the National La¬ 
bor Relations Board is based, and 
where court of appeals had errone¬ 
ously found infirmities In proceedings 
which led to board’s order, without 
considering sufficiency of evidence to 


sustain findings on which the order 
was based, case would be remanded to 
the court of appeals to determine the 
sufficiency of the evidence to support 
the board’s findings that employer 
had been guilty of unfair labor prac¬ 
tices. 

U.S.—^N. L. R. B. V. Donnelly Gar¬ 
ment Co., 67 S.Ct. 766, 330 U.S. 219, 

91 L.Ed. 854. 

Question of marketable title 

Where the court of appeals errone¬ 
ously refused to pa.ss on the issue of 
m.arketahle title, and where the writ 
of certiorari would not have been 
granted on that i.ssue alone, the case 
would be remanded to the circuit 
court of appeals for consideration and 
decision. 

U.S.—Liberty Oil Co. v. Condon Nat. 

Bank. Kan., 43 S.Ct. 118, 260 U.S. 

236, 67 L.Ed. 232. 

Tariff application 

Where the government did not 
question court of appeals' holding 
that domestic tariff applied to partic¬ 
ular shipment of government goods, 
but argued only on certiorari that 
the tariff was unreasonable as applied 
to such shipments, and hence parties 
did not brief or argue the factors 
making for or against application of 
the domestic rather than the export 
tariff, Supreme Court could not deter¬ 
mine whether the issue of tariff con¬ 
struction should have been referred 
to interstate commerce commission, 
and would remand the case to court 
of appeals for determination of such 
question on a full record. 

U.S.—^U. S. V. Chesapeake & O. Ry. 

Co., Va., 77 S.Ct. 172, 352 U.S. 77, 1 

L.Ed.2d 140. 

District court’s exercise of discre¬ 
tion 

Where court of appeals did not de¬ 
termine whether district court abused 
its discretion in dismissing price ad¬ 
ministrator’s complaint for injunc¬ 
tive relief against violations of price 
regulations, cause was remanded to 
court of appeals for that determina¬ 
tion. 

U.S.—Hocht Co. V. Bowles, App.D.C., 

64 S.Ct. 687, 821 U.S. 321, 88 L.Ed. 

764. 

Xeenes treated as moot 

Where district court passed on is¬ 
sues raised by counterclaim for de¬ 
claratory Judgment with respect to 
validity of reissue patents but court 
of appeals Improperly treated such Is¬ 
sues as moot, the cause was remanded 
to the circuit court of appeals for a 
review of the district court’s adjudi¬ 
cation rather than to district court 
for retrial of those Issues. 

U.S.—^Altvater v. Freeman, Mo., 63 
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S.Ct. 1116, 819 U.S. 369, 87 L.Ed. 
1450. 

16. Decision on Jnzlsdiotional 
grounds 

Supreme Court will not decide a 
case on the merits on a writ of cer¬ 
tiorari to a court of appeals after 
finding that the latter court erred 
when it reversed for lack of Juris¬ 
diction a decree of the trial court, but 
will remand the case to the court of 
appeals to decide the case on the mer¬ 
its. 

U.S.—Brown v. Fletcher, N.Y., 35 S. 
Ct. 760, 237 U.S. 683, 59 L.Ed. 1128. 

16.5 Beoonsideration in light of lat¬ 
er local decisions 

In mandamus case in federal court 
controlled by Oklahoma law, where 
court of appeals denied second peti¬ 
tion for rehearing founded on recent 
opinion of Oklahoma Supreme Court 
which rei'xamined previous Oklahoma 
decisions on availability of manda¬ 
mus on which federal courts had re¬ 
lied. and raised considerable doubt 
concerning applicable Oklahoma law. 
United States Supreme Court vacated 
the Judgment and remanded the cause 
to court of appeals for reconsidera¬ 
tion in light of later Oklahoma deci¬ 
sions. 

U.S.—Huddleston v. Dwyer, Okh, 64 
S.Ct. 1016, 322 U.S. 232. 88 L.Ed. 
1246. 

17. U.S.—Maneja v. Walalua Agr. 
Co.. Hawaii, 76 S.Ct. 719, 349 U.S. 
254, 99 L.Ed. 1040—Kennedy v. Si¬ 
las Mason Co., La., 68 S.Ct, 1031, 
334 U.S. 249, 92 L.Ed. 1347—Ameri¬ 
can Stevedores v. Porcllo, N.Y., 67 
S.Ct. 817, 330 U.S. 446, 91 L.Ed. 
1011 — ^U. S. V. Lauro. N.Y., 67 S.Ct. 
847, 830 U.S. 446, 91 L.Ed. 1011, 
conformed to Lauro v. U. S., C.C. 
A., 162 F.2d 32, motion granted In 
part and denied in part 163 P.2d 
642—Martino v. Michigan Window 
Cleaning Co., Mich., 66 S.Ct. 379, 
327 U.S. 173, 90 L.Ed. 603, rehear¬ 
ing denied 66 S.Ct. 699, 327 U.S. 
816, 90 L.Ed. 1039, rehearing denied 
66 S.Ct. 699, 327 U.S. 816, 90 L.Ed. 
1039—^U. S. V. Chicago, M., St. P. 
& P. R. Co., Minn., 61 S.Ct. 772, 312 
U.S. 692, 313 U.S. 543, 86 L.Ed, 1064. 
Appellate courts cannot make fac¬ 
tual determinations which may be de¬ 
cisive of vital rights where the cru¬ 
cial facts have not been developed. 

i U.S.—^Prlce V. Johnston, Cal., 68 S.Ct. 

1049, 334 U.S. 266, 92 L.Ed. 1356. 
Substitution of parties 
In suit against members of mari¬ 
time commission, Supreme Court on 
certiorari would not determine if 
new members of commission should 
be substituted as defendants for 
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tribunal,or where the record docs not warrant 
a final disposition of the cause by the Supreme 

Court.18 

Circumstances held not to warrant remand. The 
Supreme Court will not order a case remanded 
where such remand would be a mere formality, and 
a needless addition to an already over-prolonged 
proceeding, and in such case the court may itself 
make a final determination.Thus, the Supreme 
Court will not remand a cause, but will itself make 
the determination, where the matter in issue has 
been fully briefed and argued before nor 

will the court remand the case where the record 
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is slim, the necessary examination and determina¬ 
tion easily made, and it appears to be better to have 
the litigation exi)editiously terminated. 

Remand to court for further proceedings by ad¬ 
ministrative agency. A case which originated in an 
administrative agency may be remanded by the 
Supreme Court to the court of appeals with instruc¬ 
tions to that court to remand the case to the admin¬ 
istrative agency for further proceedings.Like¬ 
wise a case may be remanded to the district court 
pending action required to be taken by an adminis¬ 
trative agency.iS“5 


those who were no longer member.'^ 
but left that matter to district court 
on remand of cause. 

U.S.—Land v. Dollar, App.D.C., 67 S 
Ct. 1009, 330 U.S. 731, 91 L.Ed. 1209. 

Questions of local law 

U.S.—Gardner v. State of New Jer¬ 
sey, N.J., 67 S.Ct. 467, 329 U.S. 665. 
91 L.Ed. 504. rehearing denied 67 
S.Ct. 768, 350 U.S. 853, 91 L.Ed. 
1296. 

Referral to oommisslon not required 

Where interstate commerce com¬ 
mission had defined its jurisdiction 
under the Motor Carrier Act. there 
was no occasion for referring to the 
commission any question presented in 
action brought under the Fair Labor 
Standards Act by employees of inter¬ 
state motor carrier to recover over¬ 
time compensation, and it remained 
for trial court to apply the facts to 
the classifications of work made by 
the commission, to determine wheth¬ 
er employees were excluded from ben¬ 
efits of the Fair Labor Standards Act 
because they were subject to commis¬ 
sion’s jurisdiction. 

U.S.—Pyramid Motor Freight Corp, 
V. Ispass, N.Y., 67 S.Ct. 954, 330 U. 
S. 695, 91 L.Ed. 1184—Brillhart v. 
Excess Ins. Co. of America, Kan., 
62 S.Ct. 1173. 316 U.S. 491, 86 L.Ed. 
1620, rehearing denied 63 S.Ct. 23, 
317 U.S. 704, 87 L.Ed. 662. 

17,5 Remand to tax court 

(1) Where commissioner of inter¬ 
nal revenue determined that two cor¬ 
porations which were merged in 1928 
to form new corporation had at that 
time and turned over to new corpora¬ 
tion accumulated earnings and prof¬ 
its sufficient to cover dividends paid 
to taxpayers in 1940 and that the div¬ 
idends were taxable as income, it 
would be inappropriate for Supreme 
Court to make factual analysis of 
record necessary to trace earnings 
and profits involved in the 1928 reor¬ 
ganization in absence of such a de¬ 
termination by the tax court and re¬ 
view by the circuit court of appeals 
and remandment to tax court was 
necessary. 


IT S.—C. I. R. V. Munter. 67 S.Ct. 1175, 
331 U.S, 210, 91 L.Ed. 1441. 

(2) In proceeding for refund of 
processing taxes, where the commis¬ 
sioner's evidence that in most cases 
taxpayer had added the tax to the 
sale price was not so conclusive as 
to deprive the evidence of lower prof¬ 
its during the processing tax period 
of all significance, and record was not 
devoid of rational support for a find¬ 
ing that taxpayer absorbed some of 
the taxes. Supreme Court was re¬ 
quired to remand the case for a 
weighing of the evidence. 

U.S.—Webre Steib Co. v. C. I. R., 65 
S.Ct. 578, 324 U.S. 164, 89 L.Ed. 
819. 

18. U.S.—Skelly Oil Co. v. Phillips 
Petroleum Co.. Okl., 70 S.Ct. 876, 
339 U.S. 667, 94 L Ed. 1194-—Ken¬ 
nedy V. Silas Mason Co., La., 68 S. 
Ct. 1031, 334 U.S. 249, 92 L.Ed. 
1347. 

lack of fact lludings 

Cause was remanded to district 
court for further proceedings where 
findings of fact were essential to 
proper determination of questions 
presented on certiorari and no spe¬ 
cific findings of fact had been made 
by the lower courts. 

U.S.—Panama Mail S. S. Co. v. Var¬ 
gas, Cal., 50 S.Ct. 448, 281 U.S. 670, 
74 L.Ed. 1105—City of Hammond 
V. Farina Bus Line & Transporta¬ 
tion Co., Ind., 48 S.Ct. 70, 275 U. 
S. 173, 72 L.Ed. 222. 

18.5 U.S.—N.L.R.B. v. Jones & 

Laughlin Steel Corp., 67 S.Ct. 1274, 
331 U.S. 416, 91 L.Ed. 1576, rehear¬ 
ing denied 67 S.Ct. 1726, 331 U.S. 
868, 91 L.Ed. 1872, motion denied 
68 S.Ct. 158, 332 U.S. 823, 92 L.Ed. 
398. 

18.10 U.S.—Cardillo v. Liberty Mut. 
Ins. Co.. App.D.C., 67 S.Ct. 801, 330 
U.S. 469, 91 L.Ed. 1028. 

18.15 U.S.—O’Leary v. Brown-Pacif- 
ic-Maxon, Wash., 71 S.Ct. 470, 340 
U.S. 504, 95 L.Ed. 483. 

18.20 Duty of court of appeals to in¬ 
terpret opinion 

Where Supreme Court had directed 
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the remandment of proceeding under 
Public Utility Holding Company Act 
to the securities and exchange com¬ 
mission for further proceedings not 
inconsistent with opinion of Supreme 
Court, on subsequent petition for re¬ 
view of order of commission it was 
duty of federal appellate court, which 
court could not escape by certifica¬ 
tion, to make, in the light of its con¬ 
tents, an Interpretation of the opin¬ 
ion of the Supreme Court. 

D.C.—Chenery Corp. v. Securities and 
Exchange Commission, 154 F.2d 6, 
80 U.S.App.D.C. 365. reversed on 
other grounds 67 S.(n. 1575, 1760, 
332 U.S 194, 91 L.Ed. 1995, rehear¬ 
ing denied 68 S.Ct. 26, 332 U.S. 783, 
92 L.Ed 367, and S. & E. C. v. F. W. 
& G. (^>rp., 68 S.Ct. 26, 332 U.S. 
783, 92 L.Ed. 367. 

18.25 U.S.—Addison v. Holly Hill 
Fruit Products, Fla., 64 S.Ct. 1216, 
.322 US 607, 88 L Ed. 14 88, 163 A.L. 
R. 1007, rehearing denied 65 S.Ct. 
27, 323 U.S. 809, 89 L.Ed. 645. 
Assumption as to conduct of admin¬ 
istrator 

In remanding case to district court 
with instructions to hold It until 
wage and hour administrator made a 
valid determination of the area of 
production exempt from wage and 
hour provisions of Fair Labor Stand¬ 
ards Act, Supreme Court must as¬ 
sume that administrator will retro¬ 
spectively act as conscientiously 
within bounds of power given him by 
Congrc.ss as he would have done Ini¬ 
tially had he limited himself to his 
authority. 

U.S.—Addison v. Holly Hill Fruit 
Products, supra. 

Betroaotive action 

In specific cases, it is consonant 
with judicial administration nnd fair¬ 
ness not to be balked by undesirabil¬ 
ity of retroactive action any more 
than courts have found it difficult to 
sanction legislative ratification of 
acta originally unlawful, or retro¬ 
actively to give prior legislation new 
scope. 

U.S.—^Addison v. Holly Hill Fruit 
Products, supra. 
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Duty of lower court on remand. It is the duty remand.^^-® 
of the lower court, on remand, to comply with the 

mandate of the Supreme Court and to obey the As to matters within its compass, the mandate is 
directions therein,^ unless there has been some controlling,^® but as to other matters it does not de¬ 
change in circumstances pending the proceedings on privc the lower court of its freedom of action.21 


19. IT.S.—Sprague v. Ticonic Nat. 
Bank. Me., 69 S.Ct. 777, 307 U.S. 
161, 83 l..Ed. 1184. 

Burton-Sutton Oil Co. v. C. 1. R., 
C.(\A.Lm , 161 P.2d 658. 

Maddnx v. Dlzo, D.C.Md., 61 P. 
Siipp. 946, reversed on other 
grounds. C.C.A., 153 P.2d 274— 

Bra shear Freight Linos v. Public 
Service (^ommi.ssion of Missouri, D. 
C.Mo., 41 F.Supp. 962. 

Power and duty under mandate 

(1) Where Supreme Court’s order 
of remand referred merely to that 
part of order enforcing an order of 
the National Labor Relations Board 
which directed employer to cease and 
desist from discouraging member¬ 
ship in foreman’s association, which 
covered tiie wording contained in a 
particular paragraph of enforcement 
order, on remand, court of appeals 
would consider that paragraph and 
other paragraphs in which the same 
issue wa.s Involved and those para¬ 
graph.*; whose purpose was to imple¬ 
ment the cease and desist paragraphs 
of the order. 

U.S—N. L. R. B. V. Edward G. Budd 
Mfg. Co., C.A.6. 169 F.2d 671. cer- 
tiorarl denied Foreman’s As.s’n of 
America v. Edward G. Budd Mfg. 
Co., 69 S.Ct. 411, 335 U.S. 908, 93 
L.Kd. 441. 

(2) "Wliere Supreme Court granted 
certiorari with respect to validity of 
that part of order enforcing an order 
of the National Labor Relations 
Board which directed employer to 
cease and desist from discouraging 
member.ship in foreman’s association 
and remanded cause for a considera¬ 
tion of the effect of Labor Manage¬ 
ment Relations Act of 1947 on the 
validity of the order, court of appeals 
had the right under the mandate to 
pass on constitutionality of the act. 
U.S.—N. L. R. B. V. Edward G. Budd 

Mfg. Co., C.A.6, 169 F.2d 671, cer¬ 
tiorari denied Foreman’s Ass’n of 
America v. Edward G. Budd Mfg. 
Co., 69 S.Ct. 411, 336 U.S. 908, 93 
L.Ed. 441. 

(3) Court of appeals, when con¬ 
forming to mandate of United States 
Supreme Court vacating a decree de¬ 
nying petition for enforcement of Na¬ 
tional Labor Relations Board order, 
and remanding case for consideration 
of circumstances which occurred sub¬ 
sequent to the decree In the court of 
appeals could consider facts present¬ 
ed in the petition for certiorari and 
the stipulation filed on remand from 
the Supreme Court, as against re¬ 
spondent’s contention that no fact 


not disclosed In the tran.qcrlpt could 
be regarded by the reviewing court. 
U.S.—^N. L. R. B. V. Jones & Laugh- 
lin Steel Corp., C.C.A.6, 154 F.2d 
932, reversed on other grounds 67 
S.Ct. 1274, 331 U.S. 416, 91 L Ed. 
1576, rehearing denied 67 S.Ct. 1725, 
331 U.S. 868, 91 L.Ed. 1872. and 
motion denied 68 S.Ct. 168, 332 U.S. 
823, 92 L.Ed. 398. 

(4) Where government relied in 
trial court on payments made under 
.servicemen’s benefit laws as a defense 
to actions under Federal Tort Claims 
Act for injuries to one and death of 
another serviceman and argued on 
first hearing on appeal that receipt 
of payments constituted a complete 
bar to actions, question as to effect 
to be given such payments was suffi¬ 
ciently raised to justify court of ap¬ 
peals. on remand from Supreme 
Court, in considering problem of re¬ 
ducing damages pro tanto. 

U.S.—TT. S. V. Brook.s. C.A.N.C., 176 
F.2d 482. 

Duty to snake findings on facts 

U.S.—l>ittsburgh, S. S. Co. v. N. L. R. 

B. , C.A.6, 180 F.2d 731, affirmed 71 
S.Ct. 453, 340 U.S. 498. 95 L.Ed. 479. 

Entry of Injunctive decree unless 
conditions are met 
In action to enjoin federal official 
from interfering with fishing in Alas¬ 
kan coastal waters of Indian Reser¬ 
vation under fisheries regulation, 
where United States Supreme Court 
holds regulation void as a whole and 
remands case to permit department 
of interior and parties to adjust af¬ 
fairs subject to action of district 
court on new proposals, and requires 
that court enter injunctive decree aft¬ 
er thirty days unless steps are taken, 
enactment of ordinance within thirty 
days by Indian village, which cannot 
be approved by secretary of interior 
until many weeks after expiration of 
I period is not a “step” taken under 
the mandate; nor is deletion by sec¬ 
retary of void regulation a “new pro- 
posal’’ or "step taken in the proceed¬ 
ing;’’ and hence district court must 
enter decree enjoining official from 
I continuing to act under void regula¬ 
tion. 

U.S.—Hynes v. Grimes Packing Co., 

C. A.Alaska, 186 F.2d 338. 

19.5 Change of legislative policy 
Enforcement of cease and desist 
order requiring recognition of union 
admitting to membership employees 
other than guards was denied despite 
Supreme Court mandate on reversal 
of judgment denying enforcement 
and remand for proceedings in con¬ 
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formity with Its opinion, where Con¬ 
gress subsequently enacted statute 
declaring a different policy. 

U.S.—N. L. R. B. v. E. C. Atkins & 
Co., C.C.A.7, 166 F.2d 669. 

20. U.S.—Sprague v. Ticonic Nat. 
Bank, Me.. 59 S.Ct. 777, 307 U.S. 
161, 83 L.Ed. 1184. 

Lower court caa&ot add provisions 
sna sponte 

Where district court holds federal 
fisheries regulation invalid and en¬ 
joins official from doing any act or 
thing to carry out any provisions 
thereof, and United States Suprem** 
Court holds regulation void as a 
whole but remands case to permit de¬ 
partment of interior and parties to 
adjust affairs within thirty days to 
comply with determination subject to 
action of district court on new pro¬ 
posals. and requires that district 
court enter decree substantially at* 
originally ordered, if no new proposal 
or steps are taken, district court o!» 
remand cannot sua sponte add provi¬ 
sion against future regulations by 
fl.sh and wildlife service or other 
agencies. 

U.S.—Hynes v. Grimes Packing Co., 
C.A.Alaska, 186 P.2d 338. 

Effect of Bole aathorlzlng correction 
of error 

Rule 60 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., authoriz¬ 
ing the district courts to relieve 
from a judgment taken through mis¬ 
take, inadvertence, surprise or excus¬ 
able neglect, did not authorize a dis¬ 
trict court to alter or amend a Judg¬ 
ment after it was affirmed by the Su¬ 
preme Court. 

U.S.—Maddrix v. Dlze, D.C.Md., 61 P. 
Supp. 946, reversed on other 
grounds, C.C.A., 163 F.2d 274. 

21. Claim for costa as hstwssn so¬ 
licitor and client 

Lower court was free to act on a 
claim for costs as between solicitor 
and client where the mandate neither 
directly nor by implication covered 
that matter. 

U.S.—Sprague v. Ticonic Nat. Bank. 
Me.. 59 S.Ct. 777, 307 U.S. 161, 83 
L.Ed. 1184. 

Bight to consider attomeys’ fees 

(1) Where judgment in district 
court, which included attorney’s fee 
for services in district court, was 
affirmed by the court of appeals and 
the Supreme Court without modifica¬ 
tion, and no claim had been made in 
! the appellate courts for additional 
attorney’s fees for services rendered 
1 on the appeal, the district court had 
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§ 204(28). —— — Effect of Judgment 

The decitien of the Supreme Court on certiorari to 
the court of appeals is binding on the two lower courts, 
even as to circumstances arising after the rendering of 
the decision appealed and prior to the Supreme Court’s 
decision; and in general rules governing the conclusive¬ 
ness and effect of Judgments generally apply to decision# 
of the Supreme Court on certiorari. 

The decision of the Supreme Court on certiorari 
to the court of appeals is binding on the court of 
appeals and the district court,21-50 even as to cir¬ 
cumstances arising after the rendering of the deci¬ 


sion appealed from and prior to the Supreme Cburt’s 
decision ;21-56 and in general rules governing the 
conclusiveness and effect of judgments generally 
apply to decisions of the Supreme Court on cer- 

tiorari.22 

The effect of a reversal and remand by the Su¬ 
preme Court is merely to set aside the judgment 
reviewed,22.6 and to require the lower court to grant 
a new trial, 22.10 unless it is apparent from the 
Supreme Court’s opinion that the adjudication was 
intended to be a final disposition. 22 .l 6 


authority to allow additional fees for 
such services. 

U.S.-—Maddrlx v. Dize, C.C.A.Md.. 163 

F.2d 274. 

(2) Where Supreme Court’s man¬ 
date which alhrmed Judg:ment of 
court of appeals which affirmed 
amount of recovery allowed plain¬ 
tiffs in suit under Fair Labor Stand¬ 
ards Act, provided that cause was 
remanded to district court to consider 
any matter presented to it under Por- 
tal-to-Portal Act of 1947. mandate 
was broadened, not narrowed, by ref¬ 
erence to Portal-to-Portal Act, and 
did not preclude consideration of 
Question of additional attorneys’ fees: 
and where plaintiffs’ brief in court 
of appeals reQuested additional fees 
for services on appeal to that court, 
and none was granted, but in plain¬ 
tiffs’ brief before Supreme Court no 
request for additional fees was made, 
on return of mandate of Supreme 
Court, additional attorneys’ fees 
could be awarded for services ren¬ 
dered in action for recovery for over¬ 
time compensation under Pair Labor 
Standards Act, subsequent to original 
Judgment, exclusive of those services 
performed in connection with case be¬ 
fore court of appeals. 

U.S.—^Asselta v. 149 Madison Ave. 

Corp., D.C.N.Y., 95 P.Supp. 856. 
Jurisdiction to consider interest 

Where Supreme Court went no fur¬ 
ther than to determine that share¬ 
holders of a bank stock holding com¬ 
pany were liable on an assessment on 
the failure of a bank, nlnety-flve per 
cent of the stock of which was own¬ 
ed by comp.any, failure of mandate or 
opinion of Supreme Court to mention 
Interest did not deprive district court 
of jurisdiction to consider interest. 
U.S.—Abell V. Anderson, C.C.A.Ky., 

148 F.2d 372, certiorari denied 66 

S.Ct. 39, 326 U.S. 731, 90 L.Ed. 436. 

Amendment of pleading 

Where complaint originally alleged 
that certain of defendants were ’’res¬ 
idents” of the state of Indiana, and 
record supported master’s finding 
that there was at time of Institution 
and thereafter diversity of citizen¬ 
ship between plaintiff and defendants 
and each of them, motion to amend 
complaint by alleging that such de¬ 


fendants were “citizens” of the state 
of Indiana would be allowed by court 
of appeals on remand from the Su¬ 
preme Court. 

U.S.—Muth V. Mtna. Oil Co., C.A.Ind., 
192 P.2d 1014, certiorari denied 72 
S.Ct. 626, 842 U.S. 964, 96 L.Ed. 
709. 

21.50 U.S.—Insurance Group Com¬ 
mittee V. Denver & R. G. W. R. Co., 
Colo., 67 S.Ct. 683, 329 U.S. 607, 91 
L.Ed. 647, motion denied 67 S.Ct. 
673, rehearing denied 67 S.Ct. 860, 
330 U.S. 864, 91 L.Ed. 1296. 

21.55 U.S.—Insurance Group Com¬ 
mittee V. Denver & R. G. W. R. 
Co., supra. 

Requirement that Supreme Court con¬ 
sider material changes since judg¬ 
ment entered below see supra § 
204(26). 

22. Decisioa on certiorari held not 
oonclnsive as to particular Issues 

(1) Where Supreme Court deter¬ 
mined on certiorari that findings and 
proof were insufficient to justify en¬ 
forcement of cease and desist order 
of federal trade commission, such 
reasons were not controlling in sub¬ 
sequent proceeding between same 
parties presenting different facts and 
different record for consideration. 
U.S.—Federal Trade Commission v. 

Raladam Co., 62 S.Ct. 966, 316 U.S. 
149, 86 L.Ed. 1336. 

(2) Where condemnation judg¬ 
ments awarded landowners amounts 
fixed by option contracts, plus inter¬ 
est, and government, without ques¬ 
tioning Interest, appealed and chal¬ 
lenged validity of contracts, and Su¬ 
preme Court reversed court of ap¬ 
peals and upheld contracts and judg¬ 
ments, government could not there¬ 
after move in district court to delete 
Interest from Judgments because al¬ 
legedly erroneously allowed; but 
where numerous condemnation Judg¬ 
ments a’warded landowners amounts 
fixed by option contracts, plus inter¬ 
est, and two of cases as test cases 
were appealed, and question of inter¬ 
est was not raised by government nor 
mentioned by court of appeals or Su¬ 
preme Court, the Supreme Court’s 
opinion upholding contracts and judg¬ 
ments was not a precedent In the oth¬ 
er cases with respect to interest. 
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U.S.—^U. S. V. Certain Lands In St. 
Charles County, Mo., Known as 
Weldon Spring Area, D.C.Mo., 61 
F.Supp. 199, reversed on other 
grounds, C.C.A., 166 F.2d 77, appeal 
dismissed 156 F.2d 196, affirmed 
Albrecht v. U. S., 67 S.Ct. 606, 329 
U.S. 699, 91 L.Bd. 632. 

(3) Other matters. 

U.S.—Federal Trade Commission v. 

Raladam Co., supra. 

22A Word ’Reversed*’ means setting 
aside, annulling, or vacating. 

U.S.—Securities and Exchange Com¬ 
mission V. C. M. Joiner Leasing 
Corp., D.C.Tcx., 68 F.Supp. 714. 
Where judgment is “reversed” 
without any other words, there is a 
reversal of the judgment nisi that 
terminates in appellate court the suit 
without adjudication of merits and 
it Is not a reversal with remand for a 
new trial. 

U.S.—Securities and Exchange Com¬ 
mission V. C. M. Joiner Leasing 
Corp., supra. 

22.10 U.S.—Securities and Exchange 
Commission v. C. M. Joiner Leasing 
Corp., supra. 

XSandate held not to reinstate origl- 
nal judgment 

Where court of appeals reversed 
Judgment for plaintiff and directed 
that judgment be entered by district 
court In favor of defendant, but Su¬ 
premo Court on certiorari filed man¬ 
date directing reversal of judgment 
entered for defendant in accordance 
with mandate of court of appeals, and 
Supreme Court in its opinion stated 
that point It had in mind in granting 
certiorari was whether a party's fail¬ 
ure to move In district court for 
judgment notwithstanding verdict 
precluded appellate court from di¬ 
recting entry of such judgment, man¬ 
date of Supreme Court did not rein¬ 
state and validate original judgment 
for plaintiff but was properly con¬ 
strued as intending a new trial. 

U.S.—Cone v. West Virginia Pulp & 
Paper Co., C.A.S.C., 170 F.2d 770. 

22.15 Judgment on the mandate re- 
qnlred 

Where judgment was reversed with 
recital that lower court erred in de¬ 
nying injunction under undisputed 
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In a suit to review the order of an administrative 
tribunal, where the order is vacated by the court 
of appeals and subsequently reinstated by the Su¬ 
preme Court, the suit is terminated on the filing of 
the mandate of the Supreme Court in the court of 
appeals,22.20 and subsequent proceedings in the court 
of appeals may be had merely to award the fund 
which accumulated under the order of that 

court22.25 

Recall and amendment of judgment. In a proper 
case a party may obtain a recall and amendment of 
the judgment of the Supreme Court,22-30 even after 
the denial of a motion for a rehearing,22*35 and 
notwithstanding a Supreme Court rule barring con¬ 
secutive and out-of-time petitions for rehearing ;22*40 
and the fact that the party seeking such amendment 
had already satisfied the judgment does not render 
the case moot or preclude him from seeking such 
recall and amendment,22.46 at least where his con¬ 
duct and the circumstances show no intention to give 


up such right.22.60 

§ 204(29). -Costs 

The Supreme Court may award eoeta to the prevail¬ 
ing party, and Impose them on the losing party, on re¬ 
view of a Judgment of the court of appeals by certiorari; 
and costs may be imposed on petitioner where the writ 
is dismissed as Improvidently granted. In a proper case 
a litigant may be granted leave to proceed In forma 
pauperis. 

The Supreme Court may award costs to the pre¬ 
vailing party, and impose them on the losing party, 
on review of a judgment of the court of appeals 
by certiorari ;22.70 and where a writ of certiorari 
is dismissed as improvidently granted, costs may like¬ 
wise be imposed on petitioner.23 

Proceedings in forma pauperis. Where because 
of poverty a litigant is unable to pay the costs of 
proceedings on certiorari he may apply to the court 
for an order to proceed in forma pauperis, without 
giving security for costs.24 


facts and Its flndlngrs, appellant's 
motion in lower court for Judgment 
on the mandate was required to be 
granted, since appellate court could 
not have intended that cause should 
be reopened and retried. 

U.S.—Securities and Exchange Com¬ 
mission V. C. M. Joiner Leasing 
Corp., D.C,Tex., 53 F.Supp. 714. 

“Beversal for proceedings consistent 
with opinion” 

Where a Judgment is “reversed for 
proceedings consistent with this 
opinion," the mandate would not au¬ 
thorize trial court summarily to enter 
Judgment for victor in the appeal. 
U.S.—Securities and Exchange Com¬ 
mission V. C. M. Joiner Leasing 
Corp,, supra. 

22,20 No basis for Jurisdiction 

Where original suit to review order 
of federal power commission pertain¬ 
ing to sales of gas for resale was 
terminated by filing of mandate of 
Supreme Court in court of appeals, 
original suit furnished no basis for 
Jurisdiction of court of appeals over 
consumer's petition for a refund of 
alleged excessive rates. 

U.S.—^Natural Gas Pipeline Co. of 
America v. Federal Power Commis¬ 
sion, C.C.A.I11., 141 F.2d 27. 

22J2B U.S.—^Natural Gas Pipeline Co. 
of America v. Federal Power Com¬ 
mission, supra. 

No Jttxlsdlotloa after distribution of 
fund 

Where fund impounded in court of 
appeals in connection with statutory 
suit for review of federal power 
commission's order pertaining to gas 
rates was distributed in accordance 
with mandate of Supreme Court, 
nothing remained on which to base 


Jurisdiction of petition by retail con¬ 
sumer of gas company for reparation. 
U.S.—Natural Gas Pipeline Co. of 
America v. Federal Power Commis¬ 
sion, supra. 

22.30 U.S.—Cahill v. New York. N. 
H. & H. R. Co.. Conn., 76 S.Ct. 768. 
361 U.S. 183, 100 L.Ed. 1076. 

22.35 U.S.—Cahill v. New York. N. 

H. & H. R. Co., supra. 

22.40 U.S.—Cahill v. New York, N. 

H. & H. R. Co., supra. 

22.45 U.S.—Cahill v. New York, N. 

H. & H. R. Co., supra. 

22.50 Application for stay denied 
That defendant, who had obtained 
in court of appeals a reversal of an 
adverse Judgment in district court, 
but who had suffered a reversal in 
the Supreme Court and whose appli¬ 
cation for stay of execution had been 
denied, had satisfied the Judgment 
while informing plaintiff that defend¬ 
ant intended to pursue his remedies 
notwithstanding payment of the 
Judgment did not render case moot, 
or preclude defendant from seeking 
to have Supreme Court Judgment re¬ 
called and amended. 

U.S.—Cahill V. New York, N. H. & H. 
R. Co., supra. 

22.70 Beversol os offeotlag lower 
oourt'a mllng oa ootti 

Where Supreme Court on certio¬ 
rari reversed decree reversing dis¬ 
trict court's Judgment approving 
railroad reorganization plan, appel¬ 
lees in circuit court of appeals were 
left free of provision for costs 
against them, and Supreme Court as¬ 
sessed costs against losing parties 
on review, without prejudice to mo¬ 
tion for allowance for disbursements. 
U.S.—^Eoker v.- Western Pac. R. R. 
Corporation, Cal., 63 S.Ct. 692, 3l8 
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U.S. 448, 87 L.Ed. 892, rehearing de¬ 
nied 63 S.Ct. 986, 318 U.S. 803, 87 
L.Ed. 1166, Crocker First Nat. Bank 
of San Francisco v. Western Pac. 

R. Corp., 63 S.Ct. 986, 318 U.S. 803, 
87 L.Ed. 1166, Reconstruction Fi¬ 
nance Corp. V. Western Pac. R. 
Corp., 63 S.Ct. 986, 318 U.S. 803, 87 
L.Ed. 1166, and Irving Trust Co. v. 
Crocker First Nat. Bank of San 
Francisco, 63 S.Ct. 988, 318 U.S. 803, 
87 L.Ed. 1167. 

23. U.S.—Keller v. Adams-Campbell 
Co., Cal., 44 S.Ct. 366, 264 U.S. 314, 
68 L.Ed. 705. 

24. U.S.—Adkins v. E. I. Du Pont 
De Nemours & Co., Okl., 69 S.Ct. 86, 
335 U.S. 331, 93 L.Ed. 43. 11 A.L.R. 
2d 599. 

Xieave granted to proceed in forma 
pauperis. 

U.S.—Holiday v. Johnston, Cal., 61 S. 
Ct. 1016, 313 U.S. 342, 85 L.Ed. 
1392. 

Showing required 

Applicant for copies of records to 
be prepared without payment of 
costs for use in applying to Supreme 
Court in forma pauperis for certiorari 
to review decision denying leave to 
file petition for writ of mandamus 
must show merit in proposed pfo- 
ceeding, and in absence of such 
showing, application would be denied. 
U.S.—Stewart v. St. Sure, C.C.A.Cal., 
109 F.2d 162, certiorari denied 60 S. 
Ct. 470, 309 U.S. 653, 84 L.Ed. 1003, 
rehearing denied 60 S.Ct. 588, 309 U. 

S. 696, 84 L.Ed. 1036. 

Afidavits treated as suttoieat to ex¬ 
pedite case 

Where only question involved on 
certiorari was whether district court 
and court of appeals had erred in 
holding affidavits in support of mo- 
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3. Review of Decisions of District Courts 
§ 205. In General i take a direct appeal or writ of error to the Supreme 


Direct review by the Supreme Court of decisions of 
the district court may be had only as authorized by 
statute. When an appeal is improperly taken to the 
Supreme Court, the latter may save appellants their 
proper remedies by appropriate order. 

A direct review by the Supreme Court of an in¬ 
terlocutory or final judgment or decree of a dis¬ 
trict court may be had in the cases specified in the 
controlling statutes,25 and only in such cases.2<» A 
jurisdictional barrier to an attempted appeal binds 
the Supreme Court, even though not invoked by 
appellces.27 If a party takes an appeal or writ of 
error to the court of appeals, he cannot subsequently 


Court in the same case.28 

A premature appeal will be dismissed,^®*® but 
the allowance by the district court of a premature 
appeal to the Supreme Court does not deprive the 
district court of jurisdiction thereafter to allow a 
timely appeal. 28.10 a motion to amend the findings 
tolls the time to appeal where a reconsideration of 
certain basic findings of fact and the alteration 
of the conclusions of the court are sought.28.i5 

Only final and complete judgments of the district 
courts are subject to direct review by the Supreme 
Court,20 except as authorized by statute and judicial 


tions for leave to appeal in forma 
pauperis insufficient, affidavits in 
support of motion for leave to pro- 
<‘eed In Supreme Court without giving: 
security for costs would be treated 
as sufficient in order to g:et at the 
important questions Involved with¬ 
out further delay. 

U.S.~Adkins v. E. I. Du Pent De 
Nemours & Co., Okl., 69 S.Ct. 85. 
33r» U.S. 331, 93 L.Ed. 43, 11 A.L. 
R.2d 699. 

25. TT.S.—Northern Pac. Ry. Co. v. 
U. S.. Wash., 78 S Ct. 514, 356 U.S. 
1. 2 L.Ed.2d 646—Hughes v. U. S.. 
N.T., 72 S.Ct. 306, 342 U.S. 353. 96 
L.Ed. 394—U. S. v. Lino Material 
Co., Wis., 68 S.Ct. 550. 333 U.S. 287, 
92 L.Ed. 701—irnion Pac. R. Co. v. 
U. S., Mo.. 61 S.Ct. 1064. 313 U.S. 
460. 85 L Ed. 1463, rehearing denied 
62 S.Ct. 61. 314 U.S. 707, 86 L.Ed. 
665—Ethyl Gasoline Corp. v. U. S., 
N.Y., 60 S.Ct. 618, 309 IT S. 436, 84 
L.Ed. 852—Stafford v. Wallace, III., 
42 S.Ct. 897, 258 U.S. 496, 66 L.Ed. 
735. 23 A.L.R. 229. 

Direct review of: 

Cases involving orders of the inter¬ 
state commerce commission see 
Commerce S 148 m. 

Decisions in criminal cases see in¬ 
fra § 223. 

Decisions, In suits in which United 
States is party, against constitu¬ 
tionality of federal statute see 
infra f 220 c. 

Orders granting or denying an in¬ 
terlocutory or permanent injunc¬ 
tion restraining a state officer 
from enforcing an unconstitu¬ 
tional state statute or order of 
an administrative board see in¬ 
fra 8 220 a. 

Suits to restrain enforcement of 
federal statute see infra S 220 b. 

Oertlorazi 

In government's actions against ex¬ 
port associations to enjoin violation 
of Sherman Act in sale of alkalies in 
interstate and foreign commerce an 
order of district court denying de¬ 


fendants' motion to dismiss the com¬ 
plaints, which motion wa.s made on 
ground that exclusive jurisdiction of 
matters charged in complaints was 
vested in first instance in Federal 
Trade Commission under Webb-Pom- 
erenc Act, would, in Supreme Court’.s 
discretion, be reviewed by writ of 
certiorari in view of hardship impos¬ 
ed on defendants by long postponed 
appellate review, coupled with at¬ 
tendant infringement of asserted 
congressional policy of conferring 
primary jurisdiction on the commis¬ 
sion. 

U.S.-—U. S. Alkali Export Ass'n v. U. 
S., N.Y.. 65 S.Ct. 1120, 325 U.S. 196, 
89 L.Ed. 1554. 

Prior to amendment in 1935, which 
specifically provided that appeal 
could be taken as provided therein, 
and not otherwise, the former Judi¬ 
cial Code did not purport to embody 
all the laws on the subject. 

Xj.s.—Street & Smith v. Atlas Mfg. 
Co., Mo., 34 act. 73, 231 U.S. 348, 68 
L.Ed. 262. 

25 C.J. p 879 note 35. 

26. U.S.—Columbia Gas & Electric 
Corp. v. American Fuel & Power 
Co.. Ky.. 64 S.Ct. 1068, 322 U.S. 379, 
88 L.Ed. 1137—Oklahoma Gas & 
Electric Co. v. Oklahoma Packing 
Co.. Okl., 64 S.Ct. 732, 292 U.S. 386, 
78 L.Ed. 1318—State of Missouri v. 
Missouri Pac. Ry. Co., Mo., 64 S.Ct. 
669, 292 U.S, 13, 78 L.Ed. 1087, re¬ 
hearing denied 64 S.Ct. 713, 292 U.S. 
603, 78 L.Ed. 1466—Moore v. Fi¬ 
delity & Deposit Co., Or., 47 S.Ct. 
105. 272 U.S. 317, 71 L.Ed. 273— 
Crouch V. U. a, Va., 46 S.Ct. 71, 
266 U.S. 180, 69 L.Ed. 233—Street 
V. Shipowners' Ass’n of Pacific 
Coast, Cal., 44 S.Ct. 119, 263 U.S. 
334. 68 L,Ed. 826—^Pothiar v. Rod- 
man, R.I.. 43 act 874, 261 U.S. 807, 

67 L.Ed. 670—Pronovost v. U. S., 
Mont, 34 act 891, 232 U.S. 487. 

68 L.Ed. 696. 

In re Graves, C.C.A.Mass., 270 F. 
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181 —In re Layne, C.C.A.Mass., 270 
F. 181. 

26 C.J. p 879 notes 27-82, p 863 note 
39 [b]. 

Dominating policy of statute defin¬ 
ing jurisdiction of Supreme Court 
was to restrict direct review to Su¬ 
preme Court as a matter of right, and 
more particularly to shut off such di¬ 
rect review of judgments of federal 
nisi prius courts. 

U.S.—U. S. V. Belt App.D.C., 63 S.Ct 
1278, 319 U.S. 521, 87 L.Ed. 1659. 

27. U.S.—Rorick v. Board of Com’rs 
of Everglades Drainage Dist, Fla., 
69 S.Ct 808, 307 U.S. 208, 83 L.Ed. 
1242. 

28. U.S.—Carter v. Roberts, N.Y., 20 
S.Ct. 713, 177 U.S. 496. 44 L.Ed. 861. 

25 C.J. p 880 note 40. 

28.5 U.S.—^U. S. V. Crescent Amuse¬ 
ment Co., Term., 65 S.Ct. 254, 323 
U.S. 3 73. 89 L.Ed. 650, rehearing de¬ 
nied 65 S.Ct. 437, two cases, 323 

U. S. 818, 89 L.Ed. 160. 

Appeal held premature 

Appeal from final judgment before 
disposition of motion to amend find¬ 
ings in anti-tru.st case which motion 
sought reconsideration of certain ba¬ 
sic findings of fact and alteration of 
conclusions of district court. 

U.S.—^U. S. V. Crescent Amusement 
Co., supra. 

28.10 U.S.—^U. S. V. Crescent Amuse¬ 
ment Co., supra. 

88.15 U.S.—U. S. V. Crescent Amuse¬ 
ment Co., supra. 

89. U.S.—Collins v. Miller, La., 40 
S.Ct. 347. 252 U.S. 864, 64 L.Ed. 
616. 

25 C.J. p 880 note 41. 

Denial of motion to Intervone 

(1) Denial of motion to intervene 
Is final decree. 

U.S.—^Missouri-Kansas Pipe Line Co. 

V. U. S., Del., 61 S.Ct. 666, 312 U. 
S. 502, 85 L.Ed. 975. 

(2) If applicant to intervene in 
Sherman Act proceedings might in- 
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practice in a limited class of cases.3® 

An indirect review of a judgment of a court of 
appeals cannot be had on appeal from a judgment 
entered by a district court pursuant to a mandate 
of the court of appeals.^i 

Although the Supreme Court has power to bring 
a case before it prior to the time the court of ap¬ 
peals has had an opportunity to act on a petition for 
a stay or to hear an appeal, the power has been 
rarely exercised, and will be denied where the court 
of appeals is the regular court for reviewing the 
orders of the district court in question and the ap¬ 
peal and petition for a stay are matters properly 
to be adjudicated by it in the first instancc.3i-5 

Matters not before the district court when it was 
called on to make the decision appealed from are not 


a proper or necessary part of the record on ap- 
peal,3i io and may be stricken from the praecipe by 
the district court.3i*lB 

Even though the Supreme Court cannot under a 
statutory provision for direct appeal hear the mer¬ 
its of a case, it will, where the question of juris¬ 
diction was not obviously settled by prior decisions, 
enforce the limitations of the statute by an order 
framed to save appellants their proper remedies,^^ 
as by vacating the decree and remanding the cause 
to the court which heard it, so that it might enter a 
fresh decree from which appellants might, if they 
wished, perfect a timely appeal to the court of ap- 
peals.33 Where, however, appellants had also ap¬ 
pealed from the decree to the court of appeals, their 
remedy will be preserved by dismissing the appeal in 
the Supreme Court without more.34 


terrene of right, order of district 
court denying Intervention was ap¬ 
pealable. 

U.S.—Sutphen Estates v. XJ. S., N.Y., 
72 S.Ct. 14, 342 U.S. 19, 96 L.Ed. 
19, rehearing denied 72 S.Ct. 289, 
342 U.S. 907, 96 L.Ed. 679. 

(3) Exercise of discretion on mo¬ 
tion to intervene is not reviewable by 
an appellate court unless clear abuse 
is shown, and It la not ordinarily 
possible to determine that question 
except in light of the whole record. 
U.S.—Allen Calculators v. National 

Cash Register Co., Ohio, 64 S.Ct. 
905. 322 U.S. 1 37, 88 L.Ed. 11S8, re¬ 
hearing denied 64 S.Ct. 1267, 322 
U.S. 771, 88 L.Ed. 1596. 

(4) It was, inter alia, to prevent 
delay of unwarranted appeals by dis¬ 
appointed applicants to intervene, 
which would suspend ultimate dis¬ 
position of suit under anti-trust acts, 
that jurisdiction to review di.strict 
court decrees was not ve.sted in the 
courts of appeals, but solely in the 
Supreme Court, and that the Expedit¬ 
ing Act limited the right of appeal 
to final decrees. 

U.S,—^Allen Calculators v. National 
Cash Register Co., supra. 

(5) Where company which had 
been restrained, pursuant to anti¬ 
trust statutes, from acquiring con¬ 
trol of a competitor, petitioned for 
leave to acquire stock of a competi¬ 
tor, and district court entered a final 
decree on the merits of company’s pe¬ 
tition prior to allowing the appeal 
from order denying Intervention to 
another competitor, the appeal would 
be treated as taken from the final 
decree, and as attacking that decree 
because of wrongful denial of inter¬ 
vention, and decree would have to be 
alllrmed where It was not shown that 
district court abused Its discretion In 
denying intervention. 

U.S.—Allen Calculators v. National 
Cash Register Co., supra* 


JTndgmaiLt of dismissal 

Even though government, adamant 
In Its refusal to obey order directing 
It to produce grand Jury transcript 
for inspection by defendants in civil 
suit brought by government to enjoin 
alleged violations of Sherman Act, 
had filed motion which resulted In 
amended order providing for dis¬ 
missal unless transcript were releas¬ 
ed by certain date and judgment of 
dismissal entered by district court 
when government persisted in Its re- 
fu.sal to produce transcript, orders of 
dismissal were final orders, ending 
case, and appeal therefrom would lie. 
U.S.—^U. S. V. Procter & Gamble Co., 
N.J., 78 S.Ct. 983, 366 U.S. 677, 2 L. 
Ed.2d 1077. 

30. U.S.—Rochester Telephone Cor¬ 
poration V, U. S., N.Y., 69 >S.Ct. 754, 
307 U.S. 125, 83 L.Ed. 1147. 

Decisions In criminal cases see infra 
9 223. 

Interlocutory injunctions see infra 5 
220 . 

31. U.S.—^Farmers* & Mechanics’ 
Nat. Bank v. Wilkin.son, Tex., 46 
S.Ct. 144, 266 U.S. 603. 69 L.Ed, 
408, amended on other grounds 46 
S.Ct. 361. 

25 C.J. p 880 note 43. 

31.5 U.S.—^Aaron v. Cooper, Ark., 78 
S.Ct. 1189, 357 U.S. 566, 2 L.Ed.2d 
1544. 

31.10 U.S.—^U. S. V. International 
Boxing Club of N. T., D.C.N.Y., 123 
F.Supp. 675. 

31.15 U.S.—^U. S. V. International 
Boxing Club of N. T., supra. 

32. U.S.—Phillips v. U. S., Okl., 61 
S.Ct. 480, 312 U.S. 246, 86 L.Ed. 
goo—Rorlck V. Board of Com’rs of 
Everglades Drainage Dist., Fla., 69 

I S.Ct. 808, 307 U.S. 208, 88 L.Ed. 1242 
I —William Jameson & Co. v. Mor- 
gonthau, D.C., 69 S.Ct. 804, 307 U.S. 

I 171, 88 L.Ed. 1189—Wilentz v. Sov- 
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erelgn Camp. W. O. W., N.J., 69 S. 
Ct. 709, 306 U.S. 673, 83 L.Ed. 994— 
International Ladies’ Garment 
Workers’ Union v. Donnelly Gar¬ 
ment Co., Mo.. 68 S.Ct. 876, 304 U. 
S. 243, 82 L.Ed. 1316, mandate con¬ 
formed to 23 F.Supp. 998. reversed 
on other grounds 99 P.2d 309, cer¬ 
tiorari denied International Ladies’ 
Garment Workers’ Union v. Don¬ 
nelly Garment Co., 69 S.Ct. 364. 
306 U.S. 662, 83 L.Ed. 430—Oklaho¬ 
ma Gas & Eleetric Co. v. Oklahoma 
Packing Co., Okl., 64 S.Ct. 732, 292 
U.S. 386, 78 L.Ed. 1318—Gully v. 
'interstate Natural Gas Co., Mi.ss., 
54 S.Ct. 565. 292 U.S. 16, 78 L.Ed. 
1088. 

33. U.S.—Phillips v. U. S.. Okl., 61 
S.Ct. 480. 312 U.S. 246, 85 L.Ed. 
800—Rorlck v. Board of Com’rs of 
Everglades Drainage Dist., Fla., 69 
S.Ct. 808, 307 U.S. 208, 83 L.Ed. 
1242—^IVilliam Jameson & Co. v. 
Morgenthau, D.C.. 69 S Ct. 804, 307 
U.S. 171, 83 L.Ed. 1189—Interna¬ 
tional Ladie.s’ Garment Workers* 
Union v. Donnelly Garment Co., 
Mo., 58 S.Ct. 875, 304 U.S. 243, 82 
L.Ed. 1316, mandate conformed to, 
D.C., 23 F.Supp. 998, reversed on 
other grounds, C.C.A., 99 F.2d 309, 
certiorari denied International La¬ 
dies* Garment Workers* Union v. 
Donnelly Garment Co., 69 S.Ct. 364, 
305 U.S. 662, 83 L.Ed. 430—Okla¬ 
homa Gas & Electric Co. v. Okla¬ 
homa Packing Co., Okl., 64 S.Ct. 
732, 292 U.S. 386, 78 L.Ed. 1318— 
Gully V. Interstate Natural Gas 
Co., Miss., 54 S.Ct. 666, 292 U.S. 16, 
78 L.Ed. 1088. 

Covington v. Montgomery County 
School Bd., D.C.N.C,, 139 F.Supp. 
161. 

34. U.S.—Columbia Gas & Electric 
Corp. V. American Fuel & Power 
Co., Ky., 64 S.Ct. 1068, 322 U.S. 379, 
88 L.Ed. 1137—^Wilentz v. Sovereign 
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§ 206. Where Jurisdiction in Issue 

Provision was made by the former Judicial Code, 
derived from the Act of March 3, 1891 § 5, as 
amended in 1915, for a direct appeal to the Supreme 
Court from the district courts in any case in which 
the jurisdiction of the court was in issue, but this 
provision was abrogated by the amendment of Feb¬ 
ruary 13, 1925, and a direct appeal can be had only 
in the instances provided by statute. For a dis¬ 
cussion of the practice under the superseded pro¬ 
visions of the Judicial Code, reference is made to 25 
•C.J. p 880 note 44-p 911 note 99 and also to the 
cases arising under such provisions, since the pub¬ 
lication of that treatise, which are cited for their 
historical importance, infra §§ 208-218. 

§ 207. -Statutory Provisions 

As noted supra § 206, provision was formerly 
made by the federal statutes for a direct appeal to 
the Supreme Court from the district courts in any 
case in which the jurisdiction of the district court 
was in issue. 

§ 208. — General Conditions to Appellate 
Jurisdiction 

Oth«r conditions to appellate Jurisdiction must have 
been present to warrant a direct appeal on a Jurisdic¬ 
tional question. 

Under the prior practice, see supra § 206, there 
could be no appeal because of the fact that juris¬ 
diction was in issue unless other conditions to ap¬ 
pellate jurisdiction were mct.35 


.36 C5.J.S. 

§ 209. — Respective Jurisdiction of Su¬ 
preme Court and Court of Appeals 

The Supreme Court had exclusive Jurisdiction where 
the sole question involved was a directly revlewable ques¬ 
tion of Jurisdiction. 

Under the prior practice, see supra § 206, the ju¬ 
risdiction of the Supreme Court was exclusive where 
the sole question decided by the trial court was a 
directly reviewable question of jurisdiction, but, 
under some circumstances where the case was de¬ 
cided on the merits, the appeal could be taken to the 
circuit court of appeals.^® 

§ 210. — What are Questions of Jurisdic¬ 
tion in General 

Questions of Jurisdiction were limited to questions of 
federal Jurisdiction. 

Under the former practice here under consider¬ 
ation, see supra § 206, jurisdiction was limited to 
questions of jurisdiction as a federal court and did 
not include questions dependent on principles of 
general law.37 

§ 211. —~ Particular Classes of Cases In¬ 
volving Jurisdiction 

Direct appeal was permitted in cases of many differ¬ 
ent classes. 

Under the prior practice of direct appeal from 
the district court, see supra § 206, jurisdiction was 
invoked in a wide variety of cases including cases 
removed from state courts.3 8 


Camp, W. O. W., N.J., 69 S.Ct. 709, 
306 U.S. 573, 83 L.Ed. 994. 

35. U.S.—Sovereign Camp, W. O. W. 
V. O’Neill, Tex., 46 S.Ct. 49, 266 U. 
S. 292, 69 L.Ed. 293—Smith v. Ap¬ 
ple, Kan., 44 S.Ct. 311, 264 U.S. 274, 

68 L.Ed. 678—^Wilson v. Republic 
Iron & Steel Co., Ala., 42 S.Ct. 36. 
257 U.S. 92, 66 L.Ed. 144. 

U. S. V. Babcock, C.C.A.Wa8h., 
293 P. 196, transferred, see, D.C., U. 
S. v. Clausen, 291 P. 231, and error 
dismissed 46 S.Ct. 126, 266 U.S. 641, 

69 L.Ed. 484. 

25 C.J. p 882 note 63-p 884 note 83. 

36. U.S.—Smyth v. Asphalt Belt Ry. 
Co., Tex., 45 S.Ct. 242, 267 U.S. 326, 
69 L.Ed. 629, transferred, see, D.C., 
292 P. 876—Wagner Electric Mfg. 
Co. V. Lyndon, Mo., 43 S.Ct. 689, 
262 U.S. 226. 67 L.Ed. 961—Colum¬ 
bus Construction Co. v. Crane Co., 
Ill., 19 S.Ct. 721, 174 U.S. 600, 48 
Z^BdL 1103. 


E. T. Seggerman Co. v. Danish 
Pride Milk Products Co., C.C.A.N. 
T., 6 F.2d 874—Chin Wey v. Wix- 
on, C.C.A,Mass., 4 P.2d 247—R. H. 
Hassler, Inc. v. Shaw, C.C.A.S.C., 3 
P.2d 606—U. S. v. Brown. C.C.A. 
Minn., 281 P. 667—^American Exch. 
Nat. Bank v. Garvan, C.C.A.N.Y., 
273 F. 43, affirmed Simon v. Ameri¬ 
can Exch. Nat. Bank, 43 S.Ct. 165, 
260 U.S. 706, 67 L.Ed. 474—Consoli¬ 
dated Textile Corporation v. Dick¬ 
ey, C.CMA.Ga., 269 F. 942—Perrett v. 
Clara Kimball Young Film Corpo¬ 
ration, C.C.A.N.Y.. 269 P. 613. 

25 C.J. p 884 note 86~p 886 note 13. 

37. U.S.—Timken Roller Bearing Co. 
v. Pennsylvania R. Co., Ohio, 47 S. 
Ct. 660, 274 U.S. 181, 71 L.Bd. 989— 
Smyth V. Asphalt Belt Ry. Co., 
Tex., 46 S.Ct. 242, 267 U.S. 326, 69 L. 
Ed. 629, transferred, see, D.C., 292 
P. 876, amended on other grounds, 
C.C.A., 12 P.2d 14—-Oliver American 
Trading Co. v. U. S. of Mexico, N. 
44 S.Ct. 890, 264 U,S. 440, 68 L. 
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Ed. 778—Smith v. Apple, Kan., 44 
S.Ct. 311, 264 U.S. 274, 68 L.Ed. 678 
—Binderup v. Path4 Exch., Neb., 44 
S.Ct. 96, 263 U.S. 291, 68 L.Ed. 808. 

Boston Acme Mines Corporation 
v. Salina Canyon Coal Co., C.C.A. 
Utah, 3 F.2d 729—McConaughey v. 
Morrow, C.C.A.Canal Zone, 279 P. 
617, affirmed 44 S.Ct. 78, 263 U.S. 39. 
68 L.Ed. 153—In re Anderson, C.C. 
A.N.Y., 279 P. 526—1. T. S. Rubber 
Co. V. Essex Rubber Co., C.C.A. 
Mass., 276 F. 478, reversed on other 
grounds 281 P. 6, and appeal dis¬ 
missed 42 S.Ct. 45, 257 U.S. 664, 66 
L.Ed. 424—Consolidated Textile 
Corporation v. Dickey, C.C.A.Ga., 
269 P. 942. 

25 C.J. p 886 note 14~p 889 note 64. 

38. U.S.—^Rooker v. Fidelity Trust 
Co., Ind., 44 S.Ct. 149, 263 U.S. 413, 
68 L.Ed. 862—Pothier v. Rodman, 
R.I., 43 S.Ct 874, 261 U.S. 807, 67 
L.Ed. 670. 

26 C.J. p 889 not* 66-p 898 nots 81 . 
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§ 212. -Particular lasues Involving Ju¬ 

risdiction 

Any Itfue Involving federal Jurisdiction permitted an 
appeal to the Supreme Court. 

The rules permitting review on direct appeal 
from the district court on a question of jurisdiction, 
see supra § 206, were applied generally to all issues 
involving a question of jurisdiction.^® 

§ 213. -Judgment or Decree on Mandate 

of Court of Appeals 

A judgment on a mandate from the circuit court of 
appeals was not as a rule revlewable. 

The Supreme Court could not review the judg¬ 
ment or decree of a district court entered in compli¬ 
ance with the mandate of the circuit court of ap¬ 
peals to which the case had been previously taken, 
unless the decision of the circuit court of appeals 
was absolutely void for want of jurisdiction.^® 

§ 214. — Decision on Jurisdictional Ques¬ 
tion by District Court 

A Jurisdictional question must have been actually 
decided by the district court. 

There could be no direct appeal from the district 
courts to the Supreme Court on questions involving 
the jurisdiction of the lower court under the old 
practice unless a reviewable question of jurisdiction 
was regarded as in issue and was actually decided 
by the trial court; and, if the trial court did no 
more than pass on the merits of the controversy the 
appeal was dismissed,*^ 

§ 215. -Certification of Jurisdictional 

Question or Substitute Therefor 

There must have been a certification by the trial 
court of the question of Jurisdiction. 

Under the former practice an absolute prerequi¬ 
site to the exercise of jurisdiction by the Supreme 
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Court was a valid, sufficient, and timely certificate 
by the trial court of the question of jurisdiction or 
the equivalent of such certificate.^* 

§ 216. -Record and Proceedings Not in 

Record Respecting Jurisdiction 

Under the former practice of direct appeal from 
the district court on a question of jurisdiction, see 
supra § 206, the right of the Supreme Court to re¬ 
view could not rest on matters outside the record, 
as shown in 25 C.J. p 907 notes 18-36. 

§ 217. -Advancement of Cause on Dock¬ 

et 

A casa In which Jurisdiction was tha only quastlon 
In Issue might be advanced on the docket. 

Provision was made for the advancement of cas¬ 
es brought to the Supreme Court on the docket where 
the question of the jurisdiction of the court below 
was the only question in issue.^* 

§ 218. - Determination and Disposition 

of Jurisdictional Questions 

The case was disposed of on tha quastlon of Juris¬ 
diction of tha court below as shown by tha entire record. 

Under the practice outlined supra § 206, in the 
case of a direct appeal on a question involving ju¬ 
risdiction, determination of the case by the Supreme 
Court was made on examination of the entire rec¬ 
ord, and the Supreme Court would consider only the 
question of jurisdiction of the court below. In pass¬ 
ing on the question, the court would consider wheth¬ 
er the conclusion on that question was warranted by 
the evidence before the court below and disclosed 
in the record. A case not within the appellate ju¬ 
risdiction of the court would be dismissed; and the 
decision of the district court could be affirmed, re¬ 
versed, or modified, or the case could be remanded 


39. U.S.—Sovereign Camp, W. O. W. 
V. O’N'elll, Tex., 46 S.Ct. 49, 266 U. 
S. 292, 69 L.Ed. 293—Nassau Smelt¬ 
ing & Refining Works v. U. S., N. 
Y., 45 S.Ct. 25, 26G U.S. 101, 69 L.Ed. 
190—Transportes Marltimos Do Es- 
tado V. Almeida. N.Y., 44 S.Ct. 449, 
266 U.S. 104, 68 L.Ed. 932, trans¬ 
ferred. see, C.C.A., 6 F.2d 161—Hoff¬ 
man V. McClelland, Tex., 44 S.Ct. 
407. 264 U.S. 662, 68 L.Ed. 846, 
transferred, see, C.C.A., 284 F. 837 
—Oliver American Trading Co. v. 
U. S. of Mexico, N.T., 44 S.Ct. 390, 
264 U.S. 440, 68 L.Ed. 778—Wagner 
Electric Mfg. Co. v. Lyndon, Mo., 
48 S.Ct. 689, 262 U.S. 226, 67 L.Ed. 
961—Davis V. Wallace, N.D., 42 S. 


Ct. 164, 267 U.S. 478, 66 L.Ed. 326— 
Robert Mitchell Furniture Co. v. 
Selden Breck Const. Co., Ohio. 42 
S.Ct, 84, 257 U.S. 213, 66 L.Ed. 201. 

E. T. Seggerman Co. v. Danish 
Pride Milk Products Co., C.C.A.N.Y., 
6 P.2d 874—^Boston Acme Mines 
Corporation v. Salina Canyon Coal 
Co., C.C.A,Utah, 3 F.2d 729—Nel¬ 
son V. Hebert, C.C.A.La., 296 F. 445 
—Hoffman v. McClelland, C.C.A. 
Tex., 284 F. 837, transferred, see 44 
S.Ct. 407, 264 U.S. 662, 68 L.Ed. 
845—In re Anderson, C.C.A.N.T., 
279 F. 625—Consolidated Textile 
Corporation v. Dickey, C.C.A.Qa., 
269 F 942. 

26 C.J. p 898 note 22-p 901 note 38. 
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40. U.S.—^Farmers* & Mechanics* 
Nat. Bank v. Wilkinson, Tex., 46 S. 
Ct. 144, 266 U.S. 603, 69 L.Ed. 408, 
amended on other grounds 46 S.Ct. 
851. 

26 C.J. p 902 notes 87-42. 

41. U.S.—State of Arkansas v. 
Schlierholz, Ark., 21 S.Ct. 229, 179 
U.S. 698, 46 L.Ed. 335. 

25 C.J. p 903 note OS-p 904 note 59. 

42. U.S.—Smith V. Apple, Kan., 44 S. 
Ct 311, 264 U.S. 274, 68 L.Ed. 678. 

26 C.J. p 904 note 60-p 907 note 17. 

43. U.S.—^Aspen Mining 4b Smelting 
Co. V. Billings, Colo., 14 S.Ct 4. 160 
U.S. 31, 87 L.Ed. 986. 

25 C.J. p 907 notes 87, 88. 
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with directions, as the circumstances might re- 
quirc.^^ 

§ 219. - Second Appeal 

A second appeal could be had under certain condi¬ 
tions. 

Under the former practice there might be a sec¬ 
ond appeal under some circumstances where a di¬ 
rectly reviewable question of jurisdiction was in- 

volved.45 

§ 220. Where Constitutional Questions In¬ 
volved 

a. Suit to restrain enforcement of state 

statute or administrative order 

b. Suit to restrain enforcement of fed¬ 

eral statute 

c. Suits involving United States and fed¬ 

eral statute 

d. Earlier statutes 

a. Suit to Kestrain Enforcement of State Stat¬ 
ute or Administrative Order 

The federal statute authorizing an appeal to the 
Supreme Court from an order of a district court of three 
Judges granting or denying an injunction restraining a 
state officer from enforcing an unconstitutional state 
statute or order of an administrative board Is a tech- 
■nical enactment which will be applied only to cases 
coming within its terms. 
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The Supreme Court will take jurisdiction of a 
direct appeal from the district court in a case com¬ 
ing within 28 U.S.C.A. § 1253 which authorizes di¬ 
rect appeal from an order granting or denying 
an interlocutory or permanent injunction in any civil 
action required by any act of Congress to be heard 
and determined by a district court of three judges, 
and 28 U.S.C.A. § 2281, which requires such a 
three-judge court to hear applications for injunc¬ 
tions to restrain, on the ground of the unconstitu¬ 
tionality of such statutes, state officers from enforc¬ 
ing state statutes or orders made by administrative 
boards or commissions acting under state statutes.^® 

The federal statutes are not a measure of broad 
social policy to be construed with great liberality, 
but are enactments technical in the strict sense of 
the term, and arc to be applied as such, being 
given a strict construction to protect the appellate 
docket of the Supreme Court.^'^*^ They are intended 
by Congress as a procedural protection against 
an improvident state-wide doom by a federal court 
of a state's legislative policy, and their purpose 
is to minimize, in an important class of cases, the 
delay incident to a review of a decree granting or 
denying an injunction. 

The statutes apply only where there is a substan¬ 
tial claim of invalidity under the federal constitu¬ 
tion and where an application for an injunction, 


44. TT.S.—Oliver American Trading 
Co. V. U, S. of Mexico, N.Y.. 44 S. 
Ct. 390, 264 U.S. 440, 68 I..Ed. 778 
—State of Ohio ex rel. Seney v. 
Swift & Co., Ohio, 43 S.Ct. 22. 260 

U. S. 146, 67 L.Ed 176—Wilson v. 
Republic Iron & Steel Co., Ala., 42 
S.Ct. 35. 267 U.S. 92. 66 U.Ed. 144. 

25 C.J. p 907 note 39~p 911 note 96. 

45. U.S.—McDaniel v. Traylor, Ark., 
29 S.Ct. 343, 212 U.S. 428, 63 L.Ed. 
584. 

25 C.J. p 911 notes 97-99. 

46. U.S.—St. John v. Wisconsin Em¬ 
ployment Relations Bd., Wis., 71 
S.Ct. 375, 340 U.S. 411, 96 L.Ed. 386 
—Ilerkness v. Irion, La., 49 S.Ct. 
40, 278 U.S. 92, 73 L.Ed. 198—In¬ 
terstate Busses Corporation v. 
Blodgett, Conn., 48 S.Ct. 230, 276 U, 
S. 246, 72 L.Ed. 651—Clark v. Poor. 
Ohio, 47 S.Ct. 702, 274 U.S. 654, 71 
L.Ed. 1199—Palmetto Fire Ins. Co. 

V. Conn, 47 S.Ct. 88, 272 U.S. 295, 
71 L.Ed. 243—Louisiana Public 
Service Commission v. Morgan’s 
Louisiana & T. R. & S. S. Co., La., 
44 S.Ct. 358, 264 U.S. 393, 68 L.Ed. 
766. 

Ryan v. Pennsylvania Public 
Utility Commission, D.C.Pa., 44 F. 


Supp. 91. appeal dlsmissefl 63 S.Ct. 
162, .317 TT.S. 702. 87 L.Ed. 561. 

25 C.J. p 879 note 34, p 915 notes 42, 
43. 

Jurisdiction of federal three-judge 
court in suit.s for injunction gen¬ 
erally see Injunctions § 168. 

Final portion of decree 

Supreme Court had jurisdiction of 
direct appeal from portion of decree 
denying permanent injunction re¬ 
straining public service commi.ssion 
of Missouri from prosecuting suits 
in enforcing Missouri statute govern¬ 
ing motor carriers, and court would 
not dismiss appeal from decree, not¬ 
withstanding it was not a final one in 
so far as it authorized recovery on a 
counterclaim and appointed special 
master to take necessary accounting. 
U.S.—^Eichholz v. Public Service 
Commission of State of Missouri, 
Mo., 59 S.Ct. 532. 306 U.S. 268, 622, 
83 L.Ed. 641. 

Merger of appeals 

An appeal from an order denying 
a temporary injunction was merged 
in appeal from final decree of dis¬ 
missal, and therefore should be dis¬ 
missed. 

U.S.—Pacific Telephone & Telegraph 
Co. V. Kuykendall, Wash., 44 S.Ct. 
553, 265 U.S. 196, 68 L.Ed. 975. 
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Decision appealable as matter of 
right 

U.S.—Radio Corp. of America v. IT. 
S,, D.C.Ill., 9.') F.Rupp. 660, aflirmed 
71 S.Ct. 806, 311 U.S. 412, 95 L Ed. 
1062. 

Scope of review 

On appeal to Supreme Court on 
ground of alleged unconstitutionality 
of state law, it is not desirable that 
courts should go beyond necessity to 
instruct ofliclals of state as to mean¬ 
ing of state law. 

U.S.—Palmetto Fire Ins. Co. v. Conn, 
47 S.Ct. 88, 272 U.S. 295, 71 L.Ed. 
243. 

47. U.S.—Phillips v. U. S., Okl., 61 
S.Ct. 480, 312 U.S. 2iG, 85 L.Ed. 
800. 

47.5 U.S.—Stalnhack v. Mo Hock Ke 
Lok To. Hawaii, 69 S.Ct. 606, 33G 
U.S. 368, 93 L.Ed. 741. 

48. U.S.—Phillips v. U. S., Okl., 61 
S.Ct. 480, 312 U.S. 246, 86 L.Ed. 800. 

49. U.S.—Stratton v. St. Louis 

Southwestern Ry. Co., Ill., 51 S. 
Ct. 8. 282 U.S. 10, 75 L.Ed. 136— 
Moore v. Fidelity & Deposit Co., 
Or.. 47 S.Ct. 105, 272 U.S. 317, 71 
L.Ed. 273. 
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for the purposes contemplated by the statute, is made 
and pressed.**® The statutes are not applicable to 
territories;®®-® so, a direct appeal to the Supreme 
Court will lie only if the suit is one to restrain 
the action of state officers,and the Supreme Court 
is without jurisdiction where it appears that a suit 
to enjoin an alleged unconstitutional order of a 
state commission directing a gas company to supply 
a consumer with gas at the prescribed rate was in 
reality not one to enjoin the action of the state offi¬ 
cers, but to enjoin a consumer from prosecuting a 
suit to recover alleged excess payments for gas.®^ 

An attack on lawless exercise of authority in a 
particular case is not, within the statutes, an attack 
■on the constitutionality of a statute conferring the 
authority, even though a misreading of the statute 
is invoked as justification and the enforcement 
of a statute is not sought to be enjoined merely be¬ 
cause a state official seeks shelter under it by way 
of defense against a charge of lawlessness. On 
their face the statutes preclude a reading which 
w'ould bring within their scope every suit to restrain 
the conduct of a state official whenever some enact¬ 
ment may be said to authorize the questioned con¬ 
duct.®® Furthermore, the judgment in an action at¬ 
tacking a regulation of a state board as unconstitu¬ 
tional without attacking the statute involved is 
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not appealable directly to the Supreme Court.®®-® 

The statutes have no application unless there is 
a proper appeal from a decree granting or denying 
an interlocutory or permanent injunction,®® and, 
so, where no appeal was taken to review a decree 
denying an injunction, the Supreme Court had no 
jurisdiction of an appeal seeking to review a para¬ 
graph of the decree dismissing defendant’s coun¬ 
terclaim,®*^ or of a direct appeal from a judgment 
dismissing a motion for assessment of damages and 
costs against plaintiffs and their injunction bond 
sureties.®® 

The jurisdiction of the Supreme Court depends 
on whether or not a special three-judge court was 
properly called,®®-® and a direct appeal can be taken 
under the statutes only if the suit requires the con¬ 
vening of such a court.®® A direct appeal may not 
be taken where the state statutes from which relief 
was sought do not constitute legislation of general 
application,®® or where no preliminary injunction 
was sought.®^ No appeal lies to the Supreme Court 
from an order of a single judge acting without juris¬ 
diction in granting an interlocutory injunction or 
final decree in such a cause.®^ 

In determining the validity of the state statute, 
the Supreme Court will accord great weight to the 
district court’s view of the state law.®® In review- 


60, tJ.S.—Stratton v. St. Louis 
Southwestern Ry. Co., III., 51 S.Ct. 
8, 282 U.S. 10, 76 L.Ed. IS.^J—Moore 
V. Fidelity & Deposit Co., Or., 47 
S.Ct. 105, 272 U.S. 317, 71 L.Ed. 273 
—In re Buder, Mo., 46 S.Ct. 657, 
271 U.S. 461. 70 L.Ed. 1036. 
vOronnd of allowing ox denying In¬ 
junction 

Where three-judge court rightly 
.acQuired and proceeded to exercise 
jurisdiction, appeal would be to Su¬ 
preme Court on whatever ground in¬ 
junction was allowed or denied, pro¬ 
vided constitutional question was 
substantial and not frivolous. 

U.S.—Brucker v. Fisher, C.C.A.Mich.. 
49 F.2d 759. 

50,5 U.S.—Stalnback v. Mo Hock Ke 
Lok Po, Hawaii, 69 S.Ct. 606, 336 
U.S. 368, 93 L.Ed. 741. 

Review of decisions of courts of ter¬ 
ritories and outlying possessions 
generally see Infra §8 225-230. 

51. U.S.— Oklahoma Gas & Electric 

Co. V. Oklahoma Packing Co., Okl., 
64 S.Ct. 732, 292 U.S. 386, 78 L.Ed. 
1318. 

Xooal oinoar not Included 

If defendant is a local officer per¬ 
forming local function In matter of 
interest only to particular county, 
federal statute providing for direct 
-appeal to supreme court has no ap¬ 


plication In suit to enjoin district 
attorney of certain county from 
criminally prosecuting plaintiff un¬ 
der allegedly unconstitutional state 
statute. 

U.S.—Spielman Motor Sales Co. v. 
Dodge, N.Y., 55 S.Ct. 678, 295 U.S. 
89, 79 L.Ed. 1322. 

52. U.S.—Oklahoma Gas & Electric 
Co. V, Oklahoma Packing Co., Okl., 
64 S.Ct. 732, 292 U.S. 386, 78 L.Ed. 
1318. 

53. U.S.—Phillips V. XT. S., Okl.. 61 
S.Ct. 480, 312 U.S. 246, 86 L.Ed. 
800. 

54 . u.s.—Phillips v. U. S., supra. 

55. U.S.—Phillips V. U. S., supra. 

55.5 U.S.—Sweeney v. State Board 

of Public Assistance, D.C.Pa., 36 
F.Supp. 973. 

56. U.S.—Public Service Commis¬ 
sion of Missouri v. Brashear 

Freight Lines. Mo., 69 S.Ct. 480, 
306 U.S. 204, 83 L.Ed. 608, rehear¬ 
ing denied 69 S.Ct. 784, 306 U.S. 
669, 83 L.Ed. 1063. 

67. U.S.—Public Service Commis¬ 
sion of Missouri v. Brashear 

Freight Lines, supra. 

58. U.S.—^Public Service Commis¬ 
sion of Missouri v. Brashear 

Freight Lines, Mo., 61 S.Ct. 784, 
212 U.S. 621, 85 L.Ed. 1083, rehear- 
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Ing denied 61 S.Ct. 638. 313 U.S. 
598, 85 L.Ed. 1551, conformed to, 
D.C., 41 F.Supp. 962. 

58.5 U.S.—Stainback v. Mo Hock Ke 
Lok Po, Hawaii, 69 S.Ct. 606, 336 
U.S. 368, 93 L.Ed. 741. 

69. TT.S.—^Rorick v. Board of Com’rs 
of Everglades Drainage Dist., Pla., 
59 S.Ct. 808, 307 U.S. 208, 83 L.Ed. 
1242—Wilentz v. Sovereign Camp, 
W. O. W., 59 S.Ct. 709, 306 U.S. 
573, 83 L.Ed. 994—Gully v. Inter¬ 
state Natural Gas Co., Miss., 54 S. 
Ct. 665, 292 U.S. 16, 78 L.Ed. 1088 
—Stratton v. St. Louis Southwest¬ 
ern Ry. Co., Ill., 61 S.Ct. 8. 282 U. 
S. 10, 76 L.Ed. 136—Moore v. Fi¬ 
delity & Deposit Co., Or., 47 S.Ct. 
105, 272 U.S. 317, 71 L.Ed. 273. 

60. U.S.—Rorick v. Board of Com’rs 
of Everglades Drainage Dist., Fla., 
59 S.Ct. 808, 307 U.S. 208, 83 L.Ed. 
1242. 

61. U.S.—Smith V. Wilson, Tex., 47 
S.Ct. 385, 273 U.S. 388, 71 L.Ed. 
699. 

62. U.S.—Stratton v. St. Louis 

Southwestern Ry. Co.. III., 61 S. 
Ct. 8, 282 U.S. 10. 75 L.Ed. 135. 

Grigsby v. Harris, D.G.Tex., 27 
F.2d 945. 

63. U.S.—Reits V. Mealey, N.T., <2 
S.Ct 24, 214 U.S. 22, 86 L.Ed. 81. 
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ing the lower court’s determination that state statu¬ 
tory regulations were unreasonable, the Supreme 
Court will examine the record, not to see whether 
the findings of the court below are supported by ev¬ 
idence, but to ascertain on the whole record wheth¬ 
er it is possible to say that the legislative choice 
is without rational basis.®* In reviewing the dis¬ 
trict court’s action in assuming jurisdiction, the 
Supreme Court will not consider affidavits filed with 
the Supreme Court for the purpose of supplementing 
the record by showing the amount in controversy as 
to one of the plaintiffs;®® although the Supreme 
Court may receive affidavits establishing its own ap¬ 
pellate jurisdiction under a statute prescribing that 
a specified amount in controversy is prerequisite to 
appeal, review of the action of the district court in 
assuming jurisdiction is confined to the record be¬ 
fore the district court.®® 

Determination and disposition of cause. The 
Supreme Court will make such decision in the case 
and such disposition thereof as the circumstances 
require.®®*® Thus where the allegations of the bill 
were sufficient to state a cause of action, but the bill 
had been dismissed without hearing evidence and 
without findings of fact on which the validity of the 
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legislative classification could be determined, the 
decree will be reversed and the cause remanded 
with directions for a final hearing, on pleadings and 
proofs, and to make findings of fact and conclusions 
of law,®7 

The decree of the Supreme Court on appeal from 
a decree of the district court restricting findings of 
confiscatory and reasonable gas rates to a valuation 
of the gas company’s properties as of a certain date 
must be similarly restricted.®® 

b. Suit to Restrain Enforcement of Federal 
Statute 

The federal etatute providing for a three-judge dia- 
trict court and direct appeal to the Supreme Court in 
Injunction auite involving the constitutionaiity of a fed¬ 
eral atatute appliee only to the particular class of cases 
therein described, and is inapplicable unless the ques¬ 
tions of constitutionality raised are substantial. 

The federal statutes, 28 U.S.C.A. §§ 1253, 2282, 
providing for a three-judge district court and direct 
appeal to the Supreme Court in injunction suits in¬ 
volving the constitutionality of a federal statute, 
provides for a procedure analogous to that under 
28 U.S.C.A. §§ 1253, 2281, considered supra in sub¬ 
division a of this section,®® but creates a controlling 


64. XJ.S.—South Carolina State 
Highway Department v. Barnwell 
Bros., S.C.. 58 S.Ct. 510, 303 U.S. 
177, 82 UEd. 734. 

65. tJ.S.—Clark v. Paul Gray, Inc., 
59 S.Ct. 744, 306 U.S. 683, 83 L.Ed. 
1001. 

66 . U.S.—Clark v. Paul Gray, Inc., 
supra. 

66.5 Bemaad for further proceed- 
lags 

(1) Where a suit to enjoin a state 
revenue commissioner from alleged 
Illegal assessment of taxes, suit was 
dismissed by the district court with¬ 
out addressing itself to the merits 
of the claim, the Supreme Court, on 
determining that the lower court had 
Jurisdiction, will remand to the dis¬ 
trict court for further proceedings. 
U.S.—Georgia K. R. & Banking Co. v. 

Redwine, Ga., 72 S.Ct. 321, 342 U. 
S. 299. 96 L..Ed. 335. 

(2) In a suit based on the failure 
to provide equal educational facili¬ 
ties for pupils of the white and col¬ 
ored races, where the district court 
ordered such facilities to be fur¬ 
nished, and ordered a report to be 
made to the court as to what action 
had been taken in compliance with 
the order, whereupon plaintiffs ap¬ 
pealed to the Supreme Court, the Su¬ 
preme Court vacated the Judgment 
and remanded the case to the district 
court to take whatever action It may 
deem appropriate in the light of the 
report furnished. 


U.S.—Briggs V. Elliott. S.C., 72 S.Ct. 
327, 342 U.S. 350, 96 L.Ed. 392. 

67. U.S.—Borden's T'arm Products 
Co. V. Baldwin, N.Y., 55 S.Ct, 187, 
293 U.S. 194, 79 L.Ed. 281, man¬ 
date granted 55 S.Ct. 239. 

Determination and disposition of 
cause In cases coming from inferi¬ 
or federal courts to Supreme Court 
generally see supra 9 201(14). 

68. U.S.—Central Kentucky Natural 
Gas Co. V. Railroad Commission of 
Kentucky, Ky.. 64 S.Ct. 154, 290 
U.S. 264, 78 L.Bd. 307. 

69. U.S.—^William Jameson & Co. v. 
Morgenthau, D.C., 69 S.Ct. 804, 307 
U.S. 171, 83 L.Ed. 1189—-Interna¬ 
tional Ladies' Garment Workers’ 
Union v, Donnelly Garment Co.. 
Mo., 68 S.Ct. 876, 304 U.S. 243, 82 
L.Ed. 1316, mandate conformed to, 
D.C., Donnelly Garment Co. v. In¬ 
ternational Ladies’ Garment Work¬ 
ers’ Union, 23 F.Supp. 998, reversed 
on other grounds, C.C.A., 99 F.2d 
309, certiorari denied Internation¬ 
al Ladies’ Garment Workers’ Un¬ 
ion V. Donnelly Garment Co., 69 S. 
Ct. 364, 306 U.S. 662, 83 L.Ed. 430. 

Jurisdiction of federal three-judge 
court in suits for injunction gen¬ 
erally see Injunctions 9 168. 
DoeketlBg 

(1) Under the statute authorizing 
direct appeals in injunction cases in¬ 
volving the validity of federal stat¬ 
utes, and under Supreme Court 
Rules. Supreme Court had Jurisdic¬ 
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tion to consider direct appeal from 
Judgment dismissing action to en¬ 
join enforcement of provision In the 
Hatch Act, even though the case wa.s 
not docketed within required sixty 
days. 

U.S.—^United Public Workers of 
America (C. I. O) v. Mitchell, App. 
D.C., 67 S.Ct. 656, 330 U.S. 76. 91 
L.Ed. 754. 

(2) Supreme Court Rule 47 adopt¬ 
ed pursuant to the statute authoriz¬ 
ing direct appeal in injunction cases 
Involving the validity of a federal 
statute, requires In accordance with 
the statute, that case be docketed 
within sixty days from allowance of 
appeal Instead of the forty days al¬ 
lowed by Rule 10, and requires the 
same practice for appeals under the 
statute that Rule 11 does for other 
appeals. 

U.S.—^United Public Workers of 
America (C. I. O.) v. Mitchell, App. 
D.C., 67 S.Ct. 666, 330 U.S. 75, 91 
L.Ed. 764. 

Tims for hsariag 

In view of congressional purpose 
to quicken review under the statute 
authorizing direct appeal in Injunc¬ 
tion cases involving the validity of a 
federal statute, the discretion to de¬ 
lay final hearing allowed under Su¬ 
premo Court Rule 11 will be exer¬ 
cised only on a definite showing of 
need therefor to assure ^alr review. 
U.S.—United Public Workers of 
America (C.I.O.) v« Mitchell. App. 
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distinction in that the former is inapplicable to at¬ 
tacks on administrative regulations or orders.^® 
The statutes are limited to the particular class of 
cases there described.*^! They do not provide for 
a case where the validity of an act of Congress is 
merely drawn in question, although that question 
be decided, but only for a case where there is an 
application for an interlocutory or permanent in¬ 
junction to restrain the enforcement of an act of 
Congress.72 The statutes are inapplicable unless the 
questions of constitutionality raised are substan- 

tial.'^S 

c. Suits Involving United States and Federal 
Statute 

The federal statute providing for direct appeal to the 
Supreme Court In any suit In a federal court to which 
the United States or its agent is a party In which any 
federal statute is held unconstitutional applies, however 
the question of constitutionality may arise, and does not 
require a three-judge court. 

Under the express provision of 28 U.S.C.A. § 
1252, any party may appeal to the Supreme Court 
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from an interlocutory or final judgment decree or 
order of any court of the United States, and of 
other designated courts of the Canal Zone, Guam, 
the Virgin Islands, and Puerto Rico, holding an act 
of Congress unconstitutional in any civil action, suit, 
or proceeding to which the United States or any 
of its agencies, or any officer or employee thereof, 
as such, is a party. The statute applies, however 
the question of constitutionality may arise, pro¬ 
vided the United States or an agency, officer, or em¬ 
ployee thereof, is or has become a party and the 
decision is against the validity of the act;73.60 and 
it empowers the Supreme Court to review, on direct 
appeal, a ruling against the constitutionality of an 
act of Congress when the ruling of unconstitution¬ 
ality is made in an application of the statute to a 
particular circumstance, rather than on the chal¬ 
lenged statute as a whole.'^3.66 The statute does 
not require a court of three judges, and no provi¬ 
sion is made for a direct appeal to the Supreme 
Court if the decision is in favor of the constitu¬ 
tionality of the act.^^ An honest and actual antag- 


D.C., 67 S.Ct. 666, 830 U.S. 76. 91 
L.Ed. 754. 

Declaratory JadentMiLt 

Where declaratory Judgment, If 
granted, would In eifect be a deci¬ 
sion on constitutionality of a federal 
statute having same force as an in¬ 
junction, the statutes providing for a 
three-judge court and direct appeal 
to Supreme Court In Injunction suit 
Involving constitutionality of federal 
statute would be applicable. 

.U.S.—U. S. V. 149 Gift Packages, 
More or Less, Labeled In Part “In¬ 
gredients; Sugar, Corn Syrup, 
Flour, Malt, Nuts, Cocoanut and 
Creamery Butter," etc., D.C.N.T., 
52 F.Supp. 993. 

Matters considered 

Supreme Court accepted govern¬ 
ment's assurance at the bar that 
merger of building and loan associa¬ 
tions would not follow reversal of 
three-judge court’s Judgment enjoin¬ 
ing merger and granting other relief, 
where there was no finding of threat 
to merge or evidence to sustain such 
a finding. 

U.S.—Fahey v. Mallonee, Cal., 67 S. 
Ct. 1662, 332 U.S. 246, 91 L.Ed. 
2030. 

Sffaot of dacisioa 

Where question of constitutional¬ 
ity of a ten-dollar limitation for com¬ 
pensation to an attorney handling a 
veteran's claim was brought up be¬ 
fore a three-judge court and appeal 
as of right was taken to the Su¬ 
preme Court following an adverse 
decision, Supreme Court’s dismissal 
of appeal settled the matter and, 
thereafter, court of appeals has nei- 

86 C.J.S.-44 


ther authority nor responsibility to 
consider that issue. 

U.S.—-Gostovlch V. Valore, C.A.Pa., 
257 F.2d 144. 

70. TT.S.—William Jameson & Co. 
V. Morgenthau, D.C., 69 S.Ct. 804, 
307 U.S. 171, 83 L.Ed. 1189. 

71. U.S.—^United Public Workers of 
America (C.I.O.) v. Mitchell. App. 
D.C., 67 S.Ct. 656, 330 U.S. 76. 91 
L.Ed. 754—International Ladles’ 
Garment Workers’ Union v. Don¬ 
nelly Garment Co., Mo., 68 S.Ct. 
876, 304 U.S. 243, 82 L.Ed. 1316, 
mandate conformed to, D.C., Don¬ 
nelly Garment Co. v. International 
Ladles’ Garment Workers’ Union, 
23 F.Supp. 998, reversed on other 
grounds. C.C.A,, 99 F.2d 309, cer¬ 
tiorari denied International Ladies’ 
Garment Workers’ Union v. Don¬ 
nelly Garment Co., 59 S.Ct. 364, 
805 U.S. 662, 83 L.Ed. 430. 

73. U.S.—International Ladles’ Gar¬ 
ment Workers’ Union v. Donnelly 
Garment Co., Mo., 68 S.Ct. 875, 304 
U.S. 243, 82 L.Ed. 1316, mandate 
conformed to, D.C., Donnelly Gar¬ 
ment Co. V. International Ladies’ 
Garment Workers’ Union, 23 F. 
Supp. 998, reversed on other 
grounds, C.C.A., 99 F.2d 309, cer¬ 
tiorari denied International Ladies’ 
Garment Workers’ Union v. Don¬ 
nelly Garment Co., 69 S.Ct. 364, 
805 U.S. 662, 83 L.Ed. 430. 

73. Qnastlott held not snbstaiitial 
Contention that Federal Alcohol 
Administration Act is unconstitu¬ 
tional because Twenty-First Amend¬ 
ment gives states complete control 
over commerce in intoxicating liq¬ 
uors, to the exclusion of Congress, 
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did not raise a substantial question 
of constitutionality of the Act, and 
hence did not authorize direct appeal 
to United States Supreme Court. 
U.S.—^William Jameson & Co. v. Mor¬ 
genthau, D.C., 69 S.Ct. 804, 307 U. 
S. 171, 83 L.Ed. 1189. 

73.50 U.S.—Fleming v. Rhodes, Tex., 
67 S.Ct. 1140, 331 U.S. 100, 91 L. 
Ed. 1368—International Ladies' 
Garment Workers’ Union v. Don¬ 
nelly Garment Co., Mo., 68 S.Ct. 
876, 804 U.S. 243, 82 L.Ed. 1316, 
mandate conformed to, D.C., Don¬ 
nelly Garment Co. v. International 
Ladies’ Garment Workers’ Union, 
23 F.Supp. 998, reversed on other 
grounds, C.C.A., 99 F.2d 309, cer¬ 
tiorari denied International Ladies’ 
Garment Workers’ Union v. Don¬ 
nelly Garment Co., 69 S.Ct. 864, 
305 U.S. 662, 83 L.Ed. 430. 
SuperiatandeBt of district JaU 
Superintendent of District of Co¬ 
lumbia Jail, in so far as he was 
custodian of federal prisoner, was an 
officer or employee of the United 
States, within statute. 

U.S.—Reid V. Covert, App.D.C., 76 S. 
Ct. 880, 351 U.S. 487, 100 L.Ed. 
1362, rehearing denied 77 S.Ct. 23, 

353 U.S. 352, reversed on other 
grounds on rehearing 77 S.Ct. 1222, 

354 U.S. 1, 1 L.Ed.2d 1148. 

73.65 U.S.—^Fleming v. Rhodes, 
Tex.. 67 S.Ct. 1140, 381 U.S. 100, 91 
L.Ed. 1368. 

74. U.S.—International Ladles* Gar¬ 
ment Workers* Union V. Donnelly 
Garment Co., Mo., 68 S.Ct. 876, 804 
U.S. 243, 82 L.Ed. 1816, mandate 
conformed to, D.C., Donnelly Gar¬ 
ment Co. ▼. International Ladies' 
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onistic assertion of rights to be adjudicated is in¬ 
dispensable, however, to adjudication of constitu¬ 
tional questions by the Supreme Court.*^^*® 

d. Earlier Statutes 

Under the provisione of the former Judicial Code, 
prior to its amendment, a direct appeal to the Supreme 
Court waa permitted In cates Involving the construction 
or application of the Constitution of the United States, 
the constitutionality of federal statutes, or the validity of 
the constitution or laws of a state, as against a claim of 
violation of the Federal Constitution. 

Under the provisions of the former Judicial Code, 
prior to its amendment by the Act of February 13, 
1925, a direct appeal could be taken to the Supreme 
Court from the district courts in any case that in¬ 
volved the construction or application of the Consti¬ 
tution of the United States; in any case in which 
the constitutionality of any law of the United States 
was drawn in question; and in any case in which 
the constitution or law of a state was claimed to be 
in contravention of the Constitution of the United 
States.^5 Xhe amending act made no broad pro¬ 
vision for direct appeal in such cases, however, and 
specifically provided that appeal could be taken as 
provided therein, and not otherwise; hence direct 
appeals do not lie from the district court on consti¬ 
tutional questions except such as are considered su¬ 
pra § 220a-c. 

§ 221. Where Validity or Construction of 
Treaties Involved 

Under former code provisions a direct appeal to the 
Supreme Court lay in a case in which the validity or con¬ 
struction of a treaty of the United States was involved. 

Under the former Judicial Code, prior to its 
amendment by the Act of February 13, 1925, an ap¬ 
peal or writ of error could be taken direct to the 
Supreme Court in any case in which the validity or 


86 CI.J.S. 

construction of any treaty made under the author¬ 
ity of the United States was drawn in question.^® 
The amending act made no provision for direct 
appeal in such cases, however, and specifically pro¬ 
vided that appeal could be taken as provided there¬ 
in, and not otherwise. 

§ 222. Prize Cases 

Formerly provision was made for direct appeals from 
the district court to the Supreme Court in prize cases. 

Prior to its amendment by the Act of February 
13, 1925, the former Judicial Code provided that 
appeals and writs of error could be taken from the 
district courts, direct to the Supreme Court from 
the final sentences and decrees in prize cases.'^’^ 
The amending act made no provision for direct 
appeal in such cases, however, and specifically pro¬ 
vided that appeal could be taken as provided there¬ 
in, and not otherwise; hence direct appeals from 
the district court in prize cases were abolished. 

§ 223. Criminal Cases 

Direct review by the Supreme Court of the Judgment 
of district courts in criminal cases may be had only as 
authorized by the Criminal Appeals Act, which provides 
for review, in certain specified instances, of decisions ad¬ 
verse to the United States, and which, being an innova¬ 
tion in criminal jurisdiction, cannot be extended beyond 
its terms. 

Under the express provision of the Criminal Ap¬ 
peals Act, 18 U.S.C.A. § 3731, for an appeal by or 
on behalf of the United States from the district 
courts to the Supreme Court in the instances speci¬ 
fied in the statute, the Supreme Court will directly 
review a decision of the district court adverse 
to the United States where the trial court has set 
aside or dismissed an indictment or any count 
thereof, and its decision was based on the invalidity 
or construction of the statute on which the indict- 


Garment Workers' Union, 23 F. 
Supp. 998, reversed on other 
grounds, C.C.A., 99 F.2d 309, cer¬ 
tiorari denied International La¬ 
dies’ Garment Workers' Union v. 
Donnelly Garment Co., 59 S.Ct. 
364, 305 U.S. 662, 83 L.Ed. 430. 

74.5 U.S.—U. S. V. Johnson, Ind., 63 
S.Ct. 1076, 319 U.S. 302, 87 L.Ed. 
1413. 

75. U.S.—^W. T. Waggoner Estate v. 
Wichita County. Tex., 47 S.Ct. 271, 
273 U.S. 113, 71 L.Bd. 666—Salin¬ 
ger V. U. S., S.D., 47 S.Ct. 173, 272 
U.S. 642, 71 L.Ed. 398—White v. 
U. S., Va.. 46 S.Ct. 274, 270 U.S. 
176. 320, 70 L.Ed. 630, 606—Met- 
& Eddy V. Mitchell, Mass., 46 
S.Ct. 172, 269 U.S. 614, 70 L.Ed. 
884, certiorari denied 53 S.Ct. 8, 
287 U.S. 602, 77 L.Ed. 624—State 


of Colorado v. Toll, Colo., 46 S.Ct. i 
505, 208 U.S. 228, 69 L.Ed. 927— 
Brooks V. U. S., S.D., 45 S.Ct. 345, | 
267 U.S. 432, 69 L.Ed. 699—Avent 
V. U. S., Ohio, 46 S.Ct. 34, 266 U.S. 
127, 69 L.Ed. 202—Wilson v. Illi¬ 
nois Southern Ry. Co., Ill., 44 S. 
Ct. 203, 263 U.S. 674, 68 L.Ed. 456 
—McMillan Contracting Co. v. 
Abernathy, Mo., 44 S.Ct. 200, 263 
U.S. 438, 68 L.Bd. 378—Brown v. 
U. S,. Idaho, 44 S.Ct. 92, 263 U.S. 
78, 68 I^.Ed. 171—Pothier v. Rod- 
man, R.I., 43 S.Ct. 374, 261 U.S. 
307, 67 L.Ed. 670—Lipke v. Leder- 
er, Pa., 42 S.Ct. 649, 259 U.S. 657, 
66 L.Ed. 1061—Merchants' Loan & 
Trust Co. V. Smietanka, 111., 41 S. 
Ct. 386, 256 U.S. 509, 66 L.Ed. 761, 
16 A.L.R. 1306—St. Louis, I. M. & 
S. Ry. Co. v. J. F. Hasty & Sons. 
Ark., 41 S.Ct. 269, 266 U.S. 262, 66 
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L.Ed. 614—Smith v. Kansas City 
Title & Trust Co., Mo.. 41 S.Ct. 
243, 256 U.S. 180, 66 L.Ed. 577. 

Berry v. Davis, C.C.A.Okl., 15 IT. 
2d 488. 

Van Gesner v. U. S., Or., 153 F. 
46, 82 C.C.A. 180. 

25 C.J. p 911 note 1-p 915 note 38— 
3 C.J. p 391 notes 23, 24. 

76. U.S.—McMillan Contracting Co. 
V. Abernathy, Mo., 44 S.Ct. 200, 263 
U.S. 438, 68 L.Ed. 378. 

U. S. V. Lee Yen Tal, N.Y., 118 F. 
466, 61 C.C.A. 299, certified ques¬ 
tions answered 22 S.Ct. 629, 185 U. 
S. 213, 46 L.Ed. 878. 

25 C.J. p 915 note 46-p 916 note 49. 

77. U.S.—^The Paquete Habana, Fla., 
20 S.Ct. 290, 176 U.S. 677, 44 L.Ed. 
320. 

25 C.J. p 916 notes 50-*59. 
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ment was foundedwhere the district court has put in Jeopardy,the material question beingf not 
arrested a judgment of conviction for insufficiency how defendant's pleading is styled, but the effect of 
of the indictment or information, and such decision the ruling sought to be reviewed. 
is based on the invalidity or construction of the stat- statute authorizing such appeals is constitu- 

ute on which the indictment or information is tional,*® but as far as it is an innovation in criminal 
founded,or where the trial court has sustained jurisdiction in the classes of cases specified, it can- 
a special pica in bar, and defendant has not been not be extended beyond its terms,although its 


78. TJ.S.—IT. S. V, Ilvass, Iowa, 78 
S.Ct. 501, 355 U.S. 570, 2 L.Ed.2d 
496—U. S. V. Bramblett, App.D.C., 
75 S.Ct. 604, 348 U.S. 603, 99 L.Ed. 
594—U. S. V. Hoy, Cal., 67 S.Ct. 
1004, 330 U.S. 724, 91 L.Ed. 1204— 
U. S. v. Lepowitch, Mo., 63 S.Ct. 
914, 318 U.S. 702. 87 L.Ed. 1091, re- 
hearlngr denied 63 S.Ct. 1171, 319 
U.S. 783, 87 L.Ed. 1727—U. S. v. 
Malphurs, Fla., 62 S.Ct. 897, 316 
U.S. 1, 86 L.Ed. 1227. 

D.C.—U. S. V. Waters, 176 F.2d 340. 

84 U.S.App.D.C. 127. 

25 C.J. p 916 note 80 La]. P 917 tiOtQ 
81. 

Improper vonne 

When a district court sustained 
demurrer to Indictment on ground 
of improper venue, the Kovernmont 
could appeal directly to the Supreme 
Court, especially where statute it- 
.self contained a venuo provision. 
U.S.—U. S. V. Anderson, Wash , 66 S. 
Ct. 1213, 328 U.S. G99. 90 L.Ed. 

3 629. 

yaeruenoss 

A motion to dismiss for vaguenc.ss 
an information chary mg, in language 
of statute, that licensee was con¬ 
strained to emplcy persons not ne<“d- 
ed by licensee to perform actual 
services, squarely raised question of 
whether .statutory provision was 
void in toto as vague, indefinite, and 
uncertain, barring all further ac¬ 
tions under it, and appeal raised 
question of validity within jurisdic¬ 
tion of the Supreme Court under the 
Crtminal Appeal.s Act. 

U.jg.—U. S. V. Petrillo, Ill., 67 S.Ct. 
3 538, 332 U.S, 1, 91 L.P3d. 1877. 
Z&formations for the punishment 
of criminal contempt are criminal 
cases within the Criminal Appeals 
Act. 

U.S.—U. S. V. Goldman, Ohio, 48 S. 
Ct. 486, 277 U.S. 229, 72 L.Ed. 8C2. 

U. S. V. Sanders, C.A.Okl., 196 F. 
2d 895, certiorari denied 73 S.Ct. 
33, 344 U.S. 829, 97 L.Ed. 615. 

U.C,—U. S. V. Hoffman, 161 F.2d 881, 
82 U.S.App.D.C. 153, reversed on 
other grounds 68 S.Ct. 1413, 335 U. 
S 77, 93 L.Ed. 1830, rehearing de¬ 
nied 69 S.Ct. 10. 335 U.S. 836, 93 
L.Ed. 388. 

78.6 Aheence of criminality in acta 
charged 

Where federal district court. In 
sustaining motions in arrest of judg¬ 
ment by defendants, union and union 
representative, convicted of extortion 


under Hobbs Act amendment of anti¬ 
racketeering statute, relied solely on 
absence of criminality In acts charg¬ 
ed in indictment, and not on failure 
of evidence to support allegations of 
indictment, appeal could be taken by 
United States directly to Supreme 
Court, under statute. 

U.S.—U. S. V. Green, Ill., 76 S.Ct. 622, 
350 U.S. 416, 100 L.Ed. 494. 

79. U.S.—U. S. V. Murdock, Ill., 62 

S.Ct. 63, 284 U.S. 141, 76 L.Ed. 210, 
82 A.L.R. 1376. 

26 C.J. p 917 note 83. 

Invalidity or ooastmetioa of statute 
not Involved 

Appeals from judgments sustain¬ 
ing special pleas in bar are dlre<'tly 
appealable to the Supreme Court, re¬ 
gardless of whether they involve the 
validity or construction of a statute. 
U.S.—U. S. V. Zisblatt, C.A.N.Y,, 172 
P,2d 740. 

25 C.J. p 917 note 83 Lb]. 

Judgment dismissing information 

(1) Sustaining motion to dismiss 
information as barred by limitations 
on facts appearing on its face is 
equivalent to sustaining special plea 
in bar. 

U.S.—U. S. V. Goldman, Ohio, 48 S. 
Ct. 486, 277 U.S. 229, 72 L Ed. 862. 

(2) Where di.smis.sal of informa¬ 
tion rested on alternative grounds 
that regulations, properly construed, 
did not render illegal defendants’ 
acts, or that regulations were too 
vague to sustain criminal prosecu¬ 
tion, defendants, who had not been 
put in jeopardy, would be exculpated 
if district court decision stood on ei¬ 
ther of grounds given for di.smis.sal, 
and appeal from dismi.ssal was thus 
from a decision which in effect sus¬ 
tained a motion in bar. 

U.S.—U. S. V. Mersky, C.A.N.T., 261 
F.2d 40. 

i Motion to dismiss criminal con¬ 
tempt proceeding because proceeding 
was barred by Compulsory Testimony 
Act was a special plea in bar with¬ 
in Criminal Appeals Act authorizing 
direct appeal to Supreme Court 
U.C.—U. S. v. Hoffman, 161 F.2d 881, 
82 U.S.App.D.C. 153, reversed on 
other grounds 68 S.Ct. 1413, 335 U. 
S. 77, 93 L.Ed. 1830, rehearing de¬ 
nied 69 S.Ct. 10, 335 U.S. 836. 93 
L.Ed. 388. 

Motion to quash indictment was a 

plea in bar within statute, so that di¬ 
rect appeal to Supreme Court from 

691 


judgment quashing indictment was 
authorized. 

U.S.—U. S. V. Hark. Mass., 64 S.Ct. 
369, 320 U.S. 531. 88 L.Ed. 290, re¬ 
hearing denied 64 S.Ct. 617, 321 U. 
S. 802, 88 L.Ed. 1089. 

25 C.J. p 917 note 83 [a]. 

Held not plea In bar 

(1) Plea for abatement of Indict¬ 
ment. sustained after running of lim¬ 
itations. 

U.S.—U. S. V. Storrs. Utah. 47 S.Ct. 
221, 272 U.S. 652, 71 L.Ed. 460. 

(2) Plea, to Indictment for at¬ 
tempted Income tax evasion, that ini¬ 
tiation of prosecution while jeopardy 
assessment and accompanying liens 
were pending against accused de¬ 
prived him of due process and of ef¬ 
fective assistance of counsel in vio¬ 
lation of constitutional provisions. 
U.S.—U. S. V. Brodson, C.A.Wis., 234 

F.2d 97. 

Befeudaut held act lu jeopardy 

District court having merely en¬ 
tered preliminary order for taking 
te.stimony, defendants were not 
placed in jeopardy, so as to preclude 
writ of error to Supreme Court. 

U.S—U. S. V. Goldman, Ohio, 48 S. 
Ct. 486, 277 U.S. 229. 72 L.Ed. 862. 

79.5 U.S.—U. S. V. Hark. Mass., 64 
S.Ct. 359. 320 U.S. 531, 88 L.Ed. 290, 
rehearing denied 64 S.Ct. 617, 321 
U.S. 802, 88 L.Ed. 1089. 

Dependent on content and effect 
Whether a plea is in abatement or 
is a plea in bar within statute de¬ 
pends on content and effect of the 
plea. 

U.S.—^U. S. V. Brodson, C.A.Wls., 234 
F.2d 97. 

Snbstanoe, not form as controlling 

In determining whether decision or 
judgment has su.staincd a motion in 
bar, court looks to substance of de¬ 
fendants' motion rather than merely 
to its form. 

U.S.—U. S. V. Goldman, Ohio, 48 S. 
Ct. 486, 277 U.S. 229, 72 L.Ed. 862. 

U. S. V. Mersky, C.A.N.Y., 261 F, 
2d 40. 

Dxcnlpatlon of accused 

If to sustain motion will end the 
cause and exculpate accused, then 
the motion is In bar. 

TT.S.—U. S. V. Mersky, supra. 

80. U.S.—U. S. V. Bitty, N.T., 28 a 
Ct. 296, 208 U.S. 393, 62 L.Ed. 643. 

81. U.S.—U. S. V. Borden Co., HU 
60 act. 182, 308 U.a 188. 84 L.Ed. 
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remedial character is entitled to due weight.®* The 
right to appeal and the court to which an appeal 
lies will be viewed as they existed at the time the 
appeal was taken,®*® and the dismissal of each 
count of the indictment must be considered separate- 

ly,82.10 

Appeal does not lie from a judgment which rests 
on the mere deficiencies of the indictment as a 
pleading, as distinguished from a construction of the 
statute which underlies the indictment,®* or which 
is not based on the invalidity or construction of the 
statute on which the indictment is founded;®®-® nor 
will an appeal lie in a case where the district court 
has considered the construction of the statute but 
has also rested its decision on the independent 
ground of a defect in pleading.®^ 

The district court necessarily construed the stat¬ 
ute in determining that it did not have jurisdiction 
of the offense, even though it looked to regulations 
promulgated under the statute as aids in interpreta¬ 
tion;®^® to what sources a court may go for its 
conclusions is not important, for purposes of the 


Criminal Appeals Act, as long as the end result is 
a construction of the statute.®^ !® When the district 
court holds that the indictment, not merely because 
of some deficiency in pleading but with respect 
to the substance of the charge, does not allege a 
violation of the statute on which the indictment 
is founded, that is necessarily a construction of the 
statute.®® A decision that facts alleged in the in¬ 
dictment were immaterial because of the unconsti¬ 
tutionality of the statute was not a construction of 
the indictment, but a ruling that it failed to state an 
offense in view of the act’s invalidity.®® A decision 
that the false claims statute does not apply to false 
representations made to obtain benefits under an 
invalid act was based on a construction of the false 
claims statute, so that the Supreme Court had ju¬ 
risdiction of the appeal.®^ 

The Criminal Appeals Act strictly limits the scope 
of the jurisdiction of the Supreme Court over the 
appeal.®'^*® The whole case is not open to review,®® 
but the review must be confined to the decisions 
enumerated in the statute,®®-® that is to the alleged 


181—^U. S. V. Dickinson. Mass., 29 
S.Ct. 486, 213 U.S. 92. 63 L.Ed. 711. 

8S. U.S.-—U. S. V. Herr, Colo.. 29 S. 
Ct. 184, 211 U.S. 404, 53 L.Ed. 251. 

88.5 U.S.—^U. S. V, Wayne Pump Co., 
Ill., 63 S.Ct. 191, 317 U.S. 200, 87 L. 
Ed. 184. 

88.10 U.S.—U. S. V. Meyer, C.A.Fla.. 
266 F.2d 747. 

83. U.S,—U. S. V. Jones, Fla., 73 S. 
Ct. 769, 346 U.S. 377, 97 L.Ed. 1086 
—U, S. V. Swift & Co., Colo,, 63 S. 
Ct. 684. 318 U.S. 442, 87 L.Ed. 889— 
U. S. V. Borden Co., 111., 60 S.Ct. 
182, 308 U.S. 188, 84 L.Ed. 181—U. 
S. V. Halsey. Stuart & Co., Wls., 66 
S.Ct. 299, 296 U.S. 451, 80 L.Ed. 323. 

U. S. V. Meyer, C.A.Fla., 266 F.2d 
747. 

26 C.J. p 917 note 81 [f] [Z]. 

83.5 U.S.—^U. S. V. Wayne Pump Co., 
Ill., 63 S.Ct. 191. 317 U.S. 200, 87 L. 
Ed. 184. 

Srroaeons view of proper practice 

Where district court's dismissal of 
one count of indictment was based 
on an erroneous view of proper prac¬ 
tice to be followed when two counts 
of conspiracy indictment were admit¬ 
tedly based on same evidence In same 
course of conduct of persons charged, 
appeal did not lie directly to Supreme 
Court. 

U.S.—U. S. V. Maryland State Li¬ 
censed Beverage Ass'n, C.A.Md., 
240 F.2d 420. 

84. U.S.—U. S. V. Swift & Co., Colo., 
63 S.Ct. 684, 318 U.S. 442, 87 L.Ed. 
889—U. S. V. Wayne Pump Co., Ill., 
63 S.Ct 191, 317 U.S. 200, 87 L.Ed. 
184—U. S. v. Borden Co., HI., 60 S. 


Ct 182, 308 U.S. 188, 84 L.Ed. IBI 
—U. S. V. Hastings. Miss.. 66 S.Ct. 
218. 220, 296 U.S. 188, 80 L.Ed. 148. 
D.C.—U. S. V. Waters, 176 P.2d 340, 
84 U.S.APP.D.C. 127. 

84.5 U.S.—^U. S. V. Anderson, Wash., 
66 S.Ct 1213, 328 U.S. 699, 90 L.Ed. 
1529. 

Beasoa for role 

When Congress used quoted term, 
in code section authorizing direct ap¬ 
peal to Supreme Court where decision 
or judgment Is based on invalidity or 
construction of '‘statute" on which 
indictment or Information was found¬ 
ed, it did so in a broad sense and 
meant to Include all that could have 
force of law from exercise of power 
which Congress may have granted 
part of statutory scheme. 

U.S.—U. S. V. Mersky, C.A.N.T., 261 
F.2d 40. 

Dismissal based on resmlation 

(1) Dismissal based on a holding 
that regulations will not support 
prosecution neces.sarily decides as 
well that statute alone, without regu¬ 
lations. will not support it; and such 
a dismissal is comprehended within 
code section authorizing direct appeal 
to Supreme Court. 

U.S.—U. S. V. Mersky, supra. 

(2) Appeal from dismissal is ex¬ 
clusively for Supreme Court when it 
is based on a holding that regulation 
as construed is Inapplicable or alter¬ 
natively on a construction which ren¬ 
ders it too vague to sustain imposi¬ 
tion of criminal sanctions. 

U.S.—^U. S. V. Mersky, supra. 


Wash.. 66 S.Ct. 1213, 328 U.S. 699, 
90 L.Ed. 1629. 

85. U.S.—U. S. V. Borden Co., Ill., 
60 S.Ct. 182, 308 U.S. 188, 84 L.Ed. 
181—U. S. V. Hastings, Miss., 66 S. 
Ct. 218, 296 U.S. 188, 80 L.Ed. 148. 

U. S. v. Meyer, C.A.Fla., 266 F.2d 
747. 

25 C.J. p 917 note 81 [b], [d], [h], 

m. Ul. 

Psrjozy 

Where indictment for perjury al¬ 
legedly committed In hearing held 
under court rule was dismissed, not 
because of deficiency in pleading or 
procedure but solely on ground that 
court rule was not a "law of the 
United States" which would support 
perjury indictment, Supreme Court 
had Jurisdiction of government’s ap¬ 
peal as Involving construction of the 
statute. 

U.S.—U. S. V. Hvass, Iowa, 78 S.Ct. 
601, 856 U.S. 570, 2 L.Ed.2d 496. 

86. U.S.—U. S. V. Kapp, Okl., 58 S. 
Ct. 182, 302 U.S. 214, 82 L.Ed. 206. 

87. U.S.—U. S. V. Kapp, supra. 

87.5 U. S.—^U. S. V. Jones, Fla., 73 

S.Ct. 769, 346 U.S. 377, 97 L.Ed. 
1086. 

88. U.S.—U. S. V. Harriss, App.D.C., 
74 S.Ct. 808, 347 U.S. 612, 99 L.Ed. 
989—U. S. V. Petrlllo, Ill., 67 S.Ct. 
1638, 332 U.S. 1, 91 L.Ed. 1877— 
U. S. V. Borden Co., Ill., 60 S.Ct. 
182, 808 U.S. 188, 84 L.Ed. 181. 

26 C.J. p 917 note 89. 

BBS U.S.—U. S. V. Borden Co., Ill., 
60 act. 182, 808 U.S. 188, 84 L.Ed. 
181. 

26 C. J. p 917 note 89« 


84.10 U.S.—^U. 8 . V, Anderson, 
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invalidity of the statute on which the indictment or 
information is based,the validity or construc¬ 
tion of the contested statute,88-16 or the construc¬ 
tion of the statute on which the indictment or in¬ 
formation is based and its application thereto.® 8-20 

The Supreme Court will not pass on the sufficiency 
and construction of the indictment or in formation,8® 
but will accept the district court’s interpretation 
thereof and confine its decision to the validity and 
construction of the statute on which the indictment 
was founded.88 In making its decision the court will 
judge the statute on its face.®® ^ 

The Supreme Court will not pass on the constitu¬ 
tionality of a statute until a case involving it has 
reached a stage where the decision of a precise con¬ 
stitutional issue is a necessity.®®-^® A point not 
specially considered or decided by the district court 
and not assigned as error by the government, but 
apparently raised and discussed for the first time on 
appeal, will not be discussed by the Supreme Court.®^ 

Under an express statutory provision, which was 
intended to save to the government the right of ap¬ 
peal which might otherwise be lost by its erroneous 
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view as to the proper appellate tribunal,8^*® and 
which was not intended to be retrospective in opera¬ 
tion,a case directly appealed to the Supreme 
Court may be remanded to the court of appeals 
where the Supreme Court is of the opinion that 
the appeal should have been taken to the court of 
appeals.8116 

In reversing the lower court’s decision on the con¬ 
struction of the statute on which the indictment was 
based, the Supreme Court may leave it open to the 
trial court to pass on such of the grounds of de¬ 
murrer as were not considered in the former rul¬ 
ing. 92 Where the district court sustained a demur¬ 
rer to an indictment on the ground that a federal 
statute was inapplicable to the facts alleged in the 
indictment, but did not consider the applicability of 
another federal statute, the Supreme Court may re¬ 
mand the case for consideration by the court below 
of the applicability of such other statute.®® 

The Criminal Appeals Act was inapplicable to 
criminal cases tried in the supreme court of the Dis¬ 
trict of Columbia, notwithstanding such court was 
designated as a court of the United States and in¬ 
vested with the same power and jurisdiction as fed- 


88.10 U.S.—^U. fi. v. Harrlsa, App.D. 
C., 74 S.Ct. 808, 347 U.S. 612, 99 L. 
Ed. 989. 

88.15 U.S.—U, S. v, Petrlllo. Ill., 67 
S.Ct. 1638. 332 U.S. 1, 91 L.Ed. 1877. 
88.20 U.S.—^U. S. V. Jones. Fla., 7.3 
S.Ct. 759, 345 U.S. 377, 97 L.Ed. 1086 
—^U. S. V. Beacon Brass Co., Mass., 

73 S.Ct. 77, 344 U.S. 43, 97 L.Ed. 
61. 

89. U.S.—^U. S. V. Harrlss, App.D.C., 

74 S.Ct. 808, 347 U.S. 612, 99 L.Ed. 
9 S 9 —U. S. v. Jones, Fla., 73 S.Ct. 
769, 345 U.S. 377, 97 L.Ed. 1086— 
U. S. v. South-Eastern Underwrit¬ 
ers Ass'n, Ga., 64 S.Ct. 1162, 322 
U.S. 633, 88 L.Ed. 1440, rehearing 
denied 65 S.Ct. 26. 323 U.S. 811, 89 
L.Ed. 646—U. S. v. Wayne Pump 
Co., Ill., 63 S.Ct. 191, 817 U.S. 200, 
87 L.Ed. 184—^U. S. v. Classic, La., 
€1 S.Ct. 1031, 313 U.S. 299, 85 L.Ed. 
1368, rehearing denied 62 S.Ct. 51. 
314 U.S. 707, 86 L.Ed. 565—^U. S. v. 
Hastings, Miss., 56 S.Ct. 218, 296 U. 
S. 88, 80 L.Ed. 148. 

90. U.S.—^U. S. V. Jones, Fla., 73 S. 
Ct. 759, 345 U.S. 377, 97 L.Ed. 1086 
—^U. S. v. Classic, La., 61 S.Ct. 1031, 
313 U.S. 299, 86 L.Ed. 1368, rehear¬ 
ing denied 62 S.Ct 61. 814 U.S. 707. 
86 L.Ea. 566—U. S. v. Gilliland, 
Tex., 61 S.Ct 518, 812 U.S. 86, 86 
L.Ed. 698—U. S. v. Darby, Ga., 61 
S.Ct. 461, 812 U.S. 100, 657, 85 L. 
Ed 609, 182 A.L.R. 1430—U. S. v. 
Borden Co.. III., 60 S.Ct 182, 808 U. 
S 188, 84 L.Ed. 181—U. S. v. Hast¬ 
ings, Miss.. 66 S.Ct 218. 296 U.S. 


88. 80 L.Ed. 148—U. S. v. Yuglno-! 
vlch. Or., 41 S.Ct 661, 266 U.S. 460. 
66 L.Ed. 1043. I 

25 C.J. p 917 note 81 [m]. i 

On. which statute indictment founded 
In prosecution for conspiring to 
commit an offense against the Unit¬ 
ed States, the statute on which the 
indictment is founded, within mean¬ 
ing of statute authorizing an appeal 
direct to Supreme Court from ruling 
involving construction of statute on 
which Indictment Is founded, is the 
statute, at the violation of which 
the conspiracy is aimed. 

U.S.—U. S. V. Kapp. Okl., 58 S.Ct. 182, 
302 U.S. 214. 82 L.Ed. 206. 

9a5 U.S.—^U. S. V. Harrlss, App.D.C., 
74 S.Ct. 808, 347 U.S. 612, 98 L.Ed. 
989. 

90.10 U.S.—U. S. V. Petrlllo, Ill., 67 
S.Ct. 1638. 332 U.S. 1, 91 L.Ed. 1877. 
Frematnre decision by district court 
Statutory provisions for direct ap¬ 
peal from district courts of certain 
criminal cases do not require Su¬ 
preme Court to pass on constitution¬ 
al questions prematurely decided by 
district court’s dismissal of an infor¬ 
mation. 

U.S.—U. S. V. Petrlllo, Ill., 67 S.Ct. 

1638. 332 U.S. 1. 91 L.Ed. 1877. 
YaUdlty as applied 
Where the district court dismissed 
criminal Information on ground that 
statute, among other things, abridged 
freedom of speech by making peace¬ 
ful picketing a crime, but act did not 
mention picketing, and district 
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court’s ruling that act as applied to 
defendant violated the First Amend¬ 
ment was based on assumption 
drawn from information which 
charged that defendant attempted to 
compel licensee to hire unneeded em¬ 
ployees, Supreme Court would not de¬ 
termine validity of statute as ap¬ 
plied. but would limit determination 
to validity of statute on its face, 
since determination of applied valid¬ 
ity was unnecessary In that infor¬ 
mation was subject to modification 
by amendment and otherwise. 

U.S.—U. S. v. Petrlllo, Ill., 67 S.Ct. 

1638, 332 U.S. 1, 91 L.Ed. 1877. 

91. U.S.—^U. S. v. Hoffman, App.D.C., 
68 S.Ct. 1413, 336 U.S. 77, 93 L.Ed. 
1830, rehearing denied 69 S.Ct. 10, 
336 U.a 836, 93 L.Ed. 388—U. S. v. 
Classic, La., 61 S.Ct. 1031, 313 U.S. 
299, 85 L.Ed. 1368, rehearing denied 

62 S.Ct. 61, 314 U.S. 707, 86 L.Ed. 
665. 

91.5 U.S.— U. S. V. Wayne Pump Co,, 
Ill., 68 S.Ct. 191, 317 U.S. 200, 87 
L.Ed. 184. 

91.10 U.S.—^U. S. v. Wayne Pump 
Co., supra, 

91.15 U.S.—^U. S. V. Jones, Fla., 73 
S.Ct. 769. 345 U.S. 877. 97 L.Ed. 
1086—U. S. v. Swift & Co., Colo., 

63 S.Ct. 684, 318 U.S. 442, 87 L.Ed. 
889. 

99. U.S.—U. S. v. Pacific & A. R. & 
Nav. Co., Alaska, 83 S.Ct. 443, 228 
U.S. 87, 57 L.Ed. 742. 

98. U.S.—U. S. V. Malphurs, Fla.. 62 
S.Ct. 897, 316 U.S, 1, 36 L.Bd. 1227. 
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eral district courts, such statute not impliedly repeal¬ 
ing the appellate system created for the District of 
Columbia by the code thereof.®^ 

Earlier statutes. The provision of the former 
Judicial Code for direct review by the supreme court 
of judgments of district courts, excluded direct 
appeals except as therein provided, and hence super¬ 
seded early statutes providing for such appeals in 
criminal cases as well as the practice provided for 
therein.^® 

§ 224. Judgments on Claims against United 
States 

Judgments of the district courts in the exercise of 
4. Review of Decisions of Courts of 
§ 225. In General 

As a general rule the United States Supreme Court 
defers to the understanding of territorial courts on mat¬ 
ters of local concern. Where a territory is admitted as 
a state while appellate proceedings from the territorial 
court are pending, the Supreme Court on reversal will 
remand the case to the state court rather than to the 
territorial court. 

The term “territories,” as used in this title, or¬ 
dinarily refers to the political entities or political 
subdivisions created by Congress, or over which 
the United States exercises dominion, which are 
not within the boundaries of any of the several 
states. As a general rule the United States Supreme 
Court pays deference to the understanding of ter¬ 
ritorial courts on matters of local concern,®’^ and it 
will not ordinarily review questions of practice in 
such courts where the practice followed was based 


the power conferred on them by the Tucker Act were 
formerly revlewable exclusively by the Supreme Court. 

The statutes, 18 U.S.C.A. § 3731 and 28 U.S.C.A^ 
§§ 1252, 1253, providing for a direct review by 
the Supreme Court of a judgment or decree of 
a district court make no provision with respect to 
judgments on claims against the United States. It 
was formerly held, however, that judgments of the 
district courts in the exercise of the i)ower con¬ 
ferred on them by the Tucker Act, 28 U.S.C.A. § 
1346, to decide claims against the United States were 
rcvicwable directly and exclusively by the Supreme 
Court.^® 

Territories and Outlying Possessions 

on local procedure. 

Where a territory is admitted as a state pending 
an appeal from the territorial court to the United 
States Supreme Court under a statute permitting a 
direct appeal, the latter court, on reversing, will 
remand the cause to the supreme court of the new 
state.®^ A judgment of a state court in a case 
transferred to it from a territorial court is not sub¬ 
ject to review by the United ^States Supreme Court 
merely because the action was begun in a territorial 
court.i 

The majority of the decisions rendered by the 
United States Supreme Court on appeal from courts 
of territories which have since become states arc no 
longer of such importance as to require extended 
consideration, and, therefore, they are merely cited 


94 , xj.S — ^U. S. V. Burroughs, D.C,. 1 
.53 S.Ct. 574, 289 U.S. 159, 77 L.Ed. 
1096. 

Supreme court of the District of Co¬ 
lumbia as former name for district 
court of the United States for the 
District of Columbia see infra § 
325. 

95. Capital offenses 

Where it was establi.shed both by 
language of the former Judicial Code 
and its legislative history that omis¬ 
sion from the Code of the provision 
for direct appeal from the district 
to Supreme Court in case of the con¬ 
viction of a capital crime was delib¬ 
erate, the Supreme Court Is without 
jurisdiction to entertain a direct ap¬ 
peal from a district court in a capi¬ 
tal case. 

U.S.—Steph.qn v. U. S., Mich., 63 S.Ct. 
1135, 319 U.S. 423, 87 L.Ed. 1490. 

Dsclsions under rspealsd statutes 

U.S.—Hudson v. Parker, Ark., 15 S. 
Ct. 450, 156 U.S. 277, 39 L.Ed. 424—. 


In re Claasen, N.Y., 11 S.Ct. 735, 
140 U.S. 200, 35 LEd. 409—Ex 
parte Gordon, N.T., 1 Black 603, 17 
L.Ed. 134. 

Stokes V. U. S., Ala., 60 F. 597, 
698. 9 C.C.A. 152. 

2.5 C.J. p 916 notes 60-79. 

96. U.S—Reading Steel Casting Co. 
v. U. S., Pa., 4,5 S.Ct. 469. 268 U.S 
186. 69 L.Ed. 907, transferred, see, 
C.C.A., 293 F. 386—Campbell v. U 
S.. Ohio. 45 S.Ct. 115, 266 U.S. 368, 
69 L.Ed. 328. 

25 C.J. p 918 notes 91-93. 

97. U.S.—Stainback v. Mo Hock Ke 
Lok Po. Hawaii, 69 S.Ct. 606, 336 
U.S. 368, 93 LEd. 741—De Castro v. 
Board of Com'rs of San Juan, Puer¬ 
to Rico. 64 S.Ct. 1121, 322 U.S. 401, 
88 T.i.Ed. 1384—^Walalua Agr. Co. v. 
Christian, Hawaii, 69 S.Ct. 21, 306 
U.S. 91, 83 L.Ed. 60, rehearing de¬ 
nied 59 S.Ct. 240, 306 U.S. 673, 83 
L.Ed. 436—Christian v. Waialua 
Agr. Co., Hawaii, 69 S.Ct. 21, 306 
U.S. 91, 83 L.Ed. 60, rehearing de- 
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ntpa 69 S.Ct. 240, 305 U.S. 073. 83 
L.Ed. 436—Matos v. Hennanos, 
Puerto Rjco, 57 S.Ct. 529, 300 U.S. 
429, 81 L.Ed. 728, rehearing denied 
57 S.Ct. 787, 301 U.S. 712, 81 L.Ed. 
1366—Jones v. Springer, N.M., 33 
S.Ct. 64, 226 U.S. 148, 57 L.Ed. 161. 
25 C.J. p 838 note 88. 

98. U.S.—De Castro v. Board of 
Com’rs of San Juan, Puerto Rico, 
64 S.Ct. 1121, 322 U.S. 461, 88 L.Ed. 
1384—Schmidt v. Bank of Com¬ 
merce, N.M., 34 S.Ct. 730, 234 U.S. 
64, 58 L.Ed. 1214—Sweeney v. Lom- 
me, Mont., 22 Wall. 208, 22 L.Ed. 
727. 

25 C.J. p 919 note 98. 

99. U.S.—^Elliott v. Chicago, M. & 
St. 1\ R. Co., Dak., 14 S.Ct. 85, 150 
U.S. 245, 37 L.Ed. 1068—Teaguo v. 
Maddox, Mont., 14 S.Ct. 46, 160 U.S. 
128, 37 L.Ed. 1025. 

1. U.S.—^Van Dyke v. Cordova Cop¬ 
per Co., 34 S.Ct. 884, 234 U.S. 188, 
68 L.Ed. 1273. 
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*or referred to in the footnote without further dis¬ 
cussion.^ Recent decisions relating to direct ap¬ 
peals from the courts of the former territories of 
Alaska, Hawaii, the Philippine Islands, and Puerto 
Rico, however, are considered infra §§ 226, 228(1)- 
229. 

5 226. Alaska 

Under statutes In force when Alaska was a territory, 
direct appeal of decisions of the district court for the 
District of Alaska to the United States Supreme Court 
was permitted under certain circumstances. 

The stale of Alaska was admitted into the Union 
'On an equal footing with the other states by Proc¬ 
lamation No. 3269 signed Jan. 3, 1959, pursuant to 
the provisions of the Act of Congress approved July 
.7, 1958, 72 Stat. 339. Under statutes no longer 
in force, hut in effect when Alaska was a territory, 
a direct review by the United States .Supreme Court 
of decisions of the district court for the District of 
Alaska was permitted under certain prescribed cir¬ 
cumstances. 

Direct review by the Supreme Court of decisions 
of district courts of the United States is considered 
supra §§ 205-224. Review by the Supreme Court of 
decisions of the court of appeals generally is con¬ 
sidered supra §§ 203-204(29). Appellate juri.sdiction 
of the court of appeals, and the procedure therein, is 
considered infra § 287 et seq. 

§ 227. Canal Zone 

Direct review in the Supreme Court of decisions of 
the district court for the District of the Canal Zone may 
not be had except where statutes make provision there¬ 
for. 

By the express provision of 28 U.S.C.A. § 1252, 
any party may appeal to the Supreme Court from 
an interlocutory or final judgment, decree, or order 
of the United States district court for the District 
of the Canal Zone holding an act of Congress un¬ 
constitutional in any civil action, suit, or proceed¬ 
ing to which the United States or any of its agencies, 
or any officer or employee thereof, as such officer 
or employee, is a party. Except where a direct 
review may be had in the Supreme Court, appellate 
jurisdiction of the judgments and decrees of the dis¬ 
trict court for this district is vested in the court 
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of appeals for the fifth circuit under 28 U.S.C.A. §§ 
1291-1294. 

Under the former Judicial Code, a question of 
jurisdiction was appealable directly to the United 
States Supreme Court, but a subsequent statute, 
providing that review by the circuit court of ap¬ 
peals of the judgment and decrees of the district 
court of the Canal Zone shall include all questions 
of jurisdiction, made the former Judicial Code pro¬ 
vision inapplicable to cases coming up from that 
court.^ 

Review by the supreme court of decisions of the 
court of appeals generally is considered supra §§ 
203-204(29); and appellate jurisdiction of the cir¬ 
cuit court of appeals, and the procedure therein, is 
considered infra § 287 et seq. 

§ 228(1). Puerto Rico 

Although Puerto Rico is no longer a possession, ter¬ 
ritory, or dependency of the United States, direct appeal 
from any court of record of Puerto Rico to the Supreme 
Court of the United States may bs had as provided for 
by statute. 

As shown in Territories § 9, Puerto Rico is no 
longer a possession, territory, or dependency of the 
United States but enjoys self government under a 
compact between the Puerto Rican people and the 
United States. By the express provision of 28 
U.S.C.A. § 1252, however, any party may appeal to 
the Supreme Court from an interlocutory or final 
judgment, decree, or order of any court of record 
of Puerto Rico holding an act of Congress uncon¬ 
stitutional in any civil action, suit, or proceeding to 
which the United States or any of its agencies, or 
any officer or employee thereof, as such officer or 
employee, is a party; and under 28 U.S.C.A. § 1293, 
the court of appeals of the first circuit has juris¬ 
diction of appeals from all final decisions of the 
supreme court of Puerto Rico in all cases involving 
the Constitution, laws, or treaties of the United 
States or any authority exercised thereunder in 
all habeas corpus proceedings, and in all other civil 
cases where the value in controversy exceeds $5,000, 
exclusive of interest and costs. 

Under former statutes the United States Su¬ 
preme Court had direct appellate jurisdiction of de- 


2. U.S.—Boiinifleld v. Price, Wyo., 14 
S.Ot. 1194, 154 U.S. 672. 26 L.Ed. 
1022—Benltea v. Hampton, Utah, 8 
S.Ct. 254. 123 U.S. 519, 31 L.Ed. 
260-—Crawford v. Haller, Wash., 4 
S.Ct. 697, 2 lU U.S. 796, 28 L.Ed. 
602—Cannon v. Pratt, Utah, 99 U. 
S. 619, 26.L.Ed. .446—Stringfellow 


V. Cain, Utah, 99 U.S. 610, 25 L.Ed. 
421. 

25 C.J. p 918 note 94 Ca], [b], p 826 
notes 73, 74—4 C.J. p 185 note 56— 
3 C.J. p 391 note 22, p 325 note 94 

[a] , p 378 note 85, p 406 note 26 

[b] . 

3 . u.S.—Itow V. U. S., Alaska, 34 S. 
Ct. 699, 233 U.S. 681, 68 L.Ed. 1102. 
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Appeal dettied from n&liaff other than 
filial Jttdmeat 

U.S.—Pacific Coast SS. Co. v. U. S., 
Alaska, 23 S.Ct, 157, 187 U.S. 454, 
47 L.Ed. 266—Pacific Steam Whal¬ 
ing Co. V. U. S., Alaska, 23 S.Ct. 
154, 187 U.S. 447, 47 L.Ed. 258. 

4. U.S.—McConaughey v. Morrow, 
Canal Zone. 44 S.Ct 78. 263 U.S, 39, 
68 L.Ed. 163. 
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cisions rendered by the supreme court of Puerto 
Rico.® In reviewing such cases, the court was un¬ 
willing to overrule the local tribunals on matters 
of purely local concern unless the decisions were 
shown to be clearly wrong, and therefore, as a gen¬ 
eral rule, accepted the construction of local statutes 
or the understanding on matters of local concern 
by the supreme court of Puerto Rico.® 

Review of decisions of district courts by the 
United States Supreme Court is considered in detail 
supra §§ 205-224. Appellate jurisdiction of the 
court of appeals, and the procedure therein, is con¬ 
sidered infra § 287 et seq. 

§ 228(2). Hawau 

Under statutes enacted prior to the admission of the 
state of Hawaii into the Union, the United States Su¬ 
preme Court had direct appellate Jurisdiction of some de¬ 
cisions rendered by the territorial courts. 

Pursuant to the Act of Congress approved March 
18, 1959, 73 Stat. 4, the state of Hawaii was admit¬ 
ted into the Union on an equal footing with all 
other states by Proclamation No. 3309 issued Aug. 
21, 1959. Under former statutes the United States 
Supreme Court had direct appellate jurisdiction of 
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decisions rendered by the supreme court of Ha¬ 
waii,®-®® and, in certain instances, of decisions ren¬ 
dered by any court of record of the territory. The 
statutes, 28 U.S.CA. §§ 1253, 2281 relating to direct 
appeals from judgments of three-judge district 
courts in actions to restrain the enforcement of 
state statutes, discussed generally supra § 220 a, 
were held, however, to have no application to ac¬ 
tions arising in the former Territory of Hawaii.®-®® 
As a general rule, in reviewing cases before it, the 
Court accepted the constructed of local statutes, 
or the understanding on matters of local concern by 
the supreme court of Hawaii.^ 

§ 229. Philippine Islands 

Prior to the recognition of the independence of the 
Philippine Islands, the United States Supreme Court had 
jurisdiction to review under prescribed circumstances de¬ 
cisions of the insular supreme court. 

The independence of the Philippine Islands was 
recognized, and American sovereignty withdrawn 
by 1946 Proclamation No. 2695, effective July 4, 
1946, issued pursuant to 22 U.S.C.A. § 1394 and set 
out as a note under that section. Under the pro¬ 
visions of earlier statutes,® the United States Su¬ 
preme Court had been given appellate jurisdiction 


5. U.S.—Balzac v. People of Porto 
Rico, Puerto Rico, 42 S.Ct. 343, 2f)8 
U.S. 298, 66 L.Ed. 627—Ana Maria 
Sugar Co. v. Quinones, Puerto Rico, 
41 S.Ct. 110, 264 U.S. 246, 66 L.Ed. 
246. 

26 C.J. p 919 notes 1-3. 

6. U.S.—Mario Mercado e Hi Jos v. 
Commins, Puerto Rico, 64 S.Ct 
1118, 322 U.S. 465, 88 L.Ed. 1396, 
rehearing denied 65 S.Ct. 27, 323 U. 
S. 809, 89 L.Ed. 645—People of 
Puerto Rico v. Robert Hermanos, 
Inc., Puerto Rico, 62 S.Ct. 771, 315 
U.S. 637, 86 L.Ed. 1081—Sancho v. 
Yabucoa Sugar Co., Puerto Rico, 69 
S.Ct 626, 306 U.S. 606, 307 U.S. 
613, 83 L.Ed. 916—Diaz v. Gonzalez, 
Puerto Rico, 43 S.Ct 286, 261 U.S. 
102, 67 L.Ed. 650—Cardona v. Quin¬ 
ones, Puerto Rico, 36 S.Ct. 346, 240 
U.S. 83, 60 L.Ed. 638—Nedal v. 
May, Puerto Rico, 34 S.Ct 611, 233 
U.S. 447, 58 L.Ed. 1040. 

Taxlag acts of Puerto Blco are 

purely “local” with respect to dispo¬ 
sition of Supreme Court of United 
States to accept construction placed 
by local court on local statutes and 
to sustain such construction in the 
absence of clear and manifest error. 
U.S.—Sancho v. Yabucoa Sugar Co., 
Puerto Rico, 69 S.Ct 626, 306 U.S. 
605, 307 U.S. 613, 83 L.Ed. 946. 

Xaterpretatioa accepted hy practice of 
ooBummlty 

Where the Interpretation of Puer¬ 


to Rican statutes by the Puerto Ri¬ 
can courts as permitting a Judge oth¬ 
er than the one specially designated 
by statute, but having Juri.sdiction of 
the class of cases, to take Jurisdiction 
on submission of the particular case 
to him, has been accepted by the 
practice of the community, it should 
not be disturbed, except on an ines¬ 
capable conclusion that it is wrong. 
U.S.—Diaz V. Gonzalez, Puerto Rico, 
43 S.Ct. 286, 261 U.S. 102, 67 L.Ed. 
650. 

6.50 U.S,—Hapal v. Brown, Hawaii, 
36 S.Ct. 201, 239 U.S. 602, 60 L.Ed. 
407—Goto V. Lane, Hawaii, 44 S.Ct. 
626, 266 U.S. 393, 68 L.Ed. 1070. 

25 C.J. p 919 notes 1-3—3 C.J. p 686 
note 29 [b]. 

Time when appeals first allowed 

Not until the passage of Act of 
Congress of March 3, 1905 were ap¬ 
peals allowed from the supreme court 
of Hawaii to the Supreme Court of 
the United States on other than fed¬ 
eral questions. 

Hawaii.—In re Estate of Allen, 36 
Hawaii 601. 

8.55 U.S.—Stainback v. Mo Hock Ke 
Lok Po, Hawaii, 69 S.Ct. 606, 336 
U.S. 368, 93 L.Ed, 741. 

Contra: International Longshore¬ 
men’s & Warehousemen's Union v. 
Ackerman, D.C.Hawail, 82 F.Supp. 65, 

I reversed on other grounds, C.A., 187 
F.2d 860, certiorari denied 72 S.Ct. 
I 85, 342 U.S. 659, 96 L.Ed. 646. 
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7. U.S.—Inter-Island Steam Nav. Co. 
V. Territory of Hawaii, by Public 
Utilities Commission of Hawaii. 
Hawaii. 69 S.Ct. 202, 305 U.S. 306, 
83 L.Ed. 189—Walalua Agr. Co. v. 
Christian, Hawaii, 69 S.Ct. 21, 305 
U.S. 91, 83 L.Ed. 60, rehearing de¬ 
nied 69 S.Ct. 240, 306 U.S. 673, 83 
L.Ed. 436—Christian v. Walalua 
Agr. Co., Hawaii, 69 S.Ct. 21, 306 

U. S. 91, 83 L.Ed. 60, rehearing de¬ 
nied 69 S.Ct. 240, 305 U.S. 673, 83 
L.Ed. 436—^Kalanianaole v. Smith¬ 
ies, Hawaii, 33 S.Ct. 169, 220 U.S. 
462, 67 L.Ed. 303—Lewers & Cooke 

V. Atcherly, Hawaii, 32 S.Ct. 94, 222 
U.S. 285, 56 L.Ed. 202—^Kcaloha v. 
Castle. Hawaii, 28 S.Ct. 684, 210 U. 
S. 149, 62 L.Ed. 998. 

Adoption of OSLO of several recognised 
rales 

Where the supreme court of Ha¬ 
waii adopts one of two or more rec¬ 
ognized rules of law involving no 
federal question, “the federal su¬ 
preme court would, we think, refuse 
to disturb that action.” 

Hawaii.—In re Estate of Allen, 35 
Hawaii 601. 

8. The Act of Jnly 1, 1902 o 1389 8 

10 was substantially identical with 
the Act of 1925 { 7, except that it 
provided for review on appeal or by 
writ of error instead of by certiorari. 
U.S.—Asiatic Petroleum Co., Philip¬ 
pine Islands, v. Insular Collector of 
Customs, Philippine. 66 S.Ct. 661,. 
297 U.S. 666, 80 L.Ed. 967, 
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in any case in the supreme court of the Philippine 
Islands wherein the Constitution or any statute or 
treaty of the United States was involved,^ or 
wherein the value in controversy exceeded twenty- 
five thousand dollars,or wherein the title or pos¬ 
session of real estate exceeding in value the sum of 
twenty-five thousand dollars was involved or 
brought in question,on the petition of a party ag¬ 
grieved by the final judgment or dccree.^^ 

The reviewing power was formerly exercised 
through an appeal or writ of error,!^ but a review 
by writ of error or appeal was subsequently pro¬ 
hibited, and the Supreme Court was authorized to 
require, by certiorari, that the cause be certified to 


it for review and determination with the same pow¬ 
er and authority, and with like effect, as though 
brought up by writ of error or appeal.The Su¬ 
preme Court would not review a question which had 
become moot.i^ 

The United States Supreme Court was not dis¬ 
posed, except for cogent reasons, to overrule the 
decision of the Philippine supreme court on ques¬ 
tions involving the interpretation of the local law 
and its application to particular facts,^® but it was 
free to exercise its independent judgment, and it 
was not required to accept the local court’s inter¬ 
pretation of the local law.l7 The Supreme Court 
did not show the same deference to the local court's 


9. U.S.—Alberto v. Nicolas. Philip¬ 
pine, 49 S.Ct. 317, 279 U.S. 139, 73 
L.Kd. 642—Alejandrino v. Quezon, 
Philippine, 46 S.Ct. 600. 271 U.S. 
528. 70 L.Ed. 1071. 

26 C.J. p 920 notes 8-11. 

Title, riflTlit, or privilege of the Unit¬ 
ed States 

Under express provisions of form¬ 
er statute.s the Supreme Court also 
had jurisdiction If any title, right, 
or privilege of the United States was 
involved, 

U.S.—Board of Public Utility Comrs. 
V. Manila Electric R. & Light Co., 
Philippine, 39 S.Ct. 272, 249 U.S. 
262. 63 L.Ed. 696. 

Interpretation of organic law 

United States Supreme Court had 
jurisdiction on certiorari to review 
judgment of supremo court of Philip¬ 
pine Islands In quo warranto pro¬ 
ceedings involving interpretation of 
organic law. 

U.S.—Alberto V. Nicolas, Philippine, 
49 S.Ct. 317, 279 U.S. 139, 73 L.Ed. 
642. 

Trading with Enemy Act 

Supreme Court had jurisdiction to 
review judgment of Philippine Is¬ 
lands supreme court refusing efCoct 
to foreign judgment involving con¬ 
struction of Trading with Enemy 
Act. 

U.S.—Ingenohl v. Walter E. Olsen & 
Co.. Philippine, 47 S.Ct. 451, 273 U.S. 
6 41. 71 L.Ed. 762. 

Philippine TarilT Act of 1909 con¬ 
stituted “statute of United States,” 
within federal statute giving United 
States Supreme Court Jurisdiction to 
review decision of supreme court of 
Philippine T.slands involving statute 
of United States, as against conten¬ 
tion that Tariff Act was converted 
into law of Philippine Islands by act 
giving Philippine legislature concur¬ 
rent power with Congress to amend, 
alter, or repeal tariff laws. 

U.S.—^Asiatic Petroleum Co., Philip¬ 
pine Islands, v. Insular Collector of 
Customs, Philippine, 66 S.Ct. 651, 
297 U.S. 666, 80 L.Ed. 967. 


10. U.S.—Gonzalez v. Roman Catho¬ 
lic Archbishop of Manila, Philip¬ 
pine. 50 S.Ct. 6, 280 U.S. 1. 74 L.Ed. 
131—Pampanga Sugar Mills v. 
Trinidad, Philippine, 49 S.Ct. 308. 
279 U.S. 211, 73 L.Ed. 665. 

25 C.J. p 920 note 13. 

11. U.S.—Harty v. Municipality of 
Victoria, Philippine, 33 S.Ct. 4, 226 
U.S. 12, 67 L.Ed. 103. 

25 C.J. p 920 note 14. 

12. Finality of judgment 

A Judgment of the supreme court 
of the Philippine Islands which di¬ 
rected the entry of judgment for 
plaintiff below, in accordance with 
its decision, but left to the lower 
court the judicial determination of 
the exact amount for which the judg¬ 
ment should be entered, was not final 
for the purpose of seeking a review 
by the United States Supreme Court. 
U.S.—Martinez v. International Bank¬ 
ing Corp., Philippine, 31 S.Ct. 408, 
220 U.S. 214, 55 L.Ed. 438. 

13. U.S.—I’hilippine Sugar Estates 
Development Co. v. Government of 
Philippine Islands, Philippine, 38 S. | 
Ct. 513, 247 U.S. 385, 62 L.Ed. 1177 
—Montclibnno v. La Companla 
General De Tobacos De Pilipinas, 
Pliilippine, 36 S.Ct. 617, 241 U.S. 
455, 60 L.Ed. 3 099—De La Rama v. 
Do La Rama, Philippine, 36 S Ct. 
618, 241 U.S. 154, 60 L.Ed. 932— 
Gsell V. Insular Collector of Cus¬ 
toms, Philippine, 36 S.Ct. 39, 239 U. 
S. 93, 60 L.Ed, 163—Paraiso v. U. 
S., Philippine. 28 S.Ct. 127, 207 U. 
S. 368, 52 L.Ed. 249. 

3 C.J. p 1830 note 42 [b]—25 C.J. p 
921 note 16. 

14. U.S.—^Alejandrino v. Quezon. 
Philippine. 46 S.Ct. 600, 271 U.S. 
628, 70 L.Ed. 1071. 

15. U.S.—^Alejandrino v. Quezon, su¬ 
pra. 

Suspemslon of Fliilipplas senator 

A question as to whether a Philip¬ 
pine senator was properly suspended 
and the Jurisdiction of the Philippine 
supreme court to require the senate 
to rescind Its resolution suspending 
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the senator became moot where the 
period of suspension expired before 
the hearing in the United States Su¬ 
preme Court. 

U.S.—Alejandrino v. Quezon, supra. 
Xnoidental feature In case 

Where an incidental feature of a 
case in which the main features had 
become moot did not present a prop¬ 
er subject for determination, or was 
not presented so as to afford the Su¬ 
preme Court sufficient Information 
concerning it, the court treated the 
whole cause as moot. 

U.S.—^Alejandrino v. Quezon, supra. 

16. U.S.—American Trading Co. v. 
H. E. Heacock Co., Philippine, 62 
S.Ct. 887, 285 U.S. 247, 76 L.Ed. 740 
—Yu Cong Eng v. Trinidad, Phil¬ 
ippine, 46 S.Ct. 619, 271 U.S. 600, 
70 L.Ed. 1059—Alzua v. Johnson, 
Philippine, 34 S.Ct. 27, 231 U.S. 106, 
68 L.Ed. 142. 

26 C.J. p 920 note 8 [a] (1). 

Eocal practice 

On the question whether the origi¬ 
nal judgment credifSj|J||^lone could 
sue on a judgment in favor of a trus¬ 
tee and the benefleiary, where a new 
trustee had been appointed and the 
judgment had been assigned to him, 
the Supreme Court did not go behind 
the local practice. 

U.S.—Kalanianaole v. Smithies, Ha¬ 
waii. 33 S.Ct. 169, 226 U.S, 462, 67 
L.Ed. 303. 

17 . U.S.—American Trading Co. v. 
H. E. Heacock Co., Philippine, 52 
S.Ct. 387, 285 U.S. 247, 76 L.Ed. 
740—Yu Cong Eng v. Trinidad, 
Philippine, 46 S.Ct. 619, 625, 271 
U.S. 600, 70 L.Ed. 1059. 

25 C.J. p 920 note 8 [a] (2). 

Analogy as to oonstmctloa hy state 
court 

“The suggestion has been made In 
argument that we should accept the 
construction put upon a statute of 
the Philippine Islands by their Su¬ 
preme Court as we would the con¬ 
struction of a state court in passing 
upon the federal constitutionality of 
a slate statute. The analogy is not 
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interpretation of a local statute involving delicate 
international relations as to its judgment on purely 
local matters.^ 8 

§ 230. Virgin Islands and Guam 

As provided by statute, the United States Supreme 
Court has direct appellate Jurisdiction of decisions by the 
district court of Guam and the district court of the Vir¬ 
gin Islands. 

By the express provision of 28 U.S.C.A. § 1252, 
any party may appeal to the Supreme Court from 
an interlocutory or final judgment, decree, or or¬ 
der of the district court of Guam and the district 
court of the Virgin Islands holding an act of Con¬ 
gress unconstitutional in any civil action, suit, or 
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proceeding to which the United States or any of its 
agencies, or any officer or employee thereof, as 
such officer or employee, is a party. Under 28 U.S. 
CA. §§ 1291-1294, except where a direct review 
may be had in the Supreme Court, the court of ap¬ 
peals for the ninth circuit has jurisdiction of ap¬ 
peals from decisions of the district court of Guam, 
and the court of appeals for the third circuit has 
jurisdiction of appeals from decisions of the district 
court of the Virgin Islands. Review by the United 
States Supreme Court of decisions of the court of 
appeals generally is considered supra §§ 203-204 
(29). Appellate jurisdiction of the court of ap¬ 
peals, and the procedure therein, are considered 
infra § 287 ct seq. 


5. Review of Decisions of Courts of District of Columbia 


§ 231. Court of Appeals 

Review by the United States Supreme Court of 
decisions of the United States court of appeals for 
the District of Columbia is considered infra §§ 232, 
233. Certification of questions to the United States 
Supreme Court is considered generally supra § 202. 

§ 232. -By Appeal 

Under provisions of former federal statutes, the 
United States Supreme Court could review decisions of 
the United States court of appeals for the District of 
Columbia by appeal under certain circumstances. 

The statute, 28 U.S.C.A, § 41, adds the District 


of Columbia as a separate circuit to the judicial 
circuits of the United States, and 28 U.S.C.A. § 
1254 provides that cases in the courts of appeals 
may be reviewed by the Supreme Court by appeal 
by a party relying on a state statute held by the 
court of appeals to be invalid as repugnant to the 
constitution, treaties, or laws of the United States. 
Under the former Judicial Code, a review by appeal 
or writ of error of decisions of the court of appeals 
of the District of Columbia was permissible under 
certain prescribed circumstances which are consid¬ 
ered in 25 Corpus Juris page 922 note 32-pagc 923 
note 41,^^ and, under the limitations of the statute, 


complete. The Philippines are with¬ 
in the exclusive Jurisdiction of the 
United States government, with com¬ 
plete power of legislation in Con¬ 
gress over them, and when the inter¬ 
pretation of a Philippine statute 
comes before us for review, we may, 
if there be need therefor, re-examine 
it for ourselves as the court of last 
resort on such a question." 

U.S.—Yu Cong Eng v. Trinidad, su¬ 
pra. 

18. U.S.—Ingenohl v. Walter E. Ol¬ 

sen & Co.. Philippine, 47 S.Ct. 451, 
273 U.S. 541, 71 L.Ed. 762. I 

X9. Additional decisions under form¬ 
er statutes 

(1) After the allowance of a writ 
of error from the United States Su¬ 
preme Court to the court of appeals 
of the District of Columbia, the cause 
passed beyond the Jurisdiction of the 
court of appeals. 

U.S.—Heitmuller v. Stokes, App.D.C., 
41 S.Ct. 622, 256 U.S. 359, 65 L.Ed. 
990. 

(2) On appeal or writ of error the 
Supreme Court could determine all 
questions presented by the record. 
U.S.—McGowan v. Parish, App.D.C., 

35 S.Ct. 543, 237 U.S. 285, 59 L.Ed. 


955—Magruder v. Drury, App.D.C.. 
35 S.Ct, 77, 235 U.S. 106, 69 L.Kd. 
151. 

(3) Supreme Court could enter the 
judgment which should have been 
rendered by the court below. 

U.S.—Baker v. Warner, App.D.C., 34 
S.Ct. 175, 231 U.S. 588, 58 L.Ed. 384. 

(4) Errors not of a fundamental 
character, which were not presented 
to the lower court for consideration, 
and which were waived, would not be 
considered on an appeal. 

U.S.—^Magruder v. Drury, supra. 

(6) A review could be had only In 
the case of a judgment or a decree 
which was final in Its nature. 

U.S.—Baldwin Go. v. R. S. Howard 
Co.. App.D.C., 41 S.Ct. 406, 256 U. 
S. 35. 65 L.Ed. 816. 

25 C.J, p 924 note 49. 

(6) A decree of the court of ap¬ 
peals for the District of Columbia, 
dismissing a bill for want of Juris¬ 
diction, was final decree. 

U.S.—U. S. ex rcl. Baldwin Co. v. 
Robertson, App.D.C., 44 S.Ct. 608, 
266 U.S. 168, 68 L.Ed. 962. 

(7) A decree of the court of ap¬ 
peals of the District of Columbia, af¬ 
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firming and remanding a decree di¬ 
recting that two parceLs of land .sep¬ 
arately covered by tru.st deeds be 
sold as an entirety or in part.s, in the 
discretion of the trusteo.s, was not 
final for the purpose of an appeal to 
the Supreme Court of the United 
States. 

U.S.—^\Varner v. Grayson, App.D.C., 
26 S.Ct. 240, 200 U.S. 267, 50 L.Kd. 
470. 

(8) Judgment of court of appeals, 
refusing Jurisdiction of appeal from 
commissioner of patents, was not a 
"Judicial Judgment," reviewable by 
Supreme Court. 

U.S.—Postum Cereal Co. v. Califor¬ 
nia Fig Nut Co., App.D.C., 47 S.Ct. 
284, 272 U.S. 693, 71 L.Ed. 478. 

48 C.J, p 162 note 64. 

(9) An appeal would lie to the Su¬ 
preme Court of the United States 
from a decree of the court of appeals 
of the District of Columbia reserving 
a decree of the supreme court of the 
District for dissolution of a prelim¬ 
inary injunction and remanding the 
cause for entry of a permanent in¬ 
junction. 

U.S.—Chesapeake & Potomac Tele¬ 
phone Co. V. Manning, App.D.C., 22 
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a review In appeal or writ of error was not availa¬ 
ble in a case arising under the patent laws,^® the 
coi)yright l.iws,-! or the criminal laws.22 

§ 233. - By Certiorari 

Cases In the court of appeals for the District of Co¬ 
lumbia may be reviewed in the United States Supreme 
Court by writ of certiorari in proper cases, but the court 
wili not ordinarily review decisions which are based on 
statutes limited to the District or which declare the com¬ 
mon law of the District. 
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In view of 28 U.S.C.A. § 41 which adds the Dis¬ 
trict of Columbia as a separate circuit to the ju¬ 
dicial circuits of the United States, and 28 U.S.CA. 
§ 1254, which provides that cases in the courts of 
appeals may be reviewed by the Supreme Court by 
writ of certiorari granted on the petition of any 
party to any civil or criminal case, before or after 
rendition of judgment or decree, cases in the court 
of appeals for the District of Columbia may be re¬ 
viewed by certiorari in a proper case, 22.50 even be- 


S.Ct. 881, 186 TJ.S. 238, 46 L.Ed. 
3144. 

(10) A writ of error, instead of an 
-appeal, was the proper method to re¬ 
view a de< ision in a proceeding: in 
sulistance an action at law. 

‘U.S.—Metropolitan R. Co. v. MePar- 
]und, Api)D.C.. 25 S.Ct. 28, 195 U.S. 
322, 49 L Ed. 219. 

(11) Writ of error was properly 
taken from decree of court of appeals 
of District of Columbia involving 
eonstruetion of federal statute. 

U.S.—r. S. cx rel. Norwegian Nitro¬ 
gen Products Co. V. U. S. Tariff 
Commission, App.D.C,, 47 S.Ct. 499, 
274 U.S. 106, 71 D.Ed. 949. 

(12) Decree of court of appeals of 
Di.strict of Columbia, in action t© en¬ 
join the secretary of the interior and 
the commissioner of the general land 
oftice from issuing a patent to a cer¬ 
tain person, on the ground that their 
determination to issue such patent 
was in violation of the Act of May 
14, 1880, was appealable to the su¬ 
premo court. 

U.S.—Brady v. Work, App.D.C., 44 S. 
Ct. 168, 263 U.S. 435, 68 UEd. 375. 

(13) A writ of error to review a 
judgment of the court of appeals of 
the District of Columbia in proceed¬ 
ing Involving the construction of the 
general statutes of the United States, 
applicable to the Naval Reserve 
Force and the retirement of its offi¬ 
cers, was within the jurisdiction of 
the United States Supreme Court. 
U.S.—Denby v. Berry, App.D.C., 44 S. 

Ct. 74, 263 U.S. 29. 68 L.Ed. 148. 

(14) Supreme Court had appellate 
Jurisdiction of suit against secretary 
of the interior, to enjoin him from 
canceling certain selection of lieu 
lands by railroad, Involving construc¬ 
tion of the Act of June 22, 1874. 

U.S—Santa F6 Pac. R. Co. v. Work, 

App.D.C.. 45 S.Ct. 400. 267 U.S. 511, 
69 L.Ed. 764. 

(15) Merc assertion that construc¬ 
tion or application of Constitution or 
federal laws was involved did not au¬ 
thorize Supreme Court to entertain 
appeal; it was court's duty to de¬ 
cline jurisdiction If record did not 
present substantial constitutional or 
statutory question, properly raised 
below. 

U.S.—Corrigan v, Buckley, App.D.C., 


46 S.Ct. 621. 271 U.S. 323, 70 L.Ed. 

969. 

(16) Constitutional validity of the 
building regulations of the District 
of Columbia, which by the Act of 
June 14, 1878 were given the effect 
of congressional legislation, was sea¬ 
sonably raised by request for charge 
at the trial in the supreme court of 
the District, and by proper assign¬ 
ment of error In the proceedings for 
review, so that the question could be 
reviewed by the United States Su¬ 
preme Court. 

U.S.—Walker v. Gish, App.D.C., 43 S. 

Ct. 174, 260 U.S. 447, 67 L.Ed. 344. 

(17) Where court of appeals of the 
District of Columbia based dismissal 
of a bill for lack of jurisdiction on 
the» construction of Trade-Mark Act, 
an appeal to United States Supreme 
Court was the proper remedy and pe¬ 
tition for certiorari was required to 
be denied. 

U.S.—U. S. ex rel. Baldwin Co. v. 

Robertson, App.D.C., 44 S.Ct. 608, 

265 U.S. 168, 68 L.Ed. 962. 

(18) Provision of former Judicial 
Code authorizing a review of final 
judgments of the court of appeals of 
the District of Columbia In cases In 
which the jurisdiction of the trial 
court was in issue, was not limited 
to the jurisdiction of the trial court 
as a court of the United States, but 
embraced a suit by the United States 
to recover fllled-in land on the Vir¬ 
ginia side of the Potomac River 
claimed by defendant, by a plea to 
the jurisdiction, to be in the state of 
Virginia. 

U.S.—Marine Ry. & Coal Co. v. U. S., 

App.D.C., 42 S.Ct. 32, 257 U.S. 47, 

66 L.Ed. 124. 

(19) An appeal in equity brought 
up the whole record. 

U.S.—Keller v. Potomac Electric 

Power Co., App.D.C., 43 S.Ct. 445, 

261 U.S. 428, 67 L.Ed. 731. 

(20) Statutes and rule requiring an 
assignment of errors to be filed with 
the transcript of record in the Su¬ 
preme Court of the United States ap¬ 
plied on appeal from the court of ap¬ 
peals of the District of Columbia. 
U.S.—Briscoe v. Rudolph, App.D.C., 

31 S.Ct. 679, 221 U.S. 647, 65 L.Ed. 

84 g—Columbia Heights Realty Co. 

V. Rudolph, App.D.C., 30 S.Ct. 681, 
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217 U.S. 647, 64 KEd. >77, 1» Ann. 
Cas. 854. 

(21) Mandamus did not lie to the 
court of appeals of the District of 
Columbia to compel the settling and 
signing of a bill of exceptions that 
had not been prepared and presented 
within the time required by statute 
or rule of court. 

U.S.—Gordon v. Randle, D.C., 23 S.Ct. 
636, 189 U.S. 417, 47 L.Ed. 875. 

(22) In suit to restrain enforce¬ 
ment of order of rent commission of 
District of Columbia, cutting down 
apartment rents under the Act of 
Oct. 22, 1919 tit. 2. continued in force 
by the Act of Aug. 24, 1921, reenacted 
by the Act of May 22, 1922, in which 
it was claimed that the emergency 
which justified enactment of stat¬ 
utes authorizing the commission to 
cut down rents had ceased to exist, 
the United States Supreme Court, on 
appeal from Judgment of court of ap¬ 
peals of District of Columbia, affirm¬ 
ing district supreme court’s decree of 
dismissal, reversed the Judgment, to 
enable the supreme court of the Dis¬ 
trict to ascertain the facts as to 
whether the emergency had ceased to 
exist, and the law had become inop¬ 
erative by reason thereof, at time or¬ 
der was made, although the United 
States Supreme Court Judicially 
knew that conditions were such that 
the law had ceased to operate at time 
of appeal. 

U.S—Cho.stlpton Corporation v. Sin¬ 
clair, App.D.C., 44 S.Ct. 406, 264 U. 
S. 643, 68 L.Ed. 841. 

20. TJ.S.—U. S. ex rel. Chott v. Ew¬ 
ing. AppDC., 35 S.Ct. 673. 237 U.S. 
197, 59 L.Ed. 913. 

3 C.J. p 5S6 note 29 [a] (1). 

21. U.S.—U. S. ex rel. Chott v. Ew¬ 
ing, supra. 

22. U.S.—Hartranft v. Mullowny, 
App.D.C!.. 38 S.Ct. 518, 247 U.S. 295. 
62 L.Ed. 1123. 

25 C.J. p 923 note 46. 

22.50 U.S.—Miller v. U. S., App.D.C., 
78 S.Ct. 1190, 367 U.S. 301, 2 L.Ed. 
2d 1332. 

Certification, by District of Columbia 
court of appeals, of questions to 
supreme court see supra S 202. 
Admissibility of eyldeaoe 
Supreme Court granted certiorari 
to determine whether evidence seised 
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fore argument there.22.55 

The United States Supreme Court will not ordi¬ 
narily review on certiorari decisions of the United 
States court of appeals for the District of Columbia 
which are based on statutes limited in their opera¬ 
tion to the District of Columbia or which declare 
the common law of the District,23 but this rule is 
inapplicable where the court of appeals relied on 
precedents of general applicability in construing 
the District of Columbia statutory provisions,23-5 
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and the Supreme Court will grant the writ where 
the decision presents a question national in scope.2* 
A decision of the court of appeals which is admin¬ 
istrative or advisory in nature rather than judicial, 
rendered on an appeal from an administrative body 
in accordance with a statute vesting the court of 
appeals with such jurisdiction, is not rcvicwable 
by the Supreme Court.26 

The Supreme Court will dispose of the case pre¬ 
sented to it as warranted by tlie circiunstanccs,23 


at time of accused’s arrest In District 
of Columbia was properly admitted 
agrainst accused who was tried in 
District of Columbia district court 
for violations of federal narcotics 
laws, notwithstanding: validity of ar¬ 
rest was to be determined under Dis¬ 
trict of Columbia Law and that Su¬ 
preme Court’s policy was not to in¬ 
terfere with local rules fashioned by 
courts of District of Columbia, inas¬ 
much as validity of entry to arrest 
without warrant was to be tested by 
federal statutory requirements simi¬ 
lar to those Judicially developed by 
District of Columbia court of appeals. 
U.S.—Miller v. U. S., supra. 

22.65 U.S,—Taylor v. McElroy, App. 
D.C., 79 S.Ct. 1428, 360 U.S. 709. 3 
L.Ed.2d 1528. 

Peadenoy of similar case la Supreme 
Court 

Supreme Court may grant certio¬ 
rari before argument in court of ap¬ 
peals for District of Columbia cir¬ 
cuit because of pendency before Su¬ 
preme Court of case presenting a 
similar i.ssue. 

U.S.—Taylor v. McElroy, supra. 

23. U.S.—Griffin v. U, S., App.D.C., 
69 S.Ct. 814, 336 U.S. 704, 93 L, 
Ed. 993—Fisher v. U. S.. App.D.C., 
66 S.Ct. 1318, 328 U.S. 463, 90 L.Ed. 
1382, 166 A.L.R. 1176, rehearing de¬ 
nied 67 S.Ct. 24, 329 U.S. 818, 91 L. 
Ed. 697—Del Vecchio v. Bowers, 
App.D.C., 56 S.Ct. 190, 296 U.S. 280, 
80 L.Ed. 229. 

23.5 U.S.—Carroll v. U. S., App.D.C., 
77 S.Ct. 1332, 354 U.S. 394, 1 L.Ed. 
2d 1442. 

24. U.S.—U. S. ex rel. Toth v. 
Quarles, App.D.C., 76 S.Ct. 1, 350 

U. S. 11, 100 L.Ed. 8—Del Vecchio 

V. Bowers. App.D.C., 66 S.Ct. 190, 
296 U.S. 280, 80 L.Ed. 229. 

Effect of deuying writ 

Supreme Court’s denial of writ of 
certiorari Imports no expression of 
opinion on merits of case. 

U.S.— W, P. Brown & Sons Lumber 
Co. v. Louisville & N. R. Co., C.C.A. 
Ky., 82 F.2d 94, affirmed 57 S.Ct. 
265, 299 U.S. 393, 81 L.Ed. 801. 
Aestrlotive coveuaats 
Enforcement by federal courts of 
the District of Columbia of restric¬ 
tive covenants imposing racial re¬ 


strictions Is contrary to public poli¬ 
cy of the United States, and as such 
should be corrected by the Supreme 
Court in exercise of its supervisory 
powers over courts of the District of 
Columbia. 

U.S.—Hurd v. Hodge, App.D.C., 68 S. 
Ct. 847, 334 U.S. 24, 92 L.Ed. 1187. 

25. U.S.—^Federal Radio Commission 
V. General Electric Co., App.D.C., 60 
S.Ct. 389, 281 U.S. 464, 74 L.Ed. 969. 

26. U.S.—Fountain v. Pilson, App.D. 
C.. 69 S.Ct. 754, 336 U.S. 681, 93 L. 
Ed. 971, rehearing denied 69 S.Ct. 
1153, 337 U.S. 921. 93 L.Ed. 1730— 
Securities and Exchange Commis¬ 
sion V. Chenery Corp., App.D.C., 67 
S.Ct. 1576, 1760. 332 U.S. 194, 91 
L.Ed. 1995, rehearing denied 6,8 S. 
Ct. 26, two cases, 332 U.S. 783, 92 
L.Ed. 367—Securities and Exchange 
Commission v. Chenery Corpora¬ 
tion, App.D.C., 63 S.Ct. 454, 318 U.S. 
80. 87 UEd. 626. 

Affizmanoo of decree 

Decree, reversing order denying 
motions to dismiss bill for restora¬ 
tion of amounts of deposits, paid 
to defendants by bank receiver, as to 
one defendant, and affirming it as to 
other defendants, without prejudice 
to trial court’s right to arrange order 
of trial of such suit and receiver's 
suit against latter defendants to re¬ 
cover assets alleged to have been il¬ 
legally pledged or resulting preferen¬ 
tial payments, will be affirmed, 
course of procedure being left for de¬ 
termination by trial court in exercise 
of sound discretion. 

U.S.—U. S. Shipping Board Merchant 
Fleet Corporation v. Rhodes, App. 
DC., 66 S.Ct. 617, 297 U.S. 383, 80 
L.Ed. 733. 

Bemand for ftirtlier proceedings 

(1) Supreme Court, determining 
that district court abused its discre¬ 
tion in staying suits to enjoin en¬ 
forcement of alleged unconstitutional 
Public Utility Holding Company Act 
of 1936 until determination of suit in¬ 
stituted in another district to test 
constitutionality of act and until Su¬ 
preme Court’s determination of any 
appeal therefrom, would not deter¬ 
mine whether a stay to continue un¬ 
til decision by district court and then 
ending automatically would be mod¬ 
erate, in view of fact that, following 
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stay order, facts in test case had 
been settled by stipulation, briefs had 
been prepared, and case had been ar¬ 
gued on merits Justifying expectation 
of decision within reasonable time, 
but would remand case to district 
court for reappraisal of facts and 
new exercise of discretion. 

U.S.—Landis v. North American Co, 
App.D.C., 67 S.Ct. 163, 299 U.S. 248, 
81 L.Ed. 153—Landis v. American 
Water Works & Electric Co., App. 
D.C., 67 S.Ct. 163, 299 U.S. 24 8, 81 
L.Ed. 153. 

(2) Where the case has become 
moot, the Supreme Court will remand 
to the district court with instructions 
to dismiss the complaint. 

U.S.—Taylor v. McElroy, App.D.C., 79 
S.Ct, 1428, 360 U.S. 709, 3 L.Ed.2d 
1528. 

(3) On certiorari to review dis¬ 
missal by court of appeals of appeal 
from denial of motion for new trial 
on ground of evidence discovered aft¬ 
er accused’s conviction of first degree 
murder, Supreme Court would not de¬ 
termine admissibility of evidence 
that deceased had an open knife in 
his pocket when he w'aa shot by ac¬ 
cused whose justification for the kill¬ 
ing was self-defense, but would re¬ 
mand cose to court of appeals to de¬ 
termine what rule should prevail in 
the District. 

U.S.—Griffin v. U. S., App.D.C., 69 S. 
Ct. 814, 336 U.S. 704, 93 L.Ed. 993. 

ConolUBioa of fact by court of ap¬ 
peals 

Supreme Court would not disturb 
conclusion of the United States court 
of appeals for the District of Colum¬ 
bia that federal communications com¬ 
mission’s disavowal of alleged fact 
that commission used as evidence 
certain data and reports in commis¬ 
sion's files, without permitting inter¬ 
vener before the commission oppor¬ 
tunity of Inspecting them, was vera¬ 
cious and sufficient. 

U.S.—Federal Communications Com¬ 
mission V. Sanders Bros. Radio Sta¬ 
tion, App.D.C., 60 S.Ct. 693, G09 U. 
S. 470, 642, 84 L.Ed. 869, 1037. 

PreBumptlon. la favor of trial oourt»a 
Jurladlotioa 

On certiorari to review Judgment 
affirming decree denying motion to 
dismiss suit, Supreme Court would be 
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and it need not consider any question not raised 
by the petition for certiorari.27 Where the Su¬ 
preme Court on certiorari has held contrary to the 
opinion of the United States court of appeals for 
the District of Columbia and has remanded the 
case directly to the district court of the United 
States for the District of Columbia, the district 
court in subsequent proceedings must conform to 
the rulings of the Supreme Court.28 

Former statute. A writ of certiorari was also 
provided fur under the former Judicial Code.29 

§ 234. District Court of United States 

An appeal directly to the Supreme Court of the 
United States from the district court of the United States 
for the Dii'itrict of Columbia is permitted under cir¬ 
cumstances in which a direct appeal from a district court 
of the United States Is authorized by statute. 

In a proceeding in which the district court of the 
United States for the District of Columbia exer¬ 
cises the jurisdiction of a district court of the Unit¬ 
ed States, an appeal directly to the Supreme Court 
of the United States may be had under circum¬ 
stances in which a direct appeal from a district 
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court of the United States is authorized by stat- 
ute.30 Thus an appeal must be taken directly to 
the United States Supreme Court in cases where 
an appeal under the Expediting Act of February 
11, 1903, 15 U.S.C.A. § 29, would lie directly to the 
Supreme Court from a federal district court.^l 
Under the provisions of 18 U.S.C.A. § 3731, which 
permit an appeal directly to the United States Su¬ 
preme Court under particular circumstances if the 
invalidity or construction of a federal statute is 
involved, an appeal cannot be so taken where the 
invalidity or construction of a federal statute is not 
involved,22 or where the construction or validity of 
the statute involved has been adjudicated and up- 
held.23 Where a direct appeal from the district 
court to the Supreme Court was unauthorized, the 
judgment a])pealed from may be vacated and the 
case remanded to the district court in order that a 
new judgment may be entered from which an ap¬ 
peal may be perfected to the court of appeals.22-6 

Under statutes no longer in force the United 
States Supreme Court had jurisdiction to review 
in direct appellate proceedings a decision of the 
supreme court of the District of Columbia if it in- 


required to presume in favor of Ju¬ 
risdiction of trial court that plain¬ 
tiffs might be able to prove allega¬ 
tions in support of right to maintain 
suit without joinder of United States 
as iiarty defendant. 

U.S.—Ickes V. Fox, App.D.C, 67 S.Ct. 
412, 300 TJ.S. 82, 81 L.Ed. 525, re¬ 
hearing denied 57 S.Ct. 604, 300 U.S. 
640. 81 L.Ed. 888—Ickes v. Parks, 
App.D.C., 67 S.Ct. 412, 300 U.S. 82. 
81 L.Ed. 626, rehearing denied 67 
S.Ct. 504. 300 IT.S. 640, 81 L.Ed. 888 
—Ickes V, Ottmuller, App.D.C., 57 
S^Ct. 412, 300 U.S. 82, 81 L.Ed. 625, 
rehearing denied 57 S.Ct. 604, 300 
U.S. 640, 81 L.Ed. 888. 

27. U.S.—^American Federation of 
Labor v. N. L. R. B., App.D.C., 60 
S.Ct. 300, 308 U.S. 401, 84 L.Ed. 347 
—Gunning v. Cooley, App.D.C., 60 
S.Ct. 231, 281 U.S. 90, 74 L.Ed. 720. 

28. D.C.—Davis v. Davis, 114 F.2d 
492, 72 App.D.C. 341. 

29. U.S.—Hartranft V. Mullowny, 
App.D.C., 38 S.Ct. 618, 247 U.S. 296, 
62 L.Ed. 1123—Fields v. U. S., App. 
D.C.. 27 S.Ct. 643, 206 U.S. 292, 61 
L.Ed. 807. 

Allowance of writ ae estahllshlnfir Ja- 
riedlotlon 

Supreme Court’s inadvertent allow¬ 
ance of a writ of certiorari in a pro¬ 
ceeding in which no question of Ju¬ 
risdiction was considered does not es¬ 
tablish the jurisdiction of the court. 
U.S.—Baldwin Co. v. R. S. Howard 
Co., App.D.C., 41 S.Ct. 406, 256 U.S. 
35, 65 L.Ed. 816. 


Character of power to review by cer¬ 
tiorari 

“The words ’with the same power 
and authority in the case as if it had 
been carried by writ of error or ap¬ 
peal to said Supreme Court’ express 
the character of the power, not its 
conditions, as the power is granted 
only when a writ of error or appeal 
does not lie.” 

U.S.—George A. Fuller Co. v. Otis El. 
Co., AppD.C., 38 S.Ct. 180, 181, 246 
U.S. 489, 62 L.Ed. 422. 

Finality of Judgment 

(1) To be reviewed by certiorari 
the Judgment must be final. 

U.S.—Baldwin Co, v. R. S. Howard 
Co., App.D.C., 41 S.Ct. 406, 256 U.S. 
35, 65 L.Ed. 816, 

(2) Writ when issued to the court 
of appeals is not limited to cases in 
which final Judgment has been en¬ 
tered, but only to cases in which the 
judgment when entered is final. 

U.S.—George A. Fuller Co. v. Otis El. 
Co., App.D.C., 38 S.Ct. 180, 246 U.S. 
489, 62 L.Ed. 422. 

zrecesBity for ozoeption 

A writ of certiorari will be dis¬ 
missed for want of Jurisdiction 
where it appears that the question on 
which the certiorari was prayed was 
not before the court below, and is 
not open for consideration, because 
no exception concerning the ruling 
of the trial court on the subject was 
taken so as to preserve the right of 
review concerning it. 

U.S.—Tyrrell v. District of Columbia, 
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App.D.C., 37 S.Ct. 361, 243 U.S. 1, 
61 L.Ed. 657. 

30. U.S.—U. S, v. California Co-op. 
Canneries, D.C., 49 S.Ct. 423, 279 
U.S. 563, 73 L.Ed. 838. 

D.C.—-U. S. V. Waters, 176 F.2d 340, 
84 U.S.App.D.C. 127—U. S. v. Deni¬ 
son, 47 F.2d 433, 60 App.D.C. 71. 
Jurisdiction of United States Su¬ 
preme Court to review decisions of 
United States district courts gen¬ 
erally see supra §§ 205-224. 
Three-Judge district court 
U.S.—^U. S. V. Capital Transit Co., 
App.D.C., 70 S.Ct. 115, 338 U.S. 286, 
94 L.Ed. 93, motion denied 70 S.Ct. 
186, rehearing denied 70 S.Ct. 247, 
338 U.S. 901, 94 L.Ed. 664, and 
Washington, V. & M. Coach Co. v. 
Capital Transit Co., 70 S.Ct. 247. 
338 U.S. 901, 94 L.Ed. 654. 

Direct appeal held not to lie 
Direct appeal to Supreme Court 
from final decree in suit by United 
States to establish title to land adja¬ 
cent to Anacostia river. 

U.S.—U. S. V. Belt, App.D.C., 63 S.Ct, 
1278, 319 U.S. 621, 87 L.Ed. 1569. 

31. U.S.—U. S V. California Co-op. 
Canneries, D.C., 49 S.Ct. 423. 279 

U. S. 563, 73 L.Ed. 838—Swift & Co. 

V. U. S., D.C., 48 S.Ct. 311, 276 U.S. 
811, 72 L.Ed. 687. 

32. D.C.—U. S. V. Denison, 47 P.2d 
433, 60 App.D.C. 71. 

33. D.C.—^U. S. V. Denison, supra. 
33.5 U.S.—U. S. V. Belt, APP.D.C., 6S 

S.Ct. 1278, 319 U.S. 621. 87 L.Ed. 
1559. 
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volved the validity of any patent or copyright, or 
the validity of a treaty or statute of, or an au¬ 
thority exercised under, the United States, or if 

6. Review of Decisions of 0th 

§ 235. Court of Claims 

Although the power of the United States Supreme 
Court to review decisions by the court of claims is sub¬ 
ject to restrictions Imposed by Congress, under existing 
statutes the Supreme Court may, In its discretion, re¬ 
view the judgment or decree of the court of claims by 
certiorari on the petition of the United States or the 
claimant. 

The power of the United States Supreme Court 
to review decisions by the court of claims is subject 
to restrictions imposed by Congress, and a party 


36 C. J. S. 

the amount in controversy exceeded the sum of five 
thousand dollars.^^ 

: Federal and Military Courts 

has no right to a review other than that which is 
granted by Congress.^^ Decisions of the court of 
claims rendered in its administrative capacity are 
not judicial acts, however, and their review, even 
though sanctioned by Congress, is not within the 
appellate jurisdiction of the Supreme Court.35.5 

Under 28 U.S.C.A. § 1255, which supplanted an 
earlier statute providing for an appeal under certain 
prescribed conditions,^^ the United States Supreme 


34. U.S.—Washington & G. R. Co. v. 
District of Columbia. D.C., 13 S.Ct. 
61, 146 U.S. 227, 36 L.Kd. 951—In ro 
Craft. D.C.. 8 S.Ct. 509. 124 U.S. 370. 
31 Li.Ed. 449—Baltimore & P. R. Co. 
V. Grant. D.C., 98 U.S. 398, 25 L.Ed. 
231. 

Supreme court of the District of Co¬ 
lumbia as former name for district 
court of the United States for the 
District of Columbia see infra § 
325. 

Order to appoar m citatioii 

An order to appellee to appear and 
argue the cause was held to be the 
legal equivalent of a citation for all 
the purposes of an appeal to the 
United States Supreme Court from 
the supreme court of the District of 
Columbia. 

Xj.s.— Dodge V. Knowles, D.C., 5 S.Ct. 
1108, 114 U.S. 436, 29 L.Ed. 144, mo¬ 
tion denied 5 S.Ct. 1197, 114 U.S. 
430, 29 L.Ed. 296. 

35. U.S.—Luckenbach S. S. Co. v. U. 
S., Ct.Cl., 47 S.Ct. 186, 272 U.S. 533, 
71 L.Ed. 394. 

Praud on United Statei 

There is no right to have reviewed 
a decision of the court of claims as to 
whether a new trial shall be granted 
on the motion of the United States 
under 28 U.S.C.A. § 2515, on the 

grounds that a fraud, wrong, or In¬ 
justice has been done the United 
States, since no such right Is granted. 
U.S —Pooono Pines Assembly Hotels 
Co. V. U. S., 73 Ct.Cl. 447—Volk v. 
TT. S., 66 Ct.Cl. 395. 

35.5 U.S.—Pope v. U. S., Ct.Cl., 65 S. 
Ct. 16, 323 U.S. 1, 89 L.Ed. 3. 

36. Decisions as to particular mat¬ 
ters under earlier statnte 

(1) Statute authorizing appeals 
from court of claims did not extend 
to interlocutory orders. 

U.S.—Standard Steel Car Co. v. U. S., 
61 Ct.Cl. 391. 

(2) An order of the United States 
court of claims, on motion of claim¬ 
ant for substitution of attorneys, al¬ 


lowing such a substitution but im¬ 
posing conditions, was not a final 
judgment from which claimant could 
appeal to the Supreme Court. 

U.S.—Ex parte Desmare, 9 Ct.Cl. 1. 

(3) Order of court of claims, re¬ 
fusing a new trial and request for 
amended Andingis. was not appealable. 
U.S.—Luckenbach S. S. Co. v. U. S., 

Ct.Cl., 47 S.Ct. 186, 272 U.S. 53.3, 71 

L.Ed. 394. 

(4) An appeal which was filed 
I ponding disposition of a motion for a 

new trial and amended findings was 
not a nullity because of prematurity. 
U.S.—Luckenbach S. S. Co. v. U, S., 

supra. 

(5) Rules of the Supreme Court re¬ 
lating to appeals from court of 
claims provided what should be in¬ 
corporated in the record on appeal: 
“A finding of the Court of Claims of 
the facts in the case establislied by 
the evidence. In the nature of a spe¬ 
cial verdict, but not the evidence es¬ 
tablishing them,” and they did not 
contemplate the inclusion therein of 
“exceptions” filed to such findings, 
U.S.—Gulf Refining Co. v. U. S., 59 

Ct.Cl. 104. 

(6) Rules of the Supreme Court re¬ 
quired the court of claims to make 
findings of fact from the evidence 
submitted, which must be sent up as 
part of the record on appeal, but 
there was no rule requiring excep¬ 
tions to such evidence to be made a 
part of such record on appeal. 

U.S.—Gulf Refining Co. v. U. S., 58 

Ct.Cl. 559. 

(7) Supreme Court did not consid¬ 
er questions not raised in the court 
below. 

U.S.—Hathaway v. U. S., Ct.Cl., 39 

S.Ct. 346. 249 U.S. 460, 63 L.Ed. 707. 

(8) Claimant could not press find¬ 
ings requested in court of claims, 
without showing that tender was in 
conformity with rules. 

U.S.—Luckenbach S. S. Co. v. U. S., 
I supra. 


(9) In action on canceled govern¬ 
ment contract, attack on validity of 
accept(‘d award would not be consid¬ 
ered on appeal, in absence of proof of 
loss or findings justifying petition¬ 
er’s recovery. 

U.S.—Towar Cotton Mills v. U. S.. Ct 
Cl.. 46 S.Ct. 211, 270 U.S. 375, 70 
L.Ed. C39. 

(10) Where, in suit by executors 
to recover legacy taxes paid, no ob¬ 
jection was made in court of claims 
to order restricting scope of the evi¬ 
dence or to the findings made, there 
could be no complaint In Supreme 
Court. 

U.S.—Wocrishoffer v. U. S., Ct.Cl., 46 
S.Ct. .33, 269 U.S. 102, 70 L.Ed. 180. 

(11) Amount claimed In the 
amended petition rather than that 
claimed in the original petition deter¬ 
mined the amount in controversy for 
the purpo.se of conferring appellate 
jurisdiction on the Supreme Court. 
U.S.—Journal & Tribune Co. v. U. S., 

Ct.Cl., 41 S.Ct. 202. 254 U.S. 581, 65 
L.Ed. 415. ♦ 

(12) An appeal under former Judi¬ 
cial i^)de was dismissed where, pend¬ 
ing the appeal, claimant brought suit 
in the district court on the same 
cause of action, even though the ne- 
tlon in the other court was barred by 
the statute of limitations. 

U.S.—Corona Coal Co. v. U. S., Ct.Cl. 
44 S.Ct. 166, 263 U.S. 637, G8 L.Ed. 
431. 

(13) Motions for leave to file mo¬ 
tions for new trial and to amend find¬ 
ings after one motion for a new trial 
has been denied did not extend the 
time for appealing. 

U.S.—Morse v. U. S., Ct.Cl., 46 S.Ct. 
241, 270 U.S. 161, 70 L.Ed. 618. re¬ 
hearing denied 65 S.Ct. 828, 295 U. 
S. 768, 79 L.Ed. 1709. 

(14) Other decisions. 

U.S.—Fred T. Ley Co. v. U. S., Ct.Cl., 
47 S.Ct. 388, 273 U.S. 386, 71 L.Ed. 
698—Southern Pac. Co. v. U, S., Ct. 
Cl.. 46 S.Ct. 242, 270 U.S. 103. 70 L. 
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Court may review the judgment or decree of the 
court of claims by certiorari on the petition of the 
United States or the claimant,which may be 
granted or deni(‘d in the absolute discretion of the 
Sui)remc Court,whether the order or decision 
to be reviewed is final or intcrlocutory.^®-^^ A 
judgment of the court of claims rendered before 
the statute abolishing appeals became effective was 
held not ajipealablc where a motion for new trial 
was made subsequent to the time the statute took 

effect. 

On certiorari from the Supreme Court to the 
court of claims the record must include the plead¬ 
ings, findings, and judgment, together with the 
opinion, if any.^^ The findings to be included in 
the record must be in the nature of a special ver¬ 
dict and they must specifically set forth the ultimate 
facts.^^^ 

The Supreme Court will not review questions 
not clearly raised on the record and a contention 
not raised in the government’s brief in opposition 
to a petition for certiorari will not be considered 
by the Supreme Court^^-^® An amended petition 


which has been filed in the court of claims after the 
expiration of the period of limitation and hence too- 
late to bring in any additional cause of action or 
to change the grounds on which plaintiff rested its- 
suit may nevertheless be considered on review to 
the extent that it gives plaintiff^s statement of de¬ 
tails of causes of action alleged in the original pe¬ 
tition and for comjiarison with the court’s special 
fact findings,'*0 but items of claims in the amended 
petition which arc outside the period covered by 
the allegations of the original petition and which 
arc not shown by the findings to be within the pe¬ 
riod are required to be deducted from the judg- 
rnent.'*! 

In a suit involving the construction and reasona¬ 
bleness of tariffs applicable to an interstate ship¬ 
ment, the Supreme Court will inquire into the va¬ 
lidity of the decision of the court of claims as to 
whether it correctly allocated the issues in the suit 
between the jurisdiction of the interstate com¬ 
merce commission and that of the court, even 
though neither side has questioned the validity of 
the lower court’s views in these respects. 


Ed. 489. afllrmed 47 S.Ct. 123. 272 
U.S. 44.'>, 71 L.Ed. 34.3-—Morse v. U. 

S.. Ct.Cl., 46 S.Ct. 241, 270 U.S. 161. 
70 L.Kd. 618. rehearing denied 65 
S.Ct. 828. 295 U.S. 768, 79 L.Ed. 
1709—U. S. v. Anderson, Ct.Cl., 46 
.S.Ct. 131, 269 U.S. 422, 70 L.Ed, 347. 
26 C.J. p 921 notc.s 19-26. 

36.5 U.S.—Marconi Wireless Tele¬ 
graph Co. of America v. U, S„ Ct. 
Cl., 63 S.Ct. 1393, 320 U.S. 1, 87 L. 
Ed. 1731, rehearing denied 64 S.Ct. 
25, 320 U.S. 809, 88 L.Ed. 489. 

Caddo Tribe of Okl. v. U. S., 155 
F.Supp. 727, 140 Ct.Cl. 63. 

Exercise of Judicial power 

(1) Appellate jurisdiction of Su¬ 
preme Court conferred by Constitu¬ 
tion extends to review of judgments 
of court of claims acting in its judi¬ 
cial capacity. 

U.S.—Pope V. U. S., Ct.Cl., 65 S.Ct. 
16, 323 U.S. 1, 89 L.Ed. 3. 

(2) Determination of court of 
claims that .special act giving it Ju¬ 
risdiction to hf*ar claims against 
United Stales conferred on court on¬ 
ly nonjutlicial functions, and hence 
that court had no judicial duty to 
perform, was itself an exercise of ju¬ 
dicial power reviewable in Supreme 
Court. 

Xj.s.—Pope V. U. S., supra. 

36.10 U.S.—Caddo Tribe of Okl. v. 
U. S., 165 F.Supp. 727, 140 Ct.Cl. 63. 

Certiorari granted 

(1) In order to consider constitu¬ 
tional issue of whether gold mine 
owners were deprived of their prop¬ 
erty without Just compensation, con¬ 


trary to the Fifth Amendment of the 
Constitution, by war production 
board order directing closing of own¬ 
ers’ mines. 

U.S,—U. S. v. Central Eureka Min. 
Co., Ct.Cl., 78 S.Ct. 1097, 357 IT.S. 
156, 2 L.Ed.2d 1228. rehearing de¬ 
nied 79 S.Ct. 9, 358 U.S. 868, 3 L.Ed. 
2d 91. 

(2) Because of claim of conflict 
with decisions of courts of appeals. 
U.S.—U. S. V. Ohio Power Co., Ct.Cl., 

77 S.Ct. 652, 3,53 U.S. 98, 1 L.ICd.2d 
683, rehearing denied 77 S.Ct. 1053, 
353 U.S. 977, 1 L.Ed.2d 1139—U. S. 
V, Anderson, Clayton & Co., Ct.Cl., 
76 set. 26, 360 U.S. 56, 100 L.Ed. 
43—^IT. S. V. Olympic Radio & Tele¬ 
vision, Inc., Ct.Cl., 76 S.Ct. 733, 349 
U.S. 232. 99 L.Ed. 1024. 

(3) Sua .sponte, even though nearly 
a year and a half had elapsed since 
denial of certiorari. 

U.S.—U. S. V. Ohio Power Co., supra. 

36.15 IT.S.—Caddo Tribe of Okl. v. U. 

S.. 155 F.Supp. 727, 140 Ct.Cl. 63. 

37. U.S.—Southern Pnc. Co. v. U. S., 
Ct.Cl., 46 S.Ct. 242, 270 U.S. 103, 70 
L.p:d. 489, affirmed 47 S.Ct. 123, 272 
U.S. 445, 71 L.Ed. 343. 

38. U.S.—U. S, V. Esnault-Pelterie, 
Ct.Cl., 67 S.Ct. 159, 299 U.S. 201, 
81 I...Ed. 123, motion denied 57 S. 
Ct. 314. 

"Pleadings and the making of a 
proper record have not been dis¬ 
pensed with. They still have a func¬ 
tion to perform.” 

U,S.—Standard-Vacuum Oil Co. v. U. 
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’ S.. Ct.Cl., 70 S.Ct. 545, 647, 339 U.S. 

157, 94 L.Ed. 731. 

39. U.S.—U. S. V. Esnault-Pelterie. 
Ct.Cl.. 57 S.Ct. 169. 299 U.S. 201, 
81 L.Ed. 123, motion denied 57 S. 
Ct. 314. 

39.5 U.S.—U. S. V. Causby, Ct.Cl., 66 
S.Ct. 1062, 328 U.S. 266, 90 L.Ed. 
1206. 

Snfllcieacy of oanse stated 

Supreme Court in determining suffi¬ 
ciency of cause stated could not con¬ 
sider allegations referred to in opin¬ 
ion of the court of claims but as to 
which no clear inkling appeared in 
the record. 

U.S.—Standsrd-Vacuum Oil Co. v. U. 

S.. Ct.Cl.. 70 S.Ct. 545, 339 U.S. 157, 
94 L.Ed. 731. 

Validity of offsets 

When .specified items of gratuity 
are allocated In Jirlgment as offsets 
to Indian claims against the govern¬ 
ment, the validity, as off.sets, of oth¬ 
er itcm,s, included in the findings but 
not applied as offsets, need not be 
reviewed on appeal, 

U.S.—Chickasaw Notion v. U. S.. Ct. 
Cl., 66 S.Ct. 84, 326 U.S. 217, 90 L. 
Ed. 25. 

39.10 U.S.—Wiener v. U. S., Ct.Cl., 
78 S.Ct. 1275, 367 U.S, 349. 2 L.Ed. 
2d 1377. 

40. U.S.—U. S. V. Seminole Nation, 
Ct.Cl., 67 S.Ct. 283, 299 U.S. 417, 81 
L.Ed. 316. 

41. U.S.—^U. S. V. Seminole Nation, 
supra. 

41.5 U.S.—^U. S. V. Western Pac. R. 
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The time within which an application may be 
made for review in the Supreme Court under 28 
U.S.C.A. § 2101 which prescribes the period of lim¬ 
itation docs not bCf^in to run until after disposition 
of a motion for new trial seasonably filed and en¬ 
tertained.^^ Want of jurisdiction of the subject 
matter may be considered, and appropriate judg¬ 
ment given, at any stage of the proceedings.*^ 3 

Under 28 U.S.C.A. § 1252, an appeal may be taken 
directly to the United States Supreme Court in any 
civil action, suit, or proceeding in any court of the 
United States to which the United States, or any 
agency thereof, or any officer or employee thereof, 
as such officer or employee, is a party and in which 
the decision is against the constitutionality of any 
act of Congress, and, under 28 U.S.C.A. § 451, the 
term “court of the United States” is defined as in¬ 
cluding the court of claims. 

Nature of review under special acts. A special 
act of Congress which gives a right of appeal from 
the court of claims as in other cases gives a right 
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of review only by certiorari and not by the techni¬ 
cal appeal since the general statute provides only 
for review by certiorari.-*^ A private jurisdiction¬ 
al act providing that either party may appeal from 
the court of claims to the Supreme Court “as of 
right” authorizes cither party to take a technical 
appeal to the Supreme Court.'is The determination 
of a claim by the court of claims under a special 
act providing for no mode of review is final and 
no appeal will lie therefrom.*® 

Findings of fact. In the review of cases brought 
in the court of claims under both general and pri¬ 
vate or special acts it has been held that the Su¬ 
preme Court cannot reexamine questions of fact de¬ 
cided by the court of claims and that such findings 
are conclusive,*7 and place the burden on petition¬ 
ers to overthrow the judgment of the court of 
claims.*"^-® The Supreme Court may, however, in¬ 
quire whether subordinate or circumstantial findings 
made by the court of claims override its ultimate 
findings and show that the judgment in point of 
law is not sustainable,* ^ and may reverse and re- 


Co.. Ct.Cl., 77 S.Ct. 161, 352 U.S. 69. 
1 L..Ed.2d 126. 

42. U.S.—U. S. V. Seminole Nation, 
Ot.Cl., 67 S.Ct. 283, 299 U.S. 417, 81 
L.Ed. 316. 

TUlnsr of second motion 

Second motion for new trial in suit 
by Seminole Nation against United 
States filed May 18, 1936, after grant¬ 
ing of application filed May 13, 1936, 
for leave to file second motion, when 
original motion timely filed, after 
judgment entered Dec. 2, 1935, was 
overruled March 2, 1936, was held to 
confer Jurisdiction on Supreme Court 
of certiorari proceeding on petition 
filed June 8, 1936, since statutory pe¬ 
riod within which motion wa.s re¬ 
quired to be filed did not commence 
to run until court disposed of sec¬ 
ond motion. 

U.S.—U. S. V. Seminole Nation, su¬ 
pra. 

43. U.S.—^Matson Nav. Co. v. U. S., 
Ct.Cl., 62 S.Ct. 162, 284 U.S. 362, 76 
U.Ed. 336. 

44. U.S.—^Northwestern Banda of 
Shoshone Indians v. U. S., Ct.Cl., 65 
S.Ct. 690, 824 U.S. 335, 89 L.Ed, 085, 
rehearing denied 65 S.Ct. 1010, 324 
U.o. S'.iO, 89 L.Ed. 1437, motion de¬ 
nied 65 S.Ct. 1552, 325 U.S. 840, 89 
LEd. 1996—Colgate v. U. S., Ct.Cl., 
.50 S.Ct. 22. 280 U.S. 43, 74 L.Ed. 
1.57, certiorari denied 60 S.Ct. 15, 
280 U.S. 553, 74 L.Ed. 610. 

45. U.S.—U. S. V. Goltra. Ct.Cl., 61 
S.Ct. 487, 312 U.S. 203, 86 L.Ed. 776. 
motion denied 61 S.Ct. 25, 311 U.S. 
613, 85 L.Ed. 389. 

46. U.S.—Ex parte Atocha, 17 Wall. 


439, 21 L.Ed. 696—^Pargoud v. U. S., 
4 Ct.Cl. 349. 

47. U.S.—^U. S. V. Penn Foundry & 
Mfg. Co., Ct.Cl., 69 set. 1009, 337 

U. S. 198, 93 L.Ed. 1308—U. S. v. 
Esnault-Pelterie, Ct.Cl., 58 S.Ct. 
412, 303 U.S. 26, 82 L.Ed. 625—U. S. 

V. Wells, Ct.Cl., 51 S.Ct. 446, 283 
U.S. 102, 75 L.Ed. 867—Milliken v. 
U. S, Ct.Cl.. 51 S.Ct. 324, 283 U.S. 
1.5, 75 I...Ed. 809—Chesapeake & I’o- 
tomac Telephone Co. v. U. S., Ct. 
Cl., 50 S.Ct. 343. 281 U.S. 385, 74 L. 
Ed. 921—Niles Bement I’ond Co. v. 

U. S„ Ct.Cl., 60 S.Ct. 251, 281 U.S. 
357, 74 L.Ed. 901—Fred T. Ley Co. 

V. U. S., Ct.Cl., 47 S.Ct. 388, 273 U.S 

386, 71 L.Ed. 698—Jacob Reed’s 

Sons V. U. S., Ct.Cl., 47 S.Ct. 3.39. 
273 U.S. 200, 71 L.Ed. 608—Luckeri- 
bach S. S. Co. v. U. S., Ct.Cl., 47 S. 
Ct. 18C, 272 U.S. 633, 71 L.Ed. 391— 
U. S. V. Swift & Co„ Ct.Cl., 46 S.Ct. 
308. 270 U.S. 124, 70 L.Ed. 497— 
Rogers v. U. S., Ct.Cl., 46 S.Ct. 275, 
270 U.S. 154, 70 L.Ed. 520—U. S. v. 
Anderson, Ct.Cl., 46 S.Ct. 131, 269 
U.S. 422, 70 L.Ed. 347—L. Vogel- 
stern & Co. V. U. S., Ct.Cl., 43 S.Ct. 
564. 262 U.S. 337, 67 L.Ed. 1012— 
Robinson v. U. S., Ct.Cl., 43 S Ct. 
420, 261 U.S, 486, 67 L.Ed. 7(:0— 
Price Fire & Water Proofing Co. v. 
U. S., Ct.Cl., 43 S.Ct. 299, 261 U.S. 
179, 67 L.Ed. 602—Keokuk & Ham¬ 
ilton Bridge Co. v. U. S., Ct.Cl., 43 
S.Ct. 37, 260 U.S. 125, 67 L.Ed. 166. 

25 C.J. p 922 note 27. 

Xilmitatioai to qaestions of law 
Review by the Supreme Court of 
judgments of the court of claims is 
limited to questions of law. 

U.S.—U. S. V. Esnault-Pelterie, Ct.Cl., 
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68 S.Ct. 412, 303 U.S. 26, 82 L.Ed. 
625. 

Mixed question of law and fact 

A finding of the court of claims is 
conclusive, notwithstanding it deter¬ 
mines a mixed question of law and 
fact, unle.ss the Supreme Court is 
able so to separate the question as to 
see clearly what and where the mis¬ 
take of law is. 

U.S.—U. S. V. Esnault-Pelterie, Ct.Cl., 
58 S.Ct. 412, 303 U.S. 26, 82 L.Ed. 
C25—SLilz V. U. S., Ct.Cl.. 46 S.Ct. 
37, 269 U.S. 144, 70 L.Ed. 202. 

Fraud or mistake 

Question of fraud or mistake In 
the execution of a contract on behalf 
of the United States, differing from 
proposals between the parties, is one 
of fact; a negative finding of the 
court Is conclu.sive, and cannot be re¬ 
viewed in the Supreme Court. 

U.S.—Clark v. U. S., 7 Ct.Cl. 32. 
Validity aud iufriagemeat of patent 
In suit in court of claims for oom- 
perisation for patent infringement, 
questions of validity and Infringe¬ 
ment are questions of fact. 

U.S.—U. S. V. E.snault-Pelterle, Ct.Cl., 
68 S.Ct. 412, 303 U.S. 26, 82 L.Ed. 
625—Stilz V. U. S., Ct.Cl., 46 S.Ct. 
37. 269 U.S. 144, 70 L.Ed. 202. 

47.5 U.S.—Northwestern Bands of 
Shoshone Indians v. U. S., Ct.Cl., 66 
S.Ct. 690, 324 U.S. 336, 89 L.Ed. 986, 
rehearing denied 66 S.Ct. 1010, 324 
U.S. 890, 89 L.P^d. 1437, motion de¬ 
nied 65 S.Ct. 1552, 325 U.S. 840, 89 
L.Ed. 1996. 

48. U.S.—U. S. V. Penn Foundry & 
Mfg. Co., Ct.Cl., 69 S.Ct. 1009, 337 
U.S. 198. 93 L.Ed. 1308—U. S. v. 
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mand with directions to enter judgment for the 
United States where the findings of the court of 
claims arc insufficient to support its judgment for 
plaintiff.^®'^ 

For the purpose of eking out, controlling, or 
modifying the scope of findings which arc unam¬ 
biguous and leave no room for construction, the 
Supreme Court may not refer to the evidence 
or to the opinion of the court of claims,®® but to 
clarify the meaning of a finding otherwise in doubt 
reference may be made to the opinion of the court 
of claims®! and to the pleadings.®^ Moreover 
the Supreme Court, in the exercise of its appellate 
power, is not precluded from looking at any evi¬ 
dence of record which, whether or not called to 
the attention of the court below, is relevant to, 
and may affect the correctness of, its decision sus¬ 
taining or denying any contention which a party has 
made before it.®2.5 

A former statute specifically provided that the 
Supreme Court should have authority to review, 
in addition to other questions of law, errors as¬ 
signed to the effect that there was a lack of sub¬ 
stantial evidence to sustain a finding of fact; that 
an ultimate finding or findings were not sustained 
by the findings of evidentiary or primary facts; 
or that there was a failure to make any finding of 
fact on a material issue. A complaint on appeal 
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under a private act with respect to the failure of 
the court of claims to make certain findings could 
not be sustained thereunder where there was no in¬ 
dication that the court of claims did not consider 
facts which were embodied in the proposed find- 
ings.®3 

The principle that judgment on a special verdict 
cannot be sustained unless the findings extend to 
all material issues governs in cases brought to the 
Supreme Court from the court of claims.®^ 

It is not the function of the Supreme Court in 
reviewing judgments of the court of claims to make 
basic findings of fact,®® and, when the court of 
claims fails to make findings on a material issue, 
it is proper to remand the case for such findings.®® 
The absence of finding of ultimate facts by the 
court of claims does not require a reversal or re¬ 
mand of the cause, however, if circumstantial facts 
as found are such that the ultimate fact follows as 
a necessary inference.®'^ A motion to remand for 
amended findings will not be allowed where the find¬ 
ings are unambiguous and responsive to the is¬ 
sues.®® 

Proceedings after remand. It is the duty of the 
court of claims, after reversal by the Supreme 
Court and remand of the cause, to proceed consist¬ 
ently with the decision of the reviewing court;®®-® 
and where the Supreme Court, without expressing 


Esnault-Pelterle, Ct.Cl.. 68 S.Ct. 
412. 303 TLS. 26, 82 L.Ed. 625. 
intimate finding’* held supported 1)7 
8Ul)ordinate findings 
U.S.—U. S, V. Esnault-Pelterie, supra. 
48.5 U.S.—U. S. v. Penn Foundry & 
Mfg. Co., Ct.Cl., 69 S.Ct. 1009. 337 

U. S. 198. 93 L.Ed. 1308. 

49. TT.S.—^U. S. V. Causby, Ct.Cl., 66 
S.Ct. 1062, 328 U.S. 256. 90 L.Ed. 
1206—U. S. V. Esnault-Pelterie. Ct. 
CL, 58 S.Ct. 412, 303 U.S. 26, 82 L. 
Ed. 625. 

50. U.S.—^U. S. V. Causby, Ct.Cl., 66 
S.Ct. 1062, 328 U.S. 256, 90 L.Ed. 
1206—M. E. Blatt Co. v. U. S., Ct. 
CL, 69 S.Ct. 186, 305 U.S. 267, 83 
L.Ed. 167—U. S. V. Shoshone Tribe 
of Indians of Wind River Reserva¬ 
tion In Wyoming, Ct.CL, 58 S.Ct. 
794, 304 U.S. Ill, 82 L.Ed. 1213— 
American Propeller & Manufactur¬ 
ing Co. V. U. S., Ct.Cl., 67 S.Ct. 621, 
SOO U.S. 475, 81 L.Ed. 751—U, S, v. 
E.snault-Pelterle, Ct.Cl., 67 S.Ct. 
169, 299 U.S. 201, 81 L.Ed. 123, mo¬ 
tion denied 67 S.Ct. 314. 

51. U.S.—Chippewa Indians of Min¬ 
nesota V. U. S., CtCL, 59 S.Ct. 313, 
306 U.S. 479, 88 L.Ed. 300—Ameri¬ 
can Propeller & Manufacturing Co. 

V. U. S., Ct.CL, 67 S.Ct 621, SOO U. 
S. 476, 81 L.Ed. 75L 

36 C.J.S.—46 


52. U.S.—Chippewa Indians of Min¬ 
nesota V. U. S., Ct.CL. 69 S.Ct. 313, 
305 U.S. 479, 83 L.Ed, 300—^Ameri¬ 
can Propeller & Manufacturing Co. 
V. U. S., CtCL, 67 S.Ct 621, 300 U. 
S. 475, 81 L.Ed. 751. 

52.5 TT.S.—Marconi Wireless Tele¬ 
graph Co. of America v. U. S., Ct.Cl., 
63 S.Ct 1393, 320 U.S. 1, 87 L.Ed. 
1731, rehearing denied 64 S.Ct 25, 
320 U.S. 809, 88 L.Ed. 489. 

63. U.S.—U. S. V. Goltra, CtCL, 61 S. 

Ct 487, 312 U.S. 203. 85 L.Ed. 776, 
motion denied 61 S.Ct. 25, 311 U.S. 
613, 85 L.Ed. 389. 

54. U.S.—^U. S. V. Esnault-Pelterie, 
Ct.Cl., 67 S.Ct 169, 299 U.S. 201, 81 
L.Ed. 123, motion denied 67 S.Ct. 
314. 

66. U.S.—Seminole Nation v. U. S.. 
CtCL, 62 S.Ct 1049, 316 U.S. 286, 
651. 86 L.Ed. 1480, 1777. 

56. U.S.—U. S. V. Causby, Ct.Cl., 66 
S.Ct 1062, 328 U.S. 256, 90 L.Ed. 
1206—Seminole Nation v. U. S., Ct. 
CL, 62 S.Ct 1049. 316 U.S. 286, 661, 
86 L.Ed. 1480, 1777—U. S. v. Es- 
nault-Polterie. CtCL. 57 S.Ct 169, 
299 U.S. 201, 81 L.Ed. 123, motion 
denied 67 S.Ct 314. 

57, U.S.—U. S. V. Esnault-Pelterie, 
CtCL, 58 S.Ct 412, 303 U.S. 26, 82 
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L.Ed. 625—U. S. v. Wells, CtCL, 61 
S.Ct 446, 283 U.S. 102, 76 L.Ed. 867. 

Fraud 

In action against the United States 
to recover on a government contract, 
which contained an article providing 
that all di.sputos involving questions 
of fact shall be decided by contract¬ 
ing officer, with right of appeal to 
head of department whose decision 
shall be final and conclusive on par¬ 
ties thereto, where there was no 
pleading of fraud or finding thereof 
and no request was made for .such a 
finding, Supreme Court would as¬ 
sume that if the evidence had been 
sufficient to constitute fraud the 
court of claims would have so found 
and therefore a decision of the de¬ 
partment head would stand as con¬ 
clusive and the case would not be re¬ 
manded to the court of claims for any 
further findings. 

U.S.—U. S. v. Wunderlich. Ct.Cl., 72 S. 
Ct. 164, 342 U.S. 98, 96 L.Ed. 113. 

58. U.S.—^Luckenbach S. S. Co. v. TJ. 
S., CtCL, 47 S.Ct 186, 272 U.S. 633, 
71 L.Ed. 894. 

58i5 U.S.—Ohio Power Co. v. U. S., 
157 P.Supp. 168, 140 CtCl. 531, cer¬ 
tiorari denied 78 S.Ct 772, 356 U.S. 
931, 2 L.Ed.2d 76L 
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any opinion as to the attempted distinction, has re¬ 
versed a judgment for plaintiff with an order put¬ 
ting plaintiff’s case on all fours with similar de¬ 
cisions which plaintiff had attempted to distinguish, 
the court of claims will conclude that the Supreme 
Court determined that plaintiff’s case is .lot dis¬ 
tinguishable from the other cases, and will dismiss 
his petition.^®-!® 

§ 236. Court of Customs and Patent Appeals 

The United States Supreme Court has Jurisdiction to 
review judgments of the court of customs and patent 
appeals as provided in the applicable statutes. 

In accordance with the provisions of the federal 
statute, 28 U.S.C.A. § 1256, the United States Su¬ 
preme Court has jurisdiction to review by writ of 
certiorari cases in the court of customs and patent 
appeals.®® Under 28 U.S.C.A. § 1252, an appeal 
may be taken directly to the United States Supreme 
Court in any civil action, suit, or proceeding in any 
court of the United States to which the United 
States, or any agency thereof, or any officer or em¬ 


ployee thereof, as such officer or employee, is a 
party and in which the decision is against the con¬ 
stitutionality of any act of Congress, and, under 
28 U.S.C.A. § 451, the term “court of the United 
States” is defined as including the court of customs 
and patent appeals. 

§ 237. Military Tribunals 

Proceedings of military tribunals are not subject to a 
direct review by certiorari by the United Slates Supreme 
Court. 

The Supreme Court of the United States cannot 
review by certiorari the proceedings of military 
tribunals,®® particularly of a tribunal set up by the 
Supreme Commander for the Allied Powers as the 
agent of the Allied Powers.®®-® It has been held, 
hovvcver, that a contention that accused was twice 
punished for the same offense by the sentence of 
any army court-martial, when raised in a trial court 
on an application for hal)cas corpus, may authorize 
an appeal to the Supreme Court of the United 
States.®! 


7. Review of Decisions of State Courts 


§ 238. In General 

The United States Supreme Court has appellate ju¬ 
risdiction to review decisions of state courts only within 
the limits prescribed by acts of Congress. 

As is discussed supra § 199, the Federal Con¬ 
stitution is the source of the appellate jurisdiction 
of the United States Supreme Court, and such ju¬ 
risdiction may be limited and regulated by acts of 
Congress. As early as 1789, Act of September 24, 
1789, 1 U.S.St. at L. c 20 § 25, the Supreme Court 
was given, by act of Congress, authority to review 


decisions of the stale courts of last resort in cer¬ 
tain specified cases,®® and this authority with vari¬ 
ous changes has been continued by congressional 
enactments ®® and is presently governed by the 
Revised Code of Judicial Procedure, 28 U.S.C.A. 
§ 1257 (former Judicial Code § 237).64 The ap¬ 
pellate power so conferred is supported by both 
the letter and the spirit of the Constitution.®® 

The statutory grant of appellate jurisdiction to 
the United States Supreme Court will be strictly 
construed.®® The supreme court has no appellate 


68.10 U.S.—Ohio Power Co. v. U. S.. 
supra. 

69. U.S.—Cottman Co. v. Dailey, D, 
C.Md., 20 F.Supp. 142, affirmed, C. 
C.A., 94 F.2d 85. 

60. U.S.—In re Vidal, Puerto Rico, 
21 S.Ct. 48, 179 U.S. 126, 45 L.Ed. 
118—Ex parte Vallandigham, 1 
Wall. 243, 17 L.Ed. 589. 

Beasoa. for mle is that such tribu¬ 
nals are not courts with jurisdiction 
In law or equity, within the meaning 
of those terms as used in Const, art. 
III. 

U.S.—In re Vidal, Puerto Rico, 21 S. 
Ct. 48, 179 U.S. 126, 46 L.Ed. 118. 

60.6 U.S.—Koki Hirota v. General of 
the Army, MacArthur, 69 S.Ct. 197, 
1238, 338 U.S. 197, 93 L.Ed. 1902, 
rehearing denied Kenji Dohihara v. 
General of the Army, MacArthur, 
69 S.Ct. 400, 335 U.S. 906, 93 L.Ed. 
469, and Koichl Kido v. General of 


the Army, MacArthur, 69 S.Ct. 401, 
335 U.S. 906. 93 L.Ed. 439. 

Beasoa for mle 

Such a tribunal is not a tribunal of 
the United States. 

U.S.—KokI Hirota v. General of the 
Army, MacArthur, 69 S.Ct. 197, 
1238. 338 U.S. 197, 93 L.Ed. 1902, 
rehearing denied Kenji Dohihara 
V. General of the Army, MacArthur, 
69 S.Ct. 400, 336 U.S. 906, 93 L.Ed. 
439, and Koichl Kido v. General of 
the Army, MacArthur, 69 S.Ct. 401, 
335 U.S. 906, 93 L.Ed. 439. 

61. U.S.—Carter v. McClaughry, 
Kan., 22 S.Ct. 181, 183 U.S. 366, 46 
L.Ed. 236. 

62. U.S.-—John P. King Mfg. Co. v. 
City Council of Augusta, Ga., 48 S. 
Ct. 489, 277 U.S. 100, 72 L.Ed. 801. 

63. U.S.—Coleman v. Miller, Kan., 69 
S.Ct. 972, 307 U.S. 433, 83 L.Ed. 
1386, 122 A.L.R. 696—John P. King 
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Mfg. Co. V. City Council of Augus¬ 
ta, Ga., 48 S.Ct. 489, 277 U.S. 100, 72 
L.Ed. 801. 

25 C.J. p 924 notes 62, C3. 

64. U.S.—U. S. v. Bank of New York 
& Trust Co., N.Y., 66 S.Ct. 343. 296 
U.S. 463, 80 L.Ed. 331—U. S. v. 
President and Directors of Man¬ 
hattan Co., N.Y., 66 S.Ct. 343, 296 
U.S. 463, 80 L.Ed. 331—U. S. v. Pink, 
N.Y., 56 S.Ct. 343, 296 U.S. 463, 80 
L.Ed. 331. 

Marsh v. Earle, D.C.Pa., 24 F. 
Supp. 385. 

65. U.S.—Martin v. Hunter, Va., 1 
Wheat. 304, 4 L.Ed. 97. 

26 C.J. p 926 note 64. 

66. U.S.—McBride v. Hoey, Pa., 11 
Pet. 167, 9 L.Ed. 673. 

Cal.—Ferris v. Coover, 11 C. 176. 

Orimlaal ooavlotioiLs 
Federal Supreme Court’s delicate 

and serious responsibility of compel- 
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jurisdiction whatever over the state courts with 
respect to matters not within the scope of the statu¬ 
tory grant, even though by reason of the character 
or citizenship of the parties the action might have 
been brought in a federal court.®® The fact that a 
state court in deciding a federal question errone¬ 
ously declares that no federal question exists does 
not, however, preclude a review of its decision by 
the Supreme Court.®® 

Generally, the fact that such court has jurisdic¬ 
tion in a particular case does not compel it to ex¬ 
ercise it.®®*® State remedies must be exhausted 
before the jurisdiction of the United States Su¬ 
preme Court is invoked,®®*^® but the doctrine of 
exhaustion of state remedies presupposes the exist¬ 
ence of some adequate state remedy.®®-^® The Su¬ 
preme Court should not reach for constitutional 
questions to cast doubt on state legislation not be¬ 
fore the court. ®®*2® 


FEDERAL COURTS §§ 238-239 

*^Fcdcral question*^ A question the decision of 
which by the state court is reviewable on appeal, or 
by certiorari, is usually termed a “federal ques¬ 
tion,” 7® notwithstanding some hesitancy in one of 
the earlier cases as to this comprehensive use of 
the term.'^i 

§ 239. Status of Court Rendering Judgment 

Generally, Jurisdiction of the Supreme Court of the 
United States to review the decisions of state courts ii^ 
limited to a review of the judgments of the highest court 
of the state In which a decision may be had. 

It is generally the rule, under the statute, now 
28 U.S.C.A. § 1257, that the appellate jurisdiction 
of the United States Supreme Court over decisions 
of state courts is limited to a review of the judg¬ 
ments of the highest court of the state in which 
a decision could be had.*^® This rule docs not, how¬ 
ever, confine a review to the decisions of the high- 


llng state conformity to Constitution 
by overturning state criminal convic¬ 
tions should not be exercised with¬ 
out clear evidence of violation, since 
such an important national asset as 
state autonomy In local law enforce¬ 
ment Is not to be eroded through in¬ 
definite charges of unconstitutional 
actions. 

U.S.—Brown v. Allen, N.C., 73 S.Ct. 
397, 437, 344 U.S. 443, 97 L.Ed. 469, 
rehearing denied, Speller v. Allen, 
73 S.Ct. 827. 345 U.S. 946, 97 L.Ed. 
1370, and Brown v. Allen, 73 S.Ct. 
827, 345 U.S. 946. 97 L.Ed. 1370— 
Daniels v. Allen, K.C., 73 S.Ct. 397, 
437. 344 U.S. 443, 97 L.Ed. 469, re¬ 
hearing denied 73 S.Ct. 827, 345 U. 
S. 946, 97 L.Ed. 1370. 

67. IT.S.—Southern Electric Co. v. 
Stoddard. N.r., 46 S.Ct. 71, 260 U. 
S. 186. 70 L.Ed. 227. 

26 C.J. P 925 note 66. 

XJ.S.—French v. Hopkln.s, Cal.. 8 
S.Ct. 689, 124 U.S. 624. 31 L.Ed. 
636. 

Nev.—^Hamilton v. Kneeland, 1 Nev. 
60. 

69. U.S.—Missouri, K. & T. R. Co. v. 
Elliott, Mo.. 22 S.Ct. 446, 184 U.S. 
630, 46 L.Ed. 673. 

Decision by state court on nonfederal 
ground see infra § 244. 

69.5 U.S.— -Williams v. State of Ga.. 
Ga., 76 S.Ct. 814, 349 U.S. 376, 99 
L.Ed. 1161. 

69.10 U.S.—Hammersteln v. Superior 
Court of Cal., Cal., 71 S.Ct. 820, 341 
US 491, 96 L.Ed. 1136, rehearing 
denied 72 S.Ct. 21, 842 U.S. 843, 96 
L.Ed. 637—^Hedgebeth v. State of 
N. C.. N.C., 68 S.Ct. 1185, 334 U.S. 
806, 92 L.Ed. 1739-~Phyle v. Duffy, 
Cal.. 68 S.Ct. 1131, 334 U.S. 431, 92 
L.Ed. 1494, rehearing denied 68 S. 


Ct. ll')26, 834 U.S. 862, 92 L.Ed. 
1782—Carter V. People of State of 
Illinois, Ill., 67 S.Ct. 216, 329 U.S. 
173, 91 L.Ed. 172. 

Post-conviotlon process 

If a state provides a post-convic¬ 
tion corrective process, that process 
must be Invoked and relief denied be¬ 
fore a claim of denial of substantial 
federal rights may he entertained by 
a federal court. 

U.S.—Jennings v. State of Ill., Ill.. 
72 S.Ct. 123, 342 U.S. 104, 96 L.Ed. 
119. 

Substitute writ 

United States Supreme Court could 
determine whether Illinois law mak¬ 
ing statutory substitute for writ of 
error coram nobis exclusive remedy 
for relief from conviction together 
with five-year statute of limitations 
on such remedy violates due process 
of law only after denial of statutory 
substitute for writ of error coram 
nobis based on statute of limitations 
has been affirmed by Illinois supreme 
court. 

U.S.—^Woods V, Nierstheimer, Ill., 66 
S.Ct. 996, 328 U.S. 211, 90 L.Ed. 
1177. 

69.15 U.S.—Young v. Ragen, Ill., 69 
S.Ct. 1073, 337 U.S. 235, 93 L.Ed. 
1333. 

69.20 U.S.—Buck V. People of State 
of Cal., Cal., 72 S.Ct. 602, 343 U.S. 
99, 96 L.Ed. 776, rehearing denied 
72 S.Ct. 766, 343 U.S. 932, 96 L.Ed, 
1341. 

70. U.S.—Godchaux Co. v. Estoplnal, 
La., 40 S.Ct. 116, 261 U.S. 179, 64 
L.Ed. 213. 

25 C.J. p 926 note 71. 

Materiality and decision of federal 
Question see infra $ 244. 

71. U.S.—Murdock v. Memphis, 

707 


Tenn., 20 Wall. 690. 618, 22 L.Ed. 
429. 

25 C.J. p 926 note 72. 

72. U.S.—Valenti v. Spector. N.Y., 79 
set. 7, 3 L.Kd.2d 37—National 

Ass'n for Advancement of Colored 
People V. State of Ala., ex rel. Pat¬ 
terson. Ala., 78 S.Ct. 1163, 367 U.S. 
449, 2 L.Ed.2d 1488—Hammersteln 
V. Superior Court of Cal., Cal., 71 
S.Ct. 820, 341 U.S. 491, 95 L.Ed. 
1135, rehearing denied 72 S.Ct, 21. 
342 U.S. 843, 96 L.Ed. 637—Ex parte 
Hawk, Neb., 64 S.Ct. 448, 321 U.S. 
114, 88 L.Ed. 672—Betts v. Brady, 
Md., 62 S.Ct. 1252, 316 U.S. 455, 86 
L.Ed. 1595—Tenner v. Dullea, Cal., 
62 S.Ct. 364, 314 U.S. 692, 86 L.Ed. 
664—Lynch v. People of New York 
ex rel. Pierson, N.T., 66 S.Ct. 16. 
293 U.S. 52, 79 L.Ed. 191—Southern 
Electric Co. v. Stoddard, N.Y., 46 S. 
Ct. 71, 269 U.S. 186, 70 L.Ed. 227. 

U. S. ex rel. Cnrrono v. Richmond, 
D.C.Conn., 177 F.Supp. 604. 

26 C.J. p 926 note 73. 

To what court writs addressed see 
infra §S 277, 278. 

What constitutes *<oourt» of state 

(1) Whether the decision was ren¬ 
dered by a “court” of the state de¬ 
pends on the status of the tribunal 
under state law. 

U.S.—Betts V. Brady, Md., 62 S.Ct. 
1262, 316 U.S. 466, 86 L.Ed. 1696. 

(2) An order of a state judge at 
chambers in a habeas corpus proceed¬ 
ing is not an order of a “court.*' 

U.S.—^McKnight v. James, Ohio, 16 S. 

Ct. 248, 155 U.S. 686, 39 L.Ed. 310. 

(3) Where chief judge of court of 
appeals of Maryland, who was tho 
judge of that court from city of Bal¬ 
timore, had authority to grant writ 
of habeas corpus, and petition for 
writ of habeas corpus was presented 
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tst court of a state, for if under the state law the Where the hig^hest court of the state refuses to 
decisions of a lower court are final in a particular review the decision of an inferior or intermediate 
class of cases the Supreme Court of the United court, the United States Supreme Court may review 
States may review the judgements of that court in the judgment of such lower court if a federal 
such casesJS question is involved.*^^ However, there has been 

to him when he was not sitting iniance with a decision of the highest designation which may be applied to 


term time as member of court, his 
decision denying the relief sought 
constituted a judgment of a “court.” 
TJ.S.—Betts V. Brady, supra. 
Biaoretioaaxy power of review la 
highest state court 
If a discretionary power to review 
exists in the highest court of a state, 
the exercise of such discretion must 
be first invoked and refused, before 
the judgment of the lower court is 
final so as to be subject to review 
by the Supreme Court of the United 
States. 

U.S.—Matthews v, Huwe, Ohio, 46 S. 
Ct. 108, 269 U.S. 262, 70 L.Ed. 266— 
Stratton v. Stratton, Ohio, 36 S.Ct. 
26, 239 U.S. 55. 60 L.Ed. 142. 
Judgment by divlsiou of court 

(1) Where under Missouri consti¬ 
tution, either division of Missouri su¬ 
preme court on application or on its 
own motion may order a cause trans¬ 
ferred to the court en banc, but where 
application had not been made to 
transfer a cause from the division by 
which It had been heard and decided 
to the court en banc, appellate re¬ 
view provided by state law had not 
been exhausted, and a petition for 
writ of certiorari would be denied by 
the United States Supreme Court for 
want of jurisdiction. 

U.S.—Osment v. Pitcairn, Mo., 63 S. 
Ct. 21, 317 U.S. 687, 87 L.Ed. 481, 
certiorari denied 64 S.Ct. 206, 320 
U.S. 792, 88 L.Ed. 477. 

(2) So, a judgment rendered by di¬ 
vision one of supreme court of Mis¬ 
souri affirming a decree which en¬ 
joined collection of taxes on Wash¬ 
ington University’s property, on 
ground that Missouri constitution and 
statutes as applied violated univer¬ 
sity's charter provision for tax ex¬ 
emption and infringed contract clause 
of Federal Constitution, was not that 
of the “highest court of a state in 
which a decision could be had'* with¬ 
in provision of former Judicial Code 
restricting United States Supreme 
Court’s authority to review decisions 
of state courts to those causes where¬ 
in such a judgment has been rendered, 
in view of provision of Missouri con¬ 
stitution and rule of supreme court 
of Missouri, providing for review by 
the court en banc of a decision by a 
division where a federal question Is 
Involved. 

U*S.—Gorman v. Washington Univer¬ 
sity, Wash.. 62 S.Ct. 962. 316 U.S. 
98, 86 L.Ed. 1300. 

JtLdgmsat of lower court cannot be 
renewed* although it is in accord- 


court of the state on a former ap¬ 
peal and will necessarily be affirmed 
by the latter court. 

U.S.—Seagraves v. Wallace, C.C.A. 
Tex., 69 P.2d 163, certiorari denied 
Wallace v. Seagraves, 65 S.Ct. 80, 
293 U.S. 669, 79 L.Ed. 668, rehear¬ 
ing denied 65 S.Ct. 138, 293 U.S. 
630. 79 L.Ed. 716. 

26 C.J. p 926 note 73 [b], 
JnrlsdlotioxL 

On certiorari to review decision of 
Pennsylvania supreme court, Supreme 
Court of United States had jurisdic¬ 
tion only over the Pennsylvania su¬ 
preme court, as the highest court of 
the state. 

U.S.—Beilan v. Board of Public Ed.. 
School Dist. of Philadelphia, Pa., 78 
S.Ct. 1317, 357 U.S. 399, 2 L.Ed.2d 
1414, rehearing denied 79 S.Ct. 10, 
358 U.S. 868, 3 L.Ed.2d 91—Lerner 
v. Casey. 78 S.Ct. 1324, 357 U.S. 
468, 2 L.Ed.2d 1433. 

73. U.S.—^^Voods v. Nierstheimer, 
Ill., 66 S.Ct. 996, 328 U.S. 211, 90 
L.Ed. 1177—Canizio v. People of 
State of N. Y., N.Y., 66 S.Ct. 462, 
327 U.S. 82, 90 L.Ed. 546, rehearing 
denied 66 S.Ct. 699, 327 U.S. 816, 90 
L.Ed. 1039—Tucker v. State of Tex., 
Tex., 66 S.Ct. 274, 326 U.S. 617, 90 
L.Ed. 274—White v. Ragen, III., 66 
S.Ct. 978, 324 U.S. 760, 89 L.Ed. 
1348, rehearing denied 66 S.Ct. 183, 
326 U.S. 807, 90 L.Ed. 492—Jamison 
V. State of Texas, Tex., 63 S.Ct. 669, 
318 U.S. 413. 87 L.Ed. 869—Largent 
v. State of Texas, Tex., 63 S.Ct. 
667, 318 U.S. 418, 87 L.Ed. 873— 
Grovey v. Townsend, Tex., 65 S.Ct. 
622, 295 U.S. 46, 97 A.L.R. 680, 79 
L.Ed. 1292—Prudential Ins. Co. of 
America v. Cheek, Mo., 42 S.Ct. 616, 
269 U.S. 630, 66 L.Ed. 1044, 27 A. 
L.R. 27. 

U. S. ex rel. Carrono v, Richmond, 
D.C.Conn., 177 F.Supp. 604—^Andrew 
lannetta Funeral Home v. State 
Board of Undertakers of Depart¬ 
ment of Health of Pennsylvania, 
D.C.Pa., 27 F.Supp. 518. 

Or,—City of Portland v. MeSparran, 
129 P.2d 65, 169 Or. 377. certiorari 
denied MeSparran v. City of Port¬ 
land, 63 S.Ct. 769, 318 U.S. 768, 87 
L.Ed. 1139, rehearing denied 63 S. 
Ct. 1026, 319 U.S. 780, 87 L.Ed. 
1726. 

26 C.J. p 926 notes 73 [b] (2), 74. 

Ijast state trlbimal to which cause 
could be brought for review consti¬ 
tutes the “highest court of a state In 
which a decision could be had” re¬ 
gardless of particular description or 
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It by state statutes. 

U.S.—Gorman v. Washington Univer¬ 
sity, Mo., 62 S.Ct. 962, 316 U.S. 98, 
86 L.Ed. 1300. 

Applioatiou to state supreme court 
for oertillcate of importance and 
appeal 

United States Supreme Court may 
grant certiorari to review Illinois ap¬ 
pellate court judgment after denial 
of writ of certiorari by state supreme 
court, although petitioner did not ap¬ 
ply for certificate of importance and 
appeal. 

U.S.—Chesapeake & O. Ry. Co. v. Ml- 
has. Ill., 60 S.Ct. 42. 280 U.S. 102, 
74 L.Ed. 207—Minneapolis, St. P. 
& S. S. M. Ry. Co. V. llucK HI., 49 
S.Ct. 363, 279 U.S. 410, 73 L.Ed. 766, 
rehearing denied Minneapolis, St. 
P. & S. S. M. Ry. Co. V. Rock. 60 
S.Ct. 79. 

Jodgmeut of superior court of 
XaBBachnsotts, pursuant to rescript 
from supreme judicial court, is a final 
decision of the highest court review- 
able by the United States Supreme 
Court. 

U.S.—Central New England Ry. Co. v. 
Boston & A. R. Co., Mass., 49 S.Ct. 
368, 279 U.S. 416, 73 L.Ed. 770— 
Myers v. International Trust Co., 
Mass., 47 S.Ct. 372, 273 U.S. 380, 71 
L.Ed. 692—^Davis v. L. L. Cohen & 
Co.. Mass., 46 S.Ct. 633, 268 U.S. 
638, 69 L.Ed. 1129. 

74. U.S.—Chicago A B. I. R. Co. ▼. 
Industrial Commission of Illinois. 
Ill., 62 S.Ct. 161, 284 U.S. 296, 76 
L.Ed. 304, 77 A.L.R. 1367—Western 
Union Telegraph Co. v. Priester, 
Ala., 48 S.Ct. 234. 276 U.S. 262, 72 
L.Ed. 556—^Virginian Ry. Co. v. 
Mullens, W.Va., 46 S.Ct. 626, 271 U. 
S. 220, 70 L.Ed. 916—American Ry. 
Express Co. v. Levee, La., 44 S.Ct. 
11, 263 U.S. 19, 68 L.Ed. 140—Ran¬ 
dall V. Board of Com’rs of Tippe¬ 
canoe County. Ind.. 43 S.Ct. 262. 261 
U.S. 252, 67 L.Ed. 687. 

U. S. ex rel. Carrono v. Richmond, 
D.C.Conn„ 177 F.Supp. 604. 

La.—State ex rel. Muslow v. Louisi¬ 
ana Oil Refining Corporation, App.. 
177 So. 476, affirmed Arkansas Fuel 
Oil Co. V. State of Louisiana ex rel. 
Muslow. 68 S.Ct. 832, 304 U.S. 197, 
83 L.Ed. 1287, rehearing denied 68 
S.Ct, 1044, 804 U.S. 689, 82 L.Ed. 
1549. 

25 C.J. p 927 note 76. 

Dismissal by hlarheat state court for 
lack of Jurlsdiotioai 
U.S.—^Adam v. Saenger. Tex., 68 S.Ct, 
454. 303 U.S. 69. 82 LJBd. 649. re- 



36 C. J. S. 

no decision of the federal question in the highest 
court of the state in which a decision in the suit 
can be had, where the highest state court has dis¬ 
missed an appeal in the suit because of a defect 
in the parties to such appeal,or because the ap¬ 
peal to the highest court was taken without leave 
first obtained.'^® 

§ 240. Final Character of Judgment 

The Judgment or decree of a state court must be final 
In order to be reviewable by the United States Supreme 
Court, and the test of finality, in this connection, is 
whether the record shows that the order of the state 
court has in fact fully adjudicated rights and that the 
adjudication is not subject to further review by a state 
court. 

The general rule of the federal judicial system 
that no ai)peal lies until litigation has been conclud¬ 
ed in the court of the first instance has added force 
when the United States Supreme Court is asked to 
review a judgment of the highest court of a 
state.‘^6-^o Under the statute, now 28 U.S.C.A. § 
1257, authorizing and regulating reviews by the 
United States Supreme Court of decisions of state 


FEDERAL COURTS §§ 239-240 

courts, the judgment or decree of the state court 
must be a final one.'^'^ This requirement is not a 
mere technicality to be easily scorned,and while 
there have been instances where the Supreme Court 
has entertained an appeal of an order that other¬ 
wise might be deemed interlocutory, because the 
controversy had proceeded to a point where a los¬ 
ing party would be irreparably injured if review 
were unavailable, the Supreme Court will not depart 
from its usual rule if irreparable damage is not 
threatened.'^^-^® 

In order to permit review by the United States 
Supreme Court, the state court judgment must be 
final in two senses: It must be subject to no further 
review or correction in any other state tribunal; 
and it must also be final as an effective determina¬ 
tion of the litigation and not of merely interlocu¬ 
tory or intermediate steps; in other words, it must 
be the final word of a final court.'^'^-^^ No self-en¬ 
forcing formula defining when a judgment is “final” 
can be devised, but tests have been indicated which 
arc helpful in giving direction and emphasis to de¬ 
cision from case to case.^^*2® While the finality of 


hearing denied 68 S.Ct. 640, 303 
U.S. 666, 32 L.Ed. 1123, mandate 
conformed to, Civ.App., 119 S.W.2d 
687, certiorari denied Saenger v. 
Adam, 69 S.Ct. 832, 307 U.S. 628, 83 
L.Ed. 1511. 

26 C.J. p 926 note 74 [b]. 

Befuaal based on merits 

Refusal of a writ of certiorari by 
the highest court of state on the 
merits did not take from the refusal 
its ostensible character of declining 
jurisdiction to review. 

U.S.—American Ry. Express Co. v. 
Levee, La., 44 S.Ct. 11, 263 U.S. 19. 
68 L.Ed. 140. 

Writs of error 

Where Texas court of civil appeals 
upheld constitutionality of state 
statute and Texas supreme court re¬ 
fused applications for writs of er¬ 
ror, appeal to United States Supreme 
Court was from the court of civil 
appeals, and appeals from Texas 
supreme court would be dismissed. 
U.S.—Michigan-Wisconsln Pipe Line 
Co. V. Calvert, Tex., 74 S.Ct. 396, 
847 U.S. 167, 98 L.Ed. 683, rehear¬ 
ing denied Panhandle Eastern Pipe 
Line Co. v. Calvert, 74 S.Ct. 638, 
847 U.S. 931, 98 L.Ed. 1083, two 
cases. 

76. U.S.—-Newman v. Gates, Ind., 27 
S.Ct. 220, 204 U.S. 89, 61 L.Ed. 386. 

76. U.S.—-McMaster v. Gould, N.T., 
48 S.Ct 299, 276 U.S. 284, 72 L. 
Ed. 674. 

76.60 U.S.—Radio Station WOW v. 
Johnson, 66 S.Ct 1476, 826 U.S. 
120, 88 L.Ed. 2092, mandate con¬ 


formed to 19 N.W.2d 863, 146 Neb. 
429, motion denied 66 S.Ct. 11. 

77. U.S.—National Aas’n for the Ad¬ 
vancement of Colored People v. 
Williams, Ga., 79 S.Ct 947, 369 U.S. 
660, 3 L.Ed.2d 1023—Cole v. Violet- 
te. Mass., 63 S.Ct 1204, 319 U.S. 
681, 87 L.Ed. 1699, rehearing denied 
64 S.Ct 28, 320 U.S. 810, 88 L.Ed. 
489—Gorman v. Washington Uni¬ 
versity, Mo., 62 S.Ct 962, 316 U.S. 
98, 86 L.Ed. 1300—Laclede Gas 
Light Co. V. Public Service Com¬ 
mission of Missouri, Mo., 58 S.Ct. 
988. 304 U.S. 398, 82 L.Ed. 1422. 

West Virginia Motor Truck Ass’n 
V. Public Service Commission of W. 
Va., D.C.W.Va., 123 F.Supp. 206, af¬ 
firmed 76 S.Ct 126. 348 U.S. 881, 99 
L.Ed. 693. 

U. S. ex rel. Carrono v. Richmond, 
D.C.Conn., 177 F.Supp. 604. 

25 C.J. P 927 note 78—3 C.J. p 686 
note 31, p 690 note 68. 

Finality of determination generally 
see supra S 201(3). 

Finality as affected by state court 
rendering judgment see supra 8 239. 

Matters of local ooaoem 

I Statute restricting supreme court’s 
power of review in state litigation 
to cases in which final judgment or 
decree has been rendered is especially 
pertinent when constitutional bar¬ 
rier Is asserted against state court’s 
decision on matters peculiarly of lo¬ 
cal concern. 

U.S.—Republic Natural Gas Co. v. 
State of Oklahoma, Okl., 68 S.Ct. 
972. 834 U.S. 62, 92 L.Ed. 1212. 
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OoudenuLatioii proceedings 

Rule in condemnation proceedings 
that appellate review may be had 
only on an order or Judgment dispos¬ 
ing of the whole case applies to re¬ 
view by supremo court of judgments 
of state courts in advance of deter¬ 
mination of just compensation, not¬ 
withstanding that under local statute 
the question of right to condemn is 
reviewable before compensation Is 
found and awarded. 

U.S.—Catlln V. U. S. Ill., 65 S.Ct. 631. 

324 U.S. 229, 89 L.Ed. 911. 

77.5 U.S.—^Montgomery Bldg, & 
Const. Trades Council v. Ledbetter 
Erection Co., Ala., 73 S.Ct. 196, 344 
U.S. 178, 97 L.Ed. 204. 

77.10 U.S.—Republic Natural Gas 
Co. V. State of Oklahoma, Okl., 68 
S.Ct. 972, 334 U.S. 62, 92 L.Ed, 1212. 

Loss 

Incurring of some loss before a 
process preliminary to review in 
United States Supreme Court is ex¬ 
hausted, or the fact that a party to 
litigation may be temporarily out of 
pocket, is not sufficient to warrant 
immediate review of an Incomplete 
state judgment by United States Su¬ 
preme Court. 

U.S.—Republic Natural Gas Co. v. 
State of Oklahoma, supra.. 

77.15 U.S.—Market St. Ry. Co. ▼. 
Railroad Commission of State of 
California, Cal., 65 S.Ct. 770, 824 U. 
S. 548, 89 L.Ed. 1171, rehearing de¬ 
nied 65 S.Ct. 1020, two cases, 324 
U.S. 890, 89 L.Ed. 1438. 

177.a0 U.S.—Republic Natural Gas 



§ 240 FEDERAL COURTS 

a judgment of the highest court of the state is to 
be tested by the form of the judgment, so that the 
Supreme Court of the United States cannot in de¬ 
termining its jurisdiction convert a judgment not 
on its face final to one final in character,77-2C the 
Supreme Court is not bound to determine the pres¬ 
ence or absence of finality from a mere examina¬ 
tion of the face of the judgment, since the statute 
is not interpreted as precluding review of federal 
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questions which are in fact ripe for adjudication 
when tested against the policy of such statuteJ*^*®® 

Generally the question as to whether a judgment 
sought to be reviewed is final is to be resolved not 
only by an examination of the entire record, but, 
where necessary, by resort to the local law to de¬ 
termine what effect the judgment has under state 
rules of practice. However, the designation 


Co. V. State of Oklahoma, Okl, 68 

S.Ct. 972. 334 U.S. 62, 92 L.Ed. 1212. 

Judgrxnents or decrees held final 

(1) Refusal of the highest court 
of a state to discharge defendant on 
habeas corpus Is a “final judgment." 
La.—State ex rel. Covington v. 

Hughes, 102 So. 824, 167 La. 662. 

(2) Where judgment of chief judge 
of court of appeals of Maryland who 
was the judge of that court from 
city of Baltimore denying relief 
sought In habeas corpus proceeding 
was final In sense that it was not re- 
viewable by any other court of Mary¬ 
land, but petitioner had not exhausted 
state remedies in the sense that in 
Maryland a prisoner may apply suc¬ 
cessively to one judge after another 
and to one court after another with¬ 
out exhausting his remedies, the de¬ 
nial of relief sought was a "final 
judgment by highest court of state” 
in which judgment could be had of 
the issue joined. 

U.S.—Betts V, Brady, Md., 62 S.Ct. 

1262, 316 U.S. 466. 86 L.Ed. 1696. 

(3) Judgment of state supreme 
court affirming refusal of lower court 
to continue temporary Injunction and 
to grant permanent injunction Is a 
final decree. 

U.S.—North Carolina R. Co. v. Story, 

N.C.. 45 S.Ct. 531, 268 U.S. 288, 69 

L.Ed. 969. 

(4) A decree in a suit by a share¬ 
holder against a national farm loan 
association directing the association 
to retire plaintiff’s shares and giving 
plaintiff judgment against associa¬ 
tion for the par value thereof, when 
affirmed by the state court of appeals, 
was "final” so as to be reviewable by 
certiorari from the United States Su¬ 
preme Court under the statute, al¬ 
though it also provided for a receiver¬ 
ship because of the association's in¬ 
ability to pay the judgment. 

U.S.—Knox Nat. Farm Loan Ass’n v. 

Phillips. Ohio, 67 S.Ct. 418, 300 U. 

S. 194, 81 L.Ed. 699, 108 A.L.H. 738. 

(6) Where suit to recover tax paid 
under protest was brought under 
California Retail Sales Tax Act, 
which prescribes sole remedy for 
challenging the tax, and facts were 
stipulated, judgment of California su¬ 
preme court reversing a judgment in 
favor of plaintiff was a "final judg¬ 
ment'* from which an appeal could be 


taken to United States Supreme Court i 
notwithstanding judgment of state 
court was without direction as to the 
disposition to be made of the case. 
X;.s.—Richfield Oil Corp. v. State Bd. 
of EQualization, Cal., 67 S.Ct. 166, 
329 U.S. 69, 91 L.Ed. 80. conformed 
to, C.A., 176 P.2d 372. 

(6) Certification by Wisconsin em¬ 
ployment relations board of union as 
collective bargaining representative, 
sustained by Wisconsin supreme 
court, is "final judgment” within fed¬ 
eral statute authorizing review by j 
United States Supreme Court, al¬ 
though certification is not in form of 
a command and is enforceable in law 
only by another proceeding. 

U.S.—La Crosse Tel. Corp. v. Wis¬ 
consin Employment Relations Bd., 
Wis., 69 S.Ct. 379, 336 U.S. 18, 93 
L.Ed. 463. 

(7) Other judgments or decrees. 
U.S.—Burns v. State of Ohio, Ohio, 

79 S.Ct. 1164, 360 U S 262. 3 L.Ed.2d 
1209—Pope v. Atlantic Coast Line 

R. Co.. Ga.. 73 S.Ct. 749. 345 U.S. 
379, 97 L.Ed. 1094, conformed to 76 

S. E.2d 399. 209 Ga. 824—Radio Sta¬ 
tion WOW v. Johnson, 66 S.Ct. 1475, 
326 U.S. 120, 89 L.Ed. 2092. man¬ 
date conformed to 19 N.W.2d 853, 
146 Neb. 429. motion denied 66 S. 
Ct. 11—Cole V. Violette, Mas.s., 63 
S.Ct. 1204, 319 U.S. 681, 87 L.Fld. 
1699, rehearing denied 64 S.Ct. 28, 
320 U.S. 810, 88 L.Ed. 489—Largent 
V. State of Texas, Tex., 63 S.Ct. 667, 
318 U.S. 418, 87 L.Ed. 873—U. S. v. 
Knott, Fla., 56 S.Ct. 902, 298 U.S. 
644. 80 L.Ed. 1321, 104 A.L.H. 741, 
mandate conformed to 168 So. 416, 
127 Fla. 241. 

25 C.J. p 927 note 78 [j]. 

Judgments held not final 
U.S.—Montgomery Bldg. & Const. 
Trades Council v. Ledbetter Erec¬ 
tion Co., Ala., 73 S.Ct. 196, 344 U. 
S. 178, 97 L.Ed. 204. 

I West Virginia Motor Truck 

Ass’n V. Public Service Commission 
of W. Va.. D.aW.Va., 123 P.Supp. 
206, affirmed 75 S.Ct. 125, 348 U.S. 
881, 99 L.Ed. 693. 

I 77.25 U.S.—Bruce v. Tobin, S.D., 38 
S.Ct. 7, 245 U.S. 18, 62 L.Ed. 123— 
Louisiana Nav. Co. v. Oyster Com¬ 
mission. La., 33 S.Ct. 78, 226 U.S. 
99. 67 L.Ed. 138. 

I Mutual Orange Distributors v. 

I Agricultural Prorate Commission 
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of California, D.C.Cal., 30 P.Supp. 
937. 

77.30 U.S.—Pope v. Atlantic Coast 
Line R. Co., 73 S.Ct. 749, 345 U.S. 
379, 97 L.Ed. 1094, conformed to 76 
S.E.2d 399, 209 Ga. 824. 

77.35 U.S.—Richfield Oil Corp. v. 
State Bd. of Equaliz.'ition, Cal, 67 
S.Ct. 166, 329 U.S. 69, 91 L.Ed. 80. 
conformed to 176 P.2d 372, 29 C.A. 
2d 560. 

Dependent on state law 

Whether decision was a final judg¬ 
ment is to be determined in the light 
of applicable law of state. 

U.S.—Betts V. Brady, Md., 62 S.Ct. 
1262, 316 U.S. 465, 86 L.Ed. 1595. 
Affirmaaoe and remand for further 
proceedings is not a final judgment. 
U.S.—Laclede Gas Light Co. v. Pub¬ 
lic Service Commission of Musaouri, 
Mo., 68 S.Ct. 988, 304 U.S. 398, 82 
L.Ed. 1422. 

25 C.J. p 927 note 78 [f]—3 C.J. p 589 
note 67. 

Kew trial 

(1) Where the effect of a state 
court’s direction is to grant a new 
trial, the state court's Judgment is 
not final within statute providing that 
only “final judgments” of state courts 
may be appealed to the Supreme 
Court. 

U.S.—Gospel Army v. City of Los 
Angeles, Cal., 67 S.Ct. 1428, 331 U.S. 
643, 91 L.Ed. 1662. 

(2) Where highest court of state 
affirmed order denying plaintiff's mo¬ 
tion for new trial and plaintiff 
brought certiorari, writ was dismiss¬ 
ed as improvldently granted, It ap¬ 
pearing that no final judgment had 
been entered. 

U.S.—Fox Film Corporation v. Mul¬ 
ler, Minn., 66 S.Ct. 444, 294 U.S. 
696, 79 L.Ed. 1234, certiorari dis¬ 
missed 66 S.Ct. 183, 296 U.S. 207, 80 
L.Ed. 168. 

(3) In determining whether a state 
court's remand is for new trial so 
that state court’s judgment is not ap¬ 
pealable to the Supreme Court be¬ 
cause not final, the Supreme Court 
will examine both the judgment and 
opinion as well as other circumstanc¬ 
es which may be pertinent, but so 
doing does not mean that in the ordi¬ 
nary case the Supreme Court will dis¬ 
regard the effect of the judgment un¬ 
der local law. 
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given a judgment by state practice is not control¬ 
ling in determining whether it is final for purposes 
of review by the Supreme Court.'^'^-^^^ So, the test 
of finality of a state court’s judgment employed by 
the Supreme Court is not whether under local rules 
of practice the judgment is denominated final but 
rather whether the record shows that the order of 
the state court has in fact fully adjudicated rights 
and that the adjudication is not subject to further 
review by a state court.'^'^*^® In order to be final 
ami revi(‘wable, the judgment must end the litiga¬ 
tion by fully determining the rights of the parties, 
so that nothing remains to be done by the trial 
court except the ministerial act of entering judg¬ 
ment which the appellate court directed. 

Ordinarily, if only a ministerial act remains to 
be done, such as entry of judgment on a mandate, 
the state court’s decree is regarded as concluding 
the case and is immediately reviewable by the Unit¬ 
ed States Supreme Court.'^'^-®^ On the other hand, 


the statutory requirement of finality as a prerequi¬ 
site to Supreme Court review is not met merely be¬ 
cause major issues in the case have been decided 
and only a few loose ends remain to be tied up, as 
where liability has been determined and all that 
needs to be adjudicated is the amount of dam- 
ages.'^'^-®® The United States Supreme Court 
should not review a state court judgment until 
what is organically one litigation has been conclud¬ 
ed in the state, where the matters left open may 
generate additional federal questions.^^-®® 

A judgment rendered by the highest court in the 
state in which a decision could be had is not de¬ 
prived of its final character because it was ren¬ 
dered on an equal division of opinion among the 
judges,78 or because less than all the judges of the 
court participated therein;^®*® and if the validity 
of a judgment of an inferior court is either af¬ 
firmed or denied by the highest court in the state, 
by any form of decision, such decision will, if it 


US.—Co.spel Army v. City of Los i 
AnR<‘los. Cal., 67 S.Ct. 1428, 331 U. | 
S. 543. 91 L.Ed. 1662. 

Reversal and remand for further 
procoe<Iln*?a is not a final judgment. 
U.R.—Southern Pac. Co. v. Gileo, Cal., 
76 S.Ct. 952, 351 U.S. 493, 100 L.Ed. 
1357—Urle v. Thompson, Mo., 69 S. 
Ct. 1018, 337 U.S. 163, 93 L.Ed. 1282, 
11 A.L.R.2d 252—Great Western 
Tel. Co. V. Burnham, Wls., 16 S. 
Ct. 850, 162 U.S. 860, 162 U.S. 339, 
40 L.Ed. 991. 

Seagraves v. Wallace, C.C.A.Tex., 
69 P.2d 163, certiorari denied Wal¬ 
lace V. Seagraves, 65 S.Ct. 80, 293 
U.S. 569, 79 L.Ed. 668, rehearing 
denied 55 S.Ct. 138, 293 U.S. 630, 79 
L.Ed. 716. 

Tox.—Gulf, C. & S. P. Ry. Co. v. Deen, 
312 S.W.2d 933, reversed on other 
ground.s 79 S.Ct. 1, 368 U.S. 67, 3 L. 
Ed.2d 28. 

25 C.J. p 927 note 78 [e]. 

Reversal of injnnotion order 

(1) Judgment reversing order 
granting preliminary injunction is 
not final. 

U.S.—Tippecanoe County v. Lucas, 
Ind., 93 U.S. 108, 23 L.Ed. 822. 

(2) Where judgment granting an 
Injunction was reversed by California 
supreme court without aualifleation, 
which had effect under state practice 
of remanding case for new trial, and 
there was nothing in state court s 
opinion to the contrary, nor had facts 
been stipulated nor were there any 
special procedural restrictions, appeal 
to the Supreme Court would be dis¬ 
missed because there was no “final 
judgment.” 

U.S.—Gospel Army v. City of Los 


Angeles. Cal., 67 S.Ct. 1428, 331 U. 
S. 643. 91 L.Ed. 1662. 

3 C.J. p 591 note 77 [a]. 

Order overruling motion to atiash 
execution is not a final judgment, and 
a judgment of the highest court of a 
state, affirming such an order, is not 
reviewable. 

U.S.—Loeber v. Schroeder, Md., 13 S. 

Ct. 934, 149 U.S.'eSO, 37 L.Ed. 856. 
Successive appeals 

(1) Where, after affirmance of in¬ 
terlocutory order granting a tempo¬ 
rary injunction and remand of the 
case, the trial court allowed amend¬ 
ments, ruled on a demurrer, impanel¬ 
ed a jury, directed a verdict, and 
entered a final decree, which was af¬ 
firmed, the decree of aflirmance was 
a final judgment, reviewable by the 
United States Supreme Court, al¬ 
though the state supreme court ruled 
that its former Judgment was the 
law of the case and res judicata. 
U.S.—Georgia Ry. & Power Co. v. 

Town of Decatur, Ga., 43 S.Ct. 613, 
262 U.S. 432, 67 L.Ed. 1066. 

(2) Other cases. 

U.S.—Chesapeake & Ohio R. Co. v. 
McCabe, Ky., 29 S.Ct. 430, 213 U.S. 
207, 63 L.Ed. 765. 

26 C.J. p 927 note 78 [d], 

77.40 Richfield Oil Corp. v. State Bd. 
of Equalization, Cal., 67 S.Ct. 166. 
329 U.S. 69, 91 L.Ed. 80, conformed 
to 176 P.2d 372, 29 C.A.2d 660— 
Cole V. Vlolette, Mass., 63 S.Ct. 
1204, 319 U.S. 681, 87 L.Ed. 1599. 
rehearing denied 64 S.Ct. 28, 320 
U.S. 810, 88 L.Ed. 489. 

77.45 U.S.—Gospel Army v. City of 
Los Angelos, Cal., 67 S.Ct. 1428, 331 
U.S. 643, 91 L.Ed. 1662—Depart¬ 
ment of Banking, State of Neb- 
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braska. V. Pink. N.T., 63 S.Ct. 233, 
317 U.S. 264, 87 L Ed. 264, rehearing 
denied 63 S.Ct. 850, 318 U.S. 802, 87 
L.Ed. 1166. 

77.50 U.S.—Republic Natural Ga.s 

Co. V. State of Oklahoma, Okl., 6R 
S.Ct. 972, 334 U.S. 62, 92 L.Ed. 1212. 
—Gospel Army v. City of Lo.s 
Angeles, Cal., 67 S.Ct. 1428, 331 U. 
S. 643, 91 L.Ed. 1662—Department 
of Banking, State of Neb. v. Pink, 
N.Y.. 63 S.Ct. 233, 317 U.S. 264, 87 
L.Ed. 254, rehearing denied 63 S.Ct. 
850. 318 U.S. 802, 87 L.Ed. 1166. 
Similar statement of rule 

To give the United States Supreme 
Court appellate jurisdiction, the Judg¬ 
ment or decree of a state court must 
terminate the litigation between th(5 
parties on the merits, so that, if there 
should be an affirmance, the court be¬ 
low would have nothing to do but ex¬ 
ecute the Judgment or decree It has 
rendered. 

U.S.—Georgia Ry. & Power Co. v. 
Town of Decatur, Ga., 43 S.Ct. 613, 
262 U.S. 432, 67 L.Ed. 1066. 

3 C.J. p 586 note 29. 

77.55 U.S.—Republic Natural Gas 
Co. V. State of Oklahoma, Okl., 6R 
S.Ct. 972, 334 U.S. 62, 92 L.Ed. 1212. 
77.60 U.S.—Republic Natural Gas 
Co. V. State of Oklahoma, supra. 
77.65 U.S.—Republic Natural Gas 
Co. V. State of Oklahoma, supra. 
78. U.S.—Hartman v. Greenhow, Va.» 
102 U.S. 672, 26 L.Ed. 271, 

78.5 Miss.—Carney v. Anderson, 69 
So.2d 262, 214 Miss. 604, certiorari 
denied 73 S.Ct. 101, 344 U.S. 860. 97 
L.Ed. 667, rehearing denied 79 S. 
I Ct. 186, 344 U.S. 888, 97 LJld. 687, 
I rehearing denied 73 S.Ct. 286» 344 
I U.S. 905, 97 L.Ed. 699. 
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involves a federal question, be subject to review 
by the Supreme Court.^® 

The proceeding for a writ of prohibition is a dis¬ 
tinct suit, see infra § 242, and the judgment finally 
disposing of it is a final judgment subject to review 
by the Supreme Court.®® On the other hand, the 
fact that appeals from interlocutory decrees grant¬ 
ing temporary injunctions had been authorized by 
state legislatures and Congress does not give such 
interlocutory judgments the aspect of finality re¬ 
quired of a state court decision before the Supreme 
Court of the United States will grant certiorari 
for its review.®®-® 

Power to reopen judgment or to grant rehearing, 
A state court judgment is “final” for purposes of 
review when the issues are adjudged, and finality 
is not deferred by the latent power of the render¬ 
ing court to reopen or revise its judgment.®®-^® 
The mere right of either of the parties for a certain 
period of time to petition for a rehearing in the 
state appellate court does not affect the finality of 
the judgment.®^ However, a judgment cannot be 
regarded as final when a petition for a rehearing 
is pending.®2 A timely petition for rehearing in 
the state court defers finality for purposes of re¬ 
view by the United States Supreme Court until it 
is acted on or power to act on it has expired,®2-5 
and if the rehearing is granted, the judgment is' 
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opened and does not become “final” until decision 
is rendered on rehearing.®^-^® However, when such 
petition is denied the judgment in the case becomes 
final for the purpose of review by the Supreme 
Court.®® 

§ 241. Citizenship of Parties and Amount in 
Dispute 

The citizenship of the partlet or the amount in dis¬ 
pute does not affect the Jurisdiction of the United States 
Supreme Court to review decisions of state courts. 

Under the statute relating to review by the Unit¬ 
ed States Supreme Court of state court judgments, 
now 28 U.S.C.A. § 1257, the citizenship of the par¬ 
ties is immaterial as affecting the jurisdiction of 
the United States Supreme Court to review a judg¬ 
ment or decree of a state court,®4 and the right of 
review is not dependent on the amount in dispute.®® 

§ 242. Nature of Proceeding in State Court 

Only state coyrt proceedings which constitute a case 
or controversy may be reviewed by the United States 
Supreme Court. 

Since the judicial power of the Supreme Court 
is limited by the Federal Constitution to a “case or 
controversy,” there must be an actual controversy 
over an issue, in order to permit review of the 
decision of a state court.®®-®® The Supreme Court 


79. U.S.—Minneapolis. St. P. & S. S. 
M. Ry. Co. V. Rock. Ill.. 49 S.Ct. 
363, 279 U.S. 410, 73 L.Kd. 766— 
Williams v. Bruffy, Va,, 102 U.S. 
248, 26 li.Ed. 135. 

80. U.S.—^Madrugra v. Superior Court 
of State of Cal., In and for San 
Diego County, Cal., 74 S.Ct. 298, 
346 U.S. 556, 98 L.Ed. 290—Rescue 
Army v. Municipal Court of City of 
Los Angeles, Cal., 67 S.Ct. 1409, 331 
TJ.S. 549, 91 L.Ed. 1666—Bandinl 
Petroleum Co. v. Superior Court of 
State of California in and for Los 
Angeles County, Cal., 52 S.Ct. 103, 
284 U.S. 8, 76 L.Ed. 136, 78 A.L.R. 
826—Michigan Cent. R. Co. v. Mix, 
Mo.. 49 S.Ct. 207, 278 U.S. 492, 73 
L.Ed. 470, conformed to. Sup., State 
ex rel. Michigan Cent. R. Co. v. 
Mix, 22 S.W.2d 1116—State of Mis¬ 
souri ex rel. St. Louis, B. & M. Ry. 
Co. V. Taylor, Mo., 46 S.Ct. 47, 266 
U.S. 200, 69 L.Ed. 247, 42 A.L.R. 
1232—Mt. Vernon-Woodberry Cot¬ 
ton Duck Co. V. Alabama Interstate 
Power Co., Ala., 36 S.Ct. 234, 240 
U.S. 30, 60 L.Ed. 607. 

80.5 U.S.—^Montgomery Bldg, & 

Const. Trades Council v. Ledbetter 
Erection Co., Ala., 73 S.Ct. 196, 344 
U.S. 178, 97 L.Ed. 204. 

80.10 U.S.—Market St. Ry. Co. v. 
Railroad Commission of State of 


California, Cal., 66 S.Ct. 770, 324 U. 
S. 648, 89 L.Ed. 1171, rehearing de¬ 
nied 66 S.Ct. 1020, two cases, 324 
U.S. 890, 89 L.Ed. 1438. 

Waiting period 

Thirty-day waiting period prescrib¬ 
ed by California court rule, before 
Judgment of reviewing court becomes 
final, merely reserves power to reopen 
or revise Judgment and docs not pre¬ 
vent Judgment from being ‘‘final’* for 
purposes of appellate jurisdiction of 
United States Supreme Court. 

U.S.—Market St. Ry. Co. v. Railroad 
Commission of State of California, 
supra. 

81. Pinality before expiration of 
time 

A law providing that, within sixty 
days after the termination of a case 
by the state supreme court, “either 
party" may petition for rehearing, 
does not deprive the judgment of 
finality on the theory that the suc¬ 
cessful party, as well as the unsuc¬ 
cessful party, had until the expiration 
of such time to exercise the right to 
petition for rehearing. 

U.S.—Southern Ry. Co. v. Clift, Ind., 
43 S.Ct. 126, 260 U.S. 316, 67 L.Ed. 
283. 

82. U.S.—Chicago Great Western R. 
Co. V. Basham, Iowa, 39 S.Ct. 213, 
249 U.S. 164, 63 L.Ed. 634. 
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82.5 U.S.—Market St. Ry. Co. v. 
Railroad Commission of State of 
California, Cal., 66 S.Ct. 770, 824 
U.S. 648, 89 L.Ed. 1171, rehearing 
denied 65 S.Ct. 1020, two cases, 324 
U.S. 890, 89 L.Bd. 1438. 

82.10 U.S.—Market St. Ry. Co. v. 
Railroad Commission of State of 
California, supra. 

83. U.S.—Market St. Ry. Co. v. 
Railroad Commission of State of 
California, supra—Citizens' Bank 
of Michigan City, Ind., v. Opper- 
man, Ind., 89 S.Ct. 330, 249 U.S. 
448, 63 L.Bd. 701. 

25 C.J. p 928 note 82. 

84. U.S.—Barrington v. Missouri. 
Mo., 27 S.Ct. 682. 205 U.S. 483, 61 
L.Ed. 890. 

26 C.J. p 928 note 83. 

85. U.S.—The Paquete Habana. Fla., 
20 S.Ct. 290, 175 U.S. 677, 44 L.Ed. 
320—Buel V. Van Ness, Vt., 8 
Wheat. 312, 5 L.Ed. 624. 

85.50 U.S.—^Doremus v. Board of Ed. 
of Borough of Hawthorne, N.J., 72 
S.Ct. 394, 342 U.S. 429. 96 L.Ed. 475. 
A arises within meaning of 

constitutional provision pertaining to 
the judicial power of the United 
States when any question with re¬ 
spect to the Constitution, treaties, or 
laws of the United States luui as- 
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cannot accept as the basis for review, nor as the 
basis for conclusive disposition of an issue of fed¬ 
eral law without review, any procedure, which does 
not constitute a case or controversy.*5-55 

While it has been held that the Supreme Court 
has no jurisdiction to review a mere declaratory 
judgment,85.60 an appeal from such a judgment 
holding that a state statute did not violate the Fed¬ 
eral Constitution presents a justiciable “case or 
controversy” within the jurisdiction of the Supreme 
Court, where conflicting contentions as to the va¬ 
lidity of the statute presented a substantial con- 
troversey between parties having adverse legal in¬ 
terests, and legal rights asserted by plaintiff were 
threatened with imminent invasion by state officials 
and would be directly affected to a substantial de¬ 
gree by the decision of the questions of law.8®-®® 
The United States Supreme Court will not, in any 
event, review the determination of a state court in 
a suit for declaratory judgment if the record does 
not present a case calling for decision of the va¬ 
lidity of the statute.®®-*^® 


FEDERAL COURTS §§ 242-243 

The term “suit” in the former statute conferring 
on the United States Supreme Court appellate juris¬ 
diction of decisions of state courts applied to any 
proceeding in a state court by which an individual 
pursues that remedy in a court of justice which the 
law affords him.®® 

Proceedings in state courts which may be subject 
to review by the United States Supreme Court in¬ 
clude a criminal prosecution,®*^ a proceeding for 
mandamus®® or for a writ of prohibition,®® and 
habeas corpus proceedings.®® 

§ 243. Substantial Character of Federal 
Question 

The United States Supreme Court may review the de¬ 
cision of a state court involving a federal question only 
where such question is real and substantial and a deci¬ 
sion thereof is essential to the disposition of the issues 
presented. 

As a general rule, in order that a decision of a 
slate court may be subject to review by the United 
States Supreme Court on the ground that a federal 
question is involved, it is necessary that such ques¬ 
tion should be real and substantial,®! and that a deci- 


sumed such a form that the Judicial 
power is capable of acting on It. 

U.S.—In re Summers, Ill., 66 S.Ct. 
1307, 326 U.S. 661, 89 L.Ed, 1795. 
rehearing denied 66 S.Ct. 94. 326 
U.S. 807, 90 L.Ed. 491. 

Admisaioit to har 

Where petitioner for admission to 
the Illinois bar sought relief In Illi¬ 
nois supreme court against action of 
bar committee on character and fit¬ 
ness in refusing to grant petitioner 
a certificate, and the Illinois supreme 
court took cognizance of complaint, 
even though without requiring ap¬ 
pearance of committee or its mem¬ 
bers, and denied petitioner's asser¬ 
tion of a present right to admission, 
there was a "case or controversy" be¬ 
tween adversaries presenting a case 
which could be reviewed by United 
States Supreme Court, provided fed¬ 
eral questions were raised. 

U.S.—In re Summers, supra. 

Koot cass 

An appeal from judgment affirming 
decision reducing streetcar fares was 
saved from being moot after street 
railroad sold its properties to city 
only because decision was necessary 
to determine railroad company’s right 
under stay order to impounded fares. 
U.S.—Market St. Ry. Co. v. Railroad 
Commission of State of Cal., Cal., 
65 S.Ct. 770, 324 U.S. 648, 89 U.Bd. 
1171, rehearing denied 66 S.Ct. 1020, 
two cases, 824 U.S. 890, 89 L.Ed. 
1488. 

85.6S U.S.—^Doremus v. Board of Ed. 
of Borough of Hawthorne, N.J., 72 
S.Ct. 894, 342 U.S. 429, 96 L.Ed. 476. 


85.60 U.S,—Liberty Warehouse Co. 
V. Burley Tobacco Growers’ Co-op. 
Marketing Ass’n, Ky., 48 S.Ct. 291, 
276 U.S. 71. 72 L.Ed. 473. 

85.65 U.S,—Railway Mall Ass’n v. 
Corsl, N.Y., 65 S.Ct. 1483, 326 U.S. 
88, 89 L.Ed. 2072. 

85.70 U.S.—Congress of Indus. Or¬ 
ganizations V. McAdory, Ala., C5 S. 
Ct. 1396, 325 U.S. 472, 89 L.Ed. 1741 
—^Alabama State Federation of La¬ 
bor V. McAdory, Ala., 65 S.Ct. 1384, 
326 U.S. 450, 89 L.Ed. 1726. 

86. U.S.—^Weston v. Charleston, S. 

C., 2 Pet. 449, 7 L.Ed. 481. 
Voluntary snlimissloii of oo&trovsrsy 
by agreement 

A judgment of a state court could 
be reviewed, notwithstanding the 
proceeding in which It was rendered 
was commenced, not by any compul¬ 
sory process, but pursuant to a stat¬ 
ute of the state authorizing a volun¬ 
tary submission of the controversy 
by agreement of the parties. 

U.S.—Aldrich v. .®tna Ins, Co., N.T., 
8 Wall. 491, 19 L.Ed. 473. 
Froceeding as legislatlvs or judicial 
On a motion to dismiss an appeal 
on the ground that the proceeding In 
the state supreme court on appeal 
from an order of the corporation 
commission was legislative and not 
a "suit," the Supreme Court of the 
United States should not have decid¬ 
ed that the state provided no means 
of obtaining judicial review of order 
of corporation commission, in ab¬ 
sence of definite decision by the state 
supreme court to such effect. 
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U.S.—Southwestern Bell Telephone 
Co. v. State of Oklahoma, Okl., 68 
S.Ct. 628, 303 U.S. 206, 82 L.Ed. 751. 

87. U.S.—Twitchell v. Pennsylvania, 
Pa., 7 Wall. 321, 19 L.Ed. 223. 

26 C.J. p 928 note 87. 

88. U.S.—American Express Co. v. 
Maynard, Mich., 20 S.Ct. 696, 177 U, 
S. 404, 44 L.Ed. 823. 

26 C.J. p 928 note 88. 

88. U.S.—Bandini Petroleum Co. v. 
Superior Court of State of Califor¬ 
nia in and for Los Angeles Coun¬ 
ty, Cal., 62 S.Ct. 103, 284 U.S. 8, 76 
L.Ed. 136, 78 A.L.R. 826. 

25 C.J. p 928 note 89. 

90. U.S.—People of State of New 
York ex rel. Bryant v. Zimmerman, 
N.Y., 49 S.Ct. 61, 278 U.S. 63, 73 L. 
Ed. 184, 62 A,L.R. 786—Holmes v. 
Jennison, Vt., 14 Pet. 640, 10 L.Ed. 
679, 618. 

91. U.S.—Congress of Indus. Organi¬ 
zations V. McAdory, Ala., 65 S.Ct. 
1395, 326 U.S. 472, 89 L.Ed. 1741— 
Patterson v. Stanolind Oil & Gas 
Co., Okl., 69 S.Ct. 259, 305 U.S. 376, 
83 L.Ed. 231—People of State of 
New York ex rel. Consolidated Wa¬ 
ter Co. of Utica V. Maltble, N.Y., 68 
S.Ct. 506, 303 U.S. 168, 82 L.Ed. 724 
—Honeyman v. Hanan, N.Y., 67 S. 
Ct. 350, 300 U.S. 14, 81 L.Ed. 476, 
appeal dismissed 68 S.Ct. 278, 802 

U. S. 376, 82 L.Ed. 312—^Kammerer 

V. Kroeger, Ohio, 67 S.Ct. 196, 299 
U.S. 802, 81 L.Ed. 258—-Abrams v. 
Van Schalck, N.Y., 65 S.Ct. 136, 293 
U.S. 188, 79 L.Ed. 278—Seftbdard 
Air Line Ry. Co. v. Watdoh, Fla., 
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sion thereof should be essential to a disposition of 
the issues presented in the case.®^ 

The United States Supreme Court follows a policy 
of strict necessity in disposing of constitutional is¬ 
sues raised for review of a state court judgment, 
and such policy is not limited to jurisdictional de- 
terminations.^2*® The general introduction of de¬ 
claratory judgment procedure in both state and 
federal spheres has not reversed or modified the 
general direction or effect of this policy.^^ io The 
presence of other grounds for decision may justify 
application of the Supreme Court’s policy of strict 


86 C* S* 

necessity of disposing of constitutional issues, but, 
when such alternatives are absent, application of 
the policy must rest on considerations relating to 
the manner in which the constitutional issue itself 
is shaped and presented. ®2.15 The Supreme Court 
of the United States will not decide constitutional 
issues which are hypothetical or in advance of neces¬ 
sity for deciding them, or without reference to the 
manner in which the statute whose constitutional 
validity is drawn in question is to be applicd.92.20 
So, federal questions which have become moot will 

not be decided.92-26 


53 S.Ct. 32, 287 U.S. 86, 77 L.Ed. 
180, 86 A.L.R, 174—State of Mia- 
Hourl ex rel. Wabash Ry. Co. v. 
Public Service Commission of Mis¬ 
souri, Mo., 47 S.Ct. 311, 273 U.S. 
126, 71 L.Ed. 675—House v. Road 
Improvement Dist. No. 2 of Con¬ 
way County, Ark., 45 S.Ct. 60, 266 
U.S. 175, 69 L.Ed. 229—Zucht v. 
King:, Tex., 43 S.Ct. 24. 260 U.S. 174, 
67 L.Ed. 194—Miller & Lux v. Sac¬ 
ramento & San Joaquin Drainage 
List., Cal., 41 S.Ct. 404, 266 U.S. 
120, 65 L.Ed. 859—Quong Ham Wah 
Co. V. Industrial Acc. Commis.sion 
of Cal., Cal., 41 S.Ct. 373, 255 U.S. 
445, 66 L.Ed. 723. 

Fla.—^Williams v. Keyes, 186 So. 250, 
135 Fla. 769. 

25 C.J. p 928 note 91. 

Ohaages merely in form or method 
of prooedore by which federal rights 
are finally adjudicated in state courts 
do not preclude review of adjudica¬ 
tion by Supreme Court of United 
States, provided case retains essen¬ 
tials of adversary proceeding involv¬ 
ing real, not hypothetical, controver¬ 
sy finally determined by Judgment 
below. 

U.S.—Nashville, C. & St. L. Ry. v. 
Wallace, Tenn., 63 S.Ct. 345, 288 U. 
S. 249, 77 L.Ed. 730, 87 A.L.R. 1191. 

Neither prayer for Injimctlve re- 
lief, nor allegation of threatened ir- 
: dparahle Injury, is essential to pre¬ 
sent “case” or “controversy” within 
.• ppellate Jurisdiction by Supreme 
< 'ourt of United States, if controversy 
i ^ otherwise real and substantial. 
IT.S.—Nashville, C. & St. L. Ry. v. 
Wallace, supra. 

Order of state university suspending 
students 

Appeal from Judgment of highest 
state court that order suspending 
students from land-grant state uni¬ 
versity for refusal to take prescribed 
course in military training imposed 
by regents did not infringe rights of 
students under Federal Constitution 
and treaty was not so lacking in 
merit as to require dismissal of ap¬ 
peal for want of substance. 

VB.—Hamilton v. Regents of Univer- 
aity of California, Cal., 55 S.Ct. 197, 


293 U.S. 246, 79 L.Ed. 343. rehear¬ 
ing denied 55 S.Ct. 346, 293 U.S. 633. 
79 L.Ed. 717. 

92. U.S.—Durley v. Mayo, Fla., 76 
S.Ct. 806, 361 U.S. 277, 100 L.Ed. 
1178, rehearing denied 77 S.Ct. 22, 
362 U.S. 859, 1 L.Ed.2d 69—Wilson 
V. Cook. Ark., 66 S.Ct. 663, 327 U.S. 
474, 90 L.Ed. 793—^Williams v. Kai¬ 
ser. Mo.. 66 S.Ct. 363, 323 U.S. 471, 
89 L.Ed. 398—Southwestern Bell 
Telephone Co. v. State of Oklahoma, 
Okl., 58 S.Ct. 628. 303 U.S. 206. 82 
L.Ed. 761—Lynch v. People of New 
York ex rel. Pierson, N.Y., 65 S. 
Ct. 16. 293 U.S. 62, 79 L.Ed. 191. 
Fla.—Williams v. Keyes, 186 So. 
260, 135 Fla, 769. 

Or.—Scott V. Platt, 137 P.2d 975, 171 
Or. 379. 

25 C.J. p 929 note 92. 

92.5 U.S.—Parker v. Los Angeles 
County. Cal.. 70 S.Ct. 161, 338 U.S. 
327, 94 L.Ed. 144—Rescue Army v. 
Municipal Court of City of Los An¬ 
geles, Cal., 67 S.Ct. 1409, 331 U.S. 
649, 91 L.Ed. 1666. 

Policy one of eubstance 
Supreme Court’s policy of strict 
necessity in disposing of constitu¬ 
tional issues is neither merely proce¬ 
dural nor in its essence dependent for 
applicability on diversities of Juris¬ 
diction and procedure, whether of the 
state courts, the inferior federal 
courts, or the Supreme Court, but 
rather is one of substance, grounded 
in considerations which transcend all 
such particular limitations. 

U.S—Rescue Army v. Municipal 
Court of City of Los Angeles, su¬ 
pra. 

Exercise of Judgment 

Application of the Supreme Court’s 
policy of strict necessity in dispos¬ 
ing of constitutional issues can be 
determined only by exercise of judg¬ 
ment relating to the particular pres¬ 
entation even though relating also 
to the policy generally and to the de¬ 
gree in which the specific factors ren¬ 
dering it applicable are exemplified 
in the particular case. 

U.S.—^Rescue Army v. Municipal 
Court of City of Los Angeles, su¬ 
pra. 


J^audiug litigation 

Where sanctions provided by loyal¬ 
ty program adopted by board of 
supervisors of Los Angeles County 
were challenged under state law as 
well as under Federal Constitution, 
and it appeared that there was liti¬ 
gation pending In California state 
courts which might lead California 
supreme court to pas.s on validity of 
such sanctions under state law, writs 
of certiorari granted to review de¬ 
cision of Intermediate slate appellate 
court upholding the sanctions must 
be dismissed on ground that ques¬ 
tions as to validity of the sanctions 
under Federal Constitution were not 
ripe for decision. 

U.S.—Parker v. Los Angeles County, 
Cal., 70 S.Ct 161, 338 U.S. 327, 94 
L.Ed. 144. 

92.10 U.S.—Rescue Army v. Munici¬ 
pal Court of City of Los Angeles, 
Cal., 67 S.Ct 1409, 331 U.S. 549, 91 
L.Ed. 1666. 

Discretionary power 

In exercise of discretionary power 
of United States Supreme Court to 
grant or withhold declaratory judg¬ 
ment remedy, It is of controlling 
significance that it is in public in¬ 
terest to avoid needless determina¬ 
tion of constitutional questions and 
needless obstruction to domestic poli¬ 
cy of states by forestalling action by 
state in construing and applying its 
own statutes. 

U.S.—^Alabama State Federation of 
Labor, Local Union No. 103, United 
Broth, of Carpenters and Joiners of 
America v. McAdory, Ala,, 66 S.Ct. 
1384, 325 U.S. 460, 89 L.Ed. 1725, 
followed in Congress of Indus. Or¬ 
ganizations V. McAdory, Ala., 65 S. 
Ct. 1396, 825 U.S. 472, 89 L.Ed. 1741. 
92.15 U.S.—^Rescue Army v. Munici¬ 
pal Court of City of Los Angeles, 
Cal., 67 S.Ct. 1409. 331 U.S. 649, 91 
L.Ed. 1666. 

92.20 U.S.—^Asbury Hospital v. Cass 
County, N. D., N.D., 66 S.Ct. 61. 826 
U.S. 207, 90 L.Ed. 6. 

92.25 U.S.—Hunter Co. v. McHugh. 
La.. 64 S.Ct. 19, 320 U.S. 222, 88 L. 
Ed. 6—^Natural Milk Producers 
Ass’n of California v. City and 
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Questions settled hy Supreme Court decisions, of last resort on the question, and a division of 
The mere fact that a federal question was involved opinion in the court below,^^ 
does not authorize a review by the Supreme Court 

where the question has been decided by the Supreme § 244. Materiality and Decision of Federal 
Court in previous cases so that it cannot be regarded Question 

as an open one.93 However, a review will not be it {g essential to a review by the United States Su- 

denied on the ground that the federal question relied p**®"** Court of a state court decision, that a federal 

. , . , question shall have been decided by the state court or 

on to cemfer jurisdiction has been conclusively necessarily involved In Its judgment. 

foreclosed by prior decisions of the Supreme Court, ^ decision of a state court to be 

where analysis and exposition arc necessary in order subject to review in the United States Supreme 

to make clear the decisive effect of such prior de- Court, it is usually sufficient and necessary that a 

cisions on the issue presented, and there is some federal question shall have been decided by the state 

conflict in the opinions of the various state courts court^^ or at least necessarily involved in the judg- 


County of San Francisco, Cal., 63 S. 
Ct. 351), 317 II.S, 423, 87 L.Ed. 375, 
rehearing denied 63 S.Ct. 628, 318 
U.S. 79S. 87 L.Ed. 1162. 

Qaestion held not moot 

(1) In general. 

U.S.—Maiket St. Ry. Co. v. Railroad 
Coinmi.s.sion of State of Cal., Cal., 

65 S Cl 770, 324 U.S. 648, 89 L.Ed. 
1171, rehearing denied 65 S.Ct. 1020, 
two cases, 324 U S, 890, 89 L.Ed. 
1438. 

(2) Pact that power project, for 
which municipality had received li¬ 
cense from federal power commis¬ 
sion, could not be completed by the 
date stated in license for completion 
did not render moot Question of mu¬ 
nicipality’s right to condemn state 
land, for project where period could 
be extended by commission and an ap¬ 
plication for extension was pending. 
U.S.—City of Tacoma v. Taxpayers of 

Tacom.a, Wash., 78 S.Ct. 1209, 357 

U. S. 320, 2 L.Ed.2d 1345. 

93. U.S,—Minneapolis, St. P. & S. 
S. M. Ky. Co. V. C. L. Merrick Co., 
N.D., 41 set. 142, 254 U.S. 376, 66 
L.Ed. 312—Manhattan L. Ins. Co. 

V. Cohen, Tex., 34 S.Ct. 874, 234 U. 
S. 123, 58 L.Ed. 1246. 

25 C.J. P 929 note 94. 

94. U.S.—Milheim v. Moffat Tunnel 
Improvement Dist., Colo., 43 S.Ct. 
694, 262 U.S. 710, 67 L.Ed. 1194— 
Louisville & Nashville R. Co. v. 
Melton, Ky., 30 S.Ct. 676, 218 U.S. 
36, 64 L.Ed. 921, 47 L.R.A.,N.S., 84. 

95. U.S.—Durlcy v. Mayo, Fla.. 76 
S.Ct. 806, 351 U.S. 277. 100 L.Ed. 
1178, rehearing denied 77 S Ct. 22, 
3.52 U.S. 859, 1 L.Ed.2d 69—Ham- 
merstein v. Superior Court of Cal¬ 
ifornia, in and for Los Angelc.s 
County, Cal., 71 S.Ct. 621, 340 U.S. 
622, 95 L.Ed. 586—Wilson v. Cook. 

66 S.Ct. 663, 327 U.S. 474, 90 L.Ed. 
793, recalled in part 193 S.W.2d 
818, conformed to 193 S.W.2d 818, 
210 Ark. 21 —Charleston Federal 
Sav. & Loan Ass’n v. Alderson, W. 
Va., 65 S.Ct. 624, 324 U.S. 182. 89 
L.Ed. 857, rehearing denied 66 S. 
Ct. 863, 824 U.S. 888, 89 L.Ed. 1436 


—Williams v. Kaiser, 65 S.Ct. 36.3, 
323 U.S. 471, 89 L.Ed. 398—South¬ 
western Bell Telephone Co. v. State 
of Oklahoma, Okl., 68 S.Ct. 628, 303 
U.S. 206, 82 L.Ed. 761—Nashville, 
C. & St. L. Ry. V. Walters, Tenn., 

65 S.Ct. 486, 294 U.S. 406, 79 L.Ed. 
949—West Ohio Gas Co. v. Public 
Utilities Commission of Ohio, Ohio, 

66 S.Ct. 316, 294 U.S. 63, 79 L.Ed. 
761, conformed to 196 N.B. 674, 129 
Ohio St. 670—Gibbes v. Zimmer¬ 
man, S.C., 54 S.Ct. 140, 290 U.S. 
326, 78 L.Ed. 342. 

Fla.—^Williams v. Keyes, 186 So. 260, 
135 Fla. 769. 

Or.—Scott v. Platt, 137 P.2d 975, 171 
Or. 379. 

Tex.—Jackson v. State, 280 S.W. 202, 
103 Tex.Cr. 318, certiorari denied 
46 S.Ct. 474, 271 U.S. 661, 70 L.Ed. 
1138. 

25 C.J, p 929 note 96. 

Scope of review see Infra S 280. 

State laws as rules of decision in 
federal courts see supra 8S 166-- 
190. 

Stats courts actins as federal courts 

Where a federal question Is In- j 
volved in a case, state courts in 
passing on it are federal courts in 
addition to being state courts, their 
decisions are revlewable by the Unit¬ 
ed States Supreme Court, and they 
are bound by that court’s judgments. 
Miss.—Montgomery & Atlanta Motor 
Freight Lines v. Morris, 8 So. 2d 
602, 193 Miss. 211. 

Decision rendered after rehearing 

United States Supreme Court, on 
certiorari to review state supreme 
court’s decision, will consider mere¬ 
ly the decision of such court ren¬ 
dered after a rehearing, where the 
original opinion was withdrawn. 

U.S.—Grayson v. Harris, Okl., 45 S. 
Ct. 317, 267 U.S. 352, 69 L.Ed. 662. 

Decision of Intermediate court of ap- 
peal 

Whore decision of a federal ques¬ 
tion was essential to denial by Cali¬ 
fornia district court of appeal of an 
I application for writ of prohibition, 

! on certiorari to review such judg¬ 
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ment of district court of appeal. 
United States Supreme Court would 
not consider the force of statement 
of California supreme court suscep¬ 
tible of the Interpretation that its 
denial of a hearing from the judg¬ 
ment of the district court of appeal 
was based on an adequate state 
ground, since the judgment properly 
before United States Supreme Court 
was that of the district court of ap¬ 
peal. 

U.S.—Hammerstein v. Superior Court 
of California, Cal., 71 S.Ct. 820, 341 
U.S. 491, 95 L.Ed. 1136, rehearing 
denied 72 S.Ct. 21, 342 U.S. 843, 96 
L.Ed. 637. 

Hatter not introduced in evidence in 
trial court 

An ofllcial declaration of the com¬ 
missariat for justice of the Russian 
I Socialist Federated Soviet Republic 
as to intended effect of Soviet gov¬ 
ernment's decrees nationalizing in¬ 
surance business on funds of Rus¬ 
sian Insurance companies outside of 
Russia was properly before the New 
York court of appeals on appeal from 
judgment Involving question whether 
property of New York branch of a 
Russian Insurance company was out¬ 
side scope of decrees, notwithstand¬ 
ing such declaration was not intro¬ 
duced in evidence on trial, since the 
declaration constituted "other writ¬ 
ten law" within New York statute 
authorizing court to consider, even 
though not Introduced in evidence 
on trial, a printed copy of the stat¬ 
ute or other written law of another 
state or of a foreign country. 

U.S —U. S. V. Pink, N.Y., 62 S.Ct. 652, 
316 U.S. 203, 86 L.Ed. 796. 

Validity of stats statute 

(1) Jurisdictional requirement that 
there be drawn in question, before 
highest state court, validity of state 
statute on federal grounds before 
United States Supreme Court may 
exercise jurisdiction of appeal is sat¬ 
isfied only if record shows that ques* 
tion of validity under federal law of 
state statute as construed and ap¬ 
plied has either been presented for 
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mcnt.®* Hence a judgment resting on grounds ade¬ 
quate to sustain it, independent of any federal ques¬ 
tion, is not reviewable,^^ even though the state court 
actually decided the federal question adversely to 
the party by whom the review is sought.^ 8 

Accordingly, where there is no intent by the state 
court to evade the federal question, its decision on 


an independent non federal ground will not be re¬ 
viewed, and the United States Supreme Court 
will not take jurisdiction where the judgment of the 
state court rests on two grounds, one of which does 
not involve a federal question, or where it does not 
appear on which of the two grounds the judgment 
was based, and the non federal ground is sufficient 


'decision to highest court of state or 
has been decided by it. 

.U.S.—Wilson v. Cook, 66 S.Ct. 663, 
327 U.S. 474, 90 L.Ed. 793, recalled 
in part 193 S.W.2d 818, conformed 
to 193 S.W.2d 818, 210 Ark. 21. 

\i) In view of fact that California 
law permits affirmance of judgment 
in criminal cases if appellant fails 
to appear, where accused failed to 
appear on appeal from judgment of 
conviction for violation of California 
vagrancy statute, affirmance of such 
Judgment was based on adeQuate 
state ground and question whether 
vagrancy statute was violative of 
duo process provision of federal con¬ 
stitution was not properly before 
United States Supreme Court. 

U.S,—Edelman v. People of State of 
Cal., Cal,, 73 S.Ct. 293, 344 U.S. 357, 
97 L.Ed. 387. 

96. U.S.—Durley v. Mayo, Fla., 76 
S.Ct. 806, 351 U.S. 277, 100 L.Ed. 
1178, rehearing denied 77 S.Ct. 22, 
352 U.S. 869, 1 L.Ed.2d 69—South¬ 
western Bell Telephone Co. v. State 
of Oklahoma, Okl., 68 S.Ct. 628, 303 

U. S. 206, 82 L.Ed. 761—People of 
State of New York ex rel. Bryant 

V. Zimmerman, N.Y., 49 S.Ct. 61, 
278 U.S. 63, 75 L.Ed. 184, 62 A.L.R. 
786—Chicago, R. I. & P. Ry. Co. v. 
Perry, Okl., 42 S.Ct. 524. 259 U.S. 
648, 66 L.Ed. 1056. 

N.Y.—Oettgen v. Oettgen, 94 N.Y.S. 

2d 168, 196 Misc. 937. 

Or.—Scott v. Platt, 137 P.2d 975, 171 
Or. 379. 

25 C.J. p 929 note 97. 

97. U.S.—^Wilson v. Loew’s Inc., 
Cal., 78 S.Ct. 626, 355 U.S. 697, 2 
L.Ed.2d 619—In re Lamkin, Tex., 
78 S.Ct. 137, 355 U.S. 69, 2 L.Ed.2d 
107, rehearing denied 78 S.Ct. 33.7. 
355 U.S. 908, 2 L.Ed.2d 2C3—Black 
V. Cutter Laboratorie.s, Cal., 76 S. 
Ct. 824, 351 U.S. 292, 100 L.Ed. 
1188, rehearing dL*nicd 77 S.Ct. 21, 
352 U.S. 859, 1 L.Ed.2d 69—Durley 
V. Mayo, Fla, 76 S.Ct. 806, 351 U.S 
277, 100 L.Ed. 1178, rehearing de¬ 
nied 77 S.Ct. 22, 352 U.S. 859, 1 L. 
Ed.2d 69—EdeJman v. People of 
State of Cal., Cal., 73 S.Ct. 293, 344 
U.S. 357, 97 L.Ed. 387—Dixon v. 
Duffy, 73 S.Ct. 193, 344 U.S. 143, 97 
li.Ed. 153—Buck V. People of State 
of Cal., Cal., 72 S.Ct. 502, 343 U.S. 
99, 06 L.Ed. 775, rehearing denied 
72 S.Ct. 756, 343 U.S. 932, 96 L.Ed. 
1311*—'Dixon V. Duffy, Cal., 72 S.Ct. 


10. 342 U.S. 33, 96 L.Ed. 46—Ham- 
merstein v. Superior Court of Cal¬ 
ifornia, Cal., 71 S.Ct. 820, 341 U.S. 
491, 95 L.Ed. 1135, rehearing de¬ 
nied 72 S.Ct. 21, 342 U.S. 843, 96 L. 
Ed. 637—Hammerstein v. Superior 
Court of California, in and for Los 
Angeles County, Cal., 71 S.Ct. 621, 
340 U.S. 622. 95 L.Ed. 586—Young 
V. Ragen, Ill., 69 S.Ct. 1073, 337 U. 
S. 235, 93 L.Ed. 1333--Hcdgebeth v. 
State of North Carolina, N.C., 68 
S.Ct. 1185, 334 U.S. 806. 92 L.Ed. 
1739—Phyle v. Duffy, Cal., 68 S. 
Ct. 1131, 334 U.S. 431, 92 L.Ed. 
1494, rehearing denied 68 S.Ct. 
1526, 334 U.S. 862, 92 L.Ed. 1782— 
Copperweld Steel Co. v. Industrial 
Commis.sion of Ohio, Ohio, 66 S.Ct. 
1006, 324 U.S. 780, 89 L.Ed. 1363— 
White v. Ragen, Ill., 65 S.Ct. 978, 
324 U.S. 760. 89 L.Ed. 1348, rehear¬ 
ing denied 66 S.Ct. 133, 326 U.S. 
807, 90 L.Ed. 492—Holley v. Law¬ 
rence. Ga., 63 S.Ct. 394, 317 U.S. 
518, 87 L.Ed. 434, appeal dismissed 
63 S.Ct. 627, 317 U.S. 606, 87 L.Ed. 
491, rehearing denied 63 S.Ct. 531, 
318 U.S. 798, 87 L.Ed. 1162—Mc- 
Goldrick v. Gulf Oil Corporation, 
N.Y., 60 S.Ct. 375, 809 U.S. 2, 84 L. 
Ed. 536, reheard on other grounds 
60 S.Ct. 664, 309 U.S. 414, 84 L.Ed. 
840—State Tax Commission of 
Utah V. Van Cott, Utah, 59 S.Ct. 
605, 306 U.S. 511, 83 L.Ed. 960, 
mandate conformed to Van Cott v. 
State Tax Commission, 96 P.2d 740, 
98 Utah 264—^Woolsey V. Best, 
Colo.. 67 S.Ct. 2, 299 U.S. 1, 81 L. 
Ed. 3—U. S. V. Hastings, Miss., 66 
S.Ct. 218, 296 U.S. 188, 80 L.Ed. 
148—Fox Film Corporation v. Mul¬ 
ler, Minn., 56 S.Ct. 183, 296 U.S. 
207, 80 L.Ed. 158—Bell Telephone 
Co. of Pennsylvania v. Van Dyke, 
Pa., 56 S.Ct. 93, 296 U.S. 633, 80 L. 
Ed. 379—Bass v. Mayor and Al¬ 
dermen of City of MilledgevUle, 
Ga., 65 S.Ct. 926, 295 U.S. 721, 79 L. 
Ed. 1675—Utley v. City of St. Pe¬ 
tersburg. Fla., 64 S.Ct. 593. 292 U. 
S. 106, 78 L.Ed. 1155, rehearing de¬ 
nied 64 S.Ct. 712, 292 U.S. 604, 78 
L.Ed. 1466—Susquehanna Power 
Co. V. State Tax Commission of 
Maryland, Md., 61 S.Ct. 436, 283 U. 
S. 297, 75 L.Ed. 1047—Geo. O. Rich¬ 
ardson Machinery Co. v. Scott, Okl., 
48 S.Ct. 264, 276 U.S. 128, 72 L.Ed. 
497—^Fox River Paper Co. v. Rail¬ 
road Commission of Wisconsin, 
Wis.. 47 S.Ct. 669, 274 U.S. 661, 71 
L.Ed. 1279—Browne v. Union Pac. 
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R. Co., Kan., 46 S.Ct. 316, 267 U.S. 
255, 69 L.Ed. 601—Howat v. State 
of Kansas, Kan., 42 S Ct. 277, 260 
U.S. 181, 66 L.Ed. 650—Minneap¬ 
olis, St. P. & S. S. M. Ry. Co. V. 
Washburn Lignite Coal Co., N.D.. 
41 S.Ct. 140, 264 U.S. 370, 65 L.Ed. 
310. 

Application of Baer, C.A.N.J., 169 
F.2d 770. 

U. S. ex rel. Herge v. Common¬ 
wealth of Pa.. D.C.Pa, 89 P.Supp. 

636. 

26 C.J. p 930 note 98—12 C.J. p 780 
note 96 [a]. 

“This Court from the time of its 
foundation has adhered to the prin¬ 
ciple that It will not review judg¬ 
ments of state courts that rest on 
adequate and independent state 
grounds. . • •• The reason Is so 

obvious that It has rarely been 
thought to warrant statement. It is 
found In the partitioning of power 
between the state and federal judi¬ 
cial systems and in the limitation of 
our own jurisdiction. Our only pow¬ 
er over state judgments is to cor¬ 
rect them to the extent that they in¬ 
correctly adjudge federal rights. 
And our power is to correct wrong 
judgments, not to revise opinions. 
We are not permitted to render an 
advisory opinion, and if the same 
judgment would be rendered by the 
state court after we corrected its 
views of federal laws, our review 
could amount to nothing more than 
an advisory opinion.” 

U.S.—Herb v. Pitcairn, Ill., 66 S.Ct. 
459, 463, 324 U.S. 117, 89 L.Ed. 789. 

98. U.S.—Petrie v. Nampa & M. Irr. 
Dlst., Idaho, 39 S.Ct. 26, 248 U.S. 
164, 63 L.Ed. 178. 

U. S. ex rel. Pascal v. Burke, D. 
C.Pa., 90 F.Supp. 868. 

25 C.J. p 930 note 98, p 931 note 99. 

98.5 U.S.—Black v. Cutter Laborato¬ 
ries, Cal., 76 S.Ct. 824, 361 U.S. 292, 
100 L.Ed. 1188, rehearing denied 77 
S.Ct. 21, 352 U.S. 869, 1 L.Ed.2d 69 
—Edelman v. People of State of 
Cal., Cal., 73 S.Ct. 293, 844 U.S. 357, 
97 L.Ed. 887—Zorach v. Clauson. 
N.Y., 72 S.Ct. 679, 843 U.S. 306, 96 
L.Ed. 954—^Broad River Power Co. 
V. State of South Carolina ex rcl. 
Daniel, S.C., 50 S.Ct. 401, 281 U.S. 

637, 74 L.Ed. 1023, affirmed 51 S. 
Ct. 94, 282 U.S. 187, 76 L.Ed. 287— 
McCoy V. Shaw, Okl., 48 S.Ct 619» 
277 U.S. 302, 72 L.Ed. 891* 
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in itself to sustain the judgment.^®-^® Where there 
is considerable uncertainty as to the precise ground 
for the decision of the state court, the Supreme 
Court of the United States will decline to review 
the federal question asserted to be present, con¬ 
sistently with the policy of not passing on constitu¬ 
tional questions not clearly necessary to a deci- 
sion.®®*^® The Supreme Court of the United States 
cannot consider the correctness of the nonfcderal 
ground on which a state court decision rested unless 
it is an obvious subterfuge to evade consideration 


of a federal issue.®®-®® 

On the other hand, whether the state court de¬ 
cided a federal question is, in itself, a federal ques¬ 
tion, which the Supreme Court determines from an 
examination of the record,®® and where an asserted 
federal right is denied, the sufficiency of the grounds 
of denial is for the United States Supreme Court 
to decide.®®-® Further, whether the judgment of 
the state court was based on an adequate, substantial, 
nonfedcral ground is a federal question.^ A state 


98.10 U.S—Durlcy v. Mayo, Fla., 76 
S.Ct. 806, 361 U.S. 277, 100 L.Ed. 
1178, reliearlngr denied 77 S.Ct. 22. 
352 U.S. 859, 1 L.Ed.2d 69—Buck 
V. People of State of California, 
Cal.. 72 S.Ct. 602, 343 U.S. 99, 96 
L.Ed. 77.5, rehearing: denied 72 S. 
Ct. 756. ;t43 U.S. 932, 96 L.Ed. 1341 
—Williams v. Kaiser, Mo., 66 S.Ct. 
363, 323 U.S. 471, 89 L.Ed. 398— 
Fox Film Corporation v. Muller, 
Minn., 66 S.Ct. 183, 296 U.S. 207, 80 
L.Ed. 1.58, certiorari dismissed .55 
S.Ct. 444, 294 U.S. 696, 79 L.Ed. 
1234—Lynch v. People of New 
York ex rel. Pierson, N.Y., 56 S.Ct. 
16, 293 U.S. 62, 79 L.Ed. 191—Peo¬ 
ple of State of New York ex rel. 
Doyle V. Atwell, N.Y., 43 S.Ct. 410, 
261 U.S. 690, 67 L.Ed. 814. 

U. S. ex rel. Pascal v. Burke, D. 
C.Pa., 90 F.Supp. 868—U. S. ex rel. 
Hergre v. Commonwealth of Pau, D. 
C.Pa., 89 F.Supp. 636. 

25 C.J. p 930 note 98 [d]. 

Amending- order 

Where petition for certiorari relied j 
on as raising federal constitutional 
questions did not meet Georgia su¬ 
preme court’s requirement for defi¬ 
niteness, denial of certiorari by that 
court could have been based on non¬ 
fedcral ground, and subsequent 
amending order of Georgia court of 
appeals to effect that, in disposing 
of motion for rehearing, it had con¬ 
sidered the con.stitutional questions 
rai.sed and had dc-clded them against 
petitioner, would not remove possi¬ 
bility that Georgia supreme court 
might have rested its order on non¬ 
fedcral ground, and therefore United 
States Supreme Court, was without 
Jurisdiction to review the Judgment. 
U S.—Stembridge v. State of Ga., Ga., 
72 S.Ct. 834, 343 U.S. 641, 96 L.Ed. 
1130. 

XSrroneons view 

Supreme Court of United States 
will not review a state court deci¬ 
sion resting on an adequate and In¬ 
dependent nonfederal ground, al¬ 
though the decision also rests on an 
erroneous view of federal law. 
US—Radio Station WOW v. John¬ 
son, 66 S.Ct. 1476, 326 U.S. 120, 89 
L.Ed. 2092, mandate conformed to 
19 l>T.W.2d 868, 146 Neb. 429. mo¬ 
tion denied 66 S.Ct* 11« 


98.15 U.S.—Black v. Cutter Labora¬ 
tories, Cal., 76 S.Ct. 824, 361 U.S. 
292, 100 L.Ed. 1188, rehearing de¬ 
nied 77 S.Ct. 21, 352 U.S. 859, 1 L. 
Ed.2d 69—Durley v. Mayo, Fla., 76 
S.Ct. 806, 351 U.S. 277. 100 L.Ed. 
1178, rehearing denied 77 S.Ct. 22, 
352 U.S. 869, 1 L.Ed.2d 69—Stem- 
bridge V. State of Ga., Ga., 72 S. 
Ct. 834. 343 U.S. 641, 96 L.Ed. 1130 
—Buck V. People of State of Cal., 
Cal., 72 S.Ct. 502, 343 U.S. 99, 96 
L.Ed. 776, rehearing denied 72 S. 
Ct. 756, 343 U.S. 932, 96 L.Ed. 1341 
—State of Minnesota v. National 
Tea Co., Minn., 60 S.Ct. 676, 809 U. 
S. 551, 84 L.Ed. 920. 

Remand to amend record to show 
federal question see infra S 281. 

Debatable matter 

Where question of existence of 
adequate state ground for decision of 
state court is debatable. United 
States Supreme Court is without ju- 
ri.sdiction to review the judgment. 
U.S.—Stembridge v. State of Ga., 
Ga., 72 S.Ct. 834. 343 U.S. 641, 96 
L.Ed. 1130. 

Unexplained denial 

In proceeding to compel local 
board of education to permit com¬ 
mittee to hold forum in local school- 
house, out of school hours, allega¬ 
tions of complaint that board had in 
past allowed unspecified organiza¬ 
tions to use school buildings for pur¬ 
pose of public assembly and discus¬ 
sion, and that denial of committee’s 
application was discriminatory and 
contrary to its members’ constitu¬ 
tional rights, were too amorphous to 
permit adjudication of constitution¬ 
al issues asserted, and New York 
court of appeals’ unexplained denial 
of leave to appeal from dismissal of 
petition, could bo regarded as rest¬ 
ing on this nonfederal ground, so 
that Supreme Court had to decline 
jurisdiction and dismiss certiorari. 
U.S.—Ellis V. Dixon, N.Y., 76 S.Ct. 
850, 349 U.S. 458. 99 L.Ed. 1231, re¬ 
hearing denied 76 S.Ct. 37, 350 U.S. 
856, 100 L.Ed. 769. 

ProbablUty 

Probability that orders of Illinois 
courts denying applications for ha¬ 
beas corpus based on conviction and 
sentence allegedly without due proc¬ 
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ess of law in that petitioner did not 
consent to plea of guilty and was 
not represented by proper counsel 
were based on ground that the ex¬ 
clusive remedy under Illinois law to 
review such conviction and sentence 
was statutory substitute for writ of 
error coram nobis and not habeas 
corpus deprived United States Su¬ 
preme Court of Jurisdiction to re¬ 
view such orders on certiorari, since 
absence of nonfederal ground for 
such orders did not appear. 

U.S.—^Woods V. Nlersthelmer, Ill., 66 
S.Ct. 996, 328 U.S. 211, 90 L.Ed. 
1177. 

98AO U.S.—Radio Station WOW v. 
Johnson, 66 S.Ct. 1476, 326 U.S. 
120, 89 L.Ed. 2092, mandate con¬ 
formed to 19 N.W.2d 863, 146 Neb. 
429, motion denied 66 S.Ct. 11. 

99. U.S.—Lovell v. City of Griffin, 
Ga., 58 S.Ct. 666, 303 U.S. 444, 82 L. 
Ed. 949—Honey man v. Hanan, N. 
Y., 67 S.Ct. 350, 300 U.S. 14, 81 L. 
Ed. 476, appeal dismissed 68 S.Ct. 
273, 302 U.S. 376, 82 L.Ed. 312, re¬ 
mittitur amended 3 N.E.2d 473, 271 
N.Y. 662, reargument granted and 
amendment of remittitur denied 8 
N.E.2d 618. 274 N.Y. 490. 

Record showing decision of federal 
question see infra § 279. 

99.5 U.S.—Angel v. Bullington, N. 
i C., 67 S.Ct. 657, 330 U.S. 183, 91 L. 
Ed. 832. 

1. U.S.—National Ass’n for Ad¬ 
vancement of Colored People v. 
State of Ala., ex rel. Patterson, 
Ala., 78 set. 1163, 367 U.S. 449, 2 
L.Ed.2d 1488—Staub v. City of 
Baxley, Ga., 78 S.Ct. 277, 356 U.S. 
313, 2 L.Ed.2d 302—Angel v. Bul¬ 
lington, N.C., 67 S.Ct. 657, 330 U. 
S. 183, 91 L.Ed. 832—Pollock v. 
Williams, Fla., 64 S.Ct. 792, 322 U. 
S. 4, 88 L.Ed. 1096—^Demorest v. 
City Bank Farmers Trust Co., N. 
Y., 64 S.Ct. 384, 321 U.S. 36, 88 L. 
Ed. 626—Dyett v. Title Guarantee 
& Trust Co., N.Y., 64 S.Ct. 384, 321 
U.S. 36, 88 L.Ed. 626—Patterson v. 
State of Alabama, Ala., 65 S.Ct. 
676, 294 U.S. 600, 79 L.Ed. 1082— 
Lawrence v. State Tax Commission 
of Mississippi, Miss., 52 S.Ct. 656. 
286 U.S. 276, 76 L.Ed. 1102, 87 A. 
L.R. 374—^Abie State Bank v. 
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court cannot, resting its judgment on some was unsubstantial and illusory, the Supreme Court 
ground of local or general law, defeat the appellate may assume jurisdiction.^-^ 

jurisdiction of the Supreme Court of the United „ the decision did rest on a ground 

States, in a case where a federal question was so involving a federal question, a review is not pre¬ 
involved that its determination was necessary to the hy the fact that other grounds are stated in 

disposition of the issues,^ especially where the fed- the decision ;< and the Supreme Court will review 
eral right or immunity which was set up or claimed ^ question, although it was not put in issue 

would, if recognized and enforced, require a judg- ^y the pleadings or directly passed on in the opinion, 

ment different from that actually rendered.® So, where it is apparent both from the pleadings and 

where the purported nonfederal ground put forward the record that the decision in the state court could 
by the state court as a basis for its determination not have been reached except by disposing of such 


Weaver, Neb.. 51 S.Ct. 252. 282 U. 
S. 766, 76 L.Bd. 690—Broad River 
Power Co. v. State of South Caro¬ 
lina ex rel. Daniel, S.C., 60 S.Ct. 
401, 281 U.S. 637. 74 L.Ed. 1023, af¬ 
firmed 61 S.Ct. 94. 282 U.S. 187, 75 
D.Ed. 287—^Ancient Egyptian Ar¬ 
abic Order of Nobles of the Mystic 
Shrine v. Michaux, Tex., 49 S.Ct. 
486, 279 U.S. 737, 73 L.Ed. 931— 
Pox River Paper Co. v. Railroad 
Commission of Wisconsin, Wis., 47 
S.Ct. 669. 274 U.S. 661. 71 L.Ed. 
1279. 

26 C.J. p 931 note 1. 

Saprame ooart may examine opln- 

Ion of state court to ascertain 
whether federal question was raised 
and decided, and whether state court 
rested its Judgment on adequate non¬ 
federal ground. 

U.S.—State of Indiana ex rel. Ander¬ 
son V. Brand, Ind., 68 S.Ct. 443, 303 
U.S. 95, 82 L.Ed. 685, 113 A.L.R. 
1482, rehearing denied 58 S.Ct. 641, 
303 U.S. 667, 82 L.Ed. 1123, man¬ 
date conformed to State ex rel. 
Anderson v. Brand, 13 N.E.2d 955, 
214 Ind. 347. 

2. U.S.—^National Ass’n for Ad¬ 
vancement of Colored People v. 
State of Ala., ex rel. Patterson, 
Ala., 78 S.Ct. 1163, 357 U.S. 449, 2 
L.Ed.2d 1488—Marsh v. State of 
Alabama, Ala., G6 S.Ct. 276, 326 U. 
S. 501, 90 L.Ed. 265—Williams v. 
Kaiser, Mo., 65 S.Ct. 363, 323 U.S. 
471, 89 L.Ed. 398—Titus v. Walllck, 
Ohio, 69 S.Ct. 657, 306 U.S. 282, 83 
L.Ed. 653—McCoy v. Shaw, Okl., 
48 S.Ct. 519, 277 U.S. 302, 72 L.Ed. 
891—^Ward v. Love County, Okl.. 
40 S.Ct. 422, 253 U.S. 17, 64 L.Ed. 
751. 

26 C.J. p 931 note 1. 

Presumption 

It will be presumed that state 
court based its decision on federal 
grounds, and United States Supreme 
Court will take Jurisdiction, if inde¬ 
pendent state ground was not a sub¬ 
stantial or sufilcient one for the de¬ 
cision. 

U.S.—Williams v. Kaiser, Mo., 65 S. 
Ct. 363, 323 U.S. 471, 89 L.Ed. 398. 

U. S. ex rel. Herge v. Common¬ 
wealth of Pa., D.C.Pa., 89 F.Supp. 
636. 


3. U.S.—Bowe V. Scott, Va., 34 S.Ct. 
769, 233 U.S. 668, 68 L.Ed. 1141. 

25 C.J. p 931 note 2. 

3.5 U.S.—^National Ass'n for Ad¬ 
vancement of Colored People v. 
State of Ala., ex rel. Patterson, 
Ala., 78 S.Ct. 1163, 357 U.S. 449, 2 
L.Ed. 2d 1488—Staub v. City of 
Baxley, Ga.. 78 S.Ct. 277, 255 U.S. 
313, 2 L.Ed.2d 302—Durley v. 

Mayo, Fla., 76 S.Ct. 806, 361 U.S. 
277, 100 L.Ed. 1178, rehearing de¬ 
nied 77 S.Ct. 22, 362 U.S. 859, 1 L. 
Ed.2d 69—Williams v. Kaiser. Mo., 
65 S.Ct. 363. 323 U.S. 471, 89 T..Ed. 
398—Lawrence v. State Tax Com¬ 
mission of Mississippi. Miss., 62 
S.Ct. 666, 286 U.S. 276, 76 L.Ed. 
1102, 87 A.L.R. 374—Ward v. Love 
County, Okl., 40 S.Ct. 422, 263 U. 
S. 17, 64 L.Ed. 761. 

Proper mode of review 

(1) State court’s refusal to review 
federal constitutional questions in 
certiorari proceeding on ground that 
mandamus was proper mode of ob¬ 
taining review was without fair or 
substantial support, in view of in¬ 
consistency with prior holdings of 
same court, and hence was not such 
an independent nonfederal ground as 
would deprive United States Supreme 
Court of Jurisdiction to review the 
constitutional questions. 

U.S.—National Ass’n for Advance¬ 
ment of Colored People v. State of 
Alabama, ex rel. Patterson, Ala., 
78 S.Ct. 1163, 357 U.S. 449, 2 L.Ed. 
2d 1488. 

(2) A local procedural rule, al¬ 
though appearing in retrospect to 
form part of a consistent pattern of 
procedures to obtain appellate re¬ 
view in state court, could not avail 
the state as ground for avoiding re¬ 
view of constitutional question by 
United States Supreme Court on the¬ 
ory that such local rule was an in¬ 
dependent nonfederal ground for 
state court’s decision, where petition¬ 
er for certiorari could not fairly be 
deemed to have been apprised of ex¬ 
istence of such rule. 

U.S.—National Ass’n for Advance¬ 
ment of Colored People v. State of 
Alabama, ex rel. Patterson, supra. 

4 . U.S.—National Ass’n for Ad- 
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vancement of Colored People v. 
State of Alabama, ex rel. Patter¬ 
son, supra—^Poulos v. State of New 
Hampshire, N.H., 73 S.Ct. 760, 345 
U.S. 396, 97 L.Ed. 1105, 30 A.L.R. 
2d 987, rehearing denied 73 S.Ct. 
1119, 346 U.S. 978, 97 L.Ed. 1392— 
Hammerstein v. Superior Court of 
California, Cal., 71 S.Ct. 820, 341 
U.S. 491, 96 L.Ed. 1135, rehearing 
denied 72 S.Ct. 21, 342 U.S. 843, 96 
L.Ed. 637—St. Louis, Iron Mt. & 
So. R. Co. v. MeWhirter, Ky., 33 S. 
Ct. 858, 229 U.S. 265, 67 L.Ed. 1179. 
25 C.J. p 931 note 3. 

Where nonfederal ground iw so in. 
terwoven with other as not to be an 
independent matter, or is not of suf¬ 
ficient breadth to sustain the Judg¬ 
ment without any decision of the 
other, the court has Jurisdiction. 
U.S.—State Tax Commission of Utah 
v. Van Cott, Utah, 69 S.Ct. 605, 306 
U.S. 611, 83 L.Ed. 950, mandate 
conformed to Van Cott v. State 
Tax Commission, 96 P.2d 740, 98 
Utah 264—Abie State Bank v. 
Weaver, Neb., 61 S.Ct. 252, 282 U.S. 
765, 75 L.Ed. 690. 

Denial of habeas corpus 

(1) Where petition to state su¬ 
preme court for writ of habeas cor¬ 
pus established on its face the dep¬ 
rivation of federal right to counsel, 
even though state supreme court de¬ 
nying the petition on ground that it 
failed to state a cause of action 
meant that some reason of state law 
precluded a decision of the federal 
question, the decision did not fore¬ 
close the question, on certiorari to 
the United States Supreme Court. 
U.S.—Williams v. Kaiser, Mo., 66 S. 

Ct. 363, 323 U.S. 471, 89 L.Ed. 398. 

(2) Where petitioner for writ of 
habeas corpus could not obtain de¬ 
termination by state court whether 
state Judgment denying such writ 
had been based on an adequate inde¬ 
pendent state ground or whether de^ 
termination of petitioner’s claim that 
his federal rights had been violated 
had been necessary to the Judgment 
rendered so that United States Su¬ 
preme Court would have jurisdiction, 
the state Judgment would b^ vacat¬ 
ed and the matter remanded so that 
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question.^ A fortiori, where the decision is in fact 
based on grounds involving a federal question, a 
review cannot be precluded by the fact that it might 
have been based on other grounds.® 

Where the decision of the state court expressly 
rests on the determination of a federal question 
and not on the inapplicability of state law, the 
United States Supreme Court has jurisdiction.®-® 
A statement in the opinion of a state court that an 
attack on the validity of a state statute as being in 
contravention of the Federal Constitution was “by a 
proceeding unknown to our practice” does not mean 
that the court did not necessarily pass on the con¬ 
stitutional question.^ 

Decision on prior appeal in state court. The fed¬ 
eral question relied on to sustain the appellate ju¬ 
risdiction of the Supreme Court cannot be said not 
to have been open for discussion or consideration 
in the state court because of a prior decision in the 
same case, which was the law of the case, where the 
state court did consider and decide such question 
when the case came before it the second time.® 

§ 245. Correctness of Decision of State 
Court 

The only power of the Supreme Court of the United 
States over state court Judgments is to correct them to 
the extent that they incorrectly adjudge federal rights. 


FEDERAL COURTS §§ 244-246 

As a general rule, the only power of the United 
States Supreme Court over state court judgments is 
to correct them to the extent that they incorrectly 
adjudge federal rights.®-®® However, the power 
to decide whether a federal question was rightly 
disposed of by the state court involves the exer¬ 
cise of jurisdiction,® and hence the United States 
Supreme Court is not deprived of jurisdiction be¬ 
cause the federal question was correctly decided 
by the state coiirt.^® Conversely, the mere fact 
that the decision of a state court may be erroneous 
does not, where no federal question is involved, au¬ 
thorize a review by the Supreme Court,even 
though such decision may be contrary to previous 
decisions of the state court.^^ The Supreme Court 
of the United States will not inquire whether a state 
court decision, denying constitutional protection to 
rights asserted under local law on non federal 
grounds, fairly supported, is right or wrong, where 
the constitutional issue is not evaded.^2.5 

§ 246. Nature of Questions Involved 

Generally, the United States Supreme Court may re¬ 
view decisions involving federal questions of substance 
not theretofore determined by it, providing such questions 
come within the scope of the federal statute conferring 
appellate Jurisdiction over decisions of state courts; but 
rulings by state courts as to state law are not review, 
able in the Supreme Court. 

Appellate jurisdiction of the United States Su- 


a new judgment might be entered 
and such determination made. 

U.S.—Dixon V. Duffy, 73 S.Ct. 193, 
344 U.S. 143, 97 L.Ed. 163. 

5. U.S.—Toledo, St. L. & W. R. Co. 
V. Slavin, Ohio, 36 S.Ct. 306, 236 
U.S. 404, 59 L.Ed. 671. 

25 C.J. p 931 note 4. 

Raising federal question In state 
court see Infra § 274. 

6. U.S.—State of Indiana ex rol. An¬ 
derson V. Rrand, Ind., 68 S.Ct. 443, 
303 U.S. 96, 82 L.Ed. 685, 113 A.L. 
R. 1482, rehearing denied 68 S.Ct. 
641. 303 U.S. 667, 82 L.Ed. 1123, 
mandate conformed to State ex rel. 
Anderson v. Brand, 13 N.E,2d 956, 
214 Ind. 347—International Steel & 
Iron Co. V. National Surety Co., 
Tenn., 66 S.Ct. 619, 297 U.S. 657, 80 
L.Ed. 961—Grayson v. Harris, Okl., 
45 S.Ct. 317, 267 U.S. 362, 69 L.Ed. 
652. 

26 C.J. P 931 note 6. 

Slamlssal by trial ooart 

Where Judgment of state supreme 
court affirming decree dismissing bill 
was expressly rested on sole ground 
that act of Congress afforded com¬ 
plainant no remedy, jurisdiction of 
Supreme Court of United States on 
certiorari could not be defeated on 
ground that state supreme court’s 


judgment of affirmance could be 
rested on adequate nonfederal 
grounds on which trial court dis¬ 
missed bill, but Supreme Court of 
United States would confine its re¬ 
view to such federal ground. 

U.S.—Steele v. Louisville & N. R. 
Co., Ala., 65 S.Ct. 226, 323 U.S. 192, 
89 L.Ed. 173. 

6.5 U.S.—Central Greyhound Lines 
of N. Y. V. Mealey, N.Y.. 68 S.Ct. 
1260, 334 U.S. 663, 92 L.Ed. 1633— 
Torao Takahashi v. Fish and Game 
Commission, Cal., 68 S.Ct. 1138, 334 

U. S. 410, 92 L.Ed. 1478—People of 
State of Ill. ex rel. McCollum v. 
Board of Ed. of School DIst. No. 
71, Champaign County, Ill., 68 S. 
Ct. 461. 333 U.S. 203, 92 L.Ed. 648, 
2 A.L.R.2d 1338—Commonwealth of 
Virginia v. Imperial Coal Sales Co., 
55 S.Ct. 12, 293 U.S. 16, 79 L.Ed. 
171, conformed to Commonwealth 

V. Imperial Coal Sales Co., 183 S. 
E. 234, 166 Va. 27. 

7, U.S.—Coe V. Armour Pertiliaer 
Works, Fla., 36 S.Ct. 625, 237 U.S. 
413, 59 L.Ed. 1027. 

8. U.S.—Gant v. Oklahoma City, 
Okl., 63 S.Ct. 630, 289 U.S. 98, 77 
L.Ed. 1068—Southern Ry. Co. v. 
Clift, Ind,, 43 S.Ct. 126, 260 U.S. 
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316, 67 L.Ed. 283—Coe v. Armour 
Fertilizer Works, Fla., 35 S.Ct. 625. 
237 U.S. 413, 69 L.Ed. 1027. 

8.50 U.S.—Herb v. Pitcairn, Ill., 66 
S.Ct. 469, 324 U.S. 117, 89 L.Ed. 
789. 

9. U.S.—^Andrews v. Andrews, Mass., 
23 S.Ct. 237, 188 U.S. 14, 47 L.Ed. 
366—Penn Mut. L. Ins. Co. v. Aus¬ 
tin, Tex., 18 S.Ct. 223, 168 U.S. 686, 
42 L.Ed. 626. 

10. U.S.—Andrews v. Andrews, 

Mass., 23 S.Ct. 237, 188 U.S. 14, 47 
L.Ed. 366. 

25 C.J. p 931 note 8. 

Nature of decision as affecting re¬ 
view see infra § 271. 

11. U.S.—Brinkerhoff-Faris Trust & 
Savings Co. v. Hill, Mo., 50 S.Ct. 
461, 281 U.S. 673, 74 L.Ed. 1107, 
conformed to 42 S.W.2d 23, 328 Mo. 
836. 

25 C.J. p 931 note 9. 

18. U.S.—Brinkerhoff-Faris Trust & 
Savings Co. v. Hill, supra. 

25 C.J. p 931 note 10. 

18.5 U.S.—^Demorest v. City Bank 
Farmers Trust Co., N.Y., 64 S.Ct. 
384, 321 U.S. 86, 88 L.Ed. 526— 
Dyett V. Title Guarantee 6k Trust 
Co., N.T., 64 S.Ct. 884. 821 U.S. 86, 
88 USd. 626. 
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preme Court over decisions of state courts extends 
and is confined to substantial federal questions de¬ 
cided by the state court, as is shown supra §§ 243, 
244; and rulings by a state court as to state law are 
not revicwable in the Supreme Court of the United 
States.i2.60 Jhe question whether petitioner, who 
previously had been denied habeas corpus by the 
state supreme court was barred by the doctrine of 
res judicata from raising federal questions by a sub¬ 
sequent habeas corpus petition is a question of state, 
rather than of federal, law, with respect to review 
by the United States Supreme Court.i2.B6 

As a general rule, the Supreme Court may review 
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a decision involving a federal question of substance 
not theretofore determined by it,12*60 but the par¬ 
ticular questions which may be reviewed depend on 
the federal statute, now 28 U.S.C,A. § 1257, confer¬ 
ring appellate jurisdiction over decisions of state 
courts.i6 

Under the statute a final judgment or decree of 
a state court may be reviewed by the Supreme Court 
of the United States where there is drawn in ques¬ 
tion the validity of a treaty or statute of the United 
States,!^ or the validity of a statute of any state as 
being repugnant to the Constitution, treaties, or 
laws of the United States.16 “A statute of any 


12.50 U.S.—Lyon v. Singer, N.T., 70 
S.Ct. 903, 339 U.S. 841, 94 L.Bd. 
1823—Lyon v. Banque Mellie Iran, 
70 S.Ct. 903, 339 U.S. 841, 94 L.Ed. 
1323—Mullane v. Central Hanover | 
Bank & Trust Co., N.Y.. 70 S.Ct. 
662, 339 U.S. 306, 94 L.Ed. 866— 
Caldarola v. Eckert, N.Y., 67 S.Ct. 
1669, 332 U.S. 166, 91 L.Ed. 1968, re¬ 
hearing denied 68 S.Ct. 30, 332 U.S. 
784, 92 L.Ed. 367—State of La. ex 
rel. Francis v. Resweber, La., 67 S. 
Ct. 374, 329 U.S. 469, 91 L.Bd. 422. 
rehearing denied 67 S.Ct. 673, 330 

U. S. 853, 91 L.Ed. 1295—^Radio Sta¬ 
tion WOW V. Johnson. 66 S.Ct. 1476, 
326 U.S. 120, 89 L.Ed. 2092, man¬ 
date conformed to 19 N.W.2d 853, 
146 Neb. 429, motion denied 66 S. 
Ct. 11—Copperweld Steel Co. v. In¬ 
dustrial Commission of Ohio, Ohio, 
65 S.Ct. 1006, 324 U.S. 780, 89 L.Ed. 
1363. 

Cal.—^Ex parte Phyle, 186 P.2d 134, 30 
C.2d 838, certiorari dlsmi.ssed Phyle 

V. Duffy. 68 S.Ct. 1131, 334 U.S. 431, 
92 L.Ed. 1494, rehearing denied 
Phyle V. Duffy, 68 S.Ct. 1526, 334 
U.S. 862, 92 L.Ed. 1782. 

Or.—Scott V. Platt, 137 P.2d 976, 171 
Or. 379. 

Utah.—Washington v. Renouf, 299 P. 
2d 620, 5 Utah 2d 185. 

Decision held binding 

A decision of state supreme court 
Is binding on United States Supreme 
Court in so far as state law is con¬ 
cerned. 

U.S.—Williams v. Kaiser, Mo., 65 S. 

Ct. 363, 323 U.S. 471, 89 L.Ed. 398. 
Constmction of contract 
Where California supreme court’s 
decision Involved only that state’s 
construction of a local contract under 
local law, no substantial federal ques¬ 
tion was presented, and Supreme 
Court of United States would dismiss 
writ of certiorari. 

U.S.—Black V. Cutter Laboratories, 
Cal., 76 S.Ct. 824, 861 U.S. 292, 100 
L.Ed. 1188, rehearing denied 77 S. 
Ct. 21, 352 U.S. 869, 1 L.Ed.2d 69. 
Degalttg of imprisonment 

Questions raised by allegations of 
habeas corpus petition charging that 


imprisonment of petitioner, bringing 
certiorari, was Illegal under state 
laws, having been finally adjudicated 
by the state supreme court, were not 
revlewable by the United States Su¬ 
preme Court. 

U.S.—Rice V. Olson, Neb., 65 S.Ct. 
989, 324 U.S. 786, 89 L.Ed. 637. 

Support order 

Conclusion reached by court of ap¬ 
peals of New York that New York 
support order could and did survive 
Nevada divorce was binding on Unit¬ 
ed States Supreme Court except as 
conclusion might conflict with full 
faith and credit clause. 

U.S.—Estin V. Estin, N.Y., 68 S.Ct. 
1213, 834 U.S. 641, 92 L.Ed. 1561, 1 
A.L.R.2d 1412. 

Sapervision of trusts 
Interest of each state In providing 
means to close trusts that exist by 
the grace of its laws and are adminis¬ 
tered under the supervision of its 
courts is so insistent and rooted In 
custom as to establish beyond doubt 
the right of its courts to determine 
the interest of all claimants, resident 
or nonresident, provided its procedure 
accords full opportunity to hear and 
be heard. 

U.S.—Mullane v. Central Hanover 
Bank & Trust Co., N.Y., 70 S.Ct. 
652, 339 U.S. 306, 94 L.Ed. 865. 
12.55 U.S.—Durley v. Mayo, Fla., 76 
S.Ct. 806, 351 U.S. 277, 100 L.Ed. 
1178, rehearing denied 77 S.Ct. 22, 
352 U.S. 859, 1 L.Ed.2d 69. 

12.60 U.S.—Brooklyn Sav. Bank v. 
O’Neil, N.Y., 66 S.Ct. 896, 324 U.S. 
697, 89 L.Ed. 1296, rehearing denied 
65 S.Ct. 1189, 326 U.S. 893, 89 L. 
Ed. 2005. 

N. L. R. B. v. Swift & Co., D.C. 
Mo., 130 P.Supp. 214—^Ex parte 
Darr, D.C.Okl., 77 F.Supp. 653, af¬ 
firmed, C.A., Darr v. Burford, 172 
P.2d 668, affirmed 70 S.Ct. 687, 339 
U.S. 200, 94 L.Ed. 761. 

13. U.S.—Hlnderlider v. La Plata 
River & Cherry Creek Ditch Co., 
Colo., 58 S.Ct. 803, 304 U.S. 92, 82 
L.Ed. 1202, rehearing denied 69 S. 
Ct. 65, 806 U.S. 668, 88 L.Ed. 433— 
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Broad River Power Co. v. State of 
South Carolina ex rel. Daniel, S.C., 
61 S.Ct. 94, 282 U.S. 187, 76 L.Ed. 
287. 

Scope of review see infra § 280. 

State laws as rules of decision in 
federal courts see supra 59 165-190. 

14. U.S.—Flournoy v. Weiner, La., 
64 S.Ct. 648, 321 U.S. 253, 88 L.Ed. 
708—Hinderlider v. La Plata River 
& Cherry Creek Ditch Co., Colo., 58 
S.Ct. 803, 304 U.S. 92, 82 L.Ed. 1202, 
rehearing denied 69 S.Ct. 66, 305 
U.S. 668, 83 L.Ed. 433. 

25 C.J. p 932 note 13, p 942 note 78. 
Construction of federal statutes and 
denial of rights thereunder see in¬ 
fra 5 266. 

Decision for or against validity sec 
infra 5 271. 

Authority exercised under United 
States 

Under former statutes a Judgment 
of a state court was reviewable where 
there was drawn in question the va¬ 
lidity of an authority exercised un¬ 
der the United Status. 

U.S.—Schaff V. J. C. Famechon Co., 
Minn., 42 S.Ct. 189, 268 U.S. 76. 66 
L.Ed. 472—Stanley v. Schwalby. 
Tex., 13 S.Ct. 418, 147 U.S. 608, 87 
L.Ed. 259. 

25 C.J. p 932 note 14. 

Compact between states sanctioned 

by Congress is not a treaty or stat¬ 
ute of the United States within stat¬ 
ute authorizing review by Supreme 
Court of United States. 

U.S.—Hinderlider v. La Plata River 
& Cherry Creek Ditch Co., Colo., 68 
S.Ct. 803. 304 U.S. 92, 82 L.Ed. 1202, 
rehearing denied 69 S.Ct. 66, 305 
U.S. 668, 83 L.Ed. 433. 

Validity must be involved 
U.S.—U. S. Shipping Board Emergen¬ 
cy Fleet Corporation v. Sullivan, 
Pa., 43 S.Ct. 292, 261 U.S. 146, 67 L. 
Ed. 677. 

26 C.J. p 932 note 11 [a], 

15. U.S.—People of State of N. Y. v. 
O’Neill, Fla., 79 S.Ct. 664, 859 U.S. 1. 
8 L.Ed.2d 686—People of State of 
Ill. ex rel. McCollum v. Board of 
Ed. of School Dist No. 71. Cham- 
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State/’ within the provision, includes any enactment orders of state boards, commissions, and the like, 
from whatever source originating to which a state which are instrumentalities of the state, and whose 
gives the force of law,i5.6 and such term includes orders are legislative in their nature.^®*^® 


paign County, Ill., 68 S.Ct. 461, 333 

U. S. 203, 92 L.Ed. 648, 2 A.L.R.2d 
1338—Reconstruction Finance Corp. 

V. Beaver County, Pennsylvania, 
Pa., 66 S.Ct. 992, 328 U.S. 204, 90 
L.Ed. 1172—Thomas v. Collins. 
Tex., 65 S.Ct. 315, 323 U.S. 516, 89 
L.Ed. 430, rehearing denied 65 S. 
Ct. 657, 323 U.S. 819, 89 L.Ed. 630 
—Standard Oil Co. of California 
V. Johnson, Cal., 62 S.Ct. 1168, 316 
U.S. 481, 86 L.Ed. 1611—Municipal 
Investors Ass'n v. City of Birming¬ 
ham, Mich., 62 S.Ct. 975, 316 U.S. 
163, 86 L.Ed. 1341—First Nat. Bank 
of Guthrie Center v. Anderson, 
lown, 46 S.Ct. 135, 269 U.S. 341, 70 
L.Ed. 296—Red Cross Line v. At¬ 
lantic Fruit Co., N.Y., 44 S.Ct. 274, 
264 U.S. 109, 68 L.Ed. 682. 

Local 333B, United Marine Divi¬ 
sion of Intern. Longshoremen’s 
Ass’n (A.F.L.) v. Battle, D.C.Va., 
101 P'.Supp. 660, affirmed 72 S.Ct. 
178, 342 U.S. 880, 96 L.Ed. 661— 
Horwitt V. Horwltt, D.C.Conn., 90 
F.Supp. 628. 

Fla.—Williams v. Keyes, 186 So. 250, 
135 Fla. 7G9. 

26 C.J. p 932 note 16. 

Provisions limiting power of Con¬ 
gress only see infra fi 252. 

Decision Involving law of pnhlio body 
not,a state 

(1) A public body not duly organ¬ 
ized or admitted into the Union is 
not a state, and cannot pass a statute 
within the meaning of the Judiciary 
Act, and therefore the supreme court 
has no Jurisdiction to review a deci¬ 
sion in which the validity of an act 
passed by such a body is drawn in 
question. 

U.S.—Scott V. Jones, Mich., 6 How. 
343, 12 L.Ed. 181. 

(2) Where the validity of a terri¬ 
torial act is drawn In question by a 
decision in the highest court of the 
state, the supreme court cannot re¬ 
view such decision, 

Xj.s.—Messenger v. Mason, Iowa, 10 
Wall. 607, 19 L.Ed. 1028—Dubuque 
Miners’ Bank v. State of Iowa, 12 
How. 1, 13 L.Bd. 867. 

Oharacterlsatloa of statute by state 
court 

In determining the validity of a 
state statute under federal laws, the 
characterization of the statute by the 
state court, as distinguished from its 
interpretation, see infra S 264, is not 
binding on the Supreme Court. 

U.S.—Society for Savings In City of 
Cleveland, Ohio v. Bowers, Ohio, 75 
S.Ct. 607, 849 U.S. 143, 99 L.Ed. 960 
—Schuylkill Trust Co. v. Common¬ 
wealth of Pennsylvania, Pa., 56 S. 
Ct. 31, 296 U.S. 113, 80 L.Bd. 91— 

36 C.J. S.—46 


Federal Land Bank of New Orleans 
V. Crosland, Ala., 43 S.Ct. 386, 261 
U.S. 374, 67 L.Ed. 708—Truax v. 
Corrigan, Ariz., 42 S.Ct. 124, 257 
U.S. 312, 66 L.Bd. 254, 27 A.L.R. 
376. 

Statute ooatrazy to public policy 

Contention that section of state 
code is contrary to public policy does 
not present federal question. 

U.S.—^Endioott-Johnson Corporation 
v. Encyclopedia Press, N.Y., 46 S. 
Ct. 61, 266 U.S. 285, 69 L.Ed. 288. 

Vagueness and ambiguity 

In declaratory Judgment suit, con¬ 
tention that state statute was uncon¬ 
stitutional because of vagueness and 
uncertainty could not be considered 
by United States Supreme Court in 
advance of authoritative construction 
by state court. 

U.S.—Congress of Indus. Organiza¬ 
tions V. McAdory, Ala., 66 S.Ct. 
1395, 325 U.S. 472, 89 L.Ed. 1741— 
Alabama State Federation of Labor, 
Local Union No. 103, United Broth, 
of Carpenters and Joiners of Amer¬ 
ica V. McAdory, Ala., 65 S.Ct. 1384, 
325 U.S. 450, 89 L.Ed. 1726. 

Authority exercised uuder state 

(1) Under former statutes the su¬ 

preme court had appellate Jurisdic¬ 
tion to review decisions of the state 
court on writ of error ’’where is 
drawn in question the validity of 
. . . an authority exercised un¬ 

der, any state, on the ground of their 
being repugnant to the Constitution, 
treaties or laws of the United States, 
and the decision is in favor of 
. . , their validity.” 

U.S.—John P. King Mfg. Co. v. City 
Council of Augusta, Ga., 48 S.Ct. 
489, 491, 277 U.S. 100, 72 L.Ed. 801 
—Jett Bros. Distilling Co. v. City 
of Carrollton, Ky., 40 S.Ct. 256, 262 
U.S. 1, 64 L.Ed. 421, 

(2) A state court did not render a 
decision in favor of the authority 
exercised under any state where it 
merely decides a question as to the 
Jurisdiction of a federal court, and 
where the authority of the state 
court to decide this matter is not 
drawn in question. 

U.S.—^Abbott V. National Bank of 
Commerce, Wash., 20 S.Ct. 153, 175 
U.S. 409, 44 L.Ed. 217. 

(3) General authority of state 
courts was not contemplated by this 
provision. 

U.S.—Bethell v. Demaret, La., 10 
Wall. 637, 19 L.Ed. 1007—Philadel¬ 
phia & Reading Coal & Iron Co. v. 
Gilbert, N.Y., 38 S.Ct. 68, 246 U.S. 
162, 62 L.Ed. 221. 

(4) Where a Judgment in a peti¬ 
tory action for Louisiana land went 
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for plaintiff on the ground that his 
predecessors obtained title by virtue 
of a sale by the state under the 
Swamp Land Act, defendant’s conten¬ 
tion that the Judgment was errone¬ 
ous, in that the land in suit at the 
time of the Swamp Land Act was in 
private hands and did not pass to 
the state, did not draw in question 
the validity of an authority exercised 
under state law, on the ground that 
it was repugnant to the Treaty of 
1803 with Prance, and the laws of the 
United States within former Jud. 
Code 8 237, as amended by Act Sept. 
6, 1916, Comp.St. 8 1214, as to writs of 
error, since, if the lands In suit were 
not within the grant, the officials who 
conveyed them were not exercising 
an authority under the state. 

U.S.—New Orleans Land Co. v. Brott, 
La., 44 S.Ct. 29, 263 U.S. 97, 68 L.Ed. 
187. 

Showing of oonJliot 

United States Supreme Court can¬ 
not be asked to condemn a state stat¬ 
ute as In conflict with national legis¬ 
lation unless conflict is clearly shown. 
Ala.—^Alabama State Federation of 
Labor, Local Union No. 103, Unit¬ 
ed Broth, of Carpenters and Join¬ 
ers of America v. McAdory, Ala., 65 
S.Ct. 1384, 325 U.S. 450, 89 L.Ed. 
1725. 

16.5 U.S.—Hamilton v. Regents of 
University of California, Cal., 65 
S.Ct. 197, 293 U.S. 245, 79 L.Ed. 343, 
rehearing denied 66 S.Ct. 345, 293 
U.S. 633, 79 L.Ed. 717—John P. 
King Mfg. Co. V. City Council of 
Augusta, Ga., 48 S.Ct. 489, 277 U.S. 
100, 72 L.Ed. 801—Reinman v. Lit¬ 
tle Rock, Ark., 35 S.Ct. 611, 237 U.S. 
171, 69 L.Ed. 900. 

Municipal ordinances as “statutes” 
see infra 8 266. 

X5.10 U.S.—Atchison, T. & S. P. Ry. 
Co. V. Public Utilities Commission 
of California, Cal., 74 S.Ct. 92, 346 
U.S. 346, 98 L.Ed. 61—Ex parte 
Williams, Neb., 48 S.Ct. 623, 277 
U.S. 267, 72 L.Ed. 877—Sultan Ry. 
& Timber Co. v. Department of La¬ 
bor and Industries of State of 
Washington, Wash., 48 S.Ct. 605, 
277 U.S. 136, 72 L.Ed. 820—Live 
Oak Water Users’ Ass’n v. Rail¬ 
road Commission of State of Cali¬ 
fornia, Cal., 46 S.Ct. 149, 269 U.S. 
364, 70 L.Ed. 305—Northern Pac. 
Ry. Co. V. Department of Public 
Works of Washington, Wash., 45 
S.Ct. 412, 268 U.S. 39, 69 L.Ed. 837 
—Bluefield Waterworks & Improve¬ 
ment Co. V. Public Service Commis¬ 
sion of West Virginia, W.Va,, 43 S. 
Ct. 676, 262 U.S. 679, 67 L.Ed. 1176. 
Miss.—Illinois Cent. K. Co. v. Mis- 
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The statute also permits review in the United is specially set up or claimed by either party^® un- 
States Supreme Court in cases or proceedings where- der the Constitution ,21 or is specially set up or 
in any title,right,privilege,^® or immunity^® 


«isslppi Public Service Commission, 
71 So.2d 176, 220 Miss. 439. 

25 C.J. p 932 note 16 [a] (2). 

Order as ooastmed 

On certiorari to review the consti¬ 
tutionality of an order made by the 
"Wisconsin employment relations 
hoard actingr under the state Employ¬ 
ment Peace Act, which order was 
passed on by the supreme court of 
Wisconsin, the Supreme Court of 
United States reviews the order not 
as an isolated, self-contained writing 
hut as the order with the gloss of the 
supreme court of Wisconsin on it. 
U.S.—^Hotel & Restaurant Employees’ 
International Alliance. Local No. 
122 V. Wisconsin Employment Re¬ 
lations Board, Wis., 62 S.Ct. 706, 
316 U.S. 437, 86 L.Ed. 946. 
Vnlvorsity order 

Order of land grant state universi¬ 
ty making military training compul¬ 
sory under state constitutional au¬ 
thority was "statute of any state" 
within provision of former Judicial 
<Jode and reviewable on appeal from 
Judgment of highest state court hold¬ 
ing that order was not repugnant to 
Federal Constitution. 

U.S.—Hamilton v. Regents of Uni¬ 
versity of California, Cal., 65 S.Ct. 
197, 293 U.S. 245, 79 L.Ed. 343, re¬ 
hearing denied 55 S.Ct. 345, 293 U.S. 
633, 79 L.Ed. 717. 

16. Oompaot between states 

(1) Compact between states sanc¬ 
tioned by Congress involves a "feder¬ 
al title, right, privilege, or immuni¬ 
ty” which, when specially set up or 
claimed in a state court, may be re¬ 
viewed in the United States Supreme 
Court. 

U.S.—^Delaware River Joint Toll 
Bridge Commission, Pennsylvania- 
New Jersey v. Colburn, N.J., 60 S. 
Ct. 1039, 310 U.S. 419, 84 L.Ed. 1287. 

(2) Just as United States Supreme 
Court has power to settle disputes 
between states where there is no 
compact, it must have Anal power to 
pass on the meaning and validity of 
compacts. 

U.S.-State ex rel. Dyer v. Sims, W. 
Va., 71 S.Ct. 567, 341 U.S. 22, 96 L. 
Ed. 713. 

17. U.S.—Staub v. City of Baxley, 
Ga., 78 S.Ct. 277, 356 U.S. 313, 2 L. 
Ed.2d 302—Brown v, Allen, N.C., 73 
S.Ct. 397, 344 U.S. 443, 97 L.Ed. 
469, rehearing denied. Speller v. 
Allen, 73 S.Ct. 827, 346 U.S. 946, 97 
L.Ed. 1370, and Brown v. Allen, 73 
S.Ct. 827, 345 U.S. 946, 97 L.Ed. 
1370—Daniels v, Allen, 73 S.Ct. 397, 
344 U.S. 443, 97 L.Ed. 469, rehear¬ 
ing denied 73 S.Ct. 827, 345 U.S. 946, 
97 LbEd. 1370—^Daniels v. Allen, 73 


S.Ct. 437, 344 U.S. 443, 97 L.Ed. 469 
—Demorest v. City Bank Farmers 
Trust Co.. N.Y.. 64 S.Ct. 384, 321 

U. S. 36. 88 L.Ed. 626—Dyett v. Ti¬ 
tle Guarantee & Trust Co., N.T., 
64 S.Ct. 384, 321 U.S. 36, 88 L.Ed. 
526—Hotel & Restaurant Em¬ 
ployees' International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Relations Board, Wis., 62 S. 
Ct. 706, 316 U.S. 437, 86 L.Ed. 946— 
Coleman v. Miller, Kan., 69 S.Ct. 
972, 307 U.S. 433. 83 L.Ed. 1385, 122 
A.L.R. 696—Fox River Paper Co. 

V. Railroad Commission of Wiscon¬ 
sin. Wis., 47 S.Ct. 669. 274 U.S. 661, 
71 L.Ed. 1279—Love v. Griffith, 
Tex., 46 S.Ct. 12, 266 U.S. 32. 69 
L.Ed. 167. 

Cal.—James v. Marinship Corp., 165 
P.2d 829, 25 C.2d 721, 160 A.L.R. 
900. 

Mo.—State v. Rebasti, 267 S.W. 858, 
306 Mo. 336. 

25 C.J. p 932 note 22. 

All anestions on which federal 
right is necessarily dependent will be 
reviewed or independently determined 
by the Supreme Court. 

U.S.—U. S. V. Pink, N.Y., 62 S.Ct. 652, 
315 U.S. 203, 86 L.Ed. 796. 

18. U.S.—Coleman v. Miller, Kan., 69 
S.Ct. 972, 307 U.S. 433, 83 L.Ed. 
1385, 122 A.L.R. 695—Jordan v. K. 
Tashiro, Cal., 49 S.Ct. 47, 278 U.S. 
123, 73 L.Ed. 214. 

19. U.S.—^U. S. Shipping Board 

Emergency Fleet Corporation v. 
Sullivan, Pa., 43 S.Ct. 292, 261 U. 
S. 146, 67 L.Ed. 577. 

25 C.J. p 932 note 24. 

80. U.S.—Delaware River Joint Toll 
Bridge Commission, Pennsylvania- 
New Jersey v. Colburn, N.J., 60 S. 
Ct. 1039, 310 U.S. 419, 84 L.Ed. 1287 
—Montana v. Rice, Mont., 27 S.Ct. 
281. 204 U.S. 291, 61 L.Ed. 490. 

26 C.J. p 933 note 29, p 934 note 30. 
Whether oanse of action is cog¬ 
nizable in admiralty only is a point 
which may be raised in the state 
court, and, if decided adversely to de¬ 
fendant, can be taken to the Supreme 
Court of the United States. 

U.S.—In re Red Cross Line, D.C.N.Y., 
277 F. 863. 

Stage of litigation 
Under statute providing for review 
by United States Supreme Court of 
state decisions title, right, privilege, 
or immunity under the Constitution 
and laws of the United States may be 
set up at any stage of the litigation. 
U.S.—Doucette v. Vincent, C.A.Mass., 
194 F.2d 834. 

81. U.S.—^Pennekamp v. State of 
Fla., Fla., 66 S.Ct. 1029, 828 U.S. 
831, 90 L.Bd. 1295—Hawk v. Olson, 
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Neb., 66 S.Ct. 116, 326 U.S. 271, 90 
L.Ed. 61—Steele v. Louisville & N. 

R. Co., Ala., 66 S.Ct. 226, 323 U.S. 
192, 89 L.Ed. 173—Coleman v. Mil¬ 
ler, Kan., 59 S.Ct. 972, 307 U.S. 
433, 83 L.Ed. 1386, 122 A.L.K. 696— 
Fox River Paper Co. v. Railroad 
Commission of Wisconsin, Wis., 47 

S. Ct. 669, 274 U.S. 651, 71 L.Ed. 
1279—Love v. Griffith, Tex., 46 S. 
Ct. 12, 266 U.S. 32, 69 L.Ed. 157. 

25 C.J. p 933 note 25. 

Every ciuestlon arising under Fed- 
oral Oonstitutlon may, if properly 
raised in a state court, come ulti¬ 
mately to the United States Supreme 
Court for decision. 

U.S.—Hague v. Committee for Indus¬ 
trial Organimtlon, N.J., 69 S.Ct. 
964, 307 U.S. 496, 83 L.Ed. 1423. 

Deloach v. Rogers, C.A.Ga., 268 
P.2d 928. 

Ex parte Darr, D.C.Okl., 77 F. 
Supp. 663, affirmed, C.A., Darr v. 
Burford, 172 F.2d 668, affirmed 70 
S.Ct. 687, 339 U.S. 200, 94 L.Ed. 
761. 

Final arbiter 

(1) United Stales Supreme Court 
is the final arbiter of a claim that 
petitioner for writ of habeas corpus 
had been deprived of his rights under 
the Federal Constitution. 

U.S.—Dixon V. Duffy, 73 S.Ct. 193, 
344 U.S. 148, 97 L.Ed. 153. 

(2) State court’s opinion is not 
final on claim arising under Federal 
Constitution. 

U.S.—Brinkerhoff-Faris Trust & Sav¬ 
ings Co. V. Hill, 60 S.Ct. 461, 281 U. 
S. 673, 74 L.Ed. 1107, conformed to 
42 S.W.2d 23, 328 Mo. 835. 

Claim under maritime law 

Where plaintiff sues In state court 
on claim founded on general mari¬ 
time law, it is a case in which a right 
is "specially set up or claimed under 
the Constitution” within statute pro¬ 
viding for review by United States 
Supreme Court of state decisions. 
U.S.—Doucette v. Vincent, C.A.Mass., 
194 F.2d 834. 

Whether state court denied to 
rights asserted under local law pro¬ 
tection guaranteed by Federal Consti¬ 
tution is question on which United 
States Supreme Court’s Judgment 
may be invoked. 

U.S.—Broad River Power Co. v. State 
of South Carolina ex rel. Daniel, S. 
C., 60 S.Ct. 401, 281 U.S. 637, 74 
L.Ed. 1023, affirmed 61 S.Ct. 94, 282 
U.S. 187, 76 L.Bd. 287. 

BatiftcatLoa of ameadmeat to ooasti- 
tutloa 

Questions raised by mandamus 
proceeding In supreme court of Kan¬ 
sas by members of Kansas legisla- 
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claimed by either party under any treaty^^ or any 
Statute's of, or commission held or authority exer¬ 
cised under, the United States. Rules of law govern¬ 
ing the meaning and effect of contracts to which the 
United States is a party must be finally declared by 
the Supreme Court of the United States, ^3.6 and it 
is the proper function of the Supreme Court of the 
United States finally to determine the nature and 
scope of obligations as between states, whether they 
arise through the legislative means of compact or 
the federal common law governing interstate con- 
trovcrsies.23.10 xhe power of the United States 
Supreme Court to determine a question as to a com¬ 
pact between states is not affected by the fact that 
such question reaches the Supreme Court on a writ 
of certiorari rather than by way of an original 
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action brought by a state.***^® 

The mode of review of decisions of state courts, 
by appeal as of right or by certiorari in the discre¬ 
tion of the supreme court, is discussed infra § 272. 

§ 247. -Denial of Due Process of Law 

The United States Supreme Court may review a de¬ 
cision of a state court involving a claim that petitioner 
has been denied due process of law in violation of the 
Federal Constitution. 

Review by the United States Supreme Court of 
a decision of a state court is authorized if it is 
claimed that a state has, in violation of the Fed¬ 
eral Constitution, deprived petitioner of life, liberty, 
or property, without due process of law, or is at¬ 
tempting to do so,24 unless such claim is frivolous, 


ture, to compel a proper record of 
lof^islative action on proposed child 
labor amendment to the Federal Con¬ 
stitution, constituted “federal ques¬ 
tions,” since those questions arose 
under federal constitutional provision 
conferring power to amend. 

Xr.S.—Coleman v. Miller, Kan , 69 S. 
Ct. 972. 307 U.S. 433, 83 L Ed. 1386, 
122 A.L.R. 695. 

22. U.S.—Jordan v. K. Tashiro, Cal., 
49 S.Ct. 47, 278 U.S. 123, 73 L.Ed. 
214. 

25 C.J. p 933 note 26. 

Asslgnnieat by foreigrai country to 
United States 

Claim of the TTnited States against 
assets of New York branch of a Rus¬ 
sian in.suranee company, based on 
assignment to the United States by 
the Russian Soviet government of its 
claims against American nationals, 
raises a “federal question,” and hence 
state court’s determination of ques¬ 
tion Is not conclusive. 

U.S.—U. S. V. Pink, N.Y., 62 S.Ct. 552, 
316 U.S. 203, 86 L.Ed. 796. 

23. U.S.—Radio Station WOW v. 
Johnson, 66 S.Ct. 1475, 326 U.S. 120, 
89 L.Ed. 2092, mandate conformed 
to 19 N.W.2d 863. 146 Neb. 429, mo¬ 
tion denied 66 S.Ct. 11—Moore v. 
Chesapeake & O. Ry. Co., Ind., 64 
S.Ct. 402, 291 U.S. 206, 78 L.Ed. 755 
—Ancient Egyptian Arabic Order 
of Nobles of the Mystic Shrine v. 
Michaux, Tex., 49 S.Ct. 485, 279 
U.S. 737, 73 L.Ed. 931. 

Iowa.— Iowa Nat. Bank v. Stewart, 
232 N.W. 445, 214 Iowa 1229, re¬ 
versed on other grounds lowa-Des 
Moines Nat. Bank v. Bennett, 62 
S.Ct. 133, 284 U.S. 239, 76 L.Ed. 
266. 

Ky_Harrison v. Herzig Building & 

Supply Co., 161 S.W.2d 908, 290 Ky. 
445. 

25 C.J. P 033 note 27. 

Construction of federal statutes and 
denial of rights thereunder see in¬ 
fra fi 266. 


Federal Employers* liability Act 

U.S.—Miles v. Illinois Cent. R. Co., 
Tenn., 62 S.Ct. 827, 316 U.S. 698, 
86 L.Ed. 1129. 146 A.L.R. 1104, re¬ 
hearing denied 62 S.Ct. 1037, 316 U 
S. 708. 86 L.Ed. 1776. 

Or.—Waller v. Northern Pac. Ter¬ 
minal Co. of Or., 178 Or. 274. 166 
P.2d 488. certiorari denied 67 S. 
Ct. 46. 329 U.S. 742, 91 L.Ed. 640, 
rehearing denied 67 S.Ct. 181, 329 
U.S. 826, 91 L.Ed. 701. 

23.5 U.S.—Caldarola v. Eckert, N.Y., 

67 S.Ct. 1560, 332 U.S. 165, 91 I-.Ed. 
1968, rehearing denied 68 S.Ct. 30, 
332 U.S. 784, 92 L.Ed. 367—S. R. A.. 
Inc., V. State of Minn., Minn., (56 S. 
Ct. 749, 327 U.S. 658, 90 L.Ed. 851. 
23.10 U.S.—Petty v. Tennessee-Mis- 
souri Bridge Commission. Mo., 79 
S.Ct. 785. 359 U.S. 276, 3 L.Ed.2d 
804—State ex rel. Dyer v. Sims, W. 
Va., 71 S.Ct. 667, 341 U.S. 22, 96 
L.Ed. 713. 

Case of serious magnitude 

Before United States Supreme 
Court should intervene to adjudicate 
conflicting state interests affecting 
pollution in interstate stream the 
case should be of serious magnitude, 
clearly and fully proved, and the 
principle to be applied should be one 
which the court is prepared deliber¬ 
ately to maintain against all consid¬ 
erations on the other side. 

U.S.—State ex rel. Dyer v. Sims, su¬ 
pra. 

Esfersnee to state court determina- 
tion 

In determining nature and scope of 
obligations as between states, United 
States Supreme Court will show ev¬ 
ery deference to what the highest 
court of a state deems to be the law 
and policy of its state, particularly 
when recondite or unique features of 
local law are urged, but United States 
Supreme Court will not submit to a 
state's own determination of whether 
it has undertaken an obligation, what 
the obligation is, and whether it con- 
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diets with a disability of a state to 

undertake it. 

U.S.—State ex rel. Dyer v. Sims, su¬ 
pra. 

23.15 U.S.—State ex rel. Dyer v. 
Sims, supra. 

24. U.S.—Napue v. People of State 
of Illinois, Ill., 79 S.Ct. 1173, 360 
U.S. 264, 3 L.Ed.2d 1217—Scull v. 
Com. of Virginia ex rel. Committee 
on Law Reform and Racial Activi¬ 
ties, Va., 79 S.Ct. 838, 359 U.S. 344, 
3 L.Ed.2d 865—Frank v. State of 
Maryland, Md., 79 S.Ct. 804, 369 U. 
S. 360, 3 L.Ed.2d 877, rehearing de¬ 
nied 79 S.Ct. 1292, 360 U.S. 914, 3 L. 
Ed.2d 1263—Bartkus v. People of 
State of Illinois, HI., 79 S.Ct. 676, 
359 U.S. 121, 3 L.Ed.2d 684, rehear¬ 
ing denied 79 S.Ct. 1283, 360 U.S. 
907, 3 L.Ed.2d 1258—Cash v. Culver, 
Fla., 79 S.Ct. 432, 358 U.S. 633, 3 L. 
Ed.2d 657—^Williams v. State of 
Oklahoma, Okl., 79 S.Ct. 421, 358 
U.S. 676, 3 L.Ed.2d 616, rehearing 
denied 79 S.Ct. 737, 369 U.S. 956. 3 
L.Ed.2d 763—Crooker v. State of 
California, Cal., 78 S.Ct. 1287, 367 

U. S. 433, 2 L.Ed.2d 1448, rehearing 
denied 79 S.Ct. 12. 368 U.S. 858, 3 L. 
£d.2d 92—Slochower v. Board of 
Higher Ed. of City of New York, 
N.Y., 76 S.Ct. 637, 360 U.S. 651, 100 
L.Ed. 692, rehearing denied 76 S.Ct. 
843, 351 U.S. 944, 100 L.Ed. 1470— 
Atchison, T. & S. F. Ry. Co. v. Pub¬ 
lic Utilities Commission of Cali¬ 
fornia, Cal., 74 S.Ct. 92, 346 U.S. 
346, 98 L.Ed. 61—Kedroff v. St. 
Nicholas Cathedral of Russian 
Orthodox Church in North Ameri¬ 
ca, N.Y., 73 S.Ct. 143, 344 U.S. 94, 
97 L.Ed. 120—Cities Service Gas Co. 

V. Peerless Oil & Gas Co., Okl., 71 
S.Ct. 216, 340 U.S. 179, 96 L.Ed. 190 
—Travelers Health Ass*n v. Com¬ 
monwealth of Virginia ex rel. State 
Corp. Commission, Va., 70 S.Ct. 927, 
339 U.S. 643, 94 L.Ed. 1164—Win¬ 
ters V. People of State of New 
York. N.Y., 68 S.Ct. 666, 383 U.S. 
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unsubstantial, or contrary to the law as established | by the prior decisions of the Supreme Court.*® The 


S07, 92 L.Bd. 840—Copperweld Steel 
Co. V. Industrial Commission of 
Ohio, Ohio, 66 S.Ct. 1006, 324 U.S. 
780, 89 L,Ed. 1363—Williams v. 
Kaiser, Mo., 65 S.Ct. 363, 323 U.S. 
471, 89 Ii.Bd. 898—^Ashcraft v. State 
of Tennessee, Tenn., 64 S.Ct. 921, 
822 U.S. 143, 88 L.Ed. 1192—Buch- 
alter v. People of State of New 
Tork, N.Y., 63 S.Ct. 1129, 319 U.S. 
427, 87 L.Ed. 1492—Chesebro v. 
Los Anereles County Flood Control 
Bist., Cal., 69 S.Ct. 622, 306 U.S. 469, 
83 L.Ed. 921—Alton R. Co. v. Illi¬ 
nois Commerce Commission, Ill., 69 
S.Ct 840, 305 U.S. 648, 83 L.Ed. 344 
—Senn v. Tile Layers Protective 
Union Local No. 6, Wis.. 67 S.Ct. 
857, SOI U.S. 468, 81 L.Ed. 1229— 
Johnson Oil Refining Co. v. State 
of Oklahoma ex rel. Mitchell, Okl., 
64 S.Ct. 162, 290 U.S. 168, 78 L.Ed. 
238—^Home Ins. Co. v. Dick, Tex., 
60 S.Ct. 838, 281 U.S. 397, 74 L.Ed. 
926—^Miller v. Schoene, Va., 48 S. 
Ct. 246, 276 U.S. 272, 72 L.Ed. 568— 
Kansas City Southern Ry. Co. v. 
Road Improvement Diet. No. 3 of 
Sevier County, Ark., 45 S.Ct. 136, 
266 U.S. 379, 69 L.Ed. 335. 

Goodman v. Swenson, C.A.Md., 
192 F.2d 669. 

Del.—State v. Smith, 91 A.2d 188, 8 
Terry 334. 

Md.—State ex rel. Beard v. Warden 
of Maryland House of Correction, 
67 A.2d 236, 193 Md. 715. 

Mich.—Phillips v. Naff, 62 N.W.2d 
158, 332 Mich. 389. 

25 C.J. p 934 note 32. 

Due process of law see Constitution¬ 
al Law S9 567-707. 

State decisions relating to due proc¬ 
ess as binding federal courts see 
supra 9 189 b. 

Scope of review of criminal convic¬ 
tion attacked as violating due proc¬ 
ess requirements see infra 9 280. 
Admlssioai of oonf sssloa 

(1) Seriousness of question of 
whether admission of confession ob¬ 
tained after prolonged interrogation 
by police officers was properly ad¬ 
mitted under Fourteenth Amendment 
warranted granting of certiorari. 

U.S.—Spano v. People of State of 

New Tork. N.Y., 79 S.Ct. 1202, 358 
U.S. 919, 3 L.Ed.2d 238. 

(2) United States Supreme Court 
granted certiorari to determine 
whether requirements of due process 
had been satisfied in state court con¬ 
viction, with respect to admission in 
evidence of confessions, denial of re¬ 
quest to testify concerning confes¬ 
sions, and race discrimination in se¬ 
lection of grand Jury. 

U.S.—spikes V. State of Alabama, Ala., 
77 S.Ct. 281, 362 U.S. 191, 1 L.Ed.2d 
246, rehearing denied 77 S.Ct. 653, 
352 U.S. 1019, 1 L.Ed.2d 661. 

(3) A confession can be declared 


inadmissible in a state criminal trial 
by the Supreme Court only when the 
circumstances under which it is re¬ 
ceived violate those fundamental 
principles of liberty and Justice pro¬ 
tected by the Fourteenth Amendment 
against infraction by any state. 

U.S.—Gallegos v. State of Nebraska, 
Neb., 72 S.Ct. 141, 342 U.S. 56, 96 L. 
Ed. 86. 

Bsalal of remedy 

If state should deny all remedies 
to individuals imprisoned therein in 
violation of United States Constitu¬ 
tion, the federal courts would be 
available to provide a remedy to cor¬ 
rect such wrongs. 

U.S.—Carter v. People of State of Il¬ 
linois, Ill., 67 S.Ct. 216, 329 U.S. 173, 
91 L.Ed. 172—Woods v. Nlerst- 
heimer, Ill., 66 S.Ct. 996, 328 U.S. 
211, 90 L.Bd. 1177. 

AppUeatioa of Aootrlas of res jndi. 
oata as densriBg dne process 

Where the Judgment of a state 
court ascribing to the Judgment of 
another court the binding force and 
effect of res Judicata is challenged 
for want of due process, it becomes 
the duty of the United States Su¬ 
preme Court to examine the course of 
procedure in both litigations to as¬ 
certain whether the litigant whose 
rights have thus been adjudicated 
has been afforded such notice and op¬ 
portunity to be heard as are requisite 
to the "due process of law'’ which 
the Federal Constitution prescribes. 
U.S.—Hansberry v. Lee, Ill., 61 S.Ct. 
115, 311 U.S. 82, 85 L.Ed. 22, 132 
A.L.R. 741. 

BetermlnatloiL of extstenoe, etc., of 
Gontraot 

(1) Where it becomes necessary to 
consider whether a state is depriv¬ 
ing or attempting to deprive a rail¬ 
road company of property without 
due process of law, in violation of 
the Fourteenth Amendment to the 
Federal Constitution, and the ques¬ 
tions turn on the existence and terms 
of an asserted contract, the United 
States Supreme Court determines for 
itself whether there is a contract and 
what are its terms. 

U.S.—Railroad Commission of Tex¬ 
as v. Eastern Texas R. Co., Tex., 44 
S.Ct, 247. 264 U.S. 79, 68 L.Ed. 669. 

(2) Determination as to impair¬ 
ment of obligation of contract see in¬ 
fra 9 249. 

Pabllo use 

(1) Whether a use is public or pri -1 
vate is Influenced by local conditions, i 
and the Supreme Court, In enforcing I 
the Fourteenth Amendment to the 
Constitution, should keep in view the 
diversity of such conditions, and re¬ 
gard with great respect the Judg¬ 
ments of state courts as to what 
should be deemed public uses. 
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U.S.—Milhelm v. Moffat Tunnel Im¬ 
provement Dist., Colo., 43 S.Ct. 694, 
262 U.S. 710, 67 L.Ed. 1194—Rlndge 
Co. V. Los Angeles County, Cal., 43 
S.Ct. 689, 262 U.S. 700, 67 L.Ed. 
1186. 

(2) Public use in condemnation 
proceedings see Eminent Domain 99 
29-64. 

Question for oourt 

(1) Where conviction In state court 
is before Supreme Court of United 
States for review under a claim that 
a right protected by the Fourteenth 
Amendment has been denied, the 
question is not whether the record 
discloses an infraction of one of the 
specific provisions of the first eight 
amendments, but whether defendant 
was deprived of the due process of 
law by which he was constitutionally 
entitled to have his guilt determined. 
U.S.—^Mallnskl v. People of State of 

New Tork, N.T., 65 S.Ct. 781, 324 
U.S. 401, 89 L.Ed. 1029. 

(2) Due Process Clause of the 
Fourteenth Amendment places on Su¬ 
preme Court of United States the 
duty of exercising a judgment, within 
the narrow confines of Judicial power 
in reviewing state convictions, on in¬ 
terests of society pushing in oppo¬ 
site directions. 

U.S.—Rochin v. People of California. 
Cal., 72 S.Ct. 205, 342 U.S. 165, 96 
L.Bd. 183—Malinskl v. People of 
State of New York, N.Y., 65 S.Ct. 
781, 324 U.S. 401, 89 L.Ed. 1029. 
2 b, U.S.—^Palmer Oil Corp. v. Amera¬ 
da Petroleum Corp., Okl., 72 S.Ct. 
842, 343 U.S. 390, 96 L.Ed. 1022— 
Gange Lumber Co. v. Rowley, 
Wash., 66 S.Ct. 125, 326 U.S. 295, 90 
L.Ed. 85—Bailey v. Anderson, Va., 
66 S.Ct. 66, 326 U.S. 203, 90 L.Ed. 
3, rehearing denied 66 S.Ct. 228, 326 
U.S. 691, 90 L.Ed. 407—^Asbury Hos¬ 
pital v. Cass County, North Dakota, 
N.D., 66 S.Ct. 61, 326 U.S. 207, 90 
L.Ed. 6—Malinskl v. People of 
State of New York, N.Y., 65 S.Ct. 
781, 324 U.S. 401, 89 L.Ed. 1029— 
Buchalter v. People of State of 
New York, N.Y., 63 S.Ct. 1129, 319 
U.S. 427, 87 L.Bd. 1492—Butler 
Bros. V. McColgan, Cal., 62 S.Ct. 
701, 315 U.S. 501, 86 L.Ed. 991— 
Lisenba v. People of State of Cali¬ 
fornia. Cal.. 62 S.Ct. 280, 314 U.S. 
219, 86 L.Ed. 166, rehearing denied 
62 S.Ct. 620, two cases, 315 U.S. 826, 
86 L.Ed. 1222—Continental Assur. 
Co. V. State of Tennessee, Tenn., 61 
S.Ct. 1. 311 U.S. 5, 85 L.Ed. 5—Bell 
Telephone Co. of Pennsylvania v. 
Pennsylvania Public Utility Com¬ 
mission, Pa., 60 S.Ct. 411, 309 U.S. 
30, 84 L.Ed. 563—^Hart v. Common¬ 
wealth of Virginia, Va., 56 S.Ct 
672, 298 U,S. 34, 80 L.Bd. 1030— 
Utley v. City of St. Petersburg, 
Fla., 54 act. 693, 292 U.S. 106, 78 
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controlling test with respect to the right of re¬ 
view is not in the form of a state law or its declared 
purpose, but is to be found in the operation and 
effect of the law as applied and enforced by the 
state,and where a state statute is so construed by 
a state court as to obviate any objection that it 
violates the guaranty of due process of law, such 
constitutional objection to the statute is not a ground 
for review by the Supreme Court.27 

§ 248. -Denial of Equal Protection of 

Law 

A decision of a state court involvlno a claim that peti¬ 
tioner has been denied the equai protection of the laws 
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guaranteed him by the Federal Conatitution 1$ subject to 
review by the United States Supreme Court. 

Generally, when the effect of state action is to 
deny rights subject to the protection of the Four¬ 
teenth Amendment, it is the obligation of the United 
States Supreme Court to enforce the constitutional 
commands.^^*®® So, a claim that a state has, in 
violation of the Federal Constitution, denied to peti¬ 
tioner the equal protection of the laws guaranteed 
him by the Federal Constitution is sufficient to sup¬ 
port review by the United States Supreme Court of 
a decision of a state court, 2 ® unless such claim is 
frivolous, unsubstantial, or contrary to the law as 
established by the prior decisions of the Supreme 
Court.29 


I<.Ed. 1155, rehearing denied 54 S. 
Ct. 712, 292 U.S. 604, 78 L.Ed. 1466— 
Bevan v. Krleger, Ohio, 68 S.Ct. 661, 
289 U.S. 459, 77 L.Ed. 1316—State 
of Washington ex rel. Bond & 
Goodwin & Tucker v. Superior 
Court of State of Washington for 
Spokane County, Wash., 53 S.Ct. 
624, 289 U.S. 361, 77 L.Ed. 1256, 89 
A.L.R. 653—State of Ohio ex rel. 
Bryant v. Akron Metropolitan Park 
Diat. for Summit County, Ohio, 50 
S.Ct. 228, 281 U.S. 74, 74 L.Ed. 710, 
66 A.L.R. 1460—Wick v. Chelan 
Electric Co., Wash., 60 S.Ct. 41, 
280 U.S. 108, 74 L.Ed. 212—Roe v. 
State of Kansas ex rel. Smith, Kan., 
49 S. Ct. 160, 278 U.S. 191, 73 L.Ed. 
269—^Whitney v. People of State of 
California, Cal., 47 S.Ct. 641, 274 
U.S. 367. 71 L.Ed. 1096—City of 
Trenton v. State of New Jersey, N. 
J., 43 S.Ct. 634, 262 U.S. 182, 67 L. 
Ed. 937, 29 A.L.R. 1471—Rooker v. 
Fidelity Trust Co., Ind., 43 S.Ct. 
288, 261 U.S. 114, 67 L.Ed. 566— 
Zucht V. King, Tex., 43 S.Ct. 24, 260 

U. S. 174, 67 L.Ed. 194—Missouri 
Pac. R. Co. V. Clarendon Boat Oar 
Co., La.. 42 S.Ct. 210, 257 U.S. 633, 
66 L.Ed. 364—Minneapolis, St. P. 
& S. S. M. Ry. Co. V. Washburn 
Lignite Coal Co., N.D., 41 S.Ct. 140, 
254 U.S. 370, 66 L.Ed. 310—Leman 

V. Eastman, Ill., 41 S.Ct. 38, 254 U. 
S. 611, 66 L.Ed. 437. 

Amrine v. Tines, C.C.A.Kan., 131 
F.2d 827. 

^6 C.J. p 934 note 88. 

Substantial character of federal 
question generally see supra § 243. 

Bllers srroni of JndgmeAt as to val- 
tiatlon of intangibls property of a 

railroad company by the state tax 
board under a state statute are not 
subject to review in the United States 
Supreme Court in support of taxpay¬ 
er’s claim of denial of due process, in 
.absence of evidence of arbitrary ac¬ 
tion, fraud, or gross error In the sys¬ 
tem on which the valuation was 
-madew 


U.S.—Baker v. Druesedow, Tex., 44 
S.Ct. 40, 263 U.S. 187, 68 L.Ed. 212. 

Trial roUsLg 

Fourteenth Amendment does not 
permit a party to bring to test of a 
decision In the United States Supreme 
Court every ruling made in the course 
of a trial in a state court. 

U.S.—Buchalter v. People of State of 
New York. N.T., 63 S.Ct. 1129. 819 

U. S. 427. 87 L.Bd. 1492. 

Goodman v. Swenson, C.A.Md., 

192 F.2d 669—^Young v. Territory 
of Hawaii, C.C.A.Hawali, 160 F.2d 
289, certiorari denied 68 S.Ct. 1736, 
381 U.S. 849, 91 L.Ed. 1858. 

26. U.S.—Coppage v. State of Kan¬ 
sas. Kan., 36 S.Ct. 240, 236 U.S. 1, 
69 LEd. 441, L.R.A.1915C 960. 

26 C.J. p 936 note 34 [a]. 

27. U.S.—^Atlantic Coast Line R. Co. 

V. State of Georgia, Ga., 34 S.Ct. 
839, 234 U.S. 280, 68 L.Ed. 1312. 

Decisions of state courts construing 
state statutes as reviewable see in¬ 
fra § 264. 

Conjecture 

Supreme Court may not conjecture 
that trial court acted under an inter¬ 
pretation of state law different from 
that which Supreme Court might 
adopt, and then set up Its own inter¬ 
pretation as basis for declaring that 
due process has been denied. 

U.S.—Gryger v. Burke, Pa., 68 S.Ct. 
1256, 334 U.S. 728, 92 L.Ed. 1683, 
rehearing denied 69 S.Ct. 13, 335 
U.S. 837, 93 L.Bd. 389. 

Earlier ooastruotion of statute deny¬ 
ing due process 

If state statutes as construed and 
applied by state court in instant case 
afforded due process, appellants could 
not complain on appeal to United 
States Supreme Court that in earlier 
cases statutes were so construed 
and applied as to deny due process. 
U.S.—^Atlantic Coast Line R. Co. v. 
Ford, S.C.. 63 S.Ct 249, 287 U.S. 
502, 77 L.Ed. 467. 
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27.50 U.S.—Shelley ▼. Kraemer, 
Mich. & Mo.. 68 S.Ct. 836, 334 U.S. 

I, 92 L.Ed. 1161, 3 A.L.R.2d 441. 

28. U.S.—Copperweld Steel Co. v. 
Industrial Commission of Ohio, 
Ohio, 65 S.Ct 1006, 324 U.S. 780, 89 
L.Ed. 1363—Pierre v. State of 
Louisiana. La.. 69 S.Ct 636, 306 
U.S. 854, 88 L.Bd. 767—Hart v. 
Commonwealth of Virginia, Va., 66 
S.Ct. 672, 298 U.S. 34, 80 L.Ed. 1030 
—^Kansas City Southern Ry. Co. v. 
Road Improvement Dist. No. 3 of 
Sevier County, Ark., 46 S.Ct. 136, 
266 U.S. 379, 69 L.Ed. 336. 

25 C.J. p 935 note 36. 

Equal protection of the laws see 
Constitutional Law §§ 602-566. 
State decisions relating to equal pro¬ 
tection as binding federal courts 
see supra § 189 b. 

29. U.S.—Palmer Oil Corp. v. 
Amerada Petroleum Corp., Okl., 72 

5. Ct. 842, 343 U.S. 390, 96 L.Ed. 
1022—Congress of Indus. Organi¬ 
zations V. McAdory, Ala,, 65 S.Ct. 
1396, 326 U.S. 472, 89 L.Ed. 1741— 
Lisenba v. People of State of Cali¬ 
fornia, Cal., 62 S.Ct. 280, 314 U.S. 
219, 86 L.Ed. 166, rehearing denied 
62 S.Ct. 620, two cases, 315 U.S. 
826, 86 L.Ed. 1222—Senn v. Tile 
Layers Protective Union, Local No. 

6, Wis., 67 S.Ct. 857, 301 U.S. 468, 
81 L.Ed. 1229—State of Ohio ex 
rel. Bryant v. Akron Metropolitan 
Park Dist. for Summit County, 
Ohio, 60 S.Ct. 228, 281 U.S. 74, 74 
L.Ed. 710, 66 A.L.R. 1460—City of 
Newark v. State of New Jersey, N. 

J. , 43 S.Ct, 639, 262 U.S. 192, 67 L. 
Ed. 943—City of Trenton v. State 
of New Jersey, N.J., 43 S.Ct. 634, 
262 U.S. 182, 67 UEd. 937, 29 A.L. 
R. 1471—Rooker v. Fidelity Trust 
Co., Ind., 43 S.Ct. 288, 261 U.S. 114, 
67 L.Ed. 666. 

Cal.—^Ex parte Collins, 245 P. 1089, 
198 C. 508. 

Substantial character of federal 
question generally see supra § 243. 
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§ 249, — Impairment of Obligation of 
Contract 

The United Statee Supreme Court may review the 
deciaion of a state court involving the question of whether 
the obligation of a contract was impaired by a state law. 

It is within the jurisdiction of the United States 
Supreme Court to review a decision of a state court 
wherein the question involved was whether the ob¬ 
ligation of a contract was impaired by a state law in 
violation of the Federal Constitution,^0 unless the 
claim of impairment is frivolous, unsubstantial, or 
contrary to the law as established by prior decisions 
of the Supreme Court.^i Since the contract clause 
of the Federal Constitution is directed only against 
impairment by state legislation and not by judg¬ 
ments of state courts, see Constitutional Law § 280, 
the fact that a decision of a state court, where 
such decision does not expressly, or by necessary 
implication, give effect to a subsequent statute of the 
state, may impair or fail to give effect to a contract 
is not a sufficient ground for review thereof by the 
supreme court.^ 2 
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A mere change in judicial decision, even though 
it invalidates a contract previously sustained or 
impairs the validity of a contract made in reliance 
on prior decisions, is not such impairment as will 
sustain a review by the Supreme Court a change 
in the judicial construction of a statute presents 
no question of impairment which will support a re- 
view.24 

Existence and construction of contract The 
judgment of a state court is not subject to review 
by the United States Supreme Court where the state 
court has decided nothing more than that the con¬ 
tract claimed to be impaired is void and never had 
any legal existence's or that it does not confer the 
rights claimed to have been impaired.^® Where,, 
however, the judgment of the state court goes fur¬ 
ther and gives effect to state legislation which might 
reasonably be claimed to impair the obligation of a 
contract which one party claims to exist, the supreme 
court has jurisdiction and may determine for itself 
the existence, validity, and construction of the al¬ 
leged contract,27 even though the decision of the 


80. U.S.—6tat« of Indiana ex rel. 
Anderson v. Brand, Ind., 58 S.Ct. 
443, 803 U.S. 95, 82 L.Ed. 685, 113 
A.L.R. 1482, rehearing denied 58 S. 
Ct. 641. 303 U.S. 667, 82 L.Ed. 112.1, 
mandate conformed to State ex rel. 
Anderson v. Brand, 13 N.E.2d 955, 
214 Ind, 347—Honeyman v. Hanan, 
N.T., 58 S.Ct. 273. 302 U.S. 376, 82 
L.Ed. 312—^Home Ins. Co. v, Dick, 
Tex., 60 S.Ct. 338. 281 U.S. 397, 74 
L.Ed. 926—Millsaps College v. City 
of Jackson, Miss., 48 S.Ct. 94, 275 
U.S. 129, 72 L.Ed. 196. 

25 C.J. p 935 note 37. 

Obligation of contracts see Constitu¬ 
tional Law SS 274-413. 

81. U.S.—Gelfert v. National City 
Bank of New York, N.Y., 61 S.Ct. 
898, 313 U.S. 221, 86 L.Ed. 1299. 
133 A.L.R. 1467—Guaranty Trust 
Co. of New York v. Blodgett, Conn., 
63 S.Ct. 244, 287 U.S. 609, 77 L.Ed. 
463—City of Trenton v. State of 
New Jersey, N.J., 43 S.Ct. 634, 262 
U.S. 182, 67 L.Ed. 937, 29 A.L.R. 
1471. 

25 C.J. p 936 note 38. 

Substantial character of federal ques¬ 
tion generally see supra S 243. 

33. U.S.—Columbia Ry., Gas A Elec¬ 
tric Co. V. State of South Carolina, 
S.C., 43 S.Ct. 306, 261 U.S. 236, 67 
L.Ed. 629. 

25 C.J. p 936 note 89. 

38. U.S.—^Tldal Oil Co. v. Flanagan. 
Okl., 44 S.Ct. 197, 268 U.S. 444, 68 
L.Ed. 382. 

25 C.J. p 936 note 39 [b]. 

Ohaage on second appeal 
A change in the decision of a state 
supreme court in construing deeds of 


trust from an interlocutory decision 
rendered on a previous appeal docs 
not impair an obligation of contract 
contrary to the United States Consti¬ 
tution, and therefore does not sup¬ 
port a review of the decision of the 
state supreme court. 

U.S.—Rooker v. Fidelity Trust Co., 
Ind., 43 S.Ct. 288, 261 U.S. 114, 67 
L.Ed. 556, 

34. U.S.—Fleming v, Fleming, Iowa, 
44 S.Ct. 246, 264 U.S. 29. 68 L.Ed. 
647—Cleveland & P. R. Co. v. City 
of Cleveland, Ohio, 35 S.Ct. 21, 235 

U. S. 60, 59 L.Ed. 127. 

35. U.S.—Bacon v. State of Texas, 
Tex., 16 S.Ct. 1023, 163 U.S. 207, 41 
L.Ed. 132. 

26 C.J. p 936 note 40. 

36. U.S.—Missouri & K. I. R. Co. v. 
City of Olathe, Kan., 32 S.Ct. 47, 
222 U.S. 187, 66 L.Ed. 166. 

25 C.J. p 936 note 41. 

37. U.S.—^Municipal Investors Ass’n 

V. City of Birmingham, Mich., 62 
S.Ct. 976, 316 U.S. 153, 86 L.Ed. 
1341—Irving Trust Co. v. Day, N. 
Y., 62 S.Ct. 398, 314 U.S. 666, 86 L. 
Ed. 462, 137 A.L.R. 1093—Ameri¬ 
can Toll Bridge Co. v. Railroad 
Commission of California, Cal., 69 
S.Ct. 948, 307 U.S. 486, 83 L.Ed. 1414 
—New York Rapid Transit Corpo¬ 
ration V. City of New York, N.Y., 
58 S.Ct. 721, 303 U.S. 673, 82 L.Ed. 
1024, rehearing denied 58 S.Ct. 939, 
304 U.S. 588, 82 L.Ed. 1548—Brook¬ 
lyn A Queens Transit Corporation 
V. City of New York, N.Y., 68 S.Ct. 
721, 303 U.S. 578, 82 L.Ed. 1024, 
answered question certified 296 N. 
Y.S. 1022, 261 App.Div. 798, and re¬ 
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hearing denied 58 S.Ct. 939, 304 U. 
S. 688, 82 L.Ed. 1548—State of In¬ 
diana ex rel. Anderson v. Brand, 
Ind., 68 S.Ct. 443, 303 U.S. 96. 82 L. 
Ed. 686, 113 A.L.R. 1482, rehearing 
denied 58 S.Ct. 641, 303 U.S. 667, 82 
L.Ed. 1123, mandate conformed to- 
State ex rel. Anderson v. Brand, 
13 N.E.2d 966, 214 Ind. 347—Hale 
V. Iowa State Board of Assess¬ 
ment and Review, Iowa, 58 S.Cl. 
102, 302 U.S. 95, 82 L.Ed. 72— 
Phelps V. Board of Education of 
Town of West New York, N.J., 57 
S.Ct. 483, 300 U.S. 319, 81 L.Ed. 
674—Askam v. Board of Education 
of Town of West New York, N..! . 
57 S.Ct. 483, 300 U.S. 319, 81 L.Ed. 
674—Schenebeck v. McCrary, Ark., 
66 S.Ct. 672, 298 U.S. 36. 80 L.Ed. 
1631—Ingraham v. Hanson, Utah. 
56 S.Ct. 511, 297 U.S. 378. 80 L.Ed. 
728—^Violet Trapping Co. v. Grace. 
La., 66 S.Ct. 386, 297 U.S. 119, 80- 
L.Ed. 518—U. S. Mortg. Co. v. 
Matthews, Md., 66 S.Ct. 168, 293 U. 
S. 232, 79 L.Ed. 279—Funkhouser 
v. J. B. Preston Co., N.Y., 64 S.Ct. 
134, 290 U.S. 163, 78 L.Ed. 243— 
Coombes v. Getz, Cal., 52 S.Cl. 435. 
286 U.S. 434, 76 L.Ed. 866—Shriver 
v. Woodbine Sav. Bank of Wood¬ 
bine, Iowa, 62 S.Ct. 430, 286 U.S. 
467, 76 L.Ed. 884—John P. King 
Mfg. Co. v. City Council of Au¬ 
gusta, Ga., 48 S.Ct. 489, 277 U.Si 
100, 72 L.Ed. 801—Appleby v. City 
of New York, N.Y., 46 S.Ct. 669, 271 
U.S. 364, 70 L.Ed. 992—<3eorgla Ry. 
A Power Co. v. Town of Decatur, 
Ga., 43 S.Ct. 618, 262 U.S. 432. 6T 
L.Ed. 1065—People ex rol. Clyde v. 
Gilchrist. N.Y., 43 S.Ct. 601, 262 U. 
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!State court was based entirely oft the construction of 
Jthe contract, without determining whether or not 
lits obligation was impaired. 

Much consideration is, however, accorded to the 
views of the state court of last resort as to the exist¬ 
ence, validity, and construction of the contract.^® 
While the Supreme Court should not be bound by 
construction of local statutes by local courts in de¬ 
ciding the constitutional question, when the Su¬ 
preme Court is dealing with matters of local policy, 
such as a system of taxation, it should be slow to 
depart from the judgment of the state courts, if 
there was no real oppression or manifest wrong in 
the result.39 G 
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§ 250. -Questions under Full Faith and 

Credit Clause of Constitution 

The United States Supreme Court may review a deci* 
slon of a state court which involves a claim that the state 
court has refused to give full faith and credit to the 
public acts, records, and Judicial proceedings of another 
state. 

The United States Supreme Court is the final 
arbiter when a question is raised with respect to 
what is the permissible limitation of the full faith 
and credit clause of the Federal Constitution, 
and the Supreme Court must determine for itself 
how far the full faith and credit clause demands 
the qualification or denial of rights asserted under 
the laws of one state, that of the forum, by the 
statutes and judicial proceedings of another 
statc.23-^5 So, a claim that a state court has re- 


S. 94, 67 L.Ed. 883—Columbia Ry., 
Gas & Electric Co. v. State of 
South Carolina. S.C., 43 S.Ct. 306. 
261 U.S. 236, 67 L.Ed. 629. 

25 C.J. p 936 note 42. 

Decisions of state courts as blndlnii? 
federal courts on question of im¬ 
pairment of obligation of contract 
see supra § 189 b. 

Claim not foreclosed 
A claim that a state statute im¬ 
pairs obligation of contract is an ap¬ 
peal to the United States Constitu¬ 
tion, and cannot bo foreclosed by 
state court’s determination whether 
there was a contract or what were 
its obligations. 

U.S.—Atlantic Coast Line R. Co. v. 
Phillips, Ga., 67 S.Ct. 1584, 332 U. 
S. 168, 91 L.Ed. 1977, 173 A.L.R. 1. 
Meaning of legislation 
Whore Michigan supremo court In 
upholding constitutionality of Mich¬ 
igan statutes as against claim that 
they impaired a contract obligation 
assumed, without deciding, that a 
contract right existed, the fact that 
United States Supreme Court In de¬ 
ciding whether a contract right ex¬ 
isted was compelled to pass on mean¬ 
ing of Michigan legislation without 
assistance of Michigan courts did 
not preclude it from deciding that 
<luestIon, since Supreme Court has 
obligation to determine for Itself the 
basic assumptions on which interpre¬ 
tation of Federal Constitution rests. 
Ug,—Municipal Investors Ass’n v. 
City of Birmingham, Mich., 62 S. 
Ct. 976, 316 U.S. 163, 86 L.Ed. 1341. 

around for state deolslon obsenre 

Where the basis for bringing an 
action was a statute claimed to im¬ 
pair the obligation of a contract, and 
the trial court gave effect to the 
statute to some extent, and its Judg¬ 
ment was affirmed by the Supreme 
Court, although it was plainly wrong, 
unless based on the statute, Juris¬ 
diction will not be declined by the 
Supreme Court of United States, be¬ 


cause the extent to which the state 
supreme court’s decision was based 
on the statute is obscure. 

U.S.—Columbia Ry., Gas & Electric 
Co. V. State of South Carolina. S.C., 
43 S.Ct. 306. 261 U.S. 236, 67 L.Ed. 
629. 

38. U.S.—Columbia Water-Power 
Co. V. Columbia Electric St. R., 
Light & Power Co.. S.C., 19 S.Ct 
247, 172 U.S. 476, 43 L.Ed. 621. 

39. U.S.—Higginbotham v. City of 
Baton Rouge, Lia., 69 S.Ct 705, 306 
U.S. 635, 83 L.Ed. 968, rehearing 
denied 69 S.Ct 831, 807 U.S. 649, 
83 L.Ed. 1529—Hale v. Iowa State 
Board of Assessment and Review, 
Iowa, 58 S.Ct 102, 302 U.S. 95, 82 
L.Ed. 72—^Dodge v. Board of Edu¬ 
cation of City of Chicago, III., 68 
S.Ct 98, 802 U.S. 74, 82 L.Ed. 67— 
Phelps V. Board of Education of 
Town of West New York, N.J., 67 
S.Ct 483, 300 U.S. 319. 81 L.Ed. 674 
—^Askam v. Board of Education of 
Town of West New York, N.J., 67 
S.Ct. 483, 800 U.S. 319, 81 L.Ed. 674 
—^Millsaps College v. City of Jack- 
son, Miss., 48 S.Ct 94, 276 U.S. 
129, 72 L.Ed. 196—^Appleby v. City 
of New York, N.Y., 46 S.Ct 669, 271 
U.S. 364, 70 L.Ed. 992—Georgia Ry. 
& Power Co. v. Town of Decatur, 
Ga., 48 S.Ct 613, 262 U.S. 432, 67 
L.Ed. 1066—People ex rel. Clyde v. 
Gilchrist, N.Y., 43 S.Ct 601, 262 U. 
S. 94, 67 L.Ed. 883. 

25 O.J. p 937 note 44. 

39.6 U.S.—^Atlantic Coast Line R. 
Co. V. Phillips, Ga., 67 S.Ct. 1584, 
332 U.S. 168, 91 L.Ed. 1977, 173 A. 
L.R. 1. 

39.50 U.S.—Williams v. State of N. 
C., N.C., 63 S.Ct 207, 317 U.S. 287, 
87 L.Ed. 279, 143 A.L.R. 1273. 
Effect of Judgments under full faith 
and credit clause see Judgments §S 
888 et seq. 

riasUty of Jadgmeat 

Supreme Court of United States 
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was not bound by decision of su¬ 
preme court of Tennessee that North 
Carolina Judgment for arrears of ali¬ 
mony was not final under the laws 
of North Carolina so as to be enti¬ 
tled to credit In Tennessee courts, 
although the question would be ex¬ 
amined with deference to the opin¬ 
ion of the Tennessee court. 

U.S.—Barber v. Barber, Tenn., 65 S. 
Ct. 137, 323 U.S. 77, 89 L.Ed. 82, 
157 A.L.R. 163. 

39.55 U.S.—Pink V. A. A. A. High¬ 
way Express, Ga., 62 S.Ct. 241, 314 
U.S. 201, 86 L.Ed. 152, 137 A.L.R. 
957, rehearing denied 62 S.Ct. 477, 
314 U.S. 716, 86 L.Ed. 670—Pacific 
Employers Ins. Co. v. Industrial 
Accident Commission of State of 
California, Cal., 59 S.Ct. 629, 306 
U.S. 493, 83 L.Ed. 940—Titus v. 
Walllck, Ohio, 69 S.Ct. 657, 306 U. 
S. 282, 83 L.Ed. 653—^Adam v. 

Saengcr, Tex., 68 S.Ct. 454, 303 U. 
S. 69, 82 L.Ed. 649, rehearing de¬ 
nied 58 S.Ct. 640, 303 U.S. 666, 82 
L.Ed. 1123, mandate conformed to. 
Civ.App., 119 S.W.2d 687, certiorari 
denied Saenger v. Adam, 69 S.Ct. 
832, 307 U.S. 628, 83 L.Ed. 1611— 
Alaska Packers Ass’n v. Industrial 
Accident Commission of Califor¬ 
nia, Cal., 55 S.Ct. 618, 294 U.S. 632, 
79 L.Ed. 1044. 

Somloil 

(1) Where it is claimed that one 
state has denied full faith and credit 
to a Judgment of another state on 
the ground that domicil essential to 
Jurisdiction of the court rendering 
the original Judgment was found not 
to exist. Supreme Court of United 
States cannot determine the fact of 
domicil, but will determine whether 
due respect has been paid the orig¬ 
inal Judgment or whether such duty 
has been evaded. 

U.S.—Williams v. State of North 
Carolina, N.C., 65 S.Ct. 1092, 825 
U.S. 22$, 89 L..Ed. 1577, 167 A.L.R. 
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fused to give full faith and credit to the public acts 
and records and judicial proceedings of another 
state, as required by the Federal Constitution, 
raises a federal question authorizing a review by 
the United States Supreme Court,^® unless the claim 
is frivolous, unsubstantial, or contrary to the law 
as established by prior decisions of the Supreme 
Court.^i 

A decision of a court of one state which merely 
construes a statute, or a public act or record, of 
another state, the validity of which is not assailed, 
is not reviewablc on the ground that a question of 
full faith and credit is involved, ^2 unless such con¬ 
struction is contrary to, or inconsistent with, a con¬ 
struction authoritatively established in such other 
state.^® 

Judgments of same state. The fact that a state 
court refuses to give a judgment rendered by a 
court of the same state its proper effect as an es¬ 
toppel does not present a federal question review- 
able by the Supreme Court.^^ 

§ 251. -Rights Claimed under Judg¬ 

ments or Proceedings of Federal 
Courts 

The United States Supreme Court is authorized to 


review a decision of a state court Involving rights claimed 
by reason of a Judgment of, or proceedings in, a federal 
court. 

Inasmuch as a decision by a state court with re¬ 
spect to rights claimed by reason of a judgment of, 
or proceedings in, a federal court involves an au¬ 
thority exercised under the United States, such 
decision may be reviewed by the United States 
Supreme Court,^® unless the claim is frivolous, un¬ 
substantial, or contrary to the law as established 
by prior decisions of the Supreme Court.**® 

However, the mere fact that such rights may be 
in some way involved in, or connected with, pro¬ 
ceedings in a state court is not of itself sufficient 
to authorize such review and so if it is ad¬ 
mitted that the judgment of the federal court was 
valid and the proceedings regular, and the issue 
relates merely to the title to property as between 
defendant in execution, or the purchaser under it, 
and the party making the adverse claim, no federal 
question is presented.*® Likewise, if the decision of 
the state court depends wholly on general rules of 
law or local statutes, no federal question is raised, 
although the opinion of the Supreme Court in a 
former suit is disregarded.*® 


1366, rehearing: denied 66 S.Ct. 
1500, 326 U.S. 895, 89 L.Ed. 2006. 
(2) Where it was claimed that the 
court of one state had denied full 
faith and credit to divorce decree of 
another state because domicil essen¬ 
tial to Jurisdiction of divorce court 
was found not to exist. Supreme 
Court of United States could set 
aside such hnding: only if it was 
without foundation; and where court 
of one state finds on ample evidence 
that domicil did not exist, the Su¬ 
preme Court of United States cannot 
hold that such judgment was denied 
full faith and credit. 

U.S.—Williams v. State of North 
Carolina, supra. 

40. U.S.—^Hughes v. Fetter, Wls., 71 
S.Ct. 980, 341 U.S. 609, 96 L.Ed. 
1212-—Williams v. State of North 
Carolina, N.C., 66 S.Ct. 1092, 826 
U.S. 226, 89 L.Ed. 1677, 167 A.L.R. 
1366, rehearing denied 65 S.Ct. 
1560, 326 U.S. 896, 89 L.Ed. 2006— 
Barber v. Barber, Tenn., 65 S.Ct. 
137, 323 U.S. 77, 89 L.Ed. 82, 167 
A.L.R. 163—^Adam v. Saenger, Tex., 
58 S.Ct. 454, 303 U.S. 69, 82 L.Ed. 
649, rehearing denied 58 S.Ct. 640, 
808 U.S. 666, 82 L.Ed. 1123, man¬ 
date conformed to, Civ.App., 119 S. 
W.2d 687, certiorari denied Saen¬ 
ger V. Adam, 69 S.Ct. 832, 307 U.S. 
628, 88 L.Ed. 1611—JBtna Life Ins. 
Co. V. Dunken, Tex., 46 S.Ct. 129, 
266 U.S. 889, 69 L.Ed. 842. 


Md.—Johnson v. Johnson, 86 A.2d 
620, 199 Md. 329. 

26 C.J. p 937 note 45. 

Bes Judicata uuder **fnll faith aud 
credit*’ clause 

Under the “full faith and credit” 
clause of the Constitution, the local 
doctrines of res Judicata, generally 
speaking, become a part of national 
jurisprudence and, therefore, “feder¬ 
al Questions” cognizable in the Unit¬ 
ed States Supreme Court. 

U.S.—^Riley v. New Tork Trust Co., 
Del., 62 S.Ct. 608, 816 U.S. 848, 86 
L.Ed. 885. 

41. U.S.—Pink V. A. A. A. Highway 
Express, Ga., 62 S.Ct. 241, 314 U.S. 
201, 86 L.Ed. 152, 137 A.L.R. 967, 
rehearing denied 62 S.Ct. 477, 314 
U.S. 716, 86 L.Ed. 670—^Manhattan 
L. Ins. Co. V. Cohen, Tex., 84 S.Ct. 
874, 234 U.S. 123, 58 L.Ed. 1245. 

26 C.J. p 937 note 46. 

Substantial character of federal 
question generally see supra S 243. 

42. U.S.—Hartford L. Ins. Co. v. 
Johnson, Mo., 89 S.Ct. 386, 249 U.S. 
490, 68 L.Ed. 722. 

25 C.J. p 937 note 47. 

43. U.S.—^Hartford U Ins. Co. v. 
Johnson, supra. 

44. U.S.—Phoenix F. & M. Ins. Co. v. 
Tennessee, Tenn., 16 S.Ct. 471, 161 
U.S. 174, 40 L.Bd. 660. 

45. U.S.—Toucey v. New Tork Life 
Ins. Co., Mo., 62 S.Ct. 189, 814 U.S. 
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118, 86 KEd. 100, 137 A.L.R. 967— 
Phoenix Finance Corporation v. 
lowa-Wisconsin Bridge Co., Iowa, 
62 S.Ct. 139, 314 U.S. 118, 86 L.Ed. 
100, 137 A.L.R. 967—Titus v. Wal- 
llck, Ohio, 59 S.Ct. 657, 306 U.S. 
282, 83 L.Ed. 663—Stoll v. Gottlieb, 
Ill., 69 S.Ct. 134, 306 U.S. 165, 83 
L.Ed. 104, rehearing denied 59 S.Ct. 
260, 306 U.S. 675, 83 L.Ed. 437— 
Penn General Casualty Co. v. Com¬ 
monwealth of Pennsylvania ex rel. 
Schnader, Pa., 65 S.Ct. 386, 294 U. 
S. 189, 79 L.Ed. 850—Myers v. In¬ 
ternational Trust Co., Mass., 44 S. 
Ct. 86, 263 U.S. 64, 68 L.Ed. 166. 

25 C.J. p 938 note 50. 

Mode of review see infra S 272. 
Operation and effect of federal Judg¬ 
ments in state courts see Judg¬ 
ments 8 901. 

46. U.S.—State of Arkansas ex rel. 
Utley, for Use and Beneflt of 
Craighead County, Ark., v. St. 
Louis-San Francisco Ry. Co., 46 
S.Ct. 66, 269 U.S. 172, 70 L.Ed. 219. 

25 C.J. p 938 note 51. 

Substantial character of federal 
question generally see supra 8 243. 

47. U.S.—^Avery v. Popper, Tex., 21 
S.Ct. 94, 179 U.S. 305, 45 L.Ed. 203. 

25 C.J. p 938 note 62. 

48. U.S.—^Avery v. Popper, supra. 

26 C.J. p 938 note 58. 

49. U.S.—Leathe v. Thomas, Ill., 28 
S.Ct. SO, 207 U.S. 93, 52 L.Ed. 118. 

26 C.J. p 938 note 64. 
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§ 252. -Constitutional Limitations on 

Power of Congress 

A contention that action under atate authority vio* 
fated provialonc of the Federal Constitution limiting the 
powers of Congress or the federal government involves no 
federal question which will sustain a review by the 
United States Supreme Court of a decision of a state 
court. 

Review of a decision of a state court by the United 
States Supreme Court may not be had on the basis 
of a contention that action under state authority 
involves a violation of provisions of the Federal 
Constitution which are a limitation on the powers of 
Congress or the federal government only.®® This 
rule has been applied where the question presented 
was whether religious liberty was impaired by a 
state law,5i but, as shown in Constitutional Law § 
206, the Fourteenth Amendment to the Federal Con¬ 
stitution now safeguards religious liberty from state 
interference. 

§ 253. — Right to Remove Case to Fed¬ 
eral Court 

The United States Supreme Court usually may review 
the action of a state court on an application to remove 
a cause to a federal court. 

Since a federal question usually is involved in 
the action of a state court on an application to re¬ 
move a cause to a federal court, such action may be 
reviewed by the United States Supreme Court.®^ 
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However, where a federal court remands a removed 
cause and the state court thereupon proceeds to a 
judgment therein, which is affirmed by the court of 
last resort of the state, such court cannot be said 
to have decided against any federal right by reason 
of the proceedings for removal which will render its 
judgment subject to review by the Supreme Court, 
nor is the action of the federal court in remanding 
the cause subject to review on proceedings to review 
the action of the state court.®® 

Where a cause removed to a federal court has 
been by it remanded to the state court, the denial 
by the state court of a second petition for removal 
presenting no different ground therefor is not a de¬ 
nial of a federal right.®* 

§ 254. — Questions Relating to Public 
Lands 

Where questions decided by a state court relating to 
public lands of the United States, and titles derived from, 
or confirmed by, the federal government, constitute fed¬ 
eral questions, they are reviewable by the United States 
Supreme Court. 

As a general rule, questions decided by a state 
court relating to the public lands of the United 
States, entries on, and rights therein, and titles de¬ 
rived from, or confirmed by, the United States, may 
be federal so as to be within the reviewing power 
of the United States Supreme Court.®® However, 


50. U.S.—Gaines v. State of Wash¬ 
ington, Wash., 48 S.Ct. 468, 277 U. 
S. 81, 72 L.Ed. 793. 

25 C.J. p 939 note 55. 

Necessity for substantial federal 
question generally see supra S 243. 

Onaranty of repuhlloaa form of gov¬ 
ernment 

Whether or not the adoption of an 
Initiative and referendum provision 
deprives a state of a republican form 
of government, under U.S.Const. Art 
IV if 4, Is not a federal judicial ques¬ 
tion which will support a review by 
the Supreme Court of the United 
States. 

U.S.—Marshall v. Dye. Ind., 34 S.Ct. 

92, 231 U.S. 250, 58 L.Ed. 206, 

12 C.J. p 871 note 62. 

51. U.S.—Permoll v. Municipality 
No. 1 of City of New Orleans, La., 
3 How. 689, 11 L.Bd. 789. 

52. U.S.—Metropolitan Casualty Ins. 
Co. V. Stevens, Mich., 61 S.Ct. 716, 
312 U.S. 563, 85 L.Ed. 1044. 

Ammond v. Pennsylvania R. Co., 
C.C.A.Ohlo, 125 F.2d 747. certiorari 
denied 62 S.Ct. 1283, 316 U.S. 691, 
86 L.Ed. 1762. 

Ky.—Pool V. Commonwealth, *18 S. 

W.2d 603, 308 Ky. 107. 

Hiss.—Montgomery & Atlanta Motor 


Freight Lines v. Morris, 8 So.2d 
502, 193 Miss. 211. 

S.C.—Jennings v. Southern Ry. Co., 
160 S.E. 309, 162 S.C. 322. 

25 C.J. p 939 note 57. 

Removal of causes to federal courts 
see Removal of Causes $ 1 et seq. 
Olroumstaaoes nader which no real 
federal qnestion involved 

(1) Where a state court which de¬ 
nies a petition for removal is as¬ 
sured that the federal court will de¬ 
cide promptly the question of remov¬ 
ability, It is better practice for the 
state court to await that decision be¬ 
fore proceeding in the cause, but 
failure to do so is not a denial of a 
federal right If the cause was not 
removable. 

U.S.—Metropolitan Casualty Ins. Co. 
v. Stevens, Mich., 61 S.Ct. 715, 312 
U.S. 563, 85 L.Ed. 1044. 

(2) Other cases see Demlng v. 
Carlisle Packing Co., Wash., 33 S.Ct. 
80. 226 U.S. 102, 57 L.Ed. 140. 

25 C.J. p 939 note 57 ta3-[d]. 

53. U.S.—^Metropolitan Casualty Ins. 
Co. V. Stevens, Mich., 61 S.Ct. 715, 
812 U.S. 668, 86 L.Ed. 1044—Yan- 
kau8 V. Feltenstein, N.Y., 37 S.Ct. 
667, 244 U.S. 127, 61 L.Bd. 1086— 
Nelson v. Maloney, N.T., 19 S.Ct. 
622, 174 U.S. 164, 48 L.Bd. 984— 
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Missouri Pac. R. Co. v. Fitzgerald, 
Neb., 16 S.Ct. 389, 160 U.S. 656, 40 
L.Ed. 536. 

54. U.S.—McLaughlin v. Hallowell, 
Iowa, 33 S.Ct. 465, 228 U.S. 278, 67 
L.Ed. 835. 

55. U.S.—^James Stewart & Co. v. 
Sadrakula, N.Y., 60 S.Ct. 431. 309 
U.S. 94, 84 L.Ed. 696, 127 A.L.R. 
821. 

25 C.J. p 939 note 60. 

Post olBos sits 

Supreme Court had Jurisdiction of 
appeal from final judgment of New 
York court awarding damages for ac¬ 
cidental death, where New York 
statute necessarily was sustained 
against contention that its applica¬ 
tion to the case violated constitu¬ 
tional provisions as to exclusive au¬ 
thority of United States over a post 
office site purchased with consent of 
New York. 

U.S.—James Stewart & Co. v. Sad¬ 
rakula, supra. 

Surrender of legislative power to 
federal govenunent 
(1) Whether state of Washington 
has yielded exclusive legislative au¬ 
thority to the federal government 
over land acquired by the United 
States in connection with the Grand 
Coulee dam and power plant project 
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such questions arc not necessarily of this charac- 
ter.5* A decision based on the construction of 
apparently conflicting patents from a state for the 
land in dispute is not reviewable by the Supreme 
Court.57 

§ 255. - Questions Relating to Mines or 

Minerals 

In some circumstances, decisions of state courts in¬ 
volving mines and minerals may present federal questions 
reviewable by the United States Supreme Court. 

Review by the United States Supreme Court is 
not authorized by the mere fact that an action in 
a state court relates to mines, minerals, mining 
claims, or mining lands but in so far as rights 
in minerals or mining lands are based on acts of 
Congress, federal questions authorizing such a re¬ 
view may be, and frequently are, involved in such 
litigation.^® 

§ 256. - Questions Relating to Bank¬ 

ruptcy and Liens 

Decisions of state courts involving the federal bank¬ 
ruptcy act may bo reviewed by the United States Su¬ 
preme Court. 

As a general rule, decisions of state courts involv¬ 
ing the federal bankruptcy act are reviewable by the 
United States Supreme Court,®® but such review 
is not necessarily authorized by the mere fact that 
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a decision is connected with a case of bankruptcy.®^ 

The effect of a lien claimed under state law in re¬ 
lation to a provision of federal law for the collec¬ 
tion of debts owing the United States is always ai 
federal question.®^*® Hence a state court’s charac¬ 
terization of a lien as specific and perfected is not 
conclusive and is subject to re-examination by the 
United States Supreme Court, although the state 
court characterization is entitled to weight.®^-^®" 
However, if the state court itself characterizes the 
lien asserted in opposition to a claim of the federal 
government as inchoate, such characterization is 
practically conclusive.®^-^® 

§ 257. - Questions Relating to Patents 

The United States Supreme Court may review a deci¬ 
sion of a state court against a defendant’s contention 
that the suit arises under the patent laws. 

Ordinarily a decision of a state court against de¬ 
fendant’s contention that the suit arises under the 
patent laws of which the federal court has exclusive 
jurisdiction, sec supra § 32, is a decision against a 
claim of immunity under the laws of the United 
States and may be reviewed by the United States 
Supreme Court ;®2 but the mere fact that a patent 
or patent right is concerned in litigation is not stifii- 
cient to authorize such review where no federal 
question is presented.®® 


Involves extent of jurisdiction of the 
United States and is a "federal ques¬ 
tion." 

U.S.—Silas Mason Co. v. Tax Com¬ 
mission of State of Washington, 
Wash., 68 S.Ct. 233, 302 U.S. 186, 
82 L.Ed. 187—Ryan v. State of 
Washington, Wash., 68 S.Ct. 233, 
302 U.S. 186, 82 KEd. 187. 

(2) Supreme Court, if at liberty to 
construe Washington statute giving 
consent to acquisition of certain 
rights by United States, should give 
great weight to state court’s views 
on intent and limitations of statute 
in granting consent and cession, and 
Supreme Court should accept that 
construction unless satisfied that it 
does violence to a federal right based 
on statute, defeating the reasonable 
anticipation and purpose of securing 
through operation of statute an es¬ 
sential and exclusive legislative au¬ 
thority for the federal government. 
U.S.—Silas Mason Co. v. Tax Com¬ 
mission of State of Washington, 
supra—Ryan v. State of Washing¬ 
ton, Wash., 68 S.Ct. 233, 302 U.S. 
186, 82 L.Ed. 187. 

66. U.S.—Noble v. Oklahoma City, 
Okl., 56 S.Ct. 662, 297 U.S. 481, 80 
L.Ed. 816—Higgins v. Oklahoma 
City, Okl., 66 S.Ct. 662. 297 U.S. 
481, 80 L.Ed. 816. 

26 C.J. p 939 note 61. 


57. U.S.—White v. Leovy, La., 19 
S.Ct. 604, 174 U.S. 91, 43 L.Ed. 907. 

58. U.S.—Speed v. McCarthy, S.D., 21 
S.Ct. 613, 181 U.S. 269, 46 L.Ed. 
866 . 

26 C.J. p 940 note 63. 

State decisions on questions relating 
to mines and minerals as binding 
on federal courts see supra $ 189. 

59. U.S.—Lavagnlno v. Uhllg, Utah, 
26 S.Ct. 716, 198 U.S. 443, 49 L.Ed. 
1119. 

26 C.J. p 940 note 64—40 C.J. p 879 
note 80. 

60. U.S.—McKenzie v. Irving Trust 
Co., N.Y., 66 S.Ct. 406, 323 U.S. 365, 
89 L.Ed. 306—^Fischer v. Pauline 
Oil & Gas Co., Okl., 60 S.Ct. 636, 
309 U.S. 294, 84 L.Ed. 764, rehear¬ 
ing denied 60 S.Ct. 706, 309 U.S. 
697, 84 L.Ed. 1037. 

26 C.J. p 941 note 66. 

State decisions on questions relating 
to bankruptcy as binding on feder¬ 
al courts see supra S 189 b. 

61. U.S.—^Thompson v. Fairbanks, 
Vt., 26 S.Ct. 806, 196 U.S. 616, 49 
L.Bd. 677. 

25 C.J. p 941 note 66. 

6X.S U.S.—^U. S. V. Security Trust & 
Sav. Bank of San Diego, Cal., 71 
S.Ct. Ill, 340 U.S. 47, 96 L.Bd. 63— 
People of State of Illinois ex rel. 
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Gordon v. Campbell, Ill., 67 S.Ct. 
340, 329 U.S. 362, 91 L.Ed. 348. 
61.10 U.S.—U. S. V. Security Trust 
& Sav. Bank of San Diego, Cal.. 71 
S.Ct. Ill, 340 U.S. 47, 95 L.Ed. 53— 
People of State of Illinois ex rel. 
Gordon v. Campbell, Ill., 67 S.Ct. 
340, 329 U.S. 362, 91 L.Ed. 348. 
Mnniclpal liens 

State court’s characterization of 
municipal Hens for real estate taxes 
and water rents as ".specifle" and 
"perfected" was not conclusive 
against federal government In action 
involving relative priority, of statu¬ 
tory federal and municipal liens, to 
proceeds of mortgage foreclosure sale 
of property to which liens attached. 
U.S.—U. S. V. City of New Britain. 
Conn., Conn., 74 S.Ct. 367, 347 U.S. 
81, 98 L.Ed. 520. 

61.15 U.S.—TJ. S. V. Security Trust 
& Sav. Bank of San Diego, Cal., 71 
S.Ct. Ill, 340 U.S. 47, 96 L.Ed. 63— 
People of State of Illinois ex rel. 
Gordon v. Campbell, HI., 67 S.Ct. 
340, 329 U.S. 362, 91 L.Ed. 348. 

62. U.S.—Dale Tile Mfg. Co. v. Hy¬ 
att, N.Y., 8 S.Ct. 766, 125 U.S. 46, 
31 L.Ed. 683. 

63. U.S.—Walter A. Wood Mowing 
& Reaping Mach. Co. v. Skinner, 
Mich., 11 S.Ct. 628, 139 U.S. 293, 
36 L.Ed. 193—^Feliz y» Scharnweb- 
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§ 258. -- Questions Relating to National 

Banks 

The United States Supreme Court may review deci¬ 
sions of state courts with reference to the rights, powers, 
duties, iiabilities, etc., of nationai banks. 

Since national banks have been created by act of 
Congress, decisions of state courts with reference 
to the rights, powers, duties, liabilities, etc., of such 
banks, or their officers, directors, or stockholders, 
ordinarily involve federal questions and they may 
be reviewed by the United States Supreme Court.®^ 
However it does not necessarily follow from the 
mere fact that a decision relates to national banks 
that it involves a federal question authorizing such 
review.®^ 

§ 259. - Questions Relating to Commerce 

and Navigable Waters 

Where a decision of a state court involves a question 
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relating to interstate commerce or navigable watere It 
may be reviewed by the United States Supreme Court. 

As a general rule, a question involving the author¬ 
ity of Congress over commerce and navigable waters 
is federal in its nature so as to authorize a review 
by the United States Supreme Court of a decision of 
a state court.A review may be denied, however, 
where the contention relied on is frivolous, unsub¬ 
stantial, or contrary to the law as settled by previous 
decisions of the Supreme Court.^^ 

§ 260. -Questions Relating to Taxation 

and Assessments 

Unless a federal question Is Involved, decisions of 
state courts relating to taxation and assessments are not 
reviewable by the United States Supreme Court. 

Inasmuch as state decisions with relation to taxa¬ 
tion and assessments usually turn on local rather 
than federal questions, they are not subject to re¬ 
view by the United States Supreme Court.®^ How- 


«r, Ill., 8 S.Ct. 769, 126 U.S. 64, 81 
L..Ed. 687. 

«64. U.S.—Fisher v. Whlton, Tenn., 
63 S.Ct. 175, 317 U.S. 217, 602, 87 
L.Ed. 223—First Nat. Bank of 
Ctuthrie Center v. Anderson, Iowa, 
4 6 S.Ct. 136, 269 U.S. 341, 70 L.Ed. 
295. 

25 C.J. p 941 note 71. 

State decisions relating to national 
banks as binding on federal courts 
see supra § 189 b. 

Liability of stockholder for assess¬ 
ment on stock 

U.S.—Seabury v. Green, S.C., 65 S.Ct. 
.373, 294 U.S. 166, 79 L.Ed. 834, 96 
A.L.R. 1463. 

65. U.S.—Seeberger v. McCormick, 
Ill., 20 S.Ct. 128, 176 U.S. 274, 44 
L.Ed. 161. 

25 C.J. p 941 note 72. 

Application of state statute prohibit, 
ing branch banking 
Whether a state statute prohibit¬ 
ing the maintenance of branch banks 
applies to national banks is conclu¬ 
sively established by the state court 
decision. 

U.S.—First Nat. Bank in St. Louis v. 
State of Missouri at inf. Barrett, 
Mo., 44 S.Ct. 218. 263 U.S. 640, 68 
L.Bd. 486. 

Bnling in state oonrt that state 
law authorises tauatiou claimed to 
discriminate between national bank 
shares and moneyed capital Invested 
in competition therewith must be ac¬ 
cepted by the United States Supreme 
Court. 

U.S.—First Nat. Bank of Guthrie Cen¬ 
ter V. Anderson, Iowa, 46 S.Ct. 136, 
269 U.S. 841, 70 L.Ed. 295. 

66 . U.S.—^Atchison, T. & S. F. Ry. 
Co V. Public Utilities Commission 
of Cal., Cal., 74 S.Ct 92. 846 U.S. 


346, 98 L.Ed. 51—Cities Service Gas 
Co. v. Peerless Oil & Gas Co., Okl., 
71 S.Ct. 216, 340 U.S. 179, 96 L.Ed. 
190—Central Greyhound Lines of 
N. Y. V. Mealey. N.Y., 68 S.Ct. 1260, 
334 U.S. 663, 92 L.Ed. 1633—Kan¬ 
sas City Southern Ry. Co. v. Road 
Improvement Dist. No. 3 of Sevier 
County. Ark., 45 S.Ct. 136, 266 U.S. 
379, 69 L.Ed. 336—^Davis v. Green, 
Miss., 43 S.Ct. 123, 260 U.S. 849, 67 
L.Ed. 299—^Eureka Pipe Line Co. v. 
Hallanan, W.Va., 42 S.Ct. 101, 257 
U.S. 266, 66 L.Ed. 227. 

Conn.—Lavery's Main St. Grill, Inc. v. 
Hotel and Restaurant Employees- 
Bartenders Union Local 288, 147 
A.2d 902, 146 Conn. 93—Moran v. 
New York, N. H, & H. R. Co., 140 A. 
818, 107 Conn. 454. 

25 C.J. p 942 note 73. 

Whether approval by interstate 
commerce commission was necessary 
before consolidated railroad corpora¬ 
tion legally could assume obligation 
of one of its constituent companies 
on a guaranty of bonds Issued by 
another company presented a “federal 
question’* which was before the Su¬ 
preme Court on appeal from state 
court. 

U.S.—New York, C. & St. L. R, Co. v. 
Frank, N.Y., 62 S.Ct. 258, 314 U.S. 
360, 86 L.Ed. 277. 

67. U.S.—Bell Telephone Co. of 
Pennsylvania v. Pennsylvania Pub¬ 
lic Utility Commission, Pa., 60 S.Ct. 
411, 809 U.S. 80, 84 L.Ed. 568—J. 
Bacon & Sons v. Martin, Ky., 59 S. 
Ct. 267, 306 U.S. 380, 83 L.Ed. 233— 
Missouri Pac. Ry. Co. v. McGrew 
Coal Co., Mo., 41 S.Ct. 404, 266 U.S. 
134, 66 L.Ed. 864—^Minneapolis, St. 
P. & S. S. M. Ry. Co. V. C. L. Mer¬ 
rick Co., N.D., 41 S.Ct. 142, 254 U.S. 
876, 65 L.Ed. 812—Minneapolis, St. 
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P. & S. S. M. Ry. Co. V. Washburn 
Lignite Coal Co., N.D., 41 S.Ct. 140, 
254 U.S. 370, 65 L.Ed. 310. 

26 C.J. p 942 note 74. 

Unsubstantial nature of question 
generally see supra { 243. 

Fixing place of crosslag of railroad 
tracks 

Judgment of state supreme court 
directing entry of order fixing place 
of crossing of railroad spur tracks 
was not in conflict with federal law, 
whether proposed new track consti¬ 
tuted mere spur or extension. 

U.S.—St. Louis Southwestern Ry. Co. 
V. Missouri Pac. R. Co., Ark., 63 S. 
Ct. 616, 289 U.S. 76, 77 L.Ed. 1042. 
Frohibitiou of diving equipment to 
take epougee 

If the state of Florida had power 
to prohibit the use of diving equip¬ 
ment in taking sponges from the 
Gulf of Mexico off the coast of Flori¬ 
da, the Supreme Court was not con¬ 
cerned from the standpoint of the 
Federal Constitution with ruling of 
the state court as to extent of terri¬ 
torial waters, and question before 
the Supreme Court had to be consid¬ 
ered in light of the total power the 
state possessed. 

U.S.—Skiriotea v. State of Florida, 
Fla., 61 S.Ct. 924, 313 U.S. 69, 86 
L.Ed. 1193, rehearing denied 61 S. 
Ct. 1093, 313 U.S. 599, 85 L.Ed. 
1652. 

68. U.S.—^Norton Co. v. Department 
of Revenue of State of Illinois, Ill., 
71 S.Ct. 377, 340 U.S. 634, 96 L.Ed. 
617, conformed to 99 N.E.2d 346, 
409 Ill. 216—Central Greyhound 
Lines of N. Y. v. Mealey. N.Y., 68 
S.Ct. 1260, 834 U.S. 653, 92 L.Ed. 
1633—^Richfield Oil Corp. v. State 
Bd. of Equalisation, 67 S.Ct. 156, 
329 U.S. 69, 91 L.Ed. 80, conformed 
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ever, state decisions may be reviewed by the Sti- 1 character of the subject matter of the action, a fed- 
preme Court where for some reason, other than the ) eral question is involved,although much considera¬ 


te 176 P.2d 872, 29 C.A.2d 660— 
S. R. A., Inc., V. State of Minneso¬ 
ta. Minn., 66 S.Ct. 749, 327 U.S. 
558, 90 L>.Ed. 851—Graves v. 

Schmldlapp, N.T., 62 S.Ct. 870. 815 
tJ.S. 667, 86 L.Ed. 1097—Continen¬ 
tal Assur. Co. V. State of Tennessee, 
Tenn., 61 S.Ct. 1, 311 U.S. 6, 85 L. 
Ed. 6—^Illinois Cent. R. Co. v. State 
of Minnesota, Minn., 60 S.Ct. 419, 
309 U.S. 167, 84 L.Ed. 670, rehearing 
denied Illinois Cent. R. Co. v. State 
of Minnesota, 60 S.Ct. 686, 309 U.S. 
696, 84 L.Ed. 1036—J. Bacon & 
Sons v. Martin, Ky., 69 S.Ct. 267, 
306 U.S. 880, 88 L.Ed. 283—Georgia 
Ry. & Electric Co. v. City of Deca¬ 
tur. Ga., 65 S.Ct. 701, 296 U.S. 165, 
79 L.Ed. 1365—Nlckey v. State of 
Mississippi. Miss., 64 S.Ct. 743. 292 
U.S. 898, 78 L.Ed. 1323—Utley v. 
City of St. Petersburg. Fla., 64 S. 
Ct. 593, 292 U.S. 106, 78 L.Ed. 1155, 
rehearing denied 64 S.Ct. 712, 292 
U.S. 604, 78 L.Bd. 1466—Memphis 
& C. Ry. Co. V. Pace, Miss., 61 S. 
Ct. 108, 282 U.S. 241, 76 L.Ed. 315. 
72 A.L.R. 1096—Spokane County v. 

U. S.. Wash., 49 S.Ct. 321, 279 U.S. 
80. 73 L.Ed. 621—First Nat. Bank 
of Greeley v. Board of Com’rs of 
Weld County, Colo., Colo., 44 S.Ct. 
386, 264 U.S. 460, 68 L.Ed. 784— 
Nickel V, Cole, Nev., 41 S.Ct. 467, 
256 U.S. 222, 65 L.Ed. 900—^Hart¬ 
ford Life Ins, Co. v. Blincoe, Mo., 
41 S.Ct. 276, 266 U.S. 129, 66 L.Ed. 
649. 

26 C.J. p 942 note 76. 

State laws and decisions relating toj 
taxation as binding on federal | 
courts see supra 8 189. | 

Sidewalk assessment 
U.S.—Campbell v. City of Olney, i 
Tex.. 43 S.Ct. 669, 262 U.S. 362, 67 | 
L.Ed. 1021. 

Trancliise tax 

U.S.— Anglo-Chllean Nitrate Sales 
Corporation v. State of Alabama, 
Ala., 63 S.Ct. 373, 288 U.S. 218. 77 
L.Ed. 710. 

Sales tax 

(1) Determinations of the supreme 
court of North Dakota that the pur¬ 
chaser is liable for the sales tax un¬ 
der the North Dakota Sales Tax Act 
are controlling in the United States 
Supreme Court. 

U S.—Federal Land Bank of St. Paul 

V. Bismarck Lumber Co., N.D., 62 
S.Ct. 1, 814 U.S. 96, 86 L.Ed. 65. 

(2) Under Alabama Sales Tax Act 
imposing a legal obligation on pur¬ 
chaser to pay the tax which seller is 
required to add to his sales price and 
to collect from purchaser on collec¬ 
tion of the price, whether the sale is 
for cash or on credit, who in any par¬ 
ticular transaction is a ‘‘purchaser*' 
Within meaning of act, is a question 


of state law on which only the su¬ 
preme court of Alabama can speak 
with final authority. 

U.S.—State of Alabama v. King & 
Boozer. Ala., 62 S.Ct. 43, 814 U.S. 1, 
86 L.Ed. 3. 

(3) Ruling of California supreme 
court that California Retail Sales 
Tax Act is an excise tax for privilege 
of conducting a retail business meas¬ 
ured by gross receipts from sales and 
is not laid on consumer and does not 
become a tax on the sale or because 
of the sale, being a matter of state 
law, is binding on United States Su¬ 
preme Court. 

U.S —Richfield Oil Corp. v. State Bd. 
of Equalization, 67 S.Ct. 166, 329 
U.S. 69, 91 L.Ed. 80, conformed to 
176 P.2d 3»72, 29 C.A.2d 660. 

, Tax on earnings 

I Power or jurisdiction of city to 
tax wage earners on their earnings 
was not open to question on federal 
grounds, where there was no issue as 
to extraterritorial application of tax 
or as to burden on Interstate com¬ 
merce, and where taxpayers, the 
withholding employer, and the tax¬ 
able income earned, were all clearly 
within the territorial jurisdiction and 
power of the state and of the munici¬ 
pality to which its taxing authority 
was delegated. 

U.S.—^Walters v. City of St. Louis, 
Mo.. 74 S.Ct. 606. 347 U.S. 231, 98 
LEd. 660. 

Stock-exchange membership tax 

Whether a membership In the New 
York Stock Exchange owned by a 
resident of Ohio Is subjected to tax¬ 
ation by the laws of Ohio is a ques¬ 
tion of state law, the affirmative an¬ 
swer to which, by the state court of 
last resort, whose decision is sought 
to be reviewed, is controlling on the 
United States Supreme Court. 

U.S.—Citizens’ Nat. Bank of Cincin¬ 
nati v. Durr, Ohio, 42 S.Ct. 16, 267 
U.S. 99, 66 L.Ed. 149. 

Sale of property of delinquent tax¬ 
payers 

The United States Supreme Court 
was bound by determination of su¬ 
preme court of Texas that provisions 
of Texas civil statutes which govern 
the levy, seizure, and sale of prop¬ 
erty of delinquent taxpayers general¬ 
ly are Inapplicable to the gasoline 
tax. 

U.S.—^U. S. V. State of Texas, Tex., 62 
S.Ct. 860, 814 U.S. 480, 86 L.Ed. 
856. 

ud effaot of contract be¬ 
tween a foreign gas corporation de¬ 
livering gas to a Tennessee distribut¬ 
ing company for distribution to Ten¬ 
nessee consumers and the company, 
so far as they established corpora¬ 
tion's participation in, and ownership 
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of. profits derived from the retail' 
sale of gas, so as to render the cor¬ 
poration subject to Tennessee excise 
tax, were local questions conclusive¬ 
ly settled by decision of Tennessee 
supreme court, save only as the Unit¬ 
ed States Supreme Court, in perform¬ 
ance of its duties to safeguard an 
asserted constitutional right under 
the commerce clause, might Inquire 
whether the decision of the state 
question rested on a fair or substan¬ 
tial basis. 

U.S.—Memphis Natural Gas Co. v. 
Beeler, Tenn., 62 S.Ct. 867, 316 U.S. 
649, 86 L.Ed. 1090. 

Pailnre to invoke administrative rem- 
edy 

United States Supreme Court will 
not assume Jurisdiction of suit In¬ 
volving validity of special assess¬ 
ment under due process clause, as 
presenting substantial federal ques¬ 
tion, where administrative remedy 
for correction of defects or inequal¬ 
ities was not Invoked by landowners. 
U.S.—^Utley V. City of St. Petersburg, 
Fla., 64 S.Ct. 693, 292 U.S. 106, 78 
L.Ed. 1156, rehearing denied 64 S. 
Ct. 712, 292 U.S. 604, 78 L.Ed. 1466. 

69 . U.S.—Reconstruction Finance 
Corp. V. Beaver County, Pa., 66 S. 
Ct. 992, 328 U.S. 204, 90 L.Ed. 1172 
—Chesebro v. Los Angeles County 
Flood Control Dist, Cal., 69 S.Ct. 
622, 306 U.S. 459, 83 L.Ed. 921— 
Nashville, C. & St. L. Ry. v. Wal¬ 
lace, Tenn., 63 S.Ct. 345, 288 U.S. 
249. 77 L.Ed. 730, 87 A.L.R. 1191— 
Blodgett V. Silberman, Conn., 48 
S.Ct. 410, 277 U.S. 1, 72 L.Ed. 749— 
Saltonstall v. Saltonstall, Mass. 48 
S.Ct. 226, 276 U.S. 260, 72 L.Ed. 666 
—Millsaps College v. City of Jack- 
son, Miss., 48 S.Ct. 94, 275 U.S. 129, 
72 L.Ed. 196—Hanover Fire Ins. Co. 
V. Carr, 47 S.Ct. 179, 272 U.S. 494, 
71 L.Ed. 372, 49 A.L.R. 713, con¬ 
formed to Hanover Fire Ins. Co. v. 
Harding, 168 N.E. 849, 827 Ill. 690 
—Kansas City Southern Ry. Co. v. 
Road Improvement Dist. No. 8 of 
Sevier County, Ark., 45 S.Ct. 186, 
266 U.S. 379, 69 L.Ed. 835. 

Wis.—State v. Sinclair Refining Co., 
282 N.W. 624, 230 Wls. 266. 

26 C.J. p 942 note 76. 

ISxomptioa of Vnitod Rtatos 

(1) Exemption of property and op¬ 
erations of United States from state’s 
power to tax against will of United 
States, as a matter of federal law, 
forces final decision of validity of 
claimed exemptions thereunder on the 
Supreme Court. 

U.S.—S. R. A., Inc., V. State of Min¬ 
nesota, Minn., 66 S.Ct. 749, 827 U.S. 
668, 90 L.Ed. 851. 

(2) Where California supreme 
court concluded that sales of motor 
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tion is given to the views of the state court.*^® Ac- to the priority of payment as between tax claims 
cordingly, the United States Supreme Court is not of the federal government against an insolvent tax- 
bound by the characterization of a state tax by the payer and claims for taxes due a state under its 
state court so far as such characterization bears on Unemployment Compensation Act.^®-^® 
the question of its constitutional effect under the 

Federal Constitution.70.5 g 261. - Questions Relating to Citizen- 

The United States Supreme Court will grant cer- 

tiorari to resolve a conflict between the decisions ^ decision of a state court that a person Is not a 
of the supreme courts of different states with respect citizen of the United States under the Federal Constltu- 


vehicle fuel to army post exchang-es 
were not exempt from license tax un¬ 
der California statute making tax 
Inapplicable to fuel sold to the fed¬ 
eral government and rested conclu¬ 
sion on Its determination concerning 
relationship between exchanges and 
the federal government, a relation¬ 
ship controlled by federal law, the 
court made a determination of a 
“federal question," and the United 
States Supreme Court was not bound j 
by the determination. | 

U.S.—Standard Oil Co. of California i 

V. John.son. Cal., 62 S.Ct. 1168, 316 | 

U. S. 481, 86 L..Ed. 1611. 

Zmpaot on federal operatloiui 

Impact of state taxation on feder¬ 
al operations may be so close and 
threatening as to compel Judicial in¬ 
tervention to declare state tax inval¬ 
id, or so remote and incidental as to 
Justify federal court in refusing to 
relieve taxpayer from state tux. 

U.S, —s. R. A., Inc., V. State of Min¬ 
nesota, Minn., 66 S.Ct. 749, 327 U.S. 

558, 90 L.Ed. 851. 

Tax ox Imports 

Importance of constitutional ques¬ 
tion as to whether imported ore and 
lumber constituted Imports which 
Were Immune from taxation by a 
State or subdivision thereof warrant¬ 
ed granting of certiorari. 

U.S.—Youngstown Sheet & Tube Co. 

V. Bowers, Ohio & Wis., 79 S.Ct. 

383, 358 U.S. 684, 8 L.Ed.2d 490. 

rederal employee’s exemption from 
state income tax 

Where supreme court of Utah de¬ 
termined that salaries paid attor¬ 
ney for Reconstruction Finance Cor¬ 
poration and Regional Agricultural 
Credit Corporation, both federal 
agencies, were not subject to Utah 
income tax law but the court’s opin¬ 
ion as a whole showed that the court 
felt constrained to conclude as it did 
because of the Federal Constitution 
and the United States Supreme 
Court’s prior adjudications of consti¬ 
tutional immunity, the United States 
Supreme Court was not deprived of 
appellate Jurisdiction on ground that 
the state court’s decision did not in¬ 
volve a "federal question.” 

U.S.—State Tax Commission of Utah 

V. Van Cott, 69 S.Ct. 606, 306 U.S. 

611, 88 L.Ed. 960, mandate con¬ 


formed to Van Cott v. State Tax 
Commission, 96 P.2d 740, 98 Utah 
264. 

Constmetlon of federal statnte 

Meaning of “real property" in fed-j 
eral statute authorizing local taxa-1 
tion of real property of reconstruc¬ 
tion finance corporation or subsid¬ 
iaries thereof was a “federal ques¬ 
tion" which Supreme Court must de¬ 
termine on appeal from Pennsylvania 
supreme court Judgment that ma¬ 
chinery of such corporation’s subsid¬ 
iary was real property subject to 
taxation under Pennsylvania statute. 
U.S.—Reconstruction Finance Corp. 
V. Beaver County, Pa., 66 S.Ct. 992, 
328 U.S. 204, 90 L.Ed. 1172. 

Sltns of property for taxation 
Where asserted federal right turns 
on determination of question of situs 
of property for taxation, Supreme 
Court may analyze facts to apply law, 
and thus to ascertain whether con¬ 
clusion of state court has adequate 
support in evidence. 

U.S.—Johnson Oil Refining Co. v. 
State of Oklahoma ex rel. Mitchell, 
Okl., 64 S.Ct. 162, 290 U.S. 168, 78 
L.Ed, 238. 

Tax act as applied to national banks 

A decision of the supreme court of 
Colorado adjudging the Public Reve¬ 
nue Service Tax Act of Colorado to 
be valid as applied to a national 
bank, after the court had drawn the 
conclusion that manner of state tax¬ 
ation of national banks must accord 
with federal statute and must not 
interfere with federal functions, In¬ 
volved a "federal question" as to va¬ 
lidity of statute as tested by Con¬ 
stitution and laws of the United 
States so as to give Supreme Court 
of the United States Jurisdiction of 
appeal. 

U.S.—Colorado Nat. Bank of Denver 
V. Bedford, Colo., 60 S.Ct. 800, 810 
U.S. 41, 84 L.Ed. 1067. 

70. U.S.—Colorado Nat. Bank of 
Denver v. Bedford, supra—Mill- 
saps College V. City of Jackson, 
Miss., 48 S.Ct. 94, 276 U.S. 129, 72 
L.Ed. 196—^New York, Philadelphia 
& Norfolk Telegraph Co. v. Dolan, 
Del,, 44 S.Ct. 460, 265 U.S. 96, 68 
L.Ed, 916—^People ex rel. Clyde v. 
Gilchrist, N.Y., 43 S.Ct 601, 262 U. 
S. 94, 67 L.Ed. 883. 
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Sifset of charter 

Under provision of perpetual cor¬ 
porate railroad charter granted by 
Georgia legislature limiting tax on 
stock of corporation to one half of 
one per cent on net proceeds of in¬ 
vestment, decision of Supreme Court 
of Georgia that such provision ap¬ 
plied only to a property tax, and did 
not preclude collection by state of 
income tax on ground that the tax 
as applied to the corporation impaired 
obligation of contracts was not man¬ 
ifestly wrong, and hence would not 
be disturbed. 

U.S.—^Atlantic Coast Line R. Co. v. 
Phillips, Ga.. 67 S.Ct. 1684, 332 U.S. 
168, 91 L.Ed. 1977, 173 A.L.R. 1. 
70.5 U.S.—New Jersey Realty Title 
Ins. Co. V. Division of Tax Appeals 
in Dept, of Taxation and Finance 
of N. J., N.J., 70 S.Ct. 413, 338 U. 
S. 666, 94 L.Ed. 439~-Ricbfleld Oil 
Corp. V. State Bd. of Equalization, 
67 S.Ct. 166, 329 U.S. 69, 91 L.Ed. 
80, conformed to 176 P.2d 372, 29 C. 
A.2d 660—State of Wisconsin v. J. 
C. Penney Co., 61 S.Ct. 246, 811 U.S. 
436. 85 L.Ed. 267, 130 A.L.R. 1229. 
followed in State of Wisconsin v. 
P. W. Woolworth Co., 61 S.Ct. 395, 
811 U.S. 622, 85 L.Ed. 895, rehear¬ 
ing denied 61 S.Ct. 444, 812 U.S. 712, 
85 L.Ed. 1143, and mandate con¬ 
formed to J. C. Penney Co. v. Wis¬ 
consin Tax Commission. 298 N.W. 
186. 238 Wis. 69, 134 A.L.R. 008-— 
Schuylkill Trust Co. v. Common¬ 
wealth of Pennsylvania, Pa., 66 S. 
Ct. 31, 296 U.S. 113, 80 L.Ed. 91— 
Senior v. Braden, Ohio, 66 S.Ct. 
800. 295 U.S. 422. 79 L.Ed. 1520, 100 
A.L.R. 794—Carpenter v. Shaw, 
Okl., 60 S.Ct. 121, 280 U.S. 363, 74 
L.Ed. 478—Macallen Co. v. Com¬ 
monwealth of Massachusetts, 
Mass., 49 S.Ct. 432, 279 U.S. 620. 73 
L.Ed. 874, 65 A.L.R. 866, rehearing 
denied Macallen Co. v. Common¬ 
wealth of Massachusetts, 60 S.Ct. 
14, 280 U.S. 613, 74 L.Bd. 685—New 
York. Philadelphia & Norfolk Tele¬ 
graph Co. V. Dolan, Del., 44 S.Ct. 
450. 266 U.S. 96. 68 L.Ed. 916—St. 
Louis Cotton Compress Co. v. State 
of Arkansas. Ark., 48 S.Ct. 125, 269 
U.S. 346, 67 L.Ed. 297. 

70.10 U.S.—People of State of Illi¬ 
nois ex rel. Gordon v. U. S., III., 66 
S.Ct. 841, 828 U.S. 8, 90 L.Ed. 1049. 
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tion and lawt may be reviewed by the United States Su¬ 
preme Court. 

A decision of a state court that a person born in 
a foreign country and claiming to have become a 
citizen of the United States by the operation of the 
Federal Constitution and laws is not such citizen, 
and therefore not eligible to the office of governor 
of a state, may be reviewed by the Supreme Court 
of the United States.*^! 

§ 262. - Questions Relating to Legal 

Tender 

The United States Supreme Court usually may review 
decisions of state courts involving questions as to what 
is, or is not, legal tender. 

Since questions in decisions of state courts as 
to what is, or is not, legal tender and a medium of 
payment usually involve the validity of a federal 
statute or the construction of a federal statute under 
which a right is claimed, they are rcvicwable by the 
United States Supreme Court.72 


36 aJ.S- 

§ 263. — Questions Arising under State 
Constitution 

Unless a federal question is involved, a decision of a 
state court with respect to a question arising under the 
state constitution will not be reviewed by the United 
States Supreme Court. 

A state supreme court is, for exclusively state 
purposes, the ultimate tribunal in construing the 
meaning of the state constitution,72.00 and where 
no federal question is involved, the United States 
Supreme Court cannot review a decision of a state 
court with respect to a question arising under the 
constitution of the state,73 even though the Federal 
Constitution contains a provision, limiting the power 
of Congress, practically identical with the provision 
of the state constitution.^^ So, the validity of state 
statutes under a state constitution is not a question 
reviewable by the United States Supreme Court,74.6 
and such court has no concern with the question of 
delegation of legislative or quasi-legislative powers 
to a state commission or board.74.io 


71. U.S.—Boyd v. State of Nebraska, 
Neb., 12 S.Ct. 375, 143 U.S. 136, 36 
L.Ed. 103. 

72. U.S.—^Woodruff v. State of Mis¬ 
sissippi, Miss., 16 S.Ct. 820, 162 U. 
S. 291, 40 L.Ed. 973. 

26 C.J. p 942 note 78. 

72.50 U.S.—State ex rel. Dyer v. 
Sims, W.Va., 71 S.Ct. 667, 341 U.S. 
22, 96 L.Ed. 713. 

73. U.S.—In re Murchison, Mich., 76 
S.Ct. 623, 349 U.S. 133, 99 L.Ed. 942 
—Paterno v. Lyons, N.Y., 68 S.Ct. 
1044, 334 U.S. 314, 92 L.Ed. 1409— 
Schuylkill Trust Co. v. Common¬ 
wealth of Pennsylvania, Pa., 58 S. 
Ct. 296, 302 U.S. 606, 82 L.Ed. 392— 
Senn v. Tile Layers Protective Un¬ 
ion, Local No. 6, Wls., 67 S.Ct. 857, 
301 U.S. 468, 81 L.Ed. 1229—Pow¬ 
ell V. State of Alabama, Ala., 63 S. 
Ct. 66, 287 U.S. 45, 77 L.Ed. 168, 84 
A.L.R. 627—Patterson v. State of 
Alabama, Ala., 63 S.Ct. 66, 287 U.S. 
46, 77 L.Ed. 168, 84 A.L.R. 627— 
Weems v. State of Alabama, Ala., 
53 S.Ct. 66, 287 U.S. 46, 77 L.Ed. 
168, 84 A.L.R. 627—^Atchison, T. & 
S. P. Ry. Co. V. Railroad Commis¬ 
sion of State of California, Cal., 61 
S.Ct. 663, 283 U.S. 380, 76 L.Ed. 
1128—Blodgett v. Silberman, Conn., 
48 S.Ct. 410, 277 U.S. 1, 72 L.Ed. 
749—Swiss Oil Corporation v. 
Shanks, Ky., 47 S.Ct. 393, 278 U.S. 
407, 71 L.Ed. 709. 

Neb.—Johnson v. Radio Station 
WOW, 19 N,W.2d 863, 146 Neb. 429. 
Tex.—Jackson v. State, 280 S.W. 202, 
103 Tex.Cr. 318, certiorari denied 
46 S.Ct. 474, 271 U.S. 661, 70 L.Ed. 
1138. 

26 C.J. p 942 note 79. 

Decisions of state ctvurts as to va¬ 
lidity and construction of state 


constitutions as binding on federal 
courts see supra S§ 171, 189. 
Powers of municipality 

The decision of the state supreme 
court that a municipality under the 
constitution and laws of the state 
had power to contract with electric 
railway company as to fares. In the 
absence of action by the state, is 
controlling on the United States Su¬ 
preme Court. 

U.S.—Georgia Ry. & Power Co. v. 
Town of Decatur, Ga., 43 S.Ct. 613, 
262 U.S. 432, 67 L.Ed. 1066. 
Validity of order of commission 
Decision of Illinois supreme court 
upholding an order of the Illinois 
commerce commission conclusively 
established that under the constitu¬ 
tion and laws of Illinois the order 
was valid. 

U.S.—Alton R. Co. v. Illinois Com¬ 
merce Commission, Ill., 59 S.Ct. 
340, 306 U.S. 648, 83 L.Ed. 344. 
Whether state court exceeded its 
functions or authority under the 
state constitution will not sustain 
the appellate jurisdiction of the Su¬ 
preme Court. 

U.S.—Schuylkill Trust Co. v. Com¬ 
monwealth of Pennsylvania, Pa., 68 
S.Ct. 296, 302 U.S. 606, 82 L.Ed. 
392—Burt v. Smith, N.Y., 27 S.Ct. 
37, 203 U.S. 129, 61 L.Ed. 121. 

74. U.S.—Ensign v. Commonwealth 
of Pennsylvania, Pa., 33 S.Ct. 321, 
227 U.S. 692, 67 L.Ed, 1139. 

26 C.J. p 943 note 80. 

Questions as to the constitutional 
limitations on power of Congress 
see supra fi 262. 

74.6 U.S.—Utley V. City of St, Pe¬ 
tersburg, Fla., 64 S.Ct. 693, 292 U. 
S. 106, 78 L.Ed. 1166, rehearing de- 
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nled 64 S.Ct. 712, 292 U.S. 601. 78 
L.Ed. 1466—Memphis & C. Ry. Co. 
V. Pace. Miss., 61 S.Ct. 108. 282 U. 
S. 241, 76 L.Ed. 315, 72 A.L.R. 1096 
—Lehman v. State Board of Pul)- 
lic Accountancy, Ala., 44 S.Ct. 128, 

263 U.S. 394, 68 L.Ed. 364—Rindge 
Co. V. Los Angeles County, Cal., 
43 S.Ct. 689, 262 U.S. 700, 67 L.Ed. 
1186—Thornton v. Duffy, Ohio, 41 
S.Ct. 137, 264 U.S. 361, 66 L.Ed. 
304. 

Colo.—^Allen v. Bailey, 14 P.2d 1087, 
91 Colo. 260. 

Fla.—^^Villiams v. Keyes, 186 So. 260, 
135 Fla. 769. 

25 C.J. p 942 note 79 [b], [d]. 
Validity of municipal ordinances un¬ 
der state constitution see infra 8 
265. 

74.10 U.S.—^Neblett v. Carpenter, 

Cal., 69 S.Ct. 170, 306 U.S. 297. 83 
L.Ed. 182, rehearing denied 59 S. 
Ct. 355, 305 U.S. 676, 83 L.Ed. 437 
—^Erle R. Co. v. Board of Public 
Utility Com'rs, N.J., 41 S.Ct. 169, 

264 U.S. 394, 66 L.Ed. 322—Pa.ssaic 
Water Co. v. Board of Public Util¬ 
ity Com’rs, N.J., 41 S.Ct. 169, 251 
U.S. 394, 65 L.Ed. 322—Western 
Union Tel. Co. v. Board of Public 
Utility Com’rs, N.J., 41 S.Ct. 169, 
254 U.S. 394, 66 L.Ed. 322—D. Ful¬ 
lerton & Co. V. Board of Public 
Utility Com’rs, N.J.. 41 S.Ct. 169, 
254 U.S. 394, 65 L.Ed. 322—Morris 
& Co. V. Board of Public Utility 
Com’rs, N.J., 41 S.Ct. 169, 264 U.S. 
394, 65 L.Ed. 822—Meyer v. Board 
of Public Utility Com’rs, N.J., 41 
S.Ct. 169. 254 U.S. 394. 65 L.Ed. 
322—^Public Service Ry. Co. v. 
Board of Public Utility Com’rs. N. 
J.. 41 S.Ct. 169, 264 U.S. 394. 66 L. 
Ed. 322. 
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Where, however, an issue arises concerning the § 264. -Construction of State Statutes 

rights of other states and the United States, which Ordinarily the United States supreme Court Is not 
issue is one within the jurisdiction of the United authorized to review a decision of s state court construing 
States Supreme Court, such court may pass on every statutes of the state. 

question essential to its determination, including one As a general rule, a decision of a state court con- 
relating to limitations imposed by a state constitu- struing the statutes of the state is binding on the 
tion, and the decision of the state supreme court United States Supreme Court, and is not subject 
with respect thereto may be reviewed.to review by it,'^5 even though the effect of such 


74.15 U.S.—State ex rel. Dyer v. 
Sims, W.Va., 71 S.Ct. 667, 341 U.S. 
22, 95 L.Ed. 713. 

75. U.S.—Kinffsley Intern. Pictures 

Corp. V. Ro^rents of University of 
State of New York, N.Y., 79 S.Ct. 
1362. 360 U.S. 684. 3 L.Ed.2d 1512 
—Black V. Cutter I.iaboratorics. 
Cal., 76 S.Ct. 824, 361 U.S. 292, 100 
L.Ed. 1188, rehearing denied 77 
S.Ct. 21. 352 U.S. 8.69, 1 L.Ed.2d 69 
—Beauharnais v. People of State 
of Illinoi-s, Ill., 72 S.Ct. 726. 343 U. 
S. 260. 96 Li.Ed. 919, rehearing de¬ 
nied 72 S.Ct. 1070, 343 U.S. 988, 96 
L.Ed. 1375--Stundard Oil Co. v. 
Stiito of New Jersey, by Parsons. 
N.J.. 71 S.Ct. 822, 341 U.S. 428. 95 L. 
Ed. 1078—^U. S. V. Burnison, Oal., 70 
S.Ct. 503. 339 U.S. 87, 94 L.Ed. 675 
—Gryger v. Burke, Pa., 68 S.Ct. 
1266, 334 U.S. 728. 92 L.Ed. 1683, 
reh€‘aring denied 69 S.Ct. 13, 336 U. 
S. 837, 93 L.Ed. 389—Bob-Lo Ex¬ 
cursion Co. V. People of State of 
Michigan, Mich., 68 S.Ct. 368, 333 
U.S. 28, 92 L.Ed. 466—Aero May¬ 
flower Transit Co. v. Board of R. R. 
Com’rs of State of Montana, Mont., 
68 S.Ct. 167, 332 U.S. 495, 92 L.Ed. 
99 —Greenough v. Tax Assessors of 
City of Newport, R.T., 67 S.Ct. 1400, 
331 U.S. 486, 91 L.Ed. 1621, 172 A. 
L.R. 329, rehearing denied 68 S.Ct. 
28, 332 U.S. 784. 92 L.Ed. 367— 
Akins V. State of Texas, Tex., 66 S. 
Ct. 1276, 325 U.S. 398. 89 L.Ed. 1692, 
rehearing denied 66 S.Ct. 86, 326 U, 
S. 806, 90 L.Ed. 491—Sage Stores 
Co. V. State of Kansas ex rel. Mitch¬ 
ell. Kan., 65 S.Ct. 9, 323 U.S. 32, 89 
L.Ed. 26—Hotel & Restaurant Em¬ 
ployees’ International Alliance, Lo¬ 
cal No. 122 V. Wisconsin Employ¬ 
ment Relations Board, Wis., 62 S. 
Ct. 706, 315 U.S. 437, 86 L.Ed. 946— 
Bacon & Sons v. Martin, Ky., 69 S, 
Ct. 257, 306 U.S. 380, 83 L.Ed. 233— 
Schuylkill Trust Co. v. Common¬ 
wealth of Pennsylvania. Pa., 68 S. 
Ct. 296, 302 U.S. 606, 82 L.Ed. 392— 
U. S. V. Knott, 66 S.Ct. 902, 298 

U. S. 544, 80 L.Ed. 1321. 104 A.L.R. 
741, mandate conformed to 168 So. 
416, 127 Fla. 241—Nickey v. State 
of Mis.slsslppi, Miss., 64 S.Ct. 743, 
292 US. 398, 78 L.Ed. 1323—Hlcklln 

V. Coney. S.C., 64 S.Ct. 142, 290 U.S. 
169, 78 L.Ed. 247—Guaranty Trust 
Co of New York v. Blodgett, Conn.. 
63 S.Ct. 244, 287 U.S. 609, 77 L.Ed. 
463—Great Northern Ry. Co. v. 
Sunburst Oil & Refining Co., Mont., 


63 S.Ct. 145, 287 U.S. 368, 77 L.Ed. 
360, 85 A.L.R. 264—Coombes v. 
Getz. Cal., 52 S.Ct. 436. 285 U.S. 
434. 76 L.Ed. 866—Kandini Petro¬ 
leum Co. V, Superior Court of State 
of California in and for Los An¬ 
geles County. Cal., 62 S.Ct. 103, 284 

U. S. 8. 76 L.Ed. 136. 78 A.L.R. 826— 
Brlnkerhoff-Paris Trust & Savings 
Co. V. Hill, 50 S.Ct. 451, 281 U.S. 
673. 74 L.Ed. 1107, conformed to 42 
S.W.2d 23, 328 Mo. 836—Broad Riv¬ 
er Power Co. v. State of South 
Carolina ex rel. Daniel, S.C., 60 S. 
Ct. 401, 281 U.S. 637, 74 L.Ed. 1023, 
reheard 51 S.Ct. 94. 282 U.S. 187, 76 
L.Ed. 287—Ex parte Worcester 
County Nat. Bank of Worcester, 
Mass., 49 set. 368. 279 U.S. 347. 
73 L.Ed. 73.3, 61 A.L.R. 987—Swiss 
Oil Corporation v. Shanks. Ky., 47 
S.Ct. 393, 273 U.S. 407. 71 L.Ed. 709 
—American Ry. Express Co. v. F. 
S. Royster Guano Co., Va., 47 S.Ct. 
356, 273 U.S. 274, 71 L.Ed. 642— 
Hanover Fire Ins. Co. v. Carr, 47 
S.Ct. 179. 272 U.S. 494, 71 L.Ed. 
372. 49 A.L.R. 713, conformed to 
Hanover Fire Ins. Co. v. Harding, 

168 N.E. 849. 327 Ill. 690—State of 
Missouri ex rel. Hurwltz v. North, 
Mo., 46 S.Ct, 384, 271 U.S. 40, 70 
L.Ed. 818—Supreme Lodge, K. P., 
v. Meyer, Neb., 44 S Ct. 432, 265 IT. 
S. 30. 68 L.Ed. 886—Red Cross Line 

V, Atlantic Fruit Co., N.Y.. 44 S.Ct. 
274, 264 U.S. 109. 68 L.Ed. 682—J. E. 
Raley & Bros. v. Richardson, Ga., 
44 S.Ct. 266, 264 U.S. 167. 68 L.Ed. 
616—VigliottI v. Commonwealth of 
Pennsylvania, Pa., 42 S.Ct 330, 258 
U.S. 403, 66 L.Ed. 686—Truax v. 
Corrigan, Arlz., 42 S.Ct. 124, 257 U. 
S. 312, 66 L.Ed. 264, 27 A.L.R. 375— 
Quong Ham Wah Co. v. Industrial 
Acc. Commission of Cal., Cal., 41 S. 
Ct. 373, 265 U.S. 445, 66 L.Ed. 723— 
Hartford Life Ins. Co. v. Bllncoe, 
Mo.. 41 S.Ct. 276, 266 U.S. 129, 66 
L.Ed. 549—Thornton v. Duffy, Ohio, 
41 S.Ct. 137, 254 U.S. 361, 66 L.Ed. 
304. 

Ala.—Monroe Bond & Mortg. Co. v. 
State ex rel. Hybart, 48 So. 2d 431, 
254 Ala. 278. 

Colo.—Allen v. Bailey, 14 P.2d 1087, 
91 Colo. 260, 

Mass.— W. & J. Sloaiie v. Common¬ 
wealth, 149 N.E. 407, 263 Mass. 529. 
N’eb.—Johnson v. Radio Station 
WOW, 19 N.W.2d 863, 146 Neb, 429. 
Or.—Peters v. Central Labor Council, 

169 P.2d 870, 179 Or, 1. 
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Tex.—State v. Lone Star Gas Co., 
Civ.App., 129 S.W.2d 1164, modified 
on other grounds Lone Star Gas 
Co. V. State, 163 S.W.2d 681, 137 
Tex, 279. 

Jackson v. State, 280 S.W. 202, 
103 Tex.Cr. 318, certiorari denied 
46 S.Ct. 474, 271 U.S. 661, 70 L.Ed. 
1138. 

25 C.J. p 943 note 83, p 943 note 79 
[c]. 

Construction of state statute by court 
of another state see supra $ 250. 
Decisions construing: 

Federal statutes see Infra S 266. 
Municipal ordinances see infra $ 
266. 

State court decisions as to validity 
and construction of state statutes 
as controlling federal courts see 
supra IS 171, 189. 

Oonrt of Ziidii.Btrial Balations Act 
U.S.—Dorchy v. State of Kansas, 
Kan., 47 S.Ct. 86, 272 U.S. 306, 71 
L.Ed. 248—Chas. Wolff Packing Co. 
V. Court of Industrial Relations of 
Slate of Kansas, Kan., 43 S.Ct. 630. 

262 U.S. 622, 67 L.Ed. 1103, 27 A. 
L.R. 1280. 

Eminent domain statutes 

U.S.—Roe V. State of Kansas ex rel. 
Smith, Kan., 49 S.Ct. 160, 278 U.S. 
191, 73 L.Ed. 269. 

Eabor code 

U.S.—Senn v. Tile Layers Protective 
Union. Local No. 5, Wis., 67 S.Ct. 
857, 301 U.S. 468, 81 L.Ed. 1229. 
Minimum wage law 
U.S.—Morehead v. People of State of 
New York ex rel, Tipaldo, N.Y., 56 
S.Ct. 918, 298 U.S. 587, 80 L.Ed. 
1347, 103 A.L.R. 1445, rehearing de¬ 
nied 57 S.Ct. 4, 299 U.S. 619, 81 L. 
Ed. 456. 

Teacher’s Tenure Act 

U.S.—Phelps V. Board of Education of 
Town of West New York, N.J., 67 
S.Ct. 483, 300 U.S. 319, 81 L.Ed. 674 
—^Askam v. Board of Education of 
Town of West New York, N.J., 67 S. 
Ct. 483, 300 U.S. 319, 81 L.Ed. 674. 
Workmen’s Compensation Acts 
U.S.—Cudahy Packing Co. of Nebras¬ 
ka V. Parramore, Utah, 44 S.Ct. 163, 

263 U.S. 418, 68 L.Ed. 366, 30 A.L. 

R. 632—^Ward & Gow v. Krinsky, 
N.Y., 42 S.Ct. 629, 259 U.S. 603. 66 
L.Ed. 1033, 28 A.L.R. 1207—Quong 
Ham Wah Co. v. Industrial Acc. 
Commission of California, Cal., 41 

S. Ct. 878, 266 U.S. 446, 66 L.Ed. 
723. 
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§ 264 FEDERAL COURTS 

construction is to remove any question of repug- stitutionality of a state statute under the Federal 
nancy to the Federal Constitution.^® Similarly, Constitution, the Supreme Court is required to take 
the state court’s construction of the order of a state the statute as though it read precisely as the state 
board or commission is conclusive on the United supreme court interpreted it, and any contention 
States Supreme Court.*^®-® The conclusion of the that the state court’s construction was contrary 
state supreme court must be followed as to the to the terms of the statute is unavailing.'^®-25 The 
construction of several statutes together,^®-!® and as construction of a state statute by the state supreme 
to severability of individual provisions of a stat- court should not be rejected by the United States 
ute.*^®-^® Supreme Court, in its determination of constitution- 

The constitutionality of a state statute is to be de- construction is manifestly 

cided on the construction of the state supreme wrong. 

court ;'^®-2® for the purpose of deciding the con- The misconstruction of a valid statute by the 


WhM applioalilllty of oa# state 
statute depeadi oa ooaatraotioa of 

aaother such law. state court's ac¬ 
tion presents no federal Question. 
U.S.—Powell V. Brunswick County. 
Va., 14 S.Ct. 166, 160 U.S. 433, 87 
L.Ed. 1134. 

Tex.—Jackson v. State, 280 S.W. 202. 
103 Tex.Cr. 318, certiorari denied 
46 S.Ct. 474, 271 U.S. 661, 70 L.Ed. 
1138. 

OvemOiacT fonaer ease eoastroiaff 
statute 

State court has power to construe 
statute and to reexamine and over¬ 
rule former case construing such 
statute. 

U.S.—Brlnkerhoff-Parls Trust & Sav¬ 
ings Co. V. Hill, 60 S.Ct. 451, 281 

U. S. 673, 74 L.Ed. 1107, conformed 
to 42 S.W.2d 23, 328 Mo. 836. 

T8. U.S.—^Alabama State Federation 
of Labor, Local Union No. 103, 
United Broth, of Carpenters and 
Joiners of America v. McAdory, 
Ala., 66 S.Ct. 1384, 326 U.S. 450, 89 
L.Ed. 1725—Quong Ham Wah Co. v. 
Industrial Acc. Commission of Cali¬ 
fornia, Cal.. 41 S.Ct. 373, 265 U.S. 
446, 65 L.Ed. 723. 

Or.—State v. Anthony, 169 P.2d 687, 
179 Or. 282, certiorari denied 67 
S.Ct. 866, 330 U.S. 826, 91 L.Ed. 
1276. 

26 C.J. p 944 note 84. 

78.d U.S.—International Union, U. A. 
W„ A. P. of L., Local 232 v. Wis¬ 
consin Employment Relations Bd., 
Wis., 69 S.Ct. 616, 336 U.S. 246, 93 
L.Ed. 661, rehearing denied 69 S. 
Ct. 935, two cases, 336 U.S. 970, 93 
L.Ed. 1121—Sutter Butte Canal Co. 

V. Railroad Commission of Cali¬ 
fornia, Cal., 49 S.Ct. 326, 279 U.S. 
126, 73 L.Ed. 637. 

76.10 U.S.—Gregg Dyeing Co. v. 
Query. S.C., 62 S.Ct. 631, 286 U.S. 
472, 76 L.Ed. 1282, 84 A.L.R. 831. 
Derived meaniag 

The meaning derived by the high¬ 
est state court by construing togeth¬ 
er several state statutes Is as con¬ 
clusive on the Supreme Court of the 
United States as though such legisla¬ 
tion were embodied in a single act. 


U.S.—International Harvester Co. v. 
Kentucky, Ky., 34 S.Ct. 853, 234 U. 
S. 216, 58 L.Ed. 1284. 

Tex.—Jackson v. State. 280 S.W. 202, 
103 Tex.Cr. 318, certiorari denied 
46 S.Ct. 474, 271 U.S. 661, 70 L.Ed. 
1138. 

Dlmitatloa 

Extent to which any provision may 
be limited by other acts or by other 
parts of the same act is Question on 
which the highest court of a state 
has final word. 

U.S.—Musser v. State of Utah, Utah, 
68 S.Ct. 397, 333 U.S. 95, 92 L.Ed. 
662. 

76.15 U.S.—^Dorchy v. State of Kan¬ 
sas. Kan., 44 S.Ct. 323, 264 U.S. 286, 
68 L.Ed. 686. 

Saving clause 

Where Supreme Court held part 
of state license tax statute unconsti¬ 
tutional, operation of statutory sav¬ 
ing clause was matter of state law. 
U.S.—Louis K. Liggett Co. v. Lee, 63 
S.Ct. 481, 288 U.S. 617, 77 L.Ed. 
929, 859 A.L.R. 699, conformed to 
Louis K. Liggett Co. v. Lee, 149 
So. 8, 109 Fla. 477. 

Distinct provisions 

Where New Hampshire statute, at¬ 
tacked on ground that it placed un¬ 
reasonable restraint on freedom of 
speech, contained two provisions, the 
first relating to words or names ad¬ 
dressed to another in a public place 
and the second referring to noises 
and exclamations, and the statute 
had been authoritatively construed by 
the highest court of New Hampshire 
which held that the two provisions 
were distinct, and that one could 
stand separately from the other, the 
United States Supreme Court would 
accept that construction of severabll- I 
ity and limit its consideration to the 
first provision under which accused 
was convicted. 

U.S.—Chapllnsky v. State of New 
Hampshire, N.H., 62 S.Ct. 766, 316 
U.S. 668, 86 L.Ed. 1031. 

Order entered under statute 
In passing on constitutionality of 
order entered under the Wisconsin 
Employment Peace Act, which con¬ 
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tained a broad severability clause, the 
Supreme Court was not under neces< 
slty of treating the act as an in¬ 
separable whole, but act was to be 
read as though it contained only 
those provisions which authorized the 
Wisconsin Employment Relations 
Board to enter orders of the specific 
type Involved. 

U.S.—Allen-Bradley Local No. 1111, 
United Electrical, Radio and Ma¬ 
chine Workers of America v. Wis¬ 
consin Employment Relations 
Board, Wis., 62 S.Ct. 820, 316 U.S. 
740, 86 L.Ed. 1154. 

76.20 U.S.-Allied Stores of Ohio, 
Inc. V. Bowers, Ohio, 79 S.Ct. 437, 
358 U.S. 622, 3 L.Ed.2d 480—Socie¬ 
ty for Savings in City of Cleveland, 
Ohio V. Bowers, Ohio, 76 S.Ct. 607, 
349 U.S. 143, 99 L.Ed. 950—Wheel¬ 
ing Steel Corp. v. Glander, Ohio, 69 
S.Ct. 1291, 337 U.S. 662, 93 L.Ed. 
1544—^Midland Realty Co. v. Kan. 
sas City Power & Light Co., Mo., 
67 S.Ct. 345, 300 U.S. 109, 81 L.Ed. 
540, rehearing denied 67 S.Ct. 604, 
300 U.S. 687, 81 L.Ed. 888. 

Ala.—Lash v. State, 14 So.2d 229, 
244 Ala. 48, answer to certified 
question conformed to 14 So.2d 235, 
31 Ala.App. 121, certiorari denied 
14 So.2d 242, 244 Ala. 668, certiorari 
denied 64 S.Ct. 192, 320 U.S. 784, 
88 L,Ed. 471, rehearing denied 64 
S.Ct. 269, 320 U.S. 814, 88 L.Ed. 492. 

76.25 U.S.—^Allen-Bradley Local No. 
1111, United Electrical, Radio and 
Machine Workers of America v. 
Wisconsin Employment Relations 
Board, Wis., 62 S.Ct. 820, 815 U.S. 
740, 86 L.Ed. 1164—-Hotel & Res¬ 
taurant Employees' International 
Alliance, Local No. 122 v. Wiscon¬ 
sin Employment Relations Board, 
Wis., 62 S.Ct. 706, 316 U.S. 437, 86 
L.Ed. 946—State of Minnesota ex 
rel. Pearson v. Probate Court of 
Ramsey County, Minn., 60 S.Ct. 
523, 309 U.S. 270, 84 L.Ed. 744, 126 
A.L.R. 530. 

76.30 U.S.—^Atlantic Coast Line R. 
Co. V. Phillips, Ga., 67 S.Ct. 1684, 
332 U.S. 168, 91 L.Ed. 1977, 173 
A.L.R. 1. 



86 C.J.S. 

State court gives the Supreme Court of the United 
States no jurisdiction^®*^^ However, where a state 
statute is so construed as to render it open to the 
objection of repugnancy to the Federal Constitution, 
there is presented a federal question authorizing a 
review.7'^ The Supreme Court exercises an inde¬ 
pendent judgment in determining whether a state 
statute as construed and applied violates the Federal 
Constitution,^^-® 

In advance of a decision by the state court con¬ 
struing a statute, the United States Supreme Court 
should not adopt a construction which would render 
the provision of doubtful validity. constitu¬ 
tional question which turns on the construction 
and application of a statute which has neither been 
authoritatively construed nor applied by the state 
courts may not appropriately be decided by the 
United States Supreme Court.'^'^-i® 


FEDERAL COURTS §§ 264-266 

§ 265. -Construction or Validity of Mu¬ 

nicipal Ordinances 

The United States Supreme Court has no authority 
to review a decision of a atate court construing an 
ordinance of a municipality of the state or a decision at 
to the validity of an ordinance under state laws, although 
the court may review the validity of an ordinance under 
federal laws. 

Ordinarily, the United States Supreme Court has 
no authority to review a decision of a state court 
construing an ordinance of a municipality of the 
state.^® Similarly, whether an ordinance is valid, 
and the extent to which it is so, under the constitu¬ 
tion and laws of the state is not subject to review 
by the Supreme Court.^9 

On the other hand, a decision of a state court 
where there is drawn in question the validity of a 
municipal ordinance on the ground of repugnancy 
to the Constitution, treaties, or laws of the United 
States may be reviewed by the United States Su¬ 
preme Court,80 although the court may decline to 


78.35 U.S.—Neblett v. Carpenter. 

Cal., 59 S.Ct. 170. 305 U.S. 297. 83 L. 
Ed. 182, rehearinff denied 69 S.Ct 
355, 305 U.S. 675, 83 L.Ed. 437— 
Morehead v. People of State of New 
Yurk ex rel. Tlpaldo, N.Y.. 66 S.Ct 
918, 298 U.S. 587, 80 L.Ed. 1347, 103 
A.L.R. 1446, rehearing denied 67 
S.Ct 4, 299 U.S. 619, 81 L.Ed. 466— 
Hubert v. State of Louisiana, La., 
47 S.Ct 103, 272 U.S. 312, 71 L.Bd. 
270, 48 A.L.R. 1102. 

25 C.J. p 943 note 83 [b]. 

77. U.S.—Greenough v. Tax Asses¬ 
sors of City of Newport, R.I., 67 S. 
Ct 1400, 331 U.S. 486, 91 L.Ed. 1621, 
172 A.L.R. 329, rehearing denied 
68 S.Ct 28. 332 U.S, 784, 92 L.Ed. 
367—Mobile, Jackson & Kansas 
City R. Co. V. Mississippi, Miss., 28 
S.Ct 650. 210 U.S. 187, 62 L.Ed. 
1016. 

Ex post facto laws 

Supreme Court in applying ex post 
facto prohibition of Constitution to 
state laws, accepts meaning ascribed 
to such laws by highest court of 
state, but will determine for itself 
from practical operation of laws as 
applied to case before court whether 
standards of punishment set up be¬ 
fore and after commission of offense 
differ, and whether later standard is 
more onerous than earlier within 
meaning of constitutional prohibi¬ 
tion. 

U.S.—Lindsey v. State of Washing¬ 
ton, Wash., 67 S.Ct. 797. 801 U.S. 
397, 81 L.Ed. 1182. 

77.5 U.S.—Hanover Fire Ins. Co. v. 
Carr, 47 S.Ct. 179, 272 U.S. 494, 71 
L.Ed. 372, 49 A.L.H. 713, conformed 
to Hanover Fire Ins. Co. v. Hard¬ 
ing, 168 N.E. 849, 827 Ill. 690— 

3C C.J.S.—47 


Ward & Gow v. Krinsky, N.T., 42 
set. 529, 269 U.S. 603, 66 L.Ed. 
1033, 28 A.L.R. 1207. 

77.10 U.S.—State of Minnesota ex 
rel. Pearson v. Probate Court of 
Ramsey County, Minn., 60 S.Ct. 
523, 309 U.S. 270, 84 L.Ed. 744, 126 
A.L.R. 530. 

77.15 U.S.—^Asbury Hospital v. Cass 
County, N. D.. 66 S.Ct. 61, 326 U.S. 
207, 90 L.Ed. 6—^Alabama State 
Federation of Labor v. McAdory, 
Ala., 66 S.Ct, 1384, 326 U.S. 460, 
89 L.Ed. 1726. 

Policy of strict neoessity 

Where application of Supreme 
Court’s policy of strict necessity in 
disposing of constitutional issues 
rests on considerations relative to 
the manner in which the constitu¬ 
tional issue itself Is shaped and pre¬ 
sented, to the more usual considera¬ 
tions of timeliness and maturity, of 
concreteness, definiteness, certainty, 
and of adversity of Interests affected, 
are to be added, in cases coming from 
state courts involving state legisla¬ 
tion, those arising when questions of 
construction, essentially matters of 
state law, remain unresolved or high¬ 
ly ambiguous. 

U.S.—Rescue Army v. Municipal 
Court of City of Los Angeles, Cal., 
67 S.Ct. 1409, 331 U.S. 649, 91 L.Ed. 
1666. 

78. U.S.—Mackay Telegraph & Cable 
Co. V. Little Rock, Ark., 39 S.Ct. 
428, 260 U.S. 94, 63 L.Ed. 863—Wat¬ 
ters v. Michigan, Mich., 39 S.Ct. 29, 
248 U.S. 65, 63 L.Ed. 129. 

State decisions construing municipal 
ordinances as binding on federal 
courts see supra S 172. 
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79. U.S.—Independent Warehouses 
V. Scheele, N.J., 67 S.Ct. 1062, 381 
U.S. 70, 91 L.Ed. 1346—Lombard v. 
West Chicago Park Comrs., Ill., 21 
S.Ct. 507, 181 U.S. 33, 45 L.Ed. 
731. 

26 C.J. p 942 note 79 [f], p 943 note 
83 [c], 

80. U.S.—Staub v. City of Baxley, 
Ga., 78 S.Ct. 277, 255 U.S. 313, 2 L. 
Ed.2d 302—Poulos v. State of N. 
H., 73 S.Ct. 760, 346 U.S. 396, 97 L. 
Ed. 1106, 30 A.L.R.2d 987, rehear¬ 
ing denied 73 S.Ct. 1119, 346 U.S. 
978, 97 L.Ed. 1392—Breard v. City 
of Alexandria, La., 71 S.Ct. 920, 
341 U.S. 622, 96 L.Ed. 1233, 35 A. 
L.R.2d 336, rehearing denied 72 S. 
Ct. 21, 342 U.S. 843, 96 L.Ed. 637— 
Termlniello v. City of Chicago, HI., 
69 S.Ct. 894, 337 U.S. 1, 93 L.Ed. 
1131, rehearing denied, 69 S.Ct. 
1490, 337 U.S. 934, 93 L.Ed. 1740— 
Rescue Army v. Municipal Court 
of City of Los Angeles, Cal., 67 S. 
Ct. 1409, 331 U.S. 649, 91 L.Ed. 1666 
—Lovell V. City of Grlfhn, 58 S.Ct. 
666, 303 U.S. 444, 82 L.Ed. 949. 

<*Statiite of any state*’ 

(1) A municipal ordinance is a 
’’statute of any state” within statute 
providing for reviews of state court 
decisions by the Supreme Court. 

U.S.—Jamison v. State of Texas, 

Tex., 63 S.Ct. 669, 318 U.S. 413, 87 
L.Ed. 869—John P. King Mfg. Co. 
v. City Council of Augusta, Ga., 48 
S.Ct. 489. 277 U.S. 100, 72 L.Ed. 801 
—^Zucht V. King, Tex., 48 S.Ct. 24, 
260 U.S. 174, 67 L.Ed. 194. 

25 C.J. p 982 note 16 [a] (8). 

(2) What constitutes ’’statute of 
any state” generally see supra I 246. 
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review the decision where the question as to the 
validity of the ordinance is not sufficiently substan¬ 
tial,or where there is a serious problem relating 
either to the terms of the questioned legislation or 
its interpretation by the state courts.®^-® The valid¬ 
ity of an ordinance, under the Federal Constitution, 
it to be determined in the light of the construction 
of the ordinance by the state court.^i io 

§ 266. — Construction of Federal Statutes 
and Denial of Rights Thereunder 

The United States Supreme Court may review a de- 
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cision of a state court denying a right asserted under a 
federai statute. 

Where a decision of a state court denies a right 
set up under a federal statute, it may be reviewed 
by the Supreme Court of the United States.®^ The 
construction of a federal statute presents a federal 
question which is determined by the Supreme Court 
in the exercise of its own independent judgment.®® 
Where the disposition of a case by the state court 
depended on the construction of federal statutes 
and the opinion of the state court shows that the 
statutes w'crc considered and federal rights asserted 


81 . U.S.—^Hixson v. Oakes. Cal., 44 S. 
Ct. 514, 2G6 U.S. 254, 68 L.Ed. 1005 
— Zucht V. Kins, Tex., 43 S.Ct. 24. 
260 U.S. 174, 67 LEd. 194. 

Substantial character of federal 
question generally see supra $ 243. 
81.5 U.S.—Rescue Army v. Munici¬ 
pal Court of City of Los Angeles, 
Cal., 67 S.Ct. 1409, 331 U.S. 649, 91 
L.Ed. 3 666. 

81.10 U.S.—-Terminiello v. City of 

Chicago. Ill., 69 S.Ct. 894. 337 U.S. 
1, 93 L.Ed. 1131, rehearing denied, 
69 S.Ct. 1490, 337 U.S. 934. 93 L.Ed 
1740—Rescue Army v. Municipal 
Court of City of Los Angeles, Cal., 
67 S.Ct, 1409, 331 U.S. 549, 91 L.Ed. 
1666. 

Scope of ordinance 

Although Supreme Court was re- 
•Quired to decide for Itself whether 
federal questions were presented in 
state court case Involving validity of 
city ordinance, court was required to 
accept state courts' conclusion as to 
scope of ordinance. 

U.S.—Kovacs V. Cooper, N.J., 69 S.Ct. 
448. 336 U.S. 77, 93 L.Ed. 51.3, 10 
A.L.R.2d 608, rehearing denied 69 
S.Ct. 638. 336 U.S. 921, 93 L.Ed. 
1083. 

82. U.S.—^Steele v. Louisville & N. 

R. Co^ Ala., 65 S Ct. 226. 323 U.S. 
192. 89 L.Ed. 173—^Ancient Egyp¬ 
tian Arabic Order of Nobles of the 
Mystic Shrine v. Michaux, Tex., 49 

S. Ct. 485. 279 U.S. 737, 73 L.Ed. 
931. 

People’s Trust Co. v. U. S., C.C. 
A.N.H., 23 F.2d 381. 

25 C.J. p 933 note 27. 

Federal JBmployers’ Xilablllty Act 

(1) Supreme Court granted certio¬ 
rari to determine propriety of sub¬ 
mitting to jury determination of Is¬ 
sue of whether person at time of in¬ 
jury was in such relationship to rail¬ 
road as to entitle him to protection of 
Federal Employers’ Liability Act. 
U.S.—Baker v. Texas & P. Ry. Co., 

Tex., 79 S.Ct. 664, 369 U.S. 227, 3 
L.Ed.2d 956. 

(2) Cognizant of duty to effectuate 
Intention of Congress to procure 
right to Jury determination of wheth¬ 
er fault of employer played any part 


in employee’s mishap, Supreme Court 
>s vigilant to exercise its power of re¬ 
view in any case under Foiieral Em¬ 
ployers’ Liability Act in which it ap¬ 
pears that litigants have been im¬ 
properly deprived of that determina¬ 
tion. 

U.S.—Rogers v. Missouri Pac. R. Co,. 
Mo., 77 S.Ct. 443, 459, 352 U.S. 600. 
521, 1 L.Ed.2d 493, 615, rehearing 
denied 77 S.Ct. 808, 353 U.S. 943, 1 
L.Ed.2d 764. 

Jones Act 

Where action under Jones Act for 
injuries sustained by seaman, and 
under admiralty law for mainte¬ 
nance and cure, was brought In .state 
court, whether state court proceeded 
in such a manner that all sulistanlial 
rights of parties under controlling 
federal law would be protected raised 
a "federal question" reviewable in 
the federal Supreme Court of United 
States. 

U.S.—Garrett v. Moore-McCormack 
Co., Pa., 63 S.Ct. 246, 317 U.S. 239, 
87 L.Ed. 239. 

Denial of right of action 

(1) Denial by state court of right 
of action expressly based on an act 
of Congress presents a federal ques¬ 
tion which gives the Supreme C’ourt 
jurisdiction, 

U.S.—Talbot V. Sioux City First Nat. 
Bank, Iowa, 22 S.Ct. 612, 185 U.S. 
172, 46 L.Ed. 857. 

(2) Effect of the provision of the 
Federal Employers’ Liability Act au¬ 
thorizing an action under the act to 
be brought in a state or federal 
court, on the power of a state court 
to enjoin its citizens, on the ground 
of oppressiveness and inequity to the 
defendant carrier, from suing on a 
claim under the act in state courts of 
another state, from furthering the 
action In any manner, or from re¬ 
ceiving proceeds of any judgment ob¬ 
tained presented a "federal question" 
which would be decided by the Su¬ 
preme Court. 

U.S.—Miles V. Illinois Cent. R. Co., 
Tenn., 62 S.Ct. 827, 316 U.S. 698, 86 
L.Ed. 1129, 146 A.L.R. 1104, re¬ 
hearing denied 62 S.Ct. 1037. 316 
U.S. 708. 86 L.Bd. 1776. 
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83. U.S.—Rogers v. Ml.s.souri Pac. R. 
Co.. Mo., 77 S.Ct. 44.3. 459. 352 U.S. 
500. .521, 1 L.Kd.2d 493, 616. rehear¬ 
ing denied 77 S.Ct. 808, 363 U.S. 
943, 1 LEd.2d 764—Grand River 
l>am Authority v. Grand-Hydro, 
Okl., 69 S.Ct. 114, 335 U.S. 359. 
93 L.Ed. 64, rehearing denied 69 
S.Ct. 208, 335 U.S. 900, 93 L.Ed. 
43.5—Ellis V. Union Pac. R. Co., 
Nel).. 67 set. 598, 329 U.S. 640. 91 
L.Ed. 572—Brooklyn Sav. B'ink v. 
O’Neil. N.y., 65 S.Ct. 895, 324 U.S. 
607, 89 L.Ed. 1296, rehearing de¬ 
nied 65 S.Ct. 1189, 325 U.S. 893, 89 
L.Ed. 2005—McKenzie v. Irving 
Trust Co., N.Y., 65 S.Ct. 405, 323 
U.S. 365, 89 L.Ed. 305—Ex parte 
Worce.ster County Nat. Bank of 
Worce.ster, Mass. 49 S Ct. 368, 270 
U.S. 347, 73 L.Ed. 733, 61 A.L.R. 
087. 

Ky.—Harrison v. Herzig Bldg. & 
Supply Co., 161 S.W.2d 908. 290 
Ky. 445. 

25 C.J. p 933 note 27, p 942 note 78. 
Decisions of Supreme Court constru¬ 
ing federal statutes as binding 
state courts see Courts § 206. 

State decisions construing federal 
statutes as binding federal courts 
see supra §§ 187, 189 b. 

Secnrlties Act 

U.S.—A. C. Frost & Co. v. Cocur 
D’Alene Mines Corporation, Idaho, 
61 S.Ct. 414, 312 U.S. 38, 85 L.Ed. 
500. 

Safety Appliance Acts 

U.S.—Moore v. Chesapeake & O. Ry. 
Co., Ind., 64 S.Ct. 402, 291 U.S. 205, 
78 L.Ed. 766. 

Mlsconstraction. of federal fftatnte 

by state court gives the Supreme 
Court jurisdiction. 

U.S.—Murray v. Joe Gerrick & Co., 
Wash., 64 S.Ct. 432, 291 U.S. 316, 
78 L.Ed. 821, 92 A.L.R. 1269. 

State statute extended over Indian 

territory by act of Congress becomes 
in effect a law of the United States 
and its construction and effect pre¬ 
sent federal questions to be deter¬ 
mined by the Supreme Court. 

U.S.—Grayson v. Harris, Okl., 49 S. 
I Ct. 306, 278 U.S. 800, 73 L.Ed. 700. 
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under them were denied, the Supreme Court may 
review the decision.*^ 

§ 267. -Jurisdiction of State Courts 

Ordinarily it is not within the reviewing power of 
the Supreme Court of the United States to review a de¬ 
termination of a state court as to the Jurisdiction of the 
courts of the state. 

The United States Supreme Court usually may 
not review decisions of state courts with respect to 
the j’urisdiction of the courts of the state.^5 How¬ 
ever, the decision of a state court may be reviewed 
where a federal question is involved.^® The United 
States Supreme Court can neither require a state 
supreme court to exercise a j’urisdiction it finds is 
not conferred on it by law, nor express any view 
as to the relief to which appellant may be entitled, 
in advance of his availing himself of a forum not 
foreclosed to him for the protection of his asserted 
constitutional rights.®6.5 


FEDERAL COURTS §§ 286-268 

§ 268. -Construction of Common Law 

The United States Supreme Court will not review the 
administration by the state court of the common law 
according to its own interpretation, unless some federal 
question Is involved. 

As a general rule, the highest court of a state 
may administer the common law according to its 
own understanding and interpretation, without lia¬ 
bility to a review in the United States Supreme 
Court, unless some right, title, immunity, or privi¬ 
lege, the creation of the federal power, has been 
asserted and denied.®*^ A defense made in a state 
court to a contract entered into under the law of the 
state is a matter of state law not re viewable by the 
United States Supreme Court.®7.6 ^ decision en¬ 
forcing common-law performing rights of the owner 
of an unpublished play as against the owner of a 
copyrighted adaptation who stood on his copyright 
denies a federal right claimed, and hence may be 
reviewed by the Supreme Court.®® 


84. U.S.—California v. Deseret Wa- | 
ter, Oil & Irrigation Co., Cal., 37 S. 
Ct. 394, 243 U.S. 415, 61 L.Ed. 821. 

85. U.S.—Kcrah Lake Drainage DJst. 
of Jefferson, Lincoln and Desha 
Counties v Johnson, Ark., 00 S.Ct. 
640, 309 U.S. 485, 84 L.Ed. 881, 128 
A.L.H. 386, rehearing denied 60 S. 
Ct. 886, 309 U.S. 699, 84 L.Ed. 1037. 

25 C.J. p 944 note 87. 

State decisions relating to jurisdic¬ 
tion of state courts as binding fed¬ 
eral courts see supra S 189. 

Foreig’n corporations 

Consideration of cir cum.stances 
which, under law of Ohio, ultimately 
will determine whether courts of 
that state will choose to take juris¬ 
diction over foreign corporation in 
proceeding in per.sonam to enforce 
cause of action not arising out of 
corporation’s activities in that state 
is reserved for courts of Ohio. 

U.S.—Perkins v. Benguet Consol. 
Min. Co., Ohio, 72 S.Ct. 413, 342 U. 
S. 437, 96 L.Ed. 485, rehearing de¬ 
nied 72 S.Ct. 645, 343 U.S. 917, 96 
L.Ed. 1332. 

86. Oomxneroe olania of federal Oon- 
etitntlon 

A decision of a state court dismiss¬ 
ing, on the ground that the suit was 
one against the state, a bill to enjoin 
a state oil inspector from enforcing 
a state Inspection law, on the theory 
that such law, if applied to the oils 
In controversy, violates the com¬ 
merce clause of the federal Consti¬ 
tution, gives effect to such law, and 
is reviewable. 

U.S.— <3eneral Oil Co. v. Crain, Tenn., 
28 S.Ct. 476, 209 U.S. 211. 62 L.Ed. 
754. 


Want of Jnrlsdiotion of subject mat. 
ter 

In action in unlawful detainer in a 
justice court wherein it was contend¬ 
ed that justices' court had no juris¬ 
diction of the subject matter and 
that its decision was void under the 
Fourteenth Amendment, appellate ju¬ 
risdiction was in the United States 
Supreme Court, since proceeding In¬ 
volved a "case” or "controversy” 
within U.S.Const. art III $ 2. 

U.S.—Lambert v. Central Bank of 
Oakland, C.C.A.Cal., 85 F.2d 954, 
certiorari denied 57 S.Ct. 436, 300 

U. S. 658, 81 L.Ed. 867. 

Admission to bar 

Power of Supreme Court to deter¬ 
mine who are qualiffed from stand¬ 
point of learning, good moral char¬ 
acter, and fitness to be members of 
bar of state, is not a power to be ex¬ 
ercised arbitrarily or capriciously, 
and where the action is challenged 
on constitutional grounds, what the 
supreme court of Oregon does is sub¬ 
ject to review by United States Su¬ 
preme Court. 

Or.—^Application of Patterson, 318 P. 
2d 907, 213 Or. 398, vacated on oth¬ 
er grounds 77 S.Ct. 869, 353 U.S. 
952, 1 L.Ed.2d 906. 

I 

86.5 U.S.—Copperweld Steel Co. v. 
Industrial Commission of Ohio, 
Ohio, 66 S.Ct. 1006, 324 U.S. 780, 
89 L.Ed. 1363. 

87. U.S.—Amerlcan Ry. Express Co. 

V. Commonwealth of Kentucky, 
Ky.. 47 S.Ct. 363, 273 U.S. 269, 71 
L.Ed. 639. 

25 C.J. p 944 note 89. 

State court decisions as to general 
or commercial law as binding on 
federal courts see supra 8 185. 
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Xiast clear chance doctrine 

Supreme Court was without juris¬ 
diction to consider whether state 
court erred in applying doctrine of 
last clear chance In action for viola¬ 
tion of Safety Appliance Act by trav¬ 
eler struck by train at highway cross¬ 
ing, since no federal question was in¬ 
volved, in that the right to enforce 
liability arising from breach of duty 
imposed by the act is derived from 
principles of common law and is not 
affected by the act. 

U.S.—Falrport, P. & B. R. Co. v. 
Meredith, Ohio, 64 S.Ct 826, 292 
U.S. 689, 78 L.Ed. 1446. 

Pleading that oodperative market¬ 
ing aeeooietion was unlawful trust 

or combination under common-law 
rules presented no federal question. 
U.S.—Liberty Warehouse Co. v. Bur¬ 
ley Tobacco Growers' Co-op. Mar¬ 
keting Ass’n, Ky., 48 S.Ct 291, 276 
U.S. 71, 72 L.Ed. 473. 

87.5 Impossibility of pexfonnanoe 

Whether refusal by Federal Com¬ 
munications Commission to renew li¬ 
cense of radio broadcasting station 
unless it disaffirmed stock purchase 
contract which it had entered into 
made the contract impossible of per¬ 
formance, so as to constitute valid 
defense in action against broadcast¬ 
ing station for breach of the con¬ 
tract, was matter of state law, to be 
decided under law of state in which 
contract was entered into and was 
to be performed. 

U.S.—^Regents of University System 
of Ga. V. Carroll, Ga., 75 S.Ct. 370, 
338 U.S. 586, 94 L.Ed. 363. 

88. U.S.—Ferris v. Frohman, Ill., 32 
S.Ct. 263, 223 U.S. 424, 56 L.Ed. 
492. 
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§ 269 FEDERAL COURTS 

§ 269. —— Questions of Pletding and Prac¬ 
tice 

The decision of a state court on questions of pieading 
and practice under state iaws is not revlewabie by the 
United States Supreme Court uniess a federal question is 
involved. 


Ordinarily, the United States Supreme Court may 
not review the decisions of state courts as to ques¬ 
tions of state practice or procedures^ or the suf¬ 
ficiency, construction, etc., of pleadings;®® and this 


89 . U.S.—^Zorach ▼. Clauson, N.T.. 
72 S.Ct. 679, 343 U.S. 306, 96 L.Ed, 
954—Bute v. People of State of Il¬ 
linois. Ill., 68 S.Ct. 763, 333 U.S. 
640, 92 L.Ed. 986—Greenough v. 
Tax Assessors of City of Newport. 

R. I., 67 S.Ct. 1400, 331 U.S. 486, 91 
L.Ed. 1621, 172 A.L.R. 329, rehear¬ 
ing denied 68 S.Ct. 28. 332 U.S. 784. 
92 L.Ed. 367—-U. S. v. Pink, N.Y.. 
62 S.Ct. 562, 815 U.S. 203. 86 L.Ed. 
796—Milk Wagon Drivers Union 
of Chicago, Local 763 v. Meadow- 
moor Dairies, Ill., 61 S.Ct. 652, 312 

U. S. 287, 85 L.Ed. 836, 132 A.L.R. 
1200, rehearing denied 61 S.Ct. 803, 
312 U.S. 716, 85 L.Ed. 1146—United 
Gas Public Service Co. v. State of 
Texas. Tex., 58 S.Ct. 483. 303 U.S. 
123, 625, 82 L.Ed. 702—Honeyman 

V. Hanan, N.Y., 68 S.Ct. 273, 302 U. 

S. 375, 82 L.Ed. 312—Kammerer v. 
Kroeger, Ohio, 67 S.Ct. 196, 299 U. 
S. 302, 81 L.Ed, 263—Patterson v. 
State of Alabama, Ala., 55 S.Ct. 575, 
294 U.S. 600, 79 L.Ed. 1082—Liberty 
Warehouse Co. v. Burley Tobacco 
Growers’ Co-op. Marketing Ass'n, 
Ky., 48 S.Ct. 291, 276 U.S. 71, 72 L. 
Ed. 473—Van Oster v. State of 
Kansas, Kan., 47 S.Ct. 133, 272 U.S. 
465, 71 L.Ed. 354, 47 A.L.R. 1044— 
First Nat. Bank of Guthrie Center 
v. Anderson, Iowa, 46 S.Ct. 135, 269 
U.S. 341, 70 L.Ed. 296. 

Fla.—Williams v. Keyes. 186 So. 250, 
136 Fla. 769. 

Mass.—Pizer v. Hunt, 148 N.E. 801, 
253 Mass. 321. 

25 C.jr. p 944 note 91, p 934 note S3 
[f]. 

Trial 

(1) Determination of the state su¬ 
preme court that respondents in 
mandamus to compel railroads to 
eliminate grade crossings are not en¬ 
titled to jury trial will be accepted 
by the Supreme Court of the United 
States as a correct determination of 
the local law. 

N.C.—Southern Ry. Co. v. City of 
Durham, N.C., 46 S.Ct. 61, 266 U.S. 
178, 69 L.Ed. 231. 

(2) If federal power is Invoked to 
set aside what a state regards as a 
fair trial, it must be plain that a 
federal right has been invaded. 

U.S.—Lisenba v. People of State of 

California, Cal., 62 S.Ct. 280, 314 
U.S. 219, 86 L.Ed. 179. 

(3) Question of how specihe an in¬ 
struction in a state court must be on 
the involuntary character of a con¬ 
fession is, as a matter of procedure 
or practice, solely for the courts of 
the state, and when the state-ap¬ 


proved instruction fairly raises the 
question whether the challenged con¬ 
fession was voluntary, the require¬ 
ments of “due process” under the 
Fourteenth Amendment are satisfled, 
and Supreme Court of United States 
will not require a modification of lo¬ 
cal practice to meet views that It 
might have on the advantages of 
concreteness. 

U.S.—Lyons v. State of Okl., Okl., 64 
S.Ct. 1208, 322 U.S. 696, 88 L.Ed. 
1481, rehearing denied 65 S.Ct. 26, 
823 U.S. 809, 89 L.Ed. 646. 
Snbstitntlon of parties 
U.S.—City of Boston v. Jackson, 
Mass., 43 S.Ct. 129, 260 U.S. 309, 67 
L.Ed. 274. 

Oholoe of remedies 

(1) Nature of remedy to be em¬ 
ployed is a question for state deter¬ 
mination, and a Judgment of the 
state supreme court that a certain 
proceeding was appropriate is con¬ 
clusive, unless it Involves a denial of 
due process of law. 

U.S.—First Nat. Bank in St. Louis v. 
State of Missouri at inf. Barrett, 
Mo., 44 S.Ct. 213, 263 U.S. 640, 68 
L.Ed. 486. 

(2) Where erroneous choice of 
remedy of habeas corpus instead of 
statutory substitute for writ of er¬ 
ror coram nobis afforded adequate 
ground for denial by Illinois state 
courts of applications for habeas 
corpus, such denials did not present 
a federal question so as to give Su¬ 
preme Court jurisdiction to review 
such denials merely because five-year 
statute of limitations on statutory 
substitute for writ of error coram 
nobis had expired. In absence of de¬ 
nial of statutory remedy by Illinois 
supreme court on ground that it was 
barred by limitations. 

U.S.—^Woods V. Nlerstheimer, Ill., 
66 S.Ct. 996, 328 U.S. 211, 90 L.Ed. 
1177. 

Defleleaoy judgment la mortgage 
foreclosure 

The requirement of state statute 
that the right to a deficiency Judg¬ 
ment should be determined in mort¬ 
gage foreclosure action as against 
one who was a party to that action 
raises no substantial federal ques¬ 
tion. 

U.S.—^Honeyman v. Hanan, N.T., 58 
S.Ct. 273, 302 U.S. 376, 82 L.Ed. 
312. 

Scope of proceeding 

Scope of habeas corpus proceeding 
brought in a state court is a state 
and not a federal question, 
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U.S.—^Application of Baer, C.A.N.J., 
169 F.2d 770. 

U. S. ex rel. Herge v. Common¬ 
wealth of Pennsylvania, D.C.Pa., 
89 P’.Supp. 636. 

Whether state court has obtained 
jurisdiction is generally a question 
involving procedure only and in such 
cases the United States Supreme 
Court will not review a decision of 
highest court of state. 

N.Y.—Blaustein v. Pan American Pe¬ 
troleum & Transport Co., 297 N.Y. 
S. 539, 163 Misc. 749, affirmed 296 
N.Y.S. 996, 261 App.Div. 704. 
Finality of Judgment 

(1) State supreme court’s deter¬ 
mination as to finality of a judgment 
will not be questioned by the Su¬ 
preme Court of the United States. 
U.S.—Wheeling & Belmont Bridge 

Co. v. Wheeling Bridge Co., N.J., 11 
S.Ct. 301, 138 U.S. 287, 34 L.Ed. 
967. 

Utah.—^Attorney General of Utah v. 
Pomeroy, 73 P.2d 1277, 93 Utah 
426, 114 A.L.R. 726. 

(2) Finality of judgment as essen¬ 
tial to review by United States Su¬ 
preme Court see supra 9 240. 

Issues of fraud aud collusion iu 
procurement of decree in Arkansas 
chancery court that landowners had 
fully paid benefits accruing to their 
lands from drainage district con- 
j struction work raised no questions 
which the supreme court of Arkansas 
was not competent finally to decide, 
with respect to whether the decree 
was binding on holders of certifi¬ 
cates of Indebtedness issued by the 
drainage district. 

U.S.—Kersh Lake Drainage Dist. of 
Jefterson, Lincoln and Desha Coun¬ 
ties V. Johnson, Ark., 60 S.Ct. 640, 
809 U.S. 485, 84 L.Ed. 881. 128 A.L. 
R. 386. rehearing denied 60 S.Ct. 
886, 309 U.S. 699, 84 L.Ed. 1037. 

90. U.S.—^Wilson v. Loew’s Inc., 
Cal., 78 S.Ct. 626, 365 U.S. 697, 2 L. 
Ed.2d 619—City of Boston v. Jack- 
son, Mass., 43 S.Ct. 129, 260 U.S. 
309, 67 L.Ed. 274. 

Mass.—Pizer v. Hunt, 148 N.E. 801, 
253 Mass. 321. 

26 C.J. p 946 note 92. 

Sullloicaoy of ludiotmout or iufor- 
matioA 

U.S.—Uveges v. Commonwealth of 
Pennsylvania, Pa., 69 S.Ct. 184, 335 

U. S. 487, 93 L.Bd. 127—^Barrington 

V. Missouri, Mo., 27 S.Ct. 582, 205 
U.S. 483, 51 L.Ed. 890. 

Neb.—Chadek v. State, 294 N.W. 384, 
188 Neb. 626. 
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is the rule even though the action is brought under 
a federal statute.^i 

On the other hand, when matters nominally of 
procedure are actually matters of substance which 
affect a federal right, the decision of the state court 
is subject to review.®^ Whether a pleading sets 
up a sufficient right of action or defense, grounded 
on the Constitution or a law of the United States, 
is necessarily a question of federal law, and, where 
a case coming from a state court presents that ques¬ 
tion, the Supreme Court must determine for itself 
the sufficiency of the allegations displaying the right 
or defense, and is not concluded by the view taken 
by the state court.® ^ 

With respect to review by the Supreme Court of 
the United States, a state may choose the procedure 
it deems appropriate for the vindication of federal 


FEDERAL COURTS §§ 269-270 

rights but if the state court of last resort closes 
the door to any consideration of a claim of denial 
of a federal right, the question is not simply one of 
state procedure,and, as discussed infra § 274, 
where federal rights are involved, it is for the 
Supreme Court of the United States finally to deter¬ 
mine whether failure to follow the procedure de¬ 
signed by the state for their protection constitutes 
a waiver of them. 

§ 270. -Questions of Fact or Evidence 

Unless a federal question Is Involved, the Unitect 
States Supreme Court will not review a decision of a 
state court with respect to a question of evidence. 

In view of the limited powers of review of state 
court decisions, the United States Supreme Court 
cannot ordinarily review a decision of a state court 
as to the propriety of taking or refusing to take 


OoiLBtrnotioa of Indictment "toy state 
court 

United States Supreme Court was 
required to take indictment, which 
charged defendant who assisted in 
conducting meeting called by Com¬ 
munist Party with violation of Ore¬ 
gon Criminal Syndicalism Law, as 
construed by Oregon supreme court, 
which limited charge to defendant’s 
participation in meeting and sus¬ 
tained conviction on that basis, re¬ 
gardless of what was said or done 
at meeting, since conviction on 
charge not made would be denial of 
due process of law. 

U.S.—^De Jonge v. State of Oregon. 
Or., 67 S.Ct. 266, 299 U.S. 853, 81 
L.Ed. 278, 

91. U.S.—Leo V. Central of Georgia 
R. Co.. Ga.. 40 S.Ct. 264, 262 U.S. 
109, 64 L.Ed. 482. 

25 C.J. p 946 note 9S. 

Access to courts 

If state chooses to prefer resi¬ 
dents in access to its often over¬ 
crowded courts and to deny such ac¬ 
cess to all nonresidents, whether its 
own citizens or those of other states. 
It is choice within its own control, 
and no federal issue is presented 
for review even though rule be ap¬ 
plied to actions for personal injuries 
under Employers* Liability Act. 

U.S.—State of Missouri, ex rel. 
Southern Ry. Co. v. Mayfield. Mo., 
71 S.Ct. 1, 840 U.S. 1, 96 L».Bd. 8. 

93. U.S.—^Brown v. Western Ry. of 
Alabama, 70 S.Ct. 106, 838 U.S. 294, 
94 L.Ed. 100, conformed to 67 S. 
R2d 464, 80 Ga.App. 770—^Mllk 
Wagon Drivers Union of Chicago, 
Local 763 v. Meadowmoor Dairies, 
111.. 61 S.Ct. 662, 312 U.S. 287. 86 
L.Ed. 886, 132 A.L.R. 1200, rehear¬ 
ing denied 61 S.Ct. 808, 812 U.S. 
716, 86 L.Bd. 1146—Hill V. Smith. 


Mass., 43 S.Ct. 219, 260 U.S. 592. 
67 L.Ed. 419. 

25 C.J. p 946 note 94. 

Denial of new trial 

Georgia court’s discretionary de¬ 
cision to deny extraordinary new 
trial motion, predicated on claim 
that movant had been denied equal 
protection by reason of use of race- 
indicative slips in Jury selection 
process, did not deprive United 
States Supreme Court of Jurisdic¬ 
tion to find that substantive issue 
was properly before it. 

U.S.—Williams v. State of Georgia, 
Ga., 75 S.Ct. 814, 349 U.S. 876, 99 
L.Ed. 1161. 

Venue 

(1) The allowance or denial of fed¬ 
eral privilege regarding venue in ac¬ 
tion under Federal Employers’ Lia¬ 
bility Act is a matter of ’’federal 
law” and not a matter of ’’state 
law.” 

U.S.—Baltimore & O. R. Co. v. Kep- 
ner, Ohio, 62 S.Ct. 6, 814 U.S. 44, 
86 L.Ed. 28, 136 A.L.R. 1222. 

(2) It has been held, however, that 
state, according to its own notions 
of procedural policy, may reject as 
it may accept doctrine of forum non 
conveniens for all causes of action 
begun in its courts, and if denial 
of motion to dismiss action under 
Federal Liability Act is rested on 
such a general local practice, no fed¬ 
eral issue is presented for review, as¬ 
suming that state has acquired Juris¬ 
diction over defendant. 

U.S.—State of Missouri ex rel. South¬ 
ern Ry. Co. V. Mayfield, Mo., 71 S. 
Ct 1, 840 U.S. 1, 96 L.Ed. 8. 

(3) The United States Supreme 
Court is not bound by state court’s 
decision that director general waived 
right, under Federal Control Act S 
10, Comp.St.l918, and Director Gen¬ 
eral's Orders, orders 18, 18-A, 18-B, 
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60. 50-A, to be sued in county or dis¬ 
trict where plaintiff resided, or where 
the cause of action accrued, and may 
determine for itself whether he suffi¬ 
ciently asserted and insisted on such 
right. 

U.S.—Davis V. O’Hara. Neb., 45 S.Ct. 

104, 266 U.S. 314, 69 L.Ed. 303. 

93. U.S.—Allied Stores of Ohio, Inc. 
V. Bowers, Ohio, 79 S.Ct. 437, 358 

U. S. 622. 3 L.Ed.2d 480—Staub v. 
City of Baxley, Ga., 78 S.Ct. 277. 
855 U.S. 313, 2 L.Ed.2d 302—Ellis 

V. Dixon, N.T., 76 S.Ct. 860, 849 
U.S. 458, 99 L.Ed. 1231, rehearing 
denied 76 S.Ct. 37, 360 U.S. 856, 100 
L.Ed. 769—Brown v. Western Ry. 
of Alabama, 70 S.Ct. 106, 338 U.S. 
294, 94 L.Ed. 100, conformed to 67 
S.E.2d 464, 80 Ga.App. 770—Urle v. 
Thompson, Mo., 69 S.Ct. 1018, 337 
U.S. 163, 93 L.Ed. 1282, 11 A.L.R. 
2d 262—First Nat. Bank of Guth¬ 
rie Center v. Anderson, Iowa, 48 
S.Ct. 136, 269 U.S. 841, 70 L.Ed. 
296. 

93.5 U.S.—Young v. Ragen, Ill., 69 
S.Ct. 1073, 837 U.S. 236, 93 L.Ed. 
1333. 

Babeai corpus 

If, as a matter of local procedure, 
Illinois chooses to allow a federal 
right, such as the guarantees of the 
due process clause of the Fourteenth 
Amendment with respect to ac¬ 
cused’s right to the assistance of 
counsel, to be vindicated by habeas 
corpus in its Illinois scope, but does 
not make available the Illinois writ 
of error, that is for Illinois to say 
and not for the Supreme Court of 
the United States to deny. 

U.S.—Loftus V. People of State of 
Illinois, Ill., 68 S.Ct. 1212, 884 U.S. 
804, 02 L.Ed. 1737. 

93.10 U.S.—Young v. Ragen, Ill., 69 
S.Ct. 1078. 887 U.S. 236, 98 UEd. 
1833. 
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judicial notice of a particular matter,®^ or the ad- 
missibility^® or sufficiency®® of evidence; nor is a 
mere inference of fact from the evidence subject 
to such review.®"^ 

On the other hand, where a federal question is 
involved, the Supreme Court may review a decision 
of a state court on a question pertaining to evi¬ 
dence.®® A contention, in an action based on a 
federal statute, that there was no evidence showing 
liability thereunder presents a federal question, 
which may be reviewed by the Supreme Court,®® 
and there is also a right of review where it is 
claimed that a state court admitted in evidence an 
instrument which was inadmissible under an act of 
Congress because it was not sufficiently stamped.^ 

§ 271. Nature of Decision 

With respect to review by the United States Supreme 
Court, the nature of the decision of the state court on a 
constitutional question is not as a rule determinative of 
the right to certiorari although it may be controlling as 
to the right to an appeal. 

Formerly the nature of the decision rendered by 
the state court had an important bearing on the 
right to a review by the United States Supreme 
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Court.® However, under the statute governing the 
jurisdiction of the Supreme Court on certiorari, the 
Supreme Court may exercise jurisdiction where the 
federal claim is sustained as well as where it is de¬ 
nied,® although, as is shown infra § 272, an appeal 
will not lie as a matter of right except where the 
decision is against the validity of a treaty or statute 
of the United States or in favor of the validity of a 
statute of a state attacked as repugnant to the Con¬ 
stitution, treaties, or laws of the United States. 

§ 272. Mode of Review 

The mode of review Is prescribed by the statute, and 
under controlling provisions, decisions of state courts are 
reviewable in the United States Supreme Court by appeal 
or certiorari. 

The United States Supreme Court may review 
decisions of state courts only in the manner pro¬ 
vided for by statute.^ Under the present statute, 28 
U.S.C.A. § 1257, review is by appeal or certiorari.® 
Prior to 1914, the jurisdiction of the Supreme Court 
to review the judgments and decrees of state courts 
could be exercised only by writ of error.® In 1914, 
review by certiorari was allowed by statute,*^ and 
until 1928 review was had by means of cither a 
writ of error or a certiorari.® In 1928 the writ of 


94. U.S.—Wear v. Brewster, Kan., 
38 S.Ct. 66, 246 U.S. 154, 62 L.Ed. 
214. 

96. U.S.—Lisenba v. People of State 
of California. Cal., 62 S.Ct. 280, 314 
U.S. 219, 86 L..Ed. 166. 

25 C.J. p 945 note 96. 

96. U.S.—Whitney v. People of State 
of California, Cal., 47 S.Ct. 641, 274 

U. S. 367, 71 L.Ed. 1096—Van Oster 

V. State of Kansas, Kan., 47 S.Ct. 
133, 272 U.S. 465, 71 L.Ed. 364, 47 
A.L.R. 1044. 

26 C.J. p 946 note 97. 

Questions of fact within scope of re¬ 
view see infra § 280. 

97. U.S.—Turner v. New York, N.Y., 
18 S.Ct. 38, 168 U.S. 90, 42 L.Ed. 
392. 

98. U.S.—Southern Pac. Co. v. State 
of Arizona ex rel. Sullivan, Ariz.. 
65 S.Ct. 1616, 326 U.S. 761, 89 L. 
Ed. 1916. 

Bnrdea of proof 

Where a dischargre In bankruptcy 
was pleaded as a bar to recovery on 
plaintiff’s Judgment, the question of 
the burden of proving knowledge of 
the bankruptcy proceeding by a Judg¬ 
ment creditor whose Judgment was 
not scheduled is so connected with 
the substantive rights given to the 
respective parties by the statute, and 
80 flows from the words of the stat¬ 
ute, that the ruling thereon may be 
reviewed by the United States Su¬ 
preme Court. 


U.S.—Hill V. Smith. Maas., 43 S.Ct. 

219, 260 U.S. 692. 67 L.Ed. 419. 

99. U.S.—St. Louis, Iron Mountain & 
Southern R. Co. v. MeWhirter, Ky., 
33 S.Ct. 858, 229 U.S. 265, 67 L.Ed. 
1179. 

Bnbinissioii of case to jury 

(1) In Federal Employers’ Liabil¬ 
ity Act cases, the question whether 
suflicient evidence of negligence is 
furnished by the record to Justify 
submission of case to Jury must be 
determined by Supreme Court finally, 
since only by uniform federal rule as 
to necessary amount of evidence may 
litigants under the act receive simi¬ 
lar treatment in all states. 

U.S.—Brady v. Southern By, Co., N. 
C., 64 S.Ct. 222, 320 U.S. 476, 88 L. 
Ed. 239. 

(2) While a state need not provide 
in Federal Employers’ Liability Act 
cases any trial by Jury according to 
requirements of the Seventh Amend¬ 
ment, when a state’s Jury system re¬ 
quires the court to determine suffi¬ 
ciency of evidence to support a find¬ 
ing of a federal right to recover, cor¬ 
rectness of its ruling is a ’’federal 
question.” 

U.S.—Brady v. Southern Ry. Co., su¬ 
pra. 

U.S.—Hall V. Jordan, Tenn., 15 
Wall. 393, 21 L.Ed. 72. 
a, U.S.—Elder v. People of State of 
Colorado, Colo., 27 S.Ct. 223, 204 U. 

S. 85, 61 L.Ed. 381. 

25 C.J. p 946 note 2-p 946 note 5. 
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Correctness of decision of state court 
as affecting review see supra 5 245. 

3. Purpose of statute was to pro¬ 
vide an opportunity for review of de¬ 
cisions of state court.s on constitu¬ 
tional questions however the state 
court might decide them. 

U.S.—Coleman v. Miller, Kan., 59 S. 
Ct. 972, 307 U.S. 433, 83 L.Ed. 1385, 
122 A.L.R. 696. 

Allowance of certiorari as discretion¬ 
ary see infra § 27.7. 

4 . U.S.—Lisenba v. People of State 
of California, Cal., 62 S.Ct. 280, 314 
U.S. 219, 86 L.Ed. 166, rehearing de¬ 
nied 62 S.Ct. 620, 315 U.S. 826, 86 
L.Eld. 1222. 

Questions reviewable see supra S § 
246-270. 

6. U.S.—Standard Oil Co. of Cali¬ 
fornia V. Johnson. Cal., 62 S.Ct. 
1168, 316 U.S. 481, 86 L.Ed. 1611-- 
Grobey v. Townsend, Tex., 66 S.Ct. 
622. 295 U.S. 46, 97 A.L.R. 680, 79 L. 
Ed. 1292. 

e. U.S.—John P. King Mfg. Co. v. 
City Council of Augusta, Ga., 48 S. 
Ct. 489, 277 U.S. 100, 72 L.Ed. 801. 
25 C.J. p 946 note 7. 

7. U.S.—Coleman v. Miller, Kan., 69 
S.Ct. 972. 307 U.S. 433, 83 L.Ed. 
1385, 122 A.L.R. 695. 

8. U.S.—Chicago Great Western R. 
Co. V. Basham, Iowa, 39 S.Ct. 213, 
249 U.S. 164, 63 L.Ed. 634. 

25 C.J. p 946 note 8, p 947 note 9 [aJ. 
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error was abolished by statute, and an appeal substi¬ 
tuted therefor.^ 

Certiorari is granted or refused in the exercise 
of the court’s discretion,^® while an appeal (former¬ 
ly writ of error) is allowed as of right where it ap¬ 
pears that the case is of the class designated in the 
statute and that the federal question is a real and 
substantial one, and an open one in the Supreme 
Court. 

Appeal or certiorari. Under the statute, now 28 
U.S.C.A. § 1257, a final judgment or decree of a 
state court may be reviewed by the United States 
Supreme Court on appeal where there is drawn in 


question the validity of a treaty or statute of the 
United States, and the decision is against its valid¬ 
ity; or where there is drawn in question the validity 
of a statute of any state, on the ground of its 
being repugnant to the Constitution, treaties, or 
laws of the United States, and the decision is in 
favor of its validity.12 Unless the case comes with¬ 
in the terms of this provision an appeal is not the 
proper mode of review.13 

An appeal is proper where the validity of a state 
statute as construed by the state court is drawn in 
question on the ground of its being repugnant to 
the Federal Constitution and the decision of the 
state court is in favor of its validity.i^ However, 


Where (meetione presented were 
properly before the Supreme Court on 
writ of error to the state court, a pe¬ 
tition for a writ of certiorari was de¬ 
nied. 

U.S.—Frick V. Commonwealth of 
Pennsylvania, Pa., 46 S.Ct. 603, 268 

U. S. 473. 69 L.Ed. 1058, 42 A.L.R. 
316. 

25 C.J. p 947 note 17. 

9. U.S.—Nashville, C. & St. L. Hy. 

V. White, Tenn., 49 S.Ct. 189, 278 

U. S. 466, 73 L.Ed. 452. 

Fonnerly an appeal from the judg¬ 
ment or decree of a state court to 
the Supreme Court of the United 
States would not lie. 

U.S.—Stelnfeld v. Zeckendorf, Ariz., 
36 S.Ct. 14, 239 U.S. 26, 60 L.Ed. 
125. 

25 C.J. p 947 note 18. 

10 . See infra § 277. 

11. U.S.—Memphis Natural Gas Co. 

V. Beeler, Tenn., 62 S.Ct. 857, 315 
U.S. 649, 86 L.Ed. 1090. 

Writ of error as of right 
U.S.—Ireland v. Woods, N.T., 38 S. 
Ct. 319, 246 U.S. 323, 62 L.Ed. 746— 
Philadelphia & Heading Coal & 
Iron Co. V. Gilbert, N.Y., 38 S.Ct. 68, 

245 U.S. 162, 62 L.Ed. 221. 

12. U.S.—Ex parte Worcester Coun¬ 
ty Nat. Bank of Worcester, Mass., 
49 S.Ct. 368, 279 U.S. 347, 73 L.Ed, 
733, 61 A.L.R. 987. 

ITnder prior statutes 

(1) Formerly, where the federal 
auestion was as to the validity of a 
treaty or statute of, or an authority 
exercised under, the United States, a 
judgment against the validity there¬ 
of could be reviewed only by writ of 
error, and a judgment In favor of 
such validity only by certiorari. 

U.S.—Philadelphia & Reading Coal & 

Iron Co. V. Gilbert, N.Y., 38 S.Ct. 68, 

246 U.S. 162, 62 L.Ed. 221. 

25 C.J. p 947 note 10. 

(2) Where the question was as to 
the validity of a statute of, or an au¬ 
thority exercised under, a state, at¬ 
tacked as repugnant to the Constitu¬ 
tion, laws, or treaties of the United 


States, a decision In favor of the va¬ 
lidity thereof could be reviewed only 
by writ of error, and a decision 
against such validity only by certio¬ 
rari. 

U.S.—First Nat. Bank of Guthrie 
Center v. Anderson, Iowa, 46 S.Ct. 
136, 269 U.S. 341. 70 L.Ed. 296— 
Dahnke-Walker Milling Co. v. Bon- 
durant. Ky., 42 S.Ct. 106, 267 U.S. 
282, 66 L.Ed. 239—Philadelphia & 
Reading Coal & Iron Co. v. Gilbert, 
supra. 

25 C.J. p 947 note 12. 

Purpose 

Purpose of statutory provision, de¬ 
priving United States Supreme Court 
of jurisdiction of appeal from judg¬ 
ment of stale supreme court unless 
there was drawn in question before 
state court the validity of state stat¬ 
ute on ground of being repugnant to 
federal statute or Constitution, is to 
restrict mandatory jurisdiction of 
Supreme Court on appeal and to make 
certain that no judgment of a state 
court will be reviewed on appeal to 
United States Supreme Court unless 
highest court of state has first been 
appri.sed that a state statute is be¬ 
ing assailed as invalid on federal 
ground,s, or when statute, as applied, 
is so assailed, until it has opportu¬ 
nity authoritatively to construe it. 
U.S.—Wilson v. Cook, 66 S.Ct. 663, 
327 U.S. 474, 90 L.Ed. 793, recalled 
in part and conformed to 193 S.W. 
2d 818, 210 Ark. 21. 

13. U.S.—Raley v. State of Ohio, 
Ohio. 79 S.Ct. 1257, 360 U.S. 423, 3 
L.Ed.2d 1344—^Anonymous Nos. 6 
and 7 v. Baker, N.Y., 79 S.Ct. 1157. 
360 U.S. 287, 3 L.Ed.2d 1234--Ler- 
ner v. Casey. N.Y., 78 S.Ct. 1311. 
1324, 357 U.S. 468, 2 L.Ed.2d 1423, 
rehearing denied 79 S.Ct. 12, 358 U. 
S. 858, 3 L.Ed.2d 91—Common¬ 
wealth of Pennsylvania v. Board of 
Directors of City Trusts of City of 
Philadelphia, Pa., 77 S.Ct. 806, 363 
U.S. 230, 1 L.Ed.2d 792, rehearing 
denied 77 S.Ct. 1281, 363 U.S. 989, 1 
L.Ed.2d 1146—Memphis Natural 
Gas Co. V. Beeler, Tenn., 62 S.Ct. 
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857. 315 U.S. 649, 86 L.Ed. 1090— 
Lisenba v. People of State of Cal¬ 
ifornia. 62 S.Ct. 280, 314 U.S. 219, 
86 L.Ed. 166. rehearing denied 62 
S.Ct. 620, 315 U.S. 826, 86 L.Ed. 
1222—Coleman v. Miller, Kan., 59 
S.Ct. 972, 307 U.S. 433, 83 L.Ed. 
1385, 122 A.L.R. 696. 

Bestrictive intent 

Former Judicial Code was intended 
to restrict obligatory appellate juris¬ 
diction to a narrow class of cases, 
and to foreclose an appeal as of right 
whenever the prescribed conditions 
have not been rigorously fulfilled. 

U.S.—Memphis Natural Gas Co. v, 
Beeler, Tenn., 62 S.Ct. 867, 815 U.S. 
649, 86 L.Ed. 1090. 

Something more than a claim of a 
federal right is necessary. The at¬ 
tack must be on the validity of the 
statute and not merely on the state 
court's judgment to warrant a re¬ 
view by writ of error (now appeal). 
U.S.—Live Oak Water Users’ Ass'n v. 
Railroad Commission of State of 
California, Cal., 46 S.Ct. 149, 269 U, 
S. 354. 70 L.Ed. 305. 

AaaignmentB of error In supreme 
court of appeals of Virginia assailing 
commissioners’ award in condemna¬ 
tion proceeding on ground that it did 
not award Interest from date of occu¬ 
pation of land by condemning author¬ 
ity and therefore denied to owner 
just compensation In violation of due 
process of law did not draw in ques¬ 
tion the constitutionality of any stat¬ 
ute so as to give United States Su¬ 
preme Court jurisdiction on appeal. 
U.S.—Bailey v. Anderson, Va., 66 S. 
Ct. 66, 326 U.S. 203, 90 L.Ed. 3, re¬ 
hearing denied 66 S.Ct. 228, 826 U.S. 
691, 90 L.Ed. 407. 

Writ of error 

U.S.—^Llve Oak Water Users’ Ass’n 
V. Railroad Commission of State 
of California, Cal., 46 S.Ct. 149, 269 

U. S. 354, 70 L.Ed. 805. 

X4. U.S.—Seaboard Air Lino R. Co. 

V. Daniel, S.C., 68 S.Ct. 426, 338 U.S. 
118, 92 L.Ed. 680—Standard OH Co. 
of California v, Johnson, Cal., 62 
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to sustain an appeal it is rot enough that an appel¬ 
lant could have launched his attack on the validity 
of a state statute if he has failed to do so.^® Where 
appeal to the United States Supreme Court is sought 
on the ground of invalidity of a state statute, it is 
essential that there be an explicit and timely in¬ 
sistence in the state court that the state statute 
as applied is repugnant to the Federal Constitution, 
treaties or laws, and it does not suffice for the appel¬ 
lant to phrase general constitutional claims as at¬ 
tacks on the constitutionality of state statute.^^-® 

Under the statute, now 28 U.S.C.A. § 1257, review 
by certiorari may be had, in the court's discretion, 
where there is drawn in question the validity of a 
treaty or statute of the United States; or where 
there is drawn in question the validity of a statute 
of any state on the ground of its being repugnant 


to the Constitution, treaties, or laws of the United 
States; or where any title, right, privilege, or im¬ 
munity is specially set up or claimed by either party 
under the Constitution, or any treaty or statute of, 
or commission held or authority exercised under, 
the United States; and the power to review by 
certiorari may be exercised by the Supreme Court as 
well where the federal claim is sustained as where 
it is denied.^® 

Where the question is as to a right, title, privilege, 
or immunity claimed under the Constitution, laws, 
or treaties of, or any commission held or authority 
exercised under, the United States, the decision, 
whether for or against the claim asserted, is review- 
able only by certiorari^^ and the remedy by appeal 
is not available.!® So the question whether full 
faith and credit should have been given a judgment 


S.Ct. 1168, 316 U.S. 481, 86 L.Ed. 
1611—^Municipal Investors Ass’n v. 
City of Birmingham, Mich., 62 S.Ct. 
975. 316 U.S. 153, 86 L.Ed. 1341. 
Basis of dstermiaatloB. 

Where state supreme court had 
sustained validity of program of reli¬ 
gious instruction in public schools on 
ground that state statute granted 
board of education authority to es¬ 
tablish such a program, the validity 
of the state statute on ground of be¬ 
ing repugnant to Federal Constitu¬ 
tion was sufficiently drawn in Ques¬ 
tion within statute giving United 
States Supreme Court appellate Juris¬ 
diction. 

U.8 ^People of State of Illinois ex 
rel. McCollum v. Board of Ed. of 
School Dist. No. 71, Champaign 
County, Ill., 68 S.Ct. 461, 333 U.S. 
203, 92 L.Ed. 648, 3 A.L.R.2d 1338. 
Writ of error | 

U.S.—People of State of New York! 
ex rel. Bryant v. Zimmerman, N.T., 
49 act 61, 278 U.S. 63, 75 L.Ed, 
184, 62 A.L.B. 785—-Fiske v. State j 
of Kansas, Kan., 47 S.Ct 655, 274 

U. S. 380, 71 L.Bd. 1108—Southern 
Ry, Co. V. Commonwealth of Ken¬ 
tucky, Ky., 47 S.Ct 542, 274 U.S. 
76, 71 L.Ed. 934. 

16. U.S.—Memphis Natural Gas Co. 

V. Beeler. Tenn., 62 S.Ct 857, 816 
U.S. 649, 86 L.Ed. 1090. 

16.5 U.S.—Raley v. State of Ohio, 
Ohio, 79 S.Ct 1267, 360 U.S. 428, 3 
L.Ed.2d 1344—Hanson v. Benckla, 
Bel. & Fla., 78 S.Ct 1228, 367 U.S. 
235, 2 L.Ed.2d 1283, rehearing de¬ 
nied Lewis V. Hanson, 79 S.Ct. 10, 
858 U.S. 868, 3 L.Ed.2d 92, rehear¬ 
ing denied 79 S.Ct 10, 358 U.S. 858, 
S L.Ed.2d 92, and conformed to, 
Fla., 106 So.2d 649. 

State tax statute 

In order to support an appeal to 
United States Supreme Court from 
decision of state supreme court up¬ 


holding state tax, question of validity 
of state tax statute must be either 
presented to state court or decided by 
it. and it is not sufficient merely to 
attack tax levied under the statute or 
right to collect the tax or to show 
that validity of tax alone has been 
considered. 

U.S.—^Wilson V. Cook, 66 S.Ct. 663, 827 
U.S. 474, 90 L.Ed. 793, conformed 
to 193 S.W.2d 818, 210 Ark. 21— 
Charleston Federal Sav. & Loan 
A88*n V. Alderson, W.Va., 65 S.Ct. 
624. 824 U.S. 182, 89 L.Bd. 857, re¬ 
hearing denied 66 S.Ct. 863, 324 U.S, 
888 , 89 L.Ed. 1486. 

16. U.S.—Grobey v, Townsend, Tex., 
55 S.Ct. 622, 296 U.S. 46, 97 A.L.R. 
680, 79 L.Ed. 1292. 

Wyo.—Call V. Town of Afton, 278 P. 
2 d 270, 73 Wyo. 271. 

17. U.S.—^Anonymous Nos. 6 and 7 v. 
Baker, N.T., 79 S.Ct. 1167, 360 U.S. 
287, 3 L.Ed.2d 1234—Coleman v. 
Miller. Kan., 59 S.Ct. 972, 307 U.S. 
433, 83 L.Ed. 1885, 122 A.L.R. 696 
—Jordan v. K. Tashiro, Cal., 49 S. 
Ct. 47, 278 U.S. 123, 73 L.Ed. 214— 
Philadelphia & Reading Coal & Iron 
Co. V. Gilbert, N.Y., 38 S.Ct. 68, 246 
U.S. 162. 62 L.Ed. 221. 

Ala.—State v. Parrish, 6 So.2d 828, 
242 Ala. 7, second case. 

La.—State ex rel. Covington v. 

Hughes, 102 So. 824, 157 La. 652. 
Or.—City of Portland v. MeSparran, 
129 F.2d 66, 169 Or. 877. 

25 C.J. p 947 note 14. 

Oompaot hetweex vtatei 

(1) Compact between states sanc¬ 
tioned by Congress Involves a “fed¬ 
eral title, right, pHvllege, or immuni¬ 
ty” which, when specially set up or 
claimed in a state court may be re¬ 
viewed on certioiari, 

U.S.—Delaware River Joint Toll 
Bridge Commission, Pennsylvania- 
New Jersey v. Colburn, N.J., 60 S. 
Ct. 1089, 810 U.S. 419, 84 L.Ed. 1287. 
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(2) The assent of Congress to the 
compact does not make it a “treaty 
or statute of the United States" with¬ 
in former Judicial Code S 237 (a), 
warranting a review by appeal. 

U.S.—Hinderllder v. La Plata River 
& Cherry Creek Ditch Co., Colo., 58 
S.Ct. 803, 304 U.S. 92. 82 L.Ed. 1202, 
rehearing denied 59 S.Ct. 65, 305 U. 
S. 668, 83 L.Ed. 433. 

Defendants on denial of right of 
removal to federal court by state su¬ 
preme court on appeal have remedy 
by certiorari from United States Su¬ 
preme Court. 

S.C.—Jennings v. Southern Ry, Co., 
160 S.E. 309, 162 S.C. 322. 

18. U.S.—^Raley v. State of Ohio, 
Ohio, 79 S.Ct. 1257, 360 U.S. 423, 3 
L.Ed.2d 1344—Coleman v. Miller, 
Kan., 69 S.Ct. 972, 307 U.S. 433, 83 
L.Ed. 1385, 122 A.L.R. 695—Hinder- 
lider v. La Plata River & Cherry 
Creek Ditch Co., Colo., 68 S.Ct. 803, 
304 U.S. 92, 82 L.Ed. 1202, rehear¬ 
ing denied 69 S.Ct. 55. 305 U.S. 668. 
83 L.Ed. 438. 

Attack on tax assessment or levy 

on ground that it infringes a taxpay¬ 
er’s federal rights, privileges, or im¬ 
munities will not sustain an appeal. 
U.S.—Memphis Natural Gas Co. v. 
Beeler, Tenn., 62 S.Ct. 857, 815 U.S. 
649, 86 L.Ed. 1090. 

Writ of error was not available in 
such a case. 

U.S.—Ex parte Williams, Neb., 48 S. 
Ct. 623, 277 U.S. 267, 72 L.Ed. 877 
—Longest v. Langford, Okl., 47 S. 
Ct. 668, 274 U.S. 499, 71 L.Ed. 1170 
—Grayson v. Harris, Okl., 46 S.Ct 
817, 267 U.S. 862, 69 L.Bd. 662— 
State of Missouri ex rel. St. Louis, 
B. & M. Ry. Co. V. Taylor, Mo., 46 
S.Ct 47, 266 U.S. 200, 69 L.Ed. 247, 
42 A.L.R. 1232—Supreme Lodge, K. 
P., V. Meyer, Neb., 44 S.Ct 482, .265 
U.S. 80, 68 L.Ed. 885—Zucht v. 
King, Tex., 48 S.Ct 24, 260 U.S. 174, 
67 L.Ed. 194—Schatt V. J. C. 
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of another state does not present a ground for ap¬ 
peal.^®*® If a case is properly before the United 
States Supreme Court on an assignment that the 
state supreme court erred in holding a federal 
statute invalid, appellant may include in his assign¬ 
ments of error any other denial of a federal right, 
whether or not capable of being brought to the 
United States Supreme Court by appeal,or 
appellant may file a petition for certiorari in addi¬ 
tion to his appcal.i® i5 

Appeal improvidcntly sought and allowed. Under 
the statute, now 28 U.S.C.A. § 2103, if an appeal 
(formerly writ of error) is improvidcntly sought 
and allowed where the proper mode of invoking 
a review is by a petition for certiorari, this alone 
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shall not be a ground for dismissal, but the papers 
whereon the appeal was allowed shall be regarded 
and acted on as a petition for certiorari and as 
though duly presented to the Supreme Court at 
the time they were presented to the court or judge 
by whom the appeal was allowed, provided, where 
in such a case there appears to be no reasonable 
ground for granting a petition for certiorari, it shall 
be competent for the Supreme Court to adjudge to 
the respondent reasonable damages for his delay^ 
and single or double costs.^® 

Under this provision if an appeal is improvidcntly 
allowed the Supreme Court may dismiss it,®® and, 
treating the papers as a petition for certiorari, 
the court may grant®® the petition for certiorari 


chon Co., Minn., 42 S.Ct. 189. 268 U. 
S. 76, 66 L.Ed. 472—Yazoo & M. V. 

R. Co. V. City of Clarksdale, 

42 S.Ct. 27, 267 U.S. 10, 66 L.Ed. 
104—Citizens’ Nat. Bank of Cincin¬ 
nati V. Durr, Ohio, 42 S.Ct. 16, 257 

U. S. 99, 66 L.Ed. 149—New York 
Cent. & H. R. R. Co. v. York & 
Whitney Co., Mass., 41 S.Ct. 609, 
266 U.S. 406. 66 L.Ed. 1016—Phila¬ 
delphia & Reading Coal & Iron Co. 

V. Gilbert, N.Y.. 38 S.Ct. 68, 246 U. 

S. 162, 62 L.Ed. 221. 

25 C.J. p 947 note 14 [a]. 

18.5 U.S.—^Union Nat. Bank of 

Wichita, Kan. v. Lamb, Mo., 69 S. 
Ct. 911, 337 U.S. 38, 93 L.Ed. 1190, 
rehearing and modification denied 
69 S.Ct. 1492, 337 U.S. 928, 93 L.Ed. 
1736—Morris v. Jones. Ill., 67 S.Ct. 
461, 329 U.S. 646, 91 L.Ed. 488, 168 
A.L.R. 666, rehearing denied 67 S. 
Ct. 858, 330 U.S. 864, 91 L.Ed. 1296 
—Roche V. McDonald, Wash., 48 S. 
Ct. 142, 276 U.S. 449, 72 L.Ed. 366, 

63 A.L.R. 1141. 

18.10 U.S.—Flournoy v. Wiener, La., 

64 S.Ct. 648, 321 U.S. 263, 88 L.Ed. 
708. 

18.15 U.S.—Flournoy v, Wiener, su¬ 
pra. 

18. U.S.—Lisenba v. People of State 
of California, Cal., 62 S.Ct. 280, 314 
U.S. 219, 86 L.Ed. 166, rehearing de¬ 
nied 62 S.Ct. 620, 315 U.S. 826, 86 
L.Ed. 1222. 

80. U.S.—Lerner v. Casey, N.Y.. 78 
S.Ct. 1311, 1324, 367 U.S. 468, 2 L. 
Ed.2d 1423, rehearing denied 79 S. 
Ct. 12, 368 U.S. 858, 3 L.Ed.2d 91— 
Sweezy v. State of New Hampshire 
by Wyman, N.H.. 77 S.Ct. 1203, 864 
U.S. 234, 1 L.Ed.2d 1311—Common¬ 
wealth of Pennsylvania v. Board of 
Directors of City Trusts of City of 
Philadelphia, Pa., 77 S.Ct. 806, 363 
U.S. 230, 1 L.Ed.2d 792, rehearing 
denied 77 S.Ct. 1281, 368 U.S. 989, 
1 L.Ed.2d 1146—Lisenba v. People 
of State of California, Cal., 62 S.Ct. 
280, 314 U.S. 219, 86 L.Ed. 166, re¬ 


hearing denied 62 S.Ct. 620, 316 U. 
S. 826. 86 L.Ed. 1222. 

Adverse party may move to dis¬ 
miss writ of error (now appeal). 
U.S.—Longest v. Langford, Okl.. 47 
S.Ct. 668, 274 U.S. 499, 71 L.Ed. 
1170. 

Case brought on error and certiorari 

Where the case was brought on er¬ 
ror and also on petition for certiorari 
and certiorari was the proper mode 
of review, the court dismissed thCj 
writ of error and granted the petition 
for certiorari. 

U.S.—Grayson v. Harris, Okl., 45 S. 
Ct. 317, 267 U.S. 362, 69 L.Ed. 862— 
Supreme Lodge, K. P. v. Meyer, 
Neb., 44 S.Ct. 432, 266 U.S. 30, 68 
L.Ed. 885—Yazoo & M. V. R. Co. v. 
City of Clarksdale, Miss., 42 S.Ct. 
27, 267 U.S. 10. 66 L.Ed. 104. 
aronnds not assnmsd 

United States Supreme Court hav¬ 
ing assigned no reasons for dismissal 
of appeal, and dismissal being ac¬ 
countable on other grounds, it could 
not properly be assumed that United 
States Supreme Court had, by dis¬ 
missal of appeal, approved state high 
court’s holding that statute whose 
validity was questioned in case was 
in reality a property tax although 
otherwise named and shaped. 

U.S.—Railway Exp. Agency v. Com¬ 
monwealth of Virginia, Va., 74 S.Ct. 
558, 847 U.S. 369, 98 L.Ed. 337. 

81. U.S.—Commonwealth of Penn¬ 
sylvania V. Board of Directors of 
City Trusts of City of Philadelphia, 
Pa., 77 S.Ct. 806, 363 U.S. 230, 1 L. 
Ed.2d 792, rehearing denied 77 S.Ct. 
1281, 363 U.S. 989, 1 L.Ed.2d 1146— 
May v. Anderson, Ohio, 73 S.Ct. 840, 
346 U.S. 628, 97 L.Ed. 1221—Union 
Nat. Bank of Wichita, Kan. v. 
Lamb, Mo., 69 S.Ct. 911, 337 U.S. 
88, 93 L.Ed. 1190, rehearing and 
modification denied 69 S.Ct. 1492, 
837 U.S. 928, 93 L.Ed. 1736—Mem¬ 
phis Natural Oas Co. v. Beeler, 
Tenn., 62 S.Ct. 857, 316 U.S. 649, 
86 L.Ed. 1090—Lisenba v. People 
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of State of California. Cal., 62 S.Ct. 
280, 314 U.S. 219, 86 L.Ed. 166, re¬ 
hearing denied 62 S.Ct. 620, 316 U. 
S. 826, 86 L.Ed. 1222. 

Writ of error improvldently allowed 
U.S.—Longest v. Langford. Okl., 47 
S.Ct. 668, 274 U.S. 499, 71 L.Ed. 
1170. 

Formerly, where a review was 
sought in an improper manner, by 
suing out a writ of error where a re¬ 
view could properly be had only by 
certiorari, the Supreme Court denied 
an application to convert the writ of 
error nunc pro tunc Into a writ of 
certiorari or to treat it as having 
the effect of a writ of certiorari even 
where both parties consented to the 
granting of the application. 

U.S.—Hogarty v. Philadelphia & R. 
R. Co., Pa., 40 S.Ct. 12, 250 U.S. 650, 
63 L.Ed. 1189. 

26 C.J. p 947 note 19. 

88 . U.S.—^Raley v. State of Ohio, 
Ohio, 79 S.Ct. 1267, 860 U.S. 423, 3 
L.Ed.2d 1344—Anonymous Nos. 6 
and 7 v. Baker, N.Y., 79 S.Ct. 1167, 
360 U.S. 287, 3 L.Ed.2d 1234—Han¬ 
son V. Denckla, Del. & Fla., 78 S.Ct. 
1228, 367 U.S. 235, 2 L.Ed.2d 1283. 
rehearing denied 79 S.Ct. 10, 358 
U.S. 858, 3 L.Ed.2d 92, rehearing 
denied Lewis v. Hanson, 79 S.Ct. 
10, 858 U.S. 858, 3 L.Ed.2d 92, con¬ 
formed to, Fla., 106 So.2d 649—Ler¬ 
ner V. Casey. N.Y., 78 S.Ct. 1311, 
1324, 367 U.S. 468, 2 L.Ed.2d 1423. 
rehearing denied 79 S.Ct. 12, 358 
U.S. 868, 3 L.Ed.2d 91—Sweezy v. 
State of New Hampshire by Wy¬ 
man, N.H., 77 S.Ct. 1203, 354 U.S. 
234, 1 L.Ed.2d 1311—Common¬ 

wealth of Pennsylvania v. Board of 
Directors of City Trusts of City of 
Philadelphia, Pa., 77 S.Ct 306, 353 
U.S. 230, 1 L.Ed.2d 792, rehearing 
denied 77 S.Ct. 1281, 863 U.S. 989, 1 
L.Ed.2d 1146—^Morris v. Jones, Ill., 
67 S.Ct. 451. 329 U.S. 646, 91 L.Ed. 
488, 168 A.L.H. 666, rehearing de¬ 
nied 67 S.Ct. 858, 830 U.S. 864, 91 
L.Ed, 1296—Charleston Federal 
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or the court may deny23 the petition for certio¬ 
rari, depending on whether or not the papers 
disclose a case for review. The party suing out the 
appeal improvidently may be subject to damages and 
costs if there appears to be no reasonable ground 
for granting a petition for certiorari.2^ 

§ 273. Persons Entitled to Review 

Only a person who has a personal Interest in the mat- 


86 G. J. S. 

[ ter In question which has been adversely affected by the 
rullna of the state court is entitled to a review by the 
United States Supreme Court of a Judgment of a state 
court. 

It is generally the rule that in order to entitle 
one to a review by the United States Supreme 
Court of a judgment of a state court he must have 
a personalis interest in the matter in question,2® 
which has been adversely affected by the ruling of 
the state court and he must himself have raised 


Sav. & Loan Ass*n v. Alderson, W. 
Va., 66 S.Ct. 624, 324 U.S. 182. 89 
L.Ed. 867, rehearing denied 66 S.Ct. 
863, 324 U.S. 888 , 89 L.Ed. 1436— 
Memphis Natural Gas Co. v. Beeler, 
Tenn., 62 S.Ct. 857, 316 U.S. 649, 86 
L.Ed. 1090—Lisenba v. People of 
State of California. Cal., 62 S.Ct. 
280. 314 U.S. 219. 86 L.Ed. 166, re¬ 
hearing denied 62 S.Ct. 620, 315 U.S. 
826, 86 L.Ed. 1222. 

Writ of error improvidently allowed 

U.S.—Roche V. McDonald, Wash., 48 
S.Ct. 142, 275 U.S. 449. 72 L.Ed. 365. 
68 A,L.R. 1141—Longest v. Lang¬ 
ford, Okl., 47 S.Ct. 668 . 274 U.S. 499, 
71 L.Ed. 1170. 

23. Writ of error improvidently al¬ 
lowed 

XJ,s,—Wheeler v. Pue, Mont.. 48 S.Ct. 
19, 275 U.S. 483, 72 L.Ed. 385. 

Order to show cause why petition 
for certiorari should not be denied 
for lack of a substantial federal 
question may be Issued by the clerk 
on direction of the court. 

U.S.—Gaines v. State of Washington, 
Wash., 48 S.Ct. 468, 277 U.S. 81. 72 
L.Ed. 793—Wysong v. State of Cal¬ 
ifornia, Cal., 48 S.Ct. 421, 276 U.S. 
608, 72 L,Ed. 729. 

24. Writ of error 

U.S.—Longest v. Langford, Okl., 47 
S.Ct. 668 , 274 U.S. 499, 71 L.Ed. 
1176. 

Twenty-live dollar penalty imposed 

where writ of error was improvident¬ 
ly sued out and no reasonable ground 
appeared for granting certiorari. 
U.S.—-Chesapeake & O. R. Co. v. Wil¬ 
liams Slate Co., Va., 46 S.Ct. 202. 
269 U.S. 540. 70 L.Ed. 401. 

26. U.S.—Liberty Warehouse Co. v. 
Burley Tobacco Growers' Co-op. 
Marketing Ass’n, Ky., 48 S.Ct. 291, 
276 U.S. 71, 72 L.Ed. 473—Stewart 
V. Kansas City, Kan., 36 S.Ct. 15, 
289 U.S. 14, 60 L.Ed. 120. 

25 C.J. p 947 note 21 . 

Parties see infra S 276. 

Bights of others 

(1) Ordinarily, as a matter of Ju¬ 
risdiction, one may not claim stand¬ 
ing in the Supreme Court to vindicate 
the constitutional rights of some 
third party: but apart from the Ju¬ 
risdictional requirement, a rule of 
the court ordinarily precludes a per¬ 
son from challenging the constitu¬ 


tionality of a state action by Invok¬ 
ing rights of others. 

U.S.—Barrows v. Jackson, Cal., 73 S. 

Ct. 1031, 346 U.S. 249, 97 L.Ed. 1586, 

rehearing denied 74 S.Ct. 19, 346 U. 

S. 841, 98 L.Ed. 361. 

(2) Where only constitutional 
question raised by physician in de¬ 
claratory judgment action wa.** 
whether as to him Connecticut stat¬ 
utes prohibiting use of drug.s or in¬ 
struments to prevent conception and 
giving of assistance or counsel in 
their use were unconstitutional be¬ 
cause their enforcement would de¬ 
prive certain of his patients of life 
without “due process of law," appeal 
from judgment that as to the physi¬ 
cian the statutes were constitutional 
was dismissed on ground that the 
physician had no standing to litigate 
constitutional question raised. 

U.S.—Tileston v. Ullman, Conn., 63 S. 

Ct. 493, 318 U.S. 44. 87 L.Ed. 603. 

Offloial interest 

(1) A county treasurer has no such 
personal interest in the litigation as 
entitles him to a review in the Unit¬ 
ed States Supreme Court of a judg¬ 
ment of a state court compelling him 
to account to a city under certain 
taxing statutes in the state, claimed 
by him to be unconstitutional. 

U.S.—Stewart v. Kansas City, Kan., 

36 S.Ct. 16, 239 U.S. 14, 60 L.Ed. 

120 . 

( 2 ) Other cases. 

U.S.—Smith V. Indiana, Ind., 24 S.Ct. 

Til. 191 U.S. 138, 48 L.Ed. 125. , 

26 C.J. p 947 note 21 [a], 

ISemberB of state senate who vot¬ 
ed against ratification of proposed 
child labor amendment to Federal 
Constitution, and who claimed that 
their votes were sufficient to prevent 
ratification, had such an Interest in 
mandamus proceeding commenced by 
them and other legislators question¬ 
ing validity of the legislative action 
as to give United States Supreme 
Court Jurisdiction to review, on cer¬ 
tiorari, adverse decision of Kansas 
supreme court, which had treated the 
legislators* Interest as sufficient to 
justify it in entertaining and decid¬ 
ing federal questions raised. 

U.S.—Coleman v. Miller, Kan., 69 S. 

Ct. 972, 807 U.S. 433. 83 L.Ed. 1386, 

122 A.L.R. 696. 
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126 . U.S.—Conde v. Yotk. N.T., 18 S. 

Ct. 234, 168 U.S. 642, 42 L.Ed. 611. 

25 C.J. p 948 note 22 . 

Szsontor is entitled to a review of 
a decision of the supreme court of a 
state so construing a statute of the 
United States as to su.stain a claim 
of creditors against the estate which 
he represents. 

U.S.—Briggs V. Walker, Ky., 19 S.Ct. 

1 , 171 U.S. 466, 43 L.Ed. 243. 
Expiration of term of office 

Federal agent, after expiration of 
term of office, was without right to 
complain of judgment against him, or 
to Invoke review by certiorari, and 
the fact that surety. Jointly liable 
with federal agent for costs, joined 
in petition for certiorari after expira¬ 
tion of agent's term, did not prevent 
diam)s.sal. 

U.S.—Davis V. Preston, Tex., 50 S.Ct. 

171, 280 U.S. 406, 74 L.Ed. 514. 
Jurisdiction over nonresident 

Where state law required acquisi¬ 
tion of jurisdiction over nonresident 
trustee before state court was em¬ 
powered to proceed with litigation in¬ 
volving validity of trust, any defend¬ 
ant affected by state court’s judg¬ 
ment had that “direct and sub.stan- 
tial personal interest in the outcome” 
which was necessary to challenge in 
United Slates Supreme Court wheth¬ 
er that jurisdiction had been In fact 
acquired. 

U.S.—Hanson v. Denckla, Del. & Fla., 
78 S.Ct. 1228, 367 U.S. 236, 2 L.Ed. 
2 d 1283, rehearing denied 79 S.Ct. 
10, 358 U.S. 858, 3 L.Ed. 2 d 92, re¬ 
hearing denied Lewis v. Hanson, 79 
S.Ct. 10, 358 U.S. 858, 3 L.Ed.2d 92, 
conformed to, Fla., 106 So.2d 549. 
DomixLattt inducemout 

Where special injury necessary to 
invocation of United States Supreme 
Court’s jurisdiction for review of is¬ 
sue of federal law is established in 
taxpayer's case or controversy, it will 
not matter that his dominant Induce¬ 
ment to action was more religious 
than mercenary. 

U.S.—Doremus v. Board of Ed. of 
Borough of Hawthorne, N.J., 72 S. 
Ct. 394, 342 U.S. 429, 96 L.Ed. 475. 
87. U.S.—Ocean Ins. Co. v. Polleys, 
Me., 18 Pet. 167, 10 L.Ed. 105. 

25 C.J. jx 948 note 23. 

Parsat 

Where it appeared on parent’s ap- 



36 C.J.S. 

the federal question in the state court.^S A relator 
suing in the name of the state and in its behalf was 
held not entitled to sue out a writ of error from the 
Supreme Court of the United States without the 
consent of the state.29 

§ 274(1). Raising Federal Question in State 
Court 

Ordinarily It Is a requisite to a review by the United 
States Supreme Court of a decision of a state court that 
a federal question have been raised in the state court. 

The United States Supreme Court will not pass 
on a constitutional question presented to it on appeal 
from a state court judgment where the state court 
has not had an opportunity to rule on the ques¬ 
tion.It is not sufficient to warrant a review by 
the United States Supreme Court of a judgment of 
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a state court that a federal question might have 
arisen in the case,3® or that it was intended to raise 
it,31 but ordinarily it is essential that such a ques¬ 
tion should have been actually raised in the state 
court.32 Whether the federal question was in fact 
raised in the state court is itself a federal question 
to be resolved by the Supreme Court by an examina¬ 
tion of the record.33 

Showing that question is a federal one, A conten¬ 
tion in the state court that there has been a viola¬ 
tion of a constitutional guaranty which is contained 
in both the state and the federal constitutions does 
not raise a federal question where no reference 
to the Federal Constitution is made, it being pre¬ 
sumed in such case that the state constitution was 

intendcd.34 


peal from state supreme court deci¬ 
sion upholding validity of state stat¬ 
ute providing for Bible reading in 
public schools that appellant had not 
availed herself of afforded privilege 
of having child excused during Bible 
reading, and no assertion was made 
that child or parent had been injured 
or even offended by Bible reading or 
that child had been compelled to ac¬ 
cept, approve, or confess agreement 
with any dogma or creed or even to 
listen when scriptures were read, no 
justiciable controversy was present¬ 
ed, especially in view of fact that 
child had graduated from public 
schools before appeal was taken. 

U.S.—Doremus v. Board of Ed. of 

Borough of Hawthorne, N.J., 72 S. 

Ct. 394, 342 U.S. 429. 96 L.Ed. 475. 

Taxpayer 

On taxpayers’ appeal from state su¬ 
preme court decision upholding valid¬ 
ity of statute providing for Bible 
reading in public schools, in absence 
of any showing that activity com¬ 
plained of added any sum whatever 
to cost of conducting school, and in 
absence of any showing as to what 
kind of taxes were paid by appellants 
and that Bible reading increased any 
tax they did pay, no justiciable con¬ 
troversy was presented. 

IT.S.—Doremus v. Board of Ed, of 

Borough of Hawthorne, supra. 

XTalted States adversely affected 

United States was not precluded 
from review of judgment denying it 
priority for debts due it as to securi¬ 
ties deposited with state treasurer by 
insolvent surety company, on ground 
that it was not adversely affected, 
because entitled to be paid from sur¬ 
plus, where no order was entered di¬ 
recting payment of surplus to United 
States after payment of state credi¬ 
tors and it was not clear that surplus 
would satisfy claim of United States. 
Xj.s.—U. S. V. Knott, 66 S.Ct. 902, 298 
U.S. 644, 80 L.E4. 1821,. 104 A.L.R, 


741, mandate conformed to 168 So. 
416, 127 Fla. 241. | 

28. U.S.—Puget Sound Power & 
Light Co. V. King County. Wash.. 
44 S.Ct. 261, 264 U.S. 22, 68 L.Ed. 
541. 

25 C.J. p 948 note 24. 

Necessity for raising federal question 
in state court generally see infra 
§ 274. 

29. U.S.—State of Wisconsin v. Fre- 
ar, Wis.. 34 S.Ct. 272, 231 U.S. 616, 
58 L.Ed. 400. 

29.50 U.S.—^Adler v. Board of Ed. of 
City of New York, N.Y., 72 S.Ct. 
380, 342 U.S. 486, 96 L.Ed. 517. 

Validity of order 

Supreme Court is not free to, and 
will not adjudicate the constitutional¬ 
ity of orders of the Commi.ssloner of 
Conservation of Louisiana under the 
act empowering him to establish oil 
drilling units, where the state court 
had no opportunity to pass on the 
validity of the orders. 

U.S.—Hunter Co. v. McHugh. La., 64 
S.Ct. 19, 320 U.S. 222, 88 L.Ed. 6. 

30. U.S.—Osborne v. Clark, Tenn„ 27 
S.Ct. 319, 204 U.S. 565, 61 L.Ed. 619. 

25 C.J. p 948 note 26. 

31. U.S.—Matheson v. Branch of 
Bank of State of Alabama at Mo¬ 
bile, Ala., 7 How. 260, 12 L.Ed. 692. 

32. U.S.—Charleston Federal Sav. & 
Loan Ass’n v. Alderson, W.Va., 66 
S.Ct. 624, 324 U.S. 182, 89 L.Ed. 
857, rehearing denied 66 S.Ct. 863, 
324 U.S. 888, 89 L.Ed. 1436—Hunter 
Co. V. McHugh, La., 64 S.Ct. 19, 320 
U.S. 222, 88 L.Ed. 6—Great North¬ 
ern Ry. Co. V. Leonidas, Mont., 69 
S.Ct. 61, 305 U.S. 1, 83 L.Ed. 3— 
White River Lumber Co. v. State of 
Arkansas ex rel. Applegate, Ark., 49 
S.Ct. 457, 279 U.S. 692, 73 L.Ed. 903, 
rehearing denied White River Lum¬ 
ber Co. V. State of Arkansas ex rel 
Applegate, 50 S.Ct. 78—Liberty 
Warehouse Co. v. Burley Tobacco 
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Growers* Co-op. Marketing Ass*n, 
Ky., 48 S.Ct. 291, 276 U.S. 71. 72 
L.Ed. 473—People of State of New 
York ex rel. Rosevale Realty Co. 
V. Kleincrt, N.Y., 46 S.Ct. 618, 268 
U.S. 646, 69 L.Ed. 1135. 

Pla.—^Williams v. Keyes, 186 So. 260, 
135 Fla. 769. 

Or.—Scott V. Platt, 137 P.2d 975. 171 
Or. 379. 

25 C.J. p 948 notes 28, 29. 

Decision of federal question by state 
court see supra 9 244. 

Persons entitled to review see supra 
§ 273. 

Record showing federal question 
raised in state court see infra 9 
279. 

Scope and extent of review see Infra 
9 280. 

AUowa&oe of writ of error (now 
appeal under statute) by the highest 
court of the state did not cure the 
omission to raise the federal ques¬ 
tion in the state court. 

U.S.—Hiawassce River Power Co. v. 
Carolina-Tennessee Power Co., N.C., 
40 S.Ct. 330, 252 U.S. 341, 64 L.Ed. 
600. 

25 C.J. p 963 note 46. 

Merely setting up a general right 

under a federal statute did not pre¬ 
sent a case within the category of 
“an authority exercised under the 
United States,” where the validity of 
the statute was not in question. 

U.S.—Telluride Power Transmission 
Co. V. Rio Grande Western R. Co., 
Utah, 20 S.Ct. 245, 176 U.S. 639, 44 
L.Ed. 305. 

33. U.S.—Lovell v. City of Grlffln, 68 
S.Ct. 666, 303 U.S. 444, 82 L.Ed. 949, 
conformed to 197 S.E. 347, 67 Ga. 
App. 901—Schuylkill Trust Co. v. 
Commonwealth of Pennsylvania, 
Pa., 66 S.Ct. 81, 296 U.S. 113, 80 L. 
Ed. 91—Carter v. State of Texas, 
Tex., 20 S.Ct. 687, 177 U.S. 442, 44 
L.Ed. 839. 

34. U.S.—Gibbes v. Zimmerman, S.C.. 
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A party who has raised but one federal question 
in the state courts cannot, in the United States Su¬ 
preme Court, argfue, in addition thereto, another, not 
connected with it, not raised in any of the courts 
below, and not necessarily arising on the record, 
although the record discloses facts on which the 
.question might have been raised.^^ 

§ 274(2). — Time and Mode of Present¬ 
ing Question 

Generally, for a right of review to be predleable on 
the refusal or omission of the state court to decide a fed¬ 
eral question, the question must have been raised and 
presented at such time and in such manner as to bring 
It properly before the state court for consideration; but 
where a federai question has been actualiy considered and 


decided by the highest etate ecurt, the time at which or 
the method by which such question was presented is 
immaterial as bearing on the right to review In the 
United States Supreme Court. 

Where a federal question has been actually con¬ 
sidered and decided by the state court of last re¬ 
sort, the time at which or the method by which 
such question was presented is immaterial as bear¬ 
ing on the right to a review in the United States 
Supreme Court.However, in order for a right 
of review to be fairly predicable on the refusal or 
omission of the state court to decide a federal ques¬ 
tion, the question must have been raised and pre¬ 
sented at such time and in such manner as to bring 
it properly before the state court for considera- 
tion.37 


54 S.Ct. 140, 290 U.S. 326, 78 L.Ed. 
342. 

25 C.J. p 949 note SO. 

35 . U.S.—Keokuk & H. Bridge Co. v. 
People of State of Illinois, Ill., 20 
S.Ct. 20B. 17B U.S, 626, 44 L.Ed. 299 
—Dewey v. City of Des Moines, 
Iowa, 19 S.CL 879, 178 U.S. 193, 43 
L..Ed. 665. 

ConolndeA Utlgatloa 

It has been held, however, that 
when litigation in etate court is 
brought to a conclusion, case may be 
brought to United States Supreme 
Court on federal questions already 
raised as well as any that may be 
raised thereafter. 

U.S.—^Urle V. Thompson, Mo., 69 S.Ct, 
1018, 337 U.S. 163, 93 L.Ed. 1282, 11 
A.L.R.2d 252—Grays Harbor Log-: 
King Co. V. Coats-Fordney Logging 
Co., Wash., 87 S.Ct. 295, 243 U.S. 
251, 61 L.Ed. 702. j 

36 . U.S.—Raley v. State of Ohio, 
Ohio. 79 S.Ct 1257, 360 U.S. 423, 8 
L.Ed.2d 1344—^People of State of 
Illinois ex rel. McCollum v. Board 
of Ed. of School Diet. No. 71, 
Champaign County, Ill., Ill., 68 S. 
Ct. 461. 333 U.S. 203, 92 L.Ed. 648, 
2 A.L.R.2d 1338—Charleston Fed¬ 
eral Sav. & Loan Ass'n v. Alderson, 
W.Va.. 65 S.Ct 624, 324 U.S. 182, 89 
L.Ed. 857, rehearing denied 65 S. 
Ct 868, 324 U.S. 888, 89 L.Ed. 1436-- 
Herndon v. Lowry, Ga., 67 S.Ct 
732, 801 U.S. 242, 81 L.Ed. 1066— 
Nlckey v. State of Mississippi, 
Miss., 64 S.Ct 743, 292 U.S. 393, 78 
L.Ed. 1323. 

25 C.J. p 949 note 33. 

Talidity of tax statute 

Where state courts had treated is¬ 
sue as to constitutionality of state 
tax statute as having been properly 
raised and preserved, and appellees 
first suggested the contrary in their 
brief on argument in the United 
States Supreme Court, objection to 
United States Supreme Court’s juris¬ 
diction on ground that federal ques¬ 


tion as to validity of tax was not 
properly raised was not well taken. 
U.S.—Mlchigan-Wisconsin Pipe Line 
Co. V. Calvert, Tex.. 74 S.Ct. 396, 
347 U.S. 157, 98 L.Ed. 583, rehear¬ 
ing denied Panhandle Eastern Pipe 
Line Co. v. Calvert, 74 S.Ct. 528. 347 
U.S. 931, 98 L.Ed. 1083, two cases. 

Assigaineat of error in state sn- 
preme const, complaining of the re¬ 
fusal of the chancery court to hold 
that, whether an act of Congress or 
the laws of Mississippi governed a 
sale under execution, the validity of 
the execution was a federal question, 
because the state statutes, if applica¬ 
ble, became federal statutes by adop¬ 
tion, under Rev.St. S 916, sufflclently 
raised the question whether 8 916 
conferred validity on the sale to au¬ 
thorize review of that question in 
the United States Supreme Court. 
U.S.—Tazoo & M. V. R. Co. v. City of 
Clarksdale, Miss., 42 S.Ct. 27, 257 
U.S. 10, 66 L.Ed. 104. 

37 , U.S.—^Baley ▼. State of Ohio,' 
Ohio, 79 S.Ct. 1257, 360 U.S. 423, 3 
L.Ed.2d 1344—Bdelman v. People 
of State of California, Cal., 73 S.Ct. 
293, 344 U.S. 357, 97 L.Ed. 887— 
Stembridge v. State of Ga., Ga., 72 
S.Ct. 834, 343 U.S. 541, 96 L.Ed. 
1130—Rescue Army v. Municipal 
Court of City of Los Angeles, Cal., 
67 S.Ct. 1409, 831 U.S. 549, 91 L. 
Ed. 1666—^Wilson v. Cook, Ark., 66 
S.Ct. 663, 827 U.S. 474, 90 L.Ed, 
793, conformed to 198 S.W.2d 818— 
Radio Station WOW v. Johnson, 
Neb., 65 S.Ct. 1475, 326 U.S. 120, 89 
L.Ed. 2092, mandate conformed to 
19 N.W.2d 853, motion denied 66 S. 
Ct. 11—Congress of Indus. Organi¬ 
zations v. McAdory, Ala., 65 S.Ct. 
1395, 325 U.S. 472, 89 L.Ed. 1741— 
Charleston Federal Sav. & Loan 
Ass’n V, Alderson, W.Va., 65 S.Ct. 
624, 324 U.S, 182, 89 L.Ed. 857, re¬ 
hearing denied 65 S.Ct. 868, 324 U. 
S. 888, 89 L.Bd. 1436—Herndon v. 
State of Georgia, Ga., 55 S.Ct. 794, 
296 U.S. 441, 79 L.Ed. 1680, rehear- 
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!ng denied 56 S.Ct. 82, 296 U.S. 661. 
80 L.Ed. 471. 

25 C.J. p 950 note 34. 

Question held properly raised 
U.S-—Raley v. State of Ohio, Ohio, 
79 S.Ct. 1267. 360 U.S. 423. 3 L.Ed. 
2d 1344—Konigsberg v. State Bar 
of California, Cal., 77 S.Ct 722. 363 
U.S. 262, 1 L.Bd.2d 810, rehearing 
denied 77 S.Ct 1374, 364 U.S. 927, 1 
L.Ed. 2d 1441—^Braniff Airways v. 
Nebraska State Bd. of Equalization 
and Assessment, Neb., 74 S.Ct. 757, 
847 U.S. 690, 98 L.Bd. 967, rehear¬ 
ing denied 76 S.Ct 18, 848 U.S. 852. 
99 L.Ed. 671—Uveges v. Common¬ 
wealth of Pennsylvania, Pa., 69 S. 
Ct 184, 336 U.S. 437, 93 L.Ed. 127. 
Question should be raised by plead, 
ings 

U.S.—Glbbes v. Zimmerman, S.C., 54 
S.Ct 140. 290 U.S. 326. 78 L.Ed. 342. 
Ohio.—Strieker v. Braden, 32 Ohio 
N.P.,N.S.. 209. 

25 C.J. p 950 note 84 [b]. 

Amendment of complaint 
Where state supreme court ruled 
I that petition did not state cause of 
action for negligence under Federal 
Employers’ Liability Act, but stated a 
cause under Boiler Inspection Act, 
plaintiff did not waive right to review 
of adverse ruling by amending his 
complaint, in conformity with state 
supreme court’s mandate, to state 
claim more specifically in terms of 
the Boiler Inspection Act or by pro¬ 
ceeding on that theory. 

U.S.—^Urie V, Thompson, Mo., 69 S.Ct. 
1018, 337 U.S. 163, 93 L.Ed. 1282, 11 
A.L.R.2d 252. 

Validity of ststo statute 

"There are various ways In which 
the validity of a state statute may be 
drawn in question on the ground that 
it is repugnant to the Constitution of 
the United States. No particular 
form of words or phrases Is essential, 
but only that the claim of invalidity 
and the ground therefor be brought 
to the attention of the state court 
with fair precision and in due time. 
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Where a party to an action in a state court spe¬ 
cially claims a right under the Constitution or laws 
of the United States, the decision of the state court 
as to the sufficiency of the allegations to present 
such claim is not necessarily conclusive on the 
Supreme Court,^8 although it is well established 
that the decision of the state court as to whether 
or not the claim involving a federal right has been 
properly asserted in such court is binding on the 
Supreme Court when it is clear that such decision 
was rendered in good faith and not in a spirit of 
evasion for the purpose of defeating the federal 
right claimed.3^ 

Where federal rights are involved, it is for the 
United States Supreme Court finally to determine 
whether failure to follow the procedure designed 
by the state for their protection constitute-? a waiver 
of thcm.3®-5 In this respect whether a federal right 
is waived by failure to comply with the practice 
of the state depends on whether that practice gives 
a litigant a reasonable opportunity to have the issue 
as to claimed rights heard and determined by the 
state court.3910 A state procedural rule which for¬ 
bids the raising of federal questions at late stages 
in the case, or by any other than a prescribed 


method, while a valid exercise of state power, does 
not always limit the permissible review by the 
United States Supreme Court.^s ii* So, where a 
state allows constitutional questions to be raised at 
a late stage and determined by its courts as a 
matter of discretion, the United States Supreme 
Court is not concluded from assuming jurisdiction 
and deciding whether the state court action in par¬ 
ticular circumstances was, in effect, an avoidance 
of a federal right.39*20 

Presenting question in trial court. The review¬ 
ing power of the Supreme Court of the United 
State is confined to the judgments and decrees of 
the highest state court in which a decision could 
be had, see supra § 239, and in the great majority 
of cases the decision which was brought up for re¬ 
view is one rendered on appeal from, or writ of 
error to, a lower court of the state. Consequently, 
as it is a rule of almost universal application that 
questions not raised in the trial court will not be 
considered on appeal, one who desires to save his 
right of review by the United States Supreme Court 
must raise the federal question on which he relies 
in the trial court.^® One who, on appeal or writ 
of error to a state court, raises a federal question 


And it the record as a whole shows 
either expressly or by clear Intend¬ 
ment that this was done, the claim 
is to be resrarded as having been ade¬ 
quately presented.” 

U.S.—People of State of New York 
ex rel. Bryant v. Zimmerman, N.Y., 
49 S.Ct. 61, 278 U.S. 63, 78 L.Ed. 
184, 62 A.L..R. 786. 

Avexnieiits held snflloleat 

(1) Where Georgia executors, in 
their statement of claim to stock as 
against New York administrator with 
will annexed, alleged in Delaware In¬ 
terpleader proceedings that Georgia 
courts had determined that testatrix 
was domiciled In Georgia, pleaded and 
proved exemplified copies of probate 
record of Georgia courts and appli¬ 
cable Georgia statutes governing 
domiciliary probate, and prayed is¬ 
suance to them of new certificates of 
stock relying on the full faith and 
credit clause of the Federal Consti¬ 
tution, the pleading and trial con¬ 
tention adequately raised the consti¬ 
tutional question. 

U.S.—Riley v. New York Trust Co., 
Del.. 62 S.Ct. 608, 316 U.S. 343, 86 
L.Ed. 885. 

(2) Other cases. 

U,s.—Bellingham Bay & B. C. R. Co. 
V. City of New Whatcom, Wash., 19 
S.Ct. 206, 172 U.S. 314, 43 L..Bd. 460. 
26 ChJ. P 960 note 34 [j]. 

TnU faith and credit 

Where appeal to full faith and cred¬ 
it clause comes too late for considera¬ 
tion in state courtSi United States 


Supreme Court will not consider It. i 
Mich.—Malcolm v. Malcolm, 76 N.W. j 
2d 831. 345 Mich. 720. 

38. U.S.—Covington & L. Turnpike 
Road Co. V. Sandford, Ky., 17 S. 
Ct. 198, 164 U.S. 678, 41 L.Ed. 660. 

39. U.S.— Hartford L. Ins. Co. v. 
Johnson, Mo.. 39 S.Ct. 336, 249 U.S. 
490, 63 L.Ed. 770. 

26 C.J, p 961 note 36. 

39.5 U.S.—Parker v. People of State 
of Illinois, Ill.. 68 S.Ct. 708, 333 U. 
S. 671. 92 L.Ed. 886, rehearing de¬ 
nied 68 S.Ct. 1014, 334 U.S. 813, 
92 L.Ed. 1744, petition denied 69 S. 
Ct, 123, 336 U.S. 856, 93 L.Ed. 403. 
Oonstltutlonal questions waived by 
appeal to Intermediate court 
Under 3 Starr & C.St.Annot.Ill. p 
3114 par 89, where case Involves 
constitutional question. It must be 
taken on error or appeal to the Su¬ 
preme Court, and. If taken to the ap¬ 
pellate court on other grounds, the 
constitutional questions are waived, 
and United States Supreme Court 
will not review decision refusing to 
hear constitutional questions because 
of such waiver, whether the constitu¬ 
tional questions involve state or Fed¬ 
eral Constitution. 

U.S.—Parker v. People of State of 
Illinois, supra—Central Union Tele¬ 
phone Co. v. City of Edwardsville, 
Ill., 46 S.Ct. 90, 269 U.S. 190, 70 L. 
Ed. 229. 

39.10 U.S.—^Michel v. State of Louisi¬ 
ana, La., 76 S.Ct. 168, 860 U.S. 91, 
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100 L.Ed. 83, rehearing denied Por- 
et v. State of Louisiana, 76 S.Ct. 
340. 360 U.S. 965, 100 L.Ed. 831 and 
Michel V. State of Louisiana, 76 S. 
Ct. 340, 350 U.S. 965, 100 L.Ed. 831— 
Parker v. People of State of Illi¬ 
nois, III., 68 S.Ct. 708, 883 U.S. 671, 
92 L.Ed. 886, rehearing denied 68 S. 
Ct. 1014, 334 U.S. 813, 92 L.Ed. 
1744, petition denied 69 S.Ct. 123, 
335 U.S. 856, 93 L.Ed. 403. 

Beview sought la iatonucdlstc court 

Illinois practice of requiring con¬ 
stitutional questions to be taken di¬ 
rectly to Illinois supreme court, and 
of refusal by supreme court to re¬ 
view them if review was first sought 
in appellate court, satisfies require¬ 
ment for waiver of federal right that 
practice give litigant a reasonable op¬ 
portunity to have issue as to claimed 
right heard and determined. 

U.S.—Parker v. People of State of 
Illinois, supra. 

39.15 U.S.—^Williams v. State of 
Georgia, Ga.. 76 S.Ct. 814, 349 U.S. 
876, 99 L.Ed. 1161. 

39.20 U.S.—Williams V. State of 
Georgia, supra. 

40. U.S,—Bailey v. Anderson. Va., 66 
S.Ct. 66, 326 U.S. 203, 90 L.Ed. 3. 
rehearing denied 66 S.Ct. 228, 326 
U.S. 691, 90 L.Ed. 407—Memphis 
Natural Gas Co. v. Beeler, Tenn., 62 
S.Ct. 867, 816 U.S. 649. 86 L.Ed. 
1090. 

26 C.J. p 961 note 89, 
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not set up in the trial court, cannot ask a review 
by the Supreme Court of the United States in case 
the state appellate court declines or omits to con¬ 
sider such question.^ 1 If, however, a federal ques¬ 
tion is raised in the highest court of the state and 
there considered and passed on, the right of review 
by the United States Supreme Court exists, regard¬ 
less of whether such question was raised in the trial 

court.*2 

Question raised on petition for rehearing. It is 
not sufficient to raise the federal question for the 
first time in a petition for rehearing after judgment 
has been rendered by the state court,unless the 
court entertains the motion and decides the ques¬ 
tions^ or unless the first opportunity to present the 
question was on the motion for the rehcaring.ss 
In other words, questions first presented to the high¬ 
est state court on a petition for rehearing come 


too late for consideration by the United States 
Supreme Court on certiorari unless the state court 
exerted its jurisdiction in such a way that the case 
could have been taken to the United States Supreme 
Court if the questions had been raised prior to the 
original disposition.^®-® 

Question raised after decision and remand. 
Where a state court has decided a case on appeal 
and remanded it, a federal question raised for the 
first time after such decision, but not considered 
on a second appeal, does not warrant a review by 
the Supreme Court of the United States.^® 

Question raised on petition for writ of error. It 
was held that no jurisdiction to review existed 
where the federal question was raised for the first 
time in the petition for a writ of error after final 
judgment in the state court.^^ 


7orfeitar« 

Where a federal claim can be raised 
at the trial, it may be forfeited by 
failure to make a timely assertion 
of the claim. 

U.S.—^JenninfTS v. State of Illinois. 
Ill., 72 S.Ct. 123, 342 U.S. 104, 96 
L..Ed. 119. 

41. U.S.—Pennsylvania R. Co. v. Il¬ 
linois Brick Co., Ill., 66 S.Ct. 656, 
297 U.S. 447, 80 L.Ed. 796, rehear- 
infir denied 66 S.Ct. 666, 297 U.S. 
728, 80 U.Ed. 1011. 

25 C.J. p 951 note 40. 

42. U.S.—Whitfield v. State of Ohio, 
Ohio, 66 S.Ct. 532, 297 U.S. 431. 
80 L.Ed. 778—Home Ins. Co. v. 
Dick. Tex., 60 S.Ct. 338, 281 U.S. 
397, 74 L.Ed. 926—Hill v. Smith, 
Ma.ss.. 43 S.Ct. 219. 260 U.S. 592. 
67 L.Ed. 419—Chloaffo, R. I. & P. 
Ry. Co. V. Perry, Okl., 42 S.Ct. 624, 
259 U.S. 648, 66 L.Ed. 1056. 

25 C.J. p 903 note 62 [a], p 952 note 
41. 

43. U.S.—Hanson v. Denckla, Del. & 
Fla., 78 S.Ct. 1228, 357 U.S. 235, 2 
L.Ed.2d 1283, rehearing denied 79 
S.Ct. 10, 358 U.S. 858, 3 L.Ed.2d 92, 
rehearing denied Lewis v. Hanson, 
79 S.Ct. 10, 358 U.S. 858, 3 L.Ed.2d 
92, conformed to, Fla., 106 So.2d 
649—^Herndon v. State of Georgia, 
Ga., 56 S.Ct. 794, 295 U.S. 441, 79 
L.Ed. 1630, rehearing denied 56 S. 
Ct. 82, 296 U.S. 661, 80 L.Ed. 471— 
McGarrity v. Delaware River 
Bridge Commission, Pa., 64 S.Ct. 
565, 292 U.S. 19, 78 L.Ed. 1095, re¬ 
hearing denied 64 S.Ct. 771, 292 U. 
S. 607, 78 L.Ed. 1468—American 
Surety Co. v. Baldwin, Idaho, 63 S. 
Ct. 98, 287 U.S. 166, 77 L.Ed. 231, 86 
A.L.H. 298—Baldwin v. American 
Surety Co., Idaho, 53 S.Ct. 98, 287 
U.S. 166, 77 L.Ed. 231, 86 A.L.R. 298 
—Rooker v. Fidelity Trust Co., Ind., 
43 S.Ct. 288, 261 U.S. 114, 67 L.Ed. 


556—Citizens’ Nat. Bank of Cincin¬ 
nati V. Durr, Ohio. 42 S.Ct. 16, 257 
U.S. 99, 66 L.Ed. 149—Wall v. Ches¬ 
apeake & O. Ry. Co., III., 41 S.Ct. 
402, 256 U.S. 125, 65 L.Ed. 866. 
Or.—Scott v. Platt. 137 P.2d 976, 171 
Or. 379. 

Tex.—State v. Humble Oil & Refining 
Co., Civ.App., 194 S.W.2d 811. 

25 C.J. p 952 note 42. 

Bffect of statute 

Former Judicial Code I 237, as 
amended, providing that In any suit 
involving the validity of a contract, 
wherein it is claimed that a change 
in the rule of law by the state court 
would be repugnant to the Constitu¬ 
tion of the United States, the Su¬ 
preme Court shall, on writ of error, 
reexamine the judgment, if said 
claim is made in the state court at 
any time before final judgment, did 
not add to the general appellate Ju¬ 
risdiction of the Supreme Court, but 
merely authorized review where a 
federal question has been raised on 
petition for rehearing, although court 
denied petition without opinion. 

U.S.—Tidal Oil Co. v. Flanagan, Okl., 
44 S.Ct. 197, 263 U.S. 444, 68 L.Ed. 
382. 

44. U.S.—Great Northern Ry. Co. v. 

Sunburst Oil & Refining Co., Mont., 
63 S.Ct, 145, 287 U.S. 358, 77 L.Ed. 
360, 86 A L.R. 254—C^umberland 

Coal Co. V. Board of Revision of 
Tax Asse.ssments in Greene Coun- 
ty. Pa., Pa., 52 S.Ct. 48, 284 U.S. 23, 
76 I.<.Ed. 146—Fleming v. Fleming, 
Iowa, 44 S.Ct. 246, 264 U.S. 29, 68 
L.Ed. 547. 

25 C.J. p 962 note 43. 

45. U.S.—Great Northern Ry. Co. v. 

Sunburst Oil & Refining Co., Mont., 
63 S.Ct. 146, 287 U.S. 358, 77 L.Ed. 
360, 86 A.L.R. 254—Brinkerhoff- 

Faris Trust & Savings Co. v. Hill, 
Mo., 60 S.Ct. 461, 281 U.S. 673, 74 
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L.Ed. 1107, conformed to 42 S.W.2d 
23, 328 Mo. 836—State of Mis.souri 
ex rel. Missouri Ins. Co. v. Gehner, 
Mo., 60 S.Ct. 326, 281 U.S. 313, 74 
L.Ed. 870. 

Preseatatioa held not timely 

In prosecution under statute for 
attempt to Incite insurrection, where 
trial court instructed jury to acquit 
unless evidence indicated that de¬ 
fendant’s advocacy would be acted on 
immediately, and state supreme court 
ruled that conviction was proper if 
defendant intended insurrection to 
happen merely within reasonable 
time, contention first raised on mo¬ 
tion for rehearing that statute as 
construed by state supreme court vi¬ 
olated due process clause of Four¬ 
teenth Amendment was not timely 
presented, requiring dismissal of ap¬ 
peal, defendant being bound to antici¬ 
pate probability of ruling similar to 
that made over one year previously 
in another case con.struing same stat¬ 
ute, and holding that state may sup¬ 
press threatened danger in its incip- 
iency. 

U.S.—Herndon v. State of Georgia, 
Ga., 65 S.Ct. 794, 295 U.S. 441, 79 L. 
Ed. 1530, rehearing denied 56 S.Ct. 
82. 296 U.S. 661. 80 L.Ed. 471. 

45.5 U.S.—Radio Station WOW v. 
Johnson, Neb., 66 S.Ct. 1476. 326 
U.S. 120, 89 L.Ed. 2092. mandate 
conformed to 19 N.W.2d 853, 146 
Neb. 853, motion denied 66 S.Ct. 11. 

46. U.S.—Yazoo & M. V. R. Co. v. 
Adam.s, Miss., 21 S.Ct. 240. 180 U.S. 
1, 45 L.Ed. 396, rehearing denied 21 
S.Ct. 729, 181 U.S. 680, 46 L.Ed. 
1011 . 

25 C.J. p 962 note 44. 

47. U.S.—Hiawassee River Power 
Co. v. Carollna-Tennes.see Power 
Co., N.C., 40 S.Ct. 330, 262 U.S. 841, 
64 L.Ed. 600. 

25 C.J. p 962 note 45. 
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§ 275. Parties 

In determining proper parties on review of a decision 
of a state court by the Supreme Court of the United 
States, general rules have been applied. 

On review of a judgement of a state court by the 
United States Supreme Court, general rules have 
been applied in determining the proper parties."*® 

Joint or separate appeal. Where a joint judgment 
has been rendered against two or more parties in 
the state court, one of them, alone, is not entitled 
to a review by the United States Supreme Court un¬ 
less there has been a proper summons and sever¬ 
ance.*9 

.Addition or substitution of parties. After the ex¬ 
piration of the period within which an appeal to 
the vSupreme Court must be taken, a person will not 
be permitted to become a party to the appeal.^® 
Present members of a state board of election com¬ 
missioners which, under the statute, is a continuing 
board, might, it was held, be substituted as plain¬ 
tiffs in error on a writ to review a judgment of a 
state court against their predecessors,^! but where 
an official petitions for a writ of certiorari after the 
time for application has expired his successor in 
office may not be substituted.^^ 
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§ 276. Proceedings for Review in General 

Statutes and rules of court govern proceedings for 
review by the United States Supreme Court of decisions 
of state courts. 

An appeal to the United States Supreme Court 
from the decision of a state court is allowed as of 
right where the conditions prescribed by the statute 
are fulfilled.®® Under Supreme Court Rules, Rule 
36, 28 U.S.C.A., an appeal to the Supreme Court 
from a state court of last resort may be allowed by 
the chief justice or presiding judge of the state 
court or by a justice of the United States Supreme 
Court.®®*® 

An application for an appeal must be duly made 
within the time prescribed by statute after entry 
of the judgment or decree in the state court,®^ and 
where shortness of time makes such course neces¬ 
sary to preserve a right of appeal from the state 
court, applications may be made at the same time to 
both the chief justice or presiding judge of the 
state court and a justice of the Supreme Court of 
the United States within the three-month period 
allowed by statute.®**® Where, however, timely ap¬ 
plication is made to the chief judge of the state 
court for allowance of an appeal from the judgment 
of such court to the United States Supreme Court, 
and the appeal is denied shortly before expiration 


48. state 

(1) state is a proper party defend¬ 
ant In a writ of error (now appeal) 
sued out to review the judgrnent of a 
state eourt suspendlngr collection of 
I0II.S until the roads were properly 
repaired, although the state was not 
a party to the proceeding leading up 
to the judgment. 

U.S —Norfolk & S. Turnpike Co. v. 
Virginia, Va.. 32 S.Ct. 828, 225 U.S. 
264, 56 L.Ed. 1082. 

(2) The United States Supreme 
Court did not lack jurisdiction to de¬ 
termine validity and effect of river 
compact between Colorado and New 
Mexico in suit by ditch company for 
a mandatory injunction again.st Col¬ 
orado state engineer on ground that 
Colorado and New Mexico were not 
parties to suit and could not bo made 
partle.s. 

U S.—Hinderlider v. La Plata River 
& Cherry Creek Ditch Co„ Colo., 58 
S.Ct. 803, 304 U.S. 92. 82 L.Ed. 1202, 
rehearing denied 59 S.Ct. 55, 305 U. 

S. 668, 83 L.Ed. 433. 

Persons entitled to review see supra 
9 273. 

U.S.—Morganthau v. Stephens. 
Kan., 56 S.Ct. 642, 294 U.S. 720, 79 
L.Ed. 1262, time extended Morgan¬ 
thau V. Stephens, 66 S.Ct. 662— 
Hartford Accident & Indemnity Co. 

T. Bunn, Miss.. 62 S.Ct. S64, 286 U.S. 


169, 76 L.Ed. 685. motion denied 52 
S.Ct. 456, 76 L.Ed. 1301. 

Summons and severance generally 
sec Appeal and Error 9 394. 

Fonn of Judgment as oontrolliafiT 
State appellate court’s judgment 
against appellant and surety in ap¬ 
peal bond being joint in form. Su¬ 
preme Court could not treat judg¬ 
ment as several, with respect to right 
of .separate appeal. 

U.S.—Hartford Accident & Indemnity 
Co. V. Bunn, supra. 

60. U.S.—Hartford Accident & In¬ 
demnity Co. V. Bunn, supra. 

51. U.S.—Marshall v. Dye, Ind., 34 S. 
Ct. 92, 231 U.S. 250. 68 L.Ed. 206. 

52. U.S.—Davis V. Preston, Tex., 60 
S.Ct. 171, 280 U.S. 406, 74 L.Ed. 514. 

53. U.S.—Memphis Natural Gas Co. 
V. Beeler, Tenn., 62 S.Ct. 857, 315 
U.S. 649. 86 L.Ed. 1090. 

Stay ponding appeal 

Complainants, having unsuccess¬ 
fully exhausted their remedies in 
state court to test by certiorari the 
validity of township zoning ordi¬ 
nance, were not entitled to continu¬ 
ance of preliminary restraint against 
enforcement of ordinance pending ap¬ 
peal to United States Supreme Court, 
and suit to enjoin enforcement of or¬ 
dinance should be dismissed. 

N.J.—lannella v. Piscataway Tp., 61 
A.2d 687. 142 N.J.Eq. 763. 
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53.5 U.S.—Mat ton Steamboat Co. v. 
Murphy, N.Y.. 63 S.Ct. 1126, 319 U. 
S. 412, 87 L.Ed. 1483. 

54. U.S.—Hartford Accident & In¬ 
demnity Co. v. Bunn, Miss.. 52 S. 
Ct. 354, 285 U.S. 169, 76 L.Ed. eS.*). 
motion denied 52 S.Ct. 456, 76 L.Ed. 
1301. 

Purport of statute providing that 
no appeal to the Supreme Court of 
the United States shall be allowed or 
entertained unless application there** 
for be duly made within three months 
is that the appeal allowed must be 
one that Is applied for within the 
three-month period. 

U.S.—Matton Steamboat Co. v. Mur¬ 
phy, N.Y., 63 S.Ct. 1126, 319 U.S. 
412, 87 L.Ed. 1483. 

Effect of denial 

Where the chief judge of the court 
of appeals of the State of New York 
denied appeals from such court to the 
Supreme Court of the United States, 
applications for appeals were no 
longer pending before him, and, in 
absence of reconsideration, appeals 
could be allowed only on a new ap¬ 
plication either to him or to a jus¬ 
tice of the Supreme Court of the 
United States. 

U.S.— Matton Steamboat Co. v. Mur¬ 
phy, supra. 

54.6 U.S.—^Matton Steamboat Co. v. 
Murphy, supra. 
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of the three-month period fixed by statute, an appli¬ 
cation for allowance of the appeal after expiration 
of such period to a justice of the United States Su¬ 
preme Court is too late, and the Supreme Court ac¬ 
quires no jurisdiction although the justice allows the 
appeal.5^*^® If the application for allowance of an 
appeal is timely made, it may be allowed either 
before or after the expiration of the three-month 
period fixed by statutc.^^.iB 

Where on an appeal to the United States Supreme 
Court the record is not adequate to enable the court 
to determine the rights of the parties, the appeal 
will be dismissed.5^'20 Similarly, an appeal to the 
United States Supreme Court from a final judgment 
of the highest court of the state may be dismissed 
even where a federal question has been properly 
raised below where appellant fails to attack a statute 
explicitly in his assignment of error in the Supreme 
Court.®^*^® 

Whether the proper mode of review is by appeal 
or certiorari has been discussed supra § 272. The 
application for, and allowance of, certiorari are 


discussed infra § 277. 

§ 277. Allowance and Issuance of Certiorari 

An application to the United Statea Supreme Court 
for a writ of certiorari to review the Judgment of a 
etate court muat be made in the manner and within the 
time prescribed by statute and rules of the Supreme 
Court. 

Application for a writ of certiorari to review the 
decision of a state court is made to the United 
States Supreme Court.^5 The petition must afford 
adequate information concerning the record and 
essential facts, and when the case on argument 
differs radically from the one tendered by the pe¬ 
tition on which certiorari was granted the writ will 
be dismissed.^® In a proper case, the United States 
Supreme Court may permit the party seeking re¬ 
view to proceed in forma pauperis on his petition 

for certiorari.56.5 

Generally, a writ of certiorari is granted or re¬ 
fused in the exercise of the court's discretion. ^7 
The court will grant the writ on the basis of the 
nature and importance of the question raised.^® 


64.10 U.S.—Matton Steamboat Co. 
V. Murphy, supra. 

64.10 U.S.—Matton Steamboat Co. 
V. Murphy, supra. 

64.20 U.S.—Rescue Army v. Mu¬ 
nicipal Court of City of Los An¬ 
geles, Cal., 67 S.Ct. 1409. 331 U.S. 
640, 91 L.Ed. 1666—Hughes v. 

Wendel, Ohio, 63 S.Ct. 103, 317 
U.S. 134, 87 L.Ed. 139, rehearing 
denied 63 S.Ct. 432, 317 U.S. 712, 
87 L.Ed. 667. 

64.26 U.S.—Charleston Federal Sav. 
& Loan Ass'n v. Alderson, W.Va., 
66 S.Ct. 624, 324 U.S. 182, 89 L.Ed. 
867, rehearing denied 66 S.Ct. 863, 
824 U.S. 888, 89 L.Ed. 1436. 

65. AppUcatloa to stats court can¬ 
not be made. 

N.C.—Seaboard Air Line R. Co. v. 

Horton, 96 S.E. 954, 176 N.C. 116. 
Friutlng uaneccMary 

Petition to United States Supreme 
Court for writ of certiorari to review 
conviction In state court for murder 
In the first degree need not be print¬ 
ed. 

U.S.—Edwards v. People of State of 
N. Y., 76 S.Ct. 638. 

66. U.S.—Erie R. Co. v. Kirkendall, 
Ohio. 46 S.Ct. 33, 266 U.S. 185, 69 
L.Ed. 236. 

Prlma facto denial of rights 

Allegations that petitioners* con¬ 
fessions introduced at their trials 
were wrung from them by force and 
violence set forth a prlma fade vio¬ 
lation of federal constitutional 
rights. 

U.S.—Jennings v. State of Ill., Ill., 72 
S.Ct. 123. 342 U.S. 104, 96 L.Ed. 119. 


Record 

(1) Where record on certiorari to 
review second Judgment of state su¬ 
preme court did not Include copy of 
text of Judgment rendered on first ap¬ 
peal, but opinions on both appeals 
supplied the court with full knowl¬ 
edge of nature and effect of Judgment 
on first appeal, the deficiency, if any, 
was merely formal. 

U.S.—^Urle V. Thompson, Mo., 69 S. 
Ct. 1018, 337 U.S. 163, 93 L.Ed. 1282, 
11 A.L.R.2d 262. 

(2) Where application for habeas 
corpus was denied by criminal court 
of Cook County, Ill., and Illinois su¬ 
preme court denied leave to file a 
petition of habeas corpus in that 
court, writ of certiorari to review de- 

j cislon of Illinois supreme court, 
which was reaulred to be dismissed 
because United States Supreme Court 
could not say that refusal to enter¬ 
tain the petition did not rest on an 
I adequate nonfederal ground, could 
not be treated as seeking review of 
decision of the criminal court. In 
view of fact that United States Su¬ 
preme Court did not have before It 
I the petition In the criminal court, and 
' its contents did not otherwise appear 
of record. 

U.S.—White V. Hagen, Ill., 66 S.Ct. 
978, 324 U.S. 760, 89 L.Ed. 1348, re¬ 
hearing denied 66 S.Ct. 133, 826 U. 
8. 807, 90 L.Ed. 492. 

60.6 U.S.-—McAllister v. Magnolia 
Petroleum Co., Tex., 78 S.Ct. 1201, 
367 U.S. 221, 2 L.Ed.2d 1272—Palm¬ 
er V. Ashe. 72 S.Ct. 191. 842 U.S. 
134. 96 L.Ed. 164, conformed to 86 
A.2d 61. 167 Pa.Super. 88* 
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57. U.S.—Hammerstein ▼. Superior 
Court of California, Cal., 71 S.Ct. 
820. 341 U.S. 491, 96 L.Ed. 1136, re¬ 
hearing denied 72 S.Ct. 21, 342 U.S. 
843, 96 L.Ed. 637—Betts v. Brady, 
Md.. 62 S.Ct. 1252, 316 U.S. 455, 86 
L.Ed. 1595—Ireland v. Woods, N.Y., 
38 S.Ct. 319, 246 U.S. 323, 62 L.Ed. 
746—Philadelphia & Reading Coal 
& Iron Co. V. Gilbert, N.Y., 38 S.Ct. 
68. 246 U.S. 1C2, 62 L.Ed. 221. 

68 . U.S.—Farmers Ed. and Co-op. 
Union of America, North Dakota 
Division V. WDAY, Inc., N.D., 79 S. 
Ct. 1302, 360 U.S. 625. 8 L.Ed.2d 
1407—Williams v. Lee, Ariz., 79 S. 
Ct. 269, 358 U.S. 217, 3 L.Ed.2d 261 
—Beilan v. Board of Public Ed., 
School DIst. of Philadelphia, Pa.. 7R 
S.Ct. 1317, 357 U.S. 399, 2 L.Ed.2d 
1414, rehearing denied 79 S.Ct. 10, 
368 U.S. 868, 3 L.Ed.2d 91—Lerner 
V. Casey, 78 S.Ct. 1324, 357 U.S. 468, 
2 L.Ed.2d 1433—Knapp v. Schweitz¬ 
er, N.Y.. 78 S.Ct. 1302, 357 U.S. 371, 
2 L.Ed.2d 1393, rehearing denied 70 
S.Ct. 12, 358 U.S. 860, 3 L.Ed.2d 95— 
International Union, United Auto., 
Aircraft and Agr. Implement Work¬ 
ers of America (UAW-CIO) v. Rus¬ 
sell. Ala., 78 S.Ct. 932, 866 U.S. 634, 
2 L.Ed.2d 1030, rehearing denied 78 
S.Ct. 1379, 367 U.S. 944, 2 L.Ed.2d 
1668—McAllister v. Magnolia Pe¬ 
troleum Co., Tex., 78 S.Ct. 1201, 357 
U.S. 221. 2 L.Ed.2d 1272—City of 
Tacoma v. Taxpayers of Tacoma, 
Wash., 78 S.Ct. 1209, 867 U.S. 320, 2 
L.Ed.2d 1846—Ivanhoe Irr. Dial. v. 
McCracken, Cal., 78 S.Ct. 1174, 857 
U.S. 276, 2 L.Ed.2d 1813, rehearing 
denied 79 S.Ct. 10, 868 U.S. 806, 3 L. 
Ed.2d 94, rehearing denied Madera 
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Under Supreme Court Rules, Rule 19, 28 U.S.C.A., 
a review on writ of certiorari will be granted only 
where there are special and important reasons 
there for,5^-6 and in illustrating the character of rea¬ 
sons which may be deemed “special and important” 
the Rule refers to cases “where a state court has 
decided a federal question of substance not thereto- 


FEDERAL COURTS §277 

fore determined by this court, or has decided it in 
a way probably not in accord with applicable de¬ 
cisions of this court.”®®*^® 

In determining whether a “question of substance” 
is raised warranting the granting of certiorari, the 
Supreme Court does not sit to satisfy a scholarly 
interest in intellectually interesting problems, or for 


Irr. Diet. v. Albonico, 79 S.Ct. 11, 
358 U.S. 805, 3 L.Ed.2d 96, rehearing 
denied Madera Irr. Dist. v. Steiner. 
79 S.Ct. 11, 368 U.S. 806, 3 L.Ed.2d 
94, rehearing denied Santa Barbara 
County Water Agency v. Balaam, 
79 S.Ct. 11, 358 U.S. 805, 3 U.Ed.2d 
95—National Ass’n for Advance¬ 
ment of Colored People v. State of 
Alabama ex rel. Patterson, Ala., 78 
S.Ct. 1163, 867 U.S. 449, 2 L.Ed.2d 
1488—Kovacs V. Brewer, N.C., 78 S. 
Ct. 9C3, 356 U.S. 604, 2 L..Ed.2d 1008 
—International Ass’n of Machinists 
V. Gonzales, Cal., 78 S.Ct. 923, 366 
U.S. 617, 2 L.Ed.2d 1018, rehearing 
denied 78 S.Ct. 1379, 857 U.S. 944. 
2 L.Ed.2d 1669—Payne v. State of 
Arkansas, Ark., 78 S.Ct. 844, 366 U. 
S. 560. 2 L.Ed.2d 975—Hoag v. State 
of New Jersey, N.J., 78 S.Ct. 829, 
,366 U.S. 464, 2 L.Ed.2d 913, rehear¬ 
ing denied 78 S.Ct. 1366, 367 U.S. 
93.3. 2 L.Ed.2d 1376—McGee v. In¬ 
ternational Life Ins. Co., Tex., 78 
S.Ct. 399, 356 U.S. 220, 2 L.Ed.2d 
223—Moore v. State of Michigan, 
Mich., 78 S.Ct. 191, 366 U.S. 165, 2 
U.Ed.2d 167—Konigsberg v. State 
Bar of California, Cal., 77 S.Ct. 722, 
353 TT.S. 262, 1 L..Ed.2d 810, rehear¬ 
ing denied 77 S.Ct. 1374. 364 U.S. 
927, 1 L.Ed.2d 1441—International 
Broth, of Teamsters, Local 696. A. 
F. L. V. Vogt, Inc., Wis., 77 S.Ct. 
1166, 354 U.S. 284, 1 L.Ed.2d 1347, 
rehearing denied 77 S.Ct. 1423, 354 

U. S. 945, ] L.Ed.2d 1658—Schware 

V. Board of Bar Examiners of Slate 
of New Mexico, N.M., 77 S.Ct, 762, 
353 U.S. 232. 1 L.Ed.2d 796—Rogers 
V. Missouri Pac. R. Co., Mo., 77 S. 
Ct. 443, 352 U.S. 600, 1 L.Ed.2d 493, 
rehearing denied 77 S.Ct. 808, 363 
U.S. 943, 1 L.Ed.2d 764—Rogers v. 
Missouri Pac. R. Co., Mo., 77 S.Ct. 
469, 362 U.S. 621, 1 L.Ed.2d 615— 
Breithaup v. Abram, N.M., 77 S.Ct. 
408, 362 U.S. 432, 1 L.Ed.2d 448— 
Southern Pac. Co. v. Gileo, Cal., 76 
S.Ct. 952, 361 U.S. 493, 100 L.Ed. 
1188, rehearing denied 77 S.Ct. 21, 
362 U.S. 869, 1 L.Ed.2d 69—Offutt 
Housing Co. v. Sarpy County, Ne¬ 
braska. Neb., 76 S.Ct. 814, 361 U.S. 
263, 100 L.Ed. 1161—Griffin v. Peo¬ 
ple of State of Illinois, Ill., 76 S.Ct. 
685, 361 U.S. 12, 100 L.Ed. 891, re¬ 
hearing denied 76 S.Ct. 844, 351 U. 
S. 968, 100 L.Ed. 1480—Collins v. 
American Buslines, Inc., Ariz., 76 
S.Ct. 682, 360 U.S. 628, 100 L.Ed. 
672, rehearing denied 76 S.Ct. 778, 
861 U.S. 928, 100 L.Ed. X467—Unlt- 
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ed Mine Workers of America v. Ar¬ 
kansas Oak Flooring Co., La., 7G S. 
Ct. 669, 361 U.S. 62, 100 L.Ed. 941, 
rehearing denied 76 S.Ct. 1024, 351 
U.S. 976, 100 L.Ed. 1493—Michel v. 
State of Louisiana, La., 76 S.Ct. 158, 
350 U.S. 91, 100 L.Bd. 83, rehearing 
denied Poret v. State of Louisiana, 
76 S.Ct. 340, 350 U.S. 956, 100 L. 
Ed. 831, rehearing denied Michel v. 
State of Louisiana, 76 S.Ct. 340, 360 
U.S. 956, 100 L.Ed. 831—Reece v. 
State of Georgia, 76 S.Ct. 167, 360 
U.S. 85. 100 L.Ed. 77, rehearing de¬ 
nied 76 S.Ct. 297, 350 U.S. 943, 100 
L.Ed. 822, conformed to 91 S.E.2d 
29, 212 Ga. 161—In re Murchison, 
Mich., 75 S.Ct. 623, 349 U.S. 133, 99 
L.Ed. 942—Regan v. People of 
State of New York, N.T., 75 S.Ct. 
685, 349 U.S. 68, 99 L.Ed. 883— 
Weber V. Anheuser-Busch, Inc., 
Mo., 76 S.Ct. 480, 348 U.S. 468, 99 L. 
Ed. 646—^Wilburn Boat Co. v. Fire¬ 
man's Fund Ins. Co., Tex., 76 S.Ct. 
368, 348 U.S. 310, 99 L.Ed. 337, re¬ 
hearing denied 76 S.Ct. 676, 349 U. 
S. 907, 99 L.Ed. 1243—Local Union 
No. 10, United Ass’n of Journey¬ 
men, Plumbers and Steamfltters of 
U. S. and Canada of A. F. L. v. 
Graham, Va., 73 S.Ct. 586, 346 U.S. 
192, 97 L.Ed. 946—Palmer v. Ashe, 
72 S.Ct. 191, 342 U.S. 134, 96 L.Ed. 
154, conformed to 86 A.2d 61, 167 
Pa.Super. 88—Brown v. Western 
Ry. of Alabama, 70 S.Ct. 106, 338 
U.S. 294. 94 L.Ed. 100, conformed 
to 67 S.E.2d 454, 80 Ga.App. 770— 
J. F. Fitzgerald Const. Co. v. Pe¬ 
dersen, N.Y., 66 S.Ct. 892, 324 U.S. 
720, 89 L.Ed. 1316—Miles v. Illinois 
Cent. R. Co., Tenn., 62 S.Ct. 827 
316 U.S. 698, 86 L.Ed. 1129, rehear¬ 
ing denied 62 S.Ct. 1037, 316 U.S. 
708, 86 L.Ed, 1776—Riley v. New 
York Trust Co., Del., 62 S.Ct. 608, 
315 U.S. 343, 86 L.Ed. 886, rehear¬ 
ing denied 62 S.Ct. 903, 316 U.S. 
829, 86 L,Ed, 1223—U. S. v. Pink, 
N.Y., 62 S.Ct. 662, 316 U.S. 203, 86 
L.Ed. 796—^Nelson v. Sears, Roe¬ 
buck & Co., Iowa, 61 S.Ct. 686, 812 
U.S. 369, 85 L.Ed. 888, 132 A.L.R. 
476, rehearing denied Nelson v. 
Sears, Roebuck & Co., 61 S.Ct. 803, 
312 U.S. 716, 86 L.Ed. 1145, man¬ 
date conformed to Sears, Roebuck 
& Co. V. Nelson, 299 N.W. 398, 230 
Iowa 936. 

7td«ral-stata relationship 

Because of the important question > 
of federal-state relationship involved, I 
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certiorari was granted in case involv¬ 
ing question whether the Smith Act 
supersedes enforceability of the 
Pennsylvania Sedition Act. 

U.S.—Commonwealth of Pennsylva¬ 
nia V. Nelson, Pa., 76 S.Ct. 477, 360 

U. S. 497, 100 L.Ed. 640, rehearing 
denied 76 S.Ct. 785, 351 U.S. 934, 100 
L.Ed. 1462. 

Subsequent deeieion 
Entanglement of case with United 
States Supreme Court decision hand¬ 
ed down after trial had been had im¬ 
pelled Supreme Court to grant cer¬ 
tiorari. 

U.S.—Williams v. State of Ga., Ga., 
75 S.Ct. 814, 349 U.S. 376. 99 L.Ed. 
1161. 

OonlUct between tribunals 

Supreme Court granted certiorari, 
in picketing injunction case, to re¬ 
solve conflict between state and fed¬ 
eral tribunals as to application of Na¬ 
tional Labor Relations Act. 

U.S.—Plumbers. Steamfltters, Refrig¬ 
eration, Petroleum Fitters, and Ap¬ 
prentices of Local 298, A. F. of L. 

V. Door County, Wis.. 79 S.Ct. 844, 
359 U.S. 354, 3 L.Ed.2d 872. 

58.5 U.S.—Rice v. Sioux City Me¬ 
morial Park Cemetery, Iowa, 75 S. 
Ct. 614, 349 U.S. 70, 99 L.Ed. 897. 
Bight to Jnry dstsrminatlon 

Special and important reasons for 
grant of certiorari in Federal Em¬ 
ployers’ Liability Act cases are pres¬ 
ent when lower federal and state 
courts persistently deprive litigants 
of their right to Jury determination. 
U.S.—Rogers v. Missouri Pac. R. Co., 
Mo., 77 S.Ct. 443, 352 U.S. 600. 1 
L.Ed.2d 493, rehearing denied 77 S. 
Ct. 808, 353 U.S. 943, 1 L.Ed.2d 764 
—Rogers v. Missouri Pac. R. Co., 
Mo., 77 S.Ct. 469, 362 U.S. 521, 1 
L.Ed.2d 516. 

58.10 U.S.—Rice v. Sioux City Me¬ 
morial Park Cemetery, Iowa, 76 S. 
Ct. 614, 349 U.S. 70, 99 L.Ed. 897. 
Dismiswa of haboas oozpua 
Where state court's summary die* 
missal of state court prisoner's ha¬ 
beas corpus petition charging, in ef¬ 
fect, coercion of guilty pleas and non- 
advisement of right to counsel ap¬ 
peared to be out of line with decisions 
of Supreme Court, Supreme Court 
granted certiorari. 

U.S.—Commonwealth of Pennsyl¬ 

vania ex rel. Herman v. Claudy, 
Pa., 76 S.Ct. 223, 860 U.S. 116, 100 
L.Ed. 126. 
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the benefit of particular Iitigants.58-1B “Special and 
important reasons^ within the Rule relate to prob¬ 
lems beyond the academic or episodic, especially 
where the issues involved reach constitutional di¬ 
mensions,^8.20 and certiorari should not be granted 
•except in cases involving principles the settlement 
•of which is of importance to the public, as distin¬ 
guished from that of parties.s®-25 

Since the granting of certiorari is discretionary, 
the presence of jurisdiction on the petition for 
the writ does not determine the exercise of such 
jurisdiction,®®-^® and inadvertent allowance of a 
writ of certiorari by the Supreme Court of the 
United States does not establish jurisdiction.®®-®® 
Certiorari may be dismissed, even after full argu¬ 
ment has been had, where it appears on further 
deliberation, induced by new considerations, that the 
case is not appropriate for adjudication.®®-^® It has 
been held, however, that due adherence to the “rule 
of four,” that is, the Supreme Court’s practice of 
granting certiorari on the vote of four justices, re¬ 


quires that once certiorari has been granted, the 
case should be disposed of on the premise that it is 
properly before the Supreme Court, in the absence 
of considerations appearing which were not mani¬ 
fest or fully apprehended at the time certiorari was 
granted.®®-^® 

Time for application. Under the statute, now 28 
U.S.C.A. § 2101, a writ of certiorari must be applied 
for within three months after entry of the judgment 
or decree which it is sought to have reviev/ed, or 
the petition therefor cannot be entertained.®® The 
running of the time within which application must 
be made is suspended by the seasonable filing in 
the state court of a petition for rehearing.®® How¬ 
ever, the period begins to run from the time of the 
denial or other final disposition of such petition,®i 
and further suspension cannot be obtained by the 
mere presentation of a motion for leave to file a 
second request for rehearing.®® 

A mere motion that the state court amend its re¬ 
mittitur by addition of a statement that a federal 


58.15 U.S.—Rice v. Sioux City Me¬ 
morial Park Cemetery, Iowa, 75 S. 
Ct. 614, 349 U.S. 70, 99 L.Ed. 897. 
58.20 U.S.—Rice V. Sioux City Me¬ 
morial Park Cemetery, .supra. 

58.25 U.S.—Rice v. Sioux City Me¬ 
morial Park Cemetery, supra. 

58.30 U.S.—Hammerstein v. Superi¬ 
or Court of California, Cal., 71 S.Ct. 
820. 341 U.S. 491. 95 L.Ed. 1136, 
rehearing denied 72 S.Ct. 21, 342 
U.S. 843, 96 L.Ed. 637. 

58.35 U.S.—Montgomery Bldg. & 
Const. Trades Council v. Ledbetter 
Erection Co., Ala., 73 S.Ct. 196, 344 
U.S. 178, 97 L.Ed. 204. 

58.40 U.S.—Rice v. Sioux City Me¬ 
morial Park Cemetery, Iowa, 75 S. 
Ct. 614, 349 U.S. 70, 99 L.Ed. 897. 

58.45 U.S.—Rogers v. Missouri Pac. 
R. Co., Ill., Mo., N.Y., Ohio, 77 S.Ct. 
459, 352 U.S. 521, 1 L.Ed.2d 515. 

Dissent 

Even where Supreme Court, after 
granting certiorari, summarily dis¬ 
poses of case on merits, bettor prac¬ 
tice is for Justice who un.successfully 
opposed certiorari to face merits, and 
to dissent from summary disposition 
rather than from grant of certiorari 
if he is not prepared to reach merits 
without full dress argument. 

U.S.—Rogers v. Missouri Pac. R. Co., 
supra. 

59. U.S.—Parker v. People of State 
of Ill., Ill., 68 S.Ct. 708, 333 U.S. 
571, 92 L.Ed. 886, rehearing denied 
68 S.Ct. 1014, 334 U.S. 813, 92 L. 
Ed. 1744, petition denied 69 S.Ct. 
123, 336 U.S. 856, 93 L.Ed. 403—De- 
partment of Banking, State of Ne¬ 


braska, v. Pink. N.Y., 63 S.Ct. 233. 
317 U.S. 264, 87 L.Ed. 254, rehearing 
denied 63 S.Ct. 850. 318 U.S. 802. 
87 L.Ed. 1166—Gypsy Oil Co. v. 
E.scoe, Okl., 48 S.Ct. 112, 276 U.S. 
498, 72 LEd. 393. 

25 C.J. p 953 note 50. 

Judgment of highest court 

Period for appeal to Supremo Court 
of United States from a judgment or 
order of the New York court of ap¬ 
peals and period for application to 
United States Supreme Court for cer¬ 
tiorari to review a Judgment or order 
of the New York court of appeals 
must be computed from the judgment 
or order of such court and not from 
the judgment subsequently entered 
by the lower court on the New York 
court of appeals’ remittitur. 

U.S.—Department of Banking, State 
of Nebra.ska, v. Pink, N.Y., 63 S.Ct. 
233. 317 U.S 264, 87 LEd. 254, re¬ 
hearing denied 63 S.Ct. 850, 318 U. 
S. 802, 87 L.Ed. 1166. 

From date highest court of state de¬ 
clines review 

Where the Louisiana supreme 
court, on an application for a writ of 
certiorari in a case over which it had 
discretionary jurisdiction, refused 
the writ, the time for applying to the 
United States Supreme Court for writ 
of certiorari ran from the date the 
writ of certiorari was refused by the 
Louisiana supreme court and not 
from the date of the decision of the 
Louisiana court of appeal. 

U.S.—American Ry. Express Co. v. 
Levee, La., 44 S.Ct. 11, 263 U.S. 19, 
68 L.Ed. 140. 

Application held timely 

Where defendant was convicted in 
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state court, and judgment was re¬ 
versed and case remanded, for new 
trial and defendant was again con¬ 
victed on second trial, application for 
certiorari was timely where mad^ 
within ninety days after aflirmance 
of second judgment, even though 
more than ninety days after flr.st 
judgment of the supreme court of 
state. 

U.S.—Reece v. State of Ga., Ga., 76 S. 
Ct. 167, 360 U.S. 85. 100 LEd. 77. 
rehearing denied 76 S Ct 297, 350 
U.S. 943, 100 L.Ed. 822, conformed 
to 91 S.E.2d 29, 212 Ga 161. 

60. U.S.—Gypsy Oil Co. v. Escoe. 
Okl., 48 S Ct. 112, 276 U.S. 498, 72 
L.Ed. 393. 

Beasou for rule 

A timely "petition for rehearing" 
tolls the running of the three months’ 
period within which a petition for 
certiorari to .state court may be pre¬ 
sented to Supreme Court of United 
States because it operates to su.spend 
the finality of state court’s judgment 
pending such court’s further deter¬ 
mination whether the judgment 
should be modified so as to alter its 
adjudication of the rights of the par¬ 
ties. 

U.S—Department of Banking, State 
of Nebraska, v. Pink, N.Y., 63 S. 
Ct. 233, 317 U.S. 264, 87 L.Ed. 254, 
rehearing denied 63 S.Ct. 850, 318 
U.S. 802, 87 L.Ed. 1166. 

61. U.S.—Citizens’ Bank of Michigan 
City, Ind., v. Opperman, Ind., 39 S 
Ct. 330, 249 U.S. 448, 63 L.Ed. 701 

62. U.S.—Gypsy Oil Co. v. Escoe. 
Okl., 48 S.Ct. 112, 275 U.S. 498, 72 
L.Ed. 393. 
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question had been presented by movant, and neces¬ 
sarily passed on by the state court in affirming the 
judgment of the court below, does not extend the 
time within which to apply to the United States 
Supreme Court for certiorari.^2.5 An application 
for extension of time will be denied in the absence 
of good cause there for.®-- 

To what court directed. A writ of certiorari 
should be directed to the state court which holds the 
proceedings as part of its own records and exercis¬ 
es judicial power over them.®^ Certiorari by the 
United States Supreme Court to review a judgment 
of the highest court of the state may properly run 
to a lower court where the record is physically 
lodged and where, as under the state practice, a 
judgment is entered on the remittitur of the highest 
court of the stale;®®-® and where the highest court 
of the state has declined to review the judgment 
of an inferior or intermediate court, the writ is 
properly directed to the inferior or intermediate 
court, as the case may be.®^ It has been held, how¬ 
ever, that it is immaterial whether the record is 
I)hysically lodged in one court or the other, since 
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the United States Supreme Court has ample power 
to obtain the record from either state court.®^*® 

Stay pending, and after granting, application for 
ufrit. Under the statute, now 28 U.S.C.A, § 2101 
(f), execution and enforcement of a judgment of a 
state court subject to review in the United States 
Supreme Court by certiorari may be stayed for a 
reasonable time to enable the party aggrieved to ap¬ 
ply for and to obtain a writ of certiorari.®® By its 
very terms the statute is limited to cases in which 
the judgment is subject to review by the Supreme 
Court on certiorari;®® and in order for a party 
aggrieved by a final judgment to be entitled to a 
stay of execution and enforcement thereof for a 
reasonable time to obtain a writ of certiorari from 
the United States Supreme Court, it is necessary 
for such party to show he is aggrieved by the viola¬ 
tion of a right under the United States Constitu¬ 
tion.®®-® 

The statute permits a stay to be granted by a 
judge of the court rendering the judgment or decree 
as well as by a justice of the United States Supreme 
Court.®*^ The application should first be addressed 


62.5 TT.S.—Department of Banking-, | 

.State of Nebraska, v. I’lnk. N.Y.. 
63 S.Ct. 233, 317 U.S. 26^1, 87 L.Ed | 
264, rehearing denied 63 R.Ct. 850, j 
318 U.S. 802. 87 L,Ed. 1166. j 

62.10 U.S.—Goldman v. Fogarty, 75 
set. 257. I 

63. U.S.—^Van Huff cl v. Hark el rode, 
Ohio, 52 S.Ct. 115, 284 U.S. 225. 76 
L.Ed. 256, 78 A L.R. 463. 

Writ properly directed to superior 
court of Massacliusotts wliere judg¬ 
ment of superior court was entered 
pursuant to rescript from Mas.sachu- 
setts supreme Judicial court. 

U.S.—Central New England Ry. Co. 
V. Boston & A. R. Co., Mass., 49 S. 
Ct. 368, 279 U.S. 416, 73 L.Ed. 770— 
Myers v. International Trust Co., 
Mkss.. 47 S.Ct. 372. 273 U.S. 380. 71 
L.Ed. 692—Davis v. L. L. Cohen & 
Co., M.<iss., 45 S.Ct. 633, 268 U.S. 
638, 69 LEd. 1129. 

63.5 U.S.—Department of Banking, 
State of Nebraska, v. Pink, N.Y., 63 
S.Ct, 233. 317 U.S. 264. 87 L.Ed. 
254. rehearing denied 63 S.Ct. 850, 
318 U.S. 802, 87 L.Ed. 1166. 

64. U.S.—Adam v. Saenger. Tex, 68 
S.Ct. 464, 303 U.S. 59, 82 L.Ed. 649. 
rehearing denied 58 S.Ct. 640, 303 
U.S, 666, 82 L.Ed. 1123, mandate 
conformed to, Clv.App., 119 S.W.2d 
687. certiorari denied Saenger v. 
Adam. 69 S.Ct, 832, 307 U.S. 628. 
83 L.Ed. 1611—^Western Union Tel¬ 
egraph Co. V. Priester, Ala., 48 S. 
Ct. 234, 276 U.S. 262, 72 L.Ed. 656— 
American Ry. Express Co. v. 


Levee. La.. 44 S.Ct. 11, 263 U.S. 19. 
68 L.Ed. 140 

La.—State ex rel. Muslow v, Louisi¬ 
ana Oil Refining Corporation, App, 
177 So. 476, affirmed Arkansas Fuel 
Oil Co. V. State of Louisiana ex rel. 
Muslow, 68 S.Ct. 832. 304 US. 197. 
82 LEd. 1287, rehearing denied 58 
S.Ct. 1044, 304 U.S. 589. 82 L.Ed 
1549 . 

Status of court rendering Judgment 
see .supra § 239. 

Trial court 

Where trial court’s order quashing 
writ of habeas corpus was not re- 
viewable by any higher state court 
under state practice, writ of cer¬ 
tiorari wa.s properly addressed U> 
trial court. 

U.S.—Marino v. Ragon. Ill , 68 S.Ct 
240, 333 US. 661, 92 L.Ed. 170. mo¬ 
tion denied 68 S.Ct. 729, 335 U.S. 
862, 02 L.Ed. 1133. 

64.5 U.S.—Department of Banking, 
State of Nebraska, v. Pink, N.Y., 63 
S.Ct. 233, 317 US. 264. 87 L.Ed. 
254, rehearing denied 63 S.(''t. 850. 
318 U.S. 802, 87 L.Ed. 1166. 

65. La.—Slate ex rel. Muslow v. 
Louisiana Oil Refining Corporation, 
App., 177 So. 476, affirmed Arkansas 
Fuel Oil Co. V. State of Louisiana 
ex rel. Muslow, 58 S.Ct. 832, 304 U. 
S. 197, 82 L.Ed. 1287, rehearing de¬ 
nied 58 S.Ct. 1044, 304 U.S. 689, 82 
L.Ed. 1549. 

Oottstruction of stay 
Where the .stale supreme court 
granted a motion of appellants for a 
stay of Judgment in order to enable 
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them to obtain a writ of certiorari 
from the United States Supreme 
Court, such was not construable as an 
Indication that the case was decided 
in the state supreme court on a 
theory which was not at ia.sue in, and 
which was not presented to the cir¬ 
cuit court. 

<Jr.—Schafer v. Fraser, 294 P.2d 600, 
206 Or. 446. 

63. Fla.—Williams v. Keyes, 186 So. 
2.50. 135 Fla. 769. 

RI —Skl.-iroff V. Stevens, 120 A.2d 
694. 84 R.I. 1. 

Decisions of state courts reviewable 
by certiorari see supra § 272. 
Substantial federal question 

On application to supreme court of 
Oregon for a stay of enforcement of 
judgment to enable applicant to ob¬ 
tain a writ of certiorari from the 
United States Supreme Court, where 
there were no averments establishing 
that the suggested federal question 
was one real and substantial, the 
suggestion was Insufficient to require 
grant of the application. 

Or.—Scott v. Platt, 137 P.2d 976, 171 
Or. 379. 

66.5 R.I.—Skeadas v. Sklarolf, 122 
A.2d 444, 84 R.I. 206, certiorari de¬ 
nied 76 S.Ct, 1051, 361 U.S. 988, 100 
L.Ed. 1601—Sklaroflf v. Stevens, 120 
A.2d 694. 84 R.I. 1. 

67. State court wUdi may order 
stay 

(1) Where defendant’s application 
to state supreme court for review 
of judgment of court of appeal was 
denied with statement that judgment 
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to one of the justices of the state court.®* 

The suspension by the state court of its decree 
is a matter wholly within its discretion.®® If it 
is made to appear that the case is one that would 
likely be taken up on certiorari and one in which 
the balance of convenience requires a suspension 
of its decree and a withholding of its mandate, the 
stay order should be granted;^® but where it is 
highly improbable, if not in law impossible, that 
the United States Supreme Court would look with 
favor on appellant's petition for certiorari, the ap¬ 
plication to a state court for a stay will be de- 
nied.7®-® 
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If the state court refuses to stay its judgment, 
the United States Supreme Court will require an 
extraordinary showing before it will grant a stay 
of the decree pending application for certiorari 
and even after the Supreme Court has granted a 
writ of certiorari, it requires a clear case and de¬ 
cided balance of convenience before it will grant 
a stay. 71 

Effect of denying writ. The denial of a writ of 
certiorari by the Supreme Court to review the judg¬ 
ment of a state court imparts no expression on the 
merits of the case; affirmance of the judgment is 
not inferable from the denial of the writ.72 When 


of court of appeal upholdiner constitu¬ 
tionality of act was correct, court of 
appeal thereafter had Jurisdiction to 
issue order staying execution of Judg¬ 
ment to permit defendant to prepare 
appeal to Supreme Court of United 
States on ground that act was repug¬ 
nant to Federal Constitution. 
La.->-State ex rel. Muslow v. Louisi¬ 
ana Oil Refining Corporation. App.. 
3.77 So. 476, affirmed Arkansas Fuel 
Oil Co. V. State of Louisiana ex rel. 
Muslow. 68 S.Ct. 832, 304 U.S. 107. 
82 L.E(1. 1287, rehearing denied 68 
S.Ct. 1044, 304 U.S. 689, 82 L.Ed. 
1640. 

(2) Where remittitur of New York 
court of appeals had been filed with 
clerk of state supreme court, state 
supreme court was proper forum to 
which application should be made for 
order staying execution of Judgment 
entered in supreme court pending ap¬ 
plication to United States Supreme 
Court for review of determination in 
favor of plaintiff by court of appeals, 
and stay would be granted. 

NT.—Fllardo v. Foley Bros., 78 NY. 
S.2d 680, 191 Misc. 671. 

(3) State court to which writ of 
certiorari directed see supra notes 63, 
€4. 

08. U.S.—^Magnum Import Co. v. 
Houbigant, Inc., 43 S.Ct. 531, 262 
U.S. 169, 67 L.Ed. 922. 

Fla.—Williams v. Keyes, 186 So. 260, 
267, 135 Fla. 769. 

69. Or.—Scott V. Platt, 137 P.2d 
975, 171 Or. 879. 

**Xt involves no disrespect for the 
flnprems Court of the United States 
for the Supreme Court of a state to 
refuse to withhold its mandate or to 
suspend the operation of its Judg¬ 
ment pending application for certio¬ 
rari." 

Fla.—Williams v. Keyes, 186 So. 250, 
267, 136 Fla. 769. 

70. Fla.—Williams v. Keyes, supra. 
JUberal applioation 

Wherever there is any reasonable 
grround for believing that the United 
States Supreme Court might on cer¬ 
tiorari take Jurisdiction of cause 


pending In the supreme court of Ore¬ 
gon, the supreme court of Oregon 
will apply liberally In favor of ap¬ 
plication for a stay of enforcement 
of its Judgment the considerations 
which guide its discretion on the 
application. 

Or.—Scott V. Platt, 137 P.2d 975, 171 
Or. 379. 

ZaterpratatioA of state statute as af¬ 
fected by state eoustitutlou 

The balance of convenience does 
not require suspension of state su¬ 
preme court’s Judgment, on which 
writ of ouster in quo warranto pro¬ 
ceeding was predicated, to enable re¬ 
spondents to apply to United States 
Supreme Court for writ of certiorari 
to review Judgment, where ultimate 
question was interpretation of state 
statute as affected by section of state 
constitution repeatedly construed as 
I authorizing thing complained of be¬ 
fore respondents took office. 

Fla.—State ex rel. Gibbs v. Couch, 
190 So. 818, 139 Fla. 709. 

Beciuity for stay 

In the discretion of the court the 
stay may be granted without giving 
security, especially where the Judg¬ 
ment is otherwise secured. 

La.—State ex rel. Muslow v. Louisi¬ 
ana Oil Refining Corporation, App., 
177 So. 476, affirmed Arkansas Fuel 
Oil Co. v. State of Louisiana ex rel. 
Muslow, 68 S.Ct. 832, 804 U.S. 197, 
82 L.Ed. 1287, rehearing denied 58 
S.Ct. 1044, 304 U.S. 689, 82 L.Ed. 
1649. 

Vacation of crdcr staying sxscntioa 

An order staying execution of Judg¬ 
ment to permit defendant to perfect 
appeal to Supreme Court of United 
States on ground that act, validity of 
which was upheld by court of appeal, 
was repugnant to Federal Constitu¬ 
tion, would not be vacated on ground 
that no federal question was shown 
by pleadings, since such issue was 
premature. 

La.—State ex rel. Muslow v. Louisi¬ 
ana Oil Reflning Corporation. App., 
177 So. 476, affirmed Arkansas Fuel 
Oil Co. V. State of Louisiana ex rel. 
Muslow, 68 S.Ct 832, 304 U.S. 187, 
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82 L.Ed. 1287. rehearing denied 68 
S.Ct. 1044, 804 U.S. 689, 82 L.Ed. 
1549. 

70.6 Or.—Scott v. Platt. 137 P.2d 
976. 171 Or. 379. 

71. U.S.—Magnum Import Co. v. 
Houbigant, Inc., 43 S.Ct. 681, 262 
U.S. 159. 67 L.Ed. 922. 

Fla.—^Williams v. Keyes, 186 So. 260. 
136 Fla. 769. 

72. Conn.—^New York, N H. A H. R. 
Co. V. California Fruit Growers Ex¬ 
change, 5 A.2d 353, 125 Conn. 241. 
certiorari denied California Fruit 
Growers Exchange v. New York, N. 
H. & H. R. Co., 60 S.Ct. 79, 308 U. 
S. 567, 84 L.Ed. 476. 

Wash.—Rathke v. Griffith, 218 P.2d 
767, 36 Wash.2d 394. 

However, it has been stated that, 
while the denial does not mean that 
the Supreme Court approved of the 
opinion, it does mean that the deci¬ 
sion was approved. 

Ill.—Bartosik v. Chicago River & In¬ 
diana R. Co., 266 111.App. 28, cer¬ 
tiorari denied 53 S.Ct. 401, 288 U. 
S. 609, 77 L.Ed. 983. 

Further, it has been said that 
where the federal question involved 
was before the Supreme Court on the 
petition for the writ the denial of the 
writ would appear to be conclusive in 
view of Supreme Court Rules, Rule 
38. 

U.S.—Campbell River Mills Co. v. 
Chicago, M., St. P. & P. R. Co., D. 
C.Wash., 42 P.2d 776, affirmed, C.C. 
A.. Chicago, M., St. P. & P. R. Co. v. 
Campbell River Mills Co., 68 P.2d 
69, certiorari denied 52 S.Ct. 310, 
285 U.S. 636. 76 L.Ed. 930. 

Effect of denial of certiorari to court 
of appeals see supra S 204. 
Bsuittitav 

Where Judgment of the Texas su¬ 
preme court decided in personal in¬ 
jury action that the court of civil 
appeals had power to require a re¬ 
mittitur and the case was taken to 
the United States Supreme Court 
which forbore to disturb that part of 
the decision and denied certiorari, the 
Texas supreme court would decline 
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reasons are given for a denial of certiorari by the 
United States Supreme Court, the decision to deny 
will have the effect indicated by the reasons 

statedJ2.6 

§ 278. Allowance and Issuance of Writ of 
Error 

Although the writ of error has been abolished by 
express provision, the various statutes regulating writ 
of error are applicable to appeal which is substituted for 
the writ. 

The writ of error has been abolished by statute, 
Act of January 31, 1928, c 14 §§ 1, 2, as amended by 
Act of April 26, 1928, c 440, § 861 b, but the various 
statutes regulating the right to a writ of error, de¬ 
fining the relief which may be had thereon, and 
prescribing the mode of exercising that right and 
of invoking such relief, including the provisions 
relating to costs, supersedeas, and mandate, are ap¬ 
plicable to the appeal which is substituted for the 
writ of error. 

A writ of error was allowed either by a justice of 
the Supreme Court of the United States or by the 
chief justice or judge or chancellor of the state 
court whose judgment it was sought to review.73 
An application for the writ was not allowable as a 
matter of right, but its allowance was determined 
from an examination of the recordand if the 
decision of the state court was plainly right it was 
proper to deny the writ.^5 

Assignments of error. Assignments of error 
which simply alleged in various forms that the state 
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court erred in its decision of the cause presented 
no federal question for consideration by the supreme 
court.'^® Where the record of a case in the state 
court was properly brought on writ of error because 
it involved the validity of a state statute under the 
Federal Constitution, see supra § 272, plaintiff in 
error could also assign any other ground of error 
based on an adverse decision on any right, title, 
privilege, or immunity claimed under federal laws 
although such assignment could have been made the 
basis only of a writ of certiorari.^^ 

Time for issuing writ. The provision in the 
United States Revised Statutes that a writ of error 
from the Supreme Court to a state court must be 
brought within two years after the entry of the 
judgment or decree sought to be reviewed, with a 
saving clause for persons under disability, was not 
affected by the Circuit Court of Appeals Act of 1891 
or by the former Judicial Code, the latter containing 
nothing on the subject; but in 1916 it was enacted 
that no writ of error to bring up any cause for 
review by the Supreme Court should be allowed 
or entertained unless duly applied for within three 
months after entry of the judgment or decree com¬ 
plained of.*^* Where there was a petition for a re¬ 
hearing, the time did not begin to run until it was 
finally disposed of.*^® 

To what court directed, A writ of error was di¬ 
rected to the state court which held the proceedings 
as part of its own records and exercised judicial 
power over them,^® which was not necessarily the 


to reconsider the question on Its mer¬ 
its. 

Tex.—Gulf, C. & S. P. Ry. Co. v, Deen, 
317 S.W.2d 913. 

72.5 U.R.—Brown v. Allen, N.C., 73 S. 
Ct. 397, 344 U.S. 443, 97 L.Ed. 469, 
rehearing: denied Speller v. Allen, 
73 S.Ct. 827. 346 U.S. 946, 97 L.Ed. 
1370, and Brown v. Allen. 73 S.Ct. 
627, 346 U.S. 946, 97 L.Ed. 1370— 
Daniels v. Allen. N.C., 73 S.Ct. 397, 
344 U.S. 443, 97 L.Ed. 469, rehearing: 
denied 73 S.Ct. 827, 346 U.S. 946, 97 
L.Ed. 1370—^Daniels v. Allen, Pa., 
73 S.Ct. 437, 844 U.S. 443, 97 L.Bd. 
469. 

73. U.S.—Butler v. Gage. Colo., 11 S. 
Ct. 236, 138 U.S. 52, 34 L.Bd. 869. 

25 C.J. p 963 note 63—3 C.J. p 1081 
note 14. 

74. U.S.—Twltchell v. Common¬ 
wealth of Pennsylvania, Pa., 7 
Wall. 321, 19 L.Ed, 223. 

•Cal.—Greely v. Townsend, 26 C. 604. 

75. U.S.—Ex parte Spies, Ill., 8 S. 
Ct. 21, 123 U.S. 131, 31 L.Ed. 80. 

•78. U.S.—Stlckney v. Kelsey, N.Y., 


28 S.Ct. 608, 209 U.S. 419, 62 L.Ed. 
863. 

77. U.S.—Prudential Ins. Co. of 
America v. Cheek, Mo., 42 S.Ct. 616, 
259 U.S. 630, 66 L.Ed. 1044, 27 A. 
L.R, 27. 

78. U.S.—^Puget Sound Power & 
Light Co. V. King County, Wash., 
44 S.Ct. 261, 264 U.S. 22, 68 L.Ed. 
641—^Allen v. Southern Pac. R. Co., 
Cal., 19 S.Ct. 618, 173 U.S. 479, 43 
L.Ed. 776—Cummings v. Jones, La., 
104 U.S. 419, 26 L.Ed. 824. 

What ooBstltutsd “judgusBt” 

Under Remington Comp.St.Wash. 8 
10, relating to “decisions” of the de¬ 
partments of the supreme court of 
Washington, and 8 11, relating to 
hearings en banc, and providing for 
the issuance of a "Judgment” on the 
decision of a department after a 
hearing en banc, such Judgment of 
the court en banc, and not a decision 
of a department, was the “Judgment” 
referred to in Act Sept. 6, 1916, 8 6. 
Comp.St. 8 1228a, requiring a writ of 
error in the United States Supreme 
Court to be taken within three 
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months after entry of “Judgment” 
complained of. 

U.S.—Puget Sound Power & Light 
Co. V. King County, Wash., 44 S.Ct. 
261, 264 U.S. 22. 68 L.Ed. 541. 

79. U.S.—Northern Pac, R, Co. v. 
Holmes, Wash., 16 S.Ct. 28. 156 U. 
S. 137, 39 L.Ed. 99. 

Writs snod out before and aftsr re¬ 
hearing 

Where writ of error was sued out 
while an application for rehearing 
was pending, and after denial of re¬ 
hearing, a second writ of error was 
sued out, plaintiff in error could re¬ 
ly on second writ and the one first 
taken would be dismissed. 

U.S.—Ohio Public Service Co. v. State 
of Ohio ex rel. Fritz, Ohio, 47 S, 
Ct, 480, 274 U.S. 12. 71 L.Bd. 898. 

80. U.S.—Turney v. State of Ohio, 
Ohio. 47 S.Ct. 437, 273 U.S. 610, 71 
L.Ed. 749, 50 A.L.R. 1243—>Hodges 
V. Snyder, S.D., 43 S.Ct. 435, 261 
U.S. 600. 67 L.Ed. 819. 

25 C.J. p 968 note 63—8 C.J. p 1206 
note 86. 
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court that rendered the judgment.®^ If the highest 
state court had, after judgment, sent its record and 
judgment in accordance with the law of the state to 
an inferior court and directed entry of the judgment 
there, a writ of error could be sent either to the 
highest court or to the inferior court,82 but, ac¬ 
cording to general practice, it was sent in such a 
case only to the inferior court,®^ and it was un¬ 
necessary and inadvisable to direct a writ of error 
to each court.®^ Where the writ of error was sued 
out before the highest court had thus remitted its 
judgment and record to the court below, the writ of 
error was directed to the former court.*5 If the law 
required the highest court to retain its records, and 
they were not in practice sent down to the inferior 
court, the writ of error could go only to the highest 
court.®® 

In those states, or in those cases, where the high¬ 
est court did not have possession of the record, and 
did not render a judgment, but decided questions 
certified by the inferior courts, and merely issued a 
rescript directing the latter what judgment to ren¬ 
der, the writ was addressed to the lower court.®'^ 

Security for costs. A party suing out a writ of 
error from the Supreme Court to a state court was 
required to give security for costs.®® 
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Citation. When a writ of error was issued by 
the Supreme Court to a state court, the citation was 
required to be signed by the chief justice or judge 
or chancellor of the court rendering the judgment 
or passing the decree complained of, or by a justice 
of the Supreme Court of the United States.®® Mak¬ 
ing a writ of error to a state court and the citation 
thereon returnable ‘Vithin thirty days from the date 
hereof” was a substantial compliance with the rule 
requiring writs and citations to be made returnable 
“not exceeding thirty days from the day of signing 
the citation.”®® 

Effect of tvrit. The allowance of a writ of error 
by a justice of the United States Supreme Court was 
a prima facie showing that a meritorious federal! 
question was involved.®i 

A writ of error from the Supreme Court to a state 
court removed the case to the Supreme Court,®- 
and usually suspended the jurisdiction of the state 
court until it was again restored by some act of the 
Supreme Court.®® The issuance of the writ of error 
did not, however, vacate the judgment of the state 
court, but such judgment continued in force until 
it was reversed.®^ The state court had no power to 


Where hlsrhest court of state declined 
to review 

XT.S.—Randall v. Board of Com’rs of 
Tippecanoe County, Ind., 43 S.Ct. 
2r)2. 261 TT.S. 252. 67 L.Ed. 637. 

26 C.J. p 953 note 63 [a]. 

81. U S.—Webster v. Reid, Iowa, 11 
How. 437, 13 L.Ed. 761. 

82. U.S.—Atherton v. Fowler, Cal., 
91 U S. 143. 23 L.Ed. 265. 

S.D.—Simonson v. Monson, 153 N.W. 

1020, 36 S.D. 246. 

3 C.J. p 1206 note 86. 

83. U.S.—Hodges v. Snyder, S.D., 43 
S.Ct. 435, 261 US. 600, 67 L.Ed. 819. 

25 C.J. p 964 note 66. 

84. U.S.—Denver & R. G. R. Co. v. 
City and County of Denver. Colo., 
39 S.Ct. 450, 260 U.S. 241, 63 L.Ed. 
958. 

85. U.S.—Murphy v. John Hofman 
Co.. NY., 29 S.Ct. 164, 211 U.S. 562, 
63 L Ed. 327—Wurts v. Hoagland, 
NJ., 105 U.S. 701, 26 L.Ed. 1109. 

83. U.S.—Atherton v. Fowler, Cal., 
91 U.S. 143, 23 L.Ed. 265. 

87. U.S.—National I^eather Co. v. 
Commonwealth of Massachusetts, 
Mass., 48 S.Ct. 534, 277 U.S. 413, 72 
L.Ed. 935. 

25 C.J. p 954 note 70. 

88 . U.S.—Gallaway v. State Nat. 
Bank of Ft. Worth, Tex., 22 S.Ct. 
811, 186 U.S. 177, 46 L.Ed. 1111. 

25 C.J. p 954 note 71. 


89. TT.S.—Havnor v. People of State 
of New York. N.Y.. 18 S.Ct. 631, 170 
U.S. 408, 42 L.Ed. 1087. 

25 C.J. p 954 note 72. 

90. TT.S.—Seaboard Air Line R. Co. 
V Horton. N.C.. 34 S.Ct. 635, 233 
U.S. 492, 498, 58 L.Ed. 1062. 

25 C.J. p 954 note 73. 

91. Mich.—Red Star Motor Drivers’ 
Ass'n V. City of Detroit, 210 N.W. 
496, 236 Mich. 422, error dismissed 
48 S.Ct. 27, 275 U.S. 486, 72 L.Ed. 
386. 

92. U.S.—Ex parte Chetwood, Cal., 
17 S.Ct. 385, 165 U.S. 443, 41 L.Ed. 
782. 

25 C.J. p 954 note 74. 

93. Kan —T..Hrabee Flour Mills Co. v. 
Missouri Pac. R. Co., 116 P. 901, 
85 Ka I. 214. 

Mass.—Duart v. Simmons, 128 N.E. 
32. 236 Mass. 225. certiorari denied 
Simmons v. Duart, 41 S.Ct. 13, 254 
U.S. 638, 65 L.E'J. 461. 

25 C.J. p 954 note 76. 

94. Kan.—Larabee Flour Mills Co. v. 
Missouri Pac. R. Co., 116 P. 901, 85 
Kan. 214. 

Mass.—Duart v. Simmons, 128 N.E. 
32. 236 Mass. 226, certiorari denied 
Simmons v. Duart, 41 S.Ct. 13, 264 
U.S. 638, 65 L.Ed. 451. 

Supersedeas 

(1) Where a writ of error was la- 
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sued by the Supreme Court of the 
United States to the supremo court 
of the state, its allowance did not 
supersede the Judgment, but the tak¬ 
ing of the bond and the supersedeas 
itself was the action of the Supreme 
Court which brought about the super¬ 
seding of the judgment. 

Kan.—Larabee Flour Mills Co. v. Mis¬ 
souri Pac. R. Co., 116 P. 901, 85 

Kan. 214. 

(2) Where writ of error to United 
States Supreme Court, to review 
Judgments of court of appeals on ap¬ 
peal from orphans’ court, was sued 
out later than sixty days after last 
of judgments to he reviewed, it did 
not oi)erate as a supersedeas or stay 
proceedings in the orphans’ court. 
Md.—Marx v. Relnerke, 127 A. 480, 

146 Md. 603, error dismissed 46 S. 

Ct. 204, 270 U.S. 664, 70 L.Ed. 788. 

(3) Attachment against deposed 
executor for failure to obey previous 
orders and turn over assets of estate 
will not be suspended pending writ 
of error sued out to the Supreme 
Court of United States, taken more 
than sixty days after last of Judg¬ 
ments to be reviewed, where he has 
persistently refused to comply with 
orders of orphans’ court, notwith¬ 
standing granting of repeated InduL 
gences. 

Md.—Marx v. Beinecke, supra. 
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set aside®5 or pass on the regularity the writ. 
Where the order of the chief justice of a state court 
granting a writ of error from the Supreme Court 
of the United States merely followed the federal 
statute, petitioner's failure subsequently to comply 
with the statute by lodging a copy of the writ in the 
clerk's office for respondent’s use did not affect the 
validity of the order that the writ should operate as 
a supersedeas.®'^ 

Where the case involved matters not involved in 
the writ of error, the state court could proceed with 
respect to such matters.®* 

Where a writ of error was allowed by the judge 
-of a state su])rcme court to the United States Su¬ 
preme Court, but no writ of error had been issued, 
the clerk of the state court was not bound to trans¬ 
mit to the United States Supreme Court a true 
•copy of the record.®® 


§ 279. Necessity and Sufficiency of Showing 
of Jurisdiction 

It is ordinarily required that the facte neoeeaary to 
give the United States Supreme Court Jurisdiction to re¬ 
view a decision of a state court either appear on the 
record or be necessarily deducibie therefrom. 

In proceedings for review of a decision of a state 
court by the United States Supreme Court, the 
appellant or petitioner has the burden to show af¬ 
firmatively that the Supreme Court has jurisclic- 
tion.l The facts which give the United States Su¬ 
preme Court jurisdiction to review a decision of a 
state court should either appear on the record or be 
necessarily deducibie therefrom.® 

Thus it must affirmatively appear from the record 
that a federal question was raised in the state 
court,® that its decision of the federal question was 


'95. Ky.—Ohio River Contract Co. v. ] 
Gordon. 189 S W. 451, 172 Ky. 40.5. 
K.C—State v. Wilson. 28 S.E. 654, 
121 N (' 425. 61 Am.S.K. 672. 

25 C.J. P 954 note 77. 

96. N.C.—State v. Wilson, supra. 

97. Ky.—Ohio River Contract Co. v. 
(Jordon. 189 S W. 451, 172 Ky. 405. 

98. Utah—Grand Cent. Min. Co. v. 
Mammoth Min. Co., 104 I’. 673, 36 
Utah 364, Ann.Cas.l912A 254. 

26 C.J. p 955 note 80. 

BehearingT 

Slate supreme court ha.s Juri.sdic- 
tion under it.s rules to hear a motion 
for reheannit or modification of judg'- 
ment to correct mistakes, if filed 
within lime, notwithstanding a writ 
of error to the Supreme C<mrt of the 
United States has been allowed and 
citation served. 

Kan.—Court of Industrial Relations 
V. Charles Wolff Packing Co., 227 
P. 249, 114 Kan. 487, reversed on 
other grounds Chas. Wolff Pack¬ 
ing Co. V. Court of Industrial Rela¬ 
tions of Kansas, 46 S.Ct. 441, 267 

U. S. 552, 69 I-.Ed. 786. 

99. U.S.—Ex parte Ralston, La., 7 
S.Ct. 317, 119 U.S. 613, 30 L.Ed. 606. 

1, U.S.—Republic Natural Gas Co. 

V. State of Okl., Okl., 68 S.Ct. 973, 
334 U.S. 62, 92 L.Ed. 1212—Gorman 
V. Washington University, Mo., 62 
S.Ct. 962, 316 U.S. 98. 86 L.Ed. 1300 
—Memphis Natural Gas Co. v. 
Beeler, Tenn., 62 S.Ct. 867, 316 U. 
S. 649, 86 L.Ed. 1090. 

BesolutioB of doubts 

Policy against premature constitu¬ 
tional adjudications demands that 
any doubts In maintaining appel¬ 
lant’s burden of establishing United 
States Supreme Court’s Jurisdiction 
be resolved against jurisdiction. 
U.S.->Republic Natural Gas Co. v. 


State of Okl., Okl., 68 S.Ct. 972, 334 
U.S. 62, 92 LEd. 1212. 

Ground not briefed or argued 

Where contempt conviction was 
appealed to United States Supreme 
Court on the jurisdictional ground of 
uncon.sUtution,ality of state statute, 
but parties neither briefed nor ar¬ 
gued the jurisdictional question, ap¬ 
pellant thus failed to meet burden of 
showing that jurisdiction by appeal 
was propfTly invoked. 

U.S.—Sweezy v. State of N. H. by 
Wyman, N.II., 77 S.Ct. 1203, 354 
U.S. 234, 1 L.Ed.2d 1311. 

2. U.S.—Southwestern Bell Tele¬ 
phone Co. V. State of Oklahoma, 
Okl., .58 S.Ct. 528, 303 U.S. 206, 83 
L.Ed. 751 -West Ohio Gas Co. v. 
Public Utilities Commission of 
Ohio. Ohio. 55 S.Ct. 316. 294 U.S. 
63, 79 L.Ed. 761, conformed to 196 
N.E. 674, 129 Ohio St. 670. 

25 C.J. p 926 note 73 [a], 74 [a], p 
955 note 81—3 C.J. p 1081 note 14. 
Scope of review see infra § 2SO. 

Summons and sevaranoe 

(1) Where only one party to a 
joint judgment seeks a review, the 
record must disclose summons and 
severance. 

U S —Morganth.iu v. Stephens, Kan., 
55 S.Ct. 642, 294 U.S. 720, 79 L.Ed. 
1252, time extended Morganthau 
v. Stephens, 55 S.Ct. 652. 

(2) Summons and severance see 
supra S 275. 

Duty of stats court 

State supreme court had duty to 
ensure that an order and opinion cer¬ 
tified to Supreme Court of the Unit¬ 
ed States was accurate and adequate 
in stating facts of record materially 
affecting the proceeding, or that, by 
appropriate action, there should be 
added to the record on application 
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for certiorari an adequate and accu¬ 
rate statement of facts of record. 
(^Jal.—Application of Chessman, Cal., 
274 I»2d 646, 43 C.2d 391. certio¬ 
rari denied 75 S.Ct. 85, 348 U.S. 
864, 99 L.Ed. 681. 

Becords showing Jurisdiction 

U.,^.—Schuylkill Trust Co. v. Com¬ 
monwealth of Pennsylvania, I*a, 
66 S.Ct. 31. 296 U.S. 113, 80 LEd. 
91. 

26 C.J. p 965 note 81 fe]. 

Existence and meaning of contract 

Fact that omissions in record on 
appeal from New York court of ap¬ 
peals in a case involving question 
whether “contract” clause of Feder¬ 
al Constitution applied to antenup¬ 
tial instrument executed by wife and 
to state statute applied thereto by 
state courts might have been due to 
statutory restriction on right of sur¬ 
vivor to testify under New York law 
did not authorize United States Su¬ 
preme Court to guess as to existence 
of a contract or its meaning under 
applicable rules of law. 

U.S—Irving Trust Co. v. Day, N.Y., 
62 S.Ct. 398. 314 U.S. 656, 86 L.Ed. 
452, 137 A.L.R. 1093. 

3. U.S.—Williams v. Kaiser, Mo., 65 

set. 363, 323 U.S. 471, 89 L.Ed. 
398—Southwestern Bell Tel. Co. v. 
Oklahoma. Okl., 58 S.Ct. 528, 303 
U.S. 206, 82 L.Ed. 761—Interna¬ 
tional Steel & Iron Co. v. Na¬ 
tional Surety Co., Tenn., 66 S.Ct. 
619, 297 U.S. 657, 80 L.Ed. 961— 
Lynch v. People of New York ex 
rel. Pierson, N.Y., 55 S.Ct. 16, 293 

U. S. 62. 79 L.Ed. 191—Whitney v. 
People of State of California, Cal, 
47 S.Ct. 641, 274 U.S. 867. 71 L.Ed. 
1096—Live Oak Water Users' Ass’n 

V. Railroad Commission of State of 
California. Cal., 46 S.Ct. 149, 269 
U.S. 864. 70 UEdL 806—House v. 
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necessary to the determination of the cause,* and of the record, determines its jurisdiction.®*® Noth- 
that the federal question was actually decided or ing outside of the record ordinarily can be taken 
that the judgment could not have been given with- into consideration in determining whether the Sn¬ 
out deciding it.® Whether these requirements have preme Court has jurisdiction to review a decision 
been met is itself a federal question,® and the United of a state court.*^ The fact that the chief justice of 
States Supreme Court itself, from an examination the highest state court allowed a writ of error from 


Road Improvement Diet. No. 2 of 
Conway County, Ark., 46 S.Ct. 60, 
266 U.S. 175, 69 L.Ed. 229—Mis¬ 
souri Pac. R. Co. V. Hanna. Ark, 
46 S.Ct. 86. 266 U.S. 184, 69 Li.Ed. 
235—Rooker v. Fidelity Trust Co., 
Ind., 43 S.Ct. 288, 261 U.S. 114, 67 
L.Ed. 556. 

Gordon v. Scudder, C.C.A.Cal., 
163 F.2d 518, certiorari denied 68 

S.Ct. 208, 332 U.S. 830, 92 L.Ed. 
404. 

U. S. ex rel. Hergre v. Common¬ 
wealth of Pa., D.C.Pa., 89 F.Supp. 
636. 

25 C.J. p 955 note 82. 

Necessity for raising: federal ques¬ 
tion in state court see supra S 274. 

Record held Ininlllcieat 

Where complaint in state court 
charged only that demand of state 
for tax was illegal and was in viola¬ 
tion of certain constitutional provi¬ 
sions and where state supreme court 
considered only validity of tax and 
not that of statute, record did not 
show that plaintiff presented for de¬ 
cision to state supreme court any 
federal question as to validity of 
state statute, and United States Su¬ 
preme Court was without Jurisdic¬ 
tion of appeal from Judgment of 
state supreme court. 

U.S.—Wilson v. Cook, Ark., 66 S.Ct. 
663, 827 U.S. 474, 90 L.Ed. 793, re¬ 
called in part 193 S.W.2d 818, con¬ 
formed to 193 S.W.2d 818. 

Vaet that there may he hidden in 
the record a question which, if it had 
been raised, would have been of a 
federal nature is not enough. 

U.S.—Mellon v. O’Neil, N.Y., 48 S.Ct. 
62, 275 U.S. 212, 72 L.Ed. 246. 

4 . U.S.—^Williams v. Kaiser, Mo., 65 
S.Ct. 363, 823 U.S. 471, 89 L.Ed. 
398—Southwestern Bell Tel. Co. v. 
Oklahoma, Okl., 58 S.Ct. 628, 303 
U.S. 206, 82 L.Ed. 751—Honeyman 
v. Hanan, N.Y., 57 S.Ct. 350, 300 U. 
S. 14, 81 L.Ed. 476—Lynch v. Peo¬ 
ple of New York ex rel. Pierson, 
N.Y., 56 S.Ct. 16, 293 U.S. 62, 79 
L.Ed. 191. 

Application of Baer, C.A.N.J., 169 
P.2d 770—Gordon v. Scudder, C.C. 
A.Cal., 163 F.2d 518, certiorari de¬ 
nied 68 S.Ct. 208, 332 U.S. 830, 92 
L.Ed. 404. 

U. S. ex rel. Herge v. Common¬ 
wealth of Pa., D.C.Pa., 89 F.Supp. 
636. 

25 C.J. p 956 note 82. 

Materiality of federal question see 
supra 8 244. 


Applicahllity of statute 

In suit for declaratory Judgment 
of unconstitutionality of Alabama 
statute prohibiting supervisory em¬ 
ployees from belonging to labor or¬ 
ganizations which admit nonsuper- 
vlsory employees, where Alabama su¬ 
premo court construed statute as in¬ 
applicable wherever it would Inter¬ 
fere with existing insurance con¬ 
tract, record did not present a case 
calling for decision of constitution¬ 
ality of statute as applied to any ex¬ 
isting union members, where it did 
not show whether plaintiffs provid¬ 
ed insurance benefits for their mem¬ 
bers. 

U.S.—Congress of Indus. Organiza¬ 
tions V. McAdory, Ala., 65 S.Ct. 
1395, 325 U.S. 472, 89 L.Ed. 1741— 
Alabama State Federation of La¬ 
bor, Local Union No. 103, United 
Broth, of Carpenters and Joiners 
of America v. McAdory, Ala., 65 S. 
Ct. 1384, 325 U.S. 450, 89 L.Ed. 
1726. 

5. U.S.—McGoldrtck v. Gulf Oil Cor¬ 
poration, N.Y.. 60 S.Ct. 376, 309 U. 
S. 2. 84 L.Ed. 536, reheard on other 
grounds McGoldrick v. Gulf Oil 
Corporation, 60 S.Ct. 664, 309 U.S. 
414, 84 L.Ed. 840—Lynch v. Peo¬ 
ple of New York ex rel. Pierson, 
N.Y., 56 S.Ct. 16, 293 U.S. 52, 79 L. 
Ed. 191—Mellon v. O’Neil. N.Y., 48 
S.Ct. 62, 275 U.S. 212, 72 L.Ed. 243 
—Whitney v. People of State of 
California, Cal., 47 S.Ct. 641, 274 

U. S. 357, 71 L.Ed. 1096—Matthews 

V. Huwe, Ohio, 46 S.Ct. 108, 269 U. 
S. 262, 70 L.Ed. 266—Rooker v. Fi¬ 
delity Trust Co., Ind., 43 S.Ct 288, 
261 U.S. 114, 67 L.Ed. 566. 

Application of Baer, C.A.N.J., 169 
F.2d 770. 

U. S. ex rel. Herge v. Com. of 
Pa., D.C.Pa., 89 F.Supp. 636. 

25 C.J. p 956 note 83. 

Necessity for decision of federal 
question by state court see supra 
8 244. 

Assumption 

(1) Where petitioner for writ of 
habeas corpus contested case in state 
court and in Supreme Court on the 
merits. Supreme Court would assume 
that state court passed on petition¬ 
er's allegations of deprivation of fed¬ 
eral constitutional rights and that 
those rights were therefore open in 
Supreme Court. 

U.S.—Gryger v. Burke, Pa., 68 S.Ct. 
1256, 334 U.S. 728, 92 L.Ed. 1683. 
rehearing denied 69 S.Ct. 13, 335 U. 
S. 837, 93 L.Ed. 889. 
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I (2) Where prisoner raised no pro« 
I cedural or Jurisdictional Issues in 
■ Supreme Court or in state court but 
throughout based claim for relief by 
habeas corpus solely on alleged dep¬ 
rivation of federal constitutional 
; rights, Supreme Court would assume 
that those questions were considered 
by state court and were therefore 
open in Supreme Court. 

U.S.—Townsend v. Burke, Pa., 68 S. 
Ct. 1262. 334 U.S. 736, 92 L.Ed. 
1690. 

Befersnoe la. opinion 

Fact that state court's opinion 
does not in haec verba refer to Fed¬ 
eral Constitution, properly raised, is 
not determinative. 

U.S.—^Application of Baer, C.A.N.J., 
169 F.2d 770. 

6. U.S.—Honeyman v. Hanan, N.Y., 
67 S.Ct. 360, 300 U.S. 14, 81 L.Ed. 
476, appeal dismissed 58 S.Ct. 273, 
302 U.S. 376, 82 L.Ed. 312. 

eA U.S.—Application of Baer. C.A. 
N.J., 169 P.2d 770. 

7. U.S.—Lynch v. People of New 
York ex rel. Pierson, N.Y., 65 S.Ct. 
16, 293 U.S. 62, 79 L.Ed. 191—Hard¬ 
ing V. Illinois, Ill., 25 S.Ct. 176, 196 
U.S. 78, 49 L.Ed. 394. 

25 C.J. p 956 note 84. 

Additional evidence 
On certiorari to review a Judgment 
of the lyipreme court of Tennessee 
affirming* a Judgment dismi.'jsing an 
interstate railroad’s suit to set aside 
the assessment of its property under 
Tennessee's ad valorem tax law, the 
United States Supreme Court could 
not receive evidence not offered in^ 
any of the tribunals below to show 
absence of equalization and violation 
of the equal protection clause of the 
Fourteenth Amendment. 

U.S.—Nashville, C. & St. L. Ry. v. 
Browning, Tenn., 60 S.Ct. 968, 310' 
U.S. 862, 84 L.Ed. 1254. 

Befsrs&cs to briefs and statementsi 

Claim of Jurisdiction cannot be 
sustained by reference to briefs and 
statements which are not a part of 
the record. 

U.S.—Lynch v. People of New York 
ex rel. Pierson, N.Y., 65 S.Ct. 16, 
293 U.S. 62, 79 L.Ed. 191. 

Omissloii Is not cured by petition, 
for rehearing or petition for writ of 
error (now appeal) or assignments 
of error in the Supreme Court or the 
certification of briefs by th* clerk 
of the state court. 
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the Supreme Court of the United States does not 
cure the failure of the record to show that a federal 
•question was raised and decided.® 

However, if the grounds of a decision given by 
the highest state court are not shown by the record 
of such court, the record of the proceedings of the 
inferior court may be considered in connection 
therewith in order to ascertain the grounds of such 
decision and the opinion of the highest court may 
be examined, especially where by statute all deci¬ 
sions of such court are required to be in writing, 
stating the grounds of the decision, and to be re- 
corded.i® 

Certificate or statement hy state court, A certifi¬ 
cate or statement by the state court or by the chief 
justice or a presiding justice of the state court that 
a federal question was raised and determined has 
been held not of itself sufficient to give jurisdiction 
to the Supreme Court to review a decision.^i Such 
a certificate may, however, be considered for the 
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purpose of rendering a federal question, which was 
raised on the record in general and indefinite terms, 
more certain and specific,and it may be sufficient 
to sustain the jurisdiction of the Supreme Court 
of the United States when it is consistent with the 
record.12-® It has been held that a recital of a cer¬ 
tificate of the highest state court, that it was made 
by order of the court itself to afford record evidence 
that a federal question raised by a petition for re¬ 
hearing was adversely determined, justified treating 
such certificate as bringing into the record neces¬ 
sary proof of a federal question, authorizing review 
by the Supreme Court.!® 

Dismissal. Where the Supreme Court of the 
United States is without jurisdiction of a cause 
brought before it by appeal, the appeal may be dis¬ 
missed.!®-® So, where an action for a declaratory 
judgment invalidating a state statute docs not pre¬ 
sent a justiciable controversy, the Supreme Court 
will dismiss the appeal without reaching the consti¬ 
tutional question.!®-!® If an appeal is dismissed 


U.S.—Harding: v. Illinois, Ill., 25 S.Ct. 

176, 196 U.S. 78, 49 L.Ed. 394. 

25 C.J. p 966 notes 85-87. 

8 . U.S.—Hulbert v. Chicago, Ill., 26 
set. 617, 202 U.S. 276, 50 L.Ed. 
1026. 

8. U.S.—Neilson v. Lagow, Ind., 12 
How. 98, 13 L.Ed. 909. 

10. U.S.—Dibble v. Bellingham Bay 
I.and Co.. Wash., 16 S.Ct. 939, 163 
U.S. 63, 41 L.Ed. 72. 

25 C.J. p 956 note 91. 

11. IT.S.—Charleston Federal Sav. & 
lionn Ass’n v. Alderson, W.Va., 65 
S.Ct. 624, 324 U.S. 182, 89 L.Ed. 
857, rehearing denied 65 S.Ct. 863, 
324 U.S. 888, 89 L.Ed. 1436—Honey- 
man V. Hanan, N.Y., 67 S.Ct. 350. 
300 U.S. 14, 81 L.Ed. 476, appeal 
dismissed 68 S.Ct. 273, 302 U.S. 375, 
82 L.Ed. 312. 

Application of Baer, C.A.N.J., 169 
P.2d 770. 

26 C.J. p 957 note 92. 

Statement In amendment to remitti¬ 
tur 

U.S.—In re Bank of U. S., 3 N.E.2d 
472, 271 N.Y. 660, certiorari denied 
Quintal v. Broderick, 67 S.Ct. 316, 
299 U.S. 614, 81 L.Ed. 463. 

Opinion of court 

(1) Opinion of supreme court of 
South Carolina that constitutional 
■questions were sufficiently in record 
In case before It for purpose of pos¬ 
sible review by Supreme Court of 
the United States would not bind 
that court. 

U.S.—Holly Hill Lumber Co. v. Mc¬ 
Coy, 30 S.B.2d 866, 205 S.C. 60, cer¬ 
tiorari dettiied 65 S.Ct. 191, 323 U.S. 
778, 89 L.Ed. $21. 

42) Where opinion of supreme 


court of appeals of West Virginia, In 
deciding that loan associations could 
not claim discrimination under Four¬ 
teenth Amendment in assessments of 
their intangible property, did not dis¬ 
close that a federal question was 
presented to, or considered by, that 
court, appeal to the United States 
Supreme Court from Judgment of su¬ 
preme court of appeals would be dis¬ 
missed notwithstanding president of 
state court in allowing the appeal 
wrote a memorandum opinion to ef¬ 
fect that question of validity of state 
statute under Federal Constitution 
was raised and decided there. 

U.S.—Charleston Federal Sav. & 
Loan Ass'n v. Alderson, W.Va., 65 
S.Ct. 624, 324 U.S. 182, 89 L.Ed. 
857, rehearing denied 65 S.Ct. 863, 
324 U.S. 888, 89 L.Ed. 1436. 

12. U.S.—Charleston Federal Sav. & 
Loan Ass’n v. Alderson, W.Va., 65 
S.Ct, 624, 324 U.S. 182, 89 L.Ed. 
857, rehearing denied 65 S.Ct. 863, 
324 U.S. 888, 89 L.Ed. 1436—Llsen- 
ba V. People of State of California, 
Cal., 62 S.Ct. 280, 314 U.S. 219, 86 
L.Ed. 166, rehearing denied 62 S. 
Ct. 620, 316 U.S. 826, 86 L.Ed. 1222 
—State of Indiana ex rel. Ander¬ 
son V. Brand, Ind., 68 S.Ct. 443, 303 
U.S. 95, 82 L.Ed. 685, 113 A.L.R. 
1482, rehearing denied 58 S.Ct. 641, 
303 U.S. 667, 82 L.Ed. 1123, and 
mandate conformed to State ex rel. 
Anderson v. Brand, 13 K.E.2d 955, 
214 Ind. 347—^Honeyman v. Hanan, 
N.T., 67 S.Ct. 360, 300 U.S. 14, 81 
L.Ed. 476, appeal dismissed 58 S. 
Ct. 278. 802 U.S. 376, 82 L.Ed. 312 
—International Steel & Iron Co. v. 
National Surety Co., Tenn., 66 S.Ct. 
619, 297 U.S. 657, 80 L.Ed. 961. 

26 C.J. p 957 note 93. 
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Tme fuuotloA of certlflcata or 
statement of state court by way of 
amendment of, or addition to, the 
record is to aid in understanding rec¬ 
ord, to clarify it by defining the fed¬ 
eral question involved with reason¬ 
able precision and by showing how 
question was raised and decided, so 
that United States Supremo Court on 
the record as thus clarified may be 
able to seo that federal question was 
properly raised and was necessarily 
determined. 

U.S.—Honeyman v. Hanan, N.T., 57 
S.Ct. 360, 300 U.S. 14, 81 L.Ed. 476, 
appeal dismissed 58 S.Ct. 273, 302 
U.S. 376, 82 L.Ed. 312. 

Order of state court, entered after 
writ of error had been is.sued and re¬ 
turned to Supremo Court was suffi¬ 
cient to show federal questions 
raised and decided. 

U.S.—^Whitney v. People of State of 
California, Cal., 47 S.Ct. 641. 274 
U.S. 367, 71 L.Ed. 1095. 

12.5 U.S.—Charleston Federal Sav. & 
Loan Ass’n v, Alderson, W.Va., 66 
S.Ct. 624, 324 U.S. 182, 89 L.Ed. 
857, rehearing denied 66 S.Ct. 863, 
324 U.S. 888, 89 L.Ed. 1436. 

13. U.S.—Consolidated Turnpike Co. 
v. Norfolk & O. V. R. Co., Va., 33 
S.Ct. 605, 228 U.S. 596, 67 L.Ed. 
982. 

13.6 State dcolsioa based on nonfed- 
eral ground 

U.S.—Flournoy v. Wiener, La., 64 S. 
Ct. 548, 321 U.S. 253, 88 L-Ed. 708. 

13.10 U.S.—^Doremus v. Board of 
Ed. of Borough of Hawthorne, N. 
J., 72 S.Ct. 394, 342 U.S. 429, 96 U 
Ed. 475. 



§§ 279-280 FEDERAL COURTS 

because the judgment appealed from is not finah 
all of appellant’s constitutional objections are 
savcd.l^'^s The Supreme Court would dismiss a 
writ of error where it did not appear from the 
record that a question of the nature required to give 
it jurisdiction was involved, even though the ju¬ 
risdictional question was not raised by either par¬ 
ty,!^ although, as shown infra § 281, in certain cases 
the Supreme Court might remand the cause for 
an amendment of the record, or continue the cause 
to enable counsel to procure a statement from the 
state court as to the ground of its decision. 

§ 280 . Scope and Extent of Review 

a. In general 

b. Questions of law and fact 


36 C. J* 

a. In General 

The Supreme Court of the United States poeeestes no^ 
such corrective power over state courts as it does over 
federal courts, so that on a review of a decision of a state 
court the Supreme Court ordinarily will confine itself to 
an examination of the federal questions Involved and will 
not consider questions of state law. 

While the Supreme Court of the United States 
possesses no such corrective power over state courts 
as it docs over federal courts,where a case is 
removed to the United States Supreme Court from 
a state court, the Supreme Court is authorized to- 
dctcrminc all questions as to its jurisdiction and as 
to the form of the writ, the parties, citation, and' 
service or otherwise.^® In considering the case, 
appropriate inferences and presumptions will be 
indulged in by the Supreme Court.^5.6 


13.15 U.S.—^Republic Natural Gas 
Co. V. State of Okl., Okl., 68 S.Ct. 
972. 334 U.S. 62, 92 L.Ed. 1212. 

14. U.S.—Palmer v. State of Ohio, 
Ohio, 39 S.Ct. 16, 248 U.S. 32, 63 
L.Ed. 108. 

25 C.J. p 957 notes 95, 96. 

Where Judgment of state court is 
sustained hy determination of local 

question, writ of error to review 
such judgment will ordinarily be dis¬ 
missed, rather than judgment affirm¬ 
ed. 

U.S.—Live Oak Water Users’ Asa’n 
V. Railroad Commission of State of 
California. Cal., 46 S.Ct. 149, 269 
U.S. 354, 70 L.Ed. 305. 

14.50 U.S.—Hoag v. State of N. J., 
N.J., 78 S.Ct. 829, 356 U.S. 464, 2 
L.Ed.2d 913, rehearing denied 78 

S. Ct. 1366, 357 U.S. 933, 2 L.Ed.2d 
1375. 

15. U.S.—Ex parte Chetwood, Cal., 
17 S.Ct. 385, 166 U.S. 443, 41 L.Ed. 
782. 

15.5 U.S.—Nippert v. City of Rich¬ 
mond, Va., 66 S.Ct. 586, 327 U.S. 
41G, 90 L.Ed. 760. 162 A.L.R. 844— 
Radio Station WOW v. John.son, 
N. b . 65 S.Ct. 1476, 326 U.S. 120, 89 
L.Ed. 2092, mandate conformed to 
19 N.W.2d 853, 146 Neb. 429, mo¬ 
tion denied 66 S.Ct. 11—Davis v. 
Department of Labor and Indus¬ 
tries of Washington, Wash., 63 S. 
Ct. 225. 312 U.S. 249, 87 L.Ed. 246, 
rehearing denied 63 S.Ct. 438, 317 

U. S. 713, 87 L.Ed. 567—Atchison, 

T. & S. F. Ry. Co. v. Scarlett, Cal.. 
67 S.Ct. 541, 300 U.S. 471, 81 L.Ed. 
748, rehearing denied 67 S.Ct. 787, 
801 U.S. 712, 81 L.Ed. 1365—Innes 

V. Tobin, Tex., 36 S.Ct. 290, 240 U. 
S. 127, 60 L.Ed. 562. 

Particular matters presumed or In¬ 
ferred 

(1) Fact that state supreme court 
considered a habeas corpus petition 
on its merits gives rise to a strong If 
not conclusive inference on review 


by the United States Supreme Court 
on certiorari that the petition satis¬ 
fied the state’s procedural require¬ 
ments. 

U.S.—Rice V. Olson, Neb., 65 S.Ct 
989, 324 U.S. 786, 89 L.Ed. 637. 

(2) In determining whether Mas¬ 
sachusetts workmen’s compensation 
statute is entitled to full faith and 
credit In California courts, with re¬ 
spect to injury in California to Mas¬ 
sachusetts employee of Massachu¬ 
setts employer. United States Su¬ 
preme Court may assume that provi¬ 
sions of Massachusetts statute are 
controlling on the parties in Massa¬ 
chusetts, and, being applicable to the 
Massachusetts contract of employ¬ 
ment, do not infringe due proce.ss. 
U.S.—Pacific Employers Ins. Co. v. 

Industrial Accident Commission of 
State of California, Cal,, 69 S.Ct. 
629. 306 U.S. 493, 83 L.Ed. 940. 

(3) On certiorari to review state 
court’s judgment in favor of person 
challenging constitutionality of state 
minimum wage law. Supreme Court 
of United States must assume that 
wage rates were fairly made in full 
compliance with statutory procedure 
and standards, in absence of details 
with respect to administrative in¬ 
vestigation and findings. 

U.S.—Morehead v. People of State of 
New York ex rel. Tipaldo, N.Y., 66 
S.Ct. 918, 298 U.S. 687, 80 L.Ed. 
1347, 103 A.r...R. 1445, rehearing de¬ 
nied 67 S.Ct. 4. 299 U.S. 619. 81 L. 
Ed. 456. 

Particular mattan not presumad 

(1) On appeal Supreme Court will 
not pre.sume acquiescence in loss of 
fundamental rights. 

U.r —Ohio Bell Telephone Co. v. 
I'ublic Utilities Commission of 
Ohio, Ohio, 67 S.CL 724, 801 U.S. 
292, 81 L.Ed. 1093. 

(2) Supreme Court in passing on 
validity of order entered under state 
statute will not assume in advance 
that a state will so construe its law 
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as to bring It into conflict with the 
Federal Constitution or an act of 
Congress. 

U.S.—Allcn-Bradlcy Local No. 1111, 
United Electrical, Radio, and Ma¬ 
chine Workers of America v. Wis¬ 
consin Employment Relatimis 
Board. Wis., 62 S.Ct. 820, 315 U.S. 
740, 86 L.Ed. 1164. 

(3) United States Supreme Court 
will not lightly assume that a state 
has failed to provide any post-oon- 
viction remedy if a defendant is im¬ 
prisoned in violation of constitution¬ 
al rights. 

U.S.—Jennings v. State of Ill., Ill., 72 
S.Ct. 123, 342 U.S. 104, 96 L.Ed. 119. 

Truth of allegatiouB 

(1) On appeal from judgment of 
state supreme court afllrming judg¬ 
ment dismissing for failure to state 
a cause of action plaintiffs’ petition 
.seeking to set aside state statutes on 
ground that they deprived plaintiffs 
of equal protection of the laws con¬ 
trary to the Fourteenth Amendment, 
the facts alleged in plaintiffs’ peti¬ 
tion would bo taken as true. 

U.S.—Kotch V. Board of River Port 
I'ilot Com’rs for Port of New Or¬ 
leans. La., 67 S.Ct. 910, 330 U.S. 
652. 91 L.Ed. 1093, rehearing de¬ 
nied 67 S.Ct. 1196, 331 U.S. 864, 91 
L.Ed. 1869. 

(2) On certiorari to review judg¬ 
ment of state supreme court affirm¬ 
ing a judgment of state district court 
dismissing a petition for habeas cor¬ 
pus. where no response had been filed 
or evidence received in state district 
court, the United States Supremo 
Court would accept as true all well- 
pleaded allegations of the petition 
and would determine whether under 
facts stated petitioner was entitled 
to a hearing on claimed violation of 
due process clause in his convictiou 
for first-degree murder. 

U.S.—Hawk V. Olson, Neb., 66 S.Ct. 
116, 326 U.S. 271, 90 L.Ed. 6U 
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As far as the judgment or decree of the state 
court is concerned, review by the Supreme Court 
extends, and is usually confined to, an examination 


of the federal question involved in the case and a 
determination of the rights, immunities, etc., 
claimed under the United States.^® With respect 


<3) Where petition for habeas cor¬ 
pus was denied without requiring 
state or officer to answer, and with¬ 
out giving petitioner an opportunity 
to prove his allegations which were 
not inconsistent with recitals of cer¬ 
tified copy of sentence and judgment 
accompanying petition and under 
Avhlch petitioner was confined, Unit¬ 
ed States Supreme Court would as¬ 
sume that the allegations weie true, 
U.S—White V. Ragen, Ill., 66 S.Ct. 
978, 324 TT.S. 760, 89 U.Ed. 1348, re¬ 
hearing denied 66 S Ct. 133. 326 U. 
S. 807, 90 L.Ed. 492—Tomkins v. 
State of Mi.s.souri. Mo., 66 S.Ct. 370. 
323 U.S. 486. 89 L.Ed. 407—Wil¬ 
liams V. Kaiser, Mo., 65 S.Ct. 363, 
323 r.S. 471, 89 L.Ed. 398. 

Constmetiou of complaint 

In action for violation of the Blue 
Sky Law in sale of securities, where 
state legislature, after reversal by 
the state supreme court and holding 
that general statute of limitations 
had not been tolled, enacted a new 
specific statute of limitations saving 
the action, and the stale court treat- 
<‘d the complaint as setting up sev¬ 
eral bases for a single common-law 
cause of action in tort, the Supreme 
Court was required to regard the 
complaint in the same light. 

U.S.—Chase Securities Corp. v. Don¬ 
aldson, Minn., 65 S.Ct. 1137, 325 U. 
S. 304, 89 LEd. 1628, rehearing de¬ 
nied 66 S.Ct. 1661, 326 U.S. 896, 89 
L.Ed. 2006. 

16. U.S.—Stroble v. State of Cal., 
Cal.. 72 S.Ct. 599, 343 U.S. 181, 96 
L.Ed. 872, rehearing denied Stroble 
V. reople of State of Cal., 72 S.Ct. 
1039, 343 U.S. 952, 96 L.Ed. 1353— 
Building Service Emp. Intern. Un¬ 
ion, Local 262 v. Gazzam, Wash., 
70 S.Ct. 784, 339 U.S. 632, 94 L.Ed. 
1045, rehearing denied 70 S.Ct. 
1019, 339 U.S. 991, 94 L.Ed. 1391— 
W’^ilson V. Cook, Ark., 66 S.Ct. 663, 
327 U.S. 474, 90 L.Ed. 793, recalled 
in part 193 S.W.2d 818, conformed 
to 193 S.W.2d 818—Steele v. Louis¬ 
ville & N. R. Co., Ala., 65 S.Ct. 226, 
523 U.S. 192, 89 L.Ed. 173—Chaplin- 
sky V. State of New Hampshire, N. 
H., 62 S.Ct. 766, 316 U.S. 668, 86 
L.Ed. 1031—United Gas Public 
Service Co. v. State of Texas, Tex., 
58 S.Ct. 483, 303 U.S. 123, 625, 82 
L.Ed. 702—Lindsey v. State of 
Washington, Wash., 67 S.Ct. 797, 
301 U.S. 397, 81 L.Ed. 1182—Awo- 
tin V. Atlas Exchange Nat. Bank 
of Chicago, Ill., 66 S.Ct. 674, 295 
U.S. 209, 79 L.Ed. 1393, followed In 
Kimen v. Atlas Exchange Nat. 
Bank of Chicago, 65 S.Ct. 677, 296 
U.S. 216, 79 L.Ed. 1398—Columbus 
Oas & Fuel Co. v. Public Utilities 


Commission of Ohio, Ohio, 54 S.Ct. 
763, 292 U.S. 398, 78 L.Ed. 1327, 91 
A.L.R. 1403—Bandini Petroleum 
Co. V. Superior Court of State ol 
California in and for Los Angeles 
County. Cal., 62 S.Ct. 103, 284 U.S. 
8, 76 L.Ed. 136, 78 A.L.R. 826- 
Brlnkcrhoff-Paris Tru.*;! & Savings 
Co. V. Hill. Mo., 60 S.Ct. 461, 281 

U. S. 673, 74 L.Ed. 1107, conformed 
to 42 S.W.2d 23, 328 Mo. 836— 
State of Missouri ex rel. Wabash 
Ry. Co. v. Public Service Commis¬ 
sion of Missouri, Mo.. 47 S.Ct. 311. 
273 U.S. 126, 71 I..Ed. 675—First 
Nat. Bank of Guthrie Center v. An¬ 
derson. Iowa, 46 S.Ct. 135, 269 U. 
S. 341. 70 L.Ed. 295. 

U. S. ex rel. Pa.scal v. Burke, D. 
C.Pa., 90 F'.Supp. 868. 

Miss—Hartford Accident & Indem¬ 
nity Co. V. Delta & Pine Land Co., 
195 So. 667. 189 Miss. 496, appeal 
dismi.MSfd and certiorari denied 61 
S.Ct. 25, .311 US. 610. 85 L.Ed. 387. 
Neb.—Engen v. Union State Banl: of 
Harvard. 236 N.W. 741, 121 Neb. 
257, certiorari denied 52 S.Ct. 33, 
284 U.S. 655. 76 L.Ed. 555. 

S.C.—Green v. Atlantic Coast Line R. 

Co., 134 S.E. 385, 136 S.C. 337. 

25 C.J. p 957 note 99. 

Materiality and decision of federal 
question see supra § 214. 

Effect of state legislation 

On question whether state court 
conviction based on evidence ob¬ 
tained by wire tapping allegedly in 
violation of federal statute was val¬ 
id, fact that state had legislated with 
relation to admissibility of evidence 
obtained in violation of law and Con¬ 
stitution could be considered by the 
Supreme Court but was not control¬ 
ling. 

U.S.—Schwartz v. State of Tex., Tex., 
73 S.Ct. 232, 344 U.S. 199, 197 L.Ed. 
231. 

Rate cases 

(1) Inquiry In rate cases coming 
from state court Is whether action 
of state officials is consistent with 
enjoyment by regulated utility of 
revenues higher than line of conflsca- 
tion, and, if such level is attained 
with suitable opportunity to chal¬ 
lenge result, there is due process al¬ 
though proceeding is irregular or er¬ 
roneous. 

U.S.—United Gas Public Service Co. 

V. State of Texas, Tex., 68 S.Ct. 
483, 308 U.S. 123, 625, 82 L.Ed. 702 
—West Ohio Gas Co. v. Public 
Utilities Commission of Ohio, Ohio, 
65 S.Ct. 316, 294 U.S. 63. 79 L.Ed. 
761, conformed to 196 N.E. 674, 129 
Ohio St. 670. 

(2) Order of state public utilities 
commission, affirmed by state su- 
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preme court, prescribing gas rates to 
consumers of natural gas, was not 
conffscatory, and hence not subject 
to revision in United States Supreme 
Court. 

U.S.—Dayton Power & Light Co. ▼. 
Public Utilities Commission of 
Ohio, Ohio, 64 S.Ct. 647, 292 U.S. 
290, 78 L.Ed. 1267. 

(3) Where street railroad compa¬ 
ny sold its properties to city pend¬ 
ing appeal from Judgment affirming 
decision reducing fares, United 
States Supreme Court considered 
only whether the order appealed 
from was valid when and as made. 
U.S.—Market St. Ry. Co. v. Railroad 
Commission of State of Cal., Cal., 
65 S.Ct. 770, 324 U.S. 648, 89 L.Ed. 
1171, rehearing denied 66 S.Ct. 
1020, two cases, 324 U.S. 890, 89 L. 
Ed. 1438. 

Federal Employers* liability Act 

Once certiorari is granted, fact 
that case arose under Federal Em¬ 
ployers’ Liability Act cannot in any 
wise justify failure on part of Su¬ 
preme Court to afford litigants same 
measure of review on merits as In 
every other case. 

U.S.—Rogers V. Missouri Pac. R. Co., 
Mo., 77 S.Ct. 443, 459, 352 U.S. 600, 
621, 1 L.Ed.2d 493, 615, rehearing 
denied 77 S.Ct. 808, 353 U.S. 943, 1 
L.Ed.2d 764. 

Questions of foreign law 

(1) Question whether the Russian 
Soviet government’s decrees nation¬ 
alizing in.surance business and seiz¬ 
ing assets of insurance companies 
had extraterritorial effect is not to 
bo determined exclusively by the 
state court, and, while deference will 
be given to determination of the 
state court, its conclusion is not ac¬ 
cepted as final. 

U.S.—U. S. V. Pink, N.T., 62 S.Ct. 652, 
315 U.S. 203, 86 L.Ed. 796. 

(2) Supreme Court will take such 
notice of a foreign law as the state 
court whose judgment is being re¬ 
viewed could have taken. 

U.S.—U. S. V. IMnk, supra. 

(3) Where Georgia cases relied on 
in Delaware proceedings to establish 
Georgia law were cited in an opinion 
of the supreme court of Georgia 
which was pleaded in the proceed¬ 
ings, no objection was made below 
to the citations, and that opinion was 
properly in the record, in absence of 
a contrary ruling by Delaware, those 
cases could be considered by the 
United States Supreme Court under 
Delaware law. 

U.S.—^Riley v. New York Trust Co., 
Del., 62 S.Ct. 608, 315 U.S. 348. 86 
L.Ed. 885, rehearing denied 62 S. 
Ot. 903, 316 U.S. 829, 86 L.Ed. 1223. 
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to Other matters involved in the judgment, the Su¬ 
preme Court is bound by the decision of the state 
court,although, as shown infra § 281 , under cer¬ 
tain circumstances the Supreme Court may consider 
and decide questions of state law or remand the 


cause for appropriate action by the state court. On 
questions of local law, the Supreme Court of the 
United States pays great deference to the view of 
judges of those courts who are familiar with the 
intricacies and trends of local law and practice, 


8npr«m« Court would uot oousidor 

telephone company’s objection to 
public utilities commission’s method 
of allocation to subscribers of excess 
Income of company or problems of 
going concern value and deprecia¬ 
tion reserve, where value of compa¬ 
ny’s physical plant had not been 
properly ascertained. 

U.S.—Ohio Bell Telephone Co. v. 
Public Utilities Commission of 
Ohio, Ohio. 67 S.Ct. 724, 301 U.S. 
292. 81 L.Ed. 1093. 

Bstoppel to rails oouititutioual qlusi- 
tioui 

Effect of a ruling by the state su¬ 
preme court that a property owner 
was estopped to attack a tax bill is¬ 
sued against his property on consti¬ 
tutional grounds was not lessened 
because the court ruled as well on 
the constitutional questions, so as to 
require the supreme court to review 
the ruling on the constitutional 
questions. 

U.S.—St. Louis Malleable Casting 
Co. V. George C. Prendergast Con¬ 
struction Co., Mo., 43 S.Ct. 178, 260 
U.S. 469, 67 L.Ed. 361. 

Badio station lioeasi 

Where the parties conceded the 
power of the supreme court of Ne¬ 
braska to set aside lease of radio 
station to licensee of federal commu¬ 
nications commission but challenged 
the power to order that they do all 
rulings necessary to procure return 
of license, and the former power was 
not independently before the Su¬ 
preme Court of United States but the 
latter was, due consideration of the 
latter question made it both neces¬ 
sary and proper to consider the bear¬ 
ing of the decree setting aside the 
lease on status of the license. 

U.S.—Radio Station WOW v. John¬ 
son, Neb., 65 S.Ct. 1476, 326 U.S. 
120, 89 L.Ed. 2092, mandate con¬ 
formed to 19 N.W.2d 863, motion 
denied 66 S.Ct. 11. 

17. U.S.—Uphaus v. Wyman. N.H., 
79 S.Ct. 1040, 360 U.S. 72, 3 L.Ed. 
2d 1090—Barsky v. Board of Re¬ 
gents of University of State of N. 
Y., N.Y., 74 S.Ct. 650, 347 U.S, 442, 
98 L.Ed. 829—Townsend v. Burke, 
Pa.. 68 S.Ct. 1252, 334 U.S. 736, 92 
L.Ed. 1690—Marsh v. State of Ala., 
Ala., 66 S.Ct. 276, 326 U.S. 601, 90 
L.Ed. 266—Carter v. Common¬ 
wealth of Va., Va.. 64 S.Ct. 464, 
321 U.S. 131, 88 LEd. 606-—Dicker- 
son V. Commonwealth of Va., Va., 
64 S.Ct. 464, 321 U.S. 131, 88 L.Ed. 
606—^Prince v. Commonwealth of 
Mass., Mass., 64 S.Ct. 438, 321 U. 


S. 168, 88 L.Ed. 646, rehearing de¬ 
nied 64 S.Ct. 784, 321 U.S. 804, 88 
L.Ed. 1090—Chaplinsky v. State of 
New Hampshire. N.H., 62 S.Ct. 766, 
316 U.S. 568, 86 L.Ed. 1031—U. S. 
V. Pink, N.Y., 62 S.Ct. 662, 316 U. 
S. 203, 86 L.Ed. 796—Milk Wagon 
Drivers Union of Chicago, Local 
753, V. Meadowmoor Dairies, Ill., 
61 S.Ct. 652. 312 U.S. 287, 85 L.Ed. 
836, 132 A.L.R. 1200, rehearing de¬ 
nied 61 S.Ct. 803, 312 U.S. 715. 85 
L.Ed. 1145—Voeller v. Neilston 
Warehouse Co., Ohio, 61 S.Ct. 376, 
311 U.S. 631, 86 L.Ed. 322—Fischer 
V. Pauline Oil & Gas Co., Okl., 60 
S.Ct. 535, 309 U.S. 294, 84 L.Ed. 
764, rehearing denied 60 S.Ct. 706, 
309 U.S. 697, 84 L.Ed. 1037—United 
Gas Public Service Co. v. State of 
Texas, Tex., 68 S.Ct. 483, 303 U.S. 
123, 626, 82 D.Ed. 702—Falrport, P. 
& E. R. Co. V. Meredith, Ohio, 64 

S. Ct. 826, 292 U.S. 689, 78 L.Ed. 
1446—Memphis & C. Ry. Co. v. 
Pace, Miss., 51 S.Ct. 108, 282 U.S. 
241, 75 L.Ed. 315, 72 A.L.R. 1096— 
Tod ok V. Union State Bank of Har¬ 
vard, Neb., Neb., 60 S.Ct. 363, 281 
U.S. 449, 74 L.Ed. 966—Pox River 
Paper Co. v. Railroad Commission 
of Wisconsin. Wis., 47 S.Ct. 669, 
274 U.S. 661, 71 L.Ed. 1279. 

Neb.—^Engen v. Union State Bank of 
Harvard, 236 N.W. 741, 121 Neb. 
257, certiorari denied 52 S.Ct. 33, 
284 U.S. 665, 76 L.Ed. 655. 

25 C.J. p 958 note 1. 

State laws as rules of decision in 
federal courts see supra 88 165- 
190. 

PoUoy 

(1) Supreme Court may exert a 
supervisory power over federal pro¬ 
ceedings with greater freedom to re¬ 
flect the court’s notions of good pol¬ 
icy than the court may constitution¬ 
ally exert over proceedings in state 
courts, and those expressions of pol¬ 
icy are not necessarily embodied in 
the concept of due process. 

U.S.—Pay V. People of State of N. T., 
N.T., 67 S.Ct. 1613, 832 U.S. 261, 91 
L.Ed. 2043, rehearing denied 68 S. 
Ct. 27, 382 U.S. 784, 92 L.Ed. 367, 
and Bove v. People of State of N. 

T. , 68 S.Ct. 28, 332 U.S. 784, 92 L. 
Ed. 367. 

(2) Where defendants sought to 
establish that New York statute pro¬ 
viding for selection of a special or 
so-called "blue ribbon” Jury panel 
was so administered as to deny due 
process and that dual system of Jury 
panels as administered denied equal 
protection of the laws, the function 
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of the Supreme Court concerned only 
constitutionality and did not concern 
legislative policy or political Judg¬ 
ment. 

U.S.—Fay v. People of State of N. 
Y., N.Y., 67 S.Ct. 1613, 332 U.S. 261, 
91 L.Ed. 2043, rehearing denied 68 
S.Ct. 27. 332 U.S. 784, 92 L.Ed. 367. 
and Bove v. People of State of N. 
Y., 68 S.Ct. 28, 332 U.S. 784, 92 L. 
Ed. 367. 

Existence of riparian right 

State court’s decision that assert¬ 
ed riparian right, for which constitu¬ 
tional protection was sought, did not 
exist, was binding on supreme court, 
in the absence of attempt to evade 
constitutional Issue. 

U.S.—Pox River Paper Co. v. Rail¬ 
road Commission of Wisconsin, 
Wis., 47 S.Ct. 669, 274 U.S. 661, 71 
L.Ed. 1279. 

raderal Employers’ Xiiability Act 

Under the Federal Employers’ Lia¬ 
bility Act, Supreme Court of United 
States has power to review, on cer¬ 
tiorari to state court, only state 
court’s Judgment on federal ques¬ 
tions of substance; and, on remand 
in such case, state court would con¬ 
sider as advisory only United States 
Supreme Court’s opinion that nonfed- 
eral question was “unsubstantial.” 
Mo.—Rogers v. Thompson, 808 S.W. 
2d 688. 

When scope of police power is in 

question, state tribunals’ special 
knowledge of local conditions may 
have great weight, with respect to 
review of state court’s Judgment. 
U.S.—Nashville, C. & St. L. Ry. v. 
Walters, Tenn., 65 S.Ct. 486, 294 U. 
S. 405, 79 L.Ed. 949. 

Explicit holding of state court as 
to basis of its decision cannot be dis¬ 
regarded except for convincing rea¬ 
sons. 

U.S.—Guaranty Trust Co. of New 
York V. Blodgett, Conn., 63 S.Ct. 
244, 287 U.S. 509, 77 L.Ed. 463. 

17.6 U.S.—Hillsborough Tp., Somer¬ 
set County, N. J., v. Cromwell, N. 
J., 66 S.Ct. 445, 326 US. 620. 90 L. 
Ed. 368. 

Member of state bar 

Where Judge of court of appeals, 
who was distinguished member of 
Kansas Bar, held that requirement 
of service of summons within the 
statutory period was an integral part 
of Kansas* statute of limitations. Su¬ 
preme Court would accept such de¬ 
termination of local law. 

U.S.—Ragan v. Merchants Transfer 
& Warehouse Co., Elan., 69 S.Ct. 
1233, 837 U.S. 630, 98 L.Ed. 1520, 
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and the application by the state court of its local the state court, and cannot be extended to a consid- 
laws and facts on which it founded its judgment eration of other questions which might have been, 
are controlling on the United States Supreme but were not, raised and determined in the court be- 
Court,^^*^® low,18 although in some circumstances the Supreme 

The reviewing power ordinarily is further limited Court may rule on matters not considered in the 


to the questions which were raised 


rehearing denied 70 S.Ct. 83, 838 

U. S. 839, 94 UBd. 613. 

17.10 U.S.—General Trading Co. v. 
State Tax Commission of Iowa, 
Iowa, 64 S.Ct. 1028, 1030, 322 U.S. 
835, 340, 88 L.Ed. 1309, 1319. 

18. U.S.—Uphaus v. Wyman, N.H., 
79 S.Ct. 1040, 360 U.S. 72, 3 L.Ed. 
2d 1040—Lassiter v. Northampton 
County Bd. of Elections, N.C., 79 
S.Ct. 975, 360 U.S. 46, 3 L.Ed.2d 
1072—National Ass’n for Advance¬ 
ment of Colored People v. State of 
Ala., ex rel. Patterson, Ala., 78 S. 
Ct. 1163, 367 U.S. 449, 2 L.Ed.2d 
1488—Michel v. State of La., La., 
76 S.Ct. 168, 360 U.S. 91, 100 L.Ed. 
83, rehearing denied Foret v. State 
of La., 76 S.Ct. 340, 360 U.S. 966, 
100 L.Ed. 831, rehearing denied 
Michel V. State of La.. 76 S.Ct. 340, 
350 U.S. 966, 100 L.Ed. 831—-Ellis 

V. Dixon, N.y., 76 S.Ct. 860, 349 U. 
S. 468, 99 L.Ed. 1231, rehearing de¬ 
nied 76 S.Ct. 37, 360 U.S. 866, 100 
L.Ed. 769~-U. S. v. Public Utilities 
Commission of Cal., Cal., 73 S.Ct. 
706, 346 U.S. 296, 97 L.Ed. 1020, 
rehearing denied 73 S.Ct. 936, 346 
U.S. 961, 97 L.Ed. 1380, and Min¬ 
eral County, State of Nev. v. Pub¬ 
lic Utilities Commission of State 
of Cal., 73 S.Ct. 935, 346 U.S. 961, 
97 L.Ed. 1380—Beauharnals v. Peo¬ 
ple of State of Ill., Ill., 72 S.Ct. 
725, 343 U.S. 260, 96 L.Ed. 919, re¬ 
hearing denied 72 S.Ct. 1070, 343 

U. S. 988, 96 L.Ed. 1376—Quicksall 

V. People of State of Mich., Mich., 
70 S.Ct. 910, 339 U.S. 660, 94 L.Ed. 
1188, rehearing denied 71 S.Ct. 18, 
340 U.S. 846, 95 L.Ed. 620~-Urle v. 
Thompson, Mo., 69 S.Ct. 1018, 337 
U.S. 163, 93 L.Ed. 1282, 11 A.L.R. 
2d 262—Connecticut Mut. Life Ins. 
Co. V. Moore, N.Y., 68 S.Ct. 682, 333 
U.S. 641, 92 L.Ed. 863, rehearing 
denied 68 S.Ct. 1014, 334 U.S. 810, 
92 L.Ed. 1741—Cole v. State of 
Ark., Ark., 68 S.Ct. 614, 333 U.S. 
196, 92 L.Ed. 644—State Farm Mut. 
Auto. Ins. Co. V. Duel, Wis., 66 S, 
Ct. 673, 324 U.S. 164, 89 L.Ed. 812, 
rehearing denied 66 S.Ct. 866, 324 
U.S. 887, 89 L.Ed. 1436—Municipal 
Investors Ass'n v. City of Birming¬ 
ham, Mich., 62 S.Ct. 975, 816 U.S. 
163, 86 L.Ed. 1841—Velx v. Sixth 
Ward Building & Loan Ass’n of 
Newark, N.J., 60 S.Ct. 792, 310 U.S. 
82, 84 L.Ed. 1061—McGoldrlck v. 
Compagnie Generale Transatlan- 
tlQue. N.T., 60 S.Ct. 670, 309 U.S. 
430, 84 L.Ed. 849—People of State 


and decided by | state court.^®-® 


of New York ex rel. Cohn v. 
Graves, N.Y., 67 S.Ct. 466, 300 U.S. 
308, 81 L.Ed. 666, 108 A.L.R. 721— 
Wheeling Steel Corporation v. Fox. 

W.Va., 66 S.Ct. 773, 298 U.S. 193, 80 
L.Ed. 1143, rehearing denied 
Wheeling Steel Corporation v. Fox. 
67 S.Ct. 4. 299 U.S. 619, 81 L.Ed. 
466—International Steel & Iron Co. 
V. National Surety Co., Tenn., 66 
S.Ct. 619, 297 U.S. 667, 80 L.Ed. 
961—Aero Mayflower Transit Co. v. 
Georgia Public Service Commis¬ 
sion, Ga., 55 S.Ct. 709, 296 U.S. 285, 
79 L.Ed. 1439—Nashville, C. & St. 
L. Ry. V. Walters. Tenn., 66 S.Ct. 
486, 294 U.S. 405. 79 L.Ed. 949— 
Clark v. Willlard, Mont., 65 S.Ct. 
366, 294 U.S. 211, 79 L.Ed. 865, 98 
A.L.R. 347—Concordia Fire Ins. Co. 
V. People of State of Illinois, Ill., 
64 S.Ct. 830, 292 U.S. 636, 78 L.Ed. 
1411—Young V. Masci, N.J., 53 S. 
Ct. 699, 289 U.S. 263, 77 L.Ed. 1168, 
88 A.L.R. 170—Van Huffel v. Har- 
kelrode, Ohio. 62 S.Ct. 115, 284 U. 
S. 225, 76 L.Ed. 266, 78 A.L.R. 453 
—Pagel V. MacLean, Minn., 61 S. 
Ct. 416, 283 U.S. 266, 76 L.Ed. 1023, 
conformed to 237 N.W. 21, 183 
Minn. 429—Home Ins. Co. v. Dick, 
Tex.. 60 S.Ct. 338, 281 U.S. 397, 74 
LEd. 92G—Silver v. Silver, Conn., 
60 S.Ct. 67, 280 U.S. 117, 74 L.Ed. 
221, 66 A.L.R. 939—Saltonstall v. 
Saltonstall, Mass., 48 S.Ct. 226, 276 

U. S. 260, 72 L.Ed. 665—Bothwell v. 
Buckbee-Mears Co., Minn., 48 S.Ct. 
124, 276 U.S. 274, 72 L.Ed. 277— 
Whitney v. People of State of Cal¬ 
ifornia, Cal., 47 S.Ct. 641, 274 U.S. 
357, 71 L.Ed. 1095—Bass, Ratcliff 
& Gretton v. State Tax Commis¬ 
sion, N.Y., 46 S.Ct. 82, 266 U.S. 271, 
69 L.Ed. 282—Hill V. Smith. Mass., 
43 S.Ct. 219, 260 U.S. 692, 67 L.Ed. 
419—Bullcn V. State of Wisconsin, 
Wis., 36 S.Ct. 473, 240 U.S. 626, 60 
L.Ed. 830—Chicago, B. & Q. R. Co. 

V. Railroad Commission of Wiscon¬ 
sin, Wis., 36 S.Ct. 660, 237 U.S. 
220, 59 L.Ed. 926. 

26 C.J. p 968 note 2—3 C.J. p 711 
note 77, p 712 notes 89, 90. 

Beview restricted to particnlar 
grounds of state oonrt decision 
U.S.—Beilan v. Board of Public Ed., 
School Dist. of Philadelphia, Pa., 
78 S.Ct. 1317, 1324, 367 U.S. 399, 2 
L.Ed.2d 1414, rehearing denied 79 
S.Ct. 10, 368 U.S. 858, 3 L.Ed.2d 
91—Lerner v. Casey, N.Y., 78 S.Ct. 
1311, 1324, 367 U.S. 468. 2 L.Ed.2d 
1423, rehearing denied 79 S.Ct. 12, 
358 U.S. 858, 3 L.Ed.2d 91. 
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Usually, the Supreme Court of the 

Only federal questions discussed 
by state supreme court in its opin¬ 
ion would be reviewed by Supreme 
Court, where record did not disclose 
what federal questions were present¬ 
ed to state supreme court. 

U.S.—Northwestern Bell Telephone 
Co. V. Nebraska State Ry. Com¬ 
mission, Neb., 66 S.Ct. 636, 297 U. 
S. 471, 80 L.Ed. 810. 

Matters not appealed 
Where state of New York did not 
appeal from ruling of New York tri¬ 
al court that statute was void in par¬ 
ticular respects, the question was 
not before United States Supreme 
Court on appeal from Judgment of 
New York court of appeals modify¬ 
ing a Judgment affirming the trial 
court’s Judgment. 

U.S.—Connecticut Mut. Life Ins. Co. 
v. Moore, N.Y., 68 S.Ct. 682, 333 U. 
S. 641, 92 L.Ed. 863, rehearing de¬ 
nied 68 S.Ct. 1014, 334 U.S. 810, 92 
L.Ed. 1741. 

Where federal government did not 

assert any claim to unclaimed mon¬ 
eys found by federal district court 
to be due to bondholders and subse¬ 
quently transferred from court’s reg¬ 
istry to federal treasury’s account 
in bank in Pennsylvania, apart from 
possession acquired under court's de¬ 
cree and federal statutes, Supreme 
Court would not consider effect of 
absence of moneys from state and 
absence or nonresidence of unknown 
claimants, if that was the case, on 
Pennsylvania court’s decree declar¬ 
ing escheat of moneys to common¬ 
wealth, but those questions could be 
raised and decided whenever appli¬ 
cation was made to district court for 
payment over of moneys. 

U.S.—U. S. V. Klein, Pa., 68 S.Ct. 686, 
303 U.S. 276, 82 L.Ed. 840. 

Validity of ordinance 
Where state supreme court did not 
pass on validity of one provision of 
ordinance, apparently In part for the 
reason that such issue was made 
I academic by decision upholding an¬ 
other provision, but United States 
Supreme Court held the other provi¬ 
sion invalid, determination as to the 
first provision became necessary and 
Judgment would be vacated and 
cause remanded for further proceed¬ 
ings. 

U.S.—^Dean Milk Co. v. City of Madl* 
son, Wis., Wis., 71 S.Ct. 296, 840 
U.S. 849, 95 L.Ed. 829. 

18.5 Xautnietioas 

I Where state court did not consider 
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United States will not go beyond constitutional is¬ 
sues necessarily raised by the record,^^.lo and mat¬ 
ters not required to be determined will not be con¬ 
sidered by the court.i8.i5 So, the Supreme Court of 
the United States will not pass on any federal ques¬ 
tion not shown by the record to have been raised 
in the state court or considered there, regardless of 
whether it is one arising under a different or the 
same clause in the Constitution with respect to 
which other questions are properly prcsentcd.i®-^® 
Where defendant asserting a denial of rights un¬ 
der the due process clause of the Federal Constitu¬ 
tion invokes a remedy provided by the state, the 
decision of the local court must be judged on the 
basis of the scope of the remedy provided and what 
the court properly had before it in such a proceed- 

ing.18.25 
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Where several proceedings have been had in the 
state court, the Supreme Court of the United States, 
on review of the last judgment, has jurisdiction 
to consider all substantial federal questions deter¬ 
mined at earlier stages of the litigation,!8-30 and 
the right to reexamine such questions is not affected 
by a ruling that the first decision of the state court 
became the law of the case.18-85 So, the Supreme 
Court of the United States has power to probe is¬ 
sues disposed of on appeals prior to the one under 
review, such power being a necessary correlative 
to the rule which limits the court to the examination 

of final judgments.!8.40 

On certiorari the court confines itself to the 
ground on which the writ was asked or granted.!® 
In so far as a sentence in a criminal case was at- 


assignment of error concerning In¬ 
structions on unseaworthinoss, be¬ 
cause it thought that seaman’s ac¬ 
tion was barred by limitations, Unit¬ 
ed States Supreme Court would, in 
furtherance of sound Judicial admin¬ 
istration, rule on the instructions 
after determining that state court 
erred on question of limitations. 

U.S.—McAllister v. Magnolia Petrole¬ 
um Co., Tex.. 78 S.Ct. 1201, 357 U.S. 
221, 2 L.Ed.2d 1272. 

.Jurlsdiotioii of state oourt 

Where action was brought by in¬ 
terstate rail carrier in South Caro¬ 
lina supreme court to enjoin attor¬ 
ney general of state from attempting 
to collect certain statutory penalties, 
and appeal was taken to the United 
States Supreme Court by carrier 
from Judgment dismissing complaint, 
the Supreme Court would pass on Ju¬ 
risdiction of the state supreme court 
although that Jurisdiction was con¬ 
ceded below and was not challenged 
in the Supreme Court. 

U.S.—Seaboard Air Line R. Co. v. 
Daniel, S.C., 68 S.Ct. 426, 333 U.S. 
118, 92 L.Ed. 580. 

18.10 U.S.—Solesbee v. Balkcom, 
Ca., 70 S.Ct. 457, 339 U.S. 9. 94 L. 
Ed. 604, rehearing denied 70 S.Ct. 
618. 339 U.S. 926, 94 L.Ed. 1348— 
Carter v. People of State of Illi¬ 
nois. Ill., 67 S.Ct. 216, 329 U.S. 173, 
91 L.Ed. 172. 

18.15 U.S.—Terminal H. Ass’n of St. 
Louis V. Brotherhood of Railroad 
Trainmen, Ill., 63 S.Ct. 420, 318 U.S. 
1. 87 L.Ed. 671. 

18.20 U.S.—Wilson v. Cook. Ark., 66 

S.Ct. 663, 327 U.S. 474, 90 L.Ed. 
793, recalled In part 193 S.W.2d 
818, conformed to 193 S.W.2d 818. 
18.25 U.S.—Carter v. People of 
State of Illinois, III., 67 S.Ct. 216, 
329 U.S. 173, 91 L.Ed. 172. 

18.30 U.S.—Reece v. State of Qa., 
aa.. 76 S.Ct. 167, 350 U.S. 85, 100 


, L.Ed. 77, rehearing denied 76 S.Ct. 
297, 350 U.S. 943. 100 L.Ed. 822. 
conformed to 91 S.E.2d 29, 212 Ga. 

I 161. 

Xiooal rnles of praotioe cannot bar 
United States Supreme Court’s Inde¬ 
pendent consideration of all substan¬ 
tial federal questions actually de- 
i term in ed in early stages of litigation 
by court whose final adjudication is 
brought to Supreme Court for re¬ 
view. 

U.S.—^Urle V. Thompson. Mo., 69 S. 
Ct. 1018, 337 U.S. 163, 93 L.Ed. 
1282, 11 A,L.R.2d 252. 

18.35 U.S.—Reece v. State of Ga., 
Ga., 76 S.Ct. 167, 350 U.S. 86, 100 
L.Ed. 77, rehearing denied 76 S.Ct. 
297, 350 U.S. 943, 100 L.Ed. 822, 
conformed to 91 S.E.2d 29, 212 Ga. 
161—Davis V. O'Hara, Neb., 45 S. 
Ct. 104, 266 U.S. 314, 69 L.Ed. 303. 

18.40 U.S.—Urie v. Thompson, Mo., 
69 S.Ct. 1018, 337 U.S. 163, 93 L.Ed. 
1282, 11 A.L.R.2d 252. 

Jndlolal notice of Jadgment 
On certiorari to review Judgment 
of state supreme court rendered on 
second appeal, United States Su¬ 
preme Court could take Judicial cog¬ 
nizance of nature and effect of Judg¬ 
ment rendered by state supreme 
court on first appeal, where such 
matters were disclosed by opinions 
of state supreme court. 

U.S.—Urie v. Thompson, supra. 

Matter not considered on second ap¬ 
peal 

Where state supreme court on first 
appeal held that employee’s petition 
failed to state a cause of action for 
negligence under the Federal Em¬ 
ployers’ Liability Act but that it 
stated a cause of action for breach 
of employer's obligation under Boiler 
Inspection Act, sufllclency of original 
claim for negligence involved in first 
appeal was properly before United 
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States Supreme Court on certiorari by 
employee to review decision of state 
supreme court on second appeal al¬ 
though the claim was not raised or 
considered on second appeal. 

U.S.—Urie v. Thompson, supra. 

19. U.S.—National Ass’n for Ad¬ 
vancement of Colored People v. 
State of Ala., ex rel. Patterson, 
Ala., 78 S.Ct. 1163, 367 U.S. 449, 2 
L.Ed.2d 1488—Flournoy v. Wiener, 
La., 64 S.Ct. 648, 321 U.S. 263, 88 
L.Ed. 708—Morehead v. People of 
State of New York ex rel. Tipaldo, 
N.Y., 56 S.Ct. 918, 298 U.S. 587, 80 
L.Ed. 1347, 103 A.L.R. 1446, rehear, 
ing denied 57 S.Ct. 4, 299 US. 619, 
81 L Ed. 466—Clark v. Willlard, 
Mont., 65 S.Ct. 356, 294 U.S. 211, 79 
L.Ed. 865, 98 A.L.R. 347. 

Allowance of interest 

Where employer who brought cer¬ 
tiorari to review a Judgment which 
upheld recovery of liquidated dam¬ 
ages under Fair Labor Standards Act 
notwithstanding employee’s waiver of 
right to such damages did not seek 
certiorari on issue whether allowance 
of Interest on such recovery was 
proper, Supreme Court would not con¬ 
sider such issue. 

U.S.—Brooklyn Sav. Bank v. O’Neil, 
N.Y.. 65 S.Ct. 896, 324 U.S. 697, 89 
L.Ed. 1296, rehearing denied 65 S. 
Ct. 1189, 326 U.S. 893, 89 L.Ed. 
2005. 

Objection to injunction 

Supreme Court of United States 
would not consider objection to 
breadth of terms of injunction where 
objection was not presented in peti¬ 
tion for certiorari to review state 
high court’s affirmance of injunctive 
decree. 

U.S.—Local Union No. 10, United 
Ass’n of Journeymen Plumbers and 
Stoamfltters of U. S. and Canada of 
A. F. L. V. Graham, Va., 73 S.Ct. 
685, 345 U.S. 192, 97 L.Ed. 946. 
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tacked on claims which were not open for considera¬ 
tion of the common-law record which alone was be¬ 
fore the state supreme court, they arc not open 
ill a certiorari proceeding in the Supreme Court of 
the United States; but they must be raised by what¬ 
ever procedure the state may provide or, in default 
of relief by appropriate state proceedings, by a new 
claim of denial of due process for want of such 
relief.19-5 Where a writ of certiorari to review the 
decision of a state appellate court is dismissed be¬ 
cause constitutional questions which brought the 
case before the United States Supreme Court arc 
not ripe for decision, all subsidiary questions must 
also fail.iy-io 

Generally, on review’ of the judgment of a state 
court, the Supreme Court of the United States wdll 
not clecide important constitutional questions which 
the parties have not presented, briefed, or ar- 
gucd.'*5-i*‘> So, on appeal, the court will not pass on 
or consider federal questions not assigned as error 
or designated in the points to be relied on, even 
though properly presented to, and passed on by, the 
state court and the same rule applies on re¬ 

view by certiorari.^^-25 It has also been held that 
the Supreme Court will not, on appeal from a state 
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court judgment, consider contentions not preserved 
by appellant in his statement as to jurisdiction, 
and that grounds of affirmance of a judgment being 
reviewed which have not been urged will be deemed 

w’aived.^^-2r> 

In reviewing a criminal conviction in a state 
court, the Supreme Court of the United States must 
be mindful of the responsibilities of the state for 
the enforcement of criminal laws and exercise with 
due humility the merely negative function in sub¬ 
jecting the convictions from state courts to the very 
narrow scrutiny which the due process clause of the 
Fourteenth Amendment authorizes.^^-^O The power 
of the United States Supreme Court to undo con¬ 
victions in state courts is limited to the enforcement 
of those fundamental principles of liberty and jus¬ 
tice which arc secured by the Fourteenth Amend¬ 
ment, and a criminal prosecution approved by 
the state should not he set aside as violative of due 
process without clear proof that such drastic action 
is required to protect federal constitutional 
nghts.^^ ^'he Supreme Court must show an alert 
deference to the judgment of the state court under 
review,hut such rule is subject to the limitation 
that there cannot be blind acceptance even of such 


Right to liLsift on overruling of prior 
decision 

Person who, without challenging 
principles underlying prior decision 
of Supreme Court of United States, 
petitioned for certiorari to state 
court on ground that case was dis¬ 
tinguishable from prior case, was not 
entitled to contend that prior case 
should be overruled. 

U.S.—Morohead v. People of State of 
New York ex rcl. Tipaldo, N.Y., 56 
S.Ct. 918, 298 U.S. 587, 80 U.Ed. 
1347, 103 A.L.Tl. 1445, rehearing 
denied 57 S.Ct. 4, 299 U.S. 619, 81 
L.Ed. 466. 

19.5 U.S.—Foster v. People of State 
of Ill.. III., 67 S.Ct. 1716, 332 U.S. 
134, 91 L.Ed. 1965. 

19.10 U.S—Parker v. Los Angele.s 
County, Cal., 70 S.Ct. 161, 338 U.S. 
327. 94 L.Ed. 144. 

19.15 ir.S—Flournoy v. Wiener, La., 
64 S.Ct. 548. 321 U.S. 263, 88 L.Ed. 
708. 

Violation of particnlar Amendment 

On appeal from state supreme 
court, where appellant relied exclu¬ 
sively on alleged error in holding 
that federal act violated Fifth 
Amendment, and neither party had 
briefed or argued question whether 
state statute violated the Fourteenth 
Amendment as state supreme court 
had held that It would if construed 
In accordance with appellant’s con¬ 
tention, the latter question could not 


he ronaidered by the Supreme Court 
of United States. 

U.S.—Flournoy v. Wiener, La.. 64 S. 
Ct. 648, 321 U.S. 253, 88 L.Ed. 708. 

19.20 U.S.—Flournoy v. Wiener, su¬ 
pra. 

19.25 U.S.—Flournoy V. Wiener, su¬ 
pra. 

19.30 U.S.—Braniff Airways v. Ne¬ 
braska State Bd. of Equalization 
and Asses.sment, N«*b., 74 S.Ct. 767, 
347 U.S. 690. 98 L.Ed. 967, rehear¬ 
ing denied 75 S.Ct. 18, 348 U.S. 862, 
99 L,Ed. 671. 

19.35 U.S.—^Urie v. Thompson, Mo., 
69 set. 1018, 337 U.S. 163, 93 L. 
Ed. 1282, 11 A.L.R.2d 262. 

19.40 IT.S.—Rochin v. People of Cal., 
Cal., 72 S.Ct. 205. 342 U.S. 166, 96 L. 
Ed. 18.3—Malinski v. People of 
State of N. Y.. N.Y, 66 S.Ct. 781, 
324 U.S. 401, 89 L.Ed. 1029. 

19.45 U.S.—McNabb v. U. S., Tenn., 
63 S.Ct. 608, 318 U.S. 332, 87 L.Ed. 
819, rehearing denied 63 S.Ct. 1322, 
319 U.S. 784, 87 L.Ed. 1727. 

Okl.—Williams v. State, 205 P.2d 
524, 89 Okl.Cr. 96—^Fry v. State, 147 
P.2d 803, 78 Okl.Cr. 299. 

Validity of aantence 

Supreme Court's province, In re¬ 
viewing Illinois convictions, was not 
to prescribe procedure considered 
preferable among permissible proce¬ 
dures In connection with counsel for 
defense of party accused of state 
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crime but was to decide whether 
practice of Illinois court, although 
admittedly conforming with Illinois 
law. wa.s so clearly at variance with 
procedure constituting due process of 
law under Fourteenth Amendment 
that sentences should be completely 
invalidated. 

U.S.-“Bute V. People of State of III., 
III., 68 S.Ct. 763, 333 U.S. 640, 92 
L.Ed. 986. 

19.50 U.S.—Gallegos v. State of Neb., 
Neb., 72 S.Ct. 141, 342 U.S. 55, 96 
L.Ed. 86. 

19.55 U.S.—Pennekamp v. State of 
icia., Fla., 66 S.Ct. 1029, 328 U.S. 
331, 90 L.Ed. 1295—Malinski v. Peo¬ 
ple of State of N. Y., N.Y., 65 S.Ct. 
781, 324 U.S. 401, 89 L.Ed. 1029. 
Voluntariaess of oonfession 

Where issue of voluntarine.s.s of 
confes.slon has been fairly tried and 
reviewed, and there is no indication 
that constitutional standards of judg¬ 
ment have been disregarded, United 
States Supreme Court will accord to 
state’s own decision great, and, in 
absence of impeachment by conceded 
facts, decisive respect. 

U.S.—Stein v. People of State of N. 
Y., N.Y., 73 S.Ct. 1077, 346 U.S. 166, 
97 L.Ed. 1622, rehearing denied 74 
S.Ct. 13, 346 U.S. 842, 98 L.Ed. 362. 
and Cooper v. People of State of 
N. T., 74 S.Ct. 13, 346 U.S. 842, 95 
L.Ed. 362, and Wissner v. People of 
State of N. Y., 74 S.Ct. 13, 346 U.S. 
842. 98 L.Ed. 362, 



§ 280 FEDERAL COURTS 

weighty judgment without disregarding the historic 
function of civilized procedure in the progress of 
liberty.i^*®® 

The action of a federal court in remanding a 
cause to a state court after its removal was not open 
to revision on writ of error from the Supreme 
Court of the United States to the state court^O 

b. Questions of Law and Fact 

Review by the United States Supreme Court of a 
state court decision extends to questions of iaw, and 
while questions of fact ordinarily will not be reviewed, the 
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Supreme Court may examine into the facts to such extent 
as is necessary to determine whether federal rights have 
been violated. 

Generally, review of a judgment of a state court 
by the United States Supreme Court extends to 
questions of law, and such questions as far as they 
are necessarily involved in the judgment of a state 
court on a federal question, should be considered 
and determined by the Supreme Court.^i 

While questions of fact or evidence determined 
in a state court ordinarily are not reviewable by 
the Supreme Court,22 and such court ordinarily is 


19.60 U.S.—Malinski v. People of 
State of N. Y., N.T.. 66 S.Ct. 781, 
324 U.S. 401, 89 L.Ed. 1029. 

ao. U.S.—^McLauahlln v. Hallowell, 
Iowa, 33 S.Ct. 465, 228 U.S. 278. 57 
L.Ed. 835—^Whitcomb v. Smithson. 
20 S.Ct. 248, 175 U.S. 635, 44 L.Ed. 
303. 

21. U.S.—Stanley v. Schwalby, Tex.. 
16 S.Ct. 754, 162 U.S. 255, 40 L.Ed. 
960. 

25 C.J. p 958 note 6. 

22. U.S.—^Lavender v. Kurn, Mo., 66 
S.Ct. 740. 327 U.S. 645, 90 L.Ed. 
916—Lisenba v. People of State of 
California. Cal., 62 S.Ct. 280. 314 U. 
S. 219, 86 L.Ed. 166, rehearing de¬ 
nied 62 S.Ct. 620, 315 U.S. 826, 86 
L.Ed. 1222—Milk Wagon Drivers 
Union of Chicago, Local 753 v. 
Meadowmoor Dairies, Ill., 61 S.Ct. 
552. 312 U.S. 287, 85 L.Ed. 836, 132 
A.L.R. 1200, rehearing denied 61 S. 
Ct. 803, 312 U.S. 715, 85 L.Ed. 1145 
—^United Gas Public Service Co. v. 
State of Texas, Tex., 58 S.Ct. 483, 
303 U.S. 123, 625, 82 L.Ed. 702— 
Columbus Gas & Fuel Co. v. Public 
Utilities Commission of Ohio, Ohio, 
64 S.Ct. 763, 292 U.S. 398, 78 L.Ed. 
1327, 91 A.L.R. 1403—Merchants’ 
Mut. Automobile Liability Ins. Co. 
V. Smart, N.T., 46 S.Ct. 820, 267 U. 
S. 126, 69 L.Ed. 638—Grayson v. 
Harris, Okl., 46 S.Ct. 317, 267 U.S. 
352, 69 L.Ed. 652—^iEtna Life Ins. 
Co. V. Dunken, Tex., 46 S.Ct. 129, 
266 U.S. 389, 69 L.Ed. 342—Butters 
V. City of Oakland, Cal., 44 S.Ct. 
62. 263 U.S. 162, 68 L.Ed. 228— 
Ward & Gow v. Krlnsky, N.T., 42 
S.Ct. 529, 259 U.S. 603, 66 L.Ed. 
1033. 28 A.L.R. 1207. 

25 C.J. p 958 note 6. 

Trial of facts 

On certiorari to review judgment 
of state court on ground that it de¬ 
nied full faith and credit to a judg¬ 
ment of another state, the Supreme 
Court of United States cannot retry 
facts. 

U.S.—Esenwein v. Commonwealth of 
Pa. ex rel. Esenwein, Pa., 66 S.Ct. 
1118, 325 U.S. 279, 89 L.Ed. 1608, 
167 A.L.R. 1396. 


Assumption 

On certiorari to review state court’s 
Judgment for plaintiff, involving 
Question of state court’s Jurisdiction, 
United States Supreme Court assum¬ 
ed that jury was entitled to reach 
conclusion favorable to plaintiff, ac¬ 
cepting view of the evidence most 
favorable to him, and thus leaving no 
significant issue of fact for decision 
in Supreme Court. 

U.S.—International Union, United 
Auto., Aircraft and Agr. Imple¬ 
ment Workers of America (UAW- 
CIO) V. Russell, Ala., 78 S.Ct. 932. 
366 U.S. 634, 2 L Ed.2d 1030. re¬ 
hearing denied 78 S.Ct, 1379, 357 U. 
S. 944, 2 L.Ed.2d 1568. 

Svideaoe 

(1) Questions of evidence are not 
within the jurisdiction of the Su¬ 
preme Court unless it is sought to 
give effect to such evidence for oth¬ 
er purposes over which the court 
has jurisdiction. 

U.S.—Mackay v. Dillon, Mo., 4 How. 
421, 11 L.Ed. 1038. 

(2) Where evidence stricken by the 
trial court was held immaterial by 
state supreme court. United States 
Supreme Court could treat case as 
though evidence had been received 
and held without bearing. 

U.S.—Hans Rees’ Sons v. State of 
North Carolina ex rel. Maxwell, N. 
C., 61 S.Ct. 386, 283 U.S. 123, 76 L. 
Ed. 879. 

(3) Rulings on admissibility of ev¬ 
idence must normally be left to sound 
discretion of trial judge in actions 
under the Federal Employers’ Lia¬ 
bility Act. 

U.S.—Lavender v. Kurn. Mo., 66 S.Ct. 
740, 327 U.S. 645, 90 L.Ed. 916. 

(4) It is only miscarriages of such 
gravity and magnitude that they can¬ 
not be expected to happen in enlight¬ 
ened system of justice, or bo tolerat¬ 
ed by it if they do happen, that cause 
United States Supreme Court to In¬ 
tervene to review, in name of Feder¬ 
al Constitution, weight of conflicting 
evidence to support state court’s de¬ 
cision. 

U.S.—Stein V. People of State of N. 
Y., N.Y., 78 S.Ct. 1077, 846 U.S. 166, 
97 L.Ed. 1822, rehearing denied 
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Stein V. People of State of N. Y., 
74 S.Ct. 13. 346 U.S. 842, 98 L.Ed. 
862, and Cooper v. People of State 
of N. Y., 74 S.Ct. 3 3, 346 U.S. 842. 
98 L.Ed. 362, and Wlssner v. People 
of State of N. Y., 74 S.Ct. 13, 846 U. 
S. 842, 98 L.Ed. 362. 

Credibility of witness is for trier 
of facts. 

U.S.—Hawk V. Olson, Neb., 66 S.Ct. 
116, 326 U.S. 271, 90 L.Ed. 61. 
Where picketing was accompanied 
by violence^ the United States Su¬ 
preme Court could not say that a 
flnditig of the Illinois supreme court, 
that the momentum of fear generat¬ 
ed by past violence would survive 
even though future picketing might 
be wholly peaceful, so contradicted 
experience as to warrant rejection, 
nor could that court say that it was 
written Into the Fourteenth Amend¬ 
ment that a state through its courts 
cannot base protection against future 
coercion on an inference of the con¬ 
tinuing threat of past misconduct. 
U.S.—^Milk Wagon Drivers Union of 
Chicago, Local 763, v. Meadowmoor 
Dairies, III., 61 S.Ct. 652, 312 U.S. 
287, 85 L.Ed. 836, 132 A.L.R. 1200. 
rehearing denied 61 S.Ct. 803, 312 
U.S. 715, 85 L.Ed. 1146. 

AyailabUity of equitable remedy in 
state court 

A water company which Itself 
sought review of New York public 
service commission’s determination 
in rate case by certiorari and did not 
Invoke plenary Jurisdiction of an 
equity court could not, on appeal to 
United States Supreme Court, raise 
question whether it was entitled to a 
court’s independent judgment on the 
law and facts on issue of conflsca- 
tion, where it did not appear that a 
remedy In equity was not available 
under New York law. 

U.S.—People of State of New York 
ex rel. Consolidated Water Co. of 
j Utica V. Maltbie, N.Y., 58 S.Ct. 606, 

I 303 U.S. 158, 82 L.Ed. 724. 
Bepreseiitatloa of aoonssd by oonasel 
On certiorari to review Kansas su¬ 
preme court judgment denying a writ 
of habeas corpus, the United States 
I Supreme Court would accept that 
I court’s conclusion that the record 
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bound by the record of the case beIow,22.6 the Su¬ 
preme Court has power to examine the whole record 
to arrive at an independent judgment as to whether 
constitutional rights have been invaded,22*10 and it 


may examine into the facts to such extent as is 
necessary to determine \^ether a federal question 
is involved and whether federal rights have been 

violated. 23 


showing* that petitioner was repre¬ 
sented by counsel throughout, and re¬ 
vealing on its face no irregularities 
in criminal trial, was sufficient refu¬ 
tation of petitioner's unsupported 
charge that he was denied the right 
to summon witnesses and testify for 
himself. 

U,S.—Cochran v. State of Kansas, 
Kan., 62 S.Ct. 1068, 316 U.S. 256. 86 
L.Ed. 1453. 

S2.5 U.S.—Hedgebeth v. State of N. 
a. N.C., 68 S.Ct. 1185, 334 U.S. 806, 
92 L.Ed. 1739—Foster v. People of 
State of Ill , Ill,, 67 S.Ct. 1716, 332 
U.S. 134, 91 L.Ed. 1956. 

82.10 U.S.—Napue v. People of State 
of Ill., Ill.. 79 S.Ct. 1173. 360 U.S. 
264, 3 LEd.2d 1217—Hoag v. State 
of N. J.. N.J.. 78 S.Ct. 829, 356 U. 
S. 464, 2 L.Ed.2d 913. rehearing 
denied 78 S.Ct. 1366, 357 U.S. 933, 2 
L Ed.2d 137.5—Doremiis v. Board of 
Ed. of Borough of Hawthorne, N.J., 
72 S.Ct. 394, 342 U.S. 429, 96 L.Ed. 
475 —Norton Co. v. Department of 
Revenue of State of Ill,, 111., 71 S. 
Ct. 377, 340 U.S. 5.34. 96 L.Kd. 517. 
conformed to 99 N.E.2d 346, 409 Ill. 
216. 

Trial record 

United States Supreme Court’s re¬ 
view of felony murder conviction un¬ 
der New York law penetrated judg¬ 
ment of New York court of appeals 
in search of record in trial court. 
U.S—Stein v. People of State of N. 
Y., N.T., 73 S.Ct. 1077, 346 U.S. 
166. 97 L.Ed. 1622, rehearing denied 
Stein V. People of State of N Y., 74 
S.Ct. 13, 346 U.S. 842. 98 L.Ed. 362. 
and Cooper v. People of State of 
N. Y., 74 S.Ct. 13, 346 U.S. 842, 98 
L.Ed. 362, and Wissner v. People of 
State of N. Y.. 74 S.Ct. 13, 346 U.S. 
842, 98 L.Ed. 362. 

Opinion of court 

When a case comes to the Supreme 
Court from the highest court of a 
state or territory, and, by statute or 
settled practice in such state or ter¬ 
ritory, the opinion of the court is a 
part of the record, the Supreme Court 
Is authorized to examine such opin¬ 
ion for the purpose of ascertaining 
the grounds of the judgment. 

U.S.—Thompson v. Maxwell Land- 
Grant & Railway Co., N.M., 18 S.Ct. 
121, 168 U.S. 451, 42 L.Ed. 539. 
Admission of confession 

In determining whether admission 
of a confession is violative of rights 
of accused under Fourteenth Amend¬ 
ment, Supreme Court must make its 
own examination of the record. 

U.S.—Spano v. People of State of N. 
Y.. N.Y., 79 S.Ct. 1202, 360 U.S, 316. 

36 C.J.S.—49 


3 L.Ed.2d 1266—Payne v. State of 
Ark., Ark., 78 S.Ct. 844, 356 U.S. 
660. 2 L.Ed.2d 97.5—Ward v. State 
of Texas, Tex., 62 S.Ct. 1139, 316 

U. S. 647, 86 L.Ed. 1663. 

Petition and answer 

Where state court of common pleas 
dismissed habeas corpus proceeding 
after consideration of petition alleg¬ 
ing that pleas of guilty had been en¬ 
tered without benefit of counsel and 
consideration of answers on ground 
that allegations and original trial 
record failed to show probable cause 
for discharge, and order was affirmed 
by state Intermediate appellate court 
and state supreme court refused to 
allow appeal, United States Supreme 
Court on certiorari would look to pe¬ 
tition and answer to determine 
whether particular circumstances al¬ 
leged were sufficient to entitle peti¬ 
tioner to judicial hearing. 

U.S.—Palmer v. Ashe. 72 S.Ct. 191, 
342 U.S. 134, 96 L.Ed. 154, con¬ 
formed to 86 A.2d 61, 167 Pa.Super. 
88 . 

33. U.S.—^Napue v. People of State 
of III., Ill., 79 S.Ct. 1173, 360 U.S. 
264, 3 LEd.2d 1217—Kern-Limerick 

V. Scurlock, Ark., 74 S.Ct. 403, 347 
U.S. 110, 98 L.Ed. 646, conformed 
to Parker v. Kern-Limerick, Inc., 
266 S,W.2d 298, 223 Ark. 464—Nie- 
motko V. State of Md., Md., 71 S. 
Ct. 325. 328. 340 U.S. 268, 96 L.Ed. 
267. 280—Pelner v. People of State 
of N. Y., N.Y., 71 S.Ct. 303. 328, 340 

U. S. 315. 95 L,Ed. 267, 295—I’at- 
ton V. State of Miss., Miss., 68 S. 
Ct. 184, 3S2 U.S. 463, 92 L.Ed. 76, 
1 A.L.R.2d 1286, mandate conform, 
ed to, 33 So,2d 456, 203 Miss. 266— 
Craig V. Harney, Tex., 67 S.Ct. 1249, 
331 U.S, 367, 91 L.Ed. 1646, man¬ 
date conformed to 204 S.W.2d 842, 
150 Tex.Cr. 598—Pennekamp v. 
State of Fla., Pla., 66 S.Ct. 1029, 
328 U.S. 331, 90 L.Ed. 1296—Pol¬ 
lock V Win lams. Fla., 64 S.Ct. 792, 
822 U.S. 4, 88 L.Ed. 1095—Lisenba 

V. People of State of California. 
Cal., 62 S.Ct. 280, 314 U.S. 219, 86 
L.Ed. 166, rehearing denied 62 S. 
Ct. 620, 315 U.S. 826, 86 L.Ed. 1222 
—Norris v. State of Alabama, Ala., 
55 S.Ct. 579, 294 U.S. 687, 79 L.Ed. 
1074—Consolidated Textile Corpo¬ 
ration V. Gregory, Wis., 53 S.Ct. 
529, 289 U.S. 85, 77 L.Ed. 1047, con¬ 
formed to State ex rel. Consolidat¬ 
ed Textile Corp. v. Gregory, 248 
N.W. 728, 211 Wis. 683—First Nat. 
Bank of Hartford, Wis., v. City of 
Hartford. Wis., 47 S.Ct. 462, 273 
U.S. 648, 71 L.Bd, 767, 69 A.L.R. 1— 
^tna Life Ins. Co. v. Dunken, Tex., 
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4S S.Ct. 129, 26S U.S. 389, 69 I..Ed. 
342—'Davia v. Wechsler, Mo., 44 S. 
Ct. 13. 263 U.S. 22, 68 L.Ed. 143. 
Ala.—^Washington v. State, 112 So.2d 
179, 269 Ala. 146. 

25 C.J. p 959 note 7. 

Tedaral zlglit or immiuUty 
Where existence of an asserted 
federal right or Immunity depends on 
appraisal of undisputed facts of rec¬ 
ord, or where reference to facts is 
necessary to determination of precise 
meaning of federal right or immuni¬ 
ty, as applied, United States Supreme 
Court is free to re-examine facta as 
well as law in order to determine 
whether the asserted right or immu¬ 
nity is to be sustained. 

U.S.—Hooven Ss Allison Co. v. Evatt 
Ohio, 66 S.Ct. 870. 324 U.S. 662, 89 
L.Ed. 1262. rehearing denied 65 S. 
Ct. 1198, 326 U.S. 892, 89 L.Ed. 
2004. 

Denial of dae procesi of law 

U.S.—Ward v. State of Texas, Tex., 
62 S.Ct. 1139. 816 U.S. 547, 86 L.Ed. 
1663—Lisenba v. People of State of 
California, Cal., 62 S.Ct. 280. 314 

U. S. 219, 86 L.Ed. 166, rehearing 
denied 62 S.Ct. 620. 316 U.S. 826, 86 
L.Ed. 1222—Chambers v. State of 
Florida, Fla., 60 S.Ct. 472, 309 U.S. 
227, 84 L.Ed. 716—Napue v. People 
of State of Ill., Ill., 79 S.Ct. 1173, 
360 U.S. 264, 3 L.Ka.2d 1217—Akins 

V. State of Tex.. 65 S.Ct. 1276, 325 

U. S. 398, 89 L.Ed. 1692, rehearing 
denied 66 S.Ct. 86, 326 U.S. 806, 90 
L.Ed. 491. 

Tex.—Holt V. State. 208 S.W.2d 643, 
151 Tex.Cr. 399—Weems v. State, 
185 S.W.2d 431, 148 Tex.Cr. 154. 

Denial of eoinal protection of the 
laws 

U.S.—Smith V. State of Texas, Tex., 
61 S.Ct. 164, 311 U.S. 128, 86 L.Ed. 
84, conformed to, 147 S.W.2d 1118, 
140 Tex.Cr. 665—^Pierre v. State of 
Louisiana. La., 59 S.Ct. 636, 306 U. 
S. 364, 83 L.Ed. 757. 

Denial of right to assistance of oonn- 
sel 

U.S.—Michcl V. State of La., La., 76 
S.Ct. 158. 350 U.S. 91, 100 L.Ed. 
83, rehearing denied Poret v. State 
of La.. 76 S.Ct. 340, 350 U.S. 955, 
100 L.Ed. 831, rehearing denied 
Michel V. State of La., 76 S.Ct. 340, 
350 U.S. 956, 100 L.Ed. 831—Avery 

V, State of Alabama, La., 60 S.Ct, 
321, 308 U.S. 444, 84 L.Ed. 377. 

Tlndings of fact 

(1) Supreme Court is not bound by 
findings of state court and may deter¬ 
mine for Itself the facts of a case on 
which asserted federal right depends. 
U.S.—Southern Pac. Co. v. State of 



§ 280 FEDERAL COURTS 

Where conclusions of law and findings of fact 
are so intermingled as to make it necessary to pass 
on questions of fact as an incident to a decision on 
the claim of a denial of a federal right, the supreme 
court may exercise such power and state courts 
cannot avoid review by the Supreme Court of the 
United States of the disposition of a constitutional 
claim by casting it in the form of an unrcviewable 
finding of fact.^^-S So, also, the question whether 
there is sufficient evidence to sustain a finding being 
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one of law is open for examination by the Supreme 
Court ;25 and a finding of fact which is so grossly 
wrong as to amount to an infraction of the Federal 
Constitution may be reviewed.^® 

The United States Supreme Court, on review of 
a constitutional question brought from the state 
courts, must reach its own conclusions, after full 
allowance of weight to the findings of the state 
courts, and, where the state courts have made no 
findings of fact, must examine the evidencc.2G-l> 


Ariz. ex rel. Sullivan, Ariz., 65 S.Ct. 
1516, 326 U.S. 761, 89 L.Ed. 1915. 
(2) United States Supreme Court 
cannot allow Itself to be completely 
bound by state court determination 
of any issue essential to decision of 
claim of federal right, in view of fact 
that federal law could then be frus¬ 
trated by distorted fact finding, but it 
may give weight to state court deter¬ 
mination. 

U.S.—Stein V. People of State of N. 
Y., N.Y., 73 S.Ct. 1077, 346 U.S. 
156, 97 L.Ed. 1522, rehearing denied 
74 S.Ct. 13, 346 U.S. 842, 98 L Ed. 
362, and Cooper v. People of Stale 
of N. Y., 74 S.Ct. 13, 346 U.S. 842, 
98 L.Ed. 362, and Wiasner v. Peo¬ 
ple of State of N. Y., 74 S.Ct, 13, 
346 U.S, 842, 98 L.Ed. 362. 

Purpose of aaalyslng facts 

Supreme Court analyzes the facts 
on an appeal from a state court, not 
to determine Issues of fact arising on 
conflicting testimony or inferences, 
and thus to usurp the function of the 
state court as a trier of the facts, 
but to perform its own proper func¬ 
tion in deciding the question of law 
arising on the findings which the evi¬ 
dence permits. 

U.S.—United Gas Public Service Co. 
V. State of Texas, Tex., 68 S.Ct. 483, 
303 U.S. 123, 626, 82 L.Ed, 702. 
Where the facts were admitted by 
demurrert the Supreme Court, in de¬ 
termining whether a state statute in 
its application to such facts violates 
the Federal Constitution, must an¬ 
alyze the facts alleged and draw its 
own inferences as to its ultimate ef¬ 
fect, and is not bound by the conclu¬ 
sions of the state supreme court. 
U.S.—Truax v. Corrigan, Ariz. 42 S. 
Ct. 124, 257 U.S. 312, 66 L.Ed. 264, 
27 A.L.R. 376. 

a4. U.S.—United Gas Public Service 
Co. V. State of Texas, Tex., 68 S.Ct. 
483, 303 U.S. 123, 625, 82 L.Ed. 702 
—Great Northern Ry. Co. v. State 
of Washington, Wash., 67 S.Ct. 397, 
300 U.S. 154, 81 L.Ed. 573, rehear¬ 
ing denied Great Northern Ry. Co. 
v. State of Washington, 57 S.Ct. 
504, 300 U.S. 686, 81 L.Ed. 888— 
Norris v. State of Alabama, Ala., 
65 S.Ct. 579, 294 U.S. 687, 79 L.Ed. 
1074—Plske V. State of Kansas, 
Kan.. 47 S.Ct. 655, 274 U.S. 380, 71 


L.Ed. 1108—First Nat. Bank of 
Hartford, Wis. v. City of Hartford. 
47 S.Ct. 462, 273 U.S. 548. 71 L.Ed. 
767, 69 A.L.R. 1—il^tna Life Ins. 
Co. v. Dunken, Tex., 46 S.Ct. 129, 
266 U.S. 389, 69 L.Ed. 342—Truax v. 
Corrigan, Ariz., 42 S.Ct. 124, 267 U. 
S. 312, 66 L.Ed. 264, 27 A.L.R. 375. 
25 C.J. p 969 note 8. 

“On review here of State convic¬ 
tions, all tho.se matters which are 
usually termed i.ssues of fact are for 
conclusive determination by the State 
courts and are not open for reconsid¬ 
eration by this Court. Observance of 
this restriction in our review of State 
courts calls for the utmost scruple. 
But ‘issues of fact’ is a coat of many 
colors. It does not cover a conclu¬ 
sion draw’n from uncontroverted hap¬ 
penings, when that conclusion incor¬ 
porates standards of conduct or cri¬ 
teria for judgment which in them¬ 
selves are decisive of constitutional 
rights. Such standards and criteria, 
measured against the requirements 
drawn from constitutional provisions, 
and their proper applications, are is¬ 
sues for this Court’s adjudication. 

, . . Especially in ca.ses arising 

under the Due Process Clause is it 
important to distinguish between is¬ 
sues of fact that are here foreclosed 
and issues which, though cast in the 
form of determinations of fact, are 
the very issues to review which this 
Court sits.’’ 

U.S.—^Watts V. State of Indiana, 69 
S.Ct. 1347, 1348, 338 U.S. 49, 93 
L.Ed. 1801. 

24.6 U.S.—Williams v. State of N. C., 
N.C., 66 S.Ct. 1092, 325 U.S. 226, 
89 L.Ed. 1577, 167 A.L.R. 1366, re¬ 
hearing denied 66 S.Ct. 1660, 325 U. 
S. 895, 89 L.Ed. 2006. 

26 . U.S.—Milk Wagon Drivers Un¬ 
ion of Chicago, Local 763, v. Mead- 
owmoor Dairies, 61 S.Ct. 552, 312 
U.S. 287, 85 L.Ed. 836, 132 A.L.R. 
1200, rehearing denied 61 S.Ct. 803, 
312 U.S. 716, 85 L.Ed. 1146—Unit¬ 
ed Gas Public Service Co. v. State 
of Texas, Tex., 68 S.Ct. 483, 303 
U.S. 123, 626, 82 L.Ed. 702—Great 
Northern Ry. Co. v. State of Wash¬ 
ington. Wash., 57 S.Ct. 397, 300 U. 
S. 164, 81 L,Ed. 673, rehearing de¬ 
nied Great Northern Ry. Co. v. 
State of Washington, 67 S.Ct. 604, 
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300 U.S. 686, 81 L.Ed. 888—Chicago 
Great Western R. Co. v. Rambo, 
Minn., 66 S.Ct. 693, 298 U.S. 99, 80 
I.i.Ed. 1066, rehearing denied 56 S. 
Ct. 945, 298 U.S. 692, 80 L.Ed. 1409, 
conformed to Rambo v. Chicago 
Groat Western R. Co., 268 N.W. 199, 
197 Minn. 652—Beidler v. South 
Carolina Tax Commission, S.C., 61 
S.Ct. 54, 282 U.S. 1. 75 L.Ed. 131— 
Plske V. State of Kansas, Kan., 4 7 
S.Ct. 656, 274 U.S. 380, 71 L.Ed. 
1108—Davis v. Green, Miss., 43 S. 
Ct. 123, 260 U.S. 349, 67 L.Ed. 299— 
Truax v. Corrigan, Ariz., 42 S.Ct. 
124, 267 U.S. 312, 66 L.Ed. 254, 27 
A.L.R. 375. 

25 C.J. p 959 note 10. 

Ultimata power 

Supreme Court of United States 
has ultimate power to search records 
in state courts where claim of consti¬ 
tutionality is effectively made, so that 
no constitutional freedom, and least 
of all guarantees of Bill of Rights, 
will be defeated by insubstantial find¬ 
ings of fact screening reality. 

U.S.—Local Union No. 10, United 
Ass’n of Journeymen Plumbers and 
Steamfltters of U. S. and Canada of 
A. F. L. V. Graham, Va., 73 S.Ct. 
585, 345 U.S. 192, 97 L.Ed. 946. 
With respect to flading that there 
was no evidence on a certain issue, if 
in fact there is not such evidence, or 
if the evidence Is coniiicting, the Su¬ 
preme Court of the United Slates cun 
inquire no further; but if the un¬ 
contradicted evidence affirmatively 
establishes facts contrary to the find¬ 
ing, neither special findings nor the 
general verdict precludes the Su¬ 
preme Court from so holding. 

U.S.—Baltimore & O. S. W. R. Co. v. 
Burtch, Ind., 44 S.Ct. 166, 263 U.S, 
640, 68 L.Ed. 433. 

26. U.S.—Milk Wagon Drivers Un¬ 
ion of Chicago, Local 753, v. Mead- 
owmoor Dairies, Ill., Cl S.Ct. 562, 
312 U.S. 287, 86 L.Ed. 836, 132 A.L. 

R. 1200, rehearing denied 61 S.Ct. 
803, 312 U.S. 716, 85 L.Ed. 1145— 
Thomas v. State of Texas, Tex., 29 

S. Ct. 393, 212 U.S. 278. 63 L.Ed. 612. 
26.6 U.S.—Pay v. People of State of 

N. Y., N.Y., 67 S.Ct. 1613, 332 U.S. 
261, 91 L.Ed. 2043, rehearing denied 
68 S.Ct. 27, 332 U.S. 784, 92 L.Ed. 
867» and Bove v. People of State of 
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So, where state courts fail to pass on evidence or accords great respect to the conclusions of the state 
make findings of fact because under their respective judiciary,26.15 and the court will not re-examine, 
views the facts referred to are immaterial, the Su- as a court of first instance, findings of fact sup- 
preme Court of the United States is not relieved ported by substantial evidencc,26-20 Qf overrule state 
from the duty of examining the evidence for the courts on controverted or fairly debatable factual 
purpose of determining what facts reasonably might issues.26.25 findings of state courts on undis- 

be, and presumably would be, found therefrom by puted facts or the undisputed facts themselves 
the state courts. 26.10 ordinarily furnish the basis for appraisal by the 

Supreme Court of the United States of claimed vio- 
In its examination of the facts, the Supreme Court lations of federal constitutional rights.26-30 The 


N. T., 68 S.Ct. 28, 332 U.S 784. 92 
L.Ed. 367. 

26.10 U.S.—Brooklyn Sav. Bank v. 
O’Neil, N.Y., 66 S.Ct. 896. 324 U.S. 
6!)7, 89 L.Ed. 1296, rehearing denied 
65 S.Ct. 1189, 326 U.S. 893, 89 L.Ed. 
2006. 

Erroneous eoustruotion of Btatnto 

Supreme Court can make findings 
of fact based on the evidence which 
the state courts omitted to make be- 
cau.se, under the erroneous construc¬ 
tion of the federal statute adopted by 
them, they considered such findings 
immaterial. 

U.y.—Merchants' Nat. Hank of Rich¬ 
mond. Va., V. City of Richmond, Va., 
41 S.Ct. 619. 256 U.S. 636, 66 L.Ed. 
1135. 

26.15 U.S.—T.ocal Union No. 10. 
United Ass’n of Journeymen 
Plumbers and Steamfltlers of U. S. 
and Canada of A. F, L. v, Graham, 
Va.. 7.3 S.Ct. 585, 345 TT.S. 192, 97 
L.Ed. 946—Akins v State of Tex., 
Tex.. 66 set. 1276. 326 U.S. 398. 89 
L.Ed. 1692, rehearing denied 60 S. 
Ct. 86, 326 U.S. 806, 90 L.Ed. 491. 
Castomary adoption 

(1) While the Supreme Court has 
iiltirriate power to ransack the record 
for facts in constitutional contro- 
\er.sies, the court is accustomed to 
adopt result of state courts’ examina¬ 
tion. 

U.S.—Pennekamp v. State of Fla., 
FIr.. 66 S.Ct. 1029, 328 U.S. 331, 90 
LKd. 1296. 

(2) Although finding of New Jer¬ 
sey supreme court that annual fran¬ 
chise tax imposed on each domestic 
corporation for privilege of having or 
exercising its corporate franchise 
was a bona fide franchise tax was 
not conclusive on appeal to the Unit¬ 
ed States Supreme Court, the United 
States Supreme Court would accept 
finding, in absence of any basis for 
not accepting the finding. 

U.S.—^Werner Mach. Co. v. Director of 
Division of Taxation, Dept, of 
Treasury, State of N. J., N.J., 76 S. 
Ct. 634, 360 U.S. 492, 100 L.Ed. 
634. 

Deference 

As state courts are charged with 
applying constitutional standards of 
due process, in recognition of their 
superior opportunity to appraise 


conflicting testimony. Supreme Court 
gives deference to their conclusions 
on disputed and essential Issues of 
what actually happened. 

U.S.—Gallegos v. State of Neb., Neb., 
72 S.Ct. 141, 342 U.S. 65, 9G L.Ed. 
86 . 

State practice 

On a question of state practice with 
relation to appointment of attorneys 
for defendant In criminal case, with 
which Supreme Court wa.*? unfamiliar, 
it would not overturn findings of two 
oourt.s on mere assertion of counsel 
that he did not consider himself ap¬ 
pointed on the date of record. 

U.S.—Michel v. State of La.. La., 76 
S.Ct. 158. 350 U.S. 91. 100 L.Ed. 83. 
rehearing denied Poret v. State of 
La.. 76 S.Ct. 340, 350 U.S. 965. 100 
L.Ed. 831, rehearing denied Michel 
V. State of La., 76 S.Ct. 340, 860 U.S. 
955, 100 L.Ed. 831. 

Due process and equal protection 

(1) Supreme Court in determining 
whether due process and equal pro¬ 
tection were denied in obtaining con¬ 
viction in state court will accept 
conclusion of the trier on disputed 
issues, unless it is so lacking in sup¬ 
port in the evidence that to give It 
effect would work that fundamental 
unfairness which is at war with due 
process and equal protection. 

U.S.—Akins V. State of Tex., Tex., 65 
S.Ct. 1276, 325 U.S. 398, 89 L.Ed. 
1692, rehearing denied 66 S.Ct. 86, 
326 U.S. 806, 90 L.Ed. 491. 

(2) While conclusion of Supreme 
Court on due process does not neces¬ 
sarily follow ultimate determinations 
of Judges or Juries as to the volun¬ 
tary character of a defendant’s state¬ 
ments prior to trial, the better oppor¬ 
tunity afforded those state agencies 
to appraise the weight of the evi¬ 
dence because the witnesses gave it 
personally before them leads Su¬ 
preme Court to accept their judgment 
in so far as facts on which conclu¬ 
sions must be reached are in dispute. 
U.S.—Gallegos v. State of Neb., Neb., 

72 S.Ct. 141, 342 U.S. 66, 96 L.Ed. 

86 . 

(3) If the relationship between an 
earlier and admittedly involuntary 
confession and later confession is not 
so close that one must say the facts 
of one control the character of the 
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other, whether the later confession 
was voluntary is for the triers of 
fact, and thier conclusion that the 
confession was voluntary cannot be a 
denial of due process. 

U.S.—Lyons v. State of Okl., Okl., 64 
S.Ct. 1208, 322 U.S. 596, 88 L.Ed. 
1481, rehearing denied 66 S.Ct. 26, 
323 U.S. 809, 89 L.Ed. 645. 

Tactual fouudatloa 

Findings of Arkansas supreme 
court that drivers of trucks operating 
without permit in Arkansas while 
tran.sporting products of Tennessee 
manufacturer were not employees of 
the manufacturer and that arrange¬ 
ments whereby drivers allegedly leas¬ 
ed their trucks to manufacturer were 
sham were accepted by United States 
Supreme Court where not without 
factual foundation. 

U.S.—Lloyd A. Fry Roofing Co. v. 
Wood, Ark., 73 S.Ct. 204. 344 U. 
S. 157, 97 L.Ed. 168, rehearing de¬ 
nied Lloyd A. Fry Roofing Co. v. 
Wood, 73 S.Ct. 638, 345 U.S. 913, 
97 L.Ed. 1347. 

26JI0 U.S.—Norton Co. v. Depart¬ 
ment of Revenue of State of 111., 
Ill., 71 S.Ct. 377, 340 U.S. 634. 95 
L.Ed, 517, conformed to 99 N.E.2d 
346, 409 III. 216. 

26.25 U.S.—Iloag v. State of N. J., 
N.J., 78 S.Ct. 829, 356 U.S. 464, 2 
L.Ed.2d 913, rehearing denied 78 
S.Ct. 1366, 357 U.S. 933, 2 L.Ed.2d 
1375. 

26.30 U.S.—Gallegos V. State of 
Neb., Neb., 72 S.Ct. 141, 342 U.S. 
65, 96 L.Ed. 86—Pennekamp v. 

State of Fla., Fla., 66 S.Ct. 1029, 
328 U.S. 331, 90 L.Ed. 1296. 
OouclUBioa on guilt 

State’s ultimate conclusion on guilt 
is examined from the due process 
standpoint in the light of facts un¬ 
disputed by the state, and that means 
not only admitted facts but also 
those that can be classified from 
the record as without substantial 
challenge. 

U.S.—Gallegos v. State of Neb., Neb.. 
72 S.Ct. 141, 342 U.S. 56, 96 L.Ed. 
86 . 

YaUdlty of oouf eMlou 

(1) When faced vrith question 
whether tl^ere has been a violation 
of due process clause of Fourteenth 
Amendment by introduction of an 
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acceptance of the conclusion of a state court as to 
the facts of a situation leaves open to the United 
States Supreme Court the determination of federal 
constitutional rights in the setting of those 

facts.26-36 

§ 281. Determination and Disposition of 
Cause 

As a general rule, on review of a Judgment of a state 
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court the United States Supreme Court has power not 
only to correct errors in the Judgment entered but to 
make such disposition of the case as Justice may require. 

The United States Supreme Court, on review 
of a decision of a state court, has power not only 
to correct errors in the judgment entered in the 
state court but to make such disposition of the case 
as justice may require.27 The Supreme Court may 
reverse, modify, or affirm the judgment of the state 
court,28 or it may affirm the judgment in part and 


Involuntary confession. Supreme 
Court must make an independent de¬ 
termination on the undisputed’ facta. 
U.S.—Stroble v. State of Cal., Cal.. 

72 S.Ct. 699, 343 U.S. 181, 96 L.Ed. 
S72, rehearing denied Stroble v. 
People of State of Cal., 72 S.Ct. 
1039. 343 U.S. 952. 96 L.Ed. 1363. 

Tex.—Golemon v. State, 247 S.W.2d 
119, 167 Tex.Cr. 634, certiorari de¬ 
nied Golemon v. State of Texas, 

73 S.Ct. 60, 344 U.S. 847, 97 L.Ed. 
659. rehearing denied 73 S.Ct. 174, 
844 U.S. 882, 97 L.Ed. 683. 

(2) Supreme Court considers un¬ 
disputed facts in record in ascertain¬ 
ing whether confession made by ac¬ 
cused resulted from police coercion 
or exercise of his own free will. 

U.S.—Crooker v. State of Cal., Cal., 

78 S.Ct. 1287, 367 U.S. 433, 2 L.Ed. 
2d 1448, rehearing denied 79 S.Ct. 
12, 368 U.S. 858, 3 L.Ed.2d 92. 

(3) When conceded facts exist 
which are irreconcilable with mental 
freedom essential to a voluntary con¬ 
fession, Supreme Court of United 
States cannot avoid responsibility for 
conviction based thereon. Irrespective 
of contrary conclusion of triers of 
fact, but where there is a dispute 
about whether the acts which are 
charged to be coercive actually oc¬ 
curred, or where different inferences 
may fairly be drawn from admitted 
facts the duty of determining wheth¬ 
er confession was voluntary rests 
with the triers of the fact and not 
with the Supreme Court of United 
States. 

U.S.—Lyons v. State of Okl., Okl.. 64 
S.Ct. 1208, 322 U.S. 696, 88 L.Ed. 
1481, rehearing denied 65 S.Ct. 26, 
323 U.S. 809, 89 L.Ed. 646. 

26.35 U.S.—Pennekamp v. State of 
Fla., Fla., 66 S.Ct. 1029, 328 U.S. 
331. 90 L.Ed. 1295. 

27. U.S.—^Ashcraft v. State of Tenn., 
Tenn., 64 S.Ct. 921, 322 U.S. 143, 88 
L.Ed. 1192—State of Minnesota v. 
National Tea Co., Minn., 60 S.Ct. 
676, 309 U.S. 551. 84 L.Ed. 920— 
State Tax Commission of Utah v. 
Van Cott, 69 S.Ct. 605, 306 U.S. 611. 
83 L.Ed. 960, mandate conformed 
to Van Cott v. State Tax Commis¬ 
sion, 96 P.2d 740, 98 Utah 264— 
Honeyman v. Hanan, 67 S.Ct. 360, 
300 U.S. 14, 81 L.Ed. 476, appeal 
dismissed 58 S.Ct. 273, 802 U.S. 


375, 83 L.Ed. 312, remittitur amend¬ 
ed 3 N.E2d 473. 271 N.Y. 662, re¬ 
argument granted and amendment 
of remittitur denied 8 N.E.2d 618, 
274 N.Y. 490—Villa v. Van 
Schaick, N.Y., 67 S.Ct. 128, 299 U.S. 
152, 81 L.Ed. 91—Patterson v. State 
of Alabama, Ala., 65 S.Ct. 675, 294 

U. S. 600, 79 L.Ed. 1082—Dorchy v. 
State of Kansas. Kan., 44 S.Ct. 323, 
264 U.S. 286, 68 L.Ed. 686. 

Disposition of ease on face of de^ 
ores 

Where a case clearly presented a 
substantial claim of the right to free 
discussion, it would be improper for 
the Supreme Court to dispose of the 
case otherwise than on the face of 
the state court’s decree under review 
on certiorari. 

U.S.—American Federation of Labor 

V. Swing, Ill., 61 S.Ct. 668. 312 U. 
S. 321, 85 L.Ed. 856, rehearing de¬ 
nied 61 S.Ct. 736, 312 U.S. 715, 86 
L.Ed. 1146. 

Stay of ezeontloa 

Where supreme court of Nebraska 
set aside lease of radio station to li¬ 
censee of federal communications 
commission on ground of fraud, exe¬ 
cution of that portion of its decree 
directing retransfer of the physical 
properties would be stayed until the 
commission should pass on applica¬ 
tions for station licenses without 
power to reconsider fraud adjudi¬ 
cated by state court as far as it bears 
on reliability as licensee of any of 
the parties. 

U.S.—Radio Station WOW v. John¬ 
son, Neb., 66 S.Ct. 1476, 326 U.S. 
120, 89 L.Ed. 2092, motion denied 
66 S.Ct. 11. 

Disposal oa msxits 
Where it was suggested that at¬ 
tack by habeas corpus on life sen¬ 
tence could not properly be decided 
on merits by Supreme Court because, 
as matter of state law, attack might 
be premature by reason of restraint 
under prior sentences, but state law 
question was not free from difficulty 
and issue was not fully litigated in 
Supreme Court, and where on the 
merits the same conclusion would be 
reached, case would be disposed of 
on the merits. 

U.S.—Gryger v. Burke, Pa., 68 S.Ct. 
1266, 334 U.S. 728, 92 L.Ed. 1683, 
rehearing denied 69 S.Ct. 13, 335 U. 
S. 887. 98 L.Bd. 389. 
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28. U.S.—Murdock v. City of 

Memphis. Tenn., 20 Wall. 690, 22 
L.Ed. 429. 

25 C.J. p 960 note 12 [a]. 

Judgment affirmed 

(1) In general. 

U.S.—Mills V. State of Louisiana, La.. 
79 S.Ct. 980, 360 U.S. 230. 3 L.Ed. 
2d 1193—Hanson v. Denckla, Del. 
& Fla., 78 S.Ct. 1228, 357 U.S. 235. 

2 L.Ed.2d 1283, rehearing denied 
Lewis V. Hanson, 79 S.Ct. 10. 358 
U.S. 858, 3 L.Ed.2d 92, rehearing 
denied 79 S.Ct. 10, 358 U.S. 858. 3 
L.Ed.2d 92, conformed to, Fla., 106 
So.2d 649. 

(2) In action by railroad employee 
to recover under the Federal Employ¬ 
ers’ Liability Act for personal inju¬ 
ries caused by negligence of the rail¬ 
road company and another employee, 
where state supreme court in affirm¬ 
ing judgment for injured employee 
correctly ruled that question of as¬ 
sumption of risk was for the jury, 
judgment would be affirmed notwith¬ 
standing the state supreme court’s 
erroneous ruling as a further ground 
for affirming judgment that the Fed¬ 
eral Employers’ Liability Act was 
one Intended to promote the safety of 
employees and hence that the de¬ 
fense of assumption of risk was bar¬ 
red. 

U.S.—Great Northern Ry. Co. v. Leo¬ 
nidas, Mont., 69 S.Ct. 61, 305 U.S. 1, 
83 L.Ed. 3. 

Judgment reversed 

(1) In general. 

U.S.—Hanson v. Denckla, Del. & Fla., 
78 S.Ct. 1228, 367 U.S. 235, 2 L.Ed. 
2d 1283, rehearing denied Lewis v. 
Hanson, 79 S.Ct. 10, 358 U.S. 868, 

3 L.Ed.2d 92, rehearing denied 79* 
S.Ct. 10, 358 U.S. 858, 3 L.Ed.2d 92, 
conformed to, Fla., 106 So. 2d 649, 

(2) Judgment of state supreme 
court, erroneously based on assump¬ 
tion that railroad company was sub¬ 
ject to liability on garnishment proc¬ 
ess under federal statute, will be re¬ 
versed by United States Supreme 
Court. 

U.S.—Chicago & N. W. Ry. Co. v. Al¬ 
vin R. Durham Co.. Mich., 46 S.Ct. 
609, 271 U.S. 261, 70 L.Ed. 931. 

(8) Where Missouri supreme court 
held that, whatever the effect on 
Colorado law of revivor in 1946 In 
Colorado of 1927 Colorado judgment. 
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reverse it in part.28‘5 On review of a criminal con¬ 
viction, if the staters attorney general confesses 
error and consents to reversal of the judgment, 
the Supreme Court of the United States may act 
thereon and vacate the judgment. 28 .i 0 Where fur- 
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ther proceedings in the state court are required, the 
Supreme Court of the United States may reverse 
or vacate the judgment of such court and remand 
the cause for such proceedings. 28 .i 6 

In disposing of the case the Supreme Court will 


the Colorado Judgement was not enti¬ 
tled to full faith and credit in Mis¬ 
souri in suit brought on revived Judg¬ 
ment. United States Supreme Court, 
determining- that Colorado judgment 
was entitled to full faith and credit, 
would not vacate judgment and re¬ 
mand cause to Missouri court to 
pass on Question of status of 1945 
judgment under Colorado law, but 
would merely reverse the judgment. 
U.S.—^Unlon Nat. Bank of Wichita. 
Kan.. V. Lamb, Mo., 69 S.Ct. 911, 
337 U.S. 38, 93 L.Ed. 1190, rehear¬ 
ing and modification denied 69 S.Ct. 
1492, 337 U.S. 928, 93 L.Ed. 1736. 
AcUoa under Federal Employers’ Xia- 
bility Act 

In action under Federal Employ¬ 
ers' Liability Act, Supreme Court 
will examine record, and reverse 
Judgment, If evidence is insufficient 
as matter of law to show negligence. 
U.S.—Chesapeake & O. Ry. Co. v. 
Kuhn. Ohio, 62 S.Ct. 46, 284 U.S. 
44, 76 L.Ed. 167-~Atlantlc Coast 
Line R. Co. v, Driggers, S.C., 49 
S.Ct. 490, 279 U.S. 787, 73 L.Ed. 957 
—Atlantic Coast Line R. Co. v. Da¬ 
vis, S.C., 49 S.Ct. 210, 279 U.S. 34, 
73 L.Ed. 601—Gulf, M. & N. R. Co. 
V. WVlls, Miss.. 48 S.Ct. 151, 276 
U.S. 45.6, 72 L.Ed. 370—Chicago, M. 
& St. r. Ry. Co. V. Coogan, Minn., 
46 S.Ct. 664, 271 U.S. 472, 70 L.Ed. 
1041. 

Where record does not contain all 
evidenoe 

Judgment of state court awarding 
shipper damages for payment of re¬ 
bates to other shippers for a like 
service should not be reversed on 
the theory that some of the ship¬ 
ments were destined for points out¬ 
side the state, where the record does 
not contain all the evidence, but 
shows that some of the shipments 
wore listed as “Coal-Intrastate.” 

U.S.— Pennsylvania R. Co. v. Mitch¬ 
ell Coal & Coke Co., Pa., 35 S.Ct. 
787, 238 U.S. 251, 59 L.Ed. 1293. 

Indgmeut wbioh oaaaot he re- 
versed ou federal Question Involved 
cannot be modified or amended. 
U.S.—Standard Oil Co. v. Missouri, 
Mo., 32 S.Ct. 406, 224 U.S. 270, 66 L. 
Ed. 760. 

25 C.J. P 960 note 13. 

Judgment not divisible as to partio- 
nlar acts 

XJ.s.—Thomas v. Collins, Tex., 65 S. 
Ct. 316. 323 U.S. 616, 89 L.Ed. 430, 
rehearing denied 66 S.Ct. 657, 823 
U.S. 819, 89 L.Bd. 630. 

08.5 U.S.—Youngdahl V, Ralnfalr, 


Inc., Ark., 78 S.Ct. 206, 366 U.S. 131. 
2 L.Ed. 2d 151. 

88.10 U.S.—Marino v. Ragen, Ill., 68 
S.Ct. 240, 332 U.S. 561, 92 L.Ed. 
170, motion denied 68 S.Ct. 729, 333 
U.S. 852, 92 L.Ed. 1133. 

28.15 U.S.—Manion v. Kansas City 
Terminal Ry. Co., Mo., 77 S.Ct. 706, 
353 U.S. 927, 1 L.Ed.2d 722—San 
Diego Building Trades Council v. 
Garmon. Cal., 77 S.Ct. 607, 363 U.S. 
26, 1 L.Ed.2d 618—Guss v. Utah 
Labor Relations Bd., 77 S.Ct. 609, 
363 U.S. 1, 1 L.Ed.2d 601, rehearing 
denied 77 S.Ct. 858, 353 U.S. 951, 
1 L.Ed.2d 860—Williams v. State 
of Ga., Ga., 76 S.Ct. 814, 349 U.S. 
376, 99 L.Ed. 1161. 

Basis of state decision 

(1) Where it could not be deter¬ 
mined on review by United States 
Supreme Court whether or not state 
supreme court’s decision as to avail¬ 
ability of principle of forum non 
conveniens in cases brought by non¬ 
residents under Federal Employers’ 
Liability Act had been based on er¬ 
roneous interpretation of require¬ 
ments imposed by previous decisions 
of United States Supreme Court, 
state supreme court’s decision would 
be vacated and cause remanded so 
that state court could decide avail¬ 
ability of principle according to its 
own local law. 

U.S.—State of Mo. ex rel. South¬ 
ern Ry. Co. V. Mayfield, Mo., 71 S. 
Ct. 1. 340 U.S. 1, 95 L.Ed. 3. 

(2) "Where syllabus denied relief 
against foreign corporation but did 
not indicate whether Ohio supreme 
court rested decision on state law or 
on due process clause of Fourteenth 
Amendment, and opinion placed con¬ 
currence of author unequivocally on 
ground that due process clause pro¬ 
hibited courts from exercising juris¬ 
diction, but report did not disclose to 
what extent other members of court 
may have shared that view. United 
States Supreme Court would vacate 
judgment and remand cause for fur- 

I ther proceedings in light of its opin¬ 
ion determining that due process 
would not be violated if Ohio court 
either took or declined Jurisdiction. 
U.S.—Perkins v. Benguet Consol. Min. 
Co., Ohio, 72 S.Ct 413, 342 U.S. 437, 
96 L.Ed. 485, rehearing denied 72 
S.Ct. 646, 343 U.S. 917, 96 L.Ed. 
1332. 

Failnrs to pass on olaim 

(1) Where record left uncertainty 
as to whether Alabama court of ap¬ 
peals in affirming robbery conviction 
passed on defendant's claim to pro¬ 
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tection of due process of law clause 
of Fourteenth Amendment, the Unit¬ 
ed States Supreme Court would va¬ 
cate Judgment of Alabama court of 
appeals and remand cause to that 
court in order that it might pass on 
such claim. 

U.S.—Blackburn v. State of Ala., Ala., 

77 S.Ct. 1098, 364 U.S. 393, 1 L Ed. 

2d 1423. 

(2) Where federal constitutional 
question whether state statute, for 
violation of which defendants were 
amerced, was so vague that it failed 
adequately to define offense or to 
give reasonable standards for deter¬ 
mining guilt was inherent in appeal 
but had not been presented to or 
considered by state supreme court. 
United States Supreme Court would 
not pass on question until state su¬ 
preme court had had an opportunity 
to deal with ultimate issue of feder¬ 
al law and with any state law ques¬ 
tions relative to it, but would re¬ 
mand cause to state supreme court. 
U.S.—^Musser v. State of Utah, Utah. 

68 S.Ct. 397, 333 U.S. 95, 92 L.Ed. 

562. 

AdsQoaoy of post-trial rsmsay 

(1) Orders of Illinois circuit courts 
and criminal court of Cook County 
denying without a hearing petitions 
for habeas corpus which raised sub¬ 
stantial questions under due process 
clause of Fourteenth Amendment 
would be vacated and causes remand¬ 
ed to state courts for determination 
of question of whether under Illinois 
law such federal rights may be vin¬ 
dicated by habeas corpus proceeding, 
.since apparently no other post-trial 
remedy exists in Illinois. 

U.S.—Young V. Ragen, Ill., 69 S.Ct. 

1073, 337 U.S. 235, 93 L.Ed. 1333. 


(2) Where United States Supreme 
Court was unable to determine from 
state supreme court decision if state 
Post-Conviction Hearing Act provid¬ 
ed an appropriate state remedy for 
petitioners to assert claims that fed¬ 
eral constitutional rights had been 
infringed at their trials, cases would 
be remanded to state supreme court 
to determine if state act provided an 
appropriate remedy with directions 
that If remedy was provided, claims 
should be resolved either by an in¬ 
quiry into verity of allegations of 
petition or a finding that federal 
rights were waived during or after 
their trials, and if state supreme 
court decided that no appropriate 
remedy was provided, petitioners 
might proceed without more in the 
United States district court. 



§ 281 FEDERAL COURTS 

lean toward affirmance where error on the part of 
the state court is not clear,29 and where the court 
is convinced that a writ of error was taken only 
for delay, a motion to affirm the judgment should 
be granted.20 It has also been held proper to affirm 
instead of dismiss where the question raised, al¬ 
though not frivolous, is without merit.^i After 
finding constitutional error in a state court judg¬ 
ment, the United States Supreme Court cannot affirm 
the judgment by postulating some ground of state 
law not relied on below.21-9 
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The decision of the Supreme Court in a case 
brought before it from the state court is the binding 
law of the casc,22 and whatever was before the 
United States Supreme Court and was disposed of 
must be considered as finally scttled.22 «'> Any ques¬ 
tion as to the meaning of the order of the Supreme 
Court of the United States should be raised with 
that court by the parties to the case in which the 
order was madc .2210 Where the Suiircme Court 
affirms the Judgment of the state court, effect must 
be given thcreto,^^^ while if the judgment is rc- 


U.S.—Jennings v. State of III., III.. 
72 S.Ct. 123, 342 U.S. 104, 96 L.Ed. 
119. 

Moot anestiont 

(1) Where federal questions could 
not be decided by the United States 
Supreme Court because they had be¬ 
come moot, judgment was vacated 
■without costs to either party in the 
United States Supreme Court, and 
the cause ■w'as remanded to the state 
supreme court for further proceed¬ 
ings deemed by it to be appropriate. 
U.S.—Natural Milk Producers Asa’n 

of California v. City and County 
of San Francisco. Cal., 63 S.Ct. 359, 
817 U.S. 423. 87 L.Ed. 375, rehear¬ 
ing denied 63 S.Ct. 528, 318 U.S. 
798, 87 L.Ed. 1162. 

(2) Where certiorari proceeding to 
review affirmance of award in labor 
dispute had become moot. Judgment 
of Wisconsin supreme court would 
be vacated without costs and cause 
remanded, regardless of Wisconsin 
courts’ practice of deciding impor¬ 
tant questions even though case has 
become moot. 

U.S.—Amalgamated Ass'n of St., 
Elec. Ry. & Motor Coach Emp. of 
America, Division 998 v. Wiscon¬ 
sin ISmployment Relations Bd., 
Wis.. 71 S.Ct. 373, 340 U.S. 416, 95 
U.Ed. 389. 

Wrong determinatioa. 

Judgment based on questions of 
federal law wrongly determined may 
be reversed and the cause remanded 
for further proceedings. 

U.S.—Joines v. Patterson, Okl., 47 S. 
Ct. 706. 274 U.S. 544, 71 L.Ed. 1194. 

Vacation not required 

Where question w’hether Wiscon¬ 
sin statute governing reserves of in¬ 
surance companies violates commerce 
clause of Federal Constitution had 
not been passed on by Wisconsin su¬ 
preme court, but after that court’s de¬ 
cision United States Supreme Court 
determined that insurance business 
was commerce within commerce 
clause, Insurance company was not 
foreclosed under Wisconsin proce¬ 
dure from obtaining a determination 
In Wisconsin courts of the commerce 
clause question, either In the present 
suit or in another pending suit so 
that it was unnecessary to vacate 


the judgment below in order to pro¬ 
vide opportunity for raising the ques¬ 
tion. 

U.S.—State Farm Mut. Auto. In.s. Co. 
V. Duel. Wis., 65 S.Ct. 573, 324 U.S. 
154. 89 L.Ed. 812. rehearing de- 

! nied 65 S.Ct. 856, 324 U.S. 887, 89 
L.Ed. 1436. 

29. U.S.—Milhelm v. Moffat Tunnel 
Improvement Dist., Colo., 43 S.Ct. 
694, 262 U.S. 710, 67 L.Ed. 1194— 
Seaboard Air Line H. Co. v. 3.»orick, 
S.C.. 37 S.Ct. 440, 243 U.S. 572, 61 
L.Ed. 907. 

25 C.J. p 960 note 14. 

30. U.S.—Deming v. Carlisle Pack¬ 
ing Co., Wash., 33 S.Ct. 80. 226 U. 
S. 102, 57 L.Ed. 140—Blythe v. 
Hinckley, Cal., 21 S.Ct. 390, 180 U. 
S. 333. 46 L.Ed. 557. 

31. U.S.—Milheim v. Moffat Tunnel 
Improvement Dist., Colo,, 43 S.Ct. 
694, 262 U.S. 710, 67 L.Ed. 1191— 
Hodges v. Snyder, S.D., 43 S.Ct. 
435, 261 U.S. 600, 67 L.Ed. 819— 
City of Boston v. Jackson, Ma.ss., 
43 S.Ct. 129, 260 U.S. 309, 67 L.Ed. 
274. 

25 C.J. p 960 note 16. 

31.5 U.S.—Raley v. State of Ohio, 

Ohio, 79 S.Ct. 1257, 360 U.S. 423, 3 
L.Ed.2d 1344—Murdock v. City of 
Memphis, Tenn., 20 Wall. 590, 22 
L.Ed. 429. 

32. Miss.—Montgomery & Atlanta 
Motor Freight Lines v. Morris, 8 
So.2d 502, 193 Miss. 211. 

Okl.—Wieman v. Updegraff, 301 P.2d 
1003. 

Or.—Hust "V. Moore-McCormack 
Lines, 177 P.2d 429, 180 Or. 409. 

25 C.J. p 960 note 17. 

Voreolosnra of issns 

Determination by United States 
Supreme Court that employer’s negli¬ 
gence played a part In producing em¬ 
ployee’s Injury foreclosed on remand 
issue of whether jury finding of neg¬ 
ligence of employer was so against 
weight and preponderance of evi¬ 
dence ns to require a new trial in the 
Interest of justice. 

U.S.—Deen v. Hickman, Tex., 79 S. 

Ct. 1, 358 U.S. 57, 3 L.Ed.2d 28. 
Vacation, of judgment 
Decision of United States Supreme 
Court construing provision of Feder¬ 
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al Constitution was binding on state 
court which would, accordingly, or¬ 
der that its judgment reversed by 
United States Supreme Court bo va¬ 
cated and that of United States Su¬ 
preme Court be made the judgment 
in the case. 

Ga.—Stockham Valves & Fitting.s, 
Inc. V. Williams, 108 S.E.2d 314, 
214 Ga. 803. 

Recognition 

Only United States Supreme Court 
judgments which stale supreme 
court can constitutionally recognize 
are those cither affirming or revers¬ 
ing state supremo court’s judgments. 
Ga—Williams v. State, 88 S E 2d 
376, 211 Ga. 763, certiorari denied 
76 set. 326. 350 U.S. 950, lOO L. 
Ed. 828, rehearing denied 76 S.Ct. 
443, 350 U.S. 977, 100 L.Ed. 847. 

32.5 T^.S.—National Ass’n for the 

Advancement of Colored People v. 
Alabama ex rel. Pattt'rson, Ala., 79 
set. 1001, 360 U.S. 240, 3 L.Ed ::d 
1205. 

Sufilciency of evidence 

Where Jury had rendered verdict 
for plaintiff in death action and on 
appeal state supreme court had re¬ 
versed judgment based thereon and 
directed di.smissal of action, but Su¬ 
preme Court of United States re¬ 
versed state supreme court’s judg¬ 
ment on ground that “question of 
negligence should have been submit¬ 
ted to jury,’’ the United States Su¬ 
preme Court’s holding was that the 
evidence was sufficient to sustain 
verdict which should be permitted to 
stand, since the question of n€*gll- 
genco had already been submitted to 
Jury. 

Ark.—Missouri Pac. R. Co. v. Keeton, 
191 S.W.2d 954, 209 Ark. 605. 

32.10 Kan.—Cities Service Gas Co. 
V. State Corp. Commission, 337 P. 
2d 640, 184 Kan. 640. 

33. La.—Thorman v. Broderick, 27 
So. 735, 52 La.Ann. 1298—Stewart 
V. Bloom, 23 La.Ann. 748. 

Wis.—State Farm Mut. Auto. Ins. 
Co. V. Duel, 19 N.W.2d 316, 247 
Wis. 121. 

Decisions on federal que«tions by 
United States Supreme Court as 
binding state courts see Courts | 
206. 
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versed and remanded the case is then pending in I cr, not inconsistent with the opinion of the Supreme 
the state court for such disposition as it deems prop- | Court.®* 


Attorney’s fees and taxation of dis- 
bnrsements 

(1) A state statute cannot empow¬ 
er a state court, when assessing^ dam¬ 
ages to a successful plaintiff in man- 
dumus, to allow attorney’s fees for 
services in the Supreme Court of 
United States on a writ of error un¬ 
successfully prosecuted by defend¬ 
ant. where such award is in conflict 
with the settled rule in the Supreme 
Court of United States. 

U.S.—Missouri Pac. It. Co. v Lara- 
bee. Kan., 34 S.Ct. 979, 234 U.S. 
459, 58 U.Ed. 3 398. 

(2) Even though municipal court 
code permitted taxation of disburse¬ 
ments incurred in resisting applica¬ 
tion to United States Supreme Court 
for writ of certiorari, such an item 
would be unenforceable* as an unau¬ 
thorized restraint on free access to 
Uiiitt'd States Supreme Court. 

N.Y.—Jorgensen v. Standard Oil Co. 
of New Jersey, 36 N.Y.S.2d 318, 178 
Misc. 74 0. 

34. U.S.—Ashcraft v. State of Tcnn., 
Tenn , (56 S.Ct. 544, 327 U.S. 274. 90 
U.Ed. 6G7, rehearing denied 66 S. 
Ct. 815, 327 U.S. 817, 90 L.Ed. 1040 
—State of Indiana ex rel. Ander¬ 
son V. Brand, Ind.. 58 S.Ct. 443. 303 

U. S. 95, 82 U.Ed. 685, 113 A.L R. 
1482. 

Bluford V. Canada, D C.Mo., 32 F. 
Supp. 707. appeal dismissed, C.C.A., 
119 F.2d 779. 

Ala.—Stinson v. Atlantic Coast Line 

R. Co., 103 So.2d 183. 2G7 Ala. 537. 
Cal.—Atchison, T. & S. F. By. Co, v. 

Superior Court in and for Contra 
Costa County. 86 r.2d 85, 12 C.2d 
549, certiorari denied Atchison T. 
& S. F. R. Co. V. Superior Court of 
State of California, 59 S.Ct. 774, 
306 U.S. 657, 83 L.Ed. 105.5— 

Coombes v. Getz. 18 P.2d 939, 217 
C. 320. 

Fla.—U. S. V. Hulley, 111 So.2d 38. 
Ga.—Reece v. State, 91 S.E.2d 29, 212 
Ga. ICl—Atlantic Coast Line K. Co. 

V. Pope, 76 S.E.2d 399. 209 Ga. 824 
—John Hancock Mut. Life Ins. Co. 
V. Yates. 190 S.E. 560. 184 Ga. 42. 
conformed to 191 S.E. 392, 55 Ga. 
App. 771—Georgia Power Co. v 
City of Decatur. 182 S.E. 32. 181 
Ga. 187, affirmed Georgia Ry. & 
Electric Co. v. City of Decatur, 56 

S. Ct. 606, 297 U.S. 620, 80 L.Ed. 
925. 

Brown v. Western Ry. of Ala¬ 
bama, 67 S.E.2d 454, 80 Ga.App. 
770. 

Ind.—Storen v. J. D. Adams Mfg. Co., 
15 N.E.2d 1016, 214 Ind. 707—State 
ex rel. Anderson v. Brand, 6 N.E.2d 
913, 214 Ind. 347, 110 A.L.R. 778, 
rehearing denied 7 N.E.2d 777, 214 
Ind. 347, 110 A.L.R. 778, rehearing 
denied 68 S.Ct. 641, 303 U.S. 667, 


82 L.Ed. 1123, mandate conformed 
to State ex rel. Andenson v. Brand, 
13 N.E.2d 96.5, 214 Ind. 347. 

Iowa.—Sears. Roebuck & Co. v. Nel¬ 
son, 299 N.W. 398, 2.30 Iowa 936, 
rehearing denied Nelson v. Sears. 
Roebuck & Co., 61 S.Ct. 803, 312 U. 
S. 715. 85 L.Ed. 1145. 

Minn.—Rambo v. Chicago, Great 
Western R. Co., 268 N.W. 199, 197 
Minn. 662. rehearing denied 56 S. 
Ct. 945. 298 U.S. 692. 80 L.Ed. 1409. 
Mo.—Jenkins v. Kurn, 156 S.W.2d 
668. 348 Mo. 942—State ex rcl. 

Gaines v. Canada. 131 S.W.2d 217, 
344 Mo. 1238, rehearing denied 59 
S.Ct. 356, 305 U.S. 676, 83 L Ed. 437 
—vEtna Ins. Co. v. Hyde, 34 S.W. 
2d 85, 327 Mo. 115. 

Neb.—Johnson v. Radio Station 
WOW. 19 N.W.2d 853. 146 Neb. 429. 
N.Y.— ir. S V Pink. 36 N.Y.S.2d 961 
—Felt & Tarrant Mfg. Co. v. Me- 
Goldrick, 20 N.Y.S.2d 868. 

N.C.—Hill V. Atlantic Coast Line R. 
Co., 57 SE.2d 781. 231 N.C. 499. 
certiorari denied 71 S.Ct. 42, 340 U. 
S. 814, 95 L.Ed. 698. 

Okl—Wleman v. Updegraff, 301 P.2d 
1003. 

Or.—Hust V. Moore-McCormack 

Lines. 177 r.2d 429, 180 Or. 409. 

Pa.—In re Girard College Trustee¬ 
ship, 138 A.2d 844, 391 Pa. 434. 
S.C.—Beidler v. South Carolina Tax 
Commission, 160 S.E. 264, 162 S.C. 
447, reversed in part on other 
grounds 51 S.Ct. 54, 282 U.S. 1, 75 
L.Ed. 131. 

Tex.— Saxon v. Atchi.son, T. & S. P. 
Ry. Co, Com App., 60 S.W.2d 1095. 

Panhandle & Santa Fe Ry. Co. v. 
Arnold. Civ.App., 305 S,W.2d 207— 
Adam v. Sac-nger, Civ.App., 119 S. 

W.2d 687, rehearing denied 58 S.Ct. 
640, 303 U.S. 666, 82 L.Ed. 1123, er¬ 
ror dismi.ssed, certiorari denied 
Saenger v. Adam, 69 S.Ct. 832, 307 
U.S. 628, 83 L.Ed. 1511. 

Va—Naim v. Naim, 90 S.E.2d 849, 
197 Va. 734. 

Wis.—In re Miller’s Estate, 43 N.W. 
2d 428, 257 Wis. 439, affirmed In 
part and dismissed in part Treich- 
ler V. State of Wisconsin, 71 S.Ct. 
120, 340 U.S. 868, 96 L.Ed. 633— 
J. C. Penney Co. v. Wisconsin Tax 
Commission. 298 N.W. 186, 238 Wis. 
69, 134 A.L.R. 908, rehearing denied 
61 S.Ct. 444, 312 U.S. 712, 85 L.Ed. 
1143. 

25 C J. p 960 note 19. 

Mandate held complied with 

(1) In general. 

U.S.—Fisher v. Hurst, Okl., 68 S.Ct. 

389, 333 U.S. 147, 92 L.Ed. 604. 
Neb.—Hawk v. Olson, 22 N.W.2d 186, 
146 Neb. 875. 

(2) Remanding of case by highest 
state court after receiving United 
Slates Supreme Court’s mandate re¬ 
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versing Judgment, and plaintiff’s fil¬ 
ing amended petition asserting addi¬ 
tional demand, and trial thereon, was 
not inconsistent with such mandate. 
U.S.—Southern Ry. Co. v. Common¬ 
wealth of Kentucky, Ky., 52 S.Ct. 
160, 284 U.S. 338, 76 L.Ed. 827, 
mandate stayed Southern Ry. Co. 
V. Commonwealth of Kentucky, 62 
S.Ct. 639, and set aside on other 
grounds 53 S.Ct. 24. 287 U.S. 661, 77 
L.Ed. 495. 

Constmlag state statute to reader it 
ooastitutioaal 

Where the Supreme Court holds a 
state statute invalid, as construed 
and applied by the state* court, and 
remands the cause for further pro¬ 
ceedings not inconsistent with the 
opinion, the state courts are not pre¬ 
cluded from construing the statute 
so as to eliminate the unconstitu¬ 
tional features. 

U.S —Schuylkill Trust Co. v. Com¬ 
monwealth of Pennsylvania, Pa., 
68 S.Ct. 295, 302 U.S. 506, 82 L.Ed. 
392. 

Abandoamaat of isiae 

(1) Where statute was assailed as 
violating both the state and Federal 
Constitutions and on appeal to the 
supreme court of low'a validity of 
the statute under the .^tate constitu- 
tlon was not challenged, question of 
the validity of the statute under the 
state constitution was “abandoned” 
and after decision of the supreme 
court was reversed by the United 
States Supreme Court and cause was 
remanded appellee was not entitled 
to a consideration of whether statute 
violated the state constitution. 

Iowa.—Montgomery Ward & Co. v. 

Nelson. 299 N.V\ 401, 230 Iowa 942, 
rehearing denied Nelson v. Mont¬ 
gomery Ward & Co., 61 S.Ct. 804, 
312 U.S. 716, 86 L.Ed. 1145. 

(2) Where United States Supreme 
Court granted certiorari to associa¬ 
tion to review decision of Alabama 
supreme court affirming Judgment of 
contempt for failure to produce cer¬ 
tain books and records pursuant to 
court order, and state did not deny 
that association had satisfactorily 
complied with production order ex¬ 
cept as to its membership lists and 
state did not Indicate that any other 
portions of production order had not 
been complied with and that was ba¬ 
sis on which issue was briefed and 
argued, after United States Supreme 
Court had reversed and remanded 
state could not contend that asso¬ 
ciation failed In other respects to 
comply with trial court’s order, since 
state was bound by Its previously 
taken position. 

U.S.—National Ass'n for the Ad¬ 
vancement of Colored People v. 
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The proper construction of the mandate of the States to the state court, the latter is revested with 

United States Supreme Court presents a “federal jurisdiction, and matters not decided by the 

question” for the determination of that court.^^-^ Supreme Court,3t.l5 or which are within the scope 

On the mandate of the Supreme Court of the United of powers exclusively entrusted to the state 


Alabama ex rel. Patterson, Ala., 79 
S.Ct. 1001, 360 U.S. 240, 8 L..Ed.2d 
1205. 

Passiair oa •rrors of supreme court 

It is not the province of the su¬ 
preme court of Iowa or of the dis¬ 
trict court to pass on or attempt to 
correct alleged errors of the Su¬ 
preme Court of the United States. 
Iowa.—Montgomery Ward & Co. v. 
Nelson. 299 N.E. 401. 230 Iowa 942, 
rehearing denied Nelson v. Mont¬ 
gomery Ward & Co., 61 S.Ct. 304, 
321 U.S. 716, 85 L.Ed. 1145. 

Betrlal of defendant 

Supreme court’s reversal of de¬ 
fendant's first conviction on ground 
that admission of an alleged confes¬ 
sion deprived defendant of due proc¬ 
ess of law, and the remandment of 
cause of supreme court of Tennessee 
for proceedings not inconsistent with 
opinion, did not forbid a new trial of 
defendant, even though state’s at¬ 
torney admitted that confession was 
only evidence against defendant. 
U.S.—^Ashcraft v. State of Tenn., 
Tenn.. 66 S.Ct. 644, 327 U.S. 274, 90 
L.Ed. 667, rehearing denied 66 S.Ct. 
815. 327 U.S. 817, 90 L.Ed. 1040. 

Tacated Judgment as *<law of the 
case” 

Opinion of state supreme court on 
federal issue, reviewed on certiorari 
by United States Supreme Court and 
there vacated, does not remain “law 
of the case" for any purpose, and is 
without effect. 

Minn.—In re Hallbom’s Estate, 249 
N.W. 417, 189 Minn. 383, affirmed 
64 S.Ct. 497, 291 U.S. 473, 78 L.Ed. 
921. 

Maadamue to enforce mandate 

(1) On motion for leave to file pe¬ 
tition for writ of mandamus in Unit¬ 
ed States Supreme Court against the 
Judges of the supreme court of Tex¬ 
as to bring a judgment of that court 
into conformity with controlling 
mandate of the United States Su¬ 
preme Court, in a case involving en¬ 
forcement of an order of the Texas 
railroad commis.sion, the United 
States Supreme Court was required 
to accept the return of the Texas 
Judges with respect to the scope of 
Judicial review of orders of Texas 
railroad commission as well as their 
showing relating to the distribution 
of Judicial power within the Texas 
Judicial system, since such matters 
were matters of “local law.” 

U.S.—^Ex parte State of Texas, Tex., 
62 S.Ct 418, 315 U.S. 8, 86 L.Ed. 
679. 

(2) Where merits of claim of con¬ 
fiscation were not determined by 


United States Supreme Court on re¬ 
view of judgment of Texas court oi 
civil appeals entered on an appeal ir 
action to enforce an order of Texas 
railroad commission fixing rate to bo 
charged by gas company for gas de¬ 
livered to Texas distributing compa¬ 
nies, and subsequently the case was 
before Texas supreme court which 
rendered opinion which was suscepti¬ 
ble to construction that United 
States Supreme Court had ruled on 
merits of claim of confiscation, and 
sent case to district court for new 
trial, and motion was filed in United 
States Supreme Court for leave to 
file mandamus petition to bring Tex¬ 
as supreme court’s judgment within 
controlling mandate of United States 
Supreme Court, rule to show cause 
W'as discharged and motion was de¬ 
nied on filing of return to rule to 
show cause by judges of the Texas 
supreme court which was in effect a 
disavowal that their action implied 
that decision of United States Su¬ 
preme Court foreclosed a trial on is¬ 
sue of confiscation. 

U.S.—Ex parte State of Texas, su¬ 
pra. 

(3) Whether state of Oklahoma 
was following or disobeying mandate 
of United States Supreme Court, as 
applied by Oklahoma district court, 
requiring state to provide qualified 
Negro applicant to law school with 
education at state institution as 
promptly as such education is afford¬ 
ed applicants of other groups, should 
be determined in the first instance 
by Oklahoma district court and not 
by United States Supreme Court in 
mandamus proceeding by Negro ap¬ 
plicant to compel compliance with 
United States Supreme Court’s man¬ 
date. 

U.S.—Flsher v. Hurst. Okl., 68 S.Ct. 
389, 333 U.S. 147, 92 L.Ed. 604. 

(4) Mandamus under appellate Ju¬ 
risdiction of Supreme Court general¬ 
ly see supra fi 199. 

34.5 U.S.—^Ex parte State of Texas, 
Tex., 62 S.Ct. 418, 315 U.S. 8, 86 L. 
Ed. 579. 

34.10 Okl.—Condren v. Marlin, 267 
P. .625, 181 Okl. 32. 

34.15 U.S.—^Hallanan v. Eureka Pipe 
Lino Co., W.Va., 43 S.Ct. 414, 261 
U.S. 393, 67 L.Ed. 715. 

Mo.—Union Nat. Bank of Wichita, 
Kan. V. Lamb, 227 S.W.2d 60, 380 
Mo. 81—State ex rel. Gaines v. 
Canada, 131 S.W.2d 217, 844 Mo. 
1238, rehearing denied 59 S.Ct. 356, 
305 U.S. 676, 83 L.Ed. 487. 

Or.—Hust V. Moor e-McCormack 

Lines, 177 F.2d 429, 180 Or. 409. 
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Tex.—Gulf, C. & S. F. Ry. Co. v. 
Deen, 312 S.W^2d 933. 

State V. Lone Star Gas Co.. Civ. 
App., 129 S.W.2d 1161, modified on 
other grounds Lone Star Gas Co. v. 
State. 153 S.W.2d 681. 137 Tex. 279. 
25 C.J. p 960 note 19 [a]. 

Actual consideration 

In considering how far a decision 
made by United States Supreme 
Court reversing the Judgment of a 
state court is binding on state court, 
only those matters which were actu¬ 
ally considered and decided by Unit¬ 
ed States Supreme Court are fore¬ 
closed. 

Neb.—Hawk v. Olson, 22 N.W.2d 136, 
146 Nob. 875. 

Xssnes under state law 

(1) Undetermined issues arising 
under state law exclusively may be 
considered by state court after man¬ 
date of Supreme Court of United 
States remanding cause. 

Neb.—Hawk v. Olson, supra—Engen 
v. Union State Bank of Harvard, 
236 N.W. 741, 121 Neb. 257. certio¬ 
rari denied 62 S.Ct. 33, 284 U.S. 
655, 76 L.Kd. 655. 

(2) Whether United States Su¬ 
preme Court’s reversal, as to defend¬ 
ant making involuntary confession, 
of state court’s Judgment against de¬ 
fendant and another, would affect 
Judgment against such other defend¬ 
ant, was a matter for the state court 
to decide. 

U.S.—Mai inski v. People of State of 
New York. N.Y., 65 S.Ct. 781, 324 
U.S. 401, 89 L.Ed. 1029. 

(3) Where United States Supreme 
Court determined existence of a right 
under Federal Constitution and re¬ 
versed and remanded cause for fur¬ 
ther proceedings in state court not 
inconsistent with its opinion, state 
supreme court had right to deter¬ 
mine the availability of particular 
remedy sought to be used to assert 
the right. 

Neb.—Hawk v. Olson, supra. 

(4) Denial of petitioner’s motion 
for writ of habeas corpus, following 
determination by United States Su¬ 
preme Court that petitioner's peti¬ 
tion sufficiently charged that he had 
been deprived of due process of the 
law in violation of Fourteenth 
Amendment because he had been de¬ 
prived of effective assistance of 
counsel, was not Inconsistent with 
mandate of United States Supreme 
Court, since such court determined 
only existence of a right, and exist¬ 
ence of right was one matter and 
the availability of a particular rem¬ 
edy in which that right could be as* 
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courts,may be disposed of by such courts. So, 
on remand, the state court will be free to decide 
any federal questions remaining undecided, without 
prejudice to further presentation of such questions 
to the United States Supreme Court,3^*25 but 
the state court is foreclosed from re-examining the 
grounds of disposition of the case in the Supreme 
Court of the United States.24.30 

If a reversal is necessary because of an erroneous 
construction given to an act of Congress by the state 
court, which was the sole basis of its decision, the 
order of reversal should not preclude the right of 
the state court to consider and pass on the rights of 
the parties in the light of the statute as correctly 
construed.25 Where the statutes and practice of 
a state provide that an appellate court of such state 
may, on reviewing a judgment of the court below, 
render such a judgment as should have been ren¬ 
dered by that court, the United States Supreme 


Court may, on reversing the decision of the state 
appellate court, enter a judgment finally disposing 
of the case.26 The Supreme Court may, in its 
discretion, award execution.®’^ 

On dismissal by the Supreme Court of the United 
States of an appeal^^.s or writ of certiorari^^.io 
the judgment of the state court remains undisturbed. 
A writ of error to a state court, which incorrect¬ 
ly stated the date of the judgment in the court below, 
could be dismissed without prejudice to proceedings 
under a second writ of error, which correctly de¬ 
scribed the judgment.26 

Equally divided court. If the Supreme Court is 
equally divided with respect to the federal question 
presented the judgment of the state court will be 
affirmed.22 

Effect of events subsequent to decision by state 
court. As shown supra § 280, the Supreme Court on 


sorted was distinctly a separate mat¬ 
ter. 

Neb.—Hawk v. Olson, supra. 
Independent jndgrxnent 

Whore TJnited States Supreme 
Court vacated judgment of state su¬ 
preme court and ordered that cause 
be reconsidered, state supreme court 
wa.s left free to use its independent 
judgment in determining correctness 
of its original conclusion when 
viewed in light of development of ju¬ 
dicial construction of Federal Con¬ 
stitution in cited cases decided sub¬ 
sequent to first consideration of case. 
Fla.—Rice v. Arnold, 54 So.2d 114. 
certiorari denied 72 S.Ct. 651, 342 
U.S. 94G, 96 L.Ed. 704. 

Review of second question 

Where Florida supreme court re¬ 
versed judgment for plaintiff on 
ground that defendant was not guilty 
of negligence, deeming it unneces¬ 
sary to consider other question 
raised by defendant, but United 
States Supreme Court granted cer¬ 
tiorari and reversed the judgment, 
remanding cause for proceedings not 
inconsistent with its opinion, Florida 
supreme court could, without violat¬ 
ing United States Supreme Court’s 
order, review the second question 
prior to issuance of mandate. 

Fla.—Seaboard Air Line R. Co. v. 
Strickland, 88 So.2d 619. 

34.20 Neb.—Johnson v. Radio Sta¬ 
tion WOW, 19 N.W.2d 863, 146 Neb. 
429. 

Advisory opinion 

(1) A direction in mandate of 
United States Supreme Court order¬ 
ing state supreme court to withhold 
execution on Judgment entered on is¬ 
sue solely within jurisdiction of 
state courts encroaches on plenary 
powers of state supreme court, and 


will be treated as advisory and not 
mandatory. 

Nob.—Johnson v. Radio Station 

WOW, supra. 

(2) Under the Federal Employers' 
Liability Act, Supreme Court of Unit¬ 
ed States has power to review, on 
certiorari to state court, only state 
court’s judgment on federal ques¬ 
tions of substance; and, on remand 
in such case, state court would con¬ 
sider as advisory only United States 
Supreme Court’s opinion that non- 
federal question was “unsubstantial.” 
Mo.—Rogers v. Thompson, 308 S.W. 

2d 688. 

Jurisdiction 

State supreme court has right to 
decide on its own jurisdiction and ju¬ 
risdiction of courts of state to which 
its appellate power extends. 

Neb.—Hawk v. Olson, 22 N.W.2d 136, 
14 6 Neb. 875. 

34.25 U.S.—McGoIdrick v. Com- 
pagnie Generale Transatlantlque, 
N.Y.. 60 S.Ct. 670, 309 U.S. 430, 84 
L.Ed. 849—McGoIdrick v. Berwind- 
White Coal Mining Co., N.Y., 60 
S.Ct. 388, 309 U.S. 33, 84 L.Ed. 876. 
34.30 U.S.—National Ass’n for the 
Advancement of Colored People v. 
Alabama ex rel. Patterson, Ala., 
79 S.Ct 1001, 360 U.S. 240, 3 L.Ed. 
2d 1206. 

Mo.—Rogers v. Thompson, 308 S.W. 
2d 688. 

36. U.S.—Northern Pac. R. Co. v. 
Concannon, Wash., 36 S.Ct. 156, 239 
U.S. 382. 60 L.Ed. 342. 

36. U.S.—Stanley v, Schwalby, Tex., 
16 S.Ct 764. 162 U.S. 256. 40 L.Ed. 
960. 

25 C.J. p 960 note 21. 

37. Rofnsal of state court to ene- 
outa mandate 

If a cause has been remanded to 
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the state court which refuses to exe¬ 
cute the mandate of the Supreme 
Court the latter court may, on a sec¬ 
ond writ, proceed to a final decision 
and award execution thereon. 

U.S.—Martin v. Hunter’s Lessee, Va., 
1 Wheat. 304. 4 L.Ed. 97. 

37.5 Jurisdiction of state court 

Where mandate had not issued fol¬ 
lowing affirmance of conviction of 
murder and date set for execution 
had passed before dismissal of ap¬ 
peal to Supreme Court of United 
States, state supreme court had ju¬ 
risdiction of cause and power to fix 
a new date, and motion that new 
date be fixed would be sustained. 
Miss.—Wood V. State, 23 So.2d 264, 
198 Miss. 503, certiorari denied 65 
S.Ct. 1087, 326 U.S. 833, 89 L.Ed. 
1961. 

37.10 Mo.—iEtna Ins. Co. v. Hyde, 
34 S.W.2d 85, 327 Mo. 116. 
Beattachment of jurisdiction 
Where accused, after his convic¬ 
tion was affirmed, was granted a 
writ of certoirari by the United 
States Supreme Court, and petition 
for certiorari was dismissed on ap¬ 
plication of accused’s counsel, ju¬ 
risdiction of court of criminal ap¬ 
peals reattached, and, where accused 
died pending the appeal, it was 
abated. 

Tex.—Hill V. State, 174 S.W.2d 733, 
146 Tex.Cr. 333. 

38. U.S.—Northern Pac. R. Co. v. 
Hasse, Wash., 25 S.Ct. 305, 197 U. 
S. 9, 49 L.Ed. 642—Northern Pac. 
R. Co. V. Ely, Wash., 26 S.Ct. 302. 
197 U.S. 1, 49 L.Ed. 639. 

39. U.S.—United Gas Public Service 
Co. v. State of Texas, Tex., 58 S. 
Ct. 483, 303 U.S. 123, 625, 82 L.Ed. 
702. 
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review of a decision of a state court ordinarily con¬ 
siders only federal questions and does not review 
questions of state law. However, under its power 
to make such disposition of the case as justice re¬ 
quires, the Supreme Court may consider questions 
of state law which arise after the decision of the 
state court has been rendered, as where new facts 
have supervened or there has been a chang:e in the 
law.4® The court in a proper case may dismiss the 
appeal or writ^^ or it may decide the state questions 
or remand the cause for appropriate action by the 
state court. “^2 When the intervening event is of 
such nature that the judgment of the state court 
should not be enforced, the Supreme Court will va¬ 
cate the judgment and remand the cause rather than 
dismiss the appeal or writ.^3 

Where, by reason of events occurring subsequent 
to the rendition by the state court of the judgment 
which is sought to be reversed, the particular relief 
sought in that action by plaintiff in error cannot be 
afforded, the appeal or writ will be dismissed.'*^ 


36 C.j.g. 

Amendment of record. Under its power to make 
such disposition of the case as justice requires, the 
Supreme Court may, instead of dismissing the appeal 
or writ, vacate the judgment of the state court and 
remand the cause to the end that the record be 
amended or clarified. Thus such procedure may 
be followed where the record fails adequately to 
state the facts underlying a decision of a federal 
question,^^ or where the grounds of the state deci¬ 
sion arc obscure,^^ as where, under the decisions 
of the courts on the question, there is uncertainty 
as to whether the decision of the state court was 
based on a federal or non federal ground.'^ 8 

Continuance. In proper circumstances, where it 
does not adequately appear from the record that 
a federal question was involved in the judgment 
sought to be reviewed, the Supreme Court of the 
United States may continue the case to allow peti¬ 
tioner to secure a statement or determination of the 
state court as to whether it decided a federal ques¬ 
tion.‘*8 ^ Similarly, where the Unitcil States Su- 


40. U.S.—State of Missouri cx rel. 
Wabash Ry, Co. v. Public Service 
Commission of Missouri, Mo., 47 
S.Ct. 311, 273 TT.S. 126, 71 I^.Kd 
675—Dorohy v. State of Kansas. 
Kan., 44 S.Ct. 323, 264 U.S. 286, 68 
L.Ed. 686—Gulf. C. & S. F. R. Co. 
V. Dennis. Tex,, 32 S.Ct. 542, 224 
U.S. 503, 56 L.Ed. 860. 

41. U.S.—Pasrel v. MacLean, 51 S. 
Ct. 416, 283 U.S. 266, 75 L.Ed. 1023, 
conformed to 237 N.W. 21, 183 
Minn. 429. 

42. U.S.—Mayflower Farms v. Ten- 
Eyck, N.Y.. 56 S.Ct. 457, 297 U.S. 
266, 80 L.Ed. 675—State of Mis¬ 
souri ex rel. Waba.sh Hy. Co. v. 
Public Service Commission of Mis¬ 
souri, Mo,, 47 S.Ct. 311, 273 U.S. 
126, 71 L.Ed. 575. 

Bemand 

Where writ of habeas corpus, on 
ground that conviction had been pro¬ 
cured through perjured testimony 
knowingly used by prosecution in 
violation of petitioner’s constitution¬ 
al rights, was dismissed by New 
York supreme court, and New York 
court of appeals dismissed an at¬ 
tempted appeal on ground that peti¬ 
tioner was not entitled to the writ, 
and thereafter court of appeals held 
in another case that a state court 
retains jurisdiction to set aside a 
conviction on showing that plea of 
guilty has been obtained by fraud, 
judgment of conviction was vacated 
and cause remanded to state court 
for its determination whether habeas 
corpus was available in light of 
changed situation resulting from 
latest decision of New York court of 
appeals. 

U.S.—^People of State of N. Y. ex rel. 


Whitman v. Wilson. N.Y., 63 S.Ct. j 
840, 318 U.S. 688, 87 L.Ed. 1083. 

43. U.S —State Tax Commission of 
Utah V. Van Cott, 59 S.Ct. 605. 306 
IT.s. 511, 83 LEd. 950, mandate 
conformed to Van Cott v. State 
Tax Commis.sion, 96 P.2d 740, 98 
Utah 264—Patterson v. Stale of 
Alabama, Ala., 55 S.Ct. 575. 294 U. 
S. 600, 79 L.Ed. 1083—I’agol v. 
MacLean, 51 S.Ct. 416, 283 U.S. 266, 
75 L.Ed. 1023, conformed to 237 N. 
W. 21, 183 Minn. 429—State of Mj.s- 
souri ex rel. Wabash Ry. Co. v. 
Public Service Commission of Mis- 
.souri. Mo., 47 S.Ct. 311, 273 U.S. 
126, 71 L.Ed. 575—Dorchy v. State 
of Kansas, Kan., 44 S.Ct. 323, 264 
U.S. 286, 68 L.Ed. 686—Gulf, C. & 
S. F. R. Co. V. Dennis, Tex., 32 S. 
Ct. 542, 224 U.S. 503, 56 L.Ed. 860. 

Bevenal as to codefendaat 

Where a defendant’s conviction for 
murder was sustained by Tennessee 
supreme court on erroneous assump¬ 
tion that confession of codefendant 
was properly admitted and codefend¬ 
ant's conviction as an accessory be¬ 
fore the fact was valid and there was 
doubt as to what the Tennessee su¬ 
preme court would have done under 
the changed circumstances brought 
about by United States Supreme 
Court’s reversal of the conviction as 
to the codefendant, the case of de¬ 
fendant convicted of murder was 
remanded to the Tennessee supreme 
court so that it could pass on the 
case in the light of the changed cir¬ 
cumstances. 

U.S.—Ashcraft v. State of Tenn., 
Tenn., 64 S.Ct. 921, 322 U.S. 143, 
88 L.Ed. 1192. 

44. U.S.—Kimball v. Kimball, N.Y., 
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19 S.Ct. 639, 174 U.S. 158, 43 L.Ed. 
932. 

Questions becoming moot 

U.S.—Chandler v. Wise, Ky., 59 S.Ct. 

992, 307 U.S. 474, 83 L.Ed. 1407. 

25 C.J. p 958 note 3 [a]. 

45. U.S.—Cook V. Cook, Vt., 72 S.Ct. 
157, 342 U.S. 126, 96 L.Ed. 146— 
State of Minnesota v. National Tea 
Co., Mmn., 60 S.Ct. 676, 309 U.S. 
551, 84 L.Ed. 920. 

46. U.S.—Villa v. Van Schaick, N. 
Y., 57 S.Ct. 128. 299 U.S. 152, 81 L. 
Ed. 91. 

47. U.S.—Kovacs v. Brewer, N.C., 78 
S.Ct. 963. 356 U.S. 604, 2 L Ed.2d 
1008—Honeyman v. Hanan, N.Y., 
57 S.CL. 350. 300 U.S. 14, 81 L.Ed. 
476, appeal dismis.sed 58 S.Ct. 273. 
302 U.S. 375, 82 L.Ed. 312. 
Ambiguous or obscure adjudica¬ 
tions by state courts do not bar a 
determination by the Supreme Court 
of the validity under the Federal 
Constitution of state action, and in¬ 
telligent exercise of its appellate 
powers compels the Supreme Court 
to ask for the elimination of the ob¬ 
scurities and ambiguities from the 
opinions In such cases so that the 
court can ascertain whether Its ju¬ 
risdiction to review should be in¬ 
voked. 

U.S.—State of Minnesota v. National 
Tea Co., Minn., 60 S.Ct. 676, 309 
U.S. 651, 84 L.Ed. 920. 

48. U.S.—State of Minnesota v. Na¬ 
tional Tea Co., supra. 

48.6 U.S.—Dixon v. Duffy, Cal., 72 
S.Ct. 10, 342 U.S. 33. 96 L.Ed. 46 
—Loftus V. People of State of Ill., 
Ill., 68 S.Ct. 1212, 334 U.S. 804, 92 
L.Ed. 1737—Herb v. ritcalrn. Ill., 
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pretnc Court was advised that the state legislature 
repealed the statute, the constitutionality of which 
was drawn in question by the appeal, the cause will 
be continued for such jjcriod as would enable the 
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appellant with all convenient speed to secure in an 
appropriate state proceeding a determination as to 
the effect of the repeal on the matters raised in the 

appeal.48-10 


X. COURTS OF APPEALS 


A. IN GENERAL 


§ 282 . Creation of Court 

The courts of appeals are inferior, constitutional, fed¬ 
eral courts, created by statute for the purpose of facili¬ 
tating the prompt disposition of cases and relieving the 
Supreme Court from the oppressive burden of general 
litigation. 

Although courts of appeals are constitutional 
courts in the sense that they are established under 
the specific power given in Article III § 2 of the 
Federal Constitution,they are inferior federal 
courts'^s *'*^ created by statute^^ for the purpose of 
facilitating the prompt disposition of cases and re¬ 
lieving the Supreme Court from the oppressive bur¬ 
den of general litigation, which impedes the exam¬ 
ination of cases of public concern and operates 
to the delay of suitors.^® 

As presently constituted by 28 U.S.C.A. § 41, there 


are eleven judicial circuits, including the District 
of Columbia, which was added as a separate circuit 
in the 1948 revision of the old Judicial Code.®®*® 
There was one court for each of the nine judicial 
circuits, as originally created in 1891 by the Judici¬ 
ary Act,*’! which took effect immediately notwith¬ 
standing provisions that the jurisdiction of the Su¬ 
preme and circuit courts was not thereby to be im¬ 
paired in cases of pending appeals.**2 By Act of 
February 28, 1929, a tenth circuit was added.*’^ 

The emergency court of appeals was created by 
the Emergency Price Control Act of 1942, 50 U.S.C. 
A.Appendix § 924 (c), and continued by the Defense 
Production Act of 1950, 50 U.S.C.A.Appendix § 2108 
(c). The provisions of the statutes creating the 
court and defining its jurisdiction have been held 
valid. 


6r. S.Ct. 459, 324 U.S. 117, 89 Iv Ed. 

789. 

Iietter 

Letter, not apparently a part of the 
ftKse record, received by clerk of 
ITnited Statc.s Supreme Court from 
clerk of supreme court of California 
was not a sutllcient determination of 
whether denial by California supremo 
court of post-conviction petition for 
writ of habeas corpus was based on 
adequate independent state grounds 
or on federal constitutional ground 
and hence cause would be further 
continued to enable petitioner to se¬ 
cure from California court its otll- 
elal determination on such issue. 
lj.S.«-.I)lxon V. Duffy, Cal., 72 S.Ct. 

859, 343 U.S. 393, 96 L.Ed. 1020. 

Decisions without opinion 

Where throughout proceedings in 
state courts petitioner had preserved 
federal questions but decisions of 
California courts denying petitions 
for writ of prohibition and W’rit of 
certiorari were without opinion so 
that United States Supreme Court 
did not know whether California 
courts found it necessary to decide 
any federal question, case would be 
continued to enable petitioner to ap¬ 
ply to California courts for certifi¬ 
cate or other expression to show 
whether or not Judgments were based 
on determination of a federal ques¬ 
tion. 

U.S.—Hammerstein v. Superior Court 

of Cal., in and for Los Angeles 


County, Cal., 71 S.Ct. 521, 340 U.S. 
622, 95 L.Ed. 586. 

48.10 U.S.—Palmer Oil Corp. v. 
Amerada Petroleum Corp., Okl., 72 
S.Ct. 11, 342 U.S. 35, 96 L.Ed. 47. 
48.50 U.S.—Old Colony Trust Co. v. 
Commissioner of Internal Revenue*, 
Mass, 49 S.Ct. 499, 279 U.S. 716, 73 
L.Ed. 918, questions answered 
S. V. Boston & Maine R. R., 49 S. 
Ct. 505, 279 U.S. 732, 73 L.Ed. 929. 
conformed to, C.C.A., 33 F.2d 890, 
and conformed to, C.C.A., Old Colo¬ 
ny Trust Co. V. Commi.ssioner of 
Internal Revenue, 33 I'\2d 891. 

Application of L. B. & W. 4217, 
C.A.Alaska, 238 F.2d 163. 

48.55 U.S.—O. F. Nelson & Co. v. 

U. S.. C.A.Cal., 169 F.2d 833. 

49. U.S.—Delaware, L. & W. R. Co. 

V. Rellstab, C.C.A.N.J., 15 F.2d 137, 
reversed on other grounds 48 S.Ct. 
203, 276 U.S. 1, 72 L.Ed. 439. 

Court of appeals of District of Co- 

Inmhia was created by an act of Con¬ 
gress. approved February 9, 1893, 27 
St. at L. p 434, and its name was 
changed to the United States court 
of appeals for the District of Colum¬ 
bia by Act of June 7, 1934, 48 St. at 
L. p 926. 

50. U.S.—Lau Ow Bew v. U. S., Cal., 
12 S.Ct. 517, 144 U.S. 47, 36 L.Ed. 
340. 

25 C.J. p 961 note 27. 

50.5 Prior to rsvisioa of oods 

(1) Court of appeals of District] 
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of Columbia was held to be a circuit 
court of appeals within the meaning 
of a particular .statute. 

U.S.—Swift & Co. V. U. S., App.D.C., 
48 S.Ct. 311, 276 U.S. 311, 72 L.Ed 
587. 

(2) Other authority held it not to 
be a circuit court of appeals. 

D.C.—In re Mattulath, 37 App.D.C. 
410. 

51. U.S.—Textile Mills Securities 
Corporation v. Cornmi.ssKmer of 
Internal Revenue. 62 S.Ct. 272, 314 

U. S. 326, 86 L.Ed. 249—U. S. v. 
Win,slon, Wash., 18 S.Ct. 701, 170 

V. S. 522, 42 L Ed. 1130. 

25 C.J. p 961 note 25. 

52. U.S.—Gulf, C. & S. F. R. Co. v. 
Shane. Ind.Terr., 15 S.Ct. 641, 157 
U.S. 348. 39 L.Ed. 727. 

53. U.S.—McClintock v. U. S., C.C.A. 
Kan.. 60 F.2d 839. 

53.5 U.S.—Yakus v. IT. S., Mass., 64 
S.Ct. 660, 321 U.S. 414, 88 L.Ed. 834 
—Lockerty v. Phillips, N.J., 63 S. 
Ct. 1019, 319 U.S. 182, 87 L.Ed. 1339. 

Samett v. R, F. C., C.C.A.Colo., 
165 F.2d 605, certiorari denied 68 
S.Ct. 1017, 334 U.S. 812, 92 L.Ed. 
1743—Taylor v. Brown, Em.App., 
137 F.2d 654, certiorari denied 64 
S.Ct. 194, 320 U.S. 787, 88 L.Ed. 
473. 

U. S. V. Central Packing Corpo¬ 
ration. D.C.N.Y., 61 P.Supp. 818— 
Brown v. Lee, D.C.Cal., 61 F.Supp. 
85—U. S. V, Sosnowits & Lotsteiu, 
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§ 283. Personnel of Court 

The Judges eligible to sit on a court of appeals are 
the circuit justice assigned to the circuit, the circuit 
Judges, and, when needed, the district Judges. The court 
may consist of three or, in some circuits, of more than 
three Judges. 

Under the provisions of the various related stat¬ 
utes, 28 U.S.C.A. §§ 41-47, 292, dealing with the 
creation and composition of courts of appeals, in¬ 
cluding the allotment of justices of the Supreme 
Court to the circuits, the judges of a court of ap¬ 
peals are drawn from three sources—the chief jus¬ 
tice or associate justice of the Supreme Court as¬ 
signed to the circuit, the circuit judges, and the 
district judges.^^ Circuit judges become ex officio 
judges of the respective courts of appeals,®^ but 
district judges are drawn on only in case a full 
court cannot be made up by tlie circuit justice and 
the circuit judges. 

A United States court of appeals consists of three 
circuit judges, and in circuits having more than 
three judges, it consists of a ‘'division’* of three 
judges. In exceptional circumstances it may consist 
of all the active members of the circuit sitting in 
banc. A “division” court is no less a court than an 
“in banc” court.^<*-5 When upon the original cal¬ 
endaring of a case it is assigned for hearing and 
decision to a division of three judges such division 
constitutes the court.5G-io The assignment of causes 
for hearing of appeals pending in the court is at 
all times and in all circumstances, save only as to 

D.C.Conn., 60 F.Supp. 686—Brown 
V. Ayello, D.C.Cal., 50 F.Supp. 391 
—^U. S. V. Hark, D.C.Mass., 49 F. 

Supp. 95, reversed on other grounds 
64 S.Ct. 359, 320 U.S. 531, 88 L.Ed. 

290, rehearing denied 64 S.Ct. 517, 

321 U.S. 802, 88 U.Ed. 1089—U. S. v. 

Slobodkin, D.C.Mass., 48 F.Supp. 

913—Henderson v. Klmmel, D.C. 

Kan., 47 F.Supp. 636. 

Ala.—Klttrell v. Hatter, 10 So.2d 827, 

243 Ala. 472. 

Ohio.—Kirschbaum v, Mobley, 12 
Ohio Supp. 6. 

Jurisdiction of, and procedure In, 
court see War and National De¬ 
fense S§ 99-101, 106, 141, 148, 177. 

64. U.S.—Textile Mills Securities 
Corporation v. Commissioner of In¬ 
ternal Revenue, 62 S.Ct. 272, 314 
U.S. 326, 86 L.Ed. 249. 

Lang’s Estate v. Commissioner 
of Internal Revenue, C.C.A., 97 F. 

2d 867. 

55. U.S.—Textile Mills Securities 
Corporation v. Commissioner of In¬ 
ternal Revenue, 62 S.Ct. 272, 314 U. 

S. 326, 86 L.Ed. 249. 

56 . U.S.—Textile Mills Securities 
Corporation v. Commissioner of In¬ 
ternal Revenue, supra. 


disqualification of a judge, the exclusive right 
and duty of the whole court, and it is not a privilege 
of litigants to request that their cases be heard by 
any selected court sitting in division or sitting in 
banc.5®'i5 

The word “quorum,” as used in the statute provid¬ 
ing that a majority of the number of judges author¬ 
ized to constitute a court or division thereof shall 
constitute a quorum, means such a number of the 
members of the court as may legally transact judi¬ 
cial business. 

Court in banc. It is provided by a statute enact¬ 
ed in 1948, 28 U.S.C.A. § 46 (c), that cases and 
controversies shall be heard and determined by a 
court or division of not more than three judges 
unless a hearing or rehearing before the court in 
banc is ordered by a majority of the circuit who are 
in active service, and that a court in banc shall con¬ 
sist of all active circuit judges of the circuit. The 
statute was not intended to abrogate the tradition 
of three-judge courts,and its obvious intend¬ 
ment is to perpetuate the courts of appeals as courts 
of three judges in all cases save those in which 
an in banc hearing is ordered.^^-^o 

The statute is not addressed to litigants, but to 
the court of appeals. It deals not with rights, 
but with power; it is a grant of power. It vests in 
the court the power to order hearings in banc, and 
to establish the procedure governing the exercise 
of that powcr.56.35 jt gQes no further; litigants 

56.15 TT.S.—Bridges V. U. S., C.A. 
Cal., 2U1 F.2d 254. 

56.20 U.S.—Tobin v. Ramey, C.A.La., 
206 F.2d 505. 

56.25 U.S.—W'estern Pac. R. Corp. 
V. Western Pac. R. Co., Cal., 73 S. 
Ct. 656, 346 U.S. 247, 97 L.Ed. 986. 

56.30 U.S.—^Western Pac. R. R. Corp. 
V. Western Pac. R. Co., C.A.Cal., 
197 F.2d 994, vacated on other 
grounds Western Pac. R. R. Corp. 
v. Western Pac. R. Co., 73 S.Ct. 656, 
345 U.S. 247, 97 L.Ed. 986, rehear¬ 
ing denied 206 F.2d 496, certiorari 
denied 74 S.Ct. 241, 346 U.S. 910, 98 
L.Ed. 407, and Metzger v. Western 
Pac. R. Co., 74 S.Ct. 242, 346 U.S. 
910, 98 L.Ed. 407, rehearing de¬ 
nied Western Pac. R. Corp. v. West¬ 
ern Pac. R. Co., 74 S.Ct. 376, 346 U. 
S. 940, 98 L.Ed. 428. 

66.35 U.S.—Western Pac. R. Corp. 
v. Western Pac. R. Co.. Cal., 73 S. 
Ct. 666, 846 U.S. 247, 97 L.Ed. 986. 

ratifioatioa of court do. 

cisloa 

Statute is a legislative ratifleation 
of Textile Mills Security Corp. v. 
Commissioner of Internal Revenue, 
62 S.Ct. 272. 314 U.S. 326, 86 L.Bd. 


“Pull court,” as used in this con¬ 
nection, refers to the court which 
contains the permissible complement 
of Judges, as distinguished from a 
quorum of two, and the permissible 
complement is a bench of three judg¬ 
es. 

U.S.—Textile Mills Securities Corpo¬ 
ration V. Commissioner of Internal 
Revenue, supra. 

Court composed of district Judges 
aloue 

In the absence of the chief justice 
or an associate justice of the Su¬ 
preme Court, or of a circuit judge, 
a circuit court of appeals is legally 
constituted where made up of three 
district judges of the circuit, regu¬ 
larly designated by particular assign¬ 
ments to attend as members for the 
term. 

U.S.—Peters v. Hanger, Va., 136 P. 
181, 69 C.C.A. 197. 

66.6 U.S.—Bridges v. U, S., C.A.Cal., 
201 F.2d 254. 

66.10 U.S.—Bradley Min. Co. v. 
Bolce, C.A.Idaho, 205 F.2d 937, cer¬ 
tiorari denied 74 S.Ct. 125, 346 U. 
S. 874, 98 L.Ed. 382. 
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arc given no statutory right to compel each member 
•of the court to give formal consideration to an ap¬ 
plication for a hearing in banc, and the statute 
leaves with the parties and their attorneys only the 
function of suggesting to the court that it convene 
and hear in banc.^^-^® It neither forbids nor re¬ 
quires ea<'h active member of a court of appeals 
to entertain each petition for a hearing in banc. 
The court is left free to devise its own administra¬ 
tive machinery to provide the means whereby a ma¬ 
jority may order such a hearing. The manner in 
which the power is to be administered is left to the 
court itself, and each court of appeals is vested with 
a wide latitude of discretion to decide for itself just 
how that power shall be cxerciscd,^®*'*^ although it 
is the responsibility of the Supreme Court to define 
the fundamental requirements to be observed by the 
court of appeals and insure their observance. 

The statute does not compel the court to adopt 
any particular procedure governing the exercise of 
the power. Consistent with the statute, the court 
may adopt a practice whereby the majority of the 
full bench may determine whether there will be 
hearings in banc, or they may delegate the respon¬ 
sibility for the initiation of the in banc power to the 
divisions of the court, although the court is required 
to insure that the majority of active circuit judges 
always retains the power to revise the procedure 
and withdraw whatever responsibility may have been 
delegated to the division.56-55 

Whatever the procedure which is adopted, it 
should be clearly explained so that the members 
of the court and litigants in the court may become 
thoroughly familiar with it,56-60 and it should not 
prevent a litigant from suggesting to those judges 
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who, under the procedure established by the court, 
have the responsibility of initiating a hearing in 
banc, that his case is an appropriate one for the 
exercise of the power, or in any way deprive the 
court of the power to initiate in banc hearings sua 
spontc.56.65 The court should determine and clearly 
set forth the particular procedure it will follow in 
exercising its in banc power. The question of 
whether a cause should be heard in banc is an issue 
which should be considered separate and apart 
from the question of whether there should be a re¬ 
hearing by the division.®6.70 

Prior to the enactment of the statute it was held 
that the provisions of the existing statutes manifest 
a purpose to constitute in some circuits a circuit 
court of appeals of more than three judges.®^ Thus, 
it was held that a provision that “the circuit judges 
in each circuit shall be judges of the circuit court 
of appeals in that circuit’* manifests the purpose 
that the size of the circuit court of appeals shall not 
be less than the number of circuit judges authorized 
by law in that circuit, notwithstanding the provision 
that such a court shall consist of three judges,®® 
and notwithstanding the further provision that each 
circuit judge shall sit as one of the judges of the 
court of appeals in that circuit from time to time 
according to law.®® 

Further it was held that the term “court,** as 
used in these statutes, does not mean three judges 
when the court is sitting, and all the judges when 
other functions are performed, but comprises the en¬ 
tire number of judges in each circuit, so that, not 
merely three, but all the judges in active service of 
the court in a particular circuit may sit in banc.®® 


249, a decision which went no fur¬ 
ther than to sustain the power of a 
court of appeals to order a hearing 
In banc. 

U.S.—^Western Pac. R. R. Corp. V. 

Western Pac. R. Co., supra. 

56.40 U.S.—^Western Pac. R. Corp. 

V. Western Pac. R. Co., supra. 

66.45 U.S.—^Western Pac. R. Corp. 

V. Western Pac. R. Co., supra. 
56.50 U.S.—^Western Pac. R. Corp. V. 
Western Pac. K. Co., supra. 

56.55 U.S.—-Western Pac. R. Corp. 
V. Western Pac. R. Co., supra. 

56.60 U.S.—Western Pac. R. Corp. v. 
Western Pac. R. Co., supra. 

56.65 U.S.—Western Pac. R. Corp. v. 
Western Pac. R. Co., supra. 

56.70 U.S.—^Western Pac. R. Corp. v. 
Western Pac. R. Co., supra. 

j 57. U.S.—Textile Mills Securities 
Corporation v. Commissioner of In¬ 


ternal Revenue, 62 S.Ct. 272, 314 1 
U.S. 326, 86 L.Ed. 249. j 

Three Judges under origrinal act 

(1) By the original Act of March 
3, 1891, each circuit court of appeals 
was to consist of three judges, of 
whom two constituted a Quorum. 

U.S.—Textile Mills Securities Corpo¬ 
ration V. Commissioner of Internal 
Revenue, supra. 

(2) This act was not amended by 
the later creation of additional cir¬ 
cuit judgeships so as to enlarge the 
number of Judges at any session be¬ 
yond the original limit of three. 
U.S.—Lang’s Estate v. Commission¬ 
er of Internal Revenue, C.C.A., 97 
P.2d 867. 

58. U.S.—Textile Mills Securities 
Corporation v. Commissioner of In¬ 
ternal Revenue, 62 S.Ct. 272, 314 U. 
S. 326, 86 L.Ed. 249. 

59. U.S.—Textile Mills Securities 
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Corporation v. Commissioner of In¬ 
ternal Revenue, supra. 

**A.ocordiag to law” refers to time 
of sitting rather than to section pro¬ 
viding that circuit courts of appeals 
should consist of three judges. 

U.S.—Textile Mills Securities Corpo¬ 
ration V. Commissioner of Internal 
Revenue, supra. 

60. U.S.-Textile Mills Securities 
Corporation v. Commissioner of In¬ 
ternal Revenue, supra. 

“Court,” as ussd lu diffsrsat ssatsuo. 

ss 

In statute providing that circuit 
court of appeals should consist of 
three judges, and in a later sentence 
prescribing duties of court other than 
hearing and deciding appeals, the 
word "court” was used in the same 
sense, and did not change meaning 
when the separate sentences were 
sectionalized in the code, and could 
not be construed as meaning that 



§ 284 FEDERAL COURTS 

§ 284. Rules and Conduct of Business 

A court of appeals it governed, at to mattert of 
procedure, by the rulee of practice and procedure Jn 
the federal courtt, although it may ettablith rulet and 
regulationt for the conduct of itt butinett. 

With respect to matters of procedure, a court 
of appeals is governed, not by the rules of practice 
and procedure in the state court, but by those in the 
federal courts,such as by the Federal Rules of 
Civil Procedure, Rules 73 - 76 , 28 U.S.C.A., relating 
to and regulating appeals to a court of appeals,^2 
or by rules of criminal procedure promulgated by 
the Supreme Court by authority of 18 U.S.C.A. § 
3772 and made applicable to criminal procedure 
in the court of appeals by rule of the latter court.®--^ 

Where the legislature grants the grace of an ap¬ 
peal, the appellate court has the right to prescribe 
and to enforce the rules according to which the ap¬ 
peal shall be prosecuted,and under the pro¬ 
visions of 28 U.S.C.A. § 2071, a court of appeals 
may establish rules and regulations for the conduct 
of its business, within its jurisdiction as conferred 
by law. The Federal Rules of Civil Procedure, 28 
U.S.C.A., do not apply to procedure in the court 


36 c. J. s. 

of appeals, although the court of appeals under its 
authority to make its own rules, has in several cir¬ 
cuits adopted the Rules of Civil Procedure, either 
in whole or in part, where applicable, as a part of its 
own rules,®"-^® but if the court has a rule of its own 
covering the question under considi ration, it is 
better practice to apply its own rule.*^- -® 

Such a rule ma}'' be established for the purpose of 
expediting and simplifying the practice' and proce¬ 
dure in a court of appeals.63 It is applicable to ap¬ 
peals from a federal district court within the judi¬ 
cial circuit,63.5 and has the force and elTect of law, 
unless it is in conflict with an act of Congress.6^ 
A rule of a court of appeals which allows the court 
to sit in banc has been held valid.65 

The United States court of appeals for the District 
of Columbia has authority to prescribe for the Dis¬ 
trict of Columbia rules relating to proof in criminal 

cases.6^-5 

Judges of the court of appeals will not knowingly 
review, reverse, or overrule decisions of other judg¬ 
es of the same court.66 


court, when sitting, should consist 
of three judges drawn from a panel 
of such larger number as might from 
time to time be authorized. 

TT.S.—Textile Mills Securities Corpo¬ 
ration V. Commissioner of Internal 
Revenue, supra. 

61. IT.S.—Dallas Ry, & Terminal Co. 
V, Sullivan, C.C.A.Tex.. 108 F.3d 
581—Rryan v. Fumio Arai, C.C.A. 
Hawaii. 64 F.2d 964. 

25 C.J. p 971 notes 35, 36. 

62. U.S.—Preston v. ^tna Life Ins. 
Co., C.A.Ill., 174 F.2d 10. certiorari 
denied Aetna Life Ins. Co. v. Pres¬ 
ton, 70 S.Ct. 80, 338 U.S. 829, 94 L. 
Ed. 604—U. S. ex rel. Rempas v. 
Schlotfeldt. C.C.A.Ill., 123 F.2d 109 
—Miller v. U. S., C.C.A.Ill., 117 F. 
2d 256, certiorari denied 61 S.Ct. 
1114, 313 U.S. 691, 85 L.Ed. 1546. 

Ashley v. Keith Oil Corp., D.C. 
Mass., 7 F.R.D. 689. 

Formerly a circuit court of appeals 
could not adopt any practice incon¬ 
sistent with the federal equity rules. 
U.S.—Roosevelt v. Missouri State 
Life Ins. Co., C.C.A.Ark., 70 F.2d 
939. 

Northwestern Mut. Life Ins. Co. 
V. Keith, Kan., 77 F. 374, 23 C.C.A. 
196. 

62.5 Orlmlma contempt 

U.S.—U. S. ex rel. Brown v. Lederer, 
C.C.A.Ill., 139 F.2d 861. 

62.10 U.S.—Snyder v. Buck, App.D. 
C., 71 S.Ct. 93. 340 U.S. 15, 96 L. 
Ed. 16. 


Meyer v. Territory of Hawaii, C. 
C.A.Hawaii, 164 F.2d 815. certio¬ 
rari denied 68 S.Ct. 738, 333 U.S. 
860. 92 LEd. 1139, and 68 S.Ct. 739, 
333 U.S. 860, 92 L.Ed. lllO-Unit- 
ed Wholesale v. Humphrey, C.A., 
203 F.2d 198. 

62.15 IT.S.— Hines v. Royal Indem, 
Co., C.A.Ky.. 253 F.2d 111. 

62.20 U.S.—Hines v. Royal Indem. 
Co., supra. 

63. U.S.—U. S. ex rel. Rempas v. 
Schlotfeldt, C.C.A.Ill., 123 F.2d 109. 
Power of district courts is not ex. 

tended by rules of appellate courts. 
U.S.—Clarke v. Hot Springs Electric 
Light & Power Co., C.C.A.Wyo., 76 
F.2d 918, certiorari denied 56 S.Ct. 
147. 296 U.S. 624, 80 L.Ed. 443. 

Hagerman v. Moran, C.C.A.Nev., 
76 F. 97, 

63.5 U.S.—Anderson v. U. S., C.A. 
Ala.ska, 218 F.2d 780. 

64. U.S.—Anglin & Stevenson v. U. 
S.. C.C.A.Okl., 160 F.2d 670, certio¬ 
rari denied 67 S.Ct. 1514, 331 U.S. 
834, 91 L.Ed. 1847—In re Hargrove. 
C.C.A.Tex., 96 F.2d 168. 

Nash V. Raun, D.C.Pa., 67 F. 
Supp. 212. 

D.C.—Bradley v. Pace, 183 F.2d 806, 
87 U.S.App.D.C. 11. 

65. U.S.—Oughton v. National La¬ 
bor Relations Board, C.C.A., 118 F. 
2d 486, certiorari denied 62 S.Ct. 
486, 315 U.S. 797, 86 L.Ed. 1198, and 
Gibbs V. National Labor Relations 
Board, 62 S.Ct. 486, 316 U.S. 797, 
86 L.Ed. 1198—Commissioner of In¬ 
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ternal Revenue v. Textile Mills Se¬ 
curities Corporation, C\C.A., 117 F. 
2d 62, affirmed Textile Mills Secu¬ 
rities Corporation v. Commi.s.sion- 
er of Int(*rnal Revenue, 62 S ('‘t. 
272, 314 U.S. 326. 86 LEd 249. 

65.5 D.C.—Kelly v. U. S., 194 F.2d 
150, 90 U.S.App.D.C. 125. 

X>nt7 of appellate court in sha])- 
ing rules of evidence relates to pro¬ 
priety of admitting evidence, and 
that power is not to be used as an 
indirect mode of disciplining miscon¬ 
duct, especially where judgment is 
collaterally attacked by habeas cor¬ 
pus on ground that involuntary con¬ 
fession was used in obtaining con¬ 
viction. 

D.C.—Eury v. Buff, 146 F.2d 17, 79 
U.S.App.D.C. 289. 

66 . U.S.—Donnelly Garment Co. v. 
National Labor Relations Board, 
C.C.A., 123 F.2d 215. 

Remedy iu court la bauo 
Division of court of appeals is not 
free to overrule recent decision of 
such court since such action will be 
taken only by the entire court sitting 
in banc. 

U.S.—Davis v. Peerless Ins. Co., 255 
F.2d 534, 103 U.S.App.D.C. 126! 
Remedy la Supreme Court 
Where judges who constituted the 
court of appeals to which petitions 
of employer and workers' union to 
set aside cease and desist order of 
National Labor Relations Board was 
Anally submitted were not the same 
judges who originally passed on the 
sufficiency of the employer’s and the 
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FEDERAL COURTS § 285 

§ 285. Jurisdiction in General exist, it cannot be created in the court by the raising 

The court of appeal. 1. an appellate court with the constitutional questionS.67-25 
function of considering and rectifying errors of the trial 

court, and its Jurisdiction is purely statutory and appel- By virtue of the provisions of 28 U.S.C.A. §§ 1291- 

1294, the jurisdiction of the court of appeals is pure- 
The court of appeals is an appellate court with ly and exclusively appellate.®® It is without the 

the function of considering and rectifying errors jurisdiction over original suits conferred on district 

of the trial court,®® -''® and a case or controversy may courts by statute,®®-'' and it can pass on the merits 

come before it provided it involves neither advisory of a cause only by way of review.®® It has no 

nor executive action by it.®®-®® Its jurisdiction is original jurisdiction except such as may be ncces- 

purely statutory.®*^ It is a court of limited jurisdic- sary to aid, protect, or enforce its appellate jurisdic- 

tion®7-5 and it has only such powers as Congress has tion,^® and in the absence of statute so providing has 

conferred by statute.®^ !® Unless a cause comes to no jurisdiction of an original action for review,'^®-® 

it within the statutory grant of power, it has no au- cannot entertain an original suit to annul a judgment 

thority to deal with it,®''-^® and is bound to refuse or decree of a lower court,*^®-^® and cannot deter- 

stia si)onte to assume jurisdiction not conferred on mine any controversy which has not been determined 

it.67 .20 5 q where jurisdiction does not otherwise by any court of original jurisdiction.*^®-!® It is 


union’.s Mppliontiona for leave to ad- 
duct- additional evidfnoc and who de- 
ni»‘d Ihnse applications, the court 
w’ould not. on final submission of 
cast-, consider such application.s. and 
if court erred in denyingr an oppor¬ 
tunity to jirovc that the board was 
not an impartial triliunal, the error 
was one which properly could be 
corrected only by the I'fnited States 
Supreme Court. 

U.S—Dcnnelly Garment Co. v. Na¬ 
tional Labor Itelations Board, C.C. 
A., 123 F.2d 2ir). 

66.50 TI.S.—Crutchfield v. U. S., C. 

C.A.Cal., 14 2 F.2d 170. 

66.55 TT.S—Old Colony Trust Co. v. 
C(»mmis.sioner of Internal Kevenue, 
IVIass.. 49 S.Ct. 499, 279 U.S. 716, 7.’* 
L.Ed. 91S, questions answered U. 
S. V. Boston S: Maine R. R., 49 S. 
Ot. 50.1, 279 U.S. 732, 73 L.Ed. 929. 
coiiforuied to, C.C.A., 3.3 F.2d 890, 
and conformed to, C.C.A., Old Colo¬ 
ny Trust Co. V. Commissioner of 
Internal Revenue, 33 F.2d 891. 

Applie.-ition of L. B. W. 4217, 
C.A.Alaska, 238 F.2d 163. 

67. U.S.—In re MacNeil Bros. Co., 
C.A.Mass,, 259 F.2d 386—U. S. v. 
Affne. C.C.A.Pa.. 161 F.2d 331— 
Millslag-le V. Olson, C.C.A.Neb., 130 
F.3d 212—I.<eimer v. Stale Miit. Life 
Assur. Co. of Worcester, Ma.ss., C. 
C.A.Mo., 106 F.2d 793. appeal dis¬ 
missed, 107 F.2d 1003—In re Phila- 
delphi.a & Readintr Coal & Iron 
Co., C.C.A.Pa., 103 F.2d 901-»Dods:e 
Mfg-. Co. v. Patten, C.C.A.Ind., 43 
F.2d 472—Emlonton Refining Co. 
V, Chambers, C.C.A.Pa., 14 F.2d 
164. 

67.5 TT.S,—Stone v. Wyoming Su¬ 
preme Court, C.A.Wyo., 236 P.2d 
275 —Atchison, T. & S. F. Ry. Co. 
V. Jackson, C.A.Kan., 235 F.2d 390 
—Hartford Acc. & Indem. Co., to 
Use of Silva v. Interstate Equip¬ 
ment Corp.. C.A.N.J., 176 P.2d 419, 
certiorari denied Interstate Equip¬ 


ment Corp. V. IT, S. Dist. Court for 
List, of N. J.. 70 S.Ct. 250. 338 U S. 
899, 94 L.Ed. 553, and Interstate 
Equipment Corp. v. U. S. List. 
Court for Dist. of N. J., 70 S Ct. 
250, 338 U.S. 900, 94 L.Ed. 553— 
Bowles V. Culhane, C.C.A.Ill,, 151 
F.2d 504. 

67.10 U.S.—Central Stat<‘s Elec. Co. 

V. City of Muscatine, Iowa, 65 S. 
(^t. 321 U.S. 138, 89 L.Ed. 801. 

mandate amended on other grounds 
65 S.Ct. 1189, 325 U.S. 836. 89 L.Ed. 
1963. 

D.(\~.Shaw V. V S., 209 F.2d 811, 93 
tr.SApp.DC. 300. 

67.15 U.S.— IT S. V. Agne, C.C.A.Pa., 

161 F2d 331. 

67.20 U.S.—Bass V. Baltimore & O. 
Terminal R. Co., CC.A.Ill., 142 F. 
2d 779, certiorari denied 65 S.Ct. 
135, 323 U.S. 775, 89 L.Ed. 619. 
67.25 D.C.—Shaw v. U. S., 209 F.2d 
811, 93 U.S.App.D.C. 300. 

68. U.S.—Hullom v. Ziel, C.A.Mich., 

266 F,2d 646—Trust Co. of Chicago 
v. Pennsylvania H. Co., C.A.lll., 183 
F.2d 64 0. 21 A.L.R.2d 238—Minne¬ 
haha County, S. D. v. Kelley, C.C.A, 
S.D., 150 F.2d 356—Mutual Life 
Ins. Co. of New Tork v. Holly, C.C. 
A.Ill., 135 F.2d 675—Smith v. Amer¬ 
ican Asiatic Underwriters, Federal. 
Inc., U. S. A., C.C.A.Chlna, 134 F.2d 
233—Stephenson v. Equitable Life 
Assur. Soc. of U. S., C.C.A.Va., 92 
406—Hall v. U. S., C.C.A.Okl., 
78 F.2d 168—Minnesota & Ontario 
Paper Co. v. Molyneaux, C.C.A., 70 
P.2d 545—Federal Trade Commis¬ 
sion V. Balme, C.C.A,, 23 F.2d 616, 
certiorari denied Balme v. Federal 
Trade Commission, 48 S.Ct. 560, 
277 U.S. 698, 72 L.Ed. 1007—Dela¬ 
ware, L. & W. R. Co. V. Rellstab. 
C.C.A.N.J., 16 F.2d 137, reversed 
on other grounds 48 S.Ct. 203, 276 
U.S. 1, 72 L.Ed. 439—Frankel v. 
Woodrough, C.C.A.Neb., 7 F.2d 796. 
26 C.J. p 963 note 66. 
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Power to issue writs In aid of appel¬ 
late Jurisdiction see infra § 286. 

68.5 T^S.—American Federation of 
Labor V. National Labor Relations 
Board. App.D.C., 60 S.Ct. 300, 308 
U.S. 401, 84 L.Ed. 347. 

69. U.S.—Stephenson v. Equitable 
Life Assur. Soc. of U. S., C.C.A.Va., 
92 F.2d 406. 

70. U.S.—Semel v. U. S., C.C.A.La., 
158 F2d 229—Hall v. XT. S., C.C.A. 
Okl., 78 F.2d 168—Frankel v. Wood- 
rough. C.C.A.Neb., 7 F.2d 796. 

25 (\J. p 963 note 56. 

Court held without original Jurisdio- 
tiou 

(1) Of receivership proceedings. 
U.S.—U. S. V. Otley, C.C.A.Or., 116 

P".2d 968. 

(2) To grant Injunctive relief 
against maintenance of any more 
suits in state or federal courts In¬ 
volving land sold under foreclosure 
and in the possession of former mort¬ 
gagee. 

U.S.—Garlington v. Wasson, C.C.A. 
Tex, 164 F.2d 243, certiorari denied 
68 S.Ct. 1337, 334 U.S. 827. 92 L.Ed. 
1766. 

(3) To issue Injunction or restrain¬ 
ing order ag-unst state official, even 
though he may be exceeding his stat¬ 
utory authority. 

U.S.—Wooten V. Bomar, C.A.Tenn., 
266 P.2d 27. 

70.5 U.S.—City of Dallas, Tex, v. 
Rentzcl, C.A.5, 172 F.2d 122, cer¬ 
tiorari denied 70 S.Ct. 99, 338 U.S. 
868, 94 L.Ed. 525. 

70.10 D.C.—Hartman v. Masters, 19 
F.2d 670, 67 App.D.C. 196, certiorari 
denied Modern Workmen of the 
World V. Hartmann, 48 S.Ct. 84, 
276 U.S. 647, 72 L.Ed. 418. 

70.15 U.S.—Smith v. American Asi¬ 
atic Underwriters, Federal, Inc., 
U. S. A.. C.C.A.Chlna. 134 F.2d 333. 



§§ 285-286(1) FEDERAL COURTS 36 C.J.S. 

not the function of the court to supervise laymen in of the emergency court of appeals is purely statu- 
the practice of law.^®-2® tory.'^’^-® 

The court of appeals has no general superintend¬ 
ence over district courts and cases in them,'^®-^® § 286(1). Issuance of Writs 

and cannot impose any sanction that would pro- pp„„ ,p writt, 

hibit a United States judge or any other person which may be necessary or appropriate for the exercise 

from making a complaint to the attorney general of of its appellate or potential appellate jurisdiction. 

the United States if he believes that a federal stat- Although the Federal Rules of Civil Procedure do 
ute is being violated,7® *® but may interfere only f^pce to the courts of ap- 

when and to the extent that the laws provide.’®-®® peals,’2 such courts have general power, under the 

The court of appeals, like all courts of the United provisions of 28 U.S.CA. § 1651, usually referred 

States, has inherent power to issue letters roga- ..An Writs" statute, to issue all writs which 

tory.7®-<® It is subject to the supervisory jurisdic- necessary or appropriate for the exercise of 

tion of the Supreme Court.” their appellate’® or potential appellate’®® jurisclic- 

Emergcncy court of appeals. The jurisdiction tion, such as writs of supersedeas,’^ scire facias,’® 


70.20 U.S.—Springer v. Best, C.A. 
Cal., 266 F.2d 848. 

70.25 U.S.—Wooten v. Bomar, C.A. 
Tenn„ 266 P.2d 27—In re MacNeil 
Bros. Co., C.A.Mass.. 259 P.2d 386 
—Lewis V. United Gas Pipe Line 
Co., C.A.La.. 194 F.2d 1005, certio¬ 
rari denied 72 S.Ct. 1083, 343 U.S. 
974. 96 L.Ed. 1368. 

U. S. V. Malmin, C.C.A.Virgin 
Islands. 272 F. 786. 

70.30 U.S.—Chudoff v. McGranery, 
C.A.Pa., 179 F.2d 869. 

70.35 U.S.—Wooten v. Bomar, C.A. 
Tenn., 266 F.2d 27—Lewis v. Unit¬ 
ed Gas Pipe Line Co., C.A.La., 194 
F.2d 1005, certiorari denied 72 S. 
Ct. 1083, 343 U.S. 974. 96 L.Ed, 
1368. 

70.40 U.S.—U. S. ▼. Staples, C.A.9. 
266 F.2d 290. 

Letters rogatory defined see Federal 
Civil Procedure 5 564. 

71. U.S.—Iowa Nat. Bank v. Stew¬ 
art, 232 N.W. 445, 214 Iowa 1229, 
reversed on other grounds lowa- 
Des Moines Nat. Bank v. Bennett, 
62 S.Ct. 133, 284 U.S. 239, 76 L.Ed. 
266. 

71.5 U.S.—^Kerwln v. Phelps, Em. 
App., 221 F.2d 118—Chippewa 
County Co-op. Dairy v. Clark, Em. 
App., 163 F.2d 763. 

Constitutionality of statute creating 
court and defining its Jurisdiction 
see supra § 282. 

Exclusive Jurisdiction of emergency 
court of appeals to determine va¬ 
lidity of orders and regulations is¬ 
sued pursuant to Emergency Price 
Control Act see infra § 355(6). 

Jurisdiction of, and procedure in, 
emergency court of appeals see 
War and National Defense 8S 88- 
101, 106, 141, 148, 177. 

72. U.S.—Bethlehem Shipbuilding 
Corporation v. National Labor Re¬ 
lations Board. C.C.A.. 120 F.2d 
126. 


i. U.S.—McClellan v. Carland. S.D.. 
30 S.Ct. 501, 217 U.S. 268, 54 L.Ed. 
762. 

In re MacNeil Bros. Co., C.A. 
Mass., 259 F.2d 386—Superior Court 
of State of California, In and For 
Los Angeles County v. U. S. Dist. 
Court, Northern Dist. of Cal., 
Southern Division, C.A.Cal., 256 F. 
2d 844—U. S. ex rel. State of Wis. 

V. First Federal Sav. and Loan 
Ass’n, C.A.Wis., 248 F.2d 804, cer¬ 
tiorari denied 78 S.Ct. 543, 366 U.S. 
957, 2 L.Ed.2d 53.3—Black v. Boyd, 

C. A.6, 248 F.2d 166—U. S. v. U. S. 
District Court for Southern Dist. of 

W. Va., C.A.4, 238 F.2d 713, certio¬ 
rari denied Valley Bell Dairy Co. v. 
U. S., 77 S.Ct. 382, 362 U.S. 981, 1 L. 
Ed.2d 366—Borgmeicr v. Stone, C. 
A.7, 233 F.2d 818—U. S. v. Spada- 
fora, C,A.I11., 207 F.2d 291—Kanat- 
ser V. Chrysler Corp., C.A.Okl., 199 
F.2d 610, certiorari denied Chrysler 
Corp. V. Kanat.ser, 73 S.Ct. 388, 344 
U.S. 921. 97 L.Ed. 710—Tuggle v. 
Chandler, C.A.Okl., 199 F.2d 86— 
Belships Co., Limited, Skibs A/S v. 
The Republic of France, C.A.N.Y., 
184 F.2d 119—^Hazeltine Corp. v. 
Kirkpatrick, C.C.A.Del., 166 F.2d 
683, certiorari denied 68 S.Ct. 1084, 
two cases, 334 U.S. 819, 92 L.Ed. 
1749, rehearing denied 68 S.Ct. 1527, 
334 U.S. 862, 92 L.Ed. 1782, and 68 
S.Ct. 1628, 334 U.S. 862, 92 L.Ed. 
1782—Bethlehem Shipbuilding Cor¬ 
poration v. National Labor Rela¬ 
tions Board, C.C.A., 120 F.2d 126— 
Minnesota & Ontario Paper Co. v. 
Molyneaux, C.C.A., 70 F.2d 645— 
In re Eastman Kodak Co., C.C.A., 
48 F.2d 126, 128—Delaware, L. & 
W. R. Co. V. Rellstab, C.C.A.N.J., 
16 F.2d 137, reversed on other 
grounds 48 S.Ct. 203, 276 U.S. 1, 
72 L.Ed. 439—Frankel v. Wood- 
rough, C.C.A.Neb., 7 F.2d 796. 

D.C.—Nuckols V. Nuckols, 38 App. 

D. C. 441. 

26 C.J. p 987 note 33. 

Power of federal courts to issue 
writs generally see supra i 14, 
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Purpose of statute is to a.ssure to 
various federal courts the power to 
issue appropriate writs and orders 
of an auxiliary nature in aid of their 
ro.spectlve jurisdictions as conferred 
by other provisions of law. 

U.S.—In re Previn, C.A.l, 204 F.2d 
417. 

Decisions of state courts are not 
coutrolling in determining the rules 
governing the issuance of extraordi¬ 
nary writs by circuit court of ap¬ 
peals, but they must bo determined 
from the language of the federal 
statute and from the decisions of the 
federal courts. 

U.S.—City of Owatonna v. Interstate 
Power Co., C.C.A.Minn., 67 F.2d 
298, certiorari denied 5i S.Ct. 458, 
291 U.S. 673, 78 L.Ed. 1062. 

Factual allogatioas of petition for 

show cause order are accepted by 
the court of appeals in acting there¬ 
on. 

U.S.—State of Tennessee, by Wolfen- 
barger, ex rel. Atchley v. Taylor, 
C.A.Tenn., 169 F.2d 626. 

73.5 U.S.—In re MacNeil Bros. Co., 
C.A.Mass., 259 F.2d 386—U. S. v. 
U. S. Dist. Court in and for South¬ 
ern Dist. of California, Northern 
Division, C.A.9, 206 F.2d 303—In 
re Previn, C.A.l, 204 F.2d 417— 
Carr v. Donohoe, C.A.Neb., 201 F. 
2d 426—Hydraulic Pres.s Mfg. Co. 
v. Moore, C.A.Mo., 186 F.2d 800. 

74L U.S.—In re McKenzie, 21 S.Ct. 
468, 180 U.S. 536, 46 L.Ed. 657. 

76. U.S.—McClellan v. Carland, S.D., 
30 S.Ct. 601. 217 U.S. 268, 64 L.Ed. 
762. 

Federal Bnles of Civil Procedure, 

Rule 81(b), 28 U.S.C.A., abolishing 
writs of scire facias, do not apply 
to circuit courts of appeals. 

U.S.—^Armour & Co. v. Kloeb, C.C.A., 
109 F.2d 72, reversed on other 
grounds 61 S.Ct. 213. 811 U.S. 188, 
86 L.Ed. 124. 
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habeas corpus,injunction,77 or prohibition,78 but “Causa Et Origo Est Materia Negotii.”78.5 
there is no such thing known to the law as a writ The extraordinary power to issue writs is only 


76. U.S.—Kx parte Moran, Okl., 144 
F. 594, 76 <\C.A. 396. 

25 r.J. p 966 note 76. 

Authority of federal courts to issue 
habeas cfirpus generally see Ha¬ 
beas Corpus §§ 62-69. 

77. U.S.—Toledo Scale Co. v. Com¬ 
puting Sc.ile Co., Md., 43 S.Ct. 458. 
261 U.S. 399, 67 L.Ed. 719. 

Federal Home Loan Bank of San 
Francisco v. Hall. C.A.Cal., 226 F. 
2d 349, certiorari denied Mallonce, 
Buckline and Fergus v. Federal 
Home Loan Bank of San Francisco, 
76 S.Ct. 438. 350 U.S. 968, 100 L.Ed. 
840, rehearing denied 76 S.Ct. 708, 
361 U.S. 921. 100 L.Ed. 1462. ap¬ 
peal dismissed Long Beach Feder¬ 
al Sav. and Loan Ass’n v. Federal 
Home Loan Bank of San Francisco. 
76 S.Ct. 709, 351 U.S. 916, 922, 100 
L.Ed. 144 9—In re Philadelphia & 
Heading Coal & Iron Co., C.C.A.Pa., 
103 F.2d 901—Carlisle Lumber Co. 
V. Hope, C.C.A.Wash., 83 F.2d 92— 
Harrison Beverage Co. v. Huns- 
berger. C.C.A.Pa.. 66 F.2d 873. 
Matters considered 

(1) In determining whether to Is¬ 
sue temporary injunction restraining 
transit company from retiring bonds 
or paying a proposed dividend pend¬ 
ing public utilities commission’s ap¬ 
peal from district court’s denial of 
preliminary injunction against such 
action, court of appeals is not re¬ 
quired, under the “clearly erroneous” 
rule to accept district court’s find¬ 
ings, and issue turns primarily on 
probability of mootness, regard for 
the responsibility of the commission 
and the absence of likelihood of sig¬ 
nificant injury to private as com¬ 
pared with public interests by rea¬ 
son of some delay. 

D.C.—Public Utilities Commission of 
District of Columbia v. Capital 
Transit Co.. 214 F.2d 242, 94 U.S. 
App.D.C. 140. 

(2) Court of appeals would consid¬ 
er additional factual data not part of 
record before district court in con¬ 
sidering application for Injunction 
pending appeal. 

D.C.—Public Utilities Commission of 
District of Columbia v. Capital 
Transit Co., supra. 

Znjunotion granted 
Where otherwise case would be¬ 
come moot and court's Jurisdiction 
to review would be destroyed. 

D.C.—Public Utilities Commission of 
District of Columbia v. Capital 
Transit Co., supra. 

Znjnaotlon refused 

(1) To holder of permit, to re¬ 
strain proceedings for revocation of 
permit pending its appeal from in¬ 
terlocutory order denying injunction 
against holding of hearing. 

36 C.J.S.—60 


U.S.—Harrison Beverage Co. v. 
Hunsberger, C.C.A.Pa., 65 P.2d 873. 

(2) On appeal from decree refus¬ 
ing to appoint trustee to take pos¬ 
session of assets of debtor undergo¬ 
ing reorganization, to have debtor 
and other interested parties re¬ 
strained from proceeding with hear¬ 
ings on proposed plan of reorganiza¬ 
tion, since that matter had no con¬ 
nection with pending appeal. 

U.S.—In re Philadelphia & Reading 
Coal & Iron Co., C.C.A.Pa., 103 F. 
2d 901. 

Other form of relief 

Where appeal had been from de¬ 
cree refusing to appoint trustee to 
take possession of assets of debtor 
undergoing reorganization, appel¬ 
lants, if anticipating harm to them 
from hearings on proposed plan of 
reorganization, should not have 
sought relief from court of appeals, 
but should have applied to district 
court for postponement of hearings 
or should have appealed from order 
prescribing them. 

U.S.—In re Philadelphia & Reading 
Coal & Iron Co., supra. 

78. U.S.—U. S. V. Mayer, N.Y., 36 

S.Ct. 16, 235 U.S. 66, 69 L.Ed. 129. 

Atlass V. Miner, C.A.Ill., 266 F. 
2d 312—Superior Court of State of 
California, In and For Los An¬ 
geles County V. U. S. Dist. Court, 
Northern Dist. of Cal., Southern 
Division, C.A.Cal., 266 P.2d 844— 
U. S. V, U. S. Dist. Court in and for 
Southern Dist. of California, North¬ 
ern Division, C.A.9, 206 F.2d 303— 
Hydraulic Press Mfg. Co. v. Moore, 
C.A.Mo., 185 F.2d 800—Belships 
Co., Limited, Skibs A/S v. The Re¬ 
public of France. C.A.N.Y., 184 F. 
2d 119—^Wabash R. Co. v. Duncan, 
C.A.Mo., 170 F.2d 38, certiorari de¬ 
nied 69 S.Ct. 490, 336 U.S. 904, 93 
L.Ed. 1069—Bank Line v. U. S., C. 
C.A.N.Y., 163 F.2d 133—U. S. v. 
Smith, C.C.A.Pa., 166 F.2d 612. re¬ 
versed on other grounds 67 S.Ct. 
1330, 331 U.S. 469, 91 L.Ed. 1610, 
rehearing denied 68 S.Ct. 28, 332 
U.S. 784, 92 L.Ed. 368—U. S. v. By¬ 
ers, C.C.A.N.Y., 144 F.2d 466—In 
re Llsman. C.C.A.N.Y., 89 F.2d 898 
—In re Heilbroner, C.C.A., 69 F.2d 
643—In re Eastman Kodak Co., C. 
C.A., 48 F'.2d 125, 128—Henderson 
Tire & Rubber Co. v. Reeves, C.C. 
A., 14 F.2d 903, certiorari denied 
47 S.Ct. 336, 273 U.S. 744, 71 L.Ed. 
870—In re Eiler’s Music House, C. 
C.A.Or.. 284 F. 816—Muir v. Chat- 
field, N.Y., 266 F. 24, 166 C.C.A. 
352—Zell V. Judges of Circuit 
Court of U. S. for Eastern Dist. of 
Virginia, Va., 149 F. 86, 78 C.C.A. 
670. 


In re Wingert, D.C.Md., 22 F. 
Supp. 483. 

D.C.—Easton Pub. Co. v. Federal 
Communications Commission, 185 
P.2d 987, 87 U.S.App.D.C. 344. 
Issuance of prohibition where an 
adequate remedy by appeal or writ 
of error exists generally see Pro¬ 
hibition S 16. 

Prohibition to Inferior court in civil 
actions generally see Prohibition 
§ 11 . 

As proper remedy 

Motion for prohibition to restrain 
district court from proceeding with 
motion to vacate orders is the proper 
remedy, and will be granted by the 
court of appeals, in protection of its 
appellate jurisdiction, where motion 
to vacate was made after giving of 
notice of petition to revise, and fa¬ 
vorable action thereon would take 
away appellate Jurisdiction of court 
of appeals. 

U.S.—In re St. Lawrence Condensed 
Milk Corporation, C.C.A.N.Y., 6 F.. 
2d 66. 

Who may not obtain 

Prohibition will not lie in court of 
appeals at instance of persons not 
parties to proceeding In district 
court to restrain district Judge from 
signing an order taking over admin¬ 
istration of two funds in custody of 
state supreme court in which petU 
tioners are interested. 

U.S.—In re Heilbroner, C.C.A., 69 F. 
2d 643. 

Pinal Judgments 

(1) Court of appeals may issue 
writs of prohibition only in aid of its 
Jurisdiction to review final decisions 
of district courts. 

U.S.—In re Kilpatrick, C.C.A.5, 167 
F.2d 471. 

(2) Orders denying dismissal with¬ 
out prejudice of plaintiif's suits were 
not final judgments so as to author¬ 
ize the court of appeals to issue 
writs of prohibition in aid of its Ju¬ 
risdiction to prevent trial court from 
proceeding further in the cause. 

U.S.—In re Kilpatrick, supra. 

Writ denied for lack of Jurisdiction 

Where motion to dismiss petition 
and complaint on ground that court 
was without Jurisdiction of sub¬ 
ject matter was denied by the dis¬ 
trict court, application to the court 
of appeals for writ of prohibition 
would be denied for want of Juris¬ 
diction and because district Judge 
had not been made a party, although 
it appeared clear that district court 
lacked jurisdiction. 

U.S.—New York & Porto Rico S. S. 
Co. V. U. S., C.C.A.N.Y., 116 F.2d 
799. 

78.6 U.S.—In re Cardwell, C.A.9,, 
256 F.2d 676. 
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that which may properly be deemed to be auxiliary 
to its appellate power,78-10 and is reserved for use 
in those rare instances when the appellate jurisdic¬ 
tion would be adversely affected unless action is 
taken by the appellate court.78-i5 As shown infra 
§ 288, the writs are not issued in substitution for 
appeals, and where the appeal statutes establish 
the conditions of appellate review an appellate court 
cannot rightly exercise its discretion to issue a 
writ whose only effect would be to avoid those 
conditions and thwart the congressional policy 
against piecemeal appeals.78. 20 Inconvenience to 
the litigants which results from the circumstance 
that Congress has provided, with a few exceptions, 
for review of the district court’s orders only on 
appeal from the final judgment does not of itself 
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justify the granting of the writs.78-26 

Historically the courts have utilized these writs in 
extraordinary or exceptional circumstances to con¬ 
fine lower courts to their jurisdiction or to require 
them to exercise a mandatory jurisdiction in the in¬ 
terest of the proper administration of justicc.78.30 
If the lower court is clearly without jurisdiction the 
writ will ordinarily be granted to one who at the 
outset objected to the jurisdiction, has preserved his 
rights by appropriate procedure, and has no other 
remcdy.78.35 The writ will ordinarily be denied, 
however, if the jurisdiction of the lower court is 
doubtful,78.40 or if the jurisdiction depends on a find¬ 
ing of fact made on evidence which is not in the 
record,78.t5 or if the complaining party has an 
adequate remedy by appeal or otherwise.78.50 The 


78.10 U.S.—Torres v. Walsh. C.A.N. 

Y.. 221 F.2d 319, certiorari denied 
76 S.Ct. 72, 350 U.S. 836. 100 L.Kd 
746—U. S. V. Bondy, CANY., 171 
F.2d 642—Wabash R. Co. v. Pun- 
can, C.A.Mo., 170 F.2d 38, certio¬ 
rari denied 69 S.Ct. 490, 336 TT.S. 
904, 93 P.Kd. 1069—IT. S. v. C^affoy. 
C.C.A.N.Y.. 164 F.2d 159, reversed 
on other ffrounda U. S. v. U. S. 
Dist. Court for Southern Dist. of 
New York, 68 S.Ct. 1035, 334 US. 
258, 92 L.Ed. 13.51—IT. S. ex rel. 
Potts V. Kabb, C.C.A.Pa., 147 F.2d 
225, certiorari denied 65 S.Ct. 1013. 
324 U.S. 870, 89 L.Ed. 1424. 

D.C.—Ea.ston Pub. Co. v. Federal 
Communications Commission, 185 
F.2d 987, 87 U.S.App.D.C. 344. 

78.15 U.S.—State of Cal. v. U. S. 

Dist. Court In and For Southern 
Dist. of Cal.. C.A,9. 213 F,2d 818— 
Carr v. Donohoe, C.A.Neb., 201 F. 
2d 426—Crown Zellerbach Corp. v. 
Federal Trade Commls.sion, C.C.A. 
9, 156 F.2d 927—Mutual Life Ins. 
Co. of New York v. Holly, C.C.A. 
Ill., 135 F.2d 675. 

D.C.—Dillins V. IT. S., 142 F.2d 473. 
79 U.S.App.D.C. 47. 

78.80 U.S.—Roche V. Evaporated 
Milk Ass’n, Cal., 63 S.Ct. 938, 319 
U.S. 21. 87 L.Ed. 1185. 

Chadbourn Gotham, Inc. v. 
Vogue Mfg. Corp., C.A.N.C., 269 P. 
2d 909—Black v. Boyd, C.A.6, 248 
P.2d 156—Massey-Harrls-Fergu- 

son. Limited, v. Boyd, C.A.6, 242 F. 
2d 800, certiorari denied 78 S.Ct. 
48, 355 U.S. 806, 2 L.Ed.2d 50— 
Great Northern Ry. Co. v. Hyde, C. 
A.Minn., 238 F.2d 852, opinion ad¬ 
hered to 246 P.2d 637, certiorari 
denied 78 S.Ct. 117, 356 U.S. 872, 2 
L.Ed.2d 77—^Atlantic Coast Line R. 
Co. V. Sonenshine, C.A.S.C., 226 F. 
2d 220—Southern Ry. Co. v. Mad- 
defn, C.A.S.C., 224 F.2d 320—Amer¬ 
ican Airlines v. Forman, C.A.N.J., 
204 P.2d 230—Carr v. Donohoe, C. 
A.Neb.. 201 F.2d 426—In re Chap¬ 


pell & Co., C.A.l, 201 F.2d 343— 
Gulf Research & Development Co. 
v. Leahy. C.A.Del., 193 F.2d 302. 
affirmed 73 S.Ct. 102. 344 U.S. 861, 
97 LEd. 668, rehearing denied 73 
S.Ct. 273, 344 U.S. 900, 97 LEd. 
605—Ex parte Farrell, C.A.l. 189 
F.2d 540. certiorari denied Farrell 
v O’Brien. 72 S.Ct. 64, 342 U.S. 839, 
96 L.Ed. 634—Hydraulic Press 
Mfg. Co V. Moore, (\A.Mo., 185 P. 
2d 800—Sound Inv. & Realty Co. v. 
Harper, C.A.Mo., 178 F.2d 274— 
U. S. V. Bondy, C.A N.Y., 171 F.2d 
642—Kay Ferer, Inc. v. Hulen, (.T C. 
A.Mo., 160 F.2d 146. 

Caddo Tribe of Okl. v. U. S., Ct. 
Cl., 155 F.Supp. 727. 

78^25 U.S.—Roche v. Evaporated 
Milk Ass’n, Cal.. 63 S.Ct. 938, 319 

U. S. 21, 87 L.Ed. 1185. 

In re Sylvania Elec. Products, C. 
A.Mass., 220 F.2d 423—Carr v. 
Donohoe, C.A.Neb., 201 F.2d 426— 
Fujimoto V. IT. S, District Court of 
Dist. of Hawaii, C.A.Hawaii, 199 
F.2d 27—Hydraulic Press Mfg. Co. 

V. Moore, C.A.Mo., 185 F.2d 800— 
Sound Inv. & Realty Co. v. Harper, 
C.A.Mo., 178 F.2d 274—Hazeltine 
Corp. V. Kirkpatrick, C.C.A.Del., 
165 F.2d 683, certiorari denied 68 
S.Ct. 1084, two cases, 334 U.S. 819, 
92 L.Ed. 1749, rehearing denied 68 
S.Ct. 1527, 334 U.S. 862, 92 L.Ed. 
1782, and 68 S.Ct. 1528, 334 U.S. 
862, 92 L.Ed. 1782—Kay Ferer, Inc. 
v. Hulen, C.C.A.Mo., 160 P.2d 146— 
U. S. ex rel. Potts v. Rabb, C.C.A. 
Pa., 147 F.2d 225, certiorari denied 
65 S.Ct. 1013, 324 U.S. 870, 89 L. 
Ed. 1424. 

XSffeot of Znterlooatory Appeal* Act 

“28 U.S.C. fi 1292(b), enacted Sep¬ 
tember 2, 1958, providing for imme¬ 
diate appeals from certain interlocu¬ 
tory orders, which, in the opinion of 
the district Judge, involve ‘a control¬ 
ling question of law as to which 
there is substantial ground for dif¬ 
ference of opinion,* when such ap¬ 
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peal ‘may materially advance the ul¬ 
timate termination of the litigation,’ 
has modified but not abrogated this 
statutory scheme." 

U.S.—^Anderson v. McLaughlin, C.A. 

Hawaii. 263 P.2d 72”,, 725. 

78.30 U.S—Kanatscr v. Chrysler 
Corp., C.A.Okl., 199 F 2d 610, cer¬ 
tiorari denied Chrysler <*orp. v. 
Kanatscr. 73 S.Ct. 38S, 344 U.S. 921, 
97 L.Ed. 710—Tuggle v. Chandler, 
C.A.Okl., 199 F.2d 86. 

78.35 U.S.—Hazeltine ('’orp. v. Kirk¬ 
patrick, C.C.A.D 0 I., 165 F.2d 683, 
certiorari denied 68 S.Ct. 1084, two 
cases, 334 U.S. 819, 92 L.Ed. 1749, 
rehearing denied 68 S.Ct. 1527, 334 
U.S. 862, 92 LEd. 1782, and 68 S. 
Ct. 1528, 334 U.S. 862, 92 L.Ed. 
1782. 

78.40 IT.S.—Hazeltine Corp. v. Kirk¬ 
patrick, supra. 

Frexnatnre petition denied without 
prejudice 

U.S.--EX parte International Union 
of Elec., Radio & Mach. Workers, 
CIO, C.A.Mich., 192 F.2d 851. 

78.45 U.S.—Hazeltine Corp. v. Kirk¬ 

patrick, C.C.A.Del.. 165 F.2d 683. 
certiorari denied 68 S.Ct. 1084, two 
cases. 334 U.S. 819, 92 L.Ed, 1749, 
rehearing denied 68 S.Ct. 1527, 334 
U.S. 862, 92 L.Ed. 1782, and 68 S.Ct. 
1528, 334 U.S. 862, 92 LEd. 1782. 

78.50 U.S.—Gulf Research & Devel¬ 
opment Co. v. TiCahy, C.A.Del., 193 
F.2d 302, affirmed 73 S.Ct. 102, 344 
U.S. 861, 97 L.Ed. 668, rehearing 
denied 73 S.Ct. 273, 344 U.S. 900. 
97 L.Ed. 695—Hydraulic Press 
Mfg. Co. V. Moore, C.A.Mo., 185 F. 
2d 800—Lftimer v. Reeves, C.A.Mo., 
180 P.2d 891, certiorari dented 71 
S.Ct. 74, 340 U.S. 865, 95 L.Ed. 627 
—Hazeltine Corp. v. Kirkpatrick, 
C.C.A.Del., 165 F.2d 683, certiorari 
denied 68 S.Ct. 1084, two cases, 334 
U.S. 819, 92 L.Ed. 1749, rehearing 
denied 68 S.Ct. 1527, 334 U.S. 862. 
92 L.Ed. 1782, and 68 S.Ct. 1628, 
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court of appeals will not supervise the daily inci¬ 
dents of an action in court or a trial by such 
writs,78. fis and a writ will not be issued to tell a 
judge what decision he must make in the exercise 
of a jurisdiction and discretion intrusted to him 
by law.78.60 yv witness at a trial, who is not a party 
to the action, has no standing to apply for a writ 
directed to a judge who ordered him to come to a 
distant city to permit his deposition to be taken 

there.78.65 

A court of appeals is without any power to issue 
writs as original proccss,7y and accordingly it has 
no original jurisdiction to issue writs of prohibi¬ 
tion,8® injunction,86.5 or habeas corpus.8t 

The existence of ajipellate jurisdiction, as a pre- 
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requisite to the issuance of original writs, is deter¬ 
mined not only by the pendency of the appeal, but 
also by the question whether or not the proceeding 
below is within the court’s appellate jurisdiction.82 
A situation classed within the protection of appel¬ 
late jurisdiction is one in which the right of appeal 
exists but, because of circumstances, a departure 
from the remedy by appeal becomes necessary, in 
which situation a court of appeals may employ 
original writs, as an auxiliary means of giving full 
force and effect to existing appellate authority and 
furthering justice ;83 and, on this principle, it may 
issue the writ of certiorari only as auxiliary to a 
review by appeal or writ of error and not as an 
original process.84 


3P.4 U.S 862, 92 L.Kd. 1782—Bank 
Lino V. U. S., C.C.A.N.Y., 163 F.2d 
133. 

DC.—Dillins v. U. S., 142 P.2d 473, 
79 TT.S.App.D.C. 47. 

78.55 TT.S—Doble v. U. S. Dist. 
Court In and For Southorn Dist 
of Cal., Ontral Division, C.A.9. 219 
F.2d 731—In re Sylvania Klee, 
rroduets, C.A.Mass., 220 F.2d 423— 
In re Josephson, C.A.Mass., 218 F. 
2d 174—State of California v. U. 
S. Dist. Court In and For Southern 
Dist. of California, C.A.9, 213 F.2d 
818. 

78.60 U.S—Great Northern Ry. Co. 
V. Hyde. (.\A.Minn., 238 P.2d 852. 
opinion adhered to 245 F.2d 537, 
certiorari denied 78 S.Ct. 117, 355 
TT.S. 872, 2 L,.Ed.2d 77. 

Order transferring* action, to a dis¬ 
trict in which the action could have 
been brought, is not rcviewable by 
prohibition for an erroneous exercise 
of discretion. 

Xj.s.—Great Northern liy. Co. v. 

Hyde, supra, 

EjDTect of JndRxnent 

Court of appeals cannot, on appli¬ 
cation for a writ of prohibition, de¬ 
termine what shall be the efi’ect of 
any judgment of the district court 
while exercising its rightful juris¬ 
diction. 

U.S.—Wabash R. Co. v. Duncan, C.A. 
Mo.. 170 F.2d 38, certiorari denied 
69 S.Ct. 490, 336 U.S. 904, 93 L.Ed. 
1069. 

78.65 U.S.—Doble v. U. S. Dist. 
Court In and For Southern Dist. of 
Cal., Central Division, C.A.9, 249 P. 
2d 734. 

79. U.S.—Whitney v. Dick, Idaho, 

26 S.Ct. 584, 202 U.S. 132, 50 L.Ed. 
963. 

In re Lempia. C.A.Cal., 247 P.2d 
240, certiorari denied 77 S.Ct. 232, 
352 U.S. 936, 1 L.Bd.2d 166—Mutual 
Life Ins. Co. of New York v. Holly, 
C.C.A.I11.. 136 F.2d 676—Minnesota 


& Ontario Paper Co. v. Molyneaux. 
C.CA., 70 F.2d 545. 

D.C.—Universal Motor Truck Co. v. 
Universal Motor Co., 41 App.D.C 
261. 

25 C.J. p 966 note 79. 

80. TT.S.—Green v. Murphy, C.A.Pa.. 
259 F.2d 591—Shell Oil Co. v. Dis¬ 
trict Court of U. S for Northern 
Dist. of California, Southern Divi¬ 
sion, C.C.A.. 70 F.2d 394. 

Muir V. Chatlleld, N.Y., 255 P. 
24, 166 C.C.A. 352. 

D.(T.—In re MacFarland, 30 App.D.C 
365, appeal dismissed Washington 
Gaslight Co. v. Macfarland, 30 S. 
Ct. 4 02, 216 U.S. 614, 64 L.Ed. 349. 
25 C.J. p 966 note 81. 

Effect of Alaska Eaabllng* Act is 
generally to restrict jurisdU'tion of 
TTnited States court of appeals for 
the ninth circuit, on decisions or 
judgments rendered In Ala.ska after 
Jan. 3, 1959, to those coming up from 
the newly created United States dis¬ 
trict court for the district of Alaska 
and court of appeals did not have ju¬ 
risdiction of proceeding for writ of 
prohibition or writ of mandamus to 
stop proceeding in division of United 
States district court for territory of 
A la.sk a. 

TT.S.—Bridges v. Forbes, C.A.9, 269 
F.2d 703—Parker v. McCarrey, C. 
A.Alaska, 268 F.2d 907, followed in 
Deere v. U. S., 268 F.2d 912. 

80.5 U.S.—Meredith v. John Deere 
Plow Co. of Moline, Ill., C.A.Iowa, 
244 F.2d 9, certiorari denied 78 S. 
Ct. 44, 355 U.S. 831, 2 L.Ed.2d 43. 

81. U.S.—Whitney v. Dick, Idaho. 26 
S.Ct. 684, 202 U.S. 132, 60 L.Ed. 963. 

In re Boles, Okl., 48 F. 75, 1 C.C. 
A. 48. 

82. U.S.—Roche v. Evaporated Milk 
Ass’n, Cal., 63 S.Ct. 938, 819 U.S. 
21, 87 L.Ed. 1185. 

U. S. V. U. S. District Court for 
Southern Dist. of West Virginia, 
C.A.4, 238 F.2d 713, certiorari de¬ 
nied Valley Bell Dairy Co. v. U. 
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S.. 77 3.Ct 382, 302 U.S. 981. 1 U 
Kd.2d 365—Minnesota & Ontario 
Paper Co. v. Molyneaux, C.C.A., 70 
F.2d 545. 

State court Judgment 

Where petition by one, who was in 
custody under state court judgment, 
to pursue in forma pauperis a peti¬ 
tion for certiorari or writ of habeas 
corpus was addressed to the court of 
appeals, there was no jurisdiction to 
entertain the petition, since the court 
is without jurisdiction to review di¬ 
rectly state court judgments, either 
by appeals or writs of certiorari. 
U.S.—Mohler v. State of Mich., C.A.6, 
216 F.2d 675. 

Where trial court refuses without 
cause to try prosecution pending 
therein, appellate jurisdiction of 
court of appeals is affected and pre¬ 
vented, because its jurisdiction can¬ 
not become operative until entry of 
judgment or decree, and hence juris¬ 
diction of court of appeals to is.sue 
original writs in aid of appellate ju¬ 
risdiction exists. 

U.S.—Prankel v. Woodrough, C.C.A. 
Neb., 7 F.2d 796. 

83. U.S.—In re Lisman, C.C.A.N.Y., 
89 F.2d 898—Minnesota & Ontario 
Paper Co. v. Molyneaux, C.C.A., 70 
F.2d 545. 

84. U.S.—Pickwick-Greyhound Lines, 
Inc. v. Shattuck, C.C.A.Kan., 61 F. 
2d 48.5—Blake v. District Court of 
U. S. for Southern Dist. of Califor¬ 
nia, Central Division, C.C.A.Cal., 59 
P.2d 78—Turner v. U. S., C.C.A.Ark., 
14 P.2d 360. 

25 C.J. p 966 note 83. 

Certiorari availahls 

(1) Court of appeals may review 
question on writ of certiorari where 
plaintiff, within the required time, 
petitioned for a writ of error to re¬ 
view the question of jurisdiction of 
the court to make an order vacating 
a verdict and judgment and granting 
a new trial, but through no fault of 
plaintiff no writ of error was filed. 
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The common-law writs, like equitable remedies, 
may be granted or withheld in the sound discretion 
of the court,subject to rules of procedure gov¬ 
erning such matters.84.10 Xhe power to issue the 
writs is sparingly exercised,but they should be 
issued only under unique and compelling circum- 
stances,s^-20 and not if the remedy of appeal exists, 
unless the case is rare and exceptional.it is the 
practice of the court of appeals, where extraordi¬ 
nary writs are sought, to examine the petition and 
its supporting brief to determine whether the peti¬ 
tioner has stated such a case for extraordinary re¬ 
lief that respondent should be required to answer.®5.5 
The court should not pass on a motion for leave to 
file a petition for a writ of prohibition so long as it is 
not clear and undisputable that there is no adequate 


remedy by appeal.85-1® The power, conferred by 
statute on the court of appeals of the District of 
Columbia, to issue all necessary and proper remedial 
prerogative writs in aid of its appellate jurisdic¬ 
tion, did not authorize it to stay an order of a com¬ 
mission, pending an appeal therefrom, without re¬ 
quiring a bond.s^-15 

§ 286(2). -Mandamus 

The court of appeals may issue a writ of mandamus 
when it is necessary for the protection of its appeilate 
Jurisdiction and strictiy in aid of that jurisdiction when 
it is involved, and to enforce its decrees and mandates. 

The recodification of the All Writs Act in 1948, 28 
U.S.C.A. § 1651, did not affect the power of the 
court of appeals to issue writs of mandamus in aid 


U.S.—Greyerbiehl v, Hughes Electric 
Co., C.C.A.Ind.. 294 F. 802, certiorari 
denied 44 S.Ct. 402. 264 U.S. 589. 68 
L.Ed. 864. 

(2) Although upon retrial of case, 
order granting new trial could be as¬ 
signed as error and brought to the 
court of appeals for review from the 
final judgment on retrial, and, there¬ 
fore, the court would be Inclined to 
withhold issuance of writ of certio¬ 
rari for pursuance of the more con¬ 
ventional procedure, where trial judge 
purported to order granting of mo¬ 
tion for new trial more than six 
months after entry of Judgment on 
ground, which was not asserted in 
the motion, that thirty-three thou¬ 
sand two hundred eighty-three dollar 
verdict was excessive and stated that 
under no circumstances would ver¬ 
dict in excess of fifteen thousand dol¬ 
lars be permitted to stand, and timely 
appeal from such order was dismiss¬ 
ed, order was reviewablc on writ of 
certiorari. 

U.S.—Kanatser v. Chrysler Corp., C. 
A.Okl., 199 F.2d 610, certiorari de¬ 
nied Chrysler Corp. v. Kanatser, 73 
S.Ct. 388, 344 U.S. 921, 97 L.Ed. 710. 

Certiorari not available 

(1) A petition for writ of certiorari 
to review preliminary orders of the 
trade commission denying motions to 
dismiss the proceedings before the 
hearing seeks certiorari as an orig¬ 
inal writ, which the court of appeals 
has no jurisdiction to issue in a case 
where it is not in aid of appellate 
jurisdiction acquired or for the pro¬ 
tection of appellate jurisdiction not 
yet acquired, but which otherwise 
might be defeated. 

U.S.—Chamber of Commerce of Min- i 
neapolls v. Federal Trade Commis¬ 
sion of the U. S., C.C.A.Minn., 280 
F. 45. 

(2) A district court's order refus¬ 
ing to remand to a state court a civil 
ease removed therefrom is not re- 


viewable by certiorari to the court of 
appeals. 

U.S.—City of Owatonna v. Interstate 
Power Co., C.C.A.Minn., 67 F.2d 
298, certiorari denied 64 S.Ct. 468, 
291 U.S. 673. 78 L.Ed. 1062. 

(3) Where trial court entered an 
order overruling motion for new trial 
and, before an appeal had been tak¬ 
en, declared by letter to parties which 
was filed with clerk, its dissatisfac¬ 
tion with verdict and indicated it 
would reconsider its order and grant 
new trial if remittitur was not filed, 
but court did nothing further, final 
disposition of the matter was still 
within bosom of the trial court, and 
therefore, writ of certiorari would 
not lie. 

U.S.—Tuggle v. Chandler, C.A.Okl., 
199 F.2d 86. 

(4) Order denying defendant’s mo¬ 
tion for judgment non obstante vere¬ 
dicto and granting plaintiffs’ motion 
to set aside verdicts on ground of 
inadequacy and grant new trial was 
not final judgment and was not re- 
viewable by certiorari. 

U.S.—Atlantic Coast Line R. Co. v. 
Sonenshine, C.A.S.C., 226 F.2d 220. 

84.6 U.S.—Roche V. Evaporated Milk 
Ass’n, Cal., 63 S.Ct. 938, 319 U.S. 
21. 87 L.Ed. 1185. 

Black V. Boyd, C.A.6, 248 F.2d 
166—In re Josephson, C.A.Mass., 
218 F.2d 174—Sound Inv. & Realty 
Co. V. Harper, C.A.Mo., 178 F.2d 274 
—^Minnesota & Ontario Paper Co. v. 
Molyneaux, C.C.A., 70 F.2d 645. 

Juxisdiotional questloas 

Determination of question whether 
writ of certiorari should be issued is 
a matter within the sound discretion 
of the court and, in proper cases, the 
issuance may be withheld even on ju¬ 
risdictional questions when they are 
reviewable on appeal. 

U.S.—Tuggle V. Chandler, C.A.Okl., 
199 F.2d 86. 


84.10 U.S.—Sound Inv. & Realty Co. 
V. Harper, C.A.Mo., 178 F.2d 274. 

84.15 U.S.—Black V. Boyd. C.A 6. 218 
F.2d 166—U. S. V. Byers, C.C.A.N.Y., 

I 144 F.2d 465. 

84.30 U.S.—^Anderson v. McLaughlin, 
aA.IIawaiI. 263 F.2d 723. 

Xiimited and unusual circumstances 
Extraordinary jurisdiction of the 
court of appeals under the statute to 
review by common-law writs the in¬ 
terlocutory orders of the district 
court should be exercised only In very 
limited and unusual circumstances. 
D.C.—^Atlantic Coast Line R. Co., v. 
Riss & Co., 267 F.2d 669, 105 U.S, 
App.D.C. 382. 

Writs denied 

U.S.—Electric & Musical Industries, 
Limited, v. Walsh, C.A.2. 249 F.2d 
308—Fujimoto v. U. S. District 
Court of Dist. of Hawaii, C.A.Ha- 
wail, 199 F.2d 27—Chudoff v. Me- 
Grancry, C.A.Pa., 179 F.2d 869— 
Petition of Buscaglia, C.C.A.Puerto 
Rico, 145 F.2d 428, mandate stayed 
65 S.Ct. 314, certiorari denied 66 S. 
Ct. 434, 325 U.S. 793, 89 L.Ed. 632— 
Terminal R. Ass'n of St. Louis v. 
Moore, C.C.A.Mo., 146 F.2d 128. 

85. U.S.—Minnesota & Ontario Paper 
Co. v. Molyneaux, C.C.A., 70 F.2d 
545. 

On application for original writ, 

federal appellate courts have juris¬ 
diction to determine whether or not 
case Is rare and exceptional, thereby 
Justifying writ notwithstanding rem¬ 
edy by writ of error or appeal. 

U.S.—^Minnesota & Ontario Paper Co. 
v. Molyneaux, supra. 

85.5 U.S.—Amsler Morton Corp. v. 
Union of Soviet Socialist Republics, 
C.A.8, 226 F.2d 289. 

85.10 U.S.—^Bx parte Deepwater Ex¬ 
ploration Co.. C.A.La., 260 F.2d 546. 

85.15 U.S.—General Broadcasting 

System v. Bridgeport Broadcasting 
Station, D.C.Conn., 63 F.2d 664. 
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of jurisdiction, ®5.60 and under its statutory power, 
a court of appeals may issue a writ of mandamus, 
before as well as after steps for review have been 
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taken,when, and only when, it is necessary for 
the protection of its appellate jurisdiction, and strict¬ 
ly in aid of that jurisdiction when it is involved,*^ 


85.50 U.S.—T^a Buy v. Howes Leath¬ 
er Co., 77 S.Ct. 309, 352 U.S. 249. 1 
LEd.2d 290, rehearinff denied 77 S. 
Ct. 653, 352 U.S. 1019, 1 L.Ed.2d 560. 
86 . U.S.—A. C. Nielsen Co. v. Hoff¬ 

man. C.A.Til., 270 F.2d 693—Superi¬ 
or Court of State of Cal., In and 
For Los Angeles County v. U. S. i 
Pist. Court. Northern Dist. of Cal., 
Southern Division, C.A.Cal., 256 F. 
2(1 844—Black v. Boyd. C.A.6, 248 
F.2d 156—Alcoa S. S. Co. v. Ryan, 
C.A.2. 211 F.2d 676—U. S. V. U. S. 
District Court for Eastern Dist. of 
Tenn., C.A 6, 209 F.2d 675—U. S. v. 
U. S. Dist Court in and for South¬ 
ern Di.'^t. of California, Northern 
Division, C.A.9. 206 F.2d 303—C-O- 
Two Fire Equipment Co. v. Barnes, 
C.A.7., 194 F.2d 410, affirmed 73 S. 
Ct. 102, 314 U.S. 861, 97 L.Ed. 695, 
r(‘h€‘aring denied 73 S.Ct. 273, 344 
U.S. 900. 97 L.Ed. 668—Bel.ships 
Co.. Limitejd, Skihs A/S v. The Re¬ 
public of France, (.'A N.Y., 184 F. 
2d 119—Sound Inv. & Realty Co. v. 
Harper. C.a.Mo., 178 F.2d 274— 
Bank Line v. U. S., C.C.A.N.Y. 163 
F.2d 133—Kay Ferer, Inc., v. Hulcn, 
C.C.A.Mo., 160 F.2d 146—U. S. v. 
Hall. C.C.A.Cal., 145 F.2d 781, cer¬ 
tiorari denied 65 S.Ct. 1016. 321 U. 
S. 871, 89 L.Ed. 1425—U. S. v. By¬ 
ers, C.C.AN.Y., 144 F.2d 456. 

D.C.—Borak v. Biddle, 141 F.2d 278, 
78 U.S.Apii.D.C. 374, certiorari de- 
iii(‘d 65 S.Ct. 42. 323 U.S. 738, 89 L. 
Ed. 591. 

86.5 U.S.—Roche v. Evaporated Milk 
Ass'n, Cal.. 63 S.Ct. 938, 319 U.S. 
21, 87 L.Ed. 1185. 

Anderson v. McLaughlin, C.A.Ha- 
waii, 263 F.2d 723—U. S. v. U. S. 
District Court for Southern Dist. of 
West Virginia, C.A.4, 238 F.2d 713, 
certiorari denied Valley Bell Dairy 
Co. V. U. S., 77 S.Ct. 382, 362 U.S. 
981, 1 L.Ed.2d 365—U. S. v. U. S. 
Dist. Court in and for Southern 
Dist. of Cal., Northern Division, C. 
A.9, 206 F.2d 303—In re Previn, C.A. 
1, 204 F.2d 417—P. Beirsdorf & Co. 
v. McGohey. C.A.N.T., 187 F.2d 14— 
State of Tennessee by Wolfenbarg- 
er ex rel. Atchley v. Taylor, C.A. 
Tenn., 169 F.2d 626—Henderson 
Tire & Rubber Co. v. Reeves. C.C. 
A., 14 F.2d 903, certiorari denied 47 
S.Ct. 336, 273 U.S. 744, 71 L.Ed. 870. 

.87. U.S.—Roche v. Evaporated Milk 
Ass’n, Cal., 63 S.Ct. 938. 319 U.S. 21, 
87 L.Ed. 1185—Delaware, L. & W. 
R. Co. V. Rellstab, N.J., 48 S.Ct. 
203, 276 U.S. 1, 72 L.Ed, 439—Mc¬ 
Clellan V. Carland, S.D., 30 S.Ct. 601, 
217 U.S. 268, 54 L.Ed. 762. 

Hullom V. Ziel, C.A.Mich., 266 F. 
2d 646—Green v. Murphy, C.A.Pa., 
.259 F.2d 691—State of Oregon ex 


rel. Sherwood v. Gladden, C.A.9. 
240 F.2d 910—Clayton v, Warlick. 
C.A.N.C.. 232 F.2d 699—In re Nar- 
ragansett Pier Amusement Corp., 
C.A.R.I., 224 F.2d 231, certiorari 
denied 76 S.Ct. 103, 350 U.S. 862. 
100 L.Ed. 765—Torres v. Walsh, C. 
A.N.Y., 221 F.2d 319, certiorari de-| 
nied 76 S.Ct. 72. 350 U.S. 836, 100 
L.Ed. 746—Tnternatio-Rotterdam, | 

Inc. V. Thomsen, C.A.Md., 218 F.2d 
614—In re Josephson, C.A.Mass.. 
218 F.2d 174—State of Cal. v. U. S 
Dist. Court In and For Southern 
Dist. of California, C.A.9., 213 F.2d 
818—Carr v. I’lonohoe, C.A.Ncl»., 201 
F.2d 426—Canister Co. v. Leahy. C. 
A.Del., 191 P.2d 255, certiorari de¬ 
nied 72 S.Ct. 201, 342 U.S. 893. 96 
L.Ed. 669—Hydraulic Press Mfg. 
Co. V. Moore, C.A.Mo.. 186 F.2d 800 
—Shapiro v. Bonanza Hotel Co., 
Inc., C.A.Nev., 185 F.2d 777—At¬ 
lantic Coast Line R. Co. v. Davis, 
C.A.Fla., 185 F.2d 766—Gulf Re¬ 
search & Development Co. v. Har¬ 
rison. C.A.Cal., 185 F.2d 457—Bel- 
ships Co., Limited, Skibs A/S, v. 
The Republic of France, C.A.N.Y., 
184 F.2d 119—Leimer v. Reeves, C. 
A.Mo., 180 F.2d 891, certiorari de¬ 
nied 71 S.Ct. 74, 340 U.S. 855, 95 
L.Ed. 627—U. S. V. Bondy, C.A.N.Y., 
171 F.2d 642—Beneflcial Indus. 
Loan Corp. v. Smith, C.A.N.J., 170 
F.2d 44, affirmed Cohen v. Beneficial 
Indus. Loan Corp., 69 S.Ct. 1221, 337 
U.S. 641, 93 L.Ed. 1528—U. S. v. 
Caffey, C.C.A.N,Y., 164 F.2d 159, 
reversed on other grounds U. S. v. 

U, S. Dist. Court for Southern Dist. 
of N. Y., 68 S.Ct. 1035, 334 U.S. 
268, 92 L.Ed. 1351—Czuczka v. Rif- 
kind, C.C.A.N.T., 160 F.2d 308— 
Kay Ferer, Inc. v. Hulen, C.C.A.Mo., 
160 F.2d 146—U. S. v. Hall, C.C.A. 
Cal., 146 F.2d 781, certiorari denied 
66 S.Ct. 1016, 324 U.S. 871, 89 L.Ed. 
1426—American Chain & Cable Co. 

V. Federal Trade Commission, C.C. 
A.4, 142 F.2d 909—Petition of Hen- 
neman, C.C.A.Puerto Rico, 137 F.2d 
627—Mutual Life Ins. Co. of New 
York V. Holly, C.C.A.Ill., 135 F.2d 
676—Fred Benioff Co. v. McCulloch, 
C.C.A,9, 133 F.2d 900—^U. S. v. Metz¬ 
ger, 133 F.2d 82, certiorari denied 
Oswald V. U. S., C.C.A.Hawail, 64 S. 
Ct. 41, 320 U.S. 741, 88 L.Ed. 4319— 
Stewart v. St. Sure, C.C.A.Cal., 131 
P.2d 862, certiorari denied 63 S.Ct. 
532, 318 U.S, 760, 87 L.Ed. 1132— 
Garrison v. St. Sure, C.C.A.Cal., 131 
P.2d 861—^In re Melekov, C.C.A.Cal., 
114 F.2d 727—U. S. ex rel. McNeill 
V. Avis, C.C.A.N.J., 108 F.2d 457— 
National Bondholders Corporation 
V. McClintic, C.C.A.W.Va., 99 F.2d 
696—Whittel v. Roche, C.C.A.Cal., 
88 P.2d 366—^U. S. v. Nordbye, C.C. 
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A., 75 F.2d 744, certiorari denied 
Love V. Nordbye, 66 S.Ct. 103, 296 
U.S. 572. 80 L.Ed. 404—Dooley Im¬ 
provements V. Nields, C.C.A.Del., 72 
F.2d 638—U. S. ex rel. Poch v. Hill, 
C.C.A.Pa., 71 F.2d 906, certiorari de¬ 
nied Poch v. Hill, 65 S.Ct. 120, 293 

U. S. 697, 79 L.Ed. 690—Harrison 
Beverage Co. v. Hunsberger, C.C.A. 
Pa., 65 F.2d 873—Wabash Ry. Co. v. 
Woodrough, C.C.A.Neb., 29 F.2d 832 
—Henderson Tire & Rubber Co. v. 
Reeves, C.C.A., 14 F.2d 903, certior¬ 
ari denied 47 S.Ct. 336, 273 U.S. 
744. 71 L.Ed. 870—Petition of Zeno. 
C C.A.Puerto Rico. 14 F.2d 418, cer¬ 
tiorari denied Rossy v. Zeno, 47 S. 
Ct. 244, 273 U.S. 737, 71 L.Ed. 866 
—In re Gilbough, C.C.A., 13 F.2d 
462—Pacific Telephone & Telegraph 
Co. V. Cushman, C.C.A.Wash., 292 
F. 930. petition dismissed 44 S.Ct. 
181, 263 U.S. 729, 68 L.Ed. 529— 
Richfield Oil Co. v. Sawtelle. C.C.A. 
Ariz., 279 F. 851—U. S. v. Malmin, 
C.C.A.Virgin Islands. 272 F. 786. 

D.C.—Easton Pub. Co. v. Federal 
Communications Commission, 185 
P.2d 987, 87 U.S.App.D.C, 344. 

25 C.J. p 966 note 77. 

Issuance of mandamus where an ade¬ 
quate remedy by appeal or writ of 
error exists generally see Manda¬ 
mus § 22. 

Mandamus in aid of appeal general¬ 
ly se-e Mandamus § 100. 

Reason for mle 

Court of appeals has no supervis¬ 
ory jurisdiction over district courts, 
except in one or two specifically 
named matters, as in bankruptcy. 
U.S.—U. S. V. Malmin. C.C.A.Virgin 
Islands. 272 F. 785. 

Test of appellate Jnrlsdiotioa Is 
existence of that jurisdiction and not 
its prior invocation. 

U.S.—State of Ohio ex rel. Plummer 

V. Court of Common Pleas, Jack- 
son County. Ohio, C.A.6, 205 F.2d 
677, followed in 205 F.2d 679. 

Vnautliorlzed Interlocutory orders 

(1) Court of appeals has power, in 
extraordinary cases, to entertain a 
petition for a writ directing a dis¬ 
trict Judge to vacate an unauthorized 
interlocutory order in advance of 
final decision. 

U.S.—Howes Leather Co. v. La Buy, 
C.A.7. 226 F.2d 703, affirmed 77 S. 
Ct. 309, 352 U.S. 249, 1 L.Ed.2d 290, 
rehearing denied 77 S.Ct. 553, 852 
U.S. 1019, 1 L.Bd.2d 560—Chicago, 
R. I. & P. R. Co. V. Igoe, C.A.7, 212 
P.2d 378. 

(2) Court of appeals has power to 
compel district judge to vacate In¬ 
terlocutory orders referring anti • 
trust cases to master for trial. 

U.S. —^La Buy v. Howes Leather Co., 
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and to enforce its decrees and mandates,®® although jurisdiction to which it can relate ;®®‘^^ the writ may 
it has been said that the power to issue a mandamus be granted in aid and protection of the potential 
extends to cases where its issuance is either an appellate jurisdiction of the court.®The All 
exercise of appellate jurisdiction or in aid of ap- Writs Act, however, does not enlarge the territorial 
pellate jurisdiction.®®’^ The fact that mandamus jurisdiction of the court.®® -® 

is closely connected with the appellate powder does The court of appeals has no original jurisdiction 
not necessarily mean that the power to issue it is to issue a writ of mandamus, where its api)ellatc 


absent where there is no existing or 

77 S.Ct. 309, 352 U.S. 249, 1 L.Ed. 
2d 290, rehearing: denied 77 S.Ct. 
553, 352 U.S. 1019, 1 L.Ed.2d 560. 

Mandamus held proper 

(1) To compel district judgre to set 
aside a receivership order, which was 
in excess of his Jurisdiction. 
U.S.—Grable v. Killits, C.C.A.Ohio, 

282 F. 185, certiorari denied Bacon 
Bros. Co. V. Grable, 43 S.Ct. 95, 260 

U. S. 735, 67 L.Ed. 488. 

(2) To compel a district judge, 
from whose decision appeals and 
writs of error would lie to the court 
of appeals, and who had been unlaw¬ 
fully removed and to whom a succes¬ 
sor had been unlawfully appointed, 
to resume the duties of his office. 
U.S.—-U. S. V. Malmin. C.C.A.Virgin 

Islands, 272 F. 785. 

(3) To require di.strict court to 
permit intervention of certificate 
holders of corporation in receiver¬ 
ship. 

U.S.—In re Babcock, C.C.A III., 26 F. 
2d l.'JS, certiorari denied Babcock 

V. Wilkerson, 49 S.Ct. 20, 278 U.S. 
615. 73 L.Ed. 539. 

(4) To require inferior court to 
proceed to trial and judgment, .so 
that appellate jurisdiction may bo 
exercised. 

U.S.—Petition of Zeno, C.C.A.Puerto 
Rico, 14 F.2d 418, certiorari denied 
Rossy V. Zeno, 47 S.Ct. 244, 273 U. 
S. 737, 71 L.Ed. 866—Be-dgisoff v. 
Cushman, C.C.A.Wash., 12 F.2d 667 
—Frankel v. Woodrough. C.C.A. 
Neb., 7 P.2d 796—Schendel v. Mc¬ 
Gee, C.C.A.Minn., 300 F. 273. 

(5) To require district court to 
take jurisdiction of suit involving 
aliens. 

U.S.—Ex parte Edelstoin, C.C.A.N.Y., 
30 F.2d 636, certiorari denied Edel- 
stein V. Goddard. 49 S.Ct. 347, 279 
U.S. 851, 73 L.Ed. 994. 

(6) To require district court to re¬ 
instate judgment, vacated without 
authority, after affirmance and ex¬ 
piration of term. 

U.S.—Delaware, L. & W. R. Co. v. 
Rellstab, N.J., 48 S.Ct. 203, 276 U. 
S. 1, 72 L.Ed. 439. 

(7) To compel allowance of ap¬ 
peal. 

U.S.—Richfield Oil Co. v. Sawtelle, 
C.C.A.Ariz., 279 F. 851. 

(8) To prevent the district judge 
from thwarting the commencement 


future appellate I jurisdiction is r 

of an action over which the appeals 
court would have appellate jurisdic¬ 
tion. 

U.S.—U. S. V. U. S. District Court for 
Southern Dist. of West Virginia. C. 
A.4. 238 F.2d 713, certiorari denied 
Valley Bell Dairy Co. v. U. S., 77 
S.Ct. 382, 352 U.S. 981, 1 L.Ed.2d 
365. 

(9) To compel trial court to va¬ 
cate order granting motion to strike 
order granting jury demand. 

U.S.—Bercslavsky v. Klocb, C.C.A.6, 
162 P.2d 862, certiorari denied 68 
S.Ct. 156, 332 U.S. 816, 92 L.Ed. 393 
—Berea la vsky v. Caffey, C.C.A N. 
Y., 161 F.2d 499, certiorari denied 
68 S.Ct. 82, 332 U.S. 770, 92 L.Ed. 
355. 

(10) To review district court order 
denying petitioner the right of trial 
by jury. 

U.S.—Black V. Boyd, C.A.6, 248 P.2d 
156. 

Where district court refuses to act, 

court of appeals can ordinarily re¬ 
quire district court to act, but can¬ 
not direct what that action shall be: 
and a proceeding in court of appeals 
to require action by dhstrict judge al¬ 
legedly refusing to perform his du¬ 
ties does not determine rights be¬ 
tween parties to litigation, but is di¬ 
rected at the judge, who is a parly 
and has the right to justify his in¬ 
action, If he can, by pleading and 
supporting evidence, and must take 
the form and have the substance of a 
mandamus proceeding. 

U.S.—Speer v. Rural Special School 
Dist. No. 50 of Norphlet, Union 
County, C.C.A.Ark., 100 F.2d 202. 
Mandamus la forma pauperis 

One imprisoned in United States 
penitentiary may be granted leave to 
prosecute his application for a writ 
of mandamus in forma pauperis. 
U.S.—U. S. ex rel. McNeill v. Avis, 
C.C.A.N.J., 108 F.2d 457. 

Stats court judgmsat 

Court of appeals did not have ju¬ 
risdiction to review judgment of 
state court convicting relator of 
murder in first degree, and, therefore, 
it could not issue writ of mandamus 
to secure records of such proceeding 
for relator. 

U.S.—State of Ohio ex rel. Plummer 
v. Court of Common Pleas. Jack- 
son County, Ohio, C.A.6, 205 P.2d 
677, followed in 205 F.2d 679. ^ 
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it involved,®® such as for the cor- 

88 . U.S.—Federal Deposit Ins. Corp., 

to Use of Secretary of Banking v. 
Alker, C.A.Pa., 234 F.2d 113—Fed¬ 
eral Home Loan Bank of San Fran- 
ci.sco V. Hall, C.A.Cal , 225 F.2d 349, 
certiorari denied Mallonee, Buck¬ 
line & Fergus v. Federal Home 
Loan Bank of San Franci.sco, 76 R. 
Ct. 438. 350 U.S. 968. 100 L.Ed. 840, 
rehearing denied 76 708, 351 

U.S. 921, 100 L Ed. 1 152, appeal dis¬ 
missed Long Beacli Federal Sav. 
and Loan Aa.s’n v. P^ederal Home 
I.oan Hank of Ran Francisco, 76 S. 
Ct. 709. 351 U.R. 916. 922, 100 L Ed. 
1449—Citizens Nat. Trust & Sav. 
Bank of I^os Angele.s v. U. R. Dis¬ 
trict Court. C.A.Cal.. 21.5 F 2d 799— 
Independent Nail & Packing Co v. 
Perry, C.A.7, 214 F.2(l 670--U. R. v. 
Rmith, C.C.A Pa, 156 F.2d 612, re¬ 
versed on other grounds 67 R.Ct. 
1330. 331 U.S. 469, 01 L Ed. 1610. 
relieanng denied 68 R.Ct. 28, 332 U. 
R. 784. 92 L.Ed. 368—Favour v. 
Hill, (^CAAriz, 136 F.2d 489— 
Morris v. Seeunties and Exchange 
(Commission. CC.A.2. 116 F.2d 890 
—Brictson Mfg. Co. v. Munger, C. 
C.ANeb.. 20 F.2d 793 

88.5 U.R—U. R V. ir. R. Dist. Court 
for Routhorn Dist. of New York, N. 
Y., 68 set. 1035, 33 1 U.S. 258, 93 
L.Ed. 1351. 

88.10 U.R.—U. S. V. U. S. Dist. Court 

for Southern Dist. of New York, 
supra. 

88.15 U.R.— In re Josophson, C.A. 
Mass., 218 F.2d 174—Hydraulic 
Press Mfg. Co. v. Moore, C.A.Mo., 
185 F.2d 800. 

88.20 U.S.—Goldberg v. Hoffman, C. 
A.7, 225 F.2d 463. 

Mandamus does not lie in the court 
of appeals for the seventh circuit to 
enjoin United States attorney gener¬ 
al and assistant attorney general 
from proceeding further in tax eva¬ 
sion cause where the official resi¬ 
dence of each was outside territorial 
limits of the circuit, and jurisdiction 
could not be created by reason of 
broad powers of administrative offi¬ 
cers over criminal litigations 
throughout the United States. 

U.S.—Goldberg v. Hoffman, supra. 

89. U.S.—State of Ohio ex rel. 
Plummer v. Court of Common 
Pleas, Jackson County, Ohio, C.A. 
6, 205 F.2d 677, followed in 205 F. 
2d 679—Carr v. Donohoe, C.A.Neb., 
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rcction of errors with respect to matters within the 
discretion of the inferior court,or where the 
case involves only the jurisdiction of the trial court 
as a federal court but it has been held that, 
although the remedy of appeal is available, a writ 
■of mandamus may issue as a substitute where special 
■circumstances exist,^2 to review an interlocutory 
■order wh( rc postponement until an appeal from a 
final judgment might be very prejudicial. ^2.5 Nev¬ 
ertheless, the All Writs statute docs not grant the 
■court of appeals a general roving commission to re¬ 
view by writ of mandamus any unappealable order 
which the court believes should be immediately re- 
viewable in the interest of justice. 22.10 

Federal Rules of Civil Procedure, Rule 81 (b), 28 


U.S.C.A., abolishing writs of mandamus, does not 
apply to courts of appeals,23 and even though the 
Rule were construed as forbidding the issuance of 
a writ of mandamus by the court of appeals, the 
court could, as authorized by the Rule, entertain an 
application, designated as an application for a writ 
of mandamus, as a motion for relief previously avail¬ 
able by mandamus .21 A petition for a writ of man¬ 
damus cannot properly be filed in the appeal from 
the civil action out of which it arises, but must be 
filed in the court of appeals as an original cause.24-2 

The traditional use of the writ has been to confine 
an inferior court to a lawful exercise of its pre¬ 
scribed jurisdiction or to compel it to exercise its 
authority when it is its duty to do so.24.4 Even in 


201 F2d 426—Mutual I^ife Ins. Co 
of Now York v. Holly, C.C.A.Ill.. 
135 F.2d 675—U. S. vx rol. McNeill 
V. AV1.S. CC.AN.J, 108 F.2d 457— 
AVhitakor v. Johnston, C.C.A.9, 85 
F.2(l lOJi—U. S. V. Nordbyo, C.C.A . 
75 F 2d 744, certiorari denied I.<ove 
V. Nordl)ye, 56 S Ct. 10.3, 296 US 
.572, 80 U Ed 401—Dooley Improve¬ 
ments V Nields. CC.A.Del., 72 F.2d 
638—Shell Oil Co v. District Court 
of IT. S for Norih(‘rn Dist. of Cal¬ 
ifornia, Southern Division, C.C.A., 
70 F.2d 394. 

25 C.J. p 066 note 80. 

90. U.S—Hydraulic Press Mfff. (V 
V. Moore, C.A.Mo., 185 F.2d 800— 
Leimer V. Peeves, C.A.Mo., 180 F. 
2d 891, certiorari denied 71 S.Ct. 
74. 340 U.S. 855, 95 L.Kd. 627—U. 
S. V. Hondy. C.A.N.Y., 171 F.2d 642. 

Va'uum Cleaner (\). v. Platt, N. 
Y.. 196 F. 398. 116 C.C.A. 220. 

25 C.J. p 966 note 80 [a]. 

91. IT.S — H.amniond Taimber Co. v. 
U. S. District Court for District 
of CroKon. Or., 240 F. 924, 153 C.C. 
A. 610. 

25 C.J. p 966 note 80 [b]. 

l^osB of Jnrisdiction; writ dismisiied 

Writ of mandamus to compel fed¬ 
eral district court to comply with 
mandate of court of appeals revers¬ 
ing and remanding case would he 
dismissed where district court had 
lost jurisdiction by discharge of one 
of defendants in bankruptcy pro¬ 
ceedings by virtue of which district 
court had exercised Jurisdiction. 

•U g.—In re Volland, C.C.A.Ill., 83 F. 
2d 680. 

92. U.S—^U. S. V. IT. S. District 
Court for Eastern Dist. of Arkan¬ 
sas, Western Division, C.A.Ark.. 
226 F.2d 238—Gulf Research & De¬ 
velopment Co. V, Harrison, C.A. 
Cal., 185 F.2d 457—In re Lisman, 
C.C.A.N.Y., 89 F.2d 898. 

Court of appeals, but uot a slugle 
judge thereof, may in exceptional 
cases by mandamus afford a remedy 
to a parj;y aggrieved because of er¬ 


ror committed by district judge in 
passing on legal sufficiency of an af¬ 
fidavit of disqualifloation filed with 
the district judge. 

If.S.—In re Wingert, D.C.Md., 22 F. 
Supp. 483. 

Mandamus may issue 

(1) To compel segregation of Is¬ 
sues where right to such segregation 
is elmr and remedy by appeal would 
not be entirely adequate. 

U.S—Smith Engineering Co. (Penn¬ 
sylvania) v. Pray, C.C A.Mont., 58 
F.2d 926, affirmed 61 F.2d 687. cer¬ 
tiorari denied 53 S.Ct. 594, 289 U. 
S. 733, 77 E.Ed. 1482. 

(2) Where critical Issue raised 
struck at fundamental procedural 
question, and to await its determina¬ 
tion until hearing of appeal and mer¬ 
its of case would .afford a clearly in¬ 
adequate r«*medy, and resolution of 
question might serve to avoid conflict 
in district courts of circuit. 

U.S—Atla.ss V. Miner, C.A.Ill., 265 F. 
2d 312. 

92.5 U.S.-~Coldblatt V. Inch, C.A.N. 
y.. 203 F.2d 79. 

92.10 U.S.—In re Josephson, C.A. 
Mass., 218 F.2d 174. 

Writ denied 

(1) An unappealable order remand¬ 
ing a case to the state court was not 
reviewable by mandamus. 

U.S.—U. S. V. Rice, Okl., 66 S.Ct. 835, 
327 U.S. 742, 90 L.Ed. 982. 

Mutual Life Ins. Co. of New 
York V. Holly, C.C.A.Ill., 135 F.2d 
675. 

(2) Court of appeals would not ex¬ 
orcise Its authority under All Writs 
statute to review and set aside un¬ 
appealable order of federal district 
court declining to transfer copyright 
infringement suit to the nonjury cal¬ 
endar. 

U.S.—In re Chappell & Co., C.A.l, 201 
F.2d 343. 

(3) Court of appeals will not 
grant leave to file petition for writ 
of mandamus directing district court 
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judge to vacate his unappealable In¬ 
terlocutory order allowing substitu¬ 
tion of executrix as party plaintiff In 
her testator’s action for infringe¬ 
ment of patents. 

U.S—In re Sylvania Elec. Products, 
C.A.Mass., 220 F.2d 423. 

(4) Order remanding cause to 
.^tate court, whether rightfully or 
wrongfully entered, was not review- 
able by mandamus, 

U.S.—Thompson v. Kelly, C.A.Neb., 
170 F.2d 213. 

93. U.S.—Armour & Co. v. Kloeb, C. 
C.A., 109 P.2d 72, reversed on other 
grounds 61 S Ct. 213, 311 U.S. 199, 
85 I^Ed. 124. 

Beasou for rule 

Aft of Congress. 28 U.S.C.A. 5 2072, 
provides that Supremo Court shall 
have power to prescribe, by general 
rules, forms of process, writs, plead¬ 
ings, and motion.s, and the practice 
and procedure of the district courts 
in civil actions. While Rule 81 (b) 
is general in its terms, It cannot be 
construed to apply to courts of ap¬ 
peals. since so construed it would be 
in the exercise of a power not con¬ 
ferred on Supr»mio Court. 

U.S.—Armour & Co. v. Kloeb, supra. 
Bopsal 

Rule abolishing writs of manda¬ 
mus cannot be construed to repeal 
statute conferring on courts of ap¬ 
peals power to is.sue writs. 

U.S.—.\rmour & Co. v. Kloeb, supra. 

94. U.S.—Armour & Co. v. Kloeb, su¬ 
pra. 

94.2 U.S.—People ex rel. Tinkoff V. 
Campbell, C.A.7, 212 F.2d 785. 

Season for rule 

Mandamus is a collateral proceed¬ 
ing, separate and apart from any 
cause of action which may have giv¬ 
en it birth. 

U.S.—People ex rel. TinkofC v. Camp¬ 
bell, supra. 

94.4 U.S. — Bankers Life & Cas. Co. 
V. Holland, Fla., 74 S.Ct. 146, 346 
U.S. 379, 98 L.Bd. 106~-Roche v 
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such cases appellate courts are reluctant to interfere ferred on the courts by Congress in the All Writs 
with the decision of a lower court on jurisdictional Act should be exercised cautiously^^ ® and reluctant- 
questions which it was competent to decide and ly,94.io and only in a clear, 94.12 necessary,94.14 ex- 
which are reviewable in the regular course of ap- ceptional,94.16 or extraordinary,9418 case, or should 
peal.94.6 The supplementary review power con- 


Evaporated Milk Ass’n, Cal., 63 S. 
Ct. 938. 319 U.S. 21, 87 L.Ed. 1185. 

Anderson v. McLaughlin, C.A.Ha- 
wail, 263 F.2d 723—Superior Court 
of State of California, In and For 
Los Angeles County v. U. S. Dist, 
Court, Northern Dist. of Cal., 
Southern Division, C.A.Cal., 256 F. 
2d 844—Black v. Boyd, C.A.6, 248 
F.2d 166—Great Northern Ry. Co. 
V. Hyde, C.A.Minn., 238 F.2d 852, 
opinion adhered to 246 F.2d 537, 
certiorari denied 78 S.Ct. 117, 355 
U.S. 872, 2 L.Ed.2d 77—Clayton v. 
Warlick, C.A.N.C., 232 F.2d 699— 
Torres v. Walsh, C.A.N.Y.. 221 F. 
2d 319, certiorari denied 76 S.Ct. 
72, 350 TJ.S. 836. 100 L.Ed. 746— 
Hydraulic Press Mfg. Co. v. Moore, 
C.A.MO.. 185 F.2d 800—State of 
Tcnn. by Wolfenbarger ex rel. 
Atchley V. Taylor, C.A.Tenn., 169 
P.2d 626. 

SlrectloB to decide case 

(1) If case calls for it, court of 
appeals has power to issue writ of 
mandamus directing district court to 
decide case which it has already 
heard and over which it has Juris¬ 
diction. 

U.S.—New Tork, S. & W. R. Co. v. 
Follmer, C.A.Pa., 254 P.2d 610— 
Petition of Henneman, C.C.A.Puer- 
toRico, 137 F.2d 627. 

(2) Writ may be issued to compel 
district court to decide whether a 
case has been improperly removed to 
it. 

U.S.—Petition of Hetineman, supra. 

(3) Where district court has de¬ 
cided issue, mandamus will not lie 
to compel It to decide such issue 
again. 

U.S.—Petition of Henneman, supra. 

(4) On showing that district judge 
In order of remand stated that his 
order was based solely on ground of 
lack of requisite diversity of citizen¬ 
ship, a case was made out for issu¬ 
ance of writ of mandamus for pur¬ 
pose of requiring a decision on ques¬ 
tion of federal jurisdiction on ground 
that a federal statute was involved, 
but where district court, in return to 
order to show cause why mandamus 
should not issue for purpose of re¬ 
quiring a decision on question of fed¬ 
eral jurisdiction clearly indicated 
view that it was bound to conclude 
that no federal question was raised, 
80 that it was apparent that issuance 
of writ would serve no useful pur¬ 
pose, court of appeals, in exercise of 
equitable discretion, declined to issue 
writ. 

Petition of Henneman, supra. 


SecisioB held not reviewable by man- 
damns 

(1) Objection that subject matter 
of indictment for conspiracy to vio¬ 
late anti-trust act was not one which 
grand jury had been or could be con¬ 
tinued to hear, was at most an irreg¬ 
ularity not affecting jurisdiction of 
district court and hence did not war¬ 
rant mandamus by court of appeals 
to correct district court’s alleged er¬ 
ror in striking pleas in abatement on 
that ground. 

U.S.—Roche V. Evaporated Milk 
Ass’n. Cal., 63 S.Ct. 938, 319 U.S. 
21, 87 L.Ed. 1185. 

(2) In sustaining demurrers to 
pleas in abatement and motions to 
strike such pleas, on ground of In- 
suflloiency in law, district court did 
not refuse to adjudicate issues prop¬ 
erly presented to it and was not 
guilty of abuse of Judicial power, as 
ground for mandamus against dis¬ 
trict court by court of appeals. 

U.S.—Roche V. Evaporated Milk 

Ass’n, supra. 

(3) District court in such case act¬ 
ed within its jurisdiction and Its de¬ 
cision was reviewable by court of 
appeals on appeal from final judg¬ 
ment and by Supreme Court by cer¬ 
tiorari, and hence was not reviewable 
by mandamus in aid of appellate ju¬ 
risdiction of court of appeals. 

U.S.—Roche V. Evaporated Milk 
Ass'n, supra. 

(4) Even though It were assumed 
that, under statute providing that 
courts may issue all writs necessary, 
court of appeals had discretion to re¬ 
view dismissal of petition for remov¬ 
al filed by parties who did not appear 
to be parties to state action, petition 
pre.sented no such extraordinary or 
compelling situation which would 
move court of appeals to review 
challenged order. 

U.S.—In re MacNeil Bros. Co., C.A. 

Mass., 269 F.2d 386. 

94.6 U.S.—Roche v. Evaporated 
Milk Ass’n, Cal., 63 S.Ct, 938, 319 
U.S. 21. 87 L.Ed. 1186. 

Black V. Boyd, C.A.6, 248 F.2d 
156—Clayton v. Warlick, C.A.N.C., 
232 F.2d 699—Gulf Research & De¬ 
velopment Co. V. Leahy, C.A.Del., 
193 F.2d 302. affirmed 73 S.Ct. 102, 
344 U.S. 861, 97 L.Ed. 668, rehear- 
Ing denied 73 S.Ct. 273, 344 U.S. 
900, 97 L.Ed. 695. 

WhMi writ appropriats 
To make a peremptory writ ap¬ 
propriate, challenge to assumption or 
denial of Jurisdiction must be so 
plainly wrong as to indicate failure i 
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I to comprehend, or refusal to be guid¬ 
ed by, unambiguous provisions of 
statute or settled common law doc¬ 
trine; and if rational and sub.stan- 
tial legal argument can bo made in 
support of questioned jurisdictional 
ruling, case is not appropriate for 
mandamus even though on normal 
appeal a reviewing court might find 
reversible error. 

U.S.—^American Airlines v. Forman, 
C.A.N.J., 204 F.2d 230. 

94.8 U.S.—In re Chappell & Co., C.A. 
1, 201 P.2d 343—Shapiro v. Bonan¬ 
za Hotel Co., Inc., C.A.Nev., 185 F. 
2d 777. 

94.10 U.S.—Independent Nail & 
racking Co. v. Perry, C.A.7, 214 F. 
2d 670—U. S. V. Byers. C.C.A.N.Y., 
144 P.2d 455. 

Petition denied with expression of 
views sufficient for guidance of dis¬ 
trict court. 

U.S.—Favour v. Hill, C.C.A.Anz., 136 
F.2d 489. 

94.12 U.S.—Alcoa S. S. Co. v. Ryan, 
C.A.2. 211 F.2d 676. 

94.14 U.S.—Alcoa S. S. Co. v. Ryan, 
supra. 

Srror correctable on appeal 

Whore error, if any, in unappeal¬ 
able interlocutory order is correct¬ 
able on appeal after final judgment, 
there is no reason for precipitate ap¬ 
pellate interference by mandamus or 
otherwise. 

U.S.—Stathatos v, Arnold Bernstein 
S. S. Corp.. C.A.N.Y., 202 F.2d 525. 

94.16 U.S.—Bankers Life & Cas. Co. 
V. Holland, Fla., 74 S.Ct. 146, 346 

U. S. 379, 98 L.Ed. 106. 

Electric & Musical Industries, 
Limited, v. Walsh. C.A.2. 249 F.2d 
308—Black v. Boyd, C.A.6. 248 F.2d 
156—In re Narragansett Pier 
Amusement Corp., C.A.R.I., 224 P. 
2d 231, certiorari denied 76 S.Ct. 
103, 350 U.S. 862, 100 L.Ed. 765— 
—Fujlmoto V. U. S. District Court 
of Dist. of Hawaii, C.A.Hawaii, 199 
P.2d 27—U. S. V. CafCey, C.C.A.N.Y.. 
164 F.2d 159, reversed on other 
grounds U. S. v. U. S. Dist. Court 
for Southern Dist. of N. Y., 68 S. 
Ct. 1035, 334 U.S. 258, 92 L.Ed. 
1361. 

94.18 U.S.—Great Northern Ry. Co. 

V. Hyde, C.A.Mlnn., 238 F.2d 852, 

opinion adhered to 245 F,2d 537, 
certiorari denied 78 S.Ct. 117, 356 
U.S. 872, 2 L.Ed.2d 77—Howes 

Leather Co. v. La Buy, C.A.7, 226 
P.2d 703, affirmed 77 S.Ct. 809, 362 
U.S. 249, 1 L.Ed.2d 290, rehearing 
denied 77 S.Ct. 653, 362 U.S. 1019. 
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ibc exercised only in a compelling®4-20 case, where 
there is clear abuse of discretion or usurpation of 
the judicial power of the court.®^'22 

The court should not pass on a motion for leave 
to file a petition for a writ of mandamus as long 
as it is not clear and undisputable that there is no 
adequate remedy by appeal.^^4-24 When the ques¬ 
tion as to whether the district judge’s decision was 
appealable was not free from doubt, a petition for 
mandamus on the ground that such order was not 
appealable will be denied, but without prejudice 
to the right of the applicant to renew it if and when 
he has without avail sought relief by appeal.®^*26 

Orders relating to transfer of civil action. The 
writ of mandamus will lie to compel the district 
judge to exercise his discretion under the statute, 
28 U.S.C.A. § 1404 (a), authorizing a district court, 
for the convenience of parties and witnesses in the 
interest of justice, to transfer a civil action to anoth¬ 
er district,y^-28 but whether the court of appeals 


has jurisdiction to issue such a writ to review an 
order of the district court transferring or refusing 
to transfer a civil action to another district imder 
the statute is a much mooted question in the various 
circuits,^^'^® and the expressions of the circuits are 
in hopeless conflict.^^*^^ The Supreme Court has 
recognized the existence of the issue, but found it 
unnecessary specifically to rule on it.^^-^^ If a dis¬ 
trict judge refuses to order a transfer, and in so 
doing abuses his discretion, the court of appeals 
may issue a writ, according to one view,®^*36 but 
there is authority to the contrary.^4-38 

While it has been held that the court of appeals 
will not grant such review where the judge in the 
district court has considered the interests stipulated 
in the statute authorizing transfer and decided 
thereon, 9 4.40 that it is beyond the legitimate author¬ 
ity of the court of appeals to review by mandamus an 
unappealable, interlocutory order transferring the 
cause to a district outside the circuit,®4.42 except in 
really extraordinary situations,® 4.44 ^nd that manda- 


1 L..Ed.2d 660—Torres v. Walsh, C 
A.N.Y., 221 F.2d 319, certiorari de¬ 
nied 76 S.Ct. 72. 350 U.S. 836, 100 
L.Ed. 746—In re Sylvania Elec 
Products. C.A.Mass., 220 F,2d 423— 
In re Previn, C.A.l, 204 P.2d 417— 
Carr v. Donohoe, C.A.Neb., 201 K. 
2d 426—Gulf Kesoarch & Develop¬ 
ment Co. V. Leahy, C.A.Del., 193 P. 
2d 302, affirmed 73 S.Ct. 102, 314 
U.S. 861. 97 L.Ed. 668 , rehearing 
denied 73 S.Ct. 273, 344 U.S. 900. 
97 L.Ed. 695—Hydraulic Presa 
Mfg. Co. v. Moore, C.A.Mo., 185 P. 
2 d 800. 

D.C.—Billing V. U. S., 142 F.2d 473, 79 

U. S.App.D.C. 47. 

Bight of govenunont ollloers 

Existence of governmental privi¬ 
leges must be established by party in¬ 
voking them, and the right of govern¬ 
ment officers to prevent disclosure of 
state secrets must be asserted in 
same way procedurally as that of a 
private individual, without recourse 
to prerogative writs where such writs 
would not be available to the ordinary 
citizen. 

XJ.s. —Bank Line v. U. S., C.C.A.N.T., 
163 F.2d 133. 

94.20 U.S.—In re Previn, C.A.l, 204 
F.2d 417. 

94.22 U.S.—Bankers Life & Cas. Co. 

V. Holland, Fla., 74 S.Ct. 145, 346 
U.S. 379, 98 L.Ed. 106. 

Electric & Musical Industries. 
Limited v. Walsh, C.A.2, 249 F.2d 
808—In re Previn, C.A.l, 204 P.2d 
417. 

Petition denied 

Petition for review of action of .fed- 
eml district judge in denying motion 
of petitioner for an order permitting 


her to dismiss action under the Fed¬ 
eral Employers’ Liability Act after 
the action had been transferred to 
state whore the claim arose. 

U.S.—Larsen v. Nordbye, C.A.Minn., 
181 F.2d 765. 

94.24 U.S.—Ex parte Watkins, C.A. 
Miss., 260 P. 2 d 548—^Ex parte Deep¬ 
water Exploration Co., C.A.La., 260 
F.2d 646. 

Application denied 

Application for permission to file 
in court of appeals a motion in the 
nature of a petition for writ of man¬ 
damus to review an adverse Judgment 
of district court from which applicant 
had the remedy of appeal. 

U.S.—Levy v. U. S. District Court for 
the Dist. of Ariz., C.A.9, 219 F.2d 
111 . 

94.26 U.S.—In re J. Ray McDermott 
& Co., C.A. 6 , 254 F.2d 390. 

94.28 U.S.—Paramount Pictures v. 
Rodney, C.A.3, 186 F.2d 111, certio¬ 
rari denied 71 S.Ct. 572, 340 U.S. 
953, 95 L.Ed. 687. 

Clayton v. Warlick, C.A.N.C.. 232 
F.2d 699. 

Transfer of action for convenience of 
parties and witnesses generally see 
Federal Civil Procedure }§ 497-514. 
94.30 U.S.—R. Heller & Co. v. Perry, 
CA.Ill., 201 F.2d 625. 

94.32 U.S,—Clayton v. Warlick, C.A. 
N.C., 232 F.2d 699. 

94.34 U.S.—Lemon v. Druffel, C.A. 
Ohio, 253 F,2d 680, certiorari denied 
79 S.Ct. 34, 368 U.S. 821, 3 L,Ed.2d 
62. 

94.36 U.S.—Chicago, R. I. & P. R. 
Co. V. Igoe, C.A.I11., 220 F.2d 299— 
Arrowhead Co. v. The Aimee Lykes, 
C.A.N.Y.. 193 F. 2 d 83. 
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Writ denied 

Where defendants failed to bear 
burden of making out a strong 
enough case for transfer. 

U.S.—General Portland Cement Co. v. 
Perry, C.A.Ill., 204 F.2d 316—Shapi¬ 
ro V. Bonanza Hotel Co., Inc., C.A. 
Nev., 185 F.2d 777—Ford Motor Co. 
v. Ryan, C.A.N.Y., 182 F.2d 329, 
certiorari denied 71 S.Ct. 79, 340 U. 
S. 851, 96 L.Ed. 624. 

94.38 U.S.—All States Freight, Inc. 

V. Modarelli, C.A.N.J., 196 F.2d 

1010. 

94.40 U.S.—All States Freight, Inc. 
V. Modarelli, supra. 

94.42 U.S.—Teixeira v, Goodyear 

Tire & Rubber Co., C.A.Mass., 261 
F.2d 153—Clayton v. Warlick, C.A. 
N.C., 232 F.2d 699—B. Heller & Co. 
V. Perry, C.A.Ill., 201 F.2d 526. 
Beason for role 

To issue the writ would be to usurp 
the discretionary function of the dis¬ 
trict court. 

U.S.—B. Heller & Co. v. Perry, su¬ 
pra. 

94.44 U.S.—Torres v. Walsh, C.A.N. 
Y., 221 F.2d 319, certiorari denied 
76 S.Ct. 72, 350 U.S. 836, 100 L.Ed. 
740 —In re Josephsori, C.A.Mass.. 
218 F.2d 174. 

"In the absence of a failure of the 
District Court to correctly construe 
and apply the statute, or to consider 
the relevant factors incident to rul¬ 
ing upon a motion to transfer, or un¬ 
less it is necessary to correct a clear 
abuse of discretion, a Court of Ap¬ 
peals should not entertain motions 
for Writs of Mandamus to direct Dis¬ 
trict Courts to enter or vacate orders 
of transfer/* 
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mus will not lie to review an order transferring a 
case from one district to another district in the same 
circuit,there is other authority to the effect that 
an order transferring the action may be reviewed 
by mandamus,in the light of the criteria cus¬ 
tomarily associated with mandamus and similar rem¬ 
edies, ^4.50 cYen though the cause is transferred out 
of the circuit of the court entertaining the petition 
for the writ.94.52 

It has also been held that if no more than an 
abuse of discretion is involved and the order directs 
a transfer, the court of appeals for the circuit which 
includes the transferor district will not entertain a 
petition for mandamus or grant the writ, 94-54 and 
that such a petition must be addressed to the court of 
appeals for the circuit which includes the transferree 
district,94.56 ]jut the former court will entertain 
the petition and issue a writ if the district court 
lacked all power to order a transfer so that the 
order is a nullity.94.58 According to one view, 
it is too late for the court of appeals for the circuit 
which includes the transferor district to grant a man¬ 
damus after the order of transfer has been executed 
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and the cause transferred to a district in another 

circuit.94.60 

The is.suancc of the writ remains a matter of dis¬ 
cretion for the court of appeals, 94 52 which, in ap¬ 
praising the discretion exercised b> the district 
court under § 1404, can merely determine whether 
the judge of the district court abused his discre¬ 
tion.94.64 jn some cases denial of the writ has been 
based on the ground that no abuse of discretion has 

been shown. 94.66 

§ 286(3). - Subpoena 

in an original contempt proceeding pending before 
the court of appeals, it may issue subpoenas. 

In an original contempt proceeding pending be¬ 
fore the court of appeals, in which it becomes neces¬ 
sary for the court to sit as a trier of controverted 
facts, it may issue subpoenas ad testilicandum and 
subpoenas duces tecum for purposes of pre-trial dis- 
covery.95 Such writs, which are appropriate to the 
exercise of the district courts, and accepted usage 
therein, may by analogy be equally appropriate to 
the exercise of the jurisdiction of a court of ap¬ 
peals.95.5 


B. APPELLATE JURISDICTION AND PROCEDURE 

1. In General. 


§ 287. In General 

The appellate Jurisdiction of the courts of appeals 
is purely statutory; and such a court must consider the 


question of its jurisdiction, and that of the lower court, 
even though the question has not been raised by either 
party. Abstract or moot questions, not connected with 
the granting of actual relief, cannot be considered. 


U.S.—Ex p.'^rte Cha.s. Pfizer & Co., C. 

A.Ga., 225 F.2d 720, 723. 

»4.46 U.S.—Carr v. Donohoe, C.A. 
Neb., 201 F.2d 426. 

Beasoa for role 

An order transferring a case from 
one district to another district in the 
same circuit cannot in any way im¬ 
pair or defeat the jurisdiction of the 
court of appeals of that circuit to 
review any appealable order or Judg¬ 
ment which may eventually be en¬ 
tered in the case. 

U.S.—Carr v. Donohoe, supra. 

94.48 U.S.—Lemon v. Druflfel, C.A. 
Ohio, 263 F.2d 680, certiorari de¬ 
nied 79 S.Ct. 34, 368 U.S. 821, 3 L. 
Ed.2d 62. 

94.60 D.C.—Wiren v. Laws, 194 F.2d 
873, 90 U.S.APP.D.C. 106. 

94.52 U.S.—General Cas. Co. v. 
Grubb, C.A.Wis., 263 F.2d 51, cer¬ 
tiorari denied 78 S.Ct. 1162, 367 U. 
S. 904, 2 L.Ed.2d 1157. 

94.54 U.S.—Lemon v. Druffel, C.A. 
Ohio, 263 P.2d 680, certiorari de¬ 
nied 79 S.Ct. 34, 368 U.S. 821, 3 
L.Ed.2d 62—Great Northern Ry. Co. 


V. Hyde. C.A.Minn., 245 F.2d 537, 
certiorari denied 78 S.Ct. 117, 365 
U.S. 872, 2 L.Ed.2d 77—Arrowhead 
Co. V. The Aimec Lykes, C.A.N.Y., 
193 F.2d 83. 

94.66 U.S.—^Arrowh»‘ad Co. V. The 
Aimce Lykes. supra. 

Season for mle 

Jurisdiction on appeal can be pro¬ 
tected as well by the court of appeals 
of the circuit to which a case is 
transferred as by the court of appeals 
of the circuit from which it is trans¬ 
ferred. 

U.S.—Clayton v. Warlick, C.A.N.C., 
232 F.2d 699. 

94.58 U.S.—^Anthony v. Kaufman, C. 
A.N.Y., 193 F.2d 86, certiorari de¬ 
nied 72 S.Ct. 629, 342 U.S. 966, 96 
L.Ed. 710—Atlantic Coast Line R. 
Co. V. Davis, C.A.Fla., 186 F.2d 766. 
Transfsr to improper district 
Court of appeals has power to pre¬ 
vent the entry, or command the va¬ 
cation, of an order transferring a 
case to a district to which, as a mat¬ 
ter of law, the case is not transfer- 
rable. 


U.S.—Great Northern Ry. Co. v. 
Hyde, C.A.Minn, 245 F.2d 537, cer¬ 
tiorari denied 78 S.Ct. 117, 355 U.S. 
872, 2 L.Ed.2d 77—Clayton v. War- 
lick, C.A.N.C., 232 F.2d ooy-Foster- 
Milburn Co. v. Knight, C.A.N.Y., 

181 F.2d 949. 

94.60 U.S.—Magnetic Engineering & 
Mfg. Co. V. Dings Mfg. Co., C.A.N. 
Y., 178 F.2d 866. 

94.62 U.S.—General Cas. Co. v. 

Grubb, C.A.Wis., 253 P.2d 61, cer¬ 
tiorari denied 78 S.Ct. 1152, 357 U. 
S. 904, 2 L.Ed.2d 1157. 

94.64 U.S.—General Cas. Co. v. 

Grubi), supra, 

94.66 U.S.—General Cas. Co. v. 

Grubb, supra—Ex parte Chas. Pfi¬ 
zer & Co., C.A.Ga., 226 F.2d 720— 
Goodman v. Clancy, C.A.N.Y., 195 
P.2d 236—Nlcol v. Koscin.skl, C.A. 
Mich., 188 P.2d 637. 

96. U.S.—Bethlehem Shipbuilding 

Corporation v. National Labor Re¬ 
lations Board, C.C.A., 120 F.2d 126. 

96.5 U.S.—Bethlehem Shipbuilding 

Corporation v. National Labor Re¬ 
lations Board, supra. 
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The appillatc jurisdiction of the courts of ap¬ 
peals,^® including the United vStates court of ap¬ 
peals for the District of Columbia,is purely 
of statutory origin, existing only when given by 


some statutory provision. An appeal will not lie in 
those cases or proceedings to which the statutory 
provision cannot, under the liberal rules of con¬ 
struction applicable, reasonably be extended.^®*^® 


®e. U.S.—Mario Mercado E Hijos v 
LluJ>eras Pasarell, C.A.Puerto Rico. 
-2.*) F.2(l 71 J>, certiorari denied 7G 
S.Ct. 309. 3r)0 V S. 936. 100 UEd. 
817. rehcanngr denied 76 S.Pt. 432. 
350 U.S. 9 77. 100 L.Ed. 847--l)uncan 
Shaw Corp. v. Standard Machinery 
Co.. C.A i: I.. 196 F.2d 147. 33 A.L.R. 
2d 1050- Carlisle v. S. C. Eoveland 
Co.. C.A Pa.. 175 F.2d 418—Bene¬ 
ficial Indus Loan Corp. v. Smith, 
C.A.N.J.. 170 F.2d 44. affirmed Co¬ 
hen V. Beneficial Indus. Loan Corp., 
C.A.N.J.. 69 S.Ct. 1221, 337 U.S 541. 
03 L.Ed. 1528—Dowling Bros. Dis¬ 
tilling’ Co. V. U. S., C.C.A.Ky., 153 
F.2d 353. certiorari denied 66 S.Ct. 
11 20, 32S U.S. 848. 00 L Ed. 1622. 
rehcannp denied 67 S.Ct. i»9, 329 U. 
S. 820, 91 LEd. 698—Skirvin v. 

Meata, (’C.A.Okl., 141 F.2d 668— 
City of Louisa v. Levi, C.C.A.Ky., 
140 F.2d 512—Millslagle v. Olson, 
C.C.A.Nel)., 130 F 2d 212—Burns v. 
Ender Coal & Coke Co., C.C.A.Ind., 
104 F 2a 964—Raytheon Mf^r. Co. v. 
Radio Corporation of America, C. 
C.A.Mass., 76 F.2d 943. affirmed Ra¬ 
dio Corporation of America v. Ray¬ 
theon Mfj?. Co., 56 S.Ct. 297. 296 U.S. 
459, 80 L Ed. 327, and followed in. 
C.C.A., Berning v, Louisville & N. 

R. Co., 02 F.2d 997—Bryan v. Furn- 
io Aral, CC.A.Hawaii, 64 I?'.2d 954— 
In re Oelino’s Inc., C.C.A.Ill., 51 
F.2d 875. certiorari denied Lamson 
Co. V. Whitlemore, 52 S.Ct. 36, 284 
U.S. 659, 76 L Ed. 558—Emlenton 
Refining Co. v. Chambers, C.C.A. 
Pa., 14 F.2d 101, certiorari denied 
47 S.Ct. 240, 273 U.S. 731. 71 L.Ed 
863—Stevens v. Clark, Ill., 62 F. 
321, 10 r.C A. 379. 

Foster v. Turchi. D.C.Pa., 79 F. 
Supp. 268, affirmed. C.A., 173 F.2d 
605. 

In re Maraiion, D.C.N.Y., 20 F’.2d 
939. 

JnxlBdictioxL is not discrotionary; 

it is settled by statute. 

Xj.s.—Cohen v. Globe Indemnity Co., 
C.C.A.Pa., 120 F.2d 791. 

Caddo Tribe of Oklahoma v, U. 

S. , Ct.Cl., 155 F.Supp. 727. 

96.5 U.S.—American Federation of 
Labor v. National Labor Relations 
Board, App.D.C., 60 S.Ct. 300. 308 

U. S. 401, 84 L.Ed. 347. 

—Bankers Surety Co. v. Security 
Trust Co., 39 App.D.C. 354—U. S. 

V. 0‘Neal, 10 App.D.C. 205. 

Court held to have Jurisdiction to re¬ 
view 

(1) Judgments, orders, or decrees 
of the district court, formerly called 
the supreme court. 

P.C.—Serkowich v. Wardoll, 102 F.2d 
253, 69 App.D.C. 389. 


(2) Judgment of municipal court 
of appeals for District of Columbia. 
D.C.—American Cas. Co. v. Heilman, 

194 F.2d 348, 90 U.S.App.D.C. 170. 

(3) Orders or decisions of various 
commissions or administrative agen¬ 
cies. 

U.S —Federal Trade Commission v. 
Klesner, AppD.C., 47 S.Ct. 557, 274 
U.S. 146, 71 L.Ed. 972. 

D.C.—Utah Fuel Co. v. National Bitu¬ 
minous Coal Commission, 101 F.2d 
426, 69 App.D.C. 333. 

(4) Decisions of the board of tax 
appeals for the District of Columbia. 
U.S —District of Columbia v. Pace, 

App.D.C., 64 S.Ct. 406. 320 U.S. 698, 
88 L.Ed. 408. 

D.C—Electric Storage Battery Co. v. 
District of Columbia, 155 F.2d 867, 
81 U S.App.DC. 135. 

(5) Decisions and orders of the 
federal communications commission. 
D.C.—Monocacy Broadcasting Co. v. 

Prall, 90 F.2d 421, 67 App.D.C. 

176. 

(6) Final order of National Labor 
Relations Board. 

D.C.—Reilly v. Mills. D.C.. 52 F.Supp., 
172, affirmed 144 F.2d 259, 79 U.S. 
App.D.C. 171, certiorari denied 65 
S.Ct. 1566, 326 U.S. 879, 89 L.Ed. 
1995. 

Constructiou of statute 

Although, generally speaking, such 
Jurisdiction as court has to review 
directly the action of administrative 
agencies is specially conferred by 
legislation relating specifically to the 
determinations of such agencies made 
subject to review, and prescribing the 
manner and extent of the review, in 
one instance the conclusion that the 
court had jurisdiction to review or¬ 
ders of a particular commission af¬ 
fecting persons within the district 
was arrived at hy construction. 

U.S.—Federal Trade Commission v. 
Klesner, App.D.C., 47 S.Ct. 557, 274 
U.S. 145. 71 L.Ed. 972. 

Exclusive Jurisdiction 

Court may have exclusive Jurisdic¬ 
tion of appeals in a certain class of 
cases. 

D.C.—Monocacy Broadcasting Co. v. 
Prall, 90 F.2d 421, 67 App.D.C. 176. 

Under former statutes 

(1) Court had Jurisdiction of ap¬ 
peals from Judgments of the munici¬ 
pal court. 

D.C.—Serkowich v. Wardell, 102 P.2d 
263, 69 App.D.C. 389—-U. S. ex rel. 
Eure V, Borden, 80 F.2d 627, 66 
App.D.C. 84. 

(2) Under statutes relating to ap¬ 
peals from certain commissions or 
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other administrative agencies, the 
court was deemed to act as a superior 
and revising agency in the adminis¬ 
trative field and to exercise adminis¬ 
trative, rather than Judicial, juris¬ 
diction. 

U.S.—Federal Radio Commission v. 
General Electric Co., App.D.C., 60 
S.Ct. 389, 281 U.S. 464, 74 L.Ed. 969. 

(3) Decisions of patent office as 
formerly reviewable by court of ap¬ 
peals of District of Columbia see 
Patents § 136. 

Trading with the Enemy Aot. 60 

U.S.C.A. appendix, did not change or 
modify in any respect the appellate 
Jurisdiction of the court. 

D.C.—Trans-Atlantic Trust Co. v. 
Pagenstecher, 287 F. 1019, 63 App. 
D.C. 42. 

96.10 U.S.—Mercoid Corp. v. Minne¬ 
apolis-Honey well Regulator Co., C. 
C.A.Ill., 142 P.2d 549—Skirvin v. 
Mesta, C.C.A.Okl., 141 F’.2d 668. 
D.C.—In re De Marcos, 139 F.2d 841. 
78 U.S.App.D.C. 187—In re Standard 
Oil Co., 39 App.D.C. 491. 

Exoluslve Jurisdiction in another 
court 

Court of appeals may be without 
Jurisdiction of an appeal by reason of 
another court’s having exclusive ju¬ 
risdiction thereof under the pertinent 
statute. 

U.S.—Swift & Co. V. U. S., App D.C., 
48 S.Ct. 311, 276 U.S. 311, 72 L.Ed. 
687. 

I D.C.—Fletcher v. U. S. Atomic Energy 
Commission, 192 F.2d 29, 89 U.S. 
App.D.C. 218, certiorari denied 72 
S.Ct. 361, 342 U.S. 914, 96 L.Ed. 684. 

Jurlsdlctiou restricted to Supreme 
Court 

(1) Court of appeals does not have 
authority to hoar an appeal if appeal 
is one which is appealable directly 
to the Supreme Court. 

U.S.—U. S. V. Johnston, C.A.Pa., 227 
F.2d 746, affirmed 76 S.Ct. 739, 361 
U.S. 215, 100 L.Ed. 1097, rehearing 
denied 77 S.Ct. 23. 352 U.S. 860, 1 
L.Ed.2d 69—Lee v. Roseberry, C.A. 
Ky., 200 F.2d 165. 

(2) It was, inter alia, to prevent 
delay of unwarranted appeals by dis¬ 
appointed applicants to intervene, 
which would suspend ultimate dis¬ 
position of suit under anti-trust acts, 
that Jurisdiction to review district 
court decrees was not vested in 
courts of appeals, but solely in the 
Supreme Court. 

U.S.— ^Allen Calculators v. National 
Cash Register Co., Ohio, 64 S.Ct. 
905, 322 U.S. 137, 88 L.Ed. 1188, re¬ 
hearing denied 64 S.Ct. 1257, 822 
U.S. 771, 88 L.Ed. 1596. 
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The right of appeal is a matter of privilege rather 
than a natural, inherent, or vested rignt.^*^ There 
is no constitutional right to appeal,^The right 
is purely statutory,^and subject to the control of 
Congress,which may grant it on such condi¬ 
tions as it deems appropriate,^® and prescribe in 
what cases, under what circumstances, in what man¬ 
ner, and to or from what courts, appeals may be 
takenbut when provision has been made for ap¬ 
peal, it is, in the cases mentioned, and on the con- 
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ditions prescribed, a matter of rigbt.^® A party 
seeking relief by appeal from the operation of a 
judgment against him must comply with the terms 
of the statute whereby such appeal is authorized.®®-^* 
A statutory right of appeal may be taken away,®®-l® 
as by repeal of the statute giving it, even as to 
causes which have been previously appealed.! 

The jurisdiction of the courts of appeals ends 
when they find want of jurisdiction in the lower 
court,2 although they may, in such a case, enter- 


(3) If Judffe ordering- threc-Judge 
court convened should fail or refuse 
to supply notification required by 
statute, recourse could not be had to 
court of appeals, but application 
would have to be made to Supreme 
Court for mandamus or other appro¬ 
priate relief. 

U.S.—Two Guys from Harrison-Al- 
lentown, Inc. v. McGinley, C.A.Pa., 
266 F.2d 427. 

Jadgments of court of claims 

Court of appeals is Invested with 
no power to supervise the proceed¬ 
ings, or review the judgments, of the 
court of claims. 

D.C.—Butler v. Indian Protective As¬ 
soc., 34 App.D.C. 284. 

Jlidgments of state courts 
Court of appeals has no power to 
review the judgments of state courts 
U.S.—U. S. ex rel. Parker v. Carey, 
C.C,A.I11., 135 F.2d 206, certiorari 
denied 64 S.Ct. 61, 320 U.S. 756, 88 
L.Ed. 449. 

Proceediugs iu another circuit 

Court of appeals has no jurisdic¬ 
tion to review any proceeding had in 
United States district court m anoth¬ 
er judicial circuit. 

U.S.—Albuquerque Nat. Bank v. Citi¬ 
zens Nat. Bank in Abilene, C.A.Tex., 
212 F.2d 943. 

97. U.S.—Millslagle v. Olson, C.C.A. 
Neb., 130 F.2d 212—Hartmann v. 
Sloan, C.C.A.Pa., 99 F.2d 942, cer¬ 
tiorari denied Hartman v. Sloan. 59 
S.Ct. 487, 306 U.S. 638, 83 L.Ed. 
1039—U. S. ex rel. Angelica v. Ham¬ 
mond, C.C.A.Tex., 99 F.2d 557, re¬ 
hearing denied U. S. ex rel. Carlisle 
V. Hammond, 100 F.2d 227, certio¬ 
rari denied Carlisle v. Hammond, 59 
set. 488, 306 U.S. 638, 83 L.Ed. 
1039. 

U. S. ex rel. Martin v. Walker, D. 
C.Conn., Ill F.Supp. 455, affirmed, 
C.A., 203 P.2d 563. 

In re Maryanov, D.C.N.T., 20 F. 
2d 1039. 

97.5 U.S.—U. S. V. Marrone, D.C. 
Alaska, 172 F.Supp. 368. 

97.10 U.S.—Mesabi Iron Co. v. Re¬ 
serve Min. Co., C.A.Minn., 270 F. 
2d 567. 

Statute lihcrally construed 

(1) Statute conferring right of ap¬ 


peal should be liberally construed in 
furtherance of the right. 

U.S—In re Hurley Mercantile Co., C. 

C. A.Tex., 56 F.2d 1023, certiorari de¬ 
nied Atascosa County State Bank 
of Jourdanton, Texas v. Coppard, 
62 S.Ct. 680. 286 U.S. 666, 76 L.Ed. 
1290. 

In re Madonia, D.C.Ill., 32 F. 
Supp. 166. 

(2) Courts favor the right of ap¬ 
peal where appeal is allowed by stat¬ 
ute. 

U.S.—Commercial Credit Corp. v. U. 
S.. C.A Minn., 175 F.2d 905. 

(3) Right of appeal granted by 
statute .should not be interpreted so 
a.s to defeat right.s clearly granted in 
other parts of the .same act. 

U.S.—Young v. IIigl)ee Co., Ohio, 65 
S.Ct. 694, 324 U.S. 204, 89 L.Ed. 890. 

97.15 D.C.—U. S. v. O’Neal, 10 App. 

D. C. 205. 

98. U.S.—Millsl.agle v. Olson, C.C.A. 
Neb.. 130 F.2d 212. 

D.C.-—U. S. V. O’Neal, 10 App.D.C. 205. 

98.5 D.C.—U. S. V. O’Neal, supra. 

99. T'*'.S.—Ala.ska Packers Ass’n v. 
Pillsbury, Cal., 57 S.Ct. 682, 301 U. 
S. 174, 81 L.Ed. 988. 

Clinton Foods v. U. S., C.A.W.Va., 
188 F.2d 289. certiorari denied 72 
S.Ct. 45. 342 U.S. 825, 96 L.Ed. 624— 
Holiday v. Johnston, C.C.A.Cal., 123 
F.2d 867, certiorari denied Kx parte 
Holiday. 62 S.Ct. 940, 316 U.S. 660, 
86 L.Ed. 1737, rehearing denied 62 
S.Ct. 1102, 316 U.S. 709, 86 L.Ed. 
1776—De La Torre v. National City 
Bank of New York, C.C.A.Puerto 
Rico. 110 F.2d 381—Alliance Se¬ 
curities Co. V. Killits, C.C.A.Ohio, 
67 P.2d 480. 

3 C.J. p 319 note 68. 

*‘Xiosi]ig party Is generally entitled 
to an appeal as a matter of right.” 
U.S.—McBee v. Palmer, C.C.A.Wash., 
73 F.2d 342, 343. 

Improper limltatioa of right 

In action by United States against 
government contractor, whose con¬ 
tract had been terminated in accord¬ 
ance with its terms during course of 
performance by contractor, to require 
contractor to turn over records and 
drawings to United States, wherein 
contractor filed counterclaims under 
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( contract, it was Improper for order to 
make right of TTnited Stales to ap¬ 
peal dependent on paying into trial 
court amount found to be due con¬ 
tractor. 

U.S.—Jacobs V. U. S., C.A.Md., 239 P. 
2d 469, certiorari denied 77 S Ct. 
666, 353 U.S. 904, 1 L.Ed.2d 666. 
rehearing denied 77 S.Ct. 859, 353 
U.S. 952. 1 L.Kd.2d 861. 

99.5 U.S—U. S. ex r« I. I.utz v. Ra- 
gen. C.A.Ill., 171 F.2d 788. certiorari 
denied Lutz v. Ragen. 69 S Ct. 104 I, 
337 U.S. 910, 93 L.Ed. 1722. 

99.10 D.C.—U. S. v. O’Neal. 10 App. 
D.C. 205. 

1. U S.—Atchison, T. & S. P. Ry. Co. 
V. Brown, C.A.Cal., 175 F.2d 554— 
TT. S, ox rel. Angelica v. Hammond, 
C.C.A.Tex., 99 F.2d 557, 659, re¬ 
hearing denied U. S. ex rel. Carlisle 
v. Hammond, 100 P.2d 227, cer¬ 
tiorari denied Carlisle v. Hammond, 
69 S.Ct. 488, 306 U.S. 638, 83 L.Ed. 
1039. 

“There Is no vested right In a pend¬ 
ing appeal.’' 

U.S.—U. S. ex rel. Angelica v. Ham¬ 
mond. C.C.A.Tex., 99 F.2d 657, 659, 
rehearing denied U. S. ex rel. Car¬ 
lisle v. Hammond, 100 F.2d 227. cer¬ 
tiorari denied Carli.sle v. Hammond, 
69 S.Ct. 488, 306 U.S. 638, 83 L.Ed. 
1039. 

2. U.S.—Gaynor v. Metal.s Reserve 
Co., C.A.S.D., 174 F.2d 286. certio¬ 
rari denied 70 S.Ct. 345, 338 U.S. 
900, 94 L.Ed. 560—Cramer v. Phoe- 
nix Mut. Life Ins. Co. of Hart¬ 
ford, Conn., C.C.A.Iowa. 91 F.2d 141, 
certiorari denied 68 S.Ct. 141, 302 
U.S. 739, 82 L.Ed. 571, rehearing 
denied 58 S.Ct. 263, 302 U.S. 778. 
82 L.Ed. 602, and certiorari de¬ 
nied Coburn v. Phoenix Mut. Life 
Ins. Co. of Hartford, Conn,, 68 S. 
Ct. 141, 302 U.S. 739, 82 L.Ed. 571, 
rehearing denied 68 S.Ct. 263, 302 
U.S. 778, 82 L.Ed. 602, and certio¬ 
rari denied Cramer v. .ffltna Life 
Ins. Co., 58 S.Ct. 141, 302 U.S. 739, 
82 L.Ed. 671, rehearing denied 58 
S.Ct. 263, 302 U.S. 778, 82 L.Ed. 602, 
and certiorari denied Coburn v. 
^:tna Life Ins. Co., 68 S.Ct. 141, 302 
U.S. 739, 82 L.Ed. 571. rehearing 
denied 68 S.Ct. 263, 302 U.S, 778, 82 
L.Ed. 602. 
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tain an api)cal for the purpose of reversing a judg¬ 
ment or order for want of jurisdiction and dismiss¬ 
ing the case or directing its dismissal by the lower 
court.3 On the other hand, where the district court 
had jurisdiction in disbarment proceedings, the 
court of appeals has jurisdiction of the subject mat¬ 
ter on api)eal;2-5 and alleged irregularities, consti¬ 
tuting error merely and not defeating jurisdiction 
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in the fundamental sense, have no effect on the 
jurisdiction of either court.3-l0 

The courts arc bound to consider the question 
of their jurisdiction, and that of the lower court, 
and to refuse to exercise a jurisdiction not con¬ 
ferred, even though the question was not raised 
by either party in either court and the rule stated 


D.c.—Rpstifo V. Hartifir. 61 F.2d 404. 
G1 App D 262—Hopper v. Supplee 

Hardware Co., 39 App.P.C. 59C. 

3 C.J. p 366 note 12. 

3. U.S.—Kern v. Standard Oil Co., C. 

A.Minn., 228 P.2d 699. opinion buP- 
plemented 230 P.2d 954—Cramer v. 
Phoenix Mut. Life Ins. Co. of Hart¬ 
ford, Conn., C.C.A.Iowa, 91 P.2d 
141, certiorari denied 58 S.Ct. 141, 
302 U.S. 739, 82 L.Ed. 671, rehoar- 
ing denied Cramer v. Phoenix Mut. 
Life Ins. Co., 68 S.Ct. 263. 302 U.S. 
778, 82 LEd. 602, and certiorari de¬ 
nied Coburn v. Phoenix Mut. Life 
Ins. Co. of Hartford. Conn., 68 S. 
Ct. 141, 302 U.S. 739, 82 L.Ed. 671, 
r<*hearing denied Coburn v. Phoenix 
Mut. Life Ins. Co., 58 S.Ct. 263, 302 

U. S. 778, 82 L.Ed. 602, and certiorari 
denied Cramer v. ^tna Life Ins. 
Co. 68 S.Ct. 141, 302 U.S. 739, 82 
L.Ed. 671, rehearing denied 58 S.Ct. 
263, 302 U.S. 778, 82 L.Ed. 602, and 
certiorari denied Coburn v. jEtna 
Life Ins. Co., 58 S.Ct. 141, 302 U.S. ; 
739, 82 LEd. 671, rehearing denied 
58 S.Ct. 2C3, 302 U.S. 778, 82 L.Ed. 
602—TT. S. v. Radice, C.C.A.N.Y., 40 
F.2d 445. 

8 (\J. P 3G8 note 20—4 C.J. p 581 notes 
30. 31. 

3.5 D.C.—Fletcher v. Evening Star 

New.spaper Co., 114 F'.2d 582, 72 
App.D.C. 303. 

3.10 D.C.—Fletcher v. Evening Star 
Newspaper Co., supra. 

4. U.S.—Peterson v. Brotherhood of 
Locomotive Firemen and Englne- 
mon, C.A.Ind., 268 F.2d 567—Two 
Guys from Harrison-Allentown, 
Inc. V. McGinley, C.A.Pa., 266 P. 
2d 427—Puig Jimenez v. Glover, C. 

A. Puorto Rico. 265 P.2d 64—Jack- 
son V. Kuhn, C.A.Ark., 254 F.2d 555 
—McManus v. Delta Fire & Cus. 
Co., C.A.La., 251 F.2d 49G—Mantin 

V. Broadcast Music, Inc., C.A.Cal., 
244 F.2d 204—Borges v. Art Steel 
Co., C.A.N.Y., 243 F.2d 350—Flynn 
& Emrich Co. v. Greenwood, C.A. 
Md., 242 P.2d 737, certiorari denied 
77 S.Ct. 1060, 363 U.S. 976, 1 L.Ed.2d 
1137—Leo V. Porcelain Patch & 
Glaze Corp., C.A.La., 240 F.2d 763 
—Guerin v. Guerin, C.A.Cal., 239 F. 
2d 909—Pacific Freight Lines v. U. 
S., C.A.Cal., 239 F.2d 191—N. L. R. 

B. V. Swift & Co., C.A.Mo., 233 F.2d 
226—U. S. ex rel. Geach v. Ragen, 

C. A.7, 231 F.2d 466—Kern v. Stand¬ 
ard Oil Co., C.A.Minn., 228 F.2d 699, 


opinion supplemented 230 F.2d 954 
—Sword Line, Inc. v. U. S., C.A.N. 
Y., 228 F.2d 344, opinion adhered 
to. 230 F.2d 75. affirmed 76 S.Ct. 
1047, 351 fr.S. 976, 100 L.Ed. 1493— 
In re Federal Facilities Realty 
Trust, C.A.I11., 227 F.2d 661—Wil¬ 
son Bros, V. Textile Workers Un¬ 
ion of America, CIO, C.A.N.Y., 224 
F.2d 176, certiorari denied 76 S.Ct. 
70, 350 U.S. 834, 100 L.Ed. 745— 
Canadian Indem. Co. v. Republic 
Indem. Co., C.A.Cal., 222 P.2d 601 
—Chicago Stadium Corp. v. State 
of Indiana, C.A.Ind., 220 F.2d 797— 
Tomlinson v. Poller, C.A.Fla., 220 
P.2d 308, certiorari denied Pace v. 
Tomlinson, 76 S.Ct. 66, 350 U.S. 832, 
100 L.Ed. 742. rehearing denied 76 

S.Ct. 177, 350 U.S. 906, lOO L.Ed. 
795—Green v. Green, C.A.Ill., 218 
P.2d 130, certiorari denied 76 S.Ct. 
606, 349 U.S. 917, 99 L.Ed. 1260, 
certiorari denied 75 S.Ct. 871, 349 

U. S. 948, 09 L.Ed. 1274—Birming¬ 
ham Post Co. V. Brown, C.A.Ala., 
217 F.2d 127—Lang v. Patent Tile 
Co., C.A.Fla., 216 P.2d 264—United 
R. R. Operating Crafts v. Pennsyl¬ 
vania R. Co., C.A.Ill, 212 F.2d 938 
—Tinkoff V. Holly, C.A.Ill., 209 P. 
2d 627—Hospoder v. U. S., C.A.N.J., 
209 F.2d 427—Illinois Terminal R, 
Co. V. Friedman, C.A.Mo., 208 F.2d 
675, rehearing denied 210 F.2d 229 
—Falsonc v. U. S., C.A.Fla., 205 P. 
2d 731. certiorari denied 74 S.Ct. 
103, 346 U.S. 864, 98 LEd. 375— 
Doucette v. Vincent, C.A.Mass., 194 
F.2d 834—Jareckl v. Whetstone, C. 
A.IIL, 192 F.2d 121—Flegenhclmer 

V. General Mills, C.A.Vt., 191 F.2d 
237—Coskery v. Roberts & Mander 
Corp., C.A.Pa., 189 F.2d 234— 
Schroeder v. Freeland, C.A.Neb., 188 
F.2d 517—Markert v. Swift & Co., 
C.A.N.Y., 187 F.2d 104—Fennell v. 
John Hancock Mut. Life Ins. Co., 
C.A.Ala., 177 P.2d 737—Tye v. 
Hertz Drivurself Stations, C.A.Pa., 
173 F.2d 317—St. Luke’s Hospital 
V. Melin. C.A.Minn., 172 F.2d 632— 
U. S. ex rel. Lutz v. Ragen, C.A. 
Ill,, 171 F.2d 788, certiorari denied 
69 S.Ct. 1044, 337 U.S. 910, 93 L.Ed. 
1722—0. F. Nelson & Co. v. U. S., 
C.A.Cal., 169 F.2d 833—Continental 
Cas. Co. V. U. S., for Use of Schaef¬ 
er, C.C.A.Wash., 167 F.2d 107—Cen- 
tral States Coops, v. Watson Bros. 
Transp. Co., C.C.A.I11., 166 P.2d 392. 
vacated on other grounds 69 S.Ct. 
1626, 337 U.S. 951, 93 L.Ed. 1762— 
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Western Contracting Corp. v. Na¬ 
tional Sur. Corp., C.C.A.W.Va., 163 
P.2d 466—R. P. C. V. Katz, C.C.A. 
Cal., 166 F.2d 216—State of Texas 
V. Chuoke, C.C.A.Tcx., 164 F.2d 1, 
certiorari denied 67 S.Ct. 45, 329 U. 
S. 714, 91 L.Ed. 620—Jones v. 

Brush, C.C.A.Ariz., 143 F.2d 733— 
Bass V. Baltimore & O. Terminal 

R. Co., C.C.A.Ill., 142 F.2d 779. cer¬ 
tiorari denied 65 S.Ct. 135. 323 U.S. 
775, 89 L.Ed. 619—City of Louisa v. 
Levi, C.C.A.Ky., 140 F.2d 612— 
Orange Theatre Corp. v. Rayherstz 
Amusement Corp., C.C.A.N.J., 139 
F.2d 871, certiorari denied 64 S.Ct. 
1067, 322 U.S. 740, 88 L.Ed. 1673— 
Audi Vision Inc., v. RCA Mfg. Co., 
C.C.A.N.y., 136 P.2d 021. 147 A.L.R. 
C 74 —Orth V. Transit Inv. Corpora¬ 
tion, C.C.A.Pa., 132 F.2d 938—U. S. 
V. Cusson. C.C.A.N.Y.. 132 P.2d 413 
—Maxwell v. Enterprise Wall Pa¬ 
per Mfg. Co., C.C.A.Pa., 131 F.2d 
400—Black & Yates v. Mahogany 
Ass’n, C.C.ADel., 129 F.2d 227, 148 
A.L.R. 841, certiorari denied Ma¬ 
hogany Ass’n V. Black & Yates, 6.3 

S. Ct. 76, 317 U.S. 672, 87 L.Ed. 639— 
Leishman v. Associated Wholesale 
Electric Co.. C.C.A.Cal., 128 F.2d 
204, reversed on other grounds 63 S. 
Ct. 543, 318 U.S. 203, 87 L.Ed. 714, 
rehearing denied 63 S.Ct. 758, 318 U. 
S. 800, 87 LEd, 1163—De Filipp is 
V. Chrysler Sales Corporation, C.C. 
A.N.Y., 127 F.2d 630—Alderman v. 
Elgin. J. & E. Ry. Co., C.C.A.Ill., 
125 P.2d 971—In re Prudence- 
Bonds Corporation, C.C.A.N.Y., Ill 
F.2d 37, reversed on other grounds 
Reconstruction Finance Corpora¬ 
tion V. Prudence Securities Advis¬ 
ory Group. 61 S.Ct. 331, 311 U.S. 
679, 85 L.Ed. 364, Manufacturers 
Trust Co. V. Prudence Securltie.s 
Advisory Group, 61 S.Ct. 445, 312 

U. S. 649, 86 L.Ed, 1101, Endelman 

V. Prudence Bonds Corporation, 61 
S.Ct. 446. 312 U.S. 649, 86 L.Ed. 
1101, Kelby v. Prudence Securities 
Advisory Group, 61 S.Ct. 446, 312 
U.S. 649, 85 L.Ed. 1101, Prudence 
Realization Corporation v. Pru¬ 
dence-Bonds Corporation, 61 S.Ct. 
446, 312 U.S. 649, 86 L.Ed. 1101, and 
Davison v. Prudence Securities Ad¬ 
visory Group, 61 S.Ct. 446, 312 U.S. 
649, 86 L.Ed. 1101—United Drug 
Co. V. Helvering, C.C.A., 108 P.2d 
637—In re Miller, C.C.A.Ohlo, 101 
F.2d 748, reversed on other grounds 
Miller V, Hatfield, 60 S.Ct. 874. 809 
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is applicable even though the parties to the litiga- I tion.® The question of jurisdiction is always open,® 
tion protest against such inquiry into the jurisdic- | and want of jurisdiction may be taken advantage of 


TT S. 1, 84 L.Ed. 635, mandate con¬ 
formed to. C.C.A., In re Miller, 111 
F.2d 28—McCrone v. U. S.. C.C.A. 
Mont.. 100 F.2d 322, affirmed 59 S. 
Ct. 685. 307 U.S. 61, 83 I-.,Ed. 1108 
—Royalty Service Corporation v. 
City of Los Angeles, C.C.A.Cal., 98 
F.2d 551—American XTnited Life- 
Ins. Co. of Indianapolis, Ind., v. 
Franklin, C.C.A.Ark., 97 F.2d 76— 
Credit Bureau of San Diego v. Pe- 
trasich, C.C.A.Cal., 97 F.2d 65— 
Colorado Life Co. v. Steele. C.C.A. 
Ark., 95 F.2d 535—United Lens 
Corporation v. Doray Lamp Co.. C. 
C.A.Ill., 93 F.2d 969—Goodyear Tire 
& Rubber Co. v. Federal Trade 
Commission, C.C.A., 92 F.2d 677. 
reversed on other grounds Federal 
Trade Commission v. Goodyear 
Tire & Rubber Co.. 58 S.Ct. 863. 304 
TT.S. 257, 82 L.Ed. 1326—Schell v. 
Food Machinery Corporation. C.C. 
A.Fla., 87 F.2d 385, certiorari de¬ 
nied Food Machinery Corporation 
V. Scholl. 57 S.Ct. 670. 300 U.S. 679. 
81 L.Ed. 883—Robin.son v. Edlcr, 
C.C.A.Nev., 78 F.2d 817—U S. v. 
King & Howe. C.C.A N.Y., 78 F.2d 
693—In re Perlman. C.C.A.Wis., 68 
F.2d 729—Smith v. U. S ex rel. Gor- 
lo, C.C.A in.. 52 F.2d 848—Osborn v. 

S.. C.C.A.NC., ,10 F.2d 712—In re 
Torgovnick, C.C.A,, 49 F.2d 211— 
Cory Bros. & Co. v. U. S.. C.C.A. N. 

T.. 4 7 F.2d 607—Sutherland v. 

American Kquitalile Asaur. Co. of 
New York. C.C.A.N.Y.. 43 F.2d 973— 
l3odge Mfg Co. V. Patten, C.C.A. 
Ind., 43 F.2d 472—Nixon v. Mich¬ 
aels, C.C.A.Mo., 38 F.2d 420—West¬ 
ern Electric Co. v. Pacent Repro¬ 
ducer Corp.. C.C.A.NY.. 37 F.2d 14 
—Bremner v. Thomas, C.C.A.Iowa, 
25 F.2d 301—Equitable Life Assur. 
Soc. of U. S. V. Rayl, C.C.A.Kan., 
16 F.2d 68—Ward v. Morrow, C.C. 
A.S.D., 15 F.2d 660—New England 
Nat. Bank of Kansas City v. Cal¬ 
houn, C.C.A.N.M.. 9 F.2d 272—El¬ 
liott V. Empire Natural Gas Co., 
C.C.A.Kan., 298 F. 299—Norton 
V. Larney, C.C.A.Okl., 289 F. 295, 
affirmed 45 S.Ct. 145, 266 U.S. 511, 
69 L.Ed. 413—Garvin v. Kogler, C. 
C.A.N.J., 272 F. 442—Republic Iron 
& Steel Co. V. Youngstown Sheet 
& Tube Co., C.C.A.Ohio, 272 F. 386 
—^Diez V. Green, C.C.A.Puerto Rico, 
266 F. 890—Cleveland Cliffs Iron 
Co. V. Village of Kinney, C.C.A. 
Minn., 266 F. 888—Spencer v. Pat- 
ey, N.Y., 243 P. 655, 156 C.C.A. 253 
—Hare v. Birkenfleld, Or., 181 F. 
826, 104 C.C.A. 335. 

Isbrandtsen Co. v. U. S., D.C.N. 
Y., 123 P.Supp. 819, affirmed, C.A., 
233 F.2d 184, certiorari denied 77 
S.Ct. 67, 362 U.S. 842, 1 L.Ed.2d 
69—Cloud V. McLean-Arkansas 
Lumber Co., D.C.Ark., 28 F.Supp. 


[ 623, certiorari dismissed, C.C.A., 

McLean-Arkansas Lumber Co. v. 
Cloud. 106 F.2d 1004. 

D.C.—Riley v. Titus. 190 F.2d 653, 89 
TT.s.App.D.C. 79, certiorari denied 
72 S.Ct. 82, 342 U.S. 855, 96 L.Ed. 
644, rehearing denied 72 S.Ct. 179, 
342 U.S. 889. 96 L.Ed. 667. 

25 C.J. p 903 note 60 [d], p 963 note 
58. p 964 note 66, p 966 notes 66, 
67. 

Equity Jurisdiction 

ITnder a .statute providing that 
suits in equity shall not be main¬ 
tained in federal courts where there 
IS a plain and adequate remedy at 
law, the court of appeals should, 
where such a remedy is obvious, raise 
the objection sua sponte, and require 
transfer of the case to the law side of 
the court. 

U.S.—Denison v. Keck. C.C.A.Neb., 13 
F.2d 384. 

railure to appeal from decree sus¬ 
taining Jurisdiction 

Failure of life policy beneficiaries, 
against whom insurer brought bill 
In equity for cancellation of policy, 
to appeal from that portion of de¬ 
cree su.staining Jurisdiction of dis¬ 
trict court as court of equity did 
not preclude court of appeals from 
noticing and determining matter of 
Jurisdiction, l)ut court of appeals had 
choice of action in treating matter as 
waived or not, as might seem to com¬ 
port with ju.stice. 

L'.S.—Mutual Life Ins. Co. of New 
York, C.C.A.Iowa, 87 F.2d 842. 

Burden of proof 

Party seeking to appeal to court of 
appeabs from supreme court of Puer¬ 
to Rico has burden of proving exist¬ 
ence of jurisdictional facts. 

U.S.—Denis Maldonado v. Savings 
and I.ioan Fund Ass'n of Emp. of 
Government of Puerto Rico, C.A. 
Puerto Rico, 222 F.2d 78. 

▲flldayits may be received by court 
of appeals for purpose of establish¬ 
ing its own jurisdiction. 

U.S.—Novo Trading Corporation v. 
Commissioner of Internal Revenue, 
C.C.A.2, 111 F.2d 449. 

Yevtigial Jurisdiction 

If it had been inclined to reverse 
Puerto Rican supreme court’s decree 
because its decision of local law 
question was inescapably wrong, 
court of appeals would have had to 
determine, on Its own motion, if nec¬ 
essary. whether it had Jurisdiction in 
premises; but where It appeared that 
decision on point of local law would 
have to be sustained, court of appeals 
was Inclined, In absence of challenge, 
to assume that its vestigial jurisdic¬ 
tion remained unimpaired. 

U.S.—^Marquez v. Aviles, C.A.Puerto 
Rico, 252 F.2d 716. 
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Appeal held wlthiu Jurisdiction of 
court 

U.S.—American Sur. Co. v. Schotton- 
bauer, C.A.Minn.. 257 F.2d 6—Hab- 
erman v. Equitable Life Assurance 
Society of the United States, C.A. 
Tex., 224 F.2d 401—Monroe v. Unit¬ 
ed Carbon Co., C.A La., 196 F.2d 
465—White v. Atchison, T. & S. F. 
R. Co., C.C.A.Cal., 149 F.2d 919. 

5. U.S.—U. S. ex rel. Geach v. Ragen, 
C.A.7, 231 F.2d 455—Van Buskirk v. 
Wilkinson, C.A.Wash.. 216 F.26 735 
—Royalty Service Corporation v. 
City of Los Angeles. C.C.A.Cal., 98 
F.2d 551—Schell v. Food Machinery 
Corporation, C.C.A.Fla., 87 F.2d 
385, certiorari denied Pood Machin¬ 
ery Corporation v. Schell, 57 S.Ct. 
670, 300 U.S. 679, 81 L.Ed. 883. 

6. U.S.—Hospoder v. U. S., C.A.N.J., 
209 P.2d 427—Central States Co-ops 

V. Watson Bros. Transp. Co., C.C.A. 
Ill., 165 P.2d 392, vacated on other 
grounds 69 S.Ct. 1525, 337 U.S. 951, 
93 L.Ed. 1752—National Nut Co. of 
California v. Kelling Nut Co.. C.C. 
A.lll., 134 F.2d 532—Black * Yates 
V. Mahogany Ass’n, C.C.A.Dol., 129 
F.2d 227, certiorari denied Mahog¬ 
any Ass’n V. Black & Yates, 63 S.Ct. 
76, 317 U.S. 672, 87 L.Ed. 539— 
Mathers & Mathers v, lTr,schol, C.C. 
A.Okl., 74 F.2d .V)l—Sutherland v. 
American Equitable As.sur. Co. of 
New York, CC.A.N.Y., 43 F.2d 973. 

3 C.J. p 371 note 44. 

"Question of federal jurisdietion is 
ever present and self-nsaerting.’’ 

U.S.—Schell V. Food Machinery Cor¬ 
poration, C.C.A.Fla., 87 F.2d 385. 
387, certiorari denied Food Machin¬ 
ery Corporation v. Schell, 57 S.Ct. 
670. 300 U.S. 679, 81 L.Ed. 883. 
Before considering verity of decree, 
the court of appeals must determine 
the issue of the Jurisdiction of the 
trial court, where such jurisdiction is 
challenged during oral presentation 
of the appeal. 

U.S.—Bassett v. Massman Const. Co., 
C.C.A.Mo., 120 F.2d 230, certiorari 
denied 62 S.Ct. 92, 314 U.S. 648, 86 
L.Ed. 520. 

SettlMnent of question by verdict 

It has been held that objection, not 
raised in district court, that jurisdic¬ 
tion of district court by diver.sity of 
citizenship is not shown, is settled 
by verdict. 

U.S.—Hotel McAllister v. Coburn, C. 
C.A.Pla., 18 F.2d 100. 

On motion for rehearing In the 
court of appeals, where appellee had 
submitted the case on the merits and 
without objection, It was held too late 
to question the court’s Jurisdiction. 
U.S.—Dudley E. Jones Co. v. Munger 
Improved Cotton Mach. Mfg. Co., 
Tex., 60 P. 786, X C.C.A. 668. 
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at any timc.6.5 Jurisdiction must affirmatively ap¬ 
pear from the record,*^ and cannot be waived nor 
can it be conferred by the consent, ag^rcement, or 
conduct of the parties^ or of counsel.If a filed 
pai)cr is to deprive the court of jurisdiction, it should 
indicate service complying with the rules or at least 
be siisccptil)le of such proof.i®-'^ 

Jurisdiction is confined to the review of error 
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committed in the court below in the cause which is 
brought up on the appeal, and does not extend to 
errors committed in other causes.^l 

The court of appeals can concern itself only with 
actual controversies,^^-® and it is not within the 
province of the courts of appeals to entertain or 
decide abstract, hypothetical, or moot questions, not 
connected with the granting of actual relief,^^ or 


6.5 U.S.—Schroeder v. Freeland, C.A. 
Nel)., IKS r.2d 517. 

D.C’.—TTtah Fuel Co. v. National Bi- 
tuminou.s Coal Commis.Mion. 101 F. 
2d 426, 61) App.D.C. 333, affirmed 51) 
S.Ct. 409, 306 U.S. 66, 83 L.Ed. 483. 

7. U.S.—'Whittemore v. Farrington, 
C.A.Hawaii, 234 F. 221—Alderman 

V. Elgin, J. & E. Ry. Co., C.C.A.Ill., 
125 F.2d 1)71—Equitable Life Aasur. 
Soo. of U. S. V. Raye, C.C.A.Kan., 16 
F.2d 68—Ward v. Morrow, C.C.A.S. 
n., 15 F.2d 660—Elliott v. Empire 
Natural Cas Co., C.C.A.Kan., 298 F. 
299. 

Cloud V MeUean-Arkansas Lum¬ 
ber Co., D.C.Ark., 28 F.Supp. 623, 
appeal dismissed, (\C.A., MoLean- 
Arkansas Lumber Co. v. Cloud, 106 
F.2d 1004. 

Determined from claims of petition 

In determining question of court’s 
jurisdiction, the court of appeals is 
not concerned with the justice of the 
petition but with its claims. 

U.S.—Robison v. Sidebotham, C.A. 
Cal., 243 F.2d 16, certiorari denied 
78 S.Ct. 115, 355 U.S. 867, 2 L.Ed.2d 
74. 

8. U.S.—Steven.s v. Turner. C.A.Ind., 

222 F.2d 362—Hospoder v. U. S., 
C.A.N..T., 209 F.2d 427—Houston 

Natural Gas Corporation v. Securi¬ 
ties and Exchange Commission, C. 
C.A., 100 F'.2d 5—DemuKso Corpora¬ 
tion’v. Tretollte Corporation, C.C.A. 
Okl., 74 F.2d 805—Barnett v. 
Mayes. C.C.A.Okl., 43 F.2d 621— 
New England Nat, Bank of Kansas 
City V. Calhoun, C.C.A.N.M., 9 F. 
2d 272. 

Cloud V. McLean-Arkansas Lum¬ 
ber Co., D.C.Ark., 28 F.Supp. 623, 
appeal dismissed, C.C.A., McLean- 
Arkan.sus Lumber Co. V. Cloud, 106 
F.2d 1004. 

pc,__TTtah Fuel Co. v. National Bi¬ 
tuminous Coal Commi.s.sion. 101 F. 
2d 426. 69 AppD.C. 333. affirmed 69 
S.Ct. 409, 306 U.S. 66, 83 L.Ed. 483. 
3 C.J. p 371 note 44. 

9 U.S.— Stratton v. St. Louis South¬ 

western Ry. Co., Ill.. 61 S.Ct. 8, 282 
U.S. 10, 76 L.Ed. 135. 

U. S. ex rel. Geach v. Ragen, C.A. 
7, 231 F.2d 466—Stevens v. Turner, 
C.A.Ind., 222 F.2d 362 —Birmingham 
post Co, V. Brown, C.A.Ala., 217 F. 
2^ 127—Hospoder v. U. S., C.A.N.J., 
209 F.2d 427—Western Contracting 
Corp. V. National Sur. Corp., C.C.A. 

W. Va., 163 F.2d 466—R. F. C. v. 


Katz, C.C.A.Cal., 156 F.2d 215—Mill 
Owners Mut. Fire Ins. Co. v, Kelly, 
C.C.A.Mo., 141 F.2d 763—Royalty 
Service Corporation v. City of Los 
Angeles, C.C.A.Cal., 98 F.2d 551— 
Goodyear Tire & Rubber Co. v. 
Federal Trade Commi.ssion, C.C.A.. 
92 F.2d 677, reversed on other 
ground.*? Federal Trade Commission 
V. Goodyear Tire & Rubber Co.. 58 
S.Ct. 863, 304 U.S. 257. 82 L.Ed. 1326 
—Schell V. Pood Machinery Corpo¬ 
ration. C.C.A.Fla., 87 F.2d 385. cer¬ 
tiorari denic'd Food Machinery Cor¬ 
poration V Schell, 57 S.Ct, 670, 300 
U.S. 679, 81 L.Ed. 883—Raytheon 
Mfg, Co. V. Radio Corporation of 
America. C.C.A.Mass., 76 P.2d 943. 
affirmed 56 S Ct. 297, 296 U.S. 459. 
80 L.Ed. 327, followed In, C.C.A., 
Berning v. Louisville & N. R. Co., 
92 F.2d 997—Republic Supply Co. 
of California v. Richfield Oil Co. 
of California, C.C.A.Cal., 74 P.2d 
907. certiorari denied Cities Service 
Co. V. Armsby, 56 S.Ct. 94. 296 T^.S. 
583, S L.Ed. 412—Demulso Corpora¬ 
tion V. Tretollte Co.. C.C.A.Okl., 74 
F.2d 805—Larkin Packer Co. v. 
Hinderliter Tool Co.. C.C.A.Okl., 60 
F.2d 491—Satterlee v. Harrl.s, C.C. 
A.Okl., 60 F.2d 490—Barnett v. 
Mayes, C.C.A.Okl., 43 F.2d 621— 
Spencer v. Patey, N.Y., 243 F. 655, 
156 C.C.A. 253. 

Caddo Tribe of Oklahoma v. U. 
S. Ct.Cl., 155 F.Supp. 727. 

D.C^—Utah Fuel Co. v. National Bi¬ 
tuminous Coal Commission, 101 F. 
2d 426, 69 App.D.C. 333, affirmed 69 
S.Ct. 409. 306 U.S. 66, 83 L.Ed. 483. 

3 C.J. p 369 note 30. 

ZavokiiLg’ decisioii by court ta equity 

Where both parties on appeal ar¬ 
gued the question whether, in view 
of the incontestability clause of the 
policy in suit, there was any defense 
in law on claims for future benefits. ^ 
they acquiesced in invoking deci-1 
slon of the question by the court of 
appeals sitting in equity, and hence 
that court had power to dispose of 
the question and make the decision 
res adjudicata between the parties. 
U.S.—Mutual Life Ins. Co. of New 
York V. Markowitz, C.C.A.Cal., 78 
F,2d 396, certiorari denied 56 S.Ct. 
148, 296 U.S. 625, 80 L.Ed. 444. 

Failure to move at ouce to dismiss 
an appeal on ground of lack of Juris- 
I diction in the court of appeals, there- 
I by Imposing cost of printing record 
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and opening brief on appellants, does 
not estop appellees from raising 
question of jurisdiction since juris¬ 
diction cannot be created by estoppel. 
U.S.—Penwell v. Newland, C.A.Mont., 
180 F.2d 551. 

10. U.S.—Robinson v. Edler, C.C.A, 
Nev., 78 F.2d 817—Ward v. Mor¬ 
row. C.C.A.S.D., 15 F.2d 660. 

American Brake Shoe & Foundry 
Co. V. New York Rys. Co., C.C.A.N. 
Y.. 282 F. 523, appeal dismissed 
Eighth Ave. R. Co. v. Hedges, 43 S. 
Ct. 704, 262 U.S. 736, 67 L.Ed. 1207. 
10.6 l^.S.—Steward v. Atlantic Re¬ 

fining Co., C.A.Pa., 235 F.2d 570. 

11. IT.S.—Headrick v. Larson, Idaho, 
152 F. 93. 81 C.C.A. 317. 

11.5 U.S.—Fleming v. Munsingwear, 
Inc., C.C.A.Minn., 162 F.2d 125— 
Chicago Great Western Ry. Co. v. 
Beecher, C.C.A.Minn., 150 F.2d 394, 
certiorari denied 66 S.Ct. 339, 326 U. 
S. 781, 90 L.Ed. 473. 

To ooustituta a controversy there 
must be involved an actual controver¬ 
sy between adverse litigants which 
may be decided by a judgment which 
may be carried into effect as distin¬ 
guished from an attempt to secure an 
abstract decision on certain qiie.stions 
or to declare rules of law which can¬ 
not affect the matter in issue. 

U.S.—Minneapolis & St. L. Ry. Co. v. 
Pacific Gamble Robinson Co., C.A. 
Minn., 181 F.2d 812. 

12. U.S.—Garden Homes, Inc. v. Ma¬ 
son, C.A.N.H., 238 F.2d 654—McCaw 
V. Faso, C.A.IIawaii, 216 F.2d 69K. 
certiorari denied 76 S.Ct. 339, 348 

U. S. 927, 99 LEd. 726—Chicago 

Great Western Ry. Co. v. Beecher, 
C.C.A.Minn., 150 F.2d 394, certiorari 
denied 66 S.Ct. 339, 326 U.S. 781, 90 
L.Ed. 473—Queensboro Farms 
Products V. Wickard, C.C.A.N.Y., 
137 F.2d 969—Johnson-Kennedy 
Radio Corporation v. Chicago Bears 
Football Club, C.C.A.Ill., 97 F.2d 
223—Goodyear Tire & Rubber Co, 

V. Federal Trade Commission, C.C. 
A., 92 F.2d 677, reversed on other 
grounds Federal Trade Commission 
V. Goodyear Tire & Rubber Co., 68 
S.Ct. 863, 304 U.S. 257, 82 L.Ed. 
1336—^Model Dairy Co. v. Poltis- 
Fischer, Inc., C.C.A.N.T., 91 P.2d 
971—Smyth v. Asphalt Belt Ry. 
Co., C.C.A.Tex., 12 F.2d 14, trans¬ 
ferred. see 45 S.Ct. 242, 267 U.S. 
326. 69 L.Ed. 629. 
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the determination of which can serve no beneficial 
purpose for any party,^3 or from the determination 
of which no practical relief can follow and the 
fact that the parties agree on the presence of an 
actual controversy is of no importance.^® 

Effect of Conformity Act, The Conformity Act, 


36 C.J.S. 

which, as shown in Federal Civil Procedure § 26, 
has been superseded, referred, by its express terms, 
only to proceedings in the district and former cir¬ 
cuit courts;^®-® therefore the requirement of con¬ 
formity under that act did not apply to appeals 
from, or writs of error to, the federal courts.!®*^® 


D.C.—Spreckels Sugrar Co. v. Wick- 
ard, 131 F.2d 12. 75 U.S.App.D.C. 44. 
3 C.J. p 358 note 84. 

Wbat makes question moot 

(1) If, pending: an appeal, an event 
occurs which renders it Impossible 
for the appellate court to grant any 
relief, or renders a decision unneces¬ 
sary, the question becomes moot. 

U.S.—Lewis Pub. Co. v. Wyman, Mo.. 

182 F. 13, 104 C.C.A. 453, affirmed 
33 S.Ct. 599, 228 U.S. 610, 67 L.Ed. 
989. 

3 C.J. p 360 note 89. 

(2) The occurrence of such an 
event may be shown by extrinsic evi¬ 
dence, or noticed by the court where 
it is a matter of judicial notice. 

U.S.—Lisman v. Knickerbocker Trust 

Co.. Mich., 211 F. 413, 128 C.C.A. 85 
—^Keely v. Ophir Hill Cons. Min. 
Co., Utah, 169 F. 601. 95 C.C.A. 99. 
<3) So, where, pending an appeal 
from a decree in a case involving the 
infringement of a patent, the patent 
expires, nothing remains for the 
Judgment of the appellate court to 
act on. 

U.S.—Gamewell Fire-Alarm Tel. Co, 
v. Municipal Signal Co., Mass., 61 
F. 208. 9 C.C.A. 450. 

(4) The question is rendered moot 
where, pending the appeal, appellee 
does, or relinquishes the right to do, 
the act in respect of which the ap¬ 
peal was taken. 

U.S.—Lewis Pub. Co. v. Wyman, su¬ 
pra—Goldstein v. Behrends, Alaska, 
123 F. 399, 59 C.C.A. 203. 

(5) The question may be rendered 
moot by the act of the court where, 
pending the appeal, some judgment 
or order rendered or made in the 
cause renders the determination of 
the questions presented by the ap¬ 
peal unnecessary. 

U.S.—Keely v. Ophir Hill Cons. Min. 
Co., supra. 

3 C.J. p 363 note 96 [a] (5). 

(6) Where a litigation has ceased 
to be between parties having adverse 
interests, the case falls within the 
general rule as to moot questions. 
U.S.—Arnold v. Woolsey, Neb., 64 F. 

268, 4 C.C.A. 319. 

Detarmlaation of right to costs 

(1) Where all substantial interest 
in the controversy has been parted 
with or extinguished, the court will 
not hear the appeal merely to deter¬ 
mine the right to costs. 

U.S.—Lake Charles Metal Trades 
Council V. Newport Industries, C.A. 
La., 181 F.2d 820. 


Arnold v. Woolsey, Neb., 54 F. 
268, 4 C.C.A. 319. 

3 C.J. p 366 note 8. 

(2) Court in such case will award 
the costs on an equitable basis with¬ 
out regard to merits of the appeal. 
U.S.—Lake Charles Metal Trades 
Council V. Newport Industries, su¬ 
pra. 

Mors than dsdaratorar jndgrmsnt 

held sought, so that court had juris¬ 
diction of appeal. 

U.S.—^Whitney v. Puro Filter Corpo¬ 
ration of America, C.C.A.N.Y., 63 
F.2d 811, 

Case held not moot 

(1) Where acting regional director 
sought injunction against union pend¬ 
ing hearing by National Labor Rela¬ 
tions Board, alleging unfair labor 
practices consisting of actions 
against purchaser of soda fountain 
because of grievance against manu¬ 
facturer, alleging that union intend¬ 
ed to force purchasers and others to 
cease doing business with manufac¬ 
turer, and alleging imminent likeli¬ 
hood that practices would continue, 
completion of fountain did not pre¬ 
clude appeal to court of appeals from 
denial of injunction, on ground case 
was moot. 

U.S.—Slater, for and on behalf of the 
N. L. R. B. V. Denver Bldg, and 
Const. Trades Council, C.A.Colo., 
175 F.2d 608. 

(2) An appeal was not dismlssable 
on the ground that the controver.sy 
was moot because the issues had al¬ 
legedly been adjudicated in the state 
court, where the appeal reached only 
the correctness of dismissal for want 
of jurisdiction and did not reach the 
question of res judicata. 

ILS.—Hudson v. Newell, C.A.Miss., 
172 F.2d 848, adhered to 174 F.2d 
546. 

13. U.S.—Johnson-Kennedy Radio 
Corporation v. Chicago Bears Foot¬ 
ball Club, C.C.A.I11., 97 F.2d 223. 

14. U.S.—Chicago Great Western 
Ry. Co. V. Beecher, C.C.A.Minn,, 150 
F.2d 394, certiorari denied 66 S.Ct. 
339. 326 U.S. 781, 90 L.Ed. 473. 

Griesa v. Mutual Life Ins. Co., 
Kan., 169 F. 609, 94 C.C.A. 636. cer¬ 
tiorari denied 30 S.Ct. 400, 216 U.S. 
600, 54 L.Ed. 344. 

15. U.S.—Goodyear Tire & Rubber 
Co. V. Federal Trade Commission, 
C.C.A., 92 F.2d 677, reversed on 
other grounds Federal Trade Com¬ 
mission V. Goodyear Tire & Rubber 
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Co., 68 S.Ct. 863, 304 U.S. 257, 82 L. 
Ed. 1326. 

15.5 U.S.—Camp v. Gress, Va., 39 S. 
Ct. 478, 250 U.S. 30S. 63 L.Ed. 997. 

Momand v. Paramount Publix 
Corporation, C.C.A.Okl., 88 F.2d 578 
—Intertype Corporation v. Pulver, 
C.C.A.Fla., 56 P.2d 992. 

15.10 U.S.—^w^tna In.s Co. v. Kenne¬ 
dy, to Use of Bogash, Pa., 57 S.Ct. 
809, SOI U.S. 389, 81 L.Ed. 1177— 
Springfield Fire & Marine Ins. Co. 
v. Kennedy, to Use of Bogash, Pa., 
67 S.Ct. 809, 301 U..S. 389, 81 L.Ed. 
1177—Liverpool & London & Globe 
Ins. Co., Limited v. Kennedy, to 
Use of Bogash, Pa, 57 S.Ct. 809, 
301 U.S. 389, 81 L.Ed. 1177—Love 
V. Griffith, Tex., 45 S Ct. 12, 266 T’. 
S. 32. 69 L.Ed. 157—U. S. ex rel. 
State of Louisiana v. Boarman, La., 
37 S.Ct. 605, 244 U.S. 397, 61 L.Ed 
1222—IT. S. V. Breitling. Ala., 20 
How. 252, 15 L.Ed. 900—Bayard v. 
Lombard, Pa., 9 How. 530, 13 L.Ed. 
245. 

Burris v. American Chicle Co., C. 
C.A.N.Y., 120 F.2d 218—Carnegie 
Nat. Bank v. City of Wolf Point, C. 
C.A.Mont., 110 F.2d 569—U. S. v. 
Marsh. C.C.A.Va., 108 F.2d 558— 
Mackey v. City of Little Rock, C. 
C.A.Ark., 94 F.2d 546. certiorari de¬ 
nied 58 S.Ct. 1056, 304 U.S. 582, 82 
L.Ed. 1544—Momand v. Paramount 
Publix Corporation, C.C.A.Okl., 88 
P.2d 578—Frank v. U. S., C.C.A. 
Alaska, 59 F.2d 670—Intcrtype Cor¬ 
poration v. Pulver, C.C.A.Fla., 56 F. 
2d 992—Miller v. Maryland Casual¬ 
ty Co., C.C.A.N.Y., 40 F.2d 463, fol¬ 
lowed in Kopflnger v. Atlantic 
Transport Co. of West Virginia, C. 
C.A.N.Y., 44 F.2d 1016, certiorari 
denied Atlantic Tran.sport Co. of 
West Virginia v. Kopflnger, 61 S. 
Ct. 213, 282 U.S. 900, 76 L.Ed. 793— 
In re Bills of Exceptions, C.C.A., 37 
P.2d 849—Northwestern Public 
Service Co. v. Pfeifer, C.C.A.S.D., 
36 F.2d 6—^Fidelity & Deposit Co. 
of Maryland v. Wheeler, C.C.A.Io- 
wa, 34 F.2d 892—Cudahy Packing 
Co. V. City of Omaha, C.C.A.Neb., 
24 F.2d 3, certiorari denied 49 S. 
Ct. 9, 278 U.S. 601, 73 L.Ed. 630— 
Merchant v. Dairymen's League, 
C.C.A.N.J., 294 F. 281—Rothman v. 
U. S., C.C.A.N.Y., 270 F. 31, certio¬ 
rari denied 41 S.Ct. 149, 254 U.S 
652, 65 L.Ed. 468—Siegelschiffer v. 
Penn. Mut. Life Ins. Co., N.Y., 248 
F. 226, 160 C.C.A. 304—Egan v. Chi¬ 
cago Great Western Ry. Co., C.C.A. 
Iowa, 163 F. 344—Rogers v. Petri- 
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Accordingly, it was not necessary for federal courts 
to follow’ slate practice with respect to the proceed¬ 
ings adopted to secure a review of the ruling of a 
trial court^’^’ is or the practice or mode of proceed¬ 
ing in the a}»pcllate courts.i5.20 

§ 288. Mode of Exercising Jurisdiction 

The aggrieved party Is bound to pursue the method 
of appeal to the court of appeals provided by law; and 
under the Federal Rules of Civil Procedure, 28 U.S.C.A., 
which superseded all former methods of appeal in civil 
cases to which they are applicable, a party may appeal 
by filing with the district court a notice of appeal. 

Where a right of review is conferred by statute 
the aggrieved party is bound to pursue that method 
of appeal in the orderly processes of the adminis¬ 
tration of the law.^^‘50 The courts of appeals have 
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no power to vacate, set aside or modify any order, 
judgment, or decree of the district court except 
on proper appellate procedure,^® and on the hearing 
of the case as an appellate matter they cannot 
on mere motion set aside orders of the district 
court,or direct the district court to do so.^® They 
can act on the lower court only by mandate.^® 

Under the former practice the acts of Congress 
gave to defeated litigants in the national courts the 
right to a review of final judgments at law against 
them by writ of error and a right to a review of 
final decrees in equity or admiralty by appeal, and 
a decree in equity or admiralty could not be re¬ 
viewed by a writ of error, nor could a judgment at 
law be challenged by an appeal.Under statutes 


ned Hono Min. Co.. Pa., 158 P. 799. 
86 C.CA. 59—American Window 
Glass Co. V. Arnold, Ind., 158 F. 
781, 86 C C.A. 137—^American Win¬ 
dow Glass Co. V. Noc. Ind., 158 F. 
777, 86 C.C.A. 133—Glzzi v. Pitts¬ 
burg & T-. F R Co.. Pa., 158 F. 410. 
85 C.C.A. 520—Aaron v. U. S., Mo.. 
155 F. 83::. 84 C.C.A. 67—St. Louis 
Cordasrc Co. v. Missouri, K. & T. 
Ry Co . Mo., 151 F. 1021, 81 C.C.A. 
682—United Ensinoerinff & Con¬ 
tracting Co. V. Rroadnax, N.Y., 13C 
F. 351, 69 C.C.A. 177, certiorari de¬ 
nied 25 S.Ct. 800. 197 tl.S. 024, 49 
I.i.Ed. 911—Southern Pac. Co. v. 
Maloney. Neb., 136 F. 171. 69 C.C.A. 
83—Pooler v. U. S.. Me., 127 F. 509, j 
62 C.C.A. 307. j 

25 C..T. p 824 note 58. 

Another reason for rule was that 
Congress had e.stablished a com¬ 
plete .system for the review of judg¬ 
ments and decrees of the federal 
courts. 

X7.S.—Logan v. Goodwin, Kan., 104 F. 
490, 43 C.C.A. 658. 

15.15 U.S.—TItulson v. Parker, Ark., 
15 S.Ct. 450. ir.G U.S. 277, 39 L.Ed. 
424. 

25 C.J. P 825 note 59. 

15.20 U.S.— Kniglit v. Illinois Cent. 

R. Co., Ky., 180 F. 368, 103 C.C.A. 
514. 

25 C.J. p 825 note 70. 

15.50 U.S.—^U. S. V. Wood, D.C. 
Mass., 61 F.Supp. 175. 

16. U.S.—U. S. ex rel. Lutz v. Ra- 
gen, C.A.111., 171 P.2d 788, certiorari 
denied 69 S.Ct. 1044, 837 U.S. 910, 
93 L.Ed. 1722. 

U. S. V. Moy Yee Tai, N.Y., 109 
P. 1, 48 C.C.A. 203. 

25 C.J. p 970 note 19. 

Power to superintend and revise in 
bankruptcy proceedings see Bank¬ 
ruptcy §§ 592-606. 

Direction to correct Judgment 

The court of appeals hae not the 

36 C.J.S.—61 


power to direct the supreme court of 
Hawaii to correct a judgment revers¬ 
ing a decree, so as to set forth what 
further action would be compatible 
to i’lo decision, and to direct the low¬ 
er judge to take such action, so as to i 
render the decree final In form and j 
appealable. 

U.S.—Rumsey v. New York Life Ins. 
Co., C.C.A.HawaiI, 267 P. 564, cer¬ 
tiorari denied 41 S.Ct. 216, 254 U.S. 
654, 66 L.Ed. 469. 

FaUnre to appeal as ‘‘technical error’* 

Failure to appeal, which can alone 
confer jurisdiction on a court of ap¬ 
peals, cannot be ignored under a 
statute requiring courts to give judg¬ 
ment without regard to “technical 
errors,” defeats, or exceptions which 
do not affect substantial rights of 
the parties. 

U.S.—U. S. V. Pennsylvania R. Co., 
C.C.A.Md., 283 F. 937, certiorari de¬ 
nied Pennsylvania R. Co. v. U. S., 
43 S.Ct. 96, 260 U.S. 736, 67 L.Ed. 
488. 

17. U.S.—Strand v. Griffith, Wash., 
136 F. 739, 68 C.C.A. 377. 

18. U.S.—Strand v. Griffith, supra. 

26 C.J. p 970 note 21. 

19. U.S.—North Bloomfield Gravel 
Min. Co. V, U. S., Cal., 83 F. 2, 27 
C.C.A, 395. 

20 . U.S.—North Bloomfield Gravel 
Min. Co. V. U. S., supra. 

21. U.S,—Miami Paper Co. v. Ameri¬ 
can Woodpulp Corporation, C.C.A. 
Ohio, 6 F.2d 408—Porter v. F. M. 
Davies & Co., S.D., 223 P. 466, 140 
C.C.A. 11, rehearing denied 224 P. 
461, 140 C.C.A. 288, followed in 223 
F. 1022, 138 C.C.A. 664—Highland 
Boy Gold Min. Co. v. Strlckley, 
Utah, 116 P. 852, 64 C.C.A. 186— 
Loveless v. Ransom, Ill., 109 P. 391, 
48 C.C.A. 434. 

26 C.J. p 963 notes 43 [a] (1), p 970 
note 24—3 C.J. p 310 note 15, p 323 
not© 89, p 324 note 93. 
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Oharaoter of prlaolpal aotiou as oon. 
troUing 

(1) Every Judgment or order in an 
action is of the character of the prin¬ 
cipal action, so that, If such action 
was at law, the Judgment or order, 
as in intervention, was reviewable 
on writ of error, and if the action 
was in equity, it was reviewable by 
appeal. 

U.S.—U. S. V. Northwestern Dev. Co., 
Alaska, 203 F. 960, 122 C.C.A. 262. 

3 C.J. p 311 note 16. 

(2) In the absence of a rule of 
court to the contrary, an action at 
law in which an equitable defense 
was pleaded might be reviewed ei¬ 
ther by writ of error or appeal. 

U.S.—^Maine Northwestern Develop¬ 
ment Co. V. Northwestern Commer¬ 
cial Co., Wash., 240 F. 583, 153 C. 
C.A. 887, certiorari denied 37 S.Ct. 
742, 244 U.S. 665, 61 L.Ed. 1374. 

Writ of error had its origin at the 

common law and was adopted in the 
United State.s as a part of the com¬ 
mon-law system. 

U.S.—Buessel v. U. S., C.C.A.Conn., 
268 P. 811—Nashville Ry. & Light 
Co. V. Bunn, C.C.A.Tenn., 168 P. 
862. 

Origin of appeal 

The remedy or procedure by ap¬ 
peal is of civil-law origin, and was 
introduced therefrom into courts of 
equity and admiralty. 

U.S.—Buessel v. U. S., C.C.A.Conn., 
258 P. 811—Nashville Ry. & Light 
Co. V. Bunn, C.C.A.Tenn., 168 P. 
862. 

Nature and function of writ of error 
(1) “The writ of error Is the writ 
of the appellate court addressed to 
the Judge of the trial court directing 
him to send the record and proceed¬ 
ings in the case to the appellate 
court.” 

U.S.—Siegelschiffer v. Penn Mut. 
I Life Ins. Co., C.C.A.N.T., 248 F. 226, 

I 228. 
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enacted September 6, 1916, and February 13, 1925, which would have been appropriate if the proper 
however, error in this respect was disregarded, the appellate procedure had been followed.By Act 
reviewing court being required to take the action of January 31, 1928, which was omitted from the 


(2) A writ of error could be 
brought only on a final judgment, 
and was not the appropriate remedy 
where a court refused to proceed to 
the hearing and determination of a 
cause. 

U.S.—Green v. Underwood, Colo., 86 
P. 427, 30 C.C.A. 162. 

(3) Certiorari is regarded as in the 
nature of a writ of error when not 
ancillary to other process. 

U.S.—Staffords v. King, W.Va., 90 P. 
136, 32 C.C.A. 636. 

(4) The suing out of a writ of er¬ 
ror was the commencement of a new 
suit or action to annul and set aside 
the Judgment of the court below, and 
not a continuation of the suit or ac¬ 
tion below to which it related. 

U.S.—Gould V. U. S.. Colo.. 205 F. 883, 

126 C.C.A. 1—Fitzpatrick v. Gra¬ 
ham, N.Y., 119 P. 353, 66 C.C.A. 95. 
(6) The writ could challenge not 
only jurisdiction of district court, 
but its findings on merits. 

U.S.—Meade Fibre Co. v. Yarn, C.C.A. 
S.C., 3 F.2d 520, certiorari denied 
46 S.Ct. 23, 269 U.S. 564, 70 L.Ed. 
414. 

(6) Review as dependent on mode 
of review see infra § 297(10). 

Writ, aad not appeal, held proper 

to review: 

(1) Judgment in proceedings for 
condemnation of property, under 
Food and Drugs Act. 

U.S.—Goodwin v. U. S., C.C.A.OhIo, 
295 F. 856. 

8 C.J. p 313 note 23 [a] (2), p 324 
note 93 [e]. 

(2) Judgment in action at law by a 
receiver, authorized by court, to re¬ 
cover a money judgment on an al¬ 
leged contract. 

U.S.—Quarles v. City of Appleton, C. 
C.A.Wis, 299 F. 608. 

(3) Ruling on a motion made at 
the close of the evidence in an ac¬ 
tion tried without a jury, which mo¬ 
tion presents a question of law. 

U.S.—Keystone Steel & Wire Co. v. 

Kokomo Steel & Wire Co., C.C.A. 
Ind., 1 F.2d 790. 

(4) Order directing the Issuance of 
mandamus against a county to com¬ 
pel the levy of a tax to pay a judg¬ 
ment recovered against it. 

U.S.—Carter County v. Schmalstig, 
Ky., 127 P. 126, 62 C.C.A. 78. 

(5) Judgment dismissing cross pe¬ 
tition setting up an equitable cause 
of action in an action at law. 

U.S.—Miami Paper Co. v. American 
Woodpulp Corporation, C.C.A.OhIo, 

5 F.2d 408. 

(6) Judgment entered on a ref¬ 
eree's finding in an action at law sub-1 


mitted to a referee to hear and d«*- 
tormine. 

U.S.—Alder v. Edenborn, D.C.N.Y.. 
198 F. 928. 

Appeal, and not writ, held proper 

to review: 

(1) Order dismissing a plea of in¬ 
tervention in equitable proceedings. 
U.S.—Harry Bros. Co. v. Yaryan Na¬ 
val Stores Co., Miss., 219 F. 884, 
135 C.C.A. 464. 

(2) Decree in action at law trans¬ 
ferred to the equity docket on ac¬ 
count of equitable defenses pleaded, 
and tried as a suit in equity without 
objection. 

U.S.—Levy v. S. H. Kress & Co., C. 
C.A.Okl., 285 F. 836, decree modi¬ 
fied on other grounds 296 F. 697, 
and certiorari denied 45 S.Ct. 90, 
266 U.S. 601, 69 L.Ed. 462. 

(3) Proceeding to enforce an at¬ 
torney's lien against a judgment in 
an action at law, in which the attor¬ 
ney by petition asked for equitable 
relief, and defendant by its answer 
sot up the equitable defense of fraud. 
U.S.—Machcinski v. Lehigh Valley R. 

Co., C.C.A.N.Y., 272 F. 920. 

(4) Judgment dismissing cross pe¬ 
tition, where the only controversy in 
an action at law was on a cross pe¬ 
tition setting up an equitable cause 
of action. 

U.S.—Miami Paper Co. v. American 
Woodpulp Corporation, C.C.A.Ohio, 
6 P.2d 408. 

(6) Other decisions or rulings. 
U.S.—McPherson v, U. S., Ohio, 215 
P. 35, 157 C.C.A. 331—Georgia & F. 
Ry. Co. v. Brotherhood of Locomo¬ 
tive Engineers, Ga., 217 F. 756, 133 
C.C.A. 659—McNeil v. McNeil, Cal., 
170 P. 289, 95 C.C.A. 485. 

Decisions of the supreme court of 
Puerto Bico in law cases were re- 
viewable by the circuit court of ap¬ 
peals only by writ of error. 

U.S.—Ana Maria Sugar Co. v. Quin¬ 
ones, Puerto Rico, 41 S.Ct. 110, 254 
U.S. 245, 65 L.Ed. 246. 

Soci6t6 Anonyme des Sucreries 
de St. Jean v. Polanco, C.C.A., 
Puerto Rico., 6 F.2d 3. 

Canal Zone 

The appellate jurisdiction of the 
circuit court of appeals of the fifth 
circuit over decisions of the di.strict 
court of the Canal Zone was to be ex¬ 
ercised in the same manner and un¬ 
der the same regulations and by the 
same procedure, as nearly as practi¬ 
cable, as in reviewing final Judgments 
and decrees of district courts of the 
United States; law cases had to 
«*orne up by writ of error, and equity 
cases by appeal. 

U.S.—Simkins v. Simkins, C.C.A.Ca- 
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I nal Zone, 271 F. 87— Panama R. Co. 
V. Beckford, Canal Z<»ne, 231 F. 436, 
145 C.C.A. 430. 

In the District of Columbia 

(1) The mode of obtHiiung review 
was by appeal where a revii‘v\ of a 
judgment, order, or decree of tlu* Su- 
preyme or district couit was sought. 
D.C.—Serkowich v. Wardell, 102 F.2d 

253, 69 App.D.C. 389. 

(2) Review was by writ of error, 
where a review of a judgment of the 
municipal court was sought 

D.C.—Serkowich v. Wardell, supra— 

U. S. ex rel. Eure v Borden, 80 F. 
2d 527, 65 App.D.C. 84. 

(3) A writ of certiorari could not 
ordinarily be made to .serve th«* pur¬ 
poses of a writ of error or an appeal. 
D.C.—Bradshaw v. Earnshaw, 11 

App.D.C. 495. 

Where two writs of error were is¬ 
sued within the time limited for an 
appeal, the court could retain them 
both until final decision of ca.se and 
transfer records in one* to the other 
for the purpose of hearing, 

U.S.—Gould V. U. S., Colo., 205 F. 883 . 
126 C.C.A. 1. 

Action on affidavits of bias and prej- 
ndice 

The action of district judge in 
overruling affidavits of bias and prej¬ 
udice "is reviewable in the Circuit 
Court of Appeals on error,” and su<*h 
action "may be also the subject of 
certain alternative writs to the Cir¬ 
cuit Court of Appeals.” 

U.S.—U. S. V. Gilbert, D.C.Ohio, 29 F. 
Supp. 507, 509. 

Bill of review held improper pro- 
cedure 

U.S.—Cochran v. Becker, C.C.A.Mo., 
276 F. 280, error dismissed 43 S.Ct. 
363, 261 U.S. 607, 67 L.Ed. 824— 
Omaha Electric Light & I’ovver Co. 

V. City of Omaha, C.C.A.Neb., 210 F. 
848, 133 C.C.A. 52. 

22. U.S.—Ana Maria Sugar Co. v. 
Quinone.s, Puerto Rico, 41 S.Ct. 110, 
254 U.S. 245, 65 L.Ed. 246. 

People’s Nat. Bank of Hot 
Springs V. Moore, C.C.A.S.D., 25 F. 
2d 599—National Surety Co. v. 
County Board of Education of Mc¬ 
Dowell County, C.C.A.N.C., 15 F.2d 
993—Brown v. Leo, C.C.A.N.Y., 12 
F.2d 350—Twist v. Prairie Oil & 
Gas Co., C.C.A.Okl., 6 F.2d 347, re¬ 
versed on other grounds 47 S.Ct. 
756, 274 U.S. 684, 71 L.Ed. 1297— 
Goodwin v. U. S., C.C.A.Ohio, 296 
F. 856—McCall Co. v. Bladworth, C. 
C.A.Conn., 290 P. 365—Swiftwater 
Plantations Co. v. Davis, C.C.A, 
Miss., 287 F. 813—Succsores de 
Perez Hermanos v. Costa, C.C.A. 
Puerto Rico, 281 P. 439—Lo Hop 
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1948 Revised Judicial Code as obsolete and repealed 
by Act of June 25, 1948, the writ of error in civil 
and criminal cases was abolished, all relief thereto¬ 
fore obtainable by writ of error being thereafter 
obtainable by appeal,*23 further, by the 1928 Act, as 
amended April 26, 1928, the statutes regulating the 
right to a writ of error, defining the relief which 
might be had thereon, and prescribing the mode of 
exercising that right and of invoking such relief, 
were made applicable to the appeal thus substituted 
for a writ of error.^** 

In accordance with the rule stated supra § 287, 
federal courts were not required under the Con¬ 
formity Act, which has been superseded, to follow 
state jiractice with respect to the method of re- 
view.34.s Accordingly it was not necessary to fol¬ 
low state practice with respect to the propriety of 
appeal or writ of error as a mode of obtaining a 
review’.^-i 10 


Nature and office of appeal. The word '^appeal** 
has been used in a variety of senses,including 
appellate jurisdiction, as distinguished from orig¬ 
inal jurisdiction, without regard to the particular 
mode by which a cause is transmitted to a superior 
tribunal but an appeal has been said to be a 
rehearing by a superior court on fact and law,^^ 
its purpose being to review,^'^*^ and its office being 
to remove the entire causc.28 An appeal is a direct 
attack on a judgment^®*^ and raises substantial 
questions of law.2®*io It is in substance a new 
trial,20 although a continuation of the suit below, 
and not a new suit.^o 

The Rules of Civil Procedure for the district 
courts of the United States, adopted by the Su¬ 
preme Court pursuant to Act of June 19, 1934 c 651, 
28 U.S.C.A. § 2072, superseded all former methods 
of appeal in civil cases to which they are appli¬ 
cable.^! Rule 73 dealing with appeal to a court of 


V. U. R , Ohio, 257 T. 489, 168 C.C. 
A. <193—Union Pac. R. Co. v. Syas. 
Colo., 1146 F. 661, 168 C.C.A. 631. 

26 C.J. p 970 note 26. 

Vse of both modes prior to statute 
It was held in several cases, prior 
to the enactment of the statute, that 
the taking of an appeal and a writ 
of error to review the same adjudi¬ 
cation was permissible W'hcre there 
was doubt as to the proper proce¬ 
dure. and that the reviewing court 
would dismiss the one which was in¬ 
cited ive and review the ruling in ac¬ 
cordance with the rules of the appli¬ 
cable method. 

XI.S.—-Lockman v. Lang, Colo., 132 F. 

1, 65 C.C.A. 621. 

8 C.J. p 343 note 73. 

23. U.S.—^U. S. V. 4 Devices, Labeled 
in Part “Color-Therm”, C.A.Okl., 
176 F.2d 652—Wolf v. U. S., C.C.A. 
Minn., 58 F.2d 220. 

Effective date of statute 

Since the statute was not approved 
until Jan. 31, 1928, writ of error was 
the proper method of review in a 
criminal case In which petition for 
writ of error was filed on Jan. 28, 
1928. 

U.S.—Gold V. U. S., C.C.A.Minn., *»6 
F.2d 16. 

Criminal cases 

(1) Prior to the enactment of the 
statute, writ of error was the proper 
mode of review In criminal ca.ses. 
U.S.—Gold V. U. S., supra—Chapman 
V. Sanborn, C.C.A.Minn., 18 P.2d 
264, followed In U. S. ex rel. Geiger 
V. Kennamer. C.C.A.Okl., 21 P.2d 
1021 —Hostetler v. Symes, C.C.A. 
Colo. 10 F.2d 109—Application of 
Sorini, C.C.A.Cal., 4 F.2d 802— 
Hardesty v. U. S., Tenn., 184 F. 269, 
106 C.C.A. 411—Sena v. U. S., N.M., 
147 F. 485, 78 C.C.A. 27—McKnight 


V. U. S., 113 P. 451, 51 C.C.A. 286— 
De Lemos v. U. S., Ala., 107 F. 121, 
4 6 C.C.A. 196, certiorari denied 21 
S.Ct. 925, 181 U.S. 622, 45 L.Ed. 
1032. 

U. S. V. McDonald, D.C.Minn., 293 
F. 433. 

17 C.J. p 12 notes 10-15. 

(2) Prior to the enactment of the 
statute, a prosecution under the Na¬ 
tional Prohibition Act was an action 
at law, to be reviewed on writ of er¬ 
ror, and not as on appeal in eQUlty. 
U.S.—Sibona v. V, S., C.C.A.N.J., 294 

F. 272. 

(3) Where both appeal and writ of 
error were employed in a criminal 
case, the writ of error was dismissed, 
appeal being the proper remedy for 
review. 

Xj.s.—De Mayo v. U. S., C.C.A.Okl., 
32 F.2d 472. 

(4) In prosecution for violation of 
National Prohibition Act, appeal, not 
writ of error, was proper procedure 
for bringing up record of trial. 

U.S.—English v. U. S., C.C.A.C 0 I 0 ., 30 

F.2d 618. 

(5) Appeal and writ of error in 
criminal cases generally see Crimi¬ 
nal Law § 1623 et seq. 

24. Applloation of provision 

(1) “The requirement of the Act 

. . • applies only to appeals 

which are substituted for the abol¬ 
ished writs of error; that is, to ac¬ 
tions at law.” 

U.S.—Territory of Hawaii v. Gay, C. 
C,A.Hawall. 62 F.2d 35r#. 357. cer¬ 
tiorari denied 62 S.Ct. 131, 284 U.S. 
677, 76 L.Ed. 672. 

(2) “The . . . section . . . 

[applies] only to cases where review 
theretofore had been obtained by 
writ of error.” 


U.S.—Ross V. White, C.C.A.Tenn., 32 
F.2d 750, 751. 

24.5 U.S.—Cudahy Packing Co. v. 
City of Omaha, C.C.A.Neb., 24 F.2d 
3, certiorari denied 49 S.Ct. 9, 278 

U. S. OOl, 73 L.Ed. 530. 

24.10 U.S.—Buessel v. U. S., Conn., 
268 F. 811, 170 C.C.A. 105—Hoov- 
en, Owens & Rentschler Co. v. 
Featherstone, Mo., Ill F, 81, 49 
C.C.A. 229. 

25 C.J. p 826 note 65. 

25. U.S.—U. S. V. Wonson, C.C.Mass., 
28 F.Cas.No.16,760, 1 Gall. 6. 

26. U.S.—U. S. V. Wonson, supra. 

27. U.S.—Nashville Ry. & Light Co. 

V. Bunn, C.C.A.Tenn., 168 F. 862. 

27.5 U.S.—Shouse v. Hiatt, D.C.Pa., 
60 F.Supp. 1022. 

28. U.S.—Nashville Ry. & Light Co. 
V. Bunn, C.C.A.Tcnn., 168 F. 862. 

28.5 U.S.—Heikkila v. Barber, D.C. 
Cal., 164 F.Supp. 687. 

28.10 U.S.—^Heikkila v. Barber, su¬ 
pra. 

29. U.S.—Nashville Ry. & Light Co. 
V. Bunn, C.C.A.Tenn., 168 F. 862. 

30. U.S.—Great Northern Ry. Co. v. 
General Ry. Signal Co., C.C.A. 
Minn., 67 F.2d 457. 

Proceeding In original cause 

An appeal is a proceeding In the 
original cause and suit is “pending” 
until appeal is disposed of. 

U.S.—^Nicastro v. U. S., C.A.Utah, 206 
F.2d 89. 

31. U.S.—^National Surety Corpora¬ 
tion V. Williams, C.C.A.Ark., 110 
F.2d 873, certiorari denied Wll*’ 
liams V. National Surety Corpora¬ 
tion, 61 S.Ct. 40. 311 U.S. 674. 86 
L.£d. 433. 
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appeals provides that a party may appeal from a 
judgment by filing with the district court a notice of 
appeal. Matters relating to the transfer of the cause 
are discussed infra §§ 293(1)~293(29). 

Existence of other remedy. An appeal will not 
lie where the proper remedy is in the lower court.^^ 
A writ of error did not lie where a different remedy 
for review, such as mandamus, was the proper 
one;33 and an appeal will not be accepted as a sub¬ 
stitute for a petition for mandamus.^^ ® On the 
other hand an original extraordinary writ cannot 
be used as a substitute for appeal,even though 
hardship may result from delay and perhaps un¬ 
necessary trial ;34.5 and whatever may be done with- 
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out the writ may not be done with it.^^-i® 

A second proceeding may lie to review and de¬ 
termine questions which were not and could iKjt be 
considered by the appellate court on the former 

proceeding.36 

A cross appeal may be allowed where a judgment 
grants a litigant only part of the relief sought and 
denies the rest.^® 

Joinder of proceedings. Where separate and dis¬ 
tinct causes are consolidated solely for the purpose 
of trial, and result in separate judgments, tlic judg¬ 
ments cannot be brought up for appellate review 
by one appellate proceeding.37 


32. DismiBsal aa to one party de- 
fendant available by answer. 

U.S.—Herrup v. Stoneham, C.C.A.N. 
Y., 15 F,2d 49. 

Srror in acconntinsr need not be 
considered on appeal, where trial 
court prescribed proper formula and 
reserveci Jurisdiction to complete or 
adjust accounting. 

U.S.—Bromfleld v. Trinidad Nat. Inv. 
Co., C.C.A.C 0 I 0 ., 3G F.2d 646, 71 A. 
L.R. 542. 

Invalidity of xnle 

District court rule, requiring de¬ 
fendants to make a deposit to secure 
clerk fees before flling a defense, 
which was enforced against them, 
cannot be attacked on appeal by de¬ 
fendant from an adverse decree, but 
must be brought to the appellate 
court, if at all, by some direct chal¬ 
lenge. 

U.S.—King V. Wei.^s & Lesh Mfg. 
Co., C.C.A.Tenn., 266 F. 267. 

ITncertainty of verdict 

If, in trespass to try title, there Is 
anything in the evidence regarding 
lot lines or fences or other matters 
tending to render the verdict vague 
or uncertain, it cannot be Inquired 
into on an appeal raising a que.stion 
as to its suflficiency in such respect, 
that being a matter which can only 
be dealt with by the trial court on 
a motion for new trial. 

U.S.—Cochran v. Schreiber, Tex., 107 
F. 371, 46 C.C.A. 349. 

33. U.S.—Collin County Nat. Bank v. 

Hughes, Colo., 152 F. 414, 81 C.C.A. 
566, rehearing denied 155 F. 389, 
83 C.C.A. 661. j 

8 C.J. p 339 notes 29, 33. 

33.5 U.S.—^Ford Motor Co. v. Blsanz 
Bros., Inc., C.A.Minn., 249 F.2d 22 
—Zamore v. Goldblatt, C.A.N.Y., 
201 F.2d 738—^Magnetic Engineer¬ 
ing & Mfg. Co. V. Dings Mfg. Co., 
C.A.N.Y.. 178 P.2d 866. I 

34. U.S.—Pickwick-Greyhound Lines 

V. Shattuck, C.C.A.Kan., 61 F>2d 
485. I 


D.C.—Easton Pub. Co. v. Federal 
Communications Commission, 185 
F.2d 987, 87 U.S.App.D.C. 344. 
Mandamus 

(1) Power of court of appeals to 
grant mandamus for protection of its 
appellate Jurisdiction, see supra S 
286(2), should not be exercised as 
mere substitute for an Interlocutory 
appeal. 

U.S.—Bankers Life & Cas. Co. v. 
Holland, Fla., 74 S.Ct. 146, 346 U.S. 
379. 98 L.Ed. 106. 

Sunbeam Corp. v. Picard, C.A.6, 
227 F.2d 596—Aloca S. S. Co. v. 
Ryan, C.A.2, 211 F.2d 576—Gulf Re¬ 
search & Development Co. v. Leahy, 
C.A.I>el., 193 F.2d 302, affirmed 73 
S.Ct. 102. 344 U.S. 861, 97 L.Ed. 668, 
rehearing denied 73 S.Ct, 273, 344 
US. 900, 97 L.Ed. 69.5—Bclships 
Co., Limited, Skiba A/S, v. The Re¬ 
public of France, C.A.N.Y., 184 F. 
2d 119—Petition of Henneman, C. 
C.A.Puerto Rico, 137 F.2d 627. 

(2) When Jurisdiction exists In 
trial Judge, appeal rather than man¬ 
damus is proper method by which 
to obtain appellate review of court’s 
ruling. 

U.S.—^Murphy v. U. S. District Court 
for Northern Di.st. of Cal., South¬ 
ern Division, C.C.A.Cal., 145 P.2d 
1018, o.ertiorari dismi.ssed 65 S.Ct. 
1090, 325 U.S. 891, 89 L.Ed. 2003. 
34.5 U.S.—Bankers Life & Cas. Co, 
V. Holland. Fla., 74 S.Ct. 146. 346 

U. S. 379, 98 L.Ed. 106—Roche v. 
Evaporated Milk Ass’n, Cal., 63 S. 
Ct, 938, 319 U.S. 21, 87 L.Ed. 1185. 

Black V. Boyd, C.A.6, 248 F.2d 
166—Gulf Research & Development 
Co. V. Leahy, C.A.Del., 193 F.2d 
302, affirmed 73 S.Ct. 102, 344 U.S. 
861, 97 L.Ed. 668, rehearing denied 
73 S.Ct. 273, 344 U.S. 900, 97 L. 
Ed. 695. 

34.10 U.S.—Bankers Life & Cas. Co. 

V. Holland. Fla., 74 S.Ct. 145, 346 
U.S. 379, 98 L.Ed. 106. 

35. U.S.—Ohio Oil Co. v. Thompson, 
C.C.A.Mo., 120 F.2d 831, certiorari 
denied 67 S.Ct. 112, 314 U.S, 668. 
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88 LEd. B28—Aln.-kn-Trondwell 
Gold Min. Co. v, Chnnoy, Alaska, 
162 F. 693, 89 C.C.A. 351. 

3 C.J. p 346 note 99. 

36. U.S.—Cochran v. M. & M. 
Transp. Co., C.C.A.R.I., 110 F.2d 
619. 

37. TT.S.—American Trust Savings 
Bank v. Zcigler Coni Co, 111., 165 
F. 34, 91 C.C.A. 72—Water.s-Pierce 
Oil Co. V. Van Elderen, Ark., 137 F. 
557. 70 C.C.A. 255. 

Error waived by circuit court, In 

absence of objection by defendant in 
error. 

U.S.—Louisville & N. R. Co. v. Sum¬ 
mers, Tenn., 125 F. 719. 60 C.C.A. 
487, certiorari denied 24 S.Ct. 851, 
192 U.S. 607, 48 L.Ed. 585. 

Oases considered as one for review 

Where. In separate actions on In¬ 
surance policies consolidatHd for tri¬ 
al, the benefleiarJes were represented 
by the same guardian, and by order 
of district court, made on stipula¬ 
tion of counsel, the cases are con¬ 
sidered as one for the purpose of re¬ 
view and as requiring but one bill 
of exceptions, one record, one writ of 
error, etc., the court of appeals will 
exercise Jurisdiction to review the 
judgments. 

U.S.—American Central Life In.s. Co. 
V. American Trust Co, CC.A.Tenn., 
6 P.2d 71, certiorari denied 46 S. 
Ct. 20. 269 U.S. 559. 70 L.Ed. 411. 

Separate appeals held uot required 

Where suits by momljers of the 
Agua Caliento band of Mnssion In¬ 
dians to obtain adjudications that 
allotments of tribal lands had been 
made to them, and that they were 
entitled to trust allotment patents, 
were consolidated for trial, separate 
appeals by the Indians from adverse 
decrees were not required. 

U.S.—St. Marie v. U. S., C.C.A.Cal., 
108 F.2d 876, certiorari denied 6X 
S.Ct. 35, 311 U.S. 652, 85 L.Ed. 417. 
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§ 289, Right of Review 

a. In general 

b. Deprivation or loss of right 

a. In General 

(1) General rules 

(2) Particular litigants and persons in 

particular relations 

(1) General Rules 

An appeal may be taken by an aggrieved party, that 
is, one who is a party or privy to the Judgment, order, or 
decree complained of, who has or represents an interest 
in the subject matter of the suit or controversy, and who 
is injuriously affected or aggrieved by such Judgment, 
order, or decree. 

An aggrieved party may appeal from a judgment 
within the time allowed by law;37-50 and doubts 
with respect to the right of appeal to the court of 
appeals in border line cases should be resolved in fa¬ 
vor of the appellant.38 


To be entitled to maintain an appeal as a party 
aggrieved, it is necessary and sufficient that a per¬ 
son be a party, 38.5 and it has been broadly stated 
that any person may appeal if he was a party to 
the action or proceeding below, either originally 
or because subsequently made a party, or if he is 
a party or privy to the judgment, order, or decree 
complained of,®® but in the absence of a statute ex¬ 
tending the right of review no one can appeal from 
a judgment, order, or decree, unless he was a party 
to the action or proceeding below, or to the judg¬ 
ment, order, or decree, or unless he is a legal rep¬ 
resentative of a party, or his privity of estate, title, 
or interest appears from the record."*® 

Interest in subject matter or controversy. It is 
necessary to a valid appeal that appellant, even when 
a party, should have or represent an interest in the 
subject matter of the suit or controversy,and a 
person who is merely a nominal party to an action. 


37.50 U.S.—Little Rock Packing Co. 
V. Massachusetts Bonding & Ins. 
Co.. C.A.Ark., 262 F.2d 327. 

38. U.S.—Victor Talking Mach. Co. 
V. George. C.C.A.N.J., 69 F.2d 871, 
reversed on other grounds 65 S.Ct. 
229, 293 U.S. 377, 79 L.Ed. 439. 

38.5 D.C.—^TT. S. V. Securities Corpo¬ 
ration General, 4 P.2d 619, 65 App. 
D.C. 256, affirmed White v. Me¬ 
chanics’ Securities Corporation, 46 
S.Ct. 116, 269 U.S. 283, 70 L.Ed. 276. 

39. U.S.—Slater, for and on behalf 
of the N. Ij. R. B. V. Denver Bldg, 
and Const. Trades Council, C.A. 
Colo., 176 F.2d 608—Glenn v. Amer¬ 
ican Sur. Co., C.C.A.Ky., 160 P.2d 
977—Skagit County v. Northern 
Pac. Ry. Co., C.C.A.Wash., 61 F.2d 
638, 86 A.L.R. 1012—Mitchell v. 
Lay, C.C.A.Cal., 48 F.2d 79. cer¬ 
tiorari denied Lay v. Mitchell, 61 
S.Ct. 666, 283 U.S. 864, 76 L.Ed. 
1469. 

Parties as to whom action dismissed 

Generally persons as to whom a 
suit has been dismissed or discon¬ 
tinued before judgment or decree 
cannot appeal from the judgment or 
decree subsequently rendered, or Join 
in an appeal as they are no longer 
parties, and no longer have any in¬ 
terest in the litigation. 

U.S.—^Armstrong v. New La Paz Gold 
Mining Co., C.C.A.Cal., 107 P.2d 463. 

Tuttle v. Claflin, N.Y., 88 P. 122, 
81 C.C.A. 419. 

Acting secretary of treasury of 

United States had standing in court 
of appeals to maintain appeal from 
order of federal district court re¬ 
quiring production of certain bank 
records to which secretary had as¬ 
sorted a plea of privilege in bank’s 


suit against surety company, even 
though not formally recognized ns 
party to the suit in district court. 
U.S.—Overby v. U. S. Fidelity & 
Guaranty Co., C.A.Ala., 224 F.2d 
158. 

40. U.S.—First Iowa Hydro Elec. 
Co-op. v. lowa-Illinols Gas & Elec, 
Co.. C.A.Towa, 246 F.2d 630—Peen- 
er Business Schools, Inc. v. School 
of Speedwriting, Inc., C.A.Mass., 
234 F.2d 1, certiorari denied 77 S. 
Ct. 264. 362 U.S. 942, 1 L.Ed.2d 238 
—Cutting V. Bullerdick, C.A.Alas¬ 
ka, 188 F.2d 837—In re Van Swer- 
ingen Corp., C.A.6, 180 P.2d 119— 
In re Phoenix Dress Co., C.C.A. 
Wis., 131 P.2d 726—In re Rose, C. 
C.A.Cal., 86 F.2d 69—In re Trust 
No. 2988 of Foreman Trust & Sav¬ 
ings Bank, C.C.A.Ill., 86 F.2d 942, 
certiorari denied Tetzko v. Trust 
No. 2988 of Foreman Trust & Sav¬ 
ings Bank. 67 S.Ct. 235. 299 U.S. 
609, 81 L.Ed. 450—City of Winter 
Haven v. Gillespie, C.C.A.Pla., 84 
P.2d 286, certiorari denied Hart- 
ridge-Cannon Co. v. Gillespie, 57 S. 
Ct. 232, 299 U.S. 606, 81 L.Ed. 447, 
rehearing denied 57 S.Ct. 927, 301 
U.S. 668, 81 L.Ed. 1333—West v. 
Radio-Kel th-Orpheum Corporati on, 
C.C.A.N.Y., 70 F.2d 621—^Newberry 
v. Davison Chemical Co., C.C.A.N. 
C., 66 F.2d 724, certiorari denied 64 
S.Ct. 76. 290 U.S. 660, 78 L.Ed. 571, 
two cases—Taylor v. Logan Trust 
Co., C.C.A.Ark., 289 F. 61—U. S. ex 
rel. State of Louisiana v. Boarman, 
La., 217 F. 767, 133 C.C.A. 487, af¬ 
firmed 37 S.Ct. 605, 244 U.S. 397, G1 
L.Ed. 1222. 

In re 211 East Delaware Place 
Bldg. Corporation, D.C.Ill., 16 F. 
Supp. 947. 

D.C.—Land v. Dollar, 188 F.2d 629, 88 
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U.S.App.D.C. 162—U. S. V. Selgel, 
168 F.2d 143, 83 U.S.App.D.C. 88. 

3 C.J. p 616 note 65. 

Dismissed defendant is not entitled 
to appeal, since he was not party to 
judgment appealed from by remain¬ 
ing defendants. 

U.S—Milgram v. Loew’s, Inc., C.A. 
Pa., 192 F.2d 579, certiorari denied 
72 S.Ct. 702, 343 U.S. 929, 96 L.Ed. 
1339—Armstrong v. New La Paz 
Gold Mining Co., C.C.A.Cal., 107 F. 
2d 453. 

Effect as precedent 

One not a party to action may not 
appeal from judgment entered there¬ 
in merely because it may establish a 
precedent adverse to a similar ac¬ 
tion which ho may wish to bring. 
U.S.—In re Advocate, C.C.A.N.Y., 140 
F.2d 783. 

41. U.S.—De Korwln v. First Nat. 
Bank of Chicago, C.A.Ill., 235 P.2d 
156—Cramp Shipbuilding Co. v. U. 
S., C.A.Pa., 195 F.2d 848—Berry v. 
Brokeshoulder, C.C.A.Okl., 162 P.2d 
651—Richmond v. Town of Largo, 
Florida, C.C.A.Pla., 127 F.2d 264— 
International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America, Local Un¬ 
ion No. 523, of Tulsa, Okl. v. Key¬ 
stone Freight Lines. C.C.A.Okl., 123 
P.2d 326—Atles v. U. S., C.C.A.N. 
J., 60 P.2d 808, 78 A.L.R. 435— 
King V. Buttolph, C.C.A.Hawaii, 30 
F.2d 769. 

D.C.—Hawley v. Hawley, 114 P.2d 
606, 73 App.D.C. 357. 

3 C.J. p 624 note 18. 

Interest for effect as precedent 
Interest of a litigant in a contro¬ 
versy solely for its effect as a prec€i- 
dent is insufficient to sustain an ap¬ 
peal. 

U.S.—Bodkin V. U. S.. C.A.N.Y., 26b 
F.2d 66. 
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and who has no interest therein, either individually 
or in a representative capacity, cannot appeal.^ 2 

Broadly speaking, the right of a party to an appeal 
must be based on a direct, immediate, pecuniary, and 
substantial interest in the particular litigation in 
which review is sought.^2 Where a decision direct¬ 
ly affects only one of several defendants, he alone 
may appeal,and parties who disclaim any interest 
in the subject matter in litigation cannot appeal, 
where no costs are taxed against them.^s 

As a general rule a party cannot prosecute an 
appeal where his interest in the subject matter or 
controversy has ceased, either before the suit was 


commenced or pendente lite, by conveyance, sale, 
assignment, release, or operation of law, so that the 
judgment, order, or decree does not i)rejudice him, 
although it may be erroneous and prejudicial to 
other parties,but the rule does not apply where 
appellant, notwithstanding the conveyance, sale, 
or assignment, retains a sufficient interest to sup¬ 
port the appeal.47 

Necessity for prejudice. In order to maintain 
an appeal the f>crson or party seeking review must 
not only be interested in the subject matter of the 
suit, but must also be injuriously affected or ag¬ 
grieved by the judgment, order, or decree com¬ 
plained of,48 and a party who is not aggrieved can- 


Appellant held to have appealable in. 
tereet 

Where a taxpayer's obligation to a 
law firm was adversely affected by a 
judgment, holding in effect, that a 
government tax lien had priority 
over taxpayer's assignment of a 
money judgment to a Arm of attor¬ 
neys, taxpayer had an appealable in¬ 
terest. 

U.S.—Marteney v. U. S.. C.A.Kan., 245 
F.2d 135. 

42. U.S.—Hamilton Trust Co. v. 
Cornucopia Mines Co. of Oregon, 
Or., 223 F. 494, 139 C.C.A. 42. man¬ 
damus and certiorari denied Ham¬ 
ilton Trust Co. V. Blsher, 36 S.Ct. 
161, 239 U.S. 641, 60 L.Ed. 482. 

3 C.J. p 628 note 81. 

Bight or title to property 

Right or title which a party seek¬ 
ing to appeal seeks to establish must 
be hia own and not that of a third 
person. 

U.S.—Hamilton Trust Co. v. Cornu¬ 
copia Mines Co. of Oregon, Or., 223 
F. 494, 139 C.C.A. 42, mandamus 
and certiorari denied Hamilton 
Trust Co. V. Bisher, 36 S.Ct. 161, 
239 U.S. 641, 60 Li.Ed. 482. 

43. U.S.—In re Tyne, C.A.lll., 261 F. 
2d 249—De Korwm v. First Nat. 
Bank of Chicago, C.A.lll., 235 F.2d 
166—In re Michlgan-Ohio Bldg. 
Corporation, C.G.A.Ill., 117 F.2d 
191—Hamilton Trust Co. v. Cornu¬ 
copia Mines Co. of Oregon, Or., 223 
F. 494, 139 C.C.A. 42, mandamus 
and certiorari denied Hamilton 
Trust Co. V. Bisher, 36 S.Ct. 161. 
239 U.S. 641, 60 L.Ed. 482. 

3 C.J. p 627 note 63. 

Xiessee** interest loffioient 

In an action by the United States, i 
as guardian and trustee of tribal 
property of the Creek Nation, to qul- | 
et title to river bed oil lands, the; 
lessee of a portion of the river bed 1 
claiming under a lease from the | 
state, which intervened, and from 
the receiver, acting during litlga-1 
tlon, was held to have an interest in I 


the controversy, entitling him to ap¬ 
peal from an adverse decree. 
tJ.S.—U. S. V. Hayes. C.C.A.Okl., 20 
F.2d 873, certiorari denied 48 S.Ct. 
116, 275 U.S. 555. 72 L.Ed. 423—U. 
S. v. Cimarron River Oil Co., C.C. 
A.Okl., 20 F.2d 873, certiorari de¬ 
nied 48 S.Ct. 116, 276 U.S. 655, 72 
L.Ed. 423—Riverside Oil & Refin¬ 
ing Co. V. Cimarron River Oil Co., 
C.C A.Okl., 20 P.2d 873, certiorari 
denied 48 S.Ct. 115, 275 U.S. 552, 72 
L.Ed. 421, 

Objsot to establish liability for fire 
damage 

Where the entire object of the pro¬ 
ceeding to perpetuate testimony was 
to establish defendant's liability for 
damages resulting from fire while 
defendant was engaged in repair of 
a ship, a decree seeking not only to 
perpetuate evidence against defend¬ 
ant, but also to establish finally its 
liability for the amount awarded to 
the commissioner making the report 
in the event defendant should be held 
liable in any future suit for damage.^, 
made defendant “an interested and 
prejudiced party" entitled to appeal 
from the decree. 

U.S.—Todd Engineering, Dry Dock & 
Repair Co. v. U. S., C.C.A.La., 32 F. 
2d 734. 

44. U.S.—^Wells V. Demeter, C.C.A. 
Okl., 84 F.2d 673. 

45. U.S.—Brigham City v. Toltec 
Ranch Co., Utah, 101 P. 85, 41 C.C. 
A. 222. 

46. U.S.—In re Mlchigan-Ohio Bldg. 
Corporation, C.C.A.I11., 117 F.2d 191 
—United I*uerto Rican Sugar Co. 
v. Del Toro, C.C.A.Puerto Rico, 80 
P.2d 14—Hamilton Trust Co. v. 
Cornucopia Mines Co. of Oregon, 
Or., 223 F. 494, 139 C.C.A. 42, man¬ 
damus and certiorari denied Hamil¬ 
ton Trust Co. v. Bisher, 36 S.Ct. 161, 
239 U.S. 641, 60 L.Ed. 482—North¬ 
ern Union Gas Co. v. Mayer, N.Y., 
174 F. 817, 98 C.C.A. 525. 

D.C.—^Mount Vernon Sav. Bank v. 
Wardman, 173 F.2d 648, 84 U.S. 
App.D.C. 343. 


47. U.S,—Mendez v. Bowie, C.C.A. 
Puerto Rico. 118 F.2d 435, certio¬ 
rari denied Mendez Rios v. Bowie, 
62 S.Ct. 76, 314 US. 639, 86 L.Ed. 
513. 

Damages to property 

Where court had jurisdiction of 
action for injunction and for an ac¬ 
counting of past damages because of 
misuse of right of way, sale of land 
after an adverse judgment would not 
deprive court of appeals of jurisdic¬ 
tion as a court of equity, since equi¬ 
ty will give complete relief where it 
originally had jurisdiction, even 
though the court is thereby called on 
to determine legal rights that other¬ 
wise would not be within the range 
of its authority, particularly since 
distinction between law and equity 
has been abolished in the federal 
courts. 

U.S.—Mendez v. Bowie, C.C.A.Puerto 
Rico, 118 P.2d 435, certiorari de¬ 
nied Mendez Rios v. Bowie, G2 S 
Ct. 76, 314 U.S. 639, 86 L.Ed. 513. 

48. U.S.—^V^hite & Yarborough v. 
Dailey, C.A.Tex., 228 P.2d 836— 
U. S. V. Adamant Co., C.A.Cal., 197 
F,2d 1, certiorari denied Bullon v. 
Scoville, 73 S.Ct. 283, 344 U.S. 903. 
97 L.Ed. 698—Mllgram v. Loew's, 
Inc., C.A.Pa., 192 P.2d 579, certio¬ 
rari denied 72 S.Ct. 762, 343 U.S. 
929, 96 L.Ed. 1339—In re Forstner 
Chain Corp., C.A.R.I., 177 F.2d 672 
—Mercado Rlera v. Mercado Riera. 
C.C.A.Pucrto Rico, 162 P.2d 86, cer¬ 
tiorari denied 66 S.Ct. 1010, 328 U. 
S. 837, 90 L.Ed. 1612—Queensboro 
Farms Products v. Wickard, C.C.A. 
N.Y., 137 P.2d 969—MacKinnon v. 
American Agar Co., C.C.A.Cal., 73 
F.2d 836. 

D.C.—Mount Vernon Sav. Bank v. 
Wardman, 173 P.2d 648, 84 U.S. 
App.D.C. 343—Hawley v. Hawley, 
114 P.2d 505, 72 App.D.C. 867. 

3 C.J. p 629 note 8. 

Judgment on one count 
In action in four counts relating to 
a single injury, where verdict was 
for defendant on three counts but for 
plaintiff on fourth count, and single 
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not prosecute a cross appeal.^® A party has an 
appealable interest only when his property may be 
diminished, his burdens increased, or his rights 
detrimentally affected by the order sought to be re¬ 
viewed.'* In legal acceptation a party or person 
is aggrieved by a judgment, order, or decree so as 
to be entitled to appeal, whenever it operates preju¬ 
dicially and directly on his property or pecuniary 


rights or interest, or on his personal rights, and only 
when it has such effect,and the right invaded must 
be subsisting and immediate, not one arising as 
some possible, remote, unforeseen consequence.®^ 
Although there are some exceptions,®^ the general 
rule is that a plaintiff or defendant cannot appeal 
from a judgment, order, or decree in his own favor, 
since he is not aggrieved thereby.®3 However, 


1 i 

judj?ment was entered for plaintiff 
for the full relief asked, plaintiff 
could not appeal from such judgr- 
ment or assign cross error in defend¬ 
ant's appeal therefrom. 

U.S —Cochran v. M & M Transp. Co., 
C.C.A.R.I., 110 P.2d 619. 

Appeal from noaezlatent part of 
Judgment 

Where action by housing expediter 
sought injunctive relief, restitution 
to tenants, and statutory damages, 
judgment directing restitution to 
tenants in certain amount did not 
amount to denial of other relief 
sought, so as to authorize expediter’s 
appeal from judgment entered, the 
appeal being from that part of an 
alleged judgment which does not ex¬ 
ist. 

U.S.—-Woods V. Ray, C.A.Ind., 173 F. 
2d 781. 

Persons held aggrieved 

(1) In general. 

U.S.—Chldestor v. City of Newark. 
C.C.A.N.J.. 117 F.2d 981. 

(2) Railroad company denied in¬ 
tervening petition for preferential 
payment of debts accruing to it from 
another such company in receivers’ 
hands within six months before re¬ 
ceivership, and discontinuance of 
preferential payments on indebted¬ 
ness to surety on latter company's 
appeal bonds because of surety’s 
payment of judgments appealed 
from, petitioner being injuriously 
and irreparably affected by such or¬ 
der. 

U.S.—Illinois Cent. R. Co. v. U. S. 
Fidelity & Guaranty Co., C.C.A. 
Ala., 87 F.2d 121. 

49 . U.S.—^Western Contracting Corp. 
v. National Sur. Corp., C.C.A.W.Va., 
163 F.2d 4D6—Harding v. Federal 
Nat. Bank, C.C.A.Mass., 81 F.2d 
914. 

3 C.J. p 631 note 9. 

49.5 U.S.—De Korwin v. First Nat. 
Hank of Chicago, C.A.Ill., 235 F.2d 
156—In re Mlchlgan-Ohlo Bldg. 
Corporation, C.C.A.Ill., 117 F.2d 191 
—Todd Engineering Dry Dock & 
Repair Co. v. U. S., C.C.A.Lia., 32 F. 
2d 734. 

3 C.J. p 625 note 25. j 

50 . U.S.—MacKinnon v. American 

Agar Co., C.C.A.Cal., 73 F.2d 836— 
Stearns-Roger Mfg. Co. v. Brown, I 
Colo., 114 F. 939, 62 C.C.A. 659. 1 

8 C.J. p 632 note 15. I 


XajuLction 

Where an Injucntion is granted, 
one cannot generally appeal from 
such order unless he Is directly or 
indirectly restrained from the per¬ 
formance of some act thereby. 

U.S.—Milgram v. Loew’s Inc., C.A. 
Pa., 192 F.2d 579, certiorari denied 

72 S.Ct. 762, 343 U.S. 929, 96 L.Ed. 
1339. 

Party held not aggrieved 

U.S.—A. B. Dick Co. v. Marr, C.A.N. 
Y., 197 F.2d 498, certiorari denied 

73 S.Ct. 169, 344 U.S. 878, 97 L.Ed. 
680, rehearing denied 73 S.Ct. 282, 
344 U.S. 906. 97 L.Ed. 699—U. S. V. 
Adamant Co., C.A.Cal., 197 F.2d 1. 
certiorari denied Bullen v. Scoville, 
73 S.Ct. 283. 344 U.S. 903, 97 L.Ed. 
698. 

51. U.S.—De Korwin v. First Nat. 

Bank of Chicago. C.A.Ill., 235 F.2d 
^ 156—In re Michigan-Ohio Bldg. 

Corporation, C.C.A.Ill., 117 F.2d 
191. 

Ef2. U.S.—^American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct. 5.34, 341 U.S. 
6, 96 L.Ed. 702, 10 A L.R.2d 738. 

Cochran v. M & M Transp. Co., 
C.C.A.R.I., 110 F.2d 619. 

Quality of judgment 

(1) If relief granted was all to 
which plaintiff was entitled, mere 
fact that it was granted on one 
ground of recovery rather than on 
another would not make plaintiff an 
aggrieved party on appeal, but 
amount is not sole measure of relief 
to which party may be entitled, and 
Judgment may have different quali¬ 
ties and legal consequences depend¬ 
ent on claim on which It is based. 
U.S.—^Aetna Cas. & Sur. Co. v. Cun¬ 
ningham, C.A.Tex., 224 F.2d 478. 

(2) In action against building con¬ 

tractor by surety company to recover 
amount paid on performance bond 
when contractor failed to complete 
building contract, wherein contractor 
conceded his liability on basis of his 
agreement to indemnify surety com¬ 
pany for losses sustained as result 
of its suretyship, but contested his 
liability on basis of alleged fraud in 
Inducing surety company to become 
his surety, and wherein contractor 
was held liable on indemnity agree¬ 
ment but found not guilty of fraud, 
surety company was denied judg¬ 
ment of quality to which it laid 
claim and was party aggrieved on 
appeal. I 


U.S.—^Aetna Cas. & Sur. Co. v. Cun¬ 
ningham, supra. 

Pull relief not obtained 

(1) A party may prosecute an ap¬ 
peal where the judgment does not 
give him all he asks or is entitled 
to, or is otherwise erroneous and 
prejudicial. 

U.S.—^Automobile Ins. Co. of Hart¬ 
ford, Conn. V. Barnes-Manley Wet 
I Wash Laundry Co., C.C.A.Okl., 168 
F.2d 381, certiorari denied Barnes- 
Manley Wet Wash Laundry Co. v. 
Automobile Ins. Co. of Hartford, 
Conn., 69 S.Ct. 132, 335 U.S. 859, 93 
I...Ed. 406—Cochran v. M & M 
Tran.sp. Co.. C.C.A.R.I., 110 P.2d 519 
—Galloway v. General Motors Ac¬ 
ceptance Corporation, C.C.A.S.C., 
106 F.2d 466—Houchin Sales Co. v. 
Angert, C.C.A.Mo., 11 F.2d 115. 

(2) When, as practical matter, de- 
i nlal of any one claim results in 

plaintiff not getting relief to which 
it claims to be entitled, whether In 
amount or in quality of judgment. It 
has right to bo heard on appeal. 

U.S.—Aetna Cas. & Sur. Co. v. Cun¬ 
ningham, C.A.Tex., 224 F.2d 478. 
53 . U.S.—Chapman v. King, C.C.A. 
Ga., 154 F.2d 460, certiorari denied 
66 S.Ct. 905, 327 U.S. 800, 90 L.Ed. 
1025—Galloway v. General Motors 
Acceptance Corporation, C.C.A.S.C., 
106 P.2d 466—In re Schwartz, C.C. 
A.N.Y., 89 F.2d 172—Olsen v. Jack- 
lowitz, C.C.A.N.Y., 74 P.2d 718—In 
re Kane, C.C.A.N.Y., 48 P.2d 96— 
Harding v. Federal Nat. Bank, C. 
C.A.Mass., 31 F.2d 914—Houchin 
Sales Co. v. Angert, C.C.A.Mo., 11 
F.2d 115. 

D.C.—MacArthur Liquors, Inc. v. 
Palisades Citizens Ass’n, Inc., 266 
F.2d 372, 105 U.S.App.D.C. 180. 

3 C.J. p 635 note 40. 

Full relief sought 
One who secures by a judgment all 
the relief he seeks cannot maintain 
an appeal to reverse or modify It or 
to review the proceedings on which 
it Is founded. 

U.S.—Mach V. Abbott Co.. C.C.A.Neb., 
136 F.2d 7, certiorari denied 64 8. 
Ct. 80. 320 U.S. 773, 88 L.Ed. 464. 
Determination of reserved Qnsstion 
Text rule has been applied so as to 
prevent an appeal merely for the 
purpose of having a question re¬ 
served determined. 

U.S.—Thomas & Betts Co. v. Elec¬ 
trical Fittings Corporation, C.C.A. 
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since an appeal exists only by grace of the statutes 
and not otherwise, the mere fact that the interests 
of a person are adversely affected by a decree of 
court does not necessarily give him a right of ap- 
ptvAM 

Effect of Conformity Act. In accordance with 
the rule stated supra § 287, federal courts were not 
required under the Conformity Act, which has been 
superseded, to follow state practice with respect to 

the right of review.54.5 

(2) Particular Litigants and Persons in Par¬ 
ticular Relations 

The right of particular litigants and persons In par¬ 
ticular relations to maintain appeals In the federal courts 
of appeal must be determined In the light of the clr- 
cumstances of the particular case. 

A claimant who is permitted to appear in a suit 
and maintain his title to the property or fund in¬ 
volved is to be regarded as a party, and is entitled 
to appeal to the court of appeals and a party 
who claims a particular fund or property has a right 
to appeal from an order diverting the fund for 
other purposes.^® An appeal may be brought on 
behalf of an insane or incompetent person by his 
guardian, guardian ad litem, or next friend.^^ Coun¬ 
sel for a party may appeal from an award of fees 
and expenses,^'^•5 but a lawyer acting for a client 
who has disclaimed him as counsel may not maintain 
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an appeal from a decree restraining his client from 
proceeding in court.^^-^® A federal officer, after 
his retirement, cannot obtain a review of a judg¬ 
ment concerning performance of his official duties, 
for which he is no longer responsible.®^*^® 

Executors and administrators. As a general rule, 
an executor or administrator is not aggrieved, and 
therefore cannot appeal unless either the estate as 
a whole is affected, or his individual interests are 
affected, as by an order refusing probate or remov¬ 
ing him, or disallowing an expenditure he has 
made.®'^-2® He cannot appeal if he has no interest 
in the matter or if he is not aggrieved,®® and he 
cannot appeal for the protection of the interests of 
particular devisees or legatees who are able to pro¬ 
tect themselves by taking an appeal of their owii.*'^®-® 
He may appeal from a judgment, order, or decree 
revoking his letters or removing him.®®-^® 

A mortgagor or mortgagee may appeal from a 
judgment, order, or decree with relation to or af¬ 
fecting the mortgaged property if he is a party, and 
if he has an interest and is prejudiced or aggrieved 
by the judgment, order, or decree.®® 

Interveners. One who has been allowed by or¬ 
der of the court to intervene in a cause, or who has 
been treated as a party thereto, may appeal from a 
judgment, order, or decree therein affecting his in¬ 
terests,®® but, as a rule, one whose application to in- 


K.T., 100 F.2d 403, rerversed on oth¬ 
er grounds 59 S.Ct. 860, 307 U.S. 
241, 83 L..Ed. 1263. 

54. U.S.—^Ackert v. Baltimore & O. 

R. Co., C.C.A.Md., 116 F.2d 465. cer¬ 
tiorari denied Harvard State Bank 
V. Baltimore & O. R. Co., 61 S.Ct. 
442, two cases, 311 U.S. 717, 85 L. 
Ed. 467. 

54.5 U.S.—^Mackey v. City of Little 
Rock, C.C.A.Ark., 94 F.2d 646, cer¬ 
tiorari denied 58 S.Ct. 1056, 304 U. 

S. 682, 82 L.Ea. 1644. 

waiver of right of review was a 
matter of federal appellate practice 
not governed by the Conformity Act. 
U.S.—U. S., to Use of Merchants & 
Manufacturers Securities Co. v. 
Johnson, C.C.A.Mo., 98 F.2d 462. 

55. U.S.—In re Michigan Cent. H. 
Co., Mich., 124 F. 727, 59 C.C.A. 643. 

66. U.S.—Glenn v. American Sur. 

Co., C.C.A.Ky., 160 F.2d 977. 

D.C.—^Automobile Brokerage Corpo¬ 
ration V. U. S., 39 F.2d 288, 59 App. 
D.C. 243. 

3 C.J. p 639 note 9. 

Attorney 

Where money deposited with clerk 
of United States district court pur¬ 
suant to settlement of litigation was 
released from statutory lien claimed 


on the money by attorney, such at¬ 
torney was party to proceeding re¬ 
leasing lien and was entitled to ap¬ 
peal from adverse order. 

U.S.—Borgmeier v. Stone, C.A.7, 233 
F.2d 818. 

67. U.S.—King v. McLean Asylum 
of Massachusetts General Hospital, 
Ma.ss., 64 F. 325, 12 C.C.A. 139, 26 
L.R.A. 784. 

57.6 U.S.—^Angoff v, Goldflne, CA.. 
Mass., 270 F.2d 185. 

Refusal to fix fee 

Where plaintiff had, by its petition 
for substitution of attorney, brought 
its attorney before the court and the 
court had entertained the attorney’s 
asserted right to have fees fixed and 
had given him partial relief in allow¬ 
ing him a lien, attorney had right to 
appeal from order refusing to fix the 
compensation on displacing him as 
attorney of record. 

U.S.—^Doggett V. Deauville Corp., C. 

C.A.Fla., 148 F.2d 881. 

67.10 U.S.—De Korwln v. First Nat. 
Bank of Chicago, C.A.I11., 235 F.2d 
166. 

67.15 U.S.—Snyder v. Buck, App.D. 
C., 71 S.Ct 93, 840 U.S. 16, 95 L.Ed. 
15. 

57.20 D.C.—Spriggs v. Stone, 174 F. 
2d 67t 85 U.S.APP.D.C. 95. 
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58. U.S.—King v. Buttolph, C.C.A, 
Hawaii, 30 F.2d 769. 

Construotlou of will 

Executor had no right to appeal 
from Judgment dismissing complaint 
brought by executor for construction 
of will. 

D.C.—Cannady v. Kesterson, 179 F. 
2d 466, 86 U.S.App.D.C. 427. 

58.5 D.C.—Spriggs v. Stone, 174 F. 
2d 671, 85 U.S.APP.D.C. 95. 

68.10 D.C.—^Webb v. Lohnes, 96 F.2d 
582, 68 App.D.C. 310. 

59. U.S.—Robbins v. Newberg, C.C. 
A.Alaska, 85 F.2d 754. 

60. U.S.—Aeronautical Indus. Dlst. 
Lodge 727 v. Campbell, Cal., 69 S. 
Ct. 1287, 337 U.S. 621, 93 L.Ed. 1613 
—Pishgold V. Sullivan Dry dock & 
Repair Corp., N.Y., 66 S.Ct HOB, 
328 U.S. 275, 90 L.Ed. 1230, 167 
A.L.R. 110. 

Park & Tllford v. Schulte, C.C. 
A.N.Y., 160 P.2d 984, certiorari de¬ 
nied 68 S.Ct 64, 332 U.S. 761, 92 
L.Ed. 347—Glenn v. American Sur. 
Co., C.C.A.Ky., 160 F.2d 977—State 
of Texas v. Anderson, Clayton & 
Co., C.C.A.Tex., 92 P.2d 104, cer¬ 
tiorari denied 68 S.Ct. 266, 802 U.S. 
747, 82 L.Ed. 678, rehearing denied 
58 S.Ct 866, 302 U.S. 780. 82 L.Ed. 
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tcrvene, or to be admitted as a party defendant, in 
a suit has been rejected by the court cannot appeal 
from the final judgment rendered in the suit,®i al¬ 
though if the judgment, order, or decree is appeal- 
able he may appeal from the decision dismissing his 
petition or motion.®^ There can as a rule be no in¬ 
tervention for the purpose of an appeal after trial 
and judgmcnt.^8 

Creditors. Where the creditor has intervened 
or otherwise been made a party, or a quasi party, 
to the action or proceeding, he may secure a review 
if interested and aggrieved,®^ but a creditor cannot 
appeal if he is not aggrieved by the judgment or or¬ 
der of which he complains,®® as where his claim was 
of no value because the assets were insufficient to 
cover the claim of preferred creditors.®®*® Creditors 
who made no complaint as to the form of the order 
and no attempt to have it vacated or amended at the 
time it was made are in no position to petition for a 
special appeal from an order referring a cause to 
a special master for audit of a receivers^ ac¬ 
count. ®®*i® 
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Private corporations and stockholders, etc. A pri¬ 
vate corporation, like a natural person, may appeal 
from a judgment, order, or decree affecting a mat¬ 
ter in which it has an interest and by which it is 
aggrieved,®® but if it is not interested, or is not ag- 
grieved by the judgment, order, or decree com- 
plained of, it cannot appeal.®'^ If stockholders,, 
bondholders, or noteholders have been made par¬ 
ties or quasi parties to the litigation, or have be¬ 
come parties by intervention, they may appeal to 
protect their interests,®® although in any event 
where it appears that they are not interested or ag¬ 
grieved the right of review should be denied.®^ 

Purchasers of property. As a general rule, a pur¬ 
chaser at a judicial sale, by acceptance of his bid, 
becomes a party in such a sense, and acquires such 
an interest that he may appeal from an order set¬ 
ting aside or refusing to confirm the sale,*^® although 
an unaccepted bidder may be denied the right of ap¬ 
peal. 

Purchasers pendente lite and others succeeding to 
the rights of a party, either by act of the party or 


602—Robbins v. Newborg, C.C.A. 
Alaska. 85 F.2d 754. 

D.C.—Wolpe V. PorctHky, 144 F.2<i 
605, 79 U.S.App.D.C. 141, cf'rtiorarl 
denied 66 S.Ct. 190, 323 U.S. 777, 
89 L.Ed. 621—Automobile IJroker- 
ago Corporation v. U. S., 39 F.2d 
288, 59 App.D C. 243. 

61. U.S.—Mackey v. City of Little 
Rock, C.C A.Ark., 9i F.2d 546, cer¬ 
tiorari denied 58 S.Ct. 1056, 304 U. 
S. 682, 82 L.Ed. 1644. 

3 C.J. p 639 note 16. 

62. U.S.—Farmland Irr. Co. v. 
Dopplmaicr, C.A.Or,, 230 F.2d 247. 

U. S. V. Northwestern Lev. Co., 
Ala.ska, 203 F. 960, 122 C.C.A. 262 
—U. S. V. Philips, 107 F. 824, 46 
C.C.A. 660. 

63. U.S.—Baltimore Tru.'St Co. v. In¬ 
ter-Ocean Oil Co., D.C.Md., 30 F. 
Supp. 484. 

64. U.S.—Dickinson v. Mulligan, C. 
A.N.Y., 173 F 2d 738, reversed on 
other grounds 70 S.Ct. 322, 338 U.S. 
507, 94 L.Ed. 299-—Piabta v. H. M. 
Reich Co.. C.C.A.N.Y.. 77 P.2d 888. 

Xntervenlag creditors of Insolvent 
corporation 

Creditors of an insolvent corpora¬ 
tion, who were peimitted to inter¬ 
vene below to oppose the payment to 
another of a fund in which they 
claimed an interest, have sufilcient 
interest to enable them to maintain 
an appeal from the order for pay¬ 
ment of the fund as against a motion 
to dismiss. 

U.S.—Pennsylvania Co. for Ins. on 
Lives and Granting Annuities v. 
Philadelphia Co.. C.C.A.Pa., 266 F. 
L 


Parties pro hac vice 

A corporation’s creditor, made a 
party pro hac vice to a receiver’s 
proceeding for instructions, was con¬ 
cluded by an order granting the re¬ 
ceiver’s petition, and hence entitled 
to appeal therefrom. 

U.S.—West v. Radlo-Keith-Orpheiim 
Corporation, C.C.A.N.Y., 70 F.2d 

621. 

65. U.S.—West V. Radio-Kelth-Or- 
phoum Corporation, supra. 

66.5 U.S.—In re V-I-D, Inc., C.A. 

Ind., 243 F.2d 666, certiorari denied 
78 S.Ct. 62, 355 U.S. 834, 2 L.Ed. 
2d 4.5. 

65.10 D.C.—^Vawter v. National Bon. 
Life Ins, Co., 162 F.2d 281, 80 U.S. 
App.D.C, 242. 

66. U.S.—John T. Porter Co. v. Java 

Cocoanut Oil Co,. C.C.A.Cal., 4 F.2a 
4 <6, certiorari denied 45 S.Ct. 515. 
268 U.S. 697, 69 L.Ed. 1163. i 

Bonks aggrieved hy decree requiring 
payment of dividends 
Banks which are brought into a 
suit for the purpose of requiring 
them to issue new certlflcates of 
stock to complainant, as purchaser 
under an attachment levy, and who 
disclaim any interest in the owner¬ 
ship of the stock and offer to abide 
the decision of the court, are nev¬ 
ertheless directly affected by a decree 
requiring them to pay to complainant 
dividends which they had previously 
paid to others, and may appeal there¬ 
from. 

U.S.—John T. Porter Co, v, Java Co¬ 
coanut Oil Co„ supra. 

67. U.S,—In re New England Oil- 
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Refining Co., C.C.A.Mass., 9 P.2d 
344. 

68. TT.s. —Inland Empire Ins. Co. v. 
PVLM'd, C.A.Utab, 339 F.2d 289— 
Ram.sburg v. American Inv. Co. of 
Ill., C.A.Ill., 231 F.2d 333—Cohen 
V. Young, C.C.A.Mich., 127 F.2d 721 
—('hristlan v. R. Hoe & Co., C.C.A. 
N.Y.. 63 F.2d 218. 

3 C.J. p 652 note 88. 

Appearance 

A noteholder and stockholder who 
appeared on the return day of an or- 
dt‘r to show cause why receivership 
sh )uld not bo made permanent and 
opposed the application may appeal 
from an order making the receiver- 
sliip permanent. 

U.S.—Christian v. R. Hoe & Co., su¬ 
pra. 

69. U.S.—First Nat. Bank of Ha¬ 
gerstown v. Cris.slnger. C.C.A.Mq.. 
279 F. 818. 

Sale of stock pendente lite 

Officers and stockholders of a bank 
who.'^o misconduct resulted in a suit 
for dissolution of the bank and ap¬ 
pointment of a receiver have no in¬ 
terest entitling them to maintain an 
appeal from the appointment of the 
receiver after they have sold their 
stock pendente lite and resigned their 
offices. 

U.S.—First Nat. Bank of Hagerstown 
V. Crissinger, supra. 

70. U.S.—Investment Registry v. 
Chicago & M. Electric K. Co., Ill., 
212 F. 694, 129 C.C.A. 130. 

3 C.J. p 662 note 91. 

71. U.S.—Spangelo v. Northern Da¬ 
kota Ry. Co., C.C.A.N.D., 276 F. 26. 
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by operation of law, may generally appeal on inter¬ 
vening or being substituted as provided by the stat- 
utes.72 

Receivers, commissioners, etc. As a general rule 
a receiver, commissioner, or other like officer may 
appeal from a judgment, order, or decree in a suit 
brought by or against him, or to which he is other¬ 
wise made a party, if he is aggrieved thereby, 
and in cases in which, although he is not personally 
interested, an appeal by him is necessary or proper 
for the protection of the entire estate which he 
represents but he may not ordinarily appeal 
without first obtaining authority from the court 
appointing him,74.6 and he cannot appeal from an 
order with respect to the conflicting claims of cred¬ 
itors or other parties, unless the court first authoriz¬ 
es him to do so.'^^ A receiver for a corporate mort¬ 
gagor has no right of appeal from an order to sur¬ 
render mortgaged property to the purchaser at a 
foreclosure sale, where no equity was disclosed or 
discretion abused.*^® 

As a general rule a receiver may not appeal from 
a judgment, order, or decree for, or merely affect¬ 


ing, the payment or distribution of the funds or as¬ 
sets in his hands to or among those entitled there¬ 
to,77 except where the receiver is permitted to ap¬ 
peal from a judgment allowing a claim and order¬ 
ing payment thereof in preference to other claims.78 

A trustee of property under a will, deed, or other¬ 
wise has such an interest or concern in a judgment, 
order, or decree affecting the interest of his cestuis 
que trust as entitles him to appeal to protect or re¬ 
cover the trust property or estate,72 but he cannot 
appeal in any case where it does not appear that he 
is interested in the controversy or aggrieved by the 
judgment, order, or decree of which he complains.®® 

United States, states, and municipalities, etc. The 
United States may appeal from a judgment for any 
amount rendered against it®i provided it is aggrieved 
thereby.®^ As a rule appeals may be maintained by 
cities, counties, and other municipal corporations, 
or quasi corporations to the same extent and in the 
same manner as by other litigants, if they are in¬ 
terested parties and are aggrieved by the judg¬ 
ment, order, or decree complained of,®® but not oth¬ 
erwise.®*^ 


72. TT.S.—Andrews v. National 

Foundry & Pipe "Works, Wis., 76 P. 
166, 22 C.C.A. 110, 36 L.R.A. 139. 
rehearing denied 77 F. 774, 23 C.C. 
A. 454, 36 L.R.A. 163, certiorari de¬ 
nied 17 S.Ct. 996, 166 U.S. 721, 41 
L.Ed. 1188. 

Assignment after Judgment 

One taking an assignment of a 
cause of action after final decree may 
appeal in his own name, on making 
himself a party by appropriate appli¬ 
cation, or in the name of his assignor 
without being made a party, he be¬ 
ing bound by all that was done be¬ 
fore the assignment. 

U.S.—F. A. Mfg. Co. V. Hayden & 
Clemons, C.C.A.Mass., 273 F. 374. 

73, U.S.—Rust V. United Water- 
. works Co., Colo., 70 F. 129, 17 C. 

C.A. 16. 

3 C.J. p 654 notes 6, 7. 

Interest of receiver not dlscliarged 
after completion of reorganlza- 
tion plans 

Where plans for the reorganization 
of an insolvent railroad company in 
the hands of a receiver had been 
perfected but the receiver had not 
been dl.scharged and was still prose¬ 
cuting claims, he has sufficient In¬ 
terest to appeal from the allowance 
of a claim against the company, as 
has a trustee for holders of the com¬ 
pany's notes whoso deficiency Judg¬ 
ment on mortgage bonds securing 
them was kept alive by the reorgan 
Ization plans and had been assigned 
to the company’s successor as one of 
its assets. i 


U.S.—New York Trust Co. v. Carpen¬ 
ter, C.C.A.Ohio, 250 F. 668. 

74. U.S.—Lee v. Koppol Industrial 
Car & Equipment Co., C.C.A.Puerto 
Rico, 296 F. 23, certiorari denied 
Koppel Industrial Car & Equipment 
Co. v. Lee, 44 S.Ct. 459, 266 U.S. 
684, 68 L.Ed. 1191. 

74.5 U.S.—Hatten v. Vose, C.C. A. 
Okl., 156 F.2d 464. 

75. U.S.—Bosworth v. Terminal R. 
Ass’n, III., 80 F. 969, 26 C.C.A, 279. 
affirmed 19 S.Ct. 624, 174 U.S. 182, 
43 L.Ed. 941. 

76. U.S.—Nicholson v. Western 
Loan & Building Co., C.C.A.Cal., 60 
F.2d 616, certiorari denied 63 S.Ct. 
396. 288 U.S. 606. 77 L.Ed. 980. 

77. U.S.—Kirkpatrick v. Eastern 
Milling & Export Co., C.C.N.J., 135 
F. 151. 

Beoeiver is a mere staJEeholdsr, and 

may not appeal from a decree order¬ 
ing distribution of trust funds in his 
hands. 

U.S.—Grier v. Union Nat. Life Ins. 
Co., D.C.Pa., 217 F. 293. 

78. U.S.—Lee v. Koppel Industrial 
Car & Equipment Co., C.C.A.Puerto 
Rico, 296 F. 23, certiorari denied 
Koppel Industrial Car & Equipment 
Co. V. Lee, 44 S.Ct. 469, 266 U.S. 
684, 68 L.Ed. 1191. 

79. U.S.—Seaboard Nat. Bank v. 
Rogers Milk Products Co., C.C.A. 
N.Y., 21 P.2d 414. 

3 C.J. p 656 note 33. 

80. U.S.—Hamilton Trust Co. v. 
Cornucopia Mines Co. of Oregon 
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Or., 223 P. 494, 139 C,C.A. 42, man- 
damus and certiorari denied Hamil¬ 
ton Trust Co. v. Blsher, 36 S.Ct. 
161, 239 U.S. 641, 60 L.Ed. 482. 

81. U.S.—Schaumburg v. U. S., Pa., 
103 U.S. 667, 26 L.Ed. 699. 

Glenn v. American Sur. Co., C. 
C.A.Ky., 160 P.2d 977. 

3 C.J. p 658 note 51. 

Summary proceedings 

ITnited States has no appeal in 
summary proceedings against a pub¬ 
lic officer under the act of Congress 
of May 15. 1820. 

U.S.—U. S. V. Nourse, H.C., 6 Pet. 
470, 8 L.Ed. 467. 

Interest 

Although contest over proceeds of 
National Service Life Insurance pol¬ 
icy was between parties other than 
United States and United States was 
merely a stakeholder, nevertheless 
the United States still had such a 
legitimate and proper Interest in sup¬ 
porting lawfully promulgated regula- 
tion.s and in carrying out the will 
of Congress as to have an appealable 
interest. 

U.S.—U. S. V. Short, C.A.Cal., 240 F. 
2d 292. 

82. U.S.—^Nolte v. Hudson Nav. Co., 
C.C.A.N.Y., 13 P.2d 987. 

U. S. V. Yukers, Ala., 60 F. 641, 
9 C.C.A. 171. 

83. U.S.—City of New Orleans v. 
Peake La., 52 F. 74, 2 C.C.A. 626, 
affirmed 60 F. 127, 8 C.C.A. 616. 

84. V S.—Northern Union Gas Co. v. 
Mayer, N.Y., 174 F, 817, 98 C.C.A. 
625. 
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b. Deprivatioii or Loss of Kigbt 

A person may be deprived of his right to appeal to the 
court of appeals by express agreement or by implied 
waiver or estoppel, as where he acquiesces in, recognizes, 
consents to, or compiles with, the Judgment, order, or 
decree, or accepts benefits thereunder. 

A party does not lose his right of appeal from an 
adverse decision simply because he is physically 
absent from the geographical jurisdiction of the 
court 60 and as a general rule, where an appeal 
to the court of appeals is a matter of right, the 
party aggrieved by a judgment or decree is not de¬ 
prived of the privilege of having it reviewed by 
the fact that he is in contempt of court.®^ The 
statute giving a party the right to appeal from an 
interlocutory order or decree within a specified time 
has been held not to take away his right to appeal 
from a final decree.®® Plaintiff is not deprived of 
his right to review of an order granting a new 
trial by the fact that the judgment on the new trial 
was in his favor.®®-® 

Express agreement. A party may, by express 
agreement or stipulation before trial or judgment, 
w'aive his right to appeal, either wholly or partial¬ 
ly, and such agreement will be enforced by dis¬ 
missal or quashing of an appeal taken in violation 
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thereof, or by refusing to pass on questions cov¬ 
ered by the waiver.®*^ So, a formal release of er¬ 
rors, for a valuable consideration, or under seal, 
will waive the right, or estop the party, to prosecute 
an appeal as to such errors as are covered by the 
release.®® Such a right will be held to have been 
waived, however, only where the intention to waive 
or release clearly appears from the terms of the 
agreement or stipulation,®® and is supported by a 
sufficient consideration.®® If the party has already 
perfected his appeal, and the agreement remains 
executory, nothing being done under it by way of 
dismissal of the appeal, he does not forfeit his 
right to appear and be heard on the appeal.®^ i 

Implied waiver or estoppel in general. A party 
may not only waive his right to appeal by express 
agreement or .stipulation, but a waiver may also be 
implied from, or the party may be estopped by, an 
act, course of conduct, or agreement which is in¬ 
consistent with such right.®® 

A waiver or release of errors cannot be implied, 
however, nor can an estoppel arise, from acts or 
agreements which are not clearly inconsistent with 
the right to appeal, as the right of appeal is favored 
by the law, and it will not be held to have been 
waived except on clear and decisive grounds,®® and. 


84.50 U.S.—Borgmeler v. Stone, C.A. 
7, 233 F.2d 818. 

85. XT.S.—Exploration Mercantile Co. 
V. Pacific Harward & Steel Co., 
Nev., 177 F. 825, 101 C.C A. 30. 

86. U.S.—Victor Talking Mach. Co. 
V. George, C.C.A.N.J., 105 F.2d 697, 
certiorari denied George v. Victor 
Talking Mach. Co., 60 S.Ct. 176, 

308 U.S. 611, 84 L.Ed. 511, rehear¬ 
ing denied 60 S.Ct. 294, 308 U.S. 
638, 84 L.Ed. 530, and 60 S.Ct. 466, 

309 U.S. 693, 84 L.Ed. 1034—A. & 
R. Realty Co. v. Northwestern Mut. 
Life Ins. Co., CC.A.Mo., 05 F.2d 
703. 

Failure to appeal from iuterlooutory 
order 

Failure to exercise option of tak¬ 
ing preliminary appeal from inter¬ 
locutory order in no way affected 
right to appeal from final decree. 
U.S.—Jones Bros. Co. v. Underkoffler, 
D.C.Pa., 24 F.Supp. 393. 

86.5 U.S.—American Mfrs. Mut. Ins. 
Co. v. Wilson-Keith & Co., C.A.Mo., 
247 F.2d 249. i 

87. U.S.—Greenspahn v. Joseph E. 
Seagram & Sons, C.A.N.T., 186 F. 
2d 616—Bell v. U. S., C.C.A.Cal., 9 
F.2d 820. 

Gramling v. Food Machinery & 
Chemical Corp., D.C.S.C., 151 F. 
Supp. 853. 

3 C.J. p 662 note 96. 


88. U.S.—Elwell v. Fosdick, Ill., 10 
S.Ct. 698, 134 U.S. 500, 33 L.Ed. 
998. 

3 C.J. p 663 note 7. 

89. U.S.—Kane v. Roxy Theatres 

Corporation, C.C.A.N.Y., 63 F.2d 

754, certiorari denied New York 
Edison Co. v. Kosch, 63 S.Ct. 695, 
289 U.S. 761, 77 L.Ed. 1496. 

3 C.J. p 663 note 5 [a]. 

As to trustee 

A stipulation, submitting a cause 
to a district court for final determi¬ 
nation to which a mortgagee trustee 
IS not made a party, and which does 
not appear to have been signed on be¬ 
half of the bondholders’ committee 
by attorneys who represented all of 
the bondholders, does not show an in¬ 
tention on the part of such trustee 
to waive right of appeal. 

U.S.—^Kane v. Roxy Theatres Corpo¬ 
ration, C.C.A.N.Y., 63 F.2d 764, cer¬ 
tiorari denied New York Edison Co. 
v. Kosch, 63 S.Ct. 696, 289 U.S. 761, 
77 L.Ed. 1496. 

Agreement is sulRoient where it is 
to the effect that a particular judg¬ 
ment or decree shall be rendered or 
that the parties will be bound there¬ 
by. 

U.S.—McCaflerty v. Celluloid Co., N. 
Y., 104 F. 306, 43 C.C.A. 640. 

9a U.S.—Bell V. U. S., C.C.A.Cal., 9 
F.2d 820. 

3 C.J. P 663 notes 98, 4. 
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91. U.S.—Ah Tal v. U. S., Mass., 136 
F. 613, 68 C.C.A. 225. 

92. U.S.—Stewart v. Llncoln-Poug- 

las Hotel Corp., C.A.Ill., 208 F.2d 
379—Corrcljer v. People of Puerto 
Rico, C.A.Puerto Rico. 194 F.2d 527 
—Talbot V. Mason, Mich., 125 F. 
101, 60 C.C.A. 145—Albright v. 

Oy.ster. Mo., 60 P. 644, 9 C.C.A. 173. 

Belease 

Where there was nothing to indi¬ 
cate that release, which had been ob¬ 
tained by defendant from plaintiff, 
and which released plaintiff’s cause 
of action on which Judgment had 
been based, had been obtained by 
duress, fraud, or mistake, plaintiff 
could not prosecute on appeal from 
such Judgment. 

U.S.—Little Rock Packing Co. v. 
Massachusetts Bonding & Ins. Co., 
C.A.Ark., 262 F.2d 327. 

93. U.S.—Holt v. King, C.A.Kan., 250 
F.2d 671—Ramsburg v. American 
Inv. Co. of Ill., C.A.Ill., 231 F.2d 
333—U. S. v. A. H, Fischer Lumber 
Co., C.C.A.S.C., 162 F.2d 872—June 
V. George C. Peterson Co., C.C.A. 
Ill., 155 P.2d 963—Robinson v. 
Hays, Wash., 186 F. 295, 108 C.C.A. 
373—Snow v. Hazlewood, Tex., 179 
F. 182, 102 C.C.A. 448, amended on 
other grounds and rehearing denied 
181 F. 966, 104 C.C.A. 430—Wood¬ 
ward V. McConnaughey, Wash., 106 
F. 768, 46 C.C.A. 602. 
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where a judgment or decree involves distinct and 
severable matters or demands, a waiver or estoppel 
as to only one or a part thereof will not prevent an 
appeal as to the residue.®^ 

» 

Acquiescence in, or recognition of, judgment, A 
party who voluntarily acquiesces in, ratifies, or rec¬ 
ognizes the validity of a judgment, order, or decree 
against him, or otherwise takes a position which is 
inconsistent with the right to appeal therefrom, 
thereby impliedly waives, or is estopped to assert, his 
right to have such judgment, order, or decree re- 
vicwed.®5 As a general rule, if a party, after an 
order or judgment on demurrer to pleadings is given 
against him, under leave of court, amends the plead¬ 
ing demurred to, or substitutes another therefor so 
as to remove the grounds of the demurrer, he 
acquiesces in the judgment or order on the de¬ 
murrer, and will not be permitted to appeal there¬ 
from.The right to appeal in such a case is not 
aided by a stipulation agreeing that the question 


Involved should be submitted to the court of ap- 
peals,®7 but the mere fact that the court, on sus¬ 
taining a demurrer, and without any request there¬ 
for, grants leave to amend does not bar an appeal, if 
the party against whom the demurrer is sustained 
does not act on such leave, but elects to stand on his 
pleading.98 

The mere fact that a judgment or order was for¬ 
mally entered or recorded on the motion of appellant 
is not a recognition of its validity and does not affect 
his right to appeal therefrom, such entry being 
necessary for appeal.^® The right to appeal is not 
waived by taking steps to obviate the objection to 
maintenance of the first action and bringing a new 
action.^ 

Consent to judgment. It is well settled that a 
party is not aggrieved by a judgment, order, or de¬ 
cree, or ruling regularly rendered or made on agree¬ 
ment or otherwise, with his express or implied con¬ 
sent, and therefore he cannot appeal therefrom,2 or 


D.C.—Griffin v. Griffin, 164 F.2d 906. 

83 U.S.App.D.C. 31. 

Offer to Increase told at foreolorare 

•ale 

A reorganization committee of 
bondholders, whose purchase of the 
property of the corporation at fore¬ 
closure sale was set aside on the 
ground that they were parties to a 
combination to suppress competition 
at the sale, did not estop themselves 
to appeal from the decree denying 
confirmation by offering to increase 
their bid. 

U.S.—Investment Registry v. Chica¬ 
go & M, E. R. Co., Ill., 212 F. 694. 

129 C.C.A. 130. 

Decree not repairing ooadltloa 

A decree In a foreclosure suit, 
which ordered an accounting, and 
provided that after the account plain¬ 
tiff might file a petition for the en¬ 
try of a foreclosure decree for the 
net amount found due, did not re¬ 
quire plaintiff, as a condition preced- 
<*;it to foreclosure to concede reduc¬ 
tion, and estop him to appeal from 
the order of reduction, since the de¬ 
cree, considering all provisions to¬ 
gether, did not make plaintiff’s rlsht 
of recovery of the reduced amount 
conditioned on the filing of such pe¬ 
tition. 

U.S.—Gardner v. Grand Beach Co., 

C.C.A,Mlch.. 29 F.2d 481. 

Prooeodiag against surety 

A sheriff, who filed suit on jail 
limits bond, and set forth in bill of 
complaint a Judgment rendered 
against him in an action for escape, 
and prayed for Judgment against 
surety for amount of the judgment 
against the sheriff, did not waive 
right to malnt*^in appeal from the 
Judgment against him. 


U.S.—Hastings v. Osborne, C.C.A. 
Mich., 131 F.2d 396, certiorari de¬ 
nied Osborne v. Hastings, 63 S.Ct 
982, 318 U.S. 786, 87 L.Ed. 1152. 
Proceedings before master 

Parties at whose instance proci-ed- 
ings were had before a special mas¬ 
ter cannot be afterward heard to say 
that they will be injured by having 
expenses Incurred paid out of the 
fund In the registry of the court. 
U.S.—Edgell V. Felder, Ga., 99 F. 324, 
39 C.C.A. 640. 

94. U.S.—Snow v. Hazlewood, Tex., 
179 F. 182, 102 C.C.A. 448, amended 
on other grounds and rehearing de¬ 
nied 181 F. 966. 104 C.C.A. 430— 
Worthington v. Beeman, Ill., 91 F. 
232. 33 C.C.A. 476. 

95. U.S—Holt V. King, C.A.Kan., 250 
P.2d 671—Cox V. E.sso Shipping Co., 
C.A.Tex., 247 F.2d 629. 

Investment Registry v. Chicago 
& M. E. R. Co., III., 212 F. 694, 129 
C.C.A 130. 

3 C.J. p G65 note 16. 

Acts recognising the .validity of a 
judgment, order, or decree constitute 
a waiver of the right to appeal only 
where such acts clearly show a rec¬ 
ognition of the judgment, order, or 
decree as valid. 

U.S.—Chicago Dollar Directory Co. v. 
Chicago Directory Co., Ill., 65 P. 
463, 13 C.C.A. 8. 

96. U.S.—Northern Pac. R. Co. v. 
Murray, Wash., 87 P. 648. 31 C C. 
A. 183. 

97. U.S.—Northern Pac. R. Co. v. 
Murray, supra. 

98. U.S.—Woodward v. McCon- 

naughey. Wash., 106 F. 768, 46 C. 
C.A. 602. 

99. U.S.—Grant v. U. S. Shipping 
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Board Emergency Fleet Corpora¬ 
tion, C.C.A.N.Y., 22 F.2d 488. 

Butte & B. Conssol. Mining Co. 
V. Montana Ore Purchasing Co., 
Mont., 121 F. 624, 68 C.C.A. 634. 

X. U.S.—Franccschi v. Mercado, C. 

C.A.Puerto Rico, 269 F. 964. 
Bemoving objection to want of ca¬ 
pacity to sue 

Right of heirs of mortgagors to 
appeal from a decree, dismissing 
their suit to set aside the foreclosure 
of the mortgage and recover the 
property, for want of capacity to sue, 
because of bankruptcy proceedings, 
was not waived by obtaining an or¬ 
der extinguishing the bankruptcy 
proceedings and bringing a new suit 
for the same cause, as the order of 
extinguishment may not have been 
rightfully entered, and the second 
suit may be open to defenses not 
available in the first suit. 

U.S.—Franceschi v. Mercado, supra. 

3. U.S.—White & Yarborough v. 
Dailey, C.A.Tex., 228 P.2d 836— 
Stewart v. Lincoln-Douglas Hotel 
Corp., C.A.I11., 208 F.2d 879—IJ. S. 
v. Star Const. Co., C.C.A.Okl., 186 
P.2d 666—Walling v. Miller, C.C.A. 
Minn., 138 F.2d 629, certiorari de¬ 
nied 64 S.Ct. 781, 321 U.S. 784. 88 
I-.Ed. 1076—In re 4146 Broadway 
Hotel Co., C.C.A.I11., 100 F.2d 7 
—Sacramento Suburban Fruit 
Lands Co. v. Zdarsky, C.C.A.Cal.. 
36 F.2d 939. 

U. S. V. Institute of Carpet Man¬ 
ufacturers of America, D.C.N.Y., i 
P.R.D. 636—U. S. V. Hartford-Em- 
plre Co.. D.C.Ohio, 1 F.H.D. 424. 
U.S.—Curry v. Curry, 79 F.2d 172, 65 
App.D.C. 47—Gauss V, Goldenberg, 
39 App.D.C. 697. 

8 C.J. p 671 note 69. 
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from a judgment entered in conformity with facts 
admitted by him.3 

A party cannot be held to have waived error 
or to be estopped on the ground of consent, how¬ 
ever, unless it is plainly made to appear that the 
judgment, order, or decree was in fact by consent, 
either by showing express consent or by showing 
facts from which consent may be clearly implied,^ 
and, where the original judgment is entered after 
trial on the merits, consent by both parties that the 
judgment be amended to correct an error therein 
docs not make the amended judgment a ‘‘consent 
judgment” so as to preclude an appeal therefrom by 
the losing party.^ An appeal will lie where the ques¬ 
tion for decision was whether the trial court gave 
improper effect to the consent or stipulation of the 
parties, and w’hcther the consent decree should have 
been entered at all.® 

Payment of, or compliance with, judgment. 
Where the judgment, order, or decree appealed 
from is of such a nature that compliance therewith 
leaves nothing on which a judgment of reversal can 


FEDERAL COURTS §289 

operate, so that only a moot question remains, the 
right to appeal to the court of appeals is lost;^ and, 
accordingly, payment of, or compliance with, a judg¬ 
ment may cut off the right of appeal under the cir¬ 
cumstances of a particular case,^-® as where repay¬ 
ment or restitution could not be obtained in the 
event of a reversal,where payment or compliance 
is by way of compromise or shows an intention to 
abide by the judgment,where it is coupled with 
the acceptance of benefits under the judgment,'^•20 
or where compliance with the judgment renders 
appellate relief futile.^‘25 

A voluntary compliance with the judgment, order, 
or decree of the court by payment or performance, 
either before or after taking the appeal, is not neces¬ 
sarily a bar to an appeal, however, particularly 
where repayment or restitution may be enforced, or 
the effect of compliance may be otherwise undone, 
in case of a reversal,® nor is the right to appeal 
waived by acts done by appellant in the exercise of 
a right which he has independently of the judg¬ 
ment.® 


Bemittitur 

(1) P'act that a party voluntarily 
enters a remittitur In compliance 
with the lower court’s suggestion, 
rather than have a motion for new 
trial allowed, waives his right to ap¬ 
peal or bring error. 

U.S.—S. Birch & Sons v. Martin. C.A 
Alaska, 244 F.2d 556. certiorari de¬ 
nied 78 S.Ct. 62. 3rj6 U.S. 837, 2 
L.Kd.2d 49—Chickasha Cotton Oil 
Co. V. Chapman, C.C.A.Tex., 4 F.2d 
819, certiorari denied 46 S.Ct. 636, 
268 U.S. 700, 69 L.Ed. 1164. 

(2) Where, if plaintiff had not con¬ 
sented to reduction of Judgment, 
judge would have ordered a new trial 
because he thought verdict was ex¬ 
cessive, and plaintiff could not have 
appealed from such order, plaintiff’s 
position was not bettered by accept¬ 
ing the reduction and maintaining 
the reduced Judgment with respect 
to right of appeal. 

U.S.—Mattox V. News Syndicate Co., 
C.A.N.Y., 176 F.2d 897, 12 A.L..R.2d 
988, certiorari denied News Syndi¬ 
cate Co. V. Mattox, 70 S.Ct. 100, 
338 U.S. 858, 94 L.Ed. 625. 

3. U.S.—McCafferty v. Celluloid Co., 
N.Y., 104 F. 305, 43 C.C.A. 640. 

4. U.S.—Woodward v. McConnaugh- 
ey. Wash., 106 F. 768, 45 C.C.A. 602. 

5. U.S.—U. S. V. Cushman, C.C.A. 
Cal., 131 F.2d 1021—Becker v. An¬ 
chor Realty & Investment Co,, C. 
C.AMo., 71 F.2d 366. 

6. U.S.—Walling v. Miller, C.C.A. 
Minn., 138 F.2d 629, certiorari de¬ 
nied 64 S.Ct. 781, 821 U.S. 784, 88 
L.Ed. 1076. 


D.C.—Laughlin v. Berens, 118 F.2d 
193, 73 App.D.C. 136. 

7. U.S.—National-Ben Franklin Fire 
Ins. Co. of Pittsburgh, Pa. v. 
Haughton, C.C.A.Tex., 36 F.2d 226 
—Chicago & N. W. Ry. Co. v. Eve- 
land, C.C.A.S.D., 289 F. 783—Mey¬ 
ers V. Cheesman, Ky., 174 F. 783, 
98 C.C.A. 491. 

7.5 U.S.—Ferrell v. Trallmoblle, 
lnc„ C.A.Tex., 223 P.2d 697. 

7.10 U.S.—Leader Clothing Co. v. 
Fidelity & Cas. Co. of N. Y., C.A. 
Kan., 227 F.2d 674. 

7.15 U.S.—Ferrell v. Trallmobile, 

Inc., C.A.Tex., 223 F.2d 697. 

7.30 U.S.—Ferrell v. Trallmobile, 

Inc., supra—Selected Products 

Corp. V. Humphreys, C.C.A.I11., 86 
F.2d 821. 

7.25 U.S.—Ferrell v. Trallmobile, 

Inc,, C.A.Tex., 223 F.2d 697—Na¬ 
tional-Ben Franklin Fire Ins. Co. 
of Pittsburgh, Pa. v. Haughton, C. 
C.A.Tex., 36 F.2d 226. 

7.30 U.S.—Ferrell v. Trallmobile, 

Inc., C.A.Tex.. 223 F.2d 697. 

Storage costs 

Mere fact that payment was made 
by plaintiffs pursuant to order pro¬ 
viding that plaintiffs were liable in 
certain amount to United States mar¬ 
shal as costs of suit for costs cov¬ 
ering charges for storage of attached 
property after attachment was dis¬ 
charged pursuant to statute provid¬ 
ing that attachment shall not ex¬ 
tend beyond one year, and that if 
plaintiffs should fail to pay such 
amount into registry of court, execu-1 

813 


tion should issue and action should 
be dismissed with prejudice, did not 
cut off plaintiffs’ right to appeal. 
U.S.—Koster & Wythe v. Massey, C. 
A.Guam, 262 F.2d 60. 

8 . U.S.—Chicago Great Western Ry. 
Co. V. Beecher, C.C.A.Minn., 160 F. 
2d 894, certiorari denied 66 S.Ct. 
339, 326 U.S. 781, 90 L.Ed. 473— 
Puget Sound Nav. Co. v. Nelson, 
C.C.A.Wash., 69 F.2d 697—Josevlg- 
Kennecott Copper Co. v. James P 
Howarth Co., C.C.A.Wash., 261 P. 
567. 

3 C.J. p 676 note 96. 

Partial set-olT 

If the payment of the entire Judg¬ 
ment does not constitute waiver, a 
fortiori the offering of a prior Judg¬ 
ment in partial set-off does not con¬ 
stitute a waiver of the right to ap¬ 
peal from a subsequent Judgment. 
U.S.—Puget Sound Nav. Co. v. Nel¬ 
son, C.C.A.Wash., 69 F,2d 697. 
Dsposit With clerk refused hy oredi- 
tor 

Even assuming, arguendo, that de¬ 
posit made with clerk and refused by 
appealing Judgment creditor consti¬ 
tuted payment of the Judgment, the 
refusal created situation where Judg¬ 
ment debtor, in event of reversal of 
the judgment, could recover the pay¬ 
ment made, so the deposit did not 
bar cross appeal by the Judgment 
debtor. 

U.S.—Leader Clothing Co. v. Fidel¬ 
ity & Cas. Co. of N. Y., C.A.Kan., 
227 P.2d 674. 

9. U.S.—Idaho Irr. Co. v. Gooding, 
C.C.A.Idaho, 286 F. 453, affirmed in 
part and reversed in part on other 
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Even where there is no actual or threatened 
execution, contempt proceeding, or other legal 
process, payment or performance of a judgment or 
decree is regarded as under compulsion and not vol¬ 
untary in the legal sense, so as to bar an appeal, 
where it is necessary to the exercise or protection 
of a legal right, and in other analogous cases,^® 
and, a fortiori, the payment or performance is not 
voluntary where it is made or done under protest.^^ 

Acceptance of benefits. Where a party, knowing 
the facts, voluntarily accepts the benefits, or a sub¬ 
stantial part thereof, accruing to him under a judg¬ 
ment, such acceptance operates as a waiver or re¬ 
lease of errors and estops him afterward to maintain 
an appeal from the judgment,i2 when the effect of 
the appeal may be to annul the judgment as a 
whole.i3 If the provisions of a judgment, order, or 
decree are mutually interdependent, so that the ac- 
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ceptance of benefits therefrom is inconsistent with 
the alleged invalidity in other portions, a party can¬ 
not avail himself of that portion which is favorable 
to him, and accept its benefits, and afterward prose¬ 
cute an appeal to reverse such portions as are un¬ 
favorable to him.i^ 

The right to appeal is not waived, however, where 
the controversy is a separable one and the different 
parts of the judgment, order, or decree are sepa¬ 
rate and independent, so that acceptance of a benefit 
from the part which is favorable is not inconsistent 
with an appeal from the part which is adverse.^^ 
So, also, there is not such a waiver or estoppel where 
the right to the benefit received is conceded by the 
opposite party or appellant is entitled thereto in any 
event, so that it could not be denied if the portions 
of the judgment or decree granting it should be re¬ 
versed,or in the other cases in which the accept- 


grounds 44 S.Ct. 618, 265 U.S. 518, 
68 L.Ed. 1157. 

10. TJ.S.—Idaho Irr. Co. v. Gooding:, 
supra. 

PaymaiitB on contract 

The making by a party of pay¬ 
ments found by a decree to bo due 
on a contract for the purpose of pre¬ 
serving rights under the contract is 
not such a compliance with the de¬ 
cree as to bar the right to appeal 
therefrom. 

U.S.—Luodlnghaus Lumber Co. v. 
Luedinghaus, C.C.A.Waah., 299 P. 
111 . 

11. U.S.—Puget Sound Power & 
Light Co. V. City of Seattle, C.C.A, 
Wash., 5 F.2d 393, certiorari de¬ 
nied City of Seattle v. Puget Sound 
Power & Light Co.. 46 S.Ct. 24, 269 
U.S. 565, 70 L.Ed. 414. 

12. U.S.—Wilson v. Pantasote Co., C. 

A.N.Y., 254 F.2d 700-—Evans v. 

Stearns-Roger Mfg. Co., C.A.N.M., 
253 F.2d 383—Intertype Corp. v. 
Clark-Congress Corp., C.A.Ill., 249 
F.2d 626—Co.x: v. Esso Shipping Co., 

C.A.Tex., 247 F.2d 629—Luther v. 
U. S., C.A.Kan., 225 F.2d 495— 
Kantor v. American & Foreign 
Power Co., C.A.Me., 197 F.2d 307 
—In re Electric Power & Light 
Corp., C.A.N.Y., 176 F.2d 687— 

Spanel v. Berkman, C.A.Ill., 171 F. 
2d 513, certiorari denied 69 S.Ct. 
940, 336 U.S. 968, 93 L.Ed. 1119— 
Chicago Great Western Ry. Co. v. 
Beecher, C.C.A.Mlnn., 150 F.2d 394, 
certiorari denied 66 S.Ct. 339, 326 
U.S. 781, 90 L.Ed. 473—Colquette v. 
Crossett Lbr. Co., C.C.A.Ark., 149 
P.2d 116—In re Denney, C.C.A.Ind., 
135 P.2d 184, certiorari denied Den¬ 
ney V. Fort Recovery Banking Co., 
64 S.Ct. 60, 320 U.S. 747. 88 L.Ed. 
444, rehearing denied 64 S.Ct. 155, | 
320 U.S. 812, 88 L.Ed. 491—Fifth 
Avenue Bank of New York v. Ham-i 


mond Realty Co., C.C.A.Ind., 130 
F.2d 993, certiorari denied McIIie 
V. Fifth Avenue Bank of New York. 
63 S.Ct. 666, 318 U.S. 765. 87 L.Ed. 
1136—In re Groenpoint Metallic 
Bed Co., C.C.A.N.Y., 113 F.2d 881— 
Storley v. Arm«>ur & Co., C.C.A.N. 

D., 107 F.2d 499—Kaiser v. Stand¬ 
ard Oil Co. of New Jersey, C.C.A. 
Tex., 89 F.2d 58—Smith v. Morris, 
C.C.A.Del., 69 F.2d 3—The Velma 
L. Hamlin. C.C.A.Va., 40 F.2d 852 
—Flnefrock v. Kenova Mine Car 
Co., C.C.A.W.Va., 37 F.2d 310—-Allen 
V. Bank of Angelica. C.C.A.N.Y , 34 
F.2d 658—Armstrong v. Lone Star 
Rf-flnlng Co., C.C.A Kan., 20 F.2d 
62.5—.Spencer v. Babylon R. Co., N. 
Y., 250 F. 24, 162 C.C.A. 196. 

3 C.J. p 679 note 21. 

Attorney’s acceptance of fee 

Right, if any, of reeeiver.s’ attorney 
to appeal from an order allowing a 
fee is waived by the attorney’s ac¬ 
ceptance and retention of the foe al- 
lov/ed him thereby. 

U.S.—Smith V. Morris, C.C.A.Del., 69 
P.2d 3. 

Xa bankruptcy proceeding 

Where a trustee In bankruptcy, 
having recovered Judgment, under 
Bankruptcy Act 8 67, for net pro¬ 
ceeds of sale of property under Judg¬ 
ment within four months of bank¬ 
ruptcy, accepted payment of the full 
amount of the Judgment, he was 
without right to prosecute an appeal 
because of dissatisfaction with the 
award of the net proceeds only, 
rather than the gross proceeds of 
sale, in that the Judgment was based 
on inseparable claims, and benefit 
thereof had been received by accept¬ 
ing complete satisfaction. 

U.S.—^Allen v. Bank of Angelica, C. 
C.A.N.Y., 34 P.2d 658. 

13* U.S.—In re Minot Auto Co., C. 
C.A.N.D., 298 F. 863. 
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14. U.S—^Whlte & Yarborough v. 
Dailey, C.A.Tex., 228 P.2d 836— 
Credit Bureau of San Diego v. Pet- 
ra.«?ich, C.C.A.Cal., 118 P.2d 470— 

U. S. V. Flower. C.C.A.Neb., 108 
F.2d 298—^Altman v. Shopping Cen¬ 
ter Bldg. Co., C.C.A.Mo., 82 F.2d 
521— Smith v. Morris, C.C.A.Del., 69 
F.2d 3. 

15. U.S.—Intertype Corp. v. Clark- 
Congress Corp., C.A.Ill.. 249 F.2il 
626—Luther v. U. S.. C.A.Kan., 225 
F.2d 496—In re Electric Power & 
Light Corp., C.A.N Y., 176 F.2d 687 
—Spanel v. Berkman. C.A.Ill., 171 
F.2d 513, certiorari denied 69 S. 
Ct. 940, 336 U.S. 968, 93 L.Ed. 1119 
—Shaffer v. CSreat Am. Indem. Co . 
C.C.A.Tex., 147 F.2d 981—The Vel¬ 
ma L. Hamlin, C.C.A.Va., 40 F 2d 
852—Finefrock v. Kenova Mine Car 
Co., C.C.A.W.Va., 37 F.2d 310—Mudfl 

V. Perry, C.C.A.Okl., 25 F.2d 85, cer¬ 
tiorari denied 49 S.Ct. 9. 278 U.S. 
601, 73 L.Ed. 629—^Armstrong v. 
Lone Star Refining Co., C C.A.Kan., 
20 F.2d 626—Spencer v. Babylon R. 
Co., N.Y.. 250 F. 460, 162 C.C.A. 196. 

3 C.J. p 680 note 25, p 682 note 35, p 
683 note 46. 

Acoepta&oe of nnooatroverted part of 
claim 

Acceptance of the benefit of a judg¬ 
ment giving appellant the uncontro¬ 
verted part of his claim docs not 
waive his right to appeal as to the 
other part claimed by him. 

U.S.—Mudd V. Perry, C.C.A.Okl., 25 F. 
2d 85, certiorari denied 49 S.Ct. 9. 
278 U.S. 601, 73 L.Ed. 529. 

16. U.S.—B & G Electric Co. v. G. 

E. Bass & Co., C.A.Miss., 252 P.2d 
698, certiorari denied 78 S.Ct. 1372, 
357 U.S. 931, 2 L.Ed.2d 1371—Lu¬ 
ther V. U. S., C.A.Kan.. 225 P.2d 495 
—Spanel v. Berkman, C.A.I11., 171 P. 
2d 513, certiorari denied 69 S.Ct. 
940, 836 U.S. 968, 93 L.Ed. I119-- 
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ance of the benefit or partial enforcement of the 
judgment is not inconsistent with an appeal and re- 

versal.i7 

The acceptance of payment of a judgment for 
less than the amount claimed has been held not a 
waiver of the right to appeal where the judgment 
or decree failed to allow proper interest as dam¬ 
ages,^ ® or as a penalty.^® Where a law case is dis¬ 
missed without prejudice to file an action in ad¬ 
miralty, plaintiff may file an action in admiralty 
without affecting his right to appeal in the law 
case.^1^-5 

In order that the acceptance of a payment of or 

2. Decisions 

§ 290(1). In General 

The reviewability of particular Judgments, orders, or 
decrees by the courts of appeal depends on statutory pro¬ 
visions; ordinarily, an appeal will not lie to such courts 
unless a Judgment, order, or decree has been actually 
rendered or made in the court below and entered in per¬ 
manent form as a record of the latter court. 
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on a judgment or decree may be binding, so as to 
bar an appeal, such acceptance by appellant, or by 
some one authorized to bind him, must be shown, 
and it must appear, on clear and decisive grounds, 
that the acceptance or receipt therefor was under¬ 
stood or intended as constituting an acquiescence in 
the judgment or decree.^® Thus acceptance of pay¬ 
ment by a party has been held not to estop a coparty 
to appeal where the interests of appellants are sep¬ 
arate and distinct, so that one has no authority, ex¬ 
press or implied, to bind the other by such accept- 
ance.2i 

Waiver of objections to the right of appeal may 
be implied from an act on the part of appcllee.22 

Reviewable 

In the absence of express statutory provision to 
the contrary, an appeal to the court of appeals will 
lie only where there has been a decision by a tribunal 
or officer vested with judicial authority and acting 
in a judicial capacity when making the dccision.23 
The power of the court of appeals does not extend 


Fifth Avenue Bank of New York 
V. Hammond Realty Co., C.C.A.Ind.. 
130 F.2d 993, certiorari denied Mc- 
Hie V. Fifth Avenue Bank of New 
York 6.3 S.Ct. 666, 318 U.S. 766, 
87 LEd. 1136—In re Minot Auto 
(’o.. e’.C.A.N.D., 298 F. 853—Spencer 
\ Babylon, N.Y., 250 F. 24, 162 C.C. 
A 196. 

2 (’ J p 680 note 26. 

17. F.S—Golden West Brewing Co. 
V, Milonas & Sons, C.C.A.Cal., 101 
F.2(l 880. 

18. X’.S —McFarland v. Hurley, C.C. 
A.La.. 286 F. 365. 

19. U.S.—McFarland v. Hurley, su¬ 
pra. 

19.5 U.S.—^Hlga V. Transocean Air¬ 
lines. C.A.Hawaii, 230 F.2d 780, cer¬ 
tiorari di.smisaed 77 S.Ct. 20, 352 
U.S. 802, 1 L.Ed.2d 37. 

20. I^S.—Jones v. Pettingill, Puerto 
Rico, 245 F. 269, 157 C C.A. 461, cer¬ 
tiorari denied Pettingill v. Jones, 
28 S.Ct. 61, 245 U.S. 663, 62 L.Ed. 
,5:16. 

JuderniA&t on motion of party’s attor- 
ney 

Mere recital In a judgment award¬ 
ing a sum, that it was granted on 
motion of plaintiff’s attorney, Is no 
acceptance of a benefit under it which 
could affect his right to appeal. 
U.S.—Grant v. U. S. Shipping Board 
Emergency Fleet Corporation, C.C. 
A.N.Y.. 22 F.2d 488. 

21. U.S.—^D. W. Standrod & Co. v. 
Utah Implement-Vehicle Co., Ida¬ 
ho, 223 F. 617, 139 C.C.A. 65. 


Trustee for creditors 

A defendant fn a foreclosure suit, 
which was lru.««tee for a number of 
lien creditors, by accepting payment 
for one from the proceeds of fore¬ 
closure sale did not waive the right 
to appeal on behalf of the others. 
U.S.—D. W. Standrod & Co. v. Utah 
Implement-Vehicle Co., supra. 

22. U.S.—Ericson v. Slomer, C.C.A, 
HI.. 94 F.2d 437. 

23. U.S.—Application of L». B. & W. 
4217, C.A.Alaska, 2.38 F.2d 163— 
Pugger v. Cox, C.C.A.Tenn., 110 F. 
2d 834. 

3 C.J. p 372 note 66. 

Cases or ooatroyersies of Judicial 
coguisauoe 

U.S.—Richards v. Juneau Independ¬ 
ent School Dist., C.A.Alaska, 233 F. 
2d 138. 

Test 

Whether a proceeding which re¬ 
sults in a grant is a judicial one does 
not depend on the nature of the thing 
granted, but on the nature of the 
proceeding which Congress has pro¬ 
vided for securing the grant. 

U.S.—Tutun V. U. S., Mass., 46 S.Ct. 

425, 270 U.S. 668, 70 P.Ed. 738— 
Neuberger v. U. S., N.Y., 46 S.Ct. 

426, 270 U.S. 668, 70 L.Ed. 738, re¬ 
manded on other grounds U. S. v. 
Neuberger, 47 S.Ct. 334, 273 U.S. 
777, 71 L.Ed. 887. 

“Xu all easMi” iacludss 

(1) Disbarment proceedings. 

U.S.—Thatcher v. U. S., Ohio, 212 P. 

801, 129 C.C.A. 265, rehearing de- 
1 Hied 219 F. 173, 136 C.C.A. 71, ap¬ 
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peal dismissed 36 S.Ct. 450, 241 U.S. 
644, 60 L.Ed. 1218. 

(2) Contempt proceedings. 

U.S.—Bessette v. W. B. Conkey, Ind , 
24 S.Ct. 665, 194 U.S. 324, 48 L.Ed. 
997. 

25 C.J. p 961 note 39 [a] (2). 

(3) Deportation proceedings. 

U.S.—Gee Cue Beng v. U. S., La., 184 

P. 383, 106 C.C.A. 493. 

25 C.J. p 961 note 39 [a] (3). 

(4) Naturalization proceedings. 
U.S.—Tutun V. U. S.. Mass., 46 S.Ct. 

425, 270 U.S. 568, 70 L Ed. 738— 
Neuberger v. U. S., N.Y., 46 S.Ct. 
425, 270 U.S. 668, 70 L Ed. 738, re¬ 
manded on other grounds U. S. v. 
Neuberger, 47 S.Ct. 334, 273 U.S. 
777, 71 L.Ed. 887. 

U. S. V. I.enore, D.C.N.D., 207 F. 
865. 

2 C.J. p 1126 note 43 [b] (1), (2). 
Contra U. S. v. Dolla, Ga., 177 F. 101. 
100 C.C.A. 621, 21 Ann.Cas. 665, fol¬ 
lowed in U. S. V. Neugebauer, Pa., 
221 F. 938, 137 C.C.A. 608. 

(5) Review as to naturalization 
generally see Aliens S 140. 

Cases to which reviewing power ex- 
tends 

(1) Generally see 26 C.J. p 961 
note 40 [a], [b]. 

(2) Admiralty see Admiralty { 170. 

(3) Customs duties see Customs 
Duties § 182 note 54. 

(4) ’’This case, being criminal, be¬ 
longs to a class in which the review 
ordinarily is to be had in the Court 
of Appeals.” 
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to the adjudication of administrative or legislative is regarded as a civil action, statutes relating to 
issues or controversies,23 6 or to the determination appeals in civil cases will apply.26 
of an appeal from an order entered in the exercise been broadly stated that the court 

of M executive or judicial function ;2S.io and mere ^pp ^^,3 ^as jurisdiction to review orders of the 
preliminary or procedural orders of an administra- courts,27 the jurisdiction of the court of 

tive body have been held not reviewable.24 Also, ^pp^^,^ judgments, orders, and decrees 

the question whether any particular form of judi- (,f t^e district courts depends on statutory provi- 

cial action is appealable to the court of appeals turns sions,^^ and such courts are without jurisdiction 

on the character of the proceedings which resulted to hear an appeal from an order which is not ap- 

in the order appealed from,35 and, if a proceeding pcalablc.23 No appeal lies without an appealable 


U.S.—Salingrer v. U. S., S.D., 47 S.Ct. 
173, 174, 272 U.S. 642, 71 L.Ed. 398. 
A proceeding liefore a grand jury 
con.stitutes a Judicial Inquiry. 

U.S.—Cobbledick V. U. S., Cal., 60 S. 
Ct. 640, 300 U.S. 323. 84 L.Ed. 783. 
An order or judgment of a United 
States oommiesioner la not within 
the appellate jurisdiction of a cir¬ 
cuit court of appeals. 

U.S.—U. S. V. Various Documonl.s, 
Papers and Books of Briggs & Tur- 
Ivas, C.C.A.Ill., 278 F. 944. certio¬ 
rari denied U. S. v. Various Docu¬ 
ments. 42 S.Ct. 271. 258 U.S. 617, 
66 L.Ed. 793. 

Orders of Seonrltles and Exchange 
Commission 

Statute providing that United 
States district courts shall have “ex¬ 
clusive jurisdiction" of violations of 
the Securities Exchange Act must be 
BO interpreted, if pos.sibJe, as to be 
consistent with other provisions of 
the act and not as to repeal provi¬ 
sion for review in circuit court of 
appeals of order.s of the securitie.s 
and exchange commission. 

U.S.—Wright V. Securities & Ex¬ 
change Commission, C.C.A., 112 F. 
2d 89. 

Decisions not revlewahle 

(1) Circuit court of appeals ha.s no 
jurisdiction of appeal from decision 
aflirming registrar of property of 
Guayama’s action denying record of 
deed, as no legal rights under the 
deed were ascertained or determined. 
U.S.—Luce & Co. V. Registrar of 

Property of Guayama, C.C.A.Puerto 
Rico, 20 F.2d 115. 

(2) Entry, ex parte, of an order 
authorizing a national bank’s receiv¬ 
er to execute a contract for the sale 
of realty constituted neither a "suit 
at law" nor a “suit in equity,” pre¬ 
sented no “justiciable controversy,” 
and involved the entry of no judicial 
“order” or "judgment" which could 
be reviewed by an appellate court, 
since the receiver's actions were 
purely “administrative actions" and 
the court's approval was merely an 
administrative “condition precedent” 
to the congresslonally granted execu¬ 
tive power to sell, not subject to ju¬ 
dicial review. 

U.S.—MItch ell V. Joseph, C.C.A.Ill., 
117 F.2d 253. 


(3) When a case Is referred for 
arbitration to a judge before whom 
it docs not come In due course of 
law, no appeal Ilea from his decision. 
U.S,—Nashville Intorurban K. Co. v. 

Barnum. N.Y.. 212 F. 634, 129 C.C. 

I A. 170. 

23.5 U.S.—ApplIcation of L. B. & W. 
4217, C.A.Alaska, 238 F.2d 163- 
Boggess V. Berry Corp., C.A.Alas¬ 
ka. 2.33 P.2d 389—Richards v. Ju¬ 
neau Independent School Dist., C. 
A.Alaska, 233 P.2d 138. 

Approval of sale of assets of Insol¬ 
vent bank 

Entire statutory proceeding for .ap¬ 
proval of sale of assets of an Insol¬ 
vent national bank, by court and the 
disposition of proceeds of sale by 
receiver, the agent of comptroller, is 
administrative, the requi.site of ap¬ 
proval by court of comp^/tent juris¬ 
diction being executive caution rath¬ 
er than judicial determination, and 
appeal will not lie from order of 
court in regard thereto. 

U.S—Dugger v. Cox, C.C.A.Tenn., 110 
F,2d 834. 

STeltliar advisory nor executive action 

Court of appeahs Is a constitution¬ 
al court and a case or controver.sy 
may come before it, provided it in¬ 
volves neither advisory nor execu¬ 
tive action by it. 

U.S.—Old Colony Trust Co. v. Com¬ 
missioner of Internal Revenue, 49 
S.Ct. 499, 279 U.S. 716, 73 L.Ed. 
918. 

Application of L. B. & W. 4217. 
CA.Alaska. 238 F.2d 163. 

23.10 U.S.—Application of L. B. & 

W. 4217, supra. 

24, D.C.—^American Federation of 
Labor v. National Labor Relations 
Board. 103 F.2d 933. 70 App D.C. 62, 
affirmed 60 S.Ct. 300, 308 U.S. 401. 
84 L.Ed. 347. 

26. U.S.—Glinskl v. U. S., C.C. A. 
Ill., 93 F.2d 418. 

20. U.S.—U. S. V. New York Cent. & 

H. R. Co., N.Y.. 164 F. 324, 90 C.C. 
A. 256. 

3 C.J. p 376 note 76. 

27. U.S.—Rasquiii v. Muccini, C.C.A. 
N.Y., 72 F.2d 688. 

28. U.S.—^%Va11ace Products, Inc. v. 
Falco Products, Inc., C.A.Pa., 242 
F.2d 958—Zwack v. Kraus Bros. &. 

816 


Co., C.A.N.T.. 237 F.2cl 255—State of 
Missouri by Unemployment Com¬ 
pensation Commis.sjon v. Todd, C. 
C.A.MO., 122 F.2d 804—Belleair Ho¬ 
tel Co. V. Mabry, C.C.A.Fla., 109 F. 
2d 390—Schmidt v. U. S., C.C.A. 
Wa.sh., 102 P.2d 689, certiorari de¬ 
nied 60 S.Ct. 83, 308 U.S. 569, 84 L. 
Ed. 478, and Northern Pac. R. Co. 
by Schmidt v. U. S. CO S.Ct. 83. 
308 U.S. 5C9, 84 L.Ed. 478—In re 
Gelino’s. Inc., C.C.A.Ill, 51 F.2d 
875. certiorari denied Lamson Co. 
V. Whittemore, 52 S.Ct. 36, 284 U, 
S. 659. 70 L.Ed. 558—Electrical En- 
gineer.s’ Equipment Co. v. Cham¬ 
pion Switch Co., C.C.A.N.Y., 23 F. 
2d 600—Starklof v. U. S., C.C A. 
Alaska, 20 F.2d 32—^U. S. v, Bene¬ 
dict, C.C.A.N.Y., 280 F. 76. anirrned 
43 S.Ct. 357, 261 U.S. 294, 67 L.Ed. 
662. 

3 C.J. p 611 note 16. 

Appellate jtirisdictloa held clearly es- 
tabllBhed 

U.S.—Duncan Shaw Corp. v. Stand¬ 
ard Machinery Co., C.A.R.I., 196 F. 
2d 147. 

Uader the former Conformity Act, 

which has been super.‘<fib»d, fed«ral 
court.s were not rcquirtd to follow 
state practice with re.spoct to deci¬ 
sions subject to review. 

U.S —Dieckmann v. U. S., C.C.A.lnd , 
88 F.2d 902—Intortypo Corporation 
V. Pulver, C.C.A.Fla., 56 F.2d 992. 

29. U.S.—Turkish State Railways 
Administration v. Vulcan Iron 
Works, C.A.Pa., 230 P.2d 108 - 
Lockwood V. Herculc.s Powder Co., 
C.A.Mo., 172 F.2d 775—Burns v. 
Ender Coal & Coke Co., C.C.A.lnd., 
104 F.2d 964—Robinson v. Edler, 
C.C.A.Nev., 78 F.2d 817—In ro Oe- 
llno’s, Inc., C.C.A.Ill., 51 F.2d 875, 
certiorari denied Lamson Co. v. 
Whittemore, 62 S.Ct. 36. 284 U.S. 
659, 76 L.Ed. 5.68—Riimsey v. New 
York Life Ins. Co., C.C.A.Hawall, 
267 F. 664, certiorari denied 41 S.Ct. 
216, 254 U.S. 654, 65 L.Ed. 459. 

If district court loses Jurisdiction 
over action by entry of order which 
does not make final disposition of the 
action, appeal from It will not be dis¬ 
missed. but will be decided on the 
merits. 

U.S.—Littman v. Bache & Co., C.A.N. 
Y., 246 F.2d 490. 
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judgment, whatever questions may have developed 
in the case leading up to the judgment.29-5 Where 
the decision, order, judgment, or decree of the fed¬ 
eral trial court is one as to which a direct review 
by the Supreme Court is authorized, a review must 
be sought in the Supreme Court and the court of 
appeals has no jurisdiction.^® The court of appeals 
may also review questions involving the jurisdiction 
of the district court,® ^ and in 25 C.J. p 964 notes 


FEDERAL COURTS § 290(1) 

59-64, p 965 notes 68-71 appears a discussion of the 
former rules with respect to the appellate jurisdic¬ 
tion of the circuit court of appeals of cases in¬ 
volving no question except the jurisdiction of the 
trial court as a federal court, the constitutionality 
of a federal or state statute, etc., which are no long¬ 
er of any practical value because of the amendment 
of the statutes relating to a direct review thereof 
by the Supreme Court.®® 


29.5 U.S.~('ity of Louisa v. Levi, 
CC.AKy., 140 F.2d 512. 

30. U.S.—Allen Calculators v. Na¬ 
tional Cash Regrislor Co., Ohio, 64 
set. 906. 322 U.S 137, 88 L.Ed. 
1188, rehearing denied €4 S.Ct. 
1267, 322 U.S. 771, 88 L.Ed. 1696. 

Brucker v. Fisher, C.C.A.Mich., 
49 F.2d 769. 

D.C.—Han-Lee Mao v. Brownell, 207 
F.2d 142, 93 U.S.App.D,C. 102—U. 
S. V. Hoffman, 161 P.2d 881, 82 U. 
S.App.D.C. 153, reversed on other 
grounds 68 S.Ct. 1413, 336 U.S. 77, 
92 L.Ed. 1830, rehearing denied 69 
S.Ct. 10, 335 U.S. 836, 93 L.Ed. 388. 
Decision of statutory three-judge 
court 

An appeal lies directly to the Su¬ 
preme Court from the decision of a 
statutory three-judge court, and the 
court of appeals is without jurisdic¬ 
tion of an appeal taken therefrom. 
U.S—Lee V. Roseberry, C.A.Ky., 200 
F 2d 155. 

Action for injunction under Anti- 
Trust Act 

Court of appeals had no Jurisdic¬ 
tion of defendants’ appeal from order 
of district court denying motion for 
summary Judgment in civil action 
against defendants by the United 
Slates for an injunction under the 
Sherman Anti-Trust Act, since ap¬ 
peal would lie only to the Supreme 
Court. 

D.C.—National Ass’n of Real Estate 
Boards v. U. S., 176 F.2d 631, 85 
U.S.App.D.C. 166. 

Injunctive proceedings; state statute 

(1) Where no application for a 
preliminary injunction was pressed 
and no request for three judges was 
made in a suit to have a statute de¬ 
clared unconstitutional and defend¬ 
ants enjoined from enforcing it, an 
appeal from an order of a single 
judge was held properly taken to the 
circuit court of appeals. 

U.S.—Stratton v. St. Louis South¬ 
western Ry. Co.. Ill., 61 S.Ct. 8, 282 
U.S. 10, 76 L.Ed. 135. 

New York State Electric & Gas 
Corporation v. Public Service Com¬ 
mission of New York, C.C.A.N.Y., 
102 P.2d 453—Peet Stock Remedy 
Co. V. McMullen, C.C.A.Neb., 32 F. 
2d 669. 

(2) Whether a city charter Is 
within the statute providing for a 

36 C.J.S.-52 


direct appeal to the supreme court in 
injunctive proceedings involving the 
statutes of a state or the action of a 
state ofHcer or board under or pur¬ 
suant to state statutes depends on 
whether that charter is a direct 
grant from the legislature, so that 
it is, in effect, a state statute al¬ 
though of local application, and a 
charter which is an act purely by 
voters of the locality within a power 
granted by a state constitution is not 
within the federal statute, so that 
an appeal to the circuit court of ap¬ 
peals was held proper. 

U.S.—Uihloin v. City of St. Paul, C. 
C.A.Mlnn., 32 F.2d 748, certiorari 
denied 60 S.Ct. 240, 281 U.S. 726, 74 
L.Ed. 1143, and followed In, C.C.A., 
38 F.2d 1020. 

(3) Where three-judge federal dis¬ 
trict court Issued temporary injunc¬ 
tion restraining state officials from 
enforcing a state statute but dis¬ 
solved injunction on final hearing, 
and it was mistakenly assumed that 
defendants’ motion for assessment of 
damages and costs against the plain¬ 
tiffs and their Injunction bond sure¬ 
ties should be passed on by the 
three-judge court, judgment dismiss¬ 
ing the motion was revlewable by the 
circuit court of appeals. 

U.S,—Public Service Commission of 
Missouri V. Brashear Freight 
Lines, Mo., 61 S.Ct. 784, 312 U.S. 
621, 86 L.Ed. 1083, rehearing denied 
61 S.Ct. 938, 313 U.S. 698, 85 L.Ed. 
1661. 

(4) However, no appeal lies from 
an order of a single district judge 
acting without jurisdiction in render¬ 
ing a final decree where an applica¬ 
tion is made for an interlocutory in¬ 
junction In a cause involving the va¬ 
lidity of state legislation. 

U.S.—Stratton v. St. Louis South¬ 
western Ry. Co., supra. 

Rlss & Co. V. Hoch, C.C.A.Kan., 
99 P.2d 653—Smith v. Dudley, C.C. 
A.Ark., 89 F.2d 453. 

(6) Where suit against public util¬ 
ity commission and street railway 
company to enjoin increase in fares 
on transportation system was not 
tried by a three-judge district court, 
but by a one-judge federal district 
court, court of appeals had Jurisdic¬ 
tion of appeal by plaintiffs from 
Judgment denying the injunction, and 

817 


appeal was not required to be taken 
directly to Supreme Court. 

U.S.—Diggs V. Pennsylvania Public 
Utility Commission, C.A.Pa., 180 F. 
2d 623. 

Oonstructioa of indictment as to 
venne 

Where, in prosecution for disobedi¬ 
ence of Universal Military Training 
and Service Act by failure to report 
to place of assignment designated by 
local draft board, indictment had to 
be construed to determine whether 
venue was properly laid, appeal was 
properly taken to the court of ap¬ 
peals, and was not required to be 
taken to Supreme Court, 

U.S.—U. S. V. Johnston, C.A.Pa., 227 
F.2d 746, affirmed 76 S.Ct. 739, 351 
U.S. 215, 100 L.Ed. 1097, rehearing 
denied 77 S.Ct. 23, 352 US 860, 1 
L.Ed.2d 69. 

Dismissal of counts of indictment 

(1) If district court predicated 
dismissal of indictment count on 
mere defect in pleading, then court 
of appeals had Jurisdiction, and ap¬ 
peal would not have to be directly to 
Supreme Court; in prosecution for, 
inter alia, conspiracy to violate code 
sections making it unlawful for offi¬ 
cers of certain financial institutions 
to wilfully misapply assets and for 
any such officer to make false entry 
with intent to defraud United States 
or any agency thereof, holding of 
district court dlsmis.sing conspiracy 
count, was. In effect, procedural, or 
based on claimed defect in pleading, 
rather than on construction of any of 
statutes on which count was found¬ 
ed, and therefore, court of appeals 
had jurisdiction. 

U.S.—U. S. V. Meyer, C.A.Pla., 266 F. 
2d 747. 

(2) Court of appeals had jurisdic¬ 
tion of so much of appeal as involved 
dismissal of substantive counts of 
indictment for duplicity. 

U.S.—U. S. V. Meyer, supra. 

31. U.S.—Central Paper Co. v. 
Southwick, C.C.A.Mich., 66 F.2d 
693. 

32. Other oases involving the super¬ 
seded rules see Fidelity Nat. Bank & 
Trust Co. of Kansas City v. Swope, 
Mo., 47 S.Ct. 611, 274 U.S. 123, 71 L. 
Ed. 969—Smyth v. Asphalt Belt Ry. 
Co., Tex., 45 S.Ct. 242, 267 U.S. 326, 
69 L.Ed. 629—Lemke v. Farmers’ 
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The Statute does not fix any pecuniary limits with 
respect to the reviewing power of the court of ap¬ 
peals, 33 except as discussed infra § 290(2). 

Judgments of a court of record are appealable.33.5 

Renditiont form, or entry of judgment or decree. 
The existence in the record of an appealable judg¬ 
ment, order, or decree is a jurisdictional fact and 
an appeal will not lie unless such a judgment in the 
court below has been actually rendered or made.*^ 
The judgment need not be technical and formal, and 
immaterial defects in form will not render it unap- 
pcalable,35 but it must, in substance, show intrinsi¬ 
cally and distinctly, and not inferentially, that the 
matters in the record have been determined in favor 
of one of the litigants, or that the rights of the par¬ 
ties in litigation have been adjudicated,36 for an ap¬ 


peal will not lie from the verdict of a jury without 
an entry of judgment thereon,37 or from the trial 
jury, as distinguished from the trial judge,37.6 or 
from the mere finding of facts or conclusions of law 
by the court,38 or from a ruling made simply on 
argument of counsel and not on issues properly 
raised by the pleadings.®8-5 An order or direction 
for a judgment or decree is not a final judgment, 
order, or decree, and, as a rule, no appeal can be 
taken therefrom ;33 and a mere statement that judg¬ 
ment will be made and entered is insufficient for 
appeal.33-5 

Also, in order that a judgment, order, or decree 
may be reviewed by an appellate court, it must not 
only be rendered or made, but it must be entered 
in permanent form as a record of the court,^t> and 


Grain Co. of Embden, N.D., 42 S.Ct. 
244, 258 U.S. 60, 66 L.Ed. 468—Mc- 
Neal-Ed wards Co. v. Frank L. Young 
Co.. C.C.A.Mass., 42 F.2d 362, re¬ 
versed on other grounds Frank L. 
Young Co. V. McNeal-Edwards Co., 
B1 S.Ct. 638, 283 U.S. 398, 75 L.Ed. 
1140 and vacated on other grounds, 
C.C.A., McNeal-Edwards Co. v. Frank 
L. Young Co., 61 F.2d 699—Gallardo 
v. Santinl Fertilizer Co., C.C.A.Puerto 
Rico, 16 F.2d 368— F. T. Seggerman 
Co. V. Danish Pride Milk Products 
Co., C.C.A.N.Y., 6 F.2d 874—Chin Wey 
v. Wixon, C.C.A.Mass., 4 F.2d 247—R. 
H. Hassler, Inc., v. Shaw, C.C.A.S.C., 
3 F.2d 606—Reading Steel Casting 
Co. V. U. S., C.C.A.Pa., 293 F. 386, 
tran.sferred, see 46 S.Ct. 469, 268 U.S, 
186, 69 L.Ed. 907—U. S. v. Babcock, 
C.C.A.Wa.sh., 293 F. 196, error dis¬ 
missed 45 S.Ct. 126, 266 U.S. 641, 69 
L.Ed. 484—Hoffman v. McClelland, C. 
C.A.Tex., 284 F. 837, transferred, see 
44 S.Ct. 407, 264 U.S. 652, 68 L.Ed. 
845—McMillan Contracting Co. v. 
Abernathy, C.C.A.Mo., 284 F. 364, ap¬ 
peals remanded on other grounds 44 
S.Ct. 200, 263 U.S. 438, 68 L.Ed. 378, 
and appeal dismissed, C.C.A., 2 F.2d 
1018—McConaughey v. Morrow, C.C. 
A.Canal Zone, 279 P. 617, affirmed 44 
S.Ct. 78, 263 U.S. 39, 68 L.Ed. 1 OS- 
Consolidated Textile Corporation v. 
Dickey, C.C.A.Ga., 269 F. 942—Gram- 
mer v. Fenton, C.C.A.Neb., 268 F. 943 
—Merritt v. American Steel-Barge 
Co., Minn., 75 F. 813, 21 C.C.A. 526. 

33. U.S.—Kirby v. American Soda 
Fountain Co., Tex., 24 S.Ct. 619, 194 
U.S. 141, 48 L.Ed. 911. 

25 C.J. p 963 note 56. 

33.5 D.C.—Finucane v. Bindezyek, 
184 F.2d 226, 87 U.S.App.D.C. 137, 
reversed on other grounds 72 S.Ct. 
130, 342 U.S. 76, 96 L.Ed. 100. 

34. U.S.—^Ford Motor Co. v. Busam 
Motor Sales, C.A.6, 185 F.2d 631— 
Newman v. State of California, C. 
A.Cal., 186 F.2d 892—St. Louis 


Amusement Co. v. Paramount Film 
Distributing Corp., C.C.A.Mo., 158 
F.2d 30—St. Louis Amusement Co. 
v. Paramount Film Distributing 
Corp., C.C.A.MO., 166 F.2d 400— 
Cashion v. Bunn, C.C.A.Ariz., 149 F. 
2d 969—Cochran v. M & M Transp. 
Co., C.C.A.R.I., 110 F.2d 619—Cer- 
tain-teed Products Corporation v. 
Wallinger. C.C.A.Va., 89 F.2d 427, 
certiorari denied 58 S.Ct. 26, 302 
U.S. 707, 82 L.Ed. 646—Intertype 
Corporation v. Pulver, C.C.A.Fla., 
56 P.2d 992—Nelson v. Wood, Pa., 
210 F. 18, 126 C.C.A. 598, error dis¬ 
missed 36 S,Ct. 445, 239 U.S. 637, 
241 U.S. 637, 60 L.Ed. 480. 1216. 
Judgment wiped out by order 
Where the part of order sustain¬ 
ing motion for a new trial wiped out 
the judgment, there was no existing 
judgment from which an appeal 
could be taken, and appeal mu.st be 
dismissed for lack of jurisdiction. 
U.S.—Ford Motor Co. v. Busam Mo¬ 
tor Sales, C.A.6, 185 F.2d 531. 

Final judgment held rendered 
U.S.—In re Forstner Chain Corp., C. 
A.R.I., 177 F.2d 572. 

35. U.S.—Brown v. Parker, Kan., 97 
F. 446, 38 C.C.A. 261. 

36 . U.S.—In re Witthoft, C.C.A.I11., 
98 F.2d 972. 

37. U.S.—Cochran v. M & M Transp. 
Co., C.C.A.R.I., 110 F.2d 519. 

U. S. V. Long Branch Distilling 
Co., C.C.A.Pla., 262 F. 768. 

37.5 U.S.—Bradford Builders, Inc. v. 
Sears, Roebuck & Co., C.A.Fla., 270 
F.2d 649. 

38. U.S.—Childs V. Ball Bros. Truck¬ 
ing Co., C.A.Tex., 193 F.2d 134— 
Breeding Motor Freight Lines v. R. 
P. C., C.A,Okl.. 172 P.2d 416, cer¬ 
tiorari denied 70 S.Ct. 64, 338 U.S. 
814, 94 L.Ed. 498, Breeding Motor 
Coaches v. R. F. C., 70 S.Ct. 54, 388 
U.S. 814, 94 L.Ed. 498, and Breed¬ 
ing V. R. F. C., 70 S.Ct. 54, two cas¬ 
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es. 338 U.S. 814, 94 L.Ed. 493—Rar- 
din V. Messick, C.C.A.Ill., 78 P.2d 
643. 

3 C.J. p 601 note 36. 

“An appeal lies from a judgment, 
not from findings.’' 

U.S.—^U. S. v. Adamant Co., C.A.Cal., 
197 P.2d 1, 5, certiorari denied Bul- 
len V. Scoville, 73 S.Ct. 283, 344 U. 
S. 903, 97 L.Ed. 698. 

“Findings of fact carry no finality 
from which an appeal can be taken.” 
U.S.—In re Joslyn's Estate, C.A.Ill.. 
171 F.2d 169, 165. 

Supplemental fludinge and conclu- 

sione of law did not constitute an 
order or judgment from which an ap¬ 
peal could have been taken. 

U.S.—Madden v. Perry, C.A.Ill., 204 
F.2d 169. 

Cause of action under anti-trust laws 

Determination by trial court, in 
findings of fact, that complaint set 
forth valid cause of action under an¬ 
ti-trust laws was not an appealable- 
judgment. 

U.S.—Red Rock Cola Co. v. Red Rock 
Bottlers, C.A.Ga., 195 F.2d 406. 

38.5 D.C.—In re White’s Estate, D. 
C., 35 F.Supp. 932. 

39. U.S.—^Williamson v. Chicago 
Mill & Lumber Corporation, C.C.A. 

I Ark., 69 F.2d 918. 

39.6 U.S.—^Newman v. State of Cal¬ 
ifornia, C.A.Cal., 186 F.2d 392. 

40. U.S.—Newman v. State of Cali¬ 
fornia, supra—Kam Koon Wan v. 
E. E. Black, Limited, C.A.Hawaii, 
182 P.2d 146—In re Forstner Chain 
Corp., C.A.R.I., 177 F.2d 572—In re 
Hurley Mercantile Co., C.C.A.Tex., 
56 F.2d 1023, certiorari denied 
Atascosa County State Bank of 
Jourdanton, Texas v. Coppard, 62 
S.Ct. 680, 286 U.S. 666, 76 L.Ed. 
1290. 

Sutry by olexk rscluired 

U.S.—^U. S. V. Moore, C.A.Tex., 182 F. 
2d 386—McAlister v. C. J. Dick 
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the mere ruling, decision, or opinion of the court, no 
judgment or final order being entered in accordance 
therewith, does not have the effect of a judgment, 
and is not reviewable.^i 

Only the decretal portion of the decree, and not 
the recital of facts therein, becomes the final judg¬ 
ment of the court from which an appeal will lie.^^-® 
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The absence of requisite findings of fact will at 
most stamp the judgment as erroneous, not void, 
and a determination of its correctness, if sought, 
would be obtained by appeal; such absence is not 
such a jurisdictional defect as would prevent an 
appeal.41-10 Likewise, the fact that the judgment 
is not submitted to appellant for approval before 
filing does not impair its effectiveness or render it 


Towing Co., C.A.Pa., 175 F.2d 652 
—In re Hurley Mercantile Co., C.C. 
A.Tex., 56 P.2d 1023, certiorari de¬ 
nied Atascosa County State Bank 
of Jourdanton, Texas v. Coppard. 
62 S.Ct. 680, 286 U.S. 655, 76 L.Ed. 
1290. 

Entry in civil docket 

Until order or judgment Is entered 
in civil docket, case is still in dis¬ 
trict court, and there is no finality, 
and there can be no appeal. 

U.S.—Weldon v. U. S., C.A.Cal., 196 
P.2d 874. 

D.C.—O’Brien v. Harrington, 233 F.2d 
17, 98 U.S.App.D.C. 138. 

Document prepared 1)7 clerk 

Where record contained two docu¬ 
ments purporting to be judgments 
for plaintiff, one prepared by the 
clerk and the other by plaintiff’s at¬ 
torneys from each of which defend¬ 
ant attempted to appeal, the docu¬ 
ment prepared by clerk was the prop¬ 
er judgment. 

U.S.—Leonard v. Prince Line, C.C.A. 
N.Y., 167 F.2d 987. 

Mere filing of district Judge’s opin- 

ion in the case did not c.stab1ish that 
a final judgment had been entered 
which had been made effective in 
manner prescribed by the Federal 
Kules of Civil Procedure, 28 U.S.C.A., 
and which was reviewable In court 
of appeals. 

U.S.—St. Louis Amusement Co. v. 
Paramount Film Distributing 
Corp., C.C.A.Mo., 166 F.2d 400. 

Entry held sufficient 

Where memorandum opinion signed 
by federal district Judge adjudicated 
all matters in controversy and set 
forth orders of court, and judgment 
was duly entered on docket by clerk, 
and notation in docket was adequate 
to show the substance of the orders 
made, as required by Federal Rules 
of Civil Procedure, 28 U.S.C.A., the 
judgment became effective and ap¬ 
pealable. 

U.S.—Steccone v. Morse-Starrett 

Products Co., C.A.Cal., 191 F.2d 197. 

Entry held Insufficient 

(1) Generally. 

D.C.—O’Brien v. Harrington, 233 F. 
2d 17, 98 U.S.APP.D.C. 138. 

(2) Where no judgment had been 
docketed as provided in the Federal 
Rules of Civil Procedure, 28 U.S.C.A., 
there was no judgment from which 
to appeal, and the appeal was pre¬ 


mature, notwithstanding district 
Judge had filed in the cause a docu¬ 
ment entitled “Opinion and Order 
Sustaining Motions of Defendants to 
Dismiss and for Summary Judg¬ 
ment,” which was couched in manda¬ 
tory terms. 

U.S.—St. Louis Amusement Co. v. 
Paramount Film Distributing 
Corp., C.C.A.MO., 166 F.2d 400. 

(3) Minute entry of the clerk of 
the district court, stating that mo¬ 
tions had been argued and submit¬ 
ted. that the court filed its opinion, 
and that “said motions are granted,” 
did not constitute entry of an “or¬ 
der,” “judgment,” or “decree,” from 
which an appeal could be taken. 
U.S.—-Wright v. Gibson, C.C.A.Cal., 

128 F.2d 865. 

(4) Entries made in docket of clerk 
of the district court that “in accord¬ 
ance with the opinion of the court 
it is ordered that judgment be, and 
the same is hereby, entered sustain¬ 
ing the motions of defendants to dis¬ 
miss and for summary judgment,” 
was not a recorded final judgment 
finally dispo.Ming of the case neces¬ 
sary to a review of the merits, and, 
where the record failed to disclose 
that such final judgment had been 
rendered and entered, plaintiffs’ ap¬ 
peal was dismissed as premature. 
U.S.—St. Louis Amusement Co. v. 

I’aramount Film Distributing 
Corp., C.C.A.MO., 168 P.2d 30. 

lOere informalities ia the entry of 

a judgment will not, generally, pre¬ 
vent a review by the appellate court. 
U.S.—New Orleans, O. & G. W. R. Co. 
V. Morgan, La., 10 Wall. 266, 19 
L.Ed. 892. 

41. U.S.—Cramp Shipbuilding Co. v. 
U. S., C.A.Pa., 193 P.2d 469—In re 
Forstner Chain Corp., C.A.R.I., 177 
F.2d 672—^Lockwood v. Hercules 
Powder Co., C.A.Mo., 172 F.2d 775 
—Mercado Riera v. Mercado Rlera, 
C.C.A.Puerto Rico, 152 F.2d 86. cer¬ 
tiorari denied 66 S.Ct. 1010, 328 U.S. 
837, 90 L.Ed. 1612-—Wright v. Gib¬ 
son, C.C.A.Cal., 128 F.2d 866—-Wil¬ 
liamson V. Chicago Mill & Lumber 
Corporation, C.C.A.Ark., 59 F.2d 
918 

McGhee v. Leitner, D.C.WIs., 41 
F.Supp. 674. 

D.C.—In re White’s Estate, D.C., 86 
F.Supp. 932. 

8 C.J. p 601 note 88. 
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“An appeal may not be taken from 
an opinion. It is only the definitive 
order or judgment which follows the 
opinion which is reviewable by ap¬ 
peal.” 

U.S.—^In re Chelsea Hotel Corp., C. 
A.N.J., 241 F.2d 846, 848. 
“Appeals have to be taken from 
final judgments, not from judicial ra¬ 
tionales . . . only Judicial deeds 

—not judicial words—may constitute 
legal error.” 

U.S.—Cook V. Hlrschberg, C.A.Conn., 
268 F.2d 56, 67. 

Minnte order 

U.S.—Weldon v. U. S., C.A.Cal., 196 
F.2d 874. 

Memorandum opinion or memoran- 
dnm of decision 

U.S.—In re Skrentny, C.A.Ill., 184 F. 
2d 857. 

Memorandum order, which was not 
regarded by the court as a final or¬ 
der, Judgment, or decree, was not ap¬ 
pealable. 

U.S.—Peoples Bank v. Federal Re¬ 
serve Bank of San Francisco, C. 
C.A.Cal., 149 F.2d 860. 

Opinion containing ruling 

(1) In absence of a judgment, an 
appeal will not lie, even though a 
ruling has been given in the court's 
opinion. 

U.S.—Ford Motor Co. v. Busam Mo¬ 
tor Sales, C.A.6, 185 F.2d 631. 

(2) An appeal cannot be taken 
from an opinion as such, even though 
opinion contains a ruling, but judg¬ 
ment must be entered pursuant there¬ 
to before the statutory period for 
appeal begins to run. 

U.S.—^U. S. v. San Geronimo Develop¬ 
ment Co., C.C.A.Puerto Rico, 154 F 
2d 78, certiorari denied 67 S.Ct. 60, 
329 U.S. 718, 91 L.Ed. 623. 

Eeliher party entitled to Judgment 

District court opinion declaring 
that neither party was entitled to a 
Judgment, foHowed by the words “iL 
is so ordered,” did not constitute a 
Judgment, or direct the entry of a 
Judgment, from which appeal would 
lie. 

U.S.—Uhl v. Dalton, C.C.A.Nev., 151 
F.2d 602. 

41.5 U.S.—McGhee v. Leitner, D.C. 
Wls., 41 F.Supp. 674. 

41.10 U.S.—Steccone v. Morse-Star- 
rett Products Co., C.A.Cal., 191 F. 

. 2d 197. 
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less final and appealable>i*i5 On the other hand, 
the determination or adjudication by the district 
court of the merits of motions submitted to it is 
not a final or appealable judgment.^ 1*20 

Decree pro confesso. An appeal will lie from a 
decree pro confess© on the question of the sufficien¬ 
cy of the averments of the bill to support the de- 

cree.^2 

Consent judgment or decree* A consent judg¬ 
ment by its nature precludes appeal; ^2.6 and a con¬ 
sent decree is not appealable,^ 2.10 except that a de¬ 
cree entered by consent may be reviewed on appeal 
or bill of review where there is a claim of lack of 
actual consent to the decree as entered, or of fraud 
in its procurement, or that there was lack of fed¬ 
eral jurisdiction.*2.iB 

Default judgment* An aggrieved party may 
prosecute a timely appeal from a default judg- 
ment.42.20 An order denying a motion for judg¬ 
ment by default after defendant has refused to obey 
a court order directing him to answer certain ques¬ 
tions propounded at examination before trial is ap- 

pealable.42*25 

Conditional judgment, order, or decree* No ap¬ 


peal lies from an order or decree which is condition¬ 
al only and the finality of which depends on certain 
contingencies which may or may not occur.42-30 

Judgment in appellants favor. An appeal may 
lie from a judgment in appellants favor. 4236 

Judgment of improperly constituted court* Where 
the order of a district court is final, it is reviewable 
in the court of appeals even though it was the judg¬ 
ment of an improperly constituted court, the matter 
being erroneously heard by three judges instead of 
one.42.40 

Judgments of state courts* The courts of ap¬ 
peals have no jurisdiction to review the judgments 
of state courts.43 

§ 290(2). Decisions of Territorial and Sim¬ 
ilar Courts 

The reviewability, In the courts of appeals, of cases 
arising in territorial or similar courts is regulated by 
statute. The showing of a substantial federal question, 
or of an amount in controversy exceeding the statutory 
minimum, may be required. 

The appellate jurisdiction of the courts of appeal 
of cases arising in territorial and other similar 
courts is regulated by statutory provisions.44 The 


41.15 U.S.—Steccone v. Morse-Star- 
rett Products Co., suprjsi. 

41.20 U.S.—St. Louis Amusement 
Co. V. Paramount Film Distribut¬ 
ing Corp., C.C.A.M 0 ., 158 P.2d 30. 
Orders made la oonrse of lltlgatioa 
Orders which determined no more 
than that New York corporation pos¬ 
sessing substantially same name as 
corporation of New Jersey originally 
sued by plaintiil should be held to 
answer plaintifC were mere orders 
made in course of litigation, and, in 
absence of a flnal disposition on mer¬ 
its as to New York corporation, were 
not appealable. 

U.S.—Hartford Acc. & Indem. Co. to 
TTse of Silva v. Interstate Equip¬ 
ment Corp., C.A.N.J., 176 F.2d 419, 
certiorari denied Interstate Equip¬ 
ment Corp. V. Hartford Acc, & In¬ 
dem. Co., 70 S.Ct. 260, 338 U.S. 899, 
94 L.Ed. 553, and Interstate Equip¬ 
ment Corp. V. U. S. Dlst. Court of 
Dist. of N. J., 70 act. 250, 338 
U.S. 900. 94 L.Ed. 653. 

42. U.S.—City of Winter Haven ▼. 
Gillespie. C.C.A.Fla., 84 F.2d 285, 
certiorari denied Hartrldge-Cannon 
Co. V. Gillespie. 57 S.Ct. 232, 299 
U.S. 606, 81 L.Ed. 447, rehearing 
denied 57 S.Ct. 927, 301 U.S. 668. 
81 L.Ed. 1333. 

42.5 U.S.—Kelly’s Trust V. C. I. R., 
C.C.A.2. 168 F.2d 198. 

Judgment not reversible 
A consent judgment, which was 
consented to by both parties, and 


which trial court had Jurisdiction to 
render, was not reversible on appeal. 
U.S.—^U. S. v. All Am. Airways, C. 

A.Cal., 180 F.2d 592. 

Sffect of consent to amendment 
Where original Judgment entered 
after trial on merits was amended by 
consent of both parties to correct 
mutually acknowledged errors there¬ 
in, consent by both parties that Judg¬ 
ment might be amended did not make 
amended Judgment consent Judg¬ 
ment, so as to preclude appeal there¬ 
from by losing party. 

U.S.—^U. S. V. Cushman, C.C.A.Cal., 
131 F.2d 1021. 

42.10 U.S.—U. S. V. Hartford-Em- 

pire Co„ D.C.Ohio, 1 F.R.D. 424. 

42.15 U.S.—Walling v. Miller, C.C.A. 
Minn., 138 F.2d 629, certiorari de¬ 
nied 64 S.Ct, 781, 321 U.S. 784, 88 
L.Ed. 1076. 

42.20 U.S.—Hopkins V. McClure, C. 

C.A.Okl., 148 F.2d 67. 

Conformity of Judgment to complaint 
Distinct and positive averments in 
complaint on which Judgment is ren¬ 
dered are conclusively binding on ap¬ 
pellant and, in so far as Judgment 
conforms to complaint. Judgment is 
unassailable on appeal. 

U.S.—Hopkins V. McClure, C.C.A.Okl., 
148 F.2d 67. 

42JI5 U.S.—U. 8. V. Costello, C.A.N. 
Y., 222 F.2d 666, certiorari denied 
76 S.Ct. 62, 360 U.S. 847, 100 L.Ed. 
765. 


42.30 U.S.—^U. S. V. Associated Air 
Transport, Inc., C.A.Fla., 256 F.2d 
867. 

Stratton v. Dewey, Tex., 79 F. 32, 
24 C.C.A. 435. 

D.C.—Hengesbach v. Hengesbach, 130 
F.2d 838, 76 U.S.App.D.C. 209. 
Conditional dismissal see infra S 290 
(18). 

42.35 D.C.—Youpe v, Moses, 213 F. 
2d 613, 94 U.S.App.D.C. 21. 

Judgment sought against other de¬ 
fendants 

If, in action for breach of contract, 
plaintiff, after trial on merits, se¬ 
cures Judgment in his favor against 
the twelve defendants who answered, 
he may nevertheless appeal from 
such Judgmemt on ground that he 
was entitled to Judgment against two 
other defendants because quashing of 
service on them was erroneous, and 
Judgment against the twelve will not 
have worked an extinguishment or 
merger of cause of action against the 
other two defendants. 

D.C.—^Youpe V. Moses, supra. 

42.40 U.S.—Stainback v. Mo Hock 
Ke Lok Po, Hawaii, 69 S.Ct. 606, 
336 U.S. 368, 93 L.Ed. 741. 

43. U.S.—^Lineker v. Marshall, C.C. 
A.Cal., 7 F.2d 875. 

25 C.J. p 963 note 54. 

44. U.S.—Lovskog v. American Nat. 
Red Cross, C.C.A.Alaska, 111 F.2d 

88 . 
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Statute, 28 U.S.C.A. § 1293, as amended March 18, exceeds $5,000, exclusive of interest and costs;” 

1959, Pub.L. 86-3, § 14 (b), 73 Stat. 10, provides as the decisions which follow in this section are based 

follows: “The courts of appeals for the First Circuit on prior versions of the statute, which included the 

shall have jurisdiction of appeals from all final de- supreme court of Hawaii, before the amendment.^^*® 

cisions of the supreme court of Puerto Rico in all The Organic Act of Puerto Rico is a statute of the 

cases involving the Constitution, laws or treaties of United States, within this statute.^^*!® 

the United States or any authority exercised there¬ 
under, in all habeas corpus proceedings, and in all Under the first part of the statute, the appeal 


other civil cases where the value 


“The Zieglelature of the territory 
of Alaska . . . has no power to 

regulate the Jurisdiction and author¬ 
ity of the federal courts hearing ap¬ 
peals from the territory of Alaska.” 
V S. —Hauptman v. U. S., C.C.A.Alas- 
ka, 43 P.2d 86, 89, certiorari denied 
fJl S.Ct. 212, 282 U.S. 900, 75 L.Ed. 
793. 

Canal Bone 

ITnder act of Sept. 21, 1922, c 370 
§ 3, 48 USCA § 1356, amended Feb. 
16, 1933, c 91, § 3, 48 USCA 1356, 
prosecution for illegally purchasing 
public property from soldier in Canal 
Zone held not within court’s appel¬ 
late jurisdiction, since offense was 
not “felony” under article of Canal 
Zone Penal Code defining felony. 

U.S.—Weil V. Government of Canal 
Zone, C.C.A,Canal Zone, 42 P.2d 448. 

Puerto Bioo 

(1) Construction of local statute 
by supreme court of Puerto Rico held 
not binding on court of appeals, 
W'here it would deprive that court of 
its appellate Jurisdiction. 

U.S.—Petition of Zeno, C.C.A.Puerto 
Rico, 14 F.2d 418, certiorari denied 
Rossy V. Zeno, 47 S.Ct. 244, 273 U. 
S. 737*. 71 L.Ed. 866. 

(2) Fact that plaintiffs failed to 
amend pleadings after sustaining of 
demurrer and Hied appeal on last day 
allowed held immaterial on question 
of jurl.sdictlon of court of appeals 
over Judgment of federal district 
court of Puerto Rico. 

U.S.—Franeeschi v. De Tord, C.C.A. 
Puerto Rico, 71 F.2d 95. 

(3) Fact that Judicial administra¬ 
tor was party to suit for fees in lo¬ 
cal territorial court brought by de¬ 
fendants and had been ordered to 
plead thereto did not affect Jurisdic¬ 
tion of court of appeals on appeal 
from federal court’s Judgment in ac¬ 
tion by heirs against attorneys for 
negligence. 

U.S.—Franeeschi v. De Tord, supra. 

(4) Decisions under former stat¬ 
utes as to review of decisions of 
United States district court for Puer¬ 
to Rico see 25 C.J. p 961 note 38 [b]. | 

Virgin Islands 

Court of appeals for the third cir¬ 
cuit had Jurisdiction to review on 
appeal a conviction in the district | 
court of the Virgin Islands of mur-J 


in controversy I must necessarily 

der of the first degree In violation of 
local law of the Virgin Islands. 

U.S.—People of Virgin Islands v. 
Price. C.A.Virgin Islands, 181 F.2d 
394. 

Decisions nnder former statutes 

(1) As to review of decisions of 
courts in Alaska. 

U.S.—^Electrical Research Products v. 
Gross, C.C.A.Alaska, 86 P.2d 925— 
Sumi V. Young, C.C.A.Alaska. 83 F. 
2d 752. affirmed 57 S.Ct. 438, 300 
U.S. 251. 81 I..Ed. 627, rehearing 
denied 57 S.Ct. 667, 300 U.S. 687, 81 
L.Ed. 889—Stanworth v. U. S., C.C. 
A.Alaska. 46 F.2d 158—Starklof v. 
U.S.. C.C.A.Alaska, 20 F.2d 32. 

25 C.J. p 963 note 45. 

(2) As to review of decisions In 
courts in Canal Zone. 

U.S.—Ameglio Hermanos v. Joseph, 
C.C.A.Canal Zone, 18 F.2d 410. 

25 C.J. p 963 notes 48, 50. 

(3) As to review of decisions of 
courts of territories generally see 25 
C.J. p 963 note 52. 

(4) As to review of decisions of 
courts of Indian Territory see 26 C. 
J. p 963 note 63. 

(5) As to review of decisions of 
TTnited States Court for China see 25 
C.J. p 963 note 43. 

(6) (Construction of clause “unless 
otherwise provided by law,” original¬ 
ly contained in statute establishing 
jurisdiction, see 25 C.J. p 962 note 41 
[a]. 

44.5 Beview of decisions of Hawai¬ 
ian court in criminal cases 

(1) The powers of review of deci¬ 
sions of the Hawaiian Territorial su¬ 
preme court in criminal cases by the 
United States court of appeals for 
the ninth circuit were limited to 
those involving the Constitution, 
laws, or treaties of the United States. 
U.S.—Park v. Territory of Hawaii, C. 

A.Hawaii, 208 F.2d 357—Alford v. 
Territory of Hawaii, C.A.Hawaii. 
205 P.2d 616—Caminor v. Territory 
of Hawaii, C.A.Hawaii, 191 P.2d 
148—Palaklko v. Territory of Ha¬ 
waii, C.A.Hawali. 188 F.2d 54. 

(2) Under federal law, a new trial 
is addressed to sound discretion of 
trial Judge, and if such discretion is 
not abused, there is no such violation 
of Federal Constitution or laws as 
would, under the statute before 
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involve^® a substantial,^® and not 

amendment, give court of appeals Ju¬ 
risdiction of appeals from final deci¬ 
sion of supreme court of Hawaii in 
cases involving Constitution or laws 
of United States. 

U.S.—^Abad v. Territory of Hawaii, C. 
A.Hawaii, 206 F.2d 861. 

(3) Grant or denial of new trial 
as appealable generally see infra § 
290(21). 

Appellate Jurisdiction arising from 
matters In Hawaiian court 

In determining whether appeal to 
court of appeals from order of su¬ 
preme court of Hawaii denying writ 
of prohibition to require Judge of 
Hawaiian circuit court to disqualify 
himself was within Jurisdiction con¬ 
ferred on court of appeals by 28 U.S. 
C.A. S 1293, prior to the amendment, 
court of appeals could not consider 
petition in supreme court of Hawaii 
as ancillary to, and part of, the main 
action in circuit court of Hawaii, 
since proceedings before supreme 
court of Hawaii constituted a sepa¬ 
rate and independent action, and Ju¬ 
risdiction, if it existed, of court of 
appeals was required to arise from 
mutters Involved In the supreme 
court of Hawaii. 

U.S.—^Whittemore v. Farrington, C.A. 

Hawaii, 234 F.2d 221. 

44.10 U.S.—Russell & Co. v. People 

of Puerto Rico, C.C.A.Puerto Rico, 
affirmed People of Puerto Rleo v. 
Rus.sell & Co.. 62 S.Ct. 784. 316 U. 
S. 610, 86 L.Ed. 1062, rehearing de¬ 
nied 62 S.Ct. 1030, 316 U.S. 708, 86 
L.Ed. 1776. 

Arroyo v. Puerto Rico Transp. 
Authority, C C A.Puerto Rico, 16 4 
P.2d 748—Fitzsimmons v. Leon, 
C.A.Puerto Rico, 141 F.2d 886. 

45. U.S.—Barcelo v. Saldana, C.C.A. 
Puerto Rico, 54 F.2d 852. 

46. U.S.—Warner v. Territory of 
Hawaii, C.A.Hawaii, 206 F.2d 861— 
}*rensa Insular de Puerto Rico v. 
People of Puerto Rico, C.A.Puerto 
Rico, 189 P.2d 1019—Tonje v. Peo¬ 
ple of Puerto Rico, C.A.Puerto 
Rico, 187 P.2d 1020—Romero v. 
People of Puerto Rioo, C.A.Puerto 
Rico, 182 P.2d 864—Leon v. Tor- 
ruella, G.C.A.Puerto Rico, 99 F.2d 
851—Succession of Tristan! v. Co¬ 
lon, C.C.A.Puerto Rico. 71 F.2d 374 
—Barcelo v. Saldana, C.C A.Puerto 
Rico, 54 F.2d 852—Fukunaga t. 
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merely frivolous^®*^ or colorable,^federal ques- | tion.47 The court of appeals does not have appel- 


Territory of Hawaii, C.C.A.Hawaii, 
33 F.2d 396, certiorari denied 60 S. 
Ct. 39, 280 U.S. 693, 74 L.Ed. 641. 
Denial of ipeedy trial 
Contention that defendants were 
denied speedy trial involved federal 
^luestion requirinff denial of govern¬ 
ment's motion to dismiss for want of 
iurisdiction in court of appeals. 

CJ.S.—Qerardino v. People of Porto 
Rico, C.C.A.Puerto Rico, 29 P.2d 
617. 

Queotioas not reviewahle 

Purely local questions of admissi¬ 
bility of evidence not revlewable on 
writ of error to supreme court of 
Puerto Rico as involving: due process. 
U.S.—Carbonell v. People of Porto 
Rico, C.C.A.Puerto Rico, 27 P.2d 
253. 

Auditor’s claim of Immunity held sub¬ 
stantial 

U.S.—^De J. Cordero v. Prensa Insular 
De Puerto Rico, Inc., C.A.Puerto 
Rico, 169 P.2d 229. 

Substantial federal question held in¬ 
volved in rape prosecution 

U.S.—Colon-Rosich v. People of 
Puerto Rico, C.A.Puerto Rico, 256 
F.2d 393. 

No substantial federal question held 
presented 

(1) On appeal from conviction of 
abortion. 

U.S.—Young V. Territory of Hawaii, 
C.C.A.Hawaii, 160 F.2d 289, certio¬ 
rari denied 67 S.Ct. 1736, 331 U.S. 
849, 91 li.Ed. 1858. 

(2) On appeal from conviction of 
extortion. 

U.S.—Park v. Territory of Hawaii, 
C.A.Hawaii, 208 P.2d 357. 

46.5 U.S.—Prensa Insular de Puerto 
Rico V. I’eople of Puerto Rico, C.A. 
Puerto Rico, 189 F.2d 1019—-Ro¬ 
mero V. People of Puerto Rico, C.A. 
Puerto Rico, 182 F.2d 864—De J. 
Cordero v. Prensa Insular De 
Puerto Rico, Inc., C.A.Puerto Rico, 
169 F.2d 229—Mercado Riera v. 
Mercado Riera, C.C.A.Puerto Rico, 
152 F.2d 86, certiorari denied 66 S. 
Ct. 1010, 328 U.S. 837, 90 L.Ed. 
1612. 

Erroneous interpretation of local 
statute 

(1) Court of appeals regards as I 
wholly fanciful and frivolous any at- ! 
tempt to raise a federal question of 
separation of powers on premise that 
supreme court of Puerto Rico has 
erroneously interpreted a local stat¬ 
ute. 

U.S.—^Agustin V. Ortiz, C.A.Puerto 
Rico, 187 P.2d 496. 

(2) This principle was applied to 
contention that supreme court of 
Puerto Rico, in erroneously constru¬ 
ing the unambiguous language of in¬ 
sular criminal statute, had invaded 


the obvious functions of the legisla¬ 
ture in violation of provisions of 
Constitution and Organic Act as to 
separation of governmental powers. 
U.S.—Romero v. People of Puerto Ri¬ 
co, C.A.Puerto Rico, 182 P.2d 864. 

46.10 U.S.—^Prensa Insular de Puer¬ 
to Rico v. People of Puerto Rico, 
C.A.Puerto Rico, 189 F.2d 1019— 
Romero v. People of Puerto Rico, 
C.A.Puerto Rico, 182 P.2d 864—De 
J. Cordero v. Prensa Insular De 
Puerto Rico, Inc., C.A.Puerto Rico, 
169 F.2d 229—^Mercado Riera v. 
Mercado Riera, C.C.A.Puerto Rico, 
152 P.2d 86, certiorari denied 66 S. 
Ct. 1010, 828 U.S. 837, 90 L..Ed. 
1612. 

47. U.S.—Public Service Commis¬ 
sion of Puerto Rico v. Havemeyor, 
Puerto Rico. 56 S.Ct. 360, 296 U.S. | 
606, 80 L.Ed. 357, rehearing denied 
66 S.Ct. 496, 297 U.S. 727, 80 L.Ed. 
1010. I 

Commercial Ins. Co. v. Ramos, 
C.A.Puerto Rico, 243 F.2d 488— 
Whittemore v. Farrington, C.A.Ha¬ 
waii, 234 F.2d 221—Corretjer v. 
People of Puerto Rico, C.A.Puerto 
Rico, 194 F.2d 527—Romero v. Peo¬ 
ple of Puerto Rico, C.A.Puerto 
Rico. 182 P.2d 864—Mercado Riera 
v. Mercado Riera, C.C.A.Puerto 
Rico, 152 P.2d 86, certiorari de¬ 
nied 66 S.Ct. 1010, 328 U.S. 837, 90 
L.Ed. 1612—^Russell & Co. v. Peo¬ 
ple of Puerto Rico, C.C.A.Puerto 
Rico, 118 F.2d 225, affirmed People 
of Puerto Rico v. Ru.ssell & Co., 
62 S.Ct. 784, 315 U.S. 610, 86 L.Ed. 
1062, rehearing denied 62 S.Ct. 
1030, 316 U.S. 708, 86 L.Ed. 1775— 
Municipality of Rio Piedras v. ,Sor- 
ra, Garabis & Co., C.C.A.Pucrto Ri¬ 
co, 65 P.2d 691—Barcelo v. Sal¬ 
dana, C.C.A.Puerto Rico, 54 P.2d 
852—Kimbrel v. Territory of Ha¬ 
waii, C.O.A.Hawaii, 41 F.2d 740. 
Decisions under former statutes see 
26 C,J. p 961 note 37 [b]. 
Betrospeotivs oo&strnction of statnto 
Appeal from Judgment of Puerto 
Rico supreme court, In which it was 
claimed that court gave retrospec¬ 
tive construction to statute with re¬ 
spect to ftliation, held not to involve 
any substantial federal question 
within Jurisdiction of circuit court 
of appeals. 

U.S.—Succession of Tristanl v. Co¬ 
lon, C.C.A.Puerto Rico, 71 F.2d 374. 

Ballioisiioy of oouplaiat in orimiaal 
proossdlags 

Whether charge In complaint or 
information Is sufficient under terri¬ 
torial statute does not involve Fed¬ 
eral Constitution or laws so as to 
support appeal from supreme court 
of Hawaii. 

U.S.—Kimbrel v. Territory of Ha¬ 
waii, C.CJ^.Hawaii, 41 F.2d 740. 
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▼alidity of Bnerto Bloo Baasonable 
Bents Act 

U.S.—^Rivera v, R. Coblan Chinea & 
Co., C.A.Puerto Rico, 181 F.2d 974. 

Meaning of act rejected by supreme 
court 

Attributing to act of Puerto Rico a 
literal meaning which had been re¬ 
jected by supreme court of Puerto 
Rico and asserting that act as thus 
construed was void for indeffniteness 
under due process of law clause of 
Organic Act did not raise a substan¬ 
tial federal question which would 
give court of appeals Jurisdiction of 
appeal from Judgment of supreme 
court of Puerto Rico affirming a con¬ 
viction for violation of Act. 

U.S.—Romero v. People of Puerto Ri¬ 
co, C.A.Puerto Rico, 182 F.2d 864. 
Insufllolency of evidence to sustain 
conviction 

Contention that evidence was in¬ 
sufficient to sustain conviction in cir¬ 
cuit court of Hawaii of offense of in¬ 
ducing. compelling, or procuring 
named person to practice prostitu¬ 
tion in violation of Hawaiian statute 
raised only a question of general lo¬ 
cal law and not a substantial feder¬ 
al question. 

U.S.—^Warner v. Territory of Hawaii, 
C.A.Hawaii, 206 F.2d 861. 

Questions as to search warrant 
held que.stions of local, not federal, 
law. 

On appeal from Puerto Rico su¬ 
preme court’s Judgment affirming 
Puerto Rico district court's Judg¬ 
ment on conviction for unlawful pos¬ 
session of implements and materials 
utilized in unlawful game pf bolita, 
questions presented as to whether 
search warrant, issued by municipal 
judge after signing of affidavit there¬ 
for by police officer and such Judge 
outside his district, was supported 
by oath, as required by Organic Act, 
were questions of local, not federal, 
law as to ceremonies required to con¬ 
stitute oath and municipal Judge’s 
territorial Jurisdiction to administer 
it, so as to require dismissal of ap¬ 
peal for lack of appellate Jurisdic¬ 
tion. 

U.S.—Tonje v. People of Puerto Ri¬ 
co, C.A.Puerto Rico, 187 F.2d 1020. 

Judgment snstalnlng income tax as- 
■eiement 

Where taxpayer claimed that ap¬ 
plication of Puerto Rican income tax 
provision that income of husband and 
wife should be reported in a single 
Joint return deprived him of property 
without due process of law in viola¬ 
tion of Constitutions of the United 
States and of the commonwealth and 
in violation of the Organic Act, court 
of appeals had appellate Jurisdiction 
over Judgment of the supreme court 
of Puerto Rico sustaining assessment 
of deficiency. 
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late jurisdiction grounded on the presence of a fed- any way, shape, or manner, although it undoubtedly 
eral question to review a final decision of the su- might have been, that question is not before the 
prcme court of Puerto Rico unless the federal ques- court of appeals, on appeal from the judgment of 
tion relied on to sustain the appellate jurisdiction that court, and cannot be relied on as a basis for 
was seasonably raised and properly presented be- the jurisdiction of the court of appeals,^'^•2° 
low,4J.6 and considered by the supreme court in jurisdiction in all 

reaching its decision -lo it is not enough that a other civil cases of appeals from the specified courts 
federal question is merely “lurking in the rec- wherein the value in controversy exceeds the speci- 
ord/*^7.i5 5 o^ where a federal question was not fied statutory amount, exclusive of interest and 

presented to the supreme court of Puerto Rico in costs, ^8 and the value of the object sought to be 


IT.S.—Albanese D’Imperio v. Secre¬ 
tary of Treasury of Puerto Rico, C. 
A.Puerto Rico, 223 F.2d 413, certio¬ 
rari denied 76 S.Ct. 118, 350 U.S. 
874, 100 L.Ed. 772. 

Blgrht of children to chare la estate 

Appeal from Puerto Rican supreme 
court decision that appellants were 
natural children for purpose of bear- 
ins: their father's surname but were 
not heirs entitled to share in his he¬ 
reditary estate, did not involve feder¬ 
al constitutional question, notwith¬ 
standing appellants' contention that 
decision below was wrong and that 
they had thus been deprived of prop¬ 
erly right by commonwealth of Puer¬ 
to Rico acting through its Judicial 
branch. 

U.S.—Marquez v. Aviles, C.A.Puerto 
Rico, 252 P.2d 715. 

47.6 U.S —Mario Mercado E Hljos v. 
Lluberas Pasarell, C.A.Puerto Rico, 
225 F.2d 716, certiorari denied 76 
S.Ct. 309, 350 U.S. 936, 100 L.Ed. 
817, rehearing denied 76 S.Ct. 432, 
360 U.S. 977, 100 L.Ed. 847—Denis 
Maldonado v. Savings and Loan 
Fund Ass’n of Emp. of Government 
of Puerto Rico, C.A.ruerto Rico, 
222 F.2d 78—Prensa Insular de 
Puerto Rico v. People of I’uerto 
Rico, C.A.Puerto Rico, 189 P.2d 
1019—Romero v. People of Puerto 
Rico, C.A.Puerto Rico, 182 F.2d 864 
—Ramos v. Leahy, C.C. A.Puerto 
Rico. Ill F.2d 956. 

Qaestlon raised on motion for reoon- 
sideratlon 

Where accused did not raise any 
question of federal law in either In¬ 
sular district court or supreme court 
of Puerto Rico prior to motion for 
reconsideration filed in latter court 
which was denied without opinion, 
and no reason appeared why federal 
question which he then presented 
could not have been raised at earlier 
stage of proceeding, federal question 
essential to appellate Jurisdiction of 
court of appeals in criminal cases ap¬ 
pealed from supreme court of Puerto 
Rico was not raised in season. 

*U.S.—Corretjer v. People of Puerto 
Rico, C.A.Puerto Rico, 194 P.2d 627 
—Prensa Insular de Puerto Rico v. 
People of Puerto Rico, C.A.Puerto 
Rico, 189 F.2d 1019. 


Qaestioa first arising as result of de¬ 
cision 

Court of appeals has no jurisdic¬ 
tion of appeal from Puerto Rico su¬ 
preme court's decision, affirming con¬ 
victions of defamatory libel under 
Puerto Rico law, on ground that fed¬ 
eral question, which could not have 
been anticipated, as to whether such 
law could be applied to newspaper 
published by defendants without vio¬ 
lating constitutional amendment and 
section of Organic Act guaranteeing 
freedom of press, first arose as re¬ 
sult of decision and hence was timely 
raised and presented in petition, not 
acted on by such court to amend mo¬ 
tion for reconsideration. 

U.S.—Prensa Insular de Puerto Rico 
V. People of Puerto Rico, supra. 
Question as to which revisw is not 
sought 

Federal question raised In supreme 
court of Puerto Rico as to validity of 
a search and seizure did not give 
court of appeals jurisdiction of ap¬ 
peal from judgment of supreme court 
affirming a conviction for violation of 
insular criminal statute, where appel¬ 
lant did not ask court of appeals to 
review ruling of Puerto Rican court 
on such question. 

U.S.—Romero v. People of Puerto Ri¬ 
co, C.A.Puerto Rico, 182 F.2d 864. 

Buie as to supreme oourt of Hawaii 
before amendment 

U.S.—Whittemore v. Farrington, C.A. 
Hawaii, 234 F.2d 221~-Lewis v. 
Territory of Hawaii, C.A.Hawaii, 
210 F.2d 562—^Warner v. Territory 
of Hawaii, C.A.Hawail, 206 F.2d 
851. 

47.10 U.S.—Prensa Insular de Puer¬ 
to Rico V. People of Puerto Rico, 
C.APuerto Rico, 189 P.2d 1019— 
Ramos v. Leahy, C.C.APuerto Ri¬ 
co, 111 F.2d 955. 

Oase disposed of on grounds of local 
law 

"Even then, we do not have appel¬ 
late Jurisdiction if the Supreme Court 
of Puerto Rico disposed of the case 
wholly on grounds of local law, sub¬ 
ject to possible qualifications." 

U.S.—Romero v. People of Puerto 
Rico, C.APuerto Rico, 182 F,2d 
864, 868. 

47.15 U.S.—Prensa Insular de Puer¬ 
to Rico V. People of Puerto Rico, 
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C.A.Puerto Rico, 189 F.2d 1019 — 
Ramos V. Leahy, C.C.A.Puerto Rico, 
111 F.2d 956. 

47.20 U.S.—Mario Mercado E Hijos 
V. Lluberas Pasarell, C.A.Puerto 
Rico, 225 P.2d 715, certiorari de¬ 
nied 76 S.Ct. 309, 350 U.S. 936, 100 
L.Ed. 817, rehearing denied 76 S. 
Ct. 432, 350 U.S. 977, 100 L.Ed. 847. 
48. U.S.—Romero v. People of Puer¬ 
to Rico, C.A.Puerto Rico, 182 F.2d 
864—Leon v. Torruella, C.C.A.Puer- 
lo Rico, 99 F.2d 851—Central Cam- 
balache v. Martinez, C.C.A.Puerto 
Rico, 82 F.2d 37—Luce & Co. v. Cin¬ 
tron, C.C.A.Puerto Rico, 73 P.2d 481 
—Successors of C. & J. FantanzzI v. 
Municipal Assembly of Arroyo, 
Puerto Rico, C.C.A.Puerto Rico, 295 
F. 803, certiorari quashed Munici¬ 
pal Assembly of Arroyo, Puerto Ri¬ 
co, v. Successors of C, & J. Fan- 
tauzzi, 45 S.Ct. 635, 268 U.S. 699, 69 
L.Ed. 1164. 

25 C.J. p 962 note 42. 

Amount under former statutes on 
appeals from United States Court 
for China see 25 C.J. p 324 note 31. 
Question of local law 
Where value in controversy did not 
exceed $5,000 exclusive of interest 
and costs, the court of appeals for the 
first circuit had no jurisdiction of ap¬ 
peal from the supreme court of Puer¬ 
to Rico, in so far as the appeal might 
involve a question of local law. 

U.S.—Commercial Ins. Co. v. Ramos, 
C.A.Puerto Rico, 243 F.2d 488. 

Suit involving money and title to 
land 

On appeal from a decree of the 
supreme court of Puerto Rico, in a 
suit Involving not only a money 
award, but also title to land, the 
value of the land enters into the 
amount involved for Jurisdictional 
purpose.^. 

U.S.—Ayllon v. Gonzalez, C.C.A.Puer¬ 
to Rico, 288 F. 28, reversed on oth¬ 
er grounds B. Fernandez & Bros. v. 
Ayllon, 45 S.Ct. 62, 266 U.S. 144, 69 
L.Ed. 209. 

Appeal only as to coats 
Circuit court of appeals held with¬ 
out Jurisdiction to entertain appeal 
from order or decree of supreme 
court of Puerto Rico affirming an 
order taxing costs, including attor¬ 
ney's fees, against plaintiff in a cer- 
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protected is the matter in controversy which deter¬ 
mines jurisdiction. it is not always the sum de¬ 
manded or claimed which controls, but the juris- 


86 C.J.S. 

diction depends on the amount or value which is 
actually in controversy between the parties^® as 
the case stands in the court of appcals.^i 


tain sum, since, after excluding costs, 
no sum remained in dispute. 

U.S.—Luce & Co. V. Cintron, C.C.A. 

Puerto Rico, 73 F.2d 481. 

Suit to set aside tax appraisal 
In determining whether amount in 
controversy in suit to set aside tax 
appraisal was sufficient to sustain ap¬ 
peal, tax for particular year involved 
was only tax relevant; suit to set 
aside tax appraisal for year in which 
taxpayer, if not entitled to exemption, 
would be liable for taxes in amount 
of $2,957.96 did not involve jurisdic¬ 
tional amount of $5,000 required to 
sustain appeal, notwithstanding tax¬ 
es for other years to which decision 
would be applicable exceeded $5,000. 
U.S.—Sociedad Espanola De Auxllio 
Mutuo Y Beneflcencia De Puerto 
Rico V. Buscaglia, C.C.A.Puerto Ri¬ 
co, 164 F.2d 745, certiorari denied 
68 S.Ct. 790, 333 U.S. 867, 92 L.Ed. 
1145. 

Buspensloa of attorney 

Where disciplinary proceedings re¬ 
sulted in an order by the supreme 
court of Hawaii .suspending attorney 
from practice of law for one year, 
and attorney filed an uncontroverted 
affidavit that her annual net income 
from practice of law had been for 
years, and would continue foresee- 
ably, in excess of $5,000, court of ap¬ 
peals had jurisdiction of appeal from 
order of suspension. 

U.S.—In re Sawyer, Hawaii, 79 S.Ct. 
1376, 360 U.S. 622, 3 L.Ed.2d 1473. 

Several persons In suit; aggregate of 
claims 

(1) If several persons are joined 
in suit and have a common and un¬ 
divided interest, although separable 
as between themselves, the amount of 
joint claim or liability will be test of 
jurisdiction; but where their inter¬ 
ests are distinct, and they are joined 
for sake of convenience only, and be¬ 
cause they form a class of parties 
whose rights or liabilities arose out 
of same transaction, or have relation 
to common fund or mass of property 
sought to be administered, such dis¬ 
tinct demands or liabilities cannot be 
aggregated together for purpose of 
giving court jurisdiction by appeal, 
but each must stand or fall by Itself 
alone. 

U.S.—Denis Maldonado v. Savings and 
I..oan Fund Ass’n of Emp. of Gov¬ 
ernment of Puerto Rico, C.A.Puerto 
Rico, 222 F.2d 78. 

(2) Where plaintiffs, in action for 
declaratory judgment with respect to 
system cstablKshed for mutual insur¬ 
ance of t^mployees of government 
against physical disability or death, 
were each asserting separate and dis¬ 
tinct interest in separate funds (a. 


separate assessment having been 
levied for each beneficiary), and they 
were joined together only for sake of 
convenience and economy, and the 
most that could be said was that they 
had community of interest in reduc¬ 
ing amount of deductions for reserve 
fund, and that perhaps their claims 
were derived from single Instrument, 
(the Legislative Act as amended) 
their claims could not be aggregated 
for purposes of giving court of ap¬ 
peals jurisdiction over appeal from 
declaratory judgment of supreme 
court of Puerto Rico. 

U.S.—Denis Maldonado v. Savings 
and Loan Fund Ass'n of Emp. of 
Government of Puerto Rico, supra. 

49. U.S.—Robert Hind, limited, v. 
Silva, C.C.A.Hawaii, 75 P.2d 74. 

Value of right not measurable la dol¬ 
lars 

Where the value of the right 
claimed cannot be measured in dol¬ 
lars, it cannot be said that such value 
exceeds the jurisdictional amount; 
requirements of statutes predicating 
federal jurisdiction on presence of a 
specified amount or value in contro¬ 
versy are not mot by claims for relief 
not reducible to monetary statement. 
U.S.—Whittemore v. Farrington, C.A. 

Hawaii, 234 P.2d 221. 

Suit to cancel release 
Rule that probative effect and val¬ 
ue of decree in other litigation do 
not constitute the test of amount in 
controversy determining jurisdiction 
was not applicable to suit to cancel 
release given by person injured in 
automobile accident, where entire 
controversy might be settled in one 
action for damages; and the value 
in controversy in suit to cancel re¬ 
lease given by person injured in au¬ 
tomobile accident was held to exceed 
five thousand dollars jurisdictional 
amount necessary for appeal of civil 
case to circuit court of appeals from 
supreme court of territory of Hawaii 
where plaintiff had commenced ac¬ 
tion against defendant for twenty- 
five thousand dollars damages alleged 
to have resulted from accident and 
affidavit alleged that value of right 
to maintain suit exceeded five thou¬ 
sand dollars exclusive of interest and 

U.S.—Robert Hind, Limited, v. Sil¬ 
va. C.C.A.Hawail, 75 F.2d 74. 
Appointment of trustee 

(1) Where value of services to be 
rendered by successor trustee of trust 
in the future was highly speculative 
and had not been established, fees 
which successor trustees might re¬ 
ceive could not bo considered in de¬ 
termining whether amount in contro¬ 
versy exceeded $5,000 so as to give 
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court of appeals jurisdiction of ap¬ 
peal frqm judgment of supreme court 
of Hawaii denying writ of prohibition 
to compel judge of circuit court of 
Hawaii to disqualify himself in ac¬ 
tion involving appointment of succes¬ 
sor trustee. 

U.S.—^Whittemore v. Farrington, C.A, 
Hawaii, 234 F.2d 221. 

(2) Where annual income of trust 
was about $20,000, and therefore com¬ 
missions payable to three tru.stecs, 
assuming no extraordinary events, 
would total only $1,100 annually, 
court of appeals did not have juris¬ 
diction of such appeal on ground that 
value in controversy exceeded $5,000. 
U.S.—^Whittemore v. Farrington, su¬ 
pra. 

50. U.S.—Municipality of Rio Pied- 
ras V. Serra, Garubis & Co., C.C.A. 
Puerto Rico, 65 F.2d 691. 

Hawaii.—Makainai v. Lalakea, 29 
Hawaii 846. 

Partition snit 

Amount in controversy in parti¬ 
tion suit was within jurisdiction of 
circuit court of appeals when de¬ 
creased value from partition in kind 
would amount to ten thou.sand dol¬ 
lars. 

U.S—Saurl v. Saurl, C.C.A.Puerto 
Rico, 45 F.2d 90. 

To examine oorpoi’ate books 
Mandamus to permit stockholder's 
examination of corporation’s book.s 
did not involve five thousand dollars 
jurisdictional minimum, notwith¬ 
standing claim of damages from u.se 
of information. 

U.S.—Arias v. Usera, C.C.A.Puerto 
Rico, 38 F.2d 236. 

Suit to vacate attachment 
On appeal from judsmont of su¬ 
preme court of Puerto Rico refusing 
to vacate attachment in aid of judg¬ 
ment on note, the “value in contro¬ 
versy” as determining jurisdiction of 
reviewing court was not amount of 
the note, but either the value of 
property subject to the attachment, 
or the amount still owing on the 
Judgment debt for which the attached 
property stood security, whichever 
was the smaller. 

U.S.—De La Torre v. National City 
Bank of New York, C.C.A.Puerto 
Rico, 110 F.2d 381. 

Oollateval qnestions necessary to a 
determination of the matter before 
the court, whether or not giving rise 
to estoppel by Judgment, may not be 
considered in computing jurisdiction¬ 
al amount in controversy. 

U.S.—Whittemore v. Farrington, C.A. 
Hawaii. 234 F.2d 221. 

51. U.S.—De La Torre v. National 
City Bank of New York, C.C.A. 
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Matters conceded, admitted, or waived by the 
parties are not considered in determining the ap¬ 
pellate jurisdiction.52 Appellants have the burden 
of proving the jurisdictional amount.53 A statutory 
provision authorizing affidavits or other competent 
evidence to show the amount in controversy where 
such amount is not otherwise satisfactorily disclosed 
on the record has been held a confirmation of the 
previously approved practice and where such an 
affidavit is not controverted, the court of appeals 
will assume it to be true.^^-® 


§ 290(3). Dependent on Nature and Scope of 
Decision 

Except as otherwise provided by statute, In order 
that there may be a review of a decision by a court of 
appeals, a final Judgment, order, or decree must have 
been rendered in the cause. 

An appeal to a court of appeals will not lie from 
an interlocutory decision except where it is ex¬ 
pressly permitted by statute,^^ and the general rule, 
subject to such exception, is that, in order that there 
may be a review of a decision, a final judgment, 


Puerto Rico, 110 F.2d 381—Munici¬ 
pality of Itio Piedras v. Serra, Gar- 
abis & Co., C.C.A.Puerto Rico, 66 F. 
61)1. 

To recover back salary 

Where appeal was allowed from 
Judirment of supreme court of Puer¬ 
to Rico, affirming dismissal of man¬ 
damus proceeding of civil service 
employee to obtain reinstatement and 
payment of back salary of two thou¬ 
sand dollars a year, after more than 
three years had elapsed since em¬ 
ployee had occupied office, amount In 
controversy held within Jurisdiction 
of circuit court of appeals. 

U.S.—^Montes v. Sancho, C.C.A.Puerto 
Rico. 82 F.2d 26. 

62. U.S.-—Municipality of Rio PJed- 
ras v. Serra, Garabla & Co., C.C.A. 
Puerto Rico, 66 F.2d 691. 

Admlssloa of part due 

An action is not within the Juris¬ 
diction of the appellate court where 
the amount of the Judgment, less the 
iirnuunt admitted as due, is less than 
the Jurisdictional limit. 

U.S.—Municipality of Rio Piedras v. 
Serra, Garabis & Co., supra. 

53. U.S.—D© La Torre v. National 
City Bank of New York, C.C.A. 
Puerto Rico, 110 F.2d 381. 
Hawaii.—Kahaulello v. Ihlhl, 24 Ha¬ 
waii 686. 

64. U.S.—^De La Torre v. National 
City Bank of New York, C.C.A. 
Puerto Rico, 110 F.2d 881. 
Olsmissal of appeal 

On appeal from Judgment of Puer¬ 
to Rico supreme court refusing to 
vacate attachment in aid of Judg¬ 
ment, where neither the petition for 
appeal nor record of prior appeal 
from the Judgment showed the value 
in controversy, and three years had 
elapsed since the time of last valua¬ 
tion shown in the record, petition for 
appeal might have been disallowed 
and reviewing court would dismiss 
the appeal unless appellants would 
flle affidavits within a specified time 
showing that value in controversy 
exceeded five thousand dollars. 

U.S.—De La Torre v. National City 
Bank of New York, supra. 


S.Ct. 1376, 360 U.S. 622, 3 L.Ed.2d 
1473. 

Fullana Corp. v. Puerto Rico 
Planning Bd., C.A.Puerto Rico, 267 
F.2d 355. 

65. U.S.—^Mesabi Iron Co. v. Reserve 
Min. Co., C.A.Minn., 270 P.2d 667— 
Peterson v. Brotherhood of Loco¬ 
motive Firemen and Enginemen, C. 
A.Ind., 268 F.2d 667—^MacAlister v. 
Guterma, C.A.N.Y., 263 F.2d 66— 
Lumbermens Mut. Ins. Co. of Mans¬ 
field, Ohio, v. Cantex Mfg. Co., C.A. 
Ga., 262 F.2d 63—^New Amsterdam 
Caa. Co. V. B. L. Jones & Co., C.A. 
Ga., 264 F.2d 917—King v. Califor¬ 
nia Co., C.A.M1SS., 224 F.2d 193, re¬ 
hearing denied 236 F.2d 413, cer¬ 
tiorari denied 77 S.Ct. 669, 362 U.S. 
1007, 1 L.Ed.2d 661—Kris Petrole¬ 
um, Limited, v. Stoddard, C.A. 
Wash., 221 F.2d 801—E. I. Du Pont 
De Nemours Co. v. Hall, C.A.S.C., 
220 F.2d 614—Wynn v. R. F. C., C. 
A.Cal., 212 F.2d 963—U. S. Sugar 
Corp. V. Atlantic Coast Line R. Co., 
C.A.Fla., 196 F.2d 1015—Mandel v. 
IT. S.. C.A.Pa., 191 F'.2d 164, af¬ 
firmed 72 S.Ct. 849, 343 U.S. 427, 
96 L.Ed. 1051, rehearing denied 73 
S.Ct. 47, 344 U.S. 848, 97 L.Ed. 660 
—Clinton Foods v. U. S., C.A.W.Vn., 
188 F.2d 289, certiorari denied 72 
S.Ct. 45, 342 U.S. 825. 96 L.Ed. 624 
—Lewis V. E. I. Du Pont De Ne¬ 
mours & Co., C.A.Ga., 183 P.2d 29 
—Hartford Acc. & Indem. Co., to 
Use of Silva v. Interstate Equip¬ 
ment Corp., C.A.N.J., 176 F.2d 419. 
certiorari denied Interstate Equip¬ 
ment Corp. V. U, S. District Court 
for Dist. of N. J., 70 S.Ct. 250, 338 

U. S. 899, 94 L.Ed. 663, and Inter¬ 
state Equipment Corp. v. U. S. Dis¬ 
trict Court for Dist. of N. J., 70 S. 
Ct. 260, 338 U.S. 900, 94 L.Ed. 653 
— ^Abbe V. New York, N. H. & H. R. 
Co., C.A.N.Y., 171 F.2d 387—R. F. C. 

V. Kats, C.C.A.Cal., 166 F.2d 215— 

Dowling Bros. Distilling Co. v. U. 
S., C.C,AKy., 163 F.2d 363, certio¬ 
rari denied Qould v. U. S., 66 S.Ct. 
1120, 328 U.S. 848, 90 L.Ed. 1622, re¬ 
hearing denied 67 S.Ct. 29, 329 U.S. 
820, 91 L.Ed. 698—^Kuhn v. Canteen 
Food Service, C.C.A.IU., 160 F.2d 
66 —Skirvln v. Mesta, C.C.A.Okl., 
141 F.2d 668—^Matthews v. Correa, 
C.C.A.N.Y.. 131 F.2d 697—In re 
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, Prlndible. C.C.A.Pa., 116 F.2d 21— 

I Public Service Commission of 

I Pennsylvania v. Philadelphia Rapid 

Transit Co., C.C.A.Pa., 82 F.2d 481, 
certiorari denied Citizens Passen¬ 
ger Ry. Co. of Philadelphia v. Pub¬ 
lic Service Commission of Com¬ 
monwealth of Pennsylvania, 56 S. 
Ct. 938, 298 U.S. 673, 80 L.Ed. 1395 
—Childs v. Ultramares Corporation, 
C.C.A.N.Y., 40 F.2d 474—O'Brien v. 
Lasher. C.C.A.Conn., 266 F. 215. 

Caddo Tribe of Oklahoma v. U. S., 
Ct.Cl., 166 F.Supp. 727. 

D.C.—David V. District of Columbia, 
187 F.2d 204, 88 U.S.App.D.C. 92. 
"It has long been the policy of the 
federal courts not to grant appeals 
from interlocutory Judgments unless 
required so to do." 

U.S.—^Leonard v. Socony-Vacuum Oil 
Co., C.C.A.Wis., 130 P.2d 636, 636, 
Abbreviation of lawsuit 

Inducement to interlocutory ap¬ 
peals, in cases other than those pro¬ 
vided by statute, often appears to 
come from an attempt of a trial court 
to press the abbreviation of a law¬ 
suit beyond what is really feasible; 
If such abbreviation is denied, appeal 
does not lie; and the same result fol¬ 
lows its grant where this does not 
settle all matters arising out of a 
.single transaction or occurrence. 
U.S.—Audi Vision Inc., v. RCA Mfg. 
Co., C.C.A.N.Y., 136 F.2d 621, 147 
A.L.R. 674. 

Mero device of assignment, volun¬ 
tary or by act of law. Is not an ade¬ 
quate basis for overturn of settled 
federal rule against appealability of 
Interlocutory orders not granted by 
special statutes. 

U.S.—Clark v. Taylor, C.C.A.N.Y., 163 
F.2d 940. 

Under f onner Dlstriot of Columbia 
statute, repealed May 24, 1949, review 
might be had of any interlocutory or¬ 
der, in the discretion of the court of 
appeals, whenever it was made to 
appear to that court on petition that 
it would be in the interest of Justice 
to allow such appeal. 

D.C.—^Hutchins v. Dante, 47 App.D.C. 
99—^Parish v. Hedges, 84 App.D.C. 
21 . 

8 C.J. p 440 note 36—25 C.J. p 987 note 

28 . 


64.5 U.S.—^In re Sawyer, Hawaii, 79 
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order, or decree must have been rendered or issued | in the cause, 


66. U.S.—Catlln v. U. S.. Ill.. 66 S. 
Ct. 631, 324 U.S. 229, 89 L.Ed. 911— 
Boche V. Evaporated Milk Ass’n, 
Cal., 63 S.Ct. 938, 319 U.S. 21, 87 L. 
Ed. 1185—Beeves v. Beardall, 62 S. 
Ct. 1086, 316 U.S. 283, 86 L.Ed. 1478. 

Mesabi Iron Co. v. Beserve Min. 
Co., C.A.Minn., 270 F.2d 667—Man¬ 
ufacturers Cas. Ins. Co. v. Arapa¬ 
hoe Drilling Co., C.A.N.M., 267 F.2d 
5—^Arny v. Philadelphia Transp. 
Co., C.A.Pa., 266 F.2d 869—^Missouri 
Pac. B. Co. v. Fusilier, C.A.La., 256 
F.2d 278—Beagan v. Trader.s & 
General Ins. Co., C.A.La., 256 F.2d 
846—People of U. S., ex rel. Kelly 
V. Bibb, C.A.I11., 266 F.2d 772— 
Aubertin v. State Farm Mut. Auto 
Ins. Co., C.A.La., 252 F.2d 96—Mc¬ 
Manus V. Delta Fire & Cas. Co., C. 

A. La., 261 F.2d 496—Application of 
L. B. & W. 4217, C.A.Alaska, 238 F. 
2d 163—^Montgomery Ward & Co. v. 
Collins’ Estate, Inc., C.A.S.C., 237 
F.2d 253—Stone v. Wyoming Su¬ 
preme Court, C.A.Wyo., 236 F.2d 
275—Atchison. T. & S. F. By. Co. v. 
Jackson, C.A.Kan., 235 F.2d 390— 
Siebrand v. Gossnell, C.A.Ariz., 234 
P.2d 81—^Richards v. Juneau Inde¬ 
pendent School Dist., C.A.Alaska. 
233 P.2d 138—Atlantic Coast Line 

B. Co. v. Sonenshlne, C.A.S.C., 226 
P.2d 220—^King v. California Co., C. 
A-Mlss., 224 F.2d 193, rehearing de¬ 
nied 236 F.2d 413, certiorari denied 
77 S.Ct. 669, 362 U.S. 1007, 1 L.Ed.2d 
561—E. I. Du Pont De Nemours Co. 
V. Hall. C.A.S.C., 220 F.2d 514—In 
re Sylvania Elec. Products, C.A. 
Mass., 220 F.2d 423—Bailey v. City 
of Anchorage, Alaska, C.A.Alaska, 
219 F.2d 691—Virgin Islands Bar 
Ass’n v. Dench, C.A.Vlrgln Islands, 
216 P.2d 810—Libby, McNeill & 
Libby V. Alaska Indus. Bd.. C.A. 
Alaska. 216 F.2d 781—Wynn v. B. i 
F. C., C.A.Cal., 212 P.2d 963—Katz- 
man v. Hoffman, C.A.Pa., 211 F.2d j 
701—Stewart v. Lincoln-Douglas 
Hotel Corp., C.A.IH., 208 F.2d 379— 
Lunn V. F. W. Wool worth Co., C.A. 
C!al., 207 F.2d 174, certiorari denied 
74 S.Ct. 224, 346 U.S. 900, 98 L.Ed. 
401, rehearing denied 74 S.Ct. 308, 
346 U.S. 928, 98 L.Ed. 420, and mo¬ 
tion denied, C.A., 210 F.2d 159— 
Long V. Union Pac. B. Co., C.A.Kan., 
206 P.2d 829—U. S. Sugar Corp. v. 
Atlantic Coast Line B. Co., C.A.Pla., 
196 F.2d 1016—Bendlx Aviation 
Corp. v. Glass, C.A.Pa., 195 F.2d 
267—Tauzin v. Saint Paul Mercury 
Indem. Co., C.A.La., 196 F.2d 223— 
Kanatser v. Chrysler Corp., C.A. 
Okl., 196 F.2d 104—Jarecki v. Whet¬ 
stone, C.A.I11., 192 P.2d 121—Stec- 
cone V, Morse-Starrett Products 
Co., C.A.C:al., 191 P.2d 197—Mandel 
V. U. S., C.A.Pa., 191 P.2d 164, af¬ 
firmed 72 S.Ct. 849, 343 U.S. 427, 96 
L.Ed. 1061, rehearing denied 73 S. 
Ct. 47, 344 U.S. 848, 97 L.Ed. 660— 


Clinton Foods v. U. S.. C.A.W.Va., 
188 P.2d 289, certiorari denied 72 S. 
Ct. 45, 342 U.S. 826, 96 L.Ed. 624— 
County Bank, Greenwood, S. C. v. 
First Nat. Bank of Atlanta, C.A.S. 
C., 184 P.2d 162—Lewis v. E. I. 
Du Pont De Nemours & Co., C.A. 
Ga., 183 F.2d 29, 21 A.L.R.2d 767— 
Healy v. Pennsylvania R. Co., C.A. 
Pa., 181 P.2d 934—U. S. v. Certain 
Parcels of Land in Borough of 
Manhattan, City and State of New 
York, C.A.N.T., 179 P.2d 301—Hart¬ 
ford Acc. & Indem. Co., to Use of 
Silva V. Interstate Equipment 
Corp., C.A.N.J.. 176 P.2d 419, cer¬ 
tiorari denied Interstate Equip¬ 
ment Corp. V. U. S. District Court 
for Dlst. of N. J., 70 S.Ct. 250, 338 

U. S. 899, 94 L.Ed. 663, and Inter¬ 
state Equipment Corp., v. U. S. Dis¬ 
trict Court for Dist. of N. J., 70 S. 
Ct. 260, 338 U.S. 900, 94 L.Ed. 563— 
McAlister v. C. J. Dick Towing Co., 
C.A.Pa., 176 P.2d 662—Tye v. Hertz 
Drivurself Stations, C.A.Pa., 173 F. 
2d 317—Breeding Motor Freight 
Lines v. R. F. C.. 172 F.2d 416, cer¬ 
tiorari denied 70 S.Ct. 64, 338 U.S. 
814, 94 L.Ed. 493, Breeding Motor 
Coaches v. R. F. C., C.A.Okl., 70 S. 
Ct. 54, 338 U.S. 814, 94 L.Ed. 493, 
and Breeding v. R. F. C., 70 S.Ct. 
64, two cases, 338 U.S. 814, 94 L. 
Ed. 493—Dostal v. Baltimore & O. 

R. Co., C.A.Pa., 170 P.2d 116—U. S. 

V. Heckinger, C.C.A.N.Y., 163 P.2d 
472—U. S. V. Kansas City, Kan., C. 
C.A.Kan., 169 P.2d 126—St. Louis 
Amusement Co. v. Paramount Film 
Distributing Co., C.C.A.Mo., 168 F. 
2d 30—Baltimore & O. R. Co. v. 
United Fuel Gas Co., C.C.A.W.Va., 
164 F.2d 646—^Dowling Bros. Dis¬ 
tilling Co. V. U. S., C.C.A.Ky., 163 
F.2d 363, certiorari denied Gould v. 

U. S., 66 S.Ct. 1120, 328 U.S. 848, 90 
L.Ed. 1622, rehearing denied 67 S. 
Ct. 29, 329 U.S. 820, 91 L.Ed. 698— 
Bowles V. Culhane, C.C.A.I11., 151 F. 
2d 604—Balicki v. Central Grey¬ 
hound Lines of N. Y., C.C.A.Pa., 160 
P.2d 402—Kummer v. U. S., C.C.A. 
Mich., 148 P.2d 191—Blanton v. 
Pacific Mut. Life Ins. Co., C.C.A.N. 
C., 146 P.2d 726—Kasishke v. Baker, 
C.C.A.Okl., 144 P.2d 384—Skirvin 

V. Mesta, C.C.A.Okl., 141 F.2d 668— 
Turnbull v. U. S., C.C.A.Mich., 139 
F.2d 126—State Tax Commission of 
Utah V. U. S., C.C.A.Utah, 136 F.2d 
903—Crutcher v. Joyce, C.C.A.N.M., 
134 F.2d 809—^National Nut Co. of 
California v. Kelling Nut Co., C.C. 
A.I11., 134 F.2d 632—Sinclair Re¬ 
fining Co. v. Tompkins, C.C.A.Miss., 
133 F.2d 198—^Dempsey v. Guaranty 
Trust Co. of New York, C.C.A.Ill., 
131 F.2d 103, certiorari denied 63 

S. Ct. 761, 318 U.S. 769, 87 L.Ed. 1139 
—Leonard v. Socony-Vacuum Oil 
Co., C.C.A.Wi8„ 130 F.2d 636—Borg- 
Warner Corporation v. Whitney, C. 
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rulings of the court not making a 

C-A.Mich.. 121 P.2d 444—Atwater 
V. North American Coal Corpora¬ 
tion, C.C.A.N.Y., 111 F.2d 125—Gil¬ 
lespie V. Schram, C.C.A.Mich., 108 
F.2d 39—Bowles v. Commercial 
Casualty Ins. Co., C.C.A.Va., 107 
F.2d 169—Shultz v. Manufacturers 
& Traders Trust Co., C.C.A.N.Y., 
103 P.2d 771—Hunter v. Federal 
Life Ins. Co., C.C.A.Ark., 103 P.2d 
192—In re Finkelstein, C.C.A.N.Y., 
102 P.2d 688—Hyman v. McLendon, 

C.C.A.S.C., 102 F.2d 189, certiorari 
denied 60 S.Ct. 74, 308 U.S. 563, 84 
L.Ed. 472—Grand Trunk Western 

R. Co. V. McHie, C.C.A.Mich., 100 
F.2d 86—Houston Natural Gas Cor¬ 
poration V. Securities and Exchange 
Commission, C.C.A., 100 F.2d 6— 
Cosme V. Marquez, C.C.A.Puerto 
Rico, 94 P.2d 908—Thompson v. 
Murphy. C.C.A.Mo.. 93 F.2d 38— 
Rodriguez v. Arosemena, C.C.A. 
Canal Zone. 91 F.2d 219—Electrical 
Research Products v. Gross, C.C.A. 
Alaska, 86 P.2d 926—Zimmern v. U. 

S. , C.C.A.Ala., 80 P.2d 993, reversed 
on other grounds 66 S.Ct. 706, 298 

U. S. 167, 80 L.Ed. 1116—Jones v. 
Securities and Exchange Commi.s- 
sion, C.C.A.N.Y., 79 F.2d 617—Re¬ 
public Supply Co. of California v. 
Richfield Oil Co. of California, C. 
C.A.Cal., 74 P.2d 907, certiorari de¬ 
nied Cities Service Co. v. Armsby, 
66 S.Ct. 94, 296 U.S. 683, 80 L.Ed. 
412—Demulso Corporation v. Treto- 
lite Co., C.C.A.Okl., 74 P.2d 806— 
Cole V. Rustgard, C.C.A.Alaska, 68 
F.2d 316—Highway Engineering & 
Construction Co. v. Hillsborough 
County, C.C.A.Pla., 67 F.2d 439, cer¬ 
tiorari denied 64 S.Ct. 373, 290 U.S. 
705, 78 L.Ed. 605—Commonwealth 
of Pennsylvania, to Use of Nice 
Ball Bearing Co. v. Sterrett, C.C.A. 
Pa., 66 P.2d 881—Bronx Fire Ins. 
Co. v. Wasson, C.C.A.Kan., 62 F. 
2d 666—Hunt v. U. S., C.C.A.Colo., 
63 F.2d 33.3—R. M. Hollingshead Co. 

V. Bassick Mfg. Co., C.C.A.Tenn., 50 
F.2d 692, rehearing denied 53 F.2d 
470—Dodge Mfg. Co. v. Patten, C. 
C.A.Ind., 43 P.2d 472—Pioneer 
Grain Corporation v. Chicago, M. & 
St. P. Ry. Co., aCA.Minn., 42 P.2d 
1009—City of Louisa v. Levi, C.C. 
A.Ky., 40 P.2d 512—Triangle Elec¬ 
tric Co. V. Foutch, C.C.A.Mo., 40 F. 
2d 353—City and County of San 
Francisco v. McLaughlin, C.C.A. 
Cal., 9 F.2d 390—The Edgewood, C. 
C.A.Virgin Islands, 279 F. 348—H. 
Ward Leonard, Inc., v. Maxwell 
Motor Sales Co., N.Y., 246 F. 946, 
169 C.C.A. 217. 

Guaranty Trust Co. of New York 
V. Chicago, M. & St .P. Ry. Co., D.C. 
Ill., 16 P.2d 448. 

McGhee v. Leitner, D.C.Wis., 41 
F.Supp. 674. 

D.C.—O’Brien v. Harrington, 233 P.2d 
17, 98 U.S.APP.D.C. 138—David v. 
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final disposition of the case are not reviewable.*^® ** is based on a long-established policy against piece- 
The Federal Rules of Civil Procedure, 28 U.S.C.A., meal®'^-® appeals, or, as they have also been called, 

have worked no modification of this rule,^^ which 


District of Columbia* 187 F.2d 204, 
88 U.S.App.D.C. 92. 

8 C.J. p 433 note 7—25 C.J. p 966 notes 
84, 86, p 967 note 87. 

Appeals to court of appeals from 
final decrees in patent infringe¬ 
ment suits see Patents § 336. 

Derisions reviewable under bank¬ 
ruptcy acts see Bankruptcy § 608. 
“Normally, the Courts of Appeals 
review only final orders.” 

TT.S.—Orleans Parish School Bd. v. 
iJu.sh, C.A.L.a., 252 F.2d 263, 255, 
certiorari denied. 78 S.Ct. 1008, 366 
U.S. 969, 2 L.Ed.2d 1074. 

Final and complete Judgment 
U.S.—Beury v. Beury, C.A.W.Va.. 222 
F.2d 4 64. 

Final and decisive orders and Jndg. 
ments 

U.S.—Kuhn V. Canteen Food Service, 

C. C.A.Tll., 160 F.2d 66. 

Accepted and sensible policy 

U.S —Biggers v. Bankers Bond Co., 

D. C.Ky., 171 F.Supp. 94. 

Function of the court of appeals is 

to pass on final judgments from 
whJch appeals are properly taken. 
U.S.—Atwood V. King, C.C.A.Ter., 
163 F.2d 104. 

“Decision;” “final decisions” 

(1) Word “decision,” within stat¬ 
ute declaring that courts of appeals 
have jurisdiction of appeal from final 
derision of federal district courts 
means judicial decision. 

D.C.—Brooks v. Laws, 208 F.2d 18, 92 
U.S.App.D.C. 367. 

(2) Under statute permitting ap¬ 
peals only from a final decision, the 
word “decision” is equivalent to 
judgment, broadly defined in Federal 
Rules of Civil Procedure, Rule 64 
(a), 28 U.S.C.A., including a decree 
and any order from which an appeal 
lies. 

U.S.—In re Forstner Chain Corp., C.A. 
R.I., 177 P.2d 672. 

(3) A “final decision,” within stat¬ 
ute, means final judgment or decree. 
U.S.—Kasishke v. Baker, C.C.A.Okl., 

144 F.2d 384—Karl Kiefer Mach. 
Co. V. U. S. Bottlers Machinery Co., 
C.C.A.Ill., 108 P.2d 469. 

Dofiuitlve Judgment or order 

(1) An appealable decision, within 
meaning of statute dealing with ap¬ 
peals to courts of appeals, involves 
the idea of a definitive Judgment, or. 
der, or decree determining something 
more than a mere procedural incident 
in a lawsuit, and a judgment defini¬ 
tively adjudicating a claim for relief 
in a civil action clearly comes within 
it. 

U.S.—Bendix Aviation Corp. v. Glass, 
C.A.Pa., 196 F.2d 267. 


(2) By statute, courts of appeals 
will, in most instancc.s, refuse to en¬ 
tertain an appeal from any non¬ 
definitive judgment. 

U.S.—Segundo v. U. S., C.A.Cal., 221 
F.2d 296. 

Under fonner conformity act, it 

was not necessary to follow state 
practice with respect to the finality 
of a judgment or decree for the pur¬ 
pose of review. 

U.S.—U. S. V. Nordbye, C.C.A., 76 F. 
2d 744, certiorari denied Love v. 
Nordbye, 66 S.Ct. 103, 296 U.S. 672, 
80 L.Ed. 404. 

25 C.J. p 825 note 63. 

Former District of Columbia statute 

(1) Under statute of District of 
Columbia, repealed May 24, 1949, an 
appeal or writ of error could be taken 
to the court of appeals only from a 
final Judgment, order, or decree, sub¬ 
ject to statutory exceptions. 

D.C.—Stewart v. Roberts. 154 F.2d 
697, 80 U.S.App.D.C. 406—^American 
Federation of Labor v. National 
Labor Relations Board, 103 P.2d 
933, 70 App.D.C. 62, affirmed 60 S. 
Ct. 300, 308 U.S. 401, 84 L.Ed. 347 
—Southland Industries v. Federal 
Communications Commission, 99 F. 
2d 117, 69 APP.D.C. 82—Roth v. 
Mercantile Bank of Washington, 41 
App.D.C. 293. 

3 C.J. p 433 note 7. 

(2) Review might be had, under the 
statutes, of the final judgments of 
the municipal court. 

D.C.—Serkowich v. Wardell, 102 F.2d 
263, 69 App.D.C. 389. 

(3) Review might be had of the 
final orders. Judgments, and decrees 
of the supreme or district court. 

D.C.—Jacobsen v. Jacobsen, 126 F.2d 

13, 76 U.S.APP.D.C. 223. 

26 C.J. p 986 notes 9 [a], 10. 

66.5 U.S.—Mesabi Iron Co. v. Re¬ 
serve Min. Co., C.A.Minn., 270 F. 
2d 567. 

67. U.S.—^Leonard v. Socony-Vacu- 
um Oil Co., C.CA..Wis., 130 F.2d 
535. 

57.5 U.S.—Sears, Roebuck & Co. v. 
Mackey, Ill., 76 S.Ct. 896, 361 U.S. 
427, 100 L.Ed. 1377, rehearing de¬ 
nied 77 S.Ct. 21, 362 U.S. 869, 1 L. 
Ed.2d 69—Baltimore Contractors v. 
Bodlnger, 76 S.Ct. 249, 348 U.S. 176, 
99 L.Ed. 233—Cobbledick v. U. S., 
60 S.Ct. 640, 309 U.S. 323, 84 L.Ed. 
783. 

Peterson v. Brotherhood of Loco¬ 
motive Firemen and Enginemen, C. 
A.Xnd., 268 F.2d 667—John & Sal’s 
Automotive Service Inc. v. Jones 
Beach State Parkway Authority, C. 
A.N.Y., 267 F.2d 862—^Manufactur¬ 
ers Cas. Ins. Co. v. Arapahoe Drill- 
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Ing Co., C.A.N.M.. 267 P.2d 5—In re 
Heddendorf, C.A.Mass., 263 P.2d 
887—Sierra v. Merchants Mut. Oas. 
Co., C.A.N.H., 262 P.2d 287—Ore 
Nav. Corp. v. Thomsen, C.A.Md., 
256 P.2d 447—Jung v. K. & D. Min. 
Co., C.A.I11., 246 P.2d 281, reversed 
on other grounds 78 S.Ct. 764, 366 
U.S. 335, 2 L.Ed.2d 806—Cott Bev¬ 
erage Corp. V. Canada Dry Ginger 
Ale. C.A.N.T., 243 F.2d 796—U. S. v. 
Fauci, C.A.Mass., 242 F.2d 237— 
Slebrand v. Gossnell, C.A.Ariz., 234 
F.2d 81—District 65, Distributive. 
Processing and Office Workers Un¬ 
ion of N. Y. and N. J., Formerly 
Local 66 V. McKague, C.A.Pa., 216 
F.2d 163—Republic of China v. 
American Express Co., C.A.N.Y., 190 
P.2d 334—^Packard Motor Car Co. 
v. Gem Mfg. Co., C.A.I11.. 187 F.2d 
65, certiorari dismissed 72 S.Ct. 
92. 342 U.S. 802, 96 L.Ed. 607— 
County Bank. Greenwood, S. C. v. 
First Nat. Bank of Atlanta, C.A.S. 
C., 184 P.2d 162—Clark v. Taylor, 
C.C.A.N.Y, 163 P.2d 940—Kuhn v. 
Canteen Food Service, C.C.A.I11., 160 
P.2d 66—Standley v, Roberts, Ind. 
Terr., 69 P. 836, 8 C.C.A, 305. 

Deepwater Exploration Co. v. 
Andrew Weir Ins. Co., D.C.La., 167 
P.Supp. 186. 

D.C.—John Thompson Beacon Win¬ 
dows, Limited v. Perro, Inc., 232 F. 
2d 866, 98 U.S.App.D.C. 109. 

“It has long been an express polit y 
that piecemeal appeals are impropf»p 
and delay the ultimate decision m 
legal proceedings.” 

U.S.—Biggers v. Bankers Bond Co., D. 
C.Ky., 171 P.Supp. 94, 96. 

"This general policy against piece¬ 
meal Judicial review Is now embodied 
in 28 U.S.C. S8 1291 and 1292.” 

U.S.—In re Chappell & Co., C.A.1, 201 
F.2d 343, 344. 

“Section 1291 of Title 28 of the 
United States Code, limiting the nor¬ 
mal Jurisdiction of courts of appeal.s 
to the reviewing of final judgments, 
has jurisprudential significance be¬ 
yond mere technicality. It is an au¬ 
thoritative application and imple¬ 
mentation of a basic and persisting 
policy against piecemeal appeals.” 
U.S.—Panichella v. Pennsylvania R. 
Co., C.A.Pa., 262 F.2d 452, 464. 

Strong general poUoy 

U.S.—^In re Forstner Chain Corp., C.A. 
R.I., 177 F.2d 672—Parker v. U. S., 
C.C.A.Mass., 163 F.2d 66, 163 A.L.R. 
379. 

Fnrpose of the limitation is to pre¬ 
vent piecemeal litigation and to elim¬ 
inate the delays that would be oc¬ 
casioned by so many interlocutory 
appeals. 

U.S,—Lewis V, E. I. Du Pont De 
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fragmentary57.10 appeals, except in particularized 
situations57.i6 or exceptional circumstances.57.20 

However, there are two competing considerations in 
the question of appealability: The inconvenience 
and costs of piecemeal review, on the one hand, and 
the danger of denying justice by delay, on the oth- 
er.57.26 

The purpose57.30 or effect57«26 of the requirement 
of finality is to disallow appeal from any decision 
which is tentative, informal, or incomplete. The 
statute does not permit appeals, even from fully 


consummated decisions, where they arc but steps to¬ 
ward final judgment in which they will merge ;57.40 
and the statute which allows appeal only from final 
orders, except in a limited class of cases, cannot 
be evaded by the simple device of asking the court 
of appeals to issue one of its extraordinary writs, 
such as certiorari, mandamus, or prohibition.57.45 

The appellate jurisdiction of the courts of appeals 
depends on the finality of the lower court's action, 
and not on the possible effect of the appellate court’s 
decision on the merits of the case.53 


Nemours & Co., G.A.Ga., 183 F.2d 
29, 21 A.L.R.2d 757. 

Ssttinff imigtliy trials at aanglit 
Policy asrainst allowiner piecemeal 
appellate review is adhered to even 
though many types of Interlocutory 
rulings, if erroneous, may require 
court of appeal to set lengthy trials 
at naught on ultimate review of dis¬ 
trict courts’ final decisions. 

U.S.—In re Sylvania Elec. Products, 
C.A.Mas8.. 220 F.2d 423—In re 
Chappell & Co., C.A.l, 201 F.2d 343. 
Approaches toward nareallied ILbaI 
adjudication 

Federal courts disfavor piecemeal 
appeals, and appellate interference 
with district court approaches toward 
an as yet unrealized final adjudication 
can be justified only on ground of 
probable error which should be speed¬ 
ily corrected. 

U.S.—Stathatos v. Arnold Bernstein 
S. S. Corp., C.A.N.T., 202 P.2d 525. 

Assertion of legal counterclaim in 
equity suit 

Piecemeal appeals should not be en¬ 
couraged, and should not be allowed 
from interlocutory orders merely be¬ 
cause a legal counterclaim has been 
asserted to a suit in equity. 

U.S.—City of Morgantown, W. Va. v. 
Royal Inc. Co., C.A.W.Va., 169 F.2d 
713, affirmed 69 S.Ct. 1067, 337 U.S. 
254, 93 L.Ed. 1347. 

57.10 U.S.—Baltimore Contractors 

V. Bodinger, 75 S.Ct. 249, 348 U.S. 
176, 99 L.Ed. 238. 

Mesabi Iron Co. v. Reserve Min. 
Co., C.A.Minn., 270 P.2d 667—Beury 
v. Beury, C.A.W.Va., 222 F.2d 464 
—Clinton Poods v. U. S., C.A.W.Va., 
188 F.2d 289, certiorari denied 72 
S.Ct. 46, 342 U.S. 826, 96 L..Bd. 624— 
Western Contracting Corp. v. Na¬ 
tional Sur. Corp., C.C.A.W.Va., 163 
F.2d 456—^Howell v. Terminal R. 
Ass’n of St. Louis, C.C.A.Mo., 165 
P.2d 807—U. S. V. Catlin, C.C.A. 

111., 142 F.2d 781, affirmed 63 S.Ct. 
631, 324 U.S. 229, 89 L.Ed. 911. 

Caddo Tribe of Oklahoma v. U. 

5., Ct.Cl., 155 F.Supp. 727. 

*Tt is a salutary rule, long adhered 
to by Federal courts, that, except 
where otherwise provided by statute, 
a cause of action must be treated as 


a unit, not • • • appealable in 

fragments.” 

U.S.—Brandt v. Renfield Importers, 
Limited, C.A.Mo., 269 F.2d 14, 16. 
Freveutiou of fragmentary appeals 
Taking of a case to an appellate 
court in fragments by successive ap¬ 
peals is a result which the law wisely 
prevents by postponing right of ap¬ 
peal until there is a final judgment 
disposing of the whole case. 

U.S.—Audi Vision Inc., v. RCA Mfg. 
Co., C.C.A.N.T., 136 F.2d 621, 147 
A.L.R. 674. 

Judgment as though no consolidation 
for trial 

Where separate actions for mali¬ 
cious prosecution and malicious 
abuse of criminal process were con¬ 
solidated for purposes of trial, and 
judgment was entered for defendants 
on a directed verdict in the abuse of 
process case as though there had 
been no consolidation of the cases, 
and a mistrial was declared in the 
malicious prosecution case, court of 
appeals would entertain appeal from 
judgment on directed verdict, al¬ 
though appeal would have been dis- 
mis.sod as fragmentary if case had 
been consolidated and the two com¬ 
plaints treated as separate counts of 
one complaint. 

U.S.—George v. Leonard, C.A.S.C., 169 
F.2d 177. 

57.16 U.S.—^U. S. v. Fauci, C.A.Ma 08 ., 
242 F.2d 237. 

57.20 U.S.—Cochran v. M & M 
Transp. Co., C.C.A.R.I., 110 F.2d 
619. 

67.26 U.S.—Dickinson v. Petroleum 
Conversion Corporation, N.Y., 70 S. 
Ct. 322, 338 U.S. 507, 94 L.Ed. 299. 

Town of Clarksville, Va. v. U. 

S., C.A.Va.. 198 P.2d 238, certiorari 
denied U. S. v. Town of Clarksville, 
78 S.Ct. 496, 344 U.S. 927, 97 L.Ed. 
714. 

57A0 U.S.—^Fleischer v. Phillips, C. 

A.N.T.. 264 F.2d 616. 

Othsr statsmsats of puxposo 

(1) To prevent repeated appeals 
in same litigation, only final decisions 
are appealable. 

U.S.—^U. S. V. Kansas City, Kan., C.C. 
A.Kan., 169 F.Sd 126. 
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(2) Purpose of statute providing 
for appe.als only from final decisions 
of federal district court is to com¬ 
bine in one review all stages of the 
proceeding that effectively may be re¬ 
viewed and corrected if and when 
final judgment results. 

U.S.—Cohen v. Beneficial Indus. Loan 
Corp., N.J., 69 S.Ct. 1221, 337 U.S. 
641, 93 L.Ed. 1528. 

(3) Purpose of statute is to pre¬ 
vent piecemeal litigation and to elim¬ 
inate delay consequent on needless 
Interlocutory appeals. 

U.S.—Peterson v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
C.A.Ind., 268 F.2d 567. 

(4) Purpose of statute permitting 
appeals only from final decisions, ex¬ 
cept in certain cases. Is to prevent 
repeated appeals in same litigation 
and promote expedition in adjudica¬ 
tion of controversies. 

U.S.—Satterlce v. Harris, C.C.A.Okl., 
60 F.2d 490. 

(6) Object of statute is to save 
the unnecessary expense and delays 
of repeated appeals in the sanie suit 
and to have the whole case and every 
controversy in It decided in the same 
appeal. 

U.S.—City of Louisa v. Levi, C.C.A. 
Ky., 140 F.2d 612. 

57.35 U.S.—Cohen v. Benefif’ial In¬ 
dus. Loan Corp., N.J., 69 S.Ct. 1221, 
337 U.S. 541, 93 L.Ed. 1628. 

Co.skery v. Roberts & Mander 
Corp., C.A.Pa., 189 F.2d 234. 

"So long as the matter remains 
open, unfinished or inconclusive, there 
may be no Intrusion by appeal.” 

U.S.—Cohen v. Beneficial Indus. Loan 
Corp., N.J., 69 S.Ct. 1221, 1225, 337 
U.S. 641, 93 L.Ed. 1628. 

57.40 U.S.—Cohen v. Beneficial In¬ 
dus. Loan Corp., supra. 

57.45 U.S.—Atlantic Coast Line R. 
Co. V. Sonenshlne, C.A.S.C., 226 P. 
2d 220—Southern Ry. Co. v. Mad¬ 
den. C.A.S.C., 224 F.2d 820. 

58. U.S.—Florlan v. U. S., C.C.A.Ill., 
114 F.2d 990, reversed on other 
grounds U. S. v. Florian, 61 S.Ct. 
718, 312 U.S. 666, 86 L.Ed. 1105, re¬ 
hearing denied 61 S.Ct. 738, 312 U. 
S. 715. 85 L.Ed. 1146, 
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Interlocutory decisions are otherwise reviewable, 
in the absence of a permissive statute, only on ap¬ 
peal from or to the final judgment or decree that is 
rendered in the cause, 59 or when disobedience of 
the order results in an order punishing the party for 
contempt.9® However, a decree interlocutory in 
form which settles the principal matter in contro¬ 
versy is to be considered as a final decree for the 
purposes of appeal.®^ 

Whether or not an order is a final decision is a 
jurisdictional question which may properly be 
raised at any time.®^*5 Even when the parties have 
not raised, or have not pressed, the issue, it is the 
duty of the court of appeals to determine whether 
a decision is final and appealable.®!*^® This is a 
matter for the court of appeals to decide, what¬ 
ever may have been the view of the trial court®!*!® 


or of the parties,®!*20 and even though the parties 
are desirous of having the court of appeals pass on 
the merits.®!*26 

§ 290(4). -What Constitutes Final Deci¬ 

sion 

The authorities are not uniform or consistent as to 
what constitutes a final decision for purposes of review¬ 
ability by the courts of appeals. A common statement 
is that a final Judgment or decision is one which termi¬ 
nates the litigation between the parties on the merits 
of the case and leaves nothing to be done but to enforce 
by execution what has been determined. 

It is said that the problem of what constitutes, for 
the purpose of appeal, a final judgment is often 
difficult.®!*®® Where a statute providing for the 
review of “final decisions” contains no definition of 
the quoted phrase, its meaning must be drawn from 


89. TJ.S.—Western Electric Co. v. 
Williams-Abbott Electric Co., Ohio, 
108 F. 952, 48 C.C.A. 169. 

3 C.J. p 436 note 8. 

60. U.S.—Loufakls v. U. S., C.C.A. 
Pa.. 76 F.2d 627. 

61. U.S.—Bennell Realty Co. v. E. 
G. Shinner & Co., C.C.A.Wis., 74 F. 
2d 491. 

Decree not final 

In suit by lessee to obtain reap- 
praisement of leased property on 
which rent was computed on per¬ 
centage of valuation, decree provid¬ 
ing that new appraisal should be had 
within specified time and that, if 
such appraisal was not had, suit 
might proceed to trial and further 
disposition, was “interlocutory” and 
not “final decree,” and hence not ap¬ 
pealable to circuit court of appeals, 
since value of leased premises con¬ 
stituting principal matter in contro¬ 
versy was not determined by decree 
and further Judicial proceedings were 
contemplated. 

U.S.—Bennell Realty Co. v. B. G. 

Shinner & Co., supra. 

61.5 U.S.-—National Nut Co. of Cali¬ 
fornia V. Kelllng Nut Co., C.C.A. 

Ill., 134 P.2d 632, 

61.10 U.S.—^Zalzneck v. Sias, C.A. 
Mich., 248 P.2d 952—Borges v. Art 
Steel Co., C.A.N.Y., 243 F.2d 360— 
Flynn & Emrich Co. v. Greenwood, 
C.A.Md., 242 P.2d 737, certiorari de- 
nied 77 S.Ct. 1060, 353 U.S. 976, 1 
L..Ed.2d 1137—Lee v. Porcelain 
Patch & Glaze Corp., C.A.La., 240 
P.2d 763—Tomlinson v. Poller, C. 
A.Fla., 220 F.2d 308, certiorari de¬ 
nied Pace V. Tomlinson, 76 S.Ct. 66, 
350 U.S. 832, 100 L.Ed. 742, rehear¬ 
ing denied 76 S.Ct. 177, 350 U.S. 905, 
100 L.Ed. 796—U. S. Plywood Corp. 
V. Hudson Lumber Co., C.A.N.Y., 
210 P.2d 462—Tlnkoflf v. Holly, C.A. 

Ill., 209 F.2d 627—Warner v. Terri¬ 
tory of Hawaii, C.A.Hawali, 206 F. j 


2d 861—Falsone v. U. S., C.A.Pla., 
205 F.2d 734, certiorari denied 74 
S.Ct. 103, 346 U.S. 864, 98 L.Ed. 
376—Phelan v. Middle States Oil 
Corp., C.A.N.Y., 203 P.2d 836— 

Jarccki v. Whetstone, C.A.Ill., 192 
P.2d 121—Flegenhelmer v. Manito¬ 
ba Sugar Co., C.A.Vt., 182 P.2d 742 
—Tye V. Hertz Drlvurself Stations, 
C.A.Pa., 173 F.2d 317—State of Tex¬ 
as V. Chuoke, C.C.A.Tex., 164 F.2d 1, 
certiorari denied 67 S.Ct, 45, 329 
U.S. 714, 91 L.Ed. 620—Parker v. 
U. S., C.CA.Mass., 153 F.2d 66, 163 
A.L.R. 379—Audi Vision Inc. v. R. 
C, A. Mfg. Co., C.C.A.N.Y., 136 F.2d 
621, 147 A.L.R. 674. 

Dismissal of appeal by oourt sua 
sponte 

U.S.—McAlister v. C. J. Dick Towing 
Co,, C.A.Pa., 176 P.2d 662—Lock- 
wood V. Hercules Powder Co., C.A. 
Mo., 172 F,2d 775—Balfcki v. Cen¬ 
tral Greyhound I^ines of N. Y., C.C. 
A.Pa., 160 P.2d 402—Bass v. Balti¬ 
more & O. Terminal R. Co., C.C. 
A.I11., 142 F.2d 779, certiorari de¬ 
nied 65 S.Ct. 135, 323 U.S. 776, 89 
L.Ed. 619. 

Jorisdiotional reanirement 

(1) Existence on the record of a 
final or an appealable interlocutory 
Judgment, order, or decree is Juris¬ 
dictional, and, although no objection 
may be made at the hearing and no 
motion may be made to dismiss, the 
court will, on its own motion, notice 
such question. 

U.S.—Loufakis v. U. S., C.C.A.Pa., 75 
P.2d 627. 

3 C.J. p 437 notes 13, 16. 

(2) This was held to be so regard¬ 
less of how desirable and Important 
a decision on the merits of the case 
by such court might be. 

U.S.—Florian v. U. S., C.C.A.I11., 114 
F.2d 990, reversed on other grounds 
U. S. v. Florian, 61 S.Ct. 713, 312 
U.S. 666, 86 L.Ed. 1106, rehearing 
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denied 61 S.Ct. 738, 312 U.S. 716, 
86 L.Ed. 1145. 

(3) However, it was held that the 
court of appeals would pass on ques¬ 
tion whether action by purchasers 
of securities to recover considerations 
paid was barred by limitation under 
Securities Act, notwithstanding or¬ 
ders Involving ruling on limitation 
question were interlocutory and 
hence not appealable, where injunc¬ 
tion granted had effect of paralyzing 
functioning of trusts and district 
court passed on question of limita* 
tion in issuing injunction. 

U.S.—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting Annui¬ 
ties V. Deckert, C.C.A.Pa., 123 F.2d 
979. 

61.15 U.S.—Delta Drilling Co. v. Ar¬ 

nett, C.A.Ky., 186 F.2d 481, cer¬ 
tiorari denied 71 S.Ct. 674, 340 U.S. 
9.54, 95 L.Ed. 688, rehearing denied 
71 S.Ct. 736, 341 U.S. 917, 96 L. 
Ed. 1362—Audi Vision, Inc. v. RCA 
Mfg. Co., C.C.A.N.Y., 136 F.2d 621, 
147 A.L.R. 674. 

61.20 U.S.—Delta Drilling Co. v. Ar¬ 
nett, C.A.Ky., 186 F.2d 481, cer¬ 
tiorari denied 71 S.Ct. 674, 340 U.S. 
954, 96 L.Ed. 688, rehearing denied 
71 S.Ct. 735, 341 U.S. 917, 96 L.Ed. 
1352—Soderstrom v. Kungsholm 
Baking Co., C.A.Ill., 184 F.2d 766. 
61.25 U.S.—R. F. C. v. Katz, C.C.A. 
Cal., 166 F.2d 215. 

Caddo Tribe of Oklahoma v. U. 

S., Ct.Cl., 166 P.Supp. 727. 

61.50 U.S.—Baltimore 8b O. R. Co. v. 
United Fuel Gas Co., C.C.A.W.Va., 
164 F.2d 646. 

”Despite all that has been said of 
what constitutes a final and appeal, 
able order under Section 1291, the 
question continues to confound the 
practitioner and perplex the Judge 
with increasing complexity,” 

U.S.—^R. P. C. v. Service Pipe Line 
go., C.A.Okl., 206 F.2d 814, 816. 
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§ 290(4) FEDERAL COURTS 


Statutory construction, common-law principles, and 
implications yielded by other statutes.®!-®® The 
finality of the judgment is to be determined from the 
face of the judgment.®!-®® A court of appeals, in 
passing on the finality of a district court judgment 
for purposes of appeal, must necessarily look to the 
proceedings in the district court, and it must appraise 
the nature of those proceedings in the light of the 
procedural rules of the district court which give 
them meaning and effect.®!-®® 

The Supreme Court of the United States has been 
said to recognize that there is a lack of harmony 
in its decisions as to the finality of a judgment ;®!-'^® 
the court has not given the words “final decree,** 
with respect to the right of appeal, a strict and tech¬ 
nical sense, but has given them a liberal and reason¬ 
able construction.®^ In applying the test of what 
constitutes a final decision, the federal courts seem 
to have regarded substance rather than form,®2-® 


and to have been guided by practical, rather than by 
purely theoretical, considerations.®^ !® 

Ordinarily a judgment, order, or decree which de¬ 
termines the merits of the controversy, or the rights 
of the parties, and leaves nothing for future deter¬ 
mination, is final and appealable.®® However, a 
judgment need not conclude the litigation as a whole 
in order to be final for purposes of appeal;®®-® the 
finality required by statute has been judicially quali¬ 
fied to mean, not only decisions terminating litiga¬ 
tion, but also orders which are collateral and which 
are irreparable in their effect on the rights of some 
party.®®-!® ^ final judgment is not necessarily the 
last one in an action; a judgment that is conclusive 
of any question in, or phase of, a case is final as to 
that question or phase,®^ and a decision on the merits 
does not lose its character as a final decree because 
it may itself become the source of future litigation 
between the parties.®® Also, a final determination 


61.55 U.S.—City of Louisa v. Levi. 
C.C.A.Ky., 140 F.2d 512. 

61.60 U.S.—^Kasishke v. Baker. C.C. 

A.Okl.. 144 F.2d 384. 

I&teiLtlo& of Judffo or court 

(1) If language used by court 
clearly evidences Judge’s intention 
that It shall be his final act, it con¬ 
stitutes a final judgment. 

U.S.—Erstling v. Southern Bell Tel. 
& Tel. Co., C.A.Fla., 265 F.2d 93. 

(2) Whether a final judgment has 
been rendered depends primarily on 
the intention of the court, as gathered 
from the record as a whole, illumined 
perhaps by local rule or practice. 
U.S.—In re Forstner Chain Corp., C.A. 

R. I.. 177 F.2d 672. 

61.65 U.S.—Bendix Aviation Corp. v. 
Glass, C.A.Pa., 195 F.2d 267, 271. 
“The jurisdiction conferred upon 
the courts of appeals by Sec. 1291 
depends for its exercise upon the 
production of final Judgments by the 
district courts in accordance with 
their procedural rules. When these 
rules have changed, the impact of Sec. 
1291 has changed with them. In this 
sense many of the procedural rules 
of the district courts unquestionably 
affect the jurisdiction of the courts of 
appeals under Sec. 1291.” 

U.S.—Bondix Aviation Corp. v. Glass, 
supra. 

61.70 U.S.—Kasishke v. Baker, C.C. 
A.Okl., 144 F.2d 384. 

62. U.S.—In re Farmers’ Loan & 
Trust Co., Tex., 9 S.Ct. 265, 129 U. 

S. 206, 32 L.Ed. 665. 

City of Eau Claire v. Payson, 
Wis., 107 F. 562, 42 C.C.A. 466, re¬ 
hearing denied 109 F. 676, 48 C.C.A. 
608. 

62.5 U.S.—Baltimore & O. R. Co. v. 


United Fuel Gas Co., C.C.A.W.Va., 
154 P.2d 645. 

62.10 U.S.—Baltimore & O. R. Co. v. 
United Fuel Gas Co., supra. 

63. U.S.—Karl Kiefer Mach. Co. v. 
U. S. Bottlers Machinery Co., C.C. 
A.Ill., 108 F.2d 469—Gillespie v. 
Schram, C.C.A.Mich., 108 F.2d 39— 
Grand Trunk Western R. Co. v. 
McHie, C.C.A.Mich., 100 F.2d 86— 
Fields V. Mutual Ben. Life Ins. Co., 
C.C.A.N.C., 93 F.2d 569—Illinois 
Cent. R. Co. v. U. S. Fidelity & 
Guaranty Co., C.C.A.Ala., 87 F.2d 
121—Utah Const. Co. v. Salmon 
River Canal Co., C.C.A.Idaho, 85 F. 
2d 769, reargument denied 86 F.2d 
826, certiorari denied Salmon River 
Canal Co. v. Utah Const. Co., 67 S. 
Ct. 493, 300 U.S. 663, 81 L.Ed. 871— 
Cox V. Graves, Knight & Graves, C. 
C.A.Va., 66 F.2d 217—Todd En¬ 
gineering, Dry Dock & Repair Co. 
v. U. S., C.C.A.La., 32 F.2d 734— 
American Brake Shoe & Foundry 
Co. V. New York Rys, Co., C.C.A.N. 
Y., 282 F. 523, appeal dismissed 
Eighth Ave, R. Co. v. Hedges, 43 
S.Ct. 704, 262 U.S. 736, 67 L.Ed. 
1207. 

3 C.J. p 443 note 59, p 444 note 60. 

63.5 U.S.—Kasishke v. Baker, C.C.A. 
Okl., 144 F.2d 384. 

63.10 U.S.—MacAlister v. Guterma, 
C.A.N.Y., 263 F.2d 65. 

Caddo Tribe of Oklahoma v. U. 
S., Ct.Cl., 156 F.Supp. 727. 

D.C.—John Thompson Beacon Win¬ 
dows, Limited v. Ferro, Inc., 232 F. 
2d 866, 98 U.S.App.D.C. 109. 

“This decision appears to fall in 
that small class which finally deter¬ 
mine claims of right separable from, 
and collateral to, rights asserted in 
the action, too Important to be denied 
review and too independent of the 
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cause Itself to require that appellate 
consideration be deferred until the 
whole case is adjudicated. The Court 
has long given this provision of the 
statute this practical rather than a 
technical construction.” 

U.S.—Tomlinson v. Poller, C.A.Fla., 
220 F.2d 308, certiorari denied Pace 
V. Tomlinson. 76 S.Ct. 66, 350 U.S. 
832, 100 L.Ed. 742, rehearing denied 
76 S.Ct. 177, 360 U.S. 905, 100 L. 
Ed. 796—Cohen v. Beneficial Indus¬ 
trial Loan Corporation, N.J., 69 S. 
Ct. 1221, 1225, 337 U.S. 641, 93 L.Ed. 
1628. 

64. U.S.—Beneficial Indus. Loan 

Corp. V. Smith, C.A.N.J., 170 F.2d 
44, affirmed Cohen v. Beneficial In¬ 
dus. Loan Corp., 69 S.Ct. 1221, 337 
U.S. 641, 93 L.Ed. 1628—Kasishke 
v. Baker, C.C.A.Okl., 144 F.2d 384— 
Puerto Rico Ry. Light & Power Co. 
v. U. S., C.C.A.Pa., 131 P.2d 491— 
U. S. v. 243.22 Acres of Land in 
Town of Babylon, Suffolk County, 
C.C.A.N.Y-., 129 F.2d 678—Rubort 
Hermanns, Inc. v. People of Puer¬ 
to Rico, C.C.A.Puerto Rico, 118 F. 
2 d 762, reversed on other grounds 
62 S.Ct. 771, 315 U.S. 637, 86 L.Ed. 
1081. 

“It is settled that finality involves 
the termination of the litigation so 
that nothing remains but to execute 
the judgment or decree in question. 
But this does not necessarily mean 
the termination of the entire law suit. 
For in the course of a judicial pro¬ 
ceeding there may be one or more 
final decisions on particular phases of 
the litigation, reserving other mat¬ 
ters for future determination.” 

U.S.—Bendix Aviation Corp. v. Glass, 
C.A.Pa., 196 F.2d 267, 271. 

65. U.S.—Sanders v. Bluefleld Wa¬ 
terworks & Improvement Co., W. 
Va., 106 F. 687, 45 C.C.A. 476. 



36 C.J.S. 

of the particular suit is a final judgment for the pur¬ 
pose of appeal, although it may not necessarily be 
a final determination of the rights of the parties 
but it has also been held that a judgment or de¬ 
cree which leaves the rights of the parties affected 
by it undetermined and open to further litigation is 
not a final decision.66-5 

A final judgment, decision, order, or decree has 
been held to be, or defined as, one that finally dis¬ 
poses of the rights of the parties, either on the en¬ 
tire controversy or on some definite and separate 
branch thereof one that ends the litigation in the 


FEDERAL COURTS § 290(4) 

trial court one which disposes of the entire con¬ 
troversy ;®8.5 one which disposes of the whole case 
on its merits;®®-^® the concluding judicial act or 
pronouncement of the court disposing of the matter 
before it;®8.i5 one which disposes of the subject 
matter of the controversy or terminates the litiga¬ 
tion between the parties on the merits®® and leaves 
nothing to be judicially determined one which 
terminates the litigation between the parties on the 
merits of the case, and leaves nothing to be done 
but to enforce by execution what has been deter¬ 
mined one which determines all points in litiga¬ 
tion between the parties one which disposes 


66. U.S.—Stevens v. Navc-McCord 
Mercantile Co., Colo., 150 F. 71, 80 
C.C.A. 25—Hendryx v. Perkins, 
Mass., 114 F. 801, 62 C.C.A. 435. 

66.5 U.S.—Republic of China t. 
American Exp. Co., C.A.N.Y., 190 
F.2d 334—R. F. C. v. Katz, C.C.A. 
Cal., 156 F.2d 215—Colo v. Rust- 
ffard, C.C.A.Alaska, 68 F.2d 316. 

67. U.S.—Beighle v. Le Roy, C.C.A. 
N.J., 94 F.2d 30—Demulso Corpora¬ 
tion V. Tretolite Co., C.C.A.Okl., 74 
F.2d 805—Wright v. Taft-Pierce 
Mfg. Co., C.C.A.R.L, 287 F. 131. 

68. U.S.—^National Brake & Electric 
Co. v. Christensen, Wis., 268 F. 880, 
169 C.C.A. 600, reversed on other 
grounds 41 S.Ct. 164, 254 U.S. 425, 
65 L.Ed. 341. 

68.5 U.S.—U. S. V. Fauci, C.A.Mass., 
242 F.2d 237—Steccone v. Morse- 
Starrett Products Co., C.A.Cal., 191 
F.2d 197—Biggins v. Oltmer Iron 
Works. C.C.A.I11., 154 F.2d 214. 

D.C.—Stewart v. Roberts, 164 F.2d 
697, 80 U.S.App.D.C. 406. 

“It is only when the judgment dis¬ 
poses of the case in its entirety that 
an appeal will lie.” 

U.S.—U. S. v. Kansas City, Kan., C.C. 
A.Kan., 169 F.2d 125, 129. 

“Complete disposition of an action 
Is, except for • • . [certain] sit¬ 

uations ... a sine Qua non for 
the finality of a decision.” 

D.C.—Youpe V. Moses, 213 F.2d 613, 
616, 94 U.S.App.D.C. 21. 

68.10 U.S.—Delta Drilling Co. v. Ar¬ 
nett, C.A.Ky., 186 F.2d 481, certio¬ 
rari denied 71 S.Ct. 674, 340 U.S. 
954, 95 L.Ed. 688, rehearing denied 
71 S.Ct. 736, 341 U.S. 917, 95 L.Ed. 
1362—Turnbull v. U. S., C.C.A. 
Mich., 139 F.2d 126. 

“Appellate review may be had only 
upon an order or judgment disposing 
of the whole case, and adjudicating 
all rights, including questions of lia¬ 
bility and compensation.” 

U.S.—Lewis V. E. I. Du Pont De Ne¬ 
mours & Co., C.A.Ga., 183 P.2d 29, 
81, 21 A.L.R.2d 767. 

68.15 U.S.—^In re Forstner Chain 
Corp., C.A.R.I., 177 F.2d 672. 


69. U.S.—Stevens v. Turner, C.A. 
Ind., 222 F.2d 352—^Martin v. Chan- 
dis Securities Co., C.C.A.Cal., 128 
F.2d 731—Moss v. Kansas City Life 
Ins. Co., C.C.A.Mo., 96 F.2d 108— 
U. S. V. Bighorn Sheep Co., C.C. 
A.Wyo., 276 F. 710. 

3 C.J. p 441 note 45. 

70. U.S.—Clinton Foods v. U. S., C.A. 
W.Va., 188 F.2d 289, certiorari de¬ 
nied 72 S.Ct. 45, 342 U.S. 825. 96 L. 
Ed. 624—Cox V. Graves, Knight & 
Graves, C.C.A.Va.. 65 F.2d 217— 
France & Canada S. S. Co. v. 
French Republic, C.C.A.N.Y., 285 F. 
290, certiorari denied 43 S.Ct. 361, 
261 U.S. 615, 67 L.Ed. 828. 

D.C.—Stewart v. Roberts, 164 F.2d 
697, 80 U.S.APP.D.C. 405. 

3 C.J. p 442 note 47. 

Ministerial duties 

A final judgment is one which is 
final upon the rights of the parties in 
controversy and leaves ministerial 
duties only to be performed. 

U.S.—City of Boston v. Boston Edi¬ 
son Co., C.A.Mass., 260 F.2d 872. 
Ascertainment of amount of award or 
recovery 

(1) Where substantial rights of 
parties have been adjudicated and 
nothing remains but ascertainment of 
amount of award plaintifC should re¬ 
ceive, decree adjudicating rights of 
parties is a final decree. 

U.S.—Chicago Pneumatic Tool Co. v. 
Hughes Tool Co., C.C.A.Del., 166 F. 
2d 981, certiorari denied 67 S.Ct. 
204, 329 U.S. 781, 91 L.Ed. 670. 

(2) Order settling all equities be¬ 
tween parties and finally determin¬ 
ing their rights was a “final order" 
within statute conferring jurisdiction 
of appeals from final deci.sions of fed¬ 
eral district court on courts of ap¬ 
peals, notwithstanding order con¬ 
tained provision for determination of 
amount of recovery in accordance 
with a previously filed stipulation. 
U.S.—^Durkin v. Mason & Dixon Lines, 

Inc., C.A.Tenn., 202 F.2d 425. 

71. U.S.—Parr v. U. S., Tex., 76 S. 
Ct. 912, 361 U.S. 613, 100 L.Ed. 1377 
—<3atlin V. U. S., Ill., 66 S.Ct. 631, 
324 U.S. 229. 89 L.Ed. 911. 
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Gilmore v. U. S., C.A.Tex., 264 F. 
2d 44—City of Boston v. Boston 
Edison Co., C.A.Mass., 260 P.2d 872 
—Smith V. Kincade, C.A.Miss., 232 
F.2d 306—^U. S. V. Certain Real Es¬ 
tate Lying on the South Side of 
Broad St., City of Nashville, Tenn., 
C.A.Tenn., 217 F.2d 920—U. S. Su¬ 
gar Corp. V. Atlantic Coast Line R. 
Co.. C.A.Fla., 196 F.2d 1015—Bendix 
Aviation Corp. v. Glass. C.A.Pa., 
195 F.2d 267—Clinton Foods v. U. 
S., C.A.W.Va., 188 F.2d 289. certio¬ 
rari denied 72 S.Ct. 46, 342 U.S. 
825, 96 L.Ed. 624—^Ford Motor Co. 
V. Busam Motor Sales, C.A.6, 185 
F.2d 531—Lewis v. E. I. Du Pont 
De Nemours & Co., C.A.Ga., 183 F. 
2d 29—Asher v. Ruppa, C.A.Wis., 
173 F.2d 10—Dowling Bros. Distill¬ 
ing Co. V. U. S., C.C.A.Ky., 153 F.2d 
353, certiorari denied Gould v. U. S., 
66 S.Ct. 1120, 328 U.S. 848, 90 L.Ed. 
1622, rehearing denied 67 S.Ct. 29, 
329 U.S. 820, 91 L.Ed. 698—Parker 
V. U. S., C,C.A.Mass., 153 P.2d 66. 
163 A.L.R. 379—Milton v. U. S., C. 

C. A.La., 120 F.2d 794—Cox v. 
Graves, Knight & Graves, C.C.A.Va., 
65 F.2d 217—U. S. v. Bighorn Sheep 
Co., C.C.A.Wyo., 276 F. 710. 

3 C.J. p 442 note 61. 

“If anything remains but to exe¬ 
cute the judgment or decree, it is not 
deemed final and appealable." 

U.S.—R. F. C. v. Service Pipe Line 
Co., C.A.OkJ., 206 F.2d 814, 816. 
Purely ministerial act required 
U.S.—Securities and Exchange Com¬ 
mission V. Dumainc, C.A.Mass., 218 
F.2d 308, certiorari denied Dumaine 
V. Securities and Exchange Com¬ 
mission, 75 S.Ct. 771, 349 U.S. 929, 
99 L.Ed. 1259. 

Buie under former District of Colum. 
hia statute 

D.C.—Cammack v. Howard, 164 F.2d 
22, 81 U.S.App.D.C. 22—Jacobsen v. 
Jacobsen, 126 F.2d 13, 76 U.S.App. 

D. C. 223. 

71.5 U.S.—Turnbull v. U. S., C.C.A. 
Mich., 139 P.2d 126. 

“The litigation must have ended.” 
D.C —Stewart v. Roberts, 154 F.2d 
697, 80 U.S.APP.D.C. 406. 
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of all matters in litigation between the parties as 
shown by the record or one which disposes of 
the whole subject, gives all the relief that was con¬ 
templated, provides with reasonable completeness 
for giving effect to the judgment, and leaves noth¬ 
ing to be done in the cause save to superintend, 
ministerially, the execution of the decree^^-S 

Further, an order, judgment, or decree which 
terminates the litigation on the merits of the cause, 
so that, if there should be an affirmance, the lower 
court would have nothing to do but execute its de¬ 
cree already entered, is final,'^3 and an order is 
final and appealable if it settles substantial rights 
and is operative at once and makes no reservation as 
to its effect.Ordinarily, a judgment is final when 
its satisfaction can be aided by execution.^^-5 

It has also been held that the question whether a 
judgment, order, or decree is final and appealable is 
not determined by the name which the court below 
gives it, or by its form, but is to be decided by the 
appellate court on a consideration of the essence of 
what is done thereby a final decision, within the 
significance of the statute, depends not on its name, 
its propriety, or its normal function,*^6.5 but rather 
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on the determination of, or refusal to determine, a 
justiciable issue.'^^.io Accordingly, with respect 
to the right of appeal, the retention of jurisdiction 
to enforce contribution or prorate the proceeds of 
collateral does not prevent a decree from being 
final,and, also, the mere reservation of jurisdic¬ 
tion to file an opinion later on, and to make any 
further orders in the case, is not inconsistent with 
the finality of the judgment relating to the right of 
appeal by a person against whom it was entered ;77 
where the other requirements of finality are met, a 
reservation of power to make further orders does 
not mean orders inconsistent with the finality of the 
judgment.77-6 On the other hand, a judgment can¬ 
not be final w^here it is impossible for the party 
in whose favor the decision is made to obtain any 
benefit therefrom without re-setting the cause for 
hearing upon a reservation made in the judgment 

itself.77-10 

There is no final judgment or decree for the pur¬ 
pose of an appeal as long as the cause is still under 
the control of the trial court by reason of the pend¬ 
ency of a motion for a new trial, for rehearing, to 
set the judgment aside, or otherwise ;78 but a stay 


72. U.S.—Sheppy v. Stevens, N.T., 
200 F. 846. 119 C.C.A. 830. 

72.5 U.S.—R. F. C. V. Service Pipe 
Line Co., CA.Okl., 206 F.2d 811. 816 
—City of Louisa v. Levi, C.C.A.Ky., 
140 F.2d 612. 

73. U.S.—Baltimore & O. R. Co. v. 
United Fuel Gas Co., C.C.A.W.Va., 
154 F.2d 646—State of Washington 
V. U. S., C.C.A.Or., 87 F.2d 421— 
Martin v. National Surety Co., C.C. 
A.Mo., 86 F.2d 135, alTlrmed 57 S.Ct. 
631, 300 U.S. 588, 81 L.Ed. 822— 
Werner v. Zlntmaster, C.C.A.Pa., 77 
F.2d 74. 

S C.J. p 445 note 66. 

Test as to whether a decision is 
final, so as to be appealable. Is wheth¬ 
er affirmance by appellate court 
would end suit and leave nothing for 
lower court to do but execute the de¬ 
cree. 

U.S.—R. F. C. V. Katz, C.C.A.Cal., 166 
F.2d 216—Cole V. Rustgard. C.C.A. 
Alaska, 68 F.2d 316. 

74. U.S.—^Rector v. U. 8., C.C.A.Okl., 
20 F.2d 845. 

74.5 U.S.—Biggins v. Oltmer Iron 
Works, C.C.A.I11.. 164 F.2d 214. 

75. U.S.—U. S. V. Burnett, C.A.Alas- 
ka, 262 F.2d 65—^New Amsterdam 
Cas. Co. v. B. L. Jones & Co., C.A. 
Ga., 254 F.2d 917—Securities and 
Exchange Commission v. Dumaine. 
C.A.Mass., 218 F.2d 308, certiorari 
denied Dumaine v. Securities and 
Exchange Commission, 75 S.Ct. 771, 
349 U.S. 929, 99 L.Ed. 1259—Delta 
Drilling Co. v. Arnett, C.A.Ky., 186 


F.2d 4 81, certiorari denied 71 S.Ct. 
674, 340 U.S. 964, 96 L.Ed. 688, re¬ 
hearing denied 71 S.Ct. 736, 341 U. 
S. 917, 96 L.Ed. 1362—Potter v. 
Beal, Mass., 60 F. 860, 2 C.C.A. 60. 
Character of deoreo or Judgueat 
In determining whether decree or 
Judgment is interlocutory or final, 
character thereof is Important factor 
to be considered, and it should be 
borne in mind that decree or judg¬ 
ment is law’s last word in judicial 
controversy and court’s final consid¬ 
eration and determination on matters 
submitted to it in action or proceed¬ 
ing. 

U.S.—Karl Kiefer Mach. Co. v. U. S. 
Bottlers Machinery Co., C.C.A.I11., 
108 F.2d 469. 

75.5 U.S.—Manufacturers Cas. Ins. 
Co. V. Arapahoe Drilling Co., C.A. 
N.M., 267 P.2d 5. 

D.C.—Jacobsen v. Jacobsen, 126 F.2d 
13, 76 U.S.APP.D.C. 223. 

75.10 U.S.—Manufacturers Cas. Ins. 
Co. V. Arapahoe Drilling Co., C.A.N. 
M., 267 F.2d 6. 

76. U.S.—^Kiehn v. Dodge County, C. 
C.A.Mlnn., 19 F.2d 503. 

77. U.S.—Johnson v. Wilson, C.C.A. 
Nev., 118 F.2d 657. 

77.5 U.S.—Ploche Mines Consolidat¬ 
ed V. Fidelity-Philadelphla Trust 
Co., C.A.9, 191 F.2d 399. 

Order as to racially aondisorimina- 
tory school system 
District court order approving a 
plan of a school district for effectuat¬ 
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ing a transition to a racially nondls- 
criminatory school system as being 
adequate will be final and appealable, 
even though the district court retains 
Jurisdiction for the purpose of enter¬ 
ing further orders. 

U.S.—Aaron v. Cooper, D.C.Ark., 143 
F.Supp. 856, affirmed, C.A., 243 F.2d 
3G1. 

77.10 U.S.—City of Louisa v, Levi, 
aC.A.Ky., 140 F.2d 512. 

Aseertalameat of amount of Judg¬ 
ment 

Where trial court adjudging city 
secondarily liable on Improvement 
bonds entered Judgment that defend¬ 
ant should proceed against property 
owners to collect unpaid amounts ow¬ 
ing and that personal Judgment 
against city would be rendered after 
such amounts were collected, there 
was no appealable final decision, 
since the cause would be complete 
for appeal only after ascertainment 
of amount of Judgment to which the 
plaintiff was entitled. 

U.S.—City of Louisa v. Levi, C.C.A, 
Ky., 140 F.2d 612. 

78. U.S.—U. S. V. Burnett, C.A.Alas- 
ka, 262 F.2d 65—^Kelly v. Pennsyl¬ 
vania R. Co., C.A.Pa., 228 F.2d 727, 
certiorari denied 76 S.Ct. 782, 351 
U.S. 925, 100 L.Ed. 1466—Green v. 
Reading Co., C.A.Pa., 180 F.2d 149 
—Suggs V. Mutual Ben. Health & 
Accident Ass'n, C.C.A.Okl., 115 F.2d 
80—^Mortgage Loan Co. v. Living¬ 
ston, C.C.A.MO., 46 F.2d 28. 

Baker v. U. S., D.C.ldaho, 16 F. 
Supp. 982« 
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of execution, where no motion for new trial has 
been filed, does not prevent the judgment from be¬ 
coming finaU® 

§ 290(5).-Finality as to Subject 

Matter, Issues, Claims, and Caus¬ 
es 

a. In general 

b. Effect of Federal Rules of Civil Pro¬ 

cedure 

a. In General 

Tho Supreme Court has held that finality, for appeal, 
does not require a Judgment completely disposing of every 
matter or bsue In the litigation; but a number of au¬ 
thorities require finality as to the whole subject matter 
and all issues, claims, and causes of action in the case. 

The Supreme Court has declared that the con¬ 


cept of finality, as a requisite to appeal to a court of 
appeals, does not require a judgment completely 
disposing of every matter or issue that arises in the 
litigation,79.50 and that some collateral issues may 
become so severed as to permit an appeal.79.55 Un¬ 
der other decisions, to be reviewable in a court of 
appeals, a judgment or order must be final as to 
the whole subject matter,70.60 all causes of action 

involved, 79 06 all of the issues, 79.70 and all claims 

arising out of the same matters ;79.75 for an order 
to be appealable under 28 U.S.C.A. § 1291, it must 
be, not only in its nature final, but a complete 
disposition of the cause.79.80 

So, under a number of authorities, an appeal docs 
not lie where a judgment, order, or decree is made 
or rendered on only part of the issues or causes in 
the case, leaving others undisposed of. 80 However, 


D.C.—Di Giovanni v. Dl Giovannan- 
tonlo, 233 F.2d 26, 98 U.S.App.D.C. 
147. 

3 p 466 note 74. 

“The District Court, when timely 
sub.stantive motions are entertained 
and pending, has not lost jurisdiction, 
and it having power to grant the mo- 
tions. the judgment is not final for 
the purpose of appeal.*' 

U.S.—Healy v. Pennsylvania R. Co., 
C.A.Pa., 181 F.2d 934, 935. 

Motion to amend findings of fact 

Xj s.—Gaudlosi v. Mellon, C.A.Pa., 269 
F.2d 873. 

Motion to amend money Judgment 

Defendant's motion in federal dis¬ 
trict court to amend money Judgment 
on ground that recovery of portion 
lliereof vras barred by limitation was 
.substantive motion and, while it was 
pending, the money judgment was not 
final judgment from which appeal 
could be taken, and jurisdiction con¬ 
tinued in lower court. 

U.S.—Stevens v. Turner, C.A.Ind., 222 
F.2d 352. 

Issues expressly reserved for future 
hearing 

Whero order in replevin to recover 
m.'inufacturing equipment settled 
nothing except that defendants were 
entitled to recover $900.36 manufac¬ 
turer’s profit of which defendants 
were deprived by plaintiff’s action, 
and all other issues were expressly 
reserved for future hearing, order 
was not a final order from which an 
appeal would lie. 

U.S.—^Allen B. Wrisley Distributing 
Co. V. Serewlcz, C.C.A.Ind., 168 P.2d 
721. 

Denial of motion to ▼scats judgment 

Judgment of district court became 
final whi'.n district court denied mo¬ 
tion to \acale judgment. 

U,s.— St. Luke’s Hospital v. Melin, 
C.A.Minn., 172 F.2d 632. 
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Snls under former District of Colum¬ 
bia statute 

D.C.—Southland Industries v. Federal 
Communications Commission, 99 F. 
2d 317, 69 App.D.C. 82—^TJ. S. ex rel. 
Dascomb v. Board of Tax Appeals 
of the U. a. 16 F.2d 337, 66 App.D. 
C. 392. 

79. U.S.—Kiehn v. Dodge County, C. 
C.A.Minn., 19 F.2d 603. 

79.50 U.S.—Baltimore Contractors v. 
Bodinger, 75 S.Ct. 249, 348 U.S. 176, 
99 L.Ed. 233. 

79.55 U.S.—Baltimore Contractors v. 
Bodinger, supra. 

“A decision which completely de¬ 
termines rfghts of some parties, who 
are not jointly liable with those 
against whom suit is retained, is a 
final decision if it completely deter¬ 
mines a collateral matter distinct 
from the general subject of litigation 
and finally settles that controversy.” 
U.S.—'International Union of Elec. 
Radio & Mach. Workers, CIO v. 
United Elec, Radio & Mncb. Work¬ 
ers of America, C.A.Mlch., 192 F.2d 
847, 850—Republic of China v. 

American Exp. Co., C.A.N.Y., 190 F. 
2d 334, 336. 

79.60 U.S.—^McManus v. Delta Fire 
& Cas. Co., C.A.La.. 251 F.2d 496— 
Beury v. Beury, C.A.W.Va., 222 F. 
2d 464—Tauzin v. Saint Paul Mer¬ 
cury Indem. Co., C.A.La., 195 F.2d 
223—Allen B. AVrusley Distributing 
Co. V. Serewioz, (J.A.Ind., 158 F.’.'d 
721—Howell V. Terminal R. Ass’n 
of St. Louis, C.C.A.Mo., 165 F.:M 
807 —City of Louisa v. Levi, C.C.A. 
Ky., 140 F.2d 612—Cole v. Ruat- 
gard, C.C.A.AIaska, 68 F.2d 316. 

79.65 U.S.—McManus v. Delta Fire 
& Cas. Co., C.A.La., 251 F.2d 49C— 
Beury v. Beury, C.A.W.Va., 222 F. 
2d 464—Tauzin v. Saint Paul Mer¬ 
cury Indem. Co., C.A.La., 195 F.2d 
223. 


79.70 U.S.—^Howell ▼. Terminal R. 
Ass’n of St. Louis, C.C.A.Mo., 155 
F.2d 807—Kuhn v. Canteen Food 
Service, C.C.A.Ill., 160 F.2d 56. 

79.76 U.S.—Oppenheimer v. P. J. 
Toung & Co., C.C.A.N.Y., 144 F.2d 
387. 

79.80 U.S.—Balboa Shipping Co. ▼. 
Standard Fruit & S. S. Co., C.A.N. 
y., 181 F.2d 109. 

“It is only when the judgment dis¬ 
poses of the ease In its entirety that 
an appeal wjII lie.” 

U.S.—U. S. V. Kansas City, Kan., C.C. 
A.Kan., 159 F.2d 125, 129. 

80. U.S.—Leonard v. Rocony-Vacu¬ 
um Oil Co., C.C.A.Wis., 130 F.2d 635, 
—Hunter v. Federal Life Ins. Co., 
C.C.A.Ark.. 103 F.2d 192—Cosme v. 
Marquez, C.C.A.Puerto Rico, 94 P. 
2d 908—Beighle v. Le Roy, C.C.A. 
N.J., 94 F.2d 30—Lewis Invisible 
Stitch Mach. Co. v. Columbia Blind- 
stitch Mach. Mfg. Corporation, C. 
C.A .\.Y.. bO F.2d 862—United Porto 
Rican Sugar Co. (of Puerto Rico) 
V. Saldana, C.C.A.Puerto Rico, 74 
F.2cl 409—Pacific Mut, Life Ins. Co. 
of California v. Andrews, C.C.A.Io- 
wa, 73 F.2d 839—Cole v. Rustgard, 
C.C.A.Ala.«^ka. 68 F.2d 316—Com¬ 
monwealth of Pennsylvania, to Use 
of Nice Ball Bearing Co., v. Ster- 
rett, C.C.A.Pa., 66 F.2d 881—Cox v. 
Graves, Knight & Graves, C.C.A, 
Va., 65 P.2d 217—Western Electric 
(^o. V. Parent Reproducer Corpora¬ 
tion, C.C.A.N.Y., 37 P.2d 14— Guar¬ 
anty Trust Co. of New York v. Al- 
bia Coal Co., C.C.A.Minn., 36 P.2d 
34—Gardner v. Grand Beach Co., C. 
C.A.Mich., 29 F.2d 481—Herrup v. 
Stoneham, C.C.A.N.Y.. 16 F.2d 49— 
Minnesota & Ontario Paper Co. ▼. 
Swenson Evaporator Co., C.C.A, 
Minn., 281 F. 622 — ^Farmers’ Irr. 

V. New York Trust Co., C.C.A, 
Neb., 280 F. 797. 

1 8 C.J. p 446 note 88. 
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it has been held that a decree may be “final” in the 
sense that it may be appealed from, although not 
“final” in the strict technical sense of the term.*^ 
Although there is some early authority to the con¬ 
trary,82 it has been held that a party may appeal 
from a portion of an order or judgment and is not 
required to appeal from the entire judgment,82 but 
there must be an adjudication final in nature of mat¬ 
ters distinct from the general subject of the litiga¬ 
tion,84 and a judgment is a final judgment for the 
purposes of appeal only where it terminates the ac¬ 
tion with respect to such claim.85 Where more 
than one claim for relief is presented, the Federal 
Rules of Civil Procedure, 28 U.S.C.A., indicate a 
definite policy to permit the entry of a separate 
judgment if the claims are entirely distinct, and such 
judgment will frequently be a final judgment and 
appealable, although no disposition has been made 
of other claims in the action.88 

While a decree to account is regarded as inter¬ 
locutory and not appealable,87 a decree, which is 
final in the sense that it settles the substantial mer¬ 
its of the case, is appealable, although an issue of 
compensation remains to be determined or the de¬ 
cree contains a reference or orders an accounting 
between the parties.88 In this connection, however. 
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the proper distinction is that, if the decree disposes 
of all questions within the pleadings, and nothing 
remains but to adjust an account between the par¬ 
ties in the execution of the decree, or there is a 
reference as to a collateral matter only, it is final 
for the purpose of an appeal ;89 but, if a reference 
is made for a judicial purpose, as to state an ac¬ 
count between the parties, on which a further de¬ 
cree is to be entered, the decree is merely interlocu¬ 
tory and an appeal will not lie until after the final 
decrec.8® 

A judgment, order, or decree which adjudicates 
and settles all the equities and substantial merits of 
the controversy is final for the purpose of an appeal, 
notwithstanding some incidental or dependent mat¬ 
ter may still remain for adjustment, or further pro¬ 
ceedings may be contemplated and necessary in the 
execution of the judgment, order, or decree,al¬ 
though a judgment, order, or decree is not final for 
the purpose of appeal when it does not settle or ad¬ 
judicate all the principles or equities of the cause, 
but only a part of them, or where what is left to be 
done is something more than is necessary in the 
mere execution thereof.®^ 

The pendency of an undetermined collateral or 
ancillary proceeding in the same or another court 


Xssae ot damages left for later deter, 
xnlnatloii 

(1) A judgment which only deter¬ 
mined Issue of liability for unpaid 
royalties under license agreement, 
leaving issue of damages for later 
determination, was not a Anal judg¬ 
ment from which an appeal would lie. 
U.S.—^LiOew’s Drive-In Theatres v. 

Park-In Theatres, C.A.RI., 174 F. 
2d 547, certiorari denied Park-In 
Theatres v. Loew’s Drive-In Thea¬ 
tres, 70 S.Ct. 68. 338 U.S. 822, 94 L. 
Ed, 449, rehearing denied 70 S.Ct. 
237, 338 U.S. 896. 94 L.Ed. 651. 

(2) Where parties differed as to In¬ 
terpretation of a contract provision, 
and district court had gone so far as 
to decide meaning of contract, but 
had not yet fixed damages for the 
winning parties, there was no final 
judgment from which an appeal could 
be taken. 

U.S.—Petrol Corp. v. Petroleum Heat 
& Power Co., C.C.A.N.Y., 162 F.2d 
327. 

81. U.S.—La Nacional Platan era, S. 
C. L. V. North American Fruit & 
Steamship Corporation, C.C.A.Ala., 
84 F.2d 881—Lewis Invisible Stitch 
Mach. Co. v. Columbia Blindstitch 
Mach. Mfg. Corporation, C.C.A.N. 
Y., 80 F.2d 862. 

8 C.J. p 448 note 93. 

82. U.S.—Cory Bros. & Co. v, U. S., 
C.C.A.N.Y., 47 F.2d 607—Pearson v. 


Higgins, C.C.A.Cal,, 34 P.2d 27, cor- | 
tiorari denied 50 S.Ct. 39, 280 U.S. | 
593, 74 L.Ed. 641. 

3 C.J. p 466 note 81. 

83. U.S.—Carter v. Powell, C.C.A. 
Fla., 104 F.2d 428, rehearing denied 
104 F.2d 1012, certiorari denied 60 
S.Ct. 173, 308 U.S. 611, 84 L.Ed. 611. 

84. U.S.—Leonard v. Socony-Vacu- 
um Oil Co., C.C.A.Wis., 130 F.2d 
635—Jones v. St. Paul Fire & Ma¬ 
rine Ins. Co., C.C.A.Tex., 108 F.2d 
123. 

85. U.S.—^Reeves v. Beardall, 62 S. 
Ct. 1086, 316 U.S. 283, 86 L.Ed. 1478. 

86 . See infra subdivision b of this 
section. 

87. U.S.—^Miller Hatcheries v. Buck¬ 
eye Incubator Co., C.C.A.Mo., 41 F. 
2d 619. 

1 C.J. p 647 note 84. 

AOOOTUtllLfir 

(1) A decree determining the right 
to an account and settling the prin¬ 
ciples on which the account should 
be taken has been held interlocutory 
and not appealable. 

U.S.—Pittsburgh, C. & St. L. R. Co. v. 
Baltimore & O. R. Co., Ohio, 61 F. 
706, 10 C.C.A. 20. 

(2) A decree requiring the pay¬ 
ment of moneys or property into 
court for preservation, or the setting 
aside of conveyances has been held 
interlocutory. 


U.S.—Pulliam v. Christian, Va., 6 
How. 209, 12 L.Ed. 408. 

88, U.S.—U. S. V. 243.22 Acres of 

Land in Town of Babylon. Suffolk 
County, C.C.A.N.Y., 129 F.2d 678. 

3 C.J. p 449 note 94. 

Bescissloa of contract 

A decree rescinding a contract of 
sale was final as to all matters per¬ 
taining to it, so as to require an ap¬ 
peal based on the time of its rendi¬ 
tion for review of failure to give 
personal judgment, notwithstanding 
matters reserved for findings by the 
master and a decree thereon. 

U.S.—^Mayer v. White. C.C.A.Kan., 12 
F.2d 710. 

88 . U.S.—Marian Coal Co. v, Peale, 
Pa., 204 F. 161. 122 C.C.A. 397. cer¬ 
tiorari denied 33 S.Ct, 1050, 229 U. 
S. 623, 67 L.Ed. 1365. 

3 C.J. p 449 note 95. 

90. U.S.—^Dodge Mfg. Co. v. Patten, 
C.C.A.lnd., 43 F.2d 472—Steel & 
Tube Co. of America v. Dlngess 
Rum Coal Co., O.C.A.W.Va., 3 F.2d 
806—Rauer v. Hatfield, C.C.A.Cal., 

I 296 P. 48—Myles Standish Mfg. Co. 
V. Champion Spark Plug Co., C.C.A. 
Neb., 282 P. 961. 

3 C.J. p 449 note 96. 

91. U.S.—Sanders v. Bluefleld Wa¬ 
terworks (‘c Improvement Co,, W. 
Va., 106 P. 587, 45 C.C.A. 475. 

j 92. U.S.—Craighead v. Wilson, La., 
I 18 How. 199, 16 L.Ed. 332. 
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does not affect the finality of a judgment, order, or 
decree so as to render it unappealable,^^ and ordi¬ 
narily an order or decree, final in its nature, which 
is made in a matter distinct from the general sub¬ 
ject of htij.’.'ition, and which affects only the parties 
to the particular controversy and those whom they 
represent, may be appealed from.^^ 

b. Effect of Federal Rules of Civil Procedure 

Rule 54 (^b) of the Federal Rules of Civil Procedure, 
28 U.S.C.A., providing for the entry of final Judgment on 
less than all of multiple claims, does not relax the re¬ 
quirement of finality for appeal, or supersede any statute 
controlling appellate jurisdiction. The requirements of 
the Rule must be met if it is to serve as a basis for 
appeal. 

Rule 54 ( b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., as amended, provides that: 
“When more than one claim for relief is presented 
in an action, whether as a claim, counterclaim, cross¬ 


claim, or third-party claim, the court may direct 
the entry of a final judgment upon one or more 
but less than all of the claims only upon an express 
determination that there is no just reason for delay 
and upon an express direction for the entry of 
judgment. In the absence of such determination 
and direction, any order or other form of decision, 
however designated, which adjudicates less than 
all the claims shall not terminate the action as to 
any of the claims, and the order or other form of 
decision is subject to revision at any time before 
the entry of judgment adjudicating all the 
claims.”^^-®® The purpose of the Rule, as amended, 
is to avoid piecemeal appeals so as to expedite 
rather than prolong litigation.®^*5l The statutory 
concept of finality embraced in 28 U.S.C.A. § 1291, 
is not impaired by the Rule;9^*S2 ^or is the finality 
required of each decision, as an individual claim, 
to render it appealable, relaxed nor does 


93. U.S—Mica Insulator Co. v. Com¬ 
mercial Mica Co., C.C.I11., 157 F. 
92— ^^Vest V. Kast Coast Cedar Co., 
N.C., 113 F. 742, 51 C.C.A. 416. 

94. T^.S —nector v. U. S., C.C.A.Okl., 
20 F.2d 84r.—Voorhics v. U. S., C.C. 
A.La., 200 F. 275. 

S C J. p 451 note 8. 

94.50 “The amended rule meets the 
needs and iiroblems of modern judi¬ 
cial administration by adjusting: the 
unit for appeal to fit multiple claims 
actions, while retaining a right of Ju¬ 
dicial review over the discretion exer¬ 
cised by the District Court in deter¬ 
mining when there is no Just reason 
for delay.’* 

U.S.—Cold Metal Process Co. v. Unit¬ 
ed Engineering & Foundry Co., Pa., 
76 S.Ct. 904, 909, 361 U.S. 446. 100 
U.Kd. 1311. 

History of Buie 

U.S.—Sears. Roebuck & Co. v. Mack¬ 
ey. Ill., 76 S.Ct. 896, 351 U.S. 427, 
100 L..Ed. 1377, rehearing denied 77 
S.Ct. 21, 352 U.S. 859, 1 L.Ed.2d 69. 

SUxniuatiou of amfiTle traasaotlou 
standard 

“Rule 64 (b) in its present form 
. , . superseded Rule 54 (b) as 

originally adopted which had author¬ 
ized the entry of judgment on one of 
the claims in an action involving 
multiple claims when and only when 
the Issues material to that claim and 
all counterclaims arising out of the 
same transaction or occurrence had 
been determined. The application in 
practice of this single transaction 
standard resulted in a good deal of 
confusion and the consequent uncer¬ 
tainty as to the appealable flnality of 
Judgments entered in multiple claims 
actions made necessary the taking of 
many precautionary appeals in doubt¬ 
ful cases. It was largely to elimi¬ 
nate this uncertainty and confusion 


that the amended rule was proposed 
and adopted." 

U.S —Rendix Aviation Corp. v. Glass, 

C. A.Pa., 196 F.2d 267, 269. 

94.51 U.S.—^Packard Motor Car Co. 
v. Gem Mfg. Co., C.A.Ill., 187 F.2d 
6 .6, certiorari dismissed 72 S.Ct. 92, 
342 U.S. 802, 96 L.Ed. 607. 

“The amended rule preserves the 
historic federal policy against piece¬ 
meal appeals in many cases more ef¬ 
fectively than did the original rule.” 
U.S.—Sears, Roebuck & Co. v. Mack¬ 
ey. Ill., 76 S.Ct. 895, 901, 351 U.S. 
427, 100 L.Ed. 1377, rehearing de¬ 
nied 77 S.Ct. 21, 352 U.S. 859, 1 L. 
Ed 2d 69. 

"The Rule is designed to preclude 
appeal until there is flnality." 

D.C.—Pang-Tsu Mow v. Republic of 
China. 201 F.2d 195, 197, 91 U.S.App. 

D. C. 324, certiorari denied 73 S.Ct. 
784, 346 U.S. 925, 97 L.Ed. 1366. 
“Rule 64 (b) attempts to make a 

reasonable accommodation between 
. . . policy rS'Erainst piecemeal ap¬ 

peals] and those problems of the tim¬ 
ing of review which have been accen¬ 
tuated by the liberalized Joinder of 
claims, counterclaims, cross-claims 
and third-party claims In one law¬ 
suit, as permitted and encouraged by 
the present Rules of Civil Proce¬ 
dure." 

U.S.—Panichella v. Pennsylvania R. 
Co., C.A,Pa., 262 P.2d 452, 464. 

Other statement of purpose 

“Its purpose Is to provide an objec¬ 
tive and mechanical way for deter¬ 
mining when a Judgment adjudicating 
a single claim for relief in a multiple 
claims suit is, and when it is not, to 
be regarded as final and not subject 
thereafter to revision by the district 
court.” 

U.S.—Rendlx Aviation Corp. v. Glass. 
CJ^.Fa., 195 F.2d 267, 271. 
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94.52 U.S.—Cold Metal Process Co. 
V. United Engineering & Foundry 
Co.. Pa., 76 S.Ct. 904, 351 U.S. 445, 
100 D.Bd. 1311. 

“Rule 54 (b) merely administers 
that requirement in a practical man¬ 
ner In multiple claims actions.’* 
U.S.—Caddo Tribe of Okl. v. U. S., 
Ct.Cl., 156 F.Supp. 727, 736. 

“The District Court cannot, in the 
exercise of its discretion, treat as 
‘final’ that which is not 'final* within 
the meaning of § 1291." 

U.S.—Scars, Roebuck & Co. v. Mack¬ 
ey, Ill., 76 S.Ct. 896, 900. 351 U.S. 
427, 100 L.Ed. 1377, rehearing de¬ 
nied 77 S.Ct. 21, 352 U.S. 869. 1 L. 
Ed.2d 69. 

Purpose of amendment was to 

make clear that orders making piece¬ 
meal disposition of an action were 
not made appealable by virtue of 
power of the court to enter them, but 
that the Rule left undisturbed the 
general rule that, absent special stat¬ 
utory authorization, only final Judg¬ 
ments ai'e appealable. 

U.S.—Creel v. Creel, 184 F.2d 449, 87 
U.S.App.D.C. 79. 

94.53 U.S.—Sears, Roebuck & Co. v. 
Macke.v, Ill., 76 S.Ct. 895, 351 U.S. 
427, 100 L.Ed. 1377, rehearing de¬ 
nied 77 S.Ct. 21. 352 U.S. 859, 1 L. 
Ed.2d 69—Island Service Co. v. 
Perez, C.A.Guam, 266 P.2d 659-— 
Luria Bros. & Co. v. Rosenfeld, C. 
A.Or., 214 F.2d 192. 

“Rule 54 (b), in its present form, 
as construed by this court, requires 
that the imprimatur or stamp of 
flnality be put upon any Judgment en¬ 
tered by the trial court disposing of 
a cause of action by an express de¬ 
termination that there is no Just rea¬ 
son for delay and by an express di¬ 
rection to enter Judgment. Absent 
I such action by trial court the last 
1 sentence of Section 64 (b) comes in- 
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it supersede any statute controlling appellate juris¬ 
diction. 

The Rule is inapplicable where there is an absence 
of multiple claims there must be multiple 


claims of which at least one has been acljiicHcat- 
It is applicable only in instances in which 
more than one claim for relief is presenP'd,^^ ''’^ and 
in which the claim upon wdiich a final judgment is 
to be entered under the Rule is itself a claim dis- 


to play and the Judgment or order is 
not a final decision appealable withm 
the purview of Section 1291, Title 
28." 

U.S.—District 65. Distributive, Proc¬ 
essing and Olilce Workers Union of 
N. Y. and N. J., Formerly liocal 65 
V. McKague, C.A.Pa., 216 F.2d 163, 
155. 

Order fliial 1>efore ameoLdmeat of Buie 

(1) An order which was final be¬ 
fore the amendment is not necessar¬ 
ily to be considered final now in the 
absence of the determination and di¬ 
rection required by amended Rule 64 
(b). 

D.C.—David v. District of Columbia, 
187 F.2d 204, 88 U.S.App.D.C. 92. 

(2) Amendment did not destroy 
finality of orders entered prior to 
March 19, 1948. 

D.C.—Creel v. Creel, 184 F.2d 449, 87 
U.S.App.D.C. 79. 

Order not final before amendmeut of 
Buie 

Determination and direction made 
pursuant to Rule did not make an or¬ 
der final and therefore appealable 
■where order was not so before the 
year 1948, when Rule wa.s amended. 
U.S.—Flegenheimer v. General Mills, 
C.AVt., 191 F.2d 237. 

Deoision held final within Bole 

(1) Generally. 

U.S.—Chugaeh Elec. Ass’n v. City of 
Anchorage, C.A.Alaaka, 214 F.2d 
110 . 

(2) District court’s order that final 
judgment be entered on claims deter¬ 
mined in paragraphs 2 through 8 but 
that no final judgment be entered on 
claims reserved for further hearing 
and disposition in paragraph 9. was 
a final disposition of matters in para¬ 
graphs 2 through 8, and was appeal- 
able with respect to such paragraphs. 
U.S.—rh<3lan v. Middle States Oil 

Corp., C.A.N.y., 203 F.2d 836. 

94.54 U.S.—Sears, Roebuck 8b Co. v. 
Mackey, Ill., 76 S.Ct. 895, 351 U.S. 
427, 100 UEd. 1377, rehearing de¬ 
nied 77 S.Ct. 21, 352 U.S. 859, 1 L.. | 
Ed.2d 69. 

Caddo Tribe of Okl. v. U. S., Ct. 
Cl., 155 F.Supp. 727. 

“The Rule should not be considered 
as curtailing appellate jurisdiction 
but rather as one fixing the procedure 
of the district court as to conditions 
affecting terms upon which an appeal 
may be taken in advance of a deter¬ 
mination of the entire case. The 
right to appeal is not negated, but 
whether an appeal from a piece-meal 


order must a'wait final disposition is 
left to the district court’s di.scrotion.’’ 
U.S.—Winsor v. Daumit, C.A.Ill., 179 
P.2d 475. 478. 

“A certificate of the trial judge un¬ 
der that rule cannot have the ofCcct of 
conferring jurisdiction where none is 
given by statute or of withdrawing 
jurisdiction where the statute con¬ 
fers It.” 

U.S.—King V. California Co., C.A. 
Miss.. 224 F.2d 193, 197, rehearing 
denied 2CC F.2d 413, certiorari de¬ 
nied 77 set. 569, 352 U.S. 1007, 1 
L.Ed 2d 651. 

Indirect and incidental effect on jn. 
rlsdlctlon 

**Hy providing that judgments 
stamped with its hallmark shall be 
final and not subject to revision and 
that those without the mark shall be 
Interlocutory and subject to revision 
the rule indirectly and incidentally 
affects the jurisdiction of the courts 
of appeals by regulating the produc¬ 
tion of final decisions upon which the 
jurisdictional grant of Sec. 1291 may 
operate. The rule thus undouiitedly 
affects the amount of grist available 
from time to time for the appellate 
mill.” 

U.S.—Bendlx Aviation Corp. v. Glass, 
C.A.ra., 195 F.2d 267, 271. 

94.55 U.S. —Brandt v. Renfleld Im¬ 
porters, Limited, C.A.Mo., 269 F.2d 
14—Seaboard Machinery Corp. of 
Del. v. Seaboard Machinery Corp. of 
N. J., aA.N.Y., 267 F.2d 178— 
Schwartz v, Eaton, C.A.N.Y.^ 264 F. 
2d 195—Lurla Bros. & Co, v. Rosen- 
feld, C.A.Or., 244 F.2d 192—King v. 
California Co., C.A.Miss., 224 F.2d 
193, rehearing denied 23G F.’Jd 413, 
certiorari denied 77 S.Ct. 569, .352 
U.S. 1007, 1 L.Ed.2d 651—Hardy v.! 
Bankers Life & Cas. Co., C.A.I11., j 
222 F.2d 827. 

“Rule 64 (b) applies only to a case 
in which multiple claims are assert¬ 
ed against one or more parties. In 
the absence of multiple claims no 
final judgment can be entered under 
that Rule.’’ 

U.S.—Steiner v. 20th Century-Fox 
Film Corp., C.A.Cal., 220 F.2d 106, 
107. 

“The amended rule does not apply 
to a single claim action nor to a mul¬ 
tiple claims action in which all of the 
claims have been finally decided. It 
is limited expressly to multiple 
claims actions in which ’one or more 
but less than air of the multiple 
claims have been finally decided and 
are found otherwise to be ready for 
appeal." 

U.S.—Sears, Roebuck & Co. v. Mack¬ 
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ey. Ill.. 76 S.Ct. 895. 8'*9. SZl U.S. 
427. 100 LEd. 1,‘177, n iioarmg de¬ 
nied 77 S.Ct. 21, 352 U..S. 859, 1 L. 

Ed.2d 69. 

Actions hold to Involve multiple 
claims 

U.S.—Glens Falls Indemnit.v Co. v. 
American Seating Co., C.A.Cal., 248 
F.2d 846—Russell v. Huokworth, C. 
A. Cal., 233 F.2d 503 -I’.ict.er v. 
Baltimore & O. K. Co.. C A N Y., 224 
F.2d 198— Hmo V. Port of New York 
Authority, C.A.N Y.. 222 F.2d 362— 
United Artists Corp, v. M'l.-I f'rpiece 
Productions. C.A N.Y., 221 F.2(l 213 
—Bendix Aviation Cor]), v. Glass, 
C.A.Pa, 195 F.2d 267. 

94.56 U.S.—Pabellon T. Groce Line, 
C.A.N.Y., 191 F.2d ICO certiorari 
denied Coston Supply C.» \ Pabel- 
lon, 72 S.Ct. 201, 342 U.S 893, 96 L. 
Ed. 669. 

D.C.—Capital Transit Co. v. District 
of Columbia, 225 F.2d 38, 9G U.S. 
App.D.C. 199. 

94.57 D.C.—Capital Tran.sit Co. ▼. 
District of CoJumbia, eupra—Gold 
Seal Co. v. Weeks, 209 F 2d 802, 93 

U. S.Api>.D.C. 249. 

Condition precedent for application 
of the Rule is the presence of more 
than one- claim in the action, and 
where there is only a single claim or 
factual occurrence, the ItuJe cannot 
be invoked to confer jurit..diCtion on 
an appellate court, 

U.S.—Town of Clarksville. Va. v. U 
S., C.A.Va., 198 P.2d 238. certiorari 
denied U. K. v. Town of GlMrksvdlle, 
73 S.Ct. 495, 344 U.S. 927, 97 L.Ed. 
714. 

Only one claim held made 

U.S.—Brandt v. Renfleld Importers, 
Limited, C.A.Mo., 2G9 F.2d 14—Sea¬ 
board Machinery Corp. of Del. v. 
Seaboard Machinery Corp of N. J., 
C.A.N.Y., 267 IA2d 178—U. S. v. 
Burnett, C.A.Alaska, 262 F.2d 55— 
Cott Beverage Corp. v. Canada Dry 
Ginger Ale, Inc., C.A.N.Y., 243 F. 
2d 795—Carr v. City of Anchorage, 
C.A.Alaska, 235 F.2d 780—Meadows 

V. Greyhound Corp., C.A.F’la., 236 F. 
2d 233—Nettles v. G€*neral Acc. 
Fire & Life Assur, Corp., (^.A.La., 
234 F.2d 243—King v. California 
Co., C.A.Miss., 224 F.2d 193, rehear¬ 
ing denied 236 F.2d 413, certiorari 
denied 77 S.Ct. 669, 352 U.S. 1007, 1 
L.Ed.2d 651—^Hardy v. Bankers 
Life & Cas. Co., C.A.Ill., 222 F.2d 
827—Steiner v. 20th Century-Fox 
Film Corp., C.A.Cal., 220 F.2d 106 
—Leonidakis v. International Tele¬ 
coin Corp., C.A.N.Y., 208 F.2d 934. 
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tinct from the other claim or claims. The Rule 
applies only to a final decision of one or more claims 
for relief,and cannot be used to appeal from 
the ruling on a part of a single,or indivis¬ 
ible,claim, even if several parties are involved 

therein. 

So, the Rule is held not to apply where a single 
claim is asserted against multiple parties.How¬ 
ever, this has been called altogether too strict a read¬ 


ing of a salutary and effective Rule,?^-®^ and appeal 
has been permitted under the Rule in such circum¬ 
stances. 

Under this Rule, when a district judge finally 
disposes of one of several claims in suit and certi¬ 
fies that he has done so as contemplated by the Rule, 
his judgment or order on that claim becomes a final 
decision within the meaning of 28 U.S.C.A. § 1291, 
and is immediately appealable.94.66 The applica- 


94.58 U.S.—Kuly v. White Motor 
Co, C.AChto, 171 F.2d Tlli. 

D.C.—Capital Transit Co. v. District 
of Columl.i,«, 225 F.2d 38. 9fi H.S. 
App.D.C. 199—Gold Seal Co. v. 
Wofks, 209 F.2d 802. 93 U.S.App.D. 
C. 249. 

Separate claim, the adjudication of 
which will afford bn.sis for appeal, is 
that which is entirely distinct from 
all other claims involved in an action 
and which arises from a different oc¬ 
currence or transaction. 

U.F —Town of Clarksville, Va. v. IT, 
S., C.A.Va.. 198 F.2d 238, certiorari 
denied U. S v. Town of ClarkavilJe. 
73 S.Ct. 495, 344 U.S. 927, 97 UEd. 
714. 

Third-party claim held severable 

D.C. -Cajiital Transit Co. v. District 
of Columbia. 22C F.2d 38, 96 U.S. 
App.DC 199. 

Claim held not separate 
D C.—Cold {^*eal Co. v. Weeks, 209 F. 
2d 802, 93 U.S.App D.C, 249. 

94.59 TT.S.—Cold Metal Process Co. 
V. United Engineering & Foundry 
Co., Pa, 7() S.Ct. 904, 35] U.S. 445. 
100 L.Ed. 1311—Sears, Roeliuok & 
Co. V. Mackey, 111., 76 S.Ct. 895, 351 
U.S. 427, 3 00 L.Ed. 1377. rehearing 
denied 77 S.Ct. 21, 362 U.S. 859. 1 L, 
Ed.2d 69. 

TT. S. V. Uurnetl, C.A.Alaska, 262 
F.2d 65—School Dist. No. 6 v. 
Lundgren, C.A.Or., 259 F.2d 101— 
Nettles V. General Acc. Fire & Life 
Assur. Corp., C.A.T^a.. 234 F,2d 213 
—Deury v. Bcury, C.A.W.Va., 222 
F.2d 464—Kuly v. White Motor Co., 
C.A.Ohio, 174 F.2d 742. 

94.60 U.S.—U. S. V. Martin, C.A. 
Colo,, 267 F.2d 764—Schwartz v. 
Eaton, C.A.N.Y., 264 F.2d 195—U. 
S. V. Burnett, C.A.Alaska, 262 F.2d 
65—School Dist. No. 6 v. I.undgren, 
C.A.Or., 259 P.2d 101—Higgins v. 
Shenango Pottery Co., C.A.Pa., 266 
F.2d 604—Lurla Bros. & Co. v. Ros- 
eiifeld, C.A.Or., 244 F.2d 192—Ries- 
er V. Baltimore & O. R. Co., C.A.N. 
Y., 224 F.2d 198—^U. S. Plywood 
Corp. V. Hudson Lumber Co., C.A. 
N.Y., 210 F.2d 462—Leonidakls v. 
International Telecoln Corp., C.A.N. 
y., 208 F.2d 934. 

BnlinsT on part of one mnltipls claim 

U.S.—New Amsterdam Cas. Co. v. B. 
L. Jones & Co., C.A.Ga., 254 F.2d 
917. 


Singrle transaction; attempted dis¬ 
missal 

Where all the facts on which plain¬ 
tiff relied constituted a single trans¬ 
action composed of a closely related 
.scries of occurrences, district court’s 
action in attempting to dismiss a 
part of plaintiff'.M claims based on 
certain legal theories was, in effect, 
a nullity, and did not form the basns 
for the taking of an appeal there¬ 
from, on theory that order constitut¬ 
ed a judgment on one of multiple 
claims. 

II S.—Pchwartz v. Eaton, C.A.N.Y., 
264 F.2d 195. 

94.61 D.C.—Capital Transit Co. v. 
District of Columlua, 225 F 2d 38, 
96 U.S.App D.C. 199. 

94.62 U.S.—Reagan v. Tiaders 
General Ins. Co., C.A.La., 255 1^.2d 
845—Luria Bros. & Co. v. Tiosen- 
feld, C.A.Or., 244 F.2d 192. 

94.63 U.S.—Brandt V. Hcrifield Im¬ 
porters. Limited. C.A.Mo.. 269 F.2d 
14—Reagan v. Traders & General 
Ins. Co., C.A.La., 255 F.2d 815— 
Luria Bros. & Co. v. RoscntVUl. C 
A.Or, 244 F.2d 192—Carr v. City of 
Anchorage, C.A. Alaska, 235 F.2d 
780. 

Multiple parties as not multiple 
claims 

(1) “This case Involves only mul¬ 

tiple parties—not multiple clniniB. 
. . . The Rule nowhere mentions 

parties. The Rule is poised on the 
word claims—multiple claim.s. The 
word claims and the word parties 
mean different things.” 

U.S.—Steiner v. 2()th Century-Fox 
Film Corp., C.A.Cal., 220 F.2d 105, 
107. 

(2) ’Tt Is our function to apply 
the rule, not to amend it. Wo can¬ 
not stretch the terms ‘upon one or 
more but less than all of the claims’ 
to mean also ’for or against one or 
more but less than all of the parti os. ’ 

' The Advisory Committee, in writing 
the rules, and the Supreme Court, in 
adopting them, were all too familiar 
with the words ‘claim’ and ‘parties’ 
as words of art In the law for u.s now 
to say they mean the same thing.” 
U.S.—^Meadows v. Greyhound Corp., 
C.A.Fla., 235 F.2d 233. 235. 

Effect of oertifleatioa by trial court 
“The Inherent nature of the cause 
of action cannot be changed by a trial 
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court’s certification that multiple 
claims are Involved, The mere sign¬ 
ing of the formula pre.scribod by Rule 
64 (b) cannot, we think, have the 
magical effect of transforming a 
multiple partie.s action into a multi¬ 
ple claims action.” 

U.S.—Brandt v. Renfield Importers, 
Limited, C.A.Mo., 269 F 2d 14, 18. 
Suit agaluBt alleged joint tort-feasors 
U.S.—Meadows v. Greyhound Corp., 
C.A.Fla., 235 F.2d 233—Nettles v. 
General Acc. Fire & Life Assur. 
Corp., C.A.La., 234 F.2d 243. 
Allegation of conspiracy 

(1) Generally. 

U.S.—Hardy v. Rankers Life & Cas. 
Co., C.A Ill., 222 P.2d 827—Sterner 
V. 20th Conlury-Fox Film Corp., C. 
A.Cal., 220 F.2d 105. 

(2) Where all of acts alleged In 
complaint charging defendants with 
conspiracy to restrain interstate com¬ 
merce were intertwined to make one 
c(»nspiracy, a single, rather than a 
multi-claim, controversy was present¬ 
ed. and appeal would be dismissed 
notwithstanding finality finding 
W’hich trial judge had been persuaded 
to make in order to render judgment 
on one of several alleged claims ap¬ 
pealable. 

l^S.—Cott Beverage Corp. v Canada 
Dry Ginger Ale, Inc., C.A.N.Y., 243 
F.2d 795. 

94.64 U.S.—United Artists Corp. v. 
Masterpit'ces Productions, C.A.N.Y., 
221 F.2d 213, 

94.65 U.S.—Colonial Airlines v. 
Jonas, C.A.N.y., 202 F.2d 914—Bos¬ 
ton Medic,il Sur-ply Co V. Lea & 
Fobigor, C.A.Mass., 195 F.2d 853. 

D.C.-■ Williams v. Protestant Kjiisco- 
pal Theological Seminary in Vir¬ 
ginia, 198 F.2d 595. 91 U.S App.D.C. 
69, certiorari denied 73 S.Ct. 106, 
344 U.S. 864, 97 I^.Ed. 670. 
Tort-feasors jointly and severally li¬ 
able 

Case Involving a number of tort¬ 
feasors who are jointly and severally 
liable concerns multiple claims so as 
to come within the Rule. 

U.S.—United Artists Corp. v. Master¬ 
piece Productions, C.A.N.Y,, 221 F, 
2d 213. 

94.68 U.S.—American Airlines, Inc. 
V. Louisville and Jefferson County 
Air Bd., C.A.Ky., 269 P.2d 811—U. 
S. V. Saxe, C.A.Mass., 261 F.2d 316 
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tion of the Rule is not limited to a judgment on abuse of discretion, the order is appealable.^^*®® 
the merits.®^-®'^ If the district court certifies a final The absence of the required certification, or deter- 
order on a claim which arises out of the same trans- mination and direction, by the trial court prevents 
action and occurrence as pending claims, and the the decision from being appealable under the 
court of appeals is satisfied that there has been no Rule.®^ ®® 


—Seitz V. Toolan, C.A.N.J., 231 F. 
2d 224, certiorari denied 77 S.Ct. 38, 
352 U.S. 826, 1 L..Ed.2d 49, rehear¬ 
ing denied 77 S.Ct. 211, 362 U.S. 919, 
1 L.Ed.2d 124~-Rao v. Port of New 
York Authority, C.A.N.Y., 222 F.2d 
362—Colonial Airlines v. Jonas, C. 
A.N.Y., 202 F.2d 914—Boston Medi¬ 
cal Supply Co. V. Uea & Febigrcr, C. 
A.Mass., 195 F.2d 853—Bendix Avi¬ 
ation Corp. ▼, Glass, C.A.Pa., 195 
P.2d 267. 

D.C.—^Williams v. Protestant Episco¬ 
pal Theological Seminary in Va., 
198 F.2d 595, 91 U.S.App.D.C. 69, 
certiorari denied 73 S.Ct. 105, 344 U. 
S. 864, 97 L.Ed. 670, rehearing de¬ 
nied 73 S.Ct. 210, 844 U.S. 894, 97 
L,Ed, 691. 

VliLdi&ff of district judge conclusive 
on court of appeals 
Effect of the Buie is to render 
conclusive, in so far as Jurisdiction 
of court of appeals is concerned, find¬ 
ing of district judge that a final ap¬ 
pealable order was being entered. 

U.S.—^Mackey v. Sears Roebuck & Co., 
C.A.I11., 218 P.2d 295. affirmed 76 
S.Ct. 895, 361 U.S. 427, 100 L.Ed. 
1297. 

Dismissal of claims 

(1) Where plaintiff made four 
claims, two based on anti-trust laws 
and two based on common law, and 
district court dismissed first two 
claims and certified that there was 
no reason for delay in making entry 
and directed that entry of judgment 
be made, immediate appeal lay from 
the ruling dismissing the claims. 
U.S.—Sears. Roebuck & Co. v. Mack¬ 
ey. Ill.. 76 S.Ct. 895, 351 U.S. 427, 
100 L.Ed. 1377, rehearing denied 77 
S.Ct. 21, 352 U.S. 859, 1 L.Ed.2d 69. 

(2) Dismissal generally see infra 
I 290(18). 

94.67 U.S.—^Luria Bros. & Co. v. 
Rosenfeld, C.A.Or., 244 F.2d 192. 

Order of dismissal against some de¬ 
fendants 

(1) An order of dismissal by dis¬ 
trict court against some defendants 
for want of jurisdiction of the sub¬ 
ject matter is subject to the Rule, so 
as to authorize appeal therefrom, as 
against contention that the Rule Is 
limited to a judgment on claim and 
that because there was no final judg¬ 
ment on the plaintiff's claim against 
defendants, the Rule was inapplica¬ 
ble. 

U.S. —Luria Bros. & Co. v. Rosenfeld, 
C.AOr., 244 F.2d 192. 

(2) Dismissal of some defendants 
generally see Infra § 290(19). 

94L68 U.S.—Cold Metal Process Co. 


V. United Engineering & Foundry 
Co., Pa.. 76 S.Ct. 904. 351 U.S. 445. 
100 L.Ed. 1311. 

94.69 U.S.-—Wasabi Iron Co. v. Re¬ 
serve Min. Co., C.A.Minn., 270 F. 
2d 567—Sierra v. Merchants Mut. 
Cas. Co.. C.AN.H., 262 F.2d 287— 

U. S. v. Saxe. C.A.Mass., 261 F.2d 
316—Gallon v. Lloyd-Thomas Co., 
C.A.Mo., 261 F.2d 26—School Dist. 
No. 6 V. Lundgren, C.A.Or., 259 F. 
2d 101—^Huang v. Young, C.A.Ha- 
waii, 256 F.2d 159—Reagan v. 
Traders & General Ins. Co., C.A.La., 
266 F.2d 845—New Amsterdam Cas. 
Co. V. B. L. Jones & Co., C.A.Ga., 
254 F.2d 917—Gilbertson v. City of 
Fairbanks, C.A.Alaska, 263 F.2d 231 
—Employers Liability Aasur. Corp. 

V. Kahn, C.A.La., 261 F.2d 460— 
Glens Falls Indemnity Co. v. Amer¬ 
ican Seating Co., C.A.Cal., 248 F. 
2d 846—Lehrer v. McCloskey 
Homes. Inc., C.APa., 242 F.2d 190 
—Reed v. National Old Line Ins. 
Co., C.A.Tcx., 239 F.2d 594—^Massa 
V. Jiffy Products Co., C.A.Cal., 238 
F.2d 228—Bergman v. Aluminum 
Lock Shingle Corp. of America, C. 
A.Okl., 237 F.2d 386—Carr v. City 
of Anchorage, C.A.Alaska, 235 P.2d 
780—Russell v. Hackworth, C.A. 
Cal., 233 P.2d 603—Scarf v. Trans 
World Airlines, Inc., C.A.N.Y., 233 
P.2d 176—Seaboard Sur. Co. v. Dale 
Const. Co.. C.A.Mass., 230 F.2d 625 
—Matanuska Valley Lines v. Neal, 
C.A,Alaska, 229 P.2d 136—Amhold 
V. U. S„ C.A.Wash., 225 F.2d 649— 
Hardy v. Bankers Life & Cas. Co., 
C.A.IIL, 222 P.2d 827—Beury v. 
Beury, C.AW.Va., 222 F.2d 464— 
Brandt v. Renfteld Importers, C.A. 
Mo., 216 P.2d 206—^District 66, Dis¬ 
tributive, Processing and Office 
Workers Union of N. T. and N. J., 
Formerly Local 66 v. McKague, C. 
A.Pa., 216 F.2d 153—Shipley Corp. 
V. Leonard Marcus Co., C.A.N.J., 
214 F.2d 493—^Russell v. Texas Co., 
C.A.Mont., 211 F.2d 740—Katzman 
v. Hoffman. C.APa., 211 F.2d 701— 
Burkhart v. U. S., C.A.Wash., 210 
P.2d 603—^Parmer v. Powers, C.A. 
La., 204 F.2d 509—Wynn v. R. P. C., 
C.A.Cal.. 202 P.2d 953—Texas East¬ 
ern Transmission Corp. v. McDon¬ 
ald. C.A.I11.. 198 P.2d 929—Bendix 
Aviation Corp. v. Glass, C.A.Pa., 195 
F.2d 267—International Union of 
Elec. Radio & Mach. Workers, CIO 
V. United Elec. Radio & Mach. 
Workers of America, C.A.Mich., 192 
P.2d 847—Tobin Packing Co. v. 
North Am. Car Corp., C.A.N.Y., 188 
P.2d 158—Garbose v. George A. 
Giles Co., C.A.Mass., 183 F.2d 613 
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—Kam Koon Wan v. E. E. Black. 
Limited, C.A.Hawaii, 182 F.2d 146 
—Kuly v. White Motor Co., C.A. 
Ohio, 174 F.2d 742—Lockwood v. 
Hercules Powder Co., C.A.Mo., 172 
F.2d 776. 

D.C.—Youpe V. Moses, 213 F.2d 613, 
94 U.S.App.D.C. 21—Pang-Tsu Mow 
V. Republic of China, 201 F.2d 195, 
91 U.S.App.D.C. 324, certiorari de¬ 
nied 73 S.Ct. 784, 346 U.S. 926, 97 
L.Ed. 1366—Maizel v. Epstein, 196 
F.2d 44, 90 U.S.App.D.C. 328—Rob¬ 
erts v. American New.^^paper Guild, 
188 P.2d 650. 88 U.S.App.D.C. 231 
—Felder v. D. Loughran Co., 188 
P.2d 623, 88 U.S.App.D.C. 139—^Da¬ 
vid V. District of Columbia, 187 F. 
2d 204, 88 U.S.App.D.C. 92. 

*Tt has been lately a consistent pol¬ 
icy of this Court to dismiss an ap¬ 
peal where there has not been com¬ 
pliance with the provisions of Rule 
54(b). . • . The appeal should 

always be dismissed, since this pro¬ 
vision is not only for the benefit of 
litigants, but for the protection of 
the court against multiple appeals in 
a single cause." 

U.S.—Island Service Co. v. Perez, C. 
A.Guam, 266 P.2d 669, 661. 

"The only effect of Rule 64 (b) Is 
that it requires us to treat the trial 
judge’s silence concerning an order 
covered by that Rule as the equiva¬ 
lent of . . .an explicit reserva¬ 

tion; in failing to utter a ‘determi¬ 
nation,’ he is deemed to have made 
his order subject to his own recall at 
any time before the end of the en¬ 
tire litigation." 

U.S.—Republic of China v. American 
Exp. Co., C.A.N.Y., 190 P.2d 334, 
338. 

Frlaciple applied to aotion. pending 
at time of amendment 

U.S.—Plegenheimer v. Manitoba Sug¬ 
ar Co.. C.A.Vt., 182 F.2d 742. 
Motion for oeztifioate granted 
U.S.—^Ace Grain Co. v. American 
Eagle Fire Ins. Co. of New York, 
D.C.N.Y., 11 P.R.D. 164. 
Abandonment of one of two claims 
Where one of two claims present¬ 
ed by a defendant was abandoned by 
such defendant, entry of judgment 
on remaining claim was not subject 
to Rule, and such judgment was ap¬ 
pealable, although trial court did not 
make express determination and di¬ 
rection. 

U.S.—General Time Corp. v. Padua 
Alarm System, C.A.N.Y., 199 F.2d 
361, certiorari denied Padua Alarm 
Systems v. General Time Corp., 73 
S.Ct. 728, 346 U.S. 917, 97 L.Ed. 
136L 
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It has been declared that, certificate or no cer¬ 
tificate, the question of appealability is for the court 
of appeals, not for the district court judge.®^**^® 

What the state of the law may have been prior 
to amendment of the Federal Rules of Civil Proce¬ 
dure, Rule 54 (b), 28 U.S.C.A., in 1948, has been 
held, in view of the revision, wholly immaterial ;94.7i 
prior to the amendment, the trial court was not 
required, as it is now, to make an express entry of 
judgment and an express determination that there is 
no just reason for delay, in order that final judgment 
may be entcred.^^-^^ 


Prior to the amendment of the Rule, where more 
than one claim for relief was presented, the Federal 
Rules of Civil Procedure, 28 U.S.C.A., indicated a 
definite policy to permit the entry of a separate 
judgment if the claims were entirely distinct, and 
such judgment would frequently be a final judgment 
and appealable, although no disposition had been 
made of other claims in the action.®4*73 

Counterclaims; cross claims; cross actions. Un¬ 
der the Rule, counterclaims and cross claims are 
equated with the others the amended Rule, in 

contrast with the Rule in its original form, treats 


Order entered pendlner appeal 

An order of district court, deter¬ 
mining’ that no reason existed for 
delay In entering Judgment dismiss¬ 
ing action ns against one of defend¬ 
ants, after court of appeals indicated 
that plaintiff’s appeal from district 
court’s previous order of dismissal 
should be dismissed because such or¬ 
der was not final decision, did not 
render original order appealable, as 
district court was without Jurisdic¬ 
tion to enter second order pending 
appeal. 

U.S.—District 66. Distributive. Proc¬ 
essing and Onice Workers Union 
of N. Y. nnd N. J., Formerly Local 
65 V. McKague, C.A.Pa., 216 F.2d 
163. 

Cure of defect by nimo pro tune or- 
der 

(1) Where Rule had not been fol¬ 
lowed in entry of summary Judg¬ 
ment In personal injury action, but 
subsequent to argument in court of 
appeals a nunc pro tunc order was 
procured correcting and amending 
the order for summary Judgment, and 
such order was consented to by all 
parties, nunc pro tunc order cured 
defects in order as appealed from, 
and therefore court of appeals could 
consider appeal on its merits. 

D.C.—Vale v. Bonnett, 191 F.2d 334, 

89 U.S.APP.D.C. 116. 

(2) However, this practice has 
been disapproved. 

U.S.—Island Service Co. v. Perez, C. 
A.Guam, 255 F.2d 569. 

94.70 U.S.—^Dyer v. MacDougall, D. 
C.N.T., 109 F.Supp. 444. 

94.71 U.S.—^Winsor v. Daumit, C.A. 
Ill., 179 F.2d 475. 

94.72 U.S.—Winsor v. Daumit. supra 
—Kuly V. White Motor Co., C.A. 
Ohio, 174 F.2d 742. 

94.73 U.S.—Reeves v. Boardall, 62 
S.Ct. 1085, 316 U.S. 283, 86 L.Ed. 
1478. 

Western Contracting Corp. v. 
National Sur. Corp., C.C.A.W.Va., 
163 F.2d 466—California Apparel 
Creators v. Wieder of Cal., C C A. 
N.T., 162 F.2d 893, 174 A.L.R. 481, 
certiorari denied 68 S.Ct. 156. 332 
U.S. 816, 92 L.Ed. 393—Fleming V. 


Fry. C.C.A.Ariz., 160 F.2d 742— 
Zalkind v. Scheinman, C.C.A.N.Y., 
139 F.2d 895. certiorari denied 64 
S.Ct. 1065, 322 U.S. 738, 88 L.Ed. 
1572—Martin v. Consolidated Cas¬ 
ualty Ins. Co., C.C.A.Tex., 138 F. 
2d 896—Modin v. Matson Nav. Co., 
C.C.A.Cal.. 128 F.2d 194—Jones v. 
St. Paul Fire & Marine Ins. Co., 
C.C.A.Tex., 108 F.2d 123—Collins v. 
Metro-Goldwyn Pictures Corpora¬ 
tion, C.C.A.N.Y., 106 P.2d 83. 

The differing ooenrreuces or trans¬ 
actions formed the basis of separate 
units of Judicial action. 

U.S.—Reeves v. Beardall, 62 S.Ct. 

1085. 316 U.S. 283, 86 L.Ed. 1478. 

Clark V. Taylor, C.C.A.N.Y., 163 

F.2d 940—Petrol Corp. v. Petro¬ 
leum Heat & Power Co., C.C.A.N.Y., 
162 F.2d 327—^Audi Vision Inc. v. 
RCA Mfg. Co., C.C.A.N.Y., 136 F.2d 
621, 147 A.L.R. 574. 

Finality ascribed to separate claims 
U.S,—Clark v. Taylor, C.C.A.N.T., 163 
F.2d 940. 

Claims held separate 

(1) Where action was brought on 
a note, and for specific performance 
of contract not to change a will or 
in alternative for damages, and for 
an accounting from one who alleged¬ 
ly held assets of deceased to which 
plaintiff was entitled under the al¬ 
leged contract, but where the claim 
on note and on the contract arose out 
of wholly separate transactions, 
judgment for deceased’s executor on 
the count for specific performance of 
the contract was a “flnal Judgment” 
from which appeal could be taken. 

U.S.—Reeves v. Beardall, 62 S.Ct. 

1086, 316 U.S. 283, 86 L.Ed. 1478. j 

(2) An order granting motion to 
dismiss first and second causes of 
action based on violation of rights 
of privacy was an “appealable order,” 
notwithstanding third cause of action 
alleging malicious libel remained 
standing. 

U.S.—Sidis V. F-R Pub. Corporation, 
C.C.A.N.T., 113 F.2d 806, certiorari 
denied 61 S.Ct. 393. 311 U.S. 711, 86 
L.Ed. 462. 

(3) Complaint seeking In two 
counts recovery on insurance policy 
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and reformation of policy involved 
two distinct claims and dismissal of 
count seeking recovery on policy for 
failure to state a claim on which re¬ 
lief could be granted was a flnal judg¬ 
ment from which appeal could be tak¬ 
en. 

U.S.—^Hanney v. Franklin Fire Ins. 
Co. of Philadelphia, C.C.A.Wash., 
142 P.2d 864. 

Claims held not separate 
U.S.—Canister Co. v. National Can 
Corp., C.C.A.Del., 163 F.2d 683—Pet¬ 
rol Corp. V. Petroleum Heat & 
Power Co., C.C.A.N.Y., 162 F.2d 327. 
One claim 

(1) Cause of action held based on 
single claim, so as to render Rule in¬ 
applicable. 

U.k—Biggins V. Oltmer Iron Works, 
C.C.A.I11., 154 F.2d 214. 

(2) Where complaint containing 
two counts set forth only one claim 
for relief, based in part on the com¬ 
mon law and in part on the Securi¬ 
ties Act of 1933, neither an order 
granting motion to dismiss one count 
nor Judgment dismissing such count 
leaving the other pending would be 
an appealable “flnal decision” of the 
district court. 

U.S.—Wright V. Gibson, C.C..A.Cal., 
128 F.2d 866. 

Claim for, and ffrant of, declaratory 
Judgment did not add to adjudication 
made element of finality otherwise 
lacking. 

U.S.—Petrol Corp. v. Petroleum Heat 
& Power Co., C.C.A.N.T., 162 F.2d 
327. 

94.74 U.S.—Cold Metal Process Co. ▼. 
United Engineering & Foundry Co., 
Pa., 76 S.Ct. 904, 361 U.S. 445, 100 
L.Ed. 1311. 

Abuse of discretion as to cross claim 

(1) When effect of abuse of discre¬ 
tion of court under Federal Rules of 
Civil Procedure, 28 U.S.C.A., relating 
to counterclaim, cross claim, and 
third-party practice, is denial of re¬ 
lief and the relegating of applicant 
therefor to a new and separate action, 
such action is, for purposes of appeal, 
flnal as to the proceeding in which 
the relief is sought and denied. 
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counterclaims, whether compulsory or permissive, 
like other multiple claims.®^-'^^ So, the failure of 
the district court to make the express determina¬ 
tion, or give the express direction, mentioned in the 
Rule prevents a decision affecting, or failing to dis¬ 
pose of, a counterclaim9^-76 or a cross claim^^**^^ 
from being appealable under the Rule, except that 
the court of appeals may, in the exercise of its dis¬ 
cretion, treat such an order as final and appeal- 
able.»4-78 

A final order dismissing a cross action by summary 
judgment is appealable notwithstanding the con¬ 
tinued pendency of the main action, where the trial 
court made the requisite determination that there 


was no just reason for delay.® 

Defenses. For Rule 54 (b) to apply, so as to 
justify an appeal, the judgment must finally dispose 
of a claim and not merely adjudicate a defense to a 
claim so, the Rule does not authorize appeal 

from a judgment with respect to a mere aflirmative 
defense.®^®^ 

§ 290(6).-Finality as to All Parties 

An appeal will generally not lie unless there has been 
a final disposition of the case as to ail the parties to the 
suit. 

The general rule is that an appeal will not lie 
unless there has been a final disposition of the case 


U.S.—Biair v. Cleveland Twist Drill 
Co., C.A.Ill., 197 F.2d 842. 

(2) So, where it was erroneously 
determined by district court that de¬ 
fendant could not file cross claim 
against codefendant, and requisite de¬ 
termination that there was no just 
cause for delay in the entry of judg¬ 
ment disposing of the cross claim 
was made, the judgment had appeal- 
able finality under the Rule. 

U.S.—Blair v. Cleveland Twist Drill 
Co., supra. 

&4.76 U.S.—Cold Motal Process Co. 
V. United Engineering & Foundry 
Co., Pa., 76 S.Ct. 904, 361 U.S. 445, 
100 L.Ed. 3:tn. 

Seitz V. Toolan, C.A.N.J., 231 F. 
2d 224, certiorari denied 77 S.Ct. 
88, 362 U.S. 826, 1 L.Ed.2d 49. re¬ 
hearing domed 77 S.Ct. 211, 352 U.S. 
919, 1 L.Ed.2d 124—United Artists 
Corp. V. Masterpiece Productions, 
C.A.N.Y., 221 F.2d 213—^Bendlx Avi¬ 
ation Corp. V. Glass, C.A.Pa., 195 
F.2d 267. 

Bnjuxnary judgment on counterclaim 

(1) Where trial court entered a 
summary judgment order in favor of 
a distiller on its counterclaim for 
merchandise sold distributor, and 
made an express finding that there 
was no just reason for delay in entry 
of judgment on such claim, trial 
court’s order would be deemed a final 
order and appealable under Rule. 
U.S.—Wisconsin Liquor Co. v. Park 

& Tilford Distillers Corp., C.A.I11., 
267 F.2d 928. 

(2) Summary judgments generally 
see infra § 290 (25). 

TTnadjudicated counterclaim remain- 
ing 

Under the Rule, where plaintiff's 
claim was adjudicated, and district 
court expressly determined that there 
was no just reason for delay and di¬ 
rected the entry of judgment, appeal 
lay from adjudication, notwithstand¬ 
ing there remained an unadJudicated 
counterclaim arising in part out of 
the same transaction and occurrences 


as the adjudicated claim: prior to 
promulgation of Federal Rules of 
Civil Procedure. 28 U.S.C.A., where a 
claim was adjudicated, leaving unad¬ 
judicated a counterclaim arising out 
of the same transactions and occur¬ 
rences. appeal did not lie from the 
adjudication. 

U.S.—Cold Metal Process Co. v. Unit¬ 
ed Engineering & Foundry Co., Pa., 
76 S.Ct. 904, 361 U.S. 44.5, 100 L.Ed. 
1311. 

94.76 U.S.—U. S. ▼. Martin. C.A. 
Colo., 267 F.2d 764—Island Servlci' 
Co. v. Perez, C.A.Guam, 2.55 F.2d 
659—Gilbertson v. City of Fair¬ 
banks, C.A.AUiska, 253 F.2d 231— 
Walter W. Johnson Co. v. R. F. C., 
C.A Cal., 223 F.2d 101-—Texas Ea.st¬ 
ern Transmission Corp. v. McT^on- 
ald, C.A.Ill., 198 P.2d 929—Robin¬ 
son Bros. & Co. V. Tygart Steel 
Products Co.. C.A.Pa., 184 F.2d 5.14 
—Etten V. KauIIman, C.A.Pa., 179 
F.2d 302. 

D.C.—Maizel v. Epstein, 196 F.2d 44, 
90 U.S.App.D.C. 328. 

Dismissal of oonnterclaim 

(1) Where plaintiff instituted ac¬ 
tion and defendant filed two counter¬ 
claims, and a motion to dismis.s sec¬ 
ond counterclaim was sustaini-d .and 
counterclaim dismissed, appeal liy de¬ 
fendants from order of dismis.sal 
niust bo dismissed as not from a final 
judgment where merits of original 
claim and of the first counterclaim 
remained undetermined in the district 
court and it made no determination 
that there was no just reason for a 
delay or any direction for entry of 
judgment, as provided in the rule. 
U.S.—Winsor v. Daumit, C.A.Ill., 179 

F.2d 475. 

(2) Dismissal generally see infra S 
290(18). 

Beservatlon of coimterolaim for trial 

Where, in judgment and order de¬ 
nying employer reimbursement from 
defendant, who had paid sum in set¬ 
tlement of employee’s claim against 
It for negligent injury, for compen¬ 
sation benefits paid employee, trial 
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Judge made It clear that he was ro- 
.servlng for trial defendant’s counter¬ 
claim for reimbursement of sum It 
had paid in settlement of claim, but 
court made no finding that there was 
no just reason for delay or direction 
for entry of judgment. Judgment was 
not appealable. 

U.S.—International Terminal Operat¬ 
ing Co. v. Waterman S. S. Co., C.A. 
N.y., 255 F.2d 657. 

94.77 U.S.—Matanuska Valley Lines 
v. Neal, C.A.Alaska, 229 F 2d 136— 
McDonald v. Penn.sylvania R. Co., 
C.A.Pa., 210 P.2d 524. 

94.78 U.S.—New Orleans Public R. 
Co. V. Wallace, C.A.La., 173 F.2d 
145. 

DismlBsal intended as final 

Where amendment of Rule did not 
bei’ome effective until alter motion 
to dismiss cross complaint was filed 
and tried, and trial court Intended 
that dismissal of cross claim should 
be final, although there was no ex¬ 
press language In the judgment to 
that effect, and strict aT>pln ation of 
amended rule might work a hardship, 
court of appeals, in the exeio'se of 
discretion, would treat order dl.-^mlss- 
ing cro.ss claim as final for purpose 
of appeal. 

U.S—New Orleans Public R. Co. V. 
Wallace, supra. 

94.79 U.S.—Tompkins Motor Lines, 
Inc. V. Georgia Broilers, Inc., C.A. 
Go.. 260 F.2d 830. 

Dismissal generally see infra 9 290 
(18). 

Summary judgments generally see In¬ 
fra 9 290(25). 

94.80 U.S.—Flynn & Emrich Co. ▼. 
Greenwood, C.A.Md., 242 F.2d 737, 
certiorari denied 77 S.Ct. 1060, 363 
U.S. 976, 1 L.Ed.2d 1137—U. S. Ply¬ 
wood Corp. V. Hudson Lumber Co., 
C.A.N.y., 210 F.2d 462. 

94.81 U.S.—Flynn & Emrich Co. v. 
Greenwood, C.A.Md., 242 F.2d 787, 
certiorari denied 77 S.Ct. 1060, 363 
U.S. 976, 1 L.Ed.2d 1137-~U. S. Ply¬ 
wood Corp. V. Hudson Lumber Com 
C.A.N.y., 210 F.2d 462. 
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as to all of the parties to the suit.®^ This rule does 
not apply, liowcver, where a judgment or decree 
is final as to all who have been made parties and 
who have been served with process or appeared, 
although there has been no disposition as to stran¬ 
gers to the suit or persons who, although named as 
parties, have not appeared or been served.^^ Under 
some decisit )ns, a decree may be final for the purpose 
of appeal as to one or more of several parties in 
favor of, or against, whom it finally settles the con¬ 
troversy, although it is interlocutory as to others, as 
where it disposes of every ground of contention be¬ 
tween the parties, except as to the ascertainment 
of an amount in a matter separable from the other 
subjects of controversy and relating only to some 
of defendants, although retained for the determina¬ 
tion of such sejiarablc matter,or where it ex¬ 
tinguishes every interest which the parties appealing 
have in the controversy, although it leaves matters 
undetermined as to others.^^ 

It has been held that a judgment or decree dis¬ 
missing the action or bill as to less than all of sev¬ 
eral defendants, or a nonsuit as to one of several 
defendants, is not final so as to permit an appeal, 
although, A\’here there is but one issue in the case, 
and a dismissal as to one party will have the effect 
of finding the other liable, a dismissal as to such 
party may be considered a final decree for pur¬ 
poses of appeal.^ 

Where certain defendants had no opportunity to 
be heard on the questions involved in the case be¬ 
fore the rendition of final judgment for plaintiff, 
the judgment is not final as to them, and the ap¬ 
pellate court is compelled to consider whether it 
should be reversedA-^ 


§ 290(7). -Appeal Advancing Tennina- 

tion of Litigation 

The statute known as the Interlocutory Appeals Act 
and providing for the appealability of an order, not other- 
wise appealable, where the district Judge is of the opin¬ 
ion that It Involves a controlling question of law as to 
which there Is substantial ground for difference of opin¬ 
ion and that an immediate appeal therefrom may mate¬ 
rially advance the ultimate termination of the litigation, 
should be used only in exceptional cases, and its require¬ 
ments must be met If It is to serve as the basis of an 
appeal. 

The following provision was added to 28 U.S.CA. 
§ 1292, as subsection (b) thereof, by the amendment 
of Sept 2, 1958, Pub.L. 85-919, 72 Stat. 1770: 
^‘When a district judge, in making in a civil action 
an order not otherwise appealable under this section, 
shall be of the opinion that such order involves a 
controlling question of law as to which there is 
substantial ground for difference of opinion and that 
an immediate ajipeal from the order may materially 
advance the ultimate termination of the litigation, 
he shall so state in writing in such order. The Court 
of Appeals may thereupon, in its discretion, permit 
an appeal to be taken from such order, if application 
is made to it within ten days after the entr} of the 
order: Provided, however, That application for an 
appeal hereunder shall not stay proceedings in the 
district court unless the district judge or the Court 
of Appeals or a judge thereof shall so order.”^ 

It is said that Congress meant to put all civil liti¬ 
gation, without regard to its historical divisions of 
law, equity, or admiralty, within reach of the new 
act,^'^“ which is commonly referred to as the Inter¬ 
locutory Appeals Act.‘^-‘»'^ The act was intended 
primarily as a means of expediting litigation by 
permitting appellate consideration, during the early 
stages of litigation, of legal questions which, if 


95. U.S.—^McManus v. Delta Fire & 
(\TS. Co., C.A.La.. 251 F.2d 496— 
Beury v. Beury, C.A.W.Va., 222 F.2d 
464—Tau/.in v. Saint Paul Mercury 
Indem. Co.. C.A.La., 195 F.2d 223— 
Clark V. Taylor, C.C.A.N.Y., 163 F. 
2d 940—Kuhn v. Canteen Food 
Service. C.C.A.Ill., 150 F.2d 55—In 
re Prindlble, C.C.A.Pa.. 115 F.2d 21 
—Cosme V. Marquez, C.C.A.Puerto 
Rico, 94 F.2d 908—Cole v. Rust- 
f?ard, C.C.A.Alaska, 68 F.2d 316— 
Commonwealth of Pennsylvania, to 
Use of Nice Ball Bearing: Co., v. 
Sterrett, C.C.A.Pa.. 66 F.2d 881— 
Cox V. Craves, Knight & Graves, C. 
C.A.Va.. 66 F.2d 217—Western 
Electric Co. v. Pacent Reproducer 
Corporation, C.C.A.N.Y., 37 F.2d 14 
—Ilerrup v. Stoneham, C.C.A.N.Y., 
15 F.2d 49. 

3 C.J. p 462 note 62. 

••Orders, judgments and decrees of 
the district court • « . which 


are final are those . • . which 

expressly or by neces.sarv lmpUc.ition 
determine the rigrhts and liabilities of 
all pfirties with reference to llie mat¬ 
ter in controversy and leave nothing 
of a judicial character to be done.” 
D.C.—Stewart v. Roberts, 164 P.2d 
697, 80 U.S.App.D.C. 405. 

Juderment complete and final as to all 
parties 

U.S.—Allen B. Wrisley Distributing 
Co. V. Serewicz, C.A.Ind., 168 F.2d 
721. 

96. U.S.—Hooven, Owen.s & Rentsch- 
ler Co. V. John Featherstone’s Sons, 
Mo., Ill F. 81, 49 C.C.A. 229. 

3 C.J. p 463 note 64. 

97 , U.S.—Curtis v. Connly, C.C.A.R. 
I.. 264 F. 650, affirmed 42 S.Ct. 100, 
267 U.S. 260. 66 L.Ed. 222. 

3 C.J. p 464 notes 65, 67. 
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98. T\S.—Thompson v. Murphy, C.C. 
A.Mo., 93 F.2d 38 

3 C.J. p 464 note 66. 

99. See infra S 290(19) 

1 . See infra § 290(19). 

1.5 U.S.—Delta Drilling: Co. v. Ar¬ 
nett, C.A.Ky., 186 F.2d 481, certio¬ 
rari denied 71 S.Ct. 674. 340 U.S. 
954, 95 L.Ed. 688, rehearing denied 
71 S.Ct. 735, 341 U.S. 917, 95 L.Ed. 
1352. 

1.50 See “A New Element in Federal 
Procedure: Interlocutory Appeals 
under the New Statute,” American 
Bar Association Journal, July, 1969, 
p. 681; "The Interlocutory Appeals 
Act of 1968,” 23 F.R.D. 199. 

1.52 U.S.—Continental Grain Co. v. 
Federal Barge Lines, Inc., C.A.La., 
268 F.2d 240. 

1.54 U.S.— IT. S. v. Canule, D.C.Pa.. 
176 F.Supp. 668. 
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decided in favor of appellant, would end the law¬ 
suit but a question brought to the court of 
appeals on interlocutory appeal need not be disposi¬ 
tive of the lawsuit in order to be regarded as con- 

trolling.i-58 

i 

I The provision should be used sparingly it is 
to be used, or applied, only in exceptional cases,^ ®^ 
where an intermediate appeal may avoid protracted 
or expensive litigation,and is not intended to 
open the floodgates to a vast number of appeals from 
interlocutory orders in ordinary litigation.^-®® In 
enacting the amendment, Congress left untouched 28 
U.S.C.A. § 1291, the basic jurisdictional statute un¬ 
der which an appeal can be taken as a matter of 
right from a final decision of the district court.^-®® 

The fact that the case involves an important legal 
question is insufficient to justify the application of 
the provision and the questions of law involved 


on a motion to dismiss are not controlling questions 
where they relate merely to the form in which the 
claim should be pleaded and do not affect the ulti¬ 
mate substantive requirement for proof necessary 
to establish the claim which plaintiff asserts.^-'^® 
Where the issue presented is heretofore untested, it 
is one peculiarly amenable to the procedures de¬ 
tailed by the new act.i-^^ Particular cases or situ¬ 
ations have been held^-^® or held not^ to come 
within the act, so as to justify the allowance of the 
appeal sought thereunder. 

The provisions of the act have been held jurisclic- 
tional,!-®® so that no appeal from an interlocut(jry 
order can be prosecuted unless the order from wnich 
the appeal is sought to be taken, or a certificate, ex¬ 
pressly states that such order involves a controlling 
question of law as to which there is substantial 
ground for difference of opinion and that an im- 


1.56 U.S.—^u. S. V. Woodbury, C.A. 
Or., 263 F.2d 784. 

Umlted purpofles of new statute 
have been made very clear. 

Xj.s.—Gottesman v. General Motors 
Corp., C.A.N.Y., 268 F.2d 194. 

1.68 U.S.—^U. S. v. Woodbury, C.A. 
Or., 263 F.2d 784. 

1.60 U.S.—Oskolan v. Canuel, C.A.R. 

1., 264 F.2d 691—In re Ileddendorf, 

C. A.Mass., 263 F.2d 887—U, S. v. 
Woodbury, C.A.Or., 263 P.2d 784. 

Kroch v. Texas Co., D.C.N.Y., 167 
F.Supp. 047. 

“It is quite apparent from the legr- 
islative history of the Act . 
that Conprress intended that section 
1292 (b) should be sparingly applied.” 
U.S.—Milbert v. Bison Laboratories, 
Inc., C.A.Pa., 260 F.2d 431, 433. 
Season for rale 

The section does not expressly 
modify the long recognized construc¬ 
tion of § 1291 and the accepted and 
sensible policy of allowing appeals 
only from final judgments, subject to 
well defined and enumerated statu¬ 
tory exceptions. 

U.S.—Diggers v. Bankers Bond Co., 

D. C.Ky., 171 F.Supp. 94. 

1.62 U.S.—Oskoian v. Canuel, C.A.R. 

1., 264 P.2d 591—In re Heddendorf. 
C.A.Mass., 263 F.2d 887—U. S. v. 
Woodbury, C.A.Or., 263 F.2d 784— 
Milbert v. Bison I^aboratories, Inc., 
C.A.Pa., 260 F.2d 431. 

Biggers v. Bankers Bond Co., D. 
C.Ky., 171 F.Supp 94—Berger v. U. 

5., D.C.N.Y., 170 F.Supp. 795—Bo- 
bolakis v. Compania Panamena 
Maritima San Gerassimo, D.C.N.Y., 
168 F.Supp. 236—Kroch v. Texas 
Co., D.C.N.Y., 167 F.Supp. 947, 

1.64 U.S.—Oskoian v. Canuel. C.A.R. 

1., 264 F.2d 691—In re Heddendorf, 
C.A.Mass., 268 F.2d 887—Milbert v. 


Bison Laboratories, Inc., C.A.Pa., 
260 F.2d 431. 

Biggers v. Bankers Bond Co., D. 

C. Ky., 171 F.Supp. 94—Berger v. U. 

S.. D.C.N.Y., 170 F.Supp. 795— 

Kroch V. Texas Co., D.C.N.Y., 167 
F.Supp. 947. 

“The legislative history of Public 
Law 86-919 plainly indicates that the 
statute is to be invoked only in ex¬ 
ceptional cases ‘to avoid unnecessary 
delay and expense' . . . . It is 

clear that this legislation was aimed 
at the ‘big’ and expensive case where 
an unusual amount of time and mon¬ 
ey may be expended in the pre-trial 
phases of the case or where the trial 
itself is likely to be long and costly 
. . . a party cannot avail him¬ 

self of the statute unless he shows 
that the appeal would save him from 
the cost and delay of protracted and 
expensive litigation.” 

U.S.—Bobolakis v. Compania Pana¬ 
mena Man lima San Gerassimo, S. 
A., D.C.N.Y., 168 F.Supp. 236, 239. 
1.66 U.S.—Milbert v. Bison Labora¬ 
tories, Inc., C.A.Pa., 260 F.2d 431. 
1.68 U.S.—In re Heddendorf, C.A. 
Mass., 263 F.2d 887. 

“Congress did not intend to . 
seriously modify the practical effect 
of See. 1291,” 

U.S.—Biggers v. Bankers Bond Co., 

D. C. Ky., 171 F.Supp. 94. 

“The legislative history of the Act 
clearly shows that in passing this 
legislation Congress did not intend 
that the courts abandon the final 
judgment doctrine and embrace the 
principle of piecemeal appeals. The 
danger of disruptive Interlocutory ap¬ 
peals was recognized by the legisla¬ 
tive committees and provided 
against.” 

U.S.—Deepwater Exploration Co. v. 
Andrew Weir Ins. Co., D.C.La., 167 
F.Supp. 185, 188. 
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1.70 U.S.—Bobolakis v. Compania 
Panamena Maritima San G<‘ra.ssi- 
mo, D.C.N.Y., 168 F.Supp. 236. 

1.72 U.S.—Kroch v. Tcxa,s Co., D.C. 

N.Y., 167 F.Supp. 947. 

1.74 U.S.—Cordero v. Piinama Canal 
Co., D.C.N.Y., 170 F.Supp. 234. 

1.76 U.S.—U. S. V. View Crest Gar¬ 
den Apts., Inc., C.A.9, 265 F.2d 205 
—Oskoian v. Canuel, C.A.R.I., 264 
F.2d 591. 

Sperry Rand Corporation v. Bell 
Telephone liaborotories, D.C.N Y., 
173 F.Supp. 714—Pennsylvania 
Turnpike Commission v. McGlniies, 
D.C.Pa., 169 F.Supp. 680. 
Amendabillty of motion 
U.S.—Carter v. American Bus Lines, 
Inc., D.C.Neb., 22 F.R.D. 323. 

1.78 U.S.—In re Heddendorf, C.A. 

Mass,, 2G3 F.2d 887—Sierra v. 
Merchants Mut. Cas. Co., C.A.N.IL, 

262 F.2d 287. 

U. S. v. Canale. D.C.Pa., 176 F. 
Supp. 668—Kroch v. Texas Co., D.C. 
N.y., 167 F.Supp. 947. 

Znsnfflcient likeliliood of sneoess on 
appeal 

U.S.—Berger v. U. S., D.C.N.Y., 170 
F.Supp. 796. 

Flea of privilege as to diBClosore of 
documents 

U.S.—U. S. V. Woodbury, C.A.Or., 

263 F.2d 784. 

Stockholders* derivative action 

U.S.—Gottesman v. General Motors 
Corp., C.A.N.Y., 268 F.2d 194. 

Marco v. Dulles, D.C.N.Y., 177 
F.Supp. 533. 

Controversy for control of corpora- 
tion 

U.S.—Securities and Exchange Com¬ 
mission V. Central Foundry Co., D. 
C.N.Y., 167 F.Supp. 821. 

1.80 U.S.—Biggers v. Bankers Bond 
Co., D.C.Ky., 171 F.Supp. 94. 
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mediate appeal may materially advance the ultimate 
termination of the Iitigation.i-82 

Although the statute does not expressly lay down 
standards to guide the court of appeals in the exer¬ 
cise of its judicial discretion,it would seem that 
the appellate court should at least concur with the 
district court in the opinion that the proposed ap¬ 
peal meets the requirements of the statute and 
in applying these standards, the court must weigh 
the asserted need for the proposed interlocutory 
ap])cal with the policy in the ordinary case of dis¬ 
couraging piecemeal appeals.^-*® The opinion of the 
district judge that a controlling question is in¬ 
volved, while deserving of careful consideration 
by the court of appeals, is not binding on that court 
when it is called on to exercise its discretion under 
the statute.i-9<> Under the statute, it is not re¬ 
quired that the court of appeals express its reasons 
for granting or denying an application for permis¬ 
sion to take an interlocutory appcal.i-92 

The application of 28 U.S.C.A. § 1292 (b) to 
applications for the transfer of suits is discussed 
infra § 290(11). 

§ 290(8). - Void Judgments and Orders 

Judgments, orders, or decrees void for want of Juris¬ 
diction are not appealable. 


Judgments, orders, or decrees which are absolute¬ 
ly void for want of jurisdiction have been held not 
appealable but lack of power to enter a wrong 
judgment is remediable on appeal.^-B 

Under the former statute of the District of Colum¬ 
bia, it was held that although a judgment, order, or 
decree was void, and not merely erroneous, it was 
so far to be considered in existence by the appellate 
court that it could be reviewed and reversed on 
writ of error or appeal, and the parties restored 
to the position they originally occupied.2-i0 

§ 290(9), - Discretionary Action; Mat¬ 
ters of Practice i 

In the absence of a clear abuse of discretion, an ap¬ 
peal wiii generaiiy not iie from the action of a court in 
the exercise of its purely discretionary power, as in the 
case of orders invoiving mere questions of practice or 
procedure. 

As a general rule, an appeal will not lie from 
the action of a court in the exercise of its purely 
discretionary power,3 in the absence of a clear abuse 
thereof but it has been declared that decisions 
reached by an exercise of judicial discretion ordi¬ 
narily arc reviewable if they are final.If the 
discretion of the lower court is not absolute, but is 
a legal discretion to be exercised in accordance with 
established rules of law or principles of equity, the 


1.82 U.S.—Gulf States Parer Corp, 
V. Johnson, C.A.Mich . 269 F.2d 835 
—rioldflne V. Pa store, C. A.Mass.. 
261 F.2d 519. 

V. Bankers Bond Co„ D, 
C.Ky., 171 F.Supp. 94, 96 
“It was obviously the will of the 
Congress In enacting this legislation 
that the Court of Appeals cannot ex¬ 
ercise Its discretion in permitting the 
appeal until such an order from the 
district court.” 

U.R—Blggers v. Bankers Bond Co., 
supra. 

1.84 U.S.—In re Heddendorf, C.A. 
Mass., 263 F.2d 887, 889. 

1.86 IT.S.—In re Heddendorf, supra. 

1.88 U.S.—In re Heddendorf, supra. 

“The ‘discretion* of the appellate 
court should be exercised in the light 
of this fundamental consideration.” 
U.S.—In re Heddendorf, supra. 

1.90 U.S.—U. S. V. Woodbury, C.A. 
Or., 263 P.2d 784. 

1.92 U.S.—^U. S. V. Woodbury, supra. 

9 . U.S.— United Porto Rican Sugar 
Co. V. Del Toro, C.C.A.Puerto Rico, 
80 F.2d 14—^De Mayo v, U. S., C. 
C.A.MO., 58 F.2d 231. 

2.5 U.S.—Metropolitan Opera Ass*n 
V. Metropolitan Opera Ass’n of Chi¬ 
cago. D.C.I11., 86 F.Supp. 626. 


D.C.—Moran v. Moran, 160 F.2d 92.5, 
82 U.S.App.D.C. 107. 

2.10 D.C.—^U. S. ex rel. Tungsten 
Reef Mines Co. v. Ickes. 84 F.2d 
2.57. 66 App.D.C. 3—In re Dahlgren, 
30 App.D.C. 588. 

3. U.S.—Spampinato v. M. Brcger & 
Co.. C.A.N.Y., 270 F.2d 46—Gallon 
V. Lloyd-Thomas Co., C.A.Mo., 261 
F.2d 26—Brando v. S. & S. Ma¬ 
chinery Co., C.A.N.y., 262 F.2d 297 
—Ford Motor Co. v. Bisanz Bros., 
Inc., C.A.Minn., 249 F.2d 22—John 

E. Smith’s Sons v. Lat timer Foun¬ 

dry & Mach. Co., C.A.Pa., 239 F.2d 
815—Mahoney v. New York Cent. 
H. R., C.A.N.Y., 234 F.2d 923— 

Morgan v. Null, C.A.N.Y., 228 F.2d 
411, certiorari denied 76 S.Ct. 706, 
361 U.S. 914, 100 Li.Ed. 1448—Vir¬ 
ginia Land Co. v. Miami Ship¬ 
building Corp., C.A.Fla., 201 F.2d 
506—Petsel v. Riley, C.A.Iowa, 192 

F. 2d 964—Missouri-Kansas-Texaa 

R. Co. V. Randolph, C.A.Mo., 182 P. 
2d 996—Thibaut v. Car & General 
Ins. Co., C.A.La., 181 F.2d 494— 
Binder v. Commercial Travelers 
Mut. Acc. Ass’n of America, C.C.A. 
N.Y., 166 F.2d 896—French v. Jef¬ 
fries. C.C.A.II1., 161 P.2d 97—O’Mal¬ 
ley V. Chrysler Corp., C.C.A.I11., 
160 P.2d 35—Jumps v. Leverone, 
C.C.A.Ill., 160 P.2d 876—Bass v. 
Baltimore & O. Terminal R, Co., | 
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C.C.A.Ill., 142 F.2d 779. certiorari 
denied 65 S.Ct. 136, 323 U.S. 775, 89 
L.Ed. 619—Old Colony Trust Co. v. 
Kurn, C.C.A.Mo., 138 F.2d 394— 
Mosier v. Federal Reserve Bank of 
New York, C.C.A.N.Y., 132 F.2d 

710—Jones V. Thompson, C.C.A. 
Ark., 128 F.2d 888—Federal Land 
Bank of Springfield v. Hansen, C.C. 
A.N.Y., 113 F.2d 82—First Trust & 
Savings Bank v. lowa-Wisconsin 
Bridge Co., C.C.A.Iowa, 98 F.2d 416, 
certiorari denied Phoenix Finance 
Corporation v. lowa-Wisconsin 
Bridge Co., 69 S.Ct. 243, 305 U.S. 
650, 83 L.Ed. 420, rehearing denied 
59 S.Ct. 366, 306 U.S. 676, 83 L.Ed. 
437—Barceloux v. Buffum, C.C.A. 
Cal., 61 P.2d 82—Stelnfur Patents 
Corporation v. Meyerson, C.C.A., 49 
F.2d 766—Barnett v. Conklin, C.C. 
A.Mo.. 268 F. 177, certiorari denied 
41 S.Ct. 375, 256 U.S. 670, 65 L.Ed. 
791—Central Trust Co. of New 
York v. U. S. Light & Heating Co., 
N.Y., 233 P. 420, 147 C.C.A. 366. 

McMahon v. Federal Ins. Co., D.C. 
Ga., 131 F.Supp. 5. 

8 C.J. p 468 note 93. 

3.5 U.S.—John E. Smith’s Sons ▼. 
Lattimer Foundry &. Mach. Co., C.A. 
Pa., 239 F.2d 816. 

3.10 U.S.—Cameron v. President and 
Fellows of Harvard College, C.C.A. 
R.I., 167 F.2d 998, 
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decision of the court is appealable to the extent that 
it may be reviewed for the purpose of determining 
whether there has been an abuse of discretion af¬ 
fecting a substantial right of the party complaining.^ 

An order fixing an allowance has been held ap¬ 
pealable notwithstanding the amount lay within the 
discretion of the trial court.® 

Orders involving mere questions of practice or 
procedure are usually within the discretion of the 
trial court or judge, and are not appealable.® 

§ 290(10). Decisions as to Particular Matters 

Orders or decisions as to dockets or calendars, or as 
to consolidation of actions, are appealable If final, but 
not if interlocutory or discretionary. 

Where decisions are either interlocutory or dis¬ 
cretionary, appeals have been held not to lie to the 


courts of appeals from orders of decisions as to 
dockets, calendars, etc.,7 or from an order consoli¬ 
dating, or denying consolidation of, two or more 
actions;® but an appeal lies from such an order 
where the circumstances are such as to render it 
final.® 

§ 290(11). - Transfer of Suit; Change of 

Venue 

An order transferring, or refusing to transfer, a 
case from one district court to another is generally held 
not appealable. 

The general rule has been said to be well settled 
that an order granting or refusing change of venue 
is not appealable unless expressly made so by stat¬ 
ute;®-®® and there is no federal statute expressly 
granting an appeal from such orders.®-®® So, an 
order transferring,®-®® or refusing to transfer,®-®'^ 


4. U.S?.—Darliiiffton v. Stiidebakrr- 

Packard Corp., C.A.Tnd.. 2C1 F.2d 
903—PcteiHon v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 
C.C.A.Iowa, 116 F.2d 148--Schra!n 
V. Poole, C.C.A.Cal., 97 F.2d 6C6 
3 C.J. p 472 note 10. 

6 . U.S.—Cohan v. Richmond. C.C.A. 
N.T., 86 F,2d 680. 

U.S.—In re Pltt.sburgh Rys. Co., 
C.C.A.Pa., 164 F.2d 488. 

Wilmoth V. Hamilton, Pa., 127 F. 
48, 61 C.C.A 581. 

Disoovary and pretrial conference 
U.S.—O’Malley v. Chrysler Corp., C. 

C.A.I11., 160 F.2d 35. 

ProoednraJ incidents 
A litigant cannot seek piecemeal 
review of procedural incidents to a 
lawsuit. 

U.S.—Manufacturers Cas. Ins. Co. v. 
Arapahoe Drilliiiff Co., C.A.N.M., 
267 F.2d 5. 

Snbmisslon of order for slg-nature 

An attempted appeal from a re¬ 
quest made by trial court that an or¬ 
der dismissing- motions for new trial 
and in arrest of judgment be sub¬ 
mitted to court for signature was not 
an appealable order. 

U.S.—U. S. V. Bertone, C.A.N.J., 247 
F.2d 268. 

7. U.S.—Weaver v. Atlas Oil Co., C. 
C.A.La., 39 F.2d 847—Schendel v. 
McGee, C.C.A.Mlnn., 300 F. 273. 

3 C.J. p 472 note 12. 

Transfers between law and equity as 
appealable interlocutory orders see 
infra $ 291(3). 

8. U.S.—Sklrvln v. Mesta, C.C.A.Okl., 
141 P.2d 668—Mosier v. Federal Re¬ 
serve Bank of New York, C.C.A.N. 
y.. 182 F.2d 710. 

Adler v. Seaman, C.C.A.Mo., 266 
F. 828, certiorari denied Seaman v. 
Adler, 41 S.Ct. 218. 254 U.S. 655, 65 
L.Ed. 460, and appeal dismissed 41 


S.Ct. 320, 254 U.S. 621, 65 L.Ed. 
443. 

3 C.J. p 473 note 17. 

9. U.S.—Adler v. Seaman, C.C.A Mo., 
266 F. 828, certiorari denied Sea¬ 
man v. Adler, 41 S Ct. 218. 25 i U 
S. 655. 65 L.Ed. 460, and arPcal 
di.smjssod 41 S Ct. 320, 254 U.S. 021. 
65 L.Ed. 443. 

Pretrial consolidatiozi of itockliold- 
ers’ derivative actions 
U.S.—Ma<jAlister v. Guterma, C.A.N 
Y., 263 F.2d 65. 

Becelvership 

An order consolidating two suits, 
and making one subordinate to the 
other as an Intervention, over the 
objection of complainant In the sub¬ 
ordinated suit, and also extending 
the receivership in his suit to the 
other, is final and appealable 
U.S.—^Adler v. Se.'iman, C.C.A.Mo., 266 
F. 828, certiorari denied Se.aman v. 
Adler, 41 S.Ct. 218, 254 U.S. 6.55. 65 
L.Ed. 460, and appeal di.sinissHd 41 
S.Ct. 320, 254 U.S. 621, 65 L.Ed. 
443. 

9.50 U.S.—Paramount Pictures v. 
Rodney. C.A.3. 186 F.2d 111, certio¬ 
rari denied Rodney v. Paramount 
Pictures. 71 S.Ct. 572, 340 U.S. 953, 
95 L.Ed. 687—Jiffy Lubricator Co. 
v. Stewart-Warner Corp., C.A.Va., 
177 F.2d 360, certiorari denied 70 
S.Ct. 484, 338 U.S. 947, 94 L.Ed. 584. 

9.55 U.S.—Jiffy Lubricator Co. v. 
Stewart-Warner Corp., supra. 

9.60 U.S.—Telxelra v. Goodyear Tire 
& Rubber Co., C.A.MaB8., 2Cl F.2d 
163—Lemon v, Druffel, C.A.OhIo, 
253 F.2d 680, certiorari denied 79 
S.Ct. 34, 358 U.S. 821, 3 L.Ed.2d 62— 
Mutual Life Ins. Co. of N. Y. v. 
Ginsburg, C.A.Pa., 228 P.2d 881, 

i certiorari denied Ginsburg v. 
Gregg, 76 S.Ct. 1060, 361 U.S. 979, 
100 L.Ed. 1945, rehearing denied 
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77 S.Ct. 26, 352 U.S. 813. 1 L,Ed.2d 
71. rehearing denied 78 S.Ct. 114, 
3r»5 U.S. 875, 2 L.Ed.2d 79—Juug 
Wai Mook V Brownell, C.A.Cal , 228 
F.2d 412—Chas. Pfizer & Co. v. 
Olin IM.'jthieson Chemic.ol Corp., C. 
A.Ca , 22.5 F.2d 71 8—< Minton Foods 
V. IT. S. C.A W.Va., 188 F 2d 289, 
certionn-i denied 72 S.Ct. 45, 312 U. 
S. 825. 96 L.Ed. 624. 

McMahon v. Federal Ins. Co., D. 
C.Ca .131 F.Supp. 6. 

D.C—Wiren v. Law.^ 194 F.2d 873, 
90 US.App.D.C. 105. 

Transfers betw<‘en law nnd equity as 
appealable int(=>rlocutory orders see 
infra § 291(3). 

More convenient fomm 
U.S.—Magnetic Engineering «Sr Mfg 
Co. V. Dings Mfg. Co., C.A.N.Y., 178 
F.2d 866. 

Transfer for convenience of parties 
or witnesses 

U.S.—Clayton v. Wnrliek, C.A.N.C., 
232 F.2d 699—Crurnrner Co. v. Du 
Pont, C.A.Fla., 196 F.2d 468. certio¬ 
rari denied 73 S.Ct. 91, 314 U.S. 8.^*6. 
97 L.Ed. 665, and 73 S.Ct. 97, 314 
U.S. 851, 97 L.Ed. 662—Jiffy Lubri¬ 
cator Co. V. Stewart-Warner Corp., 
C.A.Va., 177 F.2d 360, certiorari de¬ 
nied 70 S.Ct. 484, 338 U.S. 947, 94 
L.Ed. 584. 

Ordinary appellate Jurisdiction 

Order transferring suit was not re- 
viewable on appeal by the court of 
appeals in exercise of its ordinaly 
appellate jurisdiction. 

U.S.—In re Josephson, C.A.Mass., 218 
F.2d 174. 

9.65 U.S.—Lemon v. Druffel, C.A. 
Ohio, 253 F.2d 680, certiorari de¬ 
nied 79 S.Ct. 34, 368 U.S. 821, 3 L. 
Ed.2d 62—Littman v. Bache & Co., 
C.A.N.y., 246 F.2d 490—All States 
Freight v. Modarelli, C.A.N.J., 196 
P.2d 1010—Bowles v. Culhane, C.C. 
A.111., 151 F.2d 504. 
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a case from one district court to another is inter¬ 
locutory and not final, and is generally held not 
appealable; and no appeal lies from the grant of 
a motion to transfer if the transfer is stayed.^*'^® 
However, the granting of a transfer has been held 
appealable under 28 U.S.C.A. § 1292 (b), allowing 
an appeal where the district judge is of the opinion 
that the order involves a controlling question of law 
as to whirh there is substantial ground for differ¬ 
ence of oj)inion, and that an immediate appeal from 
the order may materially advance the ultimate ter¬ 
mination of the litigation under other author¬ 
ity, the statute does not apply, so as to permit ap¬ 
peal from the granting of a transfer, where no claim 
is made that the district court to which the cause 
has been transferred is without jurisdiction.^-SO 

An order denying a motion to amend a previous 
motion f'»r the transfer of the case and to amend 


a previous order denying a previous motion to 
amend a similar order is not a final decision and is 

not appealable.^*®5 

Where a court dismisses a suit without prejudice 
to its being transferred to the admiralty side of the 
court, an order refusing to transfer the suit from 
the law to the admiralty side is appealable, in spite 
of its apparently interlocutory form, since it puts an 
end to the suit.®*®® 

§ 290(12). - Conduct of Trial, Etc. 

Appeal generally does not lie from orders or decisions 
of the court as to the conduct of the trial, or granting or 
refusing a continuance or stay of proceedings, unless such 
order amounts to a final disposition of the controversy. 

As a general rule, no appeal lies from orders and 
decisions of the court pendente lite as to the conduct 
of the trial.i® Ordinarily, an order granting or re- 


McMalion v. Federal Ins. Co., D.C. 
Ga., 131 F.Supp. 5. 

"To peimit appeals as of right 
from such orders would delay the 
administration of justice, unnecessar¬ 
ily in most cases, and would open 
the door to the evils of fragmentary 
appeals." 

U.S—Clnit<m Foods v. U. S., C.A.W. 
Va., F.2d 289, 291, certiorari 

denied 72 S.Ct. 45, 342 U.S. 825, 96 
LFd. 624. 

Transfer for convenience of parties 
or witnesses 

U S -Honvey v. Briscoe, C.A.N.T., 
253 FM’d 484—Shapiro v. Bonanza 
Hotel <\>., C.A.Nev., 186 F.2d 777- 
Ford Motor Co. V. Ryan, C.A.N.Y., 
182 F.2d 329, certiorari denied 71 
S.Ct. 79. 340 U.S. 851, 95 L.Ed. 624. 

Alternative motion to dismiss or 
transfer 

An order dismissing alternative 
motion to dismiss or transfer for Im¬ 
proper venue was not an appealable 
order. 

U.S.—Barber-Greene Co. v. Blaw- 
Knox Co., C.A.Ohlo, 239 F.2d 774. 

9.70 U.S.—Llttman v. Bache & Co., 
C.A.N.Y., 246 F.2d 490. 

Stay of transfer papers 

Where federal district Judge grant¬ 
ed motion to transfer cause to anoth¬ 
er district on ground of convenience 
of witnesses and then stayed the 
transfer papers, appeal would not lie 
from order granting the transfer. 
U.S.—Uittman v. Bache & Co., supra. 

9.75 U.S.—Orzulak v. Federal Com¬ 
merce & Nav. Co., D.C.Pa., 168 F. 
Supp. 15. 

Appeal advancing termination of lit¬ 
igation generally see supra S 290 
(7). 


Plaintiff harred by limitations if 
transfer denied 

U.S.—Grzulak v. Federal Commerce 
& Nav. Co., supra. 

9A0 U.S.—^Deepwater Exploration 

Co. V. Andrew Weir Ins. Co., D.C. 
La., 167 F.Supp. 185. 

Equitable considerations not re¬ 
weighed on appeal 
There is no Intention In the act 
that equitable considerations which 
motivate discretion of district Judge 
in applying statute with respect to 
transfer of causes from one district 
to another be. rewelghed on an Inter¬ 
locutory appeal, and the act limits 
possibility of interlocutory appeal to 
orders involving “a controlling ques¬ 
tion of law." 

U.S —Deepwater Exploration Co. v. 
Andrew Weir Ins. Co., supra. 

9.85 U.S.—McAfee v. Gray, C.A.Ha- 
waii. 201 F.2d 109. 

9.90 U.S.—O’Neill v. Cunard White 
Star, C.C.A.N.Y., 160 P.2d 446, cer¬ 
tiorari denied 68 S.Ct. 56, 332 U.S. 
773, 92 L.Ed. 368. 

10. U.S.—Silver v. New York Life 
Ins. Co., C.C.A.I11., 116 P.2d 69. 
Orders relating to: 

(1) Right to open and close argu¬ 
ment. 

U.S.—Silver v. New York Life Ins. 
Co., supra. 

(2) Reception of evidence. 

U.S.—^Wilmoth v. Hamilton, Pa., 127 
p. 48, 61 C.C.A. 584. 

(3) Right to, or demand for, jury 
trial. 

U.S.—Zalzneck v. Bias, C.A.Mlch., 248 
P.2d 952—Black v. Boyd, C.A.6, 248 
P.2d 156—^Zamore v. Goldblatt, C-A. 
N.Y., 201 F.2d 738—In re Chappell 
& Co., C.A.1, 201 F.2d 343—Petsel 
V. Riley, C.A.Iowa, 192 F.2d 964— 
In re Pan-American Life Ins. Co., 
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C.A.Fla., 188 F.2d 833—Abbe v. 
New York. N. H. & H. R. Co.. C.A. 
N.Y., 171 F.2d 387—City of Mor¬ 
gantown, W. Va. V. Royal Ins. Co., 
C.A.W.Va., 169 F.2d 713, affirmed 
69 S.Ct. 1067, 337 U.S. 254, 93 L.Ed. 
1347—Beaunit Mills v. Eday Fabric 
Sales Corporation, C.C.A.N.Y., 124 
P.2d 563. 

Disqualification of trial Judge 

(1) Orders denying the substitu¬ 
tion of a new judge are not appeal- 
able. 

U.S.—Baltuff V. U. S., C.C.A.Wash.. 
35 F.2d 507—McColgan v. Lineker, 

C. C.A.Cal., 289 F. 263. 

(2) Dissatisfied party may not 
maintain a direct appeal from an or¬ 
der denying requested disqualifica¬ 
tion of the Judge. 

U.S.—Stone v. Wyoming Supreme 
Court, C.A.Wyo., 236 F.2d 275—In 
re Chicago Rapid Transit Co., C.A. 
Ill., 200 P.2d 341. 

Freed v. Inland Empire Ins. Co.. 

D. C.Utah, 174 F.Supp. 468. 

(3) Order of district Judge refus¬ 
ing to disqualify himself in response 
to motion and aflidavit of bias or 
prejudice is not appealable. 

U.S.—Collier v. Picard, C.A.Mich., 237 
F.2d 234. 

(4) An order denying affidavit of 
Judge’s disqualification is neither an 
interlocutory order nor a final deci¬ 
sion from which a separate appeal 
will lie. 

U.S.—Skirvin v. Mesta, C.C.A.Okl., 
141 F.2d 668. 

(6) Whenever an affidavit of bias 
or prejudice is filed against a judge 
he must pass on its sufficiency and if 
it Is found insufficient must strike it 
from the files, and his action is re- 
viewable on appeal, 
j U.S.—Sanders v. Allen, D.C.Del., 68 
I F.Supp. 417. 
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fusing to grant a motion for a continuance, post¬ 
ponement, adjournment, or stay of proceedings is 
not appealable, either because it is not final or be¬ 
cause it is a discretionary order,ii and the proper 
remedy of a party prejudiced by a stay of proceed¬ 
ings is by application for a mandamus to compel the 
court to proceed.^2 However, an order suspending 
proceedings and staying the action is appealable 
where it in effect amounts to a final disposition 
of the controversy,or where it can be considered 
to be one granting an injunction, as discussed infra § 
291(2). 

Request for three-judge court. The determina¬ 
tion by the district judge that the complaint docs 
not state a claim on which relief can be granted. 


36 C. J. S. 

and that, therefore, plaintiff’s request for a three- 
judge court should not be granted, is subject to re¬ 
view on appeal.i^*® 

§ 290(13). - Parties and Process 

Interlocutory or discretionary orders as to parties or 
process are generally not appealable; but orders as to 
these matters may be regarded as so far final as to be 
appealable. 

It is the general rule that interlocutory or discre¬ 
tionary orders overruling or sustaining objections 
as to parties, or directing, permitting, or refusing 
an amendment as to parties, or a substitution or 
addition of parties, or an order denying a motion to 
vacate such an order, is not appealable but an 


(6) An order denying: the sufficien¬ 
cy of a disqualifying: affidavit filed 
agrainst a judge is appealable. 

U.S.—Minnesota & Ontario Paper Co. 
V. Molyncaux, C.C.A.Minn., 70 P.2d 
545. 

D.C.-—Billing v. U. S., 142 F.2d 473, 
79 U.S.App.B.C. 47. 

(7) Where court of appeals held 
that an order denying relief pursu¬ 
ant to a motion to vacate order of 
dismissal on ground of mistake, in¬ 
advertence, or excusable neglect was 
a final disposition of the case review- 
able by the court of appeals, It would 
also review action of a district judge 
in refusing to disqualify himself 
from hearing such a motion. 

U.S.—Darlington v. Studebaker-Pack- 
ard Corp., C.A.Ind., 261 F.2d 902. 

(8) Error of a district judge in 
passing on the legal sufficiency of an 
affidavit of disqualification may not 
be corrected by application to senior 
circuit judge to exercise his power of 
designation, but may be remedied by 
appeal to the court of appeals from j 
the final judgment in the cause. 
U.S.—In re Wingert, D.C.Md., 22 F. 

Supp. 483. 

11 . U.S.—Baltimore Contractors v. 
Bodinger, 75 S.Ct. 249, 348 U.S. 
176, 99 L.Ed. 233—Shanferoke Coal 
& Supply Corporation v. West¬ 
chester Service Corporation, N.Y., 
55 S.Ct. 313, 293 U.S. 449, 79 L.Ed. 
583. 

Arny v. Philadelphia Transp. Co., 
C.A.Pa., 266 F.2d 869—City of Thl- 
bodaux V. Louisiana Power & Light 
Co., C.A.Fla., 256 P.2d 774—United 
Gas Pipeline Co. v. Tyler Gas 
Service. C.A.Tex., 247 F.2d 681— 
Turkish State Railways Adminis¬ 
tration v. Vulcan Iron Works, C.A. 
Pa., 230 P.2d 108—^London Records 
V. De Golyer, C.A.Tex., 217 F.2d 
674—Dowling Bros. Distilling Co. 
V. U. S., C.C.A.Ky., 163 P.2d 353, 
certiorari denied Gould v. U. S., 66 
S.Ct. 1120, 328 U.S. 848, 90 L.Ed. 
1622, rehearing denied 67 S.Ct. 29, 


329 U.S. 820, 91 L.Ed. 698—Sin¬ 
clair Refining Co. v. Tompkins, C. 
C.A.Miss., 133 F.2d 198—Triangle 
Conduit & Cable Co. v. National 
Electric Products Corporation, C.C. 
A.Mich., 127 F.2d 524—Cover v. 
Schwartz, C.C.A.N.Y., 112 F.2d 566 
—Zalatuka v. Metropolitan Life 
Ins. Co., C.C.A.Wis., 108 F.2d 405— 
Bedgisoff v. Cushman, C.C.A.Wash , 
12 F.2d 667. 

3 C.J. p 473 note 26. 

Appealability of interlocutory ordi rs 
staying, or refusing to stay, pro¬ 
ceedings pending arbitration see 
infra § 291(2). I 

“The . . . [stay] order only | 

postponed the prosecution of the suit 
and. as such, lacked the finality nec¬ 
essary to give this court jurisdiction 
to review it at this time.” 

U.S. —Re»public of China v. National 
City Bank of N. Y., C.A.N.Y., 194 
F.2d 170, 173. 

“Complete control of the cau.se 
still lay with the court. Consequent¬ 
ly the [stay] order was not a final 
judgment.” 

U.S. —Bockhardt v. National Power & 
Light Co.. C.C.A.N.Y., 164 F.2d 199. 
Stay for time to bring in party 
U.S. —Brande v. S. & S. Machinery 
Co.. C.A.N.Y., 252 F.2d 297. 

Stay pending action in state court 
An order of a federal district court 
staying further proceedings in an ac¬ 
tion before it pending determination 
of an action in a state supreme court 
was not a final order from which 
plaintiff could appeal. 

U.S.—^Mottolese v. Preston, C.A.N.Y., 
172 F.2d 308. 

Order denying motion to vacate or. 
der of stay did not deprive district 
court of its power to revoke or va¬ 
cate the stay order, and was not ap¬ 
pealable. 

U.S.—London Records v. De Golyer, 
C.A.TCX., 217 P.2d 674. 

12. U.S.—Barber Asphalt Pav. Co. v. 
Morris. Minn., 132 F. 945, 66 C.C.A. 

I 55, 67 L.R.A. 761. 
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13. U.S.—City of Thibodaux V. Lou¬ 
isiana Power & Light Co.. C.A.La., 
2r).^» F.2d 774, reversed on other 
grounds 79 S.Ct. 1070, 300 U.S. 25, 
3 L.F:d.2d 1068, rehearing denied 
79 S.Ct. 144 2, 360 U.S. 940. 3 L.Ed. 
2d 1652—Hickey v. Johnson, C.C.A. 
Ckl., 9 F.2d 498, mandamus grant¬ 
ed Hickey v. Williams, 22 F.2d 787. 

13.6 U.S.—Carrigan v. Sunland-Tu- 
junga Tel. Co., C.A.Cal, 263 F 2d 
568. 

14. U.S.—Deckert v. Independence 
Shares Corporation, Pa., 01 S Ct. 
229, 311 U.S. 282, 85 L.Ed. 189. 

Porter v. Maule, C.C.A.Fla, 160 
F.2d 1—Kummer v. U. S., C.C.A. 
Mich., 14 8 F.2d 191—Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities v. Deckert. C. 
C.A.Pa., 123 F.2d 979—Hunteman v. 
New Orleans Public Service, C.C A. 
La., 119 F.2d 466, certiorari domed 
62 S.Ct. 89, 314 U.S. 647, 86 7^ Ed. 
519—Atwood V. National Bank of 
Lima, C.C.A.Ohio, 115 P.2d 861— 
Van Cott V. Marion De Vries, Inc., 
C.C.A .N.Y., 37 F.2d 48—Central 

California Canneries Co. v. Dunk- 
ley Co., C.C.A.Cal., 282 F. 4 06— 
Sumpter Lumber Co. v. .Sound 
Timber Co., Wash., 267 F. 408, 168 
C.C.A. 448. 

Order denying substitution held dis¬ 
cretionary 

U.S.—Virginia Land Co. v. Miami 
Shipbuilding Corp., C.A.Fla., 201 F. 
2d 606. 

Substitution of executor of deceased 
defendant 

U.S.—Photometric Products Corp. v, 
Radtke, C.C.A.N.Y., 157 F.2d 849. 

Motion for leave to appear 

U.S.—Richards v. Juneau Independ¬ 
ent School Dist, C.A.Alaska, 233 
P.2d 138. - 

Directing Joinder of additional par¬ 
ties defendant 

U.S.—Metalock Repair Service v, 

I Harman, C.A.Ohio, 216 F.2d 611. 
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order directing that several plaintiffs be dismissed 
as parties has been held a final order as to those 
plaintifls.i^ 

Ordinarily, an appeal will not lie from an inter¬ 
locutory or discretionary order or decree granting 
or overruling a motion to quash or set aside the writ 
or process in an action, or the service thereof,^® or 
from an order denying a motion for authorization 
of service by publication.^®-® However, appeals 
have been sustained from orders quashing or setting 
aside the writ or process, or the service or return 


thereof,!*^ as where the order is so far final as to 
prevent further prosecution of the suit,!*^-® but not 
where such orders do not constitute final decisions.^® 

§ 290(14). -Pleadings 

Interlocutory or discretionary decisione as to plead¬ 
ings are generally not appealable; but a decision as to 
pleadings may finally dispose of the case, so as to be 
appealable. 

Generally, an appeal will not lie for the review of 
interlocutory or discretionary orders or decisions 
with respect to pleadings,^® such as rulings relating 


Siugrle claim held shown 

U S—John & Sal's Automotive Serv¬ 
ice, Ine. V. Jones Beach State Park¬ 
way Authority, C.A.N.Y., 267 F.2d 
862—Gauvreau v. U. S. Pictures, 
Inc., C.A.N.y., 267 P.2d 861. 
Impleading' third-party defendant 
Denial hy the district court of a 
motion to implead a third-party de¬ 
fendant was not a final Judgment 
from which an appeal could be taken. 
U.S—Scchrlst V. Dyke, C.A.Md., 2.56 
F.2d &S1 —Ford Motor Co. v. Milby, 
C.A.Va., 210 P.2d 137—Baltimore & 
O. R. Co. V. United Fuel Gas Co., 
CC.A.W.Va., 154 P.2d 645. 

15. See infra § 290(19). 

16. U S.—Drown v. U. S. Pharma- 
copocial Convention, C.A.Cal., 198 
F 2d 470—Tobin Packing Co. v. 
North Am. Car Corp., C.A.N.Y., 188 
F2d 158—Street & Smith Publica¬ 
tions V. Spikes, C.C.A.Tex., 107 F. 
2d 755. 

10 \ idence, discovery, and similar mat- 
ter.s see infra § 290(17). 

Buie under former district of Oo- 
luinbia statute 

D.C.—Mellon v. Mertz, 68 App.D.C. 
302, 30 F.2d 311—Trans-Atlantic 

Trust Co. V. Pagenstechcr, 287 
1019, 53 App.D.C. 42—Church v. 

Church. 270 F. 361, 50 App.D.C. 239, 
14 A.L.R. 769. 

3 C.J. p 479 note 84. 

Nonresident defendants 
U.S —Lee V. Porcelain Patch & Glaze 
Corp., C.A.La., 240 P.2d 763—Beury 
V Beury, C.A.W.Va., 222 F.2d 464. 
D C. —Youpo V. Moses, 213 F.2d 613, 
94 U.S.App.D.C. 21. 

One of several defendants 

(1) An order quashing service of 
summons as to one defendant, but 
leaving rights of other parties un- 
affeeted, was not a final order so as 
to .support an appeal to the court of 
appc-als. 

U.S.—^Markham v. Kasper, C.C.A.I11., 
152 F.2d 270. 

(2) Rule that order quashing serv¬ 
ice of process and dismissing suit as 
to one of a number of defendants 
charged with Joint liability is not 
final and appealable Is not altered by 
mere fact that defendants are also 


charged with several liability in 
some counts of complaint. 

U.S.—Minnesota Min. & Mfg. Co. v. 
Technical Tape Corp., C.A.I11., 208 
F.2d 169. 

(3) An order confirming report of 
special master setting aside service 
against only one of three defendants 
Jointly charged, while the action re¬ 
mains pending against another, and 
striking its name from the caption 
of the action, was not a final order 
at that time and was therefore not 
appealable, regardless of any subse¬ 
quent developments. 

U.S,—Plascik v. Trader Nav. Co., C. 

A.N.Y., 178 F.2d 886. 

Motion In alternative 

Order overruling a motion to dis¬ 
miss complaint or in the alternative 
to quash service of process was not 
a final decision from which an appeal 
would lie. 

U.S.—Gulf States Paper Corp. v. 
Johnson, C.A.Mich., 269 P.2d 836— 
Metalock Repair Service, Inc. v. 
Harman, C.A.Ohio, 234 P.2d 490. 
16.5 U.S.—Flanagan v. Northern 
Lumber Co., C.A.N.Y., 222 F.2d 539. 

17. U.S.—Carmack v. Panama Coca 
Cola Bottling Co., C.A.Canal Zone, 
190 F.2d 382, 30 A.L.R.2d 281, cer¬ 
tiorari denied 72 S.Ct. 176, 342 U.S. 
885, 96 L.Ed. 664—Butler v. Unger- 
leider, C.A.N.Y., 187 P.2d 238— 

Zuckerman v. McCulley, C.A.Mo., 
170 F.2d 1016—^Wisconsin Mut. Ins. 
Co. V. 'Western Mut. Fire Ins. Co., 
C.C.A.W1S., 107 F.2d 402— E. I. Du 
Pont Do Nemours & Co. v. Byrnes, 
C.C.A.N.Y., 101 F.2d 14—Henderson 
v. Richardson Co., C.C.A.W.Va., 25 
F.2d 226—^Mandel Bros. v. Victory 
Belt Co., C.C,A.I11., 16 F.2d 610. 
Poreigu oorporation. 

(1) An order vacating service on 
third-party defendant on ground that 
it was a foreign corporation not do¬ 
ing business within state was an ap¬ 
pealable order. 

U.S.—Knight V. Stockard S. S. Corp., 
C.A.N.Y., 214 F.2d 727. 

(2) Where services of summonses 
were quashed on ground that foreign 
corporation had revoked appointment 
of its statutory agent and had ceas¬ 
ed to transact business in state, and 
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had filed windlng-up certificates, etc., 
and that there could be no valid serv¬ 
ice of summons in the action, the 
orders were final and appealable. 
U.S.—^Arizona Barite Co. v. Western- 
Knapp Engineering Co., C.A.Ariz., 
170 P.2d 684. 

17.5 U.S.—Carmack v. Panama Coca 
Cola Bottling Co., C.A.Canal Zone, 
190 F.2d 382, 30 A.L.R. 281, cer¬ 
tiorari denied 72 S.Ct. 175, 342 U.S. 
885, 96 L.Ed. 664. 

18. U.S.—Cole V. Rustgard, C.C.A, 
Alaska, 68 F.2d 316. 

3 C.J. p 479 note 86. 

Action not dismissed 

An order which quashes the serv¬ 
ice of a writ of scire facias by pui>- 
lication to revive a Judgment, with¬ 
out determining that the writ may 
not ho otherwise served, and wltli- 
out dismissing the action, is not a 
final decision and Is not revlewable 
by writ of error. 

U.S.—Collin County Nat. Bank of Mc¬ 
Kinney, Tex. V. Hughes, Colo., 162 
F. 414, 81 C.C.A. 566, rehearing de¬ 
nied 155 F. 389, 83 C.C.A. 661. 

Bill or complaint 

An appeal will not lie from an or¬ 
der or decree setting aside or refus¬ 
ing to set aside the service of a bill 
or complaint. 

U.S.— Mohs v. Kansas City Life Ins. 

Co., C.C.A.Mo., 96 F.2d 108. 
Submission of additional affidavits 
Where order vacated service on 
third-party defendant on ground that 
it was a foreign corporation not do¬ 
ing business within state, but with 
leave to third-party plaintiff to sub¬ 
mit additional affidavits within thir¬ 
ty days after service of the entry 
of the order on it to show that third- 
party defendant was doing business 
in state, and within the time allowed 
additional affidavits were submitted 
for consideration, such order never 
became final. 

U.S.—Knight v. Stockard S. S. Corp., 
C.A.N.Y., 214 F.2d 727. 

19 . U.S.—^Atwood V. National Bank 
of Lima, C.C.A.Ohio, 116 P.2d 861 
—Atchison, T. & S, P. Ry. Co. v. 
A. B. C. Fireproof Warehouse Co., 
C.C.A.MO., 82 F.2d 605, certiorari 
denied A, B. C. Fireproof Ware- 
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to amendments or supplemental pleadings ,20 de- • strike a pleading, or a part thereof ,22 and rulings 
murrers and exceptions,2i and motions to dismiss or 


house Co. V. Atchison, T. & S. P. 
Ry. Co., 67 S.Ct. 17, 299 U.S, 656. 
81 L.Ed. 409. 

Judgment on pleadingrs 

An order granting: or refusing a 
motion for Judsment on the plead¬ 
ings has been hold not appealable, 
but roviewable only on appeal from 
the final judgment. 

U.S.—Speer v. Rural Special School 
Dist. No. 60 of Norphlet, Union 
County, C.C.A.Ark., 100 F.2d 202— 
Fidelity & Casually Co. of New 
York V. Turby, C.C.A.Pa., 81 P.2cl 
229. 

D.C.—Division 689, Amalgamated 
Ass’n of St., Rice. Rj*. and Motor 
Coach Erap. of America, A. F. L. 
V, Capitol Transit Co., C A.D.C., 227 
P.2d 19, 97 IT.S.App.D.C. 4. 

80. U.S.—Me.sabi Iron Co. v. Reserve 
Min. Co,, C.A.Minn., 270 F.2d 667 
—Allen V. Sehnuckle. (!.A.Tdaho, 
2r>3 P.2d 19.6—U. S. v. Tinkofi, C.A. 
Ill., 211 F.2d 802—U. S. Sugar Corp. 
V. Atlantic Coa.st Line R. Co.. C.A. 
Fla., 196 F 2d 1015—Larsen v. 
Wright & Cobb Lighterage Co., C. 
C.A.N.Y., 167 F.2d 320—Werner v. 
Zlntmaster, C.C.A.Pa., 77 F.2d 74— 
Goodyear Tire & Rubber Co. v. 
Overman Cushion Tire Co., C.C.A. 
Ohio, 66 F.2d 81, certiorari denied j 
64 S.Ct. 121, 290 U.S. 681, 78 L.Ed. 
687—Pioneer Grain Corporation v. 
Chicago, M. & St. P. Ry. Co., C.C. 
A.Mmn., 41 F.2d 439, certiorari de¬ 
nied 51 S.Ct. 86, 282 U.S. 883, 76 L. 
Ed. 770—Economy Fuse & Mfg. Co. 
V. KilJark Electric Mfg. Co.. Mo., 
235 F, 120, 148 C.C.A. 63 4—Hodges 
V. Kimball, Va., 91 F. 846, 34 C.C.A. 
103. 

8 C.J. p 480 note 1. 

Amendment to conform to evidence 
I'.S.—Mosicr V. Federal Reserve 
Bank of New York, C.C.A.N.Y., 132 
F.2d 710. 

Supplemental and dependent bill of 
complaint 

U.S.—Miasouri-Kansas-Tcxas R. Co. 
V. Randolph, C.A.Mo., 182 F.2d 996. 

Pleading state statute of limitations 
Order granting defendant leave to 
file an answer pleading a state stat¬ 
ute of limitations was interlocutory 
and not appealable, where question 
whether the statute was applicable 
had not been decided, and case had 
not been tried on the merit,s. 

U.S.—Fuzia V. Pennsylvania R. Co., 
C.A.N.Y., 233 F.2d 875. 

Amendment of counterclaim 

Order of court In pretrial hearing 
denying motion of defendants to 
amend counterclaim is not a final or¬ 
der within meaning of statute giving 
court of appeals jurisdiction over all 
final decisions of district courts. 


U.S.—Diggers v. Bankers Bond Co., 
D.C.Ky., 171 F.Supp. 94. 

ai. U.S.—Dieckmann v. U. S., C.C.A. 
Ind., 88 F.2d 902—Lockhart v. New 
York Life Ins. Co., C.C.A.N.C.. 71 
P\2a 684—Dye v. Farm Mortg. Inv. 
Co. of Topeka, C.C.A.Kan., 70 F.2d 
614—Dyar v. McCandless, C.C.A.S. 
D., 33 P.2d 578. 

3 C.J. p 481 note 8. 

Dismissal of actiou not ordered 
Order of district court sustaining 
a demurrer to complaint on ground 
that plaintiff had no legal capacity 
to sue, but not ordering dismissal of 
action, was not u final order from 
which appeal would lie, since no 
Judgment W'as entered and there was 
an opportunity to take further ac¬ 
tion. 

U.S.—Tce-Hit-Ton Tribe of Tlingit 
Indians of Alaska ex rel. U. S., v. 
Olson. C.C.A.Alaska, 144 F.2d 347. 

Demurrer sustained as to one de¬ 
fendant 

An order .sustaining a demurrer, 
even If treated as dismissing the ac¬ 
tion as against the demurring de¬ 
fendant, would not be appealable as 
a final judgment, where the com¬ 
plaint sought to allege a joint cau.Mc 
of action against both defendants. 
U.S.—Lockhart v. New York Life Ins. 

Co., C.C.A.N.C., 71 F.2d 684. 

Deave to amend 

(1) The rule is especially applica¬ 
ble where leave to amend is granted. 
U.S.—Gcnutli V. National Biscuit Co., 

C.A.N.Y., 177 F.2d 962—American 
Broadcasting Co. v. Wahl Co. C.C. 
A.N.Y., 121 F.2d 412—Atwater v. 
North American Coal Corpiration, 

C, C.A.N.Y., Ill F.2d 125—(^)ry 
Bros. & Co. v, U. S., C.C.A.N.Y., 
47 F.2d 607—We.stern Electric Co. 
V, Pacent Reproducer Corporation, 
aC.A.N.Y.. 37 F.2d 14. 

(2) At least, no appeal can be tak¬ 
en before expiration of the time to 
amend. 

U.S.—Western Electric Co. v. Pacent 
Reproducer Corporation, supra. 

22. U.S.—^Mesabi Iron Co. v. Reserve 
Min. Co., C.A.Mlnn., 270 F.2d 667 
—People of U. S. ex rel. Kelly v. 
Bibb, C.A.I11., 255 P.2d 772—Dann 
V. Studebaker-Packard Corp., C.A. 
Mich., 253 F.2d 28—Jung v. K. & 

D. Min. Co., C.A.IU., 246 F.2d 281, 
reversed on other grounds 78 S.Ct. 
764, 366 U.S. 336, 2 L.Ed.2d 806— 
Bland v. Hartman, C.A.Cal., 246 F. 
2d 311—^Wallace Products, Inc. v. 
Falco Products, Inc., C.A.Pa., 242 
F.2d 958—Reed v. National Old 
Line Ins. Co., C.A.Tex., 239 F.2d 
694—Gardner v. J. J. Newberry Co., 
C.A.Idaho, 239 P.2d 178—Williams 

I V, Peters, C.A.Alaska, 233 F.2d 618, 
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certiorari denied 77 S.Ct. 104, 362 
U.S. 881, 1 L.Ed.2d 81—Vaughan v. 
City Bank & Trust Co., Natchez, 
Miss., C.A.Miss., 218 F.2d 802, cer¬ 
tiorari denied 76 S.Ct 67, 350 U.S. 
832, 100 L.Ed. 74.3—Drown v. U. S. 
Pharmacopoeial Contention, C.A. 
Cal., 198 F.2d 470—T..bin Packing 
Co. V. North Am. Car Corp., C.A. 
N.Y., 188 F.2d 158—Christopher v. 
American News Co., C.A.Ill., 176 
F.2d 11—Soutiieastern Greyhound 
Lines v. McCafferty, C C.A.Ky., 169 
F.2d 1, certiorari denied 69 S.Ct. 
136. 336 U.S. 861, 93 L Ed. 407— 
Larsen v. Wright & Cobb Lighter¬ 
age Co., C.A.N.Y., 16i F.2d 320— 
Markham v. Kasper, C.C.A.lll,, 152 
F.2d 270—Jump.*? v, Leverone, C.C. 
A.Ill., 150 F.2d 876—ICuhn v. Can¬ 
teen Food Service, C C.A.Ill., 150 
F.2d 155—CrutcJicr v. .loyce, C.C.A. 
N.M., 134 F.2d S09—T’cnnsylvania 
Co. for Insurancc.s on Lives and 
Granting Annuitie.s v. L>eckert, C. 
C.A.Pa., 123 F.2d 979—Florian v. 

U. S.. C.C.A.Ill., 114 F.2d 900, re¬ 
versed on other grounds U. S. v. 
Florian. 61 S.Ct. 713, 312 T^.S. 656, 
8.") L Ed. 1105, rehearing denied 61 
S.Ct. 738. 312 US. 715. 85 L Ed. 
1145—Cone v. Rorick, C.C.A.FJa., 
112 F.2(l 894—Ritter v. Wyoga Gas 
& Oil Corporation, C.C.A.I'a., 110 
F2d 624, certiorari denied Ritter 

V. Wyoga Ga.s & Oil Corporation, 
61 set. 29. 311 U.S. 669, 85 L.Ed. 
430—U. S. V. Adler's Creamery, C. 

C. A.N.Y., 110 P.2d 482, Certiorari 
denied Adler’s Creamery v. U. S., 
61 S.Ct. 12, 311 U.S. 657, 85 L.Ed. 
421—Gillespie v. Schram, C.C.A. 
Mich., 108 P.2d 39—Shultz v. Manu¬ 
facturers & Traders Tiust Co., C. 
CA.N.Y., 103 F.2d 771—Metropoli¬ 
tan Life Ins. Co. v. Banion, C.C.A. 
W^yo., 86 F.2d 886 -Pacific Mut. 
Life Ins. Co. of California v. An¬ 
drews, C.C.A.Iowa, 73 ]'\2d 839— 
SchafCran v. Mt. Venion-^Voodbcrry 
Mills, C.O.A.N.J., 70 F.2fJ 963, 94 
A.L.R. 643—U. S. v. Continental 
Casualty Co., C.C.A.N.V., 69 F.2d 
107—^Dyar v. McCandless, C.C.A.S. 

D. , 33 F.2d 678— Fierce v. National 
Bank of Commerce in St. Louis, C. 
C-A.Mo., 282 F. 100—Gladys Belle 
Oil Co. v. Mackey, Okl., 216 F. 129, 
132 C.C.A. 373. 

D.C.—Pang-Tsu Mow v. Republic of 
China, 201 F.2d 195, 91 U.S.App. 
D.C. 324, certiorari denied 73 S Ct. 
784, 345 U.S. 925, 97 L.Ed. 1356— 
Toomey v. Toomey, 149 P.2d 19, 80 
U.S.App.D.C. 77. 

Decisions as to dismissal generally 
see infra § 290(18), 

Dismissal of count of complaint 
U.S.—Clarke v. Chase Nat. Bank of 
City of New York, C.C.A.N.Y., 137 
F.2d 797. 
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relating to motions for a more definite statement22.5 
or for a separation of claims. 22.10 

So, where the dismissal of the complaint is without 
dismissal of the action, 22 .I 6 or where the court, in 
dismissing a complaint, shows that it does not intend 
to terminate the litigation,22.20 or does not regard its 
order as a final decision,22.25 or where leave to 
amend is given, 22 .30 the order of dismissal is not 
final or appealable. An order of a district court 
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dismissing a complaint in conformity with the opin¬ 
ion of the court of appeals is not appealable, al¬ 
though plaintiff’s petition for rehearing is pend- 

ing.22.35 

On the other hand, an order or decree with re¬ 
spect to pleadings is appealable if it also dismisses 
the action, or otherwise finally disposes of it as to 
the party complaining.23 


DlEmlBsal of oomplalnt without prej¬ 
udice 

IT.s. —McAffp V. Gray, C.A.Hawali, 
201 F.2d 109. 

Kule applied to counterclaim 

(1) Generally. 

U.S.—Thomi)son v. U. S., C.A.W.Va., 
250 F.2d 4 3—All Am. Airways. Inc. 
V. Flderd, C.A.N.Y., 209 F.2d 247— 
Jeteo, Inc V. Jiffy Products Co., 
C.A.Cal.. 192 F.2d 852—Knebergr v. 
H. L. Green Co., C.C.A.Ill., 89 F.2d 
100—Pioneer Grain Corporation v. 
Chicago, M. & St. P. Ry. Co., C. 
C.A.Minn., 42 F.2d 1009. 

(2) Order which dismissed counter¬ 
claims of two defendants hut left un¬ 
determined plaintiff's claim and coun¬ 
terclaim of one defendant. 

D.C.—Maizel v. Epstein, 196 P.2d 44, 
90 U.S.App.n.C. 328. 

(3) An order dismissing: a compul¬ 
sory counterclaim is not an appeal- 
able order. 

IT.S.—Shwab v. Doelz, C.A.Ind., 229 
F.2d 749—Huntington Palisades 
Property Owners Corp. v. Metro¬ 
politan Finance Corp, of Cal., C.A. 
Cal., 180 F.2d 132, certiorari de¬ 
nied 70 S.Ct. 1027, 339 U.S. 980, 
94 Li.Ed. 1384, rehearing denied 71 

S. Ct. 15, 340 U.S 847, 95 U.Ed. 621 
—Nachtman v. Crucible Steel Co. 
of America, C.C.A.N.J., 165 F.2d 
997—Libbey-Owens-Ford Glass Co. 
V. Sylvania Indus. Corp., C.C.A.N. 

T. , 154 F.2d 814, certiorari denied 
66 S.Ct. 1353, 328 U.S. 859, 90 L.. 
Ed. 1630. 

D.C.—Toomey v. Toomey, 149 F,2d 
19, 80 U.S.App.D.C. 77. 

Buie applied to cross claim 

U.S.—Markham v. Kasper, C.C.A.I11., 
F.2d 270. 

Strikiugr oue or more defeuses 

U.S.—Davis V. Travelers Ins. Co., C. 
A.La., 261 F.2d 831—U. S. Sugar 
Corp. V. Atlantic Coast Line R. Co., 
C.A.Fla., 196 F.2d 1015. 

Third-party complaint 

(1) An order dismissing or strik¬ 
ing a third-party complaint, or re¬ 
fusing to do so, is not a termination 
of litigation from which an appeal 
can be taken. 

U.S.—Sochrist v. Dyke, C.A.Md., 256 
F.2d 881—Ford Motor Co. v. MU by, 
C.A.Va.. 210 F.2d 137—^U. S. v. State 
of Ariz., C.A.Ariz., 206 F.2d 169, 
reversed on other grounds 74 S.Ct. 
86 C. J.S.—64 


239, 346 U.S. 907, 98 L.Ed. 405— 
Carlisle v. S. C. Loveland Co., C.A. 
Pa., 176 F.2d 418—Baltimore & O. 

R. Co. V. United Fuel Gas Co., C. 
C.A.W.Va., 154 F.2d 645. 

D.C.—David v. District of Columbia, 
187 F.2d 204, 88 U.S.App.D.C. 92. 

(2) Order dismissing a third-party 
complaint for lack of Jurisdiction and 
for failure to state a claim on which 
relief could be based was not a final 
decision and was not appealable. 
U.S.—C B S Steel & Forge Co. v. 

Shultz. C.A.Cal.. 191 F.2d 683. 

(3) An order dismissing third-par¬ 
ty complaint did not settle the Issue.s 
involved In the case and was not 
a final Judgment, and appeal from 
such order would be dismissed. 

U.S.—County Bank, Greenwood, S. C., 

V. First Nat. Bank of Atlanta, C.A. 

S. C., 184 F.2d 152. 

(4) Order dismissing third-party 
complaint for failure to state cause 
of action for contribution was not 
appealable, in absence of determina¬ 
tions required under the Federal 
Rules of Civil Procedure, Rule 64 
(b), 28 U.S.C.A. 

U.S.—Employers Liability Assur. 
Corp. V. Kahn, C.A.La., 251 F.2d 
460. 

Motion lu alternative 

Order overruling a motion to dis¬ 
miss complaint or in the alternative 
to quash service of process was not 
a final decision from which an appeal 
would lie. 

U.S.—Gulf States Paper Corp. v, 
Johnson, C.A.Mich., 269 F.2d 836— 
Metalock Repair Service, Inc. v. 
Harman, C.A.Ohio, 2.34 F.2d 490. 

Appeal treated as oue from dismissal 
order 

Appeal from an unappealable or¬ 
der denying a motion for rehearing 
and to vacate order dismissing com¬ 
plaint may be treated as an appeal 
from the dismissal order. 

D.C.—Safeway Stores v. Coe, 136 F. 
2d 771, 78 U.S.App.D.C. 19, 148 A. 
L.R. 782. 

22.5 U.S.—Mitchell v. E-Z Way 
Towers, Inc., C.A.Fla., 269 F.2d 126 
—^Magnetic Engineering & Mfg. Co. 
V. Dings Mfg. Co., C.A.N.T.. 178 F. 
2d 866. 

22.10 U.S.—^Magnetic Engineering & 
Mfg. Co. V. Dings Mfg. Co., supra. 
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22.15 U.S.—People of U. S. ex rel. 
Kelly V. Bibb, C.A.IIL, 255 F.2d 772 
—Bland V. Hartman, C.A.Cal., 24.5 
P.2d 311—McAfee v. Gray, C.A.Ha- 
waii, 201 F.2d 109—Drown v. U. S. 
Pharmacopoeial Convention, C.A. 
Cal., 198 F.2d 470. 

Opportunity to amend 

(1) “So long as the opportunity 
remains ... to amend the com¬ 
plaint, there is no final judgment as 
to the action.” 

U.S.—Bland v. Hartman, C.A.Cal., 245 
P.2d 311, 313. 

(2) Order dismissing complaint as 
to certain defendants, but not dis¬ 
missing action as to another defend¬ 
ant, and granting plaintiff time with¬ 
in which to file amended complaint 
was not a final decision and was not 
appealable. 

U.S.—Drown v. U. S. Pharmacopoeial 
Convention, C.A.Cal., 198 F.2d 470. 

Buie limited 

An order which dismisses a com¬ 
plaint without dismissing the action 
is not an appealable order unless it 
appears that by rksiTU.'^snl of the 
complaint the court determined that 
plaintiff had no right of action and 
that plaintiff, by appealing, is 
deemed to have elected to stand on 
his complaint. 

U.S.—Gardner v. . 1 . J. Newberry Co., 
C.A.Idaho, 239 F.2d 178. 

22.20 U.S.—People of U. S. ex rel. 
Kelly V. Bibb, CA.Ill., 255 F.2d 
772. 

22.25 U.S.—Williams v. Peters. C.A. 
Alaska, 233 P.2d 618, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S 8r.l. 1 L. 
Ed.2d 81. 

22.30 U.S.—Genuth v. National BLs- 

cuit Co., C.A.N.T., 177 F.2d 962— 
American Broadcasting Co. v. 
Wahl Co., C.C.A.N.Y., 121 F.2d 412. 

Ijeave to serve further amended 
complaint 

U.S.—Oppenheimer v. F. J. Young & 
Co., C.C.A.N.Y., 144 F.2d 387. 

22.35 U.S.—Bomar v. Keyes, C.A.N. 
Y., 170 F.2d 310, certiorari denied 
69 S.Ct. 515, 336 U.S. 909. 93 L.Ed. 
1074. 

23. U.S.—U. S. V. Frank B. Killian 
Co.. C.A.Ohio. 269 P.2d 491—Mor¬ 
gan Drive Away, Inc. v. Interna¬ 
tional Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers 
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An order granting a motion to dismiss the com¬ 
plaint, but not dismissing it, is not appealable.23-6 

§ 290(15). -Intervention and Interplead¬ 

er 

Interlocutory or discretionary orders or decrees per- 


36 C.J.S. 

mfttlng op refusing to permit Intervention are generally 
not appealable; but where the right to Intervene Is abso¬ 
lute, or the denial amounts to a final denial of relief, 
the decision Is reviewable. 

The general rule is that an interlocutory or dis¬ 
cretionary order or decree permitting or refusing 


of America, C.A.Ind., 268 F.2d 871 
—^Aldridge v. States Marine Corp. 
of Del., C.A.Cal., 265 F.2d 554— 
Vanity Fair Mills, Inc. v. T. Eaton 
Co., C.A.N.y., 234 F.2d 633, certio¬ 
rari dt-nied 77 S.Ct. 96, 352 U.S. 871, 
1 L.Ed.2d 76, rehearing denied 77 
S.Ct. 144, 352 U.S. 913, 1 L.Ed.2d 
120—Bendix Aviation Corp. v. 
Glass, C.A.Pa., 196 F.2d 267—Jef¬ 
ferson Electric Co. v. Sola Electric 
Co., C.C.A.Ill., 122 F.2d 124—Mo¬ 
reno V. U. S.. C.C.A.Mass., 120 F.2d 
128—Dye v Farm Mortg. Inv. Co. 
of Topeka, C.C.A.Kan., 70 F.2d 614 
—City of Waco, Tex. v. U. S. Fidel¬ 
ity & Guaranty Co., C.C.A.Tex., 67 
F.2d 785, reversed on other grounds 
56 S.Ct. 6, 293 U.S. 140, 79 L.Ed. 
244—Radio Corporation of America 
V. J. H. Bunnell & Co.. C.C.A.N.Y., 
298 F. 62—Hodges v. Kimball, Va., 
91 F. 845. 34 C.C.A. 103. 

D.C.—Vietti v, Wayne, 136 F.2d 771, 
78 U.S.App.D.C. 19. 

3 C.J. p 489 note 36. 

Dismissal or grant of motion 
Where a complaint sets forth, in 
separate counts, separate claims for 
relief, a judgment dismissing one of 
the counts is a "final decision” and 
is appealable, but an order which 
merely grants a motion to that ef¬ 
fect is not a final decision and is 
not appealable. 

U.S.—right v. Gibson, C.C.A.Cal., 
128 F.2d 865. 

"Where the district court com¬ 
pletely determines there is no right 
of action and intends to terminate 
the litigation and the plaintiff ap¬ 
peals, he thereby stands by his com¬ 
plaint and an order dismissing the 
complaint is final.” 

U.S.—People of U. S. ex rel. Kelly v. 
Bibb, C.A.I11., 255 F.2d 772, 774. 

Dismissal of complaint for lack of 
Jurisdiction 

U.S.—Local 205, United Elec. Radio 
and Mach. AVorkers of America 
(UE) V. General Elec. Co., C.A. 
Mass., 233 F.2d 85, affirmed 77 S. 
Ct. 921, 353 U.S. 647, 1 L.Ed.2d 1028 
—Pern v. U. S., C.A.Alaska, 213 P. 
2d 674—AV. E. Hedger Transp. 
Corp. V. Ira S. Bushey & Sons, C.C. 
A.N.Y., 155 P.2d 321, certiorari de¬ 
nied 67 S.Ct. 100, 329 U.S. 735, 91 
L.Ed. 635. 

Dismissal of complaint on ground of 
forum non conveniens 
D.C.—Caspar v. Devine, 257 P.2d 197, 
103 U.S.App.D.C. 193. 

Dismissal with costs and direction 
of execution 

An order which dismissed com¬ 


plaint, awarded costs, and directed 
the issuance of execution therefor 
was a final decision and appealable. 
U.S.—Sosa v. Royal Bank of Canada, 

C.C.A.Puerto Rico, 134 P.2d 966. 

Failure to state claim for relief 

(1) A judgment dismissing a count 
on ground that It failed to state a 
claim on which relief could be grant¬ 
ed was appealable as a final judg¬ 
ment. 

U.S.—Modin v. Matson Nav. Co., C. 

<I.A.Cal., 128 P.2d 194. 

(2) An order dismissing third- 
and fourth-party complaints on mo¬ 
tion for failure to state claims on 
which relief could be granted was 
an appealable order. 

U.S.—Pabellon v. Grace Line, C.A.2, 

191 P.2d 169, certiorari denied Cos- 

ton Supply Co. V. Pabellon, 72 S.Ct. 

201, 342 U.S. 893, 96 L.Ed. 669. 

Denying right to file amended com- 
plaint 

Where original complaint had been 
dismissed, order denying plaintiff 
right to file an amended complaint 
was intended to, and did, terminate 
litigation in trial court and was an 
appealable order. 

U.S.—Peterson Steels v. Seidmon, C. 

A.Ill., 188 F.2d 193—Marker! v. 

Swift & Co., C.A.N.Y., 173 F.2d 617. 

Election to stand on complaint 

(1) Order dismissing complaint on 
ground that district court did not ac¬ 
quire jurisdiction in a diversity case, 
in that complaint showed on its face 
that there could not possibly be a 
recovery for as much as the juri.s- 
dictional minimum, even though 
there was a demand for unliquidated 
damages in the amount of ten thou¬ 
sand dollars, indicated an intention 
on part of district court to termi¬ 
nate the litigation, and when plain¬ 
tiff, by promptly taking an appeal, 
elected to stand on the complaint, 
the order was appealable. 

U.S.—Stewart v, Llncoln-Douglas 

Hotel Corp., C.A.I11., 208 F.2d 379. 

(2) Where motion to dismiss com¬ 
plaint is sustained and complaint is 
dismissed, and plaintiff does not de¬ 
sire to amend, he should announce 
his election to stand on his com¬ 
plaint, let a final judgment be en¬ 
tered dismissing the action, and then 
appeal from that judgment if he de¬ 
sires a review; where order dis¬ 
missed complaint on ground that It 
did not state a claim on which relief 
could be granted, and court complete¬ 
ly determined that plaintiffs had no 
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right of action against defendants, 
and that, by order dismissing com¬ 
plaint, court intended to, and did, 
terminate the litigation, action of 
plaintiffs in appealing from order dis¬ 
missing complaint constituted an 
election to stand on the complaint, 
and the order was a final appealable 
order. 

U.S.—Asher v. Ruppa, C.A.Wis., 173 
P.2d 10—Crutcher v. Joyce, C.C.A. 
N.M., 134 F.2d 809. 

Bight to file Bupplementnl pleading 

(1) An order granting leave to file 
a supplemental bill is neither final 
nor appealable. 

U.S.—Continental Oil Co. v. Osage 
Oil & Refining Co., C.C.A.Okl., 57 
F.2d 627, certiorari denied 53 S.Ct. 
17, 287 U.S. 616, 77 L.Ed. 635. 

(2) However, an order denying 
such leave is final and appealable, at 
least where relief can be granted 
only by a supplemental bill. 

U.S.—Continental Oil Co. v. Osage 
Oil & Refining Co., supra. 

Dismissing amended and supplemen¬ 
tal hiUs; cross bUls 

(1) An order dismissing amended 
and supplemental bills of complaint 
in equity is final and appealable. 

U.S.—Johnson v. Horton, C.C.A.Nev., 

63 F.2d 950. 

(2) Where court entered a judg¬ 
ment against a codefendant and in 
favor of defendant who had filed a 
cross claim against it for indemnity, 
and dismissed codefendant’s cross 
claim for indemnity against defend¬ 
ant who prevailed on its cross claim, 
such judgment was a final judgment 
within meaning of statute pertaining 
to appeals. 

U.S.—City of Boston v. Boston Edi¬ 
son Co., C.A.Mass., 260 F\2d 872. 

(3) However, it has been held that, 
where a cross bill or cross complaint 
is dismissed, the order or decree i.s 
not appealable before final determi¬ 
nation on the original bill or com¬ 
plaint. 

U.S.—Emery v. Central Trust Co., 
Ohio, 204 F. 965, 123 C.C.A. 287. 

Dismissing petition for removal of 
administrator 

Order of district court dismissing 
petition for removal of administrator 
of decedent’s estate was final and ap¬ 
pealable. 

D.C.—Collins V. Miller, 198 F.2d 948, 
91 U.S.APP.D.C. 143. 

23.6 U.S.—Monge v. Smyth, C.A.Cal., 
198 P.2d 749—Turnbull v. Cyr, C«A. 
Cal., 184 F.2d 117. 
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to permit intervention in the cause is not appeal- 
able,24 this being the rule even as against a petition¬ 
er denied the right to intervene where the petition 
is addressed to the sound discretion of the court,26 in 
the absence of an abuse of discretion.26*6 An order 
refusing intervention is not a final and appealable 
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order where the applicant for intervention has other 
adequate means of asserting his rights.26.l0 

Where, however, the right of petitioner or appli¬ 
cant to intervene is absolute, or the denial amounts 
to a final denial of relief, the decision is review- 
able,2<> as where, for all practical purposes, there is 


24. U.S.—Ford Motor Co. v. Bisanz 
Bros., Inc, C.A.Minn., 249 F.2d 22 
— Kris Petroleum, Limited v. Stod¬ 
dard, C.A Wash., 221 F.2d 801— 
Otten V. Baltimore & O. R., C.A.N. 
J., 205 F.2d 68—Thompson v. 

Broadfoot, C.C.A.N.Y., 165 F.2d 744 
—Cameron v. President and Fel¬ 
lows of Harvard College, C.C.A.R. 
L, 167 F.2d 993—Cresta Blanca 
Wine Co. V. Eastern Wine Corp., 
C.C.A.N.Y., 143 F.2d 1012—Mullins 
V. De Soto Securities Co., C.C.A. 
Pa., 136 P.2d 66—Palmer v. Guar¬ 
anty Tru.*?t Co. of New York, C.C. 
A.N.Y., 111 F.2d 116—In re Dolca- 
ter, C.C.A.N.Y., 106 F.2d 30—Ken¬ 
nedy V. Bethlehem Steel Co., C.C.A. 
Pa., 102 F.2d 141—Blumgart v. St. 
Louis-San Francisco Ry. Co., C.C. 
A.Mo., 94 F.2d 712, certiorari denied 
68 S.Ct. 1041, 304 U.S. 667, 82 L.Ed. 
1633—Mackey v. City of Little 
Rock, C.C.A.Ark., 94 F.2d 646, cer¬ 
tiorari denied 58 S.Ct. 1056, 304 U. 
S. 682, 82 L.Ed. 1644—Aiken v. 
Cornell, C.C.A.Tcx., 90 F.2d 667— 
State of Washington v. U. S., C.C. 
A.Or., 87 F.2d 421—San Antonio 
Utilities League v. Southwc.stern 
Bell Telephone Co., C.C.A.Tex., 86 
F.2d 684, certiorari denied 57 S.Ct. 
783, 301 U.S. 682, 81 L.Ed. 1340— 
Jenkins Petroleum Process Co. v. 
Credit Alliance Corporation, C.C.A. 
Okl., 83 P.2d 632—Stallings v. 
Conn, C.C.A.Ala., 74 F.2d 189— 
Rheinberger v. Security Life Ins. 
Co. of America, C.C.A.I11., 72 P.2d 
147—Baker v. Spokane Sav. Bank, 
C.C.A.Wash., 71 P.2d 487—Shep¬ 
herd V. St. Louis Public Service 
Co., C.C.A.MO., 64 P.2d 612—Lupfer 
V. Carlton, for Use and Benefit of 
Board of Public Instruction of 
Dade County, C.C.A.Pla., 64 P.2d 
272—^Elkins v. First Nat. Bank, C. 
C.A.W.Va., 43 F.2d 777—Board of 
Drainage Com’rs of Pender County 
Drainage Dist. No. 4 v. Lafayette 
Southside Bank of St. Louis, C.C.A. 
N.C., 27 P.2d 286—O’Connell v. Pa¬ 
cific Gas & Electric Co., C.C.A.Cal.. 
19 P.2d 460—Palmer v. Bankers’ 
Trust Co., C.C.A.C 0 I 0 ., 12 P.2d 747. 

McKee v. Brezell, C.C.A.Okl., 284 
F 664—Fink v. Bay Shore Termi¬ 
nal Co., Va., 144 F. 837, 75 C.C.A. 
665, aflBrmed 27 S.Ct. 777, 203 U.S. 
577, 61 L.Ed. 326. 

vf.Y.—General Aniline & Film Corp. 
v. Bayer Co., 64 N.Y.S.2d 492, 188 
Miso. 929, affirmed 117 N.Y.S.2d 


497, 281 App.Div. 668, affirmed 113 
N.E.2d 844, 305 N.Y. 479. 

3 C J. p 477 note 79, p 469 note 96 [e] 
(1), p 640 note 18. 

Notice of pendency of action to ad¬ 
verse claimants 

Order granting defendant leave to 
give notice of pendency of action to 
alleged adverse claimants was indis¬ 
tinguishable from order permitting 
intervention and was not final and 
not appealable. 

U.S.—^Republic of China v. National 
City Bank of N. Y.. C.A.N.Y., 194 
P.2d 170. 

Adding party on tentative basis 

Where order allowing the United 
States to intervene in an informer’s 
action did not give the United States 
any permanent status as a party, but 
merely added a new party plaintiff 
on a tentative basis pending develop¬ 
ment, such order was not a final or¬ 
der from which an appeal would lie. 
U.S.—^U. S. ex rel. Rodriguez v. 
Weekly Publications, C.C.A.N.Y., 
144 P.2d 186. 

Order not constituting injunction 

(1) An order permitting the Unit¬ 
ed States to intervene in an inform¬ 
er’s action, which order merely bad 
effect of postponing the trial until 
the United States could be added as 
a party plaintiff, could not be re¬ 
garded as final and appealable on 
ground that it constituted an injunc¬ 
tion restraining relator from carry¬ 
ing on the action, or denying an in¬ 
junction to relator against prosecu¬ 
tion of action by United States. 

U.S.—U. S. ex rel. Rodriguez v. 

Weekly Publications, supra. 

(2) Interlocutory orders or de¬ 
crees as to injunctions see infra $ 
201 . 

25. U.S.—Cresta Blanca Wine Co. v. 
Eastern Wine Corp., C.C.A.N.Y., 
143 F.2d 1012—Rowan v. Harbur- 
ney Oil Co., C.C.A.Kan., 91 P.2d 
122—Burrow v. Citizens’ State 
Bank, C.C.A.Miss., 74 F.2d 929— 
Board of Com’rs of Sweetwater 
County, Wyo., v. Bernardin, C.C.A. 
Wyo., 74 F.2d 809, certiorari de¬ 
nied 65 S.Ct. 646, 296 U.S. 731, 79 
L.Ed. 1680—^Demulso Corporation 
V. Tretolite Co., C.C.A.Okl., 74 P.2d 
805—Bethlehem Steel Co. v. In¬ 
ternational Combustion Engineer¬ 
ing Corporation, C.C.A.N.Y., 68 F. 
3d 952—^U. S. V. Radice, C.C.A.N.Y., 
40 P.2d 445—County Drainage Dist. 
No. 4 V. Lafayette Southside Bank 
of St. Louis, C.C.A.N.C.. 27 F.2d 
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286—Farmers’ & Merchants’ Bank 
of Phoenix, Ariz. v. Arizona Mut. 
Savings & Loan Ass’n, Ariz., 220 F. 
1, 135 C.C.A. 677, certiorari denied 
Farmers’ & Merchants’ Bank of 
Phoenix V. Arizona Mut. Savings & 
Loan Ass’n, 35 S.Ct. 791, 2.38 U.S. 
628, 59 L.Ed. 1496—Central Trust 
Co. of New York v. Chicago, R. I. 
& P. R. Co., N.Y., 218 F. 336, 134 
C.C.A. 144. 

D.C.—Vertner v. Vertner, 63 App.D. 

C. 179, 70 F.2d 783. 

3 C.J. p 478 note 82. 

Stockholders’ derivative suit 

Order denying certain stockholders 
leave to Intervene in stockholders’ 
derivative suit after suit was di.s- 
missed was discretionary and not ap¬ 
pealable, and appeal therefrom was 
dismissed. 

U.S.—Thompson v. Broadfoot, C.C.A. 
N.Y., 166 P.2d 744—Mullins v. De 
Soto Securities Co., C.C.A.La., 136 
F.2d 55. 

25.5 U.S.—Schockett v. Bromley, C. 
A.Colo., 198 P.2d 257—Brotherhood 
of Locomotive Firemen and En- 
gineinen v. U. S. ex rol. Deavers, C. 
A.Tex., 183 F.2d 65. 

D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
F.2d 766, 96 U.S.App.D.C, 401. 

25.10 U.S.—Kauffman v. Kebert. C. 
A.Pa., 219 P.2d 113—Cameron v. 
President and Fellows of Harvard 
College, C.C.A.R.I., 157 F.2d 993— 
Cresta Blanca Wine Co. v. Eastern 
Wine Corp., C.C.A.N.Y., 143 F.2d 
1012. 

26. U.S.—^Dickinson v. Petroleum 
Conversion Corp., N.Y., 70 S Ct. 322, 
338 U.S. 507, 94 L.Ed. 299. 

Farmland Irr. Co. v. Dopplmaier, 
C.A.Or., 220 F.2d 247—Cuthill v. 
Ortman-Miller Mach. Co., C.A Ind., 
21 c F.2d 336—People of State of 
Cal. V. U. S., C.A.Cal., 180 F.2d 696, 
rehearing denied 181 F.2d 698, cer¬ 
tiorari denied 71 S.Ct. 61, 340 U.S. 
826, 96 L.Ed. 607—Thomp.son v. 
Broadfoot, C.C.A.N.Y., 165 F.2d 744 
—Mack v. Passaic Nat. Bank & 
Trust Co., C.C.A.N.J., 150 F.2d 474 
—^Alston Coal Co. v. Federal Pow¬ 
er Comml.sHion, C.C.A.IO, 137 F.2d 
740—In re Dolcater, C.C.A.N.Y., 106 
F.2d 30—Schmidt v. U. S., C.C.A, 
Wash., 102 F.2d 689, certiorari de¬ 
nied 60 S.Ct. 83, 308 U.S. 569, 84 L, 
Ed. 478, and Northern Pac, R. Co., 
by Schmidt v. U. S., 60 S.Ct. 83, 
308 U.S. 569, 84 L.Ed. 478—Blum¬ 
gart V. St. Louis-San Francisco Ry. 
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no Other appropriate proceeding open to the inter- 
venor.26-5 Where the trial court would have per¬ 
mitted intervention but for the fact that it incorrect¬ 
ly believed that it did not have authority to do so, 
appeal from an order denying intervention should 

be granted.2c. 10 

A judgment or decree on an intervening complaint 
or petition is final and appealable if it substantially 
and completely determines the rights of the par- 
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ties,27 or finally settles the separate claim of the 

intcrvenor.27.6 

Orders or decrees on interpleaders are appealable 
where they dismiss them or otherwise finally de¬ 
termine the rights of the parties ;28 but it is other¬ 
wise where they are merely interlocut')ry,29 except 
as the principles discussed infra §§ 2yi(l)-291(5) 
may be involved. 


Co., C.C.A.MO., 94 F.2d 712, certio¬ 
rari denied 68 S.Ct. 1041, 304 U.S. 
667, 82 L.Ed. 1633—Rowan v. Har- 
burney Oil Co., C.C.A.Kan., 91 F.2d 
122—State of Washington v. U. S.. 
C.C.A.Or., 87 F.2d 421—San An¬ 
tonio Utilities League v. South¬ 
western Bell Telephone Co., C.C.A. 
Tex., 86 F.2d 584, certiorari denied 
67 S.Ct. 783, 301 U.S. 682, 81 L.Ed. 
1340—Jenkins Petroleum Process 
Co. V. Credit Alliance Corporation. 
C.C.A.Okl., 83 F.2d 632—Burrow v. 
Citizens’ State Bank, C.C.A.Miss., 
74 F.2d 929—Board of Com’rs of 
Sweetwater County, Wyo., v. Ber- 
nardin, C.C.A.Wyo., 74 F.2d 809, cer¬ 
tiorari denied 55 S.Ct. 646, 295 U. 
S. 731, 79 L.Ed. 1680—Dernulao 

Corporation v. Tretolite Co., C.C.A. 
Okl., 74 F.2d 805—Shepherd v. St. 
Louis Public Service Co., C.C.A. 
Mo., 64 F.2d 612—.ffiltna Casualty & 
Surety Co. v. American Surety Co. 
of Now York, C.C.A.W.Va., 64 F.2d 
677—I.ong V. Stites, C.C.A.Ky., 63 
F.2d 855. certiorari denied 64 S.Ct. 
69, 290 U.S. 640, 78 L Ed. 666— 
Deerlng v. Stites, C.C.A.Ky., 63 F. 
2d 855, certiorari denied 54 S.Ct. 
69, 290 U.S. 640, 78 L.Ed. 656—Uni¬ 
versal Tns. Co. V. Old Time Molas¬ 
ses Co„ C.C.A.La., 46 F.2d 926—U. 
S. V. Radice, C.C.A.N.Y., 40 F.2d 
445—Bankers’ Trust Co. v. Virginia 
Ry. & Power Co., C.CA-.Va., 273 F. 
999, certiorari denied Virginia Ry. 
& Power Co. V. Bankers’ Trust Co., 
42 S.Ct. 53, 257 U.S. 649, 66 L.Ed. 
416, and Virginia Ry. & Power Co. 
V. O’Connor, 42 S.Ct. 53, 267 U.S. 
649, 66 L.Ed. 416—Swift v. Black 
I'anther Oil & Gas Co., Okl,, 244 F. 
20 . 1.56 C.C.A. 448—Farmers' & 

Mt'i'chants’ Bank of Phoenix, Ariz. 
V, Arizona Mut. Savings & Loan 
Ass’n, Ariz., 220 F. 1, 136 C.C.A. 
577. certiorari denied Farmers’ & 
Merchants’ Bank of Phoenix v. 
Arizona Mut. Savings & Loan 
As.s’n, 35 S.Ct. 791, 238 U.S. 628, 59 
I...nd. 1496—Central Trust Co. of 
New York V. Chicago, R. I. & P. R. 
Co., N.Y., 218 F. 336, 134 C.C.A. 144. 
D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
F.2d 765, 96 U.S.App.D.C. 401. 

8 C.J. p 478 note 81, p 469 note 96 

[e] (2). 

Season for rale 

XXecisions denying applications to 


intervene as of right purport ulti¬ 
mately to decide questions of sub¬ 
stantive legal right. 

U.S.—Cameron v. President and Fel¬ 
lows of Harvard College, C.C.A.R. 
L, 167 F.2d 993. 

Application for interventi(xa held not 
of right 

U.S.—Cameron v. President and Fel¬ 
lows of Harvard College, supra. 
Intervention as parties plaintiff 

(1) An order denying with preju¬ 
dice an application to intervene a.s 
parties plaintiff was an appealable 
order. 

U.S.—Hirshhorn v. Mine Safety Ap¬ 
pliances Co., C.A.Pa., 190 F.2d 676. 

(2) Order denying motion for 
leave to Intervene as parties plain¬ 
tiff was appealable order; in view of 
that fact appeal from such order 
would not be dismissed, but would 
be docketed and order complained of 
affirmed. 

U.S.—Hirshorn v. Mine Safety Appli¬ 
ances Co., C.A.Pa., 193 P.2d 489. 
'W’hers stockholder sought to inter¬ 
vene as matter of right after entry 
of Judgment adverse to corporation 
in action brought by corporation at 
prompting of stockholder, order de*- 
nying intervention had that degree 
of definiteness and finality necessary 
to support appeal therefrom. 

U.S.—Pellegrino v. Ncsbit, C.A.Cal., 
203 F.2d 463. 

Interest in res subject of suit 

Where a party seeking to Intervene 
has a direct and immediate interest 
in the res, which is the subject of 
the suit, and cannot otherwise pro¬ 
tect his interest, his right of inter¬ 
vention is absolute and a denial 
thereof appealable. 

U.S.—^^tna Casualty & Surety Co. v. 
American Surety Co. of New York, 
C.C.A.W.Va., 64 P.2d 677. 

D.C.—^Vertner v. Vertner, 63 App.D. 
C. 179, 70 P.2d 783. 

26.5 U.S.—Pellegrino v. Nesblt, C.A. 
Cal., 203 P,2d 463—People of State 
of Cal. V. U. S., C.A.Cal., 180 P.2d 
696, rehearing denied, C.A., 181 F. 
2d 598, certiorari denied 71 S.Ct. 
61, 340 U.S. 826, 96 L.Ed. 607. 

26.10 U.S.—Brotherhood of Locomo¬ 
tive Firemen and Enginemen v. U. 
S. ex rel. Deavers, C.A.Tex., 183 F. 
2d 66. 


27. U.S.—Central Trust Co. v. Mad¬ 
den, S.C., 70 F. 451, 17 C.C.A. 236. 

3 C.J. p 493 note 76. 

27A U.S.—State of Tex. v. Chuoke, 
C.C.A.Tex., 154 F.2cl 1, certiorari 
denied 67 S.Ct. 46, 329 U.S. 714, 91 
L.Ed. 620. 

28. U.S.—Standiey v. Roberts, Ind. 
Terr., 69 F. 836, 8 C.C.A. 305, ap¬ 
peal dismissed 17 S.Ct. 999, 41 L. 
Ed. 1177. 

Denial of rights to party 

An order of interpleader, which 
aligns the parties, prescribes the 
method of procedure, and finally de¬ 
nies to one of the parties the right 
to assert a contrnet obligation 
against another, is a final order with¬ 
in the statute, from which an appeal 
can be taken. 

U.S.—Bank of Taiwan v. Gorgas- 
Pierle Mfg. Co., C.C.A.Pa., 273 F. 
660. 

29. U.S.—Credit Bureau of San Die¬ 
go V. Petrasich, C.C.A.Cal., 97 F.2d 
65—Marine Midland Trust Co. of 
New York v. Eybro Corporation, C. 
C.A.N.Y., 58 F.2d 165. 

3 C.J. p 494 note 83. 

Payments from fund in court 

Trial court’s orders, in interplead¬ 
er action, to effect that, while court 
retained jurisdiction of proceeding, 
payments from fund in court should 
be made to one of the parties, were 
interlocutory orders and not appeal¬ 
able. 

U.S.—Guerin v. Guerin, C.A.Cal., 239 
F.2d 909. 

Claim against United States 

Where the United States levied dis¬ 
traint on taxpayer’s property, tax¬ 
payer’s assignees recovered judg¬ 
ment, collector of Internal revenue 
made demand on Judgment debtor 
for amount of Judgment on ground 
that assignment was an attempt to 
evade the levy, and Judgment debtor 
paid money into court and filed bill 
of interpleader, order requiring the 
assignees to interplead was not ap¬ 
pealable under statute authorizing 
appeals in cases adjudicating ’’claims 
against the United States," since suit 
was not one against the United 
States but in reality by the United 
States to establish and enforce a 
lien. 

I U.S.—Credit Bureau of San Diego v. 
1 Petrasich, C.C.A.Cal.. 97 F.2d 66. 
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§ 290(16). — Abatement or Revival of Ac¬ 
tion 

A ruling on a plea or answer In abatement Is not 
final m the sense that It may be appealed from before 
final determination of the cause. 

A judj^incnt or riilinj? on a plea or answer in 
aliatcmcnt is not final in the sense that it may be ap¬ 
pealed from before the final determination of the 
cause hut if a bill of revivor is dismissed, an 
a]>[K‘al Will lie, since this practically (K-termines the 
original t.nisc by leaving it in a situation in which 
no furtlnr proceedings can be had in it.^i 

§ 290(17). - Evidence, Discovery, and 

Similar Matters 

The authorities are not uniform or con<3istent as to 
the appealahility of orders or decisions with respect to 
discovery, depositions, subpoenas duces tecum, the an¬ 
swering of interrogatories, and similar matters. 

Tin exercise of discretion by the court under the 


Federal Rules of Civil Procedure, Rules 34-36, 28 
U.S.C.A., providing for discovery, has been held 
not subject to appeal.3i-50 

It has been held that an unconditional order to 
appear and to produce records is appealable,^2 and 
that an order dismissing an application to withhold 
from the federal grand jury a document which a 
court clerk has been commanded to produce, and 
to direct that it be returned to petitioner, has like¬ 
wise been held appealable.32.6 Under other author¬ 
ity, orders fur the production or inspection of books, 
papers, or records in an action pending in court,23 
or denying a subpoena duces tecum,33.5 or requiring 
submission to a physical examination,34 or for an 
inspection and survey of the locus in quo,35 are not 
final so as to be appealable before the final deter¬ 
mination of the cause. 

An order quashing a prior order or subpoena for 
the production of records has been held to terminate 


30. TTS-McHie v. Mrlllo. C.C.A. 
Ind. 7.S F.2d 3r.l— JlewiU v. 
I’hiirles II MoCormiek Luinlu'r Co. 
of Delaware, C.C.A.N.V., 22 F.2<i 
92 r,. 

S C J. p 4 94 note 87, p 4 9,') note 93. 
Effect of statute 

(1) Where a new complaint In 
w^on^;^ul d<*ath action was Hied, pred¬ 
icated on the identical cause of ac¬ 
tion set forth in the first complaint 
in action which had been transferred 
to nnutlier di.stricl court, order dls- 
mis.Ming: second complaint on ground 
that cause of action was alread.v 
pending in another district court, 
could not be re\ lewed by court of 
appeals, in view of statute specify¬ 
ing that there should be no reversal 
for error in rulings on matters in 
abatement which do not involve ju¬ 
risdiction. 

II.y.—Teixeira v. Goodyear Tire & 
Rubber Co., C.A.Mass., 261 F.2d 163. 

(2) Under the statute providing 
there shall be no reversal for error 
in ruling on matters In “abatement” 
which did not involve Jurisdiction, 
quoted word is used in sense of over¬ 
throw or destruction of pending ac- 
titin apart from cause of action; 
where sole issue presented to dis¬ 
trict court by defendant's motion to 
dusml.ss or abate action was whether 
action had abated due to failure of 
succe.ssor of price administrator to 
make timely application for substitu¬ 
tion, court was ruling on a matter 
in ab.atement which did not involve 
jurisdiction, and, if court erred in 
conclusion, it committed error which 
court of appeals was precluded from 
reviewing. 

U.S.—liowles V. Wilke, C.A.Ill., 176 
F 2d 3;>. certiorari denied 70 S Ct. 

104. 338 U.S. 861, 94 L.Ed. 528. 


01. TT S.—American Transp. Co. v. 
Swift & Co., C.C.A.N.y., 24 F.2d 
310—Sullivan v Associated Jbll- 
poster.s and Di.stributors of TTnited 
States and Canada, C.C.A.N.l'., 6 
F.2d 1000, 42 A.L.R 503. 

Mackaye v. Mallory, N.T., 79 F. 
1, 24 aC.A. 420. 

31.50 U.S.—O’Malley v. Chrysler 
Corp., C.C.A.Ill., 160 F.2d 35. 

32. U.S.—Penflcld Co. of California 
V. Securities and Exchange Com¬ 
mission, C.C.A.Cal., 143 F.2d 746, 
154 A.L.R. 1027, certiorari denied 
65 S.Ct. 121, 323 U.S. 768. 89 L. 
Ed. 614. followed in 145 F.2d 233 
—Urownson v. U. S., C.C.A.Mo., 32 
F.2d 844. 

Decision.M as to process generally see 
supra 9 290(13). 

Bank records; plea of privilege 

Order of district court requiring 
production of certain bank records 
to which acting secretary of treas¬ 
ury of United States asserted a plea 
of privilege was final appealable de¬ 
cision, even though suit in which rec¬ 
ords were sought had not been con¬ 
cluded. 

U.S.—Overby v. U. S. Fidelity & 
Guaranty Co., C.A.Ala., 224 F.2d 
168. 

32.5 U.S.—Davis V. U. S., C.C.A.Ga., 
138 F.2d 406, certiorari denied 64 
S.Ct. 616, 321 U.S. 776, 88 L.Ed. 
1069. 

33. U.S.—Goldflne v. Pastore, C.A. 
Mass., 261 F.2d 619—Chapman v. 
Goodman, C.A.Cal., 219 F.2d 802— 
Jarecki v. Whetstone, C.A.Ill., 192 
F.2d 121—Dille v. Carter Oil Co., 
CA.Okl., 174 F.2d 318, certiorari 
denied 70 S.Ct. 93, 338 U.S. 860, 94 
L.Ed. 620—Thomas French & Sons 
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V, International Braid Co., C.C.A. 
Mass., 146 F.2d 736—National Nut 
Co. of California v. Kelling Nut 
Co.. C.C.A.lll., 134 F.2d 632—In 
re Investigation iiy Attorney Gen¬ 
eral of TJ. S., re Alleged Violations 
of Federal Anti-Trust I^aws, C.C.A. 
N.Y., 104 P.2d 658—Apex Hosiery 
Co. V. Leader, C.C.A.Pa., 102 F.2d 
702—Goodyear Tire & Rubber Co. 
V. Jamaica Truck Tire Service Co., 
C.C.A.lll., (56 F.2d 91, certiorari de¬ 
nied Goodyear Tire & Rubber Co. v. 
Jamaica Truck Tire Servics, 64 S. 
Ct. 209, 290 U.S. 700. 78 L.Ed. 691 
—Sears, Roebuck & Co. v. Jamaica 
Truck Tire Service, C C.A.Ill., 66 
F.2d 91, certiorari denied Goodyear 
Tire & Rubber Co. v. Jamaica 
Truck Service. 64 S.Ct. 209. 290 U. 
S. 700, 78 L.Kd. 691—Tuoker v. 
Poller, C.C.A Conn , 207 F. 670, cer¬ 
tiorari denied 44 S Ct. 461. 265 U.S. 
687, 68 L Ed. 1193. 

3 C.J. p 496 note IG. 

Showing of good cause 

Order directing production of docu¬ 
ments on basis of judge’s conclusion 
that good cause has been shown Is 
interlocutory and nonappeaJable. 

U.S -“Pennsylvania R. Co. v. Kirkpat¬ 
rick, C.A.3. 203 F.2d 149. 

33.5 U.S.—Thomas French & Sons v. 
International Braid Co., C.C.A. 
Mass., 146 F.2d 736—National Nut 
Co. of Cal. V. Kelling Nut Co., C. 
C.A.Ill., 134 P.2d 632. 

34L U.S.—Bowles V. Commercial Cas¬ 
ualty Ins. Co., C.C.A.Va,, 107 F.2d 
169. 

35. U.S.—Montana Ore Purchasing 
Co. V. Butte & B. Consol. Mining 
Co., Mont., 126 F. 165, 61 C.C.A. 
426. 
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the particular controversy and to be appealable 
and this has also been held as to an order overrul¬ 
ing motions to dissolve and discharge an attachment 
and to quash a subpoena duces tecum.36.5 Qn the 
other hand, an order quashing a subpoena duces 
tecum,36.10 or a refusal to quash such a sub¬ 
poena,66.15 including one to appear before a grand 
jury,66.20 has been held not an appealable decision. 

If an order commits a witness for contempt for 
refusal to testify, it is a final order for the purpose 
of an appeal by him.®'^ 

An order that a party^s attorneys direct witnesses 
to submit to oral examination has been held not a 
final decision and not appealable ;67.5 but a decree 
relating to the answering of interrogatories, and 
finally disposing of the proceedings is final and ap¬ 
pealable,68 as is a decree granting the relief or some 
part thereof asked in a bill of discovery.66 

Where a proceeding to suppress evidence obtained 
by alleged unlawful search and seizure is com¬ 
menced when no criminal action is pending against 
the moving party, the proceeding is considered an 
independent suit in equity, and the order granting 
or denying the motion to suppress is appealable as a 


36 C. J. S. 

final decision,66-6 as it also is where siich suppres¬ 
sion is sought by a stranger to the criminal ac¬ 
tion.66.10 

Depositions, An order authorizing the taking 
of depositions has been held a final order for the 
purpose of appealability,60-i6 on the ground that it 
grants all the relief sought in the petition and dis¬ 
poses of the proceeding ;66.20 but it has also been 
held that an order requiring a person to give his 
depositions is not a final order or judgment from 
which an appeal may be taken.66-25 

The rule that an order granting or denying a 
subpoena, or a motion to quash a subpoena, is 
interlocutory and not appealable does not apply 
to an order suppressing a deposition;"6.30 so, an 
order suppressing a deposition and directing the 
party securing a subpoena duces tecum to bring the 
deposition into court for destruction is appeal- 
able.66.35 On the other hand, in an action removed 
from a state court on defendant’s petition, an order 
of the district court suppressing the taking of depo¬ 
sitions, pursuant to defendant’s notice, until the 
court rules on plaintiff’s motion to remand, is not 
a final or appealable ordcr.66.40 


36. U.S.—Martin v. Chandls Securi¬ 
ties Co., C.C.A.Cal.. 128 F.2d 731. 

36.5 U.S.—Sale v. U. S., C.A.Mo., 228 
F.2d 682, certiorari denied 76 S.Ct. 
650, 350 U.S. 1006, 100 L.Ed. 868. 

36.10 U.S.—Palmer v. Fisher, C.A. 

Ill., 228 F.2d 603, certiorari denied 
Fisher v. Pierce, 76 S.Ct. 1030, 351 

U. S. 965, 100 L.Ed. 1485. 

36.16 U.S.—National Nut Co. of Cal. 

V. Kellingr Nut Co., C.C.A.Ill., 134 
F.2d 632. 

Subpoena connected with taking* of 
deposition 

Order of district court overruling 
motion to quash subpoena duces te¬ 
cum issued in connection with tak¬ 
ing deposition for use in action pend¬ 
ing in another district is not final 
and not appealable. 

U.S.—Robinson v. Bankers Life & 
Cas. Co.. C.A.Ohlo, 226 F.2d 834. 

36.20 U.S.—Falsone v. U. S., C.A. 
Fla., 205 F.2d 734, certiorari denied 
74 S.Ct. 103. 346 U.S. 864, 98 L. 
Ed. 375—^Dugan & McNamara v. 
Clark, C.A.Pa., 170 F.2d 118. 
Season for rule 

Whatever right witness might have 
requires no further protection than 
that afforded by the district court, 
until witness chooses to disobey and 
is committed for contempt. 

U.S.—Electric & Musical Industries, 
Limited v. Walsh, C.A.2, 249 F.2d 
808—Dugan & McNamara v, Clark, 
CJLPa.. 170 P.2d 118. 


Undue interruption by intermediate 
appeals 

While a proceeding before a grand 
Jury should be safeguarded against 
undue interruption by intermediate 
appeals notwithstanding a grand Ju¬ 
ry proceeding has no defined litigants 
and that none may emerge from it, an 
order of the district court denying 
a motion to quash a subpoena duces 
tecum directing a witness to appear 
and produce documents before a 
United States grand jury is not ap¬ 
pealable to the court of appeals as 
a final decision. 

U.S.—Cobbledick v. U. S., 60 S.Ct. 540, 
309 U.S. 323, 84 L.Ed. 783. 

International Agricultural Cor¬ 
poration V. Pearce, C.C.A.N.C., 113 
F.2d 904—Goodman v. U. S., C.C.A. 
Cal., 108 F.2d 516, 127 A.L.R. 265. 
Becasting application for review as 
motion for injunction 
Rule that refusal of a court to 
quash subpoena duces tecum does not 
constitute a final decision from which 
appeal will lie cannot be avoided by 
recasting application for review of 
order denying motion to quash in 
form of a motion for preliminary 
injunction. 

U.S.—International Agricultural Cor¬ 
poration v. Pearce, C.C.A.N.C., 113 
F.2d 964. 

37. U.S.—Butler v. Fayerweather, N. 

Y., 91 F. 468, 88 C.C.A. 625. 

3 C.J. p 497 note 22. 

Reviewability of contempt orders 
generally sea Contempt fi 114. 
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37.5 U.S.—National Nut Co. of Cal. 
V. Kelling Nut Co., C.C.A.Ill., 134 
F.2d 632. 

38. U.S —Keenan v. Texas Produc¬ 
tion Co., C.C.A.Wyo., 84 F.2d 820. 

39. U.S.—Kaush Mach. Tool Co. v. 
Aluminum Co. of America, C.C.A. 
Conn., 63 P.2d 778, certiorari denied 
Aluminum Co. of America v. Baush 
Mach Tool Co., 53 S Ct. 658, 289 
U.S. 739, 77 L.Ed. 1486. 

39.5 U.S.—^U. S. V. Rosenwa.eiscr, C. 
C.A.Cal., 145 F.2d 1015, 156 A.L.R. 
1200. 

39.10 U.S.—U. S. V. Rosenwasser, 
supra. 

39.16 U.S.—Mosseller v. U. S., C C. 
A.N.Y., 158 F.2d 380. 

39.20 U.S.—Mosseller v. U. S., supra. 

39.25 U.S.—Dille v. Carter Oil ('o. 
CA..Okl., 174 F.2d 318, certiorari 
denied 70 S.Ct. 93, 338 U.S. 850, 
94 L.Ed. 520. 

39.30 U.S.—Palmer v. Fisher, C.A. 

Ill., 228 F.2d 603, certiorari denied 
Fisher v. Pierce, 76 S.Ct. 1030, 351 
U.S. 965, 100 L.Ed. 1486. 

39.35 U.S.—Palmer v. Fisher, C.A. 

Ill., 228 F.2d 603, certiorari denied 
Fisher v. Pierce, 76 S.Ct. 1030, 351 
U.S. 965, 100 L.Ed. 1485. 

39.40 U.S.—Carolina Power & Light 
Co. v. Jernigan, C.A.S.C., 222 F. 
2d 961, certiorari denied 76 S.Ct, 
74, 850 U.S. 837, 100 L.Ed. 746. 
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36 C.J.S. 

Tax liability. An order of a federal district 
court directing a taxpayer to appear at a specified 
time and place to testify as to his tax liability is, 
under one decision, final and appealable,39-45 but, 
under anotlicr, interlocutory and not appealable.39-60 
An order denying a motion to quash a summons is¬ 
sued by an internal revenue agent for such appear¬ 
ance and testimony is final and appealable.39-55 

An order directing such appearance by an attor¬ 
ney, to testify as to the tax liability of his client, and 
providing that he may refuse to answer any ques¬ 
tion which he deems to violate the confidential re¬ 
lationship of attorney and client, such matter to 
be referred to the court for determination, is not 
final or appealablc.39-60 

An interim order for the production of certain 


records on or before a day certain, for assistance 
in an audit of tax liabilities, has been held a type of 
interlocutory order not appealable to the court of 

appeals.39-55 

§ 290(18). - Dismissal, Discontinuance, 

or Nonsuit 

The appealabfiity of a Judgment, order, or decree of 
dismissal depends on whether it constitutes a final de¬ 
termination of the cause. Refusal to grant a dismissal or 
nonsuit is generally not appealable. 

As a general rule, an appeal may be taken from a 
judgment, order, or decree finally dismissing the ac¬ 
tion or proceeding without plaintifif*s consent, or 
granting a judgment or final order of compulsory 
nonsuit, as such judgment, order, or decree is a final 
determination of the cause,^® even though the dis- 


39.45 U.S.—O’Connor v. O'Connell, 
C A R I., 253 P,2d 365. 

39.50 U.S.—Jarecki v. Whetslone, C. 
A.lll., 192 F.2d 121. 

39.55 TT.s.—Falsone v. U. S., C.A, 
Fla., 205 F.2d 734, certiorari denied 
74 S Ot. 103, 346 U.S. 864, 98 L.Ed. 
375. 

39.60 TT.S.—Ohapman v. Goodman, C. 
A.Cal., 219 F.2d 802. 

39.65 U.S.—Goldflne v. Paalore, C.A. 
Mass, 261 F.2d 619. 

40. U.S,—.lunff V. K. & D. Mm. Co., 
111., 78 S.Ct. 764, 356 U.S. 336, 2 
L lOd 2d SO6. 

Two Guys from Harrlson-Allcn- 
town, Inc. V. McGinley. C.A.I’a., 266 
F.2d 427—Black v. First Nat. Bank 
of Mobile, Ala., C.A.Aln., 25,5 P.2d 
.‘173—Vaugh.an v. City Bank & 
Trust Co., C.A.Mi.ss.. 218 F,2d 802, 
certiorari denied 76 S.Ct. 67. 350 

U. S. 832, 100 L.Fd. 743—Simmons 

V. U. S„ C.C.A.Wash., 162 F.2d 905 
—Wriffht V. Gibson, C.C.A.Cal., 128 
F.2d 805—^jVtwood v. National Bank 
of Lima. C.C.A.Ohio. 115 F.2d 861 
—Hicks v. Bekins Moving" & Stor¬ 
age Co., C.C.A.Wash., 115 F.2d 406 
—U. S. V. Nordbye, C.C.A.Minn., 75 
P.2d 744, certiorari denied I^ove v. 
Nordbye, 56 S.Ct. 103, 296 U.S. 672, 
80 LEd. 404—U. S. v. City Saving 
Bank & Trust Co. of Alliance, Ohio, 
C.C.A.Ohio, 73 F.2d 4 86—iCulf v. 
Gay, C.C.A.Ga., 67 P.2d 684, affirm¬ 
ed 54 S.Ct. 008. 292 U.S. 25, 78 L.Ed. 
1099, 92 A.L.R. 970—Massachusetts 
Fire & Marine Ins, Co. v Solmiick. 
C.CA.S.D., 58 F.2d 130—^Rogers v. 
Watson, C.C.A.Ind., 46 F.2d 753. 
certiorari denied 51 S.Ct. 561, 283 
U.S. 852, 75 L.Ed. 1460—Dobson v. 
U. S., C.C.A.N.Y., 31 F.2d 288, cer¬ 
tiorari denied 49 S.Ct. 179, 278 U.S. 
663, 73 L.Ed. 563—Franceschi v. 
Mercado, C.C.A.Puerto Rico, 269 F. 
954. 

D.C.—Safeway Stores v, Coe, 136 F. 


2d 771, 78 U.S.App.D.C. 19, 148 A. 
L.R. 782. 

3 C.J. p 497 note 26. 

Decisions as to dismissal of pleading 
see supra 8 290(14). 

Effect of Federal Rules of Civil Pro¬ 
cedure see supra § 290(5) b. 

Dismissal as to all defendantB 

U.S.—Kelly v. Delaware River Joint 
Commission. C.A.Pa., 187 F.2d 93, 
certiorari denied 72 S.Ct, 25, 342 
U.S. 812, 96 L.Ed. 614. 

Dismissal on. merits 
U.S.—Dougall v. Spokane, P. & S. Ry. 
Co.. C.A.Or., 256 F.2d 601. 

Dismissal of claim against thlrd-par. 
ty defendant 

D.C.—(Capital Transit Co. v. District 
of Columbia, 226 F.2d 38, 96 U.S. 
App.D.C. 199. 

Dismissal of nonfederal claim 

Where two claims are sufficiently 
distinct to oust federal jurisdiction 
of the nonfederal claim, they are 
also BO distinct as to render final 
.and appealable an order dismissing 
the nonfederal claim while the other 
claim still remains on the calendar. 
U.S.—Zalkind v. Scheinman, C.C.A.N. 
Y., 139 F.2d 895, certiorari denied 
64 S.Ct. 1055, 322 U.S. 738, 88 L. 
Ed. 1572. 

Failure to state cause of action on 
claim for relief 

(1) Judgment dismissing action for 
failure of complaint to state a cause 
of action was a final decision that 
was appealable. 

U.S.—^Allen v. Schnuckle, C.A.Idaho. 
263 F.2d 195. 

(2) Dismissal of action for failure 
to state claim on which relief could 
be granted was a final decision and 
no direct review thereof could be had 
in Supreme Court, and hence court of 
appeals had jurisdiction of appeal. 
U.S.—^Mantin v. Broadcast Music, 

Inc., C.A.Cal., 244 P.2d 204. 
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A dismissal under fomm non con- 
veniens or any other principle puts 
an end to action and hence is final 
and appealable. 

U.S.—Norwood V. Kirkpatrick, Pa. & 

S.C.. 75 S.Ct. 544, 349 U.S. 29, 99 

L.Ed. 789. 

Jiffy Lubricator Co., Inc., v. 

Stewart-Warner Co., C.A.Va., 177 P. 

2d 360. 

PlaintliPs right of election 

When court dismissed action, plain¬ 
tiff, since no responsive pleadings had 
been served by defendant.s, had, in 
alternative, right as a matter of 
course to amend Its complaint or to 
stand on complaint and appeal from 
judgment of dismissal. 

U.S.—222 East Chestnut St. Corp. v. 

Lakefront Realty Corp., C.A.lll., 

256 F.2d 513. 

Voluntary dismissal of second count 

Where plaintiffs, after entry of 
judgment dismissing first count of 
complaint seeking recovery on insur¬ 
ance policy, obtained voluntary dis¬ 
missal with prejudice of second count 
seeking reformation of policy, they 
were entitled to appeal from Judg¬ 
ment dismi.ssing first count, regard¬ 
less of whether it was otherwise a 
final judgment. 

U.S.—Hanney v. Franklin Fire Ins. 

Co. of Philadelphia, C.C.A.Wash., 

142 F.2d 864. 

Beneficial intevest of plaintiff as sep. 
arate issne 

Where question whether one of 
plaintiffs had a beneficial interest in 
a trust and was a proper party plain¬ 
tiff was an issue separate from all 
other issues involving an accounting 
for trust property, court’s determina¬ 
tion that such plaintiff had no such 
interest and dismissing the action as 
to him, completely adjudicating his 
rights against all defendants, was 
such a “final decision*’ as was re- 
vlewable in court of appeals. 
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missal or nonsuit is without prejudice,^^ and even 
though plaintiff is given leave to amend within a 
specified period.^i*®' If the judgment, order, or de¬ 
cree is merely conditional, or otherwise not final, 
but merely interlocutory, so that further action is 
necessary, an appeal will not lie until after entry of 
final judgment,^2 as where only part of the claim 
is dismissed and the remainder is left pending for 
trial in the district court ;^2.6 and an order which 
merely grants a motion to dismiss an action is not a 
final decision and is not appcalable.^2 

However, an appeal will not lie at plaintiff’s in¬ 
stance, either at law or in equity, from a judgment, 
order, or decree of dismissal or discontinuance en¬ 
tered at his request or with his consent, or from a 


36 C.J.S. 

voluntary nonsuit, as he is estopped by his consent.^^ 
The rule against appeal from a voluntary nonsuit, 
dismissal, or discontinuance applies only to an ap¬ 
peal by plaintiff; defendants may be entitled to 

appeal therefrom.45 

While an order dismissing one of several caus¬ 
es of action set up in the pleadings has be( n held 
appealable where such cause of action was scjairate 
and distinct from the others,as a rule, where an 
action is dismissed as to only one of two causes of 
action set up in the bill, declaration, or comi>lalnt, 
leaving the other to stand, an appeal will not lie, 
unless authorized by statute, while the latter cause 
of action remains undecided but a decree of dis- 


U.S.—Crutcher v. Joyce. C.C.A.N.M. 

134 F.2d 809. 

Dismissal as to securities haviniT 
separate status 

In proceeding by Texas receiver of 
Michigan insurance company against 
Iowa and Michigan receivers, judg¬ 
ment sustaining motion to dismiss 
with re.spect to securities deposited 
In Iowa was final and appealable, 
where the petition and the Iowa re¬ 
ceiver’s pleading clearly showed that 
such securities liad a separate statiLs, 
disposition of which would not be 
affected by determination of claims 
to other assets. 

U.S—-Lydick v. Fischer, C.C.A.Tex., 

135 F.2d 983. 

41. U.S.—U. S. V. City Sav. Bank & 
Trust Co. of Alliance, C.C.A.Ohio, 
73 F.2d 486. 

3 C.J. p 465 note 73 [a]. 

41.5 U.S.—Black v. First Nat. Bank 
of Mobile, Ala., C.A.Ala., 255 F.2d 
373. 

42. U.S.—Michael Rose Productions, 
Inc. V. Loew’s Inc., C.A.N.Y., 246 
F.2d 60.5—Kuly v. White Motor Co., 
C.A.Ohio. 174 F.2d 742—Audi Vision 
Inc. v. RCA Mfg. Co., C.C.A.N.Y., 

136 F.2d 621, 147 A.L.R. 674—At¬ 
water V. North American Coal Cor¬ 
poration, C.C.A.N.Y., 111 F.2d 125 
—Riverside Oil & Refining Co. v. 
Dudley, C.C.A.Okl., 33 F.2d 749— 
City A' County of San Francisco v. 
McLaughlin, C.C.A.Cal., 9 F.2d 390. 

Dismlcsal of claim of intarvenor 
U.S.—Flegenheimer v. Manitoba Sug¬ 
ar Co., C.A.Vt., 182 F.2d 742. 

Dismissal of two of tlirss counts 
Where second and third counts in¬ 
corporated by reference allegations 
of first count, and all three counts 
sought damages for alleged conspir¬ 
acy in instituting actions against 
plaintiff, order dismissing second and 
third counts while denying motion to 
dismiss as to first count was not a 
final order from which appeal could 


be taken, since action was still tri¬ 
able on first count. 

U.S.—^Munson Line ▼. Green, C.C.A. 
N.Y., 165 F.2d 321. 

Motion to vacate dismissal continued 
for future hearing 
A district court judgment of dis¬ 
missal i.s not a final decision from 
which an appeal may be taken where 
court, before appeal is taken, enter¬ 
tains a motion to vacate such judg¬ 
ment and reinstate the case on the 
docket by entering an order continu¬ 
ing such motion for future hearing. 
U.S.—Fleming v. Borders, C.C.A.Or., 
165 F.2(l 101. 

Pailure to state claim for relief 

Where plaintiffs brought actions 
against driver of vehicle and his lia¬ 
bility insurer for personal injuries, 
an order granting insurer’s motion to 
dismiss for failure to state claim on 
which relief could be granted was 
not a final decision from which an 
api»eal could be taken, and court of 
appeahs did not have juri.sdiction of 
such appeal. 

U.S.—McManus v. Delta Fire & Cns. 
Co., C,A.La„ 251 F.2d 496. 

42.5 U.S.—^Michael Rose Produc¬ 

tions, Inc. V. Loew’s Inc., C.A.N.Y., 
246 F.2d 605. 

Dii*ection to file amended pleading 

U.S.—Kuly V. White Motor Co., C.A. 
Ohio, 174 F.2d 742. 

43. U.S.—U. S. V. Woodard, C.A.Fla., 
267 F.2d 805—Wright v. Gib.son, C. 
C.A.Cal., 128 F.2d 866. 

Order granting motion hut not dis¬ 
missing action 

Order of federal district court 
granting motion of defendant to dis¬ 
miss an action, but not dismissing it, 
is not appealable. 

U.S.—Monge v. Smyth, C.A.Cal., 198 
F.2d 749—Newman v. State of Cal., 
C.A.Cal., 184 F.2d 516, rehearing de¬ 
nied 185 F.2d 392—Blanco v. U. S., 
C.A.Cal., 184 F.2d 117. 

Dismissal of claim of intervener 
Where action was brought against 
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a foreign corporation which could 
not be personally served, and plaintiff 
atta(‘hed property as bel- >'.?ing to de¬ 
fendant, and an interveiT i* claimed to 
own the property but cb'im was dis- 
mis.sod, order of dismlsf''il w.as not a 
final order for appellate purposes 
U.S.—Flegenheimer v. G- noral Mills, 
C.A.Vt., 191 F.2d 237. 

44. U.S —Lohr v. U. S., C.A Fla., 264 
F.2d 619—Marks v. Leo Feist, Inc., 
C.C.A.N.T., 8 F.2d 460. 

3 C.J. p 601 note 31. 

Former Conformity Act 

Whether an appeal would lie from 
a voluntary nonsuit was a mall'.i of 
appellate practice as to which the 
former Conformity Act did not gov¬ 
ern. 

U.S—Kelly v. Great Atlantic & Pa¬ 
cific Tea Co., C.C.A.N.C., 86 F.2d 
296. 

Nonsuit because of adverse ruling 

A nonsuit has been hi id voluntary 
within this rule, although plaintiff 
consented or submitted to it because 
of an adverse ruling of the court on 
the trial which would prevent a re¬ 
covery by him. 

U.S.—Kelly v. Great Atlantic & Pa¬ 
cific Tea Co., supra. 

3 C.J. p 601 note 32. 

45. U..S.—Cybur Lumber Co. v. Erk- 
hart. Miss., 247 F. 281, 159 C.C.A. 
378—Willis V. Davis, Ky., 184 P. 
889, 107 C.C.A. 211. 

46. U.S.—Musher Foundation v. Al¬ 
ba Trading Co., C.C.A.N.Y., 127 F. 
2d 9. 

47. U.S.—Fields v. Mutual Ben. Life 
Ins. Co., C.C.A.N.C,, 93 F.2d 559— 
Partridge v. Clark.son, C.C.A.Mo., 
72 P.2d 108. 

U. S. v. Bighorn Sheep Co., C.C.A. 
Wyo., 276 F. 710. 

3 C.J. p 602 note 42, p 446 note 88 
[e]. 

Necessity for determination of entire 
cause of action generally see su¬ 
pra S 290(5). 
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missal is final and appealable notwithstanding it or¬ 
ders a reference to a master in a collateral matter.^® 

Since there is no final judgment and the case is 
still pending, an appeal will generally not lie from a 
refusal of the trial court to grant a judgment or 
decree of dismissal or nonsuit;^® but it has been 
held that the court of appeals may review the denial 
of the motion to dismiss for failure to join indis¬ 
pensable parties, since, if that motion was errone¬ 
ously denied, the cause must be dismissed.^®-^ As 
a rule, appeal will not lie from a judgment, order, or 
decree overruling a motion to set aside, vacate, or 
amend a dismissal or nonsuit.®® 

Where several successive related actions are 


brought, and no action is taken in the district court 
in the first action, but judgments of dismissal are 
entered in the others, there is nothing from which 
an appeal can be taken in the first action, and the 
court of appeals has no jurisdiction to consider 
it.50.5 

§ 290(19).-Dismissal as to Less 

than All Parties 

Under most authorities, the dismissal of an action, 
complaint, or bill, or a nonsuit, as. to less than all of 
several defendants is not appealable. 

An order directing that several plaintiffs be dis¬ 
missed as parties has been held a final order as to 
those plaintiffs.®®-®® Generally, a judgment or de- 


48. U.S.—A Vest v. East Coast Cedar 
Co., N.C., 113 F. 742, 61 C.C.A. 416. 

3 C.J. p 50o note 43. 

49. U.S.—People of U. S. ex rel. Kel¬ 
ly V. Bil.b. C.A.lll., 256 F.2d 772— 

E. I. Du Pont De Nemours Co. v. 
Hall, CASC.. 220 F.2d 614—Mc¬ 
Afee V, Cray, C.A.IIawall, 201 F. 
2d inft—^lardcn Homos, Inc. v. tJ. 
S., C.A N H., 200 F.2d 299—Peoples 
Bnnk v Federal Reserve Bank of 
San Fr.'uicisco, C.C.A.Oal., 149 F.2d 
850—LAavitt v. McBee Co., C.C.A. 
Mass., 124 F.2d 938—Western Fruit 
Growers v. U. S., C.C.A.Cal., 124 P. 
2d 381—Libby, McNeill & Libby v. 
Malmskold, C.C-A.Wash., 115 F.2d 
786—B.nHard v. Mutual Life Ins. 
Co. of New York, C.C.A.Fla, 109 F. 
2d 388—Jones v. St. Paul Fire & 
Marine Ins. Co., C.C.A.Tex., 108 P. 
2d 123—Grand Trunk Western R. 
Co. V. McHie, C.C.A.Mich.. 100 F.2d 
86—Brotherhood of Locomotive 
Firemen and Enfrinemen v. Kenan, 
C.C.A.Fla., 87 JP.2d 661, certiorari 
denied Grand International Broth¬ 
erhood of Locomotive Engrlneera v. 
Kenan, 67 S.Ct. 790, 301 U.S. 6S7, 81 
L.Ed. 1344—^Miller v. Pyrites Co., 
C.C.A.Md., 71 F.2d 804. certiorari 
denied 65 S.Ct. 121, 293 U.S. 604, 76 
L.Ed. 696, rehearing denied 6.'! S.Ct. 
608, 293 U.S. 632, 79 L.Ed. 717, cer¬ 
tiorari denied Merrell v. Pyrites 
Co., 55 S.Ct. 121, 293 U.S. 604, 79 
L.Ed. 696, rehearing denied 55 S.Ct. 
208, 293 U.S. 632, 79 L.Ed. 717— 
Cj'ntral Vermont Transp. Co. v. 
Durning, C.C.A.N.T., 71 P.2d 273, 
afllrmed 56 S.Ct. 306, 294 U.S. 33, 
79 l..Ed. 741—Satterlee v. Harris. 
C.C.A Okl., 60 F.2d 490—Williams v. 
Southern Cotton OH Co., C.C.A.Ga., 
45 F.2d 387—Oklahoma, K. & M. I. 
Ky. Co. V. Bowling, Okl., 249 P. 692, 
161 C.C.A. 618. 

8 C.J. p 503 note 45. 

denial of a motion to dismiss 
alone never lays a foundation for re¬ 
view in federal appellate courts.” 
U.S.—McKendry v. U. S., CJLCal., 219 

F. 2d 357, 35g. 


“The case still stands for pleadings 
and issue and for trial thereon.” 
U.S.—Spruill V. Cage, C.A.Ohlo, 262 
F.2d 356, 366. 

Jnrlsdlotloiial a&d other gronAds 

U.S.—Connell v. Dulien Steel Prod¬ 
ucts, Inc., C.A.La., 240 F.2d 414. 
Motion to dismiss for improper venue 
U.S—Rlverbank Laboratories v. 

Hardwood Products Corp., C.A.lll., 
220 r.2d 465, reversed on other 
grounds 76 S Ct. 648, 360 U.S. 1003, 
100 L.Ed. 866, amended on other 
grounds 76 S.Ct. 656, 350 U.S. 1012, 
100 L.Ed. 872—^American Chemical 
Paint Co. v. Dow Chemical Co., C.C. 
A.Mlch., 161 F.2d 966, rehearing de¬ 
nied 164 F.2d 208. 

Alternative motion to dlsmlse or 
transfer 

An order dismissing alternative 
motion to dismiss or transfer for 
improper venue was not an appealable 
order. 

U.S.—Barber-Greene Co. v. Blaw- 
Knox Co., C.A.OhIo, 239 P.2d 774. 

]Leaving qnestlons for later determi¬ 
nation 

A refusal to dismiss a claim, pa¬ 
tently leaving questions for later de¬ 
termination, makes no llnal adjudica¬ 
tion and Is not appealable. 

U.S.—New Amsterdam Cas. Co. v. B. 
L. Jones & Co., C.A.Ga., 254 F.2d 
917. 

Jarlsdiotlonal grounds; questloa sav. 
ed for disposition 

(1) Order denying motion to dis¬ 
miss for lack of Jurisdiction on dis¬ 
trict court is not appealable. 

U.S.—Shaheen v. Government of 
Guam, C.A.Guara, 223 F.2d 773. 

(2) Denial of a motion to dismiss, 
even when denial is based on Juris¬ 
dictional grounds, is not immediately 
revlewahle, particularly If question 
may be saved for disposition on re¬ 
view of final Judgment disposing of 
all Issues involved in litigation or in 
some other adequate maimer. 

U.S.—Catlin v. U. S., Ill., 65 S.Ct. 631, 

324 U.S. 229. 89 L.Ed. 911. 
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49.6 U.S.—Zwack v. Kraus Bros. A 
Co., C.A.N.Y., 237 F.2d 265. 

50. U.S—Payne v. Koehler, C.A.Mo., 
226 F.2d 103, certiorari denied 76 
S.Ct. 183, 350 U.S. 904, 100 L.Ed. 
794, rehearing denied 76 S.Ct. 341, 
860 U.S. 956, 100 L.Ed. 831—TT. S. v. 
TlnkofP, C.A.lll , 211 F.2d 892— 

Dunscombe v. Sayle, C.A.Fla., 181 
F.2d 118—Hicks v. Bekins Moving 
& Storage Co., C.C.A.Wnsh.. 115 F. 
2d 406—^Andris v. De Pont Cello¬ 
phane Co., C.C.A.Ill., 93 F.3d 421. 

3 C.J. p 604 note 60. 

Contra Zadig v. ..Etna Ins. Co., C.C. 

A.N.Y., 42 F.2d 142. 

Vacation of notice of dismissal 
Federal di.strict Judge, in purport¬ 
ing to vacate plaintiff’s notice of dis¬ 
missal, lost jurisdiction over the ac¬ 
tion, and, therefore, appeal would lie 
from order purporting to vacate the 
notice of dismi.ssal, oven though the 
order would not otherwise make a 
final dtspo.sition of the action. 
tr.S.—Littmnn v. Bache & Co., C.A.N. 
Y., 246 F.2d 490. 

Removal of dismissal determined on 
merits 

Where effect of a refusal to vacate 
an order of dlsml.s.sal of a counter¬ 
claim entered by a defendant against 
a plaintiff In intervention was to re¬ 
move a dismissal of the counterclaim 
determined on the merit.s, and to sub- 
stitutc a dismissal thereof for lack of 
Jurisdiction, such order was appeal¬ 
able. 

U.S.—Manufacturers Cas. Ins, Co. v. 
Arapahoe Drilling Co., C.A.N.M., 267 
F.2d 5. 

60.5 U.S.—Sutcliffe Storage & Ware¬ 

house Co. V. U. S., C.C.A.Mass., 162 
F.2d 849. 

50.50 U.S.—Baird v. Peoples Bank & 
Trust Co. of Westfield, C.C.AJNf.J., 
120 F.2d 1001. 

Decisions as to parties generally see 
supra S 290(13) 

Parties named in amended complaint 

(1) An appealable final decision 
dismissing action as to parties who 
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cree dismissing the action, complaint, or bill as to 
less than all of several defendants, or a nonsuit as 
to one of several defendants, is not final so as to 
permit an appeal,50.52 despite the fact that the 
remaining defendants have not been served in the 
action,50.54 qj. that plaintiff is allowed a voluntary 


nonsuit against the remaining defendants.50.56 Un¬ 
der other authority, an order of dismissal making a 
final disposition of the cause as between plaintiff 
and one, or some, of the defendants is, or may be, 
a final and appealable judgment ;50.68 ^nd where 
there is but one issue in the case, and a dismissal as 


were not specifically named as par¬ 
ties plaintiff in origrinal complaint, 
but were so named in amended com¬ 
plaint, without dismissing action as 
to original plaintiffs could be enter¬ 
ed by following the Federal Rules of 
Civil Procedure, Rule 64 (b), 28 U.S. 

C. A. 

U.S.—Prickett v. Consolidated Liq¬ 
uidating Corp., C.A.Cal., 180 F.2d 8. 

(2) Effect of Federal Rules of Civil 
Procedure generally see supra S 290 
(5) b. 

60.62 U.S.—Lohr v. U. S., C.A.Fla.. 
264 F.2d 619—^Reagan v. Traders & 
General Ins. Co., C.A.La., 265 F.2d 
846—Lehrer v. McCloskcy Homes, 
Inc., C.A.Pa., 242 F.2d 190—Carr v. 
City of Anchorage, C.A.Alaska. 236 
P.2d 780—Russell v. Hackworth, C. 
A.Cal., 233 P.2d 603—Scarf v. Trans 
World Airlines, Inc., C.A.N.Y., 233 
P.2d 176—Arnold v. U. S., C.A. 
Wash., 226 P.2d 649—District 66, 
Distributive, Processing and Office 
Workers Union of N. Y. and N. J., 
Formerly Local 66 v. McKague, C. 
A.Pa., 216 F.2d 163—Atwater v. 
North American Coal Corporation, 

C. C,A.N.Y., Ill F.2d 125—Shultz v. 

Manufacturers & Traders Trust 
Co., C.C.A.N.Y., 103 F.2d 771— 

Thompson v. Murphy, C.C.A.Mo., 93 
F.2d 38—Bush v. Leach, C.C.A.N.Y., 
22 F.2d 296. 

8 C.J. p 464 note 68. 

Cause pending as to other defendants 

(1) In ordinary case where com¬ 
plaint is dismissed as to some defend¬ 
ants, leaving cause pending as to oth¬ 
er defendants, order of dismissal is 
not appealable. 

U.S.—Hardy v. Bankers Life & Cas. 
Co., C.A.I11., 222 F.2d 827—Shipley 
Corp. V. Leonard Marcus Co., C.A. 
N.J., 214 F.2d 493—Tauzin v. Saint 
Paul Mercury Indem. Co., C.A.La., 
195 F.2d 223. 

D. C.—Roberts v. American Newspa¬ 
per Guild, 188 P.2d 650, 88 U.S.App. 

D. C. 231—Felder v. D. Loughran 
Co., 188 F.2d 623, 88 U.S.App.D.C. 
139. 

(2) This was the rule under the 
former District of Columbia statute. 
D.C.—Roth V. Mercantile Bank of 

Washington, 41 App.D.C. 293. 

(3) Where all the parties are 
charged Jointly and the cause re¬ 
mains pending as to some, the case 
is not final. 

U.S.—Morgan Drive Away, Inc. v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen and 


Helpers of America, C.A.Ind., 268 
P.2d 871—Meadows v. Greyhound 
Corp., C.A.Fla., 235 F.2d 233— 
Farmer v. Powers, C.A.La., 204 F. 
2d 609—Republic of China v. 
American Express Co., C.A.N.Y., 190 
F.2d 334—Kuhn v. Canteen Food 
Service, C.C.A.I11., 160 F.2d 66. 

(4) This is likewise true where a 
Joint and several liability is charged. 
U.S.—Brandt v. Renfield Importers, 
C.A.Mo., 216 F.2d 206—Minnesota 
Min. & Mfg. Co. V. Technical Tape 
Corp., C.A.I11., 208 F.2d 169. 

(6) Order dismissing one count in 
complaint, which order affected only 
some of many defendants sued Joint¬ 
ly on that count, and left such count 
undisposed of as to other defendants 
.sued Jointly, was not final and hence 
not appealable. 

U.S.—Porter v. American Distilling 
Co., C.C.A.N.Y., 167 P.2d 1012. 

(6) Where first count was against 
three of four defendants, as Joint 
venturers, for breach of contract, sec¬ 
ond count was against one of such 
defendants for breach, and third 
count was against remaining defend¬ 
ant for breach of warranty of author¬ 
ity to enter into contract. Judgment 
dismis.slng complaint on motion by 
defendant In the second count was 
not an appealable final Judgment, 
since it did not dispose of claims 
ag.ainst other defendants. 

U.S.—U. S. V. Braunstein, C.C.A.N.Y., 
168 F.2d 749. 

One claim or cause of action 

(1) In anti-trust action against 
several defendants, where there was 
but one claim for relief, dismissal of 
complaint as to some of the defend¬ 
ants was not a final appealable Judg¬ 
ment. 

U.S.—Brandt v. Renfield Importers, 
Limited, C.A.Mo., 269 P.2d 14— 
Steiner v. 20th Century-Fox Film 
Corp., C.A.Cal., 220 F.2d 106. 

(2) Action for damages from al¬ 
leged conspiracy to monopolize and to 
impose unlawful restraints on inter¬ 
state commerce was an action on but 
one cause of action against all de¬ 
fendants Jointly and was not termi¬ 
nated by dismissal of five out of six 
defendants, and accordingly orders of 
dismissal were Interlocutory and not 
appealable. 

U.S.—^Dunaway v. Standard Oil Co., 
N. J., C.A.Tex.. 178 F.2d 884, certio¬ 
rari denied 70 S.Ct. 1000, 339 U.S. 
966, 94 L.Ed. 1374, rehearing de¬ 
nied 71 S.Ct. 16. 340 U.S. 847, 96 L. 
Ed. 621. 


Parties named as plaintiffs in amend- 
ed complaint 

An order denying motion to dis¬ 
miss action in its entirety and grant¬ 
ing motion to dismiss action as to 
parties who were not specifically 
named as parties plaintiff in original 
complaint, but were so named in 
amended complaint, was not a final 
decision from which an appeal would 
lie. 

U.S.—Prickett v. Consolidated Liqui¬ 
dating Corp., C.A.Cal, 180 F.2d 8. 
Zudlvidual and corporate defendants 
Where action was brought against 
corporate and individual defendants, 
an order striking from complaint all 
reference to individual defendants, 
and dismissing suit as to such in¬ 
dividual defendants, which order was 
silent about leave to amend, was an 
interlocutory order and not appeal- 
able. 

U.S.—Kuhn V. Canteen Food Service, 
C.C.A.Ill., 160 P.2d 66. 

50.54 U.S.—Lohr v. U. S., C.A.Fla., 
264 F.2d 619—Hardy v. Bankers 
Life & Cas. Co., C.A.Ill., 222 F 2d 
827. 

Cause uot still pending against oth- 
er defendants 

However, it has been held that ap¬ 
peal from order dismissing claim for 
compensatory damages, but denying 
motion to dismiss as to claim for ex¬ 
emplary damages, would not be dis¬ 
missed on ground that cause was still 
pending as to other defendants not 
named in orders of dismis!=:al, whi’re 
supplemental record showed that one 
of such defendants was never served 
and that suit had been dismissed as 
to other prior to filing answer there¬ 
in, so that cause was not still pend¬ 
ing against such other defendants. 
U.S.—Martin v. Consolidated Ca.sual- 
ty Ins. Co., C.C.A.Tex„ 138 F.2d 896. 
50.56 U.S.—Lohr v. U. S., C.A.Fla., 
264 F.2d 619. 

50.58 U.S.—Lobato v. Pay Less Drug 
Stores, Inc., C.A.N.M., 261 P.2d 406 
—Higgins V. Shenango Pottery Co., 
C.A.Pa., 256 F.2d 604—Rao v. Port 
of New York Authority, C.A.N.Y., 
222 F.2d 362—Gibbons v. Equitable 
Life As.sur. Soc. of U. S., C.A.N.Y., 
173 F.2d 337. 

Dismissal under Pederal Buie 

(1) Where plaintiff and one of sev¬ 
eral defendants made motions for 
summary Judgment, motion of that 
defendant was granted, action was 
dismissed in so far as it pertained to 
that defendant, and appropriate order 
was entered under Federal Rules of 
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to one parly will have the effect of finding the 
other liable, a dismissal as to such party may be 
considered a final decree for purposes of appeal.^®-®® 

There is no doctrine that finality is lacking in an 
order simply and solely because it dismisses less 
than all the parties ;^o.62 where “jointness,” in 
some form, is absent, the test in multiple party 
cases is whether the order terminates the suit “as 
a severable matter,” or a “distinct matter,” with re¬ 
spect to the party disniisscd.^O-64 

An order professing to dismiss from the suit one 
who is a mere stakeholder has been held not ap¬ 
pealable.66 

§ 290(20). - Verdict 

An order setting aside a verdict, or denying a motion 


for a directed verdict, or for Judgment notwithstanding 
the verdict, is not appealable. Authorities differ as to the 
appealability of an order denying a motion to set aside 
a verdict. 

An order setting aside the verdict of a jury and 
awarding a new trial is not a final judgment from 
which an appeal may be taken.^^^ ®® An order deny¬ 
ing a motion to set aside a verdict has been held 
not appealable,®^ except in the most unusual cir¬ 
cumstances but it has also been held that re¬ 
fusal of such a motion is appealable.®^ 

An appeal docs not lie from an order denying a 
motion for a directed verdict,®2-5 or for a judgment 
notwithstanding the verdict.®2-i0 Where a verdict 
for plaintiff has been set aside and judgment or- 


Civll Prorf'dure, Rule 54 (b), 28 U.S. 
C.A., (loaliiiji with judgment on multi¬ 
ple claims, appeal of plaintiff was 
properly before court of appeals. 
IXC.—Williams v. Protestant Episco¬ 
pal Theological Seminary in Va., 
198 F.2d 695, 91 U.S.App.D.C. 69, 
certiorari denied 73 S.Ct. 105, 344 
U.S. 864, 97 L.Ed. 670, rehearing de¬ 
nied 73 S.Ct. 210. 344 U.S. 894, 97 
U.Ed. 691. 

(2) Where defendant filed counter¬ 
claim seeking to join additional de¬ 
fendants and alleging unfair trade 
practices and conspiratorial activi¬ 
ties on part of plaintiff and additional 
defendants, and district court, pursu¬ 
ant to Rule, determined that there 
was no just reason for delay and di¬ 
rected clerk to enter final judgment 
dismissing counterclaim as against 
additional defendants, and dropping 
them from action, court of appeals 
had jurisdiction to hear appeal. 

U.S.—United Artists Corp. v. Master¬ 
piece Productions, C.A.N.T,, 221 F. 
2d 213. 

(3) Effect of Federal Rules of Civil 
Procedure generally see supra 8 290 
(6) b. 

Where defendant* were sued Joint¬ 
ly and severally! order dismissing 
complaint as to some of the defend¬ 
ants as to their several, as well as to 
their joint, liability is an appealable 
final order, notwithstanding it leaves 
other defendants against whom joint 
relief is sought; fact that no judg¬ 
ment had been rendered as to defend¬ 
ants not served with process does 
not affect right to appeal from judg¬ 
ment dismissing action as to other 
defendants. 

U.S._Siegmund v. General Commodi¬ 

ties Corp., C.A.Ariz., 175 F.2d 952. 

DismlSBal for lack of Jurisdictioa 

In action by employer against in¬ 
ternational union, various Joint coun¬ 
cils, conferences, and local unions 
for alleged illegal secondary boycott 


and for breach of contract, dismissal 
of action as to one of joint councils 
and as to international union, after 
preliminary trial, for lack of jurisdic¬ 
tion went to the very heart of suit, 
and order of dismissal was a final 
and appealable order. 

U.S.—Morgan Drive Away, Inc. v. In¬ 
ternational Broth, of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers of America, C.A.Ind.. 268 
F.2d 871. 

Appealability of order a* to oouut* 

(1) Counts of complaint alleging 
one defendant’s breach of subcon¬ 
tract and his inducement of another 
defendant’s breach of main contract 
were separate claims, so that order 
dismissing complaint as to such de¬ 
fendant for plaintiff corporation’s 
failure to comply with court order to 
produce its president or other officers 
for oral examination by such de¬ 
fendant was appealable as to such 
counts, and as to count against all 
defendants for conspiring to induce 
each other’s breaches of contract. 
U.S.—General Houses. Inc. v. Marloch 

Mfg. Corp., C.A.N.T., 239 F.2d 610. 

(2) However, order dismissing, as 
to defendant, the count of complaint 
for declaratory Judgment on validity 
of plaintiff’s assignment to defendant 
of all moneys to be paid by codefend¬ 
ant to plaintiff, for failure of plaintiff 
corporation to comply with such 
court order was not appealable in 
that defendant’s assignee status made 
defendant an indispensable party in 
determining legal effect of assign¬ 
ment. 

U.S.—General Houses, Inc. v. Marloch 
Mfg. Corp., supra. 

50.60 U.S.—^McGill V. Commercial 
Union Assur. Co., Limited, of Lon¬ 
don, England, C.C.A.S.C., 6 F.2d 
589. 

AdmisBioti of liability if other not 
liable 

In an action against two insurance 
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companies, in which one company’s 
answer and cross bill in effect ad¬ 
mitted that it was liable if the sec¬ 
ond company was not liable, a decree 
dismissing the bill as to the second 
company was a final appealable de¬ 
cree. 

U.S.—McGill V. Commercial Union 
Assur. Co., Limited, of London, 
England, supra. 

50.62 U.S.—Republic of China v, 
American Exp. Co., C.A.N.Y., 190 P. 
2d 334. 

50.64 U.S.—Republic of China v. 

American Exp. Co., supra. 

50.66 U.S.—International Union of 
Elec. Radio & Mach. Workers. CIO 
V. United Elec. Radio & Alnch. 
Workers of America, C.A.Mich., 192 
F.2d 847—Republic of China v. 
American Exp. Co., C.A.N.Y., 190 
F.2d 334. 

50.80 U.S.—Aubertin v. State Farm 
Mut. Auto. Ins. Co., C.A.La., 252 F. 
2d 96—Tsoleas v, Hege, C.A.Va., 
260 F.2d 127. 

Verdict against weight of evidence 

U.S.—Portman v. American Home 
Products Corp., C.A.N.Y., 201 F.^d 
847. 

61. U.S.—Libby, McNeill & Libby v. 
Malmskold. CC.A.Wash., 115 F.2d 
786—Sheelan v. Nlms, C.C.A.Vt., 76 
F.2d 293. 

Verdict against weight of evidence 

U.S.—Srybnlk v. Epstein, C.A.N.Y., 
230 F.2d 683—Portman v. American 
Home Products Corp., C.A.N.Y., 201 
P.2d 847. 

51.5 U.S.—Metzger v. Spector Motor 
Service, C.C.A.N.Y., 119 F.2d 690. 

52. U.S.—Blair v. National Security 
Ins. Co., C.C.A.N.J., 126 P.2d 966. 

52.5 U.S.—Borg-Warner Corporation 
V. Whitney, C.C.A.Mich., 121 F.2d 
444. 

52.10 U.S.—^Boston Ins. Co. v. Fish- 
1 er, C.A.MO.. 186 F.2d 977—Ford Mo- 
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dered for defendant notwithstanding the verdict, 
the proper procedure by plaintiff to test the correct¬ 
ness of the legal conclusions of the court in granting 
defendants motion is by appellate review.^^.is 

Under the former District of Columbia statute, an 
appeal from the direction of a verdict could not 
be maintained where no judgment was entered on 
the directed verdict and none was intended ;52.20 
and an order denying a motion for judgment in ac¬ 
cordance with a previous motion for a directed ver¬ 
dict and doing no more than restore the case to the 


docket for retrial was not appealable.^^’ -^ 

§ 290(21). — New Trial, Rehearing, and 
Reargument 

The grant or denial of a motion for a new trial, for 
rehearing, or for reargument is ordinariiy not ap^’ealabie. 

It has been broadly held that the aciion of the 
trial court on a motion for a new trial is not review- 
able by the court of appeals,^2.50 that an order 
granting a new trial is not appealable,^-- an 

interlocutory order, ^2.60 and not a final one, or a 


tor Co. V. Busam Motor Sales, C.A. 
6, 185 F,2d 631. 

Order not final Jndffmeat 
U.S.—^Atlantic Coast Line R. Co. v. 
Sonenshine, C.A.S.C.. 226 F.2d 220— 
Tye V. Hertz Drivurself Stations, C. 
A.Pa., 173 P.2d 317—Balicki v. Cen¬ 
tral Greyhound Lines of N. Y., C.C. 
A.Pa., 150 P.2d 402. 

62.15 U.S.—Raudenbu.<^h v. Balti¬ 
more & O. R. R., D.C.Pa., 66 F. 
Sui»p. 6. 

62.20 D.C.—^Weiss v. District Title 
Ins. Co.. 121 F.2d 900, 74 App.D.C. 
126. 

62.25 D.C.—Stewart v. Roberts. 164 
F.2d 697, «0 U.S.App.D.C. 406, 

52.50 U.S.—MiJpnnt, Inc. v. Donald¬ 
son Chocolate Co., C.A.Mo., 222 F. 
2d 898—U. S. V. Muschany, C.C.A. 
Mo., 156 F.2d 19C. 

“The greiieral rule [is] that the pro¬ 
priety of orders denying or granting 
a new trial will not be reviewed by 
appellate courts.” 

U.S.—Bastine v. Atlantic Coast Line 

R. Co.. C.A.Fla.. 205 F.2d 457, 469. 

52.55 U.S.—Grimm v. California 
Spray-Chemical Corp., C.A.Cal., 264 
F.2d 146—Gallon v. Lloyd-Thomas 
Co., C.A.Mo., 261 F.2d 26—Peterson 
V. Moore, C.A.Pa., 254 F.2d 863— 
Auhertin v. State Farm Mut. Auto 
Ins. Co., C.A.La., 262 F.2d 9G—Tso- 
leas V. Hege, C.A.Va., 250 F.2d 127 
—Harry v. Newell, C.A.9, 237 F.2d 
229—Morgan v. Null, C.A.N.V., 228 
F'.2d 411, certiorari denied 76 S.Ct. 
706, 351 U.S. 9J4. 100 L.Ed. 1448— 
Atlantic Coast Line R. Co. v. Sonen- 
shine, C.A.S.C., 226 F.2d 220—Stat- 
hatos V. Arnold Bernstein S. S. 
Corp., C.A.N.Y., 202 r.2d 626—Knn- 
atser v. Chrysler Corp., C.A.Okl., 
199 F.2d 610, certiorari denied 73 

S. Ct. 388, 344 U.S. 921, 97 L.Ed. 
710—Koppal V. Transcontinental & 
Western Air, C.A.Mo., 199 F.2d 117, 
reversed on other grounds 73 S.Ct. 
906, 346 U.S. 663, 97 L.Ed. 1325— 
Kanatser v. Chrysler Corp., C.A. 
Okl., 195 F.2d 104—Ford Motor Co. 
V. Busam Motor Sales. C.A.6, 185 P. 
2d 631—Buder v. Plske, C.A.Mo., 
174 F.2d 260, rehearing denied 177 
F.2d 907— IT. S. V. Hayes, C.A.Or., 
172 F.2d 677—Long v. Davis, C.A. 


Cal., 169 F.2d 982—Howell v. Ter¬ 
minal R. A.ss‘n of St. Louis, C.C.A. 
Mo., 155 F.2d 807—Balicki v. Cen¬ 
tral Greyhound Lines of N. Y., C. 
C.A.ra., 150 F.2d 402—Murphy v. 

U. S. Dist. Court for Nortliern Dlst. 
of Cal., Southern Divi.sion, C.C.A. 
Cal., 146 F.2d 1018. certiorari dis¬ 
missed 65 S.Ct. 1090. 325 U.S. 891, 
89 L.Ed. 2003—Bass v. Baltimore 
& O. Terminal R. Co.. C.C.A.lll., 142 
F.2d 779, certiorari denied 65 S.Ct. 
13.5, 323 U.S. 775, 89 L.Ed. 619—Old 
Colony Trust Co. v. Kurn, C.C.A. 
Mo., 138 F.2(l 394—Aib-gheny Coun¬ 
ty V. Maryland Cas. Co., C.C.A. Pa., 
132 F.2d 894, certiorari denied 63 
S.Ct. 981, 318 U.S. 787, 87 L.Ed. 
1154—Jone.s v. Thompson, C.C.A. 
Ark., 128 F.2d 888. 

WeU-nlgh inftexible mis 

U.S.—Citizens Nat. Bank of lAibbock 

V. Speer, C.A.Tcx., 220 F.2d 889. 

Wew trial oil every or any issue 

XT.S.—Milprint, Inc. v. Donaldson 
Chocolate Co., C.A.Mo., 222 F.2d 898. 

Verdict against weight of evidence 

U.S.—Binder v. Commercial Travelers 
Mut. Acc. Ass’n of America, C.C.A. 
N.Y., 165 F.2d 896. 

New trial on court’s own motion 

(1) Where jury returned general 
verdict for plaintiff and answered af¬ 
firmatively special interrogatories in¬ 
quiring whether plaintiff was negli¬ 
gent and whether defendant’s negli¬ 
gence was proximate cause of acci¬ 
dent, and the district court ordered a 
new trial on its own motion, such or¬ 
der was not a final Judgment and was 
not appealable. 

U.S.—Missouri Pac. R. Co. v. Fusilier, 
C.A-La., 266 F.2d 278. 

(2) An order granting a new trial 
on judge’s own initiative more than 
ten day.s after entry of judgment is 
reviewahle. 

D.C.—Freid v. McGrath, 133 P.2d 360, 
76 U.S.App.D.C. 888, mandate re¬ 
called 135 F.2d 833, 77 U.S.App.D.C. 
385. 

New trial as to damages 

(1) Order of federal district court 
granting new trial In personal injury 
case as to damages, while permitting 
remainder of veru ct establishing lla- 
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bility to stand, was not final order in 
case and was not appealsido. 

U.S.—Southern Ky. Co. v Gladden. C. 
A.S.C., 224 P.2d 320—H..v\ell v. Ter¬ 
minal R. Ass’n of SU Louis. C.C.A. 
Mo.. 165 F.2d 807. 

(2) Order granting pp.intift's mo¬ 
tion for partial new trial on i.‘^.sut‘ of 
damages in action for ov ilinie com¬ 
pensation under the J'air Labor 
Standards Act was not l.aal and not 
directly appealable. 

U.S.—Tye v. Hertz Dn\ m scif Sta¬ 
tions, C.A.Pa., 173 F.2d 317. 
Verdict returned by Jury 

An order granting a n^ w trial after 
verdict has been returned by jury is 
not appealable. 

U.S.—Dostal V. Baltimore O. R. Co., 
C.A.I’a.. 170 P.2d ]1C. 

Award as vacating judgment 

Where judgment for plaintiff had 
been set aside by court and subse¬ 
quent judgment for detendant not¬ 
withstanding the verdict was neces¬ 
sarily vacated by unconditional 
award of new trial, no final judgment 
exi.sted which could be revic'wed on 
appeal. 

U.S.—Allegheny County v. Maryland 
Cas. Co.. C.C.A.Pa., 132 F.2d 894, 
certiorari denied 63 S.Ct. 981, 318 
U.S. 787, 87 L.Ed. 1164. 

Former Conformity Act 

Federal rule that the action of the 
trial court in granting or denying a 
motion for new trial la not revicw- 
able was not affected by the former 
Conformity Act. 

U.S.—Missouri Pac. R. Co. v. Chicago 
& A. R. Co., Mo., 10 S.Ct. er>, 132 U. 
S. 191. 33 L.Ed. 309—Indiriria]K->’ia 
& St. L. R. ('’’o. V. Horst, Ind., 93 
U.S. 291, 23 I.,Ed. 898. 

Latchtimackor v. Jacksonville 
Towing & Wrecking Co., C.C.Fla., 
181 F. 276, affirmed 184 P. 987, 106 
C.C.A. 665. 

52.60 U.S.—Peterson v. Moore, C.A. 
Pa., 264 F.2d 853—Kanatser v. 
Chrysler Corp., C.A.Okl., 199 F.2d 
610, certiorari denied Ti S.Ct. 388, 
344 U.S. 921, 97 L.IkL 710—Alle¬ 
gheny County v. Maryland Casualty 
Co., C.C.A.Pa., 132 F.2d 894, certio¬ 
rari denied 63 S.Ct. 98L 518 U.S. 
787, 87 L.Ed. 1154, 
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final decision,^2.65 ^nd being within the discretion 
of the trial court, 52.70 ^nd that the denial of a new 
trial is not an appealable or rcvicwable order,52.75 
being within the sound discretion of the trial 
court.52.80 Under this view, an appeal must be 


taken from the judgment and not from the grant or 
denial of a new trial.52.85 Other authority is to 
the effect that an appeal will, or may, lie from the 
denial of a motion for a new trial.52.90 

More particularly, an appeal will not lie from an 


New trial on Issues of lia'bllity and 
damarres 

U.S —Grimm v. California Spray- 
Chr.niital Corp., C.A.Cal., 264 F.2d 
145. 

52.65 IT —I’itizens Nat. Bank of 
lajbltock V. Speer, C.A.Tex., 220 F. 
2d 8 S[)—T.^ e V. Hertz Drivuraelf 
Stations, C.A.Pa., 173 F.2d 317— 
L.C)ng V. Da-vis, C.A.Cal., 169 F.2d 
982. 

52.70 U.S.—Gallon v. Lloyd-Thomas 
Co.. C.A.MO., 261 F.2d 26—Morgan 
V. Null, CA.N.T., 228 F.2d 411, cer¬ 
tiorari denied 76 S.Ct. 706, 361 U.S. 
911. 100 L Ud. 1448---Binder v. Com- 
mcieMiil Travelers Mut. Acc. Aas’n 
of Amorica, C.C.A.N.Y., 165 F.2d 
89f>—Bass V. IJ.altimorc & O. Ter¬ 
minal U. Co. CC.A.Tll., 142 F.2d 
779, certiorari denied 65 S.Ct. 136, 
323 U.S. 77 j. 89 H.Ed. 619—Old Col¬ 
ony Trust Co. V. Kurn, C.C.A.Mo., 
138 F.2d 394—Jones v. Thompson, 
C.C.A.Ark., 128 F.2d 888 . 

62.75 U.S.—Gallon v. Lloyd-Thomas 
Co., C.A.Mo, 261 F.2d 26—State 
Farm Rlul. Auto. Ins. Co. v. Palm¬ 
er, C.A.Ariz., 225 F.2d 876, reversed 
on other grounds 76 S.Ct. 321. 350 

U. S. 944, 100 L.Ed. 823—Greenwood 

V. Greenwood, C.A.Pa., 224 F 2d 318 
—Libby, McNeill & Libby v. Alaska 
Indu.s Bd., C.A.AlaKska, 21.5 F.2d 781 
— A had V. Territory of Hawaii, C.A. 
Hawaii. 206 F.2d 861—Atlantic 
Coast Line R. Co. v. Mims, C.A.Ga., 
199 F.2d 682—Cavanaugh v. Fire¬ 
man’s Fund Ins. Co., C.A.Neb., 197 
F.2d 853—Boston Ins. Co. v. Fisher, 
C.A.Mo., 185 F.2d 977—Ford Motor 
Co. V. Busam Motor S.ales, CA. 6 , 
186 F.2d B31—Chicago, St. P., M. & 
O. Ry. Co. V. Pender Drainage Dist., 
C.A.Neb., 183 F.2d 773—Cromelln v. 
Markwalter, C.A.Ga., 181 F.2d 948 
— Thlbaut V. Car & General Ins. 
Corp., C.A.La., 181 F.2d 494—Green ! 
V. Reading Co., C.A.Pa, 180 P,2d I 
149—Throckmorton v. St. Louis- 
San Francisco Ry. Co., C.A.Mo., 179 , 
F. 2 d 165, certiorari denied 70 S Ct. I 
797, 339 U.S. 944, 94 L.Ed. 3 359— 
Buder v. Fiske, C.A.Mo., 174 F.2d 
260, rehearing denied 177 F.2d 907 
—St. Luke’s Hospital v. Melin, C.A. 
Minn., 172 F. 2 d 632—Howell v. Ter¬ 
minal R. Ass’n of St. Louis, C.C.A. 
Mo., 166 F.2d 807—Bass v. Balti¬ 
more & O. Terminal R. Co., C.C.A. 
Ill., 142 P.2d 779, certiorari denied 
66 S.Ct. 136, 323 U.S. 776, 89 L.Ed. 
019 — Old Colony Trust Co. v. Kum, 
C.C.A.MO., 138 F.2d 894—Jones v. 
Thompson, C.C.A.Ark., 128 F.2d 888 . 


“It 1.S true . . . that it has 

been repeatedly held that an order 
denying a motion for a new trial is 
not appealable. This, however, is not 
because the order is not a final deci¬ 
sion within the meaning of Section 
1291 of Title 28 United States Code, 
for it is intrinsically final, but rather 
because it generally does not Involve 
reviewable subject matter. Ordinari¬ 
ly the denial of a new trial either in¬ 
volves an exercise of discretion, 
which is unreviewable in the absence 
of a clear abuse of it, or redetermines 
questions of law and fact which were 
.settled by the prior judgment of the 
court and which are, therefore, re- 
viewable only on appeal from the 
original judgment.” 

IT S —.lohn E. Smith’s Sons Co. v. 
Lattimer Foundry & Mach. Co., C.A. 
Pa.. 239 K.2d 81.5. 836. 

Nothing left for review 

An Older d(*i.riiig motion for a new 
trial left nothing for review. 

U.S.—McCarthy v. Safeway Stores, C. 

r.AN.Y., 167 F2d 676. 

Verdict against weight of evidence 
U.S.—Mahoney v. New York Cent. R. 
R, C.A.NY., 234 F.2d 923—Ilarri- 
man v. Midland Steamship Line, 
Inc., C.A.N.Y., 208 F.2d 664. 

Denial as to some defendants 
V/liere courts of appeals, on appeal 
by corporate defendants, reversed 
judgment against them and remand¬ 
ed causes for a new trial, and dis¬ 
trict Judge, on remand, ordered a 
new trial as to the corporate defend¬ 
ants but denied it as to individual 
defendants who hod not been parties 
to the appeal, plaintiffs’ appeal from 
that order would be dismissed be- 
cau.so not a final order. 

U.S.—Poston V. Dixie Ohio Exp. Co., 
C.A.Ga., 177 F.2d .301. 

Appeal treated as from denial of new 
trial 

U.S.—Greenwood v. Greenwood, C.A, 
Pa., 224 P.2d 318. 

Bale under former District of Colnm. 
hla statute 

D.C.—Gersing v. Chafltz, 133 P.2d 384, 
77 U.S.App.D.C. 38—West v. U. S.. 
20 App.D.C. 347. 

52.80 U.S.—Gallon v. Lloyd-Thomas 
Co., C.A.Mo., 261 F.2d 26—Mahoney 
V. New York Cent. 11. R., C.A.N.Y., 
234 P.2d 923—Thibaut v. Car & 
General Ins. Co., C.A.La., 181 F. 2 d 
494—Basa v. Baltimore & O. Ter¬ 
minal R. Co.. C.C.A.in.. 142 F.2d 
779, certiorari denied 66 S.Ct. 136, 
323 U.S. 776. 89 L.Ed. 619—Old 
Colony Trust Co. v. Kurn, C.C.A. 
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Mo,, 138 F.2d 394—Jones v. Thomp¬ 
son, C.C.A.Ark., 128 F.2d 888. 
Abuse of discretion 

An order overruling motion for new 
trial Is not appealable in ab.sence 
of a showing of abuse of discretion 
by district court. 

U.S.—Jordan v. Federal Farm Mortg. 
Corp., C.C.A.Iown, 152 F.2d 612, cer¬ 
tiorari denied 66 S.Ct. 1.339, 328 U. 
S. 852, 90 L.Ed. 1624, certiorari di.s- 
missed 66 S.Ct. 1340, 328 U.S. 823, 
90 L.Ed. 1601. 

52.85 U.S.—Missouri Pac. R. Co. V. 
Fusilier, C.A.La.. 256 F.2d 278— 
Agostino v. Ellamar Packing Co., 
C.A.Alaska, 191 F.2d 676—Green v. 
Reading Co., C.A.Pa., 180 F.2d 149. 
Dispositive action in trial court 
was judgment on the merits and not 
subsequent denial of new trial, and 
appeal should have been taken from 
the jiKlgineiit, rather than from the 
denial of motion for new trial. 

U.S—Greenwood v. Greenwood, C.A. 
Pa., 224 F.2d 318. 

52.90 U.S,—Sears v. Pauly, C.A. 
Mass., 261 F.2d 304—Aberlin v Zls- 
man, C.A.Mas.s., 24 4 F.2d 620. cer¬ 
tiorari denied 78 S.Ct. 84, 355 U.S. 
857, 2 3i.Ed.2d 63—Peterman v. In¬ 
dian Motorcycle Co , G A Mas‘«., 216 
F.2d 289. 

Unjust .verdict; abuse of discretion 

Whej’c plaintiff. Instead of *Kking 
for directed verdict, requested sub- 
miMsiun of case to jury, and jury re¬ 
turned an allegedly unwarranted and 
uniu.st verdict against plaintiff, plain¬ 
tiff had rifiht to seek a new trial 
and, on denial of motion fur new 
trial, had right to appeal to c(»urt of 
appeals to correct alleged al nse of 
discretion In denying new trial. 

U.S.—Georgia-Pacific Corp. v. U. S., 
CA.Ga., 264 F.2d 161. 

Misconduct of jury 

An order denying a new trial be¬ 
cause of supposed misconduct of ju¬ 
ry, although discretionary, is at 
times appealable, although the occa¬ 
sions are extremely rare. 

U.S.—Jorgensen v. York Ice Ar.nohln- 
ery Corp., C.C.A.N.Y., 160 F.2d 432, 
certiorari denied 68 S.Ct. 69, 332 
U.S. 764, 92 L.Ed. 349. 

Motion after entry of Judgment on 
verdict 

Where losing party makes motion 
for a new trial after entry of judg¬ 
ment on verdict, order denying such 
motion amounts to decision to let 
judgment stand as previously en¬ 
tered, and, since nothing further re¬ 
mains to be determined in the cause. 
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order granting or denying a motion for a new trial 
for errors of fact, either because such a motion 
is addressed to the discretion of the trial court, or 
because such an order is not a final judgment or 
order ;53 but such orders are appealable for errors 
of law.^^ Another statement is that an order grant¬ 
ing a new trial is not ordinarily reviewable, but 
where such an order exceeds the power of the court, 
it may be reviewed notwithstanding the absence of 
a final judgment.^^-^ Further, to the extent that 
the denial of a motion for a new trial involves new 
matters which arose after the entry of the judgment 
and which were accordingly not decided by the judg- 
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ment, it may present appealable subject matter for 
consideration on an appeal from the order denying 
the motion, as distinguished from an appeal from 
the original judgment.^^-^® An order denying a 
motion to set aside a verdict, to amend the minutes, 
and to move for a new trial nunc pro tunc prior to 
final judgment has been held not a final order so 
as to be appealable.^^ 

Where there has been a final judgment, and an 
appeal from the denial of a motion for new trial 
appears to be an inartificial attempt to obtain review 
of that judgment, the court of appeals may, under 
exceptional circumstances, act on such appeal as 


order of denial is a final decision and 

apponljiltJf 

U.S.—Crec-don v. Loring, C.A.N.H., 
249 F.2d 714. 

53. U.S.—Fairmount Glass Works v. 
Cub Fork Coal Co., Ind., 53 S.Ct. 
252. 287 U.S. 474, 77 L.Ed. 439. 

Uow«dl V. Terminal H. Ass'n of 
St. Louis. C.C.A.MO., 165 F.2d 807 
—Youdan v. Majestic Hotel Man¬ 
agement Corporation, C.C.A.Ill., 126 
F.2d I.')—Libby, McNeill & Libby 
V. Malmskold, C.C.A.Wash., 116 F. 
2d 78G—Frank Mercantile Corpo¬ 
ration V. Prudential Ins. Co. of 
America, C.C.A.Pa., 115 F.2d 496— 
Marshall's U. S. Auto Supply v. 
Cashman, C.C.A.Kan., Ill F.2d 140. 
certiorari denied Cashman v. Mar- 
Hhall’s U. S. Auto Supply, 61 S.Ct. 
26. 311 U.S. 667, 85 L.Ed. 428— 
Armstrong v. New La Paz Gold 
Mining Co., C.C.A.Cal., 107 F.2d 453 
—Atlantic Greyhound Corporation 
V. Lyon, C.C.A.Va., 107 F.2d 157, 
certiorari denied 60 S.Ct. 692, 309 

U. S. 667, 84 L.Ed. 1014—Delaware 

& H. R. Corporation v. Bonzik, C. 
C.A.Pa., 95 P.2d 959—^International 
Shoe Co. V. Nathews, C.C.A.Ala., 92 
F.2d 751—Inland Power & Light 
Co. V. Grieger, C.C.A.Wash., 91 F.; 
2d 811—Carter Coal Co. v. Nelson, 
C.C.A.Va.. 91 F.2d 651—Gillette 
Safety Razor Co. v. Triangle Me¬ 
chanical Laboratories Corporation, 
C.C.A.N.Y.. 87 F.2d 699—Mutual 

Life Ins. Co. of New York v. Wells 
Fargo Bank & Union Trust Co., 
C.C.A.Cal., 86 F.2d 58.5—Florinl v. 
Stegner, C.C.A.Pa., 82 F.2d 708— 
Werner v. I?51ntmaster, C.C.A.Pa., 77 
P.2d 74—Preferred Accident Ins. 
Co. of New York v. Combs, C.C.A. 
Neb., 76 F.2d 775—Matheson v. Na¬ 
tional Surety Co., C.C.A.Alaska, 69 
F.2d 914—East Erie Commercial R. 
Co. V. Denial, C.C.A.Pa., 66 F.2d 
655—Southern Pac. Co, v. Kllnge, 
C.C.A.Utah, 66 P.2d 85, certiorari 
denied Klinge v. Southern Pac. Co., 
64 S.Ct. 72, 290 U.S. 657, 78 L.Ed. 
569—Sun Oil Co. v. Gregory, C.C.A. 
Tex., 66 F.2d 108—Hunt v.’ U. S., 
C.C.A. Colo., 63 F.2d 333—Shannon 

V. Shaffer Oil & Refining Co., C. 


C.A.Okl., 51 F.2d 878, 79 A.L.R. 851 
—Virginian Ry. Co. v. Chambers, 
C.C.A.W.Va., 46 P.2d 20, affirmed 
62 S.Ct. 27. 284 U.S. 577, 76 L.Ed. 
601—Sentinel Co. v. Dinwiddle, C. 
C.A.Wis.. 41 P.2d 57—Jaslow v. Wa- 
terbury Co., C.C.A.N.Y.. 296 F. 363 
—^Wright V. Taft-Pelrce Mfg. Co., 
C.C.A.R.I., 287 F. 131—Ft. Dodge 
Portland Cement Corporation v. 
Monk, C.C.A.S.D., 276 F. 113—Tan¬ 
ners* Produce Co. v. Nulty, C.C.A.N. 
J., 272 F. 898—Salyers v. U. S., 
Iowa, 257 F. 265, 168 C.C.A. 339— 
Farrell v. First Nat. Bank of Phil¬ 
adelphia, Pa., 254 F. 801, 1G6 C.C.A. 
247—City of Goldffold, Colo. v. Rog¬ 
er, Colo., 249 F. 39. 161 C.C.A. 99— 
Northern Central Coal Co. v. Bar- 
rowman, Mo., 246 F. 906, 159 C.C.A. 
178—Wolf V. Edmunson, Or., 240 P. 
53, 153 C.C.A. 89—Cloquet Lumber 
Co. V. Burns, Minn., 222 F. 857, 138 

C. C.A. 283—^Dinet v. Rapid City, S. 

D. , 222 F. 497, 138 C.C.A. 93—Court- 
nay V. King, Alaska, 220 F. 112, 
136 C.C.A. 204. 

8 C.J. p 505 note 55, p 469 note 96 
[f] (1), (3). 

ICotioa in alternative 
Where a party moves in the al¬ 
ternative for judgment notwithstand¬ 
ing the verdict and for a new trial, 
if the trial judge enters judgment 
notwithstanding the verdict and in 
the alternative grants a new trial on 
any of the grounds assigned there¬ 
for, disposition of the motion for 
new trial would not ordinarily bo ro- 
vlewable and only the action in en¬ 
tering judgment would be ground of 
appeal. 

U.S.—Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 86 L.Ed. 147. 

Oondltlonal order | 

Action of the trial judge In order- j 
ing a remittitur as a condition to do- 1 
nylng a motion for new trial is not 
reviewable on writ of error. 

U.S.—Bristol Gas & Electric Co. v. 
Boy, C.C.A.Tenn., 261 F. 297. 

Mistaken, appeal oonsidered 

Pact that appellant mistakenly ap¬ 
pealed from order overruling motion 
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for new trial could be considered 
purely a technicality, and in Interest 
of justice and to avoid prolonging 
litigation for no good purpose, with¬ 
out intending to create precedent, 
circuit court of appeals could disre^ 
gard motion to dismiss appeal and 
decide case on merits. 

U.S.—Milton V. U. S., C.C.A.La.. 120 
F.2d 794. 

54. U.S.—Reisberg v. Walters, C.C. 
A.Mich., Ill F.2d 59b. 

An “issue of law” is presented 
when award of damages exceeds a 
statutory limit, or is less than an 
amount undisputed, or was in clear 
contravention of instructions of trial 
court. 

U.S.—Reisberg v. Walters, supra. 
Jurisdiction of trial court 
Where the question is whether or 
not the court has jurisdiction to 
grant or refu.se a new trial, such de¬ 
cision is appealable. 

U.S.—Manning v. German Ins. Co., 
Iowa, 107 P. 62, 46 C.C.A, 144. 

64.5 D.C.—Jackson v. Wilson Truck¬ 
ing Corp., 243 F.2d 212, 100 U.S. 
App.D.C. 106. 

54.10 U.S.—John E. Smith’s Sons 
Co. v. Lattimer Foundry & Mach. 
Co., C.A.Pa., 239 F.2d 816. 

Discovery of onfitness of foreman of 
Jury 

Where judgment was entered for 
defendants in personal injury case, 
and court thereafter entered ord<r 
denying motion for new trial, duly 
filed within ten days after entry of 
judgment, and motion was based in 
part on ground that plaintiff discov¬ 
ered, after trial, that foreman of ju¬ 
ry was allegedly unfit mentally, 
plaintiff could appeal, not only from 
the judgment, but also from the or¬ 
der denying the motion, since the or¬ 
der was a final decision. 

U.S.—Peterman v. Indian Motorcycle 
Co., C.A.Mass., 216 F.2d 289. 

55. U.S.—Nelson v. Wood, Pa., 210 
F. 18, 126 C.C.A. 698, error dl.s- 
nilssed 36 S.Ct. 445, 239 U.S. 637, 
241 U.S. 637, 60 L.Ed. 1215. 
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thou^2:h it had been taken from the judgment.55-5 
So, where it clearly appears from the record as a 
whole that the intent was to appeal from the judg¬ 
ment, that intent may be given effect, even though 
notice was given of appeal from the judgment over¬ 
ruling the motion for a new trial ;55.io but other 
authority is to the contrary effect.^^-^® 

Rehearing; reargument. It is generally held that 
an order granting or denying a motion or petition 
for a rehearing is not appealable, either because 


FEDERAL COURTS § 290(21) 

it is within the discretion of the court or because 
it is not a final judgment, order, or decree,®® When 
a timely motion for rehearing is filed, the judgment 
does not take final effect for purposes of appeal 
until the motion is disposed of® the appeal should 
be taken from the original judgment, and not from 
the order denying the motion for rehearing.®®-^® 

An appeal does not lie from an order denying a 
motion for reargument,®*^ or refusing to entertain 
such a motion.®'^-® 


65.5 U.S.—Creenwood v. Green¬ 
wood. C.A.Pa., 224 P.2d 318. 

65.10 U.S.—IJ. S. V. Strombergr. C.A. 

Fla., 227 F.2d 903-—Atlantic Coast 
Line R. Co. v. Mims, C.A.Ga., 199 
F.2d 682. 

65.15 U.S.—St. Luke’s Hospital v. 

Melln, C.C.A.Minn., 172 F.2d 632— 
U. S. V. Muschany, C.C.A.Mo., 156 
F.2d 196. 

66. U.S.—Payne v. Koehler, C.A.Mo., 
225 F.2d 103. certiorari denied 76 
set. 183, 350 U.S. 904, 100 L.Ed. 
794, rehearing denied 76 S.Ct. 341, 
350 U.S. 955, 100 L.Ed. 831—Cro- 
melin v. Markwalter, C.A.Ga., 181 
F.2d 948—Lockwood v. Hercules 
Powder Co., C.A.Mo., 172 F.2d 775— 
U. S. V. Muschany, C.C.A.Mo., 156 
P.2d 196—Nealon v. Hill, C.C.A. 
Arlz., 149 F.2d 883, certiorari de¬ 
nied 66 S.Ct. 91, 326 U.S. 763, 90 L. j 
Ed. 451—Donovan v. Jeffcott, C.C. 
A.Ariz., 147 P.2d 3 98—Bass v. Bal¬ 
timore & O. Terminal R. Co.. C.C. 
A.Ill., 142 P.2d 779, certiorari de¬ 
nied 66 S.Ct. 135, 323 U.S. 775, 89 
L.Ed. 619—In re Denney, C.C.A. 
Ind., 136 P.2d 184, certiorari denied 
Denney v. Fort Recovery Banking 
Co., 64 S.Ct. 50. 320 U.S. 747, 88 L. 
Ed. 444, rehearing denied 64 S.Ct. 
155, 320 U.S. 812, 88 L.Ed. 491— 
Mosier v. Federal Reserve Bank of 
New York, C.C.A.N.Y., 132 F.2d 710 
—Partridge v. St. Louis Joint 
Stock Land Bank, C.C.A.Mo., 130 
F.2d 281—Gillian v. U. S., C.C.A. 
Va., 70 F.2d 507, certiorari denied 
65 S.Ct. Ill, 293 U.S. 687, 79 L.Ed. 
682, rehearing denied 65 S.Ct. 140, 
293 U.S. 631, 79 L.Ed. 716—McIn¬ 
tosh V. U. S., C.C.A.Va.. 70 F.2d 
607, certiorari denied McIntosh v. 
U. S., 65 S.Ct. 101, 293 U.S. 686, 79 
L.Ed. 682—Stradford v. Wagner. C. 
C.A.Okl., 64 F.2d 749—Marine Mid¬ 
land Trust Co. of New York v. Ey- 
hro Corporation, C.C.A.N.Y., 68 F. 
2d 166—Mortgage Loan Co. v. Liv¬ 
ingston, C.C.A.MO., 46 P.2d 28— 
Iglesias v. Banco Territorial Y 
Agrlcola De Puerto Rico, C.C.A. 
Puerto Rico, 268 F. 479. 

8 C.J. P 509 note 69, p 469 note 96 
If] (2). 


Appeal dismissed without prejudice 

U.S.—Monge v. Smyth, C.A.Cal., 198 
F.2d 749. 

Behearlng of prior adverse orders 

U.S.—Bernards v. Johnson, C.C.A.Or., 
139 F.2d 228, certiorari denied 64 
S.Ct. 486, 321 U.S. 764, 88 L.Ed. 
1060, rehearing denied 64 S.Ct. 
1273, 322 U.S. 771, 88 L.Ed. 1590. 

Behearing on motion for snmmary 
Judgment 

U.S.—Spruill v. Cage, C.A.Ohio. 262 
F.2d 355. 

Behearlng or reconsideration of pri¬ 
or order 

An order denying a petition for 
rehearing or reconsideration of a pri¬ 
or order is not an appealable order. 
U.S.—In re Marachowsky Stores Co., 
C.A.Wis., 188 F.2d 686, certiorari 
denied, Marachowsky Stores Co. v. 
O’Connor, 72 S.Ct. 41, 342 U.S. 822, 
96 L.Ed. 622. 

Motion in essence petition for re- 
hearing 

(1) An order denying a motion to 
vacate an order refusing to vacate 
or amend a decree, which motion was 
in essence a petition for rehearing of 
the order refusing to vacate or 
amend and raised same issues, was 
not an appealable order; and at¬ 
tempted appeal therefrom could not 
be treated as an appeal from the 
earlier order denying vacation of the 
decree. 

U.S.—^Alexander v. Special School 
District of Booneville. Logan Coun¬ 
ty, Ark., C.C.A.Ark., 132 P.2d 855. 

(2) Motion for relief from order of 
dismissal on ground of newly discov¬ 
ered evidence was Improperly desig¬ 
nated when there had been no trial, 
and would be regarded as in the na¬ 
ture of a petition for rehearing or re¬ 
consideration, and order denying mo¬ 
tion was not appealable. 

U.S.—Walker v. Bank of America 
Nat. Trust and Sav. Ass’n, C.A.Cal., 
268 P.2d 16. 

Order coutiuulug hearing 

An order continuing to a future 
date hearing on the balance of the 
petition for rehearing was not ap¬ 
pealable. 

U.S.—Clarke v. Hot Springs Electric 
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Light & Power Co., C.C.A.Wyo., 76 
P.2d 918, certiorari denied 56 S.Ct. 
147, 296 U.S. 624, 80 L.Ed. 443. 
Where motion to correct memoran. 
dum and order of dismissal did not 
sock any specified change in decretal 
provision of the order, but only 
sought changes in recitals set out in 
court’s memorandum which preceded 
the order, motion would be regarded 
as in nature of a petition for rehear¬ 
ing or reconsideration, and order de¬ 
nying motion was not a final and ap¬ 
pealable order. 

U.S.—^Walker v. Bank of America 
Nat. Trust and Sav. Ass’n, C.A.Cal., 
268 P.2d 16. 

Buie under former District of Co> 
lumbia statute 

D.C.—Safeway Stores v. Coe, 136 P. 
2d 771, 78 U.S.App.D.C. 19, 148 A. 
L.R. 782—Gerslng v. Chafitz, 133 
P.2d 384, 77 U.S.App.D.C. 38—Res- 
tifo V. Hartlg, 61 F.2d 404, 61 App. 
D.C. 252. 

Denial of petition for letters of ad¬ 
ministration 

However, where district court de¬ 
nied petition of sister of decea.scd for 
letters of administration, with leave 
to reinstate petition if and when 
court of foreign state denied juri.s- 
diction, order denying slater’s motion 
for rehearing was a final order from 
which she could appeal to court of 
appeals. 

D.C.—Shafer v. Children’s Hospital 
Soc. of Los Ange1e.s, Cal., 265 P.2d 
107, 105 U.S.App.D.C. 123. 

56.5 U.S.—U. S. v. Best, C.A.R.L, 212 
P.2d 743. 

56.10 U.S.—U. S. V. Best, supra. 

57. U.S.—^Klein’s Outlet v. Lipton, 
C.A.2, 181 F.2d 713, certiorari de¬ 
nied 71 set. 59, 340 U.S. 833, 95 L. 
Ed. 612—In re Federman, C.C.A.N. 
Y., 119 F.2d 754. 

Beason for rule 

Motion is discretionary. 

U.S.—Spampinato v. M. Breger & Co.,. 

C.A.N.Y., 270 P.2d 46. 

57.5 U.S.—Klein’s Outlet v. Lipton, 
C.A.2, 181 F.2d 713, certiorari de¬ 
nied 71 S.Ct. 69, 340 U.S. 833, 340 
U.S. 833, 95 L.Ed. 612. 



§§ 290(22)-290(24) FEDERAL COURTS 


§ 290(22). —— Order or Judgment Direct¬ 
ing Payment of Money 

A Judgment or order directing the payment of money, 
at from a fund in court, is appealable. 

A judgment, order, or decree finally directing the 
payment of money,^® as from a fund in court^^ has 
been held appealable. To come within the rule, how¬ 
ever, there must be a final adjudication or di¬ 
rection of payment, and not a mere allowance leav¬ 
ing payment thereof to be subsequently ordered or 
decreed.®® 

An order merely directing the payment of money 
into court is generally held to be merely interlocu¬ 
tory and not appealable.®^ 

§ 290(23). - Priority of Claims and Dis¬ 

tribution 

A decree or order definitely determining the priority 
of claims or liens and directing distribution of a fund or 
proceeds is final for the purpose of an appeal. 

In a suit to determine priorities and for distribu¬ 
tion of a fund, or for a sale of property and dis¬ 
tribution of the proceeds, a decree or order definite- 
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ly determining the priority of claims or liens and 
directing distribution is final for the purpose of an 
appeal ;®2 but it is otherwise, as a rule, where the 
priorities arc not finally fixed or where rights in 
the distribution of the fund remain to be setlled.®^ 

§ 290(24). - References 

The direction or refusal of a reference ts not appeal- 
able, nor is a merely interlocutory judgment, order, or 
decree entered on the report of a referee. 

It is generally held that an order or decree which 
merely directs or refuses a reference to state an 
account or for other purposes, or an order refusing 
to set aside such an order, is not appealable, either 
because it is discretionary, or because it is merely 
interlocutory and not within the statute allowing 
appeals from interlocutory orders or decrees in cer¬ 
tain cases.®^ Also, no appeal will lie from a judg¬ 
ment, order, or decree entered on the report of a 
referee, etc., where it is merely interlocutory;®® 
but, where the order or judgment finally entered on 
the report is the judgment of the court, it has been 
held appealable.®® 


58. U.S.—In re Michigan Cent. R. 

Co., Mich., 124 F. 727, 69 C.C.A. 643. 
3 C.J. p 510 note 87. 

69. X^.S—Tuttle v. Claflin, N.Y., 88 
F. 11:2. 31 C.C.A. 419. 

3 C.J. p 511 note 96. 

60. U.S.—Colley V. Wolcott, Kan., 
187 r. 695, 109 C.C.A. 425. 

61. U.S.—Martin v. National Surety 
Co.. C.C A Mo.. 85 F.2d 136, af¬ 
firmed 57 S.Ct. 631. 300 U.S. 588, 81 
L.Ed. 8‘.'2—Igrlcsiaa v. Banco Ter- 
ritorml V Atrricola De Puerto Kico, 
C.C.A.I'uerto Rico, 268 F. 479. 

3 C.J. p 512 note 1. 

62. U.S.—City and County of Den¬ 
ver V, Stengrer, C.C.A.Colo., 296 F. 
809—Hal.sted v. Forest Hill Co., C. 
C.W.Va.. 109 F. 820. 

3 C.J. p .514 note 20. 

Partial distrihntlozi 
An order for partial di.strihution 
has been held final where there is an 
order for poymont. 

US.—Stillman v. Hart, Tex., 126 F. 

359, 61 C.C.A. 309. 

3 C.J. p .‘.14 note 25. 

63. U.S.—Clark v. Taylor, C.C.A.N. 
T., 163 F.2d 910—Denison & N. R. 
Co. V. Ranney-Alton Mercantile Co., 
Ind.Terr., 104 F. 695, 44 C.C.A. 65. 

3 C.J. p 614 note 21. 

Amount not settled 
When the amount to be paid Is de¬ 
pendent on the amount of other 
claims on the fund, a decree estab- 
lishim? a claim is not final. 

U.S.—Montgomery v. Ander.son, Mo., 
21 How. 386, 16 L.Kd. 160. 

64* U.S.—Deckert v. Independence 


Shares Corporation, Pa., 61 S.Ct. 
229, 311 U.S. 282, 86 L.Ed. 189. 

Montgomery Ward & Co. v. Col¬ 
lins’ Estaute, Inc., C.A.S.C., 237 F.2d 
263—ljar.sen v. Wright & Cobb 
I.lghterage Co„ C.A.N.Y., 167 P.2d 
320—Dooley v. Fritz, C.C.A.Mass., 
45 F2d 317. 

3 C.J. p 614 note 29. 

Orders not deciding* merits 

Ordinarily, appoll.ate courts will 
not con.sidor appeals from Interlocu¬ 
tory orders of reff'rence which decide 
nothing as to the merits of a, dispute. 
U.S.—^I. & I. Holding Corp. v. Green¬ 
berg. C.C.A.N.Y., 151 P.2d 570, cer¬ 
tiorari denied 66 S Ct. 681, 327 U. 
S. 781, 90 L.Ed. 1009—Tn re J. P. 
Linahan, Inc., C.C.A,N.Y.. 146 F.2(] 
999—Tn re Hotel Governor Clin¬ 
ton, C.C.A.N.Y., 107 P.2d 398. 

Order referring* consolidated anti- 
trust actions to master 

U.S.—In re Narragansett Pier Amuse¬ 
ment Corp., C.A.R.I., 224 F.2d 231, 
certiorari denied 76 S.Ct. 103, 360 
U.S. 862, 100 L.Ed. 765. 

Au order recommitting a report or 
a part thereof to a master, auditor, 
or other referee is not appealable. 

U.S.—In re Strauss, N.Y., 211 P. 123, 
127 C.C.A. 521. 

Enlarging order of referencs 

An order denying a motion seeking 
enlargement of an order of reference 
to permit a showing that the action 
of defendant, not served, in defen.se 
of the suit was such as to constitute 
estoppel in any other suit involving 
the same parties and issues is not an 
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appealable “final order'* since It did 
not terminate the litigation on merits 
between all parties. 

U.S.—Cleveland Trust Co. v. Sim¬ 
mons Mfg. Co., C.C.A.Ohio, 66 P.2d 
134. 

65. U.S.—Pearson v. Higgins, C.C.A. 
Cal., 34 F.2d 27, certiorari denied 
60 S.Ct. 39, 280 U.S. 593, 74 L.Ed. 
641—In re l^acat Finance Corpora¬ 
tion, C.C.A.N.Y., 27 F.2d 810. 

3 C.J. p 516 note .36. 

Approving or confirming report 

An interlocutory order, confirming 
a mast<'r’s report, denying recovery 
on tru.st theory, but retaining juris¬ 
diction, is not appealable, and is no 
bar to a claim of trust on appeal 
from the judgment. 

U.S.—In re I’acat Finance Corpora¬ 
tion, supra. 

Adoption of report in lieu of decree 

Where district court ordered that 
report of special master be adopted 
by court in lieu of a decree, and re¬ 
port included exhibits and contained 
no orders of any kind, order violated 
rule that a judgment shall not con¬ 
tain a recital of pleadings, report of 
ma.ster, or record of prior proceed¬ 
ings, and was not an appealable or- 
dei*. 

U.S.—Soderstrom v. Kungsholm Bak¬ 
ing Co., C.A.I11., 184 F.2d 766. 

66. U.S.—Intertype Corporation v. 
l*ulver, C.C.A.Fla., 66 F.2d 992— 
Mathieson Alkali Works v. Arnold, 
Hoffman & Co., G.C.A.N.Y., 31 F. 
2d 1. 

3 C.J. p 616 note 36 [bj. 
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FEDERAL COURTS §§ 290(24)-290(25) 


A procedural direction by a court to its special 
master is not a matter on which an appeal may be 
based.^^-S 

§ 290(25). - Summary Judgment 

A summary Judgment has variously been held, or 
held not, appealable; but the grant of a partial summary 
Judgment Is generally not appealable, nor is the denial 
of a motion for summary Judgment or for partial sum¬ 
mary Judgment. 


A summary j'udgment has been held an appealable 
final judgment.®^-^® However, dismissal of an ap¬ 
peal from the grant of summary judgment may be 
required on the ground that failure to comply with 
the Federal Rules of Civil Procedure, Rule 54 (b), 
28 U.S.C.A., makes the order not appealable 
and in other circumstances also appeal has not been 
allowed,®®*®^ as where the order entered on a mo¬ 
tion for summary judgment settles uncontroverted 


Order for Judgment 

Where an action at law is by con¬ 
sent referred to a referee “to hear 
and determine” in accordance with 
the New York statute, it is the prac¬ 
tice of the federal court to make an 
order for jud^rment on the referee's 
report, but such order is pro forma 
only, and the- fact that the Judgment 
is entered by the clerk without an 
order does not deprive the defeated 
party of the right to have it re¬ 
viewed. 

U.S—Steger v Orth, N.Y., 258 F, 619. 
170 C.C.A. 73, certiorari denied 40 
S.Ct. 11, 250 U.s. 663. 6.3 L.Ed. 1196. 
66.5 U.S—In re Pittsburgh Rya. 
Co.. C.C.A.I’a., 164 F.2d 488. 

66.50 Tt.S.—Lamb v. Shasta Oil Co., 
C.C.A.Tex. 149 F.2d 729—Bee 
Mach. Co. V. Freeman, C.C.A.Mass., 
131 F.2d 190, affirmed 63 S.Ct. 1146, 
319 U.S. 44 8, 87 L.Kd. 1509, rehear¬ 
ing denied 64 S.Ct. 27, 320 U.S. 809, 
88 L.Ed, 489. 

“A litigant has a right to a trial 
where there is the slightest doubt as 
to the facts, and a denial of that 
right ri»y a grant of summary judg¬ 
ment] is rcviewable.” 

Xj.s.—Doehler Metal Furniture Co. v. 
U. S., C.C.A.N.Y., 149 F.2d 130, 135. 

Kolle Mfg. Co, V, Marco Chemi¬ 
cals, Inc., C.A.N.J., 92 F.Supp. 218. 
220 . 

Summary Judgmeut on counterclaim 

U S—Wisconsin Liquor Co. v. Park 
& Tilford Distillers Corp., C.A.Ill., 
267 F.2d 928. 

Summary Judgments on oiie of sev¬ 
eral claims 

(1) Where plaintiff presented sev¬ 
eral claims for relief, but district 
court granted summary judgments in 
its favor on only one of them, and, 
in accordance with the Federal 
Rules of Civil Procedure, Rule 54 (b), 
28 U.S.C.A., made express determina¬ 
tion that there was no Just reason for 
delay on claim. Judgments entered 
thereon were appealable. 

U.S.—American Airlines, Inc. v. 
Louisville and Jefferson County Air 
Bd., C.A.Ky., 269 F.2d 811. 

(2) Where district court certified 
that there was no just reason for de¬ 
lay, sustained defense motions for 
summary Judgmemt, and denied mo¬ 
tions on behalf of one defendant for 
summary Judgment on his counter- 
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claim against one plaintiff and to 
strike reply to counterclaim, plain¬ 
tiffs could appeal from the judgment 
against them under the Rule. 

U.S.—Seitz V. Toolan, C.A.N.J., 231 F. 
2d 224, certiorari denied 77 S.Ct 
38, 352 U.S. 826. 1 L.Ed.2d 49, re¬ 
hearing denied 77 S.Ct. 211, 352 U. 
S. 919, 1 L.Ed.2d 124. 

(3) Effect of Federal Rules of Civ¬ 
il Procedure generally see supra § 
290(5) b. 

Summary Judgments for two of three 
defendants 

In action by shipowner against 
charterer, against produce merchant 
which received and sold cargo, and 
against finance corporation which 
extended credit on the transaction, 
to recover shipping charges, orders 
granting motions of the produce mer¬ 
chant and finance corporation for 
summary judgment were appealable 
as final orders. 

U.S.—Zarati S. S. Co. v. Park Bridge 
Corp.. C.C.A.N.Y., 154 P.2d 377. 

Beservatiou of yower to make fur- 
ther orders 

A reservation by court of power to 
make further orders after entry of 
judgment does not refer to orders in¬ 
consistent with finality of judgment, 
and summary judgment compelling 
performance or settlement agree¬ 
ment is not rendered nonappealable 
by reservation of power in court to 
make further orders, particularly 
where summary Judgment requires 
that immediate disposition of prop¬ 
erty be made. 

U.S.—Pioche Mines Consolidated v. 
Fidel ity-Philadelphia Trust Co., C. 
A.9, 191 F.2d 399. 

Compelllug performance of settle, 
ment agreement 

Summary judgment, on amended 
complaint, compelling performance 
of settlement agreement which was 
compromise of previous litigation 
between corporation is appealable 
without first dismissing original un¬ 
amended complaint, since settlement 
agreement as presented by supple¬ 
mental complaint, was merger of all 
matters between parties presented 
by original complaint. 

U.S.—Pioche Mines Consolidated v. 
Fidellty-Phlladelphia Trust Co., su¬ 
pra. 

66.52 U.S.—^U. S. V. Saxe, C.A.Mass., 
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261 F.2d 316—Texas Eastern 
Transmission Corp. v. McDonald, 
C.A.Ill., 198 F.2d 929. 

Determination as to reason for delay 
Where action was brought against 
a number of motion picture distribu¬ 
tors and exhibitors for treble dam¬ 
ages under the Anti-Trust Act and 
district judge directed entry of final 
judgments In favor of two exhibitors, 
but did not in addition make any ex¬ 
press determination that there was 
no just reason for delay, as required 
by rule for entry of final judgment 
on less than all claims presented, the 
summary judgments in favor of the 
two exhibitors were not appealable. 
U.S.—Garbose v. George A. Giles Co., 
C.A.Mass., 183 F.2d 613. 

66.54 Assessment of damages 

Entry of summary judgment for 
plaintiff against defendant and order 
that case proceed for trial for deter¬ 
mination of plaintilT’s damages, al¬ 
though it determines defendant’s li¬ 
ability to plaintiff, will not become a 
final decision or final adjudication of 
controversy for purposes of appeal 
until damages have been assessed. 
U.S.—Russell V. Barnes Foundation, 
C.C.A.Pa., 136 F.2d 654. 

Summary Judgment dismissing ons 
count 

W'here complaint contained two 
counts, an order which merely grant¬ 
ed defendant’s motion for summary 
judgment dismissing the flr.st count, 
no judgment being entered, was not a 
final decision and was not appealable. 
U.S.—Cashion v. Bunn, C.C.A.Ariz., 
149 F.2d 969. 

Action involving only one claim 
Where federal district court, In 
landowner’s action, which involved 
only one claim, against oil compa¬ 
nies for negligence in drilling and 
operating oil wells, rendered summa¬ 
ry judgment for oil companies bar¬ 
ring recovery for only certain Items 
of the damage claim, the judgment 
was not appealable. 

U.S.—King v. California Co., C.A. 
Miss., 236 F.2d 413. 

A summary Jndgmskt la favor of 
ons of two dsfsndaats sued as Joint 
tort-feasors was not a final Judgment, 
and hence appeal from such Judg¬ 
ment would be dismissed, since quot¬ 
ed words within the Federal Rules of 
Civil Procedure. Rule 64(b). 28 U.S. 
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issues and specifies the controverted issues remain- pcalable.®®-®^ 
ing for trial.®®-^® Partial summary judgment. The granting of a 

Ordinarily,the denial of a motion for sum- partial summary judgment is generally not appeal- 
mary judgment is interlocutory, and not final, and able,®^-®® especially where the opposing party is 
not reviewable or appealable,®®*®® since the case given the right to amend.®®*®® An exception exists 
still stands for regular trial.®®*®2 An order over- where the district court has erroneously treated 
ruling a motion to reconsider an order which over- such judgment as final and ordered execution there- 
ruled a motion for summary judgment is not ap- on,®®**^® or where the action taken by the court 


C.A., authorizing: court to enter final 
Judgement “upon one or more but less 
than all of the claims*’ could not be 
stretched to mean also “for or 
against one or more but less than all 
of the parties.” 

U.S.—Meadows v. Greyhound Corp., 
C.A.Fla.. 236 F.2d 233. 

Conatsrolalu not disposed of 

In action for breach of contract, 
wherein adjudication of merits of 
complaint and of certain counter¬ 
claim both depended on construction 
of provisions of the contract with 
respect to cancellation, judgment 
granting motion for summary judg¬ 
ment dismissing complaint, but not 
disposing of the counterclaim, was 
not final and was not appealable. 
U.S.—Audi Vision Inc., v. RCA Mfg. 
Co.. C.C.A.N.Y., 136 F.2d 621, 147 
A.L.R. 574. 

66.56 U.S.—Woods V. Mertes, D.C, 
Del., 9 F.R.D. 318. 

66.58 U.S.—-Hook v. Hook & Acker¬ 
man, Inc., C.A.Pa., 213 F.2d 122. 

66.60 U.S.—Spruill v. Cage, C.A. 
Ohio, 262 F.2d 355—Williams v. 
Peters, C.A.Alaska, 233 F.2d 618, 
certiorari denied 77 S.Ct. 104, 352 

U. S. 881, 1 L..Ed.2d 81—Hood v. 
Board of Trustees of Sumter Coun¬ 
ty School Dlst. No. 2, Sumter Coun¬ 
ty, S. C., C.A.S.C., 232 F.2d 626, cer¬ 
tiorari denied 77 S.Ct. 95, 352 U.S. 
870, 1 Lt.Ed.2d 76—-John Hancock 
Mut. Life Ins. Co. v. Kraft, C.A.N. 
Y., 200 F.2d 962—Dutton v. Cities 
Service Defense Corp., C.A.Ark., 
197 F.2d 468—^McGrath v. Hunt, 
Hill & Betts, C.A.N.Y., 194 F.2d 629 
—Stewart v. U. S., C.A.Ill., 186 F. 
2d 627, certiorari denied 71 S.Ct. 
1000, 341 U.S. 940, 95 L.Ed. 1367— 
Atlantic Co. v. Citizens Ice & Cold 
Storage Co., C.A.Ga., 178 F.2d 463, 
certiorari denied Citizens Ice and 
Cold Storage Co. v. Atlantic Co., 70 
S.Ct. 841, 339 U.S. 963, 94 L.Ed. 
1365—Drittel v. Friedman, C.C.A. 
N.Y., 154 F.2d 653—Peoples Bank 

V. Federal Reserve Bank of San 
Francisco, C.C.A.Cal., 149 F.2d 850 
—Doehler Metal Furniture Co. v. 
U. S., C.C.A.N.T., 149 F.2d 130— 
Betmar Hats v. Young America 
Hats, C.C.A.N.Y., 116 P.2d 966— 
Florian v. U. S., C.C.A.I11., 114 F. 
2d 990, reversed on other grounds 
U. S. V. Florian, 61 S.Ct. 718, 312 
U.S. €66, 85 L.Ed. 1105, rehearing 


denied 61 S.Ct. 738, 312 U.S. 715. 85 
L.Ed. 1146—Jones v. St. Paul Fire 
& Marine Ins. Co.. C.C.A.Tex., 108 
F.2d 123—In re Finkelstein, C.C.A. 
N.Y., 102 F.2d 688. 

Rolle Mfg. Co. V. Marco Chemi¬ 
cals, Inc., D.C.N.J., 92 F.Supp. 218. 

Peckham v. Ronrico Corp., D.C. 
Puerto Rico, 7 F.R.D. 324, vacated 
on other grounds, C.A., 171 F.2d 
653. 

D.C.—Ercona Camera Corp. v. 
Brownell, 246 F.2d 675, 100 U.S. 
App.D.C. 394—^Division 689, Amal¬ 
gamated Ass’n of St., Elec. Ry. and 
Motor Coach Emp. of America, A. 
F.L. V. Capital Transit Co., 227 F. 
2d 19, 97 U.S.App.D.C. 4. 

Denial of summary judgment as to 
injunction see infra § 291(1). 
Motion for summary judgment on 
counterclaim 

U.S.—Marcus Breler Sons v. Marvlo 
Fabrics, C.A.N.Y., 173 F.2d 29. 
Presence of genuine issues of fact 
Denial of a motion for summary 
judgment because of the presence of 
genuine Issues of fact is not nor¬ 
mally appealable. 

U.S.—Morgenstern Chemical Co. v. 
Sobering Corp., C.A.N.J., 181 F.2d 
160. 

66.68 U.S.—^Jones v. St. I^aul Fire & 
Marino Ins. Co., C.C.A.Tex., 108 F. 
2d 123. 

66.64 U.S.—^Vaughan v. City Bank & 
Trust Co., Natchez, Miss., C.A. 
Miss., 218 F.2d 802, certiorari de¬ 
nied 76 S.Ct. 67, 350 U.S. 832, 100 
L.Ed. 743. 

66.66 U.S.—Kam Koon Wan v. E. E. 
Black, Limited, C.A.Hawaii, 182 F. 
2d 146—Tye v. Hertz Drivurself 
Stations, C.A.Pa., 173 F.2d 317— 
Biggins V. Oltmer Iron Works, C. 
C.A.Ill., 164 F.2d 214—Leonard v. 
Socony-Vacuum Oil Co., C.C.A.Wis., 
130 F.2d 635. 

Beason for Buie 

A partial summary judgment un¬ 
der the Federal Rules of Civil Pro¬ 
cedure, Rule 66(d), 28 U.S.C.A., is not 
a final judgment but rather an inter¬ 
locutory summary adjudication or a 
pre-trial order, neither of which is 
appealable prior to the entry of a 
final judgment in the case in the ab¬ 
sence of a specific statute authoriz¬ 
ing an appeal. 

U.S.—Wynn v. R. F. C., C.A.Cal., 212 
F.2d 953. 


Becovery on part of single claim 

A partial summary judgment al¬ 
lowing or disallowing recovery on 
part of a single claim is interlocu¬ 
tory, and, unless made appealable by 
statute, is nonappealable. 

U.S.—King V. California Co., C.A. 
Miss., 224 F.2d 193, rehearing de¬ 
nied, 236 F.2d 413, certiorari de¬ 
nied 77 S.Ct. 569, 352 U.S. 1007, 1 
L.Ed.2d 651. 

Pederal rule of civil procedure in¬ 
applicable 

(1) Rule 54(b) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., 
providing for a final judgment on 
one claim in a suit predicated on 
more than one claim was held inap¬ 
plicable so as to render a partial 
summary judgment appealable as a 
final judgment under such rule. 

U.S.—Biggins V. Oltmer Iron Works, 

C.C.A.I11., 154 F.2d 214. 

(2) Fact that district court which, 
in action for damages for a series of 
negligent or Illegal actions, rendered 
partial summary judgment barring 
recovery for some items of damage 
claimed, issued certificate, under 
such Rule, purporting to permit ap¬ 
peal did not confer jurisdiction on 
reviewing court. 

U.S.—King V. California Co., C.A. 
Miss., 224 F.2d 193, rehearing de¬ 
nied 236 F.2d 413, certiorari denied 
77 S.Ct. 669, 352 U.S. 1007, 1 L.Ed. 
2d 651. 

(3) Effect of Federal Rules of Civ¬ 
il Procedure generally see supra 9 
290(6) b. 

Amount of recovery not fined 

In action to recover increased wag¬ 
es because of entry into the armed 
forces, where the district judge 
granted a summary judgment hold¬ 
ing that plaintiffs were entitled to 
the Increases, but did not fix the 
amounts, which should await subse¬ 
quent determination by the parties 
and, if necessary, by the court, and 
no formal judgment or further ac¬ 
tion by the court has been entered, 
there was but a partial summary 
judgment, which was not appealable. 
U.S.—Borges v. Art Steel Co., C.A.N. 
Y., 243 F.2d 360. 

66.68 U.S.—Leonard v. Socony-Vac¬ 
uum Oil Co., C.C.A.Wis., 130 F.2d 
535. 

66.70 U.S.—Wynn v. R. F. C., C.A. 
Cal., 212 F.2d 953. 
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threatens to dissipate the res of the controversy 
prior to final determination of all the issues in the 
coiirt.^®-72 A summary judgment which, by mis¬ 
nomer, is called a partial summary judgment, may 
actually be final and appcalable.®®-'^^ 

The denial of a partial summary judgment is not 

appealablc/"^-76 

§ 290(26). - Orders and Proceedings aft¬ 

er Judgment, Decree, or Prior 
Order 

An appeal will generally not lie from a Judgment or 
order opening, vacating, or setting aside a judgment, 
order, or decree previously rendered in the cause, or re¬ 
fusing to do so. 

In the absence of a statute to the contrary, deci¬ 
sions made in a cause after a judgment or decree 
therein are not appealable unless they come within 
the definition of a final judgment, order, or decree, 
or are in the nature thereof, and the error com¬ 


plained of originates therein, or unless such subse¬ 
quent decision was beyond the power of the court.®*^ 
A direct appeal will not lie from a post-judgment 
order denying a motion to reconsider earlier action 
taken on a post-judgment motion;®*^® nor will a 
direct appeal lie from an announced declination to 
enter further post-judgment orders in a case.®*^-^® 
An appeal may lie to review a judgment or order 
amending or correcting a prior judgment, order, or 
decree, or the record thereof,®® although there is 
authority to the contrary effect;®®-® or an appeal 
may lie to review an order denying a motion to 
amend or correct a prior judgment, order, or de¬ 
cree.®® 

As a general rule, an appeal will not lie, in the ab¬ 
sence of a statutory provision to the contrary, from 
a judgment or order opening, vacating, or setting 
aside a judgment, order, or decree previously ren¬ 
dered in the cause,or from an order refusing to 


66.72 U.S.—^Wynn v. R. F. C., supra. 
66.74 U.S.—Bljjrglns v. Oltmer Iron 
AVorks. CC.A.Ill., 154 F.2d 214. 
66.76 U.S—Mpsabi Iron Co. v. Re- 
.serve Min. Co., C.A.Minn., 270 F. 
2(1 567—Hook V. Hook & Ackerman, 
Inc., C.A.Pa., 213 F.2d 122, 

67. U.S.—Melson v. Meehan, Alaska, 
155 F. 1, 83 C.C.A. 697, 12 L.R.A., 
N.S., 374—In re Woerlshoffer, Tex., 
75 F. 335, 21 C.C.A. 375. 

3 C.J. p 517 note 47, p 518 note 49, 
Order denylnGr motion for olariflca- 
tion. IS not appealable. 

U.S.—^Winn v. Simmons, C.A.Ga., 254 
F.2d 819. 

Boldinsr funds pending* litigation 

Order, made In course of govern¬ 
ment’s proceeding against judgment 
creditor, directing that funds in 
hands of clerk in payment of judg¬ 
ment be held intact pending the liti- ^ 
gat I on is not appealable. 

U.S.—Shaheen v. Shriver, C.A.9, 221 
F.3d 715. 

67.5 U.S.—Stone v. Wyoming Su¬ 
preme Court, C.A.Wyo., 236 P.2d 
275. 

67.10 U.S.—Stone V. Wyoming Su¬ 
preme Court, C.A.Wyo., 236 F.2d 
275. 

68 . U.S. — Massachusetts Fire & Ma¬ 
rine Ins. Co, V. Schmick, C.C.A.S. 
D., 58 F.2d 130—^American Engi¬ 
neering Co. V. Metropolitan By- 
Products Co., C.C.A.N.Y., 276 F. 40. 

Change to dismissal without preju. 
dice 

An order modifying a judgment of 
dismissal on the merits by striking 
therefrom words “on merits” and 
making the judgment one of dismiss¬ 
al without prejudice is appealable as 
a “final order.” 


U.S.—Massachusetts Fire & Marine | 
Ins. Co. V. Schmick, C.C.A.S.D., 58 
F.2d 130. 

68.5 U.S.—Segundo v. U. S., C.A.Cal.. 
221 F.2d 296—^U. S. v. Muschany, C. 
C.A.Mo., 166 F.2d 196. 

69. U.S.—U. S. V. Trogler, Colo., 237 
F. 181, 150 C.C.A. 327, appeal dis¬ 
missed Trogler v. U. S., 38 S.Ct, 62, 
246 U.S. 629, 62 L.Ed. 520. 

Stipulation to modify I 

An order of the trial court, declin¬ 
ing to modify a decree according to 
stipulation presented by the govern¬ 
ment in a suit to cancel a patent for 
coal lands, and by the purchasers un¬ 
der a deed of trust entitled to a deed, 
is appealable. 

U.S.—U. S. V. Trogler, Colo., 237 F. 
181, 160 C.C.A. 327, appeal dis¬ 

missed Trogler v. U. S., 38 S.Ct. 62, 
246 U.S. 629, 62 L.Ed. 620. 

Attorney’s fees; Increased damages 
Order which was entered after 
judgment and which denied plaintiff’s 
motion for reasonable attorneys’ fees 
and for increased damages was not 
final decision. 

U.S.—Lunn v. P. W. Woolworth Co., 
C.A.Cal., 207 P.2d 174, certiorari de¬ 
nied 74 S.Ct. 224, 346 U.S. 900, 98 
L.Ed. 401, rehearing denied 74 S.Ct. 
308, and motion denied, C.A., 210 F. 
2d 159. 

70. U.S.—Baas v. Baltimore & O. 
Terminal R. Co., C,C.A.I11., 142 P. 
2d 779, certiorari denied 66 S.Ct. 
135, 323 U.S. 776, 89 L.Ed. 619. i 

Jones v. Thompson, C.C.A.Ark., 
128 P.2d 888—Beighle v. Le Roy, C. 
C.A.N.J., 94 F.2d 30--Gllnskl V. U. 
S., C.C.A.I11., 93 F.2d 418—Board of 
Sup’rs of Rockland County v. 

I Knickerbocker Ice Co., C.C.A.N.Y., 
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80 F.2d 248—O’Brien v. Lashar, C. 
C.A.Conn., 266 F. 215. 

3 C.J. p 521 note 11, 

Default judgrment 

(1) Generally. 

U.S.—Weilbachor v. J. H. Winchester 
& Co., C.A.N.Y., 197 P.2d 303—U. S. 
V. Agne, C.C.A.Pa., 161 F.2d 331— 
Mitchell V. Mason, C.C.A.Fla., 4 F. 
2d 705. 

(2) In action by insured’s adminis¬ 
tratrix to recover proceeds of policy, 
an order allowing motion of Insured’s 
executrix to set aside default entered 
against her, and allowing her to 
plead, was procedural only and did 
not dispose of case on its merits, and 
hence was not appealable. 

U.S.—^Kummer v. U. S., C.C.A.Mich., 
148 P.2d 191. 

Prior order not appealable 

No appeal lies, ordinarily, from an 
order granting or denying a motion 
to vacate an order which is not it¬ 
self appealable. 

U.S.—Republic Supply Co. of Califor¬ 
nia V. Richfield Oil Co. of Califor¬ 
nia, C.C.A.Cal., 74 P.2d 909. 

Mistake 

(1) The grant of a motion for re¬ 
lief against a judgment on the ground 
of mistake, etc., does not lead to an 
appealable order, since at most the 
process leads only to a new trial, a 
step settled to be not reviewable. 

U.S.—Stathatos v. Arnold Bernstein 

S. S. Corp., C.A.N.Y., 202 P.2d 526. 

(2) Reviewability of order for new 
trial generally see supra S 290(21). 
Awaiting second trial 

Asserted error in vacating And set¬ 
ting aside of verdict and judgment, 
and granting new trial must await 
second trial and appeal from that 
judgment. 
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Open, vacate, or modify it, or to set it aside.'^^ Ex¬ 
cept, it has been held, in so far as the action of the 
court was within its discretion,72 an order vacating 
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a judgment, decree, or previous order may, never¬ 
theless, be a final judgment or order for the purpose 
of an appeal, 73 or revicwable for want of jurisdic- 


U.S.—Aubertin v. State Farm Mut. 
Auto. Ins. Co., C.A.La., 252 F.2d 96. 

71. U.S.—Richards v. Juneau Inde¬ 
pendent School Dist., C.A.Alaska. 
233 F.2d 138—^American Fire & Cas. 
Co. V. Allison, C.A.Fla., 189 F.2d 
25G—St. Luke's Hospital v. Melin. 
C,A.Mlnn., 172 F.2d 532—U. S. v. 
Muschany, C.C.A.Mo., 156 F.2d 196 
—Bowers v. E. J. Rose Mfg:. Co., C. 
C.A.Cal., 149 F.2d 612, certiorari de¬ 
nied Fischer v. Bowers, 66 S.Ct. 91, 
326 U.S. 753, 90 L.Ed. 451—Dono¬ 
van V. JefCcott, C.C.A.Anz., 147 F. 
2d 198—Taylor v. U. S., C.C.A.Okl.. 
145 F.2d 641—Bass v. Baltimore & 
O. Terminal R. Co.. C.C.A.I11., 142 
F.2d 779, certiorari denied 65 S.Ct. 
135, 323 U.S. 775, 89 L.Ed. 619—Old 
Colony Trust Co. v. Kurn, C.C.A. 
Mo., 138 F.2d 394—State Tax Com¬ 
mission of Utah V. U. S., C.C.A. 
Utah. 136 F.2d 903—Safe Harbor 
Water Power Corporation v. Fed¬ 
eral Power Commission, Pa., 124 F. 
2d 800, appeal dismissed 61 S.Ct. 
1084, 313 U.S, 546, 86 L.Ed. 1612, 
and 61 S.Ct. 1085. 313 U.S. 546. 85 
L.Ed. 1512, certiorari denied 62 S. 
Ct. 943, 316 U.S. 663, 86 L.Ed. 1740 
—Jackson v. Helser, C.C.A.Cal., Ill 
F.2d 310—Burns v. Ender Coal & 
Coke Co., C.C.A.Ind.. 104 F.2d 964— 
In re Colwell, C.C.A.Ill., 93 P.2d 
946—Glinski v. U. S., C.C.A.Ill., 93 
F.2d 418—Republic Supply Co. of 
California v, Richfield Oil Co. of 
California, C.C.A.Cal., 74 P.2d 909— 
Lupfer V. Carlton, for Use and 
Benefit of Board of Public Instruc¬ 
tion of Dade County, C.C.A.Fla., 64 
F.2d 272—Smith v. U. S. ex rel. 
Gorlo, C.C.A.Ill., 62 F.2d 848—Cuno 
Engineering Corporation v. Hudson 
Auto Supply Co., C.C.A.N.Y., 49 F. 
2d 654—Painter v. Union Trust Co„ 
Ohio, 246 F. 240, 158 C.C.A. 400— 
Willis V. Davis, Ky., 184 F. 839, 107 
C.C.A. 211. 

R. D. Goldberg Theatre Corp. v. 
Tri-States Theatre Corp., D.C.Neb., 
119 F.Supp. 521. 

D.C.—Consolidated Radio Artists v. 
Washington Section, National 
Council of Jewish Juniors, 105 F. 
2d 785, 70 App.D.C. 262. 

Judgmeiit filed after becoming Ann-i 
Order denying a motion to set aside 
a Judgment, filed after it had become 
final, is not an appealable order. 

U.S.—Lewis V. Carver, C.A.Tex., 223 
F.2d 867, certiorari denied 76 S.Ct. 
135, 350 U.S. 883, 100 L.Ed. 778, re¬ 
hearing denied 76 S.Ct. 211, 350 U. 
S. 926, 100 L.Ed. 810. 

Prior order not appealable 

Appeal does not lie from denial of 
A motion to modify a nonappealable 
order. 


U.S.—Old Colony Tru.st Co. v. Kurn, 
C.C.A.MO., 138 F.2d 394. 

Not appeal from original order 
An appeal from denial of motion to 
vacate an order is not equivalent of 
appeal from order itself, and appel¬ 
late court cannot review an order 
from which no appeal has been taken, 
or train smute appeal from nonappeal- 
able order into appeal from appeal- 
able order which has not been ap¬ 
pealed from. 

U.S.—Bass V. Baltimore & O. Termi¬ 
nal R. Co., C.C.A.I1L, 142 F.2d 779, 
certiorari denied 66 S.Ct. 136, 323 
U.S. 776, 89 L.Ed. 619—Jones v. 
Thompson, C.C.A.Ark., 128 F.2d 888. 
Stranger to Judgment 
The refusal to set aside Judgment 
on request of stranger to it is a dis¬ 
cretionary order, and not appealable. 
U.S.—Lupfer v. Carlton, for Use and 
Benefit of Board of Public Instruc¬ 
tion of Dade County. C.C.A.Fla., 64 
P.2d 272. 

Default Judgment 

Ordinarily, an order denying a mo¬ 
tion to vacate a default Judgment is 
not appealable as a final order. 

U.S.—Hopkins v. McClure, C.C.A.Okl., 
148 P.2d 67. 

Appeal from original order required 

Refusal to modify an original order ! 
requires that appeal be taken from 
such order, 

U.S.—Bass V. Baltimore & O. Termi¬ 
nal R. Co., C.C.A.Ill., 142 F.2d 779, 
certiorari denied 65 S Ct. 135, 323 
U.S. 776, 89 L.Ed. 619. 

Appeal from Judgment, not order 

(1) Appeals may follow in time the 
entry of an order overruling a motion 
for a new trial, but such an appeal is 
properly taken from the Judgment 
previously entered rather than from 
the order which refused to set it 
aside. 

U.S.—Ford Motor Co. v. Busam Mo¬ 
tor Sales, C.A.6. 185 F.2d 531. 

(2) So, an appeal may follow in 
time after the entry of an order sus¬ 
taining a motion for entry of Judg¬ 
ment notwithstanding the verdict, 
since the appeal is not taken from the 
order sustaining the motion but from 
the Judgment thereafter entered 
which disposes of the case. 

U.S.—Ford Motor Co. v. Busam Mo¬ 
tor Sales, supra. 

Szplratiou of time for appeal 

Appeal would not lie from order 
overruling petition to vacate or mod¬ 
ify prior decree after expiration of 
time for taking appeal from such de¬ 
cree, even though such petition be re¬ 
garded as motion for retrial. 
i;.S.—French v. Jeffries, C.C.A.Ill., 
161 F.2d 97. 


72. U.S.—Lupfer v. C.irlton, for TTse 
and Benefit of Board of Public In¬ 
struction of Dade t:ourity, C.C.A. 
Fla., 64 F.2d 272. 

3 C.J. p 525 note 19. 

73. U.S.—New'comb v. Burbank, C.C. 
N.Y., 169 F. 669. 

3 C.J. p 523 note 14. 

Lack of Borvlcs of process 

An application to set. aside a Judg¬ 
ment on ground of inva lidity for lack 
of service of process on defendant is 
in effect an independent action or pro¬ 
ceeding, and an order denying the ap¬ 
plication is an appealable order. 

U.S.—State Tax Commission of Utah 
V. U. S., C.C.A.Utah, 136 F.2d 903. 
Default Judgment 

(1) Order denying di fendant’s mo¬ 
tion to vacate a default judgment was 
an appealable order. 

U.S.—Hicklin v. Edwards, C.A.Mo., 
222 F.2d 921. 

(2) Denial of a motion to reopen a 
default judgment is a final order af¬ 
fecting the ultimate outcome of the 
controversy, and is appealable. 

U.S,—Weilbacher v. J. II. Winchester 
& Co., C.A.N.Y., 197 F.2d 303. 

(3) Where the motion to vacate a 
default Judgment attmks the Judg¬ 
ment for lack of service on the mov¬ 
ant or for fraud in its procurement. 
It may be treated as an independent 
action, a Judgment on which is final, 
hence appealable. 

U.S.—Hopkins v. McClure, C.C.A.Okl., 
148 F.2d 67. 

Mistake, etc. 

(1) Order denying motion to reop¬ 
en decree under the Federal Rules of 
Civil Procedure, Rule 60 (b), 28 U.S. 
C.A., permitting such relief in case of 
mistake, Inadvertence, excusable neg¬ 
lect, newly discovered evidence, 
fraud, etc., is a final appealable order. 
U.S.—Green.spnhn v. Joseph E. Sea¬ 
gram & Sons, C.A.N.Y., 186 F.2d 
616—Cromelin v. Markwaltcr, C.C. 
A.Ga., 181 F.2d 948—Taylor v. U. 
S., C.C.A.Okl., 145 F.2d 641. 

(2) Denial of motion for relief 
against Judgment on such ground 
may lead to an appealable order. 

U.S.—Stathatos v. Arnold Bernstein 

S. S. Corp., C.A.N.Y., 202 F.2d 625. 
Order striking motion for new trial 
Order granting motion to strike 
motion for new trial not served with¬ 
in ten days after entry of Judgment 
as required by rules was appealable. 
U.S.—John E. Smith’s Sons Co. v. 
Lattimer Foundry & Mach. Co., C. 
A.Pa., 239 F.2d 815. 

Proceeding to abate Judgment 

It has been held in a federal court 
that a motion by the executor of a 
person deceased to abate a Judgment 
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tion to make but the decision on a motion to 
vacate an order of dismissal on the ground of mis¬ 
take, inadvertence, or excusable neglect has been 
held rcviewablc, although the motion is addressed 
to the sound legal discretion of the trial courtJ^*® 

An appeal will lie from a final judgment, order, 
or decree on a bill in the nature of a bill of review 
or an inch pendent suit or petition to impeach and 
sot aside a judgment or decree for fraud, error, or 
irregularity.*^® 

As a rule, an appeal will not lie from a decision 
on application for leave to appeal, or other decisions 
of the trial court after judgment and in proceedings 
for review;*^® but an order vacating an order allow¬ 
ing an appeal is a final decision within the statute, 
and hence appealable, as is an order vacating an 
order dismissing an appeal pursuant to a stipulation 
between the parties.'^^*® 

Vacated and superseded judgment. A judgment 
which has been vacated and set aside by a later or¬ 
der and superseded by a later judgment is not ap¬ 
pealable.*^ 

Under the former statute of the District of 


Columbia, repealed May 24, 1949, a judgment or 
order opening, vacating, or setting aside a judg¬ 
ment, order, or decree previously rendered in the 
cause,7'7-i5 or denying a motion to vacate a judg¬ 
ment,*^'^■20 was not appealable. 

§ 290(27). -Decisions in Relation to Ex¬ 

ecutions, Satisfaction, Etc. 

Decisions with respect to execution or satisfaction 
of Judgment, or similar matters, have variously been held 
or held not appealable, in accordance with their final or 
interlocutory character. 

The denial of a motion to quash a writ of execu¬ 
tion is not appealahlc,*^*^-®® nor is the denial of de¬ 
fendant’s motion to recall the capias and perpetually 
to stay execution on the judgment.*^*^-®® 

While a judgment or decree directing or authoriz¬ 
ing a sale of land or of personal property is usually 
final and appealable,*^® even though it may permit 
the subsequent assertion and litigation of claims on 
the proceeds of sale,*^® it may not be final in so far as 
it adjudicates rights as to the proceeds.®® While 
it has been held that an appeal lies from an order 
confirming, or refusing to confirm, an execution or 


entered against him in a criminal 
action in his lifetime, because of his 
death after it was entered, is an in¬ 
dependent proceeding of a civil na¬ 
ture, and the order or judgment 
therein may be reviewed on error by 
the United States. 

U.S.—-U. S. V. New York Cent. & H. 

R. R. Co., N.Y., 164 F. 324, 90 C.C.A. 
256. 

74. U.S.—Nelson v. Meehan. Alaska, 
155 F. 1, 83 C.C.A. 597, 12 L.R.A.,N. 

S. , 374. 

S C.J. p 523 note 15. 

74.5 U.S.—Darlington v. Studtbaker- 
Packard Corp., C.A.Ind., 261 F.2d 
903. 

75. U.S.—Glinskl v. U. S., C.C.A.I11., 
93 F.2d 418. 

3 C.J. p 526 note 24. 

Motion as independent action 

An order denying motion to vacate 
default judgment entered in conver¬ 
sion action, to set aside entry of de¬ 
fault, and to permit answers to bo 
filed, on ground that judgment was 
obtained without valid service of 
process and by fraud, was a "final de¬ 
cision" and was appealable, since the 
motion instituted in effect an inde¬ 
pendent action or proceeding. 
tr.S.—Jackson v. Heiser, C.C.A.Cal., 
Ill F.2d 310. j 

76. U.S.—Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 109 F.2d 
743, certiorari denied 61 S.Ct. 10, 
311 U.S. 623, 85 L.Ed. 395—Applica¬ 
tion of Sorini, C.C.A.Cal., 4 F.2d 
802. 

8 C.J. p 629 note 57. 


77. X^.S.—Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 109 F.2d 
743, reversed on other grounds 61 
S.Ct. 953, 313 U.S. 270, 85 L.Ed. 
1324, rehearing denied 62 S.Ct. 61, 
314 U.S. 706, 86 L.Ed, 564, and con¬ 
formed to, C.C.A., 125 F.2d 623. 

77.5 U.S.—^Weilbacher v. J. H. Win¬ 
chester & Co., C.A.N.Y., 197 F.2d 
303. 

77.10 U.S.—Glens Falls indem, Co. 
V. American Seating Co., C.A.Cal., 
24 8 F.2d 846. 

77.15 D.C.—Consolidated Radio Art¬ 
ists V. Washington Section, Na¬ 
tional Council of Jewish Juniors, 
106 F.2d 785, 70 App.D.C. 262. 

Order vacating unexecuted order of 
restitution 

D.C.—Laughlin v. Berens, App.D.C., 
128 F.2d 23, 76 U.S.App.D.C. 409. 

At same term 

An order setting aside a default 
after entry of judgment for plain¬ 
tiff and within the term during which 
judgment was rendered was not ap¬ 
pealable. 

D.C.—Meloy v. Finbers Realty Co., 
66 F.2d 208, 62 App.D.C. 228. 

Order of munloipal oourt 

The United States court of appeals 
for District of Columbia did not have 
jurisdiction to review by writ of er¬ 
ror a municipal court order vacating 
prior order of dismissal and reinstat¬ 
ing case on docket. 

D.C.—Scrkowich v. Wardell, 102 F.2d 
253, 69 App.D.C. 389. 
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77JJO D.C.—Gersing v. Chafitz, 133 
F.2d 384, 77 U.S.App.D.C. 38—Con¬ 
solidated Radio Artists v. Washing¬ 
ton Section, National Council of 
Jewish Juniors, 106 F.2d 785, 70 
App.D.C. 262—International Bank 
V, Securities Corporation of Dis¬ 
trict of Columbia, 32 F.2d 968, 59 
App.D.C. 72. 

77.60 U.S.—Steccone v. Morso-,Star- 
rett Products Co., C.A.Cal., 191 F. 
2d 197. 

Motion to anasli writ and for release 
of property seized 

U.S.—U. S. V. Stangland, C.A.Ind., 270 
F.2d 893. 

77.65 U.S.—Sabndash v. Schavo, C.C. 
A.Mlch., 128 F.2d 923. 

78. U.S.—Glinski v. U. S., C.C.A.Ill., 
93 F.2d 418—Painter v. Union Tru.st 
Co., Ohio, 246 F. 240, 158 C.C.A. 400 
—Maxwell v. McDaniels, W.Va., 184 
F. 311, 106 C.C.A. 453—Noojln v. U. 
S., Ain., 164 F. 692, 90 C.C.A. 513. 

McCrory v. Harp, D.C.La., 31 F. 
Supp. 364. 

3 C.J. p 513 note 13. 

79. U.S.—Felker v. Southern Trust 
Co., C.C.A.Ark., 264 F. 798. 

42 C.J. p 176 note 15. 

However, if the decree or order 

does not ascertain the amount due, 

it is not appealable. 

U.S.—Denison & N. R. Co. v. Ranney- 
Alton Mercantile Co., Ind.Terr., 104 
F. 695. 44 C.C.A. 66. 

80. U.S.—Denison &, N. R. Co. v. 
Ranney-Alton Mercantile Co., su¬ 
pra. 
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judicial sale,8i it has also been held that an order 
vacating a sale®^ and directing a new sale®3 not 
appealable. 

An order discharging from imprisonment a de¬ 
fendant held under execution against his person on 
a judgment in a civil action has been held a final 
judgment and appealable.®^ 

The ruling on a motion to require the court to 
satisfy a judgment of record, after payment by the 
movant into court, is not subject to appeal ;®4 ® so, 
an order denying such motion, after payment into 
the registry of the court for the account of plain¬ 
tiff,®^-^® or after tender to, and refusal by, plaintiff, 
and tender to the clerk,®^-i® is not appealable. 
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§ 290(28). -Costs, Fees, and Expenses 

An appeal will generally not lie from the mere award 
or denial of costs, except when the power or right of the 
court to assess the costs Is in issue or abuse of discretion 
is claimed. 

As a general rule, an appeal will not lie to review 
a judgment, order, or decree in so far as it merely 
awards or denies costs, either because it is not final 
or because it is a discretionary matter.®® This is 
true at least when the question presented does not 
concern the power of the court to act,®®-® and there 
is an exception to the general rule where the power 
or right of the court to assess the costs,®® i® or 
particular items thereof,®®-^® is in issue, or where 


81. U.S.—Painter v. Union Trust 
Co.. Ohio, 246 F. 240, 168 C.C.A. 
400—Investment Repistry v. Chi¬ 
cago & M. E. R. Co., Ill., 212 F. 594, 
129 C.C.A. 130. 

8 C.J. p 533 note 90. 

SuecttisfiLl bidder for property sold 
under a decree of foreclosure, wheth¬ 
er or not previously a party to the 
suit, becomes a new party in his ca¬ 
pacity as purcha.ser. and as to him a 
decree or order denying confirmation 
of the sale is final and appealable. 
U.S.—Investment Registry v. Chicago 
& M. E. R. Co., supra. 

82. U.S.—Dikeman v. Jewel Gold 
Mining Co., C.C.A.Alaska, 2 F.2d 
665. 

83. U.S.—Spangelo v. Northern Da¬ 
kota Ry. Co., C.C.A.N.D., 276 F. 26. 

84L. U.S.—Stroheim v. Seimel, Ill., 77 
F. 802, 23 C.C.A. 467, certiorari de¬ 
nied 17 S.Ct. 993, 166 U.S. 721, 41 
L.Ed. 1188. 

84.5 U.S.—Ilatzenbuhler v. Talbot, 
C.C.A.Ill., 132 F.2d 192. 

84.10 U.S.—Siebrand v. Gossnell, C. 
A.Arlz., 234 F.2d 81. 

84.15 U.S.—Hatzenbuhler v. Talbot, 
C.C.A.Ill., 132 F.2d 192. 

85. U.S.—Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal., 232 F.2d 897, 67 A.L.R.2d 
1234—U. S. V. Arizona Canning Co., 
C.A.Colo., 212 F.2d 632—McWil¬ 
liams Dredging Co. v. Department 
of Highways of La., C.A.La., 187 F. 
2d 61—French v. Jeffries, C.C.A.Ill., 
161 F.2d 97—W. F. & John Barnes 
Co. v. International Harvester Co., 
C.C.A.I11., 145 F.2d 915, certiorari 
denied 66 S.Ct. 687, 324 U.S. 860, 89 
L.Ed. 1410—Bankers Securities Cor¬ 
poration v. Ritz Carlton Restaurant 
& Hotel Co. of Atlantic City, C.C.A. 
N.J.. 99 F.2d 51—Walker v. Lee, C. 
C.A.Cal., 71 F.2d 622—Cliapin-Sacks 
Mfg. Co. V. Hendler Creamery Co., 
264 F. 563, 166 C.C.A. 111—Stallo v. 


Wagner, N.T.. 246 F. 636, 168 C.C.A. 
64. 

3 C.J. p 636 note 30, p 470 note 2 [a] 
(16), (17). 

Oonstmotloa of statnto or enforce- 
meat of decree involved 

A decree in equity relating to costs 
alone is not ordinarily reviewable, 
but may be reviewed by an appellate 
court where It Involves the construc¬ 
tion of a statute or questions arising 
in carrying out a decree and mandate 
of the appellate court. 

U.S.—Stallo v. Wagner, supra. 

Denial of motion to flz costs 

Where Judgment fixed conditions 
of dismissal and reserved jurisdiction 
to fix costs, order denying motion to 
fix costs without prejudice and with 
permission for a further motion is 
not an appealable final order. 

U.S.—Kelling Nut Co. v. National Nut 
Co. of Cal., C.C.A.Cal., 145 F.2d 418, 
certiorari denied 66 S.Ct. 662, 323 
U.S. 802, 89 L.Ed. 640. 

Federal Bnle of Civil Procedure; cer¬ 
tificate 

Before amendment of Rule 54(b) of 
the Federal Rules of Civil Procedure, 
28 U.S.C.A., the only reason for de¬ 
nying Independent appealability to an 
award of costs was that such orders, 
at least in admiralty or equity, were 
discretionary, and when the appeal 
from such an award Involved a ques¬ 
tion of law, it was therefore good; 
an order directing immediate pay¬ 
ment to a special master of an award 
made to him for services, the pay¬ 
ment to be included in the taxable 
costs if defendant eventually pre¬ 
vailed, was not final and appealable 
in the absence of a certificate by the 
court as provided in the Rule. 

U.S.—Lyman v. Remington Rand, C. 
A.Conn., 188 F.2d 306. 

Bnlc under former District of Colum¬ 
bia statute 

D.C.—Moran v. Washington Ry. & 
Electric Co., 73 F.2d 884, 68 App.D. 
C. 68. 

3 C.J. p 536 note 30. 
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85.5 U.S.—Intertype Corp. v. Clark- 
Congress Corp., C.A Ill., 249 F.2d 
626—Baum v. Continental Ill. Nat. 
Bank & Trust Co. of Chicago, C.A. 
Ill., 230 F.2d 116. 

85.10 U.S.—U. S. V. Arizona Canning 
Co., C.A.Colo., 212 F 2d 632. 
Motion to retan costs 

(1) Appeal from an order denying 
a motion to retax cost.s Is properly 
granted, where the issue presented 
Involves the court’s power to make 
challenged allowances to witnesses. 
U.S.—Vincennes Steel Corporation v. 

Miller, C.C.A.Miss., 94 F.2d 347. 

(2) Order denying motion to relax 
costs, where complaint was made of 
costs of taking depositions, and car¬ 
bon copies thereof, photographs, pho¬ 
tostats, enlargements, charts, physi¬ 
cal exhibits, private express charges, 
etc., was held nonappealable in ab¬ 
sence of judge's Certificate concern¬ 
ing matters considered in taxing 
costs, since record did not show that 
question went to court’s right, as di.s- 
tinguished from discretionary power, 
to allow such costs. 

U.S.—Walker v. Lee, C.C.A.Cal., 71 
F.2d 622. 

85.15 U.S.—Intertype Corp. v. Clark- 
Congress Corp., C.A.Ill., 249 F.2d 
626—Kemart Corp. v. Printing Arts 
Research Laboratories, Inc., C.A. 
Cal., 232 F.2d 897, 67 A.L.R.2d 1234 
—^McWilliams Dredging Co. v. De¬ 
partment of Highways of La., C.A. 
La., 187 F.2d 61—W. F. & John 
Barnes Co. v. International Har¬ 
vester Co., C.C.A.Ill., 146 F.2d 916, 
certiorari denied 65 S.Ct. 687, 324 
U.S. 860, 89 L.Ed. 1410—Williams v. 
Sawyer Bros., C.C.A.N.Y., 61 F.2d 
1004, 81 A.L.R. 1627. 

Attorueys* fees and enpensaa 
U.S.—Baum v. Continental Ill. Nat. 
Bank & Trust Co. of Chicago, C.A. 
Ill., 230 F.2d 115. 

Superasdoaa bond premium 
Under district court rule providing 
that if costs shall be awarded by 
court to either or any party, then 
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there is a claim as to abuse of discretion.®5-20 

So, judgments or orders awarding or denying 
costs, where the matter of costs is not a matter of 
discretion, but of positive law, or where, although 
there is a discretion, such discretion is reviewable, 
have been held appealable as final judgments or or¬ 
ders in such cases the order or decree, to be 
appealable, must be a final one.^^ 

Also, it has been held that an appeal will lie from 
judgments, orders, or decrees relating to the taxa¬ 
tion of costs,^^ except where the matter is within 
the discretion of the lower court,®^ or from an order 
allowing a guardian ad litem a fee payable from a 
fund in the custody of the court.®^*-5 

Security for costs, fees, or expenses. An order 


denying a motion to require the posting of security 
for costs is appealable,®®-!® as is an order denying 
an application for security for attorneys' fees and 
expenses. 

§ 290(29). - Proceedings after Remand 

Ordinarily, no appeal lies from a Judgment or decree 
of the lower court entered in obedience to the mandate 
issued by the Supreme Court or the court of appeals after 
decision of the case on appeal. 

Ordinarily, where a case is decided on appeal by 
the Supreme Court or the court of appeals, and a 
mandate is issued directing the lower court to enter 
a specified final judgment or decree or to take cer¬ 
tain action, and the court, in obedience to the man¬ 
date, enters such judgment or decree, no appeal will 
lie therefrom,®® nor will an appeal lie for the pur- 


i^asonable premiums paid on all 
bonds given by that party in that suit 
shall be taxed as part of costs, order 
denying recovery of supersedeas bond 
premium as item of taxable costs was 
appealable. 

U.S.—Intertype Corp. v. Clark-Con- 
gress Corp., C.A.Ill., 249 F.2d 626. 

85.20 U.S —Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal., 232 F.2d 897, 57 A.L.R.2d 
1234. 

Xndlscretioii of court held not shown 

XT.S -—French v. Jeffries, C.C.A.Ill., 
161 F.2d 97. 

86. U.S.—Scatcherd v. Love, Tenn., 
160 F. 53, 91 C.C.A. 639. 

8 C.J. p 637 note 33. 

Extraordinary allowances 

The discretion which a court of 
equity has to award or deny costs, 
and which prevents an order or de¬ 
cree awarding or denying them from 
being appealable, generally relates 
only to those costs in a suit which 
are denominated “general” or proper¬ 
ly “costs in the cause,” and not such 
as may be said to be extraordinary, 
as where the court directs the costs to 
be paid out of a particular fund in 
court, where an extra allowance is 
made without authority, or where, 
under special circumstances and a 
particular state of facta, it may direct 
counsel fees to be paid by a party 
either generally or out of a particu¬ 
lar fund. 

XJ.s.— Motion Picture Patents Co. v. 
Steiner, N.Y., 201 F. 63, 119 C.C.A. 
401. 

8 C.J. p 538 note 35. 

Allowance before final decree in cause 

In a creditors' suit, an order Anal¬ 
ly adjudicating the right of complain¬ 
ant's counsel to allowance of fees and 
payment of disbursements is appeal- 
able, although the principal action 
may not have proceeded to final de¬ 
cree. 


U.S.—Central Trust Co. of New York , 
V. U. S. lAght & Heating Co., N.Y., I 
233 F. 420, 147 C.C.A. 366. 

87. U.S.—Colley v. Wolcott, Kan., 
187 F. 695, 109 C.C.A. 426. 

88. U.S.—U. S. V. Knowles’ Estate, 
C.C.A.Wash., 58 F.2d 718, followed 
In U. S. V. Ward, C.CA.Wash., 58 
F.2d 1086. 

Bight to tan challenged 

Appeal, in which the court's right 
to tax costs against United States, 
not merely an abuse of discretion in 
so doing, is challenged, is proper. 

U.S.—^U. S. V. Knowles’ Estate, C.C. 
A.Wash., 68 F.2d 718, followed in 
U. S. V. Ward, C.CA.Wash., 68 F. 
2d 1086. 

89. U.S.—City of Orlando v. Murphy, 
C.C.A.Fla., 94 F.2d 426—Walker v. 
Lee, C.CA.Cal., 71 F.2d 622. 

89.5 U.S.—Mutual Life Ins. Co. of 
N. T. V. Ginsburg, C.A.Pa., 228 F.2d 
881, certiorari denied Ginsburg v. 
Gregg, 76 S.Ct. 1060, 361 U.S. 979, 
100 L.Ed. 1946. rehearing denied 77 
S.Ct. 26, 362 U.S. 813, 1 L.Ed.2d 71, 
rehearing denied 78 S.Ct. 114, 355 U. 
S. 875, 2 L.Ed.2d 79. 

89.10 U.S.—Knapp v. Bankers Se¬ 
curities Corp., C.A.Pa., 230 F.2d 717. 

89.15 U.S.—^Ames v. Mengel Co., C.A. 
N.Y., 190 F.2d 344—Beneficial In¬ 
dus. Loan Corp. v. Smith, C.A.N.J., 
170 F.2d 44, affirmed Cohen v. Ben¬ 
eficial Indus. Loan Corp., 69 S.Ct. 
1221, 337 U.S. 641, 93 L.Ed. 1628. 

In stockholder’s darlvatlTs action, 
an order denying corporate defend¬ 
ant’s motion, under state statute, to 
require plaintiff and intervenor to 
give security for reasonable expenses, 
including counsel fees, which might 
be incurred by corporate defendant 
and by other parties defendant for 
which corporate defendant might be¬ 
come subject was an appealable final 
I decision. 

1 U.S.—Cohen v. Beneficial Indus. Loan 
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Corp., N.J., 69 S.Ct. 1221, 337 U.S. 
641, 93 L.Ed. 1528. 

90. U.S.—Ringhiser v. Chesapeake 
& O. Ry. Co., C.A.Ohio. 264 F.2d 62 
—Bomar v. Keyes, C.A.N.Y., 170 
F.2d 310, certiorari denied 69 S.Ct. 
616, 336 U.S. 909, 93 L.Ed. 1074— 
Long Beach Dock & Terminal Co. v. 
Pacific Dock & Terminal Co., C.C.A. 
Cal., 98 P.2d 833, certiorari denied 
69 S.Ct. 361, 305 U.S. 659, 83 L.Ed. 
427—Wisdom v. Wisdom, C.C.A. 
Tex., 87 F.2d 12—White v. Bruce, 
Ala., 109 F. 366, 48 C.C.A. 400. 

3 C.J. p 345 note 94. p 541 note 63. 
Judgment including injunction 
Court of appeals has no Jurisdiction 
of appeal from a judgment entered in 
district court on mandate of supreme 
court, even though that Judgment in¬ 
cludes an injunction. 

U.S.—Mercoid Corp. v. Minneapolis- 
Honeywell Regulator Co., C.C.A. 
Ill., 142 F.2d 549. 

Delivery of evidence to plaintiff 
An order made by district court on 
receipt of mandate from court of ap¬ 
peals, but before second trial of ac¬ 
tion, for delivery to plaintiff of doc¬ 
umentary evidence held in district 
court pursuant to order of court of 
appeals is not appealable. 

U.S.—Glick Bros. Lumber Co. v. Por¬ 
ter, C.C.A.Cal., 166 F.2d 619. 
Spreading mandate on court records 
Order of district court directing the 
clerk to spread on records of court 
mandate of court of appeals dismiss¬ 
ing appeal in proceeding for want of 
diligent prosecution was not an ap¬ 
pealable final decision or an appeal- 
able order in proceedings in bank¬ 
ruptcy. 

U.S.—Benitez v. U. S., C.C.A.Puerto 
Rico, 141 P.2d 943, certiorari denied 
65 S.Ct. 856, 824 U.S. 869, 89 L.Ed. 
1417, rehearing denied 65 S.Ct. 1019, 
324 U.S. 891, 89 L.Ed. 1438—Beni- 
tez V. Bank of Nova Scotia, C.C.A. 
I Puerto Rico, 141 F.2d 942, certiorari 
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pose of having determined points which were pre¬ 
viously decided, or might have been decided, in the 
prior proceeding.91 It is otherwise, however, if 
the trial court renders a judgment or decree differ¬ 
ent from, or not in substantial compliance with, 
that directed by the appellate court and, where 
there have been new proceedings in the case, a sec¬ 
ond appellate proceeding may be prosecuted with 
reference to alleged errors committed in the new 
proceedings,®^ provided the decision appealed from 


36 C.J.S. 

is a final order, judgment, or decree.®* 

§ 290(30). - Other Matters 

The rules determining whether a Judgment, order, 
or decree Is final in the sense that It is appealable have 
been applied as to matters of widely variant character. 

Dependent on whether or not the judgment, order, 
or decree has been considered final, or interlocutory 
within the terms of the statute, various judgments, 
orders, or decrees have been held to be appealable®^ 


denied 65 S.Ct. 856, 324 U.S. 859. 89 
Li.Ed, 1417, rehearing denied 66 S. 
Ct. 1019, 324 U.S. 891, 89 L.Ed. 1438. 

DotsrmiiLation of gnostloii by romaad- 
Ing oonrt 

Where only question on appeal 
from Judgment of district court after 
remand from Supreme Court was 
whether district court's judgment, 
which included certain items, was 
within scope of mandate of Supreme 
Court or exceeded the limits of such 
mandate, court of appeals had no 
Jurisdiction of such question, which 
can only be determined by the Su¬ 
preme Court. 

U.S.—Morcoid Corp. v. Mlnneapolis- 
Honeywell Regulator Co., C.C.A. 
111., 142 F.2d 549. 

Oraat of rehearing after denial; sec. 
ond appeal 

However, whether or not the court 
of appeals of the District of Colum¬ 
bia had jurisdiction to grant a re¬ 
hearing after flrst denying it, it 
could properly entertain a second ap¬ 
peal from the decree entered pursu¬ 
ant to its mandate, and decide the 
case on such appeal. 

U.S —Adkins v. Children's Hospital 
of the District of Columbia, App. 
D.C., 43 S.Ct. 394, 261 U.S. 625, 67 
L.Ed. 786, 24 A.L.R. 1238, 

91. U.S.—St. Louis & S. F. R. Co. v. 
McLelland, Ind.Terr., 62 F. 118, 10 
C.C.A. 302. 

8 C.J. p 345 note 89. 

Misapprehension of appellate court 
Where reviewing court, in revers¬ 
ing judgment for plaintiif, after ver¬ 
dict for defendant on three counts 
and for plaintiff on fourth count, er¬ 
roneously supposed that judgment 
had been rendered for defendant on 
the first three counts, and hence lim¬ 
ited new trial to fourth count only, 
and stated in opinion that plaintiff 
was concluded with respect to right 
to verdict on the first three counts, 
plaintiff could nevertheless appeal 
from subsequent judgment rendered 
for defendant on the first three 
counts, as against contention that is¬ 
sues on the first three counts were 
“res judicata." 

U.S.—Cochran v. M. & M. Transp. Co., 
C.C.A.R.I., 1X0 F.2d 519. 

9S. U.S.—Favour v. Hill, C.C.A.ArIz., 

. 136 F.2d 489 —Morris v. Securities 


and Exchange Commission, C.C.A., 
116 F.2d 896—In re L. P. Larson, 
Jr., C.C.A.Ill., 275 F. 635. 

3 C.J. p 641 note 64. 

DstennlaUiig oonfonnlty to mandate 
While questions arising on an ac¬ 
counting before a master under an in¬ 
terlocutory decree are not revlewable 
by appeal until the master’s report 
has been disposed of by the trial 
court, the master has no authority to 
open questions adjudicated by the de¬ 
cree, and, where that was entered on 
a mandate from the appellate court, 
the question whether It is being cor¬ 
rectly carried into execution may be 
raised in the appellate court, either 
by appeal from an order of the trial 
court or by petition for mandamus. 
U.S.—In re L. P. Larson, Jr., Co., 
supra. 

93. U.S.—Ohio Oil Co. V. Thompson, 
C.C.A.MO., 120 F.2d 831, certiorari 
denied 62 S.Ct. 112, 314 U.S. 658, 
86 L.Ed. 628—Illinois Bell Tele¬ 
phone Co. V. Slattery, C.C.A.Ill., 102 
F.2d 58, certiorari denied Slattery 
V. Illinois Bell Telephone Co., 69 
S.Ct. 1045, 307 U.S. 648, 83 L.Ed. 
1627—Illinois Bell Telephone Co. v. 
Slattery, C.C.A.I11., 98 F.2d 930. 

Mutual Orange Distributors v. 
Agricultural Prorate Commission 
of California, D.C.Cal., 30 F.Supp. 
937. 

Bomand for determiaatloa of amount 

Where the court of appeals has af¬ 
firmed a decree except as to one item 
and remanded the case to the trial 
court for determination of the 
amount thereof, the trial court's or¬ 
der pursuant to the mandate making 
such allowance is held appealable. 
U.S.—Clarke v. Hot Springs Electric 
Light & Power Co., C.C.A.Wyo., 76 
F.2d 918, certiorari denied 66 S.Ct. 
147, 296 U.S. 624, 80 L.Ed. 443. 

94. U.S.—Cohen v. Globe Indemnity 
Co., C.C.A.Pa., 120 F.2d 791. 

95. U.S.—U. S. v. Ponder. C.A.N.C., 
238 P.2d 825—Smith v. Klncade, C. 
A.Miss., 232 P,2d 306—Mack v. Pas¬ 
saic Nat. Bank & Trust Co., C.A. 
N.J., 221 P.2d 441—Tomlinson v. 
Poller, C.A.Pla., 220 F.2d 308, cer¬ 
tiorari denied Pace v. Tomlinson, 
76 S.Ct. 66, 350 U.S. 832, 100 L.Ed. 
742, rehearing denied 76 S.Ct, 177, 
350 U.S. 905, 100 L.Ed. 795—Se¬ 
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curities and Exchange Commission 
V. Dumaine, C.A.Mass., 218 F,2d 308, 
certiorari denied Dumaine v. Se¬ 
curities and Exchange Commission, 
75 S.Ct. 771, 349 U.S. 929, 99 L.Ed. 
1259—Fahey v. Calverley, C.A.Cal., 
208 F.2d 197, certiorari denied Mal- 
lonee, Bucklin and Fergus v. Fahey, 
74 S.Ct. 680 and Utley v. Fahey, 74 
S.Ct. 681, 347 U.S. 965, 98 L.Ed. 1100 
—R. F. C. V. Service Pipe Lino Co., 
C.A.Okl., 206 P.2d 814—Durkin v. 
Alaaon & Dixon Lines, Inc., C.A. 
Term., 202 P.2d 425—Loew’s Inc. v. 
Milwaukee Towne Corp., C.A.Ill., 
201 F.2d 19, certiorari denied Mil¬ 
waukee Towne Corp. v. Loew's Inc., 
73 S.Ct. 865, 346 U.S. 951, 97 L.Ed. 
1374—Delta Drilling Co. v. Arnett, 

C. A.Ky., 186 P.2d 481, certiorari de¬ 
nied 71 S.Ct. 674, 340 U.S. 954, 95 
L.Ed. 688, rehearing denied 71 S. 
Ct. 735, 341 U.S. 917, 95 L.Ed. 1352 
—Kam Koon Wan v. E. E. Black, 
Limited, C.A.Hawail, 182 F.2d 146 
—U. S. V. Hall, C.A.N.y., 176 P.2d 
163, certiorari denied 70 S.Ct. 90, 
338 U.S. 851, 94 L.Ed. 621, Winston 
v. U. S., 70 S.Ct. 90, 338 U.S. 851, 94 
L.Ed. 621, U. S. ex rel. Hall v. Mul- 
cahy, 70 S.Ct. 90, 338 U.S. 861, 94 
L.Ed. 621, and U. S. ex rel. Winston 
V. Mulcahy, 70 S.Ct. 90, 338 U.S. 
861, 94 L.Ed. 521, 

Federal Home Loan Bank of San 
Francisco v. Long Beach Federal 
Sav. & I.,oan Ass’n, D.C.Cal., 122 F. 
Supp. 401—J. J. Theatres, Inc. v. 
Twentieth Century-Fox Film Corp., 

D. C.N.Y., 112 F.Supp. 674—New 

Jersey Federation of Toung Men's 
and Young Women's Hebrew Ass’ns 
v. Hoffman, D.C.Pa., 26 F.Supp. 656, 
reversed on other grounds, C.C.A., 
Hoffman v. New Jersey P^ederatlon 
of Young Men's and Young Wom¬ 
en's Hebrew Ass'ns, 106 F.2d 204. 

D.C.—Barnard v. Schneider, 243 F.2d 
258, 100 U.S.App.D.C. 162—Han-Lee 
Mao V. Brownell, 207 F.2d 142, 93 
U.S.App.D.C. 102. 

Allowance of latereet 

(1) Allowance of interest on re¬ 
covery under Renegotiation Act was 
an appealable order. 

U.S.—U. S. V. Bonnell, aA.Wash., 180 
P.2d 146. 

(2) Under Servicemen's Readjust, 
ment Act, which made no provision 
for interest on claims thereunder. 
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while other judgments, orders, or decrees have been | held not appealable*^® So, a judgment that plaintiff 


question of allowance of interest on 
Judgment for such claim was ques¬ 
tion of law for trial court, and fail¬ 
ure to allow interest in original judg¬ 
ment was judicial ruling which could 
have been reviewed in usual way. 
U.S.—Gray v. Dukedom Bank, C.A. 

Tenn., 216 P.2d 108. 

Denial of right to present petition 

An order denying an undischarged 
trustee in bankruptcy the right to 
present a petition to have the court 
subject certain money to his claim 
has been held an appealable order, 
since he had an absolute right to be 
heard. 

U.S.—In re Federal Facilities Realty 

Trust, C.A.Ill., 220 P.2d 495. 

Judgment against remaining defend¬ 
ants 

Where pretrial orders eliminated 
all claims against Individuals who 
organized and controlled corporation, 
and. while no order of dismissal was 
entered in their favor, there remained 
no claims against them, so that they 
would classify as ‘'wild parties", that 
is, parties who no longer .served any 
purpose in the case, court’.s judgment 
against defendants remaining as par¬ 
ties to the issues was final judgment 
reviewable by court of appeals. 

U.S.—McKenney v. BufCelen Mfg. Co., 

C.A.Or., 232 F.2d 5. 

Betum of property seized 

(1) Application by defendant for 
return of property seized is an inde¬ 
pendent proceeding and the order re¬ 
fusing return of the property is final 
and appealable. 

U.S.—In re Mandel, D.C.N.Y., 44 F. 

Supp. 670. 

(2) Order restoring automobile, 
seized by Treasury Department Nar¬ 
cotics Bureau officers because of its 
use in transportation of narcotics, to 
its owner, was final and hence ap¬ 
pealable. 

U.S.—U. S. V. Heckinger, C.C.A.N.Y., 

163 F.2d 472. 

Beleaso of money deposited with 
clerk 

Where court entered order directing 
release of money deposited with clerk 
of court pursuant to agreement set¬ 
tling litigation, and order implicitly 
held that petitioner’s alleged attor¬ 
ney’s lien on such money, claimed un¬ 
der statutory law of state, was in¬ 
effectual, such order was appealable. 
U.S.—Borgmeier v. Stone, C.A.7, 233 

F.2d 818. 

Effeot of provision for accounting 

Judgment directing defendants to 
make proper conveyances of a one- 
tenth interest in leases, and providing 
that if defendant failed to execute 
conveyances the judgment would op¬ 
erate as such conveyances, was a 
final decision from which an appeal 
would lie, notwithstanding further 


provision for an accounting as to 
profits earned on properties and what 
additional properties, if any, were 
covered by such ten per cent Interest. 
U.S.—-Kasishke v. Baker, C.C.A.Okl., 
144 F.2d 384. 

96. U.S.—Glaser v. Hester, C.A.Cal., 
266 F.2d 394—Lumbermens Mut. 
Ins. Co. of Mansfield, Ohio v. Can- 
tex Mfg. Co., C.A.Ga., 262 F.2d 63— 

U. S. V. Burnett, C.A.Alaska, 262 F. 
2d 55—U. S V. Fauci, C.A.Mass., 242 
F.2d 237—Sorgel v. Commercial 
Credit Corp., C.A.Tex., 239 F.2d 416 
—Bergman v. Aluminum Lock 
Shingle Corp. of America, C.A.Okl., 
237 F.2d 386—Zwack v. Kraus Bros. 
& Co.. C.A.N.Y.. 237 F.2d 255—Net¬ 
tles V. General Acc. Fire & Life 
Assur. Corp., C.A.La., 234 F.2d 243 
—U. S. V. U. S. District Court for 
Eastern Dist. of Ark., Western Di¬ 
vision, C.A.Ark., 226 P.2d 238—St. 
Helen v. Wyman. C.A.9, 222 F.2d 
890—American Mach. & Metals v. 
De Bothezat Impeller Co., C.A.N.Y., 
173 F.2d 890—O’Malley v. Chrysler 
Corp.. C.C.A.Ill., 160 F.2d 35—Lack 
v. Western Loan & Bldg. Co., C.C.A. 
Cal., 146 F.2d 862, certiorari denied 
66 S.Ct. 1026, 324 U.S. 877, 89 L.Ed. 
1429—Matthews v. Correa, C.C.A.N. 
Y., 131 F.2d .597—Socuntic.s and Ex¬ 
change Commission v. Jones, C.C.A. 
N.Y., 86 F.2d 17, certiorari denied 
Jones V. Securities and Exchange 
Commission, 67 S Ct. 46, 299 U.S. 
581, 81 L.Ed. 428. 

D.C.—Cowhig V. National Military 

E. stablishment, 235 F.2d 817, 98 U.S. 
App.D.C. 320. 

Default Judgment 

U.S.—Pang-Tsu Mow v. Republic of 
China, 201 F.2d 3 95. 91 U.S.App.D. 
C. 324, certiorari denied 73 S.Ct. 
784, 346 U.S. 926, 97 L.Ed. 1366. 

Amendment or vacation of findings or 
oonclusions 

(1) Order denying a motion for an 
amendment of, or an addition to, 
findings of fact and conclusions of 
law is not appealable. 

U.S.—Shwab v, Doelz, C.A.Ind., 229 

F. 2d 749. 

(2) No appeal to court of appeals 
would lie from order denying motion 
to amend findings. 

U.S.—State Farm Mut. Auto. Ins. Co. 

V. Palmer, C.A.Ariz., 225 P.2d 876, 
reversed on other grounds 76 S.Ct. 
321, 360 U.S. 944, 100 L.Ed. 823— 
Segundo v. U. S., C.A.Cal., 221 F.2d 
296. 

(3) An order disposing of a motion 
for new trial or to vacate, amend, or 
modify the findings on which the 
judgment is based is not an appeal- 
able order. 

U.S.—U. S. V. Muschany, C.C.A.Mo., 
156 F.2d 196. 


Vuuo pro tUBO outry of Judgmaut 

Where the only appeal taken by de¬ 
fendant was from the district court's 
memorandum and findings of fact 
and law. Instead of the final decree 
subsequently entered, and the district 
court, after the time for appeal had 
passed, entered a nunc pro tunc or¬ 
der directing that the final decree be 
entered as of the date the court’s 
memorandum and findings of fact and 
law were entered, such order Is not 
appealable. 

U.S.—Rardin v. Messick. C.C.A.Ill., 78 
F.2d 643. 

Other decisions 

(1) Denial of a motion for leave to 
supplement a record. 

U.S.—Dempsey v. Guaranty Trust Co. 
of New York, C.C.A.Ill.. 131 F.2d 
103, certiorari denied 63 S.Ct. 761, 
318 U.S. 769, 87 L.Ed. 1139. 

(2) Order denying motion to amend 
the appearance in condemnation pro¬ 
ceeding. 

U.S.—Goodyear Farms v. U. S., C.A. 
Arlz., 241 P.2d 484. 

(3) Pretrial order as to Insurance 
coverage. 

U.S —Lumbermens Mut. Ins. Co. of 
Mansfield, Ohio v. Cantex Mfg. Co., 
C.A.Ga., 202 P.2d 63. 

(4) Order directing that city an¬ 
nexation election be held. 

U.S.—Bailey v. City of Anchorage, 
Alaska, C.A.AIaska, 219 F.2d 691. 

(5) Order restricting recoverable 
damages in anti-trust action to those 
suffered within one year of filing of 
complaint. 

U.S.—Delta Theatres, Inc. v. Para¬ 
mount Pictures, Inc., C.A.La., 259 
F.2d 563. 

(6) Order as to attorney's right to 
practice. 

U.S.—Virgin Islands Bar Ass’n v. 
Dench, C.A.Virgin Islands, 215 F.2d 
810. 

(7) Order denying motion of one 
claiming ownership of decedent’s es¬ 
tate to require administrator to file 
copies of prior proceedings. 

U.S.—French v. Jeffries, C.C.A.Ill., 
161 F.2d 97. 

(8) Order determining that union 
was liable to employer for damages 
for breach of collective bargaining 
agreement "the case to stand for a 
determination of the amount.’’ 

U.S.—International Broth, of Team¬ 
sters, Chauffeurs, Warehousemen 
and Helpers of America, Local Un¬ 
ion No. 26, A. F. L. V. W. L. Mead, 
Inc., C.A.Mass.. 230 F.2d 576, cer¬ 
tiorari dismissed International 
Broth, of Teamsters v. W. L. Mead 
Inc., 77 S.Ct, 21, 352 U.S. 802, 1 L. 
Ed.2d 37. 

(9) Adjudication that surety waa 
discharged from liability under per- 
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recover nothing and that defendant recover costs is 
a final decision and hence appealable.^®-^ 

An order making a substitution of attorneys final¬ 
ly determines the rights of the attorney for whom 
the substitution is made, and is one from which he 
can appeal 7 and an order denying a motion to 
disqualify an attorney from acting as such has been 
held appealable,®but other authority is to the con¬ 
trary.® An order vacating an assignment of 
counsel,®® or the action of the court in permitting 
an out-of-state firm to appear as counsel and par¬ 
ticipate in the trial of the case,®®*® is not appealable, 
because interlocutory and not final. An order strik¬ 
ing the name of an attorney from the roll of the 
court is appealable ;®®*i® but the action of a district 
court in denying an application for admission to its 
bar on an evaluation of the qualifications of the 
applicant under its rules is not appealable, not being 
a “decision.”®® !® 

An appeal does not lie from an order denying a 
motion for a directed verdict,®® and the denial of a 


36 C. S* 

motion for a summary judgment has been held not a 
final order.! An order denying a motion to enter 
final judgment has been held a final decision and ap¬ 
pealable;!-® but such an order has also been held 
not appealable.!-!® Where a party moves in the al¬ 
ternative for judgment notwithstanding the verdict 
and for a new trial, if the trial court grants judg¬ 
ment notwithstanding the verdict and denies the mo¬ 
tion for new trial, the party who obtained the ver¬ 
dict may appeal from that judgment.^ 

An order denying a motion for remand of a case to 
a state court is not final or appealable,^-® if stand¬ 
ing alone.2*!® 

Under the former statute of the District of Colum¬ 
bia, repealed May 24, 1949, particular orders or de¬ 
crees held final or otherwise appealable to, and re- 
viewable by, the court of appeals included the dis¬ 
trict court’s final approval of a sale under a deed of 
trust,“-!® an order of the district court revoking a 
license to do business as a bondsman in criminal 
cases in the District of Columbia,--2® and an order 


formance bond Riven by subcontrac¬ 
tor to contractor, without first de¬ 
termining whether subcontractor was 
liable to contractor. 

U.S.—Western Contracting Corp. v. 
National Sur. Corp., C.C.A.W.Va., 
163 F.2d 450. 

(10) Order directing secretary of 
state to Issue certificate of Identity, 
or other equivalent document, to en¬ 
able plaintiff to return to Hawaii for 
purpose of attending trial of his suit 
to obtain Judgment declaring him to 
be national of United States. 

TJ.S.—^Acheson v. Nobuo Ishimaru, C. 
A.Hawail, 185 F,2d 547, 

(11) Judgment reciting that "after 
these amounts are collected from the 
property owner and paid to plaintiff 
the court will render a personal Judg¬ 
ment for the unpaid balance with 
proper orders for levying and collect¬ 
ing general taxes for payment there¬ 
of." 

U.S.—City of Louisa v. Levi, C.C.A. 
Ky., 140 P.2d 612. 

96. B U.S.—^Donovan v. Jeffcott, C.C. 
A.Arlz.. 147 F.2d 198. 

Decisions as to costs generally see 
supra 8 290(28). 

97. U.S.~The Flush, C.C.A.N.T., 277 
F. 25, certiorari denied Bulk Oil 
Transports v. Thompson, 42 S.Ct. 
184, 257 U.S. 667, 66 L.Ed. 421. 

97.5 U.S.—Harmar Drive-In Theatre, 
Inc. V. Warner Bros. Pictures, Inc., 
C,A.N.Y., 239 P.2d 655, rehearing 
denied 241 F.2d 937, certiorari de¬ 
nied 78 S.Ct. 31, 356 U.S. 824, 2 L. 
Ed.2d 38. 

87.10 U.S.—Marco v. Dulles, C.A.N. 
263 F.2d 192—Fleischer v. Phil¬ 


lips. C.A.N.Y.. 264 F.2d 616, certio¬ 
rari denied Fleischer v. Benjamin, 
79 S.Ct. 1139, 369 U.S. 1002, 3 L.Ed. 
2d 1030. 

98. U.S.—Giordano v. City of Asbury 
Park, C.C.A.N.J., 91 F.2d 455, cer¬ 
tiorari denied 58 S.Ct. 267, 302 U. 
S. 746, 82 L.Ed. 676, rehearing de¬ 
nied 68 S.Ct. 363, 302 U.S. 779, 82 
L.Ed. 602. 

98.5 U.S.—Atchison. T. & S. F. Ry. 
Co. V, Jackson, C.A.Kan., 235 F.2d 
390. 

98.10 U.S.—Howard v. Wilbur, C.C. 
A.Ky., 166 F.2d 884. 

Review of suspension and disbarment 
generally see Attorney and Client § 
37. 

98.15 D.C.—Brooks v. Laws, 208 F. 
2d 18, 92 U.S.APP.D.C. 367. 

99. See supra S 290(20). 

1. See supra 5 290(25). 

1.5 Jurisdiction not reserved 

Where federal district court was 
finished with ca.se and did not reserve 
Jurisdiction for purposes of adjudi¬ 
cating further questions yet undeter¬ 
mined after denying motion to enter 
final Judgment, order denying motion 
to enter final Judgment was a final 
decision within meaning of statute 
permitting appeals therefrom. 

U.S.—In re Forstner Chain Corp., C.A. 
R.I., 177 F.2d 572. 

1.10 U.S.—Stcccone v. Morse-Star- 
rett Products Co., C.A.Cal., 191 F. 
2d 197, 

Motion after disagreement and die- 
charge of Jury 

U.S.—Dostal V. Baltimore &, O. R. Co., 
C.A.Pa.. 170 F.2d 116. 
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Answer to special interrogatories 

Order denying plaintiff’s motion 
for Judgment in accordance with an¬ 
swers to special interrogatories was 
not a final decision and no appeal 
could be taken therefrom: where 
Jury’s answer to special interroga¬ 
tory established insured’s right to 
recover premiums paid after becom¬ 
ing totally disabled, but general ver¬ 
dict made no allowance for premiums 
and trial court overruled Insured’s 
motion for Judgment in accordance 
with answers to special interroga¬ 
tories, insured should have appealed 
from the final Judgment and assigned 
as error the failure to grant his mo¬ 
tion, although motion was made after 
entry of judgment. 

U.S.—Wayne v. New York Life Ins. 

Co., C.C.A.MO., 132 F.2d 28. 

2. U.S.—^Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

2.5 U.S.—^Peterson v. Brotherhood 
of Locomotive Firemen and En¬ 
gl nomen, C.A.Ind., 208 l'\2d 567— 
Tinkoff V. Holly, C.A.Ill., 209 F.2d 
527—Lewis v. E. I. Du Pont De 
Nemours & Co., C.A.Ga., 183 F.2d 
29, 21 A.L.H.2d 767. 

2.10 U.S.—-Chicago, R. I. & P. R. Co. 
V. Stude, C.A.Iowa, 204 F.2d 116, 
rehearing denied 204 F.2d 964, af¬ 
firmed 74 S.Ct. 290, 346 U.S. 674, 98 
L.Ed. 317, rehearing denied 74 S. 
Ct. 612, 347 U.S. 924, 98 L.Ed. 1078. 
2.15 D.C.—^Ex parte Thomas, 114 F, 
2d 847, 73 App.D.C. 60. 

2.20 D.C.—In re Carter, 177 F.2d 75, 
86 U.S.App.D.C. 229, certiorari de¬ 
nied Laws V. Carter, 70 S.Ct. 260, 
338 U.S. 900, 94 L.Ed. 654. 
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refusing to quash a writ of nc exeat and directing 
that the writ continue in force.2-25 Particular or¬ 
ders, judgments, or decrees which were held not di¬ 
rectly revicwable on appeal or writ of error, or at 
least not appealable as a matter of right, included 
an order framing issues on the caveat of a will,2*30 
an order directing plaintiff, in an action by an at¬ 
torney against his client, to deliver certain papers to 
defendant without prejudice to plaintiff’s lien,2-35 
and an order striking from the files a suggestion of 
rights by an entity which was not a party and had 
not filed a petition to intervcnc.2-40 

A motion made at a pretrial conference, and de¬ 
nied, does not give rise to a reviewable issuc.2-45 

Proceeding in forma pauperis. The denial by a 
district court of a motion to proceed in forma 
pauperis is an appealable order.2 30 

§ 290(31). Decisions in Particular Actions or 
Proceedings 

Judgments, orders, or decrees in various actions and 
proceedings have been considered as final and appeal- 
able or as not final and therefore not appealable. 


In accordance with the general rule, a judgment 
or order which is not final, although made in a spe¬ 
cial proceeding, is not appealable.® An appeal will 
generally lie from a final judgment or decree deny¬ 
ing partition, or from a judgment or decree entered 
on the confirmation of the report of commissioners 
making a partition, and from other final judgments, 
orders, or decrees in partition suits or proceedings.^ 
The right of appeal in probate proceedings is statu¬ 
tory, and no appeal or writ of error will lie unless it 
is authorized by statute.® The appealability of vari¬ 
ous orders in probate proceedings, or concerning 
the administration of estates generally, has been 
adjudicated.®-® 

Whether judgments or orders with relation to ar¬ 
rest and bail in civil actions are appealable depends 
on the finality of the decision,® and an order refus¬ 
ing to vacate an order of arrest is not appealable 
as a final ordcr.*^ 

An appeal will lie from a final order or decree 
in a suit for an injunction as from other final orders 
or decrees,® but will not lie from interlocutory or- 


2.25 D.C.—Jacobson v. Jacobsen, 126 
F.2d 13, 75 U.H.App.D.C. 223. 

2.30 D.C.—Hutchins v. Hutchins, 40 
App.D.C. 180. 

2.35 D.C.—Dunning v. Harrah, 80 F. 

2d 535, 65 App.D.C. 92. 

2.40 D.C.—IT. S. V. Securities Corpo¬ 
ration General, 4 P.2d 619, 55 App. 
D.C. 256, affirmed White v. Me¬ 
chanics’ Securities Corporation, 46 

S.Ct. 116, 269 U.S. 283. 70 L.Ed. 
276. 

2.45 U.S.—Fleming v. Lawson, C.A. 

Wyo., 240 F.2d 119. 

2.50 U.S.—Roberts v. U. S. District 
Court for Northern Dlst. of Cal., 
Cal., 70 S.Ct. 954, 339 U.S. 844, 94 
L.Ed. 1326. 

Contra Williams v. McCulley, D.C. 

La., 131 P.Supp. 162. 

Denial enb silentio 
U.S.—^U. S. ex rel. Morris v. Radio 
Station WENR, C.A.Ill., 209 F.2d 
106. 

3. U.S.—Southern R. Co. v. Postal 
Tel. Cable Co., N.C., 93 F. 393, 36 
C.C.A. 366, affirmed 179 U.S. 641, 21 
S.Ct. 249, 45 L.Ed. 366. 

Appealability of orders and Judg¬ 
ments: 

In habeas corpus proceedings see 
Habeas Corpus S 109. 

Suspending and disbarring attor¬ 
neys see Attorney and Client § 
37. 

4 . U.S.—^East Coast Cedar Co. v. 
People’s Bank of Buffalo, N.C., 111 
F. 446, 49 C.C.A. 422. 

Dismissal of 1)111 of partition 
U.C.—Staub V. Staub, 47 App.D.C. 180. 


5. U.S.—-Sumi V. Young, Ark., 67 S. 

Ct. 438, 300 U.S. 251, 81 L.Ed. 627, 
rehearing denied 67 S.Ct. 667, 300 
U.S. 687, 81 L.Ed. 889. 

Statutes construed 

Statute providing that order made 
by district court In probate matters 
should be deemed a Judgment sub¬ 
ject to appeal in manner provided for 
appeals was not intended to permit 
appeals in probate matters without 
restriction and relieve them of re¬ 
quirements of statute prescribing cir¬ 
cuit court's appellate Jurisdiction. 
U.S.—Sumi V. Young, supra. 

5.5 Orders held not appealable 

(1) Generally. 

U.S.—French v. Jeffries, C.C.A.Ill., 161 
F.2d 97. 

(2) Where testamentary trustee 
sued to have district court take Ju¬ 
risdiction of trust, and court entered 
order taking supervision of adminis¬ 
tration of estate, but refused stay of 
proceedings, under Soldiers’ and Sail¬ 
ors’ Civil Relief Act, only concerning 
consideration of question as to 
whether court should receive account¬ 
ings and supervise administration 
and left way open for renewal of mo¬ 
tion to stay, should that become ap¬ 
propriate when account had been pre¬ 
sented, the orders were interlocutory 
and not appealable as final decisions. 
D.C.—Cammack v. Howard, 164 F.2d 

22, 81 U.S.APP.D.C. 22. 

(3) An order denying a motion to 
postpone distribution of personal es¬ 
tate of deceased provided legatee 
should furnish a bond was not a final 
order, but was an interlocutory order 
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from which an appeal could not be 
taken, since its operation was depend¬ 
ent on whether or not bond was fur¬ 
nished. 

D.C.—Hcngesbach v. Hengesbach, 130 
F.2d 838, 76 U.S.App.D.C. 209. 

(4) Failure of court to require ex¬ 
ecutrix, who was residuary legatee 
of estate, to file additional bond, was 
not an abuse of discretion from which 
an appeal would He. 

D.C.—Hawley v. Hawley, 114 F.2d 
605, 72 App.D.C. 357. 

(6) An order overruling a motion 
to vacate an order approving the 
executor’s account was not appeal- 
able. 

D.C.—Washington v. Fisher, 33 F.2d 
648, 69 App.D.C. 93. 

6. U.S.—McLennan v. U. S., C.C.A. 
Cal., 12 F.2d 607—Crooker v. Knud- 
sen. Cal., 232 F. 867, 147 C.C.A. 61. 

7. U.S.—Crooker v. Knudsen, supra. 

8. U.S.—Diggs V. Pennsylvania Pub¬ 
lic Utility Comml.ssion, C.A.Pa., 180 
F.2d 623—Securities and Exchange 
Commission v. Okin, C.C.A.N.Y., 137 
F.2d 862, 148 A.L.R. 1019—Speer v. 
Rural Special School Dist. No. 60 of 
Norphlet, Union County, C.C.A.Ark., 
100 P.2d 202—Barnet v. Conklin, C. 

C. A.Mo., 268 P. 177, certiorari de¬ 
nied 41 S.Ct. 376, 266 U.S. 670, 66 
L.Ed. 791. 

D.C.—Local Union No. 368 of Broth¬ 
erhood of Painters, Decorators and 
Paperhangers of America v. Barker 
Painting Co., 24 F.2d 879, 68 App. 

D. C. 81. 

3 C.J. p 558 note 6. 
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ders or decrees.®*® 

In a civil contempt proceeding, an adjudication 
of contempt for a violation of an injunction is mere¬ 
ly interlocutory and, hence, not appealable to the 
court of appeals,unless, as stated infra § 291(1), 
it can be said that it grants or continues an injunc¬ 
tion. However, it has been held that an order dis¬ 
missing proceedings for the punishment of a party 
for contempt in violating an injunction is a final 
order.S-l® 

Arbitration. An order appointing arbitrators is 
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final and appealablc.®*20 An order directing arbi¬ 
tration is final and appealable where it is the full 
relief sought and is not merely a step in the judicial 
enforcement of a claim or auxiliary to the main ac¬ 
tion ;®*25 on the other hand, an order to arbitrate is 
interlocutory and, therefore, not appealable where it 
is made in a lawsuit in which, in the normal course 
of judicial procedure, there will be a later final or¬ 
der or judgment from which an appeal may be taken 
by a person aggrieved by the prior order to arbi¬ 
trate.®*®® In addition, an order granting defcnd- 


Appeals from Interlocutory orders as 
to Injunctions see Infra § 291(1). 

Xiibel for mandatory injunction 

(1) Order dismissing libel for man¬ 
datory injunction under the Long¬ 
shoremen’s Compensation Act was a 
final decision and, hence, was appeal- 
able. 

U.S.—Liberty Mut. Ins. Co. v. Pills- 
bury, C.C.A.Cal., 154 F.2d 559. cer¬ 
tiorari denied 67 S.Ct. 47, 329 U.S. 
717, 91 L.Ed. 622. 

(2) However, a subseauent decree 
purporting to dismiss libel was not 
a final decision and, hence, not ap¬ 
pealable. 

U.S.—-Liberty Mut. Ins. Co. v. Pllls- 
bury, supra. 

irnfair competition 

In action to enjoin acts of unfair 
competition, where hearing In dis¬ 
trict court was on plaintiff’s motion 
for preliminary injunction, but par¬ 
ties stipulated that affidavits filed 
should be treated as depositions and 
that hearing on motion should be 
treated as final hearing, decree was 
appealable final judgment. 

U.S.—Neuhoff, Inc., v. Neuhoff Pack¬ 
ing Co., C.C.ATenn., 167 F.2d 459. 

Orders h^d appealable 

(1) Generally. 

U.S.—Chugach Elec. Ass*n v. City of 
Anchorage. C.A.Alaska, 214 F.2d 110 
—Bowles V. Franceshini, C.A.Puer- 
to Rico. 145 F.2d 610. 

<2) An order dismissing complaint 
for an injunction. 

D,C.—Safeway Stores v. Coe, 136 F. 
2d 771, 78 U.S.App.D.C. 19, 148 A. 
L.R. 782. 

8.5 Bestralalag order is not final ap¬ 
pealable order. 

U.S.—St. Helen v. Wyman, C.A.9, 222 
F.2d 890. 

Orders held not appealable 

(1) In suit for Injunction against 
infringement of copyright, district 
judge's injunction, even though prop¬ 
erly titled a “permanent injunction,” 
was not a final decision. In that there 
still remained In the district court 
to dispose of so much of the com¬ 
plaint as sought an award of dam- 
agea» 


U.S.—Chappell & Co. v. Palermo Cafe 
Co., C.A.Mass., 249 F.2d 77. 

(2) Dismissal to dissolve an in¬ 
junction enjoining defendants from 
use of a trade-mark, without preju¬ 
dice of a motion for reference to the 
court of appeals, was not a final deci¬ 
sion. 

U.S.—Sun-Maid Raisin Growers of 
Cal. V. California Packing Corp., C. 
A.Cal., 244 F.2d 895. 

(3) Order dismissing portions of 
counterclaim seeking injunctive and 
other relief for anti-trust law viola¬ 
tion was interlocutory and not ap¬ 
pealable. 

U.S.—Packard Motor Car Co. v. Gem 
Mfg. Co., C.A.Ill., 187 F.2d 65, cer¬ 
tiorari dismissed 72 S.Ct. 92, 342 

U. S. 802, 96 L.Bd. 607. 

(4) Order vacating interlocutory 
decree which granted permanent in¬ 
junction and other relief, and order 
overruling motion to vacate order to 
vacate, were interlocutory orders 
from which no appeal would lie. 

U.S.—Fidelity Trust Co. v. Board of 

Ed. of City of Chicago, C.A.Ill., 174 
F.2d 642. 

I 

8.10 U.S.—In re Merchants' Stock & 
Grain Co., Mo.. 32 S.Ct. 339, 223 U. 
S. 639, 56 L.Ed. 584. 

Plomb Tool Co. v. Fayette R. 
Plumb. Inc., C.A.Cal., 171 F.2d 945. 
Appealability of judgments and or¬ 
ders In contempt proceedings to 
court of appeals: j 

Generally see Contempt § 114. 

For violation of injunctions gener¬ 
ally see Injunctions i 275. 

8.15 U.S.—McCall Co. v. Bladworth, 
C.C.A.Conn.. 290 F. 366. | 

8.20 U.S.—Krauss Bros. Lumber Co. 

V. Louis Bossert & Sons, C.C.A.N.Y., 
62 F.2d 1004. 

8415 U.S.—Goodall-Sanford, Inc. v. | 
United Textile Workers of Amer¬ 
ica, A. F. L. Local 1802, Me., 77 S. 
Ct. 920, 353 U.S. 660, 1 L.Ed.2d 1031 
—Textile Workers Union v. Lincoln 
Mills of Ala., 77 S.Ct. 923, 353 U.S. 
448, 1 L.Ed.2d 972. 

Test 

Order is appealable where, in the 
normal course of judicial procedure, 
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it Will not be followed by another 
judicial order which will be required 
to carry the arbitration award Into 
effect. 

U.S.—Rogers v. Scherlng Corp., C.A. 
N.J., 262 F.2d 180. 

Orders held appealable 

(1) Generally. 

U.S.—Parr & Co. v. Cia, Interconti¬ 
nental de N.avegaclon De Cuba, C.A. 
N.Y., 243 P.2d 342—In re Canadian 
Gulf Line, C.C.A.N.Y., 98 F.2d 711. 

(2) Decree, under Taft-Ilartley 
Act, ordering enforcement of arbitra¬ 
tion provision in collective bargain¬ 
ing agreement was an appealable 
final decl.sion. 

U.S.—Goodall-Sanford, Inc. v. United 
Textile Workers of America, A. P. 
L. Local 1802, Me., 77 S.Ct. 920, 353 
U.S. 550, 1 L.Ed.2d 1031—Textile 
Workers Union v. Lincoln Mills of 
Ala., 77 S.Ct. 923, 353 U.S. 448, 1 
L.Ed.2d 972. 

(3) Where original order to arbi¬ 
trate was final and appealable, later 
order in same case vacating award 
resulting from original order to arbi¬ 
trate was also final and appealable, 
even though its effect was to leave 
in force for future observance by par¬ 
ties prior order of court directing ar¬ 
bitration. 

U.S,—Rogers v. Scherlng Corp., C.A. 
N.J., 262 F.2d 180. 

(4) In proceeding brought to com¬ 
pel arbitration, order denying motion 
to compel respondent to proceed to 
arbitration was a final order for pur¬ 
poses of appeal. 

U.S.—^Davenport v. Procter & Gam¬ 
ble Mfg. Co., C.A.N.Y., 241 F.2d 611, 
63 A.L.R.2d 1350. 

(5) Where arbitration agreement 
contained no provision whereby court 
under act would be authorised to en¬ 
ter summary Judgment on arbitra¬ 
tors’ award, district court’s order di¬ 
recting that arbitration proceed with¬ 
in district in accordance with agree¬ 
ment was a final order, and was ap¬ 
pealable. 

U.S.—Continental Grain Co. v. Dant 
& Russell, C.C.A.Or., 118 F.2d 967. 

8.30 U.S.—^Rogers v. Sobering Corp., 
aA.N.J.. 262 F.2d 180. 
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ant’s motion for a stay of proceedings pending arbi¬ 
tration in a suit for an injunction restraining de¬ 
fendant from proceeding with arbitration is inter¬ 
locutory and, hence, not appealable.8-35 Various 
other orders in arbitration proceedings have been 

held appealablc^ '^o or not appcalablc.^-^^ 

Attachment and garnishment. As a rule, judg¬ 
ments or orders in attachment proceedings arc sub¬ 
ject to appeal if they are hnal,^ but not if they are 
merely interlocutory,^® or if they are discretion- 
ary.ii It is generally held that an appeal will not 
lie from or to an order made before final judgment 
either dissolving, quashing, or abating an attach¬ 
ment, or vacating a levy thereof, ^2 and orders on 
motions to quash an attachment have sometimes 
been held not appealable or reviewable because dis- 
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cretionary.i3 

If the judgment or order is a final one and not 
discretionary, appeal will lie as in other cases of 
final judgment, and in a number of cases orders 
finally dissolving or discharging an attachment have 
been held appealable as final judgments in the at¬ 
tachment proceeding, although the main action is 
still pending.i^ ^ judgment in favor of intervening 
or interpleading claimants in an attachment suit is 
final and appealable.^5 

Eminent domain. Generally, a condemnation pro¬ 
ceeding is reviewable in the court of appeals only on 
an order or judgment disposing of the whole case, 
and adjudicating all rights, including ownership 
and just compensation, as well as the right to the 
property.^®-® Consequently, a judgment of condem- 


Orders held not appealable 

(1) Gonerally. 

U.S.— Sohoenamsgniber v. Hamburg 
Amorican Line, Cal., 55 S.Ct. 475, 
291 U.S. 454, 79 I.Kd. 989. 

In re Pahlberg Petition, C.C.A.N. 
Y., 131 F.2d 9G8. 

(2) Order overruling motion to 
compel arbitration pursuant to stat¬ 
ute in proceeding to secure arbitra¬ 
tion without dismissing the petition. 
D.C.—John Thompson Beacon Win¬ 
dows, Limited v. Ferro, Inc., 232 F. 
2d 366, 98 U.S.App.D.C. 109. 

(3) Order denying motion to com¬ 
pel arbitration under one count of ac¬ 
tion and for stay of proceedings un¬ 
der another count pending arbitra¬ 
tion. 

U.S.—Turkish State Railways Admin¬ 
istration V. Vulcan Iron Works, C. 
A.Pa., 230 P.2d 108. 

(4) Order vacating prior arbitra¬ 
tion award and directing resubmis¬ 
sion to new arbitrators. 

U.S.—Stathos V. Arnold Bernstein S. 
S. Corp., C.A.N.Y., 202 F.2d 625. 
(6) An order confirming an arbitra¬ 
tion award, wherein the court ex¬ 
pressly retained jurisdiction to make 
a later determination of two ques¬ 
tions of law which had been reserved 
in the award, did not terminate the 
action and hence was not appealable 
as a final decision. 

U.S.—School Dist. No. 5 v. Lundgren, 
C.A.Or., 259 P.2d 101. 

8.35 U.S.—Armstrong-Norwalk Rub¬ 
ber Corp. V. Local Union No. 283, 
United Rubber, Cork, Linoleum and 
Plastic Workers of America, C.A. 
Conn., A.F.L.-C.I.O., 269 F.2d 618— 
Wilson Brothers v. Textile Work¬ 
ers Union of America, CIO, C.A.N. 
Y., 224 F.2d 176, certiorari denied 
76 S.Ct. 70. 360 U.S. 834, 100 L.Ed. 
746. 

Appealability of orders granting or 
denying stay of proceedings pend¬ 
ing arbitration see infra S 291(2). 


8.40 Avard set aside 

An order setting aside an award 
made on a submission In pais is usu¬ 
ally appealable. 

U.S.—Nolan v. Colorado Cent. Consol. 
Min. Co.. Colo.. 63 F. 930, 12 C.C.A. 
585. 

8.45 U.S.—School Dist. No. 5 v. 
Lundgren, C.A.Or., 259 F.2d 101. 

9. U.S.—McDermott v. Hayes, Mass., 
197 F. 129, 116 C.C.A. 553. 

3 C.J. p 648 note 11. 

Orders held appealable 

(1) Order overruling motions to 
dis.solve and discharge attachment 
and to quash subpoena duces tecum. 
U.S—Sale V. U. S., C.A.Mo., 228 F.2d 

682, certiorari denied 76 S.Ct. 650. 
350 U.S. 1006, 100 L.Ed. 868. 

(2) Order of district court that 
plaintiffs were liable in certain 
amount to United States marshal as 
costs of suit for costs covering 
charges for storage of attached prop¬ 
erty after attachment was discharged 
pursuant to statute, and that if plain¬ 
tiffs should fail to pay such amount 
into registry of court, execution 
should issue and action should be dis¬ 
missed with prejudice. 

U.S.—Koster & Wythe v. Massey, C.A, 
Guam, 262 F.2d 60. 

10. U.S.—Assets Collecting Co. v. 
Barnes-Klng Dev. Co.. N.Y.. 209 F. 
206, 126 C.C.A. 300. 

3 C.J. p 548 note 12. 

11. U.S.—Assets Collecting Co. v. 
Barnes-King Dev. Co., supra. 

la. U.S.—Atlantic Lumber Co. v. L. 
Bucki & Son Lumber Co., Fla., 92 
F. 864, 35 C.C.A. 69. 

3 C.J. p 550 note 22. 

13. U.S.—Assets Collecting Co. v. 
Barnes-Klng Dev. Co., N.Y., 209 
F. 206, 126 C.C.A. 300. 

14. U.S.—Republic of Italy v, De 
Angelis, C-A.N.Y., 206 F.2d 121. 

McDermott v. Hayes, Mass., 197 
P. 129, 116 C.C.A. 653. 

877 


D.C.—Prank v. Malone, 126 F.2d 651, 
75 U.S.App.D.C. 296. 

3 C.J. p 551 note 26. 

Collateral order doctrine applicable 

Such an order is appealable under 
the collateral order doctrine, since it 
finally determines a claim of ri^ht, 
separable from, and collateral to, 
rights asserted in the action, too im¬ 
portant to be denied review and too 
independent of the cause itself to re¬ 
quire that appellate consideration be 
deferred until the whole case is ad¬ 
judicated. 

U.S.—Glaser v. North Am. Uranium & 
Oil Corp., C.A.N.Y., 222 F.2d 552. 

15. U.S.—McDermott v. Hayes, 
Mass., 197 F. 129, 116 C.C.A. 553-— 
Salmon v. Mills, Ind.Terr., 66 P. 
32, 13 C.C.A. 372. 

15.5 U.S.—Catlin V. U. S., Ill., 66 S. 
Ct. 631, 324 U.S. 229. 89 L.Ed. 911. 

U. S. v. Certain Real Estate Ly¬ 
ing on the South Side of Broad St., 
City of Nashville, Tenn., C.A.Tenn., 
217 P.2d 920—U. S. v. Rlohard.son. 
C.A.Tex., 204 F.2d 552—Town of 
Clarksville, Va. v. U. S,, C.A.Va., 
198 F.2d 238, certiorari denied 73 
S.Ct. 496, 344 U.S. 927. 97 L.Ed. 714 
—U. S. V. Kansas City, Kan., C.C.A. 
Kan., 159 P.2d 125. 

20 C.J. p 1096 note 27. 

Decisions reviewable in condemnation 
proceedings generally see Eminent 
Domain § 347. 

Statutory ozcoptloa 
Interlocutory order, finding that 
owners of mine were entitled to ap¬ 
propriate certain rights in adjoining 
property and appointing commission¬ 
ers, held appealable notwithstanding 
general rule under provisions of 
Alaska statute. 

U.S.—Northern Mining & Trading Co 
V. Alaska Gold Recovery Co., C.C.A 
Alaska, 20 F.2d 6. 
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nation is not appealable where damages remain to 
be assessed.^^*^® It is now settled that the condem¬ 
nation statute which, as discussed in Eminent Do¬ 
main § 221, permits the United States to take title 
to, and possession of, land sought to be condemned 
by filing a declaration of taking any time before 
final judgment, does not alter the general rule relat¬ 
ing to appeals in condemnation proceedings, and 
that, therefore, a judgment on a declaration of tak¬ 


ing which postpones the issue of compensation for 
future determination is not a final appealable judg¬ 
ments®*^® Similarly, an order vacating a declara¬ 
tion of takingS®-20 and a refusal to vacate an order 
entered on a declarations®*^^ are not appealable. 

The appealability of various other orders and 
judgments in condemnation proceedings has been 
adjudicated.s®-®® 


16.10 U.S.—Southern Ry. Co. v. 

Postal Tel. Cable Co., N.C., 21 S.Ct. 
249, 179 U.S. 641, 46 L.Rd. .355. 

U. S. V. 93.970 Acres of Land, 
More or Less. Situate in Cook 
County, Ill., C.A.111.. 268 F.2d 17— 
Goodyear Farms v, U. S., C.A.Ariz., 
241 F.2d 484. 

20 C.J. p 1097 note 28. 

Order directing' detemlaatlon 

An order in condemnation proceed¬ 
ing by the United States directing 
that compensation be determined by 
the courts rather than by commis¬ 
sioners was Interlocutory, since no 
compensation had been determined 
when appeal was taken, and appeal 
therefrom would be dismissed. 

U.S.—Catlln V. U. S., Ill., 65 S.Ct. 631. 
324 U.S. 229, 89 L.Ed. 911. 

U. S. V. 243.22 Acres of Land in 
Town of Babylon, Suffolk County, 
C.C.A.N.T., 129 F.2d 678, certiorari 
denied Lambert v. U. S., 63 S.Ct. 
441, 317 U.S. 698, 87 L.Ed. 668. 

15,15 U.S.—Catlin v. U. S., Ill., 65 
S.Ct. 631, 324 U.S. 229, 89 L.Ed. 911. 

McKendry v. U. S., C.A.Cal., 219 
F.2d 357—U. S. v. Certain Parcels 
of Land in Borough of Manhattan, 
City and State of New York, C.A. 
N.Y., 179 P.2d 301—U. S. v. Kan¬ 
sas City, Kan., C.C.A.Kan., 169 F. 
2d 126—Poison Logging Co. v. U. 
S., C.C.A.Wash., 149 F.2d 877—Dade 
County, Fla., v. U. S., C.C.A.Fla., 
142 F.2d 230—Turnbull v, U. S., C. 
C.A.Mich., 139 F.2d 126. 

Thibodo v. U. S., D.C.Cal., 134 F. 
Supp. 88. 

Bale la earlier cases 

In some earlier cases. It was held 
that such Judgments were appealable 
under the reasoning that if appeal 
were postponed until after damages 
were assessed, the United States 
could, in the interval, enter on the 
land and erect structures thereon or 
otherwise so act as to alter the sta¬ 
tus substantially. 

U.S.—Puerto Rico Ry. Light & Power 
Co. V. U. S.. C.C.A.Puerto Rico, 181 
P.2d 491—U. S. V. 243.22 Acres of 
Land in Town of Babylon, Suffolk 
County, N. Y., C.C.A.N.Y., 129 F.2d 
678, certiorari denied Lambert v. 
U. S.. 63 S.Ct. 441, 317 U.S. 698, 87 
L.Ed. 558. 

IBOO U.S.—In re U. S., CA..Fla., 267 
F.2d 844. 


15.25 U.S.—^U. S. V. Kansas City, 
Kan., aC.A.Kan., 169 P.2d 125. 

15.30 Orders sad jodgments held ap- 
pealable 

(1) Generally. 

U.S.—U. S. V. River Rouge Improve¬ 
ment Co., Mich.. 46 S.Ct. 144, 269 
U.S. 411, 70 L.Ed. 339. 

U. S. V. 93.970 Acres of Land, 
More or Less, Situate in Cook Coun¬ 
ty, Ill., C.AIll., 268 F.2d 17—Burk¬ 
hart V. U. S.. C.A.Wash.. 227 F.2d 
659—Town of Clarksville, Va. v. U. 
S.. C.A.Va., 198 F.2d 238. certiorari 
denied 73 S.Ct. 495, 344 U.S. 927, 97 
L.Ed. 714. 

(2) Order and decrees dismissing 
condemnation proceedings are final 
Judgments which are appealable. 

U.S.—U. S. V. Certain Real Estate Ly¬ 
ing on the South Side of Broad St., 
City of Nashville, Tenn., C.A.Tenn., 
217 P.2d 920—Simons v. U. S., C.C. 
A.Wash., 162 F.2d 906. 

(3) Where decree decides right to 
property in contest and directs it to 
bo delivered by defendant to plaintiff 
or to be sold or directs defendant to 
pay certain sum to plaintiff, and 
plaintiff is entitled to have such de¬ 
cree carried Immediately into execu¬ 
tion, such decree must be regarded 
as final and appealable to that extent. 
U.S.—U. S. V. Certain Real Estate Ly¬ 
ing on the South Side of Broad St., 
City of Nashville, Tenn., supra. 

(4) Order denying motion to va¬ 
cate Judgment in condemnation pro¬ 
ceeding for lack of service on mov¬ 
ant, or for fraud in procurement of 
Judgment, or for mistake, inadvert¬ 
ence, and misunderstanding is appeal- 
able. 

U.S.—Taylor v. U. S., C.C.A.Okl., 146 
F.2d 641—State Tax Commission of 
Utah v. U. S., C.C.A.Utah, 136 F.2d 
903. 

(5) Similarly, denial of motion to 
vacate default Judgment on such 
grounds is appealable. 

U.S.—Hopkins V. McClure, C.C.A.Okl., 
148 F.2d 67. 

(6) Judgment that state had no ti¬ 
tle to land taken by federal govern¬ 
ment under declaration of taking and 
was not entitled to funds deposited 
in court was appealable when only 
matter presented for decision was 
ownership of land. 
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U.S.—state of Texas v. Harris Coun¬ 
ty Houston Ship Channel Nav. 
Dist., C.C.A.Tex., 168 F.2d 861— 
State of Texas v. Chuoke, C.C.A. 
Tex,, 164 P.2d 1, certiorari denied 
67 S.Ct. 46, 329 U.S. 714, 91 L.Ed. 
620. 

(7) Final order confirming or re¬ 
fusing to confirm commissioners* 
award is appealable. 

U.S.—U. S. V. Hess, C.C.A.Mo., 71 F. 
2d 78. 

Orders a&d Judgments held not ap¬ 
pealable 

(1) Generally. 

U.S.—Burkhart v. U. S., C.A.Wash, 
210 P.2d 602—U. S. v. Tavares 
Const. Co.. C.A.Cal., 175 F.2d 379— 

U. S. V. Muschany, C.C.A.Mo., 156 
F.2d 196—Board of Sup'rs of Rock¬ 
land County V. Knickerbocker Ice 
Co., C.C.A.N.Y., 80 F.2d 248—U. S. 

V. Bouchard, C.C.A.Vt., 64 F.2d 4 82 
—Ellis V. U. S., C.C.A.Mass., 59 F. 
2d 729. 

(2) Order denying petition to set 
aside order dismissing condemnation 
proceedings. 

U.S.—Simons v. U. S., C.C.A.Wash., 
162 F.2d 906. 

(3) Order denying motion to va¬ 
cate judgment in condemnation pro¬ 
ceedings. 

U.S.—Taylor v. U. S., C.C.A.Okl., 145 
F.2d 641—State Tax Commission of 
Utah V. U. S., C.C.A.Uta,h, 136 F.2d 
903. 

(4) Order denying motion to va¬ 
cate default Judgment in condemna¬ 
tion proceedings. 

U.S.—Hopkins V. McClure, C.C.A.Okl., 
148 F.2d 67. 

(5) Abatement order which simply 
withdrew and suspended judicial as¬ 
sistance which federal government 
had invoked ex parte against defend¬ 
ant in condemnation proceedings, and 
which had as its purpose staying the 
proceeding until the government com¬ 
plied with discovery process. 

U.S.—^U. S. V. Richardson, C.A.Tex., 
204 F.2d 652. 

(6) Portion of Judgment denying 
defendant landowners* motion attack¬ 
ing sufficiency of complaint. 

U.S.—U. S. V. Catlin. C.C.A.Ill., 142 

F.2d 781, affirmed 66 S.Ct. 631, 824 
U.S. 229, 89 L.Bd. 911. 
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Receivers^ etc. Except as provided by statute, see over to the receiver.^^*® 
infra § 291(1), an appeal will not lie from mere in¬ 
terlocutory, discretionary, or administrative orders However, an appeal will lie from final orders 
or decrees in receivership or trustee proceedings,^® or decrees affecting substantial rights, either of 

such as orders as to payments to or by the receiv- the parties to the proceedings, of the receiver or 

er,i7 and orders directing that specified books of trustee, or of intervening third persons claiming 

account, inventories, and other documents be turned rights in the property,such as an order refusing 


16. U.S.—Belleair Hotel Co. v. Ma¬ 
bry, C.C.A.Fla., 109 F.2d 390--Des| 
Arc & Powhatan Bridge Co. v.I 
Austin Bridge Co., C.C.A.Ark., 94 F. 
2d 494—Rheinberger v. Security 
Life Ins. Co. of America, C.C.A.I11., 
72 F.2d 147—Miller v. Pyrites Co., I 
C.C.A.Md., 71 F.2d 804, certiorari 
denied 55 S.Ct. 121, 293 U.S. 604, 79 
Ij.Ed. 69G, rehearing denied 55 S.Ct. 
208, 293 U.S. 632. 79 L.Ed. 717, cer¬ 
tiorari denied Merrell v. Pyrites 
Co.. 55 S.Ct. 121, 293 U.S. 604, 79 L. 
Kd. 696, rehearing denied 55 S.Ct. 
208. 293 U.S. 632, 79 L.Ed. 717— 
Christian v. R. Hoe & Co., C.C.A.N. 
Y., 63 F.2d 218—Grand Beach Co. 
V. Gardner, C.C.A.Mich., 34 F.2d 836 
—In re New England Oil-Reflnlng 
Co. C.C.A.Mass., 9 F.2d 344— 
Rubaiz V. Tucson Gas, Electric 
Light & Power Co., C.C.A.ArIz., 280 
F. 267—Guardian Trust Co. v. 
Shedd, Mo., 240 F. 689, 153 C.C.A. 
487. 

3 C.J. p 578 note 71. 

Orders and judgments held not ap¬ 
pealable 

(1) Generally. 

U.S.—Salisbury v. Ruggicrl, C.A.Cal,, 
197 F.2d 942—Brotherhood of Loco¬ 
motive Firemen and Enginemon v. 
Kenan. C.C.A.Fla., 87 F.2d 651, cer¬ 
tiorari denied 57 S.Ct. 790, 301 U.S. 
687, 81 L Ed. 1344. 

(2) .Judgment holding open the dis¬ 
charge of a receiver pending deter¬ 
mination of other final accounting.s of 
all receiverships in the cause, and 
pending determination of reserved is¬ 
sues. 

U.S.—Phelan v. Middle States Oil 
Corp., C.A.N.Y., 210 F.2d 360. 

(3) Order of district court denying 
a motion to dismiss complaint in suit 
to foreclose real estate mortgage. 
U.S.—Garden Homes, Inc. v. U. S., C. 

A.N.H., 200 F.2d 299. 

(4) Order denying petition of 
stockholder to vacate receivership of 
corporation. 

U.S.—Coskery v. Roberts & Mander 
Corp., C,A.Pa., 189 F.2d 234. 

(5) District court's order dismiss¬ 
ing nonassenting debenture holder’s 
petition seeking full payment after 
Supreme Court had invalidated corpo¬ 
ration’s reorganization in suit by oth¬ 
er debenture holders. 

U.S.—First Nat. Bank of Cincinnati 
V. Waters, C.C.A.Pa., 82 F.2d 339. 

(6) Order making allowances to re¬ 
ceivers and their attorneys. 


U.S.—King V. Hiawatha Silk Mills, C. 
C.A.N.Y., 296 F. 907. 

<7) Where action was one against 
two rival claimants to same fund, a 
ruling that receiver for one of the 
asserted owners had no title thereto 
was not a final Judgment from which 
an appeal would lie. 

U.S.—Clark v. Taylor. C.C.A.N.Y.. 163 
F.2d 940. 

Appeal by receiver 

A receiver is not entitled to appeal 
from an order directing him to deliv¬ 
er property to the Intervener, but oth¬ 
er parties joined as respondents in 
the petition were entitled to appeal. 
U.S.—Kirkpatrick v. Eastern Milling 
& Export Co., C.C.N.J., 135 F. 151. 

17. U.S.—Heinze v. Butte & Boston 
Cons. Min. Co., Mont., 129 F. 337, 
64 C.C.A. 15. 

3 C.J. p 578 note 72. 

Amounts deposited under leases 
Order requiring mortgagor in mort¬ 
gage foreclosure suit to turn over to 
receiver amounts deposited by ten¬ 
ants under lease contracts was not 
final. 

U.S,—^Waylyn Corp. v. Casalduc, C.A., 
Puerto Rico, 219 F.2d 888. 

Order held appealable 
U.S.—Pennsylvania Co. for Ins. on 
Lives and Granting Annuities v. 
Philadelphia Co., C.C.A.Pa., 266 F. 
1 . 

17.5 U.S.—Garden Homes, Inc., v. U. 
S., C.A.N.H., 200 F.2d 299. 

18. U.S.—Dan & Russell v. J. D. 
Halstead Lumber Co., C.C.A.Cal., 
103 P.2d 306—Robbins v. Newberg, 
C.C.A.Alaska, 85 P.2d 754—Gelberg 
V. Richardson, C.C.A.Cal., 82 F.2d 
314 — ^West V. Radlo-Keith-Orpheum 
Corporation, C.C.AN.Y., 70 F.2d 
621—Gaston v. Rutland R. Co., C. 
C.A.Vt., 36 F.2d 686, certiorari de¬ 
nied 50 S.Ct. 246, 281 U.S. 728, 74 
L.Ed. 1146—Franz v. Buder, C.C.A. 
Mo.. 34 F.2d 353—Rector v. U. S., 
C.C.A.Okl., 20 F.2d 845—Krietmeyer 
V. Hemphill, C.GA.Fla., 19 F.2d 
613, certiorari denied Brown v. 
Krietmeyer, 48 S.Ct. 117, 276 U.S. 
496, 72 L.Ed. 392—In re New Eng¬ 
land Oil-Reflning Co., C.C.A.Mass., 
9 F.2d 344—American Brake Shoe 
& Foundry Co. v. New York Rys. 
Co., C.C.A.N.Y., 282 F. 523, appeal 
dismissed Eighth Ave. R. Co. v. 
Hedges, 43 S.Ct. 704, 262 U.S. 736. 
67 L.Ed. 1207—Adler v. Seaman, C. 
C.A.MO., 266 F. 828, certiorari de¬ 
nied Seaman v. Adler, 41 S.Ct. 218. 
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254 U.S. 655, 65 L.Ed. 460. and ap¬ 
peal dismissed 41 S.Ct. 320, 254 U. 
S. 621, 65 L.Ed. 443—Gas & Electric 
Securities Co. v. Manhattan & 
Queens Traction Corporation, C.C. 
A.N.Y., 266 F. 625, appeal dis¬ 

missed Begg V. City of New York, 
43 S.Ct. 613, 262 U.S. 196, 67 L. 
Ed. 946—Bankers’ Trust Co. v. 
Missouri, K. & T. Ry. Co.. Mo.. 261 
F. 789. 164 C.C.A. 23—Texas Co. v. 
International & G. N. Ry. Co., Tex., 
237 F. 921, 160 C.C.A. 571, certio¬ 
rari denied Central Trust Co. of 
New York v. Texas Co., 37 S.Ct. 
475, 243 U.S. 647, 648, 61 L.Ed. 945 
—Empire Trust Co. v. Brooks, Tex., 
232 F. 641, 146 C.C.A. 667, certiorari 
denied Brooks v. Empire Trust Co., 
37 S.Ct. 480, 243 U.S. 655, 61 L.Ed. 
948, and appeal dismissed 38 S.Ct. 
3 33, 245 U.S. 634, 62 L.Ed. 522— 
Kansas City Southern Ry. Co. v. 
Lusk, Mo., 224 F. 704, 140 C.C.A. 
244—Odell v. H. Battorman Co., N. 
Y., 223 F. 292, 138 C.C.A. 534. 

Illinois Printing Co. v. Electric 
Shovel Coal Corporation, D.C.Ill., 
20 F.Supp. 181. 

3 C.J. p 679 note 76. 

Orders held final and appealable 

(1) Decree fixing the amount and 
priority of claims against an insol¬ 
vent corporation, and ordering a dis¬ 
tribution of the fund arising from a 
sale of its property. 

U.S.—Halsted v. Forest Hill Co., C.C. 
A.W.Va.. 109 F. 820—Hoffman v. 
Knox, Va., 50 F. 484, 1 C.C.A. 636. 

(2) Order authorizing a railroad 
receiver to issue certificates and pro¬ 
viding that they shall be a lien on 
the property prior to preexisting 
liens. 

U.S.—Bibber-Whit© Co. v. White 
River Valley Electric R. Co., Vt., 
115 F. 786, 63 C.C.A. 282. 

(3) Decree In receivership pro¬ 
ceeding, which adjudicated the spe¬ 
cific amounts of mortgage debts due 
mortgagee bank, determined tax pri¬ 
orities asserted by the government 
of Puerto Rico, and provided that all 
matters not disposed of were re¬ 
served for further adjudication, that 
any party might apply to the court 
for further relief with respect to 
matters not specifically provided for, 
and that for the purpose of making 
any further order the term of court 
was continued, was a final decree and 
was appealable with respect to the 
tax priorities. 

U.S.—^People of Puerto Rico v. Bank 



§§ 290(31)-290(a2) FEDERAL COURTS 


to permit a creditor to intervene in proceedings in 
which a receiver has been appointed,or an order 
granting a receiver’s petition that additional credi¬ 
tors be joined as plaintiffs ,20 or authorizing the re¬ 
ceivers to sell all the assets,2i or approving a sale by 
the receivers.2i*6 

Other actions or proceedings. The rules previ¬ 
ously discussed as to the appealability of final or in¬ 
terlocutory decisions have been applied in various 
other actions and proceedings .22 An application for 
the return of property seized has been held an inde¬ 
pendent proceeding, and the order refusing the re¬ 
turn of the property is final and appealable ; 23 and 
a judgment or order refusing to quash a search war- 
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rant and to suppress evidence obtained thereunder^ 
where no indictment was pending, has been held re- 
viewable as against a contention that it was not 
final.24 

§ 290(32). Decisions of Intermediate Appel¬ 
late Courts 

The Qeneral rule that only final Judgmente, orders, 
and decrees are appealable has been applied in appeals 
to the court of appeals from decisions of intermediate 
appellate courts. 

To authorize an appeal to the court of appeals 
from the decision of an intermediate appellate court, 
the judgment, order, or decree of the latter court 
must be a final one.25 The decision of the inter- 


of Nova Scotia, C.C.A.Puerto Rico, 
116 F.2d 379. certiorari denied 62 
S.Ct. 56, 314 U.S. 615, 86 L.Ed. 495. 

(4) An order of the supreme court 
of Puerto Rico appointini: a receiv¬ 
er for a dissolved corporation was a 
final decision from which an appeal 
could be taken to the court of appeals 
under statute, where the supreme 
court held that all acts done after 
date of Judgment dissolving corpora¬ 
tion were legally void, denied assert¬ 
ed right of directors as statutory 11a- 
uldating trustees to possess and ad¬ 
minister corporate property, and au¬ 
thorized receiver without further or¬ 
der of court to borrow money and as 
security therefor to create liens 
which would take precedence over 
property interests of shareholders. 
U.S.—Rubert Hermanos, Inc. v. Peo¬ 
ple of Puerto Rico, C.C.A.Puerto 
Rico, 118 F.2d 752, certiorari de¬ 
nied Rubert Hermanos, Inc., v. 
People of Puerto Rico. 62 S.Ct. 80, 
814 U.S. 641, 86 L.Ed. B14, reversed 
on other grounds 62 S.Ct. 771, 815 
U.S. 637, 86 L.Ed. 1081. 

(5) Decree, allowing claim, filed 
with corporation’s receiver, in part, 
and denying preference thereof, was 
held final decree, and hence appeal- 
able, although not terminating re¬ 
ceivership proceeding. 

U.S.—Grlpton v. Richardson, C.C.A. 
Cal., 82 F.2d 313. 

Xieave to apply at the foot of a da- 

eraa in a receivership proceeding for 
further relief is very usual, and does 
not prevent the decree from being 
final. 

U.S.—American Engineering Co. v. 
Metropolitan By-Products Co., C.C. 
A.N.Y., 275 P. 40. 

19. U.S.—Elkins v. First Nat. Bank, 
C.C.A.W.Va., 43 F.2d 777—Illinois 
Steele Co. v. Ramsey, Okl., 176 F. 
853, 100 C.C.A. 323. 

SO. U.S.—Pianta v. H. M. Reich Co., 
C.C.A.N.Y., 77 F.2d 888. 

81. U.S.—Stokes v. Williams, N.J., 
226 F. 148, 141 UCA. 146, certiorari 


denied 36 S.Ct. 728, 241 U.S. 681, 60 
L.Ed. 1234. 

21.6 U.S.—State of New York v. Kll- 
sheimer, C.A.N.Y., 251 F.2d 176. 

28. U.S.—Dickinson v. Petroleum 
Conversion Corp., N.Y., 70 S.Ct. 322, 
338 U.S. 607, 94 L.Ed. 299. 

In re Investigation by Attorney 
General of U. S., re Alleged Viola¬ 
tions of Federal Anti-Trust Laws, 
C.C.A.N.Y., 104 F.2d 658. 

Ancillary Interpleader suit 

(1) An order denying a motion to 
vacate a temporary injunction order 
made after hearing is appealable only 
if based on new facts, not on what 
was essentially a rehearing of the 
former motion. 

U.S.—Marine Midland Trust Co. of 
New York v. Eybro Corporation, C. 
C.A.N.Y., 68 P.2d 166. 

(2) In an ancillary interpleader 
suit, an order denying a motion to 
vacate an injunction restraining 
prosecution of a replevin action pen¬ 
dente lite being essentially made on 
motion for rehearing, notwithstand¬ 
ing the fact, not given as ground for 
motion, that movant’s codefendant, 
after Injunction, made no claim to 
res, is not appealable. 

U.S.—Marine Midland Trust Co. of 
New York v. Eybro Corporation, su¬ 
pra. 

Civil rights 

District court’s decisions to refuse 
to consider complaints in civil right 
cases are appealable. 

U.S.—Romero v. Weakley, C.A.Cal., 
226 F.2d 399. 

Vatoraliiatioa 

(1) An order granting or denying 
a petition for naturalization has been 
held a final decision within the stat¬ 
ute relating to appellate Jurisdiction 
of the court of appeals. 

U.S.—Tutun V. U. S., Mass., 46 S.Ct. 
426, 270 U.S. 668, 70 L.Ed. 788— 
Neuberger v. U. S., N.Y.. 46 S.Ct. 
426, 270 U.S. 668, 70 L.Ed. 738. re¬ 
manded on other grounds 47 S.Ct. 
334, 273 U.S. 777, 71 L.Ed. 887. 
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(2) Appealability of orders grant¬ 
ing or denying petitions for naturali¬ 
zation generally see Aliens 8 140. 
Paartaership settlemsats 

In an action for a partnership set¬ 
tlement, where It was doubtful 
whether the decree determining the 
main controversy was final for the 
purposes of appeal, an appeal from 
subseQuent decree after sale of prop¬ 
erty, etc., would not be dismissed. 
U.S.—Halfpenny v. Miller, W.Va., 232 
F. 113, 146 C.C.A. 305. 

Bslease of property saizad nadar 
search warrant 

A Judgment determining the va¬ 
lidity of a seizure under a search 
warrant is final, and reviewable at 
once. 

U.S.—Atlanta Enterprises v. Craw¬ 
ford, D.C.Ga., 22 F.2d 834. 

Beorganlzatlon proceedings under 
PnbUo Utility Bolding Company 
Act 

(1) Orders held appealable. 

U.S.—Securities and Exchange Com¬ 
mission V. Dumaine, C.A.Mass.. 218 
F.2d 308, certiorari denied 75 S.Ct. 
771, 849 U.S. 929, 99 L.Ed. 376. 

(2) Orders hold not appealable. 
U.S.—Okin v. Securities & Exchange 

Commission, C.C.A.N.Y., 161 F.2d 
978. 

Water rights 

Order prescribing rules for admin¬ 
istration and enforcement of water 
rights decree held appealable final de¬ 
cision. 

U.S.—Utah Const. Co. v. Salmon Riv¬ 
er Canal Co., C.C.A.Idaho, 86 F.2d 
769, rehearing denied 86 F.2d 326, 
certiorari denied Salmon River Ca¬ 
nal Co. V. Utah Const. Co., 57 S.Ct. 
493, 300 U.S. 663, 81 L.Ed. 871. 

83. U.S.—In re Mandel, D.C.N.Y., 44 
F.Supp. 670. 

84. U.S.—^Foley v. U. S., C.C.A.Fla.,, 
64 F.2d 1, certiorari denied 63 S.Ct. 
796, 289 U.S. 762, 77 L.Ed. 1606. 

85. Statutory provision 

(1) Under statute, 28 U.S.C.A. 6 
1293, the court of appeals for tho 
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mediate appellate court is not final and appealable 
where the judgment of the lower court is reversed 
and the necessity for further proceedings appears 
from the record,25.5 or where the cause is expressly 
remanded for further proceedings,2® especially 
where the intermediate appellate court passed on 
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only one branch of the casc.27 Where, however, the 
rights of the parties have been fully and finally de¬ 
termined, the decision of the intermediate court in 
remanding the cause is appealable, even though in 
form the litigation is not terminated, since it is in 
fact cndcd.27.5 in addition, a judgment or decree 


first circuit has jurisdiction only 
from certain “final decisions” of the 
supreme court of Puerto Rico. 

U.S.—Ocean Park Development Corp. 
V. People of Puerto Rico, C.A.Puer- 
to Rico, 204 P.2d 371—Mercado Ri- 
era v. Mercado Rlera, C.C.A.Puorto 
Rico, 152 P.2d 86, certiorari denied 
66 S.Ct. 1010, 328 U.S. 837, 90 U. 
Ed. 1612—Melchior - Armstronk- 
Dessau Co. of Delaware v. Banco 
Commercial de Puerto Rico, C.C.A. 
Puerto Rico, 23 F.2d 91. 

(2) Purpose of statute Is to pre¬ 
vent piecemeal review through suc¬ 
cessive appeals. 

U.S.—Buscaglia v. District Court of 
San Juan, C.C.A.Puerto Rico, 146 F. 
2d 274, mandate stayed 65 S Ct. 314, 
certiorari denied 65 S.Ct. 434, 323 

U. S. 793, 89 L.Ed. 632. 

(3) Statute must be liberally and 
reasonably construed, so that sub¬ 
stance should prevail over form, 

U.S.—Buscaglia v. District Court of 

San Juan, supra. 

(4) Words “final decisions” within 
statute are the equivalent of words 
“final judgment or decree” within 
statute giving United States Supreme 
Court jurisdiction, under certain cir- 
cum.stanccs, to review decisions of 
the highest state courts. 

U.S.—Ocean Park Development Corp. 

V, People of Puerto Rico, C.A.Puer- 
to Rico, 204 P.2d 371—Buscaglia v. 
District Court of San Juan, supra. 

(5) Prior to the amendment, March 
18, 1959, Pub.L. 86-3, § 14 (b), 73 
Stat. 10, effective August 21, 1959, the 
statute provided for appeals from the 
supreme court of Hawaii to the court 
of appeals for the ninth circuit. 

U.S.—G. E. M. Sundries Co. v. John¬ 
son & Johnson, Inc., C.A.Hawaii, 
269 F.2d 908. 

Order held final 

Order of supreme court of Puerto 
Rico denying petition for review of 
Judgment of superior court of Puer¬ 
to Rico constituted a final decision 
which was appealable. 

U.S.—International Basic Economy 
Corp. V. Blanco Lugo, C.A.Puerto 
Rico. 267 F.2d 263. 

25.5 U.S.—G. B. M. Sundries Co. v. 
Johnson & Johnson, Inc., C.A. 
Hawaii. 269 F.2d 908. 

Matters left undecided 

Where Judgment of supreme court 
cf Puerto Rico reversing judgment of 
lower court leaves matters undecid- 
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ed, which matters of necessity have 
to be determined before final judg¬ 
ment may be entered, supreme court’s 
judgment is not a final decision. 

U.S.—Ocean Park Development Corp. 
V. People of Puerto Rico, C.A.Puer¬ 
to Rico, 204 F.2d 371. 

26. U.S.—Cosme v. Marquez, C.C.A. 
Puerto Rico, 94 F.2d 908—^Waialua 
Agr. Co. V. Christian, C.C.A.Hawail, 
62 F.2d 847. 

Gay v. Focke, C.C.A.Hawail, 291 
F. 721. 

25 C.J. p 962 note 42 [d]. 

Hew trial 

Judgment of supreme court of 
Puerto Rico reversing and remand¬ 
ing case for new trial is not appeal- 
able. 

U.S.—Pacific Intern. Rice Mills, Inc. 
v. Fabregas & Co., C.A.Puerto Rico, 
264 F.2d 50. 

Direction, to consider new matter 

In eminent domain proceeding, de¬ 
cision of supreme court of Puerto 
Rico remanding case to court of em¬ 
inent domain for further proceedings, 
with direction to consider new matter 
was not a final decision within stat¬ 
ute. 

U.S.—Ocean Park Development Corp. 
V. People of Puerto Rico, C.A.Puer¬ 
to Rico, 204 F.2d 371. 

Directing amendment to render de. 
cree final 

Circuit court of appeals had not 
the power to direct the supreme court 
of Hawaii to correct a judgment re¬ 
versing a decree, so as to set forth 
what further action would be com¬ 
patible to the decision, and to direct 
the lower judge to take such action, 
so as to render the decree final in 
form and appealable. 

U.S.—Rumsey v. New York L. Ins. 
Co., C.C.A.Hawail, 267 F. 564, cer¬ 
tiorari denied 41 S.Ct. 216, 254 U.S. 
654. 65 L.Ed. 459. 

27. U.S.—People of Puerto Rico v. 
United Theatres, C.C.A.Puerto Rico, 
79 F.2d 671. 

27.5 U.S.—G. E. M. Sundries Co. v. 
Johnson & Johnson, Inc., C.A. 
Hawaii, 269 F.2d 908. 

Test of finaUtj 

Test of whether a decision of re¬ 
versal by an intermediate appellate 
court is final for the purpose of ap¬ 
peal is whether by such decision the 
rights of the parties have been so 
determined that nothing remains for 
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the trial court but to perform me¬ 
chanical acts. 

U.S.—G. E. M. Sundries Co. v. John¬ 
son & Johnson, Inc., supra. 

Finality in form not required 

Court of appeals can review judg¬ 
ment of Intermediate court whether 
or not final in form, provided that it 
clearly appears that litigation is, in 
fact, ended, and rights of the parties 
on the merits have been fully and 
finally determined. 

U.S.—Ocean Park Development Corp. 
V. People of Puerto Rico, C.A.Puer¬ 
to Rico, 204 F.2d 371. 

Judgments held final 

(1) In action to enjoin retailer 
from selling products at less than 
fair trade price, wherein retailer con¬ 
ceded that his only defense was that 
territorial Fair Trade Act was uncon¬ 
stitutional, judgment of territorial 
supreme court, reversing lower court 
Judgment dismissing complaint, and 
holding act valid, was final and ap¬ 
pealable, although retailer, on remand 
of case by supreme court to the low¬ 
er court, could have filed answer and 
interposed some other defense. 

U.S.—G. E. M. Sundries Co. v. John¬ 
son & Johnson, Inc., C.A.Hawaii, 
269 P.2d 908. 

(2) In taxpayer’s suit to enjoin 
Puerto Rican officials from making 
further allocation of insular funds, 
district court Issued temporary in¬ 
junction but reserved final determina¬ 
tion, and supreme court of Puerto 
Rico by certiorari took the case from 
district court and, announcing that it 
was deciding the merits of the funda¬ 
mental questions, affirmed the dis¬ 
trict court’s order but remanded for 
further consistent proceedings, su¬ 
preme court's decision was final and 
hence appealable. 

U.S.—Buscaglia v. District Court of 
San Juan, C.C.A.Puerto Rico, 146 P. 
2d 274, mandate stayed 65 S.Ct. 314. 
certiorari denied 65 S.Ct. 434, 323 

U. S. 793, 89 L.Ed. 632. 

(3) Judgment of an appellate 
court, directing entry by the trial 
court of a judgment for a specific 
sum of money, with a proviso that, 
if certain judgments should be re¬ 
leased by a party, the amount there¬ 
of should not be included in the judg¬ 
ment, was held a final judgment. 
U.S.—De Fries v. Scott, C.C.A.Hawaii, 

268 F. 952, certiorari denied Scott 

V. De Fries, 41 S.Ct 688, 256 U.S. 
700, 65 L.Bd. 1178. 
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remanding the cause with directions to dismiss the 

bill has been held appealable.28 

§ 291(1). Interlocutory Orders or Decrees as 
to Injunctions and Receivers 

Ordinarily an appeal may, under statute, be taken to 
the court of appeals to review interlocutory orders of the 
district court granting, continuing, modifying, refusing, 
«r dissolving an injunction, or refusing an application to 
dissolve or modify an injunction, or to review an inter¬ 
locutory order appointing a receiver, or refusing an order, 
to wind up a pending receivership. 


Except where such interlocutory order was en¬ 
tered solely in compliance with a mandate of an 
appellate court having jurisdiction to issue it,29 
or where the order is made in a case in which 
a direct review by the Supreme Court may be had,3® 
an appeal may be taken to the court of appeals, un¬ 
der the statute, 28 U.S.C.A. § 1292 (a), to review 
interlocutory orders of the district court granting, 
continuing, modifying, refusing, or dissolving an 
injunction, or refusing an application to dissolve or 
modify an injunction,^! or an appeal may be taken 


R8. U.S.—Hawaiian Pineapple Co. v. 
Saito, C.C.A.Hawaii, 270 P. 749. 

29. U.S.—Ohio Oil Co. v. Thompson, 
C.C.A.MO., 120 F.2d 831, certiorari 
denied 62 S.Ct. 112, 314 U.S. 658. 
86 KEd. 528—S. S. Kresffe Co. v. 
WinJet Kickernick Co., C.C.A. 
Minn., 102 F.2d 740, certiorari de¬ 
nied Winget Kickernick Co. v. S. S. 
Kresge Co., 60 S.Ct 79, 308 U.S. 
657, 84 L.Ed. 468. 

30. Validity of stats statute 

(1) Where the unconstitutionality 
of a state statute is the basis of an 
application for an injunction, and 
such application Is heard by three 
Judges, an appeal goes direct to the 
Supreme Court and cannot be taken 
to the court of appeals. 

U.S.—Jackson v. Cravens, Fla., 238 P. 
117, 161 C.C.A. 193. 

(2) No appeal lies from an order 
•of a single district Judge acting 
without Jurisdiction in granting an 
interlocutory injunction where an ap¬ 
plication Is made therefor in a cause 
Involving the validity of state legis¬ 
lation. 

U.S.—Stratton v. St. Louis South¬ 
western Ry. Co.. Ill., 51 S.Ct. 8, 282 

U. S. 10, 76 L.Ed. 136. 

Waddell v. Chicago Land Clear¬ 
ance Commission, C.A.Ill., 206 F.2d 
748—Smith v. Dudley, C.C.A.Ark., 
89 F.2d 453. 

(3) Cases involving questions di¬ 
rectly appealable to Supreme Court 
under superseded statutes see 25 C.J. 
p 969 note 99. 

31. U.S.—City of Morgantown v. 
Royal Ins. Co., W.Va., 69 S.Ct. 1067, 
337 U.S. 264, 93 L.Ed. 1347—Shan- 
feroke Coal & Supply Corporation 

V. Westchester Service Corporation, 
N.Y., 65 S.Ct. 313, 293 U.S. 449, 79 
L.Ed. 583—Enelow v. New York 
Life Ins. Co., Pa., 55 S.Ct. 310, 293 
U.S. 379, 79 L.Ed. 440. 

Structural Steel & Forge Co. v. 
Union Pac. R. Co., C.A.Utah, 269 P. 
2d 714—Chappell & Co. v. Palermo 
Cafe Co., C.AMass., 249 F.2d 77— 
Federal Glass Co. v. Loshin, C.A. 
Conn., 217 P.2d 936—^Klndy v. Koen- 
ke. C.AMinn., 216 P.2d 907—U. S. 
v. Kovich, C.A.I11., 201 P.2d 470— 
Parker v, Lester, C.A.Cal., 191 F. 


2d 1020—^Magnetic Engineering & 
Mfg. Co. V. Dings Mfg. Co., C.A.N. 
Y., 178 F.2d 866—Fidelity Trust Co. 
V. Board of Ed. of City of Chicago, 
C.A.Ill., 174 F.2d 642—Dempsey v. 
Guaranty Trust Co. of New York, 
C.C.A.I11., 131 F.2d 103, certiorari 
denied 63 S.Ct. 761, 318 U.S. 769, 87 
L.Ed. 1139—Devmell-Wright Co. v. 
National Fruit Products Co., Inc., 
C.C.A.Mass., 129 P.2d 848—Cone v. 
Rorick, C.C.A.Fla., 112 P.2d 894— 
Rivers v. Miller. C.C.A.Ga., 112 F.2d 
439—McCulloch v. Mutual Life Ins. 
Co. of New York, C.C.A.W.Va., 109 
F.2d 866—Gillespie v. Schram, C.C. 
A.Mich.. 108 F.2d 39—Victor Talk¬ 
ing Machine Co. v. George, C.C.A.N. 
J., 105 F.2d 697, certiorari denied 
George v. Victor Talking Mach. 
Co., 60 S.Ct. 176, 308 U.S. 611, 84 
L.Ed. 611, rehearing denied 60 S.Ct. 
294, 308 U.S. 638, 84 L.Ed. 580, and 
60 S.Ct. 466, 308 U.S. 693, 84 L.Ed. 
1034—Red Star Laboratories Co. v. 
Pabst, C.C.A.III., 100 F.2d 1—In-a- 
Floor Safe Co. v. Diebold Safe & 
Lock Co., aC.A.Cal., 91 F.2d 341— 
Metropolitan Life Ins. Co. v. Ban- 
ion, C.C.A.Wyo., 86 P.2d 88C— 
Bank of Hamburg v. Tri-State 
Savings & I^oan Ass’n, C.C.A.Ark., 
69 F.2d 436—Johnson v. Manhat¬ 
tan Ry. Co., C.C.A.N.Y., 61 F.2d 934, 
aihrmed in part 63 S.Ct. 721, 289 U. 
S. 479, 77 L.Ed. 1331—National 
Farmers’ Bank of Owatonna, Minn. 
V. Moulton, C.C.A.MInn., 32 F.2d 78 
—Young V. Southern Pac. Co., C.C. 
A.N.Y,, 16 F.2d 280—Hablrshaw 

Electric Cable Co. v. Habfrshaw 
Electric Cable Co., C.C.A.N.Y., 296 
P. 875, 43 A.L.R. 1036, certiorari de¬ 
nied Whitman v. Bondholders’ Com¬ 
mittee of Dec. 1, 1921, 44 S.Ct. 633, 
266 U.S. 687, 68 L.Ed. 1193—Field v. 
Kansas City Refining Co., C.C.A. 
Mo., 296 F. 800, certiorai denied 45 
S.Ct. 98. 266 U.S. 618, 69 L.Ed. 471 
—Harvey v. Harvey, C.C.A.Wis., 
290 F. 653—Lyon Lumber Co, v. 
Livingston Parish School Board, C. 
C.A.La., 286 F. 114—Mississippi 
Valley Trust Co. v. Railway Steel 
Spring Co., Mo., 258 P. 346, 169 C. 
C.A. 362—Davis v. Hayden, W.Va., 
238 F. 734, 161 C.C.A. 684, certiorari 
denied Hayden v. Davis, 87 S.Ct. 
400, 243 U,S. 636, 61 L.Ed. 94L 
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Lawyers Trust Co. v. W. G. Ma¬ 
guire & Co., D.C.Del., 2 P.R.D. 310. 
25 C.J. p 967 note 91, p 969 note 99— 
3 C.J. p 663 note 16 [a]. 

Appeal to court of appeals from in¬ 
terlocutory orders as to injunctions 
in patent infringement suits see 
Patents § 335. 

&nle before statute 

Before the enactment of the stat¬ 
ute, a review on appeal could be had 
only from a final Judgment, order, or 
decree. 

U.S.—Wolflnger v. Mueller, C.C.A, 
Ohio, 165 F.2d 844. 

JurlsdlctioiL limited 

Appellate Jurisdiction of the court 
of appeals to review interlocutory or- 
dens is limited by the statute. 

U.S.—Skirvin v. Mesta, C.C.A.Okl., 141 
F.2d 668. 

Appeals to simplify litigation are 

not authorized by the statute. 

U.S.—Baltimore Contractors v. Bod- 
ingor, 75 S.Ct. 249, 348 U.S. 176, 99 
L.Ed. 233. 

Appeal under statute as special ap¬ 
peal 

D.C.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales S. A. v. McGrath, 180 
P.2d 406, 86 U.S.App.D.C. 167— 
Cammack v. Howard, 154 P.2d 22, 
81 U.S.App.D.C. 22—In re Leigh, 
139 F.2d 386, 78 U.S.App.D.C. 261. 

ZnJnnctional features of orders 

Although certain features of orders 
would not, if embodied in a separate 
order, be reviewable on appeal from 
the order, the orders are appealable 
under the statute when they contain 
injunctional features. 

U.S.—^U. S. V. Onan, C.A.Mlnn., 190 F. 
2d 1, certiorari denied 72 S.Ct. 112, 
342 U.S. 869, 96 L.Ed. 654. 

Irrsparabls sffsot 

(1) Statute indicates a purpose to 
allow appeals from interlocutory or¬ 
ders when they have a final and ir¬ 
reparable effect on the rights of the 
parties. 

U.S.—Cohen Beneficial Indus. Loan 
Corp., N.J., 69 S.Ct. 1221, 337 U.S. 
641, 98 L.Ed. 1628. 

Albert v. School Diet, of Pitts¬ 
burgh, C.A.Pa., 181 F.2d 690—Mor- 



86 C.J.S. 

to review an interlocutory order appointing a re¬ 
ceiver,32 or refusing an order to wind up a pending 
receivership or to take the appropriate steps to ac- 
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complish the purposes thereof, such as directing a 
sale or other disposal of property held thereunder.35 
In the application of this statute, particular orders 


genstern Chemical Co. v. Scheringr 
Corp., C.A.N.J., 181 F.2d 160. 

(2) Consequently, an order refus¬ 
ing to grant a temporary injunction 
was not an appealable interlocutory 
order, where it did not have a final 
and irreparable effect on the rights 
of parties. 

U.S.—-Albert v. School Dist. of Pitts¬ 
burgh, C.A.Pa., 181 F.2d 690. 

(3) However, it has been held that 
the statute does not require that an 
order, to be appealable, have an ir¬ 
reparable effect on rights of the par¬ 
ties. 

U.S.—Chicago, Duluth & Georgian 
Bay Transit Co. v. Nlms, C.A.Mich., 
252 F.2d 317. 

Bapeated motions 

(1) Statute does not contemplate 
that any party may repeatedly move 
to dissolve an injunction. 

U.S.—Stiller v. Squeez-A-Purse Corp., 
C.A.Ohlo, 251 F.2d 561. 

(2) Time for taking and perfecting 
appeal to court of appeals see infra 
§§ 293(5)-293(7). 

Motion to declare injunction null and 
void 

Motion to declare an Injunction re¬ 
quiring the making of a bond to be 
null and void will be treated as an 
appealable motion to dissolve the in¬ 
junction, since, as the bond was nev¬ 
er made, the injunction could not be 
void. 

U.S.—Orleans Parish School Bd. v. 
Bush, C.A.La., 252 F.2d 253, certio¬ 
rari denied 78 S.Ct. 1008, 356 U.S. 
969, 2 L.Ed.2d 1074. 

Prerequisite in multiple-claim appeal 

(1) Rule 64 (b) of the Federal 

Rules of Civil Procedure, 28 U.S.C.A., 
making determination and direction 
prerequisite to appealability in mul¬ 
tiple-claim cases, is not applicable to 
appeals under statute from interlocu¬ 
tory orders involving injunctions and 
receivers. 

U.S.—Meyer v. Indian Hill Farm, Inc., 
C.A.N.Y., 258 F.2d 287—George P. 
Converse & Co. v. Polaroid Corp., C. 
A.Mass., 242 P,2d 116—Cutting 
Room Appliances Corp. v. Empire 
Cutting Mach. Co., C.A.N.Y., 186 F. 
2d 997. 

D.C.—Pang-Tsu Mow v. Republic of 
China, 201 F.2d 195, 91 U.S.App.D. 
C. 324, certiorari denied 73 S.Ct. 
784, 346 U.S. 926, 97 L.Ed. 1356. 

(2) However, the contrary has also 
been held. 

U.S.—Packard Motor Car Co. v. Gem 
Mfg. Co., C.A.Ill., 187 P.2d 66, cer¬ 
tiorari denied Gem Mfg. Co. v. 
Packard Motor Car Co., 71 S.Ct. 
803, 341 U.S. 930, 95 L..Ed. 1360, 


certiorari dismissed 72 S.Ct. 92, 342 

U. S. 802. 96 U.Ed. 607. 

(3) Applicability of rule to appeals 
to court of appeals generally see su¬ 
pra § 290(6) b. 

Dismissal of couaterolalm 

(1) An order dismissing a counter¬ 
claim wherein an injunction was 
asked has been held appealable. 

U.S.—Cutting Room Appliances Corp. 

v. Empire Cutting Mach. Co., C.A. 
N.Y., 186 P.2d 997—^Meeker v. Bax¬ 
ter, C.C.A.N.Y.. 83 F.2d 183. 

(2) However, it has also been held 
that such an order was not so clear¬ 
ly a refusal of an interlocutory in¬ 
junction as to authorize an appeal. 
U.S.— Allied Metal Stamping Co. v. 

Standard Electric Equipment Cor¬ 
poration, C.C.A.N.Y., 55 F.2d 221. 

(3) An order dismissing a coun¬ 
terclaim set up in an answer in equi¬ 
ty is not appealable, although the 
counterclaim asked, inter alia, for in¬ 
junctive relief, where no injunction 
was formally asked for, and no ques¬ 
tion of the right to such relief raised. 
U.S.—Radio Corporation of America 

V. J. H. Bunnell & Co., C.C.A.N.Y., 
298 F. 62. 

Bestralnt imposed by statute 

Motion made in district court to 
vacate subpoenas served on third 
parties believed to have property 
of Judgment debtor, and indorsed 
with section of New York statute 
enjoining such parties from transfer¬ 
ring such property, was motion to 
dissolve injunction, and appeal lay to 
court of appeals from order denying 
motion, notwithstanding statute, and 
not court imposed restraint, but ap¬ 
peal did not lie from order denying 
motion to vacate unindorsed witness 
subpoenas. 

U.S.—Capital Co. v. Fox, C.C.A.N.Y., 
85 F.2d 97, 106 A.L.R. 376. 

Contempt for vlolatioa of injunction 
In a civil contempt proceeding, a 
Judgment of contempt for violation of 
an injunction is not appealable unless 
it grants or continues an injunction 
against defendant. 

U.S.—Plomb Tool Co. v. Fayette R. 

Plumb, Inc., C.A.Cal., 171 F.2d 945. 
Prom district court of Puerto Bioo 
Circuit court of appeals for first 
circuit was empowered under statute 
to review only final Judgments or de¬ 
crees on appeal in equity cases from 
federal district court for Puerto 
Rico, Interlocutory order, such as 
one granting or dissolving injunction, 
not being appealable. 

U.S.——Gorbea v. Soto Gras, C.C.A. 

Puerto Rico, 82 F.2d 634. 

25 C.J. p 967 note 89 [a]. 

32, U.S .—Meyer v. Indian Hill Farm, 
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Inc., C.A.N.T., 258 F.2d 287—Jones 
V. Haller, C.C.A.N.Y., 123 F.2d 846 
—Williams Holding Co. v. Pennell, 
C.C.A.Fla., 86 F.2d 230—Robbins v. 
Newberg, C.C.A.Alaska, 85 F.2d 764. 
25 C.J. p 968 notes 97, 98—3 C.J. p 
576 note 68 [a]. 

Purpose of statute is to enable liti¬ 
gant to seek prompt review in appel¬ 
late court from order which in most 
instances is effective on rendition, 
and is drastic and far-reaching in ef¬ 
fect. 

U.S.—Maxwell v. Enterprise Wall 
Paper Mfg. Co., C.C.A.Pa., 131 F.2d 
400. 

Appointments pendente lite 

U.S.—Macon Lumber Co. v. Bishop & 
Collins, C.A.Ky., 229 P.2d 305—A. 
& R. Realty Co. v. Northwestern 
Mut. Life Ins. Co., C.C.A.Mo., 95 F. 
2d 703. 

Befusal to discharge as appointment 

Order refusing to discharge receiv¬ 
er appointed by state court before re¬ 
moval was held appealable as having 
effect of appointment by federal 
court. 

U.S.—McLeod v, Hayward, C.C.A.Fla., 
17 F.2d 900. 

Ancillary receiver; tmstee-receiver 

(1) Statute permitting appeal from 
interlocutory order “appointing a re¬ 
ceiver” refers only to ordinary equity 
receiver or similar official of statu¬ 
tory authority, and order appointing 
“trustee-receiver” to enforce double 
liability of insolvent Joint stock land 
bank’s stockholders was held not ap¬ 
pealable, being neither final order 
nor Interlocutory order “appointing 
a receiver.” 

U.S.—Martin v. Partridge, C.C.A.Mo., 
64 F.2d 591. 

(2) In suit by creditors to enforce 
statutory liability of resident share¬ 
holders of foreign Joint stock land 
bank, decree appointing ancillary re¬ 
ceiver was held appealable under 
statute allowing appeals from cer¬ 
tain interlocutory decrees, since dis¬ 
trict court lacked power to appoint 
receiver, and receiver actually ap¬ 
pointed had only chancery powers. 
U.S.—Holmberg v. Carr, C.C.A.N.Y., 

86 F.2d 727. 

Suits to forsoloss realty mortgage 

Order appointing receiver, entered 
in suit to foreclose real estate mort¬ 
gage, although interlocutory, was im¬ 
mediately appealable. 

U.S.—^Waylyn Corp. v. Casalduc, C.A. 
Puerto Rico, 219 F.2d 888—Garden 
Homes, Inc. v. U. S., C.A.N.H., 200 
F.2d 299. 

33. U.S.—^Kindy v. Koenke, C.A, 
Minn., 216 F.2d 907—Coskery v. 
Roberts & Mander Corp., C.A.Pa, 
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have been held^^.B or held not^B-io appealable. 
However, a party need not appeal from such inter¬ 
locutory order or decree in order to protect his 
rights,since the statute does not take away his 
right to appeal from a final decree, as shown supra 
§ 289 b. 


36 C.J.S, 

The relief afforded by the statute is not restricted 
by the terminology used, but the statutory provision 
looks to the substantial effect of the order made.34.5 
While the statute is remedial and should be lib¬ 
erally construed, the right to proceed thereunder 
should be clear,35 and the statute has been held to 


189 F.2d 234—Sklrvln v. Mesta, C. 
C.A,Okl., 141 F.2d 668—Ortb v. 
Transit Inv. Corp., C.C.A.Pa., 132 
F.2d 938—Lincoln Prlntingr Co. v. 
Middle West Utilities Co., C.C.A. 
Ill., 74 P.2d 779, certiorari denied 
Poliak V. McCulloch, 55 S.Ct. 659, 
295 U.S. 746, 79 L.Ed. 1691. 

33.5 U.S.—Slmmonds Aerocessories, 
Limited v. Elastic Stop Nut Corp. 
of America, C.A.N.J., 257 F.2d 486— 
Zwack V. Kraus Bros. & Co., C.A.N. 
Y., 237 P.2d 255—American Chemi¬ 
cal Paint Co. v. Dow Chemical Co., 
C.C.A.Mich., 161 F.2d 966, rehearing 
denied 164 F.2d 208. 

Particular orders 

(1) Order granting mandatory in¬ 
junction requiring parties to pro¬ 
ceed with arbitration. 

U.S.—^Mesabi Iron Co. v. Reserve Min. 
Co., C.A.Mlnn., 270 P.2d 667. 

(2) Judgment vacating temporary 
restraining order and dismissing 
complaint. 

U.S.—Two Guys from Harrison-Al- 
lentown, Inc. v. McGlnloy, C.A.Pa., 
266 F.2d 427. 

(3) Order denying an injunction 
against an administrative hearing by 
a security board. 

U.S.—Bland v. Hartman, C.A.Cal., 245 
F.2d 311. 

(4) Judgment dismissing complaint 
in action for trade-mark infringe¬ 
ment and unfair competition wherein 
injunction was sought. 

U.S.—Vanity Fair Mills, Inc. v. T. 
Eaton Co., C.A.N.Y., 234 F.2d 633, 
certiorari denied 77 S.Ct. 96, 352 U. 
S. 871, 1 L.Ed.2d 76, rehearing de¬ 
nied 77 S.Ct. 144, 352 U.S. 913, 1 
L.Ed.2d 120. 

(5) Order temporarily enjoining 
any suits against plaintiff in any 
other court. 

U.S.—John Hancock Mut. Life Ins. 
Co. V. Kraft, C.A.N.Y., 200 F.2d 952. 

(6) In suit for declaratory Judg¬ 
ment, order striking from complaint 
the words referring to nonpatent 
rights and dismissing complaint inso¬ 
far as it related to nonpatent rights. 
U.S.—Telechron, Inc. v. Parissi, C.A. 

N.Y., 197 F.2d 767. 

(7) Order striking affidavit of 
judge's disqualification or otherwise 
holding it Insufficient. 

U.S.—Skirvin v. Mesta, C.C.A.Okl., 141 
F.2d 668. 

(8) Order directing landlord, 
against whom United States had 
brought suit to enjoin removal or 
eviction of tenants, or from pursuing 


any course of conduct leading to 
evasion of Housing and Rent Act, to 
return to tenants their personal prop¬ 
erty within five days. 

U.S.—U. S. V. Kovich, C.A.I11., 201 F. 
2d 470. 

33.10 U.S.—Fleischer v. Phillips, C. 
A.N.Y.. 264 F.2d 615—U. S. v. Fau¬ 
ci, C.A.Mass., 242 P.2d 237—St. 
Helen v. Wyman, C.A.9, 222 F.2d 
890. 

D.C.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales S. A. v. McGrath, 180 
F.2d 406, 86 U.S.App.D.C. 167. 
Particular orders 

(1) Order denying affidavit of 
judge’s disqualification. 

U.S.—Skirvin v. Mesta, C.C.A.Okl., 141 
F.2d 668. 

(2) Order which dismissed part of 
claim to treble damages under anti¬ 
trust laws and which left remainder 
pending for trial. 

U.S.—Michael Rose Productions, Inc. 
V. Loew’s Inc., C.A.N.Y., 246 F.2d 
605. 

(3) Order directing that city an¬ 
nexation election be held. 

U.S.—Bailey v. City of Anchorage, 
Alaska, C.A.Alaska, 219 F.2d 691. 

(4) Order dismissing without prej¬ 
udice motion to dissolve an injunction 
enjoining defendants from use of a 
trade-mark. 

U.S.—Sun-Maid Raisin Growers of 
Cal. v. California Packing Corp., C. 
A.Cal., 244 F.2d 896. 

(6) In portal-to-portal action by 
employees to recover overtime com¬ 
pensation, order imposing burden on 
employer to compute time spent by 
employees on employer’s premises. 
U.S.—O'Malley v. Chrysler Corp., C.C. 
A.I11., 160 F.2d 35. 

(6) In suit by sovereign foreign 
government to prevent misuse of its 
funds by its alleged agents and to se¬ 
cure an accounting from them, de¬ 
fault entered against one of defend¬ 
ants for alleged willful failure to 
appear for taking of his deposition, in 
and of Itself, and in so far as it in¬ 
corporated a reference to an auditor 
for hearings, findings, and report, and 
order requiring him to render an ac¬ 
counting and take other affirmative 
steps. 

D.C.—Pang-Tsu Mow v. Republic of 
China, 201 F.2d 195, 91 U.S.App.D.C. 
824, certiorari denied 73 S.Ct. 784, 
345 U.S. 925, 97 L-Ed. 1356. 

(7) Order overruling motion to dis¬ 
miss complaint and order continuing 
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appointment of custodian in action by 
foreign government to prevent mis¬ 
use of its funds by alleged agents. 
D.C.—Pang-Tsu Mow v. Republic of 
China, supra. 

(8) Order requiring mortgagor to 
turn over to receiver amounts de¬ 
posited by tenants under lease con¬ 
tracts was mere administrative turn¬ 
over direction, in course of receiver¬ 
ship, designed to effectuate a provi¬ 
sion in previous unappealed order ap¬ 
pointing receiver, and was not ap¬ 
pealable as an Interlocutory order 
granting an injunction. 

U.S.—Waylyn Corp. v. Casalduc, C.A. 

Puerto Rico, 219 P.2d 888. 

84. U.S.—^Victor Talking Mach. Co. 
v. George, C.C.A.N.J., 105 F.2d 697, 
certiorari denied George v. Victor 
Talking Mach. Co., 60 S.Ct. 176, 308 
U.S. 611, 84 L.Ed. 611, rehearing 
denied 60 S.Ct. 294, 308 U.S. 638, 8 4 
L.Ed. 630, and 60 S.Ct. 466, 308 U. 
S. 693, 84 L.Ed. 1034. 

Alesna v. Rice, D.C.Hawaii, 74 
P.Supp. 866, affirmed, C.A., 172 F.2d 
176, certiorari denied 70 S.Ct. 63, 
338 U.S. 814, 94 L.Ed. 492. 

34.6 U.S.—Ettelson v. Metropolitan 
Life Ins. Co., N.J., 63 S.Ct. 163, 817 
U.S. 188, 87 L.Ed. 176. 

Connell v. Dulien Steel Products, 
Inc., C.A.La., 240 F.2d 414—Sims 
v. Greene, C.C.A.Pa., 160 F.2d 512— 
Gatliff Coal Co. v. Cox, C.C.A.Ky., 
142 F.2d 876. 

Phrassology of prayer aot ooatrolllng 
Dismissal of prayer by union for 
specific performance of collective bar¬ 
gaining agreement, being, in effect, 
denial of mandatory Injunction, is ap¬ 
pealable under statute, since phrase¬ 
ology of the prayer is not controlling. 
U.S.—Independent Petroleum Work¬ 
ers of N. J. V. Esso Standard Oil 
Co., C.A.N.J.. 236 F.2d 401. 

35. U.S.—^Martin v. Partridge, C.C. 

A.Mo., 64 F.2d 591. 

25 C.J. p 967 note 88. 

Hoarlag 

(1) Court of appeals was held to 
have Jurisdiction of appeal from or¬ 
der denying ex parte application for 
rule nisi for an injunction pendente 
lite with stay meanwhile, as the 
court denied everything that could 
have been granted at a hearing. 

U.S.—^Association for Legalizing 

American Lotteries v. Goldman, C. 
C.A.N.Y., 86 P.2d 67. 

(2) Ex parte order granting, on 
emergency, temporary receivership, 
and providing for early hearing 



36 C« J* S< 


FEDERAL COURTS §291(1) 


apply only to injunctions issued in equity.3® Al¬ 
though, where an injunction was inadvertently in- 
-cludcd in an interlocutory decree, it was held that 
an appeal might be taken therefrom,^? an order or 
•decree has been held not appealable where plaintiff 
did not seek an injunction, and no hearing on pro- 
•ccedings for injunction was had,38 or where the in¬ 
junction did not materially affect the party’s inter¬ 


ests,3® or where it was wholly surplusage and with¬ 
out legal effect,^® A fortiori, an order of decree is 
not appealable where it contains no provision re¬ 
straining or enjoining anyone.^i 

Denial of a motion to dismiss an action has been 
held not appealable under the statute.'* 

Denial of a motion for judgment on the pleadings 
has been held appealable under the statute.^^*^® 


touching- its permanency, Is not ap¬ 
pealable, but, If ex parte order ap¬ 
points permanent receivers deliber¬ 
ately and finally with no provision for 
hearing, there Is refusal In advance 
to hear, which is sufficient to Justify 
appeal. 

U.S —Marion Mortg. Co. v. Edmunds, 
CC.A Pla., 64 F.2d 248. 

(3) Fix parte order appointing re¬ 
ceivers and subsequent order refus¬ 
ing to complete hearing on motion to 
vacate previous order and continuing 
case until return of another judge 
were held appealable as operating to 
reappoint receivers “upon a hearing” 
within statute. 

U.S.—Marlon Mortg. Co. v. Edmunds, 
supra. 

(4) However, the phrase has been 
held not used in a technical sense, 
and an appeal lies from an order ap¬ 
pointing a receiver, although the 
hearing was ex parte and without 
notice to defendant, the purpose of 
the statute being to give the right of 
appeal to a defendant whose properly 
Is taken from his possession by such 
order. 

U.S.—Joseph Dry Goods Co. v. Hecht, 
Ga., 120 F. 760, 67 C.C.A. 64. 

(5) Where a receiver was appoint¬ 
ed ex parte and without notice or a 
hearing, an appeal lies from a subse¬ 
quent order confirming such appoint¬ 
ment, made on the hearing of an ap¬ 
plication by defendant for the dis¬ 
charge of the receiver, such order be¬ 
ing the first adjudication of the ques¬ 
tion of the propriety of such appoint¬ 
ment made “upon a hearing” and by a 
fair construction of the statute the 
one from which it is intended to give 
the right of appeal. 

U.S.—Pacific Northwest Packing Co. 
V. Allen, Wash., 109 P. 616, 48 C.C. 
A. 621. 

(6) An order appointing a receiver 
on complaint, affidavit, and argument 
of counsel for plaintiff without notice 
to opponents was an interlocutory 
order made on a hearing within stat¬ 
ute and appealable. 

U.S.—Maxwell v. Enterprise Wall 
Paper Mfg. Co., C.C.A.Pa., 131 F.2d 
400. 

Seaial of motion to romand 

On appeal from order enjoining 
complainant from proceeding further 
in state court after removal to fed¬ 


eral court where trial court had al¬ 
so denied motion to remand, remova¬ 
bility of cause is subject to review. 
U.S.—Cray, McFawn & Co. v. Heg- 
arty, Conroy & Co., C.C.A.N.Y., 85 
F.2d 516. 

Xtefusal to remove or exclude attor¬ 
neys 

(1) The statute does not authorize 
an appeal from an order refusing to 
remove attorneys appearing for a 
codefendant. 

U.S.—Croissant v. Adams, C.C.A.IIL, 
27 P.2d 48. 

(2) In injunction proceeding 
against defendants’ attorney, where 
vital issue was the attempt to se¬ 
cure the cxclu.sion of the attorney.s 
from the case and once a disqualifi¬ 
cation was obtained all else was su¬ 
perfluous, prayers for Injunctive re¬ 
lief added nothing to the orders de¬ 
nying the motions and rendered nei¬ 
ther of them automatically appeal- 
able under the statute. 

U.S.—Fleischer v. Phillips, C.A.N.T., 
264 F.2d 515. 

36. U.S.—Stark v. Texas Co., C.C.A. 
Fla., 88 F'.2d 182. 

Review of Interlocutory decisions in 
admiralty see Admiralty § 171 j. 
Amendmeut of 1925, 43 Stat. 937. 
which omitted the words “in equity” 
from the phrase “whore, upon a hear¬ 
ing in equity in a district court” 
which had been employed in the 
original statute, was not intended, by 
that omission, to change the law. 
U.S.—Baltimore Contractors v. Bo- 
dlnger, 76 S.Ct. 249, 348 U.S. 176, 99 
L.Ed. 233—Schoenamsgruber v. 
Hamburg American Line, Cal., 65 
S.Ct. 476, 294 U.S. 464, 79 L.Ed. 
989, rehearing denied 66 S.Ct. 635 
two cases, 294 U.S. 734, 79 L.Ed. 
1262. 

Distinction not obliterated 

Distinction between law and equity 
in the application of the statute is 
not obliterated by Rule 2 of the Fed¬ 
eral Rules of Civil Procedure, 28 U. 
S.C.A., which provides that there 
shall be one form of action to be 
known as a “civil action.” 

U.S.—Gatliff Coal Co. v. Cox, C.C.A. 
Ky., 142 F.2d 876. 

37. U.S.—Sheldon v. Moredall Real¬ 
ty Corporation, C.C.A.N.y,, 95 F.2d 
48. 

38. U.S.-—Cleveland Trust Co. v. 
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Simmons Mfg. Co., C.C.A.Ohio, 66 

F. 2d 134. 

Consent of one defendant 

^Vhere one defendant consented to 
Interlocutory decree providing for 
injunction and for reference to mas¬ 
ter for accounting, order denying mo¬ 
tion for enlargement of order of ref¬ 
erence to permit showing that action 
of defendant, not served, in defense 
of suit was such as to constitute es¬ 
toppel in any other suit Involving 
same parties and issues was not ap¬ 
pealable under statute regulating ap¬ 
peals in injunction proceeding. 

U.S.—Cleveland Trust Co. v. Sim¬ 
mons Mfg. Co., supra. 

39. U.S.—Bennell Realty Co. v. E. 

G. Shinner & Co., C.C.A.AVis., 74 F. 
2d 491. 

40. U.S.—^Highway Engineering & 
Construction Co. v. Hillsborough 
County, Fla., C C.A.Fla., 67 F.2d 
439, certiorari denied 54 S.Ct. 373, 
290 U.S. 705, 78 L Ed. 605. 

41. U.S.—Credit Bureau of San Die¬ 
go V. Petrasich, C.C.A.Cal., 97 F.2d 
65. 

Denying dismissal of pleading 

An order denying a motion to dis¬ 
miss a bill in a suit for an injunc¬ 
tion ha.s been held not appealable. 
U.S.—Reed v. Lehman, C.C.A.N.Y., 91 
F.2d 919. 

Denial of motion to abate 

An order denying a motion to abate 
an action is not appealable under 
the statute when the motion is not 
directed, even Indirectly, to injunc¬ 
tive relief previously afforded. 

U.S.—-Russell Box Co. v. Grant Pa¬ 
per Box Co., C.A.Mass., 179 F.2d 
786. 

Bnle to show cause 

An order discharging a rule to 
show cause is not appealable under 
the statute; it is not the refusal of 
an Injunction, particularly where an 
injunction was not mentioned in the 
motion for the order to show cause, 
in the order itself, or in the order 
appealed from. 

U.S.—Sampson v. Joe, C.A.Wash., 220 
F.2d 19. 

41.5 U.S.—^American Airlines v. For¬ 
man, C.A.N.J., 204 P.2d 230. 

41.10 U.S.—^International Forward- 
I ing Co. V. Brewer, C.A.Fla., 181 F. 
I 2d 49. 
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Summary judgments. In injunction suits, the 
denial of a motion for summary judgment has been 
held an appealable interlocutory order under the 
statute but other authorities are to the con¬ 
trary effect.^i-20 

District of Columbia, Under a former statute, 
appeals were allowable to the court of appeals for 
the District of Columbia from all interlocutory 
orders of the district court,^1-25 but not of the mu¬ 
nicipal court,^l*30 whereby the possession of prop¬ 
erty was changed or affected, such as orders for 
the appointment of receivers, granting injunctions, 
dissolving writs of attachment and the like. How¬ 
ever, the mere fact that an interlocutory order was 
made in an injunction or receivership proceeding 
did not make it appealable as a matter of right; to 
be so appealable, it had to affirmatively change or 
affect the actual possession of property as it existed 
immediately before the order, it not having been 
within the statute where it only preserved the status 
quo ante the order or reiterated a direction con¬ 


tained in a prior order.^i-35 

§ 291(2). - Stay of Proceedings 

Although an order granting or denying a etay of 
proceedings is generally not appealable as an order grant¬ 
ing or denying an Injunction, such an order is appealable 
when the district court exercises, or refuses to exercise, 
its equity power to stay an action of a legal nature. 
Similarly, an order requiring, or refusing to require, that 
an equitable defense, including the defense of a duty to 
arbitrate, shall first be tried in an action at law is an 
appealable interlocutory order. 

Generally, the grant or denial of a stay of pro¬ 
ceedings to await the determination of matters 
pending elsewhere is not an appealable order grant¬ 
ing or denying an injunction,and a mere tem¬ 
porary stay imposed by the district court as part of 
its control over the cause pending before it is not 
appealable.^2 However, such orders are appealable 
where the district court exercises, or refuses to 
exercise, its equity power to stay an action which, 
prior to the fusion of law and equity in the federal 
courts, would have been an action at law;^2.5 they 


41.15 U.S.—Hood V. Board of Trus¬ 
tees of Sumter County School Dist. 
No. 2, Sumter County, C.A.S.C., 232 
P.2d 626, certiorari denied 77 S.Ct. 
95, 352 U.S. 870, 1 L.Ed.2d 76— 
Federal Glass Co. v. Loshin, C.A. 
Conn., 217 F.2d 936—Raylite Elec. 
Corp. V. Noma Elec. Corp., C.A.N. 
T., 170 F.2d 914. 

Denial of summary Judgment as ap¬ 
pealable generally see supra fi 290 
(25). 

Denial of injnnctiona 

Such orders are appealable as they 
are, in effect, denials of Injunctions. 
U.S.—Raylite Elec. Corp. v. Noma 
Elec. Corp., C.A.N.Y., 170 F.2d 914. 
41dK) U.S.—^Hook V. Hook & Acker¬ 
man, Inc., C.A.Pa., 213 P.2d 122— 
Morgenstern Chemical Co. v. Scher- 
ing Corp., C.A.N.J., 181 F.2d 160. 
D.C.—^Ercona Camera Corp. v. 
Brownell, 246 P.2d 675, 100 U.S. 
App.D.C. 394—^Division 689, Amal¬ 
gamated Ass*n of St. Elec. Ry. and 
Motor Coach Emp. of America, A. 
F.L. V. Capitol Transit Co., 227 F. 
2d 19, 97 U.S.APP.D.C. 4. 

Beaaon for rule 

Such an order Is not appealable 
even though, if granted, it would re¬ 
sult in an injunction, since, as it is 
similar to an order continuing a 
cause already calendared for trial un¬ 
til some future date, it lacks the po¬ 
tential of drastic and far reaching 
effect on the rights of the parties 
which is characteristic of orders 
which decide the propriety of grant¬ 
ing or refusing injunctions. 

U.S.—^Morgenstern Chemical Co. v. 
Sobering Corp., C.A.N.J., 181 F.2d 
160. 

41,25 D.C.—Serkowich v. Warden, 


102 F.2d 253, 69 App.D.C. 389— 
New Negro Alliance v. Harry 
Kaufman, Inc., 78 F.2d 415, 64 App. 
D.C. 362—Mearns v. Sullivan, 262 
F. 633, 49 App.D.C. 179. 

41.30 D.C.—Serkowich v. Warden, 
102 F.2d 253, 69 App.D.C. 389. 

41.35 D.C.—Laughlin v. Berens, 128 
F.2d 23, 75 U.S.App.D.C. 409—Chas. 
McCaul Co. V. Harr, 276 F. 633, 51 
App.D.C. Ill—Meams v. Sullivan, 
262 F. 633, 49 App.D.C. 179. 

41.50 U.S.—Arny v. Philadelphia 
Transp. Co., C.A.Pa., 266 F.2d 869 
—Day V. Pennsylvania R. Co., C.A. 
N.J., 243 F.2d 485—Garden Homes, 
Inc. V. Mason, C.A.N.H., 238 F.2d 
654—^U. S. V. Richardson, C.A.Tex., 
204 P.2d 552—Republic of China v. 
National City Bank of N, Y., C.A. 
N.Y., 194 F.2d 170. 

Appealability of orders granting or 
denying stays of proceedings gen¬ 
erally see supra § 290(12). 

Orders held not appealable 

(1) Order staying proceedings in a 
patent suit pending outcome of a 
similar suit instituted prior thereto 
in another district court. 

U.S.—International Nickel Co. v. 
Martin J. Barry, Inc., C.A.Md., 204 
F.2d 583. 

(2) Order which retained jurisdic¬ 
tion, but stayed all proceedings until 
national railroad adjustment board 
had decided cases before it involving 
the same question. 

U.S.—^Day v. Pennsylvania R. Co., C. 
A.N.J., 243 F.2d 485. 

(8) Order staying further pro¬ 
ceedings in action until determina¬ 
tion of particular matters by securi¬ 
ties and exchange commission. 
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U.S.—Phillips V. Securities and Ex¬ 
change Commi.s.sion, C A.N.Y., 171 
F.2d 180—Beckhardt v. National 
Power & Light Co., C.C.A.N.Y., 164 
F.2d 199. 

(4) Order denying defendants’ mo¬ 
tion to stay criminal proceedings 
pending against them in court. 

U.S.—U. S. V. Horns, C.C.A.N.J., 147 
F.2d 57. 

42. U.S.—^United Gas Pipeline Co. v. 
Tyler Gas Service Co., C.A.Tex, 
247 F.2d 681—Dowling Bros. Dis¬ 
tilling Co. V. U. S.. C.C.A.Ky., l.'iS 
F.2d 353, certiorari denied Gould v. 
U. S., 66 S.Ct. 1120, 328 U.S. 848. 90 
L.Ed. 1622, rehearing denied 67 S. 
Ct. 29, 329 U.S. 820. 91 L.Ed. 698— 
Triangle Conduit & Cable Co. v. 
National Electric Products Corpo¬ 
ration, C.C.A.Mich., 127 F.2d 524- 
Cover V. Schwartz, C.C.A.N.Y., 112 
F.2d 566. 

Denial of motion to stay ancillary 
interpleader suit was held not ap¬ 
pealable because such a stay is not 
an injunction within the statute. 

U.S.—^Marine Midland Trust Co. of 
New York v. Eybro Corporation, C. 
C.A.N.Y., 58 P.2d 165. 

42.5 U.S.—^Armstrong-Norwalk Rub¬ 
ber Corp. V. Local Union No. 283, 
United Rubber, Cork, Linoleum and 
Plastic Workers of America, A.F. 
L.-C.I.O., C.A.Conn., 269 P.2d 618— 
City of Thibodaux v. Louisiana 
Power & Light Co., C.A.La., 255 F. 
2d 774—Council of Western Elec¬ 
tric Technical Employees—Nation¬ 
al V. Western Elec. Co., C.A.N.Y., 
238 P.2d 892—Lyons v. Westing- 
house Elefc. Corp., C.A.N.Y., 222 F. 
2d 184, certiorari denied 76 S.Ct. 
62, 360 U.S. 825, 100 LuEd. 737— 
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suit in equity.42.10 ^ judgment or order transfer¬ 
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junction restraining further proceedings at law.^3 
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When an order is made requiring, or refusing to 
require, that an equitable defense shall first be tried, 
the court in effect grants or refuses an injunction 
restraining proceedings at law precisely as though 
the court had acted on a bill of complaint in a sep¬ 
arate suit for the same purpose, and such order, al¬ 
though interlocutory, is appcalable.^^ In this con- 


Jewell V. Davlos, C.A.Tenn., 192 P. 
2d 670, certiorari denied 72 S.Ct. 
635, 343 U.S. 904, 96 L.Kd. 1323— 
Dowling Bros. Distilling Co. v. U. 
S., C.C.A.Ky., 153 F.2d 353, certio¬ 
rari denied Gould v. U. S., 66 S.Ct. 
1120, 328 U.S. 848, 90 L.Ed. 1622, 
rehearing denied 67 S.Ct. 29, 329 
U.S. 820, 91 L.Ed. 698—Catling Coal 
Co. V. Cox, C.C.A.Ky., 142 F.2d 876 
—U. S. V. Baker-Lock wood Mfg. 
Co.. C.C.A.MO., 138 F.2d 48. 

Stay by court of law 

If a court of law itself grants a 
stay of proceedings before it, the 
stay is not an injunction. 

U.S.—Dowling Bros. Distilling Co. v. 
U. S., C.C.A.Ky., 153 F.2d 353, cer¬ 
tiorari denied Gould v. U. S., 66 S. 
Ct. 1120, 328 U.S. 848, 90 L.Ed. 
1622, rehearing denied 67 S.Ct. 29, 
329 U.S. 820, 91 L.Ed. 698—(T. S. v. 
Horns. C.C.A.N.J.. 147 F.2d 67. 
Nature of case 

Legal or equitable nature of case 
was determinable from complaint 
rather than from answer. 

U.S.—Ring V. Spina, C.C.A.N.Y., 166 
F.2d 646, certiorari denied 69 S.Ct. 
30. 336 U.S. 813, 93 L.Ed. 368, 
Statutory right 

Fact that the action “at law" for 
damages is to enforce a statutory, 
rather than a common-law, right is 
immaterial. 

U.S.—Signal-Stat. Corp. v. Local 475, 
United Elec. Radio and Mach. 
Workers of America (UE), C.A.N. 
Y., 236 F.2d 298, certiorari denied 
77 S.Ct. 1293, 354 U.S. 911, 1 L.Ed. 
2d 1428, rehearing denied 78 S.Ct. 
7, 355 U.S. 852, 2 L.Ed.2d 61—Mar- 
kel Elec. Products, Inc. v. United 
Elec., Radio & Mach. Workers of 
America, U.E., C.A.N.Y., 202 F.2d 
435 — ^^vilko V. Swan, C.A.N.Y., 201 
F.2d 439, reversed on other 
grounds 74 S.Ct. 182, 346 U.S. 427, 
98 L.Ed. 168. 

Striking cause from Jury calendar 

In action for treble damages under 
the Sherman Act and for other relief, 
order striking cause from jury cal¬ 
endar was not final, but was appeal- 
able under statute as the grant of an 
injunction against an action at law. 
U.S.—Ring V. Spina, C.C.A.N.Y., 166 
P.2d 646, certiorari denied 69 S.Ct. 
30, 336 U.S. 813, 93 L.Ed. 368. 

42.10 U.S.—City of Morgantown, W. 
Va., V. Royal Ins. Co., W.Va., 69 S. 
Ct. 1067, 337 U.S. 264. 93 L.Ed. 
1847. 


City of Thlbodaux v. Louisiana 
Power & Light Co., C.A.La., 265 F. 
2d 774—National v. Western Elec. 
Co., C.A.N.Y., 238 F.2d 892—Lyons 
V. Westinghouse Elec. Corp., C.A.N. 
Y., 222 F.2d 184, certiorari denied 
76 S.Ct. 62, 350 U.S. 826, 100 L.Ed. 
737. 

Beasoa for rule 

Fiction of a court with two sides, 
one of which can stay proceedings in 
the other, is not applicable where 
there is no other proceeding in ex¬ 
istence. 

U.S.—City of Morgantown, W. Va. v. 
Royal Ins. Co.. W.Va., 69 S.Ct. 
1067, 337 U.S. 254, 93 L.Ed. 1347. 
Dlstlnctlou criticised 

Distinction permitting the practice 
of taking jurisdiction from a stay in 
a law type, and denying jurisdiction 
in an equitable type, action is an in¬ 
congruity springing from the per¬ 
sistence of outmoded procedural dif¬ 
ferentiations. 

U.S.—Baltimore Contractors v. Bo- 
dinger, 75 S.Ct. 249, 348 U.S. 176, 
99 L.Ed. 233. 

Declaratory Judgment 

(1) Although a suit for a declara¬ 
tory Judgment Is analogous to the 
old bill in equity, quia timet, it will 
be regarded as an action at law for 
purposes of appealability where, at 
the very outset of the suit, it was 
evident that nothing could be in¬ 
volved but a judgment for damages. 
U.S.—National v. AVestern Elec. Co., 

C.A.N.Y., 238 F.2d 892. 

(2) In a suit to recover for inju¬ 
ries, an order denying a motion to 
stay subsequently instituted action 
for declaratory judgment in another 
federal district court constituted an 
appealable order on the ground that 
the denial of an Injunction consti¬ 
tutes an appealable order. 

U.S.—Tyrill v. Alcoa S. S. Co., C.A. 
N.Y., 266 F.2d 27. 

43. See infra § 291(3). 

44. U.S.—^Ettclson v. Metropolitan 
Life Ins. Co., N.J., 63 S.Ct. 163, 317 
U.S. 188, 87 L.Ed. 176—Shanferoke 
Coal & Supply Corporation v. 
Westchester Service Corporation, 
N.Y., 65 S.Ct. 313, 293 U.S. 449, 79 
L.Ed. 683—^Enelow v. New York 
Life Ins. Co., Pa., 66 S.Ct. 310, 293 
U.S. 379, 79 L.Ed. 440. 

Colorado Central Power Co. v. 
City of Englewood, C.C.A.Colo., 89 
F.2d 233—^Raytheon Mfg, Co. v. 

887 


Radio Corporation of America, C. 
C.A.Mass., 76 F.2d 943, affirmed 
Radio Corporation of America v. 
Raytheon Mfg. Co., 66 S.Ct. 297, 
296 U.S. 469, 80 L.Ed. 327, followed 
in, C.C.A., Herning v. Louisville & 
N. R. Co., 92 F.2d 997. 

Dismissal of oouuterolaim 

Where defendant in action at law 
filed a counterclaim of equitable 
character, order dismissing counter¬ 
claim without hearing on merits was 
held equivalent to denial of applica¬ 
tion to stay lawsuit and hence ap¬ 
pealable. 

U.S.—Kneberg v. H. L. Green Co., C. 
C.A.I11., 89 F.2d 100. 

Defense immaterial 

Question whether terms of con¬ 
tract sued on prevented federal court 
from decreeing specific performance 
of arbitration agreement was held 
immaterial in determining whether 
court of appeals had jurisdiction of 
appeal from stay order based on spe¬ 
cial defense setting up arbitration 
agreement. 

U.S.—Shanferoke Coal & Supply Cor¬ 
poration V. Westchester Service 
Corporation, N.Y., 66 S.Ct. 313, 293 
U.S. 449, 79 L.Ed. 683. 

Buie in earlier cases 

(1) In some early cases, a conclu¬ 
sion to the contrary was reached. 
U.S.—Cox V. Graves, Knight & 

Graves, C.C.A.Va., 65 F.2d 217—U. 
S. V. Amalgamated Sugar Co., C.C. 
A.Utah, 48 P.2d 166—Childs v. Ul¬ 
tramares Corporation, C.C.A.N.Y., 
40 P.2d 474—Weaver v. Atlas Oil 
Co., C.C.A.La,, 39 P.2d 847—Emlen- 
ton Refining Co. v. Chambers, C.C. 
A.Pa., 14 P.2d 104, certiorari denied 
47 S.Ct. 240, 273 U.S. 731, 71 L.Ed. 
863. 

(2) In one case it was held that 
whether appeal may be taken imme¬ 
diately from refusal to stay proceed¬ 
ings at law where defendant inter¬ 
poses statutory equitable plea is 
matter within rule-making power 
given by statute, and, no rule having 
been promulgated as to whether ap¬ 
peal may be taken immediately from 
refusal to stay proceedings at law on 
defendant's filing statutory equitable 
plea, matter of allowing and recog¬ 
nizing such appeal lies within exer¬ 
cise of court's discretion until rule 
is established. 

U.S.—American Cyanamid Co. v. Wil¬ 
son & Toomer Fertilizer Co., C.C. 
A.Fla., 62 F.2d 1018, certiorari de- 
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nection, since the special defense of a duty to arbi¬ 
trate is an equitable defense,the denial of a 
motion to stay proceedings based on this special 
defense has been held appealable as the denial of an 
interlocutory injunction within the statute.^^-i® 
However, an order denying a motion to compel ar¬ 
bitration and for a stay of proceedings is not ap¬ 
pealable where there is no equitable defense or 

counterclaim.44*i5 

The grant of a stay of proceedings pending arbi¬ 
tration has been held appealable, ^^-20 but there is 
also authority to the contrary.4^-25 In accordance 
with the principle that an order granting or denying 
a stay of proceedings is appealable where the action 
sought to be stayed is of a legal nature, but is not 
appealable when the suit is equitable in nature, 
various orders denying motions, based on the special 
defense of duty to arbitrate, to stay actions at law 
have been held appealable,^^*30 while other orders 
denying a stay of proceedings of an equitable nature 
pending arbitration have been held not appeal- 

able.44.36 

§ 291(3). -Transfer of Cases 

A decree vacating an order transferring a case from 
law to equity may be appealable as an interlocutory order 


dittolvlng an Injunction; but an order transferring a 
case from the equity docket to the law docket is not ap¬ 
pealable unless the equity suit is for an injunction. 

A decree vacating an order transferring a case 
from law to equity has been held appealable as an 
interlocutory order dissolving an in junction.45- 
While an order merely transferring a cause from the 
equity docket to the law docket has been held not 
appealable,46 where the equity suit is for an injunc¬ 
tion, an order transferring it to the law side of the 
court, thereby in effect denying the injunction, has 
been held appealable.47 

A judgment or order transferring a count to 
another docket has been held appealable as an 
interlocutory judgment granting an injunction re¬ 
straining further proceedings at law.47.5 

An order transferring, or refusing to transfer, a 
case from one district to another for trial is not 
appealable as an order granting or denying an inter¬ 
locutory injunction.47.10 

§ 291(4). - Preliminary or Temporary In¬ 

junction ; Temporary Restrain¬ 
ing Order 

An order granting, In terms or effect, a preliminary 


nied 63 S.Ct, 595, 289 U.S, 735, 77 
L.Ed. 1483. 

44.6 U.S.—Shanferoke Coal & Sup¬ 
ply Corporation v. Wc'stchester 
Service Corporation, N.Y., 55 S.Ct. 
313. 293 U.S. 449, 79 L.Ed. 583. 

GatlifC Coal Co. v. Cox, C.C.A. 
Ky., 142 F.2d 876. 

44.10 U.S.—Bernhardt v. Polygraph¬ 
ic Co. of America, C.A.Vt., 235 F. 
2d 209—Markel Ele<j. Products. Inc. 
V. United Elec. Radio & Mach. 
Workers of America, U. E., C.A.N. 
Y., 202 F.2d 435-—Wilko v. Swan. 
C.A.N.Y., 201 F.2d 439, reversed on 
other grounds 74 S.Ct. 182, 346 U. 
S. 427, 98 L.Ed. 168—International 
Union United Furniture Workers 
of America v. Colonial Hardwood 
Flooring Co., C.C.A.Md., 168 F.2d 
33. 

Appealability of final or Interlocu¬ 
tory decisions in arbitration pro¬ 
ceedings generally see supra § 290 
(31). 

44.16 U.S.—Turkish State Railways 
Admin, v. Vulcan Iron Works, C.A. 
Pa.. 230 F.2d 108. 

D.C.—John Thompson Beacon Win¬ 
dows, Limited v. Ferro, Inc., 232 
F.2d 366, 98 U.S.App.D.C. 109. 

44.20 TT.S.—Hoover Motor Exp. Co. 
v. Teamsters, ChaulTeurs, Helpers 
and Taxicab Drivers, Local Union 
No, 327, CA.Tenn.. 217 F.2d 49. 


Dsolaratory Judgmsnt proosediag 

U.S.—Hudson Lumber Co. v. U. S. 
Plywood Corp., C.A.Cal., 181 F.2d 
929. 

44.25 U.S.—Wilson Bros. v. Textile 

Workers Union of America, CIO, 
C.A.N.Y., 224 F.2d 176, certiorari 
denied 76 S.Ct. 70, 350 U.S. 834, 100 
L.Ed. 746—Stat halos v. Arnold 
Bernstein S. S. Corp., C.A.N.Y., 202 
F.2d 525. 

44.30 U.S.—Calvin© Mills, Inc. v. L. 
A. Sle.singcr, Inc., C.A.N.Y., 258 F. 
2d 228—Ross v. Twentieth Cen¬ 
tury-Fox Film Corp., C.A.Cal., 236 
F.2d 632—Signal-Stat Corp. v. Lo¬ 
cal 476, United Elec., Radio and 
Mach. Workers of America (UE), 
C.A.N.T., 236 F.2d 298, certiorari 
denied 77 S.Ct. 1293, 364 U.S. 911, 
1 L.Ed.2d 1428, rehearing denied 
78 S.Ct. 7, 355 U.S. 852, 2 L.Ed.2d 
61—Cuneo Press, Inc. v. Kokomo 
Paper Handlers’ Union No. 34, C.A. 
Ind., 235 F.2d 108, certiorari de¬ 
nied 77 act. 149, 352 U.S. 912, 1 
L.Ed.2d 119—^American Locomotive 
Co. V. Chemical Research Corp., C. 
A.Mlch., 171 F.2d 116, certiorari de¬ 
nied 69 S.Ct. 516. 336 U.S. 909, 93 
L.Ed. 1074, and American Locomo¬ 
tive Co. v. Gyro Process Co., 69 S. 
Ct. 515, 386 U.S. 909, 93 L.Ed. 1074 
—Gatllff Coal Co. v. Cox, C.C.A. 
Ky., 142 F.2d 876—^Donahue v. Sus¬ 
quehanna Collieries Co., C.C.A.Pa., 
138 F.2d 8, 149 A.L.R. 271, 
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Declaratory judgment proceeding 

U.S.—Council of Western Electric 
Technical Employees—National v. 
Western Elec. Co., C.A.N.Y., 238 F. 
2d 892. 

44.35 U.S.—Baltimore Contractors 
V. Bodinger, 75 S.Ct. 249, 348 U.S. 
176, 99 L.Ed. 233. 

Wilson Bros. v. Textile Workers 
Union of America, CIO, C.A.N.Y., 
224 F.2d 176, certiorari denied 76 
S.Ct. 70, 350 U.S. 834, 100 L.Ed. 745. 

45. U.S.—New York Life Ins. Co. v. 
Panagiotopoulos, C.C.A.Mass., 80 F. 
2d 136. 

46. U.S.—Highway Engineering & 
Construction Co. v. Hillsborough 
County, Fla., C.C.A.Fla., 67 F.2d 
439, certiorari denied 54 S.Ct. 373, 
290 U.S. 705, 78 L.Ed. 605. 

47. U.S.—Taylor v. Spurway, C.C.A. 
Fla., 72 F.2d 97—King Mechanism 
& Engineering Co. v. Western 
Wheeled Scraper Co., C.C.A.Ill., 69 
F.2d 546—Banco Mercantil Ameri¬ 
cano de Cuba v. Taggart Coal Co.. 
C.C.A.Ga., 276 F. 888. 

47.5 U.S.—Modin v. Matson Nav. 
Co., C.C.A.Cal., 128 F.2d 194. 

47.10 U.S.-—Jiffy Lubricator Co. v. 
Stewart-Warner Corp., C.A.Va., 177 
F.2d 360, certiorari denied 70 S.Ct. 
484. 338 U.S. 947, 94 L.Ed. 684. 
Appealability of order transferring 
suit generally see supra 8 290(11). 



86C.J.S. FEDERAL COURTS §§ 291 (4)-291 (5) 


or temporary injunction is appeaiabie; but an appeal will 
generally not lie from a mere temporary restraining order. 

An order granting^ a preliminary or temporary 
injunction is appealable."*However, an appeal 
generally will not lie from a mere temporary re¬ 
straining order,^7.65 as where such an order is 
granted without hearing, as an incident to an order 
to show cause why a preliminary injunction should 
not be granted nor will an appeal lie from an 
order refusing to dissolve a temporary restraining 
■order.^® 

An appeal will lie from an order on a hearing of 
both sides, in effect granting a preliminary injunc¬ 
tion, although in terms continuing a temporary re¬ 


straining order.5® 

§ 291(5). -Vacating Receivership 

An interlocutory order vacating an order appointing 
a receiver or denying a motion to vacate a receivership 
is not appealable. 

An interlocutory order vacating an order appoint¬ 
ing a receiver is not appealable,®^ nor is an order 
denying a motion to vacate a receivership appeal- 
able as one refusing to wind up a pending receiver¬ 
ship and an order authorizing a receiver to lease 
property has been held not an order refusing to take 
appropriate steps to wind up a pending receiver- 

ship.®3 


47.50 U.S.—^Deckert v. Independence 
Shores Corporation, Pa., 61 S.Ct. 
229. 311 U.S. 282. 85 L.Ed. 182. 

Connell v. Dulicn Steel Products, 
Inc., C.C.A.La., 240 P.2d 414—Bar- 
her-Greene Co. v. Blaw-Knox Co., 
C.AOhio, 239 F2d 774—Riverbank 
Uaboratorlea v. Hardwood Prod¬ 
ucts Corp., C.A.Ill., 220 F.2d 465, 
reversed on other ground.s 76 S.Ct. 
64 8. 350 U.S. 1003, 100 UEd. 866, 
amended 76 S.Ct. 656. 360 U.S. 1012. 
100 L.Ed. 872—American Chemical 
Paint Co. v. Dow Chemical Co., C. 
C.A.Mich., 161 F.2d 966—v. 
Greene, C.C.A.Pa., 160 F.2d 512. 
D.C.—Pang-Tsu Mow v. Republic of 
China, C.A.DC., 201 F.2d 195, 91 U. 
S.App.D.C. 324, certiorari denied 73 
S.Ct. 784, 346 U.S. 925, 97 L.Ed. 
1356. 

47.55 U.S.—Connell v. Dulien Steel 
Products, Inc., C.A.La., 240 P.2d 
414—St. Helen v. Wyman, C.A.9, 
222 F.2d 890—Western Union Tel. 
Co. V. United States & Mexican 
Trust Co., CC.A.Kan., 221 F. 645. 
1.37 C.C.A. 113. 

Reasoas for rule 

(1) Temporary restraining orders 
are usually effective for only very 
brief periods of time, far less than 
the time required for an appeal, and 
are then generally supplanted by ap¬ 
pealable temporary or permanent in¬ 
junctions. 

U.S—Connell v. Dulicn Steel Prod¬ 
ucts. Inc., C.A.La., 240 F.2d 414. 

(2) They are generally issued with¬ 
out notice to the adversary party, 
and thus the trial judge has had op¬ 
portunity to hear only one side of 
the case; and the trial judge should 
have ample opportunity to have a full 
presentation of the facts and law be¬ 
fore entering an order which is ap¬ 
pealable. 


U.S.—Connell v. Dulien Steel Prod¬ 
ucts, Inc., supra. 

48. U.S.—Schainmann v. Bralnard, 
C.C.A.Cal., 8 F.2d 11. 

49. U.S.—Pack v. Carter, Cal., 223 
F. 638, 139 C.C.A. 184. 

50. U.S.—Misaourl-Kansas-Texas R. 
Co. V. Randolph, C.A.Mo., 182 F.2d 
996—McGonlgle v. Foutch, C.C.A. 
Mo., 61 F.2d 456—Schainmann v. 
Brainard, C.C.A.Cal., 8 F.2d 11— 
Western Union Telegraph Co. v. 
United States & Mexican Trust 
Co., Kan., 221 F. 645, 137 C.C.A. 
113. 

Detanuination of appealability of 

an order should not depend on wheth¬ 
er such order was designated as a 
preliminary injunction or a restrain¬ 
ing order, but on whether the order 
was an injunction within meaning of 
statute providing for appeal from 
orders granting injunctions. 

U.S.—Connell v. Dulien Steel Prod¬ 
ucts, Inc., C.A.La.. 240 F.2d 414. 
Substantial length of time 

(1) Where a temporary restraining 
order is continued for a substantial 
length of time past the period permit¬ 
ted without the consent of the party 
against whom it Is directed and with¬ 
out the prescribed safeguards, it be¬ 
comes, in effect, an appealable tem¬ 
porary injunction. 

U.S.—Sims V. Greene, C.C.A.Pa., 160 
F.2d 512. 

(2) However, where the duration of 
an order restraining judgment credi¬ 
tor from enforcing a state court judg¬ 
ment barely extended beyond the per¬ 
mitted period, the order was not an 
appealable temporary injunction. 

U.S.—Connell v. Dulien Steel Prod¬ 
ucts, Inc., C.A.La., 240 F.2d 414. 

61. U.S.—U. S. V. Otley, C.C.A.Or., 

116 F.2d 958. I 


52. U.S.—Coskery v. Roberts & Man- 
der Corp.. C.A.Pa., 189 F.2d 234— 
Sklrvln v. Mesta, C.C.A.Okl., 141 F. 
2d 668—Grand Beach Co. v. Gard¬ 
ner, C.C.A.Mich., 34 F.2d 836. 

Beasou for rulo 

An appeal from such an order 
would be entirely unnecessary and it 
would excuse defendant from appeal¬ 
ing from the order appointing the re¬ 
ceiver, which It Is his duty to do if 
he is dissatisfied therewith. 

U.S.—Mitchell v. Lay, C.C.A.Cal., 48 
F.2d 79, certiorari denied Lay v. 
Mitchell, 51 S.Ct. 666, 283 U.S. 864, 
75 L.Ed. 1469. 

Where uo opportnuity to appeal from 
appoiutmeut 

(1) Order refusing motion to va¬ 
cate federal court receivership was 
held appealable, where party was 
first brought into court after receiv¬ 
er’s appointment. 

U.S.—Mitchell v. Lay, C.C.A.Cal., 48 
F.2d 79, certiorari denied Lay v. 
Mitchell, 51 S.Ct. 656, 283 U.S. 864, 
75 L.Ed. 1469. 

(2) However, such order is not ap¬ 
pealable notwithstanding that party 
was not served with process and did 
not participate in proceedings result¬ 
ing in appointment of receivers, and 
although he allegedly had no oppor¬ 
tunity to contest propriety of ap¬ 
pointment of receivers on jurisdic¬ 
tional or other basis, since party was 
not brought Into court after appoint¬ 
ment of receivers, but came in as a 
proper intervening party and at all 
times from commencement of action 
had right to petition for interven¬ 
tion. 

U.S.—Coskery v. Roberts & Mander 
Corp., C.A.Pa.. 189 F.2d 234. 

53. U.S.—Belleair Hotel Co. v. Ma¬ 
bry. C.C.A.Fla.. 109 F.2d 390. 
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§§ 292(l)-292(2) FEDERAL COURTS 

3. Procedure in General 


§ 292(1), In General 

The procedure on appeal to the court! of appeals Is 
governed exclusively by the acts of Congress and the rules 
and practice of the federal courts. 

The courts of appeals are, with respect to the 
review of judgments and decrees, controlled exclu¬ 
sively by the acts of Congress and the rules and 
practice of the federal courts without regard to 
state statutes or practice.Where the judgment or 
order from which the appeal is attempted is criminal 
in nature, appeal under the criminal appeals rules 
is proper and necessary. One who brings an 
action at law in a case properly cognizable within 
that jurisdiction may not, in appealing from the 
judgment at law, follow the practice applicable in 
appeals from a decree in admiralty, even though the 
judgment at law applied principles which would have 


been applied if the case had been brought in ad- 

miralty.55.5 

§ 292(2). Presentation and Reservation in 
Lower Court of Grounds of Re¬ 
view 

Ordinarily the trial court cannot properly be said to 
have erred in respect of a matter not brought to its at¬ 
tention, and subject to some exceptions and limitations, it 
is the general rule that questions not raised and properly 
preserved for review In the trial court will not be no¬ 
ticed on appeal to the court of appeals. 

Ordinarily, the trial court cannot properly be 
said to have erred in respect of a matter not brought 
to its attention ;55.50 and errors which it was given 
no opportunity to correct will not be considered on 
appeal.Subject to some exceptions and limita¬ 
tions,as where failure to consider the alleged 


64. U.S.—Porto Rico Gas & Coke Co. 
V. Frank Rullan & Associates, C.A. 
Puerto Rico, 189 F.2d 397—Dallas 
Ry. & Terminal Co. v. Sullivan, C. 
C.A.Tex.. 108 F.2d 581—U. S. v. 
Marsh, C.C.A Va.. 108 F.2d 558— 
U. S. V. Rayburn, C.C.A.Iowa, 91 
F.2d 162—Ghost v. U. S., Colo., 168 
F. 841, 94 C.C.A. 263. 

26 C.J. p 971 notes 31, 32. 

70dsral Buies 

An appeal by administrator of wage 
and hour division, from dismissal of 
show cause order in proceeding for 
an order to require production of doc¬ 
umentary evidence, is properly tak¬ 
en under procedure established by 
Federal Rules of Civil Procedure, 28 
U.S.C.A. 

U.S.—^Walling v. News Printing Co., 
C.C.A.N.J., 148 P.2d 67, affirmed 
66 S.Ct. 494, 327 U.S. 186, 90 L.Ed. 
614, 166 A.L..R. 631. 

65. U.S.—McCrone v. U. S., C.C.A. 
Mont., 100 F.2d 322, affirmed 59 S. 
Ct. 686, 307 U.S. 61, 83 L,.Ed. 1108. 

Appeals from territorial court 

The manner of taking an appeal to 
the circuit court of appeals from the 
United States district court for the 
former territory of Hawaii was not 
controlled by the Criminal Appeals 
Rules governing appeals from the 
district courts of the United States, 
but was controlled by special statu¬ 
tory provision. 

U.S.—Mookini v. U. S., Hawaii, 68 S. 
Ct. 643, 303 U.S. 204, 82 L.Ed. 748, 
conformed to, C.C.A., 96 P.2d 960. 

65A U.S.—^Watson v. Providence 
Washington Ins. Co., C.A.N.C., 201 
P.2d 736. 

66.50 U.S.—^Weiss v. Duro Chrome 
Corp., C.A.MO., 207 F.2d 298. 


I D.C.—Brown v. Rudberg, 171 F.2d 
831, 84 US.App.D.C. 221. 

Columlna Aid Ass’n v. Sprague. 
271 F. 381, 50 App.D.C. 307. 

55.55 U.S.—Ctipella v. Zurich Gener¬ 
al Acc. Liability Ins. Co., C.A.La., 
194 F.2d 568. 

D.C.—Donovan v. Brown, 124 F.2d 
295, 76 U.S.App.D.C. 93. 

56. U.S.—In re Linda Coal & Supply 
Co., C.A.Pa., 255 F.2d 653—Park¬ 
way Baking Co. v. Freihofer Bak¬ 
ing Co., C.A.Pa., 255 F.2d 641—U. S. 
V. Rosner, C.A.H.I., 249 F.2d 49— 
Williamson v. Weyerhaeuser Tim¬ 
ber Co., C.A.Or., 221 F.2d 6—Kas¬ 
per V. Kellar, C.A.S.D., 217 F.2d 
744—^U. S. V. Che.sapeake & O. Ry. 
Co., C.A.Va., 216 F.2d 213—Govero 
V. Standard Oil Co., C.A.Mo., 192 
F.2d 962—Petsel v. Riley, C.A.Iowa, 
192 F.2d 954—Yorkshire Ins. Co. v. 
U. S., C.A.N.J., 171 F.2d 374, affirm¬ 
ed 70 S.Ct. 207, 338 U.S. 366, 94 L. 
Ed. 171, 12 A.L.R.2d 444—Zucker- 
man v. McCulley, C.A.Mo., 170 F.2d 
1016—Clark v. Tibbetts, C.C.A.N.Y., 
167 F.2d 397—Yellow Truck & 
Coach Mfg. Co. v. Edmondson, C.C. 
A.Mlch., 156 F.2d 367—State ex rel. 
Williams V. Neustadt, C.C.A.Okl., 
149 F.2d 143—Lambur v. Yates, C. 
C.A.Mo., 148 F.2d 137—Commis¬ 
sioner of Internal Revenue v. 
Wells, C.C.A.6, 132 F.2d 406— 

Hutchinson v. Fidelity Inv. Ass’n, 

C. C.A.W.Va„ 106 F.2d 431, 133 A.L. 
R. 1061—Stoltz V. U. S., C.C.A. 
Mont., 99 F.2d 283—Maryland Cas¬ 
ualty Co. V. Reid, C.C.A.Tex., 76 F. 
2d 30. 

D.C.—^Kaplan v. Manhattan Life Ins. 
Co. of New York, 109 F.2d 463, 71 
App.D.C. 260—Saks v. B. H. Stine- 
metz & Son Co., 293 F. 1006, 64 App. 

D. C. 38. 

3 C.J. p 742 note 99. | 
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Objection relating to jurisdiction of 
court over subject matter see in¬ 
fra § 292(6). 

General rule not absolute 

Rule that an order will not be re¬ 
versed on a point first raised on ap¬ 
peal IS not absolute. 

U.S.—New York. N. H. & H. R. Co. 

V. R. F. C., C.A.Conn., 180 F.2d 241. 
Question of administration 
As the rule that questions not rais¬ 
ed below will not be considered on 
appeal is for the purpose of orderly 
administration and the attainment 
of justice, whether or not the court 
will follow it is ordinarily a question 
of administration. 

U.S.—American Legion Post No. 90 
of Village of Mamaroneck v. First 
Nat. Bank & Trust Co. of Mamaro¬ 
neck, C.C.A.N.Y., 113 ^^2d 868. 

Objectionable matter incurable 

Since the reason for the rule is to 
give an opportunity to avoid the ef¬ 
fect of an objection, the rule is not 
applicable where that could not have 
been done, even though the question 
had been seasonably raised in the 
court below. 

U.S.—McConnell v. Dennis, Kan., 153 
F. 647, 82 C.C.A. 501. 

Paderal Buie and statute 

Fact that point was not raised in 
trial court that remedy existed under 
Rule of Federal Civil Procedure and 
certain statute and neither such Rule 
nor statute was called to attention 
of district court would not preclude 
court of appeals from noticing and 
applying such Rule and statute. 

U.S.—Huntress v. Huntress’ Estate. 
C.A.I11., 236 P.2d 206, 61 A.L.R.2d 
682. 

Pure question of law 

Where pertinent facts were stipu¬ 
lated in case involving taxpayer's lia- 
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error would result in a miscarriage of justice,ture, not raised and properly preserved for review 
or where there was a plain error,particularly in the trial court will not be noticed on appeal to 
in a case where the public interest is involved,the court of appeals®*^ regardless of consent or 


it is the general rule that questions, 

Lility for income taxes, pure ques¬ 
tion of law would be considered by 
reviewing court to which it was pre¬ 
sented, even though not raised or 
argued in court below. 

U.S.—U. S. V. Merrill, C.A.Waah., 211 
F.2d 297. 

56.5 U.S.—Willis v. Pennsylvania R. 
Co., C.A.Va., 269 F.2d 549—U. S. v. 
Vater, C.A.N.Y., 259 F.2d 667— 

Daugharty v. Gladden, C.A.Or., 257 
F.2d 750—Smith v. Pasqualetto, C. 
A.Mas.s, 246 F.2d 765— IT. S. v. La- 
trobe Const. Co., C.A.Ark., 246 F.2d 
357, certiorari denied 78 S.Ct. 262, 
355 U.S. 890, 2 L.Ed.2d 189—Bird 
V. U. S., C.A.Mass., 241 F.2d 516— 
Torpey v Red Owl Stores. C.A. 
Minn., 228 F.2d 117—Montgomery 
V. Marva Theaters, C.A.Md., 218 F. 
2d 221—C. I. R. V. Gregory Run 
Coal Co.. C.A.4. 212 F.2d 52. cer¬ 
tiorari denied 75 S Ct. 47. 348 U.S. 
828, 99 L.Ed. 653. and C. I. R. v. B. 
II. Swaney & Sons. 75 S.Ct. 68. 348 
U.S. 828. 99 li.Ed. 653—Sisco v. Mc¬ 
Nutt. CA.Ark, 209 F,2d 550— 
Tres.sler v. C. T K., C.A.4, 206 F.2d 
638—Ketler v. C I. R., C.A.7, 196 F. 
2d 822—Moonshine v. Short. C.A. 
Tex., 196 F 2d 606—Palo Blanco 
Fruit Co. V. Palo Alto Orchards Co., 
C\A.Puerto Rico. 195 F.2d 90— 
Frieze v. West Am. Ins. Co., C.A. 
Mo, 190 F.2d 381—Dowell, Inc., v. 
Jowens, C.C.A La.. 166 F.2d 214. 2 
A.L.H.2d 442, certiorari denied 68 
set. 1346, 334 U.S. 832, 92 L.Ed. 
1759—Bergeron v. Mansour, C.C.A. 
Mass., 152 F.2d 27. 

D(\—Mulligan v. Andrews, 211 F.2d 
28. 93 U.S.App.D.C. 375—Shokuwan 
Shlmabukuro v. Higeyoshi Nagaya- 
ma. 140 F.2d 13, 78 U.S.App.D.C. 
271, certiorari denied 64 S.Ct. 1270, 
322 U.S. 755, 88 L.Ed. 1584. 
Protection of fundamental rights 
Rule that questions not rai.sed be¬ 
low will not be considered on appeal 
will be disregarded where it is nec¬ 
essary to do so in order to protect 
the fundamental rights of the parties 
or the error is of such a nature that 
justice requires that it be corrected. 
U.S.—U. S. V. 363 Cases Mountain 
Val. Mineral Water, C.A.Ark., 247 F. 
2d 473—Helvering v. Rubinstein, 
C.C.A., 124 F.2d 969—New York 
Life Ins. Co. v. Calhoun, C.C.A.Mo., 
114 P.2d 526. certiorari denied 61 
S.Ct. 141, 311 U.S. 701, 85 L.Ed. 465 
—Nichols V. Republic Iron & Steel 
Co., C.C.A.Ala., 89 F.2d 927—Sulz- 
bacher v. Continental Casualty Co., 
C.C.A.Mo., 88 F.2d 122—Maryland 
Casualty Co. v. Reid, C.C.A.Tox., 76 
F.2d 30—Trapp v. Metropolitan 
Life Ins. Co.( C.C.A.Mo«i 70 F«2d 


of whatever na- | 

976, affirmed 72 F.2d 374, certiorari 
denied Metropolitan Life Ins. Co. v. 
Trapp. 65 S.Ct. 112, 293 U.S. 696. 79 
L.Ed. 690—Freeman v. U. S., C.C.A. 
Colo., 4 F.2d 13. 

Natnre of right 

Right to disregard the rule that an 
appellate court will not ordinarily 
consider issues of law or fact not 
raised below is a right to prevent a 
clear miscarriage of justice apparent 
from the record and not a right to 
afford a defeated litigant another 
day in court because he thinks that 
if he were given opportunity to try 
his case again on a different theory 
he might prevail. 

U.S.—Helvering v. Rubinstein, C.C.A., 
124 F.2d 969. 

56.10 U.S.—De Fonce Const. Co. v. 
(^ity of Miami, C.A.Fla., 256 F.2d 
425. certiorari denied 79 S.Ct. 115, 
358 U.S. 875, 3 L.Ed.2d 105—Louisi¬ 
ana & A. Ry. Co. V. Moore, C.A.La., 
229 F.2d 1, 59 A.L.R.2d 571, certio¬ 
rari denied 76 S.Ct. 849, 351 U.S. 
952, 100 LEd. 1476—Torpey v. Red 
Owl Stores. C.A.Minn., 228 P.2d 
117—Moonshine v. Short, C.A.Tex., 
196 P.2d 606—N. L. R. B. v. Red 
Spot Elec. Co., C.A.9, 191 F.2d 697 
—Klrstner v. Atlantic Greyhound 
Corp., C.A.N.C., 190 F.2d 422—Wa¬ 
ter Hammer Arrester Corp. v. Tow¬ 
er, C.A.W 1 S., 171 F.2d 877—Fleming 
V. Goodwin, C.C.A.Mo., 166 F.2d 
334, certiorari denied 68 S.Ct. 1338, 
334 U.S. 828, 92 L.Ed. 1765—Ett- 
man v. Federal Life In.s. Co., C.C. 
A.Mo., 137 P.2d 121, certiorari de¬ 
nied 64 S.Ct. 19.3, 320 U.S. 785, 88 
L.Ed, 472, rehearing denied 64 S. 
Ct. 266, 320 U.S. 815, 88 L.Ed. 492. 

56.16 U.S.—U. S. v. I-atrobe Const. 
Co., C.A.Ark., 246 F.2d 367, certio¬ 
rari denied 78 S.Ct. 262, 355 U.S. 
890, 2 L.Bld.2d 189—Torpey v. Red 
Owl Stores, C.A.Minn.. 228 F.2d 
117—Fleming v. Goodwin, C.C.A. 
Mo., 165 F.2d 334, certiorari denied 
68 S.Ct. 1338, 334 U.S. 828, 92 L.Ed. 
1765. 

Qaestions of geaeral public nature 

affecting the interest of the state at 
large may be determined by the cir¬ 
cuit court without having been raised 
in the trial court. 

U.S.—Prlmeau v. Granfleld, N.Y., 193 
F. 911, 114 C.C.A. 649, certiorari 
denied 32 S.Ct. 839, 226 U.S. 708, 66 
L.Ed. 1267. 

57. U.S.—People of Puerto Rico v. 
Rubert Hermanos, Inc., Puerto 
Rico, 62 S.Ct. 771, 316 U.S. 637, 86 
L.Ed. 1081. 

Allstate Ins. Co. v. Springer, C.A 
Mich., 269 F.2d 805—O’Connor v. U. 
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S.. C.A.N.T., 269 F.2d 678—WlIIls 
v. Pennsylvania R. Co., C.A.Va., 269 
F.2d 649—Hoffman v. Halden, C.A. 
Or., 268 F.2d 280—Myra Foundation 
V. U. S.. C.A.N.D., 267 F.2d 612— 
Black Crystal Coal Co. v. Garland 
Coal & Min. Co., C.A.Okl., 267 F.2d 
669—Leo Feist, Inc. v. Lew Tendler 
Tavern, Inc., C.A.Pa., 267 F.2d 494 
—Walker v. Felmont Oil Corp., C.A. 
Ky., 262 F.2d 163—Chicago & E. I. 

R. Co. V. Southern Ry. Co., C.A. 
Ind., 261 F.2d 394—Steiner v. Nel¬ 
son, C.A.Wis., 259 P.2d 853—U. S. v. 
Vater, C.A.N.Y., 259 F.2d 667— 
Reynolds Metals Co. v. Yturbide, C. 
A.Or.. 258 F.2d 321, certiorari de¬ 
nied 79 S.Ct. 66. 368 U.S. 840, 3 L. 
Ed.2d 76—Mellott v. U. S.. C.A.Pa., 
257 F.2d 798, certiorari denied 79 

S. Ct. 96, 368 U.S. 864, 3 L.Ed.2d 98. 
rehearing denied 79 S.Ct. 228, 358 

U. S. 913, 3 L.Ed.2d 234—Holliday v. 
Great Atlantic & Pacific Tea Co., C. 
A.Mo., 256 F.2d 297—In re Linda 
Coal & Supply Co., C.A.Pa., 255 P.2d 
653—B & G Elec. Co. v. G. E. Bass 
& Co., C.A.Miss., 262 F.2d 698. cer¬ 
tiorari denied 78 S.Ct. 1372, 357 U. 
S. 931, 2 L.Ed.2d 1371—Board of 
Sup’rs of Louisiana State Universi¬ 
ty and Agr. and Mechanical College 

V. Ludley, C.A.La., 252 F.2d 372. 
certiorari denied 79 S.Ct. 31, 358 
U.S. 819, 3 L.Ed.2d 61 and Louisiana 
State Bd. of Ed. v. Lark, 79 S.Ct. 
32, 368 U.S. 820, 3 L.Ed.2d 61— 
Parenzan v. lino Kaiun Kabushiki 
Kaisya, C.A.N.Y., 251 F.2d 928, cer¬ 
tiorari denied International Termi¬ 
nal Operating Co. v. lino Kafun, 
Kaisha, Limited, 78 S.Ct. 781, 356 
U.S. 939, 2 L.Ed.2d 814—Stadia Oil 
& Uranium Co. v. Wheelis, C.A. 
Utah, 251 P.2d 269—Texas Plastics, 
Inc. V. Roto-Lith, Limited, C.A. 
Tex., 250 F.2d 844, certiorari denied 
78 S.Ct. 996, 356 U.S. 967, 2 L.Ed.2d 
1066—Union Pac. R. Co. v. Johnson, 
C.A.Idaho, 249 P.2d 674—Dubuque 
Fire & Marine Ins. Co. v. Caylor, C. 
A.Kan., 249 F.2d 162—Gilby v. 
Travelers Ins. Co., C.A.Mo., 248 F. 
2d 794—Columbia Cas. Co. v. Eich- 
leay Corp., C.A.Iowa, 245 P.2d 1— 
Carr v. City of Anchorage, C.A. 
Alaska. 243 F.2d 482—Oslund v. 
State Farm Mut. Auto. Ins. Co., C. 
A.Or., 242 F.2d 813—Hardware Mut. 
Ins. Co. of Minn. v. C. A. Snyder, 
Inc., C.A.Pa.. 242 F.2d 64—Bird v. 
U. S., C.A.Mass.. 241 F.2d 616— 
Diggs V. Cities Service Oil Co., C. 
A.Okl., 241 F.2d 425—U. S. v. Sinor, 
C.A.Fla., 238 F.2d 271, certiorari de¬ 
nied 77 S.Ct. 1287, 363 U.S. 986, 1 L, 
Ed.2d 1144—Herlnger v. C. I. R., C. 
A.9, 236 F.2d 149, certiorari denied 
7T S.Ct. 225, 362 U.S. 927, I L.Ed. 
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2d 162—Local 205, United Elec., 
Hadlo and Mach. Workers of Amer¬ 
ica (UE) V. General Elec. Co., C.A. 
Mass., 233 F.2d 86, affirmed 77 S.Ct. 
921. 353 U.S. 547. 1 L.Ed.2d 102S— 
Doll V. Glenn, C.A.Ky., 231 F.2d 186 
—Port Worth & D. R. Co. v. Harris. 
C.A.Tex., 230 P.2d 680—Employers’ 
Liability Assur. Corp. v. Maryland 
Cas. Co., C.A.I11., 230 P.2d 370— 

U. S. V. Marshall, C.A.Idaho, 230 F. 
2d 183—Torpey v. Red Owl Stores, 
C.A.Minn., 228 F.2d 117—Justheim 
Petroleum Co. v. Hammond, C.A. 
Utah. 227 F.2d 629—Hazeltine Re¬ 
search V. Avco Mfg. Corp., C.A.Ill., 
227 F.2d 137, certiorari denied 76 
S.Ct. 474, 350 U.S. 987, 100 L.Ed. 854 
—River Plate and Brazil Confer¬ 
ences V. Pressed Steel Car Co., C.A. 
N.T . 227 P.2d 60—Kellte Products 

V. Binzel, C.A.Ala., 224 P.2d 131— 
Albers Milling Co. v. Farmers Prod¬ 
uce Co., C.A.Ark., 222 F.2d 915— 
Vogrin v. Hedstrom, C.A.Mo., 220 
P.2d 863, certiorari denied 76 S.Ct. 
86. 350 U.S. 845, 100 L.Ed. 753— 
Demelle v. I. C. C., C.A.Me., 219 F. 
2d 619, certiorari denied 76 S.Ct. 
62. 350 U.S. 824, 100 L.Ed. 736— 
Kasper v. Kellar, C.A.S D.. 217 F.2d 
744—Lockheed Aircraft Service v. 
Gibson, C.A.Tex.. 217 F 2d 730, re¬ 
versed on other grounds 76 S.Ct. 
366, 350 U.S, 356. 100 L.Ed. 395, re¬ 
hearing denied 76 S.Ct. 656, 350 S. 
1016, 100 L.Ed. 875—Independent 
Xall & Packing Co. v. Stronghold 
Screw Products, C.A.Ill., 215 F,2d 
434—American Federation of Mu¬ 
sicians V. Stein, C.A.Tcnn., 213 F.2d 
679, certiorari denied 75 S.Ct. 108, 
348 U.S. 873, 99 L.Ed. 687—Glenden- 
ning Motorways v. Ander.son, C.A. 
Minn., 213 F.2d 432—Kansas City 
Public Service Co. v. Taylor, C.A. 
Mo., 210 F.2d 3—Sisco v. MeXutt, 
C.A.Ark . 209 F.2d 550—Ark-Tenn 
Distributing Corp. v. Breidt, C.A.N. 
J., 209 F.2d 359—Barnard v. Wa¬ 
bash R. Co., C.A.Mo., 208 F.2d 489 
—I". S. V. Holh, C.A.Wash., 207 
F.2d 386—Tressler v. C.I.R., C.A.4. 
206 F.2d 538—Shafer v. Reo Mo- 
tors, Inc., C.A.Pa., 205 F.2d 6S5— 
Hopkins v. Waco Products, Inc., 
C A.Ill., 205 F.2d 221—South Puerto 
Rico Sugar Co. (of Puerto Rico) v 
Slerra-Berdecia, C.A.Puerto Rico, 
203 P.2d 27.5—Roberge v. U. S., C 
A.Wash., 201 F.2d 108—Beechwood 
Lumber Co. v. Tobin, C.A.Ga., 199 
P.2d 878—Brown v. American Nat. 
Bank, C.A.Okl., 197 P.2d 911—Palo 
Blanco Fruit Co. v. Palo Alto Or¬ 
chards Co., C.A.Puerto Rico, 195 F. 
2d 90—Kainz v. Anheuser-Busch, 
Inc., C.A.Ill., 194 F.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 820, 
97 L.Ed. 638—Warner v. Dworsky, 
C.A.Minn., 194 F’.2d 277, certiorari 
denied 72 S.Ct. 1060, 343 U.S. 965, 96 
L.Ed. 1362—Mutual Ben. Health & 
Acc. Ass’n V. Cohen, C.A.Mo., 194 F. 
.2d 232, certiorari denied 72 S.Ct. 


1059, 843 U.S. 965. 96 L.Ed. 1362— 
Denver & R. G. W. R. Co. v. Himon- 
as, C.A.Utah. 190 F.2d 1012—Patent 
& Licensing Corp. v. Olsen, C.A.N. 
Y., 188 F.2d 622—Delta Drilling Co. 
V. Arnett, C.A.Ky., 186 F.2d 481, cer¬ 
tiorari denied 71 S.Ct. 674, 340 U.S. 
954, 95 L.Ed. 688, rehearing denied 
71 S.Ct. 735, 341 U.S. 917, 95 L.Ed. 
1352—Union Paving Co. to Use of 

U. S. Cas. Co. V. Thomas, C.A.Pa., 
186 F.2d 172—Indu.strlal Products 
Mfg. Co. V. Jewett Lumber Co., D.C. 
Iowa, 185 P.2d 866—Spencer v. 
Gulf. M. & O. R. Co., C.A.MO., 184 
F.2d 655—City of Orange v. Fidel¬ 
ity & Deposit Co. of Md., C.A.Tex., 
180 F.2d 369—Home Ins. Co. v. Ci- 
conett, C.A.6, 179 F.2d 892—Olson 

V. U. S., C.A.S.D., 175 F.2d 510— 

Zuckerman v. McCulley, C.A.Mo., 
170 F.2d 1015—Cold Metal Process 
Co, V. McLouth Steel Corp., C.A. 
Mich., 170 F.2d 369—Montgomery 
Ward & Co. v. Danger, C.C.A.Mo., 
168 F.2d 182—Titus V. Rorick. C.C. 
A.Ohio, 167 F.2d 571, certiorari de¬ 
nied Titus V. Spitzer-Rorich Trust 
& Sav. Bank, 69 S.Ct. 44. 335 U.S. 
822, 93 L.Ed. 376—Harnik v. Lilley, 
C.C.A.Ark., 167 F.2d 159—U. S. v. 
Barndollar & Crosble, C.C.A.Okl.. 
166 F.2d 793—McComb v. Goldblatt 
Bros., C.C.A.Ill., 166 F.2d 387—Ten¬ 
nessee Ga.s & Transmission Co. v. 
El Paso Nulural Gas Co., C.C.A. 
Tex., 166 F.2d 9—Fleming v. Good¬ 
win. C.C.A.Mo., 165 F.2d 334, certio¬ 
rari denied 68 S.Ct. 1338, 334 U.S. 
828, 92 L.Ed. 1755—Metal Associ¬ 
ates v. East Side Metal Spinning & 
Stamping Corp.. C.C.A.N.Y., 1C5 F. 
2d 163—Palmer v. R. F. C., C.C.A. 
Conn., 164 F.2d 466, certiorari de¬ 
nied 68 set. 1016, 334 U.S. 811, 92 
I.4.Ed. 1742—Petition of Her.seh- 

mann, C.C.A.Ill., 163 F.2d 865—Sin- 
ko Tool & Mfg. Co. v. Automatic 
Devices Corp., C.C.A.Conn., 157 F.2d 
974 — Eliscu V. Fiber, C.C.A.N.J., 157 
F.2d 136—Yellow Truck & Coach 
Mfg. Co. V. Edmondson, C.C.A. 
Mich., 155 F.2d 367—Llbbey-Owens- 
Ford Glass Co. v. Sylvanla Indus. 
Corp., C.C.A.N.Y., 164 F.2d 814, cer¬ 
tiorari denied 66 S.Ct. 1353, 328 U.S. 
859, 90 L.Ed. 1630—Hebets v. Scott. 
C.C.A.Ariz.. 3 52 P.2d 739—Chatz v. 
Midco Oil Corp., C.C.A.I11., 152 F.2d 
153, certiorari denied 67 S.Ct. 49, 
329 U.S. 717, 91 L.Ed. 622, rehear- 
ing denied 67 .S.Ct. 181, 329 U.S. 825, 
91 L.Ed. 701—Bergeron v. Mansour, 
C.C.A.Mass., 152 F.2d 27—Hoblik 
V. U. S., C.C.A.Ark., 161 F.2d 971— 
Bowles v. Strickland, C.C.A.Ga., 161 
P.2d 419—Lambur v. Yates, C.C.A. 
Mo., 148 F.2d 137—U. S. v. Hill- 
crest Inv. Co., C.C.A.MO., 147 P.2d 
194—Gipps Brewing Corp. v. Cen¬ 
tral Mfrs.’ Mut. Ins. Co., C.C.A.Ill., 
147 P.2d 6—Palmer v. Miller, C.C. 
A.Mo., 146 F.2d 926—Kortz v. 
Guardian Life Ins. Co. of America, 
C.C.A.C 0 I 0 ., 144 P.2d 676, certiorari 
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denied 66 S.Ct. 63. 323 U.S. 728, 89^ 
L.Ed. 584—Baetjer v. U. S., C.C.A. 
Puerto Rico, 143 F.2d 391, certio¬ 
rari denied 66 S.Ct. 131, 323 U.S. 
772. 89 L.Ed. 618—Bowles v. Capi¬ 
tol Packing Co., C.C A Colo., 143 F. 
2d 87—U. S. v. Wurls})augh, C.C.A. 
La., 140 P.2d 634—Hershberger v. 
U. S., C.C.A.Ind., 138 F.2d 615— 
Ralph Knight. Inc., v. Mantel, C.C. 
A Mo.. 135 F.2d 614—Richter v. 
Hoglund, C.C.A.Wis.. 132 F.2d 748 
—Kansas City Southern Ry. Co. v. 
McDaniel, C.C.A.Ark . 131 F.2d 89 
—Goldie V. Cox, C C.A.Minn., 130 
P.2d 696—Reconstruction Finance 
Corporation v. Sun Lumber Co., 
C.C.A.W.Va., 126 P.2d 731—Pruden¬ 
tial Ins. Co. of America v. Carlson, 
C.C.A.Kan., 126 F.2d 607—John R. 
Alley & Co. v. Federal Nat. Bunk 
of Shawnee, Shawnee County, Okl., 
C.C.A.Okl., 124 F.2d 995—Lyons v. 
U. S., C.C.A.Ohio, 123 F.2d 507— 
Ramming Real Estate Co. v. U. S., 
C.C.A.Mo., 122 F.2d 892—Illinois 
Cent. R. Co. V. Sigler, C.C.A.Tenn., 
122 F.2d 279—Frank v. Giesy, C.C.A. 
Or., 117 P.2d 122—B.irnard-Curtiss 
Co. v. Maehl, C.C.A.Mont., 117 F.2d 
7—National Fire Ins. Co. of Hart¬ 
ford, Conn. V. School Dist. No. 68, 
Sequoyah County, C.C.A.Okl., 1J5 
F.2d 232—New York Life Ins. Co. v. 
Calhoun, C.C.A.Mo., 114 F.2d 526, 
certiorari denied 61 S.Ct. 141, 311 

U. S. 701, 85 L.Ed. 455—McGee v. 
Nee, C.C.A.M 0 ., 113 F.2d 643—U. S. 

V. Meyer, C.C.A.Ill., 113 F.2d 387, 

certiorari denied Meyer v. U. S., 61 
S.Ct. 174, two cases, 311 U.S. 706, 
85 L.Ed. 459—Falstaff Brewing 
Corporation v. Iowa Fruit & Prod¬ 
uce Co., C.C.A.Ncb.. 112 F.2d 101— 
Helvering v. Hormei, C.C.A., Ill F. 
2d 1, affirmed 61 S.Ct. 719, 312 U.S. 
652, 85 L.Ed. 1037—Borchard v. Cal¬ 
ifornia Bank, C.C.A.Cal., 107 F.2d 
96, reversed on other grounds 60 S. 
Ct. 967, 310 U.S. 311, 84 L.Ed. 1222, 
rehearing denied 61 S.Ct. 64, 311 
U.S. 724, 86 L.Ed. 472—Lumber¬ 
mens Mut. Casualty Co. v. Mclver, 
CC.A.Cal., 110 F.2d 323. certiorari 
denied 61 S.Ct. 8, 311 U.S. 665, 85 
L.Ed. 419—Hutchincon v. Fidelity 
Inv. Ass’n, C.C.A.W.Vn., 106 F,2d 
431, 133 A.L.R. 1061—Jackson 

County V. Alton R. Co., C.C.A Mo., 
106 P.2d 633, certiorari denied Alton 
R. Co. V. Jackson County, 60 S.Ct. 
175, 308 U.S. 610, 84 L.Ed. 610— 
Northwestern Mut. Life Ins. Co. v. 
Cohn Bros., C.C.A.Or., 3 02 P.2d 74 
—Kleinschmlt v. Farmers Mut. 
Hail Ins. Ass’n of Iowa, C.C.A.Neb., 
101 F.2d 987—Supreme Fore.st 
Woodman Circle v. City of Belton, 
C.C.A.Tex., 100 F.2d 655—Millers' 
Mut. Fire Ins. As.s’n of Illinois v. 
Warroad Potato Growers Ass’n, C. 
C.A.Minn., 94 F.2d 741—Potts v. 
City of Utica, C.C.A.N.Y., 86 F.2d 
616—Coopman v. Citizens State^ 
Bank of Ornak, C.C.A.Wash.. 85 F. 
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The power of the court on its own motion to con¬ 
sider grounds of error not raised below is one which 
should be exercised sparingly, 88.6 and not in an ordi- 


2d 799, certiorari denied 57 S.Ct. 
431, 300 V.S. 655. 81 L.Ed. 865— 
Hall V, .Htna Life Ins. Co., C.C.A. 
Ark., 86 F2d 447—New York Life 
Ins Co. V. Wolf, C.C.A.S.D., 85 F.2d 
1(;2. certiorari denied 67 S.Ct. 316, 
299 U.S. 614, 81 L.Ed. 453—Marion 
Steam Shovel Co. v. Bertlno, C.C.A. 
Mo., 82 F 2d 945, certiorari denied 

67 S.Ct. 17, 299 U.S. 656, 81 L.Ed. 
409—Shollz V. U. S. ex rel. Ben 
Hur Life Asa’n, C.C.A.Fla.. 82 F.2d 
780—Century Furniture Co. v. 
Bernhard’.s, C.C.A.Cal., 82 F.2d 706 
—Tlohrhatk v. Mutual Life Ins. Co. 
of New York. C.C.A.Mo., 82 F.2d 291 
—I^. S. V. Bollman, C.C.A.Iowa, 81 
F.2d 1009—Deutser v. Marlboro 
Shirt Co.. CC.A.Md., 81 F.2d 139— 
Li)»t*rty Bakinfif Co. v. Kellum, C.C. 
A.Pa.. 73 F.2d 931—Atlantic Brew¬ 
ing Co. V. William J. Brennan Gro- 
<ery Co., C.C.A.Mo., 79 F.2d 46— 
Johnstone v. Commissioner of In¬ 
ternal Revenue, C.C.A.Cal., 76 F.2d 
r.6. certiorari denied 56 S.Ct. 89, 
290 US. 678, 80 L.Ed. 408—New 
York Life Ins. Co. v. Doerksen, C.C. 
A.Kan., 75 F.2d 96—Mittry Bros. 
Const. Co. V. U. S., for Use of Bel¬ 
mont, C.C.A.Idaho, 75 F.2d 79— 
Caipan v. Plibrico Jointless Fire¬ 
brick Co.. C.C.A.Mass., 74 F.2d 316, 
certiorari denied 65 S.Ct. 645, first 
case, 295 U.S. 733, 79 L.Ed. 1682. 
and 55 S.Ct. 646, second case, 295 

U. S. 734, 79 L.Ed. 1682—Commer¬ 
cial Nat. Bank of Philadelphia v. 
Reber, C.C.A.Pa., 74 F.2d 301—Salt 
Bayou Drainage Dist. v. Futrall. 
C.C.A.Ark., 72 F.2d 940—McCul¬ 
lough V. Clinch-Mitchell Const. Co., 
C.C.A.Mo., 71 F.2d 17, certiorari 
denied Clinch-Mitchell Const. Co. 

V. McCullough, 56 S.Ct. 96, 293 U.S. 
582, 79 L.Ed. 678—Trapp v. Met¬ 
ropolitan Life Ins. Co., C.C.A.Mo., 
70 F.2d 976, affirmed 72 F.2d 374, 
certiorari denied Metropolitan Life 
Ins. Co. V. Trapp, 65 S.Ct. 112, 293 
U.S. 696, 79 L.Ed. 690—U. S. v. 
Suomy. C.C.A.Or., 70 F.2d 642— 
U. S. V. Todd, C.C.A.Or., 70 F.2d 
640—Mandel Bros. v. Henry A. 
O’Neil, Inc., C.C.A.S.D., 69 F.2d 452 
—Strouse v. Union Indemnity Co., 
C.C.A.N.Y., 67 F.2d 628—Ford Mo¬ 
tor Co. V. Chas. A. Myers Mfg. Co., 
C.C.A.Ohio, 64 F.2d 942—Standard 
Oil Co. of Kentucky v. Noakes, C. 
C.A.Ky., 69 F.2d 897—H. E. Wolfe 
Const. Co. V. Fersner, C.C.A.S.C., 

68 F.2d 27—Williams v. Bank of 
America Nat. Ass’n, C.C.A.N.Y., 56 
F.2d 884—Hoidbrink v. McKesson. 
C.C.A.Ohio, 63 F.2d 321—Buechle v. 
Montgomery, C.C.A.Mo., 46 P.2d 987 
—Ex parte Keizo Kamiyama, C.C. 
A.Cal., 44 F.2d 503—American Sure¬ 


ty Co. of New York v. Republic 
Casualty Co., C.C.A.Mlnn., 42 F.2d 
807—Clarksburg Trust Co. v. Com¬ 
mercial Casualty Ins. Co., C.C.A.W. 
Va., 40 F.2d 626—Kansas City 
Southern Ry. Co. v. Littlefield, C. 
C.A.Okl., 37 F.2d 707—Wolfberg v. 
State Mut. Life Assur. Co. of 
Worcester, Mass., C.C.A.Mo., 36 F. 
2d 171—Harding v. Federal Nat. 
Bank, C.C.A.Mass., 31 F.2d 914— 
Weinstein v. Laughlin, C.C.A.Mo., 
21 F.2d 740—Hecht v. Alfaro, C.C. 
A.Okl., 10 F.2d 464—Geiger v. 
Tramp, C.C.A.Iowa, 291 F. 353— 
H. W. Paine & Co. v. Manistee 
Tanning Co., C.C.A.Mich., 279 F. 
340—United Mine Workers of 
America v. Coronado Coal Co., Ark., 
268 F. 829, 169 C.C.A. 649, reversed 
on other grounds 42 S.Ct. 670, 359 

U. S. 344, 66 L.Kd. 976, 27 A.L.R. 
762, certiorari denied and leave to 
present petition for rehearing 
granted 42 S.Ct. 687—Interstate 
Compress Co. v. Agnew, Okl., 266 
F. 665. 168 C.C.A. 49—Turner v. 
Schaeffer, Ohio, 249 F. 654, 161 C. 
C.A. 664—Towle v. Pullen. Ill., 238 
F. 107, 161 C.C.A. 183—Kleman v. 
Anheuser-Bu.soh Brewing Ass’n, 
Pa., 237 F. 993, 160 C.C.A. 643— 
Continental Public Works Co. v. 
Stein, N.Y., 232 F. 569, 146 C.C.A. 
617—J. H. Lane & Co. v. Maple 
Cotton Mills, S.C., 226 F. 692, 141 
C.C.A. 448, reversed on other 
grounds J. H. Lane & Co. v. Maple 
Cotton Mills. 232 F. 421, 146 C.C.A. 
415—Federal Mining & Smelting 
Co, V. Hodge, Idaho, 213 P. 605, 130 
C.C.A. 197. 

D.C.—Madison v. Phillips, 254 F.2d 
348, 103 U.S.App.D.C. 11—Hardy v. 
Northwc.stern Federal Sav. and 
Loan Ass’n, 254 P.2d 70, 102 U.S. 
App.D.C. 371—0«ln v. Johnson, 243 
P.2d 653, 100 U.S.APP.D.C. 230— 
American Air Export & Import Co. 

V. O’Neill. 221 F.2d 829, 95 U.S. 
App.D.C. 274—In re Adoption of a 
Minor. 214 F.2d 844, 94 U.S.App.D. 
C. 131, 47 A.LR.2d 813—Schaff v. 

R. W. Claxton, Inc., 144 F.2d 632, 
79 U.S.App.D.C. 207—Rone v. Hone, 
141 F.2d 23, 78 U.S.App.D.C. 369— 
McLean v. Burkinshaw, 107 F.2d 
665, 71 App.D.C. 107, certiorari de¬ 
nied 60 S.Ct. 610, 309 U.S. 670, 84 
L.Ed. 1016. 

3 C.J. p 689 note 41, p 692 note 44. 

Coate&tion whlcb reauires factual 
elaboration cannot be introduced as 
a new matter on appeal. 

U.S.—^American Bemberg Corp. v. U. 

S. , C.A.Del., 253 F.2d 691, certio¬ 
rari denied 79 S.Ct. 45, 358 U.S. 827, 
3 L.Ed.2d 67. 


Particular actions or olaints 

(1) Cases involving the title, own* 
ership, possession, or right to pos¬ 
session of property, real or personal. 
U.S.—In re Advance Oil Co., C.C.A. 

Pa., 1 F,2d 442, certiorari denied 
Franklin Trust Co. v. Advance Oil 
Co., 45 S.Ct. 197, 266 U.S. 631, 60 
LEd. 478. 

Commerce Trust Co. v. Chandler, 
C.C.A.Mass., 284 F. 737. 

3 C.J. p 713 note 99, p 714 note 1, p 
715 note 14. 

(2) Claims in bankruptcy. 

U.S.—Minn I oh v. Gardner, Pa., 64 S. 
Ct. 567, 292 U.S. 48, 78 L.Ed. 1116. 

(3) Claims under the internal rev¬ 
enue laws. 

U.S.—Hatch V. Morosco Holding Co., 
C.C.A.N.Y., 50 F.2d 138, certiorari 
denied Irving Trust Co. v. U. S., 52 
S.Ct. 42, 284 U.S. 668, 78 L.Ed. 665. 

(4) Actions involving railroads. 
U.S.—Morgan’s Louisiana & T. R. & 

S. S. Co. V. Issac Joseph Iron Co., 
Ohio, 243 F. 149, 156 C.C.A. 15. 

(5) Actions involving insurance 
claims. 

U.S—Golightly v. New York Life 
Ins. Co., C.C.A.Ark., 85 F.2d 122. 

Chancery cases 

(1) The text rule generally applied 
in chancery cases as well as at law. 
U.S.—Columbia Pictures Corporation 

v. Lawton-Byrno-Bruner Ins. Agen¬ 
cy Co., C.C.A.MO., 73 F.2d 18—Wil¬ 
liamson V. Chicago Mill & Lumber 
Corporation, C.C. A. Ark., 69 P.2d 
918. 

(2) It has been held, however, that 
in an equity case which is tried on 
appeal de novo it is not necessary 
that every reason for or against a 
decretal order should be presented to 
the trial court, and if the pleadings 
warrant the contention and the mat¬ 
ter is raised before the appellate 
court It win consider it. 

U.S.—Business Men’s Acc. Ass’n of 
America v. Schiefelbu.sch. C.C.A. 
Okl., 262 F. 351—National Bank of 
Commerce v. Rockefeller, Mo., 174 
F. 22. 98 C.C.A. 8. 

58. U.S.—U. S. v. Winkle Terra Cot¬ 
ta, C.C.A.Mo., 110 F.2d 910. 

68.5 U.S.—IT. S. V. Latrobe Const. 
Co., C.A.Ark., 246 F.2d 357, certio¬ 
rari denied 78 S.Ct. 262, 365 U.S. 
890, 2 L.Ed.2d 189—Troupe v. Chi¬ 
cago, Duluth & Georgian Bay 
Transit Co., C.A.N.Y., 234 F.2d 263 
—Frieze v. West Am. Ins. Co., C. 
A.Mo., 190 F.2d 381—Smith v. 
Welch, C.A.Okl., 189 F.2d 832. 
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nary case,58.io but only in exceptional cases^S-iB 
where injustice might otherwise result.S8.20 So 
although appellate courts having jurisdiction will 
notice error not assigned as such whenever the cir¬ 
cumstances seem to warrant such action in their dis¬ 
cretion,S8-25 an appellate court cannot, in its discre¬ 
tion, notice questions not raised below for the pur¬ 
pose of conferring jurisdiction on itself. S8-30 

Except in cases of manifest error, it is the rule 
that an appellant cannot stand on a new ground 
found first in the appellate court, ^8.35 and accord¬ 
ingly review may not be had in the court of appeals 


36 C. J. S. 

of particular questions or matters not raised in the 
court below with respect to the amount of recovery 
or extent of relief,^^ causes of action or grounds of 
recovery,®® or rulings on motions relating to plead¬ 
ings;®®-® and a statute will not be treated as con¬ 
trolling on appeal where its applicability was not 
raised in the trial court.®®-i® 

Grounds of defense or opposition. The court of 
appeals will not ordinarily consider grounds of de¬ 
fense or opposition not urged or raised in the trial 
court,®! including such grounds of defense or op- 


68.10 U.S.—^Dowell, Inc. v. Jowers. 

C.C.A.L.a., 166 P.2d 214, 2 A.L..R.2d 
442, certiorari denied 68 S.Ct. 1346, 
334 U.S. 832, 92 L.Ed. 1759. 

D.C.—^Montgomery v. Virginia Stage 
Lines, 191 P.2d 770, 89 U.S.App.D. 
C. 213—Shokuwan Shimabukuro v. 
Higeyoshi Nagayama. 140 P.2d 13. 
78 U.S.App.D.C. 271, certiorari de¬ 
nied 64 S.Ct. 1270, 322 U.S. 755, 88 
L.Ed. 1584. 

58.15 U.S.—Troupe v. Chicago, Du¬ 
luth & Georgian Bay Transit Co., 
C.A.N.Y., 234 P.2d 253—Port Worth 
& D. By. Co. V. Harris, C.A.Tex., 
230 P.2d 680—Curd v. Todd-John- 
son Dry Docks. CA-.La., 213 P.2d 
864—Smith v. Welch, C.A.Okl., 189 
P.2d 832—U. S. V. Harrell, C.C.A. 
Ark., 133 P,2d 504. 

58.20 U.S.—Curd v. Todd-.Tohnson 
Dry Dock.s. C.A.La., 213 F.2d 864— 
Thorp V. American Aviation & Gen¬ 
eral Ins. Co., C.A,Pa., 212 P.2d 821. 
58.25 U.S.—Prensa Insular de Puer¬ 
to Rico V. People of Puerto Rico, 
C.A.Puerto Rico, 189 P.2d 1019. 
68.30 U.S.—Prensa Insular de Puer¬ 
to Rico V. People of Puerto Rico, 
supra. 

58.35 U.S.—C. I. R. V. Belridge Oil 
Co., C.A.9, 267 P.2d 291. 

69. U.S.—^Kelite Products v. Binzel, 
C.A.Ala., 224 P.2d 131—Mauro v. 
Rodriguez, C.C.A.Puerto Rico, 135 
P.2d 555—Prudential Ins. Co. of 
America v. Carlson, C.C.A.Kan., 126 
F.2d 607—American Home Fire As- 
sur. Co. V. Hargrove, C.C.A.Okl., 
109 P.2d 86—Eastern Commercial 
Travelers Accident Ass’n v. San¬ 
ders, C.C.A.Mass., 108 P.2d 643— 
Hutchinson v. Fidelity Inv. Ass’n, 
C.C.A.W.Va., 106 F.2d 431, 133 A. 
L.R, 1061—^Harrison v. Pullman 
Co., C.C.A.Mo., 68 P.2d 826—Pot¬ 
ter v. Cincinnati, I. & W. R. Co., 
C.C.A.I11., 272 P. 688. 

3 C.J. p 694 note 52. 

Xa aotioas involviag aa aocoimtliLg, 
objections to the accounting or to 
the relief granted cannot, as a rule, 
be urged for the first time on appeal. 
U.S.—Ruggles v. Buckley, C.C.A. 
Mich., 23 P.2d 230. 


60. U.S.—Flora v. Smoky Hill Elec. 
Co-op. Ass’n, C.A.Kan., 236 P.2d 94 
—Strouhal v. Allied Development 
Co., C.A.Okl., 220 F.2d 541—Broad¬ 
way Open Air Theatre v. U. S., C.A. 
Va., 208 P.2d 257—City of Krlanger 
V. Berkemeyer, C.A.Ky., 207 F.2d 
832, 38 A.L.R.2d 918, certiorari de¬ 
nied 74 S.Ct. 275, 346 U.S. 915, 98 
I.<.Kd. 411—^Kolkey v. Grossinger, 
C.A.Fla., 195 F.2d 525—Adkins v. 

E. I. Du Pont De Nemours & Co.. 
C.A.Ohio, 176 F.2d 661, certiorari 
denied 70 S.Ct. 234, 338 U.S. 895. 
94 L.Ed. 550, certiorari denied 70 
S.Ct. 661, 339 U.S. 935, 94 L.Ed. 
1353—Detroit, T. & I. R. Co. v. 
Banning, C.A.Mioh., 173 F.2d 752, 
certiorari denied 70 S.Ct. 64, 338 

U. S. 815, 94 L.Ed. 493, and 70 S Ct. 
57, 338 U.S. 815, 94 L.Kd. 403—Wit- 
iak V. Delaware & H. R. H. Corp., 
C.C.A.Pa., 163 F.2d 379—Buffington 

V. Owo.s.so Mfg. Co., C.C.A.Ark., 105 

F. 2d 692—Mirkowicz v. Reading 
Co., C.C.A.N.J., 84 F.2d 537, certio¬ 
rari denied 57 S.Ct. 43. 299 U.S. 579, 
81 L.Ed. 426—Van Norden v. Chas. 

R. McCormick Lumlier Co. of Del¬ 
aware, C.C.A.Or., 17 F.2d 568, cer¬ 
tiorari denied 47 S.Ct. 768, 274 U. 

S. 758, 71 L.Ed. 1.3.37. 

Elkan v. Seba.stian Bridge Dist., 
C.C.A.Ark., 291 F. 532. 

Set-off or oounterclalm 

(1) A set-off or counterclaim can¬ 
not be set up or relied on on appeal 
where it was not pleaded or other¬ 
wise urged in the court below. 

U.S.—Co-Efficient Foundation v. 

Woods, C.A.Tex., 171 P.2d 691— 
Blair v. U. S., for Use and Benefit 
of Gregory-Hogan, C.C.A.Ark., 147 
F.2d 840—^Williams v. Bank of 
America Nat. Ass’n, C.C.A.N.Y., 55 
P.2d 884—American Trading Co. v. 
Steele, C.C.A.Chlna, 274 P. 774. 

(2) Nor, as a rule, can objections 
to a set-off, counterclaim, recoup¬ 
ment, or reconvention be urged for 
the first time on appeal. 

U.S.—Clifton V. Tomb, C.C.A.W.Va., 
21 P.2d 893. 

3 C.J. p 713 note 97. 

60.5 D.C.—^Daly v. Sacks, 59 App.D. 
C. 216, 38 F.2d 388. 

894 


60.10 D.C.—Lehker v. Joyce, 51 App. 
D.C. 35, 273 F. 763. 

61. U.S.—Green v. Dingman, C.A. 
Neb., 234 P.2d 547—Mitchell v. 
Denton, C.A.Fla., 221 F.2d 696— 
Pearce v. Previews, Inc., C.A.Fla., 
201 P.2d 385, certiorari denied 73 
S.Ct. 1132, 345 U.S. 993, 97 L.Ed. 
1400—Berman v. Denver Tramway 
Corp., C.A.C?olo., 197 F.2d 946— 
Standard Brands v. Bateman, C.A. 
Mo., 184 F.2d 1002, certiorari de¬ 
nied 71 S.Ct. 505. 340 U.S. 942, 95 
L.Ed. 679 and Midwest Refrigera¬ 
tion V. Bateman, 71 S.Ct. 506, 340 

U. S. 942, 96 L.Ed. 679—Republic 
Ins. Co., Dallas, Tex. v. French, C. 
A.Okl., 180 F.2d 796—Automatic 
Radio Mfg. Co. v. Hazel tine Re¬ 
search, C A.Mass., 176 F.2d 799, af¬ 
firmed 70 S.Ct. 894, 339 U.S. 827, 
94 L.Ed. 1312, rehearing denied 71 
S.Ct. 13, 340 U.S. 846, 95 L.Ed. 620 
—^E. I. Du Pont De Nemours & Co. 

V. Martin, C.A.Tcnn., 174 F.2d 602 

—Louisville & N. R. Co. v. Botts. 
C.A.MO., 173 F.2d 164—Co-Efficient 
Foundation v. Woods, C.A.Tex., 171 
F.2d 691—Hansen v. Creedon, C.C. 
A.Minn., 163 F.2d 223—Du Kois 
Nat. Bank v. Hartford Acc. & In- 
dem. Co., C.C.A.Pa., 161 F.2d 132— 
Smith v. Porter, C.C.A.Wash., 158 
P.2d 372, certiorari denied 67 S.Ct. 
1303, 331 U.S. 816, 91 L.Ed. 1834— 
Mid-Continent Petroleum Corp. v. 
Keen, C.C.A.Iowa, 157 P.2d 310— 
Container Patents Corporation v. 
Stant, C.C.A.Ind., 143 F.2d 170, cer¬ 
tiorari denied 65 S.Ct. 71, 323 U.S. 
734, 89 L.Ed. 588—U. S. v. Lund- 
strom, C.C.A.Or., 139 P.2d 792— 
Krauss v. Greenbarg, C.C.A.Pa., 137 
P.2d 669, certiorari denied 64 S.Ct. 
207, 320 U.S. 791, 88 L.Ed. 477, re¬ 
hearing denied 64 S.Ct. 368, 320 U. 
S. 815, 88 L.Ed. 492—Illinois Ter¬ 
minal R. Co. V. Peltrop, C.C.A.Mo., 
130 P.2d 982—Maloney v. Brandt, 
C.C.A.I11., 123 F.2d 779—Liberty 

Petroleum Co. v. California Co., C. 
C.A.Colo., 114 P.2d 980-—Chase Nat. 
Bank of City of New York v. Citi¬ 
zens Gas Co. of Indianapolis. C.C. 
A.Ind., 113 P.2d 217, reversed on 
other grounds City of Indianapolis 
V. Chase Nat. Bank of City of New 
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position as waiver or estoppel,limitations or . of limitations and objections cannot be made,, 
laches,6^-10 or grounds of opposition to the defense [ for the first time on appeal, to the validity of the 


York, C2 set. 15, 314 U.S. 63. 86 
IwT3d. 47, rehearing denied 62 S.Ct. 
355. 356, three cases, 314 U.S. 714, 
86 Li.Ed. 569—Robbins v. Winters 
Creek Canni Co., C.C.A.Nob., 109 F. 
2d 849—Title Guaranty & Surety 
Co. V. State of Mi.sHouri ex rel. and 
to Uso oi Stormfeltz, C.C.A.Mo., 
105 F'.2d 4 06—Carter v. Powell, C. 
C.A.Fla., 104 F.2d 428, rehearing 
denied 104 F.2d 1012, certiorari de¬ 
nied 60 S.('t. 173, 308 U.S. 611, 84 
L Ed. 511— Northwc.stern Mut. Life 
Ins. Co. V. Cohn Bros., C.C.A.Or., 
102 F 2d 74—^U. S. v. Dieckmann, 
CC.A.Ind, 101 F.2d 421—Davilla 

V. Brunswick-Balke Collender Co. 
of New York. C.C.A.N.Y.. 94 F.2d 
567, certiorari denied 58 S.Ct. 1040, 
304 U.S. 572, 82 L.Ed. 1536—St. 
Paul Fire & Marino Ins. Co. v. 
Kaufman Compress Co., C.C.A.Tex., 
93 ^^2d 156, certiorari denied 68 S. 
Ct. 761, 303 U.S. 653. 82 L.Ed. 1113 
—Higgins V. Ledo, C.C.A.N.H., 66 
F.2d 265—Bank of ITnion v. Fidel¬ 
ity & Casualty Co. of New York, C. 
C.A.Mo.. 62 F.2d 1040—Georgia 
Casualty Co. v. Waldman, C.C.A. 
Ala., 63 F.2d 24—Guaranty Trust 
Co. of New York v. Minneapolis & 
St. L. R. Co., C.C.A.Minn., 62 F.2d 
418—^Duval Cattle Co. v. Hemp¬ 
hill, C.C.AFla., 41 F.2d 433—John¬ 
ston V. Ouachita Nat. Bank of 
Monroe. La., C.C.A.Ark., 40 F.2d 604 
•—Toll V. Monitor Binding & Print¬ 
ing Co.. C.C.A.MO., 26 F.2d 61— 
Hercules Powder Co. v. Rich, C.C. 
A.Ark., 3 P.2d 12, certiorari denied 
46 set. 511, 268 U.S. 692, 69 L.Ed. 
1160—New Amsterdam Casualty 
Co. V. Farmers’ Co-op. Union of 
Lyons, Kan., C.C.A.Kan., 2 F.2d 214 
—American Thermos Bottle Co. v. 

W. T. Grant Co., C.C.A.Mas.s., 282 
F. 4 26—Scott V. W. R. Grace & Co., 
C.C.A.N.Y., 275 F. 340—Cans S. S. 
Line v. Wilhelmsen, C.C.A.N.Y., 275 
F. 254, certiorari denied Barber & 
Co. V. Wilhelmsen, 42 S.Ct. 97, 257 
U.S. 655. 66 L.Ed. 419—Kennelly v. 
Frederick Starr Contracting Co., N. 
Y., 250 F. 229. 162 C.C.A. 365— 
Hart V. Adair, Or.. 244 F. 897, 167 
C.C.A. 247—Camp v. Gress, Va., 244 
F. 121, 156 C.C.A. 649, modified on 
other grounds 39 S.Ct. 478, 260 U. 
S. 308, 63 L.Ed. 997—Richardson v. 
Fajardo Sugar Co., Puerto Rico, 
237 F. 196, 160 C.C.A. 841—^Alaska 
Salmon Co. v. Territory of Alaska, 
Alaska, 236 F. 62, 149 C.C.A. 272, 
certiorari denied 37 S.Ct. 242, 242 
U.S. 648, 61 L.Ed. 644, and error 
dismissed 39 S.Ct. 210, 249 U.S. 62, 
63 L.Ed. 478. 

8 C.J. p 696 note 61. 

Matters la ahatemeat, aot going to 
jarlsdletioa of sahjeot matter 
U.S.—Paauhau Sugar Plantation Co. 


V. Palapala, Hawaii, 127 F. 920, 62 
C.C. A. 662—Speer v. Board of 
Com’rs of Kearney County, Kan., 
88 F. 749, 32 C.C.A. 101. 

3 C.J. p 706 note 25. 

Afllzmative defeases geaerally 

U.S.—American Smelting & Refining 
Co. V. Sutyak, C.A.Colo., 175 F.2d 
123—Potts V. Village of Haver- 
straw, C.C.A.N.Y., 93 F.2d 506. 

Coatrihntory aegligeaoe or assnmp- 
tioa of risk 

U.S.—^Wabash Ry. Co. v. Lamboy, C. 
C.A.Mo., 299 F. 124—Cincinnati, N. 
O. & T. P. Ry. Co. V. Davis, C.C.A. 
Tenn., 293 F. 481—Boston & M. R. 
R. V. Baker, Mass., 236 F. 896, 150 
C.C.A. 158. 

Former adjndioatioa of cause 

U.S.—Josionowskl v. Boston & M. R. 

R. , Mass., 67 S.Ct. 401. 329 U.S. 452, 
91 L.Ed. 416, 169 A.L.R. 947. 

De Rees v. Costaguta, C.C.A.N. 
Y., 275 F. 172, certiorari denied 42 

S. Ct. 66, 257 U.S. 648, 66 L.Ed. 415 
—Adams v. Shirk, Ill., 117 F. 801, 
65 C.C.A. 25. 

Noaperf ormaace of coaditioas preoed- 
eat 

U.S.—^U. S. V. Chesapeake & O. Ry. 
Co., C.A.Va., 216 F.2d 213. 

Walker v. Gulf & I. Ry. Co. of 
Texas, C.C.A.Tex., 269 F. 885—City 
of Charlotte v. Atlantic Bitulithlc 
Co.. N.C., 228 F. 456, 143 C.C.A. 38. 
3 C.J. p 705 note 30, p 706 notes 33, 
35. 

Impropriety la oommeaciag proceed* 
lag by petltioa 

U.S.—Engineers Ass’n v. Sperry Gy¬ 
roscope Co., Division of Sperry 
Rand Corp., C.A.N.Y., 251 F.2d 133, 
certiorari denied 78 S.Ct. 774, 356 

U. S. 932, 2 L.Ed.2d 762. 

Manner of presenting defeases 

U.S.—International Co. of St. Louis 

V. Occidental Life Ins. Co. of Cali¬ 
fornia, C.C.A.MO., 98 F.2d 138, cer¬ 
tiorari denied International Co. of 
St, Louis V. Occidental Life Ins. 
Co., 59 S.Ct. 106, 305 U.S. 639, 83 
L.Ed. 412. 

D.C.—Peyser v. Owen, 116 P.2d 298, 
73 App.D.C. 64. 

Alimony decree 

In an action for alimony, the con¬ 
tention that the alimony decree was 
not properly authenticated cannot be 
raised for the first time on appeal. 
U.S.—^De Jan v. De Jan, C.C.A.Canal 
Zone, 18 F.2d 690. 

XTotice to surety 

Where, in an action on a contrac¬ 
tor's bond, the point that notice of 
the contractor’s acts was not given 
the surety was neither pleaded nor 
otherwise presented to the trial 
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court, it could not be considered in 
the circuit court of appeals. 

U.S.—Hankers’ Surety Co. v. Town of 
Holly. Colo., 219 F. 96, 134 C.C.A. 
536. 

61.5 U.S.—Atlas Assur. Co. v. Stand¬ 
ard Brick & Tile Corp., C.A.Ind., 
264 F.2d 440—Chicago & N. W. Ry. 
Co. V. Continental Oil Co., C.A. 
Wyo., 263 F.2d 468—Telex, Inc. v. 
Schaefer, C.A.Minn., 233 F.2d 259 
—^W^ackerle v. Pacific Emp. Ins. 
Co., C.A.Mo., 219 F.2d 1, 63 A.L.R. 
2d 814, certiorari denied 75 S.Ct. 
884, 349 U.S. 956, 99 L.Ed. 1279— 
Home Ins. Co. v. Ciconett, C.A.6, 
179 F.2d 892—Zuckerman v, McCul- 
loy, C.A.Mo., 170 F.2d 1015—Recon¬ 
struction Finance Corporation v. 
Goldberg, C.C.A.Ill., 143 P.2d 762. 
certiorari denied 65 S.Ct. 117, 323 

U. S. 770, 89 L.Ed. 616, rehearing 
denied 65 S.Ct. 266, 323 U.S. 817, 
89 L.Ed. 649—Liberty Petroleum 
Co. v. California Co., C.C.A.Colo., 
114 F.2d 980—Nakdimen v. Baker, 
C.C.AArk., Ill F.2d 778, certiorari 
denied 61 S.Ct. 22, 311 U.S. 665, 85 
L.Ed. 427, rehearing denied 61 S. 
Ct. 130, 311 U.S. 726, 85 L.Ed. 473 
—Security Sav. Bank of Covington 

V. First Nat. Bank, C.C.A.Ky., 100 
F.2d 642, 127 A.L.R. 116—City of 
Los Angeles v. Borax Consolidated 
Limited, C.C.A.Cal., 74 F.2d 901, af¬ 
firmed 66 S.Ct. 23, 296 U.S. 10. 80 
L.Ed. 9, rehearing denied 56 S.Ct. 
304, 296 U.S. 664, 80 L.Ed. 473—U. 
S. Fidelity & Guaranty Co. v. Le- 
ong Dung Dye, C.C.A.Hawaii, 53 
P.2d 567, certiorari denied 62 S.Ct. 
311, 285 U.S. 637, 76 L.Ed. 930. 

3 C.J. p 708 note 64. 

61.10 U.S.—Ziegler v. Akin, C.A. 
Kan., 261 F.2d 88—Phillips Chemi¬ 
cal Co. V. U. S., C.AOkl., 238 P.2d 
414—Sorenson v. U. S., C.A.Cah, 
226 P.2d 460—Bergeron v. Man- 
sour, C.C.A.Mass., 162 F.2d 27— 
Jackson v. Denver Producing & Re¬ 
fining Co., C.C.A.Okl., 96 F.2d 457— 
Ashton V, Glaze, C.C.A.Cal., 96 F. 
2d 427—^Ferryboatmen’s Union of 
California v. Northwestern Pac. R. 
Co., C.C.A.Cal., 84 F.2d 773—Amer¬ 
ican Merchant Marine Ins. Co. of 
New York v. Tremaine, C.C.A. 
Wash., 269 P. 376—Johnsonburg 
Vitrified Brick Co. v. Yates, Pa.» 
177 P. 889, 101 C.C.A. 653. 

Pardue v. United Gas Public 
Service Co., D.C.La., 28 P.Supp. 847. 

61.15 U.S.—^Zuckerman v. McCulley, 
C.A.MO., 170 P.2d 1015—Poster & 
Kleiser Co. v. Special Site Sign Co., 
C.C.A.Cal., 85 P.2d 742, certiorari 
denied Special Site Sign Co. v. Po8« 
ter & Kleiser Co., 67 S.Ct. 316« 299 
U.S. 618, 81 L.Ed. 462. 
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contract or instrument in siiit,®i-2® although it has 
been held that where it appears on the face of the 
pleadings or the contract or from the admitted facts 
that the contract is immoral or otherwise contrary 
to public policy, the matter may be first raised on 
appeal.®i-25 

Constitutional questions. It is a rule of general 
application that constitutional questions not raised 
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in the trial court will not be considered by the court 

of appeals.62 

Adherence to theory pursued helotv. Although the 
court of appeals on its own motion may consider 
any theory, argument, or reason in support of a 
decision of a lower tribunal whether or not it was 
relied on, considered, or suggested in the lower 
court,62.5 a party, on review, cannot assume an at- 


«1^0 U.S.—Charm Tred Mills Inc. v. 
Erie P. Halliburton, Inc., C.A.Ill., 
202 P.2d 294—Brown v. Warner, C. 
A.Tex., 173 F.2d 162—Wyoming Ry. 
Co. V. Herrington, C.C.A.Wyo., 163 
P.2d 1004—Maloney v. Brandt, C.C. 
A.m.. 123 F.2d 779—Falstaff Brew¬ 
ing Corporation v. Iowa Fruit & 
Produce Co., C.C.A.Neb., 112 F.2d 
101—Hinshaw v. Massachusetts 
Mut. Life Ins. Co., C.C.A.Mo., 104 
F.2d 45, certiorari denied 60 S.Ct. 
106, 308 U.S. 583, 84 L.Ed. 488— 
Simmons v. Stern, C.C.A.N.M., 9 F. 
2d 256—Walters v. Slimmer, C.C.A. 
Ill., 272 F. 435—Maynard v. Reyn¬ 
olds, Mo., 251 F. 784, 164 C.C.A. 18. 
certiorari denied 39 S.Ct. 19. 248 U. 
S. 478, 63 L.Ed. 429—Northwestern 
Theatrical Ass’n v. Hannigan, N. 
Y.. 218 F. 359, 134 C.C.A. 167. 

D.C.—Ignited Clay Products Co. v. 
Linder. 119 P.2d 456, 73 App.D.C. 
389. 

3 C.J, p 700 notes 77, 82, p 701 note 
84. p 702 notes 91, 94. 

Xntra vires coatraot of corporation 

U.S.—Grand Valley Water Users’ 
Ass’n V. Zumbrunn, C.C.A.Colo., 272 
F. 943. 

Want of authority of agent 

Point that an agent or alleged 
agent making or canceling a contract 
or deed was without authority to do 
BO, cannot be raised for the first time 
on appeal. 

U.S.—Wright V. Grain Dealers Nat. 
Mut. Firo Ins. Co., C.A.Va., 186 F. 
2d 956—Atlantic Brewing Co. v. 
William J. Brennan Grocery Co., C. 
C.A.MO., 79 P.2d 46. 

Btatnto of frauds 

(1) Rule of text applies to objec¬ 
tion that contract is void and unen¬ 
forceable under the statute of frauds. 
U.S.—Morgan Elec. Co. v. Neill, C.A. 

Alaska, 198 F.2d 119—Oedekerk v. 
Muncie Gear Works, C.A.Ind., 179 
F.2d 821—Ford Motor Co. v. Chas. 
A. Myers Mfg. Co., C.C.A.Ohio, 64 
F.2d 942—General Motors Truck 
Co. V. Texas Supply Co., C.C.A.Md., 
64 F.2d 527. 

3 C.J. p 701 note 87. 

(2) Whore contention that statute 
of frauds must be affirmatively 
pleaded was neither raised on appeal 
nor in court below and essential 
facts appeared affirmatively on face 
of complaint, court of appeals would 


undertake to determine whether oil 
and gas lease and telegrams relied 
on by plaintiffs met reauirements of 
statute of frauds. 

U.S.—Gall V. Brashler, C.A.Okl., 169 
F.2d 704, 12 A.L.R.2d 600. 

General release 

Claim that a general release was 
not under seal is within rule of text. 
U.S.—Raytheon Mfg. Co. v. Radio 
Corporation of America, C.C^A. 
Mass., 76 P.2d 943. affirmed 56 S. 
Ct. 297, 296 U.S. 459, 80 L.Ed. 327, 
followed in, C.C.A., Berning v. 
Louisville & N. R. Co., 92 F.2d 997. 

XTuilateral ooutraot 

Whore record did not reveal that 
contention concerning unilateral na¬ 
ture of contract was presented to tri¬ 
al court as ground for motion for di¬ 
rected verdict or otherwise, appel¬ 
lant was not entitled to present such 
contention on appeal. 

D.C.—Friedman v. Decatur Corp., 135 
F.2d 812, 77 U.S.App.D.C. 326. 

Want of consideratlou 

Landowners who filed petition for 
restoration to them of realty that 
had been condemned by the war de¬ 
partment for use as part of an army 
air base for a period of years, could 
not. for the ftnst time on appeal by 
the United States from an order 
granting the petition for restoration, 
contend that no consideration was 
paid in condemnation proceeding for 
right of renewal. 

U.S.—U. S. V. Black, C.C.A.Pla., 167 
F.2d 167, 

Ambiguity 

Issue as to ambiguity of a per¬ 
formance bond could not be raised 
for the first time on appeal. 

U.S.—Bill Curphy Co. v. Elliott, C.A. 
Tex., 207 F.2d 103. 

Copyright 

Contention that copyright on musi¬ 
cal composition was void could not 
be raised by defendants on appeal 
from decree In copyright infringe¬ 
ment suit, where plaintiff’s owner¬ 
ship of the copyright was admitted 
by stipulation in trial court. 

U.S.—Johns & Johns Printing Co. v. 
Pauli-Pioneer Music Corporation, 
C.C.A.Mo., 102 P.2d 282. 

Question oousidereA 

On appeal from Judgment for in¬ 
surer in action on life policy, where 
I the case was to be remanded, re¬ 
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viewing court considered Question of 
additional insurance as avoiding the 
policy, although such question was 
not raised below. 

D.C.—^Kaplan v. Manhattan Ijife Ins. 
Co. of New York, 109 F.2d 463, 71 
App.D.C. 250. 

61.25 U.S.—Junes v. Pettingill, Puer¬ 
to Rico. 245 F. 269, 157 C.C.A. 461, 
certiorari denied Pettingill v. 
Jone.s. 38 S.Ct. 61, 215 U.S. 663, 62 
L.Ed. 536. 

3 C.J. p 701 note 83. 

62. U.S.—^Evangelical Lutheran 
Church v. Stanolind Gil & Gas Co , 
C.A.N.D., 251 F.2d 4 12—Williamson 
v. Weyerhaeuser Timber Co., C.A. 
Or., 221 P.2d 5-Hawaii Consol. Ry. 
V. Borthwick, C.C.A.Hawaii, 105 F. 
2d 286—Drainage Diat. No. 2 of 
Crittenden County, Ark., v. Mercan¬ 
tile-Commerce Bank & Trust Co. of 
St. Louis, Mo., C.CA.Ark., 69 F.2d 
138—Wabash Ry. Co. v. City of St. 
I..ouis, C.C.A.Mo., 64 P.2d 921, cer¬ 
tiorari denied Wabash Ry. Co. v. 
City of St. Louis, Mo., 54 S.Ct. 88, 
290 U.S. 668, 78 L.Ed. 577—Pacific 
Mut. Life Ins. Co. of California v. 
Barton, C.C.A.Fla., 50 F.2d 362, cer¬ 
tiorari denied 52 S.Ct. 29. 284 U.S. 
647, 78 L.Ed. 550—Caudal De Lo- 
pe<z V. Sociedad Espanola de Aux- 
ilio Mutuo y Beneficencia, C.C.A. 
Puerto Rico, 45 F.2d 331—Garzot v. 
O’Neill, Puerto Rico, 237 F. 73, 150 
C.C.A. 275. 

D.C.—Keyes v. Madsen, 179 F.2d 40, 
86 U.S.App.D.C. 24, certiorari de¬ 
nied 70 S.Ct. 628, 339 U.S. 928, 94 
L.Ed. 1349. 

3 C.J. p 710 note 73. 

Alleged invalidity of city ordinance 

could not bo raised for first time on 
appeal to court of appeals. 

U.S.—Barnard v. Wabash R. Co., C. 
A.Mo., 208 F.2d 489. 

62.5 U.S.—White v. Higgins, C.C.A. 
Mass., 116 F.2d 312. 

Only in exceptional cases should 
an appellate court determine the 
cause on a theory or issue which has 
neither been considered by the trial 
court nor advanced by either of the 
litigants. 

U.S.—EWorld Fire & Marine Ins. Co. 
V. Carolina Mills Distributing Co., 
C.A.MO., 169 F.2d 826« 4 A.L.H.2d 
S23. 
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titude inconsistent with, or different from, that tak¬ 
en by him at the trial and he is restricted to the 
theory on which the cause was prosecuted or de¬ 
fended in the court below,unless such theory was 
compelled by a ruling of the trial court, over his 
objection.®^ So a party cannot on appeal abandon 
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the theory on which he tried the case below, 
and cannot change his theory or position as to the 
cause of action,®® the grounds of defense or of 
opposition,®'^ the capacity in which he sues or is 
sued,®® the nature and form of the action or pro¬ 
ceeding,®® nor may he change his theory or position 


63. U.S.—Sims V. Texas & N. O. R. 
Co., C.A.La., 267 F.2d 37—Corbin v. 
Baltimore & O. R. Co., C.A.Ohio, 
234 F.2d 78—U. S. v. Star Const. 
Co.. C.A.Okl., 186 F.2d 666—.Etna 
Life Ins. Co, v. Carrillo, C.C.A.Tex., 
164 F.2d 883—New York Life Ins. 
Co. V. Calhoun, C.C.A.Mo., 114 F.2d 
526, certiorari denied 61 S.Ct. 141, 
311 U.S. 701, 85 L.Ed. 465—Be^ch- 
wood Securities Corporation v. As¬ 
sociated Oil Co., C.C.A.Cal., 104 F. 
2d 537. 

Matters admitted or oonoeded at trial 

Where Insured conceded that only 
issue was whether notice of cancel¬ 
lation of automobile fire, theft and 
collision policy had been mailed by 
insurer, insured could not raise coji- 
tention on appeal that cancellation 
of policy for purpose of payment of 
insured’s indebtedness to agency was 
beyond authority of agency. 

U.S.—Wright V. Grain Dealers Nat. 
Mut. Fire Ins. Co., C.A.Va., 186 F. 
2d 056. 

Abandoned issue 

In opposition to motion for sum¬ 
mary judgment, plaintiff cannot 
abandon an issue and then, after an 
unpalatable decision by trial Judge, 
draw on the pleadings for purpose of 
resurrecting the abandoned issue on 
appeal. 

U.S.—Edward B. Marks Music Corp. 
V. Continental Record Co., C.A.N. 
Y., 222 F.2d 488, certiorari denied 
76 S.Ct. 101, 350 U.S. 861, 100 L.Ed. 
764. 

64. U.S.—Daugharty v. Gladden, C. 
A.Or., 257 F.2d 760—In re Linda 
Coal & Supply Co., C.A.Pa., 256 F. 
2d 653—Gilby v. Travelers Ins. Co., 
C.A.Mo., 248 F.2d 794—Green v. 
Dlngman, C.A.Neb., 23,4 F,2d 647— 
Corbin v. Baltimore & O. R, Co., C. 
A.Ohio, 234 F.2d 78—Inman-Poul- 
sen Lumber Co. v. C. I. R., C.A.9, 
219 P.2d 159—Fanchon & Marco, 
Inc. V. Paramount Pictures, C.A. 
Cal.. 216 F.2d 167, certiorari de¬ 
nied 75 S.Ct. 293, 348 U.S. 912, 99 
L.Ed. 715—^Dougall v. Spokane, P. 
& S. Ry. Co., C.A.Or., 207 F.2d 843, 
certiorari denied 74 S.Ct. 429, 347 
U.S. 904, 98 L.Ed. 1063—Weiss v. 
Duro Chrome Corp., C.A.Mo., 207 
F.2d 298—^Kirk v. St. Jose*ph Stock 
Yards Co., C.A.Mo., 206 F.2d 283, 
40 A.L.R.2d 980—U. S. v. Waechter, 
C.A.Wash., 195 F.2d 963—Ramming 
Real Estate Co. v. U. S., C.C.A.Mo., 
122 P.2d 892—Jones v. Tower Pro¬ 
duction Co., C.C.A.Okl.. 120 F.2d 
779—-New York Life Ins. Co. v. 
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Calhoun, C.C.A.Mo., 114 F.2d 626 
certiorari denied 61 S.Ct. 141, 311 

U. S. 701, 86 L.Ed. 465—Valley Shoe 
Corporation v. Stout, C.C.A.Mo., 98 
P.2d 614—Barnsdall Refining Cor¬ 
poration V. Cushman-Wilson Oil 
Co., C.C.A.Iowa, 97 F.2d 481—Par¬ 
rott Estate Co. v. McLaughlin, C. 
C.A.Cal., 89 P.2d 188—Commerce 
Trust Co. V. Woodbury, C.C.A.Mo.. 
77 F.2d 478, certiorari denied 
Woodbury v; Commerce Trust Co., 
66 S.Ct. 134, 296 U.S. 614, 80 L.Ed. 
435—Osgoodby v. Talmadge, C.C.A. 

N. Y., 45 F.2d 696—New York Alas¬ 
ka Gold Dredging Co. v. Walbridge, 
C.C.A,Alaska, 38 P.2d 199—Loomis 

V. Wattles. C.C.A.Neb., 266 F. 876— 
Richmond v. Oregon R. & Nav. Co., 
Wash., 137 F. 848, 70 C.C.A. 378. 

D C.—Brown v. Rudberg, 171 P.2d 
831, 84 U.S.APP.D.C. 221. 

3 C.J. p 718 note 60. 

G-round of Jndgmoat or order 

(1) A judgment or order which 
was rendered on one ground cannot, 
in the circuit court, be sustained on 
another and different ground which 
was not presented to the court be¬ 
low. 

U.S.—^Ulm V. Moore-McCormack 
Lines, C.C.A.N.Y., 117 F.2d 222, 
certiorari denied 61 S.Ct. 941, 313 
U.S. 667, 86 L.Ed. 1625—Baker v. 
Kaiser, Colo., 126 F. 317, 61 C.C.A. 
303. 

3 C.J. p 739 note 76. 

(2) Rule that theory on which case 
was not tried is not available on ap¬ 
peal may be Invoked by an appellee 
but is not available to an appellant. 
U.S.—Continental Can Co. v. Horton, 

C.ANeb.. 260 F.2d 637—Gulf, M. & 

O. R. Co. V. Williamson, C.A.Mo., 
191 F.2d 887. 

65. US.—Cole Motor Car Co. v. 
Hurst, Tex., 228 F. 280, 142 C.C.A. 
572. 

65.5 U.S.—^Reliford v. Eastern Coal 
Corp., C.A.Ky., 260 F.2d 447. 

66. U.S.—Shankman v. Aspinook 

Corp., C.A.Mass., 216 F.2d 902— 
Stoner v. Bellows, C.A.Virgin Is¬ 
lands, 196 F.2d 918, certiorari de¬ 
nied 73 S.Ct. 828, 345 U.S. 938, 97 
L.Ed. 1866—Mondshine v. Short, C. 
A.Tex., 196 F.2d 606—U. S. to Use 
of Merchants & Manufacturers Se¬ 
curities Co. V. Johnson, C.C.A.Mo., 
98 F.2d 462. 

I>.C.—Champ v. Atkins, 128 F.2d 601, 
76 US.App.D.C. 15. 

3 C.J. p 720 note 61. 

67. US.—Baltimore & O. R. Co. v. 
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Alpha Portland Cement Co., C.A. 
Pa., 218 F.2d 207—Foster & Kleis- 
er Co. V. Special Site Sign Co., C. 
C.A.Cal., 85 F.2d 742, certiorari de¬ 
nied Special Site Sign Co. v. Fos¬ 
ter & Kleiscr Co., 67 S.Ct. 315, 299 
US. 613, 81 L.Ed. 452. 

3 C.J. p 721 note 52. 

68. U.S.—Dunn v. Clinchfteld R. Co., 
C.C.A.Tenn., 19 P.2d 810, certiorari 
denied Clinchfteld R. Co. v. Dunn, 
48 S.Ct. 117, 275 U.S. 567, 72 L.Ed. 
424. 

69. U.S.—^Welss V. Duro Chroms 
Corp., C.A.Mo., 207 F.2d 298—Wat¬ 
son V. Providence Washington Ins. 
Co., C.A.N.C., 201 F.2d 736—Mad¬ 
den V. McKenzie, Alaska, 144 F. 64, 

76 C.C.A. 222. 

Partioular theorlsi 

(1) Action in tort or in contract. 
US.—Chicago & N. W. R. Co. v. De- 

Clow, Iowa, 124 F. 142, 61 C.C.A. 
34—-U. S. V. Marshall, Utah, 122 
F. 428, 58 C.C.A. 410. 

(2) Action at law or suit in equity. 
U.S.—Cutler v. Cook, C.C.A.Or., 78 

F.2d 863—Maryland Casualty Co. 
V. Portland Const. Co., C.C.A.Vt., 71 
F.2d 668—O’Connell v. Gentry 
County Bank, C.C.A.Mo., 66 F.2d 
806—Curtiss Candy Co. v. Silber- 
man, C.C.A.Tenn., 45 P.2d 451— 
Corbett v. Winston Elkhorn Coal 
Co., C.C.A.Ky., 296 F. 677. 

3 C.J. p 724 note 78. 

(3) Whether the case be properly 
one at law or in equity, where the 
district court admittedly had juris¬ 
diction of the subject matter, and 
the parties treated it as a suit in 
equity, the circuit court may dispose 
of the case on its merits. 

Xj.s.—Gelinas v. Buffum, C.C.A.Cal., 
67 F.2d 380, reversed on other 
grounds 63 S.Ct. 639, 289 U.S. 227, 

77 L.Ed. 1140, certiorari denied 
Buffum V. Gelinas, 64 S.Ct. 454, 291 
U.S. 670, 78 L.Ed. 1060. 

(4) Equitable treatment was held 
proper, in view of the pleadings and 
decree, notwithstanding the review 
proceedings were as though at law. 
U.S.—People’s Nat. Bank of Plym¬ 
outh, Ohio V. Foltz, C.C.A.Ohio, 
25 F.2d 296. 

Applicability of atatutca 
The court of appeals will consider 
applicable statutes when the theory 
below presents the question of its 
applicability, irrespective of the fact 
that the statute may not have been 
called to the trial court's attention. 
U.S.—^Thompson v. Hocking Valley 
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as to the construction of the pleadings,^® the 
relief sought and grounds therefor,evidentiary 
matters,*^2 and the measure of damages or the 
amount of recovery.'^^ Where, however, the case 
was tried on the erroneous theory that the law of 
a particular state applied, the court of appeals 
will remand to afford the trial court opportunity to 
apply appropriate law even if the question was not 
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raised in the court below^®-® 

Manner of presenting question. For a matter to 
have been presented before the trial court so as to 
warrant review on appeal, it is sufficient and neces¬ 
sary that it be properly raised in the trial court by 
the pleadings, evidence, motions, or appropriate re¬ 
quests for rulings^^ Errors to be reviewable must 


Ry. Co., C.C.A.Ohio. 45 F.2d 155— 
Goodcell V. Graham, C.C.A.Cal., 35 
P.2d 586, affirmed 51 S.Ct. 186, 282 

U. S. 409, 75 KEd. 415. 

70. U.S.—Bergeron v. Mansur, C.C. 

A.Mass., 152 F.2d 27—Kavanaugh 

V. Fash, C.C.A.Okl., 74 F.2d 435— 
Continental Casualty Co. v. U. S., 
for Use of Ainsworth, C.C.A.Ill., 
68 F.2d 577, certiorari denied 64 S. 
Ct. 774, 292 U.S. 641, 78 L.Ed. 1493. 
rehearing denied 54 S.Ct. 862, 292 

U. S. 615, 78 L.Ed. 1474—Euclid 

Candy Co. v. Whitney-Central 
Trust & Savings Bank, C.C.A.Ohio, 
48 F.2d 767—^De John v. Alaska 
Matanuska Coal Co., C.C.A.Alaska, 
41 P.2d 612—Houle v. Helena Gas 
& Electric Co., C.C.A.Mont., 81 F. 
2d 671—^Weaver v. Pennsylvania- 
Ohlo Power & Light Co., C.C A. 
Ohio, 10 F.2d 759—W. H. Goff Co. 

V. Lamborn & Co., C.C.A.Ga., 281 F. 
613, certiorari denied 43 S.Ct. 95, 
260 U.S. 734, 67 L.Ed. 487—Thomas 
V. Kansas City Southern Ry. Co., C. 
C.A.Ark., 277 F. 708, affirmed 43 S. 
Ct. 440, 261 U.S. 481, 67 L.Ed. 768— 
Sudbury v. Penn Worsted Co., C.C. 
A.N.r., 263 F. 76—Ba.ssett v. Erick¬ 
son Const. Co., Wash., 213 F. 810. 
130 C.C.A. 468. 

3 C.J. p 726 note 84, p 729 notes 4, 5. 
ZssuM raised by pleadings 

(1) It is generally held that only 
such issues as were both raised and 
relied on In the lower court may be 
considered on appeal. 

U.S.—Fleishhacker v. Blum, C.C.A. 
Cal., 109 P.2d 643, certiorari denied 
Fleishhacker v. Blum, 61 S.Ct. 23, 
311 U.S. 666, 86 L.Ed. 427, rehear¬ 
ing denied 61 S.Ct. 130, 311 U.S. 
726, 85 L.Ed. 473—Rohrback v. Mu¬ 
tual Life Ins. Co. of New York, C. 
C.A.MO., 82 F.2d 291. 

3 C.J. p 727 note 98. 

(2) Where, however, a case has 
been tried without objection as 
though the pleadings raised a certain 
issue, the objection that the issue 
was not raised by the pleadings, or 
that the issues were not complete, 
cannot be made for the first time in 
the circuit court. 

U.S.—Pennsylvania Co. v. Clark, C.C. 
A.Ohio, 266 F. 182—Lyons v. Em¬ 
pire Fuel Co., C.C.A.Ohio, 262 F. 
465—^Martin v. Imbrie, C.C.A.N.Y., 
262 F. 44—^Bjornquist v. Boston & 
A. R. Co., Mass., 250 F. 929, 163 C. 
CJl. 179, 6 A.L.R. 961, certiorari 


denied Boston & A. R. Co. v. BJorn- 
quist, 39 S.Ct. 11, 248 U.S. 573, 63 
L.Ed. 427. 

3 C.J. p 727 note 99. 

71. U.S.—Flora v. Smoky Hill Elec. 
Co-op. Ass’n, C.A.Kan., 236 F.2d 94 
—Stoner v. Bellows. C.A.Virgin Is¬ 
lands, 196 F.2d 918, certiorari de¬ 
nied 73 S.Ct. 828. 346 U.S. 938, 97 
L.Ed. 1305—Hutchinson v. Fidelity 
Inv. Ass’n, C.C.A.W.Va.. 106 F.2d 
431. 

Meloon v. Davis. C.C.A.N.H., 292 
F. 82—Ford Motor Co. v. Farring¬ 
ton. Or., 245 F. 850, 158 C.C.A. 190. 
3 C.J. p 730 note 20, p 732 note 26, p 
733 note 33. p 734 note 43. 

72. U.S.—Ollie V. Security Mut. Un¬ 
derwriters, C.A.S.C., 235 P.2d 932. 

72. Particular theories 

(1) That the issues were triable 
by the court without the interven¬ 
tion of a Jury. 

U.S.—Minneapolis Nat. Bank of Min¬ 
neapolis, Kan., V. Liberty Nat. 
Bank of Kansas City, C.C.A.Kan., 
72 F.2d 434. 

(2) Where a fact is admitted, con¬ 
ceded, or assumed without objection 
in the trial court, it cannot be con¬ 
tested on appeal that there was no 
evidence on the question. 

U.S.—Maryland Casualty Co. v. Al¬ 
ford, C.C.A.Okl., Ill F.2d 388, cer¬ 
tiorari denied 61 S.Ct. 27, two cas¬ 
es, 311 U.S. 668, 85 L.Ed. 429—Pal¬ 
ace Cafe V. Hartford Fire Ins. Co., 
C.C.A.Ind., 97 P.2d 766, certiorari 
denied Hartford Fire Ins. Co. v. 
Palace Cafe. 69 S.Ct. 102, 305 U.S. 
634, 83 L.Ed. 407—Palace Cafe v. 
National Security Fire Ins. Co., C.C. 
A.Ind., 97 F.2d 766, certiorari denied 
National Security Fire Ins. Co. v. 
Palace Cafe, 69 S.Ct. 102, 306 U.S. 
634, 88 L.Ed. 407—Panama City v. 
Federal Reserve Bank of Atlanta, 
C.C.A.Fla., 97 F.2d 499—Wilson v. 
Byron Jackson Co., C.C.A.Cal., 93 F. 
2d 672—Wiget v. Becker, C.C.A.Mo., 
84 F.2d 706—^Andrews v. Drake, C. 
C.A.Mich., 83 F,2d 767, certiorari 
denied 67 S.Ct. 36, 299 U.S. 672, 81 
L.Ed. 421—Shields v. Barton, C.C. 
A.I11., 60 F.2d 351—U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion v. South Atlantic Dry Dock 
Co., C.C.A.Fla., 19 F.2d 486—U. S. 
V. One Reo Truck Automobile, C. 
C.A.N.y., 9 F.2d 529. 

3 C.J. p 735 note 54, p 736 note 56. 
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(3) Where a party has assumed 
the burden of proving a fact, he vrill 
not be heard to say for the first time 
on appeal that the burden of proof 
is on the other party. 

U.S.—Kentucky Vermillion Mining & 
Concentrating Co. v. Norwich Un¬ 
ion Fire Ins. Soc., Wash., 146 F. 
695, 77 C.C.A. 121. 

73. U.S.—Koolvent Metal Awning 
Corp. of America v. Bottom, C.A. 
Mo., 205 F.2d 209. 

MeSherry Mfg. Co. v. Dowagiac 
Mfg. Co., Ohio, 163 F. 34, 89 C.C.A. 
512, certiorari denied 29 S Ct. 694, 
214 U.S. 512, 53 L.Ed. 1062. 

Theory held not different on appeal 

U.S.—U. S. V. Seaboard Machinery 
Corp., C.A.Fla., 256 F.2d 166, cer¬ 
tiorari denied 79 S.Ct. 320, 358 U. 
S. 932, 3 L.Ed.2d 304. 

73.5 U.S.—U. S. V. Certain Parcels 
of Land in City of Philadelphia, C. 
C.A.Pa., 144 F.2d 626, 155 A.L.R. 
253. 

74. U.S.—^Watson v. Rhode Island 
Ins. Co., C.A.Tex., 196 F.2d 254—U. 
S. V. Barndollar & Crosbie, C.C.A. 
Okl., 166 F.2d 793—McComb v. 
Goldblatt Bros., C.C.A.Ill., 166 F. 
2d 387—^Yellow Truck & Coach 
Mfg. Co. v. Edmond.son, C.C.A. 
Mich., 155 F.2d 367—Maloney v. 
Brandt, C.C.A.Ill., 123 F.2d 779— 
Smith V. S. S. Kresge Co., C.C.A. 
Mo., 79 F.2d 361—General Motors 
Truck Co. V. Texas Supply Co., C. 
C.A.Md., 64 F.2d 527—Routzahn v. 
Petroleum Iron Works Co. of Ohio, 

C. C.A.Ohio, 56 F.2d 938—Detroit 
Tile & Mosaic Co. v. Mason Con¬ 
tractors’ Ass’n, C.C.A.Mich., 48 F. 
2d 729—Santaella & Co. v. Otto F. 
Lange Co., Iowa, 155 F. 719, 84 C.C. 
A. 145. 

D.C.—Shachtman v. Dulles, 225 F.2d 
938, 96 U.S.App.D.C. 287—L. P. 

Steuart & Bro. v. Capital View 
Realty Co., 112 F.2d 683, 72 App. 

D. C. 193. 

Particular action necessary 

(1) Notwithstanding a matter or 
contention was set up in the plead¬ 
ings, it must also be pressed in the 
trial court, and a failure to do so 
will be deemed, on appeal, a waiver 
or abandonment thereof. 

U.S.—L. P. Steuart & Bro. v. Capital 
View Realty Co., supra. 
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have been called to the attention of the trial court 
definitely"and timely 

Effect of Conformity Act. In accordance with 
the rule stated supra § 287, federal courts were not 
required under the Conformity Act, which has been 
superseded, to follow state practice with respect to 
the presentation and reservation in the lower court 
of grounds of review.'^^-^^ 

§ 292(3). - Objections and Motions and 

Rulings Thereon 

Ordinarily the court of appeals will not review mat¬ 


ters as to which proper and timely objection was not 
raised in the trial court invoking the ruiing of that court, 
except In the case of fundamental errors or where injus¬ 
tice would result; and grounds of objection not urged 
below will not be considered on appeal. 

In accordance with the rule stated supra § 292(2), 
that questions not presented in the trial court in 
some appropriate manner will not be considered on 
appeal or error, it is the general rule that objections 
must be made in the trial court in order to reserve 
questions for review.'^s This rule will not be ap¬ 
plied, however, where it would, under the circum- 


(2) Ordinarily, a party seeking to 
raise an issue must have offered evi- 
dt^nce thereon in the trial court. 

U.S.—Mutual Ben. Health & Accident 
Ass’n V Warrell, C.C.A.Ark., 96 F. 
2d 447, c ertiorari denied 59 S.Ct. 71, 
30.'. TI.S 612. 83 L.Ed. 390, rehear¬ 
ing domed 59 S.Ct. 142, 305 U.S. 
671, 83 l.Ed. 435. 
UiLcoiistitutlonallty of statuts 

(1) Text rule applies to contention 
that statute is unconstitutional. 
U.S.—Gulf Kottning Co. v. City of 

Philadelphia, C.C.A.Pa., 110 F.2d 
661. 

(2) As a rule the objection must 
be definite. 

U.S.—Pacific Mut. Life Ins. Co. of 
(■California v. Barton, C.C.A.Pla, 50 
F.2d 362, certiorari denied 52 S.Ct. 
29, 284 U.S. 647, 76 L.Ed. 550. 

(3) A mere general objection, as 
In the case of a general or formal 
objection to evidence, or to the al¬ 
lowance of attoniey’s fees, etc., Is 
not sufUclent. 

U.S—Brothers v. Cunningham, Mo., 
189 F. 884, 111 C.C.A. 146. 

3 C.J. p 712 note 86. 

(1) Uiiconstitutionality of a stat¬ 
ute must be pleaded before it can be 
rai.sfd on appeal. 

U.S—Rorick v. Board of Com’rs of 
Everglades Drainage Dist., D.C. 
Fla., 57 F.2d 1048. 

Matter held properly presented 

(1) Propriety of including lost In¬ 
heritance in death benefits award 
under Federal Employers’ Liiability 
Act. 

U.S.—Martin v. Atlantic Coast Line 
R. Co., C.A.Pla., 268 P.2d 397. 

(2) Defense. 

U.S.—^Llpman v. Arlington Seating 
Co., C.A.Ill., 192 F.2d 93—Vernon 
Ijumber Corp. v. Harcen Const. Co., 
C.O.A.N.Y., 155 F.2d 348—Massa- 
chusetts Bonding & Ins. Co. v. Har¬ 
risburg Trust Co., C.C.A.Pa., 148 F. 
2d 784. 

(3) Question of jurisdiction. 
U.S.—Molesphini v. Bruno, D.C.H.Y., 

26 F.Supp. 595. 

Btlptaatioa 

Where parties stipulated that to 


extent facts were different from 
facts pleaded by either party, plead¬ 
ing was to be deemed amended to 
conform to proof as found in stipu¬ 
lation, point that a tax was governed 
by certain section of Internal Reve¬ 
nue Code, even if not presented be¬ 
low, could be considered on appeal. 
U.S.—Advance Aluminum Castings 
Corp. V. Harrison, C.C.A.I11., 158 F. 
2d 922. 

74.5 U.S.—Shepler v. Crucible Fuel 
Co., C.r.A.Pa.. 140 F.2d 371. 

74.10 U.S.—Shepler v. Crucible Fuel 
Co,, supra, 

74.16 U.S.—Burke Grain Co. v. St. 
Paul-Mcrcury Indemnity Co., C.C.A. 
S.D., 94 F.2d 458, certiorari denied 
Burke Gram Co. v. St. Paul Mer¬ 
cury-Indemnity Co. of St. Paul, 58 
S.Ct. 765. 303 U.S. 661, 82 L.Ed. 
1120—Hartford Accident & Indem¬ 
nity Co. v. Baugh, C.C.A.Tex., 87 
F.2d 240, certiorari denied 57 S.Ct. 
670, 300 U.S. 679, 81 L.Ed. 883— 
Harbour v. U. S., C.C.A.Tex., 54 F. 
2d 1. 

State practice followed 

U.S.—Lundin v. /fUtna, Ins. Co. of 
Hartford. Conn., C.C.A.Wis., 57 F. 
2d 959. 

76. U.S.—Cain v. Illinois Cent. R. 
Co., C.A.Mis.s., 266 F.2d 942—U. S. 
V. Vater, C.A.N.Y., 269 F.2d 667— 
State Wholesale Grocers v. Great 
Atlantic & Pacifle Tea Co., C.A.Ill., 
258 F.2d 831, certiorari denied Gen¬ 
eral Foods Corp. v. State Whole¬ 
sale Grocers, 79 S.Ct. 353, 358 U.S. 
947, 3 L.Ed.2d 352—Reynolds Met¬ 
als Co. v. Yturbide, C.A.Or., 258 F. 
2d 321, certiorari denied 79 S.Ct. 
66, 368 U.S. 840, 3 L.Ed.2d 76—Ford 
v. United Gas Corp., C.A.Miss., 254 
F.2d 817, certiorari denied 79 S.Ct. 
40, 358 U.S. 824, 3 L.Ed.2d 64— 
Brown v. Moore, C.A.Pa., 247 F.2d, 
711, certiorari denied 78 S.Ct. 148, 
355 U.S. 882, 2 L.Ed.2d 112—Pehr- 
son V. C. B. Lauch Const. Co., C.A. 
Idaho, 237 F.2d 269—Smith v. Kin- 
cade, C.A.MISS., 232 F.2d 306—Curd 
v. Todd-Johnson Dry Docks, C.A. 
La., 213 F.2d 864—Pacifle Contact 
Laboratories, Inc. v. Sol ex Labora¬ 
tories, Inc., C.A.Cal., 209 F.2d 629, 
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certiorari denied 75 S.Ct. 26, 348 
U.S. 816, 99 L.Ed. 643—Capella v. 
Zurich General Acc. Liability Ins. 
Co., C.A.La., 194 P.2d 658—U. S. v. 
425,031 Square Feet of Land, Jer¬ 
sey City, N. J., C.A.N.J., 187 F.2d 
798—Ring v. Authors’ League of 
America. C.A.N.Y., 186 F.2d 637, 
certiorari denied 71 S.Ct. 854, 341 
U.S. 936, 96 L.Ed. 1363, rehearing 
denied 72 S.Ct. 22, 342 U.S. 843, 96 
L.Ed. 637—U. S. v. 6 Cases, More 
or Less, Containing “Flglia Mia 
Brand," C.A.Conn., 179 P.2d 619, 
certiorari denied 70 S.Ct. 997, 339 
U.S. 963, 94 L.Ed. 1372—St. Louis- 
San Francisco Ry. Co. v. Simons, C. 
A.Okl., 176 P.2d 654—U. S. v. Barn- 
dollar & Crosbie, C.C.A.Okl., 166 F. 
2d 793—^Norwood v. Great Am. In- 
dem. Co., C.C.A.Pa., 146 F.2d 797— 
Korlss V. Guardian Life Ins. Co. of 
America, C.C.A.Colo., 144 F.2d 676, 
certiorari denied 65 S.Ct. 63, 323 U. 
S. 728, 89 L.Ed. 684—Ramming Real 
Estate Co. v. U. S., C.C.A.Mo., 122 F. 
2d 892—Kleinschmit v. Farmers 
Mut. Hall Ins. Ass’n of Iowa, C.C.A. 
Neb., 101 P.2d 987—International 
Co. of St. Louis v. Occidental Life 
Ins. Co. of California. C.C.A.Mo., 98 
F.2d 138, certiorari denied Interna¬ 
tional Co. of St. Louis V. Occidental 
Life Ins. Co., 69 S.Ct. 106, 305 U.S. 
639, 83 L.Ed. 412—Hill v. Douglass. 
C.C.A.Nev., 78 P.2d 851—Maryland 
Casualty Co. v. Reid, C.C.A.Tex., 76 
P.2d 30—Solomon v. Benjamin, C.C. 
A.lll., 76 F.2d 664, certiorari denied 
65 S.Ct. 831, 296 U.S. 749, 79 L.Ed. 
1694—Robert Hind, Limited, v. Sil¬ 
va, C.C.A.Hawall, 75 P.2d 74—Geor¬ 
gia Casualty Co. v. Waldman, C.C. 
A.Ala., 63 F.2d 24—J. P. Cummings 
Const. Co. V. Marbleloid Co., C.C.A. 
N.J., 61 F.2d 906—Ex parte Keizo 
Kamiyama, C.C.A.Cal., 44 F.2d 603 
—In re Danville Hotel Co., C.C.A. 
Ill., 38 P.2d 10—In re Morgan, C.C. 
A.Ohio, 26 P.2d 183—U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion V. Tabas, C.C.A.Pa., 22 F.2d 898 
—Borderland Coal Sales Co. v. Im¬ 
perial Coal Sales Co., C.C.A.Ohlo, 7 
F.2d 116—^Texas Co. v. Brilliant 
Mfg. Co., C.C,A.Pa., 2 P,2d 1—U. 
S. V. National City Bank of New 
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stances of the case, result in injustice and an 
exception to the rule exists in the case of funda¬ 
mental or determinative errors, which are apparent 
on the face of the record.^'^ 

To be available the objection must be a timely 


one,"^* made in the proper mode,*^® and preserved in 
the record, and it must usually be specific and 
point out the ground or grounds relietl on in such 
a manner as to advise the court and opposing coun¬ 
sel thereof.80 A point is properly preserved when 


York, C.C.A.N.T., 281 P. 764, er¬ 
ror dismissed 44 S.Ct. 32, 263 U.S. 
726, 68 L.Ed. 627—Great American 
Ins. Co. V. Glenwood Irr. Co., C.C.A. 
Colo., 265 P. 694—Louie Share Gan 
V. White, Cal., 258 P. 798, 170 C.C.A. 
92. 

D.C.—Baltimore & O. R. R. v. Corbin, 
118 P.2d 9, 73 APP.D.C. 124. 
ParpoM of federal nUe requiring: 
litigrant to inform district court at 
the time order or ruling: is made what 
action of district court is desired, or 
litigant’s objection to action taken 
and reason therefor, is to give court 
an opportunity to reconsider ruling 
and make any changes deemed advis¬ 
able. 

U.S.—Monaghan v. Hill, C.C.A.Ariz., 
140 P.2d 31—Bucy v. Nevada Const. 
Co., C.C.A.Idaho, 126 P.2d 213. 
Where ezoeptloa Jnrisdiotlonal 

Statute of Jeofails does not confer 
appellate Jurisdiction on court of ap¬ 
peals which is speciflcally denied by 
statute governing appeals in Jury- 
waived cases. 

U.S.—U. S. V. Martin, C.C.A.Kan., 80 
F.2d 460. 

76. U.S.—^Adams Dairy Co. v. St. 
Louis Dairy Co., C.A.Mo., 260 P.2d 
46—U. S. V. Vater, C,A.N.Y., 259 F. 
2d 667—O’Malley v. Cover, C.A. 
Neb., 221 F.2d 166—Robinson v. 
Pennsylvania R. Co., C.A.Pa., 214 
F.2d 798—Mondshlne v. Short, C.A. 
Tex., 196 P.2d 606—Boston Ins. Co. 
V. Fi.sher, C.A.Mo., 186 F.2d 977— 
Dowell, Inc. v. Jowers, C.C.A.La., 
166 F.2d 214, 2 A.L.R.2d 442, certio¬ 
rari denied 68 S.Ct. 1346, 334 U.S. 
832, 92 L.Ed. 1759—Maryland Cas¬ 
ualty Co. v. Reid, C.C.A.Tex., 76 P. 
2d 30—Fricke v. General Accident, 
Fire & Life Assur. Corporation, C.C. 
A.Mo., 59 F.2d 563, certiorari denied 
63 S.Ct. 221, 287 U.S. 662, 77 L.Ed. 
671. 

Question snflleiently saved 

Question of validity of statute of 
limitations is sufficiently saved for 
purposes of appeal by granting mo¬ 
tion to dismiss part of plaintiffs’ 
claims on ground of limitations with¬ 
out noting any exception or otherwise 
objecting. 

U.S.—Warniok v. Bethlehem-Falrfleld 
Shipyard, D.C.Md., 68 F.Supp. 867. 

77. U.S.—Allen v. Nelson Dodd Prod¬ 
uce Co„ C.A.Okl., 207 F.2d 296— 
Mondshlne v. Short, C.A.Tex., 196 
P.2d 606—Kirstner v. Atlantic 
Greyhound Corp., C.A.N.C., 190 F.2d 
422—U. S. V. Modern Reed & Rat¬ 
tan Co., C.C.A.N.Y., 169 F.2d 666, 


certiorari denied 67 S.Ct. 1610, 331 
U.S. 831, 91 L.Ed. 1846—National 
Fire Ins. Co. of Hartford, Conn. v. 
School Dist. No. 68, Sequoyah Coun¬ 
ty, Okl., C.C.A.Okl., 115 F.2d 232 
—Stromberg Motor Devices Co. v. 
Zenith-Dctroit Corporation, C.C.A. 
N.Y., 73 P.2d 62, certiorari dismiss¬ 
ed Zenith-Detroit Corporation v. 
Bendix Stromberg Carburetor Co., 
66 S.Ct. 609, 294 U.S. 735, 79 L.Ed. 
1263—Rucker v. Kokrda, C.C.A. 
Colo., 68 P.2d 73—Operators’ Oil 
Co. V. Barbre, C.C.A.Okl., 65 F.2d 
867. 

D.C.—^A-F Corp. v. Caporalettl, 240 F. 

2d 63, 99 U.S.APP.D.C. 867. 

3 C.J. p 744 note 7. 

78. U.S.—Camps v. New York City 
Transit Authority, C.A.N.Y., 261 F. 
2d 320—C. B. Snyder Realty Co. v. 
Sherri 11-Noonan, Inc., C.A.Pa.. 261 
P.2d 269—Pan-American Cas. Co. v. 
Reed. C.A.La., 240 P.2d 336, certio¬ 
rari denied 78 S.Ct. 24, 355 U.S. 819, 
2 L.Ed.2d 36—Smith v. Kincade, C. 
A.Miss., 232 F.2d 306—Giacalone v. 
Raytheon Mfg. Co., C.A.Mass., 222 
P.2d 249—Ditter v. Yellow Cab Co., 
C.A.I11., 221 F.2d 894—Curd v. Todd- 
Johnson Dry Docks, C.A.La., 213 F. 
2d 864—Kanatser v. Chrysler 
Corp., C.A.Okl., 199 F.2d 610, certio¬ 
rari denied 73 S.Ct. 388, 344 U.S. 
921, 97 L.Ed. 710—Capella v. Zur¬ 
ich General Acc. Liability Ins. Co., 
C.A.La., 194 F.2d 658—Black, Siv- 
alls & Bryson v. Shondell, C.A.Mo., 
174 F.2d 687—Scritchfleld v. Kenne¬ 
dy, C.C.A.Okl., 103 F.2d 467—First 
Nat. Bank of Chicago v. U. S., C.C. 
A.IIL, 102 P.2d 907, certiorari de¬ 
nied 59 S.Ct. 1038, 307 U.S. 641, 83 
L.Ed, 1521, rehearing denied 60 S. 
Ct. 69, 308 U.S. 633, 84 L.Ed. 527, 
motion denied 60 S.Ct. 1090, 310 

U. S. 658, 84 L.Ed. 1421—McPherson 

V. Cement Gun Co., C.C.A.Okl., 69 
F.2d 889—Concordia Fire Ins. Co. of 
Milwaukee v. Commercial Bank of 
Liberty, Mo., C.C.A.Mo., 39 P.2d 826 
—Sun Oil Co. V. Rhodes, C.C.A.Ark., 
16 F.2d 799. 

D.C.—Baltimore & O. R. R. v. Corbin, 
118 F.2d 9. 73 App.D.C. 124. 

3 C.J. p 746 note 14. 

When objection timely 

(1) In order to be timely objection 
must ordinarily be made during the 
trial and in time to allow the alleged 
error to be avoided or corrected. 

U.S.—Scritchfleld v. Kennedy, C.C.A. 
Okl., 103 F.2d 467. 

Arkansas Bridge Co. v. Kelly- 
Atkinson Const. Co., C.C.A.Me., 282 
F. 802. 

8 C.J. p 745 note 14. 
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(2) So the objection must be made 
at the time of the action or ruling 
to which it is directed or at the earli¬ 
est opportunity thereafter. 

U.S.—Missouri State Life Ins. Co. v. 
Langreder, C.C.A.Ill., 87 F.2d .586— 
Layne-Bowler Chicago Co. v. City 
of Glenwood, Iowa, C.C.A.Iowa, 34 
F.2d 889. 

3 C.J. p 746 note 14. 

(3) Question cannot afterward be 
raised, for the purpo.se of appellate 
review, by an objection made on a 
motion or argument for a new trial 
or rehearing. 

U.S.—Shannon v. Shaffer Oil & Refin¬ 
ing Co.. C.C.A.Okl., 51 F.2d 878, 78 
A.L.R. 851—Cloquet Lumber Co. v. 
Burns, Minn., 222 F. 857, 138 C.C.A. 
283. 

8 C.J. p 746 note 16. 

79. U.S.—Fleming v. Law.son. C.A. 
Wyo., 240 F.2d 119—Sun Pub. Co. 
v. Lake Erie Asphalt Block Co., 
Ohio. 157 F. 80, 84 C.C.A. 581. 

3 C.J. p 748 note 31. 

79.5 U.S.—Camps v. New York City 
Transit Authority, C.A.N.Y., 2Cl F. 
2d 320. 

Colloquy off the record 

Counsel cannot preserve an objec¬ 
tion by colloquy, which is off the rec¬ 
ord, and which he does not dignify by 
seeing that it is stenographically re¬ 
corded. 

U.S.—Camps v. New York City Trans¬ 
it Authority, C.A.N.Y.. 201 F.2d 320. 

80. U.S.—American Fidelity & Cas. 
Co. v. Drexler, C.A.La., 220 F.2d 
930—Maulding v. Louisville & N. 

R. Co., C.C.A.I11., 168 F.2d 880—U. 

S. v. Barndollar & Crosble, C.C.A. 
Okl., 166 F.2d 793—Wells Fargo 
Bank & Union Trust Co. v. Imperial 
Irr. Dist., C.C.A.Cal., 136 F.2d 539. 
certiorari denied 64 S.Ct. 784, 32J 
U.S. 787, 88 L.Ed. 1078, rehearing 
denied 64 S.Ct. 940, 322 U.S. 767, 88 
L.Ed. 1593—American Ins. Co. v. 
Sohoufler, C.C.A.Mo., 129 F.2d 143, 
appeals dismissed 62 S.Ct. 107, 314 

U. S. 675. 86 L.Ed. 466, certiorari 
denied 63 S.Ct. 267, 317 U.S. 687, 87 
L.Ed. 661, rehearing denied 63 S.Ct. 
433, 317 U.S. 712, 87 L.Ed. 667— 
Vlrginia-Carolina Tie & ^V’^ood Co. 

V. Dunbar. C.C.A.N.C., 106 F.2d 383 
—Scritchfleld v. Kennedy, C.C.A. 
Okl., 103 F.2d 467—Krause v. Sny¬ 
der, C.C.A,Mo., 87 F.2d 723—South¬ 
ern Kansas Stage Lines v. Gibson, 
C.C.A.Okl., 87 F.2d 23—Spann v. 
Commercial Standard Ins. Co. of 
Dallas, Tex., C.C.A.Ark., 82 F.2d 
693—Booth V. Gilbert, C.C.A.Mo., 79 
F.2d 790—Hill v. Douglass, C.C.A. 



86 C.J.S, 


FEDERAL COURTS §§ 292(3)-292(4) 


a party has made known his objection to the trial 
court and stated the grounds on which he bases his 
objection,5 and counsel is not required to indulge 
in reiterative insistence in order to preserve his 
client’s rights.Only grounds of objection urged 
in the trial court will be considered on appeal; a 
party will not be permitted to change them or to add 
others. 

Where defendant, at the close of plaintiff’s evi¬ 
dence and again at the close of all the evidence, 
moved for a directed verdict on the ground of the 
statute of limitations, and after verdict moved for 
a new trial, his failure to move to have the verdict 
set aside and judgment entered in accordance with 
his motion for a directed verdict does not prevent 
him from urging the statute of limitations on ap¬ 
peal.81.5 


Necessity of riding on objection or motion. As a 
general rule a mere objection without a direct ruling 
or decision thereon by the trial court presents no 
question for appellate review, and there can be 
no predicate for an assignment of error unless there 
is a ruling by the court on an objection®^ or mo- 
tion.82.5 

§ 292(4).-Nature of Proceedings; 

Consolidation of Actions 

Proper objection in the trial court it neceeeary to en¬ 
title a party to raise an objection in the court of appeals 
as to the nature of the proceedings or the consolidation 
of actions. 

Proper objection in the trial court is necessary to 
entitle a party to raise an objection in the court 
of appeals as to the propriety of the form of the 
action or the nature of the proceeding,®^ or to the 


Nov., 78 F.2d 851—Carpenter v. 
Connecticut General Life Ins. Co., 
C.C.A.Colo., 68 P.2d 69—Massachu¬ 
setts Bonding- & Insurance Co. v. 

R. E. Parsons Electric Co., C.C. 
A.Mo., 61 F.2d 264—^American Sug¬ 
ar Refining Co. v. Nassau. C.C.A. 
Mass., 45 F.2d 321—Kennedy Lum¬ 
ber Co. V. Rickborn, C.C.A.S.C., 40 
F.2d 228—Monument Pottery Co. v. 
Imperial Coal Corporation, C.C.A.N. 
J., 21 F.2d 683, certiorari denied 48 

S. Ct. 213, 276 U.S. 618, 72 L.Ed. 734 
—Arkansas Bridge Co. v. Kelly- 
Atkinson Const. Co., C.C.A.Mo., 282 
F. 802—Raymer v. Netherwood, 
257 F. 284, 168 C.C.A. 368. 

D C.—Carson v. Jackson, 281 F. 411, 
52 App.D.C. 51. 

An objection of a general or in¬ 
definite character is not sufTlciont to 
preserve a question for appellate re¬ 
view. 

U.S.—U. S. V. Sessin, C.C.A.Kan., 84 
P.2d 667—Lazelle v. Norfolk & W. 
Ry. Co., C.C.A.Ohio, 73 F.2d 459. 

3 C.J. p 746 note 16. 

Clear objection required 

Counsel must make his objections 
clearly so that trial Judge may see 
what they are and if he believes they 
are right follow them. 

U.S.—Green v. Reading Co., C.A.Pa., 
183 F.2d 716—Moreau v. Pennsyl¬ 
vania R. Co., C.C.A.Pa., 166 F.2d 
543. 

80.5 U.S.—Troupe v. Chicago, Du¬ 
luth & Georgian Bay Transit Co., 
C.A.N.Y., 234 P.2d 263--U, S. v. 
General Motors Corp., C.A.Del., 226 
F.2d 745. 

80.10 U.S.—Green v. Reading Co., C. 
A.Pa., 183 F.2d 716—Moreau v. 
Pennsylvania R. Co., C.C.A.Pa., 166 
F.2d 643. 

Repetition of objection 

Objection need not be repeated at 
a subsequent stage of the trial where 


the ruling of the court on the first 
objection clearly covers and author¬ 
izes the subsequent proceedings, so 
that further objection would be a 
mere Idle form. 

U.S.—Mine & Smelter Supply Co. v. 
Parke & Lacy Co., Colo., 107 F. 881, 
47 C.C.A. 34. 

81. U.S.—Norwood v. Great Am. In- 
dem. Co.. C.C.A.Pa., 146 F.2d 797— 
London Guarantee & Accident Co. 
V. Woelfie, C.C.A,Mo., 83 F.2d 325 
—Cockrell v. U. S., C.C.A.Iowa, 74 
F.2d 151—^Frates v. Eastman, C.C. 
A.Okl., 67 F.2d 522. 

D.C.—Melvin v. Pence, 130 F.2d 423, 
76 U.S.App.D.C. 164, 143 A.L.R. 149. 
3 C.J. p 892 note 27. 

81.5 D.C.—Howard University v. 
Cassell, 126 F.2d 6, 76 U.S.App.D.C. 
7.5, certiorari denied Cassell v. 
Howard University, 62 S.Ct. 1046, 
316 U.S. 675, 86 L.Ed. 1749, rehear¬ 
ing denied 62 S.Ct. 1274, 316 U.S. 
711, 86 L.Ed. 1777. 

82. U.S.—Hoyt v. Clancey, C.A.S.D., 
180 F.2d 162—Lazier v. United 
States, C.A.N.D., 170 F.2d 621, 9 A. 
L.R.2d 324—Palmer v. Miller, C.C.A. 
Mo., 145 F.2d 926—Pfau v. Witcov- 
er, C.C.A.S.C., 139 F.2d 688—Doyle 
V. Ponsford, C.C.A.Minn., 136 F.2d 
401—Patterson v. Texas Go., C.C.A. 
Tex., 131 P.2d 998, certiorari de¬ 
nied 63 S.Ct. 1318, 319 U.S. 761, 87 
L.Ed. 1712, rehearing denied 63 S. 
Ct. 1445, 320 U.S. 214, 87 L.Ed. 1851 
—Emanuel v. Kansas City Title & 
Trust Co., C.C.A.MO., 127 F.2d 176 
—^Kentucky West Virginia Gas Co. 
v. Woods, C.C.A.Ky., 110 F.2d 94— 
Freiberg v. Pierce, C.C.A.Okl., 83 
F.2d 961—Ocean Accident & Guar¬ 
antee Corporation v. J. L. Brandeis 
& Sons. C.C.A.Neb., 76 F.2d 605, 
certiorari denied 65 S.Ct. 923, 295 
U.S. 764, 79 L.Ed. 1706—Union Wire 

i Rope Corporation v. Atchison, T. & 
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S. P. Ry. Co.. C.C.A.MO.. 66 P.2d 
965, certiorari denied 54 S.Ct. 122, 
290 U.S. 686, 78 L.Ed. 591—General 
Motors Co. V. Swan Carburetor Co., 
C.C.A.Ohio, 44 F.2d 24, certiorari 
denied General Motors Corporation 
V. Swan Carburetor Co., 51 S.Ct. 
181. 282 U.S. 897, 76 L.Ed. 790— 
Hecht V. Alfaro, C.C.A.Cal., 10 F.2d 
464—U. S. V. National City Bank of 
New York, C.C.A.N.Y., 281 F. 764, 
error dismissed 44 S.Ct. 32, 263 U.S. 
726, 68 L.Ed. 627. 

3 C.J. p 888 note 16. 

Necessity of rulings to review of ob¬ 
jections relating to: 

Evidence see infra S 292(12). 
Improper arguments and conduct of 
counsel see Infra 5 292(13). 
Pleadings see infra S 292(8). 

Bnllag by implioatioa may be suf¬ 
ficient. 

U.S.—Georgia Casualty Co. v. Boyd, 
C.C.A.Cal., 34 F.2d 116. 

82.5 U.S.—Anglo California Nat. 
Bank of San Francisco v. Lazard, 
C.C.A.Cal., 106 F.2d 693, certiorari 
denied 60 S.Ct. 379, 308 U.S. 624. 84 
L.Ed. 521—Hall v. ^tna Life Ins. 
Co., C.C.A.Ark., 86 F.2d 447—Fruth 
v. Benassi, Colo., 219 F. 549, 135 
C.C.A. 317—^Winter v. Bostwick, 
Wis., 212 F. 884, 129 C.C.A. 404. 

83. U.S.—Prudential Ins. Co. of 
America v. Nelson, C.C.A.Tenn., 96 
F.2d 487—Provident Life & Acci¬ 
dent Ins. Co. of Chattanooga, Tenn. 
V. Crady, C.C.A.Ohio, 82 P.2d 900, 
certiorari denied 56 S.Ct. 949, 298 U. 
S. 681, 80 L.Ed. 1401. 

D.C.—Supreme Lodge, K. P. v. Woods, 
286 F. 998, 62 App.D.C. 334. 

3 C.J. p 750 note 69. 

PartiotUar objsotloiui 

(1) That remedy was not In con¬ 
tract but in tort. 

U.S.—Chicago & N. W. R. Co. v. De 
Clow, Iowa, 124 F. 142, 61 C.CA.. 34. 
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consolidation of actions.®^ 

§ 292(5).-Jurisdiction and Venue 

At a general rule the question of the Jurisdiction of 
the subject matter may be raised for the first time In 
the court of appeals, but an objection to the jurisdiction 
of the person or to the venue must usually be made in the 
trial court. 


It is the general rule, subject to certain excep¬ 
tions,^5 that the question of jurisdiction of the sub¬ 
ject matter may be raised for the first time in the 
court of appeals, or the court may, on its own mo¬ 
tion, take notice of such want of jurisdiction,®^ at 
least where the defect is apparent on the face of the 

bur, C.C.A.Cal., 9 K2d 622, certio- 


(2) That garnishment proceedings 
should have been brought rather than 
a direct action. 

U.S.—Eagle Indemnity Co. v. Diehl, C. 
C.A.Or., 27 P.2d 76. 

(3) Wrong type or form of plead¬ 
ing. 

U.S.—Garner v. Providence Second 
Nat. Bank. R.I.. 67 F. 833. 16 C.C.A. 
86—^Moran v. Hagerman, Ncv., 64 F. 
499, 12 C.C.A. 239. 

3bsgal or sgultable remedy 

(1) Objection that a cause is of 
equitable, and not of legal, cogni¬ 
zance cannot be made for the first 
time on appeal. 

U.S.—M. J. Carroll, Inc. v. Gilmore, 
C.C.A.S.C., 103 F.2d 560. 

U. S. V. Illinois Surety Co.. Ill., 
226 F. 653. 141 C.C.A. 400. afllrmed 
Illinois Surety Co. v. John Davis 
Co.. 37 S.Ct. 614. 244 U.S. 376. 61 
L.Ed. 1206. 

3 C.J. p 756 note 15. 

(2) If the trial court has jurisdic¬ 
tion of the parties and subject matter 
in an action at law, an objection that 
the defense set up was purely equi¬ 
table cannot be made for the first 
time on appeal. 

U.S.—Cleveland Nat. Bank v. Kent, 
C.C.A.Tenn., 100 F.2d 54, certiorari 
denied Kent v. Cleveland Nat. Bank. 
59 S.Ct. 643, 306 U.S. 654, 83 L.Ed. 
1053. 

Schoolfleld V. Rhodes, Ark., 82 P. 
153, 27 C.C.A. 95. 

(3) Where an action is brought 
and tried without objection as an 
equitable one, neither party can ob¬ 
ject on appeal that a court of equity 
had no jurisdiction because there was 
an adequate remedy at law, or object 
that the cause of action was of legal 
cognizance only and should have been 
tried as a legal action and not as an 
equitable one. 

U.S.—Whealton v. Pine Grove Nevada 
Gold Mining Co., C.C.A.Nev., 104 
F.2d 675—Cleveland Nat. Bank v. 
Kent, C.C.A.Tenn., 100 P.2d 54, cer¬ 
tiorari denied Kent v. Cleveland 
Nat. Bank. 59 S.Ct. 643, 396 U.S. 
€54, 83 L.Ed. 1053—Prudential Ins. 
Co. of America v. Nelson, C.C.A. 
Tenn., 96 F.2d 487—Anderson v. 
iEtna Life Ins. Co. of Hartford, 
Conn., C.C.A.S.C., 89 F.2d 346— 
Otoe County Nat. Bank v. Del- 
any, C.C.A.Neb., 88 P.2d 238— 
Brown Paper Mill Co. v. Frazier, C. 
C.A.La., 76 F.2d 65—Pearson v. 
Brennan, C.C.A.Mass., 75 P.2d 958— 
Burlew v. Fidelity & Casualty Co. 


of New York, C.C.A.Ky., 64 F.2d 
976. certiorari denied 54 S.Ct. 122, 
290 U.S. 686, 78 L.Ed. 591—Fidelity- 
Phenix Fire Ins. Co. of New York 
V. Benedict Coal Corporation, C.C. 
A.Va., 64 P.2d 347, certiorari de¬ 
nied 53 S.Ct. 795, 289 U.S. 762, 77 
L.Ed. 1505—^Williamson v. Chicago 
Mill & Lumber Corporation, C.C.A. 
Ark., 59 F.2d 918—Maytag Co. v. 
Meadows Mfg. Co., C.C.A.Ill., 35 P. 
2d 403, certiorari denied 50 S.Ct. 
2.50, 281 U.S. 737, 74 L.Ed. 1151— 
Barrett Co. v. Panther Rubber Mfg. 
Co., C.C.A.Mass.. 24 F.2d 329—0. L. 
Standard Dry Goods Co. v. Tackett. 
C.C.A.Ky., 23 F.2d 919—Clifton v. 
Tomb, C.C.A.W.Va.. 21 F.2d 893— 
Anderson, Meyer & Co. v. Fur & 
Wool Trading Co., C.C.A.China, 14 
F.2d 586, certiorari denied 47 S.Ct. 
337, 273 U.S. 740, 71 L.Ed. 868— 
Meriweather-Graham-Olivor Co. v. 
Bank of Commerce of Earle, Ark., 
C.C.A.Tenn., 3 F.2d 513—Jordan v. 
Roden, C.C.A.Mich., 292 F. 573, cer- 
tiorari denied Union Cent Life Ins. 
Co. V. Roden. 44 S.Ct. 34, 263 U.S. 
706, 68 L.Ed. 516- *Beoker-Franz 

Co. V. Shannon Copper Co., Ariz., 
256 F. 522, 167 C.C.A. 591—Royal 
Union Mut. Life Ins. Co. v. Lloyd, 
Iowa, 254 F. 407, 165 C.C.A. 627— 
City of Omaha v. Venner, Neb., 243 
F. 107, 155 C.C.A. 637—Babcock & 
Wilcox V. Amt'Hcan Surety Co. of 
New York, S.C., 236 F. 340, 149 C.C. 
A. 472—El Dora Oil Co. v. U. S., 
Cal., 229 F. 946, 144 C.C.A. 228— 
Hattiesburg Lumber Co. v. Herrick, 
Miss., 212 P. 834, 129 C.C.A. 288. 

3 C.J. p 767 note 20, p 758 note 21. 

(4) If the cause is one not properly 
cognizable by a court of equity under 
any circumstances, or it is not com¬ 
petent to grant the relief, the ob¬ 
jection may be raised at any time, as 
want of jurisdiction of the subject 
matter is always fatal at any stage of 
the proceedings. 

U.S.—Church v. Hubbard, C.C.A. 

Mich., 91 F.2d 406. 

3 C.J. p 768 note 23. 

(6) Court of appeahs would not de¬ 
prive plaintiff of his cause of action 
because he mistook the nature of his 
remedy and attempted to assert a 
claim for equitable relief instead of a 
remedy at law regardless of whether 
it was asserted in trial court that the 
pleading set forth a claim at law. 

U.S.—^Union Mut. Life Ins. Co. v. 
Friedman, C.C.A.N.Y., 139 P.2d 642. 

84. U.S.—Williams S. S. Co. v. Wil- 
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rari denied 46 S.Ct. 482, 271 U.S. 
666, 70 L.Ed. 1140. 

Turner v. Standard Ice & Fuel 
Co., C.C.A.Kan., 292 F. 38. 

85. U.S.—ir. S. V. Ellison, C.C.A.W. 
Va., 74 F.2d 864, certiorari denied 
65 S.Ct. 829, 295 US. 750, 79 L.Ed. 
1695. 

Fartionlar exceptions 

(1) Where trial court has general 
jurisdiction of a class of cases, an ob¬ 
jection that, because of irregularities 
or other special circumstances, it had 
no Jurisdiction of a particular case 
belonging to that class, or that it 
had no jurisdiction to render the par¬ 
ticular judgment, cannot be first 
made on appeal. 

U.S.—U. S. V. Ellison, supra. 

3 C.J. p 753 note 90. 

(2) A party who does not, in the 
court below, challenge the jurisdic¬ 
tion of the court to entertain a cross 
bill cannot raise that question on ap¬ 
peal. 

U.S,—U. S. V. Duignan, C.C.A.N.Y., 4 
F.2d 983, affirmed Duignnn v. U. S., 
47 S.Ct. 566, 274 U.S. 195, 71 L.Ed. 
996. 

3 C.J. p 754 note 94. 

86 . U S.—Gray v. Joseph J. Brunetti 
Const. Co., C.A.N.J., 266 F.2d 809— 
Rader v. Manufacturers Ca.s. Ins. 
Co. of Philadelphia, Pa., C.A.N.Y., 
242 F.2d 419—U. S. v. Taylor. C.A. 
Tenn., 236 F.2d 649, motion denied 
77 S.Ct. 862, 353 U.S. 956, 1 L.Ed.2d 
907, certiorari dismissed 78 S.Ct. 6, 
355 U.S. 801, 2 L.Ed.2d 19—North 
Atlantic & Gulf S. S. Co. v. U. S., 
C.A.N.Y., 209 F.2d 487—Rautbord 
V. Ehmann, C.A.Ill., 190 F.2d 633— 
Schroeder v. Freeland, C.A.Neb., 188 
F.2d 517—Tower Realty Co. v. City 
of East Detroit. Mich., C.A.6, 185 
F.2d 590, opinion supplemented 188 
F.2d 363—Lansden v. Hart, C.A.Ill., 
180 F.2d 679, certiorari denied 71 
S.Ct. 68, 340 U.S. 824, 95 L.Ed. 606. 
rehearing denied 71 S.Ct. 204, 340 
U.S. 894, 95 L.Ed. 648—U. S. v. Rice, 
C.A.Pa., 176 F.2d 373—Fleming v. 
Richter. C.C.A.N.Y.. 169 F.2d 792— 
French v. Jeffries, C.C.A.Ill., 149 F. 
2d 555, certiorari denied 66 S.Ct. 
93, 326 U.S. 755, 90 L.Ed. 463— 
Mason v. Webb. C.C.A.Wash., 142 
F.2d 584, certiorari denied 65 S.Ct. 
58, 323 U.S. 747, 89 L.Ed. 698, re¬ 
hearing denied 65 S.Ct. 127, 323 U.S. 
815, 89 L.Ed. 648—Hock v. 260 
Northern Ave. Corporation, C.C.A. 
N.Y., 142 P.2d 436—De Filippls v. 



36 C.J.S 


FEDERAL COURTS § 292(5) 


record.87 An objection to the jurisdiction of the 
person must usually be made in the trial court, how¬ 
ever, and, if it is not, it will, on appeal, be held to 
have been waived and generally, where a judge 


assumes to act under lawful authority and a cause 
is tried before him without objection, his authority 
to try the cause cannot be assailed on appeal.®® 


Chrysler Sales Corporation, C.C.A. 
N.Y., 127 F.2d 630—Cheyne v. At¬ 
chison, T. S. F. Ry. Co., C.C.A. 
Cal., 125 F.2d 49—Alexander v. 
Westgate-Creenland Oil Co., C.C.A. 
Cal., Ill F.lid 769—Jewell v. Cleve¬ 
land Wre<kinff Co. of Cincinnati, 
C.C.A.Mo., Ill F.2d 305—Ackman 
V, Northern State.s Contracting Co., 
C.C.A.Ky., 110 F.2d 774—Lion Mfg. 
Corporation v. Chicago Flexible 
Shaft Co., C.C.A.Ill., 106 F.2d 930— 
Caesar v. Burgess, C.C.A.Okl., 103 
F.2d 603—Minnis v. Southern Pac. 
Co., C.C.A.Cal., 98 F.2d 913, certio¬ 
rari denied 69 S.Ct. 461, 306 U.S. 
631, 83 L.Ed. 1033—Royalty Service 
Corporation v. City of Los Angeles, 
C.C.A.Cal., 98 F.2d 651—Ferguson 

V. Wachs, C.C.A.Ill., 96 F.2d 910— 
Colorado Life Co. v. Steele, C.C.A. 
Ark., 95 F 2d 636—Gavica v. Don- 
augh, C.C.A.Or., 93 F.2d 173—Mutu¬ 
al Life Ins. Co. of New York v. 
Cunningham, C.C.A.lowa, 87 F.2d 
842—Oakland County v. Hazlett, C. 
C.A.Mich., 87 F.2d 795—Miller- 
Crenshaw Co. v. Colorado Mill & 
Elevator Co., C.C.A.Ark., 84 F.2d 
930, reheard 87 F.2d 457—Electro 
Therapy TToducts Corporation v. 
Strong, C.C.A.Cal., 84 F.2d 766— 
Miller v. First Service Corporation, 
C.C.A.N.D., 84 F.2d 680, 109 A.L.R. 
1179—Southern Pac. Co. v. McAdoo, 
C.C.A.Cal., 82 F.2d 121—Atlantic 
Brewing Co. v. William J. Brennan 
Grocery Co., C.C.A.Mo., 79 F.2d 45— 
Mathers & Mathers v. Urschel, C. 
C.A.Okl., 74 F.2d 691—The Taigen 
Maru, C.C.A.Wash., 73 F.2d 922, re¬ 
versed on other grounds Van Der 
Weyde v. Ocean Transport Co., 56 
S.Ct. 392, 297 U.S. 114, 80 L.Ed. 615 
—Athan v. Hartford Fire Ins. Co., 
C.C.A.N.T., 73 F.2d 66—Johnson v. 
Noble, C.C.A.Okl., 64 F.2d 396— 
Clemons v. Liberty Savings & Real 
Estate Corporation, C.C.A.Ga., 61 
F.2d 448—Plymouth County Trust 
Co. V. MacDonald, C.C.A.Mass., 63 F. 
2d 827, reversed on other grounds 
MacDonald v. Plymouth County 
Trust Co., 62 S.Ct. 606, 286 U.S. 263, 
76 L.Ed. 1093, conformed to, C.C.A., 
Plymouth County Trust Co. v. Mac¬ 
Donald, 60 F.2d 94—Commercial 
Trust Co. V. U. S. Shipping Board 
Emergency Fleet Corporation, C.C. 
A.N.Y., 48 F.2d 113—Tower Hill 
Connellsville Coke Co. of West Vir¬ 
ginia V. Piedmont Coal Co., C.C.A. 

W. Va., 33 F.2d 703, rehearing denied 
36 P.2d 179, certiorari denied 60 S. 
Ct. 157, 280 U.S. 607, 74 L.Ed. 660— 
O’Connor v. Slaker, C.C.A.Neb., 22 
F.2d 147, appeal dismissed Slaker v. 
O’Connor, 49 S.Ct. 158, 278 U.S. 188, 


73 L.Ed. 258—U. S. Shipping Board 
Emergency Fleet Corporation v. 
South Atlantic Dry Dock Co., C.C. 
A.Fla., 19 F.2d 486—Security Mut. 
Life Ins. Co. V. Harwood, C.C.A. 
Mass., 16 F.2d 260—Highway Const. 
Co. V. McClelland, C.C.A.Mo., 14 F. 
2d 406, rehearing denied 16 F.2d 
187, and certiorari denied McClel¬ 
land V. Highway Const. Co., 47 S. 
Ct. 670, 273 U.S. 765, 71 L.Ed. 881— 
Parks V. Carriore Consol. School 
Dist., C.C.A.Miss.. 12 F.2d 37— 
Egyptian Novaculite Co. v. Steven¬ 
son. C.C.A.Mo., 8 F.2d 676—^Venner 
v. New York Cent. R. Co., C.C.A. 
Ohio, 293 F. 373—Panama R. Co. v. 
Johnson. C.C.A.N.Y., 289 F. 964, 
affirmed 44 S Ct. 391, 264 U.S. 375, 
68 L.Ed. 748—Robertson v. Ingram- 
Day Lumber Co., C.C.A.Miss., 271 
F. 1023—Robertson v. Jordan Riv¬ 
er Lumber Co., C.C.A.Miss., 269 F. 
606—Chicago, R. I. & P. Ry. Co. v. 
State of Nebraska, Neb., 261 F. 279, 
163 C.C.A. 435—^Devost v. Twin 
State Gas & Electric Co., N.H., 260 
F. 349, 162 C.C.A. 419, rehearing de¬ 
nied 262 F. 126, 164 C.C.A. 237— 
Weyman-Burton Co. v. Ladd, N.D., 
231 F. 898, 146 C.C.A. 94. 

Boston Store of Chicago v. New¬ 
bury, D.C.I11., 83 F.Supp. 442— 

Mills V. United Ass’n of Journey¬ 
men and Apprentices of Plumbing 
and Pipe Fitting Industry of U. S. 
and Canada, D.C.Mo., 83 F.Supp. 
240. 

D.C.—Adler v. Brownell, 242 F.2d 28, 
100 U.S.AppD.C. 65. I 

3 C.J. p 762 note 86—26 C.J. p 786 note 
63. 

As dependaat on amount involved 

(1) As a rule the objection that 
the lower court was without jurisdic¬ 
tion, because the amount involved 
was below the jurisdictional amount, 
may be raised for the Arst time on 
appeal. 

U.S.—^Danko v. Lewy, C.C.A.Mass., 
149 F.2d 66—^Woerter v. Orr, C.C.A. 
Okl., 127 F.2d 969—S. S. Kresge Co. 
V. Amsler, C.C.A.Mo., 99 F.2d 603, 
certiorari denied 69 S.Ct. 582, 306 
U.S. 641, S3 L.Ed. 1041—Supreme 
Council of Royal Arcanum v. Ho¬ 
bart, Mass., 244 F. 386, 167 C.C.A. 
11—Cochran v. Childs, Ill., Ill F. 
433, 49 C.C.A. 421. 

(2) Such defect must clearly ap¬ 
pear before the court of appeals will 
take cognizance of an objection on 
that ground. 

U.S.—^Mullins Lumber Co. v. William¬ 
son & Brown Land & Lumber Co., 
S.C., 246 F. 232, 168 C.C.A. 392— 
People’s Telephone & Telegraph Co. 
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V. East Tennessee Telephone Co., 
Tenn., 103 F. 212, 43 C.C.A. 185. 
Oonstrnotion of averments 
Averments as to jurisdiction will 
be construed with some degree of 
liberality, for the purpose of .sustain¬ 
ing the jurisdiction, where objection 
Is made for the Arst time on appeal. 
U.S.—Butchers’ & Drovers’ Stock- 
Yards Co. v. Louisville & N. R. Co., 
Tenn., 67 F. 36, 14 C.C.A. 290. 

26 C.J. p 785 note 64. 

Objection held not to involve juris, 
diction so as to permit it to be raised 
for the Arst time on appeal. 

U.S.—Feltz V. Central Nebraska Pub¬ 
lic Power & Irrigation Dist., C.C.A. 
Neb., 124 F.2d 578. 

87. U.S.—Haynes v. Felder, C.A.Tex., 
239 F.2d 868—Miller v. First Serv¬ 
ice Corporation, C.C.A.N.D., 84 F.2d 
680, 109 A.L.R. 1179—Wulfsohn v. 
Russo-Asiatic Bank, C.C.A.China, 11 
F.2d 715—Carpenter v. Carden, C. 
C.A.N.Y., 294 F. 615—Thomas v. 
Anderson. Mo., 223 F. 41, 138 C.C.A. 
405. 

3 C.J. p 766 notes 8, 10. 

88 . U.S.—Redditt v. Hale, C.A.Ark., 
199 F.2d 386, certiorari denied 73 S. 
Ct. 647, 345 U.S. 908, 97 L.Ed. 1343 
—Trounstine v. Bauer, Pogue & Co., 
C.C.A.N.Y., 144 F.2d 379, certiorari 
denied 65 S.Ct. 190, 323 U.S. 777, 89 
L.Ed. 621—Au Wee Sheung v. U. S., 
C.C.A.Ill., 44 F.2d 681—U. S. Fideli¬ 
ty & Guaranty Co. v. Vicars, C.C.A. 
Hawaii, 10 F.2d 474. 

Klink V. Chicago, R. I. & P. Ry. 
Co., Colo., 219 F. 457, 135 C.C.A. 169. 
3 C.J. p 765 note 11. 

Waiver of lack of jurisdiction 

Where the trial court has ruled for 
defendant on the ground of lack of 
Jurisdiction of his person, if plaintiff 
wishes to preserve, for consideration 
by the court of appeals, the point 
that defendant has entered a general 
appearance waiving the lack of juris¬ 
diction, he must present that point 
in the trial court. 

U.S.—Stewart v. Nebraska Tire & 
Rubber Co., C.C.A.lowa, 89 F.2d 
309, certiorari denied Stewart v. 
Nebraska Tire & Rubber Co., 61 3. 
Ct. 21. 282 U.S. 840, 76 L.Ed. 746. 
Diversity of oitisenghip 

It cannot be Arst contended on ap¬ 
peal that there was no diversity of 
citizenship entitling the trial court to 
assume jurisdiction. 

U.S.—Emmke v. De Silva, C.C.A.Mo.» 
293 F. 17. 

89. U.S.—Porter v. Ohio Fuel Gas 
Co., C.C.A.Ohlo, 168 F.2d 814—An- 
tonclc V. Baltimore & O. R. Co., C. 
C.A.Pa.. 47 F.2d 97. 



36 C.J.S. 


§§ 292(5)-292(7) FEDERAL COURTS 


Venue, Failure to make proper and timely objec¬ 
tion in the trial court may preclude a contention in 
the court of appeals of error with respect to venue.^® 

§ 292(6).-Parties 

Objections to matters affecting the parties not taken 
beiow cannot ordinarily be considered by the court of 
appeals. 

As a general rule the court of appeals cannot 
consider an objection, not raised in the trial court, 
as to the capacity or right of a party to suc^i or be 
sued,® 1*5 or an objection to the want of merely prop¬ 
er or formal parties, or other formal defects as to 
the parties,®2 or an objection that there was a mis¬ 
joinder of parties.®® If, however, the defect of 


parties amounts to the complete want of a party 
who is so necessary that a final judgment or decree 
cannot be rendered without affecting his or her in¬ 
terests the objection may be taken for the first time 
in the court of appeals.®^ 

§ 292(7).-Process, Motions, and 

Provisional Remedies 

An objection may not be firet urged on appeal to the 
court of appeals as to want of notice or service of process, 
rulings on motions, and provisional remedies and proceed¬ 
ings relating thereto. 

An objection may not be first urged on appeal to 
the court of appeals as to want of notice or service 
of process,®® to proceedings on motion to quash the 
supposed service,®5*5 to rulings on motions,®® and to 


DlagaaUJloatioiL 

Where party did not raise In dis¬ 
trict court contention that district 
judffe should have disqualified him¬ 
self. it was too late to raise point 
on appeal. 

U.S.—Baker v. Mueller, C.A.Wls., 222 
F.2d 180. 

90. U.S.—Carter-Crume Co. v. Peur- 
rung. Ohio, 86 F. 439, 30 C.C.A.174, 

Objaotion held raised 

Where it appears that defendant 
did not know at the trial that aver¬ 
ments of plaintiff's residence were 
untrue but moved to dismiss during 
the trial on learning thereof, the 
right to urge the matter on appeal 
was not lost by completing the trial 
on the merits. 

U.S.—Lehigh Valley Coal Co. v. 
Washko, N.T., 231 F. 42, 145 C.C.A. 
230. 

91. U.S.—Tyronza Special School 
Dist. of Poinsett County v. Speer, 
C.C.A.Ark., 94 F.2d 825—American 
Trust Co. v. Harris, C.C.A.Cal., 88 
P.2d 541—^W. H. Shenners Co. v. 
Lake Worth Realty & Building Co., 
C.C.A.Wis., 45 F.2d 297, certiorari 
denied 51 S.Ct. 366, 283 U.S. 833, 75 
L.Ed. 1446—Oregon-Washington R. 
& Nav. Co. V. Roman, C.C.A.Wash., 
293 F. 666. 

3 C.J. p 761 notes 54, 58, p 762 note 
70, p 763 notes 72, 73. 

Umitatloa to mis 

It has been held, however, that the 
text rule does not apply where it 
appears that plaintiff has no right at 
all to sue or is not entitled to any 
relief. 

U.S.—Sterrett v. Second Nat. Bank of 
Cincinnati, Ohio, 246 F. 753, 159 C. 
C.A., 55, 3 A.L.R. 256, affirmed 39 
S.Ct. 27, 248 U.S. 73, 63 L.Ed. 135. 
Waat of latsrsst ia eoatrovsrsy 
An objection to the title under 
which a plaintiff sues, or that he has 
no such Interest in the controversy 
as entitles him to maintain the ac¬ 
tion, will not be considered when 


raised for the first time in the court 
of appeals. 

U.S.—Marteney v. U. S., C.A.Kan., 
245 F.2d 135—^Davis v. Virginia Ry. 
& Power Co., Va., 229 F. 633, 144 C. 
C.A. 43, certiorari denied Virginia 
Ry. & Power Co. v. Davis, 36 S.Ct. 
723, 241 U.S. 672, 60 L.Ed. 1231. 

91.5 U.S.—Trounstine v. Bauer, 
Pogue & Co., C.C.A.N.Y., 144 F.2d 
379, certiorari denied 65 S.Ct. 190, 
323 U.S. 777, 89 L.Ed. 621. 

Coaseat to be sued 
U.S.—Fisher v. Home Indem. Co., C.A. 
La., 198 F.2d 218. 

92. U.S.—Guth V. Texas Co., C.C.A. 
Ill., 145 F.2d 820—Frank v. Gieay, 
C.C.A.Or.. 117 F.2d 122—B. Kuppen- 
heimer & Co. v. Mornin, C.C.A.Iowa, 
78 F.2d 261, 101 A.L.R. 75, certiorari 
denied 66 S.Ct. 136, 296 U.S. 616, 80 
L.Ed. 436—Baer v. Security Trust 
Co., C.C.A.W.Va., 33 F.2d 861, cer¬ 
tiorari denied Security Trust Co. v. 
Baer, 60 S.Ct. 37, 280 U.S. 688, 74 
L.Ed. 637—^De Lano v. City of Tul¬ 
sa, C.C.A.Okl., 26 F.2d 640, certio¬ 
rari denied De Lano v. City of Tul¬ 
sa, 49 S.Ct. 179, 278 U.S. 654, 73 L. 
Ed. 664—^American Creosote Works 
v. Powell, C.C.A.La., 298 F. 417, cer¬ 
tiorari denied 44 S.Ct. 638, 266 U.S. 
696, 68 L.Ed. 1198—Scott v. Saun¬ 
ders, C.C.A.Ohio, 290 P. 30—Chica¬ 
go Bonding & Surety Co. v. U. S., 
C.C.A.I11., 261 P. 266. 

3 C.J. p 766 note 84. 
acisaoueir of a party to cause 
U.S.—Connell Bros. Co. v. H. Died- 
erichson & Co., China, 213 F. 737, 
130 C.C.A. 261. 

Appearaaoe as eatlties 
Where there was no objection made 
to appearance by committees repre¬ 
senting unions as entities instead of 
by the names of persons composing 
them, the court of appeals would 
raise no point on the matter. 

U.S.—General Committee of Adjust¬ 
ment of Brotherhood of Locomo¬ 
tive Engineers for Missouri-K.-T. 
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R. R. V. Mlssourl-K.-T. R. Co.. C.C. 
A.Tex., 132 P.2d 91, reversed on 
other grounds 64 S.Ct. 146, 320 U. 

S. 323, 88 L.Ed. 76. 

93. U.S.—Ziegler v. Akin, C.A.Kan., 
261 F.2d 88—Meycrcheck v. Givens, 
C.A.Ill., 180 F.2d 221. 

Jordan v. Roden, C.C.A.Mlch., 292 
P. 573, certiorari denied Union 
Cent. I.^lfe Ins. Co. v. Roden, 44 S. 
Ct. 34. 263 U.S. 705, 68 L.Ed. 616— 
Historical Pub. Co. v. Jones Bros. 
Pub. Co., Pa., 231 P. 638, 146 C.C. 
A. 624, motion dismissed 231 P. 
784, 145 C.C.A. 665. 

94. U.S.—Haby v. Stanolind Oil & 
Gas Co., C.A.Tex., 225 P.2d 723— 
McConnell v. Dennis, Kan., 153 
P. 647, 82 C.C.A. 601. 

Clark v. Hutchison, D.C.Canal 
Zone, 161 P.Supp. 35—Boris v. 
Moore, D.C.Wis., 152 F.Supp. 602, 
affirmed, C.A., 263 P.2d 526. 

D.C.—Flynn v. Brooks, 105 F.2d 
766, 70 App.D.C. 243—Balter v. 

Ickes, 89 P.2d 856, 67 App.D.C. 112, 
certiorari denied 67 S.Ct. 941, 301 

U. S. 709, 81 L.Ed. 1363. 

95. U.S.—Rotberg v. Dodwell & Co., 
C.C.A.N.T., 162 F.2d 100—Carter v. 
Powell, C.C.A.Fla., 104 P.2d 428, 
rehearing denied 104 P.2d 1012, cer¬ 
tiorari denied 60 S.Ct. 173, 308 U. 
S. 611, 84 L.Ed. 511. 

Troendle v. Van Nortwick, Ill., 98 
P. 785, 39 C.C.A. 286. 

95.5 U.S.—Canvas Fabricators, Inc. 

V. William E. Hooper & Sons Co., 
C.A.I11., 199 F.2d 486. 

96. U.S.—Adams v. Shirk, Ill., 104 
P. 64, 43 C.C.A. 407, rehearing de¬ 
nied 106 P. 669, 44 C.C.A. 663. 

Motion to stzlko claim or dofenso 
(1) Under federal rules to preserve 
the point raised by a motion, which 
is overruled, to strike claim or de¬ 
fense, moving party in general is re¬ 
quired on trial to renew and support 
his pleaded objections by objections 
to evidence and by requesting rulings 
and instructions. 
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provisional remedies and proceedings relating there¬ 
to.®'^ Ordinarily in reviewing the ruling on a mo¬ 
tion, no objections or grounds other than those speci¬ 
fied in the lower court will be considered,and 
if no specific grounds are assigned in the court 
below, no question is raised for review.®^-^® The 
fact that a motion was general on the whole record 
will not preclude a review of the ruling thereon, 
however, where it is apparent that the propositions 
relied on were fully presented to the trial court.®^-^® 


§ 292(8).-Pleadings 

In the absence of proper objection In the trial court, 
a contention of error may not be presented In the court of 
appeals as to matters of pleading* 

In the absence of proper objection in the trial 
court, a contention of error may not be presented 
in the court of appeals as to matters of pleading,®® 
as with respect to the form of pleadings®® or their 
sufficiency,1 to amendments and supplemental plead- 


U.S.—Mims V. Central Mfrs.' Mut. 
Ins. Co., C.A.Ala., 178 F.2d 66. 

(2) In action on fire policies, where 
motion to strike defense which as¬ 
serted a failure to produce books and 
records was overruled but the points 
asserted by motion were not again 
presented by request for instructions, 
the points were not preserved, and 
court of appeals was not required to 
rule on validity of the defense. 

U.S.—Mims V. Central Mfrs.’ Mut. 
Ins. Co., supra. 

97. U.S.—Stephens v. Hamilton, C.C. 

A.Ill., 81 h\2d 324. 

Particnlar matters within rule 

(1) That no undertaking was or¬ 
dered or given when an injunction 
was granted. 

U.S.—Berdle v. Kurtz, C.C.A.Cal., 76 
F.2d 898. 

(2) Failure of court, on directing a 
resale at a higher upset price, to al¬ 
low a successful bidder on the first 
Judicial sale his expenses in connec¬ 
tion with his bid. 

U.S.—Shipe V. Consumers’ Service 
Co.. C.C.A.Ind., 29 F.2d 321, certio¬ 
rari denied Tudor v. Schindler, 49 S. 
Ct. 347, 279 U.S. 860, 73 L.Ed. 993. 

(3) Excessive allowance of com¬ 
pensation to receiver. 

U.S.—Hill V. Douglass, C.C.A.Nev., 78 
F.2d 861. 

Equity of hill 

Where an appeal is from an inter¬ 
locutory order appointing a receiver 
the court must consider the question 
of the equity of the bill on which the 
order is based, whether or not it was 
raised in the court below. 

U.S.—Cabaniss v. Reco Min. Co., Ga., 
116 F. 318, 64 C.C.A. 190. 

97.5 U.S.—Maryland Casualty Co. v. 

Talley, C.C.A.Tex., 115 F.2d 807. 
8 C.J. p 770 note 23. 

Motion for nonsuit or dismissal 
must usually specify the grounds on 
which it is based, since no grounds 
other than those specified will be con¬ 
sidered on appeal. 

U.S.—^American Concrete Steel Co. v. 

Hart, C.C.A.N.Y., 285 F. 322. 
Motion to vaoats default Judgment 
Where appeal is taken from order 
denying motion to vacate default 
judgment, scope of appeal is confined 
to points complained of in motion 


and to order of court from which ap¬ 
peal is taken. 

U.S.—Hopkins V. McClure, C.C.A.Okl., 
148 F.2d 67. 

97.10 U.S.—Adams v. Shirk, Ill., 104 
F. 54, 43 C.C.A. 407, rehearing de¬ 
nied 106 F. 659, 44 C.C.A. 663. 

97.15 U.S.—-O’Halloran v. McGulrk, 
Mass., 167 F. 493, 93 C.C.A. 129. 
Motion for dismissal or nonsuit 

(1) If the error is clear, denial of 
motion for dismissal or nonsuit may 
be reviewed even though it does not 
specify the supposed defect, particu¬ 
larly where the court expressly de¬ 
clined to hear argument thereon. 

U.S.—^U. S. Shipping Board Merchant 

Fleet Corporation v. Dietrich, C.C. 
A.N.Y., 27 F.2d 681. 

(2) Question of validity of stat¬ 
ute of limitations is sufficiently saved 
for purposes of appeal by granting 
motion to dismiss part of plaintifts’ 
claims on ground of limitations with¬ 
out noting any exception or other¬ 
wise objecting where court under¬ 
stands that plaintiff does object. 

U.S.—^Warnlck v. Bethlehem-Fairfield 

Shipyard, D.C.Md., 68 F.Supp. 867. 

98. U.S.—Black, Sivalls & Bryson v. 
Shondell. C.A.Mo., 174 F.2d 687— 
Bengoechea Macias v. De La Torre 
& Ramirez, C.C.A.Puerto Rico, 84 
F.2d 894. 

D.C.—Peyser v. Owen, 116 F.2d 298, 73 
App.D.C. 64. 

3 C.J. p 749 note 33. 

Copies and exhibits 
U.S.—Hoskins v. City of Orlando, 
Fla., C.C.A.Fla., 51 F.2d 901. 

3 C.J. p 791 note 21. 

99. U.S.—Bengoechea Macias v. De 
La Torre & Ramirez, C.C.A.Puerto 
Rico, 84 F.2d 894—Robert Hind, 
Limited, v, Silva, C.C.A.Hawaii, 76 
F.2d 74—Mortgage Loan Co. v. Liv¬ 
ingston, C.C.A.Mo., 45 F.2d 28. 

D.C.—Peyser v. Owen, 116 F.2d 298, 
73 App.D.C. 64. 

3 C.J. p 778 note 28, p 780 note 88, 
p 790 note 96. 

Absence of, or defect in, verification 

U.S.—Shell Petroleum Corporation v. 

Caudle, C.C.A.Tex., 63 F.2d 296. 
3 C.J. p 777 note 22, 

1. U.S.—Norllng v. Carr, C.A.Ill., 211 
P.2d 897—Prank v. Wilson & Co., 
C.A.I11., 172 F.2d 712, certiorari de- 
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nled 69 S.Ct. 1169, 837 U.S. 918, 98 
L.Ed. 1727, and 69 S.Ct. 1160, 337 
U.S. 918, 93 L.Ed. 1727—Mitchell v. 
Wright, C.C.A.Ala., 164 P.2d 924, 
certiorari denied 67 S.Ct. 96, 329 
U.S. 733, 91 L.Ed. 633—Vigor V. 
Chesapeake & O. Ry. Co., C.C.A.Ind., 
101 F.2d 865, certiorari denied Ches¬ 
apeake & O. R. Co. V. Vigor, 69 S. 
Ct. 1031. 307 U.S. 636, 83 L.Ed. 1617 
—Moore v. Tremelling, C.C.A.Idaho, 
100 P.2d 39—United Light & Power 
Co. V. Grand Rapids Trust Co., C.C. 
A.Mich., 86 F.2d 331, certiorari de¬ 
nied in part United Light & Power 
Co. V. Grand Rapids Trust Co., 67 S. 
Ct. 118, 299 U.S. 691, 81 L.Ed. 436, 
certiorari dismissed 57 S.Ct. 312, 
299 U.S. 619, 81 L.Ed. 456—Ben¬ 
goechea Macias v. De La Torre & 
Ramirez, C.C.A.Puerto Rico, 84 F. 
2d 894—Ricketts v. Waller, C.C.A. 
Neb., 81 P.2d 977—Lahman v. Burn- 
es Nat. Bank of St. Joseph, Mo., 
C.C.A.Neb., 20 P.2d 897—U. S. v. 
Grand Canyon Cattle Co., Ariz., 247 
P. 446, 169 C.C.A. 600—Conley Cam¬ 
era Co. V. Multiscope & Film Co., 
Minn., 216 P. 892, 133 C.C.A. 96— 
Toledo Traction Co. v. Cameron, 
Ohio, 137 P. 48, 69 C.C.A. 28. 

3 C.J. p 779 note 37, p 782 note 41. 
p 783 notes 43, 46, p 784 note 59, 
p 788 note 87. 

Pleading bad on demurrer 
It cannot be objected for the first 
time on appeal that the cause of ac¬ 
tion is defectively stated, even though 
the defect is such that the pleading 
would have been bad on the demurrer 
or motion in the lower court. 

U.S.—Robert Hind, Limited, v. Silva, 
C.C.A.Hawaii, 75 P.2d 74—Woods- 
Faulkner & Co. v. Michelson, C.C.A. 
Mo., 63 F.2d 669—Hunn v. Lewis. C. 
C.A.Iowa, 26 P.2d 271, certiorari de¬ 
nied 49 S.Ct. 30, 278 U.S. 631, 73 
L.Ed. 649—Osley v. Adams, C.C.A. 
Ga., 268 P. 114—Hocking Valley R. 
Co. V. New York Coal Co., Ohio, 217 
P. 727. 132 C.C.A. 387—L. D. George 
Lumber Co. v. Daugherty, Va., 214 
P. 968, 131 C.C.A. 264, certiorari de¬ 
nied 26 S.Ct, 207, 236 U.S. 703, 59 
L.Ed. 433. 

3 C.J. p 781 note 40. 

Fartloular defects 

(1) Misjoinder of causes of action. 
U.S.—Jordan v. Roden. C.C.A.Mich., 
292 F. 673, certiorari denied Union 
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ings,2 to rulings of the court striking pleadings,2.5 to attention of the lower court and opposing counsel, 

bills of particulars,3 to issues and proof,^ and and no others will be considered by the court of 

to variance between pleadings and proof.® appeals.®-® In accordance with the general rule 

The objection must point out the particular dc- stated supra § 292(3) that a mere olgcction without 

fccts or grounds relied on so as to bring them to the a direct ruling or decision thereon by the trial court 


Cent. Life Ins. Co. v. Roden, 44 S. 
Ct. 34. 263 U.S. 706, 68 L.Ed. 516. 

(2) Duplicity. 

U.S.—Victor American Fuel Co. v. 
Tomljanovich, Me., 232 F. 662, 146 
C.C.A. 688, certiorari denied 37 S. 
Ct. 212, 242 U.S. 643, 61 L.Ed. 642. 

(3) Multifariousness. 

D.C.—Street v. Stubblefield, 20 F.2d 
1017, 57 App.D.C. 276, certiorari de¬ 
nied 48 S.Ct. 121, 275 U.S. 664, 72 
L.Ed. 428~Knight v. Herriman, 37 
App.D.C. 236. 

(4) Tender. 

U.S.—Cross V. Pasley, C.A.Mo., 270 
F.2d 88. 

2. U.S.—American Creosote Works 
V. Powell. C.C.A.I.a.. 298 F. 417, cer¬ 
tiorari denied 44 S.Ct. 638, 265 U. 
S. 595, 68 L.Ed. 1198. 

Particular matters 

(1) Allowance or refusal of an 
amendment. 

U.S.—McCullough V. Clinch-Mitchell 
Const. Co., C.C.A.Mo., 71 F.2d 17, 
certiorari denied Clinch-Mitchell 
Const. Co. V. McCullough, 65 S.Ct. 
96, 293 U.S. 582, 79 L.Ed. 678—U. S. 
Shipping Board Emergency Fleet 
Corporation v. Grecnwals, C.C.A.N. 
Y., 16 F.2d 948. 

Childs V. Mis.souri, K. & T. Ry. 
Co.. Okl., 221 F. 219, 136 C.C.A. 629. 
3 C.J. p 792 note 32. p 793 note 33. 

(2) Form of amendment or sup¬ 
plemental pleading. 

U.S.—American Creosote Works v. 
Powell, C.C.A.La., 298 F. 417, cer¬ 
tiorari denied 44 S.Ct. 638, 265 U. 
S. 595, 68 L.Ed. 1198. 

(3) Mode of making amendment. 
U.S.—Victor American Fuel Co, v. 

Tomljanovich, Me., 232 V. 662, 146 
C.C.A. 588, certiorari denied 37 S. 
Ct. 212, 242 U.S. 643, 61 L.Ed. 642. 

(4) Discrepancies or inconsisten¬ 
cies between an amendment and the 
original pleading. 

U.S.—Dairymen’s Milk Co. of Pitts¬ 
burgh V. McCormick Co., C.C.A.Pa., 
114 F.2d 736. 

2.5 U.S.—Pehrson v. C. B. Lauch 
Construction Co., C.A.Idaho, 237 F. 
2d 269. 

3. U.S.—U. S. Fidelity & Guaranty 
Co. V. Barber, C.C.A.Mich., 70 F.2d 
220—Barton v. Automobile Ins. Co. 
of Hartford, Conn., C.C.A.Mass., 63 
F.2d 631, certiorari denied 54 S.Ct. 
786, 289 U.S. 766, 77 L.Ed. 1499. 

4. ObJaetlouB precluded ou appeal 

(1) That certain evidence was in¬ 
admissible under the pleadings. 


U.S.—Martin v. Imbrie, C.C.A.N.Y.. 
262 F. 44. 

3 C.J. p 801 note 93. 

(2) That the pleadings were in¬ 
sufficient to present a certain issue. 
Xj.s.—Jordan v. Roden, C.C.A.Mich., 
292 F. 673, certiorari denied Union 
Cent. Life Ins. Co. v. Roden, 44 S. 
Ct. 34, 263 U.S. 705, 68 L.Ed. 616. 
3 C.J. p 801 note 94. 

5. U.S.—Metal Associates v. East 
Side Metal Spinning & Stamping 
Corp., C.C.A.N.Y. 165 F.2d 163— 
John L. Denning & Co. v. Fleming, 
C.C.A.Kan., 160 F.2d 697—Scott v. 
Baltimore & O. R. Co., C.C.A.Pa., 
161 F.2d 61—Rogers v. Union Pac. 

R. Co., aC.A.Or., 145 F.2d 119— 
Continental Illinois Nat. Bank & 
Trust Co. of Chicago v. Ehrhart, C. 
C.A.Tenn., 127 F.2d 341—Venuto v. 
Robin.son, C.C.A.N.J.. 118 F.2d 679, 
certiorari denied Ross, Agent, Inc. 
V. ^>nuto, 62 S.Ct. 58, 314 U.S. 627, 
86 L.Ed. 604—Ocean Accident & 
Guarantee Corporation v. Penick 
& Ford, C.C.A.Iowa, 101 F.2d 493— 
Chickasha Cotton Oil Co. v. Roden, 
C.C.A.Okl., 66 F.2d 127—Fred Har¬ 
vey, Inc. V. Crooks. C.C.A.Mo., 54 F. 
2d 353—Trainman v. Raddaport, C. 
C.A.Pa., 41 F.2d 336, 71 A.L.R 475— 
Waba.sh Ry. Co. v. Beez, C.C.A.Ohio, 
36 F.2d 480—New York Underwrit¬ 
ers’ Fire Ins. Co. v. Malham & Co., 
C.C.A.Ark., 25 F.2d 415—Trans¬ 
marine Corporation v. Charles H 
Levitt & Co., C.C.A.N.Y., 25 F.2d 
276—Asheville Const. Co. v. South¬ 
ern Ry. Co., C.C.A.N.C., 19 F.2d 32 
—Pennsylvania R. Co. v. Burger- 
son, C.C.A.Pa., 296 F. 311—Atlantic 
Coast Line R. Co. v. Williams, C.C. 
A.Ga., 284 F. 262—Martin v. Imbrie. 
C.C.A.N.Y., 262 F. 44—Twin City 
Fire Ins, Co. v. Stockmen’s Nat. 
Bank of Ft. Benton, Mont., C.C.A. 
Mont., 261 F. 470—Connell Bros. Co. 
V. H. Diederichsen & Co., China, 213 
F. 737, 130 C.C.A. 251. 

3 C.J. p 796 note 81, p 798 note 86, 
p 799 note 87. 

Plain variance 

However, variance may be suffi¬ 
ciently plain as to be fatal even 
though not objected to in the court 
below, and in such case the court 
should not Ignore it. 

U.S.—Horvath v. McCord Radiator & 
Mfg. Co., C.C.A.Mich., 100 F.2d 326, 
certiorari denied Carrier Engineer¬ 
ing Corporation v. Horvath, 60 S.Ct. 
101, 308 U.S. 581, 84 L.Ed. 486, re¬ 
hearing denied 60 S.Ct. 171, 308 U. 

S. 636, 84 L.Ed. 529. 
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Sulllcienoy of objection 

(1) To bo sufficient, the objection 
must be specific, not general, and 
must show in what the variance con¬ 
sists, so that, if nec»‘s.snry, an amend¬ 
ment may be made to avoid it, and 
no other objection than that specified 
will be considered on appeal. 

U.S.—Supreme Council Catholic 
Knights of America v. Fidelity & 
Casualty Co. of New York, Tenn., 
63 F. 48, 11 C.C.A. 96—Wal.sh v. 
Colclough, Wis., 66 F. 778, 6 C.C.A. 
114. 

(2) It may also be required that 
a party request a continuance or ad¬ 
journment because of surprise or his 
unpreparedness to meet the evidence. 
U.S.—Arkansas Grand Prairie Oil & 

Gas Co. V. Davidson, Pa., 233 F. 
64, 147 C.C.A. 449. 

5.5 U.S.—Johnson v. Iglcheart Bros., 
C.C.A.Ind., 96 F.2d 4, certiorari de¬ 
nied 58 S.Ct. 1058. 304 U.S. 686, 82 
L.Ed. 1546, rehearing denied 69 S. 
Ct. 59, 306 U.S. 670, 83 L.Ed. 434. 

Demurrer or exception 

(1) Where objection was taken by 
way of demurrer or exception, the 
court would not consider any grounds 
of objection other than those specified 
and relied on in the lower court. 

U.S.—Correa v. Barbour, C.C.A.Puerto 

Rico, 71 F.2d 9. 

(2) Where the demurrer was on 
the ground that the complaint did not 
state a cause of action, points other 
than those specified in the lower court 
could be specified on appeal as show¬ 
ing no cause of action. 

U.S.—Mound Coal Co. v. Jeffrey Mfg. 
Co., W.Va., 233 F. 913, 147 C.C.A. 
687, reheard 240 F. 412. 

(3) Amendment of a pleading to 
which a demurrer had been filed usu¬ 
ally necessitated a refiling of the 
demurrer, and, if this was not done, 
the demurrer was regarded as waived 
so that no advantage can be taken of 
it. 

U.S.—City of Anniston v. Safe-Depos¬ 
it & Trust Co., Ala., 86 F. 866, 29 
C.C.A. 467. 

Motions as to pleadings 

When objection to a pleading Is 
taken by motion, the objection must 
state the grounds thereof and specifi¬ 
cally point out the alleged defects, 
and as a rule, grounds not stated will 
not be considered on appeal. 

U.S.—Cooper v. Gilbert, C.C.A.OkU 
40 F.2d 260. 
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presents no question for appellate review, a ruling 
is also necessary to the review of pleadings.^ !® 

Objections to jurisdictional defects, however, may 
be made for the first time on appeal, and ordi¬ 
narily if there is a complete failure to state a cause 
of action the defect is regarded as a fundamental 
one which may be raised for the first time in the 
court of appeals.6 

§ 292(9).-References and Prelimi¬ 

nary Proceedings 

The court of appeals will not consider objections not 
properly raised below as to references and preliminary 
proceedings. 

In accordance with the principle stated supra § 
292(3) to the effect that objections must be made 
in the trial court in order to preserve questions for 
review, the court of appeals will not consider ob¬ 
jections not properly raised below as to references,*^ 
and proceedings preliminary to trial or hearing 
and this rule has been applied with respect to a 
transfer of the cause from one court or division to 
another division.^-® 

§ 292(10).-Qualification and Se¬ 

lection of Jurors 

Objections as to the qualification and selection of 


Jurors not properly raised in the trial court will not ordi¬ 
narily be considered in the court of appeals. 

Applying the general rule stated supra § 292(3) 
that objections must be made in the trial court in 
order to preserve questions for review, it is held that 
objections as to the qualification and selection of 
jurors not properly raised in the trial court will 
not ordinarily be considered in the court of appeals.® 
An objection to the ruling on a challenge will be 
considered, however, where sufficiently taken to 
preserve the point on appeal.®*® 

§ 292(11).-Mode and Conduct of 

Trial or Hearing 

Objections relating to the mode and conduct of the 
trial or hearing cannot ordinarily be made for the first 
time In the court of appeals. 

Ordinarily objections relating to the mode and 
conduct of the trial or hearing cannot be made for 
the first time in the court of appeals,^® and, accord¬ 
ingly, the appellate court will not ordinarily con¬ 
sider allegedly improper conduct or remarks of the 
trial judge where no objection was made thereto 
at the trial.i®-® Improper conduct or remarks of 
the trial judge may be considered, however, in 


5.10 Baling'S held necessary to re¬ 
view of 

(1) Demurrer or exceptions to the 
pleadings. 

U.S.—Pinckney v. Wylie, C.C.A.Tex., 
86 F.2d 541—Tampico Hanking Co., 

S. A. V. Barber, C.C.A.Tex., 3 F.2d 
136, certiorari denied 46 S.Ct. 636, 
268 U.S. 699, 69 L.Ed. 1164. 

(2) Plea in abatement. 

U.S.—Tampico Banking Co., S. A. v. 
Barber, supra. 

B.15 U.S.—Britton v. Dowell, Inc., C. 

A.Okl., 237 F.2d 630. 

NonoompUance with statutes 

Questions relating to compliance 
with statute providing that in every 
action for collection of intangible per¬ 
sonalty, plaintiff must allege and 
prove that such personalty has been 
assessed for taxation and that taxes 
thereon have been paid, being ju¬ 
risdictional, can be raised for the first 
time on appeal. 

U.S.—Britton v. Dowell, Inc., supra. 

6. U.S.—^U. S. V. Payne, C.C.A.Wash., 
73 F.2d 900, certiorari dismissed 
Payne v. U. S., 56 S.Ct. 87, 296 U.S. 
659, 80 L.Ed. 469. 

Griggs V. Nadeau, Minn., 221 F. 
381, 137 C.C.A. 189. 

3 C.J. p 786 note 76. 

Contra U. S. v. Hill, C.C.A.N.Y., 34 
F.2d 133. 

7. U.S.—Mauro v. Rodriguez, C.C.A. 


Puerto Riro, 135 F.2d 566—Coyner 
V. U. S., C.C.A.Ill., 103 F.2d 629— 
Morrison v. Regus, C.C.A.La., 22 F. 
2d 804. 

8. U.S.—Fowler v. Crown-Zellerbach 
Corp., C.C.A.Or., 163 F.2d 773. 

Transfer from law to equity docket 
or equity to law docket 

U.S.—Otoe County Nat. Bank v. De- 
lany, C.C.A.Neb., 88 F.2d 238. 

Jordan v. Roden, C.C.A.Mlch., 292 
F. 573, certiorari denied Union 
Cent. Life Ins. Co. v. Roden, 44 S. 
Ct. 34, 263 U.S. 706, 68 L.Ed. 616. 

8.5 U.S.—Provident Life & Accident 
Ins. Co. of Chattanooga, Tenn., v. 
Crady, C.C.A.Ohio, 82 F.2d 900, cer¬ 
tiorari denied 56 S.Ct. 949, 298 U.S. 
681, 80 L.Ed. 1401—Hicks Co. v. 
Moore, C.C.A.La., 261 F. 773. 

9. U.S.—White v. Holderby, C.A.Ga., 
192 F.2d 722—U. S. v. Meyer, C.C. 
A.I11., 113 F.2d 387, certiorari denied 
Meyer v. U. S., 61 S.Ct. 174, two 
cases, 311 U.S. 706. 85 L.Ed. 469— 
Morgan v. Sun Oil Co., C.C.A.Tex., 
109 F.2d 178, certiorari denied 60 
S.Ct. 1086, 310 U.S. 640, 84 L.Ed. 
1408—Dunagan v. Appalachian 
Power Co., C.C.A.W.Va., 23 F.2d 
395. 

9.5 U.S.—Signal Mountain Portland 
Cement Co. v. Brown, C.C.A.Tenn., 
141 F.2d 471. 
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Point sufficiently preserved 

Where fourth peremptory chal¬ 
lenge of common defendant In five 
cases and assertion that defendant 
was entitled to fifteen peremptory 
challenges were overruled, and de¬ 
fendant then stated he would make no 
further contention as to juror, al¬ 
though it was not defendant's wish 
to accept juror, exception to ruling 
on challenge was sufficiently taken to 
preserve point on appeal. 

U.S.—Signal Mountain Portland Ce¬ 
ment Co. v. Brown, C.C.A.Tenn., 141 
F.2d 471. 

10. U.S.—Fitzpatrick v. Sooner Oil 
Co., C.A.Okl., 212 F.2d 548—U. S. v. 
Hoth, C.A.Wash., 207 F.2d 386— 
Firemen's Ins. Co. of Newark, N. 
J. V. Smith, C.A.Mo., 180 F.2d 371, 
certiorari denied 70 S.Ct. 1028, 839 
U.S. 980, 94 L.Ed. 1384—Finn v. 
Wood, C.A.N.Y.. 178 F.2d 683— Mc- 
Comb V. Goldblatt Bros., C.C.A.Ill., 
166 P.2d 387—U. S. v. Chapman, C. 
C.A.Okl., 158 F.2d 417—Schermann 
v. Yellow Cab Co., C.C.A.I11., 101 F. 
2d 363, certiorari denied 59 S.Ct. 
1046, 307 U.S. 647, 83 L.Ed. 1627— 
Brooks V. Great Atlantic & Paciflo 
Tea Co., C.C.A.Cal., 92 F.2d 794 
—Tull v. Nash. Wash., 141 F. 557, 
73 C,C.A. 29. 

3 C.J. p 806 note 65. 
lOJS U.S.—Louisiana ft A. Ry. Co. r. 
Johnson, C.A.La., 214 F.3d 290, cer* 
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order to prevent denial of substantial justice, al- a. In General 

though not objected to below.^®*^® court of appeals win not consider objections not 

properly raised In the court below as to evidence or the 
§ 292(12). — — Svidence and Witness- competency, identity, and examination of witnesses. 

es The court of appeals will not consider objections 

a. In general not properly raised in the court below as to evi- 

b. Time, mode, and sufficiency of presen- dence,!^ including objections with respect to its 


tation of question 

tiorari denied 76 S.Ct. Ill, 348 U. 
S. 876, 99 L.Ed. 688—Slattery v. 
Marra Bros., C.A.2, 186 F.2d 134, 
certiorari denied 71 S.Ct. 736, 341 U. 
S. 915, 95 L.Ed. 1361—Dowell. Inc. 
V. Jowers, C.A.La., 182 F.2d 676— 
Suburban Transit Corp. v. Malone, 
C.C.A.S.C.. 156 F.2d 422—New York 
Life Ins. Co. v. Gamer, C.C.A.Mont., 
90 F.2d 817, reversed on other 
grounds 68 S.Ct. 600, 303 U.S. 161, 
82 L.Ed. 726, 114 A.L.R. 1218— 
Najera v. Bombardieri, C.C.A.N.M., 
46 F.2d 281—Cudahy Packing Co. 
V. Luyben, C.C.A.Neb., 9 F.2d 32— 
Panama R. Co. v. Strobel, C.C.A. 
Canal Zone, 282 F. 52—Wolf v. Ed- 
munson, Or., 240 F. 63, 153 C.C.A. 
89—Lane v. Leiter, Ill., 237 F. 149, 
150 C.C.A. 295. 

3 C.J. p 806 note 79. 

Answeriiifir qiiestions of Jury 

(1) Where plaintiff made no ob¬ 
jection to trial court’s answering 
question asked by Jury after case had 
been presented to them, plaintiff 
could not complain thereof on appeal. 
D.C.—^Dickins v. International Broth. 

of Teamsters, Chauffeurs, Ware¬ 
housemen & Helpers, 171 F.2d 21, 
84 U.S.APP.D.C. 61. 

(2) Where Judge was not requested 
to read aloud verbatim the Jury’s 
communication and no objection was 
made to his failure to do so, there 
was no fundamental error In answer¬ 
ing request without reading It ver¬ 
batim to counsel. 

U.S.—Smith V. Ellerman Lines, Lim¬ 
ited, C.A.Pa., 247 F.2d 761. 

(3) Inaccuracy of trial court’s an¬ 
swer to question from Jury was not 
ground for reversal in absence of 
olijection thereto and in view of fail¬ 
ure of counsel in any wise to bring 
the matter to attention of court. 

U.S.—Lumbermens Mut. Cas. Co. V. 

Hutchins, C.A.La., 188 F.2d 214. 
Questioning jury 

An appellant could not complain of 
court’s action in asking Jury which 
returned to courtroom and announced 
that it was ’’tied up” as to the 
number of Jurors on one side or the 
other, where questioning of jury took 
place in open court in presence of 
counsel for both sides and appellant 
made no objection. 

U.S.—Highway Const. Co. of Ohio v. 
City of Miami, Fla., C.C.A.Fla.* 126 
F.2d 777, certiorari denied 63 S.Ct. 
35. 817 U.S. 643, 87 L.Ed. 618. 


' admission,12 and 

Bejeotion of jury verdict 

Defendant’s failure to raise any 
objections at time first Jury verdict 
was rejected was waiver of its right 
to raise question of error in refu.sal 
of Judge to accept first verdict ten¬ 
dered by Jury on appeal, since it 
would be unfair to permit defendant 
to object on appeal when final ver¬ 
dict of jury might have been in its 
favor. 

U.S.—Pet Milk Co. v. Boland. C.A. 

Mo., 186 P.2d 298. 

Prejudicial hostility 

Contention of prejudicial hostility 
on part of trial Judge in copyright 
infringement action was not ground 
for reversal where basis alleged was 
trivial. Judge’s conduct of trial was 
proper, and plaintiff had refused sev¬ 
eral opportunities, before announce¬ 
ment of decision, to ask for mistrial. 
U.S.—Plotkln V. National Comics 
Publications, C.A.N.Y., 217 F.2d 332. 
Beuial of coutinuauce 
U.S.—Williams v. Nichols, C.A.Va., 
266 F.2d 389. 

Order of olosiug arguments 

Where trial court had designated 
order of closing arguments, and in 
chambers counsel for defendant asked 
whether he had right to rebuttal 
based on what counsel for codefend¬ 
ant had said and to court’s negative 
reply, counsel for defendant stated 
’’All right” there was no proper ob¬ 
jection to ruling and ruling could not 
be assigned as error on appeal. 

U.S.—Krlenke v. Illinois Cent. R. Co., 
C.A.I11.. 249 F.2d 840. 

10.10 U.S.—^Adams Dairy Co. v. St. 
Louis Dairy Co., C.A.Mo., 260 F.2d 
46. 

11. U.S.—U. S. V. Seaboard Machin¬ 
ery Corp., C.A.Fla., 266 F.2d 166, 
certiorari denied 79 S.Ct. 320, 358 
U.S. 932, 3 L.Ed.2d 304—Fraser v. 
U. S., C.C.A.Tenn., 145 F.2d 139, 
certiorari denied 65 S.Ct. 684, 324 
U.S. 849, 89 L.Ed. 1409—Pfau v. 
Witcover, C.C.A.S.C., 139 F.2d 688— 
Bitker v. Rosenberg, C.C.A.Wis., 68 
F.2d 196—U. S. V. Keppler, C.C.A. 
N.J., 1 F.2d 316—Oakland Water 
Front Co. v. Le Roy, C.C.A.Cal., 282 
F. 385. 

3 C.J. p 807 note 88. 

Deposition 

Resident of Oregon, who brought 
suit in Arizona, could not complain 
of being required to give deposition 
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including objections with respect 

In Arizona, when he failed to file mo¬ 
tion seeking to be relieved therefrom. 
U.S.—Collins v. Waylnnd, C.C.A.Ariz., 
139 F.2d 677, certiorari denied 61 
S.Ct. 1151, 322 U.S. 74 4, 88 L.Ed. 
1676. 

Burden of proof 

A party cannot complain for the 
first time on appeal that the trial 
court erred in placing on him the 
burden of proof, where he accepted 
or assumed the burdon without ob¬ 
jection. 

U.S—Frankel v. New York Life Ins. 
Co., C.C.A.Okl., 61 F 2d 933. 

Waterloo Min. Co. v. Doe, Cal., 
82 F. 45, 27 C.C.A. 50. 
limitation of evidence 

Where defendant made no objection 
that evidence admitted was in any 
way improperly limited, it could not 
complain of the limitation on appeal. 
U.S.—Gargac v. Smith-Rowland Co., 
C.A.Ill., 170 F.2d 177. 

Failure to produce 
Where defendant in patent in¬ 
fringement action obtained order 
staying different action by same 
plaintiff against a different defend¬ 
ant, on allegation that defendants 
were in privity and that movant-de¬ 
fendant had contract to Indemnify 
defendant in other action, plaintiff, 
who had failed to demand, In trial 
court, production of a contract of in¬ 
demnity could not, on appeal from 
stay order, question the document. 
U.S.—^Urbain v. Knapp Bros. Mfg. Co., 
C.A.Ohio, 217 F.2d 810, certiorari 
denied 75 S.Ct. 772, 349 U.S. 930, 
99 L.Ed. 1260. 

12. U.S.—White V. Zutell, C.A.N.Y., 
263 F.2d 613—U. S. v. Syteh, C.A. 
N.J., 267 F.2d 476—^Agnew v. Cox, 

C. A.MO., 264 F.2d 263—Appell v. 
Fiore, C.A.Tex., 244 F.2d 706—Pan- 
American Cas. Co. V. Reed, C.A.La., 
240 F.2d 336, certiorari denied 78 
S.Ct. 24, 356 U.S. 819, 1 L.Ed.2d 36 
—Fort Worth & D. Ry. Co. v. Har¬ 
ris, C.A.Tex., 230 F.2d 680—Mirabile 
V. New York Cent. R. Co.. C.A.N.Y., 
230 F.2d 498—^U. S. v. Compania 
Cubana De Aviacion, S. A., C.A.Fla., 
224 F.2d 811—Fort Worth & D. Ry. 
Co. V. Janski, C.A.Tex., 223 F.2d 
704—Simpson v. Standard Oil Co. 
(N. J), C.A.N.T., 223 F.2d 806— 
Mills V. Texas Compensation Ins. 
Co., C.A.TCX., 220 F.2d 942—^Een v. 
Consolidated Freightways, C.A.N. 

D. , 220 F.2d 82—^Jones v. Jones, C. 
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,1^ nor will the ] court of appeals consider objections not properly 


86 C.J.S. 


to its exclusion,13 and sufficiency 


A.Ill., 217 F.2d 239—Olsen v. Realty 
Hotel Covp. C.A.N.Y., 210 F.2d 785 
—Miller v. Elprin, Joliet & Eastern 
Ry. Co.. C.A.Tnd., 177 P.2d 224— 
Chapman v. U. S., C.A.Okl., 1G9 F. 
2d 641, * crliorari denied 69 S.Ct. 
134, 335 U S. 860, 93 L.Ed. 406— 
Mutual r.en. Health & Acc. Ass’n v. 
Francis, C.C.A.Mo., 148 F.2d 590— 
Smails v O’Malley, C.C.A.Neb., 127 
F.2d 410—Arizona Power Corpora¬ 
tion V. Smith, C.C.A.ArIz., 119 F. 
2d 888—Keidy v. Mynttl, C.C.A. 
Alaska. 116 P.2d 725—Virginia-Car- 
olina Tie & Wood Co. v. Dunbar, 
C.C.A.N.(’., 106 P.2d 383—Peoples 
Tru.st Sr Savings Bank v. Hubbell, 
C.C.A.Kan., 102 F.2d 764—American 
Glycerin Co. v. Eason Oil Co., C.C.A. 
Okl., 98 F.2d 479, certiorari denied 
59 S.Ct. 107. 305 U.S. 640, 83 L.Ed. 
413, rehearing denied 59 S.Ct. 163, 
306 U.S. 672, 83 L.Ed. 435—U. S. 
V. Triandaplous, C.C.A.Nev., 88 F. 
2d 957-William C. Barry, Inc., v. 
Baker. (' C.A.Mo., 82 F.2d 79—Stan¬ 
dard Accident Ins. Co. v. Rossi, C.C. 
A.Ark., 52 F.2d 547—Proctor v. Pre¬ 
ferred Accident Ins. Co. of New 
York, C C.A.Ky., 61 F.2d 15—North¬ 
ern Nav. Co. V. Minnesota Atlantic 
Transit Co., C.C.A.Minn., 49 F.2d 
203—Brown Sheet Iron & Steel Co. 
V. Willeuts, C.C.A.Minn., 45 F.2d 
390—Federal Intermediate Credit 
Bank of Omaha v. L’Herisson, C.C. 
A.S.D., 33 F.2d 841—Meinrath Bro¬ 
kerage Co. V. Colllns-Dietz-Morris 
Co., C.C.A.Okl., 298 F, 377—Hudson 
V. Hudson, C.C.A.Tex., 276 F. 547— 
Vance v. Clark, W.Va., 262 F. 495, 
164 C.C.A. 411—Atchison, T. & S. F. 
Ry. Co. V. U. S., Okl., 243 P. 114, 
155 C.C.A. 644—Pernwood & G, R. 
Co. V. Bessemer Coal, Iron & Land 
Co.. Miss., 213 F. 33, 129 C.C.A. 627. 
D.C.—Boyle v. Bond, 187 P.2d 362, 88 

U. S.App.D.C. 178—Richardson v. 
Richardson, 112 F.2d 19, 72 App.D. 
C. 67. 

8 C.J. p 808 note 91. 

Depositions 

U.S.—Columbus R. Co. v. Patterson, 
Ohio, 143 F. 245, 73 C.C.A. 603. 

8 C.J. p 834 note 11, p 835 notes 16, 
24. 

Particular kinds of evidence 

(1) Hearsay evidence generally. 
U.S.—Cobin v. Midland Mut. Life Ins. 

Co., C.A.Cal., 260 F.2d 92—Wong 
Ken Foon v. Brownell, C.A.Cal., 218 
P.2d 444—Shapiro v. Rubens, C.C.A. 
Ind., 166 F.2d 659—Reidy v. Mynt- 
ti, C.C.A.Alaska, 116 P.2d 726. 

Central R. Co. of New Jersey v. 
Sharkey, N.T., 269 F. 144, 170 C.C. 
A. 212—^Fischer v, Neil, C.C.N.Y., 6 
F. 89. 

(2) Expert or opinion evidence. 
U.S.—Hawkins v. Missouri Pac. R. 

Co., C.A.Ark., 188 F.2d 348—Tucker 

V. Loew*8 Theatre & Realty Corp., 


C.C.AN.Y., 149 P.2d 677—U. S. v. 
Savannah Shipyards, C.C.A.Ga., 139 
F.2d 953, rehearing denied 140 F. 
2d 863—Wabash Screen Door Co. v. 
Black, Tenn., 126 F. 721, 61 C.C.A. 
639—Sigafus v. Porter, N.Y., 84 F. 
430, 28 C.C.A. 443. reversed on oth¬ 
er grounds 21 S.Ct. 34, 179 U.S. 
116, 45 L.Ed. 113. 

D.C.—Obold V. Obold, 163 F.2d 32, 82 
U.S.App.D.C. 268. 

(3) Letters, documents, exhibits, 
and records generally. 

U.S.—Brooks v. Texas General In- 
dem. Co., C.A.Tex., 261 F.2d 15— 
Israel v. U. S.. C.A.N.Y.. 247 F.2d 
426—Fuller v. C. I. R.. C.A.IO, 213 
F.2d 102—Love v. U. S., C.C.A.Mo., 
141 F.2d 981—^Mankln v. Bartley, 
C.C.A.Va., 277 P. 960—Sharpies 
Separator Co. v. Skinner, Cal., 261 
F. 25, 163 C.C.A. 275—Lohman v. 
Stockyards Loan Co., Okl., 243 F. 
617, 156 C.C.A. 215, certiorari denied 
38 S.Ct. 134, 246 U.S. 668, 62 L Ed. 
639—Cordingly v. Kennedy, Colo., 
239 F. 646, 152 C.C.A. 479. 

D.C.—^Washington Times Co. v. Bon¬ 
ner, 86 F.2d 836, 66 App.D.C. 280, 
110 A.L.R. 393. 

3 C.J. 812 note 97, p 813 note 4, p 814 
note 8, p 815 note 9. 

(4) Secondary evidence generally. 
U.S.—Summit Drilling Corp. v. C. I. 

R. , C.C.A.IO, 160 F.2d 703—Darrick 
v. Pratt, C.C.A.Ala.. 32 F.2d 732. 

Lohman v. Stockyards Loan Co., 
supra. 

3 C.J. p 813 notes 2, 6. 

(5) Oral or written, for which a 
proper foundation has not been laid. 
U.S.—^U. S. V. Blackburn, C.C.A. 

Wash., 63 F.2d 19. 

13. U.S.—Hickey v. U. S., C.A.Pa., 
208 F.2d 269, certiorari denied 74 

S. Ct. 619, 347 U.S. 919, 98 L.Ed. 

1074—Roberge v. U. S., C.A.Wash., 
201 F.2d 108—Fowler v. Crown- 
Zellerbach Corp., C.C.A.Or., 163 F. 
2d 773—^Richter v. Hoglund, C.C.A. 
Wis., 132 F.2d 748—Baldrich v. 
Barbour, C.C.A.Puerto Rico, 91 F. 
2d 660—Cudahy Packing Co. v. 
Narzisenfeld, C.C.A.N.Y., 3 F.2d 

667—Lohman v. Stockyards Loan 
Co., Okl., 243 F. 617, 156 C.C.A. 216, 
certiorari denied 38 S.Ct. 134, 246 U. 
S. 668. 62 L.Ed. 539. 

3 C.J. p 824 note 47. 

Orounds 

(1) If the exclusion of the evi¬ 
dence is proper on any ground, the 
ruling of the trial court will be sus¬ 
tained, although the proper grounds 
for exclusion were not urged in the 
objection to the admission of the evi¬ 
dence. 

U.S.—U. S. V. Nlckle, C.C.A.Mo., 70 
F.2d 878. 

(2) Court of appeals wants to 
know the grounds of exclusion of 
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evidence pursuant to general objec¬ 
tions such as “Incompetent, irrele¬ 
vant and immaterial, no foundation 
laid, and not within the Issues of the 
case.” 

U.S.—Ringstad v. Grannis, C.C.A. 
Alaska, 169 F.2d 289. 

(3) Lawsuit Is not a game between 
opposing counsel but a proceeding in 
which the court seeks to do justice 
between opposing litigants, and liti¬ 
gant must be assisted in the search 
for justice by a clear understanding 
of the ground for the court’s rulings 
where the litigant’s attorney re- 
Quosts it. 

U.S.—Ringstad v. Grannis, supra. 

14 . U.S.—State Wholesale Grocers 
V. Great Atlantic & Pacific Tea Co., 
C.A.I11., 258 F.2d 831, certiorari de¬ 
nied General Foods Corp. v. State 
Wholesale Grocers, 79 S.Ct. 353, 
358 U.S. 947, 3 L.Ed.2d 352—Ed¬ 
wards V. Steinns, C.A.Va., 207 F.2d 
734—^^tna Life Ins. Co. v. Carrillo, 
C.C.A.Tex., 164 F.2d 883—Mitchell 
V. Swift & Co., C.C.A.Tex.. 151 F.2d 
770—Palmer v. Miller. C.C.A.Mo., 
146 F.2d 926—Park v. Park. C.C.A. 
Ga., 123 P.2d 370—^.ffitna Casually 
& Surety Co. v. Yeatts, C.r.A.Va., 
122 F.2d 360—Austin-Western 

Road Machinery Co. v. Veal, C.C.A. 
Ga., 115 F.2d 112—Metropolitan 
Ijife Ins. Co. v. Banion, C.C.A.Wyo., 
106 P.2d 661, certiorari dismissed 
60 S.Ct. 468, 309 U.S. 691, 84 L.Ed. 
1033—A. E. Barker & Co. of Cali¬ 
fornia v. Gilinsky Fruit Co., C.C.A. 
Neb., 100 F.2d 863—Harris v. Bisz- 
kowicz, C.C.A.Mo.. 100 F.2d 854— 
Mutual Benefit Health & Accident 
Ass’n v. Bowman, C.C.A.Neb., 99 
F.2d 856, certiorari denied 69 S.Ct. 
486, 306 U.S. 637, 83 L.Ed. 1038— 

U. S. V. John II Estate. C.C.A.Ha- 
wali, 91 P.2d 93, certiorari denied 
John II Estate v. U. S.. 68 S.Ct. 
264, 302 U.S. 746, 82 L.Ed. 677— 
City of Woodward v. Caldwell, C. 
C.A.Okl., 86 F.2d 667—Fierce v. 
Wyatt, C.C.A.Iowa, 83 F.2d 892— 
Sims V. Douglass, C.C.A.ArIz., 82 
F.2d 812—Mittry Bros. Const. Co. 

V. U. S., for Use of Belmont, C.C. 
A.Idaho, 76 F.2d 79—Lazelle v. 
Norfolk & W. Ry. Co., C.C.A.Ohio, 
73 F.2d 469—Salt Bayou Drainage 
Dist. V. Futrall, C.C.A.Ark., 72 P. 
2d 940—^Divide Creek Irr. Dist. v. 
Hollingsworth, C.C.A.C 0 I 0 ., 72 P.2d 
859—Gardner v. U. S., C.C.A.Cal., 
71 F.2d 63, certiorari denied 55 S. 
Ct. 213, 293 U.S. 619, 79 L.Ed. 707 
—Mandel Bros. v. Henry A. O'Neil, 
Inc., C.C.A.S.D., 69 F.2d 462—Town 
Club of St. Louis v. U. S., C.C.A, 
Mo., 68 P.2d 620—Jones v. Gill, C. 
C.A.MO., 67 F.2d 169—U. S. v. Al- 
berty, C.C.A.Okl.. 63 F.2d 966— 
Rosborough v. Chelan County, 
Wash., C.C.A.Wasli., 63 F.2d 198— 
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raised in the court below with respect to the compe¬ 
tency,^® identity,^®-® and examination^® of witnesses. 
Moreover, in accordance with the general rule stated 
supra § 292(3) that a mere objection without a direct 
ruling or decision thereon by the trial court presents 
no question for appellate review, a ruling is neces- 


36 C. J. S. 

sary to the review of objections relating to the ad¬ 
mission or exclusion of evidence^®-® or the suffi¬ 
ciency of the evidence.!® !® The court of appeals 
should not fail, however, to notice a plain error of 
far reaching consequences as to the admission of 
evidence although no objection was taken ;i®-!® and 


First Nat. Bank of San Rafael v. 
Philippine Reflningr Corporation of 
New York, C.C.A.Cal., 61 F.2d 218 
—Quality Realty Co. v. Wabash 
Ry. Co., C.C.A.MO., 60 F.2d 1061— 
Bouchle V. Montgomery. C.C.A.Mo., 

45 F.2d 987—Brown Sheet Iron & 
Steel Co. V. Willcuts, C.C.A.Minn.. 

46 F.2d 390—Ocean Accident & 
Guarantee Corporation v. Pearson, 
C.C.A.Tenn., 37 F.2d 896—Southern 
Surety Co. v. Lee County Bank. 
Title & Trust Co. of Ft. Myers, 
Fla.. C.C.A.Mo., 36 F.2d 220—Mary¬ 
land Casualty Co. v. Jones, C.C.A. 
Cal., 35 F.2d 791—Cooper v. Sun 
Co., C.C.A.Pa., 33 F.2d 881—Nor¬ 
folk & W. Ry. Co. v. Skeens, C.C.A. 
Ohio, 33 F.2d 608—Henry H. Cross 
Co. V. Texhoma Oil & Refining Co., 
C.C.A.Okl., 32 F.2d 442—Dykes v. 
Little, C.C.A.Okl., 31 F.2d 744— 
McFarland v. Central Nat. Bank 
of Topeka. C.C.A.Kan., 26 F.2d 890. 
certiorari denied 49 S.Ct. 12, 278 

U. S. 606, 73 L.Ed. 633—Southern 
Surety Co. of Des Moines, Iowa v. 
XT. S., C.C.A.S.D., 23 F.2d 65. cer¬ 
tiorari denied 49 S.Ct. 11, 278 U.S. 
604, 73 L.Ed. 532—Hass v. U. S., C. 
C.A.Okl., 17 F.2d 894—Oyler v. 
Cleveland, C. C & St. L. Ry. Co., 

C. C.A.Ohio, 16 F.2d 455—Gussman 

V. Byrd Cattle Co., C.C.A.Tex, 11 
F.2d 136—Hecht v. Alfaro, C.C.A. 
Cal.. 10 F.2d 464—First Nat. Bank 
V. Litteer, C.C.A.Okl.. 10 P.2d 447 
—China Press v. Webb, C.C.A. 
China. 7 P.2d 681—Allen v. Cartan 
& Jeffrey Co., C.C.A.Neb., 7 F.2d 21 
—Rahilly v. O’Laughlin, C.C.A.N. 

D. , 1 F.2d 1—Pennok Oil Co. v. Rox¬ 
ana Petroleum Co. of Oklahoma, C. 
C.A.Okl., 289 F. 416—Bank of Italy 
V. F. Romeo & Co., C.C.A.Cal., 287 
F. 5—^Arkansas Anthacite Coal & 
Land Co. v. Stokes, C.C.A.Ark., 277 
F. 625, certiorari denied 42 S.Ct. 
589, 259 U.S. 685, 66 L.Ed. 1076— 
Pabst Brewing Co. v. E. Clemens 
Horst Co., C.C.A.Cal., 264 F. 909— 
First Nat. Bank of Casselton v. 
National City Bank of Chicago, C. 
C.A.N.D., 261 F. 912—Flour City 
Ornamental Iron Works v. Schuler, 
Minn., 260 F. 662, 171 C.C.A. 426— 
Pederson v. U. S., Wash., 253 F. 
622, 166 C.C.A. 248—H. F. Danberg 
Land & Live Stock Co. v. Day, Cal., 
247 F. 477, 159 C.C.A. 531—Secu¬ 
rity Nat. Bank of Sioux City, Iowa 
V. Old Nat. Bank of Battle Creek, 
Mich., Iowa, 241 F. 1, 164 C.C.A. 1 
—Chicago, M. & St. P. Ry. Co. v. 
George A. Hormel & Co., Minn., 240 
F. 381, 163 C.C.A. 307—Maryland 


Casualty Co. of Baltimore, Md. v. 
Orchard Land & Timber Co., Or, 
240 F. 364, 163 C.C.A. 290—Miller 
& Lux V. Petrocelli, Cal., 236 F. 
846, 150 C.C.A. 108—Wear v. Im¬ 
perial Window Gla.ss Co., Mo., 224 
F. 60, 139 C.C.A. 622—Dinet v. Rap¬ 
id City, S.D., 222 F. 497, 138 C.C.A. 
93. 

Fla.—Ruth V. Sorensen, 104 So.2d 10. 
3 C.J. p 836 note 29, p 837 note 31, P 
838 notes 32, 35, p 839 note 37. 

Aa •xeeptiott to the text rnle, ex¬ 
ists where, by reason of the particu¬ 
lar circumstances, the party had no 
chance to present his objection in the 
lower court. 

U.S.—Meyer & Chapman State Bank 
V. First Nat. Bank of Cody, Wyo., 
248 F. 679, 160 C.C.A. 579. 
Existence of any evidence 

It is sometimes held that even the 
legal question whether there is any 
evidence tending to support the ver¬ 
dict, findings, or judgment cannot 
first be raised in the appellate court. 
U.S.—Norfolk & W. Ry. Co. v. 
Skeens, C.C.A.Ohio, 33 F.2d 508. 

Keeley v. Ophir Hill Consolidat¬ 
ed Mining Co., Utah, 169 F. 598, 95 
C.C.A. 96. 

15. U.S.—Crancer v. Lowden, C.C.A. 
Mo.. 121 P.2d 645, affirmed 62 S.Ct. 
763, 315 U.S. 631, 86 L.Ed. 1077, re¬ 
hearing denied 62 S.Ct. 10.30, 316 U. 
S. 708, 86 L.Ed. 1775—Union Elec¬ 
tric Light & Power Co. v. Snyder 
Estate Co., C.C.A.Mo., 65 F.2d 297. 

D.C.—New Arcade Co. v. Owens, 258 
F. 965, 49 App.D.C. 65. 

3 C.J. p 828 note 74, p 829 note 75. 

16.5 D.C.—Bailey v. Smith, 23 F.2d 
977, 67 App.D.C. 369. 

16. U.S.—Cholvin v. B. & F. Music 
Co., C.A.Ill., 2.53 F.2d 102—Ameri¬ 
can Fidelity & Cas. Co. v. Drexler 
C.A.La., 220 F.2d 930—Nichols v. 
Barton, C.A.Okl,, 201 F.2d 110— 
Rosu V. Law, C.A.Pa., 193 F.2d 894 
—Slattery v. Marra Bros., C.A.2, 
186 F.2d 134, certiorari denied 71 
S.Ct. 736, 341 U.S. 916, 95 L.Ed. 
1351—Suburban Transit Corp. v. 
Malone, C.C,A.S.C., 166 F.2d 422— 
Mutual Ben. Health & Acc. Ass'n 
V. Francis, C.C.A.Mo., 148 F.2d 690 
—^U. S. V. Cannon, C.C.A.Mass., 116 
P.2d 667—Brown v. Carver, C.C.A. 
N.Y., 46 F.2d 673—Swift & Co. v. 
Bowling, C.C.A.W.Va., 293 F. 279— 
Wolf V. Edmunson, Or., 240 F. 63, 
163 C.C.A. 89—Eli Mining & Land 
Co. V. Carleton, Colo., 108 F. 24, 47 
C.C.A. 166. 


Form or propriety of queitioxe 

U.S.—Krienke v. Illinois Cent. R. 
Co., C.A.Ill., 249 F 2d 840—Fort 
Worth & D. Ry. Co. v. Janski, C.A. 
Tex., 223 F.2d 704—Morrow v. XT. 
S., C.C.A.Ill., 101 F.2d 654. certio¬ 
rari denied 69 S.Ct. 836, 307 U.S. 
628, 83 L.Ed. 1511—Travelers Ins. 
Co. v. Drake. C.C.A.Cal. 89 F.2d 47 
—U. S. V. Sauls. C.CA.N.C., 65 F. 
2d 886—Twohy Bros. Co. v. Ken¬ 
nedy, C.C.A.Ariz., 295 F. 462, error 
dismissed 44 S.Ct. 636, 265 U.S. 675, 
68 L.Ed. 1187—Payne v. Connor, c:. 
C.A.Me., 274 F. 497—Sharpl«*s Sep¬ 
arator Co. V. Skinner, ('al., 251 F. 
25, 163 C.C.A. 275—Delano v. 

Pierce, Neb., 225 F. 976, 141 C.C.A. 
98. 

3 C.J. p 830 note 84, p 831 note 85. 
16.5 XJ.S.—Policyholder’s Nat. IJfe 
Ins. Co. V. Harding, (’.C.A.N.D., 147 
F.2d 861—Pfau v. Witcover, CCA. 
S.C., 139 P.2d 588—Kentucky West 
Virginia Gas Co. v. Woods, C.CA. 
Ky., 110 P.2d 94—Grove Labora¬ 
tories V. Brewer & Co., C.C.A Mass., 
103 F.2d 176—Metropolitan Life 
Ins. Co. V. Armstrong, C.C.A.Neb., 
85 F.2d 187—Lyle v. Phillips Pe¬ 
troleum Co., C.C.A.Ark., 72 F.2d 347 
—Wourdack v. Becker, C.C.A.Mo., 
65 F.2d 840, certiorari denied 52 S. 
Ct. 601, 286 U.S. 648, 76 L.Ed. 1285 
—Federal Intermediate Credit 
Bank of Omaha v. L’Hcrisson, C. 
C.A.S.D., 33 F.2d 841—Ottumwa 

Box Car Loader Co. v. Christy Box 
Car Loader Co., Iowa, 215 F. 362, 
131 C.C.A. 604. 

3 C.J. p 890 note 19. 

Bnllng reserved 

If evidence is received subject to 
objection, or a ruling on a motion to 
strike is reserved, and a subsequent 
ruling is not sought by motion or 
otherwise, the reviewing court will 
not consider the admissibility of 
such evidence, because there is no 
definite or final decision as to its ad¬ 
missibility. 

U.S.—Ewert v. Thompson, C.C.A.Okl., 
281 F. 449. 

16.10 U.S.—Emanuel v. Kansas City 
Title & Trust Co., C.C.A.Mo., 127 
F.2d 176—Maryland Casualty Co. v. 
Jones, C.C.A.Cal., 36 F.2d 791—Fed¬ 
eral Intermediate Credit Bank of 
Omaha v. L’Herisson, C.C.A.S.D., 
38 F.2d 841—First Nat. Bank v. 
Litteer, C.C.A.Okl., 10 F.2d 447— 
Pauchet v. Bujac, C.C.A.N.M., 281 
F. 962. 

16.15 U.S.—U. S. V. Modern Reed & 
Rattan Co., C.C.A.N.Y., 169 F.2d 
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the fact that a party did not request the trial court 
to take judicial notice of a fact does not prevent 
the point from being raised for the first time on 

appcal.16 L’O 

Where the jury is waived a party need make no 
request or motion at the termination of the case 
in order to obtain review of the evidence on appeal 
if the court discharges the duty imposed on it to 
make findings of fact under the Federal Rules of 
Civil Procedure, Rule 52 (a), 28 U.S.C.A.16.26 


FEDERAL COURTS § 292(12) 

b. Time, Mode, and Sufficiency of Presentation 
of Question 

In order that they may be coneidered by the court of 
appeals, objections and questions relating to the exami¬ 
nation of witnesses and the evidence must be timely and 
properly presented in the court below. 

In order that they may be considered by the court 
of appeals, objections to questions asked on the ex¬ 
amination of witnesses must be timely, proper, and 
specific,!and a ruling that a witness is incompe¬ 
tent will not be reviewed unless there is an offer 
or showing of what would have been proved by the 
witness.!Refusal to permit plaintiff to call back 


656, certiorari denied 67 S.Ct. 1510, 
331 U.S 831, 91 LKd. 1845—TT. S. 
V. Eide, C.C.A.Cal., 88 F.2d 682, 
certiorari denied Flide v. U. S., 58 
S.Ct. 9, 302 U.S. 689. 82 L.Ed. 633. 

16.20 U.S.—Mills v. Denver Tram¬ 
way Corp., C.C.A.Colo., 155 F.2d 
808 . 

16.25 U S —Hach v. Friden Calcu- 
latinjiT Mach. Co., C.C.A.Ohio. 148 F. 
2d 407-~U. S. V. IJoaton & M. R. R., 
C.C.A.Muss., 117 F.2d 424. 

Objections, requests, or motions 

(1) Under Fcnlcral Rules of Civil 
Procedure, Rule 52(a), 28 U.S.C.A., 
requostf. for findings arc not neces¬ 
sary for purposes of review In ac¬ 
tions tried without a Jury. 

U.S.—Monaghan v. Hill, C.C.A.Ariz., 
140 F.2d 31—Hill v. Ohio Casualty 
In.s. Co.. CC.A.Tonn., 104 F.2d 696. 

(2) Under the Federal Rules of 
Civil Procedure, Rule 62(b), 28 U.S. 
C.A., where appellant in statement 
of points on appeal outlined objec¬ 
tions to order of district court en¬ 
tered after trial by court without a 
jury, he could question on appeal 
sufllciency of evidence to sustain 
court’s findings, although he did not 
object thereto in district court or 
move to amend findings or for Judg¬ 
ment. 

U.S.—Monaghan v. Hill, C.C.A.Ariz., 
140 F.2d 31. 

(3) Where, assuming that original 
action was cognizable in equity, par¬ 
ties stipulated for waiver of a jury 
on the law question arising in the 
case, and trial court adjudicated case 
according to the principles applica¬ 
ble without sending the question of 
law to the law side of the court, even 
if action were considered an action 
at law the record presented a re- 
vicwable question under Rules of 
Civil Procedure, Rules 46, 52, 28 U.S. 
C.A. 

U.S.—Peebles v. Prudential Ins. Co. 
of America, C.C.A.Ohio, 110 F.2d 
76. 

(4) That defendant in automobile 
accident case which was tried to 
court without jury did not move to 


modify or amend findings or for a 
new trial on ground of insufllclency 
of evidence to sustain finding or 
judgments did not preclude defend¬ 
ant from later raising question of ir¬ 
reconcilable conflict or insufficiency 
of evidence to sustain judgment. 
U.S.—Freightways, Inc. v. Stafford, 
C.A.Mo., 217 F.2d 831. 

ZudependeiLt of statute or rule of 
court, the right of review in a case 
tried by the court without a jury was 
preserved by a motion for a judg¬ 
ment or finding in favor of the party 
objecting. 

U.S.—Hill v. Ohio Casualty Ins. Co., 
C.C.A.Tenn., 104 F.2d 695—Hobbs- 
Western Co. v. Employers’ Diabil- 
lly Assur. Corporation, Limited, of 
London, England, C.C.A.Ark., 102 
F.2d 32—Kansas City Life Ins. Co. 
V. Davis. C.C.A.Cal., 96 F.2d 962— 
Seaboard Surety Co. v. U. S. for 
Use and Benefit of Marshall-Wei la 
Co.. C.C.A.Idaho, 84 F.2d 348— 
Provident Life & Accident Ins. Co. 
of Chattanooga, Tenn. v. Crady, C. 
C.A.Ohio, 82 F.2d 900, certiorari 
denied 66 S.Ct. 949, 298 U.S. 681, 80 
L.Ed. 1401—Maryland Casualty Co. 
V. First Nat. Bank, C.C.A.Tex., 80 
F.2d 274—Backer Ice Mach. Co. v, 
Hebert, C.C.A.Neb., 76 F.2d 73— 
Ocean Accident & Guarantee Cor¬ 
poration V. J. L. Brandeis & Sons, 
C.C.A.Neb., 75 F.2d 605, certiorari 
denied 55 S.Ct. 923, 295 U.S. 764, 79 
L.Ed. 1706—Chicago, R. I. & P. Ry. 
Co. V. Maryland Casualty Co., C. 
C.A.Mo., 76 F.2d 596—Dakota Cor¬ 
poration V. Slope County, N. D., 
C.C.A.N.D., 76 F.2d 587, certiorari 
denied 66 S.Ct. 106, 296 U.S. 593, 80 
L.Ed. 420—People’s Loan & Invest¬ 
ment Co. V. Unlver.sal Credit Co., 
C.C.A.Ark., 75 F.2d 64.5—Roberts v. 
National Sav. Life Ins. Co., C.C.A. 
Ark., 75 F.2d 530—New York Life 
Ins. Co. * V. Doerksen, C.C.A.Kan., 
75 F.2d 96—Mittry Bros. Const. Co. 
V. U. S., for Use of Belmont, C.C. 
A.Idaho, 75 F.2d 79—Fidelity & De¬ 
posit Co. of Maryland v. U. S., ex 
rel. Woods. C.C.A.Wash., 72 F.2d 
828—Lyle v. Phillips Petroleum 
Co., C.C.A.Ark., 72 F.2d 347—Man- 
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del Bros. v. Henry A. O’Neil, Inc., 

C. C.A.S.D.. 69 P.2d 462—^Hussoy- 

Hobbs Tie Co. v. Louisville & N. R. 
Co., C.C.A.Mo., 69 F.2d 92—McLeod 
v. U. S., C.C.A.Colo., 67 F.2d 740— 
Greenway v. U. S., C.C.A.C 0 I 0 ., 67 
F.2d 738—Davis v. U. S., C.C.A. 
Colo., 67 F.2d 737—Operators’ Oil 
Co. v. Barbre. C.C.A.Okl., 65 F.2d 
857—Kentz v. Mosher, C.C.A.Wyo., 
62 P.2d 827—U. S. v. I>ouglas, Bu¬ 
chanan & Crow, C.C.A.Iowa, 61 P. 
2d 821—Lumbermen’s Trust Co. v. 
Town of Ryegate, C.C.A.Mont., 61 
P.2d 14--Clauson v. U. S., C.C.A.S. 

D. , 60 P.2d 694—McPherson v. Ce¬ 

ment Gun Co., C.C.A.Okl., 69 F.2d 
889—^Wourdack v. Becker, C.C.A. 
Mo., 56 P.2d 840, certiorari denied 
52 S.Ct. 501, 286 U.S. 648, 76 L.Ed. 
1285—U. S. V. Tyrakowski, C.C.A. 
Ill., 50 P.2d 766—Brown Sheet Iron 
& Steel Co. V. Willcuts, C.C.A. 
Minn., 45 F.2d 390—Federal Inter¬ 
mediate Credit Bank of Omaha v. 
L’Herisson, C.C.A.S.D., 33 F.2d 841 
—Edwards v. Robinson, C.C.A.Ida¬ 
ho, 8 F.2d 726—Martin v. Rich¬ 
mond, P. & P. R. Co., C.C.A.Va., 3 
F.2d 26—Bank of Waterproof v. Fi¬ 
delity & Deposit Co. of Maryland, 
C.C.A.La.. 299 F, 478, certiorari de¬ 
nied Fidelity & Deposit Co. of 
Maryland v. Bank of Waterproof, 
46 S.Ct. 98. 266 U.S. 618, 69 L.Ed. 
471—Highway Trailer Co. v. City of 
Des Moines, Iowa, C.C.A.Iowa, 298 
F. 71—Blumenfeld v. Mogi & Co., 
C.C.A.Ga., 295 F. 123—Pauchet v. 
Bujac, C.C.A.N.M., 281 P. 962— 

Granite Palls Bank v. Keyes, C.C. 
A.Minn., 277 P. 796—Stoffregen v. 
Moore, C.C.A.Mo., 271 F. 680—U. S. 
V. Atchison, T. & S. F. Ry. Co., C.C. 
A.N.M., 270 P. 1—Caldwell v. Blod¬ 
gett, N.D., 256 F. 744, 168 C.C.A. 90 
—Tiernan v. Chicago Life Ins. Co., 
Kan., 214 F. 238, 131 C.C.A. 284. 

3 C.J. p 841 note 47. 

16.50 U.S.—American Car & Found¬ 
ry Co. V. Brinkman, Ill., 146 F. 712, 
77 C.C.A. 138. 

3 C.J. p 832 note 96, p 833 note 1. 

16.65 U.S.—Hass V. U. S., C.C.A.Cal., 
31 F.2d 13—Romeo v. U. S., C.C.A. 
Wash., 24 F.2d 627. 
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a witness to give testimony which would have 
established his right to bring the action is not ground 
for complaint on appeal where plaintiff did not dis¬ 
close the substance of the additional testimony he 
desired to introduce, and did not move for a new 
trial or for relief from the judgment on the ground 
of inadvertence, surprise, or excusable neglect.^®-®® 

Admission of evidence. To preserve a question 
for appellate review an objection to the admission of 
evidence must be timely and in proper form.!*^ 
Where some of the evidence is admissible for some 
purpose, the objection should specify the particular 
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evidence or parts of the evidence which are regarded 
as objectionable, a general objection or motion di¬ 
rected to the whole evidence being insufficient.^^-® 
Although failure to specify the grounds will not 
preclude review where the objection could not have 
been obviated, or the evidence is clearly incompetent 
in any aspect of the case,^’^-^® or where the objection 
is such that the trial court cannot fail to under¬ 
stand the grounds on which it is based,as a 
general rule the objection must specifically state the 
grounds or reasons which make the evidence inad- 
missible,^'^-2® and a mere general objection, such as 


16.60 U.S.—Olson V. U. S., C.A.S.D., 
175 F.2d 610. 

17. U.S.—Cobin v. Midland Mut. 
Life Ins. Co., C.A.Cal., 260 F.2d 92 
—Byrd v. U. S., C.C.A.Kan., 106 F. 
2d 821, 126 A.L.R. 425—London 
Guarantee & Accident Co. v. 
■VVoeme, C.C.A.MO., 83 F.2d 326— 

U. S. V. Noble, C.C.A.Mont., 79 F. 
2d 342—Virginia Beach Bus Line 

V. Campbell, C.C.A.N.C.. 73 F.2d 97 
—^Washburn v. Douthit, C.C.A.Ark., 
73 F.2d 23—Irving Trust Co. v. Ja¬ 
cob Weekstein & Sons, C.C.A.N.Y., 
64 F.2d 333—Mineral Development 
Co. V. Kentucky Coal Lands Co., 
Ky., 269 F. 118, 170 C.C.A. 186, cer¬ 
tiorari denied 39 S.Ct. 492, 260 U.S. 
641, 63 L.Ed. 1185. 

3 C.J. p 816 note 19. 

Time sad mode of objsotioa 

(1) If the objectionable character 
of evidence is apparent when it is 
offered or introduced, the objection 
should be made then. 

U.S.—Klein v. Darnell, Tex.. 239 F. 
844, 162 C.C.A. 630. 

(2) If the ground of objection was 
not earlier apparent, it may be prop¬ 
er and necessary that objection be 
made by a motion to strike or for 
an instruction that the evidence be 
disregarded by the Jury. 

U.S.—Scroggs V. American Stove Co., 
C.C.A.Ind., 142 F.2d 297—Standard 
Accident Ins. Co. v. Hossi, C.C.A. 
Ark., 62 F.2d 647—Sacramento Sub¬ 
urban Fruit Lands Co. v. Soder- 
man, C.C.A.Cal., 36 F.2d 934— 
Grand Trunk Pac. Ry. Co. v. Tol- 
lard, C.C.A.Minn., 286 F. 676—Tate 
v. Baugh, C.C.A.Tenn., 264 F. 892— 
Central R. Co. of New Jersey v. 
Sharkey, N.T., 259 F. 144, 170 C. 
C.A. 212—Frederick Mfg. Co. v. 
Devlin, N.J., 127 F. 71, 62 C.C.A. 
63. 

8 C.J. p 817 note 20. p 831 note 85. 

(3) Where an objection to evi¬ 
dence was made after the question 
has been answered, it is not too late 
to preserve the question for review, 
if the objection was overruled on the 
ground that the evidence was incom¬ 
petent, and not on the ground that 
the objection was too late. 


U.S.—Grand Trunk Pac. Ry. Co. v. 
Tollard, supra. 

(4) Where attorney had objected 
to a conclusion of witness on direct 
eocamination and on redirect exam¬ 
ination had stated to court that wit¬ 
ness was getting back to conclusions, 
error in witness’ testimony on redi¬ 
rect examination could not be ig¬ 
nored on ground of absence of ob¬ 
jection thereto, although counsel 
failed to use word “objection” at that 
time. 

U.S.—Gordon v. Robinson, C.A.Pa., 
210 P.2d 192. 

Renewal of objection 

(1) When, after objection has been 
interposed or sustained, an attempt 
is made to remove the ground of ob¬ 
jection and the evidence is then re¬ 
offered, the objection must be re¬ 
newed. 

U.S.—Paramount Productions v. 
Smith, C.C.A.Cal., 91 P.2d 863, cer¬ 
tiorari denied 68 S.Ct. 266, 302 U. 
S. 749, 82 L.Ed. 679. 

(2) Although a question has been 
excluded on objection, if the witness 
has nevertheless answered, it is nec¬ 
essary, in order to assert error in 
permitting the auswer to stand, to 
move to strike or exclude the answer. 
U.S.—Southern Package Corporation 

v. Mitchell, C.C.A.M1 bs., 109 F.2d 
609. 

(3) If the court without a final 
ruling on its admissibility admits 
evidence tentatively or conditionally 
subject to future consideration or ac¬ 
tion a subsequent objection is neces¬ 
sary. 

U.S.—Paramount Productions v. 
Smith, supra—Clauson v. U. S., C. 
C.A.S.D., 60 P.2d 694—Geiger v. 
Tramp, C.C.A.Iowa, 291 F. 363— 
Curcuru v. Peninsular Electric 
Light Co., Mich., 268 F. 786, 170 C. 
C.A. 79. 

Objeotlons held suffloieai 

U.S.—Padgett v. Buxton-Smith Mer¬ 
cantile Co., C.A.N.M., 262 P.2d 39 
—New England Newspaper Pub. 
Co. v. Bonner, 68 F.2d 880, certio¬ 
rari denied 64 S.Ct. 630, 292 U.S. 
625, 78 L.Ed. 1480, and Bonner v. 
New England Newspaper Pub. Co., 
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64 S.Ct. 6.S1. 292 U.S. 626, 78 L.Ed. 
1480—Watkins Salt C'o. v. Mulkey, 
N.Y., 225 F. 739. 141 C.C.A. 11. 

17.5 U.S.—U. S. v. Aspinwall, C.C.A. 
Or., 96 F.2d 867—VVashJiurn v. 
Douthit. C.C.A.Ark., 73 F.2d 23—U. 
S. v. Stamey, C.C.A.'Wash., 48 F.2d 

ir.o. 

3 C.J. p 818 notes 23, 24. 

17.10 U.S.—Southern Pac. Co. v. 
McCready, C.C.A.Cal., 47 F.2d 673, 
certiorari denied 52 S.Ct. 10, 284 
U.S 624, 76 L.Ed. 632 

Grandison v. Robert.son, N.Y., 
231 F. 785, 146 C.C.A. 605. 

3 C.J. p 818 note 25. 

17.15 U.S.—Mills V. Texas Compen¬ 
sation Ins. Co., C.A.TPX., 220 F.2d 
942—Hartford Acc. & Indem. Co. v. 
Bank of Commerce, C.A.Ga., 170 F. 
2d 94—Baten v. Kirby Lumber 
Corporation, C.C.A.Tcx., 103 F.2d 
272—New England Newspaper 
Pub. Co. V. Bonner, C.C.A.Mass., 68 
F.2d 880, certiorari denied 54 S.Ct. 
630, 292 U.S. 625, 78 L.Ed. 1480. 
and Bonner v. New England News¬ 
paper Pub. Co., 64 S.Ct. 631, 292 
U.S. 625, 78 L.Ed. 1480. 

17.20 U.S.—Mills V. Texas Compen¬ 
sation Ins. Co., C.A.Tex., 220 F.2d 
942—Taylor v. Taylor, C.A.Ark., 
211 F.2d 794—Sampsell v. Anches, 
C.C.A.Wash., 108 F.2d 945—Truck¬ 
ing, Inc., V. Krotzer, C.C.A.Ohio, 
106 F.2d 447—U. S. v. Aspinwall, C. 
C.A.Or., 96 F.2d 867—Collins v. 
Streitz, C.C.A.Ariz., 95 F.2d 430, 
certiorari denied 69 S.Ct. 67, 305 

U. S. 608, 83 L.Ed. 387—Metropoli¬ 
tan Life Ins. Co. v. Arm.strong, C. 
C.A.Neb., 85 P.2d 187—Columbian 
Nat. Life Ins. Co. v. Comfort, C.C. 
A.Mo., 84 F.2d 291, certiorari de¬ 
nied 67 S.Ct. 34, 299 U.S. 671, 81 L. 
Ed. 420—Lazelle v. Norfolk & W. 
Ry. Co., C.C.A.Ohio, 73 F.2d 469— 
Niagara Fire Ins. Co. of New York, 
N. Y. V. Raleigh Hardware Co., C. 
C.A.W.Va., 62 F.2d 705—Wirthlln 

V. Mutual Life Ins. Co., C.C.A. 
Utah, 66 P.2d 137, 86 A.L.R. 138— 
Continental Ins. Co. of City of 
New York v. Fortner, C.C.A.Ky., 26 
F.2d 398—Miller v. Estabrook, C.C. 
A.W.Va., 273 F. 148-—Wayne v. Ven- 
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one which states merely that the party objects, or 
that the evidence is incompetent, irrelevant, and 
immaterial, is ordinarily insufficient.i7.25 Where a 
specific objection has been made, the court will con¬ 
sider no grounds or reasons other than those which 
have been specified or urged in the trial court.i7-30 

Exclusion of evidence. As a general rule, in 
order to preserve for review an objection to the 
exclusion of evidence, a proper question must be 
asked,i7-35 Furthermore, a ruling rejecting testi- 
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mony is not ordinarily reviewable in the absence 
of an offer of proof.l7.40 Accordingly, although 
there are some exceptions to the rule,i7-45 as where 
the question clearly indicates that the answer would 
be favorable to the party asking it,i7.50 on objection 
to the exclusion of evidence a proper offer must be 
made at the time showing what evidence will be 
given if the witness is permitted to answer, the pur¬ 
pose and object of the testimony sought to be intro¬ 
duced, and all the facts necessary to establish its 
admissibility.17-55 


ablp. Ark.. 260 F. 64. 3 71 C.C.A. 100 j 
—Buckeye Cotton Oil Co. v. Sloan. | 
Tenn.. 250 F. 712. 163 C.C.A. 44—| 

R. D. Colo Mfgr. Co. V. Mendenhall, 
NC.. 240 F. 641. 153 C.C.A. 439— 
Arnold v. Horrigan. Mich., 238 F. 
39. 151 C.C.A. 115—Pennsylvania 
Co. V. Sheeley, Ohio. 221 F. 901. 137 
C C.A. 451—Merchants’ Ins. Co. v. 
Buckner. Ky.. 110 F. 345, 49 C.C.A. 
80. 

3 CJ. p 819 note 26. 

17.25 U.S.—Mills V. Texas Compen¬ 
sation Ins. Co., C.A.Tex., 220 F.2d 
942—Ecn v. Con.solidHted Freifjht- 
ways, C.A.N.D., 220 F.2d 82—State 
of Missouri ex rel., and to Use of 
"Ward V. Fidelity & Deposit Co. of 
Md., C.A.Mo., 179 F.2d 327—Truck- 
inK", Inc. V. Krotsser, C.CA.Ohio, 106 
F.2d 447—Virglnla-Carolina Tie & 
Wood Co. V. Dunbar, C.C.A.N.C., 
106 F.2d 383—American Glycerin 
Co. V. Eason Oil Co., C.C.A.Okl., 98 
F.2d 470, certiorari denied 59 S.Ct. 
107, 305 TT.S. 640. 83 D.Ed. 413, re¬ 
hearing denied 59 S.Ct. 153. 305 U. 

S. 672, 83 L.Ed. 435—Pacific Alas¬ 
ka Airways v. Mahan. C.C.A.Alas¬ 
ka. 89 F.2d 255, certiorari denied 
Pacific Alaska Airways v. Mahan, 
58 S.Ct. 19, 302 U.S. 700, 82 L.Ed 
541—Cook Paint & Varnish Co. v. 
Hlckling, C.C.A.Neb., 76 F.2d 718— 
Jeffreys v. O’Neal, C.C.A.N.C., 64 
F.2d 284—Pennsylvania Co. v. 
Clark, C.C.A.Ohio, 266 F. 182—Ex¬ 
aminer Printing Co. v. Aston, Cal., 
238 F. 459. 161 C.C.A. 396. 

3 C.J. p 819 note 26. 

17.30 U.S.—Een v. Consolidated 
Freightways, C.A.N.D., 220 F.2d 82 
—Knight V. Loveman, Joseph & 
Loeb. Inc., C.A.Ala., 217 F.2d 717— 
Rock V. Pacific-Atlantic S. S. Co., 
C.A.N.Y., 180 P.2d 866—Tucker v. 
Loew’s Theatre & Realty Corp., C. 
C.A.N.Y.. 149 F.2d 677—Norwood 
V. Great Am. Indem. Co., C.C.A.Pa.. 
146 F.2d 797—^Worcester v. Pure 
Torpedo Co., C.C.A.Ill., 140 F.2d 368 
—U. S. V. Aspinwall, C.C.A.Or., 96 
F.2d 867—Cuneo Press v. Clay- 
bourn Corporation, C.C.A.Ill., 90 F. 
2d 233—Prudential Ins. Co. of 
America v. Faulkner, C.C.A.Utah, 
68 F.2d 676—^U. S. v. Smith, C.C.A. 
Wash., 55 F.2d 141, 81 A.L.R, 926 

36 C. J.S.—68 


—American Petroleum Co. v. Mis¬ 
souri Pac. Ry. Co., C.C.A .Ark., 25 
F.2d 441—Page Steel & Wire Co. v. 
Blair Engineering Co., C.C.A.N.J., 
22 P.2d 403, certiorari denied 48 S. 
Ct. 303, 276 U.S. 623. 72 L.Ed. 737. 

Thompson Caldwell Const. Co. v. 
Young. C.C.A.N.C., 294 F. 145—In¬ 
ternational Cotton Mills V. Burn¬ 
ham, C.C.A.Ga., 284 F. 351—Canal- 
Commercial Trust & Savings Bank 
V. Bank of Plant City, C.C.A.La.. 
278 F. 178—Lederer v. Real Estate 
Title Insurance & Trust Co. of 
Philadelphia. C.C.A.Pa., 273 F. 933 
—Miller v Estabrook, C.C.A.W.Va., 
273 F. 14.3—Grandison v. Robert¬ 
son. N.Y.. 231 F. 785, 145 C.C A. 605 
—Hunt V. U. S., Mo.. 61 F. 795, 10 
C.C.A. 74, rehearing denied 63 F. 
568, 11 C.C.A. 340, error dismissed 
17 S.Ct. 609, 166 U.S. 424, 41 L.Ed. 
1063. 

D.C.—Johnston v. Relly, 160 F.2d 249. 

82 U.S.App.D.C. 6. 

3 C.J. p 819 note 26, p 893 note 29. 
Improper or wrong gronnd 

If an Improper or wrong reason or 
ground Is assigned in objecting to 
evidence, the court of appeals will 
treat the evidence as though no ob¬ 
jection had been taken. 

U.S.—U. S. v. Nickle, C.C.A.Mo., 70 
P.2d 873. 

Bednest for farther rnlings 

Defendant who complains that the 
court admitted evidence either with¬ 
out ruling on his objections or by 
taking the answers subject to the ob¬ 
jections is not entitled to a review 
of the objections by the court of ap¬ 
peals where no further request was 
made for a ruling in any instance in 
the course of the trial. 

U.S.—^Policyholder’s Nat. Life Ins. 
Co. V. Harding, C.C.A.N.D., 147 P. 
2d 851. 

17.35 U.S.—St. Joe Paper Co. v. U. 

S., C.C.A.Fla., 156 F.2d 93. 
SzplasLatloa of prior default 

In action against railroad company 
for Injuries sustained by plaintiff 
when he Jumped through window 
while a passenger on defendant’s 
train, where part of certified copy of 
complaint In action brought by his 
wife against present plaintiff in 
state court, was held admissible in 
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view of present plaintiff’s default in 
state court action, plaintiff could not 
complain that he had been denied 
right to explain full circumstances of 
the default, in absence of any offer 
of such explanation. 

U.S.—Thiel V. Southern Pac. Co., C.C. 
A.Cal., 149 F2d 783, reversed on 
other grounds 66 S.Ct. 984, 328 U.S. 
217, 90 L.Ed. 1181, 166 A.L.R. 1412. 
17.40 U.S.—U. S. V. Stoppelmann, C. 
A.Mo.. 266 F.2d 13—Hartford Acc. 
& Indem. Co. v. Bank of Commerce, 
C.A.Oa., 170 P.2d 94—Hagen v. Por¬ 
ter, C.C.A.Cal . 156 P.2d 362, cer¬ 
tiorari denied 67 S.Ct. 85. 329 U.S. 
729. 91 L.Ed. 631—Hoffman v. 

Palmer. CCA.N.Y.. 129 F.2d 976. 
afilrmod 63 S.Ct. 477, 318 U.S. 109. 
87 LEd. 645, 144 A.L.R. 719. re¬ 
hearing denied 63 S.Ct. 757, 818 U. 
S. 800, 87 L.Ed. 1163. 

17.45 TT.S.—Hoffman v. Palmer, su¬ 
pra—Meaney v. IT. S., C.C.A.N.T., 
112 F.2d 638, 130 A.L.R. 973— 

Greenhalch v. Shell Oil Co., C.C.A. 
Utah, 78 F.2d 942. 

Party not in position to mako offer 

One who has been denied access to 
information or deprived of privilege 
of cross-examination on pertinent 
matters Is not In a position to make 
an offer of proof as to those matters. 
U.S.—Powhatan Mining Co. v. Ickes, 
C.C.A.6, 118 P.2d 106. 

17.50 U.S.—McGrath v. Chung 
Young. C.A.Hawaii, 188 F.2d 975. 
D.C.—Stafford v. American Security 
& Trust Co., 66 F.2d 642, 60 App.D. 
C. 380. 

17.55 U.S.—^Dobson v. Grand Trunk 
Western R. Co., C.A.Ill., 248 F.2d 
645_-.U. S. V. Lowrle. C.A.S.C., 246 
F.2d 472—Rublno v. C. I. R.. C.A.6. 
226 P.2d 291—Walsh v. Beklns Van 
Lines Co., C.A.Mo., 217 F.2d 388— 
Cavanaugh v. Fireman’s Fund Ins. 
Co., C.A.Neb.. 197 F.2d 853—Downle 
v. Powers, C.A.Okl., 193 F.2d 760— 
Davis V. R. K. O. Radio Pictures, 
C.A.Mo., 191 P.2d 901—Trust Co. of 
Chicago V. Erie R. Co., C.C.A.Ill., 
165 F.2d 806, certiorari denied 68 
S.Ct. 1513, 334 U.S. 845, 92 L.Ed. 
1769—^E. J, Albrecht Co. v. New 
Amsterdam Cas. Co.. C.C.A.I11., 163 
P.2d 16—St. Joe Paper Co. v. U. S., 
C.C.A.Fla., 165 F.2d 93—Patton v. 
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No motion for a continuance which under the cir- 
•cumstances would have been a paper formality was 
necessary to preserve a party’s right to complain on 
appeal of the exclusion of evidence which the court 
had previously indicated would be admitted.i7.60 

Sufficiency of evidence. An objection to the 
sufficiency of evidence, to preserve a question for 
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appellate review, must be timely and in proper 
form.18 The question of the sufficiency of the evi¬ 
dence to sustain a verdict is usually not subject to 
review on appeal unless the record shows that, dur¬ 
ing the trial, that question was presented to the 
trial court by a motion for a directe d verdict, a re¬ 
quest for a ruling or an instruction, or some other 
equivalent action,^ 8.5 and the question of the suffi- 


Lewls, C.C.A.C 0 I 0 .. 146 F.2d 544— 
Powhatan Mining Co. v. Ickea, C.C. 
A.6, 118 P.2d 105—McVeigh v. Mc- 
Gurren, C.C.A.Ill., 117 F.2d 672. 
certiorari denied 61 S.Ct. 960, 313 
TT.S. 673. 85 L.Ed. 1531—Roach v. 
Stastny, C.C.A.Ill., 104 F.2d 559— 
Fidelity & Deposit Co. of Maryland 
V. Lindholm, C.C.A.Cal.. 66 F.2d 56, 
89 A.D.R. 279—Thompson v. U. S., 
C.C.A.S.D., 65 F.2d 897—Kline v. 
Blackwell, C.C.A.Fla., 63 F.2d 897, 
certiorari denied 64 S.Ct. 64, 290 U. 
S. 636, 78 L.Ed. 653—Clauson v. TJ. 
S.. C.C.A.S.D., 60 F.2d 694—Cropper 
V. Titanium Pigment Co., C.C.A. 
Mo.. 47 F.2d 1038, 78 A.L.R. 737— 
Najera v. Bombardieri, C.C.A.N.M., 
46 F.2d 281—^Williams v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
44 F.2d 467—Schnerb v. Caterpil¬ 
lar Tractor Co., C.C.A.N.Y., 43 F.2d 
920, certiorari denied 61 S.Ct. 182, 
282 U.S. 898, 75 L.Ed. 791—Chev¬ 
rolet Motor Co. V, Gladding, C.C.A. 
Md., 42 P.2d 440, certiorari denied 
51 S.Ct. 78, 282 U.S. 872, 76 L.Ed. 
770—Sacramento Suburban Fruit 
Lands Co. v. Miller, C.C.A.Cal.. 36 
F.2d 922—Central Supply Co. v. 
Carter Clothing Corporation, C.C. 
A.N.J., 35 F.2d 172—Hatch v. TJ. S., 
C.C.A.Iowa, 34 F.2d 436, certiorari 
denied 50 S.Ct. 246, 281 U.S. 731, 
74 L.Ed. 1147—Federal Intermedi¬ 
ate Credit Bank of Omaha v. 
L’Herisson, C.C.A.S.D., 33 F.2d 841 
—Federal Surety Co. v. Standard 
Oil Co., C.C.A.S.D., 32 F.2d 119— 
Maryland Casualty Co. v. Simmons, 
C.C.A.Ga., 2 F.2d 29. certiorari de¬ 
nied 46 S.Ct. 226, 266 U.S. 634, 69 
L.Ed. 480—Cleveland & Western 
Coal Co. v. Main I.sland Creek Coal 
Co., C.C.A.Ohio, 297 F. 60, certio¬ 
rari denied 44 S.Ct. 634, 266 U.S. 
688, 68 L.Ed. 1194. 

D.C.—Campbell v. District of Colum¬ 
bia, 243 F.2d 226, 100 U.S.App.D.C. 
120 . 

3 C.J, p 825 note 53. 

Offer held enffleient to call trial 

court’s attention to grounds urged 

for admission of evidence. 

U.S.—Stolte V. Larkin, C.C.A.Minn., 
110 F.2d 226. 

17. «) U.S.—Laird v. Air Carrier En¬ 
gine Service, Inc., C.A.Fla., 263 P.2d 
948. 

18 . U.S. — Bastine v. Atlantic Coast 
Line R. Co., C.A.Fla., 205 P.2d 467 
—Coggins V. Gregorio. C.C.A.N.M., 


97 F.2d 948—Wall v. U. S., C.C.A. 
Kan., 97 F.2d 672, certiorari denied 
69 S.Ct. 104, 305 U.S. 632, 83 L.Ed. 
406—Century Furniture Co. v. 
Bernhard’s, C.C.A.Cal., 82 P.2d 706 
—Salt Bayou Drainage Dist. v. Fut- 
rall, CC.A.Ark., 72 F.2d 940—White 
V. U. S., C.C.A.Okl., 48 F.2d 178— 
Liberty Oil Co. v. Condon Nat. 
Bank, C.C.A.Kan., 271 F. 928, re¬ 
versed on other grounds 43 S.Ct. 
118, 260 U.S. 235, 67 L.Ed. 232. 

3 C.J. p 839 note 40. 

Time of objection. 

(1) Generally, objection must be 
raised in the lower court before the 
case or issue is submitted. 

U.S.—Harper v. U. S., C.C.A.Kan., 98 
F.2d 885—Southern Surety Co. of 
Des Moines, Iowa, v. U. S., C.C.A. 
S.D., 23 F.2d 55, certiorari denied 
49 S.Ct. 11, 278 U.S. 604, 73 L.Ed. 
632. 

(2) The Question may not be pre¬ 
served by a motion for a new trial. 
U.S.—Luke v. U. S., C.C.A.Ga., 84 F. 

2d 823. 

Bulings on motions 

Objections to rulings on motions 
for a nonsuit or direction of a ver¬ 
dict not raised in the trial court can¬ 
not ordinarily be raised on appeal. 
U.S.—Ilalges V. Central R. Co. of New 
Jersey. C.C.A.N.Y., 58 F.2d 169. cer¬ 
tiorari denied Central R. Co. of New 
Jersey v. Ilalges?, 53 S.Ct. 11, 287 
U.S. 607, 77 L.Ed, 528—Vance v. 
Chapman, C.C.A.Okl., 23 F.2d 914. 

3 C.J. p 841 note 49. 

18.5 U.S.—Myra Foundation v. U. 
S., C.A.N.D., 267 F.2d 612—Hard¬ 
ware Mut. Ins. Co. of Minn. v. C. A. 
Snyder, Inc., C.A.Pa., 242 P.2d 64— 
Boudreaux v. Mississippi Shipping 
Co., C.A.La., 222 F.2d 954—Ring v. 
Authors’ League of America, C.A. 
N.Y., 186 F.2d 637, certiorari denied 
Ring V. Spina, 71 S.Ct. 864, 341 U.S. 
935, 95 L.Ed. 1363, rehearing denied 
72 S.Ct. 22, 342 U.S. 843, 96 L.Ed. 
637—Hob] ik v. U. S., C.C.A.Ark., 
161 F.2d 971—U. S. v. Harrell, C.C. 
A.Ark., 133 P.2d 504—A. E. Barker 
& Co. of California v. Gilinsky 
Fruit Co., C.C.A.Neb., 100 P.2d 863 
—Harris v, Blszkowicz, C.C.A.Mo., 
100 F.2d 854—^Mutual Benefit 
Health & Accident Ass’n v. Bow¬ 
man, C.C.A.Neb., 99 F.2d 856, certio¬ 
rari denied 69 S.Ct. 486, 306 U.S. 
637, 83 L.Ed. 1038—Fierce v. Wyatt. 
C.C.A.Iowa, 83 P.2d 892—Salt Bay¬ 
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ou Drainage Dist. v. Futrall, C.C.A. 
Ark., 72 P.2d 940. 

Motion to test snillcieiicy 

(1) Appellate court cannot review 
assignment of error with respect to 
sufhciency of evidence in absence of 
motion to test sufficiency thereof. 
U.S.—Rucker v. Kokrda, C.C.A.Colo., 

68 P.2d 73. 

(2) Judgment on legal sufficiency 
of evidence must be invoked by prop¬ 
er motion to authorize court to con¬ 
sider that question. 

U.S.—First Nat. Bank v. Philippine 
Refining Corporatbm of New York, 
C.C.A.Cal., 61 F.2d 218. 

(3) Party interposing motion for 
Judgment or declaration of law that 
he is entitled to judgment may, on 
appeal, raise question of law wheth¬ 
er under evidence he was entitled to 
Judgment. 

U.S.—Perry v. Wiggins, C.C.A.Mo., 67 
F.2d 022, certiorari denied 63 S.Ct. 
12, 287 U.S. 609, 77 L.Ed. 629. 

Motion for directed verdict 

(1) It m.iy be sufficient and neces¬ 
sary to raise objection relating to the 
sufficiency of the evidence to sustain 
the verdict in a jury case by a motion 
for a directed verdict. 

U.S.—Muryn v. New York Cent. R. 
Co., C.A.N.Y., 270 P.2d 045—Silbcr- 
nagcl V. Voss, C.A.Wis., 266 F.2d 
390—Norman Tobacco & Candy Co. 
V. Gillette Safely Razor Co., C.A. 
Ala., 264 F.2d 761—Turner v. Kelly, 
C.A.Va., 262 F.2d 207—Sears v. 
Pauly, C.A.Mas.s., 261 P.2d 304— 
Williams v. National Sur. Corp., C. 
A.Ala., 267 P.2d 771—U. S. v. City 
of Jacksonville, Ark., C.A.Ark., 257 
P.2d 330—De Ponce Const. Co. v. 
City of Miami, C.A.Fla., 256 F.2d 
426, certiorari denied 79 S.Ct. 116. 
358 U.S. 876, 3 L.Ed.2d 106—Hoi- 
llday V. Great Atlantic & Pacific 
Tea Co., C.A.Mo., 266 F.2d 297— 
Roberts v. Sawyer, C.A.Okl., 252 P. 
2d 286—Parenzan v. lino Kaiun 
Kabushiki Kaisya, C.A.N.Y., 261 P. 
2d 928, certiorari denied Interna¬ 
tional Terminal Operating Co. v. 
lino Kaiun, Kaisha, Limited, 78 S. 
Ct. 781, 356 U.S. 939, 2 L.Ed.2d 814 
—Godwin v. Brown, C.A.Ark., 249 
P.2d 356—McDonough v. U. S., C. 
A.8, 248 F.2d 726—U. S. v. 363 Cas¬ 
es Mountain Val. Mineral Water, C. 
A.Ark., 247 P.2d 473—^American 
Paint Service, Inc, v. Home Ins. Co. 
of N. T.. C.A.N.J.. 246 F.2d 91— 
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a verdict is not | presented by charging that the court below erred in 
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ciency of the evidence to sustain 

Strickland v. Perry, C.A.Pla., 244 
F.2d 24, certiorari denied 78 S.Ct. 
72, 355 U.S 847, 2 L.Ed.2d 66— 
Rotondo V. Isthmian S. S. Co., C.A. 
N.y., 243 F.2d 581, certiorari denied 
78 S.Ct. 63, 366 U.S. 834, 2 L..Ed.2d 
45—Stokes v. Continental Assur. 
Co., C.A.Fla., 242 F.2d 893, certio¬ 
rari denied 78 S.Ct. 263, 366 U.S. 
890, 2 L..Ed.2d 189—Oslund v. State 
Farm Mut. Auto. Ins. Co., C.A.Or., 
242 F.2d 813—^Jones Truck Lines. 
Inc. V. Argo, C.A.Ark., 237 F.2d 649 
—Bruce Const. Corp. v. U. S. to 
Use of Everhart, C.A.Ala.. 237 F.2d 
600—Mahoney v. New York Cent. 
R. R., C.A.N.Y., 234 F.2d 923—Sryb- 
nik V. Epstein, C.A.N.Y., 230 F.2d 
683—Fort Worth & 1). Ry. Co. v. 
Harris. C.A.Tex., 230 F.2d 680— 
Mirabile v. New York Cent. R. Co., 
C.A.N.Y., 230 F.2d 498—Zimmer¬ 

man V. Emmons, C.A.IIawail, 225 
P.2d 97, certiorari denied 76 S.Ct. 
302, 350 U.S. 932. 100 L.Ed. 814— 
Moore v. I^ouisville & N. R. Co., C. 
A.Ala., 223 P.2d 214—O’Malley v. 
Cover. C.A.Neb., 221 F.2d 166— 
Whiteman v. Pltrie, C.A.La., 220 F. 
2d 914—Baker v. Chicago, B. & Q. 

R. Co., C.A.Iowa, 220 F.2d 721— 

Een V. Consolidated Freightways, 
C.A.N.D., 220 F.2d 82—Lockheed 

Aircraft Service v. Gibson, C.A.Tex., 
217 F.2d 730, reversed on other 
grounds 76 S.Ct. 366, 350 U.S. 366. 
100 L.Ed. 396, rehearing denied 76 

S. Ct. 666, 360 U.S. 1016, 100 L.Ed. 
875—Ft. Worth & D. Ry. Co. v. 
Thompson, C.A.Tex., 216 F 2d 790— 
Lightfoot V. Weis. C.A.Ga., 213 F. 
2d 847—Glendenning Motorways v. 
Anderson, C.A.Minn.. 213 F,2d 432 
—Funk V. Seaboard Air Line R. 
Co., C.A.Ga., 212 F.2d 434, certiorari 
denied 75 S.Ct, 49, 348 U.S. 836, 99 
L.Ed. 669, rehearing denied 76 S.Ct. 
290, 348 U.S. 921, 99 L.Ed. 722— 
Curtis Pub. Co. v. Fraser, C.A.Fla., 
209 F.2d 1—Harrlman v. Midland 
Steamship Line, Inc., C.A.N.Y., 208 
F.2d 664—^Edwards v. Steinns, C.A. 
Va., 207 F.2d 734—Coca Cola Bot- j 
tling Co. of Black Hills v. Hubbard, 
C.A.S.D., 203 F.2d 869—Irvin Jacobs ! 
& Co. V. Fidelity & Deposit Co. of 
Md., C.A.Ill., 202 F.2d 794, 37 A. 
L.R.2d 889—Smith v. Boggia, C.A.N. 
Y., 200 F.2d 604—Traders & General 
Ins. Co. V. Shoemake, C.A.Okl., 199 
F.2d 86—Tharp v. Mundy, C.A.Fla., 
196 F.2d 987—Meier & Pohlmann 
Furniture Co. v. Troeger, C.A.Mo.,! 
196 F.2d 193—^Kirstner v. Atlantic 
Greyhound Corp., C.A.N.C., 190 F. 
2d 422—^Employers’ Liability As¬ 
sur. Corp. v. Lejeune, C.A.La., 189 
F.2d 621, certiorari denied 72 S.Ct. 
HI. 342 U.S. 869, 96 L.Ed. 663— 
Charles v. Norfolk & W. Ry. Co., 
C.A.I11.. 188 F.2d 691, certiorari de¬ 
nied 72 S.Ct. 66, 342 U.S. 831, 96 
L.Ed. 628—Boston Ins. Co. v. Fish¬ 


er, C.A.Mo., 186 F.2d 977—Strika v. 
Netherlands Ministry of Traffic, C. 
A.N.Y., 186 F.2d 665, certiorari de¬ 
nied 71 S.Ct. 614, 341 U.S. 904, 96 L. 
Ed. 1343—U. S. V. F. S. Kelly Fur¬ 
niture Co., C.A.Minn., 177 F.2d 439 
—Black, Sivalls & Bryson v. Shon- 
dell, C.A.Mo., 174 F.2d 687—Harnik 
V. Lilley, C.C.A.Ark., 167 F.2d 159— 
Jorgensen v. York Ice Machinery 
Corp., C.C.A.N.Y., 160 P.2d 432, cer¬ 
tiorari denied 68 S.Ct. 69, 332 U.S. 
764, 92 L.Ed. 349—Sturm v. Chicago 
& N. W. Ry. Co., C.C.A.Minn., 167 
P.2d 407—Itzkall v. Carlson, C.C.A. 
N.Y., 161 F.2d 647—Minnehaha 

County. S. D.. v. Kelley. C.C.A.S.D., 
160 F.2d 356—Bach v. Fridcn Cal¬ 
culating Mach. Co., C.C.A.Ohio, 
148 P.2d 407—Palmer v. Miller, C.C. 
A.Mo., 145 F.2d 926—Flint v. 
Youngstown Sheet & Tube Co., C.C. 
A.N.Y., 143 F.2d 923—Edwards v. 
Craig, C.C.A.Ind., 138 F.2d 608—At¬ 
lantic Coast Line R. Co. v. Smith. 
C.C.A.Fla., 136 F.2d 40—Emanuel 
V. Kan.sas City Title & Trust Co., 
C.C.A.Mo., 127 F.2d 175—F. W. 
Woolworth Co. v. Seckinger, C.C.A. 
La.. 125 F.2d 97—Nailling v. IT. S.. 
C.C.A.Tenn., 124 F.2d 431, certiorari 
denied 62 S.Ct. 1043, 316 U.S. 675, 
86 L.Ed. 2 749, rehearing denied 62 
S.Ct. 1267, 316 U.S. 710, 86 L.Ed. 
1776, rehearing denied 62 S.Ct. 1273, 
316 U.S. 711, 86 L.Ed. 1776 and, C.C. 
A., rehearing denied 142 F.2d 661— 
Park v. Park. C.C.A.Ga., 123 F.2d 
370—.^tna Casualty & Surety Co. 
V. Yeatts. C.C.A.Va., 122 P.2d 360 
—Austin-Western Hoad Machinery 
Co. V. Veal. C.C.A.Ga.. 115 F.2d 112 
—Stephenson v. Grand Trunk 
Western R. Co., C.C.A.111., 110 F. 
2d 401, certiorari dismissed Grand 
Trunk Western R. Co. v. Stephen¬ 
son, 60 S.Ct. 1107, two cases, 311 
U.S. 720, 86 L.Ed. 469—Taylor v. 
Merrill, C.C.A.Ariz., 104 P.2d 710, 
certiorari denied 60 S.Ct. 122, 308 

U. S. 693, 84 L.Ed. 496—Equitable 
Life Assur. Soc, of IT. S. v. MacDon¬ 
ald, C.C.A.Wash., 96 F.2d 437, cer¬ 
tiorari denied 69 S.Ct. 86, 305 U.S. 
624, 83 L.Ed. 399—^Western Produce 
Co. V. Folliard, C.C.A.Tex., 93 F.2d 
688—Metropolitan Life Ins. Co. v. 
Armstrong, C.C.A.Neb., 85 F.2d 187 
—Luko V. U. S., C.C.A.Ga., 84 F.2d 
823—Marion Steam Shovel Co. v. 
Bertino, C.C.A.Mo., 82 F.2d 946, cer¬ 
tiorari denied 57 S.Ct. 17, 299 U.S. 
666, 81 L.Ed. 409—McConnell v. U. 
S., C.C.A.Pa., 81 F.2d 639—Milleson 

V. U. S., C.C.A.MO., 78 F.2d 60— 
Hunt V. Standard Brands, C.C.A. 
Ohio, 72 F.2d 822—Jefferson Stand¬ 
ard Life Ins. Co. v. Stevenson, C.C. 
A.La., 70 F.2d 72, certiorari denied 
Stevenson v. Jefferson Standard 
Life Ins. Co., 56 S.Ct. 100, 293 U.S. 
686, 79 L.Ed. 681—Combs v. U. S., 
C.C.A.MO., 65 P.2d 787—Bergeron 
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V. Goldman, C.C.A.L,a.. 64 F.2d 917— 
Dayton Rubber Mfg. Co. of Dela¬ 
ware V. Sabra, C.C.A.Ariz., 63 F.2d 
866—Frickle v. General Accident, 
Fire & Life Assur. Corporation, C.C. 
A.Mo., 69 F.2d 663, certiorari denied 
63 S.Ct. 221, 287 U.S. 662, 77 L.Ed. 
671—Meander v. National Liberty 
Ins. Co. of America, C.C.A.Tex., 53 
F.2d 731—Rosborough v. Chelan 
County, Wash., C.C.A.Wash., 63 P. 
2d 198—Standard Accident Ins. Co. 
V. Rossi, C.C.A.Ark., 62 P.2d 647— 
Swift & Co. V. Daly, C.C.A.Mont., 44 
P.2d 40—General Motors Co. v. 
Swan Carburetor Co., C.C.A.Ohio, 
44 F.2d 24, certiorari denied Gener¬ 
al Motors Corporation v. Swan Car¬ 
buretor Co., 61 S.Ct. 181, 282 U.S. 
897, 76 L.Ed. 790—Interstate Stage 
Lines Co. v. Ayers, C.C.A.Mo., 42 P. 
2d 611—Hard & Rand v. Biston 
Coffee Co., C.C.A.Mo., 41 F.2d 625— 
Kennedy Lumber Co. v. Rickborn, 
C.C.A.S.C., 40 P.2d 228—G. L. Web¬ 
ster Canning Co. v. Hogue-Kellogg 
Co., C.C.A.Va., 34 F.2d 10—Hessig- 
Ellis Drug Co. v. Grinnell Litho¬ 
graphic Co., C.C.A.Tenn., 33 P.2d 
449—Ellerd v. Griffith. C.C.A.Tex., 
29 P.2d 402, certiorari denied 49 S. 
Ct. 480, 279 U.S. 864, 73 L.FM. 1003— 
Sacramento Suburban Fruit Lands 
Co. V. Elm, C.C.A.Cal., 29 P.2d 233— 
American Petroleum Co. v. Mis¬ 
souri Pac. Ry. Co., C.C.A.Ark., 25 
P.2d 441—Hotel McAlli.ster v. Co¬ 
burn, C.C.A.Fla., 18 F.2d 100— 
Chesapeake & O. R. Co. v. Lush- 
baugh, C.C.A.Ohio, 17 F.2d 986— 
Southern Pac. Co. v. Johnson, C.C.A. 
Cal., 8 F.2d 993—Steil v. Holland, C. 
C.A.Cal., 3 F.2d 776—Martin v. 
Richmond, P. & P. R. Co., C.C.A.Va., 
3 P.2d 26—United Verde Copper Co. 
V. Jaber. C.C.A.Ariz., 298 F. 97— 
Cleveland & Western Coal Co. v. 
Main Island Creek Coal Co„ C.C.A. 
Ohio, 297 F. 60, certiorari denied 44 
S.Ct. 634, 266 U S. 688, 68 L.Ed. 1194 
—Slip Scarf Co. v. Wm. Pilene’s 
Sons Co., C.C.A.Mass., 289 F. 641— 
Continental Nat. Bank v. Neville, C. 
C.A.Cal., 286 P. 666—T. H. Flood & 
Co. V. Bates, C.C.A.Ill., 283 P. 364— 
Crowell Bros. v. Panhandle Grain & 
Elevator Co., C.C.A.Okl., 271 F. 129, 
certiorari denied Panhandle Grain 
& Elevator Co. v. Cromwell Bros., 
42 S.Ct 48, 267 U.S. 636, 66 L.Ed. 
408—Sharpies Separator Co. v, 
Skinner, Cal., 251 F. 25, 163 C.C.A. 
275—Kalloch v. Hoagland, Tenn., 
239 P. 262, 162 C.C.A. 240—Victor 
American Fuel Co. v. Tomljanovich, 
Me.. 232 F. 662, 146 C.C.A. 688, cer¬ 
tiorari denied 37 S.Ct. 212, 242 U. 
S. 643, 61 L.Ed. 642. 

Fla.—^Ruth V. Sorensen, 104 So.2d 10. 
3 C.J. p 841 note 46. 

(2) In absence of motion for direct¬ 
ed verdict, appellant la confined to 
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denying a motion of the complaining party for a new 
triaLisio 

Usually an objection that the evidence is not suffi¬ 
cient, whether made by motion for direction of ver¬ 
dict, or otherwise, must, to be available on appeal, 
specify the grounds therefor and the particular 
point on which the evidence is wanting; and a 
general objection will not suffice.^^-is Furthermore, 
where specific grounds have been stated, no others 
will be considered.^8.20 Xhe general rule does not 
apply, however, where the specification of grounds 
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would have been futile or unnecessary to acquaint 
the parties with the point intended to be raised,^®*25 
and the court of appeals may accept intent for 
performance where it is apparent that the trial judge 
knew what counsel was driving at.i8.30 Where 
the sole issue was one of fact for the jury, the ver¬ 
dict, if entirely without evidentiary support, should 
be set aside to prevent a manifest miscarriage of 
justice, even though appellant did nothing at the trial 
to direct the court’s attention to the contention that 
the evidence would not justify the verdict.i8-35 


error In giving: or refusing to give 
instructions, and error in rulings as 
to admissibility of evidence. 

U.S.—State of Missouri ex rel., and 
to Use of Ward, v. Fidelity & De¬ 
posit Co. of Md., C.A.MO., 179 F. 
2d 327. 

Benewal of motion 

(1) Where defendant has waived 
his motion for a dismissal or direc¬ 
tion of a verdict, made at the close 
of plaintiff’s evidence, by the subse¬ 
quent introduction of evidence, he 
must, in order to obtain a review of 
the sufficiency of the evidence, renew 
his motion at the close of all the 
evidence. 

U.S.—American Nat. Bank & Trust 
Co. V. Dean, C.A.Tenn., 249 F.2d 82 
—^Fleming v. Lawson, C.A.Wyo., 
240 F.2d 119—Home Ins. Co. of N. 
Y. V. Davila, C.A.Puerto Rico, 212 
F.2d 731—Hart v. Grim, Empire 
State Ins. Co., Intervener, C.A.N.D., 
179 F.2d 334—U. S. v. Salmon, C.C. 
A.Mlss„ 42 F.2d 353—J. B. Mc¬ 
Crary Engineering Co. v. White 
Coal Power Co., C.C.A.N.C., 35 F.2d 
142—Modoc County Bank v. Ring- 
ling, C.C.A.Cal., 7 F.2d 635—Bell v. 
Union Pac. R. Co., Colo., 194 F. 366, 
114 C.C.A, 326. 

(2) Renewal is not necessary if 
the first motion or demurrer is not 
regarded as waived by the subse¬ 
quent Introduction of evidence. 

U.S.—Lydia Cotton Mills v. Prairie 

Cotton Co., S.C., 166 F. 225, 84 C.C. 
A. 129. 

(8) Where insured brought action 
to recover under Are policy, and in¬ 
surer raised defense of incendiarism, 
and Insured moved to strike defense 
at close of evidence but on denial of 
motion insured did not renew motion 
after verdict, court of appeals could 
not pass on question of legal suffi¬ 
ciency of evidence. 

U.S.—^American Paint Service, Inc. v. 
Home Ins. Co. of N. T., C.A.N.J., 
246 F.2d 91. 

(4) In proceeding to condemn al¬ 
legedly misbranded mineral water, 
wherein government, when trial was 
virtually at an end, moved for direct¬ 
ed verdict on ground that controvert¬ 
ed evidence established that water 


had been recommended for special 
dietary uses, and, subsequent to de¬ 
nial of motion, government called re¬ 
buttal witnesses and claimants called 
one on surrebuttal, but additional tes¬ 
timony had nothing to do with wheth¬ 
er water had been represented for 
special dietary uses, failure of gov¬ 
ernment to renew Its motion for di¬ 
rected verdict at close of surrebuttal 
did not preclude review of question 
of whether case was mistakenly sub¬ 
mitted to Jury. 

U.S.—^U. S. v. 353 Cases Mountain 
Val. Mineral Water, C.A.Ark., 247 F. 
2d 473. 

Bequest for iustmotiou 

In absence of request for instruc¬ 
tion to effect that evidence was in¬ 
sufficient to support verdict, either 
on case as whole or any phase of it, 
contention as to insufficiency of evi¬ 
dence would not be considered by 
court of appeals. 

U.S.—^Atlantic Coast Line R. Co, v. 

Mims, C.A.Ga., 199 P.2d 582. 

18.10 U.S.—^Een v. Consolidated 
Frelghtways, C.A.N.D., 220 F.2d 82 
18.15 U.S.—Railway Exp. Agency, 
Inc. v. Epperson, C.A.Mo., 240 P.2d 
189—^Jones Truck Lines, Inc. v. 
Argo, C.A.Ark., 237 F.2d 649—A1 G. 
Barnes Amusement Co. v. Olvera, C. 
C.A.Cal., 154 P.2d 497—Virginia- 
Carolina Tie & Wood Co. v. Dunbar, 
C.C.A.N.C., 106 F.2d 383—Adams v. 
Shirk, Ill., 104 F. 54, 43 C.C.A. 407, 
rehearing denied 105 F. 659, 44 C.C. 
A. 653—Grant Storage Battery Co. 
V. De Lay, C.C.A.Neb., 87 F.2d 726 
—City of Woodward v. Caldwell, C. 
C.A.Okl., 86 F.2d 567—Washburn v. 
Douthit, C.C.A.Ark., 73 F.2d 23—H. 
F. Wilcox Oil & Gas Co. v. Skid- 
more, C.C.A.Mo., 72 F.2d 748—U. S. 
Fidelity & Guaranty Co. v. Howard, 
C.C.A.Ga., 67 F.2d 382, certiorari 
denied 54 S.Ct. 439, 291 U.S. 663, 78 
L.Ed. 1054, rehearing denied 54 S. 
Ct. 457, 291 U.S. 648, 78 L.Ed. 1043 
—General Motors Truck Co. v. Tex¬ 
as Supply Co., C.C.A.Md., 64 F.2d 
527—Bank of Union v. Fidelity & 
Casualty Co. of New York, C.C.A. 
Mo., 62 F.2d 1040—Standard Acci¬ 
dent Ins. Co. V. Rossi, C.C.A.Ark., 52 
P.2d 547—^Williams Bros. v. Heine- 
mann, C.C.A.Ark., 51 F.2d 1049— 

916 


Wharton v. .®tna Life Ins. Co., C. 
C.A.Ark., 48 F.2d 37, certiorari dt‘. 
nied .^tna Life Ins. Co. v. Whar¬ 
ton, 52 S.Ct. 9, 284 U.S. 621, 76 L Ed. 
529—U. S. V. Phillips, C.C.A.Mo. 
44 P.2d 689—U. S. v. Schweppe, C.C. 
A.Mo., 38 P.2d 695—Mansfield Hard¬ 
wood Lumber Co. v. Horton, C.C.A. 
Ark., 32 F.2d 851—^Denver Live 
Stock Commission Co. v. Lee, C.C. 
A.C 0 I 0 ., 20 F.2d 531. 

Sarly decislous to contrary 
There were some decisions to the 
contrary prior to promulgation of 
Federal Rules of Civil Procedure, 
Rule 50 (a), 28 U.S.C.A. 

U.S.—Pitcairn v. Hunault, C.C.A.Ind , 
86 P.2d 664—^Lynch v. Darnell, C.C. 
A.Minn., 265 F. 913, certiorari de¬ 
nied 41 S.Ct. 12, 251 U.S. 638, 65 L. 
Ed. 451. 

3 C.J. p 842 note 66. 

18.20 U.S.—Maryland Casualty Co 
V. Talley, C.C.A.Tex., 116 P.2d 807 
—People’s Loan & Investment Co. 
V. Universal Credit Co., C C.A.Ark.. 
76 F.2d 645—Adams v. Shirk, Ill., 
104 F. 64, 43 C.C.A. 407, rehearing 
denied 106 F. 669, 44 C.C.A. 653. 
18.25 U.S.—New York Life Ins. Co. 
V. Doerksen, C.C.A.Kan., 75 F.2d 96 
—Sacks V. Stecker, C.C.A.N.Y., 60 
F.2d 73. 

O’Halloran v. McGuirk, Mass., 167 
F. 493, 93 C.C.A. 129. 

18.30 U.S.—^Railway Exp. Agency, 
Inc. v. Epperson, C.A.M 0 ., 240 F.2d 
189. 

18.35 U.S.—Hobllk v. U. S., C.C.A. 

Ark., 161 F.2d 971. 

Public lutcrMt 

Where federal government, in emi¬ 
nent domain proceeding, was not en¬ 
titled on appeal to review of ques¬ 
tion of sufficiency of evidence be¬ 
cause of failure to move district 
court, at close of evidence, for a di¬ 
rected verdict, but it appeared that 
case was one in which public Inter¬ 
est was directly and substantially 
Involved, court of appeals, in order 
to prevent a manifest miscarriage 
of Justice, would notice an apparent 
error not properly raised on the rec¬ 
ord. 

U.S.—U. S. V. Harrell, aC.A.Ark., 138 
F.2d 604. 
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§ 292(13).-Improper Arguments 

and Conduct of Counsel 

Where no objection is raised in the trial courti error 
as to improper arguments and conduct of counsel may not 
ordinarily be urged in the court of appeals. 

Where no objection is raised in the trial court, 
-error as to improper arguments and conduct of 
counsel may not ordinarily be urged in the court 
of appeals.!-* The objection must be timely made,^^*^ 
and specific attention must be called to the objec¬ 
tionable matter,usually with a request to in¬ 
struct the jury to disregard the argument or rt- 
marks,or a motion to declare a mistrial 


and, in accordance with the general rule stated 
supra § 292(3) that a mere objection without a 
direct ruling or decision thereon by the trial court 
presents no question for appellate review, a ruling 
is necessary to the review of objections to miscon¬ 
duct of opposing counsel or to improper remarks 
made by the opposing counsel in his argument.i^*^^ 
The objection may be first made in the court of ap¬ 
peals, however, if the argument or conduct is so 
prejudicial that it may improperly influence the 
jury, and is of such a nature that no action of the 
trial court could remove the harmful effects there- 
of.19.30 


19. U.S.—I’.octtper V. Babcock & 
Wilcox Co., C.A.Pa., 253 F.2d 854 
—Heiselmoyer v. Pennsylvania R. 
Co., C.A.Pa.. 243 F.2d 773, certio¬ 
rari denied 78 S.Ct, 47. 355 U.S. 833. 

2 Li.Fd.2d 44—Hobart v. O’Brien, 
C.A.Mass. 243 F.2d 736, certiorari 
denied 78 S.Ct. 42. 355 U.S. 830, 2 L. 
Ed.2d 42. rehearing denied 78 S.Ct. 
139, 365 U.S. 879, 2 L.Ed.2d 110— 
Glendenning Motorways v. Ander¬ 
son, C.A.Minn., 213 F.2d 432—Ft. 
Worth & D. Ky. Co. v. Thompson. 
C.A.Tex., 216 F.2d 790—Fidelity & 
Cas. Co. of N. T. v. William.s, C.A. j 
Tex., 198 F.2d 128—Travelers Ins. j 
Co. V, Bell, C.A.Fla., 188 F.2d 726 
—Hawkins v. Missouri Pac. R. Co., 
C.A.Ark., 188 F.2d 348—Chicago & 
N. W. Ry. Co. V. Green, C.C.A.Mlnn., 
164 F.2d 55—Jorgensen v. York Ice 
Machinery Corp., C.C.A.N.Y., 160 

P.2d 432, certiorari denied 68 S.Ct. 
69. 332 U.S. 764, 92 UEd. 349— 
Buchanan v. Chicago & N. W. Ry. 
Co., C.C.A.Ill., 169 P.2d 676—Mc¬ 
Donald V. Jarka Corporation, C.C.A. 
N.Y., 144 F.2d 63—Thomson v. 

Boles, C.C.A.Minn., 123 F.2d 487, 
certiorari denied 62 S.Ct. 632. 315 

U. S. 804, 86 L.Ed. 1204—Morgan v. 
.Sun Oil Co., C.C.A.Tex.. 109 F.2d 
178, certiorari denied 60 S.Ct. 1086, 
810 U.S. 640, 84 L.Ed. 1408—Mc¬ 
Cann V. New York Stock Exchange, 

C. C.A.N.y., 107 F.2d 908, certiorari 
denied 60 S.Ct. 807, 309 U.S. 681, 84 
L.Ed. 1027, rehearing denied 60 S. 
Ct. 974, 310 U.S. 656, 84 L.Ed. 1420 

_Chapman & Dewey Lumber Co. v. 

Hanks, C.C.A.Tenn., 106 F.2d 482 
-r-Hartford Accident & Indemnity 
Co. V. Baugh. C.C.A.Tex., 87 F.2d 
240, certiorari denied 67 S.Ct. 670, 
300 U.S. 679, 81 L.Ed. 883—Mary¬ 
land Casualty Co. v. Reid, C.C.A. 
Tex., 76 F.2d 30—Brooklyn Heights 
R. Co. V. Ploxin, C.C,A.N.Y., 294 F. 
68, certiorari denied 44 S.Ct. 181, 
263 U.S. 719, 68 L.Ed. 624. 

D.C.— McWilliamB v. Lewis. 125 P.2d 
200, 76 U,S.App.D.C. 163—Hawley 

V. Hawley, 114 P.2d 746, 72 App. 

D. C. 376. 

. S C.J. P 862 note 2X« 


Failure to re<iueet ooutinuauce 

In action against railroad company 
for death of brakeman falling from 
engine footboard, plaintiff, malting no 
request for continuance when de¬ 
fendant’s counsel said in opening 
statement to Jury that defendant 
would show that footboard, which 
plaintiff claimed had bolt head stick¬ 
ing above surface, when examined 
and photographed on day after acci¬ 
dent, was changed by defendant im¬ 
mediately after accident, and that 
nothing was wrong with it at time 
thereof, could not properly complain 
on appeal of defendant’s counsel’s 
failure to tell plaintiff’s counsel be¬ 
fore trial of such change. 

U.S.—^Daulton v. Southern Pac. Co., C. 
A.Or., 237 F.2d 710, certiorari de¬ 
nied 77 S.Ct. 664, 352 U.S. 1005, 1 L. 
Ed. 2d 549. 

19.5 U.S.—Heiselmoyer v. Pennsyl¬ 
vania R. Co., C.A.Pa., 243 P.2d 773, 
certiorari denied 78 S.Ct. 47, 366 

U. S. 833, 2 L.Ed.2d 44—Metropoli¬ 
tan Life Ins. Co. v. Banlon, C.C.A. 
Wyo., 106 P.2d 661, certiorari dis¬ 
missed 60 S.Ct. 468, 309 U.S. 691, 
84 L.Ed. 1033—Ocean Accident & 
Guarantee Corporation v. Penick 
& Ford, C.C.A.Iowa, 101 P.2d 493— 
London Guarantee & Accident Co. v, 
Woelfle, C.C.A.MO., 83 F.2d 325. 

3 C.J. p 864 note 36, p 865 note 38. 
Objection in motion for new trial 
Charge that the improper remarks 
of opposing counsel during course of 
trial and in opening and closing 
statements to Jury were condoned 
by trial court was not timely raised 
when made for first time on motion 
for a new trial. 

U.S.—Giffln V. Ensign, C.A.Pa., 234 
F.2d 307. 

i 19.10 U.S.—Bordonaro Bros. Thea¬ 
tres, Inc. V. Paramount Pictures, 
C.A.N.Y.. 203 F.2d 676. 

19.16 U.S.—Chapman & Dewey Lum¬ 

ber Co. V. Hanks, C.C.A.Tenn., 106 
F.2d 482. 

Grand Trunk Ry. Co. of Canady 

V. Blay, C.C.A.Vt., 297 F. 606. 

3 C.J. p 862 note 21, p 863 note 27. 
19.90 U.S.—Continental Casualty Co. 
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V. Pouquette, C.C.A.Arlz., 28 F.2d 
958—Brooklyn Heights R. Co. v. 
Ploxin, C.C.A.N.Y., 294 F. 68. certio¬ 
rari denied 44 S.Ct. 181, 263 U.S. 
719, 68 L.Ed. 624. 

3 C.J. p 862 note 21, p 863 note 27. 
Failure to move for mistrial 
Where plaintiff In personal injury 
action chose to rely on instruction to 
jury to disregard disclosure of de¬ 
fendant’s counsel that plaintiff had 
received five thousand seven hundred 
dollars in settlement of a claim grow¬ 
ing out of another accident rather 
than to move for a mistrial, such 
choice would not be disturbed on ap¬ 
peal. 

D.C.—Conway v, Pennsylvania Grey¬ 
hound Lines, Inc., 243 F.2d 39, 100 
U.S.APP.D.C. 95. 

19.25 U.S.—Odell Mfg. Co. v. Tib¬ 
betts, N.H., 212 P. 662, 129 C.C.A. 
188. 

3 C.J. p 862 note 21, p 891 note 24. 
19.30 U.S.—Ocean Accident & Guar¬ 
antee Corporation v. Penick & Ford, 
C.C.A.Iowa, 101 F.2d 493. 
Flagrantly abusive statements, un¬ 
supported by evidence and introduc¬ 
ing matters clearly irrelevant to Ju¬ 
ry’s deliberation, in absence of ad¬ 
monition to Jury, are not immune 
from appellate redress simply be¬ 
cause there was not an objection to 
each such statement. 

U.S.—Robinson v. Pennsylvania R. 

Co., C.A.Pa., 214 P.2d 798. 

Failure to move for mistrial 

Where, due to fact that law of case 
placed plaintiff’s status as Interested 
party in issue, plaintiff, in his action 
for fire damage to airplane, was un¬ 
able to ask for mistrial when defend¬ 
ant, in opening statement, stated 
that plaintiff had been compensated 
by insurance but failed to produce 
proper evidence on point, and it ap¬ 
peared that Jury had been influenced 
by the statement In awarding dam¬ 
ages, reviewing court could consider 
ruling denying new trial on issue of 
damages and determine it to be re¬ 
versibly erroneous. 

U.S.—Indamer Corp. v, Crandon, CJl 
, Fla., 217 F.2d 891* 
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§ 292(14).-Submission of Issues 

and Instructions 

a. In general 

b. Requisites and sufficiency of objection 

a. In General 

In the absence of objection raised In the trial court, 
error may not ordinarily be urged in the court of appeals 
as to the submission of, or failure to submit, issues or 
questions of fact to the jury, or as to the instructions 
given and failure or refusal to give instructions. 

In the absence of objection raised in the trial 
court, error may not be urged in the court of ap> 
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peals as to the form and sufficiency of a motion 
for a directed verdict,or as to the submission 
of,20 or failure to submit,2i issues or questions of 
fact to the jury. Under the Federal Rules of Civil 
Procedure, Rule 51, 28 U.S.C.A., the correctness of 
the instructions of the court is not open to review 
on appeal unless the matter is brought to the atten¬ 
tion of the trial court by exceptions to the instruc¬ 
tions or in some other appropriate maiiner.2i-5 Ac¬ 
cordingly, in the absence of valid objection made 
thereto in the trial court, alleged error may not be 
urged in the court of appeals as to the instructions 
given and furthermore, in the absence of such 


19.50 U.S.—Fleming v. Harrison. C. 
C.A.Mo., 162 F.2d 789—Quint v. 
Kallaos, C.C.A.Mo., 161 F.2d 606— 
Miller v. Union Pac. R. Co., C.C.A. 
Mo., 63 F.2d 574, reversed on other 
grounds 64 S.Ct. 172, 290 U.S. 227, 
78 L.Ed. 286. 

30. U.S.—Clegg V. Hardware Mut. 
Cas. Co., C.A.La.. 264 F.2d 162— 
Empire Printing Co. v. Roden, C A. 
Alaska, 247 F.2d 8—Oslund v. State 
Farm Mut. Auto. Ins. Co., C.A Or., 
242 F.2d 813—Huae v. Consolidat¬ 
ed Freightways, C.A.Wis, 227 F. 
2d 426—Mobley v. Bethlehem Sup¬ 
ply Co., C.A.Tex., 186 F.2d 23, cer¬ 
tiorari denied 71 S.Ct. 1002, 341 U. 
S. 941, 95 L.Ed. 3 368—Cunningham 
V. Olson Drilling Co., C.A.Tex., 171 
F.2d 392—U. S. v. Atkinson. C.C.A. 
Tex., 76 F.2d 664, affirmed 56 S.Ct. 
391. 297 U.S. 157. 80 L.Ed. 565— 
Buffalo Ins. Co. of City of Buffalo. 
N. Y., V. Bommarito, C.C.A.Mo., 42 
F.2d 63, 70 A.L.R. 1211—Fuller & 
Sons Mfg. Co. V. Curtis & Co. Mfg. 
Co., C.C.A.Mich.. 295 F. 321. 

D.C.—Martin v. Washington Times 
Co.. 89 F.2d 230, 67 App.D.C. 11. 

Zaterrogatorles 

Litigants who failed to object to 
interrogatories submitted to Jury, or 
to offer interrogatories of their own 
drafting in lieu thereof, would not be 
heard to contend that interrogatories 
submitted did not correctly present 
issue which Jury was called on to de¬ 
cide. 

U.S.—Penn v. Glenn, C.A.Ky., 265 F. 
2d 911—Filipek v. Moore-McCor- 
mack Lines, Inc., C.A.N.Y., 258 F.2d 
734—Halprin v. Mora, C.A.Pa., 231 
F.2d 197—St. Louis-San Francisco 
Ry. Co. V, Simons, C.A.Okl., 176 F. 
2d 654. 

81. U.S.—Sisco V. McNutt, C.A.Ark., 
209 F.2d 560—^Zimmerman v. Math¬ 
ews Trucking Corp., C.A:Ark., 203 
P.2d 864, modified on other grounds 
206 F.2d 837—Smith v. Cushman 
Motor Works, C.A.Neb., 178 F.2d 
963 —^Erie Indemnity Co. v. Fisher, 
C.C.A.Pa., 87 F.2d 990—Freiberg v. 
Pierce, C.C.A.Okl., 83 F.2d 961. 


Edwards Mfg. Co. v. Bradford 
Co., C.C.A.N.Y.. 294 F. 176—Ham¬ 
mond V. Crawford, N.Y., 66 F. 425. 
14 C.C.A. 109. 

Withdrawal of claim for damages 

Where trial court stated that it 
would withdraw from the Jury the 
plaintiff’s claims for damages for 
losses sustained by dishonesty of 
unidentifiable employees and no ob¬ 
jection was made by appellant at 
that time or after the charge to the 
Jury, complaint could not be made on 
appeal. 

U.S—Sucher Packing Co. v. Manufac¬ 
turers Cas. Ins. Co., C.A.Ohio, 246 
F.2d 613, certiorari denied 78 S.Ct. 
641, 365 U.S. 956, 2 L.Ed.2d 631. 

21.5 U.S.—.Jones v. Koma, Inc., C.A. 
Okl, 218 P.2d 530. 

Effect and purpose of Buie 

(1) Rule 51 of the Federal Rules 
of Civil Procedure, 28 U.S.C.A, which 
provides that no party may assign as 
error the giving of, or the failure to 
give, an instruction unless he objects 
thereto before the Jury retire to con¬ 
sider their verdict, .stating distinctly 
the matter to which he objects and 
the grounds of his objection, has the 
force of law. 

U.S.—Baltimore & O. R. Co. v. Fel- 
genhauer, C.C.A.Mo., 168 F.2d 12— 
Mill Owners Mut. Fire Ins. Co. v. 
Kelly, C.C.A.MO., 141 F.2d 763. 

(2) In substance the Rule has al¬ 
ways prevailed in the federal courts. 
U.S.—Mill Owners Mut. Fire Ins. Co. 

V. Kelly, supra. 

(3) Rule is strictly enforced by the 
courts. 

U.S.—Ditter v. Yellow Cab Co., C.A. 
Ill., 221 F.2d 894. 

(4) Rule is designed to give fair 
notice to the trial Judges of the pre¬ 
cise nature of objections to a charge, 
obviating a retrial of cases when by 
design or through sheer neglect los¬ 
ing party fails to raise points during 
progress of the case in the trial court. 
U.S.—^Atlantic Coast Line R. Co. v. 

Bennett, C.A.S.C., 261 F.2d 934. 
(fi) Purpose of Rule is to prevent 
a party from taking advantage of the 

918 


giving of an erroneous instruction 
to which he failed to call attention in 
time to enable court to correct it. 
U.S.—American Alliance Ins. Co. v. 
Keleket X-Ray Corp., C.A.Ohio. 24 8 
F.2d 920—Curd v. Todd-Johnson 
Dry Docks, C.A.La., 213 F.2d 864— 
Allen v. Nelson Dodd Produce Co., 
C.A.Okl., 207 F.2d 296—Smith v. 
Welch, C.A.Okl., 189 F.2d 832 — 
Green v. Reading Co. C.A.Pa. 183 
P.2d 716—Stilwcll V. Hertz Drivur- 
self Stations, (\A.Pa., 174 F.2d 

714—Palmer v. Miller, C.C.A.Mo., 
145 F.2d 926—Alcaro v. Jean Jor- 
deau, Inc., C.C.A.N.J., 138 F.2d 767. 

(6) Object of Rule is to afford trial 
Judge opportunity on second thought 
and before it is too late to correct 
any inadvertent or erroneous failure 
to charge. 

U.S.—Marshall v. Nugent, C.A.N.H., 
222 F.2d 604, 68 A.L.R.2d 261— 
Sweeney v. United Feature Syndi¬ 
cate, C.C.A.N.Y., 129 F.2d 904. 

(7) Purpose is to Inform trial 
Judge of possible errors, that he may 
have an opportunity to consider his 
rulings and If necessary to correct 
them. 

U.S.—Miller v. New York Cent. R. 
Co., C.A.Ind., 239 F.2d 10—Hayes 
V. U. S., C.A.Utah, 238 F.2d 318, 
certiorari denied 77 S.Ct. 1280, 353 

U. S. 983, 1 L.Ed.2d 1142—U. S. v. 
General Motors Corp., C.A.Del., 226 
P.2d 745—Thorp v. American Avia¬ 
tion & General Ins. Co., C.A.Pa., 
212 P.2d 821—Williams v. Powers, 
C.C.A.Ohlo, !135 P.2d 163—Sweeney 

V. United Feature Syndicate, C.C. 
A.N.Y., 129 F.2d 904. 

82. U.S.—Vanguard Ins. Co. v. Con- 
nett, C.A.Kan., 270 F.2d 868— 
Guarnieri v. Kewanee-Ross Corp., 
C.A.N.Y.. 270 F.2d 675—Willis v. 
Pennsylvania R. Co., C.A.Va., 269 
F.2d 649—Sims v. Texas & N. O. R. 
Co., C.A.La., 267 P.2d 37—Cain v. 
Illinois Cent. R. Co., C.A.Miss., 266 
F.2d 942—^Arrow Aviation, Inc. v. 
Moore, C.A.Neb., 266 P.2d 488— 
Southern Farm Bureau Cas. Ins. 
Co. v. Palmer, C.A.La., 263 F.2d 206 
—Byrne v. Pennsylvania R. Co„ C. 
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A.Pa., 262 F.2d 906—City of Bos¬ 
ton V. lioston Edison Co., C.A 
Mass., 2G0 F.2d 872—Reynolds 
Metals Co. v. Yturblde, C.A.Or., 258 
F.2d 321. certiorari denied 79 S.Ct. 
66, 358 r.R. 840. 3 L.Ed.2d 76—Gar¬ 
rett V. K. I. Du Pont Do Nemours 
& Co., C A.N.J., 257 F.2d 687—Su- 
lentioh \ Tnterlake S. S. Co., C.A 
Ill., 257 K2d 316, certiorari denied 
79 set. 125, 358 TJ.S. 885, 3 L.Ed. 
2d 113, rehearing denied 70 S.Ct. 
311, 358 U.S. 938. 3 L.Ed.2d 310 
—De Fence Const. Co. v. City of 
Miami, <\A.Fla., 256 F.2d 425. cer¬ 
tiorari denied 79 S.Ct. 115, 358 U.S. 
875. 3 liEd.2d 105—Agnew v. Cox, 
C.A.Mo., 254 F.2d 263—Macartney 
V. Compagnie Generale Transat- 
lantiQUe C.A.Or.. 253 F.2d 529— 
Rrodern k v. Harvey, C.A.Maas., 252 
F.2d 274—Carver v. Tanner, C.A. 
Iowa, 252 F.2d 26—Elgin Oorp. v. 
Atlas Bldg. Products Co., C.A.N.M.. 
251 F.2d 7, certiorari denied 78 S 
Ct. 1371, 357 U.S. 926, 2 D.Ed.Sd 
1370—Texas Plastics, Inc. v. Koto- 
Llth, I.imitod, C.A.Tcx., 260 F.2d 
844, certiorari denied 78 S.Ct. 996, 
356 U.S. 957, 2 L Ed.2d 1066—Dixon 
v. Virginian Ry Co., C.A.Va., 250 
F.2d 460—^^Vi‘Stern Machinery Co, 
V. Consol id.'if ed Uranium Mines, 
Inc., C.A Utah, 247 P.2d 685—Su- 
cher Packing Co. v. Manufacturers 
Cas. Ins. Co., C.A.Ohio, 245 F.2d 
513, certiorari denied 78 S.Ct. 541, 
356 U.S. 956, 2 L.Ed.2d 531—United 
Press Ass’ns v. Charles, C.A.Alaa- 
ka, 245 F.2d 21, certiorari denied 
77 S.Ct. 1378, 354 U.S. 925, 1 L.Ed.2d 
1435—Hish V. Employcr.s Liability 
Assur. Corp., C.A.La., 236 F.2d 62 
—Chicago Great Western Ry. Co, v, 
Casura, C.A.Minii., 234 F.2d 441— 
Chicago, R. I. & P. R. Co. v. Em¬ 
ery, C A.Iowa. 233 r.2d 848—Telex, 
Inc. V. Schaefer, C A.Minn., 233 F. 
2d 259—Mohr v. Toledo, P. & W. 
R. Co., C.A.Ill.. 232 F.2d 869— 
Travelers Indem. Co. v. Bengtson, 
C.A.La., 231 P.3d 263—R. G. Le 
Tourneau, Inc. v. Simoneaux, C.A. 
Miss., 230 F.2d 157—Burnett v. 
Graves, C.A.Tex., 230 F.2d 49. 56 
A.L.R.2d 1, certiorari denied 76 S. 
Ct. 1051, 351 U.S. 984, 100 L.Ed. 
1498—Popejoy v. Martin, C.A.Tex., 
227 F.2d 199—Bank of America 
Nat. Trust & Sav. Ass'n v. Rocco, 
C.A.Pa., 226 F.2d 297, reversed on 
other grounds Bank of America 
Nat. Trust & Sav. As.s’n v. Parnell. 
77 S.Ct. 119. 352 U.S. 29, 1 L.Ed.2d 
93 —Bedwell v. Grand Trust West¬ 
ern R. Co., C.A.I11., 226 F.2d 150— 
Solorio V. Atchison, T. & S. F. Ry. 
Co., C.A.Okl., 224 F.2d 644—White 
Auto Stores v. Reyes, C.A.N.M., 223 
F.2d 298—Boudreaux v. Mississippi 
Shipping Co., C.A.La., 222 F.2d 954 

_^Howard Foundry Co. v. Hartford 

Fire Ins. Co., C.A.Ill., 222 F.2d 767, 
certiorari denied 76 S.Ct. 137, 350 
TJ.S. 885, 100 L.Ed. 780—Giacalone 


V. Raytheon Mfg. Co., C.A.Mass.. 
222 P.2d 249—O'Malley v. Cover, C 
A.Neb., 221 F.2d 166—Von Laekum 
V. Allan, C.A.C 0 I 0 .. 219 F.2d 937— 
Kane v. American Tankers Corp. of 
Del.. C.A.N.Y., 219 F.2d 637—Jone.s 
V. Koma, Inc., C.A.Okl., 218 F.2d 
530—Anderson v. Continental S. S. 
Co.. C.A.N.Y., 218 F.2d 84—Hite v. 
Western Maryland Ry., C.A.Md., 
217 F.2d 781, certiorari denied 75 
S.Ct. 890, 349 U.S. 960. 99 L.Ed. 1283 
—Hutchison V. Paciflc-Atlantic S. 
S. Co.. C.A.Cal., 217 F.2d 384—Jones 
V. Griflln, C.A.Okl., 216 F.2d 885— 
Chicago, R. I. & P. Ry. Co. v. Kifer, 
C.A.Okl., 216 F2d 763, certiorari 
denied 75 S.Ct 299. 348 U.S. 917. 99 
L.PJd. 719—Comins v. Scrivener, C 
A.NM, 214 F.2d 810. 46 A.L.R.2d 1 
—Atchison. T. & S. F. R. Co v. 
Andrews. C.A.N.M.. 211 F.2d 264— 
Olsen V. Realty Hotel Corp., C.A. 
N.Y.. 210 F.2d 78.5—^McT>onald v. 
Pennsylvania R. Co., C.A.l'a., 210 
F 2d 524—^Kansas City Public 
Service Co v. Taylor, C.A.Mo., 210 
P.2d 3—Lloy v. Pacific Elec. Ry. 
Co., C.A.Oal.. 207 F.2d 662—TTnion 
Pac. R, Co. V. Denver-Chicago 
Trucking Co.. C A.Neb.. 202 F.2d 31 
—Nichols V. Barton. C.A.Okl., 201 
F 2d 110—Lang v. Rogney, C.A. 
Minn., 201 F.2d 88—Moore v. War¬ 
ing, C.A.N.Y., 200 F.2d 491—Anton 
V. Montgomery Ward & Co., C.A. 
Vt., 199 F.2d 661—Atlantic Coast 
Line R. Co. v. Mims. CA.Ga., 199 
F2d 682—Hawn v. Pope & Talbot. 
Inc., C.A.Pa., 198 P.2d 800. aHlrmod 
74 S.Ct. 202. 346 U.S 406. 98 L.Ed. 
143—Oxnard Canners, Inc v. Brad¬ 
ley, C.A.Cal.. 194 F2d 655, certio¬ 
rari denied 72 S.Ct. 1076, 313 U.S. 
978, 96 L.Ed. 1370—Keen v. Over¬ 
seas Tankahlp Corp., (^A.N.Y,, 194 
F 2d 515, certiorari denied 72 S.Ct. 
1061, 343 U.S. 966, 96 L.Ed. 1363— 
Rosu V. Law, C.A.Pa., 193 F.2d 894 
—Transamerican Freight Lines v. 
Universal Die Casting Co., C.A. 
Mich., 192 P.2d 931—Lee v. Penn¬ 
sylvania R. Co., C.A.2, 102 F.2d 226 
—Trowbridge v. Abrasive Co. of 
Philadelphia, C.A.Pa., 190 F.2d 825 
—Herzingor v. Standard Oil Co. of 
Cal., C.A.Nev., 190 F.2d 695—Cap¬ 
ital Transp. Co. v. Compton, C.A. 
Ark., 187 F.2d 844—Wright v. 
Grain Dealers Nat. Mut. Fire Ins. 
Co., C.A.Va„ 186 F.2d 956—Ring v. 
Authors’ League of America, C.A. 
N.Y., 186 F.2d 637, certiorari de¬ 
nied 71 S.Ct. 854, 341 U.S. 935. 95 
L.Ed. 1363, rehearing denied 72 S. 
Ct. 22, 342 U.S. 843, 96 L.Ed. 637— 
Boston Ins. Co. v. Fisher, C.A.Mo., 
186 F.2d 977—Garland v. Lane- 
Wells Co., C.A.Tex., 186 F.2d 857— 
State of Missouri ex rel., and to 
Use of Ward v. Fidelity & Deposit 
Co. of Md., C.A.M 0 ., 179 F.2d 327— 
Parker v. Gordon, C.A.Mass., 178 
F.2d 888—Finn v. Wood, C.A.N.Y.. 
178 F.2d 683—^Mlms v. Central 
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Mfrs.’ Mut. Ins. Co., C.A.Ala., 178 
F.2d 66—^American Smelting & Re¬ 
fining Co. V. Sutyak, C.A.Colo., 176 
F.2d 123—Thompson v. Riggs, C.A. 
Ark., 176 P.2d 81—Novlck v. 
Gouldsberry, C.A.Alaska, 173 F.2d 
496—Good Holding Co. v. Boswell, 
C.A.Fla., 173 F.2d 395, certiorari 
denied 70 S.Ct. 65, 338 U.S. 815, 94 
L.Ed. 493—Louisville & N. R. Co. v. 
Botts, C.A.Mo., 173 F.2d 164— 
Stueber v. Admiral Corp., C.A.Ill., 
171 F.2d 777, certiorari denied 69 
S.Ct. 891, 336 U.S. 961, 93 L.Ed. 
1113—Alaska Pac. Salmon Co. v. 
Reynolds Metals Co., C.C.A.N.Y., 
163 F.2d 643—Interstate Motor 
Lines V. Great Western Ry. Co., C. 
C.A.Colo., 161 F.2d 968—Suburban 
Transit Corp. v. Malone, C.C.A.S.C., 
156 F.2d 422—Terminal R. Ass'n of 
St. Louis V. Schorl), C.C.A.Mo., 161 
P2d 361, certiorari denit^ 66 S.Ct. 
470. 326 U.S. 786. 90 L.Ed. 477— 
Lemley v. Christophersen, C.C.A. 
Fla., 150 F.2d 291—Meadows v. U. 
S.. C.C.A.N.C., 144 F.2d 751—Van 
House V. Acorn Steel Co., C.C.A.Pa., 
144 F.2d 204—McDonald V. Jarka 
Corporation, C.C.A.N.Y., 144 F.2d 
63—Mutual Life Ins. Co. of New 
York V. Daigle, C.C.A La., 142 F.2d 
1000—New York Life Ins. Co. v. 
Seighman, C.C.A.Ohlo, 140 F.2d 930 
—Andrews v. Hotel Sherman, C.C. 
A.I11., 138 P.2d 524--Porley v. Rob¬ 
erts. C.C.A.N.H., 138 F.2d 518, cer¬ 
tiorari denied 64 S.Ct. 786, 321 U.S. 
788, 88 L.Ed. 1078—Reeve Bros. v. 
Guest. C.C.A.Ga., 131 F 2d 710, re¬ 
heard 132 F.2d 778—Western Fire 
Ins. Co. of Fort Scott, Kan., v. 
Word, C.C.A.Tex., 131 F.2d 641— 
Sofarelli Bros, v, Elgin, C.C.A.Md., 
129 F 2d 785—Meissner v. Papas. 
C.C.A.Wis. 124 F.2d 720—Illinois 
Cent, R. Co. v. Sigler, C.C.A.Tenn., 
122 F.2d 279—McVeigh v. McGur- 
ren, C.C.A.Ill., 117 P.2d 672, certio¬ 
rari denied McGurren v. McVeigh, 
61 S.Ct. 960, 313 U.S. 573, 86 L.Ed. 
1531—Standard Oil Co. v. Burle¬ 
son. C.C.A.Fla.. 117 F.2d 412—Wag- 
gaman v. General Finance Co. of 
Philadelphia. C.C.A.Pa., 116 F.2d 
254—Atchison, T. & S. F. Ry. Co. 
v. Ballard, C.C.A.Tex., 108 P.2d 768, 
rehearing denied, C.C.A., 109 F.2d 
1012, certiorari denied Ballard v. 
Atchison, T. & S. F. R. Co., 60 S. 
Ct. 1096, 310 U.S. 646, 84 L.Ed. 1413 
—Lynch V. Oregon Lumber Co,, C. 
C.A.Or.. 108 F.2d 283—McCann v. 
New York Stock Exchange, C.C.A. 
N.Y., 107 P.2d 908. certiorari de¬ 
nied 60 S.Ct. 807, 309 U.S. 684, 84 L. 
Ed. 1027, rehearing denied 60 S.Ct. 
974, 310 U.S. 666, 84 L.Ed. 1420— 
Southern Fruit Distributors v. 
Fulmer, C.C.A.Va., 107 P.2d 466-— 
Chapman & Dewey Lumber Co. v. 
Hanks, C.C.A.Tenn., 106 P.2d 482— 
Taylor v. Merrill, C.C.A.Arlz., 104 
F.2d 710, certiorari denied 60 S.Ct. 
122, 308 U.S. 593, 84 L.Ed. 496— 
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objection, alleged error may not be urged in the I trial court to give instructions.^^ 

appellate court as to the failure or refusal of the | In an extreme situation, however, the court may 


Traerllo v. Harris, C.C.A.Or., 104 F. 
2d 439, 127 A.Li.R. 803, certiorari 
dismissed Traglio v. Harris, 60 S. 
Ct. 126, 308 U.S. 629, 84 L.Ed. 524 
—Seritchfleld v. Kennedy, C.C.A. 
Okl., 103 P.2d 467—Woelfle v. Con¬ 
necticut Mut. Life Ins. Co. of 
Hartford, Conn., C.C.A.Mo., 103 F. 
2d 417—Ocean Accident & Guaran¬ 
tee Corporation v. Southwestern 
Bell Telephone Co., C.C.A.Mo., 100 
F.2d 441, 122 A.L.R. 133, certiorari 
denied 69 S.Ct. 775, 306 U.S. 658. 
83 L.Ed. 1066—New York Life Ins. 
Co. V. Gamer, C.C.A.Mont., 90 F.2d 
817, reversed on other grounds 58 
S.Ct. 600. 303 U.S. 161, 83 L.Ed. 
726, 114 A.L.R. 1218—Radius v. 
Travelers Ins. Co., C.C.A.Cal., 87 
F.2d 412—Metropolitan Life Ins. 
Co. V. Armstrong, C.C.A.Neb., 85 
F.2d 187—Pryor v. Strawn, C.C.A. 
Neb., 73 P.2d 595—Levine v. Shell 
Eastern Petroleum Products, C.C. 
A.N.Y., 73 F.2d 292, certiorari de¬ 
nied 66 S.Ct. 645, 294 U.S. 719, 79 
L.Ed. 1251—Shell Petroleum Cor¬ 
poration V. Scully, C.C.A.La., 71 F. 
2d 772—Bryne v. Greene, C.C.A. 
Me., 70 P.2d 137—Southern Kraft 
Corporation v. Parnell, C.C.A.Mifls., 
65 F.2d 785—Fidelity & Casualty 
Co. of New York v. Griner, C.C.A. 
Cal., 44 F.2d 706—Kansas City 
Southern Ry. Co. v. Littlefield, C. 
C.A.Okl., 37 F.2d 707—Toll v. Mon¬ 
itor Building & Printing Co., C.C.A. 
Mo., 26 P,2d 51—Air Reduction Co. 
V. Philadelphia Storage Battery 
Co., C.C.A.Pa., 14 F.2d 734—Her¬ 
man Chemical Co. v. Burlington 
Industrial Alcohol Co., C C.A.N. J., 
9 F.2d 289—Adams v. Southern Bell 
Telephone & Telegraph Co., C.C.A. 
S.C., 296 F. 686—Western Union 
Telegraph Co. v. Hall, C.C.A.Md., 
287 F. 297—Foreign & Domestic 
Transp. Corporation v. Curtis, C. 
C.A.N.H., 269 F. 790—Fronaoe v. 
Bushnell, Ohio, 251 F. 850, 164 C. 
C.A. 66. 

D.C.—Quisenberry v. Herman, 243 F. 
2d 250, 100 U.S.App.D.C, 144—Joyn¬ 
er V. George Washington Univer¬ 
sity, 242 F.2d 37, 100 U.S.App.D.C. 
64—Georgetown Development Corp. 
V. Granat, 201 F.2d 714, 92 U.S. 
App.D.C. 63—De Vito v. Hoffman, 
199 P.2d 468, 91 U.S.App.D.C. 263— 
Capital Transit Co. v. Howard, 196 
P.2d 693, 90 U.S.APP.D.C. 359— 
Ersler v. T. F. Schneider Corp., 188 
F.2d 1022, 88 U.S.App.D.C. 371— 
Boyle V. Bond, 187 F.2d 362, 88 U. 
S.APP.D.C. 178—Reichard v. Wells, 
178 F.2d 710, 85 U.S.App.D.C. 367— 
Feltman v. Norris, 172 F.2d 289, 84 
U.S.App.D.C. 296—Crockett Engi¬ 
neering Co. V. Ehret Magnesia Mfg. 
Co., 166 P.2d 817, 81 U.S.App.D.C. 
159—^Llppman v. Williams, 147 F. j 


8d 160, 79 U.S.APP.D.C. 334—Splgel 
V. Gumenlck, 141 F.2d 19, 78 U.S. 
App.D.C. 361—^Asha v. Goldsten, 
140 F.2d 702. 78 U.S.App.D.C. 349. 
3 C.J. p 843 note 67. 

Particular defects 

(1) That the Instructions given 
were not authorized by the plead¬ 
ings. 

U.S.—Jones v. Zurich General Acci¬ 
dent & Liability Ins. Co., C.C.A.N. 
Y., 121 F.2d 761. 

Issaquah Coal Co. v. U. S. Fideli¬ 
ty & Guaranty Co., Wash., 126 F. 
89, 61 C.C.A. 145. 

(2) That the instructions were not 
sufficiently full. 

U.S.—Lee v. Terminal Transport Co., 
C.A.Ind., 269 P.2d 97—McDonnel v. 
Timmerman, C.A.Iowa, 269 F.2d 54 
—Fcinman v. A. H. Bull S. S. Co., 
C.A.Pa., 216 P.2d 393—Tucker v. 
Loew’s Theatre & Realty Corp., C. 
C.A.N.Y., 149 P.2d 677—Armit v. 
Loveland. C.C.A.Pa., 116 F.2d 308 
—Hupp Motor Car Corporation v. 
Wadsworth, C.C.A.Mich., 113 F.2d 
827. 

Robak V. Pennsylvania R. Co., D. 
C.Pa., 81 F.Supp. 841, affirmed, C. 
A., 178 F.2d 485—Clum v. Guardian 
Life Ins. Co., D.C.Pa., 24 F.Supp. 
396, reversed on other grounds, C. 
C.A., Guardian Life Ins. Co. of 
America v. Clum, 106 F.2d 592, cer¬ 
tiorari denied Clum v. Guardian 
Life Ins. Co. of America, 60 S.Ct. 
692, 309 U.S. 666, 84 L.Ed. 1013. 

3 C.J. p 84C note 84. 

(3) That the instructions misstat¬ 
ed or imp€*rfectly stated the plead¬ 
ings or issues. 

U.S.—Greer v. Catlin & Co., Pa., 171 
F. 838, 96 C.C.A. 686. 

(4) That the Instructions were 
conflicting or contradictory. 

U.S.—U. S. V. Chicago. B. & Q. R. Co., 
C.C.A.Minn., 82 F.2d 131. 

(6) That the instructions misstat¬ 
ed the measure of damages. 

U.S.—R. Olsen Oil Co. v. Fidler, C.A. 
N.M., 199 F.2d 868—Kioffer v. Blue 
Seal Chemical Co., C.A.N.J., 196 F. 
2d 614—St. Louis-San Francisco 
Ry. Co. V. Passmore, C.A.Ark., 177 
P.2d 650—Sinclair Refining Co. v. 
Bennett, C.C.A.Tenn., 123 P.2d 884 
—Southern Fruit Distributors v. 
Fulmer, C.C.A.Va., 107 F.2d 466. 
(6) That the instructions were not 
read to the Jury before being hand¬ 
ed to them. 

U.S.—Gladden v. Gabbert, Miss., 219 
F. 865, 135 C.C.A. 626. 

23. U.S.—Sims V. Texas & N. O. R. 
Co., C.A.La., 267 F.2d 37—Cain v. 
Illinois Cent. R. Co., C.A.Miss., 266 
P.2d 942—Haugh v. Curlee, C.A. 
Fla.. 266 F.2d 130—C. B. Snyder 
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Realty Co. v. Sherrill-Noonan, Inc., 
C.A.Pa.. 261 P.2d 269—Ziegler v. 
Akin, C.A.Kan., 261 F.2d 88 —Va- 
reltzis v. Luckenbach S. S. Co., C.A. 
N.Y., 268 F.2d 78—Siebrand v. 

Gossnell, C.A.Arlz., 2.‘14 F.2d Si- 
Bank of America Nat. Trust & Sav. 
Ass’n V. Rocco, 226 P.2d 297. re¬ 
versed on other grounds Bank of 
America Nat. Trust & Sav. Ass’n 
V. Parnell, C.A.Pa.. 77 S.Ct. 119. 352 
U.S. 29, 1 L.Ed.2d 93—Boudreaux 
j V. Mississippi Shipping Co., C.A. 

La., 222 F.2d 964—Koebig v. South. 
[ Carolina Nat. Bank of Charleston, 
C.A.S.C., 217 P.2d 713—Simonton v. 
James, C.A.Fla., 212 F.2d 174— 
Oklahoma Natural Gas Co. v. Con¬ 
cho Const. Co., C.A.Okl., 209 P.2d 
269—Lively v. Elkhorn Coal Co., C. 
A.Ky., 206 F.2d 396—C. J. Peck Oil 
Co. v. Diamond, by Bond, C.A.Miss., 
204 F.2d 179—Moore v. Waring, C. 
A.N.Y., 200 F.2d 491—U. S. v. 425,- 
031 Square Feet of l.«and, Jersey 
City, N. J., C.A.N.J., 187 F.2d 798 
—Pan-American Life Ins. Co. v. 
Fowler, C.A.Pla., 174 F.2d 199— 
Terminal R. Ass’n of St. Louis v. 
Schorb, C.C.A.MO., 151 F. 2 d 361, 
certiorari denied 66 S Ct. 470, 326 
U.S. 786, 90 L.Ed. 477—Mill Own¬ 
ers Mut. Fire Ins. Co. v. Kelly, C. 
C.A.Mo., 141 F.2d 763—Krug v. Mu¬ 
tual Ben. Health & Accident Ass’n, 
C.C.A.Mo., 120 F.2d 296—Sprinkle 
v. Davis, C.C.A.Va., 104 F.2d 487. 
D.C.—Shokuwan Shimabukuro v. Hi- 
geyoshi Nagayama, 140 F.2d 13. 78 

U. S.App.D.C. 271, certiorari denied 
64 S.Ct. 1270, 322 U.S. 755, 88 L. 
Ed. 1584. 

Particular defcots not reviewable 

where party failed to request in¬ 
struction remedying alleged error: 

(1) That the instructions given are 
not sufficiently full or complete. 

U.S.—Yoham v. Rosecllff Realty Co., 

C.A.N.J., 267 F.2d 9—Boston & M. 
R. R. V. Baker, Mass., 236 F. 896, 
160 C.C.A. 168. 

3 C.J. p 852 note 26. 

(2) That the court fails to state 
or charge on all of the issues or de¬ 
fenses. 

U.S.—^National Biscuit Co. v. Litzky, 
C.C.A.Mlch., 22 P.2d 939, 66 A.L.R. 
863—Cleveland & Western Coal Co. 

V. Main Island Creek Coal Co., C.C. 
A.Ohio, 297 F. 60, certiorari denied 
44 S.Ct. 634, 265 U.S. 688 , 68 L.Ed. 
1194—^Keystone Coal & Coke Co. v. 
Fekete, Ohio, 232 P. 72, 146 C.C.A. 
264, certiorari denied 37 S.Ct. 18, 
242 U.S. 636, 61 L.Ed. 639. 

(3) That an instruction given« 
needs qualification or modification. 
U.S.—U. S. Smelting Co. v. Parry,. 

Utah, 166 F. 407, 92 C.C.A. 169. 
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consider an objection made for the first time on 
appeal ;23-5 and so an error in instructing the jury 
may be raised by the appellate court when justice 
seems to require it, even though it cannot be raised 
by appellant,23.10 as where there was a plain er¬ 
ror, 23-16 or where the court had repeatedly stated 
its view of the law during the course of the trial, 
and it would have been only a formality for ap¬ 
pellant to have objected to the instruction embody¬ 
ing the court's view.23.20 The power of the court 
in such cases, however, should be sparingly exer¬ 
cised, 23.26 and only in exceptional cases ;23.30 

and generally the court will not act unless the error 
in the charge was fundamental and highly preju¬ 
dicial, and failure to consider the error would re¬ 
sult in a gross miscarriage of justice, 23-36 although 
in at least one case the court, although doubtful 
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as to whether the alleged error was of such ex¬ 
ceptional character as otherwise to warrant con¬ 
sideration, has considered a claim of error in the 
charge because of reversing and remanding the 
cause for new trial on other grounds.23.40 

b. Requisites and Sufficiency of Objection 

Ordinarily, to preserve a question for review by the 
court of appeala, an objection to an instruction Qiven 
must be timely and must specifleally point out the par¬ 
ticular grounds on which it Is based; and usually a 
failure to instruct will not be reviewed unless a proper 
request has been made and refused and proper exception 
or objection has been taken below. 

To preserve a question for review by the court of 
appeals, an objection to an instruction given must be 
timely.23.60 Although a general objection may be 
sufficient where the instruction is fundamentally or 


(4) That instruction falls to de¬ 
fine sufficiently words and terms 
used. 

U.S.—Order of United Commercial 
Travelers of America v. Greer, C. 
C.A.Okl., 43 F.2d 499—Nemaha 
County, Neh. v. Harmon, C.C.A. 
Neb., 289 F. 795. 

3 C.J. p 855 note 39. 

23.5 U.S.—Callwood V. Callwood, C. 

A.Virgin Islands. 233 F.2d 784. 
raadanieiital error 

Where the error in the submission 
of issues or questions of fact to the 
jury is fundamental, the court may 
consider the matter, even though 
not raised below. 

U.S.— Air Reduction Co. V. Philadel¬ 
phia Storage Battery Co., C.C.A.Pa. 
14 P.2d 734, 

Matter of grace 

Consideration of any defect in an 
Instruction to which party has failed 
to make objection in trial court is a 
matter of grace, and not of right, for 
an unusual and Inherently unfair sit¬ 
uation only. 

U.S.—Chicago & N. W. Ry. Co. v. 
Green, C.C.A.Minn., 164 P.2d 55. 
Case tried on wrong theory 

Where in action for damages plain¬ 
tiffs as well as defendant erred In as¬ 
suming that law of South Carolina, 
rather than law of Georgia, governed 
award of compensatory and punitive 
damages, and amount of punitive 
damages allowed by the jury was 
substantial, and it was impossible 
to say that jury were not influenced 
by binding instruction to award 
punitive damages under South Car¬ 
olina law, defendant was entitled to 
new trial, notwithstanding fact that 
proper objection was not raised un¬ 
til defendant's appeal. 

U.S.—Atlantic Coast Line R. Co. v. 
Bennett, C.A.S.C,, 251 F.2d 934. 

23.10 U.S.—Byrne v. Matezak, C.A. 
Pa., 254 F.2d 525, certiorari denied 


79 S.Ct. 24, 358 U.S. 816, 3 L.Ed.2d 
58—Troupe v. Chicago, Duluth & 
Georgian Bay Transit Co., C.A.N. 
Y., 234 F.2d 253—Dowell, Inc., v. 
Jowera, C.C.A.La., 166 F.2d 214, 2 
A.L.R.2d 442, certiorari denied 68 
S.Ct. 134C, 334 U.S. 832, 92 L.Ed. 
1769—Feldmann v. Connecticut 
Mut. Life Ins. Co. of Hartford, 
Conn., C.C.A.MO., 142 F.2d 628. 

D.C.—Richmond, F. & P. R. Co. v. 
Brooks, 197 P.2d 404, 91 U.S.App.D. 
C. 24. certiorari denied 73 S.Ct. 31, 
344 U.S. 828, 97 L.Ed. 644—Mont¬ 
gomery V. Virginia Stage Lines, 
191 F.2d 770, 89 U.S.App.D.C. 213— 
Harlem Taxicab Ass’n v. Nemesh, 
191 F,2d 459, 89 U.S.App.D.C. 123— 
Shokuwan Shimabukuro v. Hlgeyo- 
shl Nagayama, 140 F.2d 13, 78 U. 
S.App.D.C. 271, certiorari denied 64 
S.Ct. 1270, 322 U.S. 755, 88 L.Ed. 
1584. 

23.15 U.S.—Sucher Packing Co. v. 
Manufacturers Cas. Ins. Co., C.A. 
Ohio, 246 F,2d 613, certiorari de¬ 
nied 78 S.Ct. 541, 355 U.S. 956, 2 
L.Ed. 631—U. S. V. Chemell, C.A. 
Ga., 243 F.2d 944—Sharp v. Root, 
C.A.Tex., 240 F.2d 619. 

Where plaintiff asked for proper 
Instmotioa and trial court gave 
plainly erroneous Instruction, In the 
furtherance of justice the appellate 
court could consider the error even 
though plaintiff did not object to the 
instruction given. 

U.S.—Beliak v. United Home Life 
Ins. Co„ CA.Mlch., 244 F.2d 623. 
Omlssioii of deflnitioa of negli¬ 
gence in a negligence case is so fund¬ 
amental an error as to command at¬ 
tention of court of appeals with or 
without an objection. 

D.C.—A-P Corp. v. Caporalettl, 240 
F.2d 63, 99 U.S.APP.D.C. 367. 

Plain error held not ^own 
(1) Giving instruction. 

U.S.—Sadacca v, Nylonet Corp., C.A. 
Fla., 254 F.2d 238, certiorari de¬ 
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nied 79 S.Ct. 40, 358 U.S. 824, 3 L. 
Ed.2d 64—Walker v. West Coast 
Fast Freight, Inc., C.A.Or., 233 F. 
2d 939—McDonald v. Pennsylvania 
R. Co., C.A.Pa., 210 F.2d 624. 

(2) Failure to give requested in¬ 
struction. 

U.S.—Walker v. West Coast Fast 
Freight. Inc., C.A.Or., 233 F.2d 939 
—Jones V. Koma. Inc., C.A.Okl., 218 
P.2d 530. 

23.20 D.C.—Harlem Taxicab Ass'n 
V. Nemosh, 191 P.2d 469, 89 U.S. 
App.D.C. 123. 

23.25 U.S.—Troupe v. Chicago, Du¬ 
luth & Georgian Bay Transit Co., 
C.A.N.Y., 234 P.2d 253. 

D.C.—Montgomery v. Virginia Stage 
Lines. 191 F.2d 770, 89 U.S.App.D. 
C. 213—Shokuwan Shimabukuro v. 
Higeyoshi Nagayama, 140 F.2d 13, 
78 U.S.App.D.C. 271, certiorari de¬ 
nied 64 S.Ct. 1270, 322 U.S. 755, 88 
L.Ed. 1584. 

23.30 U.S.—Troupe v, Chicago, Du¬ 
luth & Georgian Bay Transit Co., 
C.A.N.Y., 234 F.2d 253. 

23.35 U.S.—Callwood v. Callwood, C. 
A.Virgin Islands, 233^.2d 784. 

23.40 U.S.—Troupe v. Chicago, Du¬ 
luth & Georgian Bay Transit Co„ 
C.A.N.Y., 234 F.2d 253, 

23.50 U.S.—C. B. Snyder Realty Co. 
V. Sherrill-Noonan, Inc., C.A.Pa., 
261 F.2d 269—Federated Mut. Im¬ 
plement & Hardware Ins. Co. v. 
Fairfax Equipment Co., C.A.Okl., 
261 P.2d 207—Ford v. United Gas 
Corp., C.A.Miss., 264 r.2d 817, cer¬ 
tiorari denied 79 S.Ct. 40, 358 U.S. 
824, 3 L.Ed.2d 64—-Nesbit v. Ever- 
ette, C.A.Fla., 243 F.2d 69—Hayes 
V. U. a, C.A.Utah, 238 F.2d 818, 
certiorari denied 77 S.Ct. 1280, 353 
U.S. 983, 1 L.Ed.2d 1142—Want- 
land V. Illinois Cent. R. Co., C.A. 
Ill., 237 F.2d 921—Walker v. West 
Coast Fast Freight, Inc., C.A.Or., 
233 F.2d 939—Garden City Co. v. 
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inherently wrong or erroneous,ordinarily a based,and state the matters objected to and 
general objection or exception to a charge is not the grounds for the objection sufficiently distinctly 

sufficient to require consideration on appeal of er- to afford the trial court an opportunity to correct 

ror in a specific instruction,23-54 and usually the errors in the instructions if any existed and 

objection must specifically and definitely point out no grounds other than those specified will be consid- 


the particular ground or grounds 

Bentrup, C.A.Kan., 228 F.2d 334— 
Persons v. Gerlinger Carrier Co., 
C.A.Or., 227 F.2d 337—Solorio v. 
Atchison, T. & S. F. Ry. Co., C.A. 
Okl., 224 P.2d 644—Giacalone v. 
Raytheon Mtg. Co., C.A.Mass., 222 
F.2d 240—Ditter v. Yellow Cab Co., 
C.A.Ill., 221 F.2d 894—Hidden v. 
Mutual Life Ins. Co. of N. Y., C.A. 
Md., 217 F.2d 818—Thorp v. Ameri¬ 
can Aviation & General Ins. Co., C. 
A.Pa., 212 P.2d 821—Lang v. Rog- 
ney, C.A.Minn., 201 F.2d 88—Kan- 
atser v. Chrysler Corp., C.A Okl., 
199 F.2d 610, certiorari denied 73 
S.Ct. 388, 344 U.S. 921, 97 L.Kd. 
710—Garden City Co. v. Burden, C. 
A.Kan., 186 P.2d 651—O’Connell v. 
Naess, C.A.N.Y., 176 F.2d 138—No- 
vick V. Gouldsberry, C.A.Alasko. 
173 F.2d 496—Comparet v. U. S.. C. 
C.A.C 0 I 0 ., 164 F.2d 462—Delaware 
& H. R. Corporation v. Cottrell, 
C.C.A.Pa., 69 F.2d 195, certiorari 
denied 54 S.Ct. 719, 292 U.S. 638, 78 
L.Ed. 1490. 

3 C.J. p 846 note 79. 

23.62 U.S.—Casserly v. Wheeler, C. 

C.A.Cal., 282 F. 389. 

23.54 U.S.—Byrne v. Matezak, C.A. 
Pa., 264 P.2d 526, certiorari denied 
79 S.Ct. 24, 358 U.S. 816, 3 L.Ed. 
2d 58—Psinakis v. Psinakls, C.A. 
Pa., 221 F.2d 418—Lloyd v. Thom¬ 
as, C.A.Ind., 195 F.2d 486—Lum¬ 
bermens Mut. Cas. Co. V. Hutchins. 
C.A.La., 188 F.2d 214—Hansen v. 
St. Joseph Fuel Oil & Mfg. Co., C. 
A.Mo.. 181 F.2d 880, certiorari de¬ 
nied 71 S.Ct. 89, 340 U.S. 865, 95 
L.Ed. 633—Alaska Pac, Salmon Co. 

V. Reynolds Metals Co., C.C.A.N.Y., 
163 F.2d 643—Palmer v. Miller, C. 
C.A.Mo., 145 P.2d 926—Flint v. 
Youngstown Sheet & Tube Co., C.C. 
A.N.Y., 143 F.2d 923. 

23^6 U.S.—Pittman v. Harvey, C.A. 
Okl., 261 P.2d 44—Holliday v. 
Great Atlantic & Pacific Tea Co., 
C.A.MO., 266 P.2d 297—Western 
Machinery Co. v. Consolidated Ura¬ 
nium Mines. Inc., C.A.Utah, 247 F. 
2d 685—Sucher Packing Co. v. 
Manufacturers Cas. Ins. Co., C.A. 
Ohio, 246 P.2d 613, certiorari de¬ 
nied 78 S.Ct. 641, 866 U.S. 956, 2 
L.Ed. 631—^Miller v. Delaware, L. & 

W. R. Co., C.A.N.Y., 241 P.2d 116, 
certiorari denied 77 S.Ct. 1384, 364 
U.S. 923, 1 L.Ed.2d 1438—Want- 
land V. Illinois Cent. R. Co., C.A. 
Ill., 237 P.2d 921—Johnson v. Ches¬ 
apeake & O. Ry. Co., C.A.Ind., 227 
P.2d 858—O’Malley v. Cover, C.A. 
Neb., 221 P.2d 156—^American Pi- 


on which it is | ered by the court 

delity & Cas. Co. v. Drexler, C.A. 
La., 220 P.2d 930—Willits v. Yel¬ 
low Cab Co., C.A.Ill., 214 F.2d 612— 
Allen v. Nehson Dodd Produce Co., 
C.A.Okl., 207 F.2d 296—Massachu¬ 
setts Bonding & Ins. Co. v. Ray 
Dilschneider, Inc., C.A.Mo., 203 F. 
2d 556—Woodworkers Tool Works 
V. Byrne, C.A.Cal.. 191 F.2d 667— 
Trowbridge v. Abrasive Co. of 
Philadelphia, C.A.Pa., 190 P.2d 825 
—Hoag V. City of Detroit, C.A. 
Mich., 185 F.2d 764—Hansen v. St. 
Joseph Fuel Oil & Mfg. Co., C.A. 
Mo., 181 F.2d 880. certiorari denied 
71 S.Ct. 89. 340 U.S. 865, 95 L.Ed. 
633—St. Louis-San Francisco Ry. 
Co. V. Pas.smore, C.A.Ark., 177 F.2d 
550—O'Connell v. Naess, C.A.N.Y., 
176 F.2d 138—Novick v. Goulds¬ 
berry, C.A.Alaska, 173 F.2d 496— 
Jack V. Craighead Rice Mill Co., C. 
C.A.Ark., 167 F.2d 96, certiorari de¬ 
nied 68 S.Ct. 1340, 334 U.S. 829, 92 
L.Ed. 1756—Shevlin-Hixon Co. v. 
Smith, C.C.A.Or., 166 P.2d 170— 
Thiel v. Southern Pac. Co., C.C.A. 
Cal., 149 F.2d 783, reversed on other 
grounds 66 S.Ct. 984, 328 U.S. 217, 
90 L.Ed. 1181, 3 66 A.L.R. 1412— 
Krug V. Mutual Ben. Health & Ac¬ 
cident Ass’n, C.C.A.Mo., 120 F.2d 
296—Husky Refining Co. v. Barnes, 

C C.A.Idaho, 119 F.2d 716, 134 A.L. 
R. 1221—Ralston Purina Co. v. No¬ 
vak, C.C.A.Neb., Ill P.2d 631— 
Compagnie GOn^rale Transatlan- 
tique V. Tawes. C.C.A.Canal Zone, 
111 F.2d 92, certiorari denied 61 S. 
Ct. 46, 311 U.S. 678, 86 L.Ed. 437— 
Hazeltine v. Johnson, C.C.A.Mont., 
92 P.2d 866—Pacific Alaska Air¬ 
ways V. Mahan, C.C.A.Alaska, 89 P. 
2d 255, certiorari denied Pacific 
Alaska Airways v. Mahan, 58 S.Ct. 
19, 302 U.S. 700, 82 L.Ed. 641—U. S. 

V. Baker, C.C.A.Idaho, 73 F.2d 691— 
Standard Accident Ins. Co. v. Van 
Altena, C.C.A.Wis., 67 P.2d 836— 
Order of United Commercial Trav¬ 
elers of America v. Greer, C.C.A. 
Okl., 43 F.2d 499—Alaska Treadwell 
Gold Mining Co. v. Mugford, C.C.A. 
Alaska, 270 P. 763—^AI. G. Barnes 
Show Co. V. Eichelbargor, C.C.A. 
Wash., 269 P. 132—Buckeye Cotton 
Oil Co. v. Sloan, Tenn., 250 P. 712, 
163 C.C.A. 44—Campbell v, Krauss, 
Pa., 249 F. 670, 161 C.C.A. 680— 
Southern Pac. Co. v. Stewart, Arlz., 
233 P. 966, 147 C.C.A. 630, error dis¬ 
missed 38 S.Ct. 130, 245 U.S. 359, 62 
L.Ed. 346, reversed on other 
grounds 39 S.Ct. 139, 248 U.S. 446, 
63 L.Ed. 360—^Atlas Portland Ce¬ 
ment Co. V, Hagen, Mo.. 233 P. 24, 
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of appeals.23-60 

147 C.C.A. 94, certiorari denied 37 S, 
Ct. 15, 242 U.S. 631. 61 L.Kd. 537. 
D.C.—Martin v. Washington Times 
Co., 89 F.2d 230, 67 App.D.C. 11— 
Walsh V. Rosenlierg. 81 F.2d 559, 

65 App.D.C. 157, ceitiorari denied 

66 S.Ct. 747, 298 U.S. 663, 80 L.Ed. 
1388. 

3 C.J. p 846 note 76. 

Held intnffleient 

(1) A proffered erroneous in.struc- 
tion was ineffectual a.s an exception 
or statement of reasons to charge a.s 
a whole. 

U.S.—^Walton V. Owens, C.A.Miss., 244 
F.2d 383, rehearing denied 249 F.2d 
314. 

(2) An exception to the refusal of 
the court to give defendant’s request 
for enumerated instructions from one 
to fifty-seven in so far as they were 
not given was insufficient for failure 
to comply with the federal rule, in 
that there was a complete failure to 
point out to the court di.stinctly which 
of a large number of requests or parts 
thereof had not, in the opinion of 
counsel, been substantially embodied 
in the charge. 

U.S.—Marshall v. Nugent, C.A.N.H., 
222 P.2d 604, 68 A.L.R.2d 261. 
Motion for directed verdict 

In personal injury suit, plaintiff's 
motion at close of all evidence for 
directed verdict on i.ssues of defend¬ 
ant’s negligence and plaintiff’s con¬ 
tributory negligence did not serve 
purpose of objection to instruction to 
jury on issue of contributory negli¬ 
gence, where motion did not state 
or suggest grounds therefor. 

U.S.—Miller v. New York Cent. R. 
Co., C.A.Ind., 239 F.2d 10. 

23.58 U.S.—Holliday v. Great At¬ 
lantic & Pacific Tea Co., C.A.Mo, 
266 P.2d 297—Franklin v. Shelton, 
C.A.Okl., 260 P.2d 92, certiorari de¬ 
nied 78 S.Ct. 644, 356 U.S. 959, 2 
L.Ed.2d 633—Biggans v. Hajoca 
Corp., C.A.Pa., 186 F.2d 982—Jack 
v. Craighead Rice Mill Co., C.C.A. 
Ark., 167 P.2d 96, certiorari denied 
68 S.Ct. 1340, 334 U.S. 829, 92 L.hld. 
1766—^Waters v. Kings County 
Trust Co., C.C.A.N.Y., 144 F.2d 680, 
certiorari denied 66 S.Ct. 121, 323 
U.S. 769, 89 L.Ed. 616, rehearing de¬ 
nied 66 S.Ct. 276, 323 U.S. 817, 89> 
L.Ed. 649. 

83.60 U.S.—Butler v. New York 
Cent. R. Co., C.A.Ind., 263 F.2d 281 
—Texas Plastics, Inc. v. Roto-Lith, 
Limited, C.A.Tex., 260 P.2d 844, cer¬ 
tiorari denied 78 S.Ct. 996, 366 U.S. 
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A material misdirection in the charge will be re¬ 
viewed on i)roper and timely objection alone, without 
any request having been made for a correct in- 
•struction,23 62 usually a failure to instruct will 
not be reviewed unless a proper request has been 
made and refused ;23.64 unless proper exception 

•or objection has been taken below to the failure to 
grant requests, or to irregularities in giving them. 


such matters will not be considered in the court of 
appeals.23.66 jf instructions given are correct 
as far as they go, error cannot be assigned to the 
omission of the court to instruct on all points in¬ 
volved in the case if the attention of the court has 
not been directed thereto by special requests for in¬ 
structions on those points.23.68 Requests must usual- 


9.57, 2 L.Kd.2d 1066—Nephi Process- 
injr Plant, Inc. v. Talbott, C.A.Utah, 
247 F.2d 771—Sucher Packing Co. 
V. Manufacturers Cas. Ins. Co., C.A. 
Ohio, 24.5 F.2d 513, certiorari de¬ 
nied 78 S.Ct. 641, 355 U.S. 95G. 2 
Li. Ed.2d .531—Josephson v. Ameri¬ 
can Emp. Ins. Co , C.A.La., 231 P.2d 
416—Bailey v. Baltlmoro & O. R. 
Co., C.A.N.Y.. 227 F.2d 344—White 
Auto Stores v. Reyes. C.A.N.M., 223 
F.2d 298—Sinclair Refining Co. v. 
Howell, C.A.Ala., 222 F.2d 637—An¬ 
ton V. Montgomery Ward & Co.. C. 
A.Vt., 199 F.2d 661—W. T. Grant 
Co. V. Karren. C.A.Utah, 190 F 2d 
710—Fritz V. Penn.sylvania R. Co., 
C.A.Ill., 18.5 P.2d 31—Hansen v. St. 
Joseph Fuel Oil & Mfg. Co., C.A. 
Mo, 181 F.2d 880, certiorari denied 
71 S.Ct. 89. 340 U.S. 86.5. 95 L.Ed. 
6.3.3—Christensen v'. Trotter, C.A. 
Ariz., 171 F.2d 66—Kortz v. Guard¬ 
ian Life Ins. Co. of America, C.C.A. 
Colo., 144 F.2d 676, certiorari denied 
65 S.Ct. 63. 323 U.S. 728, 89 L.Kd. 
584—Newman v. Clayton F. Sum- 
my Co., C.C.A,N.Y., 133 F.2d 466— 
Emanuel v. Kansas City Title & 
Trust Co., C.C.A.Mo., 127 F.2d 175 
—Wiggins Ferry Co. v. Levinson, 
Mo., 211 F. 122, 127 C.C.A. 620— 
Holmes v. Montauk Steamboat Co., 

N.Y., 93 F. 731, 35 C.C A. 666. 
D.C.—AValsh v. Rosenberg, 81 F.2d 
.559, 66 App.D.C. 157, certiorari de¬ 
nied 56 S.Ct. 747, 298 U.S. 663, 80 
li.Ed. 1388. 

3 C.J. p 846 note 75. 

23.62 U.S.—Brabham v. State of Mis¬ 
sissippi, for Use of Smith, C.C.A. 
Miss., 96 F.2d 210, rehearing denied 
97 F.2d 251, certiorari denied State 
of Mississippi for Use of Smith v. 
Brabham, 69 S.Ct. 103, 306 U.S. 636, j 
83 L.Ed. 409. 

23.64 U.S.—Brown v. Moore, C.A.Pa., | 
247 F.2d 711, certiorari denied 78 
S.Ct. 148. 366 U.S. 882, 2 L.Ed.2d 
112—^Western Machinery Co. v. 
Consolidated Uranium Mines. Inc., 
C.A.Utah, 247 F.2d 686—Stokes v. 
Continental Assur. Co., C.A.Pla., 242 
F.2d 893, certiorari denied 78 S.Ct. 
263, 366 U.S. 890, 2 L.Ed.2d 189— 
Miller v. New York Cent. R. Co., 
C.A.lnd., 239 F.2d 10—Chicago, R. I. 
& P. R. Co. V. Emery, C.A.Towa, 233 
F.2d 848—Popejoy v. Martin, C.A. 
Tex., 227 P.2d 199—Panther Oil & 
Grease Mfg. Co. v. Segerstrom, C. 
A.Wash., 224 F.2d 216—Comins v. 


Scrivener. C.A.N.M., 214 F.2d 810, 
46 A.L.R.2d 1—Lively v. Elkhorn 
Coal Co.. C.A.Ky., 206 F.2d 396— 
C. J. Peck Oil Co. v. Diamond, by 
Bond, C.A.Miss., 204 F.2d 179—R. 
Olsen Oil Co. v. Fidler, C.A.N.M., 
199 F.2d 868—Conry v. Baltimore & 

O. R. Co., C.A.Pa., 195 F.2d 120— 
Phillips Petroleum Co. v. Hardee, C. 
A.La., 189 P.2d 205—Guido v. Hud¬ 
son Transit Lines, C.A.N.J., 178 F. 
2d 740—Stilwell v. Hertz Drivur- 
self Stations, C.A.Pa., 174 F.2d 
714—Pan-American Life Ins. Co. v. 
Fowler, C.A.Fla., 174 F.2d 199— 
Cafasso v. Pennsylvania R. Co., C. 
A.Pa., 169 F.2d 451—Home Ins, Co. 
of N. Y. v. Tydal Co., C.C.A.Tex., 
1.52 F.2d 309, rehearing denied 157 
F.2d 851—Bereut v. Park, Benziger 
& Co., C.C.A.Cal.. 160 F.2d 731— 
Tucker v. Loew’s Theatre & Realty 
Corp., C.C.A.N.Y., 149 F.2d 677—Van 
House V. Acorn Steel Co., C.C.A. 
Pa., 144 F.2d 204—Feldmann v. 
Connecticut Mut. Life Ins. Co. of 
Hartford, Conn., C.C.A.Mo., 142 F.2d 
628—Mill Owners Mut. Fire Ins. Co. 
V. Kelly, C.C.A Mo., 141 F.2d 7C.3— 
Puget Sound Power & Light Co. v. 
Public Utility Dist. No. 1 of What¬ 
com County, C.C.A.Wash., 123 F.2d 
286, certiorari denied 62 S.Ct, 798, 
315 U.S. 814, 86 L.Ed. 1212—State 
Automobile Mut. Ins. Co. of Colum¬ 
bus, Ohio V. York. C.C.A.N.C., 104 
F.2d 730, certiorari denied 60 S.Ct. 
120, 308 U.S. 591, 84 L Ed. 495— 
Ohmer v. Allen, C.C.A.Ohio, 79 F. 
2d 942. 

Beuewal of reguest 

Where, at time a question was 
asked of plaintiff on cross-examina¬ 
tion and objection su.stained, plain¬ 
tiff’s counsel requested court to in¬ 
struct jury to disregard any infer¬ 
ence which might be drawn from the 
question, and court replied that it 
did not do that during course of trial 
and suggested that counsel make a 
memorandum and call the matter to 
attention of court at time the general 
instructions were given, and that the 
instruction would then be given, al¬ 
leged error in failing to give such in¬ 
struction was waived by plaintiff’s 
counsel who failed to renew the re¬ 
quest at time general instructions 
were given. 

U.S.—Dyess v. W. W. Clyde & Co., 
C.C.A.Utaii, 132 F.2d 972. 

83.66 U.S.—Ziegler v. Akin, C.A.Kan., 
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261 F.2d 88—Franklin v. Shelton, 
C.A.Okl., 250 P.2d 92. certiorari de¬ 
nied 78 S.Ct. 544, 366 U.S. 969, 2 
L.Ed.2d 633—Justheim Petroleum 
1 Co. V, Hammond, C.A.Utah, 227 P. 
2d 629—Kane v. American Tankers 
Corp. of Del., C.A.N.Y., 219 F.2d 
637—Parker v. Gordon, C.A.Mass., 
178 F.2d 888—Finn v. Wood, C.A.N. 
Y., 178 P.2d 583—Kinser v. Riss & 
Co., C.A.Ill., 177 P.2d 316—Stueber 
v. Admiral Corp., C.A.Ill., 171 F. 
2d 777, certiorari denied 69 S.Ct. 
891, 336 U.S. 961. 93 L.Ed. 1113— 
Dommer v. Pennsylvania R. Co., C. 
C.A.lnd., 156 F.2d 716—Bereut v. 
Park, Benziger & Co., C.C.A.Cal., 
150 F.2d 731—^Williams v. Powers, 
C.C.A.Ohio. 135 F.2d 153—Reeve 
Bros. V. Guest, C.C.A.Ga., 131 P.2d 
710, reversed on other grounds 132 
F.2d 778—Glynn v. May, C.C.A.Wis., 
271 F. 464. 

D.C.—Frasca v. Howell, C.A., 182 F. 

2d 703, 87 U.S.App.D.C. 62. 

Failure to except to oharge 
Where appellant took no exception 
to charge to jury, failure to charge 
as requested was not assignable as 
error. 

U.S.—Maupin v. Erie R. Co., C.A.N.Y.. 
245 F.2d 461—Jones v. Koma, Inc., 
C.A.Okl., 218 F.2d 630—Southern 
Pac. Co. V. Guthrie, C.A.Cal., 180 

P.2d 296, opinion adhered to 186 
F.2d 926, certiorari denied 71 S.Ct. 
614, 341 U.S. 904, 96 L.Ed. 1343. 
23.68 U.S.—Turner Const. Co. v. 
Houlihan, C.A.R.I., 240 P.2d 435—’ 
Atchison, T. & S. F. R. Co. v. An¬ 
drews, C.A.N.M., 211 P.2d 264— 

Smith V. Welch, C.A.Okl., 189 F.2d 
832—Lumbermens Mut. Cas. Co. v. 
Hutchins. C.A.La., 188 F.2d 214— 
Parker v. Gordon, C.A.Mass., 178 P. 
2d 888—Sutton v. Public Service 
Interstate Transp. Co., C.C.A.N.Y., 
157 F.2d 947—Moyle v. National 
Petroleum Transport Corp., C.C.A. 
N.Y., 150 F.2d 840, certiorari denied 
67 S.Ct. 870, 330 U.S. 828, 91 L. 
Ed. 1277—Tucker v. Loew’s Theatre 
& Realty Corp., C.C.A.N.Y., 149 F. 
2d 677—^Krug v. Mutual Ben. 
Health & Accident Ass’n, C.C.A.Mo., 
120 P.2d 296—McVeigh v. McGur- 
ren, C.C.A.I11.. 117 P.2d 672, cer- 
tiorari denied 61 S.Ct. 960, 313 U. 
S. 573, 86 L.Ed. 1681—Armit v. 
Loveland, C.C.A.Pa., 115 F.2d 308— 
Travelers Indemnity Co. v. Plym¬ 
outh Box & Panel Co., C.C.A.N.C., 
99 F.2d 218—Jasper County Lumber 
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ly be in proper form, 23.70 but may be sufficient even 
though subject to some criticism.23.72 

Where it appears that the point urged on appeal 
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was called to the attention of the trial court in such 
manner as clearly to advise it as to the question of 
law involved, that is sufficient,23.74 but where, after 


Co. V. McNeil, C.C.A.Tex., 76 F.2d 
207, certiorari denied 55 S.Ct. 923, 
295 U.S. 764, 79 L.Ed. 1705—Garrett 
Const. Co. V. Aldridg-e, C.C.A.Ark., 
73 F.2d 814—Chesapeake & O. Ry. 
Co. V. Thomason, C.C.A.Ky., 70 F.2d 
860—Lindback v. Milter, C.C.A.Pa., 
70 F.2d 454—Delaware & H. R. Cor¬ 
poration V. Cottrell, C.C.A.Pa., 69 
F.2d 195, certiorari denied 54 S.Ct. 
719, 292 U.S. 638, 78 L.Ed. 1490— 
Yellow Cab Co. of Philadelphia v. 
Kelly, C.C.A.Pa., 62 P.2d 1032— 
Maryland Casualty Co. v. Kramer, 
C.C.A.Tex., 62 P.2d 295, certiorari 
denied 53 S.Ct. 403, 288 U.S. 611, 77 
L.Ed. 985—Railway Express Agen¬ 
cy V. Little. C.C.A.Pa., 60 F.2d 69. 
75 A.L.R. 963—McKay v. Mononga- 
hela Ry. Co.. C.C.A.Pa., 44 F.2d 160 
—Order of United Commercial 
Travelers of America v. Greer, C.C. 
A.Okl., 43 P.2d 499—Wrather v. 
Dempster Mill Mfg. Co.. C.C.A.Tex., 
37 F.2d 648—Hill v. New York Cent. 

R. Co., C.C.A.Ohio, 36 F.2d 30— 
Sacramento Suburban Fruit Lands 
Co. V. Fredericksen, C.C.A.Cal., 34 
F.2d 933—Mansfield Hardwood 
Lumber Co. v. Horton, C.C.A.Ark., 
32 P.2d 851—Herman Chemical Co. 
V. Burlington Industrial Alcohol 
Co., C.C.A.N.J., 9 F.2d 289—Coast S. 

S. Co. V. Brady, C.C.A.Ala., 8 P.2d 
16, certiorari denied 46 S.Ct. 103, 
269 U.S. 578, 70 L.Ed. 421—Wright 
V. Illinois Cent. R. Co., C.C.A.Ky., 6 
P.2d 877—Kingrcy v. New York, C. 
& St. L. R. Co., C.C.A.Ohio, 297 F. 
376—Franz Corporation v. Fifer, C. 
C.A.Mont., 295 F. 106—Tennessee, 
A. & G. R. Co. V. Drake, C.C.A.Ga., 
276 F. 393—Pennsylvania R. Co. v. 
Minds, Pa., 244 F. 53, 156 C.C.A. 481, 
affirmed 39 S.Ct. 631, 250 U.S. 368, 
63 L.Ed. 1039—Republic Iron & 
Steel Co. V. Hines, Ohio, 240 F. 77, 
153 C.C.A. 113—Arnold v. Horrigan, 
Mich., 238 F. 39, 161 C.C.A. 116— 
A1 verson v. Oregon-Washington R. 
& Nav. Co., Wash., 236 F. 331, 149 
C.C.A. 463—McBride v. Neal, Ill., 
214 F. 966, 131 C.C.A. 262. 

D.C.—Joyner v. George Washington 
University, C.A., 242 F.2d 37, 100 
U.S.App.D.C. 64. 

8 C.J. p 850 note 24, p 853 note 27. 

Clear latent and meaning of Fed¬ 
eral Sales of Civil Procedure, Rule 
61, 28 U.S.C.A., are that before a 
party can complain on appeal of the 
failure of the court to give a specific 
instruction, the party must show it 
requested that instruction. 

U.S.—Yoham v. RoseclifC Realty Co. 
C.A.N.J., 267 F.2d 9. 

23.70 U.S.—Jasper County Lumber 
Co. v. McNeil, C.C.A.Tex., 76 F.2d 
207—Indemnity Ins. Co. of North 


America v. Moses, C.C.A.Tex., 86 
F.2d 219. 

Written request 

Error will not ordinarily be pre¬ 
mised on failure to give an instruc¬ 
tion, where the practice of submitting 
desired instructions to the court in 
writing in advance of the trial's 
conclusion has not been followed. 
U.S.—Swiderski v. Moodenbaugh, C.C. 

A.Or., 143 F.2d 212. 

Bequest for erroneous instruction 

(1) Where plaintiff failed to re¬ 
quest instruction that he was not 
deemed to assume risk of unsea¬ 
worthy appliances in separate propo¬ 
sition but coupled request with one 
for erroneous instruction that ship¬ 
owner was liable to plaintiff if he 
was injured as a result of unsea- 
worthlness, even if unseaworthiness 
was attributable to negligence of his 
fellow workers, plaintiff was not in a 
position to complain on appeal of 
trial Judge's refusal to Instruct that 
he would not be deemed to have as¬ 
sumed risk of unseaworthy applianc¬ 
es. 

U.S.—Blankenship v. Ellcrman's Wil¬ 
son Line New York, Inc., C.A.Md., 
265 F.2d 465. 

(2) In action for death of husband 
when wife drove automobile in which 
he was a passenger, where defendant 
requested court to rule as a matter 
of law that wife’s negligence must 
be Imputed to husband and court 
ruled that her negligence must not be 
so imputed and defendant did not re¬ 
quest that husband's responsibility 
for wife’s negligence be submitted to 
Jury and induced court to exclude 
plaintiff’s evidence on question 
whether husband had transferred con¬ 
trol to wife. Judgment awarding re¬ 
covery for husband's death would be 
affirmed even though neither the re¬ 
quested ruling nor the ruling made 
stated correct propositions. 

D.C.—Capital Transit Co. v. Simpson, 
235 P.2d 625, 98 U.S.App.D.C. 298, 
certiorari denied 77 S.Ct. 103, 352 
U.S. 882, 1 D.Ed.2d 81. 

23.72 U.S.—Green v. Reading Co., C. 
A.Pa., 183 F.2d 716—Reeve Bros. v. 
Guest, C.C.A.Ga., 132 F.2d 778. 

23.74 U.S.—Messer v. L. B. Foster 
Co., C.A.Tex., 264 F.2d 412—^Ameri¬ 
can Alliance Ins. Co. v. Keleket X- 
Ray Corp., C.A.Ohio, 248 P.2d 920— 
Hasselbrink v. Speelman, C.A.Ohio, 
246 F.2d 34—Hrabak v. Madison 
Gas & Elec. Co., C.A.Wls., 240 P.2d 
472—Turner Const. Co. v. Houlihan, 
C.A.R.I., 240 F.2d 435—U. S. v. 
General Motors Corp., C.A.Del., 226 
F.2d 745—Louisville & N. R. Co. v. 
Farmer, C.A.Tenn., 220 F.2d 90, 
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rehearing denied 224 F.2d 699— 
Kentucky Trust Co v. Glenn, C.A. 
Ky., 217 P.2d 462—Thomas v. Union 
Ry. Co., C.A.Tenn., 216 F.2d 18— 
Fuller V. King, C.A Mich., 204 F.2d 
686—Couto V. United Fruit Co., 
C.A.N.Y., 203 F.2d 456—Keen v. 
Overseas Tankshlp Corp., C.A.N.Y., 
194 F.2d 616, certiorari denied 72 S. 
Ct. 1061, 343 U.S. 966, 96 L.Ed. 1363 
—Smith V. Gay, C.A.Va., 190 F.2d 
719—Lumbermens Mut. Cas. Co. v. 
Hutchins, C.A.La., 188 P.2d 214— 
Pierro v. Carnegie-Illinois Steel 
Corp., C.A.Pa., 186 F.2d 76—Green 
V. Reading Co., C.A.Pa., 183 F.2d 
716—Cal-Bay Corp. v. U. S., C.C.A. 
Cal., 169 F.2d 16, certiorari denied 
69 S.Ct. 134, 336 U.S. 859, 93 L.Ed. 
406—Hower v. Roberts, C.C.A.Mo., 
153 F.2d 726—Balchunas v. Palmer, 
C.C.A.N.Y., 161 F.2d 842—Alcaro v. 
Jean Jordeau, Inc., C.C.A.N.J., 138 
F.2d 767—Williams v. Powers, C.C. 
A.Ohlo, 136 F.2d 153—Sweeney v. 
United Feature Syndicate, C.C-A.N. 
Y., 129 F.2d 904. 

Oral request 

It was within province of court of 
appeals to consider failure to give an 
appropriate charge where there had 
been an oral request for such charge, 
notwithstanding failure to make a 
written request for such charge as 
provided for by rule or customary 
practice. 

U.S.—Sharp v. Root, C.A.Tex., 240 F. 
2d 619—Swiderski v. Moodenbaugh, 
C.C.A.Or., 143 F.2d 212. 

Statement by court 
Where district court, after defend¬ 
ants in tort action submitted re¬ 
quested charges to Jury, including 
charge as to punitive damages, stated 
that record might show that parties 
had exceptions to given and refused 
charges and could assign objections 
thereto at appropriate time, there 
was sufficient compliance with federal 
civil procedure rule to allow defend¬ 
ant to assign refusal of such charge 
on punitive damages as error. 

U.S.—Kellte Products v. Binzel, C.A. 
Ala., 224 P.2d 131. 

Motion for directed verdict is not 

necessary or appropriate to obtain a 
review of the objection that a por¬ 
tion of the charge should not have 
been given as there was no evidence 
on which it could be based. 

U.S.—O. J. Moore Grocer Co. v. Pa¬ 
cific Rice Mills, C.C.A.Iowa, 296 F. 
828. 

Repetition of objection unnecessary 

Where trial Judge never took any 
action or position after plaintiff’s 
original objection to instruction, the 
objection was sufficiently preserved 
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appellant has objected to the original charge, the 
court has given clarifying instructions, further ob¬ 
jections may be necessary to bring before the court 
of appeals other criticisms of the charge.23.76 

§ 292(15).-Trial, Verdict, Find¬ 

ings, Judgment, and Costs 

Review may not ordinarily be had of a contention of 


error not property and timely raleed below aa to Irregular* 
Itlee In the trial, verdict, findings, Judgment, and coats. 

As a general rule, review may not be had in the 
court of appeals of a contention of error not prop¬ 
erly and timely raised below as to irregularities in 
the conduct and deliberations of the jury,^^ the 
form or sufficiency of the verdict,25 trial, decision, 
and findings by the court without a jury,2® the 


although it was not reasserted at end 
of discussion on the original objec¬ 
tion 

U.S—Moreau v. Pennsylvania R. Co., 
C.C.A.Pa., 166 F.2d 543. 

Question properly preserved for re¬ 
view 

(1) Where plaintiff informed court 
that he considered question one of 
law for court but. after court had 
replied that it was question of fact, 
stated that instruction thereon should 
be given as drafted, question of pro¬ 
priety of submitting the issue to Jury 
w’as properly preserved by plaintiff 
for review. 

U.S—Irvin Jacobs & Co. v. Fidelity 
& Deposit Co. of Md,, C.A.Ill., 202 
r.2d 794, 37 A.L.R.2d 889. 

(2) Vessel owner sued by seaman 
for personal injuries suffered while 
moving tarpaulin sufficiently called to 
court's attention tho alleged error in 
submitting to jury the issue of neg¬ 
ligence of seaman at other end of tar¬ 
paulin in dropping the tarpaulin by 
stating that owner’s motion for di¬ 
rected verdict preserved owner’s posi¬ 
tion that dropping of canvas did not 
constitute negligence. 

U.S.—Rosenquist v. Isthmian S. S, 
Co., C.A.N.T.. 205 F.2d 486. 

(3) It is sufficient that request for 
Instruction was made before case 
was submitted to jury, and that dis¬ 
trict court considered request and 
ruled on it, and that plaintiff saved 
exception when district court gave no 
instruction on the subject of the re¬ 
quest. 

U.S.—Peterson v. Sheridan, C.C.A. 
Iowa, 115 F.2d 121. 

23.73 U.S.—^New York Life Ins, Co. 
V. Schlatter, C.A.Mlss., 203 F.2d 
184. 

24. U.S.—Lohman v. Stockyards 
Loan Co.. Okl., 243 F. 617, 166 C. 
C.A. 215, certiorari denied 38 S.Ct. 
134, 246 U.S. 668, 62 L.Ed. 639. 

Held not plain error 

In action for injuries sustained hy 
pedestrian when struck by automo¬ 
bile, where trial judge permitted jury 
to take Into the jury room, a type¬ 
written copy of two sections of the 
state traffic laws which had been read 
to the jury by the trial judge In the 
course of his charge and both parties 
consented, there was no plain error 
which the appellate court should no¬ 


tice in the interest of justice irrespec- j 
tive of objection below. 

U.S.—Fei-Man Tzu v. Robertson, C.A. 

Md., 256 F.2d 578. 

Timellneee of objection 

In brakeman’s personal injury ac¬ 
tion against railroad, where defend¬ 
ant’s counsel, on observing person 
talking with jurors, requested trial 
court to instruct such person to stop 
and, at completion of case, questioned 
jurors as to what such person had 
said and then asked to have verdict 
set aside and new trial granted, de¬ 
fendant did not waive Its objection by 
failing Immediately to move for new 
trial, in absence of showing that de¬ 
fendant’s counsel had knowledge of 
contents of the conversation prior to 
questioning of jurors. 

U.S.—Texas & N. O. R. Co. v. Under¬ 
hill, C.A.Tex., 234 F.2d 620, 64 A.L. 

R, 2d 152. 

25. U.S,—Wong V. Swler, C.A.Wash., 
267 F.2d 749—Halprln v. Mora, C.A. 
Pa., 231 F.2d 197—^Huse v. Consoli¬ 
dated Freightways, C.A.Wis., 227 F. 
2d 425—Mickey v. Tremco Mfg. Co., 
C.A.Wis., 226 F.2d 956—Boudreaux 
v. Missis.sippl Shipping Co., C.A.La., 
222 F.2d 954—^White Auto Stores v. 
Reyes, C.A.N.M., 223 F.2d 298— 
Boise Payette Lumber Co. v. Lar¬ 
sen, C.A.Idaho. 214 F.2d 373, 46 A. 
L.R.2d 1038—Bradley Min. Co. v. 
Boice, C.A.Idaho. 194 F.2d 80. cer¬ 
tiorari denied 72 S.Ct. 1033, 343 U.S. 
941, 96 L.Ed. 1347, motion denied 
198 P.2d 790, vacated on other 
grounds 73 S.Ct. 797, 346 U.S. 932, 
97 L.Ed. 1361, rehearing denied 205 
F.2d 937, certiorari denied 74 S.Ct. 
125, 346 U.S. 874, 98 L.Ed. 382— 
Strika V. Netherlands Ministry of 
Traffic, C.A.N.Y., 185 F.2d 666, cer¬ 
tiorari denied 71 S.Ct. 614, 341 U. 

S. 904, 95 L.Ed. 1343—Reno Sales 
Co. V. Pritchard Industries, C.A.Ill., 
178 F.2d 279—^Kortz v. Guardian 
IJfe Ins. Co. of America, C.C.A. 
Colo., 144 F.2d 676, certiorari de¬ 
nied 66 S.Ct. 63, 323 U.S. 728, 89 
L.Ed. 584—^Western Fire Ins. Co. 
of Fort Scott, Kan. v. Word, C.C.A. 
Tex., 131 F.2d 641—Reidy v. Myntti, 
C.C.A.Alaska, 116 F.2d 726—United 
Firemen’s Ins. Co. of Philadelphia 
V. Jose Rivera Soler & Co., C.C.A. 
Puerto Rico, 77 F.2d 891—Wash¬ 
burn V. Douthlt, C.C.A.Ark., 73 F. 
2d 23—^Dobbins v. U. S., C.C.A.Cal., 
47 F.2d 887—Schneider Brewing Co. 
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V. American Ice-Mach. Co., Colo., 77 
P. 138, 23 C.C.A. 89. 

In absence of motion for mistrial, 
a party cannot await the outcome of 
the jury’s action and then claim prej¬ 
udice from an unfavorable verdict. 
U.S.—Fleming v. Lawson, C.A.Wyo., 
240 F.2d 119. 

26. U.S.— American Pac. Dairy Prod¬ 

ucts, Inc. v. Slciliano, C.A.Guam, 
235 F.2d 74—Archer v. U. S., C.A. 
Cal., 217 F.2d 648, certiorari denied 
76 S.Ct. 441, 348 U.S. 953, 99 L.Ed. 
745_-.White V. Creedon, C.C.A.Okl., 
162 F.2d 904—Mauro v. Rodriguez, 
C.C.A.Puerto Rico, 135 F.2d 665— 
Omaha Hardwood Lumber Co. v. J. 
H. Phipps Lumber Co., C.C.A.Ark., 
135 P.2d 3—Shira v. New York 
Life Ins. Co., C.C.A.Okl., 90 F.2d 
963—Solomon v. Benjamin, C.C.A. 
Ill., 75 F.2d 664, certiorari denied 
65 S.Ct. 831, 295 U.S. 749, 79 L.Ed. 
1694—McCandloss v. Haskins, C.C. 
A.S.D., 28 F.2d 693—Commonwealth 
Casualty Co. v. Aichner, C.C.A.Mo., 
18 F.2d 879, certiorari denied Aich¬ 
ner v. Commonwealth Casualty Co., 
48 S.Ct. 117, 275 U.S. 566, 72 L.Ed. 
424. 

Findings of fact and conclusions of 
law 

(1) As a rule, only objections to 
the findings of fact or conclusions of 
law, or to the want thereof, which 
have properly been brought to the 
attention of the trial court will be 
considered on appeal. 

U.S.—Jackson County v. Alton R. Co., 
C.C.A.Mo., 106 F.2d 633, certiorari 
denied Alton R. Co. v. Jackson 
County, Mo., 60 S.Ct. 176, 308 U.S. 
610, 84 L.Ed. 610—Hill v. Ohio Cas¬ 
ualty In.s. Co., C.C.A.Tenn., 104 F. 
2d 695—Esso, Inc. v. Standard Oil 
Co., C.C.A.MO., 98 P.2d 1—Becher- 
Barrett-Lockerby Co, v. Northern 
Pac. Ry. Co., C.C.A.Mlnn.. 89 P.2d 
752—Klineline v. U. S., C.C.A.Ky., 
86 F.2d 628—Kelley v. U. S., C.C. 
A.Ky., 86 P.2d 568—National Car¬ 
bon Co. V. Richards & Co„ C.C.A. 
Conn., 86 F.2d 490—Lando v. Equi¬ 
table Life Assur. Soc. of U. S., C.C. 
A.Cal., 84 F.2d 640—^Aro Equipment 
Corporation v. Herrlng-Wissler Co., 
C.C.A.Iowa, 84 F.2d 619—Seaboard 
Surety Co. v. U. S. for Use and 
Benefit of Marshall-Wells Co., C.C. 
A.Idaho, 84 F.2d 348—HugUn v. H. 
M. Byllesby Co., C.C.A.Iowa. 72 P 
2d 841—Hawthorne v. Bankers' 
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findings or report of a referee, master, or similar I of the relief granted,^8 the judgment, order, or 
officer,27 the amount of the recovery or the extent | decree in general,29 or as to irregularities in respect 


Life Co., C.C.A.MO.. 63 F.2d 971—In i 
re Wisconsin Refining Corporation, 
C.C.A.Wis., 63 F.2d 159—Thomas E. 
Basham Co. v. Lucas, C.C.A.Ky., 30 
P.2d 97—Macomber v. Goldthwalte, 
C.C.A.Or., 22 F.2d 638—Denver Live 
Stock Commission Co. v. Lee, C.C.A. 
Colo., 18 F.2d 11, rehearing denied 
20 P.2d 631—Wulfsohn v. Russo- 
Asiatic Bank, C.C.A.China, 11 F.2d 
715—Calaf v. Fernandez, Puerto 
Rico, 239 F. 796, 162 C.C.A. 681— 
Phoenix Securities Co. v. Dittmar, 
Cal., 224 F. 892, 140 C.C.A. 336— 
Hosier v. Ireland, Colo., 219 F. 489, 
135 C.C.A. 201—National Surety Co. 
v. U. S., Colo., 200 F. 142, 118 C.C.A. 
360. 

3 C.J. p 870 note 4. 

(2) Under Federal Rules of Civil 
Procedure, Rule 52, 28 U.S.C.A., re¬ 
quests for findings are not necessary 
for purposes of review. 

U.S.—Lipman v. Arlington Seating 
Co., C.A.Ill., 192 F.2d 93—Monaghan 
v. Hill, C.C.A.Ariz., 140 F.2d 31— 
U. S. V. Boston & M. R. R., C.C.A. 
Mass., 117 F.2d 424—Drybrough v. 
Ware, C.C.A.Ky., Ill F,2d 548— 
Peebles v. Prudential Ins. Co. of 
America, C.C.A.Ohlo., 110 F.2d 76— 
Jackson County v. Alton R. Co., C. 
C.A.Mo., 105 P.2d 633, certiorari de¬ 
nied Alton R. Co. v. Jackson Coun¬ 
ty, Mo., 60 R.Ct. 176, 308 U.S. 610, 84 

L.Ed. 610—Hill V. Ohio Casualty 
Ins. Co., C.C.A.Tcnn., 104 F.2d 695 
—Stoltz V. U. S., C.C.A.Mont., 99 
F.2d 283. 

D.C.—Fleming v. Van Der Loo, 160 
F.2d 906, 82 U.S.App.D.C., 74. 

(3) The substance of previous 
practice is retained, however, since it 
is also required that a party make 
known to the court the action he de¬ 
sires taken or his objection to that 
taken by the court and his ground 
therefor. 

U.S.—Drybrough v. Ware, C.C.A.Ky., 
Ill F.2d 548. 

D.C.—Fleming v. Van Der Loo, supra. 

(4) In suit for unpaid overtime 
compensation under Fair Labor 
Standards Act, lower court interpret¬ 
ed motion to dismiss filed after entry 
of Judgment as a request for a spe¬ 
cific finding as to whether plaintiff.s 
were employees of defendant, and on 
appeal, this issue was before review¬ 
ing court. 

U.S.—Reconstruction Finance Corpo¬ 
ration V. Merry field, C.C.A.N.H., 134 
F.2d 988. 

(6) Prior to the promulgation of 
the Federal Rules of Civil Procedure 
no reviewable question was presented 
where a party failed to make a mo¬ 
tion for Judgment or request special 
findings of fact or conclusions of law. 
U.S.—Hill V. Ohio Casualty Ins. Co., 


C.C.A.Tenn., 104 F.2d 696—Ocean 
Accident & Guarantee Corporation 
V. Olson, C.C.A.N.D., 87 F.2d 465— 
Akre v. Liberty State Bank of Min¬ 
neapolis, C.C.A.S.D., 24 F.2d 816. 

(6) General exception taken to 
Judgment rendered by trial court sit¬ 
ting without jury suifleed to raise 
question whether facts as found sup¬ 
ported Judgment, but appellate court 
was bound to accept facts as found. 
U.S.—Shapleigh v. Mier, C.C.A.Tex., 

83 F.2d 673, affirmed 67 S.Ct. 261, 
299 U.S. 468, 81 L.Ed. 365, 113 A.L. 
R. 253. 

(7) A special finding in a Jury 
waived case became a part of the rec¬ 
ord proper the same as a special ver¬ 
dict and the question of its sufficien¬ 
cy to support the Judgment arose 
without contemporaneous objection 
or exception. 

U.S.—Coggins V. Gregorio, C.C.A.N. 

M.. 97 F.2d 948. 

27. U.S.—In re Elliott, C.C.A.Iowa, 
72 F.2d 300. 

28. U.S.—Sucher Packing Co. v. 
Manufacturers Cas. Ins. Co., C.A. 
Ohio, 245 F.2d 513, certiorari denied 
78 S.Ct. 641, 366 U.S. 956, 2 L.Ed.2d 
531—Bruce Const. Corp. v. U. S. to 
Use of Everhart, C.A.Ala., 237 F.2d 
600—Baker v. Chicago. B & Q. R. 
Co., C.A.Iowa, 220 F.2d 721 -U. S. 
V. Jordan, C.A.Tcnn., 186 F.2d 803, 
affirmed 72 S.Ct. 305, 342 U.S. 911, 
96 L.Ed. 682, 72 S.Ct. 286—Hansen 
V. Creedon, C.C.A.Minn., 1C3 F.2d 
223—Richter v. Hoglund, C.C.A. 
Wis., 132 F.2d 748—American Bu¬ 
reau of Shipping v. Allied Oil Co., 
C.C.A.Ohio. 64 F.2d 509—Cook- 
O’Brien Const. Co. v. Crawford, C. 
C.A.Ariz., 26 F.2d 574, certiorari de¬ 
nied 49 S.Ct. 29, 278 U.S. 630, 73 L. 
Ed. 648—Asheville Const. Co. v. 
Southern Ry. Co., C.C.A.N.C., 19 F, 
2d 32—Herman Chemical Co. v. 
Burlington Industrial Alcohol Co., 
C.CA.N.J., 9 F.2d 289—Reliance 
Coal & Coke Co. v. H. P. Brydon & 
Bro., C.C.A.Ohlo. 286 F. 827—Balti¬ 
more & O. C. Terminal H. Co. v. 
Becker Milling Mach. Co., C.C.A.Ill., 
272 F. 933—Southern Pac. Co. v. 
Stewart, Ariz., 233 F. 956, 147 C.C. 
A., 630, error dismissed 38 S.Ct. 130, 
245 U.S. 359, 62 L.Ed. 345, reversed 
on other grounds 39 S.Ct. 139, 248 
U.S. 446. 63 L.Ed. 350. 

3 C.J. p 880 note 18. 

SzoeaslvMieM of Terfiict is not re- 
viewable where contention is raised 
for first time on motion for new trial. 
D.C.—Jarvis v. Bostic, 79 F.2d 831, 
65 App.D.C. 78. 

Interest 

(1) Ordinarily It may not be first 
urged on appeal that there was error 
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in allowing or not allowing interest, 
or in the calculation of the amount 
of interest allowed. 

U.S.—Eastern Commercial Travelers 
Accident Ass’n v. Sanders, C.C.A. 
Mass., 108 F.2d 643—Smith v. Boise 
City, C.C.A.Idaho, 104 F.2d 933— 
Metropolitan Life Ins Co. v. Arm¬ 
strong, C.C.A.Neb., 85 F.2d 187—In¬ 
habitants of City of Plainfield v. 
Palmer, C.C.A.N.J., 72 F.2d 312— 
American Surety Co of New York 
V. Savannah Crcosoting Co., C.C.A. 
Ga., 35 F.2d 272—Reliance Life Ins. 
Co. V. Swanson, C.C.A.Cal., 11 F.2d 
709. 

(2) The allowance of interest, how¬ 
ever. may be a fundnmental error 
which may be considered oven though 
not raised below. 

U.S.—National Fire In.s. Co. of Hart¬ 
ford, Conn. V. School Dist. No. 68, 
Sequoyah County, Okl., C.C.A.Okl., 
115 P.2d 232. 

aronxLds of objection must be specific 

U.S.—Eastern Commercial Travelers 
Accident Ass’n v. Sanders, C.C.A. 
Mass., 108 F.2d 643. 

Suttciency of objection 
Even if plaintiff who was dis.satis- 
fied with amount of his recovery 
should have called error to attention 
of court by motion for new trial 
instead of motion to amend Judgment, 
such deficiency in manner in which 
error was called to attention of court 
did not preclude him from obtaining 
relief on appeal, the important point 
being that the error was called to the 
attention of the trial court and It re¬ 
fused to grant the relief to which 
plaintiff was entitled. 

U.S.—Hutches v. Renfroe, C.A.Ala., 
200 F.2d 337. 

29. U.S.—U. R. v. Hoth, C.A.Wash., 

207 F.2d 386—Adkins v. K. I. Du 
Pont De Nemours & Co., C.A.Okl., 
181 P.2d 641, certiorari denied 71 
S.Ct. 18, 340 U.S. 835, 96 L.Ed. 613— 
Rotberg v. Dodwell & Co., C.C.A. 

N.Y., 152 F.2d 100—Trounstlne v. 
Bauer, Pogue & Co., C.C.A.N.Y., 144 
F.2d 379, certiorari denied 66 S.Ct. 
190, 323 U.S. 777, 89 L.Ed. 621— 
Hershberger v. U. S., C.C.A.Ind., 138 
F.2d 516—Irving Trust Co. v. Slro- 
ty. C.C.A.N.Y., 60 P.2d 71—Border 
Nat. Bank of Eagle Pass, Tex. v. 
American Nat. Bank of San Fran¬ 
cisco, Cal., C.C.A.Tex., 282 P. 73, 
error dismissed and certiorari de¬ 
nied 43 S.Ct. 96, 260 U.S. 701, 732, 
67 I..Ed. 471—Wetzel & T. R. R. 
Co. V. Tennis Bros. Co., W.Va., 146 
F. 468. 76 C.C.A. 266, 7 Ann.Cas. 426. 
3 C.J. p 874 note 68. 

Partionlar defects witliia rale 
(1) That Judgment is several in¬ 
stead of Joint or vice versa. 

U.S.—Chicago, M. dc St P. Ry. Co. v. 
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to costs^o and attorney's fees^i and proceedings 
for obtaining appellate rcview.32 

§ 292(16). - Exceptions 

a. In general 

b. Former practice 

a. In General 

Under the Federal Rules of Civil Procedure formal 
exceptions to rulings or orders of the trial court are un¬ 
necessary to save for review alleged errors therein. 

Under the Federal Rules of Civil Procedure, Rule 


46, 28 U.S.C.A., formal exceptions to rulings or 
orders of the trial court are unnecessary to save 
for review alleged errors in such rulings or or¬ 
ders but for all purposes for which an excep¬ 
tion was formerly necessary it is sufficient that 
a party, at the time the ruling or order is made or 
sought, make known to the court the action which 
he desires the court to take or his objection to the 
action of the court and his grounds therefor,3^ and, 
if a party has no opportunity to object to a ruling 
or order at the time it is made, the absence of an 
objection does not thereafter prejudice him.^s 


George A. Ilormel & Co., Minn., 240 
F. 386, 153 G.C.A. 312. 

(2) Mere irregularity or informal¬ 
ity in entry of Judgment. 

U.s. —Thornton v. National City 
liank of Now York, C.C.A.N.Y., 45 
F.2d 127—Stone v. Howell, C.C.A. 
Alaska, 33 F.2d 701. 

Nonconformity with verdict or find¬ 
ings 

It is held that the objection that a 
judgment doo.s not conform to, and 
is not supported by, the verdict or 
findings is a fundamental one, appar¬ 
ent of record, and may be made for 
the first time on appeal. 

U.S.—Coggin.s V. Gregorio, C.C.A.N. 

M., 97 F.2d 948. 

3 C.J. p 879 note 10. 

Contra National Biscuit Co. v. Litz- 
ky, C.C.A.Mich., 22 F.2d 939, 56 A. 
L.R. 853. 

Sufficiency of objection 

(1) Objection must usually be spe¬ 
cific and point out the grounds there¬ 
of, and no grounds other than those 
specified in the lower court will be 
con.sidered on appeal. 

U.s.—National Surety Co. v. Lincoln 
County, Mont., 238 F. 706, 161 C.C.A. 
555. 

(2) In order to question the cor¬ 
rectness of a judgment rendered for 
defendant on an agreed statement of 
facts, it is not necessary that plain¬ 
tiff shall have made a formal motion 
for judgment on the statement, and 
then saved an exception to its denial; 
it is sufficient that he excepted to the 
judgment when rendered. 

U.S.— Springfield Safe-Deposit & 

Trust Co. V. Attica, Kan., 86 F. 387, 
29 C.C.A. 214, certiorari denied 19 
S.Ct. 884, 171 U.S. 689, 43 L.Ed. 
1179. 

Motion for Jndgmsnt 

(1) Where defendant had moved 
for and been denied judgment non 
obstante veredicto on basis of refusal 
to grant “motion for binding instruc¬ 
tions,” which trial court had treated 
as motion for directed verdict, re¬ 
viewing court would consider cases 
on basis of refusal to grant motion 
for judgment. 


U.S.—PsJnakis v. Psinakis, C.A.Pa., 
221 F.2d 418. 

(2) Defendant’s tardy motion for 
judgment notwithstanding verdict 
was excluded from consideration by 
court of appeals. 

U.S.—Mickey v. Tremco Mfg. Co., C.A. 

Wis., 226 P.2d 956. 

Failure to request modifioatiou 

National Labor Relations Board 
could not complain of district court’s 
order for enforcement of subpoenas 
issued by board, on ground that no 
provision was made for copying of 
bank’s records required to be pro¬ 
duced for inspection, where board 
failed to request district court to 
modify its order in such respect. 
U.S.—N. L. R. B. V. Northern Trust 
Co., C.C.A.I11.. 148 F.2d 24, certio¬ 
rari denied 66 S.Ct. 38 and Ameri¬ 
can Nat. Bank & Trust Co. of Chi¬ 
cago V. N. L. R. B., 66 S.Ct. 39, 326 

U. S. 731, 90 L.Ed. 435. 

Error rsservsd in motion for new 
trial 

In action under Miller Act against 
contractor and surety on bond for 
unpaid rental charges for machinery 
used on government contract, error 
in judgment dismissing contractor 
was reserved by surety in motion for 
new trial and to amend and reform 
judgment notwithstanding fact that 
surety’s counsel did not except to 
charge discharging contractor. 

U.S.—Indemnity Ins. Co. of North 
America v. Brownlng-Ferria Ma¬ 
chinery Co., C.A.Tex., 227 F.2d 804. 

30. U.S.—Smith v. Smith, Colo., 247 
F. 461, 169 C.C.A. 616—^Williamson 

V. Electric Service Supplies Co., Pa., 
242 F. 873, 166 C.C.A. 461—The 
State of Missouri, Ill., 76 F. 376, 22 
C.C.A. 239. 

3 C.J. p 884 notes 63, 64, p 886 note 
65. 

Juzisdiotlou of trial court to tax 

costs may be considered by court of 
appeals notwithstanding failure to 
question allowance of costs below. 
U.S.—^North Atlantic & Gulf S. S. Co. 
V. U. S., C.A.N.Y.. 209 F.2d 487. 

31. U.S.—Prudential Ins. Co. of 
America v, Carlson, C.C.A.Kan., 126 
F.2d 607—Speh v. Bullard, C.C.A. 
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Fla., 90 F.2d 227—Metropolitan IJfe 
Ins. Co. V. Armstrong, C.C.A.Neb., 
85 F.2d 187. 

32. U.S.—Elkhart Carriage & Motor 
Car Co. V. Partin, C.C.A.Tenn., 9 F. 
2d 393. 

Hugetz V. Compania Transatlan- 
tlca. C.C.A.N.Y.. 270 F. 90—Louis¬ 
ville & N. R. Co. V. W'estern Union 
Telegraph Co.. Miss., 233 F. 82, 147 
C.C.A. 162. 

D.C.—Youpe V. Moses, C.A., 213 F.2d 
613, 94 U.S.App.D.C. 21. 

33. U.S.—U. S. V. Vater, C.A.N.Y., 
269 F 2d 667—Sucher Packing Co. v. 
Manufacturers Cas. Ins. Co., C.A. 
Ohio, 246 F.2d 613, certiorari denied 
78 S.Ct. 641, 365 U.S. 956, 2 L.Ed. 
2d 631—U. S. V. Barndollar & Cros- 
ble, C.C.A.Okl., 166 F.2d 793—Mon¬ 
aghan V. Hill, C.C.A.Ariz., 140 F. 
2d 31—Sweeney v. United Feature 
Syndicate, C.C.A.N.Y., 129 F.2d 904 
—Bucy V. Nevada Const. Co., C.C. 
A.Idaho, 125 F.2d 213—Ulm v. 
Moore-McCormack Lines, C.C.A.N. 
Y., 116 F.2d 492, rehearing denied 
117 F.2d 222, certiorari denied 61 S. 
Ct. 941, 313 U.S. 667, 86 L.Ed. 1525— 
Drybrough v. Ware, C.C.A.Ky., Ill 
F.2d 648—Massachusetts Bonding 
& Insurance Co. v. Preferred Au¬ 
tomobile Ins. Co., C.C.A.Mich, 110 
p.2d 764—Stoltz V. U. S., C.C.A. 
Mont., 99 P.2d 283. 

Sonken-Galamba Corporation v. 
Atchison, T. & S. F. Ry. Co., D.C. 
Mo.. 34 F.Supp. 16—U. S. v. Nation¬ 
al Biscuit Co., D.C.N.T., 25 F.Supp. 
329. 

34. U.S.—U. S. V. Vater, C.A.N.Y.. 26^ 
F.2d 667—^Williams v. Powers, C.C. 
A.Ohlo, 136 F.2d 163—Sweeney v. 
United Feature Syndicate, C.C.A. 
N.Y., 129 P.2d 904—Bucy v. Nevada 
Const. Co.. C.C.A.Idaho, 126 F.2d 
213—Drybrough v. Ware, C.C.A.Ky.^ 
Ill F.2d 648—Massachusetts Bond¬ 
ing & Insurance Co. v. Preferred 
Automobile Ins. Co., C.C.A.Micb., 
110 F.2d 764. 

Necessity of objections to court’s in¬ 
structions to jury see supra f 292 
(14). 

35. Esosptloas are not abolialMd by 

Rule. 

U.S.—Great Lakes Transit Corp. v. 
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b. Former Practice 

Formerly exceptions to alleged error were ueually 
necessary In order that such error might be considered 
on appeal. 

Prior to the adoption of the Federal Rules of Civil 
Procedure, Rule 46, 28 U.S.C.A., dispensing with 
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the necessity for formal exceptions, it was a general 
rule, subject to some qualifications,3® that rulings or 
decisions made by the trial court on which error 
was predicated would not be revised on appeal un¬ 
less an appropriate exception to the alleged error 
was reserved and, to be appropriate, the excep- 


Great Lakes Towing Co., D.C.N.T., 
42 F.Supp. 362. 

36. Bxroni appeaxlag in record prop¬ 
er 

(1) Ordinarily, where the alleged 
error complained of appeared in the 
record proper, the court of appeals 
could notice it and reverse the Judg¬ 
ment of the court below, although 
no exception was taken. 

U.S.—Widetzky v. Pilgrim Trust Co., 
C.C.A.Mass., 108 F.2d 647—Mont¬ 
gomery V. Erie R. Co., C.C.A.N.J., 
97 F.2d 289—U. S. v. Hule. C.C.A. 
Ga., 73 F.2d 806—Brown v. Carver, 
C.C.A.N.T.. 45 F.2d 673—Norfolk & 
W. Ry, Co. V. Skeens. C.C.A.Ohio, 
83 F.2d 608—Maxwell v. Ricks, C. 
C.A.Wash., 294 F. 266—Griggs v. 
Nadeau, Minn., 221 F. 381, 137 C.C. 
A. 189—Chicago. B. & Q. Ry. Co. v. 
Frye-Bruhn Co., Mo., 184 F. 16. 106 
C.C.A. 217. 

3 C.J. p 898 note 62. 

(2) Accordingly the objection that 
the verdict did not support the Judg¬ 
ment, being a question of law ap¬ 
pearing on the face of the record, 
could be assigned as a ground of re¬ 
versal, although no exception was 
taken. 

U.S.—^East St. Louis Cotton Oil Co. v. 
Skinner Bros. Mfg. Co., Mo., 249 
F. 439, 162 C.C.A. 6. 

**Plaia •rror’* could be noticed with¬ 
out proper exception being taken. 

U.S.—Humphreys Gold Corporation v. 

Lewis, C.C.A.Mont., 90 F.2d 896. 
Bill of szosptioas not required 
Exceptions were necessary only to 
save those rulings which were re¬ 
quired to be brought into the record 
by a bill of exceptions. 

D.C.—National Savings & Trust Co. v. 
Ryan, 262 F. 613, 49 App.D.C. 169. 
Bullag oa dea&anrer could be re¬ 
viewed notwithstanding the absence 
of exception thereto. 

U.S.—^Nalle v. Oyster, App.D.C., 33 S. 

Ct. 1043, 230 U.S. 166, 57 L.Bd. 1439. 
D.C.—National Savings & Trust Co. 
v. Ryan, 49 App.D.C. 159, 262 F. 
613. 

37. U.S.—^Widetzky v. Pilgrim Trust 
Co.. C.C.A.Mass., 108 F.2d 647— 
Taylor v. Merrill, C.C.A.Ariz., 104 
P.2d 710, certiorari denied 60 S.Ct. 
122, 308 U.S. 693, 84 L.Ed. 496— 
Klelnschmit v. Farmers Mut. Hall 
Ins. Ass’n of Iowa, C.C.A.Neb., 101 
F.2d 987—Baldwin v. Higgins. C. 
<JA..N.Y., 100 F.2d 406—O'Connor 
V. Ludlam, C.C.A.N.T., 92 F.2d 50, 
•certiorari denied 58 S.Ct. 364, 302 


U. S. 768, 82 L.Ed. 586—Ocean Ac¬ 
cident & Guarantee Corporation v. 
Olson, C.C.A.N.D., 87 F.2d 465— 
Mirkowicz V. Heading Co., C.C.A. 
N.J., 84 F.2d 637, certiorari denied 
67 S.Ct. 43, 299 U.S. 679, 81 L.Ed. 
426—Pelham Mills v. U. S., C.C.A. 
S.C., 79 F.2d 662—Solomon v. Ben¬ 
jamin, C.C.A.I11.. 76 P.2d 564, cer¬ 
tiorari denied 66 S.Ct. 831, 295 U. 
S. 749, 79 L.Ed. 1694—Standard 
Oil Co. of Kentucky v. Noakes, C. 
C.A.Ky., 69 F.2d 897—Domenech v. 
Porto Rican Leaf Tobacco Co., C. 
C.A.Puerto Rico, 60 P.2d 679, cer¬ 
tiorari denied 62 S.Ct. 33, 284 U.S. 
654, 76 L.Ed. 565—U. S. v. Rhodes, 
C.C.A.W.Va.. 49 F.2d 228—Queens- 
boro Nat. Bank of City of New 
York V. Kelly, C.C.A.N.Y., 48 F.2d 
574. 87 A.L.R. 1172, certiorari de¬ 
nied Kelly V. Queensboro Nat. 
Bank of City of New York, 62 S. 
Ct. 9, 284 U.S. 620, 76 L.Ed. 629— 
S. A. Lynch Enterprise Finance 
Corporation v. Dulion, C.C.A.Ga., 
45 F.2d 6—Ex parte Keizo Kamiya- 
ma, C.C.A.Cal., 44 P.2d 503—Buf¬ 
falo Ins. Co. of City of Buffalo, N. 
Y. V. Bommarlto, C.C.A.Mo., 42 F. 
2d 63, 70 A.L.R. 1211—Casals v. 
Fernandez, C.C.A.Puerto Rico, 40 P. 
2d 831, certiorari denied 61 S.Ct. 
36, 282 U.S. 863, 76 L.Ed. 763— 
Emmons Coal Mining Corporation 

V. Sir R. Ropner & Co., C.C.A.Pa., 
31 F.2d 948, second case, certio¬ 
rari denied Emmons Coal Mining 
Corporation v. Sir R. Ropner & Co., 
60 S.Ct. 31. 280 U.S. 677, 74 L.Bd. 
628—^Weinstein v. Laughlin, C.C.A. 
Mo., 21 F.2d 740—^Fuller Process 
Co. V. Texas Co., C.C.A.Mo., 16 F. 
2d 108—Texas Co. v. Brilliant Mfg. 
Co., C.C.A.Pa., 2 F.2d 1—Rltz Carl¬ 
ton Restaurant & Hotel Co. of At¬ 
lantic City V. Gillespie, C.C.A.N.J., 

1 F.2d 921—Highway Trailer Co. v. 
City of Des Moines, Iowa, C.C.A. 
Iowa, 298 F. 71—^Hartford Fire Ins. 
Co., Hartford, Conn. v. War Eagle 
Coal Co., C.C.A.W.Va., 296 F. 663— 
Beck V. Magnolia Co., C.C.A.Tex., 
294 F. 896—Slip Scarf Co. v. Wm. 
Filene’s Sons Co., C.C.A.MaBS., 289 
F. 641—Camp Mfg. Co. v. Beck, C.C. 
A.S.C,, 283 F. 706—Goldfarb v. 
Keener, C.C.A.N.T., 263 F. 867— 
Southern Pac. Co. v. Stephany, Cal., 
256 F. 679, 167 C.C.A. 65—Farley v. 
Carey Show Print Co., N.Y., 249 F. 
476, 161 C.C.A. 484—Mound Coal 
Co. v. Jeffrey Mfg. Co., W.Va., 238 
F. 918, 147 C.C.A. 587, affirmed 240 
F. 412, 158 C,C.A. 838—Interna¬ 
tional Lumber Co. v. U. S., Minn., 
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231 F. 873, 146 aC.A. 69—Paine v. 
Willson, N.D.. 146 F. 488, 77 C.C.A. 
44. 

3 C.J. p 895 note 62. 

Office of an exception was to chal¬ 
lenge the correctness of the rulings 
or decisions of the trial court 
promptly when made, to the end that 
such rulings or decisions might be 
corrected by the court Itself, if 
deemed erroneous, and to lay the 
foundation for their review, if nec¬ 
essary, by the appellate tribunal. 
U.S.—Bucy V. Nevada Const. Co., C. 
C.A.Idaho, 126 F.2d 213—^American 
Distilling Co. v. Wisconsin Liquor 
Co., C.C.A.Wis., 104 P.2d 682, 123 
A.L.R. 739—Hazeltine v. Johnson, 
C.C.A.Mont., 92 P.2d 866—Southern 
Transp. Co. v. Ashford. C.C.A.La., 
48 F.2d 191—S. A. Lynch Enter¬ 
prise Finance Corporation v. Du¬ 
lion, C.C.A.Ga., 46 P.2d 6—Atchi¬ 
son, T. & S. F. Ry. Co. V. Nichols, 
C.C.A.Cal., 2 F.2d 12. 

3 C.J. p 896 note 50. 

Buie not altered by statute 

! (1) Statute, aboILshing writs of er¬ 

ror and substituting appeals there¬ 
for, did not alter the text rule. 

U.S.—Central Supply Co. v. Carter 
Clothing Corporation, C.C.A.N.J., 
35 F.2d 172. 

(2) A statute which required that 
technical errors, defects, or excep¬ 
tions, not affecting the substantial 
rights of the parties, should be dis¬ 
regarded on appeal did not do away 
with the necessity of taking proper 
exceptions in order to save question.s 
for review. 

D.C.—Carson v. Jackson, 281 F. 411, 
52 APP.D.C. 61. 

Xu oases ia whioh a Jury trial was 

waived exceptions were required to 
be taken and reserved as though the 
trial had been to a Jury. 

U.S.—Allen v. New York, P. & N. R. 
Co., C.C.A.Va., 16 P.2d 632, certio¬ 
rari denied 47 S.Ct. 469, 273 U.S. 
766, 71 L.Ed. 876. 

An assignment of error was not 

equivalent to an exception. 

U.S.—^Venerl v. Draper, C.C.A.W.Va., 
22 F.2d 83, certiorari denied 48 S. 
Ct. 839, 276 U.S. 633, 634, 72 L.Ed. 
742. 

Bxoeption to Judgment 

Suing out of a writ of error to re¬ 
view a Judgment was a sufficient ex¬ 
ception to the Judgment. 

U.S.—Fellman v. Royal Ins. Co., 185 
F. 689, 107 C.C.A. 637, 
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tion was required to be taken in proper time^* and 
to be definite and specific.^^ 

Accordingly proper exceptions were usually re¬ 
quired to preserve for consideration on appeal al¬ 


leged errors in rulings or decisions of the lower 
court made before,^® during,*! or after** the trial 
with respect to pleadings,** the mode and conduct 
of the trial in general,** the admission and cxclu- 


Ezoeptioai tak«ii ooold !)• waly^d i 

by exceptant. | 

U.S.—Marine City Stave Co. v. Her- 
reshoflf Mfgr. Co.. C.C.R.I., 32 F. 822. 

3 C.J. p 960 note 77. 

TTnited Btatee ooiirt for China 
Under Act June 30, 1906, creating 
the United States court for China, 
practice and procedure therein con¬ 
formed to that of district and cir¬ 
cuit courts, so that, for review in a 
case tried by It without a jury, its 
rulings must have been excepted to 
at the time and preserved by bill of 
exceptions. 

U.S.—China Press v. Webb, C.C.A. 
China, 7 F.2d 581. 

38. U.S.—^Arthur C. Harvey Co. v. 
Malley, Mass., 63 S.Ct. 426, 288 U. 
S. 415, 77 L.Ed. 866, motion denied 
63 S.Ct. 656, 289 U.S. 704, 77 L.Ed. 
1461. 

American Cast Iron Pipe Co. v. 
American R. Co. of Puerto Rico, 
C.C.A.Puerto Rico, 87 F.2d 250— 
Fred Harvey, Inc. v. Crooks, C.C. 
A.Mo.. 64 P.2d 353—White v. Mad- 
dison, C.C.A.Mass., 46 F.2d 335— 
Denver v. Home Sav. Bank, Colo., 
200 F. 28, 118 C.C.A. 256. 

3 C.J. p 963 note 27, p 964 notes 31, 
32, p 956 note 47. 

Chire of omission by bill of excep¬ 
tions 

Exceptions not taken at the prop¬ 
er time could not be incorporated 
nunc pro tunc in the bill of excep¬ 
tions. 

U.S.—Flelschmann Const. Co. v. U. 
S., to Use of Forsberg, Va., 46 S. 
Ct. 284, 270 U.S. 349, 70 L.Ed. 624. 

U. S. v. Bertelsen & Petersen En¬ 
gineering Co., C.C.A.Mass., 95 F.2d 
867, affirmed U. S. v. Bertelsen & 
Petersen Engineering Co., 69 S.Ct. 
641, 306 U.S. 276, 83 L..Ed. 647. 

89. U.S.—Klelnschmit v. Farmers 
Mut. Hail Ins. Ass'n of Iowa, C.C. 
A.Neb., 101 F.2d 987—O’Connor v. 
Ludlam, C.C.A.N.Y., 92 F.2d 60, 
certiorari denied 58 S.Ct. 364, 302 
U.S. 758, 82 L.Ed. 686—Fidelity & 
Casualty Co. of New York v. Geno¬ 
va, C.C.A.Ohio, 90 P.2d 874—South¬ 
ern Kansas Stage Lines v. Gibson, 
C.C.A.Okl., 87 P.2d 23—Union 
Bleachery v. U. S., C.C.A.S.C., 79 
P.2d 549—Carpenter v. Connecticut 
General Life Ins. Co., C.C.A.C 0 I 0 ., 
68 F.2d 69—New York, O. & W. Ry. 
Co. V. Jones, C.C.A.Pa., 66 F.2d 666, 
certiorari denied 64 S.Ct. 128, 290 
U.S. 687, 78 L.Bd. 692 —^Howland v. 
Beck, C.C.A.Cal., 66 F.2d 86— Amer¬ 
ican Sugar Redning Co. v. Nasslf, 
C.C.A.Mas8., 46 F.2d 821 —^McFar¬ 
land V. Centrstl Nat. Bank of To- 
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peka, C.C.A.Kan., 26 P.2d 890, cer¬ 
tiorari denied McFarland v. Cen¬ 
tral Nat. Bank of Topeka, Kan., 49 
S.Ct. 12, 278 U.S. 606, 73 L.Ed. 533 
—Highway Trailer Co. v. City of 
Des Moines, C.CA.Iowa, 298 F. 71 
—^Wear v. Imperial Window Glass 
Co., Mo., 224 F. 60, 139 C.C.A. 622. 
3 C.J. p 900 note 96, p 940 note 20 
[d]. 

Oronnds and reasons 

Exceptions were required to go 
further than merely to show that a 
particular ruling was objected and 
excepted to, and had to show the 
grounds of objection, or the reasons 
why the ruling was erroneous. 

D.C.—District of Columbia v. Wood, 
41 App.D.C. 101. 

An ezoeptlott was saffloiently spe- 

oiflo if it could be clearly seen there¬ 
from that the particular ruling or 
decision complained of was intended 
to be excepted to. 

U.S.—^Winfrey v. Missouri, K. A T. 
Ry. Co., Okl., 194 F. 808, 114 C.C.A. 
218. 

3 C.J. p 902 note 99. 

Eaeeptions in gross 

A single or general exception to 
two or more rulings, or to a series of 
rulings, was of no avail if any one 
of the rulings was correct. 

U.S.—Chicago, R. I. & P. Ry. Co. v. 
Hale, Okl., 176 F. 71, 99 C.C.A. 379. 

Zndeflniteness not cured by assign- 
meats of error 

An exception which was insuffi¬ 
cient in Itself could not be aided by a 
more particular specification In the 
assignments of error. 

U.S.—McCutcheon v. Hall Capsule 
Co., Ohio, 101 F. 646, 41 C.C.A. 494. 

Scope and extent of an exception 

was, for purposes of review on ap¬ 
peal, limited to such matters as were 
specifically excepted to below, 

U.S.—Queensboro Nat. Bank of City 
of Nerw York v. Kelly, C.C.A.N.Y., 
48 F.2d 674, certiorari denied Kelly 
V. Queensboro Nat. Bank of City of 
New York, 62 S.Ct. 9, 284 U.S. 620, 
76 L.Ed. 629—Swayne & Hoyt v. 
Barsch, Or., 226 F. 681, 141 C.C.A. 
337. 

40 . U.S.—Nelson v. Devney, C.C.A. 
Wis., 102 F.2d 487. 

Where error arising before trial 
or hearing was apparent of record, 
such matter could be considered on 
appeal without exceptions noted be¬ 
low. 

U.S.—^Rausch v. Commercial Travel¬ 
ers* Mut. Accident Ass’n of Amer¬ 
ica, C.C.A.M 0 ., 88 F.2d 766, certlo- 
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rarl denied 50 S.Ct. 461, 281 U.S. 
763, 74 L.Ed. 1171. 

41. U.S.—Provident Life & Accident 
Ins. Co. of Chattanooga, Tenn. v. 
Crady, C.C.A.Ohio, 82 F.2d 900, cer¬ 
tiorari denied 66 S.Ct. 949, 298 U. 
S. 681, 80 L.Ed. 1401—Northwest 
Theatres Co. v. Hanson, C.C.A. 
Mont., 4 F.2d 471—U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion V. Drew, C.C.A.Pa., 288 F. 374. 

3 C.J. p 908 note 62. 

42. U.S.—Bluegrass Canning Co. v. 
Steward, Ky.. 176 F. 637, 99 C.C.A. 
159. 

43. Partionlar rulings held not re- 

viewable in the absence of an ex¬ 
ception thereto: 

(1) Ruling on motion to strike 
portion of answer. 

U.S.—Ghost V. U. S., Colo., 168 F. 
841, 94 C.C.A. 263—Denver & R. G. 
R. Co. V. Wagner, Colo., 167 F. 75, 
92 C.C.A. 627. 

(2) Rulings allowing or refusing 
to allow amendments. 

U.S.—Previn v, Tenacre, Inc., C.C.A. 
N.J., 70 P.2d 389, certiorari denied 
64 S.Ct. 628, 291 U.S. 677, 78 L.Ed. 
1065. 

Errors apparent on record 

(1) No exception was necessary to 
review a ruling with respect to 
pleadings where the question sought 
to be raised was a question of law 
apparent on the record. 

U.S.—^Western Union Telegraph Co. 
V. United States & Mexican Trust 
Co., Kan., 221 F. 646, 137 C.C.A. 
113. 

(2) Rulings on demurrers were re- 
viewable, even though no exception 
was taken. 

U.S.—Board of Com'rs of City and 
County of Denver v. Home Savings 
Bank, Colo., 35 S.Ct. 265, 236 U.S. 
101, 59 L.Ed. 485. 

Rocky Mountain Fuel Co. v. Con¬ 
solidated Coal & Coke Co., C.C.A. 
Colo., 276 F. 661, certiorari denied 
42 S.Ct. 591, 259 U.S. 689, 66 L.Ed. 
1078—Snowden v. B't. Lyon Canal 
Co., Colo.. 238 F. 496, 151 C.C.A. 
431. 

(3) Contrary was held in an early 
case. 

U.S.—Choctaw, O. A G. R. Co. v. 
Jackson. Okl., 192 F. 792, 114 C.C. 
A. 12. 

44 . U.S.—^Lohman v. Stockyards 

Loan Co.. Okl., 248 F. 617, 166 C. 
C.A. 215, certiorari denied 38 S.Ct 
134, 245 U.S. 668, 62 L.Bd. 689. 

Conduct or remaifcs 

(1) Of the presiding Judge. 

U.S.—^Manhattan Oil Go. ▼. Mosby, C. 
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tion of CTidencc,^® the reception of evidence or the dismissal of the cause,and the giving of instruc- 
examination of witnesses,^* the submission of the tions>* 

case or particular issues therein to the jury, the Appropriate exceptions were also usually re- 


C.A.MO., 72 P.2d 840, certiorari de¬ 
nied 66 S.Ct. 237, 293 U.S. 623, 79 
Li.Ed. 710—^Wolf V. Edmunson, Or., 
240 F. 63, 163 C.C.A. 89-—Lane v. 
Leiter, Ill., 237 P. 149, 150 C.C.A. 
296—Illinois Cent. R. Co. v. Grlffln, 
Wis., 80 P. 278, 26 C.C.A. 413. 

8 C.J. p 909 note 81. 

(2) Of counsel. 

U.S.—^Metropolitan Life Ins. Co. v. 
Banion, C.C.A.Wyo., 106 F.2d 661, 
certiorari dismissed 60 S.Ct. 468, 
809 U.S. 691, 84 L.Ed. 1033—Lon¬ 
don Guarantee & Accident Co. v. 
Woelfle, C.C.A.MO., 83 F.2d 325— 
Prudential Ins. Co. of America v. 
Murphy, C.CA..Wis.. 74 P.2d 644— 
Southern Pac. Co. v. Marquez, C.C. 
A.Ariz., 44 F.2d 286—Kunglig Jam- 
vagrsstyrelsen v. Dexter & Carpen¬ 
ter, C.C.A.N.T., 82 P.2d 196, certio¬ 
rari denied 60 S.Ct. 82, 280 U.S. 
679. 74 L.Ed. 629—Brooklyn 

Heierhts R. Co. v. Ploxin, C.C.A.N. 

T., 294 P. 68. certiorari denied 44 
S.Ct. 181, 263 U.S. 719, 68 L.Ed. 624 
—^Akalitis v. Philadelphia & Read¬ 
ing Coal & Iron Co., N.Y., 239 F. 
299, 162 C.C.A. 287, certiorari de- 
nied 38 S.Ct. 681, 247 U.S. 617, 62 
L.Ed. 1246. 

8 C.J. p 910 note 82. 

Befusal to adjonm trial 
Assignment based on the trial 
court's refusal to adjourn a trial un¬ 
til a time specified when additional 
witnesses would be present to testi¬ 
fy was held to be without merit 
where the trial court was not ad¬ 
vised as to diligence exercised or 
testimony expected from additional 
witnesses, and no exception was 
noted. 

D.C.—^Frazier v. Frazier, 61 P.2d 920, 
61 APP.D.C. 279. 

45. U.S.—Byrd v. U. S., C.C.A.Kan., 
106 P.2d 821, 126 A.L.R. 425— 
Roach V. Stastny, C.C.A.I]1., 104 
F.2d 559—Metropolitan Life Ins. 
Co. V. Armstrong, C.C.A.Neb., 86 F. 
2d 187—U. S. V. Sparks, C.C.A.Ind., 
80 P.2d 392—Rose v. U. S., C.C.A. 
Ky., 69 P.2d 966—College Inn Pood 
Products Co. V. Loudon Packing 
Co., C.CA..Ind.. 66 P.2d 883—In re 
Smolka, D.C.Mich.. 58 F.2d 403— 
Central Supply Co. v. Carter Cloth¬ 
ing Corporation, C.C.A.N.J., 35 F.2d 
172—^Veneir v. Draper, C.C.A.W. 
Va., 22 F.2d 38, certiorari denied 48 
S.Ct. 339, 276 U.S. 633, 684, 72 L.Ed. 
742—Lahman v. Burnes Nat. Bank 
of St. Joseph, Mo., C.C.A.Neb., 20 
P.2d 897—Clover Valley Lumber 
Co. V. Sierra Valley Creamery, C. 
C.A.Cal., 18 F.2d 858—Geiger v. 
Tramp. C.C.A.Iowa, 291 P. 853— 
Central Trust Co. of Des Moines, 
Iowa V. Fidelity Trust Co., C.C.A. 


Mo., 282 P. 233—^Patterson v. Ham¬ 
ilton, C.C.A.Alaska, 274 P. 363— 
Mineral Development Co. v. Ken¬ 
tucky Coal Lands Co., Ky., 259 P. 
118, 170 C.C.A. 186, certiorari de¬ 
nied 39 S.Ct. 492, 260 U.S. 641, 64 
L.Ed. 1186—Buckeye Cotton Oil 
Co. V. Sloan, Tenn., 260 P. 712, 163 
C.C.A. 44—Lohman v. Stockyards 
Loan Co., Okl., 243 P. 617, 166 C.C. 
A. 215, certiorari denied 38 S.Ct. 
134, 246 U.S. 668, 62 L.Ed. 639— 
Cordingly v. Kennedy, Colo., 239 P. 
645, 152 C.C.A. 479. 

3 C.J. p 912 notes 92, 96, p 913 note 
97, p 914 notes 98, 99, p 916 note 
3, p 956 note 44. 

Veoessity for exception to direction 
of verdict 

Where defendants many times ex¬ 
cepted to the trial court's ruling ex¬ 
cluding evidence of a warranty and 
a breach thereof, they were not pre¬ 
cluded from a review of such ques- I 
tion because of a failure further to 
except to the court's ruling direct¬ 
ing a verdict for plaintiff. 

U.S.—Harris v. Marsh, Mo., 217 P. 
656, 133 C.C.A. 407. 

46. U.S.—Schermann v. Yellow Cab 
Co., C.C.A.I11., 101 P.2d 363, certio¬ 
rari denied 69 S.Ct. 1046, 307 U.S. 
647, 83 L.Ed. 1627. 

47. U.S.—Gould & Curry Mining Co. 
V. Douglass, C.C.A.Nev., 273 P. 681, 
certiorari denied Gould & Curry 
Mining Co. v. Douglas, 42 S.Ct. 65, 
267 U.S. 646, 66 L.Ed. 414—Lehigh 
Valley R. Co. v. Normlle, N.Y., 264 
P. 680, 168 C.C.A. 178—North Brit¬ 
ish & Mercantile Ins. Co. v. Rose, 
N.J., 228 F. 290, 142 C.C.A. 482. 

3 C.J. p 917 note 22. 

Direction of verdict; necessity of 
exception 

(1) To be considered on appeal, al¬ 
leged error on the part of the trial 
court in taking the case from the 
jury, or in directing or refusing to 
direct a verdict, was required to be 
saved by proper exception. 

U.S.—Humphreys Gold Corp. v. Lew¬ 
is, C.C.A.Mont., 90 P.2d 896—City 
of Thomson v. Louisville & N. R. 
Co., C.C.A.Ga., 86 P.2d 667—McCon¬ 
nell V. U. S., C.C.A.Pa., 81 P.2d 639 
—Johnson v. Titanium Pigment 
Co., C.C,A.Mo., 81 P.2d 629—Jeffer¬ 
son Standard Life Ins. Co. v. Ste¬ 
venson, C.C.A.La., 70 P.2d 72—Mc- 
Cuing V. Bovay, C.C.A.Ark., 60 F.2d 
876—^.^tna Casualty & Surety Co. 

V. Reliable Auto Tire Co., C.C.A. 
Mo., 58 P.2d 100—S. A. Lynch En¬ 
terprise Finance Corporation v. 
Dulion, C.C.A.Ga., 46 P.2d 6—An- 
dresen v. Kaercher, C.C.A.Mlnn., 38 
F.2d 462—^Murray Hospital v. Ras¬ 
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mussen, C.C.A.Mont., 36 P.2d 864— 
Saunders System of Colorado 
Springs, Colo. v. Kelley, C.C.A. 
Colo., 30 F.2d 620. 

3 C.J. p 918 note 23. 

(2) This rule was not altered by 
the act of Febr. 26, 1919, requiring 
appellate courts to give Judgment 
after examination of the entire rec¬ 
ord without regard to technical er¬ 
rors. 

U.S.—Landsberg v. San Francisco & 
P. S. S. Co., C.C.A.Or., 288 F. 660, 
petition dismissed 46 S.Ct. 11, 269 
U.S. 691, 70 L.Ed. 428. 

Time of taking exceptions 
An exception to the denial of a 
motion for a directed verdict was re¬ 
quired to be timely made. 

U.S.—Sacramento Suburban Fruit 

Lands Co. v. Tipper, C.C.A.Cal., 36 
P.2d 941. 

Exceptions held sufficient 

U.S.—Long V. Atlantic Coast Line R. 
Co., S.C., 238 F. 919, 161 C.C.A. 663 
—Penn Bridge Co. v. City of New 
Orleans, La., 222 P. 737, 138 C.C.A. 
191, certiorari denied City of New 
Orleans v. Penn Bridge Co., 36 S. 
Ct. 160, 239 U.S. 639, 60 L.Ed. 481. 
Exceptions held Insufficient 
U.S.—U. S. V. Mobile & O. R. Co., C. 
C.A.Ala., 8 P.2d 613. 

Maxwell v. Abrast Realty Co., N. 
Y., 218 P. 467, 134 C.C.A. 266. 
Estoppel 

Where a verdict for defendant was 
directed without motion therefor, 
and while plaintiff and his counsel 
were absent by agreement between 
counsel, defendant was estopped to 
object that plaintiff did not except 
at the time the verdict was directed 
and in the presence of the Jury. 

U.S.—Grace v. Louisville & N. R. Co., 
C.C.A.Miss., 265 P. 843, 167 C.C.A. 
171. 

48. Necessity of exception 

(1) It was generally held that an 
exception was necessary to warrant 
a review on appeal of a ruling grant¬ 
ing or refusing a motion for a non¬ 
suit or dismissal. 

U.S.—Spencer, White & Prentis v. 
United Engineers & Constructors, 
C.C.A.N.J., 68 P.2d 666—Wynne v. 
Pries, C.C.A.Ohio, 60 P.2d 761— 
Brown v. Carver, C.C.A.N.Y., 46 P. 
2d 673. 

(2) In an early case it was held 
that no exception was necessary to 
give a right of appeal from an order 
of dismissal. 

U.S.—Willis V. Davis, Ky., 184 P. 889, 
107 C.C.A. 211. 

49. Error lu giving instruotious 

(1) Exceptions were usually re¬ 
quired to preserve for consideration 
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quired to preserve for consideration on appeal er- | rors relating to the granting or refusal of a motion 


on appeal error claimed to have been 
committed in giving instructions. 
U.S.—Meissner v. Papas, C.C.A.W1S., 
124 P.2d 720—^Widetzky v. Pilgrim 
Trust Co.. C.C.A.Mass., 108 F.2d 
647—^Elzig V. Gudwangen, C.C.A. 
Minn., 91 P.2d 434—Western Ex¬ 
press Co. V. Smeltzer, C.C.A.Ohio, 
88 P.2d 94—Grant Storage Battery 
Co. V. De Lay, C.C.A.Neb., 87 P.2d 
726—^American Cast Iron Pipe Co. 
V. American R. Co. of Porto Rico, 
C.C.A.Puerto Rico, 87 P.2d 250— 
Chicago & N. W. Ry. Co. v. Kelly, 
C.C.A.Minn., 84 P.2d 669—Karlson 
v. U. S., C.C.A.Mlnn., 82 P.2d 330— 
McConnell v. U. S., C.C.A.Pa., 81 P. 
2d 629—Rackoff v. U. S., C.C.A.N.T., 
78 P.2d 671—Century Indemnity 
Co. V. Shakespeare, C.C.A.Colo., 74 
P.2d 392—Garrett Const. Co. v. 
Aldridge, C.C.A.Ark., 73 P.2d 814— 
Ralston Purina Co. v. Bansau, C.C. 
A.Ill., 73 P.2d 430—Washburn v. 
Douthit. C.C.A.Ark., 73 P.2d 23— 

H. P. Wilcox Oil & Gas Co. v. Skid¬ 
more, C.C.A.MO., 72 P.2d 748—Tay¬ 
lor V. U. S., C.C.A.Ala., 71 P.2d 76 
—Chesapeake & O. Ry. Co. v. 
Thomason, C.C.A.Ky., 70 P.2d 860 
—Lindback v. Milter, C.C.A.Pa., 70 
P.2d 454—Meyer v. U. S., C.C.A.La.. 
66 P.2d 609—^American Bureau of 
Shipping V. Allied Oil Co., C.C.A. 
Ohio, 64 P.2d 609—Frlcke v. Gener¬ 
al Accident, PJre & Life Assur. 
Corporation, C.C.A.Mo., 69 P.2d 663, 
certiorari denlepd 63 S.Ct. 221, 287 
U.S. 662, 77 L.Ed, 671—Howland v. 
Beck, C.C.A.Cal., 66 P.2d 36—Stand¬ 
ard Accident Ins. Co. v. Rossi. C.C. 
A.Ark., 62 P.2d 647—Detroit. T. & 

I. R. Co. v. Hahn, C.C.A.Ohio, 47 P. 
2d 69. certiorari denied 61 S.Ct. 
489, 283 U.S. 842, 76 L.Ed. 1462— 
Hill V. New York Cent. R. Co., C. 
C.A.Ohio, 35 P.2d 30—Pordson Coal | 
Co. V. Jackson, C.C.A.Ky., 32 P.2d 
1000—^Wisconsin & Arkansas Lum¬ 
ber Co. V. Ward, C.C.A.Ark., 32 P. 
2d 974—Ellerd v. Griffith, C.C.A. 
Tex,, 29 P.2d 402, certiorari denied 
49 S.Ct. 480, 279 U.S. 864, 73 L.Ed. 
1003—Boghich v. Louisville & N. 
R. Co., C.C.A.Fla., 26 P.2d 361— 
Man Jon v. Lebron, C.C.A.Puerto 
Rico, 23 F.2d 266—Herman Chem¬ 
ical Co. V. Burlington Industrial 
Alcohol Co., C.C.A.N.J., 9 P.2d 289 
—Simmons Hardware Co. v. 
Rhodes, C.C.A.Ark., 7 F.2d 352— 
Parker v. Elgin, C.C.A.Tenn., 6 P. 
2d 662—United S. S. Co. v. Barber, 
C.C.A.Ohio, 4 F.2d 625—Detroit 
Taxicab & Transfer Co. v. Pratt, 
C.C.A.Mlch., 2 P.2d 193—Simmons 
Hardware Co. v. Southern Ry. Co., 
C.C.A.MO., 279 P. 929, certiorari de¬ 
nied 48 S.Ct. 96. 260 U.S. 739, 67 L. 
Bd. 490—^Tennessee, A. & G. R. Co. 
v. Drake, C.C.A.Ga., 276 P. SOS- 
Yellow Cab Co. V. Earle, C.C.A. 
Minn., 276 F. 928, certiorari denied 


42 S.Ct. 817, 258 U.S. 624, 66 L. 
Bd. 797—United Mine Workers of 
America v. Coronado Coal Co., 
Ark., 268 P. 829, 169 C.C.A. 549, re¬ 
versed on other grounds 42 S.Ct. 
670, 259 U.S. 344, 66 L.Ed. 976, 27 
A.L.R. 762, certiorari denied and 
leave to present petition granted 
42 S.Ct. 687, 259 U.S. 691, 66 L.Ed. 
1071—Consolidated Inters tate-Cal- 
lahan Mining Co. v. Witkouski, 
Idaho, 249 P. 833. 162 C.C.A. 67— 
Boston Elevated R. Co. v. Teele, 
Mass., 248 P. 424, 160 C.C.A. 434— 
Goelet V. Matt J. Ward Co., N.T., 
242 P. 66, 166 C.C.A. 9—Daly Judge 
Mining Co. v. Towey, Utah, 240 P. 
668, 163 C.C.A. 466—^Alverson v. 
Oregon-Washington R. & Nav. Co., 
Wash., 236 P. 331, 149 C.C.A. 463— 
Pishor Mach. Works Co. v. Dough¬ 
erty, Kan., 231 P. 910, 146 C.C.A. 
106—Pennsylvania Co. v. Fanger, 
Ohio, 231 P. 851, 146 C.C.A. 47— 
Denison v. McNorton, Ohio, 228 P. 
401, 142 C.C.A. 631—Delta Lumber 
Co. V. Schwarz Wheel Co., D.C.Pa., 
218 F. 85—Kesterson v. La Moine 
Lumber & Trading Co., Or., 193 P. 
355. 113 C.C.A. 279. 

3 C.J. p 919 note 34. 

(2) Exceptions were required to be 
specific and to point out the error 
complained of. 

U.S.—Liquid Veneer Corporation v, 
Smuckler, C.C.A.Cal., 90 F.2d 196— 
Pacific Alaska Airways v. Mahan, 
C.C.A.Alaska, 89 P.2d 265, certio¬ 
rari denied Pacific Alaska Airway 
V. Mahan, 68 S.Ct. 19, 302 U.S. 700, 
82 L.Ed. 641—Southern Kansas 
Stage Lines v. Gibson, C.C.A.Okl., 
87 F.2d 23—Mutual Life Ins. Co. of 
New York v. Wells Fargo Bank & 
Union Trust Co., C.C.A.Cal., 86 P. 
2d 685—Hall v. .^tna Life Ins. Co., 
C.C.Ark., 85 P.2d 447—Southern 
Pac. Co. V. Smith, C.C.A.Arlz., 83 P. 
2d 451—Pacific S. S. Co. v. Holt, C. 
C.A.Or., 77 P.2d 192—New York 
Life Ins. Co. v. Malgard, C.C.A. 
Wls., 74 P.2d 489—Maryland Cas¬ 
ualty Co. V. Nellis, C.C.A.Ohio, 76 
F.2d 23, certiorari denied Nellis v. 
Maryland Casualty Co., 66 S.Ct. 
135, 296 U.S. 616, 80 L.Ed. 436, re¬ 
hearing denied 66 S.Ct. 168, 296 U. 
S. 662, 80 L.Ed. 472—First Nat. 
Pictures V. Robison, C.C.A.Cal., 72 
F.2d 37, certiorari denied Robison 
V. First National Pictures, 55 S.Ct. 
125, 293 U.S. 609, 79 L.Ed. 700, re¬ 
hearing denied 56 S.Ct. 141, 298 U. 
S. 631, 79 L.Ed. 716—Shell Petro¬ 
leum Corporation v. Scully, C.C.A. 
La,, 71 P.2d 772—Royal Ins. Co. v. 
Bastham, C.C.A.Ala., 71 P.2d 886, 
certiorari denied 65 S.Ct. 110, 293 
U.S. 667, 79 L.Ed. 668—Taylor v. 
U.S., C.C.A.Ala., 71 P.2d 76—Gall- 
lard V. Boynton, C.C.A.N.H., 70 P. 
2d 662—St. Louis-San B^nclsco 
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Ry. Co. V. Leach, C.C.A.Tenn., 67 
P.2d 491—Allison v. Standard Air 
Lines, C.C.A.Cal., 65 P.2d 668—De¬ 
troit Edison Co. v. Strieker, C.CA. 
Mich., 65 P.2d 126—Dayton Rub¬ 
ber Mfg. Co. of Delaware v. Sabra, 
C.C.A.Ariz., 63 P.2d 866—State Life 
Ins. Co. V. Sullivan, C.C.A.Cal., 68 
P.2d 741—Royal Finance Co. of 
California v. Miller, C.C.A.Cal., 47 
F.2d 24—National Union Fire Ins. 
Co. v. Kaplan, C.C.A.Ill., 41 P.2d 
669, certiorari denied 61 S.Ct. 90, 
282 U.S. 887, 76 L.Ed. 782—Sacra¬ 
mento Suburban Fruit Lands Co. v. 
Weber, C.C.A.Cal., 41 F.2d 514— 
Kennedy Lumber Co. v. Rickborn, 
C.C.A.S.C., 40 P.2d 228—Southwest¬ 
ern Gas & Electric Co. v. Rogers, 
C.C.A.Tex., 37 P.2d 708—Sacramen¬ 
to Suburban Fruit Lands Co. v. 
Johnson, C.C.A.Cal., 36 P.2d 926— 
Sacramento Suburban Fruit Lands 
Co. V. Loucks, C.C.A.Cal., 36 P.2d 
921—Firemen’s Ins. Co. v. Brooks, 
C.C.A.Tenn., 32 F.2d 451—Reynolds 
West Lumber Co. v. Kellum, C.CA.. 
Miss., 19 P.2d 72—Young v. Goet- 
ting, C.C.A.Tex., 16 P.2d 248— 
Alaska S. S. Co. v. Katzeek, C.C.A. 
Alaska, 16 P.2d 210—Chicago, M. 

6 St. P. Ry. Co. V. Harr el son, C.C. 
A.Mo., 14 P.2d 893—Klllisnoo Pack¬ 
ing Co. V. Scott, C.C.A.Alaska, 14 
P.2d 86—^Delaware & H. Co. v. Na- 
has, C.C.A.Pa., 14 P.2d 66—Nocatee 
Fruit Co. V. Fosgate, C.C.A-Pla., 12 
P.2d 250—J, S. Steel Products Co. 
V. Noble, C.C.A.N.Y., 10 P.2d 89— 
Borderland Coal Sales Co. v. Im¬ 
perial Coal Sales Co., C.C.A.Ohio, 

7 P.2d 116—C. W. Young Co. v. Un¬ 
ion Oil Co. of California, C.C.A. 
Alaska, 293 F. 742—Magna Oil & 
Refining Co. v. White Star Refining 
Co., C.C.A.Del., 280 P. 62—United 
Verde Extension Mining Co. v. 
Koso, C.C.A.Arlz., 273 P. 869— 
Pennsylvania R. Co. v. Repine, C. 
C.A.Pa., 272 P. 898—^Atlantic Coast 
Line R. Co. v. Raulerson, C.C«A. 
Pla., 267 P. 694, certiorari denied 
41 S.Ct. 15, 254 U.S. 646, 65 L. 
Ed. 466—Jones v. U. S., C.C.A.Or., 
266 P. 236, affirmed 42 S.Ct. 218, 
258 U.S. 40, 66 L.Ed. 453—Morse 
V. Tillotson & Wolcott Co., N.Y., 
263 P. 841, 165 C.C.A. 122, 1 A.L.R. 
1486—Hammond v. U. S., Cal., 246 
P. 40, 158 C.C.A. 266—May Depart¬ 
ment Stores Co. v. Runge, Mo., 241 
P. 676, 164 C.C.A. 361—Cisco v. 
Looper, Ark., 236 P. 336, 149 C.C. 
A. 468—City of Charlotte v. Atlan¬ 
tic Bitulithie Co., N.C., 228 P. 466, 
143 C.C.A. 38—Barnes & Tucker 
Coal Co. V. Vozar, Pa., 227 P. 26, 
141 C.C.A. 679—Buckeye Powder 
Co. V. B. I. Du Pont de Nemours 
Powder Co., N.J., 228 P. 881, 139 C. 
C.A. 319—^Pennsylvania Co, v. 
Sheeley, Ohio, 221 P. 901, 187 C.C. 
A. 471—^What Cheer Coal Co. v. 
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for judgment,®® and to preserve for 

Johnson, Iowa, 66 F. 810, 6 C.C^. 
148. 

D.C.—Welgle r. Roller. 296 F. 985, 54 
App.D.C. 164. 

8 C.J. p 922 note 40, p 923 note 41, p 
925 note 47, p 926 notes 48, 53. 

(3) Errors in instructions given, 
however, could be considered with¬ 
out an appropriate exception where 
the ends of Justice so required. 
XJ.S.—Walsh V. Segale, CC.A.Vt., 70 

F.2d 698—Sacramento Suburban 
Fruit Lands Co. v. Jeppson, C.C.A. 
Cal., 36 F.2d 927—^Pennsylvania Co. 
V. Sheeley, Ohio, 221 F. 901, 137 C.C. 
A. 471—Cougar v. Morse, C.C.Mass., 
66 F. 702. 

(4) Where the charge in effect as¬ 
serted but a single proposition, ex¬ 
ception to the charge given was not 
required to point out specifically the 
propositions of law objected to. 

D.C.—Bernhardt v. City & S. Ry. Co., 

263 F. 1009, 49 App.D.C. 265. 

(5) Scope and extent of particular 
exceptions. 

U.S.—Chickasha Cotton Oil Co. v. Ro¬ 
den, C.C.A.Okl., 66 F.2d 127—Mar¬ 
cus V. Forcier, C.C.A.Mass., 38 F. 
2d 8—^Killisnoo Packing Co. v. 
Scott, C.C.A.Alaska, 14 F.2d 86— 
Canal Const. Co. v. Henson, C.C. 
A.Ark., 280 P. 98—^Bassell v. Hines, 
C.C.A.Ohlo, 269 F. 231, 12 A.L.R. 
1361—^Pennsylvania Co. v. Clark, C. 
C.A.Ohio, 266 F. 182—-Port Wells 
Mill & Lumber Co. v. Crawford, C. 
CJt.Ala6ka, 264 F. 935—^Eaton v. 
Clabaugh, Ohio, 251 F. 675, 168 C. 
C.A. 569—Hammond v. U. S., Cal., 
246 F. 40, 158 C.CJL 266—Ransom 
& Randolph Co. v. Pinches, N.Y., 
234 P. 847, 148 C.C.A. 445—Denison 
v. McNorton, Ohio, 228 P. 401, 142 
C.C.A. 631—Swayne & Hoyt v. 
Barsch, Or., 226 P. 681, 141 C.C.A. 
337. 

Errors la falling or refusing to give 
Instructions 

(1) Exceptions were usually nec¬ 
essary to save for review errors In 
failing or refusing to give instruc¬ 
tions. 

U.S.—^Elzig V. Gudwangen, C.C.A. 
Minn., 91 P.2d 434—McCoy v. Gad- 
des, C.C.A.Pa., 88 F.2d 480—Arkan¬ 
sas Oak Flooring Co. v. Pritzen, C. 
C.A.Ark., 87 F.2d 474—Ohmer v. 
Allen, C.C.A.Ohlo, 79 F.2d 942— 
Higgins V. Ledo, C.C.A.N.H., 66 F. 
2d 265—Allison v. Standard Air 
Lines, C.C.A.Cal., 66 F.2d 668— 
Howland v. Beck, C.C.A.Cal., 56 P. 
2d 35—McKay v. Monongahela Ry. 
Co., C.C.A.Pa., 44 F.2d 160—Mans¬ 
field Hardwood Lumber Co. v. Hor¬ 
ton, C.C.A.Ark., 32 F.2d 861—Man- 
Jon v. Lebron, C.C.A.Puerto Rico, 
23 P.2d 266—Head v. Texas Raw¬ 
hide Paving Co., C.C.A.Tex., 22 F. 
2d 664—Ford Hydro-Electric Co. v. 
Neely, C.C.A.Wi8., 13 F.2d 361, cer- 


consideration on | appeal errors in 

I tiorari denied 47 S.Ct 112, 278 U. 
S. 723, 71 L.Ed. 869—Parker v. El¬ 
gin, C.C.A.Tenn., 6 F.2d 662— 
Kingrey v. New York C. & St. L. 
R. Co., C.C.A.Ohio, 297 F. 876—Re¬ 
public Iron & Steel Co. v. Hines, 
Ohio, 240 F. 77, 163 C.C.A. US- 
Co-operative Raw Fur Co. v. Amer¬ 
ican Credit Indemnity Co.. Mich., 1 
240 F. 67. 153 C.C.A. 103. 

3 C.J. p 927 note 56. 

(2) Exceptions were required to be 
I specific and to point out the error 
complained of. 

U.S.—O’Connor v. Ludlam, C.C.A.N. 
Y., 92 P.2d 60—^Electrical Research 
Products v. Gross, C.C.A.Alaska, 86 
P.2d 925—Hall v. ^tna. Life Ins. 
Co., C.C.A.Ark., 85 F.2d 447—Dela¬ 
ware & H. R. Corporation v. Cot¬ 
trell, C.C.A Pa., 69 F.2d 196, certio¬ 
rari denied 64 S.Ct. 719, 292 U.S. 
638, 78 L.Ed. 1490—Cromwell v. 
Slaney, C.C.A.Mass., 66 F.2d 940— 
Detroit Edison Co. v. Strieker, C.C. 
A.Mlch., 65 F.2d 126—Spokane. P. 

6 S. Ry. Co. V. Cole. C.C.A.Or., 64 F. 
2d 318—Chicago, M. & St. P. Ry. 
Co. V. Harrelson, C.C.A.Mo., 14 F.2d 
893—Borderland Coal Sales Co. v. 
Imperial Coal Sales Co., C.C.A.Ohio, 

7 F.2d 116—Pennsylvania Co. v. 
Sheeley, Ohio, 221 F. 901, 137 C.C.A. 
471. 

8 C.J. p 927 note 66. p 929 note 58. 

(8) Alleged error, however, could 
be considered without noting an ap¬ 
propriate exception where the inter¬ 
ests of Justice so required. 

U.S.—O’Connor v. Ludlam, C.C.A.N. 
y., 92 F.2d 60. 

(4) A failure or refusal to charge 
as to certain matters was not avail¬ 
able on appeal in the absence of on 
exception to the charge as given. 
District of Columbia v. Chessin, 61 
F.2d 623, 61 App.D.C. 260—Econ- 
omon V, Barry-Pate Motor Co., 3 
F.2d 84, 56 App.D.C. 143. 

Time of taking exceptions 

(1) Usually exceptions to the giv¬ 
ing or refusing of instructions were 
required to be taken before the Jury 
retired. 

U.S.—^Falrmount Glass Works v. Cub 
Fork Coal Co.. Ind., 63 S.Ct. 252, 
287 U.S. 474, 77 LJEd. 439. 

Travelers Indemnity Co. v. Plym¬ 
outh Box & Panel Co., C.C.A.N. 
C., 99 F.2d 218—Nichols v. Repub¬ 
lic Iron & Steel Co., C.C.A.Ala., 89 
F.2d 927—^American Cast Iron Pipe 
Co. v. American R. Co. of Porto 
Rico, C.CA»Puerto Rico, 87 F.2d 
250—Great Northern Ry. Co. v. 
Shellenbarger, C.C.A.Or.. 64 F.2d 
606, certiorari denied 52 S.Ct. 580, 
286 U.S. 666, 76 L.Ed. 1290—South¬ 
ern Transp. Co. 'V. Ashford, C.C.A. 
La., 48 F.2d 191—^Ford Hydro-Elec¬ 
tric Co. V. Neely. C.C.A.Wls., 13 F. 
2d 861, certiorari denied 47 S.Ct. 
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respect to the verdict or findings of 

112, 273 U.S. 723. 71 L.Ed. 859— 
Central Vermont Ry. Co. v. How¬ 
ard, C.C.A.Vt., 297 F. 666—Brevard 
Tannin Co. v, J. F. Mosser Co., C. 
C.A.N.C.. 288 F. 725—New York 
Life Ins. Co. v. Slocomb, C.C.A. 
Wash., 284 F. 810, certiorari denied 
43 S.Ct. 621, 262 U.S. 745, 67 L.Ed. 
1211—Central R. Co. of New Jer¬ 
sey V. Sharkey, N.Y., 269 F. 144, 
170 C.C.A. 212—Siultz V. Cousins, 
Tenn., 242 F. 794, 166 C.C.A. 382— 
Miller & Lux v. Petrocelll, Cal., 236 
F. 846, 160 C.C.A. 108—Alvenson v. 
Oregon-Washington R. & Nav. Co., 
Wash., 236 F. 331, 149 C.C.A. 463— 
Baltimore & O. R. Co. v. Wood, Pa., 
228 F. 625, 143 C.C.A. 147—Barnes 
& Tucker Coal Co. v. Vozar, Pa., 
227 F. 26, 141 C.C.A. 679—Lehigh 
Valley Coal Co. v. Calausky, N.Y., 
222 F. 664, 138 C.C.A. 188—Beat.‘^on 
Copper Co. v. Pedrin, Alaska, 217 
F. 43. 133 C.C.A. 29. 

3 C.J. p 964 note 37, p 955 note 42. 

(2) Where the Jury, after retiring, 
returned for instructions which were 
given in the absence of counsel, it 
was sufficient if exceptions were tak¬ 
en as soon as opportunity was of¬ 
fered. 

U.S.—Merchants Exch. Bank v. Mr- 
Graw. Wash., 76 F. 930, 22 C.C.A. 
622. 

50. U.S.—U. S. v. Blumenthal, C.C. 

A.Okl., 77 P.2d 219. 

Tims of taking exception 

(1) An exception to the denial of 
a motion for Judgment was re^iuired 
to be timely taken. 

U.S.—Lando v. Equitable Life Assur. 
Soc. of U. S., C.C.A.Cal.. 84 P.2d 
640. 

(2) Procedure where case taken 
under advisement. 

U.S.—U. S. V. Martin, C.C.A.Kan.. 80 
F.2d 460. 

Effect of exception 

(1) Generally an exception to a 
denial of a motion for Judgment in 
an action tried to the court without 
a Jury presented reviewable ques¬ 
tions. 

XJ.S.—U. S. v, Richards, C.C.A.Ohio, 
79 F.2d 797, certiorari denied Rich¬ 
ards v. U. S., 66 act. 696, 297 U.S. 
718, 80 L.Ed. 1003—U. S. V. W^yom- 
Ing Central Ass’n, C.C.A.Wyo., 70 
F.2d 869—State Bank of New York 
V. Henderson County, C.C.A., 86 F. 
2d 859, certiorari denied Hender¬ 
son County, State of Kentucky v. 
State Bank of New York, 60 S.Ct. 
245, 281 U.S. 728, 74 L.Ed. 1144, 
1145. 

(2) Such an exception raised no 
question of law for the court of ap¬ 
peals where there was no evidence 
before the trial court on which the 
requested Judgment could be found 
or where the trial court’s findings of 
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sustain the verdict, findings, or judgment,®^ and the 


the jury,®i the court's findings of fact and conclu¬ 


sions of law,S2 the sufficiency of 

fact were not flndlngs of all the ul¬ 
timate facts from which the Judg¬ 
ment could be said to follow as a 
matter of law. 

U.S.—U. S. V. Bertelsen & Petersen 
Engineering Co., C.C.A.Mass., 95 F. 
2d 867, affirmed U. S. v. Bertelsen 
& Petersen Engineering Co., 69 S. 
Ct. 641, 306 U.S. 276, 83 L.Bd. 647. 

61. Fartlonlar errors held to require 
ezoeptioas 

U.S.—Garfield Aniline Works v. Zen- 
dle, C.C.A.N.J., 43 F.2d 637. 

Detroit United Ry. v. Weintrobe, 
Mich., 259 F. 68, 170 C.C.A. 136— 
Goelet V. Matt J. Ward Co., N.Y., 
242 P. 66, 156 C.C.A. 9. 

3 C.J. p 932 note 77. 

Errors appearing in record proper 
Inasmuch as a verdict is a part of 
the record, no exception was neces¬ 
sary to support an assignment of er¬ 
ror raising the question of its suffi¬ 
ciency. 

U.S.—Patterson v. Robinson, Pa., 180 
F. 668, 103 C.C.A. 634. 

52. U.S.—Perry v. Wiggins, C.C.A. 
Mo., 57 F.2d 622, certiorari denied 
63 S.Ct. 12, 287 U.S. 609, 77 L.Ed. 
629. 

Findings of fact by court 

(1) Proper exceptions were usually 
required to save for consideration on 
appeal errors relating to findings of 
fact by the trial court. 

U.S.—Klineline v. U. S., C.C.A.Ky., 85 
F.2d 628—Roach v. Mln.shall, C.C. 
A.Ohio, 85 F.2d 614—Kelley v. U. 

S., C.C.A.Ky., 86 P.2d 668—Aro 
Equipment Corporation v. Ilerring- 
Wissler Co., C.C.A.Iowa, 84 F.2d 
619—Wright v. U. S., C.C.A.Okl., 76 
F.2d 368—Rose v. U. S., C.C.A.Ky., 
69 F.2d 966—Dobbins v. U. S., C.C. 
A.Cal., 47 P.2d 887—General Mo¬ 
tors Co. V. Swan Carburetor Co., C. 
C.A.Ohio, 44 P.2d 24, certiorari de¬ 
nied General Motors Corporation v. 
Swan Carburetor Co., 61 S.Ct. 181, 
282 U.S. 897, 76 L.Ed. 790—U. S. v. 
Wooten, C.C.A.N.M., 40 F.2d 882— 
Thomas B. Basham Co. v. Lucas, 
C.C.A.Ky., 30 P.2d 97—U. S. v. Ed¬ 
wards, C.C.A.Neb., 23 P.2d 477— 
Macomber v. Goldthwaite, C.C.A. 
Or., 22 P.2d 638—Gulf, C. & S. F. 
Ry. Co. V. Clement Grain Co., C.C.A. 
Tex.. 268 F. 636. 

(2) Exceptions were required to be 
specific, general exceptions being in¬ 
sufficient to bring up for review spe¬ 
cific findings. 

U.S.—Kansas City Marble & Tile Co. 
V. Penker Const. Co., C.C.A.Va., 86 
F.2d 287—^Union Bleachery v. U. 

S., C.C.A.S.C., 79 F.2d 649—General 
Motors Co. V. Swan Carburetor Co., 
C.C.A.Ohio, 44 F.2d 24, certiorari 
denied General Motors Corporation 
y. Swan Carburetor Co., 51 S.Ct. 181, 


the evidence to | 

282 U.S. 897, 76 L.Ed. 790—Geo. 
A. Hormel & Co. v. Chicago, M. & 
St. P. Ry. Co.. C.C.A.Minn., 283 F. 
916—^Arkansas Bridge Co. v. Kelly- 
Atkinson Const. Co., C.C.A.Mo., 282 
F. 802. 

8 C.J. p 938 note 84, p 935 note 88, p 
936 note 96. 

(3) Exceptions were required to be 
timely taken. 

U.S.—First Nat. Bank v. U. S., C.C. 
A.Ill., 102 F.2d 907, certiorari de¬ 
nied 59 S.Ct. 1038, 307 U.S. 641, 83 

L. Ed. 1621, rehearing denied 60 S. 
Ct. 69, 308 U.S. 633, 84 L.Ed. 627, 
motion denied 60 S.Ct. 1090, 310 

U. S. 668, 84 L.Ed. 1421—Huron Col¬ 
lege V. Union County Trust Co., C. 
C.A.S.D., 77 F.2d 609. 

(4) No exception was necessary to 
raise the question whether the facts 
found by the court supported the 
Judgment or decree. 

U.S.—Coggins V. Gregorio, C.C.A.N. 

M. , 97 F.2d 948—Sanfeliz v. Bank 
of Nova Scotia, C.C.A.Puerto Rico, 
74 P.2d 338—U. S. v. Hule, C.C.A. 
Ga, 73 F.2d 305—Salt Bayou Drain¬ 
age Dist. V. Futrall, C.C.A.Ark., 72 
P.2d 940—White v. U. S., C.C.A. 
Okl., 48 P.2d 178—General Motors 
Co. V. Swan Carburetor Co., C.C.A. 
Ohio, 44 F.2d 24, certiorari denied 
General Motors Corporation v. 
Swan Carburetor Co., 61 S.Ct. 181, 
282 U.S. 897, 75 L.Ed. 790—S. A. 
Gerrard Co. v. American Ry. Ex¬ 
press Co., C.C.A.Ohio, 36 P.2d 861— 
Templar Motors Co, v. Bay State 
Pump Co., C.C.A.Ohio, 289 F. 24— 
City of Cleveland v. Walsh Const. 
Co., C.C.A.Ohio, 279 F. 67—Phila¬ 
delphia Casually Co. v. Fechheimer, 
Ohio, 220 F. 401, 136 C.C.A. 26, Ann. 
Cas.l917D, 64. 

3 C.J. p 942 note 24. 

(6) Scope and efCect of particular 
exceptions. 

U.S.—Continental Pipe Mfg. Co. v. 
Poe. C.C.A.Wash., 69 F.2d 694— 
Thomas E. Basham Co. v. Lucas, 
C.C.A.Ky., 30 F.2d 97—Blocton Ca- 
haba Coal Co. v, U. S., C.C.A.Ala., 
24 F.2d 180. 

(6) Exceptions to general findings 
brought up no question for review. 
U.S.—Nevins v. U. S., C.C.A.Ind., 95 
F.2d 663—^Welch v. Hassett, C.C.A. 
Mass., 90 F. 2d 833, affirmed, Hassett 

V. Welch, 58 S.Ct. 659, 303 U.S. 803, 
82 L.Ed. 858—^American Surety Co. 
of New York v. Cotton Belt Levee 
Dist. No. 1 of Phillips County, Ark., 
C.C.A.Ark., 68 F.2d 234—Stinson v. 
Business Men's Accident Ass'n, C. 
C.A.Okl., 43 F.2d 312—Lahman v. 
Burnes Nat. Bank of St. Joseph, 
Mo., C.C.A.Neb., 20 F.2d 897. 

Deolsioiis or coaolusloiui of law 

(1) Proper exceptions were usual¬ 
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ly required to preserve for considera¬ 
tion on appeal errors relating to the 
lower court’s conclusions of law or 
deci.sion on the facts found. 

U.S.—Klineline v. U. S., C.C.A.Ky.. 
86 F.2d 628—Kelley v. U. S.. C.C. 
A.Ky., 86 F.2d 668—Rose v. U. S., 
C.C.A.Ky., 69 F.2d 966—Kansas City 
Life Ins. Co. v. Shirk, C.C.A.Kan., 60 
P.2d 1046—Thornton v. National 
City Bank of New York, C.C.A.N.Y., 
46 P.2d 127—General Motors Co. v. 
Swan Carburetor Co., C.C.A.Ohio, 44 
F.2d 24, certiorari denied General 
Motors Corporation v. Swan Car¬ 
buretor Co., 61 S.Ct. 181, 282 U.S. 
897, 75 L.Ed. 790. 

3 C.J. p 937 note 2. 

(2) Exceptions were required to be 
specific. 

U.S.—Geo. A. Hormel & Co. v. Chica¬ 
go, M. & St. P. Ry. Co., C.C.A.Minn., 
283 F. 915—Arkansas Bridge Co. v. 
Kelly-Atkinson Const. Co., C.C.A. 
Mo., 282 F. 802. 

(3) Exceptions were required to bo 
timely taken. 

U.S.—First Nat. Bank v. U. S., C.C.A. 

Ill., 102 F.2d 907, certiorari denied 
69 S.Ct. 1038, 307 U.S. 641, 83 L.Ed. 
1621, rehearing denied 60 S.Ct. 69, 
308 U.S. 633, 84 L.Ed. 627, motion 
denied 60 S.Ct. 1090, 310 U.S. 658. 
84 L.Ed. 1421—Missouri State Life 
Ins. Co. V. Langreder, C.C.A.I11., 87 
F.2d 686—Huron College v. Union 
County Trust Co., C.C.A.S.D., 77 F. 
2d 609. 

Befnsal of court to make special 
fladings in a Jury waived case was 
not subject to exception. 

U.S.—Fred W. Mears Heel Co. v. 
WaJley, C.C.A.Me., 71 F.2d 876, cer¬ 
tiorari denied Fred W. Mears Heel 
Co. V. Walley, 55 S.Ct. 122, 293 U.S. 
606, 79 L.Ed. 696. 

53. Necessity and sulBoleuoy of ex¬ 
ceptions 

(1) Proper exceptions were usual¬ 
ly required to preserve for consid¬ 
eration on appeal the sufficiency of 
the evidence to sustain the verdict, 
findings, or judgment. 

U.S.—Maryland Casualty Co. v. 

Jones, Cal., 49 S.Ct. 484, 279 U.S. 
792, 73 L.Ed. 960. 

Eastern Shore of Virginia Prod¬ 
uce Exchange v. New York Cent. 
R. Co., C.C.A.Va., 97 F.2d 565— 
Union Bleachery v. U, S., C.C.A.S. 
C., 79 P.2d 649, 102 A.L.R. 204— 
Wright V. U. S., C.C.A.Okl., 76 P.2d 
368—Pocahontas Coal & Coke Co. v. 
Cook, C.C.A.W.Va., 74 F.2d 878— 
Mandel Bros. v. Henry A. O'Neil, 
Inc., C.C.A.S.D., 69 F.2d 452—Gen¬ 
eral Accident Assur. Co. v. Cald¬ 
well, C.C.A.(3al., 59 F.2d 478—Kan¬ 
sas City Life Ins. Co. v. Shirk, C.C. 
A.Kan., 50 F.2d 1046—U. S. v. Rice, 
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amount of recovery and a similar rule was ap- taking exceptions, 
plied with respect to errors in proceedings before 

referees, masters, and like officers.^^ An exception g 292 ( 17 ). — Motions for New Trial or 

to a judgment in a law action tried by the court Judgment Notwithstanding 

without a jury, however, presented nothing for re- Verdict 

view.®® 

A motion tor a new trial or for a Judgment notwithn 
Effect of Conformity Act. In accordance with standing the verdict is not a condition precedent to the 
the rule stated supra § 287 , federal courts were not taking of an appeal. 

required under the Conformity Act, which has A motion for a new trial is not a condition prcced- 
been superseded, to follow state practice with respect ent to the taking of an appeal under the federal 
to the method,®®*® necessity,®®*^® and time®®-^® of practice,®*^ and on a motion for a new trial, the losing 


C.C.A.Or.. 47 F.2d 749-~Home Bldg. 
& Sav. Ass'n v. New Amsterdam 
Casualty Co., C.C.A.Ark., 45 F.2d 
989—White Co. v. Wells, C.C.A. 
Ohio, 42 F.2d 460—Maryland Cas¬ 
ualty Co. V. Jones, C.C.A.Cal., 85 
F.2d 791—Hessig-Ellls Drug Co. v. 
Grinnell Lithographic Co., C.C.A. 
Tenn., 33 F.2d 449—People’s Bank 
of Keyser, W.Va. v. International 
Finance Corporation, C.C.A.W.Va., 
30 F.2d 46, certiorari denied Peo¬ 
ple’s Bank of Keyser, W.Va. v. In¬ 
ternational Finance Corporation, 49 
S.Ct. 352. 279 U.S. 858, 73 L.Ed. 999 
—Associated Industries Ins. Cor¬ 
poration V. New Amsterdam Cas¬ 
ualty Co., C.C.A.Tex., 29 F.2d 278 
—McMillan v. National Wool Ware¬ 
house & Storage Co., C.C.A.Idaho, 
28 F.2d 793, certiorari denied 49 S. 
Ct. 251, 279 U.S. 836, 73 L.Ed. 984— 
Gillespie v. Hongkong & Shanghai 
Banking Corporation, C.C.A.China, 
23 F.2d 670, certiorari denied 48 S. 
Ct. 420, 276 U.S. 635, 72 L.Ed. 743 
—^Thompson-Starrett Co. v. La 
Belle Iron Works, C.C.A.N.Y., 17 F. 
2d 536, certiorari denied 47 S.Ct. 
763, 274 U.S. 748, 71 L.Ed. 1330— 
Grainger Bros. Co. v. G. Amsinck & 
Co., C.C.A.Neb., 15 F.2d 329. certio¬ 
rari denied 47 S.Ct. 572, 273 U.S. 
768, 71 L.Ed. 882—Garwood v. 

Scheiber, Cal., 246 F. 74, 158 C.C.A. 
300, certiorari denied 38 S.Ct. 427, 
247 U.S. 506. 62 L.Ed. 1240—SocidtO 
Nouvelle d’Armement v. Barnaby, 
Wash., 246 F. 68, 158 C.C.A. 294— 
Security Nat. Bank of Sioux City, 
Iowa V. Old Nat. Bank of Battle 
Creek, Mich., Iowa, 241 F. 1, 154 C. 
C.A. 1—^Kalloch v. Hoagland, Tenn., 
239 F. 252, 152 C.C.A. 240—McBride 
V. Neal. Ill., 214 F. 966, 131 C.C.A. 
262. 

3 C.J. p 942 note 26. 

(2) Question of the sufficiency of 
the evidence was raised by excep¬ 
tions to the making of a finding of 
fact in favor of defendant and to the 
refusal to grant a new trial. 

D.C.—George v. Capital Traction Co., 
296 F. 965, 64 App.D.C. 144. 

(3) Sufficiency of particular excep¬ 
tions to raise questions of sufficien¬ 
cy of evidence. 

U.S.—Taylor v, Merrill, C.C.A.Ariz., 


104 F.2d 710, certiorari denied 60 S. 
Ct 122. 308 U.S. 693, 84 I^Ed. 496 
—Fierce v. Wyatt, C.C.A.Iowa, 83 
P.2d 892—Southern Pac. Co. v. 
Smith, C.C.A.Ariz., 83 F.2d 461— 
Johnson v. First Nat. Bank & Trust 
Co. of Tulsa, C.C.A.Okl., 78 F.2d 535 
—Kolton V. U. S., C.C.A.C 0 I 0 ., 67 F. 
2d 741—Greenway v. U. S., C.C.A. 
Colo., 67 F.2d 738—^American Sure¬ 
ty Co. of New York v. Cotton Belt 
Levee Dist. No. 1 of Phillips Coun¬ 
ty, Ark., C.C.A.Ark., 58 F.2d 234— 
General Motors Co. v. Swan Car¬ 
buretor Co., C.C.A.Ohio, 44 P.2d 24, 
26, certiorari denied General Mo¬ 
tors Corporation v. Swan Carbure¬ 
tor Co.. 61 S.Ct. 181, 282 U.S. 897, 
76 L.Ed. 790—^Maryland Casualty 
Co. V. Klickalumber Co., C.C.A.Cal., 
41 P.2d 222—^Thompson-Starrett 
Co. V. La Belle Iron Works, C.C.A. 
N.Y.. 17 F.2d 536, certiorari denied 
47 S.Ct. 763, 274 U.S. 748, 71 L.Ed. 
1330. 

3 C.J. p 943 note 27. 

64. U.S.—City of Sedalia v. Chal- 
fant, C.C.A.MO., 4 F.2d 360— 
Crocker v. Ingersoll Engineering 
& Constructing Co., Mich., 249 F. 31, 
161 C.C,A. 91. 

56. U.S.—^Fruit Growers’ Express 
Co. v. Plate Ice Co., C.C.A.N.C.. 69 
F.2d 606, certiorari denied 53 S.Ct. 
91, 287 U.S. 642, 77 L.Ed. 666. 
Exceptions to report 

(1) Necessity and sufficiency of ex¬ 
ceptions to report of referee or mas¬ 
ter. 

U.S.—^Kansas City Southern R. Co. v. 
Guardian Trust Co., Mo., 36 S.Ct. 
334, 240 U.S. 166, 60 L.Ed. 579. 

Cromwell v. Skinner, C.C.A.Okl., 
62 F.2d 432, certiorari denied 58 S. 
Ct. 786, 289 U.S. 764, 77 L.Ed. 1498— 
American Surety Co. of New York 
V. James A. Dick Co., C.C.A.N.M., 
23 F.2d 464, certiorari denied 49 S. 
Ct. 26, 278 U.S. 624, 73 L.Ed. 646— 
Evans v. Crown Gasoline & Oil 
Co., Pa., 246 F. 933, 168 C.C.A. 
221—Cable v. U. S. Life Ina Co.. 
Ill., Ill F. 19, 49 C.C.A. 216, re¬ 
versed on other grounds 24 S.Ct. 
74, 191 U.S. 288, 48 L.Ed. 188. 

3 C.J. p 950 notes 90, 92, 96. 

(2) For purposes of review excep¬ 
tions to a referee’s report could be 
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considered as equivalent to excep¬ 
tions to rulings of a district court 
sitting without a jury “in the prog¬ 
ress of the trial.” 

U.S.—Thompson-Starrett Co. v. La 
Belle Iron Works, C.C.A.N.Y.. 17 F. 
2d 636, certiorari denied 47 S.Ct. 
7G3, 274 U.S. 748, 71 L.Ed. 1330. 
Exoeptions to rulings of court 

(1) Exceptions to the rulings by 
the trial judge on exceptions to the 
report of the referee or master wore 
essential to review of such rulings. 
U.S.—City of Cleveland v. Walsh 

Const. Co., C.C.A.Ohio, 279 F. 57— 
Rutan v. Johnson & Johnson, N.J., 
231 F. 869, 145 C.C.A. 363. 

3 C.J. p 950 note 98. 

(2) Exceptions were required to be 
specific. 

U.S.—^Philadelphia Casualty Co. v. 
Pechheimer, Ohio, 220 P. 401, 136 
C.C.A. 26. 

66 . U.S.—Tramel v. U. S., C.C.A. 
Okl., 66 P.2d 142—^Wynne v. Pries, 
C.C.A.Ohfo, 60 F.2d 761—Meyers v. 
Allen, C.C.A.Neb., 34 F.2d 883— 
Bank of Waterproof v. Fidelity 
& Deposit Co. of Maryland, C.C.A. 
La., 299 P. 478, certiorari denied 
Fidelity & Deposit Co. of Maryland 
v. Bank of Waterproof, 46 S.Ct. 98, 
266 U.S. 618, 69 L.Ed. 471—Blumon- 
feld V. Mogl & Co., C.C.A.Ga., 295 F. 
123. 

6BJ& U.S.—^Humphreys Gold Corpo¬ 
ration V. Lewis, C.C.A.Mont., 90 F. 
2d 896—Swift & Co. v. Daly, C.C.A. 
Mont., 44 P.2d 40. 

Brevard Tannin Co. v. J. F. Mos- 
ser Co., C.C.A.N.C., 288 F. 726. 
56.10 U.S.—^Humphreys Gold Corpo¬ 
ration V. Lewis, C.C.A.Mont., 90 F. 
2d 896—Harbour v. U. S., C.C.A. 
Tex., 64 F.2d 1. 

56.16 U.S.—Brevard Tannin Co. v. J. 
P. Mosser Co.. C.C.A.N.C.. 288 F. 
726. 

25 C.J. p 825 note 60. 

67. U.S.—Freightways, Inc. v. Staf¬ 
ford, C.A.MO., 217 F.2d 831—Ander¬ 
son v. Federal Cartridge Corp., C.C. 
A.Mlnn., 166 F.2d 681—^American 
Distilling Co. v. Wisconsin Liquor 
Co., C.C.A.W1S., 104 P.2d 682, 123 
A.L.R. 739—Aaron v. U. S., C.C.A. 
Mo., 165 F. 833, 84 C.C.A. 67. 
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party is not compelled, as the price of maintaining 
his objections to court rulings on a later appeal, 
again to present all of his previous objections to 
rulings of the trial court.57.5 ^ motion for a judg¬ 
ment notwithstanding the verdict is not a condition 
precedent to an appeal from a final judgment.57.l0 

Effect of Conformity Act, In accordance with 
the rule stated supra § 287, federal courts were not 
required under the Conformity Act, which has been 
superseded, to follow state practice with respect 
to the necessity of a motion for a new trial, as a 
prerequisite to a review of the rulings of the trial 

court.^'^-15 

§ 292(18). Parties 

One who was not a party to the suit or to the Judg¬ 
ment is not a proper party to the appeal, but as a general 
rule all parties to the record who appear to have any 
rights or interests that may be directly affected by a 
Judgment on appeal must be made parties to the appeal. 

Although one who was not made a party to the 
suit or to the judgment is not a proper party to 
the appeal,67.50 jn the absence of statute or rule of 
court to the contrary, the general rule is that all par¬ 
ties to the record who appear to have any rights or 
interests that may be directly affected by a judgment 
on appeal must be made parties to the appeal, or must 
be given notice thereof, and an opportunity of being 
heard and defending their rights.68 Where plain¬ 
tiff recovered judgment against appellant but the 
jury returned a verdict in favor of another alleged 


joint tort-feasor, which plaintiff did not question, 
appellant cannot make the other a party to his 
appeal, where there is no contribution between 
joint tort-feasors under controlling state law.68.6 

§ 292(19). -Appellants 

Parties Interested In a Judgment may Join In an ap¬ 
peal therefrom, or, without summons and severance, any 
one or more of them may appeal separately, but one who 
was not made a party to the suit or to the Judgment is 
not a proper appellant. 

Under the Federal Rules of Civil Procedure, 
Rule 74, 28 U.S.C.A., parties interested jointly, sev¬ 
erally, or otherwise in a judgment may join in an 
appeal therefrom; or, without summons and sever¬ 
ance, any one or more of them may appeal separately 
or any two or more of them may join in an appeal.^® 
One who was not made a party to the suit or to the 
judgment is not a proper appellant.68.5 Further¬ 
more, to become an appellant, a party must ap¬ 
peal ;59.io and one who has not appealed before the 
time for appeal has expired cannot be made an appel¬ 
lant by the court of appeals.68-i5 

Former practice. Prior to the adoption of the 
Federal Rules of Civil Procedure and prior to the 
abolition of the writ of error by statute, the general 
rule, subject to some qualifications, was that all par¬ 
ties against whom a joint judgment or decree had 
been rendered were required to join in a writ of 
error or appeal, unless there had been a severance 
of the parties in interest effected by summons and 


Alder v. Edenborn, D.C.N.T., 198 
F. 928. 

“A motion for a new trial Is not 
indispensable to a review of a ruling 
or finding of a federal court or of a 
referee." 

U.S.—Chicago Life Ins. Co. v. Tier- 
nan, C.C.A.Kan., 263 F. 326, 330. 

57.5 U.S.—Morgan Elec. Co. v. Neill, 
C.A.Alaska, 198 F.2d 119. 

Error held not waived 

Where errors of federal district 
court in striking defenses of defend¬ 
ants were covered in defendant’s 
specification of errors and its points 
to be relied on on appeal, error was 
not waived because of failure of de¬ 
fendant to assign the striking of such 
defenses as error in its motion for 
new trial. 

U.S.—Morgan Elec. Co. v. Neill, su¬ 
pra. 

67.10 U.S.—Hansen v. Vidal, C.A. 
N.M., 237 F.2d 463. 

57.16 U.S.—^Alder v. Edenborn, D.C. 
N.T., 198 F. 928—Boatmen’s Bank 
V. Trower Bros. Co., Mo., 181 F. 
804, 104 C.C.A. 314. 

46 C.J. P 80 note 67. 

67.50 U.S.—Smith v. American Asi¬ 


atic Underwriters, Federal, Inc., U. 
S.A., C.C.A.China, 134 F.2d 233. 

58. U.S.—McLean v. Jaffray, C.C.A. 

Minn., 71 F.2d 743. certiorari de¬ 
nied 55 S.Ct. 118, 293 U.S. 602, 79 
L.Ed. 694. 

3 C.J. p 1003 note 46, p 1004 notes 
46, 47. 

Jarisdictional gaestion. 

Court of appeals has no power to 
hear and determine a case unless all 
the parties substantially affected by 
the Judgment or decree are brought 
before it. 

U.S.—Babcock v. Norton, C.C.A.N.T., 
5 F.2d 153, certiorari denied Nor¬ 
ton V. Babcock, 46 S.Ct. 609, 268 
U.S. 689, 69 L.Bd. 1168. 

Purpose of this rule has been stat¬ 
ed as being that the successful par¬ 
ty may be at liberty to enforce his 
judgment, decree, or order without 
delay against those parties who do 
not desire to have it reversed, and 
that the appellate court may not be 
required to decide the same question 
more than once on the same record. 
U.S.—Lewis V. Sittel, Ind.T.. 166 F. 
157, 91 C.C.A. 191—Dodson v. 

Fletcher, Ark., 78 F. 214, 24 C.C.A. 
69, motion denied 79 F. 129, 24 C. 

935 


C.A. 466—Farmers’ Loan & Trust 
Co. V. McClure, Ark., 78 F. 211, 24 
C.C.A. 66. 

58.5 U.S.—Price v. Green way, C.C.A. 
N.J., 167 F.2d 196. 

69. U.S.—In re Braker, C.C.A.Ohio, 
127 F.2d 662—In re Barnett. C.C. 
A.N.T.. 124 F.2d 1006—Schaffer v. 
Pennsylvania R. Co., C.C.A.I11., 101 
F.2d 369. 

Eetroactive application 

This Rule of court does not apply 
to appeals taken prior to Sept. 16, 
1938, the effective date of the Rule. 
U.S.—Standard Accident Ins. Co. v. 
U. S., for Use and Benefit of 
Stringille, C.C.A.Mass., 103 F.2d 601 
—Tighe v. Maryland Casualty Co., 
C.C.A.Cal., 99 F.2d 727. 

59.5 U.S.—De Korwin v. First Nat. 
Bank of Chicago, C.A.I11., 235 F.2d 
166—Smith v. American Asiatic 
Underwriters, Federal, Inc., U.S.A., 
C.C.A.China, 134 F.2d 233. 

59.10 U.S.—Smith v. American Asi¬ 
atic Underwriters, Federal, Inc., U. 
S.A., supra. 

59.15 U.S.—Smith v. American Asi¬ 
atic Underwriters, Federal, Inc., U. 
S.A., supra. 
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severance, or by an equivalent proceeding appear¬ 
ing in the record.®® 

Where a decree or judgment was several in form 
and substance, however, and the interest represented 
by each of the coparties, plaintiff or defendant, or 
by some of them, was separate and distinct from that 
of the others, any party who was aggrieved in his 
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separate interest, or several parties who were ag¬ 
grieved in their united interests, could appeal or sue 
out a writ of error separately or jointly, as the case 
might be, to protect his pr their own interests with¬ 
out joining coparties adjudged against by the same 
judgment or decree, but not united in interest with 
him or them, and without a summons and severance 
or the equivalent thereof.®^ 


60. U.S.—Lamb v. Washington Oil 
Co. of Texas. C.C.A.Tex., 103 F.2d 

711— Standard Accident Ins. Co. v. 

U. S., for Use and Benefit of Strin- 
gllle, C.C.A.MasB., 103 P.2d 601— 
Wire Tie Mach. Co. v. Pacific Box 
Corporation, C.C.A.Cal., 102 F.2d 
543, affirmed 107 F.2d 54—Tighe v. 
Maryland Casualty Co., C.C.A.Cal., 
99 F.2d 727—^Preston v. Fidelity & 
Deposit Co. of Maryland. C.C.A. 
Tenn., 98 F.2d 430—Mackey v. City 
of Little Rock, C.C.A.Ark., 94 F.2d 
646, certiorari denied 58 S.Ct. 1056, 
804 U.S. 582, 82 L.Ed. 1544—Hud¬ 
son V. Pacific Trust Co., C.C.A.Ha- 
waii, 93 F.2d 821—State of Texas 

V. Anderson, Clayton & Co., C.C.A. 
Tex., 92 F.2d 104, certiorari denied 
68 S.Ct. 265, 302 U.S. 747, 82 L.Ed. 
578, rehearing denied 58 S.Ct. 366, 
802 U.S. 780, 82 L.Ed. 602—Oakland 
County V. Hazlett. C.C.A.Mich., 87 
F.2d 795—Wells v. Demeter, C.C. 
A.Okl., 84 F.2d 678—^Pflueger v. 
Sherman. C.C.A.Hawali, 76 F.2d 84, 
certiorari denied 66 S.Ct. 94, 296 

U. S. 684, 80 L.Bd. 413—The L. I. 
R. R. No. 18, C.C.A.. 67 P.2d 290— 
City of Shidler v. H. C. Speer & 
Sons Co., C.C.A,Okl., 62 P.2d 644— 
Doran v. Charles D. Kaier Co., C. 

C. A.Pa.. 60 F.2d 269—H. E. Wolfe 
Const. Co. V. Fersner, C.C.A.S.C., 

68 F.2d 27—Clarke v. Boysen, C.C. 
A.Wyo., 89 P.2d 800, certiorari de¬ 
nied 61 S.Ct. 76. 282 U.S. 869, 75 L. 
Ed. 768—Osage Oil & Refining Co. 

V. Mulber Oil Co., C.C.A.Okl., 38 
F.2d 896—Axelrod v. Osage Oil & 
Refining Co.. C.C.A.Okl.. 29 F.2d 

712— ^American Baptist Homes Mis¬ 
sion Soc. V. Barnett, C.C.A.N.Y., 26 
F.2d 850, certiorari denied Ameri¬ 
can Baptist Home Mission Soc. v. 
Barnett. 49 S.Ct. 28. 278 U.S. 626, 
73 L.Ed. 546—^American Surety Co. 
of New York v. People of State of 
Colorado, for Use of Little, C.C.A. 
Colo., 22 F.2d 624—Norrie v. Leh¬ 
man, C.C.A.N.Y., 16 F.2d 366—Park¬ 
er V. New England Oil Corporation, 

D. C.Mass.. 15 F.2d 286—Smith v. 
Collins, C.C.A., 12 F.2d 267—Bab-j 
cock V. Norton, C.C.A.N.Y., 6 P.2d 
163, certiorari denied Norton v.! 
Babcock. 45 S.Ct 609, 268 U.S. 689, | 

69 L.Ed. 1168—^Arkansas Anthra¬ 
cite Coal & Land Co. v. Stokes, C.C. 
A.Ark., 2 P.2d 611—Priest v. Sea¬ 
man, C.C.A.MO., 266 F. 844—Na¬ 
tional Surety Co. v. Leflore County, 
C.C.A.Miss., 262 F. 826, certiorari 


denied 40 S.Ct 583, 253 U.S. 490, 64 
L.Ed. 1028, appeal dismissed 41 S. 
Ct 447, 255 U.S. 680, 66 L.Ed. 796. 
D.C.—Swofford v. International Mer¬ 
cantile Marine Co., 113 P.2d 179, 72 
App.D.C. 225. 

8 C.J. p 1005 note 55, p 1006 note 58, 
p 1009 note 76, p 1010 note 78, p 
1011 notes 79, 81, p 1012 note 85, 
p 1014 note 87. 

Parties la default 

Rule applied even where some of 
the parties had suffered a default to 
be entered against them. 

U.S.—Mlttry Bros. Const Co. v. U. 
S., for Use of Belmont, C.C.A.Idaho, 
76 F.2d 79. 

What constituted suBunons and sev¬ 
erance or its equivalent 

(1) Anything In the record which 
showed that the party not appealing 
had notice of the appeal and chose to 
abide by the decree was a sufficient 
showing of severance. 

U.S.—^Wire Tie Mach. Co. v. Pacific 
Box Corporation, C.C.A.Cal., 102 
P.2d 643, affirmed 107 F.2d 64— 
Brock v. Fidelity & Deposit Co. of 
Maryland, C.C.A.Ala., 86 F.2d 345, 
certiorari denied Fidelity & Deposit 
Co. of Maryland v. Brock, 67 S.Ct. 
610, 300 U.S. 672, 81 L.Ed. 878— 
American Baptist Home Mission 
Soc. V. Barnett, C.C.A.N.Y., 26 P.2d 
350, certiorari denied American 
Baptist Home Mission Soc. v. Bar¬ 
nett, 49 S.Ct. 28, 278 U.S. 626, 73 
L.Ed. 646. 

Union Trust Co. v. Beach, Ga., 
227 F. 36, 141 C.CJL 684. 

(2) A belated appearance and re¬ 
quest to join as appellant, however, 
was not equivalent to "summons and 
severance." 

U.S.—^American Baptist Home Mis¬ 
sion Soc. v. Barnett, supra. 

(8) The same was true of belated 
appearances and waivers by the omit¬ 
ted parties. 

U.S.—^Pflueger v. Sherman, C.C.A.Ha- 
wail, 76 F.2d 84, certiorari denied 
66 S.Ct 94, 296 U.S. 684, 80 L.Ed. 
418. 

Piling of summons and severance 

Summons and severance, or their 
equivalents, were required to be filed 
in the lower court. 

U.S.—Pfiueger v. Sherman, C.CA-Ha- 
waii, 76 F.2d 84, certiorari denied 
66 S.Ct. 94, 296 U.S. 684, 80 L.Ed. 
418. 


On refusal of oopartles to join in or 
prosecute appeal 

Where one or more of the coplaln- 
tiffs or codefendants refused to join 
in or prosecute an appeal or writ of 
error in which they should all unite, 
on notice or process regularly served, 
or, after having perfected the ap¬ 
peal, abandoned it, the others could 
prosecute the proceedings alone. 
U.S.—Kelly v. Allen, C.C.A.Arlz., 49 
F.2d 876, certiorari denied Allen v. 
Kelly, 62 S.Ct. 23, 284 U.S. 642, 76 
L.Ed. 546. 

3 C.J. p 1007 note 69. 

Person Jointly liable for costs 

Fact that a decree made a party 
jointly liable for the costs did not re¬ 
quire him to join in an appeal or to 
be severed. 

U.S.—Higbee v. Chadwick, Tenn., 220 
F. 873, 136 C.C.A. 317. 

Whether a decree was joint, pre¬ 
cluding appeal by one of several de¬ 
fendants only, was determined by 
the face of the decree, 

U.S.—City of Shidler v. H. C. Speer 
& Sons Co., C.C.A.Okl., 62 F.2d 644. 

61. U.S.—Brock v. Fidelity & De¬ 
posit Co. of Maryland, C.C.A.Ala., 
86 F.2d 345, certiorari denied Fi¬ 
delity & Deposit Co. of Maryland 
V. Brock, 67 S.Ct. 610, 300 U.S. 672, 
81 L.Ed. 878—Martin v. National 
Surety Co., C.C.A.Mo., 86 F.2d 136, 
affirmed 67 S.Ct. 631, 300 U.S. 688, 
81 L.Ed. 822—Norristown-Penn 

Trust Co. V. Cole, C.C.A.Tex., 80 F. 
2d 888, certiorari denied Cole v. 
Norrlstown-Penn Trust Co., 66 S. 
Ct. 670, 297 U.S. 723, 80 L.Ed. 1007 
—Mittry Bros. Const. Co. v. U. S., 
for Use of Belmont, C.C.A.Idaho,* 
76 P.2d 79—New Jersey Zinc Co. 
V. Slngmaster, C.C.A.N.Y., 71 F.2d 
277, certiorari denied Slngmaster v. 
New Jersey Zinc Co., 66 S.Ct. 106, 
293 U.S. 691, 79 L.Ed. 685—Broth¬ 
erhood of Locomotive Engineers Se¬ 
curities Corporation of New York 
V. W. L. Shepherd Lumber Co., C.C. 
A.Fla., 61 F.2d 163—Clarke v. Boy- 
sen, C.C.A.Wyo., 39 P.2d 800, cer¬ 
tiorari denied 61 S.Ct. 75, 282 U.S. 
869, 76 L.Ed. 768—Osage Oil & Re¬ 
fining Co. V. Mulber Oil Co., C.CA.. 
Okl., 38 F.2d 396—^Axelrod v. Osage 
Oil & Refining Co., C.C.A.Okl., 29 F. 
2d 712—Hart v. Wiltsee, C.C.A. 
Mass., 16 F.2d 888, certiorari de¬ 
nied Wiltsee v. Hart, 48 S.Ct. 119, 
276 U.S. 669, 72 L.Ed. 426— Norrie 
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It was not necessary to join as parties nominal 
and useless parties.®^ Thus one whose interest was 
in no way adjudged, although made a party to the 
suit below, was not required to be made a party.®^ 

§ 292(20). -Appellees 

All parties In favor of whom a Judgment or decree 
has been rendered below, or who are Interested in having 
such judgment or decree austalned, or whose Interests 


will be affected by a reversal or modifleatlen of the judg¬ 
ment below must be made appellees. 

The general rule is that all parties in favor of 
whom a judgment or decree has been rendered be¬ 
low, or who are interested in having such judgment 
or decree sustained, or whose interests will neces¬ 
sarily be affected by a reversal or modification of 
such judgment or decree, must be made appellees.®^ 


V. Lohman, C.C.A.N.T., 16 F.2d 355 
—Adamson v. Black Rock Power & 
Irrigation Co., C.C.A.Wash.. 12 P.2d 
437—Union Cent. Life Ins. Co. v. 
I. Baer Co.. C.C.A.La., 10 P.2d 153. 

National Surety Co. v. Leflore 
County, Miss., C.C.A.M18S., 262 F. 
325, certiorari denied 40 S.Ct. 583, 
253 U.S. 490, 64 L.Ed. 1028. and 
appeal dismissed 41 S.Ct. 147, 255 
U.S. 680, 65 L.Ed. 796—Conn v. 
Drew, Tex., 250 F. 852, 163 C.C.A. 
166—Orleans-Kenner Electric Ry. 
Co. V. Dunbar, La., 218 F. 344, 134 
C.C.A. 152, certiorari denied Dun¬ 
bar V. Orleans-Kenner Electric Ry. 
Co.. 35 S.Ct. 418. 238 U.S. 606, 69 
L.Ed. 1485—Columbia River Pack¬ 
ers' Ass'n V. McGowan, Wash., 217 
P. 196, 133 C.C.A. 190. 

D.C.—Swofford v. International Mer¬ 
cantile Marine Co., 113 P.2d 179, 72 
App.D.C. 225. 

Robison V. Washington Ry. & 
Electric Co., 268 F. 616, 49 App.D.C. 
43. 

3 C.J. p 1007 note 68, p 1008 note 71. 
Decree several in fact, although Joint 
in form 

As a decree may be several in fact 
and in law, although it is apparent¬ 
ly Joint in form, the failure to unite 
as a party to an appeal one whose In¬ 
terest was clearly separate and dis¬ 
tinct from that of the party appeal¬ 
ing was not error. 

U.S.—State of Texas v. Anderson, 
Clayton & Co., C.C.A.Tex., 92 F.2d 
104, certiorari denied 68 S.Ct, 266, 
302 U.S. 747, 82 L.Ed. 678, rehear¬ 
ing denied 68 S.Ct. 366, 802 U.S. 780, 
82 L.Ed. 602—^Federal Intermedi¬ 
ate Credit Bank of Omaha v. L’Her- 
Isson. C.C.A.S.D., 83 F.2d 841. 
Action against hank and stookholdors 
In a suit against a bank and stock¬ 
holders to enforce a debt and stock¬ 
holders’ liability, defendants' liability 
being several and not Joint, a decree 
against them could be appealed from 
by one or more without Joining the 
others. 

U.S. —Hightower v. American Nat. 
Bank of Macon, C.C.A.Ga., 276 F. 
371, affirmed 44 S.Ct. 123, 263 U.S. 
851, 68 L.Ed. 384. 

Trustees and tax collector where is- 
sues unrelated 

Where, in a suit by a beneficiary of 
a trust against the trustees to enjoin 
them from paying an internal reve- 
tnie tax, the collector was subse- 


Quently brought in and an injunction 
sought to restrain collection of the 
tax, the latter issue was so unrelated 
to the former that on an appeal by 
the collector a summons and sever¬ 
ance. or notice to the trustees, was 
not necessary. 

U.S.—Reinecke v. Peacock, C.C.A.Ill., 
3 P.2d 683, certiorari denied Pea¬ 
cock V. Reinecke, 46 S.Ct. 635, 268 

U. S. 699, 69 L.Ed. 1164. 

Parties la default 

Where the Judgment was essential¬ 
ly several in nature, it was not neces* 
sary to Join as parties persons who 
had suffered a default. 

U.S.—New York Trust Co. v. Island 
Oil & Transport Co., C.C.A.N.T., 33 
P.2d 104, 79 A.L.R. 1007. 

3 C.J. p 1006 note 61 [a]. 

62. U.S.—Lamb v. Washington Oil 
Co. of Texas, C.C.A.Tex., 103 P.2d 
711—Queenan v. Mays. C.C.A.Okl., 
90 F.2d 625, certiorari denied 
Board of Com’rs of Creek County, 
Okl. V, Mays, 68 S.Ct. 46, 302 U.S. 
724, 82 L.Ed. 669—Brock v. Fideli¬ 
ty & Deposit Co. of Maryland, C. 
C.A.Ala., 86 F.2d 346, certiorari 
denied Fidelity & Deposit Co. of 
Maryland v. Brock, 67 S.Ct. 610, 
300 U.S, 672, 81 L.Ed. 878—Martin 

V. National Surety Co., C.C.A.Mo., 
85 F.2d 136, affirmed 67 S.Ct. 631, 
300 U.S. 688, 81 L.Ed. 822—Dugas 
V. American Surety Co. of New 

I York, C.C.A.La., 82 P.2d 963, af¬ 
firmed 57 S.Ct. 616, 300 U.S. 414, 
82 L.Ed. 720, rehearing denied 67 
S.Ct. 787. 301 U.S. 712, 81 L.Ed. 
1366—^Axelrod v. Osage Oil & Re¬ 
fining Co., C.C.A.Okl., 29 F.2d 712 
—Mathis v. Hemingway, C.C.A. 
Ark., 24 F.2d 961—Prince v. Mc¬ 
Laughlin, C.C.A.Mass., 16 F.2d 886, 
certiorari denied McLaughlin v. 
Prince, 47 S.Ct. 658, 274 U.S. 746, 
71 L.Bd. 1327, and 47 S.Ct. 763, 71 
L.Ed. 1341—Higbee v. Chadwick, 
Tenn., 220 F. 873, 186 C.C.A. 317. 

3 C.J. p 1006 note 56. 

Vhlted StatM ms CT hal 

Where plaintiff sued to enjoin the 
assignees of a Judgment, as well as 
the United States marshal, from fur¬ 
ther proceeding under an execution 
issued on the Judgment, whereby it 
was sought by the assignees to exer¬ 
cise a claimed right of redemption of 
real property which once had be¬ 
longed to the judgment debtor, an 
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appeal by the assignees from an ad¬ 
verse Judgment would not be dis¬ 
missed, because the marshal did not 
join, since the assignees were the 
real parties in interest. 

U.S.—Benedict v. Setters, C.C.A.C 0 I 0 ., 
261 F. 492. 

Bhowliig as to interest required 

Where a Joint Judgment was en¬ 
tered against a public contractor and 
surety, and surety alone appealed 
without summons and severance, 
contention that nonjoinder of con¬ 
struction company was not fatal to 
Jurisdiction of appellate court be¬ 
cause company had only a nominal 
Interest was without merit, where 
there was nothing to show what the 
interest of either party affected by 
the Judgment was. 

U.S.—Standard Accident Ins. Co. v. 
U. S., for Use and Benefit of Strin- 
gille, C.C.A.Mass., 103 F.2d 601. 

63. U.S.—Axelrod v. Osage Oil & 
Refining Co., C.C.A.Okl., 29 F.2d 
712—Arkansas Anthracite Coal & 
Land Co. v. Stokes, C.C.A.Ark., 2 F. 
2d 511. 

64. U.S.—Interstate Oil Co. v. 
Gormley, C.C.A.Cal., 106 F.2d 431, 
certiorari denied 60 S.Ct. 383, 308 
U.S. 626, 84 L.Ed. 622, rehearing 
denied 60 S.Ct. 612, 309 U.S. 694, 84 
L.Ed. 1036. 

3 C.J. p 1014 note 90. 

Defendants in error 
1 Prior to the abolition of the writ 
of error by statute, the same gener- 
I al rule applied as to defendants in er- 
I ror. 

[ U.S.—Teel v. Chesapeake & O. Ry. 
Co. of Virginia, Ky., 204 F. 914, 
123 C.C.A. 210. 

Xn proceedings for review by an in> 
tervener, other interveners and par¬ 
ties whose rights are so involved as 
to be affected by the result of the ap¬ 
peal should be Joined as appellees. 
U.S,—^Kidder v. Fidelity Ins., Trust & 
Safe-Deposit Co., Ill., 105 F. 821, 44 
C.C.A. 693. 

Proper appellee 

Where contest arose between prin« 
cipal and contingent beneficiaries 
I with respect to proceeds of National 
Service Life Insurance policy, and 
administrator of estate of insured 
filed reply brief to appellate brief of 
United States, which appealed in the 
j action, administrator was proper ap¬ 
pellee, even though carried in tran- 
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This rule has been applied to lienors, where a judg¬ 
ment places all mechanics’ liens on an equality, and 
one lienor appeals, seeking to obtain priority 
in some cases to parties who are in default or have 
confessed judgment in the court below to debtors, 
creditors, and claimants to parties in a repre¬ 
sentative or official capacity, such as receivers®* 
or assignees in bankruptcy or insolvency;®* and to 
purchasers at judicial salesThe court of appeals 
may bring in a proper party appellee, who was not 
made a party to an appeal, by issuing notice to 
himJ®-* 

Mere nominal parties or parties who have no in¬ 
terests that can be affected by the judgment on 
appeal are not necessary parties.'^l The same is gen¬ 
erally true of persons who were not parties below 
and who arc not parties to the judgment, although 
interested in the judgment as rendered^* Conse¬ 
quently a mere stakeholder whose liability has been 


fixed by stipulation,^* or one against whom no relief 
could be granted under the pleadings,need not be 
made a party. 

§ 292(21). -Intervention 

Intervention after Judgment is not to be lightly per¬ 
mitted by the courts of appeals, but may be allowed In 
the exercise of a sound discretion. 

Intervention after judgment is not to be lightly 
permitted by the courts of appeals,"^^*®® and it is 
not the practice of such courts to allow intervention 
by persons who were not parties in the court be¬ 
low,^® or who arc not directly affected by the judg¬ 
ment,and hence intervention is generally de¬ 
nied,^® particularly where the intervention raises 
new issues.’^'^ Denial may be without prejudice to 
the movants becoming additional parties plaintiff in 
the district court after remand.'^'^-® 

In the exercise of a sound discretion, however, the 


script of record and briefs as an ap¬ 
pellant. 

U.S.—U. 8. V. Short, C.A.Cal., 240 F. 
2d 292. 

65. U.S.—Gray v. Havemeyer, Neb., 
63 P. 174, 3 C.CJIL. 497. 

66 . U.S.—American I-.oan & Trust 
Co. v. Clark. Neb., 83 P. 230, 27 a 
G.A. 622. 

67. U.S.—^Wake Development Co. v. 
Auburn-Puller Co., C.C,A.Cal., 71 
P.2d 706—Seaboard Nat. Bank v. 
Rogrers* Milk Products Co., C.C.A. 
N.Y.. 16 P.2d 271. 

3 C.J. p 1016 note 94. 

68 . U.S.—Edwards v. Holland Bank¬ 
ing Co.. C.C.A.MO., 76 F.2d 713— 
Bennett v. Lan&worthy, C.C.A.Mo., 
49 F.2d 674—Ex parte Equitable 
Trust Co. of New York, Cal., 231 P. 
671, 146 aC,A. 467. 

3 C.J. p 1016 note 3. 

Oeasral oroditors of a rooeivership 
estato are sufficiently represented by 
the receiver In appellate proceedings. 
U.S.—-Koppel Industrial Car & Equip¬ 
ment Co. V. Lee, C.CA-Puerto Rico, 
8 P.2d 886. 

69. U.S.—Mead v. Platt, C.C.N.Y., 17 
P. 609. 

70. Appeal from order ooailnniiiar 

sale 

Purchaser at a judicial sale is a 
nef‘Mssary party to an appeal from the 
<*rder of confirmation. 

U.S.—Interstate Oil Co. v. Gormley, 
C.C.A.Cal., 106 P.2d 431, certiorari 
denied 60 S.Ct. 383, 308 U.S. 626, 84 
L.Ed. 622, rehearing denied 60 S.Ct. 
512, 309 U.S. 694, 84 L.Ed. 1036— 
McLean v. Jaffray, C.C.A.Minn., 71 
P.2d 743, certiorari denied 55 S.Ct. 
118, 293 U.S. 602, 79 L.Ed. 694— 
Taylor v.' Logan Trust Co., C.CA.. 
- rk., 289 P. 61. 


70.5 U.S.—Smith v. American Asi¬ 
atic Underwriters, Federal, Inc., U. 
S.A., C.C.A.China, 134 P.2d 233. 

71. U.S.—U. S. Fidelity & Guaranty 
Co. V. Sweeney. C.C.A.Mo., 80 F.2d 
235—Lillard v. Lonergan, C.C.A. 
Kan., 72 P.2d 866, certiorari denied 
Lonergan v. Lillard, 65 S.Ct. 147, 
293 U.S. 616, 79 L.Ed. 704. 

3 C.J. p 1017 note 11, p 1018 note 17. 

72. U.S.—Danenberg v. Cohen, C.A. 
Ill., 213 F.2d 944—Smith v. Ameri¬ 
can Asiatic Underwriters, Federal, 
Inc., U.S.A., C.C.A.China, 134 F.2d 
233. 

Galveston, H. & N. Ry. Co. v. 
House, Tex., 102 F. 112, 42 C.C.A. 
205. 

3 C.J. p 1017 note 12. 

73. U.S.—Osage Oil & Refining Co. v. 
Mulber Oil Co., C.CA..Okl., 38 P. 
2d 396. 

74. U.S.—U. S. V. Exploration Co., 
Colo., 203 P. 387, 121 C.CJIl. 491. 

74.50 U.S.—Hurd v. Illinois Bell Tel. 
Co., C.A.I11., 234 F.2d 942, certiorari 
denied 77 S.Ct. 216, 352 U.S. 918, 
1 L.Ed.2d 124, rehearing denied 77 
S.Ct, 362, 352 U.S. 977, 1 L.Ed.2d 
329. 

75. U.S.—Smith v. American Asi¬ 
atic Underwriters, Federal, Inc., U. 
S.A., C.C.A.China, 134 F.2d 233— 
Wenbome-Karpen Dryer Co. v. 
Cutler Dry Kiln Co., C.C.A.N.Y., 
292 F. 861, certiorari denied Wen- 
bourne-Karpen Dryer Co. v. Cutler 
Dry Kiln Co., 44 S.Ct. 36, 263 U.S. 
708, 68 L.Ed. 617. 

‘Intervention in an appellate court 
is certainly unusual.** 

U.S.—^Morin v. City of Stuart, C.C.A. 
Fla., 112 F.2d 686. 

75A U.S.—^Hackner v. Morgan, C.C. 
A.N.Y., 130 P.2d 800, certiorari de¬ 
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nied 63 S.Ct. 266, 317 U.S. 691, 87 L. 
Ed. 663, rehearing denied 63 S.Ct. 
440, 317 U.S. 713, 87 L.Ed. 668. 

Spurious class action 

U.S.—Hurd V. Illinois Bell Tel. Co., 
C.A.Ill., 234 F.2d 942, certiorari de¬ 
nied 77 S.Ct. 216, 362 U.S. 918, 1 
L.Ed.2d 124, rehearing denied 77 S. 
Ct. 362, 362 U.S. 977, 1 L.Ed.2d 329. 

76. U.S.—Holland v. Board of Pub¬ 
lic Instruction of Palm Beach 
County, Fla., C.A.Fla., 258 F.2d 730 
—Consolidated Gas Elec. Light & 
Power Co. of Baltimore v. Pennsyl¬ 
vania Water & Power Co., C.A.Md., 
194 F.2d 89, certiorari denied 72 S. 
Ct. 1066, 343 U.S. 963, 96 L.Ed. 
1360, and Public Service Commis¬ 
sion of Maryland v. Pennsylvania 
Water & Power Co., 72 S.Ct. 1066, 
343 U.S. 963, 96 I..Ed. 1361—Smith 
v. American Asiatic Underwriters, 
Federal, Inc., U.S.A., C.C.A.China, 
134 P.2d 233—Hackner v. Morgan, 
C.C.A.N.Y., 130 F.2d 300, certiorari 
denied 63 S.Ct. 266, 817 U.S. 691, 
87 L.Ed. 553, rehearing denied 63 S. 
Ct. 440, 317 U.S. 713, 87 L.Ed. 668 
—Stepp V. McAdams, C.C.A.Cal., 88 
F.2d 926—Guaranty Trust Co. of 
New York v. Minneapolis & St. L. 
R. Co., C.C.A.Mlnn., 36 P.2d 747, 
certiorari denied 60 S.Ct. 497, 281 
U.S. 766, 74 L.Ed. 1166—Veltla v. 
Fortuna Estates, Puerto Rico, 240 
P. 266, 163 C.C.A. 182. 

3 C.J. p 1029 note 94. 

77. U.S.—^Morin v. City of Stuart, 
C.C.A.Pla., 112 P.2d 686. 

Scrugham v. Shoup, Pa., 266 P. 
825, 167 C.C.A. 496. 

77.5 U.S.—^Holland v. Board of Pub¬ 
lic Instruction of Palm Beach 
Coupty, Pla., CA.Pla., 268 P.2d 
730. 
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court may permit the intervention,as where 
the cause is fraught with elements of possible preju¬ 
dice to petitioner and others similarly situated, 
particularly where the other parties do not loudly 
contend that the intervention will in any way preju¬ 
dice their rights.77-20 Sq, the court of appeals may 
afford the United States an opportunity to intervene, 
so that it may be a party to any review proceedings 
in the Supreme Court, where the constitutionality 
of a federal statute is involved and the lower court 
has failed to perform its statutory duty to certify 
such fact to the attorney general and to afford an 
opportunity to the United States to intervene.77-25 

§ 292(22). -Transfer or Devolution of 

Interest 

Where the interests of a party to an appeal devolve 
on another, the court of appeals has power to order a 
substitution, but this la a matter of discretion In the 
court. 

Where the interests of a party to an appeal de¬ 
volve on another, either by operation of law or by 
act of the parties, the court of appeals has power to 
order a substitution,but this is a matter of 
discretion in this court'^'^-^^ A person acquiring 


such interests will usually be allowed to be sub¬ 
stituted and to prosecute or defend the appeal in 
place of the original party.*^* Thus in a proper case 
and on proper procedure the court will usually 
permit the substitution of an assignee of the cause 
of action of the successor of a corporation which 
has been dissolved by expiration of its charter or 
otherwise;®® or of the successor of a party in an 
official or representative capacity who has been 
removed or has resigned, etc., such as a receiver®^ 
or a public officer.®2 Where, however, the cause 
is primarily against the officer and not the office, 
it is not a proper case for the application of the 
rule;®2-5 and the successor of a public official will 
not be substituted on an appeal where the cause 
of action against the officer abated with his retire¬ 
ment from office.®2-i® Where a public officer was 
named in the action but was not a party thereto, 
a motion to substitute his successor as a party is not 
in order and must be denied.®^-!® 

The Federal Rules of Civil Procedure, Rule 25 
(d), 28 U.S.C.A., relating to the continuance of an 
action by or against the successor to a public officer 
who ceases to hold office during the pendency of an 
action to which he is a party is inapplicable to pro- 


77.10 TT.S.—Hurd V. Illinois Bell Tel. 
Co., C.A.I11., 234 F.2d 942, certiorari 
denied 77 S.Ct. 216, 352 U.S. 918, 1 
L.Ed.2d 124. rehearlns: denied 77 
S.Ct. 352, 352 U.S. 977, 1 L.Ed.2d 
329. 

Origrinal proceedixi^r 

Intervention has been permitted in 
a proceeding invoking the original 
jurisdiction of the court of appeals 
to vacate, on the ground of fraud, a 
judgment of such court alTlrming a 
decree of the district court In a pat¬ 
ent infringement case. 

U.S.—Root Reflning Co. v. Universal 
Oil Products Co., D.C.Del. & Pa., 
169 P.2d 614, certiorari denied 69 
S.Ct. 481, two cases. 335 U.S. 912. 
93 Li.Ed. 444, rehearing denied 69 
S.Ct. 601, 602, 336 U.S. 916, 93 L. 
Ed. 1079. 

77.16 U.S.—Hurd v. Illinois Bell Tel. 
Co., C.A.Ill., 234 P.2d 942, certiorari 
denied 77 S.Ct. 216, 362 U.S. 918, 1 
Li.Ed.2d 124, rehearing denied 77 S. 
Ct. 352, 352 U.S. 977, 1 L.Ed.2d 329. 

77.20 U.S.—Hurd v. Illinois Bell Tel. 
Co., supra. 

77.25 U.S.—^Thatcher ▼. Tennessee 
Gas Transmission Co., C.A.La., 180 
P.2d 644, certiorari denied 71 S.Ct. 
66, 340 U.S. 829, 95 Li.Ed. 609. 

77.B0 U.S.—^McComb v. Row River 
Lumber Co., C.A.9,177 P.2d 129. 

77016 U.S.—^McComb V. Row River 
Lumber Co., supnu < 


78. U.S.—Corpus Juris Quoted in 
Sumpter Lumber Co. v. Sound 
Timber Co., Wash., 267 F. 408, 410, 
168 C.C.A. 448. 

Effect of denial In trial court 

A court of appeals has jurisdic¬ 
tion to entertain an original applica¬ 
tion for substitution of parties in a 
suit which has been brought into 
that court by appeal, regardless of 
the action of the dl.strlct court in 
denying a similar application. 

U.S.—Sumpter Lumber Co. v. Sound 
Timber Co., Wash., 267 F. 408, 168 
C.C.A. 448. 

79. U.S.—Wire Tie Mach. Co. v. Pa¬ 
cific Box Corporation, C.C.A.Cal., 
102 F.2d 643. affirmed 107 P.2d 64— 
F, A. Mfg. Co. V. Hayden & Clem¬ 
ons, C.C.A.Mass., 273 F. 374. 

3 C.J. p 1032 note 15, 

80. U.S.—^Atkins v. W. A. Harriman 
& Co., C.C.A., 69 F.2d 66. 

81. U.S.—Myers v. Canton Nat. 
Bank of Canton, C.C.A.I11., 109 F.2d 
31. 

Substitution not rsQuired 
Where original pleading, in suit 
against bank, named receiver as a 
defendant, appeal was addressed to 
both bank and receiver, appeal bond 
ran to them, copy of contents of rec¬ 
ord was served on their counsel, and 
there was no withdrawal of counsel 
for either of defendants, appeal 
would not be dismissed because of 
failure to make successor receiver a 
I party to the appeal. 
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U.S.—Myers v. Canton Nat. Bank ol 
Canton, supra. 

82. U.S.—^Acheson v. Fujiko Furu- 
sho, C.A.Cal., 212 F.2d 284—Chair¬ 
man of U. S. Maritime Commission 
V. California Eastern Line, C.A.D. 
C., 204 P.2d 398—Fleming v. Find¬ 
lay, C.aA.Or., 166 F.2d 79—Gile v. 
Duke, C.C.A.Or., 6 F.2d 952. 
Pendency of canse 

Under rule providing that when 
officer of governmental agency is 
party to action and, during its pen¬ 
dency, ceases to hold office, action 
may be continued and maintained by 
or against his successor on satisfac¬ 
tory showing that there is substan¬ 
tial need for so continuing and main¬ 
taining it, cause is pending within 
meaning of such rule even though an 
appeal is being sought. 

I U.S.—Danenberg v. Cohen, C.A.Ill., 
213 F.2d 944. 

Abolition of ofllCM of public offi¬ 
cials resulting in lack of parties de¬ 
fendant was held to require dismissal 
of appeal where there was no substi¬ 
tution of parties. 

U.S.—Judith B. Nleva & Co., S.-C. v. 
Domenech, C.C.A.Puerto Rico, 88 
F.2d 981. 

88.6 U.S.—Danenberg v. Cohen, C.A. 
Ill., 213 F.2d 944. 

82.10 U.S.—^Danenberg v. Cohen, su¬ 
pra. 

88.16 U.S.—Klein v. Lee, C.A.I11., 254 
F.8d 188. 
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ceedings in the court of appeals, *2-20 the proce¬ 
dure to be followed in such case is governed by the 
pertinent rules of the court of appeals.®2-26 ^ 
of the court of appeals providing that the substitu¬ 
tion of a party during the pendency of an appeal 
shall be in accordance with Rule 25 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., except that 
such substitution shall be made within sixty days 
-after the event calling therefor, was designed to 
accept the general principles of Rule 25, with only 
the minor modification ^at an appellate court to 
dispose of an appeal could act in a shorter time 
than that available under Rule 25 of the Federal 

Rules.®2.30 

An appeal will not be dismissed because the ap¬ 
pellee is a dissolved corporation where it is still in 
existence under state law for the purpose of defend¬ 
ing actions.*2.35 ^ motion to substitute the suc¬ 

cessor of a dissolved corporation as an appellee on 
a pending appeal in an in personam injunction suit 
will be denied where the successor has not had its 
day in the trial court with opportunity to present 
evidencc.*2-^® 

§ 292(23). -Death of Party 

Although the death of a defendant in a criminal case 
pending appeal abates the appeal, ordinarily In civil cases 
an appeal to the court of appeals will not abate on the 
death of a party after it has been taken, but the suit must 
be revived in accordance with provisions of the rules of 
the court of appeals providing for substitution of a party 
during the pendency of the appeal. 


Although the rule in criminal cases is that the 
death of a defendant pending appeal abates the 
appeal,*2.60 ordinarily in civil cases an appeal to 
the court of appeals will not abate on the death of 
a party after it has been taken,*2.65 jjut the suit 
must be revived in accordance with i)rovisions of 
the rules of the court of appeals providing for sub¬ 
stitution of a party during the pendency of an ap¬ 
peal.*2.70 The executor or administrator of dece¬ 
dent generally may be made a party to prosecute 
or defend the suit.** An action for an injunction, 
however, will be dismissed as to a defendant who 
died during the pendency of the appeal.* 3 ^ 

§ 292(24). -Defects, Objections, and 

Amendments 

Although mere clerical or Immaterial errors in de¬ 
scribing parties to an appeal, and the Joinder of improper 
parties are not fatal, material defects as to parties on 
appeal require a dismissal of the appeal unless they may 
be and are cured by amendment or waiver. 

Mere clerical or immaterial errors in naming or 
describing the parties to an appeal, which cannot 
mislead, are not sufficient cause for dismissal;*^ 
and as a rule the joinder of a person not a party to 
the action below or not interested or necessary, as 
an appellant, will not invalidate an appeal as to the 
proper parties.*^ 

Nonjoinder. Unless joinder is essential to the 
jurisdiction of the courts of appeals, the nonjoinder 
of parties, cither as appellants or as appellees will 
generally have no further effect than to preclude 


82.20 U.S.—^U. S. ex rel, Trinler v. 

Carusi, C.C.A.3, 168 F.2d 1014. 

82.25 U.S.—^U. S. ex rel. Trinler v. 
Carusi, supra. 

82.30 U.S.—Vibra Brush Corp. v. 

Schaffer, C.A.N'.T., 256 F.2d 681. 
82.35 U.S.—^McComb v. Row River 
Lumber Co., C.A.9, 177 F.2d 129. 
82.40 U.S.—^McComb v. Row River 
Lumber Co., supra. 

82.60 U.S.—Howard v. Wilbur, C.C. 
A.Ky.. 166 F.2d 884. 

82.65 U.S.—Howard v. Wilbur, su¬ 
pra. 

Appeal from Judgment for plaintiff 

Although it has been said that the 
rule does not apply in cases where the 
judgment in the lower court has gone 
in favor of defendant. In civil ac¬ 
tions, death of a party subsequent to 
entry of judgment in faVor of plain¬ 
tiff in lower court and pending a re¬ 
view proceeding does not abate the 
appeal. 

U.S.—^Howard v. Wilbur, supra. 

62.70 U.S.—^Taylor v. Atlantic Mar¬ 
itime Co., C.A.N.Y., 179 F.2d 597, 
vacated on other grounds, C.A., 181 


F.2d 84, certiorari denied Atlantic 
Maritime Co. v. Rankin, 71 S.Ct. 
736, 341 U.S. 915, 95 L.Ed. 1360. 
Dismissal of appeal for failure to 
substitute party on death of appel¬ 
lant see infra § 292(24). 

Appeal from dismissal of complaint 
Where plaintiff died pending appeal 
from judgment summarily dismissing 
his complaint, suit was required to be 
revived under rule of court of ap¬ 
peals. 

U.S.—Taylor v. Atlantic Maritime Co., 
supra. 

83. FlaintUTs widow was not enti¬ 
tled to substitution as appellee on 
suggestion of plaintiff's death pend¬ 
ing defendant's appeal, where she 
had not applied for letters testamen¬ 
tary or of administration. 

U.S.—^Madden v. La Cofske, C.C.A. 
Ariz., 72 F.2d 602. 

Delay in substitutiou of adminis¬ 
tratrix of (-state of plaintiff who died 
subsequent to rendition of Judgment 
was not ground for dismissal of de¬ 
fendant's appeal where such delay 
was occasioned by failure of admin¬ 
istratrix to inform defendant of her 
appointment 


U.S.—U. S. V. Hibbard, C.C.A.Idaho, 
83 F.2d 786. 

Writ of error taken by trustee 

Writ of error taken out by plain¬ 
tiff, "D. R. Howard, trustee," was 
held not taken by him as sole trus¬ 
tee, so as to have been abated by his 
death, and hence it could be revived 
in the name of his personal adminis¬ 
trator. 

U.S.—Howard v. Leete, Ky., 267 F. 
918, 169 C.C.A. 68. 

83.5 U.S.—Timetrust, Inc. v. Securi¬ 
ties and Exchange Commission, C.C. 
A.CaI., 130 F.2d 214, modified on 
other grounds 142 F.2d 744. 

84. U.S.—Pitcairn v. Fisher, C.C.A. 
Iowa, 78 F.2d 649. 

86. U.S.—Acheson v. Fujlko Furu- 
sho, C.A.Cal., 212 F.2d 284—U. S. v. 
Dleckmann, C.C.A.Ind., 101 F.2d 
421. 

wnt of error 

Same rule applied in the case of a 
writ of error prior to the abolition of 
that writ by statute. 

U.S.—Thomas v. Green County, Ky., 
146 F. 969, 77 C.CJL 487. 
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any investigation or adjudication which will affect 
the rights and liabilities of the parties not joined, 
but will have this effect.*^ It is otherwise, how¬ 
ever, if the defect is jurisdictional,as where a 
substitution of parties was not made within the time 
fixed therefor,in which case the appeal will 
be dismissed,8*^ unless, as will appear, the defect 
may be and is cured by amendment or waiver. 

Wilhdiazval. Where several persons have ap- 
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pealed, any one of them, unless he is a necessary 
party, may be stricken as a party to the appeal at 

his own request.^8 

Amendments, Such defects in appellate proceed¬ 
ings as those arising from the nonjoinder or mis¬ 
nomer of parties are usually amendable in the 
courts of appeals,®® unless the defect is jurisdiction¬ 
al and fatal,®® or unless there are other circum- 


86. U.S.—Kpsteln v. Goldstein, C.C. 
A.N.Y., 118 F.2d 73. 

ViLlttteresked or formal portlas 

Objection of defect of parties is 
not available on appeal In a case 
where the omitted parties are not in¬ 
terested in the result of the proceed¬ 
ings. 

U.S.—Lamb v. Washington Oil Co. of 
Texas, C.C.A.Tex., 103 F.2d 711. 

8 C.J. p 1035 note 61. 

86.5 U.S,—Defense Supplies Corp. v. 
Lawrence Warehouse Co„ Cal., 69 
S.Ct. 762, 336 U.S. 631, 93 L.Ed. 031. 
rehearing denied 69 S.Ct. 1161, 337 

U. S. 921, 93 L.Ed. 1730. 

86.10 U.S.—Defense Supplies Corp. 

V. Lawrence Warehouse Co., Cal., 69 
S.Ct. 762, 336 U.S. 631, 93 L.Ed. 931, 
rehearing denied 69 S.Ct. 1151, 337 
U.S. 921, 93 L.Ed. 1730. 

Taylor v. Atlantic Maritime Co., 
C.A.N.y., 181 F.2d 84, certiorari de¬ 
nied Atlantic Maritime Co. v. Ran¬ 
kin, 71 S.Ct. 736, 341 U.S. 916, 96 L. 
Ed. 1350. 

D.C.—MacArthur Liquors, Inc. v. Pal¬ 
isades Citizens A.ss'n, Inc., 266 F. 
2d 372, 106 U.S.App.D.C. 180. 

87. U.S.—Partridge v. Clarkson, C. 
C.A.Mo., 72 F.2d 108. 

Copland v. Waldron, 133 P. 217, 
66 C.C.A. 271. 

D.C.—MacArthur Liquors, Inc. v. Pal- 
is.odes Citizens* Ass'n, Inc., 2G5 F.2d 
.372, 105 U.S.App.D.C. 180. 

3 C.J. p 1035 note 52. 

On the death of appellant, if no 
substitution of a party is made on or 
before the day fixed therefor by the 
court of appeals, the appeal must be 
dismissed. 

U.S.—Taylor v. Atlantic Maritime 
Co., C.A.N.Y., 181 F.2d 84, certio¬ 
rari denied Atlantic Maritime Co. v. 
Rankin, 71 S.Ct. 736, 341 U.S. 915, 96 
L.Ed. 1360. 

PnrehaBer at Judicial sal# 

Appeal from order confirming Judi¬ 
cial sale was dismissed where pur¬ 
chaser at such sale was not made a 
party. 

U.S.—Interstate Oil Co. v. Gormley, 
C.C.A.Cal., 105 F.2d 431, certiorari 
denied 60 S.Ct. 383, 308 U.S. 626, 84 
L.Ed. 622, rehearing denied 60 S.Ct. 
512, 309 U.S. 694, 84 L.Ed. 1035— 
In re Miller, C.C.A.Ohio, 101 F.2d 
748, reversed on other grounds 60, 


S.Ct. 374, 309 U.S. 1, 84 L.Ed. 635, 
mandate conformed to, C.C.A., In re 
Miller. Ill F.2d 28—McLean v. 
Jaffray, C.C.A.Mlnn., 71 P.2d 743, 
certiorari denied 55 S.Ct. 118, 293 U. 
S. 602, 79 L.Ed. 694. 

Nonjoinder of parties Jointly liable 

(1) Under the former practice, un¬ 
less a sufficient cause was shown for 
the nonjoinder of all parties against 
whom a Joint judgment or decree had 
been rendered, the writ of error or 
appeal would be dismissed, unless 
there had been a proper summons 
and severance or lt.s equivalent. 

U.S.—Standard Accident Ins. Co. v. U. 

S., for Use and Benefit of Strin- 
gille, C.C.A.Mass.. 103 F.2d 601— 
Wire Tie Mach. Co. v. Pacific Box 
Corporation, C.C.A.Cal., 102 P.2d 
643, affirmed 107 P.2d 64—Tighe v. 
Maryland Casualty Co., C.C.A.Cal., 
99 P.2d 727—Queenan v. Mays, C. 
C.A.Okl., 90 F.2d 626, certiorari de¬ 
nied Board of Com'rs of Creek 
County, Okl. v. Mays, 68 S.Ct. 45, 
302 U.S. 724, 82 L.Ed. 669—Wells v. 
Demeter, C.C.A.Okl., 84 P.2d 673— 
Pflueger v. Sherman, C.C.A.Hawaii, 
76 P.2d 84, certiorari denied 66 S.Ct. 
94, 296 U.S. 684, 80 L.Ed. 413—Mit- 
try Bros. Const. Co. v. U. S., for 
Use of Belmont, C.C.A.Idaho, 76 F. 
2d 79—Doll v. Blasius, C.C.A.N.J., 
69 F.2d 225—Spurway v. Walker- 
Skagsclh Food Stores, C.C.A.Fla., 
68 F.2d 736—The L. I. R. R. No. 18, 

C. C.A., 67 F.2d 290—City of Shid- 
ler V. H. C. Speer & Sons Co., C.C.A. 
Okl., 62 P.2d 644—Doran v. Charles 

D. Kaier Co., C.C.A.Pa., 60 F.2d 269 
—Babcock v. Norton, C.C.A.N.Y., 6 
F.2d 153, certiorari denied Norton 
V. Babcock. 46 S.Ct. 609, 268 U.S. 
689, 69 L.Ed. 1168—^Arkansas An¬ 
thracite Coal & Land Co. v. Stokes. 
C.C. A. Ark., 2 F.2d 611—National 
Surety Co. v. Leflore County, Miss., 
C.C.A.Mi8s., 262 P. 326, certiorari 
denied 40 S.Ct. 683, 253 U.S. 490. 64 
L.Ed. 1028, appeal dismissed 41 
S.Ct. 447, 266 U.S. 680, 66 L.Ed. 
796. 

8 C.J. p 1035 note 62. 

(2) Question of lack of Joinder of 
parties appellant was Jurisdictional, 
and would, therefore, be considered, 
even though it had not been raised by 
counsel. 

U.S.—^Federal Intermediate Credit 
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Bank of Omaha v. L’Herisson, C.C. 
A.S.D., 33 F.2d 841. 

(8) Necessity of Joining in appeal 
parties against whom joint Judgment 
or decree has been rendered see supra 
§ 292(19). 

88. U.S.—Pulton Nat. Bank of At¬ 
lanta V. Gormley, C.C.A.Ga., 99 P. 
2d 464. 

89. U.S.—^National Surety Co. v. Le¬ 
flore County, Miss., C.C.A.Miss.. 262 
F. .32.';. certiorari denied 40 S.Ct. 
683, 263 U.S. 490, 64 L.Ed. 1028, ap¬ 
peal dismissed 41 S.Ct. 447, 265 U. 
S. 680, 65 L.Ed. 796—Browning v. 
Boswell, Va., 209 P. 788, 126 C.C.A. 
612. 

3 C.J. p 1036 note 68. 

Appellees 

Where a defect in parties on ap¬ 
peal to the court of appeals is In 
those parties who should have been 
served with citation as appellees, and 
the petition for appeal is timely and 
otherwise properly allowed, citation 
may be Issued and served subsequent¬ 
ly to obtain jurisdiction of a neces¬ 
sary appellee, if timely application 
is made therefor. 

U.S.—Interstate Oil Co. v. Gormley, 
C.C.A.Cal., 106 P.2d 431, certiorari 
denied 60 S.Ct. 883, 308 U.S. 626, 84 
L.Ed. 522, rehearing denied 60 S. 
Ct. 612, 309 U.S. 694, 84 L.Ed. 1036. 
Discretion of court 
Issuance of a citation to obtain 
jurisdiction of a necessary appellee 
not previously made a party to the 
appeal is within the discretion of the 
court of appeals, and the citation will 
not be issued unless there is merit In 
appellant's contentions. 

U.S.—Interstate Oil Co. v. Gormley, 
supra. 

Mode of amendment 

Prior to the abolition of the writ 
of error by statute, defects as to par¬ 
ties were generally curable by amend¬ 
ment of the writ of error and the is¬ 
suance of a new citation. 

U.S.—Teel v. Chesapeake & O. R. 
Co., Ky., 204 F. 914. 128 C.C.A. 210. 

90. U.S.—^American Baptist Home 
Mission Soc. v. Barnett, C.C.A.N.Y., 
26 F.2d 350, certiorari denied Amer¬ 
ican Baptist Home Mission Soc. v. 
Barnett. 49 S.Ct. 28, 278 U.S. 626, 
73 L.Ed. 546. 

3 C.J. p 1087 note 68. 
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rtances rendering an amendment improper.*^ Ac- 
:ordingIy an omitted appellee usually may be brought 
n by amendment after the statutory time for appeal 
las expired but the defect of nonjoinder of a 
lecessary appellant is not one which can be cured 
)y amendment after the expiration of the time 
o appeal,*^ since to allow such party to join as 
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appellant is in effect to grant him an appeal after 
the statute has forbidden it.^^ 

Waiver of objections. Defects and objections 
with respect to parties on appeal may be expressly 
or impliedly waived, unless they entirely defeat the 
jurisdiction of the appellate court.^5 


4. Requisites and Proceedings for Transfer of Cause 


\ 293(1). In General 

The Federal Rules of Civil Procedure govern the 
nanner of taking and perfecting an appeal from a final 
udgment. 

The manner of taking and perfecting an appeal 
o a court of appeals ordinarily is governed by the 
Federal Rules of Civil Procedure, Rule 73, 28 U.S.C. 

but where an appeal is sought permissively 
trom an interlocutory decision under the provisions 
>f 28 U.S.C.A. § 1292 (b), the manner of taking and 
perfecting the appeal may be governed to a great 
5xtent by the provisions of that statute rather than 
py the provisions of Rule 73, as stated infra this 
section. 


Rule 73 (a) was amended in 1948, and it has been 
held that the Supreme Court had statutory authority 
to promulgate the amended Rule.®®*® This Rule 
does not affect substantive rights, but relates to 
practice and procedure,®®*^® and the Rule neither 
enlarges nor abridges the jurisdiction of the courts 
of appeals, but merely implements the jurisdiction 
over the subject matter which Congress has con¬ 
ferred by providing the procedure for review.®®*^® 

Under the express provisions of Rule 73 the filing 
of a proper notice of appeal with the district court 
constitutes a valid appeal sufficient to vest jurisdic¬ 
tion in the court of appeals,®"^ and failure of appel- 


auneiidmeiLt not authorized hy stat¬ 
ute 

Defect in appeal by two of three 
lefendants, against whom joint de- 
:ree had been rendered for failure to 
loin third defendant in appeal or pro- 
3 ure order of severance, could not be 
3 ured under statute providing for 
amendment of writ of error. 

[j.S. —Babcock v. Norton, C.C.A.N.T., 
6 P.2d 163, certiorari denied Norton 
V. Babcock, 45 S.Ct. 609, 268 U.S. 
689. 69 UEd. 1158. 

5 C.J. p 1037 note 59. 

>1. U.S.—Interstate Oil Co. v. 
Gormley, C.C.A.Cal., 106 F.2d 431, 
certiorari denied 60 S.Ct. 383, 308 
U.S. 626, 84 L.Ed. 522, rehearing 
denied 60 S.Ct. 512, 309 U.S. 694, 
84 L.Ed. 1035. 

12. U.S.—^American Baptist Home 
Mission Soc. v. Barnett, C.C.A.N.Y., 
26 P.2d 350, certiorari denied Amer¬ 
ican Baptist Home Mi.ssion Soc. v. 
Barnett, 49 S.Ct. 28, 278 U.S. 626, 
73 L.Ed. 646—Hart v. Wiltsee, C.C. 
A.Mass., 16 F.2d 838, certiorari de¬ 
nied Wiltsee V. Hart. 48 S.Ct. 119, 
276 U.S. 669, 72 L.Ed. 426. 

Cllnchfleld Fuel Co. v. Titus, S.C., 
226 P. 674, 141 C.C.A. 330—Teel v. 
Chesapeake & O. Ry. Co. of Vir¬ 
ginia, Ky., 204 P. 914, 123 C.C.A. 
210 . 

3 C.J. p 1037 note 63. 

33. U.S.—^Amercan Baptist Home 
Mission Soc. v. Barnett, C.C.A.N.Y., 
26 P.2d 360, certiorari denied Amer¬ 
ican Baptist Home Mission Soc. v. 


Barnett. 49 S.Ct. 28, 278 U.S. 62C, 
73 L.Ed. 546. 

3 C.J. p 1037 note 63. 

Writ of error 

Text rule applied in the case of a 
writ of error prior to the abolition of 
that writ by statute. 

U.S.—American Surety Co. of New 
York V. People of State of Col¬ 
orado, for Use of Little, C.C.A. 
Colo., 22 F.2d 624—Lewis v. Littel, 
Ind.Terr.. 165 F. 167, 91 C.C.A. 191. 
Summons and severance 
With re.spect to whether appeal 
was dismlssible because of nonjoinder 
of necessary parties, equivalent to 
summons and severance, even though 
it could be filed in appellate court, 
would not be considered where such 
equivalent was filed ten months after 
filing of decree appealed from. 

U.S.—Pflueger v. Sherman, C.C.A.Ha- 
waii, 75 P.2d 84, certiorari denied 
66 S.Ct. 94, 296 U.S. 684, 80 L Ed. 
413. 

Voluntary submission to jurlsdiotion 

Apparently contrary to the rule of 
the text, it was held that an omitted 
party may be brought in by amend¬ 
ment whore he voluntarily appears 
and submits himself to the appellate 
court's jurisdiction. 

U.S.—The Seguranca, La., 260 P. 19, 
162 C.C.A. 191—The Mary B. Cur¬ 
tis, Tex., 250 P. 9, 162 C.C.A. 181, 
certiorari denied D. W. Ryan Tow¬ 
boat Co. V. Bowers Southern Dredg¬ 
ing Co., 38 S.Ct. 680, 247 U.S. 614 
62 L.Ed. 1243. 

94- U.S.—American Baptist Home 

942 


Mission Soc. v. Barnett, C.C.A.N.Y., 
26 F.2d 360, certiorari denied Amer¬ 
ican Baptist Home Mission Soc. v. 
Barnett, 49 S.Ct. 28, 278 U.S. 626, 
73 L.Ed. 646. 

95. U.S.—Public Service Commis¬ 
sion of Puerto Rico v. Havemeyer, 
Puerto Rico, 50 S.Ct. 360, 296 U.S. 
506, 80 L.Ed. 367, rehearing denied 
66 S.Ct. 496, 297 U.S. 727, 80 L.Ed. 
1010. 

3 C.J. p 1038 notes 70, 72. 

96. U.S.—St. Marie v. U. S., C.C.A. 
Cal., 108 P.2d 876, certiorari denied 
61 S.Ct. 35, 311 U.S. 652, 85 L.Ed. 
417. 

96.5 U.S.—Hart v. Knox County, 
Tenn., C.A.Tenn., 171 P.2d 45. 

96.10 U.S.—Hart v. Knox County, 
Tenn., supra. 

96.15 U.S.—Hart v. Knox County, 
Tenn., supra. 

97. U.S.—Penfleld Co. of California 
V. Securities and Exchange Com¬ 
mission, Cal., 67 S.Ct. 918, 330 U. 
S. 686, 91 L.Ed. 1117. 

Trivette v. New York Life Ins. 
Co., C.A.Ohio, 270 F.2d 198—Speng- 
ler V. Hughes Tool Co., C.A.Okl., 
169 F.2d 166—Glenn v. American 
Sur. Co., C.C.A.Ky., 160 F.2d 077— 
Walleck v. Hudspeth, C.C.A.Kan., 
128 P.2d 343—United Drug Co. v. 
Helvering, C.C.A., 108 P.2d 637— 
Crump V. Hill, C.C.A.Miss., 104 P. 
2d 36. 

Notice of appeal gives appellate 
court jurlsdiotion 

U.S.—Donovan v. Esso Shipping Co., 
C.A.N.J., 259 P.2d 66. 
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lant to take any of the further steps to secure the 
review is not a jurisdictional defect but further 
steps provided for by the Rules are expected to 
be followed and, unless reasons satisfactory to 
the court of ai)pcals are advanced as a basis for 
special relief from their provisions, the court will 
take such action as it deems appropriate.®^ 

Provid(‘d the appeal being sought is not from an 
interlocutory decision under the provisions of 28 U. 
S.C.A. § 1292 (b), as discussed infra this section, 
it is not necessary that there be an application for, 
or an allt)wance of, the appeal, as stated infra § 293 
(14). Under a local rule of court, however, a 
written statement on appeal may be required,®and 
such a written statement must be in compliance 
with the requirements of the local rule.®®*^ 

Case remitted from Supreme Court. Under the 
provisions of 28 U.S.C.A. § 2109, if a case brought 
to the Supreme Court by direct appeal from a dis¬ 
trict court cannot be heard because of the absence 
of a quorum of qualified justices, the case may be 
remitted to the court of appeals for the circuit in¬ 
cluding the district in which the case arose, to be 
determined by that court.®®-® 

Motion to dismiss. Whether a notice of appeal 
that is required to give the court of appeals jurisdic¬ 
tion of the appeal is valid can be raised by a motion 
of appellee to dismiss the appeal;®®-® but because 
the filing of a proper notice of appeal within the 
time prescribed by law is essential to the jurisdiction 
of the court of appeals, as stated supra § 293(5), 
and because a federal court has the duty on its own 
motion to investigate as to its jurisdiction where 
doubt exists, as stated in Federal Civil Procedure 
§ 464, it follows than when an appeal is sought but 
it appears that a proper and timely notice may not 
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have been given, the court may itself raise the juris¬ 
dictional question,®®*i® and it may do this either 
with or without a motion,®®*^® even though the 
jurisdictional question is not presented in written 
briefs or in oral argument.®®-!^ If the required no¬ 
tice has not been duly filed, the court must dismiss 
the appeal of its own motion,®®-^® even though the 
failure of appellant to comply with the limitation 
as to time is not otherwise brought to the attention 
of the court.®®-^® 

Appeals from interlocutory decisions. It is stated 
supra § 291 that an appeal may be taken to the 
courts of appeals to review certain interlocutory 
decisions, and when a review is sought as a matter 
of right from an interlocutory decision under the 
provisions of 28 U.S.C.A. § 1292 (a), the provisions 
of Rule 73 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., govern the manner in which the appeal 
is to be taken.®®-®® 

A permissive review of an interlocutory decision 
may be had in the courts of appeals under 28 U.S.C. 
A. § 1292 (b), as added by the Act of September 2, 
1958, Public Law 85-919, 72 Stat. 1770, which pro¬ 
vides that when a district judge, in making in a 
civil action an order not otherwise appealable un¬ 
der the statute, shall be of the opinion that such 
order involves a controlling question of law as to 
which there is substantial ground for difference 
of opinion and that an immediate appeal from the 
order may materially advance the ultimate termi¬ 
nation of the litigation, he shall so state in such 
order, and the court of appeals may thereupon, in its 
discretion, permit an appeal to be taken from such 
order, if application is made to it within ten days 
after the entry of the order. In acting under this 
provision the district judge is to exercise inde- 


Bule applies In salts lironfflit against 
government 

U.S.—u. S. V. Gallagher, C.C.A.Or., 
151 F.2d 556. 

98. U.S.—In re Gammill, C.C.A.I11., 
129 F.2d 601. 

D.C.—Shannon v. U. S., 206 F.2d 479, 
93 U.S.App.D.C. 4. 

99. U.S.—^U. S. V. Gallagher, C.C.A. 
Or., 161 F.2d 666—Markham v. Kal- 
limanis, C.C.A.Cal., 151 F.2d 145, 
certiorari denied 66 S.Ct. 806, 327 
U.S. 788, 90 L.Ed. 1014—In re Gam- 
mill, C.C.A.Ill., 129 F.2d 601—Wal- 
leck V. Hudspeth, C.C.A.Kan., 128 
F.2d 848. 

Deoisions prior to Vsdsral Boles of 
Civil Brooednre 

—Bakelite Corporation v. Nation¬ 
al Aniline & Chemical Co., C.C.A. 
N.T., 88 P.2d 176—Rogers v. Wat¬ 
son, aCJLInd.. 46 F.2d 768, certior 


rari denied B1 S.Ct. 561, 283 U.S. 
862, 76 L.Ed. 1460—^Exploration 

Mercantile Co. v. Pacific Hardware 
& Steel Co., C.CJl.Nev., 177 F. 825, 
101 C.C.A. 39. 

99.2 U.S.—Pacific Intern. Rice Mills, 
Inc. V. Fabregas & Co., C.A.Puorto 
Rico, 264 F.2d 50. 

99.4 U.S.—^Pacific Intern. Rice Mills, 
Inc. V. Fabregas & Co., supra. 

99.6 U.S.—U. S. V. U. S. District 
Court for Southern Dlst. of N. Y., 
N.Y., 68 S.Ct. 1035, 834 U.S. 258, 92 
L.Ed. 1351. 

99B U.S.—Trivette v. New York 
Life Ins. Co., CA..Ohio, 270 F.2d 
198. 

99.10 U.S.—^Trivette v. New York 
Life Ins. Co., supra. 

Vailore to object to nntimeljr filing 
of motion 

Failure of appellees to object to 
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filing motion for new trial after ex¬ 
piration of time for appeal did not 

prevent dismissal of appeal. 

U.S.—Northwestern Public Service 
Co. v. Pfeifer. C.C.A.S.D., 36 F.2d 5. 

99.18 U.S.—Trivette v. New York 
Life Ins. Co., C.A.Ohio, 270 F.2d 
198. 

99.14 U.S.—Fine v. Paramount Pic¬ 
tures, C.A.I11., 171 F.2d 571. 

99.16 U.S.—Gunther v. E. I. Du 
Pont De Nemours & Co., CJLW. 
Va.. 255 P.2d 710. 

D.C.—Bradley v. Pace, 183 F.2d 806, 
87 U.S.APP.D.C. 11. 

99.18 U.S.—Gunther v. E. X. Du Pont 
De Nemours & Co., C.A.W.ya., 856 
F.2d 710. 

99B0 U.S.—Jordan ▼. Palo Verde 
Ixr. Diet, C.CJLCal., 106 FJd 80L 



36 C.J.S, 


§§ 293(l)-293(2) FEDERAL COURTS 


pendent judgment in each case, and is not to act 

routinely.® 

The statute imposes certain conditions precedent 
which must be complied with before the court of 
appeals may entertain an application for permission 
to appeal from an otherwise imappealable order of 
the district court,and these conditions precedent 
are to be strictly construed and applied.®®*^® It 
is a condition precedent to an immediate permissive 
appeal from an interlocutory order not otherwise 
appealable that the district judge who made the 
order sought to be appealed from shall have stated 
in writing in the order that in his opinion the order 
involves a controlling question of law as to which 
there is substantial ground for difference of opinion, 
and that an immediate appeal may materially ad¬ 
vance the ultimate termination of the litigation.®®*®® 
An appeal under this statutory provision should 
not be permitted unless the order under attack does 
involve a controlling question of law as to which 
there is substantial ground for difference of opinion 
and an immediate appeal from the order may ma¬ 
terially advance the ultimate termination of the 
litigation.®®*®® Thus, where the trial court has en¬ 
tered an order and it appears that the chances of a 
reversal of the order on an immediate appeal are so 
slight as to be negligible,®®*®® or where, if there was 
a reversal of the order on appeal it would only re¬ 
sult in a remand of the case for repleading,®®*34 
a request for permission to take an immediate ap¬ 
peal from such order generally should be denied. 

It is also a condition precedent to such an ap¬ 
peal that an application for leave to appeal be made 
to the court of appeals within ten days after the 
entry of the order sought to be appealed from, as 


stated infra § 293(14). The statute does not, in 
terms, require that a notice of appeal be filed, but 
it has been indicated that such a notice may be 
necessary to protect the right to a review of the 
order.®®*®® 

Prior lauK Federal courts were not required un¬ 
der the former Conformity Act, which has been 
superseded, to follow state practice with respect to 
the conditions on which and the manner in which 
the right of appeal or review might be claimed,®®*®® 
or with respect to the effect of an api)eal or writ 
of error on the operation of the judgment of the 
trial court.®®*^® Accordingly it was not necessary 
to follow state practice with respect to the time for 
taking an appeal or suing out a writ of error.®®*^® 

§ 293(2). Requisites and Sufficiency of No¬ 
tice of Appeal 

A notice of appeal must be In accordance with the 
requirements of the Federal Rules of Civil Procedure, and 
must be in writing and filed with the court. 

Rule 73 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that the notice of appeal 
shall specify the parties taking the appeal; shall 
designate the judgment or part thereof appealed 
from; and shall name the court to which the appeal 
is takcn.i The purpose of this portion of the Rule 
is to provide a simple and efficient method for taking 
an appeal,!*® and to insure that an effective notice 
of appeal is given,® and that the opposite party be 
advised that an appeal has been taken from a specific 
judgment in a particular case;® but a notice to the 
appellee alone that appellant is not content with the 
judgment is not a sufficient notice of appeal.® ® 
There must be a written notice that is filed in the 


99.23 U.S.—^Milbert v. Bison Labora¬ 
tories, Inc., C.A.Pa., 260 P.2d 431. 

Appealability of Interlocutory deci¬ 
sion advancing termination of lit¬ 
igation see supra § 290(4). 

99.24 U.S.—Milbert v. Bison Lab¬ 
oratories, Inc., supra. 

99.26 U.S.—Milbert v. Bison Lab¬ 
oratories, Inc., supra. 

99.28 U.S.—Milbert v. Bison Lab¬ 
oratories, Inc., supra. 

99.30 U.S.—Gottesman v. Generral 
Motors Corp., C.A.N.Y., 268 P.2d 
194. 

99.38 U.S.—Gottesman v. General 
Motors Corp., supra. 

99.34 U.S.—Gottesman v. General 
Motors Corp., supra. 

99.36 See American Bar Association 
Journal for July, 1959, Vol. 46, No. 
7, p. 683. 

99.38 U.S.—Mackey v. City of Little 
. Rock, C.C.A.Ark., 94 P.2d 646. cer¬ 


tiorari denied 68 S.Ct. 1066, 304 U. 
S. 582, 82 L.Ed. 1544. 

99.40 U.S.—Oregonian R. Co. v. Ore¬ 
gon R. & Nav. Co., C.C.Or., 27 P. 
277, reversed on other grounds 10 
S.Ct. 1072, 136 U.S. 646, 84 L.Ed. 
652. 

99.48 U.S.—^Northwestern Public 

Service Co. v. Pfeifer, C.C.A.S.D., 
86 P.2d 5—Pidelity & Deposit Co. 
of Maryland v. Wheeler, C.C.A. 
Iowa, 34 P.2d 892. 

25 C.J. p 826 note 67. 

1. U.S.—St. Marie v. U. S., C.C.A. 
Cal., 108 P.2d 876, certiorari denied 
61 S.Ct. 36, 311 U.S. 652, 86 L.Ed. 
417. 

Order not inolnded in notice 

Where notice of appeal did not in¬ 
clude order overruling defendant’s 
motion for rehearing in its designa¬ 
tion of matter from which an appeal 
was taken, the circuit court of ap¬ 
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peals had not jurisdiction to consid¬ 
er the order. 

U.S.—American Pork & Hoe Co. v. 
Stampit Corporation, C.C.A.Ohio, 
125 P.2d 472. 

1.6 U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 265 
P.2d 710. 

STotloe held to he in compliance with 
regnirements 

U.S.—Long V. Union Pac. R. Co., C.A. 
Kan., 206 P.2d 829. 

2. U.S.—St. Marie v. U. S., C.C.A. 
Cal., 108 P.2d 876, certiorari denied 
61 S.Ct. 36, 311 U.S. 662, 86 L.Ed. 
417. 

3. U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 265 
P.2d 710—Martin v. Clarke, C.C.A. 
Ill., 106 P.2d 685, 124 A.L.R. 497. 

8.6 U.S.—Pederal Deposit Ins. Corp. 
V. Congregation Poiley Tzedeck, C. 
C.A.N.Y., 169 P.2d 168. 
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court,3-10 and it has been stated that the least re¬ 
quirement which will be tolerable is that some paper 
shall be accessible in the records of a court on which 
both judge and parties can rcly.315 

The courts are liberal in determining the suffi¬ 
ciency of the notice of appeaH and generally will 
not permit the notice to be used as a trap for the 
unwary draftsman,and the courts frequently con¬ 
strue an instrument to be a notice of appeal sufficient 
to constitute compliance with the requirements of 
Rule 73, even though the instrument purports to be 
something other than a notice of appeal.'*-^® Thus, 
an application for leave to appeal in forma pauperis 
may constitute a valid notice of appeal.^ is 'phe 
notice is not rendered ineffectual because of a slight 
or unsubstantial mistake which would not mislead 
the oi)posile party,® and mere technical omissions in 
a notice of appeal will not deprive appellant of his 
right of review.® 

The fact that a notice of appeal is not in the pre¬ 
cise language of Form 27 of the official forms adopt¬ 
ed by the Supreme Court as an Appendix of Forms 


to the Federal Rules of Civil Procedure, 28 U. 
S.C.A., docs not render the notice invalid.®*^ 

Amendment of notice of appeal. If a defective 
or improper notice of appeal has been filed, there¬ 
after the court of appeals may not have jurisdic¬ 
tion to permit an amendment of the notice,®-** and 
it has been stated that the jurisdiction of the ap¬ 
pellate court is determined by the timeliness and 
specific terms of the notice,®-® and the notice cannot 
be modified to cover a judgment not included by 
any reasonable interpretation.®-® 

§ 293(3). -Designation of Parties 

a. In general 

b. Death of party 

a. In General 

A notice of appeal must designate the parties taking 
the appeal, but a mere irregularity In this respect gen¬ 
erally is not fatal to the appeal. 

Rule 73 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., requires that the notice of appeal 


3.10 Notice served on appellee 

Notice which is only served on ap¬ 
pellee and IS not filed with the court 
IS not sufllciont as a notice of appeal 
U S.—Federal Deposit Ins. Corp. v. 
Congregation Policy Tzedeck, su¬ 
pra. 

Trauaaotion in pais between par¬ 
ties, of which no record is made In 
either court, will not serve. 

U.S.—Federal Deposit Ins. Corp. v. 
Congregation Policy Tzedeck, su¬ 
pra. 

3.15 U.S.—Federal Deposit Ins. 

Corp. V. Congregation Poiley Tze¬ 
deck, supra. 

4. U.S.—Klein v. Hancho Montana 
De Oro, Inc., C.A.Cal., 263 F.2d 764 
—Gunther v. E. I. Du Pont De Ne¬ 
mours & Co., C.A.W.Va., 265 F.2d 
710—Long V. Union Pac. R. Co., C. 
A.Kan., 206 F.2d 829—Cutting v. 
Bullerdlck, C.C.A.Alaska, 178 F.2d 
774—^Martin v. Clarke, C.C.A.Ill., 
105 F.2d 685, 124 A.D.R. 497. 
Substantial oompliauce suffloieut 
“It is true enough . . . that 

good practice reijulres conformity to 
the formal reQuirements of the Rule. 
But It would we think be a harken¬ 
ing back to the formalistic rigorism 
of an earlier and outmoded time, as 
well as a travesty upon Justice, to 
hold that the extremely simple pro¬ 
cedure required by the Rule is itself 
a kind of Mumbo Jumbo, and that 
the failure to comply formalistically 
with it defeats substantial rights.” 
U.S.—Crump v. Hill, C.C.A.Miss., 104 
F.2d 36, 38. 

4.6 U.S.—^Donovan v. Esso Shipping 
Co., C.A.N.J., 269 P.2d 66. 
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4.10 U.S.—Cutting V. Bullerdlck, C. 
C.A.Alaska, 178 P.2d 774. 

Petitiou for mandamus 

(1) Court of appeals would treat 
petition for mandamus to compel tri¬ 
al court to grant federal prisoner 
hearings on motion attacking sen¬ 
tence as an appeal in forma pauperis. 
D.C.—Jordan v. U. S, District Court 

for District of Columbia, 233 F.2d 
362, 98 U.S.App.D.C. 160, vacated 
on other grounds 77 S.Ct. 161, 362 
U.S. 904, 1 L.Ed.2d 114. 

(2) However, a motion for leave to 
amend petition for mandamus so as 
to make the petition an appeal from 
Judgment was denied in view of Fed¬ 
eral Rule of Civil Procedure requir¬ 
ing an appeal to be taken by filing 
with district court a notice of ap¬ 
peal. 

D.C.—In re De Marcos, 139 F.2d 841, 
78 U.S.APP.D.C. 187. 

4.15 U.S.—^Des Isle® v. Evans, C.A. 
Fla., 226 F.2d 235—Pishbaugh v. 
Armour & Co., C.A.Md., 185 P.2d 
641, certiorari denied 72 S.Ct. 361, 
342 U.S. 914, 96 L.Ed. 683, rehear¬ 
ing denied 72 S.Ct. 663, 342 U.S. 
950. 96 L.Ed. 706. 

D.C.—Shannon v. U. S., 206 F.2d 479, 
93 U.S.App.D.C. 4—Randolph v. 
Randolph, 198 F.2d 956, 91 U.S. 
App.D.C. 170. 

5. U.S.—Trlvette v. New Tork Life 
Ins. Co., C.A.Ohio. 270 P.2d 198— 
Gunther v. E. I. Du Pont De Ne¬ 
mours & Co., C.A.W.Va., 266 F.2d 
710—Martin v. Clarke, C.C.A.Ill., 
106 P.2d 685, 124 A.L.R. 497. 
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Waiver of error 

Error in designation of parties In 
notice of appeal may be waived by 
other party. 

U.S.—De Lourett v. Kerlln, C.A.Tex., 
182 F.2d 760. 

6. U.S.—Donovan v. Esso Shipping 
Co., C.A.N.J., 269 P.2d 65. 

Several notices iu consolidated oases 
Where cases are consolidated for 
trial, one notice of appeal signed by 
attorneys for all complainants and 
naming all complainants as appeal¬ 
ing parties is sufficient, but better 
practice is to file notice of appeal In 
each case. 

U.S.—St. Marie v. U. S., C.C.A.Ill., 
108 F.2d 876, certiorari denied 61 
S.Ct. 35, 311 U.S. 662, 86 L.Ed. 417. 

6.2 U.S.—Fahs v. Merrill, C.C.A.Pla., 
142 F.2d 661, affirmed 65 S.Ct. 665, 
824 U.S. 308, 89 L.Ed. 963, rehear¬ 
ing denied 65 S.Ct. 863, 324 U.S. 
888, 89 L.Ed. 1436. 

6.4 U.S.—Trivette v. New York Life 
Ins. Co., C.A.Ohio, 270 F.2d 198. 
Motion la district court to strike 
Where notice of appeal had been 
properly filed, jurisdiction to consid¬ 
er its merits lay in appellate court, 
and motion in trial court to strike 
portions of such notice would be in¬ 
effectual. 

D.C.—Republic of China v. Pang-Tsu 
Mow, D.C., 12 F.R.D. 359. 

6.6 U.S.—Gunther v. E. I. Du Pont 
De Nemours Sc Co., C.A.W.Va., 266 
F.2d 710. 

6.8 U.S.—Gunther v. B. I. Du Pont 
De Nemours & Co., supra. 
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•shall Specify the parties taking the appeal, but a 
mere irregularity as to the designation of appellant 
may not be sufficient to invalidate the appeal.®-20 
Where an officer of the United States is a party to 
an action, and after he leaves office and before a 
successor takes over the office, an appeal is taken 
in the action, there is some question as to whether 
the notice of appeal filed in the name of the former 
officer is valid. It has been held that such a notice 
of appeal is not valid, and does not result in an 
appeal being pending in the court,®*2 2 but it has 
also been held that a government officer is a party 
to a suit in name only, and that the filing of a notice 
of appeal in the name of the former occupant of the 
office is a valid notice of appeal.®*^^ 

Rule 73 does not contain any provision for the 
notice of appeal to name the adverse parties to the 
appeal, and in a suit to which a government offi¬ 
cer is a party, a notice of appeal naming as appellee 
the person who was, but is not at the time, the occu¬ 
pant of the office, is not fatally defective.®*^® 

b. Death of Party 

A notice of appeal may not be given on behalf of a 
person who has died, but the death of an appellee does 
not prevent an effective notice of appeal from being given. 

The privilege of appeal is given only to a party 
to the action, not to a dead man no longer such a 
party,®*^® and even under the rule of liberal con¬ 
struction, the taking of an appeal by a nonexistent 
person is not an unsubstantial procedural irregular¬ 
ity, nor is it a harmless error.®-^^ Thus, the taking 
of an appeal on behalf of a party who has died be¬ 
fore the notice of appeal is filed may be ineffective 
to give the court jurisdiction of the appeal.®*^^ 

Rule 73 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides how the notification of 
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the filing of a notice of appeal shall be given to a 
party, and further expressly provides that such noti¬ 
fication is sufficient notwithstanding the death of 
the party or his attorney prior to the giving of the 
notification. Thus, where the party who would 
have been the appellee dies after the entry of judg¬ 
ment in the lower court and before notice of appeal 
is filed, a valid notice of appeal may be given, even 
though there has been no substitution of parties,®*^® 
and it has been said that the notice of appeal in and 
of itself, when filed in time, performs the function 
of transferring jurisdiction of the cause from the 
trial court to the appellate court, without regard to 
existing or probable future appellees,®*^® although 
substitution may be necessary to acquire jurisdiction 
of the party.®*®® The jurisdictional feature, in so 
far as the appeal is concerned, is that the notice of 
appeal be filed within the prescribed period of time, 
as stated infra § 293(5). 

The effect of the death of a party to an appeal 
after the appeal has been properly taken is treated 
supra § 292(23). 

§ 293(4). - Designation of Judgment or 

Part Thereof Appealed from 

While a notice of appeal should designate the Judg¬ 
ment OP part thereof appealed from, a defect In this 
respect may not be fatal If the Intent of appellant to 
appeal from the Judgment may be Inferred from the text 
of the notice, and if appellee is not misled by the defect. 

Rule 73 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., requires that the notice of appeal 
shall designate the judgment or part thereof ap¬ 
pealed from, and the word ‘‘judgment” as used in 
this provision of the Rule is equivalent to the word 
“decision” as used in 28 U.S.C.A. § 1291, providing 
that the courts of appeals shall have jurisdiction of 
appeals from all final decisions of the district 


6.80 Xaterohaiifire of dssier&atioii of 
plaintiff and defsudant 

Fact that deaigrnatlons of plaintiff 
and of defendant in the judgment ap¬ 
pealed from are interchanged in no¬ 
tice of appeal does not require dis¬ 
missal of appeal, where notice con¬ 
tains sufficient information to ac¬ 
quaint appellee as to Judgment ap¬ 
pealed from and appellee is not prej¬ 
udiced or misled. 

U.S.—^Martin v. Clarke, C.C.A.I11., 106 
F.2d 686. 124 A.L.R. 497. 

6.28 U.S.—^Acheson v. Fujiko Puru- 
Bho, C.A.Gal.. 212 F.2d 284. 

6.84 U.S.—^Porter v. Maule, C.C.A. 
Fla., 160 F.2d 1. 

6J» U.S.—Maloney v. Spencer. CA.. 
Or.. 170 F.2d 231. 


Palltire of notice to name adverse 
parties 

Where action •was brought by Unit¬ 
ed States against several defendants 
and summary judgment was entered 
for defendants and United States ap¬ 
pealed, appeal would be dismissed 
as to certain defendants who had not 
been properly served with process, 
and one of grounds on which ap¬ 
peal was dismissed as to such de¬ 
fendants was that they were not 
named in notice of appeal. 

U.S.—U. S. V. Rippetoe, C.A.S.C., 178 
F.2d 735. 

B'S® U.S.—^Acheson v. Fujiko Furu- 
sho, C.A.Cal., 212 F.2d 284. 

6.40 U.S.—Penwell v. Kewland, C.A. 
Mont., 180 F.2d 661. 

6.48 U.S.—Penwell v. Newland. su¬ 
pra. 


6.44 Deoeased appellant govsxnment 
official 

In suit against collector of inter¬ 
nal revenue to recover taxes illegally 
collected where judgment was for 
plaintiff, and appeal was taken in 
name of collector but four months 
after he had died and executor had 
been appointed and had been substi¬ 
tuted, it was held that notice of ap¬ 
peal in collector’s name was invalid 
and ineffective. 

U.S.—^Penwell v. Newland, supra. 

6.46 U.S.—Maloney ▼. Spencer. C.A. 
Or.. 170 F.2d 281. 

6.48 U.S.—-Maloney v. Spencer, su¬ 
pra. 

6.50 U.S.—-Maloney v. Spencer, su¬ 
pra. 
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courts.®-®® It does not only refer to final decisions, 
but also to .such interlocutory decisions and orders 
as, under the provisions of 28 U.S.C.A. § 1292 (a), 
are directly appealable.®-®5 

This provision imposes a mandatory require¬ 
ment,®-7® and the jurisdiction of the court of appeals 
is limited to the judgment or portion thereof that 
was designated in the notice of appeal.®-^® Where 
an appeal is taken specifically from only one part 
of a judgment, the appellate court has no jurisdic¬ 
tion to review the portion of the judgment not ap¬ 
pealed from,®-®® and the part of the judgment not 
designated in the notice of appeal as appealed from 
is not before the court of appeals for review.'^ 

A difference of opinion has existed as to whether 
a strict or liberal construction should be applied to 
the provision of Rule 73 (b) that the notice of appeal 
shall designate the judgment or part thereof ap¬ 
pealed from.7-® It has been held that where various 
orders are entered in an action and a notice of ap¬ 
peal is given, and from the notice it is impossible or 
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difficult to tell whether the appeal is timely, or is 
from an appealable order, the notice will be in¬ 
effective to give the court jurisdiction of the ap- 
peal.’^-i® 

The Supreme Court, however, has held in an 
admiralty proceeding that a petition for appeal is 
valid and sufficient although it refers only to an or¬ 
der which was unappealable, and does not refer 
to an order which was appealable,and on the au¬ 
thority of this decision the Supreme Court, in per 
curiam opinions, has reversed court of appeals deci¬ 
sions holding that if there are two orders entered 
in a case, only one of which is appealable, a notice of 
appeal designating the unappealable order, and not 
mentioning the appealable order, is insufficient.^-^® 

It is, accordingly, recognized that the failure of 
appellant to designate in the notice of appeal the 
judgment or part thereof appealed from may con¬ 
stitute only a defect of form which will not be 
fatal to the appcal,7*25 and it has been held that the 


6.60 U.S.—EJsenberff v. Smith, C.A. 

Pa., 263 F.2d 827. 

0.65 U.S.—Roth V. Hy#»r, C.C.A.Fla.. 

142 F.2d 227, certiorari denied 65 S. 
Ct. 38, 323 U.S. 712, 89 L.Ed. 573. 
6.70 U.S.—Gannon v. American Air¬ 
lines, Inc., C.A.Okl., 251 P.2d 476— 
Long' V. Union Pac. R. Co., C.A. 
Kan., 206 P.2d 829. 

6.75 U.S.—Rarta v. Oglala Sioux 
Tribe of Pine Ridge Reservation of 
S. D., C.A.S.D., 259 F.2d 653—Gan¬ 
non V. American Airlines, Inc., C.A. 
Okl., 251 P.2d 476—Long v. Union 
Pac. R. Co., C.A.Kan., 206 F.2d 829. 
6.80 U.S.—^Donovan v. Esso Ship¬ 
ping Co., C.A.N.J., 259 P.2d 65— 
Gunther v. B. I. Du Pont De Ne¬ 
mours & Co., C.A.W.Va., 255 P.2d 
710—Gannon v. American Airlines, 
Inc., C.A.Okl., 251 P.2d 476—French 
V. Jeffries, C.C.A.I11., 161 F.2d 97. 
7 . U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 255 
P.2d 710—Carter v. Powell, C.C.A. 
Fla., 104 P.2d 428, rehearing denied 
104 F.2d 1012, certiorari denied 60 
S.Ct. 173, 808 U.S. €11. 84 L.Ed. 
611. 

Vormal mlitake In failure to reach 
default Judgrxuent 

Under the former Judicial Code It 
was held that the failure of appeal 
from an order and Judgment denying 
motion to vacate or modify default 
Judgment, to reach the default Judg¬ 
ment because of the words used, was 
a formal mistake, which did not af¬ 
fect substantial rights, and could be 
disregarded, and the default Judg¬ 
ment would be considered by the 
circuit court of appeals. 

U.S.—^U. S. V. Steinberg, C.C.A.N.Y.* 


100 F.2d 124, mandate modified on 
other grounds 100 F.2d 406. 

Appeal from ruling as to evidence 

Notice of appeal from ruling of 
district court refusing to admit 
plaintiffs exhibits into evidence, 
without reference to final Judgment, 
was insuflirient under the rule to 
give Jurisdiction to court of appeals. 
U.S.—Long V. Union Pac. B. Co., C.A. 
Kan., 206 F.2d 829. 

7.5 Construotiou prior to Supreme 
Court decision 

“Prior to the per curiam opinion 
of the Supreme Court reversing the 
Court of Appeals for the Ninth Cir¬ 
cuit, 225 F.2d 876, In State Farm 
Mutual Automobile Insurance Co. v. 
Palmer, 1956, 350 U.S. 944, 76 S.Ct. 
321, 100 L.Ed. 823, a somewhat nar¬ 
row construction was applied to Rule 
73(b), Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., providing that 
the notice of appeal ‘shall designate 
the Judgment or part thereof ap¬ 
pealed from,’ However, we agree 
with the Eighth Circuit in the case 
of Railway Express Agency, Inc., v. 
Epperson. 1957, 240 F.2d 189, 192, 
that the Inference to be drawn from 
State Farm Mutual is ‘that failure 
to designate in the notice of appeal 
the Judgment complained of is not a 
fatal defect If the intent of the ap¬ 
pellant to appeal from the Judgment 
may be Inferred from the text of the 
notice and if the appellee has not 
been misled by the defect.’ ” 

U.S.—Nolan v. Bailey, C.A.Ill., 264 P. 
2d 638, 639. 

7.10 D.C.—Levy v. Levy, 135 P.2d 
663, 77 U.S.APP.D.C. 382. 
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Reference to Judgment not entered 

Whore notice of appeal referred to 
appeal from order which was not a 
final decision and hence not appeal- 
able and to a purported judgment 
which was never in fact entered, ap¬ 
peal must be dismissed. 

U.S.—^Allen v. Schnuckle, CA.Idaho, 
263 F.2d 195. 

7.15 U.S.—Holness v. U. S., Cal., 69 
S.Ct. 70, 336 U.S. 297, 93 L.Ed. 16. 
Appeals in admiralty proceedings 
see Admiralty { 170 et seq. 

7.20 U.S.—State Farm Mutual Au¬ 
tomobile Insurance Co. v. Palmer, 
Arlz., 76 S.Ct. 321, 360 U.S. 944, 100 
L.Ed. 823—^U. S. v. State of Ari¬ 
zona, Ariz., 74 S.Ct. 239, 346 U.S. 
907, 98 L.Ed. 405. 

7j 25 U.S.—^Railway Exp. Agency, 
Inc. V. Epperson, C.A.Mo., 240 P. 
2d 189—Wilson v. Southern Ry. 
Co., C.CAL.Ga., 147 P.2d 165. 

D.C.—Levy v. Levy, 135 P.2d 663. 77 
U.S.App.D.C. 382. 

Erroneous date of order 
Where restraining order was dated 
Oct. 21, 1941, but was modified by or¬ 
der of October 24. appeal from or¬ 
der allegedly dated October 20 would 
not be dismissed because erroneous 
date of order was given In notice of 
appeal, but the court would treat the 
appeal as from the order as modified. 
U.S.—Shannon v. Retail Clerks, In¬ 
ternational Protective Ass'n, C.C. 
A.I11.. 128 F.2d 653. 

Perfecting appeal from dm of sever, 
el identioal orders 
Where identical stay orders were 
entered in each of three actions 
against the same defendants by the 
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defect is not fatal if the intent of appellant to appeal 
from the judgment may be inferred from the text 
of the notice, and if appellee is not misled by the de- 
fect^-3® It has also been held that an appeal from 
a judgment draws in question all rulings of the court 
that produced the judgment, and such prior rulings 
and judgments are made a part of the record on ap¬ 
peal, so that each specification of error that is as¬ 
serted or is intended to be relied on and urged need 
not be listed in the notice of .appeal.'^-35 Thus, a 
notice of appeal which specifies that the appeal is 
from the final judgment is sufficient.^-^O 

If all the parties to the appeal have interpreted 
the notice of appeal as sufficient to bring up for 
review certain orders entered in the course of the 
proceedings, the court of appeals may adopt that 
interpretation of the notice.^- 

When an appeal is sought as a matter of right 
from an interlocutory decision, the manner in which 
the appeal is to be taken is discussed elsewhere in 
this work.8 


36 C. J« S« 

§ 293(5). Time for Taking and Perfecting 

a. Time for taking appeal 

b. Time for perfecting appeal 

a. Time for Taking Appeal 

Ordinarily the time within which an appeal to a 
court of appeals must be taken Is thirty days, but if the 
United States or an agency or officer thereof is a party 
to the action, the time In which the appeal must be taken 
is sixty days. 

The time within which an appeal to a court of ap¬ 
peals must be taken is regulated by Rule 73 of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., and 
a provision of the federal statutes, 28 U.S.C.A. § 
2107, relating to the judiciary and judicial proce¬ 
dure. Rule 73 (a) was amended in 1948, and un¬ 
der this Rule, as amended,and the provisions of 
the statute, 28 U.S.C.A. § 2107, prescribing the time 
for taking appeals,an appeal from a district 
court to a court of appeals must be taken within 
thirty days, except in admiralty and bankruptcy 
proceedings, and except in actions in which tlic 
United States or an agency or officer thereof is a 


TJnited States and by the United 
States on the relation of Informers 
to recover penalties and damages for 
making a false claim against the 
United States, it was immaterial 
whether the United States perfected 
its appeal from one or the other of 
the record entries of such order. 

U.S.—^U. S. V. Baker-Lockwood Mfg. 

Co., C.C.A,Mo., 138 F.2d 48. 

Oae appeal lastsad of two 

Where no point was made concern¬ 
ing failure to take separate appeals, 
as should have been done, from or¬ 
ders granting motions to quash serv¬ 
ice of process, and each such motion 
was made and granted on the same 
ground, and single motion to dismiss 
appeal was made without distinction 
as between the two orders, both or¬ 
ders and appeal would be treated as 
one. 

D.C.—Youpe V. Moses, 213 F.2d 613, 
94 U.S.APP.D.C. 21. 

7.30 U.S.—Donovan v. Esso Ship¬ 
ping Co., C.A.N.J., 259 F.2d 66— 
Nolan v. Bailey, C.A.I11., 254 F.2d 
638—Hallway Exp. Agency, Inc. v. 
Epperson. C.A.Mo., 240 F.2d 189— 
U. S. v. Best, C.A.R.I., 212 P.2d 743 
—Markert v. Swift & Co., C.A.N.Y., 
173 F.2d 617—Porter v. Borden’s 
Dairy Delivery Co., C.C.A.Cal., 166 
F.2d 798. 

D.C.—Sobel V. Diats, 189 P.2d 26, 88 
U.S.APP.D.C. 329. 

l&rro&eons date of Judgment or order 

U.S.—Halpert v. Engine Air Service, 
CA..N.y., 212 F.2d 860, certiorari 
dismissed Engine Air Service v. 
Halpert, 76 S.Ct. 907, 350 U.S. 801, 
100 L.Ed. 721—Wetherbee v. Elgin, 
J. & E. Ry. Co., C.A.111., 204 F.2d 


, 755, certiorari denied 74 S.Ct. 104, 

346 U.S. 867, 98 L.Ed. 378, rehear¬ 
ing denied 74 S.Ct. 306, 346 U.S. 
928, 98 L.Ed. 420. 

BUsdescription of Jndginent irrele¬ 
vant technical error 
U.S.—Maloney v. Spencer, C.A.Or., 
170 F.2d 231. 

Iiabeling of notice immaterial 

U.S.—Grivas v. Parmelee Transp. Co., 
C.A.I11., 207 P.2d 334, certiorari de¬ 
nied Parmelee Transp. Co. v. Gri¬ 
vas, 74 S.Ct. 477, 347 U.S. 913, 98 
L.Ed. 1069. 

7.35 U.S.—M. T. Reed Const. Co. v. 
Virginia Metal Products Corp., C.A. 
Miss., 214 P.2d 127—^Automobile 
Ins. Co. of Hartford, Conn., v. 
Barnes-Manley Wet Wash Laundry 
Co., C.C,A.Okl., 168 F.2d 381, cer¬ 
tiorari denied 69 S.Ct. 132, 335 U.S. 
859, 93 L.Ed. 406—Hoth v. Hyer, C. 
C.A.Fla., 142 P.2d 227, certiorari 
denied 66 S.Ct. 38, 323 U.S. 712, 89 
L.Ed. 573. 

7.40 U.S.—M. T. Reed Const. Co. v. 
Virginia Metal Products Corp., C. 
A.Miss., 214 P.2d 127—Roth v. Ily- 
er, C.C.A.PJa., 142 P.2d 227, certio¬ 
rari denied 66 S.Ct. 88, 323 U.S. 
712, 89 L,Ed. 573. 

7.45 U.S.—^American DIst. Tel. v. 
Kittleson, C.A.Iowa, 179 P.2d 946. 

8. See supra 9 293(1). 

9. U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 265 
F.2d 710—^Deena Products Co. v. 
United Brick & Clay Workers of 
America, C.A.Ky., 195 F.2d 612, cer- 

j tiorari denied 73 S.Ct. 21, 344 U.S. 
I 822. 97 L.Ed. 640. 

94S 


Bnld controlling 

“I’laintiff tries to find some sup¬ 
port from the fact that the new time 
limits soon found their way Into the 
revision of Title 28 United States 
Code without provision for tolling 
during the pendency of motions. 28 
U.S.C.A. 9 2107, But there are two 
answers to this. First, since the 
new statute was so obviously 'in con¬ 
formity with , • • proposed amend¬ 
ment to Rule 73 of the Federal Rules 
of Civil Procedure,' as the Reviser’s 
Note states, it should receive a like 
construction. Second, the rule was 
reifnacted (with some changes not 
here pertinent) on December 29. 1948, 
effective October 20, 1949, and, in ac¬ 
cordance with the terms of the gov¬ 
erning statute, 28 U.S.C.A. 9 2072, su¬ 
persedes all inconsistent statutory 
enactments. There is no question as 
to the validity of the rule, which has 
been repeatedly upheld.” 

U.S.—^McConville v. U. S., C.A.N.Y.. 
197 P.2d 680, 682, certiorari denied 
73 S.Ct. 172, 344 U.S. 877, 97 L.Ed. 
679. 

10. U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 265 
P.2d 710—Stone v. Wyoming Su¬ 
preme Court, C.A.Wyo., 236 F.2d 
275—Howard v. Local 74, Wood, 
Wire and Metal Lathers Intern., C. 
A.7, 208 P.2d 930—Preston v. ^tna 
Life Ins. Co., C.A.I11., 174 P.2d 10, 
certiorari denied jBtna Life Ins. 
Co. V. Preston, 70 S.Ct. 80, 838 U. 
S. 829, 94 L.Ed. 504. 

10.5 U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 265 
P.2d 710—Cutting v. Bullerdick, C. 
A.Ala6ka, 17$ F.2d 774. 
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party. Prior to the 1948 amendment of Rule 73 (a), The filing of a notice of appeal within the time 
and the 1948 revision of the Judicial Code, the period prescribed by law is essential to the jurisdiction of 
of time in which appeals could be taken generally the court of appeals,this being in accordance 
was greater than thirty days.ii with the long recognized doctrine that the require- 

Congrcss has power to adopt a law reducing the to the time of appeal is mandatory and 

time for taking appcalsi2 and to have it apply to jurisdictional.15 If an appeal is taken within the 
pending cases consequently a statute may apply time prescribed by law, the court of appeals has 
to a case in which the judgment was entered after jurisdiction of it,i5.6 but if an appeal is not timely 


its effective date.^^ 

11. U.S.—Preston v. jEtna Life Ins. 
Co.. C.A.lll., 174 F.2d 10, certiorari 
denied ..^Jtna Life Ins. Co. v. Pres¬ 
ton, 70 S.Ct. 80, 338 U.S. 820. 94 L. 
Ed. 504—Leishman v. Associated 
Wholesale Elec. Co., C.C.A.Cal., 128 
F.2d 204, reversed on other 
frrounds 63 S.Ct. 643, 318 U.S. 203, 
87 L.Ed. 714, rohcarlng denied 63 
S.Ct. 758, 318 U.S. 800. 87 L.Ed. 
1163—Girard Fire & Marine Ins. 
Co. V. Commonwealth Building & 
Loan As.s’n, C.C.A.Tex., 32 F.2d 736. 

Under Pederal Kules as originally 
adopted 

When Federal Rules of Civil Pro¬ 
cedure were originally adopted, al¬ 
though they changed method of tak¬ 
ing appeal to court of appeals, they 
did not change the time limitation 
for taking appeals. 

U.S.—Hosier v. Federal Reserve 
Bank of New York, C.C.A.N.Y.. 132 
F.2d 710. 

Computation of period governed hy 
federal law 

U.S.—Northwestern Public Service 
Co. v. Pfeifer, C.C.A.S.D., 36 F.2d 5. 

12. U.S.—Preston v. .®tna Life Ins. 
Co., C.A.lll., 174 F.2d 10, certiorari 
denied JEtna Life Ins. Co. v. Pres¬ 
ton, 70 S.Ct. 80, 338 U.S. 829. 94 L. 
Ed. 604—Hart v. Knox County, 
Tenn., C.A.Tenn., 171 P.2d 45— 
Vaughan v. American Ins. Co. of 
Newark, N. J., C.C.A.Ga., 16 F.2d 
526. 

13. See infra § 293(7). 

14. See infra § 293(7). 

14.5 U.S.—MacNeil Bros. Co. v. Co¬ 
hen, C.A.Mass., 2G4 F.2d 190—Mar¬ 
tin V. U, S., C.A.Okl., 263 F.2d 516 
—Lobato V. Pay Less Drug Stores, 
Inc., C.A.N.M., 261 F.2d 406—Craw¬ 
ford V. Gajewskl, C.A.Mich., 261 F. 
2d 301—Knowles v. U. S., C.A.Fla., 
260 F.2d 852—Barta v, Oglala 
Sioux Tribe of Pine Ridge Reser¬ 
vation of S. D., C.A.S.D., 259 F.2d 
663—Gunther v. E. I. Du Pont De 
Nemours & Co., C.A.W.Va., 256 F. 
2d 710—Stone v. Wyoming Supreme 
Court, C.A,Wyo., 236 F.2d 275— 
Kahler-Ellis Co. v. Ohio Turnpike 
Commission, C.A.Ohio, 225 F.2d 922 
—State Farm Mut. Auto. Ins. Co. 
V. Palmer, C.A.Ariz., 225 F.2d 876, 
reversed on other grounds 76 S.Ct. 
321, 860 U.S. 944, 100 L.Ed. 823— 
Mondakota Gas Co. v. Montana-Da- 


I taken, the right 

kota Utilities Co., C.A.Mont., 194 
F.2d 706, certiorari denied 73 S.Ct. 
28, 344 U.S. 827, 97 L.Ed. 643, re¬ 
hearing denied 76 S.Ct. 878, 349 U. 
S. 969, 99 L.Ed. 1290—Fine v. Para¬ 
mount Pictures, C.A.I11., 171 F.2d 
671—Spengler v. Hughes Tool Co., 

C. A.Okl., 169 F.2d 166. 

D.C.—Slater v. Peyser, 200 F.2d 360, 
91 U.S.App.D.C. 314—Randolph v. 
Randolph, 198 P.2d 956. 91 U.S.App. 

D. C. 170. 

Jurisdiction only of timsly appeals 
U.S.—Napier v. Delaware. L. & W. 
R. Co., C.A.N.Y., 223 F.2d 28. 

15. U.S.—Shotkin v. Popenhager, C. 
A.Pla., 256 F.2d 100—Howard v. 
Local 74, Wood, Wire and Metal 
Lathers Intern., C.A.7, 208 F.2d 930 
—Deena Products Co. v. United 
Brick & Clay Workers of America, 
C.A.Ky., 195 F.2d 612, certiorari de¬ 
nied 73 S.Ct. 21, 344 U.S. 822, 97 L. 
Ed. 640—Marten v. Hess, C.A.Ohio, 
176 F.2d 834—Wolflnger v. Muel¬ 
ler, C.C.A.OhIo, 166 F.2d 844—Por¬ 
ter v. Chippewa County Co-op. 
Dairy, C.C.A.Wi.s., 161 F.2d 181— 
Lamb v. Shasta Oil Co., C.C.A.Tex., 
149 P.2d 729—^Hosier v. Federal Re¬ 
serve Bank of New York, C.C.A.N. 
Y., 132 F.2d 710—Morrow v. Wood, 
C.C.A.Miss., 126 F.2d 1021—Benites 
V. Bank of Nova Scotia, C.C.A.Puer- 
to Rico, 109 F.2d 743, reversed on 
other grounds 61 S.Ct. 953, 313 U.S. 
270, 85 L.Ed. 1324, rehearing de¬ 
nied 62 S.Ct. 61. 314 U.S. 706, 86 
L.Ed. 664—Bonet v. South Porto 
Rico Sugar Co., C.C.A.Puerto Rico, 
86 F.2d 279—U. S. v. Nordbye, C. 
C.A., 76 F.2d 744, certiorari denied 
Love V. Nordbye, 66 S.Ct. 103, 296 

U. S. 672, 80 L.Ed. 404—Luce & Co. 

V. Cintron, C.C.A.Puerto Rico, 73 
F.2d 481—Stradford v. Wagner, C. 
C.A.Okl., 64 F.2d 749—Osborn v. 
U. S., C.C.A.N.C., 50 P.2d 712—Ro- 
bie V. Hart, Schaifner & Marx, C. 
C.A.Mlnn., 40 F.2d 871—^Northwest¬ 
ern Public Service Co. v. Pfeifer, 
C.C.A.S.D., 36 F.2d 6—Bremner v. 
Thomas, C.C.A.Iowa, 26 F.2d 301— 
Broders v. Lage, C.C.A.Iowa, 26 F. 
2d 288—LutJens v. U. S., C.C.A. 
Cal., 24 F.2d 102—Sprague v. Chi¬ 
cago, B. & Q. R. Co., C.C.A.Neb., 17 
P.2d 768—^Vaughan v. American 
Ins. Co. of Newark, N. J., C.C.A. 
Ga., 16 F.2d 626—American Seating 
Co. V. Bullard, C.C.A.Mich., 290 F. 
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of appeal is and the ap- 

896—Lewis v. Sittel, Ind.Terr.. 166 
F. 167, 91 C.C.A. 191—Green v. 
Lynn, Mass.. 87 F. 839, 31 C.C.A. 
248. 

D.C.—Bradley v. Pace, 183 F.2d 806, 
87 U.S.APP.D.C. 11. 

25 C.J. p 971 note 26—3 C.J. p 1040 
note 12, p 1066 note 27. 

Condition to appeal 
An appeal Is granted to a losing 
party on condition that he complies 
with statute permitting appeal, and 
appellant must be held to have known 
of existence of statute, requirements 
of which are Jurisdictional and can¬ 
not be avoided. 

U.S.—Ray v. Morris, C.A.I11., 170 P. 
2d 498. 

Jurisdictional and arbitrary 
Period for appeal is Jurisdictional 
and arbitrary. 

U.S.—Brainard v. Joy Mfg. Co., D.C. 
Ohio, 9 P.R.D. 626. 

15.5 U.S.—Mantin v. Broadcast Mu¬ 
sic, Inc., C.A.Cal., 244 P.2d 204— 
Atlantic Coast Line R. Co. v. 
Shields, C.A.Ala., 220 F.2d 242, re¬ 
versed on other grounds 76 kct. 
886, 350 U.S. 318, 100 L.Ed. 364. 

15.10 U.S.—Dickinson v. Petroleum 
Conversion Corp., N.Y., 70 S.Ct. 322, 
338 U.S. 607, 94 L.Ed. 299. 

Spears v. Humble Oil & Refining 
Co., C.A.Tex., 261 F.2d 231—Shot- 
kin v. Popenhager, C.A.Fla., 265 F. 
2d 100—Howard v. Local 74, Wood, 
Wire and Metal Lathers Intern., C, 
A.7, 208 F.2d 930—Deena Prod¬ 
ucts Co. V. United Brick & Clay 
Workers of America, C.A.Ky., 195 
F.2d 612, certiorari denied 73 S.Ct. 
21, 344 U.S. 822, 97 L.Ed. 640—Mar¬ 
ten V. Hess. C.A.OhIo, 176 F.2d 834. 
No Jurisdiction to affirm or reverse 

(1) Where appeal from order 
quashing return of service was not 
timely, court of appeals was with¬ 
out Jurisdiction either to affirm or 
reverse the order. 

U.S.—Zuckerman v. McCulley, CJL 
Mo., 170 F.2d 1015. 

(2) When Judgment has been en¬ 
tered, and a motion Is made which 
terminates running of time for ap¬ 
peal. and motion is denied and there¬ 
after no appeal is taken within re¬ 
quired time, court of appeals may 
not affirm or reverse the judgment. 
U.S.—Chicago, St. P., M. & O. Ry. 

Co. v. Pender Drainage Diet., CA. 
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peal will be disallowed or dismissed,unless an 
extension of time has been granted, as discussed 
infra § 293(15). 

A notice of appeal may be timely as to one ap¬ 
pealable order or judgment, but untimely as to an 
earlier order or judgment,^® ® and where such is 
the case the notice will not bring up for review 
the earlier order or judgment.^®-^® A timely ap¬ 
peal from a particular decree or judgment is not dis- 


missible because no appeal was taken from a prior 
decree or judgment and the time for taking such 
appeal has expiredA*^ 

A case which has been transferred from admiral¬ 
ty to the civil side of the court, whether rightfully 
or wrongfully, is governed, in so far as time in 
which to appeal is concerned, by the law applicable 
to civil cases, rather than by the law applicable to 


Neb., 183 F.2d 773—St, Luke’s Hos¬ 
pital V. Melin, C.A.Minn., 172 F.2d 
532. 

le. XJ.S.—Lobato V. Pay Less Drug: 
Stores, Inc., C.A.N.M., 261 F.2d 406 
—Knowles v. U. S., C.A.Fla., 260 F. 
2d 852—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 255 
F.2d 710—Shotkin v. Popenhager, 
C.A.Pla.. 255 F.2d 100—Behr v. 
Mine Safety Appliances Co., C.A. 
Pa., 233 F.2d 371, certiorari de¬ 
nied 77 S.Ct. 264, 352 U.S. 942, 1 
L.Ed.2d 237, rehearing denied 77 
S.Ct. 353, 362 U.S. 976, 1 L.Ed.2d 
329—Stafford v. Russell, C.A.Cal., 
220 F.2d 853—Southern R. Co. v. 
Wilson, C.A.S.C., 213 F.2d 870— 
Money V. U. S.. C.A.Mlch., 207 F.2d 
654—Agostlno v. Ellamar Packing 
Co., C.A.Alaska, 191 F.2d 676—Mar¬ 
ten V. Hess. C.A.Ohlo. 176 P.2d 834 
—Spengler v. Hughes Tool Co., C.A. 
Okl., 169 P.2d 166—Porter v. Chip¬ 
pewa County Co-op. Dairy, C.C.A. 
Wis., 161 F.2d 181—French v. Jef¬ 
fries. C.C.A.I11.. 161 F.2d 97—Tink- 
off V. West Pub. Co.. C.C.A.Ill., 162 
F.2d 754, certiorari denied 67 S.Ct. 
76, 329 U.S. 740, 91 L.Ed. 639— 
Nealon v. Hill. C.C.A.Arlz., 149 F. 
2d 88.3, certiorari denied 66 S.Ct, 
91, 326 U.S. 763, 90 L.Ed. 451— 
Leishman v. Associated Wholesale 
Elec. Co., C.C.A.Cal., 128 F.2d 204, 
reversed on other grounds 63 S.Ct. 
643, 318 U.S. 203. 87 L.Ed. 714, re¬ 
hearing denied 63 S.Ct. 768, 318 U. 
S. 800, 87 L.Ed. 1163—Plganelli v. 
Reichard, C.C.A.Ky., 123 F.2d 967 
—^United Drug Co. v. Helvering, 
C.C.A., 108 F.2d 637—Joplin Ice 
Co. V. U. S., C.C.A.MO., 87 P.2d 174 
—John E. Koerner & Co. v. Hunter 
Milling Co., C.C.A.Kan., 83 P.2d 894 
—Walters v. Baltimore & O. R. Co., 
C.C.A.Pa., 76 F.2d 599—Von Holt 
V. Carter. C.C.A.Hawall, 66 P.2d 61 
—Osage on & Refining Co. v. Mul- 
ber Oil Co., C.C.A.Okl., 38 P.2d 396 
—Kiehn v. Dodge County, C.C.A. 
Minn., 19 P.2d 603—^Muma v. Bo- 
dine, C.C.A., 16 P.2d 463—Veritas 
Oil Corporation v. McLain, C.C.A. 
Tex., 4 P.2d 389—^Farmers’ State 
Bank of Texahoma v. Thompson, 
C.C.A.Tex., 261 F. 166—Green v. 
Lynn, Mass., 87 F. 889, 81 aCJl. 
248. 


D.C.—Slater v. Peyser. 200 F.2d 360, 
91 U.S.APP.D.C. 314. 

3 C.J. p 1067 note 28—4 C.J. p 666 
note 69—66 C.J. p 1430 note 98 [a]. 
Dismissal for want of Jurisdiction 
U.S.—Waddell v. Chicago Land Clear¬ 
ance Commission, C.A.I11., 206 F.2d 
748—Principale v. Associated Gas 
1 & Elec. Co., C.A.N.Y., 192 P.2d 1016, 

certiorari denied 72 S.Ct. 1034, 343 
U.S. 942, 96 L.Ed. 1347. 

I Violation of mla of district court of 
I Bawail 

Appeal from federal district court 
In Hawaii was dismissed in absence 
of showing that appeal was brought 
within time fixed by rule of such 
court 

U.S.—^Dang Nam v. Bryan, C.C.A.Ha- 
waii, 78 F.2d 720. 

Absence of requirement under ear¬ 
ly statute 

Under the former Judicial Code 
attaching Puerto Rico to the first 
circuit, which made no provision in 
terms fixing the time for taking ap¬ 
peals or suing out writs of error for 
cases from the Puerto Rico supreme 
court which could be reviewed by 
the circuit court of appeals, the time 
for perfecting an appeal was left to 
be determined by the rule of the cir¬ 
cuit court of appeals, and so a mo¬ 
tion to dismiss an appeal for two 
years’ delay, was refused where no 
rule requiring an earlier perfection 
was in force. 

U.S.—Graham v. (yFerral, Puerto 
Rico, 236 F. 717, 160 C.C.A. 49. 
Taxation of costs as affecting time 
for appeal 

Judgment for defendants in actions 
to recover sums forfeited and double 
damages for presenting false claims 
against government was held not re- 
viewable on appeal, filed over three 
months after entry of Judgment, al¬ 
though costs were not taxed until 
two months after such entry. 

U.S.—U. S. V. Nordbye, C.C.A., 75 P, 
2d 744, certiorari denied Love v. 
Nordbye, 66 S.Ct. 103, 296 U.S. 672, 
80 L.Ed. 404. 

Criminal or civil contempt order 

If order adjudging defendant in 
contempt for violation of permanent 
injunction was regarded as remedial 
or civil contempt it was interlocu¬ 
tory and not reviewable except on 
appeal from final decree, and if iti 
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was regarded as an order of puni¬ 
tive or criminal nature, it was not 
reviewable because appeal was not 
timely taken, and thus in either ease 
appeal would have to be dismissed. 
U.S.—Taylor v. Bowles, C.C.A.Cal., 
162 P.2d 311, certiorari denied Tay¬ 
lor V. Porter, 66 S.Ct. 969, 327 U.S. 
806, 90 L.Ed. 1030. 

Appeal held timely 

U.S.—Randall Foundation, Inc. v. 
Riddell, C.A.Cal., 244 F.2d 803— 
Markert v. Swift & Co., C.A.N.Y., 
173 F.2d 617—U. S. v. Reed. C.C.A. 
Fla., 117 P.2d 808—Robinson v. U. 
S., C.C.A.Tex., 84 P.2d 885— TJ. S. 

V. Beaman, C.C.A.Ga., 61 F.2d 493 
—U. S. V. Nolan, C.C.A.Mo., 57 F. 
2d 190—U. S. V. Hayes, C.C.A.Okl., 
20 F.2d 873, certiorari denied Riv¬ 
erside Oil & Refining Co. v. Cimar¬ 
ron River Oil Co.. 48 S.Ct. 115, 275 
U.S. 652, 72 L.Ed. 421, certiorari 
denied U. S. v. Cimarron River Oil 
Co., 48 S.Ct. 116, 275 U.S. 655, 72 
L.Ed. 423, and U. S. v. Hayes, 48 S. 
Ct. 116, 275 U.S. 565, 72 L.Ed. 423 
—Painter v. Union Trust Co., Ohio, 
246 F. 240, 158 C.C.A. 400. 

Appeal held not timely 
U.S.—Allen v. Schnuckle, C.A.Idaho, 
253 F.2d 195—Tarkington v. U. S. 
Lines Co., C.A.N.Y., 222 F.2d 358 
—Dunscombe v. Sayle, C.A.Fla., 181 
F.2d 118—Zuckerman v. McCulIey, 
C.A.MO., 170 F.2d 1016—John E. 
Koerner & Co. v. Hunter Milling 
Co., C.C.A.Kan., 83 F.2d 894. 

16.5 U.S.—Napier v. Delaware, L. St 

W. R. Co., C.A.N.Y., 223 F.2d 28. 
16.10 U.S.—Fern v. U. S., C.A.Alas- 

ka, 213 F2d 674. 

17. U.S.—Fultz V. Laird, C.C.A.Mich.. 

24 F.2d 172. 

Snrplnsage 

Where an appeal was prayed from 
an "order. Judgment, and decree,’’ 
and the time had expired in which 
the order might be appealed from 
but not so as to the decree the appeal 
was treated as from the decree and 
held brought in proper time, where 
the motion as to which the order was 
entered was not essential to the right 
of appeal from the decree, and so 
much of the petition as prayed an ap¬ 
peal from the Judgment and order 
would be treated as surplusage. 
U.S.—Painter v. Union Trust Co., 
Ohio, 246 F. 240, 158 C.C.A. 400. 
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admiralty proceedings.^^*® When a case which 
might properly be brought either at law or in 
admiralty is brought and prosecuted to a judgment 
as an action at law, the time in which to appeal from 
the judgment is governed by Rule 73 (a) of the 
Federal Rules of Civil Procedure, rather than by the 
rules which apply as to the time in which to appeal 
in admiralty proceedings.^^-^® 

A notice of appeal may be filed on the last day 
-after the closing hours of the clerk’s office by seek¬ 
ing out the clerk or deputy clerk and delivering the 
motice of appeal to him.i® 

Computation of time is provided for in Federal 
Rules of Civil Procedure, Rule 6, 28 U.S.C.A. The 
rules as to the days to be included or excluded in 
the computation of time are considered in Time §§ 
12-14. 

Cross appeal. A paper or document which is,^® 
•or purports to be,!^ ® a cross appeal, if not filed with¬ 
in the prescribed time for taking an appeal, will be 
dismissed or disregarded. 

Second appeal. Where an appeal has been dis¬ 
missed for defects or want of prosecution it has 
been held that a second appeal may be taken if per¬ 
fected within the time fixed by law.20 

b. Time for Perfecting Appeal 

A failure to perfect an appeal within the time pre* 
scribed Is not a Jurisdictional defect. 

After a timely and sufficient notice of appeal has 
been filed, further steps which are necessary to per¬ 
fect the appeal must be taken, and these steps gen¬ 
erally include the filing of a bond for costs as stat¬ 
ed infra § 293(16), and the docketing of the appeal 
In the appellate court, as stated infra § 293(21). 


Rule 73 of the Federal Rules of Civil Procedure, 28 
U.S.C.A., specifies the time when such steps are to 
be be taken, but subdivision (a) of Rule 73 express¬ 
ly provides that the failure of an appellant to take 
any of the further steps to secure the review of the 
judgment appealed from does not affect the validity 
of the appeal, but is ground only for such remedies 
as are specified in the Rule or, when no remedy 
is specified, for such action as the appellate court 
deems appropriate, which may include dismissal of 
the appeal. Thus, the failure of an appellant to take 
such steps as are necessary to perfect the appeal 
within the time specified is not a jurisdictional de- 
fect.20 ®0 It is not necessarily fatal,^®-®® it does 
not affect the validity of the appeal,20-60 and does 
not, of itself, deprive the appellate court of all 
control of the case.20.65 

The provisions of Rule 73 (a) dealing with the 
perfecting of an appeal are generally liberally con¬ 
strued by the courts,20.70 and are intended to place 
reliance on the sound discretion of the courts of ap- 

peals.20.76 

§ 293(6). - Final or Interlocutory Deci¬ 

sions 

a. In general 

b. Permissive appeal from interlocutory 

decision not otherwise appealable 

a. In General 

The Federal Rule* of Civil Procedure govern at to the 
time within which an appeal mutt be taken from final 
Judgmentt, and from interlocutory decislont which are 
appealable at a matter of right. 

Rule 73 (a) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that the time within 
which an appeal may be taken shall be thirty days 


.17.5 U.S.—^U. S. V. Isthmian S. S., 
Co.. C.A.2, 187 F.2d 662. 

17.10 U.S.—^Watson v. Providence 
Washington Ins. Co., C.A.N.C., 201 
F.2d 736. 

18. U.S.—Casalduc v. Diaz, C.C.A. 
Puerto Rico, 117 F.2d 915, certio¬ 
rari denied Casalduc v. Diaz Gon¬ 
zalez, 62 S.Ct 74, 314 U.S. 639, 86 
L.Ed. 612. 

19. U.S.—Guiberson Corp. v. Equip¬ 
ment Engineers, Inc., C.A.Tex., 252 
F.2d 431—^Kycoga Land Co. v. Ken¬ 
tucky River Coal Corporation, C. 
C.A.Ky., 110 P.2d 894, certiorari de¬ 
nied 61 S.Ct. 616, 312 U.S. 688, 86 
L.Ed. 1125. 

19.5 ViLtlmaly M appeal 

Paper filed by appellee after ex¬ 
piration of time for taking appeal, 
and not provided for by Federal 
Rules of Civil Procedure which make 


no mention of cross appeals by that 
name, would not be considered by 
court. 

U.S.—Bryant v. Massachusetts Bond¬ 
ing & Ins. Co., C.C.A.Tex., 158 F. 
2d 967. 

20. U.S.—Sutherland v. Pearce, Alas¬ 
ka, 186 F. 787, 108 C.C.A. 667. 
20.50 U.S.—^In re Gammill, C.C.A. 
Ill., 129 F.2d 601. 

W. H. Lailer & Co. v. C. E. Jack- 
son Co., D.C.Mass., 75 F.Supp. 827. 
D.C.—-Shannon v. U. S., 206 F.2d 479, 
93 U.S.APP.D.C. 4. 

20.55 U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va,, 256 
P.2d 710—U. S. V. Gallagher, C.C.A. 
Or.. 161 F.2d 666. 

Belagr de xnlaUnU 

An appeal from an interlocutory 
order would not be dismissed on the 
appellee's motion because appellant 
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docketed the record one day after 
the time permitted by valid exten¬ 
sion since the delay was de minimis. 
U.S.—Pacific Coast Marine Firemen, 
Oilers, Watertenders & Wipers 
Ass'n V. Coastwide (Pacific Far 
East) Line, C.A.Cal., 171 F.2d 284. 

20.60 U.S.—^U. S. V, Krause, C.A, 
Ariz., 197 F.2d 329—Arline v. 
Brown, G.A.Fla., 190 F.2d 180. 

Piaseik V. British Ministry of 
War Transport, D.C.N.T.. 83 F. 
Supp. 518. 

20.65 U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 266 
F.2d 710. 

20.70 U.S.—Glenn v. American Sur. 
Co., C.C.A.Ky., 160 F.2d 977. 

20.75 U.S.—^Pyramid Motor Freight 
Corp. V. Ispass, N.Y., 67 S.Ct 964, 
830 U.S. 696, 91 L.Ed. 1184. 
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from the entry of the judgment appealed from, or 
sixty days where the United States is a party, and 
this provision applies whether the judgment ap¬ 
pealed from is a final decision under 28 U.S.C.A. § 
1291, or an interlocutory decision under 28 U.S.C.A. 
§ 1292 (a).20 S0 Thus, the time for filing a notice 
of appeal from an appealable interlocutory decision 
is thirty days from the entry of the decision,and 
this requirement is mandatory and jurisdictional, 
and the appeal cannot be taken after the expiration 
of that time,22 but the expiration of the time does 
not prevent the review of an interlocutory order on 
an appeal from the final judgment or decree.23 

The statute, 28 U.S.C.A. § 1292 (a) (1), provid¬ 
ing that courts of appeals shall have jurisdiction 
of appeals from interlocutory orders of district 
courts refusing to dissolve or modify injunctions. 


does not contemplate that a party may repeatedly 
move to dissolve an injunction, and, after repeated 
orders of denial, appeal from the last order of denial 
entered, although such an appeal would be untimely 
if considered as taken from the first order of de- 

nial.23.5 

Under the practice existing prior to 1948, when an 
appeal from a judgment or order was taken within 
three months, but not within thirty days, of tlie 
entry of the judgment or order, the appeal would be 
timely only if the judgment or order was final, and 
it would not be timely if the judgment or order was 
only interlocutory.23.10 The earlier statute did not 
apply to interlocutory orders other than those con¬ 
cerning injunctions or receivers,2< nor did it apply 
to orders or decrees concerning injunctions which 
were not interlocutory in nature.25 


aaso U.S.—Lohr V. U. S., C.A.Fla., 
264 F.2d 619. 

21. U.S.—^Wolflnger v. Mueller. C.C. 
A.Ohlo, 165 F.2d 844—Jordan v. 
Palo Verde Irr. Diet., C.C.A.Cal., 
105 F.2d 601. 

Prior law 

Prior statute, requiring that ap¬ 
peal from order or decree granting 
or refusing to dissolve or modify in¬ 
junction be taken within thirty days 
from entry thereof was not limited 
in its application to appeals from 
interlocutory orders or decrees grant¬ 
ing or continuing Injunctions, but 
applied to all appeals from any or¬ 
der or decree granting or refusing 
to dissolve or modify an injunction. 
U.S.—Spengler v, Hughes Tool Co., 
C.A.Okl., 169 F.2d 166. 

22. U.S.—George v. Victor Talking 
Mach. Co., N.J., 66 S.Ct. 229, 293 

U. S. 377, 79 L.Ed. 439. 

Metalock Repair Service, Inc. v. 
Harman, C.A.Ohio, 234 P.2d 490— 
Leonidakis v. International Tele¬ 
coin Corp., C.A.N.Y., 208 P.2d 934— 
Woinnger v. Mueller, C.C.A.OhIo, 
165 F.2d 844—Bowles v. Rice, C.C. 
A.Ky.. 152 F.2d 543—Zalatuka v. 
Metropolitan Life Ins. Co., C.C.A. 
Wis., 108 F.2d 405—Victor Talking 
Mach. Co. V. George, C.C.A.N.J., 106 
P.2d 697, certiorari denied George 

V. Victor Talking Mach. Co., 60 S. 
Ct. 176, 308 U.S. 611, 84 L.Ed. 611, 
rehearing denied 60 S.Ct. 294, 308 
U.S. 638, 84 L.Ed. 630, and 60 S.Ct. 
466. 368 U.S. 693, 84 L.Ed. 1034— 
Hyman v, McLendon, C.C.A.S.C., 102 
P.2d 189, certiorari denied 60 S. 
Ct. 74, 308 U.S. 663, 84 L.Ed. 472 
—A. & R. Realty Co. v. Northwest¬ 
ern Mut. Life Ins. Co., C.C.A.Mo., 
96 F.2d 703—Gardner v. Grand 
Beach Co., C.C.A.Mich., 29 F.2d 481 
—Kelsey Wheel Co. v. Universal 
Rim Co., C.C.A.Mlch., 296 F. 616— 
Groblewskt v. John Chmiell Co., 


C.C.A.Mas8., 264 F. 325—Puritan 
Cordage Mills v. Sampson Cordage 
Works, Ky., 232 F. 138, 146 C.C.A. 
330. 

Lawyers Trust Co. v. W. G. Ma¬ 
guire & Co., D.C.Del., 2 F.R.D. 310. 
25 C.J. p 969 note 2. 

lajanotion aad aoconatlng 

(1) A decree granting an injunc¬ 
tion and appointing a special master 
to take and state the account of prof¬ 
its in a suit for infringement of the 
common-law right of property in a 
song was an “interlocutory decree” 
within the statute limiting time for 
appeal. 

U.S.—George v. Victor Talking Mach. 
Co., N.J., 65 S.Ct. 229, 293 U.S. 377, 
79 L.Ed. 439. 

(2) Decree enjoining patent in¬ 
fringements and providing for ac¬ 
counting is interlocutory, and appeal 
cannot be taken more than thirty 
days after decree. 

U.S.—Larkin Packer Co. v. Hinder- 
liter Tool Co., C.C.A.Okl., 60 P.2d 
491—Western Silo Co. v. Morris, C. 
C.A.Iowa, 33 P.2d 285—Morey Lino¬ 
typing Co. of Chicago, III. v. Chica¬ 
go Lino-Tabler Co. of Chicago, Ill., 
258 F. 888, 169 C.C.A. 608. 

Appeal haid tluelsr 

An appeal from an interlocutory 
decree entered Oct. 7, 1938, in pro¬ 
ceeding for composition of indebted¬ 
ness of an irrigation district, If an 
appeal from an interlocutory decree 
in equity, was valid and timely, 
where notice of appeal was filed on 
Nov. 7, 1938, within thirty days from 
entry of decree. 

U.S.—Jordan v. Palo Verde Irr. Diet., 
C.C.A.Cal., 106 P.2d 601. 

23. U.S.—^Western States Mach. Co. 
V. S. S. Hepworth Co., C.C.A.N.Y., 
162 P.2d 79—^A. & R. Realty Co. v. 
Northwestern Mut. Life Ins. Co., 
C.C.A.MO., 96 P.2d 703, 
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Nashville Syrup Co. v. Coca Cola 
Co., Tenn.. 216 F. 627, 132 C.C.A. 
39, Ann.Cas.l915B 358. 

OmisBion of express reference in 
final judgment to an Interlocutory 
order as to which review is sought 
does not alter the rule. 

U.S.—Nashville Syrup Co. v. Coca 
Cola Co., supra. 

23.5 U.S.—Stiller v. Squeez-A-Purse 
Corp., C.A.Ohio, 261 F.2d 6G1. 

23.10 U.S.—^Ammond v. Pennsylva¬ 
nia R. Co., C.C.A.Ohio, 125 F.2d 
747, certiorari denied 62 S.Ct. 1283, 
316 U.S. 691, 86 L.Ed. 1762. 

24. U.S.—Leonard! v. Chase Nat. 
Bank of City of New York, C.C.A. 
N.Y., 81 F.2d 19. 

Order denying motion to set aside 
service of process is not within the 
scope of earlier statute. 

U.S.—Leonard! v. Chase Nat. Bank of 
City of New York, supra. 

25. U.S.—^Karl Kiefer Mach. Co, v. 
U. S. Bottlers Machinery Co. C.C. 
A.I11., 108 P.2d 469. 

Historical Pub. Co. v. Jones Bros. 
Pub. Co.. Pa., 231 F. 784, 145 C.C.A. 
666 . 

Order restraining collection of state 
court Judgment 

An injunctlonal order of district 
court restraining proceedings to col¬ 
lect a judgment in state court was 
“finar* and not “interlocutory,” and 
hence appeal from order was not dis- 
missible because notice of appeal 
was not filed within thirty days from 
entry of the order, where, if obeyed 
or enforced, order would have nulli¬ 
fied state court judgment and, if set 
aside, state court judgment would 
bo collected, where there was noth¬ 
ing in order indicating that it was 
temporary, where nothing with re¬ 
spect to jurisdiction of district court 
or its power to restrain remained to 
be litigated and where the facts With. 
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b. Permissive Appeal from Interlocatoiy Ded- 
sion Not Otherwise Appealable 

If a permissive appeal is sought from an Interlocutory 
decision which Is not otherwise appealable, the applica* 
tion for permission to appeal must be made to the court 
of appeals within ten days from the entry of the Inter¬ 
locutory decision. 

Under tlie provisions of 28 U.S.C.A. § 1292 (b), a 
court of appeals may permit an appeal to be taken 
from an otherwise unappealable interlocutory deci¬ 
sion provided the district court has certified in writ¬ 
ing that the order involves a controlling question of 
law as to which there is substantial ground for 
difference of opinion and that an immediate appeal 
from the order may materially advance the ulti¬ 
mate termination of the litigation. When an ap¬ 
peal is sought under this provision, the application 
to the court of appeals for permission to appeal 
must be made within ten days after the entry of the 
order sought to be appealed from, 25.50 but when the 
order from which the appeal is sought to be taken 
does not contain the required written certificate by 
the district judge, the order may be amended, and 
a motion to amend may terminate the running of 
the ten-day period, as stated infra § 293(12). 

§ 293(7). — During Transition from Old 
Procedure to New 

When there Is a change In the law so that an appeal 
must be taken in a shorter period of time than was for¬ 
merly allowed, the shorter period may apply to a case 


pending at the time the law was changed; but In a ease 
where Injustice would be likely to result the court may 
direct that the longer period be available In which to 
appeal. 

Since, as stated supra § 293(5), Congress has the 
power to adopt a law reducing the time for taking 
appeals, it is generally accepted that if by statute or 
by the Federal Rules of Civil Procedure the time for 
taking appeals is changed, and a shorter period is 
prescribed, the shorter period may be made ap¬ 
plicable to cases pending at the time the law be¬ 
comes efifective.25.60 Rule 86 (b) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., provides that 
the amended rules govern all proceedings in actions 
brought after they take effect and also all further 
proceedings in actions then pending, except to the 
extent that in the opinion of the court their applica¬ 
tion in a particular action pending when the amend¬ 
ments take effect would not be feasible or would 
work injustice, in which event the former procedure 
applics.25-62 lu a case pending at the time the 1948 
amendment of Rule 73 (a) became effective, the time 
within which an appeal could be taken from a dis¬ 
trict court to a court of appeals would be governed 
by the amended Rule, rather than by the Rule as it 
existed prior to the amendment,25-64 unless the 
court, acting pursuant to the authority granted by 
Rule 86 (b), has expressly directed that the proce¬ 
dure existing prior to the amendment should ap- 
ply,25.66 It has been held that a court may act 


respect to state court proceeding 
were not In dispute. 

U.S.—Ammond v. Pennsylvania R. 
Co., C.C.A.OhIo, 125 F.2d 747, cer¬ 
tiorari denied 62 S.Ct. 1283, 316 U. 
S. 691, 86 L.Ed. 1762. 

25.50 U.S.—Milbert v. Bison Labora¬ 
tories, Inc., C.A.Pa., 260 F.2d 431. 

25.60 Act of rebruary 13, 1925, was 

applied to pending cases in which the 
Judgment was entered after the ef¬ 
fective date of the act. 

U.S.—Vaughan v. American Ins. Co. 
of Newark, N. J., C.C.A.Ga., 15 F.2d 
526. 

Trial of oaae after amendmeat of 
Buie effective 

In a case tried In April, 1948, aft¬ 
er the amendment of Rule 73 (a) be¬ 
came effective in March of that year, 
it was held that resort could not be 
made to Rule 86 (b) in order to help 
out defendant whose appeal had not 
been filed within the time prescribed 
by Rule 73 (a) as amended. 

U.S.—Felton v. Florida East Coast 
Ry. Co., D.C.N.Y., 8 F.R.D. 232. 
Judgment entered ten days after Bnle 
effective 

*‘In this case plaintiffs knew of 
the entry of the Judgment which was 
entered ten days after the effective 


date of the rule. The appeal was 
not filed until 66 days after the date 
of the judgment and 49 days after 
the court denied plaintiff’s motion to 
vacate the order of dismissal. Un¬ 
der these circumstances it cannot be 
.said that the application of the thir¬ 
ty-day period for the filing of a no¬ 
tice of appeal was not feasible or 
that it worked an injustice to appel¬ 
lants.” 

U.S.—Ray v. Morris, C.A.I11., 170 P. 

2d 498, 499. 

25.62 Bnle designed to prevent In. 

Justice 

**The purpose of the exception In 
Rule 86 in the original rules was to 
prevent injustice during the transi¬ 
tion period from the old procedure 
to the then new procedure under the 
Federal Rules of Civil Procedure 
when they first became effective on 
September 1, 1938. This portion of 
the rule remained intact when the 
amendments to the rules were adopt¬ 
ed in 1948. On both occasions it was 
recognized that during any transi¬ 
tion period when old procedure gives 
way to a different procedure under 
new rules or amendments, confusion 
was likely to result as to which rules 
apply to cases commenced before the 
effectivs date of such changes, and 
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that in fairness to the parties the 
district court should have Jurisdic¬ 
tion to permit continuation of the 
former procedure in those cases 
where application of the new proce¬ 
dure would work injustice or not 
prove feasible. The provisions In 
the exceptions to Rule 86, Federal 
Rules of Civil Procedure, and Rule 
86 (b). Federal Rules of Civil Pro¬ 
cedure, as amended, are a concrete 
solution of the problem of devising 
a simple and expeditious method of 
transition from old to new practice.” 
U.S.—Preston v. .<^tna Life Ins. Co., 
C.A.I11., 174 F.2d 10, 12, certiorari 
denied ..Etna Life Ins. Co. v. Pres¬ 
ton, 70 S.Ct. 80, 838 U.S. 829, 94 L. 
Ed. 504. 

25.64 U.S.—Preston v. .Etna Life 
Ins. Co.. C.A.I11., 174 F.2d 10, cer¬ 
tiorari denied Etna Life Ins. Co. 
v. Preston, 70 S.Ct. 80, 338 U.S. 829, 
94 L.Ed. 504. 

25.66 U.S.—Mitchell v. White Con¬ 
solidated, CJ\..Ind.. 177 F.2d 500, 
certiorari denied 70 S.Ct. 674, 339 
U.S. 913, 94 L.Ed. 1839—Preston v. 
Etna Life Ins. Co., C.A.I11., 174 F. 
2d 10, certiorari denied Etna Life 
Ins. Co. V. Preston, 70 S.Ct. 80, 338 
U.S. 829, 94 L.Ed. 504—McAllister 
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pursuant to Rule 86 (b), and direct that the longer 
period of time for appeal will be available, only 
if the case was actually pending at the time there 
was a change in the period for appeal.25.68 in or¬ 
der for the court to act pursuant to Rule 86 (b) and 
direct that the longer period be available, a motion 
to this effect must be made before the longer period 
has expired.25.70 The court may decline to grant 
the relief authorized by Rule 86 (b) where the delay 
in taking the appeal was not attributable to lack 
of knowledge of the change in time, but was due to 

other facts and circumstances.25.72 

United States a party to action. Rule 73 (a) of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
and a statute prescribing the time in which appeals 
to courts of appeals are to be taken, 28 U.S.C.A. § 
2107, provide that in any action in which the United 
States or an officer or agency thereof is a party, 
the time as to all parties in which an appeal may be 
taken shall be sixty days from the entry of the 
judgment, order, or decree from which the appeal 
is being prosecuted.25.74 The purpose of this provi¬ 
sion is to afford other parties the same time for 
appeal as is afforded to the United States.25.76 Or¬ 
dinarily, if an action involves a real controversy 
between the United States and the other parties, 
and the United States at any time was a party, 
the time in which an appeal may be taken is sixty 
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days,25.7S and this is generally true even though,, 
at the time of the taking of the appeal the United 
States is no longer a party to the action ;25-80 but 
in an action where the United States had no claim 
against appellant but was required by the court to- 
join him as a party, the time in which appellant can 
appeal is thirty rather than sixty days.25.82 The 
sixty-day provision has been held to apply where 
the United States was impleaded in an action and 
took an active part in the litigation.25 6^ 

Where, pursuant to Rule 42 (a) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., a joint trial 
of several actions is ordered but without the con¬ 
solidation of the actions into one, and the United 
States is a party to only one of the actions, the time 
in which an appeal can be taken in the actions to 
which the United States is not a party is not the 
sixty days that is available in the action to whicli 
the United States is a party.25.86 

Death of party. Where a party who would have 
been the appellee dies after entry of judgment in 
the lower court and before a notice of appeal is 
filed, a valid notice may be given even though no 
one has been substituted as a party for decedent, 
as stated supra § 293(3) b, and, in so far as the 
appeal is concerned, the jurisdictional feature is that 
the notice of appeal be filed within the time pre¬ 
scribed by Rule 73 (a) of the Federal Rules.25.88 


V. Cosmopolitan Shipping* Co., C.C. 
A.N.Y., 169 F.2d 4, reversed on oth¬ 
er grounds 69 S.Ct. 1317, 337 U.S. 
788, 93 Li.Ed. 1692, rehearing de¬ 
nied 70 S.Ct. 32, 338 U.S. 839, 94 
L..Ed. 613. 

Court lu douht 

In a case where the court expressed 
doubt as to whether the 1948 amend¬ 
ment of Rule 73 was In effect so as 
to control the time for taking an ap¬ 
peal, it held that if it was mistaken, 
and if the Rule was in effect, a mo¬ 
tion under Rule 86 (b) would be 
granted, since it would be unjust to 
hold that a lawyer should have known | 
that the amendment was in effect 
when the court itself did not know 
that fact. 

U.S.—Ashley v. Keith Oil Co., D.C. 
Mass., 7 P.R.D. 589. 

25.68 U.S.—McCrone v. U. S., Mont., 
59 S.Ct 685, 307 U.S. 61, 83 L.Ed. 
1108. 

25.70 U.S.—^Preston v. .ffitna Life 
Ins. Co., C.A.I11., 174 F.2d 10, cer¬ 
tiorari denied .^tna Life Ins. Co. 
V. Preston, 70 S.Ct. 80, 338 U.S. 829, 
94 L.Ed. 604. 

25.72 Xudeoisiou as to whether ap¬ 
peal should be taken 

U.S.—Smith V. Lehigh Valley R. Co., 
C.A.N.Y., 174 F.2d 692. 


Appeal by government 

That activities of government were 
too numerous, and its departments 
too busy, to decide whether to ap¬ 
peal from order within the thirty 
days remaining for appeal when 
amendment became effective to Fed¬ 
eral Rules of Civil Procedure chang¬ 
ing time within which appeal to court 
of appeals may be taken from three 
months to sixty days did not entitle 
United States to benefit of rule re¬ 
quiring United States to appeal with¬ 
in the shorter time under amendment 
except when application of shorter 
time to actions pending when amend¬ 
ment took effect would not be feasi¬ 
ble or would work injustice. 

U.S.—Petition of Schuette, C.A.N.Y., 
178 P.2d 920. 

25.74 Agency of TTulted States 

In suit to which Reconstruction 
Finance Corporation was party time 
in which to take appeal was sixty 
days since Corporation was agency 
of United States. 

U.S.—R. F. C. V. Mouat, CA.Mont., 
184 F.2d 44. 

26.70 U.S.—Virginia Land Co. v. Mi¬ 
ami Shipbuilding Corp., C.A.Flo., 
201 F.2d 606. 

25.78 U.S,—'Division of Labor Law 
Enforcement v, Stanley Restau¬ 
rants, Inc., C.A.Cal., 228 P.2d 420. 
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25.80 U.S.—Division of Labor Law 
Enforcement v. Stanley Restau¬ 
rants, Inc., supra. 

25.82 U.S.—Virginia Land Co. v. Mi¬ 
ami Shipbuilding Corp., C.A.Pla., 
201 F.2d 606. 

25.84 U.S.—^American Export Lines, 
Inc. V. Revel, C.A.Va., 262 F.2d 122. 

25.86 U.S.—Hare v. Hurwltz, C.A. 
N.Y., 248 F.2d 468. 

25.88 Kotiflcatlon provision as af¬ 
fecting time for filing notice 

"It seems improbable that in mak¬ 
ing the provision for the validity of 
the service notwithstanding the death 
of the party or attorney the rule- 
making power was providing alone 
for those rare Instances where death 
of the party or attorney might occur 
between the giving of the notice of 
appeal and the service thereof. It is 
probable they were thinking of the 
contingency of death as it might af¬ 
fect the taking of the appeal from 
the time of the rendition of the Judg¬ 
ment. The controlling Interests of 
those in whose favor the judgment 
ran is that they have notice that an 
appeal had been taken. The control¬ 
ling interest of the parties taking 
the appeal is that they have an op¬ 
portunity to exercise the right Ir¬ 
respective of the changed conditions 
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■§ 293(8). What Constitutes Taking and Per¬ 
fecting Proceedings 

The filing of a notice of appeal is the only Jurisdic¬ 
tional act that is required to perfect an appeal, but to 
file a notice of appeal properly it must be actually placed 
Jn the custody of the clerk or his deputy. 

Under the Federal Rules of Civil Procedure, Rule 
73, 28 U.S.C.A., the only jurisdictional act required 
for pcrfeclinpf an appeal within the period of limita¬ 
tion is the filing of the notice of appeal,and all 
that is required to establish the jurisdiction of the 
court of appeals over an appeal is that the clerk of 
the district court or his deputy acquire actual cus¬ 
tody of the notice of appeal within the time pre¬ 
scribed by law.26.5 The mailing of a notice of ap¬ 
peal within the limitation period is not sufficient fil¬ 
ing of the notice if it is not received by the clerk 
of the district court within the limitation period,^®-!® 
but the notice is valid if received by the clerk within 
the limitation period,26-15 and the fact that it is 
incorrectly stamped or indorsed as having been re¬ 
ceived at a later date will not destroy the validity 

of the notice.26.20 

While the requirement of the filing of a proper 
notice of appeal within the limitation period is man¬ 
datory and jurisdictional, as stated supra § 293(5), 
the rules governing the time for taking appeals are 


to be liberally construed, and review should not be 
denied on mere technicalities where this can be 
avoided.26.25 Thus, if within the limitation period 
an instrument is filed which can be considered to be 
a notice of appeal, the court may construe it as 
being in substantial compliance with the rules,27 
and the court of appeals is not divested of its juris¬ 
diction because subsequently, and after the limita¬ 
tion period has expired, appellant files a formal 
notice of appeal.28 When an appellant has failed to 
file a formal notice of appeal within the limitation 
period, but has filed another instrument, the courts 
will not necessarily consider such instrument as 
being a sufficient substitute for the notice ;28-6 and 
the mere fact that within the period of limitation an 
order fixing the amount of the supersedeas bond is 
entered on motion of appellant, and appellant files 
a transcript of the stenographer’s notes, the super¬ 
sedeas bond, and the praecipe and designation of 
record, does not show a sufficient compliance with 
the Rule.26 Where a review is sought in the Su¬ 
preme Court within the time required in order to 
obtain a review by the circuit court of appeals, and 
the case is transferred to the circuit court of ap¬ 
peals, although after the time for appeal to that 
court has expired, the circuit court of appeals 
has been held to have jurisdiction.*® In cases 


of the Judgment creditor and to guard 
against losing it by the contingency 
of death which might well occur at 
a time when it would be Impossible 
to get the necessary appointment of 
a representative of the estate and a 
substitution made before the expira¬ 
tion of the time for filing the notice 
of appeal.” 

U.S.—Maloney v. Spencer, C.A.Or., 170 
F.2d 231, 232. 

26. U.S.—Martin v. U. S., C.A.Okl., 
263 F.2d 616—Spengler v. Hughes 
Tool Co., C.A.Okl., 169 F.2d 166— 
Crump V. Hill, C.C.A.Mlss., 104 F.2d 
36. 

Decisions pertaining to former re* 
anirements 

U.S.—^U. S. V. Tedar, C.C.A.Ind., 41 
F.2d 146—Girard Fire & Marine 
Ins. Co. V. Commonwealth Build¬ 
ing & Loan Ass’n, C.C.A.Tex., 32 F. 
2d 736—^Vaughan v. American Ins. 
Co. of Newark, N. J., C.C.A.Ga., 15 
F.2d 526—Reilly v. U. S. Fidelity 
& Guaranty Co., C.C.A.Cal., 15 F.2d 
314—General Motors Acceptance 
Corporation v. Lawrence, C.C.A.N. 
M., 9 F.2d 64—^Midland Terminal 
Ry. Co. V. Warlnner, C.C.A.C 0 I 0 ., 
297 F. 185—Camden Iron Works 
Co. V. City of Cincinnati, Ohio, 241 
F. 846, 164 C.C.A. 548—^Kentucky 
Coal, Timber, Oil & Land Co. v. 


Howes, Ky., 153 F. 163, 82 C.C.A. 
337. 

3 C.J. p 1065 notes 9, 11, 16, p 1066 
note 21. 

26.5 U.S.—Ward v. Atlantic Coast 
Line R. Co., C.A.Fla., 265 F.2d 75— 
Silverton v. Valley Transit Ce¬ 
ment Co., C.A.Cal., 237 F.2d 143— 
Kahler-Ellis Co. v. Ohio Turnpike 
Commission, C.A.Ohio, 225 F.2d 922. 

26.10 U.S.—Allen v. Schnuckle, C.A. 
Idaho, 253 F.2d 196—Kahler-Ellis 
Co. V. Ohio Turnpike Commission, 
C.A.Ohio, 226 F.2d 922—Lejeune v. 
Midwestern Ins. Co. of Oklahoma 
City, Okl., C.A.La., 197 F.2d 149. 

26.15 U.S.—Silverton v. Valley 

Transit Cement Co., C.A.Cal., 237 
F.2d 143. 

Delivery to post office box 

Where clerk’s office was closed for 
several days, and during this period 
mailed notice was delivered to clerk’s 
post office box, such delivery was val¬ 
id filing of notice. 

U.S.—Ward v. Atlantic Coast Line R. 
Co., C.A.Fla., 265 F.2d 76. 

26.20 U.S.—^Ward v. Atlantic Coast 
Line R. Co., supra. 

Validity determined by time of re. 
oelpt 

Validity of notice of appeal is de¬ 
termined by the time the clerk of 

955 


district court receives custody of the 
notice and not by the clerk’s mark 
or entries made on the notice. 

U.S.—Silverton v. Valley Transit Ce¬ 
ment Co., C.A.Cal., 237 F.2d 143. 

26.25 U.S.—Fishbaugh v. Armour & 
Co., C.A.Md., 186 F.2d 641, certio¬ 
rari denied 72 S.Ct. 361, 342 U.S. 
914, 96 L.Ed. 683, rehearing denied 
72 S.Ct. 663, 342 U.S. 960, 96 L.Ed. 
706. 

27. U.S.—Fishbaugh r. Armour & 
Co., supra—Crump v. Hill, C.C.A. 
Miss., 104 F.2d 36. 

28. U.S.—Crump v. Hill, supra. 

28.5 Statement of points and desig¬ 
nation of record 

Filing by appellant of a statement 
of points and designation of record 
within thirty days after entry of 
Judgment would not be considered a 
substitution of notice of appeal in 
absence of special circumstances. 

U.S.—Mondakota Gas Co. v. Montana- 
Dakota Utilities Co., C.A.Mont., 194 
F.2d 705, certiorari denied 73 S.Ct. 
28, 344 U.S. 827, 97 L.Ed. 648, re¬ 
hearing denied 76 S.Ct. 878, 349 U. 
S. 969, 99 L.Ed. 1290. 

29. U.S.—^Morrow v. Wood, C.C.A. 
Miss., 126 F.2d 1021. 

30. U.S.—Smith v. Apple, C.C.A.Kan., 

> 6 F.2d 659. 
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in which an application for leave to appeal has been 
necessary, procedural conduct which does not con¬ 
stitute such an application has been held insuffi¬ 
cient with respect to whether the appeal is timely 
taken.81 

§ 293(9). Commencement of Period of Lim¬ 
itations 

a. In general 

b. Acts constituting entry of judgment 

a. In General 

The time for taking an appeal begins to run with the 
entry of the Judgment or order from which the appeal 
Is taken. 

The commencement of the time in which an appeal 
can be taken is determined by the date of the actual 
entry of the judgment or order from which the ap¬ 
peal is taken, and the period is not affected by 
nunc pro tunc orders in the judgment.33 Where a 
second judgment or decree in a cause is entered and 
it supersedes the first, the time for appeal is to be 
computed from that last entered,3^ and where the 
court suspends the operation of a decree for the 
purpose of amendment, the decree does not become 


final for the purpose of appeal until the amendment 
is made or the original decree is confirmed.3^ The 
fact that the costs have not been taxed does not sus¬ 
pend the period of limitation after entry of a judg¬ 
ment which determines the action on the merits.3® 

It is the function of the court of appeals rather 
than the district court to determine when the time 
for taking an appeal begins to run.33.5 

b. Acts Constituting Entry of Judgment 

The notation of a judgment in the civil docket con¬ 
stitutes the entry of Judgment which will start the run¬ 
ning of the period in which an appeal may be taken. 

The Federal Rules of Civil Procedure, 28 U. 
S.C.A., specify what constitutes the entry of judg¬ 
ment. Under Rule 58, the notation of a judg¬ 
ment in the civil docket as provided by Rule 79 (a) 
constitutes the entry of judgment, and the judgment 
is not effective before such entry, and it is the date 
that judgment actually is entered rather than the 
date when it might properly have been entered that 
fixes the start of the time for appeal.36.50 

The notation of a judgment in the civil docket 
as provided by Rule 79 (a) constitutes the entry 


Sin&iaaal by Supremo Court after 
peudeaoy of prooeedluera 

In computing the time within 
which an appeal must be taken to a 
circuit court of appeals, the time 
of the pendency of proceedings for 
review in the Supreme Court, which 
were dismissed for want of juris¬ 
diction, cannot be excluded. 

U.S.—Darnell v. Illinois Cent. R. Co., 
Tenn., 206 F. 445, 124 C.C.A. 327. 

31. U.S.—^U. S. V. New National Coal 
& Mining Co., C.C.A.Ill., 72 F.2d 
168—^Von Holt v. Carter, C.C.A.Ha- 
wall, 66 F.2d 61—Robie v. Hart, 
Schafiner & Marx, C.C.A.Minn., 40 
F.2d 871—Camden Iron Works Co. 
V. City of Cincinnati, Ohio, 241 F. 
846, 154 C.C.A. 648. 

Notice of iuteutiou to appeal 

(1) Time for appeal is not tolled 
by filing notice of intention to appeal 
within three months after Judgment. 
U.S.—Northwestern Public Service 

Co. V. Pfeifer, C.C.A.S.D., 36 F.2d 5. 

(2) A “petition for severance,” giv¬ 
ing notice of Intention to apply for 
leave to appeal, was not equivalent 
to an “application for leave to ap¬ 
peal,” with respect to whether appli¬ 
cation was timely made. 

U.S.—^Benitez v. Bank of Nova Sco¬ 
tia, C.C.A.Puerto Rico, 109 F.2d 743, 
reversed on other grounds 61 S.Ct. 
953. 313 U.S. 270, 85 L.Ed. 1324, re¬ 
hearing denied 62 S.Ct. 51, 314 U.S. 
706, 86 Li.Ed. 564, and conformed 
to, C.C.A., 125 F.2d 523. 


32. U.S.—Repan v. American Presi¬ 
dent Lines, Limited, C.A.N.Y., 243 
F.2d 876—Neely v. Merchants Trust 
Co. of Red Bank. C.C.A.N.J., 110 
F.2d 625, afUrmed, C.C.A., 113 F. 
2d 953, certiorari denied 61 S.Ct. 
171, 311 U.S. 705, 85 L.Ed. 457, 
rehearing denied 61 S.Ct. 391, 311 
U.S. 730, 85 L.Ed. 476—Moss v. 
Kansas City Life Ins. Co., C.C.A. 
Mo., 96 F.2d 108—Department of 
"Water and Power of City of Los 
Angeles v. Anderson, C.C.A.Nev., 96 
F.2d 577, certiorari denied 59 S.Ct. 
67, 306 U.S. 607, 83 L.Ed. 386— 
U. S. V. Rayburn, C.C.A.Iowa, 91 
F.2d 162—Bronx Fire Ins. Co. v. 
Wasson, C.C.A.Kan., 62 F.2d 656— 
In re Hurley Mercantile Co., C.C. 
A.Tex., 66 F.2d 1023, certiorari de¬ 
nied Atascosa County State Bank 
of Jourdanton, Texas v. Coppard, 
62 S.Ct. 680, 286 U.S. 655, 76 L.Ed. 
1290—U. S. Shipping Board Emer¬ 
gency Fleet Corporation v. Atlantic 
Corporation, C.C.A.Mass., 16 F.2d 
27—Vaughan v. American Ins. Co. 
of Newark, N. J., C.C.A.Ga., 16 F.2d 
626. 

U. S. V. Stange, D.C.Wis., 43 F.2d 
693, supplemented 45 F.2d 248— 
Ellicott Mach. Corporation v. Vogt 
Bros. Mfg. Co., D.C.Ky., 267 F. 934, 
affirmed, C.C.A., 267 P. 946, error, 
certiorari and mandamus denied 
Vogt Bros. Mfg. Co. v. Ellicott 
Mach. Corporation, 41 S.Ct. 8, 264 
U.S. 607, 629, 65 L.Ed. 436. 

I 3 C.J. p 1049 note 88. 
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33. U.S.—U. S. V. Rayburn, C.C.A. 
Iowa, 91 F. 2d 162. 

34. U.S—Ray v. XT. S., C.C.A.Ind., 
121 F.2d 416—Union Guardian 
Trust Co. V. Jastromb, C.C.A.Mich., 
47 F.2d 689. 

Xateutlou 

Where district court made order 
granting defendant's motion for sum¬ 
mary Judgment and subsequently en¬ 
tered another order granting same 
relief and referring to first order as 
a memorandum decision, the first 
order was not intended as a rendi¬ 
tion of Judgment in favor of defend¬ 
ant, and the second order was the 
“final decision” of the court and no¬ 
tice of appeal filed three months aft¬ 
er second order was timely. 

U.S.—Monarch Brewing Co. v. George 
J. Meyer Mfg. Co.. C.C.A.Cal., 130 
F.2d 682. 

35. U.S.—Zlmmem v. U. S., Ala., 
66 S.Ct. 706, 298 U.S. 167, 80 U 
Ed. 1118. 

36. U.S.—^Allis-Chalmers Co. v. U. S., 
Ill., 162 F. 679, 89 C.C.A. 471. 

36.5 U.S.—^Ashley v. Keith Oil Corp., 
D.C.Mass., 7 P.R.D. 589. 

36.50 U.S.—U. 8. v. Moore, C.A.Tex.. 
182 F.2d 336. 

Improper stay of satxy of Jndg- 
uanit will not fix time for start of 
running of limitations period at date 
earlier than date when Judgment ac¬ 
tually was entered. 

U.S.—^Arena Co. v. Minneapolis Gas 
Co., C.A.Mittn., 227 F.2d 665. 
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of the judgment for the purpose of commencing the I and subject to the provisions of Rule 54 (b), judg- 


running of the period in which to take an appeal, 
and for the purpose of determining the time within 
which an aj^pcal may be taken, a judgment speaks 
as of the date it was filed with the clerk.37.6 Thus, 
where an order is made directing the clerk to enter 
judgment, and the order and the judgment are filed 
with the clerk the following day, the period of limi¬ 
tations begins to run on the day the order and judg¬ 
ment are filed with the clerk.37.i0 An unauthorized 
notation of the entry of judgment is not sufficient to 
start the period to run.^^-l® 

§ 293(10). -Determinations Constituting 

Judgments 

In order that there be a Judgment to be docketed to 
start the running of the time for appeai there must be 
decisive and complete act of adjudication by the court. 

While the Federal Rules of Civil Procedure do 
specify what constitutes the entry of judgment, as 
stated in the preceding subdivision, the Rules do 
not spell out the meaning of a final judgmcnt,37‘30 
and some conflict exists among the courts as to what 
constitutes the judgment that is to be entered by the 
clerk to start the running of the period in which 
to take an appeal.^^-^^ 

Rule 58 of the Federal Rules of Civil Procedure 
provides that unless the court otherwise directs 


ment upon the verdict of a jury shall be entered 
forthwith by the clerk; but the court shall direct 
the appropriate judgment to be entered upon a spe¬ 
cial verdict or upon a general verdict accompanied 
by answers to interrogatories returned by a jury 
pursuant to Rule 49. When a jury verdict is re¬ 
turned and accepted by the court, only a docket entry 
is necessary to translate the verdict into a judg¬ 
ment,37-34 and the date the docket entry is made 
is the date the time for appeal begins to run.37.36 
If, however, the jury verdict does not settle all the 
issues of the case, and the court retains the case 
for further decision and disposition of undisposed 
of issues, the docket entry reflecting the jury ver¬ 
dict docs not start the time for taking an appeal.37.3S 

Rule 58 further provides that when the court di¬ 
rects that a party recover only money or costs or 
that all relief be denied, the clerk shall enter judg¬ 
ment forthwith upon receipt by him of the direc¬ 
tion ; but when the court directs the entry of judg¬ 
ment for other relief, the judge shall promptly 
settle or approve the form of the judgment and 
direct that it be entered by the clerk. To start the 
time to appeal running there must be some decisive 
and complete act of adjudication by the district 
judge, and notation thereof made in the docket 
of the court,37.40 and if the language used by the 


37. U.S.—Repan v. American Presi¬ 
dent Lines, Limited, C.A.N.Y., 243 
F.2d 870—Colvin v. Woods, C.A. 
Cal., 180 F,2d 893. 

Invalid notation. 

Notation by clerk of entry of Judg¬ 
ment which did not, as required by 
Rule 79 (a), show the substance of 
the judgment, was Invalid, and would 
not commence running of time in 
which to appeal. 

U.S.—U. S. V. Cooke, C.A.Hawail, 215 
F.2d 528. 

Decisions prior to Federal Buies of 
Civil Frooedure 

(1) Entry is deemed to take place, 
for the purpose of fixing the time 
for appeal, when the order or Judg¬ 
ment is filed by the clerk. 

U.S.—In re Hurley Mercantile Co., 
C.C.A.Tex., 66 F.2d 1023, certiorari 
denied Atascosa County State Bank 
of Jourdanton, Texas v. Coppard, 
62 S.Ct. 680, 286 U.S. 556, 76 L.Ed. 
1290. 

(2) Entering Judgment In *‘law 
Journal” provided for by rules of 
United States court for southern dis¬ 
trict of Iowa is “entry” within terms 
of statute regulating length of time 
within which appeals may be applied 
for. 

U.S.—^U. S. v. Rayburn, C.C.A.Iowa, 
91 F.2d 162. 


.37.5 U.S.—U. S. V. Lykes, C.A.Fla., 
188 P.2d 964. affirmed 72 S.Ct. 685. 
343 U.S. 118, 96 L.Ed. 791. rehear¬ 
ing denied 72 S.Ct. 768, 343 U.S. 
937. 96 L.Ed. 1344. 

37.10 U.S.—^U. S. V. Lykes, supra. 
37.15 U.S.—Lucas v. Western Cas. 

& Sur. Co., C.A.Okl., 176 F.2d 606. 
37.30 U.S.—U. S. V. Higginson, C.A. 

Mass., 238 F.2d 439. 

37.32 Because of asserted conflict 
among circuits, and because of pub¬ 
lic importance of proper interpreta¬ 
tion and uniform application of pro¬ 
visions of Federal Rules of Civil Pro¬ 
cedure governing time In which ap¬ 
peals may be taken from Judgments 
of district courts in actions for mon¬ 
ey only, tried without Jury, Supreme 
Court would grant certiorari in case 
where such issues were presented. 
U.S.—U. S. V. F. & M. Schaefer Brew¬ 
ing Co.. N.Y., 78 S.Ct. 674, 366 U.S. 
227, 2 L.Ed.2d 721. 

Back of groat dogroo of uniformity 

“The problem of what constitutes 
a ‘final Judgment* has been treated 
by most of the circuit courts, but 
without a great degree of uniform¬ 
ity.” 

U.S.—^U. S. v. Higginson, C.A.Mass., 
238 F.2d 439. 442. 

37.34 U.S.—^Napier v. Delaware, L. 
& W. R. Co., C.A.N.Y., 223 F.2d 28. 
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37.36 U.S.—Napier v Delaware, L. & 
W. R. Co., supra. 

37.38 U.S.—Anderson v. Continental 
S. S. Co.. C.A.N.Y., 218 F.2d 84— 
Chicago. B. & Q. R. Co. v. North 
Kansas City Development Co., C.C. 
A.Mo., 134 F.2d 142, certiorari de¬ 
nied North Kansas City Develop¬ 
ment Co. V. Chicago B. & Q. R. Co.. 
63 S.Ct. 1437, 319 U.S. 771, 87 L.Ed. 
1719. 

Bef erenoe to master 

Where verdict of Jury merely es¬ 
tablished liability of defendants and 
lower court retained question of what 
parties were liable for future deci¬ 
sion and when parties could not agree 
thereon referred the matter to a spe¬ 
cial master to hear and report, and 
master made his report on March 1, 
and final decree was entered March 
31, notice of appeal filed fifteen days 
thereafter was timely. 

U.S.—Browne v. Makln, C.A.Ga.. 177 
F.2d 753. 

37.40 U.S.—^Edwards v. Doctors Hos¬ 
pital, Inc., C.A.N.Y., 242 F.2d 888, 
certiorari denied 78 S.Ct. 770, 366 U. 
S. 930, 2 L.Ed.2d 761—F. & 
Schaefer Brewing Co. v. U. S., CJ^ 
N.Y., 236 F.2d 889, reversed 
other grounds 78 S.Ct. 674, 366 U.S, 
227, 2 L.Ed.2d 721. 
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court clearly evidences the judge’s intention that 
it shall be his final act, it constitutes a final judg¬ 
ment, and when such intention has been so evi¬ 
denced, and the docket entry has been made, a final 
judgment has been pronounced and entered and the 
time to appeal starts to run.37-42 The later filing 
and entry of a more formal judgment will not con¬ 
stitute a second final judgment in the case so as to 
extend the time in which to appeal.^"^-^^ On the 
other hand, if an opinion or decision is rendered in 
a case, and it was not intended to be the final act of 
the judge, or to constitute his final judgment in the 
case, it will not fix the time in which an appeal may 
be taken,37-46 but the time in which an appeal may 
be taken will be fixed by the subsequent filing and 
entry of the formal judgment.37.48 

Where an opinion directs that a party shall re¬ 
cover only money, to determine whether the opinion 
constitutes a final judgment to fix the running of the 
period in which to take an appeal, it is necessary to 
ascertain whether the language of the opinion em¬ 
bodies the essential elements of a judgment for 
money, and clearly evidences the judge’s intention 
that it shall be his final act in the case.37-50 The 
fact that the opinion does not determine either ex¬ 
pressly or by reference the amount to be award- 
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ed,S7.52 and that the judge subsequently signed and 
filed a more formal instrument purporting to be 
the final judgment,37.54 jg strong evidence that the 
opinion was not intended to be the final judgment in 
the case. However, where an order has been en¬ 
tered directing that plaintiff take nothing by his 
suit, it constitutes a final direction of the court that 
all relief be denied, and on the notation thereof 
in the docket it becomes a judgment to start the 
time to appeal to rim.37*56 Similarly, the filing of a 
memorandum decision dismissing the complaint may 
fix the start of the time for an appeal.37.58 Where 
the judge directs a verdict for defendant and this 
is followed by a docket entry, the determination by 
the judge decides the case with finality, and starts 
the running of the time in which to appeal ;37.60 
and there is no necessity for the judge to pass on 
motions by defendant to dismiss the complaint, since 
the dismissal will follow as a matter of law on the 
direction of a verdict in favor of defendant.37.62 

The words “settle order” contained in an opinion 
of a district judge are generally considered to in¬ 
dicate that in the opinion of the judge something 
further is necessary before his decision becomes 
definitive to start the period of limitations for tak¬ 
ing an appeal,37.64 and if subsequently the order 


Oral or written. instmctioiLB 

“It Is settled that there is no Judgr- 
znent until the clerk makes his dock¬ 
et entry. . . . It is true in some 

cases the trial judge's oral or writ¬ 
ten instructions to the clerk on an 
announcement of decision when en¬ 
tered by the clerk, have been held to 
result in judgment, notwithstanding 
the circumstances that a formal writ¬ 
ten judgment, called by the name of 
a ^judgment* was subseauently 
signed, hied and then docketed by 
the clerk. . . . But certainly we 

start with no presumption that two 
judgments were entered and we 
should search for consistency." 

U.S.—Cedar Creek Oil & Gas Co. v. 
Fidelity Gas Co.. C.A.Mont.. 238 F. 
2d 298, 300. 

37.42 U.S.—U. S. V. P. & M. Schaefer 
Brewing Co., N.Y., 78 S.Ct. 674, 366 

U. S. 227, 2 UEd.2d 721. 

Beacon Federal Sav. and Loan 
Ass'n V. Federal Home Loan Bank 
Bd., C.A.Wis.. 266 F.2d 246—Barta 

V. Oglala Sioux Tribe of Pine Ridge 
Reservation of S. D., C.A.S.D., 259 
P.2d 553—Frstling v. Southern Bell 
Tel. & Tel. Co.. C.A.Fla., 256 P.2d 
93—Cedar Creek Oil & Gas Co. v. 
Fidelity Gas Co.. 238 P.2d 298— 
Napier v. Delaware, L. & W. R. Co., 
C.A.N.Y., 223 F.2d 28—Bowles v. 
Rice, C.C.A.Ky., 162 F.2d 643. 

37.44 U.S.—U. S. V. P. & M. Schaefer 
Brewing Co., N.Y., 78 S.Ct. 674, 356 
U.S. 221, 2 L.Ed.2d 72L 


Beacon Federal Sav, and Loan 
Ass’n v. Federal Home Loan Bank 
Bd., C.A.Wis., 266 F.2d 246—Matte- 
son V. U. S., C.A.N.Y., 240 F.2d SlJ 
—Cedar Creek Oil & Gas Co. v. 
Fidelity Gas Co., C.A.Mont., 238 
P.2d 298—Napier v. Delaware, L. 
& W. R. Co., C.A.N.Y., 223 P.2d 28 
—Bowles V. Rice, C.C.A.Ky., 162 P. 
2d 643—Sosa v. Royal Bank of 
Canada, C.C.A.Puerto Rico. 134 P. 
2d 956. 

Subsequent Instromeat entitled **flnal 
Judgment" 

U.S.—Brstllng v. Southern Bell Tel. 
& Tel, Co., C.A.Pla., 256 P.2d 93. 

37.46 U.S.—Jung v. K. & D. Min. Co., 
Ill., 78 S.Ct, 764, 366 U.S. 335, 2 L. 
E.2d 806—U. S. v. F. & M. Schae¬ 
fer Brewing Co., N.Y., 78 S.Ct. 674, 
356 U.S. 227, 2 L.Ed.2d 721. 

Edwards v. Doctors Hospital, 
Inc., C.A.N.Y.. 242 F.2d 888, certio¬ 
rari denied 78 S.Ct. 770, 356 U.S. 
930, 2 L.Ed.2d 761—Cedar Creek 
Oil & Gas Co. v. Fidelity Gas Co., 
C.A.Mont., 238 F.2d 298—U. S. v. 
San Geronimo Development Co., C. 
C.A.Puerto Rico, 154 F.2d 78, certio¬ 
rari denied 67 S.Ct. 60, 329 U.S 718, 
91 L.Ed. 623. 

37.48 U.S.—^Jung v. K. & D. Min. Co., 
Ill., 78 S.Ct. 764, 366 U.S. 336, 2 L. 
Ed.2d 806—U. S. v. F. & M. Schae¬ 
fer Brewing Co., N.Y., 78 S.Ct 674 
1 366 U.S. 227, 2 L.Ed.2(J 721. 
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Edwards v. Doctors Hospital, 
Inc., C.A.N.Y., 242 P.2d 888, certio¬ 
rari denied 78 S.Ct. 770, 366 U.S. 
930, 2 L.Ed.2d 761—Cedar Creek 
Oil & Gas Co. V. Fidelity Gas Co.. 
C.A.Mont., 238 F.2d 298—Monarch 
Brewing Co. v. George J. Meyer 
Mfg. Co., C.C.A.Cal., 130 F.2d 682. 

37.50 U.S.—U. S. V. P. & M. Schaefer 
Brewing Co., N.Y., 78 S.Ct. 674, 356 
U.S. 227, 2 L.Ed.2d 721. 

U. S. V. Hlgglnson, C.A.Mass., 238 
F.2d 439. 

37.52 U.S.—U. S. V. P. & M. Schaefer 
Brewing Co., N.Y., 78 S.Ct. 674, 856 
U.S. 227, 2 L.Ed.2d 721. 

U. S. V. Hlgglnson, C.A.Mass., 238 
F.2d 439. 

37.54 U.S.—U. S. V. P. & M. Schaefer 
Brewing Co., N.Y., 78 S.Ct. 674, 356 
U.S. 227, 2 L.Ed.2d 721. 

U. S. V. Higginson, C.A.Mass., 238 
P.2d 439, 

37.66 U.S.—Erstling v. Southern Bell 
Tel. & Tel. Co., C.A.Fla., 256 F.2d 
93. 

37.58 U.S.—Matteson v. U. S., C.A. 
N.Y., 240 F.2d 517. 

37.60 U.S.—Edwards v. Doctors Hos¬ 
pital, Inc., C.A.N.y., 242 F.2d 888, 
certiorari denied 78 S.Ct. 770, 856 
U.S. 930, 2 L.Ed. 761. 

37.62 U.S.—^Edwards V, Doctors Hos¬ 
pital, Inc,, supra. 

37.84 U.S.—Edwards v. Doctors Hos¬ 
pital, Inc., supra. 
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is settled and the judge signs and files a formal 
order, the date of the docketing of this order will fix 
the time of the start of the period in which to ap¬ 
peal.37.66 Similarly, a direction by the court finding 
for a party with instructions to counsel to prepare 
a decree, even though docketed by the clerk as the 
entry of judgment, will not constitute the final judg¬ 
ment in the case to start the running of the period 
for appeal,37.68 and the period of limitations will 
start to run when the judgment, approved as to form 
by all counsel, is signed and entered on the min- 

utes.37.70 

Where a temporary injunction is granted, and 
subsequently the court files findings of fact and con¬ 
clusions of law, the time to appeal starts to run 
from the date of the entry of the order granting 
the injunction, and does not start to run from the 
date of the filing of the findings of fact and conclu¬ 
sions of law.37.72 Where a direction is made by 
the judge that a request for an injunction is denied, 
and the direction was not intended to be the final 
act of the judge or the final judgment in the case, 
the notation of the direction by the clerk will not 
be regarded as a final judgment. 37.74 

An order granting a motion to vacate service of 
process, if granted with leave to file additional affi¬ 
davits, does not become final to start the period for 

appeal.37.76 

Specific direction by court. It may be required 
by local rule of court that judgments or orders will 
not be noted in the docket until the clerk has re¬ 
ceived from the court a specific direction that the 
judgment or order be entered, and that unless the 
direction is given in open court and noted in the 
minutes, it should be evidenced by the signature 
or initials of the judge on the form of judgment or 

order.37.78 
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Multiple claims. Rule 54 (b) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., provides that when 
multiple claims are presented in one action, the 
court may direct the entry of a final judgment on 
one or more but less than all of the claims only on an 
express determination that there is no just reason 
for delay, and on an express direction for the entry 
of judgment. The Rule further provides that in 
the absence of such determination and direction, 
any order or other form of decision, however desig¬ 
nated, which adjudicates less than all the claims 
docs not terminate the action as to any of the claims, 
and the order or other form of decision is subject to 
revision at any time before the entry of judgment 
adjudicating all the claims. 

In view of the rule, stated infra § 293(16), that 
in the absence of the required determination and 
direction, an appeal from an order or other form 
of decision, however designated, which adjudicates 
less than all the claims, is premature, it follows that 
the date the required determination and direction 
are made is the date when an appeal can first be 
taken, and constitutes the beginning of the period 
in which to take an appeal,37.80 and the time in 
which to appeal docs not commence to run until 
the required determination and direction have been 

made.37.82 

Final judgment or decree as to one party or 
branch of litigation, A judgment not affecting one 
party to the litigation does not commmcncc the run¬ 
ning of the period of limitation as against that 
party.33 Where there is a final judgment or decree 
as to a distinct branch of litigation, so that nothing 
remains to be adjudged as to that branch, although 
no final disposition as to other branches of the liti¬ 
gation is involved, appeal from such judgment or de¬ 
cree must be taken within the prescribed time or the 
right of appeal will be lost.3^ 


37.66 U.S.—Edwards v. Doctors Hos¬ 
pital, Inc., supra. 

37.68 U.S.—Scott V. Gearner, C.A. 
Tex., 197 F.2d 93. 

37.70 U.S.—Scott v. Gearner, supra. 

37.72 U.S.—Childs v. Ball Bros. 
Trucking Co., C.A.Tex., 193 F.2d 
134. 

nuiifir of hoAd 

Where injunction order was not to 
be considered effective until surety 
bonds had been filed, time in which 
to appeal would not start to run un¬ 
til filing of required bonds. 

U.S.—U. S. v. Associated Air Trans¬ 
port, Inc., C.A.Fla., 256 F.2d 857. 

37.74 U.S.—Securities and Exchange 
Commission v. Jean R. Veditz Co., 
D.C.N.y., 22 F.R.D. 479. 


37.76 Affidavits submitted 

Where order of May 13, 1953, grant¬ 
ed motion to vacate service on third- 
party defendant on ground that it 
was a foreign corporation not doing 
business within state, but with leave 
to third-party plaintiff to submit ad¬ 
ditional affidavits within thirty days 
after service of entry of order on it 
to show that third-party defendant 
was doing business in state, and ad¬ 
ditional affidavits were submitted and 
considered after which motion was 
granted unconditionally on Aug. 6, 
1953, notice of appeal filed on Sept. 3, 
1953, was timely. 

U.S.—Knight v. Stockard S. S. Corp., 
C.A.N.T., 214 P.2d 727. 

37.78 U.S.—J. E. Haddock, Limited, 
V. Pillsbury, C.C.A.Cal., 165 F.2d 
820, certiorari denied Haddock v. 
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Pillsbury, 67 S.Ct. 63, 329 TJ.S. 719, 
91 L.Ed. 624, rehearing denied J. E. 
Haddock, Limited, v. Pillsbury, 67 
S.Ct. 182, 329 U.S. 826, 91 L.Ed. 
701. 

37.80 U.S.—Dyer v. MacDougall, C. 
A.N.Y., 201 F.2d 266—Republic of 
China v. American Express Co., C. 
A.N.Y., 190 P.2d 334. 

37.82 U.S.—Sears, Roebuck & Co. v. 
Mackey, Ill., 76 S.Ct. 895, 351 U.S. 
427, 100 L.Ed. 1297. 

Tomlinson v. Trustees of Univer¬ 
sity of Pennsylvania, C.A.Pa., 26f 
F.2d 669. 

38. U.S.—^American Surety Co. of 
New York v. Jones, Va., 224 F. 673, 
140 C.C.A. 183. 

39. U.S.—Taylor v. Logan Trust Co.» 
C.C.A.Ark., 289 F. 61. 
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Entry of subsequent judgment imposing costs. 
Rule 58, as amended in 1948, provides that the entry 
of the judgment shall not be delayed for the taxing 
of costs. In a case decided prior to the 1948 amend¬ 
ment of Rule 58, it was held that where an order 
was made dismissing an action, and, pursuant to 
this order, judgment was entered by the clerk but 
without any reference to costs, and subsequently the 
first order was amended to provide that the action 
be dismissed and that defendant recover costs, the 
time to appeal would start to run from the en¬ 
try of judgment including costs, rather than from 
the entry of judgment pursuant to the first or- 
dcr.3^*5 

§ 293(11). -Effect of Motion after Entry 

of Judgment or Order 

If after the entry of Judgment certain motions are 
eeasonabiy and properiy presented and are entertained 
fay the court, the running of the time for appeal will be 
terminated. 

Rule 73 (a) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., as amended in 1948, provides that 
the running of the time for appeal is terminated by 

39.6 U.S.—Alameda v. Paraffine Co., 

C.A.Cal., 169 F. 2 d 408. 

39.50 U.S.—^Healy v. Pennsylvania 
R, Co., CA.Pa., 181 P.2d 934. 

4b0. U.S.—Lelshman v. Associated 
Wholesale Elec. Co., Cal., 63 S.Ct. 

643, 318 U.S. 203, 87 L.Ed. 714, re¬ 
hearing denied 63 S.Ct. 758, 318 U.S. 

800, 87 L.Ed. 1163—Bowman v. Lo- 
perno. Cal., 61 S.Ct. 201, 311 U.S. 

262, 86 L.Ed. 177, conformed to, C. 

C.A., 118 F.2d 742. 

Hlcklin V. Edwards, C.A,Mo., 222 
F.2d 921—^f^leming v. Borders, C. 

C.A.Or., 166 F.2d 101—U. S. v. 

Muschany, C.C.A.Mo., 166 P.2d 196 
—^Partridge v. St. Louis Joint Stock 
Land Bank, C.C.A.Mo., 130 F.2d 281 
—^Jones V. Thompson, C.C.A.Ark., 

128 F.2d 888 —Gulf Refining Co. v. 

Mark C. Walker & Son Co., C.C.A. 

Tenn., 124 F.2d 420, certiorari de¬ 
nied 62 S.Ct. 1268, 316 U.S. 682, 

86 L.Ed. 1765—Charles Weaver & 

Co. V. Gulf Refining Co., C.C.A. 

Tenn.. 124 F.2d 420, certiorari de¬ 
nied 62 S.Ct. 1269, 816 U.S. 682, 86 
L.Ed. 1766—Chapman v. Federal 
Land Bank of Louisville, Ky., C.C. 

A.Ohio, 117 P,2d 321—Ortiz v.'pub- 
11 c Service Commission of Puerto 
Rico, C.C.A.Puerto Rico, 108 F. 2 d 
815—U. S. V. Steinberg, C.C.A.N.Y., 

100 F.2d 124, modified on other 
grounds 100 F.2d 405—Joplin Ice 
Co. V. U. S., C.C.A.MO., 87 F.2d 174 
—Sims V. Douglass, C.C.A.Ariz., 

82 F. 2 d 812—Clarke v. Hot Springs 
Electric Light & Power Co., C.C.A. 

Wyo., 76 F.2d 918. certiorari de¬ 
nied 56 S.Ct. 147, 296 U.S, 624, 80 


a timely motion made pursuant to any of the 
enumerated Rules, and the full time for appeal fixed 
in this subdivision commmences to run and is to be 
computed from the entry of an order on a timely 
motion under such Rules. Under the decisional 
law of long standing,39-50 if certain motions, treated 
in the following subdivisions of this section, are 
made or presented properly and in due season, and 
are entertained by the court, the time limited for 
taking or perfecting an appeal does not begin to run 
until such motions are disposed of.^5 It is also the 
decisional law that the mere filing of such motions 
does not automatically enlarge the period for ap- 
peal.^i To affect the time in which an appeal will 
lie the motion must be timely and properly made,^^ 
and must be entertained by the court.^3 

It has been stated that in the main, Rule 73 (a) as 
amended, restates, with some clarification, the long 
standing decisional law,43.5 and that the Rule tolls 
the running of the time for appeal during the 
pendency of certain designated substantive mo¬ 
tions,^3.10 but all post-judgment motions do not 
necessarily extend the time in which to appeal,43.i5 


L.Ed. 443—W. Horace Williams Co. 
V. Broward Bank & Trust Co., C.C. 
A.Fla.. 69 F.2d 14—Mitchell v. 
Maurer, C.C.A.Cal., 67 F. 2 d 286— 
Larkin Packer Co. v. Hinderliter 
Tool Co., C.C.A.Okl., 60 F.2d 491 
—The Astorian, C.C.A.Cal., 67 F. 
2d 85—Sauri v. Saurl, C.C.A.Puerto 
Rico. 46 F,2d 90—Thomas Day Co. 
V. Doble Laboratories, C.C.A.Cal., 
41 F. 2 d 51—Janus v. U. S. ex rel. 
Humphrey, CC.A.Idaho, 88 F. 2 d 431 
—Northwestern Public Service Co.! 
V. Pfeifer, C.C.A.S.D., 36 F.2d 6 — 
Michigan Carton Co. v. Sutherland 
Paper Co., C.C.A.Mlch., 29 F.2d 179 
—Southern Pac. Co. v. Sartorls, C. 
C.A.Cal., 27 F.2d 852—U. S. ex rel. 
Danikas v. Day, C.C.A.N.T., 20 P. 2 d 
733—Chicago, M. & St. P. Ry. Co. 
V. Leverentz, C.C.A.Minn., 19 F. 2 d 
915, certioraH denied 48 S.Ct. 38, 
275 U.S. 643, 72 L.Ed. 416—U. S. 
Shipping Board Emergency Fleet 
Corporation v. Galveston Dry Dock 
& Construction Co., C.C.A.Tex., 13 
P. 2 d 607, certiorari denied Galves¬ 
ton Dry Dock & Construction Co. 
V. U. S. Shipping Board Emergency 
Fleet Corporation, 47 S.Ct. 237, 273 
U.S. 725, 71 L.Ed. 860—Davis v. 
Livingston, C.C.A.Cal., 13 F.2d 606 
—^Montgomery Ward & Co. v. 
Banque Beige Pour L’etranger, C. 
C.A.China, 298 F. 446—Idaho Irr. 
Co. V. Gooding, C.C.A.Idaho. 285 F. 
453, affirmed In part and reversed 
in part on other grounds 44 S.Ct. 
618, 265 U.S, 618, 68 L.Ed. 1167—^ 
Payne v. Garth. C.C.A.Neb., 286 F. 
301—Sanborn v. Bay, S.D./ 194 p. 

960 


37 , 114 C.C.A. 67—Louisville Trust 
Co. v. Stockton, Fla., 72 F. i, 18 
C.C.A. 408. 

Abruzzlno v. National Union Fire 
Ins. Co., D.C.W.Va., 35 F.Supp. 926 
—In re Cury, D.C.Va., 34 F.Supp. 
526—Baker v. U. S., D.C.Idaho, 16 
F.Supp. 982. 

—Hawley v. Hawley, 114 F.2d 
745, 72 App.D.C. 376—Burke v. Can- 
field, 111 F.2d 626, 72 App.D.C. 127 
—Saginaw Broadcasting Co. v. Fed¬ 
eral Communications Commission, 
96 P.2d 654, 68 App.D.C. 282, cer¬ 
tiorari denied Gross v. Saginaw 
Broadcasting Co., 59 S.Ct. 72, 305 
U.S. 613, 83 L.Ed. 391. 

3 C.J. p 1051 note 10, p 1054 note 19. 

41. U.S.—Wayne United Gas Co. v. 
Owens-Illinois Glass Co., W.Va., 
67 S.Ct. 382, 800 U.S. 131, 81 L.Ed. 
657. 

Ortiz V. Public Service Commis¬ 
sion of Puerto Rico, C.C.A.Puerto 
Rico, 108 F.2d 815. 

In re Cury, D.C.Va.. 34 F.Supp. 
526. 

42. See infra S 293(13), 

43. See infra § 293(13). 

43.5 U.S.—^Healy v. Pennsylvania R. 
Co., C.A.Pa.. 181 F.2d 934. 

43.10 U.S.—Raughley v. Pennsylva¬ 
nia R. Co., C.A.Pa., 230 P.2d 387— 
Stevens v. Turner, C.A.Ind., 222 F. 
2d 352. 

43.15 U.S.—Smith v. Klncade, C.A. 
Miss., 232 F.2d 306—Raughley v. 
Pennsylvania R. Co., C.A.PaM 280 
F. 2 d 387. 
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and a party cannot extend the time in which to ap¬ 
peal by claiming that the time did not begin to run 
until the trial court had disposed of all post-judg¬ 
ment motions.^3.20 

When an interlocutory decision has been rendered 
which is reviewable only permissively under the 
provisions of 28 U.S.C.A. § 1292 (b), it is stated 
supra § 293(1) that it is a condition precedent to 
an immediate review that the district judge who 
made the order shall have stated in writing in the 
order that in his opinion the order involves a con¬ 
trolling question of law as to which there is sub¬ 
stantial ground for difference of opinion, and that an 
immediate appeal may materially advance the ulti¬ 
mate termination of the litigation. An order which 
does not contain or include the required statement 
in writing by the district judge may be amended 
within the time prescribed by Rule 59 (e) of the 
Federal Rules of Civil Procedure so as to extend 
the time within which an application may be made 
for permission to appeal.‘*3.25 

§ 293(12).-Motions Extending or 

Not Extending Time 
a. In general 


b. Motions for new trial, rehearing, or 
reargument 

a. In General 

Generally the motions which will termlnats the run¬ 
ning of the time for appeal are those which are specifical¬ 
ly enumerated In Rule 73 (a) of the Federal Rules of Civil 
Procedure. 

Under the Federal Rules of Civil Procedure, Rule 
73 (a) as amended, 28 U.S.C.A., a timely motion for 
judgment under Rule 50 (b) will toll the limitation 
period.^3.50 xhe time for appeal is also terminated 
by a motion made under Rule 52 (b) to amend or 
make additional findings of fact, whether or not 
an alteration of the judgment would be required if 
the motion is granted,^3.55 and prior to the 1948 
amendment of Rule 73 (a) it was held that a mo¬ 
tion to amend or supplement findings of fact in 
more than purely formal or mechanical aspects 
would toll the time in which to appeal.'^3.60 

Rule 73 (a) as amended further provides that a 
motion under Rule 59 to alter or amend a judgment 
so as to affect substantive rights will toll the time 
for taking an appeal.^3.65 Prior to the adoption 
of the Federal Rules of Civil Procedure it was 


43.20 U.S.—Manufacturers Cas. Ins. 

Co. V. Arapahoe Drilling: Co., C.A. 

N.M., 267 F.2d 6. 

43.25 Amendment as tolUngr time to 
appeal 

*‘We do not overlook the fact that | 
under Rule 69 (e) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., 
the district court has the power to 
amend an order pursuant to a mo¬ 
tion served not later than 10 days 
after entry of the order, and that un¬ 
der Rule 73 (a) the running: of the 
time for appeal Is terminated by a 
timely motion to amend made pursu¬ 
ant to Rule 69 (e) and the time for 
appeal commences to run and is to be 
computed from the entry of the order 
g:rantlng: or denying: the motion to 
amend. It is entirely possible, there¬ 
fore, that, upon a motion served with¬ 
in 10 days after the entry of an In¬ 
terlocutory order, the district Judg:e 
might amend that order by inserting 
therein his statement that the order 
Involves a controlling question of 
law as to which there is substantial 
ground for difference of opinion and 
that an immediate appeal from the 
order may materially advance the ul¬ 
timate termination of the litigation, 
if in the exercise of his independent 
Judgment he should conclude this to 
be true. It would seem clear that If 
the district Judge should thus amend 
his prior order on timely motion the 
running of the period of 10 days for 
making application to the court of ap- 
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peals for permission to appeal would 
be tolled and would commence to 
run again from the date of entry of 
the order of amendment.*’ 

U.S.—^Mllbert v. Bison Laboratories, 
Inc., C.A.Pa., 260 F.2d 431, 435, 436. 

43.60 U.S.—Healy v. Pennsylvania 
R. Co„ C.A.Pa., 181 F.2d 934. 

Motion for Judgment non obstante 
veredicto 

Motion timely made for Judgment 
non obstante veredicto or In alterna¬ 
tive for new trial suspends flnality 
of Judgment adverse to movant for 
purpose of appeal until ruling is 
made on motion. 

U.S.—Phinney v. Houston Oil Field 
Material Co., C.A.Tex., 262 F.2d 357. 

43.55 U.S.—Stanflll v. Defenbach, C. 
A.Wash., 239 F.2d 685—Siniscal v. 
U. S., C.A.Or., 208 F.2d 406, certio¬ 
rari denied 76 S.Ct. 29, 348 U.S. 818, 
99 L.Ed. 645—McConville v. U. S., 
C.A.N.Y., 197 F.2d 680, certiorari 
denied 73 S.Ct. 172, 344 U.S. 877, 97 
L.Ed. 679—R. F. C. v. Mouat, C.A. 
Mont., 184 F.2d 44. 

Motion to set aside answers to In¬ 
terrogatories, if treated as motion to 
amend findings of fact, may terminate 
running of time for appeal. 

U.S.—Greenwood v. Greenwood, C.A. 
Pa., 234 F.2d 276. 

Motion to reconsider, filed prior to 
entry of Judgment, which merely was 
an argument on law applicable to 
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case, would not be construed as mo¬ 
tion to amend findings of fact. 

U.S.—dAgostino v. Ellamar Packing 
Co., C.A.Alaska, 191 F.2d 676. 

43.60 U.S.—Leishman v. Associated 
Wholesale Elec. Co., Cal., 63 S.Ct. 
643, 318 U.S. 203, 87 L.Ed. 714, re¬ 
hearing denied 63 S.Ct. 768, 818 U. 
S. 800, 87 L.Ed. 1163. 

43.65 U.S.—Stevens v. Turner, C.A. 
Ind., 222 F.2d 352—Siniscal v. U. 
S., C.A.Or., 208 F.2d 406, certiorari 
denied 76 S.Ct. 29, 348 U.S. 818, 99 
L.Ed. 646—Lyman v. Remington 
Rand, C.A.Conn., 188 F.2d 806. 
Motion construed as to alter or amend 
Judgment 

Where order dismissing action was 
entered, following which plaintiff 
moved to set aside order of dismissal 
and for leave to file amended com¬ 
plaint, such motion, being in effect 
to alter or amend order of dismissal 
by changing decretal provision from 
a dismissal of action to a dismissal 
of the complaint, and by adding pro¬ 
vision granting leave to file amend¬ 
ed complaint, would be considered by 
court as In effect a motion to alter 
or amend Judgment, and thus ter¬ 
minate running of time in which to 
appeal. 

U.S.—^Walker v. Bank of America 
Nat. Trust and Sav. Ass’n, C.A. 
Cal.. 268 P.2d 16. 

Motion ooastrued as not to alter or 
amaad Jadgmsat 

Where judgment had been entered 
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held that a motion merely to correct clerical or 
other similar unsubstantial errors in the judgment or 
decree would not extend the time for appeal,*^ and 
the law remains the same under the Federal Rules 
of Civil Procedure, since motions under Rule 60 (a) 
for the correction of clerical errors,and motions 
under Rule 60 (b) for relief from a judgment be¬ 
cause of mistake, inadvertence, excusable neglect, 
newly discovered evidence, fraud, etc.,^^*^® are not 
specified in Rule 73 (a) as amended, as motions 
which will toll the time for an appeal 4.15 but a 
motion purporting to be made under Rule 60 (a) to 
correct a clerical mistake in a judgment or an error 
arising from oversight or omission, which, as such, 
would not toll the time in which an appeal could be 
taken, may be treated as a motion made under Rule 
59 (e) to alter or amend the judgment, and in such 
case it will toll the time for taking an appeal.44-20 
Unsubstantial defects in a motion or petition will 
not prevent extension of time for appeal.46 
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The time within which an appeal may be taken 
may be extended by a motion to vacate the judg¬ 
ment,45.6 or by a motion for leave to appeal in 
forma pauperis.45.i0 A motion to amend the com¬ 
plaint may not terminate the running of the time for 
appeal,45.i5 and the fact that the court allowed 
appellant to file an amended complaint after the ex¬ 
piration of the time in which he might have moved 
for a rehearing or for a new trial does not extend 
the time within which an appeal might be taken.45-20 

When a motion or request for injunctive relief 
has been denied, and the time in which an appeal 
could be taken has elapsed, a motion or request for 
substantially the same relief does not extend the 
time in which to appeal.45.25 When a motion to 
amend a prior order is denied, while the appeal 
must be from the prior order, the time in which to 
appeal is counted from the later order refusing 
to amend the prior order.45.30 


dismisBingr complaint for failure to 
state a cause of action, subsequent 
filing of motion, denominated as an 
amended motion for leave to amend 
the amended complaint, could not be 
construed as a motion to alter or 
amend Judgment which would have 
terminated running of the time for 
appealing from the Judgment until 
the same was denied. 

U.S.—^Allen v. Schnuckle, C.A.Idaho, 
263 F.2d 195. 

44, U.S.—Larkin Packer Co. v. Hin- 
derliter Tool Co., C.C.A.Okl., 60 F. 
2d 491. 

44.5 U.S.—Southern States Equip¬ 
ment Corp. V. USCO Power Equip¬ 
ment Corp., C.A.Ala., 209 F.2d 111. 

44.10 U.S.—Raughley v. Pennsylva¬ 
nia R. Co., C.A.Pa., 230 F.2d 387— 
Markert v. Swift & Co., C.A.N.Y., 
173 P.2d 617. 

Correotioa of mistake of court 

Where motion for new trial, which 
should have been treated as a motion 
to correct a mistake of the court, was 
filed in federal district court ten days 
after decision of the United States 
Supreme Court in conflict with cases, 
on which district court relied, and 
notice of appeal was filed within 
thirty days after denial of the mo¬ 
tion, appeal was timely as to the 
motion. 

U.S.—Tarkington v. U. S. Lines Co.. 
C.A.N.Y., 222 F.2d 368. 

44.15 XSzpress pravliloa In Buie 60 
<D) 

"The conclusion which reasonably 
follows from the omission of 60 (a) 
and 60 (b) is that motions under 
these rules do not affect the running 
of the time for appeal. Rule 60 (b) 
expressly provides that a motion un¬ 
der that section ‘does not affect the 


finality of a Judgment or suspend 
its operation.* ’* 

U.S.—^Raughley v. Pennsylvania R. 

Co.. C.A.Pa.. 230 P.2d 387, 389. 
44.20 U.S.—Southern States Equip¬ 
ment Corp. V. USCO Power Equip¬ 
ment Corp., C.AAla., 209 P.2d 111. 

45. See infra S 293(13). 

45.5 U.S.—Lelshman v. Associated 
Wholesale Elec. Co., Cal., 63 S.Ct. 
643. 318 U.S. 203, 87 L.Ed. 714, re¬ 
hearing denied 63 S.Ct. 758, 318 U. 
S. 800. 87 L.Ed. 1163. 

Hicklin v. Edwards, C.A.Mo., 222 
F.2d 921—Biggs V. Robert.?, C.A. 
Ill., 213 F.2d 893—Waddell v. Chi¬ 
cago Land Clearance Commission, 
C.A.Ill., 206 P.2d 748—Chicago, St. 
P., M. & O. Ry. Co., V. Pender, C.A. 
Neb., 183 F.2d 773—Tinkoff v. West 
Pub. Co., C.C.A.Ill., 138 P.2d 607, 
certiorari denied 64 S.Ct. 1054, 322 
U.S. 740, 88 L.Ed. 1574, rehearing 
denied 64 S.Ct. 1282, 322 U.S. 773, 
88 L.Ed. 1597—U. S. ex rel. Har¬ 
rington V, Schlotfeldt, C.C.A.Ill., 
136 P.2d 935, certiorari denied 
Krause v. U. S., 66 S.Ct. 680, 327 
U.S. 781, 90 L.Ed. 1008. 

▼acatiou of order of dismissal 
U.S.—Salmon v. City of Stuart, Fla., 
C.A.Fla., 194 F.2d 1004. 

Time not tolled by motion to vacate 
order 

Where counterclaim was dismissed 
by order of April 23, and a subse¬ 
quent motion to alter or amend order 
of April 23 was denied by order of 
May 31, and on June 11 motion was 
filed to vacate order of May 31, and 
June 11 motion was subsequently 
denied, question presented was 
whether motion of June 11 terminat¬ 
ed running of time for appeal, and 
court held that motion of June 11 did 
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not terminate running of time for 
appeal because it was not one of the 
motions enumerated in Rule 73 (n) as 
having effect of terminating running 
of time for appeal; it was not a mo¬ 
tion within Rule 52 (b) for amend¬ 
ment of findings or for making of 
additional findings and amendment 
of Judgment accordingly: it was not 
a motion within Rule 69 (e) to alter 
or amend the Judgment because it 
was not directed to the judgment 
sought to be appealed from, to wit, 
order of April 23 dismissing coun¬ 
terclaim—it was directed to order of 
May 31; it was not a motion within 
Rule 69 (a) for a new trial. 

D.C.—Randolph v. Randolph, 198 P. 

2d 956, 91 U.S.APP.D.C. 170. 

45.10 U.S.—Roth v. Bird, C.A.Fla., 
239 P.2d 267—Des Isles v. Evans, 
C.A.Fla., 225 F.2d 235. 

45.15 U.S.—^Allen v. Schnuckle, C.A. 

Idaho, 253 P.2d 196. 

Reopening Judgment prior to amend, 
lag complaint 

Technically a Judgment of dismiss¬ 
al should be reopened before amend¬ 
ment of complaint is granted, and 
such relief can be sought within ten 
days under Rule 69, and then run¬ 
ning of time for appeal is automati¬ 
cally suspended. 

U.S.—Markert v. Swift & Co., C.A.N. 
Y., 173 P.2d 617. 

45.20 D.C.—Slater v. Peyser, 200 P. 

2d 360, 91 U.S.App.D.C. 314. 

45.25 U.S.—Phillips V. Securities 
and Exchange Commission, C.A.N. 
Y., 171 P.2d 180. 

45.30 U.S.—Pfister V. Northern Il¬ 
linois Finance Corp., HI., 63 S.Ct, 
133, 317 U.S. 144, 87 L.Ed. 146, re¬ 
hearing denied 63 S.Ct. 623, two 
cases, 317 U.S. 714, 87 L.Ed. 668. 
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b. Motions for New Trial, Rehearing, or Re¬ 

argument 

A timely motion for a new trial will terminate the 
running of the time for appeal, and generally a timely 
motion for rehearing or for reargument will have the 
same effect. 

The Federal Rules of Civil Procedure, Rule 73 
(a) as amended in 1948, 28 U.S.C.A., expressly pro¬ 
vide that the running of the time for appeal is 
terminated by a timely motion for a new trial un¬ 
der Rule 59. Accordingly, under this provision of 
the Rule, as well as under the prior decisional law, 
a motion for a new trial will terminate the running 
of the time for appeal,^5'50 provided the motion is 
seasonably made or is entertained by the court, as 
discussed infra § 293(13), and if a motion or peti¬ 
tion is in substance one for a new trial or rehear¬ 
ing, although not technically so, it may extend the 
time for appeal.If a motion for a new trial has 
been seasonably made and has been denied, and a 
subsequent motion for a new trial because of newly 
discovered evidence is filed by leave of court, the 
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subsequent motion may toll the time for appeal.^®** 

Where multiple claims are asserted and judgments 
are rendered on less than all, under the 1948 amend¬ 
ment of Rule 54 (b), the judgments rendered are 
not final in the absence of an express determination 
that there is no just reason for delay and an express 
direction for the entry of judgment. However, 
when there has been an adjudication of some but 
not all of the claims, a motion as to the adjudicated 
claims for judgment non obstante verdicto, or, in 
the alternative, for a new trial, may serve to ter¬ 
minate the running of the time for appeal. 

A timely motion for rehearing,^®*® or for re- 
argument,*®-® may terminate the running of the 
time for appeal. A petition or motion for rehear¬ 
ing or reargument is frequently considered to be 
in all respects the same as a motion for a new 
trial,*®-i® and hence extends the time in which notice 
of appeal may be filed.*®-i 2 

It has been indicated that all motions for rehear- 


Bass V. Baltimore & O. Terminal 
R. Co., C.C.A.III., 142 F.2d 779, cer¬ 
tiorari denied 65 S.Ct. 135, 323 U.S. 
775, 89 UEd. 619. 

45.50 U.S.—Levine v. Folsom, C.A. 
Mo., 268 F.2d 531—Creedon v. Lor- 
Inff, C.A.N.H., 249 F.2d 714—Aber- 
lin V. Zisman, C.A.Mass., 244 F.2d 
620, certiorari denied 78 S.Ct, 84, 
355 U.S. 867, 2 L.Ed.2d 63—Kelly 
V. Pennsylvania R. Co., C.A.Pa., 228 
F.2d 727, certiorari denied 76 S.Ct. 
782, 361 U.S. 925, 100 L.Ed. 1455— 
Anderson v. Continental S. S. Co., 
C.A.N.Y., 218 P.2d 84—Libby, Mc¬ 
Neill & Libby v. Alaska Indus. Bd., 
C.A.Alaska, 215 P.2d 781—Ilealy v. 
Pennsylvania R. Co., C.A.Pa., 181 
F.2d 934—^Dawson v. McWilliams, 
C.C.A.Tex., 146 F.2d 38—Babler v. 
U. S., C.C.A.Mo., 137 F.2d 98—Mo- 
sler V. Federal Reserve Bank of 
New York. C.C.A.N.Y., 132 F.2d 710. 

D.C.—Safeway Stores v. Coe, 136 F. 
2d 771, 78 U.S.App.D.C. 19, 148 A. 
L.R. 782—Hawley v. Hawley, 114 
F.2d 745, 72 App.D.C. 376. 

Time extended by motion for addltur 
or new trial 

D.C.—Conway v. Pennsylvania Grey¬ 
hound Lines, Inc., 243 F.2d 39, 100 
U.S.App.D.C. 96. 

46. U.S.—Suirers v. Mutual Ben. 
Health & Accident Ass'n, C.C.A. 
Okl., 116 F.2d 80—Nelson v. Dev- 
ney, C.C.A.Wis., 102 F.2d 487—The 
Astorian, C.C.A.Cal., 67 P.2d 86— 
Cavis V. Livingston, C.C.A.Cal., 13 
F.2d 606. 

Motion to reconsider not oonstmed to 
he for new trial 

U.S.—dAgostino v. Ellamar Packing 
Co., C.A.Alaska, 191 F.2d 676. 


46.2 U.S.—Stever v. Kohn, C.C.A. 

Ill., 149 F.2d 4. 

46.4 Motion made prior to entry of 
Judgment 

Where less than all of multiple 
claims were adjudicated but before 
entry of any judgment on them mo¬ 
tion was made for judgment non ob¬ 
stante veredicto, or, in the alterna¬ 
tive, for a new trial, such motion 
would terminate running of time for 
appeal. 

U.S.—Phlnney v. Houston Oil Field 
Material Co., C.A.Tex., 252 F.2d 
357. 

Under law prior to amendment of 
Bales 

In a case decided under the Feder¬ 
al Rules of Civil Procedure prior to 
the 1948 amendments of Rule 64 (b) 
and Rule 73 (a), and involving multi¬ 
ple claims, it was held that whether 
a motion for a new trial made by 
some defendants but not by all would 
terminate the running of time for 
appeal would depend on nature of 
judgments entered and status of par¬ 
ties to the action. 

U.S.—Continental Cas. Co. v. U. S., 
for Use of Schaefer, C.C.A.Wash., 
167 F.2d 107. 

46.6 U.S.—U. S. v. Best, C.A.R.I., 
212 F.2d 743—^Fleming v. Borders, 
C.C.A.Or., 166 P.2d 101—United 
Distillers Products Corp. v. Bowles, 
Em.App., 148 F.2d 346—Fernandez 
v. Carrasquillo, C.C.A.Puerto Rico, 
146 F.2d 204—Babler v. U. S., C.C. 
A.Mo., 137 F.2d 98—Mosier v. Fed¬ 
eral Reserve Bank of New York, 
C.C.A.N.Y., 132 F.2d 710—Thomas 
Day Co. v. Doble Laboratories, C. 
C.A.Cal.. 41 F.2d 61. 

D.C.—Safeway Stores v. Coe, 136 F. 
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2d 771, 78 U.S.App.D.C. 19, 148 A, 
L.R. 782—Fraser v. Doing, 130 F. 
2d 617, 76 U.S.App.D.C. Ill-Sag¬ 
inaw Broadcasting Co. v. Federal 
Communications Commission, 96 F. 
2d 554, 68 App.D.C. 282, certiorari 
denied Gross v. Saginaw Broad¬ 
casting Co., 69 S.Ct. 72, 306 U.S. 
613, 83 L.Ed. 391. 

46.3 U.S.—Terrasi v. South Atlantic 
Lines, C.A.N.Y., 226 F.2d 823, cer¬ 
tiorari denied 76 S.Ct. 476, 350 U.S. 
988, 100 L.Ed. 865—Klein’s Outlet 
V. Lipton, C.A.2, 181 F.2d 713, cer¬ 
tiorari denied 71 S.Ct. 69, 340 U.S. 
833, 96 L.Ed. 612. 

46.10 D.C.—Calvin v. Calvin, 214 P. 
2d 226, 94 U.S.App.D.C. 42—Slater 
V. Peyser, 200 P.2d 360, 91 U.S.App. 
D.C. 314. 

Motion for reargomeat of motloa for 
aew trial 

“Defendant asserts that a motion 
for a reargument is not within the 
several motions specified in F.R. 73 
(a) as suspending and thus extend¬ 
ing the time within which an appeal 
can be taken. But this is too literal 
a reading of the language of the rule. 
A motion for reargument of a motion 
for a new trial is of course nothing 
but a motion for rehearing thereof, 
and thus in essence is itself but an 
application for a new trial under P. 
R. 69 (a), which explicitly includes 
all applications for rehearing as pre¬ 
viously understood.” 

U.S.—Terrasi v. South Atlantic 
Lines, C.A.N.Y., 226 P.2d 828, 824, 
certiorari denied 76 S.Ct. 476, 366 
U.S. 988, 100 L.Ed. 856. 

46.18 D.C.—Calvin v. Calvin, C.A., 
214 F.2d 226, 94 U.S.App.D.C. 42. 
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ing or reargument, or for similar relief, do not 
terminate the running of the time for appeal,^ 
and a motion for rehearing of a motion for a new 
trial^®*^® and a motion for rehearing of a motion to 
set aside the verdict and judgment^may not 
terminate the running of the time for appeal. The 
mere filing of an application for reargument of a 
motion for a new trial may not itself stop the run¬ 
ning of the appeal period,and if the court again 
denies the motion for a new trial this will not 
operate to stop the running of the time in which 
to appeal but if the court directs reargument 

of the motion, and thereby reinstates the motion 
within the appeal period, it constitutes a revival of 
the pendency of the original motion, and operates 
again to terminate the running of the time for ap- 
peal.^®-24 If a motion to set aside judgment and for 
a new trial is denied, and subsequently a motion for 
a rehearing of the prior motion is made, and is 
entertained and ruled on by the court, the effect of 
this motion will be to terminate the running of the 


time in which to appeal.^ 

§ 293(13).-Timeliness; Entertain¬ 

ment by Court 

Generally a motion that will terminate the running 
of the time for appeal muet be presented properly and 
within the prescribed period of time; but when an un¬ 
timely motion Is presented, the court, acting under the 
provision of the Federal Rules of Civil Procedure which 
authorizes relief from a Judgment, may entertain and 
dispose of the motion and by so doing extend the time In 
which to appeal. 

Rule 73 (a) of the Federal Rules of Civil Proce¬ 
dure, as amended in 1948, 28 U.S.C.A., provides that 
the running of the time for appeal is terminated 
by a timely motion made pursuant to any of the 
enumerated rules. Thus, the principle is generally 
recognized, both under the 1948 amendment of Rule 
73 (a) and under the decisional law as it existed 
prior to that amendment, that a motion which will 
terminate the running of the time for appeal will 
have that effect only if it is timely madc.^®-'*® It is 


46.14 U.S.—^Agrostino v. Ellamar 

Packing Co., C.A.Alaska, 191 F.2d 
676. 

In re Cury, D.C.Va., 34 F.Supp. 
626. 

D.C.—^Randolph v. Randolph, 198 F.2d 
956, 91 U.S.App.D,C. 170. 

Motion for reconsideration of prior 
order 

Plaintiff’s motion for reconsidera¬ 
tion of district Judge's orders dis¬ 
missing complaint as to one of de¬ 
fendants, denying petition to dis¬ 
qualify Judge, striking plaintiff’s af¬ 
fidavit of Judge’s prejudice, and de¬ 
nying motion to reassign case to an¬ 
other Judge, did not toll time for ap¬ 
peal from Judgment dismissing com¬ 
plaint. 

U.S.—Behr v. Mine Safely Appliance.s 
Co., C.A.Pa., 233 F.2d 871, certio¬ 
rari denied 77 S.Ct. 264, 352 U.S. 
942, 1 lj.Ed.2d 237, rehearing de¬ 
nied 77 S.Ct. 363, 352 U.S. 976, 1 L. 
Ed.2d 329. 

46.16 U.S.—Marten v. Hess, C.A. 
Ohio. 176 F.2d 834. 

D.C.—Randolph v. Randolph, 198 F. 
2d 956, 91 U.S.App.D.C. 170—Gers- 
ing V. Chafitz, 133 F.2d 384, 77 U.S. 
App.D.C. 38. 

46.18 U.S.—Marten v. Hess, C.A. 
Ohio. 176 F.2d 834. 

D.C.—Randolph v. Randolph, 198 F. 
2d 956, 91 U.S.App.D.C. 170. 

46^10 U.S.—Shotkin v. Weksler. C. 
A.Pla., 254 F.2d 596, certiorari de¬ 
nied 79 S.Ct. 86, 358 U.S. 856, 3 L. 
Ed.2d 89, rehearing denied 79 S.Ct. 
224, 358 U.S. 901, 3 L.Ed.2d 152— 
Kelly V. Pennsylvania R. Co., C.A. 
Pa., 228 F.2d 727, certiorari denied 
76 S.Ct. 782, 361 U.S. 925, 100 L. 
Ed. 1466. 


46.22 U.S.—Kelly v. Pennsylvania 
R. Co., supra. 

46.24 U.S.—^Kelly V. Pennsylvania 
R. Co., supra. 

46.26 U.S.—Hlcklin v. Edwards, C.A. 
Mo., 222 F.2d 921. 

46.40 U.S.—Bernards v. Johnson, 
Or., 62 S.Ct. 30, 314 U. S. 19, 86 L. 
Ed. 11—Bowman v. Loperno, Cal., 
61 S.Ct. 201, 311 U.S. 262, 86 D.Ed. 
177, conformed to, C.C.A., 118 F.2d 
742. 

MacNeil Bros. Co. v. Cohen, C.A. 
Mass., 264 F.2d 190—Powell v. 
Pennsylvania R. Co., C.A.Pa., 259 
F.2d 267—John E, Smith’s Sons Co. 
V. Lattimer Foundry & Mach. Co., 
C.A.Pa., 239 F.2d 815—Stanflll v. 
Defenbach, C.A.Wash., 239 F.2d 685 
—Raughley v. Pennsylvania R. Co., 
C.A.Pa,. 230 F.2d 387—Terras! v. 
South Atlantic Lines, C.A.N.Y., 226 
F.2d 823, certiorari denied 76 S.Ct. 
475, 350 U.S. 988, 100 L.Ed. 855— 
Kweskln v. Finkelstein, C.A.Ill.. 
223 F.2d 677—U. S. v. Best, C.A.R. 
I., 212 F.2d 743—Klein’s Outlet v. 
Lipton, C.A.2. 181 F.2d 713, certio¬ 
rari denied 71 S.Ct. 59, 340 U.S. 
833, 95 L.Ed. 612—Juslno v. Mo¬ 
rales & Tio, C.CA.Puerto Rico, 139 
P.2d 946—Chapman v. Federal 
Land Bank of Louisville, Ky., C.C. 
A.OhIo, 117 F.2d 321—Mintz v. Les¬ 
ter, C.C.A.N.M., 95 P.2d 690—Zim- 
mern v. U. S., C.C.A.Ala., 79 F.2d 
703, rehearing denied 80 P.2d 993, 
reversed on other grounds 66 S.Ct. 
706, 298 U.S. 167, 80 L.Ed. 1118— 
Clarke v. Hot Springs Electric 
Light & Power Co., C.C.A.Wyo., 76 
F.2d 918, certiorari denied 66 S.Ct. 
147, 296 U.S. 624, 80 L.Ed. 443— 
Harris v. U. S.. C.C.A.N.C.. 72 P.2d 

964 


982—McIntosh V. XJ. S.. C.C.A.Va., 
70 F.2d 507, certiorari denied Mc¬ 
Intosh V. U. S., 65 S.Ct. 101, 293 U. 
S. 586, 79 L.Ed. 682—Gilliam v. U. 
S., C.C.A.Va., 70 P.2d 607, certio¬ 
rari denied 65 S.Ct. Ill, 293 U.S. 
687, 79 L.Ed. 682, rehearing denied 
55 S.Ct. 140, 293 U.S. 631, 79 L.Ed. 
716—Stradford v. Wagner, C.C.A. 
Okl., 64 F.2d 749—Northwestern 
Public Service Co. v. Pfeifer, C.C. 
A.S.D., 36 F.2d 6—Waba.sh Ry. Co. 
V. Lindley, C.C.A.Neb., 29 P.2d 829 
—Chicago. M. & St. P. Ry. Co. v. 
Leverentz, C.C.A.Minn., 19 P.2d 916, 
certiorari denied 48 S.Ct. 38, 275 U. 
S. 543, 72 L.Ed. 416—Payne v. 

Garth, C.C.A.Neb., 285 P. 301—U. 
S. V. Fidelity & Deposit Co. of 
Maryland, N.Y., 166 F. 117, 83 C.C. 
A. 577—Coe v. East & West R. Co.. 
Ala., 85 P. 489, 29 C.C.A. 292— 
Marden v. Campbell Printing-I’ross 
& Mfg. Co., Mass., 67 P. 809, 16 C. 
C.A. 26. 

Abruzzino v. National Union 
Fire Ins. Co., D.C.W.Va., 35 F. 
Supp. 925. 

D.C.—Slater v. Peyser, 200 F.2d 360, 
91 U.S.App.D.C. 814—Safeway 
Stores V. Coe, 136 P.2d 771, 78 U.S. 
APP.D.C. 19, 148 A.L.R. 782. 

Motion made on last day of period 

Postponement of motion for new 
trial and of appeal until the ends of 
the periods allowed therefor did not 
require dismissal of appeal for want 
of diligence, where defendant’s first 
motion for new trial was made 
promptly but not acted on and the 
decree was entered without notice to 
defendants. 

U.S.—Moss V. Equitable Life Ins, Co, 
of Iowa, C.C.A.MO., 71 F.2d 795. 
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also recognized that in order for a motion to ter¬ 
minate the running of the time for appeal it may 
be necessary that the motion be entertained by the 
court, ^6.42 in this connection a motion is en¬ 
tertained by the court when it is considered on its 
merits,even though the motion is denied.^®*^® 

Rule 73 (a) provides that a timely motion made 
under Rule 50 (b), Rule 52 (b), or Rule 59 will 
terminate the running of the time for appeal, and a 
motion under Rule 50 (b) must be made within 
ten days after the reception of a verdict, or, if a 
verdict was not returned, within ten days after 
discharge of the jury. Motions under Rule 52 (b) 
and Rule 59 must be made within ten days from the 
entry of judgment. 

A motion may be untimely in either of two 
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senses; it may be untimely because it is filed 
after the expiration of the time permitted, or it 
may be untimely because filed after the expira¬ 
tion of the time for appeal.^®-^* If a motion is 
filed after the time for filing it has expired, the 
court may nevertheless grant special leave that it 
be filed and consider it on its merits, and this may 
terminate the running of the time for appeal.'* 

If such a motion is denied on the grounds of untime¬ 
ly filing, or if a motion to file the untimely motion 
is denied, the running of the time for appeal is not 
terminated.*6.52 if a motion is filed after the ex¬ 
piration of the time for appeal, the motion does not 
extend the time for appeal,*6-64 and the fact that 
the motion is entertained by the court and consid¬ 
ered on its merits does not extend the time.*6.66 in 


46.42 U.S.—Wayne United Gas Co. 
V. Owens-Illinois Glass Co., W.Va., 
f.7 S.Ct. 382, 300 U.S. 131, 81 L.Ed. 
507. 

XT. S. V. Best, C.A.R.I., 212 F.2d 
743—Salmon v. City of Stuart, 
Fla., C.A.Fla., 194 P.2d 1004— 
Cromelin v. Markwalter, C.A.Ga., 
181 F.2d 948—Fernandez v. Carras- 
quillo, C.C.A.Puerto Rico, 146 F.2d 
204—Denholm & McKay Co. v. 
Commissioner of Int. Rev., C.C.A., 
132 P.2d 243. 

BeasozL for role 

If entertainment of a motion was 
not required to extend time for ap¬ 
peal, dissatisfied litigant could in¬ 
definitely extend his time by simple 
expedient of filing successive mo¬ 
tions. 

U.S.—Klein’s Outlet v. Llpton, C.A.2, 
181 F.2d 713, certiorari denied 71 
S.Ct. 59, 340 U.S. 833, 95 L.Ed. 612. 

Motion without merit 
Motions made in a trial court 
without merit which are not enter¬ 
tained will not toll time for taking 
appeal. 

D.C.—Albertson v. Federal Communi¬ 
cations Commission, 182 F.2d 397, 
87 U.S.APP.D.C. 39. 

Oral motion without statement of j 
grounds I 

Fact that motion for new trial was 
made orally In open court, and no 
grounds for motion were stated, did 
not prevent motion from tolling time 
for appeal where motion was enter¬ 
tained by court and disposed of on 
merits. 

U.S.— Witt V. Merrill, C.A.S.C., 208 
F.2d 286. 

Necessity to appeal although applloa. 
tlon for rehearing Is pending 
A defeated party, who applies for 
a rehearing and does not appeal 
within time limited, takes risk that 
he may lose right of appeal, as ap¬ 
plication for rehearing, if court re¬ 


fuses to entertain it, does not extend 
the time for appeal. 

U.S.—Ortiz V. Public Service Com¬ 
mission of Puerto Rico, C.C.A. 
Puerto Rico, 108 F.2d 816. 

Practice of supreme court of Puerto 
Bico as indicating entertaining 
of application 

A practice of the supreme court of 
Puerto Rico to stay mandate, if peti¬ 
tion for rehearing is filed within ten 
days, until petition is disposed of, 
does not establish that the petition 
for rehearing will necessarily be en¬ 
tertained, so as to extend time for 
appeal. 

U.S.—Ortiz v. Public Service Com¬ 
mission of Puerto Rico, supra. 
Becital as determinative of enter¬ 
taining of application 
A recital by the supreme court of 
Puerto Rico in order denying petition 
for appeal that motion for rehearing 
previously filed had been denied 
without hearing or opinion and was 
not "entertained” by the court was 
determinative that motion for re¬ 
hearing had not been "entertained” 
and had not served to extend time 
for appeal. 

U.S.—Ortiz V. Public Service Com¬ 
mission of Puerto Rico, supra. 
46.44 U.S.—Klein’s Outlet v. Llp¬ 
ton, C.A.2, 181 P.2d 713, certiorari 
denied 71 S.Ct. 69, 340 U.S. 833, 96 
L.Ed. 612—^Denholm & McKay Co. 
V. Commissioner of Internal Reve¬ 
nue, C.C.A.1, 132 F.2d 243. 

46.46 U.S.—Witt V. Merrill, C.A.S. 
C., 208 F.2d 286—Klein's Outlet v. 
Lipton, C.A.2, 181 F.2d 713, certio¬ 
rari denied 71 S.Ct. 69, 340 U.S. 
833, 95 L.Ed. 612. 

Denial without written opinion 
Petition for rehearing disposed of 
on the merits has been "entertained” 
by the court. In computing the period 
within which appeal must be perfect¬ 
ed, although the court may deny the 
petition without setting the case 
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down for reargument and without 
any written opinion. 

U.S.—Fernandez v. Carrasquillo, C.C. 
A.Puerto Rico, 146 F.2d 204. 

46.48 U.S.—^Denholm & McKay Co. 
V. C. I. R., C.C.A.1. 132 F.2d 243. 

46.50 U.S.—^Bowman v. Loperno, 
Cal., 61 S.Ct. 201, 311 U.S. 2C2, 85 
L.Ed. 177, conformed to, C.CA., 118 
P.2d 742. 

Babler v. U. S., C.C.A.Mo., 137 F. 
2d 98—Denholm & McKay Co. v. C. 
I. R., C.C.A.1, 132 F.2d 243. 

D.C.—^Albertson v. Federal Communi¬ 
cations Commission, 182 F.2d 397, 
87 U.S.APP.D.C. 39. 

Untimely motion not suspending run¬ 
ning of time 

Where motion for rehearing was 
filed after expiration of ten-day pe¬ 
riod prescribed by Rule 69 (b), court 
had no power to entertain motion, 
and even though court did entertain 
motion it did not suspend running of 
time for appeal. 

D.C.—Safeway Stores v. Coe, 136 P. 
2d 771, 78 U.S.APP.D.C. 19, 148 A. 
L.R. 782. 

46.52 U.S.—Denholm & McKay Co. 

V. C. I. R., C.C.A.1, 132 P.2d 243. 
Motion struck because untimely 
served 

U.S.—John E. Smith’s Sons Co. v. 
Lattimer Foundry & Mach. Co., C. 
A.Pa., 239 F.2d 816. 

46.54 U.S.—Biggs V. Roberts, C.A. 
Ill., 213 F.2d 893. 

Motion for new trial or rehearing 

U.S.—Shotkin v. Weksler, C.A.Fla., 
264 F.2d 696, certiorari denied 79 
S.Ct. 86, 358 U.S. 866, 3 L.Ed.2d 89, 
rehearing denied 79 S.Ct. 224, 358 
U.S. 901, 3 L.Bd.2d 162—North¬ 
western Public Service Co. v. 
Pfeifer, C.C.A.S.D., 36 P.2d 6. 

46.56 U.S.—Shotkin v. Weksler, C.A. 
Fla., 264 P.2d 696, certiorari de¬ 
nied 79 S.Ct. 86, 368 U.S. 865. 3 L. 
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accordance with these principles of law, if an un¬ 
timely motion is filed and entertained by the court 
and denied, it may not extend the time in which to 
appeal,and the court cannot extend the time 
for appeal by entertaining and ruling on an untimely 
motion.^®*®® Thus, when the jurisdiction of the 
district court to entertain a motion for a new trial 
or for a rehearing has been lost, any action taken 
by the district court with respect to such motions 
cannot deprive the judgment of finality, and so 
cannot suspend the time for taking an appeal>®*®2 
However, where the court, acting under Rule 60 
(b), allows a late filing of a motion for a new trial 
because of excusable neglect, and the court disposes 
of the motion on its merits thereby granting a mo¬ 
tion for relief under Rule 60 (b), the effect is to 
terminate the running of the time for appeal.^® 

Although as stated supra § 293(12), the time with¬ 
in which an appeal may be taken may be extended 
by a motion for leave to appeal in forma pauperis, 
if the motion is not made until after the expiration 
of the time in which to file the notice of appeal, the 
motion will not extend the time within which notice 
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may be filed,^® ®® even though it is inadvertently a\- 
lowed.^®®® 

Whether a motion is timely so as to terminate the 
running of the time for appeal may depend cither 
on when the motion was made or filed,or when 
it was served but a motion for a new trial is 
not untimely because it was filed with the clerk 
without any leave being granted therefor by the 
court.47.6 The pendency of a petition under the 
bankruptcy act does not toll the limitations as to 
an appeal from a decree entered prior to the filing 
of the petition.'*® A motion to amend the judg¬ 
ment does not extend the time for appeal where it 
is made after the other party has filed notice of ap¬ 
peal.*® An appeal from a decree as originally ren¬ 
dered cannot operate as an appeal from the decree 
as subsequently amended, even though the appeal is 
filed after the expiration of the time for an appeal 
from the original decree.®® 

Improper or defective motion. While unsubstan¬ 
tial defects in a motion generally will not prevent 
an extension of the time in which to appeal,®®-® if 


Ed.2d 89, rehearing: denied 79 S. 
Ct. 224. 358 U.S. 901, 3 L.Ed.2d 152. 

40.58 U.S.—Biggs V. Roberts, C.A. 

Ill., 213 P.2d 893—Virginia Land 
Co. V. Miami Shipbuilding Corp., C. 
A.Pla., 201 P.2d 606—Pine v. Para¬ 
mount Pictures, C.A.Ill., 181 r.2d 
800. 

D.C.—Gersing v. Chafltz, 133 P.2d 
384, 77 U.S.APP.D.C. 38. 

Beaial of imtlmely motioa 

“When a motion for a new trial is 
timely served under Rule 69 (b) it 
tolls the running of the time for ap¬ 
peal from the judgment so that upon 
its denial an appeal may be taken 
from the judgment on which any re- 
viewable questions involved in the 
denial of the new trial may be con¬ 
sidered as well as questions settled 
by the judgment itself. . . . But 

where, as here, the motion for a new 
trial is not timely served an appeal 
from the judgment must be taken 
within 30 days after the entry of the 
judgment, as provided by Civil Pro¬ 
cedure Rule 73 (a), and accordingly 
an appeal from the denial or dis¬ 
missal of a motion for a new trial 
untimely served or brought under 
Rule 60 (b> cannot bring up for re¬ 
view any matters settled by the 
original judgment from which no ap¬ 
peal has been, or now may be, taken.” 
U.S.—John E. Smith’s Sons Co. v. 
Lattimer Poundry & Mach. Co., C. 
A.Pa., 239 F.2d 815, 816. 

46.60 U.S.—^Raughley v. Pennsylva¬ 
nia R, Co., C.A.Pa., 230 P.2d 387. 

46.68 L.C.—Safeway Stores v. Coe, 


136 F.2d 771, 78 U.S.App.D.C. 19. 
148 A.L.R. 782. 

46.64 U.S.—Daulton v. Southern 
Pac. Co., C.A.9, 228 F.2d 103. 

46.66 D.C.—Randolph V. Randolph, 
198 P.2d 956, 91 U.S.App.D.C. 170. 

46.68 D.C.—Randolph v. Randolph, 
supra. 

46.70 Motion seasonably filed bnt 
not seasonably served 

Where motion for new trial which 
was seasonably filed was not sea¬ 
sonably sorved on defendants, but 
trial court nevertheless heard the 
motion, appeal time commenced to 
run, not from date of entry of judg¬ 
ment, but from date of denial of mo¬ 
tion for new trial. 

U.S.—Ashley v. Keith Oil Corp., D.C. 
Mass., 7 F.R.D. 689. 

Beqnlrement as to maJclng or serving 
motion 

“We see no significance in the fact 
emphasized by defendant, that Rule 
73 refers to a timely motion made 
and the provision in Rule 69 that a! 
motion for a new trial shall be! 
served.” 

U.S.—Kweskin v. Finkelsteln, C.A. 

Ill., 223 P.2d 677, 678. 

47. Motion seasonably served bnt 
not seasonably filed 
Serving of a motion for judgment 
notwithstanding the verdict or for 
new trial, within ten days after en¬ 
try of judgment, held to be suificlent 
to extend the time for appeal al¬ 
though the motion was not fllc?d 
within reQuired time. 

U.S.—Reliance Life Ins. Co. v. Bur- 
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scss, C.C.A.MO., 112 F.2a 234. cer- 
tiorari denied Burgess v. Reliance 
Life Ins. Co., 61 S.Ct. 137, 311 U.S. 
699, 85 L.Ed. 463, rehejarlng de¬ 
nied 61 S.Ct. 391, 311 U.S. 730, 85 
L.Ed. 476. 

47.5 Not untimely to prevent ter¬ 
minating of ronning of time 

Pact that new trial motion was 
filed with clerk of court without any 
leave being granted therefor by 
court did not prevent such motion 
from terminating running of time for 
appeal. 

U.S.—^Kweskin v. Finkelsteln, C.A. 

Ill., 223 F.2d 677. 

48. U.S.—^Benitez v. Bank of Nova 
Scotia, C,C,A.Puerto Rico, 109 F.2d 
743, reversed on other grounds 61 
S.Ct. 953, 313 U.S. 270, 85 L.Ed. 
1324, rehearing denied 62 S.Ct. 51. 
814 U.S. 706, 86 L.Ed. 564, con¬ 
formed to, C.C.A., 125 P.2d 623. 

49. U.S.—Fiske v. Wallace, C.C.A. 
Mo., 116 P.2d 1003, certiorari de¬ 
nied Wallace v. Fiske, 62 S.Ct. 123, 
two cases, 314 U.S. 663, 86 L.Ed. 
631, rehearing denied 62 S.Ct. 174, 
two cases, 314 U.S. 710, 86 L.Ed. 
666, rehearing denied 62 S.Ct. 910, 
two cases. 316 U.S. 829, 86 L.Ed. 
1224, motion granted and motion 
denied 62 S.Ct. 1286, two cases. 

60. U.S.—Larkin Packer Co. v. Hln- 
derllter Tool Co., C.C.A.Okl., 60 P. 
2d 491. 

60.5 U.S.—Larkin Packer Co. v. Htn- 
derliter Tool Co., supra—Thomas 
Day Co. v. Deble Laboratories, C.C. 
A.Cal.. 41 P.2d 51. 
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only an oral motion for a new trial is presented to 
the court, and no reasons in writing in support of 
the motion are presented within the prescribed 
period of time, the motion may be insufficient to 
terminate the running of the time for appeal 
but where an oral motion for a new trial is made 
in open court and entered on the record immediate¬ 
ly following the rendition of the verdict, and the 
motion is entertained by the court and time is al¬ 
lowed in which to file briefs, the motion is not de¬ 
fective because it was not in writing and the grounds 
were not stated, and it will be effective to terminate 
the running of the time for appeal.50*15 

§ 293(14).-Disposition of Motion 

When the running of the time for appeal has been 
terminated by a motion, the time does not start to run 
again unfil there has been a disposition of the motion, 
and it is the full time for taking an appeal that begins 
to run from the entry of the order disposing of the motion. 


When a motion that will terminate the running 
of the time in which to appeal has been properly 
and timely made, the time for appeal does not begin 
to run until there has been a disposition of the mo¬ 
tion,50.40 and when the running of the time for ap¬ 
peal has been terminated by a motion for a new 
trial, the time for appeal does not commence to run 
again until the motion has been denied.50.41 

Rule 73 (a) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., contemplates that when the run¬ 
ning of the time for appeal has been terminated by 
a motion, an order will be made disposing of the 
motion, and that there will be an entry of the order 
in the dockct.55-42 When the order has been made 
disposing of the motion, the time for appeal will be¬ 
gin to run from the date on which the clerk makes 
the docket entry of the order,50*43 and it is the full 
time for taking an appeal that begins to run from 
the entry of the order disposing of the motion.55*44 


60.10 U.S.—Fine v. Paramount Pic¬ 
tures, C.A.I11., 181 F.2d 300. 

50.15 U.S.—Witt V. Merrill, C.A.S.C., 
208 P.2d 285. 

50.40 U.S.—Leishman v. Associated 
Whole.sal6 Elec. Co., Cal., 63 S.Ct, 
543, 318 U.S. 203, 87 L.Ed. 714, re¬ 
hearing denied 63 S.Ct. 758, 318 U. 
S. 800, 87 L.Ed. 1163—Bowman v. 
Loporno, Cal., 61 S.Ct. 201, 311 U. 
S. 262, 85 L.Ed. 177, conformed to, 
C.C.A., 118 P.2d 742. 

U. S. V. Best, C.A.R.T., 212 F.2d 
743—Chicago, St. P., M. & O. Ry. 
Co. V. Pender Drainage Dist., C.A. 
Neb., 183 F.2d 773—Klein’s Outlet 
V. Lipton, C.A.2, 181 F.2d 713, cer¬ 
tiorari denied 71 S.Ct. 59, 340 U.S. 
833, 96 L.Ed. 612—Fernandez v. 

Carrasquillo, C.C.A.Puerto Rico, 
146 F.2d 204—Tinkoff v. West Pub. 
Co., C.C.A.Ill., 138 F.2d 607, cer¬ 
tiorari denied 64 S.Ct. 1054, 322 U. 
S. 740, 88 L.Ed. 1574, rehearing 
denied 64 S.Ct. 1282, 322 U.S. 773, 
88 L.Ed. 1697—Alexander v. Spe¬ 
cial School District of Booneville, 
Logan County, Ark., C.C.A. Ark., 
132 F.2d 365—^Denholm & McKay 
Co. V. C. I. R., C.C.A.1, 132 F.2d 243 
—Suggs V. Mutual Ben. Health & 
Accident Ass’n, C.C.A.Okl., 116 P.2d 
80. 

DXl.—Albertson v. Federal Communi¬ 
cations Commission, 182 P.2d 397, 
87 U.S.App.D.C. 39—Hawley v. 
Hawley, 114 F.2d 745, 72 App.D.C. 
376. 

50.41 U.S.—Creedon ▼. Loring, C.A. 
N.H., 249 P.2d 714—^Kelly v. Penn¬ 
sylvania R. Co., C.A.Pa., 228 F.2d 
727, certiorari denied 76 S.Ct. 782, 
351 U.S. 925, 100 L.Ed. 1465—An¬ 
derson V. Continental C. C. Co., C.A. 
N.Y., 218 P.2d 84—Libby, McNeill 
j& Libby v. Alaska Indus. Bd., C.A. 


Alaska, 215 P.2d 781—Witt v. Mer¬ 
rill. C.A.S.C., 208 P.2d 285—Babler 
V. U. S., C.C.A.MO., 137 F.2d 98— 
Suggs V. Mutual Ben. Health & Ac¬ 
cident Ass’n, C.C.A.Okl., 115 P.2d 
80 —Northwestern Public Service 
Co. V. Pfeifer, C.C.A.S.D., 36 P.2d 5. 

In re Cury, D.C.Va., 34 P.Supp. 
526. 

D.C.—Saginaw Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 96 P.2d 654, 68 App.D.C. 282, 
certiorari denied Gross v. Saginaw 
Broadcasting Co.. 59 S.Ct. 72. 305 U. 
S. 61.3. 83 L.Ed. 391. 

Reason clear 

“The reason for this is clear. If 
the motion is granted there Is, of 
course, no immediate appeal; such 
an order would be clearly interlocu¬ 
tory. Since a timely motion under 
Rule 69 gives the trial Judge power 
to alter, amend or vacate the judg¬ 
ment, its pendency necessarily ter¬ 
minates the finality of the original 
judgment which under 28 U.S.C.A. 8 
1291 is (with exceptions not relevant 
here) an essential requisite of ap¬ 
pealability. In such a case tho judg¬ 
ment becomes final, and hence ap¬ 
pealable, only upon a denial of the 
motion under Rule 69.” 

U.S.—Napier v. Delaware, L. & W. R. 
Co., C.A.N.Y., 223 F.2d 28, 30. 

IKotioU made prior to entry of Jndg- 
ment 

(1) Where motion for new trial, 
made prior to entry of judgment, was 
overruled subsequent to entry of 
judgment, entry of judgment was 
not disposition of motion for new 
trial which would commence time for 
appeal to run, and time for appeal 
ceased to run until final disposition 
of motion. 

D.C.—Partridge v. Presley, 189 F.2d 
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645, 88 U.S.App.D.C. 298, certiorari 
denied 72 S.Ct. 79, 342 U.S. 850, 96 
L.Ed. 642. 

(2) A motion timely made for a 
judgment notwithstanding a verdict, 
or in the alternative for a new trial, 
suspends the finality of a Judgment 
adverse to tho movant for the pur¬ 
pose of an appeal until a ruling is 
made upon the motion, and such 
rule is applicable where the motion 
was made before but not overruled 
until after entry of the judgment. 
U.S.—Phinney v. Houston Oil Field 
Material Co., C.A.Tex., 252 F.2d 367. 

50.42 U.S.—Healy v. Pennsylvania 
R. Co., C.A.Pa., 181 F.2d 934. 

50.43 U.S.—^Napier v. Delaware, L. 
& W. R. Co., C.A.N.Y., 223 F.2d 28 
—Deena Products Co. v. United 
Brick & Clay Workers of America, 
C.A.Ky., 195 F.2d 612, certiorari de¬ 
nied 73 S.Ct. 21, 344 U.S. 822, 97 L, 
Ed. 640. 

Appeal is from jndgmeat rather than 
order 

Where running of statutory time 
for appeal is suspended by motion 
for now trial or the like, appeal mu.*!t 
be taken from the decree or judg¬ 
ment, not the order denying such 
motion. 

U.S.—Alexander v. Special School 
District of Booneville, Logan Coun¬ 
ty, Ark., C.C.A.Ark., 132 P.2d 355. 

50.44 U.S.—^Walker v. Bank of Amer¬ 
ica Nat. Trust and Sav. Ass’n, C.A. 
Cal., 268 F.2d 16—Napier v. Dela¬ 
ware, L. & W. R. Co., C,A.N.y., 223 
F.2d 28—Libby. McNeill & Libby 
V. Alaska Indus. Bd., C.A.A]aska, 
215 P.2d 781—R. P. C. V. Mouat, C. 
A.Mont., 184 F.2d 44—Wilson v. 
Southern Ry. Co., C.C.A.Qa., 147 P. 
2d 166. 
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If after the denial of a motion the court allows a 
reargument or a rehearing of the motion, the ef¬ 
fect of the allowance of the reargument or rehear¬ 
ing will be to terminate the running of the time for 
appeal, and the period for appeal will commence 
again and will be computed from the date of the 
entry of the court’s subsequent order disposing of 
the motion.50-^5 

§ 293(15). Extension of Time 

a. Extension of time for filing notice of 

appeal 

b. Extension of time for perfecting ap¬ 

peal 

c. Extension of time for appeal or per¬ 

fecting appeal under prior practice 

a. Extension of Time for Filing Notice of Ap¬ 
peal 

Only the district court may extend the time for tak¬ 
ing an appeal, and only on a showing of excusable neglect 
based on the failure of the party to learn of the entry 
of the Judgment. 

Rule 73 (a) of the Federal Rules of Civil Proce- 
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dure, 28 U.S.C.A., as amended in 1948, provides 
that on a showing of excusable neglect based on the 
failure of a party to learn of the entry of the judg¬ 
ment, the district court in any action may extend 
the time for appeal not exceeding thirty days from 
the expiration of the original time prescribed.®®*®^ 
The time limit for taking an appeal may be extended 
only by the district court,and the time cannot 
be extended by the parties,either by their ac- 
tions,®®*®3 or by waiver.®®*®^ A district court has 
jurisdiction to extend the time for taking an appeal 
only if a basis for that jurisdiction is found within 
the express provision of Rule 73 (a), that is, a show¬ 
ing of excusable neglect based on the failure of a 
party to learn of the entry of the judgment.®®*®® In 
the absence of the required showing of excusable 
neglect based on the failure of a party to learn of 
the entry of the judgment, the time for taking an 
appeal cannot be extended by the court.®®*®® 

In a class action where the representative parties 
all received notice of the entry of judgment, the 
fact that the absent members of the class did not 
receive such notice would not constitute the ex- 


50.45 U.S. —^Kelly v. Pennsylvania 
R. Co., C.A.Pa., 228 F.2d 727, certio¬ 
rari denied 76 S.Ct. 782, 361 U.S. 
925, 100 L.Ed. 1466—Hlcklln v. Ed¬ 
wards, C.A.Mo., 222 F.2d 921. 

50.60 Purpose of rule authorlzlngr 
extensions of time for appeal Is to 
relieve party who, for reasons speci¬ 
fied in Rule, has neglected to file his 
notice of appeal within thirty days 
allowed. 

D.C.—Conway v. Pennsylvania Grey¬ 
hound Lines, Inc., 243 F.2d 39, 100 
U.S.App.D.C. 95. 

Statute applicable to Alaska district 
court 

Statute regulating time in which 
appeal must be taken, 28 U.S.C.A. § 
2107, contains provision for extend¬ 
ing time similar to provision con¬ 
tained in Rule 73 (a), and such stat¬ 
utory provision was held applicable 
to appeals from district court for for¬ 
mer Territory of Alaska to court of 
appeals. 

U.S.—Cutting V. Bullerdick. C.A.Alas- 
ka, 178 F.2d 774. 

50.61 U.S.—^Watson ▼. Providence 
Washington Ins. Co., C.A.N.C., 201 
F.2d 736. 

50.62 U.S.—Bralnard v. Joy Mfg. 
Co.. D.C.Ohio, 9 F.R.D. 626. 

50.63 U.S.—Beacon Federal Sav. and 
Loan Ass’n v. Federal Home Loan 
Bank Bd., C.A.Wls., 266 F.2d 246. 

50.64 U.S.—Howard v. Local 74, 
Wood, Wire and Metal Lathers In¬ 
tern., C.A.7, 208 F.2d 930—-Deena 
Products Co. V. United Brick & 
Clay Workers of America, C.A.Ky., 


195 F.2d 612, certiorari denied 73 
S.Ct. 21. 344 U.S. 822. 97 L.Ed. 640 
—Marten v. Hess, C.A.Ohio, 176 F. 
2d 834. 

60.65 U.S,—Knowles v. U. S., C.A. 
Fla., 260 F.2d 852—Howard v. Lo¬ 
cal 74, Wood, Wire and Metal Lath¬ 
ers Intern., C.A.7, 208 F.2d 930— 
Watson v. Providence Washington 
Ins. Co., C.A.N.C., 201 F.2d 736— 
U. S. v. Wisssahickon Tool Works, 
Inc., C.A.N.Y., 200 F.2d 936. 

Felton v. Florida East Coast By. 
Co., D.C.N.T., 8 F.R.D. 232. 

Trial counsel or counsel of record 

A showing that plaintiff’s trial 
counsel in actual charge of the mat¬ 
ter did not receive notice of entry of 
judgment until expiration of time to 
appeal was sufficient showing of “ex¬ 
cusable neglect” to permit extension 
of time for appeal, notwithstanding 
plaintiff's attorney of record may 
have received notice of entry of Judg¬ 
ment. 

U.S.—Resnick v. Lehigh Valley R. 
Co., D.C.N.Y., 11 F.R.D. 76. 

Fallurs of clerk to give notice 

Where claimant was not apprised 
of the entry of forfeiture decree un¬ 
til after time for appeal had expired, 
application to vacate decree and to 
re-enter it in order to permit an ap¬ 
peal was addressed to judicial dis¬ 
cretion of trial court, so that where 
lack of knowledge that forfeiture 
decree had been entered was result 
of clerk’s failure to give notice as re¬ 
quired by rule, denial of motion was 
an abuse of discretion. 

9C8 


U.S.—Commercial Credit Corp. v, U. 
S., C.A.Minn., 176 F.2d 906. 

Requisite showlag held made 
U.S.—Dyer v. MacDougall, D.C.N.T., 
109 F.Supp. 444. 

Requisite showing held not made 

U.S.—Fowler v. Dodson, D.C.Pa., 22 
F.R.D. 4—Brahms v. Moore-McCor- 
mack Lines, D.C.N.T., 18 F.R.D. 602. 

50.66 U.S.—Knowles v. U. S., C.A. 
Fla., 260 F.2d 852—Guiberson Corp. 
v. Equipment Engineers, Inc., C.A. 
Tex., 252 F.2d 431—Edwards v. 
Doctors Hospital, Inc., C.A.N.Y., 242 
F.2d 888, certiorari denied 78 S.Ct. 
770, 356 U.S. 930, 2 L.Ed.2d 761— 
Howard v. Local 74, Wood, Wire 
and Metal Lathers Intern., C.A.7, 
208 F.2d 930—Marten v. Hess, C.A. 
Ohio, 176 F.2d 834. 

Brainard v. Joy Mfg. Co., D.C. 
Ohio, 9 F.R.D. 625—Felton v. Flori¬ 
da East Coast Ry. Co., D.C.N.Y., 8 
F.R.D. 232—Creedon v. Smith, D.C. 
Ohio, 8 F.R.D. 162. 

Reinstatement of motion 

Action of trial court In setting 
aside order overruling motion for 
new trial of action brought against 
labor unions under Fair Labor Stand¬ 
ards Act, and in reinstating motion 
for new trial, did not extend time 
within which appeal was required to 
be filed. 

U.S.—Deena Products Co, v. United 
Brick & Clay Workers of America, 
C.A.Ky., 195 P.2d 612, certiorari de¬ 
nied 73 S.Ct. 21, 844 U.S. 822, 97 L. 
Ed. 640. 
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cusable neglect that is grounds for the extension of 
time in which to appeal.^O-^*^ Furthermore, notice 
sent to the attorney who represented the representa¬ 
tive parties is notice to all parties represented by 
the attorney, and the failure of any interested party 
to receive notice will be regarded as due solely to the 
neglect of tlie parties and their attorney.^®-®® 

If the grounds prescribed by Rule 73 (a) are 
found to exist, the court may extend the time in 
which the notice of appeal may be filed, and the 
court may grant this extension of time after the 
prescribed time has expired,^®'®^ and the courts are 
in agreement that the extension may be granted at 
any time within thirty days after the prescribed 
time has expired.^®-*^® It has been held that when 
the prescribed time for filing a notice of appeal 
has expired, and an additional thirty-day period 
has also expired, the courts may not thereafter 
grant an extension of time.50-7l It has, however, 
been indicated that when the prescribed time for 
filing a notice of appeal has expired, and an addi¬ 
tional thirty-day period has also expired, thereafter 
the courts may grant an extension of time, pro¬ 
viding there are circumstances existing which will 
justify the grant of the additional time.^0.72 Jt 
has been held that when the period of time in which 
to file a notice of appeal has expired the court is 
without authority to act ex parte on an application 
to enlarge the time,^®-73 and an enlargement of the 
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time may be granted only on motion and after notice 
of a hearing of the motion served on all parties 
affected.® 

Death of party. Prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure it was held that where 
the time for taking an appeal was prescribed by rule 
of court which did not provide for an extension of 
time in the event of the death of a party, who 
would have been the appellant, would not extend the 
time in which an appeal could be taken.®®-76 

b. Extension of Time for Perfecting Appeal 

it is within the discretion of the appellate court 
whether the time prescribed for perfecting an appeal will 
be extended. 

Rule 73 (e) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides for the allowance of an 
extension of time in which to file a sufficient bond, 
and Rule 73 (g) provides for the allowance of 
additional time in which to file the record on appeal 
and docket the appeal. Under these provisions it is 
generally discretionary with the court of appeals 
whether an appellant who is dilatory in perfecting 
his appeal will be granted an extension of time 
and allowed to prosecute the appeal.®®-®® In deter¬ 
mining whether the time for perfecting an appeal 
should be extended, the court of appeals may take 
into consideration not only the excuse given for the 
delay but also the substantiality of the question to be 
presented on the merits of the appeal.®®-®® If the 


60.67 Xfot mltlfirating’ clroumstance 

“Plaintiffs chose the vehicle of the 
class suit. They nominated them¬ 
selves as representatives of the class 
to bring the action. It was Incumbent 
on them, therefore, if they wished to 
do so, to perfect an appeal for the 
protection of themselves and the class 
of which they claimed to be repre¬ 
sentative. Having failed to do so, 
they cannot be permitted to plead, 
in mitigation of their own neglect, 
ignorance of the Judgment on the 
part of others who are in the case 
only by plaintiff’s representation.” 
U.S.—Howard v. Local 74, Wood, 
Wire and Metal Lathers Intern., C. 
A., 208 F.2d 930, 933. 

50.68 U.S.—^Howard v. Local 74, 
Wood, Wire and Metal Lathers In¬ 
tern., supra. 

60.69 Other oonstmetion. a* reader- 
lag role meaalaglees 

“To say that the District Court’s 
authority to grant an extension exists 
only during the original time pre¬ 
scribed in Rule 73 (a) makes the 
rule meaningless. If enough of the 
original 30 days remains to permit fil¬ 
ing a motion to extend the time, then 
obviously the party can even more 
easily file the simple one sentence 


notice of appeal that is required by 

Rule 73 (b).” 

D.C.—Conway v. Pennsylvania Grey¬ 
hound Lines, Inc., 243 F.2d 39, 40. 
100 U.S.App.D.C. 95. 

60.70 U.S.—^Edwards v. Doctors Hos¬ 
pital, Inc., C.A.N.Y., 242 F.2d 888, 
certiorari denied 78 S.Ct. 770, 366 
U.S. 930, 2 L.Ed.2d 761. 

Resnick v. Lehigh Valley R. Co., 
D.C.N.T., 11 F.R.D. 76. 

D.C.—Conway v. Pennsylvania Grey¬ 
hound Lines, Inc., 243 F.2d 39, 100 
U.S.App.D.C. 95. 

50.71 U.S.—^Edwards v. Doctors Hos¬ 
pital, Inc., C.A.N.Y., 242 P.2d 888. 
certiorari denied 78 S.Ct. 770, 366 
U.S. 930, 2 L.Ed.2d 761. 

60.72 U.S.—Resnick v. Lehigh Val¬ 
ley R. Co., D.C.N.Y., 11 P.R.D. 76. 

D.C.—Conway v. Pennsylvania Grey¬ 
hound Lines, Inc., 243 F.2d 39, 100 
U.S.App.D.C. 96. 

60.73 U.S.—^North Umberland Min. 
Co. V. Standard Acc. Ins. Co., C.A. 
Cal., 193 F.2d 951. 

50.74 U.S.—^North Umberland Min. 
Co. v. Standard Acc. Ins. Co., su¬ 
pra. 

50.76 U.S.—Ex parte Dante, App.D. 
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C., 33 S.Ct. 679, 228 U.S. 429, 67 L. 
Ed. 906. 

Death as affecting designation of 
parties see supra 9 293(3). 

Death of party as affecting time for 
taking appeal see supra 9 293(5). 

50.80 U.S.—Hargraves v. Bowden, C. 
A.Cal., 217 P.2d 839—Arline v. 
Brown, C.A.Fla., 190 F.2d 180— 
Glenn v. American Sur. Co., C.C.A. 
Ky., 160 P.2d 977—Ispass v. Pyra¬ 
mid Motor Freight Corp., C.C.A.N. 
Y.. 152 F.2d 619, vacated in part on 
other grounds 67 S.Ct. 964, 330 U.S. 
695, 91 L.Ed. 1184. 

Ezousahle asglsot 

Appellant’s inadvertence in send¬ 
ing to district court a motion for 
leave to file a motion for extension 
of time to file brief, rather than to 
court of appeals, was sufficient ex¬ 
cusable neglect to entitle appellant 
to extension of time in which to file 
brief after time within which brief 
should have been filed had expired. 
D.C.—^U. S. ex rel. Robinson v. Bar 
Ass’n of District of Columbia, 190 
F.2d 664, 89 U.S.App.D.C. 186. 

50.85 U.S.—^Pyramid Motor Freight 
Corp. V. Ispass, N.Y., 67 S.Ct. 964, 
339 U.S. 695, 91 L.Ed. 1184. 
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further steps required to perfect the appeal are 
not taken within the time prescribed, and no satis¬ 
factory reason is given for special relief, the court 
may take such action with respect to the appeal as it 
deems to be appropriate.^®*®® 

c. Extension of Time for Appeal or Perfecting 
Appeal Under Prior Practice 

Under the practice prior to the 1948 amendment of 
the Federal Rules of Civil Procedure, and the 1948 revi¬ 
sion of the Judicial Code, the time prescribed for taking 
the appeal could not be extended either by the court or 
by the parties. 

In 1948 Rule 73 (a) of the Federal Rules of Civil 
Procedure was amended and the Judicial Code was 
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revised. Under the practice that obtained prior 
to the amendment and the revision, the time pre¬ 
scribed for taking an appeal could not be extended, 
nor could relief be granted in case of a failure to 
proceed in time, either by the court of appeals®^ 
or by the lower court,®® nor could the time pre¬ 
scribed be extended by agreement or stipulation of 
the parties or by express or implied waiver.®® 
Furthermore, neither the district court nor the court 
of appeals had jurisdiction either directly or by 
indirection to extend the time for taking an appeal 
from an interlocutory order or decree granting, con¬ 
tinuing, modifying, refusing, or dissolving an in¬ 
junction.®®*® 


50.90 U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 255 
F.2d 710—^U. S. V. Krause. C.A.Ariz., 
197 F.2d 329—U. S. v. Gallagher, 
C.C.A.Or., 151 F.2d 556. 

Appeal from district court for Alaska 
A party seeking to invoke the aid 
of an appeal should place himself 
In a position where he can demon¬ 
strate that he has fully complied 
with the requirements with respect 
to the prosecution of the appeal. 

U.S.—^McDonald v. Harding, C.C.A. 
Alaska, 67 F.2d 119. 

61. U.S.—Robertson v. Morganton 
Full Fashioned Hosiery Co., C.C.A. 
N.C., 95 F.2d 780—Muckelroy v. 
Daldwin, C.C.A.Ark., 70 F.2d 728 
—^U. S. ex rel. Kreuter v. Baldwin, 
C.C.A.Ill., 49 F.2d 262—Sprague v. 
Chicago, B, & Q. R. Co., C.C.A. 
Neb., 17 F.2d 768—Veritas Oil Cor¬ 
poration V. McLain, C.C.A.Tex., 4 
F.2d 389. 

3 C.J. p 1069 note 42. 

62. U.S.—Lclshman v. Associated 

Wholesale Elec. Co., C.C.A.Cal., 128 
F.2d 204, reversed on other grounds 
<13 S.Ct. 543, 318 U.S. 203, 87 L.Ed. 
714, rehearing denied 63 S.Ct. 758, 
S18 U.S. 800, 87 L.Ed. 1163—Beni¬ 
tez V. Bank of Nova Scotia, C.C.A. 
I'uerto Rico, 109 F.2d 743, reversed 
on other grounds 61 S.Ct. 953, 313 
IT.S. 27«, 85 L.Ed. 1324, rehearing 
denied 62 S.Ct. 51. 314 U.S. 706. 86 
L.Ed. 564, and conformed to, C.C.A., 
125 P.2d 623—Von Holt v. Carter, 
C.C.A.Hawaii, 66 F.2d 61—Roble v. 
] lart, Schaffner & Marx, C.C.A. 
Minn., 40 F.2d 871—^Donaldson v. 
Baltimore Acceptance Corporation, 
C.C.A.Pa., 38 F.2d 216—Collins v. 
U. S., C.C.A.Iowa, 24 F.2d 823—Chi¬ 
cago, M. & St. P. Ry. Co. V. Lever- 
entz, C.C.A.Mlnn., 19 F.2d 915, cer¬ 
tiorari denied 48 S.Ct. 38, 275 U.S. 
543, 72 L.Ed. 416—^Vaughan v. 

American Ins. Co. of Newark, N. J., 
C.C.A.Ga., 15 F.2d 526. 

Chicago A A. H. Co. v. U. S., 54 
Ct.Cl. 116. 

8 C.J. p 1069 note 43. 


Nnnc pro tunc entry or allowance 

of appeal is ineffective to extend the 
time for appeal. 

U.S.—U. S. V. Rayburn, C.C.A.Iowa, 
91 F.2d 162—U. S. v. Hall, C.C.A. 
Mass., 83 F.2d 94, reversed on oth¬ 
er grounds 86 F.2d 637—^Donald¬ 
son V. Baltimore Acceptance Corpo¬ 
ration, C.C.A.Pa., 38 F.2d 215— 
Boatmen’s Bank v. Atchison, T. & 
S. F. Ry. Co., C.C.A.MO., 2 F.2d 
972, certiorari denied 46 S.Ct. 612, 
268 U.S. 692, 69 L.Ed. 1160. 

Allowance of time for bill of excep- 
tions 

Time for review is not extended 
by allowance of time for, or delay in, 
settling or filing a bill of exceptions. 
U.S.—Camden Iron Works Co. v. City 
of Cincinnati, Ohio. 241 P. 846, 154 
C.C.A. 648—Camden Iron Works 
Co. V. Sater. Ohio, 223 F. 611, 139 
C.C.A. 157—Kentucky Coal, Tim¬ 
ber, Oil & Land Co. v. Howes, Ky., 
163 F. 163, 82 C.C.A. 337. 

53. U.S.—St. Luke’s Hospital v. Me- 
lin, C.A.Minn., 172 F.2d 632—^Zuck- 
erman v. McCulley, C.A.Mo., 170 F. 
2d 1016—Lamb v. Shasta Oil Co., 
C.C.A,Tex., 149 F.2d 729—Alexan¬ 
der V. Special School District of 
Booneville, Logan County, Ark., C. 
C,A.Ark., 132 F.2d 355—Benitez v. 
Bank of Nova Scotia, C.C.A.Puerto 
Rico, 109 P.2d 743, reversed on oth¬ 
er grounds 61 S.Ct. 963, 313 U.S. 
270, 85 L.Ed. 1324, rehearing de¬ 
nied 62 S.Ct. 61, 314 U.S. 706, 86 
L.Ed. 564, and conformed to, C.C. 
A., 126 F.2d 523—Muckelroy v. 

Baldwin, C.C.A.Ark., 70 F.2d 728— 
Larkin Packer Co. v. Hinderliter 
Tool Co., C.C.A.Okl., 60 F.2d 491 
—Osborn v. U. S., C.C.A.N.C., 50 
F.2d 712—Robie v. Hart, Schaffner 
& Marx, C.C.A.Minn., 40 F.2d 871 
—^Vaughan v. American Ins. Co. of 
Newark, N. J., C.C.A.Ga., 15 F.2d 
526—Veritas Oil Corporation v. Mc¬ 
Lain. C.C.A.Tex., 4 F.2d 389—Boat¬ 
men’s Bank v. Atchison, T. & S. F. 
Ry. Co., C.C.A.Mo., 2 F.2d 972, cer¬ 
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tiorari denied 45 S.Ct. 512, 268 U. 
S. 692, 69 L.Ed. 1160. 

3 C.J. p 1076 note 78. 

Frluolple well settled 

It was well settled prior to the 
amendment of Rule 73 (a) that the 
time to take an appeal could not be 
extended by waiver or consent of the 
parties, or even by order of the court. 
U.S.—Felton V. Florida East Coast 
Ry. Co., D.C.N.Y., 8 F.R.D. 232. 
Urging objection on second appeal 
Party who did not object to the 
tardiness of an appeal from a judg¬ 
ment, but participated in the hearing 
on appeal and in a second trial of the 
case, could not urge that objection on 
an appeal from the judgment on the 
second trial. 

U.S.—Jarowski v. Hamburg-American 
Packet Co., N.Y., 186 F. 332, 108 C. 
C.A. 410. 

Reliance on statements of appellee’s 
counsel 

Appeal was dismissible where tak¬ 
en over four months after entry of 
judgment, despite claim that delay 
was caused by reliance on state¬ 
ments of appellees’ counsel that the 
pendency of a bankruptcy proceed¬ 
ing involving appellees acted as a re¬ 
straint on all pending actions. 

U.S.—Muckelroy v. Baldwin, C.C.A. 
Ark., 70 F.2d 728. 

Failure to object to tardy motion for 
new trial 

Failure of appellees to object to fil¬ 
ing motion for new trial after ex¬ 
piration of time for appeal did not 
prevent dismissal of appeal. 

U.S.—Northwestern Public Service 
Co. V. Pfeifer, C.C.A.S.D., 86 F.2d 6. 
Stipulation for stay excepting entry 
of judgment 

Stipulation for stay of the proceed¬ 
ings excepting the entry of judg¬ 
ment did not extend the time for ap¬ 
peal. 

U.S.—Northwestern Public Service 
Co. V. Pfeifer, supra. 

53A U.S.—Wolflnger v. Mueller, C.C. 
A.Ohio, 166 F.2d 844—Bowles v. 
Rice, C.C.A.Ky.. 162 P.2d 648. 
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It was held that if delay in perfecting an ap¬ 
peal was caused by the act or omission of the court 
or some official thereof, the appeal could be perfect¬ 
ed after the expiration of the prescribed time,^^ un¬ 
less the act or concurrence of the court or officer 
was not necessary,56 and so in cases where an allow¬ 
ance of an appeal was required, an appeal prayed 
for or otherwise taken in due time was not dis- 
missible because of a delay in its allowance.®® It 
was also held that where an appeal had not been 
taken within the prescribed time, and this was be¬ 
cause the clerk had neglected to give the required 
notice of the entry of judgment, it was competent 
for the trial judge to vacate the judgment originally 
entered and enter a new judgment so that a timely 
appeal might be taken from it.®®-® 

§ 293(16). Premature Appeal 

An appeal taken prior to the accrual of the right to 
appeal is generally regarded as a nullity and will be dis¬ 
missed, and if an appeal Is taken during the pendency 
of a motion which suspends the right of appeal, the sub¬ 
sequent denial of the motion does not validate the pur¬ 
ported appeal. 

Ordinarily, except in the case of mere irregularity 
not resulting in prejudice, an appeal which is taken 
before the right to appeal has accrued is premature, 
a nullity, and will be dismissed.®*^ An appeal which 


is premature does not remove the case to the ap¬ 
pellate court ;®^-® the court acquires no jurisdiction 
by virtue of the appeal,®*^-!® and no after-occurring 
action or event can inject vitality into it,®^*^® and 
nothing can be done to give the appellate court 
jurisdiction, other than to take a new appeal.®'^•2® 
Thus, if an appeal is taken while a motion is pending 
which suspends the right of appeal, the subsequent 
denial 'of the motion merely renders the judgment 
final at that time,®7-25 and it does not validate the 
purported appeal.®’^•3® 

The right to appeal from a decision of a district 
court does not accrue unless the decision is review- 
able, and if an order from which an appeal is taken 
is not a final order from which an appeal could be 
taken, the appeal is premature.®’^*®® Thus, an ap¬ 
peal from an order which passes on an affirmative 
defense in advance of the trial of the case is pre- 

mature.®7-40 

Under Rule 73 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., providing that an appeal 
from a district court to a court of appeals may be 
taken within a specified time after the entry of the 
judgment appealed from, there must be a judgment 
from which an appeal can be taken,®'^-^® and the 
judgment must have been properly entered j®*^*®® 


54. U.S.—Toledo Metal Wheel Co. v. 
Foyer Bros. & Co., Ohio, 223 F. 350, 
138 C.C.A. 612. 

3 C.J. p 1072 note 69. 

55. U.S.—Sprague v. Chicago, B. & 
Q. R. Co., C.C.A.Neb., 17 F.2d 768. 

3 C.J. p 1072 note 68. 

56. U.S.—Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 109 F.2d 
743, reversed on other grounds 61 S. 
Ct. 953, 313 U.S. 270, 85 L.Ed. 1324, 
rehearing denied 62 S.Ct. 51, 314 U. 
S. 706, 86 L.Ed. 664, and conformed 
to, C.C.A., 125 F.2d 523—The Ruth, 
C.C.A.N.J., 20 F.2d 314—J. D. Ran¬ 
dall Co. V. Foglesong Mach. Co., 
Ohio, 200 F. 741, 119 C.C.A. 185. 

Wheeler v. Lumbermen’s Mut. 
Casualty Co., D.C.Me., 6 F.Supp. 
532. 

56.5 U.S.—^Hill V. Hawes, App.D.C., 
64 S.Ct. 334, 820 U.S. 520, 88 L.Ed. 
283, 149 A.L.R. 736, rehearing de¬ 
nied 64 S.Ct. 515, 321 U.S. 801, 88 
L.Ed. 1088. 

67. U.S.—Gaudiosi v. Mellon, C.A. 
Pa., 269 F.2d 873—Aberlin v. Zis- 
man, C.A.Mass., 244 F.2d 620, cer¬ 
tiorari denied 78 S.Ct. 84, 365 U.S. 
857, 2 L.Bd.2d 63—Glens Falls In- 
dem. Co. v. American Seating Co., 
C.A.Cal., 225 F.2d 838—Lucy v. 
Board of Trustees of University 
of Alabama, C.A.Ala., 213 F.2d 846 
—Russell V. Texas Co., C.A.Mont., 
211 F.2d 740—Addison v. Huron 


Stevedoring Corp., C.A.N.Y., 204 F. 
2d 88, certiorari denied 74 S.Ct. 
120, 346 U.S. 877, 98 L.Ed. 384— 
R. F, C. V. Mouat, C.A.Mont., 184 
F.2d 44—Fast, Inc. v. Shaner, C.A. 
Pa., 181 F.2d 937—Studer v. Moore, 
C.C.A.N.Y., 153 F.2d 902—In re Von 
Hoffman, C.C.A.N.J., 117 F.2d 222 
—re Chicago, R. I. & P. Ry. Co., 
C.C.A.I11., 90 F.2d 795—Meeker v. 
Baxter, C.C.A.N.Y., 83 F.2d 183— 
Evans v. New Haven Bank, N. B. 
A., C.CA.Conn., 72 F.2d 664. 

D.C.—Fleming v. Van Der Loo, C.A., 
160 F.2d 906. 

Appeal not dismissed as premature 

U.S.—Deckert v. Independence 

Shares Corporation, Pa., 61 S.Ct. 
229, 311 U.S. 282, 85 L.Ed. 189. 

Wetterlund v. Holm, C.C.A.Kan., 
74 F.2d 107—Sauri v. Saurl, C.C.A. 
Puerto Rico, 45 F.2d 90. 

67.5 U.S.—Studer v. Moore, C.C.A.N. 
Y., 163 F.2d 902. 

67.10 U.S.—Stevens v. Turner, C.A. 
Ind., 222 F.2d 362. 

67.15 U.S.—Stevens v. Turner, su¬ 
pra. 

57AO U.S.—Studer V. Moore, C.A.N. 
Y., 153 P,2d 902. 

67.26 U.S.—Stevens v. Turner, C.A. 
Ind., 222 F.2d 362. 

57.30 U.S.—Stevens v. Turner, su¬ 
pra. 

57.36 U.S.—Lohr v. U. S., C.A.Fla., 

971 


264 F.2d 619—Thompson T. U. S., 
C.A.W.Va., 250 F.2d 43. 

Decisions reviewable see supra 18 
290(l)-290(32). 

57.40 U.S.—Chadbourn Gotham, Inc. 
V. Vogue Mfg. Corp., C.A.N.C., 269 
F.2d 909—Flynn & Emrich Compa¬ 
ny V. Greenwood, C.A.Md., 242 F.2d 
737. 

57.45 TXo existing Judgment 

Appeal from district court decision 
that neither party was entitled to a 
Judgment, on which decision no Judg¬ 
ment was entered, must be dismissed 
as premature, since there was in fact 
no judgment from which to appeal. 
U.S.—Uhl V. Dalton, C.C.A.Nev., 161 
F.2d 502. 

Appeal from Jury verdiot 

An appeal taken from Jury’s ver¬ 
dict before Judgment had been en¬ 
tered thereon was premature and 
would be dismissed. 

D.C.—Martin v. Staples, 164 F.2d 106, 
82 U.S.App.D.C. 370. 

67.50 U.S.—Bland v. Hartman, C-A. 
Cal., 245 F.2d 311. 

Allowance of time for farther pro. 
oeedings 

Appeal from order dismissing com¬ 
plaint but allowing specified period 
of time for further proceedings was 
premature where appeal was taken 
prior to expiration of period of time 
provided for further proceedingA 
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but where an appeal is taken as from a final judg¬ 
ment before the judgment has been entered by the 
clerk, the court may disregard the technicality and 
consider the appeal.®* Thus a notice of appeal from 
the opinion in a case several days before the judg¬ 
ment is filed is not such a defect in the substance 
of the appeal procedure as to require that the appeal 
be dismissed.®*-® 

Under the provisions of Rule 73 (a), if certain 
enumerated proceedings after judgment are pend¬ 
ing, the appeal is to be taken after the entry of the 
order in such proceedings, and if a judgment has 
been entered and any of the enumerated proceedings 
after judgment are pending, an appeal taken during 
the pendency of such proceedings is premature.®*-^® 
An appeal is premature if taken while a motion for 
judgment under Rule 50 (b) is pending,®* !® or if 
taken during the pendency of a motion under Rule 
52 (b) to amend or make additional findings of 
fact.®* *® An appeal is premature if there is pend¬ 
ing a motion under Rule 59 to alter or amend the 
judgment,®**2® but an appeal from a judgment is 
not prematurely taken although the other party 
is entitled at the time to move to amend the judg- 
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ment.®* An appeal is premature if it is taken while 
a motion for a new trial under Rule 59 is pend¬ 
ing,®®-® but an appeal is not premature so as to de¬ 
prive the court of appeals of jurisdiction merely be¬ 
cause after the notice of appeal is filed appellant 
moves under Rule 60 (b) for relief from the judg¬ 
ment.®®-!® 

Multiple claims. If multiple claims are presented, 
and an order or other form of decision is made 
which adjudicates less than all the claims, an appeal 
from the order or decision is premature if the court 
has not expressly directed the entry of final judg¬ 
ment, and expressly determined that there is no just 
reason for delay;®®-!® but if the court makes a 
final order as to one or more but less than all of the 
claims, and makes the necessary determination as 
to there being no just reason for delay, and ex¬ 
pressly directs the entry of judgment, an appeal 
from the order or judgment is not premature.®®-*® 

The procedure for the entry of final judgment on 
one or more but less than all of multiple claims is 
available only in the case of multiple claims; and is 
not available if only a single claim, in the sense of 


U.S.—Lucy V. Board of Trustees of 
University of Alabama, C.A.Ala., 
213 F.2d 846. 

68. U.S.—Fhinney v. Houston Oil 
Field Material Co., CA.Tex., 252 F. 
2d 367—Milton v. U. S., C.C.A.La., 
120 F.2d 794. 

Votioa prior to entry of Jndflrxnent 
not forbidden by Rule 

"Appellee’s argument that the mo¬ 
tion for a new trial was premature 
because it was tiled before the actual 
entry of judgment must be rejected, 
since Rule 69 (b) of the Federal 
Rules of Civil Procedure requires a 
motion for a new trial to be ‘served 
not later than 10 days after the en¬ 
try of the Judgment.’ It is perhaps j 
somewhat unusual practice to move 
for a new trial before the actual en¬ 
try of a Judgment, but to do so is I 
not forbidden by Rule 69 (b).’’ 

I>*C.—^Partridge v. Presley, 189 F.2d 
645, 646, 88 U.S.App.D.C. 298, cer¬ 
tiorari denied 72 S.Ct. 79, 342 U.S. 
850. 96 L.Ed. 642. 

Rocket entry as Judgment 

Docket entry referring to findings 
of fact and conclusions of law, which 
concluded with statement that Judg-; 
ment would be entered in favor of | 
defendant, constituted a “Judgment" 
within meaning of federal rules. so| 
that appeal was properly taken from 
that Judgment, and was not prema¬ 
ture merely because court thereafter 
entered a formal Judgment reciting 
that action be dismissed with preju¬ 
dice as of date of findings and conclu¬ 
sions. 


U.S.—Woods V. Nicholas. C.C.A.C 0 I 0 ., 
163 F.2d 615. 

58.5 Refect in form only 

U.S.—Bates v. Batte, C.A.Mlss., 187 
F.2d 142, certiorari denied 72 S.Ct. 
29, 342 U.S. 815, 96 L.Ed. 616. 

58.10 U.S.—Gaudiosi v. Mellon, C.A, 
Pa., 269 P.2d 873—Walker v. Bank 
of America Nat. Trust and Sav. 
Ass’n, C.A.Cal., 268 F.2d 16—Segun- 
do V. U. S., C.A.Cal., 221 F.2d 296. 
68.15 U.S.—Stevens v. Turner, , C.A. 
Ind., 222 F.2d 352—Fast, Inc, v. 
Shancr, C.A.Pa., 181 P.2d 937— 
Healy v. Pennsylvania R. Co., C.A. 
Pa.. 181 F.2d 934—Green v. Read¬ 
ing Co., C.A.Pa., 180 F.2d 149. 

58.20 U.S.—Gaudiosi v, Mellon, C.A. 
Pa., 269 F.2d 873—Segundo V. U. 
S., C.A.Cal., 221 F.2d 296—R. P. C. 
V. Mouat, C.A.Mont., 184 P.2d 44. 
58.25 U.S.—Segundo V. U. S., C.A. 
Cal., 221 F.2d 296. 

58. U.S.—Plske v. Wallace, C.C.A. 
Mo., 115 F.2d 1003, certiorari de¬ 
nied Wallace v. Fiske, 62 S.Ct. 123. 
two cases, 314 U.S. 663, 86 L.Ed. 
631, rehearing denied 62 S.Ct. 174, 
two cases, 314 U.S. 710, 86 L.Ed. 
566, rehearing denied 62 S.Ct. 910. 
two cases, 316 U.S. 829, 86 L.Ed. 
1224, motion granted and motion 
denied 62 S-Ct. 1286, two cases. 

59.5 U.S.—^Aberlin v, Zlsman, C.A. 
Mass., 244 P.2d 620, certiorari de¬ 
nied 78 S.Ct. 84, 366 U.S, 857, 2 L. 
Ed.2d 63—Napier v. Delaware, L. j 
& W. R. Co., C.A.N.Y., 223 P.2d 28 I 
—Fast, Inc, v. Shaner, C.A.Pa., 181 * 

972 


P.2d 937—^Healy v. Pennsylvania 
R. Co., C.A.Pa., 181 F.2d 934—Green 
V. Reading Co., C.A.Pa., 180 F.2d 
149. 

69.10 U.S.—Serlo v. Badger Mut. Ins. 
Co., C.A.Misa., 266 F.2d 418. 

69.15 U.S.—Glens Falls Indem. Co. 
V. American Seating Co., C.A.Cal., 
225 F.2d 838—Russell v. Texas Co., 
C.A.Mont., 211 F.2d 740—Burkhart 
V. United States, C.A.Wash., 210 F. 
2d 602. 

Closely interrelated rights 
In action against certain defend¬ 
ants for breach of contract of sale 
and alternatively against telegraph 
company for negligence in failing 
to deliver a telegraphic message re¬ 
lating to the contract, even though 
the defendants were not Jointly charg¬ 
ed with liability, plaintiff’s rights 
against defendants were so closely 
interrelated with plaintiff’s rights as 
against the telegraph company that 
an appeal from an order of dismissal 
for want of Jurisdiction of the sub¬ 
ject matter as against defendants oth¬ 
er than the telegraph company, was 
dismissible as premature. 

U-S.—Lurla Bros. & Co, v. Rosenfeld, 
C.A.Or., 244 F.2d 192. 

69,20 U.S.—^Dryden v, Dryden, C.A. 
Mo., 266 P.2d 870—Rao v. Port of 
New York Authority, C.A.N.Y., 222 
F.2d 362—Schiel v. New York Life 
Ins. Co., C.A.Aris., 178 P.2d 729, 
certiorari denied New York Life 
Ins. Co. V. Schiel, 70 S.Ct, 668, 339 
U.S. 931, 94 L.Ed. 185L 
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the old “cause of action,” is presented.®^*^® Ac¬ 
cordingly, where a single claim is alleged in an ac¬ 
tion in several counts, and judgment is expressly 
directed to be entered on several of the counts but 
not all on an express determination that there is no 
just reason for delay, an appeal taken from such 
judgments as are entered is premature because of 
there only being a single claim involved.®9*30 

§ 293(17). Application for, and Allowance of, 
Appeal 

a. In general 

b. Permissive appeals from interlocutory 

decisions 

a. In General 

When an appeal is sought as a matter of right, and 
not permissively, no application for, or allowance of, the 
appeal is required. 

Rule 73 (a) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that a party may appeal 
from a judgment by filing with the district court a 


notice of appeal. Ordinarily the filing of a proper 
notice of appeal with the district court constitutes 
a valid appeal sufficient to vest jurisdiction in the 
court of appeals, as stated supra § 293(1), and, 
provided the appeal is being sought as a matter of 
right, rather than permissively under 28 U.S.C.A. 
§ 1292 (b), from an interlocutory decision not oth¬ 
erwise appealable, no application for, or an allow¬ 
ance of, the appeal is necessary,®® and the filing of 
a simple notice of appeal takes the place of more 
complicated procedures to obtain review.®®-® Ex¬ 
cept for permissive appeals from interlocutory deci¬ 
sions, a court of appeals does not grant an appeal 
from a judgment of a district court,®®-i® and it 
does not have jurisdiction to grant or allow such 
an appeal.®®*^® 

Under the former federal practice, in accord¬ 
ance with the applicable statutes and rules of court 
in the particular circuit, an application for, and an 
allowance of, an appeal or a writ of error was nec¬ 
essary.®^ A petition for an appeal from the supreme 


59.25 U.S.—Seaboard Machinery! 
Corp. of Del. v. Seaboard Machin-1 
ery Corp. of N. J., C.A.N.Y., 267 F. 
2d 178. 

69.30 U.S.—Seaboard Machinery 
Corp. of Del. v. Seaboard Machin¬ 
ery Corp. of N. J., supra. 

60. U.S.—Penfleld Co. of Cal. v. Se¬ 
curities and Exchange Commission, 
Cal., 67 S.Ct 918, 330 U.S. 685, 91 
L.Ed. 1117. 

Alexander v. U. S., C.A.Cal., 178 
P.2d 865—Federal Deposit Ins. 
Corp. V. Congregation Policy Tze- 
deck, C.C.A.N.Y., 169 F.2d 163— 
Youdan v. Majestic Hotel Manage¬ 
ment Corporation, C.C.A.I11., 125 F. 
2d 15—^De Maurez v. Swope, C.C.A. 
Wash., 110 F.2d 664—Smith v. 
Johnston, C.C.A., 109 F.2d 152. 
Assignment of errors with petition 
for appeal 

Since a petition for appeal is not 
necessary, rules of court requiring 
an assignment of errors to be filed 
with the petition for appeal are no 
longer effective. 

U.S.—Keeley v. Mutual Life Ins. Co. 
of New York. C.C.A.Ill., 113 F.2d 
633. 

Appeal a matter of right 

District court has no power to 
grant leave to appeal since an appeal 
from order or judgment of such 
court is a matter of right, except 
when restricted by statute or rule. 
U.S.—Spampinato v. M. Breger & 
Co., D.C.N.y., 176 P.SUPP. 278. 

60.5 U.S.—Donovan v. Esso Shipping 
Company, C.A.N.J,, 269 F.2d 65. 

Petition treated as perfecting appeal 
as of right 

Where plaintiff erroneously peti¬ 


tioned for allowance of a special ap¬ 
peal from order which was appealable 
as of right, petition was treated as 
perfecting an appeal as of right. 

D.C.—Soclete Internationale Pour 

Participations Industrielles Et 
Commerciales S. A. v. McGrath, 180 
F.2d 406, 86 U.S.App.D.C. 157. 

60.10 U.S.—Crawford v. Gajewskl, C. 
A.Mich., 261 P.2d 301. 

60.15 U.S.—Trivette v. New York 
Life Ins. Co., C.A.OhIo, 270 F.2d 
198—Hullom V. Burrows, C.A.Mich., 
266 P.2d 547—Stuart v. Bomar, C.' 
A.Tenn., 261 P.2d 274. j 

61. U.S.—Alaska Packers Ass’n v. 
Pillsbury, Cal., 67 S.Ct. 682, 301 

U. S. 174, 81 L.Ed. 988. 

McCrone v. U. S., C.C.A.Mont., 
100 F.2d 322, affirmed 59 S.Ct. 685, 
307 U.S. 61, 83 L.Ed. 1108—Barton 

V. Automobile Ins. Co. of Hartford, 
Conn.. C.C.A.Mass., 63 P.2d 631, cer¬ 
tiorari denied 53 S.Ct. 786, 289 U.S. 
766, 77 L.Ed. 1499—Wilmington v. 
Ricard, N.C., 90 F. 212, 32 C.C.A. 678 
—Green v. Lyn, Mass., 87 P. 839, 
31 C.C.A. 248. 

Brady v. Baltimore & O. R. Co., 
D.C.W.Va., 60 F.2d 231—Osborn v. 
U. S., C.C.A.N.C., 60 F.2d 712. 

3 C.J. p 1078 note 3. 
ruing in office of clerk 

Filing of application for appeal in 
office of clerk of court where judg¬ 
ment or decree is entered will not 
be regarded as application duly made 
under limitation statute, unless sole 
judge of court or all of its judges 
are out of the jurisdiction or inca¬ 
pacitated, 80 that application cannot 
be made to judge of court within 
three-months' period. 
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U.S.—^Benitez v. Bank of Nova Sco¬ 
tia, C.C.A.Puerto Rico, 109 F.2d 
743, reversed on other grounds 61 
S.Ct. 953, 313 U.S. 270, 85 L.Ed. 
1324, rehearing denied 62 S.Ct. 61. 
814 U.S. 706, 86 L.Ed. 564, and con¬ 
formed to, C.C.A., 126 F.2d 623. 

By whom allowed 

U.S.—Wheeler v. Taft, C.C.A.La., 261 
F. 978, certiorari denied 40 S.Ct. 
684, 263 U.S. 490, 64 L.Ed. 1028. 

Foote V. Silsby, C.C.N.Y,, 9 P. 
Cas.No.4,917, 1 Blatchf. 642. 

3 C.J. p 1079 notes 6, 6, 10, p 1080 
note 13. 

Proper petition or application 

U.S.—Larkin Packer Co. v. Hinder- 
liter Tool Co., C.C.A.Okl., 60 F.2d 
491—Jackson v. Norris, C.C.A.Tex., 
37 P.2d 611, certiorari denied 60 
S.Ct. 462, 281 U.S. 763, 74 L.Ed. 
1171—Ross V. White, C.C.A.Tenn., 
32 F.2d 750, certiorari denied 50 
act. 35, 280 U.S. 684, 74 L.Ed. 633 
—American Surety Co. of New 
York V. People of State of Colo¬ 
rado, for Use of Little, C.C.A.C 0 I 0 ., 
22 P.2d 624—^Reeder v. Morton- 
Gregson Co., C.C.A.Neb., 296 F. 786 
—Brown v. Kossove, S.D., 265 P. 
806, 167 C.C.A. 134—Moss v. Gulf 
Compress Co., Miss., 202 F. 657, 121 
C.C.A. 67—Alaska United Gold Min. 
Co. V. Keating, Alaska. 116 F. 661, 
63 C.C.A. 66—Gorham v. Broad 
River Tp.. C.C.S.C., 113 F. 83. af¬ 
firmed 118 F. 1016, 66 C.aA. 140— 
Springfield Safe-Deposit & Trust 
Co. V. Attica. Kan., 85 P. 387, 29 
C.C.A. 214, certiorari denied 19 S. 
Ct. 884, 171 U.S. 689, 43 L.Ed. 1179. 

Action constituting allowanos 

U.S.—Department of Water and Pow- 

i er of City of Los Angeles v. Ander- 
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court of Hawaii in a case in equity was properly 
allowed by an associate justice of that court, and 
an allowance by the chief justice was not neces¬ 
sary. The district court of Puerto Rico had pow¬ 
er to vacate an order allowing an appeal which was 
improvidently entered on an application made after 
the expiration of the period of appeal.®^ 

b. Permissiye Appeals from Interlocutory Deci¬ 
sions 

When a permistive appeal from an Interlocutory order 
net otherwise appealable Is sought, there must be an 
application made to the court of appeals, and the court 
must exercise independent Judgment in each case. 

When a permissive review of an interlocutory de¬ 
cision not otherwise reviewable is sought under the 
provisions of 28 U.S.C.A. § 1292 (b), and the dis¬ 
trict judge has stated in the order that in his opinion 
the order involves a controlling question of law as 
to which there is substantial ground for difference 
of opinion, and that an immediate appeal from the 
order may materially advance the ultimate termina¬ 
tion of the litigation, the statute provides that the 
court of appeals may thereupon, in its discretion, 
permit an appeal to be taken from such order, if ap¬ 
plication is made to the court within ten days after 
the entry of the order. In permitting such an ap¬ 
peal, the courts of appeals are to exercise independ- 
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ent judgment in each case and are not to act routine¬ 
ly *63.60 and the courts of appeals have broad discre¬ 
tionary powers in considering applications for per¬ 
missive appeals under the statute.®^ ®^ The court 
of appeals will determine for itself whether the 
interlocutory order from which an immediate appeal 
is sought does actually involve a controlling ques¬ 
tion of law as to which there is substantial ground 
for difference of opinion,®3-60 and it will also deter¬ 
mine whether the immediate appeal that is sought 
may materially advance the ultimate termination of 

the litigation.®3-65 

In deciding whether to grant leave to appeal from 
an otherwise nonappealable interlocutory decision, 
a court of appeals is required to make a summary 
and preliminary determination,®^*'^® and the court 
must necessarily rely on the petitioner to supply in 
his petition or in a supporting memorandum at¬ 
tached thereto, a certified copy of the challenged 
order, a concise but adequate presentation of the 
facts showing the proceedings below prior to the 
challenged order, and the proceedings remaining 
in the district court, and a statement of the precise 
nature of the controlling question of law involved, 
together with a brief argument showing the grounds 
for the asserted difference of opinion and the way 
in which the allowance of the petition would ''ma¬ 


son, C.C.A.Nev., 95 P.2d 577, cer¬ 
tiorari denied 59 S.Ct. 67, 305 U.S. 
607, 83 L.Ed. 386—Rosa v. White. 
C.C.A.Tenn., 32 F.2d 760, certiorari 
denied 50 S.Ct. 35, 280 U.S. 684, 
74 L.Ed. 633—^Weinstein v. Black 
Diamond S. S. Corporation, C.C.A. 
N.Y., 31 F.2d 619—Alaska United 
Gold Min. Co. v. Keating:, Alaska, 
116 F. 561. 63 C.C.A. 665—Loui.sville 
Trust Co. V. Stockton, Fla., 72 F. 1, 
18 C.C.A. 408. 

Gronnds for allowaaoo or refoMl and 
discretion of conrt 

U.S.—Guaranty Trust Co. of New 
York V. Chicago, M. & St. P. Ry. 
Co.. D.C.Ill., 16 F.2d 443. 

Ellicott Mach. Corporation v. 
Vogt Bros. Mfg. Co., D.C.Ky., 267 F. 
934, affirmed, C.C.A., 267 F. 945, er¬ 
ror, certiorari, and mandamus de¬ 
nied Vogt Bros. Mfg. Co. v. Elli¬ 
cott Mach. Corporation, 41 S.Ct. 8, 
264 U.S. 607, 629, 65 L.Ed. 436— 
Simpson V. Denver First Nat. Bank, 
Colo., 129 F. 267, 63 C.C.A. 371— 
Southern Bldg. & Loan Assoc, v. 
Carey, C.C.Tenn., 117 F. 325, af¬ 
firmed 128 F. 1022, 62 C.C.A. 684. 

8 C.J. p 1091 note 21. 

Order granting application 

U.S.—Schmidt v. U. S., C.C.A.Wash., 
102 F.2d 689, certiorari denied 60 
S.Ct. 83, 808 U.S. 669, 84 L.Ed. 478, 
and Northern Pac. R. Co., by 


Schmidt V. U. S., 60 S.Ct. 83, 308 

U. S. 609, 84 L.Ed. 478—Donaldson 

V. Baltimore Acceptance Corpora¬ 
tion, C.C.A.Pa., 38 F.2d 215—Stand¬ 
ard Oil Co. V. Robins Dry Dock & 
Repair Co., C.C.A.N.Y.. 32 F.2d 182 
—Consolidated Gas Co. of New 
York V. Prendergast, D.C.N.Y., 6 F. 
2d 281. 

Lewis V. Holmes, Ill., 194 F. 842, 
116 C.C.A. 408. 

3 C.J. p 1094 note 40, p 1095 note 64, 
p 1096 note 66. 

Proof of allowance 
U.S.—U. S. V. Beaman, C.C.A.Ga., 61 
F.2d 493. 

3 C.J. p 1101 note 4. 

Mandamus to compel allowance 
U.S.—Muma v. Bodine, C.C.A., 16 F. 
2d 463. 

62. U.S.—Territory of Hawaii v. 
Gay. C.C.A.HawaiI. 62 P.2d 366, 
certiorari denied 62 S.Ct. 131, 284 
U.S. 677, 76 L.Ed. 672. 

63. U.S.—Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 109 F. 
2d 743, certiorari granted 61 S.Ct. 
10, 311 U.S. 623, 85 L.Ed. 396. 

63.50 U.S.—Mllbert v. Bison Labora¬ 
tories, Inc., C.A.Pa., 260 F.2d 431. 
Appealability of interlocutory deci¬ 
sion advancing termination of liti- 
gation see supra { 290(7), 
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63.55 U.S.—Oskolan v. Canuel, C.A. 
R.I., 264 F.2d 591. 

63.60 U.S.—Oskoian v. Canuel, su¬ 
pra. 

63.65 U.S.—Oskolan v. Canuel, su¬ 
pra. 

Difference of opinion 

(1) Where trial court denied mo¬ 
tion to dismiss action, but recognized 
that its decision enabled a relatively 
small stockholder Interest to plunge 
two large corporations into inevita¬ 
ble long and expensive litigation, 
which, should the decision denying 
the motion to dismiss be erroneous, 
would result In a futile waste of 
time and money by both parties, dis¬ 
trict court would grant certificate, 
pursuant to 28 U.S.C.A. § 1292 (b), 
authorizing application to court of 
appeals for permission to take Im¬ 
mediate appeal from otherwise unap¬ 
pealable order. 

U.S.—Gottesman v. General Motors 
Corp., D.C.N.Y., 171 F.Supp. 661. 

(2) However, where court of ap¬ 
peals believed that such appeal 
would only prolong litigation, rather 
than shorten it, petition for permis¬ 
sion to appeal would be denied. 

U.S.—Gottesman v. General Motors 

Corp., C.A.N.T., 268 F.2d 194. 

63.70 U.S.—In re Heddendorf, C.A. 
Mass., 263 F.2d 887. 
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terially advance the ultimate termination of the 

litigation.’'63.76 

§ 293(18). Payment of Costs and Fees 

The clerk of court is Justified in refusing to file a 
notice of appeai until the required fee is paid, unless the 
appellant is appealing, or is seeking to appeal, In forma 
pauperis. 

If appellant is not seeking to prosecute the appeal 
in forma pauperis, the clerk of the district court is 
justified in refusing to file the notice of appeal until 
the required fee is paid,®^ and the fact that the clerk 
does accept and retain a notice of appeal without 
the required fee being paid does not constitute a 
^alid filing of the notice.®^*^ A failure to pay the 
docket fee,®^-^® or to make a deposit to cover the 
estimated costs of court,may result in a 
dismissal of the appeal. 

A different situation may exist if appellant is ap- 
l)ealing or seeking to appeal in forma pauperis. A 
person prosecuting an appeal in forma pauperis is 
•exempt from prepayment of fees and costs,^^ and 
a fee for filing an application to proceed in forma 
pauperis is not required.®® It has been indicated 
that if a person is seeking to prosecute an appeal 
in forma pauperis and wishes to avoid the payment 
of the fee for filing notice of appeal, he should ob¬ 
tain an order of court permitting the prosecution 
of the appeal in forma pauperis and then present 
his notice of appeal to the clerk for filing,®7 and it 
has been stated that until the order is made per¬ 
mitting the appeal to be prosecuted in forma 
pauperis, the clerk is justified in refusing to file the 
notice of appeal without payment of the required 
fee.®'^*® On the other hand it has been stated that 
where an appeal is sought to be prosecuted in 


forma pauperis, the district court may, for the sake 
of the record, permit the filing of the notice of 
appeal without prepayment of costs, even in a 
frivolous case, before certifying that the appeal is 
not taken in good faith, and it should do this to 
avoid any controversy as to the time when the notice 
of appeal was received by the clerk.®^*^® 

Rule 75 (m) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that on leave to proceed 
in forma pauperis, the district court may by order 
specify some different and more economical manner 
by which the record on appeal may be prepared 
and settled, to the end that the appellant may be 
enabled to present his case to the appellate court. 
Under this Rule the court has the power to protect 
the public from having to pay heavy costs incident 
to the preparation of the record on appeal where 
the appeal is being prosecuted in forma pau- 
peris,®^-!® and the court may exercise its discretion 
and deny leave to appeal in forma pauperis if the 
applicant wrongfully persists in including in the 
record on appeal masses of material that is plainly 
irrelevant to the issues raised on appeal.®'^-^® 

§ 293(19). -Payment for Transcript 

A party prosecuting an appeal as a poor person may 
be permitted to obtain a transcript of proceedings in the 
lower court for use on appeal without being required to 
pay therefor. 

A person prosecuting an appeal in forma pauperis 
may be permitted to obtain a transcript of the 
proceedings in the lower court for use in the appeal 
proceedings without being required to pay there¬ 
for.®® 

In subdivision (f) of the act creating the court 


€3.75 U.S.—In re Heddendorf, su¬ 
pra. 

64. U.S.—^Mondakota Gas Co. v. Mon- 
tana-Dakota Utilities Co.. C.A. 
Mont., 5 94 P.2d 70!), certiorari de¬ 
nied 73 S.Ct. 28. 344 U.S. 827, 97 L. 
Ed. 643, rehearing denied 75 S.Ct. 
878, 349 U.S. 969, 99 L.Ed. 1290. 

64.5 U.S.—Mondakota Gas Co. v. 
Montana-Dakota Utilities Co., su¬ 
pra. 

64.10 U.S.—Spears v. Shell Oil Co., 
C.A.Cal., 249 F.2d 396. 

64.15 U.S.—Mohawk Rubber Co. v. 
Leachman, C.A.5, 216 F.2d 187. 

65. U.S.—BarkeiJ v. Ford Motor Co., 
C.A.Cal., 230 F.2d 729. 

Columb V. Webster Mfff. Co., C.C. 
Mass., 76 F. 198. 

66. U.S.— Smith v. Johnston, C.C.A., 
109 F.2d 162. 

67. U.S.—Smith v. Johnston, supra. 


67.5 U.S.—Smith v. Johnston, supra. 
Columb V. Webster Mfg. Co., C. 
C.Mass., 76 F. 198. 

67.10 U.S.—Parsell v. United States, 
C.A.TCX.. 218 F.2d 232—Higgins v. 
Steele, C.A.Mo., 196 F.2d 366. 

Williams v. McCulley, D.C.La., 
131 F.Supp. 162. 

67.15 U.S.—^Adkins v. E. I. Du Pont 
De Nemours & Co., Okl., 69 S.Ct. 86, 
88, 336 U.S. 331, 93 L.Ed. 43. 

67.20 U.S.—^Adkins v. B. I. Du Pont 
De Nemours & Co., supra. 

Proper occasion for enerolse of dis¬ 
cretion 

*We know of few more appropri¬ 
ate occasions for use of a court's 
discretion than one in which a liti¬ 
gant, asking that the public pay 
costs of his litigation, either careless¬ 
ly or wilfully and stubbornly endeav¬ 
ors to saddle the public with wholly 
uncalled-for expense." 
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U.S.—^Adkins v. E. I. Du Pont De Ne¬ 
mours & Co., supra. 

68 . U.S.—King v. Carmichael, C.A. 
M;ich., 268 P.2d 306—Jaffe v. U. S., 
C.A.2, 246 F.2d 760—-Morris v. 

Igoe, C.A.7. 209 F.2d 108. 

D.C.—Montgomery v. Virginia Stage 
Lines. 184 F.2d 1000, 87 U.S.App.D. 
C. 327. 

Prior law 

(1) Under law prior to the 1948 
revision of the Judicial Code, princi¬ 
ple was established that person pros¬ 
ecuting appeal in forma pauperis was 
not entitled to reporter's transcript 
of testimony without payment of 
costs therefor. 

U.S.—^U. S. ex rel. Estabrook v. Otis, 
C.C.A.MO., 18 F.2d 689. 

(2) It was also held that Rule 80 of 
Federal Rules of Civil Procedure did 
not change this principle. 

U.S.—^Estabrook v. King, C.C.A.MO., 
119 F.2d 807. 
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reporter system, 28 U.S.C.A. § 753, it is provided 
that fees for transcripts furnish in other than crim¬ 
inal and habeas corpus proceedings to persons per¬ 
mitted to appeal in forma pauperis shall be paid by 
the United States if the trial judge or a circuit 
judge certifies that the appeal is not frivolous but 
presents a substantial question. In the act per¬ 
mitting proceedings in forma pauperis, 28 U.S.C.A. 
§ 1915, subdivision (b) provides that in a civil or 
criminal case the court may, on filing of an affida¬ 
vit of poverty, direct that the expense of furnishing 
a stenographic transcript and printing the record on 
appeal, if such printing is required by the appellate 
court, be paid by the United States. It has been 
held that these two statutory provisions are not 
cumulative but are alternative, and neither require 
a compliance with the other.®8.6 An appellant prose¬ 
cuting an appeal in forma pauperis and seeking to 
obtain a transcript at the expense of the government 
under the provisions of 28 U.S.C.A. § 753 (f), 
may be permitted such transcript without charge 
only if the required certificate is made that the ap¬ 
peal is not frivolous but presents a substantial ques- 
tion,®8-i0 and under this provision only a factual 
certificate of a single judge is required, and a court 
order is not required.®On the other hand, if 
the transcript is sought under the provisions of 28 
U.S.C.A. § 1915 (b), a court order is required, but 
no factual certificate is required,®®*^® and only the 
court of appeals has jurisdiction of a motion for such 
an order.®®-25 When a transcript is being sought 
under 28 U.S.C.A. § 753 (f), it does not follow from 
the fact that the trial judge has refused to certify 
that the appeal is not in good faith, thereby per- 


36 C* J« S» 

mitting the appeal to be prosecuted in forma 
pauperis, that the appeal is not frivolous but pre¬ 
sents a substantial question.®®'^® 

Under federal statute, 28 U.S.C.A, § 1916, in all 
courts of the United States, seamen may institute 
and prosecute suits and appeals in their own names 
and for their own benefit for wages or salvage or 
the enforcement of laws enacted for their health or 
safety without prepaying fees or costs or furnishing 
security therefor. Even though a suit is by a 
seaman and is within the purview of the statute, on 
appeal the seaman is not necessarily entitled to a 
reporter’s transcript without prepayment of the fees 
and costs therefor,®®*®® and this is particularly true 
where there has been no showing to the court of the 
necessity of any evidence being transcribed for sub¬ 
mission to the reviewing court.®®*^® 

Waiver of rule as to time for fees for printing 
transcript. The court of appeals may waive its rule 
prescribing the time for filing fees for printing the 
transcript and may, in its discretion, refuse to dis¬ 
miss the appeal for laches in depositing the fees.®® 

§ 293(20). Bond on Appeal 

A bond must be filed to perfect an appeal, unless the 
appellant Is exempt from the requirement or the fllino Is 
waived; but filing of a bond is not required to give the 
court Jurisdiction of the appeai. 

Rule 73 (c) of the F'ederal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that unless a party is 
exempted by law, a bond for costs on appeal shall be 
filed with the notice of appeal.®®*®® If a bond for 
costs on appeal is required, the filing of a bond is 
necessary to the perfecting of an appeal,7® and if 


68.5 D.C.—Montgomery v. Virginia 
Stage Lines, 184 F.2d 1000, 87 U.S. 
App.D.C. 327. 

68.10 U.S.—King v. Carmichael, C.A. 
Mich., 268 F.2d 805—Jaffe v. U. S., 
C.A.2, 246 F.2d 760. 

68.15 D.C.—Montgomery v. Virginia 
Stage Lines, 184 F.2d 1000, 87 U.S. 
App.D.C. 327. 

68.20 D.C.—Montgomery v. Virginia 
Stage Lines, supra. 

68.25 U.S.—McLeod v. Union Barge 
Line Co., D.C.Pa., 11 F.R.D. 167. 
68.30 U.S.—JaflEe v. U. S., C.A.2, 246 
F.2d 760. 

68.35 Beporter not rsgulrsd to fur- 
nisli transcript 

U.S.—Adamowski v. Bard, C.A.Pa., 
193 P.2d 578. 

68.40 U.S.—Savelis v. Vlachos, D.C. 

Va., 137 F.Supp. 889. 

89. U.S.—Despiau v. U. S. Casualty 
Co.. C.C.A.Puerto Rico, 87 F.2d 270. 
Where delay not prejndioial 
Circuit court of appeals would 


waive rule requiring deposit for 
printing and complete printed rec¬ 
ord of transcript to be filed in time 
for hearing at next term following 
notice by clerk of deposit required 
for printing, where defendant had 
copy of printed record when tran¬ 
script was filed and hence was not 
prejudiced and plaintiff gained noth¬ 
ing by delay. 

U.S.—Despiau v. U. S. Casualty Co., 
supra. 

69.50 Meaning of word **l)ond** 

Word “bond” as used in Rule re¬ 
fers to bonds that are security and 
have sureties. 

U.S.—Login Corp. v. Botner, D.C.Cal., 
74 F.Supp. 133. 

Appellate costs 

Cost bond on appeal under federal 
Rule covers only appellate costs and 
not costs in district court. 

U.S.—Central Mfg. Co. v. B-M-K 
Corp., D.C.Del., 160 F.Supp. 318. 

70. Former law 

(1) Prior to the 1948 revision, a 
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provision of the Judicial Code, re¬ 
quired a bond for costs on appeal, 
with certain specified exceptions, and 
In cases where a bond was required 
the filing of a bond was necessary to 
the perfecting of an appeal. 

U.S.—Gay v. Hudson River Electric 
Power Co., C.C.N.T., 184 P. 631, 
modified on other grounds 186 F. 
1022, 108 C.C.A. 663—Kentucky 

Coal, Timber, Oil & Land Co. v. 
Howes, Ky., 163 F. 163, 82 C.C.A. 
837—U. S. Trust Co. v. Western 
Contract Co., Ky., 81 F. 454, 26 C. 

C. A. 472. 

3 C.J. p 1106 note 54. 

(2) Statutory provision as to bond 
for security was applicable to courts 
of District of Columbia. 

U.S.—Crown Cork & Seal Co. v. 
Standard Stopper Co., N.T., 136 P. 
184, 69 C.C.A. 619. 

General Broadcasting System v. 
Bridgeport Broadcasting Station, 

D. C.Conn., 53 F.2d 664. 

D.C, — ^Jackson v. Finance Corpora- 
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a bond is not filed the appeal may be dismissed 
but the filing of a bond on appeal is not essential 
to the validity of the appeal in such a sense that the 
failure to file it will prevent the reviewing court 
from acquiring jurisdiction of the appeal,and it 
has been held that the requirement of a bond for 
costs on apj)eal may be waived by appellecs.'^^-S 

An appellant may be exempted by law from being 
required to file a bond for costs on appeal,and, 
as discussed infra § 293(21), a bond is not required 
if the appeal is being prosecuted in forma pauperis, 
or if, under Rule 62 (e) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., and the provisions of fed¬ 
eral statute, 28 U.S.C.A. § 2408, the appeal is by 
the United States, or a department or agency there¬ 
of, or a party acting under the direction of such 
department or agency.72 

A supersedeas bond is required where appellant 
desires a stay on appeal, as discussed infra § 294 
(5), and if a supersedeas bond is given it will be a 
substitute for the bond for costs on appeal that 


otherwise would be required.^2.6 

§ 293(21). -Proceedings in Forma Pau¬ 

peris 

An appeal In forma pauperig la a privilege granted 
by statute, and la available only to proaeeute an appeal 
that has substantial merit. 

A person prosecuting an appeal in forma pauperis 
is exempt from prepayment of fees and costs, and is 
also exempt from giving security incident thereto 
but generally, with this exception, the same rules 
are applicable to appeals in forma pauperis as to 
any ordinary appeal.^2*5 

An appeal in forma pauperis is not a right ;^2.io 
it is purely a privilege^^.is given indigent persons 
to prosecute an appeal, otherwise and independently 
allowable, without payment of fees and costs inci¬ 
dent to such prosecution,*^^ and the refusal to grant 
an appellant the privilege of prosecuting an appeal 
in forma pauperis does not offend the requirements 
of due process of lawJ^.S The privilege is entirely 
statutory,*^5 and the federal statute, 28 U.S.C.A. § 


tion of Washlngrton, 41 P.2d 103, 69 
App.D.C. 309, certiorari denied Pick- 
ford v. Jackson, 51 S.Ct. 29, 282 

U. S. 861, 76 L.Ed. 764—Jackson v. 
Kaufman, 41 P.2d 103, 69 App.D.C. 
309, certiorari denied Kaufman v. 
Jackson, 61 S.Ct. 29, 282 U.S. 851, 
76 L.Ed. 754—^Vernon v. Provident 
Relief Ass'n, 19 F.2d 710, 57 App. 
D.C. 236—Gates v. Pickett, 12 P. 
2d 841, 56 App.D.C. 306—George v. 
Capital Traction Co., 296 F. 966, 64 
App.D.C. 144—Purman v. Marsh, 
261 P. 1006, 49 App.D.C. 125—Shaw 

V. Dane, 47 App.D.C. 170, appeal dis¬ 
missed Shaw V. Payne, 41 S.Ct. 60, 
264 U.S. 609, 65 L.Ed. 436. 

70.5 U.S.—Spears v. Shell Oil Co., 
C.A.Cal., 249 F.2d 396—Beecher v. 
Smithson, C.A.9, 206 F.2d 113. 

Cash deposited with clerk of court 

Where bond in amount of $12,000 
was required to stay proceedings, and 
actual cash in that amount was de¬ 
posited with clerk of court, appellee 
could not maintain that no appeal 
bond had been furnished. 

U.S.—Little Mule Corp. v. Lug All 
Co., C.A.Fla.. 254 P.2d 268, certio¬ 
rari denied 79 S.Ct. 62, 358 U.S. 838, 
8 L.Ed.2d 73. 

71. D.C.—Shannon v. U. S., 206 P.2d 
479, 93 U.S.App.D.C. 4. 

Deolaious prior to Federal Buies of 
OlTil Procedure 

U.S.—^Mayer v. Klckey, C.C.A.Tez., 67 
F.2d 489. 

Sumpter Lumber Co. v. Sound 
Timber Co., Wash., 267 F. 408, 168 
C.C.A. 448—Herr v. St. Louis & S. 

36 C.J.S.—62 


F. R. Co.. Miss.. 174 P. 938, 98 CC.A. 
560. 

3 C.J. p 1108 note 61. 

71.6 U.S.—De Lourett v. Kerlln. C.A. 

Tex.. 182 P.2d 750. 

71.10 Appeal by seamoi 

Under federal statute, seamen may 
prosecute appeals in suits for their 
own benefit for wages or salvage or 
enforcement of laws enacted for their 
health or safety without prepaying 
fees or costa or furnishing security 
therefor. 

U.S.—Adamowski v. Bard, C.A.Pa., 
193 F.2d 578. 

72. U.S.—Brown v. Beckham, D.C. 
Ky., 60 F.Supp. 313, reversed on 
other grounds, C.C.A., 137 P.2d 644, 
certiorari denied 64 S.Ct. 430, 320 
U.S. 803, 88 L.Ed. 485. 

Oovemxueut owned corporation 

No appeal bond Is required of cor¬ 
poration all stock of which is ben¬ 
eficially owned by United States. 

U.S.—In re New York Investors, C.C. 
A., 79 F.2d 179, certiorari denied 
Endelman v. Reconstruction Fi¬ 
nance Corporation, 66 S.Ct, 808, 
296 U.S. 649, 80 L.Ed. 462. 

73.5 U.S.—^Little Mule Corp. v. Lug 
All Co., CA.Pla., 254 F.2d 268, cer¬ 
tiorari denied 79 S.Ct. 62, 368 U.S. 
838, 3 L.Ed.2d 73. 

73. U.S.—Barkelj v. Ford Motor Co., 
C.A.Cal., 230 F.2d 729—Llgare v. 
Harries, C.C.A.I11., 128 P.2d 682— 
Samuels v. Munson S. S. Line, C.C. 
A.Fla., 63 F.2d 861. 

Payment of fees and costs see supra 
S 293(18). 

73.8 U.S.—Barkelj v. Ford Motor 
Co., C.A.Cal.. 230 P.2d 729. 
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Votlca of appeal 

Where petition to appeal in forma 
pauperis is filed after the time ex¬ 
pired for filing notice of appeal, and 
no notice had been filed, permission 
to prosecute appeal in forma pauperis 
may be denied. 

U.S.—Spears v. Humble Oil & Refin¬ 
ing Co., C.A.Tex., 261 F.2d 231— 
Roberts ex rel. Inmates of the Cal. 
State Prison for Men at Represa, 
Cal., V. State of Cal. Dept, of Cor¬ 
rections, C.A.Cal., 183 F.2d 680. 
73.10 U.S.—Application of Pierce. C. 
A.9, 246 P.2d 902. 

Williams v. McCulley, D.C.La, 
131 F.Supp. 162. 

D.C.—Dorsey v. GUI, 148 F.2d 867, 80 
U.S.App.D.C. 9, certiorari denied 65 
S.Ct. 1680. 325 U.S. 890, 89 L.Bd. 
2003. 

73.15 U.S.—^Application of Pierce, C. 
A.9, 246 F.2d 902. 

Williams v. McCulley, D.C.La.,. 
131 F.Supp. 162. 

D.C.—Dorsey v. Gill, 148 P.2d 857, 80’ 
U.S.App.D.C. 9, certiorari denied 

65 S.Ct. 1580, 325 U.S. 890, 89 L.Ed. 
2003. 

74. U.S.—Millslagle v. Olson, C.C.A. 
Neb., 130 F.2d 212. 

74.5 U.S.—Williams v. McCulley, D., 
C.La., 131 F.Supp. 162. 

D.C.—Dorsey v. Gill, 148 P.2d 867, 80* 
U.S.App.D.C. 9, certiorari denied- 

66 S.Ct. 1680, 326 U.S. 890, 89 L.Ed. 
2003. 

76. U.S.—Bradford v. Southern Ry. 
Co.. 25 S.Ct. 65, 106 U.S. 243, 49' 
L.Ed. 178. 

Morris v. Igoe, C.A.7, 209 F.2di 
108—Johnson y. Hunter, C.C.A.. 
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1915, is the basis of the privilege,*^® and regulates the 
exercise of it,'^®-5 and it is not affected by the Fed¬ 
eral Rules of Civil Procedure.^ 

For the privilege of an appeal in forma pauperis 
to be available, the appeal must be taken in good 
faith,*^7,5 and must have substantial merit,and 
nvhether there is some merit in an appeal presents a 
♦question to be decided by the judge to whom the ap¬ 
plication is made.*^® Where appellant takes a timely 
appeal and gives a bond which is approved by the 
•court, the fact that he makes a motion to proceed 
in forma pauperis after the time allowed for appeal 
does not require dismissal of the appeal, but the be¬ 
lated effort to proceed in forma pauperis may be 
treated as surplusage. 

Appeals in forma pauperis in admiralty are con¬ 
sidered in Admiralty § 199. 


86 C.J.g. 

§ 293(22). —— —■ Persons Entitled 

a. In general 

b. Seamen 

a. In General 

An appellant will be permitted to prosecute hfs ap¬ 
peal in forma pauperis only if he is unable to prepay costs 
and is a citizen of the United States. 

To be entitled to appeal in forma pauperis, appel¬ 
lant must be within the class of persons to whom 
the privilege is granted.*^ Under the statute, 28 U. 
S.C.A. § 1915 (a), a person seeking to appeal in 
forma pauperis must be unable to prepay costs or 
give security therefor,but it is not necessary 
that he be actually destitute.82.5 if appellant is 
suing in a representative capacity it may be neces¬ 
sary that not only that in his representative capacity 
he has no funds with which to prosecute the ap¬ 
peal, but also that those persons who will enjoy 


Kan., 144 F.2d 565—Holiday v. 
Johnston, C.C.A.Cal., 123 F.2d 867 
—Smith V. Johnston. C.C.A., 109 F. 
2d 152—Brown v. Johnston, C.C.A. 
Cal.. 99 F.2d 760—Stanley v. 
Swope. C.C.A., 99 F.2d 308—Taylor 
V, Adams Express Co., C.C.A.S, 164 
F. 616. 90 C.C.A. 626. 

3 C.J. p 1123 note 6. 

76. U.S.—XT. S. ex rel. Basmussen v. 
Hagen, C,C.A.Ill., 146 F.2d 516— 
Stanley v. Swope, C.C.A., 99 F.2d 
SOS. 

76.5 U.S.—Morris v. Igoe, C.A.7, 209 
F.2d 108. 

77. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 F.2d 721. 

77.5 U.S.—U. S. cx rel. Rasmussen v. 
Ragen, C.C.A.Ill., 146 F.2d 616— 
In re Garrett & Co., C.C.A.7, 134 
F.2d 227. 

“Za good faith,” as used in statute, 
28 U.S.C.A. S 1915, authorizing in 
forma pauperis proceedings means 
points on which appeal is taken are 
reasonably arguable. 

U.S.—Sejeck v. Singer Mfg. Co., D.C. 
N.J., 113 P.Supp. 281. 

Test la detennialng good faith is 
whether. In absence of some evident 
improper motive, applicant’s good 
faith is established by presentation 
of any issue that is not plainly friv¬ 
olous, and applicant is not required 
to show any particular degree of mer¬ 
it, and unless Issues raised are so 
frivolous that appeal would be dis¬ 
missed in case of a nonlndigent liti¬ 
gant, request of applicant for leave to 
appeal In forma pauperis must be al¬ 
lowed. 


U.S.—John V. Gibson, C.A.Cal., 270 F. 
2d 36. 

78. U.S.—Kinney v. Plymouth Rock 
Squab Co.. Mass., 35 S.Ct. 236, 236 

U. S. 43. 69 L.Ed. 457. 

Hullom V. Burrows, C.A.Mlch., 
266 P.2d 547—^Morris v. Igoe, C.A.7, 
209 P.2d 108—U. S. ex rel. Morris v. 
Radio Station WENR, C.A.Ill., 209 
P.2d 105—^Aylor v. U. S., C.A.Tex., 
194 F.2d 968—Sarazzawski v. Duffy, 
C.C.A.Cal., 167 P.2d 110—Redmon 

V. Squicr. C.C.A.Wash., 162 P.2d 
195—Johnson v. Hunter, C.C.A. 
Kan., 144 F.2d 566— Bates v. Johns¬ 
ton, C.C.A.Cal., 138 F.2d 160—Bat¬ 
son v. Squier, C.C.A.Wash., 138 F. 
2d 160— Aninog v. Maguire. C.C.A. 
Mich., 127 F.2d 817—Smith v. 
Johnston, C.C.A., 109 F.2d 152— 
Fisher v. Cushman, C.C.A.Wash., 
99 F.2d 918—Schneider v. Lehigh 
Valley R. Co., C.C.A.N.Y., 94 F.2d 
85—Boggan v. Provident Life & 
Accident Ins. Co. of Chattanooga, 
Tenn., C.C.A.Ala., 79 P.2d 721. 

Williams v. McCulley, D.C.La., 
131 P.Supp. 162—Sejeck v. Singer 
Mfg. Co., D.C.N.J., 113 P.Supp. 281. 
D.C.—Holland v. Capital Transit Co., 
184 P.2d 686. 87 U.S.App.D.G. 48. 
certiorari denied 71 S.Ct. 1004, 341 
U.S. 954, 96 L.Ed. 1375. 

In re Quantz, D.C., 106 P.Sudo. 
657. 

79. U.S.—Fisher v. Cushman, C.C.A. 
Wash., 99 F.2d 918. 

80. U.S.—Pulton Nat. Bank of At¬ 
lanta v. Gormley, C.C.A.Ga., 99 P 
2d 464. 

81. U.S.—Boggan v. Provident Life 
& Accident Ins. Co. of Chattanoo¬ 
ga, Tenn., C.C.A.Ala., 79 F.2d 721. 
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Austin V. U. S., D.C.Ill., 40 F. 
Supp. 777. 

D.C.—Nash on Bf?hfilf of Takeshi 
llashimoto v. MacArthur, 184 P,2d 
606, 87 U.S.App.D.C. 268, certiorari 
denied 72 S.Ct. 64, 342 U.S. 838. 96 
L.Ed. 634, rehearing denied 72 S.Ct. 
169, 342 U.S. 880, 96 L.Ed. 661. 

82. U.S.—Rudy v. Federal Land 
Bank of Baltimore, C.C.A.Pa., 91 
F.2d 649. 

Volk V. B. F. Sturtevant Co., 
Mas.s., 99 P. 532, 39 C.C.A. 646, af¬ 
firmed 104 P. 276. 43 C.C.A. 627— 
Wiekelman v. A. B. Dick Co., N.Y., 
85 F. 851, 29 C.C.A. 436. 

A showing of hardship alone is not 
sufficient. 

U.S.—Volk V. B. F. Sturtevant Co., 
Mass., 99 F. 632, 39 C.C.A. 046, af¬ 
firmed 104 P. 276, 43 C.C.A. 527. 

82.5 U.S.—Thiel v. Southern Pac. 

Co., C.C.A.9, 159 F.2d 61. 

Appellant not required to become 
public charge 

"To say that no persons are enti¬ 
tled to the statute’s benefits until 
they have sworn to contribute to pay¬ 
ment of co-sts, the last dollar they 
have or can get, and thus make them¬ 
selves and their dependents wholly 
destitute, would be to construe the 
statute in a way that would throw 
Its beneficiaries into the category of 
public charges. . . . We think 

a construction of the statute achiev¬ 
ing such consequences is an inadmis¬ 
sible one." 

U.S.—Adkins v. E. I. Du Pont De 
Nemours & Co., Okl., 69 S.Ct. 85, 
89. 386 U.S. 831, 93 L.Ed. 43, 11 A. 
L.R.2d 599. 

Sejeck v. Singer Mfg. Co., D.C.N. 
J., 113 F.Supp. 281. 
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the fruit of the litigation, and are the real parties 
in interest, are in such a condition of poverty that 
they cannot pay the costs of that which is being 
done for their benefit.82.io 

It is also necessary that appellant be a citizen of 
the United States,®^ and a corporation is not a citi¬ 
zen within the purview of the statute so as to be 
entitled to appeal in forma pauperis.®^ 

An administrator or legal representative may 
prosecute an appeal in forma pauper is.8 5 

b. Seamen 

Seaman may be entitled to prosecute an appeal with¬ 
out prepayment of costs and fees or giving security there¬ 
for. 

Under the federal statute, 28 U.S.C.A. § 1916, that 
in all courts of the United States seamen may in¬ 
stitute and prosecute suits and appeals in their own 
name and for their own benefit for wages or salvage 
or the enforcement of laws enacted for their health 
or safety without prepaying fees or costs or fur¬ 
nishing security therefor.85. no This right is not 


reciprocal, and when a suit within the purview of 
the statute has been brought by a seaman, and he 
has prevailed in the lower court, the adverse parties 
are not entitled to prosecute an appeal without the 
prepayment of costs and fees, and without giving 
security therefor.*5.56 a seaman who is not en¬ 
titled to the benefits of the statute may be entitled 
to maintain an appeal under the statute providing 
for appeals in forma pauperis.®5.60 

§ 293(23).-Procedure 

a. In general 

b. Petition and affidavit 

a. In (General 

An application for leave to appeal In forma pauperla 
ahouid be made originally to the district court. 

Ordinarily,85. 80 an application for leave to pro¬ 
ceed on appeal in forma pauperis should be made 
in the first instance to the district court to enable 
that court with its immediate knowledge of the facts 
to determine whether the appeal has been taken in 
good faith,86 and if it reaches a conclusion to the 


82.10 U.S.—Clay v. Southern Hy. Co., 
C.C.A.Tenn., 90 P. 472, 33 C.C.A. 
616. 

Ijitigratioii for interest of other per¬ 
sons 

Statute may not be used by per¬ 
sons not poor persons, in whose inter¬ 
est, although not parties to the suit, 
the litigation is being conducted, to 
prosecute an appeal without giving 
bond for costs. 

U.S.—Boggan v. Provident Life & Ac¬ 
cident Ins. Co. of Chattanooga, 
Tenn., C.G.A.Ala., 79 F.2d 721, 

Znsnfficlency of bankrupt’s estate 

A petition of a trustee In bank¬ 
ruptcy for permission to prosecute an 
appeal in forma pauperis, which al¬ 
leged that trustee was entirely disin¬ 
terested as an individual and that his 
only interest in the appeal was as 
trustee in bankruptcy, and that there 
was a small amount of money in the 
estate which was entirely InsufTlcient 
to cover costs on appeal, was requir¬ 
ed to be denied, where it was evident 
that appeal was to be prosecuted for 
benefit of creditors of bankrupt’s es¬ 
tate, and that they were not persons 
entitled to proceed in forma pauperis. 
U.S.—In re American Mounting & Die 
Cutting Co., C.C.A.8, 126 F.2d 419. 

83. U.S.—^Do Maurez v. Swope, C.C. 
A.Wash., 100 F.2d 630—Johnson v. 
Nickoloff. C.C.A., 52 F.2d 1074— 
Volk V. B. F. Sturtevant Co., Mass., 
99 F. 632, 39 C.C.A. 646, affirmed 
104 F. 276, 43 C.C.A. 627. 

Austin V. U. S., D.C.I11.. 40 F. 
Supp. 777. i 


Declaration of intention to become 
citizen 

Mere fact that appellant has filed 
a declaration of intention to become a 
citizen after long residence in Alaska, 
does not entitle him to prosecute 
appeal in forma pauperis. 

U.S.—John.son v. Nickoloff, C.C.A., 62 
F.2d 1074. 

Convict in state penitentiary 

A convict in a state penitentiary 
who under state laws is not a fully 
qualified citizen is not entitled to ap¬ 
peal in forma pauperis in a civil ac¬ 
tion. 

U.S.—Roberts ex rel. Inmates of the 
Cal. State Prison for Men at Re- 
presa. Cal., v. State of Cal. Dept, 
of Corrections, C.A.Cal., 183 F.2d 
680. 

Austin V. U. S., D.C.Ill., 40 F. 
Supp. 177. 

84. U.S.—Atlantic S. S. Corporation 
V. Kelley, C.C.A.FIa., 79 F.2d 339 
—Quittner v. Motion Picture Pro¬ 
ducers & Distributors of America, 
C.C.A.N.Y., 70 F,2d 331. 

85. U.S.—Boggan v. Provident Life 
& Accident Ins. Co. of Chattanoo¬ 
ga, Tenn., C.C.A.Ala., 79 F.2d 721. 

85.50 U.S.—Cekalovlch v. Ruljano- 
vich, C.C.A.Cal., 142 F.2d 430. 
Prior law 

As originally enacted statute did 
not provide for appeals, and applied 
only to lower court.s. 

U.S.—The Nigretia, C.C.A.N.Y., 249 
F. 348, 161 C.C.A. 356. 

85.55 Shipowners who were held lia¬ 
ble for wages, maintenance, and cure 
to a seaman on their ship could not 

979 


prosecute their appeal on question of 
their liability without payment of 
costs or posting of bond bec.auae they 
also happened to be seamen on that 
ship. 

U.S.—Cekalovich v. Ruljanovich, C.C. 
A.Cal., 142 F.2d 430. 

85.60 U.S.—The Aloha, D.C.Wash., 41 
F.2d 861. 

85.80 Usual rule not applicable un¬ 
der special circumstances 

While the usual rule is that peti¬ 
tions for leave to appeal In forma 
pauperis must be initially addressed 
to, and considered by, district court, 
circumstances may be such that usu¬ 
al rule does not apply. 

D.C.—Jordan v. U. S. District Court 
for District of Columbia, 233 F.2d 
362, 98 U.S.App.D.C. 160, vacated 
on other grounds 77 S.Ct. 161, 362 
U.S. 904, 1 L.Ed.2d 114. 

86. U.S.—Smith v. Johnston, GLC.A., 
109 F.2d 152. 

D.C.—Cash V. U. S., 261 F.2d 731, 104 
U.S.App.D.C. 265, vacated on other 
grounds 78 S.Ct. 1365, 357 U.S. 219, 
2 L.Ed.2d 1361—Spruill v. Temple 
Baptist Church, 141 F.2d 137, 78 U. 
S.App.D.C. 324, certiorari denied 65 
S.Ct. 87. 323 U.S. 765, 89 L.Ed. 604 
—^Waterman v. McMillan, 135 F.2d 
807, 77 U.S.App.D.C. 310, certiorari 
denied 64 S.Ct. 1160, 322 U.S. 749, 
88 L.Ed. 1680, rehearing denied 65 
S.Ct. 30, 323 U.S. 812, 89 L.Ed. 647. 
Appeal from dismissal 
In interests of orderly procedure 
and so there may be proper court rec¬ 
ord in event of appeal, district court 
should permit complaint or petition 
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contrary, to make its certificate accordingly.*If 
the application is denied for any reason other than 
a lack of good faith application can then be made 
to the court of appeals.*^ The court of appeals 
may entertain an application for leave to appeal in 
forma pauperis before appellant has filed a notice 
of appeal in the district court, where the district 
court fails to act on the application made there 
within a reasonable time;** but when an application 
is made to the district court, the clerk of that court 
should bring the application to the immediate at¬ 
tention of the court in order that no delay shall 
result which will prevent the timely filing of the 
notice of appeal.**-^ If the appeal has been per¬ 
fected by filing notice and paying costs in the dis¬ 
trict court without applying for leave to appeal in 
forma pauperis, the circuit court may entertain the 
application in the first instance, but applicant should 
show that the district court has been given an op¬ 
portunity to certify as to the petitioner’s good faith 
in taking the appeal.** 

b. Petition and Affidavit 

The affidavit accompanying the petition for leave to 
appeal In forma pauperis must comply with the statutory 
requirements, and should state the inability of the ap< 
peiiant to pay costs, the nature of the appeai, the ap¬ 
pellant’s belief that he is entitied to redress, and aiso it 
shouid show that he is a citizen of the United States. 
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The affidavit that is required by the statute pro¬ 
viding for appeals in forma pauperis, 2S U.S.C.A. 
§ 1915, must state that the applicant is unable to 
pay fees and costs or give security therefor, and it 
must also state the nature of the appeal, and ap¬ 
plicant’s belief that he is entitled to redress. The 
affidavits accompanying the petition must comply 
with the requirements of the statute,*® and if an affi¬ 
davit is couched in the language of the statute, and 
is not disputed by the other party, and does not 
appear to the court to be a flagrant misrepresenta¬ 
tion, it ordinarily should be accepted for trial pur¬ 
poses.*®** 

The affidavit must contain a statement that the 
petitioner, because of his poverty, is unable to pre¬ 
pay costs or give security,*i but it has been held 
that an affidavit is sufficient which states that affiant 
cannot, because of his poverty, pay or give security 
for costs and still be able to provide himself and de¬ 
pendents with the necessities of life.*i** 

The affidavit should contain a statement by appel¬ 
lant that he believes he is entitled to the redress he 
seeks.** The nature of the appeal,**•* or the 
grounds on which the appeal is based** should be 
stated to enable the court to determine whether the 
appeal is of a meritorious character,**-* and the 


to be filed In forma pauperis, provid¬ 
ing affidavit is sufficient under stat¬ 
ute. and if court concludes there is no 
merit in alleged cause, and that com¬ 
plaint or petition does not present 
any substantial question worthy of 
consideration, cause may be promptly 
dismissed, and if notice of appeal is 
thereafter filed, district court should 
certify In writing that appeal is not 
taken in good faith. 

U.S.—U. S. ex rel. Morris v. Radio 
Station WENR, C.A.I11., 209 P.2d 
105. 

ITeoesslty for timely application 

One desiring to proceed on appeal 
In forma pauperis should promptly 
cause to be delivered to Judge of 
court who heard matter or in his ab¬ 
sence some other judge of the court, 
if there be such Judge, the applica¬ 
tion for leave so to proceed, with ac¬ 
companying affidavit, in order that 
any delay of the court in granting 
application may not prevent timely 
filing of notice of appeal. 

U.S.—Smith V. Johnston, C.C.A., 109 
P.2d 162. 

86,5 D.C.—Spruill v. Temple Baptist 
Church, 141 F.2d 137, 78 U.S.App.D. 
C. 824, certiorari denied 65 S.Ct. 

87. 323 U.S. 756. 89 L.Ed. 604—Wa¬ 
terman V. McMillan. 135 P.2d 807. 
77 U.S.App.D.C. 310, certiorari de¬ 
nied 64 S.Ct. 1160, 322 U.S. 748, 


88 L.Ed. 1580, rehearing denied 65 
S.Ct, 30, 323 U.S. 812, 89 L.Ed. 647. 

87. U.S.—Aylor v. U. S., C.A.Tex., 194 
F.2d 968—Smith v. Johnston, C.C. 
A., 109 F.2d 152. 

D.C.—Waterman v. McMillan. 135 P. 
2d 807, 77 U.S.App.D.C. 310, certio¬ 
rari denied 64 S.Ct. 1160, 322 U.S. 
749, 88 L.Ed. 1680, rehearing denied 
66 S.Ct. 30, 323 U.S. 812, 89 L.Ed. 
647. 

Appeal meritoriotis 

“Where the district court refuses 
permission to appeal In forma pauper¬ 
is, such permission may be sought 
here [court of appeals] upon a show¬ 
ing that the appeal is meritorious.” 
U.S.—^Application of Pierce, C.A.9, 
246 F.2d 902, 903. 

88. U.S.—Smith v. Johnston, C.C.A., 
109 F.2d 162. 

D.C.—^Waterm.an v. McMillan, 135 P. 
2d 807, 77 U.S.APP.D.C. 310, certio¬ 
rari denied 64 S.Ct. 1160, 322 U.S. 
749, 88 L.Ed. 1599, rehearing denied 
66 S.Ct. 30, 323 U.S. 812, 89 L.Ed. 
647. 

88.6 D.C.—^Waterman v. McMillan, 
supra. 

89. U.S.—Smith v. Johnston, C.C.A. 
109 P2d 152. 

D.C.—Waterman v. McMillan, 135 P. 
2d 807, 77 U.S.App,D.C. 310, certio¬ 
rari denied 64 S.Ct. 1160, 322 U.S. 
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749, 88 L.Ed. 1599, rehearing de¬ 
nied 65 S.Ct. 30, 323 U.S. 812, 89 
L.Ed. 647. 

90. U.S.—Johnson v. Nickoloff, C.C. 
A., 52 F.2d 1074. 

Austin V. U. S.. D.C.I11., 40 P 
Supp. 777. 

D.C.—McMillan v. Taylor, 160 F.2d 
217, 81 U.S-App.D.C. 249. 

90.5 U.S.—Adkins v. E. I. Du Pont 
De ISTcmours & Co., Okl., 69 S.Ct. 
85, 335 U.S. 331, 93 L.Ed. 43, 11 A. 
L.R.2d 599. 

91. U.S.—Volk V, B. F. Sturtevant 
Co.. Mass., 99 F. 532, 39 C.C.A. 646, 
affirmed 104 F. 276, 43 C.C.A. 627. 

91.5 U.S.—Adkins v. E. I. Du Pont 
De Nemours & Co., Okl., 69 S.Ct. 
85, 335 U.S. 331, 93 L.Ed. 43, 11 A. 
L.R.2d 699. 

92. U.S.—Carter v. Kurn, C.C.A., 120 
P.2d 261. 

92.5 U.S.—Beecher v. Leavenworth 
State Bank, C.A.Wash., 191 F.2d 
812. 

93. U.S.—Johnson v. Nickoloff. C.C. 
A., 52 P.2d 1074. 

Austin V. U. S.. D.C.I11., 40 P 
Supp. 777. 

93.6 D.C.—^Holland v. Capital Trans¬ 
it Co.. 184 P.2d 686, 87 U.S.App.D. 
C., 48, certiorari denied 71 S.Ct. 
1004, 341 U.S. 954, 96 LJSd. 1376. 
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required statements should be made with particu¬ 
larity and should not be of a conclusional charac¬ 
ter.® 3.10 The affidavit must also show the petitioner 
to be a citizen of the United States.®^ 

An instrument which does not purport to be an 
application for leave to appeal in forma pauperis 
may be considered by the court as being such an 
application,®4'5 and an application for leave to ap¬ 
peal in forma pauperis may as an alternative, re¬ 
quest an extension of time for the payment of 
costs.®4i® 

Ordinarily appellant will be granted an opportu¬ 
nity to correct a defective petition or affidavit,®^ 
but not where the record shows that the appeal is 
plainly without merit.®® One applying to the court 
of appeals for leave to proceed on appeal in forma 
pauperis after his application to the district court 
has been denied should allege that he has applied 
to the district court, that the application was there 
denied, and that the district court has not certified 
that the appeal is not taken in good faith.®^ 

Necessity of affidavit by all appellants. The de¬ 
cisions are not in complete agreement as to whether 
all persons who are appellants must execute the 
required affidavit as to inability to pay costs or fur¬ 


nish security therefor in order to obtain leave to 
prosecute the appeal in forma pauperis. A petition¬ 
er for leave to appeal in forma pauperis may not 
be denied a right of appeal because other persons 
who must be made appellants will neither give se¬ 
curity for costs nor sign an affidavit of poverty,®^*® 
and only those persons who do file the affidavit of 
poverty will be allowed to appeal under the in forma 
pauperis statute.®® However, a person who peti¬ 
tions for leave to appeal in forma pauperis and files 
the required affidavit of poverty is entitled to ap¬ 
pellate review, although other persons who normally 
would be included as appellants do not file an affi¬ 
davit of poverty and do not pay or secure their 
fair part of the costs.®®-® While it has been stated 
that where an appeal is prosecuted for the joint 
benefit of several persons, all persons directly inter¬ 
ested in the recovery must file an affidavit of pover¬ 
ty,®® it has also been indicated that if an appeal is 
being prosecuted for the joint benefit of several 
persons, and one files an affidavit of poverty, that 
person will be entitled to prosecute the appeal in 
forma pauperis, and the others who do not file such 
affidavit may be permitted to participate in the ap¬ 
peal by the payment of a proportionate part of the 
costs.®®-® It has been held that on an appeal by an 


Apparent that snhetontlal question is 
presented 

“It should be apparent from his 
application that some substantial 
question worthy of consideration is 
presented.” 

U.S.—Morris V. Igoe, C.A.7, 209 F.2d 
108, 109. 

«3.10 D.C.—^Holland v. Capital 
Transit Co., 184 F.2d 686, 87 XJ.S. 
App.D.C. 48, certiorari denied 71 S. 
Ct. 1004, 341 U.S. 954, 95 L.Ed. 
1376. 

P4. U.S.—De Maurez v. Swope, C.C. 
A.Wash., 100 F.2d 630. 

Volk V. B. F. Sturtevant Co., 
Mass., 99 P. 532. 39 C.C.A. 646, af¬ 
firmed 104 F. 276, 43 C.C.A. 627. 
94.5 Petition for mandamus 
D.C.^—Jordan v. U. S. District Court 
for District of Columbia, 233 P.2d 
362, 98 U.S.App.D.C. 160, vacated 
on other grounds 77 S.Ct. 161, 362 
U.S. 904, 1 L.Ed.2d 114. 

94.10 Addressed to discretion of 
court 

A petition for extension of time 
within which to pay costs of appeal 
and to file typewritten, in place of 
printed, abstracts of briefs, is ad¬ 
dressed to the discretion of the court 
of appeals and also depends on the 
good faith of petitioner. 

U.S.—In re Garrett & Co., C.C.A., 184 
P.2d 227. 

95. U.S.—Dambert v. Central Bank 
of Oakland, C.C.A.Cal., 86 F.2d 961. 


certiorari denied 57 S.Ct. 486, 300 
U.S. 658, 81 L.Ed. 867— Boggan v. 
Provident Life & Accident Ins. Co. 
of Chattanooga, Tenn., C.C.A.Ala., 
79 F.2d 721. 

Denial of application without prejn. 
dice 

Where application to court of ap¬ 
peals for permission to appeal in 
forma pauperis was denied because 
of improper affidavit, order denying 
permission was without prejudice to 
filing of proper affidavit. 

U.S.—Beecher v. Leavenworth State 
Bank, C.A.Wash., 191 F.2d 812. 

ITnreasonable estimate as to costs 

Where affidavits in support of mo¬ 
tion for leave to appeal in forma 
pauperis were not couched in the 
language of the statute but were 
based on estimate that costs would 
be four thousand dollars and inabil¬ 
ity to pay or secure such sum the 
court was Justified in looking further 
into the matter of costs and if the 
e.stimate was unwarranted in requir¬ 
ing affidavits made on a more reason¬ 
able estimate. 

U.S.—Adkins v. B. I. Du Pont De 
Nemours & Co., Okl., 69 S.Ct. 85, 
336 U.S. 331, 93 L.Ed. 43, 11 A.L.R. 
2d 599. 

96. U.S.—Boggan v. Provident Life 
& Accident Ins. Co. of Chattanooga, 
Tenn., C.C.A.Ala., 79 F.2d 721. 

97. U.S.—Bayless v. Johnston, C.C. 
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A., 127 F.2d 631—Smith v. John¬ 
ston, C.C.A., 109 F.2d 152. 

D.C.—^Waterman v. McMillan, 136 F. 
2d 807, 77 U.S.App.D.C. 310, cer¬ 
tiorari denied 64 S.Ct. 1160, 322 U. 
S. 749, 88 L.Ed. 1599, rehearing de¬ 
nied 65 S.Ct. 30, 323 U.S. 812, 89 
L.Ed. 647. 

97.5 Different interpretation of stat¬ 
ute might wholly deprive one of sev¬ 
eral litigants of a right of appeal 
even though he had a meritorious 
case and even though his poverty 
made it impossible for him to pay or 
give security for costs. 

U.S.—Adkins v, E. I. Du Pont De Ne¬ 
mours & Co., Okl., 69 S.Ct. 85, 336 
U.S. 331, 93 L.Ed. 43, 11 A.L.R.2d 
699. 

98. U.S.—Fuller v. Montague, C.C. 
Tenn., 63 F. 206. 

98.5 U.S.—Adkins V. E. I. Du Pont 
De Nemours & Co., Okl., 69 S.Ct. 
85. 335 U.S. 331, 93 L.Ed. 43, 11 
A.L.R.2d 699. 

99. U.S.—Carter v. Kurn, C.C.A., 120 
F.2d 261—Boggan v. Provident Life 
& Accident Ins. Co. of Chattanooga, 
Tenn., C.C.AA.la., 79 F.2d 721— 
Chetkovich v. U. S., C.C.A., 47 F.2d 
894. 

Roche V. New Hampshire Nat. 
Bank, D.C.N.H., 97 F.Supp. 61. 

99A U.S.—^Adkins V. E. I. Du Pont 
De Nemours & Co., Okl., 69 S.Ct. 
85. 336 U.S. 331, 93 L.Ed. 43, 11 
A.L.R.2d 699. 
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administrator the affidavits must show that neither 
the estate nor the beneficiaries arc able to prepay 
or secure the costs,^ and that an affidavit by the 
administrator alone that neither he personally nor as 
such administrator, nor any of the beneficiaries, 
are financially able to pay the cost of appeal or to 
give security therefor is insufficient.^ 

Where an appellant petitions for leave to appeal in 
forma pauperis and files the required affidavit of 
poverty, and it is shown that appellant’s attorney 
is employed on a contingent fee basis, the in forma 
pauperis statute does not require that the attorney 
also execute the required affidavit of poverty in 
order to have the appeal prosecuted in forma 
pauperis,3 although in some of the decisions it had 
been held that the attorney must do so.'* 

§ 293(24).-Allowance 

When an application is made to a court for leave to 
prosecute an appeal in forma pauperis, that court is re> 
quired to exercise discretion in determining whether the 
application will be granted or denied. 

The court to which an application is made for 
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leave to prosecute an appeal in forma pauperis has 
the duty of exercising judicial discretion in deter¬ 
mining whether permission should be granted oi 
denied.5 Where the trial court certifies that the 
grounds for appeal are frivolous, or arc without 
merit, or that, in its opinion, the appeal is not taken 
in good faith, such certification carries great 
weight,^*^ and must be given effect, at least to the 
extent of being accepted by the appellate court as 
controlling, in the absence of some showing that the 
certification was made without warrant or was itscl f 
not made in good faith.^ io Thus, when such a 
certification has been made by the district court, 
the court of appeals generally has no authority to 
allow the appeal to be prosecuted in forma pauperis,^ 
and usually the court of appeals will deny the ap¬ 
plication therefor.7 Such certification, however, is 
not final and conclusive,'^-^ and if the district court 
is guilty of an abuse of discretion in certifying 
that an appeal is not taken in good faith, the court 
of appeals may set aside the erroneous certification 
and allow the appeal to be prosecuted in forma 
pauperis, '^•10 unless the issues raised on appeal are 


1 . U.S.—Boggan v. Provident Life & 
Accident Ins, Co. of Chattanooga. 
Tenn., C.C.A.Ala., 79 F.2d 721. 

Reed v. Pennsylvania Co., C.C.A., 
111 F. 714. 

2. U.S.—Carter v. Kurn, C.C.A., 120 
F.2d 261. 

3. U.S.—Adkins v. E. I. Du Pont De 
Nemours & Co., Okl,, 69 S.Ct. 85, 

335 U.S. 331, 93 L.Ed. 43, 11 A.L.R. 
2d 599. 

Quittner v. Motion Picture Pro¬ 
ducers & Distributors of America, 
C.C.A.N.Y., 70 F.2d 331. 

Sejeck v. Singer Mfg. Co., D.C. 
N.J., 113 F.Supp. 281. 

U. S. V. Call, C.C.A.Fla., 287 F. 
520. 

4. U.S.—Chetkovich v. U. S., C.C.A., 
47 F.2d 894. 

U. S. ex rel. Randolph v. Ross, C. 
C.A., 298 F. 64, 33 A.D.R. 728. 

B. U.S.—^Kinney v. Plymouth Rock 
Squab Co., Mass., 3.5 S.Ct. 236, 236 
U.S. 43, 59 L.Ed. 457. 

Application of Pierce, C.A.9, 246 
F.2d 902—Kirby v. Swope, C.A.9. 
218 F.2d 814—Millslagle V. Olson, 
C.C.A.Neb., 130 F.2d 212. 

Williams v. McCulley, D.C.La., 
131 F.Supp. 162. 

Umited Judicial dlsorctioa 
U.S.—Adkins v. E. I. Du Pont De 
Nemours & Co., Okl., 69 S.Ct. 85, 

336 U.S. 331, 98 L.Ed. 43, 11 A.L. 
R.2d 599. 

IPaUure of petitionor to appear for 
auostloaiuff 

It was within allowable discretion 
ef trial Judge to deny motion for ap¬ 


peal in forma pauperis where trial 
judge specified that appellant ap-' 
pear before him and be qucstioiiod 
concerning hi.s linanci.al condition and 
appellant failed to appear. 

U.S.—Ross V. T. C. Bateson Const. 
Co., C.A.Ala., 270 F.2d 796. 

5.5 U.S.—John V. Gibson, C.A.Cal., 
270 F.2d 36. 

6.10 U.S.—Johnson v. Hunter, C.C. 

A.Kan., 144 P.2d .565. 

D.C.—Jordan v. U. S. District Court 
for District of Columbia, 233 F.2d 
362, 98 U.S.APP.D.C. 160, vacated 
on other grounds 77 S.Ct. 151, 352 
U.S. 904, 1 L.Ed.2d 114—Asklns v. 
Overholser, 170 F.2d 816, 83 U.S. 
App.D.C. 248—^Dorsey v. Gill, 148 
F.2d 867, 80 U.S.App.D.C. 9. certio¬ 
rari denied 66 S.Ct. 1580, 325 U.S. 
890, 89 L.Ed. 2003—Spruill v. Tem¬ 
ple Bapti.st Church. 141 F.2d 137, 
78 U.S.App.D.C. 324, certiorari de¬ 
nied 65 S.Ct. 87. 323 U.S. 765, 89 
L.Ed. 604—^Waterman v. McMillan, 
135 F.2d 807, 77 U.S.App.D.C. 310, 
certiorari denied 64 S.Ct. 1160, 322 
U.S. 749, 88 L.Ed. 1599, rehearing 
denied 65 S.Ct. 30, 323 U.S. 812, 89 
L.Ed. 647. 

6. U.S.—^Application of Pierce, C.A. 
9, 246 P.2d 902—BarkeiJ v. Ford 
Motor Co., C.A.Cal., 230 P.2d 729— 
Kirby v. Swoop, C.A.9, 218 F.3d 
814—^Application of Marion, C.A. 
Nev., 178 F.2d 401—Bates v. John¬ 
ston, C.C.A.Cal., 138 P.2d 160—Bat¬ 
son V. Squier, C.C.A.Wash., 138 F. 
2d 160—Aninos v, Maguire, C.C.A. 
Mich., 127 F.2d 817—Holiday v. 
Johnston, C.C.A.Cal., 128 F.2d 867 

982 


—Smith V. Johnston, C.C.A., 109 F. 
2d 152—Waley v. Johnston, C.C.A. 
Cal., 104 F.2d 760—Brown v. John¬ 
ston, C.C.A.Cal., 99 F.2d 760—Stan¬ 
ley V. Swope, C.C.A., 99 P.2d 308. 
D.C.—Jordan v. U. S. District Court 
for District of Columbia, 233 F.2d 
362, 98 U.S.App.D.C. 160, vacated 
on other grounds 77 S.Ct. 151, 352 

U. S. 904. 1 l..Ed.2d 114—Dorsoy v. 
Gill, 148 P.2d 857, 80 U.S.App.D.C. 
9, certiorari denied 65 S.Ct. 15SO. 
325 U.S. 890, 89 L.Ed. 2003. 

7. U.S.—Crawford v. GajewskI, C.A. 
Mich., 261 F.2d 301—Garri.son v. 
JohD.stqn, C.C.A.Cal., 129 F.2d 318 
—Parker v. Johnston, C.C.A., 109 
P.2d 157—Smith v. Johnston. C.C. 
A., 109 P.2d 152—Stanley v. Swope. 
C.C.A., 99 F.2d 308—In re Rolfe, C. 

C. A.Wash., 97 P.2d 338—In re 
Wragg, C.C.A.Ala.. 95 P.2d 252, cer¬ 
tiorari denied 69 S.Ct. 80, 306 U.S. 
596, 83 L.Ed. 377. 

D.C.—McMillan v. Taylor, 160 F.2d 
217, 81 U.S.App.D.C. 249—Dorsey 

V. Gill. 148 F.2d 867, 80 U.S.App. 

D. C. 9. certiorari denied 66 S.Ct. 
1580, 325 U.S. 890, 89 L.Ed. 200.3— 
Spruill V. Temple Baptist Church, 
141 F.2d 137, 78 U.S.App.D.C. 324. 
certiorari denied 65 S.Ct. 87, 323 
U.S. 755, 89 L.Ed. 604. 

7.S U.S.—John V. Gibson, C.A.Cal.. 
270 F.2d 36. 

Does not foxsolose all appellate re- 
view 

U.S.—Johnson v. Hunter, C.C.A.Kan., 
144 F.2d 565. 

7.10 U.S.—^Application of Pierce, C, 
A.9. 246 F.2d 902. 
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•SO frivolous that the appeal would be dismissed in 
the case of a nonindigent litigant 

A certificate by the trial court that the appeal is 
not taken in good faith is not a repudiation of an 
earlier order made by the trial court permitting the 
action to be prosecuted in the trial court in forma 
Xjauperis,^*20 and the allowance by the trial court 
•of an appeal in forma pauperis is not the equivalent 
of a certificate of probable cause and it is entirely 
:separate from the allowance of an appeal.* 

§ 293(25). —— Requisites and Sufficiency 

A bond for costs on appeal must conform With thd 
requirements of the Federal Rules of Civil Procedure. 

Rule 73 (c) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., contains provisions as to the 
.amount, the sureties, and the approval of the bond 
that is required for costs on appeal, and provides 
that an appellee may raise objections to the form 
of the bond or the sufficiency of the surety. The 
bond on appeal must so correctly describe or refer 
to the judgment, order, or decree as to identify it as 
the one from which the appeal is taken; otherwise 
it will be insufficient.* The bond need not be signed 
by all of several appellants if good and sufficient se¬ 
curity is taken and no disadvantage to the appellee 
is shown.i* The fact that an appeal bond signed 
by an administrator is not accompanied by any 
authority from the probate court does not require a 
■dismissal of the appeal.^^ 

Stifficiency of sureties and conditions. The Fed¬ 
eral Rules of Civil Procedure, Rule 73 (c), 28 U. 
S.C.A., require that the bond on appeal shall have 
sufficient surety and shall be conditioned to secure 
the payment of costs if the appeal is dismissed or 


the judgment affirmed, or of such costs as the ap¬ 
pellate court may award if the judgment is modified. 
Under former practice it was also required that 
the surety be responsible and reliable^^ and that 
the bond be conditioned to answer all costs if ap¬ 
pellant fails to make his plea good.^* 

Time of filing. Rule 73 (c) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., provides that a 
bond, if required, shall be filed with the notice of 
appeal, and if a bond is not timely filed the appeal 
may be dismissed.^* ® 

Rule 73 (c) provides that if a bond is hot filed 
within the time specified, or is insufficient, and 
if the action is not yet docketed with the appellate 
court, a bond may be filed at such time before 
the action is so docketed as may be fixed by the 
district court, but after the action is so docketed, 
application for leave to file a bond may be made 
only in the appellate court. The failure to file an 
appeal bond at the time the notice of appeal is filed 
does not necessarily render the appeal invalid 
if the action is not docketed with the appellate court 
there may a later filing of the bond, and this may 
be at such time before the action is so docketed as 
is fixed by the district court.^*-^^ After the action 
is docketed with the appellate court, an application 
for leave to file the bond may be made only in the 
appellate court,^*-** and it is discretionary with 
the court whether such application will be grant¬ 
ed 13.25 

Under former practice it was held that the court 
could permit a bond to be filed subsequent to the 
taking of the appeal!^ at any time before it passed 
on the motion to dismiss,!^ although where the ap¬ 
peal was taken in open court and the bond was not 


7.15 U.S.—John v. Gibson, C.A.Cal., 
270 F.2d 36. 

7.20 D.C.—Spruill v. Temple Baptist 
Church, 141 F.2d 137, 78 U.S.App. 
D.C. 324, certiorari denied 65 S.Ct. 
87, 323 U.S. 755, 89 L.Ed. 604. 

8. U.S.—^Millslagle V. Olson, C.C.A. 
Neb., 130 F.2d 212. 

8. U.S.—Benjamin v. Hart, D.C.N. 
T., 8 F.Cas.No.1,302, 4 Ben. 454. 

10. U.S.—St. Marie v. U. S., C.C.A. 
Cal., 108 F.2d 876, certiorari de¬ 
nied 61 S.Ct. 35, 311 U.S. 652, 85 L. 
Ed. 417. 

Kinsr V. Thompson, Ohio, 110 F. 
818, 49 C.C.A. 59. 

However, it has also been held that 
where a reasonable doubt is raised 
as to the genuineness of the signa¬ 
ture of two appellants on an appeal 
bond, the Justice to whom the bond 


is presented for approval has the 
right to refuse to approve it. 

D.C.—U. S. V. Cox, 14 App.D.C. 368. 

11. U.S.—Baten v. Kirby Lumber 
Corporation, C.C.A.Tex., 103 F.2d 
272. 

12. U.S.—Hobson v. Johnson, C.C. 
Ill., 12 F.Cas.No.6,563, 4 Biss. 505. 

13. U.S.—^Peace River Phosphate Co. 
V. Edwards, Fla., 70 F. 728, 17 C.C. 
A. 358. 

13.5 U.S.—Hargraves V. Bowden, C. 
A.Cal., 217 F.2d 838. 

13.10 U.S.—MacNeil Bros. Co. v. 

State Realty Co. of Boston, C.A. 
Mass., 262 F.2d 364. 

13.16 U.S.—MacNeil Bros. Co. v. 

State Realty Co. of Boston, supra. 

13.20 U.S.—MacNeil Bros. Co. v. 

State Realty Co. of Boston, supra. 
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13.25 Denial because of past expe¬ 
rience 

U.S.—^MacNeil Bros. Co. v. State Real¬ 
ty Co. of Boston, supra. 

14. U.S.—Herr v. St. Louis & S. F. 
R. Co., Miss., 174 F. 938, 98 C.C.A. 
650—^Wickelman v. A. B. Dick Co., 
N.Y., 85 F. 861, 29 C.C.A. 436— 
Schenck v. Diamond Match Co., Pa., 
73 F. 22, 19 C.C.A. 352. 

Appeal from district court for Alaska 
Omission to give a bond at the 
time of taking an appeal from the 
district court for the district of Alas¬ 
ka is not ground for dismissal pro¬ 
vided the bond is filed within a rea¬ 
sonable time thereafter. 

U.S.—Corcoran v. Kostrometinoff, 
Alaska. 164 F. 686, 91 C.C.A. 619, 21 
L.R.A.,N.S., 399. 

15 , U.S.—In re Cannon, C.C.A.Ind., 
31 F.2d 388—Fisher Hydraulic 
Stone & Machinery Co. v. Warner, 
N.Y., 233 F. 627, 147 CCA. 418. 
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presented within the prescribed time it was held 
that the appeal must be dismissed.^® 

Amount, In accordance with Federal Rules of 
Civil Procedure, Rule 73 (c), 28 U.S.C.A., the bond 
when required by law shall be in the sum of two 
hundred and fifty dollars unless the court fixes a 
different amount. Under former practice in some 
circuits the fixing of the amount of the appeal bond 
in each case was a matter within the discretion of 
the court,although the court could not require a 
bond for an unreasonable amount.^ ^ 

Approval, Under Federal Rules of Civil Pro¬ 
cedure, Rule 73 (c), 28 U.S.C.A., if a bond on ap¬ 
peal in the sum of two hundred and fifty dollars is 
given, no approval thereof by the court is neces¬ 
sary. 

§ 293(26). — Effect of Defects; Amend¬ 
ments and New or Additional 
Bonds 

While an appeal may be dismissed if the bond for 
costs on appeal is defective, a defect in the bond does not 
affect the Jurisdiction of the court. 

Under Rule 73 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., an appeal may be dismissed 
because the appeal bond is insufficient or defcc- 
tive.i^'5® 

Defects in the form or substance of an appeal 
bond do not deprive the appellate court of juris¬ 
diction under Federal Rules of Civil Procedure, 
Rule 73 (a), 28 U.S.C.A., which provide that failure 


of the appellant to take any of the further steps 
subsequent to the notice of appeal does not affect the 
validity of the appeal. Under the former practice 
it was also held that such defects were not jurisdic- 
tional,20 and the court could permit them to be cured 
by amendment or by filing a new bond.-^ On the 
theory that the district court does have jurisdiction 
of the matter until the appeal is docketed in the 
appellate court,2i-5 when an appeal has been taken 
and until it is docketed in the court of appeals, a 
motion to increase the bond on appeal may be en¬ 
tertained and determined by the district court 
but after the appeal is docketed in the court of ap¬ 
peals the district court cannot entertain such a mo- 
tion,2i i5 Prior to the adoption of the Federal Rules 
of Civil Procedure it was held that after transfer 
of the cause, jurisdiction to increase the amount of 
the bond-- or to permit an amendment or the filing 
of a new bond^s was vested in the circuit court of 
appeals and not in the district court. 

§ 293(27). Service of Notice of Appeal 

a. Service of notice of appeal 

b. Writ of error 

a. Service of Notice of Appeal 

The clerk notifies the parties to the Judoment, other 
than the appellants, that a notice of appeal has been 
filed. 

Rule 73 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that notification of 
the filing of the notice of appeal is to be given by 


16. U.S.—Cox & Carpenter v. Little, 
C.C.A.Mlss., 53 F.2d 84—Jackson 
V. Norris, C.C.A.Tex., 37 F.2d Bll. 

17. U.S.—Phillips V. Governor & Co, 
of Adventurers of England Trad¬ 
ing Into Hudson’s Bay, C.C.A.Nev., 
79 F.2d 971. 

▲mouat of bond held aafflclent 

U.S.—M. & M. Transp. Co. v. Coch¬ 
ran. C.C.A.R.I., 100 F.2d 207—Phil¬ 
lips V. Governor & Co. of Adven¬ 
turers of England Trading into 
Hudson’s Bay. C.C.A.Nev., 79 F.2d 
971. 

Wheeling Bridge & Terminal R. 
Co. v. Cochran, W.Va., 68 P. 141, 15 
C.C.A. 321. 

18. U.S.—Lewis v. Holmes, Ill., 194 
F. 842, 116 C.C.A. 408. 

19. Deolsions nndsr former practice 

(1) It is not necessary that the 
same judge who signed the citation 
approve the appeal bond. 
tJ.B.—^Brown v. Northwestern Mut. 
Life Ins. Co., Neb., 119 F. 148, 55 
C.C.A. 664. 


(2) An approval by the clerk is 
insuffleient. 

U.S.—Chicago Dollar Directory Co. v. 
Chicago Directory Co., Ill., 65 F. 
463, 13 C.C.A. 8, appeal overruled 
66 F. 977, 14 C.C.A. 213—Freeman 
V. Clay, Miss., 48 F. 849, 1 C.C.A. 
115, affirmed 52 F. 1, 2 C.C.A. 587. 

19.50 U.S.—MacNeil Bros. Co. v. Co¬ 
hen, C.A.Mass., 264 P.2d 190—^Mac- 
Nell Bros. Co. v. State Realty Co. 
of Boston. C.A.Mass., 262 F.2d 864. 

20. U.S,—Smythe v. New Orleans 
Land Co., La., 184 P. 892, 107 C. 
C.A. 214—La Conner Trading & 
Transportation Co. v, Widmer, 
Wash., 136 P. 177, 69 C.C.A. 193. 

Waiver 

An appellee may waive the omis¬ 
sion of the appeal bond to run to him 
as appellee. 

U.S.—Norrie v. Lohman, C.C.A.N.Y., 
16 F.2d 355. 

21. U.S.—^Farmers* Loan & Trust Co. 
v. Chicago & N, P. R. Co., 73 F. 
314, 19 C.C.A. 477, appeal dismissed 
84 P. 1017, 28 C.C.A. 681—Chicago 
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Dollar Directory Co. v. Chicago Di¬ 
rectory Co., Ill., 65 P. 463, 13 C.C. 
A.8, appeal overruled 66 P. 977 14 
C.C.A. 213. 

3 C.J. p 1186 note 37. 

Defects as to parties 
U.S.—Blatter v. New Orleans Water 
Supply Co., La., 160 F. 389. 87 C.C. 
A. 341—Swift V. Kortrccht, Tenn.. 
110 P. 328, 49 C.C.A. 68, 112 F. 709. 
50 C.C.A. 429. 

3 C.J. p 1188 note 48. 

Defects as to sureties 
U.S.—^National Harrow Co. v. Ilench, 
C.C.Pa., 81 F. 926. 

21.5 U.S.—Speed v. Transamerica 
Corp., D.C.Del., 18 F.R.D. 492. 

21.10 U.S.—Speed v, Transamerica 
Corp., supra. 

81.15 U.S.—Shiffler v. Pennsylvania 
R. Co., D.C.Pa., 8 F.R.D. 817. 

88 . U.S.—Clarke v. Eureka County 
Bank, C.C.Nev., 131 P. 146. 

83. U.S.—^Morrin v. Lawler, C.C.N. 

Y., 91 F. 693. 

8 C.J. p 1194 note 98. 
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the clerk by mailing copies thereof to all the parties 
to the judgment other than the party or parties 
taking the appeal, but his failure so to do does not 
affect the validity of the appeal.23.50 Notification 
thus made is sufficient notwithstanding the death of 
the party or attorney before service is made.23.65 
Accordingly, if the party who would be the appellee 
dies after the entry of judgment and before notice 
of appeal is filed, and a timely notice of appeal is 
given, as discussed supra § 293(5), the death of the 
party or his attorney will not prevent a valid notifi¬ 
cation of the appeal from being given.23.60 

Decisions prior to Federal Rules of Civil Proce- 
dure. In decisions prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure it was held that no¬ 
tice of appeal, citation, summons, or other process 
was required to be served in accordance with the 
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applicable rules of court,24 except where the appeal 
was allowed or taken in open court,26 but service of 
the process or notice was not essential to the juris¬ 
diction of the appellate court, and omission thereof 
or defects therein would not cause dismissal if the 
appellee had actual notice and was not prejudiced 
thereby.26 The fact that citation was not issued or 
served within the time prescribed by rule of court 
or within the time limited for taking the appeal did 
not defeat the jurisdiction of the appellate court or 
necessarily constitute ground for dismissal,27 and 
the court might allow a citation to issue or service 
to be made after such time on a showing of a suf¬ 
ficient excuse for the delay,28 unless the appeal as 
taken was of no efifect.23 All parties to the judg¬ 
ment, order, or decree below, whose interests might 
be adversely affected by the result of the appeal or 
proceeding in error, or persons legally representing 


23.50 U.S.—Maloney v. Spencer, C.A. 
Or., 170 F.2d 231. 

23.55 U.S.—Maloney v. Spencer, su¬ 
pra. 

23.60 U.S.—Maloney v. Spencer, su¬ 
pra. 

24. U.S.—Pueblo De Taos v. Archu¬ 
leta, C.C.A.N.M., 64 F.2d 807. 

Mason v. Ervine, C.C.La., 27 F. 
240—The City of Lincoln, C.C.La., 
19 F, 460. 

3 C.J. p 1202 note 62, p 1204 note 76, 
p 1212 note 60. 

25. U.S.—Mitchell v. Lay, C.C.A. 
Cal., 48 F.2d 79, certiorari denied 
Lay V. Mitchell. 61 S.Ct. 656, 283 

U. S. 804, 76 L.Ed. 1469—Prince v. 
McLaughlin, C.C.A.Maas., 16 F.2d 
886, certiorari denied McLaughlin 

V. Prince, 47 S.Ct. 658, 274 U.S. 746, 

71 L.Ed. 1327, and 47 S.Ct. 763, 71 
L.Ed. 1341—Norrie v. Lohman, C. 
C.A.N.Y., 16 F.2d 356 — Sumpter 

liUmber Co. v. Sound Timber Co., 
Wash., 257 F. 408, 168 C.C.A. 448— 
Edwards v. Bodkin, Cal., 249 F. 562, 
161 C.C.A. 488. 

8 C.J. p 1204 note 74. 

Persons not before court 

llule that, where appeal is taken 
In term time in open court, service 
of citation is unnecessary does not 
apply where defendants had not ap¬ 
peared or been served with process. 
U.S. —Pueblo De Taos v. Archuleta, 
C.C.A.N.M., 64 P.2d 807. 

26. U.S.—In re McCulloch, C.C.A. 
Ind., 100 F.2d 939—Robertson v. 
Morganton Full Fashioned Hosiery 
Co.. C.C.A.N.C., 95 F.2d 780—Mary¬ 
land Casualty Co. v. Kern County, 
C.C.A.Cal., 83 F.2d 774—The Fram- 
lington Court, C.C.A.Tex., 69 F.2d 
200, certiorari denied United Brit¬ 
ish S. S. Co. V. Newfoundland Ex¬ 
port & Shipping Co., 64 S.Ct. 860, 
294 U.S. 661, 78 L.Ed. 1600—Osage 


Oil & Hedning Co. v. Mulber Oil 
Co., C.C.A.Okl., 38 F.2d 396—Wein¬ 
stein V. Black Diamond S. S. Cor¬ 
poration, C.C.A.N.Y., 31 F.2d 519— 
Hunn V. l.,ewls. C.C.A.Iowa, 25 F. 
2d 271—Toledo Metal Wheel Co. v. 
Foyer Bros. & Co., Ohio, 223 F. 360, 
138 C.C.A. 612—Freeman v. Clay, 
Miss.. 48 F. 849, 1 C.C.A. 116. 

3 C.J. p 1239 note 69. 

Purpose of citation on appeal is to 
give notice to the appellee. 

U.S.—Martin v. National Surety Co., 
C.C.A.Mo., 85 F.2d 135, aillrmed 67 
S.Ct. 531, 300 U.S. 688, 81 L.Ed. 822 
—The Framlington Court, C.C.A. 
Tex., 69 F.2d 300, certiorari denied 
United British S. S. Co. v. New¬ 
foundland Export & Shipping Co., 
64 S.Ct. 860, 294 U.S. 661, 78 L.Ed. 
1500—Mitchell v. Lay, C.C.A.Cal., 
48 F.2d 79, certiorari denied Lay 
V. Mitchell, 51 S.Ct. 666, 283 U.S. 
864, 75 L.Ed. 1469—Rederlaktiebol- 
aget Amie v. Universal Transp. 
Co., C.C.A.N.Y., 245 F. 282. 

Citation of cross appellee, already 
in court as appellant invoking its ju¬ 
risdiction, may be waived, not being 
jurisdictional. 

U.S.—Tallas.see Power Co. v. Clark, 
C.C.A,Tenn., 77 F.2d 601. 

Error in return day 

An error in setting out the return 
day of the citation or summons is 
not a fatal defect. 

U.S. —Nome & Sinook Co. v. Ames 
Mercantile Co., Alaska, 187 F. 928, 
109 C.C.A. 650—Love v. Busch, Tex., 
142 F. 429, 73 C.C.A. 645—Farmers’ 
L. & T, Co. V. Chicago & N. P. R. 
Co., Ill., 73 F. 314, 19 C.C.A. 477, 
appeal dismissed 84 F. 1017, 28 C. 
C.A. 681. 

Amendments and additional process 

(1) On a proper and timely appli¬ 
cation to the court, amendments will 
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be allowed, or a new or alias cita¬ 
tion or other process granted. 

U.S.—Nome & Sinook Co. v. Ames 
Mercantile Co., Alaska, 187 F. 928. 
109 C.C.A. 650. 

3 C.J. p 1216 note 84. 

(2) Where all necessary parties to 
the appeal were not served with a 
citation, the circuit court of appeals 
had discretion to authorize Issuance 
of citation to them. 

U.S.—In re Knox-Powell-Stockton 
Co., C.C.A.Cal., 97 P.2d 61. 

27. U.S.—In re New York Investors, 
C.C.A.N.Y., 79 F.2d 179, certiorari 
denied Endelman v. Reconstruction 
Finance Corporation, 56 S.Ct. 308, 
296 U.S. 649, 80 L.Ed. 462—U. S. 
V. Hairston, C.C.A.Ark., 66 F.2d 825 
—Mitchell V. Lay, C.C.A.Cal., 48 F. 
2d 79, certiorari denied Lay v. 
Mitchell, 61 S.Ct. 666, 283 U.S. 864, 
76 L.Ed. 1469—Hart v. Wlltsee, C. 
C.A.Mass., 16 F.2d 838, 19 F.2d 903, 
certiorari denied Wiitsee v. Hart, 
48 S.Ct. 119, 276 U.S. 669, 72 L.Ed. 
426. 

Issuance before second term 

Citation need not be issued sixty 
days before the second term after the 
appeal is taken where this is not re¬ 
quired by the court rules. 

U.S.—Farmers’ Sav. Bank of Grimes, 
Iowa, V. Allen, C.C.A.Iowa, 41 F.2d 
208. 

28. U.S.—Mitchell v. Lay, C.C.A.Cal., 
48 F.2d 79, certiorari denied Lay 
V. Mitchell, 61 S.Ct. 666, 283 U.S. 
864, 75 L.Ed. 1469—Berliner Gram¬ 
ophone Co. V. Seaman, Va., 108 P- 
714, 47 C.C.A. 630. 

3 C.J. p 1211 note 44, p 1213 note 67, 

29. U.S.—Pueblo De Taos v. Archu¬ 
leta. C.C.A.N.M., 64 F.2d 807. 

Kidder v. Fidelity Insurance, 
Trust & Safe-Deposit Co., Ill., 105 
F. 821. 44 C.C.A. 693. 
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them, should have been served.^® On the other 
hand, citation or notice need have been served only 
on those parties whose interests were affected by the 
judgment, order, or decree appealed from,3l and if 
the parties interested were very numerous, notice to 
a few of each class, who appeared in good faith in 
defense of the interests of that class, would be 
deemed sufficient.^^ 7 ^^ citation or other process 
should, as a general rule, have been served on ap¬ 
pellee or on his attorney,33 and service made on the 
attorney was sufficient,^^ but it might also have been 
served on a trustee appointed by the court for non¬ 
residents who had no attorney of record if such 
method of service was not shown to be ineffectual 
or prejudicial.35 A party entitled to join in an ap¬ 
peal might do so by entering a voluntary appearance 
in the federal court after the appeal had been per¬ 
fected therein without giving notice to the opposite 
party or to the lower court.36 

b. Writ of Error 

The writ of error has been abolished In the federal 
courts. 

Writs of error in the federal courts were abolished 


by the Act of January 31, 1928, c. 14 § 1, which 
provided that the writ of error was abolished in civil 
and criminal cases, and further provided that all 
relief which heretofore could be obtained by writ 
of error shall hereafter be obtainable by appeal.3*^ 
This provision was omitted as obsolete when the Ju¬ 
dicial Code was revised in 1948, and was repealed' 
by the Act of June 25, 1948, c. 646 § 39, 62 Stat. 992.. 

§ 293(28). Entry or Docketing 

An appeal must be docketed with the court of ap¬ 
peals within the time prescribed by the Federal Rules of 
Civil Procedure, although the district court may grant an 
extension of time. 

Rule 73 (g) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that an appeal shall be 
docketed with the court of appeals within forty days 
from the date of filing the notice of appeal, but the 
district court may extend the time for doclceting an 
appeal. The failure of appellant to docket the ap¬ 
peal within forty days from the date of notice of 
appeal is subject to such action as the court of ap¬ 
peals may, in its discretion, take.38 Where the fail¬ 
ure to docket the appeal within the prescribed lime 
is due to inexcusable neglect, the appeal is properly 


30. U.S.—^Browning v. Boswell, Va., 
209 F. 788, 126 C.C.A. 512—Gray 
V. Grand Forks Mercantile Co., N. 
D., 138 F. 344, 70 C.C.A. 634—Boyd 
V. Stuttgart & A. R. Co., Ark., 84 
F. 9, 28 C.C.A. 262. 

3 C.J. p 1212 note 62. 

31. U.S.—Jackson v. McWilli.*ims 
Dredging Co., C.C.A.La., 76 F.2d 
796. 

3 C.J. p 1213 note 64, p 1217 note 3. 
Sorsty oa bond or uadertaking 

A mere surety on a bond or under¬ 
taking is not entitled to notice of 
appeal as a party to the action when 
he will not be affected by the further 
proceedings. 

U.S.—The Pramlington Court, C.C.A. 
Tex., 69 F.2d 300, certiorari denied 
United British S. S. Co. v. New¬ 
foundland Export & Shipping Co,, 
64 S.Ct. 860, 292 U.S. 651, 78 L.Ed. 
1500. 

32. U.S.—Kidder v. Fidelity Insur¬ 
ance Trust & Safe-Deposit Co., Ill., 
104 P. 821, 44 C.C.A. 693. 

33. U.S.—Martin v. Burford, Alaska, 
176 P. 654, 100 C.C.A. 159. 

3 C.J. p 1214 note 73. 

34k. U.S.—^Martin v. Burford, supra. 
Andrews v. National Foundry & 
Pipe Works, Wis., 77 F. 774, 23 
C.C.A. 454. 36 L.R.A. 153. certiorari 
denied 17 S.Ct. 996, 166 U.S. 721, 41 
KEd. 1188. 

Attoraeys ia ■pedal appearaace 

Counsel specially appearing to 
move to Quash service of process 
must be deemed defendant’s agents. 


on whom citation can be served on 
appeal from an order granting mo¬ 
tion. 

U.S.—Henderson v. Richardson Co., C. 
C.A.W,Va., 25 P.2d 225. 

35. U.S.—Martin v. National Surety 
Co.. C.C.A.Mo.. 85 P.2(l 135, certio¬ 
rari denied 57 S.Ct. 232, 299 U.S. 
536, 81 L.Ed. 395, afllrmed 67 S.Ct. 
631, 300 U.S. 588, 81 L.Ed. 822. 

36. U.S.—Farmers' Loan & Trust Co. 
V. Longworth, Wash., 83 F. 336, 27 
C.C.A. 641. 

37. Deoisioas prior to Btatate abol¬ 
ishing writ of error 

(1) Necessity for writ. 

U.S.—Loveless v. Ransom, Ill., 109 P. 

391, 48 C.C.A. 434. 

3 C.J. p 1205 notes 78. 79. 

(2) Issuance of writ. 

U.S,—^Wein.stein v. Black Diamond S. 
S. Corporation, C.C.A.N.T., 31 F.2d 
619—Siegelschiffer v. Penn. Mut. 
Life Ins. Co., N.T., 248 F. 226, 160 
C.C.A. 304. 

3 C.J. p 1205 note 82. 

(3) Operation of writ. 

U.S.—Rederiaktiebolaget Amio v. 

Universal Transp. Co., N.Y., 245 P. 
282, 157 C.C.A. 474. 

(4) Form and requisites of writ. 
U.S,—^Waters-Pierce Oil Co. v. Van 

Elderen, Ark., 137 P. 557, 70 C.C.A. 
255. 

3 C.J, p 1206 notes 88, 89, p 1207 notes 
98. 7. 

(6) Service, filing, and entry. 

U.S.—U. S, National Bank v. Little 
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Rock First Nat. Bank, Ark., 79 F. 
296, 24 C.C.A. 597. 

3 C.J. p 1207 note 9. 

(6) Return. 

U.S.—Altenberg v. Grant, Ky., 83 F. 
980, 28 C.C.A. 244, affirmed 86 F. 
345, 29 C.C.A. 185—Cotter v. Ala¬ 
bama Great So. R. Co., Tenn., 61 F. 
747, 10 C.C.A. 35. 

3 C.J. p 1208 note 18, p 1209 note 17. 

(7) Defects, objections, and amend¬ 
ments. 

U.S.—Rlninger v. Puget Sound Elec¬ 
tric Ry., Wash., 220 F. 419, 136 C.C. 
A. 43, certiorari denied Puget 
Sound Pllectric Ry. v. Rininger, 35 
S.Ct. 792, 238 U.S. 629, 59 L.Ed. 
1496—Thomas v. Green County, 
Tenn., 146 F. 969, 77 C.C.A. 487-— 
Waters-Fierce Oil Co. v. Van El¬ 
deren, Ark., 137 P. 667, 70 C.C.A. 
255. 

3 C.J. p 1209 note 29, p 1210 note 31. 

38. U.S.—In re Gammlll, C.C.A.Ill., 
129 P.2d 501—^U. S. ex rel. Rcmpa.s 
V. Schlotfeldt, C.C.A.I11., 123 F.2d 
109. 

Beserving right to appellee to move 
to dismiSB 

Where cause is not docketed with¬ 
in forty days from date notice of ap¬ 
peal is given, court of appeals may 
permit docketing of the cause and re¬ 
serve right to appellee to renew mo¬ 
tion to dismiss when the cause shall 
come on for argument on the merits. 
U.S.—^U. S. ex rel, Rempaa v, Schlot¬ 
feldt, supra. 
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dismissed,39 and, if no satisfactory reason for fail¬ 
ure to docket the appeal within the prescribed time 
is given, the circuit court of appeals may refuse to 
permit the appeal to be docketed.^^ The district 
court may grant extensions of time for docketing an 
appeal before the period prescribed for docketing 
has expired, but it has no authority to grant exten¬ 
sions after the expiration of the period as originally 
prescribed or as extended by a previous order,^^ 
and an application for extension after the expiration 

of the time is ineffectual.^^ 

It was also held under rules of court in force 
prior to the adoption of the Federal Rules of Civil 
Procedure that a failure of appellant to enter or 
docket the appeal within the time prescribed by the 
court rules justified dismissal of the appeal,^3 but 
the court in its discretion could refuse to dismiss 
the appeal if the circumstances of the delay justi¬ 
fied a relaxation of the rule.^^ 

It is stated, supra § 293(21), that an appeal prose¬ 
cuted in forma pauperis is subject to the same 
rules as apply to other appeals, except with respect 
to the prepayment of fees and costs and the giving 
of security incident thereto. Merely because a per¬ 
son has requested permission to prosecute an appeal 
in forma pauperis does not constitute justification 
for failing to docket the appeal within the time pre¬ 
scribed,^ ^*5 and appellant’s neglect to docket the ap¬ 


peal within the time prescribed may not be excused 
because the court delayed entering an order denying 
the permission to appeal in forma pauperis.^^*^® 

§ 293(29). Appearance in Appellate Court 

If the appellant does not appear for oral argument, 
and does not file a brief, the appeal will generally be 
dismissed. 

Where appellant neither files a brief nor appears 
for oral argument, the appeal will usually be dis¬ 
missed for want of prosecution.^® A general ap¬ 
pearance by appellee cannot give the appellate court 
jurisdiction of the subject matter of the appeal,^® 
but on the other hand, where the appellate court has 
jurisdiction of the subject matter of the appeal, a 
general appearance by appellee without objection 
will give jurisdiction of his person which it would 
not have but for such appearance, and will also op¬ 
erate as a waiver of all non jurisdictional omissions 
and defects in taking or perfecting the appeal.^*^ 

A person who was not a party to the suit in the 
lower court may not be permitted to participate in 
the appeal proceedings as an appellant,^"^-® and thus 
a motion for leave to file an appearance as appellant 
in appeal proceedings will be denied ;^7.io but the 
appellate court may bring in a proper party ap¬ 
pellee, who was not made a party to the appeal, and 
this may be done by the issuing of notice to the 
party.^*^-^® 


39. U.S.—^U. S. ex rel. Rempas v. 
Schlotfcldt, supra. 

40. U.S.—In re Gammlll, C.C.A.Ill., 
129 F.2d 501—Pigranelli v. Reichard, 
C.C.A.Ky., 123 F.2d 957. 

Nev.—Doolittle v. Doolittle, 262 F.2d 
955, 70 Nev. 163. 

41. U.S.—In re Gammlll, C.C.A.Ill., 
129 F.2d 501. 

42. U.S.—In re Gammlll, supra. 

43. U.S.—^^Vong Sang v. U. S., Mass., 
144 F. 968, 75 C.C.A. 383—Cham¬ 
berlain Transp. Co, v. South Pier 
Coal Co., Ill., 126 F. 165, 61 C.C.A. 
109. 

3 C.J. p 1244 note 16. 

44. U.S.—Colvin v. Sweet, C.C.A. 
Okl., 100 P.2d 624—Denver Dive 
Stock Commission Co. v. Lee, C.C. 
A.C 0 I 0 ., 18 F.2d 11, rehearing de¬ 
nied 20 F.2d 531. 

Midland Terminal Ry. Co. v. 
Warlnner, C.C.A.C 0 I 0 ., 294 F. 186— 


Harris v. Moreland Motor Truck 
Co., C.C.A.Cal., 279 F. 642. 

3 C.J. p 1245 note 22. 

Failure of clerk to docket case 

Failure to have a case docketed 
in the appellate court before the re¬ 
turn day was not a ground for dis¬ 
missal, where the record was re¬ 
ceived before that day by the clerk 
who did not docket the case until 
later because the docket fee was not 
paid. 

U.S.—McMillan Contracting Co. v. 
Abernathy, C.C.A.Mo., 284 F. 364, 
appeals remanded on other grounds 
44 S.Ct. 200. 263 U.S. 438, 68 L.Ed. 
378, and appeal dismissed, C.C.A., 2 
F.2d 1018. 

44.5 U.S.—Barkeij v. Ford Motor 
Co., C.A.Cal., 230 F.2d 729. 

44.10 U.S.—Barkeij v. Ford Motor 
Co., supra. 

45. U.S.—^Dickson v. Maryland Cas¬ 
ualty Co., C.C.A.La., 102 F.2d 299— 
Plazuela Sugar Co. v. Alverez, C. 
C.A.Puerto Rico, 296 F. 611. 


46. U.S.—^Henrie v. Henderson, W. 
Va., 146 F. 316, 76 C.C.A. 196. 

3 C.J. p 371 note 44. 

47. U.S.—^Lillard v. Lonergan, C.C.A. 
Kan., 72 F.2d 866, certiorari denied 
Lonergan v. Lillard, 56 S.Ct. 147, 
293 U.S. 616, 79 L.Ed. 704—Baer v. 
Security Trust Co., C.C.A.W.Va., 33 
F.2d 861, certiorari denied Security 
Trust Co. v. Baer, 60 S.Ct. 37, 280 
U.S. 688, 74 L.Ed. 637—Hunn v. 
Lewis, C.C.A.Iowa, 25 F.2d 271, cer¬ 
tiorari denied 49 S.Ct. 30, 278 U.S. 
631, 73 L.Ed. 649—Norrie v. Leh¬ 
man, C.C.A.N.T., 16 P.2d 355. 

3 C.J. p 1241 note 79. 

47.5 U.S.—Smith v. American Asi¬ 
atic Underwriters, Federal, Inc., U. 
S. A., C.C.A.Chlna, 134 F.2d 233. 
47.10 U.S.—Smith v. American Asi¬ 
atic Underwriters, Federal, Inc., U, 
S. A., supra. 

47.15 Notice issued by court 

U.S.—Smith V. American Asiatic Un¬ 
derwriters, Federal, Inc., U. S. A., 
supra. 
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5. Supersedeas or Stay of Proceedings 


§ 294(1). In General 

A supersedeas Is a suspension of the power of the 
court below to Issue an execution on the Judgment or 
decree appealed from. A supersedeas bond is a bond to 
answer for the damages which the appeliee may sustain 
by reason of the appeal if It is unsuccessful. 

As defined by federal courts, a supersedeas is a 
suspension of the power of the court below to issue 
an execution on the judgment or decree appealed 
from, or, if an execution has been issued, it prohib¬ 
its further proceedings under it.^8 a supersedeas 
bond is a bond to answer for damages, that is, to 
pay the damages which appellee may sustain by rea¬ 
son of the appeal if it is unsuccessful.'*^ 

§ 294(2). Operation of Appeal as Supersedeas 
or Stay 

An appeal from a final judgment or decree does not 
per se operate as a supersedeas or stay, and the pendency 
of an appeal in the absence of a supersedeas or stay 
does not suspend the force and effect of the judgment or 
decree appealed from. 

An appeal from a final judgment or decree does 
not per se operate as a supersedeas or stay.®® If no 
supersedeas or stay is granted by the court or ob¬ 
tained by giving a statutory bond or undertaking, a 


judgment or decree which is final and requires no 
further action in the court below may be enforced 
by execution or otherwise, notwithstanding the 
pendency of the appeal.®^ Under express provisions 
of the Federal Rules of Civil Procedure, Rule 62 (a), 
28 U.S.C.A., an interlocutory or final judgment in 
an action for an injunction or in a receivership ac¬ 
tion is not stayed during the pendency of an appeal 
unless otherwise ordered by the court. Prior to 
the adoption of the Rules or without reference there¬ 
to, it has been held that, in the absence of an order 
of court, an appeal from an order granting, dissolv¬ 
ing or denying an injunction does not stay proceed¬ 
ings in the main case,®2 and does not disturb the 
operative force of the order or decree.®^ 

§ 294(3). Right to, and Allowance of, Super¬ 
sedeas or Stay 

Either the district court or the court of appeals may 
grant a supersedeas or stay during the period of time in 
which it has Jurisdiction of the case. To be entitled to a 
supersedeas or stay appellant must comply with the con¬ 
ditions precedent thereto. 

Either the district court®* or the court of ap¬ 
peals,®® during the period of time in which it has 
jurisdiction of the case, may grant a supersedeas 


48 . U.S.—Staffords v. King, W.Va., 
90 P. 186, 32 C.C.A. 636. 

Snpersedoas not regarded os stay 
Where award of compensation ben¬ 
efits was made to parents of deceased 
employee and employer sued in di.s- 
trict court to enjoin enforcement of 
award and court denied injunction 
and granted supersedeas, order of su¬ 
persedeas was not a stay order under 
compensation act provision prohibit¬ 
ing stay of amounts payable under 
an award pending final decision ex¬ 
cept in certain cases or under Rule 
62 (c) of the Federal Rules of Civil 
Procedure touching appeals from a 
judgment refusing an Injunction, as 
“a supersedeas only was prayed, and 
that alone was granted.” 

U.S.—Standard Dredging Corp. v. 
Henderson, C.C.A.Ala., 160 F.2d 78, 
80. 

49 . U.S.—Louisville Trust Co. v. Na¬ 
tional Bank of Kentucky, D.C.Ky., 
3 F.Supp. 926. 

A Bnpedsedsas bond is designed to 
indemnify the party prevailing in the 
original suit against loss in the re¬ 
spects stated in the bond by reason 
of an ineffectual attempt to reverse 
the holding of the trial court. 

U.S.—Crane v. Buckley, Cal., 27 S.Ct. 

56, 203 U.S. 441, 61 L.Ed. 260. 

D.C.—Rector v. Massachusetts Bond¬ 
ing & Ins. Co., 191 P.2d 329, 89 U.S. 
App.D.C. 83. 


50. U.S.—Brill V. General Indus. En¬ 
terprises. Inc., C.A.Pa., 234 F.2d 
466—In re Federal Facilities Real¬ 
ty Trust, C,A.I11.. 227 F.2d 651—In 
re Spier Aircraft Corporation, C.C. 
A.N.J., 137 P.2d 736. certiorari de¬ 
nied Coombs V. U. S., 64 S.Ct. 528, 
321 U.S. 770, 88 L.Ed. 1065—Eureka 
Productions v. Mulligan, C.C.A.N. 
Y., 108 P.2d 760. 

D.C.—Laughlin v. Berens, 128 F.2d 
23, 76 U.S.APP.D.C. 409. 

Jinkens v. Hampshire Gardens 
Development Corp., Sup., 8 F.R.D. 
330. 

3 C.J. p 1273 note 69. 

Writ of error as supersedeas under 
former practice 

U.S.—McCarley v. McGhee, C.C.Ala., 
108 F. 494—Tiernan v. Booth, C.C. 
Ill., 4 F. 620, 9 Biss. 499, alllrmed 
3 S.Ct. 122, 109 U.S. 205, 27 L.Ed. 
907. 

51. U.S.—^In re Federal Facilities 
Realty Trust, C.A.I11., 227 F.2d 651 
—Lesamis v. Greenberg, Alaska, 
225 F. 449, 140 C.C.A. 481. 

U. S. v. Jenkins, D.C.Ga., 153 F. 
Supp. 636—Slade v. Dickinson, D.C. 
Mich., 82 F.Supp. 416. 

D.C.—Jinkens v. Hampshire Gardens 
Development Corp., Sup., 8 F.R.D. 
330. 

XiUforcemeut of repleviu 'bond 

U.S.—^Moore v. American Fidelity Co. 
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of Montpelier, Vt., D.C.Pa., 247 F. 
609. 

52. U.S.—Pacific Telephone & Tele¬ 
graph Co. v. Cushman, C.C.A.Wash., 
292 F. 930, petition dismissed Cush¬ 
man V. Pacific Telephone & Tele¬ 
graph Co., 44 S.Ct. 181, 263 U.S. 
729, 68 L.Ed. 629. 

53. U.S.—Brill V. General Indus. En¬ 
terprises, Inc., C.A.Pa., 234 F.2d 
466. 

New River Mineral Co. v. Seeley, 

C. C.Va., 117 F. 981, reversed on oth¬ 
er grounds 120 F. 193, 66 C.C.A. 605. 

8 C.J. p 1280 note 11. 

Helkkila v. Barber, D.C.Cal., 164 
F.Supp. 687. 

54. U.S.—McBride v. W. U. Tel. Co., 

D. C.Cal., 78 F.Supp. 446. 

Toledo Newspaper Co. v. U. S., 
Ohio, 237 F. 986, 150 C.C.A. 636] af¬ 
firmed Toledo Newspaper Co. v. U. 
S., 38 S.Ct. 560, 247 U.S. 402. 62 L. 
Ed. 1186. 

3 C.J. p 1287 note 45. 

55. U.S.—Scrlpps-Howard Radio v. 
Federal Communications Commis¬ 
sion, App.D.C., 62 S.Ct. 875, 316 U.S. 
4 , 86 L.Ed. 1229. 

Mesabi Iron Co. v. Reserve Min. 
Co., C.A.Mlnn., 268 F.2d 782—Sew¬ 
erage & Water Bd. of New Orleans 
V. The Cumulus, C.A.La., 172 F.2d 
102—Plomb Tool Co. v. Fayette R. 
Plumb, Inc., C.A.Cal., 171 F.2d 945. 
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or stay pending the outcome of the appeal. An in¬ 
tent on the part of Congress to withhold such power 
from reviewing courts generally or in particular 
circumstances will not be lightly inferred.^^-^ 

Generally speaking, the granting of a supersedeas 
or stay is a matter within the judicial discretion of 
the court,and not a matter of right, even though 
irreparable injury might otherwise result to appel- 
lant.^^ S’ Accordingly, the propriety of its issue is 
dependent on the circumstances of the particular 
case.^6*1® Among the factors to be considered are 


whether appellant is likely to prevail on the merits 
of the appeal,®®-^® whether, without such relief, ap¬ 
pellant will be irreparably injured, whether its 
issuance will substantially harm other parties inter¬ 
ested in the proceedings,®®*^® and the public inter- 
est.®®*3® It has been held that the court or judge 
may, in allowing a stay or supersedeas, impose such 
terms or conditions as in its or his judgment are 
necessary for the protection of the parties.®^ How¬ 
ever, it has been declared that a defendant in a 
civil suit for damages at common law may super¬ 
sede as a matter of right,®’^*® and under the Fed- 


—^Douds V. Local 1260, Retail 
Wholesale Dept, Store Union of 
America, C.I.O., C.A.N.Y., 170 F. 2 d 
700—Tornanses v. Melslng, Alaska, 
106 F. 775, 45 C.C.A. 615—Staffords 
V. King, W.Va., 90 F. 136, 32 C.C.A. 
536. 

D.C.—Sawyer v. U. S. Steel Co., 197 
F.2d 582, 90 U.S.App.D.C. 416. 

3 C.J. p 1288 note 49. 

Power of Judg'e 

(1) As a general rule a circuit 
judge has power to grant writ of su¬ 
persedeas. 

U.S.—Sommer v. Rotary Lift Co., C. 
C.A.9, 58 F.2d 765. 

(2) Ordinarily, a writ of supersede¬ 
as Is not void because its issue was 
directed by a judge of the appellate 
court and not by the court as a court. 
U.S.—In re McKenzie, 21 S.Ct. 468, 

180 U.S. 536, 46 L.Ed. 657. 

Tornanses v. Melsing, Alaska, 
106 P. 776, 45 C.C.A. 616. 

(3) In absence of any contention 
that supreme court justice, applied 
to In his capacity as circuit justice, 
had no power to grant relief from 
interim Impound order of Post Office 
Department until such time as peti¬ 
tioner's pending appeal from denial 
of injunction against such order 
should be heard by court of appeals, 
or the matter otherwise disposed of, 
the justice would assume that such 
power existed. 

U.S.—Stanard v. Olesen, Cal., 74 S.Ct. 
768. 

(4) However, It has been held that 
a single judge of court of appeals has 
no authority to stay execution of 
judgments adjudging defendants in 
civil contempt pending defendants’ 
appeals from such judgments. 

U.S.—Alexander v. U. S., C.A.Cal., 173 

F.2d 865. 

Power as affected by Alaska statute 

Power of the court of appeals to 
stay or supersede proceedings on ap¬ 
peal from an order appointing a re¬ 
ceiver was not interfered with by the 
provision of Alaska Code S 507, to the 
effect that on appeal to the court of 
appeals from interlocutory orders 
granting or refusing an injunction, 
or an order to dissolve an injunction. 


"the proceedings in other respects in 
the District Court . . . shall not 

be stayed during the pendency of 
.such appeal, unless otherwise ordered 
by the district court.” 

U.S.—In re McKenzie, 21 S.Ct. 468, 
180 U.S. 636, 548, 46 L.Ed. 657. 

55.5 U.S.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, App.D.C., 62 S.Ct. 876, 816 U. 
S. 4, 86 L.Ed. 1229. 

Supersedeas or stay in proceedings 
for j-udicial review of an order or 
decision of administrative agency 
see Public Administrative Bodies § 
180. 

Publlo rights 

Unless Congress explicitly disclos¬ 
es an intention to withhold from a re¬ 
viewing court power to save the pub¬ 
lic interest from Injury or destruc¬ 
tion while appeal is being heard, such 
a desire should not lightly be attrib¬ 
uted to Congress. 

U.S.—Scripps-Howard Radio v. Fed¬ 
eral Communications Commission, 
supra. 

56. U.S.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, supra—Virginian Ry. Co. v. 
U. S., W.Va., 47 S.Ct. 222, 272 U.S. 
658, 71 L.Ed. 463. 

Flint River Pecan Co. v. Fry, C. 
C.A.Ga., 29 F.2d 457. 

Aaron v. Cooper, D.C.Ark., 163 F. 
Supp. 13, certiorari denied 78 S.Ct. 
1189, 367 U.S. 566, 2 L.Ed.2d 1644— 
In re Bowman, D.C.Cal., 24 F.Supp. 
381, appeal dismissed, C.C.A., 110 F. 
2d 348, reversed on other grounds 
Bowman v. Lopereno, 61 S.Ct. 201, 
311 U.S. 262, 85 L.Ed. 177, and 
mandate conformed to, C.C.A., In 
re Bowman, 118 F.2d 742. 

3 C.J. p 1289 note 58. 

56.5 U.S.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, App.D.C., 62 S.Ct. 875, 316 U. 
S. 4, 86 L.Ed. 1229—^Virginian Ry. 
Co. V. U. S., W.Va., 47 S.Ct. 222, 272 

U. S. 658, 71 L.Ed. 463. 

56.10 U.S.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, APP.D.C., 62 S.Ct. 875, 316 U.S. 

4 , 86 L.Ed. 1229 — ^Virginian Ry. Co. 

V. U. S., W.Va., 47 S.Ct. 222, 272 U. 

5. 668, 71 L.Ed. 463. 
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D.C.—Virginia Petroleum Jobbers 
Ass'n V. Federal Power Commis¬ 
sion, 269 P.2d 921, 104 U.S.App.D.C. 
106. 

Pnblio rights 

Historic procedure for preserving 
rights during the pendency of an ap¬ 
peal is no less appropriate because 
the rights to be vindicated are those 
of the public and not of private liti¬ 
gants. 

U.S.—Scripps-Howard Radio v. Fed¬ 
eral Communications Commission, 
App.D.C., 62 S.Ct. 876, 316 U.S. 4, 
86 L.Ed. 1229. 

56.15 D.C.—^Virginia Petroleum Job¬ 
bers Ass’n v. Federal Power Com¬ 
mission, 269 F.2d 921, 104 U.S.App. 
D.C. 106. 

“A trial Judge must not hesitate to 

cooperate In an appellant’s effort to 
supersede, by reason of any assumed 
infirmity in the merits of the appeal. 
All such considerations are addressed 
to the appellate court.” 

U.S.—R. D. Goldberg Theatre Corp. v. 
Tri-States Theatre Corp., D.C.Neb. 
119 F.Supp. 621, 622. 

56.20 U.S.—U. S. V. Jacobs, D.C.Md., 
165 F.Supp. 763—McBride v. W. U. 
Tel. Co., D.aCal., 78 F.Supp. 446. 
D.C.—^Virginia Petroleum Jobbers 

Ass’n V. Federal Power Commis¬ 
sion, 269 F.2d 921, 104 U.S.App.D.C. 
106. 

66.25 U.S.—U. S. V. Jacobs, D.C.Md., 
165 F.Supp. 753—McBride v. W. U. 
Tel. Co., D.C.Cal., 78 F.Supp. 446. 
D.C.—Virginia Petroleum Jobbers 

Ass’n V. Federal Power Commis¬ 
sion, 269 F.2d 921, 104 U.S.App.D.C. 
106. 

56.30 D.C.—Virginia Petroleum Job¬ 
bers Ass’n V. Federal Power Com¬ 
mission, supra. 

57. U.S.—Douds V. Local 1260, Re¬ 
tail Wholesale Dept. Store Union 
of America, CIO, C.A.N.Y., 170 P.2d 
700. 

Kirkpatrick v. Eastern Milling & 
Export Co., C.C.N.J., 136 F. 161 — 
Fisher v. Meyer, C.C.N.Y., 10 F. 268, 
20 Blatchf. 273. 

67.5 D.C.—Harris v. Briscoe, 212 F. 
2d 619, 94 U.S.APP.D.C. 92. 
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eral Rules of Civil Procedure, as discussed infra by the court whenever it appears that without it the 
§ 294(5), the function of the court on application for objects of the appeal may be defeated,*'^ or that it 
a supersedeas or stay is limited to a determination is reasonably necessary to jvrotect appellant from ir- 
of whether the conditions of the bond conform to reparable or serious injury in case of a reversal, and 
the requirements of Rule 73 (d) and whether the it does not appear that appellee will sustain irrepa- 
sureties thereon are adequate, and if the court rable or disproportionate injury in case of affirm- 
approves the bond, the stay follows automatically ance.®^ On the other hand, as a rule, a supersedeas 
and the court has no discretion in the matter. Even or stay wdll not be granted if no necessity therefor 
prior to the adoption of the Federal Rules of Civil appears,and should ordinarily not be granted by 
Procedure it was held that after compliance with the the court of appeals after a denial thereof by the 
conditions imposed by Congress appellant was en- district court.^2.5 Where no right to appeal exists, 
titled to the supersedeas and the court had no lawful there is no right to a stay or supersedeas.^^.io 

power to refuse it.58 To be entitled to a super- Conformity Act, which has been su- 

sedeas or stay appellant must comply with the con- pcj-seded, federal courts were not required to follow 
ditions precedent thereto.state practice with respect to the time for obtaining 


As a rule a supersedeas or stay 

58. U.S.—^McCourt v. Slngers-Big- 
ger, Colo,, 150 F. 102, 80 C.C.A. 66. 
Neoftfsity for allowaaoa 

Compliance with the conditions of 
Rev.St. fi 1000 operates per se as a 
supersedeas or stay and no allow¬ 
ance by the court or judge is neces¬ 
sary. 

U.S.—^Aniold V. Frost, D.C.N.Y., 1 F. 
Cas.No.558, 9 Ben. 267. 

69. U.S.~U. S. V. Shaffer, D.C. 
Wash., 278 F. 549. 

3 C.J. p 1274 note 64, p 1276 note 71, 
p 1291 note 80. 

60. U.S.—Janssen v. Beldlng-Cortl- 
celll, C.C.A.Pa., 79 F.2d 828. 

Judgment of contempt extending In. 
Junction 

Where district court, in its judg¬ 
ment of contempt for violation of In¬ 
junction, extended and enlarged on 
the judgment entered under and out 
of consent decree for injunction, 
court of appeals ordered stay of en¬ 
forcement of district court’s orders in 
Interests of Justice, to preserve de-l 
fendant’s benefits and fruits of ap¬ 
peal. and to preserve appellate juris¬ 
diction. 

U.S.—Plomb Tool Co. v. Payette R. 

Plumb, Inc., C.A.Cal., 171 F.2d 946. 
Possibility of appeal becoming moot 
Where person, against whom court 
had entered order refusing to vacate 
allegedly defective service in arbitra¬ 
tion proceeding appealed from order 
and sought stay pending decision on 
appeal, and appeal involved serious 
question of law, and refusal to grant 
stay would compel appealing party to 
enter into proceeding w'hich conceiv¬ 
ably would make appeal moot, court 
would grant stay to preserve status 
quo. 

U.S.—^Farr & Co. v. The Punta Alice, 
D.C.N.Y., 144 F.Supp. 839, affirmed, 
C.A., 24’3 F.2d 342. 

61. U.S,—H. P. Hood & Sons v. U. 
S., C.C.A.Ma8s., 97 F.2d 677, super- 


will be granted | a supersedeas.^- 

sedeas vacated on other grounds 
Green Valley Creamery v. U. S., 105 
F.2d 754—Shinholt v. Angle, C.C.A. 
Tex., 90 F.2d 297. 

National Broadcasting Co. v. U. 
S.. D.C.N.T.. 44 F.Supp. 688, re¬ 
versed on other grounds 62 S.Ct. 
1214, 316 U.S. 447, 86 U.Fd. 1586 and 
Columbia Broadcasting System v. 
U. S., 62 S.Ct. 1194, 316 U.S. 407. 86 
L.Ed. 1563. 

3 C.J. p 1290 note 66, p 1285 note 34. 
62. U.S.—Chadeloid Chemical Co. v. 
H. B. Chalmers Co.. N.Y., 242 P. 71, 
165 C.C,A. 16—Gay v. Hudson River 
Electric Power Co., N.Y., 191 F. 828, 
112 C.C.A. 342. 

U. S. V. Jacobs, D.C.Md., 166 F. 
Supp. 753. 

Contemners, not parties to main 
cause, were not entitled to have com¬ 
mitments for civil contempt stayed 
pending review. 

U.S.—Fenton v. Walling, C.C.A.Cal., 
139 F.2d 608, certiorari denied 64 
S.Ct. 938, 321 U.S. 798, 88 L.Ed. 
1086, rehearing denied 64 S.Ct. 1142, 
322 U.S. 769, 88 L.Bd. 1595—Smith 
v. Walling, C.C.A.Cal., 139 F.2d 608, 
certiorari denied 64 S.Ct. 938, 321 

U. S. 798, 88 L.Ed. 1086, rehearing 
denied 64 S.Ct. 1142, 322 U.S, 769, 
88 L.Ed. 1695. 

Court not authorized to deny appel. 
lant relief 

Fact that plaintiff, who had won 
determination that defendant’s use of 
word “stronghold” in its corporate 
name constituted trade-mark in¬ 
fringement and unfair competition, 
appealed from district court's decree 
permitting defendant to substitute 
the word “strong” did not authorize 
district court to withhold from plain¬ 
tiff the injunctive relief to which he 
was entitled. 

U.S.—Independent Nail & Packing Co. 

V. Perry, C.A.7, 214 F.2d G70. 

62.5 U.S.—Sommer v. Rotary Lift 
i Co., C.C.A.9, 58 F.2d 765. 
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62.10 U.S.—R. D. Goldberg Theatre 
Corp. V. Tri-States Theatre Corp., 
D.C.Neb., 119 F.Supp. 621. 

Aa attempt to appesd from au uu. 
appealable order does not draw to the 
proposed appellant an imperative 
power to supersede and stay the op¬ 
eration of the order. 

U.S.—R. D. Goldberg Theatre Corp. v. 
Tri-States Theatre Corp., D.C.Neb., 
119 F.Supp. 621. 

Interlocutory order where no atatu- 
tory certificate filed 
Where interim order was a type of 
interlocutory order not appealable to 
Court of Appeals without a statutory 
certificate that such order involved 
controlling question of law as to 
which there was a substantial ground 
for difference of opinion and that an 
immediate appeal from the order 
might materially advance the ulti¬ 
mate termination of the litigation, 
and district court failed to file such 
certificate, application for stay of dis¬ 
trict court’s order would be denied. 
U.S.—Goldfine v. Pastore, C.A. Mass., 
261 F.2d 619. 

Judgment of contempt for violation 
of Injunction 

Court cannot consider application 
for stay of judgment of contempt for 
violation of injunction unles.s such 
judgment is appealable and such 
judgment is not appealable unless it 
grants or continues an injunction. 
U.S.—Plomb Tool Co. v. Fayette R. 
Plumb, Inc., C.A.Cal., 171 F.2d 945. 

62.15 U.S.—Logan v. Goodwin, Kan., 
101 F, 654, 41 C.C.A. 673. 

However, It had been held that a 
supersedeas obtained on taking a writ 
of error from a judgment in the fed¬ 
eral court rendered in a condemna¬ 
tion proceeding removed from the 
state court should conform to the 
state statute. 

U.S.—Broadmoor Land Co. v. Curr, 
Colo., 133 F. 87. 66 C.C.A. 143. 



36C.J.S. FEDERAL comics § 294(4) 

§ 294(4). ——- Appeal from Order Granting has power to grant an injunction under Rule 62 (c) 
or Refusing Injunction even after an appeal has been perfected,^5.6 and its 

Either the district court or the court of appeals, in continues throughout the period when the 

the exercise of a sound discretion, may grant a stay In the appeal is pending.<»5.10 
operation of an order or decree granting, dissolving, or 

denying an Injunction pending the appeal therefrom. Appellant is not entitled tO an injunction or a 

Where an order or decree granting, dissolving, stay as a matter of right but the matter rests in the 

or denying an injunction has been rendered in the sound discretion of the court,®® and an injunction or 

district court, cither the district court®3 or the court stay must be supported by an appropriate showing 

of appeals,®4 may suspend, modify, restore, or grant and findings.®®-® In general a court of appeals will 

an injunction or a stay of the operation of the decree not suspend an injunction after the trial judge has 

pending the outcome of the appeal. Such power is refused to grant a supersedeas.®^ After dismissal of 

to be found in Rule 62 of the Federal Rules of a bill for an injunction the district court has no 

Civil Procedure,®^-® and has also been held to be power to issue an injunction pending appeal from 

inherent in a court of equity.®® The district court the order of dismissal.®® 


63. U.S.—Vir6:ini»an Ra.ilway Co. v. 
U. S.. W.Va., 47 S.Ct. 222, 272 U.S. 
G58, 71 L.Ed. 463. 

U. S. V. El-0-Pathlc Pharmacy, 
C.A.Cal., 192 F.2d 62. 

Zysset V. Popeil Bros., Inc., D.C. 

Ill., 168 P.Supp. 372-~McBride v. W. 
U. Tel. Co., D.C.Cal., 78 F.Supp. 446 
—California Water Service Co. v. 
City of Redding, D.C.Cal., 22 F. 
Supp. 910. 

Dapin v. Da Maur, Inc., D.C. 
Minn,, 11 F.R.D. 339. 

3 C.J. p 1282 note 20. 

Continniiig' laterlooutory Injimotion 
Judge who allows an appeal may, 
if he took part in the decision of the 
cause, make, at the time of such al¬ 
lowance, an order continuing an In¬ 
terlocutory injunction which would 
otherwise be vacated, 

U.S.—Virginian Railway Co. v. TJ. S., 
W.Va., 47 S.Ct. 222, 272 U.S. 658, 
71 L.Ed. 463. 

McBride v. W. U. Tel. Co., D.C. 
Cal., 78 P.Supp. 446. 

Under former Sgulty Bale 74 

(1) On entry of final decree by a 
federal court dismissing a bill for in¬ 
junction, the judge had power, under 
former Equity Rule 74, In his discre¬ 
tion, to grant an Injunction pending 
an appeal. 

U.S.-~Cunard S. S. Co. v. Mellon, D.C. 
N.Y., 284 F. 890. afilrmed 43 S.Ct. 
604, 262 U.S. 100, 67 L.Ed. 894, 27 
A.L.R. 1306. 

(2) Former Equity Rule 74 did not 
authorize Injunction pending appeal 
from denial of injunction. 

U.S.—New York Life Ins. Co. v. Mar¬ 
shall, D.C.La., 21 F.2d 172, affirmed 
23 F.2d 226, certiorari denied 48 S. 
Ct. 434, 277 U.S. 587, 72 L.Ed. 1001. 

64. TI.S.—Mesabl Iron Co. v. Reserve 
Min. Co., C.A.Mlnn., 268 F.2d 782— 
Ring V. Spina, C.C.A.N.Y., 148 F.2d 
647, 160 A.L.R. 371—Sommer v. Ro¬ 
tary Lift Co., C.C.A., 58 F.2d 765— 
Vacuum Oil Co. v. Grabler Mfg. Co., 
C C A., 53 F.2d 975—Masse.s Pub. 
Co. V. Patten. N.Y.. 245 F. 102, 167 
C.C.A. 398. 


D.C.—Sawyer v. U. S. Steel Co., 197 
F.2d 682, 90 U.S.App.D.C. 416. 

64.5 U.S.— Mesabl Iron Co. v. Re¬ 
serve Min. Co., C.A.Minn., 268 F.2d 
782 —^u. S. V. El-O-Pathic Phar¬ 
macy, C.A.Cal., 192 F.2d 62. 

Zyset V. Popeil Bros., Inc., D.C. 

Ill., 168 F.Supp. 372. 

65. U.S.—Shinholt v. Angle, C.C.A. 
Tex., 90 F.2d 297. 

McBride v. W. U. Tel. Co., D.C. 
Cal., 78 F.Supp. 446. 

Effect of luteratate Commerce Act 
Power of equity court to maintain 
status quo pending appeal from a 
decree changing it is not impaired b> 
Interstate Commerce Act. 

U.S.—Louisville & N. R. Co. v. U. S., 
D.C.Tenn., 227 F. 273, reversed on 
other grounds 37 S.Ct. 61, 24 2 U.S. 
60. 61 L.Ed. 152. 

65.5 U.S.—U. S. V. El-O-Pathic 

Pharmacy, C-A-Cal., 192 F.2d 62. 

65.10 U.S.—^U. S. V. El-O-Pathic 
Pharmacy, supra. 

66. U.S.—Vacuum Oil Co. v. Grabler 
Mfg. Co., C.C.A.. 53 F.2d 975. 

California Water Service Co. v. 
City of Redding, D.C.Cal., 22 F. 
Supp. 910. 

Lapin v. La Maur, Inc., D.C. 
Minn., 11 F.R.D. 339. 

3 C.J. p 1282 note 23. 

Prelimlaary ixLjunctioa stayed 

Where there was at least a serious 
question as to correctness of view 
taken by district court in temporarily 
enjoining seizure, pursuant to execu¬ 
tive order, of steel plants involved in 
labor dispute: where defense ofilcmls 
emphasized, by affidavits and support¬ 
ing data, that continued production of 
steel was of vital Importance to na¬ 
tional security; and where govern¬ 
ment conceded that any monetary 
loss .suffered by the steel companies 
would be compensable, preliminary 
injunctions issued by district court 
would be stayed, in order to preserve, 
pending appeal, jurisdiction of United 
States Supreme Court and of court of 
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appeals over controversies presented, 
without attaching, as requested by 
steel companies, conditions prevent¬ 
ing changes in terms of employment. 
D.C.—Sawyer v. U. S. Steel Co., 197 
F.2d 582. 90 U.S.App.D.C. 416. 
Bestraialng order, lajnnctlon, or stay 
refused 

U.S.—Jimenez v. Barber, C.A.9, 252 
F.2d 550—Hess v. Woods, C.A.9, 185 
F.2d 404—Building & Const. Trades 
Council of Orange County T. Le 
Baron, C.A.Cal., 181 F.2d 449. 

Zysset V. Popeil Bros., Inc., D.C. 

Ill., 168 F.Supp. 372—Aaron v. 
Cooper, D.C.Ark., 163 F.Supp. 13, 
certiorari denied 78 S.Ct. 1189— 
Camille, Inc. v. F. W. Pitch Co., D, 
C.Towa, 27 F.Supp. 752, affirmed, C. 

C. A., F. W. Pitch Co. V. Camille, 
Inc., 106 F.2d 635. 

Lapin v. T^a Maur, Inc., D.C.Mlnn., 
11 F.R.D. 339. 

D.C.—Chapman v. El Paso Natural 
Gas Co.. 192 P.2d 404. 89 U.S.App. 

D. C. 267. 

6G.5 U.S.—U. S. V. EI-0-Pathlc 
Pharmacy, C.A.Cal., 192 P.2d 62— 
Mayflower Industries v. Thor Corp., 
C.A.N.J.. 182 F.2d 800. 

Beasons for Issaaace of injonction 
Rule that where an appeal is taken 
from a judgment denying an injunc¬ 
tion, court in its discretion may grant 
an injunction during pendency of ap¬ 
peal on such terms as it considers 
proper, is limited by rule that every 
order granting an injunction and 
every restraining order shall set 
forth reasons for its issuance. 

U.S.—Mayflower Industries v. Thor 
Corp., supra. 

67. U.S.—Sommer v. Rotary Lift 
Co., C.C.A., 68 P.2d 765—American 
Strawboard Co. v. Indianapolis Wa¬ 
ter Co., Ind.. 81 F. 423, 26 C.C.A. 
470, appeal dismissed 84 P. 1014, 28 
C.C.A. 678. 

68. U.S.—Kelley Bros. & Spielman v. 
Diamond Drill & Machine Co., C.C» 
Pa., 142 P. 868, affirmed Birdsboro 
Steel Foundry & Machine Co. ¥. 
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Grounds for allowance or refusal. It is improper 
for the court to grant an injunction pending appeal 
from a decree denying the injunction in the absence 
of peculiar circumstances which so warrant,®^ and 
as a rule it wdll not grant a stay or restraining order 
where there is no reasonable ground to apprehend 
irreparable injury to appellant^® A supersedeas or 
injunction pending appeal from an order vacating 
or denying an injunction has been granted where 
otherwise the appeal would be ineffective,or 
where appellant would suffer serious in jury. *^2 xhe 
court will refuse to stay an injunction granted by 
the decree where by reason of the stay the other 
party will sustain an irreparable loss.'^3 

§ 294(5). Bond or Security 

As a general rule a supersedeas bond Is required to 
stay the execution of a Judgment. The bond must be 
approved by the court and it must be in substantial com¬ 
pliance with the governing statute. An application for 
additional security may be made to the court of appeals. 

Generally speaking, the court or judge in allowing 


a stay or supersedeas may impose such terms and 
conditions as to security as in its judgment are just 
and necessary for the protection of the parties, 
and in appropriate circumstances may require secur¬ 
ity of both appellant and appcllee.'^3.55 Xhe form 
of security to be furnished is governed by the Fed¬ 
eral Rules of Civil Procedure and orders of the 
court made pursuant thereto.'^^-®® Under Rules 62 
(d) and 73 (d) of the Federal Rules of Civil Pro¬ 
cedure, a party appealing from a judgment rendered 
against him can stay proceedings for the enforce¬ 
ment of the judgment only by furnishing a proper 
supersedeas bond.'^^.GS 

As a general rule an appeal or cost bond is in¬ 
sufficient,*^^ unless it is conditioned to pay all damag¬ 
es and costs, in which case it operates as a super- 
sedeas.*^® Jt is improper for the court to release 
the levy of execution if no supersedeas bond is 
filed.^® No supersedeas bond is required to stay 
execution where the appeal is taken under the di¬ 
rection of any department of the United States gov¬ 
ernment.'^ ^ The bond or other security must be ap- 


Kelley Bros. & Spielman, 147 F. i 
713: 78 C.C.A. 101. 

8 C.J. p 1283 note 26. 

69. U.S.—Liberty Nat. Bank of 
South Carolina, at Columbia v. Mc¬ 
Intosh. C.C.A.S.C., 16 F.2d 906, cer¬ 
tiorari dismissed 47 S.Ct. 671, 273 

U. S. 769, 783, 71 L.Ed. 890. 

70. U.S.—Mesabi Iron Co. v. Reserve 
Min, Co., C.A.Minn., 268 F.2d 782— 
Public Utility Investing Corpora¬ 
tion V. Utilities Power & Light Cor- 
poratlon, C.C.A.Va., 82 F.2d 21. 

California Water Service Co. v. 
City of Redding, D.C.Cal., 22 F. 
Supp. 910. ! 

71. U.S.—Merchants Packing Co. v. 
Rogan, C.C.A., 79 F.2d 1. 

Xiftlzig administrative order render, 
ing issue moot 

Circuit justice, to whom was ad¬ 
dressed application for relief from in¬ 
terim impound order of Post OiTice 
Department pending court of appeals’ 
determination of appeal from denial 
of injunction against such order, 
would only lift the interim order, If 
It were Invalid since lifting such or¬ 
der would render moot, in case before 
court of appeals, the issue of validity 
of such order. 

U.S.—Stanard v. Olesen, Cal., 74 S. 
Ct. 768. 

73. U.S.—^National Broadcasting Co. 

V. U. S., D.C.N.Y., 44 F.Supp. 688. 
73. Xioss to public through falss ad. 

vertisemMits 

Application for supersedeas pend¬ 
ing appeal from order granting pre¬ 
liminary Injunction restraining de¬ 
fendant from disseminating alleged 
false advertisements would be denied 


where, if injunction were lifted un¬ 
til appeal could be heard, the public 
would suffer an Irreparable loss since 
defendants would have extracted sev¬ 
eral million dollars from prospective 
buyers on the offer of a chance to 
win prizes. 

U.S.—Federal Trade Commission v. 
Thomsen-Klng & Co., C.C.A.Ill., 109 
F.2d 616. 

73.60 U.S.—Underwood v. Maloney, 
C.A.3, 245 F.2d 797. 

Kirkpatrick v. Eastern Milling & 
Export Co., C.C.N.J., 136 F. 151— 
Fisher v. Meyer, G.C.N.Y., 10 268, 

20 Blatchf. 273. 

73.55 Frohibitions on both sides 

Where order maintaining relations 
of parties to suit in statu quo pend¬ 
ing disposition of appeals contained 
injunctions and prohibitions on both 
sides, it was just that the court of 
appeals use Its equity power to re¬ 
quire security from both sides for the 
faithful performance of the terms of 
the order. 

U.S.—Underwood v. Maloney, C.A.3, 
246 P.2d 797. 

73.60 U.S.—Barrett v. Denver Tram¬ 
way Corp., C.C.A.Del., 146 F.2d 701. 
D.C.—Rector v. Massachusetts Bond¬ 
ing & Ins. Co., 191 F.2d 329, 89 U.S. 
App.D.C. 83. 

Injunction Ineffective on failure to file 
bond 

Where order enjoining defendants 
from effecting plan of corporate stock 
reclassification pending appeal was 
conditioned on filing supersedeas bond 
by plaintiff which plaintiff failed to 
do, injunctive part of order never 
went into effect. 
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U.S.—Barrett v. Denver Tramway 
Corp., C.C.A.Del., 146 F.2d 701. 
73.65 U.S.—Fidelity & Deposit Co. of 

Maryland v. Davis, C.C.A.Va., 127 
P.2d 780. 

Slade V. Dickinson, D.C.Mich., 82 
F.Supp. 416. 

Granting continuance as In effect a 
stay 

Where no stay by filing supersedeas 
bond was obtained on appeal from 
judgment In district court, and cred¬ 
itors under judgment brought action 
in another district to enforce judg¬ 
ment, court in w’^hich creditors 
brought their action did not have dis¬ 
cretion to grant Judgment debtor a 
continuance In the action by judg¬ 
ment creditors so as to in effect give 
benefit of a stay pending appeal, with¬ 
out furnishing a supersedeas bond as 
required by federal rules. 

U.S.—Slade v. Dickinson, C.A.Ill., 82 
F.Supp. 416. 

74. U.S.—U. S. v. Fidelity & Deposit 
Co. of Baltimore, Md., C.C.A.Idaho, 
88 F.2d 793—Lee v. Jackson Light 
& Traction Co.. C.C.A.Miss., 261 F. 
721—Loy V. Alston, Mo., 172 P. 90, 
96 C.C.A. 678. 

75. U.S.—Martin v. Clarke, C.C.A.Ill., 
106 F.2d 685. 124 A.L.R. 497. 

Louisville Trust Co. v. National 
Bank of Kentucky, D.C.Ky., 3 F. 
Supp. 925. 

76. U.S.—Loy v. Alston, Mo., 172 P. 
90, 96 C.C.A. 678. 

77. U.S.—Louisville Trust Co. v. Na¬ 
tional Bank of Kentucky, D.C.Ky., 
8 F.Supp. 925. 



86 C.J.S, 


FEDERAL COURTS §§ 294(5)<-294(6) 


proved by the court*^* and it must comply with the 
governing statute or rulej^ but a substantial com¬ 
pliance therewith is sufficient.®® The fact that all 
appellants do not join in executing the supersedeas 
bond,®i or that the bond is executed, although not 
delivered, before the judgment is finally rendered,®^ 
does not render it insufficient. 

The conditions and amount of the bond and sure¬ 
ties thereon are provided for under Federal Rules 
of Civil Procedure, Rule 73 (d), 28 U.S.C.A.,®® and 
local rules of court.®®*® On application for a super¬ 
sedeas and approval of a bond the function of the 
court is limited to a determination of whether the 
conditions of the bond conform to the requirements 
of Rule 73 (d) and whether the sureties thereon are 
adequate.®®-^® Where adequate security is posted 
the court may approve a personal supersedeas bond 
without a surety.®®*!® If the court approves the 
bond, the stay follows automatically and the court 
has no discretion in the matter.®®-®® 

Amendments and new or additional security. An 
application for additional security may be made to 
the court of appeals under Federal Rules of Civil 
Procedure, Rule 75 (j), 28 U.S.C.A.®^ After the 


jurisdiction of the appellate court over an appeal has 
attached, power to permit or require new or addi¬ 
tional security to be filed®® or reduce the amount of 
the bond given as security®®*® exists only in the ap¬ 
pellate court. Where appellee does not ask for a 
bond for damages at the time a stay of injunction 
pending appeal is granted by the lower court, a bond 
will not be ordered on his motion in the appellate 
court where there has been no substantial change in 
circumstances.®® 

Bond as condition for denial of supersedeas. 
Even though enjoined parties are not entitled to a 
stay of an injunction pending appeal on tendering 
of supersedeas bond, court may give due considera¬ 
tion to application for a reasonable bond to be given 
as a condition for the denial of supersedeas.®®*® 

§ 294(6). Modification or Vacation of Super¬ 
sedeas or Stay 

An order granting a superiedeae or etay may be 
modified or vacated and set aside by the court which has 
Jurisdiction of the cause. 

An order granting a supersedeas or stay of pro¬ 
ceedings may, on a proper showing, be modified or 


Appeal under direction of comptroller 
of currency 

Defendant national bank and re¬ 
ceiver thereof appealing under direc¬ 
tion of comptroller of currency was 
held not required to execute super¬ 
sedeas bond in order to be entitled to 
stay of execution and other proceed¬ 
ings on money Judgment pending ap¬ 
peal. 

U.S.—Louisville Trust Co. v. National 
Bank of Kentucky, supra. 

78. U.S.—In re Federal Facilities 
Realty Trust. C.A.Ill., 227 F.2d e.'il. 

Gay V. Hudson River Electris 
Power Co., C.C.N.Y.. 190 F. 812. 

78. U.S.—In re Federal Facilities 
Realty Trust, C.A.Ill., 227 F.2d 651 
—Peace River Phosphate Co. v. 
Edwards, Fla., 70 F. 728, 17 C.C.A. 
358. 

80. U.S.—Fakouri v. Cadais, C.C.A. 
La., 147 F.2d 667, rehearing denied 
149 F.2d 321, certiorari denied 66 S. 
Ct. 54. 326 U.S. 742, 90 L.Ed. 443. 

McClellan v. Pyeatt, Ind.Terr., 49 
F. 259, 1 C.C.A. 241. 

Montgomery v. American Em¬ 
ployers’ Ins. Co., D.C.Del., 22 F. 
Supp. 476, affirmed, C.C.A., Ameri¬ 
can Employers’ Ins. Co. v. Mont¬ 
gomery, 101 F.2d 1005, certiorari 
denied 59 S.Ct. 833, 307 U.S. 629, 83 
L.Ed. 1512, two cases, and U. S. 
Casualty Co. v. Montgomery, 59 S. 
Ct. 833, 307 U.S. 629, 83 L.Ed. 1512. 

81. U.S.—McClellan v. Pyeatt, su¬ 
pra. 

36 C.J.S.—63 


82. U.S.—Chateaugay Ore & Iron 
Co. V. Blake, C.C.N.Y., 36 F. 804. 

83. U.S.—-Fidelity & Deposit Co. of 
Maryland v. Davis, C.C.A.Va., 127 
F.2d 780. 

D.C.—Rector v. Massachusetts Bond¬ 
ing & Ins. Co., 191 F.2d 329, 89 U.S. 
App.D.C. 83. 

“Damages for delay” in federal rule 
relating to amount of supersedeas 
bond means damages arising from the 
delay occasioned by the proceedings 
in error or appeal which are properly 
legal damage to the party delayed, 
and docs not include depreciation In 
market value of corporate shares 
pending appeal. 

U.S.—Ripka v. Phileo Corp., D.C.N.Y.. 
66 F.Supp. 21, affirmed, C.C.A., 164 
F.2d 601. 

Decisions prior to adoption of Federal 
Buies of Civil Procedure 
U.S.—Sinclair Redning Co. v. Smith, 
C.C.A.Tex., 13 F.2d 68, certiorari 
denied 47 S.Ct, 236, 273 U.S. 726, 71 
L.Ed. 860. 

Clark V. Patton, C.C.Tenn., 93 P. 
342. 

3 C.J. p 1303 note 76, p 1304 note 77, 
p 1308 note 86. 

83.5 U.S.—Ripka v. Phileo Corp., D. 
C.N.Y.. 65 F.Supp. 21, affirmed, C.C. 
A., 164 F.2d 601. 

83.10 U.S.—^In re Federal Facilities 
Realty Trust, C.A.I11.. 227 P.2d 661. 

83.15 U.S.—Fakouri v. Cadais, C.C. 
A.La., 147 F.2d 667, rehearing de¬ 
nied 149 P.2d 321, certiorari denied 
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66 S.Ct. 64, 326 U.S. 742, 90 L.Ed. 
443. 

Term “security” in prior laws Is 

synonymous with the term “surety” 
in federal rules with respect to surety 
on superdeas bond. 

U.S.—Fakouri v. Cadais, supra. 
Covemmeut obligations 
Trial court had authority to ap¬ 
prove personal supersedeas bond 
without surety of appellant who de¬ 
posited as security certificate of in¬ 
debtedness of the United States pay¬ 
able to bearer. Federal Farm Mort¬ 
gage Corporation Bonds, payable to 
bearer, and Treasury Bonds of the 
United States, payable to bearer. 

U.S.—Fakouri v. Cadais, supra. 

83.80 U.S.—In re Federal Facilities 
Realty Trust., C.A.Ill., 227 P.2d 661. 

84. U.S.—Powell V. Maryland Trust 
Co., aC.A.Va., 126 F.2d 260. certio¬ 
rari denied 62 S.Ct. 1041, 316 U.S. 
671, 86 L.Ed. 1746, rehearing de¬ 
nied 62 S.Ct. 1273, 816 U.S. 711, 86 
L.Ed. 1777, certiorari denied 62 S. 
Ct. 1046, 316 U.S. 671, 86 L.Ed. 1746, 
rehearing denied 62 S.Ct. 1274, 816 
U.S. 711, 86 L.Ed. 1777. 

85. U.S.—Clarke v. Eureka County 
Bank, C.C.Nev., 131 P. 145. 

85.5 U.S.—Fletcher v. Young, D.C. 
Md., 16 F.R.D. 609. 

86. U.S.—Pneumatic Scale Corp. v. 
Automatic Weighing Mach. Co., 
Me., 200 P. 672, 119 C.C.A. 62. 

86A U.S.—Lapin v. La Maur, Inc., 
D.C.Mlnn.. 11 F.R.D. 339. 
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vacated and set aside by the court which has ju¬ 
risdiction of the cause.®"^ If the jurisdiction of the 
appellate court over the appeal has attached, an 
application for the discharge or vacation of a super¬ 
sedeas should be addressed to it. 88 

§ 294(7). Operation and Effect 

A supersedeas or stay suspends further proceedings 
on the Judgment, order, or decree appealed from and pre¬ 
serves the status quo pending the appeal, but it does not 
annul the Judgment or decree or change its final quality. 

The effect of a supersedeas or stay is to suspend 
further proceedings on the judgment, order, or de¬ 
cree appealed from, or as to any matter embraced 
therein, and to preserve the status quo pending the 


determination of the appeal,89 and it renders further 
proceedings in violation thereof void,99 but it does 
not annul the judgment or decree or change its final 
quality.®^ The supersedeas or stay is confined to 
proceedings in the suit in which the judgment, 
order, or decree is rendered or made, and to such as 
are based on, or touch the enforcement or carrying 
into effect of, that judgment, order, or decree ap¬ 
pealed from.92 It has been held that a supersedeas 
on appeal from a judgment denying an injunction 
docs not operate as a pendente lite in junction. 9 2.5 
A supersedeas or stay obtained on a])pcal to the 
court of appeals has been held to be operative pend¬ 
ing a further appeal to, or other proceeding for re¬ 
view in, the Supreme Court.93 


87. U.S.—In re Federal Facilities 
Realty Trust. C.A.Ill., 227 F.2d 651 
—Powell V. Maryland Trust Co., C. 
C.A.Va.. 125 P.2d 260, certiorari de¬ 
nied 62 S.Ct. 1041, 316 U.S. 671, 86 
L.Ed. 1746, rehearing: denied 62 S. 
Ct. 1273, 316 U.S. 711, 86 L.Ed. 1777, 
certiorari denied 62 S.Ct. 1046, 316 
U.S, 671, 86 L.Ed. 1746, rehearing 
denied 62 S.Ct. 1274, 316 U.S. 711, 86 
L.Ed. 1777—Green Valley Cream¬ 
ery V. U. S., C.C.A.Mass.. 105 F.2d 
764. 

3 C.J. p 1313 note 18. 

Exteniioa of temporary stay denied 

"Where application for restraining 
order prohibiting alien’s deportation 
had been denied by district court and 
thereafter alien obtained from court 
of appeals ex parte order temporarily 
restraining deportation and alien’s 
asserted purpose in asking court of 
appeals to extend temporary stay or¬ 
der was to preserve status quo pend¬ 
ing his appeal from district court or¬ 
der denying a temporary restraining 
order, and if granted, effect would 
be to give alien the fruits of victory 
whether or not appeal had merit, 
temporary restraining order should 
not be extended unless alien had pre¬ 
sented a substantial question for con¬ 
sideration on appeal. 

U.S.—Jimenez v. Barber, C.A.9, 252 
F.2d 660. 

Bottrainliig order oontlnned 

In action for treble damages under 
anti-trust law, restraining order 
granted by appellate court, on appeal 
from order vacating temporary in¬ 
junction, suspending arbitration pro¬ 
ceedings pending adjudication of va¬ 
lidity of contract Involved would be 
continued until hearing and decision 
on facts were had by district court. 
U.S.—Ring v. Spina, C.C.A.N.T., 148 
P.2d 647, 160 A.L.R. 871. 

88 . U.S.—Shelby Steel Tube Co. v. 
Delaware Seamless Tube Co., C.C. 
Pa., 161 F. 798. 

8 C.J. p 1813 note 19. 

89. U.S.—’Lincoln Mine Operating 


Co. v. Huron Holding Corporation, 
C.C.A.Idaho, 111 P.2d 438, reversed 
on other grounds 61 S.Ct. 513, 312 
U.S. 183, 85 L.Ed. 725, rehearing 
denied 61 S.Ct. 840, 313 U.S. 598, 86 
L.Ed. 1560—New York Life Ins. 
Co. V. Panagiotopoulos. C.C.A.Mass., 
80 F,2d 136—Lee v. Jackson Light 
& Traction Co., C.C.A.Miss., 261 F. 
721—Hawaiian Pineapple Co. v. 
Masamari Saito, Hawaii, 260 F. 163, 
171 C.C.A. 189—Smith v. Govern¬ 
ment of Canal Zone, Canal Zone, 
249 F. 273, 161 C.C.A. 281—New 
River Mineral Co. v. Seeley, C.C. 
Va., 117 F. 981. 

Travelers Ins. Co. v. Branham, D. 
C.Pa., 65 F.Supp. 512. 

Jinkens v. Hampshire Gardens 
Development Corp., Sup., 8 F.R.D. 
330. 

3 C.J. p 1316 notes 31, 32. 

Order appointing receiver 

(1) In an appeal from an order or 
decree appointing a receiver, the su¬ 
persedeas suspends the functions of 
the receiver pending the appeal, and 
the lower court cannot take any pro¬ 
ceedings In execution or carrying out 
of the order or decree. 

U.S.—Tornanses v. Melslng, 106 F. 
776, 46 C.C.A. 615. 

(2) However, a supersedeas or stay 
on appeal from an order or decree 
appointing or discharging a receiver 
does not prevent the court from tak¬ 
ing such proceedings and making 
such incidental orders as may be nec¬ 
essary for the preservation of prop¬ 
erty or assets and the protection of 
the rights of the parties pending the 
appeal. 

U.S.—Blinn v. Continental Security 
Redemption Co., C.C.Ala.. 110 F. 
265. 

3 C.J. p 1326 note 18. 

Decree for costs suspended 

U.S.—Jennings v. Johnson, Ga., 148 
F. 337, 78 C.C.A. 329. 

90. U.S.—New York Life Ins. Co. v. 
Panagiotopoulos, C.C.A.Ma8s., 80 F. 
2d 136. 


91. U.S.—Lincoln Mine Operating 
Co. V. Huron Holding Corporation, 

C. C.A.Idaho, 111 F.2d 438, reversed 
on other grounds 61 S.Ct. 513, 312 

U. S. 183, 85 L.Ed. 725, rehearing de¬ 
nied Cl S.Ct. 840, 313 U.S, 698, 85 
L.Ed. 15r>0 —Lee v, Jackson Light 
& Traction Co., C.C.A.Mhss., 261 
F. 721. 

Travelers Ins. Co. v. Branham, 

D. C.Pa.. 66 F.Supp. 612. 

3 C.J. p 1317 note 38. 

92. U.S.—Fidelity Trust & Safety- 
Vault Co. V. Mobile St. R. Co., C.C. 
Ala., 64 F. 26—U. S. v. County Court 
of Knox County, C.C.Mo., 39 F. 767. 

Enforoement of award not stayed 
On appeal from decree denying an 
Injunction and adjudging costs in 
suit to enjoin death benefits award 
made in compensation proceedings, 
order granting a supersedeas order 
did not stay the enforcement of 
award. 

U.S.—Standard Dredging Corp. v. 
Henderson, C.C.A.Ala., 150 F.2d 78. 

Similar actions 

A supersedeas of an Injunction on 
appeal in a patent infringement suit 
does not bar another action by the 
patentee against a customer of the 
Infringer In another jurisdiction. 

U.S.—Meccano. Limited v. John Wan- 
amaker. New York, D.C.N.Y., 241 F. 
133, reversed on other grounds 250 
P. 450, 162 C.C.A. 520, affirmed 40 S. 
Ct. 463, 263 U.S. 136, 64 L.Ed. 822. 
92.5 U.S.—Standard Dredging Corp. 

V. Henderson, C.C.A.Ala., 150 F.2d 
78, 79. 

93. U.S.—Staffords v. King, W.Va.. 
90 P. 136, 32 C.C.A. 636. 

Feuding receipt of mandate and stay 
of mandate 

However, a stay order has been 
held to be too broad in providing for 
stay pending application for certio¬ 
rari from the supreme court to the 
court of appeals, and where district 
court granted a stay for a period of 
three months or until final determina¬ 
tion of any appeals taken, the stay 
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§ 294(8). Proceedings in Violation of Super¬ 
sedeas or Stay 

Any action or proceeding In disregard of a super¬ 
sedeas or stay is a contempt of the authority and Juris¬ 
diction of the court. 

Any action or proceeding in disregard and defi¬ 
ance of the force and effect of a supersedeas or 
stay is also a contempt of the authority and j‘uris- 
diction of the court,and it is generally no answer 
to a proceeding, as for a contempt for the breach of 
a supersedeas order, that the breach was committed 

on the advice of counsel. ^5 

§ 294(9). Effect of Failure to Obtain Super¬ 
sedeas or Stay 

A failure to obtain a supersedeas or stay does not 
affect the right of the appellant to a review of the Judg¬ 
ment. 

A failure to supersede a judgment, or to stay 
process on it,^® as where appellant fails to furnish 
the required bond,^^-^ does not ordinarily affect the 
right of appellant to a review of the proceedings 


which resulted in such judgment. The appellant 
merely suffers the risk of not being made whole if 
the judgment is reversed.^ 

§ 294(10). Effect of Transfer of Cause or 
Proceedings Therefor 

After the appeal has been taken Jurisdiction of the 
case is vested in the court of appeals, and the authority 
of the district court with respect thereto Is suspended 
except as to perfecting the record or other such things 
as may be necessary for the presentation of the case in 
the appellate court, or to protect the res pending review. 

After the appeal has been taken, jurisdiction of 
the case is vested in the court of appeals,®*^ and 
thereafter it has power to control the further steps 
in perfecting and hearing the appeal.®® As a gen¬ 
eral rule the authority of the district court with 
respect thereto is suspended so that it cannot proceed 
with the case without the permission of the court of 
appeals until the appellate proceeding is heard and 
determined and the remittitur or mandate is regiilar- 
ly returned and entered on the records,®® except in 


would be operative pending* receipt by 
district court of mandate of court 
of appeals, which mandate would be 
stayed in accordance with court rules 
and on such terms as might be Just 
to permit application for certiorari. 
U.S.—Powell V. Maryland Trust Co., 
C.C.A.Va., 125 F.2d 260, certiorari 
denied 62 S.Ct. 1041, 316 U.S. 671, 
86 L.Ed. 1746, rehearing denied 62 
S.Ct. 1273, 316 U.S. 711, 86 L.Ed. 
1777, certiorari denied 62 S.Ct. 1046, 
316 U.S. 671, 86 L.Ed. 1746, rehear¬ 
ing denied 62 S.Ct. 1274, 316 U.S. 
711, 86 L.Ed. 1777. 

94. U.S.—In re McKenzie, 21 S.Ct. 
168. 180 U.S. 636, 45 L.Ed. 468. 

3 C.J. p 1327 note 26. 

95. U.S.—Tornanses v. Melsing, 106 
F. 775, 45 C.C.A. 615. 

96. U.S,—Porterfield v. Gerstel, C.A. 
Fla., 222 F,2d 137—Logan v. Good¬ 
win, Kan., 104 F. 490, 43 C.C.A. 
658. 

D.C.—Holcomb v. Holcomb, 209 F.2d 
794, 93 U.S.App.D.C. 242. 

96.5 U.S.—Koster & Wythe v. Mas¬ 

sey, C.A.Guam, 262 F.2d 60. 

Tailure not violation requiring dig- 
mlBsal 

Where supersedeas order was con¬ 
ditioned on filing bond and plaintiffs 
chose to continue appeal without pro¬ 
tection of a restraint against defend¬ 
ant, plaintiffs’ failure to file bond 
did not constitute a violation of or¬ 
der so as to require dismissal of ap¬ 
peal. 

U.S.—Barrett v. Denver Tramway 
Corp., C.C.A.Del., 146 F.2d 701. 

96.10 aettlng money back 

What he suffers is that he takes the 


risk of getting the money back again 
if the Judgment is reversed. 

U.S.—Koster & Wythe v. Massey, C.A. 

Guam, 262 F.2d 60. 

Beturn of deposit in court 
Where court clerk was directed to 
pay over to plaintiff a designated sum 
deposited by her, and claimant there¬ 
of excepted and noted an appeal 
which was perfected without a su¬ 
persedeas bond, plaintiff was entitled 
to a return of her deposit and the 
clerk was required to comply with 
court's directions to that effect. 

U.S.—Jinkens v. Hampshire Gardens 
Development Corp., Sup., 8 F.R.D. 
330. 

97. U.S.—U. S. V. Frank B. Killian 

Co., C.A.Ohlo, 269 F.2d 491—Thomp¬ 
son V. Harry C. Erb, Inc., C.A.Pa., 
240 F,2d 452—Hunter Douglas 
Corp. V. Lando Products, Inc., C.A. 
Cal., 236 F.2d 631-—In re Federal 
Facilities Realty Tru.st, C.A.Ill., 227 
F.2d 661—Magnetic Engineering & 
Mfg. Co. V. Dings Mfg. Co., C.A.N. 
Y., 178 F.2d 866—Rothschild & Co. 
V. Marshall, C.C.A.Wash., 61 F.2d 
897—U. S. V. Radice, C.C.A.N.Y., 40 
F.2d 446. 

Morrin v. Lawler, C.C.N.Y., 91 P. 
693. 

D.C.—Smith v. Pollin, 194 F.2d 349, 
90 U.S.App.D.C. 178. 

Switzer v. Marzall, D.C., 95 F. 
Supp. 721. 

3 C.J. p 1265 note 43. 

Juilsdiotiou of aacillary questions 
A court of appeals, before which 
a final decree was pending for deter¬ 
mination, has exclusive Jurisdiction, 
not only of the questions presented 
on the record transmitted by the trial 
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court, but also of all ancillary ques¬ 
tions, presented by independent evi¬ 
dence and hearing on the correctness 
and Justice of the mandate to be en¬ 
tered. 

U.S.—Toledo Scale Co. v. Computing 
Scale Co., C.C.A.Ill., 281 P. 488, af¬ 
firmed 43 S.Ct. 458, 261 U.S. 399, 67 
L.Ed. 719. 

Stipulation of parties 

(1) After an appeal has been taken, 
the court of appeals has Jurisdiction 
to recognize and enforce a compro¬ 
mise agreement in settlement of an 
action pending before It. 

U.S.—Gardner v. Grand Beach Co., C. 
C.A.Mich., 48 P.2d 491, followed in 
Grand Beach Co. v. Gardner, C.C.A. 
Mich., 61 F.2d 1077. 

(2) Jurisdiction of court of appeals 
wa.s not defeated by subsequent stip¬ 
ulation of parties as to printing of 
record. 

U.S.—U. S. V. Southern Pac. R. Co., C 
C.A.Cal., 20 F.2d 629. 

98. U.S.—Walleck v. Hudspeth, C.C. 
A.Kan., 128 F.2d 343. 

3 C.J. p 1257 note 45. 

99. U.S.—U. S. V. Prank B. Killian 
Co., C.A.Ohio, 269 P.2d 491—Walk¬ 
er V. Felmont Oil Co., C.A.Ky., 262 
F.2d 163—Vlbra Brush Corp. v. 
Shaffer, C.A.N.Y., 256 F.2d 681— 
Hunter Douglas Corp. v. Lando 
Products, Inc., C.A.Cal., 236 P.2d 
631—Borgmeier v. Stone, C.A.7, 233 
F.2d 818—In re Federal Facilities 
Realty Trust, C.A.Ill., 227 F.2d 661 
—Clinton Poods v. U. S., C.A.W.Va., 
188 F.2d 289, certiorari denied 72 
S.Ct. 45, 342 U.S. 825, 96 L.Ed. 624— 
Jordan v. Federal Farm Mortg. 
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SO far as jurisdiction is expressly reserved in the 
district court by statute or the Federal Rules of 
Civil Procedure to act in aid of the appeal.^^-5 In 
aid of the appeal and subject to limitations,S9.io 


^ 36 C. J. S. 

the district court may be authorized to perfect the 
record or do other things necessary for the presen¬ 
tation of the case in the appellate court,^ or to pro- 


Corp., C.C.A.Iowa, 152 F.2d 642, cer¬ 
tiorari denied 66 S.Ct. 1339. 328 
U.S. 852, 90 L.Ed. 1624, certiorari 
dismissed 66 S.Ct. 1340, 328 U.S. 
821, 90 L.Ed. 1601—Bergeron v. 
Mansour, C.C.A.Ma8S., 162 F.2d 27— 
Dickinson v. Rinke, C.C.A.N.Y., 132 
F.2d 884—^Rogers v. Consolidated 
Rock Products Co., C.C.A.Cal., 114 
F.2d 108—^Rothschild & Co. v. Mar¬ 
shall, C.C.A.Wash., 51 F.2d 897— 
Midland Terminal Ry. Co. v. War- 
inner, C.C.A.C 0 I 0 ., 294 F. 186—Citi- 
aens’ Bank of Wichita v. Farwell, 
Kan., 56 F. 539, 6 C.C.A. 30, affirmed 
68 F. 117, 11 C.C.A. 108. 

J. J. Theatres, Inc. v. Twentieth 
Century-Fox Film Corp., D.C.N.Y., 
112 F.Supp. 674—Piaseik v. British 
Ministry of War Transport, D.C.N. 
Y., 83 F.Supp. 618—U. S., for Use 
and Benefit of Lichter, v. Henke 
Const. Co., D.C.Mo., 68 F.Supp. 3— 
International Ry. Co. v. Davidson, 
D.C.N.Y.. 65 F.Supp. 68. 

D.C.—Goldsborough v. Marshall, 243 
F.2d 240, 100 U.S.App.D.C. 134. 

Switzer V. Marzall, D.C., 95 F. 
Supp. 721. 

8 C.J. p 1252 note 28, p 1265 note 43. 

JnrlsdiotloA of appellate court once 
acquired cannot be affected by any¬ 
thing subsequently taking place in 
the district court. 

U.S.—Magnetic Engineering & Mfg. 
Co. V. Dings Mfg. Co., C.A.N.Y., 178 
F.2d 866. 

ikmeudmeats to pleadings 

(1) Filing of appeal deprived trial 
court of jurisdictions to allow amend- | 
ments to pleadings. 

U.S.—Brasier v. U. S., C.A.Okl., 229 F. 
2d 176, certiorari denied 76 S.Ct. 
783, 361 U.S. 926, 100 L..Ed. 1466. 

Republic of China v. National 
City Bank of N. Y., D.C.N.Y., 14 
F.R.D. 186. 

(2) After appeal signature of dis¬ 
trict judge on stipulation for sub¬ 
stitution of amended complaint could 
give no life to amended complaint, 
where stipulation was made subse¬ 
quent to taking of appeal. 

U.S.—Thompson v. Harry C. Erb, Inc., 
C.A.Pa., 240 r.2d 462. 

Findings of fact and conclusions 

An appeal from a final order of the 
district court terminates district 
court's jurisdiction to make findings 
of fact and conclusions of law re¬ 
quired by federal rule. 

U.S.—U. S. V. Aluminum Co. of 
America, D.CJT.Y., 2 F.R.D. 224. 

Vew parties 

(1) After an appeal has been taken, 
the district court has no jurisdiction 
to permit the intervention of new par¬ 


ties, even though the case Is an in¬ 
terpleader suit. 

U.S.—Roberts v. Metropolitan Life 
Ins. Co.. C.C.A.I11., 94 F.2d 277, cer¬ 
tiorari denied 68 S.Ct. 764, 303 U.S. 
660, 82 L..Ed. 1119—Smith v. Metro¬ 
politan Life Ins. Co., C.C.A.Ill., 94 
F.2d 277, certiorari denied 58 S.Ct. 
1039, 304 U.S. 670, 82 L.Ed. 1635. 
(2) When appeal was taken district 
court had no jurisdiction to enter an 
order for substitution of a new party 
plaintiff. 

U.S.—Secretary of Banking of Pa. v. 
Alker, C.A.Pa., 183 F.2d 429, cer¬ 
tiorari denied Du Bon v. Federal 
Deposit Ins. Corp., 71 S.Ct. 361, 340 
U.S. 917, 95 L.Ed. 663, rehearing de¬ 
nied 71 S.Ct. 489, 340 U.S. 939, 96 
L.Ed. 678. 

(8) Where notice of appeal from 
order in action against postmaster 
was filed before postmaster’s resigna¬ 
tion, any question of substitution of 
parties must be controlled by rule 
of court of appeals, not by district 
court rule. 

U.S.—^Vlbra Brush Corp. ▼. Schaffer, 
C.A.N.Y., 266 F.2d 681. 

Original defendant’s petition for 
leave to pay plaintUTs judgrment 
against him and have judgment as¬ 
signed to him so as to protect any 
rights of contribution he might have 
as against third-party defendant was 
declined, without prejudice to any 
right defendant might have to apply 
to court of appeals for such relief, 
where an appeal by defendant was 
pending in court of appeals. 

U.S.—McCrea v. Nonweiler, D.C.Pa., 
58 F.Supp. 80. 

Payment Into registry of district 
court 

Where forged check was drawn on 
Washington bank and deposited in 
Missouri bank, and thercvafter all but 
two thousand dollars was withdrawn 
by forger, and Washington bank 
brought suit against Missouri bank 
and judgment was In favor of Mis¬ 
souri bank, and Washington bank ap¬ 
pealed, payment by Missouri bank of 
two thousand dollars into registry of 
district court while appeal was pend¬ 
ing was ineffectual, since district 
court had lost jurisdiction by rea¬ 
son of appeal. 

U.S.—Riggs Nat. Bank of Washing¬ 
ton, D. C. V. Dade Federal Sav. and 
Loan Ass'n of Miami, C.A.Fla., 268 
F.2d 951. 

Review or reargument of diamissal 

held beyond jurisdiction of district 
court after appeal. 

U.S.—Bullock V. Sears, Roebuck & 
Co., D.C.N.Y., 142 F.Supp. 646, re¬ 
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versed on other grounds, C.A., 239 
F.2d 170. 

Republic of China v. National 
City Bank of N. Y., D.C.N.Y., 14 F. 
R.D. 186. 

Interpleader action 

After an appeal to court of appeals, 
district court has no greater or dif¬ 
ferent control or jurisdiction over 
case merely because It involves in¬ 
terpleader action. 

U.S.—Roberts v. Metropolitan Life 
Ins. Co., C.C.A.I11., 94 F.2d 277, cer¬ 
tiorari denied 68 S.Ct. 764, 303 U.S. 
660. 82 L.Ed. 1119—Smith v. Met¬ 
ropolitan Life Ins. Co.. 94 F’.2d 277, 
certiorari denied 58 S.Ct. 1039, 304 
U.S. 670, 82 L.Ed. 1535. 

Authority to dismiss appeal 

District court has no authority to 
dismiss an appeal which has been 
taken from its judgment. 

U.S.—Miller v. U. S., C.C.A.Ill., 114 
F.2d 267, adopted 117 F.2d 2r>6. 
Applicability of local court rule after 
appeal 

A local district court rule of fed¬ 
eral district court for the southern 
district of New York, providing that 
an action shall abate where a de¬ 
fendant has neither been served nor 
appeared generally within three 
months after issuance of summons, 
even if valid, was not applicable to 
proceedings suspended by appeal. 

U.S.—Hackner v. Guaranty Trust Co. 
of New York, C.C.A.N.Y., 117 P.2d 
95, certiorari denied 61 S.Ct. 835, 
313 U.S. 559, 85 L.Ed. 1520. 

99.5 U.S.—U. S. V. Frank B. Killian 
Co., C.A.Ohio, 269 F.2d 491—Borg- 
meier v. Stone, C.A.7, 233 F.2d 818 
—In re Federal Facilities Realty 
Trust, C.A.I11., 227 P.2d 651. 

J. J. Theatres, Inc. v. Twentieth 
Century-Fox Film Corp., D.C.N.Y., 
112 F.Supp. 674. 

99.10 Application for extension not 
timely 

An application filed in district 
court for extension of time for dock¬ 
eting appeal was ineffectual where 
record had already been transmitted 
to appellate court and application 
was not filed until more than forty 
days after filing of notice of appeal. 
U.S.—In re Qammill, C.C.A.I11., 129 F. 
2d 601. 

1. U.S.--The Charles D. Leffler, C.C. 
A.N.J., 100 F.2d 769—Alliance Se¬ 
curities Co. V. Killlts, C.C.A.Ohio. 
67 F.2d 480—In re Bills of Excep¬ 
tions, C.C.A.. 87 F.2d 849—Mid¬ 
land Terminal Ry. Co. v. Warin- 
ner, C.C.A.C 0 I 0 ., 294 P. 185—Coch¬ 
ran V. Becker, C.C.A.M 0 ., 276 P. 



36C.J.S. FEDERAL COURTS § 294(10)' 

tect the res pending review.^ The pendency of an the interlocutory order, may proceed in the lower 

appellate proceeding does not deprive the trial court court as though no appeal had been taken, unless 

of power to hear and determine matters which are otherwise specially ordered.^-® On the other hand, 

independent of, or collateral to, the subject matter the district court cannot take such action as will be, 

before the appellate court,3 and an appellate pro- in effect, an execution of its judgment, or will 

ceeding for the review of an incidental or interlocu- destroy the subject of the appeal, or place the funds 

tory matter does not transfer jurisdiction as to the involved where they will be beyond the control of 

entire cause, but the trial court or parties may still the ultimate judgment or decretM^ 

proceed in matters not involved in the appeal.^ Ineffectual attempts to appeal do not confer 
Indeed, on an appeal from an interlocutory order, jurisdiction on the appellate court or deprive the 

the case, except for the hearing on the appeal from lower court of further jurisdiction.^ Under the Fed- 


280, error dismissed 43 S.Ct. 363, 
261 U.S. (107, 67 L.Ed. 824. 

3 C.J. p 1264 note 38—4 C.J. p 273 note 
46. 

Amending’ notice of appeal 

An order amending the notice of 
appeal in libel proceedings to include 
notice to counsel for intervening 
claimant "was not void because made 
after appeal was perfected and Juris¬ 
diction was transferred to the court 
of appeals but was properly entered 
by the district court to perfect the I 
record. 

U.S.—The Charles D. Leffler, C.CA.N. 

J., 100 F.2d 759. 

Oortifloatlon of good faith 

Even after a proper notice of ap¬ 
peal has been died, if application is 
made to prosecute the appeal in for¬ 
ma pauperis, the case remains within 
the Jurisdiction of the district court 
to enable that court to certify wheth¬ 
er the appeal is being taken in good 
faith. 

D.C.—Spruill V. Temple Baptist 
Church, 141 F.2d 137, 78 U.S.App. 
D.C. 324. certiorari denied 66 S.Ct. 
87, 323 U.S. 756, 89 L.Ed. 604. 

2. U.S.—U. S. V. Onan, C.A.Mlnn., 190 
F.2d 1. 

Midland Terminal Ry. Co. v. War- 
Inner, C.C.A.C 0 I 0 ., 294 P. 185—Blinn 
v. Continental Security Redemption 
Co., C.C.Ala., 110 F. 265. 

Power of district court to grant in¬ 
junction after perfection of appeal 
from an order granting or refusing 
an injunction see supra § 294(4). 

3. U.S.—Mendez v. Eastern Sugar 
Associates, C.C.A.Puerto Rico, 89 
P.2d 399. 

D.C.—Goldsborough v. Marshall, 243 
P.2d 240, 100 U.S.App.D.C. 134. 

8 C.J. p 1268 note 23. 

Order directing separate trial of 
one claim was not within periphery 
of appeals from subsequent Judgment 
for defendants on remaining claims, 
and pendency of appeal from such 
Judgment did not deprive trial court 
of Jurisdiction to dismiss reserved 
claim. 

U.S.—Gaudiosi v. Mellon, C.A.Pa., 269 
F.2d 878. 

Where orders dlsanallfylng plain- 
tiffs' attomegs from acting for plain¬ 


tiffs were collateral to main anti¬ 
trust action, and the final order but 
interpreted stipulation of parties to 
deduce from it the extent of future 
disqualification, such order was not 
beyond court's Jurisdiction, even 
though previous appeal had been 
taken when it was entered. 

U.S.—Fisher Studio, Inc. v. Loew’s 
Inc., C.A.N.Y., 232 P\2d 199, certio¬ 
rari denied 77 S.Ct. 66, 362 U.S. 836, 
1 L.Ed.2d 55. 

Xf no snpersedsas bond has been 
filed, the trial court may properly 
permit a special master to proceed 
with a hearing, over the objection 
that it is without Jurisdiction be¬ 
cause of an appeal from a prior or¬ 
der. 

D.C.—Avery v. Vernon, 40 P.2d 796. 
59 App.D.C. 284, certiorari denied 
51 S.Ct. 32, 282 U.S. 867, 76 L.Ed. 
76. 

Ministerial function 

Loss of district court’s Jurisdiction 
of reason of appeals did not preclude 
entry of order in district court di¬ 
recting clerk to note on the Judgment 
roll or index that a motion for re¬ 
vival of Judgment had been filed and 
presented to court on specified dates, 
the order being regarded as exercise 
of ministerial function and not an at¬ 
tempt to assume Jurisdiction. 

U.S.—Secretary of Banking of Pa. v. 
Alker, C.A.Pa., 183 F.2d 429, cer¬ 
tiorari denied Du Bon v. Federal 
Deposit Ins. Corp., 71 S.Ct. 361, 340 
U.S. 917, 95 L.Ed. 663, rehearing de¬ 
nied 71 S.Ct. 489, 340 U.S. 939, 95 
L.Ed. 678. 

4. U.S.—Walker v. Felmont Oil 

Corp., C.A.Ky., 262 F.2d 163—Phe¬ 
lan V. Taitano, C.A.Guam, 233 P.2d 
117 —Foote v. Parsons Non-Skid 
Co., Ohio, 196 F. 951, 118 C.C.A. 
105. 

U. S, V. Dollar, D.C.Cal., 100 F. 
Supp. 881, reversed on other 
grounds, C.A., U. S. v. Dollar, 190 
F.2d 661. 

3 C.J. p 1259 note 60. 

Buie aot ohaagod bj statutory change 

"Prior to 1891 Federal law permit¬ 
ted appeals only from final decrees. 
By statute of that year appeals from 
certain interlocutory orders were al- 
I lowed. This statute (old Title 28 U. 
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S.C., Sec. 227) also contained a pro¬ 
viso that the proceedings in other re¬ 
spects should not be stayed. Upon 
revision of Title 28 in 1948 this sec¬ 
tion became Section 1292 and the pro¬ 
viso was dropped. Plaintiff argues 
that by reason of the deletion an op¬ 
posite rule was established. Neither 
reason nor authority is evoked in sup¬ 
port of this peculiar construction. It 
is suggested by the plaintiff that the 
provision may have been eliminated 
‘perhaps by inadvertence, perhaps out 
of policy reasons not fully set out in 
the legislative history . . . We 

cannot agree with the Government. 
In the light of sound and settled ap¬ 
pellate theory the proviso in old Sec¬ 
tion 227 was mere surplusage. . . . 
The proviso added nothing to what 
would otherwise be law, and it was 
dropped in the revision for that rea¬ 
son." 

U.S.—U. S. V. Dollar, D.C.Cal., 100 F. 
Supp. 881, 883, 884, reversed on oth¬ 
er grounds, C.A., U. S. v. Dollar, 196 
F.2d 661. 

4.5 U.S.—Ex parte National Enamel¬ 
ing & Stamping Co., N.Y., 26 S.Ct, 
404, 201 U.S. 156, 60 L.Ed. 707. 

Phelan v. Taitano, C.A.auam, 233 
F.2d 117. 

Jnrlsdlctioa to dismiss action 

Trial court, after appeal from or¬ 
der denying preliminary injunction, 
had Jurisdiction to grant appellees' 
pending motion to dismiss action. 
U.S.—Phelan v. Taitano, supra. 

4.10 D.C.—Jackson v. Finance Cor¬ 
poration of Washington, 41 F'.2d 
103, 69 App.D.C. 309, certiorari de¬ 
nied Plckford v. Jackson, 51 S.Ct. 
29, 282 U.S. 861, 76 L.Ed. 754— 
Jackson v. Kaufman, 41 P.2d 103 
69 App.D.C. 809, certiorari denied 
Kaufman v. Jackson, 61 S.Ct. 29, 
282 U.S. 861, 76 L.Ed. 754. 

5. U.S.—Gaudiosi v. Mellon, C.A.Pa., 
269 P.2d 873—Credit Alliance Cor¬ 
poration V, Atlantic, Pacific & Gulf 
Refining Co., C.C.A.Mo., 77 F.2d 595 
—In re Columbia Ry., Gas & Elec¬ 
tric Co., D.C.S.C., 25 P.2d 329, af¬ 
firmed, C.C.A., Columbia Ry., Gas 
& Electric Co. v. State of South 
Carolina, 27 F.2d 62, 69 A.L.R. 665 
—Midland Terminal Ry. Co. v. War- 
inner, C.C.A.C 0 I 0 ., 294 F. 185. 
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eral Rules of Civil Procedure, Rule 73 (a), 28 U.S.C. 
A., the filing of notice of appeal has been held 
sufficient to perfect the appeal so as to transfer 
jurisdiction to the court of appeals,® although there 
is also authority to the effect that the district court 
does not lose jurisdiction until the record has been 
docketed in the appellate court.®-® 

The effect of the pendency of the appeal as to the 
force and effect of the judgment or decree appealed 
from is considered supra § 294(2). 

New trial. After the cause has been removed 
by appeal it has been broadly stated or held that 
the trial court has no jurisdiction to permit a motion 
for a new trial to be filed or to take any action 
thereon or affecting an existing judgment.*^ So, 
after an appeal, an order made by the trial court 
denying a motion for a new trial has been considered 
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wholly abortive,*^-® and there is no question but that 
the trial court lacks jurisdiction to grant a new 
trial.'^-i® However, there is authority to the effect 
that the trial court has jurisdiction to entertain a 
motion for a new trial while an appeal is pending.'-^® 
It has been declared that when an appellant in a civil 
case wishes to make a motion for a new trial while 
his appeal is still pending, the proper procedure is 
for him to file his motion in the trial court, and if 
the trial court indicates that it will grant the mo¬ 
tion, the appellant should then make a motion in the 
appellate court for a remand of the case in order 
that the trial court may grant his motion for a 
new trial.'^•2® 

Opening, vacating, or granting relief from judg¬ 
ment or order. After an appeal has been taken, the 
district court cannot vacate or open its judgment 
or order,® nor can the district court grant relief 


First Nat. Bank In Greenwich v. 
National Airlines, Inc., D.C.N.Y., 
167 F.Supp. 167. 

8 C.J. p 1252 note 27, p 1255 note 40. 
PrematTire appeal 

Where appeal was required to be 
dismissed on the ground that it was 
premature, the taking of the appeal 
did not destroy the authority of the 
district court to proceed on matters 
or motions otherwise properly before 
it. 

U.S.—Healy v. Pennsylvania R. Co., 

C. A.Pa., 181 F.2d 934. 

6. U.S.—U. S. V. Frank B. Killian 
Co., C.A.Ohio. 269 F.2d 491—In re 
Federal Facilities Realty Trust, C. 
A.Ill., 227 F.2d 651—Walleck v. 
Hudspeth, C.C.A.Kan., 128 F.2d 343. 

Bullock V. Sears, Roebuck & Co., 

D. C.N.Y., 142 F.Supp. 646, reversed 
on other grounds, C.A., 239 F.2d 170 
—J. J. Theatre.s, Inc. v. Twentieth 
Century-Fox Film Corp., D.C.N.Y., 
112 F.Supp. 674—Piaseik v. British 
Ministry of War Transport, D.C.N. 
y., 83 F.Supp. r. 18 . 

Daniels v. Goldberg, D.C.N.Y., 8 
F.R.D. 580, affirmed, C.A., 173 F.2d 
911. 

Perfecting proceedings prior to Ped- 
eral Buies of Civil Procedure 

U.S,—U. S. V. Nordbye, C.C.A., 76 F. 
2d 744—Ross v. White. C.C.A. 
Tenn., 32 F.2d 750. certiorari de¬ 
nied 60 S.Ct. 35, 280 U.S. 684, 74 L. 
Ed. 633—Greyerbiehl v. Hughes 
Electric Co.. C.C.A.N.D., 294 F. 802, 
certiorari denied Hughes Electric 
Co. V. Greyerbiehl, 44 S.Ct. 402, 264 

U. S. 589, 68 L.Ed. 864. 

3 C.J. p 1253 notes 30-32. 

6.5 U.S.—American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., D.C.N.Y., 3 F.R.D. 162. 

7 . U.S.—Midland Terminal Ry, Co. 

V. Warinner, C.C.A.Colo., 294 F. 186. 


7.5 U.S.—Peterman v. Indian Motor- 
c.vcle Co., C.A.Mass,, 216 F.2d 289. 
Appeal from order dismissed 

Appeal from order overruling mo¬ 
tion for new trial would be dismissed 
where no abuse of discretion by dis¬ 
trict court was shown and motion for 
new trial was not filed until after ap¬ 
peal had been perfected. 

U.S,—Jordan v. Federal Farm Mortg. 
Corp., C.C.A.Iowa, 152 F.2d 642, cer¬ 
tiorari denied 66 S.Ct. 1389, 328 U.S. 
852, 90 L.Ed. 1624, certiorari dis¬ 
missed 66 S.Ct, 1340. 328 U.S. 821, 
90 L.Ed. 1601. 

7.10 D.C.—Smith v. Pollln, 194 F.2d 
349, 90 U.S.App.D.C. 178. 

7.15 D.C.—Smith v. Poll in, supra. 

7.20 D.C.—Smith v. Pollin, supra. 
Zuability to obtain transcript 

An appellant's motions seeking a 
new trial because of Inability to ob¬ 
tain transcript of evidence due to 
death of reporter should be addre.ssed 
to trial court and not to reviewing 
tribunal, and “If, after a full and 
careful investigation of the problem, 
the District Judge is of the opinion 
that a fair and satisfactory record 
can be prepared for the purpose of a 
review of this case by the Court of 
Appeals, or if the failure to prepare 
such a record is due to the inexcus¬ 
able neglect of the appellant to pre¬ 
serve his rights in the matter or to 
his failure or refusal to fully coop¬ 
erate, he will so state and the pend¬ 
ing motion for a remand will be over¬ 
ruled. If, without fault on the part 
of the appellant, or because of the 
failure of the appellee to fully coop¬ 
erate in the matter, the District 
Judge is of the opinion that a record 
cannot be prepared and presented to 
the Court of Appeals which will fair¬ 
ly and satisfactorily enable the Court 
to review the judgment entered in the 
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action and that the appellant should 
be granted a new trial, he will so 
certify to this Court and the pending 
motion for a remand will be sustained 
for action by the District Judge on 
the motion under consideration by 
him.” 

U.S.—Herring v. Kennedy-Herring 
Hardware Co., C.A.Tenn., 261 F.2d 
202, 203. 

8 . U.S.—Miller v. U. S., C.C.A.Ill., 
114 F.2d 267, adopted 117 P\2d 256 
—In re McLean Store Fixtures Cor¬ 
poration, C.C.A.Mas.s., 70 F.2d 217 
—Union Guardian Trust Co. v. Jas- 
tromb, C.C.A.Mich., 47 F.2d 689—U. 
S. V. Radice, C.C.A.N.Y., 40 F.2d 
445. 

Schram v. Safety Inv. Co., D.C. 
Mich., 45 F.Supp. 636. 

Daniels v. Goldberg, D.C.N.Y., 8 
F.R.D. 580, affirmed C.A., 173 F.2d 
911. 

D.C.—Ballard v. Spruill, 74 F.2d 464, 
64 App.D.C. 60, certiorari denied 
Spruill V. Ballard, 55 S.Ct. 349, 293 
U.S. 625, 79 L.Ed. 712, rehearing de¬ 
nied 65 S.Ct. 607, 294 U.S. 732, 79 
L.Ed. 1261, certiorari denied 56 S. 
Ct. 130, 296 U.S. 676, 80 L.Ed. 406. 
rehearing denied 66 S.Ct. 168, 296 
U.S. 662, 80 L.Ed. 472—Spruill v. 
Supreme Court of District of Co¬ 
lumbia, 74 F.2d 464, 64 App.D.C. 60, 
certiorari denied 65 S.Ct. 350, 293 
U.S. 625, 79 L.Ed. 712, rehearing de¬ 
nied 55 S.Ct. 607, 294 U.S. 732, 79 
L.Ed. 1261. 

Z. & F. Assets Realization Corpo¬ 
ration V. Hull, D.C., 31 F.Supp. 371, 
affirmed 114 F.2d 464, 72 App.D.C. 
234, affirmed 61 S.Ct. 361, 811 U.S. 
470, 85 L.Ed. 288. 

3 C.J. p 1265 note 6. 

Dismissal 

Denial of plaintiff’s motion to va¬ 
cate a dismissal was proper where at 
that time, by virtue of earlier appeal 
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from its judgment or order,8-5 and it has been 
held that Rule 60 (b) of the Federal Rules of 
Civil Procedure which permits the district court to 
relieve a party from a final judgment on certain 
grounds docs not permit the filing or determination 
of motions in the trial court while the cause is 
pending in the appellate court.8-io However, there 
is also authority to the effect that the district court 
retains jurisdiction to entertain a motion to reopen 
the judgments’ll or grant relief therefrom,s*20 
may deny such motion.8’25 It has been declared 
that proper procedure is for appellant to make his 
motion in the lower court and for that court to re¬ 


quest the appellate court to remit the record,® or for 
appellant to make a motion in the appellate court 
for remand of the case,®-® if the lower court has 
indicated that it will grant the motion.®*!® 

Modification or amendment of judgment or pro¬ 
ceedings. The district court cannot modify or 
amend its judgment, order, or decree, or change the 
record on which the order or decree is based, after 
an appellate proceeding for the review thereof has 
been perfected,!® except to correct clerical mistakes 
or errors arising from oversight or omission,!! sub¬ 
ject to the limitations imposed by Rule 60 (a) of the 
Federal Rules of Civil Procedure. 


I 

from the dismissal, jurisdiction of 
the case had passed to the court of 
appeals and the district court was 
without jurisdiction to act on the mo¬ 
tion to vacate. 

U.S.—Edmond v. Moore-McCormack 
Lines, Inc.. C.A.N.Y., 253 F.2d 143, 
certiorari denied 79 S.Ct. 73, 358 TT. 
S. 848, 3 L.Ed.2d 82. 

JudfiTmeiLt contrary to controlling* 
state court’s decision 
After taking of appeal from feder¬ 
al district court’s judgment, such 
court has no jurisdiction to vacate 
its judgment rendered contrary to a 
controlling state court’s decision, not 
previously called to federal court’.s 
attention, although It would have 
rendered a judgment to contrary if 
the state court's decision had been 
brought to its attention, and al¬ 
though state supreme court, in in¬ 
terpreting rule as to time for per¬ 
fecting appeal thereto, held that fil¬ 
ing of claim for appeal does not oust 
lower court of jurisdiction to grant 
rehearing within longer time allowed 
therefor by another rule. 

U.S.—Schram v. Safety Inv. Co., D.C. 

Mich., 45 F.Supp. 636. 

8.5 U.S.—U. S. v. Frank B. Killian 

Co., C.A.Ohlo, 269 F.2d 491—Ferrell 
V. Trallmobile, Inc., C.A.Tex., 223 
F.2d 697. 

D.C.—Switzer ▼. Marzall, D.C., 96 F. 
Supp. 721. 

aiO D.C.—Switzer v. Marzall, supra. 

"The district court has no jurisdic¬ 
tion to entertain a motion to vacate 
its judgment without the permission 
of the Court of Appeals” [after an 
appeal is perfected]. 

U.S.—Daniels v. Goldberg, D.C.N.T., 
8 F.R.D. 580, 581, affirmed, C.A., 173 
F.2d 911. 

asotlon filed before appeal cannot 
he determined while the cause is 
pending in the appellate court. 

D.C.—Switzer v. Marzall, D.C., 95 F, 
Supp. 721. 

8.16 U.S.—Baltimore S. S. Co. v. 
Phillips, C.C.A.N.Y., 9 F.2d 902, re¬ 
versed on other grounds 47 S.Ct. 
600, 274 U.S. 316, 71 L.Ed. 1069. 


V. Kenncdy-Her- 
ring Hardware Co., C.A.Tenn., 261 
F.2d 202—Ferrell v. Trailmobile, 
Inc., C.A.Tex., 223 F.2d 697. 

8.25 U.S.—Ferrell v. Trallmobile, 
Inc., supra. 

U.S.—Baltimore S. S. Co. v. Phll- 
llp.s. C.C.A.N.Y., 9 F.2d 902, reversed 
on other grounds 47 S.Ct. 600, 274 

U. S. 316, 71 L.Ed. 1069. 

9.5 U.S.—Ferrell v. Trailmobile, 
Inc.. C.A.Tex., 223 P.2d 697. 
Procedure on motion for new trial 
pending appeal see supra this sub¬ 
division. 

9.10 U.S.—Ferrell v. Trallmobile, 
Inc., supra. 

10. U.S.—In re Federal Facilities 
Realty Trust. C.A.Ill., 227 F.2d 651 
—Hirsch v. U. S., C.A.Tenn., 186 F. 
2d 524—Bankers Indemnity Ins. Co. 

V. Pinkerton, C.C.A.Cal., 89 F.2d 
194, followed in Bankers Indemnity 
In.s. Co. V. Lundgren, C.C.A.Cal., 89 
F.2d 200, certiorari denied 68 S.Ct. 
23, 302 U.S. 703, 82 L.Ed. 643, cer¬ 
tiorari denied Bankers Indemnity 
Ins. Co. V. Pinkerton, 58 S.Ct. 23, 
302 U.S. 704, 82 L.Ed. 643—U. S. v. 
Rad ice, C.C.A.N.Y., 40 F.2d 445— 
Pittsburgh Gas & Coke Co. v. Goff- 
Kirby Coal Co., Pa., 161 F. 466, 81 
C.C.A. 76—^McKay v. Neussler, 
Alaska, 148 F. 86, 78 C.C.A. 154— 
Honey v. Chicago, B. & Q. R. Co., 
Iowa, 82 F. 773, 27 C.C.A. 262. 

Parker v. New England Oil Cor¬ 
poration, D.C.Mass., 16 P.2d 236— 
St. Louis & S. F. R. Co. v. Lough- 
miller, D.C.Okl., 193 F. 689. 

Petition of Pahlberg, D.C.N.T., 2 
F.R.D. 633. 

Order of severance of parties 

District court after appeal was 
held without jurisdiction to receive 
evidence and enter order of sever¬ 
ance of parties against whom joint 
judgment was entered nunc pro tunc. 
U.S.—Parker v. New England Oil 
Corporation, D.C.Mass., 15 F.2d 236. 

After final judgment on review 

Even though district court has 
power to correct and certify errors 
and omissions In record after appeal 
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has been perfected, such power does 
not extend to certification of evidence 
not Included in referee’s certifleate 
on review which was not before dis¬ 
trict court until long after final 
judgment on review had been en¬ 
tered. 

U.S.—In re McLean Store Fixtures 
Corporation, C.C.A.Mass., 70 F.2d 
217. 

Pleadings 

After the case is pending in the ap¬ 
pellate tribunal, a pleading cannot be 
appended in matter of substance. 
U.S.—Western Wheel-Scraper Co. v. 
Drinnen, C.C.Ill., 79 F. 820. 

Marstellcr v. McClean, D.C,, 16 F, 
Ca8.No.9,140, 2 Cranch C.C. 8. 
Procedure to obtain modification aft. 
er appeal 

Where plaintiff’s motion to amend 
district court’s conclusions of law 
and judgment in plaintiff’s favor was 
filed after judgment defendants had 
taken their appeal, motion did not 
retain case in jurisdiction of district 
court. After judgment defendants 
had appealed, plaintiff had the right 
to take a cross appeal or file his 
motion, within time, in district court 
and within time limited by statute 
for appeal from judgment apply to 
circuit court of appeals to remand 
case for consideration of plaintiff’s 
motion to modify. 

U.S.—Fiske v. Wallace, C.C.A.Mo., 115 
F.2d 1003, certiorari denied Wallace 
v. Fiske, 62 S.Ct. 123, two cases, 
314 U.S. 663, 86 L.Ed. 531, rehear¬ 
ing denied 62 S.Ct. 174, two cases, 

314 U.S. 710, 86 L.Ed. 566, rehear¬ 
ing denied 62 S.Ct. 910, two cases, 

315 U.S. 829, 86 L.Ed. 1224, motion 
granted and motion denied 62 S.Ct. 
1286, two cases. 

invalid appeals taken pending post 
judgment motion to amend findings of 

fact was legally a nullity and did not 
incapacitate trial court from dispos¬ 
ing of motion. 

U.S.—Gaudiosl v. Mellon, C.A.Pa., 269 
F.2d 873. 

11. U.S.—Ommen v. Talcott, D.C.N. 
Y., 180 F. 925—^New Liverpool Salt 


8.20 U.S.—Herring 
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§§ 295(l)-295(2) FEDERAL COURTS 


6. Record and Proceedings Not in Record 


s 295(1)« In General 

The Federal Rulee of Civil Procedure relating to the 
record on appeal are given effect when applicable on ap¬ 
peals from the district court to the court of appeals* and 
must be complied with; and a proper record on appeal is 
essential to a consideration of the case by the court of 
appeals. 

In generali the Federal Rules of Civil Procedure, 
Rules 73 (g), 75, 76, 28 U.S.C.A., relating to the 
record on appeal, including such matters as a desig¬ 
nation by appellant, and a counter-designation by 
appellee, of the matters to be contained in the 
record, the right of appellee to require the substi¬ 
tution of question and answer form for narrative 
form of the testimony of witnesses, and the time, 
and extension thereof, for filing the record, are 
given effect when applicable on appeals from the 
district court to the court of appeals, and must be 
complied with.^^-^O Accordingly, a proper record 
on appeal is essential to a consideration of the case 
by the court of appeals, and the court of appeals will 


not consider the merits of an appeal until a record 
has been properly prepared.^^-^B 

Second appeal on record for abortive first appeal. 
Where, for some reason, a case is improperly or pre¬ 
maturely appealed, and the appeal is dismissed, the 
court of appeals may, at least if the parties consent, 
entertain a subsequent and proper appeal on the rec¬ 
ord and briefs prepared for the first appeal, in so 
far as applicable.i^-B® 

§ 295(2). Matters to Be Shown by Record 

On appeal to the court of appeals the record should 
clearly disclose the basis of the appeal, and must show 
all matters necessary to the Jurisdiction of the appellate 
and of the lower court. It must also show that the action 
was properly constituted and prosecuted In the court be¬ 
low, and that orders or papers, a part of the record, were 
properly filed there. 

On an appeal from the district court to the 
court of appeals, the record on appeal should 
clearly disclose the basis of the appeal.ii*80 Thus, 


Co. V. Wellborn, Cal., 160 F, 923, 88 
C.C.A. 105. 

AmendlBg Jndirmeat to provide for 
costs 

Where Judgment submitted by pre¬ 
vailing parties and signed by court 
made no reference to assessment of 
costs in exercise of court’s discretion 
it would grant motion to amend Judg¬ 
ment, made after appeal but before 
appeal was docketed in appellate 
court, to add phrase “with costs to 
the defendants." 

U.S.—First Nat. Bank in Greenwich 
V. National Airlines, Inc., D.C.N.T., 
167 P.Supp. 167. 

Failure to iuolude award of interest 

Failure to include in Judgment for 
unpaid overtime compensation and 
liquidated damages an award for in¬ 
terest thereon was the omission by 
oversight of an item implicit in the 
past-due compensation and liquidated 
damages and was susceptible of cor¬ 
rection even after appeal. 

U.S.—Greenberg v. Arsenal Bldg. 
Corp., C.C.A.N.Y., 144 F.2d 292, af¬ 
firmed 65 S.Ct. 895, 324 U.S. 697, 89 
L..Ed. 564. 

abowering amount of recovery 

Where Judgment was rendered 
against federal government in action 
to recover income taxes and govern¬ 
ment appealed, district court on mo¬ 
tion of government and after consid¬ 
eration of new evidence could not 
correct the Judgment by lowering the 
amount of recovery, under rule pro¬ 
viding for correction of clerical mis¬ 
takes in Judgments. 

U.S.—Hirsch v. U. S., C.A.Tenn., 186 
F.2d 624. 


Beporter's trausoript not part of rec. 
ord 

Under district court’s power to cor¬ 
rect clerical mistakes and errors aris¬ 
ing from oversight or omission in 
parts of the record, court could not 
correct reporter’s transcript before it 
had been designated as a part of the 
record by the parties. 

U.S.—Daniels v. Goldberg, D.C.N.T., 8 
F.R.D. 680, affirmed, C.A., 173 F.2d 
911. 

11.50 U.S.—Springer v. Best, C.A. 
Cal., 264 P.2d 24—Phillips Petrole¬ 
um Co. V. Williams, C.C.A.Tex., 169 
F.2d 1011—Helliwell v. Haberman, 
C.C.A.N.T.. 140 F.2d 833—In re 
Visking Corp., C.C.A.Va., 134 F.2d 
1013—Knutson v. Metallic Slab 
Form Co., C.C.A.Tex., 132 F.2d 231. 
D.C.—Laughlin v. Berens, 118 F.2d 
193, 73 App.D.C. 136—Hannan v. U. 
S., 118 P.2d 62, 73 App.D.C. 166— 
Clawans v. White, 112 F.2d 189, 71 
App.D.C. 362, certiorari denied 61 
S.Ct. 16, 311 U.S. 646, 86 L.Ed. 412 
—Reynolds v. Imlay, 118 F.2d 63, 
73 APP.D.C. 173. 

Boucher Inventions v. Sola Elec¬ 
tric Co., D.C., 1 F.R.D. 631—In re 
Taltavull's Estate, D.C., 1 P.R.D. 
128. 

Designation by appellant, and coun¬ 
ter-designation by appellee, of 
matters to be contained in record 
see infra { 295(10). 

Statement of evidence in transcript of 
record see infra fi 296(9). 

Time for filing record, and extension 
thereof, see infra 9 296(18). 

Ubaral ooustruotioii to relieve 
against undue hazdslilp 
The Federal Rules of Civil Proce¬ 
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dure governing preparation of the 
record on appeal should be liberally 
construed so as to promote Justice 
and relieve against undue hardship. 
The letter of the Rules should be fol¬ 
lowed, except where undue hardship 
would result, and In such cases the 
Rules should be flexible rather than 
rigid. 

D.C.—Hall v. Gordon, 119 F.2d 463, 74 
App.D.C. 24. 

11.65 U.S.—Helliwell v. Haberman. 
C.C.A.N.Y., 140 P.2d 833. 

Affidavits and colloquy 

Reviewing court would not consid¬ 
er record consisting wholly of a few 
inadequate affidavits and colloquy be¬ 
tween lawyers and the judge at trial. 
U.S.—Marcus v. Otis, C.C.A.N.Y., 168 
F.2d 649, opinion adhered to 169 P. 
2d 148. 

11.60 U.S.—Gallon v. Lloyd-Thomas 
Co., C.A.MO., 261 F.2d 26—King v. 
California Co., C.A.Miss., 224 P.2d 
193, rehearing denied 236 P.2d 413, 
certiorari denied 77 S.Ct. 669, 862 

U. S. 1007, 1 L.Ed.2d 661—Republic 
of China v. American Exp. Co., C.A. 
N.Y., 190 F.2d 334, 196 F.2d 230— 
Lyman v. Remington Rand, Inc., C. 
A.Conn., 188 P.2d 806—Tobin Pack- 
ing Co. v. North American Car 
Corp., C.A.N.Y., 188 F.2d 168—Etten 

V. Kauffman, C.A.Pa., 179 P.2d 302, 
vacated on other grounds Etten v. 
Lowell Mfg. Co., 184 P.2d 787, and 
certiorari denied 71 S.Ct. 492, 340 
U.S. 931, 96 L.Ed. 672. 

3.1.80 U.S.—St. Louls-San Francisco 
Ry. Co. V. Willingham, C.A.Ark., 
177 F.2d 167. 
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FEDERAL COURTS § 295(2) 


the record must show affirmatively the proper 
taking of all the steps and the existence of all 
the facts necessary to confer jurisdiction on the 
appellate court .12 Usually this means that the 
record must show that an appealable judgment, de¬ 
cree, or order, presenting a final adjudication, was 
rendered and entered in the lower court,^3 that the 
person seeking to maintain the appeal is interested 
in, or aggrieved by, the judgment or decree,^^ and 
that the appeal was taken within the time fixed by 
law.i® 

Jurisdiction of lower court. The record must 
affirmatively show facts essential to the jurisdiction 
of the trial court,^® such as the issuance and serv¬ 
ice of appropriate process,!"^ or an appearance by 
defendant;^® and, if such jurisdiction is not chal¬ 
lenged by the pleading, but the question is raised 
for the first time in the appellate court, it is suffi¬ 
cient if the jurisdiction appears in any part of the 
record, including the proofs. 

Proceedings sustaining judgment, order, or de¬ 


cree. Although matters which have no bearing on 
the issues involved need not be included in the 
record ,20 the record must show that the action was 
properly constituted and prosecuted in the court 
below.2i 

In case of a trial without a jury, the record on 
appeal must disclose the trial judge’s findings of 
fact and conclusions of law,22 and the grounds and 
reasons for his decision ;23 and a defect in the rec¬ 
ord in this respect is not cured by the fact that the 
record contains the opinion of the court.2^ 

Where the right to trial by jury must be ex¬ 
pressly waived, the written stipulation of the parties 
waiving the jury must affirmatively appear on the 
recordotherwise the judgment can be reviewed 
only for error appearing on the face of the pleadings 
or of the judgment itself. 2 6 On the other hand, 
where a demand or request for a jury trial must 
be made, the record must show the making of 
such demand or request,26*5 and the ruling of the 
court thereon.2610 


12 . U.S.—St. Louls-San Francisco 
Ry. Co. V. Willingham, C.A.Ark., 
177 F.2d 167—In re Roney, C.C.A. 
Ind., 119 F.2d 989. 

Cloud V. McLean-Arkansas Lum¬ 
ber Co., D.C.Ark., 28 F.Supp. 623, 
appeal dismissed, C.C.A., McLean- 
Arkansas Lumber Co. v. Cloud, 106 
P.2d 1004. 

Necessity of formal flliog of writ 
of error, before abolishment of writ. 
U.S.—Mutual L. Ins. Co. v. Phinney, 
Wash., 76 F. 617, 22 C.C.A. 425. 

13. U.S.—White & Yarborough v, 
Dailey, C.A.Tex., 228 F.2d 836--In 
re Roney, C.C.A.Ind.. 119 F.2d 989— 
Southwest Dairy Products Co. v. 
Coffee & Moore, C.C.A.Tex., 62 F.2d 
174. 

14. U.S.—White & Yarborough v. 
Dailey, C.A.Tex., 228 F.2d 836—St. 
Louis Amusement Co. v. Para¬ 
mount Film Distributing Corp., C. 
C.A.MO., 158 F.2d SO—Fulton Inv. 
Co. V. Dorsey, Colo., 220 F. 298, 136 
C.C.A. 108. 

15. U.S.—Dang Nam v. Bryan, C.C. 
A.Hawaii, 78 F.2d 720—Marks v. 
Northern Pac. R. Co., Wash,, 76 F. 
941, 22 C.C.A. 630. 

16. U.S.—Ferguson v. Wachs, C.C.A. 
Ill., 96 F.2d 910—Downer v. Good¬ 
win, C.C.A.Kan., 9 F.2d 918—Hous¬ 
ton V. Filer & Stowell Co., Ill., 104 
F. 163, 43 C.C.A. 467. 

Diversity of oitiiensliip not shown 
U.S.—^Pacific Freight Lines v. U. S., 
C.A.Cal., 239 F.2d 191. 

17 . U.S.—Taylor v. Easton, S.D., 180 
F. 363, 103 C.C.A. 609, 

4 C.J. p 50 note 1 [d]. 


18. U.S.—Curtis V. Wilfley, China, 
165 F. 893, 91 C.C.A. 671. 

4 C.J, p 50 note 2 [b], 

19. U.S.—^Norton v. Larney, C.C.A. 
Okl., 289 F. 396, affirmed 46 S.Ct. 
145, 266 U.S. 611, 69 L.Ed. 413— 
Mahoning Valley R. Co. v. O’Hara, 
Ohio, 196 P. 945, 116 C.C.A. 496— 
Canyon First Nat. Bank v. Crow¬ 
ley, Tex., 183 F. 678, 106 C.C.A. 450. 

20. U.S.—Curtis v. Wilfley, China, 
165 F. 893, 91 C.C.A. 671. 

4 C.J. p 61 note 21 [a]. 

Evidenoe which cannot affect the 
issues to be passed on by the appel¬ 
late court need not be made a part 
of the record. 

U.S.—Curtis V. Wilfley, supra. 

In e(iuity, evidence was usually re¬ 
quired to be made part of record. 

U.S.—Mears v. Lockhart, N.D., 94 F. 

274, 36 C.C.A. 239. 

4 C.J, p 56 note 76 [b]. 

21. U.S.—Curtis V. Wilfley, China, 
165 F. 893, 91 C.C.A. 671. 

22. U.S.—^Kentucky Life & Acc. Ins. 
Co. V. Hamilton, Ky., 63 F. 93, 11 
C.C.A. 42. 

Findings of fact and conclusions of 
law as part of record see infra S 
295(5). 

Federal Buies of Civil Procedure, 
Buie 75 <g), 28 U.S.C.A., expressly 
provides that the record shall con¬ 
tain a copy of the findings of fact 
and conclusions of law, together with 
the direction for the entry of Judg¬ 
ment. 

23. U.S.—Sparks v. Mellwood Dairy, 
C.C.A.Ky.. 74 F.2d 696. 

Application to injunction 

Although former Equity Rules, 
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Rule 70%, requiring district courts to 
state findings of fact and conclusions 
of law and enter them oi record did 
not apply to decisions on applications 
for Interlocutory injunctions, it was 
essential to review of such decision 
that trial court state in record its 
grounds and reasons for decision. 

U.S.—Sparks v. Mellwood Dairy, su¬ 
pra. 

24. U.S.—Kentucky Life & Acc. Ins. 
Co. V. Hamilton, Ky., 63 F. 93, II 
C.C.A. 42. 

Under former practice, such mat¬ 
ters could not be shown by excerpts 
from the court’s opinion not made 
part of the record by bill of excep¬ 
tions. 

U.S.—Garth v. Arnold, Mo., 115 F. 
468, 53 C.C.A. 200. 

25. U.S.—Bowers v. Henry Steers, 
Inc., N.Y., 241 F. 877, 164 C.C.A. 
257—Duncan v. Atchison, T. & S. 
F. R. Co., Cal., 72 F. 808, 19 C.C.A. 
202 . 

Beoital in trial court's Judgment 
entry that Jury had been waived by 
both parties may be suflfleient show¬ 
ing of facts. 

U.S.—^U. S. V. Perry, C.C.A.Ark., 56 F, 
2d 819. 

26. U.S.—Bowers v. Henry Steers, 
Inc., N.Y., 241 F. 377, 164 C.C.A. 
257. 

26.5 Bight held waived 

U.S.—Garland v. Garland, C.C.A.N.M., 
166 F.2d 131. 

26.10 Denial not shown 

U.S.—McGee v. R. F. C., C.A.Tex., 195 
F.2d 396, certiorari denied 73 S.Ct. 
42, 344 U.S. 833, 97 L.Ed. 649. 



36 C. J. S. 
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Filing papers or orders as part of record. The 
record must show that an order or paper set out in 
the record, which was required by law to be filed in 
the lower court, was properly made and filed.^? 

Under former Conformity Act. Federal courts 
were not required under the Conformity Act, which 
has been superseded, to follow state practice with 
respect to the record on appeal.27.6 

§ 295(3). - Presentation and Reservation 

of Grounds of Review 

The record must clearly show the error complained of, 
and that the question sought to be reviewed was pre¬ 
sented to, and passed on by, the trial court. 

In accordance with the rule of general application 
that the court of appeals is limited in its review of 
a case to the consideration of such questions only 
as are properly presented by the record or the 
requisite part thereof, discussed infra § 295(20), 


f the record on appeal must clearly and affirmatively 
show the error, in the court below, complained of.28 
It must show that the question sought to be reviewed 
was presented to, and passed on by, the trial 
court and ordinarily this means that the record 
must show the making of a proper objection,^® 
in which the specific ground or grounds urged in 
the appellate court were contained,and the rul¬ 
ing complained of.32 Under the practice existing, 
prior to the adoption or application of the Federal 
Rules of Civil Procedure, Rule 46, 28 U.S.C.A., 
providing that formal exceptions to ruling or orders 
are unnecessary,33 the record was required to show 
that a proper and timely exception was saved to 
such ruling.3^ 

Applications of rules generally. These rules ap¬ 
ply to error of the trial court with regard to juris¬ 
diction,35 its ruling on the pleadings^c or amend¬ 
ments thereto,37 its conduct of the trial,37.5 objec- 


27. U.S.—Oyler v. U. S., C.C.A.Colo., 
98 F.2d 862. 

In re Friedman, N.Y., 161 F. 260, 
88 C.CA, 306—Kentucky Distiller¬ 
ies & Warehouse Co. v. Llllard, Ky., 
160 F. 34. 87 C.C.A. 190. 

27.5 U.S.—Momand v. Paramount 
Publix Corporation, C.C.A.Okl,, 88 
F.2d 578. 

West V, Ea.st Coast Cedar Co., N. 
C., 113 F. 737, 61 C.C.A. 411. 

28. U.S.—In re Chapman Coal Co., C. 
A.I11., 196 F.2d 779. 

Christy v. Schwartzchild & Sulz¬ 
berger Co., C.C.A.Ill., 160 F. 657. 
D.C.—T. V. T. Corp. v. Basiliko, 257 
F.2d 185, 103 U.S.App.D.C. 181. 

29. U.S.—^Pellegrino v. Ncsblt, C.A. 
Cal., 203 F.2d 463, 37 A.L.R.2d 1296 
—^Williams v. Atlantic Coast Line 
R. Co., C.A.Ga., 190 F.2d 744—U. S. 
V. Wilson, C.C.A.Kan., 78 F.2d 465— 
United Firemen’s Ins. Co. of Phila¬ 
delphia V. Jose Rivera Soler & Co., 
C.C.A.Puerto Rico, 77 P.2d 891, re¬ 
heard 81 F.2d 385, reversed on oth¬ 
er grounds Jose Rivera Soler & Co. 
V. United Firemen’s Ins. Co. of 
Philadelphia, 57 S.Ct. 64, 299 U.S. 
46, 81 L.Ed. 40—^Krumm v. South¬ 
west Finance Co. of California, C. 
C.A.Cal., 67 F.2d 1—Standard Oil 
Co. of Kentucky v. Noakes, C.C.A. 
Ky., 59 F.2d 897—Stinson v. Busi¬ 
ness Men's Accident Ass’n, C.C.A. 
Okl., 43 F.2d 312—Federal Interme¬ 
diate Credit Bank v. L’Herisson, 
C.C.A.S.D., 33 F.2d 841—Pennok Oil 
Co. V. Roxana Petroleum Co. of Ok¬ 
lahoma, C.C.A.Okl., 289 F. 416— 
Pennsylvania Co. v. Fanger, Ohio, 
231 F. 861, 146 C.C.A. 47—Southern 
Ry. Co. V. King, C.C.A.Ga., 160 F. 
832. 

80. U.S.—^White 41b Yarborough v. 
Dailey, C.A.Tez., 228 F.2d 836— 


Davis V. Yellow Cab Co. of St. Pe¬ 
tersburg. C.A.Fla., 220 F.2d 790— 
Roberts v. National Sav. Life Ins, 
Co., C.C.A.Ark., 75 F.2d 630—South¬ 
ern Power & Light Co. v. U. S., C. 

C. A.Ark., 72 F.2d 368—Najera v. 
Bombardier!, C.C.A.N.M., 46 F.2d 
281—Federal Intermediate Credit 
Bank v. L’Herisson, C.C.A.S.D., 33 
F.2d 841. 

31. U.S,—^tna Ins. Co. of Hartford, 
Conn. v. Licking Valley Milling 
Co., C.C.A.Ky., 19 F.2d 177, certio- 
rari denied 48 S.Ct. 37, 275 U.S. 641. 
72 L.Ed. 415. 

32. U.S.—St. Louis-San Francisco 
Ry. Co. V. Willingham, C.A.Ark., 177 
F.2d 167—Federal Intermediate 
Credit Bank v. L’Herisson, C.C.A.S. 

D. , 33 P.2d 841—Kalamazoo Ry. 
Supply Co. V. Duff Mfg. Co., Mich., 
113 F. 264, 51 C.C.A. 221. 

4 C.J. p 65 note 60 [e]. 

33. U.S.—Sweeney v. United Feature 
Syndicate, C.C.A.N.Y., 129 F.2d 904. 

Elimination of necessity for formal 
exceptions see supra § 292(16). 

34. U.S,—^United Firemen’s Ins. Co, 
of Philadelphia v. Jose Rivera Sol¬ 
er & Co., C.C.A.Puerto Rico, 77 F. 
2d 891, reheard 81 F.2d 385, re¬ 
versed on other grounds Jose Riv¬ 
era Soler & Co. v. United Firemen’s 
Ins. Co. of Philadelphia, 67 S.Ct. 54, 
299 U.S. 45, 81 L.Ed. 40—Roberts 
V. National Sav. Life Ins. Co., C. 

C. A.Ark., 76 F.2d 630—U. S. v. 
Rhodes, C.C.A.W.Va., 49 P.2d 228— 
Najera v. Bombardier!, C.C.A.N.M., 
46 F.2d 281—Stinson v. Business 
Men’s Accident Ass’n, C.C.A.Okl., 43 
F.2d 312—Federal Intermediate 
Credit Bank v. L'Herlsson, C.C.A.S. 

D. , 33 F.2d 841—United Verde Ex¬ 
tension Mining Co. v. Koso, C.C.A. 
Ariz., 273 F, 369—^Haynes Automo¬ 
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bile Co. V. Kansas Casualty & Sure¬ 
ty Co., C.C.A.Kan., 261 F. 347. 

4 C.J. p 80 note 60. 

Necessity of showing that exception 
was specific 

U.S.—Marion Phosphate Co. v. Cum¬ 
mer. Fla., GO F. 873, 9 C.C.A. 279 
—Northern Pac. R. Co. v. Charles, 
Wash., 51 F. 662, 2 C.C.A. 380. 

35. U.S.—U. S. V. Wilson, C.C.A. 
Kan., 78 F.2d 4G5, 467. 

“Where Jurisdiction of the trial 
court depends upon the existence of 
a fact ... if the losing party 
complains of error of the trial court 
with regard to that fact, such error 
must be preserved in the record be¬ 
low.” 

U.S.—^U. S. V. Wilson, supra. 

36. U.S.—Southern Ry. Co. v. Mose¬ 
ley, C.C.A.Ga., 36 F.2d 474—Davis 
V. Ferd-Brenner Lumber Co., C.C.A. 
La., 4 F.2d 390—Gartner v. Hays, 

C. C.A.Kan., 272 F. 896. 

37. U.S.—Southern Ry. Co. v, Mose¬ 
ley, C.CA.Ga., 35 F.2d 474. 

37.5 S.C.—Coca Cola Bottling Works 
v. Hunter, 219 F.2d 766 96 U.S.App. 

D. C. 83. 

Error as to selection of Jury 

Where defendant brought in thlrd- 
party defendant but made no effort to 
make or preserve a record of ruling 
that defendant must apportion its 
three peremptory challenges between 
it and third-party defendant until 
after appeal had been perfected at 
which time parties stipulated as to 
the incident, but neither record nor 
stipulation indicated that defendant 
objected to the ruling, ruling was not 
reviewable. 

U.S.—Glendennlng Motorways v. An¬ 
derson, C.A.Minn., 213 F.2d 432. 
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tion to remarks or conduct of counsel during the 
trial,objection to a finding of the trial court, and 
its ruling thcreon,39 and with regard to a motion for 
new trial and the reasons therefor.^®*® 

Evidence, These rules have also been applied 
with regard to the admission or exclusion of evi¬ 
dence,'*® the examination of witnesses,^i and the 
weight and sufficiency of the evidence.^ 2 With re¬ 
spect to the admission of evidence, the record must 
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show not only a timely objection and the ruling of 
the court, but also the specific ground of objection.^* 

Instructions. These rules have also been applied 
with regard to the action of the court in giving or 
refusing instructions.^^ The alleged failure to give 
certain instructions is not available as error, unless 
the record discloses a timely and proper request,*® 
and the ruling on the request and objection there¬ 
to.*® On the other hand, the giving of certain in- 


Zf IntouatioiLs and ffMturM of trial 
Judge are erroneously detrimental, 
coun.sel has duty at time to fully and 
accurately record what transpired. 
D.C.—Coca C'ola Bottling: Works v. 
Hunter, 211) F.2d 765, 95 U.S.App.D. 
C. 8.3. 

38. U.S.—London Guarantee & Acci¬ 
dent Co. V. Woeine. C.C.A.Mo., 83 P. 
2d 325. 

Improper conduct held insufficieutly 
■howa 

Contention that attorney for plain¬ 
tiffs In wrongful death action argued 
punitive damages to jury, although 
recovery of punitive damages had not 
been sought, was not .sulficiently pre¬ 
sented by record to Justify reversal 
of judgment for plaintiffs, on that 
ground. 

U.S.—Complete Auto Transit, Inc, v. 
Floyd, C.A.Ga., 249 P.2d 396, cer¬ 
tiorari denied 78 S.Ct. 913, 356 U.S. 
949, 2 L.Hd.2d 843. 

39. U.S.—Southern Power & Light 
Co. V. U. S.. C.C.A.Ark., 72 F.2d 368 
—Lyle V. Phillips Petroleum Co., C. 
C.A.Ark., 72 F.2d 347—Virginian 
Ry. Co. V. Chambers, C.C.A.W.Va., 
46 F.2d 20, affirmed 52 S.Ct. 27, 284 
U.S. 577, 76 L.Bd. 501—Eastern Oil 
Co. v. Holcomb, Okl., 212 F. 126, 128 
G.C.A. 642. 

39.5 U.S.—Fine v. Paramount Pic¬ 
tures, C.A.IIl., 181 F.2d 300. 

40. U.S.—G. L. Webster Co. v. Trin¬ 
idad Bean & Elevator Co., C.C.A. 
Va., 92 F.2d 177—Roberts v. Na¬ 
tional Sav. Life Ins. Co., C.C.A.Ark., 
75 F.2d 630—Jordy v. Dowling Co., 
C.C.A.Fla., 30 F.2d 937—Davis v. 
Perd-Brenner Lumber Co., C.C.A. 
La., 4 F.2d 390—Lang & Gros Mfg. 
Co. V. Ft. Wayne Corrugated Paper 
Co., C.C.A.Ind., 278 F. 483—Keefe v. 
Worcester Trust Co., Mass., 253 F. | 
636, 165 C.C.A. 206, certiorari denied 
89 S.Ct. 259, 249 U.S. 602, 63 L.Ed. 
797 —Parker v. Moore, S.C., 116 P. 
799, 53 C.C.A. 369—^Kalamazoo Ry. 
Supply Co. V. Duff Mfg. Co., Mich., 
113 P. 264, 61 C.C.A. 221—^Massen- 
berg V. Denison, Tex., 107 P. 18, 46 
C.C.A. 120. 

4 C.J. P 70 note 90 [c], p 77 note 29, 
p 86 note 99. 

41 . U.S. — Corrigan v. U. S., C.C.A. 
Idaho, 82 F.2d 106. 

42. U.S.—Lyle v. Phillips Petroleum 


Co., C.C.A.Ark., 72 P.2d 847— 
Krumm v. Southwest Finance Co. 
of Californio, C.C.A.Cal., 67 F.2d 1 
—Federal Intermediate Credit Bank 
V. L’llerisson, C.C.A.S.D., 33 F.2d 
841, 843. 

"If a party seeks to have reviewed 
the question whether the record con¬ 
tains any substantial evidence to 
support the findings and Judgment 
against him, it is Incumbent on him 
to make a motion for Judgment In 
his favor on that ground, or to re¬ 
quest a declaration of law to that 
effect, or to take some other equiva¬ 
lent step, and secure a ruling by the 
trial court, and take exception to such 
ruling." 

U.S.—Federal Intermediate Credit 
Bank V. L'Horlsson, supra. 

Acoonnt of evidence 
Record should affirmatively show 
that appellate court has accurate ac¬ 
count of evidence before lower court 
together with rulings of court on 
objections. 

U.S.—Roberts v. National Sav, Life 
Ins. Co., C.C.A.Ark., 75 F.2d 630. 

43. U.S.—Clark v. McNeill, C.C.A. 
Ky., 25 F.2d 247—Bank of Italy v. 
F. Romeo & Co., C.C.A.Cal., 287 P. 
5 —Lang & Gros Mfg. Co. v. Ft. 
Wayne Corrugated Paper Co., C.C. 
A.Ind., 278 P. 483. 

D.C.—Feltman v. Norris, 172 F.2d 
289, 84 U.S.APP.D.C. 295. 

4 C.J. p 71 note 94. 

No proper objection shown 
Where record showed that Immedi¬ 
ately following trial court’s ruling on 
admission and exclusion of evidence, 
defendant’s counsel said "Very well, 
your Honor,” there was no proper 
objection to ruling and ruling could 
not be assigned as error on appeal. 
U.S.—Fort Worth & D. Ry. Co. v. 
Roach, C.A.Tex., 219 F.2d 351. 

44. U.S.—^Williams v. Atlantic Coast 
Line R. Co., C.A.Ga., 190 F.2d 744— 
Novick V. Gouldsberry, C.A.Alaska, 
173 F.2d 496—Taylor v. U. S., C.C. 
A.Ala., 71 F.2d 76—Jordy v. Dowl¬ 
ing Co., C.C.A.Fla.. SO P.2d 937. 

U. S. Fidelity & Guaranty Co. v. 
City of Pensacola, C.C.A.Fla., 277 
F. 429—^W. D. Reeves Lumber Co. 
V. Leavenworth. Miss., 248 F. 686. 
160 C.C.A. 686—^Missouri Dlst. Tele¬ 
graph Co. V. Morris & Co., Mo., 243 
F. 481, 166 C.C.A. 179, certiorari 
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denlea 38 S.Ct. 11 , 216 T7.S. 6S1, <3 
L.Ed. 631—^Alverson v. Oregon- 
Washington R. & Nav. Co., Wash., 
236 P. 331, 149 C.C.A. 463—Beatson 
Copper Co. v. Pedrln, Alaska, 217 
I P. 43, 133 C.C.A. 29—Mexico Inter- 
I national Land Co. v. Larkin, Kan., 
195 P. 495, 115 C.C.A. 405. 

4 C.J. p 88 notes 12, 13. 

Where there was a full disoussloa 
of the point raised which adequately 
informed the trial court as to the 
law contended for, and entry of a 
I formal exception would have been a 
mere technicality, alleged error in 
i refusing plaintiff’s charge would be 
considered on appeal notwithstanding 
no formal exception appeared in the 
record. 

U.S.—Sweeney v. United Feature 
Syndicate, C.C.A.N.Y., 129 P.2d 904. 
Bequlrements complied with 

Record on appeal in Elkins Act ac¬ 
tion disclosed that district court had 
been fully apprised of government’s 
requested instructions and of objec¬ 
tions to those proffered by defendant, 
BO that objection was preserved for 
appeal, even though government did 
not reiterate its position subsequent 
to charge. 

U.S.—^U. S. V. General Motors Corp., 
C.A.Del., 226 P.2d 745. 
Interrogatories 

Appellant could not claim on ap¬ 
peal that jury were confused by in¬ 
terrogatories submitted where appel¬ 
lant failed to object to wording of in¬ 
terrogatories and record failed to 
show that appellant was at any time 
dissatisfied vrith court's instructions 
to jury. 

U.S.—Halprin v. Mora. CA.Pa., 231 F. 
2d 197. 

45. U.S.—Williams v. Atlantic Const 
Line R. Co., C.A.Ga., 190 F.2d 744— 
Emporia Loan & Investment Co, v. 
Rees, C.C.A.Kan., 66 F.2d 789. 

Jack V. Mutual Reserve Fond 
Life Ass'n, Miss.. 113 F. 49, 61 C. 
C.A. 36. 

46. U.S.—Gwinett v. Albatross S. S, 
Co., C.A.N.Y., 243 F.2d 8, certiorari 
denied 78 S.Ct. 40, 355 U.S. 828, 2 
L.Ed.2d 41—Williams v. Atlantis 
Coast Line R. Co., C.A.Ga., 190 F.2d 
744—Jack v. Mutual Reserve Fund 
Life Ass’n, Miss., 113 F. 49, 61 C.C. 
A. 36—^Newman v. Virginia, T. & 
C. Steel & Iron Co., N.C., 20 F. 228, 
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structions cannot be availed of on appeal as error 
unless the instructions were objected to or pointed 
out to the lower court as erroneous,and the 
grounds of objection specifically pointed out;^®*^® 
nor is the giving of a special charge available on ap¬ 
peal, unless objection was made to the general 
charge or to the court's ruling on the special re- 
quest.^^ 

Submission io jury; verdict. The rules that the 
record must show the making of a proper objection, 
setting forth the specific grounds therefor and the 
ruling objected to, have also been applied with re¬ 
spect to the action of the court in submitting the 
case or issues to the jury.^"^*® Thus, a claim that 
the evidence is insufficient to support the verdict 
will not be considered on appeal when the record 
discloses no motion for a directed verdict on that 
ground>^*l® Under former practice, the record was 
required to show exception saved to the ruling of 
the court on objection to the verdict,^® or in grant¬ 
ing or refusing a directed verdict but the grounds 
or reasons for asking a directed verdict need not 
have been stated by counsel and shown by the record, 
where the question on which the error is predicated 
was fully disclosed at the trial by pleadings, evi¬ 
dence, and argument.®® 

§ 295(4), -Proceedings of Intermediate 

Court 

On appeal from an Intermediate court, the record 
should show the findings and ruling of the trial court, 
and the action and opinion of the intermediate court. 

On an appeal from an intermediate court, as in 


the case of an appeal from a judgment of the 
supreme court of Puerto Rico reviewing a judgment 
of the local district court,®®-®® the record should 
show the findings and opinion of the trial court, 
containing the rulings on which the judgment was 
based,®^ should show whether the intermediate court 
affirmed the findings of the trial court or modified 
them and, if so, what the modifications consisted 
of,®2 and should also show the opinion of the inter¬ 
mediate court, showing wherein it agreed or dis¬ 
agreed with the rulings of the trial court.®® 

§ 295(5). Scope and Contents of Record 

Under or apart from appropriate provisions of the 
Federal Rules of Civil Procedure, the record proper on 
appeal ordinarily consists of the process, return, plead¬ 
ings, orders, verdict or decision, and Judgment; and 
other matters or proceedings become a part of the record 
in the appellate court only when they are brought into 
the record in the manner prescribed by statute or the 
Rules. 

Under or apart from, or without reference to. 
Rule 75 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., and particularly Rule 75 (g), which 
prescribes the necessary matter to be included by 
the clerk in his preparation of the record on appeal, 
and which governs the problem of what must be part 
of such record,®®-®® the record proper consists of the 
process, with the return thereon, the pleadings, 
orders, and the verdict, if tried by a jury, or the 
decision, if tried by the court, and the judgment.®^ 
Other matters or proceedings become a part of the 
record on appeal only when they are brought therein 
by an order of court,®® or, under Rule 75 (a) where 


I 

26 C.C.A. 382—Emporia Loan & In¬ 
vestment Co. V. Hees, C.C.A.Kan., 66 
F.2d 789. 

D.C.—Feltman v. Norris, 172 F.2d 289. 

84 U.S.App.D.C. 295. 

Objection held snAcleat 
Failure of defendants in personal 
injury action to comply with rule 
that no party may assigrn as error 
giving of, or failure to give, instruc¬ 
tion unless he objects thereto before 
jury retire to consider their verdict 
did not eliminate defendants’ assign¬ 
ments of error from consideration, 
where record disclosed that, before 
jury were charged, trial Judge indi¬ 
cated that there was no need to raise 
additional objection, since proper no¬ 
tation of objection and special re¬ 
quests had already been entered in 
record. 

TJ.S.—City of Knoxville, Tenn. v. 

Bailey. C.A.Tenn.. 222 F.2d 620. 
46.5 U.S.—^Halprln v. Mora. C.A.Pa., 
231 P.2d 197—^Dostal v. Baltimore & 
O. R. Co., C.A.Pa., 189 F.2d 362. 
46.10 U.S.—^Dostal v. Baltimore & O. 
B. Co., supra. 


47. U.S.—-Taylor v. U, S., C.C.A.Ala., 
71 P.2d 76. 

47.5 U.S.—State Farm Mut. Auto 
Ins. Co. V. Porter, C.A.Cal., 186 F.2d 
834. 

47.10 U.S.—^American Mfrs. Mut. 
Ins. Co. V. Wilson-Keith & Co., C. 
A.Mo., 247 F.2d 249. 

48. U.S.—^Virginian Ry. Co. v. Cham¬ 
bers, C.C.A.W.Va., 46 P.2d 20, af¬ 
firmed 52 S.Ct. 27, 284 U.S. 677, 76 
L.Ed. 601—Case v. Hall, Ind.Terr., 
94 F. 300, 36 C.C.A. 269. 

49. U.S.—Montgomery v. Sioux City 
Seed Co., C.C.A.Wyo., 71 F.2d 926—- 
S. A. Lynch Enterprise Finance 
Corporation v. Dulion, C.C.A.Ga., 46 
F.2d 6—^Vance v. Chapman, C.C.A. 
Okl., 23 F.2d 914. 

50. U.S.-Standard Oil Co. of Ken¬ 
tucky V. Noakes, C.C.A.Ky., 69 F. 
2d 897. 

Louisville & N. R, Co. v. Womack, 
C.C.A.Tenn., 173 F. 762. 

60.50 U.S.—Cosme v. Marquez, C.C.A. 
Puerto Rico, 94 F.2d 908. 
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51. U.S.—Cosme v. Marquez, supra. 

52. U.S.—Cosme v. Marquez, supra. 

53. U.S.—Cosme v. Marquez, supra. 

53.50 U.S.—In re VIsking Corp., C.a 
A.Va., 134 F.2d 1013. 

54. U.S.—^Middleton v. Hartford Acc. 
& Indemnity Co., C.C.A.Tex., 119 F. 
2d 721—^Montgomery v. Erie R. Co., 
C.C.A.N.J., 97 F.2d 289—Champlin 
Refining Co. v. Thomas, C.C.A.Okl., 
93 F.2d 133—H. M. Byllesby & Co. 
V. Welch, C.C.A.MO., 82 F.2d 639— 
Eldorado Coal & Mining Co. v. 
Mariotti, Ill., 216 F. 61. 131 C.C.A. 
369—Cassatt v. Mitchell Coal & 
Coke Co., Pa., 160 F. 32, 81 C.C.A. 
80, 10 L.R.A.,N.S., 99. 

A verdict, general or special, is a 
part of the record proper. 

U.S.—Daube v. Philadelphia & R. Coal 
& Iron Co., Ill., 77 F, 718, 23 C.C.A. 
420. 

55. U.S.—Eldorado Coal & Mining 
Co. V. Mariotti. Ill., 215 F, 61, 131 
C.C.A. 369. 
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they are made a part of the record by the designation 
of the parties and a mere recital of such matters 
in the record or transcript does not make them a 
part of the record.^^ 

Under the express provisions of Rule 75 (e), of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
matter not essential to a decision of the questions 
presented by the appeal should not be contained in 
the recordand even before this Rule went into 
effect it was regarded as improper to include in the 
record nonessential matter,such as colloquies be¬ 
tween the court and counsel.®® Matters which are 
not necessary to a clear understanding of the case 


should not be included in the record.®®*® On the 
other hand, matters which are pertinent to the deci¬ 
sion should be incorporated in the record made in 
the trial court.®®*!® Thus, it is the duty of appellant 
to preserve in the record all matters which may bear 
on the errors assigned by him.®®-!® 

Matters which were not introduced in a proceed¬ 
ing or not before the trial court cannot properly be 
made part of the record on appeal from such pro¬ 
ceeding ;®®*20 and matters which were not made part 
of the record in the lower court cannot be made 
part of the record on appeal.®®-25 


as. U.S.—Srringrer v. Best, C.A.Cal., 
264 F.2d 24—In re Visking Corp., C. 
C.A.Va., ir.4 F.2d 1013. 

Designation of parts of record by 
parties see Infra S 296(10). 

Prior practice 

(1) I»rior to this procedural rule, 
matters not a part of the record prop¬ 
er ordinarily could be made a part of 
the record In the appellate court only 
by bill of exceptions. 

U.S.—Eldorado Coal & Mining Co. v. 
Mariotti, 111., 216 F. 61, 131 C.C.A. 
S59. 

(2) Necessity of bill of exceptions 
generally see infra § 295(6). 

(3) A bill of exceptions, under the 
former practice, did not become part 
of the record on appeal unless It was 
properly and timely filed, and pre¬ 
sented to and signed, allowed, or set¬ 
tled by the trial court. 

U.S.—Click V. U. S., C.C.A.I11., 93 F. 
2d 963—Rlekc Metal Products Co. v. 
Finney, C.C.A.Ind.. 70 F.2d 509—St. 
Joseph Loan & Trust Co. v. Stude- 
baker Corporation, C.C.A.Ind,, 66 F, 
2d 151, certiorari denied 64 S.Ct. 
209, 290 U.S. 699. 78 L.Ed. 601—Rit¬ 
ter V. Gulf, C. & S. P. Ry. Co., C.C. 
A.Ark., 66 F.2d 369—Osborn v. U. 
S., C.C.A.N.C., 50 P.2d 712—Great 
Northern Life Ins. Co. v. Dixon, C. 
C.A.S.D., 22 F.2d 656—Atchison, T. 
& S. F. Ry. Co. V. Nichols, C.C.A. 
Cal., 2 P.2d 12. 

Philpott V. Davis, C.C.A.Neb., 291 
P. 370—Proctor Coal Co. v. U. S. 
Fidelity & Guaranty Co., Ga., 236 
F. 910, 160 C.C.A. 172. 

Partlonlar mattsrs ai not part of rec¬ 
ord except by bill of exceptions 

(1) Bill of particulars. 

U.S.—Central Commercial Co, v. 
.Tones-Dusenbury Co., Ill., 261 F. 13, 
163 C.C.A. 263. 

(2) Entries in dockets, Journals, or 
order books, or minutes or memoran¬ 
da of what took place in court. 

U.S.—In re Syracuse Stutz Co., C.C. 

A.N.Y., 65 F.2d 914—Reilly v. 

Beekman, C.C.A.N.Y., 24 P.2d 791. 

(3) Instrument sued on. 

U.S.—Griffin v. Allen, Mo., 207 P. 61, 
124 C.C.A. 621. 


(4) Instructions. 

U.S.—H. M. Byllesby & Co. v. Welch. 
C.C.A.MO., 82 P.2d 539—Sternen- 
berg V. Mallhos, Tex., 99 P. 43, 39 
C.C.A. 408. 

Case V. Hall. Ind.Terr., 94 P. 300, 
36 C.C.A. 259. 

4 C.J. p 161 note 98. 

(5) Order extending term for set¬ 
tling bill of exceptions. 

U.S.—U. S. V. Payne, C.C.A.Wash., 72 
F.2d 593. 

57. U.S.—Felder v. Reeth, C.C.A. 
Alaska, 62 F.2d 730. 

That papers not in the Judgment 
roll are in the transcript and certified 
by the clerk does not make them any 
part of the record on appeal where 
they are not brought into the record 
in some other way recognized by law. 
U.S.—Duncan v. Atchison, T. & S. P. 
R, Co., Cal,, 72 P. 808, 19 C.C.A. 202. 

Znstmotlons do not become a part 
of the record merely by being spread 
on the minutes of the court and 
copied into the record or transcript. 
U.S.—H. M. Byllesby & Co. v. Welch, 
C.C.A.Mo., 82 F.2d 539. 

Sternenberg v. Mailhos, Tex., 99 
F. 43, 39 C,C.A. 408. 

58. U.S.—Royal Petroleum Corpora¬ 
tion V. Smith, C.C.A.N.Y., 127 F.2d 
841. 

59. U.S.—In re Syracuse Stutz Co., 
C.C.A,N.Y., 56 P.2d 914. 

60. U.S.—Royal Petroleum Corpora¬ 
tion V. Smith, C.C.A.N.Y., 127 F. 
2d 841—Syracuse Engineering Co. 
V. Haight, C.C.A.N.Y., 97 F.2d 673— 
In re Adolf Gobel, Inc., C.C.A.N.Y., 
80 F.2d 849—^In re National Public 
Service Corporation, C.C.A.N.Y., 68 
F.2d 859—In re Syracuse Stutz Co., 
Inc., C.C.A.N.Y., 66 F.2d 914. 

Stsnogzaphio reprodnotion of all 
argument in court would not be re¬ 
garded as constituting any part of 
record on appeal which reviewing 
court must consider. 

U.S.—In re Adolf Gobel. Inc., C.C.A. 
N.Y., 80 F.2d 849. 
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60.5 D.C.—American Electrotype Co. 
V. Kerschbaum, 105 F.2d 764, 70 
App.D.C. 241. 

60.10 Foreign public doonmentt 

U.S.—^U. S. ex rel, Reichel v. Carusl. 
C.C.A.N.J., 157 P.2d 732, certiorari 
denied 67 S.Ct. 1081, 330 U.S. 842, 91 
L.Ed. 1288. 

60.15 U.S.—Peresipka v. Elgin, J. & 
E. Ry. Co, C.A.Ind., 217 P.2d 182. 

60.20 U.S.—International Basic 
Economy Corp. v. Blanco Lugo, D. 
C.Puerto Rico, 267 F.2d 26.3—Pana- 
vlew Door & Window Co. v. Reyn¬ 
olds Metals Co., C.A.Cal., 265 P.2d 
920. 

Deposition 

Where deposition taken by stipula¬ 
tion but not offered In evidence at 
trial was improperly included In rec¬ 
ord on appeal, circuit court of ap¬ 
peals could not properly consider 
such deposition. 

U.S.—U. S. V. City of Brookhaven, C. 

C.A.M1SS., 134 F.2d 442. 

Particular matters in partlonlar pro. 
oeedings 

(1) Certain papers which had been 
presented to the court in original 
trial of unfair competition suit but 
which did not appear to have been 
before the court in contempt proceed¬ 
ings were not properly a part of the 
record on appeal from order made in 
contempt proceedings although de¬ 
fendants’ counsel designated such 
documents for inclusion in the record 
on appeal. 

U.S.—Singer Mfg. Co. v. Golden, C.A. 
111., 171 P.2d 266. 

(2) Record of proceedings before 
United States Commissioner and rec¬ 
ords in district court in a prior pro¬ 
ceeding were not properly in the rec¬ 
ord on appeal when they were not In¬ 
troduced in subsequent proceeding in 
district court from which appeal was 
taken. 

U.S.—City of Anchorage v. Alaska 
Dairy Products Corp.^ C.A.Ala8ka, 
261 F.2d 873. 

60415 U.S. —Durkin v. Dovknlt Mfg. 
Co,. C.A.Tex., 208 F,2d 665. 
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Opinion of lower court. While under the provi¬ 
sions of Federal Rules of Civil Procedure, Rule 75 
(g), 28 U.S.C.A., a copy of the opinion of the 
lower court must be transmitted to the appellate 
court as a part of the record on appeal,it has been 
held that, while the opinion is required to be print¬ 
ed, it is not part of the record propcr.®^*^ The 
opinion may also be included as a part of the record 
by rule of court,or by the trial judge’s adopting 
of it as his findings of fact and conclusions of law.®^ 

Under the former Act of March 3,1887, c. 359 § 7, 
making it the duty of the court, in a suit against 
the United States, to cause a written opinion to be 
filed, setting forth the court’s findings and conclu¬ 
sions of law and to render judgment thereon, the 
opinion was not regarded as the usual opinion of the 
trial judge, but was required to be accepted as a 
part of the record.®^ 

The opinion, findings, and decision of the lower 
court, in a prior action, on which a motion for a 
summary judgment is based, and which are filed 
with the motion papers, become a part of the record 
on appeal and should be included in such record.®® 
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Stiptdations and agreed facts. While the rule may 
be otherwise under certain conditions,®®-® as a gen¬ 
eral rule the parties cannot, by stipulation, make or 
add to the record of the court,®® but may, by stipula¬ 
tion made a part of the record, limit the scope of the 
review ;®7 and under Federal Rules of Civil Proce¬ 
dure, Rule 75 (f), 28 U.S.C.A., the parties may by 
stipulation filed with the clerk of the district court 
designate the parts of the record, proceedings, and 
evidence to be included in the record on appeal,®® 
instead of serving and filing designations under Rule 
75 (a), as discussed infra § 295(10). 

Under Rule 76, if the questions involved can be 
determined without an examination of all the plead¬ 
ings, evidence, and proceedings in the court below, 
the parties may prepare and sign a statement of 
the case, which may be approved by the lower court 
and certified as the record on appeal.®® 

Pleadings, As a general rule, under or apart 
from, or without reference to, Rule 75 (g) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., 
which expressly provides that the record shall in¬ 
clude the pleadings, the pleadings in a case con- 


61. Prior to this rale 

(1) The opinion of the trial court 
ordinarily was no part of the record 
in the court of appeals. 

U.S.—American Ins. Co, v. Scheuher, 
C.C.A.Mo., 129 F.2d 143, appeals 
dismissed 62 S.Ct. 107, 314 U.S. 675, 
86 L,.Ed. 466—U. S. v. John II Es¬ 
tate, C.C.A,Hawall, 91 F.2d 93, cer¬ 
tiorari denied John II Estate v. U. 
S.. 68 S.Ct. 264, 302 U.S. 746, 82 L., 
Ed. 677—Kelly v. U. S., C.C.A. 
Wash., 84 F.2d 641, reversed on oth¬ 
er grrounds 57 S.Ct. 336, 300 U.S. 50, 
81 L.Ed. 507, certiorari denied 68 S, 
Ct. 54, 302 U.S. 730, 82 L.Ed. 664— 
Parker v. St. Sure, C.C.A.Cal., 63 F. 
2d 706—Hayden v. Ogden Sav. 
Bank. Utah, 158 F. 90, 85 C.C.A. 658 
—Mutual Keserve Fund Life Ass'n 
V. Du Bols, Idaho, 85 F. 586, 29 C. 
C.A. 364, certiorari denied 19 S.Ct. 
886, 171 U.S. 688, 43 L.Ed. 1178. 
D.C.—^Atlantic Greyhound Lines v. 
Keesee, 111 F.2d 667. 72 App.D.C. 
45. 

4 C.J. p 102 note 41. 

(2) A memorandum opinion was 
not a part of the record. 

U.S.—North American Loan & Trust 
Co. V. Colonial & U. S. Mortg. Co., 
S.D., 83 F. 796, 28 C.C.A. 88. 

4 C.J. p 105 note 68. 

(3) The opinion could be made a 
part of the record by bill of excep¬ 
tions. 

U.S.—English V. Hetherlngton & 
Berner. C.C.A.I11., 71 F.2d 618. 

Garth v. Arnold, Mo., 116 F. 468. 
68 G.C.A. 200. 

A so-called “deolsloa*’ wherein, fol- 


I lowing syllabus, trial court Indicated 
nature of proceeding, stated issues, 

! reviewed evidence, discussed and 
decided questions involved, cited au¬ 
thorities, and stated that judgment 
would be signed in conformity there¬ 
with, was merely “opinion” which 
was no part of record, and on which 
error could not be predicated. 

U.S.—U. S. V. Shingle, C.C.A.Hawali, 
91 F.2d 85, certiorari denied Shingle 
V. U. S., 58 S.Ct. 264, 302 U.S. 746, 
82 L.Ed, 677. 

61.5 U.S.—St. Louis Amusement Co. 
V. Paramount Film Distributing 
Corp., C.C.A.MO., 166 F.2d 400—In 
re D'Arcy, C.C.A.N.J., 142 P.2d 313 
—Bowles V. Dodge, C.C.A.Or., 141 F. 
2d 969. 

Consideration of opinion by court of 
appeals to ascertain facts required 
to be shown by record see infra 5 
295 (24). 

62. U.S.—Pilot Life Ins. Co. v. 
Owen, C.C.A.S.C., 31 F.2d 862. 

Hoe V. Kahler, C.C.N.T., 27 F. 
145. 

63. U.S.—Parker v. St. Sure, C.C.A. 
Cal.. 63 F.2d 706. 

64. U.S.—^Massachusetts Protective 
Ass’n v. U. S., C.C.A.Mass., 114 F. 
2d 804—Hyams v. U. S., C.C.Mass., 
189 F. 997, affirmed 146 F. 15, 76 
C.C.A. 623—U. S. V. Swift, C.C.A. 
Mass., 139 F. 225. 

65. U.S.—Loughman ▼. Braun, D.C. 
N.Y., 48 F.Supp. 316. 

65.5 Ziettar made part of record 

Where parties by stipulation on ap¬ 
peal made letter, notifying subsidy I 
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I claimants of disallow’ance of claim, a 
part of the record to be consid(?rod by 
court in reaching its conclusion.s, let¬ 
ter became as much a part of com¬ 
plaint as if it were attached thereto, 
and would be treated as effecting 
amendment of complaint to make ac¬ 
tion to recover subsidy payments pre¬ 
viously paid to claimant one for en¬ 
forcement of order determining that 
claimants were not entitled to sub¬ 
sidy payments. 

U.S.—R. P. C. V. Service Pipe Line 
Co., C.A.Okl., 198 F.2d 775. 

66. U.S.—Reilly v. Beekrnan, C.C.A. 
N.Y., 24 F.2d 791. 

Hayden v. Ogden Savings Bank, 
Utah, 168 F. 90, 86 C.C.A. 658. 

67. U.S.—Lydiard-Peterson Co, v. 
Woodman, Minn., 205 F. 900, 126 C. 
C.A. 434, 

68. A stipulation which was not 
submitted to the trial court and on 
which no ruling was made was not 
a proper part of the record. 

U.S.—The Rethalulew, Official No. 

227,860, C.C.A.Cal.. 61 P.2d 646. 

4 C.J. p 119 note 16. 

69. D.C.—^Asklns v. Overholser, 170 
P.2d 816, 83 U.S.App.D.C. 248. 

Contents, making, and settlement of 
statement of case generally see in¬ 
fra 6 295 (8). 

Prior to this rule, other matters 
could be made a part of the record 
by agreement of the parties. 

U.S.—Eldorado Coal & Mining Co v, 
Marlotti, Ill., 216 F. 61. 131 C.C.A. 
869. 
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stitute a part of the record proper.*^® This principle Evidence. Evidence introduced at the trial, in- 
applies to an amended pleading which is filed in the eluding documentary evidence,'^* such as evidential 

court below by leave of such court and if the matter submitted on a motion,'^^•5 is, as a general 

pleading is so amended as to change the theory rule, no part of the record unless it is brought there¬ 
with respect to the cause of the suit the original in by some authorized mode;*^5 and under the provi- 

pleading no longer constitutes a part of the rec- sions of Federal Rules of Civil Procedure, Rules 

75 (a) - (c), 28 U.S.C.A., this may be done by filing 
Motions, however, do not constitute a part of ^ designation of the portions of the evidence to be 
the record proper, and, under the practice existing contained in the record, as discussed infra § 295(10). 
prior to Rule 75 a motion and the ruling thereon, ^rior to this Rule, the evidence did not become a 
unless brought up by bill of exceptions, did not con- part of the record unless it was made so by bill of 
stitute a part of the record in the appellate court.'^^ exceptions or some substitute therefor,^® or by stipu- 

70. U.S.—Kldorado Coal & Mining | (2) Motion for nonsuit. i 807, 81 TJ.S.App.D.C. 28, affirmed 


Co. V. Mariotti, supra. 

Necessary part of record 

Where attack on order distributing 
fund held by receiver appointed In aid 
of chattel mortgage foreclosure pro¬ 
ceedings constituted an attack on 
such proceedings, the pleadings in the 
foreclosure proceedings were a nec¬ 
essary part of the record on appeal. 
U.S.—Sullivan v. Jones Distributing 
Co., C.A.C 0 I 0 ., 177 F.2d 735. 

Matter Incorporated by reference 
U.S.—^Akre v. Liberty State Bank of 
Minneapolis, C.C.A.S.D., 24 P.2d 816. 
An exhibit which is the fotindatlon 
of the action and which is filed as 
part of the pleading is a part of the 
record. 

U.S.—U. S. v. Bell, Pa., 136 F. 336, 68 
C.C.A. 144. 

Under former Equity Buies, Buie 
75 (b), pleadings in creditor's suit 
were held insufllclGnt as record on 
appeal. 

U.S.—Edwards v. Holland Banking 
Co., C.C.A.Mo., 75 F.2d 713. 

71. U.S.—Empire Fuel Co. v. Lyons, 
Ohio. 257 F. 890, 169 C.C.A. 40. cer¬ 
tiorari denied 40 S.Ct. 393, 252 U. 
S. 582, 64 L.Bd. 727. 

That the amendment was made 
with leave of court must be shown 
by the record. 

U.S.—Empire Fuel Co. v. Lyons, su¬ 
pra. 

72. U.S.—Ripinsky v. Hinchman, 
Alaska, 186 F. 161, 108 C.C.A. 263. 

73. U.S.—Champlin Refining Co. v. 
Thomas, C.C.A.Okl., 93 F.2d 133— 
Momand v. Paramount Publix Cor¬ 
poration, C.C.A.Okl., 88 F.2d 678— 
Wainer v. U. S., C.C.A.Ill., 87 P.2d 
77 —Tampico Banking Co., S. A. v. 
Barber, C.C.A.Tex., 3 P.2d 136, cer¬ 
tiorari denied 45 S.Ct. 636, 268 U. 
S. 699, 69 L.Ed. 1164. 

Ghost V. U. S., Colo., 168 P. 841, 
94 C.C.A. 253. 

PartlotUav motions, not part of rec¬ 
ord except by bill of exceptions: 

(1) Motion for dismissal. 

U.S.—Eldorado Coal & Mining Co. v. 
Mariotti, HU 216 F. 51, 181 C.C.A. 
869. 


U.S.—Copper River & N. W. Ry. Co. v. 
Reeder, Alaska, 211 P. 280, 127 C. 
C.A. 648. 

(3) Motion for new trial. 

U.S.—Champlin Refining Co. v. 
Thomas, C.C.A.Okl., 93 P.2d 133 
—D. K. Jeffris Lumber Co. v. How¬ 
ard Shipyards & Dock Co., C.C.A. 
Ind., 295 F. 613. 

(4) Motion to make pleading more 
definite and certain. 

U.S.—Momand v. Paramount Publix 
Corporation, C.C.A.Okl., 88 P.2d 678. 

Dietz V. Lymer, C.C.A.Neb., 61 F. 
792. 

(5) Motion for Judgment. 

U.S.—Davis V. U. S., C.C.A.C 0 I 0 ., 67 
P.2d 737. 

(6) Motion to strike the pleading 
or a part thereof. 

U.S.—Momand v. Paramount Publix 
Corporation, supra—^Vance v. Chap¬ 
man, C.C.A.Okl., 23 F.2d 914—Chi¬ 
cago Great Western R. Co. v. Le 
Valley, C.C.A.Iowa, 233 P. 385— 
Ghost V. U. S., Colo., 168 P. 841, 
94 C.C.A. 253—Dietz v. Lymer, C.C. 
A.Neb., 61 F. 792. 

Motion papers on which a nonre- 
viewable motion is made are no part 
of the record of the case on final 
hearing. 

U.S.—Baglin v. Cusenier Co., C.C.N.Y., 
166 P. 1019. 

4 C.J. p 133 note 44. 

74- U.S.—Harris v. U. S., C.C.A.N.C., 
72 P.2d 982—^Heinz v. Commission¬ 
er of Internal Revenue, C.C.A.Ga., 
70 P.2d 461—Griffin v. Allen, Mo.. 
207 F. 61, 124 C.C.A. 621—Travel¬ 
ers’ Protective Ass’n v. Gilbert, 
Ark., 101 F. 46, 41 C.C.A. 180. 

4 C.J. p 141 note 2[f]. 

Xistters 

U.S.—U. S. V. Wilson, C.C.A.Kan., 78 
P.2d 466. 

Exhibits filed in court in support of 
motion for injunction pending appeal 
were not before court on merits of 
the appeal. 

D.C.—Sheridan-Wyoming Coal Co. v. 
Krug, 168 F.2d 667, 83 U.S.App.D. 
C. 162. 

74.5 D.C.—^Dollar v. Liand, 164 F.2di 
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67 S.Ct. 1009, 330 U.S. 731, 91 L. 
Ed. 1209. 

Motion for Judgment on pleadinge 

On plaintiff’s appeal from an order 
granting defendant’s motion for 
Judgment on the pleadings, evidential 
matter attached to motion for Judg¬ 
ment in form of an exhibit, showing 
that a suit originally brought in an¬ 
other district was voluntarily dis¬ 
missed and that the Instant suit was 
also dismissed as to two individual 
defendants, was improperly made a 
part of the record. 

U.S.—Friedman v. Washburn Co., C. 
C.A.Ill., 146 P.2d 716. 

Affidavits ox motion for summary 
Judgment may be properly Included 
in record on appeal where motion has 
been denied, but may not be included 
where motion has not been passed on. 
U.S.—U. S. v. Porness, D.C.N.T., 2 
P.R.D. 160. 

Motion for preliminary injunction 

Affidavits submitted to lower court 
on plaintllTs motion for preliminary 
injunction could not be considered as 
part of record on appeal from Judg¬ 
ment dismissing complaint for want 
of Jurisdiction, where affidavits raised 
controversial questions of law and 
fact proper for presentation to a trial 
court. 

D.C.—Dollar v. Land, 154 P.2d 307, 81 
U.S.APP.D.C. 28, affirmed 67 S.Ct. 
1009, 330 U.S. 731, 91 L.Ed. 1209. 

75. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 P.2d 721. 

Oral evidence Is not a part of the 
record unless reduced to writing and 
made so. 

U.S.—^Middleton v. Hartford Accident 
& Indemnity Co., supra. 

76. U.S.—Heinz v. Commissioner of 
Internal Revenue, C.C.A.Ga., 70 F. 
2d 461—Rosborough v. Chelan 
County, Wash., C.C.A.Wa8h., 58 P.2d 
198 —Spracklen v. Atchison, T. & S. 
F. Ry. Co., C.C.A.Cal., 7 F.2d 468 
— P. C. Austin Mfg. Co. v. Johnson, 
Kan., 89 F. 677, 82 C.C.A. 609. 

4 C.J. p 188 note 46. 
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lation of the partiesJ^ Matter, such as a deposition, 
which was prepared for use as evidence, but which 
was never actually offered in evidence, may not 
properly be transmitted as such as part of the record 

on appeal.*^^*5 

Proceedings on reference. Where the case was 
referred to a master, the record should contain the 
report and findings of the master, the exceptions 
thereto, and the master's certificate of the evidence 
before him,*^® and under Federal Rules of Civil Pro¬ 
cedure, Rule 75 (g), 28 U,S.C.A., in an action tried 
without a jury, the master's report, if any, is always 
to be included in the record transmitted to the appel¬ 
late court. 

Findings of court. Findings of fact and conclu¬ 
sions of law, in a jury waived case, which are signed 
by the judge become a part of the record proper, 
and under the former practice, need not have been 
embodied in a bill of exceptions,®® and the question 
of their sufficiency to support the judgment arises 
without a contemporaneous objection or excep- 
tion.Sl However, under the provisions of the Fed¬ 
eral Rules of Civil Procedure, Rules 52 (a) and 
75 (e), only the findings of fact and conclusions of 


law actually found by the trial court will be included 
as part of the record on appeal and the inclusion 
of proposed findings and objections thereto in the 
record is improper.®® 

Matters subsequent to judgment; rehearing. 
While a petition for rehearing which has been re¬ 
fused is ordinarily no part of the record on ap¬ 
peal,®®-® it has also been held that certain matters 
appearing after final judgment, as in tl.e case of a 
motion for rehearing, may properly be accepted as 
part of the record on appeal.®®-^® 

§ 295(6). Necessity of Bill of Exceptions 

Since bills of exception have in effect been abolished 
by the Federal Rules of Civil Procedure, a bill of excep¬ 
tions is not necessary to bring up a question for review. 

Bills of exception have in effect been abolished by 
Rule 46 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., which provides that formal exceptions 
to rulings or orders of the court are unnecessary, 
and Rule 75, which regulates the contents and the 
manner in which the record, on appeal to a court of 
appeals, shall be made up, filed, and transmitted, so 
that such a bill is therefore no longer necessary to 
bring up for review a matter which, under the old 


Aflldavits within min 

U.S.—Guth V. Minnesota Min. & Mfg. 
Co., C.C.A.W1S., 72 F.2d 386, cer¬ 
tiorari denied Minnesota Mining & 
Mfg. Co. v. Guth, 66 S.Ct. 606, 294 
U.S. 711, 79 L.Ed. 1245—Gardner 
Sign Co. V. Claude Neon Lights. 
C.C.A.Pa., 38 F.2d 233—Staples & 
Hanford Co. v. Lord, Mass., 148 F. 
16, 78 C.C.A. 106—^Travelers’ Pro¬ 
tective Ass’n V. Gilbert, Ark., 101 
F. 46, 41 C.C.A. 180. 

D.C.—Fishel v. Kite, 101 F.2d 685. 
69 App.D.C. 360, certiorari denied 
Kite V. Fishel, 69 S.Ct. 646, 806 U. 
S. 656, 83 L.Ed. 1054. 

4 C.J. p 147 note 46 [d]. 

Bepositlons within rule 
U.S.—Arizona & N. M. Ry. Co. v. 
Clark, Ariz., 207 F. 817, 125 C.C.A. 
305. 

Beport of court an to enoluded tes. 
timony, under Equity Rules. Rule 46. 
U.S.—Stoody Co. v. Mills Alloys. C.C. 
A.Cal., 67 F.2d 807, certiorari de¬ 
nied 64 S.Ct. 718, 292 U.S. 637, 78 

L.Ed. 1489. 

77. U.S.—Spracklen v. Atchison, T. 
& S. F. Ry. Co., C.C.A.Cal.. 7 F.2d 
4G8. 

77.6 U.S.—U. S. V. City of Brook- 
haven, C.C.A.Miss., 134 F.2d 442. 

78. U.S.—Hunn v. Lewis, C.C.A. 
Iowa, 26 P.2d 271, certiorari denied 
49 S.Ct. 30, 278 U.S. 631, 78 L.Ed. 
649. 

79. Prior to this rule, a bill of ex¬ 
ceptions was necessary to make the 


master’s or referee’s report, the evi¬ 
dence on which it was founded, or his 
order or ruling, a part of the record. 
U.S.—North American Loan & Trust 
Co. V. Colonial & U. S. Mortg. Co., 
C.C.S.D., 76 F. 623—Dietz v. Lymer, 
Neb., 63 F. 768, 11 C.C.A. 410. 

80. U.S.—Coggins V. Gregorio, C.C.A. 
N.M., 97 F.2d 948—Day-Gormley Co. 
v. National City Bank of New York. 
C.C.A.N.T.. 89 P.2d 703, certiorari 
denied Day-Gormley Leather Co. v. 
National City Bank of New York. 
68 S.Ct. 39, 302 U.S. 719, 82 L.Ed. 
665—Davis v. U. S., C.C.A.Colo., 67 
F.2d 737—Wesson v. Saline Coun¬ 
ty, Ill., 73 F. 917, 20 C.C.A. 227. 

Richard Irvin & Co. v. New York 
Cent. R. Co., D.C.N.Y., 32 F.Supp. 
497, modified on other grounds, C.C. 
A., Richard Irvin & Co. v. We.sting- 
house Air Brake Co., 121 F.2d 429. 
4 C.J. p 160 note 6S. 

81. U.S.—Coggins V. Gregorio, C.C. 
A.N.M., 97 F.2d 948—Davis v. U. S.. 

C. C.A.C 0 I 0 ., 67 F.2d 737—St. Joseph 
Stockyards Co. v. U. S., Mo., 187 P. 
104, 110 C.C.A. 432. 

82. U.S.—^American Elastics v. U. S., 

D. C.N.Y., 84 F.Supp. 198—-Fenmac 
Corporation v. Esterbrook Steel 
Ten Mfg. Co., D.C.N.Y., 27 F.Supp. 
86, reversed on other grounds, C.C. 
A., 108 F.2d 695. 

83. U.S.—U. S. v. PornesB, C.C.A.N. 
y., 125 P.2d 928, certiorari denied 
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62 S.Ct. 1293, 316 U.S. 694, 86 

L. Ed. 1764. 

American Elastics v. U. S., D.C. 
N.Y., 84 F.Supp. 198. 

Trader former practice, before the 
Federal Rules of Civil Procedure 
went into effect, a request or motion 
for findings of fact and conclusions 
of law was no part of the record, and 
the purported findings and conclu¬ 
sions could be brought up only by 
bill of exceptions. 

U.S.—Coggins V. Gregorio, C.C.A.N. 

M. , 97 P.2d 948—Baker Ice Mach. 
Co. V. Hebert, C.C.A.Nob., 76 P.2d 
73—Kolton V. U. S., C.C.A.Colo., 67 
P.2d 741—McLeod v. U. S., C.C.A. 
Colo., 67 F.2d 740—Greenway v. U. 
S., C.C.A.Colo., 67 P.2d 738—Davis 
v. U. S.. C.C.A.C 0 I 0 ., 67 F.2d 737. 

83.5 U.S.—^Petition of Pahlberg, D.C. 

N. y., 2 P.R.D. 683. 

83.10 Matters not stricken from rec¬ 
ord 

Matters appearing after final Judg¬ 
ment and raised by motion for re¬ 
hearing in trial court would not be 
stricken from record on appeal on 
grounds that no proceedings subse¬ 
quent to final Judgment are part of 
record and should not be included in 
record on appeal and that denial of 
petition for rehearing was in fact 
denial of motion for new trial which 
Is not appealable. 

U.S.—Prichard v. Nelson, D.C.Va., 65 
F.Supp. 606, affirmed, C.C.A., 187 F. 
2d 312. 
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practice, otherwise would not have been considered 
a part of the record.*^ 

Former practice. Judicial decisions are listed in 
the appended notes as to the law, under the former 
practice in the court of appeals, with respect to a 


bill of exceptions being unnecessary where the er¬ 
ror sought to be remedied was apparent on the rec¬ 
ord; 85 as to such a bill being necessary where the 
error, in connection with a ruling or decision of the 
court was not apparent on, and could not be deter¬ 
mined from, the record proper and as to a sub- 


84. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 F.2d 721. 

In eqnlty. former Equity Rules, 
Rule 75, which was substantially fol¬ 
lowed in the Federal Rules of Civil 
Procedure, Rule 76, did not require a 
bill of exceptions on an appeal In 
equity, but the appeal came up on the 
whole record, prepared as provided in 
the rule. 

U.S.—Century Building & Loan Ass’n 
V. WIckersham, C.C.A.Tex., 76 F.2d 
812. 

Struett V. Hill, C.C.A.Wash., 269 
F. 247. 

4 C.J. p 187 note 67. 

85. U.S.—Ana Maria Sugar Co. v. 
Quinones, Puerto Rico, 41 S.Ct. 110, 
254 U.S. 245, 65 L.Ed. 246. 

Montgomery v. Erie R. Co., C.C. 
A.N.J., 97 F.2d 289—American Gas 
Mach. Co. V. Willcuts, C.C.A.Minn., 
87 F.2d 924—Pryor v. National 
Lead Co., C.C.A.Mo., 87 P.2d 461— 
City of Woodward v. Caldwell, C. 
C.AOkl., 86 F.2d 667—United Fire¬ 
men’s Ins. Co. of Philadelphia v. 
Jose Rivera Soler & Co., C.C.A. 
Puerto Rico, 81 F.2d 385, reversed 
on other grounds 67 S.Ct. 54, 299 
U.S. 46, 81 L.Ed. 30—Chalaire v. 
Franklin, C.C.A.Chlna, 81 F.2d 105 
—National Surety Co. of New York 
v. Ulmen, C.C.A.Mont, 68 F.2d 330, 
certiorari denied Ulmen v. Nation¬ 
al Surety Co. of New York. 54 S. 
Ct. 629, 292 U.S. 624, 78 L.Ed. 1479 
—Bisbee Linseed Co. v. Paragon 
Paint & Varnish Corporation, C.C. 
A.N.Y., 66 F.2d 695, certiorari de¬ 
nied 64 S.Ct. 228, 290 U.S. 701, 78 
L.Ed. 602—Kelly v. Allen, C.C.A. 
Ariz., 49 P.2d 876, certiorari de¬ 
nied Allen V. Kelly, 62 S.Ct. 23, 
284 U.S. 642, 76 L.Ed. 546—Max¬ 
well V. Ricks, C.C.A.Wash., 294 F. 
265—In re Soltmann, N.Y., 249 F. 
465, 161 C.C.A. 413—East St Louis 
Cotton Oil Co. V. Skinner Bros. 
Mfg. Co., Mo., 249 F. 489, 162 C.C.A. 
6—Mound Coal Co. v. Jeffrey Mfg. 
Co., W.Va., 240 F. 439, 162 C.C.A. 
6—Western Union Telegraph Co. v. 
United States & Mexican Trust Co., 
Kan., 221 F. 645, 137 C.C.A. 113—Il¬ 
linois Cent. E. Co. v. Rogers, La.. 
221 F. 62, 136 C.C.A. 630—^Wilson v. 
Pauly, Ky., 72 F. 129, 18 C.C.A. 476. 
4 C.J. p 177 note 22. 

Questloiis not rtaniring biU of ox- 

oeptioAB under former practice: 

(1) Facts agreed to by stipulation 
entered of record. I 
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U.S.—^American Gas Mach. Co. v. 
Willcuts, C.C.A.Minn., 87 F.2d 924. 

(2) Error in permitting voluntary 
nonsuit before submission of case. 
U.S.—Worthington v. McGough, Ohio, 
192 F. 512, 112 C.C.A. 662. 

86. U.S.—^Ana Maria Sugar Co. v. 
Quinones, Puerto Rico, 41 S.Ct. 110, 
254 U.S. 246, 65 L.Ed. 246. 

Widetzky v. Pilgrim Trust Co., 
C.C.A.Mass., 108 F.2d 647—U. S. 
V. Flower, C.C.A.Neb., 108 F.2d 298 
—Baldwin v. Higgins, C.C.A.N.Y., 
100 F.2d 405—Mauck v. U. S., C.C. 
A.Cal., 94 F.2d 746—Reynolds v. 
Dorrance, C.C.A.Va., 94 F.2d 184 
—Glick V. U. S., C.C.A.I11., 93 F.2d 
953—Schneider v. Kessler, C.C.A. 
N.J., 89 F.2d 1001—Real Estate- 
Land Title & Trust Co. v. Town 
of Fairfax, C.C.A.Okl., 84 P.2d 676 
—London Guarantee & Accident 
Co. V. Woelfle, C.C.A.Mo., 83 F.2d 
325—United Firemen’s Ins. Co. of 
Philadelphia v. Jose Rivera Soler 
& Co., C.C.A.Puerto Rico, 81 F.2d 
386, reversed on other grounds 67 
S.Ct, 64, 299 U.S. 46, 81 L.Ed. 30— 
Maryland Casualty Co. v. First 
Nat, Bank. C.C.A.Tex., 80 P.2d 274 
— ^U. S. V. Blumenthal, C.C.A.Okl., 
77 F.2d 219—Baldwin v. Myers, C. 
C.A.Ark., 75 F.2d 629—Wright v. 

U. S., C.C.A.Okl., 76 F.2d 368—Rieke 
Metal Products Co. v. Finney, C. 
C.A.Ind., 70 F.2d 609—Rose v. U. 
S., C.C.A.Ky., 69 F.2d 966—Barton 

V. Automobile Ins. Co. of Hartford, 
Conn., C.C.A.Mass., 63 F.2d 631, 
certiorari denied 63 S.Ct. 786, 289 

U. S. 756, 77 L.Ed. 1499—McPher¬ 
son V. Cement Gun Co., C.C.A.Okl., 
69 F.2d 889—Lindner Packing & 
Provision Co. v. Kokrda, C.C.A. 
Colo., 64 F.2d 31—Walton v. South¬ 
ern Pac. Co., C.C.A.Cal., 63 F.2d 63 
—Cavagnaro v. Latimer, C.C.A.N. 
J., 60 P.2d 898—White v. U. S., C. 
C.A.Okl., 48 F.2d 178—Stinson v. 
Business Men’s Accident Ass’n, C. 
C.A.Okl., 43 P.2d 312—Wrather v. 
Dempster Mill Mfg. Co., C.C.A.Tex., 
87 F.2d 648—Flanagan v. Benson, 
C.C.A.Ark., 37 F.2d 69—North Riv-j 
er Ins. Co. of New York v. Guar¬ 
anty State Bank of Farwell, C.C. j 
A.Tex., 30 F.2d 881—Reilly v. Beek-1 
man, C.C.A.N.Y.. 24 F.2d 791—Vance 

V. Chapman, C.C.A.Okl., 23 P.2d 914 
—Stone V. Bank of Whitecastle, 
C.C.A.La., 18 F.2d 97—Goetzinger 
V. Woodley, C.C.A.N.C., 17 F.2d 83 
—Patterson Oil Co. v. Brodhead, 
C.C.A.Tex., 2 F.2d 698—Texas Co. 
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V. Brilliant Mfg. Co.. C.C.A.Pa., 2 
F.2d 1. 

Philpott V. Davis, C.C.A.Neb., 291 
I F. 370—Pauchet v. Bujac, C.C.A.N. 
M., 281 F. 962—Gould & Curry Min¬ 
ing Co. V. Douglass, C.C.A.Nev., 272 
F. 681, certiorari denied Gould & 
Curry Mining Co. v. Douglass, 42 
S.Ct. 65, 267 U.S. 645, 66 L.Ed. 414 
—Northern Idaho & Montana Pow¬ 
er Co. V. A. L. Jordan Lumber Co., 
C.C.A.Mont., 262 F. 765—Fraad 
Talking Mach. Co. v. Empire Mfg. 
Co.. N.Y., 260 F. 618, 162 C.C.A. 634 
—Mound Coal Co. v. Jeffrey Mfg. 
Co., W.Va., 233 F. 913, 147 C.C.A. 
587, affirmed 240 F. 412, 153 C.C.A. 
338—Chicago Great Western R. Co. 
V. Le Valley. Iowa, 233 F. 384, 147 
C.C.A. 30—Boatmen’s Bank v. 
Trower Bros. Co., Mo., 181 F. 804, 
104 C.C.A. 314—Knight v. Illinois 
Cent. R. Co., Ky., 180 F. 368, 103 C. 
C.A. 614—National Cash Register 
Co. V. Sailing, Cal., 173 F. 22, 97 C. 

C. A. 334—Guarantee Co. of North 
America v. Phenix Ins. Co., Neb., 
124 F. 170, 69 C.C.A. 376—Hildreth 
V. Grandln, N.D., 97 F. 870, 88 C.C.A. 
516. 

D.C,—Donovan v. Brown, 124 P.2d- 
295, 75 U.S.App.D.C. 93—^Darby v. 
Montgomery County Nat. Bank of 
Rockville, Md., 72 F.2d 181, 63 App. 

D. C. 313, certiorari denied 66 S.Ct. 
92, 293 U.S. 679, 79 L.Ed. 676, re¬ 
hearing denied Darby v. Montgom¬ 
ery County Nat. Bank, 66 S.Ct. 146,. 
293 U.S. 631, 79 L.Ed. 717. 

4 C.J. p 180 note 34--p 190 note 91. 

Blatters requiring bill of ezoeptioaa 

under former practice: 

(1) Exceptions taken to rulings. 
U.S.—RItz Carlton Restaurant & Ho¬ 
tel Co. of Atlantic City of Gilles¬ 
pie, C.C.A.N.J., 1 F.2d 921. 

Slip Scarf Co. v. Wm. Filene’s 
Sons Co., C.C.A.Mass., 289 P. 641— 
Ana Maria Sugar Co. v. Quinones, 
Puerto Rico. 261 F. 499, 163 C.C. 
A. 493, affirmed 41 S.Ct. 110, 264 U. 
S. 245, 66 L.Ed. 246—Paul v. Dela¬ 
ware, L. & W. R. Co., C.C.N.Y., I3(y 
F. 961. 

4 C.J. p 80 note 60. 

(2) Preserving evidence as to rul¬ 
ings, the correctness of which de¬ 
pends on the evidence. 

U.S.—Mound Coal Co. v, Jeffrey Mfg. 
Co., W.Va., 233 F. 913, 147 C.C.A. 
687, affirmed 240 F. 412, 163 C.C.A. 
338 

4 C.J. p 192 note 8 [d]. 
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stitute for such a bill, ordinarily, not being suffi- 

oient^T 

Adjudications as to the law under the former prac¬ 
tice may also be found with respect to the consider¬ 
ation by the appellate court, in the absence of a 
proper bill of exceptions when necessary, of only 
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such errors as are shown by the judgment roll or 
record proper,58 such as the sufficiency of the plead¬ 
ings and findings of fact to support the verdict or 
judgment;®^ and as to a failure to file a proper bill 
generally resulting in an affirmance of the judgment 
or decree appealed from, or a dismissal of the ap- 


(3) Refusing to dismiss cause. 

XJ.S.—Schneider v. Kessler, C.C.A.N.J., 

89 P.2d 1001. 

(4) Rulings on admission or rejec¬ 
tion of evidence. 

U.S.—Byrd v. U. S., C.C.A.Kan., 106 
P.2d 821, 126 A.L.R. 425—Jenkins 
V. Boyd, C.C.A.Cal., 6 P.2d 844— 
Northwest Theatres Co. v. Hanson, 
C.C.A.Mont., 4 F.2d 471—Hanson v. 
Cole. C.C.A.Mo.. 266 F. 67—Kala¬ 
mazoo Ry. Supply Co. v. Duff Mfg. 
Co., Mich., 113 F. 264, 61 C.C.A. 221 
—^Ward V. Blake Mfg. Co., Ark., 56 
P. 437, 6 C.C.A. 538, 

4 C.J. p 186 note 60. p 192 note 9. 

(5) Sufficiency of evidence to sus¬ 
tain the verdict, judgment, or find¬ 
ings. 

U.S.—H. M. Byllesby & Co. v. Welch, 
C.C.A.Mo., 82 F.2d 639—Willamette 
Iron & Steel Works v. Baltimore & 
O. R. Co., C.CA.Or., 29 F.2d 80— 
Davis v. Ferd-Brenner Lumber Co., 
C.C.A.La., 4 F.2d 390—Knight v. Il¬ 
linois Cent. R. Co., Ky., 180 P. 368, 
103 C.C.A. 614. 

(6) A bill of exceptions preserv¬ 
ing the evidence was necessary to 
review the disallowance of items In 
an administrator's final account. 
D.C.—Perry v. Wilson, 48 F.2d 1021, 

60 App.D.C. 109. 

Statute requiring appellate court 
to disregard technical errors did not 

permit consideration of rulings, to 
which objection or exception was not 
shown by bill of exceptions. 

U.S.—^Vance v. Chapman, C.C.A.Okl., 
23 P.2d 914. 

87. U.S.—Columbus Compress Co. v. 
U. S. Fidelity & Guaranty Co., 
Miss., 186 F. 487, 108 C.C.A. 465. 

4 C.J. p 205 note 94. 

Substitutes held insufficient 

(1) Opinion of court. 

U.S.—Bank of Waterproof v. Fidel¬ 
ity & Deposit Co. of Maryland, C. 
C.A.La., 299 F. 478, certiorari de¬ 
nied Fidelity & Deposit Co. of 
Maryland v. Bank of Waterproof, 
45 S.Ct. 98. 266 U.S. 618, 69 L.Ed. 
471. 

(2) Statements in assignments of 
error. 

U.S.—Jack V. Mutual Reserve Fund 
Life Ass'n, Miss., 113 F. 49, 61 C. 
C.A. 36. 

4 C.J. p 208 note 8. 

(8) Stipulation between parties. 
U.S.—McCulng V. Bovay, C.C.A.Ark., 
60 F,2d 376—Reilly v, Beekman, C. I 


C.A.N.Y., 24 P.2d 791—Krauss 

Bros. Lumber Co. v. Mellon, C.C.A. 
Ala., 18 P.2d 369, reversed on oth¬ 
er grounds 48 S.Ct. 358, 276 U.S. 
386. 72 L.Ed. 620, and as to costs 
amended 48 S.Ct. 527, 72 L.Ed. 1018, 
and mandate conformed to, C.C.A., 
30 P.2d 901, certiorari denied 49 S. 
Ct. 613, 279 U.S. 872, 72 L.Ed. 1008. 

Stelk V. McNulta, Ill., 99 F. 138, 
40 C.C.A. 357. 

(4) Stipulation by counsel. 

U.S.—Chang Chow v. U. S., C.C.A.Ha- 
wall, B3 P.2d 637, reversed on oth¬ 
er grounds 52 S.Ct. 609, 286 U.S. 
530, 76 L.Ed. 1272, conformed to, 
C.C.A., 63 F.2d 376. 

(6) Unauthenticated brief of evi¬ 
dence. 

U.S.—City of Thomson v. Louisville 
& N. R. Co., C.C.A.Ga., 86 F.2d 667. 

Substitutes held sufficient 

(1) Agreement between counsel 
that matters mentioned In stipulation 
be printed in record and constitute 
the record. 

U.S.—In re Grove, Pa., 180 P. 62, 103 
C.C.A. 416, distinguishing Continen¬ 
tal Gin Co. V. Murray Co., Del., 162 
F. 873, 89 C.C.A. 563. 

(2) Finding of facts, or agreed 
statement of ultimate facts. 

U.S.—Columbus Compress Co. v. U. 
S. Fidelity & Guaranty Co., Miss., 
186 F. 487, 108 C.C.A. 466. j 

(3) Statement on motion for new 
trial. 

U.S.—^Alexander v. U. S., Idaho, 57 
F. 828, 6 C.C.A. 602. 

88 . U.S.—Schneider v. Kessler, C.C. 
A.N.J., 97 F.2d 642—McCann v. New 
York Stock Exchange, C.C.A.N.Y., 
88 P.2d 440—H. M. Byllesby & Co. 
V. Welch, C.C.A.MO., 82 F.2d 539 
—^United Firemen’s Ins. Co. of 
Philadelphia v. Jose Rivera Soler 
& Co., C.C.A.Puerto Rico, 81 P.2d 
386, reversed on other grounds 67 
S.Ct. 64, 299 U.S. 45, 81 L.Ed. 80—1 
Johnson v. First Nat. Bank & Trust I 
Co. of Tulsa, Okl., C.C.A.Okl., 78 
F.2d 635—Board of Education of 
Village of Estancia, School Dist. 
No. 7 of Torrance County, N. M., 
V. Woodmen of the World, C.C.A. 
N.M., 77 P.2d 81—American Nat. 
Red Cross v. Raven Honey Dew 
Mills, C.C.A.Neb., 74 P.2d 160—Har¬ 
ris V. U. S., C.C.A.N.C., 70 P.2d 897, 
rehearing denied 72 P.2d 982—Dom- 
enech v. Berges, C.C.A.Puerto Rico, 
69 F.2d 714—^Brown Sheet Iron & 
Steel Co. V. Maple Leaf Oil & Re¬ 
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fining: Co.. C.C.A.Minn.. 68 P.2d 787 
—McPherson v. Cement Gun Co., 
C.C.A.Okl., 69 F.2d 889 — Yangtsze 
Rapid S. S. Co., Federal Inc., U. S. 
A. V. Deutsch-Asiatische Bank, C. 
C.A.China, 59 F.2d 8—H. P. Cum¬ 
mings Const. Co. V. Marblelold Co., 
C.C.A.N.J., 61 F.2d 906—U. S. V. 
Stephanidis, C.C.A.N.Y., 47 F.2d 654 
—Whiteside v. U. S., C.C.A.Or., 36 
P.2d 452—Conklin v. Newton, C.C. 
A.N.Y., 34 P.2d 612—U. S. v. Hill. 
C.C.A.N.Y., 34 P.2d 133—McFarland 
v. Central Nat. Bank of Topeka, 
Kan., C.C.A.Kan., 26 F.2d 890, cer¬ 
tiorari denied 49 S.Ct. 12, 278 U.S. 
606, 73 L.Ed. 633—Chicago Great 
Western R. Co. v. Le Valley, Iowa, 
233 P. 384, 147 C.C.A. 320. 

89. U.S.—Detroit Trust Co. v. 
Woodworth, C.C.A.Mich., 110 P.2d 
829, certiorari denied 61 S.Ct. 551, 
312 U.S. 682, 85 L.Ed. 1120—Reuter 
V. McCook, C.C.A.Or., 92 P.2d 267 
—Day-Gormley Co. v. National 
City Bank of New York, C.C.A.N. 
Y., 89 P.2d 703, certiorari denied 
Day-Gormley Leather Co. v. Na¬ 
tional City Bank of New York, 58 
S.Ct. 39, 302 U.S. 719, 82 li.Ed. 655 
—Joplin Ice Co. v. U. S., C.C.A. 
Mo., 87 F.2d 174—City of Wood¬ 
ward V. Caldwell, C.C.A.Okl., 86 P. 
2d 5C7—U. S. V. King & Howe, C. 
C.A.N.Y., 78 F.2d 693—Hallenbeck 
V. Lelmert, C.C.A.I11., 72 F.2d 480, 
reversed on other grounds 65 S.Ct. 
687, 295 U.S. 116, 79 L.Ed. 1339— 
Becker v. Evens & Howard Sewer 
Pipe Co., C.C.A.MO., 70 F.2d 696— 
Bisbee Linseed Co. v. Paragon 
Paint & Varnish Corporation, C.C. 
A.N.Y., 66 F.2d 695, certiorari de¬ 
nied 54 S.Ct. 228, 290 U.S. 701, 78 
L.Ed. 602—Bogan v. Hynes, C.C.A. 
Cal., 66 P.2d 524, certiorari denied 
64 S.Ct. 126, 290 U.S. 690, 78 L.Ed. 
694—Tramel v. U. S., C.C.A.Okl., 
66 P.2d 142—^Alexander v. Carter 
Oil Co., C.C,A.Okl., 63 P.2d 964— 
U. S. V. 94 Dozen More or Less, 
Half-Gallon Bottles Capon Springs 
Water, C.C.A.Pa., 61 P.2d 913— 
Thornton v. National City Bank of 
New York, C.C.A.N.Y., 46 P.2d 127 
—Standard Oil Co. v. Robins Dry 
Dock & Repair Co., C.C.A.N.Y., 82 
F.2d 182—Reilly v. Beekman, C.C. 
A.N.Y., 24 F.2d 791—City of South 
Houston V. Carman, C.C.A.Tex.. 6 
F.2d 358, certiorari denied 46 S.Ct. 
22, 269 U.S. 663, 70 L.Ed. 418— 
Ford V. Grlmmettg C.C.A.La., 278 
F. 140, 

4 C.J. p 184 note 36* p 186 note 62. 
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FEDERAL COURTS §§ 295(6)-295(7) 


peal,^® unless errors were apparent on the face of 
the record proper,or the applicable practice re¬ 
quired only a duly authenticated record.®^ 

The rule requiring a bill of exceptions was held 
not to apply to errors committed by an intermediate 
appellate court, since if it had erred in its judgment, 
such error would appear on the record of that 
court.®® 

§ 295(7). Contents, Making, and Settlement 
of Bill of Exceptions 

Except In so far as a statute or rule of court other¬ 
wise provided, general rules governing bills of exceptions 
on appeals ordinarily applied to bills of exceptions in the 
federal courts of appeals under the practice existing prior 
to the Federal Rules of Civil Procedure which super¬ 
seded bills of exceptions. 


Except in so far as a statute or rule of court oth¬ 
erwise providing may have been applicable, rules 
governing bills of exceptions on appeals generally, 
discussed in Appeal and Error §§ 802-909, ordinarily 
applied to bills of exceptions under the practice ex¬ 
isting in the federal courts of appeals prior to the 
adoption of Rules 46 and 75 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A.,®^ which superseded 
bills of exceptions on appeal to a court of appeals, 
as discussed supra § 295(6). 

Thus, the general rules were construed and ap¬ 
plied with respect to the origin®^ and office or pur¬ 
pose®® of a bill of exceptions; and as to its form 
and completeness;®7 number required;®® contents 
in general;®® incorporation of evidence therein^ 
either in condensed or narrative formincorpora- 


90. IJ.S.—Day-Gormley Co. v. Na¬ 
tional City Bank of New York, C. 
C.A.N.T., 89 F.2d 703. certiorari 
denied Day-Gormley Leather Co. v. 
National City Bank of New York, 
58 S.Ct. 39. 302 U.S. 719, 82 L.Ed. 
555—Buckley v. Verhonlc, C.C.A. 
Alaska, 82 P.2d 730—Turner v. 
Board of Public Instruction of i 
Broward County, C.C.A.Fla., 76 F. 
2d 147—Ritter v. Gulf. C. & S. F. 
Ry. Co.. C.C.A.Ark., 56 F.2d 369 
— P. H. & F. M. Roots Co. V. U. S.. 
C.C.A.Ind., 17 F.2d 337—Ransome 
Concrete Machinery v. Moody, C.C. 
A.N.Y.. 282 F. 29—Leitner v. U. S., 
Tex., 264 F. 304, 166 C.C.A. 44— 
Robertson v. Cockrell, Miss., 209 
F. 843, 126 C.C.A. 567. 

D.C.—Union Co-operative Ins. Ass’n 
V. Bannerman, 78 F.2d 1007, 65 
App.D.C. 3. 

4 C.J. p 212 note 43. 

91. U.S.—Harris v. Moreland Motor 
Truck Co., C.C.A.Cal., 279 F. 642. 

92. U.S.—Yim Kim Lau v. U. S., Ha¬ 
waii. 62 S.Ct. 608, 286 U.S. 531, 76 
L.Ed. 1272, conformed to, C.C.A., 
63 F.2d 377—Chanff Chow v. U. S., 
Hawaii. 62 S.Ct. 609, 286 U.S. 630, 
76 L.Ed. 1272, conformed to, C.C. 
A., 63 F.2d 376. 

93. U.S.—^Ana Marla Sugar Co. v. 
Quinones, Puerto Rico, 41 S.Ct. 110, 
264 U.S. 246, 65 L.Ed. 246. 

94. U.S.—Wilmington Steamboat Co. 
V. Sturgess, C.C.A.N.J., 65 P.2d 831. 

Proctor Coal Co, v. U. S. Fidelity 
& Guaranty Co., Qa,, 236 F. 910, 160 
C.C.A. 172—Seattle v. Methodist 
Protestant Church Bd. Home Mis¬ 
sions, Wash., 138 F. 307, 70 C.C.A. 
597 —Reliable Incubator & Brooder 
Co. V. Stahl, III., 102 F. 690, 42 C.C. 
A. 622. 

95. U.S.—Duncan v, Landis, Pa., 106 
P. 889, 46 C.C.A. 666. 

4 C.J. P 215 note 66, p 216 note 60. 

96. U.S.—Bunker Hill A Sullivan 
Min. A Concentrating Co. v. Ober- 


der, Idaho, 79 P. 726, 25 C.C.A. 171 
—Baker Ice Mach. Co. v. Hebert, 
C.C.A.Neb., 76 P.2d 73—Roberts v. 
National Sav. Life Ins. Co., C.C.A. 
Ark., 76 F.2d 630—^Alexander Pick¬ 
ering & Co. V. Chinese American 
Cold Storage Ass’n, C.C.A.China, 71 
P.2d 895, certiorari denied 65 S.Ct. 
122, 293 U.S. 606, 79 L.Ed. 697— 
Cavagnaro v. Latimer, C.C.A.N.J., 
60 F.2d 898—Larabee Flour Mills 
Co. v. Carlgnano, C.C.A.Okl., 49 P. 
2d 161. 1 

97. U.S.—Goodwin v. U. S., C.C.A. 
Ohio, 296 P. 866— hong v. Atlantic 
Coast Line R. Co., S.C., 238 P. 919. 
161 C.C.A. 653—Copper River & N. 
W, R, Co. V. Reeder, Alaska. 211 P. 
280 , 127 C.C.A. 648—Bunker Hill & 
Sullivan Mining & Concentrating 
Co. V. Oberder. Idaho, 79 F. 726, 26 
C.C.A. 171. 

98. U.S.—Copper River A N, W. Ry. 
Co. V. Reeder, Alaska, 211 F. 280, 
127 C.C.A. 648. 

4 C.J. p 224 notes 39, 40. 

99. U.S.—^Watkins v. Madison Coun¬ 
ty Trust & Deposit Co., C.C.A.N.Y., 
24 F.2d 370, certiorari denied 48 S. 
Ct. 562, 277 U.S. 602, 72 L.Ed. 1010 
—Cincinnati Traction Co. v. Ree- 
busch, Ohio, 192 P. 620, 113 C.C.A. 
76—Prichard v. Budd, W.Va., 76 P. 
710, 22 C.C.A. 604. 

1. U.S.—Lawrence v. Connecticut j 
Mut. Life Ins. Co., C.C.A.Mlch., 91 j 
F.2d 381—City of Woodward v. 
Caldwell, C.C.A.Okl., 86 P.2d 567— 
Robinson v. U. S., C.C.A.Tex., 84 F. 
2d 886—Spann v. Commercial 
Standard Ins. Co. of Dallas, Tex., 
C.C.A.Ark., 82 P.2d 693—Atchison, 
T. & S. F. Ry. Co. v. A. B. C. Fire¬ 
proof Warehouse Co., C.C.A.Mo., 82 
F.2d 606, certiorari denied A. B. C. 
Fireproof Warehouse Co. ▼. Atchi¬ 
son. T. A S. P. Ry. Co.. 67 S.Ct. 
17, 299 U.S. 666. 81 L.Ed. 409— 
Panama R. Co. v. Davies, C.CA. 
Canal Zone, 82 P.2d 123—U. S. ▼. 

ion 


Wilson, C.C.A.Kan., 78 F.Zd 466— 
Desha County, Ark., v. Crocker 
First Nat. Bank, C.C.A.Ark., 72 P. 
2d 369—U. S. V. Densmore, C.C.A. 
Cal., 68 F.2d 748, certiorari denied 
Densmore v. U. S., 63 S.Ct. 24, 287 

U. S. 698, 77 L.Ed. 621—U. S. v. 

Nolan, C.C.A.MO., 67 P.2d 190— 
Lindner Packing & Provision Co. v. 
Kokrdo, C.C.A.C 0 I 0 ., 64 P.2d 31— 
Christ!e-Myers Feed Co. v. Cleve¬ 
land Grain A Milling Co., C.C.A.W. 
Va., 6 P.2d 797, certiorari denied 
46 S.Ct. 348, 270 U.S. 647, 70 L.Ed. 
779—James v. Clement, Ga., 211 P. 
972, 128 C.C.A. 470—Cincinnati 

Traction Co. v. Reebusch, Ohio, 192 
P. 620, 113 C.C.A. 76—Pittsburgh 
Gas & Coke Co. v. Goff-Klrby Coal 
Co., Pa., 151 F. 466. 81 C.C.A. 76— 
Streeter v. Sanitary Dist. of Chica¬ 
go, Ill., 133 P. 124, 66 C.C.A. 190— 
Detroit v. Grummond, Mich., 121 F. 
963, 58 C.C.A. 301. 

Incorporation of doenmentary evi¬ 
dence 

U.S.—Garrow, MacClain & Garrow v. 
Bass, C.C.A.Tex., 88 F.2d 674, cer¬ 
tiorari denied 68 S.Ct. 16, 302 U.S. 
697, 82 L.Ed. 638—Kreiner v. U. S., 
C.C.A.N.Y., 11 F.2d 722, certiorari 
denied 46 S.Ct. 639, 271 U.S. 688, 
70 L.Ed. 1162—^Weaver v. Schum- 
pert, La., 168 P. 43, 93 C.C.A. 466— 
Pittsburg Gas A Coke Co. v. Goff- 
Kirby Coal Co., Pa., 161 P. 466. 81 
C.C.A. 76. 

Znoorporation of stenographer’s re¬ 
port or transcript of the evidence. 
U.S.—St. Louis Southwestern Ry. Co. 

V. Purcell. La.. 135 F. 499. 68 C.C. 
A. 211. 

a. U.S.—Hughes V. U. S., C.C.A.Okl., 
83 P.2d 76— ^Lawhon v. U. S., C.C. 
A.Okl.. 82 F.2d 921—^Panama R. 
Co. V. Davies, C.C.A.Canal Zone, 82 
F.2d 123—^E. K. Wood Lumber Go. 
V. Anderson, C.C.A.Wa8h.. 81 F.2d 
161. certiorari denied 56 8.Ct. 669. 
297 U.S. 728, 80 L.£d. 1007—U. 8. 
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tion of instructions;* grounds of objection to the 
action, decision, or ruling complained of,^ and the 
taking of exceptions;* and as to the construction 
and operation of the bill.* 

In accordance with the rule discussed supra § 287, 
the federal courts were not required under the 
former Conformity Act to follow state practice with 
respect to the time and manner of perfecting, 
settling, and signing bills of exceptions.*-* 
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Settlement of bill in general. Judicial decisions 
will be found in the notes as to the law, under the 
former practice, with respect to the settlement of a 
bill of exceptions,^ the presentation for allowance 
or settlement,* the authority to settle a bill,® and 
the effect of the judge, authorized to settle, becoming 
incapacitated or ceasing to hold office the service 
or submission of the proposed bill to the adverse 
party,il and the availability of mandamus to compel 


V. Johnson, C.C.A.Okl,, 70 F.2d 899 
—Allen Gasoline Co. v. Franklin 
Fire Ins. Co. of Philadelphia, C.C. 
A.Or., 65 F.2d 609, certiorari de¬ 
nied 64 S.Ct. 208, 290 U.S. 698, 78 
L.Ed. 600—U. S. V. Howard. C.C.A. 
Fla., 64 F.2d 633, followed in U. S. 
V. Dunaway, €4 F.2d 636—Coberth 
V. Wilson. C.C.A.Or., 63 F.2d 156— 
Yangtsze Rapid S. S. Co., Federal 
Inc., U. S. A., V. Deutsch-Asiatlsche 
Bank, C.C.A.ChIna, 59 F.2d 8—Mc¬ 
Donald V. Harding, C.C.A.Alaska, 67 

F. 2d 119—Zurich General Accident 
& Liability Ins. Co. v. Mid-Conti¬ 
nent Petroleum Corporation, C.C.A. 
Okl., 43 F.2d 356—Hard & Rand v. 
Biston Coffee Co., C.C.A.Mo., 41 F. 
2d 625—McHale v. Hull, C.C.A.Ill., 
16 F.2d 781—Chrlstie-Myers Feed 
Co. V. Cleveland Grain & Milling 
Co., C,C.A.W.Va.. 6 F.2d 797, certio¬ 
rari denied 46 S.Ct. 848, 270 U.S. 
647, 70 L.Ed. 779—McNamara v. 
Cerf, C.C.A.N.T.. 4 F.2d 997. 

4 C.J. p 230 note 93. 

3. U.S.—Electrical Research Prod¬ 
ucts V. Gross, C.C.A.Alaska, 86 F. 
2d 925. 

Tubular Rivet & Stud Co. v. Exe¬ 
ter Boot & Shoe Co., N.H., 169 F. 
824, 86 C.C.A. 648. 

4 C.J. p 238 note 55 [h]. 

4. U.S.—Thomson v. Boles, C.C.A. 
Minn., 123 F.2d 487, certiorari de¬ 
nied 62 S.Ct. 632, 315 U.S. 804, 86 
L.Ed. 1204—Taylor v. Merrill, C.C. 
A.Ariz., 104 P.2d 710, certiorari de¬ 
nied 60 S.Ct. 122, 308 U.S. 693, 84 
L.Ed. 496—U. S. v. Blumenthal, C. 
C.A.Okl., 77 F.2d 219’~Merrlam v. 
Huselton, C.C.A.Mo., 45 F.2d 983 
—^Atlantic Coast Line R. Co. v. 
Llnstedt, S.C., 184 F. 36, 106 C.C.A. 
238. 

4 C.J. p 241 note 75. 

5. U.S.—^American Distilling Co. v. 
Wisconsin Liquor Co., C.C.A.Wls., 
104 F.2d 682, 123 A.L.R. 739— 
Great Northern Ry. Co. v. Taulbee, 
C.C.A.Mont., 92 F.2d 20, certiorari 
denied Taulbee v. Great Northern 
R. Co., 58 S.Ct. 476, 302 U.S. 766, 
82 L.Ed. 596—^Vance v. Chapman, 

G. C.A.Okl., 23 F.2d 914—Real Es¬ 

tate-Land Title & Trust Co. v. 
Town of Fairfax, C.C.A.Okl., 84 F. 
2d 676—Newman v. Virginia, T. & 
G. Steel & Iron Co., N.C., 80 F. 228, 
25 C.C.A. 882. I 


6. U.S.—^Krausa Bros. Lumber Co. v. 
Mellon, Ala., 48 S.Ct. 368, 276 U.S. 
886, 72 L.Ed. 620, certiorari denied 
49 S.Ct. 613, 279 U.S. 872, 73 L.Ed. 
1008, and costs amended 48 S.Ct. 
627, 72 L.Ed. 1018, and mandate con¬ 
formed to, C.C.A., 30 F.2d 901. 

Boultbee v. International Paper 
Co.. Me.. 229 F. 961, 144 C.C.A. 
233—Illinois Cent. R. Co. v. War¬ 
ren. Miss., 149 F. 658, 79 C.C.A. 
860—Penny v. Central Coal & Coke 
Co.. Ark., 138 F. 769, 71 C.C.A. 136 
—Alaska Commercial Co. v. Dinkel- 
spiel, Alaska, 126 F. 164, 61 C.C.A. 
108. 

6.6 U.S.—^In re Bills of Exceptions, 
C.C.A., 37 F.2d 849—Cudahy Pack¬ 
ing Co. V. City of Omaha, C.C.A. 
Neb., 24 P.2d 3, certiorari denied 
49 S.Ct. 9, 278 U.S. 601, 73 L.Ed. 
630—^Napier v. Northwestern Ohio 
Ry. & Power Co., C.C.A.Ohlo, 2 F. 
2d 701—Merchant v. Dairymen's 
League. C.C.A.N.J.. 294 F. 281— 
Chapin V. Irwin, D.C.N.T., 281 F. 
831—Rothman v. U. S., C.C.A.N.T., 
270 F. 31, certiorari denied 41 S.Ct. 
149, 254 U.S. 652, 66 L.Ed. 458— 
Russo-Chinese Bank v. National 
Bank of Commerce of Seattle, 
Wash., 187 F. 80, 109 C.C.A. 398. 

25 C.J. p 825 note 61. 

7. U.S.—^Walton v. Southern Pac. 
Co., C.C.A.Cal., 63 F.2d 63—White- 
side v. U. S., C.C.A.Or., 85 P.2d 
452. 

Nature of act of settlement 

U.S.—Roberts v. National Sav. Life 
Ins. Co., aC.A.Ark., 75 P.2d 530— 
Lindner Packing & Provision Co. 
V. Kokrda, C.C.A.C 0 I 0 ., 64 F.2d 31 
—^Walton V. Southern Pac. Co., C.C. 
A.Cal., 53 F.2d 63—In re Bills of 
Exceptions, C.C.A., 37 P.2d 849— 
Sanborn v. Bay, S.D., 194 F. 87, 
114 C.C.A. 67. 

'^Settlement** as tantamount to 
“approving” or “allowing” the bill. 
U.S.—^Walton v. Southern Pac. Co., 
C.C.A.Cal., 63 P.2d 63—Great North¬ 
ern Life Ins. Co. v, Dixon, C.C.A. 
S.D., 22 F.2d 665. 

& U.S.—Moynier ▼. Welch, C.C.A. 
Cal., 97 F.2d 471-rMarion Steam 
Shovel Co. V. Reeves, C.C.A.M 0 ., 
76 P.2d 462—^In re Bills of Excep¬ 
tions, C.C.A,, 87 F.2d 849—In re 
Federal Life Ins. Co., Ind., 248 F. 
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908, 161 C.CJL. 26—Duluth St. R. 
Co. V. Speaks, Minn., 204 F. 673, 123 
C.C.A. 99—Costello v. Ferrarini, C. 
C.Mass., 165 F. 379. 

At ohamhers 

U.S.—^In re Federal Life Ins. Co., 
Ind., 248 F. 908, I6l C.C.A. 26. 
Belief from default in failing to 
present the bill within the time re¬ 
quired, due to mistake. Inadvertence, 
surprise, or other excusable neglect. 
U.S.—Roberts v. Bennett, N.Y., 135 F. 
748, 68 C.C.A. 386—^Western Dredg¬ 
ing & Improvement Co., Ill., 116 
F. 179, 63 C.C.A. 625. 

9. U.S.—Gllck V. U. S., C.C.A.I11., 93 
F.2d 963—Sims v. Douglass, C.C. 
A.Ariz., 82 F.2d 812, certiorari de¬ 
nied 67 S.Ct. 10, 299 U.S. 646, 81 
L.Ed. 402—Johnson v. Titanium 
Pigment Co., C.C.A.M 0 ., 81 P.2d 
629—U. S. V. Payne, C.C.A.Wash., 
72 F.2d 693—^Walton v. Southern 
Pac. Co., C.C.A.Cal., 63 F.2d 63— 
Osborn v. U. S., C.C.A.N.C., 60 P.2d 
712—^Farmers’ Union Grain Co. v. 
Hallet & Carey Co., C.C.A.S.D., 22 
F.2d 796, certiorari denied 48 S.Ct. 
804, 276 U.S. 623, 72 L.Ed. 737— 
Norwood v. U. S., C.C.A.N.C., 18 F. 
2d 677—Bennett v. Riverland Co., 
C.C.A.Okl,, 16 F.2d 491—^Western 
Dredging & Improvement Co. v. 
Heldmaler, Ill., 116 F. 179, 63 C.C. 
A. 626. 

4 C.J. p 248 note 30. 

Delegation of authority 
U.S.—Oxford & Coast Line R. Co. v. 
Union Bank of Richmond, N.C., 153 
F. 723, 82 C.C.A. 609. 

Effect of prooeedlags being before 
different judges 

U.S.—^Norwood v. U, S., C.C.A.N.a, 18 
F.2d 677. 

la U.S.—^Walton v. Southern Pac. 
Co., C.C.A.Cal., 68 F.2d 63—Nor¬ 
wood v. U. S., C.C.A.N.C., 18 P.2d 
677—American R. Co. of Porto Rico 
V. Lopez, C.C.A.Puerto Rico, 3 F. 
2d 876—Ulmer v. U. S., C.C.A.N.Y., 
266 F. 176—Sanborn v. Bay, S.D., 
194 F. 87. 114 C.C.A. 67. 

4 C.J. p 251 note 68 [o]. 

11 . U.S.—City of Woodward v. Cald¬ 
well, C.C.A.Okl.. 88 F.2d 667—Rus- 
Bo-Chinese Bank v. National Bank 
of Commerce, Wash., 187 F. 80, 109 
C.CJL 898. 

4 C. J. p 868 note IS* 
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the trial judge to settle and sign the bill.^* whether the bill must be settled within the time pre- 

Time of settlement. In the appended notes are statute or rule of court,!* during Ac 

listed cases which applied the law, under the for- ‘enn of court at which the judgment was rendered, 
mer practice, with respect to the time of settlement or within an extension of such time by special order 
•of a bill of exceptions,!* such as cases dealing with or rule of court,!® within an extension of such time 


As not •xtsnsion of time for prossn- 
tation 

U.S.—McDonald v. Hardingr, C.C.A. 
Alaska. 57 F.2d 119—In re Bills of 
IBxceptions, C.C.A., 37 F.2d 849. 

12. U.S.—Marlon Steam Shovel Co. 
V. Reeves, C.C.A.Mo., 76 F.2d 462 
—In re King. C.C.A.Ala., 72 F.2d 926 
—In re Walsh, C.C.A., 69 F.2d 971— 
In re Richardson, C.C.A.S.C., 30 F. 
2d 687—Dunagan v. Appalachian 
Power Co., C.C.A.W.Va., 29 F.2d 58 
—^U. S. V. Waddill, C.C.A.Va., 286 
F. 908—In re Federal Life Ins. Co., 
Ind., 248 F. 908, 161 C.C.A. 26— 
Black V. Youmans, Ark., 246 F. 460, 
167 C.C.A. 622—Scaife v. Western 
T^orth Carolina Land Co., N.C., 87 
F. 308, 30 C.C.A. 661. 

13. U.S.—Rleke Metal Products Co. 
V. Finney, C.C.A.Ind., 70 F.2d 509— 
McDonald v. Harding. C.C.A. Alas¬ 
ka, 67 F.2d 119—Holmes v. Ginter 
Restaurant Co., C.C.A.Mass., 54 F. 
2d 876—^U. S. V. Stephanldis. D.C. 
N.Y., 46 F.2d 691—In re Bills of 
Exceptions, C.C.A,, 37 F.2d 849— 
Atchison, T. & S. F. Ry. Co. v. 
Nichols, C.C.A.Cal., 2 F.2d 12. 

D.C.—Joerns v. Irvin, 114 F.2d 458, 
72 App.D.C. 170. 

14. U.S.—Willcox V. U. S., C.C.A. 
Fla., 100 F.2d 1002—U. S. v. 7,406.3 
Acres of Land in Macon, Clay, and 
Swain Counties, C.C.A.N.C., 97 F.2d 
417 —Collins V. Streitz, C.C.A.Ariz., 
^5 F.2d 430, certiorari denied 69 S. 
Ct. 67, 306 U.S. 608, 83 L.Ed. 387— 
Meyer v. Kerrigan, C.C.A.Cal., 67 
F.2d 699—^Denver Live Stock Com¬ 
mission Co. v. Lee, C.C.A.Colo., 18 
F.2d 11, rehearing denied 20 F.2d 
631. 

4 C.J. p 269 note 13. 

Statntory time mandatory 
XJ.S.—Glick V. U. S., C.C.A.I11., 93 F. 
2d 963. 

DisregardiaiT time fixed hy rale 
or order of court, if within statutory 
time. 

U.S.—U. S. V. 4,406.3 Acres of Land 
in Macon, Clay, and Swain Coun¬ 
ties, C.C.A.N.C., 97 F.2d 417—How¬ 
ard V. Louisiana & A. Ry. Co., C. 
C.A.La., 49 F.2d 671. 

State statute not applioahle 
U.S.—Napier v. Northwestern Ohio 
Ry. & Power Co., C.C.A.Ohio, 2 F.2d 
701. 

«ime fixed hy rules of state courts 
not Mndiny 

U.S.—Russo-Chinese Bank v. Nation¬ 
al Bank of Commerce, Wash., 187 
F. 80, 109 C.C.A. 396. 

25 C.J. p 826 note 61. 


15. U.S.—Saunders v. Commissioner 
of Internal Revenue, C.C.A., 101 F. 
2d 407—Continental Petroleum Co. 
V. U. S.. C.C.A.Okl.. 87 F.2d 91. cer¬ 
tiorari denied 67 S.Ct. 670, 300 U. 
S. 679, 81 L.Ed. 883—Sims v. Doug¬ 
lass. C.C.A.Ariz., 82 F.2d 812— 
Young V. N. P. Severin Co., C.C.A. 
Alaska, 79 F.2d 884, certiorari de¬ 
nied N. P. Severin Co. v. Young, 56 
S.Ct. 676, 297 U.S. 711, 80 L.Ed. 998 
—U. S. V. Jones, C.C.A.Okl., 78 F. 
2d 1006—Harris v. U. S., C.C.A.N.C., 
72 F.2d 982—Rieke Metal Products 
Co. V. Finney, C.C.A.Ind., 70 F.2d 
609—St. Joseph Loan & Trust Co. 
V. Studebaker Corporation, C.C.A. 
Ind., 66 P.2d 161, certiorari denied 
54 S.Ct. 209, 290 U.S. 699. 78 L.Ed. 
601—U. S. V. Tucker, C.C.A.S.C., 65 
P.2d 661—Gardner v. U. S. Fidel¬ 
ity & Guaranty Co., C.C.A.Okl., 60 
F.2d 437—^McDonald v. Harding, C. 

C. A.Alaska. 67 F.2d 119—Brady v. 
Baltimore & O. R. Co.. D.C.W.Va., 
66 F.2d 231—^H. P. Cummings Const. 
Co. V. Marbleloid Co., C.C.A.N.J., 61 
F.2d 906—In re Bills of Excep¬ 
tions, C.C.A., 37 F.2d 849—Farm¬ 
ers’ Union Grain Co. v. Hallet & 
Carey Co., C.C.A.S.D., 21 F.2d 42, 
rehearing denied 22 P.2d 796, and 
certiorari denied 48 S.Ct. 304, 276 
U.S. 623, 72 L.Ed. 737—Cavana v. 
Addison Miller, Inc., C.C.A.Wash., 
18 F.2d 278, certiorari denied 48 
S.Ct. 28, 276 U.S. 631, 72 L.Ed. 410 
—Compania L’Union De Paris v. 
Goldsmith, C.C.A.Puerto Rico, 8 F. 
2d 134—^Napier v. Northwestern 
Ohio Ry. & Power Co., C.G.A.Ohio, 
2 F.2d 701—Atchison, T. & S. F. 
Ry. Co. V. Nichols, C.C.A.Cal., 2 F. 
2d 12—Ritz Carlton Restaurant & 
Hotel Co. V. Gillespie, C.C.A.N.J., 
1 F.2d 921—^Meurer Steel Barrel 
Co. V. Martin, C.C.A.Pa., 1 F.2d 687 
—Midland Terminal Ry. Co. v. War- 
Inner, C.C.A.C 0 I 0 ., 294 F. 185—Farm 
Mortgage & Loan Co. v. Willett, 

D. C.N.Y., 286 F. 42—Lyons v. U. S. 
Shipping Board Emergency Fleet 
Corporation, C.C.A.La., 278 F. 144 
—^U. S. V. Thibodeaux, La., 232 F. 
91, 146 C.C.A. 283—Minahan v. 
Grand Trunk Western R. Co., Mich., 
138 F. 37, 70 C.C.A. 463—Western 
Dredging & Improvement Co. v. 
Keldmaler, Ill., 116 F. 179, 63 C.C. 
A. 625. 

Preble ▼. Bates, C.C.Ma8S., 40 F. 
746. 

Bertlno v. Marlon Steam Shovel 
Co,, D.C.M 0 ., 10 F.Supp. 854, man¬ 
damus granted, C.C.A., Marion 
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Steam Shovel Co. ▼. Reeves, 76 F. 
2d 462. 

4 C.J. p 273 notes 41, 43, 48, p 275 
note 60. 

£aek of authority to allow aad sign 
hill after term or exteusiou there¬ 
of 

U.S.—^American Nat. Red Cross v. 
Raven Honey Dew Mills, C,C,A. 
Neb., 74 F.2d 160—Harris v. U. S., 
C.C.A.N.C.. 72 P.2d 982—Davis v. 

U. S., C.C.A.C 0 I 0 ., 67 P.2d 737— 
Ritter V. Gulf, C. & S. F. Ry. Co., 
C.C.A.Ark.. 66 F.2d 369—Brady v. 
Baltimore & O. R. Co., D.C.W.Va., 
66 F.2d 231—^Imperial Beverage 
Corporation v. Charles E. Hires 
Co.. D.C.N.Y.. 65 F.2d 405—U. S. 

V. Seale, C.C.A.Tex.. 45 F.2d 394— 

In re Bills of Exceptions, C.C.A., 37 
P.2d 849—Great Northern Life Ins. 
Co. V. Dixon, C.C.A.S.D., 22 P.2d 
666—^U. S. V. Konstovich, C.C.A.Va., 
17 P.2d 84—Bennett v. Riverland 
Co.. C.C.A.Okl., 15 P.2d 491—Ritz 
Carlton Restaurant & Hotel Co. of 
Atlantic City v. Gillespie, C.C.A.N. 
J., 1 P.2d 921—Greyerbiehl v. 

Hughes Electric Co., C.C.A.N.D., 
294 F. 802, certiorari denied Hughes 
Electric Co. v. Greyerbiehl, 44 S.Ct. 
402, 264 U.S. 689, 68 L.Ed. 864— 
Chapin v. Irwin, D.C.N.Y., 281 F. 
831—^Wyss-Thalman Co. v. Mary¬ 
land Casualty Co., Pa., 193 F. 63. 
113 C.C.A. 383—^Western Dredging 
& Improvement Co. v. Heldmaler, 
Ill., 116 F. 179, 63 C.C.A. 626. 

Bill allowed aud signed after term 
or ezteusloa a nullity 
U.S.—^U. S. v. Rasmussen, C.C.A.Okl., 
95 F.2d 842—Parker v. U. S., C.C. 
A.N.C., 62 F.2d 1056—Gardner v. 
U. S. Fidelity & Guaranty Co., C. 
C.A.Okl., 60 F.2d 437—Tramel v. 

U. S., C.C.A.Okl.. 66 F.2d 142—Ham¬ 
mond Hotel & Improvement Co. 

V. Chicago Title & Trust Co., C.C. 
A.Ind., 66 F.2d 168—Denver Live 
Stock Commission Co. v. Lee, C.C. 
A.CoIo., 18 F.2d 11, rehearing de¬ 
nied 20 F.2d 531—Maryland Casual¬ 
ty Co. V. Citizens* Nat. Bank of 
Los Angeles. C.C.A.Cal., 8 F.2d 216. 

4 C.J. p 287 note 63. 

Allowance or signing nano pro tunc 

U.S,—Imperial Beverage Corporation 
V. Charles B. Hires Co., D.C.N.Y., 
66 F.2d 406—Walton v. Southern 
Pac. Co., C.C.A.Cal., 63 F.2d 63— 
McIntyre v. Texas Co., C.C.A.N.Y., 
48 F.2d 211—U. S. V. Seale, aC«A. 
Tex., 46 F.2d 394—Twohy Bros. Co. 
V. Kennedy, C.C.A.Arlz., 296 F. 462, 
error dismissed 44 S.Ct. 636, 265 U. 
S. 575, 68 L.Bd. 1117. 
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by consent of the parties,or by unusual or extraor¬ 
dinary circumstances.^'^ 

Decisions will also be found determining the effect 
of an intermediate motion as extending the time of 


settlement the authority for, and requisites of, 
granting an extension of time for settlement;^® 
the time for applying for®® and for making®^ the 
order of extension; the requisites of the order®® and 


Farm Mortgage & Loan Co. v. 
Willett, D.C.N.T., 286 F. 42. 

Bale of oontlauaiLoe of matters 
pending at term’s close Inapplicable 
to bill of exceptions. 

U.S.—Baltimore & O. R. Co. v. Ba¬ 
ker, C.C.A.W.Va., 68 F.2d 627, cer¬ 
tiorari denied 63 S.Ct. 18, 287 U.S. 
610, 77 L.Ed. 630. 

Brady v. Baltimore & O. R. Co., 

D. aW.Va., 66 F.2d 231. 

16. U.S.—McDonald v. Harding, C. 
C.A.Alaska, 67 F.2d 119. 

Exporters of Manufacturers' 
Products V. Butterworth-Judson 
Corporation, D.C.N.T., 266 F. 907— 

E. I. Du Pont de Nemours & Co. 
V. Smith, C.C.A.Va., 249 F. 403, 161 

C. C.A. 377—Susquehanna Coal Co. 
V. Casualty Co. of America, D.C. 
N.T., 247 F. 137. 

4 C.J. p 276 note 49 [b] (1). 

Effect of stlpulatioiis extending time 
U.S.—Dalton v. Bowers. C.C.A.N.Y., 
63 F.2d 373. 

Rutherford v. U. S., D.C.Wash., 
82 F.2d 387. 

17. U.S.—^Wright v. Farmers Nat. 
Grain Corporation, C.C.A.Ill., 83 F. 
2d 666—Marlon Steam Shovel Co. 
V. Reeves, C.C.A.Mo., 76 F.2d 462 
—Brady v. Baltimore & O. R. Co., 

D. C.W.Va., 56 F.2d 231. 

Farm Mortgage & Loan Co. v. 
Willett, D.C.N,Y., 286 F. 42—Sus¬ 
quehanna Coal Co. V. Casualty Co. 
of America, D.C.N.Y., 247 F. 137— 
Western Dredging & Improvement 
Co. V. Heldmaier, Ill., 116 F. 179, 
63 C.C.A. 626. 

4 C.J. p 260 notes 42, 44. 
<<ExtraordinarT oironmstanoes’* 

U.S.—Brady v. Baltimore & O. R. Co., 
D.aW.Va., 66 F.2d 231. 

18. U.S.—Mahoning Valley R. Co. v. 
O’Hara, Ohio, 196 F. 946, 116 C.C. 
A. 496—Tunis v. Lake Erie & W. 
R. Co., Ind., 106 F. 664, 44 C.C.A. 
697. 

4 C.J. p 278 note 73, p 279 note 76. 
Motion for new trial 
U.S.—^Marion Steam Shovel Co. v. 
Reeves, C.C.A.Mo., 76 F.2d 462— 
Cudahy Packing Co. v. City of Oma¬ 
ha, C.C.A.Neb., 24 F.2d 8, certio¬ 
rari denied 49 S.Ct. 9, 278 U.S. 601. 
73 L.Ed. 580—U. S. Shipping Board 
Emergency Fleet Corporation v. 
Galveston Dry Dock A Construc¬ 
tion Co., C.C.A.Tex., 18 F.2d 607, 
certiorari denied Galveston Dry 
Dock & Construction Co. v. U. S. 
Shipping Board Emergency Fleet 
Corporation, 47 S.Ct, 287, 278 U.S. 
726, 71 L.Ed. 860—0. J. Moore Gro¬ 
cer Co. V. Pacific Rice Mills, C.C.A. 


I Iowa, 296 F. 828—^Ford Motor Co. 
V. Hotel Woodward Co., C.C.A.N.Y., 
271 F. 626, certiorari denied 41 S. 
Ct. 637, 266 U.S. 698, 66 L.Ed. 1177, 
and 42 S.Ct. 690, 269 U.S. 688, 66 
L.Ed. 1078. 

Motion to vacate judgment 

U.S.—Dalton v. Hazelet, Alaska, 182 

F. 661, 106 C.C.A. 99. 

19. U.S.—Atchison, T. & S. F. Ry. 
Co. V. A. B. C. Fireproof Warehouse 
Co., C.C.A.Mo., 82 P.2d 605—U. S. 
V. Tucker, C.C.A.S.C., 65 F.2d 661— 
McDonald v. Harding, C.C.A.Alaska, 
67 F.2d 119—^Dalton v. Bowers, C. 
C.A.N.Y.. 53 F.2d 378— In re Bills 
of Exceptions, C.C.A., 87 F.2d 849 
—Cudahy Packing Co. v. City of 
Omaha, C.C.A.Neb., 24 F.2d 3, cer¬ 
tiorari denied 49 S.Ct 9, 278 U.S. 
601, 73 L.Ed. 630—^Vaughan v. 

American Ins. Co. of Newark, N. 
J., C.C.A.Ga., 16 F.2d 626—Spokane 
Interstate Pair Ass'n v. Fidelity 
& Deposit Co. of Maryland, C.C.A. 
Wash., 16 F.2d 48—U. S. v. Wad- 
dill, C.C.A.Va., 286 P. 908—Dalton 
V. Hazelet, Alaska, 182 F. 561, 106 
C.C.A. 99. 

4 C.J. p 280 note 96, p 281 note 3. 

Purser extensions 

(1) In general. 

U.S.—Page V. M. Rich & Bros. Co., 
C.C.A.Ga., 99 F.2d 607, certiorari 
denied M. Rich & Bros. Co. v. First 
Nat Bank. 69 S.Ct 787, 306 U.S. 
662, 83 L.Ed. 10.69—Click v. U. S., 
C.C.A.I11., 93 F.2d 953—E. K. Wood 
Lumber Co. v. Andersen, C.C.A. 
Wash., 81 P.2d 161, certiorari de¬ 
nied 56 S.Ct 669. 297 U.S. 723, 80 
L.Ed. 1007—Harris v. U. S., C.C.A. 
N.C., 70 F.2d 897, rehearing denied 
72 F.2d 982—U. S. v. Tucker, C.C.A. 
S.C., 66 F.2d 661—In re Bills of Ex¬ 
ceptions, C.C.A., 87 F.2d 849—Ruth¬ 
erford V. U. S., D.aWash., 32 F.2d 
887—^Watjen v. Louisville Tobacco 
Warehouse Co., C.C.A.Ky., 29 F.2d 
801—Cudahy Packing Co. v. City of 
Omaha, C.C.A.Neb., 24 F.2d 8, cer¬ 
tiorari denied 49 S.Ct 9, 278 U.S. 
601, 73 L.Ed. 630—Sunderland v. 
U. S., C.C.A.Neb., 294 F. 811—Stick- 
el V. U. S., C.C.A.Neb., 294 F. 808. 

Imperial Beverage Corporation v. 
Charles E. Hires Co., D.C.N.T., 66 
F.2d 405. 

(2) After the expiration of the 
first extension, the court had no pow¬ 
er again to extend the time for filing, 
settling, and signing the bill. 

D.C.—Cannon v. Tinkham, 99 F.2d 133, 
69 App.D.C. 98, certiorari denied 
69 S.Ct 244, 806 U.S. 661, 88 L.Ed. 
422. 


Allowaaoe of appeal as not extea. 
Sion 

U.S.—Imperial Beverage Corporation 
V. Charles E. Hires Co., D.C.N.Y., 
65 F.2d 405. 

20 . U.S.—^Wright v. Farmers Nat. 

Grain Corporation, C.C.A.I11., 83 

F.2d 666. 

Excuses for delay in applying 

U.S.—Baltimore & O. R. Co. v. Ba¬ 
ker, C.C.A.W.Va., 68 F.2d 627, cer¬ 
tiorari denied 53 S.Ct 13, 287 U.S. 
610, 77 L.Ed. 530. 

Brady v. Baltimore & O. R. Co., 
D.C.W.Va., 66 F.2d 231—U. S. v. 
Stephanidis, D.C.N.Y., 46 F.2d 691— 
Susquehanna Coal Co. v. Casual¬ 
ty Co. of America, D.C.N.Y., 247 F. 
137. 

21 . U.S.—Saunders v. Commissioner 
of Internal Revenue, C.C.A., 101 F. 
2d 407—U. S. V. 7,406.3 Acres of 
Land in Macon, Clay, and Swain 
Counties, C.C.A.N.C., 97 P.2d 417— 
U. S. V. Rasmu.ssen, C.C.A.Okl., 95 
P.2d 842—Meyer v. Kerrigan, C.C. 
A.Cal., 67 F.2d 599—Gardner v. U. 
S. Fidelity & Guaranty Co., C.C.A. 
Okl., 60 F.2d 437—Dalton v. Bowers, 
C.C.A.N.Y., 53 F.2d 373—Witte v. 
Franklin Fire Ins. Co. of Philadel¬ 
phia, C.C.A.Mo., 46 F.2d 894, appeal 
dismissed 60 F.2d 1087—^U. S. v. 
Todar, C.C.A.Ind., 41 P.2d 146— 
Goetzinger v. Woodley, C.C.A.N.C., 
17 P.2d 83. 

Greyerblehl v. Hughes Electric 
Co., C.C.A.N.D., 294 F. 802, certio¬ 
rari denied Hughes Electric Co. v. 
Greyerblehl. 44 S.Ct. 402, 264 U.S. 
689, 68 L.Ed. 864—Dalton v. Haze¬ 
let Alaska, 182 F. 561, 108 C.C.A. 
99—Oxford & Coast Line R. Co. v. 
Union Bank of Richmond, N.C., 163 
F. 723, 82 C.C.A. 609—Koewlng v. 
Wilder, N.Y., 126 F. 472, 61 C.C.A. 
312. 

U. S. V. Stephanidis, D.C.N.T., 46 
F.2d 691—Susquehanna Coal Co. v. 
Casualty Co. of America, D.C.N.Y., 
247 F. 137. 

4 C.J. p 284 note 23. 

la raoatloa 

U.S.—Missouri, K. & T, R. Co. v. 
Russell, Ind.Terr., 60 F. 601, 9 C.C. 
A. 108. 

22 . U.S.—Gllck v. U. S., C.C.A.Ill., 
93 F.2d 963—Atchison, T. & S. F. 
Ry. Co. V. A. B. C. Fireproof Ware¬ 
house Co., C.C.A.MO.. 82 F.2d 605 
—^Koewlng v. Wilder, N.Y., 126 F. 
472, 61 C.C.A. 812, 128 F. 558, 63. 
C.C.A. 186. 

4 C.J. p 285 notes 29-81. 
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the effect thereof the length of the period of ex- Amending and quashing or striking biU, Judicial 
tension ;24 and the matter of waiver of the objec- decisions, listed below, relate to the power of the 

tion that the bill was not presented, settled, and trial court^^ or of the appellate court*® to permit the 

filed within the required time.2* amendment or correction of a bill of exceptions; 

Signing and filing. In the notes will be found de- 

cisions as to the law relating to the necessity and nients;*! the time for the amendment or correc- 

sufficiency of the signature of the trial judge to the tion;** the incorporation of the amendments in the 

bill of exceptions,*® and as to the manner*^ and bill;** the remitting of the case to the lower court 


time** of filing the bill. 

23. U.S.—Atchison, T. & S. P. Ry. 
Co. V. A. B. C. Fireproof Ware¬ 
house Co., C.C.A.MO., 82 F.2d 605 
—U. S. V. Tucker, C.C.A.S.C., 65 F. 
2d 661. 

Talid althougli contrary to court 
rale which was merely guide for ex¬ 
ercise of discretion, not limitation on 
power. 

U.S.—U. S. V. Tucker, supra. 

24. U.S.—^Wright v. Farmers Nat. 
Grain Corporation, C.C.A.Ill., 83 
F.2d 666—In re Richardson, C.C.A. 

S. C., 30 F.2d 687—Farmers’ Union 

Grain Co. v. Hallet & Carey Co., C. 
C.A.S.D., 22 F.2d 796, certiorari 

denied 4 8 S.Ct, 304, 276 U.S. 623, 72 
Ij.Ed. 737—Koewing v. Wilder, N. 

T. , 126 F. 472, 61 C.C.A. 312, 128 F. 
658, 63 C.C.A. 186. 

4 C.J. p 286 note 47 [a], 
l^imited time 

Where the statute or rule of court 
limited the extension of time which 
might be granted for the settlement 
and filing of a bill of exceptions, an 
order ordinarily could not be granted 
giving a longer time. 

1. D.C.—Nunan v. Tlmberlake, 66 
App.D.C. 160, 86 F.2d 407. 

25. U.S.—Gardner v. U. S. Fidelity 
& Guaranty Co., C.C.A.Okl., 60 F. 
2d 437—Greyerbiehl v. Hughes 
Electric Co.. C.C.A.N.D., 294 F. 802, 
certiorari denied Hughes Electric 
Co. V. Greyerbiehl, 44 S.Ct. 402, 264 

U. S. 689, 68 L.Ed. 864—Cirino v. 
American R. Co. of Porto Rico, C.C. 
A.Puerto Rico, 291 F. 669—^E. I. Du 
Pont de Nemours & Co. v. Smith, 
C.C.A.Va., 249 F. 403, 161 C.C.A. 
377. 

4 C.J. P 293 note 16 [a]. 

Opposing party’s consent Ineffactnal 
U.S.—Gardner v. U. S. Fidelity & 
Guaranty Co., C.C.A.Okl., 60 F.2d 
437. 

26. U.S.—Harris v. U. S., C.C.A.N.C., 
72 F.2d 982—Cavagnaro v. Lati¬ 
mer, C.C.A.N.J., 60 F.2d 898—Os¬ 
born V. U. S., C.C.A.N.C., 60 F.2d 712 
—Goetzlnger v. Woodley, C.C.A.N. 
C., 17 P.2d 83—Steen v. First Nat. 
Bank, C.C.A.Mo., 298 P. 36—^Warren 

V. U. S., Kan., 183 P. 718, 106 C.C.A. 
166, 33 L.R.A.,N.S., 800—Oxford & 
Coast Line R. Co. v. Union Bank of 
Richmond, N.C., 163 P. 723, 82 C.C. 
A. 609. 

• 4 C.J. p 293 note 27. 


• for correction;*^ 

Znitiallag held snfllcient 

U.S.—George A. Ohl & Co. v. A. L. 
Smith Iron Works. Mass., 63 S.Ct. 
340, 288 U.S. 170, 77 L.Ed. 681. 

Time of signing 

U.S.—Cudahy Packing Co. v. City of 
Omaha, C.C.A.Neb., 24 P.2d 3, cer¬ 
tiorari denied 49 S.Ct. 9, 278 U. 
S. 601, 73 L.Ed. 530. 

Signing order allowing and settling 
hUl not soffleient 

U.S.—Dalton v. Hazelet, Alaska, 182 
P. 661, 105 C.C.A. 99. 

4 C.J. p 296 note 33 [b]. 

Onring defect as to signature 
U.S.—Oxford & Coast Line R. Co. v. 
Union Bank of Richmond, N.C., 153 
F. 723, 82 C.C.A. 609. 

4 C.J. p 294 note 31 [d] (2). 

Seal unnecessary 

U.S.—Copper River & N. W. R. Co. 

V. Reeder, Alaska, 211 F. 280, 127 
C.C.A. 648. 

27. U.S.—Preble v. Bates, C.C.Mass., 
40 P. 746. 

28. U.S.—Sims V. Douglass, C.C.A. 
Ariz., 82 P.2d 812, certiorari denied 
67 S.Ct. 10, 299 U.S. 646, 81 L.Ed. 
402—U. S. Shipping Board Mer¬ 
chant Fleet Corporation v. Tal- 
madge, C.C.A., 63 P.2d 886—Imperi¬ 
al Beverage Corporation v. Charles 
E. Hires Co., D.C.N.Y., 65 F.2d 405 
—Holmes v. Ginter Restaurant Co., 
C.C.A.Mass., 54 F.2d 876—Puget 
Sound Nav. Co. v. Nelson, C.C.A. 
Wash., 41 P,2d 366, certiorari de¬ 
nied Nelson v. Puget Sound Nav. 
Co., 61 S.Ct. 76, 282 U.S. 869, 76 L. 
Ed. 768—^Moss v. Sherburne, C.C.A. 
Mass., 11 F.2d 679, certiorari denied 
47 S.Ct. 100, 273 U.S. 710, 71 L.Ed. 
862—^Merchant v. Dairymen’s 
League. C.C.A.N.J., 294 P. 281—Slip 
Scarf Co. v. Wm. Pilene’s Sons Co., 
C.C.A.Mass., 289 P. 641—Dalton v. 
Hazelet, Alaska, 182 P. 661, 105 C. 
C.A. 99. 

4 C.J. p 300 note 82. 

Sxouse for delay 

U.S.—Harrison v. German-American 
P. Ins. Co., C.C.Iowa, 90 P. 768. 

4 C.J. p 300 note 76 [a]. 

29 . U.S.—Jones v. Gill, C.C.A.Mo., 67 
P.2d 169—EReader v. Haggln, N.Y., 
160 P. 909, 88 C.C.A. 91—Rollins v. 
Board of Com'rs of Gunnison Coun¬ 
ty. Colo., 78 F. 741. 24 C.C.A. 298. 

30. U.S.— Johnson v. Titanium Plg- 
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and the review of the amendment 

ment Co., C.C.A.Mo., 81 F.2d 629— 
Allen Gasoline Co. v. Franklin Fire 
Ins. Co. of Philadelphia, C.C.A.Or., 
66 F.2d 609, certiorari denied 54 
S.Ct. 208, 290 U.S. 698, 78 L.Ed. 
600—Youngs Rubber Corporation v. 
C. I. Lee & Co., C.C.A.N.Y., 45 P. 
2d 103—U. S. V. MePhee, C.C.A. 
Wash., 31 P.2d 243. 

Rutherford v. U. S., D.C.Wash., 
32 P.2d 387. 

4 C.J. p 316 note 17, 

31. U.S.—Johnson v. Titanium Pig¬ 
ment Co., C.C.A.MO.. 81 P.2d 629— 
Proechel v. U. S., C.C.A.Mlnn., 69 
P.2d 648, certiorari denied 63 S.Ct. 
122, 287 U.S. 668, 77 L.Ed. 668— 
Lamborn v. Northern Jobbing Co., 
C.C.A.I11., 16 P.2d 897—Case v. Hall, 
Ind.Terr., 94 P. 300, 36 C.C.A. 259. 

▲meudmeut of Judge’s oertlfloate to 
hUl 

U.S.—Sims V, Douglass, C.C.A.Arlz., 
82 F.2d 812—Lamborn v. Northern 
Jobbing Co., C.C.A.I11., 15 P.2d 897. 

32. U.S.—Sims v. Douglass, C.C.A. 
Ariz., 82 P.2d 812—^Johnson v. Ti¬ 
tanium Pigment Co., C.C.A.Mo., 81 
F.2d 629—Davis v. U. S., C.C.A. 
Colo., 67 F.2d 737—Jones v. Gill, C. 
C.A.Mo., 67 F.2d 169—Bennett v. 
Riverland Co., C.C.A.Okl., 16 P.2d 
491—Pittsburgh Gas & Coke Co. v. 
Goff-Klrby Coal Co., Pa., 161 P. 466, 
81 C.C.A. 76. 

4 C.J. p 318 note 43, p 319 note 69. 
Nuuo pro tuuo entry 
U.S.—Lamborn v. Northern Jobbing 
Co., C.C.A.I11., 16 F.2d 897. 
Oorrectioa of record as to time of 

flUHg hill 

U.S.—Reader v. Haggln, N.Y., 160 F. 
909, 88 C.C.A. 91. 

After expiration of term, the court 
could not correct the record nunc 
pro tunc as to the time of filing of 
the bill of exceptions, unless there 
was some written memorial to which 
the record would be made to conform 
by such correction. 

D.C.—Cannon v. Tlnkham, 99 P.2d 
133, 69 App.D.C, 98. certiorari de¬ 
nied 69 S.Ct. 244, 806 U.S. 661, 83 
L.Ed. 421. 

33. U.S.—^Bronx Plre Ins. Co. v. 
Wasson, C.C.A.Kan., 62 P.2d 666. 

34. U.S.—U. S. V. Howard. C.G.A. 
Fla., 64 P.2d 683, followed in U. 8. 
V. Dunaway, 64 F.2d 636. 



36 C.J. S. 


§§ 295(7)-295(8) FEDERAL COURTS 


proceedings or order and also as to the quash¬ 
ing or striking of a bill of exceptions,and the ef¬ 
fect thereof.3 7 

§ 295(8). Contents, Making, and Settlement 
of Statement of Case 

Under the Federal Rules of Civil Procedure, when the 
questions presented by an appeal to the court of appeals 
can be determined without an examination of the evi¬ 
dence and proceedinps, the parties may prepare and sign 
an agreed statement of the case to be approved by the 
court. 

Under Rule 76 of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., which adopted the former 
Equity Rules, Rule 77, with appropriate modifica¬ 
tions,3 3 when the questions presented by an appeal 
to the court of appeals can be determined without 
an examination of all the pleadings, evidence, and 


proceedings in the court below, the parties may pre¬ 
pare and sign a statement of the case showing how 
the questions arose and setting forth as many of the 
facts as are essential to a decision of the questions 
by the appellate court.33 

Under the provisions of the Rule, the agreed state¬ 
ment must include a concise statement of the points 
to be relied on by appellant,^® and, if the statement 
conforms to the truth, it, together with such addi¬ 
tions as the court may consider necessary fully to 
present the questions raised by the appeal, must 
be approved by the district court,^i the court of 
appeals having no power in this respect but the 
filing and approval of the statement must take place 
while the court below retains jurisdiction of the 

case.^3 


85. U.S.—Honey v. Chicago, B. & 
Q. R. Co., Iowa, 82 F. 773, 27 C.C. 
A. 262. 

36. U.S.—Saunders v. Commissioner 
of Internal Revenue, C.C.A., 101 F. 
2d 407—Collins v. Streltz, C.C.A. 
Ariz.. 95 F.2d 430, certiorari denied 
69 S.Ct. 67, 305 U.S. 608, 83 L.Ed. 
387—Continental Petroleum Co. v. 
U. S., C.C.A.Okl., 87 F.2d 91, certio¬ 
rari denied 67 S.Ct. 670, 300 U.S. 
679, 81 L.Ed. 883—City of Wood¬ 
ward V. Caldwell, C.C.A.Okl., 86 F. 
2d 567—Sims v. Douglass, C.C.A. 
Ariz., 82 F.2d 812, certiorari denied 
67 S.Ct. 10, 299 U.S. 646, 81 L.Ed. 

402— Buckley v, Verhonic, C.C.A, 
Alaska, 82 F.2d 730—La Grotta v. 

U. S., C.C.A.Neb., 77 F.2d 673, 103 
A.L.R. 527, certiorari denied Quig¬ 
ley V. U. S., 66 S.Ct. 152, 296 U.S. 
629, 80 L.Ed. 447—U. S. v. Payne, 
C.C.A.Wash.. 72 P.2d 693—U. S. 

V. Bass, C.C.A.Ind., 64 F.2d 467— 
Coberth v. Wilson, C.C.A.Or., 63 F. 
2d 166—Indemnity Ins. Co. of 
North America v. Levering, C.C.A. 
Cal., 59 F.2d 719—Union Indem¬ 
nity Co, V. Vetter, C.C.A.Fla., 40 P. 
2d 606—^U. S. V. Meadows, C.C.A. 
Colo., 29 P.2d 739—National Veneer 
Co. V. Langley, C.C.A.N.C., 29 F.2d 

403— Windisch v. Western Casual¬ 
ty Co., C.C.A.Tex., 29 F.2d 201— 
.^tna Ins. Co. of Hartford, Conn., 
V. Licking Valley Milling Co., C.C. 
A.Ky., 19 F.2d 177, certiorari de¬ 
nied 48 S.Ct. 37, 275 U.S. 641, 72 L. 
Ed. 415—U. S. Shipping Board 
Emergency Fleet Corporation v. 
Atlantic Corporation. C.C.AiMa8s., 
16 P.2d 27—Oregon-Amerlcan Lum¬ 
ber Co. V. Simpson, C.C.A.Wash., 8 
P.2d 946—Southwest Metals Co, v. 
Gomez, C.C.A.Ariz., 4 F.2d 216, 39 
A.L.R. 1416—Czizek v. Western Un¬ 
ion Telegraph Co., C.C.A.ldaho, 272 
F. 223—St. Louis Southwestern R. 
Co. V. Purcell, La., 135 P. 499, 68 
C.C.A. 211. 


D.C.—Joerns v. Irvin, 114 F.2d 468, 
72 App.D.C. 170. 

By court ex mero motu 
U.S.—Osborn v. U. S., C.C.A.N.C., 60 
F.2d 712. 

37. U.S.—U. S. V. Payne, C.C.A. 
Wash., 72 F.2d 693—U. S. v. Kon- 
stovich, C.C.A.Va.. 17 F.2d 84—U. 
S. Shipping Board Emergency Fleet 
Corporation v. Atlantic Corpora¬ 
tion, C.C.A.Mass., 16 P.2d 27— 
Atchison, T. & S, P, Ry. Co. v. 
Nichols. C.C.A.Cal., 2 P.2d 12. 

Particular assigameuts not oonild- 
ered 

U.S.—U. S. V. Jones, C.C.A.Okl.. 78 
P.2d 1005—U. S. V. Konstovlch, C. 
C.A,Va., 17 F.2d 84. 

Blsmissal of appeal or ai&naanee 

U.S.—Sims V. Douglass, C.C.A.Ariz., 
82 P.2d 812, certiorari denied 57 S. 
Ct. 10, 299 U.S. 546, 81 L.Ed. 402 
—^Walton V. Southern Pac. Co., C.C. 
A.Cal., 63 F.2d 63—^National Veneer 
Co. V. Langley, C.C.A.N.C., 29 P.2d 
403—^Windisch v. Western Casualty 
Co., C.C.A.Tex., 29 F.2d 201. 

Bevlew of guestioiui raised by the 
record proper 

U.S.—Moynler v. Welch, C.C.A.Cal., 
97 P,2d 471. 

38. The purpose of Equity Rules, 
Rule 77 was **to permit a succinct 
statement of the record so as to show 
how the questions to be submitted 
to the appellate court arose and were 
decided in the District Court.'* 

U.S.—Barnett v. U. 8., C.C.A.Cal., 82 

P.2d 766, 767, certiorari denied 67 
S.Ct. 9, 299 U.S. 646, 81 L.Ed. 402. 
rehearing denied 57 S.Ct* 113, 299 
U.S. 620, 81 L.£d. 467. 

39. U.S.—GrAham v. Carr, C.C.A,Cal., 
112 P.2d 908—U. S. V. Gilbertson, 
C.C.A.Wls., Ill P.2d 978, 

1016 


Practice oommeuded 

The practice of submitting case to 
I court of appeals on an agreed state¬ 
ment of the case died pursuant to 
Federal Rules of Civil Procedure, 
Rule 76, is to be commended. 

U.S.—In re Podolsky, C.C.A.Pa., 116 
F.2d 965. 

trader Equity Buies, Buie 77, In so 

far as agreed statement purported to 
state propositions of law to be de¬ 
cided by court of appeals on appeal, 
it was disregarded. 

U.S.—Barnett v. U. S., C.C.A.Cal., 82 
F.2d 765, certiorari denied 67 S.Ct. 
9, 299 U.S. 646, SI L.Ed. 402, rehear¬ 
ing denied 67 S.Ct. 113, 299 U.S. 620, 
81 L.Ed. 457. 

40. U.S.—Graham ▼, Carr, C.C.A. 
Cal., 112 P.2d 908. 

Statement of points required gener¬ 
ally see infra SS 296(l)-296(4). 

41. U.S.—Graham v. Carr, supra. 
D.C.—Asklns V. Overholser, 170 F.2d 

816, 83 U.S.App.D.C. 248. 

Becltals which are not approved 
by the district court and are ex¬ 
pressly disapproved form no part of 
the “record.” 

U.S.—Graham v. Carr, C.C.A.Cal., 112 
F.2d 908. 

41.5 Court of appeals cannot permit 
appeal on ^‘agreed** statement 

Federal rule relating to agreed 
statement empowers district court, 
not court of appeals, to approve an 
agreed statement, and motion to be 
allowed to proceed on appeal on an 
"agreed” statement could not be 
granted by court of appeals. In ab¬ 
sence of an "agreed” statement ap¬ 
proved by district court. 

D.C.—Askins v. Overholser, 170 F.2d 
816, 83 U.S.APP.D.C. 248. 

42. U.S.—Pierce Arrow Sales Cor¬ 
poration V. U. S., C.C.A.Ma88., 82 
F.2d 849. 
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§ 295(9). Statement of Evidence 

Tho tMtimony of wltnottet dotlgnatod for Inelutlon 
<ln the record may be preeented either In narrative form 
«r In question and answer form. 

Under Rule 75 (c) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., the testimony of witnesses 
<iesignated for inclusion in the record, in accordance 
with the provisions discussed infra § 295(10), may 
be presented either in narrative form or in question 
and answer form.^3 ^ party may prepare and file 
with his designation a condensed statement in narra¬ 
tive form of all or part of the testimony and any 
other party to the appeal, if dissatisfied with the 
narrative statement, may require the testimony in 
question and answer form to be substituted for all 
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or a part thereof.^* If any part of the evidence has 
been omitted in the designation by appellant, it is 
the duty of appellee to prepare and file the omitted 
parts.^® 

Under former Equity Rules, Rule 75, which has 
been substantially embraced in Rule 75 of the 
Federal Rules of Civil Procedure, a statement of 
the evidence to be included in the record, which was 
essential to the matters to be decided on the appeal,^ ^ 
was required to be stated in simple and condensed 
form, ^8 and the testimony of witnesses stated in nar¬ 
rative form except that, if either party desired it, 
and the court or judge so directed, any part of the 
testimony could be reproduced in the exact words 

of the witness^® 


43. U.S.—Sonken-Galamba v. Atchi¬ 
son, T. & S. P. Ry. Co., D.C.Mo., 
36 F.Supp. 909. 

44. U.S.—^Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 F.2d 721. 

45. U.S.—Sonken-Galamba v. Atchi¬ 
son, T. & S. P. Ry. Co., D.C.Mo., 
36 F.Supp. 909. 

Duty on appellant 

Appellant has the duty to comply 
with designation of appellee, since a 
thing cannot be “substituted” for 
something else unless that for which 
the substitution is made Is taken out 
and that which is substituted Is in¬ 
serted in its place. 

U.S.—Sonken-Galamba v. Atchison, T. 
& S. F. Ry. Co., supra. 

SEanner of incorporating additional 
parts 

Substituted parts of the evidence 
must be incorporated in the record 
nt the point at which the substitu¬ 
tion is to be made, and an additional 
part of testimony of a given witness, 
where a part has been narrated, 
should follow immediately the nar¬ 
ration. and additional parts, where 
there has been no narration, should 
follow the record as designated by 
appellant. 

U.S.—Sonken-Galamba v. Atchison, T. 

& S. F. Ry. Co., supra. 

48. U.S.—Sonken-Galamba v. Atchi¬ 
son, T. & S. F. Ry. Co., supra. 

47. U.S.—Fairbanks, Morse & Co. v. 
American Valve & Meter Co., Ill., 
48 S.Ct. 317, 276 U.S. 806, 72 D.Ed. 
684. 

Wright V. McLaury, C.C.A.I11., 81 
F.2d 96—Phillips v. Governor & Co. 
of Adventurers of England Trading 
Into Hudson’s Bay, C.C.A.Nev., 79 F. 
2d 971—Sommer v. Rotary Lift Co., 
€.C.A.Cal., 66 F.2d 809—Williamson 
V. Chicago Mill & Lumber Corpora¬ 
tion, C.C.A.Ark., 69 F.2d 918. 

Kelly V. Central Hanover Bank 
A Trust Co.. D.C.N.Y., 14 F.Supp. 
846, case remanded on other 
drrounds, C.C.A., 86 F.2d 6L 


Consolidation of statements 

Where appellee's proposed state¬ 
ment of evidence was not indispens¬ 
able to decision on appeal, appellee’s 
motions to consolidate statements of 
appellee and appellant and to vacate 
trial court’s order requiring appellee 
to defray expense of printing its 
proposed statement must be denied, 
although appellee’s proposed state¬ 
ment may have materially aided ap¬ 
pellate court in consideration of the 
case. 

U.S.—Phillips V. Governor & Co. of 
Adventurers of England Trading 
into Hudson’s Bay, C.C.A.Nev., 79 
F.2d 971. 

Statement held snflloieBt 

Where, in an equity suit, the de¬ 
feated party appealed and also 
brought error, and the evidence was 
brought up in a so-called bill of ex¬ 
ceptions, it will, the intention being 
clear that It should be treated also 
as a statement of evidence under 
Equity Rule 76, be so regarded. 

U.S.—L. A, Westermann Co. v. Dis¬ 
patch Printing Co„ Ohio, 233 F. 
609, 147 C.C.A. 417, reversed on 
other grounds 39 S.Ct. 194, 249 U.S. 
100. 63 L.Ed. 499. 

Opportunity of appellant to include 
evidenco 

(1) Appellant, stating evidence in 
transcript in accordance with pre¬ 
vailing practice of circuit, is entitled 
to further opportunity to properly 
incorporate evidence into record, and 
given further opportunity, must pro¬ 
ceed with reasonable dispatch. 

U.S.—Fairbanks, Morse & Co. v. 
American Valve & Meter Co., Ill.. 
48 S.Ct. 817, 276 U.S. 306, 72 L.Ed. 
684. 

(2) Order granting rehearing and 
leave to withdraw transcript for thir¬ 
ty days did not constitute opportu¬ 
nity to comply with Rule for includ¬ 
ing evidence in record. 

U.S.—^Fairbanks, Morse & Co. v. 
American Valve & Meter Co., su¬ 
pra. 


48. U.S.—City of Houston v. South¬ 
western Bell Telephone Co., Tex., 
42 S.Ct. 486, 269 U.S. 318, 66 L.Ed. 
961. 

Ruth V. Climax Molybdenum Co., 
C.C.A.C 0 I 0 ., 93 F.2d 699—Trust Co. 
of Florida v. Gault. C.C.A.Fla., 69 
P.2d 133—U. S. V. Great Northern 
Ry. Co., Wash., 254 F. 622, 166 C.C. 
A. 80. 

Buies held violated 

Where appellants filed a record of 
twenty-one volumes, twenty thousand 
printed pages, made up largely of 
stenographic reports of proceedings 
before the master, thousands of pages 
of which contained matter without 
present value, there was a direct and 
Indefensible violation of Equity 
Rules, and such violation may be 
punished, in the discretion of the Su¬ 
preme Court, possibly by dismissal 
of the appeal. 

U.S.—^Newton v. Consolidated Gas Co. 
of New York, N.Y., 42 S.Ct. 264, 268 
U.S. 166, 66 L.Ed. 638. 

Court of appeals could decline to 
consider evidence when not condensed 
as required by Equity Rule. 

U.S.—Trust Co. of Florida v. Gault, 
C.C.A.Fla., 69 F.2d 133—Sommer v. 
Rotary Lift Co., C.C.A.Cal., 66 F.2d 
809—^Moss V. Gilchrist-Fordney Co., 
C.C.A.Mi8S., 24 F.2d 931. 

Buies as law 

Equity Rules with respect to con¬ 
densation of testimony on appeal had 
force of law, and could not be over¬ 
ridden by order of district judge or 
by consent of parties. 

U.S.—Trust Co. of Florida v. Gault, 
C.C.A.Fla., 69 F.2d 133. 

49. U.S.—Ruth V. Climax Molybde¬ 
num Co., C.C.A.C 0 I 0 ., 93 F.2d 699— 
Trust Co. of Florida v. Gault, C.C. 
A.Fla., 69 F.2d 133—Barber As¬ 
phalt Paving Co. v. Standard As¬ 
phalt & Rubber Co., C.C.A.I11., 16 
F.2d 761, reversed on other grounds 
48 S.Ct. 183, 276 U.S. 372, 73 L.Ed. 
318—^Buckeye Cotton Oil Co. v. Rag¬ 
land, C.C.A.Miss., 11 F.2d 231. 
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§§ 295(9)-295<10) FEDERAL COURTS 


The Statement was not confined to the testimony 
of witnesses,50 and was required to be lodged in the 
clerk^s office for examination by the other parties 
who should be notified thereof,5l and presented to 
the court or judge for allowance, approval, and 
certification.52 In approving the statement of evi¬ 
dence, the court or judge was not limited to the 
term in which the judgment was entered or to an 
extension thereof ;53 but, where the appellate court 
enlarged the time for perfecting the appeal by the 
filing of a return, the district court retained juris¬ 
diction to approve the statement only until the ex¬ 
piration of tlie extension period.54 


§ 295(10). Making, Form, and Requisites of 
Record; Transcript 

While It Is the primary responsibility of the appellant 
to prepare a proper record or transcript, the contents 
thereof are determined by the parties, by their designa¬ 
tions of portions to be included; but counsel should co¬ 
operate to omit from the record all matter not bearing 
on the points presented on appeal. 

Except in so far as the parties may otherwise 
agree,54-50 the primary responsibility for prepara¬ 
tion of a proper record or transcript rests on appel¬ 
lant, it being his duty to see that a proper and cor¬ 
rect transcript of the record, sufficient to present 
the questions sought to be reviewed, is brought 
to the appellate court ;55 and a reasonable degree 


This ezeaptinflr olansa was Intaiia. 
ed to havs only a limited operation, 

and to be applied in the course of the 
required condensation and narration, 
as special occasion therefor arose. 
Its purpose was to provide for the 
exact reproduction of such parts of 
the testimony as need to be examined 
in that form to be rightly appreciat¬ 
ed. 

U.S.—^Barber Asphalt Paving Co. v. 
Standard Asphalt & Rubber Co., 
Ill., 48 S.Ct. 183, 275 U.S. 372, 72 
L..Ed. 318. 

Should bo stated In first parson 
U.S.—Buckley v. U. S., C.C.A.Ohlo, 33 
F.2d 713. 

Testimony taken before operation of 
rule 

The requirement of Equity Rule 
that the testimony be reduced to nar¬ 
rative form will not be enforced, 
where the testimony embraces thirty 
volumes containing more than twelve 
thousand pages, and a part of the 
testimony was taken before the Rule 
became operative. 

U.S.—^U. S. v. U. S. Steel Corporation, 
KJ., 36 S.Ct. 408, 240 U.S. 442, 60 L. 
Ed. 781. 

60. U.S.—Royalty Service Corpora¬ 
tion V. City of Los Angeles, C.C.A, 
Cal., 98 F.2d 551. 

AppUed to exhibits 

U.S.—Ruth V. Climax Molybdenum 
Co., C.C.A.C 0 I 0 ., 93 F.2d 699— 

Hughes V. Reed, C.C.A.Okl., 46 F. 
2d 435. 

Afidatrlts and depositions support¬ 
ing order appealed from should be 
incorporated in statement of evi¬ 
dence on appeal duly allowed and au¬ 
thenticated by Judga 
U.S.—Title & Trust Co. v. Wernich, 
C.C.A.Or., 68 F.2d 811. 

61. U.S.—In re Windsor Square De¬ 
velopment Co., C.C.A.Ariz., 91 F.2d 
493. 

68 . U.S.—Title A Trust Co. v. Wer¬ 
nich, C.C.A.Or., 68 F.2d 811. 
Approval by other than trial judge 
U.S.—In re Windsor Square Develop¬ 
ment, C.C.A.Ariz., 91 F.2d 493. 


Necessity of judge’s certificate 

Portions of evidence, certified by 
district court clerk as addenda to 
record of evidence taken before spe¬ 
cial master, but not made part of 
record by judge’s certificate, could 
not be considered by court of appeals. 
U.S.—^Aberly v. Craven County, N. C., 
C.C.A.N.C., 70 P.2d 52. 

Method of adjusting differences 
U.S.—Selway v. Fourth Nat. Bank, 
C.C.A.Ohio. 283 F. 783. 

Oonflicting rules as to time of sub. 
mission 

A district court rule, relating to 
the time for submission of a state¬ 
ment of evidence in equity for set¬ 
tlement and striking a statement not 
timely submitted for settlement, was 
required, to be effective, to be con¬ 
sistent with, and not contrary to, 
controlling Equity Rule. 

D.C.—Saul v. Saul, 104 F.2d 246, 70 
App.D.C. 112. 

63. U.S.—Barber Asphalt Paving Co. 
V. Standard Asphalt & Rubber Co., 
Ill., 48 S.Ct. 183, 276 U.S. 372, 72 
L.Ed. 318, 

Century Building & Loan Ass’n 
v. Wickersham, C.C.A.Tex., 76 F.2d 
812—Alliance Securities Co. v. Kll- 
lits, C.C.A.Ohio, 67 F.2d 480— 
Woodbury v. Andrew Jergens Co., 
C.C.A.N.Y., 61 P.2d 736, certiorari 
denied Berenson v. Woodbury, 63 
S.Ct. 669, 289 U.S. 740, 77 L.Ed. 
1487. 

Sussex Land & Live Stock Co. v. 
Midwest Refining Co., C.C.A.Wyo., 
294 F. 697—Struett v. Hill, C.C.A. 
Wash., 269 F. 247—^In re General 
Equity Rule 75, 222 F. 884, 138 C. 
C.A. 674. 

Previous approval of appeal boud 

and signing of citation did not af¬ 
fect the power of the district court 
to settle a statement of evidence on 
an appeal in equity, under Equity 
Rules, Rule 75, not limiting time for 
settlement of statement of evidence. 
U.S.—Struett v. Hill, C.C.A.Wash., 
269 F. 247—In re General Equity 
Rule 75, 222 F. 884, 138 C.C.A. 574. 
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•64. U.S.—^Alliance Securities Co. v. 
Killits, C.C.A.Ohio, 67 F.2d 480. 

64.60 Transcript filed by appellee 

Federal rule relating to record on 
appeal neither requires nor author¬ 
izes an appellee to offer a transcript 
of evidence to clerk of district court 
for filing, but a correct transcript 
may be filed by appellee Instead of 
appellant if appellant agrees to it. 
U.S.—U. S. V. Brodbeck, C.C.A.Pa., 
139 F.2d 916. 

Duty of clerk 

Clerk of district court had no duty 
to certify reporter’s transcript of 
evidence as part of record on appeal, 
when it was tendered to him by ap¬ 
pellee instead of appellant, in ab¬ 
sence of agreement between the par¬ 
ties. 

U.S.—U. S. V. Brodbeck, supra. 

56. U.S.—U. S. V. Brodbeck, supra— 
Drybrough v. Ware, C.C.A.Ky., Ill 
F.2d 648—Mason v. Citizens’ Nat. 
Trust & Savings Bank of Los An¬ 
geles, C.C.A.Cal., 71 F.2d 246—Pu- 
laski-Lonoke Drainage Dlst. v. 
Missouri Pac. R. Co., C.C.A.Ark., 44 
F.2d 899, reversed on other 
grounds 47 F.2d 1086—Milton v. H. 
C. Stone Lumber Co., C.C.A.111., 36 
F.2d 689. 

Rodgers v. U. S., Pa., 152 F. 426, 
81 C.C.A. 668—Teller v. U. S., Colo., 
Ill F. 119, 49 C.C.A. 263. 

Xt U the duty of counsel for appel¬ 
lant to furnish the court of appeals 
with a full and complete transcript 
of the record. 

U.S.—^Dalton v. Moore, Alaska, 141 F. 

311, 72 C.C.A. 469. 

Appeal in forma pauperis 
Where district court afforded ap¬ 
pellants full opportunity to desig¬ 
nate all parts of record material to 
issues, record failed to establish al¬ 
leged error In refusing to send up 
entire record on appeal in forma 
pauperis. 

U.S.—^Adkins v. E. I. Du Pont De Ne¬ 
mours & Co., C.A.Okl., 176 F.2d 
661, certiorari denied 70 S.Ct. 234, 
838 U.S. 896, 94 L.Ed. 650, certio- 
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of care and efficiency should be employed in tran¬ 
scribing the record.56 

Under Rule 75 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., appellant is required to 
serve on appellee and file with the district court a 
■designation of the portions of the record, proceed¬ 
ings, and evidence to be contained in the record on 
appeal,the designation to be served and filed 
promptly after the appeal is taken.^S 

While, except in so far as the parties may other- 
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wise designate, the Federal Rules of Civil Procedure 
do not require the transcript of the trial, or even 
a part of it, to be part of the record on appeal,®®-® 
and the reporter's transcript does not become a part 
of the record unless it is so designated by the par¬ 
ties,under Rule 75 (b) of the Federal Rules, 
if the trial has been stenographically reported, ap¬ 
pellant must file two copies of the reporter's tran¬ 
script of the evidence or proceedings included in 
his designation,®® unless such a transcript is un¬ 
available, as where, under a former statute, appel- 


rari denied 70 S.Ct. 661, 839 U.S. 
936, 94 L.Ed. 1353. 

Oop7 of partial report ai pti1>Uo doo- 
umeat 

Where copy of partial report of 
trial supplied by court reporter to 
defendant was furnished to the court 
and filled of record, it was a public 
document and on plaintifi's filing of 
the remainder of the stenographic 
report the clerk of the court could 
be directed to furnish such copy to 
plaintiff who had appealed from 
judgment rendered In the case In or¬ 
der that three copies required by the 
court of appeals might be made, the 
original to be returned to the clerk. 
U.S.—Hanley v. Rap-I-Dol Distribut¬ 
ing Corp., D.aN.Y., 7 P.R.D. 116. 

56. U.S.—Cosme v. Marque 2 , C.C.A. 
Puerto Rico, 94 F.2d 908, 
TranslatiiLg pleadings and records 

which are in foreign language. 

U.S.—Cosme v. Marquez, supra. 

57. U.S.—In re Plankinton Bldg. 
Co., C.C.A.Minn., 13.3 P.2d 900-—Ya¬ 
ger V. Liberty Royalties Corpora¬ 
tion, C.C.A.Okl., 123 F.2d 44. 

Sonken-Galamba v. Atchison, T. 
& S. F. Ry. Co., D.C.Mo., 36 F.Supp. 
909. 

Court approval not reqnlred 

Under Federal Rules, appellant 
need not secure district Judge's ap¬ 
proval of statement of testimony des¬ 
ignated by appellant for Inclusion in 
record on appeal to court of appeals, 
as it is not such judge’s duty to cer¬ 
tify record, but his only function is 
to settle differences between parties 
as to whether matter designated for 
record truly reflects what occurred. 
U.S.—^William Howard Hay Founda¬ 
tion V. Safety Harbor Sanatorium, 
C.C.A.Fla., 141 P.2d 962. 

Designation hsld Insnffloient 

An appeal may be dismissed where 
the designation of the record made 
does not distinctly and accurately 
refer to the pages of the original 
certified record, as required by the 
rules of the court of appeals for the 
circuit. 

U.S.—Beecher v. Smithson, C.A.9, 205 
F.2d 113. 

“Beoord,** within the meaning of 
these rules, means the writings filed 


with the district clerk as pleadings, 
process, formal orders of the judge, 
and such other writings as have al¬ 
ways been considered parts of the 
record in a law or equity case In the 
district court. 

U.S.—Middleton v. Hartford Accident 
& Indemnity Co., C.C.A.Tex., 119 F. 
2d 721. 

^‘Proceedings,** Include the oral 
motions and judgments during the 
trial, the rulings on evidence, the se¬ 
lection of the jury where there Is 
one, the charges and refusals to 
charge, and the many occurrences of 
a trial which are not entered on the 
minutes of the court or otherwise re¬ 
duced to record form. 

U.S.—Middleton v. Hartford Accident 
& Indemnity Co., supra. 

Former practice, counsel informing 
clerk. 

U.S.—Cunningham v. German Ins. 
Bank, Ky., 103 F. 932, 43 C.C.A. 
377. 

58. U.S.—In re Plankinton Bldg, Co., 
C.C.A.Minn., 133 P.2d 900—McBee 
V. U. S., C.C.A.Okl., 126 F.2d 238, 
certiorari denied 63 S.Ct. 263, 317 
U.S. 691, 87 L,Ed. 654—Yager v. 
Liberty Royalties Corporation, C. 
C.A.Okl., 123 P.2d 44. 

Sztension of time 

Under former practice, where par¬ 
ties orally agreed to extend time for 
negotiations with respect to contents 
of record on appeal, the court could 
thereafter grant extension of agree¬ 
ment. 

U.S.—^Woodbury v. Andrew Jergens 
Co., C.C.A.N.y„ 61 P.2d 736. certio¬ 
rari denied Berenson v. Woodbury, 
63 S.Ct, 659, 289 U.S. 740, 77 L.Ed. 
1487. 

Dssigaatloii Iisld too late 

Appeal is dismissed where desig¬ 
nation of record to be printed was 
not made or served until April 28, 
1953, after notice of appeal had been 
filed on Dec. 16, 1962. 

U.S.—^Beecher v. Smithson, C.A.9, 205 
F.2d 113. 

Delay held not ezonsad 

Action of federal district court in 
delaying its nunc pro tunc order de¬ 
nying application of appellant to pro¬ 
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ceed on appeal In forma pauperis did 
not excuse compliance by appellant 
with Federal Rule of Civil Procedure 
requiring him to designate portions 
of record, proceedings, and evidence 
to be contained in record on appeal. 
U.S.—BarkeiJ v. Ford Motor Co., C.A. 
Cal., 230 F.2d 729. 

58.5 U.S.—Springer v. Best, C.A.Cal., 
264 F.2d 24. 

58.10 U.S.—Daniels v. Goldberg, D. 
C.N.Y., 8 F.R.D. 680, affirmed, C.A., 
173 F.2d 911. 

59. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 F.2d 721. 

Sonken-Galamba v. Atchison, T. 
& S. F. Ry. Co., D.C.MO., 36 F.Supp. 
909. 

“Stenographically reported’* 

A trial is not "stenographically re¬ 
ported” within the Federal Rule un¬ 
less the stenographer was appointed 
under the Rule governing appoint¬ 
ment of stenographers, or unless he 
was agreed on by the parties. 

U.S.—Middleton v. Hartford Accident 
& Indemnity Co., C.C.A.Tex., 119 
F.2d 721. 

Duty of party, not of court 

Motion requesting court to con¬ 
tract the transcript of testimony was 
denied, where much of the lengthy 
testimony was irrelevant, agreement 
between counsel as to proper con¬ 
tents appeared Impossible, and coun¬ 
sel had not filed notice of appeal or 
attempted to designate what part of 
the transcript should be prepared for 
submission to court of appeals. 

U.S.—Savelis v. Vlachos, D.C.Va., 137 
F.Supp. 389, affirmed, C.A., 248 F. 
2d 729. 

Motion for additional time 

Appellant's motion to grant him 
additional time to obtain selected 
portions of reporter's transcript of 
testimony, stating that he could not 
alTord to obtain the entire transcript 
of oral testimony given at the trial 
should be denied since no useful pur¬ 
pose would be served by granting of 
additional time to obtain only por¬ 
tions of the record. 

U.S.—Springer v* Best, C.A.Cal., 264 
F.2d 24. 
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lant sued in forma pauperis,in which case a rec¬ 
ord of the evidence and proceedings could be creat¬ 
ed the assent of the parties, or by the order of 
the judge in settling disputes.®^ 

If appellant's designation includes only certain 
portions of the record, proceedings, and evidence, 
appellee, within ten days thereafter, may properly 
designate additional portions thereof to be includ¬ 
ed,® 2 and, if the evidence or proceedings have been 
stenographically reported, appellant must file two 
copies of such additional parts of the reporter's 
transcript as appellee may need to enable him to 
designate and file the parts he desires to have added 
to the record,®® and, when so filed, they become a 
part of the records of the district court.®^ 

If there is a reporter's transcript, it may be re¬ 
quired to be used by either party, in whole or in 
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part, subject to correction by the judge,®® but this- 
docs not mean that always the entire transcript is 
or can be required to be used, but only the parts 
essential to the questions to be decided.®® 

Once any difference as to whether the record truly 
discloses what occurred in the district court has 
been settled by that court, as discussed infra § 295 
(16), then each of the parties has the right to in¬ 
clude in the record on appeal such portions of the 
record, proceedings, and evidence in the district 
court as he desires,®®*® and such right cannot be 
interfered with by the district court,®®*^® except in 
so far as Rule 75 (e) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., permits the imposition of 
costs on attorneys or parties who offend by including 
in the record on appeal material not essential to 
the decision of the questions presented by the ap^ 
peal.®®*^® 


60. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex.. 
119 P.2d 721. 

Szotptloa to ffeaorol rule 

General rule that appellant must 
furnish and use a reporter's tran¬ 
script was subject to a special stat¬ 
utory exception, under a former stat¬ 
ute, in the case of a poor person who 
could not obtain such a transcript. 
U.S.—Middleton v. Hartford Accident 
& Indemnity Co., supra. 

61. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., supra. 

62. U.S.—^U. S. V. Brodbeck, C.C.A. 
Pa.. 139 F.2d 916—^In re Planklnton 
Bldff. Co., C.C.A.Mlnn., 133 P.2d 900 
—Tagrer v. Liberty Royalties Cor¬ 
poration, C.C.A.Okl., 123 F.2d 44. 

Sonken-Galamba v. Atchison, T. 
& S. F. Ry. Co., D.C.Mo., 36 F. 
Supp. 909. 

Jerome v. Twentieth Century- 
Fox Film Corp.. D.C.N.Y., 7 F.R.D. 
190, affirmed, C.C.A., 165 F.2d 784— 
In re Joshua Henry Iron Works, D. 
C.Col., 2 F.R.D. 244. 

Purpose of Buie 76, relating: to the 
record on appeal, “is to insure that 
enough of the proceedings in the tri¬ 
al court be designated for inclusion, 
from the standpoint of appellant and 
appellee, to adequately present on 
appeal the points of error relied on 
by appellant." 

U.S.—Keeley v. Mutual Life Ins. Co. 
of New York, C.CA..I11., 113 F.2d 
633. 

Similar provision under rule of oourt 
of appeals 

U.S.—Mitchell v. Robert Be Mario 
Jewelry, Inc., CA..Ga., 260 F.2d 929. 
Motion on appeal denied 
An appellee has right to make a 
counter designation of reporter's 
transcript for inclusion in record in 
court of appeals and a motion on ap¬ 


peal for Inclusion of reporter’s tran¬ 
script in a record will not be grant¬ 
ed. 

U.S.—Springer v. Best, C.A.Cal., 266 
F.2d 848. 

Befault excused 

Where plaintiff after Judgment 
served notice designating limited 
portions of record to be submitted on 
appeal, but defendants’ attorney, who 
practiced alone and had left on ex¬ 
tended trip, was unable to file coun¬ 
ter designation within ten-day period 
required by Federal Rules, but im¬ 
mediately on return moved to include 
counter designations without which 
record would be Incomplete, defend¬ 
ants would be relieved of default and 
counter designation would be allowed. 
U.S.—Burnham v. Louis Meyers & 
Son, D.C.N.Y., 8 F.R.D. 821. 
XTeossslty or materiality of portions 
designated 

Where appellant’s first point was 
that court should have directed a 
verdict at conclusion of plaintiff's 
case, but appellant designated for 
printing only small segments of the 
testimony which were insufficient for 
presentation of his point, appellant 
could not complain if appellee caused 
portions of record to be printed 
which later proved to be unneces¬ 
sary: but, even though appellant 
falls to designate for printing suffi¬ 
cient part of record for presentation 
of his points, appellee is not entirely 
relieved of duty of shortening print¬ 
ed record, and he should see that ob¬ 
viously Immaterial portions are omit¬ 
ted. 

D.C.—Blake v. Trainer, 148 F.2d 10, 
79 U.S.App,D.C. 860. 

63. U.S.—U. S. V. Brodbeck, C,C.A. 
Pa., 139 F.2d 916. 

Sonken-Galamba v. Atchison, T. 
& S. F. Ry. Co., D.C.MO., 36 F.Supp. 
909. 


In re Joshua Hendy Iron Works, 
B.C.Cal., 2 F.R.D. 244. 

64. U.S.—Sonken-Galamba v. Atchi¬ 
son, T. & S. F. Ry. Co., D.C.Mo., 3& 
F.Supp. 909. 

Purposes of two copies 
One of the copies so filed is for the 
use of other parties and for use in 
the appellate court in printing the 
record. The second of the two copies 
becomes a permanent ‘‘record’’ in the 
district court. 

U.S.—Sonken-Galamba V. Atchison, 

T. & S, F. Ry. Co., supra. 

6B. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 P.2d 721. 

66. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., supra. 

66.5 U.S.—U. S. V. Brodbeck, C.C.A. 
Pa., 139 F.2d 916. 

In re Sullivan, D.C.N.Y., 2 F.R.D. 
238. 

66.10 U.S.—-U. S. V. Brodbeck, C.C. 
A.Pa., 139 F.2d 916. 

Sxolnsioa of items from record held 
error 

Where there was no difference be¬ 
tween parties to appeal as to wheth¬ 
er certain items in their records tru¬ 
ly disclosed what occurred in the dis¬ 
trict court and the ruling was obvi¬ 
ously on the ground that such item a 
comprised interlocutory rulings not 
appealable and that since demand for 
Jury trial had not been renewed, the 
demand had been waived, action of 
the district court in excluding such 
items from the record on appeal waa 
error. 

D.C.—Belt V. Holton, 197 P.2d 679, 90- 

U. S.App.D.a 148. 

66.15 D.C.—Belt v. Holton, supra. 
Coats on appeals generally see Fed¬ 
eral Civil Procedure 88 1292-1294. 
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Duty to abbreviate record on appeal. Rule 75 of 
the Federal Rules of Civil Procedure, 28 U,S.C.A., 
and particularly Rule 75 (e), requiring the record 
to be abbreviated, and court rules implementing it, 
were drawn to save useless costs and to bring a 
record on appeal within the compass of its real 
issues instead of permitting it to sprawl extrava¬ 
gantly ;6®*20 and the court of appeals may of its own 
motion enforce these rules.66.2B Moreover, lawyers 
owe an obligation to their clients, the courts, and 
their adversaries to use every reasonable endeavor 
to comply with Rule 75 and the court rules ;66.30 
and counsel for both sides should cooperate to omit 
from the printed record all matter not bearing on 
the points presented on appeal,66 85 and the use of 
asterisks to indicate omissions in the record is en- 

couraged.66.40 

Counsel need not, through fear of a fatal omission, 
overload the printed record needlessly,66.45 since 
the court of appeals has authority to have the record 
supplemented, as discussed below in this section, and, 
at least in some circuits, will consider matters con¬ 
tained in the record brought up even though not 
printed, as discussed infra § 295(12). On the other 
hand, counsel should not go to the other extreme of 
bringing up and printing a skeleton record.66.60 
Where possible, counsel should, by concerted action 
with their adversaries, abbreviate the record by 
agreement ;66.55 and where it is not possible to 
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agfree, counsel, charged with designating and print¬ 
ing the record, should use common sense and judg¬ 
ment in doing so.66.60 

Under former Equity Rules, Substantially the 
same practice obtained under the former Equity 
Rules, Rule 75, which required appellant to file with 
the clerk of the court from which the appeal was 
taken a prsecipe indicating the portions of the record 
to be incorporated in the transcript on appeal,6^ 
and it was the duty of the clerk to follow the 
praecipe as to the portions of the papers and pro¬ 
ceedings to be returned.68 If a praecipe was not 
filed, it was the clerk’s duty to make out and certify 
a complete transcript of everything necessary to the 
hearing in the appellate court,6® and, if he was in 
doubt as to what papers were required, he could 
properly demand a praecipe from appellant.*^® 

Statement of points relied on. Under the Federal 
Rules of Civil Procedure, Rule 75 (d), if appellant 
does not designate the complete record and all 
the proceedings and evidence in the case, he must 
serve with his designation a concise statement of the 
points on which he intends to rely on the appeal 
otherwise no question is raised for review.'^2 

Scope and sufficiency of transcript or record. The 
transcript must contain all the matters and proceed¬ 
ings necessary to a determination of the questions in¬ 
volved in the appeal,*^ 6 and should not include mat- 


66J20 U.S.—^Phillips Petroleum Co. 
V. Williams, C.C.A.Tex., 1B9 F.2d 
1011 . 

ParpoBs of court rtUe 

Purpose of rule of court of appeals 
governing printing of record is to 
enable parties to protect themselves 
if they will against the liberality of 
federal rule governing record on ap¬ 
peal, as to expense of printing. 

U.S.—Knutson v. Metallic Slab Form 
Co., C.C.A.Tex., 182 F.2d 231. 

66.25 U.S.—Knutson v. Metallic Slab 
Form Co., supra. 

66.30 U.S.—^Phillips Petroleum Co. v. 

Williams, C.C.A.Tex., 169 F.2d 1011. 
66.35 D.C.—Blake v. Trainer, 148 F. 

2d 10, 79 U.S.APP.D.C. 360. 

66.40 D.C.—Blake v. Trainer, su¬ 
pra. 

66.45 U.S.—Phillips Petroleum Co. v. 

Williams. C.C.A.Tex.. 1B9 F.2d 1011. 
66.50 U.S.—^Phillips Petroleum Co. v. 
Williams, supra. 

66.55 U.S.—^Phillips Petroleum Co. v. 

Williams, supra. 

66.60 U.S.—^Phillips Petroleum Co. v. 
Williams, supra. 

67. U.S.—Greene v. Hulse, C.C.A., 83 
F.2d 121—^Wade V. Deach, C.C.A.Qa.. 
2 F.2d 367. 


Teller v. U. S., Colo., Ill F. 119, 
49 C.C.A. 263. 

One statement 

Faulty Rules, rule 75, prescribed 
the procedure for drawing onto the 
record a condensed statement of the 
trial proceedings, and contemplated 
one statement only. 

U.S.—First Nat. Bank v. Bonner, C.C. 
A.Okl., 74 F.2d 139. 

68. U.S.—Teller v. U. S., Colo., Ill 
F. 119, 49 C.C.A. 263. 

69. U.S.—Teller v. U. S., supra. 

70. U.S.—Burnham v. North Chica¬ 
go St. R. Co., Ill., 87 P. 168, 30 C.C. 
A. 694. 

71. Necessity and sufflciency of 
statement of points or errors see 
Infra 85 296(l)-296(4). 

72. Effect of failure to serve suffi¬ 
cient statement of points see infra 
I 296(2). 

78. U.S.—^Roberts v. National Sav. 
Life Ins. Co., C.C.A.Ark., 75 F.2d 
530—^Eteenpaln Co-op. Soc. v. Llll- 
back, C.C.A.Mass., 18 F.2d 912. 

In re Friedman, N.T., 161 F. 260, 
88 C.C.A. 306—Rodgers v. U. S., Pa., 
1B2 F. 426, 81 C.C.A. 568—Cunning¬ 
ham V. German Ins. Bank, Ky„ 103 
F. 932, 48 C.C.A. 877. 
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A transoxipt is snlllolsat if its con¬ 
tents show Jurisdiction and as much 
of the record as is necessary for the 
consideration of the questions pre¬ 
sented for determination. 

U.S.—Kaw Valley Drainage Dist. of 
Wyandotte County v. Union Pac. 
R. Co., Kan., 168 F. 836, 90 C.C.A. 
320. 

4 C.J. p 426 note 84 [a]. 

**8hort record” 

Whore a so-called short record pre¬ 
sents all the facts on which the dis¬ 
trict court acted in granting a mo¬ 
tion to dismiss a complaint, it is 
sufficient to permit of review of the 
Judgment entered, even though it is 
a short record. 

U.S.—Karl Kiefer Mach. Co. v. U. S. 
Bottlers Machinery Co., C.C.A.Ill., 
118 F.2d 366. 

AS dstemiiasd by act of Congress or 
rule of court 

What shall constitute the tran¬ 
script on which a case may be car¬ 
ried to the court of appeals is a mat¬ 
ter regulated by the acts of Con¬ 
gress and the rules and regulations 
of that court, which the court below 
has no power to change, and it can¬ 
not overhaul the record, after final 
determination, without the consent 
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ters which are not necessary to a clear understand¬ 
ing of the case'^4 or be encumbered with useless 
repetitions and irrelevant matter.*^5 Subject to 
these qualifications, if necessary for purposes of 
review, it is the duty of appellant to furnish the re¬ 
viewing court with a full and complete transcript 
of the whole record of the court below,*^6 including 
copies of the material pleadings,*^*^ and of the ver¬ 
dict and the judgment or final order appealed 
from.78 The papers and documents incorporated in 
the transcript of the record on appeal should be 
arranged in chronological orders® 

Original papers. Under the Federal Rules of 
Civil Procedure, Rule 75 (i), whenever the district 
court is of the opinion that original papers or ex¬ 
hibits should be inspected by the appellate court or 
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sent to such court in lieu of copies, it may make 
such order therefor as it may deem proper.s® 

Under Rule 75 (o) of the Federal Rules of Civil 
Procedure, when a court of appeals provides by its 
rules of court for the hearing of appeals on the orig¬ 
inal papers, the clerk of the district court must 
transmit them to the appellate court in lieu of copies, 
and they are part of the record on appeal. 80.6 

Supplemental record. Under or apart from the 
Federal Rules of Civil Procedure, Rule 75 (h), if 
any material matter is omitted from the record by 
error or mistake or is misstated therein, the court of 
appeals, on a proper suggestion or of its own mo¬ 
tion, may, if necessary, direct that a supplemental 
record be certified by the clerk of the district court.®^ 


of appellee for the convenience of ap¬ 
pellant or to save him expense. 
U.S.—Smith V. McIntyre, C.C.Ohio, 
84 F. 721. 

74. U.S.—Cunningham v. German 
Ins. Bank, Ky., 103 F. 932, 43 CC. 
A. 377—Tuttle v. Claflln, N.Y.. 88 
F. 122, 31 C.C.A. 419. 

Orders eztendlnflr time to file reo- 
ord and statement of points should 
not be printed. 

D.C.—Blake v. Trainer, 148 F.2d 10, 79 
U.S.APP.D.C. 360. 

Farts of deposltloiis not called for 
by either party. 

U.S.—Blanks v. Klein, Miss., 49 F. 1, 
1 C.C.A. 264. 

7B. U.S.—Burnham v. North Chicago 
St. R. Co., Ill., 87 F. 168, 30 C.C.A. 
694. 

Oolloqny, comment, and Irrelevant 
dlsoonrees 

That part of defendant’s designa¬ 
tions as “additional portions of the 
record’* on appeal which contained 
pages of "colloquy between court and 
counsel, comment and irrelevant dis¬ 
courses” would not be added to rec¬ 
ord on appeal. 

U.S.—Jerome v. Twentieth Century- 
Fox Film Corp., D.C.N.Y., 7 F.R.D. 
190, affirmed, C.C.A., 165 F.2d 784. 

78. U.S.—Sublette v. Servel, C.C.A. 
Ark., 124 F.2d 516. 

Dalton V. Moore, Alaska, 141 F. 
811, 72 C.C.A. 459, certiorari de¬ 
nied 26 S.Ct. 757, 200 U.S. 619, 60 
L.Ed. 623—Teller v. U. S., Colo., 
Ill P. 119, 49 C.C.A. 263. 

77. U.S.—^U. S. V. Gilbertson, C.C.A. 
Wis.. Ill P.2d 978. 

Gregory v. Pike, Mass., 64 P. 
415, 12 C.C.A. 202. 

m case of cross appeal, the tran¬ 
script, for use of both appeals, 
should include the cross bill and the 
proceedings and proofs thereon, al¬ 
though the party filing the cross bill 
was dismissed as a defendant in the 
original bill and is no^ named as ap¬ 


pellee in the appeal of the original 
complainant. 

U.S.—Gregory v. Pike, supra. 

A rejected pleading in an equity 
case under former practice could not 
be made a part of the record by a 
bill of exceptions, but the clerk could 
be directed to certify a copy of the 
rejected pleading with the transcript. 
U.S.—Southern Bldg., & Loan Ass’n 
V. Carey, C.C.Tenn., 117 F. 325. af¬ 
firmed 128 P. 1022, 62 C.C.A. 684. 

78. U.S.—Mackay v. Pox, Alaska, 121 
P. 487, 57 C.C.A. 439. 

4 C.J. p 435 note 70 [c] (1). 

79. U.S.—Eteenpain Co-op. Soc. v. 
Lillback, C.C.A.Mass., 18 F.2d 912. 

80. Practice under court rules 

(1) Appellate court rules, requir¬ 
ing the record to contain all neces¬ 
sary papers and exhibits, apply only 
to printed or written documents, and, 
where it is impo.ssible to reproduce 
such papers without great incon¬ 
venience, they can by a proper order 
be sent up in the original. 

U.S,—Stephenson v. National Bank 
of Winter Haven, C.C.A.Pla., 39 P. 
2d 16—Krauss Bros. Lumber Co. v. 
Mellon, C.C.A.Ala., 18 P.2d 369, re¬ 
versed on other grounds 48 S.Ct. 
358, 276 U.S. 386, 72 L.Ed. 620, 
amended on other grounds 48 S.Ct. 
627, 72 L.Ed. 1018, and conformed 
to, C.C.A., 30 P.2d 901, certiorari de¬ 
nied 49 S.Ct. 613, 279 U.S. 872, 73 
L.Ed. 1008. 

(2) Such an order does not dis¬ 
pense with requirement that the pa¬ 
pers be copied In record, and a rec¬ 
ord merely referring to documents, 
filed in evidence or for identifica¬ 
tion, but not printed in record or or¬ 
dered sent up in original, violates 
such rules. 

U.S.—Stephenson v. National Bank of 
Winter Haven, C.C.A.Pla., 39 F.2d 
16. 

(3) Judge is not authorized to 
make an order incorporating original 
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papers Introduced in evidence in the 
record. Instead of copies, merely for 
the purpose of saving expense to the 
parties, nor unless in his opinion an 
iiKspectlon by the appellate court of 
the originals, as distinguished from 
authenticated copies, is either nece.s- 
sary or will be useful or aidful in the 
determination of the appeal. 

U.S.—Dowaglac Mfg. Co. v. Brennan 
& Co., C.C.Ky., 156 P. 213, 

80.5 U.S.—McAfoos V. Canadian Pac. 
Steamships, Limited, C.A.N.Y., 243 
P.2d 270, certiorari denied 78 S.Ct. 
32, 355 U.S. 823, 2 L.Ed.2d 39. 

81. U.S.—Gunther v. E. I. Du Pont 
De Nemours Co., C.A.W.Va., 256 
F.2d 710—Bull on v. De Brettevllle. 
C.A.Cal., 239 F.2d 824, certiorari de¬ 
nied Treasure Co. v. Bullen, 77 S. 
Ct. 825, 353 U.S. 947, 1 L.Ed.2d 856 
—Phillips Petroleum Co. v. Wil¬ 
liams. C.C.A.Tex., 169 F.2d 1011— 
McLean v. Federal Land Bank of 
Omaha, C.C.A.Iowa, 130 F.2d 123— 
Drybrough v. Ware, C.C.A.Ky., Ill 
F.2d 548. 

Amending and correcting defects and 
omissions generally see infra § 295 
(16). 

Purpose of Federal Buie relating 
to supplementing of record on appeal 
was to provide a simple method of 
adding to record on appeal any mat¬ 
ter properly a part thereof which 
had been omitted therefrom by error 
or accident and to permit such addi¬ 
tions even after the record had been 
transmitted to the appellate court; 
but the Rule was not intended to per¬ 
mit addition of matter not before 
district court when order appealed 
from was entered. 

U.S.—Dempsey v. Guaranty Trust Co. 
of New York. C.C.A.Ill., 131 F.2d 
103, certiorari denied 63 S.Ct. 761, 
318 U.S. 769, 87 L.Ed. 1139. 

Supplsmsat to ineluds omitted pro. 

oeediugs of state probate court 
U.S.—McLean v. Federal Land Bank 
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Transcripts on separate appeals and cross appeals. 
Under the Federal Rules of Civil Procedure, 28 U. 
S.C.A., Rule 75 (k), where more than one appeal is 
taken to the same court from the same judgment, a 
single record on appeal should be prepared contain¬ 
ing all the matter designated or agreed on by the 
parties, without duplication ;82 and, even under the 
former practice, the record settled on a former 
appeal could be made a part of the record and used 
on a second appeal in the same case, without a re¬ 
statement of the case.*3 Qn a consolidated appeal 
from several judgments, a transcript containing only 
one of such judgments has been held erroneous 
where it violates a rule of court.^^ Where a cause 
has been remanded by the appellate court for a new 
trial, and an appeal is taken from the judgment or 
decree rendered at such new trial, the transcript of 


the record need contain only that part of the pro¬ 
ceedings which has taken place subsequent to the 
remandment of the cause.®5 

§ 295(11). Authentication and Certification 

In order to be considered by the court of appeals, tha 
transcript of the record must be authenticated or certi¬ 
fied, usually by the Judge of the trial court, in the man¬ 
ner and form required by statute or rule of court. 

The transcript of the record on appeal, and mat¬ 
ters contained therein, must, as a general rule, be 
properly authenticated or certified; otherwise it 
cannot be considered by the court of appeals,®® even 
though it is supported by the affidavit of counsel,®®*® 
or the judgment will be affirmed.®^ 

This authentication or certification applies to evi¬ 
dence made a part of the record,®® and to papers 


of Omaha, C.C.A.Iowa, 130 F.2d 
123. 

Motion for supplsmental record de¬ 
nied 

Appt'llants’ motion for supplemen¬ 
tal and corrected record, occasioned 
by a statement In appellees’ brief 
to the effect that it was appellants’ 
duty to support appellants’ motion 
for a determination of appellants’ 
rigrhts under Issues framed by the 
pleading's by evidence and to Incor¬ 
porate such evidence In the tran¬ 
script, would be denied, where there 
was no contention by either side that 
such evidence had been Introduced. 
TI.S.—Speer v. Rural Special School 
Dist. No. BO of Norphlet, Union 
County, CCA.Ark., 100 P.2d 202. 
Supplementary transcript of omit¬ 
ted evidence, under Equity Rules, 
Rule 75. 

U.S.—Williamson v. Chicago Mill & 
Lumber Corporation, C.C.A.Ark., 59 
P.2d 918. 

Document admitted in evidence 

Appellant’s de.signation of tran¬ 
script of proceedings covered docu¬ 
ment admitted in evidence but not 
made a part of the record, and record 
was Incomplete without supplemental 
transcript which was properly trans¬ 
mitted to court of appeals on appel¬ 
lee’s petition. 

U.S.—Hastings v. Reynolds Metals 
Co.. C.C.A.I11., 165 F.2d 484. 

82 . U.S.—Miller v. U. S., C.C.A.Ill., 
117 F.2d 256, certiorari denied 61 
S.Ct. 1114. 813 U.S. 591. 85 L.Ed. 
1545. 

Permitting record to stand after re- 
designation of contents 

Where court of appeals, on plain¬ 
tiff’s appeal, reversed judgment dis¬ 
missing the suit after vacation of 
judgment for plaintiff, and the gov¬ 
ernment then continued with its ap¬ 
peal from original judgment for 
plaintiff, court permitted the printed 
record presented in plaintiff’s appeal 


to stand as a record on government’s 
appeal, after redcsignation of its con¬ 
tents and certification by clerk of dis¬ 
trict court. 

U.S.—Miller v. U. S.. supra. 

83. U.S.—Stennick v. Jones, C.C.A. 
Or., 282 F. 161. 

Record certified by trial judge in 

connection with appeal by defend¬ 
ants as against whom bill was dis¬ 
missed could be considered on plain¬ 
tiff’s appeal. 

U.S.—^Aberly v. Craven County, N. C., 
C.C.A.N.C., 70 F.2d 52. 

Court of appeals could not make its 
own record for the hearing of a case 
on appeal by authorizing the with¬ 
drawal from its files of the record on 
a former appeal, and permitting It to 
be reflled as a part of the record on 
a subsequent appeal in the same case. 
U.S.—Merriman v. Chicago, D. & V. 
R. Co., HI.. 120 P. 240, 56 C.C.A. 536. 

84. U.S.—Gutierrez v. Longpre, C.C. 
A.Puerto Rico, 84 F.2d 43. 

85. U.S.—Nashua & L. R. Corp. v. 
Boston & L. R. Corp., Mass., 61 P. 
237, 9 C.C.A. 468. 

86. U.S.—Lemley v. Christophersen, 
C.CA.Fla., 150 F.2d 291—Mayfield 
v. .^tna Life Ins. Co., C.C.A.Tex., 
100 F.2d 199—^Anderson v. Odisho. 
C.C.A.Cal., 90 F.2d 299, certiorari 
denied 68 S.Ct. 48, 302 U.S. 687, 82 
L.Ed. 630, rehearing denied 58 S.Ct. 
137, 302 U.S. 776, 82 L.Ed. 601— 
Barton v. Automobile Ins. Co. of 
Hartford, Conn., C.C.A.Mass., 63 F. 
2d 631, certiorari denied 53 S.Ct. 
786, 289 U.S. 755, 77 L.Ed. 1499— 
North River Ins, Co. of New York 
V. Guaranty State Bank of Far- 
well, C.C.A.Tex., 30 P.2d 881. 
Former Squity Bulesi Rules 75 (b), 

77, requiring authentication of record 
were enforced with strictness neces¬ 
sary to effectuate their essential pur¬ 
pose. 

U.S.—Kelly v. U. S.. Wash., 57 S.Ct. I 
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335, 300 U.S. 50. 81 L.Ed. 507, cer- 
tiorari denied 58 S.Ct. 64, 302 U.S. 
730, 82 L.Ed. 564. 

Holland Banking Co. v. Continen¬ 
tal Nat. Bank of Jackson County, 
Kansas City, Mo., D.C.Mo., 9 P. 
Supp. 988. 

Authentication or oertifioation of bill 
of ezoeptious under former prac¬ 
tice 

(1) In general. 

U.S.—H. M. Byllesby & Co. v. Welch, 
C.C.A.MO., 82 P.2d 539—Barton v. 
Automobile Ins, Co. of Hartford, 
Conn., C.C.A.Mass., 63 F.2d 631, cer¬ 
tiorari denied 53 S.Ct. 786, 289 U.S. 
765, 77 L.Ed. 1499—McCuIng v. 
Bovay, C.C.A.Ark., 60 F.2d 375— 
Osborn v. U. S., C.C.A.N.C., 50 P. 
2d 712—Goetzinger v. Woodley, C. 
C.A.N.C., 17 P.2d 83. 

Chicago Great Western R. Co. v. 
Le Valley, Iowa, 233 P. 384, 147 C. 
C.A. 320—Brown v. Cumberland 
Tel. & Tel. Co., La., 221 P. 261, 137 
C.C.A. 206—Bunker Hill & S. Min. & 
C. Co. V. Oberder, Idaho, 79 F. 726, 
25 C.C.A. 171. 

4 C.J. p 441 note 84. 

(2) However, the failure of the 
trial Judge to certify that the bill of 
exceptions contained all the evidence 
in the case might not, under the cir¬ 
cumstances, render the bill Insufil- 
cient. 

D.C.—Taylor v. Maddux, Marshall 4k 
Co., 4 F.2d 447, 66 App.D.C. 254. 

86A U.S.—Lemley v. Chrlstopher- 
sen, C.C.A.Fla., 160 P.2d 291. 

87 . U.S.—Barton v. Automobile Ins. 
Co. of Hartford, Conn., C.C.A.Mass., 
63 F.2d 631, certiorari denied 53 
S.Ct. 786, 289 U.S. 765, 77 L.Ed. 
1499. 

88. U.S.—^Trust Co. of Plordia v, 
Gault, C.C.A.Fla., 69 P.2d 133. 

Brown v. Cumberland Telegraph 
& Telephone Co., La., 221 F. 261, 
137 C.C.A. 206. 
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included in, referred to, or annexed to the tran- 

script.®® 

The authentication or certification usually should 
be made by the trial judge,®® and not by the stenog¬ 
rapher who reported the case,®! except that a ste¬ 
nographer, who has been properly appointed or 
agreed on, may certify to the correctness of his 
transcript.® 2 

The authentication or certification must, in form 
and substance, be in conformity with the require¬ 
ments of the applicable statute or rule of court,®® 
such as that the certificate should affirm that the 
transcript contains a full, true, and complete copy 
of all of the proceedings,®^ although it is not nec¬ 
essary that the certificate should be framed in the 
exact language of the statute or rule.®® 
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§ 295(12). Printing of Record 

While such rules of court may be waived by the 
appellees, the part of the record to be printed, the man¬ 
ner of printing, and the eupervislon thereof, are general¬ 
ly controlled by the rules of the court to which the ap¬ 
peal is taken; but the type, paper, and dimensions of 
the printed matter must conform to the rules of the Su¬ 
preme Court relating to records on appeal. 

While it has been held that the rules of the court 
of appeals as to the printing of the record on appeal 
may be waived by appellees,®®*®® in general, under 
Rule 75 {1) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., the rules of the court of appeals 
to which the appeal is taken govern as to what part 
of the record shall be printed®® and the manner of 
the printing, and supervision thereof ;®7 but, by the 
express provision of Rule 75 (/), the type, paper, 
and dimensions of the printed matter in the court 


Tsstimoay taksa ia opsa oonrt, un¬ 
der former Equity Rules, rules 46, 
75, could not become certiflable part 
of record otherwise than by authenti¬ 
cation and filing under order of Judge 
who heard it, notwithstanding order 
allowing appeal provided that certi¬ 
fied copy of record, testimony in hsec 
verba, and other matters should be 
transmitted to court of appeals. 

U.S.—Trust Co. of Florida v. Gault, 
C.C.A.Fla., 69 F.2d 133. 

89. U.S.—Grand County v. King, 
Colo., 67 F. 945, 14 C.C.A. 421. 

90. U.S.—Lemley v. Christophersen, 
C.C.A.Fla., 150 F.2d 291—Trust Co. 
of Florida v. Gault, C.C.A.Fla., 69 
F.2d 133—^McCulng v. Bovay, C.C.A. 
Ark., 60 F.2d 376—North River Ins. 
Co. of New York v. Guaranty State 
Bank of Farwell, C.C.A.Tex., 30 
F.2d 881. 

trader Federal Bales of Civil Fro- 
oedare, Bale 75 (g), 28 U.S.C.A., the 
transcript of the record, for the ap¬ 
pellate court, is under the hand of 
the clerk of the district court and the 
seal of that court. 

U.S.—Sublette v. Servel, C.C.A.Ark., 
124 F.2d 616. 

Certilloatloa by clerk of ooart beld 
proper 

U.S.-—U. S. v. Hayes, C.C.A.Okl., 20 
F.2d 873, certiorari denied River¬ 
side Oil & Refining Co. v. Cimarron 
River Oil Co., 48 S.Ct. 116, 276 U. 

S. 652, 72 L.Ed. 421, U. S. v. Cimar¬ 
ron River Oil Co., 48 S.Ct. 116, 276 
U.S. 655, 72 L.Ed. 423, and U. S. v. 
Hayes. 48 S.Ct. 116, 275 U.S. 656. 
72 L.Ed. 423. 

91. U.S.—Trust Co. of Florida v. 
Gault. C.C.A.Fla., 69 F.2d 133. 

Copper River & N. W. Ry. Co. v. 
Reeder, Alaska, 211 F. 280, 127 C.C. 
A. 648. 


92. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 F.2d 721. 

93. U.S.—Pennsylvania Co. for Ins. 
on Lives and Granting Annuities v. 
Jacksonville, T. & K. W. R. Co.. 
Fla., 66 F. 131, 6 C.C.A. 63. 

94. U.S.—Ruby v. Atkinson, Tex., 93 
F. 577, 36 C.C.A. 458—Meyer v. 
Mansur & Tebbetts Impl. Co., Tex., 
86 F. 874, 29 C.C.A. 466—Penn.syl- 
vania Co. for Ins. on Lives and 
Granting Annuities v. Jacksonville, 

T. & K. W. R, Co., Fla., 66 F. 131, 
5 C.C.A. 63. 

Xf oertlfloate falls to reoita that 
transcript is complete or shows by its 
recitals that it is incomplete, the cer¬ 
tificate is insufficient. 

U.S.—Meyer v. Mansur & Tebbetts 
Impl. Co., Tex., 85 F. 874, 29 C.C.A. 
466. 

Cartifloata to bill of axoaptlona nadar 
former practioa 

U.S.—Roberta v. National Sav. Life 
Ins. Co., C.C.A.Ark., 75 F.2d 630— 
Baldwin v. Myers, C.C.A.Ark., 76 F. 
2d 629—^U. S. V. Densmore, C.C.A. 
Cal., 68 F.2d 748, certiorari denied 
Densmore v. U. S.. 63 S.Ct. 24, 287 

U. S. 698, 77 L.Ed. 521. 

First Nat. Bank of Council Bluffs, 
Iowa V. Moore, Wash., 148 F. 963, 
78 C.C.A. 681—Gulf, C. & S. F. R. 
Co. V. Washington, Ind.Terr., 49 F. 
347, 1 C.C.A. 286. 

96. U.S.—^Maryland Casualty Co. v. 
Beebe, C.C.A.Utah, 64 P.2d 743. 
Jacksonville, T. & K. W. R. Co. 

V. American Constr. Co., Fla., 67 F. 
66, 6 C.C.A. 249—^Pennsylvania Co. 
for Ins. on Lives and Granting An¬ 
nuities V. Jacksonville, T. & K. W. 
R. Co., Fla., 65 F. 131, 5 C.C.A. 63. 

95.50 U.S.—^De Lourett v. Kerlin, 
C.A.Tex., 182 F.2d 760. 
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96. U.S.—Knutson v. Metallic Slab 
Form Co., C.C.A.Tex., 132 F.2d 231. 

Westmoreland Asbestos Co. v. 
Johns-Manville Corporation, D.C.N. 
T., 1 F.R.D. 249. 

District court caimot intervene in 
dispute between parties as to matter 
to be printed. 

U.S.—^Westmoreland Asbestos Co. v. 
Johns-Manville Corporation, supra. 

Parties oonld not abrogate role of 
circuit court of appeals as to what 
should be printed in record in that 
court. 

U.S.—Cherry-Burrell Corporation v. 
Dairy & Creamery Equipment Co., 
C.C.A.Mo., 76 F.2d 60. 

97. Former practice 

(1) Under Act Fob. 18, 1911 c 47 8 
1, which has been modified by Fed¬ 
eral Rules of Civil Procedure, Rule 
76(1), appellant was entitled to have 
the record printed and was not 
obliged to let the clerk of court have 
it printed or supervise the printing of 
it; and a rule of court committing 
the supervision of the printing to the 
clerk of court could not be enforced 
where it ran counter to the statute. 
U.S.—In re King, C.C.A.Ala., 73 F.2d 

176. 

(2) This statute did not affect the 
power of the Supreme Court to regu¬ 
late a district court as to the manner 
of making up and printing the record 
on an appeal to a circuit court of ap¬ 
peals. 

U.S.—Barber Asphalt Paving Co. v. 
Standard Asphalt & Rubber Co., 
Ill., 48 S.Ct. 183, 276 U.S. 372, 72 L. 
Ed. 818. 

(8) Appellant's statement should 
be printed as supplemental tran¬ 
script. 

U.S.—Sommer v. Rotary Lift Co., C.C. 
A.Cal., 66 F.2d 809. 
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of appeals must conform to the rules of the supreme 
court relating to records on appeal to that court.^® 

A question as to whether all matter transmitted 
to the appellate court is to be printed is for that 
court to decide;®® and while, in some circuits, the 
court of appeals will consider matters contained 
in the record brought up even though not printed,®®-® 
ordinarily a part of the record which has not been 
printed, as required by rule of court, should not be 
considered by the appellate court,i although the 
court may consider it, under special circumstances.^ 
Accordingly, a failure to comply with the require¬ 
ment as to the printing of the record will not nec¬ 
essarily entail the dismissal of the appeal without re¬ 
gard to the merits of the controversy.® 

While in some circuits the printing of a record 
is dispensed with altogether, counsel being required 
to print in their briefs such parts of the record 
as they think appropriate, in others this rule has 
been deliberately rejected, it being required that the 
record on which the court of appeals is to deter¬ 
mine the case be printed in composite form.®-® 

The scope and sufficiency of a transcript or record 
generally and the duty of counsel to abbreviate the 
record are discussed supra § 295(10). 


How the cost of printing the record on appeal is 
to be borne by, or apportioned among, the parties is 
discussed in Federal Civil Procedure §§ 1292, 1293. 

Additional time will not be granted appellant to 
comply with the requirement, as to printing where it 
appears that nothing would be gained by him except 
delay.^ 

§ 295(13). Transmission and Filing of Rec¬ 
ord 

While the record on appeal la required to be filed In 
the appellate court within forty daya from the date of the 
filing of notice of appeal, an extenalon of time may be 
granted, within limitationa, by the diatrict court, or by 
the court of appeala. 

In accordance with the provisions of Rule 73 (g) 
of the Federal Rules of Civil Procedure, 28 U.S. 
C.A., the record on appeal must be filed with the 
appellate court within forty days from the date of 
the filing of notice of appeal,® and not from the 
final date on which appellant could have given no¬ 
tice of appeal.® 

Extension of time by district court. The dis¬ 
trict court, under Rule 73 (g), may, in its discre¬ 
tion and with or without motion or notice, extend 


98. ronner practice 

Act Feb. 13, 1911 c 47, 9 1. requir¬ 
ing printed transcript on appeal to 
circuit court of appeals In conformity 
with Supreme Court rules applied to 
every kind of action or suit where 
such review was sought. 

U.S.—Hursh V. Kllllts, C.CA.Cal., 68 
P.2d 903, certiorari denied 63 S.Ct. 
89, 287 U.S. 640, 77 L.Ed. 654. 

99. U.S.—Treasure Imports v. Hen¬ 
ry Amdur & Sons, C.C.A.N.Y., 127 
F.2d 3. 

99.5 U.S.—Phillips Petroleum Co. v. 
Williams, C.C.A.Tex., 159 F.2d 1011. 

1. U.S.—Sampsell v. Anches, C.C.A. 
Wash., 108 F.2d 946. 

Exhibits, although a part of the 
record in the circuit court of ap¬ 
peals, should not be considered by 
that court where they were not print¬ 
ed in accordance with that court’s 
rules providing that If not printed 
exhibits should not be considered. 
U.S.—Sampsell v. Anches, supra. 

8. U.S.—Sampsell v. Anches, supra. 
Matter of discretioa 

Where parties to appeal transmit 
as physical exhibits matters capable 
of reproduction In printed record, 
failure to include such in printed 
record or to obtain order suspending 
rule as to printing makes them no 
part of record which reviewing court 
is compelled to consider, but it is 
matter of pure discretion whether 
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court will consider such unprinted, 
although transmitted, matters. 

U.S.—Cherry-Burrell Corporation v. 
Dairy & Creamery Equipment Co., 
C.C.A.Mo., 76 F.2d 60. 

3, U.S.—Suzuki V. Higgins, Mont., 

187 F. 603, 109 C.C.A. 433—Matsu- 
mura v. Higgins, Mont., 187 F. 601, 
109 C.C.A. 431. 

4 C.J. p 468 note 91 [c] (1). 

AppeUaats* faUure to print supple¬ 
mental transoripts sent up by appel¬ 
lee does not entitled appellee to dis¬ 
missal of appeal, where no question 
of sufficiency of evidence has been 
properly raised and proceedings as 
printed by appellants do not warrant 
a reversal. 

U.S.—Baten v. Kirby Lumber Corpo¬ 
ration, C.C.A,Tex., 103 F.2d 272. 
Where there is no apparent merit 
in appeal to warrant waiving the 
rule of court requiring printing of 
the record, appellee’s motion to dis¬ 
miss the appeal may be sustained. 
U.S.—Richardson v. Metropolitan 

Life Ins. Co., C.CJV.La., 109 P.2d 
339, dismissing appeal, D.C., Met¬ 
ropolitan Life Ins. Co. v. Richard¬ 
son, 27 F.Supp. 791. 

3.5 Seasons for tliis rule are that it 
is more convenient than searching 
through the briefs of the parties for 
the portions of the record each thinks 
is important, and because it produces 
a continuous and connected record in¬ 
volving less printing in the end than 
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if each counsel prints the parts he 
wants in his own brief. 

U.S.—Phillips Petroleum Co. v. Wil¬ 
liams, C.C.A.Tex., 169 P.2d 1011. 

4. U.S.—Suzuki V. Higgins, Mont., 
187 F. 603, 109 C.C.A. 433—Matsu- 
mura v. Higgins, Mont., 187 F. 601, 
109 C.C.A. 431. 

5. U.S.—U. S. V. Lathrop, C.A.9. 199 
F.2d 964—U. S. v. Tamotsu Fiijisa- 
kl, C.A.HawaiI, 198 P.2d 747—Fong 
V. James W. Glover, Limited. C.A. 
Hawaii, 197 F.2d 710—Arllne v. 
Brown, C.A.Fla., 190 F.2d 180— 
In re Plankinton Bldg. Co., C.C.A. 
Minn., 133 F.2d 900. 

Hicks V. De Bardeleben Coal 
Corp., D.C.La., 92 F.Supp. 289. 

Bluford V. Canada, D.C.Mo., 1 F 
R.D. 667. 

“Date,” In rule that record on ap¬ 
peal shall be filed with appellate 
court within forty days from date of 
notice of appeal, does not refer to 
date line in such notice, but to date 
or time when notice was filed. 

U.S.—In re Guanajuato Reduction & 
Mines Co., D.C.N.J., 29 F.Supp. 789. 
Time under former mles 
U.S.—^Farmers’ Sav. Bank of Grimes, 
Iowa, V. Allen, C.C.A.Iowa, 41 F.2d 
208—^Jackson v. Norris, C.C.A.Tex., 
37 F.2d 611, certiorari denied 50 S. 
Ct. 462, 281 U.S. 763, 74 L.Ed. 117L 

6. U.S.—Bluford V. Canada, D.CMo., 
1 F.R.D. 667. 
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the time for filing the record on appeal,*^ provided 
its order for extension is made before the expira¬ 
tion of the period for filing as originally prescribed, 
or as extended by a previous order. ^ However, by 
reason of the general authority conferred by Fed¬ 
eral Rules of Civil Procedure, Rule 6 (b), to en¬ 
large the period of time fixed by the Rules for do¬ 
ing acts required to be done by litigants, the court 
may, on motion after notice to appellee, permit the 
record to be filed after the prescribed or extended 
period, if the failure to file it within such period 
is shown to the satisfaction of the court to be the 
result of excusable neglect.^ 

In no event, however, can the district court ex¬ 


tend the time to a day more than ninety days from 
the date of the first notice of appeal;^® and there¬ 
fore the district court cannot, after the expiration 
of such period, require the clerk or reporter to pre¬ 
pare a transcript and file it with the court of ap- 
peals.^®-5 

Extension of time by court of appeals. Exten¬ 
sion beyond the ninety-day period is within the 
province of the court of appeals where it is in the 
interest of justice to make such an extension, 
the motion for the extension is made within a pre¬ 
vious extension period,^2 and the reasons for the 
extension are manifestly meritorious.^S An ex- 


7 . U.S.—Ainsworth v. Gill Glass & 
Fixture Co., C.C.A.Pa., 104 P.2d 83. 

Hicks V. Be Bardeleben Coal 
Corp., D.C.La., 92 F.Supp. 289. 

Authority of another Judgre to extend 
time 

(1) A judge of another district 
holding court for the resident judge 
may make an order in a case previ¬ 
ously tried by the resident judge ex¬ 
tending the time for filing the record, 
the citation for which had been sign¬ 
ed by the resident judge. 

U.S.—Hall V. McKinnon, Alaska, 193 
F. 672, 113 C,C.A. 440. 

(2) Judge of supreme court of 
Puerto Rico appointed by president 
and authorized to perform all duties 
of regular Judge of United States 
district court for Puerto Rico was 
held authorized, in absence of judge 
of district court, to extend time of | 
filing of transcript of record in court 
of appeals, notwithstanding that he 
was not judge who signed citation as 
required by rule of court of appeals, 
since such rule must yield to act of 
Congress. 

U.S.—Despiau v. U. S. Casualty Co., 
C.C.A.Puerto Rico, 87 P.2d 270. 

(3) Chief Justice of supreme court 
of Puerto Rico having signed cita¬ 
tion of appeal, another justice, even 
though acting chief justice, was un¬ 
authorized under court rule to extend 
time for filing transcript. 

U.S.—Gutierrez v. Longpre, C.C.A. 
Puerto Rico, 84 P.2d 43. 

8 . U.S.-Mutual Benefit Health & 
Accident Ass'n v. Snyder, C.C.A. 
Cal., 109 F.2d 469—Ainsworth v. i 
Gill Glass & Fixture Co., C.C.A. 
Pa., 104 P.2d 83. 

Bluford V. Canada, D.C.Mo., 1 F. 
R.B. 567. 

Bequest for extexsioa of time with¬ 
in which to file record on appeal 
must be made within forty days from 
date of filing notice of appeal, in ab¬ 
sence of previous extension of time, j 
and hence motion for extension forty- 
nine days after filing notice of ap¬ 
peal. although less than forty days | 


after expiration of time originally 
available for filing notice of appeal, 
is too late. 

U.S.—Bluford v. Canada, supra. 
Under former practice or rules 

(1) Same rule as stated in text ap¬ 
plied. 

U.S.—Rills' Heirs v. A. Wilbert's 
Sons Lumber & Shingle Co., C.C. 

A. La., 95 F.2d 289—Gutierrez v. 
Longpre, C.C.A.Puerto Rico, 84 F. 
2d 43. 

West V. Irwin, Ill., 64 F. 419, 4 
C.C.A. 401. 

(2) Extension held valid if applied 
for within the proper period, even 
though not granted until after the 
expiration of such period. 

U.S.—Candal Be Lopez v. Socledad 
Espanola de Auxillo Mutuo y Bene- 
flcencla, C.C.A.Puerto Rico, 46 P.2d 
331. 

9. U.S.—^Ainsworth v. Gill Glass & 
E’ixture Co., C.C.A.Pa., 104 P.2d 83. 

10. U.S.—^Ainsworth v. Gill Glass & 
Fixture Co., supra. 

U. S. ex rel. Sheehan v. Lawes, 

B. C.N.T., 1 F.R.B. 731. 

Former practice, under Cir.Ct.App. 
Rules, Rules 14, 16 of fifth circuit, 
authorizing trial judge to extend 
time for filing an additional sixty 
days. 

U.S.—Rills’ Heirs v. A. Wilbert’s 
Sons Lumber & Shingle Co., C.C.A. 
La., 95 F.2d 289. 

10.5 U.S.—Hicks v. De Bardeleben 
Coal Corp., D.C.La., 92 F.Supp. 289. 

11. U.S.—Pyramid Motor Freight 
Corp. V. Ispass, N.Y., 67 S.Ct. 954, 
330 U.S. 695, 91 L.Ed. 1184. 

Gunther v. B. I. Bu Pont De Ne¬ 
mours & Co., C.A.W.Va., 255 F.2d 
710—Brennan v. United Fruit Co., 

C. C.A.La., 108 F.2d 710—Ainsworth 
V. Gill Glass & Fixture Co., C.C.A. 
Pa., 104 F.2d 83. 

D.C.—Citizens' Protective League v, 
CJlark, 178 F.2d 703, 85 U.S.App.D.C. 
282. 

Motion as to case not before court 
Motion filed in court of appeals, 
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which purported to be filed in desig¬ 
nated case which was not in fact be¬ 
fore court, seeking extension of time 
within which to file typewritten tran¬ 
script of record and to file the record 
and docket the appeal, as to which 
court had no record on appeal, would 
be stricken from the court's files. 
U.S.—In re Southard, C.A.9, 212 F.2d 
274. 

Under former rules 

U.S.—Gutierrez v. Ijongprc, C.C.A. 
Puerto Rico, 84 F.2d 43—Gangler 
V. Rice, C.C.A., 33 P.2d 119—Sel- 
way V. Fourth Nat. Bank, C.C.A. 
Ohio, 283 F. 783. 

12. U.S.—Brennan v. United Fruit 
Co., C.C.A.La., 108 F.2d 710. 

B.C.—Citizens* Protective League v. 
Clark. 178 F.2d 703, 85 U.S.App.D. 
C. 282. 

Motion held timely 

Where appellee had filed motion to 
dismiss appeal prior to expiration of 
period for filing record on appeal, and 
on final day for filing record appel¬ 
lants requested a further extension 
of time and court withheld ruling on 
request to await action on motion to 
dismiss, a further extension was war¬ 
ranted and appellants were not in de¬ 
fault with reference to filing the rec¬ 
ord. 

U.S.—^Wilson v. Southern Ry. Co., C. 
C.A.Ga.. 147 F.2d 166. 

Under former similar rules of 
court, subsequent extension after ex¬ 
piration of prior extension, was void¬ 
able. 

U.S.—^Rills' Heirs v. A. Wilbert’s 
Sons Lumber & Shingle Co., C.C.A. 
La., 95 F.2d 289. 

13. U.S.—Brennan v. United Fruit 
Co., C.C.A.La., 108 F.2d 710. 

Zactsnsion denied 

(1) In general. 

U.S.—Tucker Products Corp. v. 
Helms, C.A.Cal., 171 F.2d 126. cer¬ 
tiorari denied 69 S.Ct. 748, 336 U.S. 
938, 93 L.Bd. 1096—Mulvaney v. 
Lever Bros. Co., C.C.A.Ohio, 168 
F.2d 966—Lamb v. Shasta Oil Co.» 
C.C.A.Tex., 149 F.2d 729. 
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tension may be granted by the court of appeals 
even where the motion for the extension is made 
after the expiration of the period for filing, or an 
extension thereof,13.5 where the failure to act 
sooner was the result of excusable neglect.i3.io 

The substantiality of the question or questions 
presented by the case on appeal is a matter appro¬ 
priate for consideration, together with other cir¬ 
cumstances, in the exercise of discretion by the 
court as to whether an extension of time should 

be granted.13.15 

Such an extension may be granted by a single 
judge of the court of appeals,13.20 although it was 
formerly held that such an extension of the period 
of time for filing the record in the appellate court 
may be made by the court of appeals as a whole,i^ 
and could not be made by a single judge, except 
tentatively for the court and subject to its approv- 
al.is In any event, an irregularity in this respect 
may be overlooked by the court, in its discretion, 
if the reasons for a further extension are meri¬ 
torious and such extension will not prejudice ap- 

pellce.ic 

An extension of time may be granted by the 


court of appeals where the district judge refuses 
to grant or deny a motion for an extension of 

time.13-3 

Effect of grant of extension. The fact that an 
appellant has been granted an extension or exten¬ 
sions of time in which to file the record on appeal 
does not affect the validity of the appeal.i^-i® 

§ 295(14). -Effect of Failure to File in 

Time 

A failure of appellant to file hie record in time does 
not invalidate his appeal, but merely furnishes the basis 
for such action as the court of appeals may deem appro¬ 
priate; and the court may, in its discretion, consider 
the appeal or dismiss It. 

By virtue of the provision of Federal Rules of 
Civil Procedure, Rule 73 (a), to the effect that the 
failure of appellant to take any of the further 
steps, after the filing of a notice of appeal, does 
not affect the validity of the appeal, a failure of 
appellant, under Rule 73 (g), to file his record in 
time does not invalidate his appeal, but merely 
furnishes the basis for such action as the appellate 
court may deem appropriate.^'^ 


(2) Appellant’s petitions for ex¬ 
tension of time within which to file 
and docket transcript of record and 
to perfect appeal were denied where 
no reason was assigned In petitions 
for granting of the prayer, the rea¬ 
sons assigned in brief in support of 
petitions lacked persuasiveness of 
need for relief, and it appeared that 
appellant made no effort to expedite 
the appeal. 

U..S.—First Nat. Bank of Wadsworth, 
Ohio, V. Detwiler, C.C.A.Ohio, 131 
F.2d 184. 

(3) Where plaintiff filed notice of 
appeal from a judgment, and there¬ 
after only steps taken in prosecution 
of appeal during a lapse of nearly 
two years were the filing in the dis¬ 
trict court of two and in the court of 
appeals of seventeen motions for ex¬ 
tension of time in which to file a rec¬ 
ord and the flling in both courts of a 
petition for leave to proceed In forma 
pauperis, and for appointment of 
counsel, and first fifteen applications 
for extension of time In court of ap¬ 
peals were granted, denial of the 
pending motions, sixteen and seven¬ 
teen, for extensions of time within 
which to file a record would be jus¬ 
tified. 

D.C.—Holland v. Capital Transit Co., 
184 F.2d 686, 87 U.S.App.D.C. 48, 
certiorari denied 71 S.Ct, 1004, 341 
U.S. 964, 95 Ij.Bd. 1375. 

13.5 U.S.—^Pyramid Motor Freight 
Corp. V. Ispass, N.T., 67 S.Ct. 964, 
330 U.S. 696. 91 L.Bd. 1184. 


D.C.—Citizens’ Protective League v. 
Clark, 178 F.2d 703, 86 U.S.App.D.C. | 
282. 

13.10 Matters held not to excuse 
neglect 

(1) That an attorney had other 
matters In his office which required 
his attention did not constitute “ex¬ 
cusable neglect” so as to permit ex¬ 
tension of time to file a record on ap¬ 
peal on motion filed after prescribed 
time had expired. 

D.C.—Citizens’ Protective League v. 
Clark, supra. 

(2) An agreement with opposing 
counsel that a case be held in abey¬ 
ance pending the outcome of another 
case was not an acceptable reason for 
failure to comply with rules of court 
with respect to time within which 
records must be filed on appeal. 

D.C.—Citizens' Protective League v. 

Clark, supra. 

13.15 U.S.—^Pyramid Motor Freight 
Corp. V. Ispass, N.T., 67 S.Ct. 954, 
330 U.S. 695, 91 L.Ed. 1184. 
Ezteublon held not jnstlfiod 

Contention that jury had been de¬ 
nied opportunity to view property In¬ 
volved in litigation and that plaintiffs 
had been denied a fair trial because 
jury foreman was biased in favor of 
defendant did not raise substantial 
questions which would have justified 
an extension of time for filing record 
on appeal. 

U.S.—Gunther v. B. I. Du Pont De 
Nemours & Co., C.A.W.Va., 255 F.2d 
710. 


13.20 U.S.—Pyramid Motor Freight 
Corp. v. Ispass, N.Y., 67 S.Ct. 954, 
330 U.S. 695, 91 L.Ed. 1184. 

14. U.S.—Cowden v. Addis, C.C.A. 
Tex., 65 F.2d 230. 

15. U.S.—Brennan v. United Fruit 
Co., C.C.A.La.. 108 P.2d 710- 

Same role applied under prior rule 
of court 

U.S.—Rills’ Heirs v. A. Wilbert’s 
Sons Lumber & Shingle Co., C.C.A. 
La., 96 F.2d 289—Cowden v. Addis, 
C.C.A.Tex., 65 F.2d 230. 

10. U.S.—Brennan v. United Fruit 
Co.. C.C.A.La., 108 F.2d 710—Rills’ 

I Heirs v. A. Wilbert’s Sons Lumber 
I & Shingle Co., C.C.A.La., 95 F.2d 
289. 

16.5 Trader Federal Buies aad oourt 
mlei 

Where district judge refuses to 
grant or deny motion for extension 
of time to file transcript for docket¬ 
ing, extensions are properly granted 
by court of appeals under Federal 
Rules of Civil Procedure giving court 
power to act without providing any 
rule and under the court rule which 
empowers the court to act where no 
remedy Is specified. 

U.S.—^Maloney v. Hammond, C.A.Or., 
171 F.2d 226. 

16.10 U.S.—Hirsch v. U. S., C.A. 
Term,, 186 F.2d 524. 

17. U.S.—Phillips V. Employers Mut. 
Liability Ins. Co. of Wia., C.A.Tex., 
239 P.2d 79—^Martin v. Hhndy-Andy 
Community Stores of Tex., C.A. 
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Accordingly, notwithstanding the record has not 
been filed within the prescribed or extended time, 
under Rule 73 (g) as well as under former similar 
rules of court, the court of appeals, in its discre¬ 
tion, may consider the appeal,and may refuse 
to dismiss the appeal on this ground,particularly 
where the failure to file the record within the 
proper time is excusable,^® or where, before the 
motion to dismiss is filed and notice thereof is 
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given, the record has been actually filed.21 How- 
ever, such discretion to overlook noncompliance 
with the Rule with respect to time of filing the 
record should be exercised sparingly.2i-5 ^ 

On the other hand, if it appears that the failure 
to file the record within the proper time was not 
due to any fault on the part of appellee and appel¬ 
lant was without other excuse, tlie court may, in 
its discretion, and ordinarily should, dismiss the 


Tex., 214 F.2d 10—U. S. v. Tamoteu 
FuJisaki, C.A.Hawan, 198 F.2d 747 
—Fong V. James W. Glover, Limit¬ 
ed, C.A.Hawall, 197 F.2d 710—Ar- 
line V. Brown, C.A.Fla.. 190 F.2d 
180—Columbia Lumber Co. v. Agos- 
tino, C.A. Alaska, 184 F.2d 731— 
Beecher v. Federal Land Bank of 
Spokane, Wash., C.C.A.Wash., 146 
F.2d 934, second case—In re Plank- 
Inton Bldg. Co., C.C.A.Wls., 133 F.2d 
900—Miller v. U. S., C.C.A.I11.. 117 
F.2d 256, certiorari denied 61 S.Ct. 
1114, 313 U.S. 691, 86 L.Ed. 1646— 
Ainsworth v. Gill Glass & Fixture 
Co., C.C.A.Pa.. 104 F,2d 83. 

D.C.—^Pang-Tsu Mow v. Republic of 
China, 220 F.2d 811, 96 U.S.App.D.C. 
131—Stumpf V. Matthews, 196 F.2d 
26, 89 U.S.App.D.C. 231—Burke v. 
Canfield, 111 F.2d 626, 72 App.D.C. 
127. 

Mandatory raqinlremaiLt of the rule 
concerning time within which record 
on appeal must be filed is alleviated 
by the provision of the same rule 
which renders failure to comply 
therewith nonjurisdictional. 

U.S,—Miller v. XJ. S., C.C.A.IIL, 117 
F,2d 266, certiorari denied 61 S.Ct. 
1114, 313 U.S. 691, 85 L.Ed. 1646. 

Same iwdar former ooort mle 

U.S.— u. S. V. Kleling, C.C.A.Or., 68 
P.2d 163—Gangler v. Rice, C.C.A., 
33 F.2d 119. 

OrontliLg leave to file nano pro tone 

U.S.—Ainsworth v. Gill Glass & Fix¬ 
ture Co., C.C.A.Pa., 104 P.2d 83. 

18. U.S.—Phillips V. Employers Mut. 
Liability Ins. Co. of Wis., C.A.Tex., 
239 F.2d 79—^Arline v. Brown, C.A. 
I'la., 190 F.2d 180—Johnson v. Wil¬ 
son, C.C.A.Nev., 118 P.2d 667—Ains¬ 
worth V. Gill Glass & Fixture Co., 
C.C.A.Pa., 104 P.2d 83—^Wharton 
V. Shenandoah Pub. House, C.C.A. 
Va., 101 P.2d 810—^Witte v. Frank¬ 
lin Fire Ins. Co. of Philadelphia, 
C.C.A.Mo., 46 F.2d 894, appeal dis¬ 
missed 60 P.2d 1087. 

D.C.—Stumpf V. Matthews, 195 P.2d 
25, 89 U.S.App.D.C. 231—Burke v. 
Canfield, 111 F.2d 626, 72 App.D.C. 
127. 

Where record presents strongly 
arguable claim of error, and delay be¬ 
yond time allowable by district court 
is not shown to have prejudiced ap¬ 
pellee, court will entertain appeal. 


U.S.—Johnson v. Wilson, C.C.A.Nev., 
118 F.2d 667. 

SxpiratioA of term 
Where the time for filing a return 
to an appeal has expired without 
valid extension, but the return is ac¬ 
tually filed or tendered for filing 
shortly thereafter, the court of ap¬ 
peals has power to make a retroactive 
extension of time for filing the re¬ 
turn, and will do so unless there is 
reason to the contrary and the court 
is not deprived of Jurisdiction to al¬ 
low the return to be filed a few days 
after the expiration of the time there¬ 
for, and to entertain the appeal, be¬ 
cause the term to which the appeal 
was returnable has expired. 

U.S.—Moran v. Peck, C.C.A.Ohio, 294 
F. 80. 

19. U.S.—Phillips V. Employers Mut. 
Liability Ins. Co. of Wis., C.A.Tex., 
239 F.2d 79—Texas Const. Co. v. U. 
S. for Use of Caldwell Foundry & 
Mach. Co., C.A.Tex., 236 F.2d 138— 
Martin v. Handy-Andy Community 
Stores of Tex., C.A.Tex., 214 F.2d 10 
—^Arllne v. Brown, C.A.Fla., 190 F. 
2d 180—^National Surety Corpora¬ 
tion V. Williams, C.C.A.Ark., 110 F. 
2d 873, certiorari denied Williams 
V. National Surety Corporation, 61 
S.Ct. 40, 311 U.S. 674, 86 L.Ed. 433 
—Leimer v. State Mut. Life Assur. 
Co. of Worcester, Mass., C.C.A.Mo,, 
106 P.2d 793, reversed on other 
grounds 107 F.2d 1003—Century 
Building & Loan Ass’n v. Wicker- 
sham, C.C.A.Tex., 76 P.2d 812. 

Love V. Busch, Tex., 142 P. 429, 
73 C.C.A. 646—Gilman v. Fernald, 
Iowa, 141 F. 940, 72 C.C.A. 666. 

D.C.—Stumpf V. Matthews, 196 P.2d 
26, 89 U.S.App.D.C. 231—Burke v. 
Canfield, 111 P.2d 626, 72 App.D,C. 
127. 

Partial dismissal 

D.C.—Pang-Tsu Mow v. Republic of 
China, 220 P.2d 811, 96 U.S.App.D. 
C. 131. 

Befusal of motion to dismiss without 
prejadioe to renewal 

U.S.—^Leimer v. State Mut. Life As¬ 
sur. Co. of Worcester, Mass., C.C.A. 
Mo„ 106 F.2d 793, reversed on oth¬ 
er grounds 107 F.2d 1003. 

aO. U.S.—Mutual Benefit Health & 
Accident Ass'n v. Snyder, C.C.A. 
Cal., 109 P.2d 469—Wharton v. 
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Shenandoah Pub. House, C.C.A.Va., 
101 P.2d 310. 

Grafton v. Moikleham, Ga., 246 
P. 737, 169 C.C.A. 39, certiorari de¬ 
nied Meikleham v. Grafton, 38 S. 
Ct. 334, 246 U.S. 666, 62 L.Ed. 929. 
D.C.—Stumpf V. Matthews, 195 F.2d 
26, 89 U.S.App.D.C. 231—Burke v. 
Canfield, 111 P.2d 626, 72 App.D.C. 
127. 

Szeuses held sufficient 

(1) Court's delay in approving rec¬ 
ord. 

U.S.—^Woodbury v. Andrew Jergens 
Co., C.C.A.N.Y., 61 F.2d 736, certio¬ 
rari denied Berenson v. Woodbury. 
63 S.Ct. 659, 289 U.S. 740, 77 L.Ed. 
1487. 

(2) Court’s delay In ruling on 
proper and timely motion for exten¬ 
sion of time. 

U.S.—Columbia Lumber Co. v. Agos- 
tino, C.A.Alaska, 184 F.2d 731. 

(3) Illness of attorney. 

U.S.—Smith V, Collins, C.C.A., 13 F. 
2d 267. 

(4) Where court inadvertently no¬ 
tified counsel for appellants that rec¬ 
ord on appeal was due on September 
30 instead of September 3 with re¬ 
sult that counsel failed to file record 
within time required and no further 
steps were taken to secure review of 
Judgment appealed from, counsel's 
failure to file record was excusable. 
U.S.—^Arllne v. Brown, C.A.Fla., 190 

P.2d 180. 

(6) Where appellant, following the 
established practice, permitted the 
clerk to assume responsibility for 
printing the record and procuring 
any necessary extensions of time for 
the return, and the clerk inadvertent¬ 
ly failed to sign and send up a copy 
of the record within the time allowed 
for the return, a short delay was ex¬ 
cusable. 

U.S.—Moran v. Peck, C.C.A.Ohio, 294 
P. 80. 

ai. U.S.—Witte V. Franklin Fire 
Ins. Co. of Philadelphia, C.C.A.Mo., 
46 F.2d 894, appeal dismissed 60 
P.2d 1087. 

4 C.J. p 472 note 15 [a]. 

ai,5 D.C.—Stumpf V. Matthews, 196 
P.2d 26, 89 U.S.APP.D.C. 231— 

Burke V. Canfield, 111 F.2d 626, 72 
APP.D.C. 127, 
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appeal,22 particularly where the appeal involves no 
substantial question of law or fact.22.5 

§ 295(15). Defects or Omissions in Record 

Where the queetione involved and the rights of the 
parties cannot properly be determined because of defects 
and omissions in the record, the appeal may be dis¬ 
missed. the Judgment may be affirmed, or the cause may 


be remanded or other action taken; but Immaterial de» 
fecta or omissions are not fatal. 

Where defects and omissions in the record on 
appeal are such that the questions involved and the 
rights of the parties cannot properly be determined, 
the appeal may be dismissed,the judgment below 
may be affirmed,24 although in a proper case an 


32. U.S.—Copco steel & Engineering 
Co. V. Neunkircher Eisenwerk, C.A. 
Mich., 267 F.2d 491—Chavez v. U. 
S., C.A.Tex.. 219 P.2d 948—Martin 

V. Handy-Andy Community Stores 
of Tex., C.A.T€X.. 214 F.2d 10—U. 
S. V. Lathrop, C.A.9, 199 P.2d 954— 

U. S. V. Tamotsu Fujlsaki, C.A.Ha- 
waii, 198 P.2d 747—Fong v. James 

W. Glover, Limited, C.A.Hawall, 
197 P.2d 710—St oiler v. Costen, C. 
A.Tenn., 179 F.2d 617—U. S. v. Con¬ 
solidated Freightways, C.A.9, 178 
F.2d 766—U. S. v. Stanton, C.A. 
Wash., 172 F.2d 642—National Un¬ 
ion of Marine Cooks and Stewards 

V. Matson Nav. Co., C.A.9, 171 F.2d 
179, followed In 171 P.2d 180—Rob¬ 
ertson V. Federal Crop Ins. Corp., 
C.C.A.Ga., 169 F.2d 246—Mulvaney 
V. Lover Bros. Co., C.C.A.Ohio, 158 
P.2d 966—Lamb v. Shasta Oil Co., 
C.C.A.Tex.. 149 F.2d 729—Beecher 
V. Federal Land Bank of Spokane, 
Wash., C.C.A,Wash., 146 F.2d 934, 
second case—Mosier v. Federal Re¬ 
serve Bank of New York, C.C.A.N. 
Y., 132 P.2d 710—Morrow v. Wood, 
C.C.A.M1SS., 126 F.2d 1021—Lopata 
V. Handler, C.C.A.Okl., 121 F.2d 938 
—Ainsworth v. Gill Glass & Fix¬ 
ture Co., C.C.A.Pa., 104 F.2d 83— 
Wendel v. Hoffman, C.C.A.N.J., 104 
P.2d 66—In re Norcor Mfg. Co., C. 
C.A.W1S., 97 P.2d 208—Rills’ Heirs 
V. Wilbert's Sons Lumber & Shin¬ 
gle Co., C.C.A.I-.a., 96 F.2d 289— 
Stebbins v. Prigidalre Corporation, 
C.C.A.Mich., 85 F.2d 916—McKee v. 
Great Lakes Pipe Line Co., C.C.A. 
Mo., 79 P.2d 384—U. S. v. Howard, 
C.C.A.Tex., 73 F.2d 980—U. S. v. 
Mosley, C.C.A.Miss., 68 P.2d 372— 
Cowden v. Addis, C.C.A.Tex,, 55 F. 
2d 230—Lafayette Development Co. 
V. Biecker, C.C.A.Fla., 45 F.2d 165 
—U. S. V. Thacker, C.C.A.Tex., 44 
P.2d 789—^Jackson v. Norris, C.C. 
A.Tex., 37 F.2d 611, certiorari de¬ 
nied 50 S.Ct. 462, 281 U.S. 763. 74 
L.Ed. 1171—Wong Sang v. U. S., 
Mass., 144 F. 968, 76 C.C.A. 383— 
Chamberlain Transp. Co. v. South 
Pier Coal Co., Ill., 126 F. 166, 61 
C.C.A. 109. 

D.C.—Pang-Tsu Mow v. Republic of 
China, 220 F.2d 811. 96 U.S.App.D. 
C. 131. 

Nev.—^Doolittle v. Doolittle, 262 P.2d 
966, 70 Nev. 168. 

4 C.J. p 470 note 7 [b]. 

iCotioa to diamUis gya&ted 

Where designation of the record 
did not Include the complete record 


and appellants did not serve notice 
on appellee as to what they had in¬ 
cluded in their designation of the 
record until forty-one days after fil¬ 
ing of notice of appeal, thus depriv¬ 
ing appellee of Its rights under Fed¬ 
eral Rule 76 (a) of having ten days 
to serve and file a designation of por¬ 
tions of the record, motion to di8mis.s 
appeal would be granted, in absence 
of satisfactory reasons as a basis for 
special relief from provisions of the 
rule. 

U.S.— In re Plankinton Bldg. Co., C. 

C.A.Wls., 133 F.2d 900. 

Szcuses held insufficieat 

(1) Inability to procure funds 
earlier in order to print record. 

U.S.—Cowden v. Addis, C.C.A.Tez., 56 

F.2d 230. 

(2) Preoccupation of counsel of 
appellant in other matters. 

U.S.—Tucker Products Corp. v. 
Helms, C.A.Cal., 171 P.2d 126, cer¬ 
tiorari denied 69 S.Ct. 748, 836 U.S. 
938. 93 L.Ed. 1096. 

D.C.—Maghan v. Young, 164 P.2d 13, 
80 U.S.APP.D.C. 396. 

(3) Refusal of clerk of district 
court to deliver record, since steps 
could be taken to compel him to do 
so. 

U.S.—Mayer v. Hickey, C.C.A.Tex.. 67 
P.2d 489. 

(4) Failure to file the record on 
appeal within the prescribed period 
is not excused by the action of the 
district court in delaying its nunc 
pro tunc order denying the applica¬ 
tion of appellant to proceed on ap¬ 
peal in forma pauperis. 

U.S,—BarkelJ v. Ford Motor Co., C.A. 
Cal, 230 P.2d 729. 

(5) Extension of time for filing 
bill of exceptions, under former prac¬ 
tice. 

U.S.—^U. S, V. Mosley, C.C.A.MisB., 68 
F.2d 372. 

Under prior rtUe the court was 
constrained to sustain a motion to 
dismiss the appeal where a require¬ 
ment as to the time of filing the 
transcript was not complied with. 
D.C.—Clawans v. Carnduff, 69 P.2d 
472, 61 App.D.C. 186, certiorari de¬ 
nied 63 S.Ct. 319, 288 U.S. 601, 77 
L.Ed. 977. 

22.5 U.S.—Galvin v. National Bis¬ 
cuit Co., C.A.N.Y.. 177 P.2d 963. 

23. U.S.—Drybrough v.'Ware, C.C.A. 
Ky., Ill P.2d 648—Massachusetts 
Bonding & Insurance Co. v. Fre- 
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ferred Automobile Ins. Co., C.C.A. 
Mich., 110 P.2d 764—Cavagnaro v. 
Latimer, C.C.A.N.J., 60 F.2d 898— 
Wade V. Leach, C.C.A.Ga., 2 P.2d 
367. 

Kansas v. Merriwether, Kan., 171 
P. 39. 96 C.C.A. 281. 

D.C.—Bressler v. Bressler, 266 F.2d 
904, 105 U.S.App.D.C. 306. 

Failure to file proper bill of excep¬ 
tions as ground for affirmance or 
dismissal under former practice 
see supra $ 296(6). 

Slsmlssal held warranted 

(1) For failure to include in print¬ 
ed appendix any of the evidence pro¬ 
duced by appellee. 

U.S.—Hornin v. Montgomery Ward & 
Co., C.C.A.Pa., 120 F.2d 600. 

(2) For failure to set forth evi¬ 
dence in condensed and narrative 
form. 

U.S.—U. S. V. Dunaway, C.C.A.Fla., 64 
F.2d 635—U. S. v. Howard, C.C.A. 
Fla., 64 F.2d 633—Hughes v. Lod- 
wlck Lumber Co., C.C.A.Tex., 41 F. 
2d 225. 

(3) For failure properly to authen¬ 
ticate or certify the transcript. 

U.S.—Meyer v. Mansur & Tebbetts 

Implement Co., Tex., 85 F. 874, 29 
C.C.A. 465. 

(4) Where record failed to show, 
that appellant had ever served or 
filed a designation of the record, or 
proceedings and evidence in the court 
below to be contained In the record 
on appeal, and had not filed in the 
court of appeals any statement of 
points to be relied on, and where rec¬ 
ord filed contained nothing to indi¬ 
cate that trial court had erred in 
any respect. 

U.S.—Leimer v. State Mut. Life Ac- 
sur. Co. of Worcester, Mass., C.C. 
A.Mo., 107 F.2d 1003. 

24. U.S.—Fehrenbach v. Railway 
Exp. Agency. C.A.Wls., 216 F.2d 
182—Ylm Kim Lau v. U. S., C.C.A. 
Hawaii, 53 F.2d 638, reversed on 
other grounds 52 S.Ct. 508. 286 U. 
S, 631, 76 L.Ed. 1272, conformed to, 
C.C.A., 63 F.2d 877—Chang Chow 
V. U. S., C.C.A.Hawali, 63 F.2d 637, 
reversed on other grounds 52 S.Ct. 
509, 286 U.S. 530, 76 L.Ed. 1272, 
conformed to, C.C.A., 63 P.2d 376— 
Hard & Rand v. Blston Coffee Co., 
C.C.A.MO.. 41 F.2d 625. 

Griffin V. Allen, Mo., 207 F. 61, 
124 C.C.A. 621—Lincoln Sav. Bank 
& Safe-Deposit Co. v, Allen, Net).* 
82 F. 148, 27 C.C.A. 87. 



§ 295(15) FEDERAL COURTS 


36 C.J.S, 


opportunity may be afforded to correct the de- proper presentation of the case, and appellant may 

fects,25 or the appellate court may remand the be ordered to file the same as a part of the record 

cause,26 or reverse the judgment where the record under penalty of a dismissal of the appeal, 

fails to show facts essential to a proper decision of • . ti- i i 

the case by the appellate court.27 The power of Immaterial defects or omissions. If the appeal 
dismissal of the appeal, however, generally should record contains all that is necessary to present the 

not be exercised unless the defect or omission questions to be reviewed and for their determina- 

arose from appellant’s negligence or indifference,28 tion, immaterial defects or omissions are not fatal, 

or appellee has been prejudiced thereby.28-6 and do not require or warrant a dismissal of the 

Accordingly, where, in case of an omission, good appeal.Si An appeal will not be dismissed for in¬ 
faith is shown,79 or appellee has not suflfered real sufficiency of the transcript where the records were 

prejudice,29-5 appellee may be directed to designate burned while the case was pending below, and the 

luch additional papers, documents, and proof used transcript contains all the subsequent proceedings 


on the hearing below as he deems 

AfflLrmanoa and Bot dimissal la 
proper where the record does not 
contain the evidence necessary to a 
determination of the questions raised. 
U.S.—Bank of Eureka v. Partington, 
C.C.A.Cal., 91 F.2d 687. 

25. U.S.—Shuttle worth v. Crown 
Can Co., C.C.A.Ind., 164 F.2d 23. 

Merriman v. Chicago, D. & V. R. 
Co., Ill., 120 F. 240. 63 C.C.A. 636. 
Amendment and correction generally 
see infra § 295(16). 

XBOorporatloB of evidence 
Appellant, stating the evidence in 
the transcript in accordance with the 
prevailing practice of the circuit, is 
entitled to a further opportunity i 
properly to incorporate the evidence 
into the record; but an order grant¬ 
ing a rehearing and leave to with¬ 
draw the transcript for thirty days 
does not constitute such an oppor¬ 
tunity. 

U.S.—Fairbanks Mor.se & Co. v. 
American Valve & Meter Co., Ill., 
48 S.Ct. 317, 276 U.S. 306, 72 L.Ed. 
584. 

Jnrlsdlotional amoiint 

Failure of the record to show that 
the jurisdictional amount is in con¬ 
troversy may be disregarded when 
first raised on appeal, If It appears 
probable that the defect could be 
remedied by amendment. 

U.S.—Fuller V. Montague, Tenn., 69 
P. 214, 8 C.C.A. 100. 

26. U.S.—Drybrough v. Ware, C.C. 
A.Ky., Ill P.2d 548—Kelly v. Cen¬ 
tral Hanover Bank & Trust Co., C. 
C.A.N.Y,, 85 P.2d 61. 

27. U.S.—^Kelly v. Central Hanover 
Bank & Trust Co., supra—Pulaski- 
Lonoke Drainage Dist. v. Missouri 
Pac. R. Co., C.C.A.Ark., 47 P.2d 
1085—Hewitt v. Equitable Life As- 
sur. Soc. of the U. S., C.C.A.Wa8h., 

8 F.2d 706. 

Standard Computing Scale Co. v. 
Computing Scale Co., Mich., 145 P. 
627, 76 C.C.A. 384—Barber v. Colt, 
Ohio, 118 F. 272, 55 C.C.A. 146. 

28. U.S.—^Drybrough v. Ware, C.C.A. 
Ky., Ill F.2d 648. 


necessary to a I and as much of 

Kansas v. Merrlwether, Kan., 171 
P. 39, 96 C.C.A. 281. 

Dismissal not warranted 

(1) For defect as to time of filing 
designation of contents of record. 

U.S.—Yager v. Liberty Royalties 

Corporation, C.C.A.Okl., 123 F.2d 
44. 

(2) For failure to Incorporate in 
record transcript of all of testimony. 
U.S.—Hermann v. Northern Trust 

Co., C.C.A.I11., 114 P.2d 118, certio¬ 
rari denied 61 S.Ct. 394, two cases, 
311 U.S. 713, 85 L.Ed. 464. 

Appeal in forma pauperis under 
statute is not dismissable for appel¬ 
lants’ failure to furnish and use re¬ 
porter’s transcript under federal 
rule, where stenographer who report¬ 
ed trial would not, and could not be 
compelled to, make and furnish tran¬ 
script free, and appellants were un¬ 
able to pay for it. 

U.S.—Middleton v. Hartford Accident 
& Indemnity Co., C.C.A.Tex., 119 F. 
2d 721. 

28.5 D,C.—Bressler v. Bressler, 266 
F.2d 904, 105 U.S.App.D.C. 306. 

29. U.S.—^Drybrough v. Ware, C.C.A. 
Ky., Ill F.2d 648. 

Kansas v. Merriwether, Kan., 171 
F. 89, 96 C.C.A. 281. 

Excusable omission 
Where defendant at trial had re¬ 
quested instructions on certain is¬ 
sues and such requests were includ¬ 
ed in original record but not in print¬ 
ed record, failure to Include such 
matters In printed record was ex¬ 
cusable. 

U.S.—Zimmerman v. Mathews Truck¬ 
ing Corp., C.A.Ark., 205 F.2d 837. 

29.5 D.C.—Bressler v. Bressler, 266 
P.2d 904, 106 U.S.App.D.C. 306. 

No statement of points relied on filed 
Where appellant did not order a 
complete transcript of testimony nor 
file with district court a concise 
statement of points on which he in¬ 
tended to rely on appeal so that ap¬ 
pellees were unable to meet appel- 
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the prior record as has been rc- 

lant’s points on appeal without addi¬ 
tional portions of the te.stlmony but 
appellee suffered no real prejudice, 
appellant should be allowed to pro¬ 
ceed with appeal, subject to require¬ 
ment that within thirty days, he sup¬ 
plement record with such portions of 
testimony as appellees might desig¬ 
nate, and if he does not do so appel¬ 
lant will not be permitted to rely on 
and the appellate court will not con¬ 
sider the second of the points he 
stated he relied on. 

D.C.—Bressler v. Bressler, supra. 

30. U.S.—Kansas City Terminal Ry. 
Co. V. Central Union Tru.st Co. of 
New York, C.C.A.Mo., 28 P.2d 177. 
certiorari denied Kan.sas City Ter¬ 
minal Ry. Co. V. Central Union 
Trust Co. of New York, 49 S.Ct. 
179, 278 U.S. 655, 73 L.Ed. 564. 

31. U.S.—Yager v. Liberty Royalties 
Corporation, C.C.A.Okl., 123 F.2d 
44—M. & M. Transp. Co. v. Coch¬ 
ran. C.C.A.R.I., 100 F.2d 207—In re 
Windsor Square Development, C.C. 
A.Ariz,, 91 F.2d 493—Gaffney v. U. 
S., C.C.A.Pa., 89 F.2d 996—Robin¬ 
son V. U. S., C.C.A.Tex., 84 F.2d 88.^) 
—In re Wilson, C.C.A.Ill., 16 F.2d 
177. 

Cunningham v. German Ins. 
Bank, Ky., 103 F. 932. 43 C.C.A. 377 
—Nashua & L. R. Corp. v. Boston 
& L. R. Corp., Mass., 61 F. 237, 9 
C.C.A. 468. 

Erroneous caption 

In action by contractor’s sureties 
to re.strain municipal housing com¬ 
mission from paying money to col¬ 
lector of Internal revenue, and for 
declaration of priority of sureties’ 
claims against fund withheld from 
contractor wherein collector was for¬ 
mal party defendant but United 
States Intervened, appeal by United 
States was not dismisslble because 
United States attorney failed to cap¬ 
tion the record in name of collector, 
who filed notice of appeal. 

U.S.—Glenn v. American Sur, Co., C. 
C.A.Ky., 160 F.2d 977. 
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established, and no appellant is to blame for not 
fully reestablishing the record.32 

Inclusion of immaterial or improper matter. The 
inclusion of immaterial or improper matter in the 
record on appeal is not necessarily fatal, and ordi¬ 
narily the appellate court may disregard it or 
strike it,33 although the costs incident to including 
such matter may be taxed against the party pre¬ 
paring and presenting the record.34 

§ 295(16). - Amendment and Correction 

of Record 

A record on appeal may be corrected by a motion of 
a party to settle the record, or the court may request the 
parties to amend. Defects or omissions, not of a Juris¬ 
dictional character, in a record on appeal are amendable, 
and may be corrected by stipulation of the parties, or by 
the lower court or the appellate court. 

Where a party desires to correct a record, he 
should do so by a motion to settle the record so 
that it truly discloses what occurred in the district 
court.34.50 While it is not the responsibility of 


either the trial court or the court of appeals to re¬ 
quire the record to be made fuller than it 
the court may request the parties to amend the 
record.34.60 in any event, defects or errors in the 
transcript of the record on appeal, unless they are 
of a jurisdictional character,35 are as a rule amend¬ 
able, in the discretion of the court.®® A motion 
for an amendment in the court of appeals will be 
denied where movant shows no reason why the 
defect or omission could not have been presented 
to, and corrected in, the lower court.37 

The correction of the record on appeal by the 
filing of a supplemental record is discussed supra 
§ 295(10). 

Correction by stipulation of parties. Under Rule 
75 (h) of the Federal Rules of Civil Procedure, 28 
U.S.C.A., the parties may by stipulation correct a 
material omission or misstatement in the record ;38 
and where the facts arc admitted, there is no reason 
to amend, and a motion to amend the record will be 

denied.38.5 


32. U.S.—Cutting v. Tavares, O. & 
A. It. Co., Fla., 61 F. 150, 9 C.C.A. 
40. 

33. U.S.—Prichard v. Nelson, D.C. 
Va., 55 F.Supp. 606, affirmed, C.C. 
A., 137 F.2d 312. 

Tuttle V. Claflln, N.Y., 88 F. 122, 
31 C.C.A. 419. 

Matter held material or proper 

U.S.—Kansas City Southern Ry. Co. 
V. New England Fire Ins. Co., C.C. 
A.Ark.. 133 F.2d 973—Fleming v. 
Palmer, C.C.A.Puerto Rico, 123 F. 
2d 749, certiorari denied Caribbean 
Embroidery Co-op v. Fleming, 62 
S.Ct. 942, 316 U.S. 662, 86 L.Ed. 
1739. 

Not ground for reversal 

U.S,—West V. East Coast Cedar Co., 
N.C., 113 F. 737, 61 C.C.A. 411. 

34. U.S.—Treasure Imports v. Hen¬ 
ry, Amdur & Sons, C.C.A.N.Y., 127 
F.2d 3—Missouri-Kansas Pipe Line 
Co. V. U. S., C.C.A.Del., 108 F.2d 
614, certiorari denied Missouri- 
Kansas Pipe Line Co. v. Columbia 
Gas & Electric Corporation, 60 S. 
Ct. 887, two cases, 309 U.S. 687, 84 
L.Ed. 1030—U. S. V. Howard, C.C. 
A.Fla., 64 F.2d 533. 

Prichard v. Nelson, D.C.Va., 56 
F.Supp. 606, affirmed, C.C.A., 137 F. 
2d 312. 

Coxe V. Peck-Williamson Heat¬ 
ing & Ventilating Co., C.C.A.Ala., 
208 F. 409. 

In re Sullivan, D.C.N.Y., 2 F.R.D. 
238. 

34.50 U.S.—Daniels v. Goldberg, D. 
C.N.Y., 8 F.R.D. 580, affirmed, C.A., 
173 F.2d 911. 

OhoAge of oaptloa 
Where defendant collector of in¬ 


ternal. revenue filed notice of appeal 
but did not file a record, and inter¬ 
vener United States filed record but 
did not notice appeal within statu¬ 
tory period, caption of record which 
showed United States as appellant as 
result of error by United States at¬ 
torney would be corrected on motion 
of United States to make it the col¬ 
lector’s record, filed out of time. 

U.S.—Glenn v. American Sur. Co., C. 

C.A.Ky., 160 F.2d 977. 

Bemainlng defleisnoy 
Where appellee had secured an or¬ 
der to correct record and court or¬ 
dered narrative statement of evi¬ 
dence stricken and original evidence 
filed and used on appeal without ne¬ 
cessity of printing it in record, if 
there remained any deficiency in rec¬ 
ord. appellee’s remedy was not In a 
motion to dismiss, but in proper steps 
to have record corrected. 

U.S.—Shuttle worth v. Crown Can Co., 
C.A.Ind., 164 F.2d 23. 

34.65 U.S.—^Morrison v. Heller, C.A. 
N.J., 183 F.2d 38. 

34.60 To aid court in disposiag of 
question 

U.S.—Haby v. Stanolind Oil & Gas 
Co., C.A.Tex., 226 F.2d 723. 

35. U.S.—Copland v. Waldron, 
Wash., 133 F. 217, 66 C.C.A. 271. 

36. U.S.—Huglin v. H. M. Byllesby 
& Co., C.C.A.Iowa, 72 F.2d 841. 

Kaw Valley Drainage Dlst. v. 
Union R. Co., Kan., 163 F. 836, 90 
C.C.A. 320—Brock v. Fuller Lum¬ 
ber Co., Mass., 153 F. 272, 82 C.C. 
A. 402. 

Ameudmeut not curing defect refused 

U.S.—Snead v. Little Cahaba Coal 
Co., Ala., 63 F.2d 560. 
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Denial of opportunity to amend as 
abuse of discretion 

U.S.—Kelly v. U. S., Wash., 57 S.Ct. 
336, 300 U.S. 60, 81 L.Ed. 607, cer¬ 
tiorari denied 58 S.Ct. 64, 302 U.S, 
730, 82 L.Ed. 664. 

37. U.S.—Stewart v. Llncoln-Doug- 
las Hotel Corp., C.A.Ill., 208 F.2d 
879—Hawkins v. Missouri Pac. R. 
Co.. C.A.Ark., 188 P.2d 348—Hack- 
ner v. Morgan, C.C.A.N.Y., 130 P.2d 
300. 

38. U.S.—^Marron v. Atlantic Refin¬ 
ing Co., C.A.Pa., 176 P.2d 313, cer¬ 
tiorari denied 70 S.Ct. 611, 339 U. 
S. 923. 94 L.Ed. 1346. 

Omission by “error or accident” 

As used in the provision of the 
Rule that the parties may stipulate 
that an omission occurring by “error 
or accident" be corrected, the quoted 
words are not limited to the error or 
accident of the district court clerk. 
U.S.—Marron v. Atlantic Refining 
Co., supra. 

Former practice 

Printed transcript on appeal after 
directed verdict could not be amend¬ 
ed by stipulation showing grounds on 
which trial court directed verdict. 
U.S.—Falvey v. Coats, C.C.A.Ark., 47 
F.2d 856. 

38.5 U.S.—Holt V. King, CA.Kan., 
260 F.2d 671. 

Supplemental record held unneces¬ 
sary 

Where record showed that appeal 
was taken from final Judgment grant¬ 
ing defendant’s motion for directed 
verdict but neither verdict nor for¬ 
mal order sustaining motion for di¬ 
rected verdict nor any Judgment dis¬ 
missing complaint was in record and 
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Jurisdiction of lower court. Under the Federal 
Rules of Civil Procedure, Rule 75 (h), 28 U.S.C.A., 
the district court has power to correct and settle 
the record on appeal when a difference arises be¬ 
tween the parties as to what occurred in the district 
court, and the difference must be submitted and 
settled by that court and the record made to con¬ 
form to the truth and, if anything material to 
either party is omitted from the record by error or 
accident or is misstated therein, the district court 
may direct that the omission or misstatement be 
corrected, either before or after the record is trans¬ 
mitted to the appellate court.^® 


36 C. S* 

This power of the district court extends only to 
the correction of misstatements or actual omissions 
in the record it has no power to exclude from 
the record any matter occurring below which a 
party thinks should properly be in it,^2 or to add, 
or cause to be added, matter which did not occur 
in the lower court.^3 

The rights of the parties as to the making of the 
record generally are discussed supra § 295(10). 

Jurisdiction of appellate court. Under Rule 75 
(h), the court of appeals has power to correct the 
record as to what occurred in the district court.^'* 


parties proceeded In appeal in agree¬ 
ment as to substance and effect of 
final order, defect could be corrected 
and appeal would be disposed of 
without necessity of obtaining a 
supplemental record. 

U.S.—Hutchins v. Akron. C. & T. R. 
Co.. C.C.A.OhIo, 162 F.2d 189. 

39. U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 265 
F.2d 710—Heath v. Helmlck, C.A. 
Cal., 173 F,2d 156—William How¬ 
ard Hay Foundation v. Safety Har¬ 
bor Sanatorium, C.C.A.Fla., 141 F. 
2d 952—U. S. V. Brodbeck, C.C.A. 
Pa., 139 F.2d 916—Treasure Im¬ 
ports V. Henry Amdur & Sons, C. 
C.A.N.Y., 127 F.2d 3—Middleton v. 
Hartford Accident & Indemnity 
Co.. C.C.A.Tex., 119 F.2d 721—Ken¬ 
nedy V. U. S., C.C.A., 116 F.2d 624. 

In re Sullivan, D.C.N.Y., 2 F.R.D. 
238. 

D.C.—Belt V. Holton. 197 F.2d 679, 90 
U.S.App.D.C. 148—Askins v. Over- 
holser, 170 F.2d 815, 83 U.S.App.D. 
C. 248. 

40. U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.AW.Va., 265 
F.2d 710—Heath v. Helmick, C.A. 
Cal., 173 F.2d 156. 

Lewis Invisible Stitch Machine 
Co. V. Popper, D.C.N.Y., 86 F.Supp. 
664. 

“Error or aoeideat,” as used In the 
Rule, is not limited to something 
done or not done by the district court 
clerk. 

U.S.—Marron v. Atlantic Refining 
Co., C.APa., 176 P.2d 313, certio¬ 
rari denied 70 S.Ct. 611, 339 U.S. 
923, 94 L.Ed. 1346. 

Clerical errors 

It was within power of federal dis¬ 
trict court, when court was advised 
by a party’s counsel of clerical er¬ 
rors in transcript, to have clerk make 
corrections accordingly. 

U.S.—Jernigan v. Southern Pac. Co., 
C.A.Arlz., 222 F.2d 245. 

Bxelusioa of matter 

(1) Appellate court has power to 
correct record before it by excluding 
from consideration any part thereof. 
U.S.—Prichard v. Nelson, D.C.Va., 65 


F.Supp. 606, affirmed C.C.A., 137 F. 
2d 312. 

(2) Where deposition taken under 
stipulation was not introduced In evi¬ 
dence at trial and on appeal was de.s- 
ignated by appellees to be certifled 
and sent up as part of record, appel¬ 
lant should have applied to district 
court under Federal Rule 76 (h), re¬ 
lating to power of court to correct 
record, to have deposition excluded 
as not having been introduced and 
considered on the trial. 

U.S.—^U. S. V. City of Brookhaven, C. 

C.A.Miss., 134 F.2d 442. 

Power of ootirt under former prae- 
tioe 

(1) Before record filed In appellate 
court. 

U.S.—Hays v. Wagner, Ohio, 150 F. 
633, 80 C.C.A. 276. 

(2) After record filed In appellate 
court. 

U.S.—McKay v. Neussler, Alaska, 148 
F. 86. 78 C.C.A. 164—Gorham v. 
Broad River Tp., C.C.S.D., 113 F. 
83—Lincoln Nat. Bank v. Perry, 
Ark., 66 F. 887, 14 C.C.A. 273— 
Whiting V. Equitable Life Assur. 
Soc., Fla., 60 F. 197, 8 C.C.A. 658. 

41. U.S.—Lee Shew v. Brownell, C. 
A.Cal., 219 F.2d 301—Heath v. Hel¬ 
mick, C.A.Cal., 173 F.2d 166— 
Treasure Imports v. Henry Amdur 
& Sons, C.C.A.N.Y., 127 F.2d 8. 

Washington v. U. S., D.C.Ky., 14 
F.R.D. 221. 

42. U.S.—U. S. V. Brodbeck, C.C.A. 
Pa., 139 F.2d 916—Treasure Im¬ 
ports V. Henry Amdur St Sons, C. 
C.A.N.Y., 127 F.2d 3—U. S. v. For- 
ness, C,C.A.N.Y., 125 F.2d 928. cer¬ 
tiorari denied 62 S.Ct. 1293. 316 U. 
S. 694, 86 L.Ed. 1764. 

Consolidated Theatres v. Warner 
Bros. Circuit Management Corp., D. 
C.N.Y., 16 F.R.D. 249—In re Sulli¬ 
van, D.C.N.Y., 2 F.R.D. 238. 

Hatters ooourrlag on petition for re. 
hearing 

Trial court has no authority to 
prevent appellant from presenting to 
appellate court for its review, any 
happening that may have taken place 
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in course of proceedings in trial 
court, such as by excluding from rec¬ 
ord on appeal matters occurring aft¬ 
er entry of final Judgment on denial 
of petition for rehearing. 

U.S.—Prichard v. Nelson, D.C.Va., 66 
F.Supp. 606, affirmed C.C.A., 137 F. 
2d 312. 

Proceedings In similar action 

On appeal by plaintiff from order 
dismissing complaint, plaintiff's mo¬ 
tion to strike supplemental record of 
one of defendants containing pro¬ 
ceedings had in a similar action in 
another court would be denied, where 
proceedings had in the other court 
were before the trial court on argu¬ 
ment of motion to dismiss the com¬ 
plaint. 

U.S.—Love V. Royall, C.A.Minn., 179 
P.2d 6. 

43. U.S.—Heath v. Helmick, C.A. 
Cal., 173 F.2d 156—Kennedy v. U. 
S., C.C.A., 115 F.2d 624. 

Document not filed as evidence 
Document produced by plaintiff 
during her testimony and examined 
by district court but not filed as part 
of evidence could not be added to 
record in court of appeals on motion 
made by plaintiff in district court 
under federal rule relating to correc¬ 
tion or modification of record. 

U.S.—Washington v. U. S., D.C.Ky., 
14 F.R.D. 221. 

Purported supplemental transcript 

containing untimely attempted 
amendment of findings reading "There 
is complete absence of any proof 
which is adequate to establish the 
relationship claimed", without stat¬ 
ing what the court regards adequate 
proof to be, cannot be made part of 
record on appeal where record cor¬ 
rectly states what happened In 
course of trial, that is, an erroneous 
statement of burden of proof. 

U.S.—Lee Shew v. Brownell, C.A. 
Cal., 219 F.2d 301. 

44. U.S.—U. S, V, Kennedy, C.C.A.. 
115 F.2d 624. 

Exclusion of matter aot rsosivsd la 
evldsnos 

Fact that trial court denied, with- 
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However, it may not add to the record matter 
which never occurred in the court helow;^® nor 
does the court of appeals have the power to settle 
the record on appeal when a difference arises be¬ 
tween the parties,^5.6 particularly where the court 
of appeals has not heard the evidence and, there 
being no transcript thereof, has not read 

If anything material to either party is omitted 
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from the record by accident or error, or is mis¬ 
stated therein, the appellate court, on a proper 
suggestion or on its own initiative, may direct 
that the omission or misstatement shall be cor¬ 
rected;^® or it may, in its discretion, remit or re¬ 
mand the cause to the lower court for amendment 
or correction of the record.^^ However, while 
the appellate court may make orders for the cor- 


out prejudice, motion by defendant to 
strike from record an exhibit at¬ 
tached to appellant’s trial court 
memorandum of points and authori¬ 
ties, did not preclude reviewing court 
from correcting record to exclude ex¬ 
hibits admittedly not received in evi¬ 
dence. 

U.S.—Panavlew Door & Window Co. 
V. Reynolds Metals Co., C.A.Cal., 
265 F.2d 920. 

AU questions as to ocenrrenoes be¬ 
low which should be included in the 
record must be presented to the ap¬ 
pellate court except where a dispute 
arises as to the accuracy of certain 
portions of the record. 

U.S.—Treasure Imports v. Henry 
Amdur & Sons, C.C.A.N.Y., 127 F. 
2d 3. 

Westmoreland Asbestos Co. v. 
Johns-Manville Corporation, D.C.N. 
Y.. 1 F.R.D. 249. 

45. U.S.—Kennedy v. U. S., C.C.A., 
116 F.2d 624. 

SnpervlBoxy Jnrlsdiotlon 
Court of appeals has no greneral 
authority over the district court to 
require that a portion of the evi¬ 
dence alleged to have been received 
below be certified to the appellate 
court, and that on receipt thereof the 
district court be required to make 
specified finding favorable to appel¬ 
lee in absence of showing that ap¬ 
pellee ever applied to district court 
for amendment of findings. 

U.S.—Kennedy v. XJ. S., supra. 

Sabsaquent matters 

(1) Where additional documents 
related to transaction which occurred 
over two years after case was pend¬ 
ing on appeal, and documents were 
not a part of record on which trial 
judge acted in directing verdict, 
court of appeals was without power 
to permit appellants to bring In the 
documents. 

U.S,—Morrison Y. Heller, C.A.N.J., 
183 F.2d 38. 

(2) In suit to enjoin assessment 
and collection of taxes on processing 
of palm oil refuse, where it appeared 
that, when bill was filed, no oil had 
been processed and no taxes were 
due, plaintiff was not entitled to add 
to record on appeal in order to show 
that, after decision below, plaintiff 
had distilled oil on which no tax had I 
been paid and was then engaged In 
distilling refuse oil, since case must | 


be decided on pleadings and proofs 
below. 

U.S.—Gardner v. Helvering, 88 P.2d 
746, 66 App.D.C. 364, certiorari de¬ 
nied 57 S.Ct. 784, 801 U.S, 684, 81 
L.Ed. 1342. 

46.5 U.S.—Treasure Imports v. Hen¬ 
ry Amdur & Sons, C.C.A.N.Y., 127 
P.2d 3. 

We.stmoreland Asbestos Co. v. 
Johns-Manville Corporation, D.C.N. 
Y., 1 F.R.D. 249. 

D.C.—Askins v. Overholser, 170 P.2d 
815, 83 U.S.App.D.C. 248. 

45.10 D.C.—Askins Y. Overholser, 
.supra. 

46. U.S.—^American Chemical Paint 
Co. V. Dow Chemical Co., C.C.A. 
Mich., 164 F.2d 208--Speer v. Rural 
Special School Diet. No. 60 of 
Norphlet, Union County, C.C.A. 
Ark., 100 P.2d 202—Puget Sound 
Nav. Co. v. Nelson, C.C.A.Wash., 41 
P.2d 366, certiorari denied Nelson 
V. Puget Sound Nav. Co., 61 S.Ct. 
76, 282 U.S. 869, 76 L.Ed. 768. 
“Error or acoldeat” 

Under federal Rule providing that, 
if anything material is omitted from 
record on appeal by “error or acci¬ 
dent,” parties may stipulate or court 
may direct that omission be correct¬ 
ed, quoted phrase does not apply 
solely to something done or not done 
by the district court clerk which re¬ 
sults in a material omission from 
the record. 

U.S.—Marron v. Atlantic Refining 
Co., C.A.Pa., 176 P.2d 813, certio¬ 
rari denied 70 S.Ct. 611, 839 U.S. 
923, 94 L.Ed. 1345. 

Failure of stenographer to record 
summation 

In absence of agreement that clos¬ 
ing arguments should not be taken 
or showing that lapse of time caused 
district Judge to forget Incident, fail¬ 
ure of stenographer to record alleged 
objectionable summation of counsel 
was an “error or accident” within 
federal rule providing court may di¬ 
rect that omission of anything mate¬ 
rial from record on appeal by “error 
or accident” be corrected, and court 
could permit settlement of statement 
and transmit supplemental record 
after filing of original record. 

U.S.—^Marron v. Atlantic Refining 
Co., supra. 

Foots admitted by adversary 

Where defendant knew and admit¬ 
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ted that plaintiff in death action was 
administratrix despite her remarriage 
and change of name, and there was 
no possibility of successful dispute 
or surprise, reviewing court would 
consider and allow plaintiff’s motion 
to amend complaint to conform to 
facts of record by attaching copy of 
letters of administration to com¬ 
plaint as an exhibit, rather than re¬ 
manding the case for trial court to 
permit amendment. 

U.S.—Sivert v. Pennsylvania R. Co., 
C.A.in., 197 F.2d 371. 

Prior to this rule, the practice was 
for the appellate court to allow or 
order such defects to be cured and 
omissions to be supplied as were not 
fatal to its own jurisdiction. 

U.S.—Kaw Valley Drainage Dist. of 
Wyandotte County v. Union Pac. 
R. Co., Kan., 163 P. 836, 90 C.C.A. 
320—^Hobbs v. National Bank of 
Commerce of Kansas City, N.Y., 93 
F. 616, 35 C.C.A. 487. 

4 C.J. p 425 note 84 [a]. 

47. U.S.—Barber Asphalt Paving Co. 
V. Standard Asphalt & Rubber Co., 

111., 48 S.Ct. 183, 275 U.S. 372, 72 
L..Ed. 318. 

Roosevelt v. Missouri State Lite 
Ins. Co., C.C.A.Ark., 70 P.2d 939— 
Yeandle v. Pennsylvania R. Co., 
N.J., 169 F. 938, 96 C.C.A. 232— 
Thomas v. Green County, Ky., 159 
P. 339, 89 C.C.A. 405. 

Absence of usual means of Identl- 
fyiag evidence does not preclude re¬ 
mission of record for compliance 
with rule for including evidence. 

U.S.—Barber Asphalt Paving Co. v. 
Standard Asphalt & Rubber Co., 

111., 48 S.Ct. 183, 275 U.S. 372, 72 L.. 
Ed. 318. 

Court rule requiring statement of 
testimony in condensed narrstive 
form may be enforced by remanding 
case for compliance therewith. 
U.S.—U. S. V. Howard, C.C.A.Pla., 64 
P.2d 633, followed in U. S. v. Dun¬ 
away. C.C.A.FIa., 64 P.2d 636. 

Bemand and not attnuanoe 
Where trial judge made no special 
findings of fact and separate conclu¬ 
sions of law on denial of claim in¬ 
formally submitted in receivership 
proceedings, and record on appeal 
was insufficient to enable court to de¬ 
termine merits of claim, decree 
should not be affirmed for insulBclen. 
cy of record, but cause should be re- 



§§ 296(16)-295(17) FEDERAL COURTS 


36 C.J.S. 


rection of the record, it cannot itself make such 
correction or amendment,^® except as to formal 
defects nor can it authorize or permit a change 
in the record so as to consider an appeal which in 
fact was not taken.^® 

Time of amendment. Except to the extent that 
a limitation may be imposed by rule of court, 
amendments of the record must be applied for and 
made within a reasonable time, to be determined 
by the circumstances of the particular case.^2 jt 
is too late to add to or alter the record after the 
appellate court has taken final action and ended 
the case in that court.^3 

§ 295(17). -Waiver and Cure of Defects 

or Objections, and Striking 

Where the record on appeal contains defects or 
omissions which are not of a Jurisdictional character, 


they may be waived, op they may be cured by reference 
to other papers on file, or by the fllinfl of a supplemental 
record; or the record or part thereof may be stricken. 

Where the record on appeal contains defects or 
omissions which are not of a jurisdictional char¬ 
acter, they may be waived, either expressly or by 
implication or they may be cured by reference 
to other papers on file,^^ or by the filing of a 
supplemental record.^5.6 Thus, if appellees feel 
aggrieved by appellant’s omission of significant 
portions of the trial record, they can file a petition 
under Rule 75 (b) to have a supplemental record 
brought before the court of appeals and where 
appellees do not do so, their failure to follow the 
prescribed procedure precludes them from ques¬ 
tioning the composition of the record.^How¬ 
ever, a statement of an objection in the assign¬ 
ment of errors will not cure an omission thereof 
in the record.^^ 


mamled for complete findings of fact 
and conclusions of law. 

U.S.—Edwards v. Holland Banking 
Co., C.C.A.MO., 76 F.2d 713. 

Bexnaad refnaod 

U.S.—Alexander Pickering & Co. v. 
Chinese American Cold Storage 
Ass’n, C.C.A.Chlna, 71 F.2d 895, cer¬ 
tiorari denied 65 S.Ct. 122, 293 U.S. 
606, 79 L.Ed. 697—Mound Coal Co. 
V. Jeffrey Mfg. Co., C.C.A.W.Va., 
233 F. 913. 147 C.C.A. 687, affirmed 
240 F. 412, 153 C.C.A. 338. 

48. U.S.—Yeandle v. Pennsylvania 

R. Co., N.J., 169 F. 938, 96 C.C.A. 
282. 

4 C.J. p 494 note 79. 

49. U.S.—Burnham v. North Chica¬ 
go St. Ry. Co., Ill., 87 F. 168, 30 
C.C.A. 694. 

50. U.S. — In re McIntosh, C.C.A.Cal., 
96 F.2d 627, certiorari denied 
Fowler v. Seymour, 68 S.Ct. 1060, 
804 U.S. 680. 82 L.Ed. 1642, re¬ 
hearing denied 69 S.Ct. 60, 306 U.S. 
670. 83 L.Ed. 434. 

61. U.S.—Presidio Mining Co. v. 

Overton, C.C.A.Cal., 261 F. 1023. 

52. U.S.—Kelly v. U. S., Wash., 67 

S. Ct. 335, 300 U.S. 50, 81 L.Ed. 607, 
•certiorari denied 58 S.Ct. 64, 302 U. 
S. 730. 32 L.Ed. 664—Fairbanks, 
Morse & Co. v. American Valve & 
Meter Co., Ill., 48 S.Ct. 317, 276 
U.S. 305, 72 L.Ed. 684. 

Leimer v. State Mut. Life Assur. 
Co. of Worcester, Mass., C.C.A.Mo., 
107 F.2d 1003. 

Appellants, given further oppor. 
tnnity to have evidence properly in¬ 
cluded in record, must proceed with 
reasonable dispatch. 

U.S.—Fairbanks Morse & Co. v. 
American Valve & Meter Co., Ill., 
48 S.Ct. 317, 276 U.S. 806, 72 L.Ed. 
584. 

58. U.S.—Realty Acceptance Corpo¬ 


ration V. Montgomery, Del., 62 S. 
Ct. 216, 284 U.S. 647, 76 L.Ed. 476. 

54. U.S.—De Lourett v. Kerlin, C.A. 
Tex., 182 F.2d 750—Wertz v. Na¬ 
tional City Bank of Evansville, C. 
C.A.Ind., 116 F.2d 65, certiorari de¬ 
nied 61 S.Ct. 41. 311 U.S. 675, 84 
L.Ed. 434—^Wilson v. Chicago Lum¬ 
ber & Timber Co., Colo., 143 F. 705, 
74 C.C.A. 629—Chapman v. Reyn¬ 
olds, R.I., 77 F. 274, 23 C.C.A. 166 
—Tefft V, Stern. Mich., 74 F. 765, 21 
C.C.A. 73. 

Waiver of rules of court as to print¬ 
ing of record on appeal see supra 
9 295(12). 

Waiver may he effected 

(1) By joining in a stipulation as 
to the contents of the record. 

U.S.—American Cyanamid Co. v. 
Wilson & Toomer Fertilizer Co., C. 
C.A.Fla., 62 F.2d 145. 

(2) By moving to dismiss the ap¬ 
peal on other grounds. 

U.S.—Harris v. Moreland Motor 
Truck Co., C.C.A.Cal., 279 F. 642— 
Elder v. McClaskey, Ohio, 70 F. 629, 
17 C.C.A. 261. 

(3) By the conduct of the parties 
in Ignoring the defects or omissions 
in their briefs and arguments. 

U.S.—Bradford Builders, Inc. v. 
Sears. Roebuck & Co., C.A.Fla., 270 
F.2d 649. 

(4) Where, in negligence action, 
record showed that trial court admit¬ 
ted certain statement for purpose of 
impeaching witness’ credibility and 
that counsel for one party consent¬ 
ed to the ruling, if the record were 
in error in showing such counsel’s 
consent, such party should have tak¬ 
en measures to correct record before 
submitting it on appeal and, in ab¬ 
sence of such correction, did not save 
his right on such point. 

U.S.—^Hobart v. O'Brien, C.A.Mass., 
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243 F.2d 735, certiorari denied 78 
S.Ct. 42, 356 U.S. 830. 2 L.Ed.2d 42. 
rehearing denied 78 S.Ct. 139, 355 

U. S. 879, 2 L.Ed.2d 110. 

55. U.S.—O’Boylo v. Northwestern 
Fire & Marine Ins. Co., C.C.A.N.Y., 
49 F.2d 713. 

Wustum V. Kradwell, C.C.A.Wis., 
270 F. 646. 

OmlBsloA not cured 
Where the character of evidence 
offered was not stated as required 
by rule of court, the omission wa.s 
not cured by an affidavit filed about 
two months after the decree in sup¬ 
port of a motion for rehearing or a 
new trial. 

U.S.—^Wustum V. Kradwell, supra. 

55.5 Statement of evidence 

Where printed record which was 
filed by defendants did not contain 
a clear and connected narrative state¬ 
ment of the evidence, but deficiency 
was overcome to some extent by 
plaintiff’s supplemental record, 
plaintiff’s motion to dismiss appeal 
on ground that printed record filed by 
defendants failed to comply with 
rules of court was denied. 

U.S.—United Elec. Radio & Mach. 
Workers of America v. Oliver 
Corp., C.A.Iowa, 206 F.2d 376. 

55.10 U.S.—Bullen v. De Bretteville, 
C.A.Cal., 239 F.2d 824, certiorari 
denied Treasure Co. v. Bullen, 77 S. 
Ct. 825, 363 U.S. 947, 1 L.Ed.2d 856. 
Supplemental record ordered by 
court on its own motion or on prop¬ 
er suggestion see supra § 296(10). 

55.16 U.S.—Bullen v. De Bretteville, 
C.A.Cal., 239 F.2d 824, certiorari de¬ 
nied Treasure Co. v. Bullen, 77 S.Ct. 
825, 353 U.S. 947, 1 L.Ed.2d 856. 

56. U.S.—North Chicago St. R. Co. 

V. St. John, Ill., 86 F. 806, 29 C.CJU 
634. 



36 C.J.S. 


FEDERAL COURTS §§ 295(17)-295a8); 


Striking record or part thereof, A transcript 
of the record may, on a proper application, be 
stricken in whole or in part where it is intrinsically 
defective,or where it fails to comply with the 
statute or rule of court.^s Matter improperly in¬ 
cluded in the transcript of the record on appeal 
may be stricken on motion,even if it has been 
included in the record on appeal by stipulation,^^*^ 
and even if a similar motion was denied by the 
trial court, without prejudice.59*io 

The appellate court may, in its discretion and in 
furtherance of justice, postpone the consideration 
of a motion to strike matter from the transcript 
until the final hearing of the cause on the merits.^*® 

§ 295(18). - Certiorari or Other Proceed¬ 

ing to Bring up Record 

Where there appears to be a diminution of the rec¬ 
ord on appeal, the court of appeals may, in its discretion, 
issue certiorari, or a similar order^ to cause the trans¬ 
mission of the omitted or corrected portions of the record 
to the appellate court. 


Where there appears to be a diminution of the 
record on appeal, the court of appeals may, in its 
discretion, issue a certiorari, or similar order, di¬ 
recting a full and complete record to be brought 
up.®i This writ is allowable only for surprise or 
excusable neglect,®^ and is employed generally to 
perfect a defective transcript or return, by bring¬ 
ing up matters of record omitted therefrom or de-^ 
fectively incorporated.®® It will not be issued to 
bring up matters not of record or not considered 
in the court below.®* 

An application or motion for a writ of certiorari, 
or similar order, must comply with the rule of 
court authorizing it,®® and be made within the 
time prescribed by order or rule of court.®® 

A writ of certiorari to bring up a corrected rec¬ 
ord does not issue as a matter of right on mere 
suggestion of defects in the record, but the appli¬ 
cation must be supported by evidence of the defects 
alleged to exist.®'? 


57. U.S.—Walton v. Southern Pac. 
Co., C.C.A.Ca]„ 63 P.2d 63. 

58. T.T.S.—Snead v. Little Cahaba 
Coal Co., C.C.A.Ala., 53 F.2d 560— 
Dickson v. Brown, C.C.A.Tex., 9 F. 
2d 63. 

U. S. V. Forness, D.C.N.Y., 2 F.R. 
D. 160. 

Printed record, presented to appel- 
lee for approval, but not agrreed to 
or approved by court is not properly 
for consideration of court of ap¬ 
peals, and should be stricken. 

XJ.S.—Becker v. Thomas, C.C.A.Kan., 
14 F.2d 829. 

It is no errotind for strikinff the 
transcript that it Is merely incom¬ 
plete. I 

U.S.—Flickinger v. Vandalia First 
Nat. Bank, Ohio, 145 F. 162, 76 C.C. 
A. 132. 

59. U.S.—Panaview Door & Window 
Co. V. Reynolds Metals Co., C.A. 
Cal., 255 P.2d 920—Black & Yates 
V. Mahogany Ass’n, C.C.A.Del., 129 
F.2d 227, 148 A.L.R. 841, certiorari 
denied Mahogany Ass’n v. Black & 
Yates, 63 S.Ct. 76, 317 U.S. 672, 87 
L.Ed. 639—Tuttle v. Claflin, N.Y., 
88 F. 122, 31 C.C.A. 419. 

asatter not stxloken, as not part of 
record 

(1) Neither briefs nor supplements 
thereto are part of the record, and 
motion to strike supplement to brief 
would be denied. 

XJ.S.—^United Gas Improvement Co. 
V. Securities and Exchange Com¬ 
mission, C.C.A.3, 138 F.2d 1010. 

(2) Court of appeals will grant ap¬ 
pellant's motion to strike from rec- 
ord a document not before district 
•court, but will not strike portions of 


I appellees' brief dealing with such 
I document, as briefs are not part of 
record. 

I U.S.—Black & Yates v. Mahogany 
Ass’n, C.C.A.Del., 129 P.2d 227, 148 
A.L.R. 841, certiorari denied Ma- 
I hogany Ass'n v. Black & Yates, 63 
S.Ct. 76, 317 U.S. 672, 87 L.Ed. 639. 
Matters considered on motion to 
strike 

What occurred in the court below 
after date of appeal is not within 
jurisdiction of court of appeals to 
consider on a motion to strike from 
record district court’s opinion filed 
after appeal had been taken. 

U.S.—In re Los Angeles County Pio¬ 
neer Soc., C.A.Cal., 217 F.2d 190. 
59.5 U.S.— Panaview Door & Win¬ 
dow Co. V. Reynolds Metals Co., C. 
A.Cal., 266 F.2d 920. 

59.10 U.S.—Panaview Door & Win¬ 
dow Co. V. Reynolds Metals Co., su¬ 
pra. 

60. U.S,—Fleming v. Palmer, C.C.A. 
Puerto Rico, 123 F.2d 749—Eden- 
born V. Sim, N.Y., 204 F. 781, 123 
C.C.A. 144. 

61. U.S.—In re A. L. Robertshaw 
Mfg. Co., D.C.Pa., 136 F. 220. 

Power to direct correction of omis¬ 
sion or misstatement see supra fi 
295(16). 

68, U.S.—^Woods V. First Nat. Bank, 
C.C.A.Ariz., 16 F.2d 856. 

63. U.S.—Flickinger v. First Nat. 

Bank of Vandalia, Ill., Ohio, 146 F. 
162, 76 C.C.A. 132. 

64L U.S.—Davidson v. Grady, C.C.A. 
Fla., 106 F.2d 272—U. S. v. Payne, 
C.C.A.Wash., 72 F.2d 693—U. S. v. 1 
MePhee, C.C.A.Wa8h., 31 F.2d 248. I 
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Where Jurisdiction was properly 
challenged in the trial oonrt, and. 

notwithstanding the challenge, appeU 
lee permitted the case to be heard on 
appeal, without an attempt to sup¬ 
ply defects in the record, certiorari 
for a diminution of the record will 
not be granted, particularly where a 
statement of the evidence was not 
prepared by the trial court as re¬ 
quired by rule of court. 

U.S.—Woods V. First Nat. Bank, C.C. 
A.Arlz.. 16 F.2d 866. 

65. U.S.—Kennedy v. U. S.. C.C.A.9, 
115 F.2d 624. 

Motion violating rule 
A so-called petition by appellee for 
order requiring that a portion of the 
evidence alleged to have been re¬ 
ceived below be certified to circuit 
court of appeals, and that on receipt 
thereof district court be required to 
make a specific finding favorable to 
appellee, was in reality a “motion,** 
and hence violated court rule by fail¬ 
ing to state points and authorltiea. 
U.S.—Kennedy v. U. S., supra. 

66. U.S.—Smith v. Ho viand, C.CJlr 
Ariz., 11 F.2d 9. certiorari denied 
Ho viand v. Smith, 46 S.Ct. 638, 271 
U.S. 686, 70 L.Ed. 1151. 

Presidio Mining Co. v. Overton, 
C.C.A.Cal., 261 P. 1023—Sowlea v. 
U. S., C.C.Vt., 21 P. 223. 

Wont of dlligenoe in moving for 
writ of certiorari to compel certifica¬ 
tion of transcript of record of lower 
court may preclude relief. 

U.S.—^Dickson v. Brown, C.C.A.T6ik.» 
9 F.2d 63. 

07. U.S.—Randolph v. Allen, Te*,, 78 
F. 23, 19 C.C.A. 363. 
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Under a writ of certiorari from the appellate 
court directing the court below to correct and 
complete the record, that court has authority by a 
nunc pro tunc entry to make any changes in the 
record necessary to make it conform to the facts 
and recite accurately what was done.®® 

§ 295(19). Conclusiveness and Effect of Rec¬ 
ord 

The record on appeal Imports absolute verity and Is 
generally the aole, conclusive, and unimpeachable evi¬ 
dence of the proceedings In the lower court, unless the 
record Is intrinsically defective. 

In accordance with the rules governing the con¬ 
clusiveness and effect of a record on appeal gen¬ 
erally, discussed in Appeal and Error § 1142 et 


seq., the record filed for the purpose of appeal 
from the federal district court to the court of ap¬ 
peals usually imports absolute verity, and is the 
sole, conclusive, and unimpeachable evidence of 
the proceedings in the lower court.®® Accordingly 
the appellate court must be governed by the record 
in deciding questions presented for review;*^® and 
the record cannot be contradicted or explained by 
affidavits or other evidence or matters dehors the 
record.'^i 

These rules, as to conclusiveness, apply to recitals 
in the record,'^2 a case made or statement of facts, 
as a part of the record,^® a statement of the evi¬ 
dence approved by the trial court,^4 and to the 
certificate, authorized by law, of the judge or clerk 
to the record or some part thereof.'^® 


Tranicript fllea 1« prainmptivaly 
correct, and the court has no power, 
by certiorari, on ex parte affidavits, 
to cause the record to be amended by 
inserting: a paper which appellant 
claims was introduced before a mas¬ 
ter, but of which neither the master 
nor counsel for appellee has any rec¬ 
ollection. 

TT.S.—Randolph v. Allen, supra. 

68 . U.S.—Hays v. Wagner, Ohio, 150 
F. 533, 80 C.C.A. 275. 

69. U.S.—Hoffman v. Halden, C.A. 
Or., 268 F.2d 280—Superior Mfg. 
Corp. V. Hessler Mfg. Co., C.A.C 0 I 0 .. 
267 F.2d 302—Humphreys Gold 
Corporation v. Lewis, C.C.A.Mont., 
90 F.2d 896. 

Bank of Waterproof v. Fidel¬ 
ity & Deposit Co. of Maryland, C.C. 
A.La., 299 P. 478, certiorari denied 
Fidelity & Deposit Co. of Mary¬ 
land V. Bank of Waterproof, 45 S. 
Ct. 98, 266 U.S. 618, 69 L.Ed, 471— 
St. Louis & S. F. R. Co. v. Lough- 
miller, D.C.Okl., 193 F. 689—In re 
McCall, Tenn., 146 F. 898, 76 C.C. 
A. 430. 

Partlonlar proceedings held oonolu- 

sive 

(1) Decree based on master’s re¬ 
port, where statement of evidence In 
record did not contain facts from 
which appellate court could by com¬ 
putation determine that the ultimate 
facts stated in master’s report were 
not sustained by the detailed record 
which was available to him. 

U.S.—Bank of Burlington v. City of 
Murphysboro, C.C.A.I11., 96 F.2d 
899. 

(2) Findings of fact recited in, or 
based on, a master's report, where 
evidence before the master was not 
included in record on appeal. 

U.S.—^Parker v. U. S., C.C.A.Mass., 
126 F.2d 370—Chase v. African M. 
E. Church, C.C.A.Virgin Islands. 
108 F.2d 977—^U. S. v. Galveston. 
Houston Electric Co., aC.A.Mas8.. 


84 P.2d 616, certiorari denied U. S. 
v. Galveston-Houston Electric Co., 
57 S.Ct. 117, 299 U.S. 690, 81 L.Ed. 
435. 

(3) Trial court’s fact findings. 

U.S.—Southern Power & Light Co. v. 
U. S., C.C.A.Ark., 72 F.2d 368. 
Oonclnsiveness of bill of ezosp. 
tlons, under former practice, before 
bill was abolished in court of appeals. 
U.S.—B. K. Wood Lumber Co. v. An¬ 
dersen, C.C.A.Wash., 81 P.2d 161, 
certiorari denied 56 S.Ct. 669, 297 

U. S. 723, 80 L.Ed. 1007—U. S. v. 
Alcorn. C.C.A.Or., 80 F.2d 487—U. 
S. V. Paul, C.C.A.Idaho, 76 F.2d 132 
—^Walton V. Southern Pac. Co., C. 
C.A.Cal., 63 F.2d 63. 

Moss V. Gulf Compress Co., Miss., 
203 F. 657, 121 C.C.A. 67—^Purple v. 
Union Pac. R. Co., Kan., 114 F. 123, 
61 C.C.A. 664, 57 L.R.A. 700. 

D.C.—Graziani v. Arundell, 299 F. 
886, 55 App.D.C. 21—Dreslin v. 

Phillips, 279 F. 803, 61 App.D.C. 
324. 

70. U.S.—International Basic Econ¬ 
omy Corp. V. Blanco Lugo, C.A. 
Puerto Rico, 267 F.2d 263—Railway 
Exp. Agency v. Mallory, C.C.A. 
Miss., 168 F.2d 426, certiorari de¬ 
nied 69 S.Ct. 48, 335 U.S. 824, 93 L. 
Ed. 378—Bank of Burlington v. 
City of Murphysboro, C.C.A.I11., 96 
F.2d 899—Virginia Beach Bus Line 
v. Campbell, C.C.A.N.C., 73 F.2d 
97. 

Questions presented for review see 
infra 89 295(20)-295(23). 

71. U.S.—Wall V. U. S., C.C.A.Kan., 
97 F.2d 672, certiorari denied 59 S. 
Ct. 104, 305 U.S. 632. 83 L.Ed. 406 
—Walton V. Southern Pac. Co., C. 
C.A.Cal., 63 P.2d 63. 

In re McCall, Tenn., 145 F. 898, 
76 C.C.A. 430—Columbus Chain Co. 

V. Standard Chain Co., Ohio, 146 F. 
186, 76 C.C.A. 164. 

72. U.S.—Barbachano v. Allen, C.A. 
Cal., 192 F.2d 836—Mayfield v. 
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^tna Life Ins. Co., C.C.A.Tex., 100 
F.2d 199—Wall v. U. S., C.C.A.Kan., 
97 F.2d 672, certiorari denied 69 
S.Ct. 104, 806 U.S. 632, 83 L.Ed. 
4(^5—Day-Gormley Co. v. National 
City Bank of New York, C.C.A.N. 
Y,, 89 F.2d 703, certiorari denied 
Day-Gormley Leather Co. v. Na¬ 
tional City Bank of New York, 68 
S.Ct. 39, 302 U.S. 719, 82 L.Ed. 556 
—Snider v. Sand Springs Ry. Co., 
C.C.A.Okl., 62 F.2d 636. 

Texas Co. v. American Trade De¬ 
veloping Co., C.C.A.Canal Zone, 272 
F. 670. 

73. U.S.—Williamson v, Chicago 

Mill & Lumber Corporation, C.C.A. 
Ark., 69 F.2d 918. 

St. Louis & S. F. R. Co. v. Lough- 
miller, D.C.Okl., 193 F. 689. 

Party designated as corporation 
Where agreed statement of case on 
appeal referred to subcontract as be¬ 
ing between subcontractor and prime 
contractor which was designated as 
a corporation, such stipulation pre¬ 
cluded subcontractor from contend¬ 
ing that prime contractor was a part¬ 
nership. 

U.S.—B & G Elec. Co. v. G. E. Bass & 
Co., C.A.Miss., 262 P.2d 698, certio¬ 
rari denied 78 S.Ct. 1372, 867 U.S. 
931, 2 L.Ed.2d 1371. 

74. U.S.—In re Windsor Square De¬ 
velopment, C.C.A.Arlz., 91 F.2d 493 
—Edwards v. Holland Banking Co., 
C.C.A.MO., 76 P.2d 713—William¬ 
son v. Chicago Mill & Lumber Cor¬ 
poration, C.C.A.Ark., 69 P.2d 918. 
Appellant oaaaot ooatradiot state- 

ment approved by trial Judge In equi¬ 
ty case that no testimony had been 
offered in support of claim. 

U.S.—Edwards v. Holland Banking 
Co., C.C.A.MO., 76 F.2d 713. 

76. U.S.—Collins v. Streltz, C.C.A. 
Ariz., 96 F.2d 430, certiorari denied 
69 S.Ct. 67, 806 U.S. 608, 83 L.Ed. 
387. 
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If, however, the record is intrinsically defective 
in failing to recite essential facts it falls of its own 
weight.'^ ® 

Under Rule 75 of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., as there is no provision 
for making an authentic statement of the proceed¬ 
ings not stenographically reported, or as to which 
no reporter’s transcript is available, if appellant 
servos with his designation his account of the 
proceedings, such statement will be deemed cor¬ 
rect unless his adversary serves a supplement, or 
takes its truth to the judge,and if appellee files 
a supplemental statement of the evidence or pro¬ 
ceedings, it too will be deemed agreed to unless 
taken to the judge and if the reporter’s tran¬ 
script of the proceedings and evidence is used it 
may be relied on as being correct, subject to cor¬ 
rection by the judge.*^^ 

Court's settlement of dispute. Under Rule 75 (h) 
of the Federal Rules of Civil Procedure, 28 U.S. 
C.A., providing in part that if any difference arises 
as to whether the record truly discloses what oc¬ 
curred in the district court, the difference must 
be submitted and settled by that court and the 
record made to conform to the truth, as discussed 
supra § 295(16), the district court’s determination 
of the controversy will be upheld in the absence 


of a showing that his determination is unreason¬ 
able and a statement of the judge of the dis¬ 
trict court that he had no recollection of certain 
matters alleged to have occurred before him is 
conclusive on the court of appeals on appeaU^*^® 

Under the former law, on appeal from the 
municipal court of the District of Columbia, the 
court of appeals was required to accept the tran¬ 
script of record as it came to the court where 
there were no inconsistencies within the transcript, 
no apparent inadequacy of the transcript, no cler¬ 
ical or ministerial mistakes, and no charge of de¬ 
liberate falsification.'^^-^® 

§ 295(20). Questions Presented for Review 

Except that the appellate court may, to prevent a 
manifest miscarriage of Justice, notice an apparent error 
not properly raised on the record, the court of appeals (a 
limited in its review to questions properly presented by 
the record, which must set forth all related matters nec¬ 
essary to the determination of such questions; and all 
other questions must be presumed waived. 

Subject to the exception that a federal appellate 
court, in order to prevent a manifest miscarriage 
of justice, may notice an apparent error not prop¬ 
erly raised on the record,'^^-®® the court of appeals 
is limited in its review of a case to the considera¬ 
tion of such questions only as are properly pre¬ 
sented by the record or the requisite part thereof.®® 


Secitals in certificate as true 

U.g.— Collins V. Streltz, supra. 

76. U.S.—^Walton v. Southern Pac. 
Co., C.C.A.Cal., 63 F,2d 63. 

77. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 F.2d 721. 

73 . U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., supra. 

79. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., supra. 
79.5 U.S.—Gunther v. E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 266 
P.2d 710. 

aCotioiL to strike matter granted 

Under federal rule relating to des¬ 
ignation and certification of the rec¬ 
ord on appeal, action of the district 
court in granting a motion to strike 
certain items from the record on the 
ground that they had not been receiv¬ 
ed in evidence and that the record so 
showed was conclusive in absence of 
a charge that court has deliberately 
and intentionally falsified the rec¬ 
ord. 

U.C.—Belt V. Holton, 197 F.2d 679, 90 
U.S.APP.D.C. 148. 

79.10 U.S.—Camps v. New Tork City 
Transit Authority, C.A.N.T., 261 F. 
2d 320. 

79.15 D.C.—Marvin’s Credit v. Hall, 
129 F.2d 67, 76 U.S.App.D.C. 96. 


79.50 U.S.—Lambur v. Tates, C.C.A. 
Mo., 148 F.2d 137—U. S. v. Harrell, 
C.C.A.Ark.. 133 P.2d 604. 
Consideration on appeal of plain or 
fundamental errors apparent on 
face of record although not prop¬ 
erly assigned see infra 9 296(2). 

80 . U.S.—Springer v. Best, C.A.Cnl., 
264 F.2d 24—Pacific Cage & Screen 
Co. V. Continental Cage Corp., C.A. 
Cal., 269 F,2d 87—^Walters v. Chi¬ 
cago & N. W. Ry. Co., C.A.Wi8., 
216 P.2d 332—Prudential Ins. Co. 
of America v. Strickland, C.A.Tenn., 
187 F.2d 67—^Northwest Airlines v. 
Jackson, C.A.Minn., 186 F.2d 74, 
certiorari denied Jackson v. North¬ 
west Airlines, 72 S.Ct. 26, 842 U.S. 
812, 96 L.Ed. 614—^Hinton v. Colum¬ 
bia River Packers Ass'n, C.C.A.Or., 
131 F.2d 88—^Kelley-Koett Mfg. Co. 
V. McEuen, C.C.A.Ky., 130 P.2d 488. 
certiorari denied 63 S.Ct. 662, 318 
U.S. 762, 87 L..Ed. 1134—Hill V. 
Ohio Casualty Ins. Co., C.C.A.Tenn., 
104 F.2d 696—^Tragllo v. Harris, C. 
C.A.Or., 104 F.2d 439, 127 A.L..R. 
803. certiorari dismissed Tragllo 
v. Harris, 60 S.Ct. 126, 308 U.S. 629, 
84 L.Bd. 624—Garrow, MacClain & 
Garrow v, Bass, C.C.A.Tex., 88 P. 
2d 674, certiorari denied 68 S.Ct. 
16. 302 U.S, 697, 82 D.Ed. 638—Close 
v. Brlctson Mfg. Co., C.C.A.Neb., 49 
F.2d 761—^U. S. v. Commercial 
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Credit Co., C.C.A.Md., 20 F.Od 519— 
Bank of Waterproof v. Fidelity 
& Deposit Co. of Maryland, C.C.A. 
La., 299 P. 478, certiorari denied 
Fidelity & Deposit Co. of Mary¬ 
land V. Bank of Waterproof, 45 S. 
Ct. 98, 266 U.S. 618, 69 L.Ed. 471— 
Roberts Cone Mfg. Co. v. Bruck- 
man, Mo., 255 F. 967, 167 C.C.A. 
249—Good Pine Lumber Co. v. 
Duke, La., 229 P. 714, 144 C.C.A. 
124. 

D.C.—Simpson v. Stein, 284 F. 731, 62 
App.D.C. 137. 

4 C.J. p 621 note 76. 

Illegible doonments 

Where photostatic copy of sum¬ 
mons in record sent to appellate 
court was Illegible, appellate court 
could not pass adequately on motion 
of a defendant to dismiss the com¬ 
plaint on ground that he had not 
been properly served with process be¬ 
cause document served on him, pur¬ 
porting to be a summons, did not 
name him as a defendant. 

U.S.—^Picking v. Pennsylvania R. Co., 
C.C.A.Pa., 162 F.2d 753. 

Objeotion 

Where ground on which objection 
was based had not been set out in 
record, no point was raised for re¬ 
view. 

U.S.—Taylor v. Taylor, C.A.Ark., 211 
F.2d 794. 
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All Other questions must be presumed waived.80-5 

Accordingly, a question may be reviewed only 
where the record or the requisite part thereof con¬ 
tains or sets forth such matters relating thereto as 
will enable the appellate court to determine wheth¬ 
er or not the matter has been presented to, or rul¬ 
ed on by, the district court,^0-^® and whether or 
not there is error in respect thereof.8^ If matters 
which are not a part of the record proper are not 
brought up in the manner required therefor, the 
review is limited to questions appearing on the 
record proper.®^ 

The court of appeals will not uphold contentions 
not sustained or supported by the record.82.5 in¬ 
deed, where the omissions in the record are such 
that nothing is presented for appellate review, as 
is sometimes the case,82-io the appeal will be dis- 


36 C.J.S. 

missed82.i5 or the judgment will be affirmed.82.20 
On the other hand, failure to incorporate the tes¬ 
timony in the record on appeal may not warrant 
affirmance in view of the pleadings and findings in 
the particular case.82.25 a statement in the appeal 
record that a party has consented to the decree 
is equivalent to an admission that facts exist on 
which the decree rests, and the only question open 
is whether the decree could be entered on any 
state of facts.82.30 

Application of rule to particular questions. The 
general rule, discussed above, that only where the 
record properly presents the question involved, 
and sets forth the evidence or other related mat¬ 
ters necessary to its determination, may the ap¬ 
pellate court review questions i)resented on appeal, 
has been applied to questions relating to the grounds 
and form of action83 and matters of defense 


Parties appearlaff without counsel 

It is not the function of court of 
appeals to supervise laymen in the 
practice of law, and where appellant, 
although constantly urged to em¬ 
ploy legal counsel, appeared in pro¬ 
pria persona, there were only two 
questions properly before the court 
of appeals: (1) “Does each complaint 
involved state a claim upon which 
relief can be granted?” and (2) “Are 
the instructions of the court fair to 
appellant on their face and without 
reference to the record?” 

U.S.—Springer v. Best, C.A.Cal., 264 
F.2d 24. 

Fraud or false swearing 

Where circumstances constituting 
the fraud or false swearing on part 
of insured, which insurer alleged as 
a defense to insured’s action on fire 
policy, were not alleged in pleadings 
nor were they set forth in opinion of 
court, which merely stated generally 
that Insured did not tell truth with 
respect to certain matters, without 
finding what false statements were 
made by insured, when they were 
made, wherein they were material or 
in what respect they were false, there 
was no basis for adequate review. 
U.S.—Owen v. Commercial Union Fire 
Ins. Co. of N. T., C.A.Md., 211 F.2d 
488. 

Under former practice, review was 
limited to questions presented by bill 
of exceptions. 

U.S.—Taylor v. Merrill, C.C.A.Ariz., 
104 F.2d 710, certiorari denied 60 S. 
Ct. 122, 308 U.S. 593, 84 L.Ed. 496 
—Griggs V. Nadeau. Minn., 250 F. 
781, 163 C.C.A. 113—National Sure¬ 
ty Co. V. Lincoln County, C.C.A. 
Mont., 238 F. 705, 151 C.C.A. 555— 
Dunsmuir v. Scott, Cal., 217 F. 200, 
183 C.C.A. 194. 

80.5 U.S.—Springer v. Best, C.A.Cal., 
264 F.2d 24. 


80.10 U.S.—Smith v. Porter, C.C.A. 
Ark., 143 F.2d 292—Shepler v. Cru¬ 
cible Fuel Co., C.C.A.Pa., 140 F.2d 
371. 

Where it is not clear from record 

on appeal that contention argued by 
appellant was presented to trial 
court, such court made no findings 
and drew no conclusions with respect 
to such contention, and appellant’s 
specifications of error do not refer 
to it, court of appeals cannot consider 
matter. 

U.S.—Rogers v. Union Pac. R. Co., C. 

C.A.Or., 146 F.2d 119. 

81. U.S.—Giran V. Ensign, C.A.Pa., 
234 F.2d 307—Brooks v. Woods. C. 
A.Cal., 181 F.2d 716—Red Star Lab¬ 
oratories Co. V. Pabst, C.C.A.Ill., 
100 F.2d 1—Close v. Brictson Mfg. 
Co., C.C.A.Neb., 49 F.2d 761—U. S. 
V. One Ford Sedan, C.C.A.Mlss., 297 
F. 830. 

4 C.J. p 521 note 76. 

Proceedings in prior cases 

On appeal from directed verdict 
for defendant, fact that in three pre¬ 
vious trials of the cause defendant’s 
motion for directed verdict had been 
denied and issues of negligence and 
of willful and wanton conduct had 
been submitted to jury, was immate¬ 
rial, since records in such cases were 
not before court of appeals, which 
was required to decide case on record 
before it. 

U.S.—Petermlchl v. Chicago & N. W. 
Ry. Co.. C.A.I11., 205 F.2d 434, cer¬ 
tiorari denied 74 S.Ct. 276, 346 U. 
S. 916, 98 L.Ed. 411. 

88. U.S.—^Bowers v. Henry Steers, 
Inc., N.T., 241 F. 377, 164 C.C.A. 
267. 

Review limited to record proper in 
absence of bill of exceptions, under 
former practice, see supra § 295(6). 

88.5 D.C.—Marvin’s Credit v. Hall, 
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129 P.2d B7, 76 t!.S.App.D.C. 95— 
J.anes v. Jane.s. 278 F. 676, 51 App. 
D.C. 267—New Arcade Co. v. Owens, 
258 F. 966, 49 App.D.C. 65—McCur- 
ley v. National Savings & Tru-st 
Co., 268 F. 164, 49 App.D.C. 10. 
Ohjection to latitude of cross-ex¬ 
amination. will not be considered on 
appeal unless it is sustained by the 
record. 

D.C.—Nunan v. Timberlake, 85 F.2d 
407, 66 App.D.C. 150. 

In view of ambiguity in record, the 
court of appeals may be unable to 
say that a tender by appellant at the 
trial was sufficient. 

D.C.—Dante v. Miniggio, 298 F. 845, 
64 App.D.C. 386. 

88.10 D.C.—Spruill v. Crawford, 75 
F.2d 522, 64 App.D.C. 118. 

No exception properly appearing in 
record 

D.C.—Vincent v. U. S., 37 F.2d 824, 59 
App.D.C. 194, certiorari denied 60 
S.Ct. 237, 281 U.S. 720, 74 L.Ed. 
1139. 

88.16 D.C.—Barker v. Albright, 86 
F.2d 862, 66 App.D.C. 296. 

88.80 D.C.—Spruill v. Crawford, 76 
P.2d 622, 64 App.D.C. 118—Darby 
V. Montgomery County Nat. Bank 
of Rockville, Md., 72 F.2d 181, 63 
App.D.C. 313, certiorari denied 66 
S.Ct. 92, 293 U.S. 679, 79 L.Ed. 676, 
rehearing denied Darby v. Mont¬ 
gomery County Nat. Bank, 65 S.Ct. 
146, 293 U.S. 631, 79 L.Ed. 717. 
88.85 D.C.—Allen v. Jones, 12 P.2d 
186, 56 App.D.C. 246. 

88.30 D.C.—Curry v. Curry, 79 F.2d 
172, 65 App.D.C. 47. 

83. U.S.—Rieker Brewing Co. v. U. 
S., C.C.A.Pa., 60 P.2d 88, certiorari 
denied 53 S.Ct. 90, 287 U.S. 641, 77 
L.Ed. 555. 

84. U.S.—Town of Hamden v. Amer- 
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the jurisdiction of the lower courta defect in the direction of a verdict.®^ 

processthe pleadings, 87 including an amend- ^hc rule has also been applied to questions re- 

nient or demurrer*^ thereto; and to the ruling lating to the qualifications and selection of jurors;88 
on a motion for a continuance,®® for a dismissal error in connection with a reference or submission 
or nonsuit,®! for summary judgment,®!-® or for to a master;®^ the conduct of the trial or hearing,®® 


lean Surety Co., C.C.A.Conn., 93 F. 
2d 482, certiorari denied American 
Surety Co. v. Town of Hamden, 58 
s et. 647, 303 U.S. 648, 82 L.Ed. 1109 
—Vulcan Mfg^. Co. v. Maytag Co., 
C.C.A.MO., 73 F.2d 136, certiorari 
diamlssed 55 S.Ct. 403, 294 U.S. 
7:?t. 79 L.Ed. 1263—U. S. Merchants’ 
Shippers’ Ins. Co. v. Elder Demp¬ 
ster & Co., C.C.A.N.T., €2 F.2d 59— 
Italston Steel Car Co. v. Commis- 
.sioner of Internal Revenue, C.G.A., 
53 F.2d 948—Childs v. U. S., C.C.A. 
La., 5 F.2d 816—Radetsky v. 
(Iramm-Bernstein Motor Truck Co., 
C.C.A.Colo., 4 P.2d 965—Wise v. 
Brotherhood of Locomotive Fire¬ 
men and Knginomen, Iowa, 262 F. 
061, 164 C.C.A. 469—Shawnee Nat. 
Bank v. U. S.. Okl., 249 F. 583. 161 
C.C.A. 509. 

Privilege 

Where public official presented to 
the district court defense of quali¬ 
fied privilege to libel suit and on ap¬ 
peal to the court of appeals raised 
only question of absolute immunity 
in his brief but on reconsideration 
he urged that court to pass on de¬ 
fense of qualified privilege, court of 
appeals should have passed on de¬ 
fense of qualified privilege. 

U.S.—Barr v. Matteo, App.D.C., 78 S. 
Ct. 204, 355 U.S. 171, 2 L.Ed.2d 179. 
Sufflclency or lasnlllclency of de¬ 
fense set up in the court below can¬ 
not be considered, on appeal, where 
the record does not show all the 
matters properly bearing on such de¬ 
fense. 

D.C.—Cave v. District of Columbia, 
90 F.2d 383, 67 App.D.C. 138. 

Bes Judicata 

Where Judgment in prior proceed¬ 
ing in same court between same par¬ 
ties is pleaded as res Judicata or es¬ 
toppel by Judgment and plea is tra¬ 
versed, material parts of the record 
in prior proceeding must be offered 
in evidence to make a record on 
which review may be had. 

U.S.—Divide Creek Irr. Dlst. v. Hol¬ 
lingsworth, C.C.A.C 0 I 0 ., 72 P.2d 859. 
. 05 , U.S.—Tower Realty Co. v. City 

of East Detroit, Mich., C.A.6, 186 
F.2d 690, opinion supplemented on 
other grounds 188 F.2d 363—Fergu¬ 
son V. Wachs. C.C.A.I11.. 96 F.2d 
910—Sturhahn v. General House¬ 
hold Utilities Co., C.C.A.Ga., 92 F. 
2d 416—Boston Acme Mines Cor¬ 
poration V. Salina Canyon Coal Co., 
C.C.A.Utah, 8 F.2(l 729—^Farmers’ 
Oil & Guano Co. v. Duckworth Co., 
.fGa., 217 F. 862, 133 C.C.A. 278— 
>-Eldorado Coal & Mining Co. v. Mar- 


lotti. HI.. 216 F. 61. 131 C.C.A. 369— 
Taylor v. Easton. S.D., 180 F. 863, 
103 C.C.A. 609. 

88. U.S.—Bankers’ Surety Co. V. 
Town of Holly, Colo.. 219 F. 96, 134 
C.C.A. 636. 

87. U.S.—Fred Harvey, Inc., v. 

Crooks, C.C.A.MO., 64 F.2d 353— 
Akre v. Liberty State Bank of 
Minneapolis. C.C.A,S.D.. 24 F.2d 

816. 

A ruling on a motion to reanire 
plaintiff to elect on which count he 
will rely is revlewable only where 
the record contains all the evidence. 
U.S.—Buckeye Powder Co. v. E. I. Du 
Pont de Nemours Powder Co., N.J., 
223 F. 881, 139 C.C.A. 319. 

88. U.S.—Suffel V. Bosworth, C.C.A. 
Cal., 95 F.2d 494—^Electric Manage¬ 
ment & Engineering Corporation v. 
United Power & Light Corporation 
(of Kansas), C.C.A.Kan., 19 F.2d 
311. 

Befusal to permit amendment 

(1) Refusal to permit amendment 
cannot be reviewed where record 
does not disclose ground or amend¬ 
ment proposed. 

U.S.—Reno Sales Co. v. Pritchard In¬ 
dustries. C.A.Ill., 178 F.2d 279— 
Roach v. Stastny, C.C.A.I11., 104 F. 
2d 669—^Electric Management & 
Engineering Corporation v. United 
Power & Light Corporation (of 
Kansas), C.C.A.Kan., 19 F.2d 311 
—Bulte V. Iglehart, Ind., 137 F. 
493, 70 C.C.A. 76. 

(2) Where record did not Indicate 
that any application to have Judg¬ 
ment set aside in order to permit fil¬ 
ing of amended complaint was made 
to trial court, no question as to filing 
of amended complaint was open to 
consideration on appeal. 

U.S.—Feddersen Motors v. Ward, C.A. 
Colo., 180 F.2d 619. 

89. U.S.—^Electrical Research Prod¬ 
ucts V. Gross, C.C.A.Alaska, 86 F. 
2d 925—Corona Coal Co. v. Robert 
P. Hyams Coal Co., C.C.A.Ala., 9 
F.2d 361. 

Sa U.S.—^Virginia Beach Bus Line v. 
Campbell, C.C.A.N.C., 73 F.2d 97. 
certiorari denied 65 S.Ct, 637, 294 
U.S, 727, 79 L.Ed. 1268—Patterson 
Oil Co. V, Brodhead, C.C.A.Tex., 2 
F.2d 698—Panama R. Co. v. Curran, 
Canal Zone, 256 F. 768, 168 C.C.A. 
114. 

Bsfusal of eoatiaiuuieo to tsko dop- 
osltioa of a witness on a new issue 
introduced by amendment is not re¬ 
vlewable. where it does not appear 
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what the testimony of the witness 
would have been. 

U.S.—Pauchet v. BuJac, C.C.A.N.M.. 
281 F. 962. 

91. U.S.—Reynolds v. Dorrance, C.C. 
A.Va., 94 F.2d 184—Whelan v. 
Blankenbeckler, C.C.A.Tex., 87 F.2d 
81—Ebner v. Zimmerly, Alaska, 118 
F. 818, 65 C.C.A. 430. 

Dismissal of defease 
U.S.—Sinclair Refining Co. v. Refin¬ 
ers’ Oil Co., C.C.A.Ohio, 76 F.2d 861. 
91.5 D.C.—T.V.T. Corp. v. Basiliko, 

267 F.2d 186, 103 U.S.App.D.C. 181. 

92. U.S.—Pitcairn v. Perry, C.C.A. 
Mo., 122 F.2d 881, certiorari denied 
62 S.Ct. 414, 314 U.S. 697, 86 L.Ed. 
557—^Virginia-Carolina Tie & Wood 
Co. V. Dunbar, C.C.A.N.C., 106 F.2d 
383—Montgomery v. Sioux City 
Seed Co.. C.C.A.Wyo.. 71 F.2d 926 
—Vance v. Chapman, C.C.A.Okl., 23 
F.2d 914—Kalloch v. Hoagland, 
Tenn.. 239 F. 262, 162 C.C.A. 240. 

93. U.S.—U. S. V. Meyer, C.C.A.I11., 
113 F.2d 387, certiorari denied Mey¬ 
er v. U. S., 61 S.Ct. 174, two cases, 
311 U.S. 706, 85 L.Ed. 469. 

94. U.S.—Toledo, P. & W. R. R. V. 
Peoria & P. U. Ry. Co., C.C.A.I11., 
72 F.2d 745—Hunn v. Lewis, C.C.A. 
Iowa, 25 F.2d 271, certiorari denied 
49 S.Ct. 30, 278 U.S. 631, 73 L.Ed. 
549. 

A master’s fladiag of facts cannot 
be reviewed. In the absence from the 
record of a certificate or other proof 
that it contains all the evidence tak¬ 
en relating to such findings. 

U.S.—Prosser v. Chapman, C.C.A.S.C., 
2 P.2d 134—Goldsmith Silver Co. v. 
Savage, Me., 229 F. 623, 144 C.C.A. 
33. 

Clarkson v. Fisher, Mass., 228 P. 
330, 142 C.C.A. 622—W. M. Ritter 
Lumber Go. v. Lestershlre Lumber 
& Box Co., N.T.. 163 P. 676, 82 
C.C.A. 529—^McCourt V. Singers- 
Bigger, Colo., 145 F. 103, 76 C.C.A. 
73, 7 Ann.Cas. 287—St. Louis Mer¬ 
chants’ Bridge Terminal Ry. Co. v. 
Continental Trust Co., Ohio, 111 F, 
669, 49 C.C.A. 629. 

95. U.S.—Peck v. Shell Oil Co., C.C. 
A.Cal., 142 F.2d 141—Hazel tine v. 
Johnson, C.C~A.Mont., 92 F.2d 866. 

Physleal condition of party 
Complaint could not be made be* 
cause one of defendants was com¬ 
pelled to testify when his physical 
condition was such that he was not 
strong enough to stand the strain of 
examination without endangering his 
health, where record did not dlaclose 
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including the conduct and remarks of the court,®^ 
and the argument and conduct of counsel;®*^ the 
amount of recovery or extent of the relief grant¬ 
ed;®® the ruling on a motion for a new trial;®® 
and error in the allowance or disallowance of 
costs, and the manner of taxing them.i 

The application of the rule has also been deter¬ 
mined with respect to questions dependent on evi¬ 
dence, questions as to instructions, and questions 
as to findings and the decision, as discussed infra 
§§ 295(21)-295(23). 


§ 295(21). —- Questions Dependent on 
Evidence in General 

Generally, questions which depend on the evidence 
are available only where such evidence or the relevant 
portion thereof properly appears of record; and this is 
so with respect to questions as to the admission or ex¬ 
clusion of evidence, and the sufficiency of evidence. 

Generally, questions which depend on the evi¬ 
dence are available on appeal only where such evi¬ 
dence or the relevant portion thereof appears of 
record,® in the manner and form prescribed by 


any untoward effect on such defend¬ 
ant, and it did not appear that hla 
testimony was confused. 

U.S.—Fraser v. U. S.. C.C.A.Tenn., 14B 
F.2d 139, certiorari denied 65 S.Ct. 
684. 324 U.S. 849, 89 L.Ed. 1409. 

Dlsquallfleation of jury 

A judgement cannot be reviewed on 
the ground that the Jury were not 
impartial, unless the record shows 
that they were Improperly influenced 
or were governed by passion or prej¬ 
udice. 

U.S.—^Kansas City So. R. Co. v. Bll- 
lingslea, Tex., 116 F. 336, 54 C.C.A. 
109, certiorari dismissed 23 S.Ct. 
850, 189 U.S. 515, 47 L.Ed. 925. 

96. U.S.—^Atlas Beverage Co, v. Min¬ 
neapolis Brewing Co., C.C.A.Mo., 
113 F.2d 672—Hazeltine v. Johnson, 
C.C.A.Mont., 92 F.2d 866—Fisher 
Mach. Works Co. v. Dougherty, 
Kan., 231 F. 910, 146 C.C.A. 106. 

Conduct with respect to jury 

Where specifleation of error stated 
that court had replied to Jury’s note 
indicating they were deadlocked, out 
of presence of counsel, by returning 
note saying, “No comment,” and 
urged that court’s refusal to take 
message in open court and to dis¬ 
charge jury at that time amounted to 
moral coercion of Jury, but there was 
no competent evidence that any such 
notes were sent or received, or that 
there was at any time any coercion 
of jury, specifleation was without 
merit. 

U.S.—Zimmerman v. Emmons, C.A. 
Hawaii, 225 F.2d 97, certiorari de¬ 
nied 76 S.Ct. 302, 350 U.S. 932, 100 
L.Ed. 814. 

97. U.S.—Haug v. Grimm, C.A.N.D., 
261 F.2d 523—Franklin v. Shelton, 
C.A.Okl., 250 F.2d 92, certiorari de¬ 
nied 78 S.Ct. 544, 355 U.S. 959, 2 
L.Ed.2d 533—Peresipka v. Elgin, J. 
& E. Ry. Co., C.A.Ind., 217 F.2d 
182—Illinois Terminal R. Co. v. 
Friedman, C.A.Mo., 210 P.2d 229— 
Stilwell v. Hertz Drivurself Sta¬ 
tions, C.A.Pa., 174 F.2d 714—Cun¬ 
ningham V. Olson Drilling Co., C.A. 
Tex., 171 F.2d 392—Fleming v. 
Husted, C.C.A.Iowa, 164 P.2d 65, 
certiorari denied 68 S.Ct. 661, 833 
U.S. 843, 92 L..Ed. 1127—Morgan v. 


Sun Oil Co., C.C.A.Tex., 109 F.2d 
178, certiorari denied 60 S.Ct. 1086, 
310 U.S. 640, 84 L.Ed. 1408—Metro¬ 
politan Life Ins. Co. v, Banion, C. 
C.A.Wyo., 106 P.2d 561, certiorari 
dismissed 60 S.Ct. 468, 309 U.S. 
691, 84 L.Ed. 1033—Chicago & N. 
W. Ry. Co. V. Kelly, C.C.A.Minn., 
74 F.2d 31—Rhodes v. U. S., Mo.. 
79 F. 740, 25 C.C.A. 186. 

Commants on statutas 
Where counsel for plaintiff In his 
closing argument read to jury stat¬ 
utes of state and commented thereon, 
giving his views as to their con.struc- 
tion and meaning, argument was im¬ 
proper, but in view of fact that no 
objection was made until close of ar¬ 
gument when exception was taken to 
the comments of the law as read and 
argument of counsel was not pre¬ 
served and was not reproduced in 
record on appeal, argument of coun¬ 
sel was not reviewable. 

U.S.—Glendenning Motorways v. An¬ 
derson, C.A.Minn., 213 F.2d 432. 

98. U.S.—^Michigan Window Clean¬ 
ing Co. v. Martino, C.A.Mlch., 173 
F.2d 466—Cameron County Water 
Imp. Dist. No. 8 v. De La Vergne 
Engine Co., C.C.A.Tex., 100 F.2d 
623—Turner v. Standard Ice & Fuel 
Co., C.C.A.Kan., 292 F. 38—Guard¬ 
ian Savings & Trust Co. v. Road 
Improvement Dist. No. 2 of Benton 
County, C.C.A.Ark., 290 F. 152— 
Liggett v. Glenn, Mo., 51 F. 381, 2 
C.C,A. 286. 

Allowance of interest 

U.S.—Greeley Nat. Bank v. Wolf, C. 
C.A.C 0 I 0 ., 4 F.2d 67. 

▼erdlot cannot be reviewed as ez- 

oesslve in absence of instructions on 
measure of damages in the record, 
at least where verdict is within 
bounds of reason. 

U.S.—Spokane, P. & S. Ry. Co. v. Cole, 
C.C.A.Or., 54 F.2d 318. 

99. U.S.—Gay v. U. S., C.C.A.I11., 118 
F.2d 160. 

D.C.—Somerville v. Capital Transit 
Co., 192 F.2d 413, 89 U.S.App.D.C. 
343, certiorari denied 72 S.Ct. 553, 
342 U.S. 941, 96 L.Ed. 700. 

Beoord held snffleient 

Record on appeal from judgment 
in federal employers’ liability ac- 
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I tlon disclosed that trial court had 
I not failed, in ruling on motion for 
new trial, to consider defendant’s 
claim that verdict as to damages 
was against weight of evidence. 

U.S.—Burkey v. Montour R. Co., C. 
A.Pa., 220 P.2d 743. 

1. U.S.—Blackhurst v. Johnson, C. 
C.A.Mo., 72 P.2d G44—Pennsylvania 
R. Co. V. Minds, Pa.. 244 F. 63, 166 
C.C.A. 481, affirmed .39 S.Ct. 531, 250 
U.S. 368, 63 L.Ed. 1039—Corn Prod¬ 
ucts Refining Co. v. Chicago Real 
Estate Loan & Trust Co., Ill., 186 
F. 63, 107 C.C.A. 283. 

Necessity of setting out evidence 

(1) Action of the trial court, on 
motions to tax or retax costs or to 
grant extra allowances, will not be 
reviewed on appeal unless the evi¬ 
dence before the trial court appears 
on the record. 

U.S.—Speh V. Bullard, C.C.A.Fla., 
90 F.2d 227. 

(2) Action of court in refusing 
to compel giving of security for 
costs will not be reversed, where 
record does not contain the evidence 
on the hearing of the motion. 

U.S.—Panama R. Co. v. Curran, Ca¬ 
nal Zone, 256 F. 768, 168 C.C.A. 114. 

8. U.S.—State of Ark. ex rel. La 
Gasse v. Godbehere, C.A.Ark., 261 
P.2d 623—^Elgin Corp. v. Atlas Bldg. 
Products Co., C.A.N.M., 251 F.2d 7. 

78 S.Ct. 1371, 357 U.S. 926, 2 L.Ed. 
2d 1370—^Unlon Pac. R. Co. v. Bridal 
Veil Lumber Co., C.A.Or., 319 F.2d 
826, certiorari denied Bridal Veil 
Lumber Co. v. Union Pac. R. Co., 
76 S.Ct. 466, 360 U.S. 981, 100 L.Ed. 
849—In re Chapman Coal Co., C.A. 
Ill., 196 F.2d 779—Slnko Tool & 
Mfg. Co. v. Automatic Devices 
Corp., C.A.Conn., 157 F.2d 974— 
Lawrence v. Connecticut Mut. Life 
Ins. Co., C.C.A.Mich., 91 F.2d 381 
—Vulcan Mfg. Co. v. Maytag Co., 
C.C.A.M 0 ., 73 F.2d 136, certiorari 
dismissed 65 S.Ct. 403, 294 U.S. 734, 

79 L.Ed. 1263—City and County of 
Denver v. Denver Tramway Corpo¬ 
ration, C.C.A.C 0 I 0 ., 23 F.2d 287, cer¬ 
tiorari denied 49 S.Ct. 20, 278 U.S. 
616, 73 L.Ed. 639—Haubtman & 
Loeb Co. V, Hooven-Owens-Rent- 
Bchler Co., C.C.A.La., 262 F. 408— 
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rule of court otherwise the review will be limited 
to a consideration of the record proper.^ 

Admission or exclusion of evidence. Alleged er¬ 
ror in the admission of evidence will be considered 
only where the record shows the evidence admit¬ 
ted,® the fact that it was admitted,® and the ob¬ 
jections thereto and rulings thereon;®® and, when 
necessary to a review of a ruling on the admissi¬ 
bility of particular evidence, other evidence ad¬ 
mitted should be included in the record.^ 

Where evidence is admitted subject to objection 


FEDERAL COURTS § 295(21) 

to its competency and admissibility, the record 
must show whether the evidence was finally re¬ 
ceived or not, and whether or not the objection 
was overruled in order to obtain a review of the 
point.® The admission of expert testimony may 
be reviewed only where the record discloses a 
factual foundation for the expert witness' con¬ 
clusion.® Rulings on the admissibility of evidence 
on cross-examination will be reviewed only where 
the record contains enough of the testimony in 
chief to enable the court to see whether the rul¬ 
ings were erroneous.^® 


Smith & Co. V. Klngfalfa Mills, 
Neb.. 2.37 F. 82. 150 C.C.A. 284— 
Walker v. Giles, N.Y., 218 F. 637, 
134 C.C.A. 395—Tiernan v. Chicago 
Life Ins. Co., Kan., 214 F. 238, 131 

C. C.A. 284. 

D.C.—Steger v. Cameron, 109 F.2d 
347, 71 App.D.C. 202—Finn v. Law- 
son. 72 F.2d 742, 63 App.D.C. 370— 
Fletcher v. Laws. 64 F.2d 163, 62 
App.D.C. 40—Ricketts v. U. S., 32 
F.2d 943, 59 App.D.C. 47—Stock¬ 
mann v. Allen, 4 F.2d 299, 66 App. 

D. C. 223—Gladman v. Stoddart, 42 
App.D.C. 346. 

4 C.J. p 532 note 90. 

Befusal to permit view 

Where, in action to enjoin explo¬ 
sive testing operations and to recover 
damages allegedly inflicted by such 
operations, pictures of site of blast¬ 
ing operations, which was fifteen 
miles from place of trial, were intro¬ 
duced at pre-trial conference, refusal 
to permit the Jury to view the prop¬ 
erty could not be said by the court 
of appeals to constitute an abuse of 
district judge’s discretion, especially 
in absence of transcript of evidence. 
U.S.—Gunther v. E. I. Du Pont De 
Nemours & Co., C.A.W.Va., 256 F.2d 
710. 

Sztent of oross-ezamliiatloii 

Contention that court erred in un¬ 
duly restricting cross-examination 
was not properly presented for re¬ 
view where appellant had not com¬ 
plied with rule requiring that state¬ 
ment on appeal shall quote evidence 
referred to and any objections or 
other equivalent action taken with 
respect thereto, together with rulings 
of the court thereon, giving pages 
of printed record on which quota¬ 
tions appear. 

U.S.—Kasper v. Baron, C.A.S.D., 207 
P.2d 744. 

JTnror’s bias 

Where, after all evidence had been 
taken, argument of counsel had been 
heard, and judge's charge had been 
delivered, jury foreman allegedly ex¬ 
pressed desire, as jury began to con¬ 
sider verdict, that jurors get case 
over in hurry, since both parties had 
to pay a lot of money, and case was 
only scheme on one plaintiff’s part 

86 C.J.S.—66 


to get money from defendant, court 
of appeals would not be justified in 
concluding that foreman was biased, 
in absence of showing of evidence 
which he had heard. 

U.S.—Gunther v. E. I. Du Pont De 
Nemours & Co., C.A.W.Va., 266 F.2d 
710. 

3. U.S.—^Fairbanks, Morse & Co. v. 
American Valve & Meter Co., Ill., 
48 S.Ct. 317, 276 U.S. 305, 72 L.Ed. 
684—^Moss V. Gilchrist-Fordney Co., 
C.C.A.Miss., 24 F.2d 931. 

Fact that testimony is not filed 
within the time allowed by rule of 
court does not prevent its being con¬ 
sidered. 

U.S.—Pinkston v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
C.C.A.Ohio, 69 F.2d 600, affirmed 55 
S.Ct. 1, 293 U.S. 96, 79 L.Ed. 219, 
rehearing denied 55 S.Ct. 211, 293 
U.S. 632, 79 L.Ed. 717. 

4. U.S.—In re Los Angeles Lumber 
Products Co., C.C.A.Cal., 100 F.2d 
963—Huffman v. Baldwin, C.C.A. 
Ark., 82 F.2d 6—^Rosborough v. 
Chelan County, C.C.A.Wash., 63 F. 
2d 198. 

Xf the evidence heard by the lower 
court Is not In the record, nothing can 
be considered on appeal except ques¬ 
tions of law not depending on the 
evidence, such as the sufficiency of 
the common-law record, including the 
pleadings and findings, to authorize 
the verdict or the conclusions or 
judgment of the trial court. 

U.S.—^American Employers Ins. Co. v. 
Franklin Savings & Loan Co. of Ma¬ 
con, C.C.A.Ga., 89 P.2d 224. 

5. U.S.—Bynum v. Baggett Transp. 
Co., C.A.Ala., 228 F.2d 666—Peitz- 
man v. City of Illmo, C.C.A.Mo., 
141 F.2d 966, certiorari denied 65 
S.Ct. 47, 823 U.S. 718, 89 L.Ed. 577. 
rehearing denied 65 S.Ct. 112, 323 
U.S. 813, 89 L.Ed. 647—Farmers’ 
Life Ins. Co. of Denver, Colo., v. 
Barker, C.C.A.Tex., 2 F.2d 468. 

D.C.—O'Neal v. Cowles Magazines, 
226 F.2d 43, 96 U.S.App.D.C. 204. 

4 C.J. P 533 note 91. 

6. U.S.—Phillips V. Governor & Co. 
of Adventurers of England Trading 
into Hudson’s Bay, C.C.A.Nev„ 79 
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F.2d 971—^Masonic Ben. Ass'n of 
Central Illinois v. Lyman, Ill., 60 
F. 498, 9 C.C.A. 104. 

Matter “ooasidered” 

Where trial court merely Indicated 
in certificate that he had “considered" 
quotations from medical text, record 
did not sustain claim that court al¬ 
lowed introduction of pages of the 
text in evidence and relied heavily 
thereon. 

U.S.—Eagleston v, Rowley, C.A.Alas¬ 
ka, 172 F.2d 202. 

6.5 U.S.—Peitzman v. City of Illmo, 
C.C.A.Mo., 141 P.2d 956, certiorari 
denied 65 S.Ct. 47. 323 U.S. 718, 89 
L.Ed. 677, rehearing denied 66 S. 
Ct. 112, 323 U.S. 813, 89 L.Ed. 647 
—Kalamazoo Ry. Supply Co. v. 
Duff Mfg. Co., C.C.A.Mlch., 113 F. 
264, 61 C.C.A. 221. 

7. U.S.—Sheehan v, Braddock Coal 
Co., C.C.A.MaBs., 293 F, 673, cer¬ 
tiorari denied 44 S.Ct. 334, 264 U. 
S. 585, 68 L.Ed. 862. 

Xa rebuttal 

An appellate court cannot deter¬ 
mine admissibility of testimony in 
rebuttal, where the record contains 
but a small part of the prior evi¬ 
dence. 

U.S.—Sheehan v. Braddock Coal Co., 
supra. 

8. U.S.—U. S. v. John II Estate, C. 
C.A.Hawaii, 91 P.2d 93, certiorari 
denied John II Estate v. U. S., 58 
S.Ct, 264, 302 U.S. 746, 82 L.Ed. 
677. 

9. U.S.—U. S. V. Francis, C.C.A. 
Mont., 64 F.2d 865. 

10. U.S.—Stolte V. Larkin, C.C.A. 
Minn., 110 F.2d 226. 

First Nat. Bank of Pittston v. 
Hoggson Bros., Pa., 242 F. 261, 156 
C.C.A. 101. 

Testimony in another suit 
If testimony of a witness In an¬ 
other suit was different from his 
testimony in the present suit, such 
inconsistency should be brought into 
the record by cross-examination, and 
in the absence thereof the objection 
will be disregarded on appeal. 

U.S.—Troy Wagon Works Co, v. Ohio 
Trailer Co., C.C.A.Ohio, 274 F. 618. 
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Alleged error in the exclusion of evidence will or the contents thereof.^^ 
be considered only where the record shows what admissibility of certain evidence de- 

such evidence would have been or otherwise pre- ^ pj.^p^^ foundation there- 

serves such evidence and the record must be determine whether 

sufficiently explicit to enable the appellate court exclusion was error in the absence of anything 
to understand the nature and purpose of the ex- ^ p^^pe^ foundation 

eluded evidence.ii-5 Error in excluding oral tes- j ^4 5 

timony will be reviewed only where the record 

shows what the testimony would have been, or Sufficiency of evidence. The sufficiency of the 
what was proposed to be proved by the question evidence will be reviewed by the appellate court 
asked,12 unless the question itself indicates what only where the record or the appropriate part 
the answer would be.i3 Alleged error in exclud- thereof properly raises or presents such question, 
ing documentary evidence will not be reviewed, and properly sets forth and presents all or substan- 
where the record fails to preserve the document tially all of the evidence adduced at the trial,i® 


11. U,S.—^U. S. V. Marsh, C.C.A.Va,, 
108 F.2d 558—Andrews v. Drake, 
C.C.A.Mich., 83 F.2d 767. certiorari 
denied 57 S.Ct. 36. 299 TJ.S. 572, 81 
L.Ed. 421—New York Life Ins. Co. 
V. Doerksen, C.C.A.Kan., 75 F.2d 96 
—^Meador v. National Liberty Ins. 
Co. of America, C.C.A.Tex., 53 F.2d 
731—Farley v. Norfolk & W. Ry. 
Co., C.C.A.W.Va., 14 P.2d 93—Camp 
Mfg. Co. V. Beck, C.C.A.S.C., 283 P. 
706—^Anderson Lumber Corpora¬ 
tion V. Lehto, C.C.A.S.C., 282 F. 485 
—Postal Teleffraph-Cable Co. v. 
Citizens* Nat. Bank, N.J., 228 F. 
601, 143 C.C.A. 123. 

4 C.J. p 71 note 97. 

Bsbuttal evidence 

Error cannot be predicated on dis¬ 
missal of bill, without permitting: 
rebuttal evidence, where record does 
not show character of rebuttal to be 
offered. 

U.S.—Lowish V. First Nat, Bank, C. 
C.A.Ohio, 31 F.2d 408. 

11. B U.S.—Ilallinan v. U. S., C.A. 
Cal., 182 P.2d 880, certiorari denied 
71 S.Ct. 1010, 341 U.S. 952, 96 L.Ed. 
1375, rehearing denied 72 S.Ct. 623, 
342 U.S. 956, 96 L.Ed. 710, rehear¬ 
ing denied 72 S.Ct. 756, 343 U.S. 
931, 96 L.Ed. 1341. 

Evidentiary valne 

U.S.—Boyle v. U. S., C.C.A.Mont., 149 
F.2d 201. 

12. U.S.—Ledbetter v. Great Atlan¬ 
tic & Pac. Tea Co., C.A.N.C., 186 
F.2d 601—Sacramento Suburban 
Fruit Lands Co. v. Soderman, C.C. 
A.Cal., 36 P.2d 934. 

D.C.—U. S. V. Cox, 128 F.2d 324, 76 
U.S.App.D.C. 31. 

4 C.J. p 74 note 14. 

Befneal to anewer ^tieetlone 

Under Are policy requiring insured 
to “submit to examinations under 
oath . . . and subscribe the 

same,** refusal of insured’s officers 
and its other witnesses to answer 
questions relating to Inventory made 
after Are by insured on ground that 
questions were controversial or that 
answers might be used for impeach¬ 
ment could not be excused on appeal 


on theory that questions were Imma¬ 
terial and presumably repetitious 
where no objection as to immaterial¬ 
ity or repetitiousness was made at 
the time and only twenty-six of the 
three hundred pages covered by such 
examination were in record. 

U.S.—Gipps Brewing Corp. v. Cen¬ 
tral Mfrs.' Mut. Ins. Co., C.C.A.Ill., 
147 P.2d 6. 

SulIlcieiLcy of bill of exceptions 

under former practice. 

U.S.—Sartor v. United Gas Public 
Service Co., C.C.A.La., 84 P.2d 436. 

13. U.S.—Brett v. U. S., C.C.A. 
Wash., 86 F.2d 305, certiorari de¬ 
nied 67 S.Ct. 782, 301 U.S. 682, 81 
L.Ed. 1340. 

14. U.S.—Chicago & E. I. R. Co. v. 
Southern Ry. Co., C.A.Ind., 261 P. 
2d 394—Texas & Pac. Hy. Co. v. 
Buckles. C.A.La., 232 F.2d 267, cer¬ 
tiorari denied 76 S.Ct. 1052, 351 U.S. 
984, 100 L.Ed. 1498—Bennett v. 
ScoAeld, C.A.Tex., 170 F.2d 887— 
Quapaw Land Co. v. BoUnger, C.C. 
A.La., 32 F.2d 627, set aside, 60 S. 
Ct. 244, 281 U.S. 693, 74 L.Ed. 1122 
—First Nat. Bank of Pittston v. 
Hoggson Bros., Pa., 242 P. 261, 155 
C.C.A. 101. 

4 C.J. p 73 note 9. 

State court records, excluded from 
evidence by federal district court, to 
which cau.se was removed, but or¬ 
dered transmitted to, and duly lodged 
with, clerk of court of appeals, which 
excused appellant from incorporating 
them in full, in record, were held 
properly before latter court for con¬ 
sideration. 

U.S.—^Atchison, T. & S. P. Ry. Co. v. 
A. B. C. Fireproof Warehouse Co., 
C.C.A.MO., 82 F.2d 605, certiorari 
denied A. B. C. Fireproof Warehouse 
Co. v. Atchison, T. & S. F. Ry. Co., 
67 S.Ct, 17, 299 U.S. 666, 81 L.Ed. 
409. 

14.5 Bhotostatic copy 

Where from the record court of ap¬ 
peals had no way of determining 
whether a proper foundation had been 
made to Justify Introduction of a 
photostatic copy of a document, ap¬ 
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pellant not having established error, 
court of appeals would rule against 
him. 

U.S.—Springer v. Best, C.A.Cal., 264 
P.2d 24. 

15. U.S.—King V. Carmichael, C.A. 
Mich., 2C8 F.2d 305—^Watson v. 
Button, C.A.Or., 235 F.2d 236— 
Jernlgan v. Southern Pac. Co., C.A. 
Ariz., 222 F.2d 246—Kaschefsky v. 
Kaschefsky, C.C.A.Mich., 110 F.2d 
836—Smith v. Boise City, C.C.A.Ida- 
ho, 104 P.2d 933—City of Woodward 
V. Caldwell, C.C.A.Okl., 86 P.2d 567 
—Real Estate-Land Title & Trust 
Co. V. Town of Fairfax, C.C.A.Okl., 
84 F.2d 676—Baker Ice Mach. Co. 
V. Hebert, C.C.A.Neb., 76 F.2d 73— 
Kalloch V. Hoagland, Tenn., 239 
F. 252, 152 C.C.A. 240—PaciAc Mail 
S. S. Co. V. Balderach, Canal Zone. 
229 P. 662, 144 C.C.A. 22—Meyer v. 
Everett Pulp & Paper Co., Wash., 
193 F. 857, 113 C.C.A. 643—Chri.sty 
V. Schwartzchild & Sulzberger Co., 
Ill., 160 F. 657, 88 C.C.A. 125. 

4 C.J. p 536 note 8. 

OmlBBlou of exhibltB, mapB, or docu¬ 
mentary evidence 

Sufficiency of the evidence will not 
be considered, on appeal, where ex¬ 
hibits, maps, or documentary evidence 
introduced in evidence are omitted 
from the record. 

U.S.—U. S. V. Patryas, C.C.A.Ill., 90 F. 
2d 715, affirmed 68 S.Ct. 551, 303 U. 
S. 341, 82 L.Ed. 883—Wise v. Broth¬ 
erhood of Locomotive Firemen and 
Enginemen, Iowa, 252 P. 961, 164 
C.C.A. 469. 

Decision against appeUeo barred 

Pact that record on appeal did not 
contain all the evidence would be a 
valid objection to a decision by appel¬ 
late court against appellee, but not to 
a decision for appellee. 

U.S.—Elias v. Clarke, C.C.A.N.T., 143 
P.2d 640, certiorari denied 05 S.Ct, 
191. 323 U.S. 778, 89 L.Ed. 622, two 
cases. 

Buffleienoy to cure defect in pleading 

Where appellant asserted that com¬ 
plaint failed to state a cause of ac¬ 
tion because of his uncertainty but no 
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except where the omitted part has no bearing on 
the question presented,and except that, where 
there has been a view of the premises by the jury, 
it would seem impossible that the record be regard¬ 
ed as incorporating all of the evidence.^^ 

As a general rule alleged errors in the rulings 
of the court on an application for a dismissal or 
nonsuit,18 qj. ^Jth regard to the direction of a 
verdict or an affirmative charge,19 are reviewable 
only where the record contains all or substantially 
all the evidence on which the ruling is based. 

It is a further essential to a review of the suffi¬ 
ciency of the evidence that the record or certificate 
affirmatively recite or show that it contains all 
the evidence, or, in other words, it must purport 
to contain all the evidence but this does not 
require a statement in express terms that all the 
evidence is set out, and it is sufficient if it affirma¬ 
tively appears from a reasonable construction of 


the language used that all, or substantially all| the 
material evidence is preserved.^! 

§ 295(22). -As to Instructions 

Questions Involving Instructions given or refused will 
be considered only where the particular instruction, and 
all the instructions given, are made part of the recordr 
and, in case of a refused instruction, where a proper re¬ 
quest therefor appears; and where the ruling depends 
on the evidence, the record must set forth the evidence. 

Questions, involving instructions given or re¬ 
fused, will be considered on appeal only where the 
instructions involved are made a part of the rec- 
ord,22 and, in case of a refusal of an instruction, 
where it affirmatively appears from the record that 
a proper request therefor was made.28 However, 
where appellee^s brief conceded that the district 
court refused to give certain charges requested 
by appellant, the court of appeals has considered 
such adverse rulings even though they were not 

shown by the record .23.5 


portion of testimony or proceedings 
at trial was brought up, court of ap¬ 
peals could not say that any Initial 
defect was not cured at trial. 

U.S.— Brooks v. Woods, C.A.Cal., 181 
F.2d 73 6. 

16. U.S.—Bolen-Darnall Coal Co. v. 
Hicks, Ark., 190 F. 717, 111 C.C.A. 
445. 

17. U.S.—Rebillard v. Minneapolis, 
St. P. & S. S. M. Ry. Co., N.D., 216 
F. 503, 133 C.C.A. 9, Li.R.A.1916B 
953. 

18. U.S.—Keith Lumber Co. v. Hous¬ 
ton Oil Co. of Texas. Tex., 257 F, 1, 
168 C.C.A. 213, certiorari denied 40 
S.Ct. 13, 260 U.S. 666, 63 L.Ed. 1197 
—Copper River & N. W. Ry. Co. v. 
Reeder, Alaska. 211 F. 280, 127 C.C. 
A. 648—^Jefferson v. Burhans, Minn., 
85 F. 924, 29 C.C.A. 487. 

19. U.S.—Buffington v. Owosso Mfg. 
Co., C.C.A.Ark., 105 F.2d 692—E. K. 
Wood Lumber Co. v. Andersen, C. 
C.A.Wash., 81 P.2d 161, certiorari 
denied 56 S.Ct. 669, 297 U.S. 723, 80 
L.Ed. 1007—^Krauss Bros. Lumber 
Co. V. Mellon, C.C.A.Ala., 18 F.2d 
369, reversed on other grounds 48 S, 
Ct. 358, 276 U.S. 386, 72 L.Ed. 620, 
amended on other grounds 48 S.Ct. 
.527, 72 L.Ed. 1018, and mandate 
conformed to, C.C.A., 30 P.2d 901, 
certiorari denied 49 S.Ct. 513, 279 

U. S. 872, 73 L.Ed. 1008—U. S. v. Mo¬ 
bile & O. R. Co., C.C.A.Ala., 8 F.2d 
613—Copper River & N. W. Ry. Co. 

V. Reeder, Alaska, 211 P. 280, 127 C. 
C.A. 648. 

D.C.—Blake v. Trainer, 148 F.2d 10, 
79 U.S.App.D.C. 360. 

4 C.J. P 589 note 15. 

20. U.S.—^U. S. v. John II Estate, C. 
C.A.Hawaii, 91 P.2d 93, certiorari 
denied John II Estate v. U. S., 68 


S.Ct. 264, 302 U.S. 746. 82 L.Ed. 677 
—Roberts v. National Sav. Life Ins. 
Co., C.C.A.Ark.. 75 F.2d 530—U. S. 
v. Phillips, C.C.A.Ala., 70 F.2d 722 
—McHale v. Hull, C.C.A.Ill., 16 F.2d 
783—Oregon-American Lumber Co. 
V. Simp.son, C.C.A.Wash., 8 P.2d 946. 
4 C. J. p 539 note 19. 

Usnal fonunla is, “The foregoing 
was all the evidence given In the 

U.S.—U. S. V. Yant, C.C.A.Ill., 88 P.2d 
956. 

21. U.S.—E. K. Wood Lumber Co. 
V, Andersen, C.C.A.Wash., 81 P.2d 
161, certiorari denied 56 S.Ct. 
669, 297 U.S. 723, 80 L.Ed. 1007— 
Equitable Life Assur. Soc. of U. S. 
V. Halliburton, C.C.A.Okl., 67 P.2d 
864—^U. S. V. Alvord, C.C.A.Mass., 
66 F.2d 465, certiorari denied 64 S. 
Ct. 376, 291 U.S. 661, 78 L.Ed. 1063 
—Page V. Lafayette Worsted Co., C. 
C.A.R.I., 66 F.2d 339, certiorari de¬ 
nied Lafayette Worsted Co. v. Page, 
54 S.Ct. 127, 290 U.S. 692, 78 L.Ed. 
596—Stinson v. Business Men’s Ac¬ 
cident Ass'n, C.C.A.Okl., 43 F.2d 312 
—^Unlon Indemnity Co. v. Leldes- 
dorf, C.C.A.N.Y., 37 F.2d 26, certio¬ 
rari denied Leidesdorf v. Union In¬ 
demnity Co., 60 S.Ct. 246, 281 U.S. 
730, 74 L.Ed. 1146—First Nat. Bank 
of Council Bluffs, Iowa v. Moore, 
Wash., 148 P. 963, 78 C.C.A. 681— 
Cincinnati, H. & D. R. Co. v. Thle- 
baud, Ohio, 114 P. 918, 62 C.C.A. 
638. 

2S. U.S,—Stadia Oil & Uranium Co. 
V. Wheelis, C.A.Utah, 261 F.2d 269 
—Port Dodge Hotel Co. of Fort 
Dodge V. Bartelt, C.C.A.Iowa, 119 
F.2d 253—^New York Alaska Gold 
Dredging Co. v. Walbridge, C.C.A. 
Alaska, 76 F.2d 656—Emporia Loan 
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& Investment Co. v. Rees, C.C.A. 
Kan., 66 P.2d 226, rehearing denied 
66 P.2d 789—Compania L’Unlon De 
Paris V. Goldsmith, C.C.A.Puerto 
Rico, 8 P.2d 134—Standard Port¬ 
land Cement Co. v. Foley, C.C.A. 
Ala., 270 F. 203, certiorari denied 
41 S.Ct. 634, 266 U.S. 693, 65 L.Ed. 
1174—Stewart v. Dallam, Fla., 219 
P. 886, 136 C.C.A. 416—Johnson v. 
Wlllapa, Wash., 173 P. 488, 97 C.C. 
A. 494—Dubois v. Decker, Pa., 114 
P. 267, 62 C.C.A. 153—Case v. Hall. 
Ind.Terr., 94 P. 300, 36 C.C.A. 269. 
Kero allegation of oonnsel that 
certain InatmotlonB were given is 
insufficient. 

U.S.—Compania L’Unlon De Paris v. 
Goldsmith, C.C.A.Puerto Rico, 8 F. 
2d 134. 

Under prior rule an assignment of 
error challenging the charge could 
not be considered in the absence 
from the record of the charge or ex¬ 
ceptions thereto. 

D.C.—Ricketts v. U. S.. 82 P.2d 948. 
69 App.D.C. 47. 

23. U.S.—^Dangelo v. McLean Fire 
Brick Co., C.C.A.Ohio, 287 P. 14— 
Jack V. Mutual Reserve Fund Life 
Ass’n, Miss., 113 F. 49, 61 C.C.A. 36 
—Fidelity & Casualty Co. of New 
York V. Freeman, Tenn., 109 P. 847, 
48 C.C.A. 692, 64 L.R.A. 680. 
Bequest and objection 
Alleged error of the court In modi¬ 
fying requested instruction was un¬ 
availing in absence of requests for 
instructions in the record and ob¬ 
jections to the instructions given. 
U.S.—St. Louis-San Francisco Ry. 
Co. V. Willingham, C.A.Ark.. 177 F. 
2d 167. 

23.6 U.S. —^Lemley v. Christopher* 
sen, C.C-A.Fla.. 160 F.2d 291. 
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It is further essential to a review of an assign¬ 
ment of error based on the giving or refusal of an 
instruction that all the instructions given be in¬ 
cluded in the record,^4 although the propriety of 
an instruction has been considered even though 
the instruction complained of is the only one pre¬ 
served in the record on appeal.^^-S 

If the instruction given or refused depends on 
the evidence adduced, and is proper or otherwise 
according to the proof, the appellate court will 
review the giving or the refusal of the instruction 
only where the record sets forth the evidence,^5 
or at least as much thereof as bears on the instruc¬ 
tion in question,26 and affirmatively shows that it 
contains all the evidence on the subject matter of 
the instruction complained of.27 


§ 295(23). -As to Findings and Deci¬ 

sions 

Questlont as to findings of fact or conclusions of law, 
or as to the verdict or findings of a Jury, or as to the 
Judgment will be considered by the court of appeals only 
in so far as they are properly presented by the record on 
appeal. 

Errors in findings of fact or conclusions of law 
will be reviewed only where such errors are raised 
or shown by the rccord.28 

Thus, if the evidence, or at least the relevant 
part thereof, is not stated in the record, the correct¬ 
ness of the findings will not be reviewed excei)t in 
so far as they are contradictory or conflicting or 
otherwise clearly erroneous or stated other¬ 
wise, if the evidence in the case is not properly 


84. U.S.—^Metropolitan Life Ins. Co. 
v. Armstrong, C.C.A.Neb., 85 F.2d 
187—Spokane. P. & S. Ry. Co. v. 
Cole. C.C.A.Or,, 54 F.2d 318—Stew¬ 
art V. Dallam, Fla., 219 F. 886, 136 
C.C.A. 416. 

4 C.J. p 546 note 76. 

34.5 U.S.—Stephenson v. Steinhauer, 
C.A.N.D., 188 F.2d 432. 

25. U.S.—Sims V. Texas & N. O. R. 
Co., C.A.La., 267 F.2d 37--State of 
Ark. ex rel. La Gasse v. Godbehere, 
C.A.Ark., 261 F.2d 623—Elgin Corp. 
V. Atlas Bldg. Products Co., C.A. 
N.M., 261 P.2d 7, certiorari denied 
78 S.Ct. 1371, 357 U.S. 926, 2 L.Ed. 
2d 1370—Basham v. City Bus Co., 
C.A.Okl., 219 F.2d 647—Copper Riv¬ 
er & N. W. Ry. Co. V. Reeder, Alas, 
ka, 211 F. 280, 127 C.C.A. 648— 
Johnson v. Willapa Lumber Co., 
Wash., 173 F. 488, 97 C.C.A. 494— 
Milwaukee v. Shailer & Schinglau 
Co., Wis., 91 F. 726, 34 C.C.A. 66. 

4 C.J. p 543 note 65. 

Satire record required 
Appellant may demonstrate that an 
instruction has no basis in evidence 
only by bringing up entire record, 
and an appellant may not bring up a 
portion of the record and compel ap¬ 
pellee to bring up all the rest In or¬ 
der to attempt to prove the conten¬ 
tion of appellant. 

U.S.—Gerhard v. Pagan, C.A.Hawaii, 
268 P.2d 112. 

28. U.S.—Robinson v. Stearns, Pa., 
204 F. 772, 123 C.C.A. 222—Sternen- 
berg V. Mailhos, Tex., 99 F. 43, 39 
C.C.A. 408. 

27. U.S.—Lesser Cotton Co. v. St. 
Louis. I. M. & S. R. Co.. Ark., 114 
F. 133, 62 C.C.A. 96—Yates v. U. 
S., Cal., 90 F. 67, 32 C.C.A, 607. 

28. U.S.—Town of Antlers, Okl. v. 
Benson, C.A.Okl., 247 P.2d 437— 
Sims V. Douglass, C.CA..Ariz., 82 
F.2d 812—U. S. V. Derrick, C.C.A. 
Okl., 70 F.2d 162—Jones v. Gill, C. 
C.A.Mo.» 67 F.2d 169—Jensma v. 


Sun Life Asaur. Co. of Canada, C. 
C.A.Idaho, 64 F.2d 457, certiorari 
denied Sun Life Assur. Co. of Can¬ 
ada V. Jensma, 53 S.Ct. 795, 289 U. 
S. 763, 77 L.Ed. 1606—Geo. A. Hor- 
mel & Co. V. Chicago, M. & St. P. 
Ry. Co., C.C.A.Minn., 283 F. 916. 
Record held not to show error 
Record on appeal in seller’s action 
for reparation for buyer’s failure to 
accept shipment of potatoes disclosed 
that, despite typographical error in 
findings of fact, trial court had not 
misunderstood import of evidence 
tending to show what portion of po¬ 
tatoes were dirty. 

U.S.—J. R. Simplot Co. v. L. Yukon 
& Son Produce Co., C.A.Mo., 227 F. 
2d 67. 

All evidence looked to 

Where Judgment for damages from 
conspiracy In restraint of trade was 
affirmed by the Supreme Court, and 
on hearing of application for injunc¬ 
tion the complete printed record, 
brief, and opinions rendered on trial 
of damage Issue were put in evidence 
for purpose of showing what had 
transpired, circuit court of appeals, 
on appeal from Judgment granting 
injunction, with the entire record be¬ 
fore It would look to all the evidence 
submitted on hearing of the damage 
issue to determine whether evidence 
sustained findings on which injunc¬ 
tion was granted. 

U.S.—Bigelow V. RKO Radio Pic¬ 
tures. C.C,A.I11., 162 P.2d 620, cer¬ 
tiorari denied 68 S.Ct. 168, 332 U. 
S. 817, 92 L.Ed. 394. 

29. U.S.—^Whiteley v. Foremost 

Dairies, Inc., C.A.Ark., 264 F.2d 86 
—^Eistrat v. Massachusetts Bond¬ 
ing & Ins. Co., C.A.Cal., 224 F.2d 
784—^Arnsteln v. Broadcast Music, 
C.C.A.N.Y., 137 P.2d 410—Zander v. 
Lutheran Brotherhood of Minneap¬ 
olis. Minn., C.C.A.Neb., 187 F.2d 17 
—Petition of Gogate, C.C.A.Pa., 
126 P.2d 1020—Speh v. Bullard. C. 
CA.Fla., 90 P.2d 227—Tricou v. 
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Helvering, C.C.A., 68 P.2d 280, cer¬ 
tiorari denied 54 S.Ct. 865, 292 U.S. 
656, 78 L.Ed. 1603, rehearing de¬ 
nied 65 S.Ct. 67, 293 U.S. 629, 78 L. 
Ed. 716—U. S. V. Wooten, C.C.A.N. 
M., 40 P.2d 882—Kendrick Coal & 
Dock Co. V. Commissioner of In¬ 
ternal Revenue, C.C.A., 29 F.2d 650 
—Hunn V. Lew^is, C.C.A.Iowa, 25 F. 
2d 271, certiorari denied 49 S.Ct. 
30, 278 U.S. 631, 73 L.Ed. 649— 
Isaacs V. De Hon, C.C.A.Alaska, 11 
F.2d 943. 

4 C.J. p 648 note 91. 

To obtain review of general find- 
in?, all evidence must be before the 
appellate court. 

U.S.—Stinson v. Business Men’s Ac¬ 
cident Ass’n, C.C.A.Okl., 43 P.2d 
312. 

SCaster’e report or findings based 
thereon 

(1) Where testimony heard by 
master, to whom accounting action 
had been referred, was not tran¬ 
scribed and was not Included as part 
of record, inquiry of court of ap¬ 
peals, on appeal by plaintiffs from 
judgment of district court sustaining 
the master's report, was to deter¬ 
mine whether the master's conclu¬ 
sions found adequate support and 
reason on the face of the master’s 
report. 

U.S.—Bynum v. Baggett Transp. Co., 
C.A.Ala., 228 P.2d 566—Republican 
Pub. Co. V. American Newspaper 
Guild, C.A.Ma88., 172 F.2d 943. 

(2) Where all the evidence was 
not brought up on appeal, master’s 
finding of fact must be sustained, 
especially when unopposed by any 
evidence in the record. 

U.S.—Ellas V. Clarke, 143 P.2d 640. 

certiorari denied, C.C.A.N.T., 66 S. 

I Ct. 191, 323 U.S. 778. 89 L.Ed. 622, 
two cases. 

(8) Where master made a detailed 
report which was confirmed by the 
district court but evidence before the 
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brought up in the record, findings of the trial court 
will generally be accepted as correct.^® The find¬ 
ings will not be reviewed where the record in¬ 
cludes only as much of the evidence as was des¬ 
ignated by appellant,^! unless appellee does not 
call attention to any material evidence omitted from 

the rccord.32 

Jury's verdict or findings. Whether or not the 
court of appeals will consider questions relating 
to the verdict or findings of the jury depends on 
whether such questions are properly presented by 
the record.32.5 Where the record contains nothing 


to show that the verdict is an improper one, it 
will not be disturbed.^ 2.10 

Judgment. The validity or propriety of the 
judgment or order appealed from will be reviewed 
where the record sufficiently presents such ques¬ 
tion; 33 but questions as to the judgment, or motions 
relating thereto, will not be considered on appeal 
where they are not sufficiently presented by the 
record.33-5 Where the question as to the judg¬ 
ment is dependent on evidence, it can be considered 
only where or in so far as the record contains the 
necessary evidence.34 


master was not Included in record on 
appeal to court of appeals, the find- 
inp.s of fact recited in the master’s 
report were conclusive. 

XJ.s .—Parker v. U. S.. C.C.A.Mass.. 
126 F.2d 370. 

<4) Where federal district court, 
on exceptions to master’s report, sus¬ 
tained it in full, and testimony heard 
by master was not transcribed and 
Included as a part of the record, 
court of appeals, in reviewing the 
master’s report, was required to 
abide his fact findings, since there 
was no way to test them under the 
scrutiny of the “clearly erroneous” 
test, prescribed by Rule 63(e) (2) of 
the Federal Rules of Civil Procedure, 
28 U.S.C.A. 

U.S.—Bynum v. Baggett Transp. Co., 
C.A.Ala., 228 F.2d 666. 

(5) Where master was directed to 
report his findings of fact and con¬ 
clusions of law, appeal from decree 
on court’s own findings after all ex¬ 
ceptions to master’s report were sus¬ 
tained cannot be determined, where 
record does not show that it con¬ 
tains all the evidence that was be¬ 
fore the master and that all of such 
evidence was before the trial court. 
U.S.—Roosevelt v. Missouri State 
Life Ins. Co., C.C.A.Ark., 70 F.2d 
939. 

30. U.S.—Whitsell v. Alexander, C. 
A.Ill., 229 F.2d 47, certiorari de¬ 
nied 76 S.Ct. 788, 351 U.S. 932, 100 
L.Ed. 1461—McClyman v. Hamil¬ 
ton, C.A.Cal., 180 F.2d 966—U. S. 
V. Flower, C.C.A.Neb., 108 F.2d 298 
—Bernards v. Johnson, C.C.A.Or., 
103 F.2d 667—Pratt v. Stout, C.C. 
A.Mo., 85 F.2d 172—Geiger v. First 
Troy Nat. Bank & Trust Co. of 
Troy, C.C.A.Ohio, 72 F.2d 877— 
Rickard V. Thompson, C.C.A.Alas¬ 
ka, 72 F.2d 807—Mayer v. White, 
C.C.A.Kan., 12 F.2d 710—Roxana 
Petroleum Co. of Oklahoma v. 
Rush, C.C.A.La., 296 F. 844. 

mefsrea’s findings 

Where evidence introduced before 
referee was not reported, court of 
appeals was required to take ref¬ 
eree’s findings as final and conclu- 
sivs. 


U.S.—Frett v. Benjamin, C.A.Vlrgin 
Islands, 187 F.2d 898. 

’Where evidence heard by auditor is 
not before court, his findings must 
stand, unless controlled by evidence 
in report or outside it. 

U.S.—Moore v. Foss & Co., D.C.Mass., 
18 F.2d 635. 

31. U.S.—Sublette v. Servel, Inc., C. 

C.A.Ark., 124 P.2d 616. 

3a. U.S.—^Associated Indemnity Cor¬ 
poration V. Manning, C.C.A.Wash., 
107 F.2d 362. 

District court’s findings are sub¬ 
ject to attack on appeal as against 
appellees’ insistence that evidence Is 
not all in record, where appellant 
complied with the Federal Rules of 
Civil Procedure, Rule 76, 28 U.S.C.A., 
with respect to designating the por¬ 
tion of the evidence to be contained 
in the record, when appeal was taken 
and appellees have not called atten¬ 
tion to any material evidence omit¬ 
ted from record. 

U.S.—Associated Indemnity Corpora- | 
tlon v. Manning, supra. 

32.6 U.S.—Springer v. Best, C.A.Cal., 
264 F.2d 24—Central Commercial 
Co. V. Jones-Dusenbury Co., Ill., 
251 F. 13, 163 C.C.A. 263. 

32.10 Coudexnuatiou proceeding 

Record contained nothing to show 
that verdict fixing just compensa¬ 
tion for property taken in condemna¬ 
tion proceeding was a quotient ver¬ 
dict. 

U.S.—Hoblik V. U. S., C.C.A.Ark., 161 
P.2d 971. 

33. U.S.—Kelley-Koett Mfg. Co. v. 
McEuen, C.C.A.Ky., 130 F.2d 488— 
Ford V. Grimmett, C.C.A.La., 278 
F. 140. 

Suit in forma pauperis 

Where record does not present defi¬ 
nite findings of fact, and declara¬ 
tions of law in support of decree as 
contemplated by the Federal Rules 
of Civil Procedure, but appellant 
shows that lawsuit has been pending 
three and one-half years and Is now 
being prosecuted in forma pauperis, 
and urges court to review the de¬ 
cree, court of appeals will review the 
decree. 


U.S.—^Heifer v. Corona Products, C. 
C.A.Ark., 127 F.2d 612. 

Record held to show propriety of 
judgment 

Corrected transcript of court’s 
comment in civil negligence case 
arising out of collision between au¬ 
tomobile and boxcar standing on 
grade crossing established that 
court's order for judgment for de¬ 
fendant after disagreement by jury 
was based on determination, as mat¬ 
ter of law, that no negligence at¬ 
tributable to defendant had been 
shown, and was not based, in viola¬ 
tion of Arizona constitutional provi¬ 
sion, on determination of contribu¬ 
tory negligence or assumption of 
risk. 

U.S.—Jernigan v. Southern Pac. Co., 
C.A.ArIz., 222 F.2d 246. 

33.6 U.S.—Town of Antlers, Okl. v. 

Benson, C.A.Okl., 247 P.2d 437. 
Kotiou for judgment uotwlthstaad. 
lug verdict 

Where there was appeal from or¬ 
der denying motion for judgment 
notwithstanding verdict or for new 
trial and from final judgment but 
no judgment was set out in printed 
record as required by court rule, nor 
did search of record disclose that 
any judgment had been rendered, 
nothing was presented for considera¬ 
tion by Court of Appeals except 
claim that court’s order denying 
plaintiff’s motion for new trial had 
been erroneously denied. 

U.S.—Baker v. Chicago, B. & Q. R. 

Co., C.A.Iowa, 220 F.2d 721. 

Motion to vacate summary judgment 
Where evidence adduced on motion 
to vacate summary judgment was 
not in record on appeal from order 
denying motion and ex parte affida¬ 
vits relied on as newly discovered 
evidence would have been inadmissi¬ 
ble even though they had been avail¬ 
able at the trial and tendered in evi¬ 
dence, denial of motion could not be 
held erroneous. 

U.S.—Jackson v. Carter Oil Co., C.C. 
A.Okl., 166 P.2d 726, certiorari de¬ 
nied 67 S.Ct. 623, 829 U.S. 809, 91 
L.Ed. 690. 

34. U.S.—Hoehn v. Crews, C,C.A. 
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§ 295(24). Matters Not Apparent of Record 

Subject to exceptions in special circumstances, mat¬ 
ters not properly included or shown In the record, not¬ 
withstanding they otherwise appear, will not generally 
be considered by the appellate court; and this rule has 
been applied to evidence dehors the record and the opin¬ 
ion of the trial court. 

Subject to exceptions in special circumstanc¬ 
es,84.60 the appellate court can generally consider 
nothing that is not properly contained in the record, 
and will decide the case and the questions raised 


36 C.J.S. 

only on the basis of the record prescnted.35 How¬ 
ever, it may and will consider everything that is in 
fact part of the record.35.5 
In accordance with this rule the appellate court 
will not consider stipulations or agreed statements 
of fact which are not properly emlxxlicd or shown 
in the record.*® Moreover, it will not consider 
statements and admissions of counsel which form 
no part of the record, and relate to matters not 
otherwise appearing therein and this is so 


Okl., 144 F.2d 665, certiorari denied i 
65 S.Ct. 182, and 66 S.Ct. 135, 323 

U. S. 773, 89 L.Ed. 618, rehearing 
denied 65 S.Ct. 312, 323 U.S. 817, 
89 L.Ed. 649, affirmed 65 S.Ct. 600, 
824 U.S. 200, 89 L.Ed. 1870—Page 

V. Lafayette Worsted Co., C.C.A.R. 

1., 66 P.2d 339, certiorari denied 
Lafayette Worsted Co. v. Page, 64 

S. Ct. 127, 290 U.S. 692, 78 L.Ed. 696 
—Stradford v. Wagner, C.C.A.Okl.. 
64 F.2d 749—^Frank v. Bernard. N. 

T. , 185 F. 810, 108 C.C.A. 42. 

84.50 Conajiel’s reliance on Judge’s 
action 

Where trial Judge indicated that 
pre-trial order would be signed and 
counsel throughout the trial and on 
appeal assumed that issues were as 
therein stated but order was not 
signed and was not Included by the 
clerk In the transcript on appeal and 
was before the court of appeals only 
because it was attached as an ap¬ 
pendix to appellant's brief, the court 
of appeals could refer to it as a stip¬ 
ulation for such admissions as might 
be pertinent to issues on appeal, 

U.S.—U. S. V. Jones, C.A.Or., 176 F. 
2d 278. 

35. U.S.—^Hoffman v. Halden, C.A. 
Or., 268 F.2d 280—City of Anchor¬ 
age V. Ala.ska Dairy Products 
Corp., C.A.Alaska, 261 F.2d 873— 
Capella v. Zurich General Acc. Lia¬ 
bility Ins. Co., C.A.La., 194 P,2d 
658—Brooks v. Woods, C.A.Cal., 181 
F.2d 716—Wilson & Co. v. N. L. R. 

B. , C.C.A.8, 162 F.2d 310—Fried¬ 
man V. Washburn Co., C.C.A.Ill., 
145 P.2d 716—U. S. V, City of 
Brookhaven, C.C.A.Miss., 134 F.2d 
442—McBee v. U. S., C.C.A.Okl.. 
126 F.2d 238—^Drake V. General 
Finance Corporation of Louisiana, 

C. C.A.La., 119 P.2d 688—Century 

Indemnity Co. v. Nelson, C.C.A. 
Cal., 96 F.2d 679, rehearing denied, 
C.C.A., 98 p.2d 903—^American 

Trust Co. V. Harris, C.C.A.Cal., 88 
F.2d 541—^In re West Side-Atlas- 
National Bank of Chicago. C.C.A. 

111., 78 P.2d 896—U. S. v. Van Du- 
sen, C.C.A.Minn., 78 P.2d 121—Ry- 
alB V. U. S., C.C.A.Pla., 69 P.2d 946 
—Chisholm-Ryder Co, v. Buck, C. 
C.A.Md., 65 F.2d 736—Becker v. 
Thomas, C.C.A.Kan., 14 F.2d 829— 
Oliver American Trading Co. v. 


Government of U. S. of Mexico, C. 

C. A.N.Y., 5 P.2d 669—Ford v. Grim- 
mett, C.C.A.La.. 278 F. 140—U. S. 

V. Bell, Pa., 136 P. 336, 68 C.C.A. 
144. 

D.C.—^White v. Central Dispensary 
and Emergency Hospital, 99 F.2d 
355, 69 App.D.C. 122, 119 A.L.R. 
1002—Cave v. District of Columbia, 
90 F.2d 383, 67 App.D.C. 138—Mo¬ 
ses V. Hazen, 69 F.2d 842, 63 App. 

D. C. 104—Pilger v. Sutherland, 67 
P.2d 604. 61 App.D.C. 84—Washing¬ 
ton Ry. & Electric Co. v. Stuart, 
267 F. 632, 50 App.D.C. 74, certio¬ 
rari denied 41 S.Ct. 63. 264 U.S. 649, 
65 L.Ed. 456. 

4 C.J. p 553 note 35. 

Matter not printed as not to be con¬ 
sidered see supra § 295(12). 

PartioulAv matters not considered he- 
oanse not in record 

(1) Card and contents used on 
cross-examination. 

U.S.—Smith V. S. S. Kresge Co., C.C. 
A.Mo., 79 P.2d 361. 

(2) Matters considered In other 
cases not before it. 

U.S.—Brown v. Norfolk & W. Ry. Co., 
C.C.A.Va., 20 P.2d 133, certiorari 
denied Brown v. Norfolk & W. Ry. 
Co., 48 S.Ct, 36, 275 U.S. 640, 72 L. 
Ed. 414. 

(3) Corporate minutes. 

U.S.—Twentieth Century-Fox Film 
Corp. V. Lardner, C.A.Cal., 216 P.2d 
844, 61 A.L.R.2d 728, certiorari de¬ 
nied Lardner v. Twentieth Cen¬ 
tury-Fox Film Corp., 76 S.Ct. 365, 
848 U.S. 944, 99 L.Ed. 739, rehear¬ 
ing denied 76 S.Ct. 622, 848 U.S. 
965, 99 L.Ed. 763. 

Effect of rule on determination of 
court 

One effect of the rule, that the 
court of appeals will not consider 
any matter outside of the record, Is 
that the court of appeals, particular¬ 
ly in a case where the record does 
not preserve all the evidence, will 
hesitate to reverse, its position being 
that it will not reverse Judgment of 
district court, unless It is satisfied 
that judgment is clearly wrong re¬ 
gardless of what happened at trial 
which was not recorded. 

U.S.—N. L. R. B. V. Universal Cam¬ 
era Corp., CA..2, 179 F.2d 749, va- 
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Gated on other grounds 71 S.Ct. 456, 
340 U.S. 474, 95 L.Ed. 456. 

Matters not presented by bill of ex¬ 
ceptions nnder former practice 

(1) In general. 

U.S.—^Nielson v. Utah Const. Co., C. 
C.A.Idaho, 104 F.2d 887—Ocean Ac¬ 
cident & Guarantee Corporation v. 
Olson, C.C.A.N.D.. 87 F.2d 4 65-— 

Kern v. U. S., C.C.A.N.M., 74 F.2d 
450—Haubtman & Loeb Co. v. 
Hooven-Owens-Rentschler Co., C.C. 
A.La.. 262 F. 408. 

(2) Lease not incorporated, or re¬ 
ferred to, in bill of exceptions. 

D.C.—Beyer v. Smith, 82 F.2d 423, 

59 App.D.C. 32, certiorari denied 

60 S.Ct. 17, 280 U.S. 567, 74 L.Ed. 
613. 

(3) Necessity for bill of exceptions 
generally see supra § 296(6). 

35.5 Affidavits submitted on motion 

Whore contents of affidavits sub¬ 
mitted on motion for preliminary in¬ 
junction went beyond motion, federal 
court of appeals could consider them 
in reviewing federal district court’s 
dismissal of complaint even though 
injunction motion had become moot. 
D.C.—Friend v. Lee, 221 F.2d 96, 95 

U. S.App.D.G. 224. 

36. U.S.—U. S. V. Baugh, C.C.A.Tex., 
149 F.2d 190. 

Hayden v. Ogden Savings Bank, 
Utah. 168 F. 90. 85 C.C.A. 558— 
Stelk v. McNulta, Ill., 99 F. 138, 40 
C.C.A. 367. 

4 C.J. p 119 note 16. 

37. U.S.—Elchiierg & Co. v. Van Or¬ 

man Fort Wayne Corp., C.A.Ind., 
248 P.2d 758, certiorari denied 78 
S.Ct. 716, 356 U.S. 927, 2 L.Ed.2d 
769—Cunningham v. Olson Drilling 
Co., C.A.Tex., 171 F.2d 392—Appli¬ 
cation of Archbold, 151 P.2d 350, 33 
C.C.P.A. (Patents) 725—Compania 

L'Union Do Paris v. Goldsmith, C. 
C.A.Puerto Rico, 8 F.2d 134. 

D.C.—Pacific Overseas Airlines Corp. 

V. Civil Aeronautics Bd.. 161 F.2d' 
633, 81 U.S.APP.D.C. 268. 
Chronological statomsnt of pro- 

oeedings hslow, as appellant claims 
they transpired, presents no Question 
of law to appellate court. 

U.S.—Barton v. Automobile Ins. Co. 
of Hartford, Conn., C.C.A.Ma88., 69“ 
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whether the admissions or statements appear, or 
are made, in briefs, 38 or whether they appear in 
arguments^ or in informal colloquy between the 
court and counsel,or otherwise,unless they 
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are matters of which the court might properly take 
judicial notice.^i 

Evidence dehors the record, whether by affida- 
vit42 or, under particular circumstances, in some 


F.2d 631, certiorari denied 53 S.Ct. 
786, 289 U.S. 755, 77 UEd. 1499. 

Mere ex parte rtatomeiLt filed 
mouths after Juderment -was no part 
of record, and could not be considered 
on appeal. 

U.S.—Gray v. Amerada Petroleum 
Corp., C.C.A.Tex., 146 F.2d 730. 

38. U.S.—In re Frank Fehr Brewing 
Co., C.A.Ky., 2G8 F.2d 170—Nelson 
V. Swing-A-Way Mfg. Co., C.A.Mo.. 
26G F.2d 184—Ru.ssell v. Cunning¬ 
ham, C.A.Guam. 233 F.2d 806— 
Walters v. Chicago & N. W. Ry. Co., 
C.A.Wis., 216 F.2d 332—Starke v. 
Kew York, C. & St. L. R. Co., C.A. 
Ill., 180 F.2d 669—Chesapeake & O. 
Ry. Co. V. Greenup County, Ky., C. 
A.Ky., 176 F.2d 169—Application of 
Archbold, 151 F.2d 360, 33 C.C.P.A. 
(Patents) 726—Bono v. U. S., C.C. 
A.N.Y., 113 F.2d 724—Montfort v. 
Ivorte, C.C.A.Tnd., 100 F.2d 616— 

U. S. V. Van Dusen, C.C.A.Minn., 78 j 
P.2d 121—Leonard v. Field, C.C.A. 
W’'ash., 71 F.2d 483—Lumbermen’s 
Trust Co. V. Town of Ryegate, 

C. C.A.Mont., 61 P.2d 14—Wabash 
Ky. Co. V. American Refrigerator 
Transit Co.. C.C.A.Mo., 7 F.2d 336, 
certiorari denied American Refrig¬ 
erator Transit Co. v. Wabash R. 
Co., 46 S.Ct. 208, 270 U.S. 643, 70 L. 
Ed. 776. 

Riley v. Kaiser Cargo, D.C.Pa., 
72 F.Supp. 435—Earle v. Brink’s 
Inc., D.C.N.Y., 64 F.Supp. 676. 
Canuso v. City of Niagara Falls, 

D. C.N.Y., 3 F.R.D. 374. 

Briefs, and supplements and appen¬ 
dixes thereto, generally see infra 
§§ 296(5)-296(16). 

Neither hriefe nor supplements 
thereto are part of the record. 
U.S.-United Gas Improvement Co. v. 
Securities and Exchange Commis¬ 
sion, C.C.A.3, 138 F.2d 1010. 
Particular matters insuihciently 
shown by statements or admissions 
In briefs only; 

(1) Commercial reports. 

U.S.—Zell V. Bankers’ Utilities Co., 
C.C,A.Cal., 77 F.2d 22. 

(2) Explanation of discrepancy of 
expert witness. 

U.S.—Coca-Cola Co. v. Feulner, D.C. 
Tex., 7 F.Supp. 364. 

(3) Matters shown by reporter’s 
transcript not before court. 

U.S.—Globe & Rutgers Fire Ins. Co. 

V. Draper, C.C.A.Wash., 66 F.2d 985. 
Admittedly autheutio documents 

Even though there had been filed In 
trial court, subsequent to entry of 
summary Judgment for defendant, a 
stipulation by which parties admitted 


authenticity and genuineness of cer¬ 
tain documentary items (reserving 
however the right to object to admis¬ 
sion in evidence of such materials), 
court of appeals, which had thereaft¬ 
er denied plaintiff’s motion for leave 
to file photographic copies of those 
same documents, could not counte¬ 
nance plaintiff’s attempt to thrust 
such matters into appeal by means 
of her brief, and would refrain from 
considering such exhibits. 

U.S.—Brown v. Wilson & Co., C.A.in., 
230 F.2d 280. 

Appendix to brief 

Where the matter appearing as 
appendix to appellant’s brief had not 
been incorporated into the record on 
appeal, it would not be considered by 
the court. 

U.S.—Petitions of Rudder, C.C.A.N.Y., 
159 F.2d 696. 

39. U.S.—^Application of Archbold, 
161 F.2d 350, 33 C.C.P.A. (Patents) 
725—U. S. V. Van Dusen, C.C.A. 
Minn., 78 F.2d 121—Lumbermen’s 
Trust Co. V. Town of Ryegate, C. 
C.A.Mont.. 61 F.2d 14—Colorado 
Cent. Consol. Min. Co. v. Turck, 
Colo., 64 F. 262, 4 C.C.A. 313, error 
dismissed 14 S.Ct. 36, 150 U.S. 138, 
37 L.Ed. 1030. 

40. U.S.—Grossman v. Kridel, C.C.A. 
N.Y., 90 P.2d 624. 

Validity of order 

Court of appeals cannot determine 
validity of district court's order from 
what was said by judge and counsel 
with respect thereto in latter court, 
but must determine such question 
from language of order itself, on ap¬ 
peal therefrom. 

U.S.—Red Star Laboratories Co. v. 
Pabst, C.C.A.I11., 100 F.2d 1. 

40.5 Xietters 

Where after briefing and oral argu¬ 
ments were heard, counsel for each 
party addressed letters to members 
of panel which had case under ad¬ 
visement, communications were un¬ 
warranted and unauthorized and 
would be disregarded by court. 

U.S.— Snap-On Tools Corp. v. Winken- 
weder & Ladd, Inc., C.A.I11., 260 F. 
2d 154. 

41. U.S.—U. S. V. Van Dusen, C.C.A. 
Minn., 78 F.2d 121. 

Status of third-party dofaudaat 
Where counsel in oral arguments 
discussed the status under certificate 
of authority to transact business pur¬ 
suant to the corporation law of third- 
party defendant as though the rele- 
1 vant facts were contained In the rec- 
I ord, the court of appeals would Ju- 
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diclally notice them for the purpose 
of the appeal in order to save time. 
U.S.—Carlisle v. S. C. Loveland Co., 
C.A.Pa., 176 F.2d 418. 

42. U.S.—Century indem, Co. v. Ar¬ 
nold, C.C.A.N.y., 153 F.2d 531, cer¬ 
tiorari denied 66 S.Ct. 1346. 328 U. 
S. 854, 90 L.Ed. 1626—Gray v. 

Amerada Petroleum Corp., C.C.A. 
Tex., 145 F.2d 730—Williams v. 
Powers. C.C.A.Ohlo, 136 P.2d 153— 
Hovland v. Smith. C.C.A.Ariz., 22 
F.2d 769—Staples & Hanford Co. v. 
Lord, Mass., 148 F. 15. 78 C.C.A. 
106. 

D.C.—Pacific Overseas Airlines Corp. 
v. Civil Aeronautics Bd., 161 P.2d 
633. 81 U.S.App.D.C. 268. 

Depositions 

(1) Where depositions were not 
used in the trial, such testimony was 
not before trial judge, and would not 
be considered by reviewing court. 
U.S.—^Worsham v. Duke, C.A.Ky., 220 

F.2d 606. 

(2) Where district court entered 
Judgment for defendant at conclusion 
of plaintiff’s case, fact that plaintiff, 
in its case, had made reference to. 
and had relied on, parts of certain 
depositions would not enable the 
court of appeals to consider the bal¬ 
ance of such depositions, which had 
not been received In evidence, even 
though, had defendant offered testi¬ 
mony in its behalf, it probably would 
have been permitted to use balance 
of such depositions. 

U.S.—Charles v. Judge & Dolph, Lim¬ 
ited, C.A.Ill., 2C3 F.2d 864. 

No excuse for failure to introduce 

Where affidavit in opposition to 
motion for summary judgment was 
not presented to trial court for con¬ 
sideration, although there appeared 
to have been ample time therefor and 
no excuse for failure to do so was of¬ 
fered, affidavit was not properly be¬ 
fore reviewing court on appeal from 
judgment granting motion. 

U.S.—^Marion County Co-op. Ass'n v. 
Carnation Co., C.A.Ark., 214 F.2d 
657. 

Afildavits in record as ^original pa- 
pars” 

(1) Affidavits, submitted by appel¬ 
lants In district court on their ap¬ 
plication for reargument, were be¬ 
fore court of appeals as ’’original 
papers," and entitled to appellate 
consideration. 

U.S.—McAfoos V, Canadian Pac. 
Steamships, Limited, C.A.N.Y., 243 
F.2d 270, certiorari denied 78 S.Ct 
82, 866 U.S. 823, 2 L.Bd.2d 32. 
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Other fonn^8 ordinarily will not be considered by 
the appellate court. The court, however, may 
avail itself of authentic evidence outside the 
record of matters occurring since the judgment or 
decree appealed from, where such course is nec¬ 
essary to prevent a miscarriage of justice, or a use¬ 
less circuity of proceedings,^^ or to preserve a ju¬ 
risdiction lawfully acquired,^^ or to protect itself 
from imposition or further prosecution of litiga¬ 
tion where the controversy between the parties 
has been settled, or for other reasons has ceased 
to exist."^® The appellate court may consider data 
not contained in the record with respect to the ad¬ 
ministrative construction of a statute.^*^ 

Opinion of trial court. The opinion of the low- 
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cr court, or matters which appear only therein, 
will not as a rule be considered by the appellate 
court to ascertain facts which are required to be 
shown by the record,^ 8 or to control or modify 
the findings of fact on which the judgment is bas¬ 
ed.^® At least this is so in the case of an unpublish¬ 
ed opinion of the district court, none of which 
appeared in the record before the court of ap¬ 
peals.^®-® However, the lower court's opinion, 
may be considered for the limited purpose of en¬ 
abling the appellate court better to understand and 
interpret the decision of the lower court, by having 
before it the grounds or basis for such decision, 
and the process of reasoning by which it was 

reached.50 


7. Assignment of Errors or Statement of Points; Briefs 


§ 296(1). Assignment of Errors or Statement 
of Points 

The points at issue on appeals to courts of appeals 


should be defined; assignments of errors are unneces¬ 
sary, but where the appeal is based on a part of the 
record oniy, It is necessary that the appellant file a state¬ 
ment of points on which he relies on appeal. 


(2) Original papers as part of rec¬ 
ord under Federal Rules of Civil 

Procedure and rules of courts of ap¬ 
peals see supra S 295(10). 

43. U.S.—Kreeft v. R. W, Bates 

Piece Dye Works, C.C.A.N.Y., 160 
P.2d 818—Globe & Rutgers Fire 
Ins. Co. V. Draper, C.C.A.Wash., 66 
F.2d 985—Krauss Bros. Lumber 
Co. V. Mellon. C.C.A.Ala., 18 P.2d 
369, reversed on other grounds 48 
S.Ct. 368, 276 U.S. 386, 72 L.Ed. 
620. amended on other grounds 48 
S.Ct. 527, 72 L.Ed. 1018, and con¬ 
formed to, C.C.A., 30 F.2d 901, 

certiorari denied 49 S.Ct. 513, 279 
U.S. 872, 73 L.Ed. 1008—Copper 

River & N. W. Ry. Co. v. Reeder, 
Alaska. 211 F. 280, 127 C.C.A. 648. 

4 C.J. p 133 note 45. 

44. U.S.—Schevenell v. Blackwood, 
C.C.A.Ark., 35 F.2d 421—Ridge v. 
Manker, C.C.A.Iowa, 132 F. 699. 

45. U.S.—Schevenell v. Blackwood, ■ 
C.C.AArk., 85 F.2d 421—Ridge v. | 
Manker, C.C.A.Iowa, 132 F. 699. 

46. U.S.—Schevenell v. Blackwood, 
C.C.A.Ark., 35 F.2d 421. 

Ridge V. Manker, C.C.A.Iowa, 132 
F. 699. 

47. U.S.—U. S. V. Magnolia Petrole¬ 
um Co., C.C.AOkl.. 110 F.2d 212. 

48. U.S.—^American Ins. Co. v. Scheu- 
fler, C.C.A.Mo., 129 P.2d 143, ap¬ 
peals dismissed 62 S.Ct. 107, 314 
U.S. 575. 86 L.Ed. 466, certiorari de¬ 
nied 63 S.Ct. 267, 317 U.S. 687, 87 
L.Ed. 551. rehearing denied 63 S. 
Ct. 433. 317 U.S. 712, 87 L.Ed. 567— 
U. S. V. Van Dusen, C.C.A.Mlnn., 78 
F.2d 131—Rickard v. Thompson, 
C.C.A.Alaska, 72 F.2d 807—Blumen- 


feld V. Union Nat. Bank of Beloit, j 
Kan., C.C.A.Kan., 38 F.2d 456—| 
Meyers v. Allen, C.C.A.Neb., 34 F. 
2d 883—Clark v. Milen.s, C.C.A. 
Or., 32 F.2d 1004—Kendrick Coal & 
Dock Co. V. Commissioner of Inter¬ 
nal Revenue, C.C.A., 29 F.2d 669— 
J. W. McKlm Corporation v. Whe¬ 
lan, C.C.A.Wyo., 8 P.2d 241—Texas 
Ranger Producing & Refining Co. 
V. Robinson, C.C.A.La., 272 F. 453, 
certiorari denied 42 S.Ct. 56, 257 U. 
S. 646. 66 L.Ed. 414—Northern Ida¬ 
ho & Montana Power Co. v. A. L. 
Jordan Lumber Co., C.C.A.Mont., 
262 F. 766—Mason v. U. S., Iowa, 
219 F. 547, 135 C.C.A. 316. 

4 C.J. p 102 note 41. 

Opinion of lower court as part of 
record see supra S 296(5). 
AssigumsiitB of error oomplainlag 
of flndlags of facts and of law can¬ 
not be predicated on oral opinion 
stating court’s reasons, where no find¬ 
ings either of fact or law are made. 
U.S.—Farmers’ Life Ins. Co, of Den¬ 
ver, Colo., V. Barker, C.C.A.Tex., 
2 F.2d 468. 

Court's statsmsat in denying mo- 
tloa for new trial not included in 
charge to Jury will not be considered 
on appeal from Judgment rendered on 
verdict. 

U.S.—Pullman Co. v. Culbreth, C.C.A. 
Ala., 2 F.2d 640. 42 A.L.R. 164. 

49. U.S.—^American Ins. Co. v. Scheu- 
fler, C.C.A.MO., 129 F.2d 143, ap¬ 
peals dismissed 62 S.Ct. 107, 314 
U.S. 576, 86 L.Ed. 466, certiorari 
denied 63 S.Ct. 267, 317 U.S. 687. 
87 L.Ed. 551, rehearing denied 63 
S.Ct. 433, 317 U.S. 712, 87 L.Ed. 
667—^Welch v. Hassett, C.C.A.Ma8s., 
90 F.2d 833, affirmed 58 S.Ct. 559, 
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303 U.S. 303, 32 L.IOd. 8E8—Isaacs 
V. De Hon, C.C.A.Alaska, 11 F.2d 
043. 

Brooks Bros. v. Brooks Clothing 
of Cal., D.C.Cal., 5 P.R.D. 14. 

Not finding or oonclnslon 
Trial court’s opinion or memoran¬ 
dum of opinion cannot on appeal be 
treated as finding of fact or conclu¬ 
sion of law. 

U.S.—Martin v. Drexel Ice Cream Co., 
C.C.A.I11., 80 F.2d 768. 

49.5 U.S.—Starke v. New York, C. & 
St. L. R. Co., C.A.I11., 180 F.2d 669. 

60. U.S.—Bankers Trust Co. v. Hen- 
wood, C.C.A.MO., 88 P.2d 163— 
Hademaker v. E. D. Flynn Export 
Co., C.C.A.Ala., 17 F.2d 16. 

Hall v. U. S., C.C.A.Tex.. 267 P. 
795—Carson v. Three States Lum¬ 
ber Co., C.C.Tenn., 142 P. 893, af¬ 
firmed 149 P. 377, 79 C.C.A. 197. 
To aid in determination 
Where order appealed from would 
be arbitrary and entirely without 
foundation without statements in 
opinion, court of appeals would look 
to opinion to ascertain whether or¬ 
der should be reversed notwithstand¬ 
ing opinion was no part of record. 
U.S.—Bowles v. Dodge^ C.CJLOr., 141 
F.2d 369. 

Aooeptanoe of findings In opinion 

Appellate court may determine 
whether findings and conclusions set 
forth in opinion should be accepted 
in lieu of separate findings reguired 
by rule or whether case will be re¬ 
turned to trial court for appropriate 
findings. 

U.S.—^National Reserve Ins. Co. of 
Illinois V. Scudder, C.C.A.Cal., 71 
F.2d 884. 
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In general, the points at issue on appeals to 
courts of appeals should be defined.^®-^*^ Under 
Federal Rules of Civil Procedure, Rule 75 (d), 28 
U.S.C.A., no assignment of errors is necessary on 
appeal to a court of appeals ;50-55 but if the appeal 
is based on a part of the record only, that is, if 
appellant does not designate for inclusion the com¬ 
plete record, but only a portion of the proceedings 
and evidence, it is necessary that he prepare and 
serve on the appellee, with his designation of the 
portion of the record, proceedings, and evidence 
to be contained in the record on appeal, a concise 
statement of the points on which he intends to rely 
on the appeal,51 and under the rules of some courts 
of appeals appellant is required, on the filing of the 
record in the court of appeals, to file with the 
clerk a concise statement of the points on which 
he intends to rely.5i-5 

The statement of points to be relied on on appeal, 
provided for under Rule 75 (d), are not required 
where the appeal is based on the entire record.52 
The failure of appellant to file a statement of points 
on which he intends to rely justifies appellee in 
designating the balance of the record not included 


in the original designation of appellant.®^** Un¬ 
der the former rules of the court of appeals of the 
seventh circuit it was the policy of the court to 
require a reasonably definite statement of points 
or errors to be relied on, regardless of the quantum 
of the appeal record.53 

The contents or grounds of a motion for new trial 
do not limit or affect the matters that may be em¬ 
braced in the statement of errors to be urged for 
consideration on appeaL^s.s 

Purpose of Rule, The purpose of Rule 75 (d) 
is to get an adequate record for the purposes of 
the appeal,53.io and to enable appellee to determine 
what additional portions of the record he shall 
specify,5316 and also to eliminate unnecessary mat¬ 
ter, although it contemplates that appellant should 
designate enough of the record to permit full 
presentation of his points.53.20 

§ 296(2). -Consideration of Errors on 

Failure to File Statement of 
Points 

In general, a court of appeals will not conaider errors 


50.50 U.S.—Hargraves v. Bowden, 
C.A.Cal., 217 F.2d 839. 

50.55 U.S.—Bryant v. Massachusetts 
Bonding & Ins. Co., C.C.A.Tex., 158 
F.2d 967—Starfred Properties v. Et- 
tinger, C.C.A.N.Y., 131 F.2d 575. 

51. U.S.—Sword, Houston Fire & 
Cas. Ins. Co., Intervener v. Gulf 
Oil Corp., C.A.Tex., 261 F.2d 829, 
certiorari denied 79 S.Ct. 41, 368 U, 
S. 824, 3 L..Ed.2d 65—-Pope v. Na¬ 
tional Old Line Ins. Co., C.A.Tex., 
239 F.2d 690—^Watson v. Button, 
C.A.Or,, 235 F.2d 236—Boston & M. 
R. R. V. Jesionowskl, C.C.A.Mass., 
154 F.2d 703, reversed on other 
grounds, 67 S.Ct. 401, 329 U.S. 462, 
•91 L.Ed. 416, 169 A.L.R. 947—Kup- 
er V, Betzer, C.C.A.S.D., 127 F.2d 
84—Yager v. Liberty Royalties 
Corporation, C.C.A.Okl., 123 F.2d 
44—Keeley v. Mutual Life Ins. Co. 
of New York. C.C.A.Ill., 113 F.2d 
633—Mutual Benefit Health & Ac¬ 
cident Ass’n v. Snyder, C.C.A.Mich., 
109 F.2d 469. 

V>.C .—Blake v. Trainer, 148 F.2d 10, 
79 U.S.APP.D.C. 360. 

Agreed statement to include state¬ 
ment of points to be relied on by 
appellant see supra S 296(8). 
•Questions presented for review gen¬ 
erally see supra 8§ 296(20)--296(23). 

fliifllelMit desigaatloii 

Where five actions arising out of 
aame accident were consolidated for 
trial, designation comprising com¬ 
plete record of all proceedings and 
«vldence in portion of action from 


which appeal was taken was a suf¬ 
ficient designation for purposes of 
Rule requiring a statement of points 
to be served only if appellant does 
not designate for Inclusion the com¬ 
plete record and all proceedings and 
evidence in the action. 

D.C.—^Atlantic Greyhound Lines v. 

Keesee. Ill F.2d 657, 72 App.D.C. 45. 
OompUaaoe held shown 
U.S,—Ligare v. Harries, C.C.A.Ill., 128 
P.2d 682. 

51.5 U.S.—Cakmar v. Hoy, C.A.Cal., 
265 P.2d 69—Greyhound Corp. v. 
Blakley, aA.Wash.. 262 F.2d 401— 
Hargraves v. Bowden, C.A.Cal., 217 
F.2d 839—State of Washington v. 
U. S., C.A.Wash., 214 F.2d 33, cer¬ 
tiorari denied 76 S.Ct. 86, 348 U.S. 
862, 99 L.Ed. 679—Western Nat. 
Ins. Co. V. LeCIare, C.C.A.Nev., 163 
F.2d 337, 

52. U.S.—Pope V, National Old Line 
Ins. Co.. C.A.Tex.. 239 F.2d 690— 
Mutual Benefit Health & Accident 
Ass’n V. Snyder, C.C.A.Mich., 109 F. 
2d 409. 

Necessity to Include In brief state¬ 
ment of points relied on on appeal 
see infra 8 296(8). 

52.5 D.C.—Blake v. Trainer, 148 F. 
2d 10, 79 U.S.App,D.C. 360. 

53. U.S.—Keeley v. Mutual Life Ins. 

I Co. of New York, C.C.A.I11., 113 F. 
2d 633. 

53.5 U.S.--Owen v. Giles, S.D., 167 F. 
825, 86 C.C.A. 189. 

Omission In motion not waiver 
Where error of federal district 
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court in striking defenses of defend¬ 
ant were covered In defendant’s 
specification of errors and Its points 
to be relied on on appeal, error was 
not waived because of failure of de¬ 
fendant to assign the striking of such 
defenses as error in its motion for 
new trial. 

U.S.—Morgan Elec. Co. v. Neill, C.A. 
Alaska. 198 F.2d 119. 

53.10 U.S.—Foremost Dairies, Inc. v. 
Ivey, C.A.La., 204 F.2d 186—Ashton 
v. Town of Deerfield Beach, Brow¬ 
ard County, Fla., C.C.A.Fla., 156 P. 
2d 40. 

Other statement of purpose 

Purpose of the Rule ”is to Insure 
that the matter brought up in the 
record on appeal is adequate to pro¬ 
tect the interests of the appellee. 
If the appeal record contains less 
than a complete transcript of all the 
proceedings, including the evidence 
in the trial court, it is Important to 
the appellee that he be informed of 
the points to be relied on In order 
to determine whether or not the mat¬ 
ter designated for inclusion is sufll- 
clent to enable him to answer the 
contentions of appellant.” 

U.S.—^Keeley v. Mutual Life Ins. Co. 
of New York, C.C.AJIL, 118 P.2d 
633, 636. 

53.15 U.S.—Ashton v. Town of Peer, 
field Beach, Broward County, ’Flu., 
C.C.A.Pla., 165 P.2d 40. 

53.20 D.C.—Blake v. Tralnei^, 148 F. 
2d 10, 79 U.S.App.D.C. 860. 
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not urged on the appeal, and on the failure of the appel¬ 
lant to file a statement of points to be relied on, where 
required, the court may dismiss the appeal or make other 
appropriate disposition of the case. 

In general, courts of appeals will consider only 
errors of which appellant complains,58.50 and will 
accept as correct matters of which there is no com- 
plaint.53.56 Points or contentions of error may be 
disregarded or not considered on appeal where they 
are not urged on the appeal or presented for the 
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consideration of the appellate court,53.50 as where 
they are not presented for its consideration in ap¬ 
pellant’s brief, argument, statement of points to be 
relied on on the appeal, or otherwise.®3.65 

Under the Rules which prevailed prior to the pro¬ 
mulgation of the Federal Rules of Civil Procedure, 
errors not properly assigned ordinarily would not be 
considered on appeal®^ except in the case of plain®® 


63.50 U.S.—^Driggers v. Business 
Men's Assur. Co. of America, C.A. 
Tex.» 219 F.2d 292, appeal denied 
Business Men’s Assur. Co. of Amer¬ 
ica V. Driggers. 76 S.Ct. 874, 349 

U. S. 946, 99 L.Ed. 1272. 

63.55 U.S.—Consolidated Royalties 

V. Ashton, C.C.A.Cal., 132 F.2d 226. 
53.60 U.S.—Barnard-Curtiss Co. v. 

U. S. for Use and Benefit of D. W. 
Falls Const. Co., C.A.N.M., 267 P. 
2d 665—St. Louis-San Francisco 
Ry. Co. V. Simons, C.A.Okl., 176 F. 
2d 664—De Stubner v. United Car¬ 
bon Co., C.C.A.W.Va., 163 F.2d 736, 
certiorari denied 68 S.Ct. 1328, 334 
U.S. 829, 92 L.Ed. 1767—Summit 
Drilling Corp. v. C. I. R., C.C.A.IO, 
160 F.2d 703. 

D.C.—State of Arizona ex rel. Arizo¬ 
na State Bd. of Public Welfare v. 
Hobby, 221 F.2d 498, 94 U.S.App.D. 
C. 170. 

Otaeral appearance 

Question whether the filing of an 
unqualified motion to dismiss by non¬ 
resident who had not been served per¬ 
sonally constituted a general appear¬ 
ance was waived by failure to present 
it on appeal. 

D.C.—Rone v. Rone, 141 P.2d 23, 78 
U.S.APP.D.C. 369. 

53.65 D.C.—Minnesota Min. & Mfg. 
Co. V. Coe, 118 P.2d 693, 73 App.D.C. 
146, certiorari denied 62 S.Ct. 89, 
two cases, 314 U.S. 624, 86 L.Ed. 
501, and 62 S.Ct. 90, 314 U.S. 624. 
86 L.Ed. 601, rehearing denied 62 
S.Ct. 486, three cases, 316 U.S. 826, 
86 L.Ed. 1221—Cooper v. O’Connor, 
107 F.2d 207, 71 App.D.C. 6, cer¬ 
tiorari denied 60 S.Ct. 263, 308 U.S. 
615, 84 L.Ed. 514. 

54. U.S.—^Keeley v. Mutual Life Ins. 
Co. of New York, C.C.A.I11., 113 F. 
2d 633—^Wldetzky v. Pilgrim Trust 
Co.. C.C.A.MaBS.. 108 P.2d 647— 
Jackson County v. Alton R. Co., C. 
C.A.Mo.. 106 F.2d 633, certiorari de¬ 
nied Alton R. Co. V. Jackson Coun¬ 
ty, Mo., 60 S.Ct. 176, 808 U.S. 610, 
84 L.Ed. 610—^Woods v. Rains, C.C. 
A.Mo., 104 P.2d 187, certiorari de¬ 
nied 60 S.Ct. 109, 308 U.S. 586, 84 
Li.Ed. 490—^Montfort v. Korte, C.C. 
A.lnd., 100 F.2d 615—Rills' Heirs v. 
A. Wilbert’s Sons Lumber & Shin¬ 
gle Co., C.C.A.La., 95 F.2d 289—Hy¬ 
land V. Millers Nat. Ins. Co., C.C.A. 
Cal., 92 F,2d 462—Krause v. Snyder, 


C.C.A.MO., 87 P.2d 723—New York 
Life Ins. Co. v. Wolf; C.C.A.S.D., 85 
F.2d 162, certiorari denied 67 S.Ct. 
31G, 299 U.S. 614, 81 L.Ed. 453— 
New York Life Ins. Co. v. Roufos, 
C.C.A.Mich., 83 F.2d 620—Steinberg- 
er V. U. S., C.C.A.Cal., 81 F.2d 1008 
—U. S. V. Wilson, C.C.A.Kan., 78 F. 
2d 465—Fidelity & Deposit Co. of 
Maryland v. Bates, C.C.A.Iowa, 76 
F.2d 160—Cockrell v. U. S., C.C.A. 
Iowa, 74 F.2d 151—Columbia Pic¬ 
tures Corporation v. Lawton- 
Byrne-Bruner Ins. Agency Co., C. 
C.A.MO., 73 P.2d 18—Sinclair Refin¬ 
ing Co. V. Keister, C.C.A.Ohio, 64 
F.2d 637—Pilson v. Rodeffer, C.C. 
A.Va., 61 F.2d 976—^North River 
Coal & Wharf Co. v. McWilliams 
Bros., C.C.A.N.Y., 69 P.2d 979. af¬ 
firmed People of State of New York 
v. Maclay, 63 S.Ct. 323, 288 U.S. 290, 
77 L.Ed. 764—U. S. v. Oliver, C.C. 
A.Cal., 69 F.2d 65—Victory Spark¬ 
ler & Specialty Co. v. Latimer, C. 
C.A.MO., 63 P.2d 3—Cabdal Do Lo- 
pex V. Sociedad Espanola de Auxll- 
lo Mutuo y Beneflcencia, C.C.A. 
Puerto Rico, 46 F.2d 331—Kaplan 
V. Swartz, C.C.A.Mass., 41 F.2d 177 
—Matheson v. National Surety Co., 
C.C.A.Alaska, 41 P.2d 155—Maytag 
Co. V, Meadows Mfg. Co., C.C.A. 
Ill., 35 P.2d 403, certiorari denied 
60 S.Ct. 260, 281 U.S. 737, 74 L.Ed. 
1161—^Dickinson Tire & Machine 
Co. V. Dickinson, C.C.A.N.Y., 29 F. 
2d 493—Smith v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, C.C.A.N.Y., 26 F.2d 337, certio¬ 
rari denied U. S. Shipping Board 
Emergency Fleet Corporation v. 
Smith, 49 S.Ct. 29, 278 U.S. 628, 
73 L.Ed. 647—^In re Morgan, C.C.A. 
Ohio, 26 F.2d 183—American Mfg. 
Co. v. U. S. Shipping Board Emer¬ 
gency Fleet Corporation, C.C.A.N. 
Y., 7 F.2d 666—Christie-Myers 

Feed Co. v, Cleveland Grain & 
Milling Co.. C.C.A.W.Va., 6 F.2d 
797, certiorari denied 46 S.Ct. 348. 
270 U.S. 647, 70 L.Ed. 779—Childs 
V. U. S., C.C.A.La., 6 F.2d 816— 
Damico v. Firemen's Fund Ins. Co.. 
C.C.A.Mo., 5 F.2d 318—Radetaky v. | 
Gramm-Bernsteln Motor Truck Co., 
C.C.A.C 0 I 0 ., 4 F.2d 965—Turner v. 
Standard Ice & Fuel Co., C.C.A. 
Kan., 292 F. 38—Slip Scarf Co. v. 
Wm. Filene’s Sons Co., C.C.A.Mass.. 
289 F. 641—Arkansas Short Leaf 
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Lumber Co. v. Hemler, C.C.A.Ark., 
281 F. 914—Louie Share Gan v. 
White, Cal., 258 F. 798, 170 C.C.A. 
92—^Wight V. Washoe County Bank, 
Nev., 251 P. 819, 163 C.C.A. 653— 
Feilbach Co. v. Russell, Mich., 233 
P. 412, 147 C.C.A. 348—Hall v. 
Butler. Ohio, 224 F. 709, 140 C.C.A. 
249—WlLson v. Calculograph Co., 
Mass., 153 F. 961. 83 C.C.A. 77. 

D.C.—Helvering v, Helmholz, 75 F.2d 
245, 64 App.D.C. 114, affirmed 56 S. 
Ct. 68. 296 U.S. 93, 80 L.Ed. 76— 
McRoynoIds v. W. F. Roberts Co., 
281 F. 286. 62 App.D.C. 48. 

3 C.J. p 1329 note 37, p 1330 note 44. 
Not Jnzisdiotional 

Assignments of error were held not 
Jurisdictional, and since the Rule as 
to the filing of as.signmGnts of error 
was not mandatory, the court of ap¬ 
peals could relax it for good cause 
shown. 

U.S.—U. S. V. Dieckmann, C.C.AInd., 
101 F.2d 421. 

Equity oases 

(1) Rule requiring filing of assign¬ 
ment of errors applied to appeals in 
equity as well as to appeals in ac¬ 
tions at law. 

U.S.—Wade v. Blieden, C.C.A.Ark., 86 
P.2d 76. 

(2) It was held, however, that 
where appeal in equity suit brought 
case up de novo, assignment of errors 
was unnecessary. 

U.S.—Aro Equipment Corporation v. 
Herring-Wissler Co., C.C.A.Iowa, 84 
F.2d 619—Hopkins v. Texas Co., C. 
C.A.Okl., 62 F.2d 691, certiorari de¬ 
nied 64 S.Ct. 48, 290 U.S. 629, 7S L. 
Ed. 647. 

Statute Buperssdiag Buis of court 

Rule of court with respect to as¬ 
signment of errors was Inapplicable, 
where appeal was taken after statute, 
providing that no petition for appeal 
should be required, was in force. 
U.S.—Chavez v. U. S., C.C.A.N.M., 29 
F.2d 701. 

65. U.S.—^Falrmount Glass Works v. 
Cub Fork Coal Co., Ind., 63 S.Ct. 
262, 287 U.S. 474, 77 L.Ed. 439— 
Lamb v. Cramer, Miss., 52 S.Ct. 315, 
286 U.S. 217. 76 L.Ed. 716—Old 
Monk Olive Oil Co. v. Southwest¬ 
ern Coca-Cola Bottling Co., Cust. 
& Pat.App.. 118 F.2d 1015—Ameri¬ 
can Surety Co. of New York v. 
Fischer Warehouse Co., C*C.A.Or... 
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or fundamental^^ errors apparent on the face of the 
record. 

On failure of appellant to serve and file a state¬ 
ment of the points to be relied on, where required, 
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as discussed supra § 296(1), a court of appeals may 
take such action as it deems appropriate, including 
dismissal of the appeal.57 it may disregard, 
and not consider, contentions of error not included 


88 F.2d 636—Hickman County v. 
Nashville Bridge Co., C.C.A.Tenn., 
66 P.2d 174. 

8 C.J. p 1342 note 78. 

Error held plain or fundamental so 
as to warrant review without assign¬ 
ment: 

(1) Insufficiency of pleadings to 
state a cause of action or defense, or 
to support the judgment. 

U.S.—Reliable Incubator & Brooder 
Co. V. Stahl, Ill., 106 F. 663, 44 C. 
C.A. 657. 

(2) Error as to evidence. ^ 

U.S.—TJ. S. V. Eide, C.C.A.Cal., 88 F. 

2d 682, certiorari denied Eide v. XJ. 
S.. 58 S.Ct. 9. 302 U.S. 689. 82 L.Ed. 
633—U. S. V. Harris, C.C.A.Mont., 79 
F.2d 341—U. S. V. White, C.C.A.Or., 
77 F.2d 757. 

3 C.J. p 1344 note 8. 

(3) Error as to Instruction.s. 

U.S.—Swiss Bankverein v. Zimmer- 
mann, N.Y., 240 F. 87, 153 C.C.A. 
123—Pennsylvania Co. v. Sheeley, 
Ohio. 221 F. 901. 137 C.C.A. 471. 

3 C.J. p 1345 note 11. 

(4) Error in the judgment or de¬ 
cree, or in the rendition or entry 
thereof. 

U.S.—U. S. V. Bernays, Mo., 168 F. 

792, 86 C.C.A. 52. 

3 C.J. p 1345 note 25. 

(5) That the special findings of 
fact by the trial court are insufficient 
to support the judgment or conclu¬ 
sions of law. 

U.S.—Chicago. R. I, & P. R. Co. v. 
Barrett, Tenn., 190 F. 118, 111 C.C. 
A. 158. 

(C) That the conclusion of a mas¬ 
ter and the decree rendered thereon 
are, as a matter of law, not justified 
by the facts found by him. 

U.S.—Central Impr. Co. v. Cambria 
Steel Co., Mo., 201 F. 811, 120 C.C. 
A. 121. 

(7) Erroneous ruling on motion for 
new trial. 

U.S.—Hunt V. Standard Brands, C.C. 
A.Ohio, 72 P.2d 822. 

(8) Laches. 

U.S.—Shea v. Nllima, Alaska, 133 F. 
209, 66 C.C.A. 263. 

Srror held not plain so as to war¬ 
rant review thereof in absence of as¬ 
signment of error: 

(1) Generally. 

U.S.—McCann v. New York Stock Ex¬ 
change, C.C.A.N.Y., 107 P.2d 908, 
certiorari denied 60 S.Ct. 807, 309 
U.S. 684, 84 L.Ed. 1027, rehearing 
denied 60 S.Ct. 974, 310 U.S. 656. 
84 L.Ed. 1420—Roberts v. Metro¬ 
politan Life Ins. Co., C.C.A.I11., 94 
F.2d 277, certiorari denied 68 S.Ct. 


764. 303 U.S. 660. 82 L.Ed. 1119— 
Smith V. Metropolitan Life Ins. Co., 
C.C.A.Ill., 94 F.2d 277, certiorari de¬ 
nied 68 S.Ct. 1039, 304 U.S. 670, 82 
L.Ed. 1635—Mutual Life Ins. Co. of 
New York v. Parkinson, C.C.A.Pa., 
72 F.2d 769—Schmidt v. U. S., C.C. 
A.Neb., 63 F.2d 390—Sucesores de 
Perez Hermanns v. Costa, C.C.A. 
Puerto Rico, 281 F. 439. 

(2) Want of process. 

U.S.—James-Dickinson Farm Mort¬ 
gage Co. V. Selmer, C.C.A.Ill., 12 F. 
2d 772, certiorari denied 47 S.Ct. 96. 
273 U.S. 700, 71 L.Ed. 847—Rogers 
V. Penobscot Min. Co., S.D., 164 F. 
606, 83 C.C.A. 380. 

(3) Particular errors with respect 
to evidence. 

U.S.—Baltimore & O. R. Co. v. Mc- 
Cune, Pa.. 174 F. 991, 98 C.C.A. 661. 
3 C.J, p 1344 notes 5. 10. 

(4) Error with respect to instruc¬ 
tions. 

U.S.—New York Life Ins. Co. v. Rou- 
fos, C.C.A.Mich., 83 F.2d 620. 

56. U.S.—Prudential Ins. Co. of 
America v. Morris, for Use of Yes- 
ko. C.C.A.Pa., 72 F.2d 824. 

In re Florsheim, D.C.Cal., 24 F. 
Supp. 991. 

3 C.J. p 1343 notes 84, 85. 

Jurisdiction 

(1) As a general rule, a question of 
jurisdiction could be raised on appeal 
although no error had been assigned 
with re.spoct thereto. 

U.S.—Flowers v. U. S.. C.C.A.Neb., 86 
F.2d 79—Miller v. First Service 
Corporation, C.C.A.N.D., 84 F.2d 

680, 109 A.L.R. 1179. 

St. Louis Southwestern Ry. Co. v. 
Commissioners of Road Improve¬ 
ment Dist. No. 2 of Lafayette 
County, Ark., C.C.A.Ark., 265 P. 524. 
affirmed Commissioners of Road 
Imp. Dist. No. 2 of Lafayette Coun¬ 
ty, Ark., v. St. Louis Southwestern 
R. Co., 42 S.Ct. 250, 267 U.S. 647, 
66 L.Ed. 364—Toledo Newspaper 
Co. V. U. S., 237 F. 986, 160 C.C.A. 
G36, affirmed 38 S.Ct. 660, 247 U.S. 
402, 62 L.Ed. 1186. 

3 C.J. p 1343 notes 87. 88. 

(2) It was held, however, that 
mere errors in the method of exercis¬ 
ing acknowledged jurisdiction were 
not fundamental within the text rule. 
U.S.—Morrison v. Burnette, Ind.Terr., 

164 P. 617, 83 C.C.A. 391, appeal 
dismissed 29 S.Ct. 394, 212 U.S. 291, 
63 L.Ed. 617—Rogers v. Penobscot 
Min. Co., S.D., 164 F. 606, 83 C.C.A. 
380. 

87. U.S.—Hargraves v. Bowden, C.A. 
Cal., 217 F.2d 839—Hofhelmer v. 
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Mclntee, C.A.Ill., 179 P.2d 789, cer¬ 
tiorari denied Johnston v. Mclntee. 
71 S.Ct. 47, 340 U.S. 817, 96 L.Ed. 
600, rehearing denied 71 S.Ct. 192. 
340 U.S. 886, 95 L.Ed. 642—Keeley 
V. Mutual Life Ins. Co. of New 
York, C.C.A.I11., 113 P.2d 633. 
Grounds for dismissal generally see 
infra fi 296(17). 

Absence of affidavit showing service 

Where attorney for appellee states 
that he had never received a copy of 
appellant’s statement of points on ap¬ 
peal, and there is no affidavit sworn 
before a notary or otherwise In the 
record of a service by mall on appel¬ 
lee, appeal will be dismissed on 
ground that appellant failed to take 
proper steps necessary to perfect the 
appeal. 

U.S.—Beecher v. Leavenworth State 
Bank, C.A.9, 214 P.2d 113. 
Unwarranted prolongation of case 
Where no statement of points had 
been filed, and there had already been 
unwarranted prolongation of the liti¬ 
gation, appeal would be dismissed on 
ground that appellant failed to take 
proper steps to perfect it. 

U.S.—Beecher v. Leavenworth State 
Bank, C.A.9, 214 P.2d 114. 
Dismissal not mandatory 
Failure to file a statement of 
points to be relied on, If appellant 
does not designate for inclusion the 
complete record of all proceedings 
and evidence in the action, is not 
mandatory ground for dismissing 
appeal. 

D.C.—Atlantic Greyhound Lines v. 
Keesee, 111 P.2d 667, 72 App.D.C. 
45. 

Prior to Federal Buies of Civil Pro¬ 
cedure 

(1) Court could dismiss or quash 
the appeal or writ of error. 

U.S.—E. R. Squibb A Sons v. Mal- 
linckrodt Chemical Works, Mo., 66 
S.Ct. 136, 293 U.S. 190, 79 L.Ed. 279. 

Robertson v. Morganton Pull 
Fashioned Hosiery Co., C.C.A.N.C., 
95 F.2d 780. 

Ransome Concrete Machinery Co. 
v. Moody, C.C.A.N.Y., 282 P. 29. 

3 C.J. p 1348 note 65. 

(2) On abandonment of duly filed 
assignments of error, the court 
could affirm the decree from which 
the appeal was taken. 

U.S.—E. R. Squibb & Sons v. Mal- 
linckrodt Chemical Works, supra. 

(3) A judgment or decree could be 
affirmed as to matters not Questioned 
by an assignment of error. 

U.S.—^Walker v. First Trust A Sav¬ 
ings Bank. C.C.A.Mo., 12 F.2d 898, 
76A.L.R. 767, 
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in the statement of points,57.6 although the questions 
were argued by appellant,5710 or suggested argu¬ 
mentatively in his brief.57.16 Courts of appeals, 
however, have inherent power to correct substantial 
error occurring during the trial in the lower court, 
even though not directly raised on appeal.57.20 Al¬ 
though not pressed on the appeal, they may consider 
jurisdictional questions,57.26 and, when the failure 
to do so would defeat the ends of justice, other 
matters, such as a statute, or a rule of decisional 
law, or other matter clearly apparent on the record, 
calling for reversal ;57.80 and a court of appeals is 
not restricted to the process of reasoning of ap¬ 
pellant.5 7.35 

A failure to serve and file a statement of points 
is not a jurisdictional defect in the appeal proceed¬ 
ings which necessitates a dismissal of the appeal.58 
Courts of appeals may consider errors apparent on 
the face of the record, but not assigned or urged by 
either side by a statement of the points in order 
to prevent injustice.® 8.5 Questions not raised in 
the statement of points, or improperly or inade¬ 
quately raised, but raised by appellant on the appeal. 
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may and should be considered, where the record as 
to such matter is complete and the questions arise 
importantly on the record presented ;58.10 and, as 
considered infra § 296(8)^ errors included in the 
specification of errors in the brief but not in the 
statement of points served under Rule 75 (d) may be 
considered on appeal where an adequate record has 
been sent up. This power, however, to notice er¬ 
rors apparent on the face of the record, but not 
included in the statement of points, will be spar¬ 
ingly exercised by the courts of appeals, and or^ 
dinarily only where the error is one resulting in 
manifest injustice to the party bringing the case 
before the appellate court.58.i5 Dismissal of the 
appeal will not be ma(Je in the absence of any claim 
of injury resulting from the failure to file the re¬ 
quired statement.® 9 

In accordance with the foregoing rules, courts of 
appeals usually will not, except in the case of plain 
and fundamental errors apparent on the face of the 
record, consider errors which have not been proper¬ 
ly presented in the statement of points,59.6 as ques- 


57.B tJ.S.—Greyhound Corp. v. 
Blakley, C.A.Wash., 262 F.2d 401— 
Sword, Houston Fire & Gas. Ins. 
Co., Intervener v. Gulf Oil Corp., C. 
A.Tex., 261 F.2d 829, certiorari de¬ 
nied 79 S.Ct. 41, 358 U.S. 824, 3 L. 
Ed.2d 66—State of Washington v. 
U. S., C.A.Wash., 214 F.2d 33, cer¬ 
tiorari denied 76 S.Ct. 86, 348 U.S. 
862, 99 L.Ed. 679—Tol v. U. S., C. 
C.A.Cal., 166 F.2d 776. 

B7.10 U.S.—Williams v. Dodds, C.C. 

A.Arlz., 163 P.2d 724. 

S7.15 U.S.—Refrigeration Engineer¬ 
ing V. York Corp., C.C.A.Cal„ 168 F. 
2d 896, certiorari denied 69 S.Ct. 
133, 336 U.S. 859, 93 L..Ed. 406. 

B7.ao U.S.—E. I. Du Pont De Ne¬ 
mours & Co. V. Cudd, C.A.C 0 I 0 . 176 
F.2d 856. 

67.36 Qnsstioa of exlstenee of aotnal 
oo&troversy 

U.S.—Motor Terminals v. National 
Car Co., C.A.Del., 182 F.2d 732. 

67.30 U.S.—Palo Blanco Fruit Co. v. 
Palo Alto Orchards Co., C.A.Puerto 
Rico, 196 P.2d 90. 

67.35 Bmmaaxy Judgmo&t 
Court of appeals may reverse a 
summary judgment erroneously en¬ 
tered and remand a cause for such 
further proceedings as may be Just 
under the circumstances. 

U.S.—Driggers v. Business Men's As- 
sur. Co. of America, C.A.Tex., 219 
F.2d 292, appeal denied Business 
Men's Assur. Co. of America v, 
Driggers, 75 S.Ct. 874, 349 U.S. 946, 
99L.Ed. 1272. 

68. U.S.—Pence v. U. S., C.C.A.Wio., 


121 F.2d 804, affirmed 62 S.Ct. 1080, 
316 U.S. 332, 86 L.Ed. 1510, rehear¬ 
ing denied 62 S.Ct. 1287, 316 U.S. 
712, 86 L.Ed. 1777—Twachtman v. 
Connelly, C.C.A.Ohlo, 106 P.2d 601 
—Robertson v. Morganton Pull 
Fashioned Hosiery Co., C.C.A.N.C., 
96 P.2d 780—^Benjamin v. Buell, C. 
C.A.I11., 268 P. 792. 

Condition preoedsnt 
Under the Rules formerly prevail¬ 
ing in the seventh circuit it was a 
condition precedent to the considera¬ 
tion of an appeal by the court of ap¬ 
peals that the prescribed statement 
of points be served and filed. 

U.S.—Keeley v. Mutual Life Ins. Co. 
of New York, C.C.A.I11., 113 P.2d 
633. 

Irregularity cured 

Motion to dismiss appeal on ground 
that appellant did not serve a state¬ 
ment of the points on which it would 
rely on appeal, while designating less 
than the complete record for inclu¬ 
sion in the transcript, would be de¬ 
nied, where appellees designated for 
inclusion all parts of the record not 
designated by appellant, since any Ir¬ 
regularity in designation of the rec¬ 
ord by appellant was cured. 

U.S.—Grand Lodge Improved, B. P. 
O. E. of the World, v. Eureka 
Lodge No. 5, Independent Elks, C. 
C.A.Va., 114 F.2d 46, certiorari de¬ 
nied Eureka Lodge No. 5, Independ¬ 
ent Elks v. Grand Lodge Improved, 
B. P. O. E. of the World, 61 S.Ct. 
819, 311 U.S. 709, 85 L.Ed. 461. 

68.6 U.S.—Hite T. Western Maryland 
Ry., C.A.Md., 217 F.2d 781, certio¬ 
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rari denied 75 S.Ct. 890. 349 U.S. 
960, 99 L.Ed. 1283—Wayne v. New 
York Life Ins. Co., C.C.A.Mo., 132 
F.2d 28. 

Ou motion of court 

Court of appeals may notice a plain 
error of its own motion if justice re¬ 
quires it. 

U.S.—^Atlantic Coast Line R. Co. v. 

Kammerer, C.A.Ga., 206 F.2d 625. 
Want of jurisdictiou over person 
Objection to want of jurisdiction of 
court over persons of individual de¬ 
fendants clearly raised in motion to 
dismiss was open for consideration 
on appeal although it was not urged 
on appeal. 

U.S.—Orange Theatre Corp. v. Ray- 
herstz Amusement Corp., C.C.A.N. 
J., 139 F.2d 871, certiorari denied 
64 S.Ct. 1067, 822 U.S. 740, 88 L.Ed. 
1673. 

58.10 U.S.—Pope V. National Old 
Line Ins. Co., C.A.Tex., 239 F.2d 590 
—^Ashton V. Town of Deerfield 
Beach, Broward County, Fla., C.C.A. 
Fla., 155 F.2d 40. 

58.15 U.S.—^Wayne v. New York Life 
Ins. Co., C.C.A.M 0 ., 132 F.2d 28. 

59. U.S.—Yager v. Liberty Royalties 
Corporation, C.C.A.Okl., 123 F.2d 44 
—Adams v. New York, C. & St. L. 
R. Co., CC.A.lnd., 121 F.2d 808— 
Keeley v. Mutual Life Ins. Co. of 
New York, C.C.A.I11., 118 F.2d 633. 

69.6 U.S.—Jesionowskl v. Boston & 
M. R. R., Mass., 67 S.Ct. 401, 329 
U.S. 452, 91 L.Ed. 416, 169 A.L.IL 
947. 
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tions with respect to jurisdiction,®® pleadings,®^ 
process, ®2 evidence and rulings thereon,®® instruc¬ 
tions,®^ the submission of issues or questions to the 
jury,®^ ® verdict, findings, or conclusions of the 
court,®® judgment, order, or decree,®® and rulings 
on motions for new trial, and proceedings after 
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judgment.®"^ Where necessary to prevent injustice, 
however, the court may, and in various instances 
has considered, plain errors not included in the 
statement of points w’ith respect to the pleadings or 
rulings thereon,®*^ ® or plain errors not included in 


Watson V. Button, C.A.Or., 235 F. 
2d 235—Western Nat. Ins. Co. v. 
LeClare. C.C.A.Nev., 163 F.2d 337— 
Hokey v. Day & Zimmermann, C.C. 
A.Iowa, 157 F.2d 734, certiorari de¬ 
nied 67 S.Ct. 1082, 330 U.S. 842, 91 
L.Ed. 1288, rehearing denied 67 S. 
Ct. 1198, 331 U.S. 864, 91 L.Ed. 1869 
—Mid-Continent Petroleum Corp. v. 
Keen, C.C.A.Iowa, 157 F.2d 810. 
Clean hands dootrlne 
Appellant who did not refer to 
clean hands doctrine in her statement 
of points to be relied on could not in¬ 
voke doctrine on appeal. 

D.C.—Ritchie v. Drier, 165 F.2d 238. 
83 U.S.App.D.C. 16, certiorari denied 
68 S.Ct. 1518, 384 U.S. 860. 92 L.Ed. 
1780. 

defense of statute of frauds 

Where defendant failed to plead 
statute of frauds as a defense, and 
did not raise such defense in his 
statement of points on appeal, it was 
waived. 

U.S.—Oedekerk v. Muncle Gear 

Works, C.A.Ind., 179 F.2d 821. 

Bes Indicata 

Where contention that verdict for 
defendant in first count was res judi¬ 
cata as to second count was first 
made in defendant's brief on appeal 
and record was not in full and desig¬ 
nation of points relied on did not 
mention res Judicata, contention 
would not be considered by court of 
appeals. 

U.S.—Boston & M. R. R. v. Jesionow- 
ski, C.C.A.Mass., 154 F.2d 703. re¬ 
versed on other grounds 67 S.Ct. 
401, 320 U.S. 452, 91 L.Ed. 416, 169 
A.L.R. 947. 

60. U.S.—^U. S. V. Wilson, C.C.A.Kan., 
78 F.2d 466—^Healy v. Ratta, C.C.A. 
N.H., 67 F.2d 564, appeal dismissed 
Healy v. Ratta, 63 S.Ct. 622, 289 U. 
S. 701, 77 L.Ed. 1459, reversed on 
other grounds 64 S.Ct. 700, 292 U.S. 
263, 78 L.Ed. 1248—O. L. Stanard 
Dry Goods Co. v. Tackett, C.C.A. 
Ky., 23 F.2d 919. 

61. U.S.—Perley v. Roberts. C.C.A.N. 
H., 138 F.2d 618, certiorari denied 
64 S.Ct. 786, 821 U.S. 788, 88 L.Ed. 
1078—Wilson v. Byron Jackson Co., 
C.C.A.Cal., 93 F.2d 572—Ricketts v. 
Waller, C.C.A.Neb., 81 F.2d 977— 
Schmidt V. U. S., C.C.A.Neb., 63 F. 
2d 390—Clinton E. Worden db Co. v. 
California Fig Syrup Co., Cal., 102 
F. 334, 42 C.C.A. 388, reversed on 
other grounds 28 S.Ct. 161, 187 U.S. 
516, 47 UEd. 282. 

3 C.J. p 1335 note 78. 


62. U.S.—Rogers v. Penobscot Min. , 
Co., S.D., 164 F. 606, 83 C.C.A. 880. ' 

63. U.S.—Sword, Houston Fire & 

Cas. Ins. Co., Intervener v. Gulf 
Oil Corp., C.A.Tex., 261 F.2d 829, 
certiorari denied 79 S.Ct. 41, 368 U. 
S. 824, 3 L.Ed.2d 65—State of 

Washington v. U. S., C.A.Wash., 214 
F.2d 33, certiorari denied 75 S.Ct. 
86, 348 U.S. 862. 99 L.Ed. 679— 
Bennett v. Scofield, C.A.Tex., 170 F. 
2d 887—Travelers Ins. Co. v. Drake, 
C.C.A.Cal., 89 P.2d 47—Eddy v. Na¬ 
tional Union Indemnity Co., C.C.A. 
Cal.. 78 F.2d 545—Fidelity & Depos¬ 
it Co. of Maryland v. Bates, C.C.A. 
Iowa, 76 F.2d 160—^Lazelle v. Nor¬ 
folk & W. Ry. Co.. C.C.A.Ohio, 73 
P.2d 469—U. S. V. Smith. C.C.A. 
Wash., 65 F.2d 141, 81 A.L.R. 926— 
Hookway v. First Nat. Bank, C.C.A. 
Iowa. 36 F.2d 16—Brown v. U. S., 
C.C.A.Wyo., 36 P.2d 161—^Hill v. 
New York Cent. R. Co., C.C.A.Ohio, 
35 F.2d 30—Elliott Addressing 
Mach. Co. v. Addressing Typewrit¬ 
er Stencil Corporation, C.C.A.N.Y., 
31 P.2d 282—Melnrath Brokerage 
Co. V. Colllns-Dietz-Morris Co., C. 
C.A.Okl., 298 F. 377—Gandia & 
Stubbe V. Cadierno, Puerto Rico, 
238 F. 739, 147 C.C.A. 606—Connell 
Bros. Co. v. H. Diederlchsen & Co., 
China, 218 F. 737, 130 C.C.A. 251. 

3 C.J. p 1337 note 11. 

64. U.S.—^Mutual Life Ins. Co. of 
New York v. Daigle, C.C.A.La., 142 
F.2d 1000—Radius v. Travelers Ins. 
Co., C.C.A,Cal., 87 F.2d 412—Mu¬ 
tual Life Ins. Co. of New York v. 
Wells Fargo Bank & Union Trust 
Co., C.C.A.Cal., 86 F.2d 685—Union 
Electric Light & Power Co. v. Sny¬ 
der Estate Co., C.C.A.Mo., 65 F.2d 
297—Payne v. Ostrus, C.C.A.Iowa. 
60 P.2d 1039, 77 A,L.R, 631—Dami¬ 
co V. Firemen’s Fund Ins. Co., C.C. 
A.Mo., 6 F.2d 318—^Johnson v. His- 
lop, C.C.A.Mont., 272 F. 913—Co¬ 
operative Raw Fur Co. v. American 
Credit Indemnity Co., Mich., 240 P. 
67, 163 C.C.A. 103—North British & 
Mercantile Ins. Co. v. Rose, N.J., 
228 F. 290, 142 C.C.A. 682—Bassett 
V. Utah Copper Co., Utah, 219 P. 
811, 136 C.C.A. 481—City of Detroit 
V. Grummond, Mich., 216 F. 273, 

i 132 C.C.A. 417. 

3 C.J. p 1338 note 16. 

64.5 Xssues of waiver or estoppel 
U.S.—State Farm Mut. Auto. Ins. Co. 
V. Porter, C.A.Cal.. 186 P.2d 834. 

65« U.S.—Barnard-Curtlss Co. v. U. 

I S. for Use and Benefit of D. W. 
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Falla Const. Co., C.A.N.M.. 267 F. 
2d 565—Rokey v. Day & Zimmer¬ 
mann, C.C.A.Iowa, 167 F.2d 734, cer¬ 
tiorari denied 67 S.Ct. 1082, 330 U. 
S. 842, 91 L.Ed. 1288, rehearing de¬ 
nied 67 S.Ct. 1198, 331 U.S. 864, 91 
L.Ed. 1869—Esso, Inc. v. Standard 
Oil Co., C.C.AMOi, 98 P.2d 1—Reut¬ 
er V. McCook. C.C.A.Or., 92 P.2d 267 
—Salt Bayou Drainage Dlst. v. Pu- 
trall, C.C.A.Ark., 72 P.2d 940—Na¬ 
tional Surety Co. of New York v. 
Cobb, C.C.A.La., 66 F.2d 323, certio¬ 
rari denied Cobb v. National Sure¬ 
ty Co., 64 S.Ct. 127, 290 U.S. 692, 78 
L.Ed. 695—Maryland Casualty Co. 
V. Kllckalumber Co., C.C.A.Cal., 41 
P.2d 222—Geo. A. Hormel & Co. v. 
Chicago, M. & St. P. Ry. Co., C.C.A. 
Minn., 283 F. 916—^Davls v. Car¬ 
negie Steel Co., Ohio, 244 F. 931, 
167 C.C.A. 281. 

In re Imperial Irr. Dlst., D.C.Cal., 
38 F.Supp. 770, affirmed, C.C.A., 136 
F.2d 539—Knaust Bros. v. Gold- 
schlag, D.C.N.Y., 28 F.Supp. 188, af¬ 
firmed, C.C.A., 119 F.2d 1022—^Pen- 
mac Corporation v. Esterbrook 
Steel Pen Mfg. Co., D.C.N.Y., 27 F. 
Supp. 86, reversed on other grounds, 
C.C.A., 108 F.2d 696. 

3 C.J. p 1338 note 27, p 1339 npte 31. 
Objeotloas to findings of faot by 

court in nonjury case could be taken 

by assignment of error on appeal. 

U.S.—Penmac Corporation v. Ester- 
brook Steel Pen Mfg. Co., supra. 

66. U.S.—Brennan v. Tlllinghast, 
Mich., 201 F. 609, 120 C.C.A. 37. 

3 C.J. p 1339 note 41, p 1340 note 43, 
p 1344 note 3. 

Amount or extent of recovery or re- 
Uef 

U.S.—state of California v. Hisey, C. 
C.A.Cal., 84 F.2d 802—Nolte v. Hud¬ 
son Nav. Co., C.C.A.N.Y., 47 P.2d 
166—Greeley Nat. Bank v. Wolf, C. 
C.A.C 0 I 0 ., 4 F.2d 67—Morgan’s Lou¬ 
isiana & T. R. & S. S. Co. V. Isaac 
Joseph Iron Co., Ohio, 243 F. 149, 
156 C.C.A. 15. 

3 C.J. p 1340 note 42%. 

67. U.S.—^Hunt V. Standard Brands, 
C.C.A.Ohio, 72 F.2d 822—Baltimore 
S. S. Co. V. Phillips, C.C-A.N.y., 9 F. 
2d 902, reversed on other grounds 
47 S.Ct. 600, 274 U.S. 316, 71 L.Ed. 
1069—^Williamson v. Electric Serv¬ 
ice Supplies Co., Pa.r 242 F. 873, 155 
C.C.A. 461—^Kalloch v, Hoagland, 
Tenn., 239 F. 262, 152 CXI.A. 240. 

3 C.J. p 1841 note 69. 

67.5 U.S.—Pope v. National Old Line 
Ins. Co., C.A.7ex., 239 F.2d 690. 
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§1 m(2)-296(4) FEDERAL COURTS 


the Statement of points with respect to instruc- 
tions.®^*!® 

§ 296(3). -Assignment of Cross Errors 

Generally an appellee cannot make a croaa aaaign. 
tnent of errors unless he himself appeals. 

In the absence of statute or rule of court giving 
such right, it is generally held that an appellee can¬ 
not make a cross assignment of errors unless he 
himself appeals.®® Allegations of error set out in 
a timely motion for new trial, however, have been 
considered as cross assignments of error in support 
of the order granting the new trial.®®-® 

The rule that a cross appeal is necessary to enable 
an appellee to ask a court of appeals to reverse 
part of a decree unfavorable to him is one of prac¬ 
tice and not a restriction on the power of the court 
to see that justice is done, and in a proper case it 
will consider errors of the lower court unfavorable 
to an appellee who has not cross appealed or brought 


up such matter as error.®®-^® Where appellant ap¬ 
peals from the entire judgment and designates the 
complete record for inclusion in the record on ap¬ 
peal, the court of appeals in reversing and remand¬ 
ing the case for retrial may notice a plain error 
against appellee, even though appellee did not take 
a cross appeal from the judgment.®®-^® 

§ 296(4). -Form, Scope, and Effect 

Where aeeignmente of errors or statements of points 
relied on for appeal are required, they must substan¬ 
tially comply as to form, contents, filing, and service with 
statutes or rules of courts; and, while noncompiiance may 
be overlooked by the court, it may result In the refusing 
of the court to consider errors, dismissing the appeai, 
or affirming the Judgment below. 

Where statements of points relied on on appeal 
are required, as discussed supra § 296(1), they must 
substantially comply as to form and contents, and in 
other particulars, with the applicable provisions of 
statutes and rules of court.®® Contentions of error 


Veoeasity to plead statute of frauds 

Where contention that statute of 
frauds must be affirmatively pleaded 
-was neither raised on appeal nor in 
court below, and essential facts ap¬ 
peared affirmatively on face of com¬ 
plaint, court of appeals would deter¬ 
mine whether lease and telegrams re¬ 
lied on by plaintiffs met requirements 
of statute of frauds. 

U.S.—Gall V. Brashier, C.A.Okl., 169 
F.2d 704, 12 A.L.R.2d 500. 

€7.10 U.S.—^Hite v. Western Mary¬ 
land Ry.. C.A.Md., 217 F.2d 781, cer¬ 
tiorari denied 75 S.Ct. 890, 349 U.S. 
960. 99 UFd. 1283. 

68 . U.S.—Cochran v. M & M Transp. 
Co., C.C.A.R.I., 110 F.2d 619—Hard¬ 
ing V. Federal Nat. Bank, C.C.A. 
Mass., 31 F.2d 914—Millward v. 
Vulcan Furnace & Equipment Co., 
C.C.APa., 26 F.2d 78—National 
Fire Ins. Co. of Hartford, Conn., v. 
Elliott, C.C.A.MO., 7 F.2d 522, 42 
A.L.R. 1121. 

3 C.J. p 1403 note 57, p 352 note 41 
[b]. 

BuUngs ou alternative motions 

Where a party moves for Judgment 
notwithstanding the verdict and for 
new trial in the alternative, if the 
trial Judge grants Judgment notwith¬ 
standing the verdict and denies mo¬ 
tion for new trial, the movant may 
cross assign error in the opposing 
party's appeal to the court of appeals 
to rulings of law at the trial. 

U,S.—Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

Tssas nils iuappUoahls 

Texas rule permitting an appellee 
to assign errors made against him 
without a cross writ of error or ap¬ 
peal has no application in federal 


courts on review by appeal, error, or 
certiorari. 

U.S.—Abel V. Brayton Plying Service, 
Inc.. C.A.Tex., 248 F.2d 713—Bryant 
v. Massachusetts Bonding & Ins. 
Co., C.C.A.Tex., 158 P.2d 967. 

68.5 U.S.—Kanatser v. Chrysler 

Corp., C.A.Okl., 199 F.2d 610, cer¬ 
tiorari denied Chrysler Corp. v. 
Kanatser, 73 S.Ct. 388, 344 U.S. 921, 
97 KEd. 710. 

68.10 U.S.—^Wayne v. New York Life 
Ins. Co.. C.C.A.MO., 132 F.2d 28. 
Appellee who has not taken cross ap¬ 
peal entitled to urge in support of 
Judgment or decree under review 
any matter appearing of record, but 
limited to supporting the judgment 
and opposing every assignment of 
error see infra § 297(17). 

On own motion 

Where Judgment was reversed on 
conclusion of law of district Judge 
and it was deemed necessary to Jus¬ 
tice to reopen trial court's conclusion 
of law, court of appeals could, on its 
own motion and in absence of a cross 
appeal, direct a further examination 
into the matter in order to apply in 
all its consequences the applicable 
law. 

U.S.—Calhoun County, Fla., v. Rob¬ 
erts, C.C.A.Pla., 187 P.2d 130. 

68.15 Action involving intricate 
equitable accounting 

U.S.—Commercial Nat, Bank in 

Shreveport v. Parsons, C.C.A.La.. 
144 F.2d 231, rehearing denied 145 
F.2d 191, certiorari denied 65 S.Ct. 
440, 323 U.S. 796, 89 KEd. 635. 

69. U.S.—^New York Casualty Co. v. 
Young Men's Christian Ass'n, C.C. 
A.Iowa, 119 F.2d 887, certiorari de¬ 
nied Young Men’s Christian Ass’n 
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V. New York Casualty Co., 62 S.Ct. 
91, 314 U.S. 648, 86 L.Ed. 519— 
Klelnschmit v. Farmers Mut. Hail 
Ins. Ass’n of Iowa, C.C.A.Neb., 101 
F.2d 987—U. S. v. Dickinson, C.C. 
A.Mass., 95 P.2d 65—Combs v. U. 
S., C.C.A.MO., 66 F.2d 787—City Ice 
& Fuel Co. V. Dankmer, C.C.A.W. 
Va., 62 F.2d 929—Federal Interme¬ 
diate Credit Bank of Omaha v. 
L’HerlBSon, C.C.A.S.D., 33 F.2d 841 
—Villar & Co. v. Conde, C.C.A.Puer- 
to Rico, 30 F.2d 588—Broatch v. 
Boysen, Wyo., 236 F. 616, 149 C.C. 
A. 568. 

3 C.J. p 1333 note 54, p 1349 note 59. 

A motion for a new trial cannot be 
used as a substitute for an assign¬ 
ment of errors if there is no express 
provision to that effect. 

U.S.—Booth V. Gilbert, CC.A.Mo., 79 
F.2d 790. 

Beference to sxtrinio matter 

Generally an assignment of errors 
must be so complete in itself that no 
reference to extrinsic matter is nec¬ 
essary to determine what is intended 
to be presented thereby. 

U.S.—^American Surety Co. of New 
York V. Fischer Warehouse Co., C. 
C.A.Or., 88 F.2d 636—Delaware & 
H. R. Corporation v. Cottrell, C.C. 
A.Pa., 69 P.2d 195, certiorari denied 
64 S.Ct. 719, 292 U.S. 638, 78 L.Ed. 
1490—McClellan v, Pyeatt, Ind. 
Terr., 60 F. 686, 1 C.C.A. 613. 

3 C.J. p 1398 note 80. 

Mere olerioal errors and immaterial 
defects or irregularities will be dis¬ 
regarded. 

U.S.—McBride v. Neal, Ill., 214 P. 
966, 131 C.C.A. 262—Church Cooper¬ 
age Co. V. Pinkney, N.Y., 170 F. 266, 
I 96 C.C.A. 462. 
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must be as to some re viewable judicial action occur¬ 
ring during the trial,*^0 and it must have been pre¬ 
served for review by timely and proper objections 
and exceptions.^! 

The statement of points, and the same rule applied 


with respect to the assignments of errors which 
were formerly required, should set forth definitely 
and specifically the particular error or errors relied 
on .'^2 Statements of points which are in general 
terms or are mere general statements, such as a 


Joint and soveral asilfirnmenti 

(1) A Joint assigrnment of error 
must be good as to all who join there¬ 
in, or it will not be available as to 
any of them. 

U.S.—^Wimberly v. Cowan Inv. Cor¬ 
poration, C.C.A.Ala., 80 P.2d 462. 
certiorari denied 56 S.Ct. 674, 298 

U. S. 654, 80 L.Ed. 1381-'Dolbear v. 
Gulf Production Co., C.C.A.Tex., 268 
P. 737, certiorari denied Shannon v. 
Gulf Production Co., 41 S.Ct. 375, 
255 U.S. 569, 66 L.Ed. 790. 

(2) Where an appellant wishes to 
urge an identical question or error 
with respect to several different par¬ 
ties. one assignment is sufficient as 
to all. 

U.S.—^Andrews v. National Poundry 
& Pipe Works. Wis., 76 P. 166, 22 
C.C.A. 110, 36 L.R.A. 139. rehearing 
denied 77 P. 774. 23 C.C.A. 454, 36 
L.R.A. 153, certiorari denied 17 S. 
Ct. 996, 166 U.S. 721, 41 L.Ed. 1188. 
ruing of ezcesBlvo and nnnecaa- 
aaxy numbar of aaalgnxnants is im¬ 
proper, and court may in such case 
consider only such questions as 
seem to it to be material to the judg¬ 
ment. 

U.S.—Nev-Cal Electric Securities Co. 

V. Imperial Irr, Dist., C.C.A.Cal., 85 
P.2d 886, certiorari denied 67 S.Ct. 
493, 300 U.S. 662, 81 L.Ed. 871— 
Ocean Accident & Guaranty Corpo¬ 
ration V. Rubin, C.C.A.Cal., 73 P.2d 
157—Albert Pick-Barth Co. v. 
Mitchell Woodbury Corporation, C. 
C.A.Mass., 67 P.2d 96, certiorari de¬ 
nied Albert Pick-Barth Co. v, 
Mitchell Woodbury Company, 52 S. 
Ct. 60,3. 286 U.S. 662, 76 L.Ed. 1288. 

Lawson v. U. S., C.C.A.Ark., 297 
P. 418—Chicago Great Western R. 
Co. V. McDonough, Iowa, 161 P. 657, 
88 C.C.A. 517—Shepard v. U. S., 
Utah, 160 P. 684, 87 C.C.A. 486, cer¬ 
tiorari denied 29 S.Ct. 682, 212 U.S. 
■ 671, 53 L.Ed. 666—Parnsworth v. 
Nevada Co., Utah, 102 P. 678, 42 C. 
C.A. 609. 

3 C.J. P 1356 note 41, p 1367 note 
42. 

Record 

(1) No rulings or decisions of the 
court not shown by the record can 
be assigned as errors. 

U.S.—^Woodbury v. Shawneetown, Ill., 
74 P. 206, 20 C.C.A. 400. 

8 C.J. P 1366 note 86. 

(2) Nothing can be assigned for 
error which is in contradiction of, 
or in conflict with, the record. 

U.S.—Cheney v. Bacon, Neb., 49 P. 

305, 1 C.C.A. 244. 

8 C.J. p 1364 note 84. 


Where there Is utter faUnre to 
comply with rule and there is no 
plain error in the case, the judgment 
must be affirmed. 

D.C.—Bailey v. Block, 89 P.2d 801, 
67 App.D.C. 67. 

Objections h^d captions 

On appeal of negligence case 
against manufacturer of lift trucks, 
specifications that manufacturer’s ob¬ 
jections to Interrogatories were filed 
three days too late, that the objec¬ 
tions were “invalid” anyway and that 
opinion testimony based on experi¬ 
ence of the witness with other types 
of machinery, etc., was inadmissible, 
were captious. 

U.S.—Persons v. Gerlinger Carrier 
Co., C.A.Or., 227 P.2d 337. 

70. U.S.—Century Indemnity Co, v. 
Nelsen, C.C.A.Cal., 90 P.2d 644, re¬ 
versed on other grounds 68 S.Ct. 
631, 302 U.S. 213, 82 L.Ed. 765, man¬ 
date conformed to, C.C.A., 96 P.2d 
679, rehearing denied 98 P.2d 903. 

3 C.J. p 1356 notes 33, 34. 

71. U.S.—^Maryland Casualty Co. v. 
Elmira Coal Co., C.G.A.Mo., 69 P.2d 
616—Elbukan Oil Co. v. Lamb, C.C. 
A.Kan., 12 P.2d 387. 

3 C.J. p 1366 note 40. 

Presentation and reservation in lower 
court of grounds of review general¬ 
ly see supra §9 292(2)~292(17). 

72. U.S.—^U. S. for Use and Benefit 
of Lichter v. Henke Const. Co., C.C. 
A.Mo., 167 P.2d 13—New York Cas¬ 
ualty Co. V. Young Men's Christian 
Ass’n, C.C.A.Iowa, 119 P.2d 387, cer¬ 
tiorari denied Young Men's Chris¬ 
tian Ass'n v. New York Casualty 
Co„ 62 S.Ct. 91, 314 U.S. 648, 86 L. 
Ed. 619—Reldy v. Myntti, C.C.A. 
Alaska, 116 P.2d 726—Denyer-Gree- 
ley Valley Irr. Dist. v. McNeil, C.C. 
A-Colo., 106 P.2d 288—Pope v. Lin¬ 
coln Nat. Life Ins. Co., C.C.A.Mo., 
103 F.2d 265—American Surety Co. 
of New York v. Pischer Warehouse 
Co.. C.C.A.Or,, 88 P.2d 636—Miller- 
Crenshaw Co. v, Colorado Mill & 
Elevator Co., C.C.A.Ark., 84 P.2d 
930, reheard 87 F.2d 467—^U. S. v. 
Nlckle, C.C.A.Mo., 70 F.2d 873—Vir¬ 
ginian Ry. Co. V. Chambers, C.C.A. 

W.Va., 46 P.2d 20, affirmed 62 S.Ct. 
27. 284 U.S. 677, 76 L.Ed. 601—Gulf 
Smokeless Coal Co. v. Sutton, 
Steele & Steele, C.C.A,W.Va., 36 P. 
2d 224, certiorari denied 60 S.Ct. 
168. 280 U.S. 609, 74 L.Ed. 662— 
Edwards v. Bodkin, Cal., 249 F. 
662, 161 C.C.A. 488. 

loss 


D.C.—Bernhardt v. City & S. Ry. Co., 
263 P. 1009, 49 App.D.C. 265. 

3 C.J. p 1357 note 48, p 1361 note 64, 
p 1362 note 70. 

PurpoM of mis is to definitely and 
separately point out errors com¬ 
plained of in order clearly to define 
and confine issues on appeal. 

U.S.—New York Casualty Co. v. 
Young Men’s Christian Ass’n, C.C. 
A.Iowa, 119 F.2d 387, certiorari de¬ 
nied Young Men’s Christian Ass’n 
V. New York Casualty Co., 63 S.Ct. 
91. 314 U.S. 648, 86 L.Ed. 619. 

Similar to former Msignment of er¬ 
rors 

Requirement of rule that statement 
of points set out separately and par¬ 
ticularly each error asserted and in¬ 
tended to bo urged necessitates same 
separation and particularity of state¬ 
ment as did former assignment of er¬ 
rors. 

U.S.—New York Casualty Co. v. 
Young Men’s Christian Ass’n, C.C. 
A.Iowa. 119 P.2d 387, certiorari de¬ 
nied Young Men’s Christian Ass’n 
V. New York Casualty Co., 62 S.Ct. 
91, 314 U.S. 648, 86 L.Ed. 619. 

Objections and szoeptions 

Assignment of errors must set out 
specifically and fully the ruling or ac¬ 
tion of the court complained of and 
set out or show the necessary objec¬ 
tions or exceptions thereto made in 
the lower court. 

U.S.—^Lewis V. Standard Oil Co. of 
California, aC.A.Cal., 88 F.2d 612— 
McCoy V. Universal Carloading & 
Distributing Co., C.C.A.Ohio, 82 P. 
2d 342—U. S. V. Alcorn, C.C.A.Or., 
80 F.2d 487—Maryland Casualty 
Co. v. Elmira Coal Co., C.C.A.Mo., 
69 F.2d 616. 

Beferenos to record 

It is sometimes required by rule of 
court that the assignment shall re¬ 
fer to the record by page or other¬ 
wise, so as to Indicate where the al¬ 
leged error may be found. 

U.S.—^Miller-Crenshaw Co. v. Colora¬ 
do Mill & Elevator Co., C.C.A.Ark., 
84 F.2d 930, affirmed 87 F.2d 457— 
U. S. V. Nlckle, C.C.A.MO., 70 P.2d 
873—^Maryland Casualty Co. v. El¬ 
mira Coal Co., C.C.A.MO., 69 F.2(t 
616—^Anderson v. U. S., C.C.A.Mo., 
65 F.2d 870. 

3 C.J. p 1364 notes 78, 83. 

Scope and effect of Msigament 

Questions raised by an assignment 
or statement of errors are limited to 
those fairly presented by the partlc* 
ular assignment. 

U.S.—Davilla V. Brunswick-Balke 
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Statement that the judgment appealed from is er¬ 
roneous, are insufficient.’^^.S Questions which were 
not advanced as grounds for appeal, other than un¬ 
der a general point, and which were not brought 
to the attention of the district court, are not avail¬ 
able on appeaL^2.io 

As a general rule, contentions of error which are 
defectively or insufficiently set forth in the state¬ 
ment of points will not, or need not, be considered 
by the appellate court,^^ unless the error complained 
of is a plain or fundamental error apparent on the 
record, so that it may be considered on that 
ground.*^* A court of appeals, however, at its op¬ 
tion, may consider plain errors not assigned or not 


properly or fully assigned,^^*® and the mere fact 
that the statement of points on appeal could have 
been more specific will not preclude the court of 
appeals from considering the questions raised.'^^ i® 

Each error relied on must be separately and dis¬ 
tinctly specified, no one assignment shall embrace 
more than one specification of error, and on a fail¬ 
ure to comply with this requirement the court will 
either refuse to consider the assignment at all or will 
overrule it if any one of the assignments of error 
cannot be sustainedJ^ The notice of appeal must be 
construed in connection with the statement of points 
to be relied on in determining the errors intended to 
be presented for reviewJ ^*5 


Collender Co. of New York, C.C.A. 
N.Y., 94 F.2d 567, certiorari denied 
68 S.Ct. 1040, 804 U.S. 672, 82 L.Ed. 
1636—Guardian Trust Co. v. Keith, 

C.C.A.Ark., 69 F.2d 477, certiorari 
denied 64 S.Ct. 862, 292 U.S. 662. 78 
L.Ed. 1501—Ed S. Michelson, Inc., 
V. Nebraska Tire & Rubber Co., C. 

C.A.MO.. 63 F.2d 697, certiorari de¬ 
nied 64 S.Ct. 62, 290 U.S. 634. 78 U 
Ed. 661—^Kennelly v. Frederick 
Starr Contractinsr Co., N.Y., 260 F. 
229, 162 C.C.A, 36B—Arnold v. Hor- 
rlgan, kClch., 238 F. 39, 151 C.C.A. 
116 . 

S C.J. p 1363 note 76. 

Error la eaterlaff smiuttary judffiiieat 

Speclflcation of error that the court 
erred in entering summary judgment 
against the complaint where there ex¬ 
isted genuine issues as to the mate¬ 
rial facts covered any error commit¬ 
ted by the court in entering summary 
judgment when genuine issues as to 
the material facts remained for deci¬ 
sion. 

U.S.—Driggers v. Business Men’s As- 
sur. Co. of America, C.A.Tex.. 219 
F.2d 292, appeal denied Business 
Men's Assur. Co. of America v. 
Driggers, 76 S.Ct. 874, 349 U.S. 946, 
99 L.Ed. 1272. 

▲••tgamsttt held suneleat 

D.C.—^aks V. B. H. Stinemets & Son 
Co.. 298 F. 1005, 64 App.D.C. 38. 

79.8 U.S.—^New York Casualty Co. v. 
Young Men's Christian Ass'n, C.C. 
A.Iowa, 119 F.2d 887, certiorari de¬ 
nied Young Men's Christian Ass’n 
V. New York Casualty Co,, 62 S.Ct. 
91, 814 U.S. 648, 86 L.Ed. 619. 

D.C.—Minnesota Min. & Mfg. Co. v. 
Coe. 118 F.2d 693, 78 App.D.C. 146, 
certiorari denied 62 S.Ct. 89, two 
cases. 314 U.S. 624. 86 L.Ed. 601. 
and 62 S.Ct. 90, 814 U.S. 624. 86 L. 
Ed. 501. rehearing denied 62 S.Ct. 
486, three cases, 316 U.S. 826, 86 
L.Fd. 1221. 

Xeid too geaeval 

(1) An assertion that an occur¬ 
rence took place during deliberatlone 


of Jury, which "created a bad atmos¬ 
phere for consideration of the case 
by the jury and tended to prevent a 
full, fair, and impartial consideration 
of case," Is too general to present 
anything for review. 

U.S.—Palmer v. Miller, C.C.A.Mo., 14B 
F.2d 926. 

(2) General charge by appellant 
that throughout proceedings trial 
court showed bias and prejudice 
against her by allowing immaterial, 
incompetent, and irrelevant issues to 
be presented for sole purpose of in¬ 
fluencing and prejudicing jurors 
against her, presented nothing foi 
consideration by court of appeals. 
U.S.—Bomar v, Giles, C.A.Ala., 177 F. 
2d 707. 

7SL10 U.S.—Cold Metal Process Co 
V. McLouth Steel Corp., C.A.Mlch.. 
170 F.2d 369. 

73. U.S.—Bomar v. Giles, C.A.Ala.. 
177 F.2d 707—Miller-Crenshaw Co. 
v. Colorado Mill & Elevator Co., C 
C.A.Ark., 84 F.2d 930, reheard 87 F. 
2d 467. 

Northern Central Coal Co. v. Bar- 
rowman. Mo., 246 F. 906. 159 C.C.A. 
178—Cooper v. Jewett, S.D., 233 F. 
618, 147 C.C.A. 426. 

D.C.—District of Columbia v. White. 

48 App.D.C. 44. 

3 C.J. p 1367 note 48. 

74. U.S.—^Hickman County v. Nash¬ 
ville Bridge Co., C.C.A.Tenn., 66 F. 
2d 174. 

3 C.J. p 1369 note 60. 

74Ji D.C.*—Shellman v. Shellman, 96 
F.2d 108, 68 App-D.C. 197—Gordon 
V. Thomas. 70 F.2d 762, 63 App.D.C 
148—^McReynolds v. W. F. Roberts 
Co., 281 F, 286, 62 App.D.C. 48. 
ICnttor otherwiM appsarlag 
Although an assignment of error is 
not so speciilo as It might be, or as 
the rule contemplates, the appeal 
may be considered on its merltir 
where the view of the trial judge 
Bufflciently appears from his memo¬ 
randum opinion and his order, ae 
brought up by the record. 
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D.C.—Cattell v. Jefferson, 81 F.2d 317, 
60 App.D.C. 261. 

74.10 U.S.—Lipman v. Arlington 

Beating Co., C.A.Ill., 192 F.2d 93. 

75. U.S.—^New York Casualty Co. v. 
Young Men’s Chrl.stlan Ass'n, C.C. 
A.Iowa. 119 F.2d 387, certiorari de¬ 
nied Young Men's Christian Ass’n 
V. New York Casualty Co., 62 S.Ct. 
91. 314 U.S. 648. 86 L.Ed. 619— 
Gila Valley Irr. Dlst. v. U. S., C.C. 
A.Ariz.. 118 F.2d 607—Century In¬ 
demnity Co, v. Nelson, C.C.A.Cal., 
90 F.2d 644, reversed on other 
grounds 68 S.Ct. 631, 302 U.S. 213. 
82 L.Ed. 765, mandate conformed 
to, C.C.A., 96 F.2d 679, rehearing 
denied 98 F.2d 903—Mutual Life 
Ins. Co. of New York v. Wells Far¬ 
go Bank & Union Trust Co., C.C.A. 
Cal., 86 F.2d 585—Currln v. Nourse, 
C.C.A.MO., 74 F.2d 273, certiorari 
denied 65 S.Ct. 638, 294 U.S. 729, 79 
L.Ed. 1259—E. R. Squibb & Sons 
V. Malllnckrodt Chemical Works, C. 
C.A.Mo., 69 F.2d 685, motion denied 

E. H. Squibb & Sons v. Mallinck- 
rodt Chemical Works, 55 S.Ct. 121. 
certiorari denied 65 S.Ct. 916, 295 
U.S. 769, 79 L.Ed. 1701—Hill v. New 
York Cent. R. Co.. C.C.A.Ohio, 35 F. 
2d 30. 

D.C.—Shellman v. Shellman, 96 F.2d 
108, 68 App.D.C. 197—^Nlcolopole v. 
Love, 39 App.D.C. 343, 47 L.R.A., 
N.S., 949. 

3 C.J. p 1362 note 71. 

Single proposition of law 

However, where various errors are 
complained of. presenting a single 
proposition of law common to all of 
them, they need not be separately 
stated as so many distinct proposi¬ 
tions. 

U.S.—Central Trust Co. v. Continental 
Trust Co., Colo., 86 F. 517, 30 C.C. 
A. 286, certiorari denied 171 U.S. 
687. 18 S.Ct. 940. 

78.5 U.S.—Sun-Lite Awning Corp. t. 

E. J. Conklin Aviation Corp., C-A. 
Va.. 176 F.2d 844. 
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The foregoing rules as to the requisite specifica¬ 
tion of errors to warrant review thereof by the 
court of appeals have been applied with respect 
to alleged errors as to pleadings,^® interlocutory 
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proceedings,and evidence.*^® They also have 
been applied to submission of issues or questions to 
the jury,'^® they have also been applied with respect 


78 . U.S.—Moore v. Tremelling, C.C. 
A.Idaho. 100 F.2d 39—Smith v. 
Royal Ins. Co., C.C.A.Cal., 93 F.2d 
143, certiorari denied Royal Ins. 
Co. V. Smith, 68 S.Ct. 759. 303 IT.S. 
656, 82 L.Ed. 1115—Schmidt v. U. 

5., C.C,A.Neb., 63 F.2d 390—Blalock 
V. Georgia Ry. & Electric Co., Ga.. 
228 P. 296, 142 C.C.A. 688, Ann.Cas. 
1917A 679. 

3 C.J. p 1366 notes 96, 98, p 1368 note 
16. 

Necessity for assigninfir each error 
separately 

U.S.—Manitoba Fish Co. v. Booth, 

111., 109 F. 694, 48 C.C.A. 564. 

3 C.J. p 1367 note 1. 

Assignments held snllloient 

U.S.—Ramsay v. Crevlin, Colo., 254 
F. 813, 166 C.C.A. 259—Klink v. 
Chicago, R. I. & P. Ry. Co., Colo., 
219 F. 467, 135 C.C.A. 169. 

77 . U.S.—Burton v. Carey, C.C.A.Or., 
82 F.2d 657—Trustees System Co. 
of Pennsylvania v. Payne, C.C.A. 
Pa., 66 F.2d 103. 

78 . U.S.—Shuttleworth v. Crown Can 
Co., C.C.A.Ind.. 164 F.2d 23—Baten 
V. Kirby Lumber Corporation, C.C. 
A.Tex., 103 F.2d 272—U. S. v. 
Nickle, C.C.A.MO.. 70 F.2d 873— 
Greenway v. U. S., C.C.A.Colo., 67 
F.2d 738—Schmidt v, U. S., C.C.A. 
Neb., 63 F.2d 390—Fidelity & Cas¬ 
ualty Co. of New York v. Niemann. 
C.C.A.Mo., 47 F.2d 1056—Walton 
Trust Co. V. Taylor, C.C.A.Mo., 2 F. 
2d 342—Johnson Farm Loan Co. v. 
McManigal, C.C.A.Neb., 288 F. 185 
—AVustum V. Kradwell, C.C.A.Wis., 
270 F. 546—^Wm. Edwards Co. v. 
La Dow, 230 F. 378, 144 C.C.A. 520. 

Admission or rejection of evidence 

(1) Particular evidence or offer, the 
admission or exclusion of which Is 
claimed to be erroneous, must be 
pointed out or identified. 

U.S.—Collins V. Finley, C.C.A.Arlz., 94 
P.2d 936, certiorari denied Collins, 
by Hughes V. Finley, 69 S.Ct. 76, 
305 U.S. 618, 83 L.Ed. 394—Lewis 
V. Standard Oil Co. of California, 
C.CA.Cal., 88 F.2d 612. 

(2) Assignment or statement of 
points relied on should Quote the full 
evidence admitted or rejected and the 
objections, exceptions, and rulings 
thereon. 

U.S.—U. S. V. John II Estate, C.C.A. 
Hawaii, 91 F.2d 93, certiorari de¬ 
nied John II Estate v. U. S., 58 S. 
Ct. 264, 302 U.S. 746, 82 L.Ed. 677— 
U. S. v. Shingle, C.C.A.Hawail, 91 
F.2d 85, certiorari denied Shingle v. 
U. S.. 68 S.Ct. 264, 302 U.S. 746, 82 
L.Ed. 677—Century Indemnity Co. 
y. Nelson, C.C.A.Cal., 90 F.2d 644, 

36 C.J.S.—67 


reversed on other grounds 68 S.Ct. 
631, 303 U.S. 213, 82 L.Ed. 755. man¬ 
date conformed to. C.C.A., 96 P.2d 
679, rehearing denied 98 F.2d 903— 
Pacific Alaska Airways v. Mahan. 
C.C.A.Alaska. 89 F.2d 255, certiorari 
denied Pacific Alaska Airways v. 
Mahan. 68 S.Ct. 19. 302 U.S. 700, 82 
L.Ed. 541—John Alt Furniture Co. 
V. Maryland Casualty Co., C.C.A. 
Mo., 88 F.2d 36—Krause v. Snyder, 
C.C.A.Mo., 87 P-2d 723—Wade v. 
Blleden, C.C.A.Ark., 86 F.2d 76— 
Northern Pac. Ry. Co. v. Wagner, 
C.C.A.Mont., 86 P.2d 63—The Gold¬ 
en Star. C.C.A.Cal., 82 F.2d 687— 
Karlson v. U. S., C.C.A.Minn., 82 F. 
2d 330—Baker Ice Mach. Co. v. He¬ 
bert, C.C.A.Neb., 76 F.2d 73—U. S. 
v. National Bank of Commerce of 
Seattle, C.C.A.Wash., 73 P.2d 721— 
Ford Motor Co. v. Brady, C.C.A.Mo., 
73 F.2d 248—^Washburn v. Douthit, 
C.C.A.Ark.. 73 F.2d 23—Maryland 
Casualty Co. v. Elmira Coal Co., C. 
C.A.Mo., 69 P.2d 616—Mississippi 
Power & Light Co. v. Whitescarver, 
C.C.A.Miss., 68 F.2d 928—Stoody Co. 
V. Mills Alloys, C.C.A.Cal., 67 P.2d 
807, certiorari denied 64 S.Ct. 718, 
292 U.S. 637, 78 L.Ed. 1489—Ander¬ 
son v. U. S., C.C.A.Mo., 66 F.2d 870 
—Gerlach v. Chicago, R. I. & P. Ry. 
Co., C.C.A.Iowa, 66 F.2d 862—Combs 
V. U. S., C.C.A.Mo., 66 F.2d 787— 
Dayton Rubber Mfg. Co. of Dela¬ 
ware V. Sabra, C.C.A.Ariz., 63 P.2d 
865—Shannon v. Shaffer Oil & Re¬ 
fining Co., C.C.A.Okl., 61 F.2d 878, 
78 A.L.R. 851—Pacific Dock & Ter¬ 
minal Co. V. Los Angeles Dock & 
Terminal Co., C.C.A.Cal., 50 F.2d 
667, certiorari denied Los Angeles 
Dock & Terminal Co. v. Pacific 
Dock & Terminal Co., 52 S.Ct. 130, 
284 U.S. 675, 76 L.Ed. 570—Black- 
shear Mfg. Co. v. Umatilla Fruit 
Co., C.C.A.Fla., 48 F.2d 174—Lang¬ 
ford V. Bond Realty Corporation, C. 
C.A.Fla., 47 F.2d 480—Wagner Elec¬ 
tric Corporation v. Snowden, C.C.A. 
Mo., 38 F.2d 599—Federal Surety 
Co. V. Standard Oil Co., C.C.A.S.D., 
32 P,2d 119—Fireman's Fund Ins. 
Co. V. Borschow, C.C.A.Tex., 30 F. 
2d 18—Lahman v. Burnes Nat. 
Bank of St. Joseph, Mo., C.C.A.Neb., 
20 F.2d 897—Louisiana Ry. & Nav. 
Co. v. McGlory, C.C.A.La., 20 F.2d 
646, certiorari denied 48 S.Ct. 157. 
276 U.S. 670, 72 L.Ed. 432—Vande- 
venter v. Traders’ Nat. Bank of 
Kansas City, Mo., Kan., 241 F. 684, 
164 C.C.A. 360. 

3 C.J. p 1370 note 34. 

(3) If the error assigned is refusal 
of the court to permit a witness to 
answer a Question, the assignment 
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must show what answer the witness 
was expected to make. 

U.S.—Fidelity & Deposit Co. of Mary¬ 
land V. Lindholm, C.C.A.Cal., 66 F. 
2d 66, 89 A.L.R. 279. 

3 C.J. p 1371 note 36. 

(4) However, where an objection 
to a Question was sustained, so that 
the witness made no answer, and 
where there was no offer of evidence 
made by the excepting party and re¬ 
jected by the trial court, statements 
in assignments of error as to what 
it was expected the witness would 
have answered are unnecessary. 

U.S.—Victor Talking Mach. Co. v. 

Straus, C.C.A.N.Y., 280 F. 717. 

(5) Different errors with respect to 
the admission or exclusion of evi¬ 
dence should not be Joined in one as¬ 
signment. 

U.S.—Century Indemnity Co. v. Nel¬ 
son, C.C.A.Cal., 90 F.2d 644, re¬ 
versed on other grounds 58 S.Ct. 
531, 303 U.S. 213, 82 L.Ed. 755. man¬ 
date conformed to, C.C.A., 96 F.2d 
679, rehearing denied 98 F.2d 903. 

3 C.J. p 1372 note 40. 

Weight and suttclenoy 

(1) An assignment of error in gen¬ 
eral terms that the evidence was in¬ 
sufficient or that the Judgment, de¬ 
cision, or finding was not supported 
by, or was contrary to, the evidence 
ordinarily is regarded as presenting 
no question for review. 

U.S.—Inland Power & Light Co. v. 
Grieger, C.C.A.Wash., 91 F.2d 811— 
Humphreys Gold Corporation v. 
Lewis, C.C.A.Mont., 90 F.2d 896— 
Mutual Life Ins. Co. of New York 
V. Wells Fargo Bank & Union Trust 
Co., C.C.A.Cal., 86 F.2d 685—Rohr- 
back V. Mutual Life Ins. Co. of New 
York, C.C.A.MO., 82 F.2d 291—At¬ 
lantic Brewing Co. v. William J. 
Brennan Grocery Co., C.C.A.Mo., 79 
F.2d 45—Ford Motor Co. v. Brady, 
C.C.A.Mo., 73 F.2d 248—^Washburn 
V. Douthit, C.C.A.Ark., 73 P.2d 23— 
Hunt V. Standard Brands, C.C.A. 
Ohio, 72 F.2d 822—Shell Petroleum 
Corporation v. Scully, C.C.A.La., 71 
F.2d 772—Hecht v. Alfaro, C.C.A. 
Cal., 10F.2d 464. 

(2) Assignment based on the insuf¬ 
ficiency of evidence must ordinarily 
point out the particulars in which 
the evidence is Insufficient. 

U.S.—Bank of Italy v. F. Romeo & 
Co., C.C.A.Cal., 287 P. 5. 

79 . U.S.—Pope V. Lincoln Nat. Life 
Ins. Co., C.C.A.MO., 103 P.2d 266— 
OJus Mining Co. v. Manufacturers 
Trust Co., C.C.A.Idahx). 82 F.2d 74 
—^Mutual Life Ins. Co. of New 
York V. Parkinson, C.C.A.Pa., 72 F. 



§ 296(4) FEDERAL COURTS 86 C.J.S. 

to instructions,*® verdict, findings of fact, and con- I officer,*2 decision, judgment, order, or decree,** and, 
elusions of law,*^ report of referee, master, or like | in addition, have been applied with respect to mo- 


2d 759—Schmidt v. U. S., C.C.A. 
Neb., 63 F.2d 390—Vlrgrinian Ry. 
Co. V. Chambers, C.C.A.W.Va., 46 F. 
2d 20, affirmed B2 S.Ct. 27, 284 U.S. 
677. 76 L.Kd. 601—Radetsky v. 

Gramm-Bernstein Motor Truck Co., 
C.C.A.Colo., 4 F.2d 965. 

8 C.J. p 1374 notes 67, 58. 

Scope of Msifirnsnent 

Assignment of error for refusal 
to give binding instruction to Jury 
raises question whether there was 
any substantial evidence under law 
for jury to consider. 

U.S.—New York Eskimo Pie Corpora¬ 
tion V. Rataj, C.C.A.Pa., 73 F.2d 184 
—Redman v. Baltimore & Carolina 
Line, C.C.A.N.Y., 70 F.2d 635, cer¬ 
tiorari denied Redman v. Baltimore 
& Carolina Line, 65 S.Ct. 98, 293 U. 
S. 677, 79 L.Ed. 674, modified on 
other grounds Baltimore & Carolina 
Line v. Redman, 65 S.Ct. 890, 296 

U. S. 664, 79 L.Ed. 1636. 

AiBlflfiunent held snaclent 

U.S.—Jefferson Standard Life Ins. 
Co. v. Stevenson, C.C.A.La., 70 F. 
2d 72, certiorari denied Stevenson 

V. Jefferson Standard Life Ins. Co., 
66 S.Ct. 100, 293 U.S. 685, 79 L.Ed. 
681—Schmidt v. U. S., C.C.A.Neb., 
63 F.2d 390—Kennedy Lumber Co. 
V. Rickborn, C.C.A.S.C., 40 F.2d 228 
—Saunders System of Colorado 
Springs, Colo., v. Kelley, C.C.A. 
Colo., 30 F.2d 620—^Arkansaa Grav¬ 
el Co. V. Williams Engineering 
Service. C.C.A.Miss., 6 F,2d 22— 
Casey-Hedges Co, v. Oliphant, 
Tenn., 228 F. 636, 143 C.C.A. 158. 

80 . U.S.—Moore v. Tremelling, C.C. 
A.Idaho, 100 F.2d 39—Liquid Ve¬ 
neer Corporation v. Smuckler, C.C. 
A.Cal., 90 F.2d 196—Pacific Alaska 
Airways v. Mahan, C.C.A.Alaska, 
89 F.2d 265, certiorari denied Pa¬ 
cific Alaska Airways v. Mahan, 58 
S.Ct. 19, 302 U.S. 700, 82 L.Ed. 541 
—Southern Pac. Co. v. Schwartz, 
C.C.A. Ariz., 89 F.2d 192—Mutual 
Life Ins, Co. of New York v. Welbs 
Fargo Bank & Union Trust Co., C.C. 
A.Cal., 86 F.2d 685—Arkansas 
Gravel Co. v. Williams Engineer¬ 
ing Service, C.C.A.Miss., 6 F.2d 22 
—Fall V. Bennett, Neb., 248 F. 491, 
160 C.C.A, 601. 

D.C.—Nunan v. Timberlake, 85 P.2d 
407, 66 App.D.C. 160. 

8 C.J. p 1376 notes 60, 63, p 1379 note 
71, p 1380 note 88. 

Xnstraotion or rogaoBt must ho sot 
out or quotod 

U.S.—Cudahy Packing Co. v. McBride, 
C.C.A.Neb., 92 F.2d 737, certiorari 
denied 58 S.Ct. 626, 303 U.S. 639, 82 
L.Ed. 1099—Fidelity & Deposit Co. 
of Maryland v. Bates, C.C.A.Iowa, 
76 F.2d 160—Ford Motor Co. v. 
Brady, C.C.A.Mo., 78 F.2d 248— 


Washburn v. Douthlt, C.C.A.Ark., 
73 P.2d 23—Jones v. Fox Film Cor¬ 
poration, C.C.A.Tex., 68 F.2d 116— 
Southwest Dairy Products Co. v. 
Coffee & Moore, C.C.A.Tex., 62 F.2d 
174—Southwestern Gas & Electric 
Co. V. Rogers, C.C.A.Tex., 37 F.2d 
708—Adkins-Polk & Co. v. G. Am- 
sinck & Co., C.C.A.Tex., 10 P.2d 361 
—Vandeventer v. Traders’ Nat. 
Bank of Kansas City, Mo., Kan., 241 
F. 584, 154 C.C.A. 360. 

3 C.J. p 1378 note 68. 

81 . U.S.—Shuttleworth v. Crown Can 
Co., C.C.A.lnd., 164 F.2d 23—Amer¬ 
ican Surety Co. of New York v. 
Fischer Warehouse Co., C.C.A.Or., 
88 F.2d 636—^Jones v, Futrall, C.C. 
A.Ark., 75 F.2d 418—McCaffrey v. 
Elliott, C.C.A.Fla., 66 F.2d 792—U. 
S. V. Rhodes, C.C.A.W.Va., 49 F.2d 
228—Dreyer Commission Co. v. 
Hellmich, C.C.A.Mo., 26 F.2d 408— 
Ewert V. Thomp.son, C.C.A.Okl., 
281 F. 449—Gartner v. Hays, C.C.A. 
Kan., 272 F. 896. 

3 C.J. p 1381 note 15, P 1382 note 23. 
Asslgiuneuts held sudlcient 
U.S.—United Firemen’s Ins. Co. of 
Philadelphia v. Jose Rivera Sol or 
& Co., C.C.A.Puerto Rico, 81 F.2d 
385—Barnett v. Kunkel, C.C.A.Okl., 
283 F. 24, certiorari denied 43 S. 
Ct. 97, 260 U.S. 738, 67 L.Ed. 489, 
and appeal dismissed 44 S.Ct. 264, 
264 U.S. 16, 68 L.Ed. 639. 

AsslgnmeatB held Insufflcieut 

(1) General assignment that court 
below erred in its findings of fact or 
conclusions of law, without identify¬ 
ing, setting forth, or specifying the 
particular findings or rulings or con¬ 
clusions of law. 

U.S.—U. S., for Use and Benefit of 
Llchter v. Henke Const. Co., C.C.A. 
Mo., 157 F.2d 13—Hobbs-W’estern 
Co. V. Employers’ Liability Assur. 
Corporation. Limited, of London, 
England, C.C.A.Ark., 102 F.2d 32— 

U. S. V. John II Estate, C.C.A.Ha- 
waii, 91 F.2d 93, certiorari denied 
John II Estate v. U. S.. 58 S.Ct. 264, 
302 U.S. 746, 82 L.Ed. 677—Wade 

V. Blieden, C.C.A.Ark., 86 P.2d 75— 
Rohrback v. Mutual Life Ins. Co. of 
New York, C.C.A.Mo., 82 F.2d 291— 
Gartner v. Hays, C.C.A.Kan., 272 
F. 896. 

(2) That the verdict is contrary to 
law, or contrary to law and evidence, 
without specifying or Indicating in 
what way and for what reason it is 
so. 

U.S.—Humphreys Gold Corporation v. 
Lewis. C.C.A.Mont.. 90 F.2d 896— 
Radius V. Travelers Ins. Co., C.C.A. 
Cal., 87 F.2d 412—^Washburn v. 
Douthlt, C.C.A.Ark., 73 F.2d 23— 
Solomon v. Newburger, C.C.A.Ark., 
35 F.2d 328—Lawson v. U. S.. C.C.A. 
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Ark., 297 F. 418—^Vandeventer v. 
Traders’ Nat. Bank of Kansas City, 
Mo., Kan., 241 F. 684, 154 C.C.A. 
360. 

3 C.J. p 1384 notes 88, 40, 43. 

82. U.S.—^American Surety Co. of 
New York v. Fischer Warehouse 
Co.. C.C.A.Or., 88 F.2d 636—Oehrlng 
V. Fox Typewriter Co., N.Y., 261 F. 
684, 163 C.C.A. 578, rehearing de¬ 
nied 254 F. 774, 166 C.C.A. 220, and 
certiorari denied Fox Typewriter 
Co. v. Oehring, 39 S.Ct. 257, 249 
U.S. 698, 63 L.Ed. 795. 

3 C.J. p 1383 notes 32, 33. 

83. U.S.—Hobb.s-Western Co, v. Em¬ 
ployers* Liability Assur. Corpora¬ 
tion, Limited, of London, England, 
C.C.A.Ark., 102 P.2d 32—Century 
Indemnity Co. v. Nelson, C.C.A. 
Cal., 90 F.2d 644, reversed on oth¬ 
er grounds 58 S.Ct. 631, 302 U.S. 
213, 82 L.Ed. 755, mandate con¬ 
formed to, C.C.A., 96 F.2d 679, re¬ 
hearing denied 98 F.2d 903—In re 
Trust No. 2988 of Foreman Trust 
& Savings Bank, C.C.A.Ill., 85 F.2d 
942, certiorari denied Tetzke v. 
Trust No. 2988 of Foreman Trust 
& Savings Bank, 57 S.Ct. 236, 299 

U. S. 609, 81 L.Ed. 450—Meyer v. 
Kansas City Southern Ry. Co., C. 
C.A.N.Y., 84 F.2d 411, certiorari de¬ 
nied 57 S.Ct. 233, 299 U.S. 607, 81 
L.Ed. 448—Hecht v. Alfaro, C.C.A. 
Cal., 10 F.2d 464. 

3 C.J. p 1385 note 52, p 1387 note 75, 
p 1388 note 76. 

Amount of recovery 
U.S.—Smith V. Boise City, C.C.A.Ida- 
ho, 104 F.2d 933—Krause v. Snyder, 
C.C.A.Mo., 87 F.2d 72.3—.Tones v. 
Futrall, C.C.A.Ark., 75 F.2d 418— 
Gartner v. Hays, C.C.A.Kan., 272 
F. 896. 

ABBigumeute held InBufficleat 

(1) That the court erred in the 
judgment or decree rendered. 

U.S.—U. S. V. Shingle, C.C.A.Hawail. 
91 P.2d 85. certiorari denied Shingle 

V. U. S., 68 S.Ct. 264. 302 U.S. 746, 
82 L.Ed. 677—Humphreys Gold Cor¬ 
poration V. Lewis, C.C.A.Mont., 90 
F.2d 896—American Surety Co. of 
New York v. Fischer Warehouse 
Co., C.C.A.Or., 88 F.2d 536—Krause 
V. Snyder, C.C.A.Mo., 87 F.2d 723— 
Wade V. Blieden, C.C.A.Ark., 86 F. 
2d 75—Columbia Pictures Corpora¬ 
tion V. Lawton-Byme-Bruner Ins. 
Agency Co., C.C.A.Mo., 73 F.2d 18— 
McCarthy v. Ruddock, C.C.A.Wash., 
43 F.2d 976—Flanagan v. Benson, C. 
C.A.Ark., 37 F.2d 69—Southern 
Surety Co. v. Lee County Bank, Ti¬ 
tle & Trust Co. of Ft. Myers. Fla., 
C.C.A.Mo., 36 F.2d 220—Geiger v. 
Tramp, C.C.A.Iowa, 291 F. 363— 
U. S. Shipping Board Emergency 
Fleet Corporation v. Drew, C.C.A. 
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tions for new trial.84 

Filing, annexing to record, and service. Under 
Federal Rules of Civil Procedure, Rule 75 (d), 28 
U.S.C.A., appellant’s statement of points for appeal 
is to be filed and served with his designation of the 
portions of the record to be brought up on appeal,*^ 
or at such other time as may be provided by the 
rules of the court of appeals for the circuit.®^-^ 
Under former rules applicable to assignments of 
errors, an assignment of errors was required to be 
filed within the time prescribed by a Rule of court in 
force at the time,*^-^® but the fact that it was not 
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filed within such time did not render it subject to 
a motion to strike from the record.^B iS 

Defects, objections, and amendment. An assign¬ 
ment of error, or statement of points for appeal, 
which is not in compliance with the applicable rules 
of court or statutes will, in general, be disregard¬ 
ed;®® and such noncompliance may result in a dis¬ 
missal of the appellate proceeding, 87 or an affirm¬ 
ance of the judgment.88 Failure, however, to com¬ 
ply fully with the rules or statutes is not necessarily 
fatal to a consideration of the errors raised by the 


Pa., 288 F. 374—Arkansas Anthra¬ 
cite Coal & Land Co. v. Stokes, C. 
C.A.Ark., 277 F. 625, certiorari de¬ 
nied 42 S.Ct. 589. 259 U.S. 684, 66 
L.Ed. 1076—Stoffregen v. Moore, 
C.C.A.Mo., 271 F. 680—U. S. v. 
Atchison. T. & S. F. Ry. Co., C.C. 
A.N.M., 270 F. 1—Vandeventer v. 
Traders’ Nat. Bank of Kansas City, 
Mo., Kan., 241 F. 581. 164 C.C.A. 360 
—Fisher Mach. Works Co. v. Dough¬ 
erty, Kan.. 231 F. 910, 146 C.C.A. 
106—Philadelphia Casualty Co. v. 
Fechheimer, Ohio. 220 F. 401, 136 
C.C.A. 25, Ann.Cas.l917D 64. 

3 C.J. p 1385 note 63. 

(2) That the judgment is contrary 
to the law. 

U.S.—Century Indemnity Co. v. Nel¬ 
son. C.C.A.Cal.. 90 P.2d 644, re¬ 
versed on other grounds 58 S.Ct. 
631, 302 U.S. 213, 82 L.Ed, 755, man¬ 
date conformed to, C.C.A., 96 F.2d 
679, rehearing denied 98 F.2d 903— 
Radius V. Travelers Ins. Co., C.C.A. 
Cal., 87 F.2d 412—Rohrback v. Mu¬ 
tual Life Ins. Co. of New York, C. 
C.A.Mo., 82 F.2d 291—Lahman v. 
Burnes Nat, Bank of St. Joseph, 
Mo., C.C.A.Neb., 20 F.2d 897—U. S. 
V. Bowling. C.C.A.Okl., 261 F. 667, 
reversed on other grounds 41 S.Ct. 
561, 256 U.S. 484, 65 L.Ed. 1054. 

3 C.J. P 1386 note 56. 

(3) That the judgment is contrary 
to the law and the evidence. 

—Armstrong v. Metropolitan Life 
Ins. Co., C.C.A.Neb., 85 F.2d 186— 
Rohrback v. Mutual Life Ins. Co. of 
New York. C.C.A.Mo., 82 F.2d 291— 
Allen V. Hudson, C.C.A.Ark., 35 P.2d 
330 —Coats V. Barton, C.t^.A.Ark., 25 
F.2d 813—Harris v. Newsom, C.C.A. 
Colo., 23 F.2d 652. 

3 C.J. P 1386 note 68, p 1387 note 69. 

(4) Assignments of error predicat¬ 
ed, not on the judgment or decree of 
the court, but on the opinion or rea¬ 
son given for the decree. 

U S.—Clark v. Deere & Mansur Co., 
Ill., 80 F.2d 634, 25 C.C.A. 619— 
McFarlane v. Coiling, Wis., 76 F. 
23, 22 C.C.A. 2.3—Russell v. Kern. 
Wis., 67 F. 94, 16 C.C.A. 154—Caver- 
ly V. Deere, Ill., 66 F. 305, 13 C.C.A. 


462, certiorari denied 16 S.Ct. 1199, 
163 U.S. 679, 41 L.Ed. 317. 

£kopa of assifirnment 

Rule that a.ssigning error to one 
ruling or decision raises no question 
1 as to the correctness of another ap¬ 
plies with respect to the assignments 
of error to judgments. 

U.S.—Northern I’ac. Ry. Co. v. Twohy 
Bros. Co., C.C.A.Or., 96 F.2d 220. 
certiorari denied 58 S.Ct. 1049, 304 
U.S. 575, 82 L.Ed. 1539—Century 
Indemnity Co. v. NeKson, C.C.A.Cal., 
90 P.2d 644. reversed on other 
grounds 68 S.Ct. 631, 302 U.S. 213. 
82 L.Ed. 755, conformed to, C.C.A., 
96 F.2d 679, rehearing denied 98 F. 
2d 903. 

3 C.J. p 1387 note 64. 

84. U.S.—Niagara Fire Ins. Co. of 
New York, N. T., v. Raleigh Hard¬ 
ware Co., C.C.A.W.Va., 62 P.2d 705 
—O'Brien v. General Accident, Fire 
& Life Assur. Corporation, Limited, 
of Perth, .Scotland, C.C.A.Neb., 42 
F.2d 48—Eteenpain Co-op. Soc. V. 
Llllback, C.C.A.Mass., 18 F.2d 912. 

3 C.J. p 1391 note 14. 

85. U.S.—Fiske v. Wallace, C.C.A. 
Mo., 115 F.2d 1003, certiorari de¬ 
nied Wallace v. Fiske. 62 S.Ct. 123, 
two cases, 314 U.S. 663, 86 L.Ed. 
631, rehearing denied 62 S.Ct. 174, 
two cases, 314 U.S. 710, 86 L.Ed. 
666, rehearing denied 62 S.Ct. 910, 
two cases, 316 U.S. 829, 86 L.Ed. 
1224—Mutual Benefit Health & Ac¬ 
cident Ass'n v. Snyder, C.C.A.Mich., 
109 F.2d 469. 

Under prior praotloe 

(1) Assignment of errors had to be 
filed in the manner and within the 
time prescribed by statute and court 
rules. 

U.S.—Joplin Ice Co. v. U. S., C.C.A. 
Mo., 87 F.2d 174—U. S. v. Kieling. 
C.C.A.Or., 68 F.2d 163—Board of 
Com’rs of Osage County v. U. S., 
C.C.A.Okl., 64 F.2d 776—Raftery ex 
rel. Huie Fong v. Bligh, C.C.A. 
Mass., 65 F.2d 189—^U. S, v. Thack¬ 
er, C.C.A.Tex., 44 F.2d 789—Wein¬ 
stein V. Black Diamond S. S. Cor¬ 
poration, C.C.A.N.Y., 31 F.2d 619— 
Pittsburgh, C., C. & St. L. Ry. 
Co. V. Glinn, Ohio, 219 F. 148, 135 
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C.C.A. 46—U. S. V. Goodrich, Ark., 
64 F. 21, 4 C.C.A. 160. 

3 C.J. p 1394 note 24, p 1395 note 30, 
p 1396 notes 31, 33. 

(2) Assignment held not too late. 
U.S.—Atchison, T. & S. F. Ry. Co. v. 
A. B. C. Fireproof Warehouse Co., 
C.C.A.Mo., 82 F.2d 605, certiorari 
denied A. B. C. Fireproof Ware¬ 
house Co. V. Atchison, T. & S. F. 
Ry. Co.. 57 S.Ct. 17, 299 U.S. 666, 
81 L.Ed. 409. 

85.5 Clrcnit court rule 

First circuit court rule, providing 
that “appellant or petitioner, within 
ten days after filing the record on ap¬ 
peal or review in the clerk’s office, 
shall furnish appellee or respondent, 
and the clerk of this court, with 
. . . a statement of points on 

which he intends to rely . . . , 

if the same is not already set forth 
In the record on appeal or review,” 
should be complied with. 

U.S.—MacNeil Bros. Co. v. Forte, C.A. 

Mas.s., 253 F.2d 500. 

85.10 D.C.—Nunan v. Timberlake, 86 
F.2d 407, 66 App.D.C. 150. 

85.15 D.C.—O’Connor v. Shapiro, 13 
P.2d 957, 66 App.D.C. 351. 

86. U.S.—Century Indemnity Co. v. 
Nelson, C.C.A.Cal., 90 F.2d 644, re¬ 
versed on other grounds 58 S.Ct. 
531, 302 U.S. 213, 82 L.Ed. 765, man¬ 
date conformed to, C.C.A., 96 F.2d 
679, rehearing denied 98 F.2d 903— 

E. R. Squibb & Sons v. Mallinckrodt 
Chemical Works, C.C.A.Mo., 69 F. 
2d 685, motion denied E. R. Squibb 
& Sons v. Mallinckrodt Chemical 
Works, 66 S.Ct. 121, certiorari de¬ 
nied 66 S.Ct. 916, 295 U.{3. 769. 79 
L.Ed. 1701—^Hodges v. Meriwether, 
C.C.A.Ark., 65 F.2d 29, 86 A.L.R. 62 
—Dennis v. Roberts, C.C.A.Cal., 19 

F. 2d 1—Bennett v. Riverland Co., 
C.C.A.Okl., 16 F.2d 491. 

87. U.S.—^U. S. v. Dieckraann, C.C.A. 
Ind., 101 P.2d 421. 

88 . U.S.—Kleinschmit v. Farmers 
Mut. Hail Ins. Ass’n of Iowa, C.C. 
A.Neb., 101 F.2d 987—American 
Surety Co. of New York v. Fischer 
Warehouse Co., C.C.A,Or., 88 F.2d 
636—Robinette v. Sidener, C.C.A. 
Kan., 33 F.2d 37 . 
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defective assignment,®® at least where no prejudice 
results from the defect.®® Thus where an unduly 
restrictive statement of points on appeal does not 
mislead any of the parties or result in a record 
inadequate for the consideration of the questions ac¬ 
tually presented, it will not preclude the court of 
appeals from a consideration of such questions.®®-® 
Leave to file amended or additional assignments of 
error will be granted only for good cause.®i 

§ 296(5). Briefs 

Parties to an appeal to a court of appeals should file 
briefs complying with court rules as to their form and 
contents. 

Parties to an appeal to a court of appeals should 
file briefs presenting their contentions,®2 and on 
failure to comply with this requirement the disposi¬ 
tion of the case is ordinarily within the discretion of 
the court,®® which may, in some circumstances, 
dismiss the appeal.®^ The purpose of the require¬ 
ments with respect to briefs is to conserve the time 
and energy of the court and clearly to advise the op¬ 
posite party of the points he is obliged to meet.®^-® 


The form and contents of briefs are prescribed by 
rules of the courts of appeals of the different cir¬ 
cuits and should conform thereto.®® Briefs should 
contain an index and table of cases,®®-® a statement 
with respect to, or disclosing the basis of, jurisdic- 
tion,®®-!® a statement of the case and of the points 
and errors relied on, as discussed infra § 296(8), an 
argument and citation of authorities, infra § 296 
(10), an appendix, infra § 296(11), and such other 
matters as may be required by the rules. A court 
of appeals may properly request each of the parties 
to file a brief such as may aid it in disposing of an 
issue which, although not raised by the parties, it 
may become necessary for the court to raise sua 
sponte.®®-^® 

An appeal should be decided on the basis of evi¬ 
dence obviously determinative of the rights of the 
parties, which was introduced in the trial of the 
case and included in the record on appeal, even 
though no reference was made thereto in the appeal 
brief of either party.®®-®® An appellant waives an 
objection to evidence by relying on it in his brief 


89. U.S.—^Yager v. Liberty Royalties 
Corporation, C.C.A.Okl., 123 P.2d 44 
—National Surety Corporation v. 
Williams. C.C.A.Ark., 110 F.2d 878, 
certiorari denied Williams v. Na¬ 
tional Surety Corporation, 61 S.Ct. 
40. 311 U.S. 674, 83 L.Ed. 433— 
State of Missouri ex rel. and to 
Use of De Vault v. Fidelity & Cas¬ 
ualty Co. of New York, C.C.A.Mo., 
107 P.2d 343—Denver-Greeley Val¬ 
ley Irr. Dlst, V. McNeil, C.C.A.Colo,, 
106 F.2d 288—Roswell Drainage 
Dlst. V. Dickey, C.C.A.N.M., 292 F. 
29. 

D.C.—Cochran v. Burdick, 89 F.2d 
831, 67 App.D.C. 87. 

Mlsaamlag order appealed from 
Where defendant’s specifications of 
error, while directed in terms at rul¬ 
ings on motion for new trial, were In¬ 
tended to claim errors occurring on 
trial, court of appeals would, to ex¬ 
tent that such specification presented 
errors occurring on trial, consider 
such specifleations. 

U.S.-—Atlantic Coast Line R. Co. v. 
Mims, C.A.Ga., 199 F.2d 582. 

90. U.S.—Fort Dodge Hotel Co. of 
Fort Dodge v. Bartelt, C.C.A.Iowa, 
119 F.2d 253. 

90.5 U.S.—El Chico, Inc. v. El Chico 
Cafe, C.A.Tex., 214 F.2d 721. 

91. U.S.—Pacific Alaska Airways v. 
Mahan, C.C.A.Alaska. 89 F.2d 255. 
certiorari denied Pacific Alaska 
Airways v. Mahan. 58 S.Ct. 19, 302 
U.S. 700, 82 L.Ed. 541—^American 
Surety Co. of New York v. Fischer 
Warehouse Co.. C.C.A.Or., 88 F.2d 
536—U. S. v. Sellers, C.C.A.Mlss.. 


75 F.2d 623, certiorari denied 56 
S.Ct. 923, 295 U.S. 763, 79 L.Ed. 1706 
—U. S. V. National Bank of Com¬ 
merce of Seattle. C.C.A.Wash., 73 F. 
2d 721—Shreve v. U. S., C.C.A., 73 
F.2d 542. 

98. U.S.—^American Car & Foundry 
Co. V. Matzok, Pa., 228 F. 179, 142 
C.C.A. 535. 

Supplemental, additional, or amend. 

ed briefs setting up errors not speci¬ 
fied in the original briefs cannot be 
filed without leave of court or con¬ 
sent of the opposite party. 

U.S.—Detroit United R. Co. v. Nich¬ 
ols, Mich., 165 F. 289, 91 C.C.A. 257. 

93. U.S.—Plazuela Sugar Co. v. Al¬ 
varez, C.C.A.Puerto Rico, 295 F. 
611. 

3 C.J. p 1445 note 5. 

94L U.S.—Dickson v. Maryland Cas¬ 
ualty Co., C.C.A.La., 102 P.2d 299 
—Plazuela Sugar Co. v. Alvarez, C. 
C.A,Puerto Rico, 296 F. 611. 

Where neither party snbmitted 
brief, appeal would be treated as dis¬ 
missed or abandoned. 

U.S.—U. S. V. Mashunkashey, C.C.A. 
Okl., 72 F.2d 847, rehearing denied 
73 F.2d 487, certiorari denied Ma¬ 
shunkashey V. U. S., 56 S.Ct. 651. 
294 U.S. 724, 79 L.Ed. 1266—Zal- 
duondo v. Civille, C.C.A.Puertr 
Rico, 295 F. 691. 

Appeal In forma panperis not dis¬ 
missed for failure to file brief. 

U.S.-—Edwards v. Bodkin, Cal., 249 P. 
662, 161 C.C.A. 488. 

94JS U.S.—Thys Co. v. Anglo Cali 
fornia Nat. Bank, C.A.Cal., 219 F.2Ci 
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131, certiorari denied 75 S.Ct. 875, 
349 U.S. 946, 99 L.Ed. 1272, rehear¬ 
ing denied 76 S.Ct. 40, 360 U.S. 856, 
100 L.Ed. 760. 

96. U.S.—Vlissldis v. Anadell. C.A. 
Ill., 262 P.2d 398—Rokey v. Day & 
Zimmermann, C.C.A.Iowa, 157 B\2d 
734, certiorari denied 67 S.Ct, 1082, 
330 U.S. 842, 91 L.Ed. 1288, rehear¬ 
ing denied 67 S.Ct. 1198, 331 U.S. 
864. 91 L.Ed. 1869—Mill Owners 
Mut. Fire Ins, Co. v. Kelly, C.C.A. 
Mo., 141 P.2d 763—Credit Bureau of 
San Diego v. Petrasich, C.C.A.Cal., 
97 P.2d 66. 

Signature 

On appeal in action against Illinois 
superior court judge to compel him 
to take certain action and to refrain 
from other conduct in action by plain¬ 
tiff before him, defendant was enti¬ 
tled to ask any qualified attorney to 
appear as his counsel, and the fact 
that his brief bore the signature of 
Chicago corporation counsel as well 
as judge's personal counsel would not 
require that such brief be stricken. 
U.S.—Biggs V. Ward, C.A.Ill., 212 F. 
2d 209. 

95.5 U.S.—Cakmar v. Hoy, C.A.Cal., 
265 F.2d 69. 

95.10 U.S.—Cakmar v. Hoy, supra—■ 
Anderson v. U. S., C.A.Alaska, 218 
F.2d 780. 

95.15 Zssus of ittdispsasabls partiss 

U.S.—Haby v. Standind Oil & Gas 
Co., C.A.Tex., 226 P.2d 723. 

95AO U.S.—^U. S. for Use and Ben¬ 
efit of Ameray Corp. v. Lee, C.A. 
Fla., 250 F.2d 808. 
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on appeal.®5.25 Where appellant stated in a mo¬ 
tion to tax the costs of printing unnecessary record 
against appellee that he would present such motion 
in his brief, and no reference to the motion was 
made in his brief, the motion would be treated as 

abandoned.95.30 

Statement of facts. Compliance with the court 
rules should be had as to the inclusion in the brief 
of an adequate statement of facts.96-35 a brief 
in which the facts are commingled with arguments 
in such manner as to render the one indistinguish¬ 
able from the other and render virtually impossible 
any clear understanding of the facts and of the con¬ 
tentions of appellant in relation to them has been 
held to violate the court rules.95.40 

Nciv issue in reply brief. The introduction of 
a new issue for the first time in the reply brief 
of appellant is a violation of a rule limiting such 
briefs to the presentation of matter in reply to 
questions discussed in appellee’s brief, and, gen¬ 
erally, where such issues are introduced the court 
of appeals will not consider them.95.46 

Supplementary briefs on new appeal. Where an 
appeal is dismissed because there was no appealable 
judgment and subsequently a new appeal from an 
appealable judgment is taken, the court of appeals 
may deem it unnecessary to have the new appeal 
argued, the argument on the first appeal having 
been reduced to writing, and it may permit the 
filing of supplementary briefs on such new ap¬ 
peal.9550 


§ 296(6). -Length of Briefs 

Compliance ahould be made with court rulet preterib* 
Ing the length of briefs. 

Compliance should be made with court rules 
prescribing the length of briefs,95.60 but briefs in 
violation thereof may be considered,95.62 and in 
a proper case a violation of the rules will be ig¬ 
nored and an extension beyond the prescribed num¬ 
ber of pages allowed.96.64 

§ 296(7). - Limitation to Matters in Rec¬ 

ord 

Information and matters not a part of the record 
should not be included in briefs filed on appeal to courts 
of appeals. 

Information and matters not a part of the record 
should not be included in the briefs of the parties on 
appeal,95.80 and matters asserted in the brief of a 
party which do not appear in the record on appeal 
may not be considered, or availed of, on the ap- 
peal,95.82 Appellee should not include in his brief a 
statement about discussions at a pre-trial confer¬ 
ence, where such discussions are not a part of the 
rccord.95.84 Findings in a previous case, the record 
of which is not properly before the court of appeals, 
may not properly be included in the briefs on ap- 
peal.96.86 Reference should not be made in the brief 
to a letter written by opposing counsel after the 
judgment or decree had been entered in the lower 
court and offering a compromise or settlement of the 
litigation, and where such a reference is made it will 
not be considered by the court of appeals in arriving 

at a decision.95.88 


95J25 U.S.—^Wells v, J. C. Penney 
Co., C.A.Or., 250 F.2d 221. 

95.30 U.S.—Scott V. Pure Oil Co., C, 
A.Tex., 194 F.2d 393. 

95.35 U.S.—Vllssidis v. Anadell, C.A. 
Ill., 262 F.2d 398. 

95.40 U.S.—Thys Co. v. Anglo Cali¬ 
fornia Nat. Bank, C.A,Cal., 219 F. 
2d 131, certiorari denied 75 S.Ct. 
876, 349 U.S. 946, 99 L.Ed. 1272, re¬ 
hearing denied 76 S.Ct. 40, 350 U.S. 
855, 100 L.Ed. 760. 

95.45 U.S.—Fineky v. Union Carbide 
& Carbon Corp., C.A.Ill., 249 F.2d 
449, certiorari denied 78 S.Ct. 993, 
356 U.S. 967, 2 L..Ed.2d 1065. 

95.50 U.S.—Newburgh Moire Co. v. 
Superior Moire Co., C.A.N.J., 218 F. 
2d 580. 

96.60 By reference 

Incorporation of matter in brief by 
reference will ordinarily Justify 
striking such matter from the brief 
or ignoring the point as not support¬ 
ed by argument. 


U.S.—^National Aluminate Corp. v. 
Permutit Co., C.C.A.Mo., 144 F.2d 
93. 

95.62 Brief examined 

Where appellant died brief of some 
one hundred ten pages in gross vio¬ 
lation of court of appeals rule pro¬ 
viding that briefs shall not exceed 
dfty printed pages in length, court 
of appeals limited oral argument, but 
nevertheless examined entire record 
to determine if injustice would be 
done in dismissing appeal. 

D.C.—Smith v. Pollin, 190 P.2d 667, 
89 U.S.App.D.C. 407, certiorari de¬ 
nied 72 S.Ct. 170, 342 U.S. 878, 96 
L.Ed. 660, rehearing denied 72 S. 
Ct. 298, 342 U.S. 907, 96 L.Ed. 679. 

95.64 Mo.—National Aluminate Cor¬ 
poration V. Permutit Co., C.C.A.Mo., 
144 F.2d 93. 

Olreumstaaoes authorising 

Where issue raised was of public 
concern, appellant's brief was con¬ 
cise, an extension of paging would 
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have been granted if requested, ap¬ 
peal would not be delayed in presen¬ 
tation, and the time for briefs was 
very short, brief would be considered 
even though it extended beyond lim¬ 
its allowed by court rule. 

U.S.—National Aluminate Corp. v, 
Permutit Co., C.C.A.Mo., 144 P.2d 
93. 

95BO U.S.—U. S. v. State of Ariz., 
C.A.Ariz., 214 P.2d 389, rehearing 
denied 216 F.2d 248. 

95.82 U.S.—Bradford Builders, Inc. 
v. Sears, Roebuck & Co., C.A.Fla., 
270 F.2d 649—Matthews v. Correa, 
C.C.A.N.Y., 131 P.2d 697. 

95.84 U.S.—Union Carbide Corp, y. 
Frederick, C.A.W.Va., 268 P.2d 499, 

95B6 U.S.—Sigurdson v. Del Guer- 
cio, C.A.Cal., 241 F.2d 480. 

95B8 U.S.—^Malleable Iron Range 
Co. V. Lee, C.C.A.Wls., 268 P. 896, 
certiorari denied 40 S.Ct. 842, 251 
U.S. 562, 64 L.Ed. 416. 
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The omission of material portions of the tran¬ 
script of the proceedings below in the formal tran¬ 
script certified to the court of appeals, because of 
the failure of appellee to file a designation of the 
record on appeal, has been held not to preclude the 
court from deciding the question of its jurisdic¬ 
tion of the appeal, where certified copies of such 
material portions of the record were filed as ap¬ 
pendixes to the brief and reply brief of appellee.^^.oo 

Omission from pre-trial order. It has been held 
that appellee is entitled to have a document not 
included in the contentions of appellant in the pre¬ 
trial order stricken from the brief of appellant.^^-^^ 

§ 296(8). - Specification or Statement of 

Points or Errors 

In general briefs on appeal are required to contain 


a concise abstract or statement of the case, presenting 
succinctly the questions involved and a specification of 
errors or statement of the points relied on or intended 
to be urged. 

Rules of courts of appeals of the different cir¬ 
cuits require briefs on appeal to such courts to con¬ 
tain a concise abstract or statement of the case, 
presenting succinctly the questions involved,^® or 
a concise statement of the case in so far as is neces¬ 
sary for the court to understand and decide the 
points in issue.^^-S h is further required that the 
brief should contain a specification of the errors, or 
statement of the points, relied on for reversal or in¬ 
tended to be urged.^7 

Each specification of error or statement of point 
relied on should be set out separately and particular¬ 
ly in the brief,®'^•2 and specifications or statements 


95.90 U.S.—^Howard v. Local 74, 
Wood, Wire and Metal Lathers In¬ 
tern., C.A.7, 208 F.2d 930. 

95.99 U.S.—Bergman v. Aluminum 
Lock Shingle Corp. of America, C.A. 
Or., 251 F.2d 801. 

96. U.S.—Cakmar v. Hoy, C.A.Cal., 
266 F.2d B9—Byrd v. Bates. C.A. 
Tex., 220 F.2d 480—Thys Co. v. 
Anglo California Nat. Bank, C.A. 
Cal., 219 F.2d 131, certiorari denied 

75 S.Ct. 876, 349 U.S. 946, 99 L.Ed. 
1272, rehearing denied 76 S.Ct. 40, 
350 U.S. 865, 100 L.Ed. 760—Kin- 
cade V. Mlkles, C.C.A.Ark., 144 F. 
2d 784—Credit Bureau of San Diego 
V. Petrasich, C.C.A.Cal., 97 F.2d 65. 

3 C.J. p 1408 note 18. 

96.5 U.S.—Chicago Great Western 
Ry. Co. V. Scovel, C.A.Minn., 232 
P.2d 952, certiorari denied 77 S.Ct. 
63. 352 U.S. 836, 1 L.Ed.2d 54—Zum- 
walt V. Gardner, C.C.A.Mo., 160 F. 
2d 298. 

97. U.S.—Cakmar v. Hoy, C.A.Cal., 
265 F.2d 69—Everest & Jennings, 
Inc. V. E. & J. Mfg. Co., C.A.Cal., 
263 F.2d 254—Sword, Houston Fire 
& Cas. Ins. Co., Intervener v. Gulf 
on Corp., C.A.Tex., 251 F.2d 829, 
certiorari denied 79 S.Ct. 41, 358 U. 
S. 824, 3 L.Ed.2d 66—Reynolds v. 
Lentz, C.A. 243 P.2d 689, 17 Alaska 
154, certiorari denied 77 S.Ct. 1402, 
354 U.S. 939, 1 L.Ed.2d 1638, 17 
Alaska 274—Chaachou v. American 
Cent. Ins. Co., C.A.Fla., 241 F.2d 
889—Glens Falls Indem. Co. v. Na¬ 
tional Floor & Supply Co., C.A.Fla., 
239 F.2d 412—^Woodbury v. Cler¬ 
mont, C-A.Mont., 236 F.2d 132— 
Lowe v. McDonald, C.A., 221 F.2d 
228, 16 Alaska 610—Thys Co. v. 
Anglo California Nat. Bank. C.A. 
Cal., 219 F.2d 131, certiorari denied 

76 S.Ct. 876, 349 U.S. 946, 99 L.Ed. 
1272, rehearing denied 76 S.Ct. 40, 
850 U.S. 865, 100 L.Ed. 760—An¬ 
derson ‘V. U. S., C.A.Alaska, 218 F. 


2d 780—^Koolvcnt Metal Awning 
Corp. of America v. Bottom, C.A. 
Mo., 205 P.2d 209—Rokey v. Day 
& Zimmermann, C.C.A.Iowa, 157 F. 
2d 734, certiorari denied 67 S.Ct. 
1082, 330 U.S. 842, 91 L.Ed. 1288, 
rehearing denied 67 S.Ct. 1198, 331 

U. S. 864, 91 L.Ed. 1869—Kincade v. 
Mikles, C.C.A.Ark., 144 P.2d 784— 
Peck V. Shell Oil Co., C.C.A.Cal., 142 
P.2d 141—^U. S. V. Cushman, C.C.A. 
Cal., 136 F.2d 815, certiorari denied 
64 S.Ct. 194, 320 U.S. 786, 88 L.Ed. 
473—Ralston Purina Co. v. Novak, 
aC.A.Neb., Ill P.2d 631—Simons 

V. Davidson Brick Co., C.C.A.Cal., 
106 F.2d 618—Commissioner of In¬ 
ternal Revenue v. O’Donnell, C.C.A., 
90 P.2d 907, reversed on other 
grounds Helvering v. O’Donnell, 
58 S.Ct. 619, 302 U.S. 370, 82 L.Ed. 
903, rehearing denied 68 S.Ct. 762, 
303 U.S. 669, 82 L.Ed. 1125—Ford 
Motor Co. v. Brady, C.C.A.Mo., 73 
F.2d 248—Harrow-Taylor Butter 
Co. V. Crooks, C.C.A.Mo., 41 P.2d 
627—Hard & Rand v. Blston Coffee 
Co., C.C.A.Mo., 41 P.2d 626—Bad- 
ders Clothing Co. v, Burnham- 
Munger-Root Dry Goods Co., Kan., 
228 F. 470, 143 C.C.A. 62, certiorari 
denied 36 S.Ct. 727, 241 U.S. 678, 
60 L.Ed. 1233—^Aetna Indemnity 
Co. V. J. R. Crowe Coal & Mining 
Co., Mo., 154 F. 645, 83 C.C.A. 431, 
certiorari denied 28 S.Ct. 256, 207 
U.S. 689, 62 L.Ed. 354. 

D.C.—Barr v. Matteo, C.A., 244 P.2d 
767, 100 U.S.App.D.C. 319, certiorari 
denied 78 S.Ct. 204, 356 U.S. 171, 2 
L.Ed.2d 179. 

3 C.J. p 1412 note 54, p 1414 note 64, 
p 1415 note 71. 

Paxpose of role requiring that ap< 
pellant’s brief contain a separate and 
particular statement of each point 
relied on is to point out to the court 
of appeals the specific ruling or ac¬ 
tion of the trial court which is chal¬ 
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lenged as erroneous and to limit pres¬ 
entation in appellate court to mat¬ 
ters in the specifications as stated in 
the brief. 

U.S.—Fleming v. Munsingwear, Inc., 
C.C.A.Minn., 162 F.2d 12i5—Cohen 
V. U. S., C.C.A.Minn., 142 P.2d 861. 
AssignmeiitB of error 
Where brief does not contain a spec¬ 
ification of errors denominated as 
such, but instead contains assign¬ 
ments of error, the assignments will 
bo treated as constituting a specifi¬ 
cation of errors. 

U.S.—^Woodbury v. Clermont, C.A. 
Mont., 236 F.2d 132. 

97.2 U.S.—^Everest & Jennings, Inc. 
V. E. & J. Mfg. Co.. C.A.Cal., 263 
P.2d 264—Greyhound Corp. v. 
Blaklcy, C.A.Wash., 262 F.2d 401— 
Chaachou v. American Cent. Ins. 
Co., C.A.Fla., 241 F.2d 889—Thys 
Co. V. Anglo California Nat. Bank, 
C.A.Cal., 219 F.2d 131, certiorari de¬ 
nied 76 S.Ct. 876, 349 U.S. 946, 99 
L.Ed. 1272, rehearing denied 76 S. 
Ct. 40, 360 U.S. 855, 100 L.Ed. 760— 
Rokey v. Day & Zimmermann, C.C. 
A.Iowa, 157 F.2d 734, certiorari de¬ 
nied 67 S.Ct. 1082, 330 U.S. 842, 91 
L.Ed. 1288, rehearing denied 67 S. 
Ct. 1198, 331 U.S. 864, 91 L.Ed. 1869 
—Mutual Life Ins. Co. of New York 
V. Wells Fargo Bank & Union Trust 
Co., C.C.A.Cal.. 86 F.2d 685—Har¬ 
row-Taylor Butter Co. v. Crooks, 
aC.A.Mo., 41 F.2d 627. 

Purpose of rule requiring that ap¬ 
pellant’s brief contain separate and 
particular statement of each point 
relied on is to point out to appellate 
court and to opposing counsel the 
specific ruling or action which is 
challenged as erroneous without go¬ 
ing beyond the assignment Itself, 
and to limit presentation in appel¬ 
late court to matters in the points 
or specifications as stated in the 
brief. 
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which set out more than one error are improper.S7-4 
Under some rules they should be numbered,and 
reference made to the pages in the record where 
the matter, ruling, or error involved may be 
found.^'^•8 A reference in the brief to a page in 
the printed transcript where a statement of the 
points on appeal appears does not constitute com¬ 
pliance with the requirement as to specification of 
errors in the brief.^'^-^® 

The specification of errors or statement of points 
should not be general.®'^*i 2 Each should challenge a 
specific action or ruling of the trial court,^'^-^'* and 
should be such as to point out what action or ruling 
of the court is urged as error.^^‘*i^» The error as¬ 
signed must be sufficiently specific so that the atten¬ 
tion of the court of appeals is directed to the specific 
action or ruling of the lower court without re- 
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quiring it to search the record to determine what the 
issue is,®7 i8 and statements of points are not suffi¬ 
cient which invite the court to search the record 
generally for error.®7.20 An assignment or specifi¬ 
cation of error that the lower court erred in enter¬ 
ing judgment for the appellee, or which at most 
questions the entire case, is insufficient and presents 
nothing for review.®'^*22 

Evidence with respect to which error is claimed 
should be set out in the brief.^’^-^^ Under some 
rules it is required that where the point relied on is 
with respect to the admissibility or exclusion of 
evidence, the specification of errors or statement of 
points relied on must quote the evidence referred 
to, and the pertinent objections, or grounds of ob¬ 
jection, or other equivalent action taken therein, 
together with the rulings of the court thereon,97.26 


U.S.—Twentieth Century-Fox Film 
Corp. V. IJrookside Theatre Corp., 
C.A.Mo., 194 F.2d 846, certiorari 
denied 72 S.Ct. 1035, 34.3 IJ.S. 942, 
96 Ij.Ed. 1348—Anderson v. Fed¬ 
eral Cartridge Corp., C.C.A.Minn., 
156 F.2d 681. 

Beqnisites of specification 

It is required under some rules 
that each specification of error in 
the brief shall state the particular 
ruling claimed to be erroneous and 
the assignment or assignments of 
error on which the specification is 
based. 

U.S.—Barnett v. U. S., C.C.A.Cal., 82 
F.2d 765, certiorari denied 57 S.Ct. 
9, 299 U.S. 646, 81 L.Ed. 402, re¬ 
hearing denied 57 S.Ct. 113, 299 
U.S. 620, 81 U.Ed. 457. 

SafOLclent compliance 

Where brief referred to pages of 
record on which specifications of er¬ 
ror were listed and particular points 
treated in each section of argument 
were quoted in full immediately pre¬ 
ceding discussion relating thereto, 
there was sufficient compliance with 
court rule requiring appellant to set 
out separately and particularly each 
error intended to be urged. 

U.S.—Monaghan v. Hill, C.C.A.Arlz., 
140 F.2d 31. 

Beferenco to another ■peclficatlon of 
error 

Giving reason for a specification 
of error by reference, as where the 
specification of error does not set 
forth the reason for it but merely 
states that it is for the same reason 
as stated In another specification of 
error, does not comply with require¬ 
ment of rule providing that each 
specification of error shall be set out 
separately and particularly. 

U.S.—Greyhound Corp. v. Blakley, C. 
A.Wash., 262 P.2d 401. 

97.4 U.S.—Thys Co. v. Anglo Cali¬ 
fornia Nat. Bank, C.A.Cal., 219 F. 


2d 131, certiorari denied 75 S.Ct. 
875. 349 U.S. 946. 99 L.Ed. 1272, re¬ 
hearing denied 76 S.Ct. 40, 350 U.S. 
855. 100 L.Ed. 760. 

Consolidation of specifications 
Where appellant consolidated throe 
separate and distinct claims of error 
In one specification, reviewing court 
was not required to consider specifi¬ 
cation of error. 

U.S.—Greyhound Corp. v, Blakley, C. 

A.Wash., 262 P.2d 401. 

Held defective 

Specification of error which com¬ 
bined alleged errors as to five findings 
of fact, four conclusions of law and 
two distinct questions relating to ad¬ 
missibility of evidence was defec¬ 
tive. 

U.S.—Thys Co. v. Anglo California 
Nat. Bank. C.A.Cal.. 219 F.2d 131. 
certiorari denied 7.5 S.Ct. 875, 349 
U.S. 946, 99 L.Ed. 1272. rehearing 
denied 76 S.Ct. 40, 350 U.S. 855, 
100 L.Ed. 760. 

97.6 U.S.—Thys Co. v. Anglo Cali¬ 
fornia Nat. Bank, supra. 

97.8 U.S.—^Wallace v. Hudson-Dun- 
can & Co., C.C.A.Or., 98 F.2d 985— 
Fienup v. Kleinman, C.C.A.S.D., 5 
F.2d 137—^Varner v. Clark, C.C.A. 
Okl., 283 17—Broatch v. Boy sen, 

Wyo., 236 P. 616, 149 C.C.A. 568— 
Colorado Yule Marble Co. v. Col¬ 
lins, Neb., 230 F. 78, 144 C.C.A. 376. 
3 C.J. p 1409 note 37, p 1410 note 38, 
p 1416 note 72. 

97.10 U.S.—Peck v. Shell Oil Co., 
C.C.A.Cal., 142 P.2d 141. 

97.19 U.S.—Mill Owners Mut. Fire 
Ins. Co. V. Kelly, C.C.A.Mo., 141 P. 
2d 763. 

97.14 U.S.—^Koolvent Metal Awning 
Corp. of America v. Bottom, C.A. 
Mo., 206 F.2d 209—Mill Owners 
Mut. Fire Ins. Co. v, Kelly, C.C.A. 
Mo., 141 F.2d 763. 
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97.16 U.S.—Klncade v. Mikles, C.C. 

A.Ark., 144 F.2d 784. 

97.18 U.S.—Twentieth Century-Fox 
Film Corp. v. Brookside Theatre 
Corp., C.A.Mo., 194 P.2d 846, cer¬ 
tiorari denied 72 S.Ct. 1035. 343 U. 
S. 942, 96 L.Ed. 1348—Anderson v. 
Federal Cartridge Corp., C.C.A. 
Minn., 156 F.2d 681. 

97.90 U.S.—Koolvent Metal Awning 
Corp. of America v. Bottom, C.A. 
Mo., 205 F.2d 209—Bellows v. Por¬ 
ter, C.A.Mo., 201 F.2d 429—Kincade 
v. Mikles, C.C.A.Ark., 144 P.2d 784 
—^American Ins. Co. v. Scheufler, 
C.C.A.Mo., 129 F.2d 143, appeals 
dismissed 62 S.Ct. 107, 314 U.S. 675. 
86 L.Ed. 466, certiorari denied 63 S. 
Ct. 257. 317 U.S. 687, 87 L.Ed. 661, 
rehearing denied 63 S.Ct. 433, 317 
U.S. 712, 87 L.Ed. 667. 

What constitutes invitation to search 
Appellant in effect invites the 
court to search the record for er¬ 
ror where he contends that the final 
decision was erroneous, but fails to 
challenge any ruling of trial court 
as being erroneous, raises no ques¬ 
tion as to rulings on admissibility or 
sufliciency of evidence, and fails to 
challenge any conclusion of law. 
U.S.—R. F. C. V. Kern-Limerick, Inc., 
C.A.Ark., 192 F.2d 978. 

97.22 U.S.—Woodbury v. Clermont, 
C.A.Mont., 236 F.2d 132—Cohen v. 
U. S., C.C.A.Minn., 142 F.2d 861— 
U. S. V. Cushman. C.C.A.Cal., 136 
F.2d 815, certiorari denied 64 S.Ct. 
194, 320 U.S. 786, 88 L.Ed. 473— 
Butler v. U. S., C.C.A.Ark., 108 P, 
2d 27. 

97.24 U.S.—Chicago & E. I. R. Co. v. 
Southern Ry. Co., C.A.Ind., 261 P. 
2d 394. 

97.28 U.S.—^Holliday v. Great Atlan¬ 
tic & Pacific Tea Co., C.A.Mo., 256 
F.2d 297—^Matsuo Yoshida v. Liber¬ 
ty Mut. Ins. Co., C.A.CaI., 240 P. 
2d 824—Chicago Great Western Ry. 
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and reference must be made to the pages of the 
printed or typewritten record where such matters 
may be found and where such evidence and 

matters are not set out no question with respect 
to the admissibility of the evidence is presented for 
decision.^’^-30 

Where the claimed error is with respect to the in¬ 
structions or charge of the court, some rules require 
that the specification or statement should quote 
or set out the part referred to in totidem verbis, 
whether given or refused, together with the grounds 
of the objections urged at the trial and the rulings 
of the court thereon.97.32 Such a rule is reasonable 
and fair, and substantial compliance therewith 
should be insisted on.97-34 

If findings are specified as error, the specification 
is required to state wherein the findings of fact and 


36 C.J.S. 

conclusions of law are claimed to be erroneous,®7.8« 
and if it is attempted to question the findings of the 
court as not being sustained by the evidence the 
specification of error should point out wherein or 
in what particular the evidence is lacking to sustain 
the findings.97.38 Defects as to findings in this par¬ 
ticular are not remedied by referring the reader 
to the pages of the brief where the points are 
argued.97.40 Where appellant does not specify the 
findings of the trial court as error, the question of 
the sufficiency of the evidence to support the find¬ 
ings is not raised for consideration on appeal.97-42 
A contention in the brief that the district court 
erred in incorporating additional findings in the 
decree is insufficient where no reference is made as 
to what findings are complained of, or as to whether 
or not they were necessary to support the deci- 

sion.97.44 


Co. V. Scovel, C.A.Minn., 232 F.2d 
952, certiorari denied 77 S.Ct. 63. 
352 U.S. 836, 1 L.Ed.2d 64—-Zim¬ 
merman V. Emmons, C.A.Hawaii, 
225 F.2d 97, certiorari denied 76 S. 
Ct. 302, 360 U.S. 932, 100 L.Ed. 814 
—Queen Ins. Co. of America v. 
Larson, C.A.Hawaii, 226 F.2d 46— 
Thys Co, V. Ans:lo California Nat. 
Bank, C.A.Cal., 219 F.2d 131, certio¬ 
rari denied 76 S.Ct. 876, 349 U.S. 
946, 99 L.Ed. 1272, rehearingr de¬ 
nied 76 S.Ct. 40, 360 U.S. 866, 100 
L.Ed. 760—State of Washington v. 
U. S.. C.A.Wash., 214 F.2d 33, cer¬ 
tiorari denied 75 S.Ct. 86, 348 U.S. 
862, 99 L.Ed. 679—Bellows v. Por¬ 
ter, C.A.MO., 201 F.2d 429—Twen¬ 
tieth Century-Fox Film Corp. v. 
Brookside Theatre Corp., C.A.Mo., 
194 F.2d 816, certiorari denied 72 
S.Ct. 1036, 343 U.S. 942, 96 L.Ed, 
1348—Zumwalt v. Gardner, C.C.A. 
Mo., 160 P.2d 298—Rokey v. Day & 
Zlmmermann, C.C.A.Iowa, 157 F.2(l 
734, certiorari denied 67 S.Ct. 1082, 
330 U.S. 842, 91 L.Ed. 1288, rehear¬ 
ing denied 67 S.Ct. 1198, 331 U.S. 
864, 91 L.Ed. 1869—Jung v. Bowles, 
C.C.A.Cal., 152 F.2d 726—Minneha¬ 
ha County, S. D. v. Kelley, C.C.A. 
S.D., 160 F.2d 366—Peck v. Shell 
Oil Co., C.C.A.Cal., 142 F.2d 141— 
Hemphill Schools v. Commission¬ 
er of Internal Revenue, C.C.A.9, 137 
F.2d 961—^National Surety Corp. v. 
City of Excelsior Springs, Mo., ex 
rel. and to Use of Schwarzenbach, 
C.C.A.MO., 123 P.2d 673, 166 A.L.R. 
422—Ralston Purina Co. v. Novak, 
C.C.A.Neb., Ill P.2d 631—Butler v. 
U. S., C.C.A.Ark., 108 F.2d 27—Fidel¬ 
ity & Casualty Co. of New York v. 
Niemann, C.C.A.Mo., 47 F.2d 1066 
—^Welland v. Pioneer Irr. Co., Colo., 
238 F. 519, 161 C.C.A. 456, affirmed 
42 S.Ct. 668, 269 U.S. 498, 66 L.Ed. 
1027. 

8 C.J. p 1416 note 73, p 1416 note 
76. 


97.28 U.S.—Zumwalt v. Gardner, C. 
C.A.Mo., 160 F.2d 298—Rokey v. 
Day & Zlmmermann, C.C.A.Iowa, 
167 F.2d 784, certiorari denied 67 
S.Ct. 1082, 330 U.S. 842, 91 L.Ed. 
1288, rehearing denied 67 S.Ct. 1198, 
331 U.S. 864, 91 L.Ed. 1869—Minne¬ 
haha County, S. D. v. Kelley, C.C.A. 
S.D.. 160 F.2d 366—Hemphill 

Schools V. Commissioner of Inter¬ 
nal Revenue, C.C.A.9, 137 F.2d 961— 
Butler V. U. S., C.C.A.Ark., 108 F.2d 
27. 

3 C.J. p 1416 note 72. 

97.30 U.S.—Holliday v. Great Atlan¬ 
tic & Pacific Tea Co., C.A.Mo., 266 
P.2d 297—Chicago Great Western 
Ry. Co. v. Scovel, C.A.Minn., 232 
P.2d 962, certiorari denied 77 S.Ct. 
63, 352 U.S. 836, 1 L.Ed.2d 54— 
Hemphill Schools v. Commission¬ 
er of Internal Revenue, C.C.A.9, 137 
F.2d 961. 

97.32 U.S.—Greyhound Corp. v. 
Blakley, C.A.Wash., 262 F.2d 401 
—Chicago Great Western Ry. Co. 
v. Scovel, C.A.Minn., 232 F.2d 962. 
certiorari denied 77 S.Ct. 63, 352 
U.S. 835, 1 L.Ed.2d 64—Atlantic 
Coast Line R. Co. v. Gunter, C.A. 
Fla., 229 F,2d 842—^Zimmerman v. 
Emmons, C.A.Hawail, 225 F.2d 97. 
certiorari denied 76 S.Ct. 802, 350 
U.S. 932, 100 L.Ed. 814—Thiel v. 
Southern Pac. Co., C.C.A.Cal., 169 
F.2d 30, certiorari denied 69 S.Ct. 
162, 335 U.S. 872. 93 L.Ed. 416, re¬ 
hearing denied 69 S.Ct. 294, 335 U.S. 
900, 93 L.Ed. 435—Shevlin-Hixon 
Co. V. Smith, C.C.A.Or., 166 F.2d 
170—Palmer v. Miller, C.C.A.Mo., 
145 P.2d 926—Mill Owners Mut. 
Fire Ins. Co. v. Kelly, C.C.A.Mo., 
141 F.2d 763—Ralston Purina Co. v. 
Novak, C.C.A.Neb., Ill F.2d 681— 
National Cash Register Co. v. Le- 
land, Mass., 94 F. 602, 87 C.C.A. 
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372, certiorari denied 20 S.Ct. 1021, 
176 U.S. 724, 44 L.Ed. 337. 

97.34 U.S.—Mill Owners Mut. Fire 
Ins. Co. v. Kelly, C.C.A.Mo., 141 F. 
2d 763. 

Effect of oomplioaee 

Compliance with such a rule en¬ 
ables a court of appeals to deter¬ 
mine, without searching the record 
or the body of the brief, which of 
the instructions complained of, if 
any, is subject to review on appeal. 
U.S.—Mill Owners Mut. Fire Ins. Co. 
V. Kelly, supra. 

97.36 U.S.—Lowe v. McDonald, C.A., 
221 F.2d 228, 15 Alaska 510—Thys 
Co. V. Anglo California Nat. Bank. 
C.A.Cal., 219 F.2d 131, certiorari 
denied 75 S.Ct. 875, 349 U.S. 946, 99 
L.Ed. 1272, rehearing denied 76 S. 
Ct. 40, 350 U.S. 865, 100 L.Ed. 760. 

Buis should be followed, as it is 

necessary to define sharply appel¬ 
lant's contentions so far as possible. 
U.S.—Simons v. Davidson Brick Co., 
C.C.A.Cal., 106 F.2d 618. 

97.38 U.S.—Cohen v. U. S., C.C.A. 
Minn., 142 F.2d 861. 

97.40 U.S.—Thys Co. v. Anglo Cali¬ 
fornia Nat. Bank, C.A.Cal., 219 F. 
2d 131, certiorari denied 76 S.Ct. 
875, 349 U.S. 946, 99 L.Ed. 1272, 
rehearing denied 76 S.Ct. 40, 350 
U.S. 855, 100 L.Ed. 760. 

97.49 U.S.—U. S. V. Cushman, C.C.A. 
Cal., 136 F.2d 815, certiorari denied 
64 S.Ct. 194, 320 U.S. 786, 88 L.Ed. 
473. 

97.44 U.S.—Bekins ▼. Lindsay- 
Strathmore Irr. Dist., C.C.A.Cal., 
114 F.2d 680, certiorari denied 61 
S.Ct. 712, 312 U.S. 693, 86 L.Ed. 
1128, rehearing denied 61 S.Ct. 806, 
312 U.S. 716, 86 L.Ed. 1145. 
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Specifications not included in statement of points 
under Rule 75 (d). Specifications of error not in¬ 
cluded in the statement of points served under Rule 
75 (d) of the Federal Rules of Civil Procedure, 28 
U.S.C.A., may be considered on appeal where the 
complete record has been sent 

§ 296(9).-Effect of Failure to Spe¬ 

cify Errors Relied on 

Contentions of error not set out or specified in the 


brief of appellant In conformity with a rule of the court 
need not be considered by a court of appealSf but It may 
do so in a proper case. 

In general, questions not raised or mentioned in 
the briefs of the parties are treated as waived or 
abandoned and will not be considered by a court of 
appeals.*^7.60 xhe court is not required to search 
the record for errors.®'^ ®^ Ordinarily, and some of 
the rules so provide, contentions of error not speci¬ 
fied or properly set out in the brief of appellant 
need not be considered, ^7.64 qj- not raise ques- 


97.46 U.S.—^Foremost Dairies, Inc. v. 

Ivey, CA.La.. 204 F.2a 186. 

97.60 U.S.—Murphy v. Citizens Bank 
of Clovis, C.A.N.M., 244 F.2d 511— 
Diamond Alkali Co. v. Helner, C.C. 
A.Pa., 60 F.2d 506, reversed on oth¬ 
er grounds Heiner v. Diamond Alka¬ 
li Co.. 53 S.Ct. 413. 298 U.S. 602. 
77 L.Ed. 921—Reid v. Baker, C.C. 
A.Or., 17 F.2d 770. 

D.C.—Cooper v. O’Connor, 107 F.2d 
207, 71 App.D.C. 6, certiorari denied 
60 S.Ct. 263, 308 U.S. 616, 84 L.Ed. 
514. 

BufflcleiLoy of exceptions 

Where nowhere in appellee's brief 
was there any suggestion that ap¬ 
pellant did not take proper exception.^ 
to instructions so as to enable ap¬ 
pellant to raise question of error 
with respect thereto, appellee waived 
procedural question as to sufficien¬ 
cy of exceptions taken by appellant. 
U.S.—Heernian v. Burke, C.A.Mo., 266 
P.2d 935. 

Objections not contcmplatoa 

Where certain flies were produced 
only on demand of plaintiffs and their 
attorneys over objection of defend¬ 
ants that the flies were privileged 
communications relevant to the main 
action, and defendants did not rely 
on the flies, and plaintiffs and their 
attorneys expressly agreed to waive 
all evidentiary objections not raised 
in their brief before the master, 
plaintiffs and their attorneys would 
not be heard to argue that denial of 
opportunity to Inspect such flies con¬ 
stituted a deprivation of due process, 
in view of fact that such objection 
was not contemplated in their brief. 
U.S.—Fisher Studio, Inc. v. Loew’s 
Inc., C.A.N.Y., 232 F.2d 199, certio¬ 
rari denied 77 S.Ct. 5G, 362 U.S. 836. 
1 L.Ed.2d 55. 

Questions held snflciently rsSsed 

(1) Generally. 

Xj.g.—Russell-Mlller Mill. Co. v. Todd, 
C.A.Ga.. 198 F.2d 166. 

(2) Where brief of appellant ad¬ 
vanced only the contention that sum¬ 
mary judgment could not be entered 
because there was a genuine issue 
of material fact, but question of law 
was discussed in appellee's brief and 
during oral argument on app^l, un¬ 
der the circumstances and In light 


of uncertainties as to appellee’s posi¬ 
tion in trial court on certain factual 
questions, court of appeals would not 
regard legal question as foreclosed 
because of limited scope of appel¬ 
lant’s brief. 

U.S.—Clackamas Meat Co. v. U. S., 

C. A.Or., 254 F.2d 933. 

(3) Where text of appellant's brief 
raised numerous issues not related 
to district court’s denial of his mo¬ 
tion for a rehearing and a fair read¬ 
ing of his brief and its concluding 
prayer indicated that he was asking 
for reversal of an order ratifying 
sale of certain corporate assets, ap¬ 
pellant preserved his appeal on such 
issues and his appeal was not limited 
merely to a claim that district court 
erred in failing to grant his motion 
for a rehearing. 

D.C.—Pike V. Ruby Poo's Den, Inc., 
of Md., 232 F.2d 683, 98 U.S.App. 

D. C. 126. 

Qneatioas held iasiifflciently raised 

U.S.—John Hancock Mut. Life Ins. 
Co. V. Casey, C.C.A.MaBs., 166 F.2d 
229. 

97.62 U.S.—Chicago & E. 1. R. Co. 

V. Southern Ry. Co., C.A.Ind., 261 
F.2d 394—Murphy v. Citizens Bank 
of Clovis, C.A.N.M., 244 P.2d 511— 
Twentieth Century-Fox Film Corp. 
V. Brookside Theatre Corp., C.A. 
Mo., 194 P.2d 846, certiorari de¬ 
nied 72 S.Ct. 1035, 343 U.S. 942, 96 
L.Ed. 1348—Coco-Cola Co. v. Moore, 
Ark., 266 F. 640, 168 C.C.A. 34— 
Badders Clothing Co. v. Burnham- 
Munger-Root Dry Goods Co., C.C. 
A.Kan., 228 P. 470, 143 C.C.A. 62, 
certiorari denied 36 S.Ct. 727, 241 
U.S. 678, 60 L..Ed. 1233. 

3 C.J. p 1413 note 56. 

97.64 U.S.—Greyhound Corp. v. 

Blakley, C.A.Wash.. 262 F.2d 401 
—Chicago & E. I. R. Co. v. South¬ 
ern Ry. Co., C.A.Ind., 261 P.2d 394 
—Glens Palls Indem. Co. v. Nation¬ 
al Floor & Supply Co., C.A.Pla., 239 
P.2d 412—Chicago Great Western 
Ry, Co. V. Scovel, C.A.Minn., 232 
P.2d 952, certiorari denied 77 S.Ct. 
53, 362 U.S. 836. 1 L..Bd.2d 54— 
Zimmerman v. Emmons, C.A.Ha- 
wail, 225 F.2d 97, certiorari denied 
76 S.Ct. 302, 350 U.S. 982, 100 L.Ed. 
814—Queen Ins, Co. of America v. 
Larson, C.A.Hawaii, 225 F.2d 46— 
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Wolters Village Management Co, 
V. Merchants and Planters Nat. 
Rank of Sherman, C.A.Tex., 223 F. 
2d 793—H. F. C. v. Kern-Limerich, 
Inc., C.A.Ark., 192 F.2d 978—Shan¬ 
ahan v. Southern Pac, Co., C.A.Cal., 
188 F.2d 564—Rogers v. Union Pac. 
R. Co., C.C.A.Or., 145 F.2d 119— 
Smith V, Porter, C.C.A.Ark., 143 F. 
2d 292—Mill Owners Mut. Fire Ins. 
Co. v. Kelly, C.C.A.Mo., 141 F.2d 763 
—Hekins v. Lindsay-Strathmore 
Irr. Dlst., C.C.A.Cal., 114 F.2d 680. 
certiorari denied 61 S.Ct. 712, 312 

U. S. 693, 86 L.Ed. 1128, rehearing 
denied 61 S.Ct. 805, 312 U.S. 716, 
86 L.Ed. 1145—Butler v. U. S., C.C. 
A.Ark., 108 F.2d 27. 

Waiver of assignment of error by 
failure properly to present it by 
brief see infra § 297(81), 

riagraut violation 

Where rule relating to statement 
in brief of each point relied on was 
flagrantly violated with respect to 
claimed error in the admission or 
exclusion of evidence, the court would 
not consider in detail the rulings 
complained of. 

U.S.—Zumwalt v. Gardner, C.C.A.Mo., 
160 F.2d 298. 

Mattsrs not rsquirsd to he oonsidsrsd 

(1) Findings or conclusions of tri¬ 
al court. 

U.S.—Reynolds v. Lentz, C.A., 243 
F.2d 589, 17 Alaska 154, certiorari 
denied 77 S.Ct. 1402, 354 U.S. 939, 1 
L.Ed.2d 1638, 17 Alaska 274—Mack 

V. American Sec. & Trust Co., C.A., 
191 F.2d 776. 

(2) Rulings on admissibility of 
evidence. 

U.S.—Sword, Houston Fire & Cas. 
Ins. Co., Intervener v. Gulf Oil 
Corp., C.A.Tex., 251 P.2d 829, cer¬ 
tiorari denied 79 S.Ct. 41, 368 U.S. 
824, 3 L.Ed.2d 65. 

(3) Objection to admission of evi¬ 
dence. 

U.S.—Tatum v. Tatum, C.A.CaI., 241 
F.2d 401. 

(4) Objection to exclusion of evi¬ 
dence. 

U.S.—Holliday v. Great Atlantic A 
Pacifle Tea Co„ C.A.Mo., 256 F.2d 
297—State of Wfishington v« U. S., 
C.A.Waah., 214 >.2d 33, certiorari 



36 G.J.S, 


§ 296<9) FEDERAL COURTS 


tions for review,®'^*®® even if the contentions of er¬ 
ror are set forth elsewhere in the record,or 
in the statement of points which, under Rule 75 (d), 
appellant is required to serve with his designation 
of the portions of the record to be contained in the 
record on appeal.®^.70 They may be treated by 
the court of appeals as having been abandoned,®^.72 
and it has been held that they will not be considered 
where they do not constitute plain error affecting 
substantial rights and would not require a reversal 
of the judgment in the interest of justice.®^ '^^ In 
the absence of a specification of errors, the court 
may affirm the judgment or dismiss the appeal.®7*76 

Discretion to consider, A court of appeals, in its 
discretion, may determine a case on the merits, even 
though there is no proper specification of errors 
or statement of points in the brief of appellant.®'^ '^® 
In a proper case, at its option, it may consider plain 
error not specified in the brief as required by rule 


of court, or improperly specified.®*^-®® Thus, it may 
consider contentions of error where neither appellee 
nor the court has been misled or prejudiced,®7-®2 
as where an instruction to which a specification of 
error refers is not set forth in the opening brief of 
appellant but is presented in the reply brief.®*^-®^ 
This exception of “plain error” protects the au¬ 
thority of the court to deal, in the interest of justice, 
with a point counsel have overlooked, but in the 
absence of extraordinary circumstances, the court 
should not apply the exception, in a civil case, to a 
point that counsel, for strategic or other reasons, 
have deliberately chosen to waive.®'^ ®® Dismissal 
of the appeal is not warranted where sufficient can 
be gleaned from the brief of appellant to determine 
certain questions urged on the appeal.®'7-®® 

Plain errors not urged in the brief by a statement 
of points relied on or specification of errors may be 
noticed by a court of appeals of its own motion,®’^-®® 


denied 76 S.Ct. 86. 348 U.S. 862. 99 
L.Ed. 679. 

97.66 U.S.—Kuper v. Betzer, C.C.A.S. 
D., 127 F.2d 84. 

97.68 TJ.S.—Everest & Jennings, Inc. 
V. E. & J. Mfg. Co., C.A.Cal., 263 F. 
2d 254. 

97.70 U.S.—Everest & Jennings, Inc. 
V. E. & J, Mfg. Co., supra—John¬ 
ston V. Farmers Mut. Exchange of 
Calhoun, C.A.Ga., 218 F.2d 588. 

97.72 U.S.—Johnston v. Farmers 

Mut. Exchange of Calhoun, C.A.Ga., 
218 F.2d 588—Mason v. Anderson- 
Cottonwood Irr. Dist., C.C.A.Cal,, 
126 F.2d 921, certiorari denied 62 
S.Ct. 1293, 316 U.S. 697, 86 L.Ed. 
1767, rehearing denied 63 S.Ct. 24, 
317 U.S. 704, 87 L.Ed. 562—Butler 
V. U. S., C.C.A.Ark., 108 F.2d 27— 
U. S. V. John II Estate. C.C.A.Ha¬ 
waii, 91 F.2d 93, certiorari denied 
John II Estate v. U. S., 68 S.Ct. 264. 
302 U.S. 746, 82 L.Ed. 677—U. S. 
v. Shingle, C.C.A.Hawaii, 91 F.2d 
86, certiorari denied Shingle v. U. 
S.. 68 S.Ct. 264, 302 U.S. 746. 82 
L.Ed. 677—Mutual Life Ins. Co. of 
i4ew York v. Wells Fargo Bank & 
Union Trust Co., C.C.A.Cal., 86 F.2d 
585—Hultman v. Tevis. C.C.A.Cal,, 
82 F.2d 940—Berry v. Earling, C.C. 
A.Alaska, 82 F.2d 317—Gelberg v. 
Richardson, C.C.A.Cal., 82 F.2d 314 
—Gripton v. Richardson, C.C.A.Cal., 
82 F.2d 313—Ford Motor Co. v. 
Brady, C.C.A.Mo., 73 F.2d 248— 
Wabash Ry. Co. v. Lindley, C.C.A. 
Neb., 29 F.2d 829—City of Goldfield. 
Colo., V. Roger, Colo., 249 F. 89, 161 
C.C.A, 99. 

3 C.J. p 1410 note 42. 

97.74 U.S.—Sword, Houston Fire & 
Cas. Ins. Co., Intervener v. Gulf 
Oil Corp., C.A.Tex., 251 F.2d 829, 


certiorari denied 79 S.Ct. 41, 368 

U. S. 824, 3 T..Ed.2d 65. 

97.76 U.S.—Fleming v. Munsing- 
wear, Inc., C.C.A.Minn., 162 F.2d 
125—Mathewson v. First Trust Co. 
of St. Joseph, C.C.A.Mo., 100 F.2d 
121, certiorari denied 59 S.Ct. 789, 
306 U.S. 663, 83 L.Ed. 1060—Hufi- 
man v. Baldwin. C.C.A.Ark., 82 F. 
2d 5, certiorari denied Baldwin v. 
Huffman, 57 S.Ct. 12, 299 U.S. 650. 
81 L.Ed. 405—^Harrow-Taylor But¬ 
ler Co. V. Crooks, C.C.A.Mo., 41 F. 
2d 627—Hard & Rand v. Biston 
Coffee Co., C.C.A.Mo., 41 F.2d 625. 
3 C.J. p 1414 note 66, p 1415 note 67. 
Flagrant disregard 

Dismi.s.sal of appeal may be grant¬ 
ed for flagrant disregard of rule re¬ 
quiring specification of errors. 

U.S.—Hargraves v. Bowden, C.A.Cal., 
217 F.2d 839. 

97.78 U.S.—Kincade v. Mikles, C.C. 
A.Ark., 144 F.2d 784—McCullough 

V. Satterthwait, C.C.A.Okl., 11 P.2d 
111—Klink V. Chicago, R. I. & P. 
Ry. Co., Colo., 219 F. 457, 136 C.C. 
A. 169—^Western Assur. Co. v. Polk, 
Neb., 104 F. 649, 44 C.C.A. 104. 
Contentions of error considered 

where propositions on which appel¬ 
lant relied for reversal could be de¬ 
termined from statement of points in 
his brief, although they did not con¬ 
stitute points relied on which were 
intended to be urged with record 
page thereof and were voluminous 
and constituted mere statements of 
alleged facts or rules of law with 
supporting authorities. 

U.S.—State of Missouri ex rel. and 
to Use of De Vault v. Fidelity & 
Casualty Co. of New York, C.C.A. 
Mo., 107 F.2d 343. 

97.80 U.S.—^Abel v. Bray ton Flying 
Service, Inc., C.A.Tex., 248 F.2d 713 
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* —Wolters Village Management Co. 
V. Merchants and Planters Nat. 
Bank of Sherman, C.A.Tex., 223 F. 
2d 793—Kincade v. Mikles, C.C.A. 
Ark., 144 F.2d 784. 

97.82 U.S.—Greyhound Corp. v. 

Blakley, C.A.Wash., 262 F.2d 401 
—Massachusetts Bonding & Insur¬ 
ance Co. V. John R. Thompson Co., 
C.C.A.Mo., 88 F.2d 825. certiorari 
denied 57 S.Ct. 941. 301 U.S. 707, 81 
L.Ed. 1361. 
laadverteat failure 
Technical failure to comply with 
court rule requiring objections to in¬ 
structions to be quoted in statement 
of points relied on in his brief, which 
failure was obviously inadvertent 
and resulted in no prejudice to com¬ 
plaining party, would not justify a 
refusal to consider question present¬ 
ed. 

U.S.—Palmer v. Miller, C.C.A.Mo., 145 
F.2d 926. 

97.84 U.S.—Greyhound Corp. v. 
Blakley, C.A.Wash., 262 F.2d 401. 

97.86 D.C.—Barr v. Matteo. 244 F. 
2d 767, 100 U.S.App.D.C. 319, cer¬ 
tiorari denied 78 S.Ct. 204, 365 U.S. 
171, 2 L.Ed.2d 179. 

97.88 U.S.—Zumwalt v. Gardner, C. 
C.A.Mo., 160 F.2d 298. 

97.90 XnstructlouB 

Court of appeals was held entitled, 
on Its own motion, to notice error in 
instruction which authorized Jury to 
guess and compromise, where amount 
of verdict Indicated that Jury had 
accepted the court’s invitation to 
guess and compromise. 

D.C.—Shokuwan Shimabukuro v. Hi- 
geyoshi Nagayama, 140 F.2d 13, 78 
U.S.App.D.C. 271, certiorari denied 
64 S.Ct. 1270, 322 U.S. 765, 88 L.Fd. 
1584. 
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particularly where the error involves a question of 
.iurisdiction.97-92 failure of appellant to put 

appellee on notice that he would argue points not 
included in the brief in accordance with a rule re¬ 
quiring a specification of the errors relied on has 
been held to prevent the case from being one in 
which the court would consider plain error not 

specified.97-94 

Failure of appellee to respond seriatim. A brief 
of appellee which complies with a rule of court re¬ 
lating to the preparation and filing of briefs will 
not be stricken because it does not answer or re¬ 
spond seriatim to the points assigned by appellant as 
error and relied on for reversal. 

§ 296(10). - Arguments and Citation of 

Authorities 

Points or propositions of law raised in the briefs 
shouid be appiied to the facts and circumstances of the 
particuiar case and supported by argument and proper 
citation of authorities. 

The points or propositions of law raised in the 
brief should be applied to the facts and circumstanc¬ 
es of the particular case,^® and should be supported 
by argument^^ and proper citation of authorities.^ 
Where particular matters are discussed in the brief, 
reference should be made to the pages of the record 
where they may be found.^-S 

The brief should contain all of the printed argu¬ 


ment on the matters to be presented to the court; 
argument in support of a particular point may not 
be incorporated therein by reference to another 
part of the record which contains argument on the 
same issue.Points or contentions not discussed 
or argued in the briefs may be treated by the court 
of appeals as having been abandoned, or as not re¬ 
quired to be considered,1-15 but it may, in the inter¬ 
ests of justice, notice plain error apparent on the 
record, even though not argued in the brief.^-^o 

Citations in the briefs of applicable law, although 
helpful, may be omitted with less danger to a correct 
determination of the case than absence from the 
record of material facts on which the case must 
turn.i-25 

Change of theory. An attempt by appellant to 
change the theory of his action by arguments con¬ 
tained in his brief filed in the court of appeals comes 
too late.^-39 

§ 296(11). - Appendix 

As a general rule, briefs filed In courts of appeals 
must contain appendixes. 

As a general rule, under the rules of the courts of 
appeals of the different circuits, appendixes are re¬ 
quired to briefs filed in courts of appeals,^-®® and 
the parties and their attorneys should comply with 
the rules governing their preparation and filing.i-52 
The court is entitled to rely on the appendix as pre- 


97.92 U.S.—Kincade v, Mikles, C.C.A. 
Ark., 144 F.2d 784—Huffman v. 
Baldwin, C.C.A.Ark., 82 F.2d 6, cer¬ 
tiorari denied Baldwin v. Huffman, 
57 S.Ct. 12, 299 U.S. 650, 81 L.Ed. 
405. 

Person not party 

Although assignments of error 
failed to comply with court rule, 
where it was apparent on the face 
of the record that it was manifestly 
erroneous to enter Judgment against 
a named defendant who was not a 
party to the action and had not ap¬ 
peared therein, court of appeals would 
consider such error to prevent mis¬ 
carriage of justice. 

U.S.—-Kincade v. Mikles, C.C.A.Ark., 
144 F.2d 784. 

97.94 U.S.—Glens Falls Indem. Co. 
V. National Floor & Supply Co., C. 
A.Fla., 239 F.2d 412. 

97.96 U.S.—Dayton v. Hunter, C.A. 
Kan., 176 P.2d 108, certiorari de¬ 
nied 70 S.Ct. 184, 338 U.S. 888, 94 
L.Ed. 545, rehearing denied 70 S. 
Ct. 423, 338 U.S. 945, 94 L.Ed. 583, 
rehearing denied 70 S.Ct. 983, 339 
U.S. 972, 94 L.Ed. 1379. 

98. U.S.—Ralston Purina Co. v. No¬ 
vak, C.C.A.Neb, 111 F.2d 631. 


A general or abstract statement of 

law or fact without specific applica¬ 
tion to some alleged error cannot be 
relied on as ground for reversal. 
U.S.—Butler v. U. S., C.C.A.Ark., 108 
F.2d 27—Harrow-Taylor Butter Co. 
V. Crooks, C.C.A.Mo., 41 F.2d 627. 

99. U.S.—Wilder v. Century Carpet 
Co., C.C.A.Cal.. 92 F.2d 175. 
Hxcessive argument 

Rules prohibiting argument in ex¬ 
cess of a specified number of pages 
should not be violated by incorporat¬ 
ing what is in fact argument under 
the heading “Statement of the Case.” 
U.S.—Clark Blade & Razor Co. v. 
Gillette Safety Razor Co., C.C.A.N. 
J., 82 F.2d 707. 

1. U.S.—^Northwestern Steam Boiler 
& Mfg. Co. V. Great Lakes Engi¬ 
neering Works, Minn., 181 F. 38, 
104 C.C.A. 62. 

Original report of case should he oit- 

ed 

U.S.—In re Kerner, N.T., 250 F. 993, 
163 C.C.A. 243. 

1.6 U.S.—Badders Clothing Co. v. 
Burnham-Munger-Root Dry Goods 
Co., C.C.A.Kan., 228 F. 470, 143 C. 
C.A. 52, certiorari denied 36 S.Ct. 
727, 241 U.S. 678, 60 L.Ed. 1233. 
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1.10 U.S.—National Aluminate Cor¬ 
poration V. Permutit Co., C.C.A.Mo., 
144 F.2d 93. 

1.15 U.S.—Diggs V. Cities Service Oil 
Co., C.A.Okl., 241 F.2d 425—^John¬ 
ston V. Farmers Mut. Exchange of 
Calhoun, C.A.Ga., 218 F.2d 688— 
Montgomery v. Marva Theaters, C. 
A.Md., 218 P.2d 221—Peck v. Shell 
Oil Co., C.C.A.Cal., 142 F.2d 141— 
American Ins. Co. v. Scheufler, C. 
C.A.Mo,, 129 F.2d 143, appeals dis¬ 
missed 62 S.Ct. 107, 314 U.S. 675, 
86 L.Ed. 466, certiorari denied 63 S. 
Ct. 267, 317 U.S. 687, 87 L.Ed. 551, 
rehearing denied 63 S.Ct. 433, 317 
U.S. 712, 87 L.Ed. 667. 

D.C.—Camp v. Canelacos, 131 F.2d 
236, 76 U.S.App.D.C. 337. 

1,20 U.S.—Montgomery v. Marva 
Theaters, C.A.Md., 218 F.2d 221. 

1.25 D.C.—Burgoyne v. U. S., 67 F. 
2d 764, 61 App.D.C. 97. 

1.30 U.S.—Insurance Co. of North 
America v. Elgin, J. & E. Ry. Co., 
C.A.I11., 229 F.2d 705. 

1.50 D.C.—Dance v. Dance, 246 P. 
2d 696, 101 U.S.App.D.C. 9. 

1.52 U.S.—Vlissidls v. Anadcil, CJL 
111., 262 F.2d 398. 
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sented.i-®^ Findings and conclusions cannot be held 
to be lacking in evidentiary support, where the evi¬ 
dence with respect thereto has not been included 
in the appendix, 

An appendix should contain such matters as are 
required by the rules,^-^^ and this has been held 
to include all matters which should be called to the 
attention of the court of appeals,^ ®® or such parts 
of the record as it is desired that the court read,i ®2 
or the parts of the record essential for the court to 
read in order to decide the questions presented,i 
or those material parts of the record which throw 
light on controverted questions presented by the 
.appeal.^-®® It, however, should not contain the 
entire record ;i ®® counsel is expected to print there¬ 
in only such parts of the testimony as is necessary 
to present the points raised by the appeal, and all im¬ 
material or redundant matter should be omitted.l-7® 

The purpose of the adoption of a rule as to the 
filing of appendixes, whether separate or joint, has 
been held to be so that litigants and counsel shall 


have the advantage of presenting a condensed record 
for the purpose of saving time and labor in prepa¬ 
ration and the expense of printing voluminous tran¬ 
scripts of testimony.i 

Additions. In a proper case additions may be 
made to the appendix,i-74 jt being proper under some 
rules to file unprinted portions of the record as 
part of the appendix after the printed appendix has 
been filed, by filing typewritten copies of such por¬ 
tions of the record as the party desires prior to 
the call of the case for argument.! '^® 

§ 296(12). -Abusive or Other Improper 

Language 

Abusive, scandalous, scurrilous, or other Improper 
language should not be Inserted In the brief. 

Scandalous, scurrilous, libelous, abusive, or dis¬ 
respectful language, or charges of misconduct un¬ 
supported by the record should not be inserted in 
the brief,2 and where a brief contains such matter 
it may, and ordinarily should, be suppressed and 


1.54 U.S.—N. L. R. B. V. Knight 

Morley Corp., C.A.6, 261 F.2d 753. 
certiorari denied 78 S.Ct. 1372, 367 
U.S. 927, 2 L.Ed.2d 1370. rehear¬ 
ing denied 79 S.Ct. 16, 368 U.S. 858, 
3 L.Ed.2d 93. 

1.56 U.S.—Feener Business Schools, 
Inc. v. School of Speedwriting, Inc., 
C.A.Mass., 234 F.2d 1, certiorari 
denied 77 S.Ct. 264, 362 U.S. 942, 1 
L..Ed.2d 238. 

1.58 U.S.—Esso Standard Oil Co. v. 
Secatore’s, Inc., C.A.Mass., 246 P. 
2d 17, certiorari denied 78 S.Ct. 64, 
366 U.S. 834. 2 L.Ed.2d 46. 

Bxolndsd ssbiblt 

Where appellant contended that 
lower court erred In excluding cer¬ 
tain parts of exhibit, such excluded 
part should have been included in ap¬ 
pendix to his brief. 

U.S.—Chicago & E. I. R. Co. v. South¬ 
ern Ry. Co., C.A.Ind., 261 F.2d 394. 
mfsct of omlMioa 

(1) Where parties neglected to in¬ 
clude complaint, answer, counter¬ 
claim and reply in appendix to ap¬ 
peal record, court of appeals had to 
resort to original record to deter¬ 
mine form in which judgment of 
lower court would be cast. 

U.S.—Berry v. Kemline Metal Prod¬ 
ucts Co., C.A.Pa., 191 F.2d 268. 

(2) Where appellant contended on 
appeal that he was entitled to a find¬ 
ing in his favor, but he did not print 
evidence on which he relied in the 
appendix to his brief, and had not 
even cited therein the portions of 
the typewritten transcript of testimo¬ 
ny, which he contended supported his 
position, court of appeals would not 
consider his contention. 


U.S.—Shankman v. Asplnook Corp. 

C.A.Mass.. 216 F.2d 902. 

1.60 U.S.—Mannsz v. Maewhyte Co., 
C.CA.Pa., 165 F.2d 446. 

1.62 U.S.—Pickett v. Aglinsky, C.C. 

A.W.Va., 110 F.2d 628. 

1.64 U.S,—Esso Standard Oil Co. v. 
Secatore’s, Inc., C.A.Mass., 246 F. 
2d 17, certiorari denied 78 S.Ct. 64, 
355 U.S. 834, 2 L.Ed.2d 46. 

Principal purpose 

One of principal purposes of rule 
is to present in brief printed form in 
appendixes those parts of record ma¬ 
terial to questions presented and 
which it is essential for judges of 
court to read in order to decide ques¬ 
tions, and observance of rule by 
counsel is required. 

U.S.—Columbus Wood Preserving Co. 

V. U. S., C.A.Ohlo, 209 F.2d 153. 
Effect of failure to include 
Appellant runs risk of coming be¬ 
fore court on inadequate record on 
appeal. 

U.S.—Esso Standard Oil Co. v. Seca- 
tore's, Inc., C.A.Mass., 246 F.2d 17, 
certiorari denied 78 S.Ct. 64, 355 U. 
S. 834, 2 L.Ed.2d 46. 

1.66 U.S.—American Surety Co. of 
New York v. First Nat. Bank In 
West Union, W. Va., C.C.A.W.Va., 
141 F.2d 411, certiorari denied 64 
S.Ct. 1267, 322 U.S. 754, 88 L.Ed. 
1583. 

1.68 U.S.—American Surety Co. of 
New York v. First Nat. Bank in 
West Union, W. Va., supra. 
Violation of rule as affecting costs 
see infra $ 296(13). 

1.70 U.S.—Pickett v. Aglinsky, C.C. 
A.W.Va.. 110 F.2d 628, 632. 
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IKatters not to be included 

’’Colloquies of counsel, discussions 
back and forth from the bench, ir¬ 
relevant testimony, testimony or rul¬ 
ings as to matters not presented by 
the appeal, etc., should not be print¬ 
ed unless unusual circumstances give 
them an importance which they do 
not ordinarily possess." 

U.S.—Pickett V. Aglinsky, supra. 

1.72 U.S.—N. L. R. B. V. Knight 
Morley Corp., C.A.6, 261 F.2d 763, 
certiorari denied 78 S.Ct. 1372, 367 
U.S. 927, 2 L.Ed.2d 1370, rehearing 
denied 79 S.Ct. 16, 358 U.S. 868, 3 
L.Ed.2d 93. 

1.74 U.S.—Esso Standard Oil Co. v. 
Secatore’s, Inc., C.A.Mass., 246 F. 
2d 17, certiorari denied 78 S.Ct. 54, 
356 U.S. 834, 2 L.Ed.2d 46. 

1.76 U.S.—N. L. R. B. v. Knight 
Morley Corp., C.A.6, 251 F.2d 753. 
certiorari denied 78 S.Ct. 1372, 357 

U. S. 927, 2 L.Ed.2d 1870, rehearing 
denied 79 S.Ct. 16, 358 U.S. 868, 3 
L.Ed.2d 93. 

2 . U.S.—Springer v. Best, C.A.Cal., 
264 P.2d 24-—Flat Slab Patents Co. 

V. Turner, C.C.A.Minn., 286 F. 257, 
certiorari denied Turner v. Flat 
Slab Patents Co., 43 S.Ct. 700, 262 
U.S. 762, 67 KEd. 1216—U. S. v. 
Peuschel, D.C.Cal., 116 F. 649. 

D.C.—Jordon v. Bondy, 114 F.2d 699, 
72 App.D.C. 860. 

3 C.J. p 1432 notes 10, 12. 

Court or oouumI 

Brief should not contain language 
disrespectful to the court or to oppos¬ 
ing counsel. 

U.S.—^Anderson v. Federal Cartridge 
Corp., C.C.A.Minn., 156 F.2d 681. 
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Stricken from the files,or the objectionable 
matter therein may be stricken on motion .210 The 
granting of a motion to strike the brief or the ob¬ 
jectionable matter, however, does not approve or 
excuse the alleged conduct referred to in the 

brief.2-iB 

§ 296(13). -Effect of Failure to Comply 

with Rules 

Failure to comply with a rule of court as to the flling 
of a brief or as to the form and contents thereof may re¬ 
sult in affirmance of the Judgment, dismissal of the ap¬ 
peal, the striking of the brief, or the refusal to consider a 
particular contention of error. 

Failure to comply with a rule of court as to the 
filing of a brief, or as to the form and contents 
thereof, may result in the affirmance of the judg¬ 
ment below,3 dismissal of the appeal,^ striking of 
the brief,5 or refusal of the court to consider a 
particular contention of error.^-^ A conclusion of 
law by the district court, which is based on a specific 
finding of fact not excepted to, and which is not 
specified as error or criticised by appellant in his 
brief, must be regarded by the court of appeals as 
conclusive on the facts.® !® 

A violation of such court rules, however, does not 
affect the jurisdiction of a court of appeals to hear 


an appeal.® !® Technical defects will sometimes be 
overlooked in the absence of prejudice resulting 
therefrom,® at least where amendment by permission 
has cured the defects.*^ Even though the rules as 
to the form, contents, and arrangement of briefs 
have been violated, a court of appeals may refuse 
to dismiss an appeal, or strike the brief, and, in a 
proper case, may decide the case on the merits in the 
interest of justice,'^-® as where important questions 
have been raised,^*!® or where the case is one of 
importance and of quasi-public nature."^*!® A rule 
providing that a brief not in substantial conformity 
therewith will not be accepted or filed by the clerk 
refers to the form and not to the substance of the 
bricf.'^-2® 

A violation of the rules with respect to the form 
and contents of briefs, which complicates and 
hinders the defense and disposition of the case, may 
be given consideration in the taxation of costs on 
appeal.’^*2® Thus, a violation of a rule by printing 
the entire record, or an unnecessary portion there¬ 
of, in the appendix may cause the costs thereof to 
be taxed against the offending party, and in ag¬ 
gravated cases of violation, briefs and appendixes 
may be stricken or a reprinting of the appendix in 
accordance with the rule ordered.'^-®® 


2.5 U.S.—Tashman v. Community 
Imp. Corp., C.A.Pa., 243 F.2d 96— 
Anderson v. Federal Cartridge 
Corp., C.C.A.Mlnn., 166 P.2d 681. 

D.C.—Davldge v. Simmons, 266 F. 
1018, 49 App.D.C. 398, certiorari 
and error dismissed 42 S.Ct. 184, 
257 U.S. 667, 66 L.Ed. 426~U. S. 
v. Lane, 48 App.D.C. 279, affirmed 
U. S. V. Payne, 41 S.Ct. 131, 254 
U.S. 343, 65 L.Ed. 295. 

2.10 D.C.—Radtke Patents Corpora¬ 
tion V. Coe. 121 F.2d 103, 74 App. 
D.C. 183—Jordon v. Bondy, 114 F. 
2d 699. 72 App.D.C. 360. 

2.15 D.C.—Radtke Patents Corpora¬ 
tion V. Coe, 121 F.2d 103, 74 App. 
D.C. 183. 

2. U.S.—Murphy v. Citizens Bank of 
Clovis, C.A.N.M., 244 F.2d 611— 
American Ins. Co. v. Scheuffer, C. 
C.A.M 0 ., 129 F.2d 143, appeals dis¬ 
missed 62 S.Ct. 107, 314 U.S. 575, 
86 L.Ed. 466, certiorari denied 63 

S.Ct. 257, 317 U.S. 687, 87 L.Ed. 651, 
rehearing denied 63 S.Ct. 433, 317 
U.S. 712, 87 L.Ed. 667—Butler v. 
U. S., C.C.A.Ark., 108 F.2d 27— 
Daly-West Mining Co. v. Savage, 
C.C.A.Utah, 253 F. 648, certiorari 
denied 39 S.Ct. 290, 249 U.S. 607, 
63 L.Ed. 799—Lohman v. Stock- 
yards Loan Co., Okl., 243 F. 517, 
166 C.C.A. 216, certiorari denied 
38 S.Ct. 134, 246 U.S. 668, 62 L.Ed. 
.539. 


4. U.S.—Vlissidis v. Anadell, C.A. 
Ill., 262 F.2d 398—MacNeil Bros. 
Co. V. Forte, C.A.Mass., 253 F.2d 
BOO—Anderson v. U. S., (i.A.Alaska, 
218 F.2d 780—Butler v. U. S., C.C. 
A,Ark., 108 P.2d 27—Mathewson v. 
First Trust Co. of St. Joseph, C.C. 
A.Mo., 100 F.2d 121, certiorari de¬ 
nied 59 S.Ct. 789, 306 U.S. 663, 83 
L.Ed. 1060. 

D.C.—Cornwell v. U, S., 146 F.2d 661, 
79 U.S.App.D.C. 398. 

Gross disregard of requirements of 
rules warrants dismissal of appeal. 
U.S.—Thys Co. v. Anglo California 
Nat. Bank. C.A.Cal., 219 F.2d 131, 
certiorari denied 76 S.Ct. 875, 349 
U.S. 946, 99 L.Ed. 1272, rehearing 
denied 76 S.Ct. 40, 360 U.S. 855, 100 
L,Ed. 760. 

5. U.S.—Collins v. Streitz, C.C.A. 
Ariz., 96 F.2d 430, certiorari denied 
59 S.Ct. 67, 305 U.S. 608, 83 L.Ed. 
387, 

5.5 U.S.—Chicago & B. I. R. Co. v. 
Southern Ry. Co., C.A.Ind., 261 F.2d 
394—Shevlln-Hixon Co. v. Smith, 
C.CA.Or., 165 F.2d 170. 

Omission of particular contention 
from speciflcatlon of errors in brief 
as authorizing court not to con¬ 
sider it see supra § 296(9). 


5.16 U.S.—Byrd V. Bates, C.A.Tex., 
220 F.2d 480. 

6. U.S.—State of Missouri ex rel. 

and to Use of De Vault v. Fidelity 
& Casualty Co. of New York, C.C. 
A.Mo., 107 F.2d 343—Roswell 

Drainage Dlst. v. Dickey, C.C.A.N. 
M., 292 F. 29—Ludwig v. Bressler, 
Neb., 253 F. 8, 165 aC.A. 28, certio¬ 
rari denied Bressler v. Ludwig, 39 
S.Ct. 182. 248 U.S. 685. 63 L.Ed. 433. 

7. U.S.—Collins v. Streitz, C.C.A. 
Ariz.. 95 F.2d 430, certiorari denied 
59 S.Ct. 67, 305 U.S. 608, 83 L.Ed. 
387. 

7.5 U.S.—Lang v. Rogney, C.A.Mlnn., 
201 F.2d 88. 

7.10 U.S.—Vlissidis v. Anadell, C. 
A.Ill.. 262 F.2d 398. 

7.16 U.S.—Twentieth Century-Fox 
Film Corp. v. Brookslde Theatre 
Corp., C.A.Mo,, 194 F.2d 846, certio¬ 
rari denied 72 S.Ct. 1036, 343 U.S. 
942, 96 L.Ed. 1348. 

7.20 U.S.—Zumwalt v. Gardner. C. 
C.A.M 0 ., 160 P.2d 298. 

7.25 U.S.—Byrd V. Bates, C.A.Tex., 
220 F.2d 480. 

7.30 U.S.—American Surety Go, of 
New York v. First Nat, Bank in 
West Union, W. Va., C.C.A.W.Va., 
141 F.2d 411, certiorari denied 64 

8.Ct. 1267, 322 U.S. 754, 88 L.Ed. 
1688. 


6.10 U.S.—Sapp V. U, 8., C.A.Fla., 
227 F.2d 280. 
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§ 296(14). — Printing, Service, and Filing not appear that the appeal is, or may be, meritori- 

A brief on appeal should be served and filed In con- OUS.^^*^ 
formity with the court rules and within the time pre¬ 
scribed therefor, or an extension of time should be ap- The late filing of a brief on appeal, however, is a 
plied for. non-jurisdictional defect in the prosecution of the 

Compliance should be had with court rules as to appeal which may not warrant dismissal of the ap- 
the printing or typewriting,^ and service,^ of briefs, peal.i^-i^ ^ Rule permitting a case to be dismissed 
Briefs should be served and filed within the time on motion for default of appellant in not filing his 
prescribed by rule of court,®-® and a failure to do brief within the prescribed time is permissive, not 
so may result in the court disregarding the brief,mandatory,!i-i® and it will not be enforced with 
or dismissing the appeal.!! Xhe appeal should be technical rigidity where it plainly appears from the 
dismissed where the time requirement as to filing record that the appeal is, or may be, meritorious 
has been completely and persistently ignored to the and its dismissal may work a manifest injustice.!!*^® 
prejudice of appellee, both by withholding appel- It is within the discretion of the court to overlook 
lanfs brief far beyond a reasonable time therefor, the default where justified by the facts and circum- 
and by depriving appellee of the minimum time stances ,!2 or where the other party was not preju- 


allowed to him by the rules for his 

8. Bole not suipanded on appeal in 
forma pauperis 

U.S.—Reed v. Pennsylvania Co., Ill 
F. 714, 49 C.C.A. 572. 

3 C.J. p 1437 note 83. 

9. XJ.S.—Russo-Chinese Bank v. Na¬ 
tional Bank of Commerce, Wash., 
187 F. 80. 109 C.C.A. 398. 

3 C.J. p 1436 note 62. 

Proof of service 

Where reviewing court ordered re¬ 
ply brief of prisoner to be filed with¬ 
out proof of service and where such 
brief was carefully considered by the 
reviewing court, prisoner was not 
prejudiced by action of prison ward¬ 
en in refusing to permit verification 
of proof of service of such brief. 
U.S.—Haines v. Castle, C.A.Ill., 226 
F.2d 591, certiorari denied 76 S.Ct. 
660, 350 U.S. 1014, 100 L.Ed. 874. 

9.5 U.S.—Fale v. Acheson, C.A.9, 241 
F.2d 707—Birmingham Fire In.s. Co. 
of Pa. V. Right, C.A.Fla., 195 F.2d 
178. 

Cross appellant must file its open¬ 
ing brief concerning those parts of 
the trial court's decision from which 
it is appealing within the same time 
as an appellant. 

U.S.—Everest & Jennings, Inc. v. E & 
J Mfg. Co., C.A.Cal., 263 F.2d 254. 

10. U.S.—Cardigan v. White, C.C.A. 
Kan., 18 F.2d 672, certiorari denied 
47 S.Ct. 770, 274 U.S. 755, 71 L.Ed. 
1334. 

11. U.S.—MacNeil Bros. Co. v. Forte, 
C.A.Mass., 263 F.2d 500~-Fale 
v. Acheson, C.A.9, 241 F.2d 707— 
Birmingham Fire Ins. Co. of Pa. 
V. Right, C.A.Fla., 195 F.2d 178— 
Missouri, K. & T. R. Co. v. Kidd, 
Ind.Terr., 146 F. 499, 77 C.C.A. 13. 

D.C.—Wegner v. Bobbitt, 263 F. 480, 
49 App.D.C. 228. 

Oenaral dilatory praotlos 

Where appellant throughout the 
course of appeals, and throughout 
course of entire litigation had been 


reply, and it does ' diced by the late 

almost invariably dilatory in meet¬ 
ing court rules with respect to time 
of filing papers, appeals would be 
dismissed for failure of appc-llant to 
file his brief. 

D.C.—Creel v. Creel. 184 F.2d 449, 87 
U.S.App.D.C. 79. 

11.5 U.S.—Birmingham Fire Ins. Co. 
of Pa. V. Right, C.A.Fla., 195 F.2d 
178. 

11.10 U.S.—Phillips V. Employers 
Mut. Liability Ins. Co. of Wis., C. 
A.Tex., 239 F.2d 79. 

11.15 U.S.—Birmingham Fire Ins. 
Co. of Pa. V. Right, C.A.Fla., 195 
F.2d 178. 

11.20 U.S.—Birmingham Fire Ins. 

Co. of Pa. V. Right, supra. 

12. U.S.—Wharton v, Shenandoah 
Pub, House, C.C.A.Va., 101 F.2d 
310, certiorari denied 60 S.Ct. 128. 
308 U.S. 595, 84 L.Ed. 498, rehear¬ 
ing denied 60 S.Ct. 259, 308 IT.S. 
637, 84 L.Ed. 529—Cramer v. l*hoe- 
nix Mut. Life Ins. Co. of Hart¬ 
ford. Conn., C.C.A.Iowa, 91 F.2d 141, 
certiorari denied 68 S.Ct. 141, 302 
U.S. 739. 82 L.Ed. 571, rehearing de¬ 
nied Cramer v. Phoenix Mut. Life 
Ins. Co., 68 S.Ct. 263, 302 U.S. 778, 
82 L.Ed. 602, and certiorari denied 
Coburn v. Phoenix Mut. Life Ins. 
Co. of Hartford. Conn., 68 S.Ct. 141, 
302 U.S. 739. 82 L.Ed. 671, rehear¬ 
ing denied Coburn v. Phoenix Mut. 
Life Ins. Co., 68 S.Ct. 263, 302 U.S. 
778, 82 L.Ed. 602, and certiorari de¬ 
nied Cramer v. Aetna Life Ins. Co., 
58 S.Ct. 141, 302 U.S. 739, 82 L.Ed. 
671, rehearing denied 68 S.Ct. 263, 
302 U.S. 778. 82 L.Ed. 602, and cer¬ 
tiorari denied Coburn v. Aetna Life 
Ins. Co., 68 S.Ct. 141, 302 U.S. 739, 
82 L.Ed. 671, rehearing denied 68 
S.Ct. 263, 302 U.S. 778, 82 L.Ed. 602 
—Hupper V. Hyde, C.C.A.Fla., 296 
F. 862. 

3 C.J. p 1439 note 7. 

Defect cured 

The failure to file brief within time 
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filing.!2-5 

limited by court rule did not require 
dismi.s.sal of appeal where brief was 
filed before any motion was made to 
dismiss the appeal. 

U.S.—American Ins, Co. v. Scheufler, 
C.C.A.Mo., 129 F.2d 143, appeals 
dismissed 62 S.Ct. 107, 314 U.S. 576, 

86 L.Ed. 466, certiorari denied 63 S. 
Ct. 257, 317 U.S. 687, 87 L.Ed. 551, 
rehearing denied 63 S.Ct. 433, 317 

U. S. 712, 87 L.Ed. 567. 

Filing nunc pro tunc 

An appeal will not be dismissed 
for failure to file copies of the brief 
as required but such filing will be 
permitted nunc pro tunc. 

U.S.—Delaware, & H. Co. v. Stankus, 
C.C.A.Pa., 63 F.2d 887. 
IkliBunderstauding of attorneys 

Motion for leave to file brief and 
appendix three and one half years 
after filing of record was granted 
whore there was a misunderstanding 
between two attorneys, one of whom 
left the office of the other, as to who 
w'as to handle appeal. 

U.S.—Avion V. Groencha Holding 
Corp., C.A.2, 232 F.2d 129. 

Excubcb held insufficient 

(1) Where there was no indication 
that appellant was financially or oth¬ 
erwise unable to procure counsel, 
election of appellant to proceed with¬ 
out counsel could not excuse him 
from compliance with rules relating 
to time of filing brief. 

D.C.—Creel v. Creel, 184 F.2d 449, 

87 U.S.App.D.C. 79. 

(2) Where alleged threats and at¬ 
tempts on life of appellant did not 
deter him from pursuing his person¬ 
al business or from working on in¬ 
vention and discoveries, those alleged 
threats and attempts did not excuse 
appellant from filing his brief as re¬ 
quired by court rules. 

D.C.—Creel v. Creel, supra. 

12.5 U.S.—Everest & Jennings, Inc. 

V. E & J Mfg. Co., C.A.Cal., 263 F. 
2d 254. 
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36 C.J.S. 

Where cross complainant, appealing on issues dif¬ 
ferent from those of the appeal on the complaint, 
•did not present the issues of his appeal in his brief 
because a determination of such issues would not be 
necessary if the decision were affirmed, he was not 
entitled to file a brief containing the omitted issues 
after reversal of the case.^^.io 

Extension of time to file, A motion or petition 
for an extension of time within which to file briefs 
is addressed to the discretion of the court of appeals 
and depends on the good faith of the petitioncr.i2.i5 
In a proper case, the time for filing a brief may be 


extended,12.20 and where counsel finds that he is 
prevented from having his brief printed or properly 
prepared for timely filing, he should apply at once 
to the court for an extension of time.i2.25 

§ 296(15). -Admissions 

Statements made in appeal briefs may constitute 
admissions binding on the parties. 

Statements made in briefs may constitute binding 
admissions, 12 and may narrow the issues,!^ as where 
counsel for appellant in his argument concedes that 
appellant stands on certain allegations in the com- 
plaint.i^-S 


8. Dismissal, Withdrawal, or Abandonment of Appeal 


§ 296(16). In General 

In a proper case, a court of appeals may dismiss an 
appeal to it, but the trial court may not do so, except 
where the appeal has not been docketed. 

After the jurisdiction of the court of appeals over 
an appeal has attached, it may in a proper case 


dismiss the appeal,15 but the trial court from which 
the appeal originated is without power to do so,i® 
except where the appeal has not been docketed.i®-® 
An appeal will be dismissed where all parties whose 
rights are affected so agree,!’ and ordinarily appel- 


likio U.S.—American Eagle Fire Ins. 
Co. V. Eagle Star Ina. Co., C.A.Cal., 
U16 F.2d 176. 

12.15 TT.S.—In re Garrett & Co., C. 

C. A.7, 134 F.2d 227. 

12.20 XnsnllLcleat number ot attor. 
ueys 

Failure of the United States for 
many years to supply ,'gufflcient attor¬ 
neys properly to conduct its litiga¬ 
tion in the court of appeals does not 
constitute ground for granting the 
United States, as appellant, an exten¬ 
sion of time to file its brief on ap¬ 
peal. 

U.S.—U. S. V. Morin, C.A.9, 221 F.2d 
800, 

Extanslou of time refused 

(1) Generally. 

D.C.—'Kissell v. Creel, 184 F.2d 690, 87 
U.S.App.D.C. 212. 

(2) Where, on account of the lack 
of filing of any statement of the evi¬ 
dence, the only grounds on which the 
appeal could be heard were purely 
technical, extension of time for filing 
brief was refused. 

D.C.—Gladman v. Stoddart, 42 App. 

D. C. 346. 

12.25 D.C.—^Doyne v. Werner, 48 App. 
D.C. 254. 

13 . TJ.S.—In re Wilkes, C.C.A.N.Y., 
65 F.2d 224—Mandelbaum v. Good¬ 
year Tire & Rubber Co., C.C.A. 
Iowa, 6 P.2d 818—^Young & Vann 
Supply Co. V. Gulf, F. & A. Ry. Co., 
C.C.A.Fla., 5 F.2d 421. 

Bffsot of ooaoawriLoa la avgamoat 
cannot be wiped out merely by as¬ 


serting that that Is not the question 
before the court. 

D.C.—Sweeney v. District of Colum¬ 
bia, 113 F.2d 25, 72 App.D.C. 30, 
129 A.L.R. 1370, certiorari denied 
District of Columbia v. Sweeney, 
60 S.Ct. 1082, 310 U.S. 631, 84 L.Ed. 
1402. 

14. U.S.—Moffat Tunnel Improve¬ 
ment Dist. V. Denver & S. L. Ry. 
Co., C.C.A.Colo., 45 F.2d 715, cer¬ 
tiorari denied Moffat Tunnel Im¬ 
provement Dist. V. Denver & S. D. 
Ry. Co., 61 S.Ct. 485, 283 U.S. 837, 
75 L.Ed. 1448. 

Coucesslous durlag oral argument 

Where counsel for appellant con¬ 
ceded during oral argument that as¬ 
signments of error did not cover 
questions of law presented in some¬ 
what analogous case concurrently de¬ 
cided, reviewing court was not called 
on to consider such matters. 

U.S.—F. W. Woolworth Co. v. U. S., 
Cust. & PatApp., 115 F.2d 348. 

14.5 U.S.—Eggers v. The Chicago, 
M., St. P. & P. R. Co., C.A.I11., 249 
F,2d 58. 

15. U.S.—Martinez v. Sancho, C.C.A. 

Puerto Rico, 108 F.2d 960. , 

OiscrotioA I 

Matter of dismissal of appeal is 
discretionary with court of appeals. | 
U.S.—Woods V. York, C.A.Tex., 171 
F.2d 904. 

16. U.S.—Mayer v. Hickey, C.C.A. 
Tex.. 67 F.2d 489. 

16.5 U.S.—Harisiades v. Shaughnes- 
sy. D.C.N.Y.. 90 F.Supp. 481, af¬ 
firmed, C.C.A., 187 F.2d 137, affirmed 
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72 S.Ct. B12, 242 U.S. B80, 96 L.Ed. 
586, rehearing denied 72 S.Ct. 767, 
343 U.S. 936, 96 L.Ed. 1344 and 
Coleman v. McGrath, 72 S.Ct. 768, 
343 U.S. 936, 96 L.Ed. 1344. 
TTnder Federal Rule 

Under Federal Rules of Civil Pro¬ 
cedure, Rule 73 (a), 28 U.S.C.A., which 
provides that “if an appeal has not 
been docketed, the parties, with the 
approval of the district court, may 
dismiss the appeal by stipulation 
filed in that court, or that court may 
dismiss the appeal upon motion and 
notice by the appellant," the dl,strict 
court has Jurisdiction to entertain a 
motion to dismiss an appeal which 
has not been docketed. 

U.S.—Harisiades v. Shaughnessy, D. 
C.N.Y., 90 F.Supp. 431. affirmed, C.C. 
A., 187 F.2d 137, affirmed 72 S.Ct. 
512, 342 U.S. 580, 96 L.Ed. 586, re¬ 
hearing denied 72 S.Ct. 767, 343 U. 
S. 936. 96 L.Ed. 1344. and Coleman 
V. McGrath, 72 S.Ct. 768, 343 U.S. 
936, 96 L.Ed. 1344. 

17. U.S.—Anderson v. Mt. Clemens 
Pottery Co., C.C.A.Mich., 162 P.2d 
200—Harms, Inc. v. WJR, The 
Goodwill Station, C.C.A.Mich., 85 
P.2d 866. 

Subject to apportionment of ooito 

Where appellee had no objection 
to dismissal of appeal provided It be 
allowed one half of cost of printing 
the transcript as part of its costa, 
appeal was dismissed on motion of 
appellants with such provision as to 
costs. 

U.S.-^In re Meshberger^ CaA^Ind., 
131F,2d 287. 
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lant will be permitted to withdraw or to dismiss 
his appeal,although not as to his coappellants.^^ 

§ 296(17). Grounds 

A motion to dismiss an appeai to a court of appeals 
must be made on some legal ground. 

A motion to dismiss an appeal to a court of ap¬ 
peals must be made on some legal ground recog¬ 
nized by statute or rules of court, or otherwise pre¬ 
sent substantial defects of such a nature as to pre¬ 
clude a fair determination of the cause on appeal, 


or else the motion will be denied.20 While an omis¬ 
sion or defect not going to the substance of an ap¬ 
peal is no ground for its dismissal,^ ^ an appeal may 
be dismissed on a proper ground,21-5 and generally 
an appeal will be dismissed where an examination 
of the briefs and the record show that it is without 

merit or substance.2i-i0 

Generally, dismissal of an appeal is proper, where 
the case is moot,22 where the appeal is manifestly 
frivolous and without merit,23 where the appeal is 


18. U.S.—U. S. V. Newbury Mfg. Co., 
C.C.A.Mass., 123 F.2d 463. 

4 C.J. p 663 note 12. 

No regucit !■ naoaisary to enable 
appellant to move to dismiss. 

U.S.—Baltimore S. S. Co. v. Phillips, 
C.C.A.N.Y., 9 F.2d 902, reversed on 
other grounds 47 S.Ct. 600, 274 U.S. 
316, 71 L.Ed. 1069. 

Costs 

An appellant dismissing or with¬ 
drawing his appeal should be charged 
with the costs. 

U.S.—Tannage Patent Co. v. Donal- 
lan, C.C.Mass., 75 P. 237, appeal dis¬ 
missed 79 F. 385, 24 C.C.A. 647. 

To parmlt amandmant of complaint 

(1) If district court had power to 
allow an amendment to complaints 
except for the fact that plaintiff’s 
appeals from Judgments of dismissal 
were pending, plaintiff could move 
in court of appeals to dismiss ap¬ 
peals and thereby restore district 
court’s jurisdiction or, in alternative, 
court of appeals might on request 
from district court remand cases, 
which would amount to a dismissal 
of appeals. 

U.S.—U. S. V. Newbury Mfg. Co., C. 
C.A.Mass., 123 F.2d 453. 

(2) Appellant may not obtain a 
dismissal of an appeal from a judg¬ 
ment dismissing the complaint in or¬ 
der to amend the complaint, where 
he does not seek to amend defective 
allegations of jurisdiction. 

U.S.—222 East Chestnut St. Corp. v. 
Lakefront Realty Corp., C.A.Ill., 
256 F.2d 513, certiorari denied 79 
S.Ct. 232, 368 U.S. 907, 3 L.Ed.2d 
228. 

19 . U.S.—In re Vollapd, C.C.A.Ill., 
83 F.2d 680. 

90. U.S.—George v. Protective Life 
Ins. Co., C.C.A.Tenn., 113 F.2d 1021 
—De La Torre v. National City 
Bank of New York, C.C.A.Puerto 
Rico, 110 F.2d 381. 

Jurlsdiotioa to ooaisidor appoal 
Appeals should be dismissed only 
when the appellate court has no ju¬ 
risdiction to review any aspect of 
the action taken below, and when the 
order below is reexamined, even to the 
limited extent of determining wheth¬ 
er discretion of district court has 


been abused, appellate court exer¬ 
cises its appellate jurisdiction, and 
affirmance or reversal is required. 
U.S.—Federal Land Bank of Spring- 
field V. Hansen, C.C.A.N.Y.. 118 F. 
2 d 82. 

Error not shown 

Ordinarily an appeal will not be 
dismissed on the ground that error is 
not shown, but the court of appeals 
will consider the appeal on the mer¬ 
its. 

U.S.—Felker v. Southern Trust Co., 
C.C.A.Ark., 264 F. 798, certiorari 
denied 41 S.Ct. 8, 254 U.S. 633, 65 L. 
Ed. 449. 

▲llowaaoe of appsal not shown 

Court of appeals cannot dismiss ap¬ 
peal or affirm judgment, where allow¬ 
ance of appeal is not shown, but can 
only strike cause from docket. 

U.S.—National Veneer Co. v. Langley, 
C.C.A.N.C., 29 P.2d 403. 

Improper entitling 

Fact that proceeding in district 
court for an order to compel return 
to petitioner of documents Illegally 
seized from petitioner under a com¬ 
missioner's warrant is entitled the 
same as the proceeding before the 
commissioner for petitioner’s deten¬ 
tion does not require the dlsmis.sal 
of petitioner’s appeal from order re¬ 
fusing to compel return of the docu¬ 
ments since character of proceeding 
is determined by the relief sought, 
and not by its title. 

U.S.—Freeman v. U. S., C.C.A.Wash., 
160 F.2d 69. 

Dismissal refused 
Although appellant had secured a 
corrected certificate of registration 
correcting the publication date of his 
copyright, appellee was not entitled 
to dismissal of appeal from summary 
judgment declaring copyright unen¬ 
forceable. 

U.S.—Advisers, Inc. v. Wiesen-Hart, 
Inc., C.A.Ohlo, 238 F.2d 706, certio¬ 
rari denied 77 S.Ct. 861, 353 U.S. 
949. 1 L.Ed.2d 858. 

21 . U.S.—E. I. Du Pont de Nemours 
& Co. V. Smith, Va., 249 F. 403, 161 
C.C.A. 377. 

Allsgsd errors la ths proossdlags 
below generally afford no ground for 
dismissal of the appeal, but if prop- 
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erly presented will be considered by 
the appellate court at the hearing on 
the merits. 

U.S.—Operators’ Oil Co. v. Barbre, C. 
C.A.Okl., 64 P.2d 857. 

Bradley v. Eocles, N.Y., 120 F. 
945, 61 C.C.A. 669. 

21.5 D.C.—Clawans v. White, 112 F. 
2d 189, 71 App.D.C. 362, certiorari 
denied 61 S.Ct. 16, 311 U.S. 646, 85 
L.Ed. 412—Taylor v. Wharton, 43 
App.D.C. 104, certiorari denied 3.5 
S.Ct. 793, 238 U.S. 631, 59 L.Ed. 
1498. 

Appellee not suable 

Where court had allowed appellant 
several extensions of time to file ob¬ 
jections to motion by appellee to dis¬ 
miss appeal on ground that statute 
deprived appellee of capacity to be 
sued, and time for filing such objec¬ 
tions had expired but objections had 
not been filed, the appeal was dis¬ 
missed. 

D.C.—First Nat. S. S. Co. v. U. S. 
Shipping Board Merchant Fleet 
Corp., 135 F.2d 469, 77 U.S.App.D.C. 
124. 

Disposal of oanss on application for 
writ of mandamus 

Where appellant applied for issu¬ 
ance of writ of mandamus in addi¬ 
tion to filing an appeal, both of which 
sought the same relief, and the cause 
was disposed of by determining the 
application for the writ, the appeal 
would not be considered, but would 
be dismissed. 

U.S.—Atlantic Coast Line R. Co. v. 
Davis, C.A.Fla., 185 F.2d 766. 

21.10 U.S.—Lewis v. Carver, C.A. 
Tex., 223 F.2d 867, certiorari denied 
76 S.Ct. 135, 360 U.S. 883, 100 L.Ed. 
778, rehearing denied 76 S.Ct. 211, 
860 U.S. 926, 100 L.Ed. 810. 

D.C.—Boomhower, Inc. v. American 
Auto. Ins. Co., 220 F.2d 488, 95 U.S. 
App.D.C. 124, certiorari denied 76 S. 
Ct. 67, 350 U.S. 833, 100 L.Ed. 743. 

22. See infra 5 296(18). 

23. U.S.—John v. Gibson, C.A.Cal., 
270 F.2d 36—Jimenez v. Barber, C. 
A.9, 252 F.2d 550—Waddell v. Chi¬ 
cago Land Clearance Commission, 
C.A.I11.. 206 F.2d 748-<Jolllns v. 
Wayland, C.e.AJlrls„ 139 F.2d 677, 
certiorari denied 64 S.Ct, 1151« 822 
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clearly without merit and was taken for delay can be readily ascertained by an examination of 
only,23.6 where the appeal was not taken in good the record,24 as where the appeal is taken from a 
faith,23.io or where there is a want of jurisdiction nonappealable judgment, order, or decree, or a final 
in the appellate court, and the defect is patent, or judgment is lacking,24.5 or where, in a case in which 


U.S. 744, 88 L.Ed. 1B76—Dakin v. 
U. S., C.C.A.Va., 105 F.2d 160— 
Sancho v. Acevedo, C.C.A.Puerto 
Rico, 93 P.2d 331, certiorari denied 
58 S.Ct. 829, 303 U.S. 662, 82 L.Ed. 
1120, rehearing denied 68 S.Ct. 
1036, 304 U.S. 588, 82 L.Ed. 1549— 
Robertson v. Wilkinson, C.C.A.Tex., 
10 F.2d 311. 

D.C.—McMillan v. Taylor, 160 F.2d 
217, 81 U.S.App.D.C. 249. 

Shown on record 

This ground of dismissal will not 
be considered in any event unless it 
is perfectly manifest from the rec¬ 
ord that such was the purpose of the 
appeal. 

U.S.—Texas Co. v. Roos, C.C.A.Tex., 
93 F.2d 380—U. S. v. Hayes, C.C.A. 
Okl., 20 F.2d 873, certiorari denied 
Riverside Oil & Refining Co. v. 
Cimarron River Oil Co., 48 S.Ct. 
115, 275 U.S. 652, 72 L.Ed. 421 and 
U. S. V. Cimarron River Oil Co., 48 
S.Ct. lie, 275 U.S. 555, 72 L.Ed. 423, 
and U. S. v. Hayes, 48 S.Ct. 116, 
275 U.S. 555, 72 L.Ed. 423. 

Appeal held not frivolous 
Where judgment of dismissal of 
complaint by district court on re¬ 
mand from the court of appeals was 
based on a misapprehension of the 
purpose and effect of the remand and 
the court of appeals did not Intend 
to preclude the claimant from pro¬ 
ceeding on some new theory based 
on new facts, appeal from the Judg¬ 
ment of dismissal in order to secure 
a correction of the judgment was not 
dismlssable as frivolous. 

U.S.—Mayer v. Chase Nat. Bank of 
City of New York, C.A.N.Y., 242 F. 
2d 148. 

Appeal held frivoloiu 

Appeal was held frivolous where 
principle which required conclusion 
that appeal was without merit be¬ 
cause of failure of complaint to 
state a claim on which relief could 
be granted was of long standing and 
beyond reasonable question. 

U.S.—John v. Gibson, C.A.Cal., 270 
F.2d 36. 

23.5 U.S.—Securities and Exchange 
Commission v. Vacuum Can Co., C. 
C.A.Ill., 167 P.2d 530, certiorari de¬ 
nied 67 S.Ct. 770, 330 U.S. 820, 91 
L.Ed. 1271. 

23.10 D.C.—^McMillan v. Taylor, 160 
P.2d 217, 81 U.S.APP.D.C. 249. 

24. U.S.—Peterson v. Brotherhood 
of Locomotive Firemen and En- 
ginemen, C.A.Ind., 268 F.2d 567— 
St. Luke's Hospital v. Melin, C.A. 
Minn., 172 F.2d 532—In re Balfour 
Manor Apartments Co., C.C.A.Mich.. 
128 F.2d 75—Martinez v. Sancho, 
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C.C.A.Puerto Rico. 108 F.2d 960— 
Pueblo De Taos v. Archuleta, C.C. 
A.N.M.. 64 F.2d 807. 

4 C.J. p 580 note 28. p 581 note 38. 
Amount In oontroversy 

Where plaintiff saved question of 
whether items aggregating one thou¬ 
sand seven hundred dollars were 
properly stricken from bill by dis¬ 
trict court, fact that residue of claim 
amounted to only one thousand nine 
hundred dollars does not require dis¬ 
missal by circuit court on ground 
that requisite amount is not in con¬ 
troversy. 

U.S.—Crawford County Trust & Sav¬ 
ings Bank v. Crawford County, 
Iowa, C.C.A.Iowa, 63 F.2d 342. 
Former statute construed 

(1) Under former Judicial Code, 
the court of appeals could not dis¬ 
miss an appeal improperly before It 
which should have been taken di¬ 
rectly to the Supreme Court of the 
United States, but was required to 
transfer it to the Supreme Court. 
U.S.—Estate of V/. T. Waggoner v. 

Wichita County, Tex.. 47 S.Ct. 271, 
273 U.S. 113, 71 L.Ed. 566. 

R. H. Hassler, Inc., v. Shaw, C. 
C.A.S.C., 3 P.2d 605—Reading Steel 
Casting Co. v. U. S.. C.C.A.Pa., 293 
F. 386, transferred, see 45 S.Ct. 
469, 268 U.S. 186, 69 L.Ed. 907—Mc¬ 
Lean Oil Co. V. Ashworth Heirs, C. 
C.A.Tex., 289 F. 73—Bianchi v. 
Morales, C.C.A.Puerto Rico, 288 F. 
194. 

(2) This statute was held inappli¬ 
cable to any case in which the ap¬ 
peal to the court of appeals was tak¬ 
en after the period for appeals to 
the Supreme Court had expired. 
U.S.—U. S. & Cuban Allied Works 

Engineering Corporation v. Lloyds, 
N.Y., 44 S.Ct. 614, 265 U.S. 454, 68 
L.Ed. 1103—McMillan Contracting 
Co. V. Abernathy, Mo., 44 S.Ct. 200, 
263 U.S. 438, 68 L.Ed. 378. 

24.5 U.S.—Winn v. Simmons, C.A. 
Ga., 254 P.2d 819—Thompson v. U. 
S., C.A.W.Va., 250 F.2d 43—Lock- 
wood V. Hercules Powder Co., C.A. 
Mo., 172 F.2d 775—St. Luke’s Hos¬ 
pital V. Melin, C-A.MInn., 172 P.2d 
532—^U. S. V. Braunstein, C.C.A.N. 
Y., 168 P.2d 749—Hunter v. Feder¬ 
al Life Ins. Co., C.C.A.Ark., 103 P. 
2d 192—Lleberman v. Bancroft, C. 
C.A.Pa., 69 F,2d 202. 

D.C.—Southland Industries v. Feder¬ 
al Communications Commission, 99 
P.2d 117, 69 App.D.C. 82. 

From part of multiple olalms 

(1) Where order of federal district 
court dismissing one of two causes 
of action was affirmed and it was 
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subsequently contended that order 
was not appealable because district 
judge did not make an express de¬ 
termination that there was no just 
reason for delay, as required by Fed¬ 
eral Rules of Civil Procedure, Rule- 
54 (b), 28 U.S.C.A., court of appeals 
would allow district judge ten days 
In which to make such an express 
determination which would be treat¬ 
ed as made nunc pro tunc, otherwise 
appeal would be dismissed. 

U.S.—Kaufman & Ruderman v. Cohn 

& Rosenberger, C.A.N.Y., 177 P.2d 

849. 

(2) Where appellate court was re¬ 
quired to dismiss an appeal because 
it was not from a flnal Judgment and 
district court made no determination 
that there was no just reason for 
delay or any direction for entry of 
judgment as provided in the Federal 
Rule, appellate court would not en¬ 
ter an Interim order directing dis¬ 
trict court to make a determination 
of the two conditions precedent In 
the Rule to perfection of an appeal 
thereunder, since the Rule itself de¬ 
fines the powers of the district court 
and orderly procedure requires the 
appellate court to leave to the dis¬ 
cretion of the district court, Its fur¬ 
ther action in the premises. 

U.S.—Winsor v. Daumit, C.A.Ill., 179 

P.2d 476. 

From verdict of Jury 

An appeal taken from verdict of 
jury before judgment had been en¬ 
tered thereon was premature and 
would be dismissed. 

D.C.—Martin v. Staples, 164 F.2d 106, 

82 U.S.APP.D.C. 370. 

Order held not Interloontory 

Petitioner’s appeal from order re¬ 
fusing to compel return to petition¬ 
er of documents illegally seized un¬ 
der a commissioner's warrant will 
not be dismissed on ground that the 
order is interlocutory because sought 
after complaint was flled with com¬ 
missioner and holding of petitioner 
on complaint for grand jury Investi¬ 
gation thereafter. 

U.S.—Freeman v. U. S., C.C.A.Wash., 

160 F.2d 69. 

Appeal held justloiahla 

Appeal from order of district court 
granting certificate of Innocence to 
claimant for purpose of suit against 
United States for erroneous convic¬ 
tion and Imprisonment, was justicia¬ 
ble, notwithstanding fact that court 
of claims, subsequent to issuance of 
such order granted judgment for 
claimant on evidence of such certifi¬ 
cate, In view of statute providing 
that court of claima may grant Unit- 
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an appeal could not be had as a matter of right, 
the lower court granted a rehearing before appel¬ 
lant applied to the court of appeals for leave to 

appeal.24.10 

Dismissal of an appeal is also proper for an 
unexcused failure to prosecute or file the appeal 
within the time prescribed by statute or rule of 
court, 25 or for want of prosecution, laches, lack of 
diligence, or an unexcused or unreasonable delay in, 
prosecution of the appeal,25-5 although where juris¬ 
diction of the appeal has attached, whether a court 
of appeals will allow a dilatory appellant to proceed 
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is within its discretion.25.i0 Jt is also proper to dis¬ 
miss an appeal where appellant has no right of ap- 
peal,25.i5 as where he was not properly made a 
party in the court below,25.20 or does not have an 
appealable intcrest,25-26 as where appellant was not 
aggrieved by the order appealed from,25.30 or where 
it appears that appellant has lost or disposed of his 
interest.26 

Also dismissal may be warranted by failure to 
perfect the appeal in the required manner, as by 
failure to take the necessary steps to perfect the 
appeal, 27 failure to comply with the court rules with 


ed States new trial or stay of judg¬ 
ment within two years after final 
disposition of suit, in case of fraud, 
wrong, or injustice. 

U.S.—^U. S. V. Brunner, C.A.Ky., 200 
P.2d 276. 

Judgment taken by unsucoeesfnl par. 
ty without notice 

Where condemnee, the successful 
party in condemnation proceeding, 
did not present judgment to the trial 
judge, and the condemnor, desiring 
to appeal from a portion of the trial 
judge's decision, presented the judg¬ 
ment. and the judgment followed the 
conclusions announced in the judge’s 
opinion and was appropriate, appeal 
by condemnor would not be dis¬ 
missed because condemnor had pre¬ 
sented the judgment without notice 
to the condemnee. 

U.S.—U. S. V. 111,000 Acres of Land 
in Polk and Highlands Counties, 
Fla., C.C.A.Fla.. 155 F.2d 683. 

Technicality 

Motion to dismiss appeal on ground 
of lack of jurisdiction, because ap¬ 
peal was taken from denial of mo¬ 
tion for new trial and not from 
judgments, would be denied because 
founded on pure technicality. 

U.S.—Creedon v. Loring, C.A.N.H., 
249 F.2d 714. 

24.10 U.S.—In re Balfour Manor 
Apartments Co., C.C.A.Mich., 123 F. 
2d 76. 

25. U.S.—Barnes v. American Broad¬ 
casting Co., C.A.I11.. 259 P.2d 868-— 
Hook V. Hook & Ackerman, Inc., C. 
A.Pa., 233 P.2d 180, certiorari de¬ 
nied 77 S.Ct. 360,' 362 U.S. 960, 1 
L.Ed.2d 325—Piganelli v. Heichard. 
C.C.A.Ky., 123 F.2d 957—In re Pru¬ 
dence-Bonds Corporation, C.C.A.N. 
Y., Ill P.2d 37, reversed on other 
grounds Keconstruction Finance 
Corporation v. Prudence Securities 
Advisory Group, 61 S.Ct. 831, 311 
U.S. 679, 85 L.Ed. 364, followed in 
Manufacturers Trust Co. v. Pru¬ 
dence Securities Advisory Group, 
61 S.Ct. 446. 312 U.S. 649. 85 L.Ed. 
1101, Endelman v. Prudence-Bonds 
Corporation, 61 S.Ct. 446, 312 U.S. 
649, 86 L.Ed. 1101. Kelby v. Pru¬ 


dence Securities Advisory Group, 61 
S.Ct. 446, 312 U.S. 649, 85 L.Ed. 
1101, Prudence Realization Corpo¬ 
ration V. Prudence-Bonds Corpora¬ 
tion, 61 S.Ct. 446, 312 U.S. 649, 85 
L.Ed. 1101, and Davison v. Pru¬ 
dence Securities Advisory Group, 
61 S.Ct. 446, 312 U.S. 649, 85 L.Ed. 
1101—Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 109 F.2d 
743, reversed on other grounds 61 
S.Ct. 953, 313 U.S. 270, 85 L.Ed. 
1324, rehearing denied 62 S.Ct. 61, 
314 U.S. 706, 86 L.Ed. 664, conform¬ 
ed to, C.C.A., 125 P.2d 623—Cald¬ 
well V. Standard Accident Ins. Co., 
C.C.A.Tenn., 98 F.2d 364, certiorari 
denied 69 S.Ct. 106, 305 U.S. 640, 
83 L.Ed. 412. 

D.C.—Bradley v. Pace, 183 F.2d 806, 
87 U.S.APP.D.C. 11. 

4 C.J. p 582 note 47. 

Appeals held filed In time 

U.S.—Fleming v. Ginsberg, C.C.A. 
Tex., 163 F.2d 965. 

25.5 U.S.—MacNell Bros. Co. v. 
Forte, C.A.Mass., 253 F.2d 500— 
Davis v. Smith, C.A.Pa,, 253 F,2d 
286—Lewis v. Carver, C.A.Tex., 223 
F.2d 867. certiorari denied 76 S.Ct. 
136, 350 U.S. 883, 100 L.Ed. 778, 
rehearing denied 76 S.Ct. 211, 350 

U. S. 926, 100 L.Ed. 810—Snap-On 
Drawer Co. v. Snap-On Tools Corp., 
C.A.Ohio, 216 F.2d 439—Morrison 

V. Heller, C.A.N.J., 183 F.2d 38— 
Markham v. Kallimanis, C.C.A.Cal., 
151 F.2d 146, certiorari denied 66 
S.Ct. 806, 327 U.S. 788, 90 L.Ed. 
1014—First Nat. Bank of Wads¬ 
worth, Ohio, V. Detwiler, C.C.A. 
Ohio, 131 F.2d 184. 

D.C.—Griffin v. Griffin, 176 F.2d 68, 
85 U.S.APP.D.C. 427. 

Abandonment 

Where appeal record had been cer¬ 
tified and transmitted to appellate 
court, and appeal had been docketed, 
and thereafter appellants filed paper 
indicating that they did not intend 
or desire to prosecute appeal, appeal 
would be dismissed for want of pros¬ 
ecution. 

U.S.—^Parker v. Lester, C.A.Cal., 191 
F.2d 1020. 
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25.10 U.S.—Lewis v. Carver, C.A. 
Tex., 223 P.2d 867, certiorari de¬ 
nied 76 S.Ct. 135, 350 U.S. 883, 100 
L.Ed. 778, rehearing denied 76 S. 
Ct. 211, 350 U.S, 926, 100 L.Ed. 810 
—Glenn v. American Surety Co., C. 
C.A.Ky., 160 F.2d 977. 

25.15 U.S.—Gutting v. Bullerdick, C. 
A.. 188 F.2d 837, 13 Alaska 269. 

25.20 U.S.—Cutting v. Bullerdick, 

supra. 

Dismissal of appeal for jurisdictional 
defect as to parties see supra § 292 
(24). 

25.25 U.S.—In re Michlgan-Ohio 
Bldg. Corporation, C.C.A.Ill., 117 F. 
2d 191. 

25.30 D.C.—Spriggs v. Stone, 174 F. 
2d 671, 86 U.S.APP.D.C. 95. 

26. U.S.—United Porto Rican Sugar 
Co. V. Saldana, C.C.A.Puerto Rico, 
80 F.2d 13. 

That corporate party was super¬ 
seded or its stock acquired by an¬ 
other corporation without formal 
substitution as party does not neces¬ 
sitate dismis.sal of appeal. 

U.S.—Continental Oil Co. v. Osage 
Oil & Refining Co., C.C.A.OkL, 57 
P.2d 627, certiorari denied 63 S.Ct. 
17, 287 U.S. 616, 77 L.Ed. 535—Wil¬ 
liamson V. Missouri-Kansas Pipe 
Line Co., C.C.A.Ill., 66 F.2d 603. 

27. U.S.—Petition of Panama Trans¬ 
port Co., C.A.N.Y., 195 P.2d 104— 
Markham v. Kallimanis, C.C.A.Cal., 
151 F.2d 146, certiorari denied 66 
S.Ct. 806, 327 U.S. 788, 90 L.Ed. 
1014—McBee v. Palmer, C.C.A. 
Wash.. 73 F.2d 342. 

D.C.—Boomhower, Inc. v. American 
Auto. Ins. Co., 220 F.2d 488, 95 U. 
S.App.D.C. 124, certiorari denied 76 
S.Ct. 67, 350 U.S. 833, 100 L.Ed. 743. 
Dismissal of appeal for: 

Defects or omissions in record on 
appeal see supra § 295(15). 
Failure to file: 

Brief see supra § 296(5). 

Record within proper time see 
supra § 295(14). 

Statement of points on appeal or 
assignment of errors see infra 
8 296(2). 
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36 C.J.S. 

respect to docketing,27.5 or failure to file the desig¬ 
nation of the record to be printed within the pre¬ 
scribed time or to distinctly and accurately refer in 
the designation of record to be printed to the pages 
of the original certified record.27.i0 Dismissal is 
also proper where there is a failure to present a 
reviewable question for determination by the court 
of appeals,27.15 or where the questions to be con¬ 
sidered have not been properly presented.27.20 The 
appeal, however, will not ordinarily be dismissed 
where the error in the proceedings for review or the 
failure of appellant to follow the court rules gov¬ 
erning procedure on appeal is nonprcjudicial.28 If, 
pending an appeal, an event occurs which makes a 
determination of it unnecessary or renders it clearly 
impossible for the appellate court to grant effectual 


relief, the appeal will be dismissed.22 

A motion by appellant to dismiss an appeal, al¬ 
though resisted by appellee, will be granted where 
the ends of justice are best served by dismissing 
the appeal and permitting the trial court to hear and 
determine the case on the merits.22.5 The institu¬ 
tion of a subsequent action is no ground for dis¬ 
missing an appeal in the prior action.29*i® 

• 

§ 296(18). -Want of Actual Controversy 

As a general rule an appeal will be dismissed where 
the questions involved on the appeal are moot. 

As a general rule, an appeal may be dismissed 
where no actual controversy exists between the par¬ 
ties at the time of the hearing, and only a moot 
question exists for determination, 29-40 and hence. 


27.6 U.S.—Pifiranelll v. Rcichard, C. 

C.A.Ky., 123 F.2d 957. 

Dismissal of appeal for failure to 
docket appeal within prescribed 
time see supra § 293(28). 

27.10 U.S.—Beecher v. Smithson, C. 
A.9. 205 F.2d 113. 

27.15 U.S.—Bowles v. Wing'fleld, C. 
C.A.Ky., 147 F.2d 682—Massachu¬ 
setts Bonding & Insurance Co. v. 
Preferred Automobile Ins. Co., C.C. 
A.Mich., 110 F.2d 764. 

27.20 D.C.—Hamilton v. Pepsi Cola 
Bottling Co. of Washington, D. C., 
262 F.2d 637, 102 U.S.App.D.C. 256. 
certiorari denied 78 S.Ct. 1000, 366 
U.S. 961, 2 L,.Ed.2d 1068. 

28. U.S.—Dawson v. McWilliams, C. 
C.A.Tex., 146 F.2d 38—Kceley v. 
Mutual Life Ins. Co. of New York, 
C.C.A.Ill., 113 F.2d 633—Wheeler v. 
Taft, C.C.A.La., 261 F. 978, certio¬ 
rari denied 40 S.Ct. 584, 253 U.S. 
490, 64 L.Ed. 1028—Sola v. Cintron 
& Aboy, Puerto Rico, 237 F. 61, 160 
C.C.A. 263—Toyo Risen Kaisha v. 
Hartman, Cal., 253 F. 422. 165 C.C. 
A. 164—Jumeau v. Brooks, Fla,, 
109 F. 353, 48 C.C.A. 397. 

4 C.J. p 573 note 43. 

29. Sec infra § 296(18). 

29.5 U.S.—Hershel California Fruit 
Products Co. V. Hunt Foods, C.A. 
Cal., 221 P.2d 797. 

29.10 U.S.—^U. S. V. A. H. Fischer 
Lumber Co., C.C.A.S.C., 162 P.2d 
872. 

29.40 U.S.—^Eastern Airlines v. Civ¬ 
il Aeronautics Bd., App.D.C., 71 S. 
Ct. 613, 341 U.S. 901, 95 L.Ed. 1341. 

Fink V. Continental Foundry & 
Mach. Co., C.A.Ind., 240 F.2d 369, 
certiorari denied 77 S.Ct. 1401, 354 
U.S. 938, 1 L.Ed.2d 1538—Garden 
Homes, Inc. v. Mason, C.A.N.H., 238 
P.2d 654—^De Korwin v. First Nat. 
Bank of Chicago, C.A.I11.. 235 F.2d 
166—Boggess v. Berry Corp., C.A., 
233 F.2d 889, 16 Alaska 256^—Sar¬ 


gent V. California Toll Bridge Au¬ 
thority, C.A.Cal., 215 F.2d 303— 
Benz V. Compania Naviera Hidalgo, 
S. A., C.A.Or., 206 F.2d 944, certio¬ 
rari denied 74 S.Ct. 136. 346 U.S. 
885, 98 L.Ed. 389—A. B. Dick Co. v. 
Marr, C.A.N.Y., 197 F.2d 498, certio¬ 
rari denied 73 S.Ct. 169, 344 U.S. 
878, 97 L.Ed. 680, rehearing denied 
73 S.Ct. 282, 344 U.S. 906, 97 L.Ed. 
699—Childs V. Ball Bros. Trucking 
Co., C.A.Tex., 193 F.2d 134—Woods 
V. Malcolm-Dallyn Co., C.A.Iowa, 
177 F.2d 414—Swanson v. U. S., 
C.A.Neb., 171 F.2d 718—Howard v. 
Wilbur, C.C.A.Ky., 166 F.2d 884— 
U. S. ex rel. Eisler v. District Di¬ 
rector of Immigration and Natural¬ 
ization of Port of N. Y., C.C.A.N.Y., 
162 F.2d 408—Okin v. Securities & 
Exchange Commission, C.C.A.N.Y., 
161 P.2d 978—Michael v. Cockerell, 
C.C.A.Va., 161 F.2d 163—Davis v. 
Associated indem. Corp., C.C.A.Pa., 
150 P.2d 1005—Markham v. Gor- 
der, C.C.A.S.D.. 150 F.2d 894—Chi¬ 
cago Great Western Ry. Co. v. 
Beecher, C.C.A.Minn., 150 F.2d 394, 
certiorari denied 66 S.Ct. 339, 326 

U. S. 781, 90 L.Ed. 473—In re J. P. 
Llnahan, Inc., C.C.A.N.Y., 138 F.2d 
650—Dempsey v. Guaranty Trust 
Co. of New York, C.C.A.I11., 131 F. 
2d 103, certiorari denied 63 S.Ct. 
761, two cases, 318 U.S. 769, 87 L. 
Ed. 1139—Gelpi v. Tugwell, C.C.A. 
Puerto Rico, 123 F.2d 377—Inter¬ 
national Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Help¬ 
ers of America, Local Union No. 
523, of Tulsa, Okl. v. Keystone 
Freight Lines, C.C.A.Okl., 123 F.2d 
326—Southard & Co. v. Salinger, 
C.C.A.Ill.. 117 F.2d 194—The Johi 
Cadwaladcr, C.C.A.Pa., 99 F.2d 678 
—Cramer v. Phoenix Mut. Life Ins 
Co. of Hartford, Conn., C.C.A.Iowa, 
91 F.2d 141—San Joaquin County 

V. Harris, C.C.A.Cal., 88 F.2d 641— 
Selected Products Corporation v. 
Humphreys, C.C.A.I11., 86 F.2d 821 
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—Judith B. Nleva & Co.. S. C. v. 
Domenech, C.C.A.Puerto Rico, 83 
F.2d 981—Burton v. Carey, C.C.A. 
Or., 82 F.2d 657—Missouri Public 
Service Co, v. City of Trenton, Mo., 
C.C.A.Mo., 80 P.2d 620—Western 
Electric Co. v. Cinema Supplies. C. 
C.A.Minn., 80 P.2d 111—California 
Canning Peach Growers v. Myers, 
C.C.A.Cal., 78 F.2d 194—Bender v. 
Donoghue, C.C.A.Tex., 70 P.2d 723— 
Harrison Beverage Co. v. Wood¬ 
cock, C.C.A.N.J., 67 P.2d 441— 

Wynne v. Harrison Beverage Co., 
C.C.A.N.J., 59 F.2d 734—Wynne v. 
Union City Brewing Co., C.C.A.N.J., 
59 F.2d 733—Rahayel v. McCamp- 
bell, C.O.A.N.Y., 55 F.2d 221— 

Wynne v. Pancheri, C.C.A.Pa., 64 F. 
2d 73—F. Burkart Mfg. Co. v. Case, 
C.C.A.Ark., 39 F.2d 6—Wingert v. 
Kieffer, C.C.A.Md., 29 F.2d 69—City 
of Boulder v. Lewis, C.C.A., 21 P.2d 
910—O’Brien v. Fackenthal, C.C.A. 
Ohio, 284 F. 860—First Nat. Bank v. 
Crissinger, C.C.A.Md., 279 F. 818— 
Dakota Coal Co. v. Fraser, C.C.A. 
N.D., 267 F. 130—City of Paducah 
V. Paducah Water Co., Ky., 268 F. 
20, 169 C.C.A. 158—Pease v. Rath- 
bun-Jones Engineering Co., Tex., 
228 F. 273, 142 C.C.A. 566, affirmed 
37 S.Ct. 283, 243 U.S. 273, 61 L.Ed. 
716. 

D.C.—Tourlanes Pub. Co. v. Summer- 
field. 231 F.2d 773, 98 U.S.App.D.C. 
20, certiorari denied 77 S.Ct. 146, 
362 U.S. 912, 1 L.Bd.2d 117—Inter¬ 
national Union, United Mine Work¬ 
ers of America v. U. S., 177 F.2d 29, 
85 U.S.App.D.C. 149, certiorari de¬ 
nied 70 S.Ct. 140, two cases, 338 U. 
S. 871, 94 L.Ed. 535—Spreckels 
Sugar Co. v. Wickard, 131 F.2d 12, 
75 U.S.App.D.C. 44—International 
Bank v. Securities Corporation of 
District of Columbia, 32 F.2d 968, 
69 App.D.C. 72—Chesapeake West¬ 
ern Ry. V. Jardine. 8 F.2d 794, 56 
App.D.C. 33, certiorari denied Town 
of Bridgewater, Va., v. Jardine, 46 



§ 296(18) FEDERAL COURTS 86 C. J. S. 

if, pending an appeal, an event occurs which makes 1 clearly impossible for the court of appeals to grant 
a determination of it unnecessary or renders it ) effectual relief, the appeal will be dismissed.2®*^^ 


S.ct. 362, 270 U.S. 663, 70 L.Ed. 
782—Shaw v. Lana, 47 App.D.O. 170, 
appeal dismissed Shaw v. Payne, 
41 S.ct. 60, 254 U.S. 609, 65 L.Ed. 
436. 

4 C.J. p 576 note 80, p 578 note 96. 
]boss of jarisdietiosi 
When, during: pendency of an ap¬ 
peal before court of appeals, case be¬ 
comes moot so ti^at there is no long¬ 
er any case or cc:»troversy before the 
court, there is a loss of jurisdiction. 
U.S. —Cover v. Schwartz, C.C.A.N.T., 
133 F.2d 541, certiorari denied 63 
S.ct. 1168, 319 U.S. 748. 87 L.Ed. 
1703, rehearing denied 63 S.Ct. 1325, 
319 U.S. 786, 87 L.Ed. 1728. 
QuestloAfl held moot 

(1) Generally. 

U.S.—^Walalua Agr. Co. v. Maneia, C. 
A.Hawali, 178 F.2d 603, certiorari 
denied 70 S.Ct. 622, 339 U.S. 920, 
94 L.Ed. 1344. 

(2) Where plaintiff recovered on 
first of two alleged causes of actions, 
question whether dismissal of sec¬ 
ond cause of action was error was 
academic. 

U.S.—Thunberg v. Panama R. Co., C. 
C.A.N.T., 139 F.2d 667. 

(3) Where, pending appeal from 
decree enjoining rent commission 
from interfering with proceedings in¬ 
stituted by landlord In municipal 
court, the life of the commission ex¬ 
pired, the commission was without 
power to prosecute or defend appeal, 
and only moot case was presented. 
D.C.—Whaley v. Norment, 6 F.2d 716, 

56 App.D.C. 18. 

(4) Question with respect to va¬ 
lidity of sale under deed of trust be¬ 
came moot, where purchaser because 
of delay rescinded sale without ob¬ 
jection. 

D.C.—McKinley Memorial Baptist 
Church V. The American Work¬ 
men. 59 P.2d 303, 61 App.D.C. 179. 
39.41 U.S.—N. L. R. B. v. O. E. 

Szekely & Associates, Inc., C.A.6, 
259 F.2d 652—Leader Clothing Co. 
V. Fidelity & Cas. Co. of N. T., C. 
A.Kan., 227 F.2d 674—Benz v. Com- 
pania Naviera Hidalgo, S. A., C.A. 
Or., 206 F.2d 944, certiorari denied 
74 S.ct. 135, 346 U.S. 886, 98 L.Ed. 
389—Sobel v. Whittier Corp., C.A. 
Mich., 196 F.2d 361—Minneapolis & 
St, L. Ry. Co. V. Pacific Gamble 
Robinson Co., C.A.Minn., 181 F.2d 
812—Howard v. Wilbur, C.C.A.Ky,, 
166 F.2d 884—Chicago Great West¬ 
ern Ry. Co. v. Beecher. C.C.A.Minn., 
150 F.2d 894, certiorari denied 66 
S.ct. 339, 326 U.S. 781, 90 L.Ed. 473 
—Rivers v. Miller, C.C.A.Ga., 112 
P.2d 439—Connecticut General Life 
Ins. Co. V. Pierce, C.C.A.Pa., 110 P. 
2d 27—Johnson-Kennedy Radio 

Corporation v. Chicago Bears Foot- 


ball Club, C.C.A.Ill., 97 P.2d 223— 
Selected Products Corporation v. 
Humphreys, C.C.A.I11., 86 F.2d 821 
—Vidal V. South American Securi¬ 
ties Co., C.C.A.N.Y.. 276 F. 855. 
D.C.—First Nat. Bank of McKeesport 
V. First Federal Sav. & Loan Ass’n 
of Homestead, 225 F.2d 33. 96 U.S. 
App.D.C. 194—^Acheson v. Droesse. 
197 F.2d 574, 90 U.S.App.D.C, 143. 
4 C.J. p 684 note 62. 

Absence of fault 

Where certain stockholders brought 
an action against their corporation 
to enjoin sale of its assets and its 
dissolution, act of corporation in 
transferring its assets In accordance 
with its contract of sale with buyer 
after injunction was denied, did not 
amount to fault on the part of cor¬ 
poration and did not preclude corpo¬ 
ration from moving, on ground of 
mootness, for dismissal of appeal 
from judgment denying injunction. 
U.S.—^Fink v. Continental Foundry 
& Mach. Co., C.A.Ind.. 240 F.2d 
369, certiorari denied 77 S.Ct. 1401, 
354 U.S. 938, 1 L.Ed.2d 1538. 

Surrender of possession 

Where motion for temporary re¬ 
straining order to prevent a continu¬ 
ance of construction by owners on 
land, title to which was adjudged in 
the United States pursuant to decla¬ 
ration of taking and deposit of esti¬ 
mated just compensation and motion 
was granted and order granting a 
temporary Injunction entered, appeal 
from that order was required to be 
dismissed as moot, where it was 
shown that the owners subsequently 
surrendered possession of the prem¬ 
ises. 

U.S.—McKendry v. U. S., C.A.Cal., 219 
F.2d 359. 

Change of oonditions or oironmstaao- 

•s 

Appeal will be dismissed where by 
reason of a change of conditions or 
circumstances the question has be¬ 
come moot. 

U.S.—Alaska Packers Ass’n v. Marsh¬ 
all. C.CA.Cal., 96 F.2d 279—Wil¬ 
liams v. Durst, C.C.A.Cal., 93 F.2d 
807—City of Coeur d’Alene, Idaho, 
V. Washington Water Power Co., 
C.C.A.Idaho, 79 F.2d 461—Weldon 
V. U. S., C.C.A.Mass., 65 F.2d 748. 

Other prooeeOiags 

(1) An appeal may be dismissed 
where the question In controversy 
has been settled by another order In 
the same action or in another action 
or proceeding. 

U.S.—Moore v. Linahan, C.C.A.N.Y., 
117 F.2d 140, certiorari denied Sar¬ 
gent & Co. V. Moore, 62 S.Ct. 69, 
814 U.S. 628, 86 L.Ed. 604—Suwan¬ 
nee River Bridge Co. v. Meredith, 
C.C.A.Fla., 112 P.2d 748—Moore 
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Dry Dock Co. v. Pillsbury, C.C.A. 
Cal., 98 F.2d 116—Taylor v. Ban¬ 
croft, C.C.A.Fla., 91 F.2d 582— 
Dietrich v. U. S. Shipping Board 
Merchant Fleet Corporation, C.C. 
A,N.Y., 80 P.2d 211—Amiesite As¬ 
phalt Co. of America v. Interstate 
Amiesite Co., C.C.A.Del., 72 F.2d 
946—Fiske v. State of Missouri. 
C.C.A.Mo., 69 F.2d 683, certiorari 
denied 54 S.Ct. 716, 292 U.S. 636, 78 
L.Ed. 1489—National Farmers’ 
Bank of Owatonna, Minn., v. Moul¬ 
ton, C.C.A.Minn., 32 F.2d 78—Farm¬ 
ers’ State Bank of Texahoma v. 
Thompson, C.C.A.Tex., 261 F. 166— 
Keely v. Ophir Hill Consol. Min. 
Co., Utah, 169 F. 601, 96 C.C.A. 99. 

(2) Appeal from refusal to enjoin 
proceeding in state court will be dis¬ 
missed where action in state court 
has terminated by decision of board 
of arbitrators in favor of appellant. 
U.S.—Fantecchi v. Gross, C.A.Pa., 266 

P.2d 299. 

(3) Where, after district court dis¬ 
missed action to have territorial tax 
law declared invalid and its enforce¬ 
ment enjoined, tax was paid under 
protest, action was filed in territorial 
court for recovery of amount paid, 
and court of appeals affirmed court’s 
decision in matter, question whether 
district court had been justified in 
declining Jurisdiction was moot. 

U.S.—McCaw v. Fase, C.A.Hawaii, 

216 F.2d 698, certiorari denied 75 S. 
Ct. 339, 348 U.S. 927, 99 L.Ed. 726. 

(4) Where court of appeals of 
Georgia determined that plaintiffs li¬ 
cense to practice law was issued 
without authority, issue in plain¬ 
tiff’s subsequent suit in federal dis¬ 
trict court against Georgia superior 
court judges who had canceled plain¬ 
tiff’s license to practice law, to have 
their orders declared void was moot, 
requiring dismissal of appeal from 
district court’s judgment dismissing 
the suit on ground that he did not 
have Jurisdiction. 

U.S.—Shotkln v. Pomeroy, C.C.A.Ga., 
159 F.2d 78, certiorari denied 67 
S.ct. 1622, 331 U.S. 841, 91 L.Ed. 
1862, rehearing denied 68 S.Ct. 34, 
332 U.S. 786, 92 L.Ed. 369. 

(6) However, the fact that there 
is another suit pending involving the 
same question is no ground for dis¬ 
missing an appeal. 

U.S.—Roach V. First Nat. Bank, C.C. 
A.Miss., 84 F.2d 969. 

(6) In any case the decision or or- 
der must have determined the ques¬ 
tion raised on the appeal. 

U.S.—Cramer v. Phoenix Mut. Life 
Ins. Co. of Hartford, Conn., C.C.A. 
Iowa, 91 F.2d 141—Shlnholt v. 
Angle, C.C.A.Tex., 90 F.2d 297-- 
Newton v. Laclede Steel Go., C.C.A. 



86 C. J.S. 

Under this rule, the case will be considered moot 
and the appeal dismissed where, pending appeal, 
the obligation in controversy has been extin¬ 
guished,29*^2 where the judgment or decree appealed 
from has been complied with or satisfied,29-43 where 
it appears that there has been a valid settlement or 
adjustment by the parties of all their rights and dif- 
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ferences with respect to the subject matter of the 

controversy,29-44 where the right in controversy has 
expired by lapse of the period of time fixed for its 
continuance,29.46 where appellant accepts the bene¬ 
fits of the judgment, order, or decree appealed 
from,29.46 where the relief sought by plaintiff in the 
litigation has been otherwise accomplished,29.47 


Ill., 80 F.2d 636—Sand Springs 
Home V. Title Guarantee & Trust 
Co., C.C.A.Okl., 16 F.2d 917. 

29.42 U.S.—Boggess v. Berry Corp., 
C.A.Alaska, 233 F.2d 389—Chicago 
Great Western Ry. Co. v. Beecher, 
C.C.A.Minn., 160 P.2d 394, certio¬ 
rari denied 66 S.Ct. 339, 326 U.S. 
781, 90 L.Ed. 473. 

Paymeat by allovaaoa of oradit 
Collection of income and social se¬ 
curity taxes, withheld by public con¬ 
tractor from wages of employees, by 
means of allowance of credit there¬ 
for by general accounting office 
against contractor’s claim for work 
done under contract rendered moot 
an appeal from judgment excluding 
claim by United States for such tax¬ 
es from coverage of public construc¬ 
tion payment bond. 

U.S.—U. S. V. American Sur. Co. of 
N. Y., C.C.A.Fla., 158 F.2d 12. 
Aooeptaaee of workuea’s ooupeaM- 
tlon 

In action for death of employee 
where the widow accepted compensa¬ 
tion under the state compensation 
law and under such law was barred 
from any other recovery, her appeal 
from summary Judgment for defend¬ 
ant on the ground the exclusive lia¬ 
bility of the employer to the plain¬ 
tiff was under the compensation act 
was moot and was required to be dis¬ 
missed. 

U.S.—Urda v. Pan Am. World Air¬ 
ways, C.A,Fla., 211 F.2d 713. 

29.43 U.S.—Leader Clothing Co. v. 
Fidelity & Cas. Co. of N. Y., C.A. 
Kan., 227 F.2d 674—Henderson v. 
Frank, C.C.A.Pa., 131 F.2d 484— 
Selected Products Corporation v. 
Humphreys, C.C.A.Ill., 86 F.2d 821 
—In re Smith, C.C.A.Cal., 71 P.2d 
378—National-Ben Franklin Fire 
Ins. Co. of Pittsburgh, Pa., v. 
Haughton, C.C.A.Tex., 36 P.2d 225. 

Contra—The Barge No. 26, C.C.A. 

Cal., 14 F.2d 107. 

Afflnnanoe precluded 
A satisfied and extinguished Judg- 
ment could not be affirmed, there be¬ 
ing nothing for court to exercise its 
power on. 

U.S.—Sandlin v. Gragg, C.C.A.Okl., 
133 F.2d 114, certiorari denied 63 
S.Ct. 983, 318 U.S. 786, 87 L.Ed. 
1153. 

Payment by another 

Payment by someone other than 
defendant, however, will not neces¬ 
sitate dismissal of the appeal. 


U.S.—Cramer v. Phoenix Mut. Life 
Ins. Co. of Hartford, Conn., C.C.A. 
Iowa, 91 F.2d 141. 

29.44 U.S.—Casey v. American Civil 
Liberties Union, C.C.A.N.J., 100 F. 
2d 354—Maryland Casualty Co. v. 
Dulaney Lumber Co., C.C.A.Miss., 
23 F.2d 378, certiorari denied Bank 
of Rulevllle v. Maryland Casualty 
Co., 48 S.Ct. 660, 277 U.S. 698, 72 
Ij.Ed. 1007—C!!lark v. Fairbanks, 
La., 249 P. 431, 161 C.C.A. 406. 

D.C.—Mueller Brass Co. v. Alexander 
Milburn Co., 162 F.2d 142, 80 U.S. 
App.D.C. 274. 

3 C.J. p 688 note 28—4 C.J. p 679 note 

12 . 

Settlsmont of strike 

(1) Civil contempt proceeding to 
compel union to comply with tempo¬ 
rary restraining order enjoining un¬ 
ion from engaging in strike was moot 
where labor dispute between union 
and mine operators was settled by 
execution of agreement, and work 
stoppages ceased, and members of 
union returned to work. 

D.C.—U. S. V. International Union, 
United Mine Workers of America, 
190 F.2d 866, 88 U.S.App.D.C. 341. 

(2) Where shipper was granted a 
temporary mandatory injunction re¬ 
quiring railroad company to furnish 
cars, and enjoining union from any 
interference, but thereafter labor dis¬ 
pute between plaintiff and its em¬ 
ployees was settled and from that 
date railroad company furnished 
services as requested by shipper, 
case had become moot, and appeals 
of railroad company and union mem¬ 
bers would be dismissed. 

U.S.—Minneapolis & St. L. Ry. Co. v. 
Pacific Gamble Robinson Co., C.A. 
Minn., 181 F.2d 812. 

29.45 U.S.—Signalite Fuse Co. v. | 
Fuse Indicator Corp., C.A.Del., 174 
F.2d 819—Gelpi v. Tugwell, C.C.A. 
Puerto Rico, 123 F.2d 377—John- 
son-Kennedy Radio Corporation v. 
Chicago Bears Football Club, C.C.A, 
Ill., 97 F.2d 223—Rahayel v. Mc- 
Campbell, C.C.A.N.Y., 55 F.2d 221— 
Camden County Beverage Co. v. 
Blair, C.C.A.N.J.. 46 F.2d 655. 

D.C.—National Bible Knowledge 

Ass’n V. Dumont Broadcasting 
Corp., 239 F.2d 74, 99 U.S.App.D.C. 
264. 

4 C.J. p 678 note 3. 

Poll tax as voting rsqnirsmont 

Where congressional candidate’s 
suit challenging use of state poll tax 
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as a prerequisite of right to vote with 
respect to a particular election was 
dismissed prior to election, but ap¬ 
peal was not taken until after elec¬ 
tion and it could not be known wheth¬ 
er plaintiff would be a candidate in 
any future election, case had become 
moot and dismissal of appeal was 
required. 

U.S.—Michael v. Cockerell, C.C.A.Va., 
161 F.2d 163. 

Prioo rsgnlatloa 

U*S.—Fleming v. Munsingwear, Inc., 
C.CA.Minn., 162 P.2d 126. 

expiration of timo to substitute par¬ 
ty 

Appeal, object of which was to ob¬ 
tain declaration that claim was not 
extinguished by defendant’s death 
would be dismissed as moot, where 
power to order substitution of exec¬ 
utors as defendants was limited to 
two-year period and no substitution 
was made within that period and no 
valid substitution could be made 
thereafter. 

U.S.—Fleming v. Sebastlanl, C.C.A. 
Cal., 161 F.2d 111. 

29.46 U.S.—Selected Products Cor¬ 
poration V. Humphreys, C.C.A.I11., 
86 P.2d 821. 

29.47 By privats law 

Where pending appeal by United 
States from Judgment declaring 
plaintiff to be a national of the Unit¬ 
ed States, Congress enacted private 
law that plaintiff retained her Unit¬ 
ed States citizenship, case on appeal 
was moot. 

D.C.—Acheson v. Droesse, 197 F.2d 
674, 90 U.S.App.D.C. 143. 

Passport 

Where department of state issued 
passport during pendency of stay 
granted on secretary of state’s ap¬ 
peal, in passport applicant’s action 
for declaratory Judgment and injunc¬ 
tion, from Judgment directing issu¬ 
ance of passport, secretary’s appeal 
and his motion for stay were moot. 
D.C.—^Dulles V. Nathan, 226 P.2d 29, 
96 U.S.App.D.C. 190. 

Beiastatsmsat la job 

Reinstatement of plaintiff to her 
government position, and receipt by 
her of compensation for loss of wag¬ 
es, rendered moot her appeal from 
dismissal of her complaint, in action 
wherein she sought similar relief, 
U.S.—Harris v. Bayer, C.A.Pa., 236 
F.2d 221. 
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where pending appeal from an order authorizing 
particular action, the action has been taken, 
where pending appeal from declaratory judgment as 
to right to participate in a particular meeting, the 
meeting has been held,^^-^® or where a disability 
sought to be removed has expired or ceased to 
exist.2^-50 

If the affirmance or reversal of an order made 
in the course of the proceeding will make no dif¬ 
ference with respect to the controversy on the 
merits, a court of appeals will not determine wheth¬ 
er or not it was decided erroneously, and an appeal 
from such order will be dismissed.^®-^^ The purpose 
of a motion to dismiss an appeal as moot is to 
avoid a needless waste of time and effort, and a 
motion by appellant to reserve decision on such 
a motion to dismiss by appellee until the hearing 
of the appeal will be denied, as such a reservation 
could only result in a wasteful expenditure of time 
in argument on the merits of an appeal which is 
moot.29-52 Where the court of appeals has already 
ruled that the complaint must be dismissed in its 
entirety, an appeal from the district court^s order 
of dismissal cannot present any substantial legal 
issue, and, therefore, a summary disposition of the 


appeal is warranted.29-68 

An appeal will be dismissed on the ground that 
the question involved is moot where the appeal is 
from an injunctive or restraining order which has 
expired or become inoperative,28-54 as where the 
appeal, is from a preliminary injunction or tem¬ 
porary restraining order which has expired, 
or been discharged or dissolved,or is from an 
order granting or denying an interlocutory or pre¬ 
liminary injunction which has been merged in a de¬ 
cree or order granting or denying a permanent in- 

junction.28-57 

An appeal from the denial of an injunction will 
be dismissed where, pending the appeal, the com¬ 
plaint on which such relief was asked was abandoned 
or dismissed, or was dismissed and an amended com¬ 
plaint filed in lieu thereof,29-58 or where, pending 
the appeal, the lower court granted the injunctive 
relief requested.29-59 Also, an appeal from an order 
or decree denying an injunction or dismissing a 
complaint seeking an injunction will be dismissed as 
moot, where the occurrence or act sought to be 
restrained has occurred or been performed, and has 
become an accomplished fact,29-60 where, pend- 


29.48 Salt of gecurltiea 

U.S.—Taylor v. Austrian, C.C.A.Va., 
154 F.2d 107. 

29.49 Polltioal party conveatioa 

U.S.—Dickson v. Hotchkin, C.A.Tex., 
202 F.2d 426. 

29.00 D.C.—Glass v. Ickes, 107 P.2d 
269, 71 App.D.C. 60. 

29.51 U.S.—Chicago Great Wo.stern 
Ry. Co. V. Beecher, C.C.A.MInn., 
160 F.2d 394, certiorari denied 66 
S.Ct. 339, 326 U.S. 781, 90 L.Ed. 
473. 

29.52 U.S.—Brill v. General Indus. 
Enterprises, Inc., C.A.Pa., 234 F.2d 
465. 

29.53 U.S.—Ammann v. Home Inv. 
Co., C.A.Cal., 243 F.2d 748. 

Diamitsal in. laaguafiTt of maudaxnai 
order 

Where district court’s judgments 
of dismissal were Issued in the pre¬ 
cise language directed by writ of 
mandamus of the court of appeals, 
and purported appeals from district 
court’s Judgments were never filed or 
docketed in the court of appeals, 
such purported appeals would be re¬ 
quired to be docketed in office of 
clerk of court of appeals and, when 
so docketed, would stand dismissed. 
U.S.—Ammann v. Home Inv. Co., su¬ 
pra. 

29.54 U.S.—Chicago Great Western 
Ry. Co. V. Beecher, C.C.A.Minn., 
160 F.2d 394, certiorari denied 66 
S.Ct. 339, 326 U.S. 781, 90 L.Ed. 
473. 


29.55 U.S,—Payne v. Fite, C.A.Tex., 
184 F.2d 977-—Southard & Co. v. 
Salinger, C.C.A.Ill., 117 F.2d 194. 

D.C.—International Union, United 
Mine Workers of America v. U. S., 
177 F.2d 29, 85 U.S.App.D.C. 149, 
certiorari denied 70 S.Ct. 140, two 
cases. 338 U.S. 871, 94 L.Ed. 635— 
Glass V. Ickes, 107 F.2d 259, 71 
App,.D.C. 60. 

29.56 U.S.—Holslnger v. City of 
Fresno, C.A.Cal., 246 F.2d 263. 

D.C.—International Union, United 
Mine Workers of America v. U. 
S., 177 F.2d 29, 85 U.S.App.D.C. 
149, certiorari denied 70 S.Ct. 140, 
two cases, 338 U.S. 871, 94 L.Ed. 
635. I 

29.57 U.S,—Oakland Dock & Ware¬ 
house Co. V. U. S., C.A.Cal., 193 F. 
2d 493. 

riaal Judgueiit for appellant 

Defendants’ appeal from prelimi¬ 
nary injunction would be dismissed 
as moot where the final judgments 
were In defendants’ favor. 

D.C.—MacArthur Liquors, Inc. v. 
Palisades Citizens Ass’n, Inc., 265 
F.2d 372, 105 U.S.App.D.C. 180. 
Where both orders appealed 

An appeal from an order granting 
or denying an interlocutory or pre¬ 
liminary injunction is merged In a 
decree or order granting or denying 
the permanent Injunction, and where 
both orders are appealed from, the 
appeal from the former will be dis¬ 
missed. 


U.S.—Peterson v. Brotherhood of Lo¬ 
comotive Firemen and Engincrncn, 
C.A.Ind., 268 P.2d 6C7—Payne v. 
Fite, C.A.Tex., 184 F.2d 977—Se¬ 
curities and Exchange Commi.s- 
sion V. Okin, C.C.A.N.T., 137 F.2d 
862, 148 A.L.R. 1019. 

29.58 U.S.—^Dempsey v. Guaranty 
Trust Co. of New York, C.C.A.Ill., 
131 F.2d 103, certiorari denied 63 
S.Ct. 761, two cases. 318 U.S. 769. 
87 L.Ed. 1139. 

29.59 U.S.—Western Electric Co. v. 
Cinema Supplies, C.C.A.Minn., 80 

P.2d in. 

29.60 U.S,—Brill v. General Indus. 
Enterprises, Inc., C.A.Pa., 234 F.2d 
465—Industrial Development Co. of 
Little Rock v. Thompson, C.A.Ark., 
231 P.2d 825. 

Election 

Appeal from refusal of injunction 
against holding of election pursuant 
to order of National Labor Rela¬ 
tions Board was moot where the 
election had been held. 

U.S.—State of Florida ex rel. Wat¬ 
son v. Fraser, C.C.A.Fla,, 154 F.2d 
288. 

Poreolosnre sale 

Where foreclosure sale took place 
pending appeal from denial of motion 
for preliminary injunction to pre¬ 
vent it, appeal on such question was 
moot. 

D.C.—Bunn v. Werner, 210 F.2d 730, 
93 U.S.APP.D.C. 363. 
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ing an appeal from the denial of an injunction 
against a merger or consolidation of corporations 
or the sale of corporate assets and dissolution of the 
corporation, the merger or sale is completed and 
the court of appeals cannot restore the status 

quo.29-61 

On the other hand, an appeal will not be dis¬ 
missed as moot where the controversy still exists 
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and the question involved is not moot.2®-®2 if 
events which have occurred during the pendency 
of the appeal have not made a decision on the ap¬ 
peal unnecessary or placed matters in such shape 
that no relief can be afforded, or in other words, if 
such events have not resolved the controversy pre¬ 
sented by the appeal, the appeal will not be dismissed 
as moot.29'63 An appeal will not be dismissed where 


TsfluiaatloiL of mit foufflit to be en¬ 
joined 

Where plaintiff brought action for 
damapea rcsuUingr from motor vehi¬ 
cle collision and appealed from or¬ 
der of federal district court refusing 
to enjoin prosecution by defendants 
against plaintiff in state court, and 
on appeal being called for argument 
It was stated that action in state 
court had terminated in favor of 
plaintiff by a decision of the board of 
arbitrators and no appeal would be 
taken, appeal was moot and would be 
dismissed. 

U.S.—Fantecchi v. Gross, C.A.Pa., 255 
F.2d 299. 

29.61 TT.S.—^Fink v. Continental 
Foundry & Mach. Co., C.A.lnd., 
240 P.2d 369, certiorari denied 77 
S.Ct. 1401, 364 U.S. 938, 1 I..Ed.2d 
1538—Brill v. General Indus. En¬ 
terprises, Inc., C.A.Pa., 234 F.2d 
466—Kelaghan v. Industrial Trust 
Company. C.A.R.I., 211 F.2d 134— 
Sobel V. Whittier Corp., C.A.Mich., 
195 F.2d 361. 

29.62 U.S.—Oklahoma City v. Sand¬ 
ers, C.C.A.Okl., 94 F.2d 323, 116 
A.L.R. 363—Berdie v. Kurtz, C.C. 
A.Cal., 76 F.2d 898—Pinkston v. 
Brotherhood of Locomotive Fire¬ 
men and Enginemen, C.C.A.Ohlo, 
69 F.2d 600, affirmed Brotherhood 
of Locomotive Firemen & Elngine- 
men v. Pinkston, 55 S.Ct. 1, 293 U. 
S. 96, 79 L.Ed. 219, rehearing denied 
65 S.Ct. 211, 29.3 U.S. 633, 79 L.Ed, 
717—New York Dock Ry. v. Penn¬ 
sylvania R. Co., C.C.A.Pa., 62 F.2d 
1010, certiorari denied 53 S.Ct. 694, 
289 U.S. 760, 77 L.Ed. 1496—Mc- 
Cluer v. Super Maid Cook-Ware 
Corporation, C.C.A.Kan., 62 F.2d 
426—Oklahoma Natural Gas Cor¬ 
poration V. Municipal Gas Co., C.C. 
A.Okl., 38 P.2d 444. 

Ohaaga of dofinitioa 
Where action to compel employer 
engaged in shelling peanuts to ob¬ 
serve Fair Labor Standards Act as 
to Its employees was defended on 
ground that the employees were not 
under the Act because of provision 
that wage and hour sections should 
not apply to any individual employ¬ 
ed within area of production In pre¬ 
paring, In their raw or natural state, 
agricultural commodities for market, 
change in administrator’s definition 
of ‘’area of production” after trial 
of case did not make the case moot, 


where the new definition still exclud¬ 
ed the employees involved from the 
exception of the Act. 

U.S.—Fleming v. Farmers Peanut 
Co., C.C.A.Ga., 128 F.2d 404. 
rutnre use 

Where defendant in action for 
trade-mark Infringement and unfair 
competition claimed the right to use 
the allegedly offending trade-mark 
and intended to exercise such alleged 
right notwithstanding the present 
use of other names, the case was 
not moot. 

U.S.—Coca-Cola Co. v. Snow Crest 
Beverages. C.C.A.Mass., 162 F.2d 
280, certiorari denied 68 S.Ct. 110, 
332 U.S. 809, 92 L.Ed. 386. rehear¬ 
ing denied 08 S.Ct. 206, 332 U.S. 
832, 92 L.Ed. 406. 

Possible renewal of lease 

Appeal in action to enjoin renewal 
or extension of lease would not be 
dismissed as moot merely because 
before mandate of court of appeals 
could become effective, lease would 
expire, where, if tenant did not have 
option to renew, lease could be re¬ 
newed by mutual agreement. 

U.S.—Derrington v. Plummer, C.A. 
Tex., 240 F.2d 922, certiorari denied 
Casey v. Plummer, 77 S.Ct. 680, 363 
U.S. 924, 1 L.Ed.2d 719. 

Xssuanos of building permit 

Where city was enjoined from en¬ 
forcing set-back ordinance against 
property owner and was directed to 
issue building permit, controversy 
wa.s not rendered moot by city’s is¬ 
suance of permit, and court of ap¬ 
peals was free to decide case on mer¬ 
its. 

U.S.—City of Miami v. McCrory 
Stores Corp., C.A.Fla., 181 F.2d 368. 
PoMession of premises 

Complaint seeking possession of 
described premises under forcible 
entry and detainer statute would not 
be dismissed on sale of property by 
plaintiff and surrender of possession 
of premises by defendant to pur¬ 
chaser pending appeal on ground 
that no actual controversy remained 
between parties and issue for deci¬ 
sion was moot. 

U.S.—Central States Cooperatives v. 
Watson Bros. Transp. Co.. C.A.Ill.. 
180 F.2d 689. certiorari denied 71 
S.Ct. 44, 340 U.S. 816, 95 L.Ed. 699. 

OassB held &ot moot 

(1) Generally. 

U.S.—Fleming v. Brown, C.C.A.N.J., 
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162 F.2d 409—^Von Knorr v. Gris¬ 
wold, C.C.A-Mass., 166 F.2d 287— 
P. Burkart Mfg. Co. v. Case, C.C.A. 
Ark., 39 F.2d 6. 

(2) Fact that radio broadcasting 
license would have long since ex¬ 
pired If it had been granted does not 
render moot appeal from denial of 
application where the relief sought 
by applicant includes a continuing 
right to apply for successive renew¬ 
als. 

D.C.—Technical Radio Laboratory v. 
Federal Radio Commission, 36 F. 
2d 111, 59 APP.D.C. 125, 66 A.L.R. 
1355. 

(3) Where licensors’ suit against 
licensees for specific performance of 
license agreement was dismissed on 
determination that agreement had 
not been extended to cover reissue 
patents and that reissue patents had 
not been infringed, issues, raised by 
licensees’ counterclaim and deter¬ 
mined by district court, with respect 
to validity of reissue patents were 
not moot. 

U.S.—Altvater v. Freeman, Mo., 63 
S.Ct. 1115, 319 U.S. 359, 87 L.Ed. 
1469, mandate conformed to, C.C. 
A., 138 F.2d 854. 

(4) An appeal from Judgment dis¬ 
missing action seeking to enjoin de¬ 
fendants from proceeding as agents 
of national labor relations board 
with a hearing in a representation 
proceeding which the board was con¬ 
ducting under National Labor Rela¬ 
tions Act could not be disposed of as 
moot, where trial examiner had not 
made his report to the board, and 
board had made no decision. 

U.S.—State of Florida ex rel. Wat¬ 
son V. Bellman, C.C.A.Fla., 149 P. 
2d S90. 

(5) An appeal was not dismissible 
on the ground that the controversy 
was moot because the issues had 
allegedly been adjudicated in the 
state court, where the appeal touch¬ 
ed only the correctness of dismissal 
for want of Jurisdiction and did not 
reach the Question of res judicata. 
U.S.—Hudson v. Newell, C.A.Miss., 

172 F.2d 848, opinion adhered to as 
modified on other grounds 174 P.2d 
546. 

29.63 U.S.—Rosenthal v. Hilde¬ 
brand, C.A.I11., 242 F.2d 607. 
AltenxatlYs proosdurs 
Where trial court, In proceeding to 
restrain labor association’s purport- 
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its dismissal would in effect affirm the order ap¬ 
pealed from and leave outstanding improper orders 
of the lower court,or where, although pending 
appeal from the decision in a proceeding to enjoin 
certain action, the action has been accomplished, 
the court of appeals has power to compel restora¬ 
tion of the status quo.^S-®^ 

Also, regardless of the question of the existence 
of an actual controversy, an appeal will not be 
dismissed where the question involved is a matter of 
public interestor where merely a part of the 
controversy has ceased to exist and other questions 
remain for decision,^®-®? as where appellant ques¬ 
tions the legality of proposed action the lower court 
refused to enjoin, and which was carried out pend¬ 
ing appeal from such refusal ;29®8 or where, al¬ 
though the issue is moot in the particular case be¬ 
fore the court, yet if the judgment is not reversed a 
party will be precluded from establishing facts 
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which may be vital to his rights in other proceed- 
ings.29-69 Dismissal will not be allowed on the 
ground that the case may become moot. 

The discontinuance by appellee of a challenged 
practice, either by going out of business or other¬ 
wise, pending an appeal with respect to its propriety, 
does not render the controversy moot, where the 
challenged practice is capable of repetition and there 
is a possibility of future violations,^®-particularly 
where there is need for a decision as a guide to a 
public agency in future similar matters,29 '<2 and 
especially where there has been a decision in a 
lower court which may be used as a precedent in 
future activities of a public agency.-®-*^® 

Controversy as to costs, A controversy as to who 
will pay costs will not prevent a case on appeal from 
being considered entirely moot so as to prevent a 
dismissal, 2®-74 except where the taxation of costs is 
determinable as a matter of right.^®-^® 


edly recalled president from exercis¬ 
ing such office, determined that pres¬ 
ident was illegally recalled, fact that, 
pending appeal, plaintiff had presi¬ 
dent recalled by procedure which was 
alternative to the recall procedure 
originally used did not constitute an 
admission of correctness of trial 
court's Judgment. 

U.S.—Talton v. Behncke, C.A.Ill., 199 
F.2d 471. 

29.64 Deportation proceeding 

Where, pending appeal from dis¬ 
missal of writ of habeas corpus to 
cancel order and warrant deporting 
relator and directing that relator’s 
sanity be examined before warrant 
was executed, a special act was pass¬ 
ed directing attorney general to dis¬ 
continue deportation proceedings 
against relator, appeal would not be 
dismissed on ground that controver¬ 
sy had become moot since dismissal 
would leave outstanding the order 
dismissing writ and would in effect 
affirm order of deportation as well 
as direction that relator’s sanity be 
Inquired into, and order would be re¬ 
versed and relator discharged. 

U.S.—U. S. ex rel. Pizzuto v. Shaugh- 
nessy, C.A.N.Y., 184 P.2d 666, 

29.65 U.S.—Ramsburg v. American 
Inv. Co. of Ill,, C.A.I11., 231 F.2d 
333. 

Sviotlon of tenant 

Action by price administrator to 
enjoin landlord from evicting tenant 
was not “moot” although tenant had 
vacated premises, where issue was 
presented as to whether tenant mov¬ 
ed to escape bodily eviction and 
status quo could be restored. 

U.S.—^Henderson v. Flecklnger, C.C. 
A.L.a., 136 F.2d 381. 

2936 U.S.—Boggess v. Berry Corp., 
C.AJ\.Uska, 238 F.2d 389-—Howard 


v. Wilbur. C.C.A.Ky., 166 P.2d BS4 
—Securities and Exchange Com¬ 
mission V. Okin, C.C.A.N.T., 132 

P.2d 784. 

Future hunting seasons 

Where action to enjoin enforce¬ 
ment of proclamations prohibiting 
hunting of wild gee.se involved hunt¬ 
ing seasons which were already past 
at time questions raised were heard 
in court of appeals, but questions 
were important and fundamental, 
court would determine questions to 
prevent commencement of other ac¬ 
tions during subsequent seasons. 
U.S.—Uansden v. Hart, C.A.Ill., 180 
F.2d 679, certiorari denied 71 S.Ct. 
58. 340 U.S. 824, 95 L.Ed. 606, re¬ 
hearing denied 71 S.Ct. 204, 340 U. 
S. 894, 96 L.Ed. 648. 

Baclal dlscrlxniaatioa 

Appeal in action to enjoin county 
from renewing or extending lease of 
courthouse cafeteria to tenant be¬ 
cause of his denial of use thereof to 
negroes would not be dismissed as 
moot, even though there had been a 
voluntary cessation of the alleged 
illegal conduct, since the public in¬ 
terest in having the legality of the 
practice settled precludes a moot 
conclusion in the absence of an af¬ 
firmative showing that there is no 
reasonable expectation that the al¬ 
leged wrong will be repeated. 

U.S.—^Derrlngton v. Plummer, C.A. 
Tex., 240 F.2d 922, certiorari de¬ 
nied Casey v. Plummer, 77 S.Ct. 
680, 363 U.S. 924, 1 L.Ed.2d 719. 

2937 U.S.—G. E. M. Sundries Co. v. 
Johnson & Johnson, Inc., C.A.Ha- 
wail, 269 F,2d 908—Howard v. Wil¬ 
bur, C.C.A.Ky., 166 F.2d 884—In 
re Spier Aircraft Corporation, C. 
C.A.N.J., 137 F.2d 736, certiorari 
denied Coombs v. U. B., 64 S.Ct. 
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628, 321 U.S. 770. 88 UEd. 1066— 
Jackson v. Denver Producing & 
Refining Co., C.C.A.Okl., 96 F.2d 
457—Cramer v. Phoenix Mut. Life 
Ins. Co. of Hartford, Conn., C.C.A. 
Iowa, 91 F.2d 141—Burton v. Car¬ 
ey, C.C.A.Or., 82 F.2d 657—Lincoln 
Printing Co. v. Middle West Util¬ 
ities Co., C.C.A.Ill., 74 P.2d 779, 
certiorari denied Poliak v. McCul¬ 
loch, 55 S.Ct. 659, 295 U.S. 746. 79 
L.Ed. 169. 

4 C.J. p 577 note 87. 

29.68 Corporate stock reclassifloa. 
tioa plan 

U.S.—Barrett v. Denver Tramway 
Corp., C.C.A.Del., 146 P.2d 701. 

2939 U.S.—Howard v. Wilbur, C.C. 
A.Ky., 166 F.2d 884. 

29.70 U.S.—G. B. M. Sundries Co. v. 
Johnson & Johnson, Inc., C.A.Ha- 
waii, 269 F.2d 908. 

29.71 U.S.—Walling v. Mutual 

Wholesale Pood & Supply Co., C. 

C.A.Mlnn., 141 P.2d 331—Walling v. 
Haile Gold Mines, C.C.A.S.C., 136 
P.2d 102. 

29.72 U.S.—-Walling v. Mutual 

Wholesale Food & Supply Co., C.C. 
A.Mlnn., 141 P.2d 331—Walling v. 
Haile Gold Mines, C.C.A.S.C., 136 
F.2d 102. 

29.73 U.S.—Walling v. Mutual 

Wholesale Pood & Supply Co., C.C. 
A.Mlnn., 141 P.2d 331. 

29.74 U.S.—Howard v. Wilbur, C.C. 
A.Ky., 166 P.2d 884—Gelpi v. Tug- 
well, C.C.APuerto Rico, 123 P.2d 
377—Johnson-Kennedy Radio Cor¬ 
poration V. Chicago Bears Football 
Club, C.C.A.in., 97 P.2d 223. 

D.C.—U. S, V. International Union, 
United Mine Workers of America, 
190 P.2d 866, 88 U.S.App.D.C. 341. 

29.75 U.S.—Wailing y. Norfolk 
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86 C.J. S. 

Presumption from dismissal. The dismissal of an 
appeal as moot, without more, assumes a previously 
existing case or controversy of such nature as to be 
within judicial cognizance.^®-^® 

Vacation of judgment below. In all civil cases 
in the federal courts which become moot pending 
appeal to a court of appeals, and in which a motion 
to dismiss as moot is accompanied by a motion to 
direct that the judgment below be vacated, both mo¬ 
tions should be granted.29-77 

§ 296(19). Waiver or Cure of Defects 

Defects and irregularities in the proceedings on ap¬ 
peal may be waived or cured by treating the appeal as 
valid and proceeding without objection thereto. 

Ordinarily every reasonable opportunity should 
be allowed for the perfection of the steps neces¬ 
sary to complete an appeal.^^-^o Treating an appeal 
as valid^o and proceeding without preliminary ob¬ 
jection to defects and irregularities^i may under 
some circumstances be deemed a waiver of the 
right to have the appeal dismissed for such defects 
and irregularities. The court of appeals may re¬ 
fuse to dismiss an appeal for defects and irregular¬ 
ities in the proceedings for review when such de¬ 
fects have been subsequently cured.32 


§ 296(20). Procedure; Motion to Dismiss 

An appeal cannot be diamiaeed except on leave of 
court, and generally, only on a motion to diamlit, al¬ 
though in a proper case a court of appeals may dltimlai 
an appeal on its own motion. 

An appeal cannot be dismissed except on leave 
of court.32*50 Generally a motion to dismiss is 
necessary to obtain a dismissal of an appeal to the 
court of appeals,33 and under some rules the mo¬ 
tion should be in writing.33.6 Where the motion 
is on the ground that events occurring subsequent 
to the taking of the appeal have rendered the appeal 
moot, movant should file appropriate motion papers 
setting forth the facts, and give defendant an op¬ 
portunity to reply thereto,33*10 and where such a 
motion is filed it will be heard when the appeal is 
argued.33.15 A court of appeals is without juris¬ 
diction to entertain a motion by plaintiff appellant 
to dismiss as to certain defendants who had not 
been served in the action, but who remained as 
parties after the complaint had been dismissed as 

to the remaining defendants.33*20 

On motion of court. In a proper case a court 
of appeals may, or should, dismiss an appeal on 
its own motion.33.26 it may do so for want of ju- 
risdiction,34 as where the appeal is from a nonap- 


Southern Ry. Co., C.C.A.N.C., 162 
F.2d 96. 

Appeal on taxation of costs question 

Where plaintiff’s appeal was taken 
from denial of motion to retax cost.s 
as well as from decree dismissing 
the bill of complaint, court of ap¬ 
peals would determine matter of 
costs, notwithstanding that, pending 
appeal, merits of the case were dis¬ 
posed of. 

TJ.S.—Walling v. Norfolk Southern 
Ry. Co., supra. 

R9.76 U.S.—^Boggess v. Berry Corp., 

C. A.Alaska, 233 P.2d 389. 

29.77 U.S.—U. S. V. Munsingwear, 
Inc.. Minn., 71 S.Ct. 104, 340 U.S. 
36, 95 L.Ed. 36--Industrial Devel¬ 
opment Co. of Little Rock v. 
Thompson. C.A.Ark., 231 F.2d 825. 
D.C.—Dulles V. Nathan, 225 P.2d 29, 
96 U.S.App.D.C. 190—^Acheson v. 
Droesse, 197 F.2d 674, 90 U.S.App. 

D. C. 143. 

29.90 D.C.—Clawans v. White, 112 
F.2d 189, 71 APP.D.C. 862, certio¬ 
rari denied 61 S.Ct. 16, 811 U.S. 
646. 85 L.Ed. 412. 

30. U.S.—The Native. C.C.N.T., 17 F. 
Ca.s.No.10,054, 14 Blatchf. 84. 

31. U.S.—Wilson V. Chicago Lumber 
& Timber Co., Colo., 148 P, 706, 74 
C.C.A. 629—Freeman v. Clay, Miss., 
48 F. 849. 1 C.C.A. 116, amrmed 62 
F. 1. 2 C.C.A. 687. 

22. U.S.—Sargent v. State Banking 


& Trust Co., C.C.A.Iowa, 12 F.2d 
758. 

4 C.J. p 587 note 84. 

Time of flliug transcript 

Motion to dismiss appeal on ground 
that the transcript has not been filed 
within the prescribed time comes too 
late when the transcript has actually 
been filed. 

D.C.—Vogel V. Saunders, 92 F.2d 984, 
68 App.D.C. 31. 

Time of docketing appeal 
Appellate court will not dismiss 
for a failure to docket the appeal in 
time, if, before the motion is made, 
the cause is actually placed on the 
docket. 

U.S.—American Gas Mach. Co. v. 

Willcuts, C.C.A.Mlnn„ 87 F.2d 924. 
4 C.J. p 688 note 87. 

32.50 D.C.—U. S. ex rel. White v. 

Coe, 95 F.2d 347, 68 App.D.C. 218. 
Hot matter of right 
Appellant cannot dismiss the ap¬ 
peal as a matter of right but only 
on leave of court. 

U.S.—Greenville Banking & Trust Co. 

V. Selcow, C.C.A.N.J.. 25 F.2d 78. 
33. U.S.—Hayes v. Tootle-Lacy Nat. 
Bank, C.C.A.Kan., 72 F.2d 429. 

Alternative motion 

While infrequent, motions to dis¬ 
miss or, in the alternative, to affirm 
have been recognized. 

U.S.—National Surety Co. v. Univer¬ 
sal Transp. Co., N.T., 266 F. 460, 
167 C.C.A. 678. 


33.5 U.S.—Hook v. Hook & Acker¬ 
man, Inc., C.A.Pa., 213 F.2d 122. 
33.10 U.S.—Bernhardt v. Polygraph- 
Ic Co. of America, C.A.Vt., 235 F. 
2d 209. 

33.15 Waiver of right to arbitrate 

Where appellee, on appeal from de¬ 
nial of motion to stay court proceed¬ 
ings pending arbitration, contends 
that notice by appellant for an ex¬ 
amination of appellee before trial, 
given subsequent to entry of order 
on appeal, constituted waiver of 
right to arbitrate and rendered the 
appeal moot, his motion presenting 
such contention would be heard when 
the appeal was argued. 

U.S.—Bernhardt v. Polygraphic Co. 
of America, supra. 

33.20 U.S.—Hardy v. Bankers Life 
& Cas. Co., C.A.Ill., 222 F.2d 827. 
33.25 U.S.--Toeg v. Suffert, C.C.A. 

China, 167 F. 126, 92 C.C.A. 677. 
Not fraud on court 
Where motion to dismiss appeal 
was invoked at court's own instance, 
not on motion of counsel, appellants’ 
charge that appellees' counsel com¬ 
mitted a fraud on court in moving 
for a dismissal of appeal was un¬ 
founded. 

U.S.—Tinkoff v. West Pub. Co., C.C.A. 
Ill., 152 F.2d 754, certiorari denied 
67 6.Ct. 76. 329 U.S. 740, 91 L.Ed. 
639. 

34. U.S.—Peterson v. Brotherhood 
of Locomotive Firemen and En- 
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pealable order,or where the notice of appeal 
was not filed within the prescribed time.^^-^® It 
may also dismiss an appeal on its own motion for 
want of right to appeal generally,35 as where ap¬ 
pellant was not properly made a party in the court 
below35.5 Qj- (Iocs not have an appealable inter¬ 
est,35.10 for defect or omission of essential par- 
ties,35 for defects in the proceedings for review,37 
for want of, or delay in, prosecution of the ap- 
peal,37.6 or for want of an actual controversy.38 
A court of appeals, of its own motion, may dismiss 
a civil appeal as frivolous.33-5 

Time of motion; notice. A motion to dismiss 
an appeal should be made within the proper time,39 


and on proper notice.^® A motion to dismiss for 
jurisdictional defects, however, may ordinarily be 
made at any stage of the proceedings before a final 
disposition of the case;^®-^ and jurisdictional 
grounds for dismissing an appeal, asserted at the 
oral argument of a motion to dismiss, will be con¬ 
sidered before disposing of the controversy on 
the merits, despite the failure of the movant to 
embody such grounds in a written motion as re¬ 
quired by rule of court.^o.io 

Consideration and determination. Motions to 
dismiss are not looked on with favor,^! and in a 
doubtful case the appeal will be maintained.'^3 Qn 
such a motion the court of appeals will not ordinari- 


grinemen, C.A.Ind., 268 P.2d 567— 
Tinkoff V. West Pub. Co., C.C.A. 
Ill., 152 P.2d 754. certiorari denied 
67 S.Ct. 76, 329 U.S. 740, 91 L.Kd. 
639—In re Prudence-Bonds Corpo¬ 
ration, C.C.A.N.Y., 111 F.2d 37, re¬ 
versed on other grrounds Recon¬ 
struction Finance Corporation v. 
Prudence Securities Advisory 
Group. 61 S.Ct. 331. 311 U.S. 579, 
85 Li.Ed. 364, followed in Manu¬ 
facturers Trust Co. V. Prudence 
Securities Advisory Group, 61 S. 
Ct. 445, 312 U.S. 649, 85 L.Ed. 1101, 
Endelman v. Prudence-Bonds Cor¬ 
poration, 61 S.Ct. 446, 312 U.S. 649. 
85 L.Ed. 1101, Kelby v. Prudence 
Securities Advisory Group, 61 S. 
Ct. 446, 312 U.S. 649, 85 L.Ed. 1101. 
Prudence Realization Corporation 
V. Prudence-Bonds Corporation, 61 
S.Ct. 446, 312 U.S. 649. 85 L.Ed. 
1101, and Davison v. Prudence Se¬ 
curities Advisory Group, 61 S.Ct. 
446, 312 U.S. 649, 85 L.Ed. 1101— 
Benitez v. Bank of Nova Scotia, C. 
C.A.Puerto Rico, 109 P.2d 743, re¬ 
versed on other grounds 61 S.Ct. 
963, 313 U.S. 270, 85 L.Ed. 1324, re¬ 
hearing denied 62 S.Ct. 61, 314 U. 
S. 706, 86 L.Ed. 664—Memphis 

Keeley Inst. v. Leslie B. Keeley 
Co., Tenn., 144 P. 628, 76 C.C.A. 430. 
Duty to dismlM 

Court of appeals has duty to dis¬ 
miss on its own motion appeal which 
it does not have jurisdiction to hear, 
even though the issue is not raised 
by either party. 

U.S.—Zalzneck v. Sias, C.A.Mich., 248 
F.2d 952—Collier v. Picard, C.A. 
Mich., 237 F.2d 234. 

34.5 U.S.—Lockwood v. Hercules 
Powder Co., C.A.Mo., 172 F.2d 775 
—Dyar v. McCandless, C.C.A.S.D., 
83 F.2d 678—U. S. ex rel. Patti v. 
Curran, C.C,A.N.Y., 18 F.2d OSS- 
City and County of San Francisco 
V. McLaughlin, C.C.A.Cal., 9 F.2d 
390. 

Bnty to oo&sidor 

Even though motion to dismiss ap¬ 
peal because judgment is not final is 
not pressed by the parties, it is the 


duty of the court of appeals to see 
that it has jurisdiction of the appeal 
in that respect. 

U.S.—State of Texas v. Chuoke, C.C. 
A.Tex., 154 F.2d 1, certiorari denied 
67 S.Ct. 45. 329 U.S. 714, 91 L.Ed. 
620. 

34.10 D.C.—Bradley v. Pace. 183 F. 
2d 806. 87 U.S.App.D.C. 11. 

Appeal not taken In time 
U.S.—^Dealers Finance Co. v. Coulter, 
C.C.A.Ark., 64 F.2d 752. 

Youtsey v. Niswonger, Ohio, 268 
P. 16, 169 C.C.A. 154. 

35. U.S.—In re Michigan-Ohlo Bldg. 
Corporation, C.C.A.Ill., 117 F.2d 
191. 

Failure to adjudicate claim below 

However, it has been held that the 
fact that the appealing party’s claim 
was not adjudicated below and that 
none of the other parties appealed 
does not preclude the court from 
considering the appeal on the merits 
in the absence of a motion to dis¬ 
miss. 

U.S.—Hayes v. Tootle-Lacy Nat. 
Bank, C.C.A.Kan., 72 F.2d 429. 

35.5 U.S.—Cutting v. Bullerdick, C. 
A., 188 F,2d 837, 13 Alaska 269. 

36.10 U.S.—In re Mlchigan-Ohio 
Bldg. Corporation, C.C.A.Ill., 117 F. 
2d 191. 

36 . U.S.—Wells V. Demeter, C.C.A. 
Okl., 84 P.2d 673—Higbee v. Chad¬ 
wick, Tenn., 220 F. 873, 136 C.C.A. 
317. 

37 . U.S.—Ayres v. Polsdorfer, Tenn., 
105 P. 737, 45 C.C.A. 24, error dis¬ 
missed 23 S.Ct. 196, 187 U.S. 585, 47 
L.Ed. 314. 

37.5 U.S.—MacNeil Bros. Co. v. 
Forte, C.A.Mass.. 253 F.2d 600. 

38 . U.S.—^Maryland Casualty Co. v. 
Dulaney Lumber Co., C.C.A.Miss., 
23 P.2d 378, certiorari denied Bank 
of Ruleville v. Maryland Casualty 
Co.. 48 S.Ct. 660, 277 U.S. 698, 72 
L.Ed. 1007. 

4 C.J. p 591 note 20. 

38.5 U.S.—John v. Gibson, C.A.Cal,, 
270 F.2d 36. 


39 . U.S.—Henderson County. N. C., 
V. Wilkins, C.C.A.N.C., 43 F.2d 670. 

4 C.J, p 598 note 87. 

Stage of proceeding 

(1) A motion to dismiss appeal for 
defects or irregularities in the pro¬ 
ceedings for review, not going to the 
jurisdiction, should be made at a pre¬ 
liminary stage or the defects or ir¬ 
regularities will be deemed waived. 
U.S.—Long V. Farmers’ State Bank, 

Iowa. 147 F. 360, 77 C.C.A. 538. 
D.C.—^Vogel V. Saunders, 92 P.2d 984, 
68 App.D.C. 31. 

4 C.J. p 696 notes 73, 74, 76. 

(2) So, appellee’s motion to dis¬ 
miss appeal not docketed within lime 
allowed was denied, where made on 
day case was calendared for argu¬ 
ment. 

U.S.—Henderson County, N. C. v. 
Wilkins, C.C.A.N.C., 43 P.2d 670. 

(3) Dismissal motion was tardily 
made, as far as it referred to alleged 
inadequacy of printed record, when 
it was not entered until after plain¬ 
tiff had filed his brief and cause was 
on calendar for disposition. 

U.S.—Burgert v. Union Pac. R. Co., 
C.A.MO.. 240 P.2d 207. 

40 . U.S.—Osage Oil & Refining Co. 
V. Mulber Oil Co., C.C.A.Okl., 38 F. 
2d 396. 

40.6 U.S.—Hook V. Mercantile Trust 
Co. of New York. Ill., 96 F. 41, 36 
C.C.A. 645. 

40.10 U.S.—Hook V. Hook & Acker¬ 
man, Inc., C.A.Pa., 213 P.2d 122. 

41 . U.S.—Bennell Realty Co. v. E. G. 
Shtnner & Co., C.C.A.Wis., 87 F.2d 
824, certiorari denied 68 S.Ct. 12. 
302 U.S. 693, 82 L.Ed. 636—Davis 
V. F. W. Woolworth Co., C.C.A.Okl.. 
64 F.2d 366. 

42 . U.S.—Maryland Casualty Co. v. 
Kern County, C.C.A.Cal., 83 F.2d 
774. 

Halfpenny v. Miller. W.Va., 232 
P. 113, 146 C.C.A. 306. 

D.C.—Clawans v. White, 112 F.2d 189, 
71 App.D.C. 362, certiorari denied 
61 S.Ct. 16. 311 U.S. 646. 85 L.Ed. 
412. 
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ly consider or determine the merits of the appeal, 
or questions involving its merits.^3 Where, in 
passing on a motion to dismiss, the court would 
be required to examine the entire record, the mo¬ 
tion will ordinarily not be considered in advance 
of a hearing on the merits, or will be denied.^'^ 

Consideration of evidence. Ordinarily a motion 
to dismiss an appeal will not lie where it is neces¬ 
sary to examine evidence in order to pass on the 
motion but evidence dehors the record may in 
some circumstances be received and considered 
for the purpose of disposing of such a motion.^® 

Person entitled to move to dismiss. A motion by 
a third-party defendant in the court below to dismiss 
the appeal as to him is not in order and cannot be 
considered where he was not designated as a party 
in the appeal or a cross appeal.'^^.s 

Advancement of cause. A motion for an imme¬ 
diate hearing of an appeal will be considered and 
decided on the basis of the facts and circumstances 
involved.^®!® 

§ 296(21), Order; Dismissal without Preju¬ 
dice 

In a proper caae, dismissal of an appeal may be 
without prejudice, but denial of a motion to dismiss ordi¬ 
narily does not preclude a renewal of the motion at a 
later stage of the proceedings. 

The order dismissing an appeal should be such as 


is most consonant with justice in view of the con¬ 
ditions and circumstances of the particular case.'*®*®® 
While appellant, in the absence of special equitable 
considerations, is not entitled to a dismissal without 
prejudicc,47 the court may order such a dismissal 
in a proper case.*® Dismissal will be with preju¬ 
dice, however, where the same questions and facts 
presented by the appeal were involved in cases de¬ 
cided by the highest court of the state, and such 
decisions were final and adverse to the contentions 
of the instant appellants.*®*® Even though affirm¬ 
ance of the result reached by the trial court makes 
unimportant a motion by appellee to dismiss the 
appeal, the motion will nevertheless be sustained for 
the purpose of maintaining an orderly record.*®-*® 

Partial dismissal. An appeal may be dismissed 
in part.*® 

The denial of a motion of dismiss may be without 
prejudice to the right of movant to renew the mo¬ 
tion at a later stage of the proceedings.*®*® 

§ 296(22). Effect of Dismissal 

Dismisgal of an appeal takes the case out of the court 
of appeals, and thereafter the cause stands in the trial 
court as though an appeal had never been taken. 

When an appeal is dismissed whether on motion 
or otherwise, the whole case is out of the court of 
appeals,®® which thereafter may not add to or 
alter the record as certified.®®*® On dismissal, a 


43. U.S.—Hartmann v. Sloan, C.C.A. 
Pa., 99 F.2d 942, certiorari denied 
Hartman v. Sloan, 59 S.Ct. 487, 306 

U. S. 638, 83 U.Ed. 1039—Thompson 

V. Terminal Shares, C.C.A.Mo., 89 
P.2d 652, certiorari denied Guaran¬ 
ty Trust Co. of New York v. 
Thompson. 58 S.Ct. 121. 302 U.S. 
736, 82 Ij.Ed. 668—^Atkinson v. U. 
S.. C.C.A.Minn., 70 F.2d 615, 73 F.2cl 
214. 

4 C.J. p 602 note 33. 

44. U.S.—Graham v. O’Ferral, Puer¬ 
to Rico, 236 P. 717, 160 C.C.A. 49— 
Merriman v. Cliicago, D. & V. R. 
Co., III., 120 P. 240, 53 C.C.A. 636— 
Standard Oil Co. v. Bell, Pla., 82 F. 
113, 27 C.C.A. 72. 

45. U.S.—Davis v. P. W. Woolworth 
Co., C.C.A.Okl., 64 P.2d 366. 

46. U.S.—Prince v. McLaughlin, C.C. 
A.Mass., 16 F.2d 886, certiorari de¬ 
nied McLaughlin v. Prince, 47 S. 
Ct. 658, 274 U.S. 746, 71 L.Ed. 1327, 
and 47 S.Ct. 763, 71 L.Ed. 1341. 

Moot QUeBtlOB. 

Evidence may be received to deter¬ 
mine whether question on appeal Is 
moot. 

U.S.—Vidal V. South American Secu¬ 
rities Co., C.C.A.N.Y., 276 F. 865. 

46.5 U.S.— J. T. Majors & Son, Inc. 


V. Lippert Bros., Inc., C.A.Kan., 263 
P.2d 660. 

46.10 Motion denied 

D.C.—^Anderson-Prichard Oil Corp. v. 
Seaton, 237 F.2d 206, 99 U.S.App. 
D.C. 52. 

46.50 U.S.—Boggess v. Berry Corp., 
C.A., 233 F.2d 389, 16 Alaska 256. 
Permission to move In lower court 
Where record did not advise court 
of appeals of the facts Involved in a 
motion to dissolve an injunction en¬ 
joining use of a trade-mark, court of 
appeals would not hear argument on 
the merits but would grant movant 
permission to move against such de¬ 
cree in the district court. 

U.S.—Sun-Maid Raisin Growers of 
Cal. v. California Packing Corp., C. 
A.Cal., 244 P.2d 895. 

47. U.S.—Tannage Patent Co. v. 
Donallan. Mass., 79 F. 385, 24 C.C. 
A. 647. 

48. U.S.—Chicago & N. W. Ry. Co. 
V. Bveland, C.C.A.S.D., 289 F. 783— 
Mossberg v. Nutter, Mass., 124 F. 
966, 60 C.C.A. 98. 

48.5 U.S.—George v. Protective Life 
Ins. Co., C.C.A.Tenn., 113 P.2d 1021. 

48.10 U.S.—Publicity Bldg. Realty 
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Corp. V. Hess, C.C.A.Mo., 167 P.2d 
269. 

49. U.S.—Westcot V. Bradford. N.J., 
29 F.Cas.No.17,429, 4 Wash.C.C. 492. 

49.5 U.S.—Lynch V. Durfey, C.C.A. 
Cal., 108 P.2d 181. 

Znadvsrtsnt omission 
Where a motion to dismiss was de¬ 
nied as premature, and by inadver¬ 
tence no leave was given to renew 
the motion, the court of appeals may 
consider the questions raised by a 
second motion. 

U..S.—Bennell Realty Co. v. E. G. 
Shinner & Co., C.C.A.Wls., 87 P.2d 
824, certiorari denied 58 S.Ct. 12. 
302 U.S. 693, 82 L.Ed. 635. 

A second motion to dismiss an ap¬ 
peal, based on the same grounds as 
a former motion or on grounds ex¬ 
isting at the time of such former 
motion, will, as a general rule, be de¬ 
nied. 

U.S.—Nashua & L. R. Corp. v. Bos¬ 
ton & L. R. Corp., Mass., 51 F. 929, 
2 C.C.A. 542. 

60. U.S.—Maxwell v. Williams, Ark. 
Super., 16 F.Cas.No.9,324a, Hempst. 
172. 

50.5 U.S.—^Realty Acceptance Corpo¬ 
ration V. Montgomery, Del., 52 S.Ct. 
215, 284 U.S. 647, 76 L.Ed. 476. 
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court of appeals may not remand the record with 
leave to the court below to take action which would 
otherwise be beyond its powers.^®*^® 

A dismissal of an appeal differs materially from 
an affirmance; its effect is to remove any im¬ 
pediments to, or stay of proceedings in, the 
trial court which are the consequences of the ap- 
peal.®0*^5 Thereafter, the cause stands in the trial 
court as though no appeal had ever been taken, 
and the judgment, decree, or order appealed from 
becomes enforceable, as much so as though no appeal 
had been taken.^^ Where the order appealed from 
was a final order, it remains a final order on dis¬ 
missal of the appeal.52.5 

Dismissal of an appeal from a judgment denying 
relief terminates the action and makes the judgment 
of the district court the law of the case.52.i0 if 
the appeal is from a final order by. the district court 
dismissing the petition therein, dismissal of the 
appeal without reversing the order leaves no case 
pending in the lower court, and it may not thereafter 
grant a motion to enter supplemental findings and 

conclusions.52.l5 

On dismissal of an appeal as premature in that it 
is an appeal from a nonfinal order, the trial judge 
has power to reconsider his action in granting the 
order appealed from.52.20 if dismissal of the appeal 
is because the judgment appealed from was not 


final in that it did not dispose of the claims against 
all defendants, the cause should proceed in the lower 
court either by a determination of the issues against 
all defendants or by discontinuance of the action; 
against those defendants whose liability has not been 
determined.52.25 Dismissal of an appeal from an or' 
der granting a temporary mandatory injunction re¬ 
quiring appellant to furnish appellee certain services, 
and facilities does not give the order appealed from 
the effect of a final adjudication of the issues in- 

volved.52.30 

Dismissal of appeal from judgment on multiple' 
claims. Dismissal of an appeal from a judgment on. 
less than all of the claims presented in the action 
does not destroy the discretion of the'trial judge, 
and he may correct the judgment if it contains a 
clerical error, or he may grant a new trial or take 
any action that may be desired in the ease.52.35 

§ 296(23). Abandonment 

Where the circumstances warrant it, an appeal may¬ 
be considered abandoned and the appeal ordered dis¬ 
missed. 

Where appellant abandons his appeal with respect 
to one of two or more appellees, it will be dismissed 
as to that appellee.52.60 Jt has been held that irt 
case of abandonment of an appeal, the jurisdiction 
of the lower court is restored and it may proceed in. 
the cause as though no appeal had been taken.53 An 


50.10 tJ.S.—Realty- Acceptance Cor-, 
poration v. Montgromery, supra. 
Grant of new trial 
On dismissal of appeal, court of 
appeals may not remand the record 
with leave to the court below to al¬ 
low a new trial, where the time had 
passed within which the lower court 
was authorized to grant a new trial 
and when the lower court had no 
power other than In the order of re¬ 
mand to do so. 

U.S.—Realty Acceptance Corporation 

V. Montgomery, supra. 

50.15 U.S.—Wilson v. Aderhold, C.C. 
A.Ga., 89 F.9d 903. 

51. U.S.—Wilson V. Aderhold, supra. 

52. U.S..—Stewart v. Oneal, Ohio, 
257 W, 897, 150 C.e.A. 547. 

52.5 U.S.—Madden v. Perry, CA..!!!., 
264 F.2d 169. 

52.101 TJ.0.~“BCook V. Hook & ,Acker- 
; man, Inc., C.A.Pa., 233 P.2d 180, 
t-:Oeri|oran denied 177 S.Ot. 350, 3,52 


Jarisdlctlon. of lower court ended 
Where a judgment on plaintiffs' 
complaint was more than two years 
old at the time defendant's eounterr 
claim was decided by the district 
court, and appeal had been taken 
from the judgment on the complaint 
and the appeal dismissed, and no 
fraud was connected with such judg¬ 
ment, the district court no longer 
had jurisdiction over the judgment 
as entered or jurisdiction to dismiss 
the complaint on which the judg¬ 
ment was founded. 

TJ.S.—^Hpok V. Hook & Ackerman, Inc., 
C.A.Pa., 233 P.2d 180, certiorari 
denied 77 S.Gt 350, 352 TJ.S. 960, 1 
Ii.Ed.2d 325. ’ 

52.15 U.S.—Madden V, Perry; 'C.A\ 
Ill., 264'F.2dT6l 

52.20 U.S.—Thompson Vi TJ. S,, C.A, 

W.Va., 250 F.2d43. 

Subsegueut proceeding based on mis- 
understanding 

Where first appeal in tort action 
was. dismissed o% ground' that the^ 
was no final, judgment .^and m 
obd nijpeal it appeared, \t^p^t such'ac¬ 
tion iby the lower ioountf might; have, 
been influenced by a misunderstand-' 
dh WA' 'of blaiaCifi^ W 

II : 




I dismissal and sending case back for 
I new trial if plaintiff so desired. 

U.S.—Peterson v. Moore, C.A.Pa., 267 
[ F.2d 496. 

I 52.25 TJ.S.—^U. S. V. Braunstein, C.C. 

I A.N.T.; 168 F.2d 749. 

! 52.30 TJ.S.—^Minneapolis & St. L». Ry. 
Co. w. Pacific Gamble Robinson Co., 
C.A.Minn., 181 F.2d 812. 

I Hot res Jndicata 

Order appealed from could not be 
pleaded as res judicata on issues in¬ 
volved in any subseauent litigation 
between same parties based on a dif¬ 
ferent cause of action. 

TJ.SL—Minneapolis & St; L, Ry. Co. 
V. Haeific , Gamble‘Robinson Co su¬ 
pra. : 

52135 TJ;S.—Ofeland Service Co. v.. 
Perez, 'd.A.Gtiam; 255 F.2d 569. 

52 I 50 ' i>.e.^-^apann.ei;]fl v. Grane, 26'$ 
F.2k 4^, 105 tJ.S.App.b.c: 244. 

53.. , TJ.<S.TrMauro.'y-; Rii€ii4e>!-P^a^ ,13 
' F*Cas.No-^,,|12,- 3^ '0ra|ach p<Cii it,47, 
appeal dismissed 
,.,.4 pet.,4. ' 

‘ ’P^dhl'ti^Cs In fedei^ court 
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appeal may be considered abandoned and the appeal 
ordered dismissed where appellant does not file a 
brief and counsel does not appear on the date set for 
argument,53.5 appellee who gave notice of a 

cross appeal, but whose brief on appeal is devoted 
exclusively to an effort to support the findings and 
decision of the trial court, will be assumed to have 
abandoned his appeal.^3.10 Also, where an ap¬ 
pellee who has protected himself by an appeal of his 
own states that he desires to press his appeal only in 
the event of a reversal on his adversary’s appeal, the 
court, on affirming the judgment on such adversary’s 


appeal, may dismiss appellee's appeal as aban- 
doned.53.15 

§ 296(24). Vacation of Order and Reinstate¬ 
ment of Appeal 

R^lnstatennent of an appeal after dismissal thereof Is 
within the Judicial discretion of the court of appeals. 

A motion to reinstate an appeal after dismissal 
thereof is addressed to the judicial discretion of the 
court,54 and the court may grant such motion on 
good cause shown.55 


9. Review 


a. In General 


§ 297(1). Scope and Extent of Review 

in so far as the scope of review of the decisions of the 
federal district court by the court of appeals is concerned, 
it is not the function of the court of appeals to assume 
the powers of the trial court; but the court is, as to 
law cases, a court of error, having no Jurisdiction save 
to correct errors. 

In so far as the scope of review of the decisions 
of the federal district court by the court of appeals 
is concerned, it is not the function of the court of 
appeals to assume the powers of the trial court 

to abandon appeal from adverse Judg¬ 
ment in federal court. 

U.S.—BYanceschl v. Be Tord, C.C.A, 

Puerto Rico, 71 F.2d 
53.6 XJ.S.-~SwItaj«r v. U. S., C.C.A. 

Mich., 131 F.2d 877. 

63.10 U.S.—Cranor v. Cooper, C.A. 

Wash., 203 F.2d 833, certiorari de¬ 
nied 74 S.Ct 61, 346 U.S. 839, 98 
L.Ed. 360. 

S3.15 tT.S.—Bryant v, Massachusetts 
Bonding & Ins. Co., C.C.A.Tex, 168 
P.2d 967. 

64, U.S,—Rector v. Alcorn, Miss., 

204 F. 748. 123 O.C.A. 126. 
of miMig 

Due diligence In moving to rein¬ 
state the appeal is required, the 
delay will he fatal. 

U.S.—Areoll Mfg. Co. v. Ato^ican 
Equitable Assur. Cv. of Wew T^orlc, 

C.C.A.N.J., 87 F.2d 206—€fmne v. 

- Hulse, aC.A., 33 F.2d 121. 

66. . U.S.—Betts v, Oabag^n, N.C., 296 
P' 860. 124 C.C.A. 203. 

4 C.J. p 609 note Xl. 

granted 

Where appellant's attorpeiy tetd an-, 
penant that' .appeal from district 
oourt’#-.Judging Qoutl. 
tinmed wlthimt tri-eeaaaarF #«hds to; 
pay for pidntluE.hf 
ord 

had paid prating 

tomaor^pt, ^ qsourt of appeals, 

dismissing app^ £pr ap^^hlXais^^s fail-i 


and the appellate court should not itself conduct a 
trial.55-60 Appellate review in the federal courts is, 
of course, limited ultimately by the Seventh Amend¬ 
ment of the Federal Constitution, which provides 
that no fact tried by a jury shall be otherwise re¬ 
examined in any court of the United States than 
according to the rules of the common law.65.65 

The court of appeals is, as to law cases, a court of 
error and it has no jurisdiction save to correct 
errors.56-5 It does not retry a jury case, but reviews 

Bist. Elec, Co., 73 S.Ct. 649, 345 
TJ.S. 909, 97 Li.Bd. 1344—Twentieth 
Century-Fox Film Corp. v. Brook- 
side Theatre Corp., C.A.Mo., 194 F. 
2d 846, certiorari denied 72 S.Ct. 
1036, 343 U.S. 942, 96 L.Ed. 1348. 

Asoertaiaxne]i.t and. correction of er¬ 
rors 

Federal court of appeals for Dis¬ 
trict of Columbia has function and 
duty of ascertaining and correcting 
errors which naturally and inevitably 
ocour in pressure of trial room and 
this is true even of “errors” which lie 
only in differences of upinion. 

B.C.—Wrightson v. tT. S., 222 F.2a 
5S6, 96 U,S.App.B,0. 390. 

Ciorreotion of legal Injusidces 
Where there has once been an op¬ 
portunity for judicial hearing, the 
results in individual cases in federal 
courts are not generally subject to- 
coiVection on mere record reviews 
except where processes on which the 
results rest themselves constitute 
general legal injustices. 

UlS,—Bunsdon v. Federal Land Bank 
of Bt. Paul, aC.A.N.B., 137 F.2d 84. 

■j^ransfoxmaiioa. of action into motion 
Court of appeals was without pow¬ 
er an independent action 

in tv^hlch issues were res judicata by 
reason'of former judgment into a mo¬ 
tion to reopen such former judgment 
and for' further proceedings. 

Chuck Moon v. Dulles, <XA. 
Wash., 237 F.2d 241, certiorari 


urie to die briefs, should be set aside 
and appellant granted time to file 
opening brief. 

TJ.S.—Perry v. U, S., C.A.Alaska, 225 
F.2d 724. 

66.60 B.C.—Schilling v. Schwltzer- 
Cummins Co., 142 F.2d 82, 79 tr.S. 
App.B.C. 20. 

66.60 U.S,—Arnstein v. Porter, C.C. 

A.lSr,T., 154 F.2d 464. 

Trial of case anew generally see In¬ 
fra 5 297(22). 

66.65 U.S.—Lumbermen's Mut. Cas. 
Co. V. Elbert, La., 75 S.Ct. 151, 348 

U. S. 48. 99 UBd. 59. 

56. U.S.—O'Malley v. Cover, C,A, 
Neb., 221 F.2d 156—Empire Bist 
Elec. Co. V. Rupert, C.A,Mo., 199 

E. 2d 9,41, certiorari denied Rupert 

V. Empire Bist. Elec. Co., 73 S,Ct. 
649, 345 U,S. 909, 97 L.Ed. 1344— 
Twentieth Century-Fox Film Corp. 
V. Bropkside Theatre Corp., C.A. 
Mo., 194 F.2d 840, certiorari denied 
72 S.Ct 1035, 348. U.S. 942, 96 L. 
Ed. 1348—^Ilouston Coca-Cola Bot¬ 
tling Co. V, Kelley, C.C.A.Tex.. 131 

F. 2d 627— Maryland Casualty Co. 
y. Reid, CC.A.Tex., T6 F.2a 30. 

B6.i5 U.S.—Dictograph' Products Co. 
' ?v., S'ohotone Corp., 0,AiN.Y., 231 F. 
2d 867—O’Malley v. Cover, C.A,Neb., 
221 P.24t 156—v. Loveman, 
Loab, Inp., C.A«Ala., 217 
■ F,2d 717—Emph?e Bist. Elec. Co. 

, y.’, ;Rupert, C,A.Mo., 199 F,2d 941, 
certiorari denied Rupert v. Empire 
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the record for reversible error by the trial judge in 
failing to conduct the trial within proper bounds, 
its function being limited to a review of specific rul¬ 
ings of the lower court alleged to be erroneous.^® 
Stated otherwise, the court of appeals has nothing 
to do with the verdict of the jury, if it is general 
and in due form, except to ascertain, if it can, 
whether improper evidence was admitted to the jury 
or whether the jury were misdirected by the trial 
judgebut where an issue was submitted to the 
jury, it is the duty of the court of appeals to test 
whether the issue was properly submitted.®®-^® The 
court of appeals, in the interest of an orderly ad¬ 
ministration of justice, will do all that reasonably 
may be done to assure litigants that a trial in a dis¬ 
trict court of the United States shall be so conducted 
that the verdict of the jury fairly may be assumed to 
be based on an impartial consideration of the evi¬ 
dence and the applicable law.^®-is 
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The court of appeals will not decide a matter 
which was for the court below to determine but 
where the facts are not in dispute, the former court 
is in the same position as the trial court to pass on 
the question of law involved. The appellate court 
may not dispose of errors in the trial process on the 
basis of what it thinks the jury will do on another 

trial.60.5 

It has been broadly stated that, on appeal to the 
court of appeals, all issues presented by the plead¬ 
ings and the evidence are before the court for ad¬ 
judication.61 On the other hand, issues which are 
not raised by the pleadings and the evidence are 
not ordinarily before the court of appeals for re- 
view. 61-6 Where an appeal is properly before it, 
it is the duty of the court of appeals to determine 
the jurisdiction of the district court over the par¬ 
ties and the subject matter of the litigation.6i-io 
The reviewing court will carefully scrutinize re- 


nied 77 S.Ct. 659, 352 U.S. 1002, 1 
L..Ed.2d 547. 

Sriprein* court of Puerto Bloo wm 
not inescapably wrong so as to au¬ 
thorize Interference by the circuit 
court of appeals, in holding as a mat¬ 
ter of statutory construction, that the 
Minimum Wage Act amendment au¬ 
thorizing the governor to appoint a 
minimum wage committee to investi¬ 
gate working conditions was not ret¬ 
roactively applicable to a strike which 
had ended before enactment of the 
amendment, In absence of provision in 
the amendment for retroactive opera¬ 
tion. 

U.S.—Minimum Wage Bd. of Puerto 
Rico V. Luce & Co., S. en C., C.C.A, 
Puerto Rico, 155 F.2d 983. 
Arguments not reviewed 

Court of appeals will not deter¬ 
mine what might have been, since 
the court of appeals reviews judg¬ 
ments, not arguments. 

U.S.—Manufacturers Cas. Ins. Co. v. 
Arapahoe Drilling Co., C.A.N.M., 
267 F.2d 6. 

Srror us to terms aud coaditions of 
dismissal 

Whether court erred in fixing term.s 
and conditions on which plaintiff 
would be allowed to dismiss action 
after defendant had answered could 
be determined on appeal from final 
judgment against plaintiff. 

U.S.—Federal Sav. & Loan Ins, Corp. 
v. Reeves. C.C.A.8, 148 F.2d 731. 

57. U.S.—Hoblik v. U. S., C.C.A.Ark., 
161 F.2d 971—Houston Coca-Cola 
Bottling Co. v. Kelley, C.C.A.Tex., 
131 F.2d 627—^Maryland Casualty 
Co. V. Reid. C.C.A.Tex., 76 F.2d 30. 

58. U.S.—Ralston Purina Co. v. No¬ 
vak, C.C.A.Neb., Ill F.2d 631, 

■ 58.5 U.S.—Luther v. Maple, C.A.N. 
D., 250 F.2d 916. 


58.10 U.S.—Franklin v. Columbia 
Terminals Co., C.C.A.Mo., 150 F.2d 
667. 

58.15 U.S.—Mlssouri-K.-T. R. Co. of 

Tex. v. Rldgway, C.A.Mo., 191 F.2d 
363—Kroger Grocery & Baking Co. 
v. Stewart, C.C.A.Mo., 164 F.2d 841. 

68. U.S.—C. T. C. Inv. Co. v. U. S., 
C.C.A.Ill., 108 F.2d 383—Levering 
& Garrigues Co. v. Morrin, C.C.A. 
N.Y., 61 F.2d 115, affirmed 53 S.Ct. 
549, 289 U.S. 103. 77 L.Ed. 1062. 
Determination for Jury 
Where correctness of decision of 
trial court depends on determination 
of fact which only jury could make 
but which has not been made, appel¬ 
late court cannot take place of jury. 
D.C.—In re Adoption of a Minor, C.A., 
194 F.2d 325. 

Befnsal of trial court to order an 
accounting under a supplemental bill 
presents nothing for consideration on 
appeal, where the trial court dis¬ 
missed the supplemental bill. 

U.S.—Barton v. Rex-Oll Co., C.C.A. 
Pa., 29 F.2d 474. 

Belief from judgment taken by mie- 
tofce, etc. 

District court, and not the court 
of appeals, is the place to make a 
record covering requirements of Fed¬ 
eral Rules of Civil Procedure, Rule 
GO (b), 28 U.S.C.A., authorizing one 
to seek relief from judgment or or¬ 
der taken against him by mistake, 
Inadvertence, surprise, or excusable 
neglect. 

U.S.—Perlman v. 322 West Seventy- 
Second Street Co., C.C.A.N.Y., 127 
F.2d 716. 

Baview of ordera out of time 

Where district court refused to re¬ 
view previous orders and decrees out 
of time, appellant could not attack 
them In court of appeals. 
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U.S.—Bernards v. Johnson, Or., 62 S. 

Ct. 30, 314 U.S. 19. 86 L.Ed. 11. 
Motion pending in district court 
Where there was a motion pending 
in the district court to review taxa¬ 
tion of costs as made by the clerk, 
matter of costs was not before the 
court of appeals. 

U.S.—Hoeth v. Stone, C.A.Alaska, 240 
F.2d 384. 

60. U.S.—Flannery Bolt Co. v. Flan¬ 
nery, C.C.A.Pa., 86 P.2d 43. 

60.5 U.S.—Henwood v. Coburn, C.C. 
A.Mo., 166 F.2d 418. 

61. U.S.—Flotation Systems v. U, S. 
for Use of Pollia, C.C.A.Cal., 136 F. 
2d 483—Orth v. Transit Inv. Corp., 
C.C.A.Pa., 132 P.2d 938—Lyon v. 
Union Gas & Oil Co., C.C.A.Ky., 281 
F. 674. 

61.6 U.S.—Schmidtke v. Conesa, C. 
C.A.Puerto Rico, 141 F.2d 634. 

61.10 U.S.—Orth v. Transit Inv. 
Corp., C.C.A.Pa., 132 F.2d 938. 

railure to exhiaust administrative 
remedies 

Where former member of Women’s 
Army Corps sought declaratory judg¬ 
ment fixing status as member of 
corps and for relief in nature of 
mandamus vacating her discharge 
from service and restoring her to 
rank, appellate court was not pre¬ 
cluded by failure of secretary of de¬ 
fense to contest allegation that all 
available administrative remedies had 
been exhausted, from making Inquiry 
to determine whether administrative 
remedies had In fact been exhausted, 
since exhaustion of administrative 
remedies was prerequisite to district 
court’s authority to entertain suit 
and was matter into which court 
was bound to inquire. 

D.C.—Bolger v. Marshall, 193 F.2d 
37, 90 U.S.App.D.C. 80. 
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leases of liability involved in a case, as under the 
Federal Employers’ Liability Act, to make sure 
that they are untainted by fraud or overrcach- 
ing.61.15 

Failure of a district judge to follow the prior rul¬ 
ings of another judge who sat in the same case docs 
not affect the power of the court of appeals to re¬ 
view tne final judgment .®2 in determining a ques¬ 
tion of law, the court of appeals need not treat it 
as the parties to the appeal mistakenly believe it 
should be treated.®-*^ In any event, the scope of 
inquiry on appeal is not broader than that permis¬ 
sible in the lower court.®2-i0 

The court of appeals cannot, of course, consider 
questions or contentions which are, by statute, with¬ 
in the exclusive jurisdiction of some other tri- 
bunal.62.15 

Under former Conformity Act, In accordance 


with the rule stated supra § 287, federal courts 
were not required under the former Conformity 
Act, which has been superseded, as appears in 
Federal Civil Procedure § 26, to follow state prac¬ 
tice with respect to the scope of review.®2*20 

§ 297(2). - Review Dependent on Wheth¬ 

er Questions Are of Law or Fact 

On appeals from the federal district court to the court 
of appeals in law cases, only questions of law are review- 
able. 

On appeals from the federal district court to 
the court of appeals, in law cases, questions of 
law',®2.50 ajjtl only questions of law,®^ ®® are review- 
able. Moreover, while, as appears infra § 297(61),. 
the general rule is that a court of appeals cannot 
review findings of fact, the court of appeals does 
review questions of law, without being bound by 
the conclusions of the court below,®2 although. 


61.15 U.S.—Marshall v. New York 
Cent. R. Co.. C.A.I11., 218 F.2d 900. 

62. U.S.—Friederichsen v. Renard, 
Neb., 231 F. 882, 146 C.C.A. 78. re¬ 
versed on other g-rounda 38 S.Ct. 
460. 247 TJ.S. 207, 62 U.Ed. 1075. 
62.5 U.S.-—In re Central R, Co, of 
N. J., C.C.A.N.J., 163 F.2d 44, cer¬ 
tiorari denied Gardner v. State of 
N. J., 68 S.Ct. 112, 332 U.S. 810, 92 
L.Ed. 388. 

62.10 D.C.—Parks v. Parks, 98 P.2d 
235, 68 App.D.C. 363. 

62.15 Validity of price control reg- 
ulations 

On appeal from order enjoining 
violation of price schedule promulgat¬ 
ed under Emergency Price Control 
Act, court of appeals could not con¬ 
sider contention that the schedule 
compelled changes In business prac¬ 
tices contrary to the act, since that 
was an attack on validity of the 
regulation, of which emergency court 
of appeals had exclusive jurisdiction. 
U.S.—Henderson v. Hurd, C.C.A.N.Y., 
133 F.2d 615, 146 A.L.R. 714. 

62.20 U.S.—Sligo Furnace Co. v. Dal¬ 
ton. Mo., 2.59 F. 632, 166 C.C.A. 600. 
25 C.J. P 825 note 71. 

Appeal from award of commiesion- 
ere in condemnation proceedings. 
U.S.—U. S. V. Forbes. D.C.Ala., 259 F. 
685, affirmed, C.C.A., Forbes v. U. 
S.. 268 F. 273, 

Held matter of procednre 

Question whether a failure to prove 
negligence under each count submit¬ 
ted to jury is fatal error is one of 
practice or procedure in which state 
statute or decision of state court 
must be followed by federal appel¬ 
late court in negligence actions. 

U.S.—Stephenson v. Grand Trunk 
Western R. Co., C.C.A.I11., IIO P.2d 
401, certiorari dismissed 60 S.Ct. 


1107, two cases, 311 U.S. 720, 85 L. 
Ed. 469. 

62.50 U.S.—Republic Pictures Corp. 
V. Rogers, C.A.Cal., 213 P.2d 662. 
certiorari denied Rogers v. Repub¬ 
lic Pictures Corp., 75 S.Ct. 83, 348 

U. S. 858, 99 UBd. 858. rehearing 
denied 75 S.Ct. 206, 348 U.S. 890, 99 
L.Ed. 699, petition denied, C.A., 222 
r.2d 960. 

D.C.—Sun Indemnity Co. of Now York 

V. American University, Washing¬ 
ton, D.C., 26 F.2d 556, 68 App.D.C. 
184. 

Coart of appeals is set np to re¬ 
view errors of law. 

U.S.—Veelik v. Atchison, T. & S. P. 

Hy. Co., C.A.CaI.. 225 F.2d 63. 

62.55 U.S.—O'Malley v. Cover, C.A. 
Neb.. 221 F.2d 166—Central Steel 
Tube Co. v. Herzog, C.A.Iowa, 203 
F.2cl 544—Empire Dist. Elec. Co. 
V. Rupert, C.A.Mo., 199 P.2d 941, 
certiorari denied Rupert v. Empire 
Dist. Elec. Co., 73 S.Ct. 649, 345 
U.S. 909, 97 L.Ed. 1344—Twentieth 
Century-Fox Film Corp. v. Brook- 
side Theatre Corp., C.A.Mo., 194 F. 
2d 846. certiorari denied 72 S.Ct. 
1035, 343 U.S. 942, 96 L.Ed. 1348 
—Dowell, Inc. v. Jowers, C.A. La., 
182 F.2d 676—McPherson v. Ce¬ 
ment Gun Co., aC.A.Okl., 59 P.2d 
889—Perry v. Wiggins, C.C.A.Mo., 
67 F.2d 622, certiorari denied 53 
S.Ct. 12, 287 U.S. 609, 77 L.Ed. 529 
—White V. U. S., C.C.A.Okl., 48 F. 
2d 178. 

Trial of case anew on appeal see in¬ 
fra § 297(22). 

63. U.S.—U. S. V. Hoper, C.A.Ill., 
242 F.2d 468—Bullen v. De Brette- 
ville, C.ACal.. 239 F.2d 824, certio¬ 
rari denied Treasure Co. v. Bullen, 
77 S.Ct. 825, 353 U.S. 947, 1 L.Ed. 
2d 856—Republic Pictures Corp. v. 
Rogers. C.A.Cal., 213 F.2d 662, cer¬ 
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tiorari denied Rogers v. Republic 
Pictures Corp.. 75 S.Ct. 83, 348 U. 
S. 858, 99 L.Ed. 858, rehearing de¬ 
nied 75 S.Ct. 206, 348 U.S. 890, 99 
L.Ed. 699, petition denied, C.A., 222 

P. 2d 950—Petsel v. Chicago, B. & 

Q. R. Co., C.A.Iowa, 202 F.2d 817 
—Spaulding v. Parry Nav. Co., C.A. 
N.Y., 187 F.2d 267, certiorari de¬ 
nied Parry Nav. Co, v. Todd Ship¬ 
yards Corp., 72 S.Ct. 362, 342 U.S. 
918, 96 L.Ed. 686—Campbell Soup 
Co. V. Wentz, C.A.Pa., 172 F.2d 80— 
Johnson v. U. S., C.C.A.N.Y., 168 P. 
2d 886— IT. S. V. Forness, C.C.A.N. 
y., 125 P.2d 928, certiorari denied 
City of Salamanca v. U. S,, 62 S.Ct. 
1293, 316 U.S. 694. 86 L.Ed. 1764— 
Exmoor Country Club v. U. S., C.C. 
A.lll.. 119 F.2d 961—Kuhn v. Prin¬ 
cess Lida of Thurn & Taxis, C.C.A. 
Pa.. 119 F.2d 704—IT. S., for Use of 
Wadeford Electric Co. v. E. J. Biggs 
Const. Co., C.C.A.Ill., 116 P.2d 768 
—^Wolfe v. Murphy, C.C.A.Iowa, 113 
F.2d 775, certiorari denied 61 S.Ct. 
138, 311 U.S. 700, 85 L.Ed. 454— 
Ocean Accident & Guaranty Corpo¬ 
ration V. Rubin, C.C.A.Cal., 73 F. 
2d 157—U. S. Fidelity & Guaranty 
Co. V. Wyler. C.C.A.Okl., 60 F.2d 
856, certiorari denied Wyler v. IT. S. 
Fidelity & Guaranty Co., 53 S.Ct. 
93. 287 U.S. 647, 77 L.Ed. 660—Zu¬ 
rich General Accident & Liability 
Ins. Co. v. Mid-Continent Petrole¬ 
um Corporation, C.C.A.Okl., 43 P. 
2d 356—Road Improvement Dist. 
No. 5 of Crittenden County, Ark. v. 
Roach. C.C.A.Ark., 18 F.2d 755—So¬ 
ciety Anonyme des Sucreries de St. 
Jean v. Polanco, C.C.A.Puerto Rico, 
6 F.2d 3. 

Memorandum filed 

Where ultimate finding on which 
appealed judgment rests is a conclu¬ 
sion of law, or a mixed one, court of 
appeals is empowered to overturn de- 
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§ 297(2) FEDERAL COURTS 

those conclusions are entitled to weight.® 8 8 

Whether particular issues are questions of law 
or fact, in so far as that determines whether the 
question is for the court or for the jury to deter¬ 
mine, is discussed in Federal Civil Procedure 
|§ 966-968. 

Designation of finding by trial court. A finding 
designated by the lower court as one of fact will 
be treated on review as one of law, if substantially 
of the latter character.®^ 


Questions or findings of fact. Various questions 
or findings have been held on review to be ques¬ 
tions or findings of fact,®® including questions or 
findings as to what is the law of a foreign country 
or state,®® although under certain circumstances 
the law of a foreign country may be a matter which 
the reviewing court may consider;®®-® intention to 
transfer title,®7 the intent with which an act is 
done, as rendering the act criminal or fraudu¬ 
lent,®'^-® and other questions involving inten- 


cision of district Judge, even though , 
he has made findings of fact, conclu¬ 
sions of law, and has filed a memoran-1 
dum. I 

U.S.—Chandler ▼. U. S., C.A.Ill,, 226 
F.2d 403. 

63.5 Basis act fnllj artleulatod ^ 

In a negligence action tried to the 
court, whether facts as found show 
negligence presents a Question of 
law with respect to which review¬ 
ing court is not bound by trial court’s 
conclusions, but those conclusions are 
entitled to weight even though their 
bases are not fully articulated in 
findings of fact and opinion. 

U.S.—Johnson v. U. S.. C.C.A.N.Y., 
168 F.2d 886. 

Oonolusloas mot re-Tised 

On appeal from Judgment of dis¬ 
trict court pursuant to mandate of 
supreme court, court of appeals 
would not revise conclusions of law. 
notwithstanding that clarity would 
have been promoted had conclusions 
been cast in a different form, where 
conclusions controlled declaratory 
Judgment, order for Judgment, and 
writ of injunction and terms thereof 
could be cast to avoid misunderstand¬ 
ing. 

U.S.—Allen Bradley Co. v. Local Un¬ 
ion No. 3, Intern. Broth, of Elec. 
Workers, C.C.A.N.Y., 164 F.2d 71. 

64. U.S.—Illinois Bell Telephone Co. 
V. Slattery, C.C.A.Ill., 102 F.2d 68. 
certiorari denied Slattery v. Illi¬ 
nois Bell Telephone Co., .^9 S.Ct. 
1046, 307 U.S. 648, 83 L.Ed. 1527— 
H. B. Glover Co. v. Bladine, C.C.A. 
Iowa, 34 F.2d 605. 

65. Particular qiusstloms or findings 

held Questions or findings of fact: 

(1) Whether an employee breached 
a contract for satisfactory service. 
U.S.—American Trading Co. v. Steele, 

C.C.A.China, 274 F. 774. 

(2) Finding that plaintiff was not 
a bona fide purchaser of a note for 
value, but took it subject to any 
defense affecting the consideration. 
U.S.—American Nat. Bank v. Natkins, 

Wis., 119 F. 645. 66 C.C.A. Ill, cer¬ 
tiorari denied 23 S.Ct. 864, 190 U.S. 
658, 47 L.Ed. 1183. 

(3) Finding of a formula for an 
apportionment of Investment and ex¬ 


pense of telephone exchange as a 
whole between local and toll busi¬ 
nesses or finding that none is prac¬ 
ticable for determining proper rate. 
U.S.—Southwestern Bell Telephone 
Co. V. City of San Antonio, Tex., 76 
F.2d 880. certiorari denied City of 
San Antonio v. Southwestern Bell 
Telephone Co., 65 S.Ct. 835, 295 U.S. 
754, 79 L.Ed. 1698. 

(4) Ruling that contract condition 
that order for Canadian lumber 
would be void if there was a tarifl 
tax was Inserted for benefit of sell¬ 
er. 

U.S.—Fred W. Mears Heel Co. v. Wal- 
ley, C.C.A.Me.. 71 F.2d 876, certio¬ 
rari denied Fred W. Mears Heel 
Co. V. Walley, 66 S.Ct. 122, 293 U.S. 
605, 79 L.Ed. 696. 

(5) In action for conversion of cor¬ 
poration stock by receiver of nation¬ 
al bank, to which pledged as security 
for plaintiff’s notes, where trial court 
found that receiver’s sale of stock 
after default In payment of notes 
was made in good faith and that de¬ 
mand on plaintiff for payment of 
notes and notice to him of sale were 
innocently overlooked, court’s further 
finding that conversion, if any, was 
“technical,” was not conclusion of 
law, but finding of fact, conclusive 
on appeal, as word “technical” was 
used in Qualifying sense as synonym 
of “innocent,” terms “technical con¬ 
version” and “innocent conversion” 
have been used synonymously, and 
finding as whole was that defendant, 
if he dealt with collateral in manner 
violating plaintiff’s rights as owner, 
did so Innocently, in good faith, and 
without intent to Ignore owner’s 
rights. 

U.S.—Plack V. Baumer, C.C.A.Pa., 121 
P.2d 676. 

(6) Other Questions. 

U.S.—Textron, Inc. v. Homes Beauti¬ 
ful, Inc., C.A.Minn., 261 F.2d 646— 
Fox V. Harrison, C.C.A.I11., 146 F.2d 
621—Wayne v. New York Life Ins. 
Co., C.C.A.Mo., 132 F.2d 28—South¬ 
ern Surety Co. of Des Moines, Iowa 
V. U. S., C.C.A.S.D.. 23 F.2d 66, cer¬ 
tiorari denied 49 S.Ct. 11, 278 U.S. 
604, 73 L.Ed. 632. 

66 . U.S.—Burt v. Isthmus Develop¬ 
ment Co., C.A.T6X., 218 F.2d 863, 
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certiorari denied Isthmus Develop¬ 
ment Co. V. Burt, 76 S.Ct. 661, 349 

U. S. 922. 99 L.Ed. 1254—Compania 
Transcontinental de Petroleo, S. A., 

V. Mexican Gulf Oil Co., C.C.A.N.Y., 
292 F. 846—Hudson River Pulp & 
Paper Co. v. Warner, N.Y., 99 F. 
187, 39 C.C.A. 452. 

Horovitz V. Renault, Inc., D.C.N. 
Y., 162 P.Supp. 344. 

Review of Questions of local law see 
infra S 297(4). 

However, it has been held that the 
trial court’s findings as to the law 
of a foreign state are subject to re¬ 
view by appellate court. 

U.S.—Liechti v. Roche, C.A.Canal 
Zone, 198 F.2d 174. 

66.5 Baw neither pleaded nor proved 

In suit by husband, individually 
and as administrator of wife’s es¬ 
tate, against steamship company for 
injuries sustained on high seas by 
wife on company’s steamship under 
contract of carriage providing all 
Questions arising under contract 
should be decided according to Eng¬ 
lish law, which was neither pleaded 
nor proved in trial court, it was with¬ 
in discretion of reviewing court to 
consider whether English law, as it 
understood it, supported husband’s 
claim. 

U.S.—Siegelman v. Cunard White 
Star Limited, C.A.N.Y., 221 F.2d 
189. 

67. U.S.—Barnard v. Standard Oil 
Co. of Indiana, C.C.A.Ind., 110 F.2d 
417. 

67.5 Shitent to defraud 

In action by seller of building ma¬ 
terials against officers of corporate 
building contractor for balance due 
for materials sold and delivered on 
ground that corporate officers were 
liable under Minnesota criminal stat¬ 
ute to effect that any contractor who, 
with Intent to defraud, uses pro¬ 
ceeds of payment made to him on ac¬ 
count of improvement by owner of 
real estate while material furnished 
for such improvement remains un¬ 
paid for shall be guilty of larceny, 
Question of officers’ Intent was one 
of fact for trial court and not one of 
law for reviewing court. 

U.S.—Textron, Inc. v. Homes Beauti¬ 
ful, Inc., C.A.Mlnn., 261 F.2d 646. 
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existence of negligence;®® whether the 
minds of the parties met;®® mitigation of dam¬ 
ages;*^® and excessiveness of verdict.'^^ 

Facts not in dispute. On the other hand, a re- 
viewable question of law is presented where the 
evidence is, or the facts are, undisputed or with¬ 
out substantial conflict,^^ as where the facts are 
stipulated or the case is submitted on an agreed 
statement of facts, as discussed infra § 297(11), 
and where the answer admits the crucial averments 
of the petition by styling them as immaterial and 
as not requiring an answer.*^® 


FEDERAL COURTS § 297(2) 

Questions of law. Various questions or con¬ 
clusions have been held to be questions or con¬ 
clusions of law, such as a question or conclusion 
as to the construction of plcadings,^^ of a de¬ 
cree or judgment,^® a statute,*^® or of a contract or 
other document or instrument. 

The application of incorrect criteria of law to 
the evidentiary facts is reviewable on appeal as 
a matter of law;"^^*® and it is a question of law 
whether there is any substantial evidence to sup¬ 
port a verdict, finding, or judgment.^® What is 


67.10 Question, of intention to es. | 
tablish residence in a particular lo- | 
cality Is a mixed question of com¬ 
pound fact and law which the trial 
judgre is most competent to Judgre and 
the court of appeals is not warranted 
in setting: aside trial court’s dndings 
and conclusions unless clearly erro¬ 
neous. 

U.S.—^Welsh V. American Sur. Co. of 
N. Y., C.A.Tex., 186 F.2d 16. 

68. U.S.—Ahlhauser v. Butler, Wis., 
63 F. 792. 11 C.C.A. 434. 

4 C.J. p 646 note 68. 

69. U.S.—Detroit Copper & Brass 
Rolling Mills V. Wise, C,C.A.N.T.. 
297 F. 460. 

70. U.S.—American Trading Co. v. 
Steele. C.C.A.Chlna, 274 F. 774. 

71 . U.S.—Houston Coca-Cola Bot¬ 
tling Co. V. Kelley. C.C.A.Tex., 131 
F.2d 627. 

Metropolitan St. R. Co. v. Jacobi, 
N.Y., 112 F. 924, 60 C.C.A. 619. 

72. U.S.—Exmoor Country Club v. 
U. S., C.C.A.I11., 119 F.2d 961—U. 
S. Fidelity & Guaranty Co. v. Wyer. 
C.C.A.Okl., 60 F.2d 856, certiorari 
denied Wyer v. U. S. Fidelity & 
Guaranty Co., 63 S.Ct. 93. 287 U.S. 
647, 77 L.Ed. 660—Kaufmann v. 
Commissioner of Internal Revenue, 
C.C.A.Pa.. 44 F.2d 144—Weicker v. 
Bromfleld, C.C.A.Colo., 34 F.2d 377. 

Partionlar questions held legal ques¬ 
tions on undisputed facts 

(1) Whether particular facts con¬ 
stitute negligence. 

U.S.—Johnson v. U. S., C.C.A.N.T., 
168 F.2d 886. 

(2) Whether insured met his death 
as a result of service, travel, or flight 
in aircraft, so as to preclude recov¬ 
ery on life policy. 

U.S.—Bull V. Sun Life Assur. Co. of 
Canada. C.C.A.I11., 141 F.2d 466, 
155 A.L.R. 1014, certiorari denied 
65 S.Ct. 65, 323 U.S. 723, 89 L.Ed. 
681. 

73. U.S.—Publicker v. Shallcross, C. 
C.A.Pa., 106 F.2d 949, 126 A.L.R. 
386, certiorari denied 60 S.Ct. 379, 
308 U.S. 624. 84 L.Ed. 521. 

74. U.S.—Edenborn v. Sim, N.T., 206 
F. 276, 124 C.C.A. 339, reversed on 

86 C.J.S.—69 


other grounds 37 S.Ct. 36, 242 U.S. 
131, 61 L.Ed. 199, and 37 S.Ct. 38, 
242 U.S. 137, 61 L.Ed. 204. 

4 C.J. p 648 note 23. 

Dismissal for want of jurisdiction 
Whether a Judgment of dismissal 
for want of Jurisdiction is supported 
by the pleadings is a question of law. 
U.S.—Cushny v. Crowe, C.C.A.Mo., 86 
F.2d 37. 

75. U.S.—Illinois Bell Telephone Co. 
v. Slattery. C.C.A.IIL. 102 F.2d 68, 
certiorari denied Slattery v. Illinois 
Bell Telephone Co., 69 S.Ct. 1046, 
307 U.S. 648, 83 L.Ed. 1627. 

Alleged ambiguity 
Although reviewing court did not 
find Judgment ambiguous as claimed 
by appellant, court construed Judg¬ 
ment to clarify alleged ambiguity. 
U.S.—Baxter v. City and County of 
Dallas Levee Improvement Dlst., 
C.C.A.Tex., 131 F.2d 434. 

76. U.S.—Exmoor Country Club v. 
U. S., C.C.A.I11., 119 F.2d 961—H. 
B. Glover Co. v. Bladine, C.C.A. 
Iowa, 34 F.2d 606. 

77. U.S.—Pekovich v. Coughlin, C.A. 
Alaska, 268 F.2d 191—Republic 
Pictures Corp. v. Rogers, C.A.Cal., 
213 F.2d 662, certiorari denied Rog¬ 
ers V. Republic Pictures Corp., 75 
S.Ct. 83, 348 U.S. 858, 99 L.Ed. 858, 
rehearing denied 75 S.Ct. 206, 348 
U.S. 890, 99 L.Ed. 699, petition de¬ 
nied, C.A., 222 P.2d 950—Kell v. 
Gross. C.A.Tex., 171 F.2d 716, cer¬ 
tiorari denied 70 S.Ct. 56, 338 U.S. 
816, 94 L.Ed. 493—U. S., for Use 
of Wadeford Electric Co. v. B. J, 
Biggs Const. Co., C.C.A.Ill., 116 F. 
2d 768—Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M, R. 
Co., C.C.A.Minn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 
& S. S. M, R, Co. V. Pike Rapids 
Power Co.. 69 S.Ct. 362, 306 U.S. 
660, 83 L.Ed. 428, rehearing denied 
69 S.Ct. 487, 306 U.S. 667, 83 L.Ed. 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. P. & 
S. S. M. R. Co., 69 S.Ct. 488, 306 
U.S. 640, 83 L.Ed. 1040—Erskine v. 
U. S., C.C.A.Cal., 84 P.2d 880, deny¬ 
ing rehearing 84 F.2d 690—Road 

I Improvement Dist. No. 6 of Crit- 
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tenden County, Ark., v. Roach, C.C. 
A.Ark., 18 F.2d 756—Roessler & 
Hasslacher Chemical Co. v. Stand¬ 
ard Silk Dyeing Co., N.T., 264 F. 
777, 166 C.C.A. 223, certiorari de¬ 
nied Standard Silk Dyeing Co. v. 
Roessler & Hasslacher Chemical 
Co., 40 S.Ct. 11, 260 U.S. 663, 63 L. 
Ed. 1196. 

Appellate oonrts have uutrammeled 
power to Interpret written documents. 
U.S.—Eddy v. Prudence Bonds Corp., 
C.C.A.N.Y., 165 F.2d 167, certiorari 
denied 68 S.Ct. 664, 333 U.S. 846, 92 
L.Ed. 1128. 

Xasurauoe policy 

U.S.—Bull V. Sun Life Assur. Co. of 
Canada, C.C.A.Ill., 141 F.2d 466. 166 
A.L.R. 1014, certiorari denied 65 S. 
Ct. 66, 323 U.S. 723, 89 L.Ed. 681. 

Trust deed 

U.S.—Welch V. Hassett, C.C.A.Mass., 
90 F.2d 833, affirmed 68 S.Ct. 669, 
303 U.S. 303, 82 L.Ed. 868. 

Tariff 

When appeal from Judgment of 
federal district court to court of ap¬ 
peals presents question of tariff in¬ 
terpretation or construction, district 
court’s decision may usually be re¬ 
viewed as a question of law. 

U.S.—Chicago, B. & Q. R. Co. v. U. S., 
C.A.Ill., 221 P.2d 811—Union Wire 
Rope Corporation v. Atchison, T. 
& S. F. Ry. Co., C.C.A.MO.. 66 F.2d 
965, certiorari denied 64 S.Ct. 122, 
290 U.S. 686, 78 L.Ed. 691. 

No Interference with lower court’s 
Interpretation 

Where parties stipulated that de¬ 
termination in a first case of all is¬ 
sues concerning a partnership would 
be determinative of related issues in 
other cases and what the parties in¬ 
tended therein was somewhat ambig. 
uous, there would be no interference 
with the tax court’s understanding 
of the stipulation. 

U.S.—C. I. R. v. Finley, C.A., 266 F. 
2d 885. 

77A U.S.—^Hoover Co. v. Mitchell 
Mfg. Co., C.A.I11., 269 F.2d 796. 

78. U.S.—Dixon v. U. S., C.C.A.I11., 
113 F.2d 640—American Nat. Bank 
& Trust Co. V. U. S.. C.C.A.I11.. 104 
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a reasonable time has been said to be usually, but i held to involve questions of law are set out in the 
not always, a question of law7® Other matters | note.*® 


F.2d 783—Wessel v. IT. S., C.C.A. 
Neb., 49 P.2d 137—Zurich General 
Accident & Liability Ins. Co. v. 
Mid-Continent Petroleum Corpora¬ 
tion, C.C.A.Okl., 43 P.2d 355—Stin¬ 
son V. Business Men’s Accident 
Ass’n, C.C.A.Okl.. 43 P.2d 312— 
Martin v. Richmond, F. & P. R. Co., 
C.C.A.Va., 8 F.2d 26—Corey v. At¬ 
las Coal & Coke Co., C.C.A.Mich.. 
277 P. 138. 

4 C.J. p 648 note 26. 

ZatsTState ooxnmsrcs 
Trial court’s findings In general 
terms that employer and employee 
were engaged In interstate commerce 
and were subject to Fair Labor 
Standards Act during period involved 
in action were in effect conclusions 
of law and on appeal circuit court of 
appeals was reauired to consider the 
testimony and its sufficiency to sup¬ 
port the conclusions. 

U.S.—Kantar v. Garchell, C.C.A. 
Minn., 160 P.2d 47. 

Motion for Judgment on the evi. 

denoe, with refusal and reservation 
of exception, raises question of law 
for review, as to sufficiency of evi¬ 
dence to warrant Judgment. 

U.S.—Builders & Manufacturers Mut. 
Casualty Co. v. Preferred Automo¬ 
bile Ins. Co., C.C.A.Ohio, 118 F.2d 
118—Page V. Lafayette Worsted 
Co., C.C.A.R.L, 66 F.2d 339, certio¬ 
rari denied Lafayette Worsted Co. 
V. Page, 64 S.Ct. 127, 290 U.S. 692. 
78 L.Ed. 696—U. S. v. Great North¬ 
ern Ry. Co.. C.C.A.Minn., 67 F.2d 
385, affirmed 63 S.Ct. 28, 287 U.S. 
144, 77 L.Ed. 223—White v. U. S., 
C.C.A.Okl., 48 P.2d 178—Zurich 
General Accident & Liability Ins. 
Co. V. Mid-Continent Petroleum 
Corporation, C.C.A.Okl., 43 P.2d 
356—Bank of Waterproof v. Fideli¬ 
ty & Deposit Co. of Maryland, C.C. 
A.La., 299 F. 478, certiorari denied 
Fidelity & Deposit Co. of Maryland 
V. Bank of Waterproof, 45 S.Ct. 98, 
266 U.S. 618, 69 L.Ed. 471. 

Motion for nonsuit made by de¬ 
fendant at the close of the evidence 
and based on the asserted lack of 
evidence as to matters essential to 
recovery presents a reviewable ques¬ 
tion of law. 

U.S.—Maryland Casualty Co. v. 
Jones, Cal., 49 S.Ct. 484, 279 U*S. 
792, 73 L.Ed. 960. 

Motion for dlrsetsd verdict 

If trial court erred in denying mo¬ 
tion for directed verdict made by de¬ 
fendant in tort action at close of all 
testimony, such error was error at 
law occurring during trial of action 
and would be reviewable as such on 
appeal. 


tj.s.— Central Steel Tube Co. v. Her¬ 
zog, C.A.Iowa, 203 F.2d 644. 

Motion for Judgment notwlthstand- 
Ing verdlot 

U.S.—Widder v. New York, C. & St. 
L. R. Co., D.C.Pa., 142 P.Supp. 830, 
affirmed, C.A., 235 P.2d 762. 

79. U.S.—American Concrete Steel 
Co. V. Hart, C.C.A.N.Y., 286 P. 322. 

80. Duties of parties 

In seaman’s action under Jones 
Act against employer for injuries 
sustained in a fall at a pier while 
seaman was descending a ladder, 
which ladder was owned by third- 
party defendant, finding of Jury that 
it was duty of both third-party de¬ 
fendant and seamen in deck depart¬ 
ment of the ship to see that ladder 
was properly secured or lashed was 
not a finding of fact but a legal con¬ 
clusion and was not binding on court 
of appeals. 

U.S.—Spaulding v. Parry Nav. Co., C. 
A.N.Y., 187 F.2d 267, certiorari de¬ 
nied Parry Nav. Co. v. Todd Ship¬ 
yards Corp., 72 S.Ct. 862, 342 U.S. 
918, 96 L.Ed. 686. 

Degal effect of traasaotlouz 

Where trial court’s findings were 
findings as to effect of certain trans¬ 
actions rather than findings which 
resolved disputed facts, court of ap¬ 
peals was not obstructed by tradi¬ 
tional rule not to disturb trial 
court’s findings of fact but was free 
to make its own determination as to 
legal conclusion to be drawn. 

U.S.—Brown v. Cowden Livestock 
Co., C.A.Arlz., 187 F.2d 1016. 

UnlqueuesB of particular product 

In action by soup company to en¬ 
join carrot grower and his vendee 
from disposing of carrots to others 
and for specific performance of con¬ 
tract, finding of district court that 
carrots were not unique goods was 
not binding and court of appeals 
could exercise its independent judg¬ 
ment on question, since it was either 
a conclusion of law or mixed fact 
and law. 

U.S.—Campbell Soup Co. v. Wentz, C. 
A.Pa., 172 F.2d 80. 

Contribution between tort-feazorz 

(1) There is not, and since the de¬ 
cision in Erie R. Co. v. Tompkins, N. 
Y., 68 S.Ct. 817, 304 U.S. 64, 82 L.Ed. 
1188, 114 A.L.R. 1487, conformed to, 
C.C.A., Tompkins v. Erie R. Co., 98 
F.2d 49, certiorari denied 69 S.Ct. 
108, 805 U.S. 637, 83 L.Ed. 410, re¬ 
hearing denied 69 S.Ct. 229, 806 U.S. 
673, 83 L.Ed. 436, there cannot be, 
any fixed and binding federal rule of 
general application concerning con¬ 
tribution between two persons liable 
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for a tort in the absence, on the part 
of either, of any personal participa¬ 
tion, personal culpability, fraud, or 
moral wrong; and this imposes on 
the court of appeals the duty of ex¬ 
ercising its own Judgment in decid¬ 
ing the question. 

D.C.—George’s Radio v. Capital 
Transit Co., App.D.C., 126 F.2d 219. 

(2) Application of state law to 
questions of general or commercial 
law see supra S 185. 

Other matters held questions of law 

(1) Application of proper rule of 
damages for breach of contract, ex¬ 
cept "where the application of the 
true rule of damages depends upon 
circumstances and facts which throw 
light upon the understanding of the 
parties and the character of the 
agreement.’’ 

U.S.—Milton v. H. C. Stone Lumber 
Co., C.C.A.I11., 36 F.2d 589, 690. 

(2) In action for value of attor¬ 
ney’s services, difficulty of the legal 
problem with respect to which the 
services were rendered. 

U.S.—Kuhn V. Princess Lida of 
Thurn & Taxis, C.C.A.Pa., 119 P.2d 
704. 

(3) Materiality of Insured’s state¬ 
ments in application for accident in¬ 
surance policy sued on. 

U.S.—Ocean Accident & Guaranty 
Corporation v. Rubin, C.C.A.Cal., 73 
F.2d 157. 

(4) Where a bill to review a for¬ 
mer decree for error appearing on 
the face of the record was dismissed 
on defendant’s motion, the question 
whether there was any error appar¬ 
ent on the face of the record is one 
of law. 

D.C.—Rudolph v. Hunt, 286 F. 1007, 
62 App.D.C. 343, certiorari denied 
43 S.Ct. 621, 262 U.S. 744, 67 L.Ed. 
1211 . 

(6) Where admissions in plead¬ 
ings, together with stipulated ulti¬ 
mate facts, require Judgment for 
plaintiff, it is error of law, review- 
able on appeal, if court enter Judg¬ 
ment for defendant; and, if plaintiff 
is entitled to Judgment on stipulated 
ultimate facts, fact that parties in¬ 
troduced evidence on other theories 
does not deprive him of right to re¬ 
versal. 

U.S.—Lumbermen’s Trust Co. v. 
Town of Ryegate, C.C.A.Mont., 61 
P.2d 14. 

(6) Other matters. 

U.S.—Phelan v. Middle States Oil 
Corp., 220 F.2d 693, certiorari de¬ 
nied Cohen v. Glass, C.A.N.Y., 76 S. 
Ct. 772, 349 U.S. 929, 99 L.Ed. 1269. 
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FEDERAL COURTS §§ 297(2)-297(3) 


Mixed questions of law and fact The conclu¬ 
sion of the trial court as to fraud is a mixed one 
of law and fact.^i 

§ 297(3). -Matters Not Necessary to De¬ 

cision on Review 

The court of appeals will determine only matters 
actually in controversy and essential to a decision In the 
particular case, and will not consider questions not di¬ 
rectly involved, or not necessary or relevant to, or ma¬ 
terial in, the determination of the cause, nor will it 


Indulge in any unnecessary declarations of law. Abstract, 
moot, academic, or hypothetical questions will not be 
considered or decided. 

The federal court of appeals will determine only 
matters actually in controversy and essential to a 
decision in the particular case before it;8l-50 and 
questions not directly involved in an appeal, or not 
necessary or relevant to, or material in, the final 
determination of the cause, will not be considered 
or decided by a court of appeals and in gen- 


81. U.S.—U. S. V. Mammoth Oil Co., 
C.C.A.Wyo., 14 F.2d 706, affirmed 48 
S.Ct. 1, 276 U.S. 13, 72 L.Ed. 137. 

81.50 U.S.—McComb v. McCormack, 

C.C.A.Tex., 159 F.2d 219. 

D.C.—^U. S. V. International Union, 
United Mine Workers of America, 
190 F.2d 865, 88 U.S.App.D.C. 341. 

82. U.S.—Barker Painting Co. v. Lo¬ 
cal No. 734, Brotherhood of Paint¬ 
ers, Decorators, and Paperhangers 
of America, N.J., 50 S.Ct. 356, 281 

U. S. 462, 74 L.Ed. 967. 

J. T. Majors & Son, Inc. v. Lip- 
pert Bros., Inc., C.A.Kan., 263 F.2d 
650—Phelan v. Middle States Oil 
Corp., C.A.N.Y., 220 F.2d 593, cer¬ 
tiorari denied Cohen v. Glass, 75 
S.Ct. 772, 349 U.S. 929, 99 L.Ed. 
1260—Farmer v. Powers, C.A.La., 
204 F.2d 509—^Adams-Mitchell Co. 

V. Cambridge Distributing Co., C.A. 
N.Y., 189 P.2d 913—Stephenson v. 
Steinhauer, C.A.N.D., 188 F.2d 432 
—Chicago, K. I. & P. R. Co. v. 
Humphreys, C.A.Okl., 172 F.2d 644 
—Tracy v. Terminal R. Ass’n of 
St. Louis, C.A.MO., 170 F,2d 635— 
Hagen v. Porter, C.C.A.Cal., 166 F. 
2d 362, certiorari denied 67 S.Ct. 
86, 329 U.S. 729, 91 L.Ed. 631— 
Standard Brands v. Smidier, C.C.A. 
N.Y., 161 F.2d 34—McCarney v. 
Scott, C.C.A.N.Y., 146 F.2d 624— 
Carbide & Carbon Chemicals Corp. 
V. U. S. Industrial Chemicals, C.C. 
A.Md., 140 F.2d 47—Fanchon & 
Marco v. Hagenbeck - Wallace 
Shows Co., C.C.A.Cal., 126 F.2d 101 
—City of San Diego v. Perry, C.C. 
A.Cal., 124 F.2d 629—O’Brien v. 
Pabst Sales Co., C.C.A.Tex., 124 F. 
2d 167, certiorari denied 62 S.Ct. 
917, 316 U.S. 823, 86 L.Ed. 1220— 
Simms v. Andrews, C.C.A.Okl., 118 
F.2d 803—Northwestern Mut. Life 
Ins. Co. of Milwaukee, WIs. v. BMnk, 
C.C.A.Mich., 118 F.2d 761—Hinton 
V. Columbia River Packers Ass’n, 
C.C.A.Or., 117 F.2d 310, reversed on 
other grounds 62 S.Ct. 620, 316 U. 
S. 148, 86 L.Ed. 760—Rey v. Coloni¬ 
al Nav. Co., C.C.A.N.Y., 116 F.2d 
580—Doyne v. Saettele, C.C.A.Mo., 
112 F.2d 166—Gallon Iron Works 

Manufacturing Co. v. J. D. 
Adams Mfg. Co., C.C.A.Ind., 106 F. 
2d 943—Queen v. U. S., C.C.A.N.C., 
105 F.2d 146, certiorari denied 60 
S.Ct. 144, 308 U.S. 600, 84 L.Ed. 602 


—McLeod V. Majors, C.C.A.Fla., 
102 P.2d 128—E. W. Bliss Co. v. 
Cold Metal Process Co., C.C.A.Ohlo, 
102 P.2d 106—M. & M. Transp. Co. 
V. Cochran, C.C.A.R.I., 100 F.2d 207 
—Royal Oak Drain Dist., Oakland 
County V. Keefe, C.C.A.Mich., 87 F. 
2d 786—Oxford Varnish Corpora¬ 
tion V. Ault & Wiborg Corporation, 
C.C.A.Mlch., 86 P.2d 390—Carson 
V. Long-Bell Lumber Corporation, 
C.C.A.MO., 73 F.2d 397, certiorari 
denied 55 S.Ct. 352, 294 U.S. 707, 79 
L.Ed. 1242, rehearing denied 56 S. 
Ct. 506, 294 U.S. 731, 79 L.Ed. 1261 
—Johnson v. Ingersoll, C.C.A.Ill., 
63 P.2d 86—Superior Oil Corpora¬ 
tion V. Matlock, C.C.A.Okl., 47 F.2d 
993—Henderson v. Richardson Co., 
C.C.A,W.Va., 26 P.2d 225—Steidle 
V. Reading Co., C.C.A.N.J., 24 F.2d 
299, certiorari denied 49 S.Ct. 13, 
278 U.S. 609, 73 L.Ed. 635—Cincin¬ 
nati, N. O. & T. P. Ry. Co. V. Da¬ 
vis. C.C.A.Tenn., 293 F. 481—Severn 
V. Philadelphia & R. Ry. Co., C.C. 
A.N.J.. 281 F. 784—Ward v. Foulk- 
rod, C.C.A.Pa., 264 F. 627—Edgar 
V. Ames, Okl., 266 F. 835, 167 C. 
C.A. 163—Baldwin Co. v. R. S. How¬ 
ard Co., N.Y., 238 F. 154, 161 C. 
C.A. 230, certiorari denied R. S. 
Howard Co. v. Baldwin Co., 37 S.Ct. 
400. 243 U.S. 636, 61 L.Ed. 941— 
Odell V. H. Batterman Co., N.Y., 
223 F. 292, 138 C.C.A. 634—Jackson 
V. Virginia Hot Springs Co., Va., 
213 F. 969, 130 C.C.A. 376, followed 
in 213 F. 976, 130 C.C.A. 381. 
D.C.—Stitzel-Weller Distillery v. 

Wickard, 118 P.2d 19, 73 App.D.C. 
220—^Whlte V. Central Dispensary 
and Emergency Hospital, 99 F.2d 
355, 69 App.D.C. 122, 119 A.L.R. 
1002—Farley v. U. S. ex rel. Welch, 
92 F.2d 633, 67 App.D.C. 382—Ha- 
zen V. American Security & Trust 
Co., 266 F. 447, 49 App.D.C. 297— 
Moses V. Hayes, 36 App.D.C. 194. 

4 C.J. p 649 note 36. 

Another statement is that ques¬ 
tions or objections need not be con¬ 
sidered where the result would be the 
same however they were decided, or 
where the decision on a different 
matter is decisive of the case. 

D.C.—^Acker v. H. Herfurth, Jr., Inc., 
110 F.2d 241, 71 App.D.C. 241. 
scatter not yet detemOnea 
Appellate court could not hold im¬ 
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proper an allowance of attorneys* 
fees which as yet had not been de¬ 
termined, the lower court having di¬ 
rected special master to determine 
reasonable attorneys’ fees to be al¬ 
lowed. 

U.S.—Refrigeration Engineering v. 
York Corp., C.C.A.Cal., 168 F.2d 
896, certiorari denied 69 S.Ct. 133, 
335 U.S. 859, 93 L.Ed. 406. 

Partlonlar matters or questions not 
considered 

(1) One of defendant’s pleas need 
not be considered if the uncontro¬ 
verted evidence sustains its other 
plea. 

U.S.—Sponge Exch. Bank of Tarpon 
Springs v. Commercial Credit Co., 
C.C.A.Fla., 263 F. 20, certiorari de¬ 
nied Commercial Credit Co. v. 
Sponge Exch. Bank of Tarpon 
Springs, 40 S.Ct. 687, 263 U.S. 496, 
64 L.Ed. 1030. 

(2) Appellate court is not re¬ 
quired or permitted to consider evi¬ 
dence on an appeal which brings up 
for review only questions of law. 
U.S.—Doyle V. Ponsford, C.C.A.Minn., 

136 F.2d 401. 

(3) Where federal district court 
fell into error in treating survey and 
patent of federal government as con¬ 
clusive on question whether land 
was upland or tideland, court of ap¬ 
peals was not required to review evi¬ 
dence and determine whether land in¬ 
volved was tideland. 

U.S.—Borax Consolidated v. City of 
Los Angeles, Cal., 56 S.Ct. 23, 296 
U.S. 10, 80 L.Ed. 9, rehearing de¬ 
nied 66 S.Ct. 304, 296 U.S. 664, 80 
L.Ed. 473. 

(4) Where the parties agree that 
the trial court’s original and so- 
called supplemental findings correct¬ 
ly reflect the facts, the reviewing 
court may consider the whole of the 
findings without passing on the trial 
court’s authority to amend in the 
manner adopted. 

U.S.—^Hayes v. Kelley, C.C.A.Or., 112 
F.2d 897. 

(5) Decree will be disregarded on 
appeal in so far as it declares mort¬ 
gage void, where in that respect it 
has no relation to, or bearing on, ac¬ 
tual relief accorded, no relief having 
been sought as against mortgage. 
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eral the court of appeals will decline to indulge in 
any unnecessary declarations of law on an ap- 

peal.82.6 


Thus abstract, moot, academic, or hypothetical 
questions will not be considered or decided,®^ nor 
will questions the determination of which will not, 


U.S.—^Zaring* y. Strauss ft Co., C.C.A. 
Idaho, 30 F.2d 813. 

(6) Assignments of error on cross 
writ, which are contingent and in the 
alternative, need not be reviewed 
where Judgment for defendant, which 
sued out the cross writ, is aihrmed. 
U.S.—Proctor Coal Co. v. U. S. Fidel¬ 
ity ft Guaranty Co., Ga., 236 F. 910, 
150 C.C.A. 172. 

(7) Other matters. 

U.S.—Chapman v. U. S., C.C.A.MO., 
139 F.2d 327. 

Fartloalar matters or guastloas con¬ 
sidered 

(1) Where complaint asserted 
right of trainmen in passenger serv¬ 
ice to an opportunity to transfer to 
freight seniority list and as an al¬ 
ternative asked for damages against 
railroad, and trial court rendered 
Judgment for plaintiffs on first claim, 
court of appeals in affirming Judg¬ 
ment of trial court on first claim 
could also pass on plaintiffs’ right to 
damages. 

D.C.—Conner v. Pennsylvania R. Co., 
177 F.2d 854, 85 U.S.App.D.C. 223, 
certiorari denied 70 S.Ct. 622, 339 
U.S. 919, 94 L.Ed. 1843, Brotherhood 
of R. R. Trainmen v. Conner, 70 S. 
Ct. 624, 339 U.S. 919, 94 L.Ed. 1343, 
and Pennsylvania R. Co. v. Con¬ 
ner, 70 S.Ct. 624, 339 U.S. 919, 94 
L.Ed. 1343. 

(2) That plaintiff’s right to an in¬ 
junction expired pendente lite does 
not relieve court from duty of deter¬ 
mining substantial issues existing 
when case is argued on appeal. 

U.S.—Standard Fashion Co. v. Ma- 
grane Houston Co., Mass., 259 F. 
793, 170 C.C.A. 693, affirmed 42 S. 
Ct. 360, 258 U.S. 346, 66 L.Ed. 653. 

(3) Stockholders appealing from 
order dismissing complaint for loss¬ 
es arising out of alleged untruthful 
statements in and fraudulent conduct 
in use of prospectus or registration 
statement could challenge validity of 
requirement of bond as condition of 
repleading, since failure to comply 
with condition led to the final order 
of dismissal. 

U.S.—Fischman v. Raytheon Mfg. 
Co., G.A.N.T., 188 F.2d 783. 

Vo seryloe of process 

Where, In action under federal civ¬ 
il rights statute by state prisoner 
against police officers, his appointed 
counsel, and an assistant prosecut¬ 
ing attorney for compensation for his 
imprisonment, defendants had not 
been served with process in the dis¬ 
trict court, there was no case or con¬ 
troversy before the court of appeals 
in the constitutional sense, and there¬ 
fore the court of appeals did not 


reach the issue of limitation or the 
other defenses presented. 

U.S.—Curtis V. Tower. C.A.Mich., 262 
F.2d 166. 

Jurisdiction of district court m to 
another party 

Where subject of appeal was order 
of Home Loan Bank Board concern¬ 
ing current alleged Improper opera¬ 
tions of Long Beach Federal Savings 
and Loan Association, and possibil¬ 
ity of taking corrective action in fu¬ 
ture, determination of propriety of 
such order was not germane to basic 
Jurisdiction of lower court to hear 
and determine Independent plenary 
action by Los Angeles association to 
determine propriety of consolidating 
of reserve banks of former Eleventh 
and Twelfth Districts, and such case 
could not be dismissed as incident 
of determination of appeal. 

U.S.—^Home Loan Bank Bd. v. Mal- 
lonee, C.A.Cal., 196 F.2d 336, certio¬ 
rari denied Mallonee v. Fahey, 73 
S.Ct. 863, 346 U.S. 962, 97 L.Ed. 
1374, Wilmington Federal Sav. ft 
Loan Ass’n v. Home Loan Bank 
Bd., 73 S.Ct. 863. 345 U.S. 962, 97 
L.Ed. 1374, Home Inv. Co. v. Fa¬ 
hey, 73 S.Ct. 864, 346 U.S. 962, 97 
L.Ed. 1374, Utley v. Fahey, 73 S. 
Ct. 864, 346 U.S. 962, 97 L.Ed. 1374, 
Wallis V. Fahey, 73 S.Ct. 864, 345 
U.S. 952, 97 L.Ed. 1374, Title Serv¬ 
ice Co. V. Fahey, 73 S.Ct. 865, 345 

U. S. 962, 97 L.Ed. 1374, and Wil- 
hoit V. Fahey, 73 S.Ct. 866, 346 U. 
S. 962, 97 L.Ed. 1374, rehearing de¬ 
nied Mallonee v. Fisher, 73 S.Ct. 
1120, 845 U.S. 978, 97 L.Ed. 1393, 
Wilmington Federal Sav. ft Loan 
Ass’n V. Home Loan Bank Bd., 73 
S.Ct. 1120, 346 U.S. 978, 97 L.Ed. 
1393, Home Inv. Co. v. Fahey, 73 
S.Ct. 1121, 346 U.S. 978, 97 L.Ed. 
1393, Utley V. Fahey, 73 S.Ct. 1121, 
345 U.S. 978, 97 L.Ed. 1393, Wallis 

V. Fahey. 73 S.Ct. 1121, 346 U.S. 
978, 97 L.Ed. 1393, Title Service 
Co. V. Fahey, 73 S.Ct. 1121, 346 U. 
S. 978, 97 L.Ed. 1393 and Wilhoit 
V. Fahey, 73 S.Ct. 1122, 846 U.S. 
978, 97 L.Ed. 1393. 

82.5 U.S.—Elliott V. Thompson, C. 
A.Mo., 186 F.2d 627. 

83. U.S.—General Houses, Inc. v. 
Marloch Mfg. Corp., C.A.N.Y., 239 
F.2d 610—In re Huntingdon & 
Broad Top Mountain R. R. ft Coal 
Co., C.A,Pa., 213 F.2d 411—Sher¬ 
wood Distilling Co. v. R. F. C., C.A. 
Md., 201 F.2d 42—A. B. Dick Co. v. 
Marr, CJI.N.T.. 197 F.2d 498, cer- 
tiorarl denied Marr v. A. B. Dick 
Co., 73 S.Ct. 169, 344 U.S. 878, 97 
L.Ed. 680, rehearing denied 73 S.Ct. 
282, 844 U.S. 906, 97 L.Ed. 699— 
In re Chicago Hys. Co., C.C.A.I11., 
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168 F.2d 65—^U. S. v. Aluminum 
Co. of America, C.C.A.N.Y., 148 
F.2d 416—Galdi v. Jones, C.C.A. 
Conn., 141 F.2d 984—Liken v. Shaf¬ 
fer, C.C.A.Iowa, 141 F.2d 877, cer¬ 
tiorari denied 65 S.Ct. 90, 823 U. 
S. 756, 89 L.Ed. 606—Ex parte Cat- 
anzaro, C.C.A.N.J., 188 F.2d lOO, 
certiorari denied In re Catanzaro, 
64 S.Ct. 789, 321 U.S. 793, 88 L.Ed. 
1083—Henry H. Cross Co. v. U. S., 
C.C.A.I11., 133 F.2d 183—Powell v. 
Maryland Trust Co., C.C.A.Va., 125 
P.2d 260, certiorari denied 62 S.Ct. 
1041, 316 U.S. 671, 86 L.Ed. 1746, 
rehearing denied 62 S.Ct. 1273, 
316 U.S. 711, 86 L.Ed. 1777, cer¬ 
tiorari denied 62 S.Ct. 1046, 316 

U. S. 671, 86 L.Ed. 1746, rehearing 
denied 62 S.Ct. 1274, 316 U.S. 711, 
86 L.Ed. 1777—City of High Point 

V. Duke Power Co., C.C.A.N.C., 120 
F.2d 866—U. S. v. Meyer, C.C.A.Ill., 
113 F.2d 387, certiorari denied Mey¬ 
er V. U. S., 61 S.Ct. 174, two cases, 
311 U.S. 706, 86 L.Ed. 469—Robin¬ 
son V. Harris Trust ft Savings 
Bank, C.C.A.Tex., 89 F.2d 929, cer¬ 
tiorari denied 68 S.Ct. 37, 302 U.S. 
716, 82 L.Ed. 553—Gldeon-Ander- 
Bon Lumber Co. v. St. Louis South¬ 
western Ry. Co., C.C.A.Mo., 88 F. 
2d 232—Oxford Varnish Corpora¬ 
tion V. Ault ft Wlborg Corporation, 
C.C.A.Mich., 83 F.2d 764, rehearing 
denied 86 F.2d 390—R. J. Reynolds 
Tobacco Co. v. Robertson, C.C.A.N. 

C. , 80 F.2d 966, certiorari denied 
66 S.Ct. 696, 297 U.S. 719, 80 L.Ed. 
1004—Pauley v. State of Califor¬ 
nia, C.C.A.Cal., 75 F.2d 120—Eure¬ 
ka Cereal Beverage Co. v. Penning¬ 
ton, C.C.A.N.J., 66 F.2d 1006—May 
Hosiery Mills v. U. S. Dist. Court 
in and for Dist. of Montana, C.C. 
A.Mont., 64 F.2d 460—^Wynne v. 
Kutz, C.C.A.Pa., 61 F.2d 870—Mof¬ 
fat Tunnel Improvement Dist. v. 
Denver ft S. L. Ry. Co., C.C.A.Colo., 
46 F.2d 716, certiorari denied Mof¬ 
fat Tunnel Improvement Dist. v. 
Denver ft S. L. Ry. Co., 61 S.Ct. 
485, 283 U.S. 837, 76 L.Ed. 1448— 
Lanahan v. Clark Car Co., C.C.A. 
Pa., 11 P.2d 820. 

Louisiana Agricultural Corpora¬ 
tion V. Pelican Oil Refining Co., 
La., 266 F. 822, 168 C.C.A. 168, cer¬ 
tiorari denied 39 S.Ct. 494, 260 U.S. 
646, 63 L.Ed. 1187—Baldwin Co. v. 
R. S. Howard Co., N.Y., 238 F. 164, 
151 C.C.A. 230, certiorari denied 
R. S. Howard Co. v. Baldwin Co., 
37 S.Ct. 400, 234 U.S. 636, 61 L.Ed. 
941. 

D.C.—^United Elec. Radio and Mach. 
Workers of America v. General 
Elec. Co., 231 F.2d 269, 97 U.S.App. 

D. C. 306, certiorari denied 77 S.Ct. 
95, 352 U.S. 872, 1 L.Bd.2d 76—U. 
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in any event, affect the matters in issue before the ordinarily be reviewed.*® 

court or the judgment appealed from.** Similarly, These rules have been applied to various issues, 
trivial or unimportant objections or questions, not questions, or objections,*®-® including issues, ques- 
affecting the parties’ substantial rights, will not tions, or objections as to parties or rulings with 


S. V. International Union, United 
Mine Workers of America, 190 F. 
2d 865, 88 U.S.App.D.C. 841. 

4 C.J. p 649 note 35 [b]. 

Review of moot questions grenerally 
see Appeal and Error § 1466. 

“It is the duty of every Judicial 
tribunal to decide actual controver¬ 
sies by a judgment which can be 
carried Into effect and not to give 
opinions upon moot questions or to 
declare rules of law which cannot 
affect the matter in issue before it.” 
U.S.—Sobel V. Whittier Corp., C.A. 

Mich., 196 F.2d 361, 363. 

Questions or Issues held moot 

(1) Question of power of district 
court to make an order, where order 
has been terminated. 

U.S.—Glick Bros. Lumber Co. v. Por¬ 
ter, C.C.A.Cal., 165 F.2d 619. 

(2) Cross appeal of government, 
when appellants had stipulated to 
grant government all relief to which 
it could be entitled on a successful 
appeal. 

U.S.—Bodkin V. U. S., C.A.N.T., 266 
F.2d 66. 

(3) Question presented on appeal 
concerning interrogatories asked by 
plaintiff and answered by defendant 
after defendant's objection was over¬ 
ruled. 

U.S.—Neff V. Pennsylvania R. Co., C. 
A.Pa., 173 F.2d 931. 

(4) Where court of appeals had 
withheld decision on alleged racial 
discrimination in public school facil¬ 
ities pending decision by United 
States Supreme Court, which de¬ 
clared such segregation a denial of 
equal protection, decision of Supreme 
Court rendered moot any considera¬ 
tion of whether separate schools 
provided did In fact constitute equal 
facilities. 

U.S.—Arnold v. Kirkwood School 
Dist. R-7, C.A.MO., 213 P.2d 686. 
(6) Other questions or Issues. 

U.S.—McComb v. Farmers Reservoir 
& Irr. Co., C.C.A.C 0 I 0 ., 167 F.2d 911, 
affirmed 69 S.Ct. 1274, 337 U.S. 765. 

93 L.Ed. 1672, rehearing denied 70 
S.Ct. 31, 338 U.S. 839, 94 L.Ed. 
613, and 70 S.Ct. 32, 338 U.S. 839, 

94 L.Ed. 613—Bowles v. Bay view 
Manor Homes, Norfolk, Va., C.C.A. 
Va., 145 F.2d 618. 

D.C.—Gudelsky v. Spencer, 242 F.2d 
29, 100 U.S.APP.D.C. 66. 

Questions or Issues held not moot 

(1) That employer had paid com¬ 
pensation award did not render moot 
questions as to propriety of award, 
on appeal by employer's insurance 
carrier. 

U.S.—Baltimort A Philadelphia 


Steamboat Co. v. Norton, C.C.A. 
Pa., 48 F.2d 67, modified on other 
grounds 62 S.Ct. 187, 284 U.S. 408, 
76 L.Ed. 366. 

(2) Where state railroad commis¬ 
sion did not grant certificate to oper¬ 
ator of interstate bus line, believing 
that federal statute had deprived 
commission of jurisdiction, matter 
Involved in temporary injunction re¬ 
straining interference with opera¬ 
tor’s business held not moot because 
interstate commerce commission had 
begun to function under federal stat¬ 
ute, where intention to prevent op¬ 
eration because operator had no 
state certificate persisted. 

U.S.—Douglass v. Pan-American 

Bus Lines, C.C.A.Fla., 81 P.2d 222. 

(3) Other issues. 

U.S.—Ickes v. Park, App.D.C., 64 S. 
Ct. 204, 320 U.S. 792, 88 L.Ed. 477. 
and Ickes v. Edner, 64 S.Ct. 204, 
320 U.S. 792, 88 L.Ed. 477—Altvat- 
er V. Freeman, U.S.Mo., 63 S.Ct. 
1116, 319 U.S. 359, 87 L.Ed. 1450, 
conformed to, C.C.A., 138 F.2d 854 
—Sears, Roebuck & Co. v. Travel¬ 
ers Ins. Co., C.A.I11., 261 F.2d 774 
—Aetna Cas. & Sur. Co. v. Cunning¬ 
ham, C.A.Tex., 224 F.2d 478—Spec- 
tor V. Landon, C.A.Cal., 209 F.2d 
481—Fannin County, Tex., v. New 
York Casualty Co., C.C.A.Tex., 131 
F.2d 664. 

D.C.—Burrell v. Martin, 232 F.2d 33, 
98 U.S.App.D.C. 33—Fox v. Ickes, 
137 F.2d 30, 78 U.S.App.D.C. 84, 
certiorari denied Ickes v. Fox, 64 
S.Ct. 204, 320 U.S. 792, 88 L.Ed. 
477. 

Questions which *<have not yet 

arisen and probably never will arise” 
will not be discussed. 

U.S.—Murphy v. Kerr, C.C.A.N.M., 6 
F.2d 908, 41 A.L,R. 1369. 

Matters which may become moot 
as the proceedings go forward should 
not be determined. 

U.S,—Beaunlt Mills v. Eday Fabric 
Sales Corporation, C.C.A.N.Y., 124 
F.2d 663. 

Transfer to equity side of court 

Where district court did not have 
jurisdiction of suit, it is not ma¬ 
terial to determine on appeal wheth¬ 
er it was properly transferred from 
law to equity side of court. 

U.S.—^Davls V. McFarland, C.C.A. 
Tex., 16 F.2d 612, certiorari denied 
47 S.Ct, 467, 273 U.S. 764, 71 L.Ed. 
876. 

AArmanoe on condition by stipula¬ 
tion 

Where defendant's counsel during 
oral argument stated that there was 
no objection to affirmance of that 
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part of judgment Involved in defend¬ 
ant’s cross appeal provided that 
judgment was affirmed on plaintiff's 
appeal, in view of affirmance of judg¬ 
ment on plaintiff’s appeal, defend¬ 
ant’s cross appeal would not be con¬ 
sidered on its merits. 

U.S.—^Allen-Bradley Co. v. Square 
D. Co., C.C.A.I11., 168 F.2d 334, cer¬ 
tiorari denied 69 S.Ct. 68, 336 U.S. 
845, 93 L.Ed. 395. 

84. U.S.—Sobel v. Whittier Corp., 
C.A.Mich., 195 F.2d 361—Blair v. 
Durham, C.C.A.Tenn.. 184 F.2d 729. 
rehearing denied 139 P.2d 260— 
Love V. Chandler, C.C.A.Mlnn., 124 
F.2d 786, followed in Blood v. 
Pearson, C.C.A.Minn., 124 F.2d 787. 

D.C.—^U. S. V. International Union. 
United Mine Workers of America. 
190 F.2d 865, 88 U.S.App.D.C. 841. 
Matters relating to advisory Jury 
Function of advisory jury is sim¬ 
ply to assist judge, and review on 
appeal is from court’s judgment, just 
as though no advisory jury had been 
present, and, therefore, on appeal, 
specifications of error relating to rul¬ 
ings on evidence before advisory ju¬ 
ry and instructions to such jury need 
not be considered. 

U.S.—Reed v. Riddle Airlines, C.A. 
Fla., 266 F.2d 314. 

Privilege as to libelous publloatioo. 

In absence of proof of publication 
of alleged libelous material, court 
would not reach matter of privilege 
or malice destroying same. 

U.S.—Mims V. Metropolitan Life Ins. 
Co., C.A.Ala., 200 F.2d 800, certio¬ 
rari denied 73 S.Ct. 831, 345 U.S. 
940, 97 L.Ed. 1366. 

85. U.S.—^Atlas Beverage Co. v. 
Minneapolis Brewing Co., C.C. 
A.Mo., 113 F.2d 672. 

85.5 Jurisdietiou 

Where dismissal by district court 
of complaint of retired army officer 
for back pay was correct for reason 
assigned by it if court had jurisdic¬ 
tion, and dismissal would have been 
correct if court lacked jurisdiction, 
question of jurisdiction did not af¬ 
fect validity of dismissal, and would 
not be decided by appellate court. 
D.C.—Moreno v. U. S., 195 F.2d 208. 

90 U.S.APP.D.C. 264. 

Service of summous 
Where service of one of two sum¬ 
monses was necessarily valid, court 
of appeals was not required to de¬ 
cide which one in passing on orders 
quashing both services. 

U.S.—Arizona Barite Co. v. Westem- 
Knapp Engineering Co, CJLArii.. 
170 F.2d 684. 
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Appearaao* 

Where foreign corporation con¬ 
sents to become a party to action by 
Its creation of an agent In state to 
accept service of process which was 
served on it, the question whether 
foreign corporation’s appearance and 
motion for dismissal of action as to 
it constituted a general appearance 
is moot. 

XJ.s.—Giusti V. Pyrotechnic Indus¬ 
tries, C.C.A.Cal., 166 F.2d 351, cer¬ 
tiorari denied Triumph Explosives 
V. Gusti, 67 S.Ct. 856, 329 U.S. 787, 
91 L-Ed. 675. 

Offers not officially issned 

In action by aliens to declare in¬ 
valid and enjoin provisions of the 
immigration service orders of super¬ 
vision outstanding against them, 
where attorney for the service in his 
affidavit referred to several “offers” 
to modify the regulations made to, 
and rejected by, the aliens but the 
offers were never issued as official 
orders, they were not before the 
court of appeals and it was unneces¬ 
sary to determine their reasonable¬ 
ness. 

U.S.—Slminoff v. Esperdy, C.A.N.Y., 
267 F.2d 706. 

Conduct of trial 

Whether court’s conduct of trial 
was unfair and prejudicial to plain¬ 
tiff appealing from Judgment on ver¬ 
dict for defendant would not be de¬ 
termined. where verdict for defend¬ 
ant should have been directed. 

U.S.—Billman v. Kroger Co„ C.A. 

Ind., 186 F.2d 120. 

Szesssivsnsss of verdict 

Where two insurance companies 
appealed from an adverse Judgment 
of the trial court but it was not 
claimed that the Judgment entered 
against one of the insurers alone 
was excessive, court of appeals 
would affirm the Judgment as to 
that insurance company without con¬ 
sidering the point of excessiveness 
made against verdict as a whole. 
U.S.—Employers’ Liability Assur. 
Corp. V. Lejeune, C.A.La., 189 F.2d 
621, certiorari denied Lejeune v. 
Excess Ins. Co., 72 S.Ct. Ill, 342 
U.S. 869, 96 L.Ed. 663. 
jradgmont 

Question whether Judgment order¬ 
ing restoration of overcharges to 
tenants was inadequate would not 
be determined where landlord had 
refunded the full amount which 
housing expediter asserted was due. 
U.S.—^Woods V. Knickerbocker, C.A. 

Tex., 171 F.2d 796. 

7orm of InJimotioii 

Where injunction against secre¬ 
tary of state restraining denial to 
plaintiff for passport ran not only 


against Incumbent, but also his suc¬ 
cessors in office, alleged impropriety 
of form of injunction would not be 
considered by appellate court in ab¬ 
sence of actual controversy involv¬ 
ing attempted enforcement of order 
against future secretary of state. 
D.C.—Acheson v. Albert, 196 F.2d 
673, 90 U.S.APP.D.C. 294. 

Costs 

Question raised by appeal from 
order denying appellants* motion to 
retax costs became moot on reversal 
of Judgment in which costs had been 
taxed. 

U.S.—Republic Productions v. Rog¬ 
ers, C.A.Cal., 213 F.2d 667. 

85.10 U.S.—Overman v. Loesser, C. 
A.Cal., 205 F.2d 621, certiorari de¬ 
nied 74 S.Ct. 241, 346 U.S. 910, 98 
L.Ed. 407. 

Death of person pending appeal 

rendered moot questions relating to 
whether he should or should not be 
made a party to the action. 

U.S.—Galdi v. Jones, C.C.A.Conn., 141 
F.2d 984. 

86 . U.S.—Locals No. 1470, No. 1469, 
and No. 1512 of International 
Longshoremen’s Ass’n v. Southern 
Pac. Co., C.C.A.Tex., 131 F.2d 605 
—^U. S. ex rel. Brensilber v. Bausch 
& Lomb Optical Co., C.C.A.N.Y., 131 
F.2d 546, affirmed 64 S.Ct. 187, 320 
U.S. 711, 88 L,Ed. 417, rehearing de¬ 
nied 64 S.Ct. 256, 320 U.S. 814, 88 
L.Ed. 492—^Hover v. Genesee Val¬ 
ley Trust Co., C.C,A.N.Y., 123 P.2d 
813—C. T. C. Inv. Co. v. U. S., C. 
C.A.Ill., 108 F.2d 383—New York 
Life Ins. Co. v. Bacalis, C.C.A.Fla., 
94 P.2d 200—Setchell v. Moore, C. 
C.A.Kan., 89 F.2d 236—American 
Smelting & Refining Co. v. River¬ 
side Dairy & Stock Farm, Utah, 236 
P. 610, 149 C.C.A. 662. 

4 C.J. p 660 note 38. 

Sufficiency of stricken or dismissed 
pleading 

(1) Where trial court's dismissal 
of complaint was proper because 
court was without Jurisdiction, re¬ 
viewing court would not pass on 
question of whether plaintiffs had 
stated a cause of action. 

U.S.—Kasper v. National Elec. Prod¬ 
ucts Corp., C.C.A.Pa., 166 F.2d 434. 

(2) Trial court having granted 
motion to strike answer as unrespon¬ 
sive to the question, the question of 
its sufficiency is not before review¬ 
ing court if the testimony was prop¬ 
erly stricken. 

U.S.—^Foster v. U. S., C.C.A.Iowa, 146 
F.2d 873. 

87. U.S.—Otis Elevator Co. v. Yager, 
C.A.Mlnn., 268 P.2d 137—-Chicago 
Pneumatic Tool Co. v. Ziegler, C. 
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C.A.Pa., 161 P.2d 784—Brlngley v. 
Fishbeln, C.C.A.Tex., 110 F.2d 62, 
certiorari denied 61 S.Ct. 34, 311 U. 
S. 672, 85 L.Ed. 432—Seber v. 

Thomas, C.C.A.Okl., 108 F.2d 866— 
Stuyvesant Ins. Co. v. Sussex Fire 
Ins. Co., C.C.A.N.J., 90 F.2d 281, 
certiorari denied 68 S.Ct. 144, 302 
U.S. 742, 82 L.Ed. 673—Cooper v. 
Jewett, S.D., 233 F. 618, 147 C.C.A. 
426. 

Heller v. National Bank of West 
Virginia at Wheeling, D.C.W.Va., 
33 F.Supp. 260. 

Other competent evidence 
Court of appeals need not pass 
on admissibility of evidence objected 
to if there is other competent evi¬ 
dence to sustain court's findings, in 
which case it will be assumed that 
trial court based its findings on com¬ 
petent evidence. 

U.S.—Trinity Universal Ins. Co. v. 
Smithwick, C.A.Ark., 222 F.2d 16, 
certiorari denied 76 S.Ct. 74, 350 
U.S. 837, 100 L.Ed. 747. 

87.5 D.C.—Byas v. Dorsey, 192 F.2d 
613, 89 U.S.APP.D.C. 403. 

Where Jnry verdict was for defend- 
antSi it was unnecessary for review¬ 
ing court to pass on their conten¬ 
tions of error in refusing to direct 
a verdict in their favor. 

U.S.—Cagle V. McQueen, C.A.Tex., 200 
F.2d 186, certiorari denied 74 S. 
Ct. 25, 346 U.S. 815, 98 L.Ed. 342. 

Zn action for malicious prosecution 

Where defendants’ motions for a 
directed verdict and to set aside 
Judgment for plaintiff in malicious 
prosecution action were founded on 
view that evidence was insufficient 
to sustain action for want of show¬ 
ing that Judicial proceedings had 
been instituted, and that was the 
principal ground urged for reversal 
of Judgment, the Issues of malice and 
want of probable cause were not 
properly before the reviewing court. 
U.C.—Melvin v. Pence, 130 F.2d 423, 
76 U.S.APP.D.C. 164, 143 A.L.R. 149. 

88. U.S.—King v. Leach, C.C.A.Ga., 
131 P.2d 8—Brinkley v. Fishbein, 
C.C.A.Tex., 110 F.2d 62, certiorari 
denied 61 S.Ct. 34, 311 U.S. 672, 
85 L.Ed. 432—Sanders v. Schenley 
Products Co., C.C.A.N.Y., 108 P.2d 
23—Vaughan v. News Leader Co., 
C.C.A.Va., 106 P.2d 360—Murray v. 
Third Nat. Bank of St. Louis, Ohio, 
234 F. 481, 148 C.C.A. 2'47. 

Defendant entitled to directed verdict 

Alleged errors in rulings on testi¬ 
mony and Instructions which if sus¬ 
tained would simply entitle defend¬ 
ant to a new trial need not be con¬ 
sidered where defendant wa» entl- 
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objections with respect to findings.®*-® So, when itself with the appeal from the ruling.®®-®® 
not essential to a decision of the case, the court Where a judgment 

will not consider constitutional questions,«» or ques- reversed on one ground, other grounds of re- 
tions relating to whether the action or claim was ordinarily be passed on, 

barred by the statute of limitations. ^jjg questions may not arise on a subse- 

Questions which are reserved for future decision quent appeal nor will other questions or ob- 
by the trial court, ®® ® or which the trial court has jections which are rendered immaterial by the re- 
under advisement,®®-i® or which may properly be versal be considered.®^-® Where a judgment of 
raised and determined by the district court in a the district court is reversed by the court of ap- 
new trial,®®-l® will not be considered by the court peals and remanded for a new trial, questions or 
of appeals in its review on appeal. Where an objections which may not arise on the new trial 
appeal from a ruling on a motion, such as an or- need not be considered by the court of appeals 
der denying a motion for new trial, attempts to and where the court of appeals reverses a judgment, 
raise the same points as does an appeal from the and remands it for a new trial, it will not pass on 
judgment, the court of appeals will not concern questions, not previously ruled on by the lower 


tied to a directed verdict in its fa¬ 
vor. 

U.S.—Otis Elevator Co. v. Yager, C.A. 
Minn., 268 P.2d 137. 

88.5 Znterloctitory findings 

Complaint of certain findings of 
fact and conclusions of law, made as 
a predicate for the order under re¬ 
view need not be noticed where the 
findings wore purely interlocutory in 
character and might be rendered of 
no avail by the presentation of oth¬ 
er or additional evidence when case 
came on for final hearing. 

U.S.—Hickok V. Gulf Oil Corp., C.A, 
Ohio, 2€5 F.2d 798. 

89. U,S.—Wilshlre Oil Co. v. U. S., 
Cal., SF) S.Ct. 678, 296 U.S. 100, 79 
L.Ed. 1329. 

McLeod V. Majors, C.C.A.Fla., 102 
F.2d 128—Huston v, Iowa Soap Co., 
C.C.A.Iowa, 85 F.2d 649, 108 A.L.R. 
173, certiorari denied Iowa Soap 
Co. V. Huston, 67 S.Ct. 119, 299 U.S. 
B94, 81 L.Ed. 437—Interstate Trans¬ 
it V. City of Detroit, C.C.A.Mich., 
46 F.2d 42. 

<^0&l7 When it if absolutely neces- 
vary will . . . [courts] pass up¬ 
on a constitutional question. « . . 

And this applies with greater force 
on appeals from an Interlocutory in¬ 
junction granted on the complaint, 
after a motion to dismiss has been 
denied and no answer tendered.” 

U.S.—^Allen v. Omaha Live Stock 
Commission Co., C.C.A.Neb., 276 F. 
1, 3. 

"Where appellant has received bene¬ 
fit of jurisdiction, his contention that 
a statute is unconstitutional because 
denying him jurisdiction to which 
he is entitled need not be considered. 
P.C.—Lowry v. McCarl, 79 F.2d 144, 
66 App.D.C. 19, certiorari denied 56 
S.Ct. 170, 296 U.S. 637, 80 L.Ed. 463. 

SO. U.S .—^Mitchell V. Qreenough, C. 
CA.Wash., 100 F.2d 1006, certiorari 
denied 59 S.Ct. 788, 306 U.S. 659, 
,^3 Xi.Ed. 1066—Sanderson v. Postal 


Life Ins. Co. of New York, C.C.A. 

I Colo,, 72 F.2d 894. 

Tolling of running of statute will 
not be decided where the court of ap¬ 
peals had already held that a cer¬ 
tain statute of limitations was ap¬ 
plicable and that therefore no claims 
were barred. 

U.S.—Weinstein v. Sea View, Inc., C. 
A.Miss., 188 F.2d 116, certiorari de¬ 
nied Sea View, Inc. v. Weinstein, 
72 S.Ct. 29, 342 U.S. 815, 96 L.Ejb. 
616. 

90.5 U.S.—In re Federal Facilities 
Realty Trust, C.A.I11., 184 F.2d 1, 
reversed on other grounds 71 S. 
Ct. 680, 341 U.S. 267, 96 L.Ed. 927. 
90.10 Injunctive feature of case 
U.S.—International Paper Co. v. Bus¬ 
by, C.A.La., 182 F.2d 790. 

90.15 U.S.—^Weinstein v. Sea View, 
Inc., C.A.Mis.s., 188 F.2d 116, certio¬ 
rari denied Sea View, Inc. v. Wein¬ 
stein, 72 S.Ct. 29, 342 U.S. 816, 96 
L.Ed. 616. 

90.20 U.S.—Keresey v. New Milford 
Tractor Corp., C.A.Conn., 234 P.2d 
894. 

91. U.S.—Dollar S. S. Lines v. Merz, 
C.C.A.Cal., 68 F.2d 694—Murray v. 
Third Nat. Bank of St. Louis, Ohio, 
234 F, 481, 148 C.C.A. 247. 
Alternative conteutiou 

In taxpayers’ action to recover al¬ 
leged overpayment of income tax, 
where district court denied recovery 
based on validity of internal revenue 
commissioner’s regulation and tax¬ 
payers appealed and commissioner 
sought affirmance on the same ground 
of validity of regulation and court 
of appeals was of opinion that regu¬ 
lation was Invalid, court of appeals 
would not consider alternative con¬ 
tention advanced by taxpayers in 
support of reversal. 

U.S.—Werner v. U. S., C.A.Wls., 264 
F.2d 489. 

Validity of statute; equitable juxis- 
dlotlou 

In action to enjoin enforcement 
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of National Labor Relations Act and 
for declaratory judgment declaring 
act invalid, where basis of petition 
was invalidity of act and act was 
held valid by Supreme Court, court 
of appeals will not consider issue of 
whether equitable jurisdiction ex¬ 
ists, since order for temporary in¬ 
junction must be reversed on issue 
of validity. 

U.S.—Beman v. Iowa Mfg. Co., C.C.A. 
Iowa, 90 F.2d 249—General Motors 
Corporation v. Bajork, C.C.A.Mo., 
90 P.2d 248—^Wilson & Co. v. Gates, 
C.C.A.Mlnn., 90 F.2d 247—Pratt v. 
Oberman & Co., C.C.A.Mo., 89 F.2d 
786. 

91.5 What law governs 

Where alleged oral agreement in 
diversity of citizenship case was made 
In Louisiana and was to be per¬ 
formed in Tennessee and Florida, 
and federal court of appeals reversed 
federal district court on ground that 
on the facts there was no existing 
contract between plaintiff and de¬ 
fendant, federal court of appeals 
would not state its view as to which 
state’s statute of frauds was appli¬ 
cable. 

U.S.—Tennessee Enamel Mfg. Co. v. 
Stoves, Inc., C.A.Tenn., 192 P.2d 
863, certiorari denied 72 S.Ct. 661. 
342 U.S. 946, 96 L.Ed. 704. 

91.10 U.S.—^Baltimore & O. R. Co. v. 
O’Neill. C.A.Ohio, 211 P.2d 190, re¬ 
versed without opinion 76 S.Ct, 447, 
348 U.S. 966, 99 L.Ed. 747. 

Stateueuts of counsel 

Where judgment is reversed on 
ground of error in instruction and 
there is no reason to anticipate that 
statements made by counsel during 
argument to Jury, the propriety of 
which is questioned, would be re¬ 
peated on retrial, the reviewing court 
will not consider whether statements 
were proper or improper. 

U.S.—Palmer v. Miller, C.CJl.Ma, 146 
F.2d 926. 
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court, which may properly be submitted to the dis¬ 
trict court on the new trial.®However, where 
a judgment granting an injunction in a case in¬ 
volving a labor dispute is required to be reversed 
because of lack of jurisdiction, but the case was 
fully tried on other issues which will necessarily 
arise again in the event of a new trial, the court 
may decline to limit its opinion to the jurisdictional 
question.®!*®® 

On affirmance on the merits. When a decision 
is affirmed on the merits, questions raised or sug¬ 
gested concerning the sufficiency of the appeal 
will not be passed on.®!*®® 

Attorneys contingent fee. The question of the 
amount of service rendered by attorney for plain¬ 
tiff under a contract employing him on a contingent 
fee basis dependent on his success in the case is 
not involved on an appeal where plaintiff’s suit 
was dismissed and recovery was thereby denied 
in toto.®!*®® 

Conditional appeal. Where a cross appeal is 
filed subject to a condition which does not occur, 
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it need not be considered by the appellate court.®!*®® 

§ 297(4), — Questions Involving Applica¬ 
tion of Local Law 

Where doubtful quettiont of local law are preaented, 
the court of appeals will accord great weight to the 
considered opinion of the trial Judge in his interpretation 
of the law of his own state, and will accept it, and not 
disturb it or adopt a view to the contrary, unless con¬ 
vinced of his error. 

Where the court of appeals reviews the judg¬ 
ment of the district court in a case in which fed¬ 
eral jurisdiction is based on diversity of citizen¬ 
ship, and there are presented doubtful questions 
concerning the law of the forum, that is, questions 
as to which the law, at best, is at least uncertain 
on the particular subject, as where there is no 
relevant decision of the state court on the sub¬ 
ject,®!*®® the court of appeals will accord great 
weight to the considered opinion of the trial judge 
in his interpretation of the law of his own state, 
and will accept it, and not disturb it or adopt a 
view to the contrary, unless convinced of his er¬ 
ror,®!*®® that is, it will accept it unless appellant 

Fuel Co. V. Kemp, C.A.Mlnn., 245 
F.2d 633—State Mut. Life Assur. 
Co. V. Wittenberg:, C.A.Ark., 239 
F.2d 87—Bostian v. Universal C. I. 
T. Credit Corp., C.A.Mo., 238 F.2d 
809—Grundeen v. U. S. Fidelity & 
Guaranty Co., C.A.N.D., 238 F.2d 750 
—Warner v. First Nat. Bank of 
Minneapolis, C.A.Minn., 236 F.2d 
853, certiorari denied 77 S.Ct. 226, 
362 U.S. 927, 1 L.Ed.2d 162—Frank 

B. Connet Lumber Co. v. New Am¬ 
sterdam Cas. Co., C.A.Mo., 236 F.2d 
117—People of State of Cal. v. U. 
S., C.A.Cal., 236 F.2d 647—Wallace 
V. Knapp-Monarch Co., C.A.Mo., 234 
F.2d 863—^Hope Flooring & Lum¬ 
ber Co., Commercial Standard Ins. 
Co., Intervenora v. Boulden, C.A. 
Ark., 227 F.2d 303—Scullen v. 
Braunberger, C.A.Iowa, 225 F.2d 10 
—Chicago & N. W. Ry. Co. v. Bork, 

C. A.S.D., 223 F.2d 652—^American 
Nat. Bank of St. Paul v. National 
Indem. Co. of Omaha, C.A.Minn., 
222 F.2d 513—Kasper v. Kellar, C. 
A.S.D., 217 F.2d 744—Allstate Ins. 
Co. V. Roberson, C.A.Ark., 217 F. 
2d 10—Lanza v. Carroll, C.A.Ark., 
216 F.2d 808, reversed on other 
grounds 75 S.Ct. 804, 349 U.S. 408, 
99 L.Ed. 1183—Bryant v. Chicago 
Mill & Lumber Co., C.A.Ark., 216 
F.2d 727—Guyer v. Eiger, C.A. 
Iowa, 216 F.2d 637, certiorari de¬ 
nied 75 S.Ct. 342, 348 U.S. 929, 99 
L.Ed. 728—Clarke Hybrid Com Co. 
V. Stratton Grain Co., C.A.Iowa, 214 
F.2d 7—Facifle Emp. Ina. Co. v. 
Nance, C.A.Mo., 212 F.2d 4 —^Kansas 
City Public Service Co. ▼. Taylor, 
C.A.Mo.« 210 F.2d 3— Madison Coun- 


91.15 U.S.—Sachs v. Ohio Nat. Life 
Ins. Co.. C.C.A.Ill., 131 F.2d 134. 
Beversal for erroneous instmotions 
Where, in action on life policies, 
Judgment for beneficiary would have 
to be reversed, in any event, for er¬ 
roneous instructions, court of ap¬ 
peals would forego decision on ques¬ 
tion of right of Insurance company 
to directed verdict or Judgment not¬ 
withstanding verdict, and would re¬ 
mand cause for new trial, in light 
of principles enunciated in opinion. 
U.S.—Pilot Life Ins. Co. v. Boone, 
C.A.Ala., 236 P.2d 457. 

91.20 D.C.—Green v. Obergfell, 121 
P.2d 46, 73 App.D.C. 298, certiorari 
denied 62 S.CL 72, 314 U.S. 637, 86 
L.Ed. 611. 

91.25 D.C.—Acker v. H. Herfurth, 
Jr., Inc., 110 F.2d 241, 71 App.D.C. 
241. 

91.30 SlUt to rsoovsr taxes if law 
held invalid 

U.S.—Roe V. Sears, Roebuck & Co., 
C.C.A.Ill., 132 P.2d 829. 

91.35 Cross appeal oonditioaed on 
new trial order 

Where a cross appeal as to Judg¬ 
ment for codefendant was filed sub¬ 
ject to a condition that court of ap¬ 
peals should order a new trial for 
defendant and court of appeals did 
not do so, cross appeal would not be 
considered. 

U.S.—Keresey v. New Milford Trac¬ 
tor Corp., C.A.Conn., 234 P.2d 894. 
91.50 U.S.—^In re Glassman, C.A. 
Mich., 262 P.2d 867—Cranford v. 
Farnsworth & Chambers Co., C.A. 
N.M., 261 F.2d 8—Micheaison v. 


^ Elliott. C.A.Minn., 209 F.2d 625— 
Johnson v. State Farm Mut. Auto. 
Ins. Co., C.A.Neb., 194 F.2d 785— 
Brink's, Inc. v. Hoyt, C.A.Mo., 179 
F.2d 356—Traders & General Ins. 
Co. v. Powell, C.A.Ark., 177 F.2d 
660. 

Bale espeoially applicable under snoh 
circumstances 

Reasoned opinion of trial court 
on status of law of local state with¬ 
in which it acts should be accorded 
great weight by court of appeals and 
should not be overturned unless court 
of appeals is clearly convinced it is 
erroneous, and this rule applies es¬ 
pecially on occasions when, in de¬ 
fault of authoritative state legisla¬ 
tive enactment or Judicial ruling, tri¬ 
al court declares its appraisal of 
probable course of state’s highest 
court in event of submission to it of 
controverted legal issue. 

U.S.—Mogis V. Lyman-Rlchey Sand 
& Gravel Corp., C.A.Neb., 189 P.2d 
130, certiorari denied 72 S.Ct. 168, 
842 U.S. 877, 96 L.Ed. 659. 

91<55 U.S.—Illinois Cent. R. Co. v. 
Stufflebean, C.A.Iowa, 270 P.2d 801 
—Elizabeth Hospital, Inc. v. Rich¬ 
ardson, C.A.Ark., 269 F.2d 167— 
W. Hodgman & Sons, Inc. v. Me¬ 
tis, C.A.Minn., 268 F.2d 82—Cltrig- 
no V. Williams, C.A.Cal., 266 P.2d 
676—Bower v. Bower, C.A.Mont., 
266 F.2d 618—U. S. v. R. D. Wil- 
mans & Sons, Inc., C.A.Ark., 251 F. 
2d 609—Homolla v. Gluck, C.A.Mo., 
248 F.2d 781—^Wood v. Gas Service 
Co., C.A.MO., 245 F.2d 653, rehear¬ 
ing denied 78 S.Ct. 340, 866 U.S. 
920, 2 L.Ed.2d 281—-Western Oil & 
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carries out his heavy burden of establishing such 
error, as discussed infra § 297(24). 

Stated otherwise, the court of appeals will not 
concern itself, or will not disturb the trial court*s 
decision, unless the trial court has reached a con- 
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elusion which is legally not permissible;®^*®® and 
on such doubtful questions of local law the court of 
appeals will not ordinarily substitute its judgment 
for that of the district court even though it may 
think the law should be otherwise.®^ ®® It is the 


ty Farmers Ass’n v. American Emp. 
Ins. Co., C.A.Ark., 209 P.2d B81— 
Barnard v. Wabash R. Co., C.A.Mo., 
208 P.2d 489—Nordin v. May, C.A. 
Ark., 208 P.2d 131—Franck v. Equi¬ 
table Life Ins. Co., C.A.Iowa, 203 
P.2d 473—Mitton v. Granite State 
Fire Ins. Co., C.A,Colo., 196 F.2d 
988—^Mutual Ben. Health & Acc. 
Ass'n V, Cohen, C.A.Mo., 194 P.2d 
232, certiorari denied 72 S.Ct. 1059, 
343 U.S. 965, 96 L.Ed. 1362—Cousin 
V. Cousin, C.A.Iowa, 192 P.2d 377 
—National Bellas Hess, Inc. v. Ka¬ 
lis, C.A.Mo., 191 F.2d 739, certio¬ 
rari denied 72 S.Ct. 377, 342 U.S. 
933, 96 L.Ed. 695—^Audiss v. Peter 
Klewit Sons Co., C.A.S.D., 190 F.2d 
238—Western Cas. & Sur. Co. v. 
Coleman, C.A.Mo., 186 P.2d 40— 
Fireman’s Fund Ins. Co. v. Vermes 
Credit Jewelry, C.A.Minn., 185 F.2d 
142 — Stoll V. Hawkeye Cas. Co. of 
Des Moines, Iowa, C.A.S.D., 185 P. 
2d 96—Fargo Nat. Bank v. Agricul¬ 
tural Ins. Co., C.A.N.D., 184 F.2d 
676—Maryland Cas. Co. v. Dalton 
Coal & Material Co., C.A.Mo., 184 
F.2d 181—Nolley v. Chicago, M., 
St. P. & P. R. Co., CA.Minn., 183 
F,2d 566, certiorari denied 71 S.Ct. 
284, 340 U.S. 913, 95 L.Ed. 660— 
Morgan v. Finnegan, C.C.A.Mo., 182 
F.2d 649—Nelson v. Westland Oil 
Co., C.A.N.D., 181 F.2d 371—Pender¬ 
grass V. New Tork Life Ins. Co., 
C.A.Ark., 181 P.2d 136—Mast v. 
Illinois Cent. R. Co., C.A.Iowa, 176 
F.2d 157—Turner County, S. D. v. 
Miller, C.A.S.D., 170 F.2d 820, cer¬ 
tiorari denied 69 S.Ct. 656, 336 U.S. 
925, 93 L.Ed. 1087—Abbott v. Ar¬ 
kansas Utilities Co., C.C.A.Ark., 165 
P.2d 339—Central Neb. Public Pow¬ 
er and Irr. Dist. v. Tobin Quarries, 
C.C.A.Neb., 167 P.2d 482—Michigan 
Fire & Marine Ins. Co. v. National 
Sur. Corp., C.C.A.Minn., 156 F.2d 
829—Russell v. Turner, C.C.A.Iowa, 
148 F.2d 662—^Railway Mail Ass’n 
V. Chamberlin, C.C.A.Ark., 148 F.2d 
206—Doering v. Buechler, C.C.A. 
Minn., 146 P.2d 784—Keefe v. M4- 
comb County, C.C.A.Mich., 140 F.2d 
966. 

OonstraotlOA of state statnte is 
question of local laW| on which the 
considered opinion of the trial judge 
will be given great weight by cir¬ 
cuit court of appeals. 

U.S.— Pauling V. Pauling, C.C.A.Minn., 
159 F.2d 531, certiorari denied 67 
S.Ct. 1192, 881 U.S. 808, 91 L.Ed. 
1829. 

Support in state court dMlsionn 
A determination of doubtful state 


law by the federal district court 
within state, which had substantial 
support in authoritative state court 
decisions, may not be held to be er¬ 
roneous or reversed in circuit court 
of appeals without first showing that 
the state law has been changed by 
subsequent decision or that the con¬ 
trolling decisions in the state had 
not been followed. 

U.S.—Elder v. Dixie Greyhound 
Lines. C.C.A.MO., 158 P.2d 200. 
Justlflable difference of opinion 
If there can be a justifiable dif¬ 
ference of opinion as to a doubtful 
question of state law in diversity 
action, court of appeals on appeal 
will accept trial judge’s ruling. 
U.S.—Luther v. Maple, C.A.N.D., 260 
P.2d 916. 

QualllLoations of trial judge 

Where court of appeals was uncer¬ 
tain as to which line of conflicting 
local authority to apply, court would 
defer its opinion to that of trial 
judge who was a local lawyer of 
long experience and who had been a 
judge on state supreme court. 

U.S.—Standard Brands v. Bateman, 
C.A.MO., 184 F.2d 1002, certiorari 
denied 71 S.Ct. 605, 340 U.S. 942, 95 
L.Ed. 679, and 71 S.Ct. 606, 340 U.S. 
942, 95 L.Ed. 679. 

When not demonstrably wrong 
Court of Appeals will accept trial 
court’s determination of doubtful 
questions of local law when Its views 
are not demonstrably wrong. 

U.S.—U. S. v. Goodson, C.A.Minn., 263 
F.2d 900. 

Decision as mere forecast or prophecy 
Decision of court of appeals in a 
diversity action is little more than 
a forecast or prophecy as to what 
state supreme court would probably 
decide, if case was before it, since 
action is governed by state law. 

U.S.—Luther v. Maple, C.A.N.D., 250 
F.2d 916. 

Particular matter held doubtful ques¬ 
tion of local law 

(1) Suflflciency of evidence to make 
a case for jury, 

U.S.—Illinois Terminal R. Co. v. 
Creek, C.A.Mo., 207 F.2d 476—Coca 
Cola Bottling Co. of Black Hills v. 
Hubbard, C.A.S.D., 203 F.2d 869. 

(2) Whether an issue is for the 
court or the jury. 

U.S.—Nolley v, Chicago. M., St. P. & 
P. R. Co., C.A.Minn., 188 F.2d 666, 
certiorari denied 71 S.Ct. 284, 340 
U.S. 918, 96 L.Ed. 660—Northern 
Liquid Gas Co. v. Hildreth, C.A. 
Minn., 180 F.2d 330. 
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(3) Whether record of plaintiff’s 
mortgage containing covenant was 
constructive notice to lessee of ad¬ 
joining power plant. 

U.S.—Nordin v. May, C.A.Ark., 188 F. 
2d 411. 

91.60 U.S.—Trans World Airlines, 
Inc. V. Travelers Indem. Co., C.A. 
Mo., 262 P.2d 321—Webb v. John 
Deere Plow Co., C.A.Neb., 260 F.2d 
850—Commercial Credit Corp. v. 
Empire Trust Co., C.A.Mo., 260 F. 
2d 132—^Woodhull v. Minot Clinic, 
C.A.N.D., 259 F.2d 676—American 
Nat. Bank of St. Paul v. National 
Indem. Co. of Omaha, C.A.Minn., 
222 P.2d 613—Guyer v, Eiger, C.A. 
Iowa, 216 P.2d 637, certiorari de¬ 
nied 76 S.Ct. 342, 348 U.S. 929, 99 
L.Ed. 728—Western Auto Supply 
Co. V. Sullivan, C.A.Ark., 210 P.2d 
36—Ford v. Luria Steel & Trading 
Corp., C.A.Neb.. 192 P.2d 880— 
John Hancock Mut. Life Ins. Co. 
of Boston, Mass. v. Munn, C.A.Ark., 
188 F.2d 1—Western Cas. & Sur. 
Co. V. Coleman, C.A.Mo., 186 P.2d 40 
—Heikes v. New York Life Ins, Co., 
C.A.Mlnn., 171 F.2d 460. 
Permissibility, not oorreotness, m 
test 

On appeal in diversity action, ques¬ 
tion is not whether trial court’s con¬ 
clusion as to question of local law 
is necessarily correct but is whether 
trial court has reached a permissible 
conclusion, that is, one which the 
court of appeals reasonably might be¬ 
lieve that the supreme court of the 
state would or might reach were it 
called on to decide the question. 

U.S.—^Wood V. Gas Service Co., C.A. 
Mo., 246 F.2d 663, certiorari denied 
78 S.Ct. 161, 865 U.S. 886, 2 L.Ed. 
2d 114, rehearing denied 78 S.Ct. 
340, 365 U.S. 920, 2 L.Ed.2d 281— 
Milwaukee Ins. Co. v. Kogen, C.A. 
Minn., 240 F.2d 613. 

Voiding held legally permissible 
U.S.—Woodhull V. Minot Clinic, C.A. 
N.D., 269 P.2d 676—Bostlan v. Uni¬ 
versal C. I. T. Credit Corp., C.A.Mo., 
238 P.2d 809—Wallace v. Knapp- 
Monarch Co., C.A.Mo., 234 F.2d 85.7 
—^Pacific Emp. Ins. Co. v. Nance, 
C.A.MO., 212 F.2d 4—Buder v. Beck¬ 
er, C.A.MO.. 186 F.2d 311. 

91.66 U.S.—Wallace v. Knapp-Mon- 
arch Co., C.A.Mo., 234 F.2d 853— 
Pacific Emp. Ins. Co. v. Nance, C. 
A.Mo., 212 P.2d 4—Kimble v. WU- 
ley, O.AA.rk., 204 F.2d 238—^West¬ 
ern Cas. & Sur. Co. v. Coleman. C.A. 
Mo., 186 F.2d 40—^Lambert v. lism- 
bert, C.A.Neb., 182 F.2d 868. 
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duty of the court of appeals, and all it can rea¬ 
sonably be expected to do in such cases, to see 
that the determination of the trial court is not in¬ 
duced by a clear misconception or misapplication 
of the local law.^i-^0 The court of appeals will 
not attempt to outpredict, out forecast, or out¬ 
guess a trial judge with respect to a doubtful ques¬ 
tion as to the law of his state.® 

On the other hand, the appellate court is not bound 
by the views of the lower court or the parties on 
questions of local law.®i-®® 

In any event, the court of appeals will avoid, 
except when clearly necessary, initial construction 
of local laws.®® 


§ 297(5). -Review Dependent on Mode 

of Trial in Lower Court 

The nature and scope of review by the court of ap¬ 
peals may depend on the mode of trial of the case in the 
district court, as where the case was tried on stipulated 
facts or an agreed statement of facts, or Is a suit in 
equity, or was tried by a referee. 

The nature and scope of review by the court of 
appeals of a decision of the district court may de¬ 
pend on the mode of trial of the case in the district 
court.®It has been declared in the court of 
appeals that at common law, and under the Sev¬ 
enth Amendment to the Federal Constitution, ques¬ 
tions of law only are re viewable on appeal in ac¬ 
tions at law,®® and that any question of law is 
reviewablc in a trial before a court without a jury 
which is reviewable in a trial before a jury.®^ 


91.70 U.S.—^W. Hoaerman & Sons. 
Inc. V. Motis. C.A.Minn.. 268 F.2d 82 
—^Knight V. Cameron Joyce & Co., 
C.A.M 0 ., 252 F.2d 103-~L.uther v. 
Maple, C.A.N.D.. 250 F.2d 916— 
Homolla V. Gluck, C.A.Mo., 248 F.2d 
731—^Wallace v. Knapp-Monarch 
Co., C.A.MO., 234 F.2d 853—Citizens 
Ins. Co. of N. J. V. Foxbllt, Inc., 
C.A.Iowa, 226 F.2d 641—Dierks 
Lumber & Coal Co. v. Barnett, C.A. 
Ark., 221 F.2d 695—Bryant v. Chi¬ 
cago Mill & Lumber Co., C.A.Ark., 
216 F.2d 727—Riteway Carriers v. 
Stuyvesant Ins. Co., C.A.Minn., 213 
F.2d 576—Kansas City Public Serv¬ 
ice Co. V. Taylor, C.A.Mo., 210 F.2d 
3—Barnard v. Wabash R. Co., C.A. 
Mo., 208 F.2d 489—Ortman v. Smith, 
C.A.S.D., 198 F.2d 123, certiorari 
denied 73 S.Ct. 96, 344 U.S. 866, 97 
L.Ed. 664—National Bellas Hess, 
Inc. V. Kalis, C.A.Mo., 191 F.2d 739, 
certiorari denied 72 S.Ct. 377, 342 
U.S. 933, 96 L.Ed. 695—Western 
Cas. & Sur. Co. v. Coleman, C.A. 
Mo., 186 P.2d 40—Buder v. Beck¬ 
er, C.A.MO., 186 F.2d 311—U. S., 
for Use and Benefit of Llchter, v. 
Henke Const, Co., C.C.A.Mo., 167 F. 
2d 13. 

Snllng held not so Induoed 

Where automobile collided with 
construction equipment on driver’s 
side of highway when it was dark 
and it appeared that lights may not 
have been burning in front of equip¬ 
ment, that working area had not been 
protected with adequate light, that 
driver's headlights were on and that 
his speed diid not exceed limit fixed 
by Minnesota law, and it was not 
clear whether supreme court of Min¬ 
nesota if called on to decide case 
might hold that owner and operator 
of equipment were free of negligence 
or that driver was guilty of contribu¬ 
tory negligence as a matter of law, 
ruling of federal district court that; 
such issues were for Jury's determl-l 


nation was not Induced by a clear 
misconception or misapplication of 
state law and would be affirmed. 

U.S.—W. Hodgman & Sons, Inc. v. 
Motis, C.A.Minn., 268 F.2d 82. 

91.75 U.S.—Illinois Cent. R. Co. v. 
Stufflebean, C.A.Iowa, 270 F.2d 801 
— W. Hodgman & Sons, Inc. v. Mo¬ 
tis. C.A.Minn., 268 F.2d 82—Stock- 
dale V. Olson, C.A.Iowa, 261 F.2d 
191—Homolla V. Gluck, C.A.Mo., 248 
F.2d 731—National Bellas Hess, 
Inc. V. Kalis, C.A.Mo., 191 F.2d 739, 
certiorari denied 72 S.Ct. 377, 342 
U.S. 933, 96 L.Ed. 695—Western 
Cas. & Sur. Co. v. Coleman, C.A.Mo., 
186 F.2d 40—Buder v, Becker, C.A. 
Mo., 186 F.2d 311—Mast v. Illinois 
Cent. R. Co.. C.A.Iowa, 176 F.2d 
167. 

Textron, Inc. v. Homes Beauti¬ 
ful, Inc., C.A.Minn., 261 F.Supp. 
646. 

91.80 ConstruotioiL of state court 
Judgmeut 

Court of appeals, in reviewing or¬ 
der overruling plea in abatement, had 
duty to construe state court divorce 
Judgment which allegedly had as¬ 
signed part of plaintiffs’ interest in 
present suit to others, and, in con¬ 
struing judgment, court of appeals 
was not bound by any construction 
that may have been placed on it by 
either the parties or the court be¬ 
low. 

U.S.—^Western Cottonoil Co. v. Hodg¬ 
es, C.A.Tex,, 218 F.2d 168. 

92. U.S.—^Weinstein v. Sea View, 
Inc., 188 F.2d 116, certiorari denied 
Sea View, Inc. v. Weinstein, 72 S. j 
Ct. 29, 342 U.S. 816, 96 L.Ed. 616— 
Chicago, R. I. & P. R. Co. v. Humph¬ 
reys, C.A.Okl., 172 F.2d 644— I 
Sucesores de Perez Hermanos v.! 
Costa, C.CJi.Puerto Rico, 281 F. | 
439. 

Ooftstitutloualltj 

Where corporation brought action 
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in district court for declaratory judg¬ 
ment that certain provisions of mu¬ 
nicipal ordinance with respect to 
amusement park licenses are uncon¬ 
stitutional, and court of appeals de¬ 
termined that provision of ordinance 
which had been before Michigan su¬ 
preme court was valid and denial of 
license thereunder was proper, court 
of appeals would not determine con¬ 
stitutionality of other provisions of 
the ordinance which had not as yet 
been before Michigan supreme court 
for its determination as to constitu¬ 
tionality. 

U.S.—Tower Realty v. City of East 
Detroit, C.A.Mich., 196 F.2d 710. 

DeclBioB. held uimeceBsary 

Where federal court of appeals was 
required to follow Pennsylvania law 
in action for breach of warranty 
growing out of sale of diesel engine, 
and several states had had contact 
with transaction Involved, but deci¬ 
sion rested on elementary principles 
of interpretation and result would in 
no way be affected by choice of law, 
court would not decide which law a 
Pennsylvania court would apply. 

U.S.—Consolidated Fisheries Co. v. 
Fairbanks, Morse & Co., C.A.Pa., 
193 F.2d 967. 

92.50 Bolt transferred from admiral¬ 
ty to law 

Where action under the Jones Act 
was begun by seaman in admiralty 
and later transferred to law docket 
of district court and tried to a Jury, 
appellate review thereafter was con¬ 
trolled by Federal Rules of Civil 
Procedure. 

U.S.—Blake v, W. R. Chamberlin & 
Co., C.A.Cal., 176 P.2d 611. 

93. U.S.—New York Life Ins. Co. v, 
Doerksen, C.C.A.Kan., 76 F.2d 96. 

94. U.S.—^U. S. Fidelity & Guaranty 
Co. V, Board of Com’rs of Wood- 
botl County, Kan., US 7. 144, 7S C. 
C.A. il4.''""' 
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Where a plaintiff elected to prosecute his remedy 
at law, the court of appeals cannot review the case 
as though brought in admiralty.®^ 

Stipulated or agreed statement of facts. Al¬ 
though review by the court of appeals is ordinarily 
limited to questions of law, as discussed supra 
§ 297(2), questions of fact may be reviewed where 
the facts are stipulated or the case is submitted on 
an agreed statement of facts,®5 and the ultimate 
question for the court of appeals is whether the 
trial court correctly interpreted those facts in the 
light of the governing statutes .®a case sub¬ 
mitted on an agreed statement of facts must be 
determined in the light of such statement ;®5-i5 
and the appellate court must look to these facts, and 
not to the pleadings, in determining whether the 
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judgment rendered may stand.®® 

An agreed statement of facts on which an action 
at law is tried to the court is in the nature of a 
special verdict,®7 and on appeal the court will con¬ 
sider the sufficiency of the statement to support the 
judgment,®® but only if the agreed facts contain 
all the facts essential to a judgment,®® and not if 
the statement was of the evidentiary, as distin¬ 
guished from the ultimate, facts.^ 

In equity suits. With respect to an appeal in an 
equity suit, under former equity practice, it was 
said that the court of appeals acts as something 
more than a mere court of error.® The appeal 
in equity was a proceeding in continuation of the 
original suit.®*^ It brought the entire case before 
the court for review,® both the facts and the law 


95. U.g.—Puget Sound Nav. Co. v. 
Nelson, C.C.A.Wash., 41 F.2d 356, 
certiorari denied Nelson v. Puget 
Sound Nav. Co., 51 S.Ct. 76, 282 U. 
S. 869, 75 L.Ed. 768. 

95.5 XoBg as tax deduction 

Although question whether losses 
sustained by taxpayer in sales of 
real estate were attributable to the 
operation of a business regularly 
carried on by the taxpayer, and thus 
deductible, was essentially one of 
fact, with result that appellate court 
could not, In view of Federal Rules of 
Civil Procedure, Interfere with find¬ 
ing of trial court adverse to taxpay¬ 
er unless finding was clearly errone¬ 
ous, when facts were stipulated, ulti¬ 
mate question before appellate court 
was whether the trial court had cor¬ 
rectly interpreted those facts in the 
light of the governing statutes. 

U.S.—Chicago Title & Trust Co. v. U. 
S., C.A.I11,, 209 F.2d 773. 

96.10 U.S.—Chicago Title & Trust 
Co. V. U. S., supra. 

95.16 D.C.—Borden’s Condensed Milk 
Co. V. Eagle Mfg. Co., 47 App.D.C. 
191. 

96. U.S.—City of South Jacksonville 
v. Jacksonville Traction Co., C.C.A. 
Fla.. 50 F.2d 839. 

Compatatloa of rato of exchaags 

On appeal in admiralty from an 
allowance of damages for imported 
goods based on the invoice value 
stated in francs, appellant cannot 
complain of the computation of the 
rate of exchange, where the agreed 
statement of facts stated the invoice 
value in both franss and dollars. 

U.S.—^U. S. Willow Furniture Co. v. 
L»a Compagnie Generals Transat- 
lantique, C.C.A.N.Y., 271 P. 184. 

97 . U.S.—Greer-Robbins Co. v. U. S., 
C.C.A.Cal., 19 P.2d 841. 

98 . U.S.—Greer-Robbins Co. v« U. 
S., supra. 


99. U.S.—U. S. V. Boston & M. R. R., 
CC.A.Mass., 84 P. 2 d 365. 

1 . U.S.—Johnson v. First Nat. Bank 
& Trust Co. of Tulsa, Okl., C.C.A. 
Okl., 78 F.2d 535. 

Particular objects considered 

Pleadings, plats, photographs, cor^ 
respondence, deeds, leases, and other 
exhibits in agreed statement of facts 
were “evidentiary facts” rather than 
“ultimate facts.” 

U.S.—Ocean Accident & Guarantee 
Corporation v. J. L. Brandeis & 
Sons, C.C.A.Neb., 75 P.2d 605, cer¬ 
tiorari denied 65 S.Ct. 923, 295 U.S. 
764, 79 U.Ed. 1706. 

2 . U.S.—Roosevelt v. Missouri State 
Life Ins. Co., C.CA.Ark., 70 F.2d 
939. 

“The absence of a legislative man¬ 
date [with respect to the priority of 
a claim for personal injuries or death 
of a railroad employee] must not be 
treated as an absolution of our judi¬ 
cial responsibility in the case. The 
very nature and purpose of chancery 
jurisdiction requires that we do not 
close our eyes and conscience to those 
natural and compelling equities which 
are sufficiently broad to furnish the 
basis for a sound governing princi¬ 
ple in the situation presented.” 

U.S.—^Reconstruction Finance Corpo¬ 
ration V. Missouri-Kansas-Texas R. 
Co., C.C.A.Ark., 122 P.2d 326, 335. 

2.5 U.S,—Commercial Nat. Bank in 
Shreveport v. Parsons, C.C.A.La., 
144 F.2d 231, certiorari denied 65 S. 
Ct. 440, 323 U.S. 796, 89 L.Ed. 635. 

3. U.S. — Commercial Nat. Bank In 
Shreveport v. Parsons, supra. 

Baxter v. McGee, C.C.A.Ark., 
82 F.2d 695, certiorari denied Mc¬ 
Gee V. Baxter, 56 S.Ct. 948, 298 U.S, 
680, 80 L.Ed. 1401—Sun Co. v. Vin¬ 
ton Petroleum Co., Tex., 248 P. 623, 
160 C.C.A. 523, certiorari denied 38 
S.Ct. 680, 247 U.S. 514, 62 L.Ed. 
1244—^Blythe Co. v, Hinckley, Cal., 
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111 F. 827, 49 C.C.A. 647, certiorari 
denied 184 U.S. 701, 22 S.Ct. 941, 46 
L.Ed. 766. 

Suit treated as one in equity 

Where, on first trial, master and 
district court and, on prior appeal, 
court of appeals, because of agree¬ 
ment of parties for dismissal of pend¬ 
ing law action, treated suit as one in 
equity and proceeded accordingly, and 
.suit had equitable features involv¬ 
ing settlement of mutual credits ne¬ 
cessitating complicated accounting, 
appellate court was justified in re¬ 
viewing second appeal as in equity. 
U.S.—^McCarthy v. Wynne, C.C.A. 
Okl., 126 F.2d 620, certiorari denied 
63 S.Ct. 31, 317 U.S. 640, 87 L.Ed. 
515. 

Transfer to equity side; oonsolida- 
tion 

( 1 ) Where suit was filed at law, 
but on filing of cross complaint gen¬ 
eral jurisdiction in equity was con¬ 
ferred and cause transferred to 
equity, general judgment in equity 
is reviewable as in a cause present¬ 
ing only equitable Issues. 

U.S.—Hollandsworth v. William Mead 
Tie Co., C.C.A.Ky., 26 F.2d 33. 

( 2 ) Where on defendants* motion 
cause was transferred to equity 
docket without objection, and plain¬ 
tiff invoked power of equity to im¬ 
press a trust, although primary re¬ 
dress sought was damage for frauds 
merits of case will, on defendants* 
appeal, be reviewed as on an equity 
appeal. 

U.S.—Kershaw v, JuUen, C.C.A.Kan., 
72 F.2d 528. 

(3) Appeal from decree in case 
transferred to equity side held to 
present questions of both law and 
equity for review, where Jury was 
waived and case was consolidated for 
trial below. 

U.S.—^Kelly-Dempsey & Co. v. Cen¬ 
tury Indemnity Co., C.C.A.Okl., 77 
F.2d 86 . 
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and the relevant ruHngfs and objections,®*® by 
trial de novo on the record made in the district 
court, as discussed infra § 297(22), except that the 
trial court's findings of fact could not be set aside 
unless clearly erroneous, infra § 297(64), and the 
rights of appellee under the judgment could not be 
enlarged.®-!® 

Every issue not urged in the appellate court was 
waived but the refusal of the trial court to pass 
on objections to evidence during the trial was not 
subject to review on appeal.® As far as an equi¬ 
table plea interposed in a law action was con¬ 
cerned, the court of appeals could review the case 
as an appeal in a case in equity;® and the same 
was true of an answer and cross petition in the 
nature of a bill of interpleader.'^ On an appeal 
in equity from the entire judgment the court of 
appeals could consider all errors appearing in the 
record notwithstanding no cross appeal was tak- 
en.*^-® 

Trial by referee. While a referee’s report deal¬ 
ing entirely with conclusions of law has been held 
reviewable by the court of appeals,® that court, 
strictly speaking, can review only the action of the 
court below, and not that of the referee.® Where 
a case was tried before a referee, the only questions 
open to the reviewing court are whether the con¬ 


clusions of law are supported by the findings of 
fact!® and whether the referee’s findings support 
the judgment entered;!! and where the referee’s 
findings were adopted by the trial court the suf¬ 
ficiency of the facts found to warrant the judg¬ 
ment will be reviewed as though the findings were 
wholly made by the trial court.!® 

Agreement as to special verdict by jury. Where 
the parties and the court agreed that the jury 
should bring in a special verdict on a fact issue, 
the reviewing court may not reexamine the facts 
on that issue, but may consider the questions de¬ 
cided by the court without the intervention of the 
jury.!® 

§ 297(6). —-Absence of Findings by 

Court 

While there It tome authority to the contrary, In 
general, the requirement that the trial court aitting with¬ 
out a Jury make findings is not a jurisdictional prerequi¬ 
site to an appeal to the court of appeals, and the court 
may waive such requirement where the record is so clear 
that the court is not hindered In its review by the lack 
of findings. 

While it has been held that, where the case was 
tried to the court without a jury, issues or assign¬ 
ments of error as to which no findings of fact or 
conclusions of law were requested or made will 
not be considered on review,!3-®® and that the 


X(SS«1 quMtioa. pressated ia In- 
jnaotloa aalt by undisputed evidence 
may be considered on appeal from or¬ 
der granting preliminary injunction. 
U.S.—City of Covington, Ky., v, Cin¬ 
cinnati, N. & C. Ry. Co.. C.C.A.Ky., 
71 F.2d 117, certiorari denied Cin¬ 
cinnati, N. & C. Ry. Co. V. City of 
Covington, Ky., 55 S.Ct. 142, 293 U. 

S. 612, 79 L.Ed. 702, and City of 
Covington v. Cincinnati, N. & C. 
Ry. Co., 55 S.Ct. 142, 293 U.S. 612, 
79 L.Ed. 702. 

Bait for aooonatiag, discovery, aad 
anoney Judgment held properly con¬ 
sidered on the merits as on equity 
appeal. 

U.S.—Quality Realty Co. v. Wabash 
Ry. Co., C,C.A.Mo., 50 P.2d 1051. 

3. B U.S.—Hudson v. Wylie, C.A.Cal., 
242 F.2d 435, certiorari denied 78 
S.Ct. 39. 355 U.S. 828, 2 L.Ed.2d 41 
—Commercial Nat. Bank in Shreve¬ 
port V. Parsons, C.C.A.Lau, 144 P.2d 
231, rehearing denied 145 P.2d 191, 
certiorari denied 65 S.Ct. 440, 323 
U.S. 796, 89 L.Ed. 635. 

3.10 U.S.—Commercial Nat. Bank In 
Shreveport v. Parsons, supra. 

4. U.S.—Baxter v. McGee, C.C.A. 
Ark., 82 F.2d 695, certiorari denied 
McGee v. Baxter, 56 S.Ct. 948, 298 
U.S. 680, 80 L.Ed. 140L 


5. U.S.-—Unkle v. Wills, C.C.A.Okl., 
281 F. 29. 

6. U.S.—Donnelly v. Northwestern 
Life Ins. Co., C.C.A.Tex., 59 F.2d 
46, certiorari denied 53 S.Ct. 87, 287 
U.S. 638. 77 L.Ed. 663. 

7. U.S.—Liberty Oil Co. v. Condon 
Nat. Bank. Kan., 43 S.Ct. 118, 260 

U. S. 236. 67 L.Ed. 232. 

7.5 U.S.—Commercial Nat. Bank In 
Shreveport v. Parsons, C.C.A.La., 
145 F.2d 191. 

8 . U.S.—Atlantic Life Ins. Co. v. 
Rowland, C.C.A.S.C., 22 F.2d 126. 

9. U.S.—^Wichita Natural Gas Co. 

V. Vermilion, C.C.A.Kan., 297 F. 
783. 

Xastcr disqualiftcd 

Court of appeals will not pass on 
merits of controversy where district 
court decree was based on findings 
of special master and master was 
disqualified to act because of interest 
in outcome. 

U.S.-—In re Volland, C.C.A.I11., 69 F. 
2d 475, modified on other grounds 
71 F.2d 1022. 

10. U.S.—^Delaware, L. & W. R. Co. 
V. Caboni, N.Y., 223 F. 631, 139 C. 
C.A. 177. 

11. U.S.—Chicago, M. & St. P. R. Co. 
V, Clark, N.Y., 20 S.Ct 924, 178 U.S. 
SIS, 44 L.Ed. 1099. 
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City of Parsons v. Fidelity & De¬ 
posit Co. of Maryland, C.C.A.Kan., 
43 P.2d 316—Wichita Natural Gas 
Co. V. Vermilion, C.C.A.Kan., 297 F. 
783—^Demotte v. Whybrow, C.C.A. 
N.Y., 263 F. 366. 

Grant v. National Bank of Au¬ 
burn, D.C.N.Y., 221 P. 1007. 

18. U.S.—Wichita Natural Gas Co. 
v. Vermilion, C.C.A.Kan., 297 P. 
783—Philadelphia Casualty Co. v. 
Fechhelmer, Ohio, 220 P. 401, 136 
C.C.A. 26, Ann.CaB.1917D 64—Tier- 
nan V. Chicago Life Ins. Co., Kan., 
214 F. 238, 131 C.C.A. 284. 

13. U.S.—^Arkansas Natural Gas 

Corporation v. Sartor, C.C.A.La., 98 
F.2d 527, certiorari denied 59 S.Ct. 
243, 305 U.S. 649, 83 L.Ed. 420, re¬ 
hearing denied 59 S.Ct. 250, 305 U. 
8. 675, 83 L.Ed. 437, mandate con¬ 
formed to, D.C., Sartor v. Arkansas 
Natural Gas Co., 29 F.Supp. 956. 
reversed on other grounds, C.C.A., 
Sartor v. Arkansas Natural Gas 
Corporation. Ill P.2d 772. 

13.80 D.C.—Fogle v. General Credit. 
110 F.2d 128, 71 App.D.C. 838—Sand¬ 
ers Bros. Radio Station v. Federal 
Communications Commission, 106 F. 
2d 821, 70 App.D.C. 297, reversed 
on other grounds 60 S.Ct. €93. 309 
U.a 470. 642, 84 L.Ed. €69. 1037. 
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court of appeals does not have jurisdiction to re¬ 
view questions as to which the district court has 
made no findings,^3.66 it has also been held that 
while it is the duty of the trial court to make find¬ 
ings of fact, as discussed in Federal Civil Pro¬ 
cedure §§ 1036-1042, in general the requirements 
of Rule 52 (a) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., as to findings by a court sitting 
without a jury are not a jurisdictional prerequisite 
to an appeal to the court of appeals ;13.60 and the 
court of appeals may waive such requirement where 
the record is so clear that the court is not hindered 
in its review by the lack of findings.^3.66 

In any event, the court of appeals will not re¬ 
view questions as to which proper findings are 
lacking, where the record is such that the court 
cannot determine the applicable principles of 

law.l3.70 

Whether the absence of proper findings warrants 
or requires the reversal of the district court’s de¬ 
cision by the court of appeals is discussed infra 
§§ 301(15), 301(16), and the remand of a case by the 
court of appeals to the district court in order that 


findings may be made by the lower court infra § 
301(5). 

§ 297(7), — Theory and Grounds of De¬ 
cision of Lower Court 

Subject to some exceptions or limitations, In general 
the court of appeals will apply its view of the law as it 
sees the case, regardless of the theory on which the case 
was tried below; and the court will affirm the decision 
if it is sustainable on any legal ground or theory appar¬ 
ent on the record, whether such ground or theory was 
passed on by the lower court, and even though the ground 
or theory assigned by the lower court is erroneous or 
insufficient. 

Subject to the exceptions or limitations con¬ 
sidered below, in general, on an appeal from the 
district court to the court of appeals, the court of 
appeals will apply its view of the law as it sees 
the case, regardless of the theory on which the 
case was tried below and the court of ap¬ 

peals is concerned, on review, with the correctness 
of the action of the court below, without regard 
to the reasons that moved the court,except in 
so far as those reasons may throw light on the 
question to be decided.! ^ 


Szocptioa to entry of Judfirment 

presents nothing for review where 
no request for special findings or mo¬ 
tion for Judgment was made. 

D.C.—Central of Georgia Ry. Co. v. 
West Virginia Pulp & Paper Co., 
92 F.2d 292, 67 App.D.C. 309. 

13.55 tJ.S.—Bowles V. Hayes, C.C.A. 

Del., 166 F.2d 361. 

Case not considered on merits 
Where preliminary mandatory In¬ 
junction was interlocutory in nature 
and was issued by federal district 
court without findings of fact speci¬ 
fically required by federal rule, court 
of appeals could not consider case 
on merits. 

U.S.—Hopkins V. Wallin, C.A.Pa., 179 
F.2d 136, followed in, Schwelzer 
V. Wallin, 181 P.2d 699. 

13.60 U.S.—U. S. V. Horsfall, C.A. 
Kan., 270 F.2d 107—Westley v. 
Southern Ry. Co., C.A.S.C., 250 F. 
2d 188, rehearing denied 252 F.2d 
79—^U. S. V. Pendergrast, C.A.S.C., 
241 F.2d 687—Western Pac. R. R. 
Corp. V. Western Pac. R. Co., C.A. 
Cal,, 197 P.2d 994, vacated on oth¬ 
er grounds Western Pac. R. Corp. 
V. Western Pac. R. Co., 73 S.Ct. 
666, 845 TJ.S. 247, 97 L.Ed. 986, cer¬ 
tiorari denied 74 S.Ct. 241, 346 U.S. 
910, 98 UEd. 407, and Metzger v. 
Western Pac. R. Co., 74 S.Ct. 242, 
346 U.S. 910, 98 L.Ed. 407, rehear¬ 
ing denied Western Pac. R. Corp. 
V. Western Pac. R. Co., 74 S.Ct. 376, 
346 U.S. 940, 98 L.Ed. 428—Morris 
V. Williams, C.CA..Ark., 149 F.2d 
703. 

P.C.—HurwiU V. Hurwiti. 186 F.2d 


796, 78 U.S.App.D.C. 66, 148 A.L.R. 
226. 

Special oiromiuitaaoes 

Where record on appeal did not 
present definite findings of fact and 
declarations of law in support of de¬ 
cree as contemplated by federal rules, 
but appellant showed that lawsuit 
had been pending three and one-half 
years and was now being prosecuted 
in forma pauperis, and urged court 
to review the decree, circuit court of 
appeals would review the decree. 

U.S.—Heifer v. Corona Products, C. 
C.A.Ark., 127 F.2d 612. 

13.65 U.S.—^Westley v. Southern Ry. 
Co., C.A.S.C., 260 P.2d 188, rehear¬ 
ing denied 252 F.2d 79—U. S. v. 
Pendergrast, C.A.S.C., 241 F.2d 687 
—^Western Pac. R. R. Corp. v. West¬ 
ern Pac. R. Co., C.A.Cal., 197 F.2d 
994, vacated on other grounds West¬ 
ern Pac. R. Corp. v. Western Pac. 

R. Co., 73 S.Ct. 666, 345 U.S. 247, 
97 L.Ed. 986, rehearing denied 206 
P,2d 496, certiorari denied 74 S.Ct. 
241, 346 U.S. 910, 98 L.Ed. 407, and 
Metzger v. Western Pac. R. Co., 74 

S. Ct. 242, 346 U.S. 910, 98 L.Ed. 
407, rehearing denied Western Pac. 

R. Corp. V. Western Pac. R, Co., 74 

S. Ct. 376, 346 U.S. 940, 98 L.Ed. 
428. 

U.C.—^Hurwitz v. Hurwitz, 136 F.2d 
796, 78 U.S.APP.D.C, 66, 148 A.L.R. 
226. 

13.70 U.S.—^Bowles v. Hayes, C.C.A. 
Del., 166 F.2d 861—Girard Trust Co. 
V. U, S., C.C.A.Pa., 149 F.2d 872. 

13.90 U.S.—^U. S. V. Comstock Ex¬ 
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tension Min. Co., C.A.Ariz., 214 P.2d 
400. 

14. U.S.—Burgert v. Union Pac. R. 
Co., C.A.MO., 240 P.2d 207—First 
Nat. Bank in Wichita v. Luther, 
C.A.Kan., 217 F.2d 262—Kanatser 
V. Chrysler Corp., C.A.Okl., 199 F. 
2d 610, certiorari denied Chrysler 
Corp. V. Kanatser, 73 S.Ct. 388, 344 

U. S. 921, 97 L.E(3. 710—Moore v. 
C. R. Anthony Co., C.A.Okl., 198 F. 
2d 607—^McGlvern v. Northern Pac. 
Ry. Co., C.C.A.Mlnn., 132 F.2d 213 
—Cold Metal Process Co. v. Mc- 
Louth Steel Corporation, C.C.A. 
Mich., 126 F.2d 186—In re Eastern 
Palliament Corporation, C.C.A.N.Y., 
67 F.2d 871—Massachusetts Bond¬ 
ing & Insurance Co. v. Holman, C. 
C.A.Or., 62 F.2d 902—Lewis v. In¬ 
gram, C.C.A.Okl., 67 F.2d 463, cer¬ 
tiorari denied 63 S.Ct. 16, 287 U.S. 
614, 77 L.Ed. 633—City of Newark 

V. Mills, C.C.A.N.J.. 86 F.2d 110, 
certiorari denied City of Newark 
V. Mills, 60 S.Ct. 237, 281 U.S. 722, 
74 L.Ed. 1140—^Abernathy v. State 
of Oklahoma ex rel. Goar, C.C.A. 
Okl., 31 F.2d 547, certiorari denied 
60 S.Ct. 81, 280 U.S. 699, 74 L.Ed. 
646—U. S. V. Heinrich. C,C.A.Mont., 
16 F.2d 112—Clinton Mining & Min¬ 
eral Co. V. Cochran, Pa., 247 F. 449, 
169 C.C.A. 603—Gideon v. Hinds, N. 

T., 238 F. 140, 151 C.C.A. 216— 
Fourth Nat. Bank v. Willingham, 
Oa., 213 F. 219, 129 C.C.A. 668. 

18. U.S.—U. *S. V. Porter Fuel Co., 
Colo., '247 F. 769, 169 C.C.A. 627, 
madlags la oplaloB 
Where a district Judge, in an ae- 



§ 297(7) FEDERAL COURTS 


36 C. J. S. 


Accordingly, the court of appeals will affirm the 
judgment, order, or decree appealed from if it is 
sustainable on any legal ground or theory apparent 


on the record,^® even though such ground or theory 
differs from that which was assigned by the trial 
court, or which prompted its ruling or action, 


tion under the Clayton Act, meant 
his ultimate holding of illegality of 
the corporate defendant’s acquisition 
of plaintiff’s stock to rest on findings 
contained in all sections of his de¬ 
cision, the unnumbered findings in 
his opinion as well as the earlier 
stated numbered findings, court of ap¬ 
peals could properly test the validity 
of his ultimate holding on the same 
basis. 

U.S.—^American Crystal Sugar Co. v. 
Cuban-American Sugar Co., C.A.N. 

T. , 259 F.2d 624. 

16. U.S.—^Zegan v. Central R. Co. of 
N. J., C.A.Pa., 266 F.2d 101—Bul- 
len V. De Bretteville, C.A.Cal., 239 
F.2d 824, certiorari denied Treasure 
Co. V. Bullen, 77 S.Gt. 825, 363 U.S. 
947, 1 L.Ed.2d 856—Nashville Milk 
Co. V. Carnation Co., C.A.Ill,, 238 P. 
2d 86, affirmed 78 S.Ct. 352, 355 U.S. 
373, 2 L,.Ed.2d 340, rehearing de¬ 
nied 78 S.Ct, 630, 355 U.S. 967, 2 L. 
£d.2d 542—Slebrand v. Uossnell, C. 
A.Ariz., 234 F.2d 81—First Nat. 
Bank in Wichita v. Luther, C.A. 
Kan., 217 F.2d 262—Kanataer v. 
Chrysler Corp., C.A.Okl., 199 F.2d 
610, certiorari denied Chrysler 
Corp. V, Kanatser, 73 S.Ct. 388, 34 4 

U. S. 921, 97 L.Ed. 710—Town of 
South Tucson v. Tucson Gas, Elec. 
Light & Power Co., C.C.A.Ariz., 149 
F.2d 847—Cold Metal Process Co. 

V. McLouth Steel Corporation, C.C. 
A.Mich., 126 F.2d 185—Relnstine v. 
Kosenfield, C.C.A.Ill., Ill F.2d 892 
—Parrott Estate Co. v. McLaugh¬ 
lin, C.C.A.Cal., 89 F.2a 188—In re 
Schwartz, C.C.A.N.Y., 89 F,2d 172 
—Holyoke Water Power Co. v. 
American Writing Paper Co., C.C. 
A.Masa., 83 F.2d 398, affirmed 67 S. 
Ct. 485, 300 U.S. 324, 81 L.Ed. 678 
—^Massachusetts Bonding & Insur¬ 
ance Co. V. Holman, C.C.A.Or., 62 
F.2d 902—Park Lane Dresses v. 
Houghton & Dutton Co., C.C.A. 
Mass., 64 F.2d 33—Corker v. Soper, 
C.C.A.Ga., 63 F.2d 190, certiorari 
denied Corker v. Howard, 62 S.Ct. 
313, 286 U.S. 640, 76 L.Ed. 933— 
Mills Novelty Co. v. Monarch Tool 
& Mfg. Co.. C.C.A.Ohio, 49 P.2d 28. 
certiorari denied Monarch Tool & 
Mfg. Co. V. Miller Novelty Co., 52 
S.Ct. 37, 284 U.S. 662, 76 L.Ed. 661 
—In re Pacat Finance Corporation, 
C.C.A.N.Y., 27 F.2d 810, 

Higgins V. White, 31 P.Supp. 796, 
reversed on other grounds White 

V. Higgins. D.C.Mass.. 116 F.2d 812. 

Several reasons assigned 

Where trial judge gave sound rea¬ 
son for refusing to accept interested 
witness’ uncontradicted, but uncor¬ 
roborated, testimony as true, court 
of appeals need not consider wheth¬ 


er other reasons assigned by Judge 
were unsound. 

U.S.—Broadcast Music v. Havana Ma¬ 
drid Restaurant Corp., C.A.N.Y., 
175 F.2d 77. 

Any legally snstalnahle theory sup¬ 
ported by proof 

U.S.—U. S. v. Martin, C.A.C 0 I 0 ., 267 
r.2d 764. 

Appeal for failure to dismiss on ad- 
ditional grounds 

Defendants, as against whom bill 
was dismissed, cannot appeal from 
such decree on ground that it should 
have been based on additional 
grounds, as it will be affirmed if 
sustainable on any ground appearing 
In record. 

U.S.—Aberly v. Craven County, N. C., 
C.C.A.N.C., 70 F.2d 52. 

Bejeotlon of oounterolalm 
Where record fails to show that 
counterclaim asserted was estab¬ 
lished by evidence, decree should not 
bo reversed because counterclaim was 
rejected on improper ground. 

U.S.—Brown v. Lane Cotton Mills 
Co., C.C.A.Ga., 28 F.2d 911, certio¬ 
rari denied Brown v. Lane (Cotton 
Mills Co.. 49 S.Ct. 261, 279 U.S. 837, 
73 L.Ed. 984. 

Merely technical support 

Where a technical basis, capable 
at worst of being easily obviated at 
trial and actually of no real sub- 
•stance, is brought forward as an aft¬ 
erthought to support a controlling 
ruling made on unsustainable 
grounds, the ruling need not be sus¬ 
tained. 

U.S.—Ulm V. Moore-McCormack 
Lines, C.C.A.N.Y., H7 P.2d 222, cer¬ 
tiorari denied 61 S.Ct. 941, 313 U.S. 
667, 85 L.E<1. 162.5. 

17. U.S.—^United Steelworkers of 
America v. American Mfg. Co., C. 
A.Tenn., 264 P.2d 624—Reynolds 
Metals Co. V. Yturblde. C.A.Or., 
258 F.2d 321—222 East Chestnut 
St. Corp, V. Lakefront Realty Corp., 
C.A.Ill., 256 F.2d 513—Edgewood 
Am. Legion Post No. 448 y. U. S.. 
C.A.Ind., 246 F.2d 1, certiorari de¬ 
nied 78 S.Ct. 383. 355 U.S. 926, 2 L. 
Ed.2d 357—Ginsburg v. Black, C.A. 
III., 237 P.2d 790, certiorari denied 
77 S.Ct. 669, 353 U.S. 911, 1 L.Ed. 
2d 665, rehearing denied 77 S.Ct. 
869, 363 U.S. 951, 1 L.Ed.2d 860, 78 
S.Ct. 92. 365 U.S. 866, 2 L.Ed.2d 70. 
and 78 S.Ct. 776, 356 U.S. 948, 2 L. 
Ed.2d 822—First Nat. Bank in 
Wichita v. Luther, C.A.Kan., 217 
F.2d 262—Kanatser v. Chrysler 
Corp., C.A.Okl„ 199 P.2d 610, certio¬ 
rari denied Chrysler Corp. v. Kan- 
aster, 73 S.Ct. 388, 344 U.S. 921, 97 
L.Ed. 710-—Elizabeth Arden Sales 
Corp. V. Gus Blass Co., ClC.A.Ark., 
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150 F.2d 988, HM A.L.R. 370, cer¬ 
tiorari denied CO S.Ct. 231, 326 U. 
S. 773, 90 L.Ed. 467—R. F. C. v. 
Goldberg, C.C.A.Ill., 143 F.2d 752, 
certiorari denied 65 S.Ct. 117, 323 

U. S. 770, 89 L.Ed. 616, rehearing 
denied 65 S.Ct. 266, 323 U.S. 817, 89 
L.Ed. 649—Commissioner of Inter¬ 
nal Revenue v. Stim.«3on Mill Co., 
C.C.A.9, 137 F.2d 286—Petersen v. 
Coast Cigarette Vendors, C.C.A.Cal., 
131 F.2d 389—Standard Oil Co. v. 
Lyons, C.C.A.Iowa, 1.30 P.2d 965 
—Pevely Dairy Co. v. Borden Print¬ 
ing Co., C.C.A.Cal., 123 P.2d 17— 
L. McBrine Co, v. Silverman, C.C.A. 
Cal., 121 F.2d 181—Kishan Singh 

V. Carr, C.C.A.Cal., 88 F.2d 672— 
Knotts V. First Carol inas Joint 
Stock Land Bank of Columbia, C. 
C.A.S.C., 86 F.2d 551, certiorari de¬ 
nied 57 S.Ct. 436, 300 U.S. 600, 81 
L.Ed. 869—Childers v. Commission¬ 
er of Internal Revenue, C.C.A.Cal., 
80 F.2d 27—Commissioner of In¬ 
ternal Revenue v. Bryson, C.C.A., 79 
F.2d 397—Yangtaze Rapid S. S. Co.. 
Federal Inc., U. S. A., v. Deutsch- 
Asiatlsche Bank, C.C.A.China, 69 F, 
2d 8—^Wlneinger v. Union Pac. R. 
Co.. C.C.A .Neb., 276 F. 65. 

D.C.—I^aughlin v. Eicher, 146 F.2d 
700, 79 U.S.App.D.C. 266. certiorari 
denied 65 S.Ct. 1403, 325 U.S. 866, 
89 L.Ed. 1985. 

“The appellee may urge, or the 
appellate court sua sponte may con¬ 
sider any theory, argument or rea¬ 
son in support of a decision of a 
lower tribunal regardless of whether 
it applied that theory,’’ 

U.S.—Cold Metal Proces.3 Co. v. Mc¬ 
Louth Steel Corporation, C.C.A. 
Mich., 126 F.2d 185, 189. 

Gronad within power of court 

An appellate court may, when nec¬ 
essary or desirable, sustain a correct 
judgment on a different ground than 
that adopted by trial court, where 
such a ground is one that is within 
its power to formulate. 

U.S.—Klthcart v. Metropolitan Ufe 
Ins. Co., C.C.A.M 0 ., 150 F.2d 997, 
certiorari denied 66 S.Ct. 267, 320 
U.S. 777, 90 L.Ed. 470, rehearing 
denied 66 S.Ct. 469, 320 U.S. 812, 90 
L.Ed. 496, rehearing denied 66 S.Ct. 
520. 327 U.S. 813. 90 L.Ed. 1038. 

Warner v. First Nat. Bank of 
Minneapolis, D.C.Minn., 136 P.Supp. 
687. 

Jnrisdiotlou or merits 

“The court below dismissed the 
suit on the merits. While we are of 
the opinion that the dismissal should 
have been on Jurisdictional grounds, 
it is well settled that an affirmance 
need not be based on the same- 
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and even though the ground or theory was rejected 
or not passed on by the court below.17.5 

If the decision, conclusion, or result is correct, 
it is immaterial what grounds it was placed on or 
what reasons were assigned therefor,^8 or whether 
such grounds or reasons are sound, correct, er¬ 
roneous, or insufficient,or erroneously stated 
and the court of appeals will be uninfluenced by 
procedural matters which do not prejudicially af- 
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feet or induce the result.20.5 

So also, where a ruling, order, judgment, or de¬ 
cree is proper and correct on any ground or theory 
manifested by the record, it will not be disturbed, 
interfered with, or reversed because the trial court 
based its decision or conclusion on an insufficient, 
unfounded, unsound, or erroneous ground, reason, 
or theory.2i The opinion of the trial court, or the 
reasoning therein, is not the subject of exception 


£:rounds as those which influenced 
the trial court.” 

U.S.—Montgromery v. Gilbert, C.C.A. 
Mont., 77 F.2d 39, 45. 

Particular errounds not asalfirned hy 
trial court 

That trial court affirmed judgment 
on merits rather than on defense of 
res judicata did not preclude appel¬ 
late court's affirming judgment on 
basis of res judicata. 

U.S.—Bullen v. De Bretteville, C.A. 
Cal., 239 F.2d 824, certiorari denied 
Treasure Co. v. Bullen, 77 S.Ct. 825, 
353 U.S. 947, 1 L.Ed.2d 856. 

17.5 U.S.—Ocean Acc. & Guarantee 
Corp. V. Aconomy Erectors, Inc., 
C.A.Ill., 224 F.2d 242—Barie v. Su¬ 
perior Tanning Co., C.A.IJl., 182 F. 
2d 724—R. E. Crummer & Co. v. 
Nuveen, C.C.A.IIL, 147 F.2d 3, 167 
A.L.R. 739. 

‘‘The reasoning of the District 
Court is not binding upon us. We 
may support the decree upon grounds 
which the court below rejected.” 

U.S.—Lanova Corporation v. National 
Supply Co., C.C.A.Pa., 116 F.2d 235, 
239, rehearing denied, C.C.A., 116 
F.2d 934. 

□•round not raised in, or considered 
by, court below 

(1) To avoid an erroneous deci.sion, 
the court will place its decision on a 
ground not urged in the court be¬ 
low. 

U.S.—Smith Engineering Co. v. Rice, 
C.C.A.Mont., 102 F.2d 492, certio¬ 
rari denied Rice v. Smith Engineer¬ 
ing Co., 59 S.Ct. 1034, two cases, 307 
U.S. 637, 83 Li.Ed. 1619, rehearing 
denied 60 S.Ct. 68, two cases, 308 U. 
S. 632, 84 Li.Ed. 527. 

(2) Question of unenforceability of 
contract relied on by plaintiff, even 
though not raised in motions to dis¬ 
miss, If obvious could be considered 
by reviewing court in support of tri¬ 
al court’s ruling. 

U.S.—Topping V. Pry, C.C.A.I11., 147 
F.2d 716. 

la U.S.—Continental Can Co. v. 
Horton, C.A.Neb., 250 F.2d 637-— 
Park-In Theatres v. Waters, C.A. 
Ala.. 185 F.2d 193—Springfield v. 
Carter, C.A.Ark., 176 P.2d 914— 
U. S. ex rel. Johnson v. Morley 
Const. Co., C.C.A.N.Y., 98 F.2d 781, 
certiorari denied Maryland Casual¬ 
ty Co. V. U. S. for Use and Benefit 


of Harrington, 69 S.Ct. 244, 306 U. 
S. 651, 83 L..Ed. 421—Crossett Lum¬ 
ber Co. V, U. S., C.C.A.Ark., 87 P. 
2d 930. 109 A.L.R. 1348—Blythe Co. 
V. Hinckley, Cal., Ill F. 827. 49 C. 
C.A. 647, certiorari denied 184 U.S. 
701, 22 S.Ct. 941, 46 L.Ed. 766. 
D.C.—Fay v. Doyle, 96 P.2d 110, 68 
App.D.C. 199—^McMahon v. Mat¬ 
thews, 48 App.D.C. 303. 

Befusal to submit issues 

On appeal by defendant from judg¬ 
ment for plaintiff in personal injury 
action, where error designated was 
refusal of trial court to submit cer¬ 
tain issues to jury, trial court’s de¬ 
cision to withhold those issues would 
bo affirmed if correct, even though 
reasons for actions of trial court did 
not appear In record. 

U.S.—Taylor v. Hubbell, C.A.Arlss., 
188 F.2d 106, certiorari denied 72 
S.Ct. 32, 342 U.S. 818, 96 L.Ed. 618. 

19. U.S.—In re Ko-Ed Tavern, C.C. 
A.N.J., 129 P.2d 806, 142 A.L.R. 
357—Utah Copper Co. v. Railroad 
Retirement Board, C.C.A.Colo., 129 
P.2d 358, certiorari denied 63 S.Ct. 
268, 317 U.S. 687, 87 L.Ed. 551— 
Nevada Consol. Copper Corporation 
v. Railroad Retirement Board, 129 
F.2d 368, certiorari denied 63 S.Ct. 

268, 317 U.S. 687, 87 L.Ed. 550— 
Paine & Williams Co. v. Baldwin 
Rubber Co., C.C.A.Mich., 113 F.2d 
840—City of Vero Beach v. Ritten- 
oure Inv. Co., C.C.A.Kan., 113 F.2d 

269, certiorari denied 61 S.Ct. 316, 
311 U.S. 710, 86 L.Ed. 461—Amer¬ 
ican Eagle Fire Ins. Co. v. Gayle, 
C.C.A.Ky., 108 F.2d 116, certiorari 
denied 60 S.Ct. 809, 309 U.S. 686, 84 
L.Ed. 1029—Century Distilling Co. 
V. Continental Distilling Co., C.C. 
A.Pa., 106 F.2d 486, certiorari de¬ 
nied Century Distilling Co. v. Con¬ 
tinental Distilling Corporation, 60 
S.Ct. 581, 309 U.S. 662, 84 L.Ed. 
1010—Brace v. Gauger-Korsmo 
Con.st. Co., C.C.A.Ark., 36 F.2d 661. 
certiorari denied 50 S.Ct. 333, 281 

U. S. 738, 74 L.Ed. 1163—^Abernathy 

V. State of Oklahoma ex rel. Goar, 
C.C.A.Okl., 31 F.2d 647, certiorari 
denied 60 S.Ct. 81, 280 U.S. 699, 74 
L.Ed. 646—Norfolk & W. Ry. Co. v. 
Norton Iron Works, C.C.A.Ky., 279 
F. 82—Blythe Co. v. Hinckley, Cal., 
Ill P. 827, 49 C.C.A. 647, certiorari 

I denied 184 U.S. 701, 22 S.Ct. 941, 46 
I LJSd. 766. 


Admission of svldenos 

Wrong reason given by trial court 
for admission of evidence is of no 
conscQuence on appeal if admission 
of evidence was proper on any 
ground. 

U.S.—Navajo Freight Lines v. Ma- 
haffy, C.A.N.M., 174 P.2d 306. 

Beasoniag smbodiedl in findings 

Where appeal brought up entire 
record and all evidence. Incorrect 
reasoning of the lower court, al¬ 
though embodied in findings and con¬ 
clusions, is of no controlling concern 
if Judgment was correct and, under 
evidence, was justified by issues 
raised by pleadings. 

U.S.—McCluer v. Heim-Overly Real¬ 
ty Co., C.C.A.MO., 71 P.2d 100. 

20. U.S.—Gideon v. Hinds, N.T.. 238 
P. 140, 161 aC.A. 216. 

20.5 U.S.—Park-In Theatres v. Wa¬ 
ters, C.A.Ala., 185 F.2d 193. 

21. U.S.—Banks v. U. S., C.A.Conn., 
267 P.2d 636—C. I. R. v. BelrJdge 
Oil Co., C.A.9, 267 P.2d 291—Ord¬ 
nance Gauge Co. v. Jacquard Knit¬ 
ting Mach. Co., C.A.Pa., 266 P.2d 
189—^Arkansas - Mis.souri Power 
Corp. V. Paschal, C.A.Ark., 248 P. 
2d 584, certiorari denied 78 S.Ct. 57, 
366 U.S. 835, 2 L.Ed.2d 47—Sunray 
Mid-Continent Oil Co. v. Federal 
Power Commission, C.A.10, 239 P. 
2d 97, reversed on other grounds 
77 S.Ct. 792, 363 U.S. 944, 2 L.Ed. 
2d 794—^Worcester Felt Pad Corp. 
V. Tucson Airport Authority, C.A. 
Ariz., 233 P.2d 44, 69 A.L.R.2d 1121 
—yani.sh v. Barber, C.A.Cal., 232 
F.2d 939—^Kaye v. Smitherman, C. 
A.Kan., 225 P.2d 683, certiorari de¬ 
nied 76 S.Ct. 197, 360 U.S. 913, 100 
L.Ed. 800—First Nat. Bank In 
Wichita v. Luther, C.A.Kan., 217 P. 
2d 262—Kanatser v. Chrysler Corp., 
C.A.Okl., 199 F.2d 610, certiorari 
denied Chrysler Corp. v, Kanaster, 
73 S.Ct. 388, 844 U.S. 921, 97 L.Ed. 
710—^Kam Koon Wan v. E. B. 
Black, Limited, C.A.Hawall, 188 F. 
2d 558, certiorari denied 72 S.Ct. 49, 
342 U.S. 826, 96 LJQd. 625—State 
Mut. Life Assur. Co. of Worcester, 
Mass. V. Fleischer, C.A.Mo., 186 F. 
2d 858—American Sur. Co. of N. T. 
V. Brummel, C.A.ICan., 184 F.2d 936 
—Reynolds v. Hill, C.A.Minn., 184 
F.2d 284—^Barie y. Superior Tan- 
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or assignment of error, since the opinion may be 
wrong and the ruling or judgment nevertheless 
right.22 

However, the court of appeals must review the 
case from the same point of view as did the dis¬ 
trict court ;22.6 that is, it must consider the case 
on the same record as was presented to the trial 


court.22.10 Moreover, a court of appeals must ad¬ 
here to the theory on which the case was tried in 
the lower court and where appellee submitted 
his case and obtained a verdict on one theory, he 
will not be permitted, for the purpose of sustain¬ 
ing the judgment, to adopt on appeal a different 
theory which appellant was not required to meet 
in the lower court.23-5 


nlng Co., C.A.I11., 182 P.2d 724— 
Olson V. U. S., C.A.S.D., 176 P.2d 
610—^Iselln v. C. W. Hunter Co., C. 
A.La.. 173 F.2d 888—Walling v. 
Friend, C.CA..M 0 ., 166 F.2d 429— 
In re Barium Realty Co., C.C.A. 
Mich., 164 F.2d 662—Jay v. Chica- 
go Bridge & Iron Co., C.CA..Utah, 
160 F.2d 247—In re Ko-Ed Tavern, 

C.C.A.N.J.. 129 P.2d 806—Utah Cop¬ 
per Co. V. Railroad Retirement 
Board, C.C.A.C 0 I 0 ., 129 F.2d 368— 
Paine & Williams Co. v. Baldwin 
Rubber Co., C.C.A.Mich.. 113 P.2d 
840—City of Vero Beach v. Rltte- 
noure Inv. Co., C.C.A.Kan.. 113 F.2d 
269, certiorari denied 61 S.Ct. 316, 
811 U.S. 710, 86 L.Ed. 461—North 
American Accident Ins. Co. v. 
Tebbs, C.C.A.Utah. 107 F.2d 863, 
certiorari denied 60 S.Ct. 717, 309 
U.S. 678, 84 L.Ed. 1022—Ohio Cas¬ 
ualty Ins. Co. V. Marr, C.C.A.Okl., 
98 F.2d 973, certiorari denied 69 S. 
Ct. 245, 305 U.S. 652, 83 L.Ed. 422, 
rehearing denied 69 S.Ct. 261, 305 

U. S. 676, 83 L.Ed. 437—In re Jay- 
rose Millinery Co., C.C.A.N.Y., 93 
F.2d 471—Spann v. Commercial 
Standard Ins. Co. of Dallas, Tex., 
C.C.A.Ark., 82 F.2d 693—Searfoss 

V. Lehigh Valley R. Co., C.C.A.N. 
Y., 76 F.2d 762—Park Lane Dress¬ 
es V. Houghton & Dutton Co., C.C. 
A.Mas8., 64 F.2d 33—City of St. 
Paul V. Certain Lands in City of 
St. Paul, Minn., C.C.A.Minn., 48 F. 
2d 806—^Ramsay v. Crevlln, Colo., 
264 F. 813, 166 C.C.A. 259—Bush v. 
Branson, Ark., 248 F. 377, 160 C.C. 
A. 387, reversed on other grounds 
Branson v. Bush, 40 S.Ct. 113, 261 

U. S. 182, 64 L.Ed. 216—Linde Air 
Products Co. V. Morse Dry Dock & 
Repair Co., N.T., 246 F. 834, 169 C. 

C. A. 136—^Bunday v. Huntington, S, 

D. , 224 F. 847, 140 C.C.A. 416—Clark 

V. Belt, S.D., 223 F. 673, 138 C.C.A. 1 
—U. S. V. Norris, Okl., 222 F. 14, 
137 C.C.A. 662—^Von Baumbach v. 
Sargent Land Co., Minn., 219 F. 31, 
134 C.C.A. 649, reversed on other 
grounds 37 S.Ct. 201, 242 U.S. 603, 
61 L.Ed. 460—Fourth Nat. Bank v. 
Willingham, Ga., 213 F. 219, 129 C. 
C.A. 563. 

R. K. Le Blonde Mach. Tool Co. 
V. Wlckes Bros., D.C.Mich., 23 F. 
Supp. 371. 

D.C.—Marranzano v. Riggs Nat. Bana 
of Washington, D. C., 184 F.2d 349. 
87 U.S.APP.D.C, 195—Lewis-Hall 
Iron Works v. Blair, 23 F.2d 972, 


67 App.D.C. 864, certiorari denied 

48 S.Ct. 629, 277 U.S. 592, 72 L.Ed. 
1004—Union Realty Corporation v. 
Wills, 286 P. 1016, 62 App.D.C. 352 
—Maxwell v. Brayshaw, 268 F. 967, 

49 APP.D.C. 67. 

4 C.J. p 663 note 92. 

Oeaeral order denying motion to 
vacate judgment, not being appeal- 
able. can be sustained if there was 
any jurisdiction to make it, regard¬ 
less of the correctness or incorrect¬ 
ness of the reason for the order stat¬ 
ed in a memorandum opinion of the 
trial court. 

D.C.—International Bank v. Securi¬ 
ties Corporation of District of Co¬ 
lumbia. 32 F.2d 968, 69 App.D.C. 72. 

A mliag excluding evidence will 
be upheld where the evidence was 
properly excluded, although the rea¬ 
son assigned by the court was er¬ 
roneous or incomplete. 

U.S.—Stolte v. Larkin, C.C.A.Minn., 
110 P.2d 226. 

Kalloch V. Hoagland, Tenn., 239 
P. 262, 162 C.C.A. 240. 

Effect of rule on right to amend 

Federal civil procedure rule that a 
party may amend his pleading once 
as matter of course at any time be¬ 
fore service of responsive pleading 
confers absolute right, of which 
pleader cannot be deprived by appli¬ 
cation of general rule that lower 
court’s decision must be affirmed by 
appellate court, if correct, although 
lower court relied on wrong ground 
or gave wrong reason therefor. 

U.S.—Peckham v. Scanlon, C.A.I11., 
241 F.2d 761. 

22. U.S.—E. R. Squibb & Sons v. 
Mallinckrodt Chemical Works, C.C. 
A.Mo., 69 F.2d 686, motion denied 

E. R. Squibb & Sons v. Mallinck¬ 
rodt Chemical Works, 55 S.Ct. 121, 
certiorari denied 65 S.Ct. 916, 295 
U.S. 769, 79 L.Ed. 1701—U. S. v. 
Heinrich, C.C.A.Mont., 16 F.2d 112 
—^U. S. Fidelity & Guaranty Co. v. 
Vicars. C.CA..Hawaii, 10 F.2d 474. 

Stoffregen v. Moore, C.C.A.Mo., 
271 P. 680—^Nowata County Gas 
Co. V. Henry Oil Co., C.C.A.Okl., 269 
P. 742—U. S. V. Porter Fuel Co., 
Colo., 247 F. 769, 169 C.C.A. 627— 
Smart v. Wright, Minn., 227 F. 84, 
141 C.C.A. 632. 

'Tt Is what the trial court does, 
not its reasons therefor, which must 
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form the basis of an assignment of 
error." 

U.S.—Mason v. U. S.. Iowa, 219 P. 
647, 648, 135 C.C.A. 315. 

Buie applies to asserted errors of 
law, as well as to those of fact, ap¬ 
pearing in an opinion of a court. 
U.S.—Stoody Co. v. Mills Alloy.s, C. 
C.A.Cal., 67 P.2d 807, certiorari de¬ 
nied 64 S.Ct, 718, 292 U.S. 637, 78 
L.Ed. 1489. 

Basis of dismissal 
Where trial court found on issues 
joined that it had no Jurisdiction, 
and ordered petition dismissed, de¬ 
cree should be dealt with as dis¬ 
missing petition for want of juris¬ 
diction, and not for want of equity, 
regardless of court’s opinion. 

U.S.—Tripplehorn v. Cambron, Ohio, 
250 P. 605, 162 C.C.A. 621. 

22.6 U.S.—Dinwiddle v. Brown, C.A. 
Tex., 230 F'.2d 465, certiorari de¬ 
nied 76 S.Ct. 1041, 361 U.S. 971, 100 
L.Ed. 1490, rehearing denied 77 S. 
Ct. 29, 362 U.S. 861, 1 L.Ed.2d 72. 

22.10 U.S.—Dinwiddle v. Brown, su¬ 
pra. 

23. U.S.—^Dinwiddle v. Brown, su¬ 
pra—^Valley Shoe Corporation v. 
Stout, C.C.A.MO., 98 P.2d 514— 
Barnsdall Reftning Corporation v. 
Cushman-Wilson Oil Co., C.C.A. 
Iowa, 97 P.2d 481—Dickinson v. 
Scruggs, Tenn., 242 F. 900, 165 C.C. 
A. 488. 

Appellant seeking retrial ou uew the. 
ory 

Where defendant lost copyright in¬ 
fringement cose on theory that mat¬ 
ter was not copyrightable as matter 
of law and district court held that 
defendant was not entitled to a new 
trial on ground that plaintiff had 
lost similar action against third par¬ 
ty on another theory, defendant 
could not in effect retry case in ap¬ 
pellate court on the theory present¬ 
ed by the motion for new trial. 

U.S.—Colonial Book Co. v. Amsco 
School Publications. C.C.A.N.Y.. 142 

F.2d 362. 

23.6 D.C.—Carr v. Shlfflette, 82 F.2d 
874, 65 APP.D.C. 268. 

Vegligeuoe or ooutraot 
Plaintiff trying case on theory of 
negligence would not be entitled to 
reversal of adverse judgment so that 
plaintiff could again try case on dif¬ 
ferent theory of liability arising out 
of breach of contract. 
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Likewise, the court of appeals will not go be¬ 
yond the record and consider questions, or affirm 
on grounds or theories, which are without the 
pleadings, evidence, findings, or issues which were 
tried and submitted to the jury or passed on by 
the court.24 Moreover, it has been held that it is 
questionable whether the rule should be applied 
where the judgment is based on the verdict of a 
jury acting on instructions not comprehending the 
new grounds urged.24-5 

Grounds offered to support or to reverse judg¬ 
ment, With respect to what grounds may or will 
be considered by the court of appeals, it may depend 
on whether the ground is urged in order to to support 
the judgment or to reverse it;24.io ^nd while the 
court of appeals may affirm a judgment on grounds 
not previously raised or considered in the trial 
court, 24.15 and appellee may urge such grounds in 
sui)port of the judgment,24 .20 the court of appeals 
will not ordinarily reverse on such a ground.24.25 

No ground or reason stated by lower court. 
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Where the trial court stated no reason for its de¬ 
cision the judgment will be affirmed if the record 
reveals any ground therefor.24.30 Thus, if the 
judgment is correct as a matter of law, it will not 
be disturbed merely because the ground on which 
it is predicated does not appear in the record.24.36- 

Ruling on demurrer. In reviewing a ruling on 
a demurrer, a court of appeals is not limited to the 
ground of the demurrer on which the lower court 
placed its decision, but may consider the other 
grounds of the demurrer ;25 and an order or de¬ 
cree sustaining a demurrer will be affirmed if any 
one ground of demurrer is well taken.23 A correct 
ruling on a demurrer will be upheld even though 
based on an erroneous reason and a final decree 
in favor of defendant is not to be reversed because 
based on a wrong ground, where his demurrer was 
improperly overruled.28 

Judgment of dismissal or nonsuit. In reviewing 
a judgment of dismissal or nonsuit, the court may 
affirm the judgment if it is correct on any legal 


U.S.—Apex Smelting Co. v. Burns. 
C.A.Ill., 175 F.2d 978. certiorari de¬ 
nied 70 S.Ct. 360, 338 U.S. 911, 94 
L.Ed. 561. 

24. U.S.—Arthur C. Harvey Co. v. 
Mai ley. Ma.ss., 63 S.Ct. 426, 288 U. 
S. 416, 77 L.Ed, 866, motion denied 
53 S.Ct. 656, 289 U.S. 704, 77 L.Ed. 
461. 

Willingham v. Panlck, C.C.A.Okl., 
161 F.2d 614—Charles A. Hinsch & 
Co. V. Rowan County, C.C.A.Ky., 
126 P.2d 189—Grand Trunk West¬ 
ern R. Co. V. H. W. Nelson Co., C. 
C.A.MJch., 116 F.2d 823, rehearing 
denied 118 F.2d 2B2—Rohrback v. 
Mutual Life Ins. Co. of New York, 
C,C.A.Mo., 82 F.2d 291. 

Where record failed to Indloate 
that plaintiff made ohjeotion or took 
exception to manner In which case 
was submitted, but record indicated 
that issue as submitted was ap¬ 
proved, if not actually initiated, by 
plaintiff, on defendant's appeal, case 
would be decided on Issue which was 
tried and decided by court below. 
U.S.—Tennant v. Peoria & Pekin Un¬ 
ion Ry. Co., C.C.A.I11., 134 P.2d 860, 
reversed on other grounds 64 S.Ct. 
409, 321 U.S. 29, 88 L.Ed. 620. re¬ 
hearing denied 64 S.Ct. 610, 321 U. 
S. 802, 88 L.Ed. 1089. 

Whore plaintiff obtained fnU relief 
in the trial court, he cannot, on ap¬ 
peal, insist that the relief should 
have been based on a different 
ground. 

U.S.—P. E. Sharpless Co. v. William 
A. Lawrence & Son., Pa., 208 F. 
886 , 126 C.CJL 46. 

24.6 U.S.—Reynolds Metals Co. v. 
Yturblde. C.A.Or., 268 P.2d 321. 

86 C.J.S.—70 


I 24.10 U.S.—Palmer v. R. F. C., C.C. 
A.Conn., 164 F.2d 466, certiorari de¬ 
nied New York, N. H. & H. R. Co. 

I V. U. F. C., 68 S.Ct. 1016, 334 U.S. 
811, 92 L.Ed. 1742. 

24.15 U.S.—Gallaher & Speck, Inc. 
V. Ford Motor Co., C.A.I11., 226 F.2d 
728—Palmer v. R. F. C., C.C.A. 
Conn., 164 F.2d 466, certiorari de¬ 
nied New York, N. H. & H. R. Co. 
V. R. P. a. 68 S.Ct. 1016, 334 U.S. 
811, 92 L.Ed. 1742—Elizabeth Ar¬ 
den Sales Corp. v. Gus Blass Co., 
C.C.A.Ark.. 150 P.2d 988, 161 A.L.R. 
370, certiorari denied 66 S.Ct. 231, 
326 U.S. 773, 90 L.Ed. 467. 

24.20 U.S.—Moore v. C. R. Anthony 
Co„ C.A.Okl., 198 F.2d 607—Ross v. 
C. I. R., C.A.1, 169 F.2d 483, 7 A.L. 
R.2d 719. 

24,25 U.S.—Palmer v. R. F. C., C.C. 
A.Conn., 164 F.2d 466, certiorari 
denied New York, N. H. & H. R. Co. 
V. R. F. C., 68 S.Ct. 1016, 334 U.S. 
811, 92 L.Ed. 1742. 

Appellant may not overturn sun- 
mary Judgment by raising in the 
court of appeals an issue of fact that 
was not plainly disclosed as a genu¬ 
ine issue in the trial court. 

D.C.—Ring Engineering Co. v. Otis 
Elevator Co., 179 P.2d 812, 86 U.S. 
App.D.C. 411. 

24,30 D.C.—Capital Apartment Cor¬ 
poration V. Vassos, 65 P.2d 482, 62 
App.D.C. 136. 

No findings on particular issues 

(1) Where trial court made no 
findings on issue of fraudulent Join¬ 
der of parties to prevent removal of 
cause of action from state to federal 
court and made no findings at all in! 
denial of plaintiffs* motion to remand 
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to State court and court of appeals 
could not tell from its order on what 
grounds motion to remand was de¬ 
nied. if such motion was sustainable 
on either ground, it was duty of 
court of appeals to sustain It. 

U.S.—McLeod V. Cities Service Co.^ 
C.A.Kan., 233 F.2d 242. 

(2) Where, by reason of absence 
of findings of fact or opinion from 
court below, reviewing court could 
only speculate as to grounds on 
which lower court had relied in de¬ 
nying injunctive relief to complain¬ 
ant in interpleader action, and there 
were adequate grounds other than 
lack of jurisdiction to support the 
I lower court’s refusal to give equita¬ 
ble relief asked for, lower court 
would not be put in error, even 
though reviewing court decided that 
there was no lack of Jurisdiction. 
U.S.—^Walmac Co. v. Isaacs, C.A.R.I.,. 
220 F.2d 108. 

24.35 U.S.—^American Sur. Co. of N. 
Y. y. Brummel, C.A.Kan., 184 F.2d‘ 
935. 

25. U.S.—Johnson v. Amerlcan-Ha- 
waiian S. S. Co.. C.C.A.Cal.. 98 F.2d 
847. 

28. U.S.—^Posey v. Tennessee Valley 
Authority, C.C.A.Ala., 93 F.2d 726. 
D.C.—^White v. Central Dispensary 
and Emergency Hospital, 99 F.2d. 
355, 69 App.D.C. 122. 119 A.L.R. 
1002. 

27. U.S.—Chicago Title & Trust Co. 
V. Newman. Ill., 187 F. 678, 109 C. 
C.A. 263. 

D.C.—Wilkins V. McGuire. 2 App.D. 
C. 448. 

28. U.S.—U. e. V. Norrta, Okl., 323 
F. 14,137 C.CJI. 562. 
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ground, regardless of whether a correct reason 
was assigned in the court below.29 To sustain a 
judgment of dismissal, appellee may rely on any 
of the grounds relied on by him below,especially 
where the dismissal was general, without specifica¬ 
tion of reason and the reviewing court is not 
limited to a consideration of the specific reason 
given by the court below for its judgment.32 
Where no reasons were assigned for the dismissal 
-of a bill on motion, the reviewing court must con¬ 
sider the bill and motion as filed.32.5 However, 
since the appellate court must review questions 
from the same point of view as the trial court, 
as discussed above, a motion to dismiss, if granted 
on the complaint alone, must be so considered, 
without reference to affidavits and exhibits, by the 


court of appeals.32.10 

Directed verdict A directed verdict or the 
judgment based thereon will be sustained where 
such direction was proper for any reason, regard¬ 
less of the lower court’s reason or the correctness 
thereof ;33 and grounds in support of a motion for 
directed verdict may be properly urged in the appel¬ 
late court even though not passed on by the trial 
court. 

Summary judgment. If a case is one appropriate 
for the entry of summary judgment, the fact that 
such judgment may be granted on a ground different 
from that specified in the motion therefor, 34-5 or 
for an erroneous reason, ^4.10 does not warrant 
disturbing the judgment on appeal. 


29. U.S.—Sherman v. Air Reduction 
Sales Co., C.A.Ohio, 251 F.2d 543— 

U. S. v. State of Ariz., C.A.Ariz., 
214 F.2d 389, rehearing denied 216 
P.2d 248—McLiain v. Lance, C.C.A. 
Tex., 146 F.2d 341, certiorari de¬ 
nied 65 S.Ct. 1183, 325 U.S. 855, 89 
L.Ed. 1976—Rectangle Ranche Co. 

V. Board of Com‘rs for Buras 
Levee Dlst., C.C.A.La.. 96 F.2d 825 
—Western Casualty & Surety Co. 
v. Beverforden, C.C.A.Mo., 93 F.2d 
166—Sanderson v. Postal Life Ins. 
Co. of New York, C.C.A.Colo., 72 
F,2d 894—Beers v. Equitable Trust 
Co. of New York, C.C.A.Colo., 286 F. 
883—Clinton Mining & Mineral Co. 
v. Cochran, Pa., 247 F, 449, 159 C. 
C.A. 603—^American Tube Works v. 
Bridgewater Iron Co., Mass., 132 
P. 16, 65 C.C.A. 636. 

'Teclmloal, procedural basis 

Where appeal is from improper en¬ 
try of summary Judgment dismiss¬ 
ing complaint, if reviewing court can 
sustain dismissal on any ground and 
thereby save remand on technical 
procedural basis, it should do so. 
U.S.—Archer v. U. S., C.A.Cal., 217 
F.2d 648, certiorari denied 75 S.Ct. 
441, 348 U.S. 963, 99 L.Ed. 746. 
Three reasons given 
Where lower court gave three rea¬ 
sons for dismissal of action, if any 
one of three reasons justlfled action, 
court of appeals would be required to 
afhrm. 

U.S.—Carrigan v. California State 
Legislature, C.A.Cal., 263 F.2d 560. 

Xnterloontory orders granting 
plaintiff's motions to strike defenses 
and impliedly recognizing the com¬ 
plaint as good on its face are not 
binding on the appellate court on ap¬ 
peal from a Judgment dismissing the 
complaint. 1 

U.S.—Heydemann v. Westinghouse 
Electric Mfg. Co., C.C.A.N.Y., 80 F.! 
2d 837. 

JPaiMcnUr r ea so n s assigned 

Where trial court unjustifiably 


concluded that matters alleged in 
complaint were res Judicata by rea¬ 
son of county chancery court decree, 
but dismissal would have been Jus¬ 
tified by insufllciency of complaint, 
order of dismissal would be alllrmed. 
U.S.—Vaughan v. First Nat. Bank of 
Greenville, Miss., C.A.Miss., 218 F. 
2d 804, certiorari denied 76 S.Ct. 
97, 360 U.S. 854, 100 L.Ed. 759. 

30. U.S.—U. S. V. Board of Com’rs 
of Osage County, Okl., 264 P. 570, 
166 C.C.A. 128, rever.sed on other 
grounds 40 S.Ct. 100, 261 U.S. 128, 
64 L.Ed. 184. 

31. U.S.—Brown v. Denver Omnibus 
& Cab Co., Colo., 254 P. 660, 166 

C. C.A. 118. 

32. U.S,—^Dowd V. United Mine 
Workers of America, Ark,, 235 F. 1, 
148 C.C.A. 495, certiorari denied 
United Mine Workers of America 
V. Dowd, 37 S.Ct. 246, 242 U.S. 653, 
61 L.Ed. 547. 

Diversity of citizenship 
Although district court, in dismiss¬ 
ing complaint In replevin action, did 
not base his decision on plaintiff’s 
failure to aver that parties were cit¬ 
izens of different states, court of ap¬ 
peals considered whether diversity of 
citizenship was shown by complaint. 
U.S.—Chicago Stadium Corp. v. State 
of Ind„ C.A.Ind., 220 F.2d 797. 

32.5 D.C.—^Lowry v. McCarl, 65 App. 

D. C. 19, 79 P.2d 144, certiorari de¬ 
nied 66 S.Ct. 170, 296 U.S. 637, 80 
L.Ed. 453. 

32.10 U.S.—^Dinwiddle v. Brown, C. 
A.Tex., 230 P.2d 466, certiorari de¬ 
nied 76 S.Ct. 1041, 351 U.S. 971, 100 
L.Ed. 1490, rehearing denied 77 S. 
Ct. 20. 362 U.S. 861, 1 L.Ed.2d 72. 

33. U.S.—^Brownell v. Tide Water 
Associated Oil Co., C.C.A.N.H., 121 
F.2d 239—Automobile Underwrit¬ 
ers of Des Moines, Iowa v. Bloemer, 
C.C.A.Neb., 94 F.2d 474—Smith v. S. 
S. Kresge Co., C.C.A.Mo., 79 F.2d 
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361—^Wheeler v. Fidelity & Deposit 
Co. of Maryland, C.C.A.Iowa, <53 F. 
2d 662—Wise v. U. S.. C.C.A.Tcx.. 
63 F.2d 307. 

4 C.J. p 662 note 88, p 665 note 4. 

Possibility of rebuttal of new 
grounds 

It has been held that “when a ver¬ 
dict is directed on limited, but un¬ 
tenable, grounds, it may not be sus¬ 
tained on other grounds, unless it is 
clear beyond doubt that the new 
grounds could not have been obviat¬ 
ed, if they had bfjen called to the at¬ 
tention of the defeated party and he 
had been given an opportunity to 
meet them by evidence and argu¬ 
ment." 

U.S.—Thorn v. Browne, Ark., 267 F. 
519, 528, 168 C.C.A. 469, certiorari 
denied Browne v. Thorn, 39 S.Ct. 
494, 250 U.S. 645, 63 L.Ed. 1187. 

34. U.S.—Mosby v. Manhattan Oil 
Co., C.C.A.MO., 62 P.2d 364, 77 A.L. 
R. 1099, certiorari denic^d Manhat¬ 
tan Oil Co. v. Mosby, 62 S.Ct. 131, 
284 U.S. 677, 76 L.Ed. 572. 

34.5 U.S.—Broderick Wood Products 
Co. V. U. S., C.A.Colo., 196 P.2d 433. 

Statute of limitatious 

Even if appellee’s motion for sum¬ 
mary judgment did not specify as 
ground therefor that action was 
barred by statute of limitation, re¬ 
viewing court would not reverse 
where statute of limitation had been 
pleaded and constituted a good de¬ 
fense. 

D.C.—Calvin v. Rafferty, 214 F.2d 
230, 94 U.S,App.D.C. 60. 

34.10 Zf there was no geaulns issue 

of fact presented by record, summary 
Judgment rendered by federal district 
court would not be disturbed by the 
court of appeals on appeal because 
of an erroneous reason therefor. 

U.S.—Coleman v. Mountain Mesa 
Uranium Corp., C.A.Wyo., 240 F.2d 
12 . 
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Order granting new trial. An order granting 
a new trial will not be reversed if the record dis¬ 
closes any tenable ground in support of the or- 
der.3^15 Where any of the several grounds on 
which the trial court relied in granting a new trial 
is sufficient to justify the order, the order must 
stand on appeal.34.20 

§ 297(8).-Rulings Not Objected to 

as Law of Case 

Until set aside in some iawfui manner, a ruiing not 
objected or excepted to, or appeaied from, is binding 
and conciusive on a court of appeais as the iaw of the 
case on the matter to which it is directed; and instruc¬ 
tions which have not been properly challenged are the 
law of the case in the court of appeals on the matter 
with which they purport to deal. 

Until it is set aside in some lawful manner, a rul¬ 
ing which was not objected or excepted to, or ap¬ 


pealed from, is binding and conclusive on a court 
of appeals as the law of the case concerning the 
matter to whieh it is directed and a judgment 
of the district court, until it is set aside or reversed 
is similarly the law of the case.^s.S 

A pleading which was given a particular inter¬ 
pretation by the lower court and the parties will 
not be given a different interpretation on ap¬ 
peal. 

Instructions not objected to. Instructions, wheth¬ 
er correct or erroneous, which have not been prop¬ 
erly challenged by objection, exception, assignment 
of error, or otherwise must be accepted by a court 
of appeals as the law of the case concerning the 
matters with which they purport to deal; they 
are not open to review, and error therein is not 
ground for reversal.^® This is so under Rule 51 


34.15 U.S.—Turner v. U. S.. C.A. 
Tenn., 229 F.2d 944, certiorari de¬ 
nied 76 S.Ct. 1038, 351 U.S. 970. 100 
L.Ed. 1489. 

34.20 U.S.—Nuttall v. Heading Co., 
C.A.Pa., 235 F.2d 546. 

35. U.S.—Chlupsa v. Poavlc, C.C.A. 
Ill., 113 F.2d 375—Nielson v. Utah 
Const. Co., C.C.A.Idaho, 104 F.2d 
887—Golden West Brewing Co. v. 
Milonas & Sons, C.C.A.Cal., 104 F. 
2d 880. 

American Surety Co. of New 
York V. First Nat. Bank in West 
Union, D.C.W.Va., 57 F.Supp. 355. 
affirmed, C.C.A., 148 F.2d 654. 
Transfer of case to law side 
Where no exception was taken to, 
or appeal taken from, order trans¬ 
ferring case to law side of court on 
certain condition, the order was the 
law of the case. 

U.S.—Nielson v. Utah Const. Co., C. 

C.A.Idaho, 104 F.2d 887. 

Cause of action not disclosed 
Law of the case held established, 
as against defendant-appellant’s con¬ 
tention, “unless it clearly appears 
that the record wholly fails to dis¬ 
close a cause of action.*' 

U.S.—Yelloway, Inc., v. Hawkins. C. 
C.A.MO., 38 F.2d 731, 738. 

Judge’s decision overruling ezoep- 
tions to petition held law of the case. 
U.S.—Loma Fruit Co. v. Internation¬ 
al Nav. Co., C.C.A.N.T., 11 P.2d 124. 
certiorari denied Atchison, T. & S. 
F. R. Co. V. Loma Fruit Co., 46 S. 
Ct. 471, 270 U.S. 662, 663, 70 L.Ed. 
787. 

What law governs 

Whe^e truck driver brought action 
against shipper for negligence result¬ 
ing in personal injury to driver for 
which he had been paid workmen’s 
compensation under laws of state of 
driver’s residence rather than by 
state where accident occurred, and 


shipper made defense in trial court 
based on law of state where accident 
occurred, and adverse holding of tri¬ 
al court was not challenged before 
court of appeals, question stood as 
res judicata in the situation. 

U.S.—Sheffield Steel Corp. v. Vance, 
C.A.Mo,, 236 F.2d 928. 

35.5 Judgment granting Injunctive 
relief against Pair Trade Act viola¬ 
tions, until reversed or regularly set 
aside, is valid and binding on the 
parties thereto and their privies, and 
is the law of the case. 

U.S.—Elgin Nat. Watch Co. v. Bar¬ 
rett, C.A.Mlss., 213 F.2d 776. 

35.10 Place of deceased at time of 
accident 

Complaint In action against rail¬ 
road company for death of pedestrian 
who was struck by train at crossing, 
which was interpreted by district 
Judge and plaintiff and railroad com¬ 
pany as stating that deceased at time 
of accident was at particular place 
near the tracks, would not be given 
a different interpretation on appeal. 
U.S.—Witiak v. Delaware Sc H. R. R. 
Corp., C.C.A.Pa., 163 F.2d 879. 

36. U.S.—Chicago Great Western 
Ry. Co. v. Casura, C.A.Minn., 234 
P.2d 441—Pierce Consulting Engi¬ 
neering Co. v. City of Burlington, 
Vt., C.A.Vt., 221 F.2d 607—Baker v. 
Chicago, B. & Q. R. Co., C.A.Iowa, 
220 F.2d 721—Coca Cola Bottling 
Co. of Black Hills v. Hubbard, C.A. 
S.D., 203 F,2d 869—State Farm 
Mut. Auto. Ins. Co. v. Porter, C.A. 
Cal., 186 F.2d 834—Rittgers v. U. 
S., C.C.A.Mlnn., 154 F.2d 768— 
Smalls V. O’Malley, C.C.A.Neb., 127 
F.2d 410—National Surety Corpo¬ 
ration V. City of Excelsior Springs, 
Mo., ex rel. and to Use of Schwarz- 
enbach, C.C.A.Mo., 123 F.2d 573, 160 
A.L.R. 422—^iEJtna Life Ins, Co. v. 
McAdoo, C.C.A.Ark., 116 F.2d 369 
—Guardian Life Ins. Co. of Amer- 
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lea V. Kissner, C.C.A.Mo., Ill F.2d 
532—Kurn v. Stanfield, C.C.A.Mo.. 
Ill F.2d 469—F. W. Woolworth 
Co. V. Carriker, C.C.A.Mo., 107 F.2d 
689—Grant Storage Battery Co. v. 
De Lay, C.C.A.Neb., 87 P.2d 726— 
Ocean Accident & Guarantee Cor¬ 
poration V. Moore, C.C.A.Mo., 86 F. 
2d 369, certiorari denied Moore v. 
Ocean Accident & Guarantee Cor¬ 
poration, 57 S.Ct. 235, 299 U.S. 609, 
81 L.Ed. 449—U. S. v. Hossmann, 
C.C.A.Mo., 84 P.2d 808—New York 
Life Ins. Co. v. Stone, C.C.A.Moss., 
80 F.2d 614—Garrett Const. Co. v. 
Aldridge. C.C.A.Ark., 73 P.2d 814— 
raf Mfg. Co. V. R. L. Polk Co. of 
Missouri. C.C.A.Mo., 72 F.2d 33— 
U. S. V. Nickle, C.C.A.Mo., 70 F.2d 
873—Fricke v. General Accident, 
Fire & Life Assur. Corporation, C. 
C.A.Mo., B9 Ii*.2d 563, certiorari de¬ 
nied 53 S.Ct. 221, 287 U.S. 662, 77 
L.Ed. 571—i®tna Casualty & Sure¬ 
ty Co. V. Reliable Auto Tire Co., C. 
C.A.Mo., 58 F.2d 100—Erlanger 
Tremont Theatre Corporation v. 
Ellsmore, C.C.A.Mass., 56 P.2d 809, 
certiorari denied 52 S.Ct. 646, 286 
U.S. 564, 76 L.Ed. 1296—Skaggs 
Safeway Stores v. Dunkle, C.C.A. 
Neb., 49 F.2d 169, certiorari denied 
52 S.Ct. 9, 284 U.S. 622, 76 L.Ed. 
531—Fidelity & Casualty Co. of 
New York v. Niemann, C.C.A.Mo., 
47 F.2d 1056—Hard & Rand v. Bis- 
ton Coffee Co., C.C.A.Mo., 41 P.2d 
625—Fuller v. Schuh-Mason Lum¬ 
ber Co., C.C.A.Mo., 6 F.2d 631— 
American Locomotive Co. v. Har¬ 
ris, R.I., 239 P. 234, 152 C.C.A. 222. 

First Acceptance Corp. v. Ken¬ 
nedy, D.C.Iowa, 96 F.Supp. 861, re¬ 
versed on other grounds, C.A., 194 
P.2d 819—Silverman v. Bermuda & 
West Indies S. S. Co.. D.C.N.Y., 12 
F.Supp. 164. 

Question not raised hj other paetjr 
Fact that appellee did not raise 
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of the Federal Rules of Civil Procedure, 28 U.S. 
C.A., which expressly provides that no party may 
assign as error the giving of or the failure to give 
an instruction unless he objects thereto specifically 
before the jury retire to consider their verdict.36*5 
However, this principle is limited to questions on 
appeal as to the instructions and instructions 

not objected to are not the law of the case for re¬ 
viewing some other matter, such as an order de¬ 
nying a motion for the direction of a verdict.36.i5 

§ 297(9). -Review Dependent on Nature 

of Decision Appealed from 

The scope of review may be determined or iimited by 
the nature of the decision from which the appeai is 
taken; and the scope of review has been adjudicated with 


respect to particuiar decisions, Including such decisions 
as an order granting or refusing a preiiminary or inter¬ 
locutory injunction, a default decree, a consent decree, 
a Judgment of dismissal, summary Judgment and Judg¬ 
ment on the pleadings, a ruling on a motion for a di¬ 
rected verdict, and a decision on a motion for new trial. 

The scope of the review may be determined or 
limited by the nature of the decision from which 
the appeal is taken,36-50 On an appeal from a 
judgment for defendant, the question to be deter¬ 
mined is whether plaintiff stated and proved any 
cause of action on which plaintiff was entitled to 
recover, regardless of the form of the action.36.55 
On exception to each of the findings of fact, con¬ 
clusions of law, and the judgment as a whole, the 
only review question open is whether the pleadings 
and the facts found support the judgment.37 


question that appellant did not ex¬ 
cept to allegedly erroneous charge 
did not preclude application by court 
of appeals of rule that law as stated 
by trial court, unexcepted to. will be 
treated as law of the case, for the 
purpose of determining whether the 
charge is reviewable on appeal. 

U.S.—^Union Pac. R. Co. v. Denver- 
Chicago Trucking Co., Inc., C.A. 
Neb., 202 P.2d 31. 

In ooaslderliig luflcieiicy of evi- 

dsaoe, instructions as given will be 
accepted as law governing case. 

U.S.—Carter Carburetor Corp. v. Ri¬ 
ley, C.A.Minn., 186 F,2d 148—Na¬ 
tional Surety Corporation v. City 
of Excelsior Springs, Mo., ex rel. 
and to Use of Schwartzenbach, C. 
C.A.MO., 123 F.2d 673—F. W. Wool- 
worth Co. V. Carrlker, C.C.A.Mo., 
107 P.2d 689—Security Life Ins. 
Co. of America v. Brimmer, C.C.A. 
Mo., 36 P.2d 176, certiorari denied 
50 S.Ct. 350, 281 U.S. 744, 74 L.Ed. 
1157. 

Absence of challenge in court of ap. 
peals 

Where plaintiff made no exceptions I 
to charge, and defendant made sev¬ 
eral exceptions to charge but did not 
challenge the charge before court of 
appeals on his appeal from judg¬ 
ment on verdict for plaintiff, the ef¬ 
fect was the same as though no ex¬ 
ceptions had been taken to the 
charge, and hence the charge was 
the law of the case for purposes of 
appeal. 

U.S.—P. W. Woolworth Co. v. Car- 
riker, C.C.A.Mo., 107 F.2d 689. 

36A U.S.—Coca Cola Bottling Co. of 
Black Hills V. Hubbard, C.A.S.D., 
203 P.2d 859. 

30.10 U.S.—Coca Cola Bottling Co. 
of Black Hills v. Hubbard, supra. 

38.15 U.S.—Coca Cola Bottling Co. 
of Black Hills V. Hubbard, supra. 

36A0 U.S.—U. S. V. Muschany, C.C. 
A.Mo.. 156 F.2d 196. 


Where stockholder appealed from 
denial of motion to intervene made 
after corporation had notified stock¬ 
holder that corporation did not in- 
tend to appeal from adverse judg¬ 
ment entered In action brought by 
corporation to recover profits alleg¬ 
edly realized by certain corporate of¬ 
ficers who entered into stock option 
agreements with corporation, and 
original parties to action did not ap¬ 
peal, court on appeal could only re¬ 
view order denying motion to inter¬ 
vene and could not review entire case 
on its merits. 

U.S.—Pellegrino v. Nesblt, C.A.Cal., 
203 F.2d 463. 

No motion for instructed verdict 

Where no motion for instructed 
verdict on issue was ever made, issue 
was before reviewing court only to 
extent to which a failure to grant a 
new trial because of evidence would 
be a manifest abuse of discretion. 
U.S.—L’Urbalne Et La Seine v, Rod¬ 
riguez, C.A.La., 268 F.2d 1. 

On appeal from judgment in quiet, 
title actiou, question was whether 
under the facts and the state law In¬ 
volved, the district court reached o 
permissible conclusion in determin¬ 
ing that the land belonged to plain¬ 
tiffs. 

U.S.—^Anderson-Tully Co. v. Mur- 
phre, C.C.A.Ark., 153 P.2d 874. 

Pailure of judge to disqualify him. 
self 

Only questions of law are present¬ 
ed to court of appeals by refusal of 
district court judge to disqualify 
himself on filing of an affidavit of 
bias and prejudice. 

U.S.—Green v. Murphy, C.A.Pa., 269 
P.2d 591. 

Oeterminiug order appealed from 

Where plaintiff, confronted in Ok¬ 
lahoma suit with plea of res judi¬ 
cata based on dismissal, with preju¬ 
dice, of his complaint in District of 
Columbia, moved in district court for I 
District of Columbia for an order I 
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nunc pro tunc excepting from the 
final dismissal order one defendant, 
so as to make the dismissal as to 
such defendant without prejudice, 
and such motion was denied, plain¬ 
tiff’s appeal, although stated to be 
from order denying the motion to 
amend the final order of dismissal, 
would be considered as an appeal 
from denial of a motion for relief 
from a final judgment. 

D.C.—Maben v. Norvell, 214 P.2d 263, 
94 U.S.App.D.C. 165. 

36.55 U.S.—Lipsett Wrecking & Sal¬ 
vage Corp. V. Joseph Reid Gas En¬ 
gine Corp., C.C.A.Pa., 137 P.2d 847. 
Xisgallty of assessment 
Where, after taxpayer had been 
taxed on basis of his equitable In¬ 
terest in marginal stocks, taxing au¬ 
thorities determined that marginal 
stocks were taxable to extent of their 
full value and made a reassessment, 
taxpayer paid tax under protest and 
instituted proceedings to recover the 
tax, question presented by appeal 
from decision against the taxpayer 
was whether the new assessment 
was made without authority of law. 
U.C.—Hunt V. District of Columbia, 
108 F.2d 10, 71 App.D.C. 143. 

37. U.S.—State Bank of New York 
V. Henderson County, Ky., C.C.A. 
Ky., 35 F.2d 859, certiorari denied 
Henderson County, State of Ken¬ 
tucky, V. State Bank of New York, 
60 S.Ct. 246, 281 U.S. 728, 74 L.Ed. 
1144, 1146. 

Abseaioe of formal requsst for re. 
maud 

Where the exceptions and assign¬ 
ments of error duly raise the ques¬ 
tions, not only whether the findings 
of fact support the judgment, but 
also whether the lower court erred 
in not making further findings of 
fact as requested, a failure formally 
to ask the appellate court to remand 
the case for such further findings, 
supported by the evidence, as are 
necessary to a proper disposition of 
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In case of appeal from part only of a judgment, 
order, or decree, the part not appealed from is not 
before the appellate court for review similarly, 
an appeal from one of several judgments, orders, 
or decrees does not authorize the review of any 
other judgment, order, or decree.^^ 

Order quashing service on foreign corporation. 
On an appeal from an order sustaining a motion 
to quash the service of summons on a foreign 
€ori)oration, the function of the court of appeals 
is to examine carefully the specific facts of record 
so as to determine whether the aggregate of its 
intra-state transactions require the corporation to 
respond to the action brought against it in the 


local jurisdiction.*®'® 

Order granting or refusing preliminary or in¬ 
terlocutory injunction. Except in an unusual case 
and for very persuasive reasons,®®-^® the court of 
appeals will not interfere with temporary injunc¬ 
tions of limited effect.*®-^® On appeal from an 
order granting or refusing a preliminary or inter¬ 
locutory injunction, the scope of review is very 
limited, being restricted to the propriety of the 
order and the existence of apparently reasonable 
grounds therefor, and the court of appeals will 
not ordinarily review or determine the merits of 
the case,^® except as far as may be necessary in 
order to determine whether the trial court ex- 


the case does not restrict the appel¬ 
late court to a review of the flnd- 
injfs actually made. 

U.S.—Eldredge v. U. S., C.C.A.Mich.. 

31 F.2d 924. | 

Breach of contract 
On an appeal from an adverse 
Judgment in a suit for damages for 
breach of contract, matters that 
would be involved in a suit for an 
accounting between the parties are 
not before the court. 

U.s.—Schmitt V. Continental-Dia¬ 
mond Fibre Co., C.C.A.I11., 116 F. 
2d 779. 

38. U.S.—Steem-Electric Corporation 
V. Herzfeld-Phillipson Co., C.C.A. 
Wia., 118 F.2d 122—Columbian Nat. 
Life Ins. Co, v. Foulke. C.C.A.Mo., 
89 F.2d 261—Greif Bros. Cooperage 
Co. V. Mulllnix, C.C.A.Ark., 264 F. 
391—Nashua & L. R. Corp. v. Bos¬ 
ton & L. R. Corp., Mass., 61 F. 237, 
9 C.C.A. 468. 

Xa absence of appeal from portion 
of decree which made allowances of 
compensation to counsel for receiv¬ 
ers, that matter was not before ap¬ 
pellate court for review on appeal 
from allowances made to receivers. 
U.S.—Coskery v. Roberts & Mander 
Corp., C.A.Pa., 200 F.2d 150. 

-39. U.S.—Tennessee Valley Author¬ 
ity V. Tennessee Electric Power 
Co., C.C.A.Tenn., 90 P.2d 886, cer¬ 
tiorari denied 67 S.Ct. 946, 301 U. 
S. 710, 81 L.Ed. 1363—Thompson 
V. Terminal Shares, C.C.A.Mo., 89 
F.2d 662, certiorari denied Guaran¬ 
ty Trust Co. of New York v. 
Thompson, 68 S.Ct. 121, 302 U.S. 
735, 82 L.Ed. 568. 

Wbtrs two actions arc oonsolidat- 
•d for trial, but separate Judgments 
are entered, a ruling applicable in 
one case only cannot be assigned as 
error in proceedings for review of 
the other Judgment. 

U.S.—^Public Service Ry. Co. v. Mc¬ 
Mahon, C.CA..N.J., 273 F. 679. 
Appsdl In ooUateral action 
Where Puerto Rican taxpayer ap¬ 
pealed to Puerto Rican tax court for 


redetermination of income tax defi¬ 
ciencies, two Judges of tax court 
heard case and took it under advise¬ 
ment, tax court was abolished by 
Puerto Rican statute providing that 
cases in which hearings have been 
held and which are awaiting decision 
shall be decided by one of the judges 
of tax court, case was transferred to 
Puerto Rican superior court which 
entered Judgment dismissing taxpay¬ 
er's complaint, and Puerto Rican su¬ 
preme court affirmed such Judgment, 
the taxpayer could not, in order to 
obtain review by United States court 
of appeals, through the device of ap¬ 
peal in a collateral action to set aside 
Judgment, at a time when supreme 
court Judgment had become final and 
unassailable in court of appeals, 
raise the question whether superior 
court Judgment was void under due 
process clause because such Judg¬ 
ment had been entered by a former 
tax court Judge who had not partici¬ 
pated in the tax court hearing. 
U.S.—San Miguel & Cia, Inc. v. Su¬ 
perior Court of Puerto Rico, C.A. 
Puerto Rico, 266 F.2d 333. 

39.5 U.S.—Bach v. Friden Calculat¬ 
ing Mach. Co., C.C.A.Ohlo, 167 F.2d 
679. 

39.10 U.S.—^American Ice Co. v. 
Royal Petroleum Corp., C.A.Pa., 261 
F.2d 365. 

39.15 U.S.—American Ice Co. v. 

Royal Petroleum Corp., supra. 
MalntM&aiLoe of status qtio 

Appellate courts will not interfere 
with temporary injunctions which do 
no more than maintain the status 
quo as to business relations of dis¬ 
tributors with the trade until final 
disposition of the litigation except 
in unusual cases and for very per¬ 
suasive reasons. 

U.S.—^American Ice Co. v. Royal Pe¬ 
troleum Corp., supra. 

40. U.S.—^Mesabl Iron Co. v. Reserve 
Min. Co., C.A.Mlnn.. 270 P.2d 667— 
Minnesota Min. & Mfg. Co. v. Poly¬ 
chrome Corp., CA-.m., 267 F.2d 773 
—W. A. Mack, Inc. v. General Mo¬ 
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tors Corp.. C.A.III., 260 F.2a 886— 
American Federation of Radio and 
Televisions Artists, AFL-CIO v. 
Getreu, C.A.Ohio, 268 F.2d 698— 
Mytinger Casselberry, Inc. v. 
Numanna Laboratories Corp., C.A. 
Wis., 215 F.2d 382—Doeskin Prod¬ 
ucts v. United Paper Co., C.A.III., 
195 P.2d 366—Chicago Great West¬ 
ern Ry. Co. v. Chicago, B. & Q. R. 
Co., C.A.Mlnn., 193 F.2d 976—Zim¬ 
merman V. Chicago Great Western 

R. Co., C.A.I11., 185 F.2d 899, cer¬ 
tiorari denied 71 S.Ct. 500, 340 U.S. 
934, 96 L.Ed. 674—Eighth Regional 
War Labor Board v. Humble Oil & 
Refining Co., C.C.A.Tex., 146 P.2d 
462, certiorari denied 65 S.Ct. 1577. 
326 U.S. 883, 89 L.Ed. 1998—Wein¬ 
er V. National Tinsel Mfg. Co., C.C. 
A.Wis., 123 P.2d 96—-Cone v. Ror- 
ick. C.C.A.Pla., 112 F.2d 894—City 
of Sumter v. Spur Distributing Co., 
C.C.A.S.C., 110 F.2d 649—Spring v. 
Ohio Oil Co., C.C.A.Tex., 108 P.2d 
660—Sheldon v. Moredall Realty 
Corporation, C.C.A.N.Y., 96 P.2d 48 
—Lea V. Vasco Products, C.C.A. 
Fla., 81 F.2d 1011—Douglass v. 
Pan-American Bus Lines, C.C.A. 
Fla., 81 P.2d 222—Edenborn v. 
Wigton, C.C.A.La., 74 F.2d 374, cer¬ 
tiorari denied Northwestern Trust 
Co. of Chicago, Ill. v. Edenborn, 66 

S. Ct. 646, 294 U.S. 719, 79 L.Ed. 
1252—^Edenborn v. Mann. C.C.A.La., 
74 P.2d 374, certiorari denied Mann 
V. Edenborn, 66 S.Ct. 646, 294 U.S. 
719, 79 L.Ed. 1252—Butler v. D. A. 
Schulte, Inc., C.C.A.Ala., 67 P.2d 
632—Fidler v. Roberts, C.C.A.Ill., 
41 F.2d 306—Nashua Mfg. Co, v. 
Berenzweig, C.C.A.Ill., 39 P.2d 896 
—^Equitable Trust Co, of New York 
V. Denney, C.C.A.Ind., 24 P.2d 169 
—City of Council Bluffs v. Omaha 
& C. B. St. Ry. Co., C.C.A.Iowa, 9 
F.2d 246—Gasaway v. Borderland 
Coal Corporation, C.C.A.Ind., 278 F. 
66 . 

25 C.J. p 969 note 9—4 C.J. p 687 
note 54. 

**The question is not 
whether we (court of appeals] should 
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ceeded a reasonable discretion,and especially 
where the rights of the parties can be determined 
only on full proof of the facts but the court 
has the right, in its discretion, to pass on and de¬ 
termine the merits of the case, and will do so in 

proper circumstances.^3 

Where the district court’s grant or denial of an 


interlocutory injunction is based in substantial 
measure on conclusions of law which are of a 
basic nature in the litigation, the conclusions are 
required to be reviewed,^®-® and the case can be 
remanded for action by the district court in the 
light of the legal principles thus enunciated.43.iO 
The court of appeals may consider and review 
other issues, such as the jurisdiction of the trial 


have made the order, but whether 
the trial court has departed from the 
rules and principles of equity in 
making the order.” 

U.S.—-Special School Dist. of Mal¬ 
vern, Hot Spring County, Ark., v. 
Speer, C.C.A.Ark., 76 F.2d 420, 421. 

ChiM not bronght np as whole 

An appeal from an Interlocutory 
injunction does not bring up the 
cause as a whole, and the case, ex¬ 
cept for hearing on appeal from In¬ 
terlocutory injunction is to proceed 
in the lower court as though no such 
appeal had been taken, unless other¬ 
wise specially ordered; and court of 
appeals, on appeal from an order 
granting preliminary injunction, 
would determine only the issue 
whether the preliminary Injunction 
was improvidently and inequitably 
granted, and whether the district 
court abused its discretion, and 
would not determine merits of con¬ 
troversy or whether order denying 
motion to dismiss was rightly en¬ 
tered. 

U.S.—Mansdeld Hardwood Lumber 
Co. V. Johnson, C.A.La., 242 F.2d 
45. 

BeasoA for mle 

“Ultimate rights should be decided 
only when the court is ‘in possession 
of the materials neces.sary to enable 
it to do full and complete justice be¬ 
tween the parties.* ” 

U.S.—Interstate Transit v. City of 
Detroit, Mich., C.C.A.MIch., 46 F.2d 
42. 43. 

Oonstltntlonality of law 

On appeal from judgment granting 
preliminary injunction, court of ap¬ 
peals will not oxnmine constitution¬ 
ality of law before facts are fully 
ascertainable, where constitutional¬ 
ity of law is the meritorious ques¬ 
tion, and such question involves any 
possible questions of fact. 

U.S.—Cone v. Rorick, C.C.A.Fla., 112 
F.2d 894. 

Suffloienoy of complaint 

(1) Appellate court, on appeal 
from Interlocutory order refusing 
temporary injunction, may determine 
whether bill states cause of action 
and whether plaintiff will sustain 
Irreparable injury. 

U.S.—Interstate Transit v, City of 
Detroit, Mich., C.C.A.MIch., 46 F. 
2d 42. 

(2) In action for treble damages 


under anti-trust law, sufficiency of 
complaint was not directly before 
appellate court on plaintiff’s appeal 
from order vacating a temporary in¬ 
junction and denying an injunction 
pending trial. 

U.S.—Ring V. Spina, C.C.A.N.Y.. 148 
F.2d 647, 160 A.L.R. 371. 

Belief clearly unwarranted 

Where It clearly appears that re¬ 
lief by Injunction is not warranted, 
the appellate court may consider the 
case on its merits, notwithstanding 
the appeal was from an interlocu¬ 
tory order granting Injunction. 

U.S.—^Alexander v. Mid-Continent Pe¬ 
troleum Corporation, C.C.A.Okl., 51 
F.2d 735—Consolidated Cement 

Corporation v. Pratt, C.C.A.Kan., 
47 P.2d 90—^Arizona Edison Co. v. 
Southern Sierras Power Co., C.C.A. 
Ariz., 17 F.2d 739, certiorari denied 
Southern Sierras Power Co. v. Ari¬ 
zona Edison Co., 47 S.Ct. 768, 274 U. 
S. 757. 71 L.Ed. 1336. 

Alteration of terms 

Where an appeal was pending from 
an order granting a preliminary in¬ 
junction, request for alteration of 
terms of order was not properly 
made to reviewing court in the first 
instance. 

D.C.—Mansure v. Leverette, 218 F. 
2d 852, 96 U.S.App.D.C. 41. 

Motion for other relief denied 

Where an appeal from a prelimina¬ 
ry Injunction order was pending, a 
motion addressed to reviewing court 
in the nature of a request for sum¬ 
mary affirmance of that order and 
for an enlargement of that order as 
to the terms of its duration should 
be denied. 

D.C.—Mansure v. Leverette, supra. 

41. U.S.—Shearman v. Missouri Pac. 
R. Co.. C.A.MO., 250 P.2d 191—Mls- 
souri-Kansas-Texas R. Co. v. Ran¬ 
dolph. C.A.Mo., 182 F.2d 996— 
Brotherhood of Locomotive Fire¬ 
men and Enginemen v. Kenan, C. 
C.A.Fla., 87 P.2d 651, certiorari de¬ 
nied Grand International Brother¬ 
hood of Locomotive Engineers v. 
Kenan, 67 S.Ct. 790, 301 U.S. 687, 
81 L.Ed. 1344—Special School Dist. 
of Malvern, Hot Spring County, 
Ark., V. Speer, C.C.A.Ark., 75 P.2d 
420—^Boynton v. Ellis, C.C.A.Kan., 
67 P.2d 665-^Allen v. Omaha Live 
Stock Commission Co., C.C.A.Neb., 
276 F. 1—City of Owensboro v. 
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Cumberland Telephone & Telegraph 
Co., Ky., 174 F. 739, 99 C.C.A. 1. 

Beoessity of more deliberate iuvesti^ 
gatiou 

On railroad company’s appeal from 
order granting labor union prelimi¬ 
nary injunction against giving effect 
to agreement between company and 
union’s grievance committee for 
changes in employees* wages, rule.s 
and working conditions, court of ap¬ 
peals is concerned only to ascertain 
whether union raised such serious. 
sub.stantial, difficult and doubtful 
questions on merits as to make them 
fair ground for litigation and more 
deliberate investigation. 

U.S.—Railroad Yardmasters of Amer¬ 
ica V. Pennsylvania R. Co., C.A.Pa., 
224 P.2d 226. 

Whether there was any iiuiipera-^ 
ble obstacle to the relief asked may 

be considered by court, and, if there 
was, the court m.'iy direct dismissal 
as reque.sted by defendants in the 
district court. 

U.S.—Cone v. Rorick, C.C.A.Fla., 112 
P.2d 894. 

Dissolntion of injunction 

The rule that an appellate court, 
on appeal from an order granting a 
preliminary injunction, will deter¬ 
mine only whether an abuse of dis¬ 
cretion appears does not apply to an 
appeal from an order dissolving a 
temporary injunction. 

U.S.—Bothwell V. Fitzgerald, 219 F. 
408, 135 C.C.A. 212. 

42. U.S.—Allen v. Omaha Live Stock 
Commission Co., C.C.A.Neb., 276 F. 
1—Knoxville v. Africa, Tenn., 77 F. 
601, 23 C.C.A. 262. 

43. U.S.—Sheldon v. Moredall Real¬ 
ty Corporation, C.C.A.N.Y., 95 P.2d 
48—T. J. Moss Tie Co. v. Wabash 
Ry. Co., C.C.A.Ill., 71 P.2d 107, cer¬ 
tiorari denied American Surety Co. 
of New York v. Conroy, 65 S.Ct. 90, 
293 U.S. 678, 79 L.Ed. 675—Boyn¬ 
ton V. Fox West Coast Theatres 
Corporation, C.C.A.Kan., 60 F.2d 
861—Denaro v. McLaren Products 
Co., C.C.A.Mass., 9 F.2d 328—Gold- 
wyn Pictures Corporation v. How¬ 
ells Sales Co., C.C.A.N.Y., 287 F. 
100, certiorari denied 43 S.Ct. 703, 
262 U.S. 766, 67 L.Ed. 1217. 

26 C.J. p 969 notes 7-8. 

43.5 U.S.—Ring v. Spina, C.C.A.N. 
Y.. 148 F.2d 647, 160 A.L.R. 371. 

43.10 U.S.—Ring V. Spina, supra. 
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'court.^3.15 Likewise, on an appeal from A judg¬ 
ment vacating a temporary restraining order and 
dismissing the complaint, the jurisdiction of the 
court of appeals is very limited, and the court has 
the power to vacate the order of the district court 
imi)rovidently granted, but can go no further.^3.20 
An appeal to the court of appeals from an inter¬ 
locutory decree granting an injunction may be 
taken from the whole decree, and need not be re¬ 
stricted to the part granting the injimction.^^ 

Order appointing receiver. On appeal from an 
■order appointing a receiver, the court of appeals 
may also consider motions to dismiss the bill.'^® 

Default decree. On appeal from a default de- 
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cree, defendant can contest the decree on the 
ground that it was not warranted by the bill,*® 
but cannot urge insufficiency of the evidence.*'^ 

Consent judgment or decree. A judgment or 
decree rendered by consent will not ordinarily be 
reviewed on the merits,*'^*^ although it may be re¬ 
viewed in so far as there is a claim of lack of 
actual consent, or fraud in its procurement, or lack 
of federal jurisdiction, as discussed supra § 290(1). 

Judgment of dismissal. The scope of the review 
on appeal from a judgment of dismissal may depend 
on the basis of the dismissal, as where the dis¬ 
missal was on the pleadings*® or for want of ju- 


43.15 U.S.—Connell v. Dulien Steel 
I'roducts, Inc., C.A.La., 240 F.2d 
414—Eighth Regional War Labor 
Hoard v. Humble Oil & Reflnine: 
Co., C.C.A.Tex., 14r) F.2d 462, cer¬ 
tiorari denied 65 S.Ct. 1577, 325 U. 
S. 883, 89 L.Ed. 1998—Interstate 
Transit v. City of Detroit, Mich., 
C.C.A.Mich., 46 F.2d 42—Fidler v. 
Roberts, C.C.A.IU.. 41 F.2d 305. 
^arlsdictioxL and solllcieiicy of ooxn- 
plaint 

Appeal from interlocutory order 
granting a temporary Injunction put 
in issue the sufficiency of complaint 
a,nd jurisdiction of court to grant ul¬ 
timate relief plaintiff was seeking. 
XJ.s.— Greater Delaware Val. F’ederal 
Sav. and Loan Ass’n v. Federal 
Homo Loan Bank Bd., C.A.Pa., 262 
F.2d 371. 

43.20 U.S,—Two Guys from Harri- 
son-Allentown, Inc. v. McGinley, C. 
A.Pa., 266 F.2d 427. 

44. U.S.—Smith v. Vulcan Iron 
Works, Cal., 17 S.Ct. 407, 166 U.S. 
518, 41 L.Ed. 810. 

25 C.J. P 9G9 note 6. 

45. On appeal from order appoint- 
iner general reoeivers without notice 

and from subsequent order continu¬ 
ing hearing on motion to vacate for¬ 
mer order, court had jurisdiction to 
review motions to dismiss. 

U.S.—Marion Mortg. Co. v. Edmunds, 
C.C.A.Fla., 64 F.2d 248. 

On appeal from order denying inter- 
vention 

Bondholder and Judgment creditors 
who sought to Intervene in receiver¬ 
ship proceeding to question validity 
of pledge of corporation's bonds but 
who refused to participate In hear¬ 
ing on receiver’s application for in¬ 
structions as to whether he should 
proceed to have such pledge declared 
invalid was entitled, on appeal from 
orders denying Intervention, to a de¬ 
termination of validity of pledge, 
since lower court’s decision of that 
question was basis, not only for or¬ 
der disposing of receivership’s appli¬ 


cation, but also for subsequent de¬ 
nial of Intervention. 

U.S.—Slupsky V. Westinghousc Elec¬ 
tric & Mfg. Co., C.C.A.MO., 78 F.2d 
13. 

48. U.S.—Tallman v. Ladd, C.C.A.W. 
Va., 5 F.2d 582. 

Conformity to complaint as sole 
question 

Under federal practice an appeal 
from a default judgment in a sum 
certain would not present for review 
legality of execution, and question 
presented is whether judgment con¬ 
forms to complaint. 

Xj.s.—National Discount Corp. v. 
O’Mell, C.A.MIch., 194 F.2d 452. 

47. U.S.—Tallman v. Ladd, C.C.A.W. 
Va., 6 F.2d 682. 

47.5 U.S.—Walling v. Miller, C.C.A. 
Mtnn., 138 F.2d 629, certiorari de¬ 
nied 64 S.Ct. 781, 321 U.S. 784, 88 
L.Ed. 1076. 

48. U.S.—Cohen v. U. S., C.C.A. 
Minn., 129 F.2d 733—Beechwood 
Securities Corporation v. Associat¬ 
ed Oil Co., C.C.A.Cal., 104 F.2d 537 
—Jay Dreher Corporation v. Delco 
Appliance Corporation, C.C.A.N.Y., 
93 F.2d 275—Hentschel v. Fidelity 
& Deposit Co. of Maryland, C.C.A. 
Mo., 87 F.2d 833. 

Dismissal treated as summary Judg¬ 
ment 

(1) Where affidavits presenting 
matters outside pleadings were filed, 
judgment granting defendants’ mo¬ 
tion to dismiss complaint for failure 
to state claim on which relief could 
be granted must be treated on ap¬ 
peal as granting motion for summa¬ 
ry Judgment. 

XJ.S.—Compania De Remorquo y Sal- 
vamento, S. A., v. Esperance, Inc., 
C.A.N.T., 187 F.2d 114. 

(2) In suit for treble damages for 
violation of Sherman Anti-Trust Act, 
where defendants moved to dismiss 
the complaint, or In the alternative 
for summary Judgment, on grounds 
that cause of action was barred by 
statute of limitations and that com- 

nil 


plaint failed to state claim on which 
relief could be granted, and filed de¬ 
fendants’ affidavits in support of 
their motions, trial court’s dismissal 
of complaint would be treated on ap¬ 
peal as a summary judgment in fa¬ 
vor of defendants, since net effect of 
either disposition was adjudication 
on merits. 

U.S.—Suckow Borax Mines Consol, v. 
Borax Consol., C.A.Cal., 186 F.2d 
196, certiorari denied 71 S.Ct. 506, 
340 U.S. 943, 95 L.Ed. 680, rehear¬ 
ing denied 71 S.Ct. 620, 341 U.S. 
913, 95 L.Ed. 1349. 

Substantive law not considered 
On appeal from Judgment dismiss¬ 
ing complaint in libel action against 
members of unions, reviewing court 
could not consider substantive law 
applicable to the case. 

U.S.—Montgomery Ward & Co. v. 

Langer, C.C.A.Mo., 168 P.2d 182. 
Question as to error of finding 
In suit for mandatory injunction 
directing entry of certain amend¬ 
ments in patent application, where 
trial court found that refusal to en¬ 
ter amendments was within commis¬ 
sioner’s discretion and that plaintiff 
was not entitled to the relief sought 
and dismissed the complaint, ques¬ 
tion on appeal was whether finding 
was In clear error and whether con¬ 
clusion was justified by the law. 
D.C.—^Edgerton v. Kingsland, 168 F. 

2d 128, 83 U.S.App.D.C. 8. 
Dismissal after opening statement 
Where trial court dismissed action 
at close of plaintiff’s opening state¬ 
ment, whether trial court erred in 
dismissing action must be deter¬ 
mined by considering facts appear¬ 
ing in record in the same way that a 
trial court would consider such facts 
if, at close of plaintiff’s case on a 
trial, defendant had made a motion 
for directed verdict in its favor. 
U.S.—^Reynolds v. Pennsylvania R. 

Co., C.A.I11.. 267 F.2d 231. 
Dismissal on demurrer 
On appeal from judgment of dis¬ 
missal entered after sustaining of 
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risdiction.^^ Where the trial court dismissed the 
complaint on the ground that it failed to state a 
cause of action, but expressed the view in a mem¬ 
orandum that the court lacked jurisdiction, it could 
not have intended to rule on any question other 
than jurisdiction.^®-® The court of appeals, in re¬ 
mitting a case to the lower court, to be dismissed 
for want of federal jurisdiction on failure of 
plaintiff to amend his pleading, will not examine 
into the merits of the controversy.®® 


Where, on an appeal from a dismissal, the issues 
are not determinable on the pleadings,®®-® the 
cause will be remanded by the court of appeals to 
afford the parties an opportunity to present evi¬ 
dence pertinent to the issues set up by the plead¬ 
ings.®®-^® Where the trial court had determined 
the cause on a motion to dismiss the comjdaint, the 
reviewing court must take the facts from the 
complaint,®®-!® and the sole question presented is 
whether the complaint, assuming all well-pleaded 


demurrer to plaintiff’s petition, ques¬ 
tion is whether petition states facts 
sulTlcient to constitute a cause of ac¬ 
tion either at law or in equity. 

U.S.—State of Missouri ex rel. and to 
Use of Stormfeltz v. Title Guaran¬ 
ty & Surety Co., C.C.A.Mo., 72 F. 
2d 595, certiorari denied Title 
Guaranty & Surety Co. v. State of 
Missouri ex rel. and to Use of 
Stormfeltz, 55 S.Ct. 404, 294 U.S. 
708, 79 KEd. 1242. 

xratnra of defects In pleadiagr 

Where the trial court dl.smissed 
the bill as not stating: a cause of ac¬ 
tion, the appellate court must decide 
whether the defects in the bill, if 
any, are fatal and extend to the 
pleading: as a whole. 

U.S.—Martin v. Brown, C.C.A.C 0 I 0 ,, 
294 F. 436. 

Contention not supported by plead. 

Infif 

Where nothing: In petition by gov¬ 
ernment against bank based on 
bank’s transfer of bonds carrying 
forged Indorsement indicated that 
government did not give bank time¬ 
ly notice of forgery, contention that 
it failed to do so cannot be consid¬ 
ered on appeal from order dismiss¬ 
ing petition without prejudice on 
ground that it failed to state cause 
of action. 

U.S.—U. S. V. City Sav. Bank & 
Trust Co. of Alliance, Ohio, C.C.A. 
Ohio, 78 F.2d 486. 

Implication of allegation 

On appeal from decree granting 
motion to dismiss bill in equity to 
recover amount of accounts payable, 
assigned by bankrupt corporation to 
banks of which appellees were direc¬ 
tors and shareholders, court of ap¬ 
peals may Imply allegation, omitted 
from bill, that such assignments dis- 
charged appellees from liability for 
banks' statutory violations, where 
bill alleged that they procured as¬ 
signments for such purpose. 

U.S.—Duell v. Brewer, C.C.A.N'.T„ 92 
P.2d 59, 112 A.L.R. 1246. 

Xdbsl per ss 

On appeal from dismissal of com¬ 
plaint for libel wherein no special 
damages were alleged, question be¬ 
fore reviewing court was whether 
publication alleged, which was re¬ 
quired, on appeal, to be taken for 


granted as having actually been 
made and, having been false, was li¬ 
belous per se. 

U.S.—Sweeney v. Schenectady Union 
Pub. Co., C.C.A.N.Y., 122 F.2d 288, 
amrrnod 62 S.Ct. 1031, 816 U.S. 642. 
86 L.Ed. 1727, rehearing denied 62 
S.Ct. 1266, 316 U.S. 710, 86 L.Ed. 
1776. 

49. U.S.—Missis.slppi Power & Eight 
Co. v. City of Jackson, C.C.A.Miss., 
116 F.2d 924, certiorari denied 61 
S.Ct. 741, 312 U.S. 698, 86 L.Ed. 
1133. 

Nev.—Corpus Juris Secundum olted 

iu Garaventa v. Gardella, 169 P.2d 
540, 543, 63 Nev. 304. 

Court of appeals will uot pass on 
merits 

(1) Where district court entertain¬ 
ing motion to dismiss bill for lack 
of Jurisdiction was bound by limita¬ 
tions confining motion to Jurisdic¬ 
tional questions, court of appeals 
could not disregard limitations and 
dismiss bill on merits. 

U.S.—May Coal & Grain Co. v. Kan¬ 
sas City, Mo., C.C.A.MO., 78 F.2d 
345. 

(2) Where bill was dismissed for 
want of Jurisdiction, without deter¬ 
mination on the merits, only the Ju¬ 
risdiction of the trial court, and not 
the merits, will be considered on ap¬ 
peal. 

U.S.—Ironlte Co. v. Guarantee Wa¬ 
terproofing Co., C.C.A.M 0 ., 64 F.2d 
608. 

(3) Court of appeals could not 
pass in limine on contention that dis¬ 
missal of suit to enjoin taking of 
lands must be afiflrmed because Unit¬ 
ed States had not waived Its immu¬ 
nity and because secretary of army 
was an indispensable party, on the¬ 
ory that suit was against the United 
States unless statute authorizing the 
taking was unconstitutional or un¬ 
less officers’ action was In excess of 
their statutory authority, as alleged 
in complaint, since questions of un- 
constitutionality and excess of statu¬ 
tory authority Involved determina¬ 
tion of the merits. 

U.S.—^Anderson v. Seeman, C.A.Tex., 
252 F.2d 321, certiorari denied 79 
S.Ct. 32, 358 U.S. 820, 8 L.Ed.2d 61. 

(4) Where suits were dismissed 
below for want of Jurisdiction* ap¬ 

1112 


peal by plaintiffs reached only the 
correctness of the dismissal for want 
of jurisdiction and did not touch the 
question of res Judicata based on an 
adjudication In a state court. 

U.S.—Hudson v. Newell, C.A.MIss., 
172 F.2d 848, opinion adhered to, 
C.A., 174 F.2d 54 G. 

49.5 D.C.—Trilivas v. Brownell, 227 
F.2d 37, 97 U.S.App.D.C. 22—Paga- 
no V. Brownell. 227 F.2d 36, 97 U. 
S.App.D.C. 21—Muscardin v. Brow¬ 
nell, 227 F.2d 31, 97 U.S.App.D.C. 16. 

50. U.S.—^Dollar S. S. Lines v. Merz, 
C.C.A.Cal., 68 F.2d 594. 

50.5 Xa action to enjoin and recover 
damages for breach of contract for 
use of plaintiff’s advertising signs 
and displays in motion picture pro¬ 
duced by defendants, issue whether 
name of codefendant competitor of 
plaintiff could be substituted for that 
of plaintiff on display, without im¬ 
posing liability on either producers 
or such codefendant to plaintiff, 
could not properly be determined on 
pleadings, and hence will not be con¬ 
sidered on appeal from Judgment dis¬ 
missing complaint as failing to state 
claim on which relief could be grant¬ 
ed. 

U.S.—Gruen Watch Co. v. Artists Al¬ 
liance, C.A.Cal., 191 F.2d 700. 

50.10 U.S.—Gruen Watch Co. v. Ar¬ 
tists Alliance, supra. 

50.15 U.S.—^U. S. v. Arkansas Mills, 
C.A.Ark., 216 F.2d 241. 

Oomplaiat must be read as whole 
On appeal from dismissal of com¬ 
plaint for injunction and declaratory 
relief, reviewing court must read the- 
complaint as a whole. 

U.S.—Baldwin v, Morgan, C.A.Ala., 
251 F.2d 780. 

Admieeloas and interrogatories not 
available 

On appeal from Judgment, dismis.s- 
Ing complaint for failure to state 
claim on which relief may be grant¬ 
ed, admissions, obtained from plain¬ 
tiffs by defendants under federal rule, 
and interrogatories, addressed to a 
defendant by plaintiffs, may not be 
brought forward over objection in 
defendants’ briefs of argument, aa 
tending to show that plaintiffs have 
no case. 

U.S.—Kohler v. Jacobs, C.C.A.aa., 185 

F.2d 440. 
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facts to be true, and indulging: in all inferences 
which might reasonably be drawn therefrom, sets 
forth facts sufficient to state a legal claim afford¬ 
ing ground for relief.®® ^® 

On appeal from a judgment dismissing a com¬ 
plaint after the termination of plaintiff’s evidence, 
the opinion of the court of appeals must be based en¬ 
tirely on plaintiff’s evidence and on such 

review the court of appeals is competent to make 
legal determinations.^0.30 Where the dismissal is 
on the merits, and is supported by findings of the 
trial court based on evidence, the scope of review 
is limited to an inquiry into the essential fairness 
of the conduct of the trial.oo-3B 

Summary judgment; judgment on pleadings. On 
an appeal from a summary judgment, it is not the 
function of the court of appeals to determine any 
of the issues, but it has only the duty to decide 
whether, on the record, a triable fact issue was 
presented ;50.40 and in order to entitle a party to 
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review on the merits, the order of the district 
court granting a motion for summary judgment 
should have been treated by the clerk of the court 
as a direction to enter a final judgment.^®-^® How¬ 
ever, where a legal question is presented by the 
motion the court of appeals may determine it on 
the basis of the record before 

On appeal from a judgment for defendant on the 
pleadings, the main question is whether, on the 
facts well pleaded in the complaint, together with 
those alleged in the answer and not denied in the 
reply, the court erred in rendering judgment for 
defendant.B^ Where, after general demurrer to 
the answer, defendant stood on the answer, and 
judgment was rendered against him, the question 
on appeal is whether the averments of the answer 
presented a defense.52 

Ruling on motion for directed verdict. On an 
appeal from a directed verdict, the court of appeals 
must determine whether the evidence was such 


£0.20 U.S.—Rennie & Laughlin, Inc. 
V. Chrysler Corp., C.A.Cal., 242 F. 
2d 208. 

D.C.—Dollar v. Land, 154 F.2d 307, 
81 U.S.App.D.C. 28, affirmed 67 S. 
Ct. 1009, 330 U.S. 731. 91 L.Ed. 1209 
—N. L. R. B. V, U. S. Gypsum Co., 
145 P.2d 97, 79 U.S.App.D.C. 239, 
certiorari denied 65 S.Ct. 857, 324 
TT.S. 866, 89 L.Ed. 1416, rehearing 
denied 66 S.Ct. 1011, 324 U.S. 890, 
89 L.Ed. 1437. 

Issuea of fact not open to argument 

On appeal from a Judgment dis¬ 
missing complaint, possible issues of 
fact on a trial were not open to ar¬ 
gument before court of appeals either 
on original argument or on petition 
for rehearing. 

U.S.—Fargo Glass & Paint Co. v. 
Globe Am. Corp., C.C.A.I11,, 161 F. 
2d 811. 

£0.25 U.S.—Nelson v. Richia, C.A. 
Mass., 232 F.2d 827. 

Plaintiff’e xlght to hear defendant’s 
witnesses 

In action to recover for breach of 
contract for sale of copra and to re¬ 
cover commission for procuring buy¬ 
er for steel bars, plaintiff could not 
successfully complain, on appeal from 
Judgment of dismissal, that trial 
Judge had disposed of case without 
hearing witnesses for defendant and 
had thus deprived plaintiff of an op¬ 
portunity to strengthen its presenta¬ 
tion by cross-examination of defend¬ 
ant's witnesses or by inferences from 
their failure to take stand. 

U.S.—Global Commerce Corp. v. 
Clark-Babbitt Industries, Inc., C.A. 
N.r., 265 F.2d 106. 


50.30 Bight not barred by Federal 
Buie 

In so far as district court under¬ 
took to determine existence or va¬ 
lidity of alleged contract, whether In 
findings of fact or conclusions of law, 
it involved legal determinations 
which circuit court of appeals on 
appeal from decree dismissing suit 
at conclusion of plaintiffs’ evidence 
was competent to make notwithstand¬ 
ing Rule 52 (a) of the Federal Rules | 
of Civil Procedure, 28 U.S.C.A., deal¬ 
ing with the effect of findings by 
court. 

U.S.—Bach V. Friden Calculating 
Mach. Co., C.C.A.Ohio, 156 P.2d 361. 
50.35 U.S.—Hillside Amusement Co. 
V. Warner Bros. Pictures Distrib¬ 
uting Corp., C.A.N.Y., 224 P.2d 629. 

50.40 U.S.—Kennedy v. Bennett, C. 
A.Iowa, 261 F.2d 20—Companla De 
RemorQue y Salvamento, S. A., v. 
Esperanee, Inc., C.A.N.Y., 187 F.2d 
114. 

aenalno isaaea of material fact 

It is not within province of re¬ 
viewing court to resolve disputed 
questions of fact, but only to de¬ 
termine whether genuine Issues of 
material fact exist precluding entry 
of summary Judgment. 

U.S.—Proctor v. Sagamore Big Game 
Club, C.A.Pa„ 266 F.2d 196—Dun- 
nlngton v. First Atlantic Nat. Bank 
of Daytona Beach, C.A.Fla., 196 F. 
2d 1017—Keehn v. Brady Transfer 
& Storage Co., C.C.A.I11., 169 F.2d 
383, certiorari denied 67 S.Ct. 1586, 
331 U.S. 844, 91 L.Ed. 1864. 
riAdlng set aside 

Finding on summary Judgment will 
be set aside if there is dispute as to 
“fact” 


U.S.—Hycon Mfg. Co. v. H. Koch & 
Sons, C.A.Cal., 219 F.2d 363, certio¬ 
rari denied H. Koch & Sons v. Hy¬ 
con Mfg. Co., 75 S.Ct 881, 349 U.S. 
953, 99 L.Ed. 1278. 

Judgment sustalaed 
Even though after trial of libel ac¬ 
tion on the merits, a Jury might find 
issues in favor of defendant court 
of appeals could only sustain trial 
court's summary Judgment in favor 
of defendant if it could determine as 
matter of law that the newspaper 
article in question was incapable of 
conveying the meaning ascribed to it 
by plaintiffs. 

U.S.—De Husson v. Hearst Corp., C. 
A.WIS., 204 F.2d 234. 

50.45 U.S.—St. Louis Amusement Co. 
V. Paramount Film Distributing 
Corp., C.C.A.MO., 168 P.2d 30. 

50.50 Claim of monopoly 

Whether, on theory of plaintiff ra¬ 
dio station that its station competed 
in area for same advertising dollar 
as did defendants' radio station and 
two newspapers, along with other 
three radio stations otherwise owned, 
plaintiff had defined relevant market 
In fashion which destroyed its claim 
of monopoly under statute was legal 
question which court of appeals could 
determine on basis of record before 
it on appeal from summary Judgment 
for defendants. 

U.S.—Syracuse Broadcasting Corp. v. 
Newhouse, C.A.N.Y., 286 F.2d 622, 

6X. U.S.—^McKenzie-Hague Co. v. 
Carbide & Carbon Chemicals Cor¬ 
poration, C.C.A.Minn., 78 F.2d 78. 

I 6S. U.S.-^National Surety Co. v. U. 
I S., C.C.A.WRsh., 29 F.2d 92. 
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as required submission of the case to the jury.52*B 
Where the record shows substantial evidence to 
sustain a finding in favor of the party for whom 
the court directed a verdict, the only question re- 
viewable is whether there was error in the declara¬ 
tion or application of the law by the court,and 
the court will not weigh the evidence.53.5 

Where both sides moved for a directed verdict, 
review is restricted to the questions of law pre¬ 
sented, and the findings of fact may not be dis¬ 
turbed,®^ the only reviewable questions being 
whether there was any substantial evidence to 
support the verdict directed®® and whether the un¬ 
successful movant was entitled to an instructed 
verdict in his favor to any extent and on any the¬ 
ory raised by the pleadings.®® However, where 
the district court directed that only nominal dam¬ 
ages be awarded, the only issue presented on the 
appeal is whether the record contains competent 
evidence on which a verdict for substantial dam¬ 
ages may properly be based.®®-® 

On assignment of error in denying a motion for 
a directed verdict, the only reviewable question 
has been said to be whether there was sufficient®'^ 
or substantial®® evidence to warrant a finding 
against appellant, or present a submissible case, 
or whether the evidence in support of the verdict 
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requested was so conclusive that in the exercise of 
a sound judicial discretion the court should not 
have sustained a contrary verdict.®® However, it 
has been held that on such an assignment all ques¬ 
tions fully disclosed at the trial by pleadings, evi¬ 
dence, and argument may be raised on appeal.®® 

On assignment of error in refusing nonsuit and 
directed verdict, the appellate court must limit its 
review to the sufficiency of the evidence to sub¬ 
mit the case and sustain the verdict, and to the 
correctness of the rulings on the evidence and in¬ 
structions on the law.®^ 

Judgment on demurrer to evidence. On appeal 
from a judgment entered after the sustaining of 
a demurrer to the evidence, the whole range of 
applicable law is open to appellant, as far, at least, 
as concerns any alleged error based on the court’s 
failure to pass on declarations of law.®2 

Decision on motion for new trial. Review of 
an order granting a new trial may be only for er¬ 
ror of law and never for error of fact;®® and er¬ 
ror of law includes abuse of discretion.®®-® Sim¬ 
ilarly, on an appeal from the denial of a motion for 
judgment notwithstanding the verdict, or in the 
alternative, for a new trial, the court of appeals 
does not weigh the evidence but determines only 
whether there is any or sufficient evidence to sus- 


52.5 TJ.S.—Stofer v. Montgromery 

Ward & Co.. C.A.MO., 249 F.2d 285. 

53. U.S.—Ramsay v. Crevlin. Colo., 
254 P. 813, 1C6 C.C.A. 259. 

53.6 U.S.—Readnour v. Commercial 
Standard Ins, Co., C.A.Okl., 253 F. 
2d 907. 

54. U.S.—^American Merchant Ma¬ 
rine Ins. Co. V. Letton, C.C.A.N.Y., 
9 P.2d 799, certiorari denied Letton 
V. American Merchant Marine Ins. 
Co.. 46 S.Ct. 483, 271 U.S. 668, 70 
L.Ed. 1142. 

Moore v. Fain, Tenn., 251 F. 573, 
163 C.C.A. 567. 

Question not oonsidered 
In action to recover for conversion 
of stock certlflcates, where at close 
of trial both parties moved for di¬ 
rected verdict and orally waived 
jury, the appellate court cannot, on 
writ of error without case made, pass 
on Question of defendant’s estoppel 
to deny validity of issue of stock 
certlflcates, such question not arising 
on case made, or on process, plead¬ 
ings, or judgment, or on sufficiency 
of findings to support judgment. 

U.S.—^National City Bank of Chicago 
V, Kimball Commercial & Savings 
Bank. C.C.A.S.D., 2 P.2d 461. 

65. U.S.—^La Crosse Plow Co. v. Pa- 
genstecher, Neb., 268 P. 46, 165 C. 


C.A. 644, certiorari denied 39 S.Ct. 
11, 248 U.S. 672. 6.3 L.Ed. 427— 
Moore v. Fain, Tenn., 251 P. 573, 
163 C.C.A. 567—Dickinson v. Har¬ 
ris, Tenn., 242 F. 926, 155 C.C.A. 
514, 

66. U.S.—Letta v. Cincinnati Iron & 
Steel Co., C.C.A.Ohio, 286 F. 707. 

66.5 U.S,—Fidelity Ins. Agencies v. 
Citizens Cas. Co. of N. Y., C.A.IIL, 
194 r,2d 43. 

67. U.S.—Ralston Purina Co, v. Ed¬ 
munds, C.A.S.C., 241 F.2d 164, cer¬ 
tiorari denied 77 S.Ct. 1059, 353 U. 
S. 974, 1 L.Ed.2d 1136—Hamilton 
Inv. Co. V. Bollman, C.C.A.Ill., 268 
F. 788, certiorari denied 41 S.Ct. 
376, 266 U.S. 571, 66 L.Ed, 791. 

Reserved point for (Ureoted verdict 
Under Pennsylvania law, question 
raised by defendant's appeal from de¬ 
nial of motion for judgment on re¬ 
served point for directed verdict was 
whether evidence in light most favor¬ 
able to plaintiff supported verdict 
against defendant. 

U.S.—Great Atlantic & Pacific Tea 
Co. V. Boyles, C.C.A.Pa., 102 F.2d 
343. 

Bvidenos required 

On review of refusal of trial court 
to grant motion for directed verdict 
^ made at close of all testimony, court 
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must determine If record contains 
evidence of probative facta capable 
of supporting, with reason, the ver¬ 
dict. and if It does, the verdict must 
stand. 

U.S.—Continental Cas. Co. v. Holmes, 
C.A.Ala., 266 F.2d 269. 

58. U.S.—^Elzig V. Gudwangen, C.C. 
A.Minn., 91 F.2d 434—Phillips Pe¬ 
troleum Co. V. Manning, C.C.A.Ark., 
81 F.2d 849—Missouri Pac, Ry. Co. 
V. Oleson, Neb., 213 P. 329. 130 C.C. 
A. 31. 

69. U.S.—Irvin v. Bedford, C.A. 
Miss., 224 P.2d 452—Missouri Pac. 
Ry. Co. V. Oleson, Neb., 213 P. 329. 
130 C.C.A. 31. 

60. U.S.—Standard Oil Co. of Ken¬ 
tucky Y. Noakes, C.C.A.Ky., 59 F.2d 
897. 

61. U.S.—Brumberger v. Burke, C.C. 
A.N.J,, 66 F.2d 64. 

68. U.S.—Smith v. Russell, C.C.A. 
Ark., 76 F.2d 91, certiorari denied 
56 S.Ct. 135, 296 U.S. 614, 80 L.Ed. 
436. 

63. U.S.—Sinclair Refining Co. v, 
Howell, C.A.Ala., 222 P.2d 637— 
Youdan v. Majestic Hotel Manage¬ 
ment Corporation, C.C.A.Ill., 125 F. 
2d 15. 

63.5 U.S.—Sinclair Refining Co. v. 
Howell» C.A.Ala., 222 F.2d 637. 
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tain the verdict.®3.l0 Xhe overruling of a motion 
for a new trial on the ground that the finding or 
verdict is contrary to the evidence, or is not sus¬ 
tained by sufficient evidence, is not assignable as 
crror.<^3.i5 Qn an appeal from the denial of a 
motion for a new trial the court of appeals will 
not consider incidental rulings of the court except 
as they bear on the ruling on the motion.63.20 

Where there has been a denial of a motion for 
a new trial and the appellant chooses to appeal 
from the judgment itself rather than from the or¬ 
der denying the motion for a new trial, such appeal 
presents not only the ruling on the motion, but any 
alleged errors which entered into and infected the 
judgment,63.25 such as alleged erroneous rulings at 
the trial,63.30 or errors in instructions to the 

jury.63.35 

Ruling on motion to remand. Whether a court 
which sustained its jurisdiction of a cause by over¬ 
ruling a motion to remand acquired jurisdiction 
of the cause by removal cannot be determined on 
appeal in an ancillary suit.64 

§ 297(10). - Review Dependent on Mode 

of Review 

While the writ of error has been abolished, and re¬ 


lief previously obtainable by writ of error it now obtain¬ 
able by appeal, the rights of appellant are not enlarged 
so as to permit review of findings of fact. Questions 
raised and determinable on a special appeal may be 
limited. 

The Act of January 31, 1928, c 14, § 1, which 
abolished the writ of error and provided that all 
relief previously obtainable by writ of error should 
thereafter be obtainable by appeal, as discussed 
supra § 288, in connection with a general discus¬ 
sion of the mode of exercising jurisdiction in the 
court of appeals, did not enlarge appellant's rights 
so as to permit the court of appeals to review find¬ 
ings of fact in law cases.®6 

The mere fact that filing a notice of appeal has 
been substituted for other methods of invoking the 
jurisdiction of a court of appeals has not obliterated 
pre-existing distinctions in the scope of the review 
between appeals and writs of error,65.6 such as 
that a writ of error brought up matters of law 
only, and an appeal brought up matters of both 
law and fact. 6 6 

The review on a writ of error extended and 
was confined to errors of law apparent on the 
record, and did not extend to questions of fact,®^ 
but an appeal, in an equity proceeding, reopened 


63.10 U.S.—Wongr v. Swier, C.A. 
Wash., 267 F.2d 749—Continental 
Cas. Co. V. Holmes, C.A.Ala., 266 
F.2d 269—^Deltz v. Greyhound 
Corp., C.A.La., 234 F.2d 327, cer¬ 
tiorari denied 77 S.Ct. 218, 362 U. 
S. 918, 1 L..Ed.2d 124. 

Action nnder Sxnploycn* liability 
Act 

On review of Judgment non obstan¬ 
te veredicto for defendant in action 
under Federal Employers’ Liability 
Act. sole issue was whether, consid¬ 
ering all facts and circumstances to¬ 
gether with all reasonable inferences 
favorable to plaintiff, there was any 
evidence on which Jury could reason¬ 
ably find defendant guilty of negli¬ 
gence which contributed in whole or 
in part to plaintiff’s injury. 

U.S.—O'Day v. Chicago River & In¬ 
diana R. Co., C.A.I11., 216 F.2d 79. 
63.15 D.C.—Leapley v. Matthews, 60 
F.2d 1016, 60 App.D.C. 261—Whelan 
V. Welch, 209 F. 689. 60 App.D.C. 
173. 

63.20 U.S.—Creedon v. Loring, C.A. 
N.H., 249 F.2d 714. 

Sxvoni makingr denial abuse of dis- 
oretiou 

(1) On appeal from order denying 
motion for new trial appellant is 
free to assert any alleged errors 
which have entered into and Infected 
Judgment, the existence of which er¬ 
rors would make it an abuse of dis¬ 


cretion for trial court to deny the 
motion for new trial. 

U.S.—Sears v. Pauly, C.A.Mass., 261 
F.2d 304—^Aberlin v. Zisman, C.A. 
Mass., 244 F.2d 620, certiorari de¬ 
nied 78 S.Ct. 84, 366 U.S. 857, 2 L. 
Ed.2d 63. 

(2) Where the only objection to 
the Introduction of exhibits found 
in record appeared in motion for new 
trial the only question presented for 
review was whether admission of 
exhibits was so erroneous and prej¬ 
udicial as to constitute abuse of dis¬ 
cretion in denying motion for new 
trial. 

U.S.—Murdock v. U. S., C.C.A.Ark., 
160 F.2d 368. 

63.25 U.S.—Sears v. Pauly, C.A. 
Mass., 261 F.2d 304—Creedon v. 
Loring, C.A.N.H., 249 F.2d 714. 

63.30 U.S.—Sears v. Pauly, C.A. 
Mass., 261 F.2d 304, 

63.35 U.S.—Sears v. Pauly, supra. 

64. U.S.—^Mestre v. Russell & Co., C. 
C.A.Puerto Rico, 279 F. 44. 

65. U.S.—Bengoechea Macias v. De 
La Torre & Ramirez, C.C.A.Puerto 
Rico, 84 F.2d 894. 

65.5 U.S.—Commercial Nat. Bank in 
Shreveport v. Parsons, C.C.A.La„ 
144 F.2d 231, rehearing denied 145 
F.2d 191, certiorari denied 66 S.Ct. 
440, 823 U.S. 796, 89 L.Ed. 685. 

1115 


66. U.S.—Burns Bros, v. Cook Coal 
Co., C.C.A.N.J., 42 F.2d 109—Mach- 
cinski V. Lehigh Valley R. Co., C.C. 
A.N.y., 272 F. 920. 

67. U.S.—Commercial Nat. Bank in 
Shreveport v. Parsons, C.C.A.La., 
144 F.2d 231, rehearing denied 145 
F.2d 191, certiorari denied 66 S.Ct. 
440, 323 U.S. 796, 89 L.Ed. 636— 
Burns Bros. v. Cook Coal Co., C.C. 
A.N.J., 42 P.2d 109—Armstrong v. 

U. S.. C.C.A.Ind., 18 F.2d 371, cer¬ 
tiorari denied 48 S.Ct. 30, 276 U.S. 
634, 72 L.Ed. 412. 

Sucesores de Perez Hermanos v. 
Costa, C.C.A.Puerto Rico, 281 F. 
439—Machcinskl v. Lehigh Valley 

R. Co., C.C.A.N.Y., 272 F. 920— 
Sampliner v. Motion Picture Pat¬ 
ents Co., N.Y., 269 F. 152, 170 C.C.A. 
220, reversed on other grounds 41 

S. Ct. 79. 254 U.S. 233, 65 L.Ed. 240— 
Buessel v. U. S., C.C.A.Conn., 268 
P. 811—Buckeye Power Co. v. E. I. 
Du Pont de Nemours Powder Co., 
N.J., 223 F. 881, 139 C.C.A. 219, af¬ 
firmed 39 S.Ct. 38, 248 U.S, 66, 63 
L.Ed. 123—Cloquet Lumber Co. v. 
Burns, Minn., 222 P. 867, 138 0,0. 
A. 283—Nashville Ry. & Light Co. 

V. Bunn, C.C.A.Tenn., 168 P. 862— 
Continental Gin Co. v. Murray Co., 
Del., 162 P. 873, 89 C.C.A. 668— 
American Sales Book Co. v. Bulll- 
vant. Or., 117 F. 256, 54 C.CJL. 2^7. 

4 C.J. p 672 notes 3, 4, 
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the whole case, subjecting the law and the facts 
to review and retrial, as discussed infra § 297(22). 

Special appeal. The questions raised and de¬ 
terminable on a special appeal may be limited.®"^*^ 

§ 297(11). — Review Dependent on Stip¬ 
ulation as to Matters Reviewed 

The partiee cannot by stipulation inject into an ap¬ 
peal matters not determined In the lower court, or not 
properly before the court, or give the appellate court 
Jurisdiction to consider such matters. 

The parties cannot by their stipulation inject into 
an appeal matters not determined in the cause in 
which the decree appealed from was rendered, or 
for other reasons not properly before the court, 
or give the appellate court jurisdiction to consider 
such matters.®^ However, it has been held that, 
where counsel stipulate that in case of reversal 
the appellate court should pass on the merits, the 


36 C.J.S. 

court may do so even though the lower court did 
not pass on the merits.®® 

§ 297(12). - Matters or Evidence Con¬ 

sidered 

Only matters Involved In the Issues decided by the 
determination appealed from will be considered by the 
court of appeals, and the court will consider only the 
facts which were before the lower court and are incor¬ 
porated in the record. Questions not passed on by the 
trial court cannot be raised on appeal, although the ap¬ 
pellate court has the right to notice and correct a plain 
error to prevent a miscarriage of Justice. 

Only matters to some degree involved in the is¬ 
sues decided by the determination appealed from 
will be considered by the court of appeals.*^® In 
order to determine what the decision is from which 
an appeal is taken, the court will look to its sub¬ 
stance and its necessary legal effect and operation, 
rather than to its mere form.'^i The court will 
consider the facts which were before the lower 


WslfiTlit of svldsnos could not be re- 
viewed on writ of error. 

U.S.—Lillie v. Dennert, Mich., 232 
P. 104, 146 C.C.A. 296—J. W. Clem¬ 
ent Co. V. Brown Folding Mach. 
Co., N.T., 214 P. 78, 130 C.C.A. 518. 
Asaiuiiptlon as to facta not in rscord 
The reviewing court could not as¬ 
sume that facts appeared on the 
hearing below which were not dis¬ 
closed by the record. 

U.S.—Helena v. U. S., Mont, 104 F. 

113, 43 C.C.A. 429, 

3 C.J. p 308 note 91. 

67.5 On special appeal from tempo- 
rary InJnnotlon, only question of ju¬ 
risdiction will be determined. 

D.C.—Federal Trade Commission v. 
Millers* Nat. Federation, 23 F.2d 
968, 57 App.D.C. 360. 

On special appeal from order al- 
lowing additional exceptions to atu 
dltor's report, the question whether 
those exceptions were responsive to 
the pleadings was a matter not pass¬ 
ed on in the court below, and there¬ 
fore not raised by the special appeal. 
D.C.—Eichberg v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, 285 F. 928, 62 App.D.C. 194. 
On appeal from order reftising to 
dismiss complaint in libel and slan¬ 
der suit against United States mar¬ 
shal on ground that any statements 
made by him were privileged, ques¬ 
tions as to whether statements com¬ 
plained of were made concerning 
complainants or whether they were 
defamatory would not be considered, 
since motion to dismiss raised only 
the question of privileged state¬ 
ments. 

D.C.—Colpoys v. Gates. 118 F.2d 16, 
73 App.D.C. 198. 

68. U.S.—Headrick v. X^rson, Idaho, 
152 F. 93, 81 C.C.A. 817. 


69. U.S.—Hirsch V. Morton, C.C.A. 
Pa., 13 F.2d 701. 

70. U.S.—Finley v. Hartsook, C.C.A. 
Tex., 158 F.2d 618—Lewis v. Navin, 
C.C.A.Vt., 154 F.2d 76—Jenkins v. 
Dugger. C.C.A.Tenn., 96 F.2d 727, 
119 A.L.R. 1484, certiorari denied 
Duggers v. Jenkins, 59 S.Ct. 84, 
305 U.S. 623, 83 L.Ed. 398—Beau¬ 
dry V. U. S., C.C.A.Ga., 92 F.2d 687 
—Pratt V, Stout, C.C.A.Mo., 85 F.2d 
172—^Wright v. Farmers Nat. Grain 
Corporation, C.C.A.I11., 83 P.2d 666. 

Amended pleadings 

(1) Amended bill not considered. 
U.S.—Thompson v. Terminal Shares, 

C.C.A.MO., 88 F.2d 662, certiorari 
denied Guaranty Trust Co, of New 
York v. Thompson, 58 S.Ct. 121, 302 
U.S. 735. 82 L.Ed. 668. 

(2) No ruling of court on original 
petition, whether made before or aft¬ 
er filing of amendment which was 
complete in itself and superseded the 
original petition, can be assigned as 
error. 

U.S.—^Wulfsohn V. Russo-Aslatlc 

Bank, C.C.A.China, 11 F.2d 716. 

On appeal from Puerto Bioo su¬ 
preme court, court of appeals had 
jurisdiction to examine whole case 
and to reverse on nonfederal errors 
even where its jurisdiction rested 
solely on asserted federal question 
which was rightly decided below. 
U.S.—Municipality of Rio Piedras v. 
Serra, Garabis & Co., C.C.A.Puerto 
Rico, 66 F.2d 691. 

Sule of damages appUoabU 

Where, in action by United States 
against railway for shortages In 
commodities shipped by federal agen¬ 
cy under drought relief program, 
pretrial order stated that only issue 
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was whether measure of damages 
was fair market value at destination 
or sales price of the commodities 
which were short, court of appeals 
was not precluded from considering 
both Texas rule of damages appli¬ 
cable to Intra-state shipments and 
federal law applicable to intra-state 
shipments. 

U.S.—Port Worth & D. Ry. Co. v. U. 
S., C.A.Tex., 242 F.2d 702. 

71. U.S,—^Dinwiddle v. Brown, C.A, 
Tex., 230 F.2d 465, certiorari de¬ 
nied 76 S.Ct. 1041, 351 U.S. 971, 100 
L.Ed. 1490, rehearing denied 77 S. 
Ct. 29, 362 U.S. 861, 1 L.Ed.2d 72— 
Public Service Commission of 
Pennsylvania v. Philadelphia Rap¬ 
id Transit Co., C.C.A.Pa., 82 P.2d 
481, certiorari denied Citizens Pas¬ 
senger Ry. Co. of Philadelphia v. 
Public Service Commission of Com¬ 
monwealth of Pennsylvania, 66 S. 
Ct. 938, 298 U.S. 673. 80 L.Ed. 1395. 
Actual aecompllshmeut 

In reviewing orders, decrees, and 
Judgments of trial courts, considera¬ 
tion must be given to what they ac¬ 
tually accomplish. 

U.S.—Public Service Commission of 
Pennsylvania v. Philadelphia Rap¬ 
id Transit Co., C.C.A.Pa.. 82 P.2d 
481, certiorari denied Citizens Pas¬ 
senger Ry. Co. of Philadelphia v. 
Public Service Commission of Com¬ 
monwealth of Pennsylvania, 56 S. 
Ct. 938, 298 U.S. 673. 80 L.Ed. 1395. 

Order not formally sigusd 

Pact that order following pretrial 
conference was not formally signed 
did not prevent order from having 
evidentiary value, or from being con¬ 
sidered along with all of the facts 
of the case on appeal. 

U.S.—Robertson v. Malone, C.A.Fla., 
190 F.2d 766. 
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court and it may consider the entire record than those which were before the lower court'^^ 

and any and all matters thereinJi io On the oth- and are incorporated in the record.73 

er hand, the court will not consider facts other The general rule is that questions, including 


71.6 U.S.—^Paciane v. Starner, C.A. 

Fla.. 230 F.2d 732. 

DlnnlsBed amendment to pleading* 

Where trial court improperly dis¬ 
missed party’s flr.st amendment to 
complaint as not timely, first amend¬ 
ment to complaint was properly be¬ 
fore trial court and so before court 
of appeals in considering issues pre¬ 
sented by appeal. 

U.S.—Ohio Cas. Ins. Co. v. Farmers 
Bank of Clay, Ky., C.A.Ky., 178 F. 
2d 570. 

Evidence as well as pleadings 

Where jurisdiction in trade-mark 
Infringement proceeding was claim¬ 
ed under statute giving district court 
original jurisdiction In such pro¬ 
ceeding, but complaint was deficient 
In that it failed to allege that plain¬ 
tiff had used the trade-mark in in¬ 
terstate commerce, and answer de¬ 
nied court’s jurisdiction but both 
sides went ahead and introduced evi¬ 
dence, the court of appeals would 
proceed to examine the case made by 
the evidence rather than that made 
by the pleadings alone. 

U.S.—Faclane v. Starner, C.A.Fla., 
230 F.2d 732. 

Action, as against United States 

In determining whether action 
brought against the United States 
and certain officers for injunctive re¬ 
lief was in fact one against the 
United States and hence could not be 
maintained, court of appeals would 
examine all facts and circumstances 
Involved to determine whether ac¬ 
tion was in truth one against the 
United States, and could note and 
consider that the government was 
named as a defendant and that spe- 
eifle relief against it had been pray¬ 
ed and suggested. 

U.S.—Burkley v. U. S., C.A.I11., 185 
F.2d 267. 

Evidence introdneed at the trial 

and included in the bill of exceptions 
is open for consideration. 

U.S.—United Firemen’s Ins. Co. of 
Philadelphia v. Jose Rivera Soler 
& Co., C.C.A.Puerto Rico, 81 F.2d 
386, reversed on other grounds Jose 
Rivera Soler & Co. v. United Fire¬ 
men’s Ins. Co. of Philadelphia, 57 
S.Ct. 64, 299 U.S. 46, 81 L.Ed. 30. 

Evidence in separate suits 

Where separate suits by the United 
States to abate a nuisance, one in¬ 
stituted by the United States dis¬ 
trict attorney and the other by the 
attorney general of the state, were 
tried at the same time, the testimony 
whether presented in the one suit or 
in the other, should be viewed as an 
entirety by the court of appeals in 
passing on the sufficiency ‘of the 


evidence to sustain finding of district 
court as to existence of nuisance, 
even though one of the suits was 
abated by the pendency of the prior 
suit. 

U.S.—Shore v. U. S., C.C.A.I11., 282 
F. 867. 

71.10 U.S.—Massachusetts Bonding 
& Ins. Co. V. Harrisburg Trust Co., 
C.C.A.Pa., 148 P.2d 784. 

▼alidity of ordinance 

That findings are supported by 
substantial evidence does not war¬ 
rant sustaining determination of 
trial court that ordinance is invalid, 
but reviewing court examines record 
to ascertain on the whole record 
whether it Is possible to say that the 
legislative choice is without rational 
basis. 

U.S.—^Weinberg v. Northern Pac. Ry. 

Co., C.C.A.Minn.. 160 F.2d 646. 
72. U.S.—U. S. V. Sin or, C.A.Fla., 
238 F.2d 271, certiorari denied 77 
S.Ct. 1287, 353 U.S. 986. 1 L.Ed.2d 
1144—^Kirke v. Texas Co., C.A.III., 
186 F.2d 643—Phillips Petroleum 
Co. V. Johnson, C.C.A.Tex., 156 F. 
2d 185, certiorari denied 67 S.Ct. 
87, 329 U.S. 730, 91 L.Ed. 632-— 
Dempsey v. Guaranty Trust Co. of 
New York, C.C.A.Ill., 131 F.2d 103, 
certiorari denied 63 S.Ct. 761, 318 
U.S. 769, 87 L.Ed. 1139-~Paddle- 
ford v. Fidelity & Casualty Co. of 
New York, C.C.A.Ill., 100 F.2d 606, 
certiorari denied Fidelity & Casual¬ 
ty Co. of New York v. Paddleford, 
69 S.Ct. 789, 306 U.S. 664, 83 L.Ed. 
1060—People of Porto Rico v. Liv¬ 
ingston, C.C.A.Puerto Rico, 47 F.2d 
712, certiorari denied 52 S.Ct. 23, 
284 U.S. 642, 76 L.Ed. 546. 

Oontraot not mentioned in pleadings 
An alleged contract between credi¬ 
tors of an insolvent corporation, giv¬ 
ing certain creditors a right to pref¬ 
erence, and produced by them when 
proving their claims before a master, 
but not put in issue or mentioned In 
any pleading, cannot be considered 
by the appellate court as determin¬ 
ing rights between the creditors. 

U.S.—Mesker v. Ohio River Sand Co., 
C.C.A.Ky., 285 F. 379, appeal dis¬ 
missed 44 S.Ct. 402, 264 U.S, 572, 68 
L.Ed. 856. 

Bdatters subsequent to trial or ml- 
ing 

(1) Any declaration of public pol¬ 
icy of the state in the Interim be¬ 
tween judgment of the lower court 
and appeal will be recognized by the 
court of appeals. 

U.S.—Pieldcrest Dairies v. City of 
Chicago. C.C.A.I11.. 122 F.2d 132. 

(2) A patent which was not set up 
In the answer, and was first intro¬ 
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duced as evidence in the court below 
on a motion for rehearing and to re¬ 
open the case, which motion was de¬ 
nied, cannot be considered by an ap¬ 
pellate court. 

U.S.—^Andrews v. Thum, Mass., 67 F. 
911, 16 C.C.A. 67, reheard 70 F. 66, 
16 C.C.A. 677, modified on other 
grounds 71 F, 763, 18 C.C.A. 308, 
motion denied 72 F. 290, 18 C.C.A. 
666, certiorari denied 16 S.Ct. 1198, 
163 U.S. 676, 41 L.Ed. 813. 

(3) On appeal from order grant¬ 
ing temporary injunction, reviewing 
court would not consider affidavits 
which were included in appellants’ 
appendix but which had been filed 
subsequent to entry of district court 
order. 

U.S.—^American Federation of Musi¬ 
cians v. Stein, C.A.Tenn., 213 P.2d 
679, certiorari denied 76 S.Ct, 108, 
848 U.S. 873, 99 L.Ed. 687. 

On appeal from summary Judgmeatt 
court of appeals could not consider 
any depositions or any other evi¬ 
dence not filed in district court when 
district Judge decided motion. 

U.S.—Dictograph Products Co. v. 
Sonotone Corp., C.A.N.Y., 231 P.2d 
867. 

73. U.S.—^Worley v. National Spe¬ 
cialty Co., C.A.Tenn., 243 F.2d 166, 
certiorari denied 78 S.Ct. 66, 366 

U. S. 844, 2 D.Ed.2d 63, rehearing 
denied 78 S.Ct. 152, 365 U.S. 886, 2 
L.Ed. 2d 116—Montfort v. Korte, C. 
C.A.Ind., 100 P.2d 616—Krietmeyer 

V. Hemphill, C.C.A.Pla., 19 P.2d 613, 
certiorari denied Brown v. Kriet¬ 
meyer, 48 S.Ct. 117, 276 U.S. 496, 
72 L.Ed. 392. 

Beoital iu Jndgmeat but not iu bill 

Recital in judgment cannot be con¬ 
sidered by reviewing court where it 
does not appear in bill. 

U.S.—^Moline Pressed Steel Co. v. 
Dayton Toy & Specialty Co., C.C. 
A.Ohlo, 30 F.2d 16. 

Eaots rslatiug to peadlag aotioa 

(1) Facts outside record relating 
to another pending action in same 
court may be noticed on appeal, 
when necessary to determination, and 
when presented by concession of 
counsel or satisfactory evidence. 

U.S.—St. Louis Southwestern Ry, Co. 

V. Board of Directors of Red River 
Levee Dist. No. 1, C.C.A.Ark., 32 F. 
2d 124. 

(2) On appeal from decree direct¬ 
ing certain interrogatories In bill of 
discovery to be answered, reviewing 
court will take notice of records of 
court in which action is pending, in 
aid of which bill of discovery has 
been brought, since discovery is 
merely ancillary to action. 
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questions of law, not passed on by the trial court 
cannot be raised on appeal,although the court 
of appeals may nevertheless consider such ques¬ 
tions,'^^•5 and may affirm the judgment on a ground 


or theory not considered in the lower court, as 
discussed supra § 297(7), and although the ap¬ 
pellate court has the right to notice and correct a 
plain error where that is essential to prevent a 


Xt.S.—^Keith v. Kndlcott Johnson Cor¬ 
poration, C.C.A.N.Y., 75 F.2d 249. 
Conteatioa witbout hasls la oom> 
plaiat held not before court on ap¬ 
peal. 

U.S.—Cohen v. U. S., C.C.A.Minn., 129 
P.2d 733. 

That court nUed on alternative 
motion for a new trial, as well as on 
motion for judgment notwithstand¬ 
ing the verdict, held shown by state¬ 
ment In opinion and recital in judg¬ 
ment. 

U.S,—Smails v. O'Malley, C.C.A.Neb., 
127 F.2d 410. 

Evidence informally offered 

Appellate tribunal cannot base an 
adjudication on items of evidence 
informally offered to the trial court 
and, although apparently read by 
trial court, not made part of the rec¬ 
ord. 

U.S.—^U. S. ex rel. Collins v. Ashe, 
C.A.Pa., 176 F.2d 606. 

Xnolnsion of documents by stipnla. 
tlon 

Where defendant moved to dismiss 
complaint on ground that it set forth 
no claim on which relief could be 
granted and by stipulation between 
parties certain documents were in¬ 
cluded in record for all purposes, and 
extrinsic material presented was con¬ 
sidered by district court in dismiss¬ 
ing the complaint, and on appeal both 
parties asked court of appeals to 
consider the extrinsic material, court 
could properly do so. 

D.C.—Callaway v. Hamilton Nat. 
Bank of Wash., 196 F.2d 656, 90 U. 
S.APP.D.C. 228. 

74. U.S.—Hoyt v. Clancey, C.A.S.B., 
180 P.2d 162—Fanning v. Williams, 
C.A.Cal., 173 F.2d 95—Montgomery 
Ward & Co. v. Langer, C.C.A.Mo., 
168 F.2d 182—Thomas v. Thomas, 
C.C.A.La., 165 F.2d 332—Atwood v. 
King, C.C.A.Tex., 163 F.2d 104— 
Willingham v. Panick, C.C.A.Okl., 
161 F.2d 614—Hoblik v. U. S., C.C. 
A.Ark., 151 P.2d 971—Bergin v. Ki- 
ron State Bank, C.C.A.Iowa, 146 P. 
2d 189—Rogers v. Union Pac. R. 
Co.. C.C.A.Or., 145 F.2d 119—Liken 
V. Shaffer, C.C.A.Iowa, 141 F.2d 
877, certiorari denied 66 S.Ct. 90, 
823 U.S. 766, 89 L.Ed. 606—Bowles 
V. May Hardwood Co., C.C.A.Ky., 
140 F.2d 914—Publicity Building 
Realty Corporation v. Hannegan. 
C.C.A.MO., 139 F.2d 683—Booth v. 
State Farm Mut. Automobile Ins. 
Co., C.C.A.Va., 138 P.2d 844, certio¬ 
rari denied 64 S.Ct. 637, 321 U.S. 
783, 88 L.Ed. 1076—Doyle v. Pons- 
ford, C.C.A.Minn., 136 F.2d 401— 
Patterson v. Texas Co., C.C.A.Tex., 


131 P.2d 998. certiorari denied 63 
S.Ct. 1318, 319 U.S. 761, 87 L.Ed. 
1712, rehearing denied 63 S.Ct. 1445, 
320 U.S. 214, 87 L.Ed. 1851—Lyons 
v. U. S., C.C.A.Ohio, 123 P.2d 607 
—•Helvering v. Hormel, C.C.A.8, 111 
P.2d 1, affirmed Hormel v. Helver¬ 
ing, 61 S.Ct 719, 812 U.S. 652, 86 
L.Ed. 1037—^Kleinschmit v. Farm¬ 
ers Mut. Hail Ins. Ass’n of Iowa. 
C.C.A.Neb., 101 F.2d 987—U. S. v. 
Bollman, C.C.A.Iowa, 81 P.2d 1009 
—^United Firemen's Ins. Co. of Phil¬ 
adelphia V. Jose Rivera Soler & 
Co., C.C.A.Puerto Rico, 77 F.2d 891 
—Trapp V. Metropolitan Life Ins. 
Co., C.C.A.Mo., 70 F.2d 976, reheard 
72 P.2d 374, certiorari denied Metro¬ 
politan Life Ins. Co. v. Trapp, 66 
S.Ct. 112, 293 U.S. 696, 79 L.Ed. 690 
—Monagas v. Central Eureka, C.C. 
A.Puerto Rico, 66 F.2d 318—^Ameri¬ 
can Surety Co. of New York v. 
Jackson. C.C.A.Idaho, 26 P.2d 248. 

Merritt v. American Steel-Barge 
Co., Minn., 79 F. 228. 24 C.C.A, 530. 
D.C.—Indemnity Ins. Co. of North 
America v. Smoot, 152 F.2d 667, 80 
U.S.App.D.C. 287, 163 A.L.R. 498, 
certiorari denied 66 S.Ct. 981, 328 
U.S. 835, 90 L.Ed. 1611. 

"This court is not inclined to find 
that the lower court was guilty of 
error in a ruling it never made." 
U.S.—Commercial Nat. Bank of Phil¬ 
adelphia v. Reber, C.C.A.Pa., 74 F. 
2d 301, 302. 

CoanterolainiB or set-off 

Where district court did not con¬ 
sider merits of counterclaims or any 
questions of set-off that might arise 
in connection therewith, ultimate 
rights and liabilities of parties there¬ 
under could not be determined on 
appeal. 

U.S.—Tucker v. Dr. P. Phillips Co., 
C.C.A.Fla., 148 F.2d 904. 

ETo objection, by counsel 

Court of appeals, in exercise of its 
appellate jurisdiction, will not pass 
on any question as to which di.strict 
court, without objection of counsel 
for any party, failed to make a deci¬ 
sion. 

U.S.—State Wholesale Grocers v. 
Great Atlantic & Pacific Tea Co., 
C.A.Ill., 258 P.2d 831. 

Only jurisdiction passed on 

Where district court passed on 
question of Jurisdiction only, other 
questions are not reviewable by court 
of appeals. 

U.S.—Purcell V. Summers, C.C.A.S.C., 
126 F.2d 390, certiorari denied Sum¬ 
mers V. Purcell, 63 S.Ct. 32, 317 U. 
S. 640, 87 L.Ed. 616—Curtis v. Clar¬ 
endon County, C.C.A.S.C., 31 F.2d 
877. 


Decision reserved 

An issue on which the lower court 
reserved decision is not before the 
court of appeals. 

U.S.—In re New York, S. & W. R. Co., 
C.C.A.N.J., 109 F.2d 988, certiorari 
denied New York Trust Co. v. New 
York, S. & W. R. Co., (10 S.Ct. 1075, 
310 U.S. 633, 84 L.Ed. 1402 and 
Woodruff v. Now York, S. & W. R. 
Co., 60 S.Ct. 1075, 310 U.S. 633, 84 
L.Ed. 1403. 

Grounds of demurrer 

The reviewing court will not pass 
on grounds of a demurrer which have 
not been passed on by the lower 
court. 

U.S.—Seward v. South Florida Secu¬ 
rities. C.C.A.FJa., 96 P.2d 964. 

4 C.J. p 688 note 65. 

Statutes not considered below 

In determining whether receiver of 
national bank could recover on ac¬ 
commodation note executed to bank 
by defendant at instance of presi¬ 
dent of bank to enable president to 
obtain funds without appearing to be 
a borrower from bank, court of ap¬ 
peals must consider statutes mak¬ 
ing it an offense to aid bank officer 
in misapplication of money and de¬ 
fining a "principal," although statutes 
had not been presented to district 
court for consideration. 

U.S.—Federal Deposit Ins. Corpora¬ 
tion V. Vest, C.GA.Ky., 122 F.2d 765, 
certiorari denied 62 S.Ct, 414, 314 

U. S. 696, 86 L.Ed. 667. 

Matter not fully argued 

Where court of appeals reversed 
judgment of dismissal of employee’s 
action for reinstatement to his em¬ 
ployment and full facts did not ap¬ 
pear and the matter had not been ful¬ 
ly argued, whether restoration of 
plaintiff to his job with seniority and 
resulting discharge of another could 
be decreed as a sort of a specific per¬ 
formance without hearing such other, 
would not be decided. 

U.S.—Clay V. Callaway, C.A.Ga., 178 
F.2d 758. 

74.5 U.S.—Ocean Acc. & Guarantee 
Corp. V. Aconomy Erectors, Inc., 
C.A.I11., 224 F.2d 242. 

Questions appearing in record 

Pact that questions, which appeared 
from a reading of the record before 
the court of appeals on appeal, were 
not raised by counsel, and fact that 
questions were not raised in, or 
passed on, by federal district court, 
would not prevent court of appeals 
from passing on such questions. 

U.S.—Ocean Acc. & Guarantee Corp. 

V. Aconomy Erectors, Inc., supra. 


1118 



36 C.J.S. 

miscarriage of justice,particularly in a case in 
which the public interest is involved.’^®-^ In fact, it 
has been held that in testing whether a trial court 
has correctly determined a question of law by 
which it has disposed of a controversy, an appellate 
court would not be performing its function and 
responsibility if it refused to scrutinize any legal 
material, decisional or statutory, except such as 
the trial court may have had before it at the 

timejS.io 

Matters which could not properly be considered 
by the trial court will not be considered by the 
court of appeals.The reviewing court will, 
however, consider matters not offered or intro¬ 
duced in evidence in the lower court where the 
lower court was bound to take judicial notice of 
such matters.'<5-20 Where the circumstances war¬ 
rant it the court of appeals may decide an issue 
by considering the facts as presented by the find¬ 
ings of the district court.''5-25 

Matters relating to pleadings. Unproved aver¬ 
ments in a pleading should be considered surplusage 
and disregarded on appeal.'^® The allegations of 
fact contained in a pleading which a party allowed 
to be taken as confessed must be taken at their 
face value on appeal.77 Qn appeal from a judg¬ 
ment entered on demurrer in an action based on 
false certification of notes, the court must look 
to the notes rather than the pleading where the 
terms and conditions of the notes are misstated 
in the declaration.'^'^-S Where a judgment or or¬ 
der is based solely on the pleadings, such as an 
order dismissing the complaint, the court of appeals 
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will consider only the facts contained in such 
pleadings, and will not speculate on the evidence 
that might be introduced at the trial.’^'^*^® 

In accordance with the provisions of Rule 8 (d) 
of the Federal Rules of Civil Procedure to the 
effect that averments in a pleading to which no 
responsive pleading is required or permitted are 
taken and considered as denied or avoided, the 
court of appeals may consider, in like manner and 
with like effect as if they had been pleaded, any 
matters which appropriately support a denial or 
plea in avoidance of the defenses raised in an 
answer.5 Where a matter which was not plead¬ 
ed was nevertheless investigated at the trial without 
objection, the pleading may be considered on the 
appeal, as amended to meet such proof.’^'^-^® 

Record on former appeal or prior trial. The 
record on a former appeal involving the same par¬ 
ties may be considered on appeal.'^8 Likewise, 
the reviewing court may consider prior trials of 
the same case by the same judge.'^8.5 

Opinion in subsequent case. While the opinion 
of the trial judge in a later case involving the 
same question as was involved in an earlier case, 
and in which he recites his course of action in the 
earlier case, cannot be considered by the court of 
appeals as part of the record in the first case, it 
may be considered by the court of appeals as a 
statement of the court’s understanding of the law 

on the point involved.’^^.io 

Questions relating to instructions. The general 
rule as to matter which may be considered on ap¬ 
peal has been applied to the consideration of ques- 


75. U.S.—Trapp v. Metropolitan Life 
Ins. Co., C.C.A.MO., 70 F.2d 976, re¬ 
heard 72 F.2d 374, certiorari denied 
Metropolitan Life Ins. Co. v. Trapp, 
65 S.Ct. 112, 293 U.S. 696, 79 L.Ed, 
690. 

75.5 U.S.—^Fleming v. Goodwin, C.C. 
A.Mo., 165 F.2d 334, certiorari de¬ 
nied, Goodwin v. U. S., 68 S.Ct. 
1338, 334 U.S. 828, 92 L.Ed. 1755. 

75.10 U.S.—Petsel v. Chicago, B. & 
Q. R. Co., C.A.Iowa, 202 F.2d 817. 

75.15 U.S.—Creedon v. Babcock, C.C. 

A.Md., 163 F.2d 480. 

PQ. —Cooper V. O'Connor, 107 F.2d 
207, 71 App.D.C. 6, certiorari de¬ 
nied 60 S.Ct. 263, 308 U.S. 616, 84 L. 
Ed. 514. 

75.20 D.C.—^Fletcher v. .Tones, 105 
F.2d 58, 70 App.D.C. 179, certiorari 
denied 60 S.Ct. 116, 308 U.S. 665, 84 
L.Ed. 467. 

75.25 BefMal to •xerclse discretion 

Where district court refused to 
exercise Its discretion in determining 


whether injunction restraining viola¬ 
tions of Fair Labor Standard.s Act 
should be granted, it was proper for 
court of appeals to decide such issue 
on facts as presented by district 
court’s findings. 

U.S.—^Walling v. Mid-Continent Pipe 
Line Co., C.C.A.Okl., 143 F.2d 308. 

76. U.S.—Stewart v. Meadows, C.C. 
A.Mo., 282 F. 861. 

77. U.S.—Qulnlivan v. Dail-Over- 
land Co., C.C.A.Ohio, 274 P. 66. 

77.5 D.C.—French v. District Title 
Ins. Co., 75 F.2d 650, 64 App.D.C. 
131. 

77.10 U.S.—^Noel v. Linca Aeropostal 
Venezolana, C.A.N.Y., 247 F.2d 677, 
certiorari denied 78 S.Ct. 334, 355 

U. S. 907, 2 L.Ed.2d 262—Dutton 

V. Cities Service Defense Corp., C. 
A.Ark., 197 F.2d 458—Kaku Naga¬ 
no V. McGrath, C.A.Ill., 187 F.2d 
759, affirmed 72 S.Ct. 363, 342 U.S. 
916, 96 L.Ed. 685. 
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77.15 U.S.—Traylor v. Black, Sivalls 
& Bryson, C.A.Mo., 189 F.2d 213. 

77.20 Defense of waiver 

U.S.—Pennsylvania Casualty Co. ▼. 
Miller, C.C.A.Ill., 146 F.2d 292. 

78. U.S.—^Franz v. Buder, C.C.A.Mo., 
34 F.2d 363. 

78.5 Direotion of verdict 

In determining whether trial court 
erred in denying defendant’s motion 
for directed verdict, reviewing court 
would consider that same Judge had 
previously decided in same case that 
evidence was sufficient for Jury, and 
that jury had twice decided for plain¬ 
tiff, and would deny defendant’s con¬ 
tention unless there were undisputed 
facts which so completely negatived 
plaintiff’s contention as to make it 
incredible. 

U.S.—Cole V. U. S„ C.C.A.Ind,. 127 F. 
2d 470. 

78.10 D.C.—^Kass v. Baskin, 164 F. 
2d 513, 82 U.S.APP.D.C. 885. 
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tions relating to instructions.^ Thus, in de¬ 
termining whether there was error in granting or 
refusing instructions, the instructions offered 
should be considered together with the oral 
charge;'^® and the fact that different verdicts were 
rendered by other juries on the same issues is not 
persuasive of error in the instructions given.®® 
Where a charge is attacked as not supported by 
evidence, the record must be considered as it was 
at the time of the charge, without regard to evi¬ 
dence which had been received and later stricken 
out.®l Where the trial judge offered to give a 
party’s requested charges should his counsel so 
desire, the court of appeals must treat the case 
as if those charges had been given. 

Admission or exclusion of evidence. Where evi¬ 
dence appears of record, the court of appeals is 
entitled to consider it, if legitimate, even if the dis¬ 
trict court had actually excluded it for the purpose 
for which it was offered.®!*^® According to some 
authorities, evidence erroneously admitted at the 
trial will not be considered on appeal but hearsay 
testimony not objected to has been held to be prop¬ 
erly before the reviewing court,®® and it has been 
held incumbent on the court to consider evidence 
informally taken, without exception or assigpiment 


86 C« J« S« 

of error, and incorporated in the record.®^ Evidence 
improperly excluded in an equity suit, but brought 
up in the record, may be considered on appeal.®5 

In determining the competency of evidence ad¬ 
mitted, the court of appeals must consider the state 
of the case when the evidence was admitted. ®5.5 In 
determining the propriety of rejecting an offer of 
proof, the entire offer, and not isolated portions, 
should be considered.®® 

Exhibits must be examined by the appellate court, 
and their effect determined, where the right to the 
relief sought depends on them;®^ but an exhibit im¬ 
properly admitted in evidence over objection must 
be disregarded on appeal.®® 

Importance of case as precedent. The court of 
appeals must decide the case before it only on its 
own facts, even though the case may be a test case, 
and more important as a precedent applicable to 
many other transactions which may vary in some 
nonessential details.®®-® 

§ 297(13). Interlocutory, Collateral, and Sup¬ 
plementary Proceedings and 
Questions 

An appeal In one of two separate and Independent 


78.15 SupplemeutarF ehaiffe 

Where appellant had objected to 
supplementary charge on ground that 
all evidence was In and any charge 
designed to coerce a settlement would 
not be in interests of justice In a 
civil case, court of appeals would 
consider contention that any supple¬ 
mentary charge would amount, in 
effect, to coercion and would deprive 
appellant of its right to independent 
consideration by twelve jurors of 
disputed facts. 

D.C.—Capital Transit Co. v. Howard, 
196 F.2d 593, 90 U.S.App.D.C. 359. 

79. U.S.—City of W’heeling v. John 
F. Casey Co., C.C.A.W.Va., 74 F.3d 
794, certiorari denied 66 S.Ct. 106, 
296 U.S. 693. 80 L.Ed. 420. 

80. U.S.—Fidelity & Deposit Co. of 
Maryland v. Lehigh Valley R. Co., 
C.C.A.N.J., 275 F. 922. 

81. U.S.—Mineral Development Co. 
V. Kentucky Coal Lands Co., Ky., 
259 F. 118, 170 C.C.A. 186, certio¬ 
rari denied 39 S.Ct. 492, 250 U.S. 
641, 63 L.Ed. 1185. 

81.5 U.S.—Alaska Pac. Salmon Co. 
V. Reynolds Metals Co., C.C.A.N.Y., 
163 F.2d 643. 

81.10 U.S.—F. H. McGraw & Co. V. 
Milcor Steel Co., C.A.Conn., 149 F. 
2d 301, certiorari denied F. H. Mc¬ 
Graw & Co. V. John T. D. Blackburn, 
Inc., C6 S.Ct. 92. 326 U.S. 763, 90 L. 
Ed. 452, and Aetna Cas. & Sur. Co. 


V. Milcor Steel Co., 66 S.Ct. 92, 326 
U.S. 753, 90 L.Ed. 462. 

82. U.S.—National - Ben Franklin 
Fire Ins. Co. v. Stuckey, C.C.A.Ga., 
86 F.2d 176—U. S. v. Blumenthal. 
C.C.A.Okl., 77 F.2d 219-~U. S. v. 
Steadman, aC.A.Utah, 73 F.2d 706 
—Miller v. U. S., C.C.A.Ga., 71 F. 
2d 361. 

Effect of admissioa. or ezolnsion as 
unoertain 

In action by United States against 
lessees of public mineral lands to 
determine royalties due from lessees 
because market obtaining at place 
of production was artificial market, 
where appellate court was unable to 
determine from record whether, with¬ 
out evidence of particular witness, 
trial court would have made finding 
that discriminatory market existed, 
appellate court would have to deter¬ 
mine whether such witness’ evidence 
was properly before trial court. 
U.S.—Continental Oil Co. v. U. S., C. 

A.Cal., 184 F.2d 802. 

Exhibit 

U.S.—U. S. ▼. Grablna, C.C.A.N.Y., 
119 F.2d 863. 

naOlngs basad on ihoompotoat toitl- 
monj 

Appellate court Is not bound by 
findings of fact of referee or lower 
court where record indicates consid¬ 
eration of incompetent testimony. 
U.S.—Doyle Dry Goods Co. v, Lewis, 
C.C.A.Okl., 6 F.2d 918. 
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83. U.S.—Clark v. McNeill, C.C.A. 
Ky., 25 F.2d 247. 

84. U.S.—Texas Co. v. Borne Scrym- 
ser Co., C.C.A.S.C., 68 F.2d 104. 

85. U.S.—First Nat. Bank of Atlan¬ 
ta V. Southern Cotton Oil Co., C.C. 
A.Ga., 78 F.2d 339. 

Offer of proof as testimony 

Court on appeal in equity case may 
treat offer of proof of excluded testi¬ 
mony as testimony where exclusion 
thereof is relied on as error. 

U.S.—Buchhalter v. Rude, C.C.A.Colo., 
64 P,2d 834, modified on other 
grounds Rude v. Buchhalter, 62 S. 
Ct. 606, 286 U.S. 461, 76 L.Ed. 1221. 
Opposition to application for injunc¬ 
tion 

Affidavits and admissions offered 
in opposition to an application for 
injunction may be considered on ap¬ 
peal, although disregarded by the 
trial court. 

U.S.—Shubert v. Woodward, Mo., 167 
F. 47, 92 C.C.A, 609. 

853 U.S.—Shapiro v. Rubens, C.C.A. 
Ind., 166 F.2d 659. 

86. U.S.—Chambers v. Farnham, Ill., 
236 P. 886, 160 C.C.A. 148. 

87. U.S.—^Nashua Mfg. Co. v. Berenz- 
weig, C.C.A.111., 89 F.2d 896. 

88. U.S.—U. S. V. Grablna, C.C.A.K. 
Y., 119 F.2d 863. 

883 U.S.—Daniel v. First Nat. Bank 
of Birmingham, C.A.Ala., 228 F.2d 
808. 
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actions does not require the appellate court to review an 
order entered In the other action. 

Where there are two separate and independent 
actions, and an appeal is prosecuted from a judg¬ 
ment or order entered in one, the court of appeals 
will not review an order or judgment entered in 
the other action.®® Similarly, where judgment has 
been entered for plaintiff on the claim asserted 
by plaintiff, and judgment has been entered for 
defendant on the counterclaim asserted by defend¬ 
ant, and only one appeal is prosecuted, and that is 
by plaintiff from the judgment on the counterclaim, 
the judgment in plaintiff’s favor is not before the 
reviewing court.®®-® 

§ 297(14). - On Appeal from Final Judg¬ 

ment 

a. Previous orders or judgments review- 

able 

b. Subsequent orders or judgments re- 

viewable 

a. Previous Orders or Judgments Reviewable 

On appeal from a final Judgment, any prior inter¬ 
locutory order or Judgment that has been entered In 
the proceeding is generally revlewable. 

The statute, 28 U.S.CA. § 1291, providing that 
the courts of appeals shall have jurisdiction of ap¬ 
peals from final decisions of the district courts is 


based on the logic that there should not be piece¬ 
meal appeals, as stated supra § 290(3), and that on 
appeal from a final judgment, the earlier rulings, 
although not appealable in themselves, may be re¬ 
viewed.®®-®® Thus it is the general rule that the 
court of appeals, on appeal from a final judgment, 
may consider and review a prior interlocutory order 
or decision which involves the merits or necessarily 
affects the judgment,®® provided the order, decision, 
or ruling is properly presented for review.®^ Such 
review may be had not only where the interlocutory 
order, decision, or ruling was not itself appealable,®* 
but also where a separate appeal from the inter¬ 
locutory order or decision might have been, but was 
not, taken.®® Intermediate orders on matters wholly 
unrelated to the final judgment from which the 
appeal is taken, however, will not be considered or 
reviewed.®^ 

On appeal from a final order or decree in a pro¬ 
ceeding for equitable relief, every preceding inter¬ 
locutory order or decree connected with the final 
decree and affecting the merits of the controversy is 
subject to review in the appellate court;®® and 
this is so not only where the interlocutory order 
or decree was not itself appealable,®® but also where 
a separate appeal from it might have been, but 
was not, taken.®7 


89. U.S.—Roles v. Earle, C.A.Or., 196 
J'MM 346, certiorari denied 73 S.Ct. 

II. 341 U.S. 819, 97 L.Ed. 637— 
Ti'loming v. Munsing-wear, Inc., C.C. 
A.Minn., 162 F.2d 125—1;. S. V. 
Winkle Terra Cotta, C.C.A.Mo., 110 
F.2d 919. 

89.5 U.S.—De Fonce Const. Co. v. 
City of Miami, C.A.Fla., 266 F.2d 
420. 

89.50 TJ.S.—Mesabl Iron Co. v. Re¬ 
serve Min. Co., C.A.Minn., 270 F.2d 
6C7—Slebrand v. Gossnell, C.A. 
Ariz., 234 F.2d 81—Ford Motor 
Co. V. Busom Motor Sales, C.A.6, 
185 F.2d 531. 

90. U.S.—MacNeil Bros. Co. v. Co¬ 
hen, C.A.Mass., 264 P.2d 190—Uav- 
enport v. Procter & Gamble Mfg. 
Co.. C.A.N.r., 241 F.2d 611, 63 A. 
L.R.2d 1350—Atchison. T. & S. P. 
Ry. Co. V. Jackson, C.A.Kan., 235 
P.2d 390—Palmer v. Fisher, C.A. 

III, , 228 F.2d 603, certiorari denied 

76 S.Ct. 1030, 351 U.S. 965, 100 L. 
Ed. 1485—Pierce Consulting: Engi¬ 
neering Co, V. City of Burlington, 
Vt., C.A.Vt., 221 F.2d 607—Portman 
V. American Home Products Corp., 
C.A.N.Y., 201 P.2d 847—Mines & 
Metals Corp. v. Securities and Ex¬ 
change Commission, C.A.Cal., 200 
F.2d 317, certiorari denied 73 S.Ct. 
832, 345 U.S. 941, 97 1367— 
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Potts V. Village of Haverstraw, C. 
C.A.N.Y., 93 F.2d 606—Schaifran v. 
Mt. Veriion-Woodberry Mills, C.C.A. 
N.J., 70 F.2d 963, 94 A.L.R. 643— 
Satterlee v. Harris, C.C.A.Okl., 60 
P.2d 490—Hodges v. Kimball, Va., 
91 P. 846, 34 C.C.A. 103. 

Appeal from appealable order or final 
judgment 

On appeal from appealable order 
or final judgment, all interlocutory 
orders affecting parties' rights with 
respect to matters in question be¬ 
tween them are reviewable. 

U.S.—Skirvln v. Mesta, C.C.A.Okl.. 
141 F.2d 668. 

91. U.S.—^Walker v. Warehouse 
Transp. Co., C.A.N.H., 236 F.2d 126 
—Hawke v. Servicised Products 
Corporation, C.C.A.Ohio, 95 F.2d 
710, certiorari denied 59 S.Ct. 592, 
806 U.S. 660. 83 L.Ed. 1049. 

92. U.S.—Atchison, T. & S. P. Ry. 
Co. V. Jackson, C.A.Kan., 235 F.2d 
390—Schaffran v. Mt. Vernon-Wood- 
berry Mills, C.C.A.N.J., 70 P.2d 963, 
94 A.L.R. 643. 

93. U.S.—A, & R. Realty Co. v. 
Northwestern Mut. Life Ins. Co., 
C.C.A.MO., 95 F.2d 703. 

Alesna v. Rice, D.C.Hawall, 74 
P.Supp. 865, affirmed, C.A.. 172 P. 
2d 176, certiorari denied 70 S.Ct. 
63, 838 U.S. 814, 94 L.Ed. 492. 
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Lawyers Trust Co. v, W. G. Ma¬ 
guire & Co., D.C.Del., 2 P.R.D. 310. 

24. Appeal from Judgment of dl»> 
missal 

On appeal from order dismissing 
action without prejudice for failure 
of plaintiff to comply with a certain 
order, intermediate orders on mat¬ 
ters wholly unrelated to order from 
which appeal was taken were not 
reviewable, since scope of review is 
limited by nature of decision from 
which appeal is taken. 

U.S.—Hawke v. Servicised Products 
Corporation, C.C.A.Ohio, 96 P.2d 
710, certiorari denied 59 S.Ct. 692. 
306 U.S. 660, 83 L.Ed. 1049. 

95. U.S.—^Western Union Telegraph 
Co. V. U. S. & Mexican Trust Co., 
Kan., 221 P. 646, 137 C.C.A. 113. 

4 C.J. p 683 note 12. 

96. U.S.—Cohan v. Richmond, C.C.A. 
N.Y., 86 P.2d 680—King v. Hia¬ 
watha Silk Mills, C.C.A.N.Y.. 296 F. 
907. 

97. U.S.—^Victor Talking Mach. Co. 
V. George, C.C.A.N.J., 106 P.2d 697. 
certiorari denied George v. Victor 
Talking Mach. Co., 60 S.Ct. 176, 808 
U.S. 611, 84 L.Ed. 511. rehearing 
denied 60 S.Ct. 294, 308 U.S. 688, 
84 L.Ed. 630, and 60 S.Ct. 466, 809 
U.S. 693, 84 L.Ed. 1084—A. 8b R. 
Realty Co. v. Northwenterii Mut 
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On a writ of error from the final judgment of the 
municipal court of the District of Columbia, the 
court of appeals considered a prior interlocutory 
order which could not have been reviewed on a 
direct writ of error therefrom, such as an order 
vacating a judgment or order of dismissal and rein¬ 
stating the case on the docket.®'^-^ 

Particular matters, A variety of matters may be 
reviewed on appeal from the final judgment.® 
There may be a review of an order appointing, or 
refusing to appoint, receivers;®® an order making 
allowances to receivers and their attonieys;®® an 
order quashing service of process ;®® s or an order 
or ruling on a demurrer.^ 

There is considerable conflict in the language of 
the opinions as to whether an order granting or 
denying a new trial may be reviewed on appeal from 
the final judgment in the case. Since, as discussed 
infra § 297(59), a motion for a new trial is ad¬ 
dressed to the sound discretion of the lower court 
and its ruling thereon ordinarily will not be re¬ 
viewed or reversed by the court of appeals, at least 
in the absence of a clear abuse of discretion, it has 
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been said that on appeal from a judgment the action 
of the lower court in granting or denying a motion 
for a new trial for error of fact is not reviewable.^-^ 
However, since there may be a review to determine 
whether there has been an abuse of discretion, as 
discussed infra § 297(55), and because the grant 
or denial of a new trial is not always a discretionary 
matter for the lower court, as stated in New Trial § 
201, and Federal Civil Procedure § 1099, it is fre¬ 
quently stated that on appeal from a final judgment 
an order granting or denying a new trial may be 
reviewed.® 

On appeal from a final judgment there may be a 
review of a prior order denying a jury trial 
an order of the district judge refusing to disqualify 
himself although the required certificate of bias or 
prejudice has been filed an order or judgment 
directing an accountingan order refusing to 
grant a temporary injunction and orders or rulings 
made in the trial of pleas in abatement.'* 

Normally, discovery orders arc rcviewable only 
on .appeal from a final judgment,^*^ but w^here a 
party has been adjudged in contempt for refusal 


Life Ins. Co., C.C.A.Mo., 95 F.2cl 
703. 

Alesiia V. Rice, D.C.Hawall, 74 F. 
Supp. 866, affirmed, C.A., 172 F.2d 
176, certiorari denied 70 S.Ct. 63, 
338 U.S. 814, 94 L.Ed. 492. 

97.5 D.C.—Serkowlch v. Wardell, 102 
F.2d 253, 69 App.D.C. 389. 

97.10 Appearaaos as ooaasel In case 
Action of federal district court in 
Kansas in permitting an out of state 
firm to appear as counsel and partici¬ 
pate in the trial of the case consti¬ 
tuted Judicial action in the nature of 
an interlocutory order from which an 
appeal could not be taken, and there¬ 
fore the action was open to review 
on appeal from the final Judgment. 
U.S.—Atchison T. & S, F. Ry. Co. v. 
Jackson, C.A.Kan., 235 F.2d 390. 

98. U.S.—^A. & R. Realty Co. v. 
Northwestern Mut. Life Ins. Co., 
C.C.A.Mo., 95 F.2d 703—Texas Co. 
V. Central Fuel Oil Co., Okl., 194 P. 
1, 114 C.C.A. 21. 

99. U.S.—King ▼. Hiawatha Silk 
Mills, C.C.A.N.Y., 296 F. 907. 

99.6 D.C.—Youpe v. Moses, 213 F.2d 
613, 94 U.S.APP.D.C. 21. 

1. Prior to adoption of &nle 7 o of 
Federal Boles of Civil Procedure 
U.S.—Snowden v. Ft. Lyon Canal Co., 
Colo., 238 F. 496, 151 C.C.A. 431— 
United Copper Securities Co. v. 
Amalgamated Copper Co., N.Y., 232 
F. 674, 146 C.C.A. 632. 

4 C.J. p 683 note 12 [c]. 

IS U.S.—Palrmount Glass Works v. 
Cub Fork Coal Co., Ind., 63 fi.Ct. 
262, 287 U.S. 474. 77 L.Ed. 439. 


Howell V. Terminal R. A.ss’n of 
St. Louis, C.C.A.MO., 155 F.2d 807. 
8. U.S.—Altrichter v. Shell Oil Co., 
C.A.Minn., 263 P.2d 377—Sears v. 
Pauly, C.A.Mass., 261 P.2d 304— 
Texas & N. O. R. Co. v. Underhill, 
C.A.Tex., 234 F.2d 620—^Pierce Con¬ 
sulting Engineering Co. v. City of 
Burlington, Vt., C.A.Vt., 221 P.2d 
607—Caloric Stove Corp. v. Chemi¬ 
cal Bank & Trust Co., C.A.N.y., 205 
F.2d 492—Kanatser v. Chrysler 
Corp., C.A.Okl., 199 F.2d 610, cer¬ 
tiorari denied, Chrysler Corp. v. 
Kanatser, 73 S.Ct. 388, 344 U.S. 921. 
97 L.Ed. 710—Kanatser v. Chrysler 
Corp., C.A.Okl., 196 F.2d 104—Bu- 
der V. Plske, C.A.Mo., 174 F.2d 260, 
rehearing denied, C.A., 177 P.2d 907 
—^U. S. V. Hayes, C.A.Or., 172 P. 
2d 677—Bass v. Baltimore & O. 
Terminal R. Co., C.C.A.III., 142 F. 
2d 779, certiorari denied 66 S.Ct. 
136, 823 U.S. 776. 89 L.Ed. 619— 
Youdan v. Majestic Hotel Manage¬ 
ment Corp., C.C.A.I11., 125 F.2d 15 
—^Marshall’s U. S. Auto Supply v. 
Cashman, C.C.A.Kan., ill F.2d 140, 
certiorari denied Cashman v. Mar¬ 
shall's U. S. Auto Supply, 61 S.Ct. 
26, 311 U.S. 667, 85 L.Ed. 428— 
Southern Pac. Co. v. Klinge, C.C.A. 
Utah, 65 P.2d 85, certiorari denied 
Klinge V. Southern Pac. Co., 54 S. 
Ct. 72, 290 U.S. 667, 78 L.Ed. 669. 

Altrichter v. Shell Oil Co., D.C. 
Minn., 161 F.Supp. 46. 

On appeal from judgment rendered 
on second trial 

On appeal from final Judgment for 
plaintifC entered after second trial of 
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case, the court of appeals was au¬ 
thorized to review interlocutory order 
setting aside verdict for defendant 
rendered at first trial of case, and re¬ 
verse the Judgment for plaintiff and 
order the verdict for defendant rein¬ 
stated. 

U.S.—Pettingill v. Fuller, C.C.A.Vt., 
107 F.2d 933, certiorari denied 60 
S.Ct. 609, 309 U.S. 669, 84 L.Kd. 
1016. 

2.5 U.S.—Black v. Boyd, C.A.6, 248 
F.2d 166. 

2.10 U.S.—Collier v. Picard, C.A. 
Mich.. 237 F.2d 234. 

Freed v. Inland Empire Ins. Co., 
D.C.Utah, 174 F.Supp. 468. 

2.15 No other affirmative relief 
awarded 

Decree ordering accounting and 
awarding no other affirmative relief 
which could be realized and enjoyed 
prior to taking accounting is not final 
and appealable, and is subject to re¬ 
view on appeal from Judgment em¬ 
bodying result of accounting. 

U.S.—Jones v. Schellenberger, C.A. 
Ill., 225 F.2d 784, certiorari denied 
76 S.Ct. 476, 350 U.S. 989, 100 L.Ed. 
855. 

3. U.S.—Texas Co. v. Central Fuel 
Oil Co., Okl., 194 P. 1, 114 C.C.A. 
21 . 

4. U.S.—Merchants Ins. Co. v. Lil- 
geomont, Inc., C.C.A.Ga., 84 F.2d 
685. 

4.6 U.S.—Fisher v. Delehant, C.A.8, 
250 F.2d 265. 

Minn.—Brown v. Saint Paul City Ry. 
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to answer interrogatories, an appellate review of | appeal has been filed, and orders arc made relating 


the final judgment of contempt involves the power 
to review the civil elements as well as the criminal, 
and to grant relief affecting both.^-^® 

Effect of separate appeal taken from interlocu¬ 
tory order. The appellate court cannot be required 
to review the same order twice on the same 
grounds.^ From this it follows that, if, on an ap¬ 
peal from an interlocutory order, the appellate court 
is required to pass on the merits of the case, a second 
api>cal from the final decree, which challenges the 
same interlocutory order, can involve only matters 
affecting such order which have arisen subsequent 
to the entry thereof.® On the other hand, if the 
appellate court was not required to and did not 
pass on the merits of the controversy in deciding 
the appeal from the interlocutory order, a subse¬ 
quent appeal from the final decree may properly 
challenge the validity of the interlocutory order and 
invoke a decision on the merits.*^ 

b. Subsequent Orders or Judgments Reviewable 

An order made after the entry of a final Judgment 
generally will not be reviewed on an appeal from the 
final judgment; but If judgment is entered and a timely 
motion is made for a new trial, an order denying the 
new trial may be reviewed on an appeal from the judg¬ 
ment. 

As a general rule, an order made after the entry 
of a final judgment will not be reviewed on an ap¬ 
peal from the judgment.® The principle has been 
applied to an order subsequently made denying a 
motion for a new trial,® a motion to reinstate the 
cause,^® or an application to set aside^^ or modify^® 
the judgment or decree appealed from. 

Where judgment has been entered and notice of 


to the proceedings on appeal, as an order denying 
a motion to appeal in forma pauperis,^®-® or an 
order requiring the filing of a full transcript of the 
evidence for transmission to the appellate court, 
such orders may not be reviewed on the appeal if 
separate appeals are not taken from such orders. 

Where judgment has been entered in a suit, and 
subsequently another judgment is entered, the cir¬ 
cumstances under which the second judgment is en¬ 
tered may be such that it will be reviewed on an 
appeal prosecuted from the original judgment.l2.i5 

Revietv of order denying motion for new trial. 
When a judgment has been entered in an action and 
thereafter a motion is made for a new trial and the 
motion is denied, the circumstances may be such 
that on an appeal from the judgment the order deny¬ 
ing the new trial will not be reviewed,i2.20 as where 
the review sought is directed only to the judg- 
ment.12-2® However, when a motion for a new trial 
is timely served under Rule 59 (b) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A. it tolls the 
running of the time for appeal from the judgment, 
and if the motion is denied, an appeal may be taken 
from the judgment, and on the appeal from the judg¬ 
ment any reviewable questions involved in the denial 
of the new trial may be considered as well as ques¬ 
tions settled by the judgment.i2.30 

§ 297(15). — On Appeal from Interlocu¬ 
tory Order 

On an appeal from an interlocutory order a prior 
interlocutory order generally will not be reviewed unlesa 
the prior order was an adjudication as to Jurisdiction or 
as to the adequacy of the complaint. 


Co., 62 N.W.2d 688, 241 Minn. 15, 44 
A.L.,R.2d 535. 

4.10 U.S.—Hickman v. Taylor, C.C. 
A.Pa.. 153 F.2d 212, affirmed 67 S. 
Ct. 385, 329 U.S. 495, 91 L.Ed. 451. 

5. U.S.—A. «fe R. Realty Co. v. North¬ 
western Mut. Life Ins. Co., C.C.A. 
Mo., 95 F.2d 703. 

6. U.S.—A. & R. Realty Co. v. North¬ 
western Mut, Life Ins. Co., supra. 

7. U.S.—A. & R. Realty Co. v. North¬ 
western Mut. Life Ins. Co., supra. 

Be-detexmlnatioiL of JarUdlctlonal is- 

sue 

Where district court, prior to is¬ 
suing preliminary Injunction, deter¬ 
mined it had Jurisdiction, and pre¬ 
liminary Injunction was then issued 
and court of appeals affirmed that de¬ 
cision. and subsequently permanent 
injunction was issued, on appeal from 
such judgment court of appeals could 
again consider question of jurisdic¬ 
tion. 


U.S.—Seagram-Dlstillers Corp. v. New 
Cut Rate Liquors, Inc., C.A.Ill., 245 
F.2d 463, certiorari denied 78 S.Ct. 
61, 356 U.S. 837, 2 L.Ed.2d 48. 

8. U.S.—U. S. V. Otley, C.C.A.Or., 
116 F.2d 958—U. S. v. Asher, C.C. 
A.Cal., Ill P.2d 59—U. S. v. Winkle 
Terra Cotta, C.C.A.Mo., 110 F.2d 
919. 

Nowell V. International Trust 
Co., Alaska, 169 F. 497, 94 C.C.A. 
689—Wiegand v. Copeland, C.C.Cal., 
14 F. 118, 7 Sawy. 442. 

9. See infra this section. 

10. U.S.—Ford V, Ford, C.C.A.Tex., 
100 F.2d 227—^Krause v. Mississip¬ 
pi Coal Corporation, C.C.A.IU., 93 
F.2d 616. 

11. U.S.—Nowell V. International 
Trust Co., Alaska, 169 F. 497, 94 
C.C.A. 689. 

13. U.S.—Ford Motor Co. v. Farring¬ 
ton, Or., 245 P. 850, 158 C.C.A. 190. 
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12.S U.S.—Delman v. Federal Prod¬ 
ucts Corp., C.A.R.I., 261 F.2d 123. 
12.10 U.S.—Delman v. Federal Prod¬ 
ucts Corp., supra. 

12.15 Judgment re-tasEing costa 
On appeal from judgment that 
plaintiff take nothing by his com¬ 
plaint and that defendant recover 
its costs, judgment of district court 
relaxing costs pursuant to prior judg¬ 
ment could be passed on by court of 
appeals. 

U.S.—Swalley v. Addressograph-Mul- 
tlgraph Corp., C.C.A.I11., 168 P.2d 
585, certiorari denied 69 S.Ct. 481, 
336 U.S. 911, 93 L.Ed. 444. 

12.20 U.S.—Edwards v. Cralj, C.C»A. 
Ind., 138 P.2d 608. 

12.25 U.S.—Ford Motor Co. V. Far¬ 
rington. Or., 245 F. 850. 168 G^aA. 
190. 

12.30 U.S.—^John E. Smith's ^ns Co, 
V. Lattlmer Foundry A Mach, Co., 
C.A.Pa., 239 F.2d 816. 
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On an appeal from an interlocutory order another 
and different order ordinarily is not reviewable,^^ 
and this is particularly true where such other order 
or decree is merged in the one from which the appeal 
is taken.^^ However, on such an appeal there may 
be a review of a prior order which has been adjudi¬ 
cated as to the jurisdiction of the court^^ B or as 
to the adequacy of the complaint.i**i® Thus on ap¬ 
peal from an interlocutory order, an order of a 
district judge refusing to disqualify himself, under 
the provisions of 28 U.S.C.A. § 144, may be rc- 
viewed.^^*^® 

Under the federal statute, 28 U.S.C.A. § 1292, an 
appeal from an interlocutory order granting or re¬ 
fusing a preliminary injunction is authorized, and 


on an appeal from an interlocutory order granting 
or refusing a temporary injunction, the court may 
review an interlocutory order denying a motion 
to dismiss the suit where the motion to dismiss is 
based on lack of jurisdiction or on the inadequacy of 
the complaint;^® but where the motion to dismiss 
involved a consideration of the merits of the case, 
the court may refuse to review the order denying 
the motion on an appeal from an interlocutory 
order granting or refusing a temporary injunc- 
tion.iS-S Furthermore, if an order refusing to dis¬ 
miss an action has been affirmed on a prior appeal, 
it will not be again reviewed on appeal from an 
order granting or refusing a temporary injiinc- 

tion.15.10 


13. U.S.—Lieiter Minerals, Inc. v. U. 
S.. C.A.L.a., 224 P.2d 881, modified 
on other errounds 77 S.Ct. 287, 352 
U.S. 220, 1 L.Ed.2d 267, rehearing 
denied 77 S.Ct. BBS. 3B2 U.S. 1019, 
1 L.Ed.2d 560—liOew’s Drlve-In 
Theatres v. Park-In Theatres, C.A. 

R. I., 174 F.2d 647, certiorari de¬ 
nied 70 S.Ct. 68. 338 U.S. 822, 94 L. 
Ed. 499, rehearing denied 70 S.Ct. 
237, 338 U.S. 896, 94 L.Ed. 551— 
Steinberg v. American Bantam Car 
Co., C.A.Pa., 173 P.2d 179—^Benson 
Hotel Corp. v. Woods, C.C.AM.Minn., 

168 F.2d 694—Food, Tobacco, Agr. 
and Allied Workers Union of Amer¬ 
ica, Local 186, V. Smiley, C.C.A.Pa., 
164 F.2d 925—Drlttel v. Friedman, 
C.C.A.N.Y., 154 P.2d 6B3—Caterpil¬ 
lar Tractor Co, v. International 
Harvester Co„ C.C.A.N.J., 120 F.2d 
82—^Weaver v. Atlas Oil Co., C.C.A. 
La„ 39 F.2d 847. 

4 C.J. p 687 note 54. 

Befnsal to .vacate temporary Injimc- 
tioa 

Where appeal was from order de¬ 
nying motion to vacate temporary 
Injunction, reviewing court was not 
required to decide whether district 
court abused its discretion in enter¬ 
ing original order for temporary in¬ 
junction. 

U.S.—Treasure Co. v, U. S., C.A.Cal., 

169 F.2d 437, certiorari denied 69 

S. Ct. 249, 335 U.S. 891, 83 L.Ed. 
429. 

14. Beatralalng order 

(1) Alleged error In granting re¬ 
straining order was not revlewable 
on appeal from order granting tem¬ 
porary Injunction, former being 
merged in latter. 

U.S.—City of Heno v. Sierra Pac. 
Power Co., C.C.A.Nev., 44 F.2d 281. 

(2) Where restraining order was | 
Issued and was twice extended so 
that it continued for more than the 
five days prescribed by statute, and! 
thereafter temporary injunction was 
granted, any error as to the exten¬ 
sion of the restraining order was not 


before court since restraining order 
merged in temporary injunction. 
U.S.—Toledo, P. & W. R. R. v. Broth¬ 
erhood of Railroad Trainmen, En¬ 
terprise Lodge No. 27, C.C.A.Ill., 
132 P.2d 265, reversed on other 
grounds 64 S.Ct. 413, 32l U.S. 50, 
88 L.Ed. 534. 150 A.L.R. 810. 

14.5 U.S.—Structural Steel & Forge 
Co. v. Union Pac. R. Co.. C.A.Utah. 
269 P.2d 714—^Riverbank Laborato¬ 
ries V. Hardwood Products Corp., 

C. A.I11., 220 P.2d 465, reversed on 
other grounds 76 S.Ct. 648, 350 U.S. 
1003, 100 L.Ed. 866, amended on 
other grounds 76 S.Ct. 656, 350 U.S. 
1012, 100 L.Ed. 872—Sullivan v. 
Title Guarantee & Trust Co., C.C,A. 
N.y., 167 F.2d 393. 

D.C.—^Pang-Tsu Mow v. Republic of 
China, 201 P.2d 195, 91 U.S.App.D.C. 
324, certiorari denied 73 S.Ct. 784, 
345 U.S. 925, 97 L.Ed. 1356. 

14.10 U.S.—Riverbank Laboratories 
V. Hardwood Products Corp., C.A. 
Ill., 220 F,2d 465, reversed on oth¬ 
er grounds 76 S.Ct. 648, 350 U.S. 
1003, 100 L.Ed. 866, amended on 
other grounds 76 S.Ct. 656, 350 U. 
S. 1012, 100 L.Ed. 872. 

D.C.—Pang-Tsu Mow v. Republic of 
China, 201 F.2d 195, 91 U.S.App.D.C. 
324, certiorari denied 73 S.Ct. 784, 
345 U.S. 926, 97 L.Ed. 1356. 

14.15 U.S.—Collier v. Picard. C.A. 
Mich., 237 F.2d 234. 

Freed v. Inland Empire Ins. Co., 

D. C.Utah, 174 F.Supp. 468. 

15. U.S.—^Deckert v. Independence 
Shares Corporation, Pa., 61 S.Ct. 
229. 311 U.S. 282, 85 L.Ed. 189. 

Barber-Greene Co. v. Blaw-Knox 
Co., C.A.Ohio, 239 P.2d 774—Lelter 
Minerals, Inc. v. U. S., C.A.La., 224 
F.2d 381, modified on other grounds 
77 S.Ct. 287, 362 U.S. 220, 1 L.Ed.2d 
267, rehearing denied 77 S.Ct. 653, 
852 U.S. 1019, 1 L.Ed.2d 560— 
Lee-Wilson, Ino. v. General Elec. 
Co., C.A.Mass., 222 F.2d 850—Riv¬ 
erbank Laboratories v. Hardwood 
Products Corp., C.A.I11., 220 F.2d 
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465, reversed on other grounds 76 
S.Ct. 648, 350 U.S. 1003, 100 L.Ed, 
866, amended on other grounds 76 
S.Ct. 656, 350 U.S. 1012, 100 L.Ed. 
872—Sullivan v. Title Guarantee & 
Trust Co., C.C.A.N.Y., 1G7 F.2d 393 
—American Chemical I'uint Co. v. 
Dow Chemical Co., C.C.A.Mich., 161 
F.2d 956, rehearing denied 1<M F.2d 
208—Holmes County, Miss., v. Bur¬ 
ton Const. Co., C.C.A.Miss., 272 F. 
565. 

D.C.—Pang-Tsu Mow v. Republic of 
China. 201 F.2d 195, 91 U.S.App. 
D.C. 324, certiorari denied 73 S.Ct. 
784, 345 U.S. 925, 97 L.Ed. 1356. 
Talldlty of removal 
Where action was removed from 
state to federal court and other simi¬ 
lar actions were pending In state 
court, and motion to remand case to 
state court was denied, and thereaft¬ 
er federal court enjoined further 
prosecution of state court actions, 
on appeal from Injunction court would 
review order denying motion to re¬ 
mand since validity of removal was 
determined by order denying remand, 
and if removal was Improper court 
lacked jurisdiction, and Injunction 
would then be without jurisdictional 
support. 

U.S.—Structural Steel & Forge Co. v. 
Union Pac. R. Co., C.A.Utah, 269 F. 
2d 714. 

16>5 U.S.—Food, Tobacco, Agr, and 
Allied Workers Union of America, 
Local 186, V. Smiley, C.C.A.Pa., 164 
P.2d 922. 

16.10 Further oonsideratloa closed 
by prior appeal 

Where defendant moved to realign 
parties and to dismiss action for lack 
of diversity jurisdiction, motion was 
denied and appeal taken, order deny¬ 
ing motion was affirmed, and subse¬ 
quently defendant moved to vacate 
preliminary injunction and motion 
was denied, on appeal court would 
not consider issue as to realignment 
since such issue had been definitely 
decided by prior opinion and was 
closed to further consideration. 
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Under the federal statute, 28 U.S.CA. § 1292, an 
appeal may be prosecuted from interlocutory orders 
appointing receivers, or refusing orders to wind 
up rt ceiverships or to take steps to accomplish the 
purposes thereof, such as directing sales or other dis¬ 
posals of property. On appeal from an order deny¬ 
ing cl petition to discharge a receiver and terminate 
the receivership, preceding orders may be open to 

review.i5.l5 

§ 297(16). - On Appeal from Subsequent 

Order or Judgment 

Where an appealable order or Judgment Is entered 
from which no appeal is taken, and thereafter there are 
further proceedings which result in the entry of a sub¬ 
sequent order or Judgment, on an appeal from the subse¬ 
quent order or Judgment the prior order or Judgment 
generally will not be reviewed. 

As a general rule, a previous order or judgment 
which is final in its nature and from which an ap¬ 
peal might have been taken is not brought up by, 
and cannot be considered or reviewed on, an appeal 
from a subsequent order or judgment,!® such as an 
appeal from an order or decree vacating or setting 
aside or refusing to vacate or set aside a judgment 
or decree,!^ or an appeal from an order or decree 
enforcing and carrying into effect another decree.!® 
W'herc an appeal has been prosecuted from an in¬ 
terlocutory decree, the fact that appellant has not 
presented for review all errors in the interlocutory 
decree does not necessarily prevent him from ob¬ 
taining, on a subsequent appeal, a review of matters 


not relied on in the first appeal and not considered 
by the reviewing court.!®-5 

Where judgment has been entered in an action 
and thereafter a motion for a new trial is made but 
is not timely served under Rule 59 (b) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., an appeal 
from the judgment must be taken within thirty days 
after the entry of the judgment, as provided by 
Rule 73 (a), and accordingly an appeal from the 
denial or dismissal of a motion for a new trial un¬ 
timely served or brought under Rule 60 (b) cannot 
bring up for review any matters settled by the orig¬ 
inal judgment from which no appeal has been, or may 
now be, taken.!®*!® Furthermore, where a judg¬ 
ment has been entered and subsequently relief from 
the judgment is sought under the provisions of 
Rule 60, and relief is denied, and an appeal is taken 
from the order denying relief, on such an appeal 
the court may not review' the original judgment.!®*!5 

§ 297(17). Persons Entitled to Allege Error 

a. Appellant 

b. Appellee 

c. Persons not parties in appellate court 
a. Appellant 

Ordinarily the court of appeals will consider only 
those errors which adversely affect the appellant's in¬ 
terests, and will not consider errors which affect only 
other parties or persons, or which are beneficial to the 
appellant. 

As a general rulc,!®*^® no party can take ad- 


U.S.—Green v. Green, C.A.Ill,, 233 F. 
2d 642, certiorari denied 77 S,Ct. 
1401, 364 U.S. 937, 1 L.Ed.2d 1538. 

16.15 U.S.—Skirvin v. Mesta, C.C.A. 
Okl., 141 F.2d 668. 

16. U.S.—Fern v. U. S., C.A.Alaska, 
213 F.2d 674—Chase v. Driver, Ark., 
92 F. 780, 34 C.C.A. 668. 

Vacation of sale order on review of 
confirmation order 
It has been held, however, that on 
an appeal from an order confirming a 
sale of real estate and overruling a 
motion to vacate the order of sale, 
on the ground that It was not in 
compliance with statutory require¬ 
ments, the confirmation should be 
set aside if It appears that there was 
not a legal sale, although the order 
of sale is not directly under review. 
U.S.—^Westmoreland Brick Co. v. U. 
S. Malleable Iron Co., C.C.A.OhIo, 
16 F.2d 371. 

17. U.S.—U. S. V. Van Blargen, C.C. 
A.N.J., 60 F.2d 874—Luhrig Col¬ 
lieries Co. V. Interstate Coal & 
Dock Co., C.C.A.N.Y., 287 F. 711, 
certiorari denied Thosmll Holding 
Corporation v. Interstate Coal & 


Dock Co., 43 S.Ct. 700, 262 U.S. 761, 
67 L.Ed. 1215. 

18. U.S.—Long v. Maxwell, N.C., 69 
F. 948, 8 C.C.A. 410. 

18.5 Desirable tbat all errors be con. 
sldered on first appeal 

"While it would be desirable, to 
the end that so-called ‘piecemeal’ ap¬ 
peals might be avoided in cases where 
appeals from interlocutory decrees 
are allowed, to have all errors in the 
interlocutory decree corrected when¬ 
ever an appeal is taken therefrom, wc 
do not understand that a party who 
fails to do so thereby loses any 
rights, as to matters not relied on 
in this court, that he would have had 
if no appeal from the interlocutory 
decree had been taken." 

U.S.—Western State.s Mach. Co. v. S. 
S. Hepworth Co., C.C.A.N.Y., 162 P. 
2d 79, 80. 

laiO U.S.—John E. Smith's Sons Co. 
V. Lattlmer Foundry & Mach. Co., 
C.A.Pa., 239 F.2d 816. 

18.15 U.S.—Securities and Exchange 
Commission v. Farm & Home Agen¬ 
cy, Inc., C.A.Ind., 270 F.2d 891— 
U. S. V. Young, C.A.I1L, 219 F.2d 
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108—Saenz v. Kenedy, C.A.Tex., 178 
F.2d 417. 

Belief sought for Inrisdiotional de- 
facts 

On appeal from Judgment denying 
relief in action to vacate divorce de¬ 
cree, on grounds that decree was void 
for lack of Jurisdiction and defects 
in proceedings and voidable for fraud 
in its procurement, inquiry of court 
of appeals was limited to defects ap¬ 
pearing on face of Jurisdictional In¬ 
struments. and more specifically 
whether requirements of applicable 
statutes with respect to constructive 
notice by publication had been met. 
and, if instruments should be found 
to be in compliance with statutory re¬ 
quirements, divorce decree was in¬ 
vulnerable to attack on Jurisdiction¬ 
al grounds and inquiry of court of ap¬ 
peals on that issue was at end. 

U.S.—Johnson v. First Nat. Bank In 
Wichita, Kan.. C.A.Kan., 228 F.8d 
31. 

18.50 Person who will he lUtUiiintigSX 

liable 

Where effect of Judgment wee to 
make corporate defendant ultimately 
liable to pay any damages aseeeeed 
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vantage of an error committed in the trial court 
except the one against whom it was committed.^® 
Accordingly, appellant cannot take advantage on ap¬ 
peal of alleged errors in the rulings, orders, deci¬ 
sions, or proceedings in the trial court which do not 
affect his interests-^® Thus he cannot complain of 
alleged errors which are not prejudicial to him 
and affect only his coparty ,21 an adverse party or 
parties,22 an intcrvener,23 or persons not parties to 
the suit24 or to the appeal and he cannot predicate 
error on rulings or decisions favorable to his co¬ 
party unless the has been injured or prejudiced 
thereby.26 A fortiori, appellant cannot complain 
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of an alleged error which did not injure, but benefit¬ 
ed, him.27 

b. Appellee 

On appeal an appellee may urge In support of the 
Judgment under review any matter appearing in the 
record, and ho may do this without the necessity of 
taking a cross appeal; but in the absence of a cross 
appeal he may not attack the Judgment for the purpose 
of enlarging his own rights or of lessening the rights of 
his adversary. 

On an appeal to a court of appeals an appellee 
may urge in support of the judirment under review 
any matter appearing in the record,28 and he may 


against individual defendant, who did 
not appeal from judgment, corporate 
defendant was in position as appel¬ 
lant to raise question whether jury 
was properly instructed with respect 
to principles jury should apply to de¬ 
termine amount of individual defend¬ 
ant’s liability to plaintiff. 

U.S.—^W. A. Stackpole Motor Transp., 
Inc. V. Malden Spinning & Dyeing 
Co., C.A.Mass., 263 F.2d 47. 

19. U.S.—Zillmer v. U. S., CA.Wis., 
233 F.2d 912—City and County of 
Denver v. Denver Tramway Corp., 
C.A.Colo., 187 F.2d 410—Jones Store 
Co. v. Dean. C.C.A.Mo., 56 F.2d 110, 
certiorari denied Dean v. Jones 
Store Co., 62 S.Ct. 641, 286 U.S. 669, 
76 Ij.Ed. 1292—Bremner v. Hen¬ 
drickson, C.C.A.Minn., 31 F.2d 893. 

20. U.S.—City and County of Denver 

V. Denver Tramway Corp., C.A. 
Colo., 187 F.2d 410—McComb v, 
McCormack, C.C.A.Tex., 169 F.2d 
219—^Andrews v. Hotel Sherman, C. 
C.A.I11.. 138 F.2d 624—General 

Committee of Adjustment of Broth¬ 
erhood of Locomotive Engineers 
for Facifle Lines of Southern Pac, 
Co. V. Southern Pac. Co., C.C.A.Cal., 
132 F.2d 194, reversed on other 
grounds 64 S.Ct. 142, 320 U.S. 338. 
88 L.Ed. 85—Southard & Co. v. 
Salinger. C.C.A.Ill., 117 F.2d 194— 
Royal Oak Drain Dist., Oakland 
County V. Keefe, C.C.A.Mlch., 87 F. 
2d 786—Hayes v. Tootle-Lacy Nat. 
Bank, C.C.A.Kan., 72 F.2d 429—Gro- 
bel v. Miller, C.C.A.Pa., 71 P.2d 603 
—Evans v. Humphrey, C.C.A.Idaho, 
38 P.2d 984—^Missouri Broom Co. v. 
Guymon, Mo., 115 F. 112, 62 C.C.A. 
16. 

Louisiana Land & Exploration Co. 
V, Parish of Jefferson, La., D.C.La., 
69 F.Supp. 260. 

D.C.—Bunker v. Jones, 181 F.2d 619, 
86 U.S.App.D.C. 231. 

21. U.S.—^Linkenhoger v. Owens, C. 
A.La., 181 F.2d 97. 

Miller v. Wilkins, Wls., 209 F. 
682. 126 C.C.A. 404. 

22. U.S.—^Weber v. Wells, C.C.A.Cal., 
164 F.2d 1004—Jones Store Co. v. 
Dean, C.C.A.M 0 .. 66 F.2d 110, cer¬ 


tiorari denied Dean v. Jones Store 
Co., C2 S.Ct. 641. 286 U.S. 659, 76 
L.Ed. 1292. 

Allocation of damages 

Where total amount of damages 
awarded for death was not unreason¬ 
able. defendant on appeal could not 
complain that allocation of the total 
among two children and wife of de¬ 
cedent improper. 

U.S.—Seaboard Air Line R. Co. v. 

Connor, C.A.Va., 261 F.2d 666. 
Error in adjudicating respective 
rights of adversary ooparties 
Where error is committed in ad¬ 
judicating the respective rights of 
adversary coparties, appellant can¬ 
not avail himself of such error. 
U.S.—Nolte V. Hudson Nav. Co., C.C. 
A.N.Y., 11 F.2d 680. 

23. U.S.—Elmer Co. v. Kemp, C.C.A. 
Cal., 67 F.2d 948. 

24. U.S.—Fidler v. Roberts, C.C.A. 
in., 41 F.2d 305. 

63 C.J. p 580 note 70. 

25. U.S.—Elmer Co. v. Kemp, C.C.A. 
Cal., 67 P.2d 948. 

26. U.S,—^Mounds Park Hospital v. 
Von Eye, C.A.Minn., 246 P.2d 756-- 
Marshall v. Nugent, C.A.N.H., 222 
F.2d 604—Price v. Greenway, C.C. 
A.N.J., 167 F.2d 196—Bremner v. 
Hendrickson, C.C.A.Mlnn., 31 F.2d 
893—Illinois Cent. R. Co. v. Horace 
Turner Corporation, C.C.A.Ala., 9 F. 
2d 6—^Denver City Tramway Co. v. 
Norton, Colo., 141 F. 699, 73 C.C. 
A. 1. 

27. U.S.—Hoag v. City of Detroit, C. 
A.MIch., 185 F.2d 764—Harrington 
V. Empire Const. Co., C.C.A.Md., 
167 P.2d 389—Baltimore & O. R. 
Co. V. Saunders, C.C.A.W.Va., 159 
F.2d 481—Pierkowskle v. New York 
Life Ins. Co., C.C.A.Pa., 147 F.2d 
928—Marceau v. Great Lakes 
Transit Corp., C.C.A..N.Y., 146 F.2d 
416, certiorari denied 65 S.Ct. 1018, 
824 U.S. 872, 89 L.Ed. 1426—Bos¬ 
well V. U. S., C.C.A.Ga., 123 F.2d 
213. 

Appeal after remittitur 
Where plaintiff recovered judgment 
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and new trial was denied on condi¬ 
tion plaintiff would enter remittitur 
of judgment in excess of five thou¬ 
sand dollars which was done, and de¬ 
fendant appealed from judgment, on 
appeal every ground was available, 
but defendant could not claim new 
grounds because defendant was criti¬ 
cal of, or did not approve, methods 
employed by trial judge in granting 
remittitur. 

U.S.—International Paper Co. v. Bus¬ 
by, C,A.La., 182 F.2d 790. 

28. U.S.—Anderson v. Atherton, Ky., 
68 S.Ct. 63, 302 U.S. 643, 82 L.Ed. 
600—^U. S. v. American Ry. Ex¬ 
press Co., Ga., 44 S.Ct. 660, 2G5 U.S. 
425, 68 L.Ed. 1087. 

Cook V. Hlrschberg, C.A.Conn., 258 
F.2d 56—Dejay Stores v. Ryan, C. 
A.N.Y., 229 F.2d 867—Gallaher & 
Speck, Inc. v. Ford Motor Co., C.A. 
Ill., 226 P.2d 728—Rosenthal v. C. 
I. R., C.A.2, 205 F.2d 505—Owens 
v. Curtiss Candy Co., C.A.Mo., 169 
F.2d 179, certiorari denied 69 S.Ct. 
168, 335 U.S. 871, 93 L.Ed. 416— 
Walling v. Consumers Co., C.C.A. 
Ill., 149 F.2d 626—Commercial Nat. 
Bank in Shreveport v. Parsons, C. 
C.A.La., 144 F.2d 231, rehearing de¬ 
nied 145 F.2d 191, certiorari de¬ 
nied 66 S.Ct. 440, 323 U.S. 796, 89 
L.Ed. 636—Kansas City Life Ins. 
Co. v. Wells. C.C.A.N.D., 133 F.2d 
224—Standard Accident Ins. Co. v. 
Roberts, C.C.A.Ark., 132 F.2d 794— 
Lanova Corporation v. National 
Supply Co., C.C.A.Pa., 116 F.2d 235, 
rehearing denied 116 F.2d 934— 
Cleveland Clinic Foundation v. 
Humphrys, C.C.A.Ohlo, 97 F.2d 849, 
121 A.L.R. 163, certiorari denied 59 
S.Ct. 93, 305 U.S. 628, 83 L.Ed. 403 
—Cusack V. Longaker, C.C.A.N.Y., 
95 P.2d 304—Blackhurst v. John¬ 
son, C.C.A.MO., 72 F.2d 644—^Wil¬ 
liams y. Bank of America Nat. 
Ass’n, C.C.A.N.Y., 56 F.2d 884. 

Higgins v. White, D.C.Mass., 31 
F.Supp. 796, reversed on other 
grounds, C.C.A., White v. Higgins, 
116 P.2d 312—R. K. Le Blond Mach. 
Tool Co. V. Wickes Bros., D.C.Mich., 
23 F.Supp. 371. 

4 C. J. p 696 note 6* 
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do this without the necessity of taking a cross ap¬ 
peal,“8.5 and even though his argument may in¬ 
volve an attack on the reasoning of the lower court^® 
or an insistence on matters overlooked, ignored, 30 
or rejected by it.3i In the absence of a cross ap¬ 
peal, 31.6 he net he heard to question the legality 
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of the judgment as entered, nor can he allege error 
in its cntry.3110 Likewise, he may not attack the 
judgment or decree with a view either to enlarging 
his own rights thereunder or of lessening the rights 
of his adversary, 33 whether what he seeks is to cor- 




Decisive matter 

(1) Matter asserted by appellee In 
support of the Judgment must be de¬ 
cisive. The failure of appellant to 
prove its case would not be decisive 
on appeal where appellee secured an 
affirmative judgment Quieting its ti¬ 
tle and the question on appeal was 
whether this judgment could be af¬ 
firmed. 

U.S.—City of Los Angeles v. Borax 
Consolidated Limited, C.C.A.Cal., 74 
F.2d 901, affirmed 56 S.Ct. 23, 296 
U.S. 10, 80 L.Ed. 9, rehearing de¬ 
nied 66 S.Ct. 304, 296 U.S. 664, 80 
L.Ed. 473. 

(2) Plaintiff could not Justify ver¬ 
dict for compensation in excess of 
that provided in special contract on 
ground that other party had repudi¬ 
ated it where testimony concerning 
repudiation was denied and plaintiff 
did not accept alleged repudiation. 
U.S.—U. S. Potash Co. v. McNutt, C. 

C.A.N.M., 70 F.2d 126, costs taxed 
70 F.2d 1003. 

Particular matters which may he 
urged 

(1) Where treasurer’s demurrer to 
complaint seeking recovery of taxes 
allegedly paid under protest under 
alleged invalid law was sustained, 
question whether plaintiffs, who had 
not attached to complaint receipts 
which they were required to obtain 
on paying taxes under protest, could 
maintain their complaint was open to 
treasurer on plaintiffs’ appeal. In 
support of judgment, even though 
treasurer did not take a cross appeal. 
U.S.—Agudo V. Sancho, C.C.A.Puerto 

Rico, 89 F.2d 481. 

(2) An appellee is not estopped to 
insist that the trial court properly 
construed the contract sued on. 

U.S.—Ingram-Day Lumber Co. v. 
Schultz, C.C.A.Wis., 46 F.2d 869, 
certiorari denied 61 S.Ct. 366, 283 

U. S. 833, 75 L.Ed. 1445. 

28.6 U.S.—^U. S. V. American Ry. Ex¬ 
press Co., Ga., 44 S.Ct. 660, 265 U. 
S. 425. 68 L.Ed. 1087. 

Cook V. Hirschberg, C.A.Conn., 
258 P.2d 56—Gallaher & Speck, Inc. 

V. Ford Motor Co., C.A.I11., 226 F,2d 
728—Gardner v. Atchison, T. & S. 
F. Ry. Co., C.A.I11., 226 F.2d 109— 
Owens V. Curtiss Candy Co., C.A. 
Mo. 169 F.2d 179, certiorari denied 
69 S.Ct. 168, 335 U.S. 871, 93 L.Ed. 
416—Commercial Nat. Bank in 
Shreveport v. Parsons, C.C.A.La., 
144 F.2d 191, certiorari denied 65 
S.Ct. 440, 323 U.S. 796, 89 L.Ed. 635 


—Standard Accident Ins. Co. v. 
Roberts, C.C.A.Ark., 132 F.2d 794. 

29. U.S.—^U. S. V. American Ry. Ex¬ 
press Co., Ga., 44 S.Ct. 560, 266 U. 
S. 425, 68 L.Ed. 1087. 

Gallaher & Speck, Inc. v. Ford 
Motor Co., C.A.I11.. 226 F.2d 728— 
Commercial Nat. Bank in Shreve¬ 
port V. Parsons, C.C.A.La., 144 F. 
2d 231, rehearing denied 145 F.2d 
191, certiorari denied 65 S.Ct. 440, 
323 U.S. 796, 89 L.Ed. 635—Lanova 
Corporation v. National Supply Co., 
C.C.A.Pa., 116 P.2d 236, rehearing 
denied 116 P.2d 934—Cleveland 
Clinic Foundation v. Humphreys, 
C.C.A.Ohlo, 97 P.2d 849, 121 A.L.R. 
163, certiorari denied 69 S.Ct. 93, 
305 U.S. 628, 83 L.Ed. 403. 

R. K. Le Blond Mach. Tool Co. v. 
Wickes Bros., D.C.Mich., 23 F.Supp. 
371. 

30. U.S.—^U. S. V. American Ry. Ex¬ 
press Co., Ga., 44 S.Ct. 560, 265 U.S. 
426, 68 L.Ed. 1087. 

Gallaher & Speck, Inc. v. Ford 
Motor Co., C.A.I11., 226 F.2d 728— 
Commercial Nat. Bank in Shreve¬ 
port V. Parsons, C.C.A.La., 144 P.2d 
231, rehearing denied 146 F.2d 191, 
certiorari denied 65 S.Ct. 440, 323 

U. S. 796, 89 L.Ed. 635—Lanova Cor¬ 
poration V. National Supply Co., 
C.C.A.Pa., 116 P.2d 236, rehearing 
denied 116 F.2d 934. 

R. K. Le Blond Mach. Tool Co. 

V. Wickes Bros., D.C.Mich., 28 F. 
Supp. 371. 

31. U.S.—Cusack V. Longaker, C.C. 
A.N.Y., 96 F.2d 304. 

Compromise and settlement 

Issue raised by trial court’s re¬ 
fusal to accept defendant’s plea of 
accord and satisfaction was deter¬ 
minable on plaintiff's appeal from 
judgment for defendant, notwith¬ 
standing defendant did not appeal 
from order overruling plea and pro¬ 
ceeded with trial on merits, since in 
pressing his view of legal effect of 
compromise settlement defendant 
was not attacking, but seeking to 
support, judgment. 

U.S.—Carpenter v. Durell, C.C.A. 
Tenn., 90 F.2d 67, certiorari denied 
Durell V. Carpenter. 68 S.Ct. 42, 
802 U.S. 721, 82 L.Ed. 667. 

31.5 U.S.—Southern Bell Tel. & Tel. 
Co. V. Southern Precision Pattern 
Works, Inc., C.A.Ala., 261 F.2d 537 
—Wick V. Keshner, C.A.Mo., 244 P. 
2d 146, certiorari denied 78 S.Ct. 
82, 355 U.S. 855, 2 L.Ed.2d 63, and 
78 S.Ct. 87, 355 U.S. 855, 2 L.Ed.2d 
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63—Arkansas Fuel Oil Co. v. Leisk, 
C.C.A.La., 133 F.2d 79—Standard 
Accident Ins. Co. v. Roberts, C.C.A. 
Ark.. 132 F.2d 794—Cochran v. M. 
& M. Transp. Co.. C.C.A.R.I., lio P. 
2d 619. 

Cross asslgameat of srror not rseog- 
Bissd 

U.S.—^Abel V. Brayton Flying Service, 
Inc., C.A.Tex., 248 F.2d 713. 

31.10 U.S.—Wick V. Keshner. C.A. 
Mo., 244 F.2d 146, certiorari denied 
78 S.Ct. 82, 856 U.S. 855. 2 L.Ed.2d 
63. and 78 S.Ct. 87, 355 U.S. 855, 2 
L.Ed.2d 63. 

32. U.S.—^U. S. V. American Ry. Ex¬ 
press Co., Ga.. 44 S.Ct. 560, 265 U. 
S. 425, 68 L.Ed. 1087. 

Southern Bell Tel. & Tel. Co. v. 
Southern Precision Pattern Works, 
Inc., C.A.Ala., 251 P.2d 537—Abel 
V. Brayton Flying Service, Inc., C. 
A.Tex., 248 F.2d 713—Bochterle v. 
Albert Robbins, Inc., C.C.A.N.J.. 
165 F.2d 942—Timken-Detroit Axle 
Co. V. Alma Motor Co., C.C.A.Del., 
163 F.2d 190—^Arkansas Fuel Oil 
Co. V. Leisk, C.C.A.La., 133 F.2d 79 
—Fanchon & Marco v, Hagenbeck- 
Wallace Shows Co., C.C.A.Cal., 125 
F.2d 101—Boswell v. U. S., C.C.A. 
Ga., 123 P.2d 213—Jones v. Tower 
Production Co., C.C.A.Okl., 120 F. 
2d 779—Cochran v. M. & M. Transp. 
Co., C.C.A.R.I., 110 F.2d 619—Amer¬ 
ican Agriculture Chemical Co. v. 
Jankowski, C.C.A.N.T.. 105 F.2d 

963—Smith v. Boise City, C.C.A.Ida- 
ho, 104 F.2d 933—Reynold.s Spring 
Co. v. L. A. Young Industries, C.C. 
A.Mlch., 101 F.2d 267—Cleveland 
Clinic Foundation v. Humphreys, 

I C.C.A.Ohlo, 97 F.2d 849, 121 A.L.R. 
103, certiorari denied 69 S.Ct. 93, 
305 U.S. 628, 83 L.Ed. 403—U. S. 
Fidelity & Guaranty Co. v. Swee¬ 
ney, C.C.A.MO., 80 F.2d 236—Wil¬ 
liams V. Bank of America Nat. 
Ass’n, C.C.A.N.Y., 66 F.2d 884— 
Pennsylvania Cement Co. v. Brad¬ 
ley Contracting Co., C.C.A.N.Y., 13 
F.2d 532—Gay v. Focke, C.C.A.Ha- 
wail, 291 F. 721—Tjosevlg v. Dono- 
hoe, C.C.A.Alaska, 262 P. 911, cer¬ 
tiorari denied 40 S.Ct. 396, 252 U.S. 
687, 64 L.Ed. 730—Rogers v. Mari¬ 
on County Lumber Corporation, S. 
C., 261 F. 876, 164 C.C.A. 92—Lass- 
well Land & Lumber Co. v. Lee 
Wilson & Co., Mo., 236 F. 822, 149 
C.C.A. 454, certiorari denied 37 S.Ct. 
246, 242 U.S. 652, 61 L.Ed. 546—U. 
8. V. Norris, Okl., 222 F. 14, 137 C. 
C.A. 552. 
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rcct an error^^ or to supplement the judgment or de- interpretation.Appellee may be precluded from 
cree with respect to a matter not dealt with below,questioning the validity of a prior order or judg- 
and he may be precluded from raising a question ment which was unfavorable to him,34.io in other 
of jurisdiction where the question involves statutory 


B. K. Lre Blond Mach. Tool Co. v. 
Wickes Bros., D.C.Mich., 23 F.Supp. 
371. 

4 C.J. p 695 note 99. 

elaSmaiit’a zlalits 

On appeal from order relegratinr 
claimant to status of ereneral credi¬ 
tor, debtor’s receiver who did not file 
a cross appeal could not contend that 
claimant should be relegated to sta¬ 
tus inferior to that of general credi¬ 
tor. 

U.S.—Stepp ▼. McAdams, C.C.A.Cal., 
88 r.2d 925. 

Zdmlted raviav 

Where plaintiff confined his appeal 
solely to amount of damages for pain 
and suffering and defendant did not 
cross appeal, reviewing court consid¬ 
ered only question of damages for 
pain and suffering and would not 
consider question of liability general- 
ly as sought by defendant. 

U.S.—Watson v. Deconhlll S. S. Co., 
C.C.A.Cal., 167 P.2d 632. 

different relief sought hy appellee 

Where injured employee sued em¬ 
ployer for damages for Injury caused 
by defective tool, and employer filed 
cross claim against tool company, 
and cross complaint was dismissed, 
and employer appealed, on appeal 
court would not consider contention 
by tool company that it was enti¬ 
tled to s separate trial. 

U.S.—BIair v. Cleveland Twist Drill 
Co., C.A.IU., 107 F.2d 842. 

B&largemeiit to obtain interest 

Where no appeal was taken from 
trial court's refusal to charge a re¬ 
quest concerning right to interest, or 
from denial of motion to reopen Judg¬ 
ment for purpose of including inter¬ 
est, reviewing court would not mold 
the judgment to include interest. 

U.S.—Tuschman v. Pennsylvania R. 
Co.. C.A.Pa., 230 F.2d 787. 

33. U.S.—^U. S. V. American By. Ex¬ 
press Co.. Ga.. 44 S.Ct. 660, 266 U. 
S. 425. 68 L.Ed. 1087. 

U. S., to Use of Merchants & 
Manufacturers Securities Co. v. 
Johnson, C.C.A.Mo., 98 F.2d 462— 
Barmsdall Refining Corporation v. 
Cushman-Wilson Oil Co., C.C.A. 
Iowa, 97 P.2d 481—Mayo v. Dean, 
C.C.A.La., 82 F.2d 654—American 
Seating Co. v. Bullard, C.C.A.Mlch., 
290 F. 896—Moller v. Herring, Tex,, 
256 F, 670, 167 QC.A. 46. 8 A.L.R. 
624. 

Questions detemiasd advssssXj to 
appelles 

Where appellee failed to appeal he 
is not entitled to present for review, 
in opposition to the Judgment or de- j 


cree, questions determined adversely 
to him In the court below. 

U.S.—Cervin v. W. T. Grant Co., C.C. 
A.Tex., 100 P.2d 153—Blackhurst 
V. Johnson, C.C.A.Mo., 72 P.2d 644 
—^Merchants' & Manufacturers' Se¬ 
curities Co. V. Johnson, C.C.A.Mo., 

69 F.2d 940, certiorari denied John¬ 
son V. Merchants & Mfrs. Securi¬ 
ties Co.. 65 S.Ct. 80, 293 U.S. 669. 
79 L.Ed. 668—^U. S. v. Ten Cases, 
More or Less, Bred Spred, C.C.A. 
Iowa, 49 P.2d 87—Swig v. Tremont 
Trust Co., C.C.A.Mass., 8 P.2d 943 
—^Henna v. Sauri & Subira, C.C.A. 
Puerto Rico, 237 F. 146, 150 C.C.A. 
291. 

I 4 C.J. p 694 note 98. 

Whsxs appellee failed to appeal he 
oanmot oomplain 

(1) Of ruling on question of venue. 
U.S.—Jones Store Co. v. Dean, C.C.A. 

Mo., 56 P.2d 110, certiorari denied 
Dean v. Jones Store Co., 52 S.Ct. 
641, 286 U.S. 669, 76 L.Ed. 1292. 

(2) Of rulings admitting or exclud¬ 
ing evidence. 

U.S.—Neece v. Durst, C.C.A.Cal., 61 
P.2d 691. 

(3) Of alleged errors In the sub¬ 
mission of issues to the Jury. 

U.S.—U. S. Potash Co. v. McNutt, C. 

C.A.N.M., 70 F.2d 126, costs taxed 

70 F.2d 1003. 

(4) Of findings. 

U.S,—Tillman & Bendel v. California 
Packing Corporation, C.C.A.Cal., 63 
F.2d 408, certiorari denied 54 S.Ct. 
65. 290 U.S. 638, 78 L.Ed. 554, and 
California Packing Corporation v. 
Tillman & Bendel, 54 S.Ct. 63, 290 
U.S. 638, 78 L.Ed. 664~^acobs v. 
lodent Chemical Co., C.C.A.N.J., 41 
F .2d 637—Guardian Savings & 

Trust Co. V. Dillard, C.C.A.Ark., 16 
F.2d 996. 

(5) Of a discrepancy between the 
verdict and the Judgment as to the 
date at which interest should begin 
to run. 

U.S,—G. L. Webster Co. v, Trinidad 
Bean & Elevator Co., C.C.A.Va., 92 
P.2d 177. 

(6) Of Judgment dismissing com¬ 
plaint. 

U.S.—Devine v. Zimmerman, C.CJl. 
Mo., 133 F.2d 850. 

34. U.S.—U. S. V. American By. Ex¬ 
press Co., Ga., 44 S.Ct. 660, 266 
U.S. 425, 68 L.Ed. 1087. 

34.B Jarisdiotioaal questioa 

“It is, of course, true that review¬ 
ing courts may and are charged with j 
the duty of their own motion, to con¬ 
sider questions of Jurisdiction wheth- | 
er raised below or not, but this doc- I 
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I trine relates primarily to questions 
I of Jurisdiction involving the consti¬ 
tutional grant, but where, as here, 
jurisdiction depends upon statutory 
interpretation, there has been an un¬ 
equivocal conclusion that jurisdiction 
exists, and neither record nor briefs 
raise grave doubts as to its sound¬ 
ness, we find ourselves under no com¬ 
pulsion to give detailed consideration 
to Jurisdictional challenges by a non¬ 
appealing and unharmed litigant." 
U.S.—Porter v. Ohio Fuel Gas Co., 
C.C.A.Ohio, 168 P.2d 814, 817. 

Where Judgmeat has been entered 

by default, defaulting defendant is 
limited, on appeal, to questioning Ju¬ 
risdiction of court or sufficiency of 
complaint to state a claim. 

U.S.—In re Mercury Engineering, D. 
C.Cal., 68 F.Supp. 376. 

34.10 U.S.—Mullins v. Cllnchfield 
Coal Corp., C.A.Va.. 227 F.2d 881, 
certiorari denied 76 S.Ct. 1048, 361 
U.S. 982, 100 L.Ed. 1496~Stoner v. 
Bellows, C.A.Virgin Islands, 196 F. 
2d 918, certiorari denied 73 S.Ct. 
828, 346 U.S. 938, 97 L.Ed. 1365— 
U. S. V, Hosteen Tse-Kesi, C.A. 
Utah, 191 F.2d 618. 

xritappealable prior order or Judgment 

Where Jury verdict was In favor 
of plaintiff but was set aside by grant 
of new trial, and at same time court 
denied defendant’s motion for Judg¬ 
ment n. 0 . y. and appeal was prose¬ 
cuted from order of denial and dis¬ 
missed because order was not final, 
and on new trial court directed ver¬ 
dict for defendant from which plain¬ 
tiff appealed, on such appeal court 
would not review prior order deny¬ 
ing motion for Judgment notwith¬ 
standing verdict, since such order 
was re viewable only on final Judg¬ 
ment adverse to defendant. 

U.S.—Busam Motor Sales v. Ford Mo¬ 
tor Co., CA.Ohlo, 203 F.2d 469. 

Prior Judgment dismissing claim 
Where plaintiff’s claim for dam¬ 
ages, based on conspiracy charges, 
was dismissed by Judgment of trial 
court and plain tilt failed to appeal 
from the Judgment, such claim was 
not before reviewing court on appeal 
of the case by defendants. 

U.S.—Etten V. Lovell Mfg. Co., C.A, 
Pa., 225 F.2d 844, certiorari denied 
76 S.Ct. 435. 350 U.S. 966. 100 L.Ed. 
839, and E. v. Kauffman, 76 S.Ct. 
435, 350 U.S. 966, 100 L.Ed. 839. 

Special appeal 

An appeal from an order will not 
be heard by the court of appeals as 
a special appeal on the request of 
appellee, who is not aggrieved by 
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words, he cannot go beyond supporting the judgment 
and opposing every assignment of error.*® 

An appellee who has not appealed may not claim 
that he is entitled to an increase or reduction, as 
the case may be, of the amount of recovery,*®-® and 
he may not contend that a judgment which awards 
damages to plaintiff, but in an amoimt less than 
plaintiff sought, is unwarranted and void.*®-i® 

To enable an appellee to obtain affirmative re¬ 
lief,*®-i® such as the reversal of the portion of a 
judgment that is unfavorable to him,*®-*^ a cross 
appeal is necessary; and a cross appeal is also re¬ 
quired to enable an appellee to enlarge or increase 
his rights under the judgment appealed from;*®-*® 
but an appellate court may notice and consider plain 
error appearing on the face of the record, although 
not raised in the statement of points, as discussed 
supra § 296(2). 

c. Persons Not Parties in Appellate Court 

Ordinarily one not a party to the appeal cannot allege 
error in the proceedings. 

One who has not appealed and who is not a party 
to the proceedings in the appellate court has no 
standing to allege error.*® So, one who was not a 
party to the proceedings below will not be heard 
to complain of such proceedings in the appellate 
court,*^ even though he was named as a party in 


the original pleading but was never served with 
process.** 

§ 297(18). -Waiver of, or Estoppel to Al¬ 

lege, Error 

a. In general 

b. Jurisdiction and procedure to deter¬ 

mine jurisdiction 

c. Nature and theory of cause and 

grounds of action or defense 

d. Parties 

e. Pleadings 

f. Evidence and witnesses 

g. Instructions and refusal thereof 

h. Submission of issue or question to jury 

i. Other matters 

a. In General 

The doctrine of Invited error Is recognized and ap¬ 
plied by the federal courts, and under this doctrine a 
party may not complain on appeal of an error committed 
in the court below for which he was responsible. 

The doctrine of invited error is well established 
in the federal courts,**-®* and in the federal courts 
the general rules, stated in Appeal and Error 
§§ 1501-1516, are applied.**-®® 

Succinctly stated, the doctrine is that one may 
not on review complain of errors below for the 
commission of which he is responsible,**-®* and 


the order, where appellant does not 
join in the request. 

D.C.—Dielerich v. Dieterich, 48 App. 
D.C. 366. 

35. U.S.—Wick V. Keshner, C.A.Mo., 
244 F.2d 146, certiorari denied 78 S. 
Ct. 82, 366 U.S, 855. 2 L.Ed.2d 63. 
and 78 S.Ct. 87, 365 U.S. 856. 2 L.Ed. 
2d 63. 

Philadelphia Casualty Co. v. 
Fechheimer. Ohio, 220 F. 401, 13G 
C.C.A. 25, Ann.Cas.l917D 64. 

U. S. V. F. W. Myers «& Co., 29 C. 
C.P.A. 34. 

4 C.J. p 696 note 3. 

Bevlew of rulings adverse to appellee 
la trial court 

In absence of a cross appeal, a 
party cannot require an appellate 
court to consider or pass on rulings 
against him in trial court, and he 
will normally be heard only in sup¬ 
port of rulings appealed from. 

U.S.—Hall v. Keller, C.A.Ea., 180 F. 
2d 763, certiorari denied 71 S.Ct. 48, 
340 U.S. 818, 95 L.Ed. 601. 

35.6 U.S.—^U. S. V. Resolute Paper 
Products Corp., C.A.N.Y., 247 F.2d 
188—Power Service Corp. v. Jo.s- 
lin, C.A.Cal., 176 F.2d 698—U. S. 
V. Bentley, C.C.A.N.Y., 107 F.2d 382 
—Reynolds Spring Co. v. L. A. 
Young Industries, C.C.A.Mich., 101 
P.2d 257—North German Lloyd v. 


Elting, C.C.A.N.Y., 96 F.2d 48— 
IJkins V. Jefferson Standard Life 
Ins. Co., C.C.A.Tex., 69 F.2d 98— 
Orient Petroleum Co. v. Wichita 
State Bank & Trust Co., C.C.A. 
Tex., 17 F.2d 263—Cooper v. Jewett, 
S.D., 233 F. 618, 147 C.C.A. 426. 

4 C.J, p 696 note 2. 

35.10 U.S.—^Wick v. Keshner, C.A. 
Mo., 244 F.2d 146. certiorari de¬ 
nied 78 S.Ct. 82, 365 U.S. 855, 2 L. 
Ed.2d 63. and 78 S.Ct. 87, 355 U.S. 
856, 2 L.Ed.2d 63. 

35.15 U.S.—Teas v. Kimball, C.A. 

Tex.. 257 F.2d 817. 

Attorney fees 

Where allowance for attorney fees 
was prayed for and no Judgment was 
entered therefor, although other re¬ 
lief was granted, any right thereto 
was lost by plaintiff’s failure to cross 
appeal when defendant appealed. 

U.S.—Fidalgo Island Packing Co. v. 

Phillips, C.A.Alaska, 253 F.2d 621. 
35.20 U.S.—Calhoun County. Fla., v. 
Roberts, C.C.A.Fla., 137 F.2d 130. 

35.25 U.S.—Browne v. Makin, C.A. 
Ga., 177 F.2d 753. 

36. U.S.—Osage Oil & Refining Co. 
V. Mulber Oil Co., C.C.A.Okl., 43 F. 
2d 306—Trinity Portland Cement 
Co. V. Bass Foundry & Machine 
Co., C.C.A.Ohio, 26 F.2d 348—Fed¬ 
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eral Coal Co. v. Royal Bank of 
Canada, C.C.A.N.Y., 10 F.2d 679. 

37. U.S.—Cook V. Lasher, W.Va., 73 
F. 701, 19 C.C.A. 654. 

38. U.S.—Cook V. Lasher, supra. 

38.50 U.S.—^Alabama Great Southern 

R. Co. V. Johnson, C.C.A.Miss., 140 
F.2d 968—U. S. v. Wurtsbaugh, C. 
C.A.La., 140 P.2d 634—Mach v. Ab¬ 
bott Co., C.C.A.Neb., 136 F.2d 7. 
certiorari denied 64 S.Ct. 80, 320 U. 

S. 773, 88 L.Ed. 464. 

Elementary principle 

U.S.—Devine v. Zimmerman, C,C.A. 
Mo., 133 F.2d 860. 

Doctrine applicable to Dnlted States 

United States is not entitled, any 
more than the ordinary litigant, to 
take advantage of error which it has 
itself invited. 

U.S.—U. S. V. Hoth, C.A.Wash., 207 

F.2d 386. 

38.55 U.S. — Alabama Great Southern 
R. Co. V. Johnson, C.C.A.MiBs., 140 
F.2d 968—U. S. v. Wurtsbaugh, C. 
C.A.La., 140 F.2d 684. 

3&60 U.S. —^Alabama Great Southern 
R. Co. V. Johnson, C.C.A^Mi8s.« 140 
F.2d 968— Mach v. Abbott Co.* C.C. 
A.Neb., 136 F.2d 7, cerUorarl de¬ 
nied 64 act. 80, 320 U.S. ni. tl 
L.Ed. 464. 
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it is stated with more particularity that a party 
will not be permitted on appeal to take advantage 
of errors in the proceedings in the trial court 
which he himself committed,89 or which he invited 
or induced the trial court to commit,^® or which 
were the natural consequences of his own neglect 
or misconduct^i This is especially true where the 
orrors were not prejudicial.^2 

The doctrine is of wide and varied application, 
beginning with and attending a trial through¬ 
out.^ 2.6 It has been stated that the doctrine, when 
justly and correctly applied, is a wise and whole¬ 
some one,^2.10 but, based as it is on estoppel, it 
finds its justification only when facts exist which 
raise an estoppel.^^.is The doctrine does not 
apply if the action of the party did not induce the 
court to fall into error.^ 2.20 

b. Jurisdiction and Procedure to Determine 
Jurisdiction 

While Jurisdiction of the subject matter of a con¬ 
troversy may not be acquired by consent or estoppel, If 
It Is necessary for the court to ascertain facts to deter¬ 
mine whether Jurisdiction does exist, a party who does 
not complain to the trial court of the procedure employed 


to ascertain such facts may not complain thereof on 
appeal. 

Jurisdiction of the subject matter of a contro¬ 
versy must exist as a matter of law, and may not 
be conferred by consent of the parties or by es¬ 
toppel.^® When jurisdiction becomes an issue in 
a case so that it is necessary for the court to as¬ 
certain facts which will determine whether juris¬ 
diction does or does not exist, if a party does not 
complain to the trial court of the procedure em¬ 
ployed to ascertain such facts, no complaint on 
this point will be entertained on appeal.'^8*® 

c. Nature and Theory of Gause and Grounds of 
Action or Defense 

it it a rule of general application that a party may 
not try a cate on one theory in the lower court and, when 
defeated on that theory, advance a different theory on 
appeal; but thit rule It tubject to certain qualiflcationt 
and limitationt. 

It is a rule of general application that a party is 
not permitted to try a case in the lower court on 
one theory, and, when defeated on that theory, 
adopt a different position or theory in the court of 
appeals,^^ and hence a party may not urge a re- 


Prolo&flriiiflr of lltiffatioiL 

“A party may not secure a reversal 
resulting In prolonging the litiga¬ 
tion by reliance upon an error for 
which it was responsible.’* 

U.S.—Remington Rand, Inc. v. U. S., 
C.A.N.Y., 202 F.2d 276, 278. 

39. U.S.—Strickland v. Perry, C.A. 
Fla., 244 F.2d 24, certiorari denied 
78 S.Ct. 72, 355 U.S. 847, 2 L..Ed.2d 
56—Rosaly v. Gonzalez, C.C.A.Puer- 
to Rico. 106 F.2d 169. 

National Loan & Investment Co. 
V. Rockland Co., Minn., 94 F. 336, 
36 C.C.A. 370. 

railnro to file ■npplomental coxuplaint 

U.S.—Southern Cal. Freight Lines v. 
Davis, C.C.A.Cal., 167 F.2d 708. 

40. U.S.—Capella v. Zurich General 
Acc. Liability Ins. Co., C.A.La., 194 
F.2d 658—Orenstein v. U. S., C.A. 
Mass., 191 F.2d 184—Platt v. U. S., 
C.C.A.Okl., 163 F.2d 165—U. S. v. 
Wurtsbaugh, C.C.A.La., 140 r.2d 
634—Petersen v. Chicago, Great 
Western Ry. Co., C.C.A.Neb., 138 
F.2d 304, 149 A.L.R. 755—Mach v. 
Abbott Co., C.C.A.Neb., 136 F.2d 7, 
certiorari denied 64 S.Ct. 80, 320 

U. S. 773, 88 L.Ed. 464—Smails v. 
O’Malley, CC.A.Neb., 127 F.2d 410 
—Lake City, Nettleton & Bay Road 
Improvement Dist. No. i of Craig¬ 
head County, Ark., v. Luehrmann, 
C.C.AArk., 118 F.2d 458—Hummel 

V. Wells Petroleum Co., C.C.A.Ill., 
Ill F.2d 883—Pitcairn v. Fisher. 
C.C.A.lowa, 78 F.2d 649— Globe & 
Rutgers Fire Ins. Co. v. Winter 
Garden Co., C.C.A.N.T., 9 P.2d 227, 
esrtiorari denied 46 S.Ct. 352, 270 


U. S. 664, 70 L.Ed. 782—Boatmen’s 
Bank of St. Louis, Mo., v. Fritzlen, 
Kan., 221 F. 145, 137 C.C.A. 45— 
Delta Lumber Co. v. Schwarz 
Wheel Co., D.C.Pa.. 218 F. 86—Na¬ 
tional Loan & Investment Co. v. 
Rockland Co., Minn., 94 F. 335, 36 
C.C.A. 370. 

4 C.J. p 700 note 39. 

41. U.S.—Rosaly v. Gonzalez, C.C.A. 
Puerto Rico, 106 F.2d 169—South¬ 
ern Pac. Co. V. Hall, Cal., 100 F. 760, 
41 C.C.A. 60. 

42. U.S.—Rosaly v, Gonzalez, C.C.A. 
Puerto Rico, 106 P.2d 169—Schaffer 

V. Pennsylvania R. Co., C.C.A.I11., 
101 F.2d 369. 

XrregiUarlties resulting from sUenoe 

U.S.—N. L. R, B. V. Whlttenberg, C. 

C.A.6, 165 F.2d 102. 

42.S U.S.—^Alabama Great Southern 
R. Co. V. Johnson, C.C.A.Miss., 140 
F.2d 968. 

42.10 U.S.—^Alabama Great Southern 
R. Co. y. Johnson, suprsu 

42.15 U.S.—Alabama Great Southern 

R. Co. V. Johnson, supra. 

42410 U.S.—Platt V. U. S., C.C.A.Okl., 
163 P.2d 165. 

43. U.S.—Little Rock St. Grading 
Dist. V. Hagadom, Ark., 186 F. 451, 
108 C.C.A. 429, certiorari denied 32 

S. Ct. 624, 223 U.S. 721, 56 L.Ed. 
630. 

Xatrodnolng evldsaos as not estoppel 

Where plaintiff’s evidence in suit 
on war risk policy showed that court 
was without Jurisdiction, introduc¬ 
tion of evidence to controvert evi¬ 
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dence offered by plaintiff did not pre¬ 
clude government from relying on 
absence of jurisdiction on plaintiff's 
appeal. 

U.S.—Egan v. U. S., C.C.A.II1., 80 F.2d 
404. 

43.5 Use of affidavits 

*'We know of no rule or statute 
which prescribes the course which a 
hearing shall take upon an issue such 
as is here presented. We may as¬ 
sume, without deciding, that plaintiff 
upon a proper request would have 
been entitled to offer oral testimony 
but, even so, plaintiff cannot now 
complain, because no such request 
was made. So far as the record dis¬ 
closes, both sides were agreeable to 
a submission of the facts as they 
did, that is, in the form of affidavits. 
It is now too late to complain that 
the court should have ascertained 
the facts in some other manner.” 
U.S,—Canvas Fabricators, Inc. v. 
William E. Hooper & Sons Co., C.A. 
Ill., 199 F.2d 485, 488. 

44. U.S.—^Lambur v. Yates, C.C.A. 
Mo., 148 P.2d 187—Saulsbury Oil 
Co. V. Phillips Petroleum Co., C.C. 
A.Okl., 142 F.2d 27, certiorari de¬ 
nied 65 S.Ct. 62, two cases, 323 U. 
S. 727, 89 L.Ed. 584—Petersen v. 
Chicago, Great Western Ry. Co., C. 
C.A.Neb., 188 P.2d 304, 149 A.L.R. 
765—^Raiche v. Standard Oil Co., 
C.C.A.Iowa, 137 F.2d 446—^Parts 
Mfg. Corporation v. Lynch, C.C.A. 
N.T., 129 P.2d 841—Charles A. 

Hinsch & Co. v. Rowan County, 
Ky., C.C.A.Ky., 126 P.2d 189— 
Ramming Real Estate Co. v. U. S., 
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versal because the case was tried below on an er- therewith.^® So, a party may not take, on appeal, 

roneous theory in which he acquiesced.^® Accord- ^ position inconsistent with that which he main- 

ingly, when a party relies, in the trial court on a ^ 

cert.'iin ground of action or defense, he is bound 

thereby and will not be allowed to assume, in the certain ordinances,the right of his opponent 
api)ellate court, any position which is inconsistent to plead limitations,^® or the nature of his cause 


C.C.A.Mo., 122 F.2d 892-~Slerocin- 
ski V. E. I. Du Pont De Nemours & 
Co , C.C.A.Pa., 118 F.2d 631-—Reidy 
V. Mynttl, C.C.A.Alaska, 116 F.2d 
725—New York Life Ins. Co. v. 
Calhoun, C.C.A.Mo., 114 F.2d 526, 
certiorari denied 61 S.Ct. 141, 311 
U.S. 701, 85 L.Ed. 455—Associated 
Indemnity Corporation v. Scott, C. 
C.A.Tex., 103 F.2d 203—U. S. to 

U. se of Merchants & Manufacturers 
Securities Co. v. Johnson, C.C.A. 
Mo., 98 F.2d 462—Henry H. Cross 
Co. V. Simmons, C.C.A.Arlz., 96 F. 
2d 482—Renwlck v. U. S., C.C.A. 
HI., 87 F.2d 123—Indemnity Ins. 
Co. of North America v. Atchison, 

T. & S. F. Ry. Co., C.C.A.Ariz., 85 
F.2d 1006—Title Guarantee & 
Trust Co. V. Mcllwain, C.C.A.Cal., 
73 F.2d 754—U. S. v. Nickle, C.C.A. 
Mo., 70 F.2d 873—U. S. Potash Co. 

V. McNutt. C.C.A.N.M., 70 P.2d 126, 
costs taxed 70 P.2d 1003—Bovay v. 
Fuller, C.C.A.Ark., 63 P.2d 280— 
Kimble v. Kiser, C.C.A.W.Va., 59 
r.2d 026—Virginian Ry. Co. v. 
Chambers, C,C.A.W.Va.. 46 F.2d 20, 
aillrmed 52 S.Ct. 27. 284 U.S. 577, 
76 L.Ed. 601—Sacramento Subur¬ 
ban Fruit Lands Co. v. Melin, C.C. 
A.Cal., 36 F.2d 907, followed In 
Sacramento Suburban Fruit Lancl.s 
Co. V. Curtis, 36 F.2d 923—Ala¬ 
bama Chemical Co. v. Internation¬ 
al Agr. Corporation, C.C.A.Ala., 35 
P.2d 907, certiorari denied 50 S.Ct. 
240, 281 U.S. 727, 74 L.Ed. 1144— 

U. S. V. Peterson, C.C.A.Wyo., 34 
P.2d 245—Rees v. Lombard, C.C.A. 
Cal., 21 F.2d 27C—Arkansas An¬ 
thracite Coal & Land Co. v. Stokes, 
C.C.A.Ark., 2 F.2d 611—Southern 
Cotton Oil Co. V. Shelton, S.C., 220 
P. 247, 136 C.C.A. 600. 

D.G.—Baldi v. Ambrogi, 89 F.2d 845, 
67 App.D.C. 101—Penn Oil Co. v. 
Vacuum Oil Co., 48 P.2d 1008, 60 
App.D.C. 96. 

4 C.J. p 701 note 49. 

l^aw govemlnflf tart aotioa 

In tort action tried in the lower 
court on theory that New York law 
governed action, and where it was 
not until plaintiff filed reply brief in 
court of appeals that It was stated 
that tort occurred in Florida and ac¬ 
tion should be governed by Florida 
law, such contention would not be j 
entertained on appeal. I 

U.S.—^Krasnow v. National Airlines, | 
C.A.N.y., 228 F.2d 326. 

Disclaimer on trial 
Where one of the parties dis¬ 
claimed at the trial any intention of 


attacking the good faith of the other 
party, claiming that the question of 
I good faith was immaterial to the is¬ 
sue, he Is estopped on an appeal to 
claim that such other party acted in 
bad faith and conspired with others 
to deprive him of his property. 

D.C.—Staples v. Port Graham Coal 
Co., 46 App.D.C. 642. 

45. U.S.—Arkansas Anthracite Coal 
& Land Co. v. Stokes, C.C.A.Ark., 2 
F.2d 611. 

46. U.S.—Board of Com’rs for At- 
chafalaya Basin Levee Dist. v. 
Smyth, C.A.La., 187 F.2d 11, certio¬ 
rari denied 72 S.Ct. 39, 342 U.S. 
821, 96 L.Ed. 621—Woods v. Hill- 
crest Terrace Corp., C.A.S.D., 170 
F.2d 980—Bowles v. Marx Hide & 
Tallow Co., C.C.A.Ky.. 153 F.2d 146 
—Twachtman v. Connelly, C.G.A. 
Ohio. 106 F.2d 601—Dant & Russell 
v. J. D. Halstead Lumber Co., C.C. 
A.Cal., 103 F.2d 306—Fitzgerald v. 
McFadden, C.C.A.N.Y., 88 F.2d 639 
—Lord V. Territory of Hawaii, C. 
C.A.Hawaii, 79 F.2d 761. 

Particular matters aot available 

(1) State suing insolvent bank’s 
receiver on trust theory cannot on 
appeal claim right of preference in 
distribution. 

U.S.—Flman v. State of South Dako¬ 
ta, C.C.A.S.D., 29 F.2d 776, certio¬ 
rari denied Fiman v. State of 
South Dakota, 49 S.Ct. 264, 279 U. 
S. 841, 73 L.Ed. 987. 

(2) Surety, suing individual claim¬ 
ants to have liability on highway 
contractor’s bond prorated, could not 
as.sert on appeal that bond protected 
state only. 

U.S.—American Surety Co. of New 
York v. James A. Dick Co., C.C.A. 
N.M., 23 F.2d 464, certiorari denied 
49 S.Ct. 26. 278 U.S. 624, 73 L.Ed. 
545. 

(3) On appeal from order relegat¬ 
ing claimant to status of general 
creditor, debtor's receiver could not 
contend that claimant should be rel¬ 
egated to status Inferior to that of 
general creditor, where receiver In 
lower court repeatedly prayed that 
claimant should be given status of 
general creditor. 

U.S.—Stepp V. McAdams. C.C.A.Cal., 
88 F.2d 925. 

(4) Stevedore, electing to try ac¬ 
tion under Oregon Employers' Lia¬ 
bility Law, was not entitled to ap¬ 
ply Merchant Marine Act abolishing 
fellow-servant rule. 

U.S.—Van Norden v. Chas. R. McCor¬ 
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mick Lumber Co. of Delaware, C. 
C.A.Or., 17 F.2d 668, certiorari de¬ 
nied 47 S.Ct. 768, 274 U.S. 768, 71 
L.Ed. 1337. 

(6) In false imprisonment action, 
plaintiff, having claimed proceedings 
should have been instituted before 
United States commissioner, cannot 
claim ho should have been taken be¬ 
fore justice of peace. 

U.S.—Janus v. U. S. ex rel. Hum¬ 
phrey, C.C.A.Idaho, 38 P.2d 431. 

(6) Where parties stipulated In 
the trial court that there was no 
genuine issue of fact, and at the trial 
defendant did not attempt to Indi¬ 
cate that ther^ existed an issue of 
fact by offering to introduce evi¬ 
dence following plaintiff’s motion for 
summary judgment, on appeal de¬ 
fendant is precluded from claiming 
that he was deprived of a trial on 
any material issue of fact. 

U.S.—Demelle v. I. C. C., C.A.Me., 219 
F.2d 619, certiorari denied 76 S.Ct. 
62, 350 U.S. 824, 100 L.Ed. 736. 

Fositioa on review not inoonsisteat 

Rule that precludes change of the¬ 
ory on appeal did not preclude as¬ 
signee of judgment who insisted on 
right to recover full amount of judg¬ 
ment in trial court from admitting 
that he was entitled only to contri¬ 
bution. 

U.S.—Nelson v. Century Indemnity 
Co., C.C.A.CaI., 65 F.2d 765, certio¬ 
rari denied Century Indemnity Co. 
V. Nelson, 54 S.Ct. 120, 290 U.S. 683, 
78 L.Ed. 588. 

47. OrdinanooB grrantlag franchlBo 

City, having prior to and since 
commencement of litigation by street 
railway company taken position that 
ordinances granting franchises were 
valid, cannot thereafter contend that 
ordinances were void ab initio. 

U.S.—City and County of Denver v. 
Denver Tramway Corporation, C. 
C.A.C 0 I 0 ., 23 F.2d 287, certiorari de¬ 
nied 49 S.Ct. 20, 278 U.S. 616, 73 L. 
Ed. 639. 

48. Bight zooGgalsed la trial court 

Inability of corporation to plead 
statute of limitations for failure to 
comply with law could not be raised 
for first time on appeal where case 
was tried on theory recognizing ca¬ 
pacity of corporation to plead stat¬ 
ute. 

U.S.—Sacramento Suburban Fruit 

Lands Co. v. Melin, C.C.A.CaL, 86 
F.2d 907, followed In Sacramento 
Suburban Fruit Lands Co. v* Cur¬ 
tis, 36 F.2d 923. 
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of action.^* 

' Limitations and qualification of rule. The rule 
that the parties on appeal are bound by the theory 
on which the action was tried in the court below 
is not absolute,^9.6 and, since it is based on estoppel, 
it g:enerally will not be applied where the facts do 
not permit an estoppel to be raised.**®*^® It is en¬ 
forced only where injustice will not result.^® The 
rule does not apply where there is no attempt on 
review to assert a theory different than that follow¬ 
ed in the trial of the case.^®-5 

A reviewing court may notice and review an 
error apparent on the record even though this in¬ 
volves deciding the case in the appellate court on 
a theory different than that followed in the trial 
court.5®-^® 

d. Parties 

It proceedings In the trial court were defective for 
want of proper parties, a party who was responsible for 
such defect may not assert it on appeal. 

If proceedings in the trial court were defective 
for want of proper parties, a party who was re¬ 
sponsible for the defect will not be permitted to 
assert it on appeal,^! and a party who brings before 
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the court one who is only a formal party will not 
be heard to challenge the right of such formal par¬ 
ty to defend the suit or to review an adverse 
judgment.5l*6 Furthermore, if two defendants are 
sued jointly, and one procures the dismissal of the 
other, the one procuring the dismissal may not 
allege as error the dismissal of the other,^!-^® and 
defendant procuring the dismissal may not insist 
on appeal that judgment should have been rendered 
against the codefendant whose dismissal from the 
case he had procured.^^-^^ 

e. Pleadings 

On appeal a party may be precluded from asserting 
an alleged error as to pleadings either because of the 
applicability of the rule against trying a case on one 
theory and advancing a different theory on appeal, or 
because of the applicability of the doctrine of invited 
error. 

The rule, supra subdivision c of this section, 
that the parties cannot elect to try their causes on 
one theory in the trial court, and, when defeated on 
that theory, assume a different position in the ap¬ 
pellate court, applies to errors with respect to 
pleadings52 and with respect to matters involving 
issues, proof, and variance.^® In the application of 


49. Bxprsaa or implied contract 

Evidence and claim for legal serv- 
Icea showed that attorney based 
claim and tried case on quantum 
meruit, precluding reliance on ap¬ 
peal on theory of express contract. 
U.s,— Wickwlre v. Martin, C.C.A.Okl., 

63 F.2d 64. 

Written or oral oontract 

Where action for balance due un¬ 
der employment contract was tried 
on theory that employee's claim was 
predicated on a written agreement, 
it was too late for employer on ap¬ 
peal to contend that employment con¬ 
tract involved was oral. 

U.S.—^Atkinson v. New Britain Mach. 

Co., C.C.A.IU.. 154 P.2d 895. 

49.6 U.S.—Lambur v. Yates. C.C.A. 

Mo., 148 F.2d 137. 

Failure to urge aooeptahle theorp on 
trial judge 

“But it is not an inflexible rule 
that the plaintiff must in all cases 
be held to his theory of the com¬ 
plaint as urged in the trial court, 
where the allegatiens of the com¬ 
plaint, even though inartistically 
drawn, are sufficient to set forth a 
tort claim well-founded in principle 
and in precedent. It may serve the 
interest of justice to give the plain¬ 
tiff a chance to establish its case by 
proof, even though counsel for the 
plaintiff did not urge an acceptable 
theory of liability upon the District 
Judge and thus. In a sense, may be 
said to have induced the adverse 


judgment now complained of. We 
think such is the case here." 

U.S.—Keene Lumber Co. v. Leven- 
thal, C.C.A.Mass., 165 F.2d 815, 823. 

49.10 Seulal of opportunity fully to 
develop theory 

An Intervening party who was per¬ 
emptorily ordered to be seated at 
trial before he had a chance to de¬ 
velop his theory would be permitted 
to litigate fully on the merits after 
granting of intervention by the court 
of appeals, whatever theory such 
party may have asserted originally 
on petition for intervention. 

U.S.—Park & Tilford v. Schulte, C.C. 
A.N.Y., 160 F.2d 984, certiorari de¬ 
nied 68 S.Ct. 64, 332 U.S. 761, 92 
L.Ed. 347. 

60. U.S.—Associated Indemnity Cor¬ 
poration V. Scott, C.C.A.T€X., 103 
F.2d 203. 

60.6 U.S.—U. S. V. F. S. Kelly Fur¬ 
niture Co., C.A.Minn., 177 F.2d 439 
—Porter v. Crawford & Doherty 
Foundry Co., C.C.A.Or., 154 F.2d 
431, certiorari denied 67 S.Ct. 53, 
329 U.S. 720, 91 L.Ed. 624. 

60.10 U.S.—^Lambur v, Yates, C.C.A. 
Mo., 148 F.2d 137. 

61. U.S.—^Home Ins. Co. of New 
York V. Scott, C.C.A.Ohlo, 46 F.2d 
10, reversed on other grounds Sun 
Ins. Office v. Scott, 52 S.Ct. 72, 284 
U.S. 177, 76 L.Ed. 229. 

Party bound by slsotlou 
Plaintiff electing to proceed on own 
I account, after being apprised on for¬ 
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mer appeal and subsequent proceed¬ 
ings before master that third party 
should be additional plaintiff, was 
bound by election. 

U.S.—Lawrence-Williams Co. v. So- 
ciete Enfants Gombault Et Cie, C. 
C.A.Ohio, 62 F.2d 774, certiorari de¬ 
nied Societe Enfants Gombault Et 
Cie V. Lawrence-Williams Co., 53 
S.Ct. 406, 285 U.S. 649, 76 L.Ed. 
940. 

61.5 U.S.—Glenn v. American Sur. 
Co., C.CA.Ky., 160 F.2d 977. 

51.10 U.S.—U. S. V. Scrinopskle. C. 
A.Tex., 179 F.2d 959. 

51.16 U.S.—^U. S. V. Scrinoposkie. 
supra. 

52. U.S.—Harkin v. Brundage, C.C. 
A.I11., 13 F.2d G17, 47 S.Ct. 237, 273 
U.S. 682, 71 L.Ed. 838, reversed on 
other grounds 48 S.Ct. 268, 276 U.S. 
36, 72 L.Ed. 467, 

53. Case tried oa theory issue was 
prsseated 

In action for commission for pro¬ 
curing reinsurance contract, where 
plaintiffs themselves brought out evi¬ 
dence showing that they represented 
adverse principals without knowl¬ 
edge of both, and defendant, at close 
of whole case, moved to dismiss com¬ 
plaint on such ground and plaintiffs 
did not suggest that issue was not 
in case but were content to meet it, 
plaintiffs could not, on defendant’s 
appeal, rely on defendant’s failure to 
plead such defense. 

U.S.—Wolfe V. International Rein- 
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this rule, where parties join in trying a case on 
the theory that certain matters are within the is¬ 
sues as framed, they will be held to such theory, 
and will not be permitted for the first time on ap¬ 
peal to shift their position.58.5 Thus, where the 
parties, with the assent of the trial court, have 
tried their case on the theory that the doctrine of 
last clear chance was within the issues pleaded, 
defendant may not, on an appeal prosecuted by 
plaintiff, assert that since plaintiff did not affirma¬ 
tively plead negligence predicated on the doctrine 
of last clear chance as he was required to do, plain¬ 
tiff may not rely on the doctrine as the basis of his 

recovery.53.10 

The doctrine of invited error, considered supra 
subdivision a of this section, prevents a party from 
asserting as error defects in his adversary’s plead¬ 
ings caused by the party complaining thereof.^^ 

f. Evidence and Witnesses 

The general rules that on appeal an appellant Is 
precluded from complaining of errors which he commit¬ 
ted or invited, or from taking a position inconsistent 
with that adopted in the trial court are applied to the 
admission and exclusion of evidence, the weight and 
sufficiency of evidence, and the mode of eliciting testi¬ 
mony at the trial. 
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It is stated supra subdivisions a and c of this 
section that on appeal an appellant is precluded 
from complaining of errors which he committed 
or invited, or from taking a position inconsistent 
to that adopted in the trial court, and these rules 
apply to errors claimed with respect to rulings on 
evidence and mode of proof in general.^® 

Burden of proof. One who voluntarily assumes 
the burden of proof will not be heard on appeal to 
assert that the burden was on the other party.®® 

Admission of evidence, A party may not com¬ 
plain, on appeal, of the admission of certain evi¬ 
dence where its admission was due to his own 
fault®or where he objected to the withdrawal of 
the evidence.®® So, an appellant may not assert 
as error the admission of evidence which he him¬ 
self has introduced®® or which he has himself 
elicited or brought out, as by cross-examination of 
his adversary’s witnesses in the trial of the cause 
below.®® 

A party who introduces improper evidence such 
as that which is incompetent, or evidence inad¬ 
missible under the pleadings, will not be permitted 
to assert as error the subsequent admission of same 
or similar evidence offered by his adversary,®^ 


suranco Corporation, C.C.A.N.T., 73 
F.2d 267, certiorari denied G.'i S.Ct. 
637. 294 U.S. 725, 79 L.Ed. 1256. 

63.5 TT.S.—Mills v. Denver Tramway 
Corp., C.C.A.C 0 I 0 ., 165 F.2d SOS- 
Continental Illinois Nat. Bank & 
Trust Co. of Chicago v. Ehrhart, 
C.C.A.Tenn., 127 F.2d 341. 

63.10 U.S.—Mills V. Denver Tram¬ 
way Corp., C.C.A.Colo., 166 F.2d 
808 . 

64. U.S.—Haley v. Kilpatrick, Colo., 
104 F. 647, 44 C.C.A. 102. 

4 C.J. p 703 note 69 [a]. 

66 . U.S.—Boaz v. Mutual Life Ins. 
Co. of N. Y., C.C.A.M 0 ., 146 F.2d 
321—Yoder v. Nu-Enamel Corpora¬ 
tion, C.C.A.Neb., 146 F.2d 420— 
Baldrich v. Barbour, C.C.A.Puerto 
Rico, 90 F.2d 867, motion denied 91 
P.2d 650—MacLaughlin v. Hull, C. 
C.A.Wash., 87 P.2d 641—Fidelity & 
Deposit Co. of Maryland v. Lind- 
holm, C.C.A.Cal,, 66 P.2d 56, 89 A. 
L.R. 279—Chesapeake & O. R. Co. 
V. Lushbaugh, C.C.A.Ohio, 17 F.2d 
986. 

66 . U.S.—^Remington Rand, Inc. v. 
U. S., C.A.N.T., 202 F.2d 276—Pa¬ 
cific Portland Cement Co. v. Food 
Machinery & Chemical Corp., C.A. 
Cal., 178 P.2d B41—Raiche v. Stand¬ 
ard Oil Co.. C.C.A.Iowa, 137 P.2d 
446—U. S. V. Peterson, C.C.A.Wyo., 
84 F.2d 246—Spokane Interstate 
Fair ABS*n ▼. Fidelity & Deposit 


Co. of Maryland, C.C.A.Wash., 16 
P.2d 48. 

Lost deed 

V/here plaintiff claimed title was 
based on a lost deed, and defendant 
undertook the burden of proving the 
contents thereof, and the case was 
tried and decided on the theory that 
the burden was on defendant, appel¬ 
late court would determine the case 
on such theory. 

U.S.—Chicago, Wilmington & Frank¬ 
lin Coal Co. V. Menhall, C.C.A.I11., 
131 F.2d 117. 

57. U.S.—Stentor Electric Mfg. Co. 
v. Klaxon Co., C.C.A.Del., 115 F.2d 
268, reversed on other grounds 61 
S.Ct. 1020, 313 U.S. 487, 86 L.Ed. 
1477—Twachtman v. Connelly, C. 
C.A.Ohio. 106 F.2d 601—United 
Shoe Machinery Corporation v. 
Paine, C.C.A.N.H., 26 P.2d 694, 58 
A.L.R. 1398. 

Failure to object 

U.S.—Israel v. U. S., C.A.N.T., 247 P. 
2d 426. 

58. U.S.—Chicago & E. R. Co. v. 
Ohio City Lumber Co., Ohio, 214 P. 
751, 131 C.C.A. 67. 

59. U.S.—U. S. V. Compania Cubana 
De Avlacion, S. A., C.A.Fla., 224 F. 
2d 811—Travelers Fire Ins. Co. v. 
Ranney-Davis Mercantile Co., C.A. 
Kan., 173 P.2d 844, certiorari de¬ 
nied 69 S.Ct. 1495, 337 U.S. 930, 93 
L.Ed. 1737—Oakland Water Front 
Co. V. Le Roy. C.C.A.Cal.. 282 P. 385 
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—Ohio & Michigan Coal Co. v. 
Clarkson Coal & Dock Co.. C.C.A. 
Mich., 266 F. 189. 

D.C.—McCown v. Boone. 154 F.2d 19, 
81 U.S.App.D.C. 19. 

Where defeudaut read lu evidence 
depositions taken by plaintiff, de¬ 
fendant cannot complain on appeal 
that the depositions contained in¬ 
competent and hearsay evidence. 
U.S.—Chicago & E. I. R. Co. v. Col¬ 
lins Produce Co., HI.. 236 F. 867. 
149 C.C.A. 169, affirmed 39 S.Ct. 189, 
249 U.S. 186, 63 L.Ed. 662. 

60 . U.S.—Pabst Brewing Co. v, E. 
Clemens Horst Co., C.C.A.Cal., 264 
F. 909. 

61. U.S.—U. S. V. Regents of N. M. 
School of Mines, C.A.N.M., 186 F. 
2d 389—Hunter v. Derby Poods, C. 
C.A.N.Y., 110 F.2d 970—Bradley v. 
Adams Express Co., C.C.A.Tenn., 
89 F.2d 641, certiorari denied 58 
S.Ct. 17, 302 U.S. 698, 82 L.Ed. 539 
—Chicago & N. W. Ry. Co. v. Kel¬ 
ly. C.CA.Mich., 84 F.2d BBS- 
Standard Accident Ins. Co. v. Ros¬ 
si, C.C.A.Ark., 62 F.2d 647—Chesa¬ 
peake & O. R. Co. v. Lushbaugh. 
C.C.A.Ohlo, 17 P.2d 986. 

Fhotographs 

In an action by a servant for in¬ 
juries received when she fell down 
a dumb-waiter shaft, defendant can¬ 
not complain of Introduction in evi¬ 
dence of photographs of the opening 
into the dumb-waiter on the third 
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an<i it is also a rule of recognized judicial dignity 
that if a party interjects incompetent evidence 
into a case, thereby tending to establish immaterial 
or unrelated facts, he cannot complain on appeal 
that his adversary subsequently offered and was 
permitted to introduce the same kind of evi- 
dence.®i*5 However, if a party on cross-examina¬ 
tion elicits improper evidence, thereafter that par¬ 
ty may not be entitled to produce rebutting testi¬ 
mony on that particular point.®i-i® 

Exclusion of evidence. The rules stated supra 
subdivisions a and c of this section precluding an 
appellant from complaining of errors which he 
commits or invites, or from taking a position con¬ 
trary to that adopted in the trial court, apply to 
errors with respect to the exclusion of tvi- 
dence,®i-i5 and it is not open to a party on appeal 
to complain of errors as to the exclusion of evi¬ 
dence where that party has procured the exclu- 
sion.®i-20 Thus, where a litigant seeks a reversal 
on a ruling of the trial court rejecting evidence 
offered for a specific purpose, he cannot in the 
appellate court change the nature of the limitation 
of his offer, or the ground or theory on which he 
asked the lower court to admit the testimony 
and a party on whose objection evidence was ex¬ 
cluded in the trial court cannot avail himself of 
such evidence in support of his contentions on 

appeal,® 3 

Weight and sufficiency. The general rule that 
on review one may not complain of error which 
he has committed or invited, or take a position on 
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appeal inconsistent with that adopted below, ap¬ 
plies to errors alleged with respect to the weight 
and sufficiency of evidence,®^ and a plaintiff will 
not be heard to complain in the appellate court of 
his own failure to prove his case in the lower 
court.®^'® It is hornbook law that a party who 
procures the exclusion of adverse evidence is es¬ 
topped to assign as error the fact that the record 
is devoid of such evidence,®^-i® and it is not com¬ 
petent for a party to assume, on appeal, an attitude 
different from that which he occupied at the trial, 
and to object to the judgment against him because 
of the want of evidence which was excluded at his 
instance.®^ In like manner a party is estopped to 
complain of the judgment for insufficiency of evi¬ 
dence to supjx)rt it where he supplied the deficiency 
by his own admissions in the court below.®® 

The fact that certain documents were not pro¬ 
duced at the trial cannot be taken advantage of, 
on appeal, by one having possession of the docu¬ 
ments. ®7 

A party wffio has requested an instruction on an 
issue may not thereafter on appeal contend that 
there was no evidence adduced on such issue,®'^-® 
or that the evidence adduced on such issue was in¬ 
sufficient to support a finding.®'^-!® 

Examination of witnesses. It is generally rec¬ 
ognized that a party may not complain of the form 
of questions asked witnesses of the adverse party 
where the questions asked his own witnesses were 
of the same nature,®7-i5 and a party who has pro¬ 
pounded a hypothetical question to his own witness 


floor, where both parties introduced 
evidence concerning: the opening. 
D.C.—Gribson v. Gernat, 267 F. 305, 
60 App.D.C. 3, certiorari denied 40 
S.Ct. 483, 263 U.S. 487, 64 L.Ed. 
1026. 

61.B U.S.-—U. S. V. Regents of N, M. 
School of Mines, C.A.N.M., 185 F. 
2d 389. 

61.10 Improper oplnloa testimony 

Where improper opinion testimony 
was obtained from witness on cross- 
examination by appellant's counsel, 
thereafter appellant could not prop¬ 
erly contend that fair play entitled 
appellant to produce rebutting expert 
testimony. 

U.S.—^DuflC V. Page, C.A.Nev., 249 F. 
2d 187. 

61.15 U.S.—Hudson v. Wylie, C.A. 
Cal., 242 P.2d 436, certiorari denied 
78 S.Ct. 39, 355 U.S. 828, 2 L..Ed.2d 
41—Patton V, Lewis, C.C.A.C 0 I 0 ., 
146 F.2d 544. 

eijao U.S.—F. W. Woolworth Co. V. 
Contemporary Arts. Mass., 73 S.Ct. 
222, 344 U.S. 228, 97 L.£d. 276, 


clarification denied 76 S.Ct. 37, 350 

U. S. 810, 100 L.Kd. 727. 

D’Aleman v. Pan Am. World 
Airways, Inc., C.A.N.Y., 259 F.2d 
493—Hudson v. Wylie, C.A.Cal., 
242 P.2d 435, certiorari denied 78 
S.Ct. 39, 356 U.S. 828, 2 L.Ed.2d 41. 
60. U.S.—Hamming Real Estate Co. 

V. U. S., C.C.A.M 0 ., 122 F.2d 892. 

63. U.S.—U. S. V White Oak Coal 
Co., C,C.A.W.Va., 5 F.2d 439. 

64. U.S.—In re Schluter, Green & 
Co., C.C.A.N.C., 93 F.2d 810. 

64.5 U.S.—Guthrie v. Great Am. Ins. 
Co., C.CA.W.Va., 151 F.2d 738. 

64.10 U.S.—Hudson v. Wylie, C.A. 
Cal., 242 F.2d 435, certiorari denied 
78 S.Ct. 39, 356 U.S. 828, 2 L.Ed.2d 
41. 

65. U.S.—JBtna Life Ins. Co. v. 
Moyer, C.C.A.Pa., 113 F.2d 974— 
McNeil ds Higgins Co. v, Howell, 
C.C.A.I11., 10 P.2d 969. 

Missouri, K, & T. Ry. Co. v. El¬ 
liott, Ind.Terr., 102 F. 96, 42 C.C.A. 
188, affirmed 22 S.Ct. 937, 184 U.S. 
695, 46 L.Ed. 763. 
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66. Sxeontlon of mortgage 

Defendants, who admitted execu¬ 
tion of mortgage in answer, could 
not contend on appeal there was no 
proof of its execution or existence. 
U.S.—Simmons v. Stern, C.C.A.N.M., 
9 F.2d 256. 

67. U.S.—.^tna Casualty & Surety 
Co. V. Reliable Auto Tire Co., C.C. 
A.Mo., 58 F.2d 100. 

67.5 Contributory negligence 

Plaintiff seeking to recover for In¬ 
juries, and requesting Instruction on 
issue of contributory negligence, is 
precluded from contending on appeal 
that no evidence was adduced on is¬ 
sue of contributory negligence. 

—Perry v. District Amusement 
Corporation, 114 F.2d 484, 72 App. 
D.C. 323. 

67.10 D.C.—Indiana Flooring Co. v. 
District Nat. Bank of Washington, 
280 P. 522, 61 App.D.C. 391—Whe¬ 
lan V. Welch, 269 P. 689, 60 App. 
D.C. 173. 

67.15 U.S.—Spears v. Atchison, T. & 
S. F. Ry. Co., C.A.I11., 265 P.2d 780. 
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in a particular form may not complain of a hypo¬ 
thetical question in substantially the same form 
propounded by the opposing party to that party’s 

witness.®7.20 

g. Instructions and Refusal Thereof 

Ordinarily It is not open to a party on appeal to 
contend that the charge by the court was erroneous If 
the complaining party was in any way responsible for 
the error. 

The doctrine of invited errors, discussed gener¬ 
ally supra subdivision a of this section, and the 
rule, stated supra subdivision c of this section, to 
the effect that a party may not on appeal take a 
position inconsistent with that taken in the trial 
court, apply to errors with respect to instructions.®® 
Thus, appellant will not be permitted, on appeal, to 
allege that an instruction is erroneous or improper 
where the instruction was given at his request by 
the trial court;®® where it is substantially the same 
as one requested by him;*^® or where it is in ac¬ 
cord with the theory advanced by him at the trial 
and, in accordance with these principles, an appel¬ 
lant is estopped to question the correctness of an 
instruction as to the amount of recovery or rule 
of damages when such instruction was adopted at 
his instance, or is similar to one requested by 
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him.^i*5 

An appellant will not be permitted to allege that 
an instruction is erroneous where the error arose 
from a consideration of improper evidence intro¬ 
duced by himself,72 and he cannot assign as error 
an inconsistency in the charge which was produced 
by the giving of an erroneous instruction which 
he requested.73 Furthermore, an appellant cannot 
complain of an alleged error in the instructions 
which were given when the same error is found 
in his own instructions.^®-® 

Where counsel for a party is requested by the 
court to prepare and submit an instruction on an 
issue in the case, and counsel declines or fails to 
so do, thereafter on appeal the party may be pre¬ 
cluded from objecting to the instruction framed and 
given by the court.73-i0 

Failure or refusal to instruct. Appellant may 
not complain on appeal of the trial court’s failure 
to give a particular charge which would be in¬ 
consistent with one requested by himself,74 and 
appellant may not complain of the refusal of the 
trial court to give a charge which would be in¬ 
consistent with the position appellant took at the 
trial of the casc*,74-5 ^qj. ^^n he complain of the 


67.20 U.S.—Spears v. Atchison, T. & 
S. F. Ry. Co., supra. 

68. U.S.—Bryant v. Hall, C.A.Ga., 
238 F.2d 783—Filotei v. Carnegie- 
lllinois Steel Corp., C.A.Pa., 187 F. 
2d 483—Petersen v. Chicago, Groat 
Western Ry. Co., C.C.A.Neb., 138 F. 
2d 304, 149 A.L.R. 755—Smails v. 
O’Malley. C.C.A.Neb., 127 F.2d 410 
—B. F. Sturtevant Co. v. Champion 
Fibre Co., Ohio, 232 F. 1, 146 C.C. 
A. 193. 

69. U.S.—^Witter v. Henry, C.A.Va., 
181 F.2d 10—^Kentucky West Vir¬ 
ginia Gas Co. V. Lafferty, C.A.Ky., 
174 F.2d 848—Franklin Life Ins. 
Co. v. Heitchew, C.C.A.Tex., 146 F. 
2d 71, certiorari denied 65 S.Ct. 914, 
324 U.S. 865, 89 L.Ed. 1421—Mann 
V. Funk, C.C.A.Pa., 141 F.2d 260— 
American Ins. Co. of Newark, N. 
J., v. Vann, C.C.A.N.C.. 118 F.2d 
1004—McVeigh v. McGurren, C.C. 
A.Ill., 117 F.2d 672, certiorari de¬ 
nied 61 S.Ct. 960, 313 U.S. 573, 85 
L.Ed. 1531—Security Life Ins. Co. 
V. Seeber, C.C.A.I11.. 41 F.2d 600— 
Bridgewater Gas Co. v. Home Gas 
Fuel Co., Ohio. 69 P. 40, 7 C.C.A. 
652. 

D.C.—Barone v. Williams, 199 P.2d 
189,‘91 U.S.APP.D.C. 174. 

Error impiited to party 
Errors, if any, in requested in¬ 
structions given are to be imputed to 
the party making the request rather 
than to the court. 


U.S.—Smails v. O’Malley, C.C.A.Neb., 
127 F.2d 410. 

70. U.S.—Maloney v. Tunnell, C.A. 
Del.. 218 F.2d 705—Twentieth Cen¬ 
tury-Fox Film Corp. v. Brookside 
Theatre Corp., C.A.Mo., 194 F.2d 
846, certiorari denied 72 S.Ct. 1035, 
343 U.S. 942. 96 L.Ed. 1348—North¬ 
ern Pac. Ry. Co. v. Haugan, C.A. 
Minn., 184 F.2d 472—Badgett v. 
Johnson-Fife Hat Co., Ind.Terr., 85 
F. 408, 29 C.C.A. 230. 

Belated instmotioa 

Defendant, requesting an instruc¬ 
tion that if decedent when killed 
was crossing the tracks at a point 
other than the cinder walk he was 
not a passenger. Is estopped to claim 
that the court erred in charging that 
if he was on the walk he was a pas¬ 
senger. 

D.C.—^Washington Ry. & Electric Co. 

V. Clark, 46 App.D.C. 88. 
FartloipatloA ia fraudag of lastxno- 
tion 

Fact that appellant participated in 
framing of instruction will preclude 
him from contending on review that 
instruction was erroneous. 

U.S.—Stokes V. Continental Assur. 
Co., C.A.Fla., 242 F.2d 893, certio¬ 
rari denied 78 S.Ct. 268, 355 U.S. 
890, 2 L.Ed.2d 189. 

71. U.S.—Western Machinery Co. v. 
Consolidated Uranium Mines, Inc., 
C.A.Utah, 247 F.2d 685—Bercut v. 
Park, Benziger & Co., C.C.A.Cal., 150 
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F.2d 731—Roschek v, Williamson, 
C.C.A.Ind., 142 P.2d 542, certiorari 
denied 65 S.Ct. 94, 323 U.S. 760, 89 
L.Ed. 608—Griffin Grocery Co. v. 
Richardson, C.C.A.Okl., 10 F.2d 467. 

Bracken v. Union Pac. Ry. Co., 
Neb.. 75 F. 347, 21 C.C.A. 387. 

71.5 U.S.—^Alabama Great Southern 
R. Co. V. Johnson, C.C.A.Miss., 140 
F.2d 968. 

72. U.S.—Phenix Ins. Co. v. Wilcox 
& Gibbs Guano Co., S.C., 65 F. 724, 
13 C.C.A. 88. 

73. U.S.—Illinois Cent. R. Co. v. 
Griffin, Wis., 80 F. 278, 25 C.C.A. 
413. 

73.6 U.S.—Krlenke v. Illinois Cent. 
R. Co., C.A.Ill., 249 F.2d 840—Dltter 
V. Yellow Cab Co., C.A.I11., 221 F.2d 
894. 

73.10 U.S.—State of Missouri ex rel. 
and to Use of Ward v. Fidelity & 
Deposit Co. of Md., C.A.Mo., 179 F. 
2d 327. 

74. Am to burden of proof 

Plaintiff may not complain of the 
court’s failure to charge that the bur¬ 
den of proving suicide was on defend¬ 
ant where plaintiff requested the 
court to charge that the burden was 
on him. 

U.S.—Mitchell y. New England Mut. 
Life Ins. Co., C.C.A.Va., 123 F.2d 
246. 

74.5 U.S.—Chicago & N. W. Ry. Co. 
V. Curl, C.A.Minn.. 178 F.2d 497. 
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court's refusal to direct the jury to disregard evi¬ 
dence which he himself has introduced.^® So, 
where appellant objected in the trial court to the 
giving of an instruction previously requested by 
him, he cannot complain, on appeal, of the court's 
failure to give the requested instruction.7® 

Qualification of rule. The doctrine of invited 
error does not always preclude a party from assert¬ 
ing on appeal that an instruction given by the 
court at the request of the party was erroneous, 
and it has been stated that even an instruction re¬ 
quested by a party may be considered by the court 
of appeals and found to be erroneous.^®*® It has 
also been stated that Rule Si of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., is aptly drawn 
to do away altogether with sleeping complaints, 
and in effect, as to instructions, superseding and 
making unnecessary resort to the doctrine of in¬ 
vited error.*^®-!® Thus, a party who has requested 
an instruction and thereafter discovers that the in¬ 
struction is erroneous is not irrevocably and ines¬ 
capably committed to the error so that they may not 
obtain a correction on second and better 
thought.*^®-!® Before the jury retire to consider 
their verdict, the party may confess the error in 
his own charge and request that the court give 
a proper instruction which will cure the erroneous 
instruction that was given, and if the trial court 
refuses to make the correction, the doctrine of 
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invited error will not preclude a review.^®*^® 

The doctrine of invited error does not preclude 
a party who has requested an instruction from 
having the instruction considered on review unless 
the circumstances are such as to raise an estoppel 
against the party,and an estoppel will not be 
spelled out from excerpts from the instruction, but 
only from the instruction when considered as a 
whole.^®-®® 

h. Submission of Issue or Question to Jury 

If the submission of an issue or question to the Jury 
is erroneous, such error may not be asserted on review if 
the appellant invited the error, or if to assert the error 
would be to adopt a position on review inconsistent with 
the position taken in the trial court. 

The doctrine of invited error stated supra sub¬ 
division a of this section, and the rule stated supra 
subdivision c of this section that on appeal a par¬ 
ty may not adopt a position inconsistent with the 
position taken in the trial court, apply to errors 
with respect to the submission of issues or ques¬ 
tions to the jury.'^'^ Thus a party is estopi>ed to 
predicate error on the submission of an issue or 
question to the jury, where the submission was 
made in compliance with his rcciuest;’^® where the 
issue submitted was raised by his own pleadings 
and evidence where the submission of the is¬ 
sue was invited, or its propriety recognized by 
instructions requested by him;^® or where the 


76. U.S.—Southern Pac. Co. v. Hall. 
Cal., 100 F. 760, 41 C.C.A. 60. 

76. U.S.—Delaware, L, & W. R. Co. 
v. Berry, C.C.A.N.J., 48 F.2d 1052. 
certiorari denied 52 S.Ct. 7. 284 U.S. 
617, 76 L.Ed. 527. 

76.6 U.S.—^Loccisano v. Southern 
Pac. Co., D.C.Cal., 72 F.Supp. 286— 
Morrone v. Southern Pac. Co., D.C. 
Cal., 72 F.Supp. 285. 

76.10 U.S.—Alabama Great Southern 
R. Co. V. Johnson, C.C.A.M188., 140 
F.2d 968, 973. 

76.16 U.S.—Alabama Great Southern 
R. Co. V. Johnson, supra. 

76.20 Opposite of i&vltatioB. to error 

“We think it too plain for argument 
that there was no invitation to error 
but quite the opposite. The invita¬ 
tion was, indeed, to correct, the an¬ 
swer to the invitation was to pre¬ 
serve, the error.” 

U.S.—Alabama Great Southern R. Co. 
y. Johnson, supra, 

76.25 U.S.—^Williams v. Powers, C.C. 
A.Ohio. 135 F.2d 163. 

76.30 U.S.—^Williams v. Powers, su¬ 
pra. 

77. Pailnre to elect between speolal 
and general verdict 

Appellant cannot complain on ap¬ 


peal of the submission of the issues 
to the jury in the form of a special, 
rather than greneral verdict, where 
he was jfiven the choice in the trial 
court of a general or special verdict 
and declined to make any election. 
U.S.—Cooley v. New York Cent. R. 
Co„ C.C.A.N.Y., 80 F.2d 816, certio¬ 
rari denied New York Cent. R. Co. 
V. Cooley, 56 S.Ct. 699, 297 U.S. 721. 
80 L.Ed. 1006. 

78. U.S.—^American Cyanamid Co. v. 
Sparto, C.A.Tex., 267 P.2d 425— Mt- 
na Ins. Co. v. Murray, C.C.A.Okl., 66 
F.2d 289—Swoflford Bros. Dry- 
Goods Co. V. Smith-McCord Dry- 
Goods Co., Ind.Terr., 85 F. 417, 29 
C.C.A. 239. 

Issue not supported by evidence 

Where defendant requested in¬ 
structions submitting a particular Is¬ 
sue, he cannot complain that those 
given on behalf of plaintiff, dealing 
with the same issue, were not sup¬ 
ported by the evidence. 

U.S.—Stanton v. Hample, C.C.A. 
Wash., 272 F. 424. 

Submission of issue of injury 
Where plaintiff requested that case 
be submitted to Jury solely on ques¬ 
tion of causation and damages, and 
this was done, and verdict was for 
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defendant, thereafter on appeal plain¬ 
tiff could not contend that evidence 
that Injury had been sustained was 
conclusive. 

U.S.—Ring T. Authors’ League of 
America. C.A.N.Y., 186 P.2d 637, 
certiorari denied Ring v. Spina, 71 
S.Ct. 854, 341 U.S. 935, 96 L.Ed. 
1363, rehearing denied 72 S.Ct. 22. 
342 U.S. 843, 96 L.Ed. 637. 

Submission on laooasistent theories 

Where plaintiffs’ requested instruc¬ 
tions submitted case to jury on two 
inconsistent theories, and case was so 
submitted, plaintiffs were bound by 
theory adopted by jury. 

U.S.—Bigelow V. RKO Radio Pic¬ 
tures, C.CJIl. 111., 150 F.2d 877, re¬ 
versed on other grounds 66 S.Ct. 
674, 327 U.S. 251, 90 L.Ed. 652. re¬ 
hearing denied 66 S.Ct. 815, 327 U. 
S. 817, 90 L.Ed. 1040. 

79. U.S.—^Kingrey v. New York, C. 
& St. L. R. Co.. CC.A.Ohio, 297 F. 
876—-Whiteside v. W. T. Bailey 
Lumber Co., C.C.A.Mlnn., 274 F. 96. 

80. U.S.—Detroit, T. & I. R. Co. v. 
Hahn, C.C.A,Ohio, 47 F.2d 59, cer¬ 
tiorari denied 61 S.Ct. 489, 283 U,S. 
842, 75 L.Ed. 1452. 

D.C.—^Ersler v. T. F. Schneider Corp., 
188 F.2d 1022, 88 U.S.App.D.C. 371. 
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submission was in accordance with the theory on 
which the case was tried by him.si 

Where a case is submitted to the jury on two 
theories of liability, on appeal appellant may not 
comjdain of such submission where no request 
was made at the trial that special verdicts be re¬ 
turned on the two theories of liability.®^ ® 

If neither of the parties indicate at the trial 
that a question should be treated otherwise than 
as for the jury to determine, it cannot be contend¬ 
ed on appeal that the question should not have 
been submitted to the jury, 81-10 and where a party 
causes a question to be submitted to the jury as 
one of fact, he cannot thereafter take the position 
that the question was one of law and should not 
have been submitted. 8^ 

Conversely, a party may not assert error in the 
failure of the trial court to submit a particular is¬ 
sue or question to the jury where his own testi¬ 
mony, not claimed to have been mistaken, rendered 
such issue or question immaterial,83 or where he 
requested that it should not be submitted to the 
jury;84 and he cannot assert error in the sub- 
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mission of part of the fact issues to the court 
where he contended at the trial that all the issues 
should have been so submitted.®® Under the Fed¬ 
eral Rules of Civil Procedure, Rule 50 (a), 28 
U.S.C.A., appellant is not precluded on appeal 
from claiming that the trial court erred in directing 
a verdict for appellee merely because both parties 
moved for a directed verdict.®® 

i. Other Matters 

If errors occurred in the proceedings in the trial 
court, such as in the manner of conducting the trial, in 
the rulings made on motions, in the Judgment or orders 
that were entered, or in respect of other similar matters, 
and such errors are properly attributable to one of the 
parties, on appeal that party may not obtain a Judicial 
review of such errors. 

Both the doctrine of invited error, discussed 
supra subdivision a of this section, and the rule, 
stated supra subdivision c of this section, to the 
effect that on appeal a party may not adopt a po¬ 
sition inconsistent with that taken at the trial of 
the case, apply to errors relating to the mode and 
conduct of the trial,8*^ such as where appellant 
seeks review of allegedly improper argument at 
the trial,87 ® and where the court in compliance 


81. U.S.—Weinstein v. Studebaker 
Corp., D.C.Pa., 238 F. 963. 

81.6 Verdict to stand if Instmotlons 
correct and evidence anfflclent 
U.S.—Tammany v. Wooldridge Bros., 

l nc. , C.A.Conn., 240 F.2d 641. 

81.10 U.S.—Smith v. Town of 

Orangetown, C.C.A.N.T., ICO F.2d 
782, certiorari denied 66 S.Ct. 171, 
326 U.S. 767, 90 L.Ed. 462. 

82. U.S.—Home Indem, Co. v. Wil¬ 
liamson, C.A.Mlss., 183 F.2d 672— 
Crowe V. Gary State Bank, C.C.A. 

l nd. . 123 F.2d 513—Van De Water v. 
Order of United Commercial Trav¬ 
elers of America, C.C.A.N.Y., 77 F. 
2d 331—Sucesores de Blanch! v. 
Shope, C.C.A.Puerto Rico. 299 F. 
44 Swofford Bros. Dry-Goods Co. v. 
Smith-McCord Dry-Goods Co,, Ind. 
Terr., 85 F. 417, 29 C.C.A. 239. 

83. U.S.—Aldrich v. Erie U. Co., C. 
C.A.Ohio, 2 F.2d 439. 

84. U.S.—Norfolk & W. Ry. Co. v. 
Norton Iron Works, C.C.A.Ky., 279 
F. 32. 

85. U.S.—Pacific Indemnity Co. v. 
McDonald, C.C.A.Or., 107 F.2d 446. 

86. U.S.—Vllter Mfg. Co. v. Rolaff, 
C.C.A.MO., 110 P.2d 491. 

Under former practice, where each 
party reQuested, without qualiflca- 
tion, a peremptory Instruction in his 
favor, and the court granted one of 
the requests, the parties were es¬ 
topped to claim on appeal that any 
question should have been submitted 
to the Jury. 

U.S.—La Crosse Plow Co. v. Pagen- 
36 C. J.S.—72 


stecher, Neb.. 263 P. 46, 165 C.C.A. 
644, certiorari denied 39 S.Ct. 11, 
248 U.S, 672, 63 L.Ed. 427—U. S. v. 
Bishop, Minn., 126 F. 181, 60 C.C.A. 
123. 

87. U.S.—^Pacific Portland Cement 
Co. y. Food Machinery & Chemical 
Corp., C.A.Cal., 178 P.2d 541— 
Smith V. Daniel, C.C.A.Tenn., 46 P. 
2d 740, certiorari denied 61 S.Ct. 
651, 283 U.S. 852, 75 L.Ed. 1460. 
Transfer to equity docket 

Appellant may not assert error in 
the trial court’s refusal to transfer 
to the equity docket a particular is¬ 
sue where the error, if any, in the 
court’s ruling resulted from incor¬ 
rect statements of counsel for both 
sides which misled the court. 

IT.S.—^Mutual Ben. Health & Accident 
Ass’n V. Warrell, C.C.A.Ark., 96 F. 
2d 447, certiorari denied 59 S.Ct. 
71, 306 U.S. 612, 83 L.Ed. 390, re¬ 
hearing denied 69 S.Ct. 142, 306 U.S. 
671, 83 L.Ed. 435. 

Deviation from pro-trial order 

Where testimony relevant to laches 
was adduced without objection by 
both interested parties at trial, and 
trial court made oral ruling predicat¬ 
ed on laches, even though such issue 
was not included in pre-trial order, 
and no objection was made that court 
had deviated from pre-trial order, 
court of appeals was not required to 
review alleged error directed at such 
deviation, and, under the clrcum- 
.stances, would not do so in its dis¬ 
cretion. 

D.C.—Harris v. Harris, C.A., 196 P. 
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2d 46, 90 U.S.App.D.C. 239, certio¬ 
rari denied 73 S.Ct. 34, 344 U.S. 829, 
97 L.Ed. 646, rehearing denied 73 S. 
Ct. 182, 344 U.S. 888, 97 L.Ed. 687. 
Prejndloe at trial self-gensrated 
In wrongful death action, record 
failed to support defendant’s claim 
that improper remarks were made 
against defendant, which inflamed ju¬ 
ry to defendant's prejudice, but on 
the contrary established that if any 
prejudice developed at trial in so far 
as defendant was concerned, such 
prejudice was self-generated. 

U.S.—McDonald v. Pennsylvania R. 

Co., C.A.Pa., 210 F.2d 524. 

Zadnoing refusal of demand for jnry 
trial 

U.S.—Orenstein ▼. U. S., C.A.Mass.. 
191 P.2d 184. 

Defusal to permit jury to have exhib¬ 
its while deliberating 
U.S.—Miller v. New York Cent. R, 
Co., C.A.Ind., 239 F.2d 10. 

87.5 Improper argument 

(1) Counsel for appellant who has 
been Injured by improper argument 
to the jury should not ordinarily be 
permitted to take advantage of er¬ 
rors which he has Invited or provok¬ 
ed or not complained of until after 
verdict, unless the objectionable re¬ 
marks are so grossly prejudicial as 
to call for action by the appellate 
court in the public interest. 

U.S.—London Guarantee db Accident 
Co. v. Woelfle, C.C.A.Mo., 82 P.2d 
826. 

(2) Where closing argument was 
either based on evidence or was in- 
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with a request by one of the parties, makes an 
ocular inspection of the premises which are in¬ 
volved in the action, on appeal the party requesting 
the inspection may not be heard to complain of 
the inferences and conclusions the court draws 
from the inspection.®^*^® 

The doctrine and the rule also apply to rulings 
made on motions,®® findings made by the trial 
court or a referee,®® the judgment, order, or de¬ 
cree entered,®® the amount of recovery or extent 
of relief,®! and the proceedings for review.®® 


§ 297(19).-Assent to, or Recogni¬ 

tion of, Validity of Proceedings 

a. In general 

b. By pleading over or proceeding to 

trial 

c. By taking or failing to take appeal 
a. In General 

One who has assented to, acquiesced in, or recog¬ 
nized the validity of, matters or proceedings not consti¬ 
tuting fundamental error may not complain thereof on 
appeal. 

It is a rule of general application that one who 


vlted or provoked by improper ar^- 
ment of defendants' counsel, and 
most of objections interposed to clos¬ 
ing ar^Tument were sustained, Judg¬ 
ment for plaintiff would not be re¬ 
versed, even though closing argu¬ 
ment contained much that was rep¬ 
rehensible. 

U.S.—Twentieth Century-Pox Film 
Corp. V. Brookside Theatre Corp., 
C.A.MO.. 194 F.2d 846, certiorari 
denied 72 S.Ct. 1035, 343 U.S. 942, 
96 L.Ed. 1348. 

87.10 U.S.—Panama Canal Co. v. 
Wagner, C.A.Canal Zone, 234 F.2d 
163. 

88. Bnllag proonred or ooadoned by 
oomplainaat 

Entry of an order granting or de¬ 
nying a motion cannot be assigned 
as error by one who procured, invit¬ 
ed, or condoned the making and en¬ 
try of the order. 

U.S.—Cybur Lumber Co. v. Erkhart, 
Miss., 247 P. 284, 169 C.C.A. 378— 
Walton V. Chicago, St. P., M. & O. 
Ry. Co., Minn., 66 F. 1006, 6 C.C.A. 
223. 

Propriety of motion for summary 
Judgment 

United States which moved for 
summary Judgment in action could 
raise no question on appeal as to 
propriety of that mode of procedure. 
U.S.—^U. S. v. National Gypsum Co., 
C.C.A.N.Y.. 141 P.2d 859. 

89. U.S.—U. S. V. Hoth, C.A.Wash., 
207 F.2d 386. 

Piadings requested by complainant 

A party cannot assert as error a 
ftnding of a Judge or referee made at 
his request. 

U.S.—National Loan & Investment 
Co. v. Rockland Co., Minn., 94 F. 
335, 86 C.C.A. 870. 

Objeotiou to llndiags by party pro- 
paring findings 

Prevailing party, by preparing on 
order of court findings which are un¬ 
favorable to him, does not waive 
right to question them on appeal, if 
portion of Judgment based on such 
findings is separable from portion 
favorable to him. 


U.S.—Brooks Bros. v. Brooks Cloth¬ 
ing of Cal., D.C.Cal., 6 P.R.D. 14. 

90. U.S.—Vaughan v. First Nat. 
Bank of Greenville, Miss., C.A. 
Miss., 218 F.2d 804, certiorari de¬ 
nied 76 S.Ct. 97, 350 U.S. 854, 100 
L.Ed. 769—U. S. v. Hoth, C.A. 
Wash.. 207 P.2d 386—Equitable 
Life Assur. Soc. of U. S. v. Tuck¬ 
er, C.C.A.MO., 126 F.2d 396, certio¬ 
rari denied 62 S.Ct. 1298, 316 U.S. 
699, 86 L.Ed. 1768. 

Where party prooures rendition or 
entry of a Judgment, decree, or order, 
or is responsible for error therein, 
he is estopped to assert on appeal 
that it is erroneous. 

U.S.—Grubstake Inv. Ass’n v. South¬ 
ern Natural Gas Co., C.C.A.Tex., 
20 F.2d 1. 

language of decree 

Appellant cannot complain of lan¬ 
guage of decree invited by form of 
proposed decree submitted on behalf 
of appellant. 

U.S.—John B. Stetson Co. v. Stephen 
L. Stetson Co., C.C.A.N.T., 133 F. 
2d 129. 

Belief from matters included in 
Judgment by request 

"A party can hardly ask appellate 
relief from matters in a Judgment 
which were included in his own re¬ 
quested findings and conclusions, 
without some satisfactory showing 
of excusable mistake, which he has 
first duly presented to the trial 
court.” 

U.S.—Omaha Hardwood Lumber Co. 
v. J. H. Phipps Lumber Co., C.C.A. 
Ark., 136 F.2d 3, 10. 

Tacation of Judgment by one of two 
defendants in default 

Where both defendants were in de¬ 
fault but the court entered Judg¬ 
ment against only one who success¬ 
fully petitioned to have the Judg¬ 
ment vacated and the other defendant 
chose not to Join therein, case should 
be retried as to both defendants, and 
defendant who did not ask to be re¬ 
lieved of her default could not later 
complain that she had not been heard 
in defense of the action against her. 
U.S.—Hanock v. Eck, C.A.I11., 183 F. 
2d 632. 


91. U.S.—^Waggaman v. General Fi¬ 
nance Co. of Philadelphia, C.C.A. 
Pa., 116 P.2d 264—Gravelle Const. 
Dist. No. 1. of Bassett-Warden 
Road Improvement Dist. No. 3 of 
Mississippi County, C.C.A.Ark., 82 
F.2d 391. 

Jury more liberal than Judge 

Defendants who were sued for at¬ 
torneys’ fees and who demanded Jury 
had no standing to complain that Ju¬ 
ry perhaps was more liberal than a 
Judge would have been. 

U.S.—Burnett v. Graves, C.A.Tex., 
230 P.2d 49, 66 A.L.R.2d 1, certio¬ 
rari denied 76 S.Ct. 1061, 351 U.S. 
984, 100 L.Ed. 1498. 

92. U.S.—Fraser v. Commissioner of 
Internal Revenue, C.C.A., 26 F.2d 
653. 

Party inviting ruling by appellate 
court on a particular point cannot, 
after such ruling, assert that the ap¬ 
pellate court had no power so to rule. 
U.S.—Grata v. McKee, C.C.A.Mo.. 270 
F. 713, affirmed 43 S.Ct 16, 260 U.S. 
127, 67 L.Ed. 167. 

gurisdiotion of appellate court 

(1) Appellee held not estopped to 
assert that the court of appeals was 
without Jurisdiction of the appeal. 
U.S.—George v. Victor Talking Mach. 

Co.. N.J., 66 S.Ct 229, 293 U.S. 377, 
79 L.Ed. 439. 

(2) Prior to the abolition of the 
writ of error by statute, it was held 
that no action of defendant in error 
could estop him to raise the ques¬ 
tion whether the writ of error was 
taken within time provided by stat¬ 
ute. 

U.S.—^Vaughan v. American Ins. Co. 
of Newark, N. J., C.C.A.Ga., 16 F.2d 
626. 

Bill of exceptions 
Party not obliged to serve amend¬ 
ments to bill of exceptions did not 
lose right to object to court’s Juris¬ 
diction to sign bill by failure to 
serve amendments on time. 

U.S.—^Farmers* Union Grain Co. v. 
Hallet & Carey Co., C.C.A.S.D., 22 
F.2d 796, certiorari denied 48 S.Ct. 
804, 276 U.S. 628, 72 L.Ed. 737. 
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has assented to, acquiesced in, or recognized the he has acquiesced.^5 This principle has been 
validity of, matters or proceedings not constitut- applied so as to preclude a consenting or acquiesc¬ 
ing fundamental error may not complain thereof on ing litigant from raising objections on review with 
appeal.33 Thus, where fundamental error is not respect to pleadings ;36 evidence and from 
involved, one may not question matters or pro- raising objections on review with respect to in- 
ceedings to which he has consented^^ or to which structions ;38 mode and conduct of trial rul- 


93. TT.s. —^Women’s Catholic Order 
of Foresters v. City of Ennis, C.C. 
A.Tex., 116 P.2d 270, certiorari de¬ 
nied Women’s Catholic Order of 
Foresters v. Ennis, Tex., 61 S.Ct. 
1112, 313 U.S. 689, 85 L.Ed. 1644— 
LansinEr B. Warner, Inc., v. Lehigh 
Valley R. Co., C.C.A.N.T., 76 F.2d 
4 82—Hayes v. Tootle-Lacy Nat. 
Bunk, C.C.A.Kan., 72 F.2d 429— 
Hoosier Veneer Co. v. Trusts & 
Guarantee Co., C.C.A.Ill., 283 F. 1, 
certiorari denied Trusts & Guar¬ 
antee Co. V. Hoosier Veneer Co., 
43 S.Ct. 97, 260 U.S. 738, 67 L.Ed. 
489—Pease v. Rathbun-Jones En¬ 
gineering Co., Tex., 228 F. 273, 142 
C.C.A. 565. affirmed 37 S.Ct. 283, 
243 U.S. 273, 61 L.Ed. 715. 

Where ezlsteace of certain fact is 

assumed in the trial court, and the 
trial proceeds on that assumption 
without objection, neither party may 
Question the existence of such fact 
in the appellate court. 

U.S.—Southern Cotton Oil Co. v. Shel¬ 
ton, S.C., 220 F. 247, 136 C.C.A. 609. 
Withdrawal of motion 
Where defendants, on their own 
motion, withdrew their motion to re¬ 
quire plaintiff to elect as to the the¬ 
ory on which he intended to proceed, 
they thereby waived the alleged error 
and were not entitled to complain on 
appeal. 

U.S.—Newman v. Brengle, C.A.Ind.. 
250 P.2d 660, certiorari denied 78 
S.Ct. 916, 366 U.S. 961, 2 L.Ed, 844. 

94. U.S.—Cooper v. R. J. Reynolds 

Tobacco Co., C.A.Mass., 256 F.2d 
464—Israel v. U S.. C.A.N.T., 247 
F.2d 426—Smith v. American 

Transit Lines, C.C.A.I11., 163 F.2d 
1014—Securities and Exchange 

Commission v. Jones, C.C.A.N.T., 85 
F.2d 17, certiorari denied Jones v. 
Securities and Exchange Commis¬ 
sion, 67 S.Ct. 46, 299 U.S. 681, 81 L. 
Ed. 428—Baxter v. McGee, C.C.A. 
Ark., 82 P.2d 696, certioral denied 
McGee v. Baxter, 66 S.Ct. 948, 298 
U.S. 680, 80 L.Ed. 1401—S. A. Lynch 
Enterprise Finance Corporation v. 
Dulion, C.C.A.Ga., 46 F.2d 6—Ols- 
ness V. Home Ins. Co., C.C.A.N.D., 
14 F.2d 907—Brown v. U. S., Ill., 
196 F. 361, 116 C.C.A. 171. 

p.C.—Hoagland v. Chestnut Farms 
Dairy, 72 F.2d 729, 63 App.D.C. 
367. 

Speclllo dlwlaimer 

Where plaintiff's counsel specifical¬ 
ly disclaimed before district court 
any intention to assert a claim un¬ 
der uniform fraudulent conveyance 


law of Massachusetts, and complaint 
contained no reference thereto, re¬ 
viewing court would not pass on the 
point on appeal from Judgment dis¬ 
missing the complaint. 

U.S.—^Keene Lumber Co. v. Leven- 
thal, C.C.A.Mass., 166 F.2d 816. 

95. U.S.—^Northwestern Lumber & 
Shingle Co. v. U. S., C.A.Okl., 170 
F.2d 692—Lake City, Nettleton & 
Bay Road Improvement Dist. No. 1 
of Craighead, Ark. v. Luehrmann, 
C.C.A.Ark., 113 F.2d 468—Street 
Grading Dist. No. 60 of Little Rock. 
Ark., V. Hagadorn, Ark., 186 F. 461, 
108 C.C.A. 429, certiorari denied 32 
S.Ct. 624, 223 U.S. 721, 66 L.Ed. 
630. 

D.C.—Lemon v. Martin, 3 F.2d 710, 
55 App.D.C. 186—^Washington Ry. 
& Electric Co. V. Upperman, 47 
App.D.C. 219. 

Objection withdrawn in trial court 

may not be urged on appeal. 

D.C.—Pillow V. Shields, 46 App.D.C. 
487. 

Befusal to risk re-opening matter 

Where court expressed desire that 
particular matter be left correctly to 
jury, but counsel for plaintiff stated 
that he did not want to risk opening 
question up again, on review plaintiff 
could not complain that matter had 
not been properly presented to jury. 
U.S.—Sanders v. Glenshaw Glass Co., 
C.A.Pa., 204 P.2d 436, certiorari de¬ 
nied 74 S.Ct. 278, 346 U.S. 916, 98 
L.Ed. 411. 

90. U.S.—Prank v. Giesy, C.C.A.Ga., 
117 F.2d 122. 

Form and sufficiency of pleadings 

(1) Defendant, having elected to 
proceed under short form of petition 
on account for work and labor with¬ 
out objection, cannot complain on ap¬ 
peal that, because of such pleading, 
it was precluded from asserting var¬ 
ious elements of counterclaim. 

U.S.—Southwark Foundry & Machine 

Co. v. Franz Foundry & Machine 
Co., C.C.A.Ohio, 48 P.2d 714. 

(2) Objection that excuse for de¬ 
lay in transporting goods was not 
pleaded is waived on appeal where 
case was tried and argued as though 
excuse were in issue. 

U.S.—Cohn V. U. S. Shipping Board, 
C.C.A.Tenn., 20 P.2d 66. 

(3) Where amended complaint al¬ 
leged only abuse of process, but con¬ 
duct of counsel and court at trial in¬ 
dicated that trial had proceeded on 
theory of malicious prosecution as 
well, reviewing court would consider I 
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evidence as though both abuse of 
process and malicious prosecution 
had been charged. 

U.S.—Psinokis v. Psinakis, C.A.Pa., 
221 F.2d 418. 

97. U.S.—Israel v. U. S., C.A.N.T., 
247 P.2d 426—Giffln v. Vought, C.A. 
N.Y., 176 F.2d 186—Orient Ins. Co. 
V. Parkhill, C.A.Ala., 170 F.2d 510— 
Smith V. American Transit Lines, 
C.C.A.I11., 163 P.2d 1014, 

Admission of svideaoe 

One is precluded from objecting 
on appeal to the admission of evi¬ 
dence where he consented to, or ac¬ 
quiesced in. its admission. 

U.S.—Deering Harvester Co. v. Kelly, 
Ohio, 103 F. 261, 43 C.C.A. 226. 
Admission of photographs in evt> 
denoe 

U.S.—Panama Canal Co. v. Wagner, 
C.A.Canal Zone, 234 F.2d 163. 

98. U.S.—Sanders v. Glenshaw Glass 
Co., C.A.Pa., 204 P.2d 436, certiorari 
denied 74 S.Ct. 278, 346 U.S. 916, 98 
L.Ed. 411—Goldman v. Piedmont 
Fire Ins. Co., C.A.N.J., 198 F.2d 712 
—Colley V. Standard Oil Co. of N. 
J., C.C.A.S.C., 167 F.2d 1007—Meyer 
& Chapman State Bank v. First 
Nat. Bank, C.C.A.Wyo., 291 F. 42. 

D.C.—Tcndler v. Jaflfe, 203 P.2d 14, 
92 U.S.App.D.C. 2, certiorari denied 
74 S.Ct. 29, 846 U.S. 817, 98 L.Ed. 
344. 

Znstmetion accepted by both parties 

D.C.—Brooks Transp. Co. v. McCutch- 
eon, 164 F.2d 841, 80 U.S.App.D.a 
406. 

99. D.C.—Groome v. Steward, 142 F, 
2d 756, 79 U.S.App.D.C. 60. 

Joint trial 

(1) Where a plaintiff consented to 
joint trial of his action for personal 
injuries sustained in an airplane 
crash, with an action by a coplaintiff 
for wrongful death of his wife aris¬ 
ing out of the same accident, he could 
not complain that he was prejudiced 
by any evidence which the jury heard 
on coplaintiff’s wrongful death claim. 
U.S.—Brodey v. National Airlines, 

Inc., C.A.N.T.. 246 F.2d 868. 

(2) Where airline company con¬ 
sented to consolidation of jury ac¬ 
tion by executors of passengers on 
passenger plane against airline com¬ 
pany and pilot of military plane for 
deaths of passengers when military 
plane collided with passenger plane 
at airport, and non jury action under 
the Federal Tort Claims Act against 
the United States for wrongful 
deaths, airline company on appeal 
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ings on motions submission of questions or 
issues to the juryi or courtverdictfindings;^ 
judgments, decrees, or orders;® and the amount of 
recovery or extent of relief.® 


36 C.J.S. 

b. By Pleading Over or Proceeding to Trial 

A party who proceeds to trial without challenging 
the pleadings of his adversary may not assert on appeal 
any error as to the form or sufflciency of such pleadings. 


could not complain that It had been 
prejudiced by fact that Jury heard 
all the evidence in the nonjury case 
against the United States. 

J5.C.—Eastern Air Lines, Inc. ▼. Un¬ 
ion Trust Co., 239 F.2d 26. 99 U.S. 
App.D.C. 205, certiorari denied 77 
S.Ct. 816, 363 U.S. 942, 1 L.Ed.2d 
760. 

Irregularity lu trying oase ou affi¬ 
davits would not be considered on 
appeal where both parties consent¬ 
ed to such trial. 

U.S.—U. S. V. C. I. T. Corporation, C. 
C.A.N.T.. 93 P.2d 469. 

Defendant, oonsentlag to trial at 
law. waived objection that remedy 
was in equity. 

U.S.—Mobile Shipbuilding Co. v. 

Federal Bridge & Structural Co., 
C.C.A.I11., 280 P. 292, certiorari de¬ 
nied 43 S.Ct. 88, 260 U.S. 726, 67 
L.Ed. 483. 

Daw action tried as snlt In sanity 

(1) It was of no consequence that 
an action at law was tried as a suit 
in equity where facts were agreed 
to and the case was submitted to the 
court with the consent of both par¬ 
ties. 

U.S.—U. S. V. Havner, C.C.A.lowa, 101 
F.2d 161. 

(2) One consenting to, or acqui¬ 
escing in, the trial of a law issue on 
the equity side of the court could 
not be heard on appeal to contend 
that the cause or issue should have 
been transferred to the law side. 
U.S.—Penley Bros, Co. v. Hall, C.C.A. 

Me.. 84 F.2d 371—Williamson v. 
Chicago Mill & Lumber Corpora¬ 
tion, C.C.A.Ark., 69 P.2d 918. 

^.5 Oranting one, and refusing oth- 
sr, Inconsistent motions 

Where defendant filed four alterna- 
tlve and inconsistent motions and 
the first motion was rightly over¬ 
ruled, defendant could not complain 
that its second motion was granted 
and the others refused. 

D.C.—^Eichberg v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, 285 F. 928, S8 App.D.C. 194. 

1. Issue of wnlvar 

Defendant, whose counsel with- 
.drew objection to evidence tending 
to show that by its conduct it had 
waived its right to recover damages 
pleaded as a counterclaim, and ex¬ 
pressed his willingness that the ques¬ 
tion be submitted to the Jury, was 
estopped to complain of such submis- 
.sion. 

U.S.—Houck V. Seaboard Fuel Corpo¬ 
ration, D.C.Pa., 273 F. 33fiL 


Withdrawal of issues 

U.S.—Sucher Packing Co. v. Manu¬ 
facturers Cas. Ins. Co., C.A.Ohio, 
246 F.2d 513, certiorari denied 78 
S.Ct. 641, 356 U.S. 966, 2 L.Ed.2d 
631. 

a. Objections to submission not 
available 

(1) PlaintiCTs acquiescence and si¬ 
lence, when the court interpreted 
Joint motions for directed verdict 
as a submission to the court of the 
law and the facts, and plaintiff's 
failure to Indicate any desire to offer 
rebuttal proofs prevented plaintiff 
from complaining of acceptance by 
the court of such submission at a 
possibly premature stage of the case. 
U.S.—General Motors Corporation v. 

Bellevue Sav. Bank Co., C.C.A.Ohlo, 
300 F. 324. 

(2) Although parties requested In¬ 
structions other than peremptory in¬ 
struction, where court stated that re¬ 
quest for peremptory instruction by 
each party operated to submit the 
case to the court, and both parties 
assented, the other instructions were 
waived, and case submitted to the 
court for findings of fact and con¬ 
clusions of law, and either party was 
estopped to insist that case should 
have been submitted on other in¬ 
structions. 

U.S.—Meyer & Chapman State Bank 
v. First Nat. Bank, C.C.A.Wyo., 291 
F. 42. 

3. SuffieleiLoy of evldeaee to rapport 
verdict 

Where plaintiffs in error agreed at 
the trial that the jury should be di¬ 
rected to return a verdict for de¬ 
fendant in error for some amount 
under the pleadings and evidence, an 
objection on review that defendant in 
error had failed to introduce any evi¬ 
dence proving a Joint liability was 
unavailable. 

U.S.—McBride v. Neal, Ill., 214 P. 
966, 131 C.C.A. 262. 

Ooaseat to direotioa of verdict as¬ 
sessment of damages 

Where defendant consented to di¬ 
rection of verdict for plaintiff and 
direction that damages be assessed 
at one dollar, defendant was bound 
thereby. 

U.S.—Fidelity Ins. Agencies v. Citi¬ 
zens Cas. Co. of N. T., C.A.I11., 194 
F.2d 43. 

4. Findings aooeptsd as oorreot 

Appellees were not entitled to re¬ 
ly on argument in conflict with find- 
ings of the trial court which they 
had accepted as correct. 

U.S.—Thomas B. Bishop Co. v. Santa 
Barbara County. C.C.A.Cal., 96 F.2d 
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193, certiorari denied Santa Bar¬ 
bara County V. Thomas B. Bishop 
Co., 69 S.Ct. 84. 305 U.S. 623, 83 L. 
Ed. 398. 

5. U.S.—Lake City, Nettleton & Bay 
Road Improvement Dlst. No. 1 of 
Craighead County, Ark. v. Luehr- 
mann. C.C.A.Ark., 118 P.2d 458— 
Mayer v. White, C.C.A.Kan., 12 F. 
2d 710. 

Brown v. U. S.. Ill., 196 F. 861, 
116 C.C.A. 171. 

Consent to entry of injunction 

waived any error of decision that 
might have been made. 

U.S.—Securities and Exchange Com¬ 
mission V. Jones, C.C.A.N.T., 85 
F.2d 17, certiorari denied Jones v. 
Securities and Exchange Conimis- 
Bion, 57 S.Ct. 46, 299 U.S. 581, 81 
L.Ed. 428. 

Consent to remittitur 

Plaintiff who consented to remit¬ 
titur could not raise issue of validity 
of remittitur on appeal. 

U.S.—S. Birch & Sons v. Martin, C. 
A.Alaska, 244 F.2d 556, certiorari 
denied 78 S.Ct. 62, 366 U.S. 837, 2 
L.Ed.2d 49. 

Trial court without Jurisdiction 
Rule that no party can complain 
on appeal of an error acquiesced in 
by him cannot prevail where the 
trial court was without Jurisdiction 
to enter the decree consented to. 

U.S.—Street Grading Disl. No. 60 of 
Little Hock, Ark. v. Hagadorn, Ark., 
186 P. 461, 108 C.C.A. 429, certiorari 
denied 32 S.Ct. 524, 223 U.S. 721, 66 
L.Ed. 630. 

Dismissal of third-party olalm 

Where dismissal of third-party 
claim was proper, and was agreed to 
if not invited by defendant, it was 
not properly a matter for review on 
appeal by defendant. 

U.S.—Ft. Worth & D. Ry. Co. v. 
Thompson. C.A.Tex., 216 P.2d 790. 

Judgment entered on request 

Where Puerto Rico district court 
sustained a demurrer to complaint 
and entered a judgment on the de¬ 
murrer at request of plaintiffs, plain¬ 
tiffs could not on appeal complain 
that they were denied an opportunity 
to amend their complaint. 

U.S,—Fernandez v, Carrasqulllo, C.C. 
A.Puerto Rico, 146 F.2d 204. 

6. U.S.—S. A. Lynch Enterprise Fi¬ 
nance Corporation v. Dulion, C.C.A. 
Ga., 46 P.2d 6—Colorado Cent. Con¬ 
solidated Min. Co. V. Turck, Colo., 
64 F. 262, 4 C.C.A. 313. 

Bats of interest 

U.S.—U. S. V. Bonnell, C.A.Wash., 180 
F.2d 146. 
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A party who proceeds to trial on the issues rais¬ 
ed by the pleadings may not, on appeal, challenge 
the form or sufficiency of his adversary’s plead- 
especially where the case was submitted 
entirely on his own theory,and a party who 
pit ads over or proceeds to trial on the merits, 
after an adverse decision on demurrer"^ or motion 
to dismiss,8 will not be permitted to allege error in 
such decision, as he will be presumed to have ac¬ 
quiesced therein. 

c. By Taking or Failing to Take Appeal 

A litigant who fails to take an appeal from an ap¬ 
pealable Judgment or order waives any error that might 
have been asserted, and a litigant who takes an appeal 
recognizes the validity of matters and proceedings in¬ 
herent in the appeal. 

One who fails to take an appeal from a judg¬ 
ment or decree,^ and who voluntarily elects to 
pursue a course inconsistent with appeal,^® waives 
or releases any errors which might be present in 
the suit or action in which the judgment or decree 
was rendered. By taking an appeal api)ellant rec¬ 
ognizes, and is estopped to challenge, the validity 
of matters and proceedings inherent in the appeal.^^ 

§ 297(20). Amendments 

a. In general 

b. As to pleadings 

a. In General 

Amendments may be permitted In the court of ap¬ 
peals where such amendments could have been made in 
the triai court. 


The court of appeals may'permit an amendment 
to be made where the amendment is one that might 
have been made in the district court.^^ Thus, 
where a case has been tried on the merits, and the 
allowance, on appeal, of an amendment as to par¬ 
ties will be a technical matter prejudicing the 
rights of no one, such amendment may be allowed;^* 
and mere clerical errors may be amended or cor¬ 
rected by the appellate court.^^ 

While the federal courts are generally inclined 
to be liberal in the allowance of supplemental 
pleadings as stated in Federal Civil Procedure 
§ 350, and may permit a supplemental complaint 
to be filed even after the entry of judgment in 
the suit, as stated in Federal Civil Procedure § 354, 
where a case has been decided in the district court 
and an appeal perfected to the court of appeals, 
the latter court may deny permission to file a sup¬ 
plemental complaint for the purpose of submitting 
an issue not raised in, or considered by, the dis¬ 
trict court.i^‘5 

b. As to Pleadings 

A court of appeals may, In the exercise of Its discre¬ 
tion, allow an amendment of pleadings on appeal. 

It is stated in Federal Civil Procedure § 331 
that the Federal Rules of Civil Procedure pre¬ 
scribe no limitation of time for the amendment 
of pleadings, and thus, a court of appeals may, in 
its discretion, allow an amendment of pleadings 
on appeal and such an amendment has been 
allowed where the errors in the pleadings correct- 


6.50 D.C.—Avery v. Vernon, 40 F.2d 
796, 59 App.D.C. 284, certiorari de¬ 
nied 61 S.Ct. 32. 282 U.S. 867, 76 
L.Ed. 769—Vincent v. U. S., 87 F. 
2d 824, 59 App.D.C. 194, certiorari 
denied 60 S.Ct. 237, 281 U.S. 720, 
74 L.Ed. 1139. 

6.55 D.C.—Martin v. Washinfpton 

Times Co., 89 F.2d 230, 67 App.D. 
C. 11- 

7. U.S.—Frishmuth v. Farmers’ 

Loan & Trust Co., C.C.A.N.T., 107 
F. 169. 

4 C.J. p 721 note 69. 

8. U.S.—Siffafus v. Porter, N.T., 21 
S.Ct. 34, 179 U.S. 116, 46 L.Ed. 34. 

Meeker v. Baxter, C.C.A.N.Y., 83 
F.2d 183. 

9. Srror ia raling as to veane held 
waived by failure to appeal. 

U.S.—Jones Store Co. v. Dean, C.C. 
A.Mo., 66 F.2d 110, certiorari de¬ 
nied Dean v. Jones Store Co., 52 S. 
Ct. 641, 286 U.S. 659, 76 L.Ed. 1292. 
Conolusloa of court accepted as cor. 
reet 

Conclusion of district court that 
plaintiff was not entitled to recover 
a certain part of amount sued for 


was accepted as correct, where plain¬ 
tiff had not appealed. 

U.S.—Fanchon & Marco v. Hagen- 
beck-Wallace Shows Co., C.C.A.Cal., 
126 F.2d 101. 

10. U.S,—^Women’s Catholic Order of 
Foresters v. City of Ennis, C.C.A. 
Tex., 116 F.2d 270, certiorari de¬ 
nied Women’s Catholic Order of 
Foresters v. Ennis, Tex., 61 S.Ct. 
1112, 313 U.S. 689, 85 L.Ed. 1644. 
XI. Bzlstenoe of Judicial decree 
Appellant held estopped to assert 
that decree appealed from was not a 
decree of the court. 

U.S.—The Hethalulew, Ofllcial No. 

227860, C.C.A.Cal.. 61 F.2d 646. 
Suflloieuoj of llndiaffs 

Plaintiff in error cannot challenge 
the sufficiency of the special findings 
under Hev.St. { 649, Comp.St. 6 1687, 
where, without such findings, no 
auestion would be presented within 
the authority of the court to re¬ 
view. 

U.S.—^Mayes v. Paul Jones & Co., C.C. 
A.Ky., 270 F. 121. 

13. Transferring cause to ecLuity 
docket 

Where trial court should have bus- 
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tained motion, at close of evidence, 
to transfer action to equity docket 
and case was fully tried, appellate 
court had power and duty to make 
transfer and, having done so, to con¬ 
sider proceeding as one in equity. 
U.S.—Jack V. Forrest, C.C.A.Utah, 71 
F.2d 264, reversed on other grounds 
56 S.Ct. 370, 294 U.S. 158, 79 L.Ed. 
829. 96 A.L.R. 1467, rehearing de¬ 
nied 55 S.Ct. 543, 294 U.S. 733, 79 
L.Ed. 1262. 

13. U.S.—Elder v. Western Mining 
Co.. C.C.A.C 0 I 0 ., 280 F. 669—U. S. 
v. Hopewell, Mass., 61 F. 798, 2 C. 
C.A. 510. 

4 C.J. p 724 note 98. 

14. U.S.—Seeley v. Hunt, C.C.A.Tex., 
109 F.2d 595, certiorari denied Hunt 
v. Seeley, 60 S.Ct. 894, 309 U.S. 
690, 84 L.Ed. 1033. 

14.5 U.S.—Walker v. Felmont Oil 
Corp., C.A.Ky., 262 F.2d 163. 

15. U.S.—Jeffreys v. O'Neal, C.C.A. 
N.C., 64 F.2d 284—Page v. Natural 
Gas & Fuel Co.. C.C.A.Ark., 36 F. 
2d 462—Keaton v. Little, C.C.A. 
Okl., 34 F.2d 396. 

4 C.J. p 723 note 83. 
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ed thereby were merely formal errors which did 
not affect substantial rights or advance new is¬ 
sues,and the insufficiency of a declaration can 
be cured by an amendment on appeal where the 
statement of a new cause of action is not involv¬ 
ed.^®-® An amendment of the pleadings, however, 
will not be allowed on appeal where there arc no 
apparent equities sufficiently strong to justify it,^^ 
where it would change the whole cause of action,^® 
or where the record is devoid of any proof to sus¬ 
tain an omitted allegation sought to be supplied 
by the amendment.i® 

To conform to evidence, verdict, or judgment. 
Where the record so warrants, the court of ap¬ 
peals, on a proper showing, may allow an amend¬ 
ment of the pleadings so as to make them conform 
to the proofs,2® the verdict,®^ and the judgment;®® 
but generally this will be done only where the cir¬ 
cumstances are exceptional,®®*® and an amend¬ 
ment of the pleadings in the appellate court so the 
pleadings will conform to the proof will usually 
not be allowed where such amendment would 
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bring about the reversal of a judgment otherwise 
correct.®®-^® 

To show jurisdiction. Under the federal stat¬ 
ute, 28 U.S.C.A. § 1653, defective allegations of 
jurisdiction may be amended, on terms, in the ap¬ 
pellate court,®® and thus, on appeal from the dis¬ 
missal of a complaint for lack of sufficient juris¬ 
dictional averments as to plaintiff’s citizenship, 
plaintiff may move the court of appeals for leave 
to amend the jurisdictional averments.®®*® Amend¬ 
ments in the court of appeals to cure defects aris¬ 
ing from the absence or insufficiency of jurisdic¬ 
tional averments as to the amount in controversy, 
however, have been denied in a number of cases,®^ 
particularly where the application for leave to 
amend was not made in good faith.®® When it 
is established in the trial court that allegations as 
to jurisdiction are defective, and plaintiff is af¬ 
forded an opportunity by the trial court to amend 
to correct the defect, and fails or refuses to avail 
himself of the opportunity that is afforded, there¬ 
after on appeal the court of appeals may decline 
to permit the amendment to be made.®®*® 


Amendments regarded as made see 
Infra § 297(29). 

16. Olicretioa 111)«rally essrclied 

Discretion to amend complaint on 
appeal should be liberally exercised 
to meet technical objection. 

Jeffreys v. O’Neal, C.C.A.N.C., 
64 F.2d 284. 

16.5 D.C.—Petherstonhaugh v. Moore, 
48 APP.D.C. 35. 

17. U.S.—Springer v. Best, C.A.Cal,, 
266 F.2d 848—Post v. Beacon Vacu¬ 
um Pump & Electrical Co., Me,, 89 
F. 1, 32 C.C.A. 151. 

18. U.S.—Glenn v. W. C. Mitchell 
Co., C.C.A.N.D., 282 F. 440, modified 
on other grounds 285 F. 381. 

19. U,S.—Youngs Rubber Corpora¬ 
tion V. C. I. Lee & Co., C,C.A.N.Y., 
45 F.2d 103. 

80. U.S,—Shelley v. Union Oil Co. 
of Cal., C.A.AlaBka, 203 F.2d 808— 
U. S. V, Winkle Terra Cotta, C.C.A. 
Mo., 110 F.2d 919—-Schmidt v. U. S.. 
C.C.A.Neb., 63 P.2d 390—Youngs 
Rubber Corporation v. C. I. Lee & 
Co., C.C.A.N.Y., 45 P.2d 103. 

81. Amaadmsat rsfoted 

Where instructions allowed finding 
for plaintiff on count of indebitatus 
assumpsit, although such recovery 
was not warranted by evidence. It 
was held that plaintiff should not be 
allowed on appeal to file, as amend¬ 
ment, declaration in special assump¬ 
sit, and have affirmance of judgment 
on theory that verdict was based on 
count in quantum meruit. 

U.S.—^American Locomotive Co. v. 


Harris, R.I., 239 P. 234, 152 C.C.A. 

222 . 

22. Amendment refused 

Whore the complaint sought to re¬ 
cover judgment against defendant 
as surviving partner, but default 
judgment was rendered against him 
individually and as surviving part¬ 
ner, plaintiff cannot amend to con¬ 
form to the judgment, on an appeal 
by defendant, following the court's 
refusal to open the default judgment. 
U.S.—Glenn v. W. C. Mitchell Co., 
C.CA.N.D., 282 F. 440, modified on 
other grounds 286 F. 381. 

22.5 U.S.—U. S. V. Winkle Terra Cot¬ 
ta, C.C.A.MO., 110 F.2d 919. 

28.10 U.S.—^U. S, V. Winkle Terra 
Cotta, supra, 

23. U.S.—Mantin v. Broadcast Mu¬ 
sic, Inc., aA.Cal., 244 P.2d 204. 

Probable existence of jurisdiction 
Where allegations of complaint 
were insufficient to show diversity of 
citizenship necessary for federal ju¬ 
risdiction, but it appeared so prob¬ 
able that in actual fact requisite di¬ 
versity of citizenship existed that 
court of appeals felt warranted In 
discussing merits of appeal, court of 
appeals would allow plaintiff ten days 
for leave to amend, but, if amend¬ 
ment should not be filed and allowed, 
court of appeals would dismiss com¬ 
plaint for lack of jurisdiction, since 
federal jurisdiction cannot be as¬ 
sumed but must be clearly shown. 
U.S.—^Brooks V. Yawkey, C.A.Mass., 
200 F.2d 663. 

23.5 U.S.—^Mantin v. Broadcast Mu¬ 
sic, Inc., CA..Cal., 244 F.2d 204. 
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24. Record not showing amount 

Where there was nothing in the 
record to show the amount Involved, 
an application to amend on appeal 
was denied. 

U.S.—Utah Radio Products Co. v. 
Boudette, C.C.A.Mass., 78 F.2d 793. 

Amendment refuted on appeal to oir- 
cuit court 

U.S.—Agnew v, Dorman, C.C.Md., 1 
F.Cas.No.lOO, Taney 386. 

86. U.S.—Sharp v. Barnhart, C.C.A. 
Ind., 117 F.2d 604, certiorari denied 
Canterbury v. Barnhart, 61 S.Ct. 
1099, 313 U.S. 576, 85 L.Ed, 1533— 
James v. Barnhart, C.C.A.Ind., 117 
P.2d 604, certiorari denied 61 S.Ct. 
1098, 313 U.S. 676, 85 L.Ed. 1634. 

25.S U.S.—Harris v. American Le¬ 
gion, D.C.Ind., 162 F.Supp. 700, af¬ 
firmed, C.A., 261 F.2d 694. 

Befusal to put trial court in error 
“Appellants now seek to have us 
declare this correct judgment errone¬ 
ous, not because of anything the 
trial court did, but because of some¬ 
thing which they now seek to inject 
Into the record and which was never 
before that court. There is no er¬ 
ror In the record; if error is to ap¬ 
pear it will have arisen after the 
cause has left the trial tribunal be¬ 
cause we allow appellants to make a 
record of facts which they refused 
to make In the trial court. In other 
words, appellants, having refused to 
amend as the District Court invited 
them to do, thereby knowingly ac¬ 
quiescing In the proposed action of 
the court and tacitly consenting that 
it might enter the only order prop- 
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Under the statute as it existed prior to the 1948 
revision of the Judicial Code, jurisdictional aver¬ 
ments of diverse citizenship, actually existing but 
defectively alleged, were amendable "at any stage 
of the proceedings and in the appellate court upon 
such terms as the court may impose, so as to show 
on the record such diverse citizenship and juris- 

diction/'25.io 

§ 297(21). Additional Proofs 

Ordinarily a court of appeals will not receive addi¬ 
tional evidence or hear additional proofs. 

It is a rule of general application that defects 
in proofs cannot be supplied in the court of ap¬ 
peals and that court cannot receive evidence or 
hear additional proofs^® or receive or accept af¬ 
fidavits and this is particularly true where the 
court below would itself be powerless to receive 
such additional proofs.28 It has been held, how¬ 
ever, that the court of appeals may avail itself of 


authentic evidence outside the record before it 
of matters occurring since the decree of the trial 
court, when such course is necessary to prevent 
a miscarriage of justice, to avoid a useless cir¬ 
cuity of proceeding, to preserve a jurisdiction law¬ 
fully acquired,29 or to protect itself from imposi¬ 
tion or further prosecution of litigation where the 
controversy between the parties has been settled, 
or for other reasons has become moot or ceased 
to exist,29*5 and evidence not presented in the 
trial court may, under some circumstances, be pre¬ 
sented in the reviewing court where the adverse 
party is in no position to raise an objection to its 

reception.29*io 

When physical exhibits which were used and 
demonstrated in the trial court are sent to the re¬ 
viewing court with the knowledge of the parties, 
tests and demonstrations showing the operations 
of the exhibits may be properly made before the 
reviewing court, particularly where both parties 


er on the face of the record, come to 
this court asking leave to do what 
they failed to do below and attempt 
to create an error upon the part of 
the trial court because of matter 
never before that court.” 

U.S.—Joy V. Hague, C.A.Mass., 175 F. 

2d 395, 396, certiorari denied 70 S. 

Ct. 147, 838 U.S. 870, 94 L.Ed, 634. 

'Harris v. American Legion, D.C. 

Ind., 162 P.Supp. 700, 712, aflirmed, 

C.A., 261 F.2d 694. 

25.10 U.S.—Swayne v. Barsch, Or., 

226 P. 681, 141 C.C.A. 337. 

25 C.J. p 780 note 17[a]. 

Oonstmetion and application of stat¬ 
ute 

(1) Omission from a complaint of 
allegation of plaintiff’s citizenship 
was held cured for jurisdictional pur¬ 
poses by his testimony as to his citi¬ 
zenship, brought out on his cross-ex¬ 
amination by defendant and uncon¬ 
tradicted, the complaint being amend¬ 
able by adding such allegation, at 
any stage of the proceedings, and in 
the appellate court, under the stat¬ 
ute. 

U.S.—Cunard S. S. Co. v. Sullivan, C. 

C.A.N.Y.. 6 F.2d 383. 

(2) An amendment of the plead¬ 
ings on appeal to show diversity of 
citizenship will not be allowed where 
there is nothing in the record war¬ 
ranting such an amendment. 

U.S.—Eauitable Life Assur. Soc. of 

U. S. V. Wilson. C.C.A.Cal., 81 P.2d 

657—^Utah Radio Products Co. v. 

Boudette, C.C.A.Ma88., 78 F.2d 793. 

(3) Where party who, with respect 
to federal Jurisdiction based on di¬ 
verse citizenship, is improperly Join¬ 
ed, is not indispensable. Jurisdiction¬ 
al defect may not be cured by motion 


In appellate court to amend and dis¬ 
miss as to him. 

U.S.—Levering & Garrigues Co. v. 
Morrin, C.C.A.N.Y., 61 P.2d 115, af¬ 
firmed 53 S.Ct. 649. 289 U.S. 103, 77 
L.Ed. 1062. 

Practice prior to statute 

Prior to the enactment of 28 U.S. 

C. A. § 165.3, amendments on appeal to 
show diversity of citizenship were 
denied in a number of cases. 

U.S.—St. Louis, I. M. & S. R. Co. v. 

Newcom, Ark,, 56 F. 951, 6 C.C.A. 
172. 

25 C.J. p 780 notes 13, 15. 

26. U.S.—U. S. ex rel. McClellan v. 
Humphrey, C.A.Pa., 181 P.2d 767— 
Utah Radio Products Co. v. Bou¬ 
dette, C.C.A.Mass., 78 F.2d 793— 
Youngs Rubber Corporation v. C. 
I. Lee & Co.. C.C.A.N.Y.. 46 F.2d 
103. 

No power to receive evidence of for¬ 
eign Judgments 

U.S.—Hartmann v. Time. Inc., C.C.A. 
Pa., 166 F.2d 127, 1 A.L.R.2d 870, 
certiorari denied 68 S.Ct. 1495, 334 
U.S. 838, 92 L.Ed. 1763. 

27. U.S.—Siano v. Helvering, C.C.A. 
N.J., 79 F.2d 444—^Axelrod v. Osage 
Oil & Refining Co.. C.CA.Okl.. 29 F. 
2d 712. 

D. C.—Riley v. Titus, 190 F.2d 653, 89 
U.S.App.D.C. 79. certiorari denied 
72 S.Ct. 82, 842 U.S. 866, 96 L.Ed. 
644, rehearing denied 72 S.Ct. 179, 
842 U.S. 889, 96 L.Ed. 667—Sherl- 
dan-Wyoming Coal Co. v. Krug, 168 
F.2d 667, 83 U.S.App.D.C. 162. 

On appeal from laterloontory order 

While, on an appeal from an order 
granting a preliminary injunction 
in a suit for infringement of a patent 
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and copyrights and for unfair compe¬ 
tition, the cause might be dismissed, 
if it clearly appeared that no ground 
existed for equitable relief, the court 
of appeals could not render a final 
decree for complainant on ex parte 
affidavits and decrees of other courts 
in a suit by the same plaintiff against 
the party whose goods defendant was 
charged with selling. 

U.S.—Meccano, Limited, v. John 

Wanamaker, New York, N. Y., 40 S. 
Ct. 463, 253 U.S. 136, 64 L.Ed. 822, 
certiorari denied 39 S.Ct 496, 250 

U. S. 647, 63 L.Ed. 1188. 

Bscord not before court 

A motion filed with court of ap¬ 
peals containing recitals of what is 
alleged to be in the record, which 
has not been brought before such 
court, will be stricken from the files. 
U.S.—Springer v. Best, C.A.Cal., 266 
F.2d 848. 

28. After expiration of tenn 

No error appearing Justifying mod¬ 
ification or reversal, court of appeals 
cannot take further proof which trial 
court would be powerless to receive 
because term has ended, and, on basis 
of such proof, reverse or modify. 
U.S.—Realty Acceptance Corporation 

V. Montgomery, Del., 62 S.Ct. 215, 
284 U.S. 547, 76 L.Ed. 476. 

29. U.S.—Ridge v. Manker, Iowa, 182 
F. 699, 67 C.C.A. 696. 

29.8 U.S.—^Flexwood Co. v. Matt G. 
Faussner & Co., C.CJL1U., 145 F.2d 
528—Ridge v. Manker, Iowa, 182 F. 
699, 67 C.C»A. 696. 

29.10 U.S.—De Luca v. Atlantic Re¬ 
fining Co., C.A.N.T., 176 F.2d 421, 
certiorari denied 70 S«Ct. 428, 888 
U.S. 948, 94 L.Bd. 681. 
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had full opportunity to observe and comment on 
demonstrations and tests.^^-i*^ 

§ 297(22). Trial of Case Anew 

a. In general 

b. Former equity practice 

a. In Oeneral 

When an appeal Is prosecuted to a court of appeals, 
It Is not the function of that court to try the case de novo. 

The federal courts define the term ‘Trial de 
novo/' as the term is used in relation to appellate 
practice, to mean a trial anew in an appellate tri¬ 
bunal, according to the usual or prescribed mode 
of procedure in other cases, involving similar ques¬ 
tions, whether of law or of fact;30 a trial anew 
of the entire proceeding, including the hearing of 
evidence as though no previous action had been 
taken.so.B Trial de novo, which was formerly the 
rule in admiralty, ecclesiastical courts, and in some 
chancery cases, has been definitely abolished in 
civil cases in the federal courts by the rules con¬ 
stricting review,30.10 particularly by Rule 52 of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
which provides that findings of fact shall not be 
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set aside unless clearly erroneous, and due regard 
shall be given to the opportunity of the trial court 
to judge of the credibility of witnesses.30.i5 Thus, 
as a general rule, on an appeal it is not the function 
of a court of appeals to try a case de novo, 20.20 
and it cannot substitute its judgment for that of 
the jury20.26 or of the trial court.30.30 

The extent to which a court of appeals will re¬ 
view questions of fact is treated infra § 297(61). 

Appeal from district court of Virgin Islands. 
On an appeal prosecuted from the district court 
of the Virgin Islands in a case arising under the 
local laws of the Islands, the review is by a trial 

de novo.30*35 

b. Former Equity Practice 

Under the former equity practice, chancery cases 
were tried de novo on appeai, but oniy on the evidence 
that was before the iower court. 

Under the former equity practice, on appeal to 
the court of appeals, chancery cases were, in one 
sense, tried de novo on the entire record and t.hc 
evidence.3i In another sense, in an equity case 
an appeal was not a trial de novo,2i-5 since they 


29.18 U.S.—Matthews ▼. Alleti, C.A. 
N.C., 182 F.2d 824. 

30. U.S.—Spano v. Western Fruit 
Growers, C.C.A.C 0 I 0 ., 83 F.2d 160. 

30.5 U.S.—American Fruit Growers 
V, S. T. Runzo & Co., D.C.Pa., 95 
F.Supp. 842. 

30.10 U.S.—-Hycon Mfgr. Co. v. U. 
Koch & Sons, C.A.Cal., 219 F.2d 
353, certiorari denied 75 S.Ct. 881, 
349 U.S. 953. 99 L.Ed. 1278. 

30.1B U.S.—Danford v. Winter, C.A. 
Iowa, 192 F.2d 937. 

30.20 U.S.—Illinois Cent. R. Co. v. 
Stufflebean, C.A.Iowa, 270 F.2d 
801—Myra Foundation v. U. S., C. 
A.N.D., 267 P.2d 612—Westmore¬ 
land Mang^anese Corp. v. U. S., C.A. 
Ark., 246 F.2d 351—Star Bedding 
Co. V. Englander Co., C.A.Mo., 239 
F.2d 537—Coleman v. Sears, Roe¬ 
buck & Co., C.A.Mo., 238 F.2d 206— 
Jones Truck Lines, Inc. v. Argo, 
C.A.Ark., 287 P.2d 649—Sherman 
Inv. Co. V. U. S., C.A.M 0 ., 199 F.2d 
604—^Anderson v. Federal Cartridge 
Corp., C.C.A.Mlnn., 166 F.2d 681. 
D.C.—^De Wagenknecht v. Stinnes, 
243 F.2d 413, 100 U.S.App.D.C. 156, 
certiorari denied 78 S.Ct. 44, 356 U. 
S. 830, 2 L.Ed.2d 43. 

Questloa of damages 
U.S.—Small V. Schultz, C.A.I11.. 180 
F.2d 351—Ginsberg v. Royal Ins. 
Co., CA..Tex., 179 P.8d 162. 

30,26 U.S.—Illinois Cent. R. Co. v. 
Stufflebean, C.A.Xowa. 270 F.2d 801. 


80.30 U.S.—Coleman v. Sears, Roe¬ 
buck & Co., C.A.MO.. 238 F.2d 206. 

30.35 U.S.—Call wood v. Kean, C.A. 

Virgin Islands, 189 P.2d 565. 
Review de novo under Danish mle 
Since the distinction between caus¬ 
es at law and in equity was unknown 
in the courts of the Virgin Islands, 
and all Judgments were reviewable 
de novo on the record by the supreme 
court of Denmark on appeal, such 
judgments might be similarly re¬ 
viewed on appeal, both as to facts 
and law, by the court of appeals, ir¬ 
respective of whether the cause of 
action would have been in equity or 
at law in the courts of the United 
States. 

U.S.—Clen V. Jorgensen, C.C.A.Vir¬ 
gin Islands, 265 F. 120. 

Record reviewed de novo 
U.S,—Berger v. Berger, C.A.Virgin 
Islands, 210 P.2d 403—Stoner v. 
Bellows, C.A.Virgin Islands, 196 F. 
2d 918, certiorari denied 73 S.Ct. 
128, 845 U.S. 988, 97 L.Ed. 1866— 
Burch v. Burch. CJLVlrgin Islands, 
196 F.2d 799. 

81. U.S.—Jarvis v. Shackelton In¬ 
haler Co.. C.C.A.Mlch., 136 F.2d 
116—Craven v. Shoults, C.CA..Neb.. 
97 P.2d 299—Aro Equipment Cor¬ 
poration V. Herrlng-Wissler Co., C. 
C.A.Iowa, 84 F.2d 619—dhickasaw 
Wood Products Co. v, Paysinger, C. 
C.A.Ark.. 84 P.2d 476—Metropolitan 
Holding Co. V. Snyder. C.C.A.Mo., 

I 79 P.2d 263—Waters V. Disbrow & 
1 Co., C.C.A.Neb.. 70 F.2d 672—Smith 
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V, Jackson State Bank. C.C.A.Wyo., 
63 P.2d 034—Hopkins v. Texas Co., 
C.C.A.Okl., 62 P.2d 691, certiorari 
denied 64 S.Ct. 48, 280 U.S. 629, 78 
L.Ed. 647—Boynton v. Moffat Tun¬ 
nel Improvement Dist, C.C.A.C 0 I 0 ., 
57 P.2d 772, certiorari denied Mof¬ 
fat Tunnel Improvement Dlst. v. 
Boynton, 53 S.Ct. 20, 287 U.S. 620, 
77 L.Ed. 538—^Jonah v, Armstrong. 
C.C.A.Okl., 62 P.2d 343—Idawa Gold 
Mining Co. v. Cahill, C.C.A.Utah. 
52 ir.2d 70—Simmons v. Stern, C.C. 
A.N.M., 9 P.2d 256—^Emerson-Bran- 
tingham Implement Co. v. Johnson, 
C.C.A.Neb., 1 F.2d 212—Unkle v. 
Wills, C.C.A.Okl., 281 P. 20—Pre¬ 
sidio Mining Co. v. Overton, C.C.A. 
Cal., 270 P. 388, certiorari denied 
Martin v. Presidio Mining Co., 41 
S.Ct. 636, 256 U.S. 691, 65 L.Ed. 
1175—Anderson v. Hultberg, C.C.A. 
Kan., 247 P. 273—Central Improve¬ 
ment Co. V. Cambria Steel Co.. C.C. 
A.Mo.. 201 F. 811. 

U. S. V. Laler, D.C.Cal., 62 P. 
Supp. 892. 

“An appeal in an equity suit in¬ 
vokes a new hearing and decision of 
the case upon its merits upon the 
lawful evidence." 

U.S.—^Unlon Central Life Ins. Co. of 
Cincinnati. Ohio v. Imsland, C.C.A. 
S.D.. 91 F.2d 365, 868—Johnson v. 
Umsted, C.C.A.Ark., 64 F.2d 316, 
818. 

31.5 U.S.—U. B. V. City of Brook- 
haven, C.C.A.Miss., 134 F.2d 442—- 
Adventures in Good Eating v. Best 
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were tried in the appellate court on the same evi¬ 
dence that was before the lower court,3 2 for the 
court of appeals could not take additional evi¬ 
dence,2 3 and hence the trial on appeal was not de 
novo in the sense that new or additional evidence 
could be received on appeal.3-i 

Scope of inquiry. An appeal in equity brought 
up for review the whole case36 with certain in¬ 
ferences in favor of the decree below.36 On such 
an appeal, the court of appeals, where the entire 
record including the evidence was before it, could 
review the evidence3'^ and its sufficiency to support 
the findings and judgment of the court below,38 
draw inferences of fact,32 and determine the cause 
on the merits even though the merits were not con¬ 
sidered below.^® While the appellate court was 
not bound by the findings of the court below,^i 


usually such findings would be accepted by it unless 
they disclosed a serious mistake in estimating the 
evidence, ^2 as due weight should be given to the 
advantage of the trial judge in seeing the wit¬ 
nesses, hearing their testimony, and noting their 
demeanor on the stand and their candor or want 
of candor.^3 Errors committed by the court be¬ 
low, which could have no effect on the court of 
appeals in determining the rights of the parties on 
a trial de novo, were immaterial and would not be 
considered.^^ Of this character were errors in 
the admission of evidence.^® From the record 
before it, the court of appeals would make such 
disposition of the cause as was in accord with 
equity and good conscience;^® and accordingly 
the decree below would be sustained if it was right 
for any reason.^^ 


b. Presumptions 


§ 297(23). In General 

As error is never presumed on appeal, all reasonable 
presumptions are indulged by the court of appeals In 
favor of the judgment, order, or decree below, particu¬ 
larly where the record is incomplete; and the burden 
of affirmatively showing error Is on the appellant. 


In order to sustain the action of the trial 
court,^'^-®® it is a general rule of wide application 
that the court of appeals will indulge all reason¬ 
able presumptions in favor of the correctness of 
the judgment, order, or decree from which the 


Places to Bat, C.C.A.I11., 131 F.2d 

809. 

33. U.S.—Chickasaw Wood Products 
Co. V. Paysingrer, C.C.A.Ark., 84 F. 
2d 476. 

33. U.S.—Youngs Rubber Corpora¬ 
tion v. C. I. Lee & Co., C.C.A.N.T., 
45 F.2d 103. 

Taking of additional proofs on appeal 
generally see supra § 297(21). 

34. U.S.—Youngs Rubber Corpora¬ 
tion v. C. I. Lee & Co., supra. 

83. U.S.—Edwards v. Lain, C.C.A. 

Ill., 112 F.2d 343—^Aro Equipment 
Corporation v. Herrlng-Wissler Co., 
C.C.A.Iowa. 84 F.2d 619—A. O. 
Smith Corporation v. Petroleum 
Iron Works Co. of Ohio, C.C.A. 
Ohio, 73 P.2d 631, modified on oth¬ 
er grounds and rehearing denied 74 
F.2d 934—Title Guarantee & Trust 
Co. V. U. S., C.C.A.Cal., 50 F.2d 544 
—Mills Novelty Co. v. Monarch 
Tool & Mfg. Co., C.C.A.Ohio, 49 F. 
2d 28, certiorari denied Monarch 
Tool & Mfg. Co. V. Mills Novelty 
Co., 62 S.Ct. 37. 284 U.S. 662, 76 
L.Ed. 661—Swift v. Jackson, C.C.A. 
Okl., 37 F.2d 237, certiorari denied 
60 S.Ct. 361, 281 U.S. 746, 74 L.Ed. 
1158—Linde Air Products Co. v. 
Morse Dry Dock & Repair Co., N.T., 
246 F. 834. 159 C.C.A. 136. 

R. K. Ls Blond Mach. Tool Co. 
V. Wlckes Bros., D.C.Mlch., 23 F. 
Supp. 371. 

liaw aotloA heard in eguity 

Where legal action was heard in 


equity without objection, appeal was 
treated as equity appeal. 

U.S.—Fidelity & Deposit Co. of Mary¬ 
land V. People’s Bank of Sanford, 
C.C.A.N.C., 72 F.2d 932, certiorari 
denied 66 S.Ct 348, 293 U.S. 627, 
79 L.Ed. 714. 

Hess V. Coualnle, C.C.A.N.T., 296 
F. 368. 

36. U.S.—A. O. Smith Corporation 
V. Petroleum Iron Works Co. of 
Ohio, C.C.A.Ohlo, 73 F.2d 631, modi¬ 
fied on other grounds and rehear¬ 
ing denied 74 F.2d 934—Mills Nov¬ 
elty Co. V. Monarch Tool & Mfg. 
Co., C.C.A.Ohlo, 49 F.2d 28, certio¬ 
rari denied Monarch Tool & Mfg. 
Co. V. Mills Novelty Co., 52 S.Ct. 
37, 284 U.S. 662, 76 L.Ed. 661. 

37. U.S.—Edwards V. Lain, C.C.A. 

Ill., 112 F.2d 343. 

38. U.S.—McDonnell v. Bank of 
China, C.C.A.China, 33 F.2d 816, 
certiorari denied Bank of China 
V. McDonnell, 60 S.Ct. 160, 280 U.S. 
612, 74 L.Ed. 664. 

38. Fower not restricted 

That proceeding to reclaim proper¬ 
ty from possession of trustee in 
bankruptcy was submitted on agreed 
statements of fact did not restrict 
power of court on appeal to draw in¬ 
ferences of fact, as the law and facts 
were revlewable as fully as in an or¬ 
dinary equity appeal. 

U.S.—Flanders Motor Co. v. Reed, 
Mass., 220 F. 642, 136 C.C.A. 260. 

40. U.S.—Ferguson v. Omaha & S. 
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W. R. Co., Neb., 227 F. 518, 142 C. 
C.A. 146. 

41. U.S.—^Waters v. Dlsbrow 8b Co., 
C.C.A.Neb., 70 F.2d 672. 

48. U.S.—Smith v. Jackson Stats 
Bank, C.C.A.Wyo., 63 F.2d 934— 
Idawa Gold Mining Co. v. Cahill, 
C.aA.Utah, 62 F.2d 70. 

43. U.S.—Edwards v. Lain, CC-A,. 

Ill., 112 P.2d 343. 

44. U.S.—^Mound City Co. v. Castle- 
man, Mo„ 187 F. 921, 110 C.C.A. 65, 
appeal dismissed 35 S.Ct. 204, 286 

U. S. 689, 59 L.Ed. 427. 

46. U.S.—^Royal Baking Powder Co, 

V. Emerson, C.C.A.Ark., 270 P. 429, 
appeal dismissed 43 S.Ct. 166, 260 
U.S. 752, 67 L.Ed. 496. 

46. U.S.—^Lewis v, Ingram, C.C.A. 
Okl.. 67 F.2d 463, certiorari denied 
63 S.Ct. 16, 287 U.S. 614, 77 L.Ed. 
633. 

47. U.S.—^A. O. Smith Corporation r. 
Petroleum Iron Works Co. of Ohio, 
C.C.A.Ohio, 73 P.2d 631, modified 
on other grounds and rehearing de¬ 
nied 74 P.2d 984—^Mills Novelty Co. 
v. Monarch Tool 8b Mfg. Co., C.C.A. 
Ohio, 49 F.2d 28, certiorari denied 
Monarch Tool & Mfg, Co. v. Mills 
Novelty Co., 62 S.Ct. 17, 284 U.S. 
662, 76 L.Ed. 661. 

47.60 U.S.—In re Chapman Coal Co., 
C.A.I11., 196 F.2d 779. 

D.C.—^T. V. T. Corp. v, Baslllko, 257 
F.2d 186, 103 U.S.App.D.a 181. 
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appeal was taken.^® Indeed, error is never pre¬ 
sumed on appeal,^® nor, where error does appear, 
will it, as discussed infra § 297(74), be presumed to 
be prejudicial. Moreover, error will not be inferred 
from a doubtful statement in the record,®® but must 
be affirmatively shown®®-® by the record.®^ 


36 C* S» 

The burden of showing error does not rest on 
the court of appeals ;®i-® the burden of affirmative¬ 
ly showing it is on appellant,®® or, as is sometimes 
stated, the burden is on appellant to demonstrate 
error.®®-® 


48. U,S.—Wabash Ry. Co. v. Bridal, 
C.C.A.MO.. 94 F.2d 117, certiorari 
denied 59 S.Ct. 63, 305 U.S. 602. 
83 L.Ed. 382—^Hardt v. Kirkpatrick. 
C.C.A.Cal., 91 F.2d 875, certiorari 
denied Kirkpatrick v. Hardt, 58 S. 
Ct. 762, 303 U.S. 626, 82 L.Ed. 1088 
— U. S. V. Stephanidls. C.C.A.N.Y.. 
47 F.2d 664—Kansas City Terminal 
Ry, Co. V. Central Union Trust Co. 
of New York, C.C.A.Mo., 28 F.2d 
177, certiorari denied Kansas City 
Terminal Ry. Co. v. Central Un¬ 
ion Trust Co. of New York. 49 S. 
Ct. 179, 278 U.S. 665, 73 L.Ed. 664 
—Cordingly v. Kennedy, Colo., 239 
F. 645, 152 C.C.A. 479—Manhattan 
Life Ins. Co. v. Wright, Colo., 126 
P. 82, 61 C.C.A. 138. 

Presumptions on appeal in patent in¬ 
fringement suits generally see Pat¬ 
ents § 336. 

Presumptions on review of acts or 
orders of administrative bodies gen¬ 
erally see Public Administrative 
Bodies and Procedure § 205. 

“The legal presumption is that 
they [the orders of the court below] 
were just, lawful, and without preju¬ 
dice to the appellant." 

U.S.—Bankers’ Trust Co. v, Missouri, 
K. & T. Ry. Co., Mo., 261 P. 789, 798, 
164 C.C.A. 23. 

All possibls presumptiouis will be 
indulged by appellate court. 

U.S.—In re Chapman, C.A.Ill., 196 F. 
2d 779. 

D.C.—T. V. T. Corp. v. Baslliko, 267 
F.2d 185, 103 U.S.APP.D.C. 181. 

49. U.S.—^Agnew v. Cox, C.A.Mo, 254 
F.2d 263—^tna Ins. Co. v. Rhodes, 
C.A.N.M., 170 F.2d 111—Hershberg¬ 
er V. U. S., C.C.A.Ind., 138 F.2d 
615—Schwartz v. Eitel, C.C.A.Wls., 
132 P.2d 760—Hinshaw v. New 
England Mut. Life Ins. Co., C.C.A. j 
Mo., 104 F.2d 45, certiorari denied 
60 S.Ct. 106, 308 U.S. 583, 84 L.Ed. 
488—Hinshaw v. Massachusetts 
Mut. Life Ins. Co., C.C.A.Mo., 104 
F.2d 46, certiorari denied 60 S.Ct. 
106, 308 U.S. 683, 84 L.Ed. 488— 
Hawke v. Serviclsed Products Cor¬ 
poration, C.CA.Ohio, 95 F.2d 710, 
certiorari denied 69 S.Ct. 692, 306 
U.S. 660, 83 L.Ed. 1049—Wabash 
Ry. Co. v. Bridal, C.C.A.Mo., 94 F. 
2d 117, certiorari denied 69 S.Ct. 
63. 306 U.S. 602, 83 L.Ed. 382— 
Baldwin v. Myers. C.C.A.Ark., 76 F. 
2d 629—Fidelity & Deposit Co. of 
Maryland v. Lindholm, C.C.A.Cal., 
66 F.2d 66, 89 A.L.R. 279—William¬ 
son V. Richardson, Cal., 206 F. 246, 
123 C.C.A. 427. 


D.C.—Junghans v. Junghans, 112 F, 
2d 212, 72 APP.D.C. 129. 

60. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Lindholm, C.C.A.Cal., 
66 F.2d 66, 89 A.L.R. 279. 

50.5 U.S.—^Aetna Ins. Co. v. Rhodes, 
C.A.N.M., 170 P.2d 111—Hershberg¬ 
er V. U. S., C.C.A.Ind., 138 F.2d 616. 

61. U.S.—Hawke v. Servicised Prod¬ 
ucts Corporation, C.C.A.Ohio, 96 P. 
2d 710, certiorari denied 59 S.Ct. 
692, 306 U.S. 650, 83 L.Ed. 1049— 
Wabash Ry. Co. v. Bridal, C.C.A. 
Mo., 94 P.2d 117, certiorari denied 
69 S.Ct. 63, 305 U.S. 602, 83 L.Ed. 
382—Southern Ry. Co. v. O’Dell, S. 
C., 262 P. 640, 164 C.C.A. 466—Wil¬ 
liamson V. Richardson, Cal., 205 P. 
245, 123 C.C.A. 427. 

51.5 U.S.—American Pac. Dairy 
Products, Inc. v. Slclliano, C.A. 
Guam, 236 F.2d 74. 

52. U.S.—Belt V. U. S.. C.A.Fla., 260 
F.2d 386—^American Pac. Dairy 
Products, Inc. v. Siciliano, C.A. 
Guam, 236 P.2d 74—In re Chapman, 
C.A.I11., 196 F.2d 779—Eastern 

States Petroleum Co. v. Gilliland 
Refining Co., C.C.A.Tex., 103 F.2d 
186—Hawke v. Servicised Products 
Corporation, C.C.A. Ohio, 95 F.2d 
710, certiorari denied 69 S.Ct. 692, 
806 U.S. 650, 83 L.Ed. 1049—Louisi¬ 
ana & Arkansas Ry. Co. v. Jackson, 
C.C.A.La., 96 P.2d 369—Wabash 
Ry. Co. V. Bridal, C.C.A.Mo., 94 P. 
2d 117, certiorari denied 69 S.Ct. 63, 
305 U.S. 602, 83 L.Ed. 382—Hardt 
V. Kirkpatrick, C.C.A.Cal., 91 F.2d 
875, certiorari denied Kirkpatrick 
V. Hardt, 68 C.St. 762, 303 U.S. 626, 
82 L.Ed. 1088—Capital Savings & 
Loan Ass’n v. Olympia Nat. Bank, 
C.C.A.Wash., 80 F.2d 661—Baldwin 
V. Myers, C.C.A.Ark., 76 P.2d 629 
—^Fidelity & Deposit Co. of Mary¬ 
land V, Lindholm, C.C.A.Cal., 66 
F,2d 66, 89 A.L.R, 279—In re Schul¬ 
te-United, C.C.A.MO., 69 F.2d 663 
—^Kansas City Terminal Ry. Co. 
V. Central Union Trust Co. of New 
York, C.C.A.MO., 28 F.2d 177, cer¬ 
tiorari denied Kansas City Termi¬ 
nal Ry. Co. V. Central Union Trust 
Co. of New York, 49 S.Ct. 179, 278 
U.S, 666, 73 L.Ed. 664—Western 
Petroleum Co. v. Tidal Gasoline 
Co., C.C.A.I11., 284 F. 82—Bankers’ 
Trust Co. V. Missouri, K. & T. Ry. 
Co., Mo„ 261 F. 789, 164 C.C.A. 23. 

D.C.—^Junghans v. Junghans, 112 F. 
2d 212, 72 App,D.C. 129. 

Burden on appeal of showing: 

Abuse of discretion see infra S 297 
(55). 


Error as to; 

Amount of recovery see infra I 
297(48). 

Application of local law by trial 
court see infra § 297(24). 
Construction and interpretation 
of written instruments by tri¬ 
al court see infra § 297(43). 
Findings of fact see infra §S 297 
(43), 297(47). 

Judgment see infra §9 297(34), 
297(37). 

Judgment against preponderance of 
evidence see infra 9 297(50). 
Prejudicial error see infra 9 297 
(74). 

Propriety of submission of two 
counts to jury see infra § 297 
(42). 

Orounds for reversal 

Burden of showing grounds on 
which judgment should be reversed 
rests on appellant. 

U.S.—Jernigan v. Southern Par. Co,, 
C.A.Ariz., 222 P.2d 245—Empire 
Dist. Elec. Co. V. Rupert, C.A.Mo., 
199 P.2d 941, certiorari denied Ru¬ 
pert V. Empire Dist. Elec. Co., 73 
S.Ct. 649, 345 U.S. 909, 97 L.Ed. 
1344—Danaher v. U. S., C.A.Ark., 
184 P.2d 673—Ellas v. Clarke, C.C. 
A.N.Y., 143 F.2d 640, certiorari de¬ 
nied 66 S.Ct. 191, 323 U.S. 778, 89 
L.Ed. 622, two cases. 

62.5 U.S.—American Indem. Co. v. 
Swartz, C.A.Mo., 250 F.2d 632— 
Jackson v. Kuhn, C.A.Ark., 249 F. 
2d 209—Grundeen v. U. S. Fidelity 
& Guaranty Co., C.A.N.D., 238 F.2d 
760—Frank B. Connet Lumber Co. 
V. New Amsterdam Cas. Co., C.A. 
Mo., 236 P.2d 117—Baltimore Dairy 
Lunch, Inc. v. U. S., C.A.Minn., 231 
P.2d 870—Rowoldt v. Perfetto, C. 
A.Minn., 228 P.2d 109, reversed on 
other grounds 78 S.Ct. 180, 356 U.S. 
115, 2 L.Ed.2d 140—Lanza v. Car- 
roll, C.A.Ark., 216 F.2d 808, reversed 
on other grounds 75 S.Ct. 804, 349 
U.S. 408, 99 L.Ed. 1183—Clarke Hy¬ 
brid Corn Co. v. Stratton Grain 
Co., C.A.Iowa, 214 P.2d 7—Coca 
Cola Bottling Co. of Black Hills v. 
Hubbard, C.A.S.D., 203 F.2d 869— 
National Bellas Hess, Inc. v. Kalis, 
C.A.MO., 191 F.2d 739—Western 
Casualty & Surety Co. v. Coleman. 
C.A.Mo., 186 P.2d 40—Turner Coun¬ 
ty, S. D. v. Miller, C.A.S.D., 170 F. 
2d 820—Kimball Laundry Co. v. U. 
S., C.C.A.Neb., 166 F.2d 856, re¬ 
versed on other grounds 69 S.Ct. 
1434, 338 U.S. 1, 93 L.Ed. 1766, 7 A. 
L.H.2d 1280. 
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Matters not shown by record. Except where 
appellee is not wholly free from blame for the lack 
of a full record,5 2.10 presumptions favorable to 
the judgment, order, or decree appealed from are 
properly indulged in a case where the record on 
appeal is abbreviated, defective, imperfect, or in¬ 
complete,^ 3 as where the appeal is on the judgment 
roll alone.54 

Consequently, where the determination of a ques¬ 
tion presented for review depends on evidence, and 
the record on appeal does not show or purport to 
show all the evidence pertaining to it in the manner 
required by the practice, it will be presumed that 
the evidence was sufficient to sustain the ruling 
or the action of the court.55 Evidence omitted 
from the record will be presumed to be adverse to 
appellant.^® In addition, on a partial or incom- 
pkie record, the court of appeals will presume 
any conceivable state of facts within the scope of 
the pleadings and not inconsistent with the record 
which will sustain and support the ruling or de¬ 
cision complained of;^'^ but it will not, for the pur¬ 
pose of finding reversible error, presume the ex¬ 
istence of facts as to which the record is silent.^® 

The foregoing presumptions favoring the action 
of the trial court have been held not to arise, how¬ 
ever, from omission of parts of the record which 
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were not considered by the trial court, could not 
have influenced its decision, and which, if present, 
would not have been necessary to be considered to 
determine the correctness of the decision; and, 
where the record fails to show that anything omitted 
from the transcript or bill of exceptions was con¬ 
sidered by the trial court, or was before it to be 
considered, the appellate court will not presume 
the judgment to be correct, because certain orders 
in the case, or the records of prior suits pleaded, 
but not introduced in evidence, are omitted from 

the transcript.^8.5 

Application and limitation of rules generally. 
In accordance with the foregoing rules, in order 
to support the ruling or decision complained of, 
it will be presumed on appeal, as to matters not 
fully disclosed by the record, that a private cor¬ 
poration acted regularly and within its corporate 
powers,^® that parties acted in good faith,6® that 
public officers performed their duties,®^ that ad¬ 
ministrative officers acted regularly and in an 
authorized manner, that the lower court had pow¬ 
er to sell particular assets,that statutory require¬ 
ments were complied with,®^ and that the court 
below had judicial knowledge of certain facts.®® 

Similarly, presumptions will be indulged in an 
appropriate case as to the validity and effective- 


52.10 U.S.—Sani-Top, Inc. v. North 
Am. Aviation, Inc., C.A.Cal., 261 P. 
2d 342. 

53. U.S.—American Nat. Red Cross 
V. Raven Honey Dew Mills, C.C.A. 
Neb., 74 F.2d 160—U. S. v. Steph- 
anidis, C.C.A.N.Y., 47 P.2d 554, 

D.C.—Weiss V. District Title Ins. 
Co., 121 F.2d 900, 74 App.D.C. 126. 
Xn such a case there is an naasual- 
ly strong: presumption in favor of 
the rulings below. 

U.S.—Lopez V. Gautier, C.C.A.Puerto 
Rico, 41 F.2d 914, certiorari dis¬ 
missed 51 S.Ct. 490, 283 U.S. 798, 
75 L.Ed. 1421. 

64. U.S.—Brown Sheet Iron & Steel 
Co. v. Maple Leaf Oil & Reflnlngr 
Co., C.C.AMinn., 68 F.2d 787. 

55. U.S.—Cross v. Georgia Iron & 
Coal Co., Ga., 260 P. 438, 162 C.C. 
A. 608—First Nat. Bank of Ft. 
Wayne, Ind., v. Library Bureau, 
Ind., 211 F. 113, 128 C.C.A. 41. 

56. U.S.—Stepp V. McAdams, C.C.A. 
Cal., 88 F.2d 925—Greco v. HafC, C. 
C.A.Cal., 63 F.2d 863. 

67. U.S.—Alblon-Idaho Land Co. v. 
Naf Irr. Co., C.C.A.Utah, 97 F.2d 
439—Lambert v. Central Bank of 
Oakland, C.C.A.Cal., 85 F.2d 964, 
certiorari denied 67 S.Ct. 436, 300 


U.S. 658, 81 L.Ed. 867—Rieke Metal 
Products Co. V. Finney, C.C.A.Ind., 
70 F.2d 609—Bartlett Trust Co. v. 
Elliott, C.C.A.M 0 ., 40 F.2d SSI- 
Rose V. Haverty Furniture Co., C. 
C.AGa., 15 F.2d 345. 

D.C.—Carle v. Rainey, 83 P.2d 600, 
65 App.D.C. 343. 

58. U.S.—^Morgan v. Sun Oil Co., C. 
C.A.Tex., 109 F.2d 178, certiorari 
denied 60 S.Ct. 1086, 310 U.S. 640, 
84 L.Ed. 1408—Great American Ins. 
Co. V. Glenwood Irr. Co., C.C.A. 
Colo., 266 F. 694. 

58.5 D.C.—^Klingstein v. Thomas 
Circle Cafe, 92 F.2d 654, 68 App.D. 
C. 6. 

TaUdlty of wlU 

In determininer right of testatrix* 
heirs and next of kin. Instead of ex¬ 
ecutor, to maintain suit to avoid deed 
on ground of undue influence, court 
of appeals could not presume that 
unproved will, whereby testatrix 
directed executor to sell real prop¬ 
erty and distribute proceeds, was in¬ 
valid. 

D.C.—^Kashouty v. Deep, 126 P.2d 233, 
75 U.S.App.D.C. 269. 

59. U.S.—^Florida Blue Ridge Cor¬ 
poration v. Tennessee Electric 
Power Co., C.C.A.Ga., 106 F.2d 913, 

1147 


certiorari denied 60 S.Ct. 591, 309 
U.S. 666, 84 L.Ed. 1013. 

60. U.S.—Obartuch v. Security Mut. 
Life Ins. Co., C.C.A.Ill., 114 P.2d 
873, certiorari denied 61 S.Ct. 730. 
312 U.S. 696, 85 L.Ed. 1131, re¬ 
hearing denied 61 S.Ct. 824, 312 U.S. 
716, 85 L.Ed. 1146. 

61. U.S.—Walton v. Wild Goose 
Mining & Trading Co., Alaska, 123 
F. 209, 60 C.C.A. 155, certiorari de¬ 
nied 24 S.Ct. 856, 194 U.S. 631, 48 
L.Ed. 1158. 

62. U.S.—^U. S. V. Johnson, C.C.A. 
Okl., 87 F.2d 155. 

63. Beoord sileiit m to nature of 
■Hit 

On appeal from decree directing 
property of defendants to be sold 
free of all liens including taxes, 
where nature of original suit does 
not appear, power of court to sell 
property was presumed. 

U.S.—Spreckels v. Spreckels Sugar 
Corporation, C.C.A.N.T.. 79 F.2d 
332. 

64. U.S.—Chandler v. Pennsylvania 
R. Co., C.CA.Va., 11 P.2d 39. 

65. U.S.—^Nev-Cal Electric Seeurl- 
ties Co. V. Imperial Irr. Dist., C.C.A. 
Gal.. 86 F.2d 886. certiorari denied 
57 S.Ct 493, 800 U.S. 662, 81 L.Ed. 
871. 
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ness of legislative enactments;®® the execution,®*^ 
contents,®® nature, and effect®® of papers, docu¬ 
ments, and written instruments; and other mat- 
ters.7® 

Conversely, it will not be presumed on appeal 
that laws were disobeyed,^®*® that a personal rep¬ 
resentative will violate his duties,that a hearing 
which has not been held or questions that have not 


36 C.J.S. 

been asked are invalid,'^! ® that a state court would 
place on a state statute a construction making it 
invalid where it was reasonably susceptible of a 
construction under which it would be valid,that 
an intermediate appellate court, in overturning 
findings of trial court, did not give full weight to 
opportunity of trial court to hear and see witness¬ 
es ;72.5 and other presumptions have, likewise, not 


66. U.S.—Inter-Island Steam Nav. 
Co. v. Territory of Hawaii, C.C.A. 
Hawaii, 96 F.2d 412, affirmed Inter- 
Island Steam Nav. Co. v. Territory 
of Hawaii by Public Utility Com¬ 
mission, of Hawaii, 59 S.Ct. 202, 
805 U.S. 306, 83 L.Ed. 189. 

67. Place of exeentioa 

(1) Where record was silent as to 
place of execution or performance of 
loan agreements between commodity 
credit corporation and cotton produc¬ 
ers, court of appeals could assume 
that agreements were executed where 
the producers resided. 

U.S,—Commodity Credit Corporation 
V. Henwood. C.G.A.Mo., 126 F.2d 
145. 

(2) Presumptions as to place of 
execution of Instruments with re¬ 
spect to applicability of local law 
see infra 8 297(24). 

68. U.S.—Schmid v, Alice Bank & 
Trust Co., C.C.A.Tex., 86 P.2d 690 
—American Bureau of Shipping v. 
Allied Oil Co., C.C.A.Ohio, 64 F.2d 
609. 

OontsiLts of STunxnary of svidenos 

Where order of district judge re¬ 
cited his consideration of a summary 
of the evidence, but no summary was 
sent to appellate court, except as far 
as contained in referee's findings of 
fact and conclusions of law, and 
neither party referred to it or asked 
to have It sent up, it will be assumed 
that, if there was a separate sum¬ 
mary, it contained substantially no 
more than as shown by referee’s 
findings. 

U.S.—Titus V. Maxwell, C.C.A.Mlch., 
281 F. 433. 

69. U.S.—Schmid v. Alice Bank & 
Trust Co., C.C.A.Tex, 86 F.2d 690. 

4 C.J. p 787 note 64. 

Amhlgaity of Uumra&os policies 
Where builders’ risk insurance pol¬ 
icies and the regular policies of fire 
and extended coverage issued on 
completion of building were not be¬ 
fore court of appeals, court would as- 
sume that there was no ambiguity 
or uncertainty with respect to terms 
and conditions of policies. 

U.S.—Klefstad v. American Central 
Ins. Co., C-A.I11., 207 F.2d 288. , 

70. Fartlonlar facts presiimea on ap. ^ 
peal 

(1) That party had complied with 
statute. 

U.S.—Mlssisaippl Power & Light Co. 


V. Memphis Natural Gas Co., C.C. 
A.M1SS., 162 F.2d 888, certiorari de¬ 
nied 68 S.Ct. 82. 332 U.S. 770. 92 
L.Ed. 355. 

(2) That state supreme court’s re¬ 
versal of inferior state court without 
reference to conflict of opinion be¬ 
tween previous decisions of two such 
lower courts was intended to remove 
conflict in previous decisions. 

U.S.—General Motors Corp. v. Holler, 
C.C.A.MO., 165 F.2d 271. 

(3) That courts will not violate 
established rules of comity. 

U.S.—McCrew v. Stanolind Oil & 
Gas Co., C.C.A.Tex.. 80 F.2d 273. 

(4) That fees Involved in the liti¬ 
gation were not fees which had been 
abolished by statute. 

U.S.—Carriso, Inc. v. U. S., C.C.A.Cal., 
106 F.2d 707. 

(6) That one of the parties was not 
connected with the illegal transporta¬ 
tion of liQuor. 

U.S.—Shawnee Nat. Bank v. U, B., 
Okl., 249 F. 683, 161 C.C.A. 609. 

(6) That a vendor was ready, will¬ 
ing, and able to perform his obliga¬ 
tions under a contract for the sale 
of real estate. 

U.S.—Barrett v. Gay, C.C.A.Mi8s., 25 
P.2d G66. 

(7) That Insurer, Instituting inter¬ 
pleader proceedings, deposited In 
court all that was due on policy. 

U.S.—Cramer v. Phoenix Mut. Life 

Ins. Co. of Hartford, Conn., C.C.A. 
Iowa, 91 F.2d 141. 

(8) That a tax commission correct¬ 
ly determined the value of property 
assessed. 

U.S.—^Adams County v. Northern Pac. 
Ry. Co., C.C.A,Wash., 116 F.2d 768. 

(9) That private property would 
not be unlawfully taken. 

U.S.—^U. 8. v. Winkle Terra Cotta, 
C.C.A.MO., 110 F.2d 919. 

(10) That a state court would not 
act without giving parties to pro¬ 
ceedings therein an opportunity to be 
heard. 

U.S.—^Axelrod v. Osage Oil & Refining 
Co., C.C.A.Okl., 29 F.2d 712. 

(11) That attorney general acted 
under a constitutional statute on ap¬ 
peal from order of a three-judge dis¬ 
trict court, where party failed to 
take direct appeal to Supreme Court, 
as he might have done. 
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D.C.—Han-Lee Mao v. Brownell, 207 
F.2d 142, 93 U.S.App.D.C. 102. 

(12) That “divisions” of corpora- 
tion did not represent separate Jural 
persons, but only a convenient dis¬ 
tribution of operative management. 
U.S.—^Dairymen’s League Co-op. 

Ass’n V. Brannan, C.A.N.Y., 173 F. 
2d 67, certiorari denied 70 S.Ct. 
73, 338 U.S. 826. 94 L.Ed. 601. 

(13) That the maximum rentals 
fixed for housing accommodations 
Involved were fair and equitahle. 
U.S.—Porter v. Shlbe, C.C.A.Colo. & 

Kan., 158 F.2d 08. 

(14) That communication found by 
district court to be violation of re¬ 
straining order was, on appeal from 
contempt order for such violation, 
violative of original order. 

U.S.—In re George P. Nord Bldg. 
Corp., C.C.A.Ill., 129 F.2d 173, cer¬ 
tiorari denied Kausal v. 79th and 
Escanaba Corp., 63 S.Ct. 76, 317 U. 
S. 670, 87 L.Ed. 538. 

(16) Other miscellaneous facts. 
U.S.—Merchants Fire Assur. Corp. ▼, 
Lattimore, C.A.Cal., 263 P.2d 232— 
Parker v. Lester, C.A.Cal., 227 F. 
2d 708—Hynes v. Grimes Packing 
Co., C.A.Alaska, 185 P.2d 338— 
Michigan Millers Mut, Fire Ins. Co. 
v. Canadian Northern Ry. Co.. G 
C.A.Minn., 152 F.2d 292—Blondet v. 
Hadley, C.C.A.Puerto Rico, 144 F. 
2d 370—Hershberger v. U. S., C.C. 
A.Ind., 138 P.2d 616—^Kennedy v, 
U. S., C.C.A.Ariz., 119 F.2d 664— 
Jackson v. Quickallp Co., C.C.A.N, 
Y., 110 F.2d 731—Field v. Water¬ 
man S. S. Corporation, C.C.A.Ala., 
104 F.2d 849—Leltch v. City of 
Chicago, C.C.A.I11., 41 F.2d 728. 
certiorari denied 51 S.Ct. 106, 282 

U. S. 891, 76 L.Ed. 786—^McCampbell 

V. New York Life Ins. Co., C.C.A. 
Tex., 288 F. 465, certiorari denied 
43 S.Ct. 705, 262 U.S. 769, 67 L.Ed. 
1219. 

70.6 U.S.—Garcia v. Brownell, C.A. 
Cal., 236 F.2d 866. 

71. U.S.—Gillespie v. Schram, C.C1 
A.Mich.. 108 F.2d 39. 

71.6 D.C.—^Robeson v. Dulles, 235 F. 
2d 810, 98 U.S.APP.D.C, 313, cer¬ 
tiorari denied 77 S.Ct. 131, 362 U. 
S. 895, 1 L.Ed.2d 86. 

79. U.S.—^Norton v. Cass County, C, 
CA.Tex., 116 F.2d 884. 

79.6 U.S.—Meagher v. Eastern Iron 
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been indulgedJ^.iO 

Exercise of discretion. Where the trial court 
made an order which was within its discretion to 
grant or refuse, there is a strong presumption that 
the power of discretion was cxercisedJ^ To ov¬ 
ercome this presumption, the record must affirma¬ 
tively show that the order was granted because of 
an erroneous conclusion that the court was without 
discretionary power to refuse it.^^ 

Presumptions unwarranted by the record will 

not be indulged 

Judicial sale. On appeal the presumption is in 
favor of an order of confirmation of a judicial 

sale.'^s.s 

§ 297(24). Questions of Local Law 

In determining what state law applies In a case con¬ 
trolled by local law, the court of appeals will presume, 
in the absence of evidence to the contrary, that a con¬ 
tract was made, executed, and delivered In the forum 
state. The opinion of the lower court as to doubtful 
questions of state law will be accepted by the appellate 
court, unless the appellant successfully carries his bur¬ 
den of showing that the lower court clearly miscon¬ 
ceived or misapplied local law. 

In determining what state law applies in a case 
controlled by local law, the court of appeals will 
presume, in the absence of allegations to the con¬ 
trary, that a contract was executed and delivered 
in the state in which the district court tried the 
action.7C.60 Similarly, the appellate court will 
presume, in the absence of evidence to the con¬ 
trary, that a contract was made and perform- 
able,'^^-^2 or that the last operative facts necessary 
for the formation of a contract occurred,'^^ ®^ in 


the forum state, in order to determine what local 
law is applicable for the purpose of interpreting 
and determining the applicability and effect of a 
contract. Where, however, the parties in a di¬ 
versity suit presented the case on the theory that 
the legal effect of the contract was controlled by 
federal law, and they did not cite cases from either 
the state where the contract was made or the state 
in which the district court tried the case, the court 
of appeals will assume that the laws of both states 
were the same as the federal law.’^®-®* 

In reviewing the applicability of a state statute 
in a diversity action controlled by local law, the 
appellate court will assume, in the absence of any¬ 
thing to indicate the contrary, that the statute is 
applicable, where an intermediate appellate court 
of the state so held in a similar case.*^®-®* 

Where it appears that a decision of an inter¬ 
mediate appellate court on a point of local law will 
have to be sustained, the court of appeals will, in 
the absence of challenge, assume that its vestigial 
jurisdiction remains unimpaired.^®’^® 

It has been held that in a diversity case where 
state law is applicable, the court of appeals will 
assume that state rules are binding as to the jury's 
function.7^*®2 

Burden as to doubtful questions. As a general 
rule, where state law is controlling, the court of 
appeals, in reviewing doubtful questions of local 
law, will accept, as discussed supra § 297(4), the 
considered opinion of the district court, unless 
appellant carries out his burden of demonstrating 
that the lower court erred in applying local 


& Metal Co., C.A.Hawall, 225 F.2d 
841, certiorari denied 76 S.Ct. 305, 
350 U.S. 933, 100 L.Ed. 815. 

72.10 U.S.—McGlothan v. Pennsyl¬ 
vania R. Co., C.A.Pa., 170 F.2d 121. 

73. U.S.—Pilot Life Ins. Co. v. Hab- 
is, C.C.A.S.C., 90 P.2d 842. 

Review by court of appeals as to 
discretion of lower court generally 
see infra 8 297(55). 

74. U.S.—Pilot Life Ins. Co. v. Hab- 
is, supra. 

75. Existence of custom 

Appellate court cannot consider, 
in a controversy where both parties 
agree that no custom existed and 
both parties assign as error the ac¬ 
tion of the lower court in taking 
Judicial notice of alleged custom, 
that there is no doubt concerning its 
existence. 

U.S.—In re Bowling Green Milling 
Co., C.CJi.Ky., 182 F.2d 279. 
Vludiiig of OlvU Service Oommissloa 
Under circumstances of particular 
oase, wherein discharged federal em¬ 


ployee was suing for declaratory 
Judgment, reinstatement and back 
pay, court of appeals could not pre¬ 
sume or infer, in support of civil 
service commission's order discharg¬ 
ing the employee, that commission 
had made crucial finding that em¬ 
ployee had made intentional false 
statements. 

D.C.—Burrell v. Martin, 232 F.2d 33, 
98 U.S.APP.D.C. 33. 

Meaning of foreign law 
Where translation of material for¬ 
eign laws was either erroneous or in¬ 
complete, as Introduced In evidence 
at trial, court of appeals would not 
speculate concerning the correct 
meaning of the foreign laws. 

U.S.—^Western Union Telegraph Co. 
V. Nester, C.C.A.Cal., 106 F.2d 687, 
reversed on other grounds 60 S.Ct. 
769, 309 U.S. 582. 84 L.Ed. 960, 128 
A.L.R. 628. 

76.5 D.C.—^Parsons v. Little, 28 App. 
D.C. 218. 

75.60 U.S.—^Mclntire v. Wm. Penn 
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Broadcasting Co. of Philadelphia, 
C.C.A.Pa,, 161 F.2d 697, certiorari 
denied 66 S.Ct. 630, 827 U.S. 779, 
90 L.Ed. 1007. 

76.62 U.S.—Baltimore & O. R, Co. V. 
Alpha Portland Cement Co., G.A. 
Pa., 218 P.2d 207. 

75.64 U.S.—Chicago Pneumatic Tool 
Co. V. Ziegler, C.C.A.Pa.. 151 F.2« 
784. 

76J50 U.S.—Jamison Coal ft Coke 
Co. V. Goltra, C.C.A,Mo., 148 F.2d 
889, 164 A.L.R. 1191, certiorari de¬ 
nied 65 S.Ct. 122, 323 U.S. 769, 89 
L.Ed. 615. 

75.68 U.S.—Martin v. United Mov¬ 
ing & Storage Co., C.A.Ind., 262 P. 
2d 596. 

75.60 U.S.—^Marques v. Aviles, C.A, 
Puerto Rico, 252 F.2d 715, cer- 
tiorari denied, 78 S.Ct. 917, 868 

U. S. 952. 2 L.Ed.2d 845. 

76.82 U.S.—New York Life In*. Ca 

V. Johnston, C.A.Ala., 268 P.2d I^k 
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Accordingly, appellant has the burden 
of establishing^s.se qj. demonstrating^®-®* that the 
district court erred in applying the controlling 
local law, or, as it is sometimes stated, appellant 
has the burden of demonstrating that the judgment 
of the trial court was based on a clear misconcep¬ 
tion or misapplication of local law.^®-*^® The bur¬ 
den on appellant in such cases has been character¬ 
ized by the appellate court as a peculiarly^s ^s heavy 
oneJ® '^^ Appellant is not required, however, to 
demonstrate error to a mathematical certainty 

§ 297(25). Organization and Jurisdiction of 
Lower Court 

If nothing to the contrary appears, the court of 
appeals usually will make every reasonable presumption 
in favor of the Jurisdiction and organization of the court 
below. Thus, in a proper case, the appellate court will 
accept jurisdictional allegations in a pleading as true, 
and will regard a pleading as amended to conform to 
Jurisdictional facts appearing of record. 

Where the lower court has assumed jurisdiction 
of the cause and there is nothing in the record to 
indicate lack of jurisdiction, the court of appeals 
will, to avoid reversal, indulge in every reasonable 


presumption in favor of the jurisdiction of the 
lower court,and of its having properly found 
and determined that it had jurisdiction.'^’^ 

Accordingly, in some cases, where a jurisdic¬ 
tional defect is supplied by finding the missing ju¬ 
risdictional facts in some other part of the record, 
it may be appropriate for the appellate court to 
consider the complaint as having been amended 
to conform to the facts appearing of record and 
thus to sustain the jurisdiction of the trial court.'^'^-® 
However, such amendments will not be regarded 
as having been made where the district court dis¬ 
posed of the complaint at the outset, on motion to 
dismiss, and, beyond the allegations in the com¬ 
plaint, nothing appears in the record bearing on 
the question.'^'^-i® 

Jurisdictional allegations in a pleading will be 
accepted as true by the appellate court where they 
were not denied or disproved in the lower court 
and that court made no inquiry into their truth 
and no express finding with reference thereto.*^* 
In addition, where the action was dismissed on the 
merits, the court of appeals will assume, where 
there had been a conflict of evidence on the issue 


75.64 U.S.—^Wood V. Gas Service Co., i 
C.A.Mo., 246 F.2d 653, certiorari de- | 
nied 78 S.Ct. 161, 356 U.S. 885, 2 
Li.Ed.2d 114, rehearing denied 78 S. 
Ct. 340, 356 U.S. 920, 2 L,.Ed.2d 281. 
75.66 U.S.—^Wallace v. Knapp-Mon- 
arch Co., C.A.Mo., 234 F.2d 853. 
75.68 U.S.—Govero v. Standard Oil 
Co., C.A.Mo., 192 F.2d 962. 

Burden on appeal of demonstrating 
error generally see supra S 297 
(23). 

OoastmetioA of policies 

(1) Where question of coverage 
under automobile liability policies 
was a question of state law, the bur¬ 
den of demonstrating that district 
court misconstrued the policies was 
on plaintiff appealing from Judgment 
determining that there was no cover¬ 
age. 

U.S.—Daugaard v. Hawkeye Sec. Ins. 
Co.. C.A.S.D., 239 F.2d 351. 

(2) Burden on appeal of showing 
erroneous interpretation of written 
instruments by trial court generally 
see infra S 297(43). 

75.70 U.S.—Perfection Oil Co. v. 
Saam. C.A.Iowa, 264 F.2d 835—Tex¬ 
tron, Inc. V. Homes Beautiful, Inc., 
C.A.MInn., 261 F.2d 646-~Mllwaukee 
Ins. Co. V. Kogen, C.A.MInn., 240 F. 
2d 613—Riteway Carriers v. Stuy- 
vesant Ins. Co., C.A.Minn., 213 F. 
2d 676—^Pacific Emp. Ins. Co. v. 
Nance, C.A.Mo., 212 F.2d 4. 

75.78 U.S.—-Kansas City Public 
Service Co. v. Taylor, C.A.Mo., 210 
F.2d 8—National Bellas Hess. Inc. 


V. Kalis, C.A.Mo., 191 F.2d 739— 
Western Casualty & Surety Co. v. 
Coleman, C.A.Mo., 186 F.2d 40. 
75.74 U.S.—Wood V. Gas Service 
Co., C.A.MO., 246 F.2d 663, certiorari 
denied 78 S.Ct. 161, 355 U.S. 886, 2 
Li.Ed.2d 114, rehearing denied 78 S. 
Ct. 340, 366 U.S. 920, 2 L.Ed.2d 281 
—Milwaukee Ins. Co. v. Kogen, C. 
A.Minn., 240 F.2d 613—^Frank B. 
Connet Lumber Co. v. New Amster¬ 
dam Cas. Co., C.A.Mo., 236 F.2d 
117—^Kansas City Publishing Serv¬ 
ice Co. V. Taylor, C.A.Mo., 210 F.2d 
3—Kimble v. Willey, C.A.Ark., 204 
F.2d 238—National Bellas Hess, 
Inc. V. Kalis, C.A.Mo., 191 F.2d 
739—^Western Casualty & Surety 
Co. V. Coleman, C.A.Mo., 186 F.2d 
40. 

76.76 U.S.—Mast v. Illinois Cent. R. 
Co., C.A.Iowa, 176 F.2d 157—Rus¬ 
sell V. Turner, C.C.A.Iowa, 148 F.2d 
662. 

76. U.S,—Chicago Bank of Com¬ 
merce V. Carter, C.C.A.Ark., 61 F. 
2d 986. 

Jtirisdiotioaal amouat 

(1) Where no objection Is made 
that a bill does not show the req¬ 
uisite amount involved to give a 
federal court Jurisdiction, and it con¬ 
tains allegations from which such 
amount may be Inferred and could 
properly be alleged by amendment, 
the court of appeals may properly 
sustain the Jurisdiction. 

U.S.—^Williams v. Molther, N.Y., 198 
F. 460, 117 C.C.A. 220. 
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(2) Allegations as to Jurisdictional 
amount taken as true on appeal from 
dismissal of complaint for want of 
Jurisdiction see infra $ 297(28). 

77. Zaooiuplste record 

Where the evidence at the trial 
was not brought into the record, the 
court of appeals must assume that 
it was sufficient to support the trial 
court's decision that it had Jurisdic¬ 
tion of defendant. 

U.S.—Bendlx Home Appliances v. 
Radio Accessories Co., C.C.A.Neb., 
129 F.2d 177. 

77.5 U.S.—Parker v. Gordon, C.A. 
Mass., 178 F.2d 888—^Keene Lum¬ 
ber Co. V. Leventhal, C.C.A.Mass., 
166 F.2d 816. 

Amendments regarded as made gen¬ 
erally see infra 9 297(29). 
Bsildeaos of parties 

Where the complaint In a diversity 
action alleged only that plaintiff was 
a resident of Pennsylvania and de¬ 
fendant a resident of MaBsachu.setts. 
but the Inference was clear from 
the testimony of both parties that 
they were citizens of the respective 
states, court of appeals would as¬ 
sume that district court had juris¬ 
diction of the complaint. 

U.S.—Parker v. Gordon, C.A.Mass., 
178 P.2d 888. 

77.10 U.S.—Keene Lumber Co. v. 
Leventhal, C.C.A.Mass., 166 F.2d 
815. 

78. U.S.—Roberts Min. & Mill. Co. v. 
Schrader, C.C.A.Nev., 95 F.2d 522. 
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of jurisdictional amount, that this question had 
been resolved in favor of plaintiff78-5 

Conversely, where the court below dismissed 
the action for want of jurisdiction, every reason¬ 
able presumption will be indulged, on appeal, in 
favor of the trial court’s ruling,^^ particularly 
where the record on appeal is incomplete.^o 

In particular circumstances, however, the court 
of appeals will assume that the district court has 
lost jurisdiction of the cause.®®-5 

Choice of forum. As the choice of forum be¬ 
longs primarily to plaintiff, it is the duty of the 
appellate court to sustain a chosen jurisdiction 
unless there is some legal reason why this should 
not be done.®®*^® 

Organization. If nothing to the contrary appears 
in the record, it will be presumed that the case was 
tried to a judge duly qualified to hold the court®^ 
and that he held the court within the district there- 
of.®2 Likewise, it will be assitmed, in the absence 
of a showing to the contrary, that a stenographer 
who reported the trial was duly appointed where 
no point as to his status was made in the argument 
on appeal.®® 


§ 297(26). Parties and Process 

The court of appealt generally will Indulge all reason¬ 
able presumptions, as to parties and process, necessary 
to sustain the Judgment of the lower court. 

The court of appeals will generally indulge all 
reasonable presumptions with respect to parties, 
or rulings thereon, necessary to sustain the judg¬ 
ment of the lower court.®^ 

Intervention. The court of appeals will not as¬ 
sume that the trial court, in dismissing a petition 
for leave to intervene, would not accord petition¬ 
ers whatever rights they had under the law.®^® 
On appeal from an order denying a motion for 
leave to intervene, the petition will be taken as 
true by the appellate court.®^*^® 

Appearance. In a proper case, the appellate 
court, in order to sustain the jurisdiction of the 
lower court, will assume that a party made a gen¬ 
eral appearance.®^*^® 

Process. Where the record on appeal is incom¬ 
plete on the question, it will be presumed that the 
trial court correctly ruled on the legality or suffi¬ 
ciency of process or service.®® 


78.5 U.S.—Frantz v. General Motors 
Corp., C.A.Pa., 176 P.2d 80. 

79. U.S.—Mills V. Smith, C.C.A.Ind., 
113 F.2d 404, certiorari denied 
Smith V. Mills. 61 S.Ct. 73, 311 U. 
S. 692, 85 L.Ed. 447. 

Presumption on appeal that dismissal 
for want of jurisdiction was on 
merits see infra { 297(34), 

80. Facts assumed to show lack of 
jurLsdictiou 

Where, on an appeal from a Judg¬ 
ment dismissing the action for want 
of jurisdiction, the record did not 
disclose whether the court reached 
its conclusion from the pleadings or 
evidence, and the record did not dis¬ 
close the evidence on which the rul¬ 
ing might have been based, the court 
of appeals must as.sume that facts 
were before the trial court which 
showed a lack of jurisdiction. 

U.S.—Sturhahn v. General Household 
Utilities Co., C.C.A.Ga., 92 P.2d 416. 

80.5 Notice of appeal and motion 
filed on same date 

Where appellant on same date that 
his notice of appeal was filed also 
filed a motion to modify judgment 
from which appeal was taken, and 
there was no way of ascertaining 
from record whether notice of appeal 
or notice to modify judgment had 
been filed first, court of appeals would 
assume that district court had lost 
jurisdiction to enter order modifying 
judgment because of pendency of the 


appeal, In view of fact that no ques¬ 
tion was raised by the parties as to 
jurisdiction of the appellate court. 
U.S.—Hhoads v. Folsom, C.A.Ill., 252 
P.2d 377. 

80.10. U.S.—Estes v. Shell Oil Co., C. 
A.Tex., 234 F.2d 847. 

81. U.S.*—The Alaska, C.C.A.N.T., 35 
F. 655. 

82. Buie applied to judge holding 
court in district other than his own 

U.S.—The Alaska, supra. 

83. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 F.2d 721. 

84. Dismissal of parties 

Where complainant by leave of 
court files an amended bill, from 
which he omits one of the parties 
made defendant in the original bill, 
it will be presumed on appeal, in the 
absence of an affirmative showing to 
the contrary, that leave was given 
to dismiss as to such party. 

U.S.—Hicklin v. Marco, Or., 56 F. 649, 
6 C,C.A. 10. 

Addition of parties 

Court of appeals was required to 
assume that no order allowing de¬ 
fendant’s motion to join additional 
parties was entered by district court 
where record failed to show entry of 
such order. 

U.S.—^United Porto Rican Sugar Co. 
v. Del Toro, C.C.A.Puerto Rico, 80 
F.2d 14. 


Dnreasonahls presumptions with 
respect to parties will not be in¬ 
dulged. 

U.S.—Granzow v. Village of Lyons, C. 
C.A.I11., 89 F.2d 83. 

84A Bailroaa reorganisation pro¬ 
ceedings 

On appeal by holders of stock and 
bonds of railroads from order of dis¬ 
trict court dismissing their petition 
for leave to intervene in railroad re¬ 
organization proceedings, court of ap¬ 
peals could not assume that district 
court would not accord the stockhold¬ 
ers and bondholders whatever rights 
the law gave to them. 

U.S.—Elliott V. Thompson, C.A.Mo., 
185 F.2d 627. 

84.10 U.S.—Clark v. Sandusky, C.A. 
Ill., 206 P.2d 915. 

Presumptions indulged by appellate 
court as to pleadings generally see 
Infra S 297(27). 

Beason for rule is that question on 
petition to intervene is whether a 
well-pleaded defense or claim is as¬ 
serted, and its merits are not to be 
determined. 

U.S.—Clark v. Sandusky, supra. 

84.15 D.C.—Fraser v. Doing, 130 F,2d 
617, 76 U.S.APP.D.C. 111. 

Equity cause 

D.C.—^Fraser v. Doing, supra. 

85. U.S.—Bendix Home Appliances 
V. Radio Accessories Co., C.C..^ 
Neb., 129 F.2d 177. 
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§ 297(27). Pleadings 

If nothing to the contrary appears, the court of 
appeals will, at far as necessary to sustain the Judg¬ 
ment under review, generally indulge all reasonable 
presumptions as to the pleadings, and In favor of the 
correctness of the rulings thereon. 

If nothing: to the contrary appears, the court of 
appeals will generally indulge all reasonable pre¬ 
sumptions with respect to the pleadings,*® and in 
favor of the correctness of the rulings of the trial 
court thereon,**^ which are necessary to sustain 
the judgment of the trial court. 

Thus, in the absence of a showing to the contrary, 
all reasonable presumptions will be made in sup¬ 
port of the action of the trial court in allowing 
an amendment to the pleadings;** and it will be 
assumed that, if objection had been made in the 
court below to the alleged insufficiency of a plead¬ 
ing, that court would have granted permission to 
amend.*® 

Where a party makes no objection to the late fil¬ 
ing of a pleading, the appellate court will assume 
that the party waived any rights he had because of 
the untimely filing.*®-* 

In the absence of a pre-trial order, it has been 
held that the court of appeals must assume that 
during trial a party relied on the pleadings as con¬ 


tained in the transcript.*®*^® 

Where judgment has been rendered on the plead¬ 
ings, the court of appeals will presume the facts 
to be as alleged by the unsuccessful party.®® Where, 
however, defendant was in default for answer, the 
allegations of the petition are taken as true on ap¬ 
peal from a judgment on the petition.®® * 

On appeal from summary judgment, the court of 
appeals will, as discussed infra § 297(52), accept 
as true all facts properly pleaded by the party 
against whom the judgment was rendered. 

§ 297(28). - Striking Out or Dismissal; 

Demurrer 

In reviewing the ruling or decision of the trial court 
on a motion to strike or on a motion to dismiss, the court 
of appeals will assume that the allegations of the plead¬ 
ing attacked are true, at least if well pleaded, and will 
read such allegations in the light most favorable to the 
pleader. 

In reviewing the ruling or decision of the trial 
court on a motion to strike, the court of appeals 
will assume the truth of the well-pleaded allega¬ 
tions of the pleading attacked.®^ 

Similarly, for the purpose of considering the 
correctness of the ruling or decision of the trial 
court on a motion to dismiss,®l** the court of appeals 


86. U.S.—Southern Ry. Co. v. 

Rhodes, Tenn., 86 F. 422, 30 C.C.A. 
157. 

Plaadiner after verdict 

Every reasonable presumption and 
fair constructive Intendment will be 
made to sustain pleading after ver¬ 
dict. 

U.S.—Baltimore & O. R. Co. v. Hen- 
ery, C.A.Ohlo, 235 F.2d 770. 

Defease presumed properly pleaded 

Where the district court entered 
a Judgment for defendants on the 
pleadings on the ground of ree Ju¬ 
dicata. although that defense was 
not pleaded in the affidavit of de¬ 
fense, and no point was made on writ 
of error of the failure to specifically 
plead it, the appellate court would as¬ 
sume that the defense was properly 
presented below. 

U.S.—Graff Furnace Co. v. Scranton 
Coal Co., C.C»A.Pa., 266 F. 798. 

Vonoompllaace with mlts not as- 
snmed 

Where the record was silent on the 
point, the court of appeals could not 
assume that a rule of the trial court 
requiring pleadings to be printed be¬ 
fore the cause was heard was not 
observed. 

U.S.—Leitch V. City of Chicago, C.C. 
A.lll., 41 F.2d 728, certiorari denied 
61 S.Ct 106, 282 U.S. 891, 75 KEd. 
786. 


87. U.S.—^A, C. Motor Freight Ltines 
y. Shingledecker, C.C.A.Ind., 70 F. 
2d 827. 

88. Where the evidence Is not in the 

record, it will be presumed that the 
allowance of an amendment was prop¬ 
erly made to permit the pleadings to 
conform to the proof. 

U.S,—^A. C, Motor Freight Lines v. 

Shingledecker, supra. 

88. U.S.—Continental Ina Co. of 
City of New York v. Fortner, C.C. 
A.Ky., 25 F.2d 398. 

89.5 Answer not timely tiled 
Where defendant did not file its an¬ 
swer within time required by Rule 12 
of the Federal Buies of Civil Proce¬ 
dure, 28 U.S.C.A., but plaintiff made 
no objection to going to trial because 
of late filing of answer, court of ap¬ 
peals would assume plalntiif waived 
her rights under Rule. 

U.S.—De Vargas v. Brownell, C.A. 
Tex., 261 F.2d 869. 

89.10 U.S.—Tonkoff v. Barr, C.A.Or., 
246 F.2d 742. 

90. Probabilities not ooneidered 
On plaintiff’s appeal from Judgment 
on pleadings, court of appeals can¬ 
not act on probabilities against al¬ 
legations of bill. 

U.S.—^Davis V. Hutchinson, C.C.A. 
Alaska, 22 F.2d 380. 

90.5 U.S.—^Northwestern Yeast Co. 
j V. Broutin, C.C.A.Ohlo, 133 P.2d 628. 
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91. U.S.—State Hoad Dept, of Fla, v, 
U. S., C.C.A.Pla., 166 F.2d 843. 

George v. Mutual Investment & 
Agency Co., C.C.A.N.M., 284 P. 681 
—O'Reilly v. City of Cambridge, C 
C.A.Ohio, 279 P. 961—Kansas City 
Southern Ry. Co. v. Lusk, Mo., 224 
F. 704, 140 C.C.A. 244. 

91.5 U.S.—Crocker v. Crocker, C.A. 
Colo., 195 F.2d 236—Continental 
Ins. Co. of City of New York v. Fire 
Ass’n of Philadelphia, C.C.A.Ohio, 
162 F.2d 239. 

Presumption appUoabU for pnrposs 
of 

(1) Testing complaint on appeal. 
U.S.—Lassoff v. Gray, C.A.Ky., 266 F. 

2d 746. 

(2) Passing on legal sufficiency of 
complaint. 

D.C.—Laughlin v. Rosenman, 168 P.2d 
838, 82 U.S.App.D.C. 164. 

(3) Determining whether claim for 
injunctive relief had been stated. 
U.S.—Ogden River Water Users* 

Ass’n V. Weber Basin Water Con¬ 
servancy, CJLUtah, 238 F.2d 936. 

(3) Determining whether such ex¬ 
traordinary and exceptional circum¬ 
stances existed as authorized suit by 
taxpayer despite statutory prohibi¬ 
tion. 

U.S.—^Martin v. Andrews, C.A.Cal., 
238 F.2d 662, 65 A.L.R.2d 548, 
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is required to accept as true the allegations in the I at least where such allegations are material®^-^* 
pleading, or portion of the pleading, attacked,I or well pleaded, unless the reviewing court can 


(4) Determining: whether plaintiff 
had stated claim under Declaratory 
Judgment Act. 

U.S.—Ogden River Water Users’ 
Aws’n V. Weber Basin Water Con¬ 
servancy, supra. 

(5) Determining whether a claim 
has been stated under the Declaratory 
Judgment Act generally see Declara¬ 
tory Judgments i 164. 

91.10 U.S.—U. S. V. McCabe Co., C.A. 
N.D., 261 F.2d 539—^Decker v. Linea 
Ac ropostal Venezolana, C.A., 268 F. 
2d 163—Buhl v. Mennlnger, C.A. 
Mich., 251 P.2d 669—Okefenokee 
Rural Elec. Membership Corp. v. 
Florida Power & Light Co., C.A. 
Fla., 214 F.2d 413—Central-Penn 
Nat. Bank of Philadelphia v. Port- 
ner, C.A.Pa., 201 F.2d 607, certiorari 
denied Portner v. Central-Penn 
Nat. Bank of Philadelphia, 74 S.Ct. 
26, 346 U.S. 815, 98 L.Ed. 342—Coop¬ 
er V. Hutchinson, C.A.N.J., 184 F. 
2d 119—Nelson v. Westland Oil Co., 
C.A.N.D.. 181 F.2d 371—Kroese v. 
General Steel Castings Corp., C.A. 
Pa.. 179 F.2d 760, 16 A.L.R.2d 1117, 
certiorari denied General Steel 
Castings Corp. v. Kroese, 70 S.Ct. 
1026, 339 U.S. 983, 94 L.Ed. 1386— 
Cromelin v. U. S., C.A.Ga., 177 P. 
2d 275, certiorari denied 70 S.Ct. 
790, 339 U.S. 944, 94 L.Ed. 1369— 
Helnicke v. Parr, C.C.A.Ohio, 168 P. 
2d 194—Zahn v. Transamerica 
Corp., C.C.A.Del., 162 F.2d 36, 172 
A.L.R. 495—John M. Hirst & Co. 
V. Gentsch. C.C.A.Ohio, 133 P.2d 
247—Beneficial Industrial Loan 
Corp. V. Kline, C.C.A.Iowa, 132 P. 
2d 520—Delaware & Hudson R. 
Corp. V. Williams, C.C.A.Ill., 129 P. 
2d 11, vacated on other grounds 63 
S.Ct. 256, 317 U.S. 600, 87 L.Ed. 490. 
D.C.—Embassy Dairy v. Camalier, 211 
F.2d 41, 93 U.S.App.D.C. 364—Calla¬ 
way V. Hamilton Nat. Bank of 
Wash.. 195 F.2d 556, 90 TJ.S.App.D. 
C. 228—American Gold Star Moth¬ 
ers V. National Gold Star Mothers, 
191 F.2d 4 88. 89 U.S.App.D.C. 269, 
27 A.L.R.2d 94 8. 

Face value 

On appeal from Judgment dismbss- 
ing complaint on defendants* motion, 
court of appeals takes plaintiff's 
8tatcment,s of fact in complaint at 
face value. 

U.S.—Sherwin v. Oil City Nat. Bank, 
C.A.Pa.. 229 F.2d 836. 

Affidavit 

Where district court summarily 
dismis.sed complaint, court of appeals 
would accept as true statements in 
plaintiff’s affidavit. 

U.S.—Trop V. Dulles, C.A.N.Y., 239 P. 
2d 627, reversed on other grounds, 
78 S.Ct. 590, 366 U.S. 86, 2 L.Ed.2d 
630. 

36 C.J.S.—78 


I Ooonterclatoi 

Where counterclaim was dismissed 
I by the court below on motion of ad¬ 
verse party and no evidence was of- 
I fered under it, allegations of the 
counterclaim must be taken to be 
true. 

i U.S.—Cold Metal Process Co. v. Unit¬ 
ed Engineering & Foundry Co., C. 
j A.Pa., 190 F.2d 217. 

Third-party complaint 
On appeal from Judgment dismiss¬ 
ing third-party complaint on ground 
that it did not state a claim for which 
relief could be granted, allegations 
contained in third-party complaint 
must be taken as true. 

U.S.—Gartner v. Lombard Bros., C.A, 
Pa., 197 F.2d 63. 

Fartienlar allegations taken as tme 

(1) Allegations concerning juris¬ 
diction of district court over subject 
matter of action on appeal from judg¬ 
ment granting motion to dismiss com¬ 
plaint for lack of federal jurisdiction. 
U.S.—Vanity Fair Mills, Inc. v. T. 

Eaton Co., C.A.N.T., 234 P.2d 633, 
certiorari denied 77 S.Ct. 96, 362 U. 
S. 871, 1 L.Ed.2d 76, rehearing de¬ 
nied 77 S.Ct. 144, 352 U.S. 913, 1 L. 
Ed.2d 120. 

(2) Allegation'to effect that plain¬ 
tiff was engaged in Interstate com¬ 
merce and activities affecting such 
commerce on appeal from dismissal 
of complaint for failure to state cause 
of action for want of jurisdiction. 
U.S.—^Utah Valley Hospital v. Indus¬ 
trial Commission of Utah, C.A. 
Utah, 199 P.2d 6. 

(3) Allegations of illegality of as¬ 
sessments and reasons therefor and 
allegations that plaintiffs did not 
have sufficient assets and that they 
would be greatly Injured by liens and 
sales, where complaints in actions to 
restrain gambling tax assessments 
and to provide relief from tax liens 
imposed on properties of plaintiffs 
were dismissed. 

U.S.—Lassoff V. Gray, C.A.Ky., 266 F. 
2d 745. 

91,15 U.S.—Stanaland v. Atlantic 
Coast Line R. Co., C.A.Qa., 192 F. 
2d 432. 

92. U.S.—Rlggall V. Washington 
County Medical Soc., C.A.Ark., 249 
F.2d 266, certiorari denied 78 S.Ct. 
640, 356 U.S. 964. 2 L.Ed.2d 630— 
Karseal Corp. v. Richfield Oil Corp., 
C.A.Cal., 221 F.2d 368—Odell V. 
Humble Oil & Refining Co., C.A.N. 
M., 201 F.2d 123, certiorari denied 
73 S.Ct. 833, 846 U.S. 941, 97 L.Ed. 
1367—Crocker v. Crocker, C.A.C 0 I 0 ., 
196 F.2d 236—Stanaland v. Atlantic 
Coast Line R. Co.. C.A.Ga., 192 F. 
2d 432—Newsom v, B. I. Du Pont 
De Nemours & Co., C.A.Tenn., 178 
F.2d 866, certiorari denied 70 S.Ct. 
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70, 33S U.S. 834, 94 L.,Bd. 600— 
Downing v. Howard, C.C.A.Del., 162 
F.2d 654, certiorari denied 68 S.Ct. 
165, 332 U.S. 818, 92 L.Ed. 395— 
Fargo Glass & Paint Co. v. Globe 
Am. Corp., C.C.A.Ill., 161 F.2d 811 
—^In re Fine Arts Corp** C.C.A. 
Mich., 136 F.2d 28—Midwest Haul¬ 
ers V. Brady, C.C.A.Ohio, 128 F.2d 
496 — ^U. S. V. Research Laborato¬ 
ries, C.C.A.Wash., 126 F.2d 42—^The 
Maccabees v. City of North Chica¬ 
go, C.C.A.I11., 126 F.2d 330, certio¬ 
rari denied 63 S.Ct. 432, 317 U.S. 
698, 87 L.Bd. 656—Wilcox v. City 
of Pittsburgh, C.C.A.Pa., 121 F.2d 
836—^Albrecht v. Kinsella, C.C.A« 
Ill., 119 F.2d 1003—Bono v. U. S., 
C.C.A.N.Y., 113 P.2d 724—Fleming 
v. Hawkeye Pearl Button Co., C.C. 
A.Iowa, 113 F.2d 62—U. S. Fidelity 
& Guaranty Co. v. Pierson, C.C.A. 
Ark., 97 P.2d 660—^Allen v. Cater¬ 
pillar Tractor Co., C.C.A.I11., 96 F. 
2d 937—Cerritos Gun Club v. Hall, 
C.C.A.Cal., 96 F.2d 620—William B. 
Scalfe & Sons Co. v. Driscoll, C.C. 
A.Pa., 94 P.2d 664, certiorari denied 
59 S.Ct. 63, 305 U.S. 603, 83 L.Ed. 
383—Irvin v. Buick Motor Co., C.C. 
A.Mo., 88 P.2d 947, certiorari denied 
67 S.Ct. 932, 301 U.S. 702, 81 L.Ed. 
1357, rehearing denied 58 S.Ct. 6. 
302 U.S. 773, 82 L.Ed. 699—Hent- 
Bchel V. Fidelity & Deposit Co. of 
Maryland, C.C.A.Mo., 87 F.2d 833— 
Simmons Co. v. Crew, C.G.A.N.C., 
84 P.2d 82, certiorari denied Crew 
V. Simmons Co., 67 S.Ct. 32, 299 U. 
S. 669, 81 L.Ed. 419—Moore v. Gar- 
raguez, C.C.A.Cal., 83 F.2d 139—^Ar- 
kansas-Mlssouri Power Co. v. City 
of Kennett, Mo., C.C.A.Mo., 78 F.2d 
911—Camden Fire Ins. Ass’n v. D1 
Giovanni, C.C.A.Mo., 75 F.2d 808, re¬ 
versed on other grounds Dlgiovanni 
V. Camden Fire Ins. Ass’n, 66 S.Ct. 
1, 296 U.S. 64, 80 L.Ed. 47—U. S. 
V. City Sav. Bank & Trust Co. of 
Alliance, Ohio, C.C.A.Ohio, 73 P.2d 
486—Taylor v. Spurway, C.C.A.Fla., 
72 F.2d 97—Tangipahoa Bank A 
Trust Co. V. Kent, C.C.A.La., 70 F. 
2d 139—^First State Bank v. Chica¬ 
go, R. I. & P. R. Co., C.C.A.Ark., 63 
P.2d 686, 90 A.L.R. 644—Jenkins 
Petroleum Process Co. v. Sinclair 
Refining Co., C.C.A.Me., 62 F.2d 663, 
affirmed 63 S.Ct. 736, 289 U.S. 689, 
77 L.Bd. 1449, 88 A.L.R. 496—U. S. 
V. Central Stockholders’ Corpora¬ 
tion of Vallejo, C.C.A.Cal., 62 F.2d 
322, followed In U. S. v. Charles 
S. Howard Co., C.C.A.Cal., 62 F.2d 
340—Warfield v. Blxby, C.C.A.Mo., 
61 F.2d 210—^U. S. V. Oscar From- 
mel & Bro., C.C.A.N.Y.. 60 P.2d 78, 
certiorari denied Frommel Realty 
& Investment Co. v. U. S., 62 S.Ct. 
25, 284 U.S. 647, 76 L.Bd. 649—OIK 
bert V. Fontaine, C.C.A.Kan., 22 F. 
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say they are wrong as a matter of law (;;;on- 
versely, the appellate court will not assume, in re¬ 
viewing the ruling of the trial court on a motion 
to dismiss the complaint, that facts asserted by 
defendant which are contrary to the allegations of 
the complaint are true as a matter of law.^^.io 
However, conclusions in the pleadings will not be 
accepted as true by the appellate court.^2.i6 


36 C. J. S. 

The court of appeals will assume that the allega¬ 
tions of the pleading attacked could be established 
by proof, 93 and it will read such allegations in the 
light most favorable to the party pleading them9^ 
and most unfavorable to the adverse party ,94-5 
and will give the pleader the benefit of all reason¬ 
able inferences arising therefroin.95 


2d 657—’Wabash Ry. Co. v. Ameri¬ 
can Refrigerator Transit Co., C.C. 
A.Mo., 7 F.2d 335, certiorari denied 
American Refrigerator Transit Co. 
V. Wabash R. Co., 46 S.Ct, 208. 270 

U. S. 643. 70 L.Ed. 776—Thompson 

V. Emmett Irr. Dist., Idaho, 227 F. 
560, 142 C.C.A. 192. 

D.C.—Embassy Dairy v. Camalier, 211 
F.2d 41, 93 U.S.App.D.C. 364—Real¬ 
ty Investment & Securities Corpo¬ 
ration V. H. L. Rust Co., 109 F.2d 
456, 71 App.D.C. 213—Barnett v. 
Hines, 105 F.2d 96. 70 App.D.C. 217, 
certiorari denied 60 S.Ct. 88. 308 TJ. 
S. 573, 84 L.Ed. 480—Leventhal v. 
District of Columbia, 100 F.2d 94. 
69 App.D.C. 229—Red Canyon Sheep 
Co. V. Ickes, 98 F.2d 308, 69 App. 
D.C. 27—Jack.son v. Finance Corpo- i 
ration of Washington. 41 F.2d 103, 
69 App.D.C. 309, certiorari denied 
Pickford v. Jackson. 61 S.Ct. 29, 
282 U.S. 861, 75 L.Ed. 764—Jack- 
son V. Kaufman, 69 App.D.C. 309, 
41 F.2d 103, certiorari denied Kauf¬ 
man v. Jackson, 51 S.Ct. 29, 282 U. 
S. 851, 76 L,Ed. 764, 

Amended complaint; leave to file de¬ 
nied 

(1) On appeal from the grant of a 
motion to dismiss, the court of ap¬ 
peals will treat the well-pleaded re¬ 
citals of an amended complaint as 
true. 

U.S.—McElhenney Co. v. Western Au¬ 
to Supply Co., C.A.S.C., 269 F.2d 332 
—Martin v. Andrews, C.A.Cal., 238 
F.2d 652, 62 A.L.R.2d 643—Ohio 
Cas. Ins. Co. v. Farmers Bank of 
Clay, Ky., C.A.Ky., 178 F.2d 670. 

(2) Where defendants made no mo¬ 
tion to dismiss amended complaint 
but court on its own initiative passed 
on its legal sufflclency, on plaintiff’s 
appeal from order denying its motion 
for leave to file amended complaint, 
issue was essentially the same as 
though motion had been made by de¬ 
fendant and court of appeals would 
accept as true facts alleged in amend¬ 
ed complaint. 

U.S.—Peterson Steels v. Seidmon, C. 
A.I11., 188 F.2d 193. 

Exhibits 

In determining whether motion to 
dismiss was properly sustained, the 
court of appeals accepted as true 
all the well-pleaded allegations of 
fact, but looked to the exhibits 
themselves for the contents thereof. 
U.S.—Simmons v. Peavy-Welsh Lum¬ 
ber Co., C.C.A.Ga., 113 F.2d 812, cer¬ 


tiorari denied 61 S.Ct. 63, 311 U.S. 
685, 85 L.Ed. 442. 

92.5 U.S.—Yellow Cab Co. v. City of 

Chicago, C.A.I11.. 186 F.2d 946. 

92.10 Oood faith not assiunod 

On motion to dismiss complaint In 
libel action alleging that publisher 
acted with malice, court of appeals 
would not assume as a matter of law 
that publisher acted In good faith and 
without express malice in publishing 
defamatory matter. 

U.S.—^Riley v. Dun & Bradstreet, C.A. 

Tenn., 172 F.2d 303. 

92.15 U.S.—Rlggall v. Washington 
County Medical Soc., C.A.Ark., 249 
F.2d 266, certiorari denied 78 S.Ct. 
540, 355 U.S. 954, 2 L.Ed.2d 530. 
Eegal oonclnsion 

U.S.—Alexander v. De Witt, C.C.A. 
Cal., 141 F.2d 673. 

93. U.S.—Holder v. St. Louis-San 
Francisco Ry. Co., ^.A.Tenn., 172 F. 
2d 217. 

Pennsylvania Sugar Refining Co. 
V. American Sugar Refining Co., N. 
T., 166 F. 254, 92 C.C.A. 318—Thom¬ 
sen V. Union Castle Mail Steamship 
Co., N.Y., 166 F. 251, 92 C.C.A. 316. 

94. U.S.—U. S. ex rel. McNeill v. 
Tarumianz, C.A.Del., 242 P.2d 191— 
Priest V. Chicago, R. I. & P. R. R., 
C.A.Ark.. 189 P.2d 813—Moffett v. 
Commerce Trust Co., C.A.Mo., 187 
F.2d 242. certiorari denied 72 S.Ct. 
32. 342 U.S. 818, 96 L.Ed. 618, re¬ 
hearing denied 72 S.Ct. 163, 342 U.S. 
879, 96 L.Ed. 661, rehearing denied 
72 S.Ct. 1070, 343 U.S. 989, 96 L.Ed. 
1375—^West V. Eastern Transp. Co., 
C.A.Va., 179 F.2d 478, certiorari de¬ 
nied 71 S.Ct. 37, 340 U.S. 810, 96 L. 
Ed. 696—Eastman v. Yellow Cab 
Co., C.A.I11., 173 F.2d 874—Woods v. 
Hillcrest Terrace Corp., C.A.S.D., 
170 P.2d 980—Bottone v. Lindsley, 
C.A.C 0 I 0 ., 170 F.2d 705, certiorari 
denied 69 S.Ct. 810, 336 U.S. 944, 93 
L.Ed. 1101—^Montgomery Ward & 
Co. V. Langer, C.C.A.Mo., 168 P.2d 
182—Murdick v. Cities Service Oil 
Co., C.C.A.Kan., 145 F.2d 231—Led¬ 
better v. Farmers Bank & Trust Co., 
C.C,A.N.C., 142 F,2d 147, certiorari 
denied 65 S.Ct. 48, 323 U.S. 719, 89 
L.Ed. 678, rehearing denied 65 S.Ct. 
112, 323 U.S. 813, 89 L.Ed. 647, re¬ 
hearing denied 66 S.Ct. 682, 324 U.S. 
886, 89 L.Ed. 1435, motion denied 65 
S.Ct. 1189, 325 U.S. 837, 89 L.Ed. 
1963—Gaskill v. Thomson, C.C.A. 
Neb., 119 F.2d 105—Crossland v. 
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Kentucky Blue Grass Seed Grow¬ 
ers’ Co-op. Ass’n, C.C.A.Ky., 103 P. 
2d 665—Glob.' Steel Abrasive Co. v. 
National Metal Abrasive Co., C.C.A. 
Ohio, 101 F.2d 489. 

Pleadings construed 

(1) Where district court granted 
defendant’s motion to dismiss, plain¬ 
tiff’s complaint and depositions must 
be construed most favorably for 
plaintiff. 

D.C.—Snyder v. Hillegelst, 246 F.2d 
649, 100 U.S.App.D.C. 368. 

(2) Where plaintiff, who appeared 
pro se to bring action under federal 
Civil Rights Act, appeared to be a 
layman, his complaint, which had 
been dismissed by the di.strict court, 
would be construed by the court of 
appeals as broadly as possible to as¬ 
certain if, under any construction of 
language used, a claim was stated on 
which relief could be granted. 

U.S.—Whiting v. Seyfrit, C.A.Ill., 203 

F.2d 773. 

(3) On appeal from denial of plain¬ 
tiff’s motion for leave to file an 
amended complaint, supposed amend¬ 
ed complaint would be viewed in light 
most favorable to plaintiff. 

U.S.—Peterson Steels v. Seidmon, C. 
A.Ill., 188 F.2d 193. 

94.5 U.S.—Priest v. Chicago, R. I. & 
P. R. R., C.A.Ark., 189 F.2d 813— 
Woods v. Hillcrest Terrace Corp.. C. 
A.S.D., 170 F.2d 980—Montgomery 
Ward & Co. v. Langer, C.C.A.Mo., 
168 P.2d 182. 

Action under statute 

On appeal from judgment summar¬ 
ily dismissing complaint in action to 
recover overtime under statute, court 
would take against defendant every 
question as to which there was least 
doubt, in determining whether de¬ 
fendant was engaged In production of 
goods for commerce within act. 

U.S.—Bozant v. Bank of N. T., C.C.A. 
N.Y., 156 F.2d 787. 

95. U.S.—Ledbetter v. Farmers 
Bank & Trust Co., C.C.A.N.C.. 142 
P.2d 147, certiorari denied 65 S.Ct. 
48, 323 U.S. 719, 89 L.Ed. 678, re¬ 
hearing denied 65 S.Ct. 112, 323 U. 
S. 813, 89 L.Ed. 647, rehearing de¬ 
nied 65 S.Ct. 682, 824 U.S. 886, 89 L. 
Ed. 1435, motion denied 65 S.Ct. 
1189, 326 U.S. 837, 89 L.Ed. 1963— 
Baker & Taylor Co. v. U. S., C.C.A. 
N.Y., 26 P.2d 187, certiorari denied 
49 S.Ct. 19, 278 U.S. 615, 73 L.Ed. 
538. 
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The assumption that the allegations of a plead¬ 
ing attacked by a motion to dismiss are true has 
been indulged by the reviewing court where the 
judgment of dismissal was rendered by the district 
court after a hearing,^5.5 where there was no hear¬ 
ing on the facts,95.10 where no answer was filed, 
no issue of fact was raised or tried, and no evi¬ 
dence was taken,95.15 and in other circumstanc- 
es.95.20 % 

Demurrers. Prior to the abolition of demurrers, 
the general rule was that, in so far as necessary to 
sustain the judgment under review, the court of 
appeals Avould indulge all reasonable presumptions 
with respect to demurrers, and in favor of the 
correctness of the rulings of the trial court there¬ 
on, 96 although the facts well pleaded in the plead¬ 
ing demurred to would be presumed on appeal to 

be true.97 


§ 297(29). -Amendments Regarded as 

Made 

Except where an otherwise correct Judgment would 
be reversed, or other Injustice would result, necessary 
or desirable amendments to the pleadings not shown by 
the record to have been made may be regarded by the 
court of appeals as having been made. Accordingly the 
pleadings may be regarded as amended to conform to 
the proof. 

For the purpose of sustaining the judgment un¬ 
der review, necessary or desirable amendments to 
the pleadings not shown by the record to have been 
made, and which should have been allowed if re¬ 
quested, may, in the furtherance of justice, be 
regarded by the court of appeals as having been 
made.96 This is particularly true where the amend¬ 
ment relates to merely formal or technical matters99 
or where the case has been tried or treated in the 
lower court as though the pleading were sufficient or 
the amendment in fact made.l 


95.5 D.C.—Maclte Corp. v. Davison, 
211 F.2d 660, 93 U.S.App.D.C. 40. 

95.10 U.S.—Frank Ma.shuda Co. v. 
Allegrheny County, C.A.Pa., 256 F.2d 
241, affirmed County of Allegrheny 
V. Prank Mashuda Co., 79 S.Ct. 1060, 
360 U.S. 186. 3 L.Ed.2d 1163, re- 
hearinjf denied 80 S.Ct. 41, 361 U.S. 
856, 4 L..Ed.2d 93. 

95.15 U.S.—Hills V, Elsenhart, C.A. 
Cal., 256 F.2d 609. 

95.20 On appeal from decree of die- 
mlseal after cause was submitted ou 
bill alone, the case must be disposed 
of on the assumption that all the al- 
leerations of the bill are true. 

D.C.—Commercial Solvents Corpora¬ 
tion V. Mellon, 277 P. 648, 61 App. 
D.C. 146. 

96. Pleadings in federal courts in 
general see Federal Civil Procedure 
§§ 247-261. 

Demurrer sustained after abolition 
thereof by rule of court, but flJed pri¬ 
or thereto, was assumed on appeal, in 
the absence of a showing to contrary, 
to have been submitted before the 
effective date of the rule or treated as 
a motion to dismiss. 

U.S.—Weber v. Hertzell, Okl, 230 F. 
965, 146 C.C.A, 169. 

Demurrer presumed waived where 
the record on appeal did not show 
what action was taken thereon in the 
lower court, and the case was other¬ 
wise disposed of. 

U.S.—Southern Ry. Co. v. Rhodes, 
Tenn., 86 P. 422, 30 C.C.A. 167. 

Harmless error not presumed 

(1) Where, after overruling of de¬ 
murrer to a paragraph of the answer 
pleading a parol agreemeiit varying 
the terms of the written contract of 


sale sued on, the ra.se was tried and 
there was a general finding and Judg¬ 
ment for defendant, the court of ap¬ 
peals would not presume, in the ab¬ 
sence of a bill of exceptions, that 
there was evidence on the trial to 
sustain any proper theory of defense 
admissible under any other part of 
the answer, so as to render the error 
in overruling the demurrer harmless. 
U.S.—Keystone Steel & Wire Co. v. 
Kokomo Steel & Wire Co., C.C.A. 
Ind., 276 F. 794, 

(2) Presumptions as to effect of er¬ 
ror generally see infra S 297(74). 

97. U.S.—Sabine Lumber Co. v. Brod¬ 
erick, C.C.A.La., 88 P.2d 686, cer¬ 
tiorari denied Broderick v. Sabine 
Lumber Co., 68 S.Ct. 31, 302 U.S. 
711, 82 L.Ed. 649—Merritt v. Amer¬ 
ican Mut. Liability Ins. Co., C.C.A. 
Tex., 67 F.2d 777—^American Mfg. 
Co. v. City of St. Louis, Mo., C.C.A. 
Mo., 296 P. 899. 

D.C.—^U. S. ex rel. McCullough v. 
Lane, 269 F, 202, 60 App.D.C. 123, 
error dismissed U. S. ex rel. Mc¬ 
Cullough V. Lane, 42 S.Ct. 314, 258 
U.S. 632, 66 L.Ed. 801—National 
Savings & Trust Co. v. Ryan, 262 
P. 613, 49 App.D.C. 169. 

4 C.J. p 747 note 32. 

98. U.S.—^Diversey Corp, v. Charles 
Pfizer & Co., C.A,U1., 266 P.2d 60, 
certiorari dismissed 79 S.Ct. 116, 
358 U.S. 876, 3 L.Bd.2d 106—New 
York Life Ins. Co. v. Calhoun, C.C. 
A.Mo., 114 P.2d 626. certiorari de¬ 
nied 61 S.Ct. 141, 311 U.S. 701, 86 L. 
Ed. 455—Brown Sheet Iron & Steel 
Co. v. Maple Leaf Oil & Refining 
Co., C.C.A.Minn., 68 P.2d 787— 
Schmidt v. U. S., C.C.A.Neb., 63 P. 
2d 390—Chambers v. Anderson, C. 
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C.A.Tenn., 58 F.2d 161—Almo Wa¬ 
ter Co. V. Jones, C.C.A.Idaho, 39 F. 
2d 37, certiorari denied Pierce v. 
Albion Idaho Land Co., 51 S.Ct. 85, 
282 U.S. 862, 76 L.Ed. 762. 
Amendments to pleadings: 

Made on appeal see supra | 297 

( 20 ). 

Regarded by appellate court as 
made: 

In patent infringement suits gen¬ 
erally see Patents § 336. 

To conform to Jurisdictional 
facts appearing of record see 
supra S 297(26). 

Orders considered amended on appeal 
see infra S 297(54). 

Exceptional ciroixmstanoes 
D.C.—^U. S. V. Shapiro, Inc., 202 P.2d 
459, 92 U.S.APP.D.C. 91. 

99. U.S.—Jenkins v. Pullman Co., C. 
C.A.Cal., 96 F.2d 406, affirmed 59 S. 
Ct. 347, 306 U.S. 534, 83 L.Ed. 334 
—Sacramento Suburban Fruit 

Lands Co. v. Lindquist, C.C.A.Cal., 
39 F.2d 900, certiorari denied 61 S. 
Ct. 31. 282 U.S. 863, 76 L.Ed. 766, 
and followed in, C.C.A., 45 F.2d 163. 

1 , U.S.—Gray v. City of Santa Fe, C. 
C.A.N.M., 89 P.2d 406—U. S. v. Suo¬ 
my, C.C.A.Or., 70 F.2d 642. 

Defense properly in Issne 

Where trial court treated certain 
defense as properly in issue, and rec¬ 
ord on appeal did not contain the evi¬ 
dence or the proceedings at the trial, 
court of appeal was required to as¬ 
sume that if there had been any orig¬ 
inal defect in answer in failing to 
plead that defense, it might have 
been supplied by regarding the an¬ 
swer as amended, 

U.S.—Hurley v. Southern Cal. Edison 
Co., C.A.Cal., 183 F.2d 126. 



§ 297(29) FEDERAL COURTS db UJ.O. 

Thus, in the fur&erance of justice, the appeUate ings were in fact pleaded.* Similarly, where the 
court may regard the pleadings as having been parties treated a pleading as having been filed as of 
amended to conform to the proof,* where no surprise a particular time, the^ appellate court will also Con¬ 
or prejudice will result therefrom* and where the s^der it in that way. 

case was tried or treated in the lower court as The court of appeals, however, will not regard 
though the issues not made or tendered by the plead- an amendment of the pleadings as having been made 


2 . u.S.—^Decker v. Korth, C.A.Utah, 
219 F.2d 732, certiorari denied Mul- 
lett V. Korth, 76 S.Ct. 61. 850 U.S. 
330, 100 L«.Bd. 740—Ruud v. Ameri¬ 
can Packing & Provision Co., C.A. 
Idaho, 177 P.2d 638—Balabanoft v. 
Kelloggr, C.C.A.Alaska, 118 r.2d 697, 
certiorari denied 62 S.Ct. 69, 314 
U.S. 636, 86 L.Ed. 610—New York 
Life Ins. Co. v. Calhoun, C.C.A.Mo., 
114 F.2d 626, certiorari denied 61 
S.Ct. 141, 811 U.S. 701. 86 L.Ed. 465 
—U. S. V. Winkle Terra Cotta, C.C. 
A.Mo., 110 F.2d 919—United Light 
& Power Co. v. Grand Rapids Trust 
Co., aC.A.Mich., 86 F.2d 331, cer¬ 
tiorari denied in part United Light 
& Power Co. v. Grand Rapids Trust 
Co., 67 S.Ct. 118, 299 U.S. 691, 81 L. 
Ed. 436, certiorari dismissed Grand 
Rapids Trust Co. v. United Light 
& Power Co.. 67 S.Ct. 312, 299 U.S. 
618, 81 L.Ed. 466—^McAllister v. 
Sloan, C.C.A.Ark.. 81 F.2d 707— 
Nash V. Pennsylvania R. Co., C.C.A. 
Ohio, 60 r.2d 26—Sacramento Sub¬ 
urban Fruit Lands Co. v. Linddulst, 
C.C.A.Cal., 89 F.2d 900, certiorari 
denied 61 S.Ct. 31, 282 U.S. 863, 75 
L.Ed. 766, and followed in, C.C.A., 
46 F.2dl63. 

Defense of absolute privilege 

Pleadings are deemed to have been 
amended to meet defense of absolute 
privilege. Interposed by testimony 
and motion, if affirmative pleading of 
such defense was required. 

U.S.—Taliaferro v. Sims, C.A.MiBS., 
187 F.2d 6. 

Axnoimt of award 

Complaint alleging that reasonable ’ 
attorney fee was a particular sum for 
foreclosure of mechanics’ and mate¬ 
rialmen’s lien would be considered 
amended to conform to proof suffi¬ 
cient to sustain higher award. 

U.S.—Kizziar v. Dollar, C.A.Okl., 268 
P.2d 914. 

3. U.S.—Guerlnl Stone Co. v. P. J. 
Carlin Const. Co., Puerto Rico, 89 
S.Ct. 102, 248 U.S. 334, 63 L.Ed. 276. 

Hertz Drivurself Stations v, Rit¬ 
ter, C.C.A.Cal., 91 F.2d 639— 
Schmidt V. U. S., C.C.A.Neb., 63 F.2d 
390. 

4. U.S.—Carbo-Frost v. Pure Car¬ 
bonic, C.C.A.M 0 ., 103 P.2d 210, cer¬ 
tiorari denied 60 S.Ct. 83, 308 U.S. 
669, 84 L.Bd. 478— Midland Valley 
R. Co. V. Excelsior Coal Co., C.C.A. 
Ark., 86 F.2d 177—Drilling & Ex¬ 
ploration Corporation v. Webster, 
C.C.A.Cal., 69 F.2d 416—^American 
Sugar Reflning Co. v. Nassif, C.C.A. 
Mass., 46 F.2d 321—Indemnity Ins. 


Co. of North America v. Forrest, 
C.C.A.Cal., 44 F.2d 465 —Simmons 
V. Swan, C.C.A.Mass., 11 F.2d 267: 
reversed on other grounds 48 S.Ct. 
62, 275 U.S. 113, 72 L.Bd. 190— 
Crescent Milling Co. v. H. N. Strait 
Mfg. Co., Minn., 227 P. 804, 142 
C.C.A. 328, certiorari denied 36 S. 
Ct. 724, 241 U.S. 673, 60 L.Ed. 1231 
—^United Kansas Portland Cement 
Co. V. Harvey, Kan., 216 P. 316, 132 
C.C.A. 460. 

Failure to object to pleadings or evi¬ 
dence 

(1) Court of appeals may regard 
the pleadings as amended to conform 
to the proofs where the sufliciency of 
the pleadings was not attacked in the 
lower court by motion or otherwise. 
U.S.—Balabanoft v. Kellogg, C.C.A. 

Alaska. 118 F.2d 697, certiorari de¬ 
nied 62 S.Ct. 69. 314 U.S. 636, 86 L. 
Ed. 610. 

(2) A like rule applies where no 
objection was made to the reception 
of the evidence. 

U.S.—Shelley v. Union Oil Co. of Cal., 
C.A., 203 F.2d 808, 14 Alaska 287— 
Globe Liquor Co. v. San Roman, C. 
C.A.Ill., 160 F.2d 800, affirmed in 
part and remanded in part on other 
grounds 68 S.Ct. 246, 332 U.S. 571, 
92 L.Ed. 177, rehearing denied 68 S. 
Ct, 450, 333 U.S. 830, 92 L.Ed. 1115 
—Balabanoft v. Kellogg, C.C. A. 
Alaska, 118 F.2d 697, certiorari de¬ 
nied 62 S.Ct. 69, 314 U.S. 636, 86 L. 
Ed. 610—Schmidt v. U. S., C.C.A. 
Neb., 63 P.2d 390—^American Sugar 
Reflning Co. v. Nassif, C.C.A.Mass., 
45 F,2d 321—A. Coolot Co. v. L. 
Kahner Co.. Cal., 140 F. 836, 72 C. 
C.A. 248. 

(3) Thus, where prayers in stock¬ 
holder's derivative action included re¬ 
covery of retroactive bonuses voted 
to directors for certain years, and 
evidence was offered without objec¬ 
tion In respect of bonuses and addi¬ 
tional compensation vote for other 
years, petition would be considered 
amended to include such other years. 
U.S.—^Hurt V. Cotton States Fertilizer 

Co., C.C.A.Ga., 169 F.2d 62, certio¬ 
rari denied 67 S.Ct. 1861, 331 U.S. 
828, 91 L.Ed. 1843. 

(4) Also, where plaintiff had de¬ 
clared on written guaranty of a cer¬ 
tain date, but evidence of a written 
guaranty of another date was admit¬ 
ted without objection and trial court 
found that defendant was the guar¬ 
antor of bonds in ault by virtue of 
such latter agreement, such finding 
was sufficient to support conclusion 
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of court of law that defendant was 
the guarantor of the bonds in suit 
and on appeal the pleadings would 
be deemed amended to meet the 
proofs. 

U.S.—Fifth Avenue Bank of New 
York V. Hammond Realty Co., C.C. 
A.Ind., 130 P.2d 993, certiorari de¬ 
nied McHle V. Fifth Avenue Bank 
of New York, 62 S.Ct. 666. 318 U.S. 
766, 87 L.Ed. 1136. 

(6) However, appellate court would 
not consider pleadings amended so as 
to declare on implied warranty to 
conform to evidence contained in a 
deposition excluded from the evidence 
on plaintiff’s objection. 

U.S.—Globe Liquor Co. v. San Roman, 
C.C.A.lIl., 160 F.2d 800, affirmed in 
part and remanded In part on other 
grounds 68 S.Ct. 246. 332 U.S. r.71. 
92 L.Kd. 177, rehearing denied 68 

S.Ct. 460, 833 U.S. 830, 92 L.Ed. 
1115. 

Federal Dule 

(1) Rule 15 (b) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., 
provides that when issues not raised 
by the pleadings are tried by expre.ss 
or implied consent of the parties, 
they will be treated as though they 
had been raised in the pleadings. 

U.S.—Freitag v. The Strand of At¬ 
lantic City, C.A.N.J., 205 F.2d 778— 
Shelley v. Union Oil Co. of Cal.. C. 
A., 203 F.2d 808, 14 Alaska 2&7— 
Hubshman v. Louis Keer Shoo Co., 
C.C.A.I11., 129 F.2d 137—Continental 
Illinois Nat. Bank & Trust Co. of 
Chicago V. Ehrhart, C.C.A.Tenn., 
127 F.2d 841—Hover v. Genesee 
Valley Trust Co.. C.C.A.N.Y., 123 F. 
2d 813. 

(2) Issues have been treated as 
tried by implied consent under the 
Rule where both parties introduced 
evidence on the issue, or where the 
issue not raised by the pleadings was 
in reality only an unanticipated line 
of proof which served to establish 
a duly pleaded fact. 

U.S.—Freitag v. The Strand of Atlan¬ 
tic City, C.A.N.J., 205 F.2d 778. 

4.5 Order of filing 

Where parties treated amended and 
substituted complaint as having been 
filed prior to filing of answer and di.s- 
claimer of certain defendant and 
amended answer of another defend¬ 
ant, appellate court would also con¬ 
sider such complaint to have been so 
filed. 

U.S.—Grant County Deposit Bank v. 
McCampbell, C.A.Ky., 194 F.2d 469. 
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where to do so would result in injustice^ or in 
the reversal of a judgment otherwise correct.® 

§ 297(30). Interlocutory Matters and Provi¬ 
sional Remedies 

In the absence of a showing to the contrary, the 
court of appeals will make all reasonable presumptions 
In favor of the correctness of the orders or rulings of 
the lower court as to interlocutory matters or provisional 
remedies. 

Unless there is something in the record to show 
the contrary, the court of appeals, when necessary 
to sustain the judgment being reviewed, will make 
all reasonable presumptions in favor of the correct¬ 
ness of the orders or rulings of the lower court with 
respect to interlocutory matters or provisional rem¬ 
edies,'^ and the regularity of the proceedings in 
connection therewith.® 

Injunctions, Accordingly, in the absence of a 
record showing which prevents it, the court of ap¬ 
peals will make all reasonable presumptions in favor 
of the action of the lower court in granting,^ modi¬ 
fying, or dissolving!® a preliminary injunction. 

On the other hand, the reviewing court is re¬ 
quired to take statements made by plaintiff as true, 
on appeal from the denial of a temporary injunction, 
where defendant did not deny or qualify the state¬ 
ments.!®-® Furthermore, the court of appeals is 
required to assume, on appeal from a temporary 
restraining order, that the allegations of the peti¬ 
tion for injunctive relief would have been proved 
to be true had petitioner offered testimony, where 
the lower court ruled it would hear no testimony pur¬ 


suant to defendant’s admission of the allega¬ 
tions.!®-!® Where the denial of an application for 
a preliminary injunction was based solely on a 
verified complaint and opposing affidavit, the ap¬ 
pellate court was required to accept the showing 
of certain facts favorable to plaintiff.!®-!® 

On appeal from an order involuntarily dismissing 
an action for injunctive relief, the court of appeals 
will, pursuant to the general rule discussed generally 
infra § 297(35), consider the evidence and all rea¬ 
sonable inferences therefrom in the light most fa¬ 
vorable to plaintiff.!®-^® 

Receivers. On an appeal from a decree appoint¬ 
ing, on the bill, a receiver for a corporation, the 
allegations of the bill must be taken as true.!! In 
a collateral attack on a receiver lawfully appointed, 
the court of appeals is required to assume that the 
receivership was necessary,!!-® and may reject the 
finding by the lower court that it was unneces¬ 
sary.!!-!® 

Bonds. Where the statute requires the filing of 
a bond as a condition precedent to the maintenance 
of an action, it will be presumed on appeal, the 
record being silent on the matter, that the trial 
court, in the exercise of its sound discretion, deemed 
the bond filed sufficient.!^ 

§ 297(31). Reference 

In the absence of a showing to the contrary, rea¬ 
sonable presumptions will be indulged on appeal to sup¬ 
port proceedings under an order of reference. 

Where the case was referred by the lower court, 


6. U.S.—^National Heflningr Co. v. 
Pennsylvania Petroleum Co., C.C.A. 
Mo.. 66 F.2d 914, certiorari denied 
64 S.Ct. 453, 291 U.S. 667, 78 L.Ed. 
1058. 

6. U.S.—^U. S. V. Winkle Terra Cotta, 
C.C.A.MO., 110 F,2d 919. 

D C.—^U. S. V. Shapiro, Inc., 202 F.2d 
469, 92 U.S.App.D.C. 91. 

7. U.S.—King Lumber Co. v. Benton, 
Tex., 186 F. 468, 108 C.C.A. 436. 

Xaooaaiatent recitals in pre-trial or¬ 
der 

Where there was disagreement on 
appeal as to scope of admissions by 
appellants recited in pre-trial order, 
and such recitals were in a measure 
inconsistent, reviewing court did not 
attempt to resolve dispute concern¬ 
ing effect of the order, but for the 
most part gave appellants the benefit 
of the doubt. 

U.S.—Prank v. Glesy, C.C.A.Or., 117 
P.2d 122. 

8. STotloo 

It may be presumed, in the absence 
of a showing to contrary in the rec¬ 
ord, that due notice was given. 


U.S.—Rector v. U, S., C.C.A.Okl., 20 P. 
2d 845—City and County of Denver 
V. Stenger, C.C.A.Colo., 295 F. 809. 

9. U.S.—King Lumber Co. v. Ben¬ 
ton, Tex., 186 F. 468, 108 C.C.A. 436. 

4 C.J. p 762 note 43. 

10. Tims of modification or vacation 
On appeal from Judgment granting 

preliminary injunction to protect Ju¬ 
risdiction of district court In action 
for distribution of trust fund, court 
of appeals would assume that district 
court would modify the injunction or 
set it aside whenever it received suf¬ 
ficient assurance that trust fund 
would be kept intact and available. 
U.S.—^Doyne v. Saettele, C.C.A.Mo., 
112 F.2d IBB. 

10.5 U.S.—Magnetic Engineering & 
Mfg. Co. v. Dings Mfg. Co., C.A.N. 
Y., 178 F.2d 866. 

10.10 U.S.—^Brooklyn Trust Co. v. 
Kelby, C.C.A.N.T., 134 F.2d lOB, cer¬ 
tiorari denied 63 S.Ct. 1330, 319 U. 
S. 767, 87 L.Ed. 1717. 

10.15 Unsatisfactory condition 
On appeal from denial of applica¬ 
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tion for prellmlntary injunction to en¬ 
join defendant from acting contrary 
to contract, court of appeals was re¬ 
quired to accept showing that plain¬ 
tiff tried to overcome unsatisfactory 
condition because of which defendant 
refused to renew contract and was 
hindered in his efforts by defendant. 
U.S.—National Grain Yeast Corp. v. 
City of Crystal Lake. C.C.A.I11., 147 
P.2d 711. 

10.80 U.S.—Schad v. Twentieth Cen¬ 
tury-Pox Film Corp., C.C.A.Pa., 136 
F.2d 991. 

11. U.S.—Trustees System Co. of 
Pennsylvania v. Payne, C.C.A.Pa., 
65 F.2d 103. 

11.5 U.S.—Commercial Nat. Bank in 
Shreveport v. Connolly, C.A.La., 176 
F.2d 1004, rehearing denied 177 F* 
2d 614. 

11.10 U.S.—Commercial Nat. Bank in 
Shreveport v, Connolly, supra. 

18. U.S.—Cordlngly v. Kennedy, 
Colo., 239 F. 64B, 162 G.C.A. 473. 
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and the record does not show the contrary, it will 
be presumed, on appeal, that the referee, or officer 
to whom the matter was referred, acted within the 
scope of his powers that he faithfully discharged 
his duty;i^ that he complied with the statutory re> 
quirements;^^ and that in reaching his conclusion 
he weighed all the evidence properly received.^® 
So, it will be presumed, in the absence of a showing 
to the contrary, that his report contains all the evi¬ 
dence taken before him where he was directed by the 
court to report the evidence but there is no such 
presumption where he was directed to report only 
his findings.!® 

Assent to reference. Where an order of refer¬ 
ence did not show the presence of, or assent by, 
defendants, and the record threw no light on the 
subject, it would be assumed that they were not 
present when the order was made or, if present, did 
not assent thereto.!® 

§ 297(32). Conduct of Trial in General 

In the absence of a showing to the contrary In the 
record, it will be presumed on appeal that the procedure 
in the lower court was regular, that the rulings of the 
trial court during the course of the trial were correct, and 
that the trial was properly conducted. 

In the absence of anything in the record to the 
contrary, regularity of procedure in the lower court 
is presumed or implied in the appellate court.!®-50 
Moreover, under the general rules considered supra 
§ 297(23), the rulings of the trial court during the 
course and conduct of the trial will, in the absence 


of anything in the record to the contrary, be pre¬ 
sumed to be correct,®® and it will be presumed that 
the trial was conducted in a proper, regular, and 
orderly manner.®! 

Accordingly, in the absence of a showing to the 
contrary in the record, the presumption on appeal 
is in favor of the propriety, and against the im¬ 
propriety, of counsel’s conduct;®® and where the 
record docs not show that remarks of the court 
were objected to and does not contain the instruc¬ 
tions, it will be assumed that error, if any, was 
cured by the instructions.®® 

Disqualification of judge. The decision of a 
district judge refusing to disqualify himself is un¬ 
aided by any presumption on apeal to the court of 
appeals.®®*® 

§ 297(33). Admissibility and Reception of 
Evidence 

The court of appeals will Indulge in all reasonable 
presumptions in favor of the propriety of the rulings of 
the lower court as to the admissibility and reception of 
evidence. 

When the record is silent on the point, it will be 
presumed that evidence was adduced to support the 
finding and judgment of the court ;®^ and it will not 
be assumed that the trial court followed any improp¬ 
er course of procedure in taking the evidence.®® 
So, where the record does not indicate that appellant 
objected to the action of the trial court in treating 
a certain instrument as evidence, it is to be inferred 
that such treatment was acquiesced in by appellant.®® 


13. U.S.—Girard Life Insurance, An¬ 
nuity & Trust Co. V, Cooper. Ind. 
Terr., 51 P. 332, 2 C.C.A. 246, af¬ 
firmed 16 S.Ct, 879, 162 U.S. 529, 40 
L.Ed. 1062. 

14. U.S.—Goldsmith Silver Co, v. 
Savage. Me., 229 F. 623, 144 C.C.A. 
33. 

15. U.S.—Boatman's Bank v. Trow- 
er Bros. Co., Mo., 181 F. 804, 104 
C.C.A. 314. 

16. U.S.—Reynolds Spring Co. v. L. 
A. Young Industries, C.C.A.Mich., 
101 F.2d 257. 

17. U.S.—Goldsmith Silver Co. v. 
Savage, Me., 229 F. 623, 144 O.C.A. 
33. 

18. U.S.—Goldsmith Silver Co. v. 
Savage, supra. 

19. U.S.—^\Vm. Edwards Co. v. La 
Dow, Ohio, 230 P. 378, 144 C.C.A. 
520. 

19.50 D.C.—^Rhodes v. Bowling Green 
White Stone Co. of Kentucky, 43 
App.D.C. 298. 

20. U.S.—Bankers’ Trust Co. v. Mis¬ 
souri, K. & T. Ry. Co., Mo., 251 P. 
789, 164 C.C.A. 23. 


21 . U.S.—Colorado Cent. Cons. Min. 
Co. V. Turck. Colo., 60 F. 888, 2 
C.C.A, 67. 

D.C.—McLean v. Burkinshaw, 107 P. 
2d 665, 71 App.D.C. 107, certiorari 
denied 60 S.Ct. 616, 309 U.S. 670, 84 
L.Ed. 1016. 

Conversely, it will not be assumed 
that the trial was conducted in an 
improper manner. 

U.S.—H. M. Byllesby & Co. v. Welch, 
C.C.A.Mo., 82 P.2d 639, certiorari de¬ 
nied 56 S.Ct. 959, 298 U.S. 686, 80 
L.Ed. 1406. 

Bemarks of court 

Court of appeals, in absence of 
showing in bill of exceptions, could 
not assume that remark of judge with 
respect to record was equivalent to 
certificate that plaintiff had made a 
certain admission. 

U.S.—Brown v. Carver, C.C.A.N.Y., 45 
F.2d 673. 

22. Jury laf onued as to Insuraaoe or 
indemnity 

Where it is Improper to adduce 
evidence on the trial or hearing 
of a tort action which Informs the 
jury that the loss will fall on an in¬ 
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surance company, and plaintiff’s 
counsel propounds a question which 
calls for proper evidence and the wit¬ 
ness in his answer includes a refer¬ 
ence to insurance, the good faith of 
counsel will be presumed; but If the 
record affirmatively shows that there 
was no excuse for injecting the sug¬ 
gestion that insurance coverage ex¬ 
isted, bad faith will be presumed. 
U.S.—Pillsbury Flour Mills Co. v. 
Miller, C.C.A.MO., 121 F.2d 297. 

23. U.S.—U. S. V. Bass, C.C.A.Ind., 64 
P.2d 467. 

23.5 U.S.—^Korer v. Hoffman, C.A.7. 
212 F.2d 211. 

24. U.S.—Pulaski-Lonoke Drainage 
Dist. V. Missouri Pac. R. Co., C.C.A. 
Ark., 44 F.2d 899, reheard 47 F.2d 
1086. 

25. U.S,—H. M. Byllesby & Co. v. 
Welch, C.C.A.MO., 82 F.2d 639, cer¬ 
tiorari denied 56 S.Ct. 969, 298 U. 
S. 686, 80 L.Ed. 1405. 

26. U.S.—Pensacola Shipping Co. v. 
U. S. Shipping Board Emergency 
Fleet Corporation, C.C.A.Fla., 277 
F. 889. 
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Admissibility and rulings thereon. In the absence 
of a showing to the contrary, the trial court is or¬ 
dinarily presumed, on appeal, to have ruled correct¬ 
ly on the admissibility of evidence.^^ Thus, where 
evidence requiring a foundation was admitted, it 
will be presumed, in the absence of a showing to 
the contrary, that a proper foundation was laid;28 
and where evidence was excluded on a general ob¬ 
jection, if any ground in fact existed for its ex¬ 
clusion, it will be assumed, in the absence of any 
request for a more specific objection, that the ruling 
was placed on the right ground.^® 

Where evidence was excluded and the record con¬ 
tains the offer of proof, the court of appeals will 
assume that the proof could have been made, 
and it will treat the assumed facts as established.^! 
In reviewing a ruling refusing to permit a witness 
to explain a certain matter, however, the appellate 
court will not assume that the witness knew more 


about it than he was permitted to tell.^^*® 

Competen'ey and examination of witnesses. 
Where no objection was raised at the trial as to the 
competency of a witness offered as an expert, it will 
be assumed that he sufficiently qualified as an ex¬ 
pert; 82 and, in the absence of a showing to the 
contrary, it will be presumed that questions asked 
him were proper in form and subject matter.83 

§ 297(34). Dismissal 

In the absence of a contrary showing, It will be 
presumed on appeal that the proceedings to obtain a 
dismissal, if granted, were regular; the burden is on 
the appellant to show that the Judgment was erroneously 
entered. 

In the absence of a contrary showing, it will be 
presumed, in support of a judgment or decree of 
dismissal, that the proceedings to obtain it were reg- 
ular84 and that the court acted properly85 and on 
lawful grounds.86 Thus, where the record is inade- 


27. Absence of exceptions to rnlinsrs 

Prior to the adoption of the Federal 
Rules of Civil Procedure, Rule 46, 28 
U.S.C.A., dispensing: with the neces¬ 
sity for formal exceptions, see supra 
i 292(16), it was held that where no 
exception to any ruling: of the trial 
court on admission or rejection of 
evidence was shown to have been 
taken, the appellate court would as¬ 
sume that all evidence offered was 
propejly admitted and that no prop¬ 
er evidence was rejected. 

U.S.—McCampbell v. New York Life 
Ins. Co., C.C.A.Tex., 288 F. 46.5, cer¬ 
tiorari denied 43 S.Ct. 705, 262 U.S. 
759, 67 Lr.Ed. 1219. 

Oronnds of admissibility 

Where defendant’s counsel, in ef¬ 
fort to have hospital records admit¬ 
ted in evidence in district court, re¬ 
ferred to statutory authority con¬ 
cerning admission in evidence of 
public records of the United States, 
and a second statute was controlling 
as to admissibility of records, on 
defendant’s appeal, court of appeals 
would treat defendant’s claims with 
respect to admissibility of records as 
being made on basis of second stat¬ 
ute. 

U.S.—^Ulm v. Moore-McCormack 
Lines, C.C.A.N.Y., 116 F.2d 492, re¬ 
hearing denied 117 F.2d 222, cer¬ 
tiorari denied 61 S.Ct. 941, 313 U.S. 
567, 85 L.Ed. 1026. 

Sxception to parol evldenoe mle 

In action on two life policies de¬ 
fended on ground of fraud, where nei¬ 
ther side charged insurer’s medical 
examiner with fraud, and plaintiff 
emphasized argument that no such 
charge was directed at examiner, the 
reviewing court was required to as¬ 
sume that examiner acted in good 
faith on question of admissibility of 


examiner’s testimony under an ex¬ 
ception to the parol evidence rule. 
U.S.—Obartuch v. Security Mut. Life 
Ins. Co., C.C.A.I11., 114 P.2d 873. cer¬ 
tiorari denied 61 S.Ct. 730, 312 U.S. 
696, 85 L.Ed. 1131, rehearing denied 
61 S.Ct. 824, 312 U.S. 716, 86 L.Ed. 
1146. 

28. Soarsay 

Presumption exists that trial court 
correctly decided whether circum¬ 
stances under which statement, 
sought to be Introduced as exception 
to hearsay rule, was made, were 
such as to exclude probability of 
statement being deliberately made. 
U.S.—^^tna Life Ins. Co. v. Kern- 
Bauer, C.C.A.OkL, 62 F.2d 477. 

29. U.S.—^Mine & Smelter Supply Co. 
V, Parke & Lacy Co., C.C.A.C 0 I 0 ., 
107 F. 881. 

30. U.S.—Dakota Life Ins. Co. v. 
Midland Nat. Bank of Minneapolis. 
C.C.A.Minn., 18 F.2d 903, reversed 
on other grounds Midland Nat. 
Bank of Minneapolis v. Dakota 
Life Ins. Co., 48 S.Ct. 632, 277 U.S. 
346, 72 L.Ed. 911, and vacated, C.C. 
A., Dakota Life Ins. Co. v. Midland 
Nat. Bank of Minneapolis, 28 P.2d 
1009. 

31. U.S.—^Evans v. Van Dyke, C.C.A. 
Pa., 97 F.2d 18. 

31.5 U.S.—H. R. Laboratories v, U. 
S., C.C.A.N.Y., 151 F.2d 118. 

32. U.S.—Hardy-Burlingham Mining 
Co. V. Baker, C.C.A.Ky., 10 F.2d 277. 

33. Question assumed to include 
definition 

Where competency of testimony of 
physicians was not raised, and nar¬ 
rative record did not reflect whether 
questions to all physicians with re¬ 
spect to total and permanent disabil¬ 
ity Included definition of the term, 

115Q 


but showed that such definition was 
included in question propounded to 
one physician, appellate court should 
assume that questions to the other 
physicians contained like definition. 
U.S.—U. S. V. Bowman, C.C.A.Utah, 73 
F.2d 716. 

34. U.S.—May Coal & Grain Co. v. 
Kansas City, C.C.A.Mo., 73 F.2d 345. 

35. U.S.—Hawke v. Servlclsed Prod¬ 
ucts Corporation, C.C.A.Ohlo, 95 F. 
2d 710, certiorari denied 69 S.Ct. 
692, 306 U.S. 650, 83 L.Ed. 1049—' 
May Coal & Grain Co. v. Kansas 
City, C.C.A.MO., 73 F.2d 346—-Drake 
V. Thompson, C.C.A.Neb., 14 F.2d 
933, certiorari denied 47 S.Ct. 337, 
273 U.S. 744, 71 L.Ed. 870. 

Theory of appellee accepted 
Where order dismissing action did 
not state basis of action of court and 
record contained only complaint and 
motion to dismiss, appellate court 
must assume that district court ac¬ 
cepted theory of defendant and dis¬ 
missed complaint for failure to state 
claim on which relief could be grant¬ 
ed. 

U.S.—^Mullen v. Pltz Simons & Con¬ 
nell Dredge & Dock Co., C.A.Ill., 172 
F.2d 601, certiorari denied 69 S.Ct. 
1534, 337 U.S. 969, 93 L.Ed. 1768 and 
Fltz Simons & Connell Dredge & 
Dock Co. V. Savela, 69 S.Ct. 1684, 
337 U.S. 969, 93 L.Ed. 1768. 
Improper action not presumed 

Court of appeals would not assume 
that district court dismissed case on 
merits when question of jurisdiction 
was only one properly before it. 

U.S.—^May Coal & Grain Co. v, Kan¬ 
sas City, Mo., C.C.A.MO., 73 F.2d 
345. 

36. U.S.—Hawke v. Servlclsed Prod- 
I ucts Corporation, G.C.A.Ohio, 95 
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quate, the appellate court must indulge every rea¬ 
sonable assumption in favor of the judgment of the 
trial court dismissing a pleading.36-5 

In other words, the burden is on appellant to 
show that the judgment or decree of dismissal was 
erroneously entered,and, where the record does 
not show the ground of a judgment of dismissal, 
there is no presumption against the correctness of 

the judgment.38 

Dismissal on pleadings. As has been seen supra 
§ 297(28), where the judgment of dismissal is en¬ 
tered on the pleadings the court of appeals, on ap¬ 
peal, must assume the truth of the allegations there¬ 
of. 

Dismissal for want of prosecution. In a proper 
case, it may be presumed that a dismissal for want 
of prosecution was on the merits.39 

It is the rule, as discussed infra § 297(57), that 
an order of dismissal for failure to prosecute will 
never be set aside unless there has been an abuse 
of discretion, and such abuse will not be presumed 
by the reviewing court. 

§ 297(35). - View of Evidence Taken by 

Reviewing Court 

Under most authorities, the court of appeals, In re- 


36 C.J.S. 

viewing an order of dismissal for failure to show a claim 
for relief, will generally view the evidence, and the 
inferences reasonably drawn therefrom, in the light most 
favorable to the party against whom the order was made. 

In accordance with the gener.il rule, stated infra 
§ 297(43), that the findings of fact of the trial court 
arc presumptively correct, it has been held that the 
court of appeals, in reviewing a judgment of in¬ 
voluntary dismissal in a nonjury case, must view 
the evidence in the light most favorable to the party 
prevailing in the lower court,39-50 applying all in¬ 
ferences which reasonably can be drawn therefrom 
!in his favor.39-55 Similarly, on appeal from a judg¬ 
ment rendered for appellee after appellant's motion 
to dismiss was overruled, the appellate court must 
view the evidence in the light most favorable to 

appellee.39-50 

On the other hand, it has been held that the 
rule providing that the findings of the trial court are 
presumptively correct does not apply on appeal from 
an order of involuntary dismissal.39.55 Further, 
since an order of dismissal for failure to show a 
claim for relief is generally considered the equiva¬ 
lent of a directed verdict,39-70 at least where no 
findings appear in the record on appeal from such 
a dismissal,39-75 it is commonly held that the court 
of appeals, on reviewing such order, must view the 


2d 710, certiorari denied 59 S.Ct. 
592, 306 U.S. 650, 83 L.Kd. 1049. 

36.6 Complaint in nature of 1)111 of 
review 

Where disputed record in equity 
cause was not included In record on 
appeal from judgment dismissing 
complaint In the nature of a bill of 
review Impeachlngr decrees entered In 
equity cause, every reasonable as¬ 
sumption was required to be indulged 
in favor of district court’s judgment 
dismissing complaint. 

D.C.—Fraser v. Doing, 130 P.2d 617, 
76 U.S.App.D.C. 111. 

37. U.S.—Rinn v. Asbe.^tos Mfg. Co., 
C.C.A.Ind., 101 F.2d .344. certiorari 
denied 60 S.Ct. 74, 308 U.S. 555, 84 
L.Ed. 467. 

38. Waiver of available defense not 
presTuned 

Defense of prematurity being 
available under motion to dismiss, 
appellate court will not presume it 
was waived where record did not 
show ground on which court sus¬ 
tained motion to dismiss. 

U.S.—Oregon-Washington Water 
Service Co. v. City of Hoqulam, C. 
C.A.Wash., 29 F.2d 666. 

39. Bnles of Civil Procedure as- 
■tuned applicable 

The district court's dismissal of 
equity suit for want of prosecution 
was on merits, in absence of con¬ 


trary provision in order of dismissal, 
under the Federal Rules of Civil Pro¬ 
cedure, Rule 41 (b), 28 U.S.C.A., 

which court of appeals will assume 
to be applicable, where record shows 
no determination by judge who made 
order that application of such rules 
would not be feasible or would work 
injustice. 

U.S.—Carnegie Nat. Bank v. City of 
Wolf Point, C.C.A.Mont., 110 P.2d 
569. 

39.50 U.S.—.To.seph v. Donover Co., 
C.A.Wash., 261 F.2d 812—Rawlelgh, 
Moses &. Co. V. Komberg, C.A.S.D., 
210 F.2d 176—U. S. v. Arkansas 
Power & Light Co., C.A.Ark., 207 
F.2d 943—Sanders v. Johnston, C. 
C.A.Cal., 169 F.2d 74. 

39.55 U.S.—Joseph v. Donover, C.A. 
Wash., 261 F,2d 812—Rawlelgh, 
Moses & Co. V. Kornberg, C.A.S.D., 
210 F.2d 176—U. S. V. Arkansas 
Power & Light Co., C.A.Ark., 207 
F.2d 943—Securities & Exchange 
Commission v. Ralston Purina Co., 
C.A.Mo., 200 P.2d 86, reversed on 
other grounds 73 S.Ct. 981, 346 U. 
S. 119, 97 L.Ed. 1494. 

39.60 U.S.—Atmore Truckers Ass'n 
V. Westchester Fire Ins. Co., C.A. 
Ala., 218 F.2d 461. 

39.65 U.S.—Whitley v, Powell, C.C. 
A.N.C.. 169 P.2d 625. 

1160 


Beasoa for rule 

Since a motion for an Involuntary 
di.smissal challenges the sufficiency, 
rather than the weight, of the evi¬ 
dence, the trial court, In granting 
the motion, does not make findings 
of fact, but simply rules that plain¬ 
tiff has shown no right to relief. 
U.S.—Whitley v. Powell, C.C.A.N.C., 
159 F.2d 625. 

39.70 U.S.—^Whitley v, Powell, su¬ 
pra. 

Presumptions on appeal as to direct¬ 
ed verdicts see infra 8 297(37). 
Federal Bnle construed 

Rule 41 (b) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., which 
provides in part that after plaintiff 
has completed the presentation of 
his evidence, defendant may move 
for a dismissal on the grounds that 
on the law and the facts plaintiff has 
shown no right to relief, Is, for ac¬ 
tions tried without a Jury, the equiva¬ 
lent of the directed verdict practice 
for Jury trials. 

U.S.—Federal Deposit Ins. Corpora¬ 
tion V. Mason, C.C.A.Pa., 116 F.2d 
548. 

39.75 U.S.—Makowsky v, Povllck, C. 
A.Pa., 262 F.2d 13. 

Cass tried by Jury 

U.S.—^Kingston v. McGrath, C.A 
Wash., 232 F.2d 495, 64 A.L.R.2d 
267. 
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evidence,^® whether supplied by a stipulation or com¬ 
ing on the record from any other source,*® * and 
all inferences reasonably to be drawn therefrom,*^ 
in the light most favorable to the party whose com¬ 
plaint or counterclaim, as the case may be, is dis¬ 
missed by the order. 

In addition, the unsuccessful party’s evidence will 
be taken as true by the appellate court*^*® and all 
conflicts in the evidence will be resolved in his 
favor.*l-i® Moreover, in determining whether de¬ 
fendant’s motion to dismiss should have been grant¬ 
ed, the court of appeals will look only to the evi¬ 
dence,* and reasonable inferences arising there¬ 
from, which tend to support plaintiff. 

Dismissal at close of opening statement. In de¬ 
termining the propriety of the dismissal by the lower 
court of the action at the close of the opening state¬ 
ment of counsel for plaintiff, the court of appeals 
is required to consider the evidence in its aspects 


most favorable to plaintiff,*^-** and draw therefrom 
all reasonable inferences favorable to plaintiff.*^**® 

Dismissal for lack of venue. On appeal from a 
denial of a motion to dismiss for lack of venue, the 
court of appeals must conclude that the evidence 
supported the action of the trial court, where the 
evidence on the motion is not incorporated in the 
record.*^-** 

§ 297(36). Nonsuit 

Except where the record is not complete, the court 
of appeals must, on an appeal from a nonsuit, or refusal 
thereof, view the evidence In the light most favorable 
to plaintiff. 

On appeal from a judgment of nonsuit, the evi¬ 
dence must generally be considered in the light most 
favorable to plaintiff.*^ Accordingly, he is entitled 
to the most favorable inferences deducible from the 
evidence*3 and to the rejection of the unfavorable 


40. U.S.—Bowling- v. Bewis, C.A.S. 
C., 261 P.2d 311—IlarriHon v. Blue¬ 
berry Hill. C.A.N.J.. 255 F.2d 730 
—De Pova v. Camden For*?e Co., C. 
A.N.J., 254 F.2d 248. certiorari de¬ 
nied 79 S.Ct 26, 368 U.S, 816, 3 L. 
Ed.2d 69—Sullivan v. Shell Oil Co., 
C.A.Cal., 234 F.2d 733, certiorari 
denied 77 S.Ct. 221. 862 U.S. 925, 1 
Li.Ed.2d 160—Kingston v. McGrath, 
C.A.Wash„ 232 F.2d 496, 64 A.L.R. 
2d 267—Churchill v. Southern Pac. 
Co., C.A.Cal., 216 F.2d 667—Hop¬ 
kins V, E. 1. Du Pont De Nemours 
& Co., C.A.Pa., 199 F.2d 930—Ayers 
V. Parry, C.A.N.J., 192 F.2d 181. 
certiorari denied 72 S.Ct. 1081, 343 
U.S. 980, 96 L.Ed. 1371, rehearing 
denied 73 S.Ct. 49, 344 U.S. 849, 97 
Li.Ed. 660, rehearing denied 73 S.Ct. 
337, 344 U.S. 916, 97 L.Ed. 707, re¬ 
hearing denied 73 S.Ct. 941, 346 U.S. 
961, 97 L.Ed. 1381—Merkel v. Car¬ 
ter Carburetor Corp., C.A.Mo., 176 
F.2d 823—Bach v. Friden Calculat¬ 
ing Mach. Co., CC.A.Ohio, 165 F.2d 
361—Schad v. Twentieth Century- 
Fox Film Corp., C.C.A.Pa., 136 F.2d 
991 —Federal Deposit Ins. Corpora¬ 
tion V. Mason, C.C.A.Pa., 116 F.2d 
648—Oquendo v. Federal Reserve 
Bank of New York, C.C.A.N.Y.. 98 
F.2d 708, certiorari denied 69 S.Ct. 
261, 306 U.S. 656, 83 L.Ed. 425— 
Champlin Refining Co. v. Gasoline 
Products Co., C.C.A.Me., 29 F.2d 
331—Ploxln V. Brooklyn Heights R. 
Co., C.C.A.N.Y., 261 F. 864. 

Trial with or without Jury 

Presumption stated in the text is 
applicable where the case in which 
the dismissal is granted is tried with 
or without a Jury. 

U.S.—Whitley v. Powell, C.C.A.N.C.. 
169 F.2d 626. 

40.5 U.S.—Ettore v. Phllco Televi¬ 


sion Broadcasting Corp., C.A.Pa., 
229 P.2d 481, certiorari denied Phll¬ 
co Television Broadcasting Corp. v. 
Ettore, 76 S.Ct. 783, 361 U.S. 926. 
100 L.Ed. 1456. 

41. U.S.—Bowling v. Lewis, C.A.S. 
C., 261 P.2d 311—Harrison v. Blue¬ 
berry Hill, C.A.N.J., 265 P.2d 730 
—Engleman v. General Accident, 
Fire & Life Assurance Corp., C.A. 
Cal., 260 F.2d 202—Sullivan v. Shell 
Oil Co., C.A.Cal., 234 F.2d 733, cer¬ 
tiorari denied 77 S.Ct. 221, 362 U.S. 
926, 1 L.Ed.2d 160—Kingston v. 
McGrath. C.A.Idaho. 232 F.2d 495. 
54 A.L.R.2d 267—Ettore v. Phllco 
Television Broadcasting Corp., C. 
A.Pa., 229 P.2d 481, certiorari de¬ 
nied Philco Television Broadcast¬ 
ing Corp. V. Ettore, 76 S.Ct. 783, 351 

U. S. 926, 100 L.Ed. 1466—Churchill 

V. Southern Pac. Co., C.A.Cal., 216 
F.2d 667—Hopkins v. E. I. Du Pont 
De Nemours & Co,, C.A.Pa., 199 F. 
2d 930—Merkel v. Carter Carbure¬ 
tor Corp., C.A.MO.. 175 F.2d 823— 
Chadwick v. Stokes, C.C.A.Pa., 162 
F.2d 132, 172 A.L.R. 405—Schad v. 
Twentieth Century-Fox Film Corp., 
C.C.A,Pa., 136 F.2d 991—Federal De¬ 
posit Ins. Corporation v. Mason, C. 
C.A.Pa.. 116 F.2d 648. 

41.5 U.S.—Napolltano v. Eastern Mo¬ 
tor Exp., Inc., C.A.N.J., 246 F.2d 
249. 

Particular xuattsrs assumed 

(1) On appeal from judgment dis¬ 
missing complaint in suit for injunc¬ 
tion against and damages for breach 
of contract, materiality of terms of 
contract must be assumed. 

U.S.—Gruen Watch Co. v. Artists Al¬ 
liance, C.A.Cal., 191 F.2d 700. 

(2) Other matters. 

U.S.— Urblno v. Puerto Rico Ry. 
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Light & Power Co., C.C.A.Pucrto 
Rico, 164 P.2d 12. 

41.10 U.S.—Frantz v. General Mo¬ 
tors Corp., C.A.Pa., 176 P.2d 80. 

41.15 U.S.—Armenia v. Wyer, C.A.N. 
Y., 210 F.2d 592. 

41.20 U.S.—Armenia v. Wyer, supra. 

41.25 U.S.—Reynolds v. Pennsylva¬ 
nia R. Co., C.A.Ill., 267 F.2d 231. 
Rule as to directed verdicts applied 
In such a case, the appellate court 
considers the facts appearing In the 
record in the same way as If de¬ 
fendant had made a motion for a di¬ 
rected verdict. 

U.S.—Reynolds v. Pennsylvania R. 
Co., supra. 

41.30 U.S.—Reynolds v. Pennsylva¬ 
nia R. Co., supra. 

41.35 U.S.—Hutchison v. Paclfic-At- 
lantlc S. S. Co., C.A.CaI., 217 F.2d 
384. 

42. U.S.—Jones v. Bankers Life Co., 
C.C.A.N.C., 131 F.2d 989—Jones v. 
Travelers’ Protective Ass’n of 
America, C.C.A.N.a, 70 P.2d 74. 

43. U.S.—Moran v. Plttsburgh-Des 
Moines Steel Co., C.C.A.Pa., 166 F. 
2d 908, certiorari denied 68 S.Ct. 
1616, 334 U.S. 846, 92 L.Ed. 1770— 
Newman v. Zinn, C.C.A.N.J., 164 
F.2d 558—Jones v. Bankers Life 
Co., C.C.A.N.C., 131 F.2d 989—Boal 
V. Electric Storage Battery Co., C. 
C.A.Pa., 98 F.2d 816—E. K. Wood 
Dumber Co. v, Moore Mill Lum¬ 
ber Co., C.C.A.Cal., 97 P.2d 402— 
Hotel Woodward Co. v, Ford Mo¬ 
tor Co., N.Y., 268 F. 322, 169 C.C. 
A. 338. 

Wousuit as to particulav issus 

U.S.—International Paper Co* v, U. 
S., C.A.Ga*. 227 F.8d 20L 



§§ 297(36)-297(37) FEDERAL COURTS 


ones;^^ and the evidence in his favor is regarded 
as tnie.^5 

Likewise, in reviewing a refusal of the lower 
court to grant a nonsuit, the court of appeals will 
iriew the evidence in the aspect most favorable to 
plaintiff.^® 

Where, however, the record is not complete, the 
presumption is in favor of the correctness of the 
lower court’s ruling on a motion for a nonsuit.^ ^ 

§ 297(37). Taking Case from Jury; Direction 
of Verdict 

In determining whether a party has sufficiently made 
out his case to warrant its submission to the Jury, the 
court of appeals will view the evidence in the light most 
favorable to him. On appeal from a directed verdict, the 
evidence, as a general rule, is considered In the aspect 
most favorable to the party against whom the verdict was 
directed, and on appeal from the refusal to direct a 
verdict, in the aspect most favorable to the party against 
whom a directed verdict is asked. 

In determining whether there is sufficient evi¬ 
dence to warrant submission of a case to the jury, 
the court of appeals will look only to the evidence 
and reasonable inferences which tend to support 
the case,and will view the evidence '^'^•^2 and 
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all disputed fact questions,^together with all 
permissible inferences,in the light most favor¬ 
able to the party seeking the submission. More¬ 
over, the appellate court will accept his evidence as 

true.^7.68 

Similarly, in testing the sufficiency of the evidence 
to justify submission of the issues to the jury, it 
has been stated that the appellate court must, on ap¬ 
peal from a judgment on the verdict, view the 
material evidence in the perspective most favorable 
to the propriety of the verdict,adopting that 
view of the facts most favorable to the party for 
whom the verdict was rendered.^'^-^2 

In a proper case, the court of appeals will assume 
that a motion for directed verdict was made in the 
lower court.^*^-®* On appeal, all intendments are in 
favor of the correctness of a judgment entered on a 
directed verdict error as to a judgment entered 
on a directed verdict is never presumed by the ap¬ 
pellate court,^7.68 but the burden is on appellant to 
show that the error exists.47.70 

As a general rule, in passing on the question 
whether the lower court should or should not have 
directed a verdict for one party, the court of ap- 


44 . U.S.—Boal V. Electric Storage 
Battery Co.. C.C.A.Pa., 98 F.2d 815. 

45. U.S.—Whitehurst v. Standard 
Oil Co., C.C.A.Ga., 8 F.2d 728— 
Hotel Woodward Co. v. Ford Mo¬ 
tor Co., N.Y., 268 F. 322, 169 C.C.A. 
338. 

3Paoa value 

Plaintiff's evidence must be taken 
at face value. 

U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co., C.C.A.Pa., 166 F. 
2d 908, certiorari denied 68 S.Ct. 
1516, 334 U.S. 846, 92 L.Ed. 1770 
—^Newman v. Zinn, C.C.A.N.J., 164 
F.2d 556. 

Noasuit as to particular issue 

U.S.—International Paper Co. v. U. 
S., C.A.Ga., 227 F.2d 201. 

48. U.S.—Heading Co. v. Layton. C. 
C.A.N.J., 92 F.2d 289. 

47. Grounds assumed sulllcieut 

In absence of proper record show¬ 
ing grounds of motion for nonsuit, 
the court of appeals must assume 
that they were sufficient. 

U.S.—Spracklen v. Atchison, T. & S. 

F. Ry. Co., C.C.A.Cal., 7 F.2d 468. 
4 C.J. p 764 note 74. 
evidence presumed to warraut non. 
suit 

Where record does not disclose 
evidence before trial court at time 
nonsuit was granted, presumption ex¬ 
ists that evidence warranted order of 
nonsuit. 

U.S.—Dulion V. S. A. Lynch Enter¬ 


prise Finance Corporation. C.C.A. 
Ga., 63 F.2d 568. 82 A.L.R. 609. cer¬ 
tiorari denied 52 S.Ct. 312, 285 U.S. 
640, 76 L.Ed. 933. 

47.50 U.S.—Kingston v. McGrath, C. 
A.Idaho, 232 F.2d 496, 64 A.L.R.2d 
267. 

47.52 U.S.—^Rudloff v. Johnson, C.A. 
Mo., 267 F.2d 708—Norfolk & W. 
Ry. Co. V. White. C.A.W.Va.. 184 
F.2d 937—Fields v. Procter & Gam¬ 
ble Distribution Co., C.A.Ky., 182 
P.2d 930—Turner County, S. D., v. 
Miller, C,A.S.D., 170 P.2d 820, cer¬ 
tiorari denied 69 S.Ct. 666, 336 U.S. 
926, 93 L.Ed. 1087. 

47.54 U.S.—Ford Motor Co. v. Zahn. 

C.A.Mlnn., 265 F.2d 729. 

47.56 U.S.—Ford Motor Co. v. Zahn, 
supra—^Wabash R. Co. v. Johnson, 
C.A.Mo., 211 P.2d 664—Turner 
County. S. D. v. Miller, C.A.S.D., 
170 F.2d 820, certiorari denied 69 
S.Ct. 666, 336 U.S. 926, 93 L.Ed. 
1087. 

47.58 Xanaer and looatiou of injury 

Where customer sought recovery 
for injuries sustained due to alleged 
fall in defendant’s store, in measur¬ 
ing evidence to determine whether 
Jury Question was presented, court 
of appeals would assume injury oc¬ 
curred in manner and location testi¬ 
fied to by customer. 

U.S.—^Moss V. Safeway Stores, C.A. 
Tex., 186 F.2d 966. 

47.80 U.S.—^Western Spring Service 
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Co. V. Merrill Andrew, C.A.Colo., 
229 1^.2d 413—City of Ferguson v. 
Marrow, C.A.Mo., 210 F.2d 620. 
Presumptions on appeal as to ver¬ 
dicts generally see infra § 297(40). 
47.62 U.S.—Kingsport Utilities. Inc. 

v. Lamson, C.A.Tenn., 257 F.2d 663. 
47.64 Question of error properly 
raised 

Where defendant moved, at close 
of plaintiff’s case, to dismiss com¬ 
plaint on ground that plaintiff’s evi¬ 
dence was insufficient to establish a 
right to relief and. at close of all 
evidence, before defendant could make 
appropriate motion for directed ver¬ 
dict, district court Judge stated that 
he would assume that motions made 
at end of plaintiff’s case were re¬ 
newed by defendant, court of appeals, 
on appeal from Judgment on jury’s 
verdict for plaintiff, should assume 
that motion for directed verdict was 
made, so as to entitle defendant to 
raise question whether district court 
erred as matter of law in letting case 
go to Jury. 

U.S.—^Manger v. Kree Institute of 
Electrolysis, C.A.N.Y., 233 P.2d 6. 

47.66 U.S.—Kirk v. St. Joseph Stock 
Yards Co., C.A.Mo., 206 P.2d 283. 

47.68 U.S.—Kirk v. St. Joseph Stock 
Yards Co., supra. 

47.70 U.S.—Kirk v. St. Joseph Stock 
Yards Co., supra. 

Burden on appeal of showing error 
generally see supra S 297(23). 
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peals must consider the evidence in the light most 
favorable to the adverse party.^ 8 

Where verdict directed. The rule that the find¬ 
ings of the trial court are presumptively correct, as 
discussed infra § 297(43), has been held not appli¬ 
cable on appeal from a directed verdict.^8.6 There¬ 
fore, subject to the qualification that the court of 
appeals may not ignore uncontradicted, unimpeached 
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evidence supporting the position of the party for 
whom the verdict was rendered,^ the court must, 
where a verdict was directed, take that view of the 
evidence which is most favorable to the party 
against whom the verdict was directed,^^ accepting 
the view of the evidence most favorable to defend¬ 
ant where the verdict was directed for plaintiff^®-® 
and taking the view most favorable to plaintiff 
where the verdict was directed for defendant.^®*^® 


48. U.S.—Smails v. O’Malley, C.C.A 
Neb., 127 F.2d 410—New York, C. 
& St. L. R. Co. V. Slater, C.C.A. 
Ind.. 23 F.2d 777 , certiorari denied 
48 s et. 601 , 277 U.S. 605, 72 L.Ed. 
1011—^Vascacillas v. Southern Pac. 
Co., Nev., 247 F. 8 , 159 C.C.A. 226. 

Pre.sumptions on appeal as to sufll- 
cieney of evidence to warrant sub- 
mis.sion to Jury generally see supra 
§ 207(37). 

48.5 U.S.—Whitley v. Powell. C.C.A. 

N.C.. 159 F.2d 625. 

48.10 U.S.—Reitan v. Travelers In- 
dem. Co., C.A.Wis., 267 F.2d 66 — 
Shaw V. Edward Hines Lumber Co., 
C.A.I11., 249 F.2d 434. 

49. U.S.—West V. Greyhound Corp., 
C.A.Fla,, 254 F. 2 d 541—Scott v. 
Chicago, R. I. & P. R. Co., C.A. 
Iowa, 197 F.2d 259—Virginia Elec. 
& Power Co. v. Carolina Peanut 
Co.. C.A.N.C., 186 F.2d 816—Hoff 
V. Donaldson, C.A.Ill., 184 F.2d 419 
—Kaylor v. Magill, C.A.Tenn., 181 
F.2d 179—Ford V. Southwestern 
Greyhound Lines, C.A.Tex., 180 

2d 934—Whitley v. Powell, C.C.A. 
N.C., 159 F.2d 625—Westland Oil 
Co. V. Firestone Tire & Rubber Co., 
C.C.A.N.D., 143 F.2d 326—Morri¬ 

son V. City of Detroit, C.C.A.Mich., 
140 F.2d 625—Brownell v. Tide 
Water Associated Oil Co., C.C.A. 
N.H., 121 F.2d 239—Flynn v. Grume, 
C.C.A.Ind., 101 F.2d 661—Lucas v. 
Brown, C.C.A.Neb., 82 F.2d 361— 
Laughlln v. Chesapeake & O. Ry. 
Co., C.C.A.W.Va., 68 F.2d 242—Mad- 
ray v. U. S., C.C.A.S.C., 65 F.2d 562 
—Pickens County v. National Sure¬ 
ty Co., C.C.A.S.C.. 13 F.2d 768. 

4 C.J. p 766 note 86. 

All oompeteat evidence considered 
U.S.—Rose V. Great Northern Ry. 
Co., C.A.N.D., 268 F.2d 674—Van 
Sant V. American Exp. Co., C.A.Pa., 
1C9 F.2d 366. 

Where both parties souflTht directed 
verdict 

(1) Prior to the adoption of the 
Federal Rules of Civil Procedure, 
Rule 50 (a), 28 U.S.C.A., which chang¬ 
ed the former federal rule with re¬ 
spect to the waiver of a trial by 
Jury where both parties moved for 
a directed verdict, it was held that, 
where both parties moved unquali¬ 
fiedly for a directed verdict, and the 
court directed a verdict or found for 


plaintiff, the circuit court of appeals, 
on review, would view the evidence 
in the light most favorable to plain¬ 
tiff. 

U..S.—^U. S. V. Brewer, C.C.A.Iowa, 87 
F.2d 672—Miller-Crenshaw Co. v. 
Colorado Mill & Elevator Co., C.C. 
A.Ark., 84 F.2d 930—Columbia Cas¬ 
ualty Co. V. Lyle, C.C.A.Tcx., 81 P. 
2d 281—Allegheny Valley Brick Co. 
V. C. W. Raymond Co., N.Y., 219 F. 
477, 136 C.C.A. 189—Murch Bros. 
Constr. Co. v. Johnson, Tenn., 203 
F. 1 , 121 C.C.A. 353. 

(2) In such a case the reviewing 
court would accept plaintiff's uncon¬ 
tradicted evidence as true. 

U.S.—Hansen & Rowland v. Fidelity 
& Depo.sit Co. of Maryland, C.C.A. 
Wash., 72 F.2d 161. 

(3) Defendant had the burden, on 
appeal, of showing that there was 
no evidence to support the verdict 
directed for plaintiff. 

U.S.—Chicago & N. W. Ry. Co. v. 

Wilcox Co., C.C,A.I11., 68 F.2d 883. | 
49.5 U.S.—C. W. Anderson Hosiery 
Co. V. Dixie Knitting Mills, Inc., 
C.A.S.C., 204 F.2d 503—Alabama 
Great Southern R. Co. v. Brook¬ 
shire, C.C.A.Tenn., 166 F.2d 278, 1 
A.L.R.2d 612—Massachusetts Bond¬ 
ing & In.surance Co. v. Hudspeth, 
C.C.A.Ark., 94 F.2d 467—^Virginian 
Ry. Co. V. Chambers, C.C.A.W.Va., 
46 F.2d 20, affirmed 62 S.Ct. 27, 284 

U. S. 577, 76 L.Ed. 501—Davenport 
Ladder Co. v. Edward Hines Lum¬ 
ber Co., C.C.A.Iowa, 43 P.2d 63— 
Hartman, Goldsmith & Co, v. Fidel¬ 
ity & Deposit Co. of Maryland, C. 
C.A.N.Y., 33 P.2d 89. 

49.10 U.S.—Grooms v. Minute-Maid, 
C.A.S.C., 267 F.2d 641—Reitan v. 
Travelers Indem. Co., C.A.Wis., 267 
F.2d 66 —^Martin v. United Moving 
& Storage Co., C.A.Ind., 262 F.2d 
696—Bogany v. Consolidated Un¬ 
derwriters. C.A.Tex., 262 P.2d 764 
—Shaw V. Edward Hines Lumber 
Co., C.A.I11.. 249 P.2d 434—Floersch 

V. Merchants Motor Freight, Inc., 
C.A.Iowa, 248 F.2d 704—Massey v. 
F. H. McGraw & Co., C.A.Ky., 233 
F.2d 906—Ebhardt v. Safeway 
Stores, C.A.Va,, 227 F.2d 379—Jones 
V. Chubb, C.A.Kan., 216 F.2d 869 
—^Nicolis V. Scranton Club, C.A.Pa., 
208 F.2d 874—Taska v. Wolfe, C.A. 
Va., 208 F.2d 706, certiorari denied 
Woife v. Taska, 74 S.Ct. 864, 347 
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U. S. 1012, 98 L.Ed. 1135—Koch v. 
Chicago & N. W. Ry. Co., C.A.Ill., 
208 F.2d 152—Barnett v. Terminal 

R. Ass’n of St. Louis, C.A.Mo., 200 
P.2d 893, certiorari denied Terminal 
R. Ass’n of St. Louis, 73 S.Ct. 938, 
345 U.S. 966, 97 L.Ed. 1377—Bleas- 
Ingr V. Jacobson, C.A.Mo., 196 F.2d 
645—Lemke v. Chicago, R. I. & P. 

R. Co., C.A.Iowa, 196 F.2d 989— 
Stoll V. Hawkeye Cas. Co. of Des 
Moines, Iowa, C.A.S.D., 193 F.2d 
255—Hale V. Montana-Dakota Util¬ 
ities Co., C.A.S.D.. 192 F.2d 274— 
Roche V. New Hampshire Nat. 
Bank, C.A.N.H., 192 F.2d 203—Au- 
diss V. Peter Klewlt Sons Co., C.A. 

S. D., 190 F.2d 238—Gold v. Groves. 
C.A.Pa., 182 P.2d 767—Bishop v. 

E. A. Strout Realty Agency, C.A. 
Md., 182 P.2d 503—^Karn v. North¬ 
ern Pac. Ry. Co., C.A.N.D., 178 P.2d 
310—Nichols v. Skelly Oil Co., C.A. 
Mo.. 176 P.2d 113—Mattson v. Cen¬ 
tral Elec. & Gas Co., C.A.Neb., 174 

F. 2d 215, certiorari denied 70 S.Ct. 
142, 338 U.S. 868. 94 L.Ed. 632, re¬ 
hearing denied 70 S.Ct. 238, 338 U. 

S. 896, 94 L.Ed. 661—Quint v. Kal- 
laos, C.C.A.MO., 161 F.2d 005—State 
of N. D., for Benefit of Workmen's 
Compensation Fund of N. D., v. 
Great Northern By. Co., C.C.A.N.D., 
155 F.2d 1005—Norwood Lumber 
Corp. v, McKean, C.C.A.Pa., 163 F. 
2d 753—Good v. Atlantic Coast 
Line R. Co., C.C.A.Fla., 142 F.2d 
46—Warllch v. Miller, C.C.A.Pa., 
141 P.2d 168—Schad v. Twentieth 
Century-Fox Film Corp., C.C.A.Pa., 
136 F.2d 991—Dayton Veneer & 
Lumber Mills v. Cincinnati, N. O. & 

T. P. Ry. Co., C.C.A.Tenn., 132 F.2d 
222—Smith v. Price Bros. Co., C.C. 
A.Ohio, 131 P.2d 760, certiorari de¬ 
nied Price Bros. Co. v. Smith, 63 
S.Ct. 660, 318 U.S. 762, 87 L.Ed. 
1134—Lukon v. Pennsylvania R. 
Co., C.C.A.Pa., 131 F.2d 327—John¬ 
son V. Dierks Lumber & Coal Co., 
C.C.A.Ark., 130 P.2d 116—Carter v. 
Kurn, C.C.A.Ark., 127 F.2d 416— 
Atkinson v. Dixie Greyhound Lines, 
C.C.A.Miss., 126 P.2d 237—Robins 

V. Pitcairn, C.C.A.I11., 124 F.2d 734 
—Long V. London & Lancashire 
Indemnity Co. of America, C.C.A. 
Ohio, 119 F.2d 628—^Myers v. Amer¬ 
ican Well Works, C.C.A.Va., 114 
F.2d 252, certiorari denied 61 S.Ct, 
842, 318 U.S. 563, 85 L.Ed. 1622— 
Nelson v. Business Men's Assur* 
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The party against whom the verdict was directed ] ferences arising from the evidence,^® which are 
will also be given the benefit of all favorable in- j 


Co. of America, C.C.A.H1., 108 F. 
2d 363-~Yuke8 v. Globe S. S. Cor¬ 
poration, C.C.A.Ohio, 107 F.2d 888 
—^McGogrney v. Mutual Life Ins. 
Co. of New York, C.C.A.Pa., 103 F. 
2d 649—Thomson v. Pennsylvania 

R. Co., C.C.A.Ohio, 88 F.2d 148— 
Feak V. Marion Steam Shovel Co., 
G.C.A.Or., 84 P.2d 670, certiorari 
denied 67 S.CL 281, 299 U.S. 604, 81 

L. Ed. 446—Corrigan v. U. S., C.C. 
A.ldaho, 82 P.2d 106—Ove Tysko 
V. Royal Mall Steam Packet Co., 
C.C.A.Or., 81 F.2d 960—Lucas v. 
Great Atlantic & Pacific Tea Co.. 
C.C.A.Ohio, 77 F.2d 1—Gamer v. 
New York Life Ins. Co., C.C.A. 
Mont., 76 F.2d 543—^Tschudi v. Met¬ 
ropolitan Life Ins. Co., C.C.A.Iowa, 
72 F.2d 306—Harris v. U. S.. C.C.A. 
Va., 70 F.2d 889—Odom v. U. S., C. 
C.A.S.C., 70 F.2d 104—Limbeck v. 
Inter-state Power Co., C.C.A.Iowa, 
69 F.2d 249—Angco v. Standard Oil 
Co. of California, C.C.A.Hawaii, 66 
F.2d 929—Hampton v. Dea Moines 
& C. I. R. Co., C.C.A.Iowa. 65 F.2d 
899—Andrews v. U. S., C.C.A.Ark., 
63 F.2d 184—^Nelson v, Chicago, 

M. , St. P. & P. R. Co., C.C.A.Ill., 62 
F.2d 1063—Calloway v. Pennsylva¬ 
nia R. Co., C.C.A.W.Va., 62 F,2d 27 
—Bartee v. U. S., C.C.A.Tenn., 60 
F.2d 247—Britt v. U. S., C.C.A. 
Tenn., 69 F.2d 733 —Engstrom v. 
De Witt, C.C.A.Minn., 58 F.2d 137 
—^Montgomery Ward & Co. v. Wat¬ 
son. C.C.A.W.Va., 55 F.2d 184— 
McNally v. U. S., C.C.A.Minn., 62 
F.2d 440—Phllyaw v. Arundel Cor¬ 
poration, C.C.A.S.C.. 61 F.2d 183 
—^Keeler v. Fred T. Ley & Co., C.C. 
A.Mass., 49 F.2d 872—Slocum v. 
Erie R. Co.. C.C.A.N.Y., 47 P.2d 216 
—Ford V. U. S., C.C.A.Mass., 44 F. 
2d 754—Summers v. Denver Tram¬ 
way Corporation, C.C.A.Colo., 43 
F.2d 286—U. S. Fidelity & Guar¬ 
anty Co. V. Wilson, C.C.A.Ark., 41 
F.2d 319—Ohio Galvanizing & Mfg. 
Co. V. Southern Pac. Co., C.C.A.Ky., 
39 F.2d 840. certiorari denied 61 

S. Ct. 83, 282 U.S. 879, 75 l-.Ed. 776 
—Roberts v. White Star Bus Line, 
C.C.A.Puerto Rico. 38 P.2d 1. cer¬ 
tiorari denied White Star Bus Line 
V. Roberts. .50 S.Ct. 463. 281 U.S. 
764. 74 L.Ed. 1172—Booth v. Con¬ 
cordia Fire Ins. Co. of Milwaukee, 
aC.A.S.C., 30 F.2d 20—Croty v. 
Pullman Co., C.C.A.Wls., 25 F.2d 
563 —Clark v. McNeill. C.C.A.Ky., 
25 F.2d 247—Gajda v. Reick-Mc- 
Junkin Dairy Co.. C.C.A.Ohlo, 18 
P.2d 279—Farley v. Norfolk & W. 
Ry. Co., C.C.A.W.Va., 14 F.2d 93 
—Waid V. Chesapeake & O. Ry. Co., 
C.C.A.W.Va.. 14 F.2d 90—Gray v. 
Davis. C.C.A.N.H., 294 P. 67—Bat¬ 
son v. Rosofa, C.C.A.N.Y., 261 F. 
874—Sowles v. Norcross Bros. Co., 


, Vt., 195 F. 889, 115 C.C.A. 677— 

I Wolf V. Lovering, N.Y.. 169 F. 91, 

86 C.C.A. 281. 

D.C.—^Willlams v. Capital Transit 
Co., 216 F.2d 487, 94 U.S.App.D.C. 
221—Furr v, Herzmark, 206 F.2d 
468. 92 U.S.App.D.C. 360—Pelgh v. 
Baltimore & O. R. Co., 204 P.2d 391, 
92 U.S.App.D.C. 198—Hohenthal v. 
Smith, 114 P.2d 494. 72 App.D.C. 
343—Boaze v. Windridge & Handy, 
102 F.2d 628, 70 App.D.C. 24—Han¬ 
sen V. NIcoll, 40 App.D.C. 228, Ann. 
Ca8.1914C 759. 

Reason for role 

There is no way to determine what 
jury's reaction to evidence would 
have been. 

U.S.—Cousin v. Cousin, C.A.Iowa, 192 

F. 2d 377. 

Similar statements 

(1) Evidence must be construed 
most favorably to plaintiff. 

U.S.—Graham v. Atchison, T. & S. F. 

Ry. Co., C.A.Cal.. 176 F.2d 819. 

D.C.—Chambers v. Tobin, 204 F.2d 
732, 92 U.S.APP.D.C. 274. 

(2) Appellate court must assume 
as established all facts that evidence 
supporting plaintiff’s claim reason¬ 
ably tends to prove. 

U.S.—Town of Ninety Six v. South¬ 
ern Ry. Co.. C.A.S.O., 267 F.2d 57D 
—Grooms v. Minute-Maid, C.A.S.C., 
267 P.2d 541—Makowsky v. Povlick, 
C.A.Pa., 262 P.2d 13—Parkins v. 
Brown, C.A.Miss., 241 F.2d 367— 
Hoyt V. Clancey, C.A.S.D., 180 P.2d 
152—Mattson v. Central Elec. & 
Gas Co., C.A.Neb.. 174 P.2d 216, 
certiorari denied 70 S.Ct. 142, 338 

U. S. 868, 94 L.Ed. 532, rehearing 
denied 70 S.Ct. 238, 338 U.S. 896, 94 
L.Ed. 661—^Hossack v. Metzger, C. 
C.A.S.D., 166 P.2d 601—Clalloway 

V. U. S., C.C.A.Cal., 130 F.2d 467, 
affirmed 63 S.Ct. 1077, 319 U.S. 372, 

87 L.Ed. 1458, rehearing denied 63 
S.Ct. 1443, 320 U.S. 214, 87 L.Ed. 
1861—^Whlte Bear Theatre Corpo¬ 
ration V, State Theatre Corpora¬ 
tion, C.C.A.Minn., 129 P.2d 600— 
Tymkoski v. U. S., C.C.A.I11., 119 
P.2d 339—Johnson v. J. H. Yost 
Lumber Co., C.C.A.Neb., 117 F.2d 
53—Nielsen v. Richman, C.C.A.S.D., 
114 P.2d 343, certiorari denied 61 S. 
Ct. 172, 311 U.S. 705, 86 L.Ed. 459 
—Clay County Cotton Co. v. Home I 
Life Ins. Co. of New York, C.C.A.! 
Ark., 113 P.2d 866—Svenson v. Mu¬ 
tual Life Ins. Co. of New York, C. I 

G. A.S.D., 87 P.2d 441—Indemnity 

Ins. Co. of North America v. Atchi- I 
son, T. & S. P. Ry. Co., C.C.A.Arlz., I 
86 F.2d 438, rehearing denied 86 F. 
2d 1006—OJus Mining Co. v. Man-1 
ufacturers Trust Co., C.C.A.Idaho, 
82 F.2d 74. | 

(3) Court of appeals must view the j 
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evidence as favorably as possible to 
conform to the jury's original ver¬ 
dict, where the verdict was directed 
for defendant after the jury verdict 
was set aside. 

U.S.—Mason v. Brown, C.A.Va., 186 F. 
2d 555. 

60. U.S.—Bogany v. Consolidated 
Underwriters, C.A.Tex., 252 F.2d 
764—Nicholson v. Stroup, C.A.Va.. 
249 F.2d 874—^Barnett v. Terminal 

R. Ass'n of St. Louis, C.A.Mo., 200 
P.2d 893, certiorari denied Termi¬ 
nal R. Ass'n of St. Louis, 73 S.Ct. 
938, 345 U.S. 956, 97 L.Ed. 1377— 
Scott V. Chicago, R. I. & P. R. Co., 
C.A.Iowa, 197 F.2d 269—Hale v. 
Montana-Dakota Utilities Co., C.A. 

S. D., 192 F.2d 274—Hoyt v. Clan¬ 
cey, C.A.S.D., 180 F.2d 152—Hos- 
sack V. Metzger, C.C.A.S.D., 156 F. 
2d .501—Mannsz v. Maewhyte Co., 
C.C.A.Pa., 166 F.2d 445—Bowser v. 
Baltimore O. K. Co., C.C.A.ra., 152 
P.2d 43C—Russell v. Turner, C.C.A. 
Iowa, 148 P.2d 662—Westland v. 
Firestone Tire & Rubber Co., C.C. 
A.N.D., 143 F.2d 326—Galloway v. 
U. S.. C.C.A.Cal., 130 F.2d 467, af¬ 
firmed 63 S.Ct. 1077, 319 U.S. 372, 
87 L.Ed. 1468, rehearing denied 63 
S.Ct. 1443, 820 U.S. 214, 87 L.Ed. 
1851—^Whlte Boar Theatre Corpo¬ 
ration v. State Theatre Corpora¬ 
tion, C.C.A.Minn., 129 F.2d 600— 
Carter v. Kurn, C.C.A.Ark., 127 F. 
2d 415—Robins v. Pitcairn, C.C.A. 

111., 124 F.2d 734—Tyrakoskl v. U. 

5., C.C.A.I11., 119 P.2d 339—John¬ 
son V. J. H. Tost Lumber Co., C.C. 
A.Neb., 117 P.2d 63—Nielsen v. 
Richman, C.C.A.S.D., 114 F.2d 343. 
certiorari denied 61 S.Ct, 172, 311 

U. S. 705, 85 L.Ed. 459—Myers v. 
American Well Works, C.C.A.Va., 
114 F.2d 262, certiorari denied 61 
S.Ct. 842, 313 U.S. 663, 86 L.Ed. 
1622—Clay County Cotton Co. v. 
Home Life Ins. Co. of New York. 
C.C.A.Ark., 113 P.2d 866—Nelson v. 
Business Men's Assur. Co. of 
America, C.C.A.Ill., 108 P.2d 363— 
Still V. Union Circulation Co., C.C. 
A.N.Y., 101 F.2d 11, certiorari de¬ 
nied 60 S.Ct. 78, 308 U.S. 665, 84 L. 
Ed. 474—Svenson v. Mutual Life 
Ins. Co. of New York, C.C.A.S.D.. 
87 F.2d 441—Indemnity Ins. Co. of 
North America v. Atchison, T. & 
S. P. Ry. Co., C.C.A.Ari 2 ., 85 P.2d 
438, rehearing denied 85 P.2d 1006 
—Lucas v. Brown, C.C.A.Neb., 82 F. 
2d 361—Ojus Mining Co. v. Manu¬ 
facturers Trust Co., C.C.A.ldaho, 82 
F.2d 74—Blue Valley Creamery Co. 

V. Consolidated Products Co., C.C. 
A.Mo., 81 P.2d 182—^Andrews v. U. 

S., C.C.A.Ark., 63 P.2d 184—Mc¬ 
Nally V. U. S., C.C.A.Minn., 52 F. 
2d 440—Summers v Denver Tram¬ 
way Corporation. C.C.A.C 0 I 0 ., 43 F. 
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fair,50.5 legitimate,50.10 and reasonable.50.l5 Evi¬ 
dence favorable to the successful party will be dis¬ 
regarded,5i and all reasonable inferences will be 
drawn against him and the court need only look 
to the evidence which supports the case of the un¬ 
successful litigant.51.10 

Moreover, the unsuccessful party’s testimony5i*i5 
and evidence52 will be accepted as true, provided it 
is competent,52.5 credible,5210 and not self-contra- 
dictory,52.i5 and that a jury would have been au¬ 
thorized to accept it;52.20 and such evidence will be 
given its greatest force.53 The court of appeals 
must resolve all conflicts in the evidence in the 
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unsuccessful party’s favor,5^ all material questions 
of fact being resolved as though a jury had found 
them in his favor.54.5 The court also necessarily 
assumes that the jury would have believed all tes¬ 
timony favorable to the unsuccessful party, ignored 
or resolved any inconsistencies in that testimony, 
and disbelieved all testimony adverse to him.®^-!® 

In addition, the reviewing court must assume that 
the testimony of the witnesses for the losing party 
was entitled to the full measure of credibility that 
the most persuasive appearance and behavior in 
court would add to what they said.54.i6 The court, 
however, may safely assume, where a verdict was 


2d 286—Buckeye Cotton Oil Co. v. 
Liouisville & N. R. Co., C.C.A.Tenn., 
21 F.2d 347—Wald v. Chesapeake & 
O. Ry. Co.. C.C.A.W.Va., 14 F.2d 90 
--IMckens County v. National 
Surety Co.. C.C.A.S.C.. 13 F.2d 758. 

Davis V. Carnegie Steel Co., Ohio, 
214 F. 931, 157 G.C.A. 281—Soniien- 
borg V. Southern Pac. Co., Cal., 159 
F. 884, 87 C.C.A. 64. 

D.C.- Hohenthal v. Smith, 114 F.2d 
4 94, 72 App.D.C. 343—Boaze v. 

Windridge & Handy, 102 F.2d 028. 
70 App.D.C. 24—Hansen v. Nicoll, 
40 App.D.C, 228, Ann.Cas.l914C 769. 

60.5 U.S.—Roche v. New Hampshire 
Nat. Bank, C.A.N.H., 192 F.2d 203 
—Mattson v. Central Elec. & Gas 
Co., C.A.Neb.. 174 F.2d 216, certio¬ 
rari denied 70 S.Ct. 142, 338 U.S. 
868, 94 L.Ed. 532, rehearing denied 
70 S.Ct. 238, 338 U.S. 896, 94 L.Ed. 
651. 

60.10 U.S.—Hale v. Montana-Dakota 
Utilities Co., C.A.S.D., 192 F.2d 274 
—^Westland v. Firestone Tire & 
Rubber Co., C.C.A.N.D., 143 F.2d 
326. 

D.C.—Chambers v. Tobin, 204 F.2d 
732, 92 U.S.App.D.C. 274. 

60.15 U.S.—Town of Ninety Six v. 
Southern Ry. Co., C.A.S.C., 267 F. 
2d 679—Grooms v. Minute-Maid, C. 
A.S.C., 267 F.2d 641—Martin v. 

United Moving & Storage Co., C.A. 
Ind., 262 F.2d 596—Demara v. Em¬ 
ployers Liability Assur. Corp., C.A. 
Tex., 250 F.2d 799, certiorari de¬ 
nied 79 S.Ct. 69, 368 U.S. 845, 3 L. 
Ed.2d 79—Nicholson v. Stroup, C.A. 
Va., 249 F.2d 874—Shaw v. Edward 
Hines Lumber Co., C.A.Ill., 249 F. 
2d 434—Borel v. U. S. Casualty Co., 
C.A.Tex., 233 F.2d 385—Interna¬ 
tional Paper Co. v. U. S., C.A.Ga., 
227 F.2d 201—Lanier v. Great At¬ 
lantic & Pac. Tea Corp., C.A.Ark., 
206 P.2d 292—Stoll v. Hawkeye 
Cas. Co. of Des Moines, Iowa, C.A. 
S.D., 193 F.2d 255—Roche v. New 
Hampshire Nat. Bank, C.A.N.H., 
192 P.2d 208—Schnee v. Southern 
Pac. Co., C.A.ArIz., 186 F.2d 745— 
Hoff V. Donaldson, C.A.I11., 184 F. 
2d 419—Gold v. Groves, C.A.Pa., 


182 F.2d 767—Quint v. Kallaos, C. 
C.A.Mo., 161 F.2d 605—Flagg v. 
Chicago Great Western Ry, Co., C. 

C. A.Minn.. 143 F.2d 90—Warllch v. 
Miller, C.C.A.Pa., 141 F.2d 168— 
Schad V. Twentieth Century-Pox 
Film Corp., C.C.A.Pa., 136 P.2d 991. 

51. U.S.—Kuper v. Betzer, C.C.A.S. 

D. , 116 F.2d 842—^McGogney v. Mu¬ 
tual Life Ins. Co. of New York, C. 
C.A.Pa., 103 F.2d 649. 

51.6 U.S.—Grooms v. Minute-Maid, 
C.A.S.C., 267 F.2d 541—Makowsky 
V. Povlick, C.A.Pa.. 262 P.2d 13— 
Ford V. Southwestern Greyhound 
Lines. C.A.Tex., 180 P.2d 934. 

51.10 U.S.—Schnee v. Southern Pac. 
Co., C.A.Arlz., 186 P.2d 746. 

51.15 U.S.—Wilson v. Capital Air¬ 
lines. C.A.N.C., 240 F.2d 492—Shlf- 
fler V. Pennsylvania R. Co., C.A.Pa., 
176 F.2d 368. 

52. U.S.—International Paper Co. v. 

U. S.. C.A.Ga., 227 P.2d 201—U. S. 

V. Blair, C.A.Colo., 193 P.2d 657— 
Schnee v. Southern Pac. Co., C.A. 
Ariz., 186 F.2d 745—Danaher v. U. 
S., C.A.Ark., 184 P.2d 673—^Mattson 
V. Central Elec. & Gas Co., C.A. 
Neb., 174 F.2d 215, certiorari de¬ 
nied 70 S.Ct. 142, 838 U.S. 868, 94 L. 
Ed, 532, rehearing denied 70 S.Ct. 
238, 338 U.S. 896, 94 L.Ed. 651— 
Dailey v. Palmer, C.C.A.N.Y., 161 F. 
2d 960—Caten v. Salt City Movers & 
Storage Co., C.C.A.N.Y., 149 P.2d 
428—Bastian v. Baltimore & O. R. 
Co., C.C.A.Pa., 144 P.2d 120—Flagg 
V. Chicago Great Western Ry. Co., 
C.C.A.Minn., 143 P.2d 90—^Robins v. 
Pitcairn, C.C.A,I11., 124 P.2d 784— 
Shaw V. Great Atlantic & Pacific 
Tea Co., C.C.A.S.C., 116 P.2d 684— 
Blue Valley Creamery Co. v. Con¬ 
solidated Products Co., C.C.A.MO., 
81 P.2d 182—^Braman v. Mutual 
Life Ins. Co. of New York, C.C.A. 
Minn., 73 F.2d 891—Bugh v. Em¬ 
ployers' Reinsurance Corporation, 
C.C.A.Tex., 63 F.2d 86—Detroit, G. 
H. & M. Ry. Co. V. Maldonado, G.C. 
A.Mich., 69 F.2d 911—Wharton v. 
.ffltna Life Ins. Co.. C.C.A.Ark.. 48 

I F.2d 87, certiorari denied ACtna 
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Life Ins. Co. v. Wharton, 62 S.Ct. 
9, 284 U.S. 621, 76 L.Ed. 529—Dav¬ 
enport Ladder Co. v. Edward Hines 
Lumber Co., C.C.A.Iowa, 43 P.2d 
63—Guffey v. Gulf Production Co., 

C. C.A.Pa., 17 F.2d 930—Mims v. 
Reid. C.C.A.Va., 286 F. 900—Davis 
V. Carnegie Steel Co., Ohio, 244 
F. 931, 157 C.C.A. 281—Brothers 
V. Lldgerwood Mfg. Co., N.Y., 223 
F. 369, 138 C.C.A. 460. 

Warning not sonnded 
Where there was evidence support¬ 
ing allegation that train did not 
sound warning as it approached 
crossing, on review of a Judgment on 
a directed verdict for railroad In 
death action, appellate court would 
assume that no warning was sound¬ 
ed. 

U.S.—Bartian v. Baltimore & O. R. 
Co., C.C.A.Pa., 144 F.2d 120. 

52.5 U.S.—Turner v. Atlantic Coast 
Line R. Co.. C.A.Ala., 222 P.2d 337. 

62.10 U.S.—Wilson v. Capital Air¬ 
lines, C.A.N.Y., 240 F.2d 492—Baker 
V. Nason, C.A.Miss., 236 F.2d 488. 

52.15 U.S.—Wilson v. Capital Air¬ 
lines, C.A.N.C., 240 P.2d 492. 

52.20 U.S.—Gibson v. Lamesa Cot¬ 
ton Oil Co., C.A.Tex., 178 F.2d 969. 

53. U.S.—^Myers v. American Well 
Works, C.GA.Va., 114 P.2d 252, cer¬ 
tiorari denied 61 S.Ct. 842, 313 U. 
S. 663, 85 L.Ed. 1622. 

54. U.S.—Scott V. Chicago, R. I. & P. 
R. Co., C.A.Iowa, 197 P.2d 269— 
Caten v. Salt City Movers & Stor¬ 
age Co., C.C.A.N.Y., 149 F.2d 428— 
Carter v. Kurn, C.C.A.Ark., 127 F. 
2d 415—^Kuper v. Betzer, C.CJl.S. 

D. , 116 F.2d 842. 

64.6 U.S.—Carter v. Schooner Pil¬ 
grim, Inc., C.A.Mas8., 288 F.2d 702 
—Bruszewski v. Isthmian S. S. Co., 
C.C.A.Pa., 168 P.2d 720, certiorari 
denied 68 B.Ct. 461, 838 U.S. 828, 
92 L.Ed. 1113. 

54.10 U.S.—Lindeman v. Textron, 
Inc., aA.N.Y., 229 F.2d 278. 

54.15 U.S.—Ondato V. Standard Oil 
Co., C.A.N.Y., 210 F.2d 888. 
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directed for defendant, that plaintiffs case was not 
helped out by an impressive atmosphere in the trial 
court not shown in the record.®® 

Refusal of directed verdict. That view of the ev¬ 
idence most favorable to the party against whom a 


directed verdict was asked must be taken by the 
court of appeals on review of the denial of a mo¬ 
tion to direct a verdict,®® whether for plaintifif®^ or 
for defendant.®® 

Accordingly, on appeal the evidence®® and those 


55. tJ.S.—Copeland v. Hines, C.C.A. 
Ohio, 269 F. 361. 

56. U.S.—Pennsylvania R. Co. v. 
Ackerson, C.A.Mich., 183 F.2d 662 
—Lake Shore Electric Ry. Co. v. 
Kurtz. 218 F. 165, 133 C.C.A. 521— 
Illinois Cent. R. Co. v. Egan, Iowa, 
203 F. 937, 122 C.C.A. 239. 

Conclnsioa of Jury 

On appeal. In determining whether 
a motion for a directed verdict 
should have been sustained, aspect of 
evidence most favorable to conclu¬ 
sion reached by Jury must be adopt¬ 
ed by appellate court. 

U.S.—^Union Pac. R. Co. v. Blank, C. 
C.A.Neb., 167 P.2d 291. 

57. U.S.—Smails v. O'Malley, C.C.A. 
Neb., 127 F.2d 410—Commercial 
Trust Co. of New Jersey v. Kealey, 
C.C.A.Va., 92 F.2d 397. 

58. U.S.—Transcontinental Bus Sys¬ 
tem, Inc. v. Taylor, C.A.Okl., 265 
F.2d 913—^Mllom v. New York Cent. 

R. Co., C.A.Ill., 248 F.2d 52, certio¬ 

rari denied 78 S.Ct. 537, 355 U.S. 
953, 2 L.Ed.2d 629, rehearing de¬ 
nied 78 S.Ct. 771, 356 U.S. 934, 2 L. 
Ed.2d 764—Chicago Great Western 
Ry. Co. v. Scovel, C.A.Minn., 232 
P.2d 962, certiorari denied 77 S.Ct. 
63, 362 U.S. 836, 1 L..Ed.2d 54— 
Chicago & N. W. Ry. Co. v. Bork, 
C.A.S.D., 223 P.2d 662—Taska v. 
Wolfe. C.A.Va., 208 F.2d 705, cer¬ 
tiorari denied Wolfe v. Taska, 74 S. 
Ct. 864, 347 U.S. 1012, 98 L.Ed. 
1135—^Westborough Country Club 
v. Palmer, C.A.Mo., 204 F.2d 143— 
Coyle Lines v. Dugas, C.A.La., 196 
F.2d 59—Lumbermens Mut. Cas. 
Co. V. Hutchins, C.A.La., 188 F.2d 
214—^Union Ry. Co. v. Williams, C. 
A.Tenn., 187 F.2d 489, certiorari de¬ 
nied 72 S.Ct. 66, 342 U.S. 839, 96 L. 
Ed. 634—^Virginia Elec. & Power 
Co. v. Carolina Peanut Co., C.A.N. 
C., 186 P.2d 816—Masterson v. 

Pennsylvania R. Co., C.A.Pa., 182 
P.2d 793—Kiefer-Stewart Co. v. 
Joseph E. Seagram & Sons, C.A. 
Ind., 182 P.2d 228, reversed on oth¬ 
er grounds 71 S.Ct. 259, 340 U.S. 
211, 96 L.Ed. 219, rehearing denied 
71 S.Ct. 487, 840 U.S. 939, 95 L. 
Ed. 678—Atlantic Greyhound Corp. 
v. Crowder, C.A.Ga., 177 F.2d 633— 
Baltimore & O. R. Co. v. Pelgen- 
hauer, C.C.A.Mo., 168 F.2d 12— 
Penn v. Chicago & N. W. Ry. Co., 
C.C.A.Ill., 163 F.2d 996, reversed 
without opinion 69 S.Ct. 79, 335 U. 

S. 849, 93 L.Ed. 398, rehearing de¬ 
nied 69 S.Ct. 164, 335 U.S. 873. 93 
L.Ed. 417—North British & Mer¬ 
cantile Ins. Co. V. Feldman, C.C.A. 


S.C., 149 F.2d 582—Mutual Ben, 
Health & Acc. Ass’n v. Francis, C. 
C.A.Mo., 148 P.2d 590—Roth v, 
Swanson, C.C.A.Mlnn., 145 F.2d 262 
—E. Rauh & Sons Fertilizer Co. v. 
Shreffler. C.C.A.Ohio. 139 F.2d 38— 
Kroger Grocery &, Baking Co. v. 
Reddin, C.C.A.Mo., 128 F.2d 787— 
Lykes Bros. S. S. Co. v. Grubaugh. 
C.C.A.Tex., 128 F.2d 387, modified 
on other grounds 130 F.2d 25— 
Cram v. EvelofC. C.C.A.Minn., 127 
F.2d 486—Cole v. U. S., C.C.A.Ind., 
127 P.2d 470—Ferguson v. Union 
Nat. Bank of Clarksburg, C.C.A.W. 
Va., 126 P.2d 753—Canadian T’ac. 
Ry. Co. V. Sullivan, C.C.A.Mass., 126 
F.2d 433, certiorari denied 62 S.Ct. 
1291, 316 U.S. 696, 86 L.Ed. 1766— 
Altmayer v. Tr.avelera Protective 
Ass’n of America. C.C.A.Wis., 119 
P.2d 1005—Standard Oil Co. of 
New Jersey v. Mldgett, C.C.A.N.C., 
116 F.2d .562—Empire Oil & Refln- 
Ing Co. V. Hoyt, C.C.A.Mich., 112 F. 
2d 356—Southern S. S. Co. v. Mey- 
ners, C.C.A.Tex., 110 P.2d 376, cer¬ 
tiorari denied 61 S.Ct. 40, 311 U.S. 
674, 85 L.Ed. 433—U. S. v. Bemis, 
C.C.A.Or., 107 F.2d 894—White v. 
State of Maryland, to Use of An¬ 
derson, C.C.A.Md., 106 P.2d 392— 
American Nat. Bank & Tru.st Co. of 
Chicago V. U. S., C.C.A.Ill., 104 F. 
2d 783—Louisiana & Arkansas Ry. 
Co. V. Jackson, C.C.A.La., 95 F.2d 
369—Ensign - Bickford Co. v. 
Reeves, C.C.A.Mo., 95 P.2d 190—L. 

E. Whitham Const. Co. v. Rcmer, 
C.C.A.Okl., 93 F.2d 736—Champlin 
Refining Co. v. Thomas, C.C.A.Okl., 
93 F.2d 133—Reading Co. v. Lay- 
ton, q.C.A.N.J., 92 F.2d 289—U. S. 
V. Thompson, C.C.A.Mont., 92 P.2d 
135—Harlan v. Bryant, C.C.A.Ill., 
87 F,2d 170—Northern Pac. Ry. Co. 
V. Wagner, C.C.A.Mont., 86 F.2d 63 
—Bonk V, Welch, C.C.A.Wis., 78 F. 
2d 478—Fidelity & Deposit Co. of 
Maryland v. Bates. C.C.A.Iowa, 76 

F. 2d 160—P. F. Collier & Son Co. v. 
Hartfeil, C.C.A.Minn., 72 F.2d 6251 
—Equitable Life Assur. Soc. of U. 
S. V. Singletary, C.C.A.S.C., 71 F.2d 
409—U. S. V. Nlckle, C.C.A.Mo., 70 
P.2d 873—U. S. V. Todd, C.C.A.Or., 
70 F,2d 640—U. S. v. Anderson, C. 
C.A.Or., 70 P.2d 537—U. S. v. Han¬ 
sen, C.C.A.Idaho, 70 P.2d 230, cer¬ 
tiorari denied Hansen v. U. S., 55 
S.Ct. 1X9, 293 U.S. 604, 79 L.Ed. 
695—Atlantic Refining Co. v. 
Jones, C,C.A.W.Va., 70 P.2d 89— 
Chesapeake & O. Ry. Co. v. Ring- 
staff, C.C.A.Ohio, 67 P.2d 482—U. S. 
v. Albano, C.C.A.Idaho, 63 F.2d 677 
— U. S. V. Cornell, C.C.A.Neb., 63 
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P.2d 180—King Cotton Mills v. 
Wilson. C.C.A.N.C., 61 F.2d 1004— 
Standard Oil Co. of Kentucky v. 
Noakes, C.C.A.Ky., 69 P.2d 897-- 
Erlanger Tremont Theatre Corpo¬ 
ration v. Ellsmore, C.C.A.Mass.. 66 
P.2d 809, certiorari denied 52 S.Ct. 
646, 286 U.S. 664, 76 L.Ed. 1296— 
Minneapolis, St. P. & S. S. M. Ry. 
Co. V. Galvin, C.C.A.Mich., 54 F.2d 
202, certiorari denied 52 S.Ct. 4 07, 
285 U.S. 551, 76 L.Ed. 941—North¬ 
western Nat. Ins. Co. v. McFar- 
lane, C.C.A.Cal., 50 F.2d 539— 
Skaggs Safeway Stores v. Dunkle, 
C.C.A.Neb., 49 P.2d 169. certiorari 
denied 52 S.Ct. 9. 284 U.S. 622, 76 
L.Ed. 531—Norfolk Southern Bus 
Corporation v. Lask, C.C..\.Va., 43 
P.2d 45—Fidelity & Casualty Co. 
of New York v. Howe, C.C.A.Pa., 38 
P.2d 741, certiorari denied 50 S. 
Ct. 464, 281 U.S. 765, 74 L.Ed. 1173, 
and National Life Ass’n v. Howe, 
50 S.Ct. 464, 281 U.S. 766, 74 L.Eci. 
1174—Bangor & A. R. Co. v. Jones, 
C.C.A.Me., 36 P.2d 886—Texas Co. 
V. Brice. C.C.A.Tenn., 26 F.2d 161, 
certiorari denied Brice v. Texa.s 
Co., 49 S.Ct. 34, 278 U.S. 640, 73 L. 
Ed. 555—Chesapeake & O. Ry. Co. 
V. Waid, C.C.A.W.Va., 26 P.2d 366. 
certiorari denied 49 S.Ct. 29, 278 U. 
S. 629, 73 L.Ed. 647—Atlantic Coast 
Line R. Co. v. McLeod, C.C.A.S.C., 
11 P.2d 22—Payne v. Colvin, C.C.A. 
Wis., 276 P. 16, certiorari denied 
Davis v. Colvin, 42 S.Ct. 92, 257 U.S. 
652, 66 L.Ed. 417—Kenmont Coal 
Co. V. Patton, C.C.A.Ky., 268 F. 331 
—Bristol Gas & Electric Co. v. Boy, 
C.C.A.Tenn., 261 P. 297—Crane Co. 
V. Busdieker, Mo., 255 F. 664, 167 
C.C.A. 40—Pennsylvania Co. v. 
Avran, Ohio, 249 F. 474, 161 C.C.A. 
432—Flickwir & Bush v. Walkonen, 
N.J.. 238 P. 307, 151 C.C.A. 323— 
Cincinnati, N. O. & T. P. Ry. Co. v. 
Tharp, 223 P. 616, 139 C.C.A. 161. 
69. U.S.—Stueber v. Admiral Corp., 
C.A.Ill., 185 F.2d 10, certiorari de¬ 
nied 71 S.Ct. 735, 341 U.S. 914, 95 L. 
Ed. 1350—Northern Pac. Ry. Co. v. 
Haugan, C.A.Minn., 184 F.2d 472— 
Guardian Life Ins. Co. of America 
V. Kissner, C.C.A.Mo., Ill P.2d 532 
—Sprinkle v. Davis, C.C.A.Va., 104 
P.2d 487—Schwarz v. Past, C.C.A. 
Neb., 103 P.2d 866—Port Smith 
Gas Co. V. Cloud, C.C.A.Ark., 76 P. 
2d 413—Chicago, B. & Q. R. Co. v. 
Kelley, C.C.A.Neb., 74 P.2d 80—Pry¬ 
or V. Strawn, C.C.A.Neb., 73 P.2d 
595—Kroger Grocery & Baking Co. 
V. Yount, C.C.A.MO., 66 P.2d 700— 
Illinois Power & Light Corporation 
V. Hurley, C.C.A.Mo., 49 F.2d 681, 
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facts which the jury might reasonably have 
found^^.s which are favorable to the party against 
whom the directed verdict was asked will be ac¬ 
cepted as true; evidence unfavorable to him will not 
be considered ;60 it will be assumed that the evi¬ 
dence proved all facts which it reasonably tended to 
prove;60.5 ^nd all legitimate inferences will be in¬ 
dulged in his favor from the evidence supporting his 
side of the case,®! unless they are contrary to as¬ 
certained and established facts.®!-® In addition, the 
appt'llate court is bound to resolve all conflicts in 
the evidence against the party who unsuccessfully 
sought the directed verdict,®!-!® and is required to 
assume that all such conflicts had been resolved 
by the jury in favor of the successful party.®! !® 

iritere a verdict was directed on the opening 
statement of counsel of one of the parties, it will 
be presumed, on appeal, that all facts stated in the 
opening,®2 together with all the facts inferable 
therefrom,®^ would have been proved had the case 
been tried. The appellate court will take as un¬ 


disputed the facts stated by counsel in his opening 
statement.®®-® Where the verdict was directed for 
defendant, all proper inferences will be drawn by 
the reviewing court in support of the petition and 
plaintiff’s statement.®^ 

Verdict directed on particular issue. Where a 
verdict was directed because of insufficiency of evi¬ 
dence to support a finding on a particular issue, it 
may be assumed that a case was made for the jury 
on the other issues.®® 

Incomplete record. In the absence of a showing 
to the contrary, where the record does not contain 
all the evidence, presumptions obtain favoring the 
sufficiency of the evidential support and the correct¬ 
ness of the lower court’s decision on the question 
of directing a verdict.®® 

Inference on inference. While the party against 
whom a verdict was directed, or against whom a di¬ 
rected verdict was sought, is entitled to the benefit 
of all proper inferences that may be drawn from 


certiorari denied 62 S.Ct. 19. 284 U. 
S. 637. 76 L.Ed. 541—Skajf&s Safe¬ 
way Stores V. Dunkle, C.C.A.Neb., 
49 F.2d 109, certiorari denied 62 S. 
Ct. 9. 284 U.S. 622, 70 L.Ed. 531-— 
l*erkins v. Haskell, C.C.A.N.J., 31 
F.2d 63. certiorari denied 49 S.Ct. 
513. 279 U.S. 872, 73 L.Ed. 1007— 
International Agrrlcultural Corpo- 
r?ition V. Slappey, C.C.A.Ga., 261 
1''. 279. 

59.5 U.S.—Ala.ska Pac. Salmon Co. 
V. Reynolds Metals Co., C.C.A.N.Y., 
163 P.2d C43. 

60. U.S.—Empire Oil & Refining: Co. 
V. Hoyt. C.C.A.Micb., 112 F,2d 356 
—Chesapeake & O. Ry. Co. v. Ring- 
staff, C.C.A.Ohio, 67 F.2d 482. 

60.6 U.S.—Chicago Great Western 
R.v. Co. V. Scovel, C.A.Minn.. 232 
F.2d 962, certiorari denied 77 S.Ct. 
.5.3, 352 U.S. 835, 1 L.Ed.2d 64— 
Westborough Country Club v, 
IMlrner, C.A.Mo., 204 F.2d 143. 

61. U.S.—^Westborough Country Club 
V. Palmer, supra — Virginia Elec. & 
Power Co. v. Carolina Peanut Co., 
C.A.]Sr.C., 186 F.2d 816—Steuber v. 
Admiral Corp., C.A.I11., 185 F.2d 10. 
certiorari denied 71 S.Ct. 735, 341 

U. S. 914, 95 L.Ed. 1360—^Northern 
Pac. Ry. Co. V. Haugan, C.A.Minn., 
184 P.2d 472—Kiefer-Stewart Co. v. 
Joseph E. Seagram & Sons, C.A. 
Ind., 182 F.2d 228, reversed on oth¬ 
er grounds 71 S.Ct. 269, 340 U.S. 
211, 96 L.Ed. 219, rehearing denied 
71 S.Ct. 487, 340 U.S. 939, 95 L.Ed. 
673^Wasilowski v. Park Bridge 
Corp., C.C.A.N.Y., 166 P.2d 612— 
North British & Mercantile Ins. Co. 

V. Feldman, C.C.A.S.C., 149 F.2d 
582—Mutual Ben. Health & Acc. 


Ass’n V. Francis, C.C.A.Mo., 148 F. 
2d 590—Roth v. Swanson, C.C.A. 
Minn., 146 F.2d 262—Chicago Great 
Western Ry. Co. v. Peeler, C.C.A. 
Minn., 140 P.2d 865—Kroger Gro¬ 
cery & Baking Co. v. Redd in, C.C. 
A.Mo., 128 F.2d 787—Cram v. Eve- 
loff, C.C.A.Minn., 127 F.2d 486— 
Cole V. U. S., C.C.A.Ind., 127 F.2d 
470—Smails v. O'Malley, C.C.A. 
Neb., 127 P.2d 410—Altmayer v. 
Travelers Protective Ass’n of 
America, C.C.A.Wis., 119 F.2d 1005 
—Standard Oil Co. of New Jersey 
V. Midgett, C.C.A.N.C., 116 F.2d 562 
—Guardian Life Ins. Co. of Amer¬ 
ica V. Kissner, C.C.A.Mo., Ill F.2d 
532—U. S. V. Bemis, C.C.A.Or., 107 
P.2d 894—^Amer. Nat. Bank & Trust 
Co. of Chicago V. U. S., C.C.A.Ill., 
104 F.2d 783—Schwarz v. Fast, C. 
C.A.Neb., 103 F.2d 866—Chicago, B. 
& Q. R. Co. V. Kelley, C.C.A.Neb., 
74 F.2d 80—Pryor v. Strawn, C.C. 
A.Neb., 73 F.2d 696—^Equitable Life 
Assur. Soc. of XJ. S. v. Singletary, 
C.C.A. S.C., 71 P.2d 409—U. S. V. 
Nickle, C.C.A.MO., 70 P.2d 873— 
Kroger Grocery & Baking Co. v. 
Yount, C.C.A.MO., 66 F.2d 700— 
Grand Trunk Western R. Co. v. 
Collins, C.C,A.Mich., 66 F.2d 876— 
Illinois Power & Light Corpora¬ 
tion V. Hurley, C.C.A.Mo., 49 F.2d 
681, certiorari denied 52 S.Ct. 19. 
284 U.S. 637, 76 L.Ed. 641—Cincin¬ 
nati, N. O. & T. P. R. Co. V. Rlm- 
mer, C.C.A.Tenn., 37 F.2d 668. 

61.5 U.S.—Chesapeake & O. Ry. Co. 
V. Thomason, C.C.A.Ky., 70 F.2d 
860. 

61.10 U.S.—Chicago Great Western 
Ry. Co. V. Peeler, C.C.A.Minn., 140 
F.2d 865. 


61.15 U.S.—Chicago Great Western 
Ry. Co. V. Scovel, C.A.Minn., 232 P. 
2d 952, certiorari denied 77 S.Ct. 53, 
362 U.S. 836, 1 L.Ed.2d 64—West- 
borough Country Club v. Palmer, 
C.AMo., 204 P.2d 143—Mutual Ben. 
Health & Acc. Ass’n v. Francis, C. 
C.A.Mo., 148 P.2d 690. 

62. U.S.—Ratliff v. Chesapeake & O. 
Ry. Co., C.C.A.Ky., 116 P.2d 165. 

63. U.S.—Ratliff v. Chesapeake & O. 
Ry. Co., supra. 

63.5 D.C.—^Washington Loan & 

Trust Co. V. U. S., 134 P.2d 69, 77 
U.S.APP.D.C. 284. 

64. U.S.—James B. Berry's Sons Co, 
of Illinois y. Monark Ga.soline & 
Oil Co., C.C.A.Mo., 32 P.2d 74. 

65. Failure to show character oi 
exnploymeut 

Where verdict was directed In ac¬ 
tion under Federal Employers’ Lia¬ 
bility Act on ground that switchman 
was not employed in interstate com¬ 
merce, court will, on appeal, assume 
that case was made for jury on issue 
of negligence. 

U.S.—Pope V. Utah-Idaho Cent. R. 
Co., C.C.A.Utah. 64 P.2d 675. 

66. U.S.—General Finance Co. of 
Louisiana v. U. S., C.C.A.La., 46 F. 
2d 380—^Pinson v. Kansas City 
Southern Ry. Co., C.C.A.Tex., 37 F. 
2d 652. 

Sternenberg v. Mailhos, Tex., 99 
F. 43, 39 C.C.A. 408. 

Xu absence of bill of exceptions, 
everything necessary to support di¬ 
rection of verdict in trial court was 
conclusively presumed, on appeal, to 
have been proved at the trial. 

U.S.—Reilly v. Beekman, C.C.A.N.Y., 
24 F.2d 791. 
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the evidentiary facts, as has been seen above, it is 
not legally correct on appeal to base one legal infer* 
ence on another or one presumption on another.67 

Refusal to submit particular issues. Where the 
evidence is before it, the court of appeals, in deter¬ 
mining whether the lower court erred in refusing 
to submit an issue on the ground that it was not 
raised by the evidence, will consider the evidence 
in the light most favorable to the party requesting 
submission of the issue.®7.6 Thus, in determining 
whether a party was erroneously denied a jury trial, 
the controlling question being whether under the 
evidence the party was entitled to a jury trial on the 
basic issues in the case, the court of appeals will 
view the evidence in the same manner as if the 
appeal had been from a directed verdict in a jury 
trial.®7.i0 Consequently, the reviewing court must 
assume as established all the facts that the evi¬ 
dence on behalf of the party and such favorable 
inferences as may be reasonably drawn from it tend 
to prove ;®7.16 or the evidence in support of his 
claims must be accepted as true.®7.20 

§ 297(38). Instructions 

In the absence of a contrary showing, the court of 
appeals will generally Indulge all reasonable presump¬ 
tions in favor of the propriety and sufficiency of in- 


36 C.J.S. 

structions given and of the correctness of rulings on 
requests for instructions. 

In order to sustain the judgment under review, 
the court of appeals, in the absence of a contrary 
showing, will generally indulge all reasonable pre¬ 
sumptions and intendments in favor of the suffi¬ 
ciency and propriety of the instructions given to 
the jury by the lower court.®® This is particularly 
true where no special instructions were requested,® 
no objections or exceptions were taken to the in¬ 
structions given,70 or where no specific error was 
assigned^i or complaint otherwise made as to the 
charge or instructions.72 Moreover, the court of 
appeals must assume that the printed record is com¬ 
plete and accurate with respect to objections and 
exceptions taken to the instructions of the trial 
court.72.5 Accordingly, error in the giving of in¬ 
structions is never presumed on appeal^s but must 
be affirmatively shown by the record.74 

Requests and rulings thereon. As a general rule, 
if there is nothing shown to the contrary, the court 
of appeals will make all reasonable presumptions in 
favor of the correctness of the trial court’s rulings 
on requested instructions.^® It is not to be assumed 
that the trial court will refuse to give proper 
charges,^® and it will be assumed that the trial 


67. U.S,—^Altmayer v. Travelers 

Protective Ass’n of America, C.C. 
A.Wis., 119 F.2d 1006. 

67.5 U.S.—Liverpool & London & 
Globe Ins. Co. of Liverpool, Eng¬ 
land, V. Nebraska Storage Ware¬ 
houses, C.C.A.Neb., 96 F.2d 30. 

67.10 U.S.—Freeman Contractors, 
Inc. V. Central Sur. & Ins. Corp., 
C.A.Iowa, 205 F.2d 607. 

67.15 U.S.—Freeman Contractors, 
Inc. V. Central Sur. & Ins. Corp., 
supra. 

67.20 U.S.—Freeman Contractors, 
Inc. v. Central Sur. & Ins. Corp., 
supra. 

68. U.S.—Metropolitan Life Ins. Co. 
V. Armstrong, C.C.A.Neb., 85 F.2d 
187-~H. M. Byllesby & Co. v. 
Welch, C.C.A.Mo., 82 F.2d 539, cer¬ 
tiorari denied 56 S.Ct. 959, 298 U. 
S. 686, 80 L.Ed. 1405—Fidelity & 
Ca.sualty Co. of New York v. Mc¬ 
Kay, C.C.A.Tex., 73 F.2d 828—A. C. 
Motor Freight Lines v. Shingle- 
decker, C.C.A.Ind., 70 F.2d 827— 
Coast S. S. Co. V. Brady, C.C.A.Ala., 
8 F.2d 16, certiorari denied 46 S. 
Ct. 103, 269 U.S. 578, 70 L.Ed. 421 
—Steil V. Holland, C.C.A.Cal., 8 F. 
2d 776. 

4 C.J. p 766 note 7, 

68 . U.S.—Najera v. Bombardier!, C. 
C.A.N.M., 46 F.2d 281. 


70. U.S.—Moore v. Louisville & N. 
R. Co., C.A.Ala., 223 F.2d 214—At¬ 
lantic Coast Line R. Co. v. Mims, 
C.A.Ga., 199 P.2d 582—Goodall Co. 
V. Sartin, C.C.A.Tenn., 141 F.2d 427, 
certiorari denied 66 S.Ct. 34, two 
cases, 323 U.S. 709, 89 L.Ed. 571 — 
Gay, Sullivan & Co. v. Glaser, 
Crandell Co., C.C.A.Ill., 102 F.2d 
149—Louisville & N. R. Co. v. Wil¬ 
liamson, C.C.A.Ga., 87 P.2d 84— 
Najera v. Bombardier!, C.C.A.N.M., 
46 P.2d 281—^Julian Petroleum Cor¬ 
poration V. Courtney Petroleum 
Co., C.C.A.Cal., 22 F.2d 360—Cin¬ 
cinnati, N. O. & T. P. Ry. Co. v. 
Hall, C.C,A.Tenn., 243 F. 76, 166 
C.C.A. 606—^Ducktown Sulphur, 
Copper & Iron Co. v. Fortner, 
Tenn., 228 F. 191, 142 C.C.A. 647. 

4 C.J. p 767 note 9. 

Xastmetions deemed suAoleatly fa- 
vorable 

Where appellant did not complain 
of the charge given there is a pre¬ 
sumption that the instructions were 
as favorable to him as the case war¬ 
ranted. 

U.S.—Carolina, C. & O. Ry. Co. v. 
Stroup, C.C.A.Tenn., 239 F. 76, 162 
C.C.A. 126, error dismissed 37 S.Ct. 
743, 244 U.S. 649, 61 L.Ed. 1371. 

71. U.S,— W. G. Wetmore & Co. v. 
Reed, C.C.A.Miss., 98 P.2d 632— 
Seaboard Oil Co. v. Cunningham, 
C.C.A.Fla,, 51 P.2d 321, certiorari 
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denied 62 S.Ct. 35, 284 U.S. 667, 76 
L.Ed. 667. 

72. U.S.—Cole V. U. S., C.C.A.Ind.. 
127 F.2d 470—Swift & Co. v. Elli- 
nor, C.C.A.Pla., 101 F.2d 131. 

72.5 U.S.—Mill Owners Mut. Firf' 
Ins. Co. V. Kelly, C.C.A.Mo., 141 F. 
2d 763. 

Presumption on appeal that printed 
transcript of record contains en¬ 
tire record of proceedings at trial 
generally see infra 9 297(54). 

73. U.S.—Dallas Ry. & Terminal Co. 
V. Sullivan, C.C.A.Tex., 108 F.2d 
681—^Metropolitan Life Ins. Co. v. 
Armstrong, C.C.A.Neb., 85 P.2d 187. 

Declarations of trial court 
Reviewing court will not Indulge 
in assumption that declarations of 
trial court in its instruction were un¬ 
supported. 

U.S.—^American Mfrs. Mut. Ins. Co. 
V. Wilson-Keith & Co., C.A.Mo., 247 
P.2d 249. 

74. U.S.—^Metropolitan Life Ins. Co. 
V. Armstrong, C.C.A.Neb., 86 F.2d 
187. 

75. U.S.—Southern Pac. Co. v. Ste¬ 
vens, Arlz., 258 F. 165, 169 C.C.A. 
233. 

76. U.S.—Coast S. S. Co. v. Brady, 
C.C.A.Ala., 8 F.2d 16, certiorari de¬ 
nied 46 S.Ct. 103, 269 U.S. 678, 70 
L.Ed. 421. 
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court would have given a proper instruction had it 
been requested.*^ 

Where a requested instruction was considered and 
refused by the trial court, it will be presumed that 
the trial judge waived a rule of court, if violated, 
relating to the method of presenting requests for 
instructions.'^'^ It will be presumed, in the absence 
of a showing to the contrary, that Rule 51 of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., re¬ 
quiring the trial court, prior to arguments to the 
jury, to inform counsel of its proposed action on 
written requests for charges was complied with;^® 
but the assumption will not be made where the rec¬ 
ord was ambiguous as to when the requests were 
submitted or acted on by the lower court.'^®-® 

In reviewing a refusal by the lower court to give 
a requested instruction, the court of appeals will ac¬ 
cept the testimony of the party who sought the in- 
struction,'^®-^® and will view the evidence, where it 
is in the record, in the light most favorable to 
hini.7815 

Where the record does not contain the evidence. 


FEDERAL COURTS § 297(38) 

it will be presumed that instructions given*^® and 
rulings on requested instructions®® were correct 
and appropriate to the case as presented by the 
evidence. 

If the instructions do not appear in the record, 
it will be presumed by the court of appeals that 
proper and full instructions,®1 sufficiently favor¬ 
able to appellant,®® were given; and this is particu¬ 
larly true where no objections or exceptions were 
taken to the charge or instructions given.®® So, 
in the absence of the entire charge, it may be pre¬ 
sumed that the jury were properly and correctly in¬ 
structed,®^ and that error, if any, in the instructions 
before the appellate court was cured by other in¬ 
structions not before the court.®® 

In support of the refusal of requested instructions 
which correctly stated the law and might properly 
have been given, it will be presumed by the appel¬ 
late court that the substance of such requests was 
contained in other instructions that were given, 
where the record does not contain all the instruc¬ 
tions given by the trial court,®® or where it does 


76.5 U.S.—O’Donnell v. Elgin, J. & 
E. Ry. Co., C.A.I11.. 171 P.2d 973. 
reversed on other grounds 70 S.Ct, 
200, 338 U.S. 384, 94 L.Ed. 187, 16 
A.Li.H.2d 646, rehearing denied 70 
S.Ct. 427. 338 U.S. 945, 94 L.Ed. 683. 

77. U.S.—Sun Oil Co. v. Gregory, C. 
C.A.Tex., 56 F.2d 108. 

78. U.S.— Dallas Ry. & Terminal Co. 
V. Sullivan, C.C.A.Tex.. 108 P.2d 
681. 

78.5 D.C.—Montgomery v. Virginia 
Stage Lines, 191 F.2d 770, 89 U.S. 
APP.D.C. 213. 

78.10 U.S.—^Hasselbrlnk v. Speel- 
man, C.A.OhIo, 246 F.2d 34. 

78.15 U.S.—Hower v. Roberts, C.C. 
A.Mo., 163 P.2d 726. 

79. Whers record does not con¬ 
tain the evidence ... the pre¬ 
sumption obtains that the charge of 
the court was correct and was re¬ 
sponsive to the issue as developed by 
the evidence as well as by the plead¬ 
ings.” 

U.S.—^Dangelo v. McLean Fire Brick 
Co., C.C.A.Ohio, 287 P. 14, 16. 

80. U.S.—^American Issue Pub. Co. 
V. Sloan, Ohio, 248 P. 251, 160 C.C. 
A. 329. 

81. U.S.—Collins v. Neal, C.A.Ill., 

219 P.2d 238—Theurer v. Holland 
Furnace Co.. C.C.A.Utah, 124 F.2d 
494—Bankers Life Co. v. Bowie, C. 
CA..C 0 I 0 ., 121 F.2d 779--Inland 

Power & Light Co. v. Grieger, C.C. 
A.Wash., 91 F.2d 811—Louisville 
& N. R. Co. V. Williamson, C.C.A. 
Ga., 87 P,2d 34—^U. S. v. Newcom¬ 
er, C.C.A.Iowa. 78 F.2d 60—S. S. 

36 C.J.S.—74 


Kresge Co. v. Dunne, C.C.A.Mass., 
77 P.2d 756—^National Surety Co. v. 
Earl Park State Bank, C.C.A.Ind., 
63 P.2d 826—Inter-Island Steam 
Nav. Co. V. Ward, Hawaii, 232 F. 
809, 147 C.C.A. 3, error dismissed 37 
S.Ct. 1, 242 U.S. 1, 61 L.Ed. 113. 

D.C.—^Washington Loan & Trust Co. 
V. Cowgill. 86 P.2d 255, 66 App.D. 
C. 89, 

Instmctlons not contained in tran¬ 
script or record 

U.S.—Plener v. Louisville & N. R. 
Co.. C.A.Ind., 198 P.2d 77. 

Instructions fully, accurately, and 
adequately presenting law and issues 

to jury are presumed to have been 
given. 

U.S.—Stephenson v. Steinhauer, C.A. 
N.D., 188 P.2d 432. 

Zfeoessary instructions 

Presumption is that trial court 
gave any instructions necessary on 
effect of circumstantial evidence. 
U.S.—^Hartford Fire Ins. Co. v. 
Thompson, C.A.Neb., 175 F.2d 10. 

XxL ahsenoe of hill of exceptions, 

appellate court must assume that, if 
issue of limitations became inappli¬ 
cable, court so charged. 

U.S.—Vincent v. U. S., 37 P.2d 824, 69 
App.D.C. 194, certiorari denied 60 
S.Ct. 237, 281 U.S. 720, 74 L.Ed, 
1139. 

Xnstruotion ns to prssimiptioa and 
burden of proof 

Where no question was raised as to 
instructions which were not Includ¬ 
ed In the record, court would assume 
that Jury were properly instructed,, 
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including effect to be given presump¬ 
tion in favor of accidental death and 
on whom rested burden of proof. 
U.S.—Cohen v. Travelers Ins. Co., C. 
C.A.I11., 184 P.2d 378. 

82. U.S.—Carolina, C. & O. Ry. Co. 
V. Stroup, Tenn., 239 F. 75, 152 C. 
C.A. 125, error dismissed 37 S.Ct. 
743, 244 U.S. 649, 61 L.Ed. 1371. 

83. U.S.—State Fuel Co. v. Gulf Oil 
Corp., C.A.MaBs., 179 F.2d 390— 
Cohen v. Travelers Ins. Co., C.C.A. 
Ill., 134 F.2d 378—T. Vidal & Co. v. 
Beatty Brokerage Co., C.C.A.Puerto 
Rico, 31 F.2d 98—Southern Pac. Co. 
V. Stevens, Ariz., 268 F. 165, 169 
C.C.A. 233. 

84. U.S.—Barnett v. Terminal R. 
Ass’n of St. Louis, C.A.Mo., 228 F. 
2d 756, certiorari denied 76 S.Ct. 
850, 351 U.S. 953, 100 L.Ed. 1476— 
National Alfalfa Dehydrating & 
Mill. Co. V. Sorensen, C.A.Neb., 220 
F.2d 858—Sanford v. Caswell, C.A. 
Fla., 200 P.2d 830, certiorari de¬ 
nied Sanford Service Co. v. Cas¬ 
well, 73 S.Ct. 831, 345 U.S. 040, 97 
L.Ed. 1366—Flener v. Louisville & 
N. R. Co., C.A.Ind., 198 P.2d 77— 
Stephenson v. Steinhauer, C.A.N.D., 
188 F.2d 432—Metropolitan Life 
Ins. Co. V. Armstrong, C.C.A.Nev., 
86 F.2d 187. 

86. U.S.—Metropolitan Life Ins. Co. 
V. Armstrong, supra. 

86. U.S.—Southern Pac, Co. v. Ste¬ 
vens. Ariz., 268 F. 165, 169 C.C.A. 
238—^Union Mut. Life Ins. Co. v. 
Payne, Tex.. 106 F. 172. 46 CCA. 
193. 
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not show that the instructions contained therein are 
all the instructions given by the court.®^ 

§ 297(39). Custody and Conduct of Jury 

Appellate courts should be slow to impute to Juries 
a disregard of their duties, and to trial courts a want of 
diligence in appraising the Jury’s conduct. In the ab¬ 
sence of a contrary showing, it will be presumed on 
appeal that the officer in charge of the Jury was properly 
instructed and performed his duties. 

Appellate courts should be slow to impute to 
jurors a disregard of their duties,®^-®® and to trial 
courts a want of diligence or perspicacity in ap¬ 
praising the jury’s conduct.®*^-®® 

It will be presumed on appeal, in the absence of a 
contrary showing, that the officer in charge of the 
jury was instructed as to his duties in the manner 
prescribed by statute,®® that he performed his 
duties,®® and, as appears infra § 297(40), that the 
jurors, in reaching their verdict, properly applied 
and followed the instructions of the court. 

The court of appeals is required to give control¬ 
ling weight to a decision of the district court, on 
conflicting affidavits, that prospective jurors w'ere 
not guilty of concealment or evasion in answering 


questions propounded to them during examination, 
where there was no stenographic record of what 
had transpired.®®-® 

§ 297(40). Verdict 

If the verdict Is the result of an honest Judgment, and 
there is no contrary showing, the court of appeals will 
generally indulge In all reasonable presumptions in favor 
of its correctness, validity, and conformity to the instruc¬ 
tions. 

If the verdict is the result of an honest judg¬ 
ment,®®-®® the court of appeals will usually indulge, 
in the absence of a contrary showing, in all reason¬ 
able presumptions in favor of its correctness and 
validity.®® Consequently, the court will presume, in 
the absence of a contrary showing, that the verdict 
is in accord with the law,®^ that the jurors, in reach¬ 
ing the verdict, acted on evidence and not without 
it,®2 that they considered all of the duly admitted 
evidence,®® and that testimony which was meaning¬ 
less on the record was understood and found by 
the jury to lend support to the verdict.®®-® 

Similarly, the court of appeals will presume, in 
the absence of a contrary showing, that the jury 
considered,®®-i® properly understood,®^ applied, and 
followed®® the instructions and admonitions of the 


87. U.S.—Columbia Mfg. Co. v. Hast¬ 
ings, Ill., 121 F. 328, 57 C.C.A. 504. 

87.50 U.S.—Northern Pac. Ry. Co. 

V. Everett, C.A.Wash., 232 F.2d 488 
—Stevenson v. Hearst Consol. Pub¬ 
lications, C.A.N.Y., 214 F.2d 902. 
certiorari denied Hearst Consol. 
Publications v. Stevenson, 76 S.Ct. 
110, 348 U.S. 874, 99 L.Ed. 688— 
Hoblik V. U. S., C.C.A.Ark., 161 F.2d 
971. 

87.55 U.S.—Northern Pac. Ry. Co. v. 
Everett, C.A.Wash., 232 F.2d 448— 
Stevenson v. Hearst Consol. Pub¬ 
lications, C.A.N.Y., 214 F.2d 902, 
certiorari denied Hearst Consol. 
Publications v. Stevenson, 75 S.Ct. 
110, 348 U.S. 874. 99 L.Ed. 688— 
Hoblik V. U. S., C.C.A.Ark., 161 F. 
2d 971. 

88 . U.S.—^Walton v. Wild Goose Min¬ 
ing & Trading Co., Alaska, 123 F. 
209, 60 C.C.A. 156, certiorari denied 
24 S.Ct. 856, 194 U.S. 631, 48 L.Ed. 
11 .^ 8 . 

89. U.S.—Walton v. Wild Goose Min¬ 
ing & Trading Co., supra. 

89.5 U.S.—Miller v. Delaware, L. & 

W. R. Co., C.A.N.Y., 241 F.2d 116, 
certiorari denied 77 S.Ct. 1384, 354 

U. S. 923, 1 L.Ed.2d 1438. 

89.50 U.S.—Kingsport Utilities, Inc. 

V. Lamson, C.A.Tenn., 267 F.2d 553 
—Brunswick-Balke-Collender Co. 
V. Poster Boat Co., C.C.A.Mich., 141 
F.2d 882. 

90. U.S.—Kingsport Utilities, Inc. v. 


Lawson, C.A.Tenn., 257 P.2d 563— 
Brunswick-Balke-Collender Co. v. 
Foster Boat Co., C.C.A.Mich., 141 
F.2d 882—-U. S. Fidelity & Guaran¬ 
ty Co. V. Leong Dung Dye, C.C.A. 
Hawaii, 62 P.2d 667, certiorari de¬ 
nied 62 S.Ct. 311, 285 U.S. 637, 76 
L.Ed. 930—.^tna Indemnity Co. v. 
J. R, Crowe Coal & Mining Co., Mo., 
164 F. 646, 83 C.C.A. 431, certiorari 
denied 28 S.Ct. 256, 207 U.S. 689, 62 
L.Ed. 354. 

Plndlxig as to negUgenoe 

Where sole question presented on 
appeal was whether verdict for 
plaintifC in death action was exces¬ 
sive. court of appeals presumed that 
finding by Jury that defendant was 
negligent was correct, 

U.S.—Swift & Co. V. Elllnor, C.C.A. 
Fla., 101 P.2d 131. 

91. U.S.—Harris v. Moreland Motor 
Truck Co., C.C.A.Cal., 279 P. 643, 
error dismissed Harris v. Moreland 
Truck Co., 43 S.Ct. 163, 260 U.S. 
702, 67 L.Ed. 472. 

92. U.S,—Betts V. Gahagan, N.C., 
212 P. 120, 128 C.C.A. 636. 

93. U.S.—Countee v. U. S., C.C.A. 
Ill., 127 F.2d 761. 

Oonsideratloa limitsa to oompeteat 
•vldeaos 

Where the only question raised on 
appeal was whether court erred in 
denying defendant's motion for di¬ 
rected verdict, reviewing court was 
required to assume that Jury consid¬ 
ered only competent evidence. 
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U.S.—Cole V. U. S., C.C.A.Ind., 127 F. 
2d 470. 

93.5 Testimony as to directions and 
distances 

U.S.—Ohio Oil Co. V. Elliott, C.A. 

Okl., 254 P.2d 832. 

93.10 Credibility of witness 

In personal injury action, where 
the court instructed the jury with 
respect to the law of impeachment, 
it is assumed that the jury consid¬ 
ered the Instruction in passing on 
the credibility of plaintiff as a wit¬ 
ness. 

U.S.—Bedwell v. Grand Trunk West¬ 
ern R. Co., C.A.Ill., 226 F.2d 160. 

94. U.S.—Atchison, T. & S. F. R. 

Co. V. Andrews, C.A.N.M., 211 F.2d 
264—Loew’s, Inc. v. Cinema Amuse¬ 
ments, Inc., C.A.C 0 I 0 ., 210 P.2d 86, 
certiorari denied 74 S.Ct. 787, 347 
U.S. 976, 98 L.Ed. 1116, and R.K.O. 
Radio Pictures v. Cinema Amuse¬ 
ments, Inc., 74 S.Ct. 787, 347 U.S. 
976, 98 L.Ed. 1116. 

Pennsylvania Co. v. Zahner Met¬ 
al Sash & Door Co., C.C.A.Ohio, 273 
F. 993. 

Jury uot misled by inaccurate use of 
words 

Where no person of reasonable in¬ 
telligence could have misunderstood, 
court of appeals would assume that 
jury were not misled by court’s inac¬ 
curate use of words in charge. 

U.S.—Abraham v. Gendlin, 172 F.2d 
881, 84 U.S.App.D.C. 307. 

1 95a U.S.—Guarnieri Va Kewanee- 
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court; conversely, it will not be assumed on ap¬ 
peal tliat the jury disregarded or disobeyed the in¬ 
structions given.95.5 On the other hand, it will not 
be assumed that the jury obliterated an improper 
charge from their minds on receiving subsequent 
instructions, where the later instructions did not 
correct the initial error.96.io 

Matters decided. If there is nothing to show to 
the contrary, the court of appeals will usually pre¬ 
sume that every fact necessary to support the ver¬ 
dict has been found by the jury in favor of the pre¬ 
vailing party,90 and that the verdict is responsive 
to the material issues.96.6 Qn the other hand, the 
reviewing court will not assume that particular facts 


were not considered by the jury and were excluded 
from the verdict.90.io 

§ 297(41). - Sufficiency of Evidence to 

Support 

in the absence of a showing to the contrary, the 
court of appeals will generally indulge all presumptions 
in favor of the sufficiency of the evidence to support the 
verdict and view the evidence and inferences reason¬ 
ably drawn therefrom in the light most favorable to 
the verdict and the party for whom the verdict was 
rendered. 

In the absence of a showing to the contrary, it will 
generally be presumed on appeal that the verdict is 
supported by sufficient evidence ;97 and this is par- 


Rosa Corp., C.A.N.T., 263 F.2d 413 
—Atchison, T. & S. F. R, Co. v. 
Andrews, C.A.N.M., 211 F.2d 264— 
Loew’s, Inc. v. Cinema Amuse¬ 
ments, Inc., C.A.Colo., 210 F.2d 86, 
certiorari denied 74 S.Ct. 787, 847 
U.S. 976, 98 L.Ed. 1116, and R.K.O. 
Radio Pictures v. Cinema Amuse¬ 
ments. Inc., 74 S.Ct. 787. 347 U.S. 
976. 98 L..Ed. 1115—Fiedler v. Chi¬ 
cago & N. W. Ry. Co., C.A.Ill.. 204 
F.2d 516—Bigelow v. RKO Radio 
Pictures. C.C.A.Ill., 150 F.2d 877, 
reversed on other grounds 66 S. 
Ct. 574. 327 U.S. 251, 90 L.Ed. 662. 
rehearing denied 66 S.Ct. 816. 327 
U.S. 817, 90 L.Ed. 1040—Husky 

Refining Co. v. Barnes, C.C.A.Ida- 
ho. 119 P.2d 716, 134 A.L.R. 1221— 
Maryland Casualty Co. v. Coker, 
C.C.A.Tex., 118 F.2d 43—Valley 
Shoe Corporation v. Stout, C.C.A. 
Mo., 98 F.2d 514—Southern Pac. 
Co. V. Smith, C.C.A.Ariz., 83 P.2d 
461—Pennsylvania Co. v. Zahner 
Metal Sash & Door Co., C.C.A.Ohio, 
273 F. 993—iEtna Indemnity Co. v. 
J. R. Crowe Coal & Mining Co., Mo., 
154 F. 645, 83 C.C.A. 431, certiorari 
denied 28 S.Ct. 266, 207 U.S. 589, 
52 L.Ed. 364—Harper & Reynolds 
Co. V. Wilgus, Cal., 56 F. 587, 6 C. 
C.A. 445. 

D.C.—Hammond v. Sully, 48 App.D.C. 
320. 

Particular iastmotions preanmed fol¬ 
lowed 

(1) Instruction to disregard im¬ 
proper remarks of counsel. 

U.S.—U. S. v. Nickerson, C.C.A.Mass., 
2 F.2d 602. 

(2) Instruction to disregard cer¬ 
tain improper evidence. 

U.S.—Graf v. Holcombe, C.C.A.Neb., 
277 F. 687. 

Action of trial Judge 

It will not be presumed that the 
trial Judge permitted a verdict to 
stand which was in violation of the 
instructions given. 

U.S.—Gladden v. Gabbert, Miss., 219 
F. 866, 136 C.C.A. 625. 

95.5 U.S.—^Wock V. Wheeling & L. 


E. Ry. Co., C.CA.Ohio, 61 F.2d 674 
—Equitable Life Assur. Soc. of U. 
S. V. Sieg. C.C.A.Ohio, 63 F.2d 318— 
American Ry. Express Co. v. Crab¬ 
tree, C,C.A.Ky., 271 F. 287. 

D.C.—Crockett Engineering Co. v. 
Ehret Magnesia Mfg. Co., 166 F.2d 
817, 81 U.S.App.D.C. 169. 

Particular instructions 

(1) Instruction admitting evi¬ 
dence for limited purpose only. 
U.S.—Baltimore & O. H. Co. v. Fel- 

genhauer, C.C.A.Mo., 168 F.2d 12. 

(2) Where counsel withdrew a re¬ 
mark and the court instructed the 
Jury to disregard the statement, it 
cannot be assumed that the Jury took 
no heed of the withdrawal and dis¬ 
obeyed the positive mandate of the 
court. 

U.C.—Washington & O. D. Ry. Co. v. 
Dulany, 288 F. 421, 63 App.D.C. 67. 

(3) Where there was ample Jus¬ 
tification for amount of verdict in 
libel action, court could not assume 
that Jury made allowance for a mat¬ 
ter as to which court instructed them 
to make no allowance. 

U.S.—Mattox V. News Syndicate Co., 
C.A.N.Y., 176 P.2d 897, 12 A.L.R.2d 
988, certiorari denied News Syndi¬ 
cate Co. V. Mattox. 70 S.Ct, 100, 338 

U. S. 858, 94 L.Ed. 625. 

96.10 U.S.—Kocher v. Creston 
Transfer Co., C.C.A.Pa., 166 F.2d 
680. 

96. U.S.—Theurer v. Holland Fur¬ 
nace Co., C.C.A.Utah, 124 F.2d 494 
—U. S. for Use of A. S. Schulman 
Electric Co. v. Standard Accident 
Ins. Co., C.C.A.I11., 106 F.2d 200— 
Eldridge v. McGeorge, C.C.A.Ark., 
99 F.2d 886—Joel v. Electrical Re¬ 
search Products, C.C.A.N.Y., 94 P. 
2d 688—Grant Storage Battery Co. 

V. De Lay, C.C.A.Neb., 87 F.2d 726 
—United Const. Co. v. Town of 
Haverhill, N. H., C.C.A.Vt., 9 F.2d 
538. 

General verdict 

In reviewing general verdict for 
plaintiff, it would be necessary to as¬ 
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sume that Jury had found all Issues 
of fact in his favor. 

U.S.—Mohr V. Toledo, P. & W. R. 

Co., C.A.Ill., 232 F.2d 869. 
Particular facta 

(1) The court of appeals must as¬ 
sume that Jury found life insurance 
policy was delivered, where question 
of delivery was for Jury, who found 
for beneficiary, 

U.S.—Inter-Southern Life Ins. Co. v. 
McElroy, C.C.A.Ark., 38 P.2d 657. 

(2) Finding that actual cash value 
of property did not exceed insurance 
was implied, where Jury returned 
verdict for full amount of policies 
making insured coinsurer if property 
was not in.sured to full value. 

U.S.—St. Paul Fire & Marine Ins. 
Co. V. Eldracher, C.C.A.Mo., 33 F. 
2d 676, certiorari denied 60 S.Ct. 86, 
280 U.S. C04, 74 L.Ed. 649. 

(3) Where trial Judge Instructed 
that Jury must find for defendants if 
they found there was substantial 
competition between theaters, and ju¬ 
ry found for defendants, court must 
assume that the Jury found substan¬ 
tial competition. 

U.S.—J. J. Theatres, Inc. v. Twen¬ 
tieth Century-Fox Film Corp., C.A. 
N.Y., 212 F.2d 840. 

96.5 General verdict construed 

(1) Court of appeals will construe 
a general verdict as responsive to 
any and all material issues in the 
case. 

U.S.—Siebrand v. Gossnell, C.A.Arlz., 
234 P.2d 81—Bank of America Nat, 
Trust & Sav. Ass’n v. Hayden, C.A. 
Cal., 231 F.2d 696. 

(2) Construction and operation of 
general verdict as to issues and facts 
determined generally see Trial 8 621; 
in the federal courts generally see 
Federal Civil Procedure f 1007. 
96.10 U.S.—^^tna Ins. Co. v. Rhodes. 

C.A.N.M., 170 F.2d 111. 

97. U.S.—^American Nat. Bank & 
Trust Co. v. Dean, C.A.Tenn., 249 
F.2d 82—Southern Pac. Co. v. 
Smith, C.C.A.Ariz., 83 F.2d 461— 
Harris v. Moreland Motor True 
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ticularly true where the evidence received on the as by a motion for a directed verdict at the close of 

trial has not been duly preserved and presented to all the evidence.®^-!® 

the appellate court^s in its entirety.^® Consequently, 

the reviewing court will not indulge in the assump- general rule is that where the evidence has 

tion that the findings of the jury in their verdict ^uly preserved and presented to the court of 

were unsupported.*® * The presumption on appeal appeals, that court, on reviewing the sufficiency of 

that the verdict is supported by substantial legal *e evidence to support the verdict, will view the 

evidence must prevail, it has been held, where it evidence in the light most favorable to the verdict, 

is not legally challenged in the lower court,**-^® or to the party for whom the verdict was rendered,^ 


Co, C.CJLCal.. 279 F. 643. error 

dlsmlBsed Harris v. Moreland 

Truck Co„ 48 S.Ct. 168, 260 U.S. 

702, 67 L.Ed. 472. 

D.C.—^Prudential Ins. Co. of America 
V. Saxe, 184 F.2d 16, 77 U.S.App. 
D.C. 144, certiorari denied 63 S.Ct. 
1038, 819 U.S. 746, 87 L.Ed. 1701. 
flhibstaatial leflral evldenoe 
U.S.-—Harnik v. Lllley, C.C.A.Ark., 

167 F.2d 169. 
nadlttflTB aot ohalleaffed 
It will be presumed that the evi¬ 
dence was sufUcient to sustain a par¬ 
ticular flndinff of the Jury not chal¬ 
lenged in the appellate court on this 
ground. 

U.S.—New York Life Ins. Co. v. Tal¬ 
ley, C.C.A.Iowa. 72 F.2d 716. 

08. U.S.—American Nat. Red Cross 
V. Raven Honey Dew Mills, C.C.A. 
Neb., 74 F.2d 160—Brown Sheet 
Iron & Steel Co. v. Maple Leaf Oil 
& Refining Co., C.C.A.Minn., 68 F. 
2d 787—Harris v. Moreland Motor 
Truck Co., C,C.A.Cal., 279 F. 643. er¬ 
ror dismissed Harris v. Moreland 
Truck Co., 43 S.Ct. 163, 260 U.S. 
702, 67 L.Ed. 472. 

09. U.S.—Southern Pac. Co. v. 

Smith, C.C.A.Ariz.. 83 F,2d 461. 

Pennsylvania R. Co. v, Glas, Pa., 
239 F. 266, 162 C.C.A. 244, 

Aotioa by witness not reprodneed 
Jury’s finding that gesture by de¬ 
fendant’s driver toward plaintiff's 
child was so threatening as to 
amount to negligence will be pre¬ 
sumed to be supported by evidence, 
witness having Illustrated gesture, 
which could not b.e reproduced in the 
record. 

U.S.—Fell Browing Co. v. Adamo, Pa., 

246 F. 935, 158 C.C.A. 223. 

Zn absenoe of record of testimony, 
court of appeals assumes that evi¬ 
dence supports complete verdict. 
U.S.—^Unlon Pac. R. Co. v. Bridal 
Veil Lumber Co., C.A.Or., 219 P.2d 
825, certiorari denied Bridal Veil 
Lumber Co. v. Union Pac. R. Co., 
76 S.Ct. 466, 850 UJ3. 981, 100 L. 
Ed. 849. 

09.B U.S.—^American Mfrs. Mut. Ins. 
Co. v. Wilson-Keith A Co.. C.A.Mo., 

247 F.2d 249. 

09.10 U.S.—Harnik v. Lilley, C.C.A. 
Ark., 167 F.2d 159. 

09.16 U.S.—Harnik y. LUley, supra. 


.. U.S.—^Illinois Cent. R. Co. v. Stuf- 
fiebean, C.A.Iowa, 270 F.2d 801— 
Fruit Industries. Inc. v. Petty, C.A. 
Fla., 268 F.2d 391—^American 
Hardware Mut. Ins. Co. v. Vick, 268 
F.2d 183—Otis Elevator Co. v. Yag¬ 
er, C.A.Mlnn., 268 P.2d 137—Gar¬ 
land Coal & Min. Co. v. Few, C.A. 
Okl., 267 P.2d 786—^Arrow Aviation, 
Inc. v. Moore, C.A.Neb., 266 F.2d 
488—Norman Tobacco & Candy Co. 
V. Gillette Safety Razor Co., CA.. 
Ala., 264 F.2d 751—Partlow v. 
Goldstein, C.A.Mo., 263 P.2d 169 
—Millers’ Nat. Ins. Co., Chicago, 
Ill. V. Wichita Flour Mills Co., C. 
A.Kan., 267 F.2d 93—^American Sur. 
Co. V. Schottenbauer, C.A.Minn., 267 
F.2d 6—Smith v. Maryland Cas. 
Co.. C.A.La.. 252 F.2d 266—Conti¬ 
nental Can Co. V. Horton, C.A.Neb., 
260 F.2d 637—Sullivan v. Bruce, 
C.A.Ohlo, 260 F.2d 463—Nltzel v. 
Austin Co., aA.Colo.. 249 F.2d 710 
—Mounds Park Hospital v. Von 
Eye, C.A.Minn., 246 F.2d 766—Gear- 
hardt v. American Reinforced Pa¬ 
per Co., C.A.I11., 244 F.2d 920— 
Zabella v. Pakel, C.A.I11., 242 F.2d 
452—Curtis v. A. Garcia y Cia, 
Ltda., C.A.Pa., 241 F.2d SO-Rail- 
way Exp. Agency, Inc. v. Epperson, 
C.A.Mo., 240 F.2d 189—Bryant v. 
Hall, C.A.Ga., 238 F.2d 783—The- 
dorf V, Llpsey, C.A.WiB., 237 F.2d 
190—Western Production Co. v. 
Yarbrough, C.A.La., 234 F.2d 889— 
Worcester Felt Pad Corp. v. Tucson 
Airport Authority, C.A.Ariz., 233 
F.2d 44, 69 A.L.R.2d 1121—Well- 
shear V, Brown, C.A.Neb., 231 F.2d 
612—Bank of America Nat. Trust 
& Sav. Ass’n v. Hayden, C.A.Cal., 
231 F.2d 695— E. I. Du Pont De 
Nemours & Co. v. Edgerton, C.A. 
Minn., 231 F.2d 430—^Employers 
Liability Assur. Corp, v. Freeman, 
C.A.Okl., 229 F.2d 647—Chicago 
Great Western Ry. Co. v. Smith. 
C.A.Mlnn., 228 F.2d 180—^Pierce 
Contractors v. Green, C.A.S.C., 228 
F.2d 63—Huse v. Consolidated 
Frelghtways, C.A.Wis., 227 F.2d 
426—GindviUe v. Amerlcan-Ha- 
waiian S. S. Co., CA.Pa., 224 F.2d 
746—^White Auto Stores v, Reyes. 
C.A.N.M., 223 F.2d 298—Hargis v. 
Godwin. C.A.Ark., 221 F.2d 486— 
National Alfalfa Dehydrating & 
Mill. Co. V. Sorensen, C.A.Neb., 220 
F.2d 868—Baker v. Chicago. B. & Q. 
R. Co., C.A.Iowa, 220 P.2d 721— 
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Een V. Consolidated Frelghtways, 
C.A.N.D., 220 F.2d 82—Sickles v. 
Graybar Elec. Co., CAInd., 219 F. 
2d 847, certiorari denied 76 S.Ct. 
67, 350 U.S. 827. 100 L.Ed. 739, re¬ 
hearing denied 76 S.Ct. 176, 360 U. 
S. 906, 100 L.Ed. 794—Beisel v. 
Monessen Southwestern Ry. Co., C. 
A.Pa., 218 P.2d 273—National Post¬ 
al Transport Ass’n v. Hudson, C. 
A.Mo., 216 P.2d 193—Kakias v. U. 
S. Steel Co., C.A.Pa., 214 P.2d 434 
—Boise Payette Lumber Co. v. 
Larsen, C.A.Idaho, 214 F.2d 373— 
Monday v. Clynes, C.A.Tenn., 212 
F.2d 802—Carolina Life Ins. Co. v. 
Williams. C.A.Ga., 210 P.2d 477, re¬ 
versed without opinion Williams v. 
Carolina Life Ins. Co., 76 S.Ct. 30, 
348 U.S. 802, 99 L.Ed. 633, rehearing 
denied 75 S.Ct. 203, 348 U.S. 889, 
99 L.Ed. 699—'Loew’s Inc. v. Cine¬ 
ma Amusements, Inc., C.A.Colo., 
210 F.2d 86, certiorari denied 74 S. 
Ct. 787, 347 U.S. 97C, 98 L.Ed. 1115, 
and R.K.O. Radio Pictures v. Cine¬ 
ma Amusements, Inc., 74 S.Ct. 787, 
347 U.S. 976, 98 L.Ed. 1116—Sisco 
V. McNutt, C.A.Ark., 209 P.2d 550 
—Illinois Terminal R. Co. v. Fried¬ 
man, C.A.Mo., 208 F.2d 675, rehear¬ 
ing denied 210 F.2d 229—Lukehart 
V. Gleason, C.A.Iowa, 207 P.2d 529 
—Dealer's Transport Co. v. Werner 
Transp. Co., C.A.Mlnn., 203 F.2d 549 
—^Waylandor-Peterson Co. v. Great 
Northern Ry. Co., C.A.Minn., 201 F. 
2d 408—Lang v. Rogney, C.A.Mlnn., 
201 P.2d 88—Craighead v. Missouri 
Pac. Transp. Co., C.A.Ark., 195 F. 
2d 662—First Acceptance Corp. v. 
Kennedy, C.A.Iowa, 194 F.2d 819— 
Jennings v. Murphy, C.A.Ill., 194 
P.2d 35—^Virginian Ry. Co. v. Vlars, 
C.A.W.Va., 193 P.2d 647—Massa¬ 
chusetts Mut. Life Ins. Co. v. 
Smith, C.A.Ala., 193 P.2d 611, re¬ 
hearing denied 194 F.2d 1006, cer¬ 
tiorari denied 73 S.Ct. 22, 344 U.S. 
823, 97 L.Ed. 641—Atchison, T. & S. 
P. Ry. Co. V. Hamilton Bros., C.A. 
Mo., 192 P.2d 817—Gulf, M. & O. R. 
Co. V. Williamson, C.A.Mo., 191 F. 
2d 887—Missouri-K.-T. R. Co. of 
Tex. V. Rldgway, C.A.Mo., 191 P.2d 
863—Consolidated Elec. Coopera¬ 
tive V. Panhandle Eastern Pipeline 
Co., C.A.MO., 189 P.2d 777—Ross 
V. British Yukon Navigation Co., 
C.A.Alaska. 188 F.2d 779—Stephen¬ 
son V. Stelnhauer, C.A.N.D., 188 F. 
2d 432—^Holley Coal Co, v. Globe 
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Inaem. Co., C.A.W.Va., 186 F.2a 
291—Carter Carburetor Corp. v. 
Riley, C.A.Minn., 186 F.2d 148— 
Reynolds v. Baltimore & O. R. Co., 
C.A.Ind., 185 P.2d 27, certiorari de¬ 
nied 71 S.Ct. 531, 340 U.S. 947, 95 
L.Ed. 683—J. R. Watkins Co. v. 
Raymond, C.A.Minn., 184 F.2d 925 
—Downey v. Union Paving Co., C. 
A.Pa., 184 r.2d 481—State Farm 
Fire Ins. Co. v. Gregory, C.A.S.C., 
184 F.2d 447—O’Brien v. Public 
Service Taxi Co„ C.A.Pa., 178 F. 
2d 211—^Atlantic Greyhound Corp. 
V. Crowe, C.A.Ga., 177 F.2d 635— 
St. Louis-San Francisco Ry. Co. v. 
Willingham, C.A.Ark., 177 F.2d 167 
—Leeds v. Sun-Ray Drug Co., C.A. 
Pa., 173 F.2d 666—Sears, Roebuck 
& Co. V. Wallace, C.A.Va., 172 P.2d 
802—Chicago, B. & Q. R. Co. v. 
Ruan Transp. Corp., C.A.Iowa, 171 
P.2d 781, certiorari denied 69 S.Ct. 
884, 336 U.S. 963, 93 L.Ed. 1108— 
Chicago & N. W. Ry. Co. v. Gar¬ 
wood, C.O.A.Minn., 167 P.2d 848— 
Hercules Powder Co. v. Crawford. 
C.C.A.Mo., 163 F.2d 968—Terminal 
R. Ass’n of St. Louis v. Schorb, C. 
C.A.Mo., 161 F.2d 361, certiorari de¬ 
nied 66 S.Ct. 470, 326 U.S. 786, 90 
L.Ed. 477 —^Hook v. National Brick 
Co., C.C.A.Ind., 150 F.2d 184—Moss 
v, Pennsylvania R. Co., C.C.A.Ind., 
146 F.2{1 673, certiorari denied 66 S. 
Ct. 1200, 325 U.S, 861, 89 L.Ed. 1982 
—Anderson v. Tway, C.C.A.Ky., 143 
F.2d 95, certiorari denied 66 S.Ct. 
866. 324 U.S. 861, 89 L.Ed. 1418— 
F. H. Peavey & Co. v. First Nat. 
Bank of Dickinson, C.C.A.N.D., 140 
F.2d 815—Thomson v. Anderson, 
C.C.A.S.D., 138 F.2d 272, 149 A.L. 
R. 899—U. S. V. Steele, C.C.A. 
Tenn., 135 F.2d 978—^Wayne v. New 
York Life Ins. Co., C.C.A.Mo., 132 
F.2d 28—Illinois Terminal R. (Jo. 
V. Feltrop, C.C.A.Mo., 130 F.2d 982 
—Standard Oil Co. v. Lyons, C.C.A. 
Iowa, 130 F.2d 965—Lowden v. 
Burke, C.C.A.Minn., 129 F.2d 767— 
Independent Exploration Co. v. 
Campbell, C.C.A.Ill., 127 F.2d 899— 
.ffitna Life Ins. Co. v. Newbern, C.C. 
A.Ark., 127 P.2d 171—Shell Oil Co. 
V. State Tire & Oil Co., C.C.A.Tenn., 
126 F.2d 971—Burdick v. Powell 
Bros. Truck Lines, C.C.A.Ill., 124 
F.2d 694—Crowe v. Gary State 
Bank, C.C.A.Ind., 123 F.2d 613— 
Skinner v. Pennsylvania Greyhound 
Lines. C.C.A.Ind., 123 F.2d 497— 
Thomson v. Boles, C.C.A.Minn., 123 
F.2d 487, certiorari denied 62 S.Ct. 
632, 316 U.S. 804, 86 L.Ed. 1204— 
Hadley v. Baltimore & O. R. Co., 
C.C.A.Pa., 120 F.2d 993—Vale v. 
Indiana County Theaters Co., C.C. 
A.Pa., 120 F.2d 495—Venuto v. Rob¬ 
inson, C.C.A.N.J., 118 F.2d 679, cer¬ 
tiorari denied C. A. Ross, Agent, 
Inc. V. Venuto. 62 S.Ct. 68. 314 U.S. 
627, 86 L.Ed. 604—Sieroclnskl v. 
E. I. Du Pont De Nemours & Co., 
C.C.A.Pa., 118 P.2d 631—Bomelsler 


V. M. Jacobson & Sons Trust, C.C. 
A.Mass., 118 F.2d 261, certiorari 
denied M. Jacobson & Sons Trust 
V. Bomelsler, 62 S.Ct. 61, 314 U.S. 
630, 86 L.Bd. 606—U. S. v. Smith, 
C.C.A.Or., 117 F.2d 911—Grand 
Trunk Western R. Co. v. H. W. 
Nelson Co., C.C.A.Mlch., 116 F.2d 
823. rehearing denied 118 F.2d 252 
—Hopkins V. Pearce, C.C.A.Va., 115 
F.2d 784—Lucas v. Interstate Mo¬ 
tor Freight System, C.C.A.Wis., 116 
F.2d 602—Pearl Assur. Co. v. Sta¬ 
cey Bros. Gas Const. Co., C.C.A. 
Ohio, 114 F.2d 702—Equitable Life 
Ins. Co. of Iowa v. Halsey, Stuart 
& Co.. C.C.A.I11., 112 F.2d 802, re¬ 
versed on other grounds 61 S.Ct. 
623, 312 U.S. 410, 668, 85 L.Ed. 920 
—^Woodbuni v. Standard Forgings 
Corporation, C.C.A.Ind., 112 F.2d 
271. 129 A.L.R. 337—Hoskins Coal 
& Dock Corporation v. Great Lakes 
Dredge & Dock Co., C.C.A.Ill., 112 
F.2d 263—^Falstaft Brewing Corpo¬ 
ration v. Iowa Fruit & Produce Co., 
C.C.A.Neb., 112 P.2d 101—Commer¬ 
cial Casualty Ins. Co. v. Stinson, 
C.C.A.Mich., Ill F.2d 63, certiorari 
denied 61 S.Ct. 25, 311 U.S. 667, 85 
L.Ed. 428—Stephenson v. Grand 
Trunk Western R. Co., C.C.A.Ill., 
110 P.2d 401, 132 A.L.R. 465. cer¬ 
tiorari dismissed 60 S.Ct. 1107, two 
cases. 311 U.S. 720, 85 L.Ed. 469— 
Stolte V. Larkin, C.C.A.Minn., 110 
P.2d 226—Mutual Life Ins. Co. of 
New York v. Loeb, C.C.A.Ga., 107 
P.2d 7—Century Ins. Co. v. First 
Nat. Bank, C.C.A.Tex., 102 P.2d 726, 
certiorari denied First Nat. Bank 

V. Century Ins. Co., 60 S.Ct. 84, 301 

U.S. 670, 84 L.Bd. 478—Terre Haute 
Brewing Co. v. Dugan, C.C.A.Mo., 
102 F.2d 426—Chicago. St. P.. M. 
& O. Ry. Co. V. Kulp, C.C.A.Minn., 
102 F.2d 352, certiorari denied 69 S. 
Ct. 1032, 307 U.S. 636, 83 L.Ed. 1518 
—Lewis-Kures v. Edward R. Walsh 
& Co., C.C.A.N.Y., 102 F.2d 42, cer¬ 
tiorari denied 60 S.Ct. 132, 308 

U.S. 696, 84 L.Ed. 499—Chicago G. 

W. R. Co. V. Robinson, C.C.A.Neb., 
101 P.2d 994, certiorari denied 69 S. 
Ct. 1038, 307 U.S. 640, 83 L.Ed. 1520 
—M. & M. Transp. Co. v. Cochran, 
C.C.A.R.I., 100 F.2d 207—U. S. ex 
rel. Johnson v. Morley Const. Co., 
C.C.A.N.Y., 98 F.2d 781, certiorari 
denied Maryland Casualty Co. v. 

U. S. for Use and Benefit of Har¬ 
rington, 69 S.Ct. 244, 306 U.S. 661, 
83 L.Bd. 421—Tleben v. U. S., C.C. 
A.Ind., 96 P.2d 907—^U. S. v. Aspin- 
wall, C.C.A.Or., 96 F.2d 867—U. S. 

V. Meakins. C.C.A.Mont., 96 P.2d 
761—^New York Life Ins. Co. v. 
King, C.C.A.MO., 93 P.2d 347—Met¬ 
ropolitan Life Ins. Co. v. Hender¬ 
son, C.C.A.Wash., 92 F.2d 891— 
Megan v. Stevens, C.C.A.Iowa, 91 F. 
2d 419, 113 A.L.R. 992, certiorari 
denied Stevens v. Megan, 58 S.Ct. 
267, 302 U.S. 746, 82 L.Ed. 576—Bell 
V. Shoff, C.C.A.Pa., 89 F.2d 339— 
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Ocean Accident & Guarantee Cor¬ 
poration V. Moore, C.C.A.Mo., 86 F. 
2d 369, certiorari denied Moore v. 
Ocean Accident & Guarantee Cor¬ 
poration, 67 S.Ct. 236, 299 U.S. 609. 
81 L.Ed. 449—Phillips Petroleum 
Co. V. Manning, C.C.A.Ark., 81 F.2d 
849—Booth V. Gilbert, C.C.A.Mo., 
79 P.2d 790—^Moore v. Tremelling, 
C.C.A.Idaho. 78 F.2d 821—Joy v. 
Winder, C.C.A.Okl., 78 P.2d 283— 
Thomas v. Slavens, C.C.A.Mo., 78 
P.2d 144—^U. S. V. Newcomer, C.C. 
A.Iowa, 78 P.2d 60—U. S. v. Ander- 
son, C.C.A.S.C., 76 P.2d 337—Reed 
& Barton Corporation v. Maas, C.C. 
A.Mas8., 73 F.2d 369—Hartford 
Fire Ins. Co. v. Kiser, C.C.A.S.C., 
64 P.2d 288—Great Northern Ry. 
Co. V. Shellenbarger. C.C.A.Or., 64 
F.2d 606, certiorari denied 62 S.Ct. 
680, 286 U.S. 666, 76 L.Ed. 1290— 
Larabee li'lour Mills Co. v. Carlg- 
nano, C.C.A.Okl., 49 P.2d 151— 
Kinghorn v. Pennsylvania R. Co., 
C.C.A.N.Y., 47 F.2d 688—Southern 
Ry. Co. V. Walters, C.C.A.Mo., 47 F. 
2d 3, reversed on other grounds 
and remanded 52 S.Ct. 58, 284 U.S. 
190, 76 L.Ed. 239—Fidelity & Cas¬ 
ualty Co. of New York v. Griner, 
C.C.A.Cal., 44 P.2d 70G—U. S. v. 
Meserve, C.C.A.Or., 44 P.2d 649— 

U. S. Can Co. v. Ryan, C.C.A.Mo., 39 
F.2d 446, certiorari denied 61 S.Ct. 
23, 282 U.S. 842. 76 L.Ed. 748— 
Bank Sav. Life Ins. Co. v. Butler, 

C. C.A.Mo., 38 F.2d 972, certiorari 
denied 61 S.Ct. 28, 282 U.S. 860, 75 
L.Ed. 763—U. S. v. Pentz, C.C.A.Or., 
35 P.2d 350—Porto Rico Ry., Light 
& Power Co. v. Cognet, C.C.A.Puer- 
to Rico, 3 F.2d 21, certiorari denied 
45 S.Ct. 611, 268 U.S. 691, 69 L.Ed. 
1159—City of East Liverpool, Ohio, 

V. Pitt Const. Co., C.C.A.Ohio, 285 
F. 236—^Delaware, L. & W. R. Co. v. 
Consalvo, N.J., 242 P. 264, 156 C.C. 
A. 104—Chicago, R. I. & P. Ry. Co. 
V. Sharp, Mo., 63 F. 532, 11 C.C.A. 
337. 

McGee V. Sinclair Refining Co., 

D. C.Pa., 47 F.Supp. 912. 

Snffloieaoy of credible evlde&oe 
U.S.—Jay Bee Warehouse Co. v. 

American Eagle Fire Ins. Co., C.A. 
Ill., 270 F.2d 883. 

Coaolnsion reached by Jury 
Appellate court must view all of 
evidence in light most favorable to 
conclusion the Jury reached. 

U.S.—^Unlon Pac. R. Co. v. Denver- 
Chicago Trucking Co., C.A.Neb., 202 
P.2d 31. 

Similar statements 

(1) Court of appeals is required to 
construe facts most strongly in favor 
of prevailing party. 

U.S.—Louisville & N. R. Co. v. Roch¬ 
elle, C.A.Tenn., 252 F.2d 780. 

(2) Appellee’s evidence must be 
viewed from the strongest possible 
standpoint when It is claimed on ap¬ 
peal that evidence does not support a 
jury verdict for appellee. 
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and the court will accept as true the evidence in that able conclusions, 2.10 presumptions,and inferenc- 
party's favor ,2 unless it was negatived by incontro- es® as may reasonably be drawn from the evidence 
vertible physical facts.2-5 In addition, the prevail- presented in the case. 


ing party will be given the benefit 

U,S.—Phoenix Indem. Co. of N. T. v. 1 
Girouard, C.A.L.a., 252 F.2d 146. 

(3) All disputes on controverted | 
facts will be taken In favor of pre¬ 
vailing' party. { 

U.S.—Wild v. Atlantic Refining Co.,! 
C.A.Pa., 196 F.2d 151, certiorari de¬ 
nied 78 S.Ct. 92, 344 U.S. 867, 97 
L..Ed. 665. 

Partloular evidence considered favor- | 
ably to plaintiff 

(1) Evidence of defendant’s negli¬ 
gence. ! 

Xj.s.—Slebrand v. Gossnell, C.A.Ariz., 

234 F.2d 81—Carter v. John Hen- 
nes Trucking Co., C.A.Ill., 210 F.2d 
443-_Wild V. Atlantic Refining Co.. 
C.A.Pa., 195 F.2d 151, certiorari 
denied 73 S.Ct. 92, 344 U.S. 857, 97 
L.Ed. 665—Peinsinger v. Bard, C. 
A.Wls., 196 F.2d 45—Reynolds v. 
Baltimore & O. R. Co., C.A.Ind., 185 
F.2d 27, certiorari denied 71 S.Ct. 
531, 340 U.S. 947, 96 L.Ed. 683. 

(2) Evidence of absence of con¬ 
tributory negligence. 

U.S.—Carter v. John Hennes Truck¬ 
ing Co., C.A.I11.. 210 F.2d 443— 
Cincinnati, N. O. & T. P. Ry. Co. v. 
Eller. C.A.Ky.. 197 F.2d 662, certio¬ 
rari denied Eller v. Cincinnati, N. 

O. & T, P. Ry. Co„ 73 S.Ct. 106, 
344 U.S. 864, 97 L.Ed. 670. 

(3) Evidence as to extent of plain¬ 
tiff's injuries. 

U.S.— Agnew V, Cox, C,A.Mo., 264 r.2d 
263. 

Kolding to contrary affect 

On appeal from Judgment on ver¬ 
dict for defendant, plaintiff was en¬ 
titled to have credible evidence con¬ 
sidered in light most favorable to 
him, but court could not Ignore un¬ 
contradicted. un Impeached evidence 
supporting defendant’s position. 

U,S.—Brunner v. Minneapolis, St. P. 
& S. S. M. R. Co., C.A.Wis., 240 F. 
2d 608. 

2. U.S.—Colna v. Northern Metal 
Co., C.A.Pa., 242 F.2d 546—Oxnard 
Canners, Inc. v. Bradley, C,A.Cal., 
194 P.2d 665, certiorari denied 72 
S.Ct. 1076, 343 U.S. 978, 96 L.Ed. 

* 1370—Reynolds v. Baltimore & O. 
R. Co., C.A.Ind., 185 F.2d 27, certio¬ 
rari denied 71 S.Ct. 531, 840 U.S. 
947, 95 L.Ed. 683—Railway Exp. 
Agency v. MacKay, C.A.MInn., 181 

P. 2d 257, 19 A.L.R,2d 1248—Stue- 
ber v. Admiral Corp., C.A.111., 171 
F.2d 777, certiorari denied 69 S.Ct. 
891. 386 U.S. 961, 98 L.Ed. 1113— 
George Lawley & Son Corp. v. 
South, C.C,A.Ma88.. 140 P.2d 439, 
151 A.L.R. 1081, certiorari denied 
64 S.Ct. 1156, 322 U.S. 746, 88 L.Ed. 
1678—^Zarek v. Fredericks, C.C.A. 


of such favor- | 

Pa., 138 P.2d 689—U. S. v. Steele, C. 
C.A.Tenn., 135 F.2d 978—^American 
Steel & Wire Co. v. Sieraski, C.C. 
A.Ohio. 119 P.2d 709—Duluth. W. 
& P. Ry, Co. v. Zuck, C.C.A.Minn., 
119 F.2d 74—.ffitna Life Ins. Co. v. 
McAdoo, C.C.A.Ark., 116 F.2d 369— 
Hoskins Coal & Dock Corporation 
V. Great Lakes Dredge & Dock Co., 
C.C.A.I11., 112 F.2d 263—Guardian 
Life Ins. Co. of America v. Kiss- 
ner, C.C.A.Mo., Ill P.2d 632—Sears, 
Roebuck & Co. v. Copeland, C.C.A. 
N.C., 110 F.2d 947—U. S. v. Fields, 

C. C.A.Ark., 102 F.2d 635—Ocean Ac¬ 
cident & Guarantee Corporation v. 
Penlck & Ford. C.C.A.Iowa, 101 F. 
2d 493—Colorado Life Ins. Co. v. 
Steele, C.C.A.Ark., 101 P. 2 d 448— 
Falstaff Brewing Corporation v. 
Thompson, C.C.A.Neb., 101 P.2d 301, 
certiorari denied 59 S.Ct. 834, 307 
U.S. 631, 83 L.Ed. 1614—Noble v. 

U. S., C.C.A.Iowa. 98 F.2d 441—U. 
S. V. Klever, C.C.A.Wash., 93 P.2d 
15—Carter Coal Co. v. Nelson, C.C. 
A.Va., 91 F.2d 661—Great Northern 
Ry. Co. V. Nelson, C.C.A.Minn., 90 
F.2d 84—Bell v. Shoff, C.C.A.Pa., 
89 P.2d 339—Fidelity & Casualty 
Co. of New York v, Griner, C.C.A. 
Cal., 44 F.2d 706. 

McGee v. Sinclair Refining Co., 

D. C.Pa., 47 F.Supp. 912. 

D.C.—Baltimore & O. R. Co. v. Papa, 
133 F.2d 413, 77 U.S.App.D.C. 202. 

Evldenoe offered on oontrolliag Issiies 

U.S.—Oxnard Canners, Inc. v. Brad¬ 
ley, C.A.Cal., 194 F.2d 665, certio¬ 
rari denied 72 S.Ct. 1076, 343 U.S. 
978, 96 L.Ed. 1370—Zarek v. Fred¬ 
ericks, C,C.A.Pa., 138 P.2d 689. 

Facts assumed to have been estab¬ 
lished 

(1) All facts that prevailing par¬ 
ty’s evidence reasonably tends to 
prove must be assumed to have been 
established. 

U.S.—Siebrand v. Gossnell, C.A.Ariz., 
234 F.2d 81—Bank of America Nat. 
Trust & Sav. Ass’n v. Hayden, C.A. 
Cal., 231 P.2d 595—Superior Ins. 
Co. V. Miller, C.A.Okl., 208 F.2d 700 
—Coca Cola Bottling Co. of Black 
Hills V. Hubbard, C.A.S.D., 203 F.2d 
859—First Acceptance Corp. v. 
Kennedy. C.A.Iowa, 194 P.2d 819 
—Gulf, M. & O. R. Co. V. William¬ 
son, C.A.MO., 191 F.2d 887—Ste¬ 
phenson y. Steinhauer. C.A.N.D., 188 
P.2d 432—Carter Carburetor Corp. 

V. Riley, C.A.Minn., 186 F.2d 148— 
J. R. Watkins Co. v. Raymond, C. 
A.Mlnn., 184 F.2d 925—Traders & 
General Ins. Co. v. Powell, C.A. 
Ark., 177 F.2d 660—Chicago & N. 

W. R. Co. V. Grauel, C.C.A.Mlnn., 
160 P. 2 d 820—U. S. v. Holland, C. 
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C.A.Cal.. Ill F.2d 949—Walkup v. 
Bardsley, C.C.A.Minn., Ill F.2d 789 
—Egan Chevrolet Co. v. Bruner, C. 
C.A.Minn.. 102 F.2d 373, 122 A.L.R. 
987—U. S. V. Dupire, C.C.A.Mo., 101 
F.2d 946—Elzig v. Gudwangen, C.C. 
A.Minn., 91 F.2d 434—U. S. v. Hoss- 
man, C.C.A.Mo., 84 F.2d 808—U. S. 
V. Harless. C.C.A.W.Va., 76 P.2d 
817—U. S. Fidelity & Guaranty Co. 
V. Wilson, C.C.A.Ark., 62 F.2d 66— 
Klnghorn v. Pennsylvania R. Co., 
C.C.A.N.Y.. 47 F.2d 688. 

(2) All facts which had reasonable 
support in evidence must be accept¬ 
ed as established. 

U.S.—Ross V. British Yukon Navlg.i- 
tlon Co., C.A.Alaska, 188 F.2d 779. 
Jtiry’s belief of evidence 

(1) Court of appeals, in case of 
conflict in testimony, must assume 
that jury disbelieved witnesses 
whose testimony conflicted with ver¬ 
dict and believed those who.se testi¬ 
mony supported verdict. 

U.S.—U. S. Fidelity & Guaranty Co. 
V. Wilson, C.C.A.Ark., 52 F.2d 66— 
Ford Motor Co. v. Pearson, C.C.A. 
Wash., 40 P.2d 868. 

(2) Consequently, where testimo¬ 
ny submitted by losing party, al¬ 
though not directly contradicted, is 
inconsistent with the verdict, it is to 
be assumed that jury di.sbelleved 
such testimony, as It had right to do. 
U.S.—Standard Oil Co. of Cal. v. 

Moore. C.A.Wash., 251 F.2d 188. 
certiorari denied 78 S.Ct. 1139, 356 
U.S. 975, 2 L.Ed.2d 1148. 

(3) Theory of facts, accepted as 
true by jury, must be accepted as 
true on appeal. 

U.S.—Cameron, Joyce & Co. v. Mc- 
Louth. C.C.A.I11., 70 F.2d 6—Na¬ 
tional City Bank v. Carter, C.C.A. 
Tenn., 14 F.2d 940. 

Slaking of admission 

On defendant’s appeal after verdict 
for plaintiff, who introduced alleged 
admission denied by defendant, ap¬ 
pellate court must regard admission 
as having been made. 

U.S.—Martin v. Burgess, C.C.A.Ala., 
82 F.2d 321. 

2.5 U.S.—Colna v. Northern Metal 
Co., C.A.Pa., 242 F.2d 546. 

2.10 U.S.—^Wellshear v. Brown, C. 
A.Neb., 231 F.2d 612. 

2.16 U.S.—Partlow v. Goldstein, C.A. 
Mo.. 263 F.2d 169. 

3. U.S. — Otis Elevator Co. v. Yager, 
C.A.Minn., 268 F.2d 137—Watn v. 
Pennsylvania R. Co., C.A.Pa., 255 
P.2d 854—Ohio Cas. Ins. Co. v. 
Brown, C.A.La., 241 F.2d 796— 
Railway Exp. Agency, Inc. v. Ep- 
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All conflicts in the evidence will be presumed 
to have been resolved by the jury in favor of the 
prevailing party^ and evidence which conflicts with 
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that favorable to him will generally be disregard- 
ed.5 The reviewing court will itself resolve all 
conflicts in the evidence,all doubtful issues of 


person, C.A.Mo., 240 F.2d 189— 
Western Production Co, v. Tar- 
broujfh, C.A.La., 234 F.2d 889—Sie- 
brand v. Gossnell, C.A.Ariz., 234 
P.2d 81—Worcester Pelt Pad Corp. 

V. Tucson Airport Authority, C.A. 

Ariz., 233 P.2d 44, 59 A.L..R.2d 1121 
—Chicago Great Western Ry. Co. v. 
Scovel, C.A.Minn., 232 F.2d 952, cer¬ 
tiorari denied 77 S.Ct. 63, 362 U.S. 
835, 1 L.Ed.2d 54— Wellshear v. 
Brown, C.A.Neb.. 231 F.2d 612— 
Bank of America Nat. Trust & Sav. 
Ass’n V. Hayden, C.A.Cal., 231 F.2d 
696—Huse V. Consolidated Freight- 
ways, C.A.W1S., 227 P.2d 426— 

White Auto Stores v. Reyes, C.A.N. 
M., 223 F.2d 298—Hargis v. Godwin, 
C.A. Ark., 221 P.2d 486—National 
Alfalfa Dehydrating & Mill. Co. v. 
Sorensen, C.A.Neb., 220 F.2d 868— 
Baker v. Chicago, B. & Q. R. Co., C. 
A.Iowa, 220 F.2d 721—^Een v. Con¬ 
solidated Prelghtways, C.A.N.D., 
220 F.2d 82—Beisel v. Monessen 
Southwestern Ry. Co., C.A.Pa., 218 
P.2d 273—^National Postal Trans¬ 
port Ass'n V. Hudson, C.A.Mo.. 216 
P.2d 193—Carolina Life Ins. Co. v. 
Williams, C.A.Ga., 210 F.2d 477, re¬ 
versed without opinion Williams v. 
Carolina Life Ins. Co., 75 S.Ct. 30, 
348 U.S. 802, 99 L.Ed. 633, rehear¬ 
ing denied 76 S.Ct. 203, 318 U.S. 
889, 99 L.Ed. 699—Carter v. John 
Hennes Trucking Co., C.A.lll., 210 
F.2d 443—Sisco v. McNutt, C.A. 
Ark., 209 F.2d 560—Superior Ins. 
Co. V. Miller, C.A.Okl.. 208 F.2d 
700—Illinois Terminal R. Co. v. 
Friedman, C.A.Mo., 208 F.2d G75, 
rehearing denied 210 P.2d 229— 
Coca Cola Bottling Co. of Black 
Hills V. Hubbard, C.A.S.D., 203 F. 
2d 859—Wild v. Atlantic Refining 
Co., C.A.Pa., 196 F.2d 161, certio¬ 
rari denied 73 S.Ct. 92. 344 U.S. 
857, 97 L.Ed. 666—Feln.singer v. 
Bard, C.A.Wls., 196 F.2d 45—First 
Acceptance Corp. v. Kennedy, C.A. 
Iowa, 194 F.2d 819—Oxnard Can- 
ners, Inc. v. Bradley, C.A.Cal.. 194 
F.2d 655, certiorari denied 72 S.Ct. 
1076, 343 U.S. 978, 96 L.Ed. 1370 
—Virginian Ry, Co. v. Vlars, C.A. 

W. Va., 193 F.2d 647—Mas.sachu- 
setts Mut. Life Ins. Co. v. Smith, C. 
A.Ala., 198 P.2d 611, rehearing de¬ 
nied 194 F.2d 1006, certiorari de¬ 
nied 73 S.Ct. 22, 844 U.S. 823. 97 L. 
Ed. 641—Gulf, M. & O. R. Co. v. 
Williamson, C.A.Mo., 191 F.2d 887 
—Consolidated Elec. Co-operative 
V. Panhandle Eastern Pipeline Co., 
C.A.Mo., 189 P.2d 777—Ross v. 
British Yukon Navigation Co., C.A. 
Alaska. 188 F.2d 779—Stephenson 
V. Steinhauer, C.A.N.D., 188 F.2d 
432—Carter Carburetor Corp. v. Ri¬ 
ley, C.A.Minn., 186 F.2d 148—Reyn¬ 


olds V. Baltimore & O. R. Co., C.A. 
Ind., 185 P.2d 27, certiorari denied 
71 S.Ct. 581, 840 U.S. 947, 95 L.Ed. 
683—Healy v. Pennsylvania R. Co., 
C.A.Pa.. 184 F.2d 209, certiorari de¬ 
nied 71 S.Ct. 490, 340 U.S. 935, 95 
L.Ed. 674, rehearing denied 71 S. 
Ct. 620, 341 U.S. 912, 95 L.Ed. 1348 
—Railway Exp. Agency v, Mackay, 
C.A.Mlnn.. 181^P.2d 267, 19 A.L.R.2d 
1248—O'Brien* v. Public Service 
Taxi Co., C.A.Pa., 178 F.2d 211— 
Traders & General Ins. Co. v. Pow¬ 
ell. C.A.Ark.. 177 F.2d 660—Chica¬ 
go. B. & Q. R. Co. V. Ruan Transp. 
Corp.. C.A.Iowa, 171 P.2d 781, cer¬ 
tiorari denied 69 S.Ct. 884, 836 U.S. I 
963, 93 L.Ed. 1108—Chicago & N. 
W. Ry. Co. V. Garwood, C.C.A.Minn., 
167 F.2d 848—Hercules Powder Co. 

V. Crawford, C.C.A.Mo., 163 P.2d 
968—Chicago & N. W. R. Co. v. 
Grauel, C.C.A.Minn., 160 F.2d 820— 
Terminal R. Ass’n of St. Louis v. 
Schorb, C.C.A.Mo., 161 F.2d 361. cer¬ 
tiorari denied 66 S.Ct. 470, 326 U.S. 
786. 90 L.Ed. 477—Bush v. Pruden¬ 
tial Ins. Co. of America, C.C.A.Pa., 
160 P.2d 631—Hook v. National 
Brick Co., C.C.A.Ind., 160 F.2d 184 
—F. H. Peavey & Co. v. First Nat. 
Bank of Dickinson, C.C.A.N.D., 140 
P.2d 815—Zarek v. Fredericks, C.C. 
A.Pa., 138 F.2d 689—^Wayne v. New 
York Life Ins. Co., C.C.A.Mo., 132 
P.2d 28—Illinois Terminal R. Co. v. 
Feltrop, C.C.A.MO., 130 F.2d 982— 
Independent Exploration Co. v. 
Campbell. C.C.A.I1L, 127 F.2d 899 
—Ailtna Life Ins. Co. v. Newbern, 
C.C.A.Ark., 127 F.2d 171—Duluth, 

W. & P. Ry. Co. V. Zuck. C.C.A. 
Minn., 119 F.2d 74—.Etna Life Ins. 
Co. V. McAdoo, C.C.A.Ark.. 115 F.2d 
369—Equitable Life Ins. Co. of 
Iowa V. Halsey, Stuart & Co., C.C. 
A.I11,, 112 F.2d 302, reversed on 
other grounds 61 S.Ct. 623, 312 U.S. 
410. 668, 86 L.Ed. 920—U. S. v. Hoi- 
land. C.C.A.Cal., Ill F.2d 94.9— 
Walkup V. Bardsley, C.C.A.Minn., 
Ill F.2d 789—Guardian Life Ins. 
Co. of America v. Kissner, C.C.A. 
Mo., Ill F.2d 632—Commercial Cas¬ 
ualty Ins. Co. V. Stinson, C.C.A. 
Mich., Ill F.2d 63. certiorari de¬ 
nied 61 S.Ct. 25, 311 U.S. 667, 86 
L.Ed. 428—^Montgomery Ward & 
Co. V. Snuggins, C.C.A.Minn., 103 F. 
2d 468—U. S. V. Fields, C.C.A.Ark., 
102 P.2d 636—Terre Haute Brewing 
Co. V. Dugan, C.C.A.Mo., 102 F.2d 
425—^Egan Chevrolet Co. v. Bruner, 
C.C.A.Minn., 102 F.2d 373, 122 A.L. 
R. 987—Chicago, St. P., M. & O. 
Ry. Co. V. Kulp, C.C.A.Minn., 102 
F.2d 362, certiorari denied 59 S.Ct. 
1032, 307 U.S. 636, 83 L.Bd. 1618— 
U. S. V. Dupire, C.C.A.Mo., 101 F.2d 
945—Ocean Accident & Guarantee 


Corporation v. Penick & Ford, C. 
C.A.Iowa, 101 F.2d 493—Colorado 
Life Ins. Co. v. Steele. C.C.A.Ark., 
101 F.2d 448—Falstaflf Brewing 
Corporation v. Thompson, C.C.A. 
Neb., 101 F.2d 301, certiorari de¬ 
nied 59 S.Ct. 834, 307 U.S. 631, 83 
L.Ed. 1514—Metropolitan Life Ins. 
Co. V. Gosney, C.C.A.Mo., 101 F.2d 
167—Noble v. U. S., C.C.A.Iowa, 98 
F.2d 441—U. S. v. Aspinwall, C.C. 
A.Or., 96 F.2d 867—U. S. v. Klever, 

C. C.A.Wash., 93 P.2d 16—Elzig v. 
Gudwangen, C.C.A.Minn., 91 F.2d 
434—Great Northern Ry. Co. v. 
Nelson, C.C.A.Minn., 90 F.2d 84— 

U. S. v. Hossman, C.C.A.Mo., 84 F. 
2d 808—Thomas v. Slavens, C.C.A. 
Mo., 78 P.2d 144—U. S. v. Newcom¬ 
er, C.C.A.Iowa, 78 F.2d 60—U. S. v. 
Harless, C.G.A.W.Va., 76 F.2d 317— 
Great Northern Ry. Co. v. Shellen- 
barger, C.C.A.Or., 64 F.2d 606, cer¬ 
tiorari denied 62 S.Ct. 680, 286 U.S. 
666, 76 L.Ed. 1290—U. S. v. Me- 
serve, C.C.A.Or., 44 P.2d 549. 

McGee v. Sinclair Refining Co., 

D. C.Pa., 47 P.Supp. 912. 

4. U.S.—^Agnew v. Cox, C.A.Mo., 264 
F.2d 263—^Mounds Park Hospital 

V. Von Eye, C.A.Minn., 245 P.2d 
756—^Wellshear v. Brown, C.A.Neb., 
231 P.2d 612—Chicago Great W’est- 
ern Ry. Co. v. Smith, C.A.Minn., 228 
F.2d 180—National Alfalfa Dehy¬ 
drating & Mill. Co. V. Sorensen, C. 
A.Neb., 220 P.2d 858—Baker v. Chi¬ 
cago, B, & Q. R, Co., C.A.Iowa, 220 
F.2d 721—Ross v. British Yukon 
Navigation Co., C.A.Alaska, 188 F. 
2d 779—Carter Carburetor Corp. v. 
Riley, C.A.Minn., 186 P.2d 148— 
Gary v. Consolidated Forwarding 
Co., C.C.A.Wis., 115 P.2d 632— 
Great Northern Ry. Co. v. Nelson, 
C.C.A.Minn., 90 P.2d 84—Ocean Ac¬ 
cident & Guarantee Corporation v. 
Moore, C.C.A.Mo., 86 P.2d 369, cer¬ 
tiorari denied Moore v. Ocean Ac¬ 
cident & Guarantee Corporation, 67 
S.Ct. 235, 299 U.S. 609, 81 L.Ed. 449 
—Lowden v. McClung, C.C.A.Ark., 
80 F.2d 694. 

Lehigh Valley Coal Co. v. Lu- 
kaszunas, N.Y., 230 F. 792, 146 C. 

C. A. 102. 

5. U.S.—Bell V. Shoff, C.C.A.Pa., 89 
P.2d 339—^Employers’ Indemnity 
Corporation v. Grant, C.C.A.Mich.. 
271 F. 136. 

McGee v. Sinclair Refining Co., 

D. C.Pa., 47 F.Supp. 912. 

5.5 U.S.—Continental Can Co. v. 
Horton, C.A.Neb., 260 F.2d 637— 
Stephenson v. Steinhauer, C.A.N.D., 
188 F.2d 432—^Kraus v. Reading Co., 
C.C.A.Pa., 167 P.2d 818—Wayne v. 
New York Life Ins, Co., C.C.A.Mo., 
132 F.2d 28—^IllinoU Terminal R. 
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and all infercnces^-i® in favor of the suc¬ 
cessful party. 

Moreover, the court of appeals must take the evi- 
dence6-20 and draw the inferences therefromB-*5 most 
strongly against the unsuccessful litigant 

§ 297(42). — Theory of Verdict; Inter¬ 
rogatories 

If the contrary does not appear, a general verdict will 
be presumed to be based on the theory supported by the 
evidence which properly sustains the verdict. The ap¬ 
pellate court will assume that there was sufficient evi¬ 
dence to Justify the submission of any given interroga¬ 
tory within the issues of the case. 

Generally, where a case was submitted to the jury 
on two alternative theories and the jury returned 
a general verdict, the court of appeals will assume 
that the jury returned its verdict on one of the two 
theories presented.^*^® If the contrary does not 
appear, it will be presumed that a general verdict 
was based on that theory or ground supported by 
the evidence which properly sustains the verdict;® 
and it will not be assumed that the verdict was based 
on a finding without evidence to support it.*^ Ac¬ 
cordingly, where the pleadings raised two issues, 
and on the trial only one was supported by evi¬ 
dence, a favorable verdict will be sustained on ap¬ 
peal on the presumption that the jury based their 
verdict on the issue supported by the evidence.® 
In addition, the court of appeals must assume any 
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possible finding of fact which would support a gen¬ 
eral verdict.®-® 

On the other hand, where a particular question 
was erroneously submitted to the jury, and it was 
impossible to determine from the general verdict for 
defendant on which ground plaintiff lost, the ap¬ 
pellate court is required to view the evidence in the 
light most favorable to plaintiff.®-^® 

Where there is a verdict without specification as 
to which of two counts it rests on, it has been held 
that the burden is on plaintiff to show that it was 
proper to submit both counts to the jury.®-i® 

Interrogatories. In the absence of a record, the 
court of appeals will assume that there was suffi¬ 
cient evidence to justify the submission by the trial 
court of any given interrogatory within the issues 
of the case.®*2® Moreover, the appellate court will 
assume that the jury disregarded or disbelieved all 
the evidence inconsistent with tlieir answers to in¬ 
terrogatories.®*25 

Refusal to submit particular issue. Where the 
evidence is before it, the court of appeals, in de¬ 
termining whether the lower court erred in refusing 
to submit an issue on the ground that it was not 
raised by the evidence, will consider the evidence in 
the light most favorable to the party requesting sub¬ 
mission of the issue.® 


Co. V. Feltrop, C.C.A.Mo., 130 P.2d 
982. 

D.C.—^Urclolo V. O’Connor, 149 F.2d 
386, 80 U.S.App.D.C. 112. 

6.10 U.S.—Continental Distributing- 
Co. V. Reading Co., C.C.A.Pa., 168 
F.2d 967. 

6.15 U.S.—Kraua v. Reading Co., C. 
C.A.Pa., 167 F.2d 313. 

5.20 U.S.—Seaboard Sur, Co. v. Per- 
macrete Const. Corp., C.A.Pa., 221 
F.2d 366. 

6.25 U.S.—^Patton v. Baltimore & O. 
R. Co., C.A.Pa., 197 F.2d 732— 
Reynolds v. Baltimore & O. R. Co., 
CJl.lnd., 185 F.2d 27, certiorari de¬ 
nied 71 S.Ct. 531, 840 U.S. 947, 96 
L..Ed. 683. 

6.60 U.S.—^Bigelow v. RKO Radio 
Pictures, C.C.A.I11., 160 F.2d 877, 
reversed on other grounds 66 S.Ct. 
674, 827 U.S. 261, 90 D.Ed. 662, re¬ 
hearing denied 66 S.Ct. 816, 827 U. 
8 . 817, 90 L..Ed. 1040. 

6 . U.S.—Pennsylvania R. Co. v. 
Minds. Pa., 244 F. 68. 166 C.C.A. 
481, affirmed 39 S.Ct. 681, 260 U.S. 
868 , 63 L.Ed. 1039—^Betts v, Gaha- 
gan, N.C., 212 F. 120, 128 C.C.A. 
636. 


Oharglag t-aro acts of aegUgeaoe 

Where, in an action to recover for 
loss of property by fire, defendant 
was charged with two acts of negli¬ 
gence, one of which would render it 
liable for the entire loss, and the 
other for only part of the loss, as 
the Jury were instructed, and the 
verdict was for a sum much less than 
the entire loss, as shown by the evi¬ 
dence but approximately the amount 
claimed under the second cause of 
action, it must be presumed to have 
been based on that cause alone. 

U.S.—Pennsylvania Co. v. Zahner 
Metal Sash & Door Co., C.C.A.Ohlo, 
278 F. 993. 

7. U.S,—Betts V. Gahagan, N.C., 212 
F. 120, 128 C.C.A. 636. 

8 . U.S.—Bigelow v. RKO Radio Pic¬ 
tures, C.C,A.I11., 160 F.2d 877, re¬ 
versed on other grounds 66 S.Ct. 
674, 827 U.S. 251, 90 L.Ed. 652, 
rehearing denied 66 S.Ct. 615, 827 
U.S. 817, 90 L.Ed. 1040. 

Betts V. Gahagan, N.CX, 212 F. 
120, 128 C.C.A. 636. 

8.6 U.S.—^Arnstein v. Porter, C.C.A. 
N.T., 164 F.2d 464. 

8.10 Question of contributory negll- 
geuoe improperly submitted 

Where plaintiff sued defendant for 
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injuries allegedly resulting from neg¬ 
ligence of nurse at defendant's dis¬ 
pensary, and question of contributory 
negligence was Improperly submit¬ 
ted to Jury along with question as 
to whether nurse was acting as de¬ 
fendant’s servant, rendering it Im¬ 
possible to tell from general verdict 
for defendant on which ground plain¬ 
tiff lost, reviewing court was re¬ 
quired, although finding was for de¬ 
fendant, to view the evidence in light 
most favorable to plaintiff on the 
servant issue. 

U.S.—Dickerson ▼. American Sugar 
Refining Co., C.A.Pa., 211 F.2d 200. 

8.16 D.C.—North Am. Graphite Corp. 
V. Allan, 184 F.2d 387, 87 U.S.App. 
D.C. 154. 

8.80 U.S.—Union Pac. R. Co. v. Bri¬ 
dal Veil Lumber Co., C.A.Or., 219 F. 
2d 826, certiorari denied Bridal 
Veil Lumber Co. v. Union Pac. R. 
Co., 76 S.Ct. 466, 860 U.S. 981, 100 
L.Ed. 849. 

8.95 U.S.—Holley Coal Co. v. Globe 
Indem. Co., C.A.W.Va., 186 F.2d 
291. 

8 . See supra I 297(37). 
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§ 297(43). Findings of Fact and Conclusions 
of Law 

The general presumption, on appeal, la in favor of 
the correctness of the lower court^s findings, especially 
where the record ia Inadequate or none, or only a part, 
of the evidence is brought up; and the burden of show¬ 
ing that such findings were clearly erroneous rests on 
the party claiming error. 

In accordance with Rule 52 (a) of the Federal 
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Rules of Civil Procedure, 28 U.S.C.A., which, as 
discussed infra § 297(64), provides that the findings 
of the trial court shall not be set aside unless clear¬ 
ly erroneous, on appeal such findings are regarded 
by the court of appeals as presumptively correct.^^ 
This has been held to be true where the findings 
are based on undisputed evidence,or where the 
evidence is conflicting!! and consists of the testi- 


10. U.S.—U. S. v. Stoppelmann, C.A. 
Mo., 266 P.2d 18—Lewis Food Co. 
of Cal. V. Milwaukee Ins. Co., C.A. 
Cal., 257 P.2d 525—^McMahon v. 
City of Dubuque, Iowa, C.A.Iowa, 
255 F.2d 154, certiorari denied 79 
S.Ct. 63, 368 U.S. 833, 3 L.Ed.2d 70 
—Johnson v. State Farm Mut. Auto. 
Ins. Co., C.A.MO., 252 P.2d 168— 
Wilson V. New York Life Ins. Co., 
C.A.MO., 250 F.2d 649—Shearman 
V, Missouri Pac. R. Co., C.A.Mo., 
250 F.2d 191—Wick v. Keshner, C. 
A.Mo., 244 F.2d 146, certiorari de¬ 
nied 78 S.Ct. 82, 366 U.S. 855, 2 L. 
Ed.2d 63 and 78 S.Ct. 87, 355 U.S. 
855. 2 L.Ed.2d 63—Stone v. Parnell. 
C.A.Cal.. 239 F.2d 760—Arena Co. 
V. MinnKipolis Gas Co., C.A.Minn., 
234 F.2d 451—Taylor v. U. S.. C.A. 
Fla., 231 F.2d 856—Glens Falls In- 
dem. Co. v. U. S. ex rel. and to 
Use of Westinghouse Elec. Supply 
Co., C.A.Cal., 229 F.2d 370—Albers 
Milling: Co. v. Farmers Produce 
Co., C.A.Ark., 222 P.2d 916—Illi¬ 
nois Cent. R. Co. v. Zucchero, C.A. 
Mo., 221 P.2d 934—^U. S. v. Klntner, 
C.A.Mont., 216 F.2d 418—Judd v. 
Wasie, C.A.Mlnn., 211 F.2d 826— 
Olson V. Standard Acc. Ins. Co., 
C.A.Mlnn., 211 F.2d 661—Maryland 
Cas. Co. V. Independent Metal Prod¬ 
ucts Co., C.A.Neb„ 203 F.2d 838— 
O’Malley v. Ames, C.A.Neb., 197 P. 
2d 256—Imperial Assur. Co, of N. 
Y. V. Joseph Supornick & Son, C.A, 
Minn., 184 P.2d 930—^Fremont Cake 
A Meal Co. v. Wilson & Co., C.A. 
Neb., 183 P.2d 67—^Peterson v. Den- 
svan, C.A.S.D., 177 P.2d 411—Fed¬ 
eral Sav. & Loan Ins. Corp. v. First 
Nat. Bank, Liberty, Mo., C.C.A.Mo., 
164 F.2d 929—^Walling v. Prank 
Adam Elec, Co., C.C.A.Mo„ 163 P. 
2d 277—Fleming v. Munslngwear, 
Inc., C.C.A.MInn., 162 F.2d 125— 
Anderson v. Federal Cartridge 
Corp., C.C.A.Mlnn., 166 F.2d 681— 
Cohen v. U. 8., C,C.A.Mlnn., 142 P. 
2d 861—^American Ins. Co. v. Scheu- 
fler, C.aA.Mo., 129 F.2d 143. mo¬ 
tion denied 38 P.Supp. 926, appeals 
dismissed 62 S.Ct. 107, 314 U.S. 576, 
86 L.Ed. 466, certiorari denied 63 
S.Ct. 267, 817 U.S. 678, 87 L.Ed. 
551, rehearing denied 83 S.Ct. 433, 
817 U.S. 713, 87 L.Ed. 667—Klllor- 
en V. First Nat. Bank In St. Louis, 
C.C.A.MO., 127 P.2d 637—U. S. ▼. 
Poster, C.C.A.Cal., 123 F.2d 82— 
State Farm Mut Automobile Ins. 
Co. V. Bonacci, C.C.A.Neb., Ill P.2d 


412—U. S. V. Magnolia Petroleum 
Co.. C,C.A.Okl„ 110 P.2d 212—Stub- 
nltz-Greene Spring Corporation v. 
Fort Pitt Bedding Co., C.C.A.Mich., 
110 F.2d 192—F. W. Pitch Co. v. 
Camille. Inc., C.C.A.lowa, 106 P.2d 
635—Title Guaranty A Surety Co. 
V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.Mo., 
105 P.2d 496—^Hedrick v. Perry, C. 
C.A.N.M., 102 F.2d 802—U. S. V. 
Proprietors of Social Law Library, 
C.C.A.Mass., 102 r.2d 481—Nance 
V. Hilliard, C.C.A.Mo., 101 F.2d 957 
—American Alliance Ins. Co. v. 
Brady Transfer A Storage Co., C. 
C.A.Iowa, 101 F.2d 144—Esso, Inc. 
V. Standard Oil Co., C.C.A.Mo., 98 
F.2d 1—New York Life Ins. Co. v. 
Calhoun, C.C.A.Mo.. 97 F.2d 896— 
Nygard v. Dickinson, C.C.A.Alaska, 
97 F.2d 63—U. S. v. Sands, C.C.A. 
Okl., 94 F,2d 166—Southwest Pump 
& Machinery Co. v. Jones, C.C.A. 
Mo., 87 P.2d 879—^Pratt V. Stout. 
C.C.A.MO., 85 F.2d 172—Arkansas 
Natural Gas Corporation v. Pier¬ 
son, C.C.A.Ark., 84 P.2d 468—Gas¬ 
kins V. Bonflls, C,C.A.Colo., 79 F. 
2d 352, mandate construed, C.C.A., 
85 F.2d 672—Humphrey v. Bank¬ 
ers Mortg. Co. of Topeka, Kan., C. 
C.A.Kan., 79 F.2d 345—Hays v. Har¬ 
ris, C.C.A.Ark., 78 P.2d 66, certio¬ 
rari denied 56 S.Ct. 134, 296 U.S. 
613, 80 L.Ed. 436—Ott v. Thurston, 
C.C.A.Cal., 76 F.2d 368—Gorman v. 
Shaffer Oil A Refining Co., C.C.A. 
Okl., 74 P.2d 610, certiorari denied 
55 S.Ct. 664, 295 U.S. 739, 79 L.Ed. 
1686—Howells State Bank v. No¬ 
votny, C.C.A.Neb., 69 F.2d 32—Jack- 
son V. Jackson, C.C.A.Okl., 67 P.2d 
719—Johnson v, Umsted, C.C.A. 
Ark., 64 F,2d 816—Conqueror Trust 
Co. V. Fidelity & Deposit Co. of 
Maryland, C.C.A.Mo., 63 F.2d 833— 
Wooda-Faulkner A Co. v. Michel- 
son, C.C.A.MO., 65 F.2d 569—The 
Smyrna, C.C,A.Md., 62 F.2d 1048— 
Chicago Bank of Commerce v. Car¬ 
ter, C.C.A.Ark., 61 F.2d 986—Clem¬ 
ents V, Coppin, C.C.A.Cal., 61 F.2d 
652—Karn v. Andresen, C.C.A.Minn., 
60 P.2d 427—^Kingston ▼. Ameri¬ 
can Car & Foundry Co., C.C.A.Mo., 
65 F.2d 182, certiorari denied 52 S. 
Ct. 459, 285 U.S. 560, 76 L.Ed. 948 
—^Hodges V. Meriwether, C.C.A. 
Ark., 66 P.2d 29, 86 A.L.R. 62— 
U. S. V. Board of National Missions 
of Presbyterian Church in U. S. of 
America, aC.A.N.M„ 87 P.2d 272 
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—U. S. V. Hays, C.C.A.Wyo., 35 P. 
2d 948—New York Life Ins. Co. v. 
Griffith, C.C.A.Kan., 36 F.2d 946— 
Staley v. Dwyer, C.C.A.N.M., 29 P. 
2d 982—Harjo v. Empire Gas & 
Fuel Co., C.C.A.Okl., 28 P.2d 696 
—Lion Oil Refining Co. v. Albrit¬ 
ton, C.C.A.Ark., 21 F.2d 280—Bailey 
V. Smith, C.C.A.Okl., 14 P.2d 619 
—Couch V. Central Bank A Trust 
Corporation, C.C.A.Ga., 297 P, 216 
—Smith V. McCullough, C.C.A.Okl., 
285 F. 698, reversed on other 
grounds 46 S.Ct. 338, 270 U.S. 466. 
70 L.Ed. 682—Stennlck v. Jones, 
C.C.A.Or., 282 F. 161—Arkansas An¬ 
thracite Coal A Land Co. v. Stokes. 
C.C.A.Ark., 277 P. 625, certiorari 
denied 42 S.Ct. 589. 259 U.S. 585, 
66 L.Ed. 1076—Shearer v. Farm¬ 
ers’ Life Ins. Co., C.C.A.Mo., 262 
P. 861—Manhattan Life Ins. Co. 
V. Wright. Colo., 126 P. 82, 61 C.C. 
A. 138. 

D.C.—Colby V. Riggs Nat. Bank, 92 
F.2d 183, 67 App.D.C. 259, 114 A, 
L.R. 1065. 

4 C.J. p 897 note 83. 

Presumptions as to evidence and 
findings on review of acts or or¬ 
ders of administrative bodies see 
Public Administrative Bodies and 
Procedure § 205. 

Finding embodied in oonclnsioa of 
law 

Finding of fact by district court, 
even though embodied in conclusion 
of law, was presumptively correct. 
U.S.—Fix Fuel & Material Co. v. Wa¬ 
bash R. Co., C.A.MO., 243 F.2d 110. 
Conversely, the court of appeals, 
in the absence of a contrary show¬ 
ing, cannot presume that the trial 
court’s conclusion on a question of 
fact was wrong. 

U.S.—Cornelison v. Fitch, C.C.A.lowa, 
91 F.2d 5. 

10.6 U.S.—Star Bedding Co. v. Eng¬ 
lander Co., C.A.Mo., 239 F.2d 637. 
11. U.S.—^U. S. for Use of Westing- 
house Elec. Supply Co. v. Ahearn, 
C.A.Wash., 231 F.2d 353—Linscomb 
V. Goodyear Tire A Rubber Co., 
C.A.MO., 199 F.2d 431—Wingate v. 
Bercut, C.C.A.Cal., 146 F.2d 726— 
Lowden v. Hanson, C.C.A.Minn., 134 
F.2d 348—^Wittmayer v. U. S., C.C. 
A.Mont., 118 F.2d 808—^Rosen v. 
Furmbilt Stores, C.C.A.Utah, 108 
F.2d 294—Peoples Trust A Savings 
Bank v. Hubbell. C.C.A.Kan., 102 F. 
2d 764—Oklahoma Packing Co. t. 
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mony of witnesses taken in open court,!* as dis- ous,**-® or that erroneous legal tests were applied 
tinguished from documentary evidence or deposi- to the essential findings of fact.!* !® 
tions.!* There is an unusually strong presumption in favor 

So, on appeal to the court of appeals, the party of the trial court's findings where the record on 
challenging the findings of the trial court has the appeal is confusing and inadequate.!® Thus, where 

burden of showing that they were clearly errone- none!® or only a part!* of the pertinent evidence is 


Oklaboma Gas & Electric Co., C.C. 1 
A.Okl., 100 F.2d 770, reversed on | 
other grounds 60 S.Ct. 215, 308 U.S. 
530, 309 U.S. 4, 84 L.Ed. 447, 537. 
rehearing denied 60 S.Ct. 465, 309 
U.S. 693, 84 L.Ed. 1034—Ohio Cas¬ 
ualty Ins. Co. V. Gordon, C.C.A.Okl., 
95 F.2d 606—Tyronza Special 
School Dist. of Poinsett County v. 
Speer, C.C.A.Ark., 94 F.2d 825—- 
Ruth V. Climax Molybdenum Co.. 
C.C.A.C 0 I 0 ., 93 P.2d 699—Stearns v. 
Central Petroleum Co., C.C.A.Kan., 
93 F.2d 638—^Whitchurch v. Craw¬ 
ford, C.C.A.Okl., 92 F.2d 249—Stew¬ 
art V. American Life Ins. Co., C.C. 
A.Kan.. 89 P.2d 743—Hill v. Doug¬ 
lass, C.C.A.Nev., 78 F.2d 861—Stand¬ 
ard Oil Co. of Colorado v. Standard 
Oil Co.. C.C.A.C 0 I 0 ., 72 F.2d 524. 
certiorari denied 65 S.Ct. 216, 293 
U.S. 620, 79 L.Ed. 708—National 
Reserve Ins. Co. of Illinois v. Scud- 
der, C.C.A.Cal.. 71 F.2d 884—Nor¬ 
wich Union Indemnity Co, v. Si- 
monds, C.C.A.Mlnn., 66 F.2d 134— 
Klaber v, Lakenan, C.C.A.M 0 ., 64 F. 
2d 86, 90 A.L.R. 783—Central Re¬ 
public Bank & Trust Co. v. Cald¬ 
well, C.C.A.Mo., 68 F.2d 721— 
Clarke v. Hot Springs Electric 
Light & Power Co., C.C.A.Wyo., 56 
F.2d 612, certiorari denied 63 S.Ct. 
19, 287 U.S. 619. 77 L.Ed. 537— 
Quinn v. Union Nat. Bank of Roch¬ 
ester. Minn., C.C.A.S.D., 32 F.2d 
762—Coats v. Barton, C.C.A.Ark., 
25 F.2d 813—Bowmaster v. Carroll, 
C.C.A.Okl., 23 F.2d 825—Fienup v. 
Klelnman. C.C.A.S.D., 6 F.2d 137— 
Drexler v. Commercial Sav. Bank, 
C.C.A.S.D., 5 F.2d 13—U. S. v. 

Rhodes, C.C.A.Ark., 3 F.2d 771— 
Public Lodger Co. v. Post Print¬ 
ing & Publishing Co., C.C.A.Mo., 
294 F. 430—Savage v. Shields, C.C. 
A.Ark., 293 F. 863—Roswell Drain¬ 
age Dist. V. Dickey, C.C.A.N.M., 
292 F. 29—Conklin v. Tom C. Min¬ 
ing Co., C.C.A.Mo., 277 F. 807—Dun¬ 
away v. Puryear, C.C.A.Tenn., 276 
F. 209—Porto Rico Mining Co. v. 
Conklin, C.C.A.M 0 ., 271 F. 670. 

12. U.S.—^Why Corporation v. Super 
Ironer Corporation, C.C.A.Mich., 128 
F.2d 539 —Dant & Russell v. J. D. 
Halstead Lumber Co., C.C.A.Cal., 
103 F.2d 806—In re Great Lakes 
Transit Corporation, C.C.A.Ohio, 81 
P.2d 441—Columbia Pictures Cor¬ 
poration V. Lawton-Byrne-Bruner 
Ins. Agency Co., C.C.A.Mo., 73 F.2d 
18 —Collins V. Finley, C.C.A.Arlz., 
66 P.2d 626—^Easton v. Brandt, C. 
C.A.Cal., 19 F.2d 867. 


D.C.—^Metropolitan Casualty Ins. Co. 
of New York v. Hoage, 72 F.2d 176, 
63 App.D.C. 307. 

13. *‘Tho duty ... [of an ap¬ 
pellate court) to adhere to the trial 
court's findings as presumptively cor¬ 
rect becomes less compelling as the 
ability of the appellate court to eval¬ 
uate credibility and weigh evidence 
approaches that of the Judge below, 
owing, for example, to the documen¬ 
tary or undisputed character of the 
proof." 

U.S.—Continental Cas. Co. v. Stokes, 
C.A.Fla., 249 P.2d 162, 154. 

Presumptloa inapplicable; free re¬ 
view 

(1) Presumption in support of find¬ 
ings on conflicting testimony does 
not prevail in case testimony is tak¬ 
en by deposition. 

U.S.—Rown V. Brake Testing Equip¬ 
ment Corporation, C.C.A.Cal., 38 P. 
2d 220, rehearing denied 60 F.2d 
380. 

(2) The trial court’s findings on 
documentary evidence or depositions 
are subject to free review unaffected 
by presumptions which ordinarily ac¬ 
company findings on controverted is¬ 
sues. 

U.S.—Carter Oil Co. v. McQulgg, C. 
C.A.I11., 112 F.2d 276. 

(3) However, this rule of free re¬ 
view was held not applicable where, 
although plaintiff’s records were of 
basic value, as evidence, in an action 
to recover for work performed, there 
was considerable oral testimony by 
plaintiff himself, explaining his rec¬ 
ords, and there was also testimony 
of others engaged in similar work. 
U.S.—General Cas. Co. v. School Dist. 

No. 5, Baker County, Or., ex rel. 
Lyons, C.A.Or., 233 F.2d 526. 

13.5 U.S.—Lawlor v. National Screen 
Service Corp., C.A.Pa., 270 F.2d 146 
—S. C, Johnson & Son, Inc. v. John¬ 
son, C.A.Tenn,, 266 F.2d 129—R. 
M, Palmer Co. v. Luden's Inc., C. 
A.Pa., 236 F.2d 496—Watson v. 
Button, C.A.Or., 235 F.2d 235— 
Glens Falls Indem. Co. v. U. S. ex 
rel. and to Use of Westlnghouse 
Elec. Supply Co., C.A.Cal., 229 F.2d 
370—Galena Oaks Corporation v. 
Scofield, C.A.Tex., 218 F.2d 217— 
Hedger v. Reynolds, C.A.N.T., 216 
F.2d 202—^Woods V. Oak Park Cha¬ 
teau Corp., C.A.I11., 179 P.2d Oil- 
Grace Bros. V. C. I. R., C.A.9, 173 
P.2d 170—^Dr. William Howard Hay 
I Foundation v. Safety Harbor Sana- 
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torlum. C.CJl.Pla., 146 F.2a 661, 
certiorari denied 66 S.Ct. 1024, 324 

U. S. 877, 89 L.Ed. 1429—McColgan 

V. Maier Brewing Co., C.C.ACal., 
134 P.2d 385, certiorari denied 64 
S.Ct. 37, 320 U.S. 737, 88 L.Ed. 437. 

D.C.—Fraser v. Doing, 130 P.2d 617, 
76 tJ.S.App.D.C. 111. 

Burden on appeal of: 

Demonstrating error generally see 
supra 8 297(23). 

Showing evidence insufficient to 
sustain findings of trial court see 
infra 8 297(46). 

Interpretation of contract 
Appellant must show that the con¬ 
clusion reached by the trial court as 
to the interpretation of the contract 
is Irrational, illogical, unsound, or 
contrary to any local or general law 
applicable to the Interpretation of an 
insurance contract. 

U.S.—American Indem. Co. v. Swartz, 
C.A.Mo., 260 F.2d 632, 

13.10 U.S,—Lawlor v. National 

Screen Service Corp., C.A.Pa., 270 
F.2d 146. 

14. U.S.—Lopez V, Gautier, C.C.A. 
Puerto Rico, 41 F.2d 914, certiorari 
dismissed Lopez v. Gautier, 51 S. 
Ct. 490, 283 U.S. 798, 76 L.Ed. 1421. 

15. U.S.—Boyle v. U. S., C.C.A.Mont,. 

149 F.2d 201—Rosenblum v. Ang- 
lim, C.C.A.Cal., 135 F.2d 612—Car¬ 
ter Oil Co. V. Norman, C.C.A.II1., 
131 F.2d 461—Kattelman v. Mad¬ 
den, C.C.A.Mo., 88 F.2d 858—Rick¬ 
ard v. Thompson, C.C.A.Ala.ska, 72 
F.2d 807—Pueblo De Taos v. Archu¬ 
leta. C.C.A.N.M., 64 F.2d 807— 

Yangtsze Rapid S. S. Co., Feder¬ 
al Inc., U. S. A., V. Deutsch-Asi- 
atische Bank, C.C.A.Chlna, 59 P.2d 
8 —^Walker Grain Co. v. Southwest¬ 
ern Telegraph & Telephone Co., C. 
C.A.Tex., 10 F.2d 272—John A. 
Roebling’s Sons Co. of California 
V. Idaho Ry., Light & Power Co., 
Idaho, 243 F. 627, 156 C.C.A. 225. 

Presiuuptioa applied with great 
striotness 

U.S.—McCaw V. Fase, C.A.HawaiI, 216 
F.2d 700, certiorari denied 75 S.Ct. 
340, 348 U.S. 927, 99 L.Ed. 726. 

16. U.S. —Howard v. Chicago, B. & 
Q. R. Co.. C.C.A.Neb., 146 F.2d 316, 
certiorari denied 65 S.Ct. 1028, 324 
U.S. 879, 89 L.Ed. 1431, rehearing 
denied 65 S.Ct. 1191, 325 U.S. 894. 
89 L.Ed. 2005—Sublette V. Servel, 
Inc., C.C.A.Ark., 124 F.2d 516—Al- 
blon-Idaho Land Co. v. Naf Irr. 
Co., aCJLUtah, 97 F.2d 439. 
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brought up on appeal, it must be assumed that 
the facts as found were true and correct. 

However, the rule, above stated, that the findings 
of the trial court are presumptively correct applies 
only where the judge finds facts on submission of 
the case to him for judgmcnt,^®*^ and does not 
apply where, as discussed supra § 297(35), an order 
of involuntary dismissal is ordered, or where, as dis¬ 
cussed supra § 297(37), a verdict is directed. In 
addition, the presumption is not applicable where 
the trial court was not authorized to make the find- 
ings. 161 ® 

In the absence of any contrary showing in the 
record, the trial court’s finding of facts carries the 
presumption that the court received evidence on 
which to base the finding,without any objection as 
to form or substance of the complaint or as to 
variance between pleading and proof.^® 

The reviewing court may, under some circum¬ 
stances, indulge a presumption that questions of 
fact were passed on by the trial court.^®-^ 

Requests for findings. In the absence of a con¬ 
trary showing, the court of appeals will assume that 
the trial judge’s refusal to make certain requested 
findings of fact was based on the view which he 


took of the evidence.^* 

Interpretation of instruments. Where the case 
is one essentially for the construction of language 
within the four corners of written instruments, in¬ 
cluding contracts,i^-5 purchase orders, plans, and 
drawings,the court of appeals, in interpreting 
the instruments, is not bound by any presumption 
of correctness of the interpretation of the trial 
court. 

§ 297(44). - Evidence Considered by 

Trial Court 

In the absence of a showing to the contrary, the court 
of appeals will presume that the trial court considered 
oniy proper and competent evidence in reaching its find¬ 
ings and disregarded that which was Incompetent or 
erroneously admitted. 

It will be presumed, on appeal, in a case tried by 
the court without a jury that the court, in arriving 
at its findings, took into consideration all the evi¬ 
dence that was properly admittcd.20 So, also, in the 
absence of an affirmative showing to the contrary, 
it will be presumed that the trial court considered 
only proper and competent evidence and disregard¬ 
ed that which was incompetent or erroneously ad¬ 
mitted ;22 and it will not be presumed that the court 


16.5 U.S.—Whitley V. Powell, C.C.A. 

N.C., 159 F.2d 625. 

16.10 Case tried by Jury 

Since Rule 62 of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., docs 
not authorize findings of fact when 
a case has been tried to a jury, find¬ 
ings made in such a case will not he 
accepted by the appellate court, but 
will be considered as merely indicat¬ 
ing to the court the reasons of the 
trial judge for making certain rul¬ 
ings. 

U.S.—Hamilton Foundry & Mach. Co. 
V. International Molders & Foundry 
Workers Union of North America, 
C.A.Ohio, 193 P.2d 209, certiorari 
denied 72 S.Ct. 1060, 343 U.S. 966, 
96 L.Fd. 1363. 

17. U.S.—Lagerloef Trading Co. v. 
American Paper Products Co. of 
Indiana, C.C.A.Ind., 291 F. 947, cer¬ 
tiorari denied American Paper 
Products Co. of Indiana v. Lager- 
loef Trading Co., 44 S.Ct. 34, 263 
U.S. 706, 68 L.Bd. 616. 
la U.S.—Lagerloef Trading Co. v. 
American Paper Products Co. of 
Indiana, supra. 

Matters presumed litigated by con. 
sent 

Where there was no bill of ex¬ 
ceptions, it was presumed that, if the 
facts found were not within the Is¬ 
sues, they were litigated by consent. 
U.S.—Pike Rapids Power Co. v. Min¬ 
neapolis, St. P. & S. S. M. R. Co., 


C.C.A.Mlnn., 99 P.2d 902, certiorari 
denied Minneapolis, St. P. & S. S. M. 

R. Co. V. Pike Rapids Power Co., 59 

S. Ct. 362, 306 U.S. 660, 83 L.Ed. 
428, rehearing denied 69 S.Ct. 487, 
306 U.S. 667. 83 L.Ed. 1062, certio¬ 
rari denied Pike Rapids Power Co. 
V. Minneapolis, St. P. & S, S. M. R. 
Co„ 69 S.Ct. 488, 306 U.S. 640, 83 L. 
Ed. 1040. 

18.5 D.C.—Township of Franklin, 
Somerset County, N. J, v. Tugwell, 
85 F.2d 208, 66 App.D.C. 42. 

18. U.S.—U, S. V. Rhodes, C.C.A.W. 
Va., 49 F.2d 228. 

Where evidence did not compel 
Cwrttwff not made by the trial court, 
the court of appeals must assume 
in support of the Judgment that the 
trial court considered the evidence 
insufficient to sustain such a finding. 
U.S.—Sonken-Galamba Corporation v. 
Atchison, T. & S. F. Ry. Co., C.C. 
A.Mo., 124 F.2d 962, new trial de¬ 
nied 34 F.Supp. 16, certiorari de¬ 
nied 62 S.Ct. 917, 316 U.S. 822, 86 
L.Ed. 1218. 

19.6 U.S.—^United Artists Corp. v. 
Strand Productions, C.AiCal., 216 
F.2d 306. 

19.10 U.S.—U. S. for Use and Bene¬ 
fit of Ameray Corp. v. Lee, C.A. 
Fla., 250 F.2d 308. 

20. Exhibits in evidence are pre¬ 
sumed to have been considered by 
trial court. 


U.S.—Lahman v. Burnes Nat. Bank 
of St. Joseph, Mo., C.C.A.Neb., 20 
F.2d 897. 

Conversely, It will not be presumed 
that the court Ignored any evidence 
properly before it. 

U.S.—Thatenhorst v. U. S., C.C.A. 
Kan., 119 F.2d 667. 

81. U.S.—U. S. v. 396 Corp., C.A.N.Y.. 
264 P.2d 704—Ferguson v. Post, C. 
A.N.T., 243 F.2d 144--U. S. v. 6.87 
Acres of Land in Village of Gar¬ 
den City, Nassau County, N. Y., C.C. 
A.N.Y., 147 F.2d 351—Hedrick v. 
Perry, C.C.A.N.M., 102 F.2d 802— 
Erceg v. F'alrbanks Exploration 
Co., C.C.A.Alaska, 95 P.2d 850, cer¬ 
tiorari denied 59 S.Ct. 74, 306 U.S. 
616, 83 L.Ed. 392—Stewart v. 

American Life Ins. Co., C.C.A.Kan., 
89 P.2d 743—^Missouri Pac. R. Co. 
v. Bartlett, C.C.A.Ark., 79 F.2d 276 
—Jonah V. Armstrong, C.C.A.Okl., 
62 F.2d 343. 

22. U.S.—U. S. V. 396 Corp., C.A.N.Y., 
264 F.2d 704—Herlihy Mid-Conti¬ 
nent Co. V. Northern Indiana Pub¬ 
lic Service Co., C.A.Ind., 245 P.2d 
440, certiorari denied 78 S.Ct. 269, 
356 U.S. 894, 2 L.Ed.2d 192—Fergu¬ 
son V. Post, C.A.N.T., 243 F.2d 144 
—Robey v. Sun Record Co., C.A. 
Tex., 242 F.2d 684, certiorari de¬ 
nied 78 S.Ct. 270, 366 U.S. 810, 2 
L.Ed.2d 33—Canada Life Assur. 
Co. v. Houston, C.A.Cal., 241 F.2d 
523, 63 A.L.R.2d 1130—U. S. v. 
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gave weight to improper evidence^* which it indi¬ 
cated ought not to be considered,or that the trial 
judge did not discard irrelevancies in the evi- 
dence.24-6 

Furthermore, the court of appeals will not assume 
that the trial judge erroneously weighed evidence 
which was properly admitted, particularly where 
such evidence was merely cumulative.2^-io It will 
be assumed that the trial court, in making its find¬ 
ings, did not believe the evidence offered by the 
unsuccessful party in so far as it conflicted with 
the findings made.26 


36 C« J* S« 

§ 297(45). - Sufficiency of Evidence to 

Support Findings 

The findings of the trial court will generally be pre- 
sumed by the court of appeals to be sustained by the 
evidence, which will be viewed In the light most favor¬ 
able to the findings and the prevailing party. 

As a general rule, the findings of the trial court 
will be presumed, on appeal, to be sustained by the 
evidence.26 Unless the material findings were in 
irreconcilable conflict,26 5 the presumption is par¬ 
ticularly applicable where the evidence is not in¬ 
cluded in the record on appeal,^^ or is not properly 


Compania Cubana De Aviaclon, S. 
A.. C.A.Fla., 224 r.2d 811—Trinity 
Universal Ins. Co. v. Smithwick, 
C.A.Ark., 222 F.2d 16, certiorari 
denied 76 S.Ct. 74. 360 U.S. 837. 
100 L.Ed. 747—Preightways, Inc. 
V. Stafford, C,A.Mo., 217 F.2d 831 
—N. L. R. B. V. Carpet. Linoleum 
and Resilient Tile Layers Local 
Union No. 419, C.A.10, 213 F.2d 49 
—Partlcelli v. C. I. R.. C.A.9, 212 
P.2d 498—^Taylor v. Taylor, C.A. 
Ark., 211 P.2d 794—Bommarito v. 
Southern Canning Co., C.A.Mo., 208 
P.2d 56—^Dolng v. Riley. C.A.Pla., 
176 r.2d 449—Grandin Grain & Seed 
Co. V. U. S., C.A.N.D., 170 P.2d 425 
—^Anderson v. Federal Cartridge 
Corp., C.C.A.Minn., 166 F.2d 681 
—Thompson v. Baltimore & O. R. 
Co., C.C.A.Mo., 166 F.2d 767, cer¬ 
tiorari denied 67 S.Ct. 122, 829 U.S. 
761, 91 L.Ed. 657, and 67 S.Ct. 129, 
329 U.S. 762, 91 L.Ed. 667—Wein¬ 
berg V. Northern Pac. Ry. Co., C. 
C.A.Minn., 160 F.2d 646—Policy- 
holder's Nat. Life Ins. Co. v. Hard¬ 
ing, C.C.A.N.D., 147 P.2d 861—U. 

S. V. 6.87 Acres of Land In Village 
of Garden City, Nassau County, N. 

T. , C.C.A.N.T., 147 r.2d 361— 

Thompson v. Carley, C.C.A.Ark., 140 
F.2d 656—MacDonnell v. Capital 
Co., C.C.A.Cal., 130 F.2d 311—Seber 
V. Thomas, C.C.A.Okl., 108 P.2d 866 
—Hedrick v. Perry, C.C.A.N.M., 102 
F.2d 802—Wall v. U. S., C.C.A.Kan.. 
97 F.2d 672, certiorari denied 69 
S.Ct. 104, 306 U.S, 632, 83 L.Ed. 406 
—Erceg v. Fairbanks Exploration 
Co.. C.C.A.Alaska, 96 P.2d 850, cer¬ 
tiorari denied 69 S.Ct. 74, 806 U.S. 
616, 88 L.Ed. 392—Grant v. Pil¬ 
grim, C.C.A.Alaska, 96 F.2d 662—U. 
S. V. Fairbanks, C.C.A.Mont., 89 F. 
2d 949—Travelers Ins. Co, v. 
Springfield Fire & Marine Ins. Co., 
C.C.A.MO., 89 F.2d 767—Stewart v. 
American Life Ins. Co., C.C.A.Kan., 
89 F.2d 743—Wade v. Blieden, C.C. 
A.Ark., 86 F.2d 76—^Missouri Pac. 
R. Co. V. Bartlett, C.C.A.Ark., 79 F. 
2d 276—^Hays v. Harris, C.C.A.Ark., 
78 F.2d 66, certiorari denied 66 S. 
Ct. 134, 296 U.S. 618, 80 L.Ed. 485 
—Garden City Feeder Go. v. Com¬ 
missioner of Internal Revenue, C. 


C.A., 76 F.2d 804—National Reserve 
Ins. Co. of Illinois v. Scudder, C.C. 
A.Cal., 71 F.2d 884—Elliott v. Gor¬ 
don. C.C.A.Kan., 70 F.2d 9—Equi¬ 
table Life Assur. Soc. of U, S. v. 
'rhunia.‘3, C.C.A.Iowa, 69 F.2d 361— 
Howells State Bank v. Novotny, C. 
C.A.Neb.. 69 P.2d 32—^Anderson v. 

U. S., C.C.A.MO., 66 F.2d 870—Clau- 
son V. U. S., C.C.A.S.D., 60 F.2d 694 
—Kaffanges v. New York Life Ins. 
Co.. C.C.A.Mass.. 59 F.2d 475—Jo¬ 
nah V. Armstrong, C.C.A.Okl., 62 F. 
2d 343—Alliance Ins. Co. of Phila¬ 
delphia V. Brown, C.C.A.Cal., 86 F. 
2d 625—Unkle v. Wills, C.C.A.Okl., 
281 P. 29—Keith Lumber Co. v. 
Houston Oil Co. of Texas, Tex., 267 
P. 1, 168 C.C.A. 213, certiorari de¬ 
nied 40 S.Ct. 13, 260 U.S. 666, 63 L. 
Ed. 1197. 

D.C.—Faunce v. Woods, 6 P.2d 763, 
66 App.D.C. 330, 40 A.L.R. 208. 

Admissions 

It will be presumed, when It does 
not otherwise appear, that admis¬ 
sions of one defendant were not used 
as evidence against other defendants. 
U.S.—^Wilkinson v. Livingston, C.C.A. 

Mo., 46 F.2d 465. 

Svldenos shown, by record 

On appeal from judgment in action 
tried to court without jury, it will be 
presumed that trial court considered 
only competent evidence If the rec¬ 
ord shows such evidence. 

U.S.—Wells V. J. C. Penney Co., C.A. 
Or., 260 F.2d 221. 

23. U.S.—Thatenhorst v. U. S., C.C. 
A.Kan.. 119 F.2d 667. 

24. U.S.—U. S. V. Graham, G.C.A. 
Ark., 46 F.2d 639. 

24.6 U.S.—Eagleston v. Rowley, C.A. 

Alaska. 172 F.2d 202. 

24.10 U.S.—Maryland Cas. Co. v. 

Pearson, C.A.N.Y., 194 F.2d 284. 
26. U.S.—Roxana Petroleum Co. of 
Oklahoma v. Rush, C.C.A.La., 295 
F. 844. 

26. U.S.—^U. S. V. Stewart, C.A.Tex.. 
201 P.2d 186—Lewis v. U. S., C.A.N. 
J., 194 P.2d 689—^McCampbell v. 
New York Life Ins. Co., C.C.A.T6X., 
288 F. 466, certiorari denied 43 S.Ct. 
706, 262 U.S. 769, 67 L.Ed. 1210. 

iiso 


Fnnotion of appellate court is lim¬ 
ited to scrutiny of evidence heard In 
support of trial court's findings. 

U.S.—Sottong v. Magnolia Petroleum 
Co., C.C.A.Okl.. 162 F.2d 811. 

26.5 U.S—Houck v. Hinds. C.A.Okl., 
215 P.2d 673. 

Facts favorable to appellant accepted 

In considering a situation where 
facts found are in irreconcilable con¬ 
flict it is duty of reviewing court to 
accept those which are mo.st favor¬ 
able to appellant, 

U.S.—Preightways, Inc. v. Stafford, 
C.A.Mo., 217 F.2d 831. 

27. U.S.—Whitsell v. Alexander, C. 
A.Ill., 229 F.2d 47, certiorari de¬ 
nied 76 S.Ct. 788, 361 U.S. 932, 100 
L.Ed. 1461—U. S. V. Vanegas. C.A. 
Cal., 216 F.2d 657—Houck v. Hinds, 
C.A.Okl., 216 P.2d 673— U. S. V. 
Stewart, C.A.Tex., 201 F.2d 135— 
Harris v. Sockey, C.A.Okl., 170 F. 
2d 699, certiorari denied C9 S.Ct. 
605, 336 U.S. 914, 98 L.Ed. 1078— 
Hicks V. Sunray Oil Co., C.C.A. 
Tex., 139 F.2d 937—Grifliths Dairy 

V. Squire, C.C.A.Wash., 138 P.2d 
768—Kentucky Natural Gas Corpo¬ 
ration V. Indiana Gas 6b Chemical 
Corporation, C.C.A.Ind., 129 F.2d 17 
—Speh V. Bullard, C.C.A.Fla., 90 F. 
2d 227—Life & Casualty Ins. Co. 
V. City of Florala, C.C.A.Ala., 63 F. 
2d 196, certiorari denied 54 S.Ct. 
49, 290 U.S. 630, 78 L.Ed. 549—U. S. 
V. 94 Dozen, More or Less, Half- 
Gallon Bottles Capon Springs Wa¬ 
ter, C.C.A.Pa., 61 F.2d 913—Hydrau¬ 
lic Press Brick Co. v. Stevens, C. 
C.A.Ga., 15 F.2d 312. 

D.C.—Keneipp v. U. S., 203 F.2d 397. 
92 U.S.APP.D.C. 187—Pike v. Walk¬ 
er, 121 P.2d 37, 73 App.D.C. 289, 
certiorari denied 62 S.Ct. 94, 314 U. 
S. 625, 86 L.Ed. 602, rehearing de¬ 
nied 62 S.Ct. 177, 314 U.S. 710, 86 
L.Ed. 666—Snider v. Lyons, 286 F. 
932, 62 App.D.C. 198. 

Oouvsrssly, the court of appeals 
cannot infer that there is no eviden¬ 
tiary basis for the trial court's find¬ 
ings where there is no certificate of 
evidence. 

U.S.—Shipe V. Consumers’ Service 
Co., C.C.A.lnd.. 29 F.2d 321, certlo- 
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presented to the appellate court,28 or where the 
record does not show that all the material evidence 
adduced at the trial is before the appellate court .22 
However, this presumption as to the sufficiency of 
the evidence to support a finding is not available to 
prop up the contentions of the appealing party 
where, although one of the findings was in his 
favor, the decree was against him.29-B 

In reviewing the sufficiency of the evidence, where 
it is in the record, to sustain the findings, the court 
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of appeals will view the evidence in the light most 
favorable to the findings^® !® and factual conclu- 
sions28 i5 of the trial court, and in the light most 
favorable to sustaining the judgment.28-2o 

Accordingly, although the appellate court is not 
required to consider the obviously false testimony 
of the prevailing party,28-25 it will view the evidence 
in the light most favorable to such party,and will 
draw every inference fairly and reasonably de- 


rari denied Tudor v, Schindler, 49 
S.Ct. 347, 279 U.S. 860, 73 L.Ed. 
993. 

28. U.S.—City of Woodward v. Cald¬ 
well, C.C.A.Okl., 86 F.2d 567. 

Xn absence of approved ftatement 
of evidence, the trial court’s flnd- 
intfs, on appeal, are presumed to have 
been sustained by the evidence. 

U.S.—Chickasaw Wood Products Co. 
V. Paysinger, C.C.A.Ark., 84 F.2d 
476 —Oriole Phonograph Co. v. Kan¬ 
sas City Fabric Products Co., C.C. 
A.Mo., 34 F.2d 400, certiorari de¬ 
nied 60 S.Ct. 168, 280 U.S, 609, 74 L, 
Ed. 662. 

89. U.S.—Tricou v. Helvering, C.C. 
A., 68 P.2d 280, certiorari denied 
54 S.Ct. 865, 292 U.S. 656, 78 L. 
Ed. 1503, rehearing denied 56 S.Ct. 
67, 293 U.S. 629, 79 L.Ed. 716— 
Carson v. Hurt, Tex., 260 F. 30, 
162 C.C.A. 202. 

“The findings of the court below 
raise the legal presumption that 
there was competent and relevant 
evidence in support of them, in the 
absence of a certificate of the trial 
judge that the bill of exceptions 
contains all the evidence, or all the 
evidence on the particular issues the 
findings concerning which are ques¬ 
tioned.’’ 

U.S.—Southern Surety Co. of Des 
Moines, Iowa v. U. S., C.C.A.S.D., 
23 F.2d 55, 58. certiorari denied 
49 S.Ct. 11. 278 U.S. 604, 73 L.Ed. 
532. 

•8.5 D.C.—^Hlght V. Bichmond Park 
Imp. Co., 47 App.D.C: 518. 

fipJLO U.S.—Fireside Marshmallow 
Co. v. Prank Quinlan Const. Co., 
aA.Mo., 199 F.2d 611—Lewis Mach. 
Co. V. Aztec Lines, C«A.I11., 172 P. 
2d 746—^Reconstruction Finance 
Corp. V. Barrett, C.C.A.I11., 131 F.2d 
746. 

Testiinoiiy is construed most fa¬ 
vorably In support of finding of dis¬ 
trict court. 

U.S.—Chatz v. Armour Plant Bmp. 
Credit Union, C.C.A.I11., 164 P.2d 
286, certiorari denied 67 S.Ct. 83. 
829 U.S. 728, 91 L.Ed. 630, rehear¬ 
ing denied 67 S.Ct. 185, 329 U.S. 
827, 91 L.Ed. 702. certiorari denied 
Chatz V. Todd, 67 S.Ct. 83, 329 U.S. 
728. 91 L.Ed. 680, rehearing denied 


67 S.Ct. 186, 329 U.S. 827, 91 L.Ed. i 
702. ' 

29.15 U.S.—Higgins v. Kitterman. C. 
A.Mo.. 267 P.2d 861—Mueller v. 
Powell. C.A.MO., 203 F.2d 797. 

89.20 U.S.—^Davlin v. Texas Gener¬ 
al indem. Co.. C.A.Tex., 254 F.2d 
860—Globe Indem. Co. v. Hansen, 
C.A.Minn., 231 F.2d 896—Kaiser 
Motors Corp. v. Savage, C.A.Mlnn., 
229 F.2d 626. 

29.25 U.S.—Tenore v. American & 
Foreign Ins. Co. of N. Y., C.A.I11., 
266 F.2d 791. 

30. U.S.—Harrison Sheet Steel Co. 
V. Morgan, C.A.Iowa, 268 F.2d 538 
—Carpenters Union, Local 131 v. 
Cisco Const. Co., C.A.Wash., 266 F. 
2d 365—U. S. v. Stoppelmann, C.A. 
Mo., 266 P.2d 13—Ezee Stone Cut¬ 
ter Mfg. Co. V. Southwest Indus. 
Products, Inc., C.A.Ark., 262 P.2d 
183—Stacker v. U. S., C.A.Cal., 268 
P.2d 112—Lewis Food Co. of Cal. 
V. Milwaukee Ins. Co., C.A.Cal., 267 
F.2d 526—Tenore v. American & 
Foreign Ins. Co. of N. Y., C.A.Ill., 
256 F.2d 791—^Johnson v. State 
Farm Mut. Auto. Ins. Co., C.A.Mo., 
262 F.2d 168—^Wilson v. New York 
Life Ins. Co., C.A.Mo., 260 F.2d 649 
—^North Am. Van Lines. Inc. v. 
Brown, C.A.Mo., 248 F.2d 906— 
Westmoreland Manganese Corp. v. 
U. S., C.A.Ark., 246 F.2d 361— 
Arena Co. v. Minneapolis Gas Co., 
C.A.Minn., 234 P.2d 461—^Daniel v. 
U. S., C.A.Tex., 234 F.2d 102, certio¬ 
rari denied 77 S.Ct. 862, 262 U.S. 
971, 1 L.Bd.2d 324—Meier & Pohl- 
mann Furniture Co. v. Gibbons, C. 
A.Mo., 233 F.2d 296, certiorari de¬ 
nied 77 S.Ct. 101, 862 U.S. 879, 1 
L.£d.2d 80—Checker Food Prod¬ 
ucts Co. V. Ralston Purina Co., C. 
A.Mo., 232 F.2d 477—^Wheeler v. 
Holland, C.A.Ga., 218 F.2d 482— 
Lanza v. Carroll, C.A.Ark., 216 P.2d 
808, reversed on other grounds 75 
S.Ct. 804, 349 U.S. 408, 99 L.Ed. 
1183—Clarke Hybrid Corn Co. v. 
Stratton Grain Co., C.A«Iowa, 214 
P.2d 7—^Keller Products v. Rubber 
Linings Corp., C.A.I11,, 213 F.2d 
382—Judd V. Wasie, C.A.Minn., 211 
P.2d 826—Rennlcke v. U. S., C.A. 
Ark., 207 P,2d 429—Kahler v. Lib¬ 
erty Mut. Ins. Co., C.A.Minn., 204 
P.2d 804—Troyak v. Enos, C.A.Ind., 
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204 P.2d 636—Maryland Cas. Co. v. 
Independent Metal Products Co., C. 
A.Neb., 203 F.2d 838—Sherman Inv, 
Co. V. U. S., C.A.MO., 109 P.2d 604— 
Linscomb v. Goodyear Tire & Rub¬ 
ber Co., C.A.MO., 199 F.2d 431— 
Kansas City Stockyards Co. of Mo. 
V. Anderson. C.A.Mo., 199 F.2d 91— 
Mitton V. Granite State Fire Ins. 
Co., C.A.C 0 I 0 .. 196 F.2d 988—The 
Sirius Star v. Sturgeon Bay Ship¬ 
building & Dry Dock Co.. C.A.Wis., 
196 F.2d 479—Centray Ry. Signal 
Co. V. Longden, C.A.Ind., 104 F.2d 
310—Hanock v. Eck, C.A.Ill., 183 F. 
2d 632—Pendergrass v. New York 
Life Ins. Co., C.A.Ark.. 181 P.2d 
136—Ruud V. American Packing & 
Provision Co., C.A.Idaho, 177 P.2d 
638—Peterson v. Denevan, C.A.S. 
D., 177 P.2d 411—Skelly Oil Co. v. 
Holloway, C.A.M 0 ., 171 P.2d 670— 
Grandin Grain & Seed Co. v. U. S., 

C. A.N.D., 170 F.2d 425—Federal 

Sav. & Loan Ins. Corp. v. First 
Nat. Bank, Liberty, Mo., C.C.A.Mo.. 
164 F.2d 929—Walling v. Frank 
Adam Elec. Co., C.C.A.Mo., 1C3 F. 
2d 277—^Anderson v. Federal Car¬ 
tridge Corp., C.C.A.Minn., 156 P.2d 
681—Jackson County, S. D. v. Duf- 
ty, C.C.A.S.D., 147 F.2d 227—Smith 
v. Porter, C.C.A.Ark., 143 F.2d 292 
—Cleo Syrup Corp. v. Coca-Cola 
Co., C.C.A.MO.. 139 F.2d 416. certio¬ 
rari denied 64 S.Ct. 638. 321 U.S. 
781, 88 L.Ed. 1074—1". S. v. Scar¬ 
borough, C.C.A.Cal., 57 F.2d 137— 

U. S. V. Perry, C.C.A.Ark., 65 P.2d 
819. 

D.C.—^Washington Ry. & Electric Co. 

V. Chapman, 65 F.2d 486. 62 App. 

D. C. 140, certiorari denied Chap¬ 
man V. Washington Ry. & Electric 
Co., 64 S.Ct. 76, 290 U.S. 661, 78 L. 
Ed. 672—Key v. Polk, 63 F.2d 368, 
61 App.D.C. 882—Baltimore & O. 
R. Co. V. Fidelity Storage Co., 2 F. 
2d 310, 66 App.D.C. 92. 

All controverted questions of fact 

must be taken in their most favor¬ 
able possible light for parties who 
prevailed at trial. 

U.S.—U. S. V. Comstock Extension 
Min. Co., C.A.Arlz., 214 P.2d 400. 

All oonfllets In evidence must be 
resolved by appellate court in favor 
of prevailing party. 

U.S.—American Nat. Bank of St. 
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ductible from the evidence in favor of the success¬ 
ful party^®-® and the findings.^! 

Moreover, the prevailing party’s evidence will be 
accepted as true,^!-® and the appellate court will as¬ 
sume that all conflicts in the evidence were re¬ 
solved by the trial court in his favor.®!-^® 

The burden is on the unsuccessful party to show 
that the evidence compelled a finding in his favor.32 
It has been held, however, that when the sufficiency 
of the evidence to sustain a particular finding of 
fact is challenged, the successful litigant is under a 
duty to call to the attention of the appellate court 
any supporting evidence to be found in the rec- 
ord.32.5 
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§ 297(46). -Findings Implied and Inter¬ 

preted; Conclusions of Law 

Where the record doee not contain exprete findings 
of all material facts, facts necessary for the support of 
the Judgment will be presumed to have been found by 
the trial court; and in interpreting the findings, the 
appellate court will indulge In such presumptions as will 
make them support the Judgment. Conclusions of law 
of the lower court will be presumed to be right. 

Where the record does not contain express find¬ 
ings of all material facts involved in the case, it will 
be presumed by the court of appeals that the lower 
court found, in favor of the prevailing party, all 
the facts necessary for the support of the judg- 
ment.33 So, where there is only a general finding, 
all questions of fact are presumed to have been re¬ 
solved in favor of the prevailing party and 


Paul V. National Indem. Co. of 
Omaha, C.A.Minn., 222 F.2d 513. 

30.5 XJ.S.—Northwestern Mut. Life 
Ins. Co. V. U. S. Nat. Bank of Oma¬ 
ha, C.A.Neb., 267 F.2d 565—U. S. 
V. Stoppelmann, C.A.Mo., 266 F.2d 
13—Ezee Stone Cutter Mfg. Co. v. 
Southwest Indus. Products, Inc., 
C.A.Ark., 262 F,2d 183—Stacher v. 

U. S.. C.A.Cal.. 268 F.2d 112—Wil¬ 
son V. New York Life Ins. Co., C. 
A.Mo., 260 F.2d 649—Daniel v. U. 
S., C.A.Tex., 234 F.2d 102, certio¬ 
rari denied 77 S.Ct. 362, 362 U.S. 
071, 1 L.Ed.2d 324—Checker Pood 
Products Co. V. Ralston Purina Co., 
C.A.Mo., 232 P.2d 477—^American 
Nat. Bank of St. Paul v. National 
Indem. Co. of Omaha, C.A.Minn., 
222 F.2d 613—Wheeler v. Holland, 
C.A.Ga., 218 F.2d 482—Lanza v. 
Carroll, C.A.Ark., 216 F.2d 808, re¬ 
versed on other grounds 76 S.Ct. 
804, 349 U.S. 408, 99 L.Ed. 1183— 
Clarke Hybrid Corn Co. v. Strat¬ 
ton Grain Co., C.A.Iowa, 214 r.2d 
7—Rennlcke v. U. S., C.A.Ark., 207 
P.2d 429—Franck v. EQuitable Life 
Ins. Co., C.A.Iowa, 203 F.2d 473— 
Berkshire Land Co. v. Federal Sec. 
Co., C.A.Pa., 199 F.2d 438—Hunter 

V. Shell Oil Co., C.A.Tex., 198 F.2d 
485—Imperial Assur. Co. of N. Y. 
V. Joseph Supomlck & Son, C.A. 
Minn., 184 F.2d 930—Pendergrass 
V. New York Life Ins. Co., C.A. 
Ark., 181 P.2d 136—Skelly Oil Co. 
V. Holloway, C.A.Mo., 171 P.2d 670 
—Cashman v. Mason, C.C.A.Mlnn., 
166 F.2d 693—^Waltz v. Ellinghouse, 
C.C.A.Iowa, 165 F.2d 696—Cleo 
Syrup Corp. v, Coca-Cola Co., C.C. 
A.Mo., 139 F.2d 416. certiorari de¬ 
nied 64 S.Ct. 638, 321 U.S. 781, 88 
L.Ed. 1074. 

D.C.—U. S. V. Ingalls, 114 P.2d 889, 
72 App.D.C. 883. 

31. U.S.—Higgins V. Kitterman, C, 
A.Mo., 267 F.2d 861—Central Ry. 
Signal Co. v. Longden. C.A.Ind., 194 
P.2d 310—First Nat. Bank of Colo¬ 
rado Springs v. McGuire, C^Atlnd., 


184 F.2d 620—Lewis Mach. Co. v. 
Aztec Lines. C.A.I11., 172 P.2d 746 
—^Walling V. Prank Adam Elec. 
Co., C.C.A.Mo., 163 P.2d 277—U. S. 
V. Nelson, C.C,A.Ark., 102 P.2d 
616, certiorari denied 60 S.Ct. 81, 
308 U.S. 650, 84 L.Ed. 462. 

31.5 U.S.—Imperial Assur. Co. of N. 
Y. V. Joseph Supomlck & Son, C.A. 
Minn., 184 F.2d 930—Maryland Cas. 
Co. V. Cushing, C.A.in., 171 F.2d 
267—Shuttleworth v. Crown Can 
Co., C.C.A.Ind., 165 P.2d 974. 

Facts assimied to havs bssii estab¬ 
lished 

(1) Court of appeals would assume 
as established all facts that prevail¬ 
ing party’s evidence reasonably tend¬ 
ed to prove. 

U.S.—Hunter v. Shell Oil Co., C.A. 
Tex., 198 F.2d 485. 

D.C.—U. S. V. Ingalls, 114 P.2d 839, 
72 App.D.C. 383. 

(2) All facts and proper inferenc¬ 
es to be drawn therefrom, most fa¬ 
vorable to findings of trial court, 
would be treated as established. 

U.S.—Evans Elec. Const. Co. v, Sor- 

gel Elec. Co., C.A.Mo., 191 F.2d 929. 
31.10 U.S.—Judd V. Wasie, C.A. 
Minn., 211 P.2d 826—Gibbs Corp. 
V. Arundel Corp., C.A.Fla., 209 F. 
2d 661—^Kahler v. Liberty Mut. Ins. 
Co., C.A.Minn., 204 P.2d 804—Sher¬ 
man Inv. Co. V. U. S., C.A.MO., 199 
P.2d 504—Linscomb v. Goodyear 
Tire & Rubber Co., C.A.Mo., 199 P. 
2d 431—Waters v. U. S., C.A.Cal., 
191 F.2d 212—^Peterson v. Denevan, 
C.A.S.D.. 177 P.2d 411—Jackson 

County, S. D., v. Dufty, C.C.A.S.D., 
147 P,2d 227—Lowden v. Hanson, 
C.C.A.Mlnn., 184 P.2d 348. 

38. U.S.—^Anderson v. Federal Car¬ 
tridge Corp., C.C.A.Minn., 166 P.2d 
681—Jones v. U. S., C.C.A.M18S.. 
65 F.2d. 674. 

Burden of showing error In findings 
generally see supra S 297(43). 

38.5 U.S.—Cohen v. C. L R., C.A.9, 
266 F.2d 6. 


When petitioner In tax case, or ap¬ 
pellant in any case, asserts that par¬ 
ticular finding of fact has no sup¬ 
port in evidence, respondent or ap¬ 
pellee, as case may be, has duty of 
calling to reviewing court's attention 
any supporting evidence to be found 
in record, because of the practical 
difficulty which faces petitioner or 
appellant In trying to prove such a 
negative as compared to the ease 
with which respondent or appellee 
can prove the affirmative by point¬ 
ing to supporting evidence. 

U.S.—Cohen v. C. I. R., supra. 

33. U.S.—U. S. V. City of Chester, 
C.C.A.Pa., 144 F.2d 416. 

Treat v. Farmers’ L. & T. Co., 
N.Y., 186 F. 760, 108 C.C.A. 98. 
D.C.—Shellman v. Shellman, 95 F.2d 
108, 68 App.D.C. 197. 

34. U.S.—Title Ins. & Guaranty Co. 
V. Hart. C.C.A.Nev., 160 F.2d 961. 
certiorari denied 68 S.Ct. 64, 332 U. 
S. 761, 92 L.Ed. 347—Seaboard Ter¬ 
minal & Refrigeration Co. v. Dros- 
te. C.C.A.N.Y., 80 F.2d 96—Banque 
de France v. Chase Nat. Bank of 
City of New York, C.C.A.N.Y., 60 F. 
2d 703—South Sioux City v. Han- 
chett Bond Co., C.C.A.Neb., 19 F,2d 
476—Hyman-Michaels Co. v. Fox, 
C.C.A.N.Y., 298 F. 440—National 
Surety Co. v. Lincoln County, 
Mont., Mont., 288 F.2d 706, 161 C.C. 
A. 655. 

General judarment Is conclusive 
finding of all necessary facts, where 
bill of exceptions shows no requests 
for findings or declarations of law, 
nor exceptions to court’s declara¬ 
tions. 

U.S.—McFarland v. Central Nat. 
Bank of Topeka, Kan., C.C.A.Kan., 
26 F.2d 890, certiorari denied Mc¬ 
Farland V. Central Nat. Bank of 
Topeka, Kan., 49 S.Ct. 12, 278 U.S. 
606, 73 I.i.Ed. 633. 

Trial finding 

Where trial court made ’’trial find¬ 
ing for defendant” (appellee), with- 
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where, from the facts found, other facts which will 
support the judgment may be inferred, such infer¬ 
ence will be presumed, on appeal, to have been made 
by the trial court.36 

In accordance with the provisions of the Federal 
Rules of Civil Procedure, Rule 49 (a), 28 U.S.C.A., 
if the trial court, in submitting special questions 
to the jury in a case submitted for a special verdict, 
omits any issue of fact raised by the pleadings or 
evidence and as to such issue fails to make a find¬ 
ing when he is authorized to do so, it will be assumed 
on appeal that the court made a finding on such 
issue in accordance with the judgment entered on 
the special verdict.36 Where the trial court, in sub¬ 
mitting specific questions, does not include specific 
interrogatories not requested, the reviewing court 
will not presume as a matter of law that findings 
in derogation of the judgment were, or ought to 
have been, made.36-6 

Pursuant to the rule that the failure to find an 
ultimate fact is deemed a finding against the party 
having the burden of proof, on appeal, the appel¬ 
late court will regard all facts not contained in the 
special findings of the trial court as not proved by 


the party having the burden of the issue.3®-i0 

Interpretation of findings. The court of appeals 
will, if possible, in interpreting the findings of fact, 
indulge in such presumptions as will make them sup¬ 
port the judgment.37 

Conclusions of law. In the absence of a contrary 
showing, the court of appeals will generally pre¬ 
sume that the lower court’s conclusions of law were 
right and, where the evidence is not brought up 
on appeal, it will be presumed that they were sup¬ 
ported by the evidence.^^ 

§ 297(47). -By Master 

The general presumption on appeal to the court of 
appeals is in favor of the correctness of the findings and 
conclusions of a master concurred in by the trial court. 

As a general rule, findings made by a master^® 
on oraHi and conflicting^^ evidence, and concurred 
in by the trial court^S are regarded on appeal as 
presumptively correct, unless the appellate court 
is fully satisfied that error has been committed.^* 
Accordingly, it will be presumed on appeal that a 
master’s findings of fact approved by the trial court 
are sustained by the evidence where the record 
contains no statement of the evidence.'^^ 


out more, and entered judgment ac¬ 
cordingly, reviewing court would as¬ 
sume that trial court found all dls- 
puied facts in appellee’s favor. 

D.C.—United Clay Products Co. v. 
Linder, 119 F.2d 466, 73 App.D.C. 
389. 

35. U.S.—Triangle Conduit & Cable 
Co. V. Federal Trade Commission, 
C.C.A., 168 F.2d 175, affirmed 69 S. 
Ct. 888, 336 U.S. 956, 93 L.Ed. 1110 
—Clyde Equipment Co. v. Fiorito, 
C.C.A.Wash., 16 F.2d 106. 

36. U.S.—.^tna Ins. Co. v. Rhodes, 
C.A.N.M., 170 F.2d 111—Hlnshaw 
v. New England Mut. Life Ins. Co., 
C.C.A.MO., 104 F.2d 45, certiorari 
denied 60 S.Ct. 106, 308 U.S. 583, 84 
L.Ed. 488—Hinshaw v. Massachu¬ 
setts Mut. Life Ins. Co., 104 F.2d 
45, certiorari denied 60 S.Ct. 106, 
308 U.S. 583, 84 L.Ed. 488. 

36.5 U.S.—L'Urbaine Et La Seine v. 

Rodriguez, C.A.La.. 268 F.2d 1. 

36.10 U.S.—Shapiro v. Rubens, C.C. 
A.Ind. 166 F.2d 669. 

37. U.S.—^Maryland Casualty Co. v. 
Stark, C.C.A.Nev., 109 F.2d 212. 

38. U.S.—Shearer v. Parmer Life 
Ins. Co., C.C.A.MO.. 262 P. 861. 

39 . U.S.—^U. S. V. 94 Dozen, More or 
Leas, Half-Gallon Bottles Capon 
Springs Water, C.C.A.Pa., 61 P.2d 
913. 

40. U.S.—Carter Oil Co. v. Utilities 
Production Corporation, C.C.A.Okl., 


100 F.2d 1006—Commissioners of 
Sewerage of City of Louisville v. 
Davis. C.C.A.Ky., 88 P.2d 797— 
Stromberg Motor Devices Co. v. 
Zenith-Detroit Corporation, C.C.A. 
N.T., 73 P.2d 62—Pensacola Ship¬ 
building Co. V. Vincennes Bridge 
Co., C.C.A.N.C., 45 F.2d 165—Pensa¬ 
cola Shipbuilding Co. v. Southern 
Wood Preserving Co., C.C.A.N.C., 45 
F.2d 164—^American Securities Co. 
v. Wilkins, C.C.A.Ga., 32 F.2d 36— 
General Fire Extinguisher Co. v. 
Lamar, Ga., 141 F. 363, 72 C.C.A. 
601. 

rindlngs of fact by auditor to 

whom case was referred by trial 
court are presumptively correct. 

D.C.—Graves v. Construction Engi¬ 
neers, 70 P.2d 754, 63 App.D.C. 150. 
riudings of fact by a master not 
excepted to below must be accepted 
as true on appeal. 

U.S.—Fleming v. Noble, Mass., 250 P. 
733, 163 C.C.A. 66. 

41 . U.S.—General Kontrolar Co. v. 
Allen, C.C.A.Ohio, 124 P.2d 123. 

42 . U.S.—Cromwell v. Skinner, C.C. 
A.Okl., 62 F.2d 432, certiorari de¬ 
nied 63 S.Ct, 785, 289 U.S. 754, 77 
L.Ed. 1498—Crawford v. Briant, C. 
C.A.Okl., 53 F.2d 754. 

43 . U.S.—First Trust & Savings 
Bank v. lowa-Wisconsin Bridge Co., 
C.C.A.Iowa, 98 P.2d 416, certiorari 
denied Phoenix Finance Corporation j 
V. Iowa-Wisconsin Bridge Co., 59 i 
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I S.Ct. 243, 306 U.S. 660, 8.8 L.Ed. 420, 
rehearing denied 59 S.Ct. 356, 306 

U. S. 650, 83 L.Ed. 437—In re Wa¬ 
ters, C.C.A.Ala., 93 P.2d 196, 114 A. 
L.R. 1368—Roosevelt v. Missouri 
State Life Ins. Co., C.C.A.Ark., 78 
P.2d 752—Cromwell v. Skinner, C. 
C.A.Okl., 62 F.2d 432, certiorari de¬ 
nied 63 S.Ct. 785, 289 U.S. 754, 77 
L.Ed. 1498—Miller v. U. S., C.C.A. 
Okl., 67 P.2d 987—Crawford v. 
Briant, C.C.A.Okl., 63 P.2d 764— 
Flnefrock v. Kenova Mine Car Co., 
C.C.A.W.Va., 37 P.2d 310—Ameri¬ 
can Securities Co. v. "Wilkins, C.C. 
A.Ga., 32 F.2d 35—Commercial Nat. 
Bank v. Stockyards Loan Co., C.C.A. 
Kan., 16 P.2d 911—Smith v. Hov- 
land, C.C.A.Ariz., 11 F.2d 9, certio¬ 
rari denied Hovland v. Smith, 46 S. 
Ct. 638, 271 U.S. 686, 70 L.Ed. 1151 
—Road Improvement Dist. No. 4 

V. Wilkeraon, C.C.A.Ark., 5 F.2<l 
416—Charles Elmer & Sons v. Kel¬ 
ly, C.C.A.La., 263 F. 687—Tatum 
Bros. Real Estate & Investment Co. 
V. Shenk, Fla., 246 F. 684, 158 C.C.A. 
640, certiorari denied 38 S.Ct. 334, 
246 U.S. 6G4, 62 L.Ed. 928—Brown 
V. Lanyon Zinc Co., C.C.A.Kan., 
179 P. 309—Houck v. Christy, C. 
C.A.Kan., 162 F. 612. 

44 . U.S.—Carter Oil Co. v. Utilities 
Production Corporation, C.C.A.Okl., 
100 F.2d 1006. 

45 . U.S.—Federal Surety Co. v. A. 
Bentley & Sons Co., C.C.A.Ohlo, 61 
P.2d 24, 78 A.L.R. 1041. 
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Indeed) the findings of a master on oral/^ as dis¬ 
tinguished from documentary,^7 evidence are re¬ 
garded on appeal as presumptively correct, even 
where the trial court's findings are in conflict with 
those of the master who saw and heard the witness¬ 
es; but the strength of this presumption is measur¬ 
ably weakened by the contrary finding of the trial 
court,particularly where the master's findings 
are based wholly on inferences whose reasonable¬ 
ness could be as fairly determined by the court as 
by him.^® 

The burden of showing error with respect to find¬ 
ings of a master rests on the party attacking them.^® 

Conclusions. Where the conclusions of the mas¬ 
ter from the facts found are approved by the trial 
court, every reasonable presumption will be in¬ 
dulged in their favor on appeal.Bi 

§ 297(48). Amount of Recovery 

The court of appeale will presume that the amount 
of the recovery la correct and In accord with the evi¬ 
dence, that a generai verdict includes Interest, and that 
Interest allowed was properly allowed. 


The court of appeals must presume that the 
amount of damages awarded by the verdict of the 
jury is correct;®^*®® and the general presumption, 
on appeal, is in favor of the correctness of the 
amount of the recovery.52 Consequently, the ap¬ 
pellate court will presume that the amount awarded 
is in accord with the evidence.®!* On the other 
hand, it will not be presumed that the jury, in 
making the award, applied an erroneous rule of dam¬ 
ages.®^ 

Where, however, the verdict is general and no 
sufficient proof was made of some items of dam¬ 
ages, the court of appeals cannot assume that the 
jury excluded such items from their verdict;®® and 
where the jury fixed damages in a definite amount, 
the reviewing court will not assume that particular 
items were not considered by the jury and were 
excluded from the verdict.®®*® 

In accordance with the rule, stated supra § 297 
(40), that the court of appeals will construe the 
verdict as responsive to any and all material issues 
in the case, the verdict will be construed on appeal 


40. U.S.—In r« Turley, C.C.A.Ind.. 

92 F.2d 944. 

Beason for mle 

Where a special master appointed 
to determine the validity of an as- 
alsrnment of patents and the trial 
court disagreed, since the master had 
superior opportunity to appraise 
credibility of witnesses, his findings 
based on oral testimony were pre¬ 
sumptively correct. 

U.S.—General Kontrolar Co. v. Al¬ 
len, C.C.A.Ohio, 124 F.2d 123. 

**Where the question Is one of ver¬ 
acity it is clear that the appellate 
court should give controlling weight 
to the trier of fact who saw fund 
heard the witnesses.'* 

U.S.~Carter Oil Co. v. McQuigg, C.C. 

A.I11., 112 P.2d 275, 279. 

47. Presumption inapplicable 

Where special master appointed to 
determine the validity of a corpora¬ 
tion's assignment of patents and the 
district court disagreed, the court of 
appeals was not bound, with respect 
to stipulated testimony and documen¬ 
tary evidence, by the presumption 
which attaches to the conclusions of 
the lower tribunale when they are in 
accord. 

U.S.—General Kontrolar Co. v, Allen, 

C.C.A.Ohio, 124 P.2d 128. 

Season for rule 

*‘Where the testimony consists of 
documentary evidence and deposi¬ 
tions, the master is in no better posi¬ 
tion to determine an issue of fact 
than a reviewing court,'* 

U.S.—Carter Oil Co. v. McQuigg, C. 

C.A.I11,, 112 P.2d 275, 279. 


48. U.S.—In re Turley, C.C.A.Ind., 
92 F.2d 944. 

49. Prestuaptlon of slight Import- 
snoe 

In such a case any presumption in 
favor of the master's conclusion can 
be of but slight importance. 

U.S.—Kycoga Land Co. v. Kentucky 
River Coal Corporation, C.C.A.Ky., 
110 F,2d 894, certiorari denied 61 S. 
Ct, 616, 312 U.S. 688, 86 L.Ed. 1125. 

50. U.S.—McColgan v. Maler Brew¬ 

ing Co., C.C.A.Cal., 134 F.2d 386, 
certiorari denied 64 S.Ct, 37, 320 
U.S. 737, 88 L,Ed. 437—Curtice 

Bros. Co. v. Barnard, C.C.A.Ind., 209 
P, 589. 

Burden on appeal of showing error 
generally see supra i 297(23). 

A very hsavy burden rests on such 
party where the master’s findings 
are concurred in by the trial court. 
U.S.—First Trust & Savings Bank v. 
lowa-Wiaconsln Bridge Co., C.C.A. 
Iowa, 98 r.2d 416, certiorari denied 
Phoenix Finance Corporation v. 
lowa-Wisconsin Bridge Co., 69 S. 
Ct. 243, 306 U.S. 660, 83 L.Ed. 420, 
rehearing denied 69 S.Ct. 866, 805 
U.S. 650, 83 L.Ed. 437. 

61. U.S.—Ladd A Tilton Bank v. 
Boyle, C.C.A.Or., 299 P. 66—Flem¬ 
ing V. Noble, Mass., 260 F. 733, 168 
C.CA.. 66. 

51.50 U.S.—Greyhound Corp. v. Blak- 
ley, C.A.Wash., 262 F.2d 401. 

58. U.S.—^Kellte Products v. Blnzel, 
C.A.Ala., 224 F.2d 181. 

Beoovexy for perfloiua Injuries 

(1) An award of damages for per- 
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Bonal injuries enjoys a large pre¬ 
sumption of correctness on appeal. 
U.S.—In re Central R. of New Jersey, 
C.C.A.N.T., 62 P.2d 20. 

(2) Where the master, who paid 
some of the hospital and medical ex¬ 
penses of an injured servant, made 
no request that the award of dam¬ 
ages be diminished on that ground, 
the award will not be disturbed on 
appeal, for it will be presumed that 
it was so diminished. 

U.S.—Grand Trunk Ry. Co. of Cana¬ 
da V. Knapp, Mich., 233 P. 950. 147 
C.C.A. 624. 

53. Evidexloe given proper effect 
Where testimony showing a pro 

tanto satisfaction of libelant’s claim 
was received, it must be assumed on 
appeal that the lower court gave 
proper effect thereto In fixing amount 
of recovery. 

U.S.—The Emilia S. De Perez, Tex., 
248 P. 480, 160 C.C.A. 490. 

54. U.S.—Barrett v. Pournlal, C.C.A. 
N.Y., 21 P.2d 298. 

56. U.S.—Chas. Stolper Cooperage 
Co. V. Miller Hardwood Co., C.C.A. 
Wls., 90 P.2d 178. 

55.5 Taltte of salvage 
Where Jury, in action on fire poli¬ 
cy covering varying quantities of 
merchandise in repair shop, fixed loss 
suffered by insured in a definite 
amount, court of appeals would not 
assume that value of salvage was 
not considered by Jury and excluded 
from the verdict. 

U.S.—^^tna Ins. Co. v, Rhodes, CAu 
N.M., 170 P.2d 111. 
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as responsive to alternate theories of damages.®**-^® 
Where four verdicts, each for the same amount, 
were rendered in a case where only one verdict was 
proper, it may be presumed that they were all for 
the same damages, and thus quadruplicates.^® 

As a corollary of the rule, discussed supra § 297 
(43), that the findings of the trial court are pre¬ 
sumptively correct, the court of appeals will pre¬ 
sume, in the absence of a contrary showing, that 
all proper items were considered by the trial court 
in the computation of damages.®®-® Similarly, the 
findings of the trial court with respect to the dam¬ 
ages recoverable will be presumed by the court of 
appeals to be sustained by the evidence, particularly 
where the evidence is not included in the record on 
appeal.®®-!® 

The reviewing court will not assume that certain 
items were improperly included in the assessment 
of damages, where there was no showing that they 
were in fact included in the judgment of the lower 
court.®®-!® 

The burden of showing error with respect to the 
amount of recovery is on the party asserting such 
crror.®®-2® 

Interest, Ordinarily, a general verdict for plain¬ 
tiff will be presumed to include interest, especially 
where the jury were instructed to award plaintiff 
interest in case they found for him.®*^ Where inter¬ 
est was allowed, it will be presumed, in the absence 
of a contrary showing, that it was properly al¬ 
lowed.®® 


§ 297(49). Order as to New Trial or Setting 
Aside of Verdict 

The court of appeals, In reviewing an order granting 
a new trial or denying a motion for a new trial or to aot 
aside a verdict, will consider all intendments in favor of 
the order and view the evidence most favorably tor the 
prevailing party; on appeal from the setting aside of a 
verdict, the evidence and reasonable inferences there¬ 
from will be viewed in favor of the verdict. 

Generally, the court of appeals will not, as dis¬ 
cussed infra § 297(61), review the action of a trial 
court in granting or denying a motion for a new 
trial, particularly since, as stated infra § 297(59), 
the motion or application for new trial is directed 
to the sound discretion of the lower court. When 
the court of appeals does review an order granting 
a new trial, it will consider all intendments in favor 
of the order made by the trial judge.®®-®® However, 
on appeal from a judgment or order setting aside 
a verdict, the evidence®®-®® and all reasonable in¬ 
ferences arising therefrom®®-®® will be viewed in 
the light most favorable to the party for whom 
the verdict was rendered. 

The court of appeals, in reviewing the denial of 
a motion for a new trial or a motion to set aside a 
verdict, is required to take, or view, the evidence 
most favorably for the prevailing party,®®-®® and he 
is entitled to every favorable inference deducible 
therefrom.®®-'^® 

Evidence considered. The appellate court must 
assume that the trial court considered only compe¬ 
tent evidence when, in denying a motion for a new 
trial, it filed no opinion.®®-*^® 


65.10 U.S.—Siebrand v, Gossnell, C. 
A.Ariz., 234 F.2d 81—Bank of Amer¬ 
ica Nat, Trust & Sav. Ass'n v. Hay¬ 
den. C.A.Cal., 231 F.2d 695. 

56. Action based on four counts 
Where each of four complaints 
was made basis of cause of action 
for malicious prosecution and dam¬ 
ages under each count were identi¬ 
cal, It must be conclusively presumed 
that verdict on first count included 
all recoverable damage, both actual 
and punitive. 

U.S.—Rouse V. Burnham, C.C.A.Kan., 
51 P.2d 709. 

56.5 U.S.—Stone v. Parnell, C.A.Cal., 
239 P.2d 760. 

56.10 Particular findings presumed 
sustained by avldenoe 

(1) Where record did not contain 
the evidence on which trial court 
based its finding of damages recover¬ 
able for buyer’s failure to purchase 
minimum amounts of natural gas 
required by contract, appellate court 
would assume that evidence was suf¬ 
ficient to justify the finding. 

U.S.—Kentucky Natural Gas Corp. v. 
Indiana Gas & Chemical Corp., C. 
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C.A.Ind., 129 P.2d 17, 143 A.L.R. 
484, certiorari denied Indiana Gas 
& Chemical Corp. v. Kentucky Nat¬ 
ural Gas Corp., 63 S.Ct. 161, 317 
U.S, 678, 87 L.Ed. 644. 

(2) Where evidence before district 
court as to subsequent sale at in¬ 
crease over contract price is omitted 
from record, which did not show date 
of such sale with reference to date 
of breach of contract, court of ap¬ 
peals must assume that omitted evi¬ 
dence sustained finding that damages 
awarded buyer were not above mar¬ 
ket price on date of breach. 

U.S.—Tozzi V. Bailey, C.C.A.Cal., 148 
F.2d 660. 

66.15 U.S.—^U. S. for Use and Bene¬ 
fit of Irvine v. Traylor Bros., Inc., 
C.A.Ind., 246 F.2d 678. 

66>S0 U.S.—General Ins. Co. of 

America v. Pathfinder Petroleum 
Co., C.C.A.Cal., 146 F.2d 368, certio¬ 
rari denied 65 S.Ct. 679, 824 U.S. 
844, 89 UEd. 1406. 

57. U.S.—Grand Trunk Western R. 
Co. V. H. W. Nelson Co., C.C.A. 
Mich., 116 F.2d 828, rehearing de¬ 
nied 118 F.2d 262. 
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58. U.S.—^National Lock Co. v. Hog- 
land, C.C.A.I11., 101 F.2d 676. 

58.60 U.S.—Turner v. U. S., C.A. 
Tenn., 229 F.2d 944, certiorari de¬ 
nied 76 S.Ct. 1038, 861 U.S. 970, 100 
L.Ed. 1489. 

68.55 U.S.—Grey v. American Air¬ 
lines, C.A.N.Y., 227 F.2d 282, cer¬ 
tiorari denied 76 S.Ct. 476, 860 U. 
S. 989, 100 L.Ed. 866—Eckenrode v. 
Pennsylvania R. Co., C.C.A.Pa., 164 
F.2d 996, affirmed 69 S.Ct. 91, 886 
U.S. 329, 93 L.Ed. 41. 

58.60 U.S.—Eckenrode v. Pennsylva¬ 
nia R. Co., supra. 

5a65 U.S.—Sisco V. McNutt, C.A. 
Ark., 209 F.2d 650—Lumbermens 
Mut, Caa. Co. v. Hutchins. C.A.La., 
188 F.2d 214—Masterson v. Penn¬ 
sylvania R. Co., C.A.Pa., 182 F.Sd 
793. 

68.70 U.S.—Sisco v. McNutt, C.A. 
Ark., 209 P.2d 660. 

D.C.—Capital Transit Co, ▼. Blng- 
man, 212 F.2d 241. 94 U.SJlpp.D.a 
76. 

68.76 U.S.—^U. S. V. Kansas City. 
Mo., C.C.A.MO., 167 F.2d 469. 
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§ 297(50). Judgment or Decree 

All intendments ere in favor of the Judgment ap¬ 
pealed from, and, in the absence of a contrary showing, 
the general presumption is In favor of the regularity, 
correctness, and validity of the Judgment or decree of the 
lower court. The court of appeals presumes that the 
evidence sustains the Judgment, and views the record In 
the light most favorable thereto. 

All intendments are in favor of the judgment 
appealed from,58.90 and in the absence of a contrary 
showing, the judgment or decree of the trial court is 
entitled to a presumption of regularity, correct¬ 
ness®® and validity.®®*® Accordingly it will be as¬ 
sumed, in the absence of a showing to the contrary, 
that the trial court had before it facts which war¬ 
ranted its judgment or decree®® and that it correctly 
decided all issues before it.®^ So, where a per¬ 
petual injunction was refused by the court below. 


36 C.J.S. 

it will be assumed, in the absence of a contrary 
showing, that it was denied as a matter of discrc- 
tion.®2 

Conformity of judgment to evidence. In the ab¬ 
sence of a contrary showing, the judgment or de¬ 
cree of the court below will be presumed, on appeal, 
to be sustained by the evidence.®® This is particu¬ 
larly true where the evidence has not been properly 
brought up and presented to the appellate court;®® 
and it has been held that this presumption must pre¬ 
vail on appeal where it is not legally challenged,®®-® 
as by a motion for a directed verdict.®® ^® 

Where the evidence is properly in the record, the 
court of appeals, on reviewing the sufficiency of the 
evidence to support the judgment, will view the evi¬ 
dence in the light most favorable to the successful 
party®® and will draw every inference fairly deduci- 


5&90 U.S.—Continental Can Co. v. 
Horton. C.A.Neb., 250 P.2d 637— 
Gulf, M. & O. R. Co. V. William, 
son, G.A.Mo., 191 F.2d 887—iEtna 
Ins. Co. V. Rhodes, C.A.N.M., 170 F. 
2d 111. 

Subject matter 

All intendments are presumed in 
favor of judgment on subject matter 
within jurisdiction of trial court. 
U.S.—^U. 8. V. Preston, C.A.9, 232 F. 
2d 77, certiorari denied 77 S.Ct. 97, 
352 U.S. 871, 1 L.Bd.2d 77. 

59. U.S.—^American Mfrs. Mut. Ins. 
Co. V. Wilson-Kelth & Co., C.A.Mo., 
247 P.2d 249—Mitchell v. Joseph, 
C.C.A.I11.. 117 F.2d 263—McGee v. 
Nee, C.C.A.MO., 113 F.2d 543—Wa¬ 
bash Ry. Co. V. Bridal, C.C.A.Mo., 
94 F.2d 117, certiorari denied 59 S. 
Ct. 63, 305 U.S. 602, 83 L.Ed. 382 
—Becker v. Evens & Howard Sew¬ 
er Pipe Co., C.C.A.MO.. 70 F.2d 596 
—Bain v. Indiana Nat, Bank, C.C. 
A.Ind., 64 F.2d 112—U. S. v. Fidel¬ 
ity & Guaranty Co, v. Ueong Dung 
Dye, C.C.A.Hawall, 52 F.2d 567. cer¬ 
tiorari denied 52 S.Ct. 311. 285 U.S. 
637, 76 L.Ed. 930—Heiner v. Cros¬ 
by. C.C.A.Pa., 24 F.2d 191—Smith 
V. McCullough. C.C.A.Okl., 285 F. 
698, reversed on other grounds 46 
S.Ct. 338. 270 U.S. 456. 70 L.Ed. 682 
—^U. S. V. Porter Fuel Co., Colo., 
247 F. 769, 159 C.C.A. 627. 

Xiegsaiy oorrsot adjudioatioa of oobu 
trovsrsy 

Court of appeals must assume that 
the judgment of the district court 
from which an appeal is taken is a 
legally correct adjudication of the 
controversy. 

U.S.—Danaher v. U. S., C.A.Ark., 184 
P.2d 673—Chicago Great Western 
Ry. Co. V. Beecher, C.C.A.Minn.. 
160 F.2d 894, certiorari denied 66 
S,Ct. 339. 326 U.S. 781, 90 UEd. 
478. 

B9.B U.S.—^American Mfrs. Mut. Ins. 


I Co. V. Wllson-Kelth & Co., C.A.Mo., 
I 247 F.2d 249. 

60. U.S.—Mason v. Citizens’ Nat. 
Trust & Savings Bank of Los An¬ 
geles, C.C.A.Cal.. 71 P.2d 246. 

61. U.S.—Heffron v. Western Loan 
& Building Co., C.C.A.Cal., 84 F.2d 
301, 112 A.L.R. 501, certiorari de¬ 
nied 57 S.Ct. 189, 299 U.S. 597, 81 
L.Ed. 440. 

ZsBiies act raised on appeal 

Where defendant did not appeal, 
and complainant appealed only from 
the award of damages, claiming it in¬ 
adequate, it will be presumed on ap¬ 
peal that the determination of the 
trial court that defendant was liable 
was correct. 

U.S.—L. A, Westermann Co. v. Dis¬ 
patch Printing Co., Ohio, 233 F. 
609, 147 C.C.A. 417, reversed on 
other grounds 39 S.Ct. 194, 249 U.S. 
100, 63 L.Ed. 499. 

Detemilaatloa presfuned limited to 
proper matters 

Court of appeals would assume 
that district court after joinder of 
issues and trial, would determine 
only such questions as properly 
might be adjudicated. 

U.S.—Maryland Casualty Co. v. Tex¬ 
as Co., C.C.A.MO., 114 F.2d 952. 

68. U.S.—^Atwood V, Rhode Island 
Hospital Trust Co., C.C.A.R.I., 34 
F.2d 18, certiorari denied 60 S.Ct. 
81, 280 U.S. 600, 74 L.Ed. 646. 

63. U.S.—Guaranty Trust Co. of 
New York v. Minneapolis & St. L. 
R. Co., C.C.A.Minn., 86 F.2d 747, 
certiorari denied 50 S.Ct. 407, 281 
U.S. 766, 74 L.Ed. 1166. 

D.C.—Avery v. Vernon, 40 P.2d 796, 
69 APP.D.C. 284, certiorari denied 
51 S.Ct. 82, 282 U.S. 857, 75 L.Ed. 
769—^Wedderburn v. Wedderburn, 
46 App.D.C. 149—^Fletcher v. 
Fletcher, 48 App.D.C. 180. 

4 C.J. p 786 note 29 [b]. 
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Snbstaatial legal evidence 

U.S.—Harnlk v. Lilley, C.C. A. Ark., 
167 F.2d 159. 

84. U.S.—^tna Ins. Co. v. Rhodes, 
C.A.N.M., 170 P.2d 111—Stevenson 
v. Fisk, C.C.A.Tex., 161 F.2d 1010— 
Baldwin v. Myers, C.C,A.Ark., 76 
P.2d 529—^American Nat. Red Cross 
V. Raven Honey Dew Mills, C.C.A. 
Neb., 74 F.2d 160—Brown Sheet 
Iron & Steel Co. v. Maple Leaf Oil 
& Refining Co., C.C.A.Minn., 68 F. 
2d 787—^U. S. V. 94 Dozen, More or 
Less, Half-Gallon Bottles Capon 
Springs Water, C.C.A.Pa., 61 P.2d 
913—Hoffer Oil Corporation v. Car¬ 
penter, C.C.A.Okl„ 34 F.2d 689, cer¬ 
tiorari denied 50 S.Ct. 158, 280 U.S. 
608, 74 L.Ed. 651—Morrison v. Re- 
gus, C.C.A.La., 22 F.2d 804—King 
Lumber Co. v. Benton, Tex., 186 F. 
458, 108 C.C.A. 436. 

Where record was fragmentary and 
oonfnssd, reviewing court would pre¬ 
sume that unreported evidence was 
sufheient to sustain the judgment. 
U.S.—In re Ripp, C.A.Wls., 242 P.2d 
849. 

64.5 U.S.—Harnik v. Lilley, C.C.A. 

Ark., 167 F.2d 169. 

64.10 U.S.—Harnlk v. Lilley, supra. 

65. U.S.—Stone v. Farnell, C.A.Cal., 
239 P.2d 750—Rodgers v. O’Reilly, 
C.A.S.C., 226 F.2d 176—Sun Ins. Of¬ 
fice, Limited v. Gonce, C.A.Nev., 224 
P.2d 260—^Albers v. Continental 
Grain Co., C.A.I11., 220 P.2d 847— 
Barrett v. Chicago & N. W. Ry. Co., 
C.A.IH., 207 P.2d 6—Empire DIst, 
Elec. Co. V. Rupert, C.A.Mo., 199 F. 
2d 941, certiorari denied Rupert v. 
Empire Diet. Elec. Co., 73 S.Ct. 649, 
346 U.S. 909, 97 L.Ed. 1344—Mlt- 
ton V. Granite State Fire Ins. Co., 
C.A.C 0 I 0 ., 196 F.2d 988—St. Paul 
Hotel Co. V. Lohm. C.A.Mlnn., 196 
F.2d 233—Mutual Life Ins. Co, of 
N. Y. v. Morairty, C.A.Ariz., 178 
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ble from the evidence in favor of the judgment;®^ 
and where the evidence is conflicting, the burden is 
on appellant to show that the judgment is against 
a decided preponderance of the evidence.®"^ 

Judgment hy consent or stipulation. When a 
judgment recites that it is by consent, confession, 
agreement, or stipulation, the recital will be taken 
as presumptively true.®® 

Theory of judgment. Where the judgment for 
plaintiff was based solely on one of several theories 
of liability stated in the complaint, and on appeal 
plaintiff makes no attempt to sustain the judgment 
on any other theory, the court of appeals will as¬ 
sume that the other theories were abandoned.®®*® 

§ 297(51). -Judgment Notwithstanding 

Verdict 

In reviewing the grant or refusal of a Judgment not¬ 


withstanding the verdict, the court of appeal* takes the 
view of the evidence, and Inferences therefrom, most 
favorable to the verdict and the party for whom It was 
rendered. 

In reviewing the grant or refusal of a judgment 
notwithstanding the verdict, the court of appeals 
is required to take that view of the evidence®®*®® 
and inferences reasonably deductible therefrom®®*®® 
which will tend to support the verdict. Accordingly, 
the court will consider the evidence in the light 
most favorable to the party in whose favor the 
verdict was rendered,®® and will draw in his favor 
all inferences fairly deducible from the evidence.*^® 
Thus, on plaintiff's appeal from a judgment for de¬ 
fendant notwithstanding the verdict,^®*® or on de¬ 
fendant's appeal from the denial by the trial court 
to grant defendant’s motion of judgment notwith¬ 
standing the verdict,^®*!® the evidence will be viewed 


F.2d 470. certiorari denied Morairty 
V. Mutual Life Ins. Co. of New 
York. 70 S.Ct. 673, 339 U.S. 937, 94 
L.Kd. 1355—Baltimore & O. R. Co. 
V. Felgenhauer, C.C.A.Mo., 168 F.2d 
12—Tennant v. Peoria & Pekin Un¬ 
ion Ry. Co., C.C.A.I11., 134 F.2d 860, 
reversed on other grounds 64 S.Ct. 
400, 321 U.S. 29, 88 L.Ed. 620, re¬ 
hearing denied 64 S.Ct. 610, 321 U.S. 
802, 88 L.Ed. 1089—Montgomery 
\\'ard & Co. v. Callahan. C.C.A.Kan., 
127 F.2d 32—Inland Power & Light 
Co. V. Grleger, C.C.A.Wash., 91 F.2d 
811—U. S. V. Linde, C.C.A.Kan., 71 
F.2d 925—Wilmington Transp. Co. 
V. Standard Oil Co., C.C.A.Cal., 53 F. 
2d 787. 

66. U.S.—Globe Cereal Mills v. 

Scrivener, C.A.Colo., 240 P.2d 330— 
Barrett v. Chicago & N. W. Ry. Co., 
C.A.Ill., 207 F.2d 6—Inland Power 
& Light Co. V. Grleger, C.C.A.Wash., 
91 F.2d 811. 

67. U.S.—Shepard v, Reed, C.C.A. 
Tenn., 26 F.2d 19. 

68. U.S.—Loy v. Alston, Mo., 172 F. 
90, 96 C.C.A. 678. 

68.5 U.S.—^Kassvan v. Thomas B. 

McElroy Co., C.A.I11., 179 F.2d 97. 
68.50 U.S.—Dortch V. New York Life 
Ins. Co., C.A.Ark., 268 P.2d 149— 
Hilton V. Duke Power Co., C.A.S.C., 
254 F.2d 118, rehearing denied 256 
P.2d 840—Emco Mills, Inc. v. Is- 
brandtscn Co., C.A.Ark., 210 P.2d 
319—Keller v. Elks Holding Co., 
C.A.N.D., 209 F.2d 901—Clain v. 
City of Burlington, C.A.Vt., 202 P. 
2d 532—Geo. D. Horning, Inc., v. 
McAleenan, C.C.A.Va., 149 P.2d 661, 
certiorari denied 66 S.Ct. 142, 326 
U.S. 761, 00 L.Ed. 468. 

68.55 U.S.—Dortch v. New York Life 
Ins. Co., CA.Ark., 268 P.2d 149— 
Keller v. Elks Holding Co., C.A. 
N.D., 209 P.2d 901. I 


89. U.S.—Rudlolf V. Johnson. C.A. 
Mo., 267 P.2d 708—Zegan v. Cen¬ 
tral R. Co. of N. J., C.A.Pa., 266 F. 
2d 101—Lake v. Chicago-Indlana 
Freight Lines, Inc., C.A.lnd., 256 F. 
2d 626—Wilson v. Goscinske, C.A. 
Mich., 233 F.2d 759—Union Ry. Co. 
V. Williams, C.A.Tenn., 187 F.2d 
489, certiorari denied 72 S.Ct. 66, 
342 U.S. 839, 96 L.Ed. 634—Jaggers 
V. Southeastern Greyhound Lines, 
C.C.A.Tenn., 126 F.2d 762—Clin* v. 
Southern Ry. Co., C.C.A.N.C., 116 
F.2d 907—Cranston v. Baltimore & 
O. R. Co., C.C.A.Pa.. 109 F.2d 630— 
Maty V. Grasselli Chemical Co., C. 
C.A.N.J., 98 F.2d 877. 

D.C.—Roberts v. Capital Transit Co., 
131 P.2d 871, 76 U.S.App.D.C. 367. 

Party on whom oau* of proof im¬ 
posed 

Appellate court will construe the 
evidence most favorably for the par¬ 
ty on whom the onus of proof Is im¬ 
posed, since it is required, on appeal 
from a Judgment notwithstanding the 
verdict, to balance the weight of the 
evidence against the determination 
of the trial court and in favor of the 
Jury’s determination. 

D.C.—Simmonds v. Capital Transit 
Co., 147 F.2d 670, 79 U.S.App.D.C. 
371—Shewmaker v. Capital Transit 
Co., 143 F.2d 142. 79 U.S.App.D.C. 
102 . 

70. U.S.—Thleman v. Johnson, C.A. 
Minn., 267 F.2d 129—Seaboard Sur. 
Co. V. Permacrete Const. Corp., C. 
A.Pa., 221 P.2d 366—Sisco v. Mc¬ 
Nutt, C.A.Ark., 209 F.2d 660—Dostal 
V. Baltimore & O. R. Co., C.A.Pa., 
189 F.2d 352—^Klefer-Stewart Co. v. 
Joseph E. Seagram & Sons, C.A. 
Ind., 182 F.2d 228, reversed on oth¬ 
er grounds 71 S.Ct. 259, 340 U.S. 
211, 95 L.Ed. 219, rehearing denied 
71 S.Ct. 487. 340 U.S. 939. 96 L.Ed. 
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678—Brown v. Dorney Park Coast¬ 
er Co.. C.C.A.Pa., 167 P.2d 433— 
McGlvern v. Northern Pac. Ry. Co., 
C.C.A.Minn., 132 F.2d 213—Dierks 
Lumber & Coal Co. v. Mabry, C.C. 
A.Ark., 128 P.2d 1005—Kvart v. 
Swedish American Line, C.C.A.N. 
Y., 126 P.2d 279—Adams v. U. S., 
C.C.A.Ill., 116 P.2d 199—Cranston 
V. Baltimore & O. R. Co., C.C.A.Pa., 
109 F.2d 680—Maty v. Grasselli 
Chemical Co., C.C.A.N.J., 98 P.2d 
877. 

D.C.—Capital Transit Co. v. Bingman, 
212 F.2d 241, 94 U.S.App.D.C. 76. 

7a5 U.S.—Collins v. Rlsner, C.A.S. 
C., 269 P.2d 654—Thleman v. John¬ 
son, C.A.Minn., 257 F.2d 129—Gum- 
pert V. Bon Ami Co., C.A.N.Y., 251 
F.2d 735—Brown v. Moore, C.A. 
Pa., 247 P.2d 711, certiorari denied 
78 S.Ct. 148, 366 U.S. 882, 2 L.Ed. 
2d 112—Seaboard Sur. Co. v. Per¬ 
macrete Const. Corp., C.A.Pa., 221 
F.2d 366—Shannon v. Union Barge 
Line Corp., C.A.Pa., 194 F.2d 684, 
certiorari denied 73 S.Ct. 62, 344 

U. S. 846, 97 L.Ed. 668—Swlgart v. 
Chicago & N. W. Ry. Co., C.A.Ill., 
180 F.2d 177—^Fore v. Southern Ry. 
Co., C.A.Va., 178 F.2d 349-Williams 

V. Reading Co., C.A.Pa., 176 P.2d 
82—^AVolfe v. Henwood, C.C.A.Ark.. 
162 F.2d 998, certiorari denied 68 
S.Ct. 88, 832 U.S. 773, 92 L.Ed. 867 
—Eiseman v. Pennsylvania R. Co., 
C.C.A.Pa., 161 F.2d 222. 

70.10 U.S.—^American Sur. Co. v. 
Schottenbauer, C.A.Mlnn., 267 F.2d 
6—Chicago Great Western Ry. Co. 
V. Scovel, C.A.Minn., 232 F.2d 962, 
certiorari denied 77 S.Ct. 63, 362 
U.S. 835, 1 L.Ed.2d 64—Pslnakis v. 
Psinakis, C.A.Pa., 221 F.2d 418— 
Beattie v. Elgin, J. 6b E. Ry. Co., 
C.A.I11., 217 P.2d 863—Sisco v. Mc¬ 
Nutt, C.A.Ai'k., 209 F.2d 550—Coyl* 
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by the reviewing court in the light most favorable 'wiwino a •umn's'y Judament, th. court view, the 
^ ^ record In the light most favorable to the party opposing 

to plaintiii. the Judgment, taking as true his evidence and properly 

Moreover, the court of appeals will assume that 

all the evidence in favor of the party for whom Where there is something in the record on which 
the verdict was rendered,and all the infer- to base the presumption, it may be presumed that 
ences that may be legitimately drawn therefrom,^®*20 a motion for judgment was properly made in the 
are true, assuming as established all facts that the court below.'^* On appeal from the denial by the 

evidence supporting his claims reasonably tends to trial court of a motion for judgment in accordance 

establish,^^ and disregarding the controverting evi- with the party’s motion for directed verdict, the 

dence offered by his opponent^* It has been held, court of appeals must view the evidence in favor 

however, that the appellate court must accept as of the party who recovered the judgment.^8.5 

correct a statement of the trial court with respect Where defendant’s motion for judgment, after jury 

to the facts established by appellee’s evidence on had disagreed, was granted, the reviewing court 

appeal from a judgment notwithstanding the ver- takes plaintiff’s testimony at face value and applies 

diet, where appellant brought on the record only the it most favorably to plaintiff.^s.io 

evidence introduced in his behalf ® ^ . , * . , ^ 

Summary judgment. In the absence of a sum- 

As to all COTflicts and inconsistencies in the evi- cie„t showing in the record to the contrary, the 

dence or testimony, the court of appeals will as- court of appeals will not assume that the district 

sume that they were resolved by the jury in favor court has entered a summary judgment or made a 

of the party for whom the verdict was rendered,'!*-!® ruii„g tantamount thereto.'!® !® However, in a 

^d must itself resolve them in his favor**-!® and prop^ case, the court may treat the case as though 

in favor of the verdict**-*® a formal motion for summary judgment had been 

made in the trial court73*20 

§ 297(52). — Motion for Judgment; Sum¬ 
mary Judgment reviewing a summary judgment, the court of 

^ ^ appeals will consider only that evidence most favor- 

The court of oppealo may pretumo that a motion . 

for Judgment was properly made In the trial court. In able to the party against whom the judgment was 

Minn., 257 F.2d 129—Chicago Great 
Western Ry. Co. v. Scovel, C.A. 

Minn., 232 F.2d 952, certiorari de¬ 
nied 77 S.Ct. 63, 362 U.S. 835, 1 L.. 

Ed.2d 64—U U Olds Seed Co. v. 

Commercial Union Assur. Co., C.A. 

Wis., 179 F.2d 472—Dlerks Lumber 
& Coal Co. V. Mabry, C.CA..Ark., 

128 P.2d 1005—Adams v. U. S„ C.C. 

A.I11., 116 F.2d 199. 

72. U.S.—Cranston v. Baltimore & 

O. R. Co., C.C.A.Pa., 109 P.2d 630. 

72.S U.S.—Coppinger v. Republic 
Natural Gas Co., CJV..Kan., 171 F.2d 

4. 

72.10 U.S.—^Thieman v. Johnson, C. 

A.Mlnn., 267 F.2d 129—Chicago 
Great Western Ry. Co. v. Scovel, C. 

A.Mlnn., 232 F.2d 952, certiorari de¬ 
nied 77 S.Ct. 63, 862 U.S. 885, 1 I*. 

Ed.2d 64. 

72.15 U.S.—Collins v. Rlsner, CJl. 

5. C.. 269 F.2d 654—^Zegan v. Cen¬ 
tral R. Co, of N. J., C.A.Pa., 256 P. 

2d 101—Gumpert v. Bon Ami Co., 

C.A.N.T., 261 P.2d 785—Brown v. 

Moore, C.A.Pa., 247 F.2d 711, cer¬ 
tiorari denied 78 S.Ct. 148, 865 V. 

S. 882. 2 L..Ed.2d 112. 

72.20 U.S.—Geo. D. Horning, Ino. v. 

McAleenan, C.C.A.Va., 149 F.2d 
661, certiorari denied 66 S.Ct. 142, 

826 U.S. 761, 90 L.Ed. 468. 

73. Xeaewal of mertioa preraned 
Statement in bill of exceptions that 
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Lines V. Dugas, C.A.La., 196 F.2d 59 
—Union Ry. Co. v. Wllllaras, C.A. 
Tenn., 187 F.2d 489, certiorari de¬ 
nied 72 S.Ct. 66, 342 U.S. 839, 96 
If.Ed. 634—^Masterson v. Pennsyl¬ 
vania R. Co., C.A.Pa., 182 F.2d 793 
—Kiefer-Stewart Co. v. Joseph B. 
Seagram & Sons, C.A.Ind., 182 F. 
2d 228. reversed on other grounds 
71 S.Ct. 269, 840 U.S. 211, 96 L.Ed. 
219, rehearing denied 71 S.Ct. 487. 
840 U.S. 939, 95 L.Ed. 678—Atlan¬ 
tic Greyhound Corp, v. Crowder, 
aA.Ga., 177 P.2d 633. 

D.C.—Safeway Stores, Inc. v, Pres¬ 
ton, C.A., 269 F.2d 781. 

Xa aegligenoe aotloftf defendant's 
evidence must be taken most favor¬ 
ably for plaintiff, even though there 
were some features of his evidence 
which, If accepted by Jury, would 
have authorized a finding that he was 
guilty of contributory negligence. 
U.S.—^Lumbermens Mut. Cas. Co. v. 

Hutchins, CA..La., 188 F.2d 214. 
70.15 U.S.—^Lineas Aereas Colombi- 
anas Expresas v. Travelers Fire 
Ins. Co., C.A.PIa.. 267 F.2d 160— 
Nattens v. Grolier Soc., Inc., C.A. 
Ill., 196 F.2d 449—McGlvern v. 
Northern Pac. Ry. Co., C.C.A.Ml&n., 
132 F.2d 2X8. 

70.20 U.S.—Nattens v. Grolier Soc., 
Inc., CA.Xn., 196 F.2d 449. 

71. U.S.—^Thieman v. Johnson, C»A. 


defendant moved for judgment at 
conclusion of testimony warrants 
presumption that motion died at 
close of oral testimony was renewed 
after introduction of additional evi¬ 
dence. 

U.S.—U. S. V. McGrory, C.C.A.R.I., 
63 F.2d 697, certiorari dented Mc¬ 
Grory V. U. S., 63 S.Ct. 693, 289 U. 
S. 742, 77 L.Ed. 1489. 

73.5 U.S.—Sweeney t. Bonacci, C.A. 
Pa., 173 F.2d 641. 

73.10 U.S.—Watkins v. National 
Elec. Products Corp., C.C.A.Pa., 166 
F.2d 980. 

73.15 U.S.—Trinity Universal Ins. 
Co. V. Smlthwick, C.A.Ark.. 222 P. 
2d 16, certiorari denied 76 S.Ct. 74, 
360 U.S. 837, 100 L.Ed. 747. 

7ZJ20 U.S.—William J. Kelly Co. v. 
R. P. C.. C.A.Mass., 172 F.2d 866. 

Aftdavit sntniilttsd on motion to dis¬ 
miss 

Where defendant, in support of its 
motion to dismiss, submitted an af¬ 
fidavit, but plaintiff did not avail it¬ 
self of the opportunity to submit 
oounter'^afndavita, on appeal, the 
court of appeals would treat the case 
as though a formal motion for sum¬ 
mary judgment had been made by de¬ 
fendant. 

U.S.—William J. Kelly Co. v. R. F. O, 
C.A.MaS8H 172 F.2d 865. 
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rendered,^viewing the record^*-*® and facts 
disclosed by the affidavits and counter-affidavits^^ ®^ 
in the light most favorable to him. In addition, the 
court will assume a state of facts most favorable 
to such party,^®*^® and will give him the benefit of 
all favorable inferences that might reasonably be 
drawn from the evidence.^®*^® Moreover, since a 
motion for summary judgment is improper where 
there is left unresolved a genuine issue as to any 
material fact, all disputed issues of fact^®*®® which 
appear from the record^®*®® or are raised by the 
pleadings and affidavits'^®*®® must be resolved by the 
reviewing court in favor of appellant on appeal 
from a summary judgment. In such a case, how¬ 
ever, the court of appeals will not assume a point 
which depends on a finding of bad faith.'^®-®® 

In accordance with the foregoing principles, on 
appeal from an order granting defendant’s motion 
for summary judgment, the court of appeals must 
give plaintiff the benefit of every doubt.*^^ 

Regardless of any denial by the party for whom 
a summary judgment was granted,the court 


of appeals, in determining whether the summary 
judgment was properly granted, must accept as true 
all facts^^-i® and inferences therefrom^^*^® which 
tend to support the claim of the party opposing the 
judgment. On appeal from a summary judgment, 
the court of appeals will take as true all facts in 
the pleadings,7^*®® at least where properly plead- 
ed,74.25 and the allegations,‘^4 ®® of the party against 
whom the judgment was rendered. In addition, the 
appellate court is required to assume that the party 
opposing the judgment would be able to prove his 
allegations as to particular issues of fact raised on 
the pleadings, but not triable on the motion for the 
judgment.'^^-®® Consequently, plaintiff’s complaint 
and depositions must be construed most favorably 
for him on appeal from summary judgment for de- 
fendant.'^^-^® 

Where defendant moved for summary judgment 
on the basis of pleadings on file and depositions tak¬ 
en, and plaintiff countered with a cross motion for 
summary judgment on the same basis, the appellate 
court will take the statements made in the deposi- 


73.25 U.S.—Great Atlantic & Pacific 
Tea Co.. C.A.Fla., 242 F.2d 676. 

73.30 U.S.—Kimble v. Andereon- 
Tully Co., D.C.Ark., 16 F.R.D. 602. 

D.C.—Libby v. L. J. Corp., 247 F.2d 
78, 101 U.S.App.D.C. 87. 

73.35 U.S.—MItchell v. Pilgrim Ho¬ 
liness Church Corp., C.A.Ind., 210 
F.2d 879, certiorari denied 74 S.Ct. 
867, 847 U.S, 1013, 98 L.Ed. 1136. 

73.40 U.S.—Magnussen v. Ocean S, 
S. Co. of Savannah, C.C.A.N.Y., 162 
P.2d 77. 

73.45 U.S.—Pogue v. Great Atlantic 
& Pacific Tea Co., C.A.Fla., 242 F. 
2d 675. 

73.50 U.S.—Bookout v. Schlne Chain 
Theatres, Inc., C.A.N.T., 263 F.2d 
292. 

73.55 U.S.—W. N. Clark Co. v. Mil¬ 
ler Mfg. Co., C.A.Va., 224 F.2d 660. 

73.60 U.S.—Carr v. City of Anchor¬ 
age, C.A.Alaska, 243 F.2d 482. 

78.65 U.S.—G. H. Mumm Cham¬ 
pagne V. Eastern Wine Corp., C.C. 
A.N.Y., 142 F.2d 499, certiorari de¬ 
nied 66 S.Ct. 41, 328 U.S. 716, 69 
L.Bd. 676. 

74k. U.S.—Sprague v. Vogt, C.C.A. 
Minn.. 160 F.2d 796—Walling v. 
Fairmont Creamery Co., C.C.A.Neb., 
139 F.2d 818—^Weisser v. Mursam 
Shoe Corporation, C.C.A.N.Y., 127 
F.2d 344, 146 A.L.R. 467. 

74.5 U.S.—^Proctor v. Sagamore Big 
Game Club, C.A.Pa., 266 F.2d 196. 

74.10 U.S.—^Proctor v. Sagamore Big 
Game Club, supra. 


Facts intended to be proved 

On appeal from grant of summary 
Judgment for defendants, reviewing 
court must accept as facts those 
which plaintiffs show they intend In 
good faith to prove, but plaintiffs 
must disclose in their affidavits what 
they intend to rely on. 

U.S.—California Apparel Creators v. 
Wieder of Cal., C.C.A.N.Y., 162 F. 
2d 693, 174 A.L.R. 481, certiorari 
denied 68 S.Ct. 166, 332 U.S. 616, 92 
L.Ed. 893. 

Zn action for breach of contract 
for sale of aggregate, where testi¬ 
mony on subject of defective quality 
of the aggregate was conflicting and 
the case was disposed of in the trial 
court on a motion for summary Judg¬ 
ment, it must be taken on appeal that 
the aggregate was sufficient in qual¬ 
ity and that no defense existed on 
that ground and that requisite proof 
of damage existed for sustaining the 
cause of action as alleged. 

U.S.—Texas Industries v. Brown, C. 
A.Tex., 216 F.2d 610. 

74.16 U.S.—Proctor v. Sagamore Big 
Game Club, C.A.Pa., 266 F.2d 196. 

74iR0 U.S.—Hutchinson Water Co. v, 
U. S. Fidelity 6b Guaranty Co.. C.A. 
Kan., 260 F.2d 692. 

Presumptions as to pleadings on ap¬ 
peal to court of appeals generally 
see supra 5i 297(27), 297(28). 

74.85 U.S.—^Mitchell v. Pilgrim Ho¬ 
liness Church Corp., C.A.Ind., 210 
F.2d 879, certiorari denied 74 S.Ct 
667, 847 U.S. 1016, 98 L.Ed. 1186. 

74.30 U.S.—Murmanlll Corp. v. Sim- 
kins, C.A.Tex.. 261 F.2d 33. 
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' Farticular allegations accepted as 
true 

(1) Allegations in defendant’s an¬ 
swer on appeal from summary Judg¬ 
ment for plaintiff. 

U.S.—Hutchinson Water Co. v. U. S. 
Fidelity & Guaranty Co., C.A.Kan., 
260 F.2d 892. 

(2) Averments of affidavit on ap¬ 
peal from summary Judgment grant¬ 
ed for lack of sufficient affidavit of 
defense. 

D.C.—Royal Indemnity Co. v. Wood¬ 
bury Granite Co., 101 F.2d 689, 69 
App.D.C. 864, certiorari dismissed 
60 S.Ct 63, 808 U.S. 628, 84 L..Bd. 
624. 

(8) Allegations of fact in plain¬ 
tiff’s reply to defendant’s motion for 
summary Judgment on appeal from 
summary Judgment for defendant. 
U.S.—^Apache Land & C::attle Co. v. 
Franklin Life Ins. Co., C.CJL 
Ariz., 145 F.2d 964. 

(4) Where record on appeal by de¬ 
fendants from summary Judgment 
for plaintiff did not disclose that any 
affidavits were presented in support 
of, or in opposition to, motion for 
summary Judgment, court of appeals 
would accept as true the factual al¬ 
legations In defendants* afarmatlve 
defenses to determine whether trial 
court was Justified in finding that de¬ 
fenses were insufficient as a matter 
of law. 

U.S.—Vokal V. U. S., C.A.Cal., 177 P. 
2d 619. 

74.85 U.S.—Ricker v. General Bleo. 
Co., C.C.A.N.Y., 162 F.2d 141. 

74.40 D.C.—Snyder v. Hillegeist, 646 
F.2d 649, 100 U.S.App.D.C. 866. 
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tions at face value on appeal from a final judgment 
entered for defendantJ^-^5 

Particular matter which the court of appeals can¬ 
not assume on appeal from a summary judgment is 
set out in the noteJ^ BO 

§ 297(53). Costs and Allowances 

Where no contrary showing exists, the presumption 
on appeal Is in favor of the action of the lower court with 
reference to costs and the allowance of fees and expenses. 

In the absence of a contrary showing, the pre¬ 
sumption on appeal is in favor of the action of the 
lower court with respect to the award and taxation 
of costs'^® and the allowance of fees*^® and expens- 
CS.77 

Thus, in the absence of a contrary showing, it 
will be presumed that an order awarding costs was 
regularly and legally made,78 and items found tax¬ 
able as costs will be presumed to have been found 
reasonable by the lower courtJ^ 


§ 297(54). Taking and Perfecting Appeal 

Ths genersl presumption on appeal Is that all steps 
necessary to bring the case Into the appellate court were 
regularly and properly taken. Parties not appealing are 
presumed to be satisfied with the decree. 

The general presumption on appeal is that all steps 
necessary to bring the case into the court of appeals 
were regularly and properly taken®® and that the 
printed transcript of the record filed therein con¬ 
tains the entire record of what occurred in the court 
below.®! In the absence of an affirmative showing 
in the record to the contrary, a material defect in 
the joinder of parties on appeal will not be pre¬ 
sumed for the purpose of defeating the appellate 
court’s jurisdiction which otherwise appears to be 
complete.®^ 

Where an order, by particular omissions, renders 
the appeal technically invalid, the court of appeals 
will consider the order as amended, so as to cure 
the invalidity.®2-5 

Questions properly raised. The court of appeals 
will assume that an issue is properly before it, even 


74.45 U.S. — ^R. I. Recreation Center 
V. JEDtna Caa. & Sur. Co.. C.A.H.I.. 
177 P.2d 603. 

74.50 NtiUlty of order of etato oourt 

On appeal from summary Judg¬ 
ment dismissing complaint in action 
against automobile liability insurer 
for alleged fraud Inducing settlement 
of plaintiffs’ wrongful death claim 
against insured for inadequate 
amount, court of appeals cannot as¬ 
sume that a state court's order, va¬ 
cating judgment for plaintiffs In 
such amount on their motion in 
death action against Insured, was a 
nullity because of impossibility of 
plaintiffs’ performance of conditions 
imposed by order, in absence of ap¬ 
plication to state court for modiflea- 
tlon of such conditions. 

U.S.—^Durham v. New Amsterdam 
Cas. Co., C.A.Va., 208 F.2d 842. 

76. U.S.—Ladd V. Tallman, C.C.A.W. 
Va., 69 P.2d 732—Corn Products 
Refining Co. v. Chicago Real Estate 
Loan A Trust Co.. Ill., 185 F. 63. 107 
C.C.A. 288. 

70. Attorney** fees 
U.S.^Cannon v. Parker, C.C.A.Tez., 
152 F.2d 706, certiorari denied 66 
S.Ct. 865, 827 U.S. 806. 90 LJQd. 
1031. 

WheM aU facts sre la record 

(1) All reasonable presumptions 
should be indulged on appeal in fa¬ 
vor of correctness of allowance fixed 
by district court for receiver’s serv¬ 
ices, but reviewing court should not 
shirk responsibility of reviewing and 
revising awards, where entire facts 
are In record and undisputed. 


U.S.—Commodity Credit Corporation 
V. Bell. aC.A.Tex., 107 F.2d 1001. 
(2) It has been held that there is 
no presumption in favor of the rea¬ 
sonableness of an award of counsel 
fees for services rendered In a re¬ 
ceivership proceeding had before a 
trial judge other than the one mak¬ 
ing the allowance where all the evi¬ 
dence on which the allowance was 
made Is before the appellate court. 
U.S.—Federal Oil Marketing Corpo¬ 
ration V. Cravens, C.C.A.Ark., 46 
F.2d 938. 

77. Allowaaoss to protoctivs oom- 
ulttee 

The action of the trial court in 
making allowances to a protective 
committee in an equity receivership 
proceeding Is presumptively correct 
on appeal. 

U.S.—Palmer v. Watson, C.C.A.N.Y., 
122 F.2d 698. 

78. U.S.—Clarke v. Chicago, B. & Q. 
R. Co., CaA.Wyo., 62 F.2d 440, 
certiorari denied 64 S.Ct. 49, 290 
U.S. 629, 78 L.Ed. 648, three cases. 

79. U.S.—Crowe v. Peaslee-Gaulbert 
Co., C.C.A.Mass., 87 F.2d 216. 

90. Xnregulsrlties disregarded 

Although petition for allowance of 
appeal and order allowing appeal re¬ 
ferred to judgment and decree deny¬ 
ing new trial or rehearing rather 
than to decree dismissing bill with 
prejudice, court would assume that 
appeal was from decree of dismissal. 
U.S.—Halo V. Hummel, C.C.A.Mo., 64 
F.2d 210. 

81. U.S.—Cavagnaro v. Latimer, C. 
C.A.N.J., 60 F.2d 898. 
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Assumption by court of appeals that 
printed record is complete and ac¬ 
curate with respect to objections 
and objections taken to instruc¬ 
tions see supra § 297(38). 

Certified statement of evidence 

held presumed to include all evidence 
essential to decision of questions 
presented by appeal. 

U.S.—Williamson v. Chicago Mill & 
Lumber Corporation, C.C.A.Ark., 69 
P.2d 918—Ralston Purina Co. v. 
Western Grain Co., C.C.A.Ala., 23 
F.2d 253, certiorari denied Western 
Grain Co. v. Ralston Purina Co., 48 
S.Ct. 529, 277 U.S. 593, 72 L.Ed. 
1004. 

88. U.S.—^Hlgbee v. Chadwick, Tenn., 
220 F. 873, 136 C.C.A. 317. 

88.5 Brror axising from oversight 
or omission 

Where attempted appeal from or¬ 
der confirming report of special mas¬ 
ter recommending that plaintiff's pe¬ 
tition be denied was technically in¬ 
valid because there was no order dis¬ 
missing petition, court of appeals 
would treat order as one containing 
an error arising from oversight or 
omission which could be corrected at 
any time under the Federal Rules of 
Civil Procedure, Rule 60(a), 28 U.S. 
C.A., and, therefore, would consider 
the order as amended. 

U.S.—Crosby v. Pacific S. S. Lines, C. 
C.A.Cal.. 133 F.2d 470, certiorari 
denied Pacific S. S. Lines v. Cros¬ 
by, 68 S.Ct. 1166, 819 U.S. 762, 87 
L.Ed. 1706. 

Pleadings regarded as amended by 
court of appeals see supra 8 297 
(29). 
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though the record does not clearly show that the 
question was properly raised, where the trial court 
considered the matter on its merits.*2-io 

Parties not taking an appeal are presumed to be 
satisfied with the decree rendered and parties 
in interest who had not appealed are presumed by 
the court of appeals to have acquiesced in the judg¬ 


ment.83.5 

Exceptions and bills of exceptions. Under the 
former practice relating to exceptions and bills of 
exceptions, various presumptions were indulged on 
appeal with respect to the taking of exceptions*^ 
and the making*^ and contents** of bills of excep¬ 
tions. 


c. Discretion of Lower Court 


§ 297(55). In General 

Review by the court of appeals of matters within 
the discretion of the trial court Is limited to the question 
whether there has been an abuse of discretion, and un> 
less such abuse clearly appears the court will not review 
or disturb the trial court's action or rulings with respect 
to such matters. 

While a court of appeals has declared it to be 
fundamental that the exercise of the trial court's 


discretion is not subject to review on appeal,*^ the 
general rule is that, as to matters within such dis¬ 
cretion, review is limited to the question whether 
there has been an abuse of discretion, and that un¬ 
less such abuse clearly appears the court of ap¬ 
peals will not review or disturb the trial court's 
action or rulings with respect to such matters.** 


82.10 Qnestloxi of prlvUcffo 

Where record on appeal did not 
clearly show that question of privi¬ 
lege as to certain documents was 
properly raised, but trial court con¬ 
sidered claim of privilege on its mer¬ 
its. court of appeals would assume, 
without so deciding, that Issue of 
privilege was properly before the 
court of appeals. 

U.S.—Mitchell V. Bass, C.A.Ark., 262 
P.2d 613. 

83. Order flxingr priority 

Where no appeal was taken from 
an order giving counsel fees priority 
as against certain certificates, it 
must be assumed that the certificate 
holders did not assert a priority over 
such fees. 

Xj.s.—Ball v. Improved Property 
Holding Co. of New York, N.T., 247 
F. 645, 159 C.C.A. 647. 

83.5 U.S.—Bache v. Louisiana Oil 
Refining Corp., C.C.A.La., 97 F.2d 
445, certiorari denied 69 S.Ct. 82, 
305 U.S. 622, 83 L.Ed. 397. 

84. Exception presnined duly taken 

(1) Where the taking of a particu¬ 
lar exception was noted or recited 
in the bill of exceptions It would be 
presumed on appeal that the excep¬ 
tion was duly taken. 

U.S.—Great Northern Ry. Co. v. Taul- 
bee, C.C.A.Mont., 92 F.2d 20, certio¬ 
rari denied Taulbee v. Great North¬ 
ern R. Co., 68 S.Ct. 476, 302 U.S. 
766, 82 L.Ed. 696—Cromwell v. 

Slaney, C.C.A.Mass., 65 F.2d 940. 

(2) So, a general exception taken 
to the judgment and appearing in the 
entry thereof would be presumed as 
intended to challenge the judgment 
on the statutory ground that the 
facts found were not sufficient to 
support it. 

U.S.—Mayes v. Paul Jones & Co., C. 
C.A.Ky., 270 P. 121. 


Elimination of necessity for formal 
exceptions see supra S 292(16). 

85. Settlement by judge not trial 
Judge 

Where the record did not show 
why a bill of exceptions was settled 
by a judge other than the trial Judge, 
it would be assumed on appeal that a 
sufficient reason existed. 

U.S.—Copper River & N. W. Ry. Co. 
V. Reeder. Alaska, 211 P. 280, 127 
C.C.A. 648. 

ITnreasonable presumptions would 
not be indulged with respect to the 
settlement of a bill of exceptions. 
U.S.—^Walton v. Southern Pac. Co., 
C.C.A.Cal.. 63 F.2d 63. 

86. Evidence 

Where the bill of exceptions did 
not contain a statement that it con¬ 
tained all the evidence, the presump¬ 
tion was that it did not. 

U.S.—Atchison, T. A S. P. R. Co. v. 

Myers. III., 63 P. 793. 11 C.C.A. 439. 
Elimination of necessity for bill of 
exception see supra § 295(6). 

87. U.S.—First Nat. Bank v. Phil¬ 
ippine Refining Corporation of New 
York, C.C.A.Cal., 61 P.2d 218. 

Exceptional circumstances 

With respect to matters resting 
within sound discretion of trial 
judge, court of appeals has no power 
to review except in the most excep¬ 
tional circumstances. 

U.S.—^Railway Exp. Agency v. Mal¬ 
lory, C.C.AMIss., 168 P.2d 426, cer¬ 
tiorari denied 69 S.Ct. 48, 336 U.S. 
824, 93 L.Ed. 378. 

88 . U.S.—Sears, Roebuck & Co. v. 
Mackey, Ill., 76 S.Ct. 895, 361 U.S. 
427, 100 L.Ed. 1377, rehearing de¬ 
nied 77 S.Ct. 21. 862 U.S. 869, 1 L. 
Ed.2d 69. 

International Basic Economy 
Corp. v. Blanco Lugo, C.A.Puerto 
, Rico, 267 P.2d 263—Celebrity, Inc. 
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V. Trlna, Inc., C.A.R.I.. 264 P.2d 
966—Russell V. Monongahela Ry. 
Co., C.A.Pa.. 262 P.2d 349—Pulen- 
wider V. Wheeler, C.A.Pla.. 262 P. 
2d 97—Tledman v. American Pig¬ 
ment Corp., C.A.Va., 253 F.2d 803— 
Panichella v. Pennsylvania R. Co., 
C.A.Pa., 262 P.2d 462—Caviness v. 
Somers, C.A.N.C., 236 P.2d 465— 
Atchison, T. & S. P. Ry. Co. v. 
Jackson, C.A.Kan., 235 P.2d 390— 
Kemart Corp. v. Printing Arts Re¬ 
search Laboratories, Inc., C.A.Cal., 
232 P.2d 897, 67 A.L.R.2d 1234— 
Nicholson v. U. S., C.A.Tenn., 222 P. 
2d 208—Torres v. Walsh, C.A.N.Y., 
221 P.2d 319, certiorari denied 76 
S.Ct. 72, 360 U.S. 836, 100 L.Ed. 746 
—Thomas Corp. v. Nicholas, C.A 
Fla., 221 P.2d 286—Stafford v. Rus¬ 
sell, C.A.Cal., 220 P.2d 853—O'Don¬ 
nell Transp. Co. v. City of New 
York, C.A.N.Y., 216 P.2d 92—Farm¬ 
ers Ins. Exchange v. Ledesma, C. 
A.N.M., 214 P.2d 496—Pino v. 

Nicolls, C.A.Mass., 211 P.2d 393— 
Hickey v. U. S., C.A.Pa., 208 F.2d 
269, certiorari denied 74 S.Ct. 519, 
847 U.S. 919, 98 L.Ed. 1074—Brun¬ 
ner v. U. S., C.A.Cal.. 190 P.2d 167, 
reversed 72 S.Ct. 674, 343 U.S. 918, 
96 L.Ed. 1332—Porto Rico Gas & 
Coke Co. V. Prank Rullan & Associ¬ 
ates, C.A.Puerto Rico, 189 P.2d 307 
—Cooper V. Hutchinson, C.A.N.J., 
184 P.2d 119—American Cas. Co. of 
Reading, Pa. v. Howard, C.A.S.C., 
173 P.2d 924—Allen Bradley Co. v. 
Local Union No. 3, Intern. Broth, 
of Elec. Workers, C.C.A.N.Y., 164 
F.2d 71—Hansen v. Creedon, <3.C.A. 
Minn., 163 P.2d 223—Young v. 
Potts, C.C.A.Ohlo, 161 P.2d 697— 
Cameron v. President and Fellows 
of Harvard College, C.C.A.R.I., 157 
P.2d 993—Mason v. Paradise Irr. 
Diet., C.C.A.Cal., 149 P.2d 334, af¬ 
firmed 66 S.Ct. 290, 326 U.S. 636, 90 
L.Ed. 287, rehearing denied 66 S. 



§ 297(55) FEDERAL COURTS 36 C.J.S. 

In this connection, the term “abuse” has been said | to be peculiarly of legal significance, wholly un- 


Ct. 619, 327 U.S. 813, 90 L.Ed. 1037 
—Brown v. McLianahan, C.C.A.Md., 
148 P.2d 703, 169 A.L.R. 1058—Mu- i 
tual Ben. Health & Acc. Ass'n y. I 
Francis, C.C.A.Mo., 148 P.2d 690— 
In re Prudence-Bonds Corp., C.C.A. 
K.T., 148 F.2d 823—Badenhausen 
Y. Guaranty Trust Co. of New 
York, C.C.A.Va., 146 P.2d 40, cer¬ 
tiorari denied 66 S.Ct. 440, 323 TJ.S. 
797, 89 L..Bd. 636—Mill Owners 
Mut. Fire Ins. Co. v. Kelly, C.C.A. 
Mo., 141 F.2d 763—^Home Owners’ 
Loan Corp. v. Huffman, C.CA..M 0 ., 
184 F.2d 314—Weeks v. Bareco OH 
Co., C.C.A.I11., 126 F.2d 84—Delno y. 
Market St. Ry. Co., C.C.A.Cal., 124 
F.2d 966—Gaines Dry Cleaners y. 
City of Chlcaro, C.C.A.I11.. 128 P. 
2d 104—Reconstruction Finance 
Corporation v. Kentucky River 
Coal Corporation, C.C.A.Ky., 114 F. 
2d 942—Public Service Commission 
of State of Missouri v. Brashear 
Freight Lines, O.C.A.M 0 ., 114 F.2d 
1, reversed on other grounds 61 S. 
Ct. 784, 312 U.S. 621, 86 L.Ed. 1083. 
rehearing denied 61 S.Ct. 938, 313 
U.S. 598, 86 L.Bd. 1651—Borchard 
v. California Bank, C.C.A.Cal., 107 
F.2d 96. reversed on other grounds 
60 S.Ct. 967, 810 U.S. 311, 84 L.Ed. 
1222, rehearing denied 61 S.Ct. 54, 
811 U.S. 724, 86 L.Ed, 472—Hart- 
ford-Empire Co. v. Obear-Nester 
Glass Co., C.C.A.M 0 ., 96 F.2d 414— 
Graves v. Mount Vernon Trust Co., 
C.C.A.N.T., 69 P.2d 101—City of 
Des Moines, Iowa, v. Des Moines 
Water Co., Iowa, 230 F, 670, 144 
C.C.A. 624—Ah Tal v. U. S., Mass., 
135 F. 613, 68 C.aA. 226. 

Clinton Engines Corp. v. Briggs 
ft Stratton Corp., D.C.Mich., 175 F. 
Supp. 390. 

Fox V. Blair, D.C.Pa., 20 P.2d 235. 
1>.C. — ^Davls V. Peerless Ins. Co., 266 
F.2d 534, 103 U.S.App.D.C. 126—In¬ 
ternational Workers Order v, Mc¬ 
Grath, 182 P.2d 368, 86 U.S.App.D. 
C. 287, reversed on other grounds 
71 S.Ct. 624, 341 U.S. 123, 96 L.Ed. 
817—National Ben. Life Ins. Co. v. 
Shaw-Walker Co., Ill P.2d 497, 71 
APP.D.C. 276, certiorari denied 
Shaw-Walker Co. v. National Ben. 
Life Ins. Co., 61 S.Ct. 36, 811 U.S. 
673, 85 L.Ed. 432—-Heller v. Lamar, 
77 F.2d 389, 64 App.D.C. 266—Lin- 
coin v. Virginia Portland Cement 
Co., 258 F. 605, 49 App.D.C. 38. 

4 C. J. p 796 note 16. 

Bill of review 

D.C.—Bayer v. Rice, 76 F.2d 238, 64 
APP.D.C. 107. 

“Beterminatioa of abuse of discre¬ 
tion involves the exercise, by us, of 
sound Judgment upon the facts. If 
there is controversy as to facts, and 
if the facts themselves largely de¬ 
fine the wisdom of the discretion, 
review by the appellate court is sel¬ 


dom effective and it should not be. 
Then appellate court’s review does 
not Include trial court’s discretion. 
If, however, the facts are not In dis¬ 
pute and it is a question of sound 
Judgment ... we are in about 
as good a position as . . • [the 

trial judge] to say whether the dis¬ 
cretion has been wisely exercised. 
In short, both trial and appellate 
courts have the same situation upon 
which to exercise the same sound 
judgment.” 

U.S.—In re A. Roth Co., C.C.A.I11., 126 
F.2d 396, 898—Weeks v. Bareco Oil 
Co., C.CA.I11., 125 P.2d 84. 93. 
^Wsoretioiuiry orders are not ap¬ 
pealable, unless abuse of discretion 
is shown as error of law.” 

U.S.—^Luhrig Collieries Co. v. Inter- 
terstate Coal ft Dock Co., C.C.A.N. 
T., 287 F. 711, 718, certiorari de¬ 
nied Thoamil Holding Corporation 
v. Interstate Coal ft Dock Co., 43 
S.Ct 700, 262 U.S. 761, 67 L.Ed. 
1216. 

Oonstmotiott of mle or decree 

(1) Trial court’s construction of 
its rule is not disturbed, in absence 
of abuse of discretion. 

U.S.—Republic Acceptance Corpora¬ 
tion V. Massachusetts Bonding & 
Insurance Co., C.C.A.Pa., 84 F.2d 
660. 

(2) The court of appeals is bound 
by receivership court's construction 
of Its final decree in receivership 
proceedings, where receivership 
court had a right to construe the de¬ 
cree as it was construed. 

U.S.—Texas Co. v. Chicago ft A. R. 
Co., C.C.A.I11., 126 F.2d 83. 

Amount of Judgment 
The rule that a reviewing court 
should not disturb a judgment un¬ 
less there has been an abuse of dis¬ 
cretion means merely that it will 
not intervene so long as it regards 
the amount as being within permissi¬ 
ble limits. 

U.S.—Barnett v. Equitable Trust Co. 
of New York, C.C.A.N.Y., 34 F.2d 
916, modified on other grounds 61 
S.Ct. 639, 283 U.S. 738, 76 L.Ed. 
1379. 

Clamiihment 

The text rule is applicable to the 
trial court’s determination of discre¬ 
tionary matters in garnishment pro¬ 
ceedings. 

D.C.—Security Savings & Commercial 
Bank v. Aukam, 120 F.2d 722, 74 
App.D.C. 166. 

Busluess policy 

Court’s decision on a matter of 
business policy is “administrative” In 
nature rather than “judicial” and 
cannot be disturbed on review unless 
there has been an abuse of discre¬ 
tion. 

U.S.—^Reconstruction Finance Corpo¬ 
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ration v. Kentucky River Coal Cor¬ 
poration, C.C.A.Ky., 114 F.2d 942. 

BuUugs as to partionlar matters 
held within rule: 

(1) “Mere matters of procedure.” 
U.S.—^Federal Reserve Bank of San 

Francisco v. Idaho Grimm Alfalfa 
Seed Growers’ Ass'n, C.C.A.ldaho, 
8 F.2d 922, 925, certiorari denied 
46 S.C^t. 347, 270 U.S. 646, 70 L.Ed. 
778. 

(2) Competency or qualifications 
of Jurors. 

U.S.—Press Pub. Co. v. McDonald, N. 
Y., 73 F. 440. 19 C.C.A. 616, cer¬ 
tiorari denied 16 S.Ct. 1205, 163 U. 
S. 709, 41 L.Ed. 320—Southern Pac. 
Co. V. Rauh, Or., 49 F. 696, 1 C.C.A. 
416. 

(3) Laches or ths lapse of suffi¬ 
cient time to bar an action. 

U.S.—Boris V. Hamilton Mfg. Co., C. 
A.Wis., 253 F.2d 626—Tobacco & 
Allied Stocks, Inc. v. Transamerica 
Corp., C.A.Del., 244 P.2d 902—Su¬ 
preme Grand Lodge, Modern Free 
and Accepted Colored Masons of 
World, V. Most Worshipful Prince 
Hall Grand Lodge, Free and Ac¬ 
cepted Masons. Jurisdiction of 
Georgia, C.A.Ga., 209 F.2d 156, cer¬ 
tiorari denied 74 S.Ct. 679, 347 U. 
S. 968, 98 L.Bd. 1099—City of Er- 
langer v. Berkemeyer, CMA.Ky., 207 
F.2d 832, certiorari denied 74 S.Ct. 
275, 346 U.S. 915, 98 L.Ed. 411— 
Laursen v. O’Brien, C.C.A.Wis., 90 
F.2d 792—Gillons v. Shell Co. of 
California, C.C.A.Cal., 86 P.2d 600, 
certiorari denied 68 S.Ct. 9, 302 U. 
S. 689, 82 L.Ed. 632—Robert Hind, 
Limited, v. Silva, C.C.A.Hawail. 76 
F.2d 74—^Koen v. Beardsley, C.C.A. 
Colo., 63 P.2d 596. 

(4) Ruling on application for jury 
trial after time to demand such trial 
as of right has expired. 

U.S.—^Wilson V. Corning Glass 

Works, C.A.Cal.. 196 F.2d 826. 

(6) Granting or refusing leave to 
a party to retire from a stipulation. 
U.S.—Davis-Bournonville Co. v. Alex¬ 
ander Mllburn Co., C.C.A.N.Y., 1 P. 
2d 227, reversed on other grounds 
46 S.Ct. 824, 270 U.S. 390, 70 L.Bd. 
661. 

(6) Extension of time to prepare 
bill of exceptions in accordance with 
trial court’s rulings. 

U.S.—In re Richardson, C.C.A.S.C., 30 
F.2d 687. 

(7) Granting or denying a request 
for discovery. 

U.S.—Tledman v. American Pigment 
Corp., C.A.Va., 268 P.2d 803. 

D.C.—^Roebling v. Anderson, 267 P.2d 
615, 103 U.S.App.D.C. 237. 

(8) Refusal to permit defendant to 
take further deposition. 

U.S.—Columbia Fire Ins. Co. ▼. Boy- 
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related to its meaning in common parlance;8# and 
“discretion” and “abuse of discretion” have been 
said to be relative, rather than absolute, terms.8® 
It has been said that the question of discretion is 
the display of sound judgment,8i that discretion 


means the equitable decision of what is just and 
proper under the circumstances,®^ and that abuse 
of discretion in law means that the court’s action 
was in error as a matter of law,®® or was arbitrary 
and not justifiable in view of the situation and cir- 


kin A Taylot, CA-Va., 185 F.2d 

771. 

(9) Denial of a pretrial motion for 
production of books and records. 
U.S.—Jtoth v. Bird. C.A.Fla., 239 F.2d 

257—Bank of America Nat. Trust 
& Sav. Ass'n v. Hayden, C.A.Cal., 
231 F.2d 696. 

D.C.—Sher v. De Haven, 199 F.2d 777, 
91 U.S.App.D.C. 267, certiorari de¬ 
nied 73 S.Ct. 797, 846 U.S. 936, 97 
L.Ed. 1863. 

(10) Whether to exercise jurisdic¬ 
tion where action involving same is¬ 
sues is pending In state court. 

U.S.—Franklin Life Ins. Co. v. John¬ 
son. C.C.A.C 0 I 0 ., 157 F.2d 653. 

(11) Permittingr an out-of-state 
firm to participate as counsel. 

U.S.—Atchison, T. & S. F. Ry. Co. v. 

Jackson, C.A.Kan., 235 F.2d 390. 

(12) Refusal to stay proceedings 
until defendant’s interrogatories had 
been answered. 

U.S.—Whiteman v. Pltrie, C.A.La.. 220 
F.2d 914. 

(13) Stay of proceedings in feder¬ 
al court action under Federal Em¬ 
ployers* Liability Act pending appeal 
to state supreme court from order 
granting plaintiff new trial in state 
court action for same injury. 

U.S.—Southern Pac. Co. v. Klinge, C. 
C.A.Utah, 65 F.2d 85, certiorari de¬ 
nied Klinge v. Southern Pac. Co.. 
64 S.Ct. 72, 290 U.S. 657, 78 L.Ed. 
569. 

(14) Dismissal of action under 
statutory provision therefor when 
party entitled to judgment neglects 
to demand and procure entry there¬ 
of for over six months after verdict 
or Anal submission. 

U.S.—Carnegie Nat. Bank v. City of 
Wolf Point, C.C.A.Mont., 110 F.2d 
569. 

(16) Disqualification of judge on 
ground of connection with either par¬ 
ty. 

U.S.—Voltmann v. United Fruit Co., 
C.C.A.N.Y.. 147 F.2d 614. 

(16) Whether action is maintain¬ 
able as a class action. 

U.S.—Kansas City, Mo. v. Williams, 
C.A.M 0 ., 205 F.2d 47, certiorari de¬ 
nied 74 S.Ct. 46, 346 U.S. 826. 98 
L.Ed. 351—^Weeks v. Bareco Oil Co., 
C.C.A.I11., 126 F.2d 84—Pelelas v. 
Caterpillar Tractor Co., C.C.A.I11., 
113 F,2d 629, certiorari denied 61 
S.Ct. 138, 311 U.S. 700, 85 L.Ed. 464. 

(17) Whether the issuance of an 
order granting dedimus potestatem 
is necessary to prevent a failure or 1 


delay of justice Is for the trial court 
to determine. 

U.S.—Tom Ung Chai v. Burnett, C.C. 
A.Hawali, 26 F.2d 574, certiorari 
denied 49 S.Ct 19. 278 U.S. 614, 73 
L.Ed. 538. 

(18) The reviewing court has the 
duty of correcting an abuse of the 
trial court's discretion in this re¬ 
spect. 

U.S.—Spellman v. Sullivan, C.C.A.N. 
Y., 61 F.2d 787. 

(19) Court of appeals will not de¬ 
termine whether order of dismissal 
was in fact entered, by examination 
of record, and of practice of clerk in 
dealing with such orders since "all 
such questions must be decided by 
the District Court in the first in¬ 
stance." 

U.S.—Zadig V. ^tna Ins. Co., C.C.A. 
N.Y., 42 F'.2d 142, 144. 

(20) Application for writ of ha¬ 
beas corpus ad testificandum is ad¬ 
dressed to discretion of trial court, 
whose action will not be disturbed 
in absence of abuse of discretion. 
U.S.—Oxman v. U. S., C.C.A.Iowa, 148 

P.2d 760, 169 A.L.R. 166, certiorari 
denied 66 S.Ct. 1669, 326 U.S. 887, 
89 L.Ed. 2001, rehearing denied 66 
S.Ct. 14, 326 U.S. 804, 90 L.Ed. 490, 
rehearing denied 66 S.Ct. 133, 826 
U.S. 807, 90 L.Ed. 492. 

89. U.S.—^Beck v. Wings Field, Inc., 
C.C.A.Pa., 122 F.2d 114. 

90. Weeks v. Barco Oil Co., C.C.A. 
Ill., 126 F.2d 84. 

"The term ‘discretion* implies the 
absence of a hard-and-fast rule. The 
establishment of a clearly defined 
rule of action would be the end of 
discretion and yet discretion should 
not be a word for arbitrary will or 
inconsiderate action,” 

U.S.—Cohen v. Young, C.C.A.Mich., 
127 F.2d 721, 726. 

91. U.S.—Weeks v. Bareco Oil Co., 
C.C.A.I11., 125 F.2d 84—Delno v. 
Market St. Ry. Ce., C.C.A.Cal., 124 
F.2d 966. 

Clear error of judgmeat 

"Abuse of discretion" means that, 
when judicial action is taken in a 
discretionary matter, such action can¬ 
not be set aside by a reviewing court 
unless it has a definite and firm con¬ 
viction that the court below commit¬ 
ted a clear error of judgment in the 
conclusion it reached on a weighing 
of the relevant factors. 

U.S.—In re Josephson, C.A.Mass., 218 
F,2d 174. 

Term “disoretioa** Implies absence 
of a hard and fast mle and although 
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establishment of clearly defined ruls 
of action would be the end of discre¬ 
tion, yet discretion should not be a 
word for arbitrary will or inconsider¬ 
ate action, and means the equitable 
decision of what is just and fair un¬ 
der the circumstances. 

U.S.—Cohen v. Young, C.C.A.Mich., 
127 F.2d 721. 

92. U.S.—Cohen v. Young, C.C.A. 
Mich., 127 F.2d 721, 726. 

Question of fact 

"Whether action taken by the 
court lies within its sound discretion 
is ordinarily a question of fact wheth¬ 
er under the rules of law and the es¬ 
tablished principles of practice, hav¬ 
ing regard to the rights and interests 
of all parties, justice and equity re¬ 
quire the action in question." 

U.S.—Cohen v. Young, supra. 

93. U.S.—Beck v. Wings Field, Inc., 
C.C.A.Pa., 122 F.2d 114. 

Rieder v. Hogan, D.C.Cal., 12 F. 
Supp. 307. 

"The exercise of discretion does 
not permit the court to disregard 
the substantive principles of law es¬ 
tablished for the protection of liti¬ 
gants." 

U.S.—Cohen v. Young, C.C.A.Mich., 
127 F.2d 721, 726. 

Disputed or undisputed facts 

Determination of abuse of discre¬ 
tion involves the exercise by appel¬ 
late court of sound judgment on the 
facts, and if there is controversy as 
to facts and if the facts themselves 
largely define wisdom of discretion, 
review by the appellate court is not 
authorized but if the facts are not 
in dispute, and it is a question of 
sound judgment based on undisputed 
facts which are before the appellate 
court and before the trial judge, the 
appellate court is in as good a posi¬ 
tion as the trial judge to say wheth¬ 
er discretion has been wisely exer¬ 
cised. 

U.S.—In re A. Roth Co., C.C.A.Ill., 126 
F.2d 396. 

Departure from established rules 

The court of appeals has jurisdic¬ 
tion to inquire on appeal whether 
the lower court exercised its discre¬ 
tion in accordance with established 
rules and precedents; and, when it 
appears that there has been a de¬ 
parture from such rules and prec¬ 
edents, the appellate court will not 
hesitate to act. 

D.C.—American E. E. Co. v. Norman¬ 
dy, 46 App.D.C. 329—Billings V. 
Field. 86 App.D.C. 16. 
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cumstances affecting the exercise of discretion,®^ 
or was such that no reasonable man would take 
the view adopted by the trial judge.®^ The appellate 
court may determine whether the lower court ap¬ 
plied the correct legal principles in exercising the 
•discretion committed to it.®^*® It has been held that 
^ review of the exercise of judicial discretion is lim¬ 
ited to whether the action is arbitrary in that the 
tourt failed to apply the appropriate equitable and 
legal principles to the established or conceded 
facts.®®-!® 

If the trial court has refused to exercise a discre¬ 
tion vested in it, on the supposed ground of want of 
power,®® or on a ground not sanctioned by law,®*^ 
the judgment will generally be reversed to the end 
that the discretion shall be exercised. 
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The burden of establishing an abuse of discretion 
rests on the complaining party.®"^-® 

Change of venue. Where an application for a 
change of venue is addressed to the discretion of 
the court, its determination will not be set aside 
unless there is apparent an abuse of discretion.®'^*!® 

§ 297(56). Parties, Process, and Pleadings 

Ditcretionary rulings with respect to parties, process, 
and pleadings will not be reviewed except for abuse of 
discretion. 

Where the matter is within the discretion of the 
lower court, an order granting or denying interven¬ 
tion may be reviewed only if the trial court has 
abused its discretion.®® Similarly the court’s ruling 
with respect to impleading parties®®-® or dropping 


84. U.S.—^Delno v. Market St. Ily. 
Co., C.C.A.Cal., 124 F.2d 965—Hart- 
ford-Empire Co. v. Obear-Nester 
Glass Co., C.C.A.MO., 95 F.2d 414. 

95. U.S.—Delno v. Market St. Ry. 
Co.. C.C.A.Cal., 124 F.2d 965, 967. 
**Zf reasonable men oonld differ as 
to the propriety of the action taken 
by the trial judge, then it cannot be 
said that the trial court abused its 
discretion.” 

U.S.—Delno v. Market St. Ry. Co., 
supra. 

Appellate court will not substitute 
its own judgment for that of lower 
court, 

U.S.—In re Prudence-Bonds Corp., C. 
C.A.N.Y., 148 F.2d 323. 

99.5 U.S.—In re Central R. Co. of 
N, J., C.C.A.N.J., 163 F.2d 44. cer¬ 
tiorari denied Gardner v. State of 
N. J., 68 S.Ct. 112, 332 U.S. 810, 92 
Li.Ed. 388—Bowles v. Simon, C.C.A. 
Ind., 146 F.2d 334. 

Abuse of discretion 

Generally, trial court abuses its 
discretion when it falls or refuses 
properly to apply the law to conceded 
or undisputed facts, and misapplica¬ 
tion of the law to facts is in itself 
an abuse of discretion, and such abuse 
of discretion requires reversal. 

U.S.—Clemons v. Board of Ed. of 
Hillsboro, Ohio, CA.Ohio, 228 F.2d 
853, certiorari denied Board of Ed. 
of Hillsboro, Ohio v. Clemons, 76 
S.Ct. 651, 350 U.S. 1006, 100 L.Ed. 
868—^Bowles v. Simon, C.C«A..Ind., 
145 F.2d 334. 

95.10 U.S.—Creedon ▼, Warner Hold¬ 
ing Co., C.C.A.Minn., 162 F.2d 116 
—Young V. Garrett, C.C.A.Ark., 169 
F.2d 634—^Home Owners’ Loan Cor¬ 
poration V. Huffman, C.C.A.Mo., 134 
F.2d 314—^Hartford Empire Co. v. 
Obear-Nester Glass Co., C.C.A.Mo., 
96 F.2d 414. 

90. U.S.—^Hernan v. American Bridge 
Co., Ohio, 167 F. 930, 93 C.C.A. 330 


—Felton V. Spiro, Tenn., 78 F. 676, 
24 C.C.A. 321. 

97. U.S.—Rieder v. Rogan, D.C. 
Cal., 12 F.Supp. 307. 

97.5 U.S.—Smith v. Kincaid, C.A. 
Ohio, 249 F.2d 243—Pittsburgh 
Equitable Meter Co. v. Paul C. Loe- 
ber & Co., C.C.A.I11., 160 F.2d 721 
—Palmer v. Watson, C.C.A.N.Y., 
122 F.2d 598—^Murray Hill Restau¬ 
rant V. Thirteen Twenty One Lo¬ 
cust, C.C.A.Pa., 98 P.2d 678. 

97.10 U.S.—B. Heller & Co. v. Per¬ 
ry, C.A,I11., 201 F.2d 625—Interna¬ 
tional Union of Elec. Radio & Mach. 
Workers, CIO v. United Elec. Ra¬ 
dio & Mach. Workers of America, 
C.A,Mlch., 192 F.2d 847—Nicol v. 
Koscinski, C.A.Mich., 188 P.2d 637 
—Jiffy Lubricator Co. v. Stewart- 
Wurner Corp., C.A.Va., 177 F.2d 
360, certiorari denied 70 S.Ct. 484, 
338 U.S. 947, 94 L.Ed. 684. 

D.C.—Hopson V. Hopson, 221 F.2d 
839, 95 U.S.App.D.C. 286—Interna¬ 
tional Workers Order v. McGrath, 
182 F.2d 368, 86 U.S.App.D.C. 287, 
reversed on other grounds 71 S.Ct. 
624, 341 U.S. 123, 96 L.Ed. 817. 

98. U.S.—Ford Motor Co. v. Blsanz 
Bros., Inc., C.A.Minn., 249 F.2d 22 
—Clark V. Sandusky, C.A.I11., 205 
F.2d 916—^Whittaker v. Brictson 
Mfg. Co., C.C.A.S.D., 43 F.2d 486— 
Hartford-Connecticut Trust Co. 
V. Doherty, C.C.A.Ohlo, 286 F. 926 
—Richfield Oil Co. v. Western Ma¬ 
chinery Co., C.C.A.Ariz., 279 F. 
852, certiorari denied Western Ma¬ 
chinery Co. V. Richfield Oil Co., 
43 S.Ct. 13, 260 U.S. 723, 67 L.Ed. 
481. 

Ar-Tik Systems, Inc. ▼. Dairy 
Queen, Inc., D.C.Pa., 22 F.R.D. 122. 
Xudlvldual Interest; oustodg of res 
Permitting or denying interven¬ 
tions in proceeding which is not a 
class suit, and in which complainants 
are suing merely to establish individ¬ 
ual interests, and there is no res in 
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court’s custody to be finally disposed 
of by decree, rests w-holly in trial 
court’s discretion, and such order is 
ordinarily not appealable. 

U.S.—Aiken v. Cornell, C.C.A.Tex., 90 
P.2d 667. 

Interest in res 

(1) “There is a class of cases in 

which a party has the equitable right 
to intervene, and the right to re¬ 
view by appeal any order denying 
that right. . . . The class in¬ 

cludes those cases In which one 
claims a lien upon or an interest in 
specific property in the exclusive 
jurisdiction and subject to the ex¬ 
clusive disposition of a court, and 
his interest therein can be estab¬ 
lished, preserved, or enforced in no 
other way than by the determination 
and action of that court.” 

U.S.—^Western Union Telegraph Co. 
v. U. S. & Mexican Trust Co., Kan., 
221 F. 546, 652, 137 C.C.A. 113. 

(2) *Tt is only when he who seeks 
to intervene has a direct and imme¬ 
diate interest in a res, the subject 
of the suit, and cannot otherwise pro¬ 
tect his interest, that the right of 
intervention is absolute, and a de¬ 
nial is the subject of an appeal.” 

U.S.—Radford Iron Co. v. Appala¬ 
chian Electric Power Co., C.C.A. 
Va., 62 P.2d 940, 943, certiorari 
denied 63 S.Ct. 691. 289 U.S. 748, 77 
L.Ed. 1494. 

Order made after final decree 

In suit in nature of general credi¬ 
tors’ and stockholders’ bill by credi¬ 
tors and stockholders against insur¬ 
ance corporation, denial of petition 
of stockholder for leave to Intervene 
was discretionary order, not review- 
able on appeal, where not made until 
after final decree was entered. 

U.S.—Stallings v. Conn, C.C.A.Ala., 
74 F.2d 189. 

98.5 U.S.—Ford Motor Co. v. Mil- 
by, C.A.Va., 210 F.2d 137—Duke v. 
R. F. C., C.A.Md., 209 F.2d 204, cer¬ 
tiorari denied 74 S.Ct. 777, 347 U.S. 
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parties®will not be disturbed except for abuse of 
discretion. A decree based on a failure to join 
persons as parties will be reviewed despite a court 
rule giving the court discretion with respect to 
joinder, in certain cases, where the effect of apply¬ 
ing the rule would be to deprive a party of the 
right to invoke the jurisdiction of a federal court.®® 

Process. The appellate court generally will not 
review or revise the trial court’s exercise of its dis- 
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cretionary powers with respect to the issuance®®*® 
or the amendment^ of process. 

Pleadings. The general rule is that, unless a 
gross abuse of discretion, or a detriment to justice, 
clearly appears, the court of appeals will not review 
or disturb the trial court’s exercise of its discretion 
with respect to the pleadings,i*® as in the case of 
rulings on amendments to the pleadings.® A like 
rule applies as to the review of discretionary rulings 

pital, Tenn., 239 F. 828, 162 C.C.A. 
614, certiorari denied Presbyterian 
Home Hospital v. Gooch, 87 S.Ct. 
480, 243 U.S. 666, 61 L.Ed. 949—In 
re Prank, Pa., 239 P. 709, 162 C.C. 
A. 543—^Western Coal & Mining* Co. 
V. McCallum, Ark., 237 F. 1003, 161 
C.C.A. 66—El DIa Ins. Co. v. Sin¬ 
clair, N.Y., 228 F. 833, 143 C.C.A. 
231, certiorari denied 36 S.Ct. 449, 
241 U.S. 661, 60 UEd. 1226—Chica¬ 
go, St. P., M. & O. Ry. Co. V. Nelson, 
Minn., 226 F. 708, 141 C.C.A. 464— 
Coeur d’Alene Lumber Co. v. 
Thompson, Idaho, 215 F. 8, 131 C.C. 
A. 316, L.R.A.1915A 731—Great 

Northern R. Co. v. Herron, N.D., 
136 P. 40. 68 C.C.A. 599—Rucker v. 
Bolles, Colo., 133 P. 858, 67 C.C.A. 
30—Dietz v. Lymer, Neb., 61 F. 792, 
10 C.C.A. 71, rehearing denied 63 
F. 768, 11 C.C.A. 410. 

Brown v. The Cadmus, C.C.N.Y., 
4 P.Cas.No.1.997, 2 Paine 664. 

U. S. V. Shell Oil Co., 44 C.C.P.A. 
Customs 54. 

In re Boynton, D.C.Wash., 24 F. 
Supp, 267. 

D.C.—Sheridan-Wyomlng Coal Co. v. 
Krug. 172 F.2d 282, 84 U.S.App.D. 
C. 288, reversed on other grounds 
Chapman v. Sheridan-Wyomlng 
Coal Co. V. Krug, 70 S.Ct. 392, 338 
U.S. 621, 94 L.Ed. 393—Stokes v. 
Hinden, 85 F.2d 200, 66 App.D.C. 34 
—McDonald v. Co-operative Res¬ 
taurant, 64 F.2d 383, 62 App.D.C. 
48—Clawans v. Carrick, 65 P.2d 
1038, 60 App.D.C. 413, certiorari 
denied 63 S.Ct. 10, 287 U.S. 605, 77 
L.Ed. 626—Clawans v. Whiteford, 
65 F.2d 1037, 60 App.D.C. 412, cer¬ 
tiorari denied 53 S.Ct. 10, 287 U.S. 
605, 77 L.Ed. 626—^McReynolds v. 
Mortgage & Acceptance Corpora¬ 
tion, 13 F.2d 313, 56 App.D.C. 342 
—Lincoln v. Virginia Portland Ce¬ 
ment Co., 268 P. 605, 49 App.D.C. 
33—Morris v. West, 11 App.D.C. 
201 . 

4 C.J. p 799 notes 34, 36. 

“It is true that appellate courts 
are disinclined to interfere with a 
trial court’s exercise of discretion in 
the matter of amendments; but there 
is no doubt that in proper cases the 
appellate power may, and should, be 
so used.’’ 

U.S.—International Banding Mach. 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 37 F.2d 660, 66ar 


966. 98 L.Ed. 1108—State of Mis- 
Bouri ex rel. and to Use of Ward 
V. Fidelity & Deposit Co. of Md., 
C.A.Mo., 179 F.2d 327—Curacao 
Trading Co. v. Federal Ins. Co., 
C.C.A.N.Y., 137 F.2d 911, certiorari 
denied 64 S.Ct. 621, 321 U.S. 765, 
88 L.Ed. 1061. 

Dyke v. Sechrist, D.C.Md., 21 
F.R.D. 240, appeal dismissed, C.A., 
256 F.2d 881. 

Va.—Masters v. Hart, 65 S.E.2d 205, 
189 Va. 969. 

98.10 U.S.—Weaver v. Marcu.s, C.C. 
A.Va., 165 F.2d 862, 176 A.L.Pv. 1306. 

99. U.S.—Rose v. Saunders, C.C.A. 
Cal., 69 F.2d 339. 

99.5 U.S.—Shotkin v. Nelson, C.C.A. 
Colo., 146 P.2d 402. 

1. U.S.—Great Northern R. Co. v. 
Herron, N.D., 136 P. 49, 68 C.C.A. 
699—Rucker v. Bolles, Colo., 133 
F. 858, 67 C.C.A. 30. 

1.5 U.S.—Carrigan v, California 
State Legislature, C.A.Cal., 263 F. 
2d 560. 

D.C.—Renshaw v. Renshaw, 153 F.2d 
310, 80 U.S.App.D.C. 390. 
Counterclaim 

Whether counterclaim which might 
be subject of independent suit in 
equity against plaintiff may be filed 
under equity rules is within trial 
court’s discretion, subject to review 
in case of abuse. 

U.S.—In-A-Floor Safe Co. v. Diebold 
Safe & Lock Co., C.C.A.Cal., 91 P. 
2d 341. 

Motion for more definite statement 

(1) Orders granting or refusing a 
motion for a more definite statement 
rest in the sound discretion of the 
trial court, whose rulings will not 
be disturbed unless on inspection of 
the whole record it appears that re¬ 
fusal has resulted in injustice. 

U.S.—Baret v. Koppers Co., D.C.Pa., 

6 F.R.D. 465. 

(2) Party complaining of court’s 
ruling on motion for a more definite 
statement will have the heavy bur¬ 
den of demonstrating an abuse of the 
trial court’s discretion. 

U.S.—Mitchell v. E-Z Way Towers, 
Inc., C.A.Fla., 269 F.2d 126. 

2. U.S.—^Hall V. National Supply Co., 
C.A.TCX., 270 P.2d 379—Gallon v. 


Lloyd-Thomas Co., C.A.Mo., 264 P. 
2d 821—^Watson v. Employers Lia¬ 
bility Assur. Corp., C.A.La., 202 P. 
2d 407, reversed on other grounds 
76 S.Ct. 166, 348 U.S. 66, 99 L.Bld. 
74, rehearing denied 76 S.Ct. 289, 
348 U.S. 921, 99 L.Ed. 722—Heay 
v. Phillips, C.A.Alaska, 201 F.2d 220 
—Canister Co. v. Leahy, C.A.Del., 
182 P.2d 610—Leggett v. Montgom¬ 
ery Ward & Co., C.A.Wyo., 178 F.2d 
436—Lorentz v. R. K. O. Radio 
Pictures, C.C.A.Cal., 166 P.2d 81. 
certiorari denied 67 S.Ct. 81, 829 

U. S. 727, 91 L.Ed. 629—Maryland 
Cas. Co. V. Rickenbaker, C.C.A.S.C., 
146 P.2d 751—F'rank Adam Elec. 
Co. V. Westinghouse Elec. & Mfg. 
Co., C.C.A.MO.. 146 P.2d 166—Aet¬ 
na Casualty & Surety Co. v. Abbott, 
130 ir.2d 40—Wittmayer v. U. S., 
C.C.A.Mont., 118 F.2d 808—George 

V. Wiseman, C.C.A.Kan., 98 F.2d 923 
—Gallagher v. Pacific American 
Co., C.C.A.Cal., 97 P.2d 193—Liver¬ 
pool & London & Globe Ins. Co. of 
Liverpool, England v. Nebraska 
Storage Warehouses, C.C.A.Neb., 96 
F.2a 30—Suffel v. Bosworth, C.C.A. 
Cal., 95 F.2d 494—U. S. v. First 
Wisconsin Trust Co., C.C.A.Wis., 
92 F.2d 840—McAllister v. Sloan, 
C.C.A.Ark., 81 P.2d 707—O’QuInn v. 

U. S.. C.CA.La., 70 F.2d 599—Howe 
v. Haterius, C.C.A.Mo., 66 P.2d 835 
—American Woolen Co. v. W^hite, 
C.C.A.Mass., 66 P.2d 716—Broxham 

V. Borden’s Farm Products Co. of 
Illinois, C.C.A.I11., 63 F.2d 946— 
Schulenberg v. Norton, C.C.A.N.D., 
49 F.2d 578—^Wabash R. Co. v. Lew¬ 
is, C.C,A.Mo., 48 F.2d 619—Davis 
V. New York Life Ins. Co., C.C.A. 
Mo., 47 P.2d 1061—^Johnston v. Oua¬ 
chita Nat. Bank of Monroe, La., C. 
C.A.Ark., 40 P.2d 604—Electric 
Management & Engineering Corpo¬ 
ration V. United Power & Light 
Corporation (of Kansas), C.C.A. 
Kan., 19 F.2d 311—Ozan Lumber 
Co. v. Davis Sewing Mach. Co., C.C. 
A.Del., 292 F. 136—Swift water 
Plantations Co. v. Davis, C.C.A. 
Miss., 287 F. 813—Beers v. Denver 
& R. G. W. R. Co., C.C.A.C 0 I 0 ., 286 
P. 886—Beers v. Equitable Trust 
Co. of New York, C.C.A.Colo., 286 
F. 883—Tway v. Seneca Motor Car 
Co., C.C.A.Ga., 284 P. 266—Pauchet 
v. Bujac, C.C.A.N.M., 281 P. 962— 
Gooch v. Presbyterian Home Hos- 

1195 



§ 297(56)-297(57) FEDERAL COURTS 86 C.J.S. 

with respect to bills of particulars,* the filing of The trial court's exercise of its discretionary pow- 
additional or supplemental pleadings,^ or the strik- ers with reference to provisional remedies or inter- 

ing of pleadings,* locutory matters will not be reviewed by the court 

of appeals except for clear abuse of discretion.® 
§ 297(57). Provisional Remedies; Proceed- So, in the absence of manifest abuse of discretion, 

ings before Trial the court will generally not review, modify, or dis- 

Review of discretionary rulings with respect to pro- turb discretionary rulings as to the grant, refusal, 

ceedings before trial and provisional remedies, such as modification, continuance or dissolution of an in- 

Injunction, Is usually limited to the question of abuse of . . , ^ .... 

discretion. junction or restraining order/ and this is par- 


Bnllmg baeed oa erroneous view of 
law, and not in exercise of discre¬ 
tion. would be reversed. 

U.S.—U. S. V. A. H. Fischer Lumber 
Co.. C.C.A.S.a. 162 F.2d 872. 

D.C.—Sherldan-Wyoming Coal Co. v. 
Krug, 172 F.2d 282, 84 tJ.S.App.D.C. 
288, reversed on other grounds 
Chapman v. Sheridan-Wyoming 
Coal Co. V. Krug, 70 S.Ct. 392, 338 

U. S. 621, 94 L.Ed. 393. 

Trial ameadment to conf onn pleading 
to proof 

U.S.—Gibson v. Southern Pac. Co., C. 
C.A.Tex., 67 F.2d 758, certiorari de¬ 
nied Southern Pac. Co. v. Gibson, 
54 S.Ct. 458, 291 U.S. 673, 78 L.Ed. 
1062. 

Pulver V. Union Inv. Co., C.C.A. 
Minn., 279 F. 699. 

Addition to prayer of hiU 
U.S.—Stewart v. Kelly Axe Mfg. Co., 
C.C.A.W.Va., 18 F.2d 567. 

Addition of new defense 
U.S.—Ames v. Sullivan, Alaska, 235 
F. 880, 149 C,C.A. 192. 

4 C.J. p 800 note 47. 

3. U.S.—Ferraro v. Arthur M, Ros¬ 
enberg Co. of New Haven, Conn., 
C.C.A.Conn., 156 F.2d 212—Walling 

V. Fairmont Creamery Co., C.C.A. 
Neb.. 139 F.2d 318—Alaska S. S. Co. 
V. Katzeek, C.C.A.AIaska, 16 F.2d 
210—Harper v. Harper, W.Va., 252 
F. 39. 164 C.C.A. 161. 

4. U.S.—Sohuckman v. Rubenstein, 

C.C.A.Ohio, 164 P.2d 962, certiorari 
denied 68 S.Ct. 905, 333 U.S. 875, 92 
L.Ed. 1151—Hartford-Empire Co. v. 
Obear-Nester Glass Co., C.C.A.Mo., 
95 P.2d 414—Selden Co. v. Gener¬ 
al Chemical Co., C.C.A.Pa., 73 F.2d 
195—Continental Oil Co. v. Osage 
Oil & Refining Co., C.C.A.Okl., 57 
F.2d 527, certiorari denied 53 S.Ct. 
17, 287 U.S. 616, 77 L.Ed. 635— 
Southern Surety Co. v. Slayton, C. 
C.A.Ohio, 41 F.2d 693—Chief Con¬ 
sol. Mining Co. v. Mammoth Min¬ 
ing Co. of Nevada, C.C.A.Utah, 29 
F.2d 703, certiorari dismissed Mam¬ 
moth Min, Co. v. Chief Consol. Min¬ 
ing Co.. 50 S.Ct. 78, 74 L.Ed. 1178 
—Beers v. Denver & R. G. W. R. 
Co., C.C.A.C 0 I 0 ,, 286 P. 886—Beers 
V. Equitable Trust Co. of New 
Tork, C.C.A.C 0 I 0 ., 286 P. 883— 

General Electric Co. v. Alexander, 
C.C.A.N.Y,, 280 F. 862, certiorari 
denied Alexander v. General Elec¬ 


tric Co., 43 S.Ct. 89, 260 U.S. 727, 
67 L.Ed. 484—General Inv. Co. v. 
Lake Shore & M. S. Ry. Co., Ohio, 
260 P. 160, 162 C.C.A. 296. 

Federal Tel. & Radio Corp. v. 
Associated Tel. & Tel. Co., D.C.Del., 
88 F.Supp. 375. 

S. G. Johnson & Son v. John.son. 
D.C.N.y., 8 F.R.D. 217, affirmed, C. 
A., 175 F.2d 176, certiorari denied 
70 S.Ct. 103, 338 U.S. 860, 94 L.Ed. 
527. 

D.C.—Walters v. Baer, 60 P.2d 995. 

60 App.D.C. 230. 

4 C.J. p 802 note 66. 

5. U.S.—Board of Drainage Com'r.^ 
of Pender County Drainage Dlst. 
No. 4 V. Lafayette South.slde Bank 
of St. Louis, C.C.A.N.C., 27 F.2cl 
286. 

Boerstler v. American Medical 
Aas’n, D.C.Ill., 16 F.R.D. 437. 

4 C.J. p 801 note 61. 

An order striking the intervening 
petition of a party who has an abso¬ 
lute right to intervene in a proceed¬ 
ing in which the court holds the ex¬ 
clusive custody and dominion of 
property In which he claims a lien 
or interest, or striking the statement 
of his cause of action for such lien 
or interest, and the facts entitling 
him to its preservation or enforce¬ 
ment, is reviewable and reversible. 
U.S.—^Western Union Telegraph Co. 
v. U. S. ^ Mexican Trust Co., Kan., 
221 F. 646, 137 C.C.A. 113. 

6. U.S.—Federal Trade Commission 
v. Thomsen-King & Co., C.C.A.Ill., 
109 F.2d 616. 

7. U.S.—Rice & Adams Corporation 
V. Lathrop, N.Y., 49 S.Ct. 220, 278 
U.S. 609, 73 L.Ed. 480. 

Solex Laboratories, Inc. v. Plas¬ 
tic Contact Lens Co., C.A.I11., 268 
F.2d 637—Joseph Bancroft & Sons 
Co. V. Shelley Knitting Mills, Inc.. 
C.A.Pa., 268 F.2d 669—Cosentino v. 
United Broth, of Carpenters and 
Joiners of America, APL-CIO, C.A. 
Ill., 266 F.2d 327—Celebrity, Inc. v. 
Trina, Inc., C.A.R.I., 264 F.2d 956 
—Madden v. International Organ¬ 
ization of Masters, Mates & Pilots 
of America, Inc., C.A.I11., 259 P.2d 
312—Brannen v. Willoughby, C.A. 
Ga., 267 P.2d 680—^Westinghouse 
1 Elec. Corp. v. Free Sewing Mach. 
I Co., 266 F.2d 806—Shearman v. 
j Missouri Pac. R. Co., C.A.Mo., 250 

1196 


F.2d 191—Douds T. Milk Drivers 
and Dairy Emp. Union Local 684, 
Intern. Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen and Helper.s 
of America, AFL-CIO, C.A.N.Y., 248 
F.2d 634—Burton v. Matanuska Val. 
Lines, Inc., C.A.Alaska, 244 F.2d 
647—Holzer v. U. S., C.A.N.D., 244 
F.2d 662—O’Brien v. Democratic 
Nat. Committee, C.A.I11., 240 F.2d 
197—Joshua Meier Co. v. Albany 
Novelty Mfg. Co., C.A.N.Y., 236 F. 
2d 144—Copra v. Suro, C.A.Puerto 
Rico, 236 F.2d 107—Phelan v. Tai- 
tano, C.A.Guam, 233 F.2d 117— 
Schauffler v. Highway Truck Driv¬ 
ers & Helpers, Local 107, C.A.Pa., 
230 P.2d 7—Seagram-Distlllers 
Corp. V. New Cut Rate Liquors. 
C.A.IIl., 221 F.2d 815, certiorari de¬ 
nied 76 S.Ct. 59, 360 U.S. 828, 100 
L.Ed. 740—^American Visuals Corp. 
V. Holland, C.A.N.Y., 219 F.2d 223 
—Alpha Distributing Co. v. Jas, 
Barclay & Co., C.A.Cal., 215 P.2(l 
610—Elgin Nat. Watch Co. v. Bar¬ 
rett, C.A.Miss., 213 P.2d 776—Amer¬ 
ican Federation of Musicians v. 
Stein, C.A.Tenn., 213 P.2d 679, cer¬ 
tiorari denied 76 S.Ct. 108, 848 U.S. 
873, 99 L.Ed. 687—Huber Baking 
Co. V. Stroehmann Bros. Co„ C.A. 
N.Y., 208 P.2d 464-—City of Des 
Moines, Iowa v. Continental Ill. 
Nat. Bank & Trust Co. of Chicago. 
C.A.Iowa, 205 P.2d 729—Doe.skin 
Products V. United Paper Co., C.A. 
III., 195 F.2d 356—Federal Trade 
Commission v. Rhodes Pharmacal 
Co., C.A.Hl,, 191 F.2d 744—MIs- 
souri-Kansas-Texas R. Co. v. Ran¬ 
dolph, C.A.M 0 ., 182 P.2d 996—Mei- 
selman v. Paramount Film Distrib¬ 
uting Corp., C.A.N.C., 180 P.2d 91 
—East Coast Lumber Terminal v. 
Town of Babylon, C.A.N.Y., 174 F. 
2d 106—^Warner Holding Co. v. 
Creedon, C.C.A.Minn., 166 P,2d 119 
—^McComb V. Super-A Fertilizer 
Works, C.C.A.Puerto Rico, 166 F. 
2d 824—Connolly v, Gishwiller, C. 
C.A.I11.. 162 P.2d 428, certiorari de¬ 
nied 68 S.Ct. 166, 332 U.S. 825, 92 
L.Ed. 400—Shad id v. Fleming, C.C. 
A.Okl., 160 F.2d 752—Porter v. Lux. 
C.C,A.Or., 167 P.2d 766—Walling 
v. Rutherford Pood Corp., C.C.A, 
Kan., 156 F.2d 513, affirmed in part 
and modified in part on othei 
grounds Rutherford Food Corp. v 
McComb, 67 S.Ct. 1473, 331 U.S. 722 



86 C.J.S. 

91 L.Ed. 1772, rehearing denied 68 , 
act. 29, 382 U.S. 786, 92 L.Bd. 368—1 
Bowles V. Quon, C.C.A.Cal., 164 F.2d 
72—^National Grain Teast Corp. v. 
City of Crystal Lake, C.C.A.I11., 147 
P.2d 711—Speten v. Bowles, C.C.A. 
N.D., 146 F.2d 602, certiorari denied 
65 S.Ct. 1023, 824 U.S. 877, 89 L.Ed. 
1429—Bowles V. Huff, C.C.A.Cal., 
146 F.2d 428—Bowles v. Sacher, C. 
C.A.N.Y., 146 F.2d 186—Dr. William 
Howard Hay Foundation v. Safety 
Harbor Sanatorium, C.C.A.Pla., 145 
F.2d 661—Reliable Transfer Co. v. 
Blanchard, C.C.A.Ga., 146 F.2d 651 
—Brown v. El Paso Iron & Metal 
Co., C.C.A.Tex., 141 F.2d 938, fol¬ 
lowed In Brown v. O’Connor, 141 F. 
2d 1019—In re South State Street 
Bldgr. Corp., C.C.A.I11., 140 F.2d 

363, certiorari denied 64 S.Ct. 1279. 
322 U.S. 761, 88 L.Ed. 1688, and 
Hofheimer v. Mclntree, 64 S.Ct. 
1279, 322 U.S. 761, 88 L.Ed. 1688— 
Walling V. Emery Wholesale Co., 
C.C.A.Ga., 138 F.2d 648—Walling 

V. Shenandoah-Dives Mining Co., 
C.C.A.C 0 I 0 ., 134 F.2d 395—Hender¬ 
son V. Burd, C.C.A.N.T., 133 F.2d 
r.l5, 146 A.L.R. 714—Shannon v. Re¬ 
tail Clerks, International Protective 
Ass’n, C.C.A.I11.. 128 P.2d 653— 
Gaines Dry Cleaners v. City of 
Chicago. C.C.A.Ill., 123 P.2d 104— 
Sima V, Central Trust Co., C.C.A. 

W. Va., 123 F.2d 89—Hannan v. City 
of Haverhill, C.C.A.Maas., 120 F. 
2d 87, certiorari denied 62 S.Ct. 81, 
314 U.S. 641, 86 L.Ed. 614—Interna* 
tional Agricultural Corporation v. 
Pearce, C.C.A.N.C., 113 F.2d 964— 
Doyne v. Saettele, C.C.A.M 0 ., 112 F. 
2d 156—Federal Trade Commi.ssion 
V. Thomsen-King & Co., C.C.A.Ill., 
109 F.2d 616—Speer v. Rural Spe¬ 
cial School Dist. No. 60 of Norph- 
let, Union County, C.C.A.Ark., 100 
F.2d 202 —Murray Hill Restaurant 
v. Thirteen Twenty One Locust, C. 
C.A.Pa., 98 P.2d 578—^Wilson v. 
Byron .Tackson Co., C.C.A.Cal., 93 F. 
2d 672—Tennessee Valley Author¬ 
ity V. Tennessee Electric Power 
Co., C.C.A.Tenn., 90 F.2d 885, cer¬ 
tiorari denied 67 S.Ct. 945, 301 U.S. 
710, 81 L.Ed. 1363—Du Pont Rayon 
Co. V. Richmond Industries, C.C.A. 
Va., 86 F.2d 981—Pratt v. Stout, C. 

C. A.Mo., 85 F.2d 172—Bradford v. 
Hurt, C.C.A.Tex., 84 F.2d 722—Sim¬ 
mons Co. V. Crew, C.C.A.N.C., 84 
P.2d 82. certiorari denied Crew 
V. Simmons Co., 57 S.Ct. 32, 299 

U. S. 569. 81 L.Ed. 419—Butler v. 

D. A. Schulte, Inc., C.C.A.Ala., 67 
F.2d 632—Independent Cheese Co. 

V. Kraft Phenix Cheese Corpora¬ 
tion, C.C.A.Wis., 66 F.2d 676—Sin¬ 
clair Refining Co. v. Midland Oil 
Co., C.C.A.N.C., 66 P.2d 42—Wheel¬ 
ing & L. E. Ry. Co. V. Pittsburgh 
& W. V. Ry. Co., C.C.AOhio. 33 
F.2d 390, certiorari denied Pitts¬ 
burgh & W. V. Ry. Co. V. Wheeling 
& L. E. Ry. Co.. 60 S.Ct. 40. 280 
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U.S. 593. 74 L.Ed. 640—^Eolian Co. 
T. Fisher. C.C.A.N.T., 29 F.2d 679 
—Bittner v. West Virginla-Pltts- 
burgh Coal Co.. C.C.A.W.Va.. 16 F. 
2d 662—Security Metal Products 
Co. V. Kawneer Co., C.C.A.M 0 ., 14 
F.2d 669—Decorative Stone Co. v. 
Building Trades Council of West¬ 
chester County, C.C.A.N.Y., 13 F.2d 
123—^El Dorado & W. Ry. Co. v. 
Chicago, R. I. & P. Ry. Co., C.C.A. 
Ark., I F.2d 777—Wilson & Co. of 
California v. The Best Poods, C.C. 
A.Nev., 300 F. 484—^Field v. Kansas 
City Refining Co., C.C.A.Mo.. 296 P. 
800, certiorari denied 45 S.Ct. 98. 
266 U.S. 618, 69 L.Ed. 471—Goldwyn 
Pictures Corporation v. Goldwyn, 
C.C.A.N.T., 296 P. 891—Meade v. 
Van Toy Co., C.C.A.Ohio, 296 F. 139 
—American Code Co. v. Ben singer, 
C.C.A.N.Y., 282 F. 829—City of 

Winfield V. Wichita Natural Gas 
Co., C.C.A.Kan., 267 F. 47—City of 
Amarillo v. Southwestern Telegraph 
& Telephone Co., Tex., 253 F. 638, 
165 C.C.A. 264—City of Chicago v. 
Fox Film Corporation, Ill., 261 F. 
883. 164 C.C.A. 99-—City Council 
of Augusta V. Postal Telegraph-Ca¬ 
ble Co.. Ga., 246 F. 440, 158 C.C.A. 
604—Kansas City, Mo., v. Sanitary 
Street Flushing Mach. Co., Mo., 224 
F. 964, 140 C.C.A. 466—^American 
Grain Separator Co. v. Twin City 
Separator Co., Minn., 202 F. 202, 
120 C.C.A. 644—Cumberland Tele¬ 
phone & Telegraph Co. v. Memphis, 
Tenn., 200 F. 667, 119 C.C.A. 73— 
Love V. Atchison, T. & S. F. R. Co., 
Okl., 185 F. 321, 107 C.C.A. 403, cer¬ 
tiorari denied 31 S.Ct. 721, 220 U.S. 
618, 55 L.Ed. 612—^Alaska Pacific 
R. & Terminal Co. v. Copper River 
& N. W. R. Co., Alaska, 160 F. 862. 
87 C.C.A. 666—Railroad Comm’n 
of Louisiana v. Texas & P. Ry. Co., 
La., 144 F. 68. 76 C.C.A. 226—Rah- 
ley v. Columbia Phonograph Co., 
Md.. 122 F. 623, 68 C.C.A. 639—^Em¬ 
pire State-Idaho Mining & Develop¬ 
ing Co. v. Bunker Hill Mining & 
Concentrating Co., Idaho, 121 F. 
973. 68 C.C.A. 311—Chickering v. 
Chickering & Sons, Ill., 120 F. 69, 
66 C.C.A. 476—^U. S. Gramophone 
Co. V. Seaman, W.Va., 113 F. 746, 61 
C.C.A. 419—^Thompson v. Nelson, 
C.C.A.Ky., 71 F. 339. 

D.C.—Cox V. Democratic Central 
Committee of District of Columbia, 
200 r.2d 866, 91 U.S.App.D.C. 416— 
Phillips V. Sager, 276 F. 626, 61 
App.D.C. 103—Standard Oil Co. v. 
Oeser, 11 App.D.C. 80—Electric 
Lighting Co. v. Metropolitan Club, 
6 App.D.C. 636. 

4 C.J. P 803 note 87. 

Question for review; test 

(1) On appeal from an order grant¬ 
ing a preliminary injunction, the only 
question is whether or not, under 
the circumstances, the trial court has 
exercised sound discretion in grant¬ 
ing it. 


U.S.—Sommer v. Rotary Lift Co., C. 
C.A.Cal., 66 F.2d 609. 

Thompson v. Balke, Ky., 246 F. 
841, 168 C.C.A. 181. 

(2) “The test on appeal is not 
whether the appellate court would 
have granted or denied the injunc¬ 
tion, but whether the record chowe 
an abuse of authority by the trial 
judge." 

U.S.—Sinclair Refining Co. v. Mid¬ 
land on Co., C.C.A.N.C., 65 F.Id 42. 
46. 

(3) “The grranting or dissolution of 
an interlocutory injunction rests in 
the sound judicial discretion of the 
trial court, and not in the discretion 
of the appellate court.” 

U.S.—Special School Dist. of Mal¬ 
vern, Hot Spring County, Ark., v. 
Speer, C.C.A.Ark., 75 F.2d 426, 421. 

(4) “Upon appeal from an order 
granting preliminary injunction, we 
will not examine the question of its 
issue, as if the original application 
had been to our own discretion, but 
will affirm the action of the trial 
court, if it seems to have been fair¬ 
ly within the range of the discre¬ 
tion which that court had a right to 
exercise.” 

U.S.—City of Louisville v. Louisville 
Home Telephone Co., C.C.A.Ky., 279 
F. 949, 956. 

(6) “If ... [a preliminary 
injunction) preserves the existing 
state of things until the rights of 
the parties can be safely and fully 
investigated and determined upon 
strictly legal proofs according to the 
course and principles of equity, such 
a determination should not be dis¬ 
turbed.” 

U.S.—Malson Dorin Soci6t4 Anonyme 
V. Arnold, C.C.A.N.Y., 296 F. 887, 
390. 

(6) An “abuse of discretion” by 
trial court which will authorize a 
reviewing court to interfere with tri¬ 
al court’s action In granting or re¬ 
fusing injunction is plain error, dis¬ 
cretion exercised to an end not jus¬ 
tified by the evidence, or a judgment 
that is clearly against the logic and 
effect of the facts as are found. 

U.S.—Bowles V. Quon, C.C.A.Cal., 164 
F.2d 72. 

Judgment of trial court 
Decision as to whether to grant a 
stay of proceedings where issue 
therein is referable to arbitration un¬ 
der an agreement in writing as pro¬ 
vided by the Arbitration Act is one 
within judgment of trial court rath¬ 
er than a matter of discretion revers¬ 
ible only for abuse. 

U.S.—^American Locomotive Co. v. 
Chemical Research Corp** C.A. 
Mich., 171 F.2d 116, certiorari de¬ 
nied, 69 S.Ct. 616, 336 U.S. 909, 93 
L.Ed. 1074, and American Loco¬ 
motive Co. V. Gyro. Process Co., 
69 S.Ct. 616, 336 U.S. 909, 98 L. 
Ed. 1074. 
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ticularly true where the facts are in dispute.* 
The court will not substitute its judgment for that 
of the lower court,*-® nor will it consider the merits 
of the case further than is necessary for a deter¬ 
mination of whether or not the lower court abused 
its discretion.*1® 

Such discretion is, however, a legal or judicial 
one which is subject to review for abuse or improper 
or improvident exerciseand there may be review 
and reversal of such a ruling where there has been 


a misconception of the law governing the case, 
or a violation or misapplication of some established 
rule of law or principle of equity,^® or an obvious 
misunderstanding or disregard of the facts.^^ 
Moreover, the general rule forbidding the review 
of discretionary rulings on injunctions does not ap¬ 
ply where the trial court does not base its decision 
on a discretionary matter, but rests it on a point of 
law,i2 or where undisputed facts entitle or disentitle 
the moving party, as a matter of law, to the injunc¬ 
tion sought.13 


8 . U.S.—Singer Mfg. Co. v. Seinfeld. 

C.C.A.N.T., 89 F.2d 35—^Nashua 

Mfg. Co. v. Berenzwelg. C.C.A.I11., 
39 F.2d 896—National Picture 
Theatres v. Foundation Film Cor¬ 
poration, C.C.A.N.Y., 266 F. 208— 
Fmpire State-Idaho Mining & De¬ 
veloping Co. v. Bunker Hill Mining 
& Concentrating Co., Idaho, 121 F. 
973, 58 C.C.A. 311. 

4 C.J. p 804 note 88. 

8.5 U.S.—Seagram-Distillers Corp. 
V. New Cut Rate Liquors. C.A.Ill., 
221 F.2d 815, certiorari denied 76 
S.Ct. 69. 360 U.S. 828, 100 L.Ed. 
740—Doeskin Products v. United 
Paper Co., C.A.Ill., 196 F.2d 356. 

8.10 U.S.—Holzer v. U. S., C.A.N.D., 
244 F.2d 562—City of Des Moines, 
Iowa V. Continental Ill. Nat. Bank 
& Trust Co. of Chicago, C.A.Iowa,' 
206 F.2d 729. 

9. U.S.—Copra v. Suro, C.A.Puerto j 
Rico, 236 F.2d 107—Porter v. Lux, j 
C.C.A.Or., 157 F.2d 756—Gaines 
Dry Cleaners v. City of Chicago, 
C.C.A.I11., 123 F.2d 104—Sim.s v. 
Central Trust Co„ C.C.A.W.Va.. 123 
F.2d 89—Doyne v. Saettele, C.C.A. 
Mo., 112 P.2d 155—Tennessee Val¬ 
ley Authority v. Tennessee Electric 
Power Co., C.C.A.Tenn., 90 P,2d 885, 
certiorari denied 67 S.Ct. 945, 301 

U. S. 710, 81 L.Ed. 1363—Sparks v. 
Mellwood Dairy, C.C.A.Ky., 74 F.2d 
696—^Allen W. Hinkel Dry Goods 
Co. V. Withison Industrial Gas Co., 
C.C.A.Kan., 64 P.2d 881—Boynton 

V. Ellis, C.C.A.Kan., 67 F.2d 665— 
Interstate Transit v. City of De¬ 
troit. Mich., C.C.A.Mich., 46 F.2d 
42 —Security Metal Products Co. v. 
Kawneer Co., C.C.A.Mo., 14 F.2d 
669—Flintkote Co. v. Philips Carey 
Co.. C.C.A.I11.. 13 F.2d 850—City 
of Council Bluffs v. Omaha & C. B. 
St. Ry. Co., aC.A.Iowa, 9 F.2d 246 
—^E1 Dorado & W. Ry. Co. v. Chi¬ 
cago, R. I. & P. Ry. Co., C.C.A.Ark., 
6 F.2d 777—Mutual Oil Co. v. Em¬ 
pire Petroleum Co., C.C.A.Ohio, 5 F. 
2d 600—^Field v. Kansas City Refin¬ 
ing Co., C.C.A.MO., 296 P. 800, cer¬ 
tiorari denied 46 S.Ct. 98. 266 U.S. 
618, 69 L.Ed. 471—Gasaway v. Bor¬ 
derland Coal Corporation, C.C.A. 
Ind., 278 P. 66—Louisville & N. R. 
Co. v. Western Union Telegraph 


Co., Ky., 252 P. 29. 164 C.C.A. 141— 
Empire State-Idaho Mining & De¬ 
veloping Co. V. Bunker Hill Mining 
& Concentrating Co., Idaho, 121 P. 
973, 68 C.C.A. 311—Charles E. Hires 
Co. V. Consumers* Co., Ill., 100 P. 
809, 41 C.C.A. 71. 

Western Union Telegraph Co. v. 
Industrial Commission of Minneso¬ 
ta, D.C.Mlnn., 24 F.Supp. 370. 

4 C.J. p 804 note 89. 

10. U.S.—Martin v. Graybar Elec. 
Co.. C.A.Ill., 266 F.2d 202—Tennes¬ 
see Valley Authority v. Tennessee 
Electric Power Co., C.C.A.Tenn., 90 
F.2d 885, certiorari denied 57 S.Ct. 
945, 301 U.S. 710, 81 L.Ed. 1303— 
Sparks v. Mellwood Dairy, C.C.A. 
Ky., 74 F.2d 695—Allen W. Hinkel 
Dry Goods Co. v. Wlchison Indus¬ 
trial Gas Co.. C.C.A.Kan., 64 F.2d 
881—Boynton v. Ellis, C.C.A.Kan., 
57 P.2d G()5— Interstate Transit v. 
City of Detroit, Mich., C.C.A.Mich., 
46 F.2d 42—Wheeling & L. E. Ry. 
Co. v. Pittsburgh & W. V. Ry. Co. 
C.C.A.Ohio. 33 P.2d 390. certiorari 
denied Pitt.sburgh & W. V. Ry. Co. 
V. Wheeling & L. E. Ry. Co., 50 S.Ct. 
40, 280 U.S. 693, 74 L.Ed. 640— 
Saunders v. Piggly-Wiggly Corpo¬ 
ration, C.C.A.Tenn., 30 F.2d 385— 
Flintkote Co. v. Philips Carey Co., 
C.C.A.I11., 13 F.2d 850—City of 

Council Bluffs v. Omaha & C. B. 
St. Ry. Co., C.C,A.Iowa, 9 F.2d 246 
— Mutual Oil Co, V. Empire Petro¬ 
leum Co., C.C.A.Ohio. 6 P.2d 500— 
Meade v. Van Toy Co., C.C.A.Ohio, 
295 F. 139—Blackmore v. Collins, 
C.C.A.Mich., 290 F. 204—Rousso v. 
First Nat. Bank, C.C.A.Mich., 287 
F. 273, certiorari denied 43 S.Ct. 
702, 262 U.S. 764, 67 L.Ed. 1216— 
City of Winfield v. Wichita Natural 
Gas Co., C.C.A.Kan., 267 F. 47— 
Louisville & N. R. Co. v. Western 
Union Telegraph Co., Ky., 252 P. 
29, 164 C.C.A. 141—City of Chi¬ 
cago V. Fox Film Corporation, Ill., 
251 F. 883, 164 C.C.A. 99—Folk v. 
U. S.. Okl., 233 P. 177, 147 C.C.A. 
183—Crescent Specialty Co. v. Na¬ 
tional Fireworks Distributing Co., 
Ohio, 219 F. 180, 136 CC.A. 28— 
Magruder v. Belle Fourche Valley 
Water Users' Ass'n, S.D., 219 F. 72, 
133 C.C.A. 624—Alaska Pacific R. 
& Terminal Co. v. Copper River & 
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N. W. R. Co., Alaska, 160 F. 862, 
87 C.C.A. 666—Vogel v. Warsing, 
Alaska, 146 P. 949. 77 C.C.A. 199. 

Western Union Telegraph Co. v. 
Industrial Commission of Minne¬ 
sota. D.C.Minn., 24 F..Supp. 370. 

25 C.J. p 970 note 11—4 C.J. p 804 
notes 90, 92. 

11. U.S.—Saunders v. Piggly-Wig- 
gly Corporation, C.C.A.Tenn., 30 F. 
2d 385—Mutual Oil Co. v. Empire 
Petroleum Co., C.C.A.Ohio, 6 F.2d 
500—Meade v. Van Toy, C.C.A.Ohio, 
295 1^. 139—Blackmore v. Collins, 
C.C.A.Mich., 290 P. 204—Roussjo v. 
First Nat. Bank. C.C.A.Mich., 287 
P. 273, certiorari denied 43 S.Ct. 
702, 262 US. 754, 67 L.Ed. 1216— 
American Code Co. v. Bensinger, 
C.C.A.N.Y.. 282 F. 829—City of Chi¬ 
cago V. Fox Film Corporation, Ill., 
251 F. 883, 164 C.C.A. 99—Crescent 
Specialty Co. v. National Fire¬ 
works Distributing Co., Ohio, 219 
F. 130, 135 C.C.A. 28—Alaska Pa¬ 
cific R. & Terminal Co. v. Copper 
River & N. W. R. Co., Alaska, 160 
F. 862, 87 C.C.A. 666—Vogel v. 
Warsing, Alaska, 146 F. 949, 77 C. 
C.A. 199. 

12. U.S.—Securities and Exchange 

Commission v. Sunbeam Gold 
Mines Co., C.C.A.Wash., 96 F.2d 
699—City of Covington, Ky., v. 
Cincinnati, N. & C. Ry. Co., C.C.A. 
Ky., 71 F.2d 117, certiorari denied 
Cincinnati, N. & C. Ry. Co. v. 
City of Covington, Ky., 65 S.Ct. 
142, 293 U.S. 612, 79 L.Ed. 702, and 
City of Covington v. Cincinnati, N. 
& C. Ry. Co., 65 S.Ct. 142, 293 U.S. 
612, 79 L.Ed. 702—Cumberland 

Telephone & Telegraph Co. v. 
Memphis, Tenn., 200 P. 667, 119 C. 
C.A. 73. 

Jurlsdlotlon of equity 

U.S.—Set-O-Type Co. v. American 
Multigraph Co., C.C.A.Ohio, 65 F. 
2d 800. 

13. U.S.—Bankers' Utilities Co. t. 
National Bank Supply Co., C.C.A. 
Cal., 53 P.2d 432, certiorari denied 
62 S.Ct. 313, 286 U.S. 641, 76 L.Ed. 
933. 

National Picture Theatres v. 
Foundation Film Corporation, C.C. 
A.N.Y., 266 F. 208—Thompson v. 
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Receiver, It is only for manifest abuse that the 
court will review or interfere with the lower court’s 
exercise of its discretionary powers with respect to 
the appointment of, or refusal to appoint, a receiv¬ 
er,!'^ control of a receiver’s actions in the dis¬ 
charge of his duties,!5 or the approval of a receiver’s 
account and the discretion of the trial court as to 
the mode of establishing lien claims, whether by 
suit or by presentation to the receiver, has been 
declared not subject to review.!*^ However, an or¬ 
der of ai)pointment may be reviewable on the ground 
of a departure from the principles of equity, without 
proof of abuse of discretion.!^ 

Transfer to equity side. The trial court’s refusal 
to transfer the case to the equity side, and its hear¬ 
ing thereof on the law side before a jury, should not 
be disturbed on appeal unless plainly erroneous.!® 

I dismissal or nonsuit. The appellate court will not 
review or reverse a discretionary ruling of the trial 
court granting or denying a dismissal or nonsuit 
before trial,-® or granting or denying a reinstate- 
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ment of the cause after a dismissal or nonsuit,*! 
except so far as the jurisdiction of the trial court 
to make the order is concerned.^® 

Reference. The court’s action in ordering a ref¬ 
erence will not be disturbed except for abuse of dis- 
crction.22-5 The action of the lower court in over¬ 
ruling exceptions to a master’s report, for the rea¬ 
son that the record was not printed as required 
by the rules, is a nonreviewable matter of discre¬ 
tion;*® and the trial court’s refusal to again refer 
a matter to referees is not reviewable in the absence 
of an abuse of discretion.*^ 

Severance or consolidation of causes. Discre¬ 
tionary rulings of the lower court with respect to 
the severance*^ or consolidation*® of actions will be 
reviewed only if there has been an abuse of discre¬ 
tion. 

Continuance. Where a motion or application for 
a continuance or postponement is addressed to the 
discretion of the trial court, its grant or refusal 


H.ilke, Ky., 245 F. 841, 158 C.C.A. 
ISl. 

14 . ij.S.—U. S. V. Pine Hill Apart¬ 
ments, Inc.. C.A.Ga., 261 F.2d 667 
—Connolly v. Gishwiller, C.C.A.Tll.. 
162 F.2d 4 28, certiorari denied 68 
,^.Ct. 166, 332 TT.S. 825. 92 L.Fd. 100 
• -IMtt.sburprh Equitable Meter Co. 
V, I’aul C. Loeber & Co., C.C.A.Ill., 
160 F.2d 721—Skirvln v. Mesta. C. 
C.A.Okl., 141 F.2d 668—Maxwell v. 
Enterpri.se Wall Paper Mffr. Co.. C. 
C.A.Pa., 131 F.2d 400—U. S. v. Ot- 
loy, C.C.A.Or., 116 F.2d 958—Kings¬ 
port Press V. Brief English Sys¬ 
tems. C.C.A.N.Y., 54 F.2d 497, cer¬ 
tiorari denied Owen v. Kingsport 
Pre.ss, 62 S.Ct. 497, 286 U.S. 545, 76 
Li.Ed. 1282—McLeod v. Hayward, 
C.C.A.Fla.. 17 F.2d 900—Ward v. 
Central Trust Co. of Illinois, Ill., 
252 F. 127, 164 C.C.A. 239—First 
Nat. Bank of San Francisco v. De¬ 
troit Trust Co., Wash., 248 F. 16, 
160 C.C.A. 156, certiorari denied 
38 S.Ct. 679, 24 7 U.S. 513, 62 L.Ed. 
1243—U. S. Shipbuilding Co. v. 
Conklin. N.J., 126 F. 132, 60 C.C.A. 
680—Heinze v. Butte & Boston 
Consolidated Min. Co., Mont., 126 
F. 1, 61 C.C.A. 63, certiorari denied 
26 S.Ct. 788, 195 U.S. 631, 49 L.Ed. 
353—Briggs v. Neal, N.C., 120 F. 
224, 66 C.C.A. 672. 

4 C.J. p 804 note 96. 

15. U.S.—Mercantile Trust Co. v. 
Farmers’ L. & T. Co., Mo., 81 F. 
254, 26 C.C.A. 383, certiorari de¬ 
nied 18 S.Ct. 944, 168 U.S. 710, 42 
L.Ed. 1213. 

16. U.S.—First Nat. Bank v. Wa¬ 
ters. C.C.A.Pa.. 82 F.2d 339. 


17 . U.S.—Haskell v. McCllntlc- 
Mar.shall Co., C.C.A.Wash., 289 F. 
405. 

18. U.S.—Folk V. U. S., Okl., 233 F. 
177, 147 C.C.A. 183. 

19. U.S.—Fidelity & Casualty Co. of 
New York v. Glenn, C.C.A.W.Vu., 3 
F.2d 913. 

20. U.S.—^Westinghouse Elec. Corp. 
V. United Elec. Radio and Mach. 
Workers of America, C.A.Pa., 194 
F.2d 770, certiorari denied United 
Elec. Radio and Mach. Workers 
of America v. Westlnghouse Elec. 
Corp., 72 S.Ct. 1060, 343 U.S. 966, 96 
L.Ed. 1362—Butler v. Denton, C.C. 
A.Okl., 150 P.2d 687—Home Own¬ 
ers’ Loan Corp. v. Huffman, C.C.A. 
Mo., 134 P.2d 314—Pen Phonograph 
Co. V. Columbia Phonograph Co., 
Pa., 132 F. 808, 66 C.C.A. 127. 

Dismissal with prejndloe 

U.S.—Peardon v. Chapman, C.A.N.J., 
169 F.2d 909. 

Dismissal without prejudice 

U.S.—Moore v. C. R. Anthony Co., 
C.A.Okl., 198 F.2d 607—New York, 
C. & St. L. R. Co. V. Vardaman, C. 
A.Mo., 181 F.2d 769. 

Dismissal for lack of prosecution 

The decision of a trial court on a 
motion to dismiss cause for lack of 
prosecution will not be disturbed on 
appeal unless it appears that there 
has been a gross abuse of discretion. 
U.S.—Russell V. Cunningham, C.A. 
Guam, 233 F.2d 806—Boling v. U. 
S., C.A.Cal., 231 F.2d 926—Tinkoff 
V. Jareckl, C.A.Ill., 208 F.2d 861— 
Shotkln V. Westlnghouse Elec. & 
Mfg. Co., C.A.C 0 I 0 ., 169 F.2d 825— 

1199 


Sweeney v. Anderson, C.C.A.Kan.. 
129 F.2d 766. 

Ordnance Gauge Co. v. Jacquard 
Knitting Mach. Co., D.C.Pa., 21 F. 
R.D. 575. 

Dismissal on court’s own motion 

Court’.s action in dismissing on its 
own motion, for plalntlif's failure to 
prosecute with reasonable diligence 
will not be overturned on appeal, ex¬ 
cept in case of abuse of discretion. 
U.S.—Tinkoff V. Jareckl. C.A.Ill., 208 
F.2d 861—Shotkin v. Westlnghouse 
Elec. & Mfg. Co., C.A.C 0 I 0 ., 169 F. 
2d 825. 

21. U.S.—Stafford v. Russell, C.A. 
Cal., 220 F.2d 853—Dexter v. Kel- 
las. N.Y.. 113 F. 48, 51 C.C.A. 35. 

22. U.S.—S. M. Hamilton Coal Co. v. 
Watts, N.Y., 232 F. 832, 147 C.C.A. 
26. 

22.5 D.C.—Tendler v. Jaffe, 203 F.2d 
14, 92 U.S.App.D.C. 2, certiorari de¬ 
nied 74 S.Ct. 29, 346 U.S. 817, 98 
L.Ed. 344. 

23. U.S.—Du Bois v. New York, N. 
Y., 128 F. 418, 63 C.C.A. 160. 

24. U.S.—McCarthy v. Ruddock, C. 
C.A.Wash., 43 F.2d 976. 

25. U.S.—Chicago, R. I. & P. R. Co., 
C.A.Iowa, 245 F.2d 397, certiorari 
denied 78 S.Ct. 83, 356 U.S. 856, 2 L. 
Ed.2d 63—City of Denver v. Sher- 

. ret, Colo., 88 F. 226, 31 C.C.A. 499. 

28. U.S.—Whiteman v. Pitrle, C.A. 
La.. 220 F.2d 914—Skirvin v. Mesta, 
aC.A.Okl., 141 F.2d 668—Radio 
Corporation of America v. Lehr Au¬ 
to Supply Co., C.C.A.N.Y., 29 F.2d 
162. 

D.C.—Santuccl v. Pignatello, 188 F. 
2d 643, 88 U.S.App.D.C. 190. 
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thereof will not be reviewed or reversed unless an 
abuse of discretion is shown.^^ 

§ 297(58). Proceedings at Trial 

The court of appeals will not review or disturb rul- 
Inga of the trial court on discretionary matters as to the 
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course and conduct of the trial unless an abuse of dis¬ 
cretion clearly appears. 

The court of appeals will not review or disturb 
rulings of the trial court on discretionary matters 
as to the course and conduct of the trial, unless 
an abuse of discretion clearly appears.^* So a rul- 


W, U.S.—^Peckham v. Family Loan 
Co., C.A.Fla., 2«2 F.2d 422—Suther¬ 
land Paper Co. v. Grant Paper Box 
Co.. C.A.Pa.. 183 F.2d 126, certio¬ 
rari denied T1 S.Ct. 281, 340 U.S. 
806, 85 L.Bd. 665—Johnston v. 

Jones, C.A.Pa.. 178 P.2d 481—Steln- 
feldt T. Haymond, C.A.Fla., 176 F. 
Id 788—^Dulaberg v. Markham, C. 
C.A.K.J., 148 F.2d 812, certiorari 
denied if S.Ct. 88. 828 U.S. 768, 80 
IkEd. 466—Gross v. Williams, Com¬ 
mercial Standard Ins. Ce., Inter¬ 
vener, C.C.A.Ark., 148 F.2d 84— 
Mississippi Valley Structural Steel 
Co. V. N. L, R. B., C.C.A.8, 146 F.2d 
664—Girard Trust Co. v. Amster¬ 
dam, C.C.A.Pla., 128 P.2d 376— 
Baltimore American Ins. Co. of 
New York v. Pecos Mercantile Co., 
C.C.A.N.M., 122 F.2d 143—George 
V. Wiseman, C.C.A.Kan., 88 F.2d 
823—Southern Kansas Stage Lines 
V. Gibson. C.C.A.Okl.. 87 F.2d 23— 
Sanders v. Hall, C.C.A.Okl., 74 F.2d 
399, certiorari denied 66 S.Ct. 653, i 
296 U.S. 739, 79 L.Bd. 1686—Vlr-| 
glnia Beach Bus Line v. Campbell, 
C.C.A.N.C.. 73 F.2d 87—Speers Sand 
ft Clay Works v. American Trust 
Co., C.C.A.Md., 62 F.2d 831, certlo-j 
rari denied Speers Sand ft Clay: 
Works V. American Trust Co. of 
New York, 52 S.Ct. 600, 286 U.S. 
648, 76 L.Ed, 1284—U. S. v. De Ar- 
mond, C.C.A.MO., 48 F.2d 466—| 
Smith v. Daniel, C.C.A.Tenn., 46 F. 
2d 740. certiorari denied 51 S.Ct. 
651, 283 U.S. 852. 75 L.Ed. 1460— 
Dietrich v. U. S. Shipping Board 
Emergency Fleet Corporation, C.C. 
A.N.Y., 8 P.2d 733, certiorari denied 
Dietrich v. U. S. Shipping Board 
Merchant Fleet Corporation, 49 S. 
Ct. 82, 278 U.S. 647, 73 L.Ed. 560— 
Dundee Petroleum Co. v. Clay, C. 
C.A.Okl., 267 F. 146, certiorari de¬ 
nied 41 S.Ct. 377, 255 U.S. 674, 65 
L.Ed. 793—Goldfarb v. Keener, C. 
C.A.N.Y., 263 F. 357—Panama R. 
Co. V. Pigott, Canal Zone, 256 F. 
837, 168 C.C.A. 183, affirmed 41 S. 
Ct. 199, 254 U.S. 662, 66 L.Ed. 400— 
Penn.sylvania Co. v. Fanger, Ohio, 
231 F. 851, 146 C.C.A. 47. 

Skinner v. Lundy, D.C.B^n 149 
F.Supp. 67. • 

D.C.—Gilbert v, Lachapelle, 127 P. 
2d 760, 76 U.S.App.D.C. 395—Thom¬ 
as V. U. S., 121 F.2d 905, 74 U.S. 
App.D.C. 167—Harrah v. Morgen- 
thau. 89 F.2d 863, 67 App.D.C. 119 
—Goodyear Service v. Pretzfelder, 
84 F.2d 242, 65 App.D.C. 389— 
Washington Ry. ft Electric Co. v. 
Scala, 46 App.D.C. 484, affirmed 37 


S.Ct. 654, 244 U.S. 630. 61 L.Bd. 
1360. 

4 C.J. p 809 notes 32, 33. 

Illness of oonnssl 

Denial of continuance for lllnes.s 
of one of defendant's counsel held 
not abuse of discretion. 

U.S.—^Pocahontas Distilling Co. v. U. 
S., Va.. 218 F. 782, 134 C.C.A. 666. 
certiorari denied 35 S.Ct. 602. 238 U. 
S. 620, 69 L.Ed. 1492. 

28. U.S.—^Russell v. Monongahela 
Ry. Co., C.A.Pa., 262 F.2d 349— 
Nashville. C. ft St. L. Ry. Co. v. 
York, C.C.A.Tenn., 127 P.2d 606— 
Jackson v. Mut. Life Ins. Co. of 
New York. Kan., 186 F. 447, 108 
C.C.A. 369—May v. International 
Loan & Trust Co., Tex., 92 F. 445, 
34 C.C.A. 448. 

D.C.—^Nelson v. Nelson, 171 F.2cl 
1021, 84 U.S.App.D.C. 167. 

Matters to which rule has been ap- 
pUed 

(1) Ruling on motion to reopen 
case for introduction of further evi¬ 
dence. 

U.S.—Cranston v. Baltimore & O. R 
Co., C.A.Pa., 268 F.2d 630—S. H 
Kress & Co. v. Aghnides, C.A.N.C.. 
246 P.2d 718, certiorari denied 78 
S.Ct. 261, 356 U.S. 889, 2 L.Ed.2(3 
189—Pehrson v. C. B. Lauch Const 
Co.. C.A.Idaho. 237 P.2d 269—Dit- 
ter V. Yellow Cab Co., C.A.I11., 221 
P.2d 894—Chemical Dellnting Co. v 
Jackson, C.A.Tex.. 193 F.2d 123— 
American-Hawailan S. S. Co. v. U 
S., C.A.2, 191 P.2d 26. certiorari de 
nied U. S. v. Amerlcan-Hawalian 
S. S. Co., 72 S.Ct. 663, 342 U.S. 
941, 96 L.Ed. 700—Gas Ridge v. 
Suburban Agr. Properties, C.C.A 
Tex., 150 P,2d 363, rehearing de¬ 
nied 150 F.2d 1020, certiorari de¬ 
nied 66 S.Ct. 487. 326 U.S. 796, 90 
L.Ed. 485, rehearing denied 66 S. 
Ct. 679, 327 U.S. 816, 90 L.Ed. 1039 
rehearing denied 66 S.Ct. 802, 827 
U.S. 817, 90 L.Ed. 1040—^Anzano v. 
Metropolitan Life Ins. Co. of New 
York. C.C.A.N.J., 118 F.2d 430- 
Gardner v. U. S., C.C.A.Cal., 71 F.2<^ 
63, certiorari denied 65 S.Ct. 213 
293 U.S. 619, 79 L.Ed. 707—Oorpm 
Juris cited In G. Amsinck ft Co. v 
Springfield Grocer Co., C.C.A.Mo. 
7 P.2d 866, 868. 

D.C.—^King v. Rhodes, 47 App.D.C 
316. 

4 C.J. p 818 note 79, p 821 note 33. 

(2) Reading of pleadings to jury 
by court or instructing jury to rea" 

I them. 


U.S.—Illinois Cent. R. Co. v. Sigler, 
C.C.A.Tenn., 122 F.2d 279. 

(3) Instruction authorizing unfa¬ 
vorable presumption against party 
failing to call witnesses controlled 
by or available to such party. 

U.S.—Nashville, C. ft St. L. Ry. Co. v. 

York, C.C.A.Tenn., 127 F.2d 606. 

(4) Submission of special Ques¬ 
tions or findings of fact to Jury. 

U.S.—Fisher Moch. Works Co. v. 

Dougherty, Kan., 231 P. 910, 146 C. 
C.A. 106. 

(6) Submission of issues to jury 
in advisory capacity. 

U.S.—Federal Ro.serve Bank of San 
Francisco v. Id.aho Grimm Alfalfa 
Seed Growers' Ass'n, C.C.A.Idaho, 
8 F.2d 922, certiorari denied 46 S. 
Ct. 347, 270 U.S. 646, 70 L.Ed. 778. 

(6) Determination by chancellor of 
Question whether or not an issue In 
equity should be directed or framed 
to be tried by a jury. 

U.S.—Pacific Coal ft Transportation 
Co. V. Pioneer Mining Co., Alaska, 
206 F. 677, 123 C.C.A. 693. 

(7) Trial court’s exercise of its 
discretionary powers with reference 
to custody and conduct of jury, as in 
permitting separation of Jury before 
verdict. 

U.S.—Byrne v. Matezak, C.A.Pa., 254 
F.2d 526, certiorari denied 79 S.Ct. 
24, 368 U.S. 816, 3 L.Ed.2d 58— 
Guardian Fire Ins. Co. v. Central 
Glass Co., La.. 194 F. 851, 114 C.C. 
A. 639, followed in B. J. Wolf & 
Sons v. Royal Ins. Co., La., 194 F. 
853, 114 C.C.A. 641. 

(8) Ruling on right to open and 
close. 

U.S.—Bank of Edenton v. U. S., C.C. 
A.N.C.. 152 F.2(i 251—U. S. v. Sa¬ 
vannah Shipyards. C.C.A.Ga., 139 F. 
2d 963, rehearing denied 140 P.2d 
863. 

D.C.—Snow V. Snow, 270 F. 864, 60 
App.D.C. 242. 

(9) Discretion given court under 
statute entitling each party In civil 
case to three peremptory challeng¬ 
es, and providing that If there is 
more than one defendant court may 
allow defendants additional peremp¬ 
tory challenges and permit them to 
be exercised separately or Jointly, is 
not an arbitrary or unreasonable dis¬ 
cretion but is a judicial discretion 
reviewable where record discloses its 
improper or unreasonable exercise. 
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ing of the trial court with respect to the reception in which evidence should be introduced or re- 
or rejection of evidence, as to which it is vested with ceived,30 and the determination of preliminary ques- 
a sound discretion, will be reviewed only where such tions of fact on which the competency or relevancy 


discretion has been plainly abused;' 

U.S.—Globe Indem. Co. v. Stringrer, C. 
A.La.. 190 F.2d 1017. 

Beoeiviuff surffestioii of amiens 
curln 

Whether the trial Judge should or 
should not have received and consid¬ 
ered a suggestion filed by the British 
ambassador as amicus curiee Is not 
reviewable. 

U.S.—The Claveresk, C.C.A.N.T.. 264 
F. 276. 

29. TT.S.—David Bilgore & Co. v. 
Ryder, C.A.Pla., 211 P.2d 855—New 
York. N. H. & H. R. Co. v. Zer- 
muni, C.A.Mass., 200 F.2d 240, cer¬ 
tiorari denied 73 S.Ct. 729, 346 U. 
S. 917, 97 L.Ed. 1301—Kanatser v. 
Chrysler Corp., C.A.Okl., 199 F.2d 
610, certiorari denied Chrysler 
Corp. v. Kanatser, 73 S.Ct. 388, 344 

U. S. 921, 97 L.Ed. 710—Utah State 
Farm Bureau Federation v. Nation¬ 
al Farmers Union Service Corp., C. 
A.Utah, 198 F.2d 20—Hawkins v. 
Missouri Pac. R. Co., C.A.Ark., 188 
F.2d 348—Sartori v. U. S., C.A. 
Utah, 186 F.2d 679—U. S. v. Uartc, 
C.A.Cal., 176 P.2d 110—Bartkoski v. 
Pittsburgh & Lake Erie R. Co., C. 
A.Pa., 172 F.2d 1007—Chicago & N. 
W. Ry. Co. v. Green, C.C.A.Minn., 
164 F.2d 55—Standard Accident 
Ins. Co. of Detroit, Mich., v. Heat- 
field. C.C.A.Wash., 141 F.2d 648 
—Duncan v. Pearson, C.C.A.S.C., 
135 F.2d 146—Snohomish County v. 
Great Northern Ry. Co., C.C.A. 
Wash., 130 F.2d 996—Brigham 
Young University v. Lilly white, C. 
C.A.Utah, 118 F.2d 836, certiorari 
denied 62 S.Ct. 73, 314 U.S. 638, 86 
L.Ed. 612—Chapman & Dewey 
Lumber Co. v. Hanks, C.C.A.Tenn., 
106 F.2d 482—Metropolitan Life 
Ins. Co. V. Armstrong, C.C.A.Neb., 
85 P.2d 187—Luke v. U. S., C.C.A. 
Ga., 84 P.2d 823—Maryland Casual¬ 
ty Co. v. Citizens State Bank of 
Tupelo, C.C.A.M1SS.. 84 P.2d 172— 
Gaillard v. Boynton, C.C,A.N.H., 
70 F.2d 552—Gibson v. Southern 
Pac. Co., C.C.A.Tex., 67 F.2d 758, 
certiorari denied Southern Pac. Co. 

V. Gibson, 64 S.Ct. 468, 291 U.S. 673, 
78 L.Ed. 1062—Lapp v. Pennsyl¬ 
vania R. Co., C.C.A.N.J., 51 F.2d 477 
—Central R. Co. of New Jersey v. 
Monahan, C.C.A.N.Y., 11 P.2d 212. 

U. S. ex rel. Marcus v. Hess, D.C. 
Pa., 41 F.Supp. 197. 

Overstreet v. Norfolk & W. Ry. 
Co., Va., 238 F. 665, 161 C.C.A. 501 
—American Agricultural Chemical 
Co. V. Hogan, Mass., 213 F. 416, 130 
C.C.A. 52. 

D.C.—Hannan v. U. S., 131 F.2d 441, 
76 U.S.App.D.C. 118. 

4 C.J. p 812 note 57. 

36 C.J.S.—76 


® and the order | of a witness or 

Bnliugs relatiiLg to reoeption 

(1) Of cumulative evidence. 

U.S.—Sommer v. Carbon Hill Coal 
Co., Wash., 107 P. 230, 46 C.C.A. 
255. 

(2) Of evidence on collateral is¬ 
sues. 

U.S.—Pacific S. S. Co. v. Holt, C.C.A. 
Or., 77 F.2d 192. 

(3) Of expert testimony. 

U.S.—Nelson v. Brames, C.A.Wyo., 
241 F.2d 256—E. L. Farmer & Co. 
v. Hooks, C.A.Okl., 239 P.2d 547, 
certiorari denied 77 S.Ct. 669, 363 

U. S. 911, 1 L.Ed.2d 665—Paradise 
Prairie Land Co. v. U. S., C.A.Fla., 
212 P.2d 170—Gillespie v. Collier, 
Okl., 224 P. 298, 139 C.C.A. 634. 

(4) Of photographs. 

U.S.—Drohan v. Standard Oil Co., C. 
C.A.Ind., 168 F.2d 761, certiorari 
denied 69 S.Ct. 69. 335 U.S. 845, 93 
L.Ed. 396—Chicago, G. W. R. Co. 

V. Robinson. C.C.A.Neb., 101 F.2d 
994, certiorari denied 59 S.Ct. 1038, 
307 U.S. 640, 83 L.Bd. 1520. 

(6) Of testimony as res gestsB. 
U.S.—^Kaminski v. Meadows, C.A.Ind., 
264 P.2d 53—^Flannagan v. Provi¬ 
dent Life & Accident Ins. Co., C.C. 
A.Va., 22 F.2d 136. 

(6) Of evidence of prior consist¬ 
ent statements. 

U.S.—National Postal Transport 

Ass’n V. Hudson, C.A.Mo., 216 F.2d 

193. 

(7) Of evidence as to custom and 
usage. 

U.S.—Napolitano v. Eastern Motor 
Exp., Inc., C.A.N.J., 246 P.2d 249. 

(8) Of opinion evidence. 

U.S.—Ackelson v. Brown, C.A.Mo., 
264 P.2d 643—St. Joe Paper Co. v. 

U. S., C,C.A.Fla., 166 F.2d 93—Love 

V. U. S., C.C.A.Mo., 141 P.2d 981. 
Bvidenoe controlling dtaoretion 

Refusal to receive and consider ev¬ 
idence by which the court’s discre¬ 
tion should be guided or controlled 
is an abuse of discretion. 

U.S.—Cohen v. Young, C.C.A.Mich., 
127 F.2d 721. 

30. U.S.—Woodside v. U. S., C.C.A. 
Va., 60 F.2d 823. 

4 C.J. p 815 note 67, p 817 note 73. 

31. U.S-—Chicago Great Western 
Ry. Co. V, Beecher, G.C.A.Minn., 
160 F.2d 394, certiorari denied 66 
S.Ct. 339, 326 U.S. 781, 90 L.Ed. 473 
—Cohen v. Travelers Ins. Co., C.C. 
A.Ill., 134 F.2d 378—^Whito v. State 
of Maryland, to Use of Anderson, 
C.C.A.Md., 106 F.2d 392—^American 
Glycerin Co. v. Eason Oil Co., C.C. 
A.Okl., 98 P.2d 479, certiorari de¬ 
nied 59 S.Ct. 107, 306 U.S. 640. 83 

1201 


evidence depends^^ are matters on 

L.Ed. 413, rehearing denied 69 S. 
Ct. 163, 305 U.S. 672, 83 L.Ed. 436. 
22 C.J. p 626 note 11. 

Qualifloation or compatenoy of axpaxt 
or oplaioB. witness 
(1) In general. 

U.S.—Millers’ Nat. Ins. Co., Chicago, 
Ill. V. Wichita Flour Mills Co., C.A. 
Kan., 257 F.2d 93—Halecki v. Unit¬ 
ed N. T. and N. J. Sandy Hook 
Pilots Ass’n, C.A.N.Y., 251 F.2d 708, 
vacated on other grounds United 
N. Y. and N. J. Sandy Hook Pilots 
Ass’n V. Halecki, 79 S.Ct. 617, 368 

U. S. 613, 3 L.Ed.2d 541—Atchison. 
T. & S. P. Ry. Co. V. Jackson, C.A. 
Kan., 235 F.2d 390—Glndvllle v. 
American-Hawaiian S. S. Co.. C.A. 
Pa., 224 F.2d 746—Olsen v. Realty 
Hotel Corp., C.A.N.Y., 216 F.2d 785 
—Hickey v. U. S., C.A.Pa., 208 P.2d 
269, certiorari denied 74 S.Ct. 519, 
347 U.S. 919, 98 L.Ed. 1074—Trow¬ 
bridge v. Abrasive Co. of Philadel¬ 
phia, C.A.Pa., 190 P.2d 825—Long 

V. Union R. Co.. C.A.Pa., 176 P.2d 
198—Chapman v. U. S., C.A.Okl.. 
169 P.2d 641, certiorari denied 69 
S.Ct. 134, 336 U.S. 860, 93 L.Bd. 
406—Kimball Laundry Co. v. U. 

5., C.C.A.Neb., 166 P.2d 866, revers¬ 
ed on other grounds 69 S.Ct. 1434, 
338 U.S. 1, 93 L.Ed. 1766, 7 A.L.R. 
2d 1280—Bratt v. Western Air 
Line.s, C.C.A.Utah, 156 F.2d 850, 166 
A.L.R. 1061, certiorari denied 67 
S.Ct. 100, 329 U.S. 735, 91 L.Ed. 636 
—St. Joe Paper Co. v. U. S., C.C.A. 
Fla., 166 P.2d 93—Chicago Great 
Western Ry. Co. v. Beecher, C.C.A. 
Minn., 150 P.2d 394, certiorari de¬ 
nied 66 S.Ct. 339, 326 U.S. 781, 90 
L.Ed. 473—Korth v. Zion’s Sav. 
Bank & Trust Co., C.C.A.Utah, 148 
P.2d 170—Poster v. U. S., C.C.A. 
Iowa, 146 P.2d 873—Love v. U. S., 
C.C.A.MO., 141 P.2d 981—Redman 
V. U. S., aC.A.Md., 136 F.2d 203— 
Cohen v. Travelers Ins. Co.. C.C.A. 

111., 134 P.2d 378—Davidson v. 
Commissioner of Internal Revenue, 
C.C.A.Tex., 91 F.2d 516—Mutual 
Life Ins. Co. of New York v. Tread¬ 
well, C.C.A.La., 79 F.2d 487—Taylor 
v. U. S., C.C.A.Ala., 71 P.2d 76— 
General Paint Corporation v. 
Kramer, C.C.A.Okl., 68 r.2d 40, 
certiorari denied 54 S.Ct. 628, 292 U. 
S. 623. 78 L.Ed. 1478—Union Trust 
Co. of Cleveland, Ohio. v. Wood- 
row Mfg. Co., C.C.A.Iowa, 63 F.2d 
602—Clarke v. Hot Springs Elec¬ 
tric Light & Power Co., C.C.A .Wyo., 
66 F.2d 612, certiorari denied 53 S. 
Ct. 19, 287 U.S. 619, 77 L.Bd. 637— 
Henry H. Cross Co. v. Rice, C.C.A. 
Ind., 45 r.2d 940, certiorari denied 
61 S.Ct. 657, 283 U.S. 866, 76 L.Bd. 
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which the ruling of the trial court will be reviewed 
or reversed only where there has been a clear error 
or abuse of discretion; and the same rule applies to 
the trial court’s determination of the mental compe¬ 
tency of a witness,32 and to its exercise of discretion 
with reference to the examination's and cross- 
examination^^ of witnesses, including the allowance 
of leading questions,25 and with reference to the 
arguments or statements of counsel.^® 

Where the trial court is vested with discretion 
in that connection, its action with reference to dis¬ 
missal or nonsuit, as by granting or denying a mo¬ 
tion therefor,37 or its action on an application to re¬ 


instate a cause after dismissal,^® or a motion to di- 
rect^s or set aside"*® a verdict, will not be disturbed 
unless such discretion has been abused. 

§ 297(59). New Trial or Rehearing 

Where an application for a new trial Is addressed to 
the discretion of the district court, Its ruling will not be 
reviewed or reversed except tor abuse of discretion. 

When a motion or application for a new trial is 
addressed to the sound discretion of the district 
court under the rules stated in New Trial § 201, its 
ruling thereon ordinarily will not be reviewed or 
reversed by the court of appeals, at least in the 


1469—James Baird Co. v. Boyd, C. 

C. A.N.C., 41 F.2d 578—Hamilton v. 
Empire Gas & Fuel Co., C.C.A.Kan., 
297 F. 422, certiorari denied 45 S.Ct. 
92, 266 U.S. 607, 69 L.Ed. 465— 
Minnesota & Ontario Paper Co. v. 
Swenson Evaporator Co., C.C.A. 
Minn., 281 F. 622. 

D.C.—Sher v. De Haven, 199 F.2d 
777, 91 U.S.App.D.C. 257, certiorari 
denied 73 S.Ct. 797, 345 U.S. 936. 
97 L.Ed. 1363—Pollard v. Hawfleld. 
170 F.2d 170, 83 U.S.App.D.C. 374, 
certiorari denied 69 S.Ct. 514, 336 
U.S. 909, 93 L.Ed. 1073, rehearing 
denied 69 S.Ct. 654. 336 U.S. 929, 
93 L.Ed. 1089—District of Colum¬ 
bia V. Cliessin, 61 F.2d 523, G1 App. 

D. C. 260—Washington Ry. & Elec¬ 
tric Co. V. Clark, 46 App.D.C. 88. 

4 C.J. p 814 note 63 [g] (1). [h]—22 
C.J. p 626 note 11, p 627 note 15 
[cl. 

(2) Generally, a preliminary ruling 
upholding or rejecting the qualifica¬ 
tions of a witness to testify as an 
expert is discretionary with the trial 
court but the court’s ruling is re- 
viewable where rejection of a wit¬ 
ness’ competency results from appli¬ 
cation of an erroneous legal standard 
as to nature and extent of prior ex¬ 
perience required to give such testi¬ 
mony probative value. 

U.S.—Roth V. Bird, C.A.Fla., 239 F. 
2d 257—Hickey v. U. S., C.A.Pa., 
208 F.2d 269, certiorari denied 74 
S.Ct. 519, 347 U.S. 919, 98 L.Ed. 
1074—Bratt v. Western Air Lines, 
C.C.A.Utah. 155 F.2d 850, 166 A.L. 
R. 1061. certiorari denied 67 S.Ct. 
100, 329 U.S. 735, 91 L.Ed. 636. 

The admissloa of deolarationa of 
alleged ooaspirators before the con¬ 
spiracy has been sufficiently proved 
being discretionary with the trial 
court, its rulings thereon will not or¬ 
dinarily be disturbed. 

U.S.—Spencer v. Read, Iowa, 217 F. 
508, 133 C.C.A. 360. 

32. U.S.—O’Shea v. Jewel Tea Co., 
C.A.I11., 233 F.2d 630. 

•New York Evening Post Co. v. 
Chaloner, C.C.A.N.T., 265 F. 204, 


certiorari dismissed 40 S.Ct. 396, 
252 U.S. 591, 64 L.Ed. 731. 

33. U.S.—American Agricultural 
Chemical Co. v. Hogan, Mass., 213 
P. 416, 130 C.C.A. 62—Sutherland 
V. Round. Ohio, 67 P. 467, 6 C.C.A. 
428. 

Bedlreot examination 

U.S.—Comins v. Scrivener, C.A.N.M., 
214 P.2d 810. 

34. U.S.—Farmers Union Federated 
Co-op. Shipping Ass’n v. McChes- 
ney, C.A.N.D., 251 F.2d 441—Kanat- 
ser V. Chrysler Corp., C.A.Okl., 199 
P.2d 610, certiorari denied Chrysler 
Corp. V. Kanatser, 73 S.Ct. 388, 344 

U. S. 921, 97 L.Ed. 710—U. S. v. 
Fotopulos, C.A.9, 180 P.2d 631— 
Summit Drilling Corp. v. C. I. R., 
C.C.A.IO, 160 F.2d 703—Minnehaha 
County, S. D., v. Kelley, C.C.A.S.D.. 
160 F.2d 356—Mutual Ben. Health 
& Acc. Ass’n v. Francis, C.C.A.Mo., 
148 F.2d 590—Franklinvllle Realty 
Co. V. Arnold Const. Co., C.C.A.Fla., 
132 F.2d 828, certiorari denied 63 
S.Ct. 994, 318 U.S. 791, 87 L.Ed. 
1167, rehearing denied 63 S.Ct. 
1166, 319 U.S. 781, 87 L.Ed. 1726— 
Twachtman v. Connelly, C.C.A. 
Ohio, 106 F.2d 601—Woelfle v. Con¬ 
necticut Mut. Life Ins. Co. of Hart¬ 
ford, Conn., C.C.A.MO., 103 F.2d 417. 

D.C.—^Washington Ry. & Electric Co. 

V. Dittman, 44 App.D.C. 89. 

4 C.J. p 823 note 63, p 824 note 64. 
Own witness 

U.S.—Illinois Terminal R. Co. v. 
Friedman, C.A.Mo., 210 P.2d 229. 

Discretion abused 

U.S.—Kroger Grocery & Baking Co. 
V. Stewart, C.C.A.Mo., 164 P.2d 841. 

35. U.S.—^Eli Mining & Land Co. v. 
Carleton, Colo., 108 P. 24, 47 C.C. 
A. 166—Ross v. Raphael Truck & 
Sons Co., N.Y., 91 P. 128, 33 C.C.A. 
405. 

36. U.S.—Koch V. U. S., C.A.Cal., 264 
P.2d 334—Ranger, Inc. v. Equitable 
Life Assur. Soc. of U. S., C.A.Mich., 
196 P.2d 968—Braman v. Wiley, C. 
C.A.Ind., 119 P.2d 991—Ocean Acci¬ 
dent & Guarantee Corporation v. 
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Penick & Ford, C.C.A.Iowa, 101 F. 
2d 493—Maryland Casualty Co. v. 
Reid, C.C.A.Tex., 76 P.2d 30—Fidel¬ 
ity Phenix Fire Ins. Co. of New 
York V. Vallone. C.C.A.Tex., 74 F. 
2d 137, certiorari denied 55 S.Ct. 
636, 294 U.S. 727, 79 I..Ed. 1257. 

Garrett v. Faust, D.C.Pa., 9 F.R. 
D. 482, vacated on other grounds. 
C.A., 183 F.2d 625, certiorari denied 
71 S.Ct. 493, 340 U.S. 931, 9.5 L.Ed. 
672, rehearing denied 71 S.Ct. 733, 
341 U.S. 917, 95 L.Ed. 1352, rehear¬ 
ing denied 71 S.Ct. 801, 341 U.S. 933, 
96 L.Ed. 1362. 

37. U.S.—Public Service Commis¬ 
sion of State of Missouri v. Brash- 
ear Freight Lines, C.C.A.Mo., 114 
F.2d 1, rever.sed on other ground.s 
61 S.Ct. 784, 312 U.S. 621, 85 L.Ed. 
1083, rehearing denied 61 S.Ct. 938, 
313 U.S. 698, 85 L.Ed. 1551—Iowa- 
Nebraska Light & Power Co. v. 
Daniels, C.C.A.Neb., 63 F.2d 322— 
Russell V. Texas Transport & Ter¬ 
minal Co., C.G.A.N.Y., 32 P.2d 689 
—Radio Corporation of America v. 
Emerson, C.C.A.N.Y., 296 F. 61, cer¬ 
tiorari denied Emerson v. Radio 
Corporation of America. 44 S.Ct. 
456, 266 U.S. 582, 68 L.Ed. 1190— 
Penn Phonograph Co. v. Columbia 
Phonograph Co., Pa., 132 F. 808, 66 
C.C.A. 127. 

«Tha gnestion for . . . [the 

circuit] court [of appeals] is not 
whether discretion was wisely exer¬ 
cised, but whether it was abusively 
exercised.” 

U.S.—United Motors Service v. Trop- 
Ic-Aire, C.C.A.Minn., 67 F.2d 479, 
488. 

38. U.S.—Dexter v. Kellas, N.Y., 113 
F. 48, 61 C.C.A. 35. 

39. U.S.—Texas & P. R. Co. v. 
Eason, Tex., 92 F. 653, 34 C.C.A. 
530. 

40. U.S.—(American) Lumbermen’s 
Mut. Casualty Co. of Illinois v. 
Timms & Howard, G.C.A.N.Y., 108 
F.2d 497—Grissom v. Sternberger, 
C.C.A.N.C., 10 P.2d 764—Boston & 
M. R. R. V. Dutllle. C.C.A.N.H., 289 
F. 320. 
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absence of a clear abuse of discretion anfl the | same rule prevails with respect to the review of 


41. US.—^U. S. V. Socony-Vacuum 
Oil Co., Wis., 60 S.Ct. 811, 310 U.S. 
160. 84 L.Ed. 1129, rehearing: de¬ 
nied 60 S.Ct. 1091, 310 U.S. 668, 84 
L.Ed. 1421, and U. S. v. Socony- 
Vacuum Oil Co.. 60 S.Ct. 1091, 310 

U. S. 658, 84 L.Ed. 1421. 

Walker v. Bank of America Nat. 
Trust and Sav. As.s’n, C.A.Cal., 2G8 
P.2d 16—Mihalchak v. American 
Dredging: Co., C.A.Pa., 266 F.2d 87.6 
—Talon, Inc. v. Union Slide Fas¬ 
tener, Inc., C.A.Cal., 266 F.2d 731— 
Williams v. Nichols, C.A.Va., 266 
F.2d 389—Altrichter v. Shell Oil 
Co., 263 P.2d 377—Fulenwider v. 
Wheeler, C.A.FIa., 262 F.2d 97— 
Kirkpatrick v. Atlantic Coast Line 
R. Co., C.A.Fla., 269 F.2d 409— 
Atchison, T. & S. F. Ry. Co. v. 
Preston, C.A.Kan., 267 F.2d 933— 
Phoenix Indem. Co. of N. Y. v. 
Girouard, C.A.La., 252 F.2d 146— 
Lebeck v. William A. Jarvis, Inc., 
C.A.Pa., 260 F.2d 285—Stofer v. 
Montgomery Ward & Co., C.A.Mo., 
249 P.2d 285—Hobart v. O’Brien. 
C.A.Mass., 243 F.2d 735, certiorari 
denied 78 S.Ct. 42, 356 U.S. 830, 2 
L.Fid.2d 42. rehearing denied 78 S. 
Ct. 139, 356 U.S. 879, 2 L.Ed.2d 110 
—E. L. Farmer & Co. v. Hooks, C.A. 
Okl., 2,39 F.2d 547, certiorari denied 
77 S.Ct. 660, 353 U.S. 911, 1 L.Ed. 
2d 605—Miller v. New York Cent. 

R. Co., C.A.Ind., 239 F.2d 10—Uhl 

V. Echols Transfer Co., C.A.Ala., 
238 P\2d 760—E. I. Du Pont De Ne¬ 
mours Co. V. Hall, C.A.S.C., 237 F. 
2d 146—Houtz V. General Bonding 
& Ins. Co., C.A.N.M., 235 F.2d 591— 
Atchison, T. & S. F. Ry. Co. v. 
Jackson, C.A.Kan., 236 P.2d 390— 
Southern Ry. Co. v. Madden, C.A. 

S. C., 235 F.2d 198, certiorari denied 
77 S.Ct. 328, 352 U.S. 953, 1 L.Ed. 
2d 244—Texas & N. O. R. Co. v. 
Underhill, C.A.Tex., 234 F.2d 620— 
Lavino v. Jamison, C.A.Cal., 230 F. 
2d 909—Turner v. U. S., C.A.Tenn., 
229 F.2d 944, certiorari denied 76 
S.Ct. 1038, 351 U.S. 970, 100 L.Ed. 
1489—Zimmerman v. Emmons, C.A. 
Hawaii, 226 F.2d 97, certiorari de¬ 
nied 76 S.Ct. 302, 350 U.S. 932, 100 
L.Ed. 814—Norwich Union Fire 
Ins. Soc. Limited v. Glasser, C.A. 
Cal., 224 F.2d 386—Milprint, Inc. v. 
Donaldson Chocolate Co., C.A.Mo., 
222 F.2d 898—Whiteman v. Pitrle. 
C.A.La., 220 F.2d 914—Davis v. 
Yellow Cab Co. of St. Petersburg. 
C.A.Fla., 220 F.2d 790—Fort Worth 
& D. Ry. Co. V. Roach, C.A.Tex.. 
219 F.2d 351—Paramount Film Dis¬ 
tributing Corp. V. Applebaum, C.A. 
Miss., 217 F.2d 101—English v. 
Mattson, C.A.Tex., 214 F.2d 406— 
Mayer v. Higgins, C.A.N.Y., 208 F. 
2d 781—^Edwards v. Steinns, C.A. 
Va., 207 F.2d 734 — Thiringer v. 
Barlow, C.A.Wyo., 206 P.2d 476— 
Waylander-Peterson Co. v. Great 


Northern Ry. Co., C.A.Minn., 201 
F.2d 408—Kansas City Stockyards 
Co. of Me. V. Anderson, C.A.Mo.. 
199 P.2d 91—State Farm Mut. Auto. 
Ins, Co. V. Scott, C.A.La., 198 F.2d 
152—Flener v. Louisville & N. R. 
Co., C.A.Ind., 198 F.2d 77—Jennings 
V. Murphy, C.A.I11., 194 F.2d 36— 
Rash V. Peoples Deposit Bank & 
Trust Co., C.A.6, 192 P.2d 470, cer¬ 
tiorari denied 72 S.Ct. 639, 343 U.S. 
909, 96 L.Ed. 1326—International 
Bureau v. Bethlehem Steel Co., C. 
A.N.Y., 192 P.2d 304—Trout v. 

Cassco Corp., C.A.Va., 191 F.2d 
1022—Smith v. Gay, C.A.Va., 190 
P.2d 719—Kirstner v. Atlantic 
Greyhound Corp., C.A.N.C., 190 F. 
2d 422—Commercial Credit Corp. v. 
Pepper, C.A.Fla., 187 F.2d 71—Mc¬ 
Cord V. Atlantic Coast Line R. Co., 
C.A.Ga., 185 F.2d 60.3—Fishbaugh 
V. Armour & Co., C.A.Md., 185 F.2d 
641, certiorari denied 72 S.Ct. 361, 
342 U.S. 914, 96 L.Ed. 683, rehear¬ 
ing denied 72 S.Ct. 563, .342 U.S. 
950, 90 L.Ed. 706—U. S. v. Regents 
of N. M. School of Mines, C.A.N. 
M., 185 F.2d 389—Kansas City Pub¬ 
lic Service Co. v. Shephard, C.A. 
Kan., 184 P.2d 945—West v. 
Schwarz, C.A.IIL, 182 F.2d 721, cer¬ 
tiorari denied 71 S.Ct. 67, 340 U.S. 
830, 95 L.Ed. 609—Atlantic Grey¬ 
hound Corp. V. Lauritzen, C.A. 
Tenn., 182 P.2d 640—Atlantic Coast 
Line R. Co. v. Hadlock, C.A.Fla., 
180 F.2d 105—Trapp v. U. S., C.A. 
Okl., 177 F.2d 1, certiorari denied 
70 S.Ct. 673, 339 U.S. 913, 94 L.Ed. 
1339—Independence Lead Mines Co. 
V. Klng.sbury, C.A.Idaho, 175 F.2d 
983, certiorari denied 70 S.Ct. 249, 
338 U.S. 900, 94 L.Ed. 654—Marsh 
V. Illinois Cent. R. Co., C.A.Miss., 
175 P.2d 498—^American Smelting & 
Rcflnlng Co. v. Sutyak, C.A.Colo., 
175 F.2d 123—Spero-Nelson v. 
Brown, C.A.Ohio, 175 P.2d 86—Mis¬ 
souri, K. & T. Ry. Co. V. Jackson, 
C.A.Okl., 174 P.2d 297—Legler v. 
Kennlngton-Saenger Theatres, C. 
A.Miss., 172 F.2d 982—U. S. v. 
Hayes, C.A.Or., 172 P.2d 677—Vir¬ 
ginian Ry. Co. V. Armentrout, C.C. 
A.W.Va., 166 P.2d 400, 4 A.L.R.2d 
1064—Francis v. Southern Pac. Co., 
C.A.Utah, 162 P.2d 813, affirmed 68 
S.Ct. 611, 333 U.S. 446, 92 L.Ed. 798 
—Blytheville Cotton Oil Co. v. 
Kurn, C.C.A.Tenn., 166 P.2d 467— 
Jordan v. Federal Farm Mortg. 
Corp., C.C.A.Iowa, 162 F.2d 642, 
certiorari denied 66 S.Ct. 1339, 328 
U.S. 862, 90 L.Ed. 1624, certiorari 
dismissed 66 S.Ct. 1340, 328 U.S. 
821, 90 L.Ed. 1601—Lemley v. 

Christophersen, C.C.A.Fla., 160 F. 
2d 291—Daffinrud v. U. S., C.C.A. 
Wis., 146 F.2d 724—Flint v. 
Youngstown Sheet & Tube Co., C. 
C.A.N.Y., 143 F.2d 923—Anderson v. 
Tway, C.C.A.Ky 143 F.2d 95, cer- 
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tlorari denied 66 S.Ct. 865, 324 U.S. 
861, 89 L.Ed. 1418—U. S. v. Bran- 
sen, CC.A.Wash., 142 F.2d 232— 
Mill Owners Mut. Fire Ins. Co. r. 
Kelly, C.C.A.Mo., 141 F.2d 763—At¬ 
lantic Coast Line R. Co. v. Smith, 
C.C.A.Fla., 135 F.2d 40—Dyess v. 

W. W. Clyde & Co., C.C.A.Utah, 132 
F.2d 972—^Atkinson v. Atkinson, C. 
C.A.Tex., 132 F.2d 917—Bateman v. 
Donovan, C.C.A.Mont., 131 F.2d 759 
—King V. Leach, C.C.A.Ga., 131 F. 
2d 8—Emanuel v. Kansas City 
Title & Trust Co., C.C.A.Mo., 127 F. 
2d 175—^Highway Const. Co. of 
Ohio V. City of Miami, C.C.A.Fla., 
126 P.2d 777—JEtna Casualty & 
Surety Co. v. Yeatts, C.C.A.Va., 122 
F.2d 350—Beck v. Wing.s Field, 
Inc., C.C.A.Pa., 122 F.2d 114— 
Barnes v. South Carolina Public 
Service Authority, C.C.A.S.C., 120 
F.2d 439—Standard Oil Co. v. Bur¬ 
leson. C.C.A.Fla., 117 P.2d 412— 
Campbell v. American Foreign S. S. 
Corporation. C.C.A.N.T., 116 P.2d 
026, certiorari denied 61 S.Ct. 959, 
313 U.S. 673. 85 L.Ed. 1530—Tcche 
Lines v. Bryette, C.C.A.Miss., Ill 
P.2d 579—Marshall’s U. S. Auto 
Supply V. Cashman, C,C.A.Kan., Ill 
P,2d 140, certiorari denied Cash- 
man V. Marshall’s U. S. Auto Sup¬ 
ply. 61 S.Ct. 26. 311 U.S. 667. 85 L. 
Ed. 428—Pettingill v. Fuller. C.C.A. 
Vt., 107 P.2d 933. certiorari denied 
60 S.Ct. 609, 309 U.S. 669, 84 I^.Ed. 
1015—Vilcs V. Prudential Ins. Co. 
of America, C.C.A.Colo., 107 F.2d 
696. certiorari denied 60 S.Ct. 387, 
308 U.S. 626, 84 L.Ed. 523, rehear¬ 
ing denied 60 S.Ct. 582, 309 U.S. 
695, 84 L.Ed. 1035. petition denied 
60 S.Ct. 709, 309 U.S. 695, 84 L.Ed. 
991, and motion denied 61 S.Ct. 53, 
311 U.S. 723, 85 L.Ed. 471—Anglo 
California Nat. Bank of San Fran¬ 
cisco V. Lazard, C.C.A.Cal., 106 P. 
2d 693. certiorari denied 60 S.Ct. 
379, 308 U.S. 624, 84 L.Ed. 521— 
Metropolitan Life Ins. Co. v. Ban- 
ion. C.C.A.'Wyo., 106 F.2d 561, cer¬ 
tiorari dismissed 60 S.Ct. 468, 309 
U.S. 691, 84 L.Ed. 1033—Travelers 
Indemnity Co. v. Plymouth Box & 
Panel Co., C.C.A.N.C., 99 F.2d 218— 

U. S. V. Porter, C.C.A.Ill., 96 F.2d 
773, 775, certiorari denied 59 S.Ct. 
71, 306 U.S. 612, 83 L.Ed. 389— 
Morton Butler Timber Co. v. U. S., 
C.C.A.Tenn., 91 P.2d 884—Carter 
Coal Co. V. Nelson, C.C.A.Va., 91 F. 
2d 651—^Elzlg V. Gudwangen, C.C. 
A.Minn., 91 F.2d 434—U. S. v. 
Shingle, C.C.A.Hawaii, 91 F.2d 85, 
certiorari denied Shingle v. U. S., 
68 S.Ct. 264, 302 U.S. 746, 82 L.Ed. 
677—Liquid Veneer Corporation v. 
Smuckler, C.C.A.Cal., 90 F.2d 196— 
Nichols V. Republic Iron & Steel 
Co., C.C.A.Ala., 89 F.2d 927—McCoy 

V. Gaddes, C.C.A.Pa., 88 F.2d 480— 
Conley v. Hildebrant, C.C.A.Pa., 88 
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F.2d 300—Sulzbacher ▼. Contlnen -1 
tal Casualty Co., C.C.A.Mo., 88 F.2d I 
122—Roedegir v. Phillips, C.C.A.N. 
C., 85 P.2d 995—First Nat. Bank v. 
Delsher, C.C.A.Va., 80 P.2d 882— 
Prudential Ins. Co. of America v. 
Murphy, C.C.A.W18.. 74 P.2d 644— 
Century Indemnity Co. v. Shake¬ 
speare, C.C.A.C 0 I 0 ., 74 P.2d 392— 
Ralston Purina Co. ▼. Bansau, C.C. 
A.I11., 73 F.2d 430—Lynch v. U. S.. 
C.C.A.Ga., 73 P.2d 316—Hunt v. 
Standard Brands, C.C.A. Ohio, 72 F. 
2d 822—H. F. Wilcox Oil & Gas 
Co. V. Skidmore, C.C.A.Mo., 72 F.2d 
748—U. S. V. Plippence, C.C.A.Utah. 
72 F.2d 611—Spokane International 
Ry. Co. V. U. S., C.C.A.Idaho, 72 F. 
2d 440—^Warner Co. v. Orapello, C. 
C.A.Pa., 72 F.2d 373—Grobel v. Mil¬ 
ler. C.C.A.Pa., 71 F.2d 503—Seals v. 

U. S., C.C.A.La.. 70 P.2d 519—City 
of Amarillo, Tex., v. Emery, C.C.A. 
Tex., 69 P.2d 626—Delaware & H. 

R. Corporation v. Cottrell, C.C.A. 
Pa., 69 P.2d 195, certiorari denied 
54 S.Ct. 719, 292 U.S. 638. 78 L.Ed. 
1490—Gibson v. Southern Pac. Co., 
C.C.A.Tex., 67 F.2d 768, certiorari 
denied Southern Pac. Co. v. Gibson. 
64 S.Ct. 458, 219 U.S. 673, 78 L.Ed. 
1062—Jones v. Gill, C.C.A.Mo., 67 
P.2d 169—^Emporia Loan & Invest¬ 
ment Co. V. Rees, C.C.A.Kan., 66 F. 
2d 225, rehearing denied 66 F.2d 
789—^National Box Co. v. Wroten. 
C.C.A.Miss., 66 F.2d 86—Southern 
Pac, Co. V. Klinge, C.C.A.Utah, 65 
F.2d 85, certiorari denied Klinge v. 
Southern Pac. Co., 54 S.Ct. 72, 290 

U. S. 667, 78 L.Ed. 569—Detroit Fire 
£c Marine Ins. Co. v. Oklahoma 
Terminal Elevator Co., C.C.A.Okl., 
64 F.2d 671—^Weekley v. Thomas, 
C.C.A.Va., 63 F.2d 988—Dayton 
Rubber Mfg, Co. of Delaware v. 
Sabra, C.C.A.Arl*., 63 F.2d 865— 
Union Trust Co. of Cleveland, Ohio, 

V. Woodrow Mfg. Co., C.C.A.Iowa, 
63 F.2d 602—Niagara Fire Ins. Co. 
of New York, N. Y., v. Raleigh 
Hardware Co., C.C.A.W.Va., 62 F.2d 
705—National Surety Co. v. Jean, 
C.C.A.Tenn., 61 F.2d 197—McPher¬ 
son v. Cement Gun Co., C.C.A.Okl., 
69 F.2d 889—Fricke v. General Ac¬ 
cident. Fire & Life Aaaur. Corpo¬ 
ration, C.C.A.M 0 ., 69 F.2d 663, cer¬ 
tiorari denied 63 S.Ct. 221, 287 U. 

S, 262, 77 L.Ed. 671—W. T. Raw- 
lei gh Co. v. Shoultz, C.C.A.Pa,, 66 
F.2d 148—Chetkovich v. U. S., C.C. 
A.Mont., 53 P.2d 26, certiorari de¬ 
nied 52 S.Ct. 314, 286 U.S. 641, 76 
L.Ed. 934—Shannon v. Shaffer Oil 

Refining Co.. C.C.A.Okl., 61 F.2d 
878. 78 A.L.R. 851—Maloney Tank 
Mfg. Co. V. Mid-Continent Petrole¬ 
um Corporation, C.C.A.Okl., 49 F.2d 
146—Southern Transp. Co. v. Ash¬ 
ford, C.C.A.La., 48 F.2d 191—Erie 
R. Co. v. Irons, C.C.A.N.J., 48 P.2d 
60, certiorari denied 61 S.Ct. 649, 
283 U.S. 867, 76 L.Ed. 1463—Fidel¬ 
ity & Casualty Co. of New York v. 


Niemann, C.C.A.M 0 .. 47 F.2d 1066 
—New York Life Ins. Co. v. Sel- 
frls, C.C.A.Pa., 46 F.2d 391—Najera 
V. Bombardierl, C.C.A.N.M., 46 F.2d 
281—General Motors Co. v. Swan 
Carburetor Co., C.C.A.Ohio, 44 F.2d 
24, certiorari denied General Mo¬ 
tors Corporation v. Swan Carbure¬ 
tor Co., 61 S.Ct. 181, 282 U.S. 897, 
76 L.Ed. 790—^Norfolk Southern 
Bus Corporation v. Lask, C.C.A.Va,, 
43 F.2d 46—O’Brien v. General Ac¬ 
cident, Fire & Life Assur. Corpora¬ 
tion, Limited, of Perth, Scotland, 
C.C.A.Neb., 42 F.2d 48—Brown v. 
New York Indemnity Co., C.C.A. 
Mo., 39 P.2d 443—Western Union 
Telegraph Co. v. Kirby, C.C.A.Pa., 
37 F.2d 480—Paine v. St. Paul Un¬ 
ion Stockyards Co., C.C.A.Minn., 36 
P.2d 624—Chicago, B. & I. R. Co. 
V. Conway, C.C.A.M 0 ., 29 F.2d 661 
—Ellerd v. Griffith, C.C.A.Tex., 29 
F.2d 402, certiorari denied 49 S.Ct. 
480, 279 U.S. 864, 73 L.Ed. 1003— 
Cudahy Packing Co. v. City of 
Omaha, C.C.A.Neb., 24 P.2d 3, cer¬ 
tiorari denied 49 S.Ct. 9, 278 U.S. 
601, 73 L.Ed. 630—Southern Surety 
Co. of Des Moines, Iowa, v. U. S.. 
C.C.A.S.D., 23 F.2d 66. certiorari de¬ 
nied 49 S.Ct. 11, 278 U.S. 604, 73 
L.Ed. 632—Beatty Brokerage Co. 
V. Gulf, C. & S. Ry. Co., C.C.A.La., 
17 P.2d 480—Sun Oil Co. v. Rhodes, 
C.C. A. Ark., 16 F.2d 790—Detroit 
United Ry. v. Craven, C.C.A.Mich., 
13 F.2d 362, certiorari denied 47 
S.Ct. 107, 273 U.S. 713, 71 L.Ed. 
854—^Wulfsohn v. Russo-Asiatic 
Bank. C.C.A.ChIna, 11 F.2d 716— 
Davis v. Grantham, C.C.A.Tex., 11 
F.2d 604, certiorari denied Mellon 
v. Grantham, 47 S.Ct. 99, 273 U.S. 
707, 71 L.Ed. 861—Adkins-Polk & 
Co. v. G. Amsinck & Co., C.C.A. 
Tex., 10 F.2d 361—Cudahy Pack¬ 
ing Co. V. Luyben, C.C.A.Neb., 9 F. 
2d 32—Illinois Cent, R. Co. v. Hor¬ 
ace Turner, C.C.A.Ala., 9 F.2d 6— 
McLeod Lumber Co. v. Western 
Redwood Co., C.C.A.Cal., 8 F.2d 930 
—McParland-Scanlon Lumber Co. 
V. J. J. Newman Lumber Co., C.C. 
A.M1SS., 6 F.2d 949—Parker v. El¬ 
gin, C.C.A.Tenn., 6 F.2d 662—U. S. 
V. Brookman, D.C.Minn., 1 P.2d 
628—^Davia v. Olson, C.C.A.Minn., 
298 P. 921—Highway Trailer Co. v. 
City of Des Moines, Iowa, 298 F. 71 
—Prouty V. Grand Trunk Ry. Co. 
of Canada, C.C.A,Vt., 297 F. 603— 
Hettrick Mfg. Co. v. J. A. Shepherd 
& Co., C.C.A.Ohio, 296 F. 10, cer¬ 
tiorari denied 44 S.Ct. 456, 265 U.S. 
681, 68 L.Ed. 1190—National Sure¬ 
ty Co. V. First Nat. Bank, C.C.A. 
Ala., 293 P. 877—^Johnson Farm 
Loan Co. v. McManigal, C.C.A.Neb.. 
288 F. 185—^Adams Express Co. v. 
Darden, C.C.A.Tenn., 286 F. 61, af¬ 
firmed 44 S.Ct. 602, 265 U.S. 265, 68 
L.Ed. 1010—^Payne v. Daugherty 
C.C.A.Neb., 283 F. 363—Mendel.so* 
V, Davis, C.C.A.Neb., 281 F. 18— 
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Simmons Hardware Co. ▼, South¬ 
ern Ry. Co., C.C.A.MO., 279 F. 929, 
certiorari denied 43 S.Ct. 96, 280 
U.S. 739, 67 L.Ed. 490—Stetson v. 
Stindt, aC.A.Pa., 279 F. 209—Mc- 
Carroll v. Newsham, G.C.A.La., 271 
F. 4—^Arkansas Anthracite Coal & 
Land Co. v. Stokes, C.C.A,Ark., 277 
F. 625, certiorari denied 42 S.Ct. 
689, 269 U.S. 685, 66 L.Ed. 1076— 
Yellow Cab Co. v. Earle, C.C.A. 
Minn., 276 F. 928, certiorari denied 
42 S.Ct. 317, 258 U.S. 624, 66 L.Ed. 
797—Louisiana Ry. & Nav. Co. v. 
Williams, C.C.A.La., 272 F. 439, er¬ 
ror dismissed 42 S.Ct. 48» 257 U.S. 
610, 66 L.Ed. 396—R. E. Hamilton 
& Sons Co. V. Moss-Jellico Coal Co., 
C.C.A.Ky., 271 F. 237—Aronstam v. 
All-Russian Central Union of Con¬ 
sumers’ Societies, C.C.A.N.T., 270 
F. 460—Ramsey y. U. S., C.C.A. 
Tenn., 268 F. 825—Hanson v. Cole, 
C.C.A.M 0 ., 266 P. 67—Bradley v. 

U. S., C.C.A.La., 264 P. 79—St. 
Tammany Bank Jk Trust Co. of 
Covington, l..a. v. Winfleld, C.C.A, 
La., 263 P. 371—^Dry Dock, B. B. 
& B. R. Co. V. Petkunas, C.C.A. 
N.Y., 261 P. 988—Bristol Gas & 
Electric Co. v. Boy, C.C.A.Tenn., 
261 P. 297—Escanaba Traction Co. 

V. Burns, Mich., 267 P. 898, 169 C. 
C.A. 48—Panama R. Co. v. Plgott, 
Canal Zone, 266 F. 837, 168 C.C.A. 
183, affirmed 41 S.Ct. 199, 254 U.S. 
652, 65 L.Ed. 400—Royal Ins. Co. 
V. Taylor, W.Va., 264 F. 805, 166 C. 
C.A. 261—Farrell v. First Nat. Bank 
of Philadelphia, Pa., 254 F. 801, 166 
C.C.A. 247—United Press Ass’ns v. 
National Newspaper Ass’n, Colo., 
254 F. 284, 165 C.C.A. 672—Linn 
V. U. S., N.Y., 261 F. 476, 163 C.C. 
A. 470—^American Trading Co. v. 
North Alaska Salmon Co., Cal,, 248 
F. 665, 160 C.C.A 666, certiorari 
denied 38 S.Ct. 681, 247 U.S. 618, 
62 L.Ed. 1245—Glenwood Irr. Co. 

V. Vallery, Colo., 248 P. 483, 160 C. 
C.A. 493—Mutual Coal Co. v. An¬ 
gelo, Colo., 246 P. 124, 158 C.C.A. 
360—^Ford Motor Co. v. Farrington, 
Or., 245 P. 860, 158 C.C.A. 190 —Leh¬ 
man v. Stockyards Loan Co., Okl., 
243 F. 517, 156 C.C.A. 216, certio¬ 
rari denied 88 S.Ct. 134, 246 U.S. 
668, 62 L.Ed. 639—Memphis St. Ry. 
Co. V. Illinois Cent. R. Co., Tenn., 
242 P. 617, 156 C.C.A. 307—City 
of Grafton v. Gentry Bros.’ Shows, 

W. Va., 240 F. 646, 163 C.C.A. 444 
—R. D. Cole Mfg. Co. v. Menden¬ 
hall, N.C., 240 P. 641, 153 C.C.A. 
439—Maryland Casualty Co. v. Or¬ 
chard Land & Timber Co., Or., 240 
P. 364, 153 C.C.A. 290—Calaf v. 
Fernandez, Puerto Rico, 239 F. 795, 
152 C.C.A. 681—Shepard v. U, S., 
Cal., 236 F. 73, 149 C.C.A. 283— 
Chautauqua Inst. y. Zimmerman, 
Ohio, 233 P. 371, 147 C.C.A. 807, 
certiorari denied 37 S.Ct. 114, 242 
U.S. 642, 61 L.Ed. 642—Hamilton 
Coal Co. V. Watts. N.T., 232 P. 832, 
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147 C.C.A. 26—Hallenbeck-Hungrer- 
ford Realty Corp. v. John I. Dev¬ 
lin Co., N.Y., 228 F. 661, 143 C.C.A. 
183—Crescent Milling: Co. v. H. N. 
Strait Mfff. Co., Minn., 227 P. 804, 
112 C.C.A. 328, certiorari denied 36 
s et. 721, 241 U.S. 673, 60 L.Ed. 1231 
—Par.sons v. Trowbridgre, Iowa, 226 
F. 15, 140 C.C.A. 310—National 

IJank of Commerce v. U, S., Wash., 
224 P. 679, 140 C.C.A. 219, certiora¬ 
ri denied 36 S.Ct. 287, 241 U.S. 658, 
60 L.Ed. 1225—Buckeye Powder Co. 
V. E. I. Du Pont de Nemours Pow¬ 
der Co., N.J., 223 F. 881, 139 C.C. 
A. 319, affirmed 39 S.Ct. 38, 248 U. 
S. 65, 63 L.Ed. 123—-William Sebald 
Brewing Co. v. Tompkins, Ohio, 
221 P. 895, 137 C.C.A. 465—Glad¬ 
den V. Gabbert, Miss., 219 F. 856, 
123 C.C.A. 625—Fruth v. Benas.si. 
Colo.. 219 F. 549, 136 C.C.A. 317— 
Northwestern Theatrical Ass’n v. 
llannigan, N.Y., 218 F. 359, 134 C. 
C^A. 1G7—Spokane & I. E. R. Co. v. 
Camr.bell, Wash., 217 F. 518, 133 
C.C.A. 370, affirmed 241 U.S. 4 97, 
36 S.Ct. 683. 60 L.Ed. 1125—Bene¬ 
detto V. W. P. Rend Collieries Co., 
Ill., 21G F. 143, 132 C.C.A. 506— 
McBride v. Neal, Ill., 214 F. 966. 
131 C.C.A. 262'~Smith v. St. Louis, 
I. M. & S. R. Co., Term., 214 F. 737, 
131 C.C.A. 43—Atlantic Coast Line 
K. Co. V. Thompson, S.C., 211 F. 
889. 128 C.C..\. 267—Copper River 
& N. W. R. Co. V. Reeder, Alaska, 
211 F. 280, 127 C.C.A. 64 8—Lueders 
V. U. S., Wash., 210 F. 419, 127 C.C. 
A. 151—Victor-American Fuel Co. 
V. Peccarich, Mo., 209 F. 068, 126 
C.C.A. 390—Northern Central Coal 
Co. V. Milburn, Mo., 205 F. 270, 123 
C.C.A. 450—Royce v. Delaware, L. 
& W. R. Co., 203 F. 467, 121 C.C.A. 
691—Mason v. Smith, Ohio, 191 F. 
502. 112 C.C.A. 146—Wells Fargo & 
Co. V. Zimmer, Minn., 186 F. 130, 
108 C.C.A. 242—Big Brushy Coal 
& Coke Co. V. Williams, Tenn., 176 
F. 529, 99 C.C.A. 102—^American 
Bonding Co. of Baltimore v. Stras- 
burger, N.Y., 176 F. 348, 99 C.C.A. 
622—American Smelting & Refin¬ 
ing Co. V. Karapa, Colo., 173 F. 607, 
97 C.C.A. 617—Murhard Estate Co, 
V. Portland & Seattle R. Co., 
Wa.sh., 163 F. 194, 90 C.C.A. 64— 
Alaska-Treadwell Gold Min. Co. v. 
Cheney, Alaska, 162 F, 593, 89 C.C. 
A. 351—Chicago, M. & St. P. R. Co. 
V. Hell. Minn., 154 F. 626, 83 C.C.A. 
400—Fidelity & Casualty Co. of N. 
Y. V. Thompson, Colo., 154 F. 484, 
83 C.C.A. 324, 11 L.K.A..N.S., 1069, 
12 Ann.Cas. 181—Miller v. Steele, 
Ohio, 153 F. 714, 82 C.C.A. 672— 
St. Louis Southwestern R. Co. v. 
Wain Wright, Ark., 162 F. 624, 82 
C.C.A. 16—James v. Evans, Pa., 
149 P. 136, 80 C.C.A. 240—United 
Engineering & Contr. Co. v. Broad¬ 
nax, N.Y., 136 F. 361, 69 C.C.A. 177, 
certiorari denied 25 S.Ct. 800, 197 U. 
8 . 624, 49 L.Ed. 911—Southern Pao. 


Co. V. Maloney. Neb., 136 P. 171, 69 
C.C.A. 83—Graves v. Sanders, 
Mont., 126 P. 690, 60 C.C.A. 422— 
Walker v. Moser, Neb., 117 F. 230, 
64 C.C.A. 262—Manhattan Oil Co. 
V. Richardson Lubricating Co., N. 
y., 113 P. 923, 61 C.C.A. 663—Board 
of Com’rs of Lake County v. Keene 
Five Cents Sav. Bank, Colo., 108 P. 
605, 47 C.C.A. 464, rehearing denied 
110 F. 79, 49 C.C.A. 31, certiorari 
dhsmissed 22 S.Ct. 936. 46 L.Ed. 
1264—Manning v. German Ins. Co., 
Iowa, 107 F. 62, 46 C.C.A. 144— 
Louisville & N. R. Co. v. White. 

C. C.A.Ala., 100 F. 239— Willis v. 

Bd. of Com’rs of Wyandotte Coun¬ 
ty. C.C.A.Kan., 86 P. 872— Atlas 
Di.stilling Co. v. Rheinstrom, C.C. 
A.Ill., 86 F. 244 —Felton v. Spiro, 
Tenn., 78 F. 576, 24 C.C.A. 321— 
Alexander v. U. S., Idaho, 57 F. 
828, 6 C.C.A. 602 —Zimpelman v. 

Hipwell, Tex., 54 F. 848, 4 C.C.A. 
609—Richmond R. & E. Co. v. Dick, 
Va.. 52 P. 379, 3 C.C.A. 149 —^Mc¬ 
Clellan V. Pyeatt, Ind.Terr., 50 F. 
686, 1 C.C.A. 613 —Atchison, T. & 
S. F. R. Co. V. Howard. Colo., 49 
F. 206, 1 C.C.A. 229—Preble v. 

Bates. C.C.Mass., 37 P. 772—Breed 
V. Northern Pac. R. Co., C.C.Minn,, 
35 F. 642. 

Schneider v. U. S. Steel Corp., 

D. C.Minn., 147 F.Supp. 289—Zellem 
V. Herring. D.C.Pa., 102 F.Supp. 105 
—Finn v. Carnegie-Ill inois Steel 
Corp., D.C.Pa., 68 F.Supp. 423— 
U. S. V. One 1941 Lincoln Zephyr 
Sedan, Motor No. H-107,919, D.C. 
Mo., 63 F.Supp. 336—Prichard v. 
Nelson, D.C.Va., 65 F.Supp. 606. af¬ 
firmed. C.C.A., 137 F.2d 312—Ber- 
tino V. Marion Steam Shovel Co., 
D.C.Mo., 10 F.Supp. 354, mandamus 
granted, C.C.A., Marion Steam Shov¬ 
el Co. V. Reeves, 76 F.2d 462—Mc- 
Clam v. New York Life Ins. Co., 
D.C.S.C., 9 F.Supp. 415. 

P C—Conway v. Pennsylvania Grey¬ 
hound Lines, Inc., 243 F.2d 39, 100 
U.S.App.D.C. 95—Somerville v. Capi¬ 
tal Transit Co., 192 F.2d 413. 89 
U.S.App.D.C. 343, certiorari denied 
72 S.Ct. 553, 342 U.S. 941, 96 L.Ed. 
700—Ecker v. Potts, 112 F.2d 581. 
72 App.D.C. 174—Atlantic Grey¬ 
hound Lines v. Keesee, 111 F.2d 657, 
72 App.D.C. 45—Stewart v. Capital 
Transit Co., 108 P.2d 1, 70 App. 
D.C. 346, certiorari denied 60 S. 
Ct. 515, 309 U.S. 667, 84 l^.Ed. 1006, 
rehearing denied 60 S.Ct. 607, 309 

U. S. 696. 84 L.Ed. 1036—Washing¬ 
ton Times Co. v. Bonner, 86 F.2d 
836, 66 App.D.C. 280, 110 A.L.R. 
393—Concrete Oil Tank Co. v. Men- 
efee, 67 F.2d 429, 61 App.D.C. 63 
—Gas Consumers’ Ass’n v. Lely, 
67 F.2d 395, 61 App.D.C. 29—Ken¬ 
yon V. Youngraan, 40 F.2d 812, 69 
App.D.C. 300—Capital Traction Co. 

V. Sneed, 26 P.2d 296, 68 App.D.C. 
141, certiorari denied Capital Trac¬ 
tion Co. V. Newmyer, 49 S.Ct. 19, 
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271 U.S. 604, 78 L.Ed. 681—Frye 
V. Lyon, 298 F. 848, 69 App.D.C. 47 
—Phillips V. Moore A Hill, 278 F. 
927, 61 App.D.C. 349—Raub v. (Car¬ 
penter, 17 App.D.C. 606, affirmed 28 
S.Ct. 72. 187 U.S. 169, 47 L.Ed. 119. 
4 C.J. p 830 note 45 [ej. 

Evidence to rapport verdict or 
Judgment required for application of 
rule. 

U.S.—Allison v. Standard Air Lines, 
C.C.A.<Cal., 66 F.2d 668—American 
Film Co. V. Moye, C.C.A.Cal., 267 P. 
419—Chicago, M. A St. P. Ry. Co. v. 
Chamberlain, Idaho, 268 P. 429, 166 
C.C.A. 171. 

“Exceptional oironmstonces” 

The action of the trial Judge in 
granting or refusing a new trial “is 
not roviewable upon appeal, save in 
the most exceptional circumstances.” 
U.S.—;Etna Casualty & Surety Co. 
V. Yeatts, C.C.A.Va., 122 P.2d 360, 
354. 

“Clearest case” 

“Manifestly, It is only In the clear¬ 
est case that such a ruling should be 
disturbed, as where the mistake is 
so obvious that no reasonable basis 
for the action of the court can be 
discerned.” 

U.S.—Carter Coal Co. v. Nelson, C.C. 
A.Va., 91 F.2d 661, 654. 

Motion to set aside verdict and 
Judgment as contrary to law is noth¬ 
ing more than motion for new trial, 
and where it suggested no specific 
error, and was overruled, is not re- 
viewable. 

U.S.—Proctor v. Preferred Accident 
Ins. Co. of New York, C.C.A.Ky., 61 
P.2d 15. 

Holding as to evidence in opinion 

A holding. In the opinion denying 
a motion for a new trial, that there 
was evidence to submit to the Jury Is 
not reviewable on appeal. 

U.S.—Western Union Telegraph Co. 
V. Kirby, C.C.A.Pa., 37 P.2d 480. 

Bsdnetion of damages as condition 
of denial 

The action of trial court sitting in 
New York, in requiring plaintiff to 
stipulate for a reduction of damages 
as condition of denial of motion for 
new trial, can be reviewed by circuit 
court of appeals, if at all, only when 
there has been a plain abuse of dis¬ 
cretion. 

U.S.—Burris v. American Chicle Co., 
C.C.A.N.y., 120 P.2d 218. 

“A motion to restrict the ismss 

[on a new trial] is addressed, in the 
first Instance, to the sound discretion 
of the court, and a denial of the mo¬ 
tion ought not lightly to be dis¬ 
turbed.” 

U.S.—Schuerholz v. Roach, C.C.A.Va., 
58 P.2d 82, 33, certiorari denied 
Scheurholz v. Roach, 63 S.Ct. 78, 
287 U.S. 623, 77 L.Ed. 641. 

Bsfnssl to reconsider 

Refusal, after denial of new trial 
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discretionary rulings on motions for rehearing.^2 
The grant of a new trial is more reluctantly inter¬ 
fered with than a denial thereof, and a much strong¬ 
er showing is necessary to obtain a reversal where a 
new trial is granted than where it is denied.^3 
When the trial court, in granting or refusing a new 
trial, rules on a question of law, such ruling is not 
a matter of discretion, and the ruling may and should 
be reviewed and the court’s action with respect 
to an application for a new trial may be reviewed 
where it fails or refuses to exercise its discretion 
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with respect thereto, as by refusing to entertain or 
determine the motion or to consider grounds 
urged,^® such failure or refusal constituting an 
abuse of discretion but a refusal to entertain a 
motion or petition for a rehearing is not the subject 
of appeal.47 

The rule that the action of the trial court in 
granting or denying a motion for new trial is not 
reviewable except for abuse of discretion applies 
where the motion is based on misconduct of coun¬ 
sel^® or of jurors,^® or in instances where the mo- 


to reopen matter and reconsider rul- | 
ing: is not ground of exception. 

U.S.—Dunagan v. Appalachian Power 
Co., C.C.A.W.Va., 29 P.2d 68. 
Znjnstioe 

Appellate court is not reauired to 
approve refusal to grant new trial 
when it feels that Injustice may re¬ 
sult. 

U.S.—Commercial Credit Corp. v. Pep¬ 
per, C.A.Fla., 187 F.2d 71. 

SiBoretion. beld ahnsed 
D.C.—Boyle v. Bond, 187 P.2d 362, 88 

U. S-App.D.C. 178. 

Partial aew trial 

Review of the granting or denial of 
a motion for partial new trial is sub¬ 
ject to the same restrictions as re¬ 
view of grant of a completely new 
trial, and trial court's action should 
not be reversed unless a legal error 
has been committed, as where there 
is no evidence which could support 
the verdict on the point on which 
new trial is sought. 

U.S.—Indamer Corp. v. Crandon, C. 

A.Fla., 217 r.2d 391. 

42. U.S.—^Wayne United Gas Co. v. 
Owens-Illinois Glass Co., W.Va., 
67 S.Ct. 382, 300 U.S. 131, 81 L.Ed. 
557. 

George P. Converse & Co. v. Po¬ 
laroid Corp., C.A.Mass., 242 F.2d 
116—^Walgreen Drug Stores v. 
Scruggs Drug Store, C.C.A.N.C., 129 
P.2d 789—Chapman v. Federal 
Land Bank of Louisville, Ky., C.C. 
A.Ohlo, 117 F.2d 321—Storley v. 
Armour & Co.. C.C.A.N.D., 107 F.2d 
499—Zahn v. Hudspeth, C.C.A.Kan., 
102 F.2d 759, certiorari denied 59 
S.Ct. 1046, 307 U.S. 642, 83 L.Ed. 
1522—First Trust & Savings Bank 

V. lowa-Wisconsln Bridge Co., C.C. 
A.Iowa, 98 F.2d 416—Clarke v. Chi¬ 
cago, B. & Q. R. Co., C.C.A.Wyo., 
62 F.2d 440, certiorari denied 54 S. 
Ct. 49, 290 U.S. 629, 78 L«.Ed. 548, 
three cases—Bailey v. Crump, C.C. 
A.W.Va., 41 F.2d 738—Magnetic 
Mfg. Co. V. Dings Magnetic Sepa¬ 
rator Co., C.C.A.WiB., 37 P.2d 709 
—Chicago, B. & Q. R. Co. v. Con¬ 
way, C.C.A.MO., 29 P.2d 651—^Esca- 
naba Traction Co. v. Burns, Mich., 
257 P. 898, 169 C.C.A. 48—Llebing 
v. Matthews. Mo., 216 F. 1, 182 C. 
C.A. 246. 


In re Cury» D.C.Va., 34 F.Supp. 
526. 

U. S. V. Shell Oil Co., 44 C.C.P.A. 
Customs 54. 

48. U.S.—Hooper v. Shorr, C.C.A. 
Ill., 110 F.2d 446. 

44. U.S.—Allstate Ins. Co. v. Spring¬ 
er, C.A.Mich.. 269 F.2d 805—Wil¬ 
liams V. Nichols, C.A.Va., 266 F.2d 
389—Southern Farm Bureau Cas. 
Ins. Co. v. Palmer, C.A.La., 263 P. 
2d 206—Finn v. American Fire & 
Cas. Co., C.A.Tex.. 207 F.2d 113. 
certiorari denied American Fire & 
Cos. Co. V. Finn, 74 S.Ct. 476, 347 
U.S. 912, 98 L.Ed. 1069—Peterson v. 
John Hancock Mut. Life Ins. Co. 
of Boston, Mass., C.C.A.Iowa, 116 
P.2d 148—Glenwood Irr, Co. v. Val- 
ler>', Colo., 248 P. 483, 160 C.C.A. 
493. 

Prichard v. Nelson, D.C.Va., 55 
F.Supp. 606, affirmed, C.C.A., 137 P. 
2d 312. 

D.C.—Ricketts v. U. S., 32 F.2d 943, 
59 App.D.C. 47—^Frye v. Lyon, 299 
P. 926, 65 App.D.C. 48. 

Verdict agaiiLst instractlons and evi¬ 
dence 

(1) WTiere verdict is directly con¬ 
trary to the instructions of the court 
and without evidence to support it, a 
motion to set it aside and for a new 
trial is in effect an exception to the 
verdict, which does not call for an 
exercise of discretion, but for a rul¬ 
ing on a question of law, which is 
reviewable. 

U.S.—Stetson v. Stindt, C.C.A.Pa., 
279 P. 209. 

(2) An exception to a denial of a 
motion for new trial, on the grounds 
that the jury misinterpreted and mis¬ 
applied or disregarded the Instruc- 
tion.s, and that the verdict was 
against the evidence and the weight 
of evidence and the law, was held to 
raise no question of law for the con¬ 
sideration of the circuit court of ap¬ 
peals. 

U.S.—Slip Scarf Co. v. Wm. Filene’s 
Sons Co., C.C.A.Ma8S., 289 P. 641. 

45. U.S.—^Magee v. General Motors 
Corp., C.A.Pa., 218 P.2d 899—South¬ 
ern Pac. Co. V. Guthrie, C.A.Cal., 
186 F.2d 926-—Marsh v. Illinois 

I Cent. R. Co.. C.A.Miss., 176 F.2d 
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498—Sulzbacher v. Continental 
Casualty Co., C.C.A.Mo., 88 F.2d 

122— Southern Pac. Co. v. Klinge, 
C.C.A.Utah, 66 F.2d 85. certiorari 
denied Klinge v. Southern Pac. Co., 
54 S.Ct. 72, 290 U.S. 657, 78 L.Ed. 
669—O'Brien v. General Accident. 
Fire & Life Assur. Corporation, 
Limited, of Perth, Scotland, C.C.A. 
Neb., 42 F.2d 48—Paine v. St. Paul 
Union Stockyards Co., C.C.A.Minn., 
35 P.2d 624—Dwyer v. U. S.. Idaho, 
170 F. 160, 95 C.C.A. 41(;--Ogden v. 

U. S.. Pa.. 112 F’. 523, 50 C.C.A. 380, 
distinguished In Holmgren v. U. S., 
Cal., 217 U.S. 509, 30 S.Ct. 588, 54 
L.Ed. 861, 19 Ann.Cas. 778—Felton 

V. Spiro, Tenn., 78 P. 576, 24 C.C.A. 
321. 

46. U.S.—R. E. Hamilton & Son.s Co. 
V. Moss-Jellico Coal Co., C.C.A.Ky.. 
271 F. 237. 

47. U.S.—Wayne United Gas Co. v. 
Owens-Illinois Glass Co., W.Va., 57 
S.Ct. 382, 300 U.S. 131. 81 L.Ed. 
667. 

Walgreen Drug Stores v. Scruggs 
Drug Store, C.C.A.N.C.. 129 P.2d 
789—First Trust & Savings Bank 
V. lowa-Wisconsin Bridge Co., C.C. 
A.Iowa. 98 F.2d 416. 

48. U.S.—Travelers Fire Ins. Co. v, 
Ranney-Davis Mercantile Co., C.A. 
Kan., 173 P.2d 844, certiorari de¬ 
nied 69 S.Ct. 1495, 337 U.S. 930, 93 
L.Ed. 1737—^Alaska-Treadwell Gold 
Min. Co. v. Cheney, Alaska, 162 F. 
693, 89 C.C.A. 361. 

Discretion held abused 
U.S.—Casso v. Pennsylvania R, Co., 
C.A.Pa., 219 F.2d 303. 

49. U.S.—Stephenson v. Steinhauer, 
C.A.N.D., 188 F.2d 432—Brown v. 
New York Indemnity Co., C.C.A. 
Mo., 39 F.2d 443—Chicago. B. & Q. 
R. Co. v. Conway, C.C.A.Mo., 29 F. 
2d 551—Pennsylvania R. Co. v. 
Thomas, C.C.A.Ohio, 2 F.2d 865— 
Buckeye Powder Co. v. E. I. Du 
Pont de Nemours Powder Co., N.J., 
223 P. 881. 139 C.C.A. 319, affirmed 
39 S.Ct. 38. 248 U.S. 55, 63 L.Ed. 

123— Pocahontas Distilling Co. v. 
U. S., Va., 218 P. 782, 34 C.C.A. 666, 
certiorari denied 35 S.Ct. 602, 238 
U.S. 620, 59 L.Ed. 1492. 
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tion is based on bias of the jury,^® although plain 
prejudicial error in the denial of a new trial on 
account of a juror’s disqualification must be con¬ 
sidered.The rule also applies where the motion is 
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based on insufficiency of the evidence to support the 
verdict,^2 or on the ground that the verdict is con¬ 
trary to the weight of the evidence, or on the 
ground of newly discovered evidence;®* and if 


U. S. V. 16,000 Acres of Land, 
More or Less, in LaBette County, 
Kan., D.C.Kan., 49 F.Supp. 645. 

60. U.S.—U. S. V. Chapman, C.C.A. 
Okl.. 158 F.2d 417—Thompkins v. 
Missouri. K. & T. R. Co.. Mo.. 211 
F. 391, 128 C.C.A. 1, 52 L.R.A., N.S., 
7.01. 

61. U.S.—Memphis St. Ry. Co. v. 
Jllinois Cent. R. Co., Tenn., 242 F. 
617, 165 C.C.A. 307. 

52. U.S.—Miller v. Ablin, C.A.N.Y., 

IKO F.2d 436—^Travelers Indemnity 
Co. V. Plymouth Box & Panel Co., 
(\C.A.N.C.. 99 F.2d 218—Hunt v. 
Standard Brands, C.C.A.Ohio, 72 F. 
2d 822—Southern Ry. Co. v. Wal¬ 
ters. C.C.A.MO., 47 P.2d 3, reversed 
on other grounds and remanded to 
district court 62 S.Ct. 58, 284 U.S. 
190, 76 L.Ed. 239—Cleveland & 

Western Coal Co. v. Main Island 
Creek Coal Co., C.C.A.Ohio. 297 F. 
60, certiorari denied 44 S.Ct. 634, 
266 U.S. 588, 68 L.Ed. 1194—Bos¬ 
ton & M. R. R. Co. V. Dutille. C.C. 
A.N.H., 289 F. 320—Yellow Cab Co. 
V. Earle, Minn., 276 P. 928, cer¬ 
tiorari denied 42 S.Ct, 317, 258 

U. S. 624, 66 L.Ed. 797—Gre.at At¬ 
lantic & Pac. Tea Co. v. Carey, 
N.Y., 220 F. 454, 136 C.C.A. 282 
—Buckeye Powder Co. v. E. I. 
Du Pont de Nemours Powder Co., 
N..T., 223 F. 881, 139 C.C.A, 319, af- 
flrmed 39 S.Ct. 38, 248 U.S. 65. 63 
Jj.Ed. 123—McBride v. Neal, Ill., 
214 F. 966, 131 C.C.A. 262—Copper 
River & N. W. R, Co. v, Reeder, 
Alaska, 211 F. 280, 127 C.C.A. 648 
—^Latchtimacker v. Jacksonville 
Towing & Wrecking Co., C.C.Fla,, 
181 P. 276, affirmed 184 F. 987, 106 
C.C.A. 665—Manhattan Oil Co. v. 
Richardson Lubricating Co„ N.Y., 
113 F. 923, 61 C.C.A. 553—McClain 

V. Provident Sav. & L, Assur. Soc. 
of N. Y., Pa., 110 F. 80, 49 C.C.A. 
31. certiorari denied 22 S.Ct. 938, 
184 U.S. 699, 46 L.Ed. 76.5—New 
York & T. S. S. Co. v. Anderson, N. 
Y., 60 F. 462, 1 C.C.A. 29. 

“Mere error in the disposition of 
such a motion [for a new trial on the 
grounds both of insufficient evidence 
and weight of evidence] is not ro- 
viewable; only an abuse of the 
court’s discretion.’* 

U.S.—Cleveland & Western Coal Co. 
V. Main Island Creek Coal Co., C. 
C.A.Ohio, 297 F. 60, 62, certiorari 
denied 44 S.Ct. 634, 266 U.S. 588, 68 
L.Ed. 1194. 

Boope of dlsoretloB 
If the evidence is so clearly In¬ 
sufficient that the party against 
whom the verdict was rendered 


would be entitled to a new trial, or 
that the judge would be obliged to 
grant a new trial, or compelled to 
set aside a verdict, any denial of a 
motion for a new trial would be an 
abuse of discretion, and an error of 
law reviewable on appeal; however 
when the verdict is merely contrary 
to the preponderance of the evidence 
or when the trial judge thinks the 
verdict is wrong, although supported 
by some evidence, he may properly 
exercise his discretion in granting a 
new trial. 

U.S.—Thomas v. Atlantic Coast Line 
R. Co., C.A.Pla., 223 F.2d 1. 
Miscarriage of justice 

“Discretion" of both the appellate 
court and the trial court with respect 
to a motion for new trial on the 
ground that the verdict was against 
the weight of evidence should be ex¬ 
ercised to nullify a seriously errone¬ 
ous result and prevent a miscarriage 
of justice. 

U.S.—Whiteman ▼. Pltrle, C.A.La., 
220 F.2d 914. 

Where there is absolute absence of 
evidence to support the jury's ver¬ 
dict, an order denying a motion for 
new trial is subject to review. 

U.S.—Indamer Corp. v. Crandon, C.A. 
Fla., 217 F.2d 391. 

52.5 U.S.—^Eisenberg v. Smith, C.A. 
Pa., 263 F.2d 827—Sears v. Pauly, 
C.A.Mass., 261 F.2d 304—Indamer 
Corp, V. Crandon, C.A.Pla., 217 F. 
2d 391—Peterman v. Indian Mo¬ 
torcycle Co., C.A.Mass., 216 F.2d 
289—Stevenson v. Ilearst Consol. 
Publications, C.A.N.Y., 214 F.2d 

902, certiorari denied 75 S.Ct. 110, 
348 U.S. 874, 99 L.Ed. 688—Penn¬ 
sylvania Thresherman & Farmers’ 
Mut. Caa. Ins. Co. v. Crapet, C.A. 
Ala., 199 F.2d 850—Norfolk South¬ 
ern Ry. Co. V. Davis Frozen Poods, 
C.A.N.C., 196 F.2d 662—Wisnewski 
V. Baltimore & O. R. Co., C.A.Pa., 
186 F.2d 638—^De Pascals v. Penn¬ 
sylvania R. Co., C.A.Pa,, 180 P.2d 
825 — ^Hill V, Pennsylvania Grey¬ 
hound Lines, C.A.Pa., 174 P.2d 171 
—Bostic v. Southern Ry. Co., C.A. 
Ga., 170 P.2d 144—Baltimore & O. 
R. Co. V. Saunders, C.C.A.W.Va., 
159 P.2d 481—^Itzkall v. Carlson, C. 
C.A.N.Y., 161 F.2d 647. 
pia. — Ruth V. Sorensen, 104 So.2d 10. 
Refusal to oousider matter 

Where Judge denied the motion on 
ground that he was not free to re¬ 
weigh the evidence, the court of ap¬ 
peals on appeal would vacate Judg¬ 
ment and order refusing a new trial 
and would remand the cause with 
directions to judge of district court 
to reconsider the motion. 
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U.S.—Magee v. General Motors Corp., 
C.A.Pa., 213 P.2d 899. 

53. U.S.—Kizziar v. Dollar, C.A.Okl., 
268 F.2d 914—Roberts v. Sawyer, 
C.A.Okl., 252 F.2d 286—Barrington 
V. Swanson, C.A.Utah, 249 P.2d 640 
—Hoeth V. Stone, C.A.Alaska, 240 
F.2d 384—Pacific Contact Labora¬ 
tories, Inc., V. Solex Laboratories, 
Inc., C.A.Cal., 209 F.2d 629, cer¬ 
tiorari denied 76 S.Ct. 26, 348 U. 
S. 816, 99 L.Ed. 643—Buder v. 

Fiske, C.A.MO., 174 F.2d 260, re¬ 
hearing denied 177 P.2d 907—John¬ 
son V. Cooper, C.A.Ark., 172 F.2d 
937—Gerson v. Anderson-Prichard 
Production Corp., C.C.A.Okl., 149 
F.2d 444—^Anderson v. Tway, C.C. 
A.Ky., 143 F.2d 95, certiorari de¬ 
nied 65 S.Ct. 865, 324 U.S. 861, 89 
L.Ed. 1418—Teche Lines v. Boy¬ 
ette, C.C.A.Miss., Ill F.2d 679— 
Great Atlantic & Pacific Tea Co. v. 
Chapman, C.C.A.Ohio, 72 P.2d 112 
—Royal Ins. Co. v. Eastham, C.C.A. 
Ala., 71 F.2d 385, certiorari denied 
66 S.Ct. 110, 293 U.S. 567, 79 L.Ed. 
658—McIntyre v. Texas Co., C.C.A. 
N.Y., 4 8 F.2d 211—State Bank of 
New York v. Henderson County. 
Ky., C.C.A.Ky., 35 P.2d 869, certio¬ 
rari denied Henderson County. 
State of Kentucky v. State Bank of 
New York, 50 S.Ct. 245, 281 U.S. 
728, 74 L.Ed. 1144, 1145—Ward v. 
Morrow, C.C.A.S.D., 15 P.2d 660— 
Wulfsohn v. Russo-Asiatic Bank, 
C.C.A.China, 11 P.2d 715—Salmon 
Falls Mfg. Co. V. Midland Tire 
& Rubber Co., C.C.A.Ohio, 285 P. 
214—Kaphan v. U. S., C.C.A.Cal., 
264 P. 323—National Bank of Com¬ 
merce V. U. S., Wa.sh., 224 F. 679, 
140 C.C.A. 219, certiorari denied 36 
S.Ct. 287, 241 U.S. 658, 60 L.Ed. 
1225—Andrews v. U. S., C.C.A.Cal., 
224 F. 418—McIntyre v. Modern 
Woodmen of America, Mich., 200 P. 
1, 121 C.C.A. 1. 

D.C.—^District Nat. Bank v. Maiatico. 
60 P.2d 1078, 61 App.D.C. 242— 
Fitzgerald v. Dodson, 26 F.2d 522, 
68 App.D.C. 160—Mandes v. Midg- 
ett, 261 P. 1019, 49 App.D.C. 139. 

Xt is most exceptional for an ap¬ 
pellate court to interfere with the 
discretion exercised by the trial court 
in determining whether proper de¬ 
gree of diligence required to warrant 
the granting of a new trial on the 
ground of newly discovered evidence 
has been exercised, as well ea on the 
question of whether such newly dis¬ 
covered evidence. If admitted, would 
likely cause a different result. 

U.S.—Harris v. Whiteman, C.A.La., 
243 F.2d 563, reversed on other 
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no abuse of discretion is shown, the action of the 
trial court in granting^ or refusing a new trial, or 
in setting aside or refusing to set aside a verdict. 
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on the ground that the damages are inadequate or 
excessive will not be reviewed.®* 


grounds 78 S.Ct 734. 368 U.S. 271. 

2 L.Ed.2d 754. 

M. U.S.—^Neese v. Southern Ry. Co., 

S. C., 76 S.Ct 131. 360 U.S. 77. 100 
L.Ed. 60. 

Myra Foundation v. U. S., C.A.N. 
D.. 267 F.2d 612—Phoenix Indem. 
Co. V. Givens. C.A.La.. 263 F.2d 158 
—Russell V. Monongahela Ry. Co., 
C.A.Pa., 262 F.2d 349—Ziegler v. 
Akin, C.A.Kan., 261 F.2d 88—Con¬ 
solidated Gas & Equipment Co. of 
America v. Carver. C.A.Colo., 257 
F.2d 111—Jess Edwards, Inc. v. 
Goergen, C.A.N.M., 256 F.2d 542— 
Maher v. Isthmian S. S. Co., C.A.N. 

T. , 253 F.2d 414—Rayfleld v. Law¬ 
rence, C.A.Va., 253 P.2d 209—Kro¬ 
ger Co. V. Rawlings, C.A.Tenn., 251 
F.2d 943—Franklin v. Shelton, C.A. 
Okl., 250 P.2d 92, certiorari denied 
78 S.Ct 644, 355 U.S. 969. 2 L.Ed. 
2d 533—Complete Auto Transit, 
Inc. V. Floyd, C.A.Ga., 249 F.2d 396, 
certiorari denied 78 S.Ct. 913, 356 

U. S. 949, 2 L.Ed.2d 843—Bainbrich 

V. Hammond Iron Works, C.A.Wyo., 
249 F.2d 348—Butler v. General 
Motors Corp., C.A.N.Y., 240 F.2cl 92 
—^E. L. Farmer & Co. v. Hooks, C. 
A.Okl., 239 F.2d 647, certiorari de¬ 
nied 77 S.Ct 669, 363 U.S. 911, 1 L. 
Ed.2d 666—E. I. Du Pont De Ne¬ 
mours Co. V. Hall, C.A.S.C., 237 F. 
2d 145—Harry Poretsky & Son.s, 
Inc. V. Hurwitz, C.A.Md., 235 F.2d 
295—Siebrand v. Gossncll, C.A. 
Ariz., 234 P.2d 81—Comiskey v. 
Pennsylvania R. Co., C.A.N.Y., 228 
P.2d 687—Whiteman v. Pitrie, C.A, 
La., 220 P.2d 914—Burkey v, Mon¬ 
tour R. Co., C.A.Pa., 220 F.2d 743— 
Chicago, R. I. & P. Ry. Co. v. Kifer, 
C.A.Okl., 216 F.2d 763, certiorari 
denied 76 S.Ct 299, 348 U.S, 917, 99 
L.Ed. 719—Brest V. Philadelphia 
Transp. Co., C.A.Pa., 216 F.2d 331 — 
Stevenson v. Hearst Consol. Pub¬ 
lications, C.A.N.Y., 214 P.2d 902, 
certiorari denied 75 S.Ct 110, 848 
U.S. 874, 99 L.Ed. 688—Southern R, 
Co. v. Wilson, C.A.S.C., 213 F.2d 
870—Kilmer v. Gustason, C.A.Fla., 
211 P.2d 781—Bucher v. Krause, C. 
A.Ill., 200 F.2d 676, certiorari de¬ 
nied Krause v. Bucher, 73 S.Ct. 
1141, 345 U.S. 997, 97 L.Ed. 1404, 
rehearing denied 74 S.Ct. 17, 346 
U.S, 842, 98 L,Ed. 363—State Farm 
Mut. Auto Ins. Co. v. Scott, C.A. 
La., 198 F.2d 162—Foley v. Capone 
Elec. Co., C.A.Conn., 194 P.2d 606 
—Trowbridge v. Abrasive Co. of 
Philadelphia, C.A.Pa., 190 F.2d 826 
—Smith V. Welch, C.A.Okl., 189 F. 
2d 832—Sebring Trucking Co. v. 
White. C.A.Ohlo, 187 P.2d 486— 
Southern Pac. Co. v, Guthrie, C.A. 
Cal., 186 F.2d 926—Gleghorn v. 
Koontz, C.A.Tex., 178 F.2d 133— 


Larsen v. Chicago & N. W. Ry. Co., 
C.A.in., 171 P.2d 841—Turner 
County. S. D., v. Miller, C.A.S.D., 
170 F.2d 820, certiorari denied 69 
S.Ct 656, 836 U.S. 925, 93 L.Ed. 
1017—Virginian Ry. Co. v. Armen- 
trout C.C.A.W.Va.. 166 F.2d 400, 4 
A.L.R.2d 1064—Southern Pac. Co. 
V. Zehnle, C.C.A.Cal., 163 F.2d 463— 
Houston Coca-Cola Bottling Co. v. 
Kelley, C.C.A.Tex., 131 F.2d 627— 
Sinclair Refining Co. v. Bennett. 
C.C.A.Tenn., 12.3 F.2d 884—Torhe 
Lines v. Boyette, C.C.A.Mlss., Ill 
F.2d 679—Mashair.s U. S. Auto 
Supply V. Cashman, C.C.A.Kan., 
Ill F.2d 140. certiorari denied 
Cashman v. Marshall's U. S. Auto 
Supply, 61 S.Ct 26. 311 U.S. 667. 
85 L.Ed. 428—Chapman & Dewey 
Lumber Co. v. Hanks, C.C.A.Tenn., 
106 F.2d 482—Department of Wa¬ 
ter and Power of City of Los An¬ 
geles V. Anderson, C.C.A.Nev., 95 
F.2d 577, certiorari denied 59 S.Ct. 
67. 306 U.S. 607, 83 L.Ed. 386— 
Morton Butler Timber Co. v. IT. 
S.. C.C.A.Tenn., 91 P.2d 884— 
Chambers v. Skelly Oil Co., C.C.A. 
Kan., 87 P.2d 863—Paf Mfg. Co. v. 
R. L. Polk Co, of Missouri, C.C.A. 
Mo., 72 P.2d 33—W. T. Rawlelgb 
Co. V. Shoultz. C.C.A.Pa., 66 F.2d 
148—Cain v. Alpha S. S. Corpora¬ 
tion. C.C.A.N.T., 3.5 F.2d 717, af¬ 
firmed 60 S.Ct 443, 281 U.S. 642, 
74 L.Ed. 1086—Kos v. Baltimore 
& O. R. Co., C.C.A.Ohio, 28 F.2d 
872—Detroit Taxicab & Transfer 
Co. v. Pratt. C.C.A.Mich., 2 F.2d 
193—Davis v. Olson, C.C.A.Minn., 
298 P. 921—^Arkansfus Short Leaf 
Lumber Co., C.C.A.Ark., 281 P. 914 
—Yellow Cab Co. v. Earle, C.C.A. 
Minn., 276 F. 928, certiorari de¬ 
nied 42 S.Ct 317, 258 U.S. 624. 66 
L.Ed. 797—United Verde Exten¬ 
sion Mining Co. v. Koso, C.C.A. 
Ariz., 273 F. 369—American R. 
Exp. Co. v. Crabtree, C.C.A.Ky., 
271 P. 287—Hines v. Smith, C.C.A. 
Ohio, 270 F. 132, certiorari denied 
Payne v. Smith, 41 S.Ct 448, 255 
U.S. 676, 65 l^.Ed. 794—American 
Film Co. V. Moye, C.C.A.Cal., 267 
P. 419—Foundation Co. v. Hender¬ 
son, C.C.A.La., 264 F. 483—South¬ 
ern R. Co. V. White, Tenn., 232 
144, 146 C.C.A. 336—Black v. Ca¬ 
nadian Pac. R. Co., D.C.N,Y., 218 
F. 239, affirmed Canadian Pac. R. 
Co. V. Black, 230 F. 798, 146 C.C.A. 
108—Chesapeake & O. R. Co. v. 
Proffitt Va., 218 F. 23, 134 C.C.A. 
37, affirmed 36 S.Ct 620, 241 U.S. 
462, 60 L.Ed. 1102—Copper River 
& N. W. R. Co. V. Reeder, Alaska, 
211 F. 280, 127 C.C.A. 648—Sura- 
vitz V. Pristasz, Pa., 201 P. 235, 
119 C.C.A. 673—Latchtimacker v. 
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Jacksonville Towing & Wrecking 
Co., C.C.Pla., 181 F. 276, affirmed 
184 F. 987, 106 C.C.A. 665—Illinois 
Cent. R. Co. v. Davies, Minn., 146 
F. 247, 76 C.C.A. 613—Southern 
Pac. Co. V. Oavin, Cal., 144 F. 348, 
76 C.C.A. 360—Cook v. Proskey, 
N.T., 138 F. 273, 70 C.C.A. 663— 
Graves v. Sanders, Mont, 125 F. 
690, 60 C.C.A. 422—Peirce v. Van 
Dusen, Ohio, 78 F. 693, 24 C.C.A. 
280, 69 L.R.A. 705, error dis¬ 

missed 19 S.Ct. 879, 43 L.Ed. 1184 
—St. Louis, I. M. & S. R. Co. v. 
Spencer, Ark., 71 F. 93, 18 C.C.A. 
114—Northern Pac. R. Co. v. 
Charless, Wash., 51 F. 562. 2 C.C. 
A. 380, reversed on other grounds 
16 S.Ct 848 162 U.S. 369, 40 L. 
Ed. 999—Morning Journal Ass’n 
V. Rutherford, N.T., 61 P. 513, 2 

C. C.A. 364, 16 L.R.A. 803--Now 

York & Texas S. S. Co. v. Ander- 
■on, N.Y., 50 F. 462, 1 C.C.A. 629. 

Becksted v. Skelly Oil Co., D.C. 
Minn., 131 F.Supp. 940—Fornwait 
V. Reading Co., D.C.Pa., 79 F.Supp. 
921. 

Jennings v. Chicago, R. I. & P. 
Ry. Co., D.C.Minn., 43 F.2d 397. 
D.C.—Haycock v. Christie, 240 P.2d 
601, 101 U.S.App.D.C. 409—Hulett 
V. Brinson, 229 F.2d 22, 97 U.S. 
App.D.C. 139, certiorari denied 76 
S.Ct 669, 360 U.S. 1014, 100 L.Ed. 
874—Coca Cola Bottling Works v. 
Hunter, 219 F.2d 765, 96 U.S.App. 

D. C. 83—Prasca v. Howell, 182 F. 
2d 703, 87 U.S.App.D.C, 62—Pelt- 
man V. Sammond, 166 P.2d 213, 82 

U. S.App.D.C. 404—Dean v. Cen¬ 
tury Motors, 154 F.2d 201, 81 U.S. 
App.D.C. 9—^Washington Times 
Co. V. Bonner, 86 F.2d 836, 66 App. 
D.C. 280, 110 A.L.R. 393—Ramsey 

V. Ross, 85 F.2d 685. 66 App.D.C. 
186—^Washington Ry. & Electric 
Co. V. Upperman, 47 App.D.C. 219. 

Or.—Hust V. Moore-McCormack 
Lines. 177 P.2d 429, 180 Or, 409. 

4 C.J. p 836 note 74. 

Bnle limited 

(1) “At least when there Is no 
limit fixed by law, or conceded, and 
when the jury has fixed more than 
nominal damages, we cannot review 
an order denying a new trial.” 

U.S.—Miller v. Maryland Casualty 

Co., C.C.A.N.Y.. 40 P.2d 463, 464, 
followed in Kopflnger v. Atlantic 
Transport Co. of West Virginia, 
C.C.A.N.Y., 44 F.2d 1016, certiorari 
denied Atlantic Transport Co. of 
West Virginia v. Kapflnger, 61 S. 
Ct. 213, 282 U.S. 900, 76 L.Ed. 793. 

(2) Federal appellate courts will 
not review denial of a motion for new 
trial for excessive or inadequate 

I damages, but where denial of the mo*' 



86 C.J.S. 

§ 297(60). Proceedings Following Judgment 

The court of appeals will not review discretionary 
rulings with respect to Judicial sales, costs, and fees ex¬ 
cept where there has been an abuse of discretion. 

The discretion of the court ordering a judicial 
sale as to whether it shall be confirmed or denied 
confirmation, as for inadequacy of price, will not be 
interfered with on appeal, in the absence of an abuse 
of discretion and the same is true of the court^s 
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exercise of discretion as to the time for selling 
under a foreclosure decree,^® or as to the time 
within which money should be paid under a bid for 
property sold in a creditor's suit-^*^ 

The trial court’s exercise of discretion with refer¬ 
ence to an application to open, vacate, or set aside a 
judgment will not be disturbed on appeal except for 
a clear abuse of discretion and the same is true 


tiori presents a question of law be¬ 
cause the oward of damages exceeds 
a statutory limit, or Is made In pur- 
sun nee of erroneous instructions on 
mo.isure of damages, or is clearly In 
contravention of the instructions, ap¬ 
pellate review is permitted. 

U.S.—Johnson v. Baltimore & O. It. 
Co., C.A.Pa., 268 F.2d 633, certiorari 
denied Baltimore 8b O. R. Co. v. 
Johnson. 74 S.Ct. 638, 347 U.S. 

943, 98 L.Ed. 1091—Astles v. Qua¬ 
ker City Bus Co., CaA.Conn., 161 
P.2d 979. 

Appellate court will not sabstltute 
Its judgmeiLt for that of trial court. 
U.S.—Lebeck v. William A. Jarvia 
Inc., C.A.Pa., 250 F.2d 285—Brest 
v. Philadelphia Transp. Co., C.A. 
Pa.. 216 P.2d 331—Trowbridge v. 
Abrasive Co. of Philadelphia, C.A. 
Pa., 190 F.2d 825. 

Extreme clromnstances 
Appellate court will review ruling 
of trial court, on motion to set aside 
verdict and rrant new trial on 
ground of excessive damages, only 
In most extreme circumstances. 

U.S.—Naylor v. Isthmian S. S. Co., 
C.A.N.Y., 187 F.2d 638. 

Bias, prejudice, or passion 

Ordinarily, It will not be held on 
appeal that trial court abused its 
discretion In denying a motion for a 
new trial on ground that verdict was 
excessive and result of passion and 
prejudice, unless there is persuasive 
indication that with respect to 
amount the verdict resulted from bi¬ 
as, prejudice, or passion. 

U.S.—Consolidated Gas & Equipment 
Co. of America v. Carver, C.A.Colo., 
267 P.2d 111—Balnbrich v. Ham¬ 
mond Iron Works, C.A.Wyo., 249 P. 
2d 348. 

“Damages must be outrageously 
excessive” to warrant interference 
by the reviewing court. 

U.S.—Thrush v. Pullhart, W.Va., 280 
P. 24, 31, 144 C.C.A. 822. 

So excessive as to shook Judicial eox- 
seiaaoe 

Only where verdict is so grossly 
excessive as to shock Judicial con¬ 
science will court of appeals reverse 
determination of trial court and 
grant a new trial. 

U.S.—Russell V. Monongahela Ry. 
Co.. C.A.Pa., 262 F.2d 349. 


Where verdict Is grossly sxoss- 

slve, denial of new trial will be re¬ 
viewed. 

U.S.—Flintkote Co. v. Lysfjord, C.A. 
C3al., 246 F.2d 368, certiorari denied 
78 S.Ct. 64. 366 U.S. 835. 2 L..Ed.2d 
46—Covey Gas & Oil Co. v. Check- 
etts, C.A.Idaho, 187 P.2d 661—De¬ 
partment of Water & Power v. An¬ 
derson, C.C.A.Nev., 95 P.2d 677. 
D.C.—Hulett V. Brinson, 229 P.2d 22. 
97 U.S.App.D.C. 139, certiorari de¬ 
nied 76 S.Ct. 669, 360 U.S. 1014, 100 
L..Ed. 874. 

Abuse of discretion, held not shown 

on ground of excessiveness. 

U.S.—Brest v. Philadelphia Transp. 
Co., C.A.Pa.. 216 F.2d 331—Detroit 
United Ry. v. Craven, C.C.A.Mich., 
13 P.2d 362, certiorari denied 47 S. 
Ct. 107, 273 U.S. 713, 71 D.Bd. 864. 

Amount nncontxoverted 

Where Jury, in violation of instruc¬ 
tions, found for amount less than 
that which uncontroverted evidence 
showed plaintiff was entitled to re¬ 
cover, if at all, refusal of motion 
for new trial was such abuse of dis¬ 
cretion that reversal of judgment 
was proper. 

U.S.—Glenwood Irr. Co. v. Vallery, 
Colo., 248 P. 483, 160 C.C.A. 493. 

Excessive as matter of law 

Exercise of discretion by trial 
court in ruling on motion for new 
trial, on ground that verdict is exces¬ 
sive, is subject to review by review¬ 
ing court when it feels that injustice 
has resulted from action of trial 
court because of conviction that ver¬ 
dict was excessive as a matter of law 
and not merely as a matter of fact. 
U.S.—Complete Auto Transit, Inc. v. 
Floyd, C.A.Ga., 249 F.2d 396, certio¬ 
rari denied 78 S.Ct. 913, 366 U.S. 
949, 2 L..Ed.2d 843—Whiteman v. 
Pitrle, C.A.L.a., 220 F.2d 914—Vir- 
glanian Ry. Co. v. Armentrout, C. 
C.A,W.Va., 166 P.2d 400, 4 A.L.B. 
2d 1064. 

E'o relation to evidence 
Where the amount of damages 
found by Jury bore no relation to the 
proof submitted, and Jury had been 
permitted to hear the improper con¬ 
tention that plaintiff had already 
been paid by a foreign insurance 
company and had no interest in the 
case, reviewing court was not pre¬ 
vented from reviewing trial court's 
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action in denying motion for partial 
new trial on issue of damages. 

U.S.—Indamer Corp. v. Crandon, C.A. 
Fla., 217 P.2d 391. 

66. U.S.—Breeding Motor Freight 

Lines V. R. F. C.. C.A.Okl., 172 F. 
2d 416, certiorari denied 70 S.Ct. 
64. 338 U.S. 814, 94 L.Ed. 493. 
Breeding Motor Coaches v. R. F. 
C., 70 S.Ct. 64, 338 U.S. 814. 94 
L.Ed. 493, and Breeding v. R. F. 
C., 70 S.Ct. 64. two cases, 838 U.S. 
814, 94 L.Ed. 493—Bovay v. Town¬ 
send, C.C.A.Ark., 78 F.2d 848— 
Bethlehem Steel Co. v. Interna¬ 
tional Combustion Engineering 
Corp., C.C.A.N.Y., 66 F.2d 409— 

Currin v. Nourse, C.C.A.Mo., 66 F. 
2d 137—Speers Sand & Clay 
Works V. American Trust Co„ C. 
C.A.Md., 62 P.2d 831, certiorari de¬ 
nied Speers Sand & Clay Works 
V. American Trust Co. of New 
York, 62 S.Ct. 600, 286 U.S. 648, 76 
L.Ed. 1284—Century Motor Truck 
Co. V. Noyes, C.C.A.Mass., 18 F.2d 
546—In re Wolke Lead Batteries 
Co., C.C.A.Ky., 294 P. 609—Jacob- 
sohn V. Larkey, C.C.A.N.J., 246 F. 
638, L.R.A.1918C 1176—In re Shea, 
Mass., 126 F. 153, 61 C.C.A, 219. 

Raleigh & C. R. Co. v. Balti¬ 
more Nat. Bank, D.C.S.C., 41 F. 
Supp. 599—Baltimore Trust Co. v. 
Interocean Oil Co., D.C.Md., 29 F. 
Supp. 269. 

Eejection of bids 

Where the court ordered prop¬ 
erty sold subject to confirmation, 
reserving the right to reject any 
and all bids for inadequacy of price, 
the court’s exercise of discretion 
with respect to such reserved pow¬ 
er will seldom be reviewed. 

U.S.—^McClintic-Marshall Co. v. 
Scandinavian-American Bldg. Co., 
C.C.A.Wash., 296 F. 601. 

56. U.S.—Daniel v. International 
Agr. Corporation C.C.A.Ga„ 298 F. 
148. 

67. U.S.—Luhrlg Collieries Co. v. 
Interstate Coal & Dock Co., C.C, 
A.N.Y.. 287 P. 711, certiorari de¬ 
nied Thosmll Holding Corporation 
V. Interstate Coal & Dock Co., 41 
S.Ct. 700, 262 U.S. 761, 67 L.Bkl. 
1215. 

58. U.S.—Securities and Exchange 
Commission v. Farm 6b Home 
Agency, Inc., aA.Ind., 270 F.2d 
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of an application to alter or amend a judgment.discretion with which it may be vested as to the 

awarding or taxation of costs,or as to the allow- 
Costs and fees. The trial court’s exercise of the ance of interest,or of the fees of attorneys^^ of 


891—Siberell v. U. S., C.A.Cal., 
268 F.2d 61—Title v. U. S., C.A. 
Cal., 263 F.2d 28—Seismograph 
Service Corp. v. Offshore Raydist, 
Inc., C.A.La., 263 F.2d 6—Smith v. 
Kincaid, C.A.Ohio. 249 F.2d 243— 
Atchison, T. & S. F. Ry. Co. v. 
Barrett, C.A.Cal., 246 F.2d 846— 
Cathedral Estates v. Taft Realty 
Corp., C.A.Conn., 228 F.2d 86—^Ne¬ 
ville V. American Barge Line Co., 
C.A.Pa., 218 F.2d 190—Jones v. 
Jones, C.A.I11., 217 P.2d 239—Per¬ 
rin V. Aluminum Co. of America, 
C.A.Wash., 197 P.2d 254—Green- 
spahn V. Joseph E. Seagram & 
Sons, C.A.N.Y., 186 F.2d 616— 

Western Union Telegraph Co. v. 
Dismang, C.C.A.Okl., 106 F.2d 362 
—In re Rochester Sanitarium & 
Baths Co., N.Y., 222 F. 22. 137 C. 

C. A. 560. 

D.C.—Erick Rios Brldoux v. Eastern 
Air Lines. 214 P.2d 207. 93 U.S. 
App.D.C. 369, certiorari denied 76 
S.Ct. 33. 348 U.S. 821, 99 L.Ed. 647. 

Different final result not likely 

Trial court’s refusal to vacate de¬ 
cree based on order pro confesso on 
defendant's cross bill would not be 
disturbed on appeal, where plaintiff 
failed to present meritorious defense 
to counterclaim, so that it could not 
be said that different final result 
would be reached. 

U.S.—^Koen v. Beardsley, C.C.A.Colo., 
63 F.2d 695. 

Default Judgment 

(1) Motion to set aside a default 
judgment is addressed to sound dis¬ 
cretion of court, and should not be 
disturbed on review unless there 
has been abuse of such discretion. 
U.S.—Hiern v. St. Paul-Mercury In- 

dem. Co., C.A.La., 262 P.2d 526— 
Tozer v. Charles A. Krause Mill. 
Co., C.A.Pa., 189 F.2d 242. 

(2) Trial on merits is favored, 
and slight abuse of discretion in re¬ 
fusing to set aside default judg¬ 
ment justifies reversal of order. 
D.C.—Erick Rios Bridoux v. Eastern 

Air Lines, 214 P.2d 207, 93 U.S.App. 

D. C. 369, certiorari denied 76 S.Ct. 
33, 348 U.S. 821, 99 L.Ed. 647. 

Deerso pro oonfosso 

D.C.—Bush v. Bush, 63 F.2d 134, 61 
App.D.C. 367. 

59. U.S.—^Walker v. Bank of Amer¬ 
ica Nat. Trust and Sav. Ass’n, C.A. 
Cal., 268 F.2d 16—Mason v. Smith, 
Ohio, 191 F. 602, 112 C.C.A. 146. 

90. U.S.—Twentieth Century Deliv¬ 
ery Service, Inc., v. St. Paul Fire ^ 
Marine Ins. Co., C.A.Cal., 242 P.2d 
292—Kemart Corp. v. Printing Arts 
Research Laboratories, Inc., C.A. 


Cal., 232 F.2d 897, 67 A.L.R.2d 1234 
—McWilliams Dredging Co. v. De¬ 
partment of Highways of La., C.A. 
La., 187 F.2d 61—T. & M. Transp. 
Co. V. S. W. Shattuck Chemical Co., 
C.C.A.Colo., 158 P.2d 909—Truth 
Seeker Co. v. Durnlng, C.C.A.N.Y., 
147 F.2d 64—Lackner v. Illinois 
Bell Telephone Co.. C.C.A.I11., Ill F. 
2d 136, certiorari denied 61 S.Ct. 27. 
311 U.S. 652, 85 L.Ed. 417—H. H. 
Robertson Co. v. Klauer Mfg. Co., 
C.C.A.Iowa, 98 P.2d 160—Duke 
Power Co. v. Greenwood County, C. 
C.A.S.C.. 91 P.2d 665, affirmed 68 S. 
Ct. 306, 302 U.S. 485, 82 L.Ed. 381— 
Brislln v. Killanna Holding Corpo¬ 
ration. C.C.A.N.Y., 86 F.2d 667—Du- 
plate Corporation v. Triplex Safe¬ 
ty Glass Co. of North America, C. 
C.A.Pa., 81 P.2d 352, modified on 
other grounds 66 S.Ct. 792. 298 U.S. 
448, 80 L.Ed. 1274—Corpus Juris 
cited In Associated Almond Grow¬ 
ers of Paso Robles v. Wymond, C.C. 
A.Cal., 69 F.2d 912, 914—Freund v. 
Johnson, C.C.A.I1I., 46 P,2d 272, cer¬ 
tiorari denied 61 S.Ct. 496, 283 U.S. 
849, 76 L.Ed. 1467—Andersen, Mey¬ 
er & Co. V. Pur & Wool Trading Co., 
C.C.A.China, 14 F.2d 686, certiorari 
denied 47 S.Ct. 337, 273 U.S. 740, 71 
L.Ed. 868—Fidelity & Deposit Co. 
of Maryland v. City of Cleburne, C. 
C.A.Tex., 296 P. 64.3, certiorari de¬ 
nied 46 S.Ct. 122, 266 U.S. 622, 69 L. 
Ed. 673, and affirmed 46 S.Ct. 99. 
269 U.S. 534, 70 L.Ed. 398—Weiland 
V. Pioneer Irr. Co., Colo., 238 P. 
619, 151 C.C.A. 455, affirmed 42 S. 
Ct. 668, 269 U.S. 498, 66 L.Ed. 1027. 
D.C.—Ruby Lee Minar, Inc., v. Ham¬ 
mett, 53 F.2d 149, 60 App.D.C. 291, 
certiorari denied Minar v. Hammett, 
62 S.Ct. 200, 284 U.S. 682, 76 L.Ed. 
676—Burlingame v. Manchester, 44 
App.D.C. 335. 

PLuding of reasouableuess without 
loimdatiou 

Costs cannot be attacked as exces¬ 
sive unless it is made to appear that 
lower court’s finding that they were 
reasonable was without any foun¬ 
dation in fact. 

U.S.—Crowe v. Peaslee-Gaulbert Co., 
C.C.A.Mass., 37 P.2d 216. 

Witness fees 

Ordinarily, the taxing of fees and 
mileage for witnesses in federal 
courts is within the sound discretion 
of the trial court, and its decision can 
be reversed only for abuse of discre¬ 
tion. 

U.S.—Spiritwood Grain Co. v. North¬ 
ern Pac. Ry. Co., C.A.N.D., 179 P.2d 
838. 

Security for oosts 

Matter of security for cost Is pecu¬ 
liarly within discretion of court of 
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first instance, and not ordinarily, m 
subject for review. 

U.S.—Zeth V. Pennsylvania R. Co., D. 
C.Pa., 7 F.R.D. 612. 

61. U.S.—Continental Oil Co. v. TT. S., 

C. A.Cal., 184 P.2d 802—Seaboard 

Surety Co. v. Spear, C.C.A.Mich., 119 
F.2d 849—Robertson v. Miller, C.C. 
A.N.Y., 286 P. 603, affirmed Miller 
v. Robertson, 45 S.Ct. 73, 266 U.S. 
243, 69 L.Ed. 266—Pennsylvania 

Steel Co. v. New York City Ry. Co., 
198 P. 778, 117 C.C.A. 560. 

D.C.—Planaghan v. Charles H. Tomp¬ 
kins Co., 182 P.2d 92, 86 U.S.App. 

D. C. 307. 

62. U.S.—Tebbs v. Alcoa S. S. Co., C. 
A.Virgin Islands, 241 P.2d 276— 
Harris v. Chicago Great Western 
Ry. Co., C.A.I11.. 197 F.2d 829—Mil¬ 
waukee Towne Corp. v. Loew’s, Inc., 
C.A.Ill., 190 F.2d 661, certiorari de¬ 
nied 72 S.Ct. 302, 342 U.S. 909, 96 
L.Ed. 680, and Loew’s Inc. v. Mil¬ 
waukee Towne Corp., 72 S.Ct. 303, 
342 U.S. 909, 96 L.Ed. 680—Roth v. 
Reich, C.C.A.N.Y., 164 F.2d 306— 
Official Aviation Guide Co. v. Amer¬ 
ican Aviation Associates, C.C.A.Ill., 
162 F.2d 641—Dumas v. King. C.C. 
A.Ark., 157 P.2d 463—E. C. Schroe- 
der Co. v. Clifton, C.C.A.Okl., 153 P. 
2d 385, certiorari denied 66 S.Ct. 
1351, 328 U.S. 858, 90 L.Ed. 1629, re¬ 
hearing denied 67 S.Ct. 33. 329 U.S. 
821, 91 L.Ed. 699, and 66 S.Ct. 1353, 
328 U.S. 868, 90 L.Ed. 1629, rehear¬ 
ing denied 67 S.Ct. 33, 329 U.S. 821, 
91 L.Ed. 699—Cannon v. Parker, C. 
C.A.Tex., 152 P.2d 706, certiorari de¬ 
nied 66 S.Ct. 966, 327 U.S. 806, 90 
L.Ed. 1031—Cleveland v. Second 
Nat. Bank & Trust Co., C.C.A.Mich., 
149 P.2d 466, certiorari denied 66 S. 
Ct. 231, 326 U.S. 776, 90 L.Ed. 468— 
U. S. V. Anglin & Stevenson, C.C.A. 
Okl., 146 F.2d 622, certiorari denied 
65 S.Ct. 678, 324 U.S. 844, 89 L.Ed. 
1405—Monaghan v. Hill, C.C.A.Ariz., 
140 F.2d 31—Mercantile-Commerce 
Bank & Trust Co. v. Southeast Ar¬ 
kansas Levee Dist., C.C.A.Ark., 106 
F.2d 966—Connecticut Importing 
Co. V. Frankfort Distilleries. C.C.A. 
Conn., 101 F.2d 79—Trustee’s Sys¬ 
tem Co. of Pennsylvania v. Simon, 
C.C.A.Pa., 85 P.2d 389—William H. 
Rankin Co. v. Associated Bill Post¬ 
ers of U. S. and Canada, C.C.A.N. 
Y., 42 F.2d 152, certiorari denied 
Associated Bill Posters of U. S. 
and Canada v. Wm. H. Rankin Co., 
51 S.Ct. 37, 282 U.S. 864, 75 L.Ed. 
765—S. E. Hendricks Co. v. Thomas 
Pub. Co., N.Y., 242 F. 37, 154 C.C.A. 
629—Central Trust Co. of New 
York V. U. S. Light & Heating Co.. 
N.y.. 233 F. 420, 147 C.C.A. 356— 
Central Trust Co. v. Ingersoll, 
Tenn., 87 F. 427. 31 C.C.A. 41. 
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receivers,63 or as to the allowance of the fees or 
compensation of mastcrs^'i or auditors,65 or of com- 
Ijensation or expenses to a protective committee of 
stockholders,66 will not be interfered with on ap¬ 
peal unless an abuse of discretion is clearly shown; 
but the allowance of fees in a manifestly insuffi¬ 
cient or excessive amount indicates, or constitutes, 
an abuse of discretion, and is reviewable.67 Where 
the entire decree and the proceedings of the lower 


court are before the appellate court, the latter will 
consider whether the discretion as to costs was 
properly exercised and the appellate court will 

not apply the rule as to discretion, but will reverse, 
where its conclusions as to proper fees, based on 
substantially the same information as that of the 
trial court, are greatly at variance with the conclu¬ 
sions of that court.69 


D. QUESTIONS OF FACT, VERDICTS, AND FINDINGS 


§ 297(61). In General 

As a general rule, the court of appeals will not re¬ 
view questions of fact determined below except for the 
purpose of ascertaining the existence of any evidence to 
support the determination. 

As a general rule, questions of fact are to be 


tried and determined in the court of original juris¬ 
diction, and not in the court of appeals which nor¬ 
mally exercises strictly the functions of a court of 
review for the correction of errors of law.*^® How¬ 
ever, as may be seen infra § 297(64), the appellate 


Noerr Motor Freight, Inc. v. East¬ 
ern R. R. President.^ Conference, 
D.C.Pa., 166 F.Supp. 163. 

D.C.—De "Wagenknecht v. Stinnea. 243 
F.2d 413, 100 U.S.App.D.C. ITiG, cer¬ 
tiorari denied 78 S.Ct. 44, 355 U.S. 
830, 2 L.Ed.2d 43. 

Attorney for receiver 

U.S.—Kaufman v. U. S., C.C.A.Del., 
102 F.2d 368—Shotkin v. Beidler, 
C.C.A.Pa., 70 F.2d 398--Drilling & 
Exploration Corporation v. Web¬ 
ster. C.C.A.Cal.. 69 P.2d 416~Smith 

V. Morris, C.C.A.Del., 69 F.2d 3. 
Amount allowed guardian ad litem 
for legal services being largely dis¬ 
cretionary, allowance is reversed 
only for abuse of discretion. 

U.S.—Franz v. Buder, C.C.A.Mo., 38 F. 
2d 605. 

Against whom fees charged 

In suit to set aside corporation's 
deed of assignment to controlling 
stockholder, and to determine validi¬ 
ty of bonds, discretion of trial court 
in allowing fees to plaintiff's solici¬ 
tor against the company instead of 
such stockholder was held not re- 
viewable. 

U.S.—Williamson v. Collins, Ohio, 243 
P. 835, 156 C.C.A. 347. 

'Vicarious generosity 

It is the duty of appellate courts to 
protect against vicarious generosity 
In the matter of attorney fees. 

U.S.—Twentieth Century-Fox Film 
Corp. v. Brookside Theatre Corp., 
C.A.MO., 194 P.2d 846, certiorari de¬ 
nied 72 S.Ct. 1035, 343 U.S. 942, 96 
L.Ed. 1348. 

Apportionment of fees 

Court of appeals will not disturb 
the exercise by federal district court 
of its discretion In apportioning at¬ 
torney fees between attorneys. 

U.S.—Garrett v, McRee, C.A.Okl., 201 
F.2d 260. 

63. U.S.—Coskery v. Roberts & Man- 
der Corp., C.A.Pa,, 200 F.2d 150— 


Kaufman v. U, S., C.C.A.Del., 102 P. 
2d 368—Shotkin v. Beidler. C.C.A. 
Pa., 70 F.2d 398—Drilling & Explor¬ 
ation Corporation v. Webster, C.C.A. 
Cal., 69 F.2d 416—^Eames v. H. B. 
Claflin Co., N.Y.. 231 F. 693, 146 C. 
C.A. 579—Braman v. Farmers’ Loan 
& Trust Co., Kan., 114 F. 18, 61 C. 
C.A. 644—Northern Alabama R. Co. 
V. Hopkins, Ala., 87 F. 606, 31 C.C. 
A. 94. 

64. U.S.—Stoneslfer v. Swanson, C.C. 
A.Ill., 146 F.2d 671, certiorari de¬ 
nied 65 S.Ct. 1573, 325 U.S. 880, 89 
L.Ed. 1996, rehearing denied 66 S. 
Ct. 14. 326 U.S. 806, 90 L.Ed. 490— 
Shotkin v, Beidler, C.C.A.Pa., 70 P. 
2d 398—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. Philadelphia Inquirer Co., 
C.C.A.Pa., 26 F.2d 701. 

65. U.S.—Industrial Bankers Secur¬ 
ities Corporation v. Higgins, C.C.A. 
N.Y., 104 F.2d 177. 

66 . U.S.—Palmer v. Watson, C.C.A. 
N.Y., 122 P.2d 598—Trustee’s Sys¬ 
tem Co. of Pennsylvania v. Simon, 
C.C.A.Pa., 86 F.2d 389. 

67. U.S.—Mercantile-Commerce Bank 
& Trust Co. V. Southeast Arkansas 
Levee Dist., C.C.A.Ark., 106 F.2d 
966—^Universal Oil Products Co. v. 
Hall, C.C.A.MO., 76 F.2d 258, certio¬ 
rari denied Hall v. Universal Oil 
Products Co., 56 S.Ct. 143, 296 U.S. 
621, 80 L.Ed. 441, rehearing denied 
66 S.Ct. 169, 296 U.S. 663, 80 L.Ed. 
472—Business Men’s Assur. Co. of 
America v. Campbell, C.C.A.Neb., 
18 P.2d 223—Tracy v. Spitzer-Ror- 
ick Trust & Savings Bank, C.C.A. 
Ark., 12 F.2d 766, followed In 12 P. 
2d 758—City of New Orleans v. Ma¬ 
lone, C.C.A.La., 12 F.2d 17. 

**Vlcarious generoalty” 

It is the duty of the appellate 
court to protect trust estates from 
"vicarious generosity” in the mat¬ 
ter of attorney and receivership fees. 
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U.S.—Blackhurst v. Johnson, C.C.A. 
Mo., 72 F.2d 644, 648—Federal Oil 
Marketing Corporation v. Cravens, 

C. C.A.Ark.. 46 F.2d 938, 940. 

68. U.S.—Duke Power Co. v. Green¬ 
wood County, C.C.A.S.C., 91 P.2d 
665, affirmed 58 S.Ct. 306, 302 U.S. 
485. 82 L.Ed. 381. 

69. U.S.—^Walton N. Moore Dry 
Goods Co. V. Lieurance, C.C.A.Cal., 
38 F.2d 186. 

70. U.S.—^Ana Maria Sugar Co. v. 
Quinones, Puerto Rico, 41 S.Ct. 
110, 254 U.S. 245, 65 L.Ed. 246. 

Myra Foundation v. U. S., C.A.N. 

D. , 267 P.2d 612—Booth v. Home In- 
dem. Co., C.A.La., 244 F.2d 668— 
Yanish v. Barber, C.A.Cal., 232 F.2d 
939—Birmingham Post Co. v. 
Brown, C.A.Ala., 217 P.2d 127— 
Maryland Cas. Co. v. Independent 
Metal Products Co., C.A.Neb., 203 
P.2d 838—Pioneer Mill Co. v. Vic¬ 
toria Ward, Limited, C.C.A.Hawaii, 
158 F.2d 122, certiorari denied 67 S. 
Ct. 979, 330 U.S. 838, 91 L.Ed. 1285 
—Cox V. Pabst Brewing Co., C.C.A. 
Kan., 128 P.2d 468—U, S. v. Cherry 
River Boom & Lumber Co., C.C.A. 

W.Va., 118 F.2d 662—Mutual Life 
Ins. Co. of New York v. Tormohlen, 
C.C.A.Ind., 118 F.2d 163—Campana 
Corporation v. Harrison, C.C.A.I11., 
114 P.2d 400—^Detroit City Gas Go. 
V. Syme, C.C.A.Mich., 109 F.2d 366— 
Katila v. Baltimore & O. R. Co., C.C. 
A.Ohio, 104 P.2d 842—Harris v. 
Biszkowicz, C.C.A.Mo., 100 F.2d 854 
—Mutual Benefit Health & Accident 
Ass’n V. Bowman, C.C.A.Neb., 99 P, 
2d 856, certiorari denied 69 S.Ct. 
485, 306 U.S. 637, 83 L.Ed. 1038— 
Arkansas Fuel Oil Co. v. City of 
Blackwell, C.C.A.Okl., 87 F.2d 60— 
Bengoechea Macias v. De La Torre 
& Ramirez, C.C.A.Puerto Rico, 84 
P.2d 894—^U. S. v. Boston & M. R 
R., C.C.A.Mass., 84 P.2d 365—Bar¬ 
bour V. George, C.C.A.Iil., 84 F.2d 
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court may, in some cases, review the fact findings 
of the trial court in a case tried without a jury, al¬ 
though it will, as a rule, abide by such findings. 

In accordance with the general rule just stated, 


36 C.J.S. 

the probative force of evidence is ordinarily for the 
consideration of the triers of fact in the court be¬ 
low, and the appellate court cannot or will not con¬ 
sider or pass on the credibility of witnesses,or the 


281, certiorari denied 67 S.Ct. 48, 
299 U.S. 679, 81 L.Ed. 426—Central 
Cambalache v. Martinez, C.C.A. 
Puerto Rico, 82 P.2d 87—^Union 
Bleachery v. U. S., C.C.A.S.C., 79 P. 
2d 549. 102 A.li.R. 204—Valiente & 
Co. V. Succession of Puentes, C.C.A. 
Puerto Rico, 76 P.2d 78—Oliva v. 
Fernandez, C.C.A.Puerto Rico, 68 P. 
2d 338—Green Const. Co. v. Chica¬ 
go, R. I. & P. Ry. Co., C.C.A.Okl., 65 
P.2d 862—Porto Rico Ry., Light & 
Power Co. v. Miranda. C.C.A.Puerto 
Rico, 62 F.2d 479, certiorari denied 
Porto Rico Ry. Light & Power Co. 
V. Miranda, 63 S.Ct. 693, 289 U.S. 
731, 77 L.Ed. 1480—McPherson v. 
Cement Gun Co., C.C.A.Okl., 69 P. 
2d 889—Perry v. Wiggins, C.C.A. 
Mo., 67 P.2d 622, certiorari denied 
63 S.Ct. 12, 287 U.S. 609, 77 L.Ed. 
629—Long V. Rike, C.C.A.Ill., 60 P. 
2d 124, certiorari denied 52 S.Ct. 
36, 284 U.S. 657, 76 L.Ed. 557. 81 
A.L.R. 621—White v. U. S., C.C.A. 
Okl., 48 P.2d 178—Ramu v. Succes¬ 
sion of Verges, C.C.A.Puerto Rico, 
42 P.2d 976—Gerardino v. People of 
Porto Rico, C.C.A.Puerto Rico, 29 
F.2d 617—Nave-McCord Mercantile 
Co. V. Ranney, C.C.A.Mo., 29 F.2d 
383—Grissom v. Sternberger, C.C.A. 
N.C., 10 F.2d 764. 

D.C.—Carr v. Corning, 182 P.2d 14, 86 
U.S.App.D.C. 173. 

4 C.J. p 843 note 66. 

Ooncarring deoisloxLs below 
Only plain error will warrant over¬ 
turning concurring decisions of sev¬ 
eral lower courts on mere question 
of fact. 

U.S.—De Garcia v. Figueroa & Gauti¬ 
er, C.C.A.Puerto Rico, 102 F.2d 148 
—^Boerman v. Marrero, C.C.A.Puer¬ 
to Rico, 27 F.2d 821—Martinez v, 
Plumey, C.C.A.Puerto Rico, 20 P. 
2d 826—Serralles v. Succsion of Ser- 
rallea, C.C.A.Puerto Rico, 16 P.2d 
841—A. Hartman &. Co. v. Sanchez, 
C.C.A.Puerto Rico, 12 P.2d 649. 
Amount of recovery rests largely 
In discretion of trier of facts and 
appellate court will not interfere 
therewith except in clear case of er¬ 
ror or injustice. 

U.S.—Aladdin Mfg. Co. v. Mantle 
Lamp Co. of America, C.C.A.111., 116 
P.2d 708. 

Action at law or la equity 

(1) Generally, court of appeals 
may determine an issue of fact in an 
equity case, but cannot do so in a 
law case tried by a jury where there 
is sufficient evidence to sustain ver¬ 
dict or judgment. 

U.S.—Kapiolani Maternity and Gyne¬ 
cological Hospital V. Wodehouse, C. 
CAHawaii, 70 P.2d 793. 


(2) Where the court of appeals is 
given a reviewing jurisdiction, it ex¬ 
tends to all fact questions such a.«« 
exist in appeals from equity decrees 
except where that right is denied by 
statute. 

U.S.—National Labor Relations Board 
v. Acme-Evans Co., C.C.A., 130 P.2d 
477. 

Where new trial on fact Issues was 
required, court of appeals would not. 
under circumstances, pass on suffi¬ 
ciency of facts pleaded to sustain 
judgment. 

U.S.—Indemnity Ins. Co. of North 
America v. Levering, C.C.A.Cal., 69 
P.2d 719. 

7L U.S.—^Kemper v. C. I. R., C.A.8, 
269 F.2d 184—A. E. Staley Mfg. Co. 
V. Staley Mill Co., C.A.Ill., 263 P.2d 
269, certiorari denied 78 S.Ct. 1371, 
867 U.S. 926, 2 L.Ed. 1370—Sullivan 
V. Bruce, C.A.Ohlo, 250 F.2d 453— 
Friedman v. C. I. R., C.A.6, 235 F.2d 
86—Parker v. Title & Trust Co., C. 
A.Or., 233 ii’.2d 506, rehearing de¬ 
nied 237 F.2d 423—N. L. R. B. v. 
Davisson, C.A.9, 221 F.2d 802—Wil- 
lits V. Yellow Cab Co., C.A.Ill., 214 
P.2d 612—^Judd V. Waste, C.A.Minn.. 
211 F.2d 826—Superior Ins. Co. v. 
Miller, C.A.Okl., 208 F.2d 700— 
Flynn v. U. S., C.A.Mo., 205 F.2d 
756—Westborough Country Club v. 
Palmer, C.A.Mo., 204 F.2d 143— 
Sherman Inv. Co. v. U. S., C.A.Mo., 
199 P.2d 504—Paris v. Central Chlc- 
lera S. do R. L., C.A.Tex., 193 F.2d 
960—Von Moltkc v. U. S., C.A.Mich., 
189 F.2d 66, certiorari denied Von 
Moltke v. Gillies, 72 S.Ct. 32, 342 

U. S. 810, 96 L.Ed. 612, affirmed 72 
S.Ct. 756, 343 U.S. 922, 96 L.Ed. 
1336, rehearing denied 72 S.Ct. 1049, 
343 U.S. 958, 96 L.Ed. 1358—Mar¬ 
quette Cement Mfg. Co. v. Campbell 
Const. Co., C.A.Tenn., 184 F.2d 352 
—^Miller v. C. I. R., C.A.6, 183 P.2d 
246—^Atlantic Greyhound Corp. v. 
Lauritzen, C.A.Tenn., 182 P.2d 640 
—Pennsylvania R. Co. v. Goldie, C. 
A,Mich., 182 P.2d 9—Gates v. 
Woods, C.A.W.Va., 169 F.2d 440— 
Mourikas v. Vardlanos, C.C.A.W. 
Va., 169 P.2d 63—^Jack v. Craighead 
Rice Mill. Co., C.C.A.Ark., 167 P.2d 
96, certiorari denied New Amster¬ 
dam Caa. Co. V. Craighead Rice Mill. 
Co., 68 S.Ct. 1340, 334 U.S. 829, 92 
L.Ed. 1766—Consumers Power Co. 

V. Nash. C.C.A.Mich., 164 F.2d 667 
—Bradshaw v. Superior Oil Co., C. 
C.A.Okl., 164 F,2d 166—Chamberlain 
V. Fleming, C.C.A.Mo., 160 F.2d 804 
—^Assmann v. Fleming, C.C.A.Neb.. 
169 P.2d 832—^Anderson v. Federal 
Cartridge Corp., C.C.A.Minn., 166 F. 
2d 681—Drexler v. Koza, C.C.A.Pa., 
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166 r.2d 870, certiorari denied 67 S. 
Ct. 189, 329 U.S. 771, 91 L.Ed. 664, 
rehearing denied 67 S.Ct. 367. 329 

U. S. 831, 91 L.Ed. 704—The Mar¬ 
guerite, C.C.A.Wis., 140 F.2d 4 91— 
Gasifier v. General Motors Corp., C. 
C.A.Mo., 138 F.2d 197—Roth v. 
Swanson, C.C.A.Minn., 146 F.2d 262 
—Kincade v. Mikles, C.C.A.Ark., 144 
P.2d 784—Reconstruction Finance 
Corp. v. Barrett, C.C.A.Ill., 131 F.2d 
746—De Nicolo v. Palmer, C.C.A.N. 
Y.. 125 P.2d 126—Copp v. Van Ilise, 
C.C.A.Mont., 119 F.2d 691—Anzano 

V. Metropolitan Life Ins. Co. of 
New York, C.C.A.N.J., 118 F.2d 430 
—Kuper V. Betzer, C.C.A.S.D., 116 F. 
2d 842—Aetna Life Ins. Co, v. Mc- 
Adoo. C.C.A.Ark., 116 P.2d 369— 
Storley v. Armour & Co,, C.C.A.N.D., 
107 F.2d 499—Springman v. Gary 
State Bank, C.C.A.Ind., 104 F.2d 678 
—Egan Chevrolet Co. v. Bruner, C. 
C.A.Minn., 102 F.2d 373, 122 A.L.R. 
987—American Optometric Ass'n v. 
Ritholz, C.C.A.111., 101 P.2d 883, cer¬ 
tiorari denied Ritholz v. American 
Optometric Ass’n, 59 S.Ct. 1047, 807 

U. S. 647, 83 L.Ed. 1627, rehearing 
denied 60 S.Ct. 70, 308 U.S. 634, 84 
L.Ed. 627—Bonk v. Welch. C.C.A. 
Wis., 78 P.2d 478—Larsen v. Port¬ 
land California S. S. Co., C.C.A.Cal., 
66 P.2d 326—Harold Lloyd Corpora¬ 
tion V. Witwer, C.C.A.Cal., 65 P.2d 
1, certiorari dismissed 54 S.Ct. 94, 
78 L.Ed. 1607—U. S. v. Scott, C.C.A. 
Tenn., 60 F.2d 773—^Moore v. Ford 
Motor Co., C.C.A.N.Y., 43 F.2d 686. 

R. E. Hamilton & Sons Co. v. 
Moss-Jellico Coal Co., C.C.A.Ky., 
271 P. 237—Carolina C. & O. Ry. Co. 

V. Stroup, Tenn., 239 F. 75, 152 C. 
C.A. 125, error dismissed 37 S.Ct. 
743, 244 U.S. 649, 61 L.Ed. 1371. 

D.C.—Communist Party of U. S. v. 
Subversive Activities Control Bd., 
254 F.2d 814, 102 U.S.App.D.C. 395 
—Communist Party of U. S. v. Sub¬ 
versive Activities Control Bd., 223 
F.2d 631, 96 U.S.App.D.C. G6, re¬ 
versed on other grounds 76 S.Ct. 
663, 361 U.S. 115, 100 L.Ed. 1003. 

4 C.J. p 848 note 35. 

Bale applied 

(1) Where the testimony of the 
witnesses was conflicting. 

U.S.—Falstaff Brewing Corporation v. 
Thompson, C.C.A.Neb., 101 F.2d 301, 
certiorari denied 69 S.Ct. 834, 307 
U.S. 631, 83 L.Ed. 1614. 

(2) Where the testimony of a wit¬ 
ness contains contradictory or in¬ 
consistent statements, or differs from 
statements made by him prior to the 
trial. 

U.S.—Marshall v. New York Cent. R. 
Co., C.A.I11., 218 F.2d 900—Bowen v. 
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weight of the evidence,*^2 except to the extent of 
ascertaining the existence of any evidence to sup¬ 
port the ultimate facts found.'^S it is for the triers 


of the facts, not the court of appeals, to draw such 
inferences as the evidence and the circumstances 
reasonably warrant.'^2.5 As a general rule, where 


Cote, C.C.A.N.H., 69 F.2d 136—U. S. 
V. Tyrakowski, C.C.A.Ill., 60 F.2d 
766. 

Contention that witness Is nnwor- 
thy of heliet is matter perfectly ap¬ 
propriate to argue to trier of fact, but 
a conclusion reached by that trier is 
one with which an appellate court 
must be very careful in interfering. 
U.S.—Consolidated Water Power A 
Paper Co. v. Spartan Aircraft Co., 
C.A.Del., 186 F.2d 947. 

Design, motlre, and Intent 

Findings as to design, motive, and 
intent with which men act depend pe¬ 
culiarly on the credit given to wit¬ 
nesses by those who see and hear 
them. 

U.S.—Earle v. W. J. Jones & Son., C. 

A.Or., 200 F.2d 846. 

Opinion testimony 

(1) Credibility of expert and non¬ 
expert witnesses giving opinion testi¬ 
mony is generally considered to be 
for the fact-flnding body and not for 
the reviewing court. 

U.S.—London Guarantee & Accident 
Co. v. Woelile, C.C.A.Mo., 83 F.2d 
326—U. S. V. Todd, C.C.A.Or., 70 F. 
2d 540. 

(2) Credibility of expert witnesses 
and the weight of expert testimony is 
ordinarily for trier of facts. 

U.S.—Gasifler Mfg. Co. v. General Mo¬ 
tors Corp., C.C.A.MO., 138 F.2d 197. 

(3) However, the appellate court is 
not bound by the expert evidence In 
a case below as to the reasonableness 
of attorney’s fees. 

U.S.—Federal Oil Marketing Corpora¬ 
tion V. Cravens, C.G.A.Ark., 46 P.2d 
938. 

Silence or evasiveness 

It has been held that the appellate 
court has the same right to draw con¬ 
clusions from the silence or evasive¬ 
ness of witness as has the trial court. 
U.S.—U. S. V. Mammoth Oil Co., C.C. 
A.Wyo., 14 P.2d 705, affirmed 48 S. 
Ct. 1, 276 U.S. 13, 72 L.Ed. 137. 
Demeanor of witnesses and their 
sincerity and candor is for trial tri¬ 
bunal. 

U.S.—Ashton V. Sentney, C.C.A.Cal., 
145 F.2d 719. 

Eccentricities of manner and ex. 
presslon of witness were for jury and 
it was not for district judge and not 
for the court of appeals to undertake 
an appraisal of witness’ credibility. 
U.S.—^Atlantic Coast Line R. Co. v. 

Truett, C.A.S.C., 249 F.2d 216. 

72. U.S.—Lebeck v. William A. Jarv¬ 
is, Inc., C.A.Pa., 260 F.2d 285— 
Friedman v. C. I. R., C.A.6, 236 F.2d 
86—Willits v. Yellow Cab Co., C.A. 

Ill., 214 F.2d 612—^Loew’s Inc. v. 
Cinema Amusements, Inc., CA.. 


Colo., 210 F.2d 86, certiorari denied 
74 S.Ct. 787, 347 U.S. 976, 98 L.Ed. 
1116, and RKO Radio Pictures v. 
Cinema Amusements, 74 S.Ct. 787, 
847 U.S. 976, 98 L.Ed. 1116—U. S. 
V. First Sec. Bank of Utah, N. A., 
C.A.Utah, 208 P.2d 424—Flynn v. U. 

5., C.A.MO., 205 F.2d 756—Sherman 
Inv. Co. V. U. S.. C.A.MO., 199 F.2d 
604—O’Malley v. Ames, C.A.Neb., 
197 F.2d 256—McClure v. O. Henry 
Tent & Awning Co.. C.A.Ill., 184 F. 
2d 636—Marquette Cement Mfg. Co., 
v. Campbell Const. Co., C.A.Tenn., 
184 F.2d 362—Miller v. C. I. R., C. 
A.6, 183 F.2d 246—^Atlantic Grey¬ 
hound Corp. V. Laurltzcn, C.A.Tenn., 
182 F.2d 540—Consumers Power Co. 
V. Nash, C.C.A.Mlch., 164 F.2d 657— 
Chamberlain v. Fleming, C.C.A.Mo., 
160 F.2d 804—Pittsburgh S. S. Co. 
V. Scott, C.C.A.Ohlo. 169 P.2d 873— 
Anderson v. Federal Cartridge 
Corp., C.C.A.Minn., 156 F.2d 681— 
Codell v. American Sur. Co., C.C.A. 
Ky., 149 P.2d 864—Jerry Vogel Mu¬ 
sic Co. V. Forster Music Publisher. 
C.C.A.N.Y., 147 F.2d 614, certiorari 
denied 65 S.Ct. 1573, 325 U.S. 880. 
89 L.Ed. 1996—^Kincade v. Mlkles, C. 
C.A.Ark., 144 P.2d 784—Regensburg 
V. C. I. R„ C.C.A., 144 F.2d 41, cer¬ 
tiorari denied 66 S.Ct. 272, five cas¬ 
es, 323 U.S. 783, 89 L.Ed. 625— 
Western Union Telegraph Co. v. 
Bromberg, C.C.A.Or., 143 F.2d 288— 
American Ins. Co. v. Scheufler, C.C. 
A.Mo., 129 P.2d 143, certiorari de¬ 
nied 63 S.Ct. 267, 317 U.S. 687, 87 
L.Ed. 661, rehearing denied 63 S.Ct. 
433, 317 U.S. 712, 87 L.Ed. 667— 
Springmann v. Gary State Bank, C, 
C.A;Ind., 124 P.2d $78—Grand Trunk 
Western R. Co. v. H. W. Nelson Co., 
C.C.A.Mich., 116 F.2d 823, rehearing 
denied 118 F.2d 252—Obartuch v. 
Security Mut, Life Ins. Co., C.C.A. 

111., 114 P.2d 873, certiorari denied 
61 S.Ct. 730, 312 U.S. 696, 85 L.Ed. 
1131, rehearing denied 61 S.Ct. 824, 
312 U.S. 716, 85 L.Ed. 1146—Lang v. 
U. S. Reduction Co., C.C.A.Ind., 110 
F.2d 441—^McCann v. New York 
Stock Exchange, C.C.A.N.Y., 107 P. 
2d 908, certiorari denied 60 S.Ct. 
807, 309 U.S. 684, 84 L.Ed. 1027, re¬ 
hearing denied 60 S.Ct. 974, 310 U.S. 
656, 84 L.Ed. 1420—^Anglo Califor¬ 
nia Nat. Bank of San Francisco v. 
Lazard, C.C.A.Cal., 106 F.2d 693, 
certiorari denied 60 S.Ct. 379, 308 
U.S. 624, 83 L.Ed. 621—De Garcia v. 
Figueroa & Gautier, C.C.A.Puerto 
Rico, 102 F.2d 148—Interstate 
Transit Lines v. Crane, C.C.A.Colo., 
100 P.2d 867—Hartford Fire Ins. 
Co. v. Wolf Bldg. Co., C.C.A.Ind., 92 
P.2d 776—Elzig v. Gudwangen, C. 
C.A.Mlnn., 91 F.2d 434—U. S. v. 
Union Trust Co. of Indianapolis, C. 
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C.A.In(J.. 90 F.2d 702—McCoy ▼. 
Universal Carloading & Distribut¬ 
ing Co., C.C.A.Ohlo, 82 F.2d 342— 
Bonk V. Welch, C.C.A.Wis., 78 F.3d 
478—U. S. V. Scott. C.C.A.Tenn., 50 
P.2d 773—Simpson-Fell Oil Co. v. 
Pierce Petroleum Corporation, C. 
C.A.Okl., 32 P.2d 676—Gajda v. 
Relck-McJunkin Dairy Co., C.G.A. 
Ohio, 18 P.2d 279—Federal Life 
Ins. Co. V. Rascoe, C.C.A.Tenn., 12 
P.2d 693, certiorari denied 47 S.Ct. 
112, 273 U.S. 722, 71 L.Ed. 869— 
Buffalo Union Furnace Co. v. U. 
S. Shipping Board Emergency 
Fleet Corporation, C.C.A.N.Y., 291 
F. 23, error dismissed 45 S.Ct. 610, 
268 U.S. 707, 69 L.Ed. 1168, and re¬ 
hearing denied 283 F. 673—Slip 
Scarf Co. v. Wm. Fllene’s Sons Co., 
C.C.A.Mass., 289 F. 641—Payne v. 
Haubert, C.C.A.Ohio, 277 P. 646. 
U.S.—Gardner v. Capital Transit Co., 
152 F.2d 288, 80 U.S.App.D.C. 297, 
certiorari denied 66 S.Ct. 824, 327 U. 
S. 795, 90 L.Ed. 1021. 

4 C.J. p 844 note 66. 

73. U.S.—Brink’s, Inc. v. Hoyt, C.A. 
Mo., 179 F.2d 866—McVeigh v. Mc- 
Gurren, C.C.A.Ill., 117 F.2d 672, cer¬ 
tiorari denied 61 S.Ct. 060, 313 U.S. 
673, 86 L.Ed. 1631—Foote Bros. 
Gear & Machine Corporation v. Na¬ 
tional Labor Relations Board, C.C. 
A., 114 F.2d 611, reversed on other 
grounds Cl S.Ct. 318, 311 U.S. 620, 

85 L.Ed. 394—U. S. v. Union Trust 
Co. of Indianapolis, C.C.A.Ind., 90 
F.2d 702—Vallente & Co. v. Succes¬ 
sion of Fuentes, C.C.A.Puerto Rico, 
76 F.2d 78. 

73.5 U.S.—Cross v. Pasley, C.A.Mo., 
267 F.2d 824—Textron, Inc. v. 
Homes Beautiful, Inc., C.A.Mlnn., 
261 F.2d 64G—U. S. v. First Sec. 
Bank of Utah, N.A., C.A.Utah, 208 
F.2d 424—Rennicke V. U. S., C.A. 
Ark., 207 P.2d 429—Flynn v. U. S., 
C.A.Mo., 206 F.2d 766—^Fegles 
Const. Co. V. McLaughlin Const. 
Co., C.A.Mont., 205 F.2d 637— 
O’Malley v. Ames. C.A.Neb., 197 P. 
2d 266—Carr v. Standard Oil Co., 
(N.J.). 181 F.2d 15, certiorari de¬ 
nied 71 S.Ct. 62, 340 U.S. 821, 96 
L.Ed. 603—U. S. v. Potopulos. C.A. 
9, 180 F.2d 631—Klncade v. Mikles, 
C.C.A.Ark., 144 F.2d 784—Regens¬ 
burg V. C. I. R., C.C.A.2, 144 F.2d 41, 
certiorari denied 65 S.Ct. 272, five 
cases. 323 U.S. 783, 89 L.Ed. 626— 
American Ins. Co. v. Scheufler, C. 
C.A.Mo., 129 F.2d 143, appeals dis¬ 
missed 62 S.Ct. 107, 314 U.S. 675, 

86 L.Ed. 466, certiorari denied 68 
S.Ct. 257, 817 U.S. 687, 87 L.Ed. 
651, rehearing denied 63 S.Ct. 483, 
317 U.S. 712, 87 L.Ed. 667—Spring- 
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there is any admissible or competent substantial 
evidence on the whole record,^ ^ or reasonable in¬ 
ference therefrom,75 to support the fact determined 
in the lower court, the fact so determined will not 
be disturbed on appeal.^® Also questions of fact 
determined below will not be disturbed on appeal 
where the evidence is conflicting,77 or where differ- 


36 C.J.S. 

ent minds might arrive at opposite conclusions on a 
consideration of the evidence.78 The court of ap¬ 
peals may not substitute its judgment for that of the 
triers of fact.78.5 

On the other hand, the facts disclosed by the 
record may be considered and reviewed by the 
appellate court when the action of the lower court 


mann v. Gary State Bank, C.C.A. 
Ind., 124 F.2d 678. 

Xiitentlon 

Intention is an Inference or fact 
for trier, and his conclusion is not 
reviewable unless it is one he could 
not reasonably make. 

U.S.—Bush V. Heming'ton Rand, C.A. 
Conn., 213 F.2d 456. 

74. U.S.—Floto V. Woods, C.A.Mo., 
207 F.2d 425—Sherman Inv. Co. v. 
U. S., C.A.Mo., 199 F.2d 604—Stan- 
olind Oil & Gas Co. v. Sellers, C.A. 
Okl., 174 F.2d 948, certiorari denied 
70 S.Ct. 141, 338 U.S. 867, 94 L.Ed. 
531—Peck V. U. S., C.A.Colo., 172 F. 
2d 336—Randolph v. Calamas, C.C. 
A.Ga., 151 F.2d 649—Richardson v. 

U. S.. C.C.A.Ala., 145 F.2d 764— 
Hanover Fire Ins. Co. v. Isabel, C. 
C.A.Okl., 129 F.2d 111—Srnails v. 
O’Malley, C.C.A.Neb., 127 F.2d 410— 
Grand Trunk Western R. Co. v. H. 
W, Nelson Co., C.C.A.Mlch., 116 F.2d 
823, rehearing: denied 118 P.2d 252 
—Reyes v. La Capital De Puerto 
Rico, C.C.A.Puerto Rico, 106 F.2d 
199—Title Guaranty & Surety Co. 

V. State of Missouri ex rel. and to 
Use of Stormfeltz, C.C.A.Mo., 105 
F.2d 496—Gould Securities Co. v. 
U. S., C.C.A.N.Y., 96 F.3d 780—Mis¬ 
souri Pac. Transp. Co. v. Bennett, 
C.C,A.Neb., 95 F.2d 177—Goble v. U. 

S., C.C.A.Ind., 94 F.2d 276—Georgre 
A. Puller Co. v. Brown, C.C.A.N.C., 
16 P.2d 672—^U. S. Fidelity & Guar¬ 
anty Co. v. Vicars, C.C.A.Hawait, 10 
F.2d 474. 

X).C.—U. S. V. Ingalls, 114 F.2d 839, 
72 App.D.C. 383. 

*‘8nhstaiitial evldeaee*' is evidence 
affording a substantial basis of fact 
from which the fact in issue can be 
reasonably inferred; it i.s such rele¬ 
vant evidence as a reasonable mind 
might accept as adequate to support 
a conclusion, and must be enough to 
Justify, if the trial were to a jury, 
a refusal to direct a verdict when the 
conclusion sought to be drawn from 
it is one of fact for the jury. Under 
this test, a mere declaration of an es¬ 
sential ultimate fact in issue is not 
substantial evidence. 

U.S.—Brooks Paper Co. v. U. S., 40 
C.C.P.A.Customs 38. 

finlftcieflit to support pi'esumptiou 

To be substantial enough to sup¬ 
port an unreviewable finding of fact, 
svidence should at least be enough to 


give rise to the presumption that the 
fact exists. 

D.C.—Otis & Co. v. Securities and Ex¬ 
change Commission, 176 F.2d 34, 85 
U.S.App.D.C. 122, reversed on other 
grounds 70 S.Ct. 89, 338 U.S. 843. 
94 L.Ed. 616, rehearing denied 70 
S.Ct. 187, 338 U.S. 888, 94 L.Ed. 
545. 

75. U.S.—Lincoln Petroleum Co. v. 
New York Life Ins. Co., C.C.A.Ill., 
115 F.2d 73—Continental Petroleum 
Co. V. U. S., C.C.A.Okl., 87 F.2d 91, 
certiorari denied 67 S.Ct. 670, 300 
U.S. 679. 81 L.Ed. 883—U. S. v. 
O’Brien. C.C.A.Va., 61 F.2d 37— 
Llmbach v. Yellow Cab Co.. C.C.A. 
Ill., 45 F.2d 386—Mutual Life Ins. 
Co. of New York v. Gregg, C.C.A. 
Ohio. 32 P.2d 567. 

Andujar v. Hanl. C.C.A.N.Y., 277 
F. 62—Hines v. Smith. C.C.A.Ill., 
276 F. 766—King v. Weiss & Lesh 
Mfg. Co., aC.A.Tenn., 266 F. 267. 
2 C.J. p 971 note 78. 

76. U.S.—Maple Island Farm v. Bit- 
terling, C.A.Minn., 196 F.2d 65, cer¬ 
tiorari denied 73 S.Ct. 40. 344 U.S. 
832, 97 L.Ed. 648—^Voss Bros. Mfg. 
Co. V. Voss, C.C.A.Iowa, 167 F.2d 
263—Schwartz v. Seldon, C.C.A.N. 
Y., 153 F.2d 334, 169 A.L.R. 1376— 
Sabine Towing Co. v. Brennan, C. 
C.A.Tcx., 86 P.2d 478, certiorari de¬ 
nied in part Brennan v. Sabine 
Towing Co., 67 S.Ct. 191, 299 U.S. 
699, 81 L.Ed. 441, rehearing denied 
67 S.Ct. 234, 299 U.S. 624, 81 L.Ed. 
459—Van Beeck v. Sabine Towing 
Co., C.C.A.Tex., 86 F.2d 478, re¬ 
versed on other grounds 67 S.Ct. 
452, 300 U.S. 342, 81 L.Ed. 685— 
Thomas E. Basham Co. v. Lucas, C. 
C.A.Ky.. 30 F.2d 97—McHale v. 
Hull, C.C.A.Ill., 16 P.2d 781— 
George A. Fuller Co. v. Brown, C.C. 
A.N.C., 16 F.2d 672. 

77. U.S.—Sardis Luggage Co. v. N. 
L. R. B., C.A.6, 234 F.2d 190— 
Aetna Ball & Roller Bearing Co. v. 
Standard Unit Parts Corp., C.A.lll., 
198 F.2d 222—McClure v. O. Henry 
Tent & Awning Co., C.A.lll., 192 
F.2d 904—Firemen's Ins. Co. of 
Newark, N. J. v. Smith, C.A.Mo., 
180 P.2d 371, certiorari denied 70 

S. Ct. 1028, 339 U.S. 980, 94 L.Ed. 
1384—Arnstein v. Porter, C.C.A.N. 

T. , 164 F.2d 464—Seber v. Thomas, 
C.C.AOkl., 108 P.2d 866—Storley v. 
Armour & Co., C.C.A.N.D., 107 P. 
2d 499—Cherry-Burrell Co. v. 
Thatcher, C.C.A.Mont., 107 F.2d 65 
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—Anglo California Nat. Bank of 
San Francisco v. Lazard, C.C.A. 
Cal., 106 F.2d 693, certiorari denied 
60 S.Ct. 379, 308 U.S. 624, 83 L.Ed. 
621—De Garcia v. Figueroa & Gau¬ 
tier, C.C.A.Puerto Rico, 102 F.2d 
148—The Black Gull, C.C.A.N.Y., 82 
P.2d 768, certiorari denied Ameri¬ 
can Diamond Lines v. Peterson, 66 

5. Ct. 954, 298 U.S. 684, 80 L.Ed. 
1404 and Black Gull American Dia¬ 
mond Lines v. Peterson, 66 S.Ct. 
964, 298 U.S. 684, 80 L.Ed. 1404— 
Waid v. Chesapeake & O. Ry. Co., C. 
C.A.W.Va., 14 P.2d 90. 

Pacific American Fisheries v. 
Hoof, C.C.A.Wash., 291 P. 306, cer¬ 
tiorari denied Pacific American 
Fisheries v. Hoof, 44 S.Ct. 38, 263 

U.S. 712, 68 L.Ed. 620. 
'Contradictions and conflicts of 
evidence are for trier of facts, wheth¬ 
er it be court or jury, and where the 
evidence and inferences fairly de- 
ducible from it are such that reason¬ 
able minds may honestly draw dlf. 
ferent conclusions from them . 
the question is not one of law but 
of fact to be determined by the trier 
of the facts." 

U.S,—National Mut. Casualty Co. of 
Tulsa. Okl., V. Eisenhower, C.C.A. 
Kan., 116 P.2d 891. 

Bpeculatloa and oonjecture 
Whenever facts are in dispute or 
evidence is such that fair-minded 
men may draw different inferences, 
a measure of speculation and con¬ 
jecture is required on part of those 
whose duty It Is to settle dispute by 
choosing what seems to them to be 
the most reasonable inference. 

U.S.—Carr v. Standard Oil Co. (N. J.), 
C.A.N.Y., 181 F.2d 16, certiorari de¬ 
nied 71 S.Ct. 62, 340 U.S. 821, 95 
L.Ed. 603. 

78. U.S.—Colby v. Cities Service Oil 
Co., C.A.Okl., 264 F.2d 666—Hel¬ 
vering V. Johnson, C.C.A., 104 F.2d 
140, affirmed 60 S.Ct. 293, 308 U.S. 
623, 84 L.Ed. 443, motion granted 
60 S.Ct. 684—U. S. V. Gamble-Skog- 
mo, C.C.A.Mlnn., 91 P.2d 372. 

78.5 U.S.—Ezee Stone Cutter Mfg. 
Co. v. Southwest Indus. Products, 
Inc., C.A.Ark., 262 P.2d 183—Gen¬ 
eral Cas. Co. V. School Dist. No. 

6, Baker County, Or., ex rel. Lyons, 
C.A.Or., 233 F.2d 626—Penn v. C. I. 
R., C.A.9, 219 F.2d 18—U. S. v. 
First Sec. Bank of Utah, N. A., C. 
A.Utah, 208 P.2d 424—Phillips v. 
U. S., C.C.A.N.Y., 148 P.2d 714. 
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based thereon appears to be clearly erroneous, 
as where it is not sustained by sufficient evi¬ 
dence. ^0 It has also been held that the reviewing 
court is not bound by facts determined in the lower 
court based on uncontradicted evidence. The 
trial court’s determination of preliminary fact ques¬ 
tions on which the competency of witnesses or ad¬ 
missibility of evidence depends is generally final, S2 
unless there is no evidence to support it.®3 

Questions of fact on motions or other special pro¬ 
ceedings, When the determination of questions as 
to motions or other special proceedings depends on 
facts laid before the trial court, its decision is ordi¬ 
narily governed by the same rules relating to find¬ 
ings of fact generally as are discussed above, and 
the appellate court will not ordinarily interfere with 


such determination.®^ So, the court of appeals will 
not as a rule review the action of the trial court in 
granting or denying a motion for a new trial for 
error of fact.®^ 

§ 297(62). Verdicts 

Under the Seventh Amendment, no fact tried by a 
Jury may be re-examined except according to the rulea 
of the common law, and a jury verdict supported by sub- 
stantiai evidence wiil not be set aside by the court of 
appeais except for error of iaw. 

Under the express provisions of the Seventh 
Amendment of the Federal Constitution, no fact 
tried by a jury shall be otherwise re-examined in 
any court of the United States than according to 
the rules of the common law.®^'50 Ordinarily the 


79. U.S.—Kishan Singh v. Carr, C. 
C.A.Cal., 88 F.2d 672. 

80. U.S.—In re Leichter, 197 F.2d 
955, certiorari denied Dworsky v. 
Leichter, C.A.N.J., 73 S.Ct. 336, 344 

U. S. 914, 97 L.Ed. 705—^tna Life 
Ins. Co. V. Kepler, C.C.A.Neb., 116 
F.2d 1—Lapp V. Pennsylvania R. 
Co., C.C.A.N.J., 61 F.2d 477. 

Intuition 

A finding of fact must have more 
substantial foundation than an intui¬ 
tion, and while trier of facts has 
primary function of finding facts, 
weighing evidence, and choosing 
from among conflicting factual in¬ 
ferences and conclusions those which 
it considers most reasonable, specu¬ 
lation cannot be substituted for 
proof, and requirement is for pro¬ 
bative facts capable of supporting 
with reason the conclusions express¬ 
ed in the verdict. 

U.S.—In re Leichter, C.A.N.J., 197 F. 
2d 955, certiorari denied Dworsky 

V. Leichter, 73 S.Ct. 836, 344 U.S, 
914, 97 L.Ed. 705. 

81. U.S.—Tunker v. C. I. R., C.A.6, 
256 F.2d 130—^Daniel v. First Nat. 
Bank of Birmingham, C.A.Ala., 228 
F.2d 803—Southern States Equip¬ 
ment Corp. V. USCO Power Equip¬ 
ment Corp., C.A.Ala.. 209 F.2d 111-— 
Rollingwood Corp. v. C. I. R., C.A. 
9, 190 F.2d 263—In re Danville 
Hotel Co., C.C.A.I11., 38 F.2d 10. 

Finding based on inferences from 
unoontroverted facts has not the 
weight in an appellate court of a 
finding of fact. 

U.S.—Blanchl v. Vere, C.C.A.Puerto 
Rico, 17 P.2d 22, certiorari denied 
Vere v. Blanchi, 47 S.Ct. 765, 274 
U.S. 762, 71 L.Ed. 1333. 

82. U.S.—Ramming Real Estate Co. 
v. U. S., C.C.A.Mo., 122 F.2d 892— 
Meaney v. U. S., C.C.A.N.Y., 112 F. 
2d 538, 180 A.L.R. 978—Morton 
Butler Timber Co. v. U. S., C.C.A. 


Tenn., 91 F.2d 884—Lang Co. v. 
Fort. C.C.A.N.J.. 76 F.2d 27—Citi¬ 
zens Bank & Trust Co. of Middles- 
boro. Ky., v. Allen, C.C.A.Va., 43 F. 
2d 649. 

83. U.S.—^^tna Life Ins. Co. v. 
Kern-Bauer, C.C.A.Okl., 62 F.2d 477. 

84. U.S.—Federal Trade Commission 
V. Thomsen-King & Co., C.C.A.Ill., 
109 F.2d 616—Dant & Russell v. J. 
D. Halstead Lumber Co., C.C.A. 
Cal., 103 F.2d 306—Coates v. Dres¬ 
ner, C.C.A.Pa., 34 P.2d 264—Fran¬ 
ces Inv. Co. V. Thomason, C.C.A. 
Cal., 11 F.2d 229. 

4 C.J. p 846 notes 96, 4. 

85. U.S.— V. S. V. Socony-Vacuum 
Oil Co., Wis., 60 S.Ct. 811, 310 U. 
S. 150, 84 L.Ed. 1129, rehearing de¬ 
nied 60 S.Ct. 1091. 310 U.S. 658, 84 
L.Ed. 1421, and U. S. v. Socony- 
Vacuum Oil Co., 60 S.Ct. 1091, 310 

U. S. 658, 84 L.Ed. 1421. 

State of Minnesota v. U. S., C. 
C.A.Minn., 126 F.2d 636—Oklahoma 
Natural Gas Co. v. McKee, C.C.A. 
Okl., 121 F.2d 683—Barnes v. South 
Carolina Public Service Authority, 
C.C.A.S.C., 120 P.2d 439—Silver v. 
New York Life Ins. Co., C.C.A.Ill., 
116 F.2d 69—Marshall’s U. S. Auto 
Supply V. Cashman, C.C.A.Kan., Ill 
F.2d 140, certiorari denied Cash- 
man V. Marshall’s U. S. Auto Sup¬ 
ply, 61* S.Ct. 26, 311 U.S. 667, 85 L. 
Ed. 428—^tna Ins. Co. v. Norris 
Bros., C.C.A.S.C., 109 F.2d 172— 
Carter Coal Co. v. Nelson, C.C.A. 
Va., 91 F.2d 651—Kimball Ice Co. 

V. Hartford Fire Ins. Co., C.C.A. 

W. Va., 18 F.2d 663, 62 A.L.R. 799. 
aronnds of motion, not reviewed 

(1) Excessive or inadequate ver¬ 
dict. 

U.S.—Fairmount Glass Works v. Cub 
Fork Coal Co., Ind., 63 S.Ct. 262, 287 
U.S. 474, 77 L.Bd. 439. 

Powers V. Wilson, C.C.A.Vt., 110 
P.2d 960—Chicago & N. W. R. Co. v. 
Kelly, C.CJ^.Mlnn., 74 F.2d 31. 
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(2) Verdict against weight of evi¬ 
dence. 

U.S.—Dairymen’s Milk Co. of Pitts¬ 
burgh V. McCormick Co., C.C.A.Pa., 
114 F.2d 736—Booth v. Gilbert, C. 
C.A.Mo.. 79 F.2d 790—O’Donnell v. 
New York Transp. Co., N.Y., 187 
F. 109, 109 C.C.A. 29. 

85.50 U.S.—Myra Foundation v. U. 
S., C.A.N.D., 267 F.2d 612—South¬ 
ern Farm Bureau Cas. Ins. Co. v. 
Palmer, C.A.La., 263 P.2d 206— 
Sanders v. Leech, C C.A.Fla., 168 F. 
2d 486—Minnehaha County. S. D. v. 
Kelly, C.C.A.S.D., 160 F.2d 356— 
Indemnity Ins. Co. of North Amer¬ 
ica v. Levering, C.C.A.Cal., 69 F.2d 
719. 

Fla.—Ruth v. Sorensen, 104 So.2d 10. 
35 C.J. p 232 notes 20, 24. 

Common.law methods 

(1) Only methods known to the 
common law for reexamining facts 
once tried by a jury are the grant¬ 
ing of a new trial, either by the court 
where the issue was tried or to 
which the record was properly re¬ 
turnable, OP on the award of a venire 
facias de novo by an appellate court 
for some error of law in the proceed¬ 
ings. 

U.S.—Schiedt v. Dlmlck, C.C.A.Mass., 
70 F.2d 558, affirmed Dimick v. 
Schiedt, 66 S.Ct. 296, 293 U.S. 474, 
79 L.Ed. 603, 96 A.L.R. 1150— 
Burns Bros. v. Cook Coal Co., C.C. 
A.N.J., 42 P.2d 109. 

86 C.J. p 232 note 20 [a]. 

(2) Only modes known to the com¬ 
mon law of reexamining facts tried 
by a Jury were the granting of a 
new trial by the court when the issue 
was tried to a jury, or by granting 
a motion for a directed verdict. 

U.S.—Myra Foundation v. U. S., C.A. 

N.D., 267 F.2d 612—Mutual Ben. 
Health & Accident Ass’n v. Thom¬ 
as. C.C.A.Ark., 123 F.2d 353. 

Phrase “common, law*’ within rule 
governing reexamination of fact# 
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verdict or findings of a jury will be taken as con- I appeals,®® where the case was properly submitted to 

elusive and will not be reviewed in the court of | the jury without error as to rulings or instructions,87 


tried by jury includes all suits in 
which legal rights are determined 
in that mode, as distinguished from 
sQuitable rights, and cases of ad¬ 
miralty and maritime jurisdiction. 

U.S.—Burns Bros. v. Cook Coal Co.* 
C.C.A.N.J.. 42 P.2d 109. 

86. U.S.—Sartor v. Arkansas Nat¬ 
ural Gas Corp., La., 64 S.Ct. 724, 
821 U.S. 620, 88 L.Bd. 967, rehear¬ 
ing denied 64 S.Ct. 941, 322 U.S. 
767, 88 L.Ed. 1593. 

Webb V. John Deere Plow Co., C, 
A.Neb.. 260 P.2d 850—Williams v. 
National Sur. Corp., C.A.Ala., 267 
P.2d 771—Goff V. Sears, Roebuck A 
Co., C.A.Ill., 257 P.2d 418—Texas 
Plastics, Inc. v. Roto-Lith, Limited. 
C.A.Tex„ 250 P.2d 844, certiorari 
denied 78 S.Ct. 996, 356 U.S. 957, 2 
L.Ed.2d 1066—Continental Cas. Co. 

V. Stokes, C.A.Pla., 249 P.2d 152— 
Carter v. Schooner Pilgrim, Inc., 
C.A.Mass., 238 F.2d 702—Morgan v. 
Null, C.A.N.Y., 228 P.2d 411, cer¬ 
tiorari denied 76 S.Ct. 705, 361 U. 
S. 914, 100 L.Ed. 1448—Boudreaux 
V. Mississippi Shipping Co., C.A.La., 
222 F.2d 954—Beisel V. Monessen 
Southwestern Ry. Co., C.A.Pa., 218 
P.2d 273—Wabash R. Co. v. John¬ 
son, C.A.MO., 211 F.2d 664—Bastine 

V. Atlantic Coast Line R. Co., C.A. 
Fla., 205 P.2d 467—^Flener v. Louis¬ 
ville & N. R. Co., C.A.Ind.. 198 F. 
2d 77—Trout v. Cassco Corp., C.A. 
Va., 191 F.2d 1022—Gulf. M. & O. 

R. Co. V, Williamson, C.A.Mo., 191 
F.2d 887—Traders & General Ins. 
Co. V. Powell, C.A.Ark„ 177 P.2d 
660—Bostic V. Southern Ry. Co., C. 
A.Ga., 170 F.2d 144—Independent 
Exploration Co. v. Campbell, C.C.A. 

Ill., 127 P.2d 899—.®tna Life Ins, 
Co. V. Newbern, C.C.A.Ark., 127 P. 
2d 171—SamueLson v. Central Ne¬ 
braska Public Power & Irrigation 
Dlst., C.C.A.Neb., 126 F.2d 838— 
Sundquist v. Camden Fire Ins, 
Ass’n, C.C.A.I11., 119 P.2d 965, cer¬ 
tiorari denied 62 S.Ct. 110, 314 U, 

S. 668, 86 L.Ed. 627—McVeigh v. 
McGurren, C.C.A.Ill., 117 F.2d 672, 
certiorari denied 61 S.Ct. 960, 313 

U. S. 573, 85 L.Ed. 1631—Norfolk A 

W. Ry. Co. V McKenzie, C.C.A.Ky., 
116 F.2d 632—Camara v. American 

R. Co. of Puerto Rico, C.C.A.Puerto 
Rico, 111 P.2d 960—^McCUinn v. New 
York Stock Exchange, C.C.A.N.Y., 
107 F.2d 908, certiorari denied 60 

S. Ct. 807, 309 U.S. 684, 84 L.Ed. 
1027, rehearing denied 60 S.Ct. 974, 
310 U.S. 656, 84 L.Ed. 1420—Baten 

V. Kirby Lumber Corporation, C.C. 
A.Tex., 103 P.2d 272—Gay, Sullivan 
& Co. V. Glaser, Crandell Co., C.C.A. 

Ill., 102 F.2d 149—Ocean Accident 
& Guarantee Corporation v. Penlck 
A Ford, C.C.A.Iowa, 101 F.2d 493— 


U. S. V. About 151.682 Acres of 
Land In McHenry County, C.C.A. 

111., 99 P.2d 716—Palace Cafe v. 
Hartford Fire Ins. Co., C.C.A.Ind., 
97 P.2d 766, certiorari denied Hart¬ 
ford Fire Ins. Co. v. Palace Cafe, 
59 S.Ct 102, 305 U.S. 684, 83 L.Ed. 
407—Palace Cafe v. National Se¬ 
curity Fire Ins. Co., C.C.A.Ind., 97 
F.2d 766, certiorari denied National 
Security Fire Ins. Co. v. Palace 
Cafe, 69 S.Ct 102, 306 U.S. 634, 83 
L.Ed. 407—^John Irving Shoe Co. v. 
Dugan, C.C.A.Mass., 93 F.2d 711— 
Yellow Cab Co. v. Keane, C.C.A.Ill., 
93 P.2d 290—^Elzlg v. Gudwangen, 
C.C.A.Mlnn., 91 P.2d 434—Continen¬ 
tal Casualty Co. v. Shankel, C.C.A. 
Okl., 88 P.2d 819—Pacific Fire Ins. 
Co. V, Pennsylvania Sugar Co., C. 
C.A.Pa., 72 P.2d 968, certiorari de¬ 
nied 55 S.Ct 237, 293 U.S. 623, 79 
L.Ed. 710, rehearing denied 55 S. 
Ct 345, 293 U.S. 633, 79 L.Ed. 718 
—Erie R. Co. v. Pritsch, C.C.A.N. 
J., 72 P.2d 766, certiorari denied 
55 S.Ct 213, 293 U.S. 620, 79 L.Ed. 
708—^Erle R. Co. v. Landau, 72 
P.2d 766, certiorari denied 56 S.Ct. 
213, 293 U.S. 620, 79 L.Ed. 708— 
New York, O. & W. Ry. Co. v. 
Jones, C.C.A.Pa., 66 P.2d 666, cer¬ 
tiorari denied 64 S.Ct 123, 290 U. 
S. 687, 78 L.Ed. 692—Combs v. U. 

5., C.C.A.Mo., 66 P.2d 787—New 
York, C. & St L. R. Co. v. Boulden, 
C.C.A.Ind., 63 P.2d 917, certiorari 
denied 53 S.Ct 785, 289 U.S. 763, 
77 L.Ed. 1498—^American Surety 
Co. of New York v. Greek Catholic 
Union, C.C.A.Pa., 61 P.2d 1060, re¬ 
versed on other grounds 52 S.Ct. 
236, 284 U.S. 563, 76 L.Pld. 490, 
amended 52 S.Ct 392, 286 U.S. 526, 
76 L.Ed. 923—National Surety Co. 

V. Sheridan County, C.C.A.Mont., 33 
P.2d 473—Fordson Coal Co. v. Jack- 
son, C.C.A.Ky., 32 P.2d 1000—Mu¬ 
tual Inv. Co. V. Shull, C.C.A.N.C., 28 
F.2d 830—^Williams v. Stone, C.C.A. 
N.C., 25 P.2d 688—Clark v. Mc¬ 
Neill, C.C.A.Ky., 26 P.2d 247—Na¬ 
tional Fire Ins. Co. of Hartford, 
Conn., V, Renier, C.C.A.Wis., 22 P. 
2d 671—Lamborn & Co. v. Palmet¬ 
to Grocery Co., C.C.A.S.C., 6 P.2d 
602—Elias v. Wright C.C.A.N.Y., 
276 P. 908—Champion Spark Plug 
Co. V. Automobile Sundries Co., C.C. 
A.N.Y., 273 F. 74—Batson v. Roso- 
fa, C.C.A.N.T., 271 P. 309—U. S. 
Steel Products Co. v. Pool e-Dean 
Co., Or., 246 P. 633, 167 C.C.A. 646— 
Bluefields S. S. Co. to Use of Wood 
V. United Fruit Co., Pa., 243 F. 1, 
166 C.C.A. 631, error dismissed 39 
S.Ct 136, 248 U.S. 695, 63 L.Ed. 438 
—Thomas A. Edison, Inc. v. Kidd, 
N.Y., 242 P. 923, 166 C.C.A. Oil- 
Crescent Milling Co. V. H. N. Strait 
Mfg, Co„ Minn., 227 F. 804, 142 C. 
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C.A. 828, certiorari denied 36 S.Ct. 
724, 241 U.S. 673, 60 L.Ed. 1231. 
4 C.J. p 850 note 61, p 866 note 65 
[b]. 

Disregard of duties 

Appellate courts should be slow to 
Impute to juries a disregard of their 
duties and to trial courts a want of 
diligence In appraising jury’s con¬ 
duct. 

U.S.—Sarauelson v. Central Nebraska 
Public Power & Irrigation Dist, C. 
C.A.Neb., 126 F.2d 838. 

Without regard to result 
A jury’s verdict is entitled to the 
same respect regardless of whether 
it is returned for plaintiff or defend¬ 
ant, whether for employee or employ¬ 
er. 

U.S.—Everett v. Southern Pac. Co., C. 
A.Cal., 181 F.2d 68. 

Under the Seventh Amendmoit, the 
court of appeals cannot reexamine 
the facts found by a jury, since the 
only modes of reexamining facta 
known to the common law in such a 
case are the granting of a new trial 
by the trial judge or an award of a 
venire facias de novo by an appel¬ 
late court for some error of law in 
the proceedings. 

U.S.—Home Ins. Co. of N. T. v. Ty- 
dal Co., C.C.A.6, 167 F.2d 851. 

On questions of fraud or negligence 
U.S.—Kellerman v. Bullock, C.C.A. 
Cal., 296 P. 21—Director General 
of Railroads v. Reynolds, C.C.A. 
Ky., 268 P. 948—Cincinnati, N. O. 
& T. P. Ry. Co. V. Hall, Tenn., 243 
P. 76, 166 C.C.A. 606—New York & 
Puerto Rico S. S. Co. v. Guanica 
Centrale, N.Y., 231 P. 820, 146 C.C. 
A. 640—Madison Coal Corporation 
v. Stullken, Ill., 228 P. 307, 142 C. 
C.A. 699. 

Review limited to acts of judge 

In the federal system appellate 
courts do not normally review the 
verdict of the Jury but only the acts 
of the judge. 

U.S.—Lieberthal v. Glens Palls In- 
dem. Co., C.A.Wis., 174 F.2d 638— 
Home Ins. Co. of N. Y. v. Tydal 
Co., C.C.A.Tex., 152 F.2d 309, re¬ 
hearing denied 167 F.2d 861. 

87. U.S.—Illinois Cent. R. Co. v. Lee, 
C.A.Miss., 212 P.2d 496—MacDonald 
V. Milwaukee Mechanics’ Ins. Co., 
C.C.A.I11., 167 F.2d 276, certiorari 
denied 68 S.Ct. 1514, 334 U.S. 845, 
92 L.Ed. 1769—Fidelity A Casualty 
Co. of Now York v. Genova, C.C.A. 
Ohio, 90 P.2d 874—Illinois Surety 
Co. V. Standard Underground Cable 
Co., Pa., 238 F. 646, 161 C.C.A. 482, 
certiorari denied 37 S.Ct. 478, 248 
U.S. 661, 61 L.Ed. 947. 

D.C.—^MacDonald v. Schenkel, 126 F. 
2d 737, 74 App.D.C. 346. 
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88 . T/,S. — Royal Indem. Co. v. Curtis, 
C.A.Tex.. 2C6 F.2d 329—Holman v. 
Roess. C.A.Fla., 253 P.2d 497—New- 
man v. Brengle, C.A.Ind., 260 F.2d 
660. certiorari denied 78 S.Ct. 916, 
35G U.S. 951, 2 L.Ed.2d 844—Con¬ 
tinental Can Co. V. Horton, C.A. 
Neh.. 250 P.2d 637—Utica Mut. Ins. 
Co. V. Rollason, C.A.Va., 246 P.2d 
105—Gearhardt v. American Rein¬ 
forced Paper Co., C.A.Ill., 244 F.2d 
920 -Texas Co. v. Savoie, C.A.La., 
242 P.2d 667—S. H. Kress & Co. v. 
Handorf, C.A.Miss., 234 P.2d 626— 
Kansas City Southern Ry. Co. v. 
Wi^-gins, C.A.La., 234 P.2d 128— 
Skene v. O’Dwyer, C.A.Miss., 204 
P.2d 909—Baer Bros. Land & Cat¬ 
tle Co. V. Reed. C.A.Colo., 197 P. 
2d .569—^\^irginian Ry. Co. v. Vlars, 
C.A.W.Va., 193 F.2d 647—Miles v. 
Pennsylvania R. Co., C.A.llK, 182 
F.2d 411—Orvis v. Higgins. C.A.N. 
Y., 180 F.2d 537, certiorari denied 
71 S.Ct. 37. 340 U.S. 810, 95 L.Ed. 
695—State Fuel Co. v. Gulf Oil 
Corp., C.A.Mass., 179 F.2d 390— 
Chicago & N. W. R. Co. v. Grauel, 

C. C.A.Minn., 160 P.2d 820—Mutual 
Life Ins. Co. of New York v. Has- 
sing. C.C.A.Utah. 134 F.2d 714— 
Independent Exploration Co. v. 
Campbell, C.C.A.Ill., 127 P.2d 899— 
Naming v. U. S., C.C.A.Tenn., 124 
P.2d 431, certiorari denied 62 S. 
Ct. 1043, 316 U.S. 676, 86 L.Ed. 1749 
—Crowe V. Gary State Bank, C.C.A. 
Ind., 123 P.2d 613—^Anzano v. Met¬ 
ropolitan Life Ins. Co. of New 
York, C.C.A.N.J., 118 P.2d 430— 
Woodburn v. Standard Forgings 
Corporation, C.C.A.Ind., 112 F.2d 
271, 129 A.L.R. 337—Seaboard Re¬ 
fractories Co. v. Lehigh Valley R. 
Co., C.C.A.N.J., 61 P.2d 918—U. S. 
V. Pontz, C.C.A.Or., 35 F.2d .350 
—Allgood V. Hines, C.C.A.Ala., 287 
P. 772—International Glass Co. v, 
Krou.se, C.C.A.Pa., 282 F. 206. 

D.C.—Garfield Memorial Hospital v. 
Marshall, 204 F.2d 721, 92 U.S.App. 

D. C. 234—Haw v. Liberty Mut. Ins, 
Co., and to Use of Giacomo, 180 P. 
2d 18. 86 U.S.App.D.C. 86—Sorrels 
V. Alexander, 142 F.2d 769, 79 U.S. 
App.D.C. 112. 

4 C.J. p 852 note 66. 

Similar statements of rule 

(1) Where there is evidence to 
support the verdict. 

U.S.—Great Atlantic & Pacific Tea 
Co. V. Boyles, C.C.A.Pa.. 102 P.2d 
343—Sears, Roebuck & Co, v. Peter¬ 
son, C.C.A.Mlnn., 76 F.2d 243—Ter¬ 
minal R. Ass’n of St. Louis v. Far¬ 
ris, C.C.A.MO., 69 F.2d 779—Em¬ 
ployers* Liability Assur. Corpora¬ 
tion v. Bell, C.C.A.N.J., 63 F.2d 
953—Schnerb v. Caterpillar Tractor 
Co., C.C.A.N.Y., 43 P.2d 920, cer¬ 
tiorari denied 61 S.Ct. 182, 282 U. 
S. 898, 75 L.Ed. 791—National Bis- 
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cult Co. V. Litzky. C.C.A.Mlch., 22 
P.2d 939, 66 A.L.R. 863—Goldwyn 
Distributing Corporation v. Brenne- 
man, C.C.A.Pa.. 13 P.2d 105—Mer¬ 
cantile Trust Co. V. Olsan, C.C.A. 
Okl., 292 P. 49—Columbia Agricul¬ 
tural Co. V. Seld Pak Sing, C.C. j 
A.Or., 267 F. 1. j 

4 C.J. p 863 note 68. 

(2) Where the evidence was suffi¬ 
cient to warrant its submission to 
the jury. 

U.S.—Warbende v. Prudential Ins. 
Co. of America, C.C.A.I11., 97 P.2d 
749, 117 A.L.R. 760—Tieben v. U. 
S., C.C.A.Ind., 96 F.2d 907—Chase 
Nat. Bank of City of New York v. 
Fidelity & Deposit Co. of Maryland, 
C.C.A.N.Y., 79 P.2d 84—U. S. v. 
American Surety Co. of New York, 
C.C.A.N.Y., 56 F.2d 734—Wagner 
Electric Corporation v. Snowden, C. 
C.A.Mo., 38 F.2d 699—Inter-South¬ 
ern Life Ins. Co. v. McElroy, C.C.A. 
Ark., 38 P.2d 567. 

(3) Where the verdict or findings 
are supported by the Inferences rea- 
.sonably deducible from the facts 
proved. 

U.S.—Crowe v. Gary State Bank, C.C. 
A.Ind., 123 F.2d 613—Reskin v. 
Minnesota-Atlantic Transit Co., C, 
C.A.N.Y., 107 F.2d 743—Columbian 
Nat. Life Ins. Co. v. Comfort, C.C. 
A.Mo., 84 F.2d 291, certiorari denied 
57 S.Ct. 34, 299 U.S. 671, 81 L.Ed. 
420. 

(4) Other statements of rule. 

U.S.—Moore v, American Scantic 

Line, C.C.A.N.Y., 121 P.2d 7G7— 
Phillips Petroleum Co. v. Taylor, 
C.C.A.Tex., 116 F.2d 726, rehearing 
denied 116 P.2d 994, certiorari de¬ 
nied 61 S.Ct. 941, 313 U.S. 566, 85 
L.Ed. 1624—Aetna Life In.s. Co. v. 
McAdoo, C.C.A.Ark., 115 F.2d 369— 
Liquid Veneer Corporation v. 
Smuckler, C.C.A.Cal., 90 P.2d 196 
—Southern Pac. Co. v. Schwartz, C. 
C,A.Ariz., 89 F.2d 192—New York 
Telephone Co. v. Beckers, C.C.A.N. 
Y., 30 F.2d 678. 

Anderson Lumber Corporation v. 
Lchto, C.aA.S.C., 282 F. 486—Hal- 
lenback-Hungerford Realty Corp. v. 
John I. Devin Co., N.Y., 228 P. 661, 
143 C.C.A. 183. 

4 C.J. p 855 note 80. 

89. U.S.—Continental Cas. Co. ▼. 
Holmes, C.A.Ala., 266 P.2d 269— 
Millers’ Nat. Ins. Co., Chicago, Ill. 
V. Wichita Flour Mills Co., C.A. 
Kan., 267 F.2d 93—^New York Life 
Ins. Co. V. Johnston, C.A.Ala.. 256 
P.2d 116—Fllntkote Co. v. Lysfjord, 
C.A.Cal., 246 P.2d 868, certiorari de¬ 
nied 78 S.Ct. 64. 365 U.S. 836, 2 
L.Ed.2d 46—Blankenship v. Rown- 
tree, C.A.Okl., 238 F.2d 600—Mohr 
v. Toledo, P, & Western R. Co., C. 
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A.I11., 232 F.2d 869—^Aluminum Co. 
of America v. Ward, C.A.Tenn., 231 
F.2d 376—Burnett v. Graves, C.A. 
Tex., 230 P.2d 49, 66 A.L.R.2d 1. 
certiorari denied 76 S.Ct. 1051, 361 
U.S. 984, 100 L.Ed. 1498—Employ¬ 
ers Liability Assur. Corp. v. Free¬ 
man, C.A.Okl., 229 P.2d 647—Een 
v. Consolidated Freightways, C.A. 
N.D., 220 F.2d 82—Lee v. Pennsyl¬ 
vania R. Co., C.A.2, 192 F.2d 226— 
Atlantic Greyhound Corp. v. Laur- 
itzen, C.A.Tenn., 182 F.2d 640— 
Enterprise Records, Inc. v. Wertz, 
C.A.Va., 177 F.2d 791—A. M. Webb 
& Co. V. Robert P. Miller Co., C.A. 
Pa., 176 P.2d 678—Harnik v. Lilley, 
C.C.A.Ark., 167 P.2d 169—Terminal 

R. Ass’n of St. Louis v. Howell, C. 
C.A.MO., 166 F.2d 136—Palum v. 
Lehigh Val. R. Co., C.C.A.N.Y., 165 
P.2d 3—Dow V. U. S., for Use and 
Benefit of Holley, C.C.A.Utah, 164 
F.2d 707—^Darden v. Darden, C.C.A. 
Va., 162 F.2d 208—Nichols v. J. 
J. Newberry Co., C.C.A.Wash., 150 
P.2d 16—3,536 Acres of Land, More 
or Less, In Jackson County, Fla., v. 
U. S., C.C.A.Pla., 146 P.2d 872— 
Richardson v. U. S., C.C.A.Ala., 146 
P.2d 764—Love v. U. S., C.C.A.Mo., 
141 P.2d 981—Goodall Co. v. Bar- 
tin, C.C.A.Tenn., 141 P.2d 427, cer¬ 
tiorari denied 66 S.Ct. 34, two cases, 
823 U.S. 709, 89 L.Ed. 671—Co-op¬ 
erative Transit Co. v. Dayoub, C.C. 
A.Ohio, 138 P.2d 634, certiorari de¬ 
nied 64 S.Ct. 616, 321 U.S. 776, 88 
L.Ed. 1069—Macco Const. Co. v. 
Farr, C.C.A.Cal., 137 F.2d 62—Pratt 
v. Louisiana & A. Ry. Co., C.C.A. 
La., 135 P.2d 692—Edwards v. Bal¬ 
timore & O. R. Co., C.C.A.I11., 131 
F.2d 366—Sears, Roebuck 8b Co. v. 
Leviski, 128 F.2d 924—Sears, Roe¬ 
buck & Co. V. Leviski, C.C.A.Ohio, 
128 F,2d 923—Cross v. Ryan, C.C.A. 
III., 124 F.2d 883, certiorari denied 
Ryan v. Cross, 62 S.Ct.' 1269, 316 

U. S. 682, 86 L.Ed. 1765—NalUing 

V. U. S., C.C.A.Tenn., 124 P,2d 431, 
certiorari denied 62 S.Ct. 1043, 316 
U.S. 675, 86 L.Ed. 1749, rehearing 
denied 62 S.Ct. 1267, 1273, 316 U. 

S. 710, 711, 86 L.Ed. 1776, and re¬ 
hearing denied 142 P.2d 661—Skin¬ 
ner v. Pennsylvania Greyhound 
Lines, C.C.A.Ind., 123 P.2d 497— 
Thomson v. Boles, C.C.A.Mlnn., 123 
P.2d 487, certiorari denied 62 S.Ct. 
632, 316 U.S. 804, 86 L.Ed. 1204— 
Rich v. Warren, C.C.A.Ky., 123 P. 
2d 198—^Altmayer v. Travelers 
Protective Ass'n of America, C.C.A. 
Wis., 119 P.2d 1006—McVeigh v. 
McGurren, C.C.A.I11., 117 P.2d 672, 
certiorari denied 61 S.Ct. 960, 313 
U.S. 673, 86 L.Ed. 1631—Chapman 
v. Alton R. Co., C.C.A.I11., 117 F.2d 
669—Standard Oil Co. of New Jer¬ 
sey V. Midgett, C.C.A.N.C., 116 F.2d 
562—Cabel v. U. S., C.C.A.Mass., 
113 F.2d 998—Splint Coal Corpora- 
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tion V. Anderson, C.C.A.Ky., 109 P. 
2d 896, certiorari denied 61 S.Ct. 18, 
311 U.S. 661, 85 L.Ed. 424—Chicago, 
St. P., M. & O. Ry. Co. V. Kulp. C. 
C.A.Minn., 102 F.2d 352, certiorari 
denied 59 S.Ct. 1032, 307 U.S. 636, 
83 L.Ed. 1518—Chicago G. W. R. 
Co. V. Robinson, C.C.A.Neb., 101 P. 
2d 994, certiorari denied 59 S.Ct. 
1038, 307 U.S. 640, 83 L.Ed. 1520— 
Colorado Life Co. v. Steele, C.C.A. 
Ark., 101 F.2d 448—Falstaff Brew¬ 
ing Corporation v. Thompson, C.C. 
A.Neb., 101 F.2d 301, certiorari de¬ 
nied 59 S.Ct. 834, 307 U.S. 631, 83 
L.Ed. 1514—Gaughan v. Michigan 
Interstate Motor Freight, C.C.A.Ill., 
94 P.2d 266—Yellow Cab Co. v. 
Keane, C.C.A,I11., 93 F.2d 290—Penn 
Mut. Life Ins. Co. v. Tilton, C.C. 
A.N.M., 84 P.2d 10—Hammond v. 
Tate, C.C.A.Kan., 83 F.2d 69, 106 
A.L.R. 433—Massachusetts Protec¬ 
tive Ass’n V. Lewis, C.C.A.Pa., 72 
P.2d 962—U. S. V. Monger, C.C.A. 
Wyo., 70 F.2d 361—Maryland Cas¬ 
ualty Co. V. Elmira Coal Co., C.C.A. 
Mo., 69 F.2d 616—Strouse v. Union 
Indemnity Co., C.C.A.N.Y., 67 F.2d 
528—U. S. V. Crume, C.C.A.Tex., 64 
F.2d 666—U. S. v. Martin, C.C.A. 
Tex., 64 P.2d 664, certiorari denied 
Martin v. U. S., 62 S.Ct. 497, 286 

U. S. 646, 76 L.Ed. 1282—Larabee 
Flour Mills Co. v. Carignano, C.C. 
A.Okl., 49 F.2d 161—Smith v. Dan¬ 
iel, C.C.A.Tenn., 46 P.2d 740, cer¬ 
tiorari denied 51 S.Ct. 661, 283 U. 
S. 852, 76 L.Ed. 1460—Bank Sav. 
Life Ins. Co. v. Butler, C.C.A.Mo., 
38 P.2d 972, certiorari denied 61 S. 
Ct. 28, 282 U.S. 850, 76 L.Ed. 763— 
General Accident Fire & Life As- 
sur. Corporation v. Savage, C.C.A. 
Utah, 36 F.2d 687—Lord Const. Co. 

V. U. S. to Use of W. E. Sexton Co., 
C.C.A.N.J., 28 F.2d 340—Dodge v. 
Allison, C.C.A.N.J., 13 P.2d 688, cer- 
tiorari dismissed 47 S.Ct. 239, 273 
U.S. 774, 71 L.Ed. 885—Goodwin v. 
U. S., C.C.A.Ohio, 2 F.2d 200—C. 
A. Smith Timber Co. v. Auld, Minn., 
218 F. 824, 134 C.C.A. 612. 

D.C.—Kintz v. Lenkin, 89 F.2d 860, 
67 App.D.C. 116—Chambers v. Dis¬ 
trict of Columbia, 44 App.D.C. 331. 
4 C.J. p 863 note 69. 

Ooart need not ooxLOur in every fact 
found by jury, but need only deter¬ 
mine that jury question was involved, 
and that there was competent and 
substantial evidence to support 
jury’s verdict. 

U.S.—^iEtna Life Ins. Co. v. Carrillo, 
C.C.A.Tex., 164 P.2d 883—Tombig- 
bee Mill & Lumber Co. v. Hollings¬ 
worth, C.C.A.Miss., 162 F.2d 763. 
certiorari denied 68 S.Ct. 166, 332 
U.S. 824, 92 L.Ed. 399. 

Judgment notwithstanding verdict 
On appeal from judgment for 


plaintiff notwith.standing jury’s ver¬ 
dict for defendant, verdict must be 
sustained, if supported by substantial 
evidence. 

U.S.—Emco Mills. Inc. v. Isbrandtsen 
Co., C.A.Ark.. 210 F.2d 319—Nattens 
V. Grolier Soc., Inc., C.A.Ill., 195 
F.2d 449—Lillie v. Thompson, C.A. 
Tenn., 173 F.2d 481. 

90. U.S.—Miller v. Advance Transp. 
Co., C.C.A.I11., 126 P.2d 442—Sam- 
uelson v. Central Nebraska Public 
Power & Irrigation Dist., C.C.A. 
Neb., 126 F.2d 838—Noller v. Lon¬ 
don & Lancashire Indemnity Co. of 
America, C.C.A.Ind., 103 F.2d 622— 
Falstaff Brewing Corporation v. 
Thompson, C.C.A.Neb., 101 F.2d 
301, certiorari denied 59 S.Ct. 834, 
307 U.S. 631, 83 L.Ed. 1614—Wald 

V. Longacre, C.C.A.Pa., 34 F.2d 25. 
U. S. V. 323 Packages of “Kil- 

Tone,” C.C.A.Pa., 279 F. 398. 

90.5 U.S.—Carp v. California-West¬ 
ern States Life Ins. Co., C.A.Tex., 
262 F.2d 337—Greinke v. Yellow 
Cab Co., C.A.Ill., 250 P.2d 865— 
Sullivan v. Bruce, C.A.Ohio, 250 F. 
2d 453—Flintkote Co. v. Lysfjord, 
C.A.Cal., 246 F.2d 368, certiorari de¬ 
nied 78 S.Ct. 64, 365 U.S. 835, 2 L. 
Ed.2d 46—Gahimer v. Vlrginia- 
Carolina Chemical Corp., C.A.Ind., 
241 P.2d 836—Schumacher v. Ros¬ 
enthal, C.A.Ill., 226 P.2d 946—Mc¬ 
Coy V. Blakely, C.A.Neb., 217 F.2d 
227—Loew’s Inc. v. Cinema Amuse* 
ments, Inc., C.A.Colo., 210 P.2d 86, 
certiorari denied 74 S.Ct. 787, 347 
U.S. 976, 98 L.Ed. 1115, and RKO 
Radio Pictures v. Cinema Amuse¬ 
ments, 74 S.Ct. 787, 347 U.S. 976, 
98 L.Ed. 1115—Superior Ins. Co. v. 
Miller, C.A.Okl., 208 F.2d 700—Till¬ 
man V. Great Am. Indem. Co. of N. 
Y., C.A.Wis., 207 F.2d 688—West- 
borough Country Club v. Palmer, 
C.A.Mo., 204 F.2d 143—Pennsyl¬ 
vania R. R. v. Goldie, C.A.Mich.. 
182 P.2d 9—Hartford Fire Ins. Co. 
v. Thompson, C.A.Neb., 175 P.2d 10 
—Mourikas v. Vardlanos, C.C.A. 

W. Va.. 169 F.2d 63—Pollard v. Seas 
Shipping Co., C.C.A.N.Y., 146 F.2d 
875—Roth V. Swanson, C.C.A.Minn., 
145 F.2d 262. 

D.C.—Capital Transit Co. v. Bingman, 
212 F.2d 241, 94 U.S.App.D.C. 76— 
Christie v. Callahan, 124 F.2d 826, 
76 U.S.APP.D.C. 133. 

91. U.S.—^Williams v. National Sur. 
Corp., C.A.Ala., 267 F.2d 771—Qual¬ 
ity Egg Shippers v. U. S., C.A.Iowa, 
212 F.2d 417, certiorari denied 76 
S.Ct. 41, 348 U.S. 826, 99 L.Ed. 661— 
Loew’s Inc. v. Cinema Amusements, 
Inc., C.A.C 0 I 0 ., 210 P.2d 86, certio¬ 
rari denied 74 S.Ct. 787, 347 U.S. 
976, 98 L.Ed. 1115, and RKO Ra- 

1 dio Pictures v. Cinema Amuse¬ 
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ments, 74 S.Ct. 787, 347 U.S. 97«. 
98 L.Ed. 1115—Superior Ins. Co. v. 
Miller, C.A.Okl., 208 F.2d 700— 
Mourikas v, Vardianos, C.C.A.W. 
Va., 169 F.2d 53—TT. S. v. Six Dozen 
Bottles, More or Less, of “Dr. Pe¬ 
ter’s Kuriko”, C.C.A.Wis., 158 F.2d 
667—Geneva Steel Co. v. Palfrey-* 
man, C.C.A.Utah, 157 F.2d 822— 
Roth V. Swanson, C.C.A.Minn., 145 
F.2d 262—Scroggs v. American 
Stove Co., C.C.A.Ind., 142 F.2d 297 
—Miller v. U. S., C.C.A.Pa., 137 F. 
2d 692—^Poster v. Moore-McCor- 
mack Lines, C.C.A.N.Y., 131 F.2d 
907, certiorari denied Moore-MeCor- 
mack Lines v. Foster, C3 S.Ct. 560, 
318 U.S. 762, 87 L.Ed. 1134—White 
Bear Theatre Corporation v. State 
Theatre Corporation, C.C.A.Minn., 
129 P.2d 600—Cram v. Eveloff. C.C. 
A.Minn., 127 F.2d 486—Smails v. 
O’Malley, C.C.A.Neb., 127 F.2d 410 
—Galeota v. U. S. Gypsum Co., C. 
C.A.N.y., 123 F.2d 947—Aetna Life 
Ins. Co. V. McAdoo, C.C.A.Ark., 115 
P.2d 369—Egan Chevrolet Co. v. 
Bruner, C.C.A.Minn., 102 F.2d 373, 
122 A.L.R. 987—^Foster v. Denny 
Motor Transfer Co., C.C.A.Ill., 100 
P.2d 658—Long Transp. Co. v. Do- 
murat, C.C.A.Ill., 93 F.2d 23—U. 
S. V. Thompson, C.C.A.Mont., 02 F. 
2d 135—In re Country Club Bldg. 
Corporation, C.C.A.Ill., 91 P.2d 713, 
certiorari denied Murphy v. Bloom, 
58 S.Ct. 284, 302 U.S. 757, 82 L.Ed. 
685—U. S. V. Todd, C.C.A.Or., 70 
P.2d 540—IT. S. V. Alger, C.C.A. 
Idaho, 68 P.2d 592—Stanolind Oil 
& Gas Co. V. Klmmel, C.C.A.Okl.. 
68 F.2d 620—U. S. v. Francis, C.C. 
A.Mont., 64 P.2d 865—American 
Bureau of Shipping v. Allied Oil 
Co., C.C.A.Ohio, 64 P.2d 609—U. S. 
V. Lesher, C.C.A.Or., 69 F.2d 53— 
Cleveland Nehi Bottling Co. v. 
Schenk. C.C.A.Ohio. 66 F.2d 941— 
Illinois Power & Light Corporation 
V. Hurley, C.C.A.Mo., 49 F.2d 681, 
certiorari denied 52 S.Ct. 19. 284 U. 
S. 637, 76 L.Ed. 641—Che.sapeake & 

O. Ry. Co. V. Wells, C.C.A.Ohio, 49 

P. 2d 251, certiorari denied Wells 
V. Chesapeake & O. Ry. Co., 62 S. 
Ct. 22, 284 U.S. 641, 76 L.Ed. 645— 
Fidelity & Casualty Co. of New 
York V. Niemann, C.C.A.Mo., 47 F. 
2d 1056—^Wagner Electric Corpora¬ 
tion V. Snowden, C.C.A.Mo., 38 F.2d 
599—Mason & Hanger Co. v. Burn- 
am, C.C.A.Ky., 36 F.2d 330—Secur¬ 
ity Life Ins. Co. of America v. 
Brimmer, C.C.A.Mo., 36 F.2d 176, 
certiorari denied 50 S.Ct. 360, 281 
U.S. 744, 74 L.Ed. 1157—Lehigh 
Valley R. Co. v. State of Russia, 
C.C.A.N.Y., 21 P.2d 406, certiorari 
denied 48 S.Ct. 159, 275 U.S. 571, 72 
L.Ed. 432—Steil v. Holland. C.C.A. 
Cal., 3 F.2d 776—Phoenix Ins. Co. v. 
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with a verdict merely because it appears to be i deuce nor will it disturb the determination of the 
against the weight or preponderance of the evi- | jury where the evidence is conflicting,^^ or permits 


Bakovic. C.C.A.Wash.. 2 F.2d 857 
—l.akf Erie & W. R. Co. v. Schnei¬ 
der, Ohio, 257 F. G75, 168 C.C.A. 
6-5—American Trading Co. v. 
North Alaska Salmon Co., Cal., 248 
F. 665, 160 C.C.A. 565, certiorari 
denied 38 S.Ct. 581, 247 U.S. 518, 
62 E.Ed. 1245—Brazil Block Coal 
Co. V. Hotel, Ill., 192 F. 108, 112 
C.C^A. 448. 

Fact that verdict Is opposed to 
opinion of reviewing court, which if 
it had sat as a jury in the case 
would have come to the oppo.site 
conclusion, furnished no ground for 
setting aside a verdict otherwise 
su.stai liable. 

U.S.—Southern Ry. Co. v. Jones, C.A. 
Tenn., 228 P.2d 203—American Fi¬ 
delity & Cas. Co. V. Drexler, C.A. 
Ua., 220 P.2d 930—O’Day v. Chicago 
River & Indiana R. Co., C.A.Ill., 216 
F.2d 79—Ballard v. Forbes, C.A. 
Maas., 208 F".2d 883—Wetherhee v. 
Elgin. J. & E. Ry. Co.. C.A.Ill., 191 
F.2d 302—Miles v. Pennsylvania R. 
Co., C.A.Ill., 182 F.2d 411—Penn.syl. 
vania R. R. v. Goldie. C.A.Mich., 
182 F.2d 9—Bolan v. Lehigh Valley 
H. Co,, C.C.A.N.Y., 167 P\2d 934— 
McClurty v. Transcontinental & 
Western Air, C.C.A.III., 167 F.2d 
406—Terminal R. Ass’n of St. Lou¬ 
is v. Fitzjohn. C.C.A.Mo., 165 F.2d 
473, 1 A.L.R.2d 290—Skinner v. 

Penn.sylvania Greyhound Lines, C. 
C.A.Ind., 123 F.2d 497—Adams v. 

U. S., C.C.A.III., 116 F.2d 199—Dry- 
foos v. Scavenger Service Corpora¬ 
tion, C.C.A.III., 115 F.2d 637—Hun¬ 
ter V. Derby Foods, C.C.A.N.Y., 110 
F.2d 970, 133 A.L.R. 255—Hughes 

V. Lawyers Trust Co., C.C.A.N.Y., 
108 F.2d 792, certiorari denied GO 
S.Ct. 1097, 310 U.S. 647, 84 L.Ed. 
1413—O’Connor v. Ludlam, C.C.A. 
N.Y., 92 F.2d 50, certiorari denied 
58 S.Ct. 364, 302 U.S. 758, 82 L.Ed. 
586—Delaware, L. & W. Ry. Co. v. 
Tuovinen, N.Y., 240 F. 678, 153 C.C. 
A. 476. 

4 C.J. p 855 note 82. 

92. U.S.—Magee v. General Motors 
Corp., C.A.Pa., 220 F.2d 270—Ma¬ 
gee V. General Motors Corp., C.A. 
Pa., 213 F.2d 899—Roberts v. Mem¬ 
phis St. Ry. Co., C.A.Tenn., 177 F. 
2d 302—Harnik v. Lilley, C.C.A. 
Ark., 167 F.2d 169—Miller v. U. S., 
C.C.A.Pa., 137 F.2d 692—Galloway 
v. U. S., C.C.A.Cal., 130 F.2d 4 67, 
affirmed 63 S.Ct. 1077, 319 U.S. 372, 
87 L.Ed. 1458, rehearing denied 63 
S.Ct. 1443, 320 U.S. 214, 87 L.Ed. 
1851—.'Etna Life Ins. Co. v. New- 
hern, C.C.A.Ark., 127 F.2d 171— 
Ramming Real Estate Co. v. U. S., 
C.C.A.Mo., 122 F.2d 892—U. S. v. 
Holland, C.C.A.Cal., Ill F.2d 949— 
Duncan v. Montgomery Ward & Co., 
C.C.A.Ark., 108 F.2d 818, motion de¬ 


nied 60 S.Ct. 1073. 310 U.S. 612, 
84 L.Ed. 1389—Cleveland & West¬ 
ern Coal Co. V. Main Island Creek 
Coal Co., C.C.A.Ohio, 297 F. 60, cer¬ 
tiorari denied 44 S.Ct. 634, 266 U.S. 
688, 68 L.Ed. 1194—^Atlantic Ice & 
Coal Corporation v. Van, C.C.A. 
Tenn., 276 P. 646—^John A. Crowley 
Co. V. Clark Equipment Co., C.C.A. 
N.Y., 263 F. 58—Buckeye Powder 
Co. V. E. I. Du Pont de Nemours 
Powder Co., N.J., 223 F. 881, 139 

C. C.A. 319, affirmed 39 S.Ct. 38, 248 

U. S. 55, 63 L.Ed. 123. 

Farahaugh v. Baltimore & O. R. 

Co., D.C.Pa., 96 F.Supp. 205. 

D.C.—Garfield Memorial Hospital v. 
Marshall. 204 P.2d 721, 92 U.S.App. 

D. C. 234, 

4 C.J. p 861 note 24. 

Verdict will not be set aside as 
against weight of evidence 

(1) Where there is some competent 
evidence to support it. 

U.S.—Louisiana & Arkansas Ry. Co. 

V. .lackson, C.C.A.La., 95 F.2d 369 
■—Owl Creek Coal Co. v. Goleb, 
Wyo., 232 P. 445, 146 C.C.A. 439. 

Kirkpatrick v. Adams, C.C.Tenn., 
20 F. 287. 

(2) Where it is supported by suffi¬ 
cient or substantial evidence. 

U.S.—U. S. V. Dupire, C.C.A.Mo., 101 

F.2d 945—Grand Trunk Western R. 
Co. V. Collins, C.C.A.Mich., 65 F.2d 
875—U. S. V. Burke. C.C.A.Wash., 
60 F.2d 663—Illinois Power & Light 
Corporation v. Hurley, C.C.A.Mo., 
49 F.2d 681, certiorari denied 52 S. 
Ct. 19. 284 U.S. 637, 76 L.Ed. 641. 

(3) Unless the verdict is clearly 
and palpably against the great 
weight of the evidence. 

U.S —Nishida v. E. I. Du Pont De 
Nemours & Co., C.A.Mass., 245 P. 
2d 768, certiorari denied 78 S.Ct. 
342. 356 U.S. 915, 2 L.Ed.2d 275— 
Flewellen v. Logan, C.C.A.Tex., 106 
F.2d 151. 

El Dia Ins. Co. v. Sinclair, N.Y., 
228 F. 833, 143 C.C.A. 231, certiorari 
denied 36 S.Ct. 449, 241 U.S. 661, 
60 L.Ed. 1226. 

93. U.S.—Phoenix Indem. Co. v. 
Givens, C.A.La., 263 F.2d 858—Fei- 
Man Tzu v. Robertson, C.A.Md., 266 
F.2d 578—Utica Mut, Ins. Co. v. 
Rollason, C.A.Va., 246 F.2d 105— 
S. Birch & Sons v. Martin, C.A. 
Alaska. 244 F.2d 556, certiorari de¬ 
nied 78 S.Ct. 62, 356 U.S. 837, 2 
L.Ed. 2d 49—Grej’'hound Corp. v. 
Dewey, C.A.La., 240 F.2d 899— 
Doggett V. Atlantic Holding Corp., 
C.A.Va., 239 F.2d 156—Maryland 
Cas. Co. V. Kador, C.A.La., 225 P. 
2d 120—Indamer Corp. v. Cran- 
don, C.A.Pla., 217 P.2d 391—Mon¬ 
day V. Clynes, C.A.Tenn., 212 F.2d 
802—Southern Shell Fish Co. v. 
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Plaisance, C.A.La., 196 P.2d 312— 
State Farm Mut. Auto. Ins. Co. v. 
Porter, C.A.Cal., 186 F.2d 834— 
Ohio Farmers Indem. Co. v. Char¬ 
leston Laundry Co., C.A.W.Va., 183 
P.2d 682—Pennsylvania R. R. v. 
Goldie, C.A.Mich., 182 F.2d 9—Good 
Holding Co. v. Boswell, C.A.Pla., 
173 F.2d 395, certiorari denied 70 
S.Ct. 55, 338 U.S. 816, 94 L.Ed. 493— 
O’Donnell v. Elgin, J. & E. Ry. Co., 
C.A.Ill., 171 F.2d 973, reversed 
on other grounds 70 S.Ct. 200, 338 

U. S. 384. 94 L.Ed. 187, 16 A.L.R.2d 
646, rehearing denied 70 S.Ct. 427, 
338 U.S. 946, 94 L.Ed. 583—Fleming 

V. Richter, C.C.A.N.Y, 159 F.2d 792 
—Roundtree v. Post, C.C.A.La., 134 
F.2d 340—Tri-State Transit Co. of 
Louisiana v, Grier, C.C.A.La., 127 
P.2d 719—American Employers' 
Ins. Co. V. McLean. C.C.A.La., 127 
F.2d 275—Cross v. Ryan, C.C.A.III., 
124 F.2d 883, certiorari denied 62 
S.Ct. 1269. 316 U.S. 682. 86 L.Ed. 
1755—American Steel & Wire Co. 
v. Sieraski, C.C.A.Ohio, 119 P.2d 
709—Ferguson v. U. S., C.C.A.Tex., 
119 P.2d 682, certiorari denied 62 
S.Ct. 78, 314 U.S. 623, 86 L.Ed. 501, 
order withheld 62 S.Ct. 118, 314 

U. S. 676, rehearing denied 62 S.Ct. 
176, 314 U.S. 709, 86 L.Ed. 666— 
Standard Oil Co. of New Jersey v. 
Midgett, C.C.A.N.C., 116 P.2d 662 
—Tcche Lines v. Boyette, C.C.A. 
Miss., Ill P.2d 579—Atlantic Grey¬ 
hound Corporation v. Lyon, C.C.A. 
Va., 107 F.2d 157, certiorari denied 
60 S.Ct. 592, 309 U.S. 667, 84 L.Ed. 
1014—Alexander, Ramsay & Kerr 

V. National Union Fire Ins. Co., 
C.C.A.N.Y., 104 F.2d 1006—Hinshaw 
V. New England Mut. Life Ins. Co., 
C.C.A.MO., 104 P.2d 46, certiorari 
denied 60 S.Ct. 106, 308 U.S. 683, 84 
L.Ed. 488—Hinshaw v. Massachu¬ 
setts Mut. Life Ins. Co., C.C.A.Mo., 
104 F.2d 4 5, certiorari denied 60 S. 
Ct. 106, 308 U.S. 683, 84 L.Ed. 488 
—Bass V. Dehner, C.C.A.N.M., 103 
P.2d 28, certiorari denied 60 S.Ct. 
100, 308 U.S. 580, 84 L.Ed. 486, re¬ 
hearing denied 60 S.Ct. 136, 308 U.S. 
635, 84 L.Ed. 528—Woodmen of the 
World V. Sugar, C.C.A.Utah, 102 
F.2d 695—Spotts v. Baltimore & 
O. R. Co.. C.C.A.Ind., 102 F.2d 160, 
certiorari denied Baltimore & O. 
R. Co. V. Spotts, 59 S.Ct. 1039, 307 
U.S. 641, 83 L.Ed. 1522—U. S. ex 
rel. Johnson v. Morley Const. Co., 
C.C.A.N.Y., 98 F.2d 781, certiorari 
denied Maryland Casualty Co. v, 
U. S. for Use and Benefit of Har¬ 
rington. 59 S.Ct. 244. 306 U.S. 651, 
83 L.Ed. 421—Swinger v. Firman 
Equipment Corporation, C.C.A.III,, 
94 F.2d 269—Gaughan v. Michigan 
Interstate Motor Freight, C.C.A.I11., 
94 F.2d 266 — Laursen v. O'Brien* 
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of conflicting inferences.®®*® The court of appeals 
cannot substitute its judgment for that of the 
jury,®®'!® and it has been said that only where there 
is a complete absence of probative facts to support 
it will a jury verdict be set aside.®®*!® The weight 
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to be attached to the jury's verdict becomes even 
greater when it is backed up by specific findings 
in response to interrogatories which go to the heart 
of the case.®®*®® 

However, it is for the court of appeals to con- 


C.C.A.Wis.. 90 P,2d 792--Cuneo 
Press V. Claybourn Corporation, C. 
C.A.I11., 90 F.2d 233—New York 
Life Ins. Co. v. Kassly, C.C.A.Ill., 
87 P.2d 236, certiorari denied 57 S. 
Ct. 672, 800 U.S. 680, 81 L.Ed. 884— 
Booth V. Gilbert, C.C.A.Mo., 79 P.2d 
790—Mutual Life Ins. Co. of New 
York V. Still, C.C.A.Neb., 78 F.2d 
748—City Ice & Fuel Co. v. Bright, 
C.C.A.Mich., 73 F.2d 461—Royal 
Ins. Co. V. Eastham, C.C.A.Ala., 71 
F.2d 385, certiorari denied 65 S.Ct. 
110, 293 U.S. 667, 79 L.Ed, 668— 
Stanolind Oil & Gas Co. v. Kim- 
mel, C.C.A.Okl., 68 P.2d 520—Co¬ 
lumbia Casualty Co. v. Tibma, C. 
C.A.Ind., 68 F.2d 538, certiorari de¬ 
nied 54 S.Ct. 61, 290 U.S. 6,33, 78 
L.Ed. 661—Frates v. Thomas, C.C. 
A.Okl., 67 F.2d 636—Third Nat. 
Bank & Trust Co. v. U. S., C.C.A. 
Ohio. 63 F.2d 599—P. W. Wool- 
worth Co. V. Davis, C.C.A. Okl., 41 
P.2d 342, certiorari denied 51 S.Ct. 
33. 282 U.S. 859, 76 L.Ed. 760— 
Mountain States Telephone & Tele¬ 
graph Co. V. Walker, C.C.A.Ariz., 
35 P.2d 465—Central Supply Co. 
v. Carter Clothing Corporation, C. 
C.A.N.J., 36 F.2d 172—G. L. Web¬ 
ster Canning Co. v. Hogue-Kellogg 
Co., C.C.A.Va., 34 F.2d 10—Atchi¬ 
son, T. & S. F. Ry. Co. V. Condos, 
C.C.A.C 0 I 0 ., 30 F.2d 669—Flannery 
V. Willcuts, C.C.A.Minn., 26 F.2d 
961—Morris & Co. v. Power Mfg. 
Co., C.C.A.Ohio, 17 P.2d 689—Hig¬ 
gins V. California Prune & Apri¬ 
cot Growers, C.C.A.N.Y., 16 F.2d 
190, certiorari dismissed 47 S.Ct. 
460, 273 U.S. 781, 71 L.Ed. 889— 
Fleischmann Malting Co. v. Mrka- 
cek, C.C.A.I11., 14 P.2d 602—Chris- 
tie-Myers Peed Co. v. Cleveland! 
Grain & Milling Co., C.C.A.W.Va., 
6 F.2d 797, certiorari denied 46 S. 
Ct. 348, 270 U.S. 647, 70 L.Ed. 779 
—Fidelity & Casualty Co. of New 
York V. Glenn. C.C.A.W.Va., 3 F.2d 
913—Steil V. Holland, C.C.A.Cal., 3 
P.2d 776—Woodside Cotton Mills 
Co. V. Kaustine Co., C.C.A.S.C., 3 F. 
2d 523—Hettrick Mfg. Co. v. James 
A. Shepherd & Co., C.C.A.Ohio, 296 
F. 10, certiorari denied 44 S.Ct. 466, 
265 U.S. 681, 68 L.Ed. 1190—Canal 
Const. Co. v. Henson, C.C.A.Ark., 
280 P. 98—Glynn v. May, C.C.A. 
Wis., 271 P. 464—^Puget Sound Elec¬ 
tric Ry. Co. V. Matson, Wash., 263 
P. 33, 166 C.C.A. 63—Lehigh Valley 
R. Co. V. Pidcock, N.Y., 262 P. 476, 
164 C.C.A. 659—^National Enamel¬ 
ing & Stamping Co. v. Zirkovics, 
Mo., 261 P. 184. 163 C.C.A. 340— 
Metropollte^ Casualty Ins. Co. of 


New York v. Johnston, N.J., 247 P. 
66, 159 C.C.A. 283—Fell Brewing 
Co. V. Adams, Pa., 246 P. 936, 168 
C.C.A. 223—Chicago, B. & Q. R. 
Co. V. Dawson, Mo., 246 F. 338, 167 
C.C.A. 630—^Williams v. Vreeland, 
N.J., 244 P. 846, 156 C.C.A. 632, 
affirmed 39 S.Ct. 438, 260 U.S. 295, 
63 L.Ed. 989, 3 A.L.R. 1038—Penn¬ 
sylvania R, Co. V. Minds, Pa., 244 
P. 63, 166 C.C.A. 481, affirmed 39 S. 
Ct. 631, 260 U.S. 368, 63 L.Ed. 1039 
—Blake v. Perrin. N.Y., 242 F. 64. 
164 C.C.A. 646—^Valentine v. Quack- 
enbush, Alaska, 239 F. 832, 152 C. 
C.A. 618—Hobbs v. Kizer, C.C.A. 
N.M., 236 F. 681, 150 C.C.A. 1.3— 
Coal & Coke Ry. Co. v. Deal, W.Va.. 
231 F. 604, 146 C.C.A. 490, error 
dismissed 38 S.Ct. 345, 245 U.S. 
681, 62 L.Ed. 544—Thrush v. Full- 
hart, W.Va., 230 P. 24, 144 C.C.A. 
322—Erie R. Co. v. Schmidt, 225 
P. 613, 140 C.C.A. 656—Indian Re¬ 
fining Co. v. Buhrman, 220 P. 426, 
136 C.C.A. 231. 

D.C.—Capital Transit Co. v. Bing- 
man, 212 F.2d 241, 94 U.S.App.D.C. 
75—Gardner v. Capital Transit Co., 
152 P.2d 288, 80 U.S.App.D.C. 297, 
certiorari denied 66 S.Ct. 824, 327 
U.S. 795, 90 L.Ed. 1021—Friedman 
v. Decatur Corporation, 136 P.2d 
812, 77 U.S.APP.D.C, 326. 

4 C.J. p 858 note 3. 

Other statemeats of rule 

(1) Generally. 

U.S.—Noller v. London & Lancashire 
Indemnity Co. of America, C.C.A. 
Ind., 103 F.2d 622. 

Napier v. Greenzweig, N.Y., 266 
F. 196, 167 C.C.A. 412. 

4 C.J. p 860 notes 10, 11. 

(2) Where there is ample or sub¬ 
stantial evidence supporting a ver¬ 
dict based on conflicting evidence, it 
is conclusive on the appellate court. 
U.S.—Schwarz v. Past, C.C.A.Neb., 103 

F.2d 865—Mutual Life Ins. Co. of 
New York v. Prey, C.C.A.Cal., 71 F. 
2d 259—Grand Trunk Western Ry. 
Co. V. Heatlie, C.C.A.Mich., 48 F.2d 
769, certiorari denied 62 S.Ct. 10, 
284 U.S. 625, 76 L.Ed. 533. 

(3) Unless clearly wrong, or fla¬ 
grantly against the weight of the evi¬ 
dence, a verdict based on conflicting 
evidence will not be disturbed on ap¬ 
peal. 

U.S.—Farmers’ Mfg. Co. v. Burton, C. 
C.A.N.C.. 20 P.2d 339—Bleznak v. 
Springfield Fire & Marine Ins. Co., 
N.J.. 237 F. 589, 150 aC.A. 471. 

4 C.J. p 860 note 14. 

Vot gronnd for disturhlng verdict 
Cpurt pf Appeals cannot disturb ju¬ 
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ry’s verdict, merely because evidence 
was conflicting or in sharp dispute. 
U.S.—^American Life Ins. Co. v. Flor¬ 
ida Anglers Ass’n, C.A.Ala., 185 F. 
2d 460. 

93.5 U.S.—Phoenix Indem. Co. v. 
Givens, C.A.La., 263 F.2d 868— 
Standard Oil Co. of Cal. v. Moore, 
C.A.Wash., 251 F.2d 188, certiorari 
denied 78 S.Ct. 1139, 356 U.S. 075. 
2 L.Ed.2d 1148—^Dixon v. Virginian 
Ry. Co., C.A.Va., 250 F.2d 460—Hill 
V. Sharpies Corp., C.A.N.Y., 247 P.2d 
405—Hobart v. O’Brien, C.A.Mass., 
243 F.2d 736, certiorari denied 78 S. 
Ct. 42, 365 U.S. 830. 2 L.Ed.2d 42, 
rehearing denied 78 S.Ct. 139, 355 U. 
S. 879, 2 L.Ed.2d llO—Maryland 
Cas. Co. V. Kador, C.A.La., 225 P.2d 
120—Superior Ins. Co. v. Miller, C. 
A.Okl., 208 P.2d 700—Southern Shell 
Pish Co. V. Plaisance, C.A.La., 196 
P.2d 312—^Foley v. Capone Elec. Co., 
C.A.Conn., 194 F.2d 60.5—Johnson v. 
New York, N. H. & H. R. Co., C.A. 
N.Y., 194 F.2d 194, vacated on other 
grounds 73 S.Ct. 125, 344 U.S. 48, 
97 L.Ed. 77—Casey v. American Ex¬ 
port Lines, C.A.N.Y., 173 P.2d 324, 
reheard 176 F.2d 337, certiorari de¬ 
nied 70 S.Ct. 189, 338 U.S. 885, 94 L. 
Ed. 544—Melville v. State of Md. to 
Use of Morris, C.C.A.Md., 165 P.2d 
440—Roundtree v. Post, C.C.A.La., 
134 P.2d 340—Standard Oil Co. v. 
Lyons, C.C.A.Iowa, 130 F.2d 966— 
.^tna Life Ins. Co. v. McAdoo, C.C. 
A.Ark., 116 F.2d 369. 

93.10 U.S.—Greinke v. Yellow Cab 
Co., C.A.I11., 260 F.2d 866—Chicago 
Great Western Ry. Co. v. Casura, C. 
A.Minn.. 234 F.2d 441—Dowell, Inc. 

V. Jowers, C.A.La., 182 F.2d 576 — 
Cities Service Oil Co. v. Harvey, C. 
C.A.Okl., 148 F.2d 780—Norfolk & 

W. Ry. Co. V. McKenzie, C.C.A.Ky., 
116 F.2d 632. 

93.15 U.S.—Wantland v. Illinois 
Cent. R. Co., C.A.Ill., 237 P.2d 921— 
O’Day V. Chicago River & Indiana 
R. Co., C.A.Ill., 216 P.2d 79—Rose 
V. Ruan Transport Corp., C.A.Ill., 
214 F.2d 683—Wetherbee v. Elgin, 
J. & E. Ry. Co., C.A.I11., 191 P.2d 
302—Fleming v. Kellett, C.C.A.Okl., 
167 P.2d 265—Melville v. State of 
Md. to Use of Morris, C.C.A.Md., 165 
F.2d 440—Samuelson v. Central Ne¬ 
braska Public Power & Irrigation 
Dist., C.C.A.Neb., 126 F.2d 838. 

93.20 U.S.—^Eckenrode v. Pennsylva¬ 
nia R. Co., C.C.A.Pa., 164 F.2d 996, 
affirmed 69 S.Ct 91, 335 U.S. 329. 93 
L.Ed. 41. 
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sider whether there is any evidence in support of 
the verdict,for this is a question of law,and 
where there is no legal or competent supporting 
evidence the court will set the verdict aside.®^ A 
verdict which is the result of passion and prejudice 
will be set aside.^5.5 

Where the evidence in a case is undisputed, its 
legal effect presents a question of law and not of 
fact, and the verdict is subject to review.®® A ver- 
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diet rendered on submission of issues in an equity 
case to a jury is generally held to be merely ad¬ 
visory, and not binding either on the court below 
or on the appellate court.®*^ 

Amount of recovery. A finding of value or the 
amount of damages is so much a matter within the 
exclusive province of the jury that it will ordi¬ 
narily not be disturbed by the reviewing court.®® 
So, the court of appeals will refuse to set aside a 


94. n,S.—Braen v. Pfeifer Oil 
Transp. Co., C.A.N.Y., 263 F.2d 147 
—Williams v. National Sur. Corp.. 
C.A.Ala., 257 F.2d 771—Travelers 
In.s. Co. V. Warrick, C.A.Tex., 172 F. 
2d 516—Pickering v. Corson, C.C.A. 
Ill., 108 F.2d 546. 

D.C.—Christie v. Callahan, 124 F.2d 
82.5. 76 TT.S.App.D.C. 3 33—Service 
Parking Corporation v. Washington 
Times Co., 92 F.2d 502, 67 App.D.C. 
351—Fleming v. Fisk. 87 F.2d 747. 
66 App.D.C. 350—S. S. Kresge Co. v. 
Kenney, 86 F.2d 661, 66 App.D.C. 
274. 

Focal point of Jndiclal review of 

findings of jury is reasonableness of 
Jury’s inference. 

U.S.—Dunn v. Conemaugh & Black 
Lick R. R., C.A.Pa., 267 F.2d 571— 
Boston & M. R. R. v. Coppcllotti. C. 
C.A.Mass., 167 F.2d 201—Boston & 
M. R. R. V. Cabana, C.C.A.Mass., 148 
F.2d 160, certiorari denied 65 S.Ct. 
1414, 325 U.S. 873, 89 L.Ed. 1991. 

94.5 U.S.—Flintkote Co. v. Lysfjord, 
C.A.Cal., 246 F.2d 368, certiorari de¬ 
nied 78 S.Ct. 54. 365 U.S. 836, 2 L. 
Ed.2d 46—J. R. Watkins Co. v. Ray¬ 
mond, C.A.Minn., 184 F.2d 926. 

95. U.S.—Waggaman v. General Fi¬ 
nance Co. of Philadelphia, C.C.A.Pa., 
116 F.2d 254—Uihlein v. General 
Electric Co., C.C.A.Wis., 47 F.2d 997. 

4 C.J. p 856 note 88. 

Verdict set aside 

(1) Where it rests only on specu¬ 
lation and conjecture. 

U.S.—American Cyanamid Co. v. 
Fields, C.A.W.Va., 204 F.2d 151— 
Moore v. Chesapeake & O. Ry. Co., 
C.A.Va., 184 F.2d 176, affirmed 71 S. 
Ct. 428, 340 U.S. 673, 96 L.Ed. 647— 
U. S. v. Fain, C.C.A.Ark., 103 F.2d 
161—Lapp V. Pennsylvania R. Co., 
C.C.A.N.J., 61 F.2d 477. 

D.C.—^Kenney v. Washington Proper¬ 
ties, 128 P.2d 612, 76 U.S.App.D.C. 
43, 146 A.L.R. 1. 

(2) Where It is based on evidence 
in flat contradiction of recognized 
physical laws. 

U.S.—U. S. V. Thornburgh, C.C.A.Mo., 
Ill P.2d 278, certiorari denied 
Thornburgh v. U. S., 61 S.Ct. 21, 311 
U.S. 664, 85 L.Ed. 426. 

Mare soi&tilla of avidoBoe is not 

sufficient. 

D.C.—Baltimore & O. R. Co. v. Pos- 


tom, 177 F.2d 63, 86 U.S.App.D.C. 
207. 

95.5 U.S.—Southern Pac. Co. v. Guth¬ 
rie, C.A.Cal., 180 F.2d 295, opinion 
adhered to 186 P.2d 926, certiorari 
denied 71 S.Ct. 614, 341 U.S. 904, 95 
L.Ed. 1343—^Larsen v. Chicago & N. 
W. Ry. Co.. C.A.I11., 171 F.2d 841— 
Kurn V. Stanfield, C.C.A.Mo., Ill F. 
2d 469. 

96. U.S.—Flad v. Murphysboro & S. 
I. Ry. Co., C.C.A.I11., 283 F. 386. 

97. U.S.—(American) Lumbermens 
Mut. Casualty Co. of Illinois v. 
Timms & Howard. C.C.A.N.Y., 108 
F.2d 497. 

4 C.J. p 875 note 69. 

Jury verdict ignored by appellate 
court 

Where advisory verdict has been 
given to trial court, appellate court 
will consider judgment of lower court 
as though no jury had been present, 
since such verdict is not a factor 
properly determinative of appeal. 
U.S.—Major v. Phillips-Jones Corp., C. 
A.N.Y., 192 F.2d 186, certiorari de¬ 
nied 72 S.Ct. 760, 343 U.S. 927, 96 
L.Ed. 1338. 

98. U.S.—J. T. Majors & Son, Inc. v. 
Llppert Bros., Inc., C.A.Kan., 263 1<'’. 
2d 650—^Veellk v. Atchison, T. & S 
F, Ry. Co., C.A.Cal., 225 F.2d 53— 
Petition of H. & H. Wheel Service. 
C.A.Mich., 219 F.2d 904—Calorie. 
Stove Corp. v. Chemical Bank 
Trust Co., C.A.N.Y.. 206 F.2d 492— 
Capital Transp. Co. v. Compton, C. 
A.Ark., 187 F.2d 844—Scott v. Bal¬ 
timore & O. R. Co., C.C.A.Pa., 161 F. 
2d 61—Dubrock v. Interstate Motor 
Freight System, C.C.A.Pa., 143 F.2d 
304, certiorari denied 66 S.Ct. 119, 
323 U.S, 765, 89 L.Ed. 613—Stornel- 
li V. U. S. Gypsum Co., C.C.A.N.Y.. 
134 F.2d 461, certiorari denied U. S. 
Gypsum Co. v. Stornelli, 63 S.Ct. 
1317, 319 U.S. 760, 87 L.Ed. 1712, re¬ 
hearing denied 63 S.Ct. 1446, 320 U. 
S. 214, 87 L.Ed. 1861—Oklahoma 
Natural Gas Co. v. McKee, C.C.A. 
Okl., 121 P.2d 683—Scalisc v. Na¬ 
tional Utility Service, C.C.A.Pla., 
120 F.2d 938—^McCoy v. Cate, C.C.A. 
R.I., 117 F.2d 194—^Voelkel v. Ben¬ 
nett, C.C.A.Pa., 116 F.2d 102—Kurn 
V. Stanfield, C.C.A.Mo., Ill F.2d 469 
—Arkansas Fuel Oil Co. v. City of 
Blackwell, C.C.A.Okl., 87 F.2d 60— 
Kroger Grocery & Baking Co. v. 
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Yount, C.C.A.MO., 6« F.2d 700, 92 A. 
L.R. 1166—Southern Ry. Co. v. 
Walters, C.C.A.Mo., 47 F.2d 3, re¬ 
versed on other grounds 52 S.Ct. 58, 
284 U.S. 190, 76 L.Ed. 239—Mary¬ 
land Casualty Co. v. Palmetto Coal 
Co., C.C.A.S.C., 40 P.2d 374—U. S. 
Can Co. V. Ryan, C.C.A.Mo., 39 P.2d 
445, certiorari denied 51 S.Ct. 23, 
282 U.S. 842, 76 L.Ed. 748—Chesa¬ 
peake & O. Ry. Co. V. Winder, C.C.A. 
Va.. 23 F.2d 794—-Sun Oil Co. v. 
Rhodes, C.C.A.Ark., 16 F.2d 790— 
Alaska Packers’ Ass’n v. Gover, 
C.C.A.Alaska, 278 F. 927—Ford Mo¬ 
tor Co. v. Hotel Woodward Co., C. 
C.A.N.Y., 271 F. 626, certiorari de¬ 
nied 41 S.Ct. 637, 256 U.S. 698, 66 

L. Ed. 1177, and 42 S.Ct. 590, 259 U. 
S. 688, 66 L.Ed. 1078—American 
Film Co. V. Moye, C.C.A.Cal., 267 F. 
410—National Enameling & Stamp¬ 
ing Co. V. Zirkovics, Mo., 251 P. 184, 
163 C.C.A. 340—Worden v. Kenny, 
N.Y., 239 P. 131, 152 C.C.A. 173— 
Press Pub. Co. v. Gillette, N.Y., 229 
P. 108, 143 C.C.A. 384—St. Louis, I. 

M. & S. Ry. Co. V. Reed. Okl., 216 
F. 741, 132 C.C.A. 651—Southern 
Pac. Co. V. Maloney, Neb., 136 F. 
171, 69 C.C.A. 83. 

4 C.J. p 869 note 96. 

Seveuth Axneudme&t 

P.ule that in law action the question 
of damages cannot be reexamined in 
appellate court for excessiveness or 
insufficiency still applies in jury cas¬ 
es because of the Seventh Amend¬ 
ment. 

U.S.—Sanders v. Leech, C.C.A.Pla., 
168 F.2d 486. 

limited authority 

Although court of appeals has very 
limited authority with regard to the 
amount of jury verdicts, it should 
correct error in the manner in which 
jury arrived at the amount of the ver¬ 
dict. 

U.S.—Burlesque Artists Ass’n v. I, 
Hirst Enterprises, Inc., C.A.Pa., 267 
P.2d 414. 

Punitive dasuages 

Jury’s exercise of its sound discre¬ 
tion to determine amoxmt of punitive 
damages awarded for tort will not be 
disturbed by appellate court, if not 
clearly convinced, after allowing all 
presumptions in favor of award, that 
It is so excessive as to demand court's 
interposition. 
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judgment on the ground that the award of damag¬ 
es is excessive,^® or that the award of damages is 
inadequate,! unless it is so palpably erroneous as to 
indicate bias, passion, prejudice, corruption, out¬ 


side influence, or mistake.^ The responsibility for 
keeping awards within proper bounds rests on 
the trial court the power of the court of appeals 
with respect to verdicts claimed to be excessive 


U.S.—Kelite Products v. Blnzel, C.A. 
Ala., 224 F.2d 131. 

Judsrment based on corrected ver. 
diet will not be reversed on ground 
that defect in verdict, which includ¬ 
ed few extra days’ interest, was cor¬ 
rected by remittitur to conform to 
evidence. 

D.C.—Snider v. Lyons, 285 F. 932, 62 
App.D.C. 198. 

99. U.S.—Travelers Ins. Co. v. Stan¬ 
ley, C.A.La., 252 F.2d 115—Louisi¬ 
ana & A. Ry. Co. V. Johnson, C.A. 
La., 214 F.2d 290. certiorari denied 
76 S.Ct. Ill, 348 U.S. 875, 99 L.Ed. 
688—Kaminski v. Chicago River & 
Ind. R. Co., C.A.Ill., 200 F.2d 1— 
Atlantic Coast Line R. Co. v. Mims, 
C.A.Ga., 199 F.2d 682—Fiener v. 
Louisville & N. R. Co.. C.A.Ind.. 198 
F.2d 77—Atlantic Coast Line R. Go. 

V. Burkett, C.A.Ga., 192 P.2d 941— 
Wetherbee v. Elgin, J. & E. Ry, Co., 
C.A.Ill., 191 F.2d 302—International 
Paper Co. v. Busby, C.A.La., 182 F. 
2d 790—Dowell, Inc. v. Jowers, C.A. 
La., 182 F.2d 676—Linkenhoger v. 
Owens, C.A.La.. 181 F.2d 97—Legler 
V. Kennington-Saenger Theatres, C. 
A.Miss., 172 F.2d 982—Chicago & 
N. W. Ry. Co. V. Green, C.C.A.Minn., 
164 F.2d 55—Ross Engineering Co. 
V. Pace. C.C.A.Va., 153 F.2d 35— 
State F'arm Mut. Auto. Ins. Co. v. 
Doughty, C.C.A.La., 149 F.2d 812— 
Alabama Great Southern R, Co. v. 
Johnson. C.C.A.Miss.. 140 F.2d 968— 
Houston Coca-Cola Bottling Co. v. 
Kelley. C.C.A.Tex., 131 F.2d 627— 
Houston Coca-Cola Bottling Co. v. 
Kelley, C.C.A.Tex., 131 F.2d 627— 
Armit V. Loveland, C.C.A.Pa., 115 
F.2d 308—Southern Fruit Distribu¬ 
tors V. Fulmer. C.C.A.Va., 107 F.2d 
456—Swift & Co. V. Ellinor, C.C.A. 
Fla., 101 F.2d 131—Bi.ssonette v. 
National Biscuit Co., C.C.A.Vt., 100 
F.2d 1003—^Atlantic Greyhound 

Corporation v. Crenshaw, C.C.A.Ga., 
99 F.2d 449—Yellow Cab Co. v. 
Keane, C.C.A.Ill., 93 F.2d 290—Liq¬ 
uid Veneer Corporation v. Smuck- 
ler, C.C.A.Cal., 90 F.2d 196—Blaydes 
V. Barnes, C.C.A.Va., 81 P.2d 198— 
Grand Trunk Western R. Co. v. 
Boylen, C.C.A.Ind., 81 F.2d 91— 
Booth v. Gilbert, C.C.A.Mo., 79 F.2d 
790—Missouri Pac. R. Co. v. Siratt, 
C.C.A.Ark., 78 F.2d 253—Searfoss v. 
Lehigh Valley R. Co., C.C.A.N.Y., 76 
F.2d 762—Jacque v. Locke Insula¬ 
tor Corporation, C.C.A.N.Y., 70 F.2d 
680, certiorari denied Locke Insula¬ 
tor Corporation v. Jacque, 55 S.Ct. 
99, 293 U.S. 585, 79 L.Ed. 681—Ter¬ 
minal R. Ass’n of St. Louis v. Far¬ 
ris, C.C.A.Mo., 69 P.2d 779—Moran 


V. City of Beckley, for Use of Bow¬ 
en, C.C.A.W.Va., 67 F.2d 161—Kan¬ 
sas City Southern Ry. Co. v. Pin¬ 
son, C.C.A.Tex.. 61 F.2d 1001— 
Cleveland Nehi Bottling Co. v. 
Schenk, C.C.A.Ohio. 56 F.2d 941— 
Spokane, P. & S. Ry. Co. v. Cole, C. 
C.A.Or., 64 F.2d 318—Grand Trunk 
Western Ry. Co. v. Heatlie, C.C.A. 
Mich., 48 F.2d 759, certiorari denied 
62 S.Ct. 10. 284 U.S. 625, 76 L.Ed. 
733—Southern Transp. Co. v. Ash¬ 
ford, C.C.A.La.. 48 F.2d 191—South¬ 
ern Ry. Co. V. Montgomery, C.C.A. 
Miss., 46 P.2d 990—Interstate Stage 
Lines Co. v. Ayers, C.C.A.Mo., 42 F. 
2d 611—Chicago & E. I. Ry. Co. v. 
Divine. C.C.A.Ind., 39 F.2d 537, cer¬ 
tiorari denied 50 S.Ct. 464, 281 U.S. 
765, 74 L.Ed. 1173—Public Utilities 
Corporation of Arkan.sas v. Mc- 
Naughton, C.C.A.Ark.. 39 F.2d 7— 
Louisiana Oil Refining Corporation 
V. Heed. C.C.A.La.. 38 F.2d 169, cer¬ 
tiorari denied 50 S.Ct. 355, 281 U.S. 
761, 74 L.Ed. 1162—St. Louis-San 
Francisco Ry. Co. v. Ewan, C.C.A. 
Mo., 26 F.2d 619—Chesapeake & O. 
Ry. Co. V. Winder, C.C.A.Va., 23 F. 
2d 794—Bowman-Hicks Lumber Co. 
V. Robinson, C.C.A.Or., 16 F.2d 240. 
certiorari denied 47 S.Ct. 674, 274 

U. S. 736, 71 L.Ed. 1316—Detroit 

Taxicab & Transfer Co. v. Pratt, C. 
C.A.Mich., 2 P.2d 193—Davis v. 
Olson, C.C.A.Minn., 298 F. 921— 
Boston & M. R. R. v. Dutille, C.C. 
A.N.H., 289 F. 320—Payne v. 

Daugherty, C.C.A.Neb., 283 F. 353 
—Panama R. Co. v. Strobel, C.C. 
A.Canal Zone, 282 F. 62—Erie R. Co. 

V. Connors, C.C.A.Ohio, 261 F. 303, 
certiorari denied 40 S.Ct. 179, 251 

U. S. 557, 64 L.Ed. 413—Stultz v. 
Cousins, Tenn., 242 P. 794, 165 C. 
C.A. 382—Central Vermont Ry. Co. 

V. Cauble, N.Y., 228 F. 876, 143 C.C. 
A. 274—Hamsdcll v. Goumis, N.Y., 
228 F. 864, 143 C.C.A. 262—Kan¬ 
sas City Southern Ry. Co. v. Will- 
sie, Ark., 224 F. 908, 140 C.C.A. 352 
—Baltimore & O. R. Co. v. Smith, 

W. Va., 222 F. 667, 138 C.C.A. 215— 
Williamson v. Osenton, W.Va., 220 
F. 653, 136 C.C.A. 261—Chicago, M. 
& St. P. Ry. Co. v. Heil, Minn., 164 
F. 626, 83 C.C.A. 400. 

D.C.—Rankin v. Shayne Bros., Inc., 
234 F.2d 35, 98 U.S.App.D.C. 214 
—Eclov V. Birdsong, 166 F.2d 960, 
83 U.S.App.D.C. 104—Behrman v. 
Sims, 157 P.2d 862, 81 U.S.App.D.C. 
303—American Security & Trust 
Co. V. Kaveney, 39 App.D.C. 223. 
Ill.—See also Stott v. Thompson, 14 
N.E.2d 246, 294 Ill.App. 460. 

N.Y.—Conkey v. New York Cent. R. 
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Co.. 136 N.Y.S.2d 189. 206 Misc. 
1077. 

4 C.J. p 871 notes 6, 8, 10, p 873 note 

21 . 

Effect of remittitur 

Where thero is a remittitur for 
part of the vi idict, reviewing court 
will uphold a Judgment for the bal¬ 
ance if it Is not clearly excessive. 
U.S.—Dallas Ky. & Terminal Co. v. 
Sullivan, C.C.A.Tex., 108 F.2d 681 — 
Maryland Casualty Co. v. Citizens 
State Bank of Tupelo, C.C.A.Miss., 
84 F.2d 172. 

4 C..J. p 874 note 4.5. 

1. U.S.—McDonnell v. Timmerman. 
('.A.Iowa, 2(19 F.2d 54—Fiener v. 
Loui.sville & N. R. Co., C.A.Ind., 
198 P.2d 77—Brink’s, Inc. v. Hoyt, 
C.A.Mo., 179 F.2d 355—Legler v. 
Kennington-Saenger Theatres. C. 
A.Miss., 172 F.2d 982—Chicago & 
N. W^. Ry. Co. V. Green, C.C.A. 
Minn., 164 r.2d 55—Yazoo Spoke 
Co. V. Moore Dry Kiln Co., C.C.A. 
Miss., 3 F.2d 937. 

D.C.—Rankin v. Shayne Bros., Inc., 
234 F.2d 35. 98 U.S.App.D.C. 214. 
Where Jury flude uo damage or 
nominal damages only for expected 
profits and there are elements which 
leave the matter in doubt, afiirmance 
should follow. 

U.S.—^United Press Ass’ns v. Charles, 
C.A.Alaska, 246 F.2d 21, certiorari 
denied 77 S.Ct. 1378, 354 U.S. 925, 1 
L.Ed.2d 1435. 

2. U.S.—Northern Pac. Ry. Co. v. 
Everett, C.A.Wash., 232 F.2d 4 88— 
Wetherbee v. Elgin, J. & E. Ry. 
Co., C.A.Ill., 191 F.2d 302—Day v. 
Newton, C.C.A.Kan., 142 P\2d 582 
—Sinclair Refining Co. v. Tomp¬ 
kins, C.C.A.Miss., 117 F.2d 596— 
Kurn V. Stanfield, C.C.A.Mo., Ill 
F.2d 469—L. E. Whitham Const. 
Co. V. Rener, C.C.A.Okl., 105 P.2d 
371—Gay, Sullivan & Co. v. Glas¬ 
er, Crandell Co., C.C.A.Ill., 102 P.2d 
149. 

G-rossly excessive or monstrous 

Beyond obvious bias or passion, a 
verdict which can be characterized as 
grossly excessive or monstrous will 
not be sustained on appeal. 

U.S.—Plumbers & Steamfitters Un¬ 
ion, Local No. 598 v. Dill ion, C.A. 
Wash., 256 P.2d 820. 

Although oooasion to do so Is rare, 
It is within power of court of appeals 
to review a Judgment claimed to be 
excessive and if necessary to vacate 
that judgment. 

U.S.—Plumbers & Steamfitters Union, 
Local No. 698 v. Dillion, supra. 

2.6 U.S.—Pope & Talbot, Inc. v. 
Cordray, C.A.Wash., 258 P.2d 214 
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or inadequate is not as great as that of the trial 
court.- The court will not determine whether 

a verdict is excessive or inadequate in fact, but only 
whether it is so as a matter of law.2-l5 

Approval of trial court; successive verdicts. The 
fact that the trial court considered the evidence and 
approved the verdict is always a circumstance of 
great weight in determining whether a verdict shall 
be set aside on appeal for insufficiency of the evi¬ 
dence. 3 Also, the fact that several successive juries 
have reached the same verdict will usually deter 
the appellate court from disturbing the last;^ but 
such fact will not preclude the appellate court from 
setting aside a verdict not supported by substantial 
evidence.^ A verdict in a case in which there has 
been several trials should be allowed to stand unless 


clearly erroneous.® 

§ 297(63). -Application of Rules 

The rule* as to the limited scope of Judicial review 
by the court of appeals of the verdict of a Jury have been 
applied in a wide variety of actions. 

The rules as to the limited scope of review by the 
court of appeals of jury verdicts have been applied 
in a great variety of actions and with respect to 
numerous issues®-®® including condemnation,®-®^ 
deeds,® ®2 employment contracts,®-®® fraud,®-®^ land¬ 
lord and tenant,®-®® limitations,®-®® nuisance,®-®'^ 
ownership of a business,®-®® replevin,®-®® and 
trusts.®-®® The rules have been applied in actions 
involving insurance,®-®^ such as automobile liability 
insurance,®-®® fire insurance,®-®® and life insur- 


—Chicago. R. I. & P. R. Co. v. Wil¬ 
liams, C.A.Iowa, 245 P.2d 397, cer¬ 
tiorari denied 78 S.Ct, 83. 3.55 U.S. 
855, 2 Li.Ed.2d 63—Zimmerman v. 
Mathews Trucking Corp., C.A.Ark., 
203 P.2d 864, modified on other 
grounds 205 F.2d 837—Consumers 
Power Co. v. Nash, C.C.A.Mich., 164 
F.2d 657—Reid v. NeLson, C.C.A. 
Fla., 154 F.2d 724, certiorari denied 
67 S.Ct. 47, 329 U.S. 716, 91 L.Ed. 
621—Dealer’s Transport Co. v. 
Reese, C.C.A.Ala., 138 F.2d 638, cer¬ 
tiorari denied 64 S.Ct. 939, 321 U.S. 
798, 88 L.Ed. 1086. 

Tex.—Thompson v. Jason, Civ.App., 
265 S.W.2d 920, refused no reversi¬ 
ble error. 

2.10 U.S.—Bradley Min. Co. v. Boice, 
C.A.Idaho. 194 F.2d 80, certiorari 
denied 72 S.Ct. 1033, 343 U.S. 941, 
96 L.Ed. 1347, motion denied 198 
F.2d 790, vacated on other grounds 
73 S.Ct. 797. 345 U.S. 932, 97 L.Ed. 
1361, and rehearing denied, C.A., 
205 F.2d 937, certiorari denied 74 
S.Ct. 126, 346 U.S. 874, 98 L.Ed. 
382. 

2.15 U.S.—Fruit Industries, Inc. v. 
Petty, C.A.Fla., 268 F.2d 391—Uhl 
V. Echols Transfer Co., C.A.Ala., 
238 F.2d 760—^Knight v. Loveman. 
Joseph & Loeb. Inc., C.A.Ala., 217 
F.2d 717—Ft. Worth & D. Ry. Co. 
V. Thompson, C.A.Tex., 216 F.2d 790 
—^Arnaud’s Restaurant v. Cotter, 
C.A.La., 212 F.2d 883, certiorari de¬ 
nied 75 S.Ct. 295, 348 U.S. 916, 99 
L.Ed. 717—Kilmer v. Gustason, C. 
A.Pla., 211 F.2d 781—Atlantic Coast 
Line R. Co. v. PidS, C.A.Fla., 197 
F.2d 163, certiorari denied 73 S.Ct. 
166, 344 U.S. 874, 97 L.Ed. 677— 
Capella v. Zurich General Acc. Lia¬ 
bility Ins. Co., C.A.La., 194 P.2d 
558. 

3. U.S.—Stadia Oil & Uranium Co. v. 
Wheelis, C.A.Utah, 251 P.2d 269— 
Tillman v. Great Am. Indem, Co. of 
N. Y., C.A.Wis., 207 P.2d 688— 
Magnolia Petroleum Co. v. Howard, 


C.A.Okl., 193 P.2d 269—Atlantic 
Greyhound Corp. v. Eddins, C.A.S. 
C., 177 F.2d 954—Cities Service Oil 
Co. V. Harvey, C.C.A.Okl., 148 F.2d 
780—Miller v. U. S., C.C.A.Pa., 137 
P.2d 692—Phoenix Blue Diamond 
Express v. Mendez, C.C.A.Ariz.. 103 
P.2d 66, certiorari denied 60 S.Ct. 
79, 308 U.S. 666, 84 L.Ed. 475— 
Elzig V. Gudwangen, C.C.A.Minn., 
91 F.2d 434—U. S. v. Huddleston, 
C.C.A.Ill., 81 F.2d 693—Globe & 
Rutgers Fire Ins. Co. v. Gulf Coast 
Erection Co., C.C.A.Tex., 68 F.2d 
309—Delaware, L. & W. R. Co. v. 
Rebmann, C.C.A.N.Y., 285 F. 317— 
Southern Power Co. v. McClure, 
N.C., 239 F. 495. 162 C.C.A. 373. 

D.C.—Economon v. Barry-Pate Motor 
Co.. 3 F.2d 84, 55 App.D.C. 143. 

4 C.J. p 866 note 65 [b]. 

Where evidence Is conflicting 
U.S.—Greinke v. Yellow Cab Co., C.A. 
Ill., 250 F.2d 865—Rich v. Warren. 
C.C.A.Ky., 123 F.2d 198—Baker, 
Fentress & Co, v. Young, C.C.A. 
Wis., 55 F.2d 53. 

Bristol Gas & Electric Co. v. Boy, 
C.C.A.Tenn., 261 F. 297. 

4 . U.S.—Sprinkle v. Davis. C.C.A. 
Va„ 116 P,2d 625, 128 A.L.R. 1101, 
rehearing denied 117 F.2d 938, cer¬ 
tiorari denied 62 S.Ct. 90, 314 U.S. 
647, 86 L.Ed. 519. 

5. U.S.—^U. S. V. Marsh, C.C.A.Va., 
108 F.2d 668. 

0. U.S.—West Tennessee Grain Co. 
V. J. C. Shaffer & Co., C.C.A.Tenn., 
299 F. 197—Chesapeake & O. Ry. 
Co. V. McKell, Ohio, 221 F. 934, 137 
C.C.A. 604. 

6.50 U.S.—Blair v. Cullom, C.C.A.N. 
Y., 168 F.2d 622. 

6.51 U.S.—Rait v. Federal Land 
Bank of St. Paul, C.C.A.N.D., 136 
F.2d 447. 

6.52 D.C.—Moore v. Guy, 185 F.2d 
476, 77 U.S.App.D.C. 379. 

6.53 U.S.—Blair v. Cullom, C.C.A.N. 

1 T.. 168 F.2d 622. 
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•6.54 U.S.—Oosterhuis v. Palmer, C, 
C.A.N.Y., 137 P.2d 322, 153 A.L.R. 
475—McVeigh v. McGurren, C.C.A. 
Ill., 117 P.2d 672, certiorari denied 
McGurren v. McVeigh, 61 S.Ct. 960, 

313 U.S. 573, 85 L.Ed. 1531. 

6.55 U.S.—Phillips Petroleum Co. v. 
Bynum, C.C.A.Tex., 156 F.2d 196, 
certiorari denied 67 S.Ct. 44, 329 
U.S. 714, 91 L.Ed. 620. 

6.56 U.S.—Hercules Powder Co. v. 
Bannister. C.A.Tenn., 171 F.2d 262 
—Phillips Petroleum Co. v. John¬ 
son, C.C.A.Tex., 165 F.2d 185, cer¬ 
tiorari denied 67 S.Ct. 87, 329 U.S. 
730. 91 L.Ed. 1632. 

6.57 U.S.—Douglas Aircraft Co. v. 
Kerns, C.C.A.Okl., 164 F.2d 1007. 

6.58 U.S.—Big Four Mills v. Dob¬ 
bins, C.C.A.Ga., 162 F.2d 108. 

6.59 U.S.—Zig Zag Spring Co. v. 
Comfort Spring Corp., C.A.N.J., 200 
F.2d 901. 

6.60 U.S.—^Darden v. Darden, C.C.A. 
Va., 162 F.2d 208. 

6.61 U.S.—State Farm Mut. Auto. 
Ins. Co. V. Palmer, C.A.Ariz., 237 F. 
2d 887, 60 A.L.R.2d 1138—Conti¬ 
nental Distributing Co. v. Reading 
Co.. C.C.A.Pa., 168 P.2d 967—Mutu¬ 
al Life Ins. Co. of N. Y. v. Asbell, 
C.C.A.S.C., 163 P.2d 121, certiorari 
denied 08 S.Ct. 221, two cases, 333 
U.S. 837, 92 L.Ed. 410—Mutual Life 
Ins. Co. of N. Y. V. Picard, C.C.A. 
La., 155 P.2d 106. 

6.62 U.S.—Standard Acc. Ins. Co. of 
Detroit, Mich. v. Winget, C.A.Cal., 
197 F.2d 97. 

6.63 U.S.—Hanover Fire Ins. Co. of 
N. Y. V. Argo, C.A.Ga., 261 F.2d 80 
—SundQulst V. Camden Fire Ins. 
Ass’n, C.C.A.I11., 119 F.2d 955, cer¬ 
tiorari denied Camden Fire Ins. 
Ass’n V. SundQuist, 62 S.Ct. 110, 

314 U.S. 658, 86 L.Ed. 627. 
Amount of verdict 

U.S.—Taubman v. Allied Fire Inak 
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ance.®*®^ 

The rules as to the review of a jury’s verdict by 
the court of appeals have also been applied in ac¬ 
tions for tort,® ®5 such as malicious prosecution,®* 
malpractice,®*®^ and trespass.®*®® Further, the rules 
have been applied in actions for personal injuries®*®**^ 
and death®*^® arising from a grade-crossing acci- 
dent®*7t or a collision between motor vehicles.®*'^^ 


36 C.J.S. 

Likewise, the rules have been applied on the issues 
of negligence,®*'^® contributory negligence,®*'^'^ com¬ 
parative negligence,®*'^® assumption of risk,6**^® and 
proximate cause.®*^^ 

These rules have also been applied in actions 
arising under various federal statutes,®*^® such as 
the anti-trust laws,®**?® the Fair Labor Standards 


Co. of Utica, C.C.A.Md., 160 F.2d 
167. 

6.64 U.S.—-New York Life Ins. Co. v. 

Dick, C.A.N.D., 262 F.2d 43, certio¬ 
rari granted 78 S.Ct. 1370, 367 U.S. 
925, 2 L.Ed.2d 1369—Prudential 

Ins. Co. of America v. Wlllsey, C. 
A.Utah, 214 F.2d 729—Mutual Life 
Ins. Co. V. Hartung, C.C.A.Mich., 
162 F.2d 202—Cochran v. Order of 
United Commercial Travelers of 
America, C.C.A.Okl., 143 P.2d 82. 

6.65 U.S.—Blake v. W. R. Chamber¬ 
lin & Co.. C.A.Cal.. 176 F.2d 611 
—Union Pac. R. Co. v. Biank, C.C.A. 
Neb., 167 F.2d 291—Lee Way Motor 
Freight v. True, C.C.A.Okl., 166 F. 
2d 38—Peitzman v. City of Illmo, 
C.C.A.Mo., 141 F.2d 956, certiorari 
denied 65 S.Ct, 47, 323 U.S. 718, 89 
L.Ed. 677, rehearing denied 65 S. 
Ct. 112, 323 U.S. 813, 89 L.Ed. 647. 

AMonnt of verdict 
U.S.—Agnew v. Cox, C.A,Mo., 264 F. 
2d 263—Railway Exp. Agency, Inc. 
V. Epperson, C.A.Mo,, 240 F.2d 189 
—National Alfalfa Dehydrating & 
Mill. Co. V. Sorensen, C.A.Neb., 220 
F.2d 858—Glendenning Motorways 
V. Anderson, C.A.Minn., 213 P.2d 432 
—Twentieth Century-Fox Film 
Corp. V. Brookside Theatre Corp., 
C.A.Mo., 194 P.2d 846, certiorari de¬ 
nied 72 S.Ct. 1035, 343 U.S. 942, 96 
L.Ed. 1348—Leverton v. Curtis Pub. 
Co., C.A.Pa., 192 F,2d 974—Mis- 
sourl-K.-T. R. Co. of Tex. v. Rldg- 
way, C.A.MO., 191 P.2d 363—Louis¬ 
ville & N. R. Co. V. Bolts. C.A.Mo., 
173 F.2d 164—Francis v. Seas Ship¬ 
ping Co.. C.C.A.N.Y., 158 F.2d 584 
—Peitzman v. City of Illmo, C.C.A. 
Mo., 141 F.2d 956, certiorari denied 
65 S.Ct. 47. 323 U.S. 718, 89 L.Ed. 
677, rehearing denied 65 S.Ct. 112, 
323 U.S. 813, 89 L.Ed. 647. 

6.66 U.S.—Gleghorn v. Koontz. C.A. 

Tex., 178 F.2d 133—Campbell v. 
Yellow Cab Co., C.C.A.Pa., 137 F.2d 
918. j 

6.67 D.C.—Christie v. Callahan, 124 | 
F.2d 826, 75 U.S.App.D.C. 133. 

6.68 U.g.—West Virginia Pulp & Pa¬ 
per Co. v. Cone, C.C.A.S.G., 163 
F.2d 576, certiorari denied 67 S.Ct. 
67. 329 U.S. 701, 91 L.Ed. 612, re¬ 
versed on other grounds 67 S.Ct. 
752, 330 U.S. 212, 91 L.Ed. 849. 
motion denied 67 S.Ct. 1090 and 67 

S.Ct. 1725, 831 U.S. 794, 91 L.Ed. 


1822, certiorari denied 68 S.Ct. 1337, 
334 U.S. 827, 92 L.Ed. 1765. 

6.69 U.S.—Clinton Poods, Inc. v. 
Youngs, C.A.Iowa, 266 F.2d 116— 
Great Am. Indem. Co. v. Rose. C.A. 
La., 242 F.2d 269—Greyhound Corp. 
V. Dewey, C.A.La., 240 F.2d 899— 
Kirstner v. Atlantic Greyhound 
Corp., C.A.N.C., 190 F.2d 422—Bos¬ 
ton & M. R. R. V. Coppellottl. C.C.A. 
Mass., 167 F.2d 201—Pearce v. Le¬ 
high Val. R. Co.. C.C.A.N.J.. 157 F. 
2d 262—Boston & M. R. R. v. Ca¬ 
bana, C.C.A.Mass., 148 F.2d 150, cer¬ 
tiorari denied 65 S.Ct. 1414. 325 U. 

S. 873, 89 L.Ed. 1991—Texarkana 
Bus Co. V. Baker, C.C.A.Tex., 142 
P.2d 491—Scroggs v. American 
Stove Co.. C.C.A.Ind.. 142 P.2d 297. 

Rice V. Union Pac. R. Co., D.C. 
Neb., 82 P.Supp. 1002. 

D.C.—^Jackson v. Wilson Trucking 
Co., 243 F.2d 212, 100 U.S.App.D.C. 
106—Adams v. Capital Transit Co., 
154 F.2d 859, 81 U.S.App.D.C. 78— 
Gardner v. Capital Transit Co., 152 
F.2d 288, 80 U.S.App.D.C. 297, cer¬ 
tiorari denied 66 S.Ct. 824, 327 U.S. 
795, 90 L.Ed. 1021. 

Bamages 

U.S.—Agnew v. Cox, C.A.Mo., 254 F. 
2d 263—^Kroger Co, v. Rawlings, 
C.A.Tenn., 251 P.2d 943—Bainbrlch 
v. Hammond Iron Works, C.A.Wyo., 
249 F.2d 348—Chesapeake & O. Ry. 
Co. V. Newman, C.A.Ohio, 243 P.2d 
804—Knight v. Loveman, Joseph 
& Loeb, Inc., C.A.Ala., 217 F.2d 717 
—^Atlantic Coast Line R. Co. v. 
Pldd, C.A.Fla.. 197 P.2d 153, certio¬ 
rari denied 73 S.Ct. 166, 344 U.S. 
874, 97 L.Ed. 677—Stephenson v. 
Steinhauer, C.A.N.D., 188 F.2d 432 
—Railway Exp. Agency v. Cox, C. 
A.Tex., 179 P.2d 693—Scott v. Bal¬ 
timore & O. R. Co., C.C.A.Pa., 151 
F.2d 61—Pariser v. City of New 
York, C.C.A.N.Y., 146 F.2d 431— 
Houston Coca-Cola Bottling Co. v. 
Kelley, C.C.A.Tex., 131 P.2d 627. 

6.70 U.S.—Atlantic Greyhound Corp. 
V. Eddlns, C.A.S.C., 177 F.2d 954- 
Terminal Transport Co. v. Butler, 
C.A.Ga., 177 F.2d 761—Balchunas 
V. Palmer, C.C.A.N.Y., IBl F.2d 842 
—^Earl W. Baker & Co. v. Lagaly, 
C.C.A.Okl., 144 F.2d 344, 154 A.L.R. 
1098—Voelkel v. Bennett, C.C.A.Pa., 
116 P.2d 102. 

Amoiiat of a*nrard 

U.S.—^Herzig v. Swift St Co., C.C.A.N. 

T. , 154 F.2d 64, certiorari denied 

1224 


66 S.Ct. 1122, 328 U.S. 849, 90 L.Ed. 
1622. 

6.71 U.S.—Atlantic Coast Idne R. 
Co. V. Soffer, C.A.Fla.. 184 P.2d 842. 

6.72 U.S.—Merchant’s Fast Motor 

Lines, Inc. v. Lane, C.A.Tex., 259 
P.2d 336—Thedorf v. Lipsey, C.A. 
Wis., 237 F.2d 190—Atlantic Grey¬ 
hound Corp. V. Crowe, C.A.Ca., 177 
F.2d 635—Miller v. Advance 

Transp. Co., C.C.A.Ill., 126 F.2d 442. 
certiorari denied Advance Transp. 
Co. V. Miller, 6.3 S.Ct. 32, 317 U.S. 
641, 87 L.Ed. 516. 

AmoiULt of verdict 

U.S.—Schall v. U. S., C.A.N.Y., 212 
P.2d 951. 

6.73 U.S.—Greyhound Corp. v. Dew¬ 
ey, C.A.La., 240 F.2d 899—C. I. T. 
Financial Corp. v, Glover, C.A.N.Y., 
224 P.2d 44—Hill v. Railway Exp. 
Agency, C.A.I11., 187 F.2d 184—Led¬ 
better V. Great Atlantic & Pac. Tea 
Co., C.A.N.C., 186 F.2d 501—Carter 
Carburetor Corp. v. Riley, C.A. 
Minn., 186 F.2d 148—Kinaer v. Rlss 
& Co., C.A.I11., 177 F.2d 316—Cities 
Service Oil Co. v. Harvey, C.C.A. 
Okl., 148 F.2d 780—Scroggs v. 
American Stove Co., C.C.A.Ind., 142 
F.2d 297. 

Cocuzza V. Beryllium Corp., D.C. 
Pa., 81 P.Supp. 673. 

D.C.—Robertson v. Washington Ry. & 
Electric Co., 279 F. 180, 61 App. 
D.C. 311. 

Bast clear chaaoe doctrine 

D.C.—Amdur v. Jacobsen, 18 F.2d 
831, 57 App.D.C. 181. 

6.74 U.S.—Dyess v. W. W. Clyde Sc 
Co., C.C.A.Utah. 132 P.2d 972. 

6.75 U.S.—Union Pac. R. Co. v. Den- 
ver-Chicago Trucking Co„ C.A. 
Neb., 202 P.2d 31. 

6.76 U.S.—Union Pac. R. Co. v. 
Blank. C.C.A.Neb., 167 F.2d 291. 

6.77 U.S.—Port Worth & D. Ry. Co, 

V. Threadglll, C.A.Tex., 228 P.2d 
807—Pennsylvania R. R. v. Goldie, 
C.A.Mlch.. 182 P.2d 9—Terminal R. 
Ass’n of St. Louis v. Fltzjohn, C.C. 
A.Mo., 165 F.2d 473, 1 A,L.R.2d 290 
—Anderson v. Lorentzen, C.C.A.N. 
T.. 160 F.2d 173. 

0.78 U.S.—^De PasQuale v. Wllllama- 
Bauer Corp., C.C.A.N.Y.. 151 F.2d 
578, certiorari denied 66 S.Ct. 1007, 
328 U.S. 836, 90 L.Ed. 1612. 

6.79 U.S.—Bigelow v. RKO Radio 
Pictures. C.C.A.I11., 150 F.2d 877, 
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Act,®*80 the Federal Employers^ Liability 
the Jones Act,®-® 2 the Labor Management Relations 
Act,® the Miller Act,®*®^ and the Safety Ap¬ 
pliance Act.®-®® 

§ 297(64). Findings of Court 

a. In general 

b. When reviewable 

a. In General 

Under the Federal Rules of Civil Procedure, findings 


of fact by the trial court ihall not bo oot atide unloaa 
clearly erroneous, and due regard ahall be given to the 
opportunity of the trial court to Judge of the credibility 
of the witnesses. ' 

It was formerly the rule that the fact findings of 
the trial court in a case tried without a jury were 
given the same effect or weight as jury verdicts,.'*^ 
and were regarded as conclusive and binding on the 
appellate court if sustained by substantial evidence.® 
However, under Rule 52 of the Federal Rules of 


reversed on other grrounds 66 S.Ct. 
B74, 327 U.S. 251, 90 L.Ed. 652, re¬ 
hearing? denied 66 S.Ct. 815, 327 U.S. 
817, 90 L.Ed. 1040. 

6.80 U.S.—De PasQuale v. Williama- 
Bauer Corp., C.C.A.N.Y., 151 F.2d 
678, certiorari denied 66 S.Ct. 1007, 
328 U.S. 836, 90 L.Ed. 1612—Mt. 
Clemens Pottery Co. v. Anderson, 
C.C.A.Mich., 149 P.2d 461, reversed 
on other grounds 66 S.Ct. 1187, 328 

U. S. 680. 90 L.Ed. 1515, rehearing 
denied 67 S.Ct. 25, 329 U.S. 822, 91 
L.Ed. 699. 

6.81 U.S.—Fox V. New York Cent, R. 
Co., C.A.N.y.. 267 F.2d 532—Siegrist 

V. Delaware, L. & W, R. Co., C.A.N. 
Y., 263 P.2d 616—Golden v. Reading 
Co., C.A.Pa., 263 F.2d 567—Chicago 
Great Western Ry. Co. v. Smith, C. 
A.Minn., 228 P.2d 180—Chesapeake 
& O. Ry. Co. V, Thomas, C.A.Va., 
198 F.2d 783, certiorari denied 73 
S.Ct. 387, 344 U.S. 921. 97 L.Ed. 
709—Stanezak v. Pennsylvania R. 
Co., C.A.Ill., 174 F.2d 43—Louis¬ 
ville & N. R. Co. V. Botts, C.A.MO., 
173 F.2d 164—Cafasso v. Pennsyl¬ 
vania R. Co., C.A.Pa., 169 F.2d 451 
—Fleming v. Kellett, C.C.A.Okl., 
167 F.2d 265—Terminal R. Ass’n of 
St. Louis v. Howell. C.C.A.Mo., 165 
F.2d 135—Henwood v. Chaney, C.C. 
A.Mo., 166 F.2d 392, certiorari de¬ 
nied 67 S.Ct. 113, 329 U.S. 760. 91 
L.Ed. 655—Scott v. Baltimore & O. 
R. Co.. C.C.A.Pa., 151 P.2d 61— 
Waddell v. Chicago & E. I. R. Co., 
C.C.A.Ill., 142 F.2d 309, certiorari 
denied 65 S.Ct. 69, 323 U.S. 732, 89 
L.Ed. 587. 

Amount of verdict 

U.S.—Bassett v. New York, C. & St. 
L. R. Co., C.A.Pa., 235 F.2d 900— 
Fort Worth & D. Ry. Co. v. Harris, 
C.A.Tex., 230 F.2d 680—Tennessee 
Copper Co. v. Smith, C.A.Tenn., 216 
P.2d 428—^Atlantic Coast Line R. 
Co. V. Dixon, C.A.Ga., 207 F.2d 899 
—New York, N. H. & H. R. Co. v. 
Zermani, C.A.Mass., 200 F.2d 240, 
certiorari denied 73 S.Ct. 729, 345 

U. S. 917, 97 L.Ed. 1361—St. Louis 
Southwestern Ry. Co. v. Ferguson, 
C.A.Mo., 182 P.2d 949—Texas Pa- 
ciflc-Missourl Pac. Terminal R. of 
New Orleans v. Welsh. C.A.La., 179 
P.2d 880—Chicago & N. W. Ry. Co. 

V. Curl. C.A.Minn., 178 F.2d 497— 


Buchanan v. Chicago & N. W. Ry. 
Co.. C.C.A.Ill., 159 F'.2d 576—Scott 
V. Baltimore & O. R. Co., C.C.A.Pa., 
151 F.2d 61. 

Apportionment of damages under 
the comparative negligence rule is 
for the jury subject to review if ex¬ 
cessive as a matter of law. 

U.S.—Atlantic Coast Line R. Co. v. 
Anderson, C.A.Pla., 267 F.2d 329. 

6.82 U.S.—Offshore Co. v. Robison, 
C.A.La., 266 F.2d 769—Nunes v. 
Farrell Lines. Inc., C.A.Mass., 227 
F.2d 619—Zientek v. Reading Co., 
C.A.Pa., 220 F.2d 183, certiorari de¬ 
nied 76 S.Ct. 65, 350 U.S. 846, 100 
L.Ed. 764, rehearing denied 76 S.Ct. 
345, 350 U.S. 960, 100 L.Ed. 834— 
Bay State Dredging & Contract¬ 
ing Co. V. Porter, C.C.A.Mass., 153 
P.2d 827—^Pollard v. Seas Shipping 
Co., C.C.A.N.Y., 146 F.2d 875. 

Xnadeguats verdict 

U.S.—Webb V. U. S. Lines Co., C.A. 
N.Y., 266 F.2d 611. 

6.83 U.S.—^United Mine Workers of 
America v. Meadow Creek Coal 
Co., C.A.Tenn., 263 F.2d 62—United 
Brick & Clay Workers of America 
V. Deena Artware, Inc., C.A.Ky., 
198 F.2d 637, certiorari denied 73 
S.Ct. 277, 344 U.S. 897, 97 L.Ed. 
694, rehearing denied 73 S.Ct. 346, 
344 U.S. 919, 97 L.Ed. 708. 

Amount of verdict 

U.S.—Shirley-Herman Co. v. Interna¬ 
tional Hod Carriers, Bldg. & Com¬ 
mon Laborers Union of America, 
Local Union No. 210, C.A.N.Y., 182 
F.2d 806. 

6A4 U.S.—Ross Engineering Co. v. 

Pace. C.C.A.Va., 163 P.2d 35. 

6.85 U.S.—New York, C. & St. L. R. 
Co. V. Affolder, C.A.Mo., 174 F.2d 
486, reversed on other grounds 70 
S.Ct. 509, 339 U.S. 96, 94 L.Ed. 683. 
7. U.S.—Oliver v. Bell, C.C.A.Pa., 103 
F.2d 760—^A. E. Barker & Co. of 
California v. Gilinsky Fruit Co., 
C.C.A.Neb., 100 F.2d 863—U. S. v. 
Nugent, C.C.A.Ky., 100 F.2d 216-— 
Wall V. U. S., C.C.A.Kan., 97 F.2d 
672, certiorari denied 59 S.Ct. 104, 
. 305 U.S. 632, 83 L.Ed. 406-r-Gain v. 
Southern Alkali Corporation, C.C.A. 
Tex., 95 F.2d 188—Mermls v. 
Waldo, C.C.A.Kan., 91 F.2d 391— 
U. S. v. Washington Dehydrated 
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Food Co., C.C.A.MO., 89 F.2d 60C 
—Wellston Trust Co. of St. Louis 
v. Snyder, C.C.A.Mo., 87 F.2d 44— 
City of Philadelphia v. Standard 
Oil Co. of Pennsylvania, C.C.A.Pa., 
79 F.2d 764, certiorari denied 66 S. 
Ct. 443, 297 U.S. 705, 80 L.Ed. 992 
—Willcuts v. Stoltze, C.C.A.Minn., 
73 F.2d 868—Motter v. Wallace, 
C.C.A.Kan., 72 P.2d 678—School 
Dist. of Lepanto of Poinsett Coun¬ 
ty, Ark., v. First Detroit Co., C.C. 
A.Ark., 72 F.2d 654—Anderson v. 

U. S., C.C.A.Mo., 65 F.2d 870—Per¬ 
ry V. Wiggins, C.C.A.Mo., 67 F.2d 
622, certiorari denied 53 S.Ct. 12, 
287 U.S. 609, 77 L.Ed. 529—U. S. 

V. Perry, C.C.A.Ark., 55 F.2d 819 
—White v. U. S., C.C.A.Okl., 48 F. 
2d 178—Fidelity & Deposit Co. of 
Maryland v. Hay, C.C.A.Pa., 9 F.2d 
749, certiorari denied 46 S.Ct. 474, 
271 U.S. 663, 70 L.Ed. 1139—Bank 
of Waterproof v. Fidelity & Deposit 
Co. of Maryland, C.C.A.La., 299 F. 
478, certiorari denied Fidelity & 
Deposit Co. of Maryland v. Bank of 
Waterproof, 45 S.Ct. 98, 266 U.S. 
618, 69 L.Ed. 47. 

4 C.J. p 876 note 78. 

Scope of review in jury-waived oases 
under prior law see infra § 298(1). 
BUzed guastions of law and fact 
Findings on mixed questions of 
law and fact have been held within 
the text rule. 

U.S.—Rutan v. Johnson & Johnson, 
N.J., 231 F. 369, 145 C.C.A. 363. 

8 . U.S.—In re Duvall, C.C.A.Ill., 103 
F.2d 663—U. S. v. Nelson, C.C.A. 
Ark., 102 F.2d 615, certiorari de¬ 
nied 60 S.Ct. 81, 308 U.S. 560, 84 
L.Ed. 462—Universal Gas Co. v. 
Central Illinois Public Service Co., 
C.C.A.I11., 102 F.2d 164—Illinois Bell 
Telephone Co. v. Slattery, C.C.A. 
Ill., 102 F.2d 68, certiorari denied 
Slattery v. Illinois Bell Telephone 
Co., 69 S.Ct. 1046. 307 U.S. 648. 83 
L.Ed. 1527—Nance v. Hilliard, C.C. 
A.Mo., 101 F.2d 957—Burkhard Inv. 
Co. V. U. S., C.C.A.Cal., 100 P.2d 
642—^North American Accident Ins. 
Co. V. Anderson, C.C.A.C 0 I 0 ., 100 
F.2d 452—Guiles v. U, S., C.C,A. 
Idaho, 100 F.2d 47—Indianapolis 
Glove Co. v. U. S., C C A.Ind., 90 P. 
2d 816—Glens Falls Ins, Co>/ of 
Glens Falls, N. Y...‘v. SherrJtt. C.C. 
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Civil Procedure, 28 U.S.C.A., and under decisions 
apart therefrom, the trial court’s findings are of less 
binding effect, and the court of appeals may review 
such findings to the extent permissible under the 


practice which formerly prevailed in equity ap¬ 
peals,^ discussed infra subdivision b of this section. 

Under the Rule, the appellate court must give due 


A;Va.. 96 F.2d 823-~Atlanta & St. 
A. B. Ry. Co. V. Barnes, C.C.A.Pla., 
■95 F.2d 273, rehearing denied 96 P. 
2d 18—Vitagraph, Inc. v. Perel- 
man, C.C.A.Pa., 95 P.2d 142, certio¬ 
rari denied Vitagraph Inc. v. Perel- 
man. 69 S.Ct. 68, 305 U.S. 610, 83 L. 
Ed. 388--U. S. V. Dickinson, C.C.A. 
Mass., 96 F.2d 65—Oil Shares v. 
Kahn. C.C.A.N.J., 94 F.2d 751. re¬ 
versed on other grounds Oil Shares 
V. Commercial Trust Co. of New 
Jersey. 58 S.Ct. 1059, 304 U.S. 551, 
82 Li.Ed. 1522—State Farm Mut. 
Automobile Ins. Co. v. Coughran, 
C.C.A.Cal., 92 F.2d 239, reversed 
on other grounds 68 S.Ct. 670, 303 
U.S. 485, 82 L..Ed. 970—U. S. v. 
Gamble-Skogmo, C.C.A.Minn., 91 F. 
2d 372—Stuyve.sant Ins. Co. v. Sus¬ 
sex Fire Ins. Co., C.C.A.N.J., 90 F. 
2d 281, certiorari denied 58 S.Ct. 
144, 302 U.S. 742, 82 L.Ed. 573— 
Plumer v. Hewitt, C.C.A.Ill., 88 F. 
2d 977—Arkansas Fuel Oil Co. v. 
City of Blackwell, C.C.A.Okl., 87 
P.2d 50—Murphy v. Sun Oil Co., 
C.C.A.Tex., 86 F.2d 895. certiorari 
denied 57 S.Ct. 754, 300 U.S. 683, 
81 Li.Ed. 886—Kansas City Marble 
& Tile Co. v. Penker Const. Co., C. 
C.A.Va., 86 F.2d 287—Martin v. 
Luster, C.C.A.Wls., 85 F.2d 833. 
certiorari denied Luster v. Mar¬ 
tin. 57 S.Ct. 610, 300 U.S. 667, 81 
L.Ed. 874—Enterprise Coal Co. v. 
Phillips. C.C.A.Pa., 84 F.2d 665— 
Crown Willamette Paper Co. v. Mc¬ 
Laughlin, C.C.A.Cal., 81 F.2d 365. 
certiorari denied 56 S.Ct. 939, 298 

U. S. 674, 80 L.Ed. 1396—Mutual 
Life Ins. Co. of New York v. Tread¬ 
well. C.C.A.La., 79 F.2d 487—Joyce 

V. Humbird, C.C.A.Ill., 78 F.2d 386. 
certiorari denied 56 S.Ct, 175, 296 

U. S. 641, 80 L.Ed. 456—William T. 
Joyce Co. v. Humbird, C.C.A.Ill., 
78 F.2d 386, certiorari denied 56 S. 
Ct. 175, 296 U.S. 641, 80 L.Ed. 456. 
and 66 S.Ct. 176, 296 U.S, 641, 80 
L.Ed. 456—Sternberg Co. v. State 
Nat. Bank of Texarkana, Ark., C.C. 
A.La., 69 F.2d 759—Constitution 
Indemnity Co. v. Lane, C.C.A.Tenn., 
67 P.2d 433—Taylor v. Scarborough, 
C.C.A.N.Y., 66 P.2d 589—Twyman 

V. Radiant Glass Co., C.C.A.Ark., 
56 P.2d 119—U. S. V. 94 Dozen. 
More or Less, Half-Gallon Bottles 
Capon Springs Water, C.C.A.Pa., 61 
P.2d 913—Gawf v. U. S., C.C.A.Okl., 
48 P.2d 182—White v. U. S.. C.C.A. 
Okl., 48 F.2d 178—Chesapeake 
Lighterage & Towing Co. v. Balti¬ 
more Copper Smelting & Rolling 
Co., C.C.A.Md., 40 F.2d 394—Grouf 
V. State Nat. Bank of St. Louis, 
C.C.A.MO., 40 P.2d 2—^Nye v. Chase 
Nat. Bank, C.C.A.Mlnn., 34 F.2d 435 


—^Abernathy v. State of Oklahoma 
ex rel. Goar, C.C.A.Okl., 31 F.2d 547, 
certiorari denied 60 S.Ct. 81, 280 U. 
S. 599, 74 L.Ed. 645—Cino Theatre 
Co. V. B/G Sandwich Shops, C.C.A. 
Ohio, 24 F.2d 31—Dunbar Bros. Co. 
V. Consolidated Iron-Steel Mfg. Co., 
C.C.A.Conn., 23 F.2d 416, certiorari 
denied Consolidated Iron-Steel 
Mfg. Co. V. Dunbar Bros. Co., 48 
S.Ct. 560, 277 U.S. 699, 72 L.Ed. 
1007—Wabash Ry. Co. v. South j 
Daviess County Drainage Dlst. C. I 

C. A.Mo.. 12 F.2d 909, certiorari de¬ 
nied 47 S.Ct. 455, 273 U.S. 751, 71 I 
L.Ed. 873. error dismi.ssed 47 S.Ct. 
668, 274 U.S. 764, 71 L.Ed. 1328—1 
American Concrete Steel Co. v. 
Hart, C.C.A.N.Y., 285 F. 322—Amer¬ 
ican Trading Co. v. Steele, C.C.A. 
China. 274 P. 774. 

D.C.—Consolidated Realty Corpora¬ 
tion V. Dunlop, 114 F.2d 16, 72 App. 

D. C. 273—C<^ntral of Georgia Ry. 
Co. V. West Virginia Pulp & Paper 
Co., 92 F.2d 292. 67 App.D.C. 309— 
Shell Eastern Petroleum Products 
V. White, 68 F.2d 379. 62 App.D.C. 
332—Neely Electric Construction & 
Supply Co. V. Browning, 25 App. 
D.C. 84. 

4 C.J. p 876 note 78—62 C.J. p 766 
note 96. 

Error as a matter of law 

(1) The only question or Inquiry 
before the appellate court for review 
was whether or not the findings were 
for some reason erroneous or wrong 
as a matter of law. 

U.S.—Southwest Pump & Machinery 
Co. V. Jones, C.C.A.Mo., 87 F.2d 
879. 

(2) On such Inquiry, the trial 
court's findings were to be given 
great weight and would not be light¬ 
ly disturbed by the appellate court. 
U.S.—Southwest Pump & Machinery 

Co. V. Jones, supra—Scavenger 
Service Corporation v. Courtney, 
C.C.A.Ill., 85 F.2d 826—U. S. v. 
Algodones Land Co., C.C.A.N.M., 52 
F.2d 359. 

Goode V. Oceanic Steam Nav. 
Co., N.Y., 251 F. 556, 163 C.C.A. 
650. 

Baw or equity 

Power of court to review facts de¬ 
pended on whether appeal was from 
Judgment at law or decree in equity. 
U.S.—Lumbermen’s Trust Co. v. Town 
of Ryegate, C.C.A.Mont., 61 F.2d 14. 

9. U.S.—Continental Cas. Co. v. 
Stokes, C.A.Fla., 249 F.2d 152— 
Jersey Ins. Co. of N. Y. v. Heffron, 
C.A.S.C., 242 F.2d 136—Eastern Oil 
Co. V. Holcomb, Okl., 212 F. 126, 
128 C.C.A. 642—N. L. R. B. v. South¬ 
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land Mfe. Co., C.A.4, 20t K.2d 244 
—Bjornson v. Alaska S. S. Co., C.A. 
Wash., 193 F.2d 433—Orvis v. Hig¬ 
gins, C.A.N.y., 180 F.2d 537, certio¬ 
rari denied 71 S.Ct. 37, 340 U.S. 
810, 95 L.Ed. 595—Grace Bros. v. 
C. I. R., C.A.9, 173 F.2d 170—Hud¬ 
speth V. Esso Standard Oil Co., C. 
A.Ark., 170 F.2d 418—U. S. v. Alu¬ 
minum Co. of America, C.C.A.N.Y., 
148 F.2d 41C—N. L. R. B. v. Acme- 
Evans Co., C.C.A.7, 130 F.2d 477. 
certiorari dmied Acme-Evans Co. 
V. N. L. R. B., 63 S.Ct. 769, 318 U. 
S. 772, 87 L.Ed. 1142, rehearing de¬ 
nied 63 S.Ct. 851, 318 U.S. 802, 87 
L.Ed. 1166—Katz Underwear Co. 
v. U. S., C.C.A.Pa., 127 F.2d 965— 
Equitable Lite Assur. Soc. of U. S. 
V. Irelan, C.C.A.Mont., 123 F.2d 462 
—U. S. v. Still. C.C.A.S.C., 120 F.2d 
876, certiorari denied Still v. U. S., 
62 S.Ct. 135, 314 U.S. 671, 86 L.Ed. 
537—Wittmaycr v. U. S., C.C.A. 
Mont., 118 P.2d 808—Guilford 
Const. Co. V. Biggs, C.C.A.N.C., 102 
P.2d 46. 

“Prior to the effective date . . . 

of the Rules of Civil Procedure, the 
findings of fact of a trial court in an 
action at law tried without a Jur.v. 
were as conclusive, upon review, as 
a verdict of a Jury, and could not 
be set aside by the reviewing court 
if there was any substantial evidence 
to support them. A different rule 
prevailed in equity cases. The find¬ 
ings of fact of the trial court in such 
cases were presumptively correct, 
and unless clearly against the weight 
of the evidence or induced by an er¬ 
roneous view of the law would not be 
disturbed by a reviewing court. 

The effect of Rule 52 (a) was to es¬ 
tablish a uniform standard for test¬ 
ing the validity of findings of fact 
in any case tried without a jur.v. 
The standard adopted was that which 
had always prevailed in equity. This 
court, with respect to Jury-waived 
cases, is no longer merely a court of 
error which considers only questions 
of law. It now acts as a court of 
review in all non-jury cases in ac¬ 
cordance with the practice which 
formerly prevailed in equity appeals.” 
U.S.—.lEtna Life Ins. Co. v. Kepler, 
C.C.A.Neb., 116 P.2d 1, 4. 

Purpose of rule was to adopt prevall- 
iug equity practice 

U.S.—U. S. V. United States Gypsum 
Co., 68 S.Ct. 625, 333 U.S. 864, 92 L. 
Ed. 746. 

Gamewell Co. v. City of Phoenix, 
C.A.Ariz., 216 F.2d 928, opinion 
amended on other grounds 219 F.2d 
I 180. 
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regfard to the opportunity of the trial court to judg'e may not disturb them or set them aside unless they 
of the credibility of the witnesses,and it is obliged are clearly erroneous,especially where the evi- 
to regard the findings as presumptively correct and 


10. ii.S.—Graver Tank & Mfg. Co. v. 
Linde Air Products Co., 69 S.Ct. 
635, 336 U.S. 271, 93 L.Ed. 672, opin¬ 
ion adhered to and reversed in part 
on other grounds 70 S.Ct. 854, 339 

U. S. 60r., 94 L.Ed. 1097, motion de¬ 
nied 70 S.Ct. 1017, rehearing de¬ 
nied 71 S.Ct. 12, 340 U.S. 845, 95 
L.Ed. 620. 

Mazzella Blasting Mat Co. v. 
Vitiello, C.A.N.Y., 250 F.2d 935— 
Westley V. Southern Ry. Co., C.A. 
S.C., 250 F.2d 188, rehearing denied 
252 F.2d 79—^W^ood V. Reznik, C.A. 
Ind., 248 F.2d 549—Eicks v. Hough¬ 
ton, C.A.Wis., 248 F.2d 394—Ameri¬ 
can Transit Lines v. Smith, C.A. 
Ohio, 246 F.2d 86, certiorari denied 
78 S.Ct. 261, 355 U.S. 889, 2 L.Ed. 
2d 188—Penn-Texas Corp. v. Morse. 
C.A.lll., 242 F.2d 243—General Cas. 
Co. V. School Dist. No. 5, Baker 
County, Or., ex rel. Lyons. C.A. 
Or., 233 F.2d 626—Sowder v. Waray 
Oil Corp., C.A.Okl., 231 F.2d 9— 
Corrado v. U. S., C.A.Mich., 227 F. 
2d 780, certiorari denied 76 S.Ct. 
781, 351 U.S. 925, 100 L.Ed. 1455— 
Lee County Farmers Ass’n Store 

V. Stegall & Co., C.A.Ark., 224 F.2d 
23 9—Galena Oaks Corp. v. Sco¬ 
field, C.A.Tex., 218 F.2d 217—U. S. 
V. Luehr, C.A.Cal., 208 F.2d 138— 
Central Ry. Signal Co. v. Longden, 
C.A.Ind., 194 F.2d 810—Internation¬ 
al Bureau v. Bethlehem Steel Co., 
C.A.N.y., 192 F.2d 304—American 
Home Fire Assur. Co. v. Mid-West 
Enterprise Co., C.A.Okl., 189 F.2d 
528—Consolidated Water Power & 
Paper Co. v. Spartan Aircraft Co., 
C.A.Del., 185 F.2d 947—Imperial As¬ 
sur. Co. of N. Y. V. Joseph Supor- 
nick & Son, C.A.Mlnn., 184 F.2d 930 
—Lamb v. Hennies, C.A.Ark., 183 
F.2d 852—Woods v. Benson Hotel 
Corp.. C.A.Minn., 177 F.2d 543— 
Mendez v. Mendez, C.A.Pucrto Rico, 
176 F.2d 849—Grace Bros. v. C. I. 

R. , C.A.9, 173 F.2d 170—Philco 

Corp. V. F. & B. Mfg. Co., C.A.lll., 
170 F.2d 958, certiorari denied 69 

S. Ct. 813, 336 U.S. 945. 93 L.Ed. 
1102—National Refining Co. v, 
Wagner, C.C.A.Kan., 169 F.2d 43— 
Kalo Inoculant Co. v. Funk Bros. 
Seed Co., C.C.A.Ill., 161 F.2d 981, 
reversed on other grounds 68 S. 
Ct. 440. 333 U.S. 127, 92 L.Ed. 588 
—Herrin Motor Lines v. Jarvis, 
C.C.A.Miss., 156 F.2d 276—Ger.son 
V. Anderson-Prichard Production 
Corp.. C.C.A.Okl., 149 F.2d 444— 
Patton v. Lewis, C.C.A.Colo., 14 6 F. 
2d 544—Walling v. Plymouth Mfg. 
Corp., C.C.A.Ind., 139 F.2d 178, cer¬ 
tiorari denied 64 S.Ct. 1144, 322 
U.S. 741, 88 L.Ed. 1574—British 
America Assur. Co. of Toronto, 
Canada, v. Bowen, C.C.A.Okl., 134 


P.2d 256—MacBryde v. Burnett, C. 
C.A.Md., 132 F.2d 898—Green v. 
Electric Vacuum Cleaner Co., C.C. 
A.Ohio. 132 F.2d 312, certiorari 
dismis.sed 63 S.Ct. 1163, 319 U.S. 
777, 87 L.Ed. 1723—Stubnitz-Greene 
Spring Corporation v. Fort Pitt 
Bedding Co., C.C.A.Mich., 110 F.2d 
192—Maryland Casualty Co. v. 
Stark, C.C.A.Nev., 109 F.2d 212— 
Chinn v. IJangollcn Stable. C.C.A. 
Ky., 109 F.2d 66—Snapp Hotel & 
Realty Co. v. Elbert. C.C.A.Mo., 108 
F.2d 661—U. S. v. Appalachian Elec¬ 
tric Power Co., C.C.A.Va., 107 F.2d 
769, reversed on other grounds 61 
S.Ct. 291, 311 U.S. 377, 85 L.Ed. 243. 
rehearing denied 61 S.Ct. 548, 312 
U.S. 712, 85 L.Ed. 1143—In re Du¬ 
vall, C.C.A.Ill., 103 F.2d 653—Wire 
Tie Mach. Co, v. Pacific Box Cor¬ 
poration, C.C.A.Cal., 102 F.2d 543, 
reheard 107 F.2d 54—U. S. v. Cor¬ 
poration of President of Church of 
Jesus Christ of Latter-Day Saints, 
C.C.A.Utah, 101 F.2d 156—Smith v. 
Minor, C.C.A.Tex., 83 P.2d 970. 

D.C.—Gonzalez-Jasso v. Rogers, 264 
F.2d 684. 106 U.S.App.D.C. Ill- 
Remington Rand, Inc. v. Societe 
Internationale Pour Participations 
Industrielles ct Commerciales, S. 
A., 188 F.2d 1011, 88 U.S.App.D.C. 
275, certiorari denied 72 S.Ct. 44, 
342 U.S. 832, 96 L.Ed. 630, rehear¬ 
ing denied 72 S.Ct. 172, 342 U.S. 
889, 96 L.Ed. 667. 

Oral testimony 

Where evidence supporting finding 
of trial judge as to any fact issue is 
entirely oral testimony court of ap¬ 
peals may disturb that finding only 
in the most unusual circumstances. 
U.S.—Orvis V. Higgins, C.A.N.Y., 180 
F.2d 537, certiorari denied 71 S.Ct. 
37, 340 U.S. 810, 95 L.Ed. 595. 

11. U.S.—Graver Tank & Mfg. Co. v. 
Linde Air Products Co., Ind., 69 S. 
Ct. 635, 336 U.S. 271, 93 L.Ed. 672, 
opinion adhered to in part and re¬ 
versed in part on other grounds 70 
S.Ct. 864, 339 U.S. 605, 94 L.Ed. 
1097, motion denied 70 S.Ct. 1017, 
rehearing denied 71 S.Ct. 12, 340 
U.S. 846, 96 L.Ed. 620—^Walling v. 
General Industries Co., Ohio, 67 
S.Ct. 883, 330 U.S. 646, 91 L.Ed. 
1088. 

Young Ah Chor v. Dulles, C.A. 
Hawaii, 270 F.2d 338—Hoff v. U. 
S., C.A.N.M., 268 F.2d 646—Harri¬ 
son Sheet Steel Co. v. Morgan, C.A. 
Iowa, 268 F.2d 638—Thompson v. 

U. s’, C.A.W.Va., 268 F.2d 426— 
American Sign & Indicator Corp. 
v. Schulenburg, C.A.I11., 267 F.2d 
388 —Ng Yip Yee v. Barber, C.A. 
Cal. 267 F.2d 206—O’Dwyer v. C. 
I. R., C.A.4, 266 F.2d 575—U. S. 

V. Stoppelmann, C.A.Mo., 266 F.2d 
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13—Stiers v. Martin, C.A.N.C., 264 
F.2d 795—Zeddies v. C. I. R., C.A.7. 
264 P.2d 120—^Nelson v. New Hamp¬ 
shire Fire Ins. Co., C.A.Idaho. 263' 
F.2d 586—Gramling v. Moravek, C* 
A.Mo., 263 F.2d 373—Williams v. 
Babcock & Wilcox Co., C.A.Pa., 
2G2 P.2d 263—The Fort Petterman 
V. South Carolina State Highway 
Dept., C.A.S.C., 261 P.2d 563—Penn- 
road Corp. v. C. I. R., C.A., 261 F.2d 
326—American Cas. Co. of Reading, 
Pa. V. Southern Materials Co., C.A. 
Va., 261 F.2d 197—Knudson v. Bor¬ 
en. C.A.N.M., 261 F.2d 15—Home In- 
dem. Co. v. Norton, C.A.lll., 260 F. 
2d 610—Belt v. U. S., C.A.Fla., 260 
F.2d 386—U. S. V. Beard, C.A.Cal., 
260 F.2d 81—Bistline v. U. S., C.A. 
Idaho, 260 P.2d 77—Lamb v. I. C. C., 
C.A.Utah, 259 P.2d 358—Higgins v. 
Kitterman, C.A.Mo., 257 F.2d 861 
—Lewis Food Co. of Cal. v. Milwau¬ 
kee Ins. Co.. C.A.Cal., 257 F.2d 525 
—Doherty v. Mutual Warehouse 
Co.. C.A.Ala., 255 F.2d 489—Colby 
V. Cities Service Oil Co., C.A.Okl., 
254 P.2d 665—Mlroylannls v. Wy¬ 
eth. Inc., C.A.Pa., 253 P.2d 849— 
Johnson v. State Farm Mut. Auto. 
Ins. Co., C.A.Mo., 252 P.2d 158— 
Standard Oil Co, v. Standard Oil 
Co., C.A.Wyo.. 252 F.2d 65—T-XL 
Eastern Furniture Co. v. Holly Hill 
Lumber Co., C.A.S.C., 251 F.2d 228 
—Wilson v. New York Life Ins. 
Co., C.A.Mo., 250 P.2d 649—Wells 
V. J. C. Penney Co., C.A.Or., 250 P. 
2d 221—Westley v. Southern Ry. 
Co., C.A.S.C., 260 P.2d 188, rehear¬ 
ing denied 252 P.2d 79—John En- 
gelhorn Sons, Inc. v. Rich, C.A. 
Ill., 250 F.2d 180—Snap-On Toohs 
Corp. V. Wlnkenweder & Ladd, Inc., 
C.A.lll., 250 F.2d 154—Hoyt v. Gen¬ 
eral Ins. Co. of America, C.A.Or., 
249 P.2d 689—Heldenbrand v. Ste¬ 
venson, C.A.Okl., 249 P.2d 424— 
American Alliance Ins. Co, v. Kele- 
ket X-Ray Corp., C.A.Ohio. 24 8 
P.2d 920—Levelle v. Powers, C.A. 
Okl., 248 P.2d 774—^Wood v. Reznik, 
C.A.Ind., 248 F.2d 649—Range Oil 
Supply Co. V. Chicago, R. I. & P. 
R. Co., C.A.Minn., 248 P.2d 477— 
Eicks V. Houghton, C.A.Wis., 248 
F.2d 394—Southern Ry. Co. v. 
Welch, C.A.Tenn., 247 F.2d 840— 
Korel V. U. S., C.A.Va., 246 F.2d 424 
—Sears, Roebuck & Co. v. All States 
Life Ins. Co., C.A.Tex., 246 P.2d 
161, certiorari denied 78 S.Ct. 268, 
355 U.S. 894, 2 L.Ed.2d492—West¬ 
ern Canada S. S. Co. v. U. S., C.A. 
Wash., 246 F.2d 921—^Watson v. 
Joshua Hendy Corp., C.A.N.y., 245 
F.2d 463—Bryan V. Garrett Oil 
Tools, Inc., C.A.Tex., 245 F,2d 865 
—Solar Corp. v. Borg-Warner Corp., 
C.A.I11., 244 F.2d 940, certiorari 
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denied 78 S.Ct. 58. 855 U.S. 836, 2 
l<.Ed.2d 47—Burgher ▼. Campbell, 
C.A.Tex., 244 F.2d 863—Laystrom 
V. Continental Copper & Steel In¬ 
dustries, Inc., C.A.in.. 244 F.2d 504 
—Wick V. Keshner, C.A.Mo.. 244 F. 
2d 146, certiorari denied 78 S.Ct. 
82, 355 U.S. 855, 2 L.Ed.2d 63 and 
78 S.Ct. 87, 355 U.S. 856, 2 L..Ed.2d 
63-~Fuller v. C. M. & W. Drilling 
Co., C.A.C 0 I 0 ., 243 F.2d 862—Fer¬ 
guson V, Post, C.A.N.Y., 243 P.2d 
144—^Fix Fuel & Material Co. v. 
Wabash R. Co., C.A.Mo., 243 F.2d 
110—Hudson V. Wylie, C.A.Cal., 242 
P.2d 435, certiorari denied 78 S.Ct. 
39, 356 U.S. 828, 2 L.Bd.2d 41— 
Penn-Texaa Corp. v. Morse, C.A. 

Ill., 242 F.2d 243—Jersey Ins. Co. 
of N. T. v.'Heffron, C.A.S.C., 242 F. 
2d 136—^Alterman v. Lydick, C.A. 

111., 241 F.2d 60—Matsuo Yoshida 
V. Liberty Mut. Ins. Co., C.A.Cal., 
240 F.2d 824—Star Bedding Co. v. 
Englander Co., C.A.Mo., 239 F.2d 
637—Winters v. Dallman, C.A.Ill., 
238 F.2d 912—Pennsylvania Thresh- 
ermen & Farmer’s Mut. Cas. Ins. 
Co. V. Owens. C.A.S.C., 238 F.2d 549 
—^AfCatati V. The Havbor, C.A.N. 
y., 238 P.2d 388—Farm Bureau Co¬ 
op. Mill & Supply. Inc. v. Blue Star 
Foods, Inc., C.A.Mo., 238 F.2d 326— 
Kimberly Corp. v. Hartley Pen Co., 
C.A.Cal., 237 P.2d 294—Sowder v. 
Waray Oil Corp., C.A.Okl., 237 F.2d 
9—Mitsugl Nishlkawa v. Dulles, C. 
A.Cal., 235 F.2d 135, reversed on 
other grounds 78 S.Ct. 612, 356 U. 
S. 129, 2 L.Ed.2d 659—Watterson 
V. New York Cent. R. Co., C.A. 
Mich., 235 F.2d 114—^American 
President Lines, Limited v. Marine 
Terminals Corp., C.A.Cal., 234 F.2d 
753, certiorari denied 77 S.Ct. 222, 
352 U.S. 926, 1 L.Ed.2d 161—Arena 
Co. V. Minneapolis Gas Co., C.A. 
Minn., 234 F.2d 451—Colville v. 
Koch, C.A.Cal., 234 P.2d 157, certio¬ 
rari denied 77 S.Ct. 225, 362 U.S. 
927, 1 L.Ed.2d 162—Lichter v. Goss, 
C.A.Ill., 232 F.2d 715—Martin v. 
Be-Ge Mfg. Co. of Gilroy, C.A.Cal., 
232 F.2d 530—U. S. V. Times-Mlr- 
ror Co., C.A.Cal., 231 F.2d 876— 
Taylor v. U. S., C.A.Fla., 231 F.2d 
8D6—Fidelity & Cas. Co. of N. Y. 
V. Commander, C.A.Va., 231 F.2d 
347—Sowder v. Waray Oil Corp., 
C.A.Okl., 231 F.2d 9—Indiana Lum¬ 
bermens Mut, Ins. Co. V. Janes, 
C.A.Miss., 230 F.2d 600—Pilot Life 
Ins. Co. V. Pulliam Motor Co., C.A. 
S.C., 229 F.2d 912—Insurance Co. of 
North America v. Elgin, J. & E. 
Ry. Co., C.A.Ill., 229 P.2d 705— 
Glens Falls Indem. Co. v. U. S. 
ex rcl. and to Use of Westinghouse 
Elec. Supply Co., C.A.Cal., 229 F.2d 
370—Benton v. Blair, C.A.Tex., 228 
F.2d 55—Koehler v. Ellison, C.A. 

111., 226 F.2d 682—Kaye v. Smith- 
erman, C.A.Kan., 225 P.2d 688, cer¬ 
tiorari denied 76 S.Ct. 197, 350 U.S. 
913, 100 L.Ed. 800—Squirrel Brand 


Nut Co. V. Barnard Nut Co., C.A. 
Fla., 224 F.2d 840, certiorari denied 
76 S.Ct. 546. 350 U.S. 995, 100 L.Ed. 
860—Lee County Farmers Ass’n 
Store V. Stegall & Co., C.A.Ark., 224 
F.2d 219—Mutual Life Ins. Co. of 
N. Y. V. Ellison, C.A.Fla., 223 F.2d 
686, certiorari denied 76 S.Ct. 86, 
350 U.S. 846, 100 L.Ed. 7.5 -Al¬ 
bers Milling Co. V. Farmers Produce 
Co., C.A.Ark., 222 P.2d 9IB—Mar¬ 
cella V. C. I. R., C.A.8, 222 P.2d 878 
—Illinois Cent. R. Co. v. Zucchero, 
C.A.M 0 ., 221 F.2d 934—Saylor v, 
Fowler. C.A.Ky., 221 F.2d 796— 
U. S. V. Smith, C.A.Tex., 220 F.2d 
548—Godfrey v. Heublein, C.A. 
Conn., 219 P.2d 654—^Meadors v. 

U. S.. C.A.Ky., 219 F.2d 438—Hy- 

con Mfg. Co. V. H. Koch & Sons, 
C.A.Cal., 219 P.2d 353, certiorari 
denied H. Koch & Sons v. Hycon 
Mfg. Co., 75 S.Ct. 881, 349 U.S. 963. 
99 L.Ed. 1278—Safety Motors v. 
Elk Horn Bank & Trust Co., C.A. 
Ark., 217 F.2d 617—^Wasserman v. 
Burgess & Blacher Co., C.A.Mass., 
217 F.2d 402—Rubsam v. Harley 
C. Loney Co., C.A.Mich., 217 F.2d 
353, certiorari denied 76 S.Ct. 69, 
350 U.S. 833. 100 L.Ed. 744, rehear¬ 
ing denied 76 S.Ct. 149. 350 U.S. 
898. 100 L.Ed. 789—R. P. C. v. Cody 
Finance Co., C.A.Wyo., 214 F.2U 
695—Blue Bell Co. v. Frontier Re¬ 
fining Co., C.A.Utah, 213 F.2d 354— 
Price v. Atlantic Coa.st Line R. Co.. 
C.A.S.C., 213 F.2d 9—Alar v. U. S.. 
C.A.N.Y., 212 F.2d 565—Becton 

Dickinson & Co, v. R. P. Scherer 
Corp., C.A.Mich., 211 F.2d 836— 
Judd V. Wasle, C.A.Minn., 211 F.2d 
826—Federal Housing Administra¬ 
tion V. Morris Plan Co. of Cal., C. 
A.Cal., 211 F.2d 756, opinion adhered 
to 214 F.2d 821—Olson v. Standard 
Acc. Ins. Co., C.A.Mlnn., 211 F.2d 
661—Kann v. C. I. R., C.A.3, 210 
F,2d 247, certiorari denied 74 S.Ct. 
778, 347 U.S. 967, 98 L.Ed. 1109— 
Pacific Contact Laboratories, Inc. 

V. Solcx Laboratories, Inc., C.A.Cal.. 
209 F,2d 629, certiorari denied 75 
S.Ct. 26, 348 U.S. 816, 99 L.Ed. 643 
—In re Inland Gas Corp., C.A.Ky., 
208 P.2d 13—Ploto V. Woods, C.A. 
Mo„ 207 F.2d 425—Overman v. 
Loesser, C.A.Cal., 205 F.2d 521, cer¬ 
tiorari denied 74 S.Ct. 241, 346 U.S. 
910, 98 L.Ed. 407—Troyak v. Enos, 
C.A.Ind., 204 F.2d 536—Maryland 
Cas. Co. V. Independent Metal Prod¬ 
ucts Co„ C.A.Neb., 203 P.2d 838— 
Masterson v. Pergament, C.A.Mich., 
203 F.2d 315, certiorari denied 74 
S.Ct. 83, 346 U.S. 832, 98 L.Ed. 355 
—Ernst V. General Refra6tories Co., 
C.A.Ky., 202 F.2d 486—J. P. (Bum) 
Gibblns, Inc. v. Utah Home Fire 
Ins. Co., C.A.N.M., 202 P.2d 469— 
Charm Tred Mills, Inc. v. Erie P. 
Halliburton, Inc., CJL.I11., 202 F.2d 
294—^Henderson v. Pierson, C.A. 
Okl., 201 F.2d 740—Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass’n v. Mer- 
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ehandise Nat. Bank of Chicago, C. 
A.Cal., 201 F.2d 68—U. S. v. McCril- 
lis, C.A.R.I., 200 F.2d 884—Securi¬ 
ties & Exchange Commission v. 
Ralston Purina Co., C.A.Mo., 200 
F.2d 86, reversed on other grounds 
73 S.Ct. 981, 346 U.S. 119, 97 L.Ed. 
1494—Landes v. Barrett, C.A.Mo., 
199 F.2d 539—Fireside Marshmal¬ 
low Co. V. Frank Quinlan Corist. 
Co., C.A.M 0 ., 199 F.2d 511—Sherman 
Inv. Co. V. U. S., C-A.Mo., 199 F.2d 
504—Linscomb v. Goodyear Tire & 
Rubber Co., C.A.Mo., 199 F.2d 431 
—Kansas City Stockyards Co. of 
Me. V. Anderson, C.A.Mo., 199 F.2d 
91—Hunter v. Dowd, C.A.Ind., 198 
P.2d 13—Brown v. American Nat. 
Bank, C.A.Okl., 197 P.2d 911—Stern¬ 
berg Dredging Co. v. Moran Towing 
& Transp. Co., C.A.N.Y., 196 F.2d 
1002, rehearing denied 200 F.2d 603 
—Central Ry. Signal Co. v. Long- 
den, C.A.Ind., 194 F.2d 810—Jen¬ 
nings V. Murphy, C.A.Ill., 194 F.2d 
35 — U. S. V. Ladd, C.A.Va., 193 F. 
2d 929—Red Devil Tools v. Hydts 
Mfg. Co., C.A.Mas3., 193 F.2d 491 
—O’Brien v. U. S., C.A.Minn., 192 F. 
2d 948—California Motor Transport 
Co. V. Fidelity & Cas. Co. of N. Y.. 
C.A.Cal., 192 F.2d 640—Internation¬ 
al Bureau v. Bethlehem Steel Co., 
C.A.N.Y., 192 F.2d 304—Smith Con¬ 
tracting Corp. V. Trojan Const. Co., 
C.A.Okl., 192 P.2d 234—Doernhoefer 
V. U. S., C.A.M 0 ., 190 F.2d 368— 
Windsor Theatre Co. v. Walbrook 
Amusement Co., C.A.Md., 189 F.2d 
797—^American Home Fire Assur. 
Co. of N. Y. v. Mid-West Enter¬ 
prise Co., C.A.Okl., 189 P.2d 528— 
Rodgers v. U. S. Lines Co., C.A.Va.. 
189 P.2d 226—^Arnolt Corp. v. Stan- 
sen Corp., C.A.Ill., 189 P.2d 5— 
Kam Koon Wan v. E. E. Black, 
Limited, C.A.Hawaii, 188 F.2d 558. 
certiorari denied 72 S.Ct. 49, 342 

U. S. 826, 96 L.Ed. 625—U. S. v. 
Jordan, C.A.Tenn., 186 F.2d 803, af¬ 
firmed 72 S.Ct. 306, 342 U.S. 911, 96 
L.Ed. 682, and 72 S.Ct. 286, 342 U- 
S. 288, 96 L.Ed. 321—Shoemaker 

V. Leeper, C.A.Okl., 186 F.2d 372 
—Consolidated Water Power & Pa¬ 
per Co. V. Spartan Aircraft Co., C. 
A.Del., 185 P.2d 947—Buder v. Beck¬ 
er, C.A.M 0 ., 186 F.2d 311—Hoge 
V. Deutsch, C.A.Ohio, 186 P.2d 259 
—Imperial Assur. Co. of N. Y. v. 
Joseph Supornick & Son, C.A.Minn., 
184 F.2d 930—First Nat. Bank of 
Colorado Springs v, McGuire, C.A. 
Ind., 184 P.2d 620—Lamb v. Hen- 
nles, C.A.Ark., 183 F.2d 852 —Han- 
ock V. Eck, C.A.Ill., 183 P.2d 632 
—National Dairymen Ass’n v. Dean 
Milk Co., C.A.Ill,, 183 P.2d 349, cer¬ 
tiorari denied 71 S.Ct. 122, 340 U.S. 
876, 96 L.Ed. 637—Leach v. Mary¬ 
land Cas. Co., C.A.Ind., 183 F.2d 43 
—West V. Schwarz, C.A.Ill., 182 F- 
2d 721, certiorari denied 71 S.Ct. 67. 
340 U.S. 830, 95 L.Ed. 609—West v. 
Conrad, C.A.Cal., 182 F.2d 256— 
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Noland v, Buffalo Ins. Co., C.A.Mo., 
181 F.2d 735—^Pendergrrass v. New 
York Life Ins. Co., C.A.Ark., 181 F. 
2d 136—U. S. V. E. L. Bruce Co., 
C.A.Tenn., 180 F.2d 846—Tornello 
V. Deligiannis Bros,. C.A.Ill., 180 F. 
2d 653—Small v. Schultz, C.A.Ill., 
180 F.2d 351—Jones v. Grinnell, C. 
A.Okl., 179 F.2d 873—Moths v. U. 

5., C.A.Ind., 179 F.2d 824—Chicago 
& N. W. Ry. Co. V. Froehling Sup¬ 
ply Co., C.A.Ill., 179 F.2d 133— 

U. S. ex rel. De Lucia v. O’Dono- 
van, C.A.Ill., 178 F.2d 876, certiorari 
denied 71 S.Ct. 204, 340 U.S. 886. 95 
L.Old. 643—U. S. V. Craddock-Ter- 
ry Shoe Corp., C.A.Va., 178 P.2d 
760—^Dearborn Nat. Cas. Co. v. Con¬ 
sumers Petroleum Co., C.A.Ill., 178 
F.2d 277—Ellis v. Brown, C.A.Ky.. 
177 P.2d 677—Paramount Pest Con¬ 
trol Service v. Brewer, C.A.Or., 177 
F.2d 664—^Woods v. Benson Hotel 
Corp., C.A.Minn.. 177 F.2d 543— 
I’oterson v. Dcnevan, C.A.S.D., 177 
F.2d 411—New York Life Ins. Co. 

V. Tobin, C.A.S.C.. 177 P.2d 176— 
Great Atlantic & Pac. Tea Co. v. 
Jones, C.A.S.C., 177 F.2d 166—Ma¬ 
loney V. Hammond, C.A.Or., 176 F. 
2d 780—Blackner v. McDermott, C. 
A.Wyo., ITG F.2d 4 98—Frantz v. 
General Motors Corp., C.A.Pa., 176 
F.2d 80—Anheuser-Busch, Inc., v. 
Du Bois Brewing Co., C.A.Pa., 175 
F.2d 370, certiorari denied 70 S.Ct. 
664, 339 U.S. 934. 94 L.Ed. 1353, 
rehearing denied 70 S.Ct. 977, 339 

U. S. 959. 94 L.Ed. 1369—McNutt Oil 

& Refining Co, v. Mimbres Valley 
Bank, C.A.N.M., 174 P.2d 311— 

Woods V. Western Holding Corp., 
C.A.Mo., 173 P.2d 655—Johnson v. 
Cooper, C.A.Ark., 172 F.2d 937— 
Lewis Mach. Co. v. Aztec Lines, C. 
A.Ill., 172 F.2d 746—Sales Amii- 
ates V. National Mineral Co., C.A. 

111., 172 P.2d 608, certiorari denied 

69 S.Ct. 1516, 337 U.S. 940. 93 L.Ed. 
1745—U. S. V. Chicago, R. I. & P. 
Ry. Co,, C.A.Okl., 171 F.2d 377— 
Central Mo. Tel. Co, v. Conwell, 
C.A.Mo., 170 P.2d 041—G. C. Kirn 
Adverti.sing Sign Co. v. Admiral 
Corp., C.A.Ill., 170 F.2d 499—Grand- 
In Grain & Seed Co. v. U, S., C.A. 
N.D., 170 F.2d 425—Cold Metal 

Process Co. v. McLouth Steel Corp., 
C.A.Mich.. 170 F.2d 369—Johnson 

V. U. S., C.C.A.N.T., 168 F.2d 886 
—Publicity Bldg. Realty Corp. v. 
Hess, C.C.A.Mo., 167 F.2d 269— 
Boh Bros. Const. Co. v. Perry Heavy 
Haulers, C.C.A.La., 166 F.2d 719— 
Vargas v. Esquire, Inc., C.C.A.Ill., 
166 F.2d 651. certiorari denied 69 
S.Ct. 29, 335 U.S. 813, 93 L.Ed. 368 
—Sea Ins. Co. v. Sinks, C.C.A.Ill., 
166 F.2d 623—Boston Ins. Co. v. 
Read, C.C.A.Okl., 166 F.2d 651, 2 
A.L.R.2d 1155—U. S. v. Cummins 
Distilleries Corp., C.C.A.Ky., 166 
F.2d 17—Publicker Commercial Al¬ 
cohol Co. V. Independent Towing 
Co.. C.C.A.Pa., 165 F.2d 1002—Graf- 


flus V. Weather-Seal, C.C.A.Ohio, 
165 F.2d 782—^Bradshaw v. Supe¬ 
rior Oil Co., C.C.A.Okl., 164 F.2d 
165—Brassy v. Permanente Metals 
Corp., C.C.A.Cal,. 163 P.2d 526— 
Timken-Detroit Axle Co. v. Alma 
Motor Co., C.C.A.Del., 163 F.2d 190 
—Connolly v. Gishwlller, C.C.A.Ill., 
162 F.2d 428, certiorari denied 68 
S.Ct. 166. 332 U.S. 825, 92 L.Ed. 400 
—Fleming v. Pantzer Lumber Co., 
C.C.A.W1S., 162 F.2d 276, certiorari 
denied Pantzer Lumber Co. v. Flem¬ 
ing, 68 S.Ct. 267, 832 U.S. 844, 92 
L.Ed. 415—Lerner Stores Corp. v. 
Lerner, C.C.A.Cal., 162 F.2d 160— 
Caron Corp. V. Ollendorff, C.C.A.N. 
Y., 160 F.2d 444, certiorari denied 
68 S.Ct. 72, 332 U.S. 765, 92 L.Ed. 
360— U. S. V. One Device Intended 
for Use as a Colonic Irrigator, C. 
C.A.Utah, 160 F.2d 194—Assmann 
v. Fleming, C.C.A.Ncb., 169 F.2d 
332—Hurt v. Cotton States Fertiliz¬ 
er Co., C.C.A.Ga., 169 F.2d 52, cer¬ 
tiorari denied 67 S.Ct. 1351, 381 U. 
S. 828, 91 L.Ed. 1843—^Ely v. Wick¬ 
ham, C.C.A.Kan., 168 F.2d 233— 
Coffln-Redington Co. v. Porter, C. 
C.A.Cal., 156 F.2d 113—In re Van 
Sweringen Corp., C.C.A.Ohio, 156 F. 
2d 1009, certiorari denied Cleveland 
Hotel Protective Committee v. Na¬ 
tional City Bank of Cleveland, 67 
S.Ct. 122, 329 U.S. 766. 91 L.Ed. 659 
—Walling V. General Industries 
Co.. C.C.A.Ohio. 165 F.2d 711, af¬ 
firmed 67 S.Ct. 883, 330 U.S. 646, 91 
L.Ed. 1088—^Vernon Lumber Corp. 
v. Ilarcen Const. Co., C.C.A.N.Y., 
1,55 F.2d 348—Bbwles v. Kenosha. 
Liquor Co., C.C.A.Wls., 155 F.2d 
339 —Columbian Nat. Life Ins. Co. 
V. A, Quandt & Sons, C.C.A.Cal., 154 
F.2cl 1006—Christie v. Cohan, C.C. 
A.N.Y., 154 F.2d 827, certiorari de¬ 
nied 67 S.Ct. 97, 329 U.S. 734, 91 L. 
Ed, 634—Crowell v. Baker Oil Tools, 
C.C.A.Cal., 153 P.2d 972—Kochtitz- 
ky v. John A. Denle’s Sons Co., C. 
C.A.Tenn., 153 F.2d 620—Acadian 
Production Corp. of La. v. Land, 
C.C.A.La., 163 F.2d 161 —Rosenberg 
V. Baum, C.C.A.Kan., 163 F.2d 10 
—Adkins v. Adams, C.C.A.Ill., 152 
F.2d 489—Federal Gas, Oil & Coal 
Co. v. Maynard, C.C.A.Ky., 152 F. 
2d 372—Sandlin v. Johnson, C.C.A. 
Mo„ 152 F,2d 8—^Atlantic Co. v. 
Weaver. C.C.A.S.C., 150 F.2d 843— 
Solomon v. Renstrom, C.C.A.Neb., 
150 F.2d 805—Lincoln Nat. Life 
Ins. Co. v. Mathisen, C.C.A.Cal., 150 
F.2d 292—Griesedieck Western 
Brewery Co, v. Peoples Brewing 
Co., C.C.A.Minn., 149 F.2d 1019— 
Gerson v. Anderson-Prichard Pro¬ 
duction Corp., C.C.A.Okl., 149 P. 
2d 444—^Augustine v. Bowles, C. 
C.A.Cal., 149 P.2d 93—Seven Up 
Co. V. Cheer Up Sales Co. of St. 
Louis, Mo., C.C.A.Mo., 148 P.2d 909. 
certiorari denied 66 S.Ct. 32, 326 
U.S. 727, 90 L.Ed. 431—Railway 
Mall Ass’n v. Chamberlin, C.C.A. 
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Ark., 148 P.2d 206—City of New 
York V. McLain Lines, C.O.A.N.Y., 
147 P.2<1 893—Patton v. Lewis, a 
C.A.C 0 I 0 ., 146 F.2d 544—^Davies v. 
Lahann, C.C.A.N.M., 145 F.2d 658 
—Blondet V. Hadley, C.C.A.Puerto 
Rico, 144 F.2d 370—Skinner Mfg. 
Co. V. Kellogg Sales Co., C.C.A.Neb., 
143 F.2d 895, certiorari denied 65 
S.Ct. 119, two cases, 828 U.S. 766. 
89 L.Ed. 613—Sapp v. Gardner, C. 
C.A.Or., 143 P.2d 423—Smith v. 
Porter, C.C.A.Ark., 143 F.2d 292— 
Western Union Telegraph Co. v. 
Bromberg, C.C.A.Or., 143 F.2d 288 
—Sawyer v. Crowell Pub. Co., C. 
C.A.N.Y., 142 P.2d 497, certiorari 
denied 65 S.Ct. 74, 323 U.S. 735, 89 
L.Ed, 689—Saco-Lowell Shops v. 
Reynolds, C.C.A.N.C., 141 F.2d 687 
—Pittman v. Gulf Refining Co. of 
Louisiana, C.C.A.La., 141 F.2d 478 
—Schwarz v. Wltwer Grocer Co., 
C.C.A.Iowa, 141 F.2d 341, certiorari 
denied 64 S.Ct. 1265, 322 U.S. 763, 
88 L.Ed. 1683—U. S., for Use of 
Chamberlain Metal Weatherstrip 
Co. V. Madsen Const. Co., C.C.A. 
Ohio, 139 P.2d 613—Walling v. Ply¬ 
mouth Mfg. Corp., C.C.A.Ind., 139 
P.2d 178, certiorari denied 64 S.Ct. 
1144, 322 U.S. 741, 88 L.Ed. 1574— 
Springer v. J. R. Clark Co., C.C.A. 
Minn., 138 P.2d 722—^American Type 
Founders v. Lanston Monotype 
Mach. Co., C.C.A.Pa., 137 P.2d 728 
—Tennessee Coal, Iron & R. Co. v. 
Muscoda Local No. 123, etc., C.C. 
A.Ala., 137 P.2d 176, affirmed 64 S. 
Ct. 698, 321 U.S. 690, 88 L.Ed. 949. 
152 A.L.R. 1014, rehearing denied 64 
S.Ct. 1267, 322 U.S. 771, 88 L.Ed. 
1696— U. S. V. Cushman, C.C.A.Cal., 
136 F.2d 816, certiorari denied 64 
S.Ct. 194, 320 U.S. 786, 88 L.Ed. 
473—^U. S. V. Title Guarantee & 
Trust Co., aC.A.Ohlo, 133 F.2d 990 
—MacBryde v. Burnett, C.C.A.Md., 
132 F.2d 898—Stork v. Townsend, 
C.C.A.Ohio, 132 P.2d 859—Grocers 
Baking Co. v. Sigler, C.C.A.Ky., 132 
P.2d 498—Green v. Electric Vacuum 
Cleaner Co., 182 F.2d 812, certiorari 
dismissed 63 S.Ct. 1163, 319 U.S. 
777, 87 L.Ed. 1723—Murray v. No- 
blesville Milling Co., C.C.A.Ind., 131 
F.2d 470, certiorari denied 63 S.Ct. 
832, 318 U.S. 775, 87 L.Ed. 1145— 
Super Mold Corp. of California v. 
Bacon, C.C.A.Cal., 130 P.2d 860— 
Klmm V. Cox, C.C.A.Minn., 130 P.2d 
721—Deep Rock Oil Corporation v. 
Salisbury, C.C.A.Mo., 130 P.2d 387 
—MacDonnell v. Capital Co., C.C.A, 
Cal., 130 F.2d 311—^Judson v. Buck- 
ley, C.C.A.N.Y., 130 P.2d 174—Beth¬ 
lehem Baking Co. v. U. S., C.C.A. 
Pa., 129 P.2d 490—^American Ins. 
Co. V. Scheufler, C.C.A.Mo., 129 P. 
2d 143, appeals dismissed 62 S.Ct. 
107, 314 U.S. 575, 86 L.Ed. 466, cer¬ 
tiorari denied 63 S.Ct. 257. 817 U.S. 
687. 87 L.Ed. 551, rehearing denied 
63 S.Ct. 433, 317 U.S. 712, 87 L.BdL 
667—Sullivan, Long & Haggerty v. 
Washington, C.C.A.La., 128 -F.2d 
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466—^Eppenauer v. Ohio Oil Co., C. 
C.A.Tex., 128 P.2d 363—Hickok 
Producing & Development Co. v. 
Texas Co., C.C.A.Tex., 128 F.2d 183 
-Anheuser-Busch, Inc. v. Grovier- 
Starr Produce Co., C.C.A.Kan., 128 
P.2d 146—^Killoren v. First Nat. 
Bank in St. Louis, C.C.A.Mo., 127 F. 
2d 537—Columbus Outdoor Adver¬ 
tising Co. V. Harris, C.C.A.Ohio, 127 
P.2d 38—McCarthy v. Wynne, C.C.A. 
Okl., 126 F.2d 620—^Art Metal Const. 
Co., for Use of McCloskey & Co., v. 
Lehigh Structural Steel Co., C.C.A. 
Pa., 126 P.2d 134, certiorari denied 
62 S.Ct. 1296, 316 U.S. 694, 86 L.Ed. 
1764—Rowe v. Gatke Corporation, 
C.C.A.Ind., 126 F.2d 61—U. S. v. 
Forness. C.C.A.N.Y., 125 F.2d 928. 
certiorari denied 62 S.Ct. 1293, 316 

U. S. 694, 86 L.Ed, 1764—Adair v. 
Reorganization Inv. Co., C.C.A.Mo., 
126 P.2d 901—Biggs v. Mays. C.C.A. 
Ark., 126 F.2d 693—Andrew Jergens 
Co. v. Conner. C.C.A.Ohio. 125 F.2d 
686—Hargrove v. American Cent. 
Ins. Co., C.C.A.Okl., 125 F.2d 225— 
Fidelity & Deposit Co. of Maryland 

V. Al>erdeen Nat. Bank & Trust 

Co., C.C.A.S.D.. 124 F.2d 973—U. S. 
V. State Street Trust Co., C.C.A. 
Mass.. 124 F.2d 948—Paul v. Gi¬ 
rard Trust Co., C.C.A.I11., 124 F.2d 
809 — U. S. V. Armature Rewinding 
Co., C.C.A.Mo., 124 F.2d 689— 
Arcadia Knitting Mills v. Prince¬ 
ton Knitting Mills, C.C.A.N. 
y., 124 F.2d 330, certiorari denied 
62 S.Ct. 908, 315 U.S. 819, 86 L.Ed. 
1216—Butex Gas Co. v. Southern 
Steel Co., C.C.A.Tex., 123 F.2d 954, 
certiorari denied Southern Steel 
Co. V. Butex Gas Co., 62 S.Ct. 918, 
316 U.S. 824, 86 L.Ed. 1220— 

Jones V. Haller, C.C.A.N.T., 123 

F.2d 845—Shapiro, Bernstein & 
Co. V. Bryan, C.C.A.N.Y., 123 F.2d 
697—Hartford Accident & Indem¬ 
nity Co. V. City of Sulphur, C.C.A. 
Okl., 123 F.2d 666—Corbett v. Hal- 
liwell, C.C.A.Conn.. 123 F.2d 331— 
McIntosh V. Wiggins, C.C.A.Mo., 
123 F.2d 316—^American Employers’ 
Ins. Co. V. Raton Wholesale Liquor 
Co., C.C.A.N.M., 123 F.2d 283—U. S. 
V. Foster, C.C.A.Cal., 123 F.2d 32— 
Scott V Beams, C.C.A.Okl., 122 F. 
2d 777—Anthony P. Miller, Inc., v. 
Needham, C.C.A.Pa., 122 F.2d 710 
—The Quarrington Court, C.C.A.N. 
Y., 122 P.2d 266—Smith v. U. S., C. 
C.A.Del., 121 F.2d 692—Plack v. 
Baumer, C.C.A.Pa., 121 P.2d 676— 
Weber v. Alabama-Callfornia Gold 
Mines Co., C.C.A.Cal., 121 F.2d 663 
—Crancer v. Lowden, C.C.A.Mo., 
121 F.2d 645, affirmed 62 S.Ct. 763, 
316 U.S. 631, 86 L.Ed. 1077, rehear¬ 
ing denied 62 S.Ct. 1030, 316 U.S. 
708, 86 L.Ed. 1775—Hecht, Levis & 
Kahn v. New Zealand Ins. Co., C.C. 
A.N.Y., 121 P.2d 442—Buckley v. 
Christmas, C.C.A.Md., 121 F.2d 323, 
certiorari denied 62 S.Ct. 180, 314 
U.S. 679, 86 L.Ed. 643—Gates v. 
General Casualty Co. of America, 


C.C.A.Cal., 120 P.2d 925—Gary 
Theatre Co. v. Columbia Pictures 
Corporation, C.C.A.I11., 120 F.2d 891 
—Commonwealth Trust Co. of 
Pittsburgh V. Reconstruction Fi¬ 
nance Corporation, C.C.A.Pa., 120 
P.2d 254—Kuhn v. Princess Lida of 
Thurn & Taxis, C.C.A.Pa., 119 F.2d 
704—Thatenhorst v. U. S., C.C.A. 
Kan., 119 P.2d 667—Thermopolis 
Northwest Electric Co. v. Ireland, 
C.C.A.Wyo., 119 P.2d 409—Sauder 
V. Dittmar, C.C.A.Kan., 118 P.2d 
624—U. S. V. McCain, C.C.A.Kan., 
118 F.2d 479—City of Wewoka. 
Okl., V. Banker, C.C.A.Okl., 117 F. 
2d 839—Foote Bros. Gear & Ma¬ 
chine Corporation v. National La¬ 
bor Relations Board, C.C.A., 114 F. 
2d 611, reversed on other grounds 
61 S.Ct. 318, 311 U.S. 620, 85 L.Ed. 
394 —Brooks v. Driscoll, C.C.A.Pa., 
114 P.2d 426—Chalk v. U. S., C.C. 
A.N.C., 114 F.2d 207, certiorari de¬ 
nied 61 S.Ct. 449, 312 U.S. 679, 85 
L.Ed. 1118—Continental Oil Co. v. 
Jones, C.C.A.Okl., 113 F.2d 557, cer¬ 
tiorari denied 61 S.Ct. 64, 311 U.S. 
687, 85 L.Ed. 443—McGee v. Nee, 
C.C.A.Mo., 113 F.2d 543—Bor.serine 
V. Maryland Casualty Co., C.C.A. 
Mo., 112 F.2d 409—Strong-Scott 
Mfg. Co. V. Weller. C.C.A.Minn., 112 
F.2d 389—Andruss v. Nieto, C.C.A. 
Cal., 112 F.2d 250—Young v. U. S., 
C.C.A.Cal., Ill F.2d 823—Lumber¬ 
mens Mut. Casualty Co. v. Mclver, 
C.C.A.Cal., 110 P.2d 323, certiorari 
denied 61 S.Ct. ^ 311 U.S. 655, 86 
L.Ed. 419—Lowden v. Shoffner, 
Mercantile Co., C.C.A.Ark., 109 F. 
2d 956—Gray v. U. S., C.C.A.Ark., 
109 F.2d 728—^Kurn v. Beasley, C. 
C.A.Ark., 109 F.2d 687—Cray, Mc- 
Fawn & Co. v. Hegarty, Conroy & 
Co., C.C.A.N.Y., 109 F.2d 443— 
Schofield V. John R. Thompson 
Co., C.C.A.Ohio, 109 P.2d 4 32— 
Maryland Casualty Co. v. Stark, C. 
C.A.Nev., 109 F.2d 212—Manning v. 
Gagne, C.C.A.N.H., 108 F.2d 718— 
U. S. V. Borg-Warner Corporation, 
C.C.A.I11., 108 F.2d 4 24—Rutland 
Sav. Bank of Rutland, Vt. v. Wil¬ 
son, C.C.A.Tex., 108 P.2d 92—Occi¬ 
dental Life Ins. Co. v. Thomas, C. 
C.A.Idaho, 107 P.2d 876—Cherry- 
Burrell Co. v, Thatcher, C.C.A. 
Mont., 107 F.2d 65—P. W. Fitch 
Co. V. Camille, Inc., C.C.A.Iowa, 106 
P.2d 636—Porto Rico Ry., Light & 
Power Co. v. Colom, C.C.A.Puerto 
Rico, 106 F.2d 346, certiorari de¬ 
nied 60 S.Ct. 263, 308 U.S. 617, 84 
L.Ed. 616—Collier v. Union Cen¬ 
tral Life Ins. Co., C.C.A.Tex., 100 
F.2d 411—^Pox V. Capital Co., C.C. 
A.N.J., 96 F.2d 684—Heywood- 

Wakefleld Co. v. Small, C.C.A.Mass., 
87 P.2d 716, certiorari denied Hey- 
wood-Wakefleld Co. v. Small, 67 S. 
Ct. 925, 301 U.S. 698, 81 L.Ed. 1353 
—The Haven Belle, C.C.A.Va., 86 
P.2d 939—^Deutser v. Marlboro 
Shirt Co.. C.C.A.Md., 81 P.2d 139— 

1230 


Jackson v. Jackson, C.C.A.Okl., 67 
P.2d 719—The Smyrna, C.C.A.Md., 
62 F.2d 1048—Luttrell V. U. S., C. 

C. A.Tenn., 41 F.2d 617, certiorari 
denied 61 S.Ct. 82. 282 U.S. 877, 76 
L.Ed. 776—Stennick v. Jones, C.C.A. 
Or., 282 F. 161. 

D C.—Esso Standard Oil Co. v. Sun 
Oil Co., 229 F.2d 37, 97 U.S.App. 

D. C. 154, certiorari denied 76 S.Ct. 

1027, 361 U.S. 973, 100 L.Ed. 1191 
—Palmer v. Searle, 226 P.2d 781, 
96 U.S.App.D.C. 417—Seidenberg 
V. Seidenberg, 219 F.2d 769, 95 Tt.S. 
App.D.C. 87—Kcneipp v. U. S.. 203 
F.2d 397, 92 U.S.App.D.C. 187— 

Remington Rand Inc. v. Societe 
Internationale Pour Participations 
Industrielles et Commerciales, S.A., 
188 F.2d 1011, 88 U.S.App.D.C. 275, 
certiorari denied 72 S.Ct. 44, 342 U. 
S. 832, 96 L.Ed. 630, rehearing de¬ 
nied 72 S.Ct. 172, 342 U.S. 889, 96 
L.Ed. 667—Santucci v. Pignatello, 
188 P.2d 643, 88 U.S.App.D.C. 190— 
Farish v. Fari.sh, 185 F.2d 426, 87 

U. S.App.D.C. 329—Coleman v. U. S., 
176 F.2d 469, 86 U.S.App.D.C. 14.5— 
Elm Corp. v. E. M. Rosenthal .Tew- 
elry Co., 161 F.2d 902, 82 U.S.App. 
D.C. 196—Maiatico v. Holden, 153 
F.2d 654, 81 U.S.App.D.C. 1—Klim- 
kiewicz v. We.stmln.gter Deposit & 
Trust Co., 122 F.2d 957, 74 App.D.C. 
933—Jackson v. Young, 120 F.2d 
732, 74 App.D.C. 165—Consolidated 
Realty Corporation v. Dunlop, 114 
F.2d 16, 72 App.D.C. 273—Nichols 

V. Gaston, 112 F.2d 220, 72 App.D.C. 

186—Goodacre v. Panagopoulos, 
110 F.2d 716, 72 App.D.C. 25 

—.Societe Suisse Pour Valeurs Do 
Metaux v. Cummings. 99 F.2d 387, 
69 App.D.C. 164, certiorari denic^d 
Societe Suisse Pour Valeur.s De 
Metaux v. Murphy, 59 S.Ct. 463. 306 
U.S. 631, 83 L.Ed. 1033—Colby v. 
Riggs Nat. Bank, 92 F.2d 183, 67 
App.D.C. 259, 114 A.L.R. 106.5— 

Hcarst Radio v. Good, 91 F.2d 565, 
67 App.D.C. 250—Penn Oil Co. v. 
Vacuum Oil Co., 48 F.2d 1008, 60 
App.D.C. 96. 

4 C.J. p 880 note 94—63 C.J. p 580 
notes 66, 69. 

In probate proceeding 

The failure of the district court to 
separate findings of fact and conclu¬ 
sions of law in a probate proceeding 
in accordance with Federal Rules of 
Civil Procedure, Rule 62 (a) did not 
require reversal of orders appealed 
from, especially In view of Rule 81 
(a) (1) providing that the rules do 
not apply to probate proceedings in 
the district court of the United 
States for the District of Columbia 
except to appeals therein. 

D.C.—Burke v. Canfield, 121 F.2d 877. 
74 App.D.C. 6. 

Snle applies to flndlags prepared 
by oonnsel for the prevailing party. 
U.S.—O’Leary v. Liggett Drug Co., 
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r.O.A.Ohio, 150 P.2d 656. certiorari 
d. nied 66 S.Ct. 232, 328 U.S. 773. 90 
li.Rd. 467. and 66 S.Ct. 231. two cas- 
c.M. 326 U.S. 773, 90 L.Ed. 467—Si¬ 
mons V, Davidson Brick Co., C.C.A. 
C.'il., 106 F.2d 518. 

Xiocal condltloiLs 

Appel late court, In passing on va¬ 
lidity of zoning ordinance, should 
givf great weight to determination 
of local authorities and local courts 
especially familiar with local condi¬ 
tions. 

U.S.—Marblehead Uand Co, v. City 
of Los Angeles, C.C.A.Cal., 47 F.2d 
.^28. certiorari denied 52 S.Ct. 18, 
2Ki U.S. 034. 76 L.Ed. 540. 

Xiimited scope of appeal 

Where plaintiff appealed from 
judgment dismis.sing its complaint 
after a trial on the merits, and pur¬ 
suant to plaintiff’s request that only 
certain questions of law be consid- 
er(‘d on the appeal, all of the oral 
te.stimony and all of defendant.s’ ex- 
hil'its were omitted from the record, 
court of appeals was required to ac¬ 
cept the trial court's findings as cor¬ 
rect. 

U.S.—Turner Glass Corp. v. Hart- 
ford-Empire Co., C.A.Ind.. 173 F.2d 
■tfl, certiorari denied 70 S.Ct. 57, 338 
U.S. 830, 94 L.Ed. 505. rehearing 
denied 70 S.Ct. 154, 338 U.S. 881, 94 
L.Pld. 541. 

Yoluminous evidence 

Especially in litigation where Is¬ 
sues are singularly complex and evi¬ 
dence adduced unusually voluminous 
ought the determinations of trial 
court serve as direction and guid¬ 
ance for appellate review. 

U.S.—Dickinson v. Burnham, C.A.N. 
Y., 197 F.2d 973, certiorari denied 
73 S.Ct. 169, 344 U.S. 875, 97 L.Ed. 
678. 

Power of trial court 

rower of federal district court to 
decide doubtful issues of fact is not 
limited to deciding them correctly. 
U.S.—General Oas. Co. v. School 
Dist. No. 5, Baker County, Or., ex 
rel. Lyons, C.A.Or., 233 F.2d 626— 
Cleo Syrup Corporation v. Coca- 
Cola Co., C.C.A.Mo., 139 P.2d 416, 
certiorari denied 64 S.Ct. 638, 321 
U.S. 781, 88 L.Ed. 1074. 

12. U.S.—Graver Tank & Mfg. Co. 
v. Linde Air Products Co., Ind., 69 
S.Ct. 536. 336 U.S. 271, 93 L.Ed. 
672, opinion adhered to and re¬ 
versed in part on other grounds 
70 S.Ct. 854, 339 U.S. 605, 94 L.Ed. 
1097, motion denied 70 S.Ct. 1017, 
rehearing denied 71 S.Ct. 12, 340 
U.S. 846, 95 L.Ed. 620. 

Soby V. Johnson, C.A.Alaska, 270 
F.2d 193—^Elrick Rim Co. v. Read¬ 
ing Tire Machinery Co., C.A.Cal., 
264 P.2d 481—Nationwide Mut. Ins. 
Co. V. De Loach, C.A.S.C., 262 F.2d 


776—Esso Standard Oil Co. v. The 
Kaposla, C.A.N.Y., 259 P.2d 486— 
Heldenbrand v. Stevenson, C.A.Okl., 
249 F.2d 424—^Eicks v. Houghton, 
C.A.Wis., 248 F.2d 394—Tonkoff v. 
Barr, C.A.Or., 245 F.2d 742—St. 
Paul-Mcrcury Indem. Co. v. U. S., 
for Use of Jones, C.A.Kan., 238 F. 
2d 917—Bruce v. McClure, CJ.A.Fla., 
220 F.2d 330—Safety Motors v. Elk 
Horn Bank & Trust Co., C.A.Ark.. 
217 P.2d 517—Casa Baldrich, Inc. 
V. Mitchell, C.A.Puerto Rico, 214 P. 
2d 703—J. P. (Bum) Glbbins, Inc. 
V. Utah Home Fire Ins. Co., C.A.N. 
M., 202 P.2d 469—Carr v. Yoko¬ 
hama Specie Bank, Limited, of San 
Francisco. C.A.Cal., 200 P.2d 251— 
Imperatore v. U. S., C.A.N.Y., 193 
F.2d 409—Joseph E. Seagram & 
Sons V. Bynum, C.A.Ark., 191 P.2d 
6—Glllis V. Gillette. C.A.Alaska. 
184 P.2d 872—McClure v. O. Henry 
Tent & Awning Co., C.A.Ill., 184 F. 
2d 636—Benrose Fabrics Corp. v. 
Rosenstein, C.A.Ill., 183 F.2d 335— 
Jackson v. Goes, C.A.Wis., 181 F.2d 
849—Cohen v. Frima Products Co„ 
C.A.Fla., 181 F.2d 324—Stelnfeldt 
V. Haymond, C.A.Fla., 176 F.2d 76 8 
—Bozarjlan v. Woods, C.A.Mass., 
175 F.2d 483—Locomotive Engi¬ 
neers Mut. Ufc & Acc. Ins. Ass’n 
V. Laurent. C.A.Tll., 172 F.2d 889— 
United Broth, of Carpenters and 
Joiners of America. Dlst. Council 
of Kan.sas City, Mo. and Vicinity, 
A. P. of L. V. Sperry, for and on 
behalf of N. L. R. B., C.A.Kan., 170 
F.2d 863—Woods v. FIlss, C.C.A. 
Ill., 168 F.2d 612, certiorari denied 
69 S.Ct. 238, 335 U.S. 886, 93 L.Ed. 
4 21—Soy Food Mills v. Pillsbury 
Milks, C.C.A.Ill.. 161 F.2d 22. cer¬ 
tiorari denied 68 S.Ct. 73, 332 U.S. 
760. 92 L.Ed. 351—Faivret v. First 
Nat, Bank in Richmond. C.C.A.Cal., 
160 F,2d 827—Moore Bros. Const. 
Co. V. City of St. Louis, C.C.A.Ill., 
159 F.2d 686—Westcott v. U, S. Fi¬ 
delity & Guaranty Co., C.C.A.N.C., 
158 F.2d 20—Columbian Nat. Life 
Ins. Co. V. A. Quandt & Sons, C.C. 
A.Cal., 154 F.2d 1006—Reynolds v. 
Goodwin-Hill Corp., C.C.A.N.Y., 154 
F.2d 553—Engebretsen v. E. J. Al¬ 
brecht Co., C.C.A.I11., 160 P.2d 602 
—Grip Nut Co. V. Sharp. C.C.A.Ill., 
150 F.2d 192, certiorari denied 66 
S.Ct. 55, 326 U.S. 742, 90 L.Ed. 443 
—Stirnimann v. The San Diego, C. 
C.A.N.Y., 148 P.2d 141—Bowles v. 
Beatrice Creamery Co., C.C.A.Wyo., 
146 F.2d 774—Wingate v. Bercut, 
C.C.A.Cal., 146 F.2d 725—Crutcher 
V. Joyce, C.C.A.N.M., 146 P.2d 618 
—Hartford Accident & Indemnity 
Co. V. Jasper, C.C.A.Or., 144 F.2d 
266—Automotive Maintenance Ma¬ 
chinery Co. v. Precision Instru¬ 
ment Mfg. Co., C.C.A.I11., 143 F.2d 
332. reversed on other grounds 65 
S.Ct. 993, 324 U.S. 806, 89 L.Ed. 
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1381, rehearing denied 66 S.Ct. 
1189, 326 U.S. 893, 89 L.Ed. 2005, 
petition denied 65 S.Ct. 1561, 325 

U. S. 843, 89 L.Ed. 1967—Pearl As- 
sur. Co. V. First Liberty Nat. Bank, 
C.C.A.Tex., 140 P.2d 200—Buxbaum 
Co. V. Baltimore & O. R. Co., C.C.A. 
Ohio, 136 P.2d 941—British Ameri¬ 
ca Assur. jCo. of Toronto, Canada, 

V. Bowen, C.C.A.Okl., 134 F.2d 266 
—Gilcrease Oil Co. v. Crosby, C.C. 
A.Tex., 132 F.2d 790, certiorari de¬ 
nied 64 S.Ct. 77. 320 U.S. 772, 88 L. 
Ed. 462, rehearing denied 64 S.Ct. 
258, 320 U.S. 814, 88 L.Ed. 492— 
Stimson v. Tarrant, C.C.A.Mont., 
132 P.2d 363, certiorari denied 63 
S.Ct. 1164, 319 U.S. 751, 87 L.Ed. 
1706—Toledo, P. & W. R. R. v. 
Brotherhood of Railroad Train¬ 
men, Enterprise Lodge No. 27, C.C. 
A.Ill., 132 F.2d 265, reversed on 
other grounds 64 S.Ct. 413, 321 U. 
S. 560, 88 L.Ed. 534, 150 A.L.R. 810 
—MacDonnell v. Capital Co., C.C.A. 
Cal., 130 F.2d 311, certiorari denied 
MacDonnell v. Bank of America, 63 
S.Ct. 324, 317 U.S. 692, 87 L.Ed. 
564—^Why Corporation v. Super 
Ironer Corporation, C.C.A.Mlch., 
128 P.2d 539—Anheuser-Busch, 
Inc., V. Grovier-Starr Produce Co., 
C.C.A.Kan., 128 F.2d 146—Ryan v. 
Denver Union Terminal Ry. Co., C. 
C.A.C 0 I 0 ., 126 P.2d 782—Hargrove 
V. American Cent. Ins. Co., C.C.A. 
Okl., 126 F.2d 225—De Nicolo v. 
Palmer, C.C.A.N.Y., 126 P.2d 126— 
Scott V. Beams, C.C.A.Okl., 122 P. 
2d 777—Gates v. General Casualty 
Co. of America, C.C.A.Cal., 120 F.2d 
925—The Josephine & Mary, C.C.A. 
Mass., 120 P.2d 469—Drake v. Gen¬ 
eral Finance Corporation of Louisi¬ 
ana, C.C.A.La., 119 F.2d 688—U. S. 
V. Lux Laundry Co., C.C.A.Ind., 118 
P.2d 848—Wittmayer v. U. S., C.C. 
A.Mont., 118 F.2d 808—Mid-Conti¬ 
nent Pipe Line Co. v. Whiteley, C. 
C.A.Okl.. 116 F.2d 871—Bolander v. 
Godsil, C.C.A.Alaska, 116 F.2d 437 
—Atlas Beverage Co. v. Minneap¬ 
olis Brewing Co., C.C.A.Mo., 113 P. 
2d 672—The Friendship II, C.C.A. 
Fla., 113 F.2d 106, reversed on oth¬ 
er grounds 61 S.Ct. 687. 312 U.S. 383, 
668, 86 L.Ed. 903—Mississippi Val¬ 
ley Timber Co. v. Mengcl Co., C.C. 
A.M1.SS., 112 F.2d 947—Mutual Life 
Ins. Co. of New York v. Drum¬ 
mond, C.C.A.Mo., Ill F.2d 282— 
Curb and Gutter Dlst. No. 87 of 
City of Fayetteville v. Parrish, C. 
C.A.Ark., 110 F.2d 902—Lowden v. 
Shoffner Mercantile Co., C.C.A.Ark., 
109 F.2d 956—Columbia Ins. Co. of 
New Jersey v. Peoples Exchange 
Bank of Russellville, C.C.A.Ark., 
109 F.2d 630—Linea Sud-Ameri- 
cana v. 7,296.40 Tons of Linseed, 
C.C.A.N.Y., 108 F.2d 766, certiorari 
denied 60 S.Ct. 616, 809 U.S. 672, 
84 L.Ed. 1018—McDaniel v. U. S., 
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C.C.A.I11., 108 P.2d 460—storley v. 
Armour A Co., C.C.A.N.D., 107 F.2d 
499—Farm Bureau Mut. Automo¬ 
bile Ins. Co. V. Daniel, C.C.A.Va., 
104 F.2d 477—^Madden v. Mac Sim 
Bar Paper Co., C.C.A.Mich., 103 F. 
2d 974, certiorari denied 60 S.Ct. 
102, 308 U.S. 656, 64 L.Ed. 468, re- 
hearlner denied 60 S.Qt. 136, 308 U. 
S. 636, 84 L.Ed. 628 —Globe-Union 
V. Chicago Telephone Supply Co., 
C.C.A.Ind., 103 F.2d 722, followed 
In Cutler-Hammer, Inc., v. Chicago 
Telephone Supply Co., C.C.A.Ind., 
103 F.2d 732—Eastern States Pe¬ 
troleum Co. V. Gilliland Refining 
Co., C.C.A.Tex., 103 P.2d 186— 
Clark & Wilson Lumber Co. of Del¬ 
aware V. McAllister, C.C.A.Or., 101 
P.2d 709—A. E. Barker & Co. of 
California v. Gilinsky Fruit Co., C. 
C.A.Neb., 100 F.2d 863—Wilson v. 
U. S., C.C.A.Cal., 100 F.2d 662— 
Shambegian v. U. S., C.C.A.R.I., 100 
F.2d 414—^Northern Trust Co. of 
Chicago V. Edenborn, C.C.A.La., 98 
P.2d 667, certiorari denied 69 S.Ct. 
683, 306 U.S. 643. 83 L.Ed. 1043— 
Ferguson v. Wachs, C.C.A.Ill., 96 
F.2d 910—Oregon Mortg. Co. v. 
Renner, C.C.A.Idaho, 96 F.2d 429— 
Glick V. U. S., C.C.A.I11., 93 F.2d 
963—Hertz Drivurself Stations v. 
Ritter, C.C.A.Cal., 91 F.2d 639— 
Singer Mfg. Co. v. Seinfeld, C.C.A. 
N.Y., 89 F.2d 36—Ott v. Long 

Beach Co., C.C.A.Ind., 70 F.2d 1, 
certiorari denied 55 S.Ct. 103, 293 
U.S. 688, 79 L.Ed. 683—Crown Cen¬ 
tral Petroleum Corporation v. 
Bates. C.C.A.Tex., 37 P.2d 608, cer¬ 
tiorari denied 60 S.Ct. 348, 281 U. 
S. 743, 74 L.Ed. 1156—^Waterbury 
Co. V. Sunset Lighterage Corpora¬ 
tion, C.C.A.N.Y., 26 F.2d 621—St. 
Petersburg Advertising Co. v. 
American Motorsign Co., C.C.A 
Fla., 26 F.2d 397—^U. S. Industrial 
Chemical Co. v. Theroz Co., C.C.A. 
Md., 26 F.2d 387, certiorari denied 
U. S. Industrial Chemical Co. v. 
Theroz Co.. 49 S.Ct. 12, 278 U.S. 
608, 73 L.Ed. 534—Elkhorn-Hazard 
Coal Co. V. Kentucky River Coal 
Corporation, C.C.A.Ky., 20 F.2d 67 
—Dempsey v. Merritt, Chapman & 
Scott Corporation, C.C.A.N.Y., 10 F, 
2d 687—Muentzer v. Los Angeles 
Trust & Savings Bank, C.C.A.Ind.. 
3 F.2d 222. 

D.C.—^Molger v. Johnson, 180 F.2d 
777. 86 U.S App.D.C. 219—Nolan v. 
Worth. 142 F.2d 9. 79 U.S.App.D.C 
33—Crow V. Gore, 86 F.2d 291, 66 
App.D.C. 126. 

4 C.J. p 883 note 33, p 886 notes 41. 
42. p 886 note 44—25 C.J. p 987 note 
24. 

Sufficiency of conflict 

The conflict does not have to be 
between different witnesses but may 
be found In different parts of the tes¬ 
timony of the same witness. 


XJ.S.—Johnson v. Ellmers, C.C.A.Ky., 
296 F. 686. 

Whers different inferences could be 
drawn from evidence and district 
court might well have reached a 
different conclusion circuit court of 
appeals could not declare that district 
court’s findings were clearly errone¬ 
ous. 

U.S. —Bostian v. Levich, C.C.A.Mo.. 
134 F.2d 284. 

12.5 U.S.—Walling v. General In¬ 

dustries Co., Ohio, 67 S.Ct. 883, 330 

U. S. 545, 91 L.Ed. 1088. 

Kemper v. C. I. R., C.A.8, 269 F. 
2d 184—Harrison Sheet Steel Co. v. 
Morgan, C.A.Iowa, 268 F.2d 638— 
Brooks V. School Dist. of City of 
Moberly, Mo., C.A.Mo., 267 F.2d 
733—American Re-Insurance Corp. 

V. Doyle. C.A.N.Y., 266 F.2d 574— 
Stiers v. Martin, C.A.N.C., 264 F. 
2d 795—Erekson v. U. S. Steel 
Corp., C.A.Utah, 260 F.2d 423—Mar¬ 
tin V. Morse Boulger Destructor 
Co., C.A.N.Y., 256 F.2d 675—Lanson 
V. U. S., C.A.Va., 255 F.2d 166— 
A. E. Staley Mfg. Co. v. Staley 
Mill Co.. C.A.Ill., 253 F.2d 269, cer¬ 
tiorari denied 78 S.Ct. 1371, 367 U. 
S. 926, 2 L.Ed.2d 1370—Ellison v. 
Frank, C,A.W.ash.. 246 F.2d 837— 
Criscuolo V. U. S., C.A.I11., 239 F. 
2d 280—Winters v. Dallman, C.A. 
Ill., 238 F.2d 912—Speed v. Trans- 
america Corp., C.A.Del., 235 F.2d 
369—^U. S. V. Daniels Towing & 
Drydock, Inc., C.A.Fla., 214 F.2d 

. 601—Judd V. Wasie, C.A.Minn., 211 

F.2d 826—Overman v. Locsser, C.A. 
Cal., 206 F.2d 621, certiorari denied 
74 S.Ct. 241, 346 U.S. 910, 98 L.Ed. 
407—Brown v. American Nat. 
Bank, C.A.Okl., 197 F.2d 911— 
O’Malley v. Ames, C.A.Neb., 197 F 
2d 256—Paris v. Central Chiclera 
S. de R. L., C.A.Tex.. 193 F.2d 960 
—Zimmer v. Acheson, C.A.Kan., 191 
F.2d 209—Safeway Trails v. Allen¬ 
town & Reading Transit Co., C.A. 
Md., 185 F.2d 918—La Rue v. Unit 
ed Fruit Co., C.A.Md., 181 F.2d 895 
—Ruud V. American Packing & 
Provision Co., C.A.Idaho, 177 F.2d 
638—Smith v. McLane, C.A.Pa., 174 
P.2d 819, certiorari denied 70 S.Ct. 
142, 338 U.S. 867, 94 L.Ed. 631 — 
Gates V. Woods. C.A.W.Va.. 169 
F.2d 440—Bradshaw v. Superior OH 
Co., C.C.A.Okl., 164 F.2d 165—Bauer 
V. Clark, C.C.A.Ind., 161 F.2d 397 
certiorari denied 68 S.Ct. 210, 332 
U.S. 839, 92 L.Ed. 411, rehearing 
denied 68 S.Ct. 342, 332 U.S. 849 
92 L.Ed. 419—Mycalex Corp. of 
America v. Pemco Corp., C.C.A 
Md., 169 F.2d 907—U. S. ex rel. 
Bishop v. Watkin.s, C.C.A.N.Y., 159 
F.2d 605, certiorari denied 67 S.Ct. 
1509. 331 U.S. 839, 91 L.Ed. 1861— 
Assmann v. Fleming, C.C.A.Neb., 
169 F.2d 332—Geneva Steel Co. v. 
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It is the province of the trial court 

Palfreyman, C.C.A.Utah, 157 F.2d 
822—^Alder v. Consumers Co., C.C. 
A.I11., 162 F.2d 696—Provident 
Life & Acc. Ins. Co. v. Bertman, C. 
C.A.Ohio, 161 F.2d 1001—Bowles v. 
Lentln, C.C.A.Ill., 151 F.2d 615, cer¬ 
tiorari denied Lentin v. Porter, 66 
S.Ct. 958, 327 U.S. 805, 90 L.Ed. 
1029, rehearing denied 66 S.Ct. 976, 
328 U.S. 877, 90 L.Ed. 1645—U. S. 
V. Aluminum Co. of America, C.C.A. 
N.Y., 148 F.2d 416—Reconstruction 
Finance Corp. v. Barrett, C.C.A.Ill., 
131 P.2d 745—Columbus Outdoor 
Advertising Co. v. Harris, C.C.A. 
Ohio, 127 F.2d 88—Adair v. Shal- 
lenberger, C.C.A.Ill., 119 F.2d 1017 
—National Mut. Casualty Co. of 
Tulsa, Okl., v. Eisenhower, C.C. 
Kan., 116 F.2d 891. 

D.C.—Daniels v. Souders, 196 F.2d 
780, 90 U.S.App.D.C. 298. 

Motive and intent 

(1) Where judge of tried expe¬ 
rience has had opportunity to observe 
witness through days of searching 
and provocative cross-examination 
and had made findings and written an 
opinion that show painstaking and 
impartial solicitude to roach the 
truth, judge’s decision about wit¬ 
nesses’ motives is nearly conclusive 
and will be di.sturbed on appeal only 
when objective circumstance.s make it 
clear that unpreserved evidence could 
not have properly overbalanced in¬ 
herent Improbability and inconsist¬ 
ency of witnesses’ spoken words. 
U.S.—Phelan v. Middle States Oil 

Corp., C.A.N.Y., 220 F.2d 593, cer¬ 
tiorari denied Cohen v. Glass, 76 S. 
Ct. 772, 349 U.S. 929, 99 L.Ed. 1260. 

(2) Under federal rule, to reverse 
a finding of trial Judge it must ap¬ 
pear from the record that witnesses 
could not have been speaking the 
truth, and on issue of witness’ own 
intent, as to which he alone can tes¬ 
tify, finding is unassailable except in 
most exceptional cases. 

U.S.—U. S. v. Aluminum Co. of Amer¬ 
ica, C.C.A.N.Y., 148 F.2d 416. 
Demeanor evidence 

Court of appeals could not revise 
trial judge’s evaluation of witnesses’ 
credibility as “demeanor evidence’’ is 
not before appellate court. 

U.S.—Wilson V. U. S., C.A.N.Y., 229 
F'.2d 277. 

Only in most nnnsnal circumstanc¬ 
es will finding of district court as 
to credibility of witne.sses before 
court be disturbed on appeal. 

U.S.—Rosenthal v. Hildebrand. C.A. 
Ill., 242 P.2d 607—Lee Dong Sep v. 
Dulles, C.A.N.Y.. 220 P.2d 264. 
Sven where testimony is nneontra- 
dioted, trial court is arbiter of its 
credibility. 

U.S.—Quon V. Niagara Fire Ins. Co, 
of N. Y., C.A.Cal., 190 F.2d 257. 
12.10 U.S.—Carpenters Union, Local 
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to observe the witnesses, judge their qualifications, 
appraise their credibility, determine the weight to 
be given their testimony, draw inferences from the 
facts, and resolve conflicts in the evidcncc.i2-i5 
However, it is proper for the court of appeals to 


inquire as to whether or not there was good reason 
for rejecting uncontradicted testimony.i2.20 In the 
absence of clear error, the appellate court will not 
review or retry the facts,substitute its judgment 
for that of the trial court^^.s or weigh the evi- 


131 V. Cisco Const, Co., C.A.Wash., 
266 F.2d 366—Erekson v. U. S. 
Steel Corp., C.A.Utah, 260 F.2d 423 
—Pekovich V. Cougrhlln, C.A.Alaska, 
25S F.2d 191—A. E. Staley Mfg. Co. 
V. Staley Mill. Co., C.A.I11., 253 F. 
2d 269, certiorari denied 78 S.Ct. 
1371, 357 U.S. 926, 2 L.Ed.2d 1370 
—Ellison V. Frank, C.A.Wash., 245 
F.2d 837—Judd v. Wasie, C.A.Minn., 
211 F.2d 826—O’Malley v, Ames, C. 
A.Neb., 197 F.2d 256—Ruud v. 
American Packing: & Provision Co., 
C.A.Idaho, 177 F.2d 538—Bradshaw 
V. Superior Oil Co., C.C.A.Okl., 164 
F.2d 165—Bauer v. Clark, 161 F.2d 
397, certiorari denied 68 S.Ct. 210, 
332 U.S. 839, 92 L.Ed. 411, rehear¬ 
ing denied 68 S.Ct. 342, 332 U.S. 849, 
92 L.Ed. 419—Assmann v. Fleming, 
C.G.A.Neb.. 169 F.2d 332—Recon¬ 
struction Finance Corp. v. Barrett, 
C.G.A.I11., 131 F.2d 745—Columbus 
Outdoor Advertising Co. v. Har¬ 
ris, C.C.A.Ohio, 127 P.2d 38. 

Evalnation of evidence is for dis¬ 
trict court and not for appellate 
court. 

U.S.—Anderson v. Mercado, C.C.A. 
Puerto Rico, 163 F.2d 303, certiorari 
denied 68 S.Ct. 220, 332 U.S. 837, 92 
L.Ed. 410. 

12.15 U.S.—Brown v. American Nat. 
Bank, C.A.Okl., 197 F.2d 911—Scott 
V. Gearner, C.A.Tex., 197 F.2d 93— 
Central Ry. Signal Co. v. Longden, 
C.A.Ind., 194 F.2d 310—Paris v. 
Central Chid era, S. de R. L., C.A. 
Tex., 193 F.2d 960—U. S. v. Chicago. 

R. I. & P. Ry. Co., C.A.Okl., 171 
F.2d 377—United Broth, of Carpen¬ 
ters and Joiners of America, Di.st. 
Council of Kansas City, Mo., and 
Vicinity. A. F. of L., v. Sperry, for 
and on Behalf of N. L. R. B., C.A. 
Kan., 170 F.2d 863—Beard v. Ach- 
enbach Memorial Hospital Ass’n, 
C.A.Kan., 170 F.2d 859—Dumas v. 
King, C.C.A.Ark., 167 F.2d 463— 
Grip Nut Co. v. Sharp, C.C.A.Ill., 
150 F.2d 192, certiorari denied 66 

S. Ct. 65, 326 U.S. 742. 90 L.Ed. 443 
—Railway Mail Ass’n v. Chamber¬ 
lin. C.C.A.Ark., 148 F.2d 206. 

Inferences 

It is the province of trial court to 
determine the weight of the evi¬ 
dence and to draw such Inferences as 
the direct evidence and the circum¬ 
stances reasonably warrant. 

U.S.—American Ins. Co. v. Scheufler, 
C.C.A.MO., 129 P.2d 143, appeals 
dismissed 62 S.Ct. 107, 314 U.S. 575, 
86 L.Ed. 466, certiorari denied 63 
S.Ct. 257, 317 U.S. 687, 8r L.Ed. 
651, rehearing denied 63 S.Ct. 433, 
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317 U.S. 712, 87 L.Ed. 667—Gary 
Theatre Co. v. Columbia Pictures 
Corporation. C.C.A.Ill., 120 F.2d 891. 
12,20 U.S.—Lau Ah Yew v. Dulles, 
G.A.Hawaii. 257 P.2d 744—Wong 
Gong Fay v. Brownell, C.A.Cal., 238 
F.2d 1. 

13. U.S.—McCaughn v. Real Estate 
Land Title & Tru.st Co., Pa., 66 S. 
Ct. 604, 297 U.S. 606, 80 L.Ed. 879. 

Williams v. Babcock & Wilcox 
Co., C.A.Pa.. 262 F.2d 253—Puget 
Sound Pulp & Timber Co. v. O’Reil¬ 
ly, C.A.Wash., 239 P.2d 607—Digby 
v. U. S. Fidelity & Guaranty Co.. 
C.A.Tex., 239 F.2d 569—Schneider 
V. Kelm, C.A.Minn., 237 F.2d 721— 
Coates V. C. I. R.. C.A.8, 234 F.2d 
459—Lichter v. Goss. C.A.Ill.. 232 
F.2d 715—Checker Food Products 
Co. v. Ralston Purina Co., C.A.Mo., 
232 P.2d 477—Glens Falls indem. 
Co. V. U. S. ex rel. and to Use of 
Westinghouse Elec. Supply Co., C. 
A.Cal., 229 F.2d 370—Blackhawk 
Hotels Co. V. Bonfoey, C.A.Minn., 
227 F.2d 232—Koehler v. Ellison, 
C.A.I11., 226 F.2d 682—^Wolss v. C. 
I. R., C.A.8, 221 F.2d 162—Lanza 
V. Carroll, C.A.Ark., 216 F.2d 808, 
reversed on other grounds 76 S.Ct. 
804, 349 U.S. 408, 99 L.Ed. 1183— 
Clarke Hybrid Corn Co. v. Strat¬ 
ton Grain Co., C.A.Iowa, 214 F.2d 
7 —O’Malley v. Ames, C.A.Nob., 197 
F.2d 256—Central Ry. Signal Co. v. 
Longden, C.A.Ind., 194 F.2d 310— 
Leach v. Maryland Cas. Co., C.A. 
Ind., 183 F.2d 43—West v. Schwarz, 
C.A.Ill,, 182 P.2d 721, certiorari de¬ 
nied 71 S.Ct. 67, 340 U.S. 830, 95 L. 
Ed. 609—Noland v. Buffalo Ins. Co., 
C.A.Mo., 181 F.2d 736—Pendergrass 
V. New York Life Ins. Co.. C.A. 
Ark., 181 F.2d 136—Hudspeth v. 
Esso Standard Oil Co., C.A.Ark., 
170 F.2d 418—^U. S. v. Wholesale 
Oil Co., C.C.A.Kan., 154 F.2d Tin- 
Fox River Paper Corp. v. U. S., C. 
C.A,Wis., 165 F.2d 639—Cleo Syrup 
Corp. V. Coca-Cola Co., C.C.A.Mo., 
139 F.2d 416, certiorari denied 64 
S.Ct. 638. 321 U.S. 781. 88 L.Ed. 
1074 —Travelers Mut. Cas. Co. v. 
Rector. C.C.A.Neb., 138 F.2d 396— 
Prudential Ins. Co. of America v. 
Carlson, C.C.A.Kan., 126 F.2d 607— 
Rowe V. Gatke Corporation, C.C.A. 
Ind., 126 F.2d 61—City of San Die¬ 
go V. Perry, C.C.A.Cal.. 124 F.2d 
629—Edwin L. Wlegand Co. v. liar- 
old E. Trent Co., C.C.A.Pa., 122 F. 
2d 920—Plack v. Baumer, C.C.A.Pa.. 
121 F.2d 676—Gary Theatre Co. v. 
Columbia Pictures Corporation. C. 
C.A.Ill., 120 F.2d 891—Deward & 
Rich v. Bristol Savings & Loan 
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Corporation, C.C.A.Va., 120 F.2d 
537—Commonwealth Trust Co. of 
Pittsburgh v. Reconstruction Fi¬ 
nance Corporation, C.C.A.Pa., 120 F. 
2d 264—Pressed Metals of America 
V. Woodworth, C.C.A.Mlch., 119 F. 
2d 210—U. S. v. De Back, C.C.A.Cal., 
118 F.2d 208—Webb v. Frisch, C.C. 
A.Ill., Ill P.2d 887—Township of 
South Hackensack v. Federal De¬ 
posit Ins. Corporation, C.C.A.N.J., 
109 F.2d 327, certiorari denied 60 
S.Ct. 896, 310 U.S. 624, 84 L.Ed. 
1396—U. S. V. Flower. C.C.A.Neb., 
108 F.2d 298—Storley v. Armour 
& Co., C.C.A.N.D.. 107 P.2d 499— 
Hoffman v. New Jersey Federation 
of Young Men’s and Young Wom¬ 
en’s Hebrew Ass’ns, C.C.A.Pa., 106 
P.2d 204—Ungerleider v. Citizens 
Commercial & Savings Bank of 
Flint, C.C.A.Mlch., 104 F.2d 718— 
Southern Extract Co. v. Green, C.C. 
A.Tenn., 103 F.2d 232, certiorari de¬ 
nied 60 S.Ct. 81. 308 U.S. 668. 84 
L.Ed. 476—Guilford Const. Co. v. 
Biggs, C.C.A.N.C., 102 F.2d 46— 
Franklin Savings & Loan Co. of 
Macon v. American Employers Ins. 
Co., C.C.A.Ga., 99 F.2d 494. 

D.C.—Elm Corp. v. E. M. Rosenthal 
Jewelry Co.. 161 F.2d 902. 82 U.S. 
App.D.C. 196—Prevost v. Morgen- 
thau, 106 F.2d 330, 70 App.D.C. 306. 

13.5 U.S.—Coleman Co. v. Holly 
Mfg. Co., C.A.Cal., 269 F.2d 660— 
Insurance Co. of North America v. 
Morgan Dyeing & Bleaching Co., 
C.A.Ill., 262 F.2d 916—Filger v. 
Plax Corp., C.A.Ky., 261 F.2d 369— 
Federal Sec. Ins. Co. v. Smith. C.A, 
Utah, 259 F.2d 294—U. S. v. First 
Trust Co. of St. Paul, C.A.Minn., 
251 P.2d 686—Hunt Foods, Inc. v. 
Phillips, C.A.Cal., 24 8 F.2d 23— 
Loc-Wood Boat & Motors, Inc. v. 
Rockwell, C.A.Mo., 245 F.2d 30G 
—Hines V. Perez, C.A.Guam, 242 
F.2d 459—^Wunderlich Contracting 
Co. V. U. S. ex rel. Reischel & Cot¬ 
trell, C.A.Utah. 240 F.2d 201, cer¬ 
tiorari denied 77 S.Ct. 861. 353 U.S. 
950, 1 L.Ed.2d 859—Schneider v. 
Kelm, C.A.Minn.. 237 F.2d 721— 
Cullers v. C. I. R.. C.A.8. 237 P.2d 
611—Checker Food Products Co, v. 
Ralston Purina Co., C.A.Mo., 232 F. 
2 <j 477 —tJ. S. V. Tlmes-Mirror Co., 
C.A.Cal., 231 F.2d 876—Baltimore 
Dairy Lunch, Inc. v. U. S., C.A. 
Minn., 231 P.2d 870—U. S. v. 
Marshall, C.A.Idaho, 230 F.2d 188 
—Rich V. Pappas, C.A.Ky., 229 P. 
2d 308 — Blackhawk Hotels Co. v. 
Bonfoey, C.A.Minn,, 227 F.2d 232— 
Irish V. U. S., C.A.Cal., 225 F.2d 8 
—Weiss V. C. I. R., C.A.8, 221 F.2d 
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dence or pass on the credibility of witnesses to de¬ 
termine whether the facts were correctly found.^^ 

b. When Reviewable 

The trial court's findings of fact are not conclusive, 
and they may be reviewed and set aside If they are 
clearly erroneous, as where they are not supported by 
substantial evidence, or are against the clear weight of 
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the evidence, or are Induced by an erroneoua view of 
the law. 

Notwithstanding the general rule that questions 
of fact ordinarily will not be reviewed by the court 
of appeals, the trial court’s findings of fact are not 
conclusive, and they may be considered and set aside 
by the appellate court if they arc clearly erroneous,i-"' 


152—Shepherd v, Mahannah, C.A. 
Miss., 220 F.2d 737—Clark Hybrid 
Corn Co. v. Stratton Grain Co., C.A. 
Iowa, 214 F.2d 7—U. S. v. First 
Sec. Bank of Utah, N. A., C.A.Utah, 
208 F.2d 424—Shoso Nii v. Brown¬ 
ell, C.A.Hawaii, 206 F.2d 895—U. 
S. V. Stewart, C.A.Tex., 201 F.2d 135 
—O’Malley v. Ames, C.A.Neb.. 197 
F.2d 256—The Sirius Star v. Stur¬ 
geon Bay Shipbuilding & Dry Dock 
Co.. C.A.Wis., 196 F.2d 479—Noland 
V. Buffalo Ins. Co., C.A.Mo., 181 F.2d 
735—Pendergrass v. New York 
Life Ins. Co., C.A.Ark.. 181 F.2d 
136—Paramount Pe.st Control 
Service v. Brewer, C.A.Or., 177 F.2d 
664—Locomotive Engineers Mut. 
Life & Acc. Ins. Ass’n v. Laurent, 
C.A.Ill., 172 F.2d 889—Hud.speth v. 
Esso Standard Oil Co., C.A.Ark., 170 
P.2d 418—Cleo Syrup Corp. v. Coca- 
Cola Co., C.C.A.MO., 139 P.2d 416, 
certiorari denied 64 S.Ct. 638, 321 U. 
S. 781, 88 L.Ed. 1074. 

D.C.—White v. White. 150 P.2d 157, 
80 U.S.App.D.C. 156—Nolan v. 
Werth, 142 F.2d 9, 79 U.S.App.D.C. 
33. 

Mere disagreemeiLt with Judge’s 
findings of fact is not ground for 
reversal. 

U.S.—Schneider v. Kelm, C.A.Minn„ 
237 F.2d 721—Hays v. Morgan, C. 
C.Miss., 221 F.2d 481—U. S. v. 
Springfield Fire & Marine Ins. Co., 
C.A.Mo., 207 F.2d 935—Central Ry. 
Signal Co. v. Longden, C.A.Ind., 194 
P.2d 310—Wald v. Eagle Indem. 
Co., C.A.Tex., 178 F.2d 91—Nee v. 
Linwood Securities Co., C.A.Mo., 
174 F.2d 434—Blytheville Cotton 
Oil Co. V. Kurn, C.C.A.Tenn., 156 
F.2d 467. 

14. U.S.—Lichter v. Goss, C.A.Ill., 
232 F.2d 715—^Williams v. Cam¬ 
bridge Mut. Fire Ins. Co., C.A. 
Miss., 230 F.2d 293—Traders & 
General Ins. Co. v. Champ, C.A.Cal., 
225 F.2d 802, rehearing denied 226 
P.2d 829, certiorari denied 76 S.Ct. 
348, 350 U.S. 968, 100 L.Ed. 833— 
Gibbs Corp. v. Arundel Corp., C.A. 
Fla., 209 P.2d 561—Central Ry. 
Signal Co. V. Longden, C.A.Ind., 194 
P.2d 310—Paris v. Central Chiclera, 
S. de R. L., C.A.Tex., 193 F.2d 960 
—Joseph B. Seagram & Sons v. 
Bynum, C.A.Ark., 191 P.2d 5—Fox 
River Paper Corp. v. U. S., C.C.A. 
Wis., 166 P.2d 639—Leroux & Co. 
V. Merchants Distilling Corp., C.C. 
A.Ind., 165 F.2d 481—Columbian 
Nat. Life Ins. Co. v. Goldberg, C.C. 


A.Ohio. 138 P.2d 192, certiorari de¬ 
nied 64 S.Ct. 624. 321 U.S. 766, 88 
L.Ed. 1062—MacDonnell v. Capi¬ 
tal Co., C.C.A.Cal., 130 P.2d 311—U. 
S. V. Still, C.C.A.S.C., 120 P.2d 876. 
certiorari denied Still v. U. S., 62 
S.Ct. 136. 314 U.S. 671. 86 L.Ed. 
537—Adair v. Shallenbergcr, C.C.A. 
Ill., 119 F.2d 1017—Venuto v. Rob¬ 
inson, C.C.A.N.J.. 118 F.2d 679, cer¬ 
tiorari denied 62 S.Ct. 68. 314 U.S. 
627, 86 L.Ed. 504—National Mut. 
Casualty Co. of Tulsa, Okl. v. Eis¬ 
enhower, C.C.A.Kan., 116 P.2d 891 
—Lewis V. U. S., C.C.A.. 113 P.2d 
489—Stevens v. Edwards, C.C.A. 
Fla., 112 P.2d 534, certiorari de¬ 
nied 61 S.Ct. 45. 311 U.S. 378, 85 
L.Ed. 437—Snapp Hotel & Realty 
Co. v. Elbert. C.C.A.Mo., 108 P.2d 
661—Title Guaranty & Surety Co. 
V. State of Missouri ex rel, and to 
Use of Stormfeltz. C.C.A.Mo., 105 
P.2d 496—Metro-Goldwyn-Mayer 
Corporation v. Pear, C.C.A.Cal., 104 
P,2d 892—Helvering v. Johnson, C. 
C.A., 104 F.2d 140, affirmed 60 S. 
Ct. 293, 308 U.S. 523, 84 L.Ed. 443, 
motion granted 60 S.Ct. 684—Oliver 
V. Bell, C.C.A.Pa.. 103 F.2d 760— 
Kennedy v, Anderson-Tully Co., C. 
C.A.Tenn., 102 P.2d 340—Ferguson 
V. Wachs, C.C.A.I11., 96 F.2d 910— 
Oregon Mortg. Co. v. Renner, C.C. 
A.Idaho, 96 F.2d 429—Flack v. Hol- 
tegel, C.C.A.Ind., 93 F.2d 512—U. S. 
V. Gamble-Skogmo, C.C.A.Minn., 91 
P.2d 372—U. S. V. Washington De¬ 
hydrated Pood Co., C.C.A.Mo., 89 
P.2d 606—^Fitzgerald v. McFadden, 
C.C.A.N.Y., 88 P.2d 639—Davies v. 
Home Trust Co., C.C.A.Mo,, 83 P.2d 
124—Mutual Life Ins. Co. of New 
York V. Still, C.C.A.Neb., 78 F.2d 
748—Brooks v. Willcuts, C.C.A. 
Minn., 78 F,2d 270—Salt Bayou 
Drainage Dist. v. Putrall, C.C.A. 
Ark., 72 F.2d 940—^Jensma v. Sun 
Life Assur. Co. of Canada, C.C.A. 
Idaho, 64 P.2d 457, certiorari de¬ 
nied Sun Life Assur. Co. of Canada 
V. Jensma, 53 S.Ct. 796, 289 U.S. 
763, 77 L.Bd. 1505—P. T. Dooley 
Lumber Co. v. U. S., C.C.A.Ark., 63 
F.2d 384, certiorari denied 54 S.Ct. 
58, 290 U.S. 640, 78 L.Ed. 566—Cal¬ 
houn V. Stratton, C.C.A.Tenn., 61 
P.2d 302—Federal Intermediate 
Credit Bank of Omaha v. L’Herls- 
son, C.C.A.S.D., 33 F.2d 841—Peo¬ 
ple’s Bank of Keyser, W. Va. v. 
International Finance Corporation, 
C.C.A.W.Va., 30 P.2d 46, certiorari 
denied Peoples’ Bank of Keyser, W. 
Va. V. International Finance Corpo¬ 
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ration, 49 S.Ct. 362. 279 U.S. 868, 73 
L.Ed. 999—.'Etna Ins. Co. of Hart¬ 
ford, Conn. V. Licking Valley Mill¬ 
ing Co., C.C.A.Ky.. 19 F.2d 177, cer¬ 
tiorari denied 48 S.Ct. 37, 275 U.S. 
541. 72 L.Ed. 415—Shaw V. Owens, 
C.C.A.La., 18 P.2d 954, certiorari 
denied 48 S.Ct. 31, 276 U.S. 636, 72 
L.Ed. 413—Thompson-Starrett Co. 
V. La Belle Iron Works, C.G.A.N.Y., 
17 F.2d 636, certiorari denied 47 
S.Ct. 763, 27 1 U.S. 748, 71 L.Ed. 1330 
—Camden Woolen Co. v. Ea.stern 
S. S. Lines. C.C.A.Me.. 12 F.2d 917 
—Miami Paper Co. v. American 
Woodpulp Corporation, C.C.A.Ohio, 

5 F.2d 408—Hirnlng v. Live Stock 
Nat. Bank, C.C.A.Iowa, 1 F.2d 307— 
Bank of Waterproof v. Fidelity 

6 Deposit Co. of Maryland, C.C.A. 
La., 299 P. 478, certiorari denied Fi¬ 
delity & Deposit Co. of Maryland 
V. Bank of Waterproof, 46 S.Ct. 98, 
266 U.S. 618, 69 L.Ed. 471—Ken¬ 
tucky Coal Lands Co. v. Mineral 
Development Co., C.C.A.Ky., 295 F. 
266—Pneumatic Scale Corporation 
V. Mainwaring, C.C.A.N.Y., 286 F. 
378—^U. S. V. Pennsylvania & Lake 
Eric Dock Co., C.C.A.Ohio, 272 F. 
839—Garwood v. Scheiber, Cal., 246 
F. 74, 168 C.C.A. 300, certiorari de¬ 
nied 38 S.Ct. 427, 247 U.S. 506, 
62 L.Ed. 1240—^Wear v. Imperial 
Window Glass Co., Mo., 224 F. 60, 
139 C.C.A. 622. 

D.C.—Sears v. Sears, 92 F.2d 630, 67 
App.D.C. 379. 

4 C.J. p 654 note 99, p 887 note 62. 
Befnsal to find facts 

(1) Where a refusal to find facts 
Involves the weighing of evidence, 
it is as conclusive on appeal as af¬ 
firmative findings. 

U.S.—Pennok Oil Co. v. Roxaba Pe¬ 
troleum Co. of Oklahoma. C.C.A. 
Okl., 289 F. 416—Schoenwald v. 
Bishop, Alaska. 244 P. 715, 167 C.C. 
A. 163—Nashville Interurban Ry. 
v. Barnum, N.Y., 212 F. 634, 129 
C.C.A. 170. 

(2) However, where special find¬ 
ings have been requested and refus¬ 
ed, the appellate court may review 
the evidence to see If it is such as 
imposed on the trial court the duty 
to grant the request for special find¬ 
ings. 

U.S.—Bunday v, Huntington, S.D., 
224 P. 847, 140 C.C.A. 415. 

15. U.S.—Lyon Furniture Mercan¬ 
tile Agency v. Carrier, C.A.Cal., 259 
F.2d 106—Sealy v. Mitchell, C.A. 
Ala., 249 F.2d 327—Merchants Nat. 
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as wliere they are not supported by substantial evi- I the evidence,^® or 
dencc,i5.6 or if they are against the clear weight of | 


Bank & Trust Co. of Indianapolis 
V. V.. S., C.A.Ind., 246 P.2d 410. cer¬ 
tiorari denied 78 S.Ct. 148, 356 U. 
S. 8S1, 2 Ij.Ed.2d 112, rehearing: de¬ 
nied 78 S.Ct. 339, 355 U.S. 920, 2 L. 
Ed.2d 280—Hycon Mfgr. Co. v. H. 
Koch & Sons, C.A.Cal., 219 F.2d 
352, certiorari denied 75 S.Ct. 881, 
349 U.S. 963, 99 L.Ed. 1278—Wala- 
lua Agr. Co. v. Maneja, C.A.Hawaii, 
21G F.2d 466, reversed 76 S.Ct. 719, 
349 U.S. 254, 99 L.Ed. 1040—Travis 
V. Schwartz Mfff. Co., C.A.Wis., 216 
P.2d 448—Harad v. Sears, Roebuck 
& Co., C.A.Ind., 204 P.2d 14, cer¬ 
tiorari denied 74 S.Ct. 274, 346 U. 
S. 914, 98 L.Ed. 410—Hirshhorn v. 
Mine Safety Appliances Co., C.A. 
Pa... 203 P.2d 279, certiorari denied 
74 S.Ct. 105, 346 U.S. 866. 98 L.Ed. 
376—Paris v. Central Chi cl era, S. 
de R. U., C.A.Tex., 193 F.2d 960— 
Milgrram v. Loow’s Inc., C.A.Pa., 
192 F.2d 679. certiorari denied 
Uoew’s, Inc, v. Milgram, 72 S.Ct. 
762. 343 U.S. 929, 96 U.Ed. 1339— 
.\rnolt Corp. v. Stansen Corp., C.A. 
Ill., 189 F.2d 5—Jax Beer Co. v. 
Rodfern, C.C.A.Tex.. 124 F.2d 172 
—Fleming v. Palmer, C.C.A.l-'uerto 
Rico, 123 F.2d 749—Kuhn v. Prin- 
ces.s Lida of Thurn & Taxi.9, C.C. 
A.Pa., 119 P.2d 704—^tna Life 
In.s. Co. V. Kepler. C.C.A.Neb., 116 
P.2d 1—U. S. V. Perr.v. C.C. A .Ark., 
55 F.2d 819—U. S. V. Worley, C.C. 
A.Neb., 42 F.2d 197. 

D.C.—I)i.strict of Columbia v. Seven- 
Up Washington. 214 F.2d 197, 93 
Tr.S.App.D,C. 272, certiorari denied 
74 S.Ct. 861, 347 U.S. 989, 98 L.Ed. 
1123—Dollar v. Land, 184 F.2d 245, 
87 U.S.App.D.C. 214, certiorari de¬ 
nied 71 S.Ct. 198, 340 U.S. 884, 95 
L.Ed. 641, rehearing denied 71 S. 
Ct. 630, 340 U.S. 948, 96 L.Ed. 684, 
certiorari denied 71 S.Ct. 633, 340 
U.S. 948, 96 L.Ed. 684—Glenn v. 
Kraft. 164 P.2d 716, 82 U.S.App.D. 
C. 381. 

4 C.J. p 880 note 94. 

Witnesses not heard hy lower court 

Reviewing court has duty to re¬ 
view evidence in order to determine 
whether decision below was clearly 
erroneou.s. which duty becomes more 
imperative where trial court has had 
no occasion to ob.serve witnesses or 
to judge their credibility in arriving 
at a factual ba.sis for decision. 

Xj.s.—Letcher County, Ky., v. De Foe, 
C.C.A.Ky., 151 P.2d 987. 

Znoonsistent findings by different 
Judges in different actions with re¬ 
spect to same factual situation do 
not require rejection of either find¬ 
ing. 

U.S.—Blumberg v, U. S„ C.A.Ill., 246 
F.2d 883. 


Pindings set aside 

(1) Contrary to the evidence. 

U.S.—Hooper v. First Exchange Nat. 

Bank of Coeur D’Alene, C.C.A.Ida- 
ho, 63 F.2d 693—Paine v. St. Paul 
Union Stockyards Co., C.C.A.Minn., 
28 P.2d 463, modified on other 
grounds 35 P.2d 624. 

4 C..T. p 880 note 96. 

(2) Without support in the evi¬ 
dence. 

U.S.—Mermis v. Waldo, C.C.A.Kan., 
91 F.2d 391—Stuyvesant Ins. Co. v. 
Sussex Fire Ins. Co., C.C.A.N.J., 90 
P.2d 281, certiorari denied 58 S.Ct. 
144, 302 U.S. 742, 82 L.Ed. 573. 

(3) Due to, or colored by, an error 
or misconception of law. 

U.S.—Chicago & A. Ry. Co. v. Pressed 
Steel Car Co., Ill., 243 F. 883, 156 
C.C.A. 395, certiorari denied 38 S. 
Ct. 11, 245 U.S. 652, 62 L.Ed. 532. 
15.5 U.S.—Nelson v. Seaboard Sur. 
Co., C.A.Minn., 269 F.2d 882—Koguo 
Elec. Mfg. Co. V. Coconut Grove 
Bank, C.A.Fla., 269 F.2d 1—Harri¬ 
son Sheet Steel Co. v. Morgan, C.A. 
Iowa, 268 F.2d 638—Los Angeles 
Trust Deed & Mortg. Exchange v. 
Securities and Exchange Commis¬ 
sion, C.A.Cal., 264 P.2d 199—Joseph 
V. Donover Co., C.A.Wash., 261 F. 
2d 812—U. S. V. Minneapolis & St. 
L. Ry. Co., C.A.Minn., 260 F.2d 663 
—^Wilson V. New York Life Ins. 
Co., C.A.MO., 250 F.2d 649—Amer¬ 
ican Indem. Co. v. Swartz, C.A. 
Mo., 250 F.2d 632—Fields v. Ross 
Oil Co., C.A.MO., 260 F.2d 498— 
Maryland Cas. Co. v. Manufactur- 
er.s & Merchants Indem. Co., C.A. 
Mo., 249 F.2d 630—North Am. Van 
Lines, Inc. v. Brown, C.A.Mo., 24 8 
F.2d 905—Schneider v. Kelm, C.A. 
Minn., 237 F.2d 721—Green v. Ding- 
man, C.A.Neb., 234 F.2d 647—Gen¬ 
eral Cas. Co. V. School Dist. No. 5, 
Baker County, Or., ex rel. Lyons, 
C.A.Or., 233 P.2d 526—Meier & 
Pohlmann Furniture Co. v. Gib¬ 
bons, C.A.Mo., 233 P.2d 296, certio¬ 
rari denied 77 S.Ct. 101, 352 U.S. 
879, 1 L.Ed.2d 80—Baltimore Dairy 
Lunch, Inc. v. U. S., C.A.Minn., 231 
F.2d 870—Blackhawk Hotels Co. v. 
Bonfoey, C.A.Minn., 227 P.2d 232— 
Bettinger v. Northwestern Nat. 
Cas. Co., C.A.Minn., 213 P.2d 200, 
certiorari denied 76 S.Ct. 80, 348 
U.S. 856, 99 L.Ed. 674—^Air Condi¬ 
tioning Engineers v. O’Neal Elec. 
Co., C.A.Miss., 212 P.2d 915—Mag- 
Idson V. Duggan, C.A.Mo., 212 F. 
2d 748, certiorari denied 76 S.Ct. 
124, 348 U.S. 883, 99 L.Ed. 694, re¬ 
hearing denied 75 S.Ct. 291, 348 U. 
S. 922, 99 L.Ed. 723—St. Louis Un¬ 
ion Trust Co. V. Finnegan, C.A.Mo., 
197 P.2d 666—O’Malley v. Ames, C. 
A.Neb., 197 F.2d 256—U. S. v. Beat¬ 
ty, C.A.Iowa, 192 F.2d 945—U. S. 
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are induced by an erroneous view 


Cartridge Co, v. Powell, C.A.Mo., 
185 F.2d 67, modified on other 
grounds 186 P.2d 611, certiorari de¬ 
nied 71 S.Ct. 855, 341 U.S. 936, 95 
L.Ed. 1364—^Associated Plastics 
Cos. V. Gits Molding Corp., C.A. 
Ill., 182 P.2d 1000—Skelly Oil Co. 
V. Holloway, C.A.Mo., 171 P.2d 670 
—Hudspeth V. Esso Standard Oil 
Co., C.A.Ark., 170 P.2d 418—Waltz 
V. Ellinghouse, C.C.A.Iowa, 165 F. 
2d 696—Chatz v. Armour Plant 
Emp. Credit Union, C.C.A.Ill., 164 
P.2d 236, certiorari denied 67 S.Ct. 
83, 329 U.S. 728, 91 L.Ed. 630, re¬ 
hearing denied 67 S.Ct. 185, 329 IT. 
S. 827, 91 L.Ed. 702, certiorari de¬ 
nied Chatz v. Todd, 67 S.Ct. 83. 329 

U. S. 728, 91 L.Ed. 630, rehearing 
denied 67 S.Ct. 185, 329 U.S. 827. 
91 L.Ed. 702—Stern v. Harrison, C. 
C.A.Ill., 152 P.2d 321. certiorari de¬ 
nied 66 S.Ct. 967, 327 U.S. 807, 90 
L.Ed. 1031—Morris v. Williams, C. 
C.A.Ark., 149 F.2d 703—Railway 
Mail Ass’n v. Ch.amberlin. C.C.A. 
Ark., 148 F.2d 206—Policyholder’s 
Nat. Life Ins. Co. v. Harding, C.C. 
A.N.D., 147 F.2d 851—Sbicca-Del 
Mac, Inc. v. Millus Shoe Co., C.C. 
A.Mo., 14.5 F.2d 389—Smith v. Por¬ 
ter, C.C. A. Ark., 143 F.2d 292— 
Sears. Roebuck & Co. v. Talge, C. 
C.A.Mo., 140 P.2d 395—Cleo Syrup 
Corp. V. Coca-Cola Co., C.C.A,Mo.. 
139 P.2d 416, certiorari denied 64 
S.Ct. 638. 321 TT.S. 781, 88 L.Ed. 
1074—Gasifier Mfg. Co. v. General 
Motors Corp., C.C.A.Mo., 138 P.2d 
197. 

OuesB and Bpeculatioa 

Court of appeals would not uphold 
finding and judgment of lower court 
which tried case without jury, where, 
in order to do so, it would be neces¬ 
sary to base decision on guess, spec¬ 
ulation. and averages made up from 
the uncertain recollections of plain¬ 
tiffs. 

U.S.—Jax Beer Co. v. Redfern, C.C.A. 
Tex., 124 F.2d 172. 

“BnbBtaatial evldBiLoe” means more 
than a scintilla and Is such relevant 
evidence as a reasonable man might 
accept as adequate to support a con¬ 
clusion. 

U.S.—Federal Sec. Ins. Co. v. Smith, 
C.A.Utah, 269 F.2d 294. 

16. U.S.—Harrison Sheet Steel Co. 

V. Morgan, C.A.Iowa, 268 F.2d 638 
—Joseph V. Donover Co., C.A. 
Wash., 261 F.2d 812—U. S. v. Min- 
neapolis & St. L. Ry. Co., C.A.Minn.. 
260 F.2d 663—Wilson v. New York 
Life Ins. Co.. C.A.Mo., 250 F.2d 649 
—American Indem. Co. v. Swartz, 
C.A.MO., 250 P.2d 632—Fields v. 
Ross Oil Co., C.A.MO., 260 F.2d 498 
—Maryland Cas. Co. v. Manufac¬ 
turers & Merchants Indem. Co., C. 
A.Mo., 249 P.2d 630— North Am. 
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of the law The findings may also he set aside 
where the lower court misapprehended the evi- 
dence.i®*^® 

The question of whether or not the fact findings 


below are sufficiently sustained are supported by the 
record evidence is one which will be passed on by 
the appellate court.^'^ In this respect the findings, 
unless clearly erroneous, are to be regarded as ade- 


Van L«ines, Inc. v. Brown, C.A.Mo. 
248 F.2d 905—Schneider v. Kelm, 
C.A.Minn., 237 F.2d 721—General 
Caa. Co. V. School Pist. No. 5 Ba¬ 
ker County, Or. ex rel. Lyons, C.A. 
Or., 233 F.2d 626—Meier & Pohl- 
mann Furniture Co. v. Gibbons, C. 
A.Mo., 233 P.2d 296, certiorari de¬ 
nied 77 S.Ct. 101, 352 U.S. 879, 1 
L.Ed.2d 80—Baltimore Dairy 
Lunch, Inc. v. U. S., C.A.Minn., 231 
F.2d 870—Western Cottonoil Co. v. 
Hodg:e.s, C.A.Tex., 218 F.2d 158— 
Mag:idson v. Dugrgan, C.A.Mo., 212 
F.2d 748, certiorari denied 75 S.Ct. 
124. 348 U.S. 883, 99 L.Ed. 694. cer¬ 
tiorari denied 75 S.Ct. 291, 848 U. 
S. 922, 99 L.Ed. 723—Maple Island 
Farm, Inc. v. Bittcrling, C.A.Minn., 
209 F.2d 867, certiorari denied Bit- 
terllng v. Maple Island Farm, Inc., 
76 S.Ct. 123, 348 U.S. 882, 99 L.Ed. 
694, rehearing denied 75 S.Ct. 290, 
348 U.S. 921, 99 L.Ed. 722—St. 

Louis Union Trust Co. v. Finne¬ 
gan, C.A.Mo,, 197 F.2d 665—O’Mal¬ 
ley V. Ame.s, C.A.Neb., 197 F.2d 256 
—Daitz Flying Corp. v. U. S., C.C. 
A.N.T., 167 F.2d 369—Anderson v. 
Federal Cartridge Corp., C.C.A. 
Minn., 156 F.2d 681—Chatz v. Ar¬ 
mour Plant Emp. Credit Union, C. 
C.A.111., 154 F.2d 236—Morris v. 
Williams. C.C.A.Ark., 149 F.2d 703 
—Policyholder’s Nat. Life Ins. Co. 
V. Harding, C.C.A.N.D., 147 P.2d 
851—Shieoa-Del Mac, Inc, v, Mlli- 
us Shoe Co., C.C.A.Mo., 146 F.2d 
389—Smith v. Porter, C.C.A.Ark., 
143 F.2d 202—Cohen v. U. S., C.C. 
A.Minn., 142 F.2d 861—U. S. v. 62 
Packages, More or Less, of Marmo- 
la Prescription Tablets, C.C.A,Wia„ 
142 F.2d 107, certiorari denied Ral- 
adam Co. v. U. S., 65 S.Ct. 68, 323 
U.S. 731, 89 L.Ed. 587—Sears. Roe¬ 
buck & Co. V. Talge, C.C.A.Mo., 140 
F.2d 395—Cleo Syrup Corp. v, Co- 
ca-Col,a Co., C.C.A.Mo., 139 P.2d 
416, certiorari denied 64 S.Ct. 638, 
321 U.S. 781, 88 L.Ed. 1074—Trav¬ 
elers Mut. Cas. Co. V, Rector, C.C. 
A.Neb., 138 P.2d 396—Gasifier Mfg. 
Co. V. General Motors Corp,, C.C.A. 
Mo., 138 F.2d 197—U. S. v. Arma¬ 
ture Rewinding Co., C.C.A.Mo., 124 
F.2d 580—Fleming v. Palmer, C.C. 
A.Puerto Rico, 123 P.2d 749, certio¬ 
rari denied Caribbean Embroidery 
Co-op. V. Fleming. 62 S.Ct. 942, 316 
U.S. 662, 86 L.Ed. 1739—Eauitable 
Life Aasur. Soc. of U. S. v. Irelan, 
C.C.A.Mont., 123 F.2d 462—State 
Farm Mut. Automobile Ins. Co. v. 
Bonacci, C.C.A,Neb., Ill F.2d 412— 
.Williams V. Williams, C.C.A.Ill., 61 
F.2d 257, certiorari denied 53 S.Ct. 
404, 288 U.S. 612, 77 L.Ed. 986. 


D.C.—George v. Capital Traction Co., 
54 App.D.C. 144, 295 F. 965. 
Xasnfflolent aapporting •▼ideaoe 
Under rule that fact findings shall 
not be set aside unless clearly er¬ 
roneous, a finding of fact is “clearly 
erroneous" if it is against the clear 
weight of the evidence, and it does 
not sufilce that It is supported by 
evidence. 

U.S.—Fleming v. Palmer, C.C.A.Puer- 
to Rico, 123 P.2d 749. 

Tmth and right 

Appellate court may reverse under 
Federal Rule, even though there is 
evidence which if credible would be 
substantial, if the force and effect of 
the testimony considered as a whole, 
convince that the finding is so against 
the great preponderance of credible 
testimony that it does not reflect or 
represent the truth and right of the 
case. 

U.S.—Slattery Co. v. TJ. S., C.A.La., 
231 F.2d 37—Western Cottonoil Co. 
V. Hodges. C.A.Tex., 218 F.2d 158 
—Sanders v. Leech, CC.A.Fla., 168 
P.2d 486. 

16.5 U.S.—Nelson v. Seaboard Sur. 
Co., C.A.Minn., 269 P.2d 882—Bogue 
Elec. Mfg. Co. v. Coconut Grove 
Bank. C.A.Fla., 269 F.2d 1—Harri¬ 
son Sheet Steel Co. v. Morgan. C. 
A. Iowa, 268 F.2d 538—Joseph v. 
Donover Co., C.A.Wash., 261 F.2d 
812—U. S. V. Minneapolis & St. L. 
Ry. Co.. C.A.Minn., 260 F.2d 663— 
Billington v. Prudential Ins. Co. 
of America, C.A.Ind., 254 F.2d 428 
—^Wilson V. New York Life Ins. 
Co., C.A.Mo., 250 F.2d 649—Ameri¬ 
can Indem. Co. v. Swartz, C.A.Mo., 
260 F.2d 532—Fields v. Ross Oil 
Co., C.A.Mo., 250 F.2d 498—Mary¬ 
land Cas. Co. V. Manufacturers & 
Merchants Indem. Co., C.A.Mo., 249 
F.2d 630—^North Am. Van Lines, 
Inc. V. Brown, C.A.Mo., 248 F.2d 
906—Smallfleld v. Home Ins. Co. 
of N. T., C.A.Cal., 244 F.2d 337— 
Russel V. Texas Co., C.A.Mont., 238 
F.2d 636, certiorari denied 77 S. 
Ct. 1400, 364 U.S. 938, 1 L.Ed.2d 
1537—Mitchell v. Raines, C.A.Ga., 
238 F.2d 186—Schneider v. Kelm, 
C.A.Minn., 237 P.2d 721—Green v. 
Dingman, C.A.Neb., 234 F.2d 547 
—General Cas. Co. v. School Dist. 
No. 6, Baker County, Or., ex rel. 
Lyons, C.A.Or., 233 P.2d 626—Meier 
& Pohlmann Furniture Co. v. Gib¬ 
bons, C.A.Mo., 233 P.2d 296, certio¬ 
rari denied 77 S.Ct. 101, 352 U.S. 
879, 1 L.Ed.2d 80—Baltimore Dairy 
Lunch, Inc. v. U. S., C.A.Minn., 231 
P.2d 870—Dale v. Rosenfeld, C.A. 
N.Y., 229 P.2d 855—Blackhawk Ho¬ 
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tels Co. V. Bonfoey, C.A.Mlnn., 227 
F.2d 232—Allis Chalmers Mfg. Co. 
V. Wichman. C.A.Mo.. 220 F.2d 426, 
certiorari denied 76 S.Ct. 71, 350 

U. S. 836, 100 L.Ed. 745—Galena 
Oaks Corp. v. Scofield, C.A.Tex., 
218 P.2d 217—Bettinger v. North¬ 
western Nat. Cas. Co., C.A.Minn., 
213 F.2d 200, certiorari denied 76 
S.Ct. 80. 348 U.S. 856, 69 L.Ed. 674 
—Magidson v, Duggan, C.A.Mo., 212 
F.2d 748, certiorari denied 75 S.Ct. 
124. 348 U.S. 883, 99 L.Ed. G94, re¬ 
hearing denied 75 S.Ct. 291, 348 U. 
S. 922, 99 L.Ed, 723—Owen v. Com¬ 
mercial Union Fire Ins. Co. of N. 
Y., C.A.Md., 211 F.2d 488—U. S. 

V. Beatty, C.A.Iowa, 192 F.2d 945 
—^Associated Plastics Cos. v. Git.s 
Molding Corp., C.A.lll., 182 F.2cl 
1000—Moths V. U. S., C.A.Ind., 179 
P.2d 824—Skelly Oil Co. v. Holla- 
way, C.A.Mo., 171 F.2d 670—Hud¬ 
speth V. Es.so Standard Oil Co., C.A. 
Ark., 170 F.2d 418—Waltz v. El- 
llnghouse, C.C.A.Iowa. 165 F.2d B96 
—Anderson v. Federal Cartridge 
Corp., C.C.A.Mlnn., 156 F.2d 681 
—Chatz V. Armour Plant Emp. 
Credit Union, C.C.A.Ill., 154 F.2d 
236—Morris v. Williams. C.C.A. 
Ark., 149 P.2d 703—Railway Mail 
Ass’n V. Chamberlin, C.C.A.Ark., 
148 P.2d 206—Policyholder’s Nat. 
Life Ins. Co. v. Harding, C.C.A.N. 
D., 147 F.2d 851—Sbicca-Del Mac, 
Inc., V. Milius Shoe Co., C.C.A. 
Mo., 145 P.2d 389—Smith v. Por¬ 
ter. C.C.A.Ark., 143 P.2d 292—Co¬ 
hen V. U. S., C.A.Minn., 142 P.2d 
861—Sears, Roebuck & Co. v. Talge, 
C.C.A.Mo., 140 F.2d 396—Cleo Syrup 
Corp. V. Coca-Cola Co., C.C.A.Mo., 
139 F.2d 416, certiorari denied 64 
S.Ct. 638, 321 U.S. 781, 88 L.Ed. 
1074—Travelers Mut. Cas. Co. v. 
Rector, C.C.A.Neb., 138 F.2d 396 
—Gasifier Mfg. Co. v. General Mo¬ 
tors Corp., C.C.A.Mo., 138 F.2d 197 
—IT. S. v. Armature Rewinding Co., 
C.C.A.Mo., 124 P.2d 689. 

16.10 U.S.—^Western Cottonoil Co. v. 
Hodges, C.A.Tex., 218 P.2d 168— 
Special Service Co. v. Delaney, C. 
A.La., 172 F.2d 16—Katz Under¬ 
wear Co. V. U. S., C.C.A.Pa., 127 
P.2d 966, certiorari denied 63 S. 
Ct. 61, 317 U.S. 656, 87 L.Ed. 526. 

17. U.S.—Callwood v. Call wood, C. 
A.Virgin Islands, 233 F.2d 784— 
Globe Indem. Co. v. Hansen, C.A. 
Minn.. 231 F.2d 895—Maher v. Hen¬ 
drickson, C.A.lll., 188 F.2d 700— 
Pendergrass v. New York Life Ins. 
Co., C.A.Ark., 181 P.2d 136—Woods 
V. Oak Park Chateau Corp., C.A. 
III., 179 F.2d 611—Fox v. Harrison, 
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quately supported and left undisturbed if they are i evidence.i^ While it has been held that findings will 
sustained by sufficient evidence,^® or by substantial | not be disturbed unless they cannot be sustained on 


C.C.A.IIL, 145 p.2d 521—06 Jordan 
V. Hunter, C.C.A.Kan., 145 F.2d 287, 
certiorari denied 65 S.Ct. 1083, 325 
U S. 853, 89 L.Ed. 1974—Hartford 
Accident ^ Indemnity Co. v. Jas¬ 
per, C.C.A.Or., 144 F.2d 266—Kan- 
.M.is City Public Service Co. v. Mc- 
Mullln, C.C.A.Kan., 142 F.2d 116 

- Schad V. Twentieth Century-Fox 
Film Corp., C.C.A.Pa., 136 F.2d 991 

- -Hanover Fire Ins. Co. v. Isabel, 
C.C.A.Okl., 129 F.2d 111—Kuhn v. 
]‘rincc.sa Uida of Thurn & Taxi.s, 
C.C.A.Pa., 119 F.2d 704—Cnmpana 
Corporation v. Harrison, C.C.A.lll., 
114 F.2d 400—Massachusetts Pro¬ 
tective As.s*n V. U. S., C.C.A.Mass., 
114 F.2d 304—State Farm Mut. Au¬ 
tomobile Ins. Co. V. Bonacci. C.C. 
A.Neb., Ill F.2d 412--Universal 
Cas Co. V. Central Illinois I’ublic 
Service Co.. C.C.A.lll., 102 F.2d 164 
—Baldwin Rubber Co. v. Paine & 
AVilliams Co., C.C.A.Mich.. 99 F.2d 
;]—Aycock V. Rradbury. C.C.A.Okl., 
77 F.2d 14, certiorari denied Brad¬ 
bury V. Aycock. 56 S.Ct. 101, 296 
U.s! 5S9, 80 U.Ed. 416—C. C. Men- 
Kcl & Bro. Co. V. Handy Choco- 
Ifite Co., C.C.A.Mass., 10 F.2d 293, 
certiorari denied Handy Chocolate 
Co. V. C. C. Mengel & Bro. Co., 46 
vS.Ct. 483, 271 U.S. 668, 70 L.Ed. 
1141. 

Improper eyldeuoe not considered 

When considering whether the 
findings have proper evidentiary sup¬ 
port. the appellate court will elim¬ 
inate from consideration all incom¬ 
petent and immaterial evidence. 

U.S.—Clauson v. U. S., C.C.A.S.D., 60 
F.2d 694. 

18. IT.S.—American Transit Lines v. 
Smith, C.A.Ohlo, 246 F.2d 86. certio¬ 
rari denied 78 S.Ct. 261, .355 U.S. 
889, 2 L.Ed.2d 188—Wunderlich 

Contracting Co. v. U. S. ex rel. 
Reischel & Cottrell, C.A.Utah, 240 
P.2d 201, certiorari denied 77 S.Ct. 
861, 353 U.S. 950, 1 L.Ed.2d 859— 
Gulf Oil Corp. V. Texas City Re¬ 
fining, C.A.Md., 218 P.2d 19 G—Sar¬ 
gent & Co. V, Welco Feed Mfg. Co., 
C.A.Iowa, 195 F.2d 929—Soltero v. 
Descartes, C.A.Puerto Rico, 192 F. 
2d 755, certiorari denied 72 S.Ct. 
634, 343 U.S. 904. 96 L.Ed. 1323— 
Rose V. U. S.. C.A.Cal., 188 F.2d 
474_Walker v. U. S.. C.A.Ill., 180 
F.2d 217—Woods v. Oak Park Cha¬ 
teau Corp.. C.A.Ill.. 179 F.2d 611 
—Rupple V. Kuhl. C.A.Wis., 177 F. 
2d 823—U. S. V. Apex Fish Co., C. 
A.Wash., 177 P.2d 364—Beard v. 
Achenbach Memorial Hospital 
Ass'n. C.A.Kan., 170 F.2d 859— 
Reynolds Metals Co. v. Skinner, 
C.C.A.Ky., 166 F.2d 66. certiorari 
denied 68 S.Ct. 1528, 334 U.S. 858. 
92 L.Ed. 1778—U. S. v. Cold Metal 
Process Co., C.C.A.Ohio, 164 F.2d 


754, certiorari denied 68 S.Ct. 1016, 
334 U.S. 871, 92 L.Ed. 1742, rehear¬ 
ing denied 68 S.Ct. 1343, 334 U.S. 
836, 92 L.Ed. 1761—Spoor v. Q. & 
C. Co., C.C.A.I11., 162 F.2d 629— 
Atchison, T. & S. P. Ry. Co. v. Jar- 
boe Livestock Commission Co., C. 
C.A.Okl., 159 F.2d 627—U. S., for 
Use and Benefit of Lichter v. Henke 
Const. Co., C.C.A.Mo., 167 P.2d 13 
—Cudahy Packing Co. v. U. S., C. 
C.A.Ill., 152 F.2d 831, certiorari de¬ 
nied 66 S.Ct. 1120, 328 U.S. 849. 90 
L.Ed. 1622—Sherwin-Williams Co. 
V. O’Hara Decorating Service, C.C. 
A.Ill., 152 P.2d 156—Chatz v. Mid- 
co Oil Corp., C.C.A.I11.. 152 F.2d 
153, certiorari denied 67 S.Ct. 49, 
329 U.S. 717, 91 L.Ed. 622, rehear¬ 
ing denied 67 S.Ct. 181, 329 U.S. 
825, 91 L.Ed. 701—Sandlin v. John¬ 
son, C.C.A.Mo., 162 F.2d 8—Buder 
V. Denver Nat. Bank, C.C.A.Mo., 
151 F.2d 520—Amtorg Trading 
Corp. V. Higgins, C.C.A.N.Y., 150 
F.2d 63G—Montgomery Ward & Co. 
V. Lamberson, C.C.A.Idaho, 144 F. 
2d 97—Cheek v. Thompson, C.C.A. 
La., 140 F.2d 186—Bethlehem Bak¬ 
ing Co. V. U. S., C.C.A.Pa., 129 F.2d 
490 — Ford V. Caspers, C.C.A.lll., 128 
F.2d 884—Art Metal Const. Co., for 
U.se of McCIoskey & Co., v. Le¬ 
high Structural Steel Co., C.C.A.Pa., 
126 F.2d 134, certiorari denied 62 
S.Ct. 1296, 316 U.S. 694, 86 L.Ed. 
1764—Wittmayer v. U. S., C.C.A. 
Mont., 118 F.2d 808—Sauder v. Ditt- 
mar, C.C.A.Kan., 118 F.2d 524— 
Van Auken v. Second Nat. Bank 
& Trust Co. of Saginaw. C.C.A. 
Mich., 117 F.2d 938, certiorari de¬ 
nied 61 S.Ct. 1118, 313 U.S. 593, 85 
L.Ed. 1647—U. S. v. Fleming, C.C. 
A.Ga., 116 F.2d 314—Relnstlne v. 
Rosenfleld, C.C.A.lll., Ill F.2d 892 
—U. S. V. Adler’s Creamery, C.C. 
A.N.Y., 107 F.2d 987—Sundt v. Tur¬ 
man Oil Co,. C.C.A.Tex., 107 F.2d 
7 (j 2 —Oliver v. Yellow Cab Co., C. 
C.A.Ill., 98 F.2d 192—Conqueror 
Trust Co. V. Fidelity & Deposit Co. 
of Maryland. C.C.A.Mo.. 63 F.2d 833 
—Wessel V. U. S., C.C.A.Neb., 49 F. 
2d 137—United Shoe Machinery 
Corporation v. Muther, C.C.A.Mass., 
288 F. 283, certiorari denied 44 S.Ct. 
33, 263 U.S. 703, 68 L.Ed. 515— 
National Surety Co. v. Globe Grain 
& Milling Co., Cal., 256 F. 601, 167 
C.C.A. 631, 4 A.L.R. 552. 

D.C.—Martin v. U. S., 225 F.2d 945, 
96 U.S.App.D.C. 294—Saul v. Saul, 
122 F.2d 64, 74 App.D.C. 287. 

Finding! sustained where support¬ 
ed by; 

(1) Material and competent evi¬ 
dence. 

U.S.—Bppenauer v. Ohio Oil Co., C. 
C.A.Tex., 128 P.2d 363—Wenzel & 
Henoch Const. Co. v. Metropolitan 
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Water Dist. of Southern Califor¬ 
nia. C.C.A.Cal., 115 F.2d 25, certio¬ 
rari denied Wenzel & Honock Const. 
Co. v. Metropolitan Water Dist. of 
Southern California, 61 S.Ct. 834. 
313 U.S. 660, 86 L.Ed. 1620—Ed¬ 
wards V. Lain. C.C.A.lll., 112 F.2d 
343—Fox V. Lofiand, C.C.A.Pa., 98 
F'.2d 689, certiorari denied 59 S.Ct. 
359, two cases, 306 U.S. 668, 83 L. 
Ed. 427—Turnbow v. Lamb. C.C.A. 
Tex., 95 F.2d 29—Greene v. O’Con¬ 
nor, C.C.A.N.Y., 93 F.2d 309—James 
V. Nelson, C.C.A.Alaska, 90 F.2d 
910, certiorari denied 68 S.Ct. 41, 
302 U.S. 721, 82 L.Ed. 566. 

4 C.J. p 877 note 80. 

(2) Some or any competent or ad¬ 
missible evidence. 

U.S.—Fort Atkinson Loan & Invest¬ 
ment Co. V. Merchandise Bank & 
Trust Co. of Chicago, Ill., C.C.A. 
Wis., 89 F.2d 942—U. S. v. Wash¬ 
ington Dehydrated Food Co., C.C. 
A.Mo., 89 F.2d 606—Cudahy Pack¬ 
ing Co. V. City of Omaha, C.C.A. 
Neb., 24 F.2d 3, certiorari denied 
49 S.Ct. 9, 278 U.S. 601, 73 L.Ed. 
530—^American Sales Book Co. v. 
Bullivant, Or., 117 F. 266, 64 C.C.A. 
287, certiorari denied 23 S.Ct. 865, 
190 U.S. 660, 47 L.Ed. 1184. 

(3) Ample or abundant evidence. 
U.S.—Rowe V. Gatke Corporation, C. 

C.A.Ind.. 126 P.2d 61. 

Bell V. Saxon, C.C.A.Fla., 296 F. 
690—Roswell Drainage Dist. v. 
Dickey, C.C.A.N.M., 292 F. 29— 

Great Northern Ry. Co. v. Phila¬ 
delphia & Reading Coal & Iron 
Co., Minn., 242 F. 799, 155 C.C.A. 
387—I..uten v. Sharp, Kan., 234 F. 
880, 148 C.C.A. 478. 

(4) Legitimate or reasonable in¬ 
ferences deduced from the evidence. 
U.S.—Gross V. Fidelity & Deposit Co, 

of Maryland, C.C.A.N.Y., 72 F.2d 
223. 

(5) If findings which will uphold 
the judgment are adequately sus¬ 
tained by the evidence, there will be 
no reversal because of the insuffi¬ 
ciency of the evidence as to other or 
immaterial findings. 

U.S.—Oregon Mortg. Co. v. Renner, 
C.C.A.Idaho, 96 F.2d 429. 

(6) If there is evidence which sup¬ 
ports the findings, they will not be 
disturbed for lack of support simply 
because there is other evidence 
which, if believed and accepted, war¬ 
rants findings the other way. 

U.S —Lowenstein v. I. N. Platt & 
Co.. C.C.AN.y., 68 F.2d 173. 

4 C.J. P 884 note 37. 

19, U.S.—Coleman Co. v. Holly Mfg. 
Co., C.A.Cal., 269 F.2d 660—How¬ 
ard Industries, Inc. v. Rae Motor 
Corp., C.A.Wis., 267 F.2d 480—In 
re Cornucopia Gold Mines, Inc., C. 



§ 297(64) FEDERAL COURTS 36 C. J. S. 


A.Pa., 267 F.2d 334—Wiifht V. 
Chandler, C.A.Wyo., 264 F,2d 249 
—Erlbacher v. Republic Homes 
Corp., C.A.Mo., 263 F.2d 217—^Ezee 
Stone Cutter Mf^. Co. v. Southwest 
Indus. Products, Inc., C.A.Ark., 262 
F.2d 183—Stockdale v. Olson, C.A. 
Iowa, 261 F.2d 191—Trinity Uni¬ 
versal Ins. Co. V. Gould, C.A.Kan., 
258 F.2d 883—Ingersoll v. Mason, 
C.A.Ark., 264 P.2d 899—Vitro Corp. 
of America v. Hall Chemical Co., 
C.A.Ohio, 264 F.2d 787—Boris v. 
Hamilton Mfgr. Co., C.A.Wis., 253 
F.2d B 26—Ellison v. Prank, C.A. 
Wash., 245 P.2d 837—Puller v. C. 
M, & W. Drilling Co., C.A.C 0 I 0 ., 243 
P.2d 862—Hazelrigg v. American 
Fidelity & Cas. Co., C.A.Okl., 241 
F.2d 871—^Winters v. Dallman, C.A. 
Ill., 238 F.2d 912—Russell v. Tex¬ 
as Co., C.A.Mont., 238 F.2d 636, cer¬ 
tiorari denied 77 S.Ct. 1400, 364 

U. S. 938, 1 L.Ed.2d 1537—Kaiser 
Motors Corp. v. Savage. C.A.Minn., 
229 F.2d 525—Lowe v. McDonald, 
C.A.Alaska, 221 F.2d 228—Roches¬ 
ter Ropes V. Danielson Mfg. Co., 
C.A.Conn., 217 P.2d 300—Vidale.s 

V. Brownell, C.A.Cal.. 217 P.2d 136 

—Gamewell Co. v. City of Phoe¬ 
nix, C.A.Ariz., 216 F.2d 928, amend¬ 
ed on other grounds 219 F.2d 180 
—Campbell v, Aetna Cas. & Sur. 
Co.. C.A.W.Va., 211 F.2d 732—Floto 
V. Woods. C.A.Mo., 207 F.2d 425— 
Overman v. Loesser, C.A.Cal., 205 
F.2d 621, certiorari denied 74 S. 
Ct. 241. 346 U.S. 910, 98 L.Ed. 407 
—U. S. v. Stewart, C.A.Tex., 201 
F.2d 135—Fireside Marshmallow 
C^o. v. Frank Quinlan Const. Co., 
C.A.Mo., 199 F.2d 511—Mltton v. 
Granite State Fire Ins. Co., C.A. 
Colo., 196 P.2d 988—Insurance Co. 
of North America v. Board of Ed. 
of Independent School Dist. No. 
12, Texas County, Okl., C.A.Okl., 
196 F.2d 901—Allstate Ins. Co. v. 
Moldenhauer, C.A.Wis., 193 F.2d 663 
—Settos V. U. S., C.A.lnd., 192 F.2d 
521—Patent & Licensing Corp. v. 
Olsen. C.A.N.y., 188 F.2d 522— 

Burnham v. Abegglen, C.A.Idaho, 
187 F.2d 1021—Atwater Fuels v. 
Pocahontas Fuel Co., C.A.Mass., 185 
P.2d 837—Mencoff v. A, D. Juil- 
liard & Co., C.A.R.I., 182 F.2d 236 
—Toksvig v. Bruce Pub. Co., C.A. 
Wis., 181 F.2d 664—Tomello v. Del- 
igiannis Bros., C.A.Ill., 180 F.2d 
553—Small v. Schultz, C.A.Ill., 180 
P.2d 351—Moths v. U. S., C.A.lnd., 
179 F.2d 824—Oedekerk v. Muncie 
Gear Works, C.A.lnd.. 179 F,2d 821 
—Pacific Portland Cement Co. v. 
Food Machinery & Chemical Corp.. 
C.A.Cal., 178 F.2d 641—^Paramount 
Pest Control Service v. Brewer, C. 
A.Or., 177 P.2d 564—Ruud v. Amer¬ 
ican Packing & Provision Co., C.A. 
Idaho, 177 P.2d 538—Kaname Pu- 
Jino v. Clark, C.A.Hawaii, 172 F.2d 
884, certiorari denied 69 S.Ct. 1512, 
1197 U.S. 937, 93 L.Ed. 1748, re¬ 


hearing denied 70 S.Ct. 84, 888 U. 
S. 839, 94 L.Ed. 613—Skelly Oil 
Co. V. Holloway. C.A.M 0 ., 171 P.2d 
670—^National Yeast Corp. v. City 
of Crystal Lake. C.A.I11., 170 F.2d 
491, certiorari denied 69 S.Ct. 881, 
336 U.S. 962. 93 L.Ed. 1106—Mary¬ 
land Cas. Co. v, U. S., for Use of 
Green, C.C.A.Neb., 169 F.2d 102— 
Allyn v. Abad, C.C.A.N.J., 167 F.2d 
901—J & K Sales Co. v. Gemex, 
Inc,, C.C.A.R.I., 166 F.2d 669— 

Federal Sav. & Loan Ins. Corp. v. 
First Nat. Bank, Liberty, Mo., C.C. 
A.Mo., 164 P.2d 929—Sprague v. 
Vogt. C.C.A.Minn.. 164 F.2d 312— 
North Am. Acc. Ins. Co. v. Allen- 
tharp. C.C.A.Okl., 164 P.2d 9—Mc¬ 
Clendon V. U. S., C.C.A.I11., 163 
F.2d 896—Kalo Inoculant Co. v. 
Funk Bros. Seed Co., C.C.A.I11., 161 
r.2d 981, reversed on other grounds 
68 S.Ct. 440, 333 U.S. 127, 92 L.Ed. 
688—Fleming v. Chicago Cartage 
CO., C.C.A.I11., 160 P.2d 992—Brad- 
burn V. McIntosh, C.C.A.Okl., 159 
F.2d 925—^U. S. ex rel. Bishop v. 
Watkins. C.C.A.N.Y., 169 F.2d 605, 
certiorari denied 67 S.Ct. 1509, 331 

U. S. 839, 91 L.Ed. 1851—Fleming 

V. Knudson & Mercer Lumber Co., 
C.C.A.lll., 159 P.2d 212—McGrath 
V. Ware, C.C.A.Tex.. 158 P.2d 155 
—Duma.s v. King, C.C.A.Ark., 157 
F.2d 463—Reigel v. Harrison, C.C. 
A.Ohio, 157 P.2d 140, certiorari 
denied 67 S.Ct. 493, 329 U.S. 800, 
91 I.«.Ed. 684—Anderson v. Federal 
Cartridge Corp., C.C.A.Minn., 156 
F.2d 681—Freese v. Jones, C.C.A. 
Okl., 166 F.2d 454—Standard Sur. 
& Cas. Co. of N. Y. v. U. S. for 
Use and Benefit of Campbell, C.C. 
A.Okl., 154 F.2d 336, 164 A.L.R. 936 
—^Flores v. Bruesselbach, C.C.A.N. 
M., 149 F.2d 616—Ake v. Chancey, 
C.C.A.Pla., 149 F.2d 310—Gaytime 
Frock Co. V. Liberty Mut. Ins. Co., 
C.C.A.I11., 148 F.2d 694—Sonken- 
Galamba Corp. v. Union Pac. R. 
Co., C.C.A.Kan., 146 P.2d 808—U. 
S. Guarantee Co. v. Colonial Oil 
Co., C.C.A.Ga.. 145 F.2d 496—Rog¬ 
ers v. Union Pac. R. Co., C.C.A.Or., 
146 F.2d 119—Klncade v. Mikles, 
C.C.A.Ark., 144 P.2d 784—Interwov¬ 
en Stocking Co. v. U. S., C.C.A.N.J., 
144 P.2d 768—Newell v. Phillips 
Petroleum Co., C.C.A.Okl., 144 F.2<1 
338—^Roscoe v. Hunter, C.C.A.Kan., 
144 F.2d 91—^Fox v. Summit King 
Mines, C.C.A.Nev., 143 F.2d 926— 
Automotive Maintenance Machinery 
Co. v. Precision Instrument Mfg. 
Co., C.C.A.I11.. 143 F.2d 332, re¬ 
versed on other grounds 65 S.Ct. 
993, 324 U.S. 806, 89 L.Ed. 1381, re¬ 
hearing denied 65 S.Ct. 1189, 325 
U.S. 893, 89 L.Ed. 2005. petition 
denied 65 S.Ct. 1561, 325 U.S. 843, 
89 L.Ed. 1967—Cockburn v. O’Mea- 
ra, C.C.A.Tex., 141 F.2d 779—Blum- 
enthal Print Works v. U, S., C.C. 
A.La., 141 F.2d 211—^Wilson v. Shu¬ 
man, C.C.A.Ark., 140 F.2d 644—Co- 
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lumblan Nat. Life Ins. Co. v. Gold¬ 
berg, C.C.A.Ohio, 138 P.2d 192, cer¬ 
tiorari denied 64 S.Ct. 524, 321 U.S. 
765, 88 L.Ed. 1062—Cabin Creek 
Consol. Coal Co. v. U. S., C.C.A.W. 
Va., 187 P.2d 948—Raiche v. Stand¬ 
ard Oil Co., C.C.A.Iowa, 137 F.2d 
446—Rogers v. Edward L. Burton 
& Co.. C.C.A.Utah, 137 F.2d 284— 
London & Lancashire Indemnity 
Co. of America v. Duner, C.C.A. 
Ill., 135 F.2d 896, 146 A.L.R. 1119 
—^Adam Hat Stores v. Lefco, C.C. 
A.Pa., 134 P.2d 101—^Mid-Continent 
Inv. Co. V. Mercoid Corp., C.C.A.lll., 
133 F.2d 803, reversed on other 
grounds 64 S.Ct. 268, 320 U.S. 661. 
88 L.Ed. 376, rehearing denied 64 
S.Ct. 625, two cases, 321 U.S. 802. 
88 L.Ed. 1089. motion denied 65 S. 
Ct. 77, two cases, 323 U.S. 672, 89 
L.Ed. 546—Hernberg v. Tipton, C. 
C.A.Ill., 133 F.2d 67—Ford v. Cas¬ 
pers, C.C.A.I11., 128 R2d 884—Gali- 
on Iron Works & Mfg. Co. v. J. D. 
Adams Mfg. Co., C.C.A.Ind., 128 F. 
2d 411—City of Baton Rouge. La., 
V. Robinson, C.C.A.La., 127 F.2d 693 
—Rytex Co. v. Ryan, C.C.A.lll., 126 
F.2d 952—Ryan v. Denver Union 
Terminal Ry. Co., C.C.A.Colo., 126 
F.2d 782—McCarthy v. Wynne, C. 
C.A.Okl., 126 F.2d 620, certiorari 
denied 63 S.Ct. 31, 317 U.S. 610. 87 
L.Ed. 515—Floridln v. Attapulgus 
Clay Co., C.C.A.Del., 125 F.2d 669 
—Dye V. U. S., C.C.A.Okl., 123 F.2d 
385—Apex Electrical Mfg. Co. v. 
Maytag Co., C.C.A.Ind., 122 F.2d 
182, certiorari denied Maytag Co. v. 
Apex Electrical Mfg. Co., 62 S.Ct. 
297 , 314 U.S. 687, 86 L.Ed. 549— 
Gary Theatre Co. v. Columbia Pic¬ 
tures Corporation, C.C.A.lll., 120 
P.2d 891—Miller v. Continental Oil 
Co., C.C.A.Ind., 120 r.2d 237, cer¬ 
tiorari denied 62 S.Ct. 101, 314 U.S. 
652. 86 L.Ed. 523—Keystone Motor 
Freight Lines v. Brannon-Signaigo 
Cigar Co., C.C.A.Tex., 11.5 F.2d 736 
—^Wertz v. National City Bank of 
Evansville, Ind., C.C.A.Ind., 115 F. 
2d 65, certiorari denied 61 S.Ct. 41, 
311 U.S. 675. 85 L.Ed. 434—Foote 
Bros. Gear & Machine Corporation 

V. National Labor Relations Board, 
C.C.A., 114 F.2d 611, reversed on 
other grounds 61 S.Ct. 318, 311 U. 
S. 620, 85 L.Ed. 394—E. Albrecht 
& Son V. Landy, C.C.A.Minn., 114 
P.2d 202—Cater Const. Co. v. Nlsch- 
Witz, C.C.A.I11., Ill P.2d 971—Curb 
and Gutter Diet. No. 37 of City of 
Fayetteville v. Parrish. C.C.A.Ark., 
110 F.2d 902—In re Chicago & N. 

W. R. Co., C.C.A.I11., 110 P.2d 426 
—^Barnard v. Standard Oil Co. of 
Indiana, C.C.A.Ind., 110 F.2d 417— 
American Home Fire Assur. Co. v. 
Hargrove. C.C.A.Okl., 109 P.2d 86— 
Federal Deposit Ins. Corporation v. 
Barton, C.C.A.Okl., 106 P.2d 737 
—Smoley v. New Jersey Zinc Co., 
C.C.A.N.J., 106 F.2d 314—Luzler's 
V. Nee, C.C.A.M 0 .. 106 F.2d 130, 
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any rational view of the evidence,it would ap¬ 
pear that a finding is clearly erroneous and will be 
set aside even though it is supported by some evi¬ 


dence if the court of appeals, on a consideration of 
all of the evidence, is left with a definite and firm 
conviction that a mistake has been made.^®*^® 


certiorari denied 60 S.Ct. 614, 309 

U. S. 660, 84 L.Ed. 1008—Federal 
Deposit Ins. Corporation v. Dea¬ 
ton, C.C.A.Okl., 105 F.2d 677—Amer- 
ican Nat. Bank & Trust Co. of Chi¬ 
cago V. U. S., C.C.A.I11., 104 F.2d 
783—American Alliance Ins. Co. v. 
Brady Transfer & Storage Co., C. 
C.A.Iowa, 101 F.2d 144—American 
Glycerin Co. v. Eason Oil Co., C. 
C.A.Okl., 98 F.2d 479, certiorari 
denied 59 S.Ct. 107, 305 U.S. 640. 
83 U.Ed. 413, rehearing denied 59 
,S.Ct. 153, 305 U.S. 672. 83 L.Ed. 435 
“-Pure Oil Co. v. Hyman, C.C.A. 

Ill., 95 F.2d 22—Pulitzer Pub. Co. 

V. Current News Features, C.C.A. 

Mo., 94 F.2d 682, certiorari denied 
58 S.Ct. 1040, 304 U.S. 570, 82 D.Ed. 
1535—Farldy v. Caterpillar Trac¬ 
tor Co., C.C.A.I11.. 94 F.2d 292, cer¬ 
tiorari denied 58 S.Ct. 758, 303 U. 
S. 657, 82 Li.Ed. 1116—Arn v. Dun- 
nett. C.C.A.Okl.. 93 F.2d 634. cer¬ 
tiorari denied 58 S.Ct. 1046, 304 U. 
S. 577. 82 U.Ed. 1540—Mermi.s v. 
Waldo. C.C.A.Kan., 91 P.2d 391— 
The Drilzelline, C.C.A.N.Y., 89 F. 
2d 160—Nielsen v. General Ameri¬ 
can Life Ins. Co., C.C.A.N.M., 89 
F.2d 00, 110 A.L.R. 1133—Gideon- 
Andor.son Lumber Co. v, St. Loui.s 
Southwestern Ry. Co., C.C.A.Mo., 
88 F.2d 232—Clark v. Mutual Loan 
& Investment Co., C.C.A.Ark., 88 
F.2d 202—Conyers v. Cleveland, C. 
C.A.S.C., 87 F.2d 195—Hoard of 

Com’r.s of Caddo County v. C. S., 
C.C.A.Okl., 87 F.2d 55-“Wellston 
Tru.st Co. of St. Louis v. Snyder. 
C.C.A.MO.. 87 F.2d 44—Davies v. 
Home Triust Co., C.C.A.Mo., S3 F. 
2d 124—Union Bleachery v, U. S., 
C.C.A.S.C., 79 F.2d 649—Bro«)ks v. 
Willcuts, C.C.A.Mich., 78 F.2d 270 
—Grauf V. State Nat. Bank of St. 
Louis, C.C.A.Mo., 76 F.2d 72(;—Pub¬ 
lic Opinion Pub. Co. v. Jensen, C. 
C.A.S.D., 76 F.2d 494—El Paso & 
S. W. R. Co. v. Phelps-Dodge Mer¬ 
cantile Co., C.C.A.Ariz., 75 F.2d 
873—U. S. V. Jones. C.C.A.Tex., 74 
F.2d 986—Kretni Development Co. 
V. Consolidated Oil Corporation, C. 
C.A.Wyo., 74 F.2d 497, certiorari 
denied 55 S.Ct. 829, 295 U.S. 750, 79 
L.Ed. 1694—Willcuts v. Stoltze, C. 
C.A.Minn., 73 F.2d 868—Robinson 
V. Bowe, C.C.A.S.D., 73 F.2d 238 
—U. S. V. Linde, C.C.A.Kan., 71 
F.2d 926—Kurecki v. Buck, C.C.A. 

Ill., 71 F.2d 227—U. S. v. Beller, 
C.C.A.Ind., 70 P.2d 463—Hussey- 
Hobbs Tie Co. v. Louisville & N. 
R. Co., C.C.A.Mo., 69 P.2d 92—Hot¬ 
ter V. Patterson, C.C.A.Kan., 68 F. 
2d 252—Coleman Furniture Corpo¬ 
ration V. Home Ins. Co. of New 
York, C.C.A.Va.. 67 F.2d 347, cer¬ 
tiorari denied 54 S.Ct. 453, 291 U. 


S. 669, 78 L.Ed. 1059—^National i 
Bank of South Carolina of Sunter I 
V. American Surety Co. of New 
York, C.C.A.S.C., 67 F.2d 131 —Col¬ 
lege Inn Food Products Co. v. Lou¬ 
don Packing Co.. C.C.A.Ind., 65 F. 
2d 883—Brown Shoe Co. v. Cams, 
C.C.A,Mo., 65 F.2d 294, certiorari 
denied 54 S.Ct. 130, 290 U.S. 69.5, 
78 L.Ed. 598—McCaughn v. Elec¬ 
tric Storage Battery Co.. C.C.A.Pa., 
63 F.2d 715—U. S. v. Fitzpatrick, 
C.C.A.Okl., 62 F.2d 562—Taber v. 

U. S.. C.C.A.Iowa, 59 F.2d 568, cer¬ 
tiorari denied 53 S.Ct. 86, 287 U.S. 
636, 77 L.Ed. 551—Lehman v. Tait, 
C.C.A.Md., 58 P.2d 20. certiorari de¬ 
nied 53 S.Ct. 79, 287 U.S. 626, 77 
L.Ed. 543—Hanagan v. U. S.. C.C. 
A.Ill., 57 F.2d 860—Independence 
Indemnity Co. v. Sanderson, C.C.A. 
Cal., 57 P.2d 125—First Nat. Bank 
v. Andresen, C.C.A.Minn., 57 F.2d 
17—Kingston v. American Car & 
Foundry Co., C.C.A.Mo., 55 F.2d 
132, certiorari denied 52 S.Ct. 459, 
285 U.S. 660. 76 L.Ed. 948—Rector 

V. Suncrest Lumber Co., C.C.A.N.C., 
52 P.2d 946—Bereth v. Sparks. C. 
C.A.Wis., 61 F.2d 441. 80 A.L.R. 
909—U. S. v. Tyrakowski, C.C.A. 

111., 50 F.2d 766—U. S. v. Rhodes, 
C.C.A.W.Va., 49 F.2d 228—Exchange 
Trust Co. V. Capitol Life Ins. Co., 
C.C.A.Okl., 49 F.2d 133—Blair v. 

U. S., C.C. A. Ark., 47 F.2d 109— 
Kline V. H, Poleskin & Son, C.C.A. 
Md., 46 P.2d 998—Gill v. Benjamin 
Franklin Realty & Holding Co., 

C. C.A.Pa., 43 P\2d 337, certiorari 
denied 51 S.Ct. 106. 282 U.S. 892, 
75 L.Ed. 786—Bellaire, Benwood & 
Wheeling Ferry Co. v. Interstate 
Bridge Co„ C.C.A.W.Va., 40 F.2d 
323, certiorari denied 51 S.Ct. 35, 
282 U.S. 861, 75 L.Ed. 762—Ladd 

V. Perry. C.C.A.Ill.. 40 P.2d 265— 
Wald V. Longacre, C.C.A.Pa., 34 F. 
2d 25—General Motors Acceptance 
Corporation v. U. S., C.C.A.Okl., 32 
P.2d 121—Maryland Casualty Co. 
V. Miles, C.C.A.Cal., 31 F.2d 751— 
Del Valle v. Rossy, C.C.A.Puerto 
Rico, 29 F.2d 353—^Paine V. St. 
Paul Union Stockyards Co., C.C.A. 
Minn., 28 F.2d 463, modified on 
other grounds 35 P.2d 624—Cana¬ 
dian Nat. Ry. Co. v. George M. 
Jones Co., C.C.A.Mich., 27 F.2d 240 
—New York Underwriters’ Fire Ins. 
Co. V. Malham & Co., C.C.A.Ark., 
26 P.2d 416—^U. S. Pennsylvania & 
Lake Erie Dock Co., C.C.A.Ohio, 
272 F. 839, 

D.C.—Tucker v. Meredith, 232 P.2d 
347, 98 U.S.App.D.C. 90—Coleman 
V. U. S., 176 F.2d 469, 85 U.S.App. 

D. C. 146—Brown v. Hecht Co., 137 
F.2d 689, 78 U.S.App.D.C. 98, re¬ 
versed on other grounds Hecht Co. 
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V. Bowles. 64 S.Ct. 587, 321 U.S. 321, 
88 L.Ed. 764—Alabama Power Co. 
V. McNinch, 94 F.2d 601, 68 App. 
D.C. 132—Operative Plasterers’ and 
Cement Finishers’ International 
Ass’n of U. S. and Canada v. Case, 
93 F.2d 66, 68 App.D.C. 43. 

4 C.J. p 878 note 82. 

19.6 U.S.—Smallfield v. Home Ins. 
Co. of N. Y., C.A.Cal., 244 F.2d 337 
—Russell V. Texas Co., C.A.Mont.. 
238 F.2d 636, certiorari denied 77 
S.Ct. 1400, 354 U.S. 938, 1 L.Ed.2d 
1537—Schwimmer v. U. S., C.A.Mo., 
232 F.2d 855, certiorari denied 77 
S.Ct. 48, 352 U.S. 833, 1 L.Ed.2d 62 
—First Nat. Bank of Colorado 
Springs v. McGuire, C.A.Ind., 184 
P.2d 620—^Moths v. U. S., C.A.Ind., 
179 F.2d 824—Shapiro v. Rubens, 
C.C.A.Ind., 166 F.2d 659—Gipps 
Brewing Corp. v. Central Mfrs.’ 
Mut. Ins. Co., C.C.A.T11., 147 P.2d 6. 

19.10 U.S.—Powell V. Pennsylvania 
R. Co.. C.A.Pa., 267 P.2d 241—Bish¬ 
op V. U. S.. C.A.Tex., 266 F.2d 657 
—S. C. Johnson & Son, Inc. v. 
Johnson, C.A.Tenn., 266 F.2d 129— 
Linn v. Ula Uranium, Inc., C.A. 
Utah, 265 F.2d 916—Campbell v. 
Barsky, C.A.Ga., 265 F.2d 463— 
Manufacturers Cas. Ins. Co. v. In- 
truslon-Prepakt, Inc., C.A.Fla., 264 
F.2d 758—Williams V. Babcock & 
Wilcox Co., C.A.Pa.. 262 P.2d 253— 
Joseph V. Donover Co., C.A.Wash., 
261 F.2d 812—Colby v. Cities Serv¬ 
ice Oil Co., C.A.Okl., 264 F.2d 665— 
Centennial Ins. Co. v. Schneider, C. 
A.Cal., 247 P.2d 491, certiorari de¬ 
nied 78 S.Ct. 412, 355 U.S. 931, 2 
L.Ed.2d 414—U. S. v. Bobinski, C. 
A.N.Y., 244 F.2d 299—Iravani Mot- 
taghi V. Barkey Importing Co., C. 
A.N.Y., 244 F,2d 238, certiorari de¬ 
nied 77 S.Ct. 1402, 354 U.S. 939, 1 
L.Ed.2d 1538—Cullers v. C. I. R., C. 
A.8, 237 F.2d 611—U. S. v. Neel, C. 
A.Okl., 235 P.2d 395—Krinsley v. 
United Artists Corp., C.A.Ill., 235 
F.2d 253—^Kraft Foods Co. v. Wal- 
ther Dairy Products, C.A.Wis., 234 
F.2d 279, certiorari denied 77 S.Ct. 
223, 352 U.S. 926, 1 L.Ed.2d 161— 
Robert H. Fox Co. v. Keystone 
Driller Co., C.A.Pa., 232 F.2d 831— 
Reed v. Murphy, C.A.Miss., 232 F. 
2d 668, certiorari denied 77 S.Ct. 
45, 362 U.S. 831, 1 L.Ed.2d Si- 
General Acc. Fire & Life Assur. 
Corp. v. Independent Military Air 
Transport Ass’n, C.A.Cal., 232 F.2d 
439—Slattery Co, v. U. S., C.A.La., 
231 P.2d 37—Sowder v. Waray Oil 
Corp., C.A.Okl., 231 P.2d 9—Daniel 
V, First Nat. Bank of Birmingham, 
C.A.Ala., 228 F.2d 803—Squirrel 
Brand Co. v. Barnard Nut Co., C.A. 
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Findings representing conclusions of law. The 
court of appeals is not bound by findings which are 
conclusions of law rather than of fact.^® Thus, it 
has been held that findings based on facts which 
are not in dispute, or which are agreed to by the 
parties, present questions of law proper for the de¬ 
termination of the appellate court unhampered by 
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the trial court’s conclusions,and that the ^’clearly 
erroneous” rule is inapplicable in such cases.^i-® 
However, there is also authority that the rule that 
findings may not be set aside unless clearly erroneous 
applies to reasonable inferences of the trial judge, 
so that if different inferences may reasonably be 
drawn from undisputed facts, the trial court’s find- 


Fla., 224 P.2d 840, certiorari de¬ 
nied 76 S.Ct. 545, 360 U.S. 99B. 100 
L.Ed. 860—Smyth v. Erickson, C.A. 
Cal., 221 F.2d 1—Shepherd v. Ma- 
hannah, C.A.Miss., 220 F.2d 737— 
Alaska Freight Lines v. Harry, C. 
A.Alaska, 220 F.2d 272—U. S. v. 
Guyer, C.A.Md., 218 F.2d 266, re¬ 
versed on other grounds Snyder v. 

U. S., 76 S.Ct. 191, 3B0 U.S. 906, 100 
L.Ed. 796—Galena Oaks Corp. v. 
Scofield. C.A.Tex., 218 F.2d 217— 
Gamewell Co. v. City of Phoenix. 
C.A.Ariz., 216 F.2d 928, amended on 
other grounds 219 F.2d 180—Price 

V. Atlantic Coast Line R. Co., C.A. 
S.C., 213 F.2d 9—Hunter v. Dowd, 
C.A.Ind., 198 F.2d 13—BJornson v. 
Alaska S. S. Co., C.A.Wash., 193 P. 
2d 433—U. S. V. El-O-Pathic Phar¬ 
macy. C.A.Cal., 192 F.2d 62—Mil¬ 
waukee Towne Corp. v. Loew’s, 
Inc., C.A.I11.. 190 F.2d 561. certio¬ 
rari denied 72 S.Ct. 302. 342 U.S. 
909, 96 L.Ed. 680. and 72 S.Ct. 303, 
342 U.S. 909, 96 L.Ed. 680—Barry 
V. Lawrence Warehouse Co., C.A. 
Arlz., 190 F.2d 433—Glndorff v. 
Prince. C.A.N.Y., 189 F.2d 897— 
Arnolt Corp. v. Stansen Corp., C.A. 
Ill., 189 F.2d 6—Consolidated Wa¬ 
ter Power & Paper Co. v. Spartan 
Aircraft Co.. C.A.Del., 185 F.2d 947 
—Gallbreath v. Homestead Fire 
Ins. Co., C.A.Cal., 185 F.2d 361— 
Orvis V. Higgins, C.A.N.Y., 180 P. 
2d 537, certiorari denied 71 S.Ct. 
37, 340 U.S. 810, 96 L.Ed. 696—Pa¬ 
cific Portland Cement Co. v. Food 
Machinery & Chemical Corp., C.A. 
Cal., 178 F.2d 541—Lassiter v. Guy 
F. Atkinson Co., C.A.Wash., 176 P. 
2d 984—Nee v. Linwood Securities 
Co., C.A.MO., 174 F.2d 434—Nee v. 
Main St. Bank, C.A.Mo., 174 F.2d 
425, certiorari denied 70 S.Ct. 69, 
338 U.S. 823, 94 L.Ed. 500—Grace 
Bros. V. C. I. R.. C.A.9, 173 F.2d 
170. 

20. U.S.—Perfectform Corp. v. Per¬ 
fect Brassiere Co., C.A.N.J., 256 F. 
2d 736—American President Lines, 
Limited V. Marine Terminals Corp., 
C.A.Cal., 234 F.2d 753, certiorari 
denied 77 S.Ct. 222, 362 U.S. 926, 1 
L.Ed.2d 161—Soy Food Mills v. 
Pillsbury Mills, C.C.A.Ill., 161 P.2d 
22, certiorari denied 68 S.Ct. 73, 
332 U.S. 766, 92 L.Ed. 351—U. S. v. 
Wholesale Oil Co., C.C.A.Kan., 154 
P.2d 745—Hlmmel Bros. Co. v. Ser- 
rick Corporation, C.C.A.Ind., 122 F. 
2d 740—Campana Corporation v. 
Harrison, C.C.A.Ill., 114 P.2d 400. 


Mixed qnestloa of law and faot 

(1) where ultimate finding is a 
conclusion of law or a determination 
of a mixed question of law and fact, 
court of appeals may substitute its 
judgment for that of trial court. 
U.S.—Fritz V. Jarecki, C.A.I11., 189 

F.2d 446. 

(2) This rule applies as to mixed 
questions of law and fact which are 
so interwoven that it is impossible 
to review the trial court's legal con¬ 
clusions without reviewing Its fact 
findings. 

U.S.—Connor v. Excess Ins. Co. of 
America, C.C.A.N.J., 67 F.2d 901. 
Jurisdiction 

Where the review Is of the deci¬ 
sion of the trial court on the ques¬ 
tion of jurisdiction, the reviewing 
court will examine the evidence of* 
the facts bearing on that question. 
U.S.—^Mas V. Owens-Illinois Glas.s 
Co.. D.C.Va., 34 P.Supp. 416. 
Senominatioa of findinir 
That district court denominated its 
holding a “finding of fact” was not 
binding on court of appeals. 

U.S.—Bendix Home Appliances v. Ra¬ 
dio Accessories Co., C.C.A.Neb., 129 
P.2d 177. 

That district court danomluated its 
holding a ''finding of fact” was not 

determinative of real nature of hold¬ 
ing nor was it binding on court of 
appeals. 

U.S.—Bendix Home Appliances v. Ra¬ 
dio Accessories Co., C.C.A.Neb., 129 
P.2d 177. 

Oonstitntional rights 

Finding of fact by the district 
court in nature of a conclusion de¬ 
pends on nature of material on which 
finding is based, and in such case, 
where constitutional rights are in¬ 
volved, reviewing court must care¬ 
fully examine the evidence to deter¬ 
mine not only whether conclusion is 
supported by substantial evidence, 
but also whether it is contrary to 
clear weight of the evidence, or 
whether it was induced by erroneous 
view of the law. 

U.S.—Morris v. Williams, C.C.A.Ark.. 

149 F.2d 703. 

Chroat oottsidoxatioa 
Conclusions of law drawn by the 
district court are entitled to great 
consideration, although not conclu¬ 
sive. 

U.S.—Folsom V, Pearsall, C.A.Cal.. 
245 F.2d 562. 

21. U.S.—Palmer v. Connecticut 
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Railway & Lighting Co., Conn., 61 
S.Ct. 379, 311 U.S. 644, 85 L.Ed. 
336, rehearing denied 61 S.Ct. 609, 
312 U.S. 713, 85 L.Ed. 1143. 

Yunker v. C. I. R., C.A., 256 P.2d 
130—Honolulu Oil Corp. v. Ken¬ 
nedy, C.A.Cal.. 251 F.2d 424—Texas 
Co. V. R. O’Brien & Co., C.A.Mass., 
242 F,2d 526—Chicago, B. & Q. R. 
Co. v. U. S.. C.A.I11., 221 F.2d 811— 
St. Louis Union Trust Co. v. BMnne- 
gan, C.A.Mo., 197 F.2d 665—Pa¬ 
cific Portland Cement Co. v. Food 
Machinery & Chemical Corp., C.A. 
Cal., 178 F.2d 541—Stubbs v. Ful¬ 
ton Nat. Bank of Atlanta, C.C.A. 
Ga., 146 F.2d 558, certiorari denied 
65 S.Ct. 1202, 325 U.S. 864, 89 L. 
Ed. 1984—Crutcher v. Joyce, C.C. 
A.N.M., 146 F.2d 518—G. E. Em¬ 
ployees Securities Corp. v. Man¬ 
ning, C.C.A.N.J., 137 F.2d 637—Sun 
Insurance Office Limited of London 
V. Be-Mac Transport Co., C.C.A. 
Mo., 132 F.2d 535—Murray v. 
Noblesville Milling Co., C.C.A.Ind.. 

131 P.2d 470, certiorari denied 63 
S.Ct. 832, 318 U.S. 775, 87 L.Ed. 
1146—Wigginton v. Order of Unit¬ 
ed Commercial Travelers of Amer¬ 
ica, C.C.A.Ind., 126 P.2d 659, cer¬ 
tiorari denied Order of United 
Commercial Travelers of America 
V. Wigginton, 63 S.Ct. 28, 317 U.S. 
636, 87 L.Ed. 613—Butex Gas Co. v. 
Southern Steel Co., C.C.A.Tex., 123 
F.2d 954—Kuhn v. Princess Lida 
of Thurn & Taxi.s, C.C.A.Pa., 119 
F.2d 704—In re Chicago & N. W. R. 
Co., C.C.A.Ill., 110 F.2d 425—U. S. 
v. South Georgia Ry. Co., C.C.A. 
Ga., 107 F.2d 3—^Western Battery 
& Supply Co. v. Hazelett Storage 
Battery Co., C.C.A.Mo., 61 F.2d 220, 
certiorari denied 53 S.Ct. 399, 288 

U. S. 608, 77 L.Ed. 982—Uihlein v. 
General Electric Co., C.C.A.Wls., 47 
P.2d 997—U. S. V. Kern River Co., 
C.C.A.Cal., 264 F. 412, modifled on 
other grounds Kern River Co. v, U. 
S., 42 S.Ct. 60. 257 U.S. 147, 66 L.Ed. 
176—Dunn v. Trefry, Mass., 260 P. 
147, 171 C.C.A. 183—Panama R. Co. 

V. Beckford, Canal Zone, 231 F. 
436, 146 C.C.A. 430. 

81.5 U.S.—Honolulu Oil Corp. v. 
Kennedy. C.A.Cal.. 251 F.2d 424— 
St. Louis Union Trust Co. v. Finne¬ 
gan. C.A.M 0 ., 197 P.2d 665—Sun 
Insurance Office Limited of London 
V. Be-Mac Transport Co., C.C.A,Mo„ 

132 P.2d 536. 

Tipton V. Bearl Sprott Co., D.C. 
Cal., 93 P.Supp. 496. 



36 C.J.S, 


FEDERAL COURTS § 297(64) 


ings based on such inferences may not be disturbed 
unless clearly erroneous .2110 The “clearly errone¬ 
ous” rule has been held to be applicable even though 
the findings are based on stipulated facts and un¬ 
controverted testimony,21.15 but the burden of show¬ 
ing error in such case is much lighter.21.20 Even 
though the facts are stipulated, the court of appeals 
may not determine the matter de novo but is limited 
to considering whether or not the findings are clear¬ 
ly erroneous.21-25 

The appellate court will always review to deter¬ 
mine whether the findings made support the judg¬ 
ment rendered, or the ultimate conclusion drawn ;22 
and it may also pass on the propriety of conclusions 


or ultimate findings of fact which have been reached 
by way of deduction or inference from probative or 
subordinate facts.23 In so far as the ultimate fact 
found is simply a result reached by a process of 
legal reasoning from, or the interpretation of, the 
legal significance of the evidentiary facts, it is 
subject to review free of the limitations of the 
“clearly erroneous” rule.23.5 

Findings based on documentary evidence. As a 
rule, the limitation on the reviewing court’s author¬ 
ity to review and set aside the trial court’s findings 
of fact is inapplicable where the findings are based 
on evidence which is entirely or largely documenta- 
ry,24 for under such circumstances the appellate 


11.10 U.S.—-U. S. v. U. S. Gypsum 
Co., App.D.C., 68 act. 526, 333 U.S. 
364, 92 L.Ed. 746, rehearing denied 
68 S.Ct. 788, 333 U.S. 869, 92 L.Ed. 
IW?. 

James, Service Fire Ins. Co. of 
N. Y., Intervenor v. U. S., C.A.La., 
262 F.2d 687—^Union Pac. R. Co. v. 
American Silica-Sand Co., C.A.Ill., 
243 P.2d 309—Hill v. Gregory, C.A. 
Ill., 241 F.2d 612, certiorari denied 
77 S.Ct. 1400, 354 U.S. 938, 1 L. 
Ed.2d 1637—Shepherd v. Mahan- 
nnh, C.A.Miss.. 220 F.2d 737—Cen¬ 
tral Ry. Signal Co. v. Longden, C. 
A.Ind., 194 F.2d 310—U. S. V. Beat¬ 
ty, C.A.Iowa, 192 F.2d 945—Hanock 
V. Eck, C.A.I11.. 183 F.2d 632—Wid- 
ney v. U. S., C.A.Okl., 178 F.2d 880 
—Gaytime Frock Co. v. Liberty 
Mut. Ins. Co., C.C.A.I11., 148 F,2d 
694. 

D.C.—U. S. V. Ingalls, 114 F.2d 839, 
72 App.D.C. 383. 

UitirpatioiL of province of trial court 

Where trial court has drawn Infer¬ 
ences from evidence, any attempt of 
appellate court to draw inferences of 
fact constitutes a usurpation of prov¬ 
ince of trial court, notwithstanding 
evidence on which inference Is found¬ 
ed is undisputed or without conflict. 
U.S.—U. S. V. Fotopulos, C.A.9, 180 
F.2d 631. 

21.15 U.S.—Commercial Standard 
Ins. Co. V. Maryland Cas. Co., C.A. 
Mo., 248 F.2d 412—Galena Oaks 
Corp. v. Scofleld, C.A.Tex., 218 P.2d 
217. 

21.20 U.S.—^West Coast Products 
Corp. V. Southern Pac. Co., C.A.Cal., 
226 P.2d 830—Squirrel Brand Co. 
V. Barnard Nut Co., C.A.Fla., 224 
F.2d 840, certiorari denied 76 S.Ct. 
646. 360 U.S. 996, 100 L.Ed. 860— 
Galena Oaks Corp. v. Scofleld, C.A. 
Tex., 218 F.2d 217. 

21.25 U.S.—Lamb v. I. C. C., C.A. 
Utah, 259 F.2d 368—Engstrom v. 
Wiley, C.A.Wash., 191 F.2d 684. 
Boopa of ravlaw enlaxgad 
Federal rule contemplates that the 
scope of appellate review is enlarged 


where the flnding of ultimate fact 
made by the trial court is dependent 
entirely on stipulated and undisput¬ 
ed basic facts, only to the extent that 
no regard need be given to the oppor¬ 
tunity of the trial court to observe 
the witnesses. 

U.S.—Lamb v. I. C. C., C.A.Utah, 269 
F.2d 358. 

22. U.S.—Kilby v. Folsom, C.A.Pa., 

238 F.2d 699, 60 A.L.R.2d 1066— 
American President Lines Limited 
V. Marine Terminals Corp., C.A. 
Cal., 234 F.2d 763, certiorari denied 
77 S.Ct. 222, 352 U.S. 926, 1 L.Ed.2d 
161—Kuhn V. Princess Lida of 
Thurn & Taxis, C.C.A.Pa., 119 P.2d 
704—Campana Corporation v, Har¬ 
rison, C.C.A.I11., 114 F.2d 400— 
Huglln V. H. M. Byllesby & Co., 
C.C.A.Iowa, 72 F.2d 341—Becker v. 
Evens & Howard Sewer Pipe Co., 
C.C.A.MO.. 70 P.2d 696—Perry v. 
Wiggins. C.C.A.MO., 67 F.2d 622, 
certiorari denied 53 S.Ct. 12, 287 
U.S. 609, 77 L.Ed. 629—Border Gas 
Co. V. Windrow, C.C.A.Tex., 3 F.2d 
974. 

Failure to make flnding 

Where trial court made no ade¬ 
quate flnding of fact on which to 
base determination of estoppel, court 
of appeals could look to evidence to 
determine whether such fact exist¬ 
ed. 

U.S.—Meeker v. Halsey, C,C.A.N.Y., 
87 F.2d 299. 

23. U.S.—Pahs v. Taylor, C.A.Fla., 

239 P.2d 224, certiorari denied 77 S. 
Ct. 812, 363 U.S. 936, 1 L.Ed.2d 759 
—^U. S. y. One 1950 Buick Sedan, 
C.A.Pa., 231 P.2d 219—Sears, Roe¬ 
buck & Co. V. Johnson, C.A.Pa., 219 
F.2d 690—^Ball v. Paramount Pic¬ 
tures, C.A,Pa., 169 P.2d 317—Con¬ 
nolly V. Gishwiller, C.C.A.Ill., 162 
F.2d 428, certiorari denied 68 S.Ct. 
166, 332 U.S. 826, 92 L.Ed. 400— 
J. S. Tyree, Chemist, Inc., v. Thy- 
mo Borine Laboratory, C.C.A.Wls., 
161 P.2d 621—^Western Union Tele¬ 
graph Co. V. Bromberg, C.C.A.Or., 
143 F.2d 288—^U. S. v. Armature 
Rewinding Co., C.C.A.Mo., 124 F. I 
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2d 689—Brown v. U. S., C.C.A.Pa., 
96 F.2d 487. 

incorrect conclusion by trial court 
is a “clearly erroneous finding” with¬ 
in rule of civil procedure providing 
for the correction thereof. 

U.S.—Hardt v. Heller Bros. Co., C.A. 
Pa., 171 F.2d 644. 

23.5 U.S.—Bullock V. Tamlaml Trail 

Tours. Inc., C.A.Fla., 266 F.2d 326 
—Thomas v. C. I. R., C.A.Fla., 264 
P.2d 233—U. S. V. Munro-Van 
Helms Co., C.A.Ala., 243 F.2d 10— 
Consolidated Naval Stores Co. v. 
Pahs, C.A.Pla., 227 F.2d 928—Dan¬ 
iel V. First Nat. Bank of Birming¬ 
ham, C.A.Ala., 227 P.2d 363, rehear¬ 
ing denied 228 F.2d 803—Galena 
Oaks Corp. v. Scofleld, C.A.Tex., 218 
P.2d 217—^Aetna Cas. & Sur. Co. v. 
De Maison, C.A.Pa., 213 P.2d 826— 
Stevenot v. Norberg, C.A.Cal., 210 
F.2d 616—Plomb Tool Co. v. Sang¬ 
er, C.A.Cal., 193 F.2d 260, certiorari 
denied Sanger v. Plomb Tool Co,, 72 
S.Ct. 677, 343 U.S. 919, 96 L.Ed. 
1333—Bach v. Frlden Calculating 
Mach. Co., C.C.A.OhIo, 156 P.2d 
361. 

24. U.S.—Ellison v. Frank, C.A. 

Wash., 246 F.2d 887—Lang v. First 
Nat. Bank In Houston, C.A.Tex., 215 
P.2d 118—Seagrave Corp. v. Mount, 
C.A.Ohlo, 212 F.2d 389—Harad v. 
Sears, Roebuck & Co., C.A.Ind., 204 
P.2d 14, certiorari denied 74 S.Ct. 
274, 346 U.S. 914, 98 L.Ed. 410— 
Fargo Glass & Paint Co. v. Globe 
Am. Corp., C.A.I11., 201 P.2d 634. 
certiorari denied 73 S.Ct. 833, 345 
U.S. 942, 97 L.Bd. 1368—F. W. 
Stock & Sons, Inc. v. Thompson, 
C.A.Mlch., 194 F.2d 493—U. S. v. 
El-O-Pathic Pharmacy, OA.Cal., 
192 F.2d 62—^Arnolt Corp. v. Stans- 
en Corp., C.A.I11.. 189 P.2d 6—Ben- 
rose Fabrics Corp. v. Rosensteln, 
C.A.I11., 183 F.2d 366—Murphey v. 
U. S.. C.A.Cal., 179 F.2d 743—Pa¬ 
cific Portland Cement Co. v. Food 
Machinery & Chemical Corp., C.A. 
Cal., 178 P.2d 641—Smith v. Royal 
Ins. Co., C.C.A.Cal., 126 F.2d 222— 
Fleming v. Palmer, CCA.Puerto 
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court is in just as good a position as the trial court 
to form a just estimate of the credence to be given 
to the testimony.25 While it has been broadly stated 
that the rule, that the trial judge’s findings are bind¬ 
ing unless clearly erroneous, is inapplicable where 
he has not observed the witnesses,25.5 there is also 
authority that the “clearly erroneous” rule applies 
although all of the evidence is documentary 2 5*10 
but that in such case the trial court’s findings are 
accorded less weight.25.i5 


36 C. J. S. 

Where the evidence is partly oral and the balance 
is written or deals with undisputed facts, the court 
of appeals may ignore the trial court’s finding and 
substitute its own if the written evidence or some 
undisputed fact renders the credibility of the oral 
testimony extremely doubtful,25*2o or if the trial 
court’s finding must rest exclusively on the written 
evidence or the undisputed facts, so that its evalua¬ 
tion of the credibility of the oral testimony has no 
significance.25.25 However, the trial court’s findings 


Rico, 123 F.2d 749—U. S. v. Andcr- i 
son Co.. C.C.A.Ind.. 119 F.2d 343— 
Chain O’Mines v. United Gilpin | 
Corporation, C.C.A.IIL, 109 F.2d 
617, certiorari denied 61 S.Ct. 14, 1 
311 U.S. 659, 86 L.Ed. 422—U. S. v. 
Mitchell, C.C.A.Mo., 104 F.2d 343— 
Grove Laboratories v. Brewer Co., 
C.C.A.Mass., 103 F.2d 175—U. S. v. 
Corporation of President of Church 
of Jesus Christ of Latter-Day 
Saints, C.C.A.Utah, 101 F.2d 166— 
The Marsodak, C.C.A.Va., 94 F.2d 
339—Kaeser & Blair v. Merchants’ 
Ass’n, C.C.A.Ohio, 64 F.2d 575— 
Nashua Mfff. Co. v. Berenzweig, C. 
C.A.I11., 39 F.2d 896. 

Fladlags based on record of proceed, 
ings before another Judge 
Where case had been decided by 
trial Judge on record made before his 
deceased predecessor, flndings of tri¬ 
al Judge did not have same binding 
effect on appellate court as those 
made by trier of facts who has had 
superior opportunity of Judging cred¬ 
ibility of witnesses by personal ob¬ 
servation of them while they were on I 
witness stand. 

U.S.—F. W. Stock & Sons, Inc. v. | 
Thompson, C.A.Mlch., 194 F.2d 493. 
Where evidence Is conflicting, how¬ 
ever, trial court’s finding will not be 
disturbed unless plainly wrong, even 
though evidence Is largely documen. 1 
tary. j 

U.S.—Olympic Salt Water Co. v. 
Shipowners’ & Merchants’ Tugboat 
Co., C.C.A.Cal., 48 F.2d 49, certio¬ 
rari denied 52 S.Ct. 8, 284 U.S. 619, 
76 L.Ed. 528—Bell v. Saxon, C.C.A. 
Fla., 296 F. 690. 

25. U.S.—Cherot v. U. S. Fidelity & 

Guaranty Co., C.A.Okl., 264 F.2d 
767—Skinner v. Parnell, C.A.Okl., 
257 F.2d 346—Upjohn Co. v. 
Schwartz, C.A.N.Y., 246 F.2d 264— 
American Eagle Fire Ins. Co. v. 
Eagle Star Ins. Co., C.A.Cal., 216 P. 
2d 176—Chas. D. Briddell, Inc. v. 
Alglobe Trading Corp., C.A.N.Y., 
194 F.2d 416—^Arnolt Corp. v. Stan- 
sen Corp., C.A.Ill., 189 P.2d 5—Or- 
vis V. Higgins, C.A.N.Y., 180 F.2d 
637, certiorari denied 71 S.Ct. 37, 
340 U.S. 810, 95 L.Ed. 695—Blackner 
V. McDermott, C.A.Wyo., 176 P.2d 
498—Senato v. U. S., C.A.N.Y.. 173 
F.2d 493—Kind v. Clark, C.C.A.N.Y.. 
161 F.2d 36, certiorari denied 68 S. 


Ct. 107, 332 U.S. 808, 92 L.Ed. 385, 
and 68 S.Ct. 108. 332 U.S. 808, 92 L. 
Ed. 386—Letcher County. Ky., v. De 
Foe. C.C.A.Ky.. 151 F.2d 987—J. S. 
Tyree, Chemist, Inc. v. Thymo Bor- 
ine Laboratory, C.C.A.Wis., 151 F. 
2d 621—Bowles v. Beatrice Cream¬ 
ery Co., C.C.A.Wyo., 146 F.2d 774— 
Fleming v. Palmer, C.C.A.Puerto 
Rico, 123 F.2d 749. certiorari denied 
Caribbean Embroidery Co-op v. 
Fleming. 62 S.Ct. 942, 316 U.S. 662, 
86 L.Ed. 1739—Nashua Mfg. Co. v. 
Berebzweig, C.C.A.Ill., 39 P\2d 896 
—Munro v. Smith, R.I., 259 F. 1, 
170 C.C.A. 1. 
lufsreuosB 

Court of appeals may draw its own 
inferences from purely documentary 
evidence. 

U.S.—U. S. V. Potopulos, C.A.9, 180 
P.2d 631—Pacific Portland Cement 
Co. v. P^ood Machinery & Chemical 
Corp., CA.Cal., 178 F.2d 641. 

Limits of rule 

Maxim that appellate court Is in 
as good a position a.s trial judge to 
construe a writing is not true where 
construction is merely collateral, en¬ 
tering into a finding of fact, which 
cannot be set aside unless clearly er¬ 
roneous. 

U.S.—Quon V. Niagara Fire Ins. Co. 
of N. Y.. C.A.Cal., 190 F.2d 257. 

25.5 U.S.—Colby v. Klune, C.A.N. 

Y., 178 F.2d 872, 

Interprstatlou of writing 

Where only Question before district 
court was question of interpretation 
of certain written documents, that 
was a question of law as to which 
court of appeals was not bound by 
clearly erroneous provision of rule 
of civil procedure pertaining to effect 
of flndings by trial court. 

D.C.—U. S. V. John MeShain, Inc., 
268 F.2d 422, 103 U.S.App.D.C. 328. 

25.10 U.S.—Cherot v. U. S. Fidelity 
& Guaranty Co., C.A.Okl., 264 P.2d 
767—Holt V. Werbe. C.A.Ark., 198 
F.2d 910. 

Balnotaaoe to reverse flndings 

1 Under federal rule an appellate 
court, although it will hesitate less to 
reverse the finding of a judge than 
that of an administrative tribunal or 
of a Jury, will nevertheless reverse 
finding most reluctantly and only 
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when well persuaded, even when 
judge has not seen the witnes.ses, 
U.S.—^U. S. V. Aluminum Co. of Amer¬ 
ica, C.C.A.N.Y.. 148 F.2d 416. 

25.15 U.S.—Cherot v. U. S. Fidelity 
& Guaranty Co., C.A.Okl., 264 F.2d 
767—Johnson v. Griffiths S. S. Co., 
C.C.A.Wash., 150 F.2d 224—Bani.s- 
ter v. Solomon, C.C.A.N.Y.. 126 F. 
2d 740—Equitable Life Assur. Soc. 
of U. S. V. Irelan, C.C.A.Mont., 123 
F.2d 462—Himmel Bros. Co. v. Ser- 
rick Corporation, C.C.A.Ind., 122 F. 
2d 740—Globe-Union v. Chicago 
Telephone Supply Co., C.C.A.Ind., 
103 F.2d 722, followed in Cutler- 
Hammer, Inc., V. Chicago Tele¬ 
phone Supply Co., C.C.A.Ind., 103 
F.2d 732. 

Scope of review enlarged 

Where testimony on which trial 
court based a finding was submitted 
by deposition, the scope of review 
w’as enlarged to the extent, but only 
to the extent, that no regard need be 
given to the opportunity of the trial 
court to observe the witnesses. 

U.S.—Skinner v, Parnell, C.A.Okl., 
257 P.2d 345. 

Credibility 

Court of appeals, whether review¬ 
ing testimony given orally to the 
trial court or submitted by deposi¬ 
tion, does not weigh credibility anew, 
and cannot say trial court could not 
rely on credence of testimony given 
by deposition. 

U.S.—Skinner v. Parnell, supra. 

25,20 U.S.—Fritz v. Jarecki. C.A.Ill., 
189 F.2d 445—Arnolt Corp. v, Stan- 
sen Corp., C.A.I11., 189 F.2d 5— 

Orvis V. Higgins, C.A.N.Y., 180 F. 
2d 537, certiorari denied 71 S.Ct. 
37. 340 U.S. 810, 95 L.Ed. 595. 

D.C.—Dollar v. Land. 184 F.2d 24.5, 
87 U.S.App.D.C. 214, certiorari de¬ 
nied 71 S.Ct. 198, 340 U.S. 884, 95 
L.Ed. 641, rehearing denied 71 S. 
Ct. 530, 340 U.S. 948, 95 L.Ed. 684. 
certiorari denied 71 S.Ct. 533, 340 
U.S. 948, 95 L.Ed. 684. 

25.25 U.S.—^Merchants Nat. Bank & 
Trust Co. of Indianapolis v. TT. S., 
I C.A.Ind., 246 F.2d 410, certiorari 
denied 78 S.Ct. 148, 355 U.S. 881, 2 
L.Ed.2d 112, rehearing denied 78 
i S.Ct. 339, 356 U.S. 920, 2 L.Ed.2d 
j 280—Iravani Mottaghl v. Barkey 
I Importing Co., C.A.N.Y., 244 F.2d 
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must be accorded the usual deference where the oral 
evidence played a role in the findings.25.30 

The construction of an uncertain or ambiguous 
writing by the court after the taking of oral testi¬ 
mony in aid of its interpretation must stand unless 
it is without support in the evidence. 25.35 

In equiiy. As a general rule, an appeal in an 
equity case involves examination of both the law 
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and the facts, so that the court of appeals is in no 
way concluded by the fact findings of the trial court 
and may review and weigh all the evidence in the 
case and make its own findings.25 However, the 
findings of the trial court are entitled to considerable 
weight and deference,27 depending on the extent to 
which the trial judge was in a favorable position 
to determine the facts accurately,28 and under the 


2:’,s, certiorari denied 77 S.Ct. 1402. 
Sr. I U.S. 939, 1 L.Ed.2d 1538—Penn¬ 
sylvania Thresherman & Farmers’ 
Milt. Cas. Ins. Co. v. Crapet, C.A. 
All... 199 P.2d 850—Arnolt Corp. v. 
Si.insen Corp., C.A.Ill., 189 F.2d 5— 
Or vis V. Higgins, C.A.N.Y., 180 F.2d 
.n:;:, certiorari denied 71 S.Ct. 37, 
3 10 U.S. 810, 95 L.Ed. 595. 

D.C.—Perry v. Perry, 190 F.2d 601, 
88 U.S.App.D.C. 337—Dollar v. 
I.and. 184 F.2d 246, 87 U.S.App.D.C. 
214, certiorari denied 71 S.Ct. 198, 
34 0 U.S. 884, 95 L.Ed. 641. rehear¬ 
ing denied 71 S.Ct. 530, 340 U.S. 
948. 95 L.Ed. 684, certiorari denied 
71 S.Ct. 533. 340 U.S. 948. 95 L.Ed. 
681. 

25.30 U.S.—Koehler v. Ellison, C.A. 
Ill., 226 F.2d 682—Patton-Tiilly 
Transp. Co. v. Barrett, C.C.A.Ohlo, 
37 F.2d 516. 

25.35 U.S.—Panaview Door & Win¬ 
dow Co. V. Reynolds Metals Co., C. 
A.Cal., 255 F.2d 920—Quon v. Niag¬ 
ara Fire Ins. Co. of N. Y., C.A.Cal., 
190 F.2d 257—Pacific Portland Ce¬ 
ment Co. V. Food Machinery & 
Chemical Corp., C.A.Cal., 178 F,2d 
541—Frank v. Atwood, C.C.A.Pa., 
75 F.2d 918. 

Evidence supporting different concln- 
Sion 

W^here contract is ambiguous or 
contains technical or trade terms and 
parol evidence is admitted, the con¬ 
clusion reached by the trial court is 
not clearly erroneous even if there is 
evidence in the record from which 
different conclusions might have been 
reached. 

U.S.—Pacific Portland Cement Co. v. 
Food Machinery & Chemical Corp., 
C.A.Cal., 178 F.2d 541, 

26. U.S.—Lebold v. Inland Steel Co., 
C.C.A.in., 136 F.2d 876, certiorari 
denied Inland Steel Co. v. Lebold. 
64 S.Ct. 196, two cases, 320 U.S. 
787, 88 L.Ed. 473, and Lebold v. 
Inland Steel Co., 64 S.Ct. 197, two 
cases, 320 U.S. 787, 88 L.Ed. 473— 
MacGowan v. Barber, C.C.A.Vt., 127 
F.2d 458—Texas Agr. Ass'n of 
Edinburg v. Hidalgo County Wa¬ 
ter Control & Improvement Dist. 
No. 1, C.C.A.Tex., 125 P.2d 829, cer¬ 
tiorari denied 63 S.Ct. 35, 317 U.S. 
643, 87 L.Ed. 618, rehearing denied 
63 S.Ct. 199. 317 U.S. 709, 87 L.Ed. 
5(j5_Mullins Mfg. Co. v. Booth, C. 
C.A Mich., 125 F.2d COO—Home Life 


Ins. Co. V. Madere, C.C.A.Miss., 101 
F.2d 292—Oxley v. Sweetland, C. 
C.A.W.Va., 94 P.2d 33—National 
Manufacture & Stores Corporation 
V. Whitman. C.C.A.S.C., 93 F.2d 829 
—Aro Equipment Corporation v. 
Hcrring-Wlssler Co., C.C.A.Iowa, 
84 P.2d 619—Equitable Life Assur. 
Soc. of U. S. V. Vaughn, C.C.A. 
Tenn., 82 F.2d 978—Victor Talking 
Mach. Co. V. George, C.C.A.N.J., 69 
F.2d 871, reversed on other grounds 
George v. Victor Talking Mach. 
Co.. 65 S.Ct. 229, 293 U.S. 377, 79 
L.Ed. 439—Johnson v. Umsted, C. 

C. A.Ark., 64 F.2d 316—Equitable 
Life Assur. Soc. of U. S. v. 
Schwartz, C.C.A.Fla., 42 P.2d 646— 
Durham Loan & Trust Co. v. Cham¬ 
bers, C.C.A.N.C., 14 F.2d 63. 

D.C.—Abbott V. Coe. 100 F.2d 449, 71 
App.D.C. 195—Garrity v. District 
of Columbia, 86 F.2d 207, 66 App. 

D. C. 256—^Hammett v. Ruby Lee 
Minar, Inc., 63 F.2d 144, 60 App.D.C. 
286, certiorari denied Minar v. 
Hammett, 52 S.Ct. 200, 284 U.S. 682, 
70 L.Ed. 676—^Faunce v. Woods, 5 
F,2d 753, 66 App.D.C. 330, 40 A.L.R. 
208. 

4 C.J. p 897 note 81. 

Case Improperly tried at law 

Where case seeking relief cogniza¬ 
ble in equity had been improperly 
tried before a jury and trial Judge 
withdrew case from jury and ordered 
suit dismissed as of nonsuit, appel¬ 
late court would examine evidence as 
on an appeal in equity in order to 
determine correctness of district 
Judge’s conclusion. 

U.S.—Vann v. Bankers Life Co., C.C. 

A.N.C., 107 F.2d 136. 

27. U.S.—Wertz v. National City 
Bank of Evansville, Ind., C.C.A. 
Ind., 115 F.2d 65, certiorari denied 
61 S.Ct. 41, 311 U.S. 675, 85 L.Ed. 
434 —^American Optometric Ass’n v. 
Ritholz, C.C.A.IU., 101 F.2d 883, cer¬ 
tiorari denied Ritholz v. American 
Optometric Ass’n, 59 S.Ct. 1047, 307 
U.S. 647, 83 L.Ed. 1627, rehearing 
denied 60 S.Ct. 70, 308 U.S. 634, 84 
L.Ed. 627—Horvath v. McCord 
Radiator & Mfg. Co., C.C.A.Mich., 
100 F.2d 326, certiorari denied Car¬ 
rier Engineering Corporation v. 
Horvath, 60 S.Ct. 101, 308 U.S. 681, 
84 L.Ed. 486, rehearing denied 60 
S.Ct. 171, 308 U.S. 636, 84 L.Bld. 529 
—Fidelity-Bankers’ Trust Co. v. 
Little, C.C.A.S.C., 99 F.2d 950—Aro 
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Equipment Corporation v. Herring- 
Wissler Co., C.C.A.Iowa, 84 P.2d 
619—Koenig v. Oswald, C.C.A.Mo., 
82 F.2d 85—Illinois Watch Case 
Co. V. Hingeco Mfg. Co., C.C.A.R.I., 
81 P.2d 41—Johnson v. U. S., C.C.A. 
Utah, 61 F.2d 54—Youngblood v. 
Magnolia Petroleum Co., C.C.A.Okl., 
36 P.2d 678—Pennsylvania R. Co. v. 
Shannon. C.C.A.Ohio, 32 F.2d 569 
—L. A. Westermann Co. v. Dis¬ 
patch Printing Co.. Ohio. 233 F. 

609, 147 C.C.A. 417, reversed on 
other grounds 39 S.Ct. 194, 249 U. 
S. 100, 63 L.Ed. 499. 

4 C.J. p 897 note 84, p 898 note 86. 

28. U.S.—Backer v. Hook, C.C.A.Ky., 
296 F. 261—Semidey v. Central 
Aguirre Co., Puerto Rico, 239 F. 

610, 162 C.C.A. 444, certiorari de¬ 
nied 37 S.Ct. 479, 243 U.S. 662. 61 
L.Ed. 947. 

D.C.—Jameson v. Brown, 109 F.2d 
830, 71 App.D.C. 264—Hearst Radio 
V. Good. 91 F.2d 655, 67 App.D.C. 
260—Hotel Lafayette v. Pickford, 
85 F.2d 710, 66 App.D.C. 211. 

4 C.J. p 898 note 90. 

Piflidliigs entitled to particular 
weight 

(1) Where the evidence was oral 
and trial court saw and heard the 
witnesses. 

U.S.—Malloy V. New York Life Ins. 
Co., C.C.A.N.H., 103 F.2d 439, cer¬ 
tiorari denied 60 S.Ct. 86, 308 U.S. 
672, 84 L.Ed. 480—Neil v. Gross, C. 
C.A.Cal., 101 F.2d 153—Ditto v. Du- 
fur, C.C.A.Iowa, 88 F.2d 266—Ar¬ 
kansas Natural Gas Corporation v. 
Pierson. C.C.A.Ark.. 84 P.2d 468— 
Sherman v. Bramham, C.C.A.N.C., 
78 P.2d 443—Columbia Pictures 
Corporation v. Lawton-Byrne Bru¬ 
ner Ins. Agency Co., C.C.A.Mo., 73 
F.2d 18—Miller v. Pyrites Co., C.C. 
A.Md., 71 P.2d 804, certiorari denied 
56 S.Ct. 121, 293 U.S. 604, 79 L.Ed. 
696, rehearing denied 55 S.Ct. 208, 
293 U.S. 632, 79 L.Ed. 717, certio¬ 
rari denied Merrell v. Pyrites Co., 
65 S.Ct. 121, 293 U.S. 604, 79 L.Ed. 
696—Holmes v. Cummings, C.C.A. 
Tex., 71 F.2d 364—Collins v. Fin¬ 
ley, C.C.A.Ariz., 65 F.2d 625—Ex¬ 
change Nat. Bank of Spokane v. 
Meikle, C.C.A.Wash., 61 F.2d 176— 
Gila Water Co. v. International Fi¬ 
nance Corporation, C.C.A.Ariz., 13 
F.2d 1—Hamlin v. Grogan, Mo., 257 
F. 69. 168 C.C.A. 271—Fay v. Hill. 
Mo., 249 F. 416, 161 C.C.A. 889— 
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Federal Rules of Civil Procedure, and under deci¬ 
sions apart therefrom, such findings will not, 
as a rule, be disturbed by the appellate court if 
they appear to have sufficient evidentiary sup- 


36 C.J.S. 

port,2^ and are not manifestly or clearly erroneous 
or wrong.3® Qf course, if the appellate court, after 
reviewing the evidence, agrees with the conclusions 
of the trial court they will not be disturbed.^! The 


Fuller V. Heed, Mass., 249 F. 158, 
161 C.C.A. 210. 

(2) Where evidence is oral and 
conflicting. 

U.S.—Viles V. Prudential Ins. Co. of 
America, C.C.A.C 0 I 0 ., 107 F.2d 696, 
certiorari denied 60 S.Ct. 387, 308 

U. S. 626, 84 L.Bd. 623, rehearing 
denied 60 S.Ct. 682, 309 U.S. 695, 84 

L. Ed. 1035, and motion denied 61 S. 
Ct. 63—Hedrick v. Perry, C.C.A.N. 

M. , 102 F.2d 802—Tyronza Special 
School Dist. of Poinsett County v. 
Speer, C.C.A.Ark., 94 F.2d 825— 
Stearns v. Central Petroleum Co., 
C.C.A.Kan., 93 F.2d 638—Neukrom 

V. North Butte Mining Co., C.C.A. 
Mont., 84 F.2d 101. 

4 C.J. p 900 note 98. 

Findings entitled to little weight 

(1) Where the hearing was entire¬ 
ly on bill and answer. 

U.S.—U. S. V. CantinJ, Pa., 212 F. 
925, 129 C.C.A. 445. 

(2) Where the evidence is written 
or documentary in form. 

U.S.—Stork Restaurant v. Sahati, C. 
C.A.Cal., 166 F,2d 348. 

Photoplay Pub. Co. v. La Verne 
Pub. Co., C.C.A.ra., 269 F. 730. 

(3) Where the trial judge's con¬ 
clusions have been reached by way 
of reasoning or inference from undis¬ 
puted or established facts. 

U.S.—Irving Bank-Columbia Trust 
Co. V. Stoddard, C.C.A.Mass.. 292 
F. 816. 

29. U.S.—^Durkin v. Lovknlt Mfg. 
Co., C.A.Tex., 208 F.2d 606—Time- 
trust, Ihc. V. Securities and Ex¬ 
change Commission, C.C.A.Cal., 130 
F.2d 214—Rytex Co. v. Ryan, C.C, 
A.111., 126 F.2d 952—Chain O’Mlnes 
V. United Gilpin Corporation, C.C. 
A.I11., 109 F.2d 617, certiorari de¬ 
nied 61 S.Ct. 14. 311 U.S. 669, 86 
L.Ed. 422—Barbour v. George, C.C. 
A.I11., 84 F.2d 281, certiorari denied 
67 S.Ct. 43. 299 U.S. 679, 81 L.Ed. 
426—The Bellhaven, C.C.A.N.T., 72 
P.2d 206—Hathaway v. Ford Motor 
Co., C.C.A.Or., 264 F. 952, certiorari 
denied 41 S.Ct. 15, 254 U.S. 644, 65 
L.Ed. 464—Weld v. McKay, Ill., 218 
F. 807, 134 C.C.A. 495. 

4 C.J. p 900 note 99. 

30. U.S.—Hudson v. Wylie, C.A.Cal., 
242 F.2d 435, certiorari denied 78 S. 
Ct. 39. 355 U.S. 828, 2 L.Ed.2d 41 
—Christiansen v. U. S., C.A.Mass., 
192 F.2d 199—Commercial Nat. 
Bank In Shreveport v. Parsons, C. 
C.A.La., 144 P.2d 231, rehearing 
denied 146 P.2d 191, certiorari de¬ 
nied 66 S.Ct. 440, 323 U.S. 796, 89 
L.Ed. 636—Cox v. Pabst Brewing 
Co., C.C.A.Kan., 128 F.2d 468—Katz 


Underwear Co. v. U. S., C.C.A.Pa., 
127 F.2d 965—Rothman v. Wilson, 
C.C.A.Or., 121 P.2d 1000—Wertz v. 
National City Bank of Evansville. 
Ind., C.C.A.Ind., 116 F.2d 65, cer¬ 
tiorari denied 61 S.Ct. 41, 311 U.S. 
676, 85 L.Ed. 434—Missouri Pac. 
Transp. Co. v. George, C.C.A.Ark., 
114 P.2d 767, certiorari denied 61 
S.Ct. 549, 312 U.S. 681, 86 L.Ed. 
1120—Darrell v. Joe Morris Music 
Co., C.C.A.N.T., 113 F.2d 80—Mal¬ 
loy V. New Tork Life Ins. Co., C.C. 
A.N.H., 103 P.2d 430, certiorari de¬ 
nied 60 S.Ct. 86, 308 U.S. 672, 84 L. 
Ed. 480—Texas Co. v. City of Tam¬ 
pa, C.C.A.Fla., 100 P.2d 347—Esso, 
Inc. V. Standard Oil Co., C.C.A.Mo., 
98 F.2d 1—U. S. V. Sands, C.C.A. 
Okl., 94 F.2d 156—Ruth v. Climax 
Molybdenum Co., C.C.A.C 0 I 0 ., 93 P. 
2d 699—Mershon v. Sprague Spe¬ 
cialties Co., C.C.A.Mass., 92 F.2d 
313, certiorari denied 68 S.Ct. 943. 
301 U.S. 361, 82 L.Ed. 1628—Whit¬ 
church V. Crawford. C.C.A.Okl., 92 
F.2d 249, affirming, D.C., Whit¬ 
church V. Burge, 17 P.Supp. 234— 
Stewart v. American Life Ins. Co., 
C.C.A.Kan., 89 F.2d 743—Ditto v. 
Dufur, C.C.A.Iowa, 88 P.2d 266— 
Counce V. Yount-Lee Oil Co., C.C.A. 
Tex., 87 P.2d 572, certiorari denied 
Wilkinson v. Yount-Lee Oil Co., 58 
S.Ct. 12. 302 U.S. 693, 82 L.Ed. 536 
—Freiberg v. Pierce, C.C.A.Okl., 83 
F.2d 961—Wright v. McLaury, C.C. 
A.Ill., 81 F.2d 96—Ott v. Thurston, 
C.aA.Cal., 76 F.2d 368—Caigan v. 
Plibrico Jointless Firebrick Co., C. 
C.A.Mass., 74 F.2d 316, certiorari 
denied 65 S.Ct. 645, 296 U.S. 733, 79 
L.Ed. 1682, first case, and 65 S.Ct. 
645, 296 U.S. 734, 79 L.Ed. 1682, 
second case—Conqueror Trust Co. 
V. Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.M 0 ., 63 F.2d 833— 

Woods-Faulkner & Co. v. Michel- 
son, C.C.A.MO., 63 F.2d 669—Boyle 
V. Gray, C.C.A.Mc., 28 F.2d 7, cer¬ 
tiorari denied 49 S.Ct. 178, 278 

U.S. 653, 73 L.Ed. 663—Public 

Ledger Co. v. Post Printing & Pub¬ 
lishing Co., C.C.A.M 0 ., 294 F. 430— 
Smith v. McCullough, C.C.A.Okl., 
285 P, 698, reversed on other 
grounds 46 S.Ct. 338, 270 U.S. 466, 
70 L.Ed. 682—Shearer v. Farmers’ 
Life Ins. Co., C.C.A.M 0 ., 262 F. 861. 

4 C.J. p 899 note 96. 

Findings snstalnsd 

(1) Where not the result of a mis¬ 
conception of the law. 

U.S.—^Rosenthal v. New York Life 
Ins. Co., C.C.A.MO., 99 F.2d 578— 
Bailey v. Smith, C,C.A.Okl., 14 P. 
2d 519. 


Fay V. Hill, Mo., 249 F. 416, 161 
C.C.A. 389. 

(2) Where not against the clear 
preponderance or weight of the evi¬ 
dence. 

U.S.—Hyland v. Millers Nat. Ins. Co., 
C.C.A.Cal., 91 F.2d 735, rehearing 
denied 92 P.2d 462, certiorari de¬ 
nied 58 S.Ct. 644, 303 U.S. 646, 82 
L.Ed. 1107—Seeley v. Cornell, C.C. 
A.Tcx., 90 F.2d 662—Flynn v. 
Smith, C.C.A.Ind., 90 F.2d 306—Ar¬ 
kansas Natural Gas Corporation v. 
Pierson, C.C.A.Ark., 84 F.2d 408— 
Johnson v. Umsted, C.C.A.Ark., 64 
F.2d 316—Monroe v. Prophet, C.C. 
A.Tex., 49 F.2d 1021—Navc-McCord 
Mercantile Co. v. Banney, C.C.A. 
Mo., 29 P.2d 383—International Or¬ 
ganization, United Mine Workers 
of America v. Red Jacket Consol. 
Coal & Coke Co., C.C.A.W.Va., 18 F. 
2d 839, certiorari denied Interna¬ 
tional Organization, United Mine 
Workers of America v. Carbon Fuel 
Co.. 48 S.Ct. 31, 275 U.S. 536, 72 L. 
Ed. 413—^Wolf Mineral Process 
Corporation v. Minerals Separation 
North American Corporation, C.C.A. 
Md., 18 F.2d 483, certiorari denied 
48 S.Ct. 118, 276 U.S. 658, 72 L.Ed. 
425—Kansas City Southern Ry. Co. 
v. May, C.C.A.Ark., 2 P.2d 680— 
Estep V. Kentland Coal & Coke 
Co.. Ky., 239 F. 617, 162 C.C.A. 461 
—U. S. V. Grass Creek Oil & Gas 
Co., Wyo., 236 F. 4 81, 149 C.C.A. 
633—Columbia Graphophone Co. v. 
Searchlight Horn Co., Cal., 236 F. 
136, 149 C.C.A. 346. 

D.C.—Abbott V. Coe, 109 F.2d 449, 71 
App.D.C. 195—Hazen v. Hawley, 86 
P.2d 217, 66 App.D.C. 266, certiorari 
denied 67 S.Ct. 316, 299 U.S. 613, 81 
L.Ed. 462—Garrity v. District of 
Columbia, 86 P.2d 207, 66 App.D.C. 
266—Hotel Lafayette v. Pickford, 
85 P.2d 710, 66 App.D.C. 211—Rus¬ 
sell v. Wallace, 30 F.2d 981, 68 
App.D.C. 357, certiorari denied 49 
S.Ct. 612, 279 U.S. 871, 73 L.Ed. 
1007. 

4 C.J. p 901 note 2. 

31. U.S.—Lehigh Valley R. Co. of 
New Jersey v. Martin, C.C.A.N.J., 
100 F.2d 139, certiorari denied 69 
S.Ct. 692, 306 U.S. 651, 83 L.Ed. 
1049, rehearing denied 59 S.Ct. 784, 
306 U.S. 669, 83 L.Ed. 1063, certio¬ 
rari denied Central R. Co. of New 
Jersey v. Martin, 69 S.Ct. 692, 306 
U.S. 661, 83 L.Ed. 1049, rehearing 
denied 69 S.Ct. 784, 306 U.S. 670, 
83 L.Ed. 1063, certiorari denied 59 
S.Ct. 692, 806 U.S. 661, 83 L.Ed. 
1049, rehearing denied 69 S.Ct. 785, 
306 U.S. 670, 83 L.Ed. 1063, certio¬ 
rari denied Delaware, L. & W. H. 
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trial court’s findings may, however, be set aside and 
new findings made, if the appellate court is con¬ 
vinced that the findings or decree of the trial court 
is clearly wrong,32 or against the clear weight or 
preponderance of the evidence.33 

§ 297(65). -Application of Rules 

The rules governing review by the court of appeals 
of the findings of fact by the district court have been 
applied in a variety of actions and with respect to numer¬ 
ous issues. 


The rules governing the review of the district 
court’s findings of fact by the court of appeals have 
been applied in a great variety of actions and with 
respect to numerous issues.^^.io Thus the rules 
have been applied in actions with respect to air- 
ports,33.i2 allocation of payments,33.14 attorney and 
client33.i6 and attorney’s fees,33.l8 banks and bank 

deposits,33.20 charters,33.22 citizenship,33.24 class 
suits,33.26 conversion,33.28 divorce,33.30 domicile and 
residence,33-32 ^nd have been applied as well in ac- 


Co. V. Martin, 59 S.Ct. 593, 306 U. 
S. G51, 83 li.Ed. 1049, rehearing de¬ 
nied 69 S.Ct. 785, 306 U.S. 670, 83 
L.Ed. 1063, certiorari denied New 
York Cent. R. Co. v. Martin, 69 S. 
Ct. r»93, 306 U.S. 661, 83 L.Ed. 1049, 
reh<?arine denied 69 S.Ct. 785, 306 

U. S. 670, 83 L.Ed. 1063, certiorari 
denied New Jersey & N. Y. R. Co. 

V. Martin, 69 S.Ct. 693, 306 U.S. 661, 
83 L.Ed. 1049, rehearing denied 59 
S.Ct. 785, 306 U.S. 670. 83 L.Ed. 
1063, certiorari denied New York, 
S. & W. R. Co. V. Martin. 69 S.Ct. 
693. 306 U.S. 651, 83 L.Ed. 1049, 
rehearing denied 69 S.Ct. 785, 306 
U.S. 670, 83 L.Ed. 1063, certiorari 
denied Erie R. Co. v. Martin, 69 S. 
Ct. 593, 306 U.S. 651, 83 L.Ed. 1049, 
rehearing denied 69 S.Ct. 786, 306 
U.S. 670, 83 L.Ed. 1063, certiorari 
denied Lehigh Valley R. Co. v. 
Martin, 69 S.Ct. 693, 306 U.S. 661, 
83 L.Ed. 1049, rehearing denied 59 
S.Ct. 785, 306 U.S. 670, 83 L.Ed. 1063 
—Earnest v. Mogollen Consol. 
Mines Co., C.C.A.Tex., 93 F,2d 316. 

32. U.S.—MacGowan v. Barber, C.C. 
A.Vt., 127 F.2d 468—McIntosh v. 
Leisk, C.C.A.Tex.. 96 F.2d 164. 

4 C.J. p 902 note 3. 

33. U.S.—Horvath v. McCord Radia¬ 
tor & Mfg. Co., C.C.A.Mich., 100 P. 
2d 326, certiorari denied Carrier 
Engineering Corporation v. Hor¬ 
vath, 60 S.Ct. 101, 308 U.S. 681, 84 
L.Ed. 486, rehearing denied 60 S.Ct. 
171, 308 U.S. 636, 84 L.Ed. 629— 
New York Life Ins. Co. v. Simons, 
C.C.A.Mass., 60 F.2d 30, certiorari 
denied Simons v. New York Life 
Ins. Co., 53 S.Ct. 93, 287 U.S. 648, 
77 L.Ed. 660. 

33.10 U.S.—U. S. V. Kaplan, C.A.N. 

Y., 267 F.2d 114—Reynolds v. Royal 
Mail Lines, Limited, C.A.Cal., 254 
F.2d 66, certiorari denied 79 S.Ct. 
28, 368 U.S. 818, 3 L.Ed.2d 69— 
Meier & Pohlmann Furniture Co. v. 
Troeger, C.A.Mo., 195 F.2d 193— 
Marris v. Sockey, C.A.Okl., 170 F. 
2d 599, certiorari denied 69 S.Ct. 
606, 336 U.S. 914, 93 L.Ed 1078— 
U. S. Navigation Co. v. Black Dia¬ 
mond Lines, C.C.A.N.Y., 147 F.2d 
968—Stonesifer v. Swanson, C.C.A. 
Ill., 146 F.2d 671, certiorari denied 
65 S.Ct. 1673, 326 U.S. 880, 89 L. 
Bd. 1996, rehearing denied 66 S.Ct. 


14, 326 U.S. 805, 90 L.Ed. 490— 
Townsend v. Bucyrus-Erie Co., C.C. 
A.Okl.. 144 F.2d 106. 

Definition of words, either common 
or technical, involves Questions of 
fact, and appellate court is bound by 
district court’s findings as to defini¬ 
tion if they are supported by sub¬ 
stantial evidence. 

U.S.—Order of Ry. Conductors of 
America v. Swan, C.C.A.Ill., 162 F. 
2d 325, affirmed 67 S.Ct. 405, 329 
U.S. 620, 91 L.Ed. 471—Williams v. 
Swan, 162 P.2d 325. affirmed 67 S. 
Ct. 405, 329 U.S. 620, 91 L.Ed. 471. 
33.12 D.C.—Friend v. Lee, 221 F.2d 

96, 96 U.S.App.D.C. 224. 

33.14 U.S.—P. H. McGraw & Co. v. 

Mil cor Steel Co., C.C.A.Conn., 149 
F.2d 301, certiorari denied P. H. 
McGraw & Co. v. John T. D. Black¬ 
burn, Inc., 66 S.Ct. 92, 326 U.S. 
763, 90 L.Ed. 452, and Aetna Cas. & 
Sur. Co. V. Milcor Ste(;l Co., 66 S. 
Ct. 92, 326 U.S. 763, 90 L.Ed. 452. 
33.16 U.S.—^Wyoming Ry. Co. v. 
Herrington, C.C.A.Wyo., 163 P.2d 
1004. 

33.18 U.S.—Pergament v. Kalscr- 
Frazer Corp., C.A.Mich., 224 F.2d 
80—Michigan Window Cleaning Co. 
v. Martino. C.A.Mich., 173 I'\2d 466 
—Smith V. American Transit Lines, 
C.C.A.Ill., 163 F.2d 1014. 

33.20 U.S.—Western Assur. Co. v. 
Genesee Val. Trust Co., C.A.N.Y., 
171 F.2d 664—^Fidelity & Deposit 
Co. of Maryland v. Aberdeen Nat. 
Bank & Trust Co., C.C.A.S.D., 124 
F.2d 973. 

D.C.—Callaway v. Hamilton Nat. 
Bank of Wash., 196 F.2d 656, 90 
U.S.App.D.C. 228—Mack v, Ameri¬ 
can Sec. & Trust Co., 191 P.2d 776, 
89 U.S.App.D.C. 324. 

33.22 U.S.—^U. S. Navigation Co. v. 
Black Diamond Lines, C.C.A.N.Y., 
147 F.2d 958. 

33.24 U.S.—Tsuyoshl Iwamoto v. 
Dulles, C.A.HawaIi, 266 F.2d 100 
—^Wong Moon Jee v. Dulles, C.A. 
Mass., 248 F.2d 961—Stipa v. 
Dulles, C.A.Pa., 233 F.2d 661—Cor- 
rado V. U. S., C.A.Mich., 227 P.2d 
780, certiorari denied 76 S.Ct. 781, 
861 U.S. 925, 100 L.Ed. 1456—Ng 
Kwock Gee v. Dulles, C.A.Cal., 221 
P.2d 942—Lee Dong Sep v. Dulles, | 
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C.A.N.Y., 220 F.2d 264—Lue Chow 
Kon V. Brownell, C.A.N.Y.. 220 F.2d 
187—Law Don Shew v. Dulle.s, C.A. 
Cal., 217 F.2d 146—Brownell v. Lee 
Mon Hong, C.A.Cal., 217 F.2d 143 
—Lehman v. Acheson, C.A.Pa., 206 
F.2d 692—Pandolfo v. Acheson, C.A. 
N.Y., 202 P.2d 38—U. S. ex rel. 
Zeller v. Watkins. C.C.A.N.Y., 167 
P.2d 279—^Attorney General of U. 
S. V. Ricketts, C.C.A.Wash., 165 F. 
2d 193. 

Special rule; facts reviewed 

(1) Appellate court must reexam¬ 
ine the facts to determine whether 
the United States has carried its 
burden of proving by clear, unequiv¬ 
ocal, and convincing evidence which 
does not leave the issue in doubt that 
the citizen who is sought to be re¬ 
stored to the status of an alien ob¬ 
tained his naturalization illegally. 
D.C.—Gonzalez-Jasso v. Rogers, 264 

F.2d 684, 105 U.S.App.D.C. 111. 

(2) In expatriation cases, the 
“clearly erroneou.s’’ rule, if applica¬ 
ble at all, is limited by the require¬ 
ments that factual doubts be re¬ 
solved in favor of citizenship and 
that expatriation be proved by clear, 
unequivocal, and convincing evi¬ 
dence. 

D.C.—Gonzalez-Jasso v. Rogers, su¬ 
pra—Soccodato V. Dulles, 226 F.2d 
243, 96 U.S.App.D.C. 337—Alata V. 
Dulles. 221 F.2d 52, 95 U.S.App.D. 
C. 182. 

33.26 U.S.—Montgomery Ward & Co. 
V. Danger, C.C.A.Mo., 168 F.2d 182. 

33.28 U.S.—Lamb v. Hennies, C.A. 
Ark., 183 F.2d 852. 

33.30 U.S.—Locomotive Engineers 
Mut. Life & Acc. Ins. Ass’n v. 
Laurent, C.A.Ill., 172 F.2d 889— 
Marris v. Sockey, C.A.Okl., 170 F. 
2d 699, certiorari denied 69 S.Ct. 
606, 336 U.S. 914, 93 L.Ed. 1078. 
D,C.—Cocci v. Cocci, 185 F.2d 898, 88 
U.S.App.D.C. 43—Morfessis v. Mor- 
fessis, 184 F.2d 468, 87 U.S.App.D. 
C. 292. 

33.32 U.S.—^Maple Island Farm v. 
Bitterling, C.A.Minn., 196 F.2d 55, 
certiorari denied 73 S.Ct. 40, 344 U. 
S. 832, 97 L.Ed. 648—Gallagher v. 
Philadelphia Transp. Co., C.A.Pa., 
185 F.2d 648—Townsend v. Bucy- 
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tions involving forfeiture,33.34 fraud,33.36 fraudu¬ 
lent conveyances,33.38 good faith,33.40 gifts,33 42 
jurors,33.44 laches,33.46 liens,33.48 limitations,33.50 
marriage,33.52 partnerships and joint ventures,33-54 
pensions,33.56 preferences,33.58 public housing,33-50 
receiverships,33.02 shipping,33.64 and trusts.33.66 

The rules have also been applied in reviewing con¬ 
demnation proceedings33.68 and garnishment.33.70 

Amount of recovery; damages. While the trial 
court’s findings as to damages and the amount to be 
awarded are subject to review,33.72 they will not be 
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set aside unless clearly crroneous.33.74 The court 
of appeals will not substitute its jiulgment for that 
of the trial court,33-76 and will not set aside an award 
merely because it would have awarded a lesser or 
greater sum.33.78 Where damages may not be as¬ 
certained with mathematical certainty, the court of 
appeals is not justified in setting aside the award 
of the lower court unless it is outside the range of 

permissible judgment.33.80 

Equity actions. Likewise, the rules have been ap¬ 
plied in various equity actions,33.82 such as actions 


rus-Erie Co., C.C.A.Okl., 144 F.2d 
106. 

33.34 U.S.—U. S. V. Andrade, C.A. 

Cal., 181 F.2d 42. 

33.36 TT.R. —Terrill v. Carpenter, C. 
A.Ky., 210 F.2d 142—Errion v. Con¬ 
nell. C.A.Waah., 236 F.2d 447— 
Watson V. Suddoth, C.A.Ark., 177 
P.2d 371, certiorari denied 70 S.Ct. 
661. 330 U.S. 035, 94 L.Ed. 1353, re- 
hcariripT denied 70 S.Ct. 975, 339 U. 
S, 959. 94 L.Ed. 1369—Shade v. 

Downing:, C.C.A.Okl., 167 F.2d 736 
—Connolly v, Glshwiller, C.C.A.Ill., 
162 F.2d 428. certiorari denied 68 
S.Ct. 166, 332 U.S, 825. 92 L.Ed. 400 
—Devine v. Jlimmerman, C.C.A.Mo., 
133 F.2d 850. 

33.38 U.S.—Kindom Uranium Corp. 

V, Vaneo. C.A.N.M,, 269 F.2d 104— 
IT. S. V. Kaplan. C.A.N.Y., 267 F.2d 
114—Rosenberg v. Goodman, C.A. 
III., 185 F.2d 235. 

D.C.—Wynne v. Boone, 191 F,2d 220, 
88 U.S.App.D.C. 363. 

33.40 U.S.—Russell v. Cunningrham, 
C.A.Guam, 233 F.2d 806—Joseph B. 
Cooper & Son v. U. S., C.A.Fla., 174 
F.2d 619, certiorari denied 70 S.Ct. 
71, 338 U.S. 824, 94 L.Ed. 501. 

33.42 U.S.—Van Dreal v. Van Dreal, 
C.A.Colo., 214 F.2d 715. 

33.44 U.S.—Cagle v. McQueen, C.A. 
Tex., 200 F.2d 186, certiorari de¬ 
nied 74 S.Ct. 25, 346 U.S. 815, 98 L. 
Ed. 342—Meier & Pohlmann Furni¬ 
ture Co. V. Troeger, C.A.Mo., 195 
P.2d 193. 

33.46 U.S.—Speed Corp. v. Webster, 
C.A.Or., 262 F.2d 482—Blanch v. 
Cordero, C.A.Puerto Rico, 180 F.2d 
856, certiorari denied 71 S.Ct. 49, 
340 U.S. 819, 95 L.Ed. 601. 

33.48 U.S.—Gillis v. Gillette, C.A. 

Alaska, 184 F.2d 872. 

33.50 U.S.—MacDonnell v. Capital 
Co., C.C.A.Cal.. 130 F.2d 311, cer¬ 
tiorari denied MacDonnell v. Bank 
of America. 63 S.Ct. 324, 317 U.S. 
092, 87 L.Ed. 551. 

33.52 U.S.—Pranzen v. E. I. Du Pont 
De Nemours & Co., C.C.A.N.J., 146 
P.2d 837—Stevens v. U. S., C.C.A. 
Okl., 116 F.2d 120. 

33.54 IT.S.—Judson v, Buckley, C.C. 
A.N.Y., 130 F.2d 174, certiorari de¬ 


nied Buckley v. Judson, 63 S.Ct. 
161. 317 U.S. 679, 87 L.Ed. 545— 
Jones V. Haller. C.C.A.N.y., 123 F. 
2d 845. 

33.56 U.S.—^Menke v. Thompson, C. 

C.A.MO., 140 F.2d 786. 

33.58 U.S.—Ncwfield v. Commercial 
Capital Corp., C.C.A.N.Y., 131 F.2d 
156. I 

33.60 U.S.—Cohen v. Public Hous¬ 
ing Administration. C.A.Ga., 257 F. 1 
2d 73—Shanks Village Committee 
Against Rent Increases v. Cary, C. 
A.N.Y., 197 F.2d 212. 

33.62 U.S.—Connolly v. Gishwiller, 
C.C.A.Ill., 162 F.2d 428, certiorari 
denied 68 S.Ct. 166, 332 U.S. 825, 92 
L.Ed. 400. 

33.64 U.S.—Esso Standard Oil Co. v. 
The Kaposia, C.A.N.Y., 259 F.2d 
486. 

33.66 U.S.—Koebig v. South Caro¬ 
lina Nat. Bank of Charleston, C.A. 
S.C., 217 F.2d 713—Chisholm v. 

House, C.A.Okl., 183 F.2d 698— 
I’resident and Directors of Manhat¬ 
tan Co, V. Kelby, C.C.A.N.Y., 147 
F.2d 465, certiorari denied 65 S.Ct. 
916, two cases, 324 U.S. 866, 89 L. 
Ed. 1422—MacBryde v. Burnett, C. 
C.A.Md., 132 F.2d 898. 

D.C.—Garrett Biblical Institute v. 
American University, 181 F.2d 866, 
86 IT.S.App.D.C. 342. 

33.68 U.S.—Iriarte v. U. S., C.C.A. 
Puerto Rico, 157 F.2d 105, 167 A.L. 

R. 494—U. S. V. Lambert, C.C.A.N. 
Y., 146 P.2d 469—Taylor v. U. S., 
C.C.A.Okl., 145 F.2d 641—Westches¬ 
ter County Park Commission v. U. 

S. , C.C.A.N.Y., 143 F.2d 688, certio¬ 
rari denied 65 S.Ct. 69, 323 U.S. 
726, 89 L.Ed. 583. 

Amount of award 

U.S.—Iriarte v. U. S., C.C.A.Puerto 
Rico, 157 F.2d 105, 167 A.L.R. 494 
—U. S. V. Lambert, C.C.A.N.Y., 146 
r.2d 469—Taylor v. U. S., C.C.A. 
Okl., 145 F.2d 641—Viejo v. U. S., 
C.C.A.Puerto Rico, 133 F.2d 84. 
33.70 U.S.—^Wirt Franklin Petrole¬ 
um Corp. V. Gruen, C.C.A.Tex., 139 
F.2d 659. 

33.72 U.S.—Burke V. New York, N. 

II. & H. R. Co., C.A.N.Y., 267 F.2d 
I 894—U. S. V. Lawter, C.A.Fla., 219 
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P.2d 659—U. S. V. Guyer, C.A.Md., 
218 P.2d 266. reversed on oth«r 
grounds Snydf’r v. U. S., 76 S.Ct. 
191, 350 U.S. 906, 100 L.Ed. 706— 
Sanders v. Leech, C.C.A.Fla., 158 F. 
2d 486. 

33.74 U.S.—Atlantic Refining Co. v. 

Evans, C.A.La.. 251 F.2d 277—Peti¬ 
tion of H. & II. Wheel Service, C. 
A.Mich., 219 F.2d 904—U. S. A. C. 
Transport, Inc. v. Corley, C.A.Ga., 
202 P.2d 8—U. S. v. Fotopulos, C.A. 
9, 180 F.2d 631—Sanders v. Leech. 
C.C.A.Fla., 158 F.2d 486—U. S. v. 
Willis, C.C.A.W.Va., 141 F.2d 314— 
Sammons v. Colonial Press, C.C.A. 
Mass., 126 F.2d 341—Storley v. Ar¬ 
mour & Co.. C.C.A.N.D., 107 F.2d 
499—Arkansas Natural Gas Corpo¬ 
ration v. Sartor, C.C.A.La., 98 F.2d 
627, certiorari denied 69 S.Ct. 243, 
305 U.S. 649, 83 L.Ed. 420. rehear¬ 
ing denied 59 S.Ct. 250, 305 U.S. 
675, 83 L.Ed. 437, mandate con¬ 
formed to, D.C., Sartor v. Arkansas 
Natural Gas Co., 29 F.Supp. 956, 
reversed on other grounds, C.C.A.. 
Sartor v. Arkansas Natural Gas 
Corporation, 111 F.2d 772—Oliver 
V. Yellow Cab Co., C.C.A.Ill., 98 F. 
2d 192—Oregon Mortg. Co. v. Ren¬ 
ner, C.C.A.Idaho, 96 F.2d 429— 
Maytag Co. v. Meadows Mfg. Co., 
C.C.A.Ill., 45 F.2d 299, certiorari 
denied 61 S.Ct. 489. 283 U.S. 843, 75 
L.Ed. 1452—Andersen, Meyer & Co. 
V. Fur & Wool Trading Co., C.C.A. 
China, 14 P.2d 586, certiorari de¬ 
nied 47 S.Ct. 337, 273 U.S. 740, 71 
L.Ed. 868. 

D.C.—Schwartz v. Westbrook, 154 F. 
2d 854, 81 U.S.App.D.C. 64, 166 A. 
L.R. 1175. 

33.76 U.S.—Atlantic Refining Co. v. 
Evans, C.A.La., 261 F.2d 277— 
O’Toole V. U. S., C.A.Del., 242 F.2d 
308—Sanders v. Leech. C.C.A.Fla., 
158 F.2d 486. 

33.78 U.S.—Snowden v. Matthew's, 
C.C.A.Okl., 160 F.2d 130. 

33.80 U.S.—Adventures in Good Rat¬ 
ing V. Best Places to Eat, C.C.A. 
Ill., 131 F.2d 809. 

33.82 U.S.—Bowles v. Arlington 
Furniture Co., C.C.A.Ill., 148 F.2d 
467—Cox V. Pabst Brewing Co., C. 
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for an accounting,3384 cancellation,33.86 injunc¬ 
tion,33.88 reformation,33.90 specific performance,33.92 
or rescission,33.94 ^nd actions to establish a parol 
trust33-96 or resulting trust,33.98 or to impose a 
constructive trust.33.ioo 

Carriers. The rules as to the scope of review of 
the district court’s findings of fact have been applied 
in actions with respect to carriers,33.102 such as 
actions involving ratcs,33.i04 Jqss of or injury to 
goods in course of shipment, 33. lOO delay in deliv- 
ery,33 108 personal injuries33.iio or death33.ii2 


of a passenger33.ll4 or employee.33.ll6 

Corporations. Further, the rules have been ap¬ 
plied in actions with respect to corporations,33-116 
such as corporate reorganizations,33.120 receiver- 
ships,33.i22 ajid stockholders’ derivative actions.33.l24 

§ 297(66).-Contracts 

The rules as to the review of the district court’s find¬ 
ings of fact have been applied in actions with respect ta 
contracts. 

The rules as to review of the district court’s find¬ 
ings of fact have been applied in actions with respect 


C.A.Kan., 128 P.2d 468—MacOowan 
V. Barber. C.C.A.Vt., 127 F.2d 458. 
33.84 U.S.—Soderstrom v. Kung-s- 
holm Baking Co.. C.A.Ill., 189 F.2d 
1008—Superior Oil Co. v. Somers 
Drilling Co., C.C.A.Ill., 143 F.2d 49 
—Durkey v. Arndt, C.C.A.Wis., 138 
F.2d 317—Shell Oil Co. v. Dye, C. 
C.A.Ill., 135 F.2d 365. 

33.86 U.S.—Pfau v. Witcover, C.C. 

A.S.C., 139 F.2d 588. 

33.38 U.S.—Bostick v. Smoot Sand 
& Cravel Corp.. C.A.Md., 260 F.2d 
534—City of Meridian, Mi.ss. v. 
Mi.ssissippi Val. Gas Co., C.A.Miss., 
214 F.2d 525—Ackerman v. Inter¬ 
national Longshoremen’s & Ware- 
housemen’.s Union, C.A.Hawaii, 187 
F.2(i 860. certiorari denied Interna¬ 
tional Longshoremen’s & Ware¬ 
housemen’s Union v. Ackerman, 72 
S.Ct. 85, 342 U.S. 859. 96 L.Ed. 646 
—Harris Stanley Coal & Land Co. 
V. Chesapeake & O. Ry, Co., C.C.A, 
Ky., 154 F.2d 450, certiorari denied 
67 S.Ct. Ill, 329 U.S. 761, 91 L.Ed. 
656—Donnelly Garment Co. v. Du- 
binsky, C.C.A.Mo., 154 F.2d 38— 
Ring V. Spina. C.C.A.N.Y., 148 F.2d 
647, 160 A.L.R. 371—Bowles v. Ar¬ 
lington Furniture Co., C.C.A.Ill., 
148 F.2d 467—Sandlin v. Johnson, 
C.C.A.Mo., 141 F.2d 660—Timetrust. 
Inc. V. Securities and Exchange 
Commission, C.C.A.Cal., 130 F.2d 
214. 

D.C.—Appleby v. McLaughlin, 239 F. 
2d 77, 99 U.S.App.D.C. 257—Public 
Utilities Commission of Di.strict 
of Columbia v. Capital Transit Co., 
214 F.2d 242, 94 U.S.App.D.C. 140 
—Gibson Wine Co. v. Snyder, 194 
F.2d 329, 90 U.S.App.D.C. 135— 

Smith V. WiLson, 171 F.2d 824, 84 

U. S.App.D.C. 125. 

33.90 U.S.—Employers Mut. Cas. Co. 

V. American Automobile Ins. Co., 
C.C.A.Kan., 131 F.2d 802, certiorari 
denied American Automobile Ins. 
Co. V. Employers Mut. Cas. Co., 63 
S.Ct, 771, 318 U.S. 773, 87 L.Ed. 
1143 — Cox V. Pabst Brewing Co., 
C.C.A.Kan., 128 F.2d 468. 

33.92 U.S.—Steele v. McCargo, C.A. 
Ark., 260 F.2d 753—Payne v. Pray, 
C.A.Okl., 173 F.2d 149—Yates v. 


American Republics Corp., C.C.A.N. 

M. , 163 F.2d 178—Devine v. Zim¬ 
merman, C.C.A.MO., 133 F.2d 850 
—MacDonnell v. Capital Co., C.C. 
A.Cal., 130 P.2d 311, certiorari de¬ 
nied MacDonnell v. Bank of Ameri¬ 
ca. 63 S.Ct. 324. 317 U.S. 692, 87 L. 
Ed. 654. 

33.94 U.S.—Carter Coal Co. v. Litz. 
C.C.A.Va., 140 P.2d 934. 

33.96 U.S.—Waller v. Waller, C.A. 

N. C., 169 F.2d 776—U. S. Fidelity 
& Guaranty Co. v. Mills, C.C.A.S.C., 
146 F.2d 694. 

33.98 U.S.—Carr v. Yokohama Specie 
Bank, Limited, of San Francisco, 
C.A.Cal., 200 F.2d 251. 

33.100 U.S.—Dayvault v. Baruch Oil 
Corp., C.A.Wyo.. 211 F.2d 335— 
MacGowan v. Barber, C.C.A.Vt., 127 
F.2d 458. 

D.C.—Jones v. Schanck, 248 F.2d 658, 
101 U.S.App.D.C. 336—Belt v. Too- 
mey, 218 F.2d 850, 95 U.S.App.D.C. 
39. 

33.102 U.S.—^Meier & Pohlmann Fur¬ 
niture Co. V. Gibbons. C.A.Mo., 233 
F.2d 296. certiorari denied 77 S.Ct. 
101. 352 U.S. 879, 1 L.Ed.2d 80— 
National Carloading Corp. v. Atchi¬ 
son, T. & S. F. Ry. Co., C.C.A.Cal., 
150 F.2d 210—Sidney Blumenthal 
& Co. V. Atlantic Coast Line K. Co., 
C.C.A.N.Y., 139 F.2d 288, certiorari 
denied Atlantic Coastline R. Co. v. 
Sidney Blumenthal & Co., 64 S.Ct. 
848, 321 U.S. 795, 88 L.Ed. 1084. 

33.104 U.S.—National Carloading 
Corp. V. Atchison, T. & S. F. Ry. 
Co., C.C.A.Cal., 150 F.2d 210—Son- 
ken-Galamba Corp. v. Union Pac. 
R. Co.. C.C.A.Kan., 145 F.2d 808. 

33.106 U.S.—Ismert-Hincke Mill. Co. 
V. Union Pac, R. Co., C.A.Kan., 238 
F.2d 14—Louisiana Southern Ry. 
Co. V. Anderson, Clayton & Co., C. 
A.La., 191 F.2d 784. 

33.108 U.S.—Gardner v. Mid-Conti¬ 
nent Grain Co., C.C.A.Mo., 168 F.2d 
819. 

33.110 U.S.—^Watterson v. New York 
Cent. R. Co., C.A.Mich., 235 F.2d 
114. 


33.112 U.S.—Travelers Mut. Cas. Co. 
V. Rector, C.C.A.Neb., 138 F.2d 396. 

33.114 U.S.—Chicago. R. I. & P. R. 
Co. V. Fleischman, C.A.Iowa, 204 F. 
2d 799—Jaffe v. Philadelphia & W. 
R. Co., C.A.Pa., 180 F.2d 1010— 
Pullman Co. v. Teutschman, C.A. 
Or., 169 P.2d 979. 

33.116 U.S.—Illinois Cent. R. Co. V. 

Swift, C.A.Ky., 233 F.2d 766. 

33.118 U.S.—Dickinson v. Burnham, 
C.A.N.Y., 197 F.2d 973, certiorari 
denied 73 S.Ct. 169, 344 U.S. 875, 
97 L.Ed. 678—Ward v. Flex-O-Tube 
Co., C.A.Mich., 194 F.2d 500—Cen¬ 
tral Ry. Signal Co. v. Longden, C.A. 
Ind., 194 F.2d 310—Smith v. Mc- 
Lane, C.A.Pa., 174 F.2d 819, certio¬ 
rari denied 70 S.Ct. 142, 338 U.S. 
867, 94 L.Ed. 631—Publicker Com¬ 
mercial Alcohol Co. V. Independent 
Towing Co., C.C.A.Pa., 166 F.2d 1002 
—Godfrey v. Powell, C.C.A.Fla., 169 
F.2d 330—Wingate v. Bercut, C.C. 
A.Cal., 146 F.2d 726—Barrett v. 
Denver Tramway Corp., C.C.A.Del., 
146 F.2d 701—Byron Jackson Co. 
V. Patterson-Ballagh Corp., C.C.A. 
Cal., 144 F.2d 766—London & Lan¬ 
cashire Indemnity Co. of America 
V. Duner, C.C.A.Ill., 135 F.2d 895, 
14G A.L.R. 1119. 

33.120 U.S.—Bailey v. Minsch, C.C. 
A.Mass., 168 F.2d 635. certiorari 
denied 69 S.Ct. 83, 335 U.S. 854, 93 
L.Ed. 402—Godfrey v. Powell, C.C. 
A.Fla., 169 F.2d 330. 

33.122 U.S.—Wingate v. Bercut, C.C. 
A.Cal., 146 F.2d 726—Adair v. Re¬ 
organization Inv. Co., C.C.A.Mo., 
126 F.2d 901. 

33.124 U.S.—Amen V. Black, C.A. 
Kan., 234 F.2d 12, cause remanded 
on other grounds 78 S.Ct. 530, 365 
U.S. 600, 2 L.Ed.2d 523—Todd v. 
Southland Broadcasting Co., C.A. 
Tex., 231 F'.2d 225, certiorari de¬ 
nied 77 S.Ct. 64, 352 U.S. 845, 1 L, 
Ed.2d 60—Clamitz v. Thatcher Mfg. 
Co., C.C.A.N.Y., 158 F.2d 687, cer¬ 
tiorari denied 67 S.Ct. 1316, 331 U.S. 
825, 91 L.Ed. 1841—Overfleld v. 

Pennroad Corp., C.C.A.Pa., 146 F.2d 
889. 
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bonds,33i46 building and construction con¬ 
tracts,33i 4 8 commission contracts,33.150 employment 
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contracts,33.l52 indemnity agreemcnts,33 i54 pledg¬ 
es,33.156 power of attorney,33-i58 jiQtes,33.i60 
leases,33.i62 sales and contracts of sale,33.164 and 


33.140 U.S.—Thomas E. Snyder Sons 
Co. V. Industrial Molasses Corp., 
C.A.in., 270 F.2d 875—Weissman 
V. Cole Products Corp., C.A.IU., 269 
P.2d 340—Stiers v. Martin, C.A.N. 
C., 264 F.2d 795—Kirsch v. Huber, 
C.A.Cal., 264 F.2d 387~Global Com¬ 
merce Corp, V. Clark-Babbltt In¬ 
dustries, Inc., C.A.N.Y., 255 F.2d 
10.5—Barnard-Curtiss Co. v. U. S. 
for Use and Benefit of D. W. Falls 
Const. Co.. C.A.N.M., 244 F.2d 565 
—Placid Oil Co. v. Humphrey, C.A. 
Tex., 244 F.2d 184—Goldenberg v. 
World Wide Shippers & Movers of 
Chicago, Inc., C.A.Ill.. 236 P.2d 198 
—Robert H. Fox Co. v. Keystone 
Driller Co., C.A.Pa., 232 F.2d 881 
—McKenney v. Bulfelen Mfg. Co., 
C.A.Or., 232 F.2d 5—Smith v. Onyx 
Oil & Chemical Co., C.A.Del., 218 
F.2d 104—United Artists Corp. v. 
Strand Productions, C.A.Cal., 216 
F.2d 306—Greenley v. Janesville 
Mills, C.A.Wis.. 204 F.2d 526—Ben¬ 
nett V. Mahon, C.A.Mo., 180 F.2d 
224, certiorari denied 70 S.Ct. 1027, 
839 U.S. 980, 94 L.Ed. 1384—Keo¬ 
kuk Steel Casting Co, v. Lawrence, 
C.A.Okl., 178 F.2d 788, certiorari 
denied 70 S.Ct. 668, 339 U.S. 931, 
94 L.Ed. 1361—Scully v. Foster- 
Wheeler Corp., C.A.I11., 178 F.2d 170 
— Gutowsky V. Jones, C.A.Okl., 178 
F.2d 60, certiorari denied 70 S.Ct. 
803. 339 U.S. 948, 94 L.Ed. 1362— 
Muhowald v. U. S., C.A.N.D., 176 
F.2d 509—Crosley Radio Corp. v. 
Dart, C.C.A.Mich., 160 P.2d 426— 
Oliver v. City of Shattuck ex rel. 
Versluis, C.C.A.Okl., 167 F.2d 150 
—Savage v. Lorraine, C.C.A.Cal., 
148 F.2d 818. certiorari denied 65 
S.Ct. 1578, 325 U.S. 886, 89 L.Ed. 
2000—Carter Coal Co. v. Litz, C.C. 
A.Vt., 140 P.2d 934—Greenleaf v. 
Safeway Trails, C.C.A.N.Y., 140 F. 
2d 889, certiorari denied 64 S.Ct. 
1048, 322 U.S. 736, 88 L.Ed. 1569— 

U. S. v. Lund.strom, C.C.A.Or., 139 
F.2d 792—American Type Founders 

V. Lanston Monotype Mach. Co., 
C.C.A.Pa., 137 F.2d 728—Middle 
West Const, v. Metropolitan Dist. 
of Hartford, Conn., C.C.A.Conn., 133 
F.2d 468, certiorari denied 64 S.Ct, 
35, 320 U.S. 737, 88 L.Ed. 436— 
MacGowan v. Barber, C.C.A.Vt., 127 
F.2d 458—Hartford Accident & In¬ 
demnity Co. V. City of Sulphur, 
Okl., C.C.A.Okl., 123 F.2d 666, cer¬ 
tiorari denied 62 S.Ct. 633, 315 U. 
S. 805. 86 L.Ed. 1204. 

D.C.—Smith v. Fletcher, 162 F.2d 20, 
80 U.S.App.D.C. 263. 

Basnages 

U.S.—Kirsch v, Huber, C.A.Cal., 264 
F.2d 387—Bateman v. Donovan, C. 
C.A.Mont., 131 F.2d 759. 


Promise to pay a harred debt 

U.S.—Biggs V. Mays, C.C.A.Ark., 126 
F.2d 693. 

33.142 U.S.—Bogue Elec. Mfg. Co. 
V. Coconut Grove Bank, C.A.Fla., 
269 P.2d 1—Mltton v. Granite State 
Fire Ins. Co., C.A.C 0 I 0 ., 196 F.2d 
988—Blum v. William Goldman 
Theatres. C.C.A.Pa., 164 F.2d 192 
—Keller v. Baumgartner, C.A.Wi.s., 
153 P.2d 474—^McNabb v. Kansas 
City Life Ins. Co., C.C.A.Iowa, 139 
F.2d 691. 

D.C.—Mack V. American Sec. & Trust 
Co., 191 P.2d 776, 89 U.S.App.D.C. 
324. 

Batlficatlon 

U.S.—Omaha Hardwood Lumber Co. 
V. J. H. Phipps Lumber Co., C.C.A. 
Ark., 136 P.2d 3. 

33.144 U.S.—Fanchon & Marco v. 
Hagenbeck-Wallace Shows Co., C. 
C.A.Cal., 126 F.2d 101. 

33.146 U.S.—^Aetna Cas. & Sur. Co. 
V. Cunningham, C.A.Tex., 224 P.2d 
478—Wald v. Eagle Indem. Co., C. 
A.Tex., 178 F.2d 91—Globe Indem. 
Co. V. Wolcott & Lincoln, C.C.A. 
Mo., 162 F.2d 646—Davies v. La- 
hann. C.C.A.N.M., 146 P.2d 656— 
Great Lakes Const. Co. v. Repub¬ 
lic Creosotlng Co., C.C.A.M 0 ., 139 
P.2d 466—Hartford Accident & In¬ 
demnity Co. V. City of Sulphur, 
Okl., C.C.A.Okl., 12i8 F.2d 666, cer¬ 
tiorari denied 62 S.Ct. 633, 316 U. 
S. 805, 86 L.Ed. 1204. 

Guardian’s bond 

U.S,—Title Guaranty & Surety Co. 
V. State of Missouri ex rel. and to 
Use of Stormfeltz, C.C.A.Mo., 105 
F.2d 496. 

33.148 U.S.—^Rumsey Mfg. Corp. v. 
U. S. Hoffman Machinery Corp., C. 
A.N.Y., 187 F.2d 927—Gillis v. Gil¬ 
lette, C.A.Ala8ka. 184 P.2d 872— 
Wald V. Eagle Indem. Co., C.A.Tex., 
178 P.2d 91—Sammons-Robertson 
Co. V. Massman Const. Co., C.C.A. 
Okl., 166 P.2d 53—^Northwestern En¬ 
gineering Co. V. U. S., C.C.A.S.D., 
164 F.2d 793—Blair v. U. S., for 
Use and Benefit of Gregory-Hogan, 
C.C.A.Ark., 147 F.2d 840, modified 
on other grounds 150 F.2d 676— 
U. S. for Use of Chamberlain Metal 
Weatherstrip Co. v. Madsen Const. 
Co., C.C.A.Ohio, 139 F.2d 613, 

D.C.—Merando v. Mathy, 152 P.2d 21, 
80 U.S.App.D.C. 281, certiorari de¬ 
nied 66 S.Ct. 966, 327 U.S. 804, 90 
L.Ed. 1029. 

Amount of damages 
U.S.—Rumsey Mfg. Corp. v, U. S. 
Hoffman Machinery Corp., C.A.N. 
Y., 187 F.2d 927. 

33.150 U.S.—Quinn v. Naso, C.A.N. 
Y., 255 F.2d 404—Reynolds v. Good- 
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Win-Hill Corp.. C.C.A.N.T.. 154 F.2<1 
653—D. H. I*ritchard Contractor, 
Inc., V. Nelson, C.C.A.Va., 147 P.2d 
939. 

33.158 U.S.—FlKher Const. Co. v. 
Lerche, C.A.Guam, 232 F.2d 508— 
United Producers and Consumers 
Co-op. V. Held, C.A.Ariz., 226 F.2d 
615—Johnson v. Larmondra, C.A. 
Mass., 224 F.2cl 30—Bennett v. Ma¬ 
hon, C.A.Mo., 180 F-2d 224, certio¬ 
rari denied 70 S.Ct. 1027, 339 U.S. 
980, 94 L.Ed. 1384—Mavromatis v. 
United Greek Shipowners Corp., C. 
A.Me., 179 F.2d 310—Anderson v. 
St. Louis Terminal Warehouse Co., 
C.A.Tenn., 173 F.2d 436—E. P. Drew 
& Co. V. Reinhard, C.A.N.Y., 170 F 
2d 679—^Universal Pictures Co. v. 
Cummings, C.C.A.Cal., 150 P.2d 986 
—Rogers v. Union Pac. R. Co., C. 
C.A.Or., 146 P.2d 119. 

33.154 U.S.—Pierce v. Erie R. Co., 

C.A.N.Y., 264 F.2d 136. 

33.158 U.S.—Faivret V. First Nat. 
Bank in Richmond, C.C.A.Cal., 160 
P.2d 827—Urllng v. Pink, C.C.A. 
Pa., 141 P.2d 58. 

33.158 D.C.—Blackwelder v. Collins, 
262 F.2d 854, 102 U.S.App.D.C. 290. 
33.160 U.S.—Maryland Cas. Co. v. 
Cushing, C.A.I11., 171 F.2d 267— 
Tirado v. Chase Nat. Bank of City 
of New York, C.C.A.Puerto Rico, 
142 F.2d 894. 

33.162 U.S.—Thompson v. Camp, C. 
C.A.Tenn., 163 P.2d 396, certiorari 
denied 68 S.Ct. 458, 333 U.S. 831, 
92 L.Ed. 1116 and 68 S.Ct. 459, 333 

U. S. 831, 92 L.Ed. 1116, motion sus¬ 
tained 167 F.2d 733, certiorari de¬ 
nied 69 S.Ct. 48, 335 U.S. 824, 93 L. 
Ed. 378—Komer v. Shipley, C.C.A. 
Fla., 164 F.2d 861. 

33.164 U.S.—Banking & Trading 
Corp. V. Ploete, C.A.N.Y., 267 F.2d 
766—Maryland Cas. Co. v. Inde¬ 
pendent Metal Products Co., C.A. 
Neb., 203 P.2d 838—Ward v. Flex- 
O-Tube Co., C.A.Mich., 194 P.2d 
600—Boyer v. Anderson, C.A.Ind., 
194 F.2d 305—Paris v. Central Chi- 
clera, S. de R. L., C.A.Tex., 193 F. 
2d 960—Jones v. Barteldes Seed 
Co., C.A.Cal., 192 P.2d 125—Mc¬ 
Clure V. O. Henry Tent & Awning 
Co., C.A.I11., 184 F.2d 636—Pacific 
Portland Cement Co. v. Pood Ma¬ 
chinery & Chemical Corp., C.A.Cal., 
178 F’.2d 641—L. Albert & Son v. 
Armstrong Rubber Co., C.A.Conn., 
178 P.2d 182—^Refinery Equipment 

V. Wickett Refining Co., C.C.A.Tex., 
158 P.2d 710—Wilson & Co. v. 
Douredoure, C.C.A.Pa., 164 F.2d 
442—Kochtitzky v. John A. Denle's 
Sons Co., C.C.A.Tenn., 163 P.2d 620 
—Saulsbury Oil Co. v. Phillips Pe- 
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warranties.38.i66 The rules have also been applied 
in actions for labor and services^S ies and wrongful 
discharge.33.i70 

Insurance. The rules as to the scope of review 
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of the district court^s findings of fact have also been 
applied in actions with respect to insurance,33.172 
automobile liability insurance,33-174 theft insur- 
ance,^"3.i76 firg insurance,33.i78 disability insur¬ 
ance, 33-180 life insurance,33.i82 national service life 


troleum Co., C.C.A.Okl., 142 F.2d 
27, certiorari denied 65 S.Ct. 62. 
two case.*), 323 U.S. 727, 89 L.Ed. 
584—Peavy-Welsh Lumber Co. v. 
Hendrix, C.C.A.S.C., 139 P.2d 403— 
Deep Rock OH Corp. v. Salisbury, 
C.C.A.Mo., 130 P.2d 387. 

33.166 U.S.—Union Pipe & Machin¬ 

ery, Limited, v. Luria Steel & 
Trading Corp., C.A.Ohio, 225 F.2d 
829—Maryland Cas. Co. v. Inde¬ 
pendent Metal Products Co., C.A. 
Neb., 203 P.2d 838. 

33.168 U.S.—Quinn v. Naso, C.A.N. 
Y.. 265 F.2d 404—Llchter v. Goss, 
C.A.Ill., 232 F.2d 715—City of 
Orange v. Fidelity & Depo-sit Co. of 
Md.. C.A.Tex., 180 F.2d 369—Gu- 
tovv.sky V. Jone.s, C.A.Okl., 178 F.2d 
60, certiorari denied 70 S.Ct. 803, 
339 U.S. 948, 94 L.Ed. 1362— 

Browne v. Makin, C.A.Ga., 177 F. 
2d 753—Bell v. Porter, C.C.A.Ill., 
169 P.2d 117, vacated on other 
grounds 67 S.Ct. 1092, 330 U.S. 813, 
91 L.Ed. 1267, rehearing denied 67 
S.Ct. 1198, 331 U.S. 864, 91 L.Ed. 
1869—Shell OH Co. v. Dye, C.C.A. 

Ill., 136 P.2d 365. . 

33.170 U.S.—Saccavino v. Church¬ 
ward & Co., C.A.Conn., 177 P.2d 197, 

33.172 U.S.—Waldman v. U. S., C.A. 
Ma.ss., 229 F.2d 99—Hartford Acc. 
& Indem, Co. v. Northwest Nat. 
Bank of Chicago, C.A.Ill., 228 F.2d 
391—Kuckenberg v. Hartford Acc. 
& Indem. Co., C.A.Or., 226 P.2d 225 
—Hartford Acc. & Indem. Co. v. 
Vanderbilt University, C.A.Tenn., 
218 P.2d 818—General Acc. Fire & 
liife Assur. Corp. v. Browne, C.A. 
Ind., 217 F.2d 418—Hedger v. 
Reynolds. C.A.N.T., 216 F.2d 202— 
Roberts v. John.son, C.A.Colo., 212 
F.2d 672—Franck v. Equitable Life 
Ins. Co., C.A.Iowa, 203 F.2d 473— 
Quon v. Niagara Fire Ins. Co. of 
N. Y., C.A.Cal., 190 P.2d 257—Im¬ 
perial Assur. Co. of N. Y. v. Joseph 
Supornick & Son, C.A.Minn., 184 F. 
2d 930—Lumbermen’s Mut. Ins. Co. 
v. Slide Rule & Scale Engineering 
Co., C.A.Ill., 177 F.2d 306—National 
Garment Co. v. New York, C. & St. 
L. R. Co., C.A.Mo., 173 F.2d 32— 
Aetna Life Ins. Co. v. Hub Hosiery 
Mills. C.A.Mass., 170 F.2d 647— 
World Fire & Marine Ins. Co. v. 
Carolina Mills Distributing Co., C. 
A.Mo., 169 F.2d 826, 4 A.L.R.2d 623 
—Schwerdtfeger v. American Unit¬ 
ed Life Ins. Co.. C.C.A.Ohlo, 165 F. 
2d 928—North British & Mercantile 
Ins. Co. V. Crowley, C.C.A.S.C., 164 
F.2d 550—Chase Rand Corp. v. Cen¬ 
tral Ins. Co. of Baltimore, C.C.A. 
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[ N.Y., 152 F.2d 963—Provident Life 

& Acc. Ins. Co. V. Bertman, C.C.A. 
Ohio, 161 F.2d 1001—Irick v. Irick, 
C.C.A.S.C., 160 F.2d 614—Railway 
Mail Ass’n v. Chamberlin, C.C.A. 
Ark., 148 F.2d 206—Gipps Brewing 
Corp. V. Central Mfrs.’ Mut. Ins. 
Co., C.C.A.Ill., 147 F.2d 6—North¬ 
western Mut. Fire Ass’n v. Union 
Mut. Fire Ins. Co. of Providence, 

R. I., C.C.A.Wash., 144 F.2d 274— 
Aubuchon v. Metropolitan Life Ins. 
Co., C.C.A.MO., 142 P.2d 20—Ander¬ 
son V. General American Life Ins. 
Co.. C.C.A.Ky., 141 F.2d 898, cer¬ 
tiorari denied 65 S.Ct. 554, 323 U. 

S. 798, 89 L.Ed. 637—Columbian 
Nat. Life Ins. Co. v. Keyes, C.C.A. 
Mo., 138 P.2d 382, certiorari de¬ 
nied 64 S.Ct. 521, first case, 321 U. 
S. 765, 88 L.Ed. 1061, and Colum¬ 
bian Nat. Life Ins. Co. v. Margue¬ 
rite Keyes. Inc., 64 S.Ct. 621, two 
cases, 321 U.S. 765, 88 L.Ed. 1061— 
Zander v. Lutheran Brotherhood of 
Minneapolis, Minn., C.C.A.Neb., 137 
P.2d 17—Ohio Cas. Ins. Co. v. Cal¬ 
laway, C.C.A.Okl., 134 F.2d 788— 
Cohen v. Travelers Ins. Co., C.C.A. 

Ill., 134 P.2d 378—Herzberg’s Inc., 
v. Ocean Accident & Guarantee 
Corp., C.C.A.Neb., 132 P.2d 438— 
Pearl Assur. Co. v. Stacey Bros. 
Gas Const. Co., C.C.A.Ohlo, 114 F. 
2d 702. 

33.174 U.S.—Pennsylvania Thresh- 
erman & Farmer’s Mut. Cas. Ins. 
Co. V. Owens, C.A.S.C., 238 F.2d 649 
—Citizens Cas. Co. of N. Y. v. L. C. 
Jones Trucking Co., C.A.Okl., 238 
P.2d 369, certiorari denied 77 S.Ct. 
663, 352 U.S. 1003, 1 L.Ed.2d 548— 
State Farm Mut. Auto Ins. Co. v. 
Palmer, C.A.Ariz., 237 P.2d 887, 60 
A.L.R.2d 1138—Maryland Cas. Co. 
V. Southern Farm Bureau Cas. Ins. 
Co., C.A.Miss., 235 F.2d 679—Hart¬ 
ford Acc. & Indem. Co. v. North¬ 
west Nat. Bank of Chicago, C.A. 

Ill., 228 F.2d 391—State Farm Mut. 
Auto. Ins. Co. V. Mossey, C.A.Ind., 
195 P.2d 66, certiorari denied Du 
Bois V. Mossey, 73 S.Ct. 109, 344 

U. S. 869, 97 L.Ed. 674—Allstate 
Ins. Co. V. Moldenhauer, C.A.Wls., 
193 F.2d 663—Commercial Stand¬ 
ard Ins. Co. Y. Maddox, C.A.Mo., 
189 F.2d 761—Putts v. Commercial 
Standard Ins. Co., C.A.N.M., 178 F. 
2d 163—Home Indem. Co. of N. Y. 

V. Standard Acc. Ins. Co. of De¬ 
troit, C.C.A.Cal., 167 F.2d 919— 
Pennsylvania Cas. Co. v. McCoy, 
C.C.A.Pla., 167 F.2d 132—Maryland 
Cas. Co. V. Rickenbaker, C.C.A.S.C., 
146 P.2d 761—State Farm Mut. Au¬ 
to. Ins. Co. V. Koval, C.C.A.Okl., 
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146 P.2d 118—Hartford Accident & 
Indemnity Co. v. Jasper, C.C.A.Or., 
144 P.2d 266—Pennsylvania Cas. 
Co. V. Phoenix, C.C.A.Okl., 139 F.2d 
823. 

33.176 U.S.—American Ins. Co, of 
Newark, N. J. v. Burson, C.A.Fla., 
213 P.2d 487. 

33.178 U.S.—Royal Exchange Assur. 
V. Praylon, C.A.N.C., 228 F.2d 351 
—American Eagle Fire Ins. Co. v. 
Burdine, C.A.Okl., 200 P.2d 26— 
American Home Fire Assur. Co. of 
N. Y. V. Mid-West Enterprise Co., 
C.A.Okl., 189 F.2d 528—Ginsberg v. 
Royal Ins. Co., C.A.Tex., 179 P.2d 
152—North British & Mercantile 
Ins. Co. V. Crowley, C.C.A.S.C., 164 
P.2d 650—Michigan Fire & Marine 
Ins. Co. V. National Sur. Corp., C. 
C.A.Minn., 166 P.2d 329—Gipps 
Brewing Corp. v. Central Mfrs.’ 
Mut. Ins. Co., C.C.A.Ill., 147 P.2d 6 
—Nat. Union Fire Ins. Co. of Pitts¬ 
burg V. Anderson-Prichard Oil 
Corp.. C.C.A.Okl., 141 P\2d 443— 
Pearl Assur. Co. v. First Liberty 
Nat. Bank, C.C.A.Tex., 140 F.2d 200 
—Milwaukee Mechanics’ Ins. Co. v. 
Questa, C.C.A.Nev., 137 F.2d 942— 
British America Assur. Co. of To¬ 
ronto, Canada, v. Bowen, C.C.A.Okl,, 
134 P.2d 256—Smith v. Royal Ins. 
Co., C.C.A.Cal., 125 P,2d 222, cer¬ 
tiorari denied Royal Ins. Co. v. 
Smith, 62 S.Ct. 1291, 316 U.S. 695, 
86 L.Ed. 1766. 

33.180 U.S.—Dixon v. Pacific Mut. 
Life Ins. Co., C.A.N.Y., 268 F.2d 812. 

33.182 U.S.—Skinner v. Parnell, C.A. 
Okl., 267 F,2d 346—Karno v. Metro¬ 
politan Life Ins. Co., C.A.La., 242 
F.2d 141—Tatum v. Tatum, C.A. 
Cal., 241 F.2d 401—Hahn v. Padre, 
C.A.Cal., 235 F.2d 356—Sun Life 
Assur. Co. of Canada v. Stacks, 
C.A.IH., 187 F.2d 17—Patterson v. 
National Life & Acc. Ins. Co., C.A. 
Ky., 183 F.2d 745—Firemen’s Ins. 
Co. of Newark, N. J. v. Smith, C.A. 
Mo., 180 P.2d 371, certiorari de¬ 
nied 70 S.Ct. 1028, 339 U.S. 980, 94 
L.Ed. 1384—Aetna Life Ins. Co. 
V. Hub Hosiery Mills, C.A.Mass., 
170 P.2d 647—Schwerdtfeger v. 
American United Life Ins. Go., C. 
C.A.Ohio, 165 F.2d 928—Columbian 
Nat. Life Ins. Co. v. A. Quandt & 
Sons, C.C.A.Cal., 164 P.2d 1006— 
New York Life Ins. Co. v. Federal 
Nat. Bank of Shawnee, Okl., C.C.A. 
Okl., 161 P.2d 637, 162 A.L.R. 636, 
certiorari denied 66 S.Ct. 622, 827 
U.S. 778, 90 L.Ed. 1006, rehearing 
denied 66 S.Ct. 701, 827 U.S. 816, 
90 L.Ed. 1039~*Mutual Life Ins. 
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insurancc,38*i8^ and a personal property floater 

policy.33*i86 


§ 297(67).-Torts 

The rules as to the scope of review of findings of 
fact have been applied In tort actions. 

The rules limiting the scope of review by the 
court of appeals of the findings of fact of the lower 
court have been applied in tort actions,such 


as libel,33.202 and actions for personal injuries33.204 
and death33.206 arising from a grade-crossing ac¬ 
cident,33.208 a collision between motor vehicles,33-210 
a collision between a bus and streetcar,3‘>-3i2 and 

injuries to pedestrians caused by motor vc- 
hicles.33.2i4 'I'he rules have been applied to review 
of findings on the issues of negligence,33.2i6 con¬ 
tributory negligencc,33.2i8 proximate cause,''3.2-0 
and comparative negligence.33.233 They have also 


Co. of New York v. Daigle, C.C.A. 
La., 142 F.2d 1000—Aubuchon v. 
Metropolitan Life Ins. Co., C.C.A. 
Mo., 142 F.2d 20—Columbian Nat. 
Life Ins. Co. v. Keyes, C.C.A.Mo., 
138 F.2d 382, certiorari denied 64 
S.Ct. 621. 321 U.S. 765, 88 L.Ed. 
1061, first case, and Columbian Nat. 
Life Ins. Co. v. Marguerite Keyes, 
Inc., 64 S.Ct. 521, two cases, 321 
U.S. 766, 88 L.Ed. 1061—O’Hara v. 
Murphy. G.C.A.Mass., 137 F.2d 154, 
certiorari denied 64 S.Ct. 261, 320 
U.S. 795, 88 L.Ed. 480—Equitable 
Life Assur. Soc. of U. S. v. Irelan, 
C.C.A.Mont., 123 F.2d 462. 

33.184 U.S.—Jaffe v. U. S., C.A.N.Y., 
265 F.2d 272—Taylor v. U. S., C.A. 
Ga., 244 F.2d 799—Sawyer v. U. S.. 
C.A.Tenn., 211 F.2d 476—Boring v. 

U. S., C.A.Okl., 181 F.2d 931—Prose 

V. Davis, C.A.Ind., 177 F.2d 478, cer¬ 
tiorari denied 70 S.Ct. 624, 339 U.S. 
920, 94 L.Ed. 1344—Casey v. Amer¬ 
ican Export Lines, C.A.N.Y., 173 F. 
2d 324, reversed on other grounds ] 
176 F.2d 337, certiorari denied 70 
S.Ct. 189, 338 U.S. 885, 94 L.Ed. 644. 

33.186 U.S.—Merchants Fire Aa.sur. 
Corp. V. Lattimore, C.A.Cal., 263 F. 
2d 232. I 

33.200 U.S.—Lyon Furniture Mer¬ 
cantile Agency v. Carrier, C.A.Cal., 
259 F.2d 106—Colby v. Cities Serv¬ 
ice Oil Co., C.A.Okl., 254 F.2d 665 
—Robey v. Sun Record Co., C.A. 1 
Tex., 242 F.2d 684, certiorari denied 
78 S.Ct. 20, 355 U.S. 81.6, 2 L.Ed.2d 
33—Hardware Mut. Ins. Co. of 
Minn. v. C. A. Snyder, Inc., C.A. 
Pa., 242 F.2d 64—Maryland Cas. 
Co. V. Independent Metal Products 
Co., C.A.Neb., 203 F.2d 838—U. S. 
V. Sanders, C.C.A.Okl., 145 F.2d 
458. 

Amoiuxt of award 

U.S.—Robey v. Sun Record Co., C.A. 
Tex., 242 P.2d 684, certiorari de¬ 
nied 78 S.Ct. 20, 355 U.S. 816, 2 L. 
Ed.2d 33. 

33.202 U.S.—Lyon Furniture Mer¬ 
cantile Agency v. Carrier, C.A.Cal., 
259 F.2d 106. 

Damages 

U.S.—Lyon Furniture Mercantile 

Agency v. Carrier, supra. 

33.204 U.S.—Clegg v. Hardware Mut. 
Cas. Co., 264 F.2d 152—Cohen v. 


Rodenbaugh, C.A.Pa., 255 F.2d 105 
—Furukawa v. Yoshio Ogawa, C.A. 
Cal., 236 F.2d 272—Shackelford v. 
Mission Taxicab Co., C.A.Cal., 224 
F.2d 857—Lanza v. Carroll, C.A. 
Ark., 216 F.2d 808, reversed on oth¬ 
er grounds 76 S.Ct. 804, 349 U.S. 
408, 99 L.Ed. 1183—Nowak v. Gen¬ 
eral Acc. Fire & Life Assur. Corp., 
C.A.La., 213 F.2d 5.38—Jack.son v. 

U. S., C.A.N.J., 196 F.2d 725 —Bjorn- 
son V. Alaska S. S. Co., C.A.Wash., 
193 F.2d 433—Taylor v. Ilubbcll, C. 
A.Ariz., 188 F.2d 106, certiorari de¬ 
nied 72 S.Ct. 32, 342 U.S. 818. 96 
L.Ed. 618—Gallagher v. Philadel¬ 
phia Transp. Co., C.A.Pa., 185 F.2d 
543—^Kansas City Public Service j 
Co. V. Shephard, C.A.Kan., 184 P.2d ] 
946—^U. S. V. Hill Lines, C.A.Tcx., j 
175 F.2d 770—Royal Indem. Co. v. 
Earles. C.C.A.Tex., 153 F.2d 933—1 
Mateas v. Fred Harvey, C.C.A.Cal., 
146 F.2d 989. 

D.C.—Simmonds v. Capital Transit 
Co., 147 F.2d 570, 79 U.S.App.D.C. 
371. 

Amoniit of award 

U.S.—Ohio Cas. Ins. Co. v. Brown, C. 
A.La., 241 F.2d 795—Toblxs v. Al¬ 
coa S. S. Co., C.A.Virgin Islands, 
241 F.2d 276—Sears, Roebuck & 
Co. V. Hartley, C.C.A.CaL, 160 F.2d 
1019—Korner v. Shipley, C.C.A.FIa., 

154 P.2d 861. 

33.206 U.S.—^U, S. V. Compania Cu- 
bana De Avlacion, S. A., C.A.Fla., 
224 F.2d 811—Peterson v. Denevan, 
C.A.S.D., 177 F.2d 411—Corbett v. 
Wilkeraon, C.C.A.Wa.sh., 159 F.2d 
705. 

33.208 U.S.—Harris v. Chicago, R. I. 
& P. Ry. Co., C.C.A.La., 141 P.2d 
492. 

33.210 U.S.—Booth V. Home Indem. 
Co., C.A.La., 244 F.2d 568—Shackel¬ 
ford V. Mission Taxicab Co., C.A. 
Cal., 224 F.2d 857—Stokes v. Towe, 
C.A.N.C., 214 F.2d 663—Sederberg 

V. Calvert, C.A.Miss., 187 F.2d 717 
—Maragakis v. U. S., C.A.Utah, 
172 F.2d 393—Melville v. State of 
Md. to Use of Morris. C.C.A.Md., 

155 F.2d 440—Sapp v. Gardner, C. 
C.A.Or., 143 F.2d 423. 

D.C.—Palmer v. Searle, 226 F.2d 781, 
96 U.S.App.D.C. 417. 

Assessment of damages 

U.S.—^U. S. A. C. Transport, Inc. v. 

1 Corley, C.A.Ga., 202 F.2d 8. 
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33.212 U.S.—Kansas City Public 
Service Co. v. Shephard, C.A.Kan., 
184 F.2d 945. 

33.214 U.S.—Korner v. Shipley, C.C. 
A.Fla., 154 F.2d 861. 

33.216 U.S.—Wcinhart v. Aetna Inf?. 
Co., C.A.Mich., 249 F.2d 40—Qrigg 
V. Southern Pa.c. Co., C.A.Cal., 24 8 
F.2d 949—Young v, Aeroll Products 
Co., C.A.Cal., 248 P.2d 186—Blum- 
berg V. U. S., C.A.Ill., 246 P.2d 883 
—Anderson v. U. S., C.A.N.Y., 239 
F.2d 181—Coleman v. Sears, Roe¬ 
buck & Co., C.A.MO., 238 F.2d 206 
—United Geophysical Co. v. Vela. 
C.A.La., 231 F.2(i 816—U. S. V. Mar¬ 
shall, C.A.Idaho, 230 F.2d 183— 
Des Isles v. Evans, C.A.Fla., 225 
F.2d 235—Maryland Cas. Co. v. In¬ 
dependent Metal Products Co., C.A. 
Neb., 203 F.2d 838—U. S. V. Foto- 
pulos, C.A.9, 180 P.2d 631—^Ham¬ 
mond V. U. S., C.A.Tenn., 173 F.2d 
860—Jacobson v. Richards & Has¬ 
son Enterprise.s, C.A.N.Y., 172 F.2d 
464—Johnson v, U. S., C.C.A.N.Y., 
168 F.2d 886—Shuttleworth v. 
Crown Can Co., C.C.A.lnd., 165 F.2d 
974—Herrin Motor Lines v. Jarvis, 
CC.A.Mias., 156 P.2d 276—Korner 
V. Shipley, C.C.A.FIa., 154 P.2d 861 
—U. S. v. Sanders, C.C.A.Okl., 145 
P.2d 458—Spencer v. Madsen, C.C. 
A.Kan., 142 F.2d 820—Day v. New¬ 
ton, C.C.A.Kan., 142 F.2d 682. 

D.C.—Mount v. Home Laundry Dry 
Cleaning & Dyeing Co,, 220 F.2d 
825. 95 U.S.App.D.C. 144. 

Proper standard of care is a ques¬ 
tion of law freely reviewable on ap¬ 
peal in cases tried without a jury. 

U.S—Dale v. Rosenfeld, C.A.N.Y., 229 
P.2d 856. 

33.218 U.S.—Tokley v. Santa Fe 
Trail Transp. Co., C.A.Colo., 227 P. 
2d 634—Carnes v. U. S., G.A.N.M., 
186 F.2d 648—^U. S. V. Fotopulos, 
C.A.9, 180 P.2d 631—Korner v. Ship- 
ley, C.C.A.FIa., 154 F.2d 861—Rowe 
V. Gatke Corp., C.C.A.lnd., 126 F.2cl 
61, petition dismissed Gatke Corp. 
V. Rowe, 63 S.Ct. 81, 317 U.S. 702, 
87 L.Ed. 561. 

33.280 U.S.—Marino v. U. S., C.A.N. 
Y., 234 P.2d 317. 

33.222 U.S.—Herrin Motor Lines v. 
Jarvis, C.C.A.Miss., 156 P.2d 276. 
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been applied in actions by a tenant against his land¬ 
lord for personal in juries,33-224 actions involving 
worlvmcn’s compensation laws,38.226 and actions 
base d on maritime torts. 33-228 

§ 297(68).-Real Estate 

The review of findings of fact in actions with respect 
to real estate is subject to the general rules. 

The rules as to the limited scope of review of the 
findings of fact by the divStrict court have also been 
applied in actions with respect to real cstate33.240 
deeds,33.242 niineral rights,33-244 and leases,33-246 
including oil and gas leases.33.248 Xhe rules have 


also been applied in actions of ejectment,33-250 tres- 
pass,33.262 partition,33.264 and quiet title.33.266 

§ 297(69).-Copyrights, Patents, 

Trade-Marks, and Unfair Com¬ 
petition 

The rules as to review of the lower court’s findings 
of fact have been applied in actions with respect to copy¬ 
rights, patents, trade-marks, and unfair competition. 

The rules governing review by the court of ap¬ 
peals of findings of fact by the lower court have 
been applied in actions with respect to copy- 

rights,33.270 and patents, 33-272 and have been ap- 


33.224 U.S.—Nowak v. General Acc. 
Fire & Life Assur. Corp., C.A.La., 
2] 3 F.2d 638—Huffman v. Home 
Owners’ Loan Corp., C.C.A.Mo., 160 
F.2d 162, certiorari denied 6G S.Ct. 
100, 326 U.S. 768. 90 L.Ed. 465. 
33.226 U.S.—Liberty Mut. Ins. Co. 
V. Gerald. C.A.Tex., 170 F.2d 917— 
Royal Indem. Co. v. Earles. C.C.A. 
Ter., 153 F.2d 933—Ohio Cas. Ins. 
Co. of Hamilton v. Dallam, C.C.A. 
Iowa. 138 F.2d 330—Kaiche v. 
Standard Oil Co., C.C.A.Iowa, 137 
F.2d 44 6—Sullivan, Long & Hag- 
ererty v. Washington, C.C.A.La., 28 
F.2d 466. 

33.228 U.S.—^Wilson v. U. S., C.A.N. 
y., 229 F.2d 277—Bonnewell v. U. 
S., C.A.Va., 170 F.2d 411—City of 
New York v. McLain Lines, C.C.A. 
N.T., 147 F,2d 393. 

33.240 U.S.—Stanolind Oil & Gas Co. 
V. Sellers, C.A.Okl., 174 F.2d 948, 
certiorari denied 70 S.Ct. 141, 338 

U. S. 867, 94 L.Ed. 631—National 
Refining Co. v. Wagner, C.C.A.Kan., 
169 P.2d 43—Title Ins. & Guaranty 
Co. v. Hart, C.C.A.Nev., 160 F.2d 
961, certiorari denied 68 S.Ct. 64, 
332 U.S. 761, 92 L.Ed. 347—Federal 
Gas, Oil & Coal Co. v. Maynard, C. 
C.A.Ky., 162 F.2d 372—Eppenauer 

V. Ohio Oil Co.. C.C.A.Tex., 128 F. , 

2d 363. I 

33.242 U.S.—^American Republics 

Corp. v. Houston Oil Co. of Tex., C. 
A.Tex., 173 F.2d 728, certiorari de¬ 
nied 70 S.Ct. 101, 338 U.S. 858, 94 
L.Ed. 626—^McElroy v. Pegg, C.C. 
A.Okl., 167 F.2d 668, certiorari de¬ 
nied 69 S.Ct. 36, 336 U.S. 817, 93 L. 
Ed. 371—Kennemer v. Billington, 

C. C.A.Tex., 141 P.2d 565, certiorari 
denied 66 S.Ct. 65, 323 U.S. 709, 89 

D. Ed. 670. 

33.244 U.S.—Federal Gas, Oil & Coal 
Co. V. Maynard, C.C.A.Ky., 162 F. 
2d 372. 

33.246 U.S.—Walter Bledsoe & Co. v. 
Elkhorn Land Co., C.A.Ky., 219 F.2d 
656—Continental Oil Co. v. U. S., 
C.A.Cal., 184 F.2d 802—Read© v. 
Brooks, C.A.Mo., 174 P.2d 624— 
Brown v. Prince, C.C.A.Okl., I6l F. 


2d 537—Title Ins. & Guaranty Co. v. 
Hart, C.C.A.Nev., 160 F.2d 961, cer¬ 
tiorari denied 68 S.Ct. 64, 332 U.S. 
761, 92 L.Ed. 347—Hart v. Califor¬ 
nia Pacific Title & Trust Co., C.C.A. 
Nev., 136 F.2d 430. 

D.C.—Sekulow V. 11th & F. St. Valet, 
162 F.2d 19, 82 U.S.App.D.C. 244. 

33.248 U.S.—C-arter Oil Co. v. Mc- 
Casland, C.A.Okl., 190 F.2d 887, cer¬ 
tiorari denied 72 S.Ct. 113, 342 U.S. 
870. 96 L.Ed. 654, rehearing denied 
72 S.Ct. 231, 342 U.S. 899, 96 L.Ed. 
673—Stanolind Oil & Gas Co. v. 
Sellers, C.A.Okl., 174 F.2d 948, cer¬ 
tiorari denied 70 S.Ct. 141, 338 U.S. 
867, 94 L.Ed. 631—Union Producing 
Co. V. White, C.C.A.Miss., 167 F.2d 
254, certiorari denied 67 S.Ct. 369, 
329 U.S. 792, 91 L.Ed. 678—Gas 
Ridge V. Suburban Agr. Properties, 
C.C.A.Tex., 150 F.2d 363, rehearing 
denied, C.C.A., 160 F.2d 1020, cer¬ 
tiorari denied 66 S.Ct. 487, 326 U.S. 
796, 90 L.Ed. 485, rehearing denied 
66 S.Ct. 679, 327 U.S. 815, 90 L.Ed. 
1039, rehearing denied 66 S.Ct. 802, 
327 U.S. 817, 90 L.Ed. 1040—Ger- 
son V. Anderson-Prichord Produc¬ 
tion Corp., C.C.A.Okl., 149 F.2d 444. 

33.250 U.S.—Carlson v. C. & C. Coal 
Co., C.A.Ky., 218 F.2d 384. 

33.252 U.S.—Phillips Petroleum Co. 
V. Cowden, C.A.Tex., 241 P.2d 686— 
McComb V. McCormack, C.C.A.Tex., 
159 F.2d 219—Blondet v. Hadley, C. 
C.A.Puerto Rico, 144 F.2d 370. 

D.C.—Brandt v. Robertson, 266 F.2d 
456, 105 U.S.App.D.C. 256. 

33.254 U.S.—^Atwood v. Kleberg, C.C. 
A.Tex., 163 F.2d 108, certiorari de¬ 
nied 68 S.Ct. 267, 332 U.S. 843, 92 
L.Ed. 414 and 68 S.Ct. 268, two cas¬ 
es, 332 U.S. 843, 92 L.Ed. 414. 

33.256 U.S.—^U. S. V. State of Wash¬ 
ington, C.A.Wash., 233 F.2d 811“- 
Dlerks Lumber & Coal Co. v. Barn¬ 
ett, C.A.Ark., 221 F.2d 695—Wolfe 
V. Phillips, C.A.Okl., 172 F.2d 481, 
certiorari denied 69 S.Ct. 941, 336 U. 
S, 968, 93 L.Ed. 1119 —National Re¬ 
fining Co. V. Wagner, C.C.A.Kan., 
169 F.2d 43. 

I D.C.—U. S. V. Belt. 142 F.2d 761, 79 
1 U.S.App.D.C. 87. 
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33.270 U.S.—^Venus Music Corp. v. 
Mills Music, Inc., C.A.N.Y., 261 F.2d 
677—Cholvin v. B. & F. Music Co., 
C.A.I11., 263 F.2d 102—Booth v. 

Haggard, C.A.Iowa, 184 P.2d 470— 
Associated Plastics Cos. v. Gits 
Molding Corp., C.A.Ill., 182 F.2d 
1000—Baron v. Leo Feist, Inc., C.A. 

N. Y., 173 F.2d 288—Rosen v. Loew’s, 

Inc., C.C.A.N.Y., 162 F.2d 786— 

Christie v. Cohan, C.C.A.N.Y., 164 
F.2d 827, certiorari denied 67 S.Ct. 
97, 329 U.S. 734, 91 L.Ed. 634—Arn- 
stein V. Porter, C.C.A.N.Y., 164 F.2d 
464—Brodsky v. Universal Pictures 
Co., C.C.A.N.Y., 149 P.2d 600—Shurr 
V. Warner Bros. Pictures, C.C.A.N. 
y., 144 F.2d 200—Sawyer v. Crowell 
Pub. Co., C.C.A.N.y.. 142 F.2d 497, 
certiorari denied 66 S.Ct. 74, 323 U. 
S. 735, 89 L.Ed. 689—Egner v. E. C. 
Schirmer Music Co., C.C.A.Mass., 
139 P.2d 398, certiorari denied 64 S. 
Ct. 947, 322 U.S. 730, 88 L.Ed. 1665 
—Sarkadi v. Wiman, C.C.A.N.Y., 135 
F.2d 1002—Sammons v. Colonial 
Press, C.C.A.Mass., 126 F.2d 341. 

33.272 U.S.—Hall v. Wright, C.A. 
Cal., 240 F.2d 787—Bush v. Reming¬ 
ton Rand, C.A.Conn., 213 F.2d 456— 
Burgess Vibrocrafters, Inc. v. At¬ 
kins Industries, Inc., C.A.Ill., 204 
F.2d 311—Chemical Delinting Co. v, 
Jackson, C.A.Tex., 193 F.2d 123— 
Leishman v. General Motors Corp., 
C.A.Cal., 191 F.2d 622, certiorari de¬ 
nied 72 S.Ct. 666, 342 U.S. 943, 96 
L.Ed. 702, rehearing denied 72 S.CJt. 
676, 343 U.S. 921, 96 L.Ed. 1334, re¬ 
hearing denied 72 S.Ct. 1040, 343 U. 
S. 952, 96 L.Ed. 1363—^National Re¬ 
jectors V. A. B. T. Mfg. Corp., C.A. 

! Ill., 184 F.2d 612, certiorari denied 
71 S.Ct. 293, 340 U.S. 912, 95 L.Ed. 
659—Lewyt Corp. v. Health-Mor, 
Inc., C.A.I11., 181 P.2d 866, certio¬ 
rari denied 71 S.Ct. 67, 340 U.S. 823, 
95 L.Ed. 606—Lane-Wells Co. v. M, 

O. Johnston Oil Field Service Corp., 
C.A.Cal., 181 F.8d 707 — ^Marshall v. 
Colgate-Palmolive-Peet Co., C.A. 
Del., 176 P.2d 216—^Hartford-Em- 
pire Co. v. Shawkee Mfg. Co., C.C.A. 
Pa., 163 P.2d 474—Tlmken-Detrolt 
Axle Co. V. Alma Motor Co., C.C.A. 
Del., 163 F.2d 190—Stokes 4b Smith 
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plied in actions involving trade-marks,trade 
secrets,and unfair compctition.33«278 

§ 297(70). —-Actions Under Federal 

Statutes 

The pules limiting review of the district court’s find¬ 
ings of fact have also been applied In actions arising un¬ 
der various federal statutes. 
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The rules limiting the review of the findings of 
fact by the district court have also been applied in 
actions arising under various federal statutes,^3.290 
including anti-trust laws33.292 and tax statutes.^^-^^^ 
They have also been applied in actions arising under 
the Carriage of Goods by ^ea Act,33-296 the Fair 
Labor Standards Act,33.298 the Federal Employers' 


V. Transparent-Wrap Mach. Co., C. 
C.A.N.T., 161 F.2d 665, certiorari de¬ 
nied 67 S.Ct. 1524, 331 U.S. 837, 91 
L.Ed. 1849, rehearing: denied 68 S. 
Ct. 36, 332 U.S. 787, 92 L.Ed. 869— 
Soy Food Mills v. Pillsbury Mills, 
C.C.A.I11., 161 F.2d 22, certiorari de¬ 
nied 68 S.Ct. 78, 332 U.S. 766, 92 L. 
Eld. 351—Grip Nut Co. v. Sharp, C. 
C.A.I11., 160 F.2d 192, certiorari de¬ 
nied 66 S.Ct. 56, 326 U.S. 742, 90 L. 
Ed. 443—Saco-Liowell Shops v. 
Reynolds, C.C.A.N.C., 141 F.2d 687 
—Springrer v. J. R. Clark Co., C.C.A. 
Minn., 138 F.2d 722—Arcadia Knit¬ 
ting: Mills V. Princeton Knitting 
Mills, C.C.A.N.T., 124 E’.2d 330, cer¬ 
tiorari denied Princeton Knitting 
Mills V. Arcadia Knitting Mills, 62 
S.Ct. 908. 316 U.S. 819, 86 L.Ed. 1216. 
D.C.—Edgerton v. Klngsland, 168 F. 
2d 128, 83 U.S.App.D.C. 8. 
iTovelty and invention of patented 
device are questions of fact, and find¬ 
ings of trial court that patent In¬ 
volves novelty and Invention should 
not be disturbed If the findings are 
supported by substantial evidence and 
are not clearly erroneous. 

U.S.—Lane-Wells Co. v. M. O. John¬ 
ston Oil Field Service Corp., C.A. 
Cal., 181 F.2d 707. 

Determination of damages Involv- 
Ing misuse of patent is question of 
fact for trier. 

U.S.—Bush V. Remington Rand, C.A. 
Conn., 213 F.2d 466. 

Same deference is due to findings of 
trial court which overturn patent 
claims as to those which sustain 
them, and such findings will not be 
disturbed unless clearly erroneous. 
U.S.—Wilson v. Seng Co., C.A.Ill., 194 
F.2d 399. 

33.274 U.S.—Sears, Roebuck & Co. v. 
All States Life Ins. Co., C.A.Tex., 
246 F.2d 161, certiorari denied 78 
S.Ct. 268, 356 U.S. 894, 2 L.Ed.2d 192 
—Speed Products Co. v. Tinnerman 
Products. C.A.N.Y., 222 F.2d 61— 
Century Distilling Co. v. Continen¬ 
tal Distilling Corp., C.A.Pa., 205 
P.2d 140, certiorari denied Conti¬ 
nental Distilling Co. v. Century Dis¬ 
tilling Co., 74 S.Ct. 226, 346 U.S. 900, 
98 L.Ed. 400—Harad v. Sears, Roe¬ 
buck & Co., C.A.Ind., 204 F.2d 14, 
certiorari denied 74 S.Ct. 274, 346 
U.S. 914, 98 L.Ed. 410—Merrick v. 
Sharp & Dohme, C.A.Ill., 185 F.2d 
713, certiorari denied 71 S.Ct. 673. 
340 U.S. 954, 95 L.Ed. 687—Speed 
Products Co. V, Tinnerman Prod¬ 


ucts. C.A.N.Y., 179 F.2d 778—Albert 
Dickinson Co. v. Mellos Peanut Co. 
of Ill., C.A.I11., 179 P.2d 265. 

33.276 U.S.—International Indus¬ 
tries, Inc. v. Warren Petroleum 
Corp., C.A.Del., 248 F.2d 696, certio¬ 
rari dismissed 78 S.Ct. 629, 356 U.S. 
943, 2 L.Ed.2d 623—Chalupa v. Ar¬ 
mour & Co., C.A.N.Y., 188 F.2d 473. 
33.278 U.S.—Statler Mfg. Co. v. 
George C. Knight Co., C.A.Mich., 
228 P.2d 136—^Jewel Tea Co. v. 
Kraus, C.A.I11., 187 F.2d 278— 

Browning King Co. of N. Y. v. 
Browning King Co., C.A.Pa., 176 F. 
2d 10.5—Conmar Products Corp. v. 
Universal Slide Fastener Co., C.A. 
N.Y., 172 F.2d 150—Triangle Publi¬ 
cations v. Rohrlich, C.C.A.N.Y., 167 
F.2d 969—Dr. William Howard Hay 
Foundation v. Safety Harbor Sana¬ 
torium, C.C.A.Fla., 145 F.2d 661, cer¬ 
tiorari denied 65 S.Ct. 1024, 324 U. 
S. 877, 89 L.Ed. 1429—Edwin L. 
Wiegand Co. v. Harold E. Trent Co., 

C. C.A.Pa., 122 F.2d 920, certiorari 
denied 62 S.Ct. 1033, 316 U.S. 667, 
86 L.Ed. 1743. 

33.290 U.S.—E. V. Prentice Machin¬ 
ery Co. V. Associated Plywood Mills, 
Inc., C.A.Or., 262 F.2d 473, certio¬ 
rari denied 78 S.Ct. 917, 366 U.S. 
951, 2 L.Ed.2d 844—Clemnoczolow- 
ski V. Q. O. Ordnance Corp., C.A. 
Neb., 228 F.2d 929, opinion adhered 
to Dunning v. Q, O. Ordnance Corp., 
233 F.2d 902, certiorari denied 77 
S.Ct. 226, 362 U.S. 927, 1 L.Ed.2d 
162—Mitchell v. Strickland Transp. 
Co., C.A.Tex., 228 F.2d 124—Lassi¬ 
ter V. Guy F. Atkinson Co., C.A. 
Wash., 176 F,2d 984—Shore, for and 
on Behalf of N. L. R. B. v. Build¬ 
ing & Const. Trades Council of 
Pittsburgh, Pa., C.A.Pa., 173 F.2d 
678—^McComb v. Robert W. Hunt 
Co., C.A.I11., 172 F.2d 761—Cintron 
Rivera v. Bull Insular Line, C.C.A. 
Puerto Rico, 164 P.2d 88—Walling 
V. Nashville, C. & St. L. Ry., C.C.A. 
Tenn., 166 F.2d 1016, affirmed 67 S. 
Ct. 644, 330 U.S. 158, 91 L.Ed. 816— 
Fletcher v. Grinnell Bros., C.C.A. 
Mich., 150 F.2d 337, conformed to, 

D. C., 64 F.Supp. 778—Bowles v. Ar¬ 
lington Furniture Co., C.C.A.Ill., 148 
F.2d 467—^U. S. v. Aluminum Co. of 
America, C.C.A.N.Y., 148 F.2d 416 
—^U. S. V. Muschany, C.C.A.Mo., 139 
F.2d 661, reversed on other grounds 
66 S.Ct. 442, 324 U.S. 49, 89 L.Ed. 
744—^Walling v. Plymouth Mfg. 
Corp., C.C.A.Ind., 139 F.2d 178, cer¬ 
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tiorari denied 64 S.Ct. 1144, 322 U.S. 
741, 88 L.Ed. 1674—Brown v. Mara, 
Inc., C.C.A.MO., 135 F.2d 843, certio¬ 
rari denied 64 S.Ct. 368, 320 U.S. 
798. 88 L.Ed. 419—Matson Nav. Co. 
v. Hansen, C.C.A.Cal., 132 P.2d 487 
—Walling V. Rocklin, C.C.A.Iowa. 
132 E\2d 3—Ryan v. Denver Union 
Terminal Ry. Co., C.C.A.Colo., 126 
P.2d 783. 

33.292 U.S.—Balian Ice Cream Co. v. 
Arden Farms Co., C.A.Cal., 231 I'.2d 
366, certiorari denied 76 S.Ct. 545, 
350 U.S. 991, 100 L.Ed. 856, rehear¬ 
ing denied 76 S.Ct. 778, 351 U.S. 928, 
100 L.Ed. 14 58—Fargo Glass & 
Paint Co. v. Globe Am. Corp,, C.A. 
Ill., 201 P.2d 534, certiorari denied 
73 S.Ct. 833, 345 U.S. 942, 97 L.Ed. 
1368—Milwaukee Towne Corp. v. 
Loew's Inc., C.A.Ill., 190 F.2d 561, 
certiorari denied 72 S.Ct. 302, 34 2 

U. S. 909, 96 L.Ed. 680, and 72 S.Ct. 
303, 342 U.S. 909, 96 L.Ed. 680— 
Windsor Theatre Co. v. Walbrook 
Amusement Co., C.A.Md., 189 F.2d 
797—^U. S. V. Aluminum Co. of 
America, C.C.A.N.Y., 148 F.2d 416. 

Senate report 

Court of Appeals cannot constitu¬ 
tionally substitute a report of a sen¬ 
atorial committee for findings of a 
court after trial. 

U.S.—U. S. V. Aluminum Co. of Amer¬ 
ica, C.C.A.N.Y., 148 F.2d 416. 

Damages 

U.S.—Lawlor v. National Screen Serv¬ 
ice Corp., C.A.Pa., 270 F.2d 146. 
33.294 U.S.—Neville v. Brodrick, C. 
A.Kan., 235 P.2d 263—Doll v. Glenn, 
C.A.Ky., 231 P.2d 186—Brodhead v. 
Borthwick, C.A.Hawaii, 174 F.2d 21, 
certiorari denied 70 S.Ct. 87, 338 U. 
S. 847, 94 L.Ed. 618—U. S. v. Silk, 
C.C.A.Kan., 165 P.2d 356, affirmed in 
part and reversed in part on other 
grounds 67 S.Ct. 1463, 331 U.S. 704, 
91 L.Ed. 1767. 

33.296 U.S.—R. T. Jones Lumber Co. 

V. Roen S. S. Co., C.A.N.Y., 270 F.2d 
456. 

33.298 U.S.—Tennessee Coal, Iron & 
R. Co. v. Muscoda Local No. 123, 
Ala., 64 S.Ct. 698, 321 U.S. 690, 88 
L.Ed. 949, 152 A.L.R. 1014, rehear¬ 
ing denied 64 S.Ct. 1257, 322 U.S. 
771, 88 L.Ed. 1696. 

Mitchell V. Oregon Frozen Foods 
Co., C.A.Or., 264 F.2d 699—Sams v. 
Beckworth, C.A.Tex., 261 F.2d 889— 
Mitchell v. JafCe, C.A.Ala., 261 F.2d 
883—Ciemnoczolowski v. Q. O. Ord- 
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Liability Act,33.300 the Federal Tort Claims 
Act,33.302 the Housing and Rent Act,33.304 the In¬ 
vestment Company Act,33.306 the Jones Act,33.308 
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the Labor Management Relations Act,33.810 the 
Miller Act,33.312 the Norris-LaGuardia Act,33.3i4 
the Price Control Act,33.316 the Railway Labor 


nance Corp., C.C.A.Neb., 228 F.2d 
9:^9, opinion adhered to Dunning v. 
Q. O. Ordnance Corp., 233 F.2d 902, 
certiorari denied 77 S.Ct. 226, 352 
U S. 927, 1 L.Ed.2d 162—Mitchell v. 
Strickland Transp. Co., C.A.Tex., 
228 F.2d 124—Steiner v. Mitchell, 
C.A.Tenn., 216 F.2d 171, rehearing 
denied 220 F.2d 751, affirmed S. v. 
M., 76 S.Ct. 330. 350 U.S. 247, 100 L. 
Ed. 267—Van Dyke v. Bluefteld Gas 
Co., C.A.W.Va., 210 F.2d 620, certio¬ 
rari denied 74 S.Ct. 870, 347 U.S. 
1014, 98 L.Ed. 1137—Schumann v. 
lloss, C.A.Ill., 199 F.2d 219—Glenn 
V. Southern Cal. Edison Co., C.A. 
Cal.. 187 F.2d 318—Waialua Agr. 
Co. V. Maneia, C.A.Hawaii, 178 F.2d 
603, certiorari denied 70 S.Ct. 622, 
339 U.S. 920, 94 L.Ed. 1344—Lassi¬ 
ter V. Guy P. Atkinson Co., C.A. 
Wash., 176 P.2d 984—Richter v. 
Barrett, C.A.Pa., 173 F.2d 320—Mc- 
Comb V. Robert W. Hunt Co., C.A. 
Ill., 172 F.2d 751—Day & Zimmer- 
rnann v. Reid. C.C.A.Iowa, 168 F.2d 
356—Jacksonville Paper Co. v. Mc- 
Comb. C.C.A.Pla., 167 F.2d 448. re¬ 
versed on other grounds 69 S.Ct, 
4 97. 336 U.S. 187. 93 L.Ed. 699— 
Cintron Rivera v. Bull Insular Line, 
C.C.A.Puerto Rico, 164 F.2d 88— 
Smith V. American Transit Lines, 

C. C.A.Ill., 163 P.2d 1014—Laudadio 
v. White Const. Co., C.C.A.N.Y., 163 
F.2d 383—Walling v. Nashville, C. 
& St. L. Ry., C.C.A.Tenn., 156 F.2d 
1016, affirmed 67 S.Ct. 644, 330 U.S. 
158, 91 L.Ed. 816—^Walling v. Gen¬ 
eral Industries Co., C.C.A.Ohlo, 165 
F.2d 711, affirmed 67 S.Ct. 883, 330 

U. S. 645. 91 L.Ed. 1088—Johnson v. 
Blankenship, C.C.A.Ark., 152 F.2d 
99—Fletcher v, Grinnell Bros., C.C. 
A.Mich., 160 F.2d 337, conformed to, 

D. C., 64 F.Supp. 778—Walling v. 
Panther Creek Mines, C.C.A.I11., 148 
F.2d 604—Fleming v. Post, C.C.A.N, 
Y.. 146 P.2d 441, 168 A.L.R. 1384— 
Dize V. Maddrix. C.C.A.Md., 144 P. 
2d 684, affirmed 66 S.Ct. 896, 324 U. 
S. 697, 89 L.Ed. 1296—Smith v. 
Porter, C.C.A.Ark., 143 P.2d 292— 
Joseph V. Ray, C.C.A.Okl., 139 F.2d 
409—^Walling V. Plymouth Mfg. 
Corporation, C.C.A.Ind., 139 P,2d 
178, certiorari denied 64 S.Ct. 1144, 
322 U.S. 741, 88 L.Ed. 1674—Wall¬ 
ing V. Silver Bros. Co., C.C.A.N.H., 
136 F.2d 168—Ralph Knight, Inc., 

V. Mantel, C.C.A.Mo., 136 P.2d 614— 
Walling V. Rocklin, C.C.A.Iowa, 132 
F.2d 3—Ryan v. Denver Union Ter¬ 
minal Ry. Co., C.C.A.C 0 I 0 ., 126 P.2d 
782—Fleming v. Palmer, C.C.A. 
Puerto Rico, 123 F.2d 749, certio¬ 
rari denied Caribbean Embroidery 
Co-op. V. Fleming, 62 S.Ct. 942, 316 
U.S. 662, 86 L.Ed. 1739. 

D.C.—Bailey v. National Carloading 


Corp., 139 P.2d 383, 78 U.S.App.D.C. 
244. 

33.300 U.S.—Burpo v. Chesapeake & 
O. Ry. Co.. C.A.Ky., 266 P.2d 512— 
Passaro v. Norfolk & W. Ry. Co., 
C.A.Va.. 254 P.2d 716—Price v. At¬ 
lantic Coast Line R. Co., C.A.S.C., 
213 P.2d 9—Lowden v. Hanson, C.C. 
A.Minn., 134 F.2d 348. 

33.302 U.S.—Bartholomae Corp. v. 
U. S., C.A.Cal., 253 F.2d 716—James, 
Service Fire Ins. Co. of N. Y., Inter- 
venor v. U. S., C.A.La., 252 F.2d 
687—Elam v. U. S., C.A.Ohio, 260 F. 
2d 582, certiorari denied 79 S.Ct. 73, 
368 U.S. 848, 3 L.Ed.2d 81—Blum- 
berg V. U. S., C.A.Ill., 246 P.2d 883— 
Watson V. U. S. By and Through 
Public Housing Administration, Di¬ 
vision of Housing, C.A.Va., 233 P. 
2d 178—U. S. V. Coffey. C.A.Wash., 
233 F.2d 41—Beck v. U. S., C.A.Cal., 
221 F.2d 666—U. S. v. Relchel, C.A. 
Cal., 220 P.2d 869—Shaw v. U. S., 
C.A.Mass., 207 F.2d 532—McConvIlle 
v. U. S., C.A.N.Y., 197 P.2d 680, cer¬ 
tiorari denied 73 S.Ct. 172, 344 U.S. 
877, 97 L.Ed. 679—Porto Rico Gas 
& Coke Co. v. Prank Rullan & As¬ 
sociates, C.A.Puerto Rico, 189 P.2d 
397—Carnes v. U. S., C.A.N.M., 186 
F.2d 048—U. S. v. Fotopulos, C.A.9, 
180 P.2d 631. 

D.C.—Rice V. U. S., 179 P.2d 26, 86 
U.S.App.D.C. 404. 

Amoimt of award 

U.S,—U. S. V. Horsfall, C.A.Kan., 270 
F.2d 107—^U. S. V. Pendergrast, C.A. 
S.C., 241 F.2d 687. 

33.304 U.S,—^Warner Holding Co. v. 
U. S., C.A.Minn,, 204 F.2d 156— 
Pinsky v. U. S., C.A.Cal., 203 F.2d 7 
—Gross v. U. S., C.A.Cal., 201 F.2d 
780—Sherman Inv. Co. v. U. S., C.A, 
Mo., 199 F.2d 504—U. S. v. Beatty, 
C.A.Iowa, 192 F.2d 946—Feeley v. 
Woods, C.A.Wash., 190 F.2d 228—U. 
S. V, Grubl, C.A.Cal., 18G F.2d 470— 
Smith v. Woods, C.A.Tex., 178 F.2d 
467—Woods V. Western Holding 
Corp., C.A.MO., 173 F.2d 655. 
Attorney’s fees 

Court of Appeals could not substi¬ 
tute its judgment for Judgment of 
district court as to amount of attor¬ 
ney fees which should be allowed to 
attorney for successful plaintiffs in 
tenants’ action against landlords for 
treble damages under Housing and 
Rent Act. 

U.S.—Woods v. Plelet, C.A.Ill., 187 F. 
2d 463. 

Treble damages 

U.S.—Meyercheck v. Givens, C.A.Ill., 
186 F.2d 86. 

33.306 U.S.—Bailey v. Minsch, C.C.A. 
Mass., 168 F.2d 635, certiorari de¬ 

1253 


nied 69 S.Ct. 83. 335 U.S. 854, 93 L. 
Ed. 402. 

33.308 U.S.—Gorska v. Pennsylvania 
R. Co., C.A.N.Y., 262 F.2d 198—Rep¬ 
an V. American President Lines, 
Limited, C.A.N.Y., 243 P.2d 876— 
Sperbeck v. A. L. Burbank & Co., C. 
A.N.Y., 190 P.2d 449—Matson Nav. 
Co. v. Hansen, C.C.A.Cal., 132 F.2d 
487—Lindquist v. Dilkes, CC.A.Pa.. 
127 P.2d 21. 

33.310 U.S.—Retail. Wholesale and 
Dept. Store Union, AFL-CIO v. 
Rains. C.A.Ala., 266 F.2d 503—Meier 
& Pohlmann Furniture Co. v. Gib¬ 
bons, C.A.M 0 ., 233 F.2d 296, certio¬ 
rari denied 77 S.Ct. 101, 362 U.S. 
879, 1 L.Ed.2d 80—Schauffler v. 
Highway Truck Drivers & Helpers, 
Local 107, C.A.Pa., 230 P.2d 7— 
Shore, for and on Behalf of N. L. 
R. B. V. Building & Const. Trades 
Council of Pittsburgh, Pa., C.A.Pa., 
173 P.2d 678—^United Broth, of Car¬ 
penters and Joiners of America, 
Dist. Council of Kansas City, Mo., 
and Vicinity, A. P. of L. v. Sperry, 
for and on Behalf of N. L. R. B., C. 
A.Kan., 170 F.2d 863. 

33.312 U.S.—St. Paul-Mercury In- 
dem. Co. v. U. S. for Use of Jones, 
C.A.Kan., 238 F.2d 917—Ottlnger v. 

U. S. for Use of Brown, C.A.Okl., 
230 F.2d 405—Continental Cas. Co. 

V. Schaefer, C.A.Wash., 173 P.2d 6, 
certiorari denied 69 S.Ct. 1517, 837 

U. S. 940, 93 L.Ed. 1746, rehearing 
denied 70 S.Ct. 35, 338 U.S. 840. 94 
L.Ed. 614—St. Paul-Mercury Indem. 
Co. V. U. S. for Use of Jones, C.A. 
Kan., 238 F.2d 917. 

33.314 U.S.—Donnelly Garment Co. 

V. Dublnsky, C.C.A.M 0 ., 154 P.2d 
38. 

33.316 U.S.—Leibman v. Siegel, C.A. 
Ill., 173 P.2d 935—Woods v. Wil¬ 
liam A. White & Sons, C.A.N.Y., 172 
P.2d 366—Fuller v. Borkln, C.C.A. 
Wis., 163 F.2d 887—Anderson v. 
Mercado, C.C.A.Puerto Rico, 163 F. 
2d 303, certiorari denied 68 S.Ct. 
320, 332 U.S. 837, 92 L.Ed. 410— 
Hansen v. Creedon, C.C.A.Minn.. 163 
P.2d 223—Barnes v. Bowles, C.C.A. 
Ga., 167 F.2d 790—Martini v. Port¬ 
er, C.C.A.Cal., 157 F.2d 36, certio¬ 
rari denied 67 S.Ct. 1091, 830 U.S. 
848, 91 L.Ed. 1292—Porter v. Bad¬ 
ger, C.C.A.Cal., 166 F.2d 161— 
Bowles v. Royal Wine & Liquor, C. 
C.A.I11., 156 P.2d 137—Jung v. 

Bowles, C.C.A.Cal., 162 P.2d 726— 
Bowles V. Patrick Lumber Co., C.C. 
A.Or., 161 F.2d 444—Bowles v. Car- 
negie-lllinois Steel Corp., C.C.A.I11., 
149 F.2d 645—Augustine v. Bowles, 
C.C.A.Cal., 149 F.2d 93—Bowles v. 
Arlington Furniture Co., C.C.A.111., 
148 F.2d 467—Brown v. Mars, Inc., 



§§ 297(70)-297(71) FEDERAL COURTS 


the Second War Powers Act,35.320 the 
Selective Training and Service Act,33.322 the Sur¬ 
plus Property Act,33.324 and the Trading with the 
Enemy Act.33-326 

§ 297(71). Findings of Referee, Master, or 
Like Officer 

Findings of a master or referee, having support In 
the evidence, ordinarily will not be disturbed on appeal, 


especially where they have been approved by the trial 
court; but such findings are not of determinative weight 
under all circumstances, and may be set aside where 
clearly erroneous. 

On appeal to the court of appeals, the findings or 
report of a referee, master, commissioner, auditor, 
or register are ordinarily regarded as presumptively 
correct, and will not be disturbed by the appellate 
court,34 at least where supported by substantial 
cvidence,35 or where the credibility of witnesses 


C.C.A.MO., 135 F.2d 843, certiorari 
denied 64 S.Ct. 368, 320 U.S. 798, 88 
L.Ed. 419. 

33.318 U.S.—Brotherhood of Ry. and 
S. S. Clerks, Freight Handlers, Exp. 
and Station Emp. v. Atlantic Coast 
Line R. Co., C.A.N.C., 263 F.2d 763. 
33.320 U.S.—Keele v. Holt, C.A.Tex., 
171 F.2d 480. 

33.322 U.S.—Loeb V. Kivo, C.A.N.Y., 
169 F.2d 346, certiorari denied 69 S. 
Ct. 246, 336 U.S. 891, 93 L.Ed. 429— 
Allyn V. Abad, C.C.A.N.J., 167 F.2d 
901—Ruesterholtz v. Titeflex, Inc., 
C.C.A.N.J., 166 F.2d 335—Van Doren 
V. Van Doren Laundry Service, C.C. 

A.N.J., 162 F.2d 1007. 

Amonat of rsoovsry 
U.S.—Lipscomb v. Tennessee Coal, 
Iron & R. Co., C.A.Ala., 189 F.2d 
708. 

33.324 U.S.—U. S. V. Jones, C.A.Or., 
176 F.2d 278. 

33.326 U.S.—Shoso Nil V. Brownell, 
C.A.Hawail, 206 F.2d 895—Standard 
Oil Co. V. Clark, C.C.A.N.Y.. 163 F. 
2d 917, certiorari denied 68 S.Ct. 
901, 902, 333 U.S. 873, 92 L.Ed. 1149 
—Brassert v. Clark, C.C.A.Conn., 
162 F.2d 967. 

34. U.S.—International Industries, 
Inc. V. Warren Petroleum Corp., C. 

A. Del., 248 F.2d 696, certiorari dis¬ 
missed 78 S.Ct. 529, 355 U.S. 943, 2 
L.Ed.2d 523—Nelse Mortensen & Co. 
V. Treadwell, C.A.Wash., 217 F.2d 
826—Ferroline Corp. v. General An¬ 
iline & Film Corp., C.A.Ill., 207 F.2d 
912, certiorari denied 74 S.Ct. 678, 
347 U.S. 963, 98 L.Ed. 1098. rehear¬ 
ing denied 74 S.Ct. 784, 347 U.S. 979, 
98 L.Ed. 1118, rehearing denied 75 

B. Ct. 19, 348 U.S. 851. 99 L.Ed. 671— 
In re Chicago & N. W. Ry. Co., 

C. C.A.I11., 138 F.2d 753, certiorari 
denied Roth v. Carlson, 64 S.Ct. 788, 
321 U.S. 789, 88 L.Ed. 1079—Michcl- 
son V. Penney, C.C.A.N.Y., 135 F.2d 
409—Heifer v. Corona Products, C. 
C.A.Ark., 127 F.2d 612—In re Plenz, j 
C.C.A.I11., Ill F.2d 860—Horvath v. 
McCord Radiator & Mfg. Co., C.C.A. 
Mich., 100 F.2d 326, certiorari de¬ 
nied Carrier Engineering Corpora¬ 
tion V. Horvath, 60 S.Ct. 101, 308 U. 
S. 581, 84 L.Ed. 486, rehearing de¬ 
nied 60 S.Ct. 171, 308 U.S. 636, 84 L. 
Ed. B29—Vann v. Almours Securi¬ 
ties, C.C.A.Fla., 96 F.2d 214—Mills 
Alloys V. Stoody Co., C.C.A.Cal., 94 


P.2d 413, certiorari denied Stoody 
Co. V. Miller-Alloys, Inc., 58 S.Ct. 
1042, 304 U.S. 673, 82 L.Ed. 1537— 
Automobile Ins. Co. of Hartford, 
Conn. V. St. Paul Fire & Marine Ins. 
Co., C.C.A.N.Y., 89 F.2d 163—Irving 
Trust Co. V. Compania Mexicana De 
Petroleo, La Libertad, S. A., C.C.A. 
N.Y., 66 F.2d 390, certiorari denied 
54 S.Ct. 377, 291 U.S. 661, 78 L.Ed. 
1052—In re Central R. of New Jer¬ 
sey, C.C.A.N.Y., 52 F.2d 20—Pensa¬ 
cola Shipbuilding Co. v. Vincennes 
Bridge Co.. C.C.A.N.C., 45 F.2d 165 
—Pensacola Shipbuilding Co. v. 
Southern Wood Pre.serving Co., C.C. 
A.N.C., 45 F.2d 164—Roberts v. 
Southern Surety Co., C.C.A.N.C., 33 
F.2d 501—McCallum v. Bray-Robin- 
sori Clothing Co., C.C.A.Tenn., 24 F. 
2d 35—Dexter & Carpenter v. Hous¬ 
ton, C.C.A.Va., 20 F.2d 647—Ladd 
& Tilton Bank v. Boyle, C.C.A.Or., 
299 F. 66—^Armstrong v. Belding 
Bros. & Co., C.C.A.Conn.. 297 F. 
728, certiorari denied Belding Bros. 
& Co. V. Armstrong. 44 S.Ct. 459, 
265 U.S. 585, 68 L.Ed. 1192—1. T. 
S. Rubber Co. v. Tee Pee Rub¬ 
ber Co., C.C.A.Ohio, 295 F. 479 
—Union Trust & Savings Bank v. 
Southern Traction Co., C.C.A.Ill., 
283 F. 50, certiorari denied 43 S. 
Ct. 166, 260 U.S. 744, 67 L.Ed. 492 
—^Westinghouse Electric & Mfg. 
Co. V. Wagner Electric Mfg. Co., 
C.C.A.Mo., 281 F. 453, certiorari de¬ 
nied Wagner Electric Mfg. Co. v. 
Westinghouse Electric & Mfg. Co., 
43 S.Ct. 165, 260 U.S. 744, 67 L.Ed. 
492—Fifth Nat. Bank of City of 
New York v. Lyttle, 250 F. 361. 62 
C.C.A. 431, certiorari denied 38 S. 
Ct. 427, 247 U.S. 506, 62 L.Ed. 1240 
—J. G. White & Co. v. Ball Engi¬ 
neering Co., Conn., 223 F. 618, 139 
C.C.A. 164. 

Slcard v. Buffalo. N. Y. & P. R. 
Co., C.C.N.Y., 22 F.Cas.No.12,831, 15 
Blatchf. 525. 

International Nickel Co. v. Ford 
Motor Co., D.C.N.Y., 166 F.Supp. 551 
—In re McNay, D.C.Cal., 58 F.Supp. 
960. 

In re Victor, D.C.Ga., 246 F. 727— 
Fernald Woodward Co. v. Conway 
Co., D.C.N.H.. 229 F. 819—In re 
Anderson, D.C.Ga., 224 F. 790. 

D.C.—Michael Del Balso, Inc., v. Car- 
ozza, 136 P.3d 280. 78 U.S.App.D.C. 
56—Falcone v. Paradise, 54 F.2d 
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715, 60 App.D.C. 348—Weller v. 

Wolf, 50 F.2d 1014. 60 App.D.C. 24 9. 

4 C.J. p 890 notes 92, 94, p 892 note 
8, p 894 note 48—63 C.J. p 580 note 
68 . 

Against weight of evidence 

(1) Findings merely ngain.st 
weight of evidence need not be dis¬ 
turbed on appeal. 

U.S.—^American Pipe & Construction 
Co. V. Westchester County, C.C.A. 
N.Y., 292 F. 941. 

4 C.J. p 893 note 41. 

(2) However, findings clearly and 
manifestly against weight of evi¬ 
dence may be set aside. 

U.S.—Horvath v. McCord Radiator & 
Mfg. Co., C.C.A.Mich., 100 F.2d 326, 
certiorari denied Carrier Engineer¬ 
ing Corporation v. Horvath, 60 S. 
Ct. 101, 308 U.S. 581, 84 L.Ed. 486. 
rehearing denied 60 S.Ct. 171, 308 
U.S. 636, 84 L.Ed. 529—Fifth Nat. 
Bank of City of New York v. Lyt¬ 
tle, N.Y., 250 F. 361, 162 C.C.A. 431, 
certiorari denied 38 S.Ct. 427, 247 
U.S. 506, 62 L.Ed. 1240, 
Administrative determination 

Although the trial court hears a 
case de novo on review of a deter¬ 
mination of an administrative body, 
the findings of such administrative 
body will not be disregarded by the 
appellate court but will be given 
some weight. 

U.S.—^New Hampshire Fire Ins. Co. v. 

Murray, C.C.A.Wls., 105 F.2d 212. 
Tactual inferences 

Court of Appeals has duty to ac¬ 
cept such purely factual Inferences 
as arc drawn by master. 

U.S.—In re Kellett Aircraft Corp., 
C.A.Pa., 186 F.2d 197. 

35. U.S.—Foote Bros. Gear & Ma¬ 
chine Corporation v. National La¬ 
bor Relations Board, C.C.A., 114 
F.2d 611, reversed on other grounds 
61 S.Ct. 318, 311 U.S. 620, 85 L.Ed. 
394—In re Rubins, C.C.A.Ill., 74 F. 
2d 432, certiorari denied Interna¬ 
tional Shoe Co. V. Rubins, 55 S.Ct. 
915. 295 U.S. 758, 79 L.Ed. 1700— 
Wald V. Longacre, C.C.A.Pa., 34 F. 
2d 25—^U. S. Fidelity & Guaranty 
Co. V. McNulty Bros., C.C.A.Mass., 
13 F.2d 78—U. S. V. Apple, C.C.A. 
Kan., 292 F. 936. 

Tindings on conflicting evidence 

U.S.—Foote Bros. Gear & Machine 
Corporation v. National Labor Re- 



36 C. J. S. 

is involved.35.5 However, such finding's are not 
of determinative weight under all circumstances or 
in all kinds of proceedings,36 as where no question 
of the credibility of witnesses appearing before the 
master or referee is involved,36.5 and they may be 
set aside where clearly erroneous.37 The fact that 
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the findings of the referee, master, or like oflicer 
have been approved by the trial court entitles such 
findings to greater weight ;33 and, while they are 
not conclusive in such case and may under some 
circumstances be set aside,39 they will not as a rule 
be disturbed by the reviewing court^® unless clearly 


latlona Board, C.C.A., 114 F.2d 611, 
roversed on other grounds 61 S.Ct. 
318, 311 U.S. 620, 85 L.Ed. 394— 
In re Eastern Oil Co., C.C.A.Cal., 
100 F.2d 341—Brislin v. Killanna 
Holding Corporation, C.C.A.N.Y., 85 
F.2d 667—^Atchison, T. & S. P. Ry. 
Co. V. California Sea Products Co., 
C.C.A.Cal., 61 F.2d 4 GO—Packard 
V. Southern St.ates Power Co., C. 

C. A.Fla,., 4C F.2d 789—Vance v. 
Chicago Portrait Co., C.C.A.Ill.. 19 
F.2d 981, certiorari denied 4 8 S.Ct. 
1 41, 275 U.S. 567, 72 L.Ed. 430, mo¬ 
tion denied 48 S.Ct. 303, 72 L.Ed. 
1017. motion denied 48 S.Ct. 527, 
72 L.Ed. 1018—Pienup v. Kloin- 
inan. C.C.A.S.D., 5 P.2d 137—West- 
inghouse Electric & Mfg. Co. v. 
Wagner Electric Mfg. Co., C.C.A. 
Mo., 281 P. 453, certiorari denied 
Wagner Electric Mfg. Co. v. We.st- 
inghouse Electric & Mfg. Co., 43 S. 
Ct. 165, 260 U.S. 74 4, 67 L.Ed. 492. 

In re S. & S. Mfg. & Sales Co., 

D. C.Ohio, 246 F. 1006—In re Crock¬ 
er. D.C.Iowa, 217 F. 167. 

4 C.J. p 892 note 26, p 893 notes 27, 
29, 33, 34. 

35.5 U.S.—O’Hara v. Murphy. C.C.A. 
Mass., 137 F.2d 154, certiorari de¬ 
nied 64 S.Ct. 261, 320 U.S. 795, 88, 
L.Ed. 480. 

36. U.S.—In re Plenz, C.C.A.Ill., Ill 
F.2d 860—^Atherton v. Anderson, C. 
C.A.Ky., 99 F.2d 883. 

86.5 U.S.—Carr v. Southern Pac. Co., 
C.C.A.Cal., 128 F.2d 764—Lone Star 
Gas Co. V. City of Fort Worth, C. 
C.A.Tex., 93 F.2d 684, certiorari de¬ 
nied City of Fort Worth v. Lone 
Star Gas Co., 68 S.Ct. 943, 304 U.S. 
562, 82 L.Ed. 1529, rehearing de¬ 
nied 68 S.Ct. 1044, 304 U.S. 589, 82 
L.Ed. 1649—^W. n. Ander.son Co. v. 

B. 'ildwin Law Pub. Co., C.C.A.Ohio, 
27 F.2d 82. 

4 C.J. p 892 note 16. 

Inferences 

Where the credibility of witnes.ses 
is not Involved, the reviewing court 
may more freely draw differing in¬ 
ferences from the undisputed facts. 
U.S.—McChesney V. Sims, C.A.N.Y., 
267 F.2d 215. 

37. U.S.—Krinslcy v. United Artists 
Corp., C.A.I11., 235 F.2d 253—Slavin 
V. Port Service Corp., C.C.A.Pa., 138 
F.2d 386—Heifer v. Corona Prod¬ 
ucts, C.C.A.Ark., 127 P.2d 612— 
Adams County v. Northern Pac. Ry, 
Co., C.C.A.Wash., 115 F.2d 768— 
Vann v. Almours Securities, C.C.A. 
Fla., 96 F.2d 214—In re Turley, C. 

C. A.Ind., 92 F.2d 944—^American | 


Asiatic Co. V. Robert Dollar Co., 
C.C.A.Cal., 282 F. 743, certiorari 
denied Robert Dollar Co. v. Amer¬ 
ican Asiatic Co., 43 S.Ct. 361, 261 

U. S. 615, 67 L.Ed. 828. 

H.C.—Falcone v. Paradiso, 54 F.2d 
716, 60 App.D.C. 348. 

38. U.S.—Adventures in Good Eat¬ 
ing v. Best Places to Eat, C.C.A. 

Ill., 131 F.2d 809—Stonega Coke & 
Coal Co. V. Price, C.C.A.W.Va., 106 
F.2d 411, certiorari denied Stonega 
Coke & Coal Co. v. Price, 60 S.Ct. 
263. 308 U.S. 618, 84 L.Ed. 516— 
P. Sanford Ross, Inc., v. Public 
Service Corporation of New Jersey, 
C.C.A.N.J., 42 F.2d 79—Dunkley Co. 

V. Central California Canneries, C. 
C.A.Cal., 7 F.2d 972, certiorari de¬ 
nied 46 S.Ct. 347, 270 U.S. 646, 70 L. 
Ed. 778—In re Ackerman, C.C.A.N. 
Y., 297 F. 224—Meyer v. Ritter, C. 
C.A.MO., 268 F. 937. 

39. U.S.—Bccklcy Nat. Bank v. 
Boone. C.C.A.W.Va., 116 F.2d 513, 
certiorari denied 61 S.Ct. 835, 313 

U. S. 658, 85 I..Ed. 1519—National 
Manufacture & Stores Corporation 

V. Whitman. C.C.A.S.C., 93 F.2d 829 

—In re Central R. of New Jersey, 
C.C.A.N.Y., 52 P.2d 20—City of 

Marysville v. Standard Oil Co., C. 
C.A.Kan., 27 P.2d 478, affirmed 49 
S.Ct. 430. 279 U.S. 682, 73 L.Ed. 
856, rehearing denied 50 S.Ct. 79, 
and interpretation of decision de¬ 
nied 51 S.Ct. 38, 282 U.S. 797, 75 
L.Ed. 718—Leathe v. Title Guar¬ 
anty Trust Co., C.C.A.MO., 18 P.2d 
41, certiorari denied 48 S.Ct. 30, 
276 U.S. 535, 72 L.Ed. 412. 

Hand & Johnson Tug Line v. 
Canada S. S. Lines, C.C.A.Ohio, 281 
P. 779—Chicago T.<lfe Ins. Co. v. 
TIernan, C.C.A.Kan., 263 P. 326. 

4 C.J. p 896 notes 68, 69. 
ncized question 

Although findings and conclusions 
of master adopted by di.strict court 
should not be disturbed unless there 
is most cogent evidence of mistake 
and miscarriage of justice or error in 
applying the law, where ultimate 
finding is a conclusion of law or a 
determination of a mixed question of 
law and fact, it is subject to judicial 
review, and duty of court of appeals 
Is to provide a real review. 

U.S.—Becker v. Loew’s, Inc., C.C.A. 

Ill., 133 F.2d 889, certiorari denied 
63 S.Ct. 1438, 319 U.S. 772, 87 L. 
Ed. 1720, rehearing denied 64 S.Ct. 
30. 320 U.S. 811, 88 L.Ed. 490. 

40. U.S.—Sachs v. Ohio Nat. Life 
Ins. Co., C.C.A.I11., 148 F.2d 128, 
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158 A.L.R. 688, certiorari denied 66 
S.Ct. 92, 826 U.S. 753, 90 L.Ed. 452 
—Stonesifer v. Swanson, C.C.A.Ill.. 
146 P.2d 671, certiorari denied 65 
S.Ct. 1673, 325 U.S. 880, 89 L.Ed. 
1996, rehearing denied 66 S.Ct. 14, 
326 U.S. 805, 90 L.Ed. 490—Socony- 
Vacuum Oil Co. v. Oil City Re¬ 
finers, C.C.A.Ohlo, 136 P.2d 470. 
certiorari denied 64 S.Ct. 369, 320 
U.S. 798, 88 L.Ed. 482, and 64 S.Ct. 
368, 320 U.S. 798, 88 L.Ed. 482— 
Cooper V. Brown, C.C.A.Pa., 126 F. 
2d 874—Municipality of Guayanilla 
v. Public Service Commission of 
Puerto Rico, C.C.A.Puerto Rico, 116 
F.2d 15, certiorari denied 61 S.Ct. 
1108, 313 U.S. 587, 85 L.Ed. 1543— 
Seeley v. Hunt, C.C.A.Tex., 109 P. 
2d 595, certiorari denied Hunt v. 
Seeley, 60 S.Ct. 894, 309 U.S. 690, 84 
L.Ed. 1033—Lawrence v. Commo¬ 
dore Navigation Corporation, C.C, 
A.N.Y., 108 P.2d 663—Morrison v. 
Federal Land Bank of Louisville. 
C.C.A.Ohio. 105 P.2d 279, reversed 
on other grounds 60 S.Ct. 292, 308 

U. S. 524, 84 L.Ed. 443, and 60 S.Ct. 
293. 308 U.S. 524, 84 L.Ed. 443— 
Wm. Filene’s Sons Co. v. Fashion 
Originators' Guild of America, C.C. 
A.Mass., 90 F.2d 656—Atherton v. 
Anderson, C.C.A.Ky., 86 F.2d 618. 
reversed on other grounds 68 S.Ct, 
53, 302 U.S. 643, 82 L.Ed. 500—Con¬ 
tinental Corporation v. National 
Union Radio Corporation, C.C.A. 

III., 67 F.2d 938—^Wickwire v. Mar¬ 
tin, C.C.A.Okl., 63 F.2d 64—Rudln 
v. King-Richard.son Co., C.C.A.Ill., 
37 F.2d 637—Barger v. National 
Discount Corporation, C.C.A.Ind.. 
33 F.2d 511—Arm.strong v. Lonn 
Star Refining Co., C.C.A.Kan., 20 F. 
2d 625—Stockley v. U. S., C.C.A.La.. 
271 F. 632, reversed on other 
grounds 43 S.Ct. 186, 260 U.S. 532, 
67 L.Ed. 390—^Aronstam v. All-Rus¬ 
sian Central Union of Consumer.s' 
Societies. C.C.A.N.Y., 270 F. 4 60—In 
re Fred D. Jones Co., C.C.A.Ill., 268 
F. 818, certiorari di.smissed Held- 
man v. Central Trust Co. of Illinois. 
42 S.Ct. 45. 257 U.S. 664, 66 LJEd. 
424—Osley v. Adams, C.C.A.Ga., 268 
F. 114—Barber v. Columbia Chemi¬ 
cal Co., Ohio. 228 F. 476, 143 C.C.A. 
68. certiorari denied 37 S.Ct. 650, 
244 U.S. 652, 61 L.Ed. 1372—Brooks 

V. Kerr, 223 P. 1016, 139 C.C.A. 612 
—^Abbott V. Underwood, Kan., 216 F, 
335, 132 C.C.A. 479—^Emerson & 
Norris Co., v. Simpson Bros. Cor¬ 
poration, Mass., 214 P. 672, 131 C. 
C.A. 121, certiorari denied 35 S. 
Ct. 283, 236 U.S. 707, 69 LJBd. 436. 
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erroneous.^^ A master's finding is clearly errone- | ous when, although there is evidence to support it, 


D.C.—Stern v. Stern Co. of Washlngr- 
ton, D. C., 200 F.2d 364, 91 U.S.App. 
D.C. 338—D. M. W. Contracting: Co. 
V. Stolz, 158 F.2d 406, 81 U.S.App.D. 
C. 334, certiorari denied 67 S.Ct. 
980, 330 U.S. 839, 91 L.Bd. 1286— 
Tutson V. Holland, 60 F.2d 338, 60 
App.D.C. 188, certiorari denied ,62 
S.Ct. 21, 284 U.S. 632, 76 L.Ed. 538. 

4 C.J. p 894 note 56. 

Where finding’s supported hy evidence 

U.S.—Equitable Casualty & Surety 
Co. V. Helena Wholesale Grocery 
Co., C.C.A.Ark., 60 F.2d 380—Col¬ 
quitt V. Roxana Petroleum Corpo¬ 
ration, C.CA.Tex., 49 F.2d 1026, cer¬ 
tiorari denied Colquitt v. Roxana 
Petroleum Corporation, 52 S.Ct. 43, 
284 U.S. 669, 76 L.Ed. 566—Com¬ 
mercial Casualty Ins. Co. v. Wil¬ 
liams, C.C.A.N.C., 49 F.2d 472— 
White River Levee Diet. v. Mc- 
W’illiams Dredging Co., C.C.A.Ark., 
40 P.2d 873, certiorari denied 51 
S.Ct. 35, 282 U.S. 862, 76 L.Ed. 762 
—Pierce v. National Bank of Com¬ 
merce in St. Louis, C.C.A.MO., 18 
F.2d 40, certiorari denied National 
Bank of Commerce in St. Louis v. 
Pierce, 47 S.Ct. 240, 278 U.S. 730, 71 
L.Ed. 863. 

Midland Bridge Co. v. Houston & 
B. V. Ry. Co.. C.C.A.Tex., 268 F. 
931—Robinson v. U. S., N.T., 251 
F. 461, 163 C.C.A. 637, error dis¬ 
missed Robinson v. U. S. ex rel. 
Brown-Ketcham Iron Works, 42 S. 
Ct. 45, 267 U.S. 664, 66 L.Ed. 424. 

4 C.J. p 895 note 67 [a]. 

Where evidenoe oonfliotlng 

U.S.—Cooper v. Brown, C.C.A.Pa., 126 
P'.2d 874—^Westchester Fire Ins. 
Co. V. Bringle, C.C.A.Tenn., 86 F. 
2d 262—Fruehauf Trailer Co. v. 
Bridge, C.C.A.Mich., 84 F.2d 660— 
The Hindanger, C.C.A.Cal., 76 F.2d 
13—U. S. V. Mid-Continent Petro¬ 
leum Corporation, C.C.A.Okl., 67 F. 
2d 37, certiorari denied Hosey v. 
Mid-Continent Petroleum Corpora¬ 
tion, 64 S.Ct. 346. 290 U.S. 702, 78 
L.Ed. 603—Pleasant v. Missouri- 
Kansas-Tcxas R. Co., C.C.A.Kan., 
66 F.2d 842, certiorari denied Mis- 
souri-Kansas-Texas R. Co. v. Pleas¬ 
ant, 64 S.Ct. 376, 291 U.S. 669, 78 L. 
Ed. 1061—In re Nathanson Bros. 
Co., C.C.A.Ohlo, 64 F.2d 912—South¬ 
ern Pac. Co. V. Western Pac. Cali¬ 
fornia R. Co., C.C.A.Cal., 61 F.2d 
732—In re Trimble, C.C.A.Iowa, 65 
P.2d 165—Crawford v. Briant, C.C. 
A.Okl., 63 F.2d 764—P. Sanford 
Ross, Inc. V. Public Service Corpo¬ 
ration of New Jersey, C.C.A.N.J., 
42 F.2d 79—Munn v. Des Moines 
Nat. Bank, C.C.A.Iowa, 18 F.2d 269 
—Commercial Nat. Bank of Inde¬ 
pendence, Kan., V. Stockyards Loan 
Co.. C.C.A.Kan., 16 F.2d 911, cer¬ 
tiorari denied Stock Yards Loan 
Co. V. Commercial Nat. Bank of 


Independence. Kan., 48 S.Ct. 84, 
276 U.S. 647, 72 L.Ed. 418—Skelton 
V. Federal Surety Co., C.C.A.Kan., 
16 F.2d 756—Susquehanna Trust 
& Safe Deposit Co. v. United Tele¬ 
phone & Telegraph Co., C.C.A.Pa., 

6 F.2d 179—^Wootton Land & Fuel 
Co. V. Ownbey, C.C.A.Colo., 265 F. 
91—Emerson v. Fisher, Mass., 246 
F. 642, 158 C.C.A. 598—Parker v. 
Ross. Ill., 234 P. 289, 148 C.C.A. 191, 
certiorari denied 37 S.Ct. 18, 242 

U. S. 634, 61 L.Ed. 538. 

4 C.J. p 895 note 60. 

41. U.S.—Sulllvan-Waldron Prod¬ 

ucts Co. V. Indiana Limestone Co., 
C.A.Ind.. 216 F.2d 70—H. F. Wil¬ 
cox Oil & Gas Co. V. Diffle, C.A.Okl., 
186 F.2d 683—In re Kellett Air¬ 
craft Corp., C.A.Pa., 186 F.2d 197 
—Crlmmlns v. Woodson, C.A.W. 
Va., 177 F.2d 788—In re Le Malre 
Cosmetic Co., C.A.Ill., 174 F.2d 749 
—Titus V. Rorick, C.C.A.Ohio, 167 
F.2d 671, certiorari denied Titus v. 
Spitzer-Rorlck Trust & Sav. Bank, 
69 S.Ct. 44, 336 U.S. 822, 93 L.Ed. 
376—Hotchner v. Neon Products, 
C.C.A.Ohio, 163 F.2d 672—In re Van 
Sweringen Corp., C.C.A.Ohio, 155 
P.2d 1009, certiorari denied Cleve¬ 
land Hotel Protective Committee v. 
National City Bank of Cleveland, 67 
S.Ct. 122, 329 U.S. 766, 91 L.Ed. 
669—Frank Adam Elec. Co. v. Colt 
Patent Fire Arms Mfg. Co., C.C.A. 
Mo., 148 P.2d 497—Red Jacket Oil 
& Gas Co. V. United Fuel Gas Co.,i 
C.C.A.W.Va., 146 P.2d 646—Young 

V. Bradley, C.C.A.Ohio, 142 F.2d 
668, certiorari denied 66 S.Ct. 130, 
323 U.S. 775, 89 L.Ed. 619, mo¬ 
tion denied 65 S.Ct. 266—William¬ 
son V. Williams, C.C.A.Va., 137 P. 
2d 298—Bagley v. Rowley, C.C.A. 
Mich., 127 F.2d 139—Beckley Nat. 
Bank v. Boone, C.C.A.W.Va., 115 F. 
2d 513, certiorari denied 61 S.Ct. 
836, 313 U.S. 568, 86 L.Bd. 1519— 
In re Avery, C.C.A.Ohio, 114 F.2d 
768—Robbins v. Winters Creek 
Canal Co., CC.A.Neb., 109 F.2d 
849—Coyner v. U. S., C.C.A.I11., 103 
F.2d 629—Reynolds Spring Co. v. 
L. A. Young Industries, C.C.A. 
Mich., 101 F.2d 257—Paradise v. 
Vogtlandische Maschinen-Pabrik, 
C.C.A.N.J.. 99 P.2d 63—Cleveland 
Trust Co. V. Aberdeen Motor Sup¬ 
ply Co., C.C.A.Ohio, 92 P.2d 330, 
certiorari denied Aberdeen Motor 
Supply Co. V. Cleveland Trust Co., 
68 S.Ct. 609, 303 U.S. 639, 82 L.Ed. 
1100, rehearing denied Aberdeen 
Motor Supply Co. v. Cleveland 
Trust Co., Chrysler Corporation, 68 
S.Ct. 749, 303 U.S. 667, 82 L.Ed. 
1124, reversed on other grounds 69 
S.Ct. 8, 305 U.S. 47, 83 L.Bd. 34, 
mandate conformed to, C.C.A., 
Cleveland Trust Co. v. Schrlber- 

I Schroth Co., 108 F.2d 109—Stewart 
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V. Wall, C.C.A.N.C.. 87 F.2d 698, 
certiorari denied 68 S.Ct. 26, 302 U. 
S. 684, 82 L.Ed. 528, rehearing de¬ 
nied 58 S.Ct. 135, 302 U.S. 776, 82 
L.Ed. 600—Pruf'hauf Trailer Co. v. 
Bridge, C.C.A.Mich., 84 P.2d 660— 
Duplate Corporation v. Triplex 
Safety Glass Co. of North Ameri¬ 
ca, C.C.A.Pa., 81 P.2d 362, two cas¬ 
es, 297 U.S. 702, 80 L.Ed. 990. modi¬ 
fied on other grounds 66 S.Ct. 792, 
298 U.S. 448, 80 L.Ed. 1274—Bert- 
hold-Jennings Lumber Co. v. St. 
Louis, I. M. & S. Ry. Co., C.C.A. 
Mo., 80 P.2d 32, certiorari denied 

66 S.Ct. 691, 297 U.S. 715, 80 L.Ed. 
1001—Ott V. Thurston, C.C.A.Cal., 

76 F.2d 368—Clements v. Coppin, 

C.C.A.Cal., 72 P.2d 796—Swift v. 
Higgins, C.C.A.Cal., 72 P.2d 791— 
Levin Bros. v. Davl.s Mfg. Co., C.C. 
A.Minn., 72 F.2d 1G3—Henson v. 
Fidelity & Columbia Trust Co., C.C. 
A.Ky., 68 P.2d 144, rehearing de¬ 
nied, C.C.A., 69 P.2d 778—The 

Tourist, No. 2, C.C.A.Or., 64 P.2d 
669—Buckman v. Jefferson Stand¬ 
ard Life Ins. Co., C.C.A.Fla., 63 F. 
2d 805—Cross v. Globe-Boss-World 
Furniture Co., C.C.A.Cal., 63 F.2d 
421—^Zimmerman v. Daley, C.C.A. 
Mass., 61 P.2d 618—Miller v. U. S.. 

67 F.2d 987, certiorari denied 63 
S.Ct. 79, three cases, 287 U.S. 626, 

77 L.Ed. 642—Crawford V. Briant, 
C.C.A. Okl., 63 F.2d 754—In re Cen¬ 
tral R. of New Jersey, C.C.A.N.Y., 
62 F.2d 20—General Finance Corpo¬ 
ration V. Keystone Credit Corpora¬ 
tion, C.C.A.Va,, 60 P.2d 872, certio¬ 
rari denied Adame v. Keystone 
Credit Corporation, 62 S.Ct. 201, 284 

U. S. 684, 76 L.Ed. 678—Home 
Mortg. Co. V. Ramsey, C.C.A.N.C., 49 
F.2d 738—In re Bernard & Katz, C. 
C.A.N.Y., 38 F.2d 40—Schock v. 
Malloy, C.C.A.Okl., 26 F.2d 621— 
Hill v. Gerber, C.CJl.Me., 24 F.2d 
614, certiorari denied 41 S.Ct. 563, 
277 U.S. 603, 72 L.Ed. 1010—Cory 
Mann George Corporation v. Old, C. 
C.A.Va., 23 P.2d 803—In re M. J. 
Hoey & Co., C.C.A.N.Y., 19 P.2d 764, 
certiorari denied Norwegian Amer¬ 
ican Securities Corporation v. 
Kaufman, 48 S.Ct. 86, 275 U.S. 660, 
72 L.Ed. 420—S. L. Collins Oil Co. 

V. Central Trust Co. of Illinois, C.C. 

A.Okl., 18 F.2d 474—Smith v, Hov- 
land, C.C.A.Ariz., 11 p.2d 9, certio¬ 
rari denied Hovland v. Smith, 46 S. 
Ct. 638, 271 U.S. 686, 70 L.Bd. 1161 
—^Dickinson v. O. & W. Thum Co., 
C.C.A.Mich., 8 F.2d 670—Road Im¬ 
provement Dist. No. 4 of Conway 
County, Ark., v, Wilkerson, C.C.A. 
Ark., 6 P.2d 416—Bailey v. Black¬ 
mon, C.C.A.S.C., 3 F.2d 252, affirmed 
14 P.2d 16—Lerner v. Gladstone, C. 
C.A.N.J., 1 F,2d 89—John A, 

Schmitt’s Sons v. Shadrach, Pa., 
251 P. 874, 164 C.C.A. 90, error 
dismissed Schmitt v. Shadracht 89 
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the reviewing court on the entire evidence is left 
with the definite and firm conviction that a mistake 
has been committed.^i-S 

Under the Federal Rules of Civil Procedure, it is 
not clear what weight is to be given to the findings 
of a master or referee which have been rejected by 
the court, since Rule 53 provides that the court 
‘‘shall accept the master’s findings of fact unless 
clearly erroneous” whereas Rule 52 provides that 
the “findings of a master, to the extent that the 
court adopts them, shall be considered as the find¬ 
ings of the court.”^i-i® Some courts take the view 
that the question on appeal is the same as in the 
lower court, that is, whether or not the findings of 
the master are clearly erroneous.'^i-^^ Qn the other 
hand, it has been held that the findings of a master, 
to the extent that the court rejects them, are not 
within the protection of the “clearly erroneous” 
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rule,^i-20 and that where the lower court sets aside 
the master’s findings and makes its own, the lower 
court’s findings will not be set aside unless clearly 
erroneous>i-26 There is authority that where the 
trial court disapproves the findings of the master or 
referee and makes its own findings, the court of 
appeals must itself examine the evidence and deter¬ 
mine the facts,^2 giving due weight to the findings 
of the master who saw and heard the witnesses^* 
and to the conclusion of the trial court that the mas¬ 
ter’s findings were erroneous.The action of the 
lower court in rejecting the master’s findings will 
not be disturbed where the court of appeals is in 
accord with his view that they are clearly errone- 
ous.^4-5 

The rule according weight to the master’s findings 
is limited to factual matters and does not extend to 
his conclusions from the facts found or from un¬ 
disputed facts.44-1® 


S.Ct. 67, 248 U.S. 538, 63 L.Ed. 
410—Fleming v. Koble, Mass., 250 
F. 733. 163 C.C.A. 65—Brown v. 
Pennsylvania R. Co., Pa., 250 F. 613, 
162 C.C.A. 629, certiorari denied 
I»ennsylvania R. Co. v. Brown, 39 
S.Ct. 6, 248 U.S. 668, 63 L.Ed. 420 
—Firestone Tire & Rubber Co. v. 
Riverside Bridge Co., Ohio, 247 F. 
626, 16# C.C.A. 36—Lasswell Land 
& Lumber Co. v. Lee Wilson & Co., 
Mo., 236 F. 332, 149 C.C.A. 454, cer¬ 
tiorari denied 37 S.Ct. 246, 242 U. 
S. 662, 61 L.Ed. 646—Poff v. Adams. 
Payne & Cleaves, Va., 226 F. 187, 
141 C.C.A. 186. 

D.C.—Dyker Bldg. Co. v. U. S., to 
Use of Parreco, 182 P.2d 86, 86 
U.S.APP.D.C. 297—Washington 

Loan & Trust Co. v. Colby, 108 F. 
2d 743, 71 App.D.C. 236—Fidelity 
Storage Co. v. Jaques, 76 F.2d 427, 
64 App.D.C. 177—Graves v. Con¬ 
struction Engineers, 70 F.2d 754, 
63 App.D.C. 160—McGrath v. Mc¬ 
Grath, 4 P.2d 297, 66 App.D.C. 221. 
4 C.J. p 895 notes 61, 62. 
riadiafirB of oonrt 

Rule of civil procedure that fact 
findings shall not be set aside un¬ 
less clearly erroneous, and that mas¬ 
ter's findings shall be considered 
as findings of the court to the ex¬ 
tent that the court adopts them, is 
but the formulation of practice long 
prevailing in equity courts. 

U.S.—Stonega Coke & Coal Co. v. 
Price, C.C.A.W.Va., 106 P.2d 411, 
certiorari denied Stonega Coke & 
Coal Co. V. Price, 60 S.Ct. 263, 308 
U.S. 618, 84 L.Ed. 616. 

41.5 U.S.—H. F. Wilcox Oil & Gas 
Co. v. Diffle, C.A.Okl., 186 F.2d 683, 
41.10 U.S.—Krlnsley v. United Ar¬ 
tists Corp., C.A.I11.. 226 F.2d 679. 
Opportunity and oapaoity of tribunal 
“Clearly erroneous” burden under 


rules is not a single, definite, and 
certain burden, but varie.s in accord¬ 
ance with differing opportunities and 
presumably different capacities of 
several tribunals; and while burden 
is especially strong when commission 
has viewed and Inspected properties 
Involved In condemnation case or 
when credibility is questioned and 
commission has had opportunity to 
see and hear witnesses, and is lighter 
whea Inferences for and deductions 
from opinion evidence may be drawn 
as well by district court as by com¬ 
mission, and still lighter when appel¬ 
late court in turn reviews inferences 
drawn by district court from written 
transcript of evidence, the "clearly 
erroneous” rule Is still applicable. 
U.S.—U. S. V. Twin City Power Co. 
of Ga., C.A.Ga., 253 F.2d 197. 

41.15 U.S.—Krlnsley v. United Ar¬ 
tists Corp., C.A.I11., 225 P.2d 679— 
Ferroline Corp. v. General Airline 
& Film Corp., C.A.Ill., 207 F.2d 912. 

41.30 U.S.—^U. S. V. Twin City Power 
Co. of Ga„ C.A.Ga., 263 P.2d 197. 
Citing 6 C.J.S. Appeal and Error { 
1670. 

41.25 U.S.—^U. S. V. Twin City Power 
Co., C.A.S.C., 248 F.2d 108, certio¬ 
rari denied 78 S.Ct. 702, 366 U.S. 
918, 2 L.Ed.2d 714, 

Presence when witnesses testified 
When district Judge has set aside 
findings of master or commissioners, 
court of appeals must give considera¬ 
tion to fact that master or commis¬ 
sioners saw and heard witnesses and 
that Judge did not, and must pass 
on trial Judge’s findings with that in 
mind; but, unless court of appeals 
can then say that trial Judge’s find¬ 
ings are clearly erroneous when 
viewed In that light, it must accept 
them. 


U.S.—^U. S. V. Twin City Power Co., 
supra. 

42. U.S.—Roosevelt v. Missouri 
State Life Ins. Co., C.C.A.Ark., 78 
F.2d® 762—Roberts v. Southern 
Surety Co., C.C.A.N.C., 33 P.2d 601 
—Quinn v. Union Nat. Bank of 
Rochester, Minn., C.C.A.S.D., 32 F. 
2d 762—Armstrong v. Lone Star 
Refining Co., C.C.A.Kan., 20 F.2d 
626. 

Xdmited order of reference 

Where order of reference reserved 
full power of review and specifically 
denied any presumption to be attach¬ 
ed to the master’s findings, the mas¬ 
ter’s findings were not to any extent 
binding on the court of appeals. 

U.S.—^Kycoga Land Co. v. Kentucky 
River Coal Corporation, C.C.A.Ky., 
110 F.2d 894, certiorari denied 61 
S.Ct. 616, 312 U.S. 688, 85 L.Ed. 
1126. 

43. U.S.—Roberts v. Southern Sure¬ 
ty Co., C.C.A.N.C., 33 F.2d 601. 

Dorrance v. Dorrance, C.C.A.Mo., 
264 F. 53, certiorari denied 41 S. 
Ct. 216, 264 U.S. 664, 65 L.Ed. 459. 
Practice unchanged 

In weighing conflicting findings by 
master and district court, practice is 
the same under rules of civil pro¬ 
cedure as under the prior equity 
rules, and hence appellate court is not 
required to give more weight to 
master’s finding than under equity 
rule. 

U.S.—Carter Oil Co. v. McQuigg, C.C. 

A.I11., 112 P.2d 276. 

44L U.S.—Scavenger Service Corpo¬ 
ration V. Courtney, C.C.A.IIl., 86 F. 
2d 825. 

44.5 U.S.— Pallma v. Fox, C.A.N.T., 
182 F.2d 895. 

44.10 U.S.—In re Kellet Aircraft 
Corp., C.A.Pa., 186 P.2d 197—Stubbs 
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§ 297(72). Dismissal, Nonsuit, or Direction 
of Verdict 

As a general rule, the grant or refusal of a motion 
for a directed verdict or nonsuit raises only the question 
of the existence of legally sufficient evidence to sustain 
a verdict or Judgment against the moving party. 

While the grant or refusal of a motion for a di¬ 
rected verdict or nonsuit is reviewablc, the court 
of appeals will not weigh the evidence but will con- 
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sider only the question of the existence of legally 
sufficient evidence to sustain a verdict or judgment 
against the moving party.'*^ On such review, the 
appellate court must view the evidence in the light 
least favorable to the moving party and most favor¬ 
able to the adverse party, see supra § 297(37). 
Unless manifestly wrong,the action of the trial 
court will be uplield.^^ Where both parties moved 
for a directed verdict, the trial court’s decision is not 


V. Fulton Nat. Bank of Atlanta, C. 
<’.A.Ga., 146 F.2d 558, certiorari 
tlonied C5 S.Ct. 1202, 32r> U.S. 864. 
SO L.Ed. 1984—Socony-Vacuum Oil 
Co. V. Oil City Refiners, C.C.A.Ohio, 
136 F.2d 470, certiorari denied 64 
S.Ct. 369, 320 U.S. 798, 88 L.Ed. 

4 82, and 64 S.Ct. 368, 320 U.S. 798, 
88 L.Ed. 482—Kuhn v. Princess Li¬ 
da of Thorn & Taxis, C.C.A.Pa., 119 
F.2d 704—Adams County v. North¬ 
ern Pac. Ry. Co., C.C.A.Wash., 115 
F.2d 768. 

Pladiiigs based on documentary 
evidence and depositions are likewise 
fiuloect to review unaffected by pre¬ 
sumptions which ordinarily accom¬ 
pany flnding:s on controverted^ssues. 
U.S.-—Carter Oil Co. v. McQulffg, C. 

C.A.I11., 112 P.2d 275. 

4 C.J. p 892 note 16. 

45. U.S.—Grooms v. Minute-Maid, 
C.A.S.C., 267 P.2d 641—Bryant v. 
Hall, C.A.Ga., 238 F.2d 783—Hozhon 
V. Triangle Publications, C.A.Ill., 
2.10 F.2d 369—Kuehin v. Chicago & 

N. W. R. Co., C.A.I11.. 210 F.2d 863, 
certiorari denied 76 S.Ct, 48, 348 U. 
S. 840, 99 L.Ed. 662, rehearing de¬ 
nied 76 S.Ct. 204, 348 U.S. 889, 99 L. 
Fid. €99—^Schnee v. Southern Pac. 
Co., C.A.At1z., 186 P.2d 745—J. R. 
Watkins Co. v. Raymond, C.A.Mlnn., 
184 F.2d 926—Gold v. Groves, C.A. 
T*a., 182 P.2d 767—Cox v. Kroger 
Co., C.A.I11., 179 F.2d 382—Marsh v. 
Illinois Cent. R. Co., C.A.Miss., 176 
F.2d 498—Travelers Fire Ins. Co. v. 
Taylor, C.A.Tex., 171 F.2d 20.3— 
JMoran v. Pittsburgh-Des Moines 
Steel Co., C.C.A.Pa., 166 F.2d 908, 

< ertlorari denied 68 S.Ct. 1516, 334 
IT.S. 846, 92 L.Ed. 1770—Quint v. 
Xallaos, aC.A.Mo., 161 F.2d 605— 
S. S. Kresge Co. v. Holland, C.C.A. 
Ohio, 158 F.2d 495—Surdyk v. Indi¬ 
ana Harbor Belt R. Co., C.C.A.Ill., 
148 F.2d 796—E. Rauh & Sons Fer¬ 
tilizer Co. v. Shrefller, C.C.A.Ohio, 
139 F.2d 38—Schad v. Twentieth 
Century-Fox Film Corp., C.C.A.Pa., 
136 F.2d 991—Chicago, St. P., M. & 

O. Ry. Co. v. Muldowney, C.C.A. 
Minn., 130 F.2d 971, certiorari de¬ 
nied €3 S.Ct, 526, 317 U.S. 700, 87 
l...Ed. 560—Galloway v. U. S., C.C.A. 
Cal.. 130 P.2d 467—Cole v. U. S., C. 
C.A.Ind., 127 P.2d 470—Prudential 
Ins. Co. of America v. Carlson, C. 
C.A.Kan.. 126 P.2d 607—Rutherford 
Freight Lines v. Huff, C.C.A.Tenn., 


126 F.2d 216—Robins v. Pitcairn, 
C.C.A.Ill., 124 F.2d 734—Allen v. 
Pennsylvania R. Co., C.C.A.Ill., 120 
F.2d 63—Champlin Refining Co. v. 
Walker, C.C.A.Minn., 113 F.2d 844 
—Nelson v. Business Men's Assur. 
Co. of America. C.C.A.Ill., 108 F. 
2d 363—Channell v. Sampson, C.C. 
A.Mass.. 108 F.2d 315, first case, 
vacated on other grounds 110 F.2d 
764, 128 A.L.R. 394, certiorari de¬ 
nied Channell v. Sampson, 60 S.Ct. 
1099, 310 U.S. 660, 84 L.Ed. 1416— 
Heatherly v. Southern Ry. Co., C.C. 
A.Ga., 106 P.2d 894—Chapman & 
Dewey Lumber Co. v. Hanks, C.C. 
A.Tenn., 106 P.2d 482—American 
Nat. Bank & Trust Co. of Chicago 
V. U. S., C.C.A.I11., 104 F.2d 783— 
Schwarz v. Past, C.C.A.Neb., 103 
F.2d 866—McGogney v. Mutual 
Life Ins. Co. of New York, C.C.A. 
Pa., 103 P.2d 649—Southern Ex¬ 
tract Co. v. Green, C.C.A.Tenn., 103 
F.2d 232, certiorari denied 60 S.Ct. 
81, 308 U.S. 668, 84 L.Ed. 476-Dol- 
blestis v. U. S., C.C.A.Ill., 101 F.2d 
900—U. S. V. Hartley, C.C.A.Mont., 
99 F.2d 923—Sprow v. U. S., C.C. 
A.Ill., 99 F.2d 38—Noble v. U. S., 
C.C.A.Iowa, 98 F.2d 441—Maryland 
Casualty Co. v. Hosmer, C.C.A. 
Mass., 93 F.2d 365—Elzig v. Gud- 
wangen, C.C.A.Minn., 91 F.2d 434— 
Equitable Life Assur. Soc. of U. 
S. V. Gulou, C.C.A.NGb., 86 F.2d 866 
—Provident Life & Accident Ins. 
Co. V. Eaton, C.C.A.Va., 84 F.2d 528 
—U. S. V. Pancher, C.C.A.Mis.s., 84 
F.2d 306—Columbian Nat. Life Ins. 
Co. V. Comfort, C.C.A.Mo., 84 F.2d 
291, certiorari denied 57 S.Ct. 34, 
299 U.S. 571, 81 L.Ed. 4 20—Pryor 
V. Strawn, C.C.A.Neb., 73 F.2d 695 
—Terminal R. Ass’n of St. Louis v. 
Farri.s, C.C.A.Mo., 69 P.2d 779— 
Halsband v. Columbian Na.t. Life 
Ins. Co., C.C.A.N.Y., 67 P.2d 863, 
certiorari denied Columbian Nat. 
Life Ins. Co. v. Halsband, 64 S.Ct. 
631, 291 U.S. 681, 78 L.Ed. 1068— 
Wise V. U. S.. C.C.A.Tex., 63 F.2d 
307—U. S. Fidelity & Guaranty Co. 
v. Leong Dung Dye, C.C.A.Hawaii, 
62 F.2d 667, certiorari denied 62 S. 
Ct. 311, 285 U.S. 637, 76 L.Ed. 930 
—O’Boyle v. Northwestern Fire & 
Marine Ins. Co., C.C.A.N.Y., 49 P. 
2d 713—Orvls v. George, C.C.A.Tex., 
47 F.2d 1046—^J. B. McCrary Engi¬ 
neering Co. V. White Coal Power 
Co., C.C.A.N.C., 36 F.2d 142—Clap¬ 
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per v. Gamble. C.C.A.Mo., 28 F.2d 
755—George A. Fuller Co. v. 
Brown, C.C.A.N.C., 16 P.2d 672— 
Kean v. National City Bank, C.C.A. 
Tenn., 12 F.2d 203—W. J. Foye 
Lumber Co. v. I’ennsylvanla R. Co., 
C.C.A.Neb., 10 F.2d 437, certiorari 
denied 46 S.Ct. 632, 271 U.S. 681, 70 
L.Ed. 1149—United S. S. Co. v. 
Barber, C.C.A.Ohio, 4 F.2d 625— 
U. S. Fidelity & Guaranty Co. v. 
Blake, C.C.A., 285 F. 44 9. certiorari 
denied 43 S.Ct. 523, 262 U.S. 748, 
67 L.Ed. 1213—Interstate Compress 
Co. v. Agnew, C.C.A.Okl., 276 F. 
882—Buckbee v. P. Ilolicnadel, Jr., 
Co., Ill., 224 P. 14, 139 C.C.A. 478. 
L.R.A.1916C, 1001, Ann.Cas.l918B, 
88 . 

D.C.—Simmonds v. Capital Transit 
Co., 147 F.2d 570, 79 U.S.App.D.C. 
371—Shewmaker v. Capital Transit 
Co., 143 F.2d 142, 79 U.S.App.D.C. 
102 . 

4 C.J. p 902 note 12, p 903 note 13. 
Bight to appellate review 

Defendant by moving to dismiss 
complaint at close of case was not 
deprived of right to appellate review 
of question whether directed verdict 
for plaintiff was justified. 

U.S.—Hartman Goldsmith & Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.N.Y., 83 P.2d 89. 
Physical facts 

In determining whether defend¬ 
ant’s motion for directed verdict 
should have been granted because of 
the physical facts, the test was not 
whether court of appeals might have 
been convinced that defendants’ the¬ 
ory of occurrence of accident was 
actually true, but whether physical 
facts made the theory of plaintiffs so 
phy.sically impossible that verdict for 
plaintiffs could not be sustained. 

U.S.—Stolte v. Larkin, C.C.A.Minn., 
110 F.2d 226. 

46. U.S.—Stueber v. Admiral Corp., 
C.A.I11., 171 F.2d 777, certiorari de¬ 
nied 69 S.Ct. 891, 336 U.S. 961, 93 
L.Ed. 1113—Sulzbacher v. Conti¬ 
nental Casualty Co., C.C.A.Mo., 88 

P.2d 122. 

47. U.S.—^Fore v. Southern Ry. Co., 
C.A.Va., 178 P.2d 849—Grinnell Co. 
v. Miller, C.C.AiN.J., 160 F.2d 346 
—Reich V. Vegex, Inc., C.C.A.Pa., 
137 P.2d 647—U. S. v. Barnette, C. 

1 C.A.La., 91 P.2d 10—Fricke v. In- 
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conclusive on the appellate court and it may reverse 
such decision where the evidence warrants submis¬ 
sion of the case to the jury, for the reason that un¬ 
der Rule 50 of the Federal Rules of Civil Proce¬ 
dure, such action by the parties is no longer a waiver 
of jury trial.'^s Formerly the trial court’s decision 
stood on the same footing as a jury verdict and 
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was in general conclusive on both parties where 
supported by, and not clearly against, the weight of 
the evidence and the reviewing court was limit¬ 
ed to a consideration of the law and would accept, 
without review, the determination of the trial court 
as to the facts, unless it was without any substan¬ 
tial support.^® 


t«'rnatlonal Harvester Co., Neb., 247 
F. 869, 160 C.C.A. 91. 

B.C.—Brown v. Capital Transit Co., 
127 F.2d 329, 75 U.S.App.D.C. 237. 
certiorari denied 63 S.Ct. 61, 317 
TT.S. 632, 87 L.Ed. 510. 

48. U.S.—U. S. V. Brown, C.C.A.S.C., 
107 F.2d 401. 

49. U.S.—Federal Life Ins. Co. v. 

Rumpel, C.C.A.Mich.. 102 F.2d 120 
—Kelble Operating Corporation v. 
Jarka Corporation, C.C.A.N.Y., 96 
F.2d 601—St. Paul Mercury Indem¬ 
nity Co. of St. Paul V. Long. C.C.A. 
N.J.. 85 F.2d 848—Brickncll v. St. 
Jo.seph Stock-Yards Bank, C.C.A. 
Nob., 81 P.2d 471—Tidwell v. An¬ 
derson, C.C.A.N.Y.. 72 F.2d 684— 
Fidelity-Phoenix Fire Ins. Co. v. 
Haywood, C.C.A.Ky., 71 F.2d 834— 
Equitable Life As.sur. Soc. of U. S. 
V. Larocco, C.C.A.Pa., 68 F.2d 451— 
Ittleson V. Anderson. C.C.A.N.Y., 67 
F.2d 322—Fidelity & Casualty Co. 
of New York v. Martin, C.C.A. 
Mont., 66 F.2d 438—Ramsey v. 
Deepwater Oil Refineries. C.C.A. 
Okl., 65 F.2d 921—Laredo Nat, 
Bank v. Gordon, C.C.A.Tex.. 61 P. 
2d 906, certiorari denied 53 S.Ct. 
524, 289 U.S. 726. 77 L.Ed. 1476— 
Barringer v. Dinkier Hotels Co,, C. 
C.A.S.C., 61 F.2d 82—Detroit Fi¬ 
delity & Surety Co. v. U. S., C.C.A. 
Minn.. 59 F,2(1 56.5, certiorari denied 
53 S.Ct. 84. 287 U.S. 633, 77 L.Ed. 
549—Chicago, M., St. P. & P. R. Co. 
V. Plane!er.s, C.C.A.Iowa, 56 F.2d 
114—Southern Surety Co. v. Fidel¬ 
ity & Casualty Co., C.C.A.Iowa, 50 
P.2d 16—Queensboro Nat. Bank of 
City of New York v. Kelly, C.C.A. 
N.Y., 48 F.2d 574, 87 A.L.R. 1172, 
certiorari denied Kelly v. Queens¬ 
boro Nat. Bank of City of New 
York, 52 S.Ct. 9, 284 U.S. 620. 76 
L.Ed. 529—U. S. v. De Armond, C. 
C.A.Mo., 48 F.2d 465—Blackburn 
Const. Co. V. Cedar Rapids Nat. 
Bank, C.C.A.Okl., 37 F,2d 865, cer¬ 
tiorari denied 50 S.Ct. 409, 281 U. 
S. 765, 74 L.Ed. 1166—Russell 

Wheel & Foundry Co. v. U. S., C. 
C.A.Mich., 31 F.2d 826—Krauss 
Bros. Lumber Co. v. Mellon, C.C.A. 
Ala., 30 F.2d 901, Judgment as to 
costs amended on other grounds 
48 S.Ct. 527, 72 L.Ed. 1018, and cer¬ 
tiorari denied 49 S.Ct. 613, 279 U.S. 
872, 73 L.Ed. 1008—C. F. Childs & 
Co. V. Harris Trust & Savings 
Bank, for Use of American Surety 
Co., C.C.A.I11., 27 F.2d 633, certio¬ 
rari denied 49 S.Ct. 179, 278 U.S. 


653, 73 L.Ed. 563—Continental Ins. 
Co. of City of New York v. Fortner, 
C.C.A.Ky., 25 P.2d 398—Reynolds v. 
Zarlengo, C.C.A.Colo., 22 F.2d 626— 
American Smelting & Refining Co. 
V. Ilyman, C.C.A.Ky., 16 F.2d 39— 
Speelman v. Iowa State Traveling 
Men's Ass’n, C.C.A.Iowa, 4 P.2d 501 
—Louisville & N. R. Co. v. Cen¬ 
tral Iron & Coal Co., C.C.A.Ala., 284 
F. 250, affirmed 44 S.Ct. 441, 265 

U. S. 69, 68 L.Ed. 900—Tanner v. 
Ballard & Ballard Co., C.C.A.N.Y., 
273 F. 671—Kansas City Soap Co. 

V. Illinois Cudahy Packing Co., C. 
C.A.Kan., 265 F. 108—American 
Mercantile Corporation v. Spiel¬ 
berg. C.C.A.N.Y., 262 F. 492—Cuy- 
amel Fruit Co. v. Johnson Iron 
Work.s, C.C.A.La.. 262 F. 387, cer¬ 
tiorari denied 40 S.Ct. 481, 253 U. 
S. 485. 64 L.Ed. 1025. 

U, S. V. One Chevrolet 1986 Se¬ 
dan, Engine No. 4980926, Serial No. 
12 EAO 35274, D.C.N.Y., 12 F.Supp. 
793. 

4 C.J. p 902 note 12 [b]. 

Finding concluslvo on conflicting evi¬ 
dence 

U.S.—Fidelity-Phenix Fire Ins. Co. of 
New York v. Gla.sow, C.C.A.Wls., 18 
F.2d 957—Business Men's Assur. 
Co. of America v. Campbell, C.C.A. 
Neb., 18 F.2d 223. 

50. U.S.—Ungerleider v. Citizens 
Commercial & Savings Bank of 
Flint, C.C.A.Mich., 104 F.2d 718— 
U, S., for Use and Benefit of P. A. 
Bourquin & Co. v. Chester Const. 
Co., C.C.A.N.Y., 104 P.2d 64 8—Fed¬ 
eral Life Ins. Co. v. Rumpel, C.C.A. 
Mich., 102 F.2d 120—Webb v. Con¬ 
solidated Oil Co., C.C.A.Tex., 100 F. 
2d 865—^North American Accident 
Ins. Co. V. Anderson, C.C.A.Colo., 
100 F.2d 452—First Nat. Bank v. 
Continental Casualty Co., C.C.A. 
Tex., 100 F.2d 308, certiorari denied 
Continental Casualty Co. v. First 
Nat. Bank. 69 S.Ct. 833. 307 U.S. 
630, 83 L.Ed. 1513—^Morgan v. Penn 
Mut. Life Ins. Co., C.C.A.Mo., 94 F. 
2d 129—Continental Casualty Co. v. 
Shankel. C.C.A.Okl., 88 F.2d 819— 
Miller-Crenshaw Co. v. Colorado 
Mill & Ellevator Co., C.C,A.Ark., 84 
F.2d 930—Indiana Macaroni Co. v. 
Moscahlades Bros., C.C.A. Pa., 83 
F.2d 891—Chisholm v. Gilmer, C.C. 
A.Va., 81 F.2d 120, affirmed 67 S. 
Ct. 66, 299 U.S. 99, 81 L.Ed. 63, re¬ 
hearing denied 57 S.Ct. 229, 299 U. 
S. 623, 81 L.Bd. 468—Perkins v. 
Prudential Ins. Co. of America, C. 
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C.A.III., 69 F.Zd 218—Frick Co. r. 
Rubcl Corporation, C.C.A.N.Y., 62 
P.2d 766—New York Life Ins. Co. 
V. Ollich, C.C.A.Ohio, 42 P.2d 399— 
Clapper v. Gamble, C.C.A.Mo., 28 P. 
2d 766—^AStna Ins. Co, of Hartford, 
Conn., V. Licking Valley Milling 
Co., C.C.A.Ky., 19 F.2d 177, certio¬ 
rari denied 48 S.Ct. 37, 275 U.S. 541, 
72 L.Ed. 416—Krauss Bros. Lumber 
Co. V. Mellon, C.C.A.Ala., 18 P.2d 
369, reversed on other ground.^ 48 
S.Ct. 358, 276 U.S. 386, 72 L.Ed. 
620, amended on other grounds 48 
S.Ct. 527, 72 L.Ed. 1018, and man¬ 
date conformed to, C.C.A., 30 P. 
2d 901, certiorari denied 49 S.Ct. 
513. 279 U.S. 872, 73 L.Ed. 1008— 
Andrus v. Hutchinson, C.C.A.Tex., 
17 F.2d 472, certiorari denied 47 S. 
Ct. 770, 274 U.S. 761, 71 L.Ed. 1339 
—Swift & Co. V. Columbia Ry., Gas 
& Electric Co., C.C.A.S.C., 17 F.2d 
46, 51 A.L.R. 983—First Nat. Bank 
v. First Utah Nat. Bank of Ogden, 
Utah, C.C.A.Utah, 16 F.2d 913, cer¬ 
tiorari denied First Nat. Bank of 
Ogden, Utah, v. Fir.st Nat. Bank of 
Rigby, Idaho. 47 S.Ct. 473, 273 U. 
S. 760, 71 L.Ed. 878—.lacksson v. 
Bell, C.C.A.Neb., 14 F.2d 61—New 
England Mut. Life Ins. Co. of Bos¬ 
ton, Ma.ss., V. Clinchfleld Coal Cor¬ 
poration, C.C.A.W.Va., 9 F.2d 46— 
Larabeo Flour Mills Corporation v. 
City Flour & Grain Co., C.C.A.S.C., 
9 F.2d 44—Linsky v. U. S., C.C.A. 
Mass., 6 F.2d 869—Coal & Iron Nat. 
Bank of City of New York v. Su¬ 
zuki, C.C.A.N.Y., 3 F.2d 764—Het- 
trick Mfg. Co. v. Waxahachle Cot¬ 
ton Mills, C.C.A.Ohio. 1 F.2d 913. 

Keyes v. Security State Bank of 
Strasburg, N. D., C.C.A.N.D., 300 P. 
897—Vogt Bros. Mfg. Co. v. Sloas- 
Shcffleld Steel & Iron Co., C.C.A. 
Ky., 297 P. 54—Meyer & Chapman 
State Bank v. First Nat. Bank, C. 
C.A.Wyo., 291 F. 42—Knoblock v. 
Gilchrlst-Pordney Co., C.C.A.Mtss., 
286 F. 679—N. K. Pairbank Co. v. 
Canal-Commercial Trust & Savings 
Bank, C.C.A.La., 28 G P. 648 —Letts 
V. Cincinnati Iron & Steel Co., C.C. 
A.Ohlo, 285 P. 707—Gosho Co. v. 
Southern Pac. Co., C.C.A.Tex., 286 
P. 227, certiorari denied 43 S.Ct. 
620, 262 U.S. 742, 67 L.Ed. 1210— 
Mohawk Oil Corporation v. Simp¬ 
son, C.C.A.TCX., 286 F. 149—Thom- 
as-Bonner Co. v. Hooven, Owens & 
Rentschler Co., C.C.A.Ohio, 284 F. 
386—^Mayes v. U. S. Trust Co., C.C. 
A.Ky., 280 F. 25—Inmon v. State 
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§ 297(73). In General 

Qenerally, the court of appeals will disregard errors 
OP defects which do not affect the substantial rights of 
the parties; and whether error is harmless is dependent 
on the circumstances of the case as ascertained from the 
record. 

It is provided by statute, 28 U.S.C.A. § 2111, that 
on the hearing of any appeal in any case, the court 
shall give judgment after an examination of the 
record without regard to errors or defects which do 
not affect the substantial rights of the parties.50-50 
It is further provided by Federal Rules of Civil Pro¬ 
cedure, Rule 61, 28 U.S.C.A., that no error in either 
the admission or the exclusion of evidence and no 
error or defect in any ruling or order or anything 
done or omitted by the court or by any of the par¬ 
ties is ground for vacating, modifying or otherwise 


disturbing a judgment or order, unless refusal to 
take such action appears to the court inconsistent 
with substantial justice; and the court at every stage 
of the proceeding must disregard any error or de¬ 
fect in the proceeding which does not affect the sub¬ 
stantial rights of the partics.^O-^^ While Rule 61 
concerning harmless error is intended for the 
guidance of district courts, it should be heeded by 
appellate courts to make it effective.^®-®® 

Under these statutes and even apart therefrom, 
it is generally the rule that the court of appeals 
must disregard error which did not or could not have 
affected the substantial rights of the parties and 
it is recognized that error as such, unaccompanied 
by prejudice, is not ground for reversal.^2 jhe 
court of appeals should not reverse any judgment 


of Mississippi, CC.A.Miss., 278 F. 
23—South Atlantic Packing & Pro¬ 
vision Co. V. York Mfg. Co., C.C.A. 
Ga., 276 F. 509—Moore v. Lee Tire 
& Rubber Co. of New York, C.C.A. 
Utah, 273 F. 465—Lockhart v. Tri- 
St ate Loan & Trust Co., C.C.A.Tex., 
268 F. 523—Harriman Nat. Bank 
V. Seldomridge, N.Y., 240 F. Ill, 
153 C.C.A. 147, reversed on other 
grounds 39 S.Ct. 244, 249 U.S. 1, 63 
L.Ed. 443—Wilson v. Knowles, N. 
Y., 213 F. 782, 130 C.C.A. 440. 

D.C.—Counsclman v. Pitzer, 79 r.2d 
707, 65 APP.D.C. 71, certiorari de¬ 
nied 56 S.Ct. 310, 296 U.S. 650, 80 
L.Ed. 463—^Wardman Const. Co. v. 
Flynn, 54 P.2d 831, 60 App.D.C. 357 
—Lemon v. Martin, 3 F.2d 710, 55 
App.D.C. 186—Splain v. B. F. Good¬ 
rich Rubber Co., 290 F. 275, 53 App. 
D.C. 300—Campbell v. Willis, 290 
F. 271, 53 App.D.C. 296—Freeman 
V. W. B. Moses & Sons, 285 F. 898, 
52 App.D.C. 164. 

4 C.J. p 902 note 12 [b] (5). 

50.50 U.S.—Ahern v. Webb, C.A. 
Kan., 268 F.2d 45—Wong v. Swier, 
C.A.Wash., 267 F.2d 749—Creek- 
more V. Crossno, C.A.Okl., 259 F. 
2d 697—Hollman v. Brady, C.A. 
Alaska, 233 F.2d 877. 

60.55 U.S.—Illinois Terminal R. Co. 
v. Friedman, C.A.8, 208 F.2d 675, 
rehearing denied 210 F.2d 229— 
Downie v. Powers, C.A.Okl., 193 F. 
2d 760—^Atlantic Coast Line R. Co. 
V. Burkett, C.A.Ga., 192 F.2d 941— 
Hoag v. City of Detroit, C.A.Mich., 
185 F.2d 764. 

50.60 U.S.—Illinois Terminal R. Co. 
v. Friedman, C.A.Mo., 208 F.2d 675, 
rehearing denied 210 F.2d 229—Gil- 
lia V. Keystone Mut. Cas. Co., C.A. 
6, 172 F.2d 826, certiorari denied 70 
S.Ct. 67, 838 U.S. 822, 94 L.Ed. 499 
—^De Santa v. Nehi Corp., C.A.2, 
171 F.2d 696. 


51. U.S.—^Delaney v. International 
Harvester Co., C.A.Ill., 261 F.2d 150 
—Creekmore v. Crossno, C.A.Okl., 
269 F.2d 697—Duff v. Page, C.A. 
Nev., 249 F.2d 137—Loudermilk v. 
Fidelity & Cas. Co. of N. Y., C.A. 
Ga., 207 F.2d 881—Holt v. Werbe, 
C.A.Ark., 198 F.2d 910—Rudeen v. 
Lilly, C.A.Or., 196 F.2d 300—Atlan¬ 
tic Coast Line R. Co. v. Burkett, C. 
A.Ga., 192 F.2d 941—Commercial 
Credit Corp. v. U. S., C.A.Minn., 175 
F.2d 905—^Anchor Cos. Co. v. Mc¬ 
Gowan, C.C.A.Tex., 168 F.2d 323— 

U. S. V. A. H. Fischer Lumber Co., 
C.C.A.S.C., 162 F.2d 872—Farrow v. 
Dermott Drainage Dist., C.C.A.Ark., 
139 P.2d 800—Morgan v. Sun Oil 
Co., C.C.A.Tex., 109 F.2d 178, cer¬ 
tiorari denied 60 S.Ct. 1086, 310 U. 
S. 640, 84 L.Ed. 1408—Dallas Ry. & 
Terminal Co. v. Sullivan, C.C.A, 
Tex., 108 F.2d 681—Woods v. Get- 
telflnger, C.C.A.Ga., 108 P\2d 549— 
Virginia-Carolina Tie & Wood Co. 

V. Dunbar, C.C.A.N.C., 106 F.2d 383. 
D.C.—Goldberg v. Ravitz, 228 F.2d 

466. 97 IJ.S.App.D.C. 119—Sheckella 
V. Capital Transit Co., 227 F.2d 44, 
97 U.S.App.D.C. 29—Sher v. De Ha¬ 
ven, 199 F.2d 777, 91 U.S.App.D.C. 
267, certiorari denied 73 S.Ct. 797, 
345 U.S. 936, 97 L.Ed. 1363—Coxe 
V. Ballard, 41 F.2d 426, 59 App.D.C. 
337. 

B2. U.S.—Saunders v. Pool Shipping 
Co., C.A,Fla., 236 P.2d 729—State 
Farm Mut. Auto. Ins. Co. v. 
Bourne, C.A.La., 220 P.2d 921—U. 
S. V. Lane Motor Co., C.A.Okl., 199 
P.2d 495, affirmed 73 S.Ct. 469, 344 

U. S. 630, 97 L.Ed. 622—Tanlmura 

V. U. S., C.A.Cal., 195 F.2d 329— 
Wonnacott v. Denver & R. G. W. R. 
Co., C.A.Utah, 187 P.2d 607—Stand¬ 
ard Acc. Ins. Co. V. Terrell, C.A. 
Tex., 180 F.2d 1—^Thiel v. Southern 
Pac. Co., C.C.A.Cal., 169 P.2d 30, 
certiorari denied 69 S.Ct. 162, 335 
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U. S. 872, 93 L.Ed. 416, rehearing 
denied 69 S.Ct. 294, 335 U.S. 900. 
93 L.Ed. 435—Gulf Refining Co. v. 
Fetschan, C.C.A.Ohlo, 130 P.2d 129 
—New York Life Ins. Co. v. Rog¬ 
ers, C.C.A.Arlz., 126 F.2d 784—Har¬ 
grove V. American Cent. Ins. Co., 
C.aA.Okl., 125 P.2d 225—Pitcairn 

V. Perry, C.C.A.Mo., 122 F.2d 881, 
certiorari denied 62 S.Ct. 414, 314 
U.S. 697, 86 L.Ed. 557—Tillman v. 
National City Bank of New York, 
C.C.A.N.Y.. 118 P.2d 631, certiorari 
denied 62 S.Ct. 96, 314 U.S. 650, 86 
L.Ed. 521—U. S. V. Barton, C.C.A. 
F'la., IT7 P.2d 540—McCann v. New 
York Stock Exchange, C.C.A.N.Y., 
107 F.2d 908, certiorari denied 60 
S.Ct. 807, 309 U.S. 684, 84 L.Ed. 
1027, rehearing denied 60 S.Ct. 974, 
310 U.S. 666, 84 L.Ed. 1420—Ea.st- 
ern States Petroleum Co. v. Gilli¬ 
land Refining Co., C.C.A.Tex., 103 
P.2d 186—Morton Butler Timber 
Co. v. U. S., C.C.A.Tenn., 91 F.2d 
884—Milleson v. U. S., C.C.A.Mo., 
78 F.2d 60—Ingram v. Jones, C.C. 
A.Okl., 47 F.2d 135—Wolf berg v. 
State Mut. Life Assur. Co. of Wor¬ 
cester, Mass., C.C.A.MO., 36 r.2d 
171—Hutton V. Norfolk & W. Ry. 
Co., C.C.A.Ohio, 28 P.2d 874—P. C. 
Ayres Mercantile Co. v. Union Pac. 

R. Co., C.C.A.C 0 I 0 ., 16 F.2d 305— 
Chicago Ry. Equipment Co. v. Su¬ 
perior Charcoal Iron Co., C.C.A. 
Mich., 12 P.2d 235—Central R. Co. 
of New Jersey v. Monahan, C.C.A. 
N.Y., 11 F.2d 212—Erie R. Co. v. 
Murphy, C.C.A.N.Y., 9 P.2d 525— 
Passaic Valley Sewerage Com’rs v. 
Holbrook, Cabot & Rollins Corpo¬ 
ration, C.C.A.N.J., 6 P.2d 721, cer¬ 
tiorari denied 46 S.Ct. 107, 269 U. 

S. 582, 70 L.Ed. 423—West Tennes¬ 
see Grain Co. v. J. C. Shaffer & Co., 
C.C.A.Tenn., 299 F. 197—^Morris 
Land & Cattle Co. v. Kilpatrick, 
Tex., 256 F. 788, 168 C.aA. 184— 
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unless it believes that such error as was committed 
materially affected the merits of the action,^2.6 and 
a party cannot complain of mere irregularities from 
which he has suffered no harm.^ 2.10 Whether, in 
any given instance, an error is harmless depends 
largely on the circumstances of the particular case, 
and is to be determined solely from the rccord.^^ 


Error will be considered harmless and not to op¬ 
erate to reverse the judgment appealed from where 
such judgment is clearly correct on the merits,or 
where the error could not have affected the final 
result and it is a rule of universal application 
that appellant cannot complain of errors which were 
favorable to himself.^*7 Technical or formal errors 


Cornpagni6 G€nf‘reale Transatlanti- 
tifjue V. Bump, N.Y., 234 F. 52, 148 
C.‘".A. 68, certiorari denied 37 S.Ct. 
Ill, 242 U.S. 642, 61 L.Ed. 542. 

52.5 U.S.—Partlow v. Goldstein, C. 

A.Mo., 263 F.2d 169. 

52.10 U.S.—N. L. R. B. v. Whitten- 

bergr, C.C.A.5, 165 P.2d 102. 

53. U.S.—^Worcester v. Pure Torpe¬ 
do Co., C.C.A.Ill., 127 F.2d 945— 
Morton Butler Timber Co. v. U. S., 
C.C.A.Tenn., 91 F.2d 884. 

Importance 

Importance of issue is to be con¬ 
sidered in assessing prejudicial ef¬ 
fect of trial error. 

U.S.—McGlothan v. Pennsylvania R. 
Co., C.A.Pa., 170 F.2d 121. 

Setting 

Where case was spiritedly contest¬ 
ed by able counsel with little, if any, 
agreement on any major issue, the 
reviewing court must guard against 
tho magnification on appeal of in¬ 
stances which were of little impor¬ 
tance in their setting. 

U.S.—Dougherty v. Waterman S. S. 
Corp., C.A.Pa., 265 F.2d 284. 

54. U.S.—Gila Valley Irr. Dist. v. 

U. S., C.C.A.Arlz., 118 F.2d 507— 
Pappas V. Baltimore & O. R. Co., C. 
C.A.Ohio, 37 F.2d 271—Great Amer¬ 
ican Ins. Co. V. Johnson, C.C.A.W. 
Va., 27 F.2d 71, certiorari denied 
49 S.Ct. 29, 278 U.S. 629, 73 L.Ed. 
. 548 . 

55. U.S.—Witmer v. U. S., C.C.A.Pa., 
96 P.2d 745—Moon Motor Car Co. 

V. Moon, C.C.A.MO., 58 F.2d 90. 
Substantial justice done 

Where sub.stantial justice has been 
done, reviewing court will affirm cor¬ 
rect result on that basis, even though 
some error may have been commit¬ 
ted. 

U.S.—Hudson v. Wylie, C.A.Cal.. 242 
I'\2d 435, certiorari denied 78 S.Ct. 
39, 355 U.S. 828, 2 L.Ed.2d 41. 
Procedural shadings 

Appellate courts should not seize 
upon procedural shadings In order to 
reverse cases properly decided. 
U.S.—Griffeth v. Utah Power & Light 
Co., C.A.Idaho, 226 F.2d 6C1. 

56. U.S.—^Atlantic Greyhound Cor¬ 
poration v. McDonald, C.C.A.N.C., 
125 P.2d 849—^Wenzel & Henoch 
Const. Co. v. Metropolitan Water 
Dist. of Southern California, C,C. 
A.Cal., 115 F.2d 25, certiorari de¬ 
nied Wenzel & Honock Const. Co. 
V, Metropolitan Water Dist. of 


Southern California, 61 S.Ct. 834, 
313 U.S. 560, 85 L.Ed. 1520—May¬ 
nard V. Finney, C.C.A.Ga., 92 F.2d 
454, certiorari denied 68 S.Ct. 647, 
303 U.S. 648, 82 L.Ed. 1109—Llciuid 
Veneer Corporation v. Smuckler, C. 
C.A.Cal., 90 F.2d 196—Geo. A. 
Moore & Co. v. Mathieu, C.C.A.Cal.. 
13 F.2d 747. certiorari denied 
Moore & Co. v. Mathieu, 47 S.Ct. 
242, 273 U.S. 733, 71 L.Ed. 864— 
Austro-American S. S. Co. v. Thom¬ 
as, N.Y.. 248 F. 231, 160 C.C.A. 309, 
L.R.A.1918D 873. 

Wiener v. Union Trust Co., D.C. 
Mich., 261 F. 709. 

Party not entitled to succeed 

Unsuccessful party cannot com¬ 
plain of any error committed at the 
trial where not entitled to succeed 
in any event. 

U.S.—Kustoff V. Chaplin, C.C.A.Cal., 
120 F.2d 551—Hornblower v. City 
of Pierre. S.D., 241 F. 450, 164 C.C. 
A. 282—Howland v. Corn, N.Y., 232 
F. 35, 146 C.C.A. 227—^Vagaszki v. 
Consolidation Coal Co., N.Y., 225 F. 
913, 141 C.C.A. 37. 

4 C.J. p 909 note 67. 

Direction of verdict 

Statements made in the presence of 
the jury were not prejudicial to 
plaintiff where a verdict was direct¬ 
ed for defendant. 

D.C.—Leonard v. Northwestern Nat. 
Ins. Co. of Milwaukee, Wis., 290 F. 
318, 63 App.D.C. 343. 

57. U.S.—International Broth. of 
Teamsters, Chauffeurs, Warehouse¬ 
men and Helpers of America, Lo¬ 
cal No. 839 V. Morrison-Knudsen 
Co., C.A.W’^ash., 270 F.2d 630— 
Freedman v. U. S., C.A.Ohio, 266 
F.2d 291—Bank of America Nat. 
Trust & Sav. Ass’n v. Hayden, C.A. 
Cal., 231 F.2d 695—Kakias v. U. S. 
Steel Co.. C.A.Pa., 214 F.2d 434— 
Fidelity Ins. Agencies v. Citizens 
Cas. Co. of N. Y., C.A.I11., 194 F.2d 
43 —Department of Water & Power 
of City of Los Angeles v. Okonite- 
Callendor Cable Co., C.A.Cal., 181 
F.2d 376—Ettman v. Federal Life 
Ins. Co., C.C.A.Mo., 137 F.2d 121, 
certiorari denied 64 S.Ct. 193, 320 
U.S. 786, 88 L.Ed. 472, rehearing 
denied 64 S.Ct. 265, 320 U.S. 816, 88 
L.Ed. 492—Countee v. U. S., C.C.A. 
Ill., 127 F.2d 761—Meissner v. Pa¬ 
pas, C.C.A.Wis.. 124 F.2d 720—Co¬ 
lumbia Casualty Co. v. Thomas, C. 
C.A.Fla., 101 P.2d 161—U. S. to Use 
of Stallings v. Starr, C.C.A.N.C., 20 
P.2d 803—^A. Hartman & Co, v. 
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Sanchez, C.C.A.Puerto Rico, 12 P. 
2d 649—Von Crome v. Travelers’ 
Ins. Co. of Hartford, Conn., C.C.A. 
Mo., 11 P.2d 350, certiorari denied 
46 S.Ct. 482, 271 U.S. 666, 70 L.Ed. 
1140—Mann v. Dempster, N.Y., 181 
P. 76, 104 C.C.A. 110. 

Fartionlar favorabls sxrors 

(1) Admission or exclusion of evi¬ 
dence. 

U.S.—^Highway Const. Co. of Ohio v. 
City of Miami, Fla., C.C.A.Fla., 126 
F.2d 777—Maryland Casualty Co. 
V. Kern County, C.C.A.Cal., 83 F.2d 
774—U. S. V. Roberts, C.CJLColo., 
62 F.2d 694—Norfolk & W. Ry. Co. 
v. Collingsworth, C.C.A.Ohlo, 82 P. 
2d 561—Payne v. Connor, C.C.A.Me., 
274 F. 497—Port Wells Mill & Lum¬ 
ber Co. v. Crawford, C.C.A.Alaska, 
264 P. 935—Mullins Lumber Co. v. 
Williamson & Brown Land & Lum¬ 
ber Co., S.C., 255 F. 645, 167 C.C.A. 
21—Co-operative Raw Fur Co. v. 
American Credit Indemnity Co., 
Mich., 240 F. 67, 163 C.C.A. 103— 
Frederick Mfg. Co. v. Devlin, N.J., 
127 P. 71, 62 C.C.A. 53. 

(2) Submission of case or question 
to jury. 

U.S.—Kane v. American Tankers 
Corp. of Del., C.A.N.Y., 219 P,2d 
637—Chicago, M., St. P. & P. R. Co. 
V. Harrington, C.A.Mont., 186 P.2d 
88—Brayer v. John Hancock Mut. 
Life Ins. Co., C.A.N.Y., 179 F.2d 
925—Christenson v. Gorton-Pew 
Fisheries Co., C.C.A.N.Y., 8 F.2d 
689—Delaware, L. & W. R. Co. v. 
Pittinger, C.C.A.N.J., 293 F. 853— 
Central R. Co. of New Jersey v. De 
Busley, C.C.A.Pa., 261 P. 661. 

4 C.J. p 921 note 66. 

(3) Instructions. 

U.S.—^Ward v. Atlantic Coast Line R. 
Co., C.A.Fla., 265 P.2d 76—United 
Press Ass’ns v. Charles, C.A. Alas¬ 
ka, 245 F.2d 21, certiorari denied 
77 S.Ct. 1378, 354 U.S. 925, 1 L.Ed. 
2d 1435—State Mut. Life Assur. Co. 
V. Wittenberg, C.A.Ark., 239 P.2d 
87—Atchison, T. & S. F. Ry. Co. v. 
Seamas, C.A.Cal., 201 P.2d 140— 
Dow v. U. S. Steel Corp., C.A.Pa., 
195 F.2d 478—Chicago, St. P., M. & 
O. Ry. Co. V. Muldowney, C.C.A. 
Minn., 130 P.2d 971, certiorari de¬ 
nied 63 S.Ct. 626, 317 U.S. 700, 87 
L.Ed. 660—Blair v. National Secu¬ 
rity Ins. Co., C.C.A.N.J,, 126 F.2d 
955—Montgomery Ward & Co. v. 
Medline. C.C.A.N.C., 104 F.2d 485 
—Trinidad Asphalt Mfg. Co. v. Mc¬ 
Intosh, C.C.A.Miss., 100 F.2d 810— 
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will be deemed harmless on appeal.*>* On the other 
hand, the denial of due process is never harmless 

error. 5 8.5 

§ 297(74). Presumptions and Burden of 
Proof as to Effect of Error 

In the case of errors which are Intrinsically collateral 
or nominal, the record must not only establish error, but 
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also that the party complaining was prejudiced thereby; 
but a different rule prevails as to errors which, by fair 
and legitimate inference, have a potential connection with 
the final verdict or Judgment. 

In the case of errors which are intrinsically col¬ 
lateral and without influence on the final result, 
it is generally held that the record must not only 
establish error, but also that the party complaining 
was prejudiced thereby,^8 and denied some sub- 


American Credit-Indemnity Co. of 
New York v. E. R. Apt Shoe Co., 
C.C.A.N.H., 74 P.2d 345—Mer¬ 

chants’ Bank v. Hanna, C.C.A.Mo., 
78 P.2d 818—Shell Petroleum Cor¬ 
poration V. Scully, C.C.A.Lia., 71 F. 
2d 772—Cameron, Joyce & Co. v. 
McLouth, C.C.A.IIL, 70 F.2d 6—S. 
H. Kress Co. v. Bullock Shoe Co., 
C.C.A.Ala., 56 F.2d 713—.®tna Life 
Ins. Co. V. Windham, C.C.A.Tex,, 53 
F.2d 984—American Ry. Express 
Co. V. McDermott, C.C.A.Pa., 44 F. 
2d 955—Security Life Ins. Co. of 
America v. Brimmer, C.C.A.Mo., 36 
F.2d 176, certiorari denied 50 S.Ct. 
350. 281 U.S. 744. 74 L.Ed. 1157— 
Emlenton Refining: Co. v. Cham¬ 
bers. C.C.A.Pa., 35 P.2d 273. cer¬ 
tiorari denied 50 S.Ct. 160, 280 U. 
S. 612, 74 L.Ed. 654—Blakely v. 
Creene, C.C.A.W.Va., 24 F.2d 676— 
Land Co. of Florida v. Petty, C.C. 
A.Ga., 16 P.2d 942, certiorari denied 
47 S.Ct. 477, 273 U.S. 764, 71 L.Ed. 
880—Deal v. U. S., C.C.A.Alaska, 11 
P.2d 3, reversed on other grounds 
47 S.Ct. 613, 274 U.S. 277, 71 L.Ed. 
1045—Coast S. S. Co. v. Brady, C. 
C.A.Ala., 8 P.2d 16, certiorari de¬ 
nied 46 S.Ct. 103, 269 U.S. 578, 70 
Ij.Kd. 421—Cerseta Corporation v. 
Wessex-Campbell Silk Co., C.C.A. 
N.Y., 3 F.2d 236—M. W. Savage 
Factories v. Parker, C.C.A.Minn., 
294 F. 455—Richmond Ouano Co. v. 
E, I. Du Pont de Nemours & Co., 
C.C.A.Va., 284 F. 803—Hughes v. 
Chesapeake & Ohio Coal & Coke 
Co.. C.C.A.N.J., 269 F. 689—Dundee 
Petroleum Co. v. Clay, C.C.A.Okl., 
267 P. 145, certiorari denied 41 S. 
Ct. 377, 255 U.S. 674, 65 L.Ed. 793— 
Manchester St. Ry. v. Barrett, C.C. 
A.N.H.. 265 F. 657—Stultz v. Cous¬ 
ins. Tenn., 242 P. 794, 155 C.C.A. 
382—T.(auderdale County v. Kittel, 
Mias., 220 F. 593, 143 C.C.A. 615. 

Clark V. Erie R. Co., D.C.N.Y.. 
230 P. 478. 

D.C.—Stoger v. Cameron, 109 P.2d 
347, 71 App.D.C. 202. 

4 C.J. p 918 note 42, p 920 note 53. 

(4) Findings. 

U.S.—Walz V. Fidelity-Phoenix Fire 
Ins. Co. of New York, C.C.A.Mich., 
10 P.2d 22, certiorari denied F"idel- 
ity-Phcx*nix Fire Ins. Co. of New 
York V. Walz, 46 S.Ct. 481, 271 U. 
S. 665, 70 L.Ed, 1140. 

(6) Fact that a Judgment, decree, 
or verdict against appellant awards 


less relief than the prevailing party 
claims or is entitled to. 

U.S.—Goldenberg v. World Wide Ship¬ 
pers & Movers of Chicago, Inc., C.A. 
Ill., 236 P.2di 198—Arkan-sas Fuel 
Oil Co. V. City of Blackwell, C.C.A. 
Okl., 87 F.2d 60—Ohio Boulevard 
Land Corporation v. Greggory, C.C. 
A.Mich., 46 F.2d 263—Miami Valle.v 
Fruit Co. V. U. S., C.C.A.Ga.. 45 F.2d 
303, certiorari denied 51 S.Ct. 488, 
2S3 U.S. 841, 75 L.Ed. 1451—Wein¬ 
stein V. Laughlin, C.C.A.Mo., 21 F. 
2d 740—Denton v. Brocksmith, C.C. 
A.Miss., 299 F. 659—^American 

Lumber & Mfg. Co. v. Atlantic Mill 
& Lumber Co., C.C.A.Pa., 290 F. 632 
—Kaw field Oil Co. v. Braymer 
Drilling Co.. C.C.A.Kan., 287 F. 713 
—Chicago, B. & Q. R. Co. v. Gelvin, 
C.C.A.Mo., 238 F. 14. 151 C.C.A. 90. 
L.R.A.1917C, 983—^Venner v. Penn- 
s.vlvania Steel Co. of New Jersey. 
N.J., 233 F. 407. 147 C.C.A. 313— 
Pease v. Rathbun-Jones Engineer¬ 
ing Co., Tex., 228 F. 27.3, 142 C.C.A. 
665. affirmed 37 S.Ct. 283, 243 U.S. 
273, 01, L.Ed. 715. 

D.C.—National Metropolitan Bank of 
Wash. V. Stoner, 177 F.2d 37, 85 U. 
S.App.D.C. 157. 

(6) Fact that the verdict, judg¬ 
ment, or decree awards appellant re¬ 
lief or damages in excess of that to 
which he is entitled. 

U.S.—Clement v. Wilson, C.C.A.Okl., 
11 F.2d 355—Cronkhite v. Chaplin, 
C.C.A.Okl., 282 F. 679—Santa Mari¬ 
na Co. V. Canadian Bank of Com¬ 
merce, Cal., 264 F. 391. 165 C.C.A. 
611, certiorari denied 39 S.Ct. 493, 
250 U.S. 643, 63 L.Ed. 1186. 

(7) Taxation of only part of the 
costs against appellant. 

U.S.—Kohler v. Kohler, C.C.A.Mont., 
104 F.2d 38. 

(8) Remittitur of part of judgment 
against appellant. 

U.S.—Shane v. Warner Mfg. Corp., C. 
A.N.J., 229 F.2d 207, certiorari dis¬ 
missed Warner Mfg. Co. v. Shane, 
76 S.Ct. 860, 351 U.S. 959, 100 L.Ed. 
1481—Streckfus Steamers v. Shut- 
tleworth, C.C.A.W.Va., 86 F.2d 327, 
rehearing denied 8G F.2d 1013, cer¬ 
tiorari denied 57 S.Ct. 922, 301 U.S. 
694, 81 L.Ed. 1360. 

Begniring bond 

Whore plaintiff brought an action 
on an account for which defendant 
had given a note which had been lost 
by plaintiff, defendant cannot com¬ 
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plain that the court, by analogy to 
the proceeding permitted by stalute, 
in an action on a lost instrument, re¬ 
quired a bond to indemnify defendant 
against liability on the lost note, even 
though that requirement was not au¬ 
thorized, since it was favorable to de¬ 
fendant. 

D.C.—Freeman v. W. B. Moses & Sons, 
285 F. 898, 62 App.D.C. 164. 
Favorable evidence 

In an action for false arrest and 
imprisonment, recitals in a judg¬ 
ment on habeas corpus proceedings, 
introduced to prove plaintiff's release 
from arrest, that the warrant on 
which plaintiff was arrested was void 
and aflidavit of lunacy insufficient, 
because not accompanied by a phy¬ 
sician’s certificate, tended to show 
that plaintiff was released because 
of defects in the proceedings, not for 
want of probable cause, and were 
therefore favorable, and not prejudi¬ 
cial, to defendant. 

D.C.—Arnaud v. Langellottl, 269 F. 

857, 50 App.D.C. 205. 

68. U.S.—Brady v. Beams, C.C.A. 
Okl., 132 F.2d 985, certiorari denied 
63 S.Ct. 1032, 319 U.S. 74 7. 87 L.Ed. 
1702, rehearing denied 63 S.Ct. 1315, 
319 U.S. 784, 87 L.Ed. 1727— 

Scritchfield v. Kennedy, C.C.A.Okl., 
103 F.2d 467—General Motors Ac¬ 
ceptance Corporation v. American 
Ins. Co., C.C.A.Pla., 50 F.2d 803, cer¬ 
tiorari denied American Ins. Co. v. 
General Motors Acceptance Corpo¬ 
ration, 52 S.Ct. 130, 284 U.S. 676, 76 
L.Ed. 571—Garfield Aniline Works 
v. Zendle, C.C.A.N.J., 43 P.2d 537— 
Illinois Surety Co. v. U. S., 215 F. 
334, 131 C.C.A. 476, modified on oth¬ 
er grounds 36 S.Ct. 321, 240 U.S. 
214, 60 li.Ed. 609. 

4 C.J. p 1167 notes 94-96. 

58.5 U.S.—Republic Nat. Bank of 
Dallas v. Crippen, C.A.Tex., 224 F. 
2d 565. 

Procedural right 

Denial of a procedural right guar¬ 
anteed by the Constitution, such as a 
denial of the type of hearing guaran¬ 
teed by the due process clause, is nev¬ 
er "harmless error.’’ 

D.C.—Philadelphia Co. v. Securitien 
and Exchange Commission, 175 F. 
2d 808, 84 U.S.App.D.C. 73, vacated 
on other grounds 69 S.Ct. 1047, 337 

U. S. 901, 93 L.Ed. 1715. 

59. U.S.—Matanuska Val. Lines, Inc. 

V. Neal, C.A.Alaska, 256 F.2d 632— 
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stantial right.^9-5 It must appear affirmatively of 
record with reasonable clearness not only that error 
was harmful, but that it was harmful in a material 
degree.s^*^® Where nominal error appears, it will 
not be presumed to be prejudicial,and the bur¬ 
den of demonstrating prejudice resulting from error 
is on appcllant.^^-20 

A different rule prevails in the case of errors 
which, by fair and legitimate inference, have a po¬ 
tential connection with the final verdict or judgment, 
and if there is such error apparent on the face of 
the record a presumption of prejudice arises which 
cannot be disregarded, unless the record affirmative¬ 
ly discloses that the error was not prejudicial.®® 
The court will refuse to reverse for error only 
when it is certain that the error could not have 
prejudiced the complaining party;®®-® the error 
will be presumed to be injurious where it is not 
shown that it did not or could not prejudice the 


party against whom it was committed.®®*^® It 
has been held that in jury trials, erroneous rulings 
embodied in instructions are presumptively injurious 
and furnish grounds for reversal unless it affirma¬ 
tively appears that such instructions were harm- 
Icss.®®-!® There is a presumption that the giving of 
a charge not supported by substantial evidence was 
prejudicial.®®-^® 

§ 297(75). Application of Rules to Particular 
Errors 

The general rule that nonprejudicial errors do not 
constitute ground for reversal has been applied to various 
particular errors, including error as to the remedy or 
procedure used or followed, as to parties, and as to de¬ 
fective or insufficient pleadings. 

The general rule stated above that nonprejudicial 
errors do not constitute ground for reversal has 
been applied to error asserted on appeal as to the 
remedy or procedure used or followed,®^ and has 


Eastern States Petroleum Co, v. 
Gilliland Refining Co.. C.C.A.Tex., 
103 F.2d 186—Automobile Under¬ 
writers of Dps Moines, Iowa v. 
Rloemer, C.C.A.Nob., 94 F.2d 4 74— 
Cb-dse Nat. Bank of City of New 
York V. Fidelity & Deposit Co. of 
Maryland. C.C.A.N.Y., 79 F.2d 84— 
McCandless v. U. S., C.C.A.Hawaii, 
74 r’'.2d 696, reversed on other 
grounds 66 S.Ct. 764. 298 U.S. 342, 
SO L.Ed. 1206—Smith v. U. S., C.C. 
A.Ind.. 63 F.2d 262—In re Schulte- 
United, C.C.A.Mo,, 59 F.2d 563— 
Hector v. U. S.. C.C.A.Okl., 20 F.2d 
846—Parker v. Elgin. C.C.A.Tenn., 
6 F.2d 662—Sebastian Bridge Dist. 
V. Missouri Pac. R. Co., C.C.A.Ark., 
292 F. 346. certiorari denied 44 S.Ct. 
37, 263 U.S. 711, 68 L.Ed. 519— 
Dimmitt v. Breakey, C.C.A.Tex,, 267 
P. 792, certiorari denied 41 S.Ct. 13, 
254 U.S. 641, 65 L.Ed. 453—Miller 
V. Continental Shipbuilding Corpo¬ 
ration. C.C.A.N.Y.. 265 F. 158. 

4 C.J. p 912 note 77. 

59.5 U.S.—^Walsh v. Bekins Van 
Lines Co., C.A.Mo., 217 F.2d 388— 
Illinois Terminal R. Co. v. Fried¬ 
man, C.A.MO.. 208 F.2d 675, rehear¬ 
ing denied 210 P.2d 229. 

69.10 U.S.—Schwartz v. Eltel, C.C.A. 
Wis., 132 F.2d 760. 

69.15 U.S.—Schwartz v. Eltel, supra. 

Noxniiial errors In rulings on evidence 

U.S.—Jennings v. U. S., C.C.A.Ga., 73 
F.2d 470. 

Trivial or formal error in instme- 
tions 

U.S.—Scritchfleld v. Kennedy, C.C.A. 
Okl., 103 F.2d 467. 

69.20 U.S.—^Ahern v. Webb, CA..Kan., 
268 F.2d 45—U. S. V. Stoppelmann, 
C.A.MO., 266 P.2d 13—Laird v. Air 
Carrier Engine Service, Inc., C.A. 
Fla., 263 F.2d 243—SUts of Arkan¬ 


sas ex rel. La Gasse v. Godbehere. 
C.A.Ark., 261 F.2d 623—Berio Vend¬ 
ing Co. v. Massey, C.A.Mo., 260 F.2d 
832—Creekmore v. Crossno, C.A. 
Okl., 259 P.2d 697—^Wniliams v. Na¬ 
tional Sur. Corp., C.A.Ala., 2.67 F.2d 
771—Matanuska Val. Lines, Inc. v. 
Neal. C.A.Alaska. 265 F.2d 632— 
Railway Exp. Agency, Inc. v. Ep¬ 
person, C.A.Mo., 240 F.2d 189—Ro- 
woldt v. Perfetto, C.A.Minn., 228 P. 
2d 109, reversed on other grounds 
78 S.Ct. 180, 356 U.S. 116, 2 L.Ed.2d 
140. 

D.C.—Sher v. De Haven, 199 F.2d 777, 
91 U.S.App.D.C. 267, certiorari de¬ 
nied 73 S.Ct. 797, 346 U.S. 936, 97 
L.Ed. 1363. 

60. U.S.—^Worcester v. Pure Torpe¬ 
do Co.. C.C.A.in., 127 F.2d 946— 
Lynch v. Oregon Lumber Co., C.C. 
A.Or., 108 F.2d 283—Galllard V. 
Boynton, C.C.A.N.H., 70 P.2d 662— 
American Mills Co. v. Hoffman, 

C. C.A.N.T., 276 P. 285—Austro- 

American S. S. Co. v. Thomas, N. 
y„ 24 8 F. 231. 160 C.C.A. 309, L.R. 
A.1918D 873—Chicago, St. P., M. & 
O. Ry. Co. V. Kroloff, Iowa, 217 F. 
625, 133 C.C.A. 377. 

Coble V. Phillips Petroleum Co., 

D. C.Tex., 30 F.Supp. 39. 

4 C.J. p 911 note 74. 

Conduct of counsel 

Prejudice may be so highly prob¬ 
able a.s a result of Improper conduct 
of counsel that its nonexistence can¬ 
not Justifiably be assumed. 

U.S.—Dougherty v. Waterman S. S. 

Corp., C.A.Pa., 265 F.2d 284. 

Evidenoe 

(1) Where the record shows that 
evidence which may, not improbably, 
have had a part in the final outcome 
of the case has been erroneously ad¬ 
mitted for the jury’s consideration, 
prejudice will be presumed, and the 
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burden will rest on appellee to show 
affirmatively that no prejudice re¬ 
sulted. 

U.S.—Worcester v. Pure Torpedo Co., 
C.C.A.in., 127 P.2d 946—Farris v. 
Interstate Circuit, C.C.A.Tex.. 116 
American Mills Co. v. Hoffman, 
P.2d 409—Antietam Paper Co. v. 
Womble, C.C.A.Pla., 294 F. 796— 
National Biscuit Co. v. Nolan, 
Minn., 138 F. 6, 70 C.C.A. 436. 

4 C.J. p 913 note 85. 

(2) Similar principles apply to the 
exclusion of evidence. 

U.S.—Westall v. Osborne. N.T., 115 F. 
282, 63 C.C.A. 74. 

60.5 D.C.—Chichester Chemical Co. 
V. U. S., 49 F.2d 61G, 60 App.D.C. 
134. 

60.10 D.C.—Traver v. Smolik, 43 
App.D.C. 150. 

60.15 U.S.—Thomas v. Union Ry. 

Co., C.A.Tenn., 216 F.2d 18. 

60.20 U.S.—Evansville Container 
Corp. v, McDonald, C.C.A.Tenn., 132 
F.2d 80. 

61. U.S.—^N. L. R. B. V. Monsanto 
Chemical Co., C.A,8, 205 P.2d 763— 
Kerrigan’s Estate v. Joseph E. Sea¬ 
gram & Sons, C.A.Pa., 199 F.2d 694 
—Diamond A Cattle Co. v. Tschir- 
gi, C.A.S.D.. 181 F.2d 991—Krause 
Bottling Co. v. Pepsl-Cola Co., C.C. 
A.Md.. 168 F.2d 224—U. S. ex rel. 
Vassal v. Burning, C.C.A.N.Y., 152 
F.2d 455—Sofarelll Bros. v. Elgin, 
C.C.A.Md., 129 F.2d 785—^American 
Alliance Ins. Co. v. Brady Transfer 
& Storage Co., C.C.A.Iowa, 101 F.2d 
144—Irons v. Smith, C.C.A.S.C., 62 
F.2d 644—^Milwaukee Mechanics* 
Ins. Co. v. Ciaccio, C.C.A.111., 88 F. 
2d 153—Great American Ins. Co. v. 
Johnson, C.C.A. W.Va., 27 F.2d 71, 
certiorari denied 49 S.Ct. 29 , 278 U. 
S. 629, 73 L.Ed. 648—FidoUty * 
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been applied to error asserted as to parties,and ings®^ including rulings on demurrers,®®*® amend- 
defcctive or insufficient pleadings.®® Such rule also ments or supplemental pleadings,®®*i® and compel- 
applies to claimed error as to rulings on plead- 


Casualty Co. of New York v. Glenn, 
C.C.A.W.Va., 3 F.2d 913. 

4 C.J. p 927 note 40. 

Error keld prejudicial 
U.S.—Burke Grain Co. v. St. Paul- 
Mercury Indemnity Co., C.C.A.S.D.. 

94 F.2d 468, certiorari denied 58 S. 
Ct. 766, 303 U.S. 661, 82 L.Ed. 1120 
—Wood V. Phillips, C.C.A.N.C., 50 
F.2d 714. 

62. U.S.—Held V. Reid, C.A.N.M., 
269 F.2d 923—United Services Auto. 
Ass'n V. Russom, C.A.Tex., 241 F.2d 
296—Celanese Corp. of America v. 
John Clark Industries, C.A.Tex., 214 
F.2d 661—Wolfe v. Norris, C.A.Fla., 
189 F.2d 739—Momand v. Universal 
Film Exchanges, C.A.Mass., 172 F. 
2d 37, certiorari denied 69 S.Ct. 939, 
336 U.S. 967, 93 L.Ed. 1118, rehear¬ 
ing denied 69 S.Ct. 1493, 337 U.S. 
934, 93 L.Ed. 1740, rehearing denied 

69 S.Ct. 1629. 337 U.S. 961. 93 L.Ed. 
1760—Kincade v. Mlkles, C.C.A.Ark., 

144 F.2d 784—Grant v. Pilgrim, C.C. 
A.Alaska, 95 P.2d 562—Marlon 
Steam Shovel Co. v. Bertlno, C.C.A. 
Mo., 82 P.2d 541, rehearing denied 
82 F.2d 945, certiorari denied 57 S. 
Ct. 17, 299 U.S. 656, 81 L.Ed. 409— 
Long V. Stites, C.C.A.Ky., 63 P.2d 
866, certiorari denied 64 S.Ct. 69, 
290 U.S. 640, 78 L.Ed. 556—Garret- 
son V. National Surety Co., C.C.A. 
Fla., 63 F.2d 847, certiorari denied 
National Surety Co. v. Garretson, 
64 S.Ct. 55, 290 U.S. 638. 78 L.Ed. 
565—Bromfleld v. Trinidad Nat. 
Inv. Co., C.C.A.C 0 I 0 ., 36 F.2d 046, 71 
A.L.R. 542. 

D.C.—Belt V. Toomey, 218 F.2d 850, 

95 U.S.App.D.C. 39. 

Denial of intervention 

U.S.—Miami Showmen's Ass'n v. Ev¬ 
erybody’s Tabernacle, C.A.Fla., 175 
F.2d 1023—Kohler v. Humphrey, C. 
A.La., 174 F.2d 946. 

Error held prejudicial 

D.C.—Flynn v. Brooks, 105 F.2d 766, 

70 App.D.C. 243. 

63. U.S.—Gross v. U. S., C.A.Cal., 201 
F.2d 780—Red Top Cab & Baggage 
Co. V. Masilotti, C.A.Fla., 190 F.2d 
668—Sanderson v. Crowley, C.A. 
Tex., 180 F.2d 124—U. S. v. Gran- 
nis, C.A.N.C., 172 F.2d 607, certio¬ 
rari denied 69 S.Ct. 1160, 337 U.S. 
918, 93 L.Ed. 1727—Mar-Tex Real¬ 
ization Corp. V. Wolfson, C.C.A.N.Y., 

145 F.2d 360—Securities and Ex¬ 
change Commission v. Universal 
Service Ass'n, C.C.A.Ill., 106 F.2d 
232, certiorari denied Universal 
Service Ass’n v. Securities and Ex¬ 
change Commission, 60 S.Ct. 378, 
308 U.S. 622, 84 L.Ed. 519—Cuneo 
Press V. Claybourn Corporation, C. 
C.A.IU.. 90 F.2d 233—U. S. v. An¬ 
derson, C.C.A.Or., 70 F.2d 637— 


Winn V. Consolidated Coach Corpo¬ 
ration, C.C.A.Tenn., 66 F. 2d 256, cer¬ 
tiorari denied 64 S.Ct. 453, 291 U.S. 
668, 78 L.Ed. 1059, rehearing denied 
64 S.Ct. 667, 291 U.S. 651—Reming¬ 
ton Rand Business Service v. Wal¬ 
ter J. Peterson Co., C.C.A.Mich., 58 
P.2d 11—Lion Oil Refining Co. v. 
Albritton. C.C.A.Arlz., 21 F.2d 280 
—Pennsylvania R. Co. v. Wm. H. 
Muller & Co., C.C.A.Md., 15 F.2d 
635, certiorari denied 47 S.Ct. 449, 
273 U.S. 748, 71 L.Ed. 872—Key¬ 
stone Coal & Coke Co. v. Petro¬ 
vich, Pa., 227 F. 43, 141 C.C.A. 691. 
D.C.—Scholl V. Scholl. 162 F.2d 672. 
80 U.S.App.D.C. 292—Fitzhugh v. 
District of Columbia, 109 F.2d 837. 
71 App.D.C. 290. 

64. U.S.—Luther v. Maple, C.A.N.D., 
250 F.2d 916—Weber v. McKee. C.A. 
Tex., 216 F.2d 447—Bruce’s Juices, 
Inc. V. U. S., C.A.Fla., 194 F.2d 935 
—Love V. Royall, C.A.Minn., 179 F. 
2d 6—American Motorists Ins. Co. 
V. Napoli. C.C.A.La., 166 F.2d 24— 
Aaron Ferer & Sons v. Richfield Oil 
Corp., C.C.A.Cal., 150 F.2d 12— 
Walling V. Fairmont Creamery Co., 
C.C.A.Neb.. 139 F.2d 318—Towle V. 
Donnell, C.C.A.Tenn., 49 F.2d 49— 
Lauderdale County v. Kittel, Mis,?., 
229 F. 693, 143 C.C.A. 615—Yates v. 
Whyel Coke Co., Ohio, 221 F. 603, 
137 C.C.A. 327—Cummins Grocer 
Co. V. Talley, Tenn., 187 F. 607, 109 
C.C.A. 273. 

D.C.—Keyes v. Madsen, 179 F.2d 40, 
86 U.S.App.D.C. 24, certiorari denied 
70 S.Ct. 628, 339 U.S. 928, 94 L.Ed. 
1349. 

Answer 

A reference In the opinion of the 
court to the answer of a defendant 
who did not appeal is not ground for 
reversal where the answer of defend¬ 
ant who did appeal Justifies the de¬ 
cree. 

D.C.—Kellogg V. Mutual L. Ins. Co., 
25 App.D.C. 36. 

Error held prejudicial 
U.S.—McNaughton v. New York Cent. 
R. Co., C.A.Ind.. 220 F.2d 835— 
Standard Lumber Co, v. Interstate 
Trust Co., C.C.A.Fla., 82 F.2d 346, 
certiorari denied Interstate Trust 
& Banking Co. v. Standard Lumber 
Co., 67 S.Ct. 8, 299 U.S. 646, 81 L. 
Ed. 401. 

64.5 U.S.—Tippens v. Metropolitan 
Life Ins. Co., C.C.A.Ga., 99 F.2d 671 
—Town of Hamden v. American 
Surety Co., C.C.A.Conn., 93 F.2d 482, 
certiorari denied American Surety 
Co. V. Town of Hamden, 68 S.Ct. 
647, 303 U.S. 648, 82 L.Ed. 1109— 
Missouri State Life Ins. Co. ’ v. 

I Langreder, C.C.A.Ill., 87 F.2d 686— 
I Donald v, J. J, White Lumber Co., 
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C.C.A.MISS., «8 F.2d 441— Quinn v. 
Smith Co., C.C.A.Fla., 67 F.2d 784— 

U. S. Fidelity & Guaranty Co. v. 
Union Indemnity Co., C.C.A.Ala., 66 
F.2d 147—Sacramento Suburban 
Fruit Lands Co. v. Lindquist, C.C. 
A.Cal., 39 P.2d 900, certiorari de¬ 
nied 61 S.Ct. 31, 282 U.S. 863, 75 L. 
Ed. 756, and followed in C.C.A., 45 
P.2d 163—U. S. V. Fifteen Cases of 
Bred Spred, Raspberry Flavor, C.C. 
A.Ind., 35 P.2d 183—^American Sure¬ 
ty Co. of New York v. Blount Coun¬ 
ty Bank, C.C.A.Ala., 80 F.2d 882, 
certiorari denied 60 S.Ct. 19, 280 U. 
S. 661, 74 L.Ed. 616—Louisville Sir 
N. R. Co. V. Chatters, C.C.A.La., 26 
F.2d 403, reversed on other grounds 
49 S.Ct. 329, 279 U.S. 320, 73 L.Ed. 
711—U. S. Ca.sualty Co. v. Drew, C. 
C.A.Cal., 6 P.2d 498—U. S. v. North¬ 
ern Pac. Ry. Co., C.C.A.Wash., 293 
P. 657—National Surety Co. v. 
First Nat. Bank, C.C.A.Ala., 293 F. 
377—-Etna Life Ins. Co. v. CaiTee, 
C.C.A.Fla., 286 F. 657—United 
Verde Extension Mining Co. v. 
Koso, C.C.A.Ariz., 273 F. 369—U. 
S. V. Illinois Surety Co., Ill., 226 
F. 653, 141 C.C.A. 409, afilrmed 
Illinois Surety Co. v. John Davis 
Co., 37 S.Ct. 614, 244 U.S. 376, 61 L. 
Ed. 1206. 

4 C.J. p 931 note 10, p 932 note 32. 
p 935 note 66. 

C4.10 U.S.—Johnson v. U. S., C.A. 
Mont., 270 F.2d 488—Macris v. So- 
ciedad Marltima San Nicolas, S. A.. 
C.A.N.Y., 245 F.2d 708, certiorari de¬ 
nied 78 S.Ct. 364, 356 U.S. 922. 2 L. 
Ed.2d 353—Huse v. Consolidated 
Freightways, C.A.Wis., 227 F.2d 
426—Safeway Trails v. Allentown 
& Reading Transit Co., C.A.Md., 185 
F.2d 918—Studio Carpenters Local 
Union No. 946 v. Loew’s, Inc., C.A. 
Cal., 182 F.2d 168, certiorari denied 
71 S.Ct, 64, 340 U.S. 828, 95 L.Ed. 
608, rehearing denied 71 S.Ct. 194, 
340 U.S. 886, 95 L.Ed. 643—Finn v. 
Wood, C.A.N.Y., 178 F.2d 583—An¬ 
derson & Brown Co. v. Anderson, 
C.C.A.Ill., 161 F.2d 974—Lelshman 

V. Radio Condenser Co., C.C.A.Cal.. 
167 F.2d 890, certiorari denied 69 
S.Ct. 246, 336 U.S. 891, 93 L.Ed. 429, 
rehearing denied 69 S.Ct. 639, 336 
U.S. 921, 93 L.Ed. 1083—Conyers v. 
Cleveland, C.C.A.S.C., 87 P.2d 195— 
Pratt V. Stout, C.C.A.Mo., 86 P.2d 
172—U. S. for Use of Mengel Body 
Co. V. Metropolitan Body Co., C.C. 
A.Conn., 79 P.2d 177, 101 A,L.R. 662 
—^H. F. Wilcox Oil & Gas Co. v. 
Skidmore, C.C.A.Mo., 72 F.2d 748— 
Union Indemnity Co. v. Vetter, C.C. 
A.Fla., 40 F.2d 606—Ellerd v. Grif¬ 
fith, C.C.A.Tex., 29 P.2d 402, certio¬ 
rari denied 49 S.Ct. 480, 279 U.S. 
864, 73 L.Ed. 1003—^Norrie v. Loh- 
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ling or refusing to compel an elcction.^^ ic Similar- sional remedies.®® 
ly, the court of appeals will disregard nonprejudicial 

error with respect to motions directed to the plead- Also a reversal is not warranted in the case of 
ings/‘® variance between pleading and proof,®® in- harmless error with respect to references.®® grant 
terlocutory orders,®7 and extraordinary or provi- or denial of a jury trial,®®*® and the selection and 


man, C.C.A.N.Y., 16 P.2d 355—Fed¬ 
eral Bridge Co. v. Hanson County, 
C.C.A.S.D., 298 F. 924—Westwater 
V. Murray, Ohio. 245 F. 427, 157 C. 
C.A. 589—Erie R. Co. v. Schmidt, 
N.J., 225 F. 513, 140 C.C.A. 655. 

D.C,—Daly v. Sacks, 38 F.2d 388, 59 
App.D.C. 216. 

4 C.J. p 944 notes 82. 84. 

64.15 U.S.—R. P. C. V. Goldberg, C.C. 

A.111., 143 F.2d 762, certiorari de¬ 
nied 65 S.Ct. 117, 323 U.S. 770. 89 
L.Ed. 616, rehearing denied 65 S.Ct. 
266, 323 U.S. 817, 89 L.Ed. 649— 
Federal Reserve Bank of San Fran¬ 
cisco v. Idaho Grimm Alfalfa Seed 
Growers’ Ass’n, C.C.A.Idaho, 8 F.2d 
922, certiorari denied 46 S.Ct. 347, 
270 U.S. 646, 70 L.Ed. 778—Robbins 
V. Pennsylvania Co., Ohio, 246 F. 
435, 157 C.C.A. 697. 

65. U.S.—Mims v. Central Mfrs.' 
Mut. Ins. Co., C.A.Ala., 178 F.2d 56 
—Gaynor v. Metals Reserve Co., C. 
C.A.S.D., 166 F.2d 1011—Time, Inc.. 
V. Viobin Corp., C.C.A.Ill., 128 F.2d 
860, certiorari denied 63 S.Ct. 78, 
317 U.S. 673, 87 L.Ed. 640—Upton 
V. Harrison, C.C.A.N.C., 68 P,2d 232. 
certiorari denied 64 S.Ct. 718, 292 
U.S. 633, 78 L.Ed. 1486. 

D.C.—Brady v. Games, 128 F.2d 764, 
76 U.S. App.D.C. 47—Vansant v. 
IJndsley, 2 App.D.C. 421. 

Particular motions 
(1) Motion to strike. 

U.S.—MacKay v. American Potash & 
Chemical Co., C.A.Cal., 268 P.2d 512 
—Hines v. Fred Jones Co., C.A.Okl., 
229 F.2d 213, certiorari denied 77 
S.Ct. 32, 352 U.S. 824, 1 L.Ed.2d 47— 
Docker v. Korth, C.A.Utah, 219 F.2d 
732, certiorari denied, Mullett v. 
Korth, 76 S.Ct. 61, 350 U.S. 830, 100 
L.Ed. 740—McCoy v. Providence 
Journal Co., C.A.R.L, 190 F.2d 760, 
certiorari denied 72 S.Ct. 200, 342 U. 
S. 894, 96 L.Ed. 669—Maryland Cas. 
Co. V. Williams, C.A.Ga., 184 P.2d 
983—Davis v. Jefferson Standard 
Life Ins. Co., C.C.A.Ga., 73 P.2d 330, 
96 A.L.R. 599, certiorari denied 65 
S.Ct. 362, 294 U.S. 706, 79 L.Ed. 
1241, rehearing denied 55 S.Ct. 611, 
294 U.S. 732, 79 L.Ed. 1261—Rich¬ 
ard V. Thompson, C.C.A.Alaska, 72 
F.2d 807—Upton v. Harrison, C.C.A. 
N.C.. 68 P.2d 232, certiorari denied 
64 S.Ct. 718, 292 U.S. 633, 78 L.Ed. 
1486—Skolar v. Lehigh Valley R. 
Co., C.C.A.N.Y., 60 F.2d 893—Dlcka- 
son Goodman Lumber Co. v. Penn 
Mut. Life Ins. Co., C.C.A.Okl., 60 F. 
2d 225—Pacific Mut. Life Ins. Co. 
of California v. Barton, C.C.A.Fla., 
60 F.2d 362, certiorari denied 52 S. 

36 C.J.S.—80 


Ct. 29, 284 U.S. 647, 76 L.Ed. 660— 
Fort Worth Independent School 
Dist. V. A3tna Casualty & Surety 
Co., C.C.A.Tex.. 48 F.2d 1. 77 A.L.R. 
222 , certiorari denied 62 S.Ct. 24, 
284 U.S. 645, 76 L.Ed. 648—U. S. v. 
Golden, C.C.A.N.M.. 34 F.2d 367— 
Graff V. Town of Seward. Alaska, 
C.C.A.Alaska. 20 F.2d 816—Sunlight 
Carbon Co. v. St. Louis & S. F. R. 
Co., C.C.A.Okl., 15 F.2d 802—Mar¬ 
tin V. Brown, C.C.A.C 0 I 0 ., 294 F. 
436—Minnesota Mut. Inv. Co. v. 
McGlrr. C.C.A.Colo., 263 F. 847. 

4 C.J. p 939 note 22. 

(2) To make more definite and cer¬ 
tain. 

U.S.—^West Helena Consol. Co. v, Mc¬ 
Cray, Ark.. 256 F. 753, 168 C.C.A. 99, 
certiorari denied McCray v. West 
Helena Consolidated Co., 39 S.Ct. 
494. 250 U.S. 644, 63 L.Ed. 1186 . 
Error held prejudicial 
U.S.—Morgan Elec. Co. v. Neill, C.A. 
Alaska, 198 F.2d 119—^ICneberg v. 
H. L. Green Co., C.C.A.Ill., 89 F.2d 
100 . 

66. U.S.—Ruud V. American Packing 
& Provision Co., C.A.Idaho, 177 F.2d 
638—Hubshman v. Louis Keer Shoe 
Co., C.C.A.I11., 129 F.2d 137—Con¬ 
tinental Illinois Nat. Bank & Trust 
Co. of Chicago v. Ehrhart, C.C.A. 
Term., 127 F.2d 341—Farris v. Mey¬ 
er Schuman Co., C.C.A.Ill., 115 F.2d 
677—Metropolitan Life Ins. Co. v. 
Banion, C.C.A.Wyo., 106 F.2d 561, 
certiorari dismissed 60 S.Ct. 468, 
309 U.S, 691, 84 L.Ed. 1033~Title 
Guaranty & Surety Co. v. State of 
Missouri ex rel. and to Use of 
Stormfeltz, C.C.A.Mo., 105 F.2d 496 
—Midland Valley R. Co. v. Excel¬ 
sior Coal Co., C.C.A.Ark., 86 F.2d 
177 —El Dorado Refining Co. v. Ll- 
entz, C.C.A.Kan., 7 F.2d 811—Meade 
Fibre Co. v. Varn, C.C.A.S.C., 3 F. 
2d 520, certiorari denied 46 S.Ct. 23, 
269 U.S. 664, 70 L.Ed. 414—Ameri¬ 
can Ry. Express Co. v. Ewing 
Thomas Covering Co., C.C.A.Pa., 292 
F, 336—Druid S. S. Co. v. Allaun, 
N.Y., 255 F. 20, 166 C.C.A. 348. 
D.O.—Rabenovets v. Crossland, 137 
F.2d 675, 78 U.S.App.D.C. 64. 

4 C.J. P 946 note 14. 

07 , U.S.—State of Kansas ex rel. 
Beck V. Occidental Life Ins. Co., C. 
C.A.Kan., 95 F.2d 936, certiorari de¬ 
nied 69 S.Ct, 63, 305 U.S. 603, 83 L. 
Ed. 383—Buckeye Cotton Oil Co. v. 
Sloan, Tenn., 250 F. 712, 163 C.C.A. 
44. 

68 . Appoiatmeut of roooivor 

U.S.—Robbins v. Newberg, C.C.A. 
Alaska, 85 F.2d 754. 
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Attaelimeat or gamlshmont 

U.S.—Royal Indem. Co. v. Rexford, 

C. A.Fla., 197 F.2d 83—Lafkowitz v. 
Jackson. C.C.A.Mo., 13 F.2d 370. 

D.C.—Laughlin v. Bank of Commerce 
& Savings, 134 F.2d 530, 77 U.S.App. 

D. C. 312. 

Injunction 

(1) Error held harmless. 

U.S.—^Urbain v. Knapp Bros. Mfg. Co., 
C.A.Ohio, 217 F.2d 816, certiorari 
denied 76 S.Ct. 772, 349 U.S. 930, 9» 
L.Ed. 1260—Oklahoma Packing Co. 
V. Oklahoma Gas & Electric Co., C. 
C.A.Okl., 100 F.2d 770, reversed on 
other grounds 60 S.Ct. 215, 308 U.S. 
630, 309 U.S. 4, 84 L.Ed. 447, 637, re¬ 
hearing denied 60 S.Ct. 465, 309 U.S. 
693, 84 L.Ed. 1084—City of Louis¬ 
ville V. Louisville Home Telephone 
Co., C.C.A.Ky., 279 F. 949—King v. 
Weiss & I-esh Mfg. Co., C.C. A. 
Tenn., 266 F. 267. 

(2) Error held prejudicial. 

U.S.—Western Fruit Growers v. U. S., 
C.C.A.Cal., 124 F.2d 381. 

69. U.S.—Johnson Fare Box Co. v. 
National Rejectors, Inc., C.A.Mo., 
269 F.2d 348—Towle v. Donnell, C.C. 
A.Tenn., 49 F.2d 49. 

Adams V. Osley, D.C.Ga., 255 F. 
117, affirmed, C.C.A., Osley v. 
Adams, 268 F. 114. 

69.5 U.S.—^United Press Ass’ns v. 
Charles, C.A.Alaska, 246 F.2d 21. 
certiorari denied 77 S.Ct. 1378, 354 

U. S. 926. 1 L.Ed.2d 1436—Freeman 
Contractors, Inc. v. Central Sur. & 
Ins. Corp., C.A.Iowa, 206 F.2d 607— 
Oklahoma Contracting Co. v. Mag¬ 
nolia Pipe Line Co., C.A.Tex., 195 
F.2d 391, certiorari denied 73 S.Ct. 
388, 344 U.S. 921, 97 L.Ed. 710— 
Tanimura v. U. S., C.A.Cal., 195 F.2d 
329—American Fidelity & Cas. Co. 

V. All Am. Bus Lines, C.A.Okl., 190 
F.2d 234—Sofarelll Bros. v. Elgin, 
C.C.A.Md., 129 F.2d 785—U. S. v. 
243.22 Acres of Land In Town of 
Babylon, Suffolk County, N. Y., C. 
C.A.N.Y., 129 F.2d 678, certiorari de¬ 
nied Lambert v. U. S., 63 S.Ct. 441, 
317 U.S. 698, 87 L.Ed. 668—Har¬ 
grove V. American Cent. Ins. Co., C. 
C.A.Okl., 125 F.2d 226. 

D.C.—Hurwitz v. Hurwits, 136 P.2d 
796, 78 U.S.App.D.C. 66, 148 A.L.R. 
226. 

Error held prejudicial 
U.S.—Schaefer v. Gunzburg, C.A.Cal., 
246 F.2d 11, certiorari denied 78 S. 
Ct. 46, 366 U.S. 831. 2 L.Ed.2d 43 — 
Leimer v. Woods, C.A.M 0 ., 196 F.2d 

I 828. 
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70. U.S.—Duff V. Page, CA.Nev., 249 
F.2d 137, certiorari denied 78 S.Ct. 
1139, 356 U.S. 975, 2 L.Ed.2d 1148 
—Hollman v. Brady, C.A.Alaska. 
233 F.2d 877—^Meier & Pohlmann 
Furniture Co, v. Troeger, C.A.Mo., 
195 F.2d 193~L.arson v. General 
Motors Corp., C.C.A.N.Y., 148 F.2d 
319, certiorari denied 66 S.Ct. 34, 
326 U.S. 745, 90 L.Ed. 445—U. S. v. 
Meyer, C.C.A.I11., 113 F.2d 387. cer¬ 
tiorari denied Meyer v. U. S., 61 S. 
Ct. 174, two cases, 311 U.S. 706, 85 
L.Ed. 459—Morgan v. Sun Oil Co., 
C.C.A.Tex., 109 F.2d 178. certiorari 
denied 60 S.Ct. 1086, 310 U.S. 640. 
84 L.Ed. 1408—Lowensteln v. Fed¬ 
eral Rubber Co., C.C.A.Mo., 85 F.2<1 
129—Kreger v. Baltimore & O. R. 
Co., D.C.Pa., 25 F.2d 726, afllrmed. 
C.C.A., 25 F.2d 728. 

Southern Fac. Co. v. Rauh, Or.. 
49 F. 69G, 1 C.C.A. 416. 

D.C.—Lewis V. Washington Ry. & 
Electric Co., 285 F. 977, 52 App.D.C. 
243. 

4 C.J. p 953 note 91. 

Prejudice not presumed 

Wliere jury had been full.v and 
properly informed as to their sworn 
duty, court could not presume exist¬ 
ence of prejudicial error Hri.sing from 
fact that questionnaires sent prospec¬ 
tive jurors by jury officials contained 
objectionable question “Are you op¬ 
posed to American form of govern¬ 
ment?” 

U.S.—Dortch V. New York Life Ins. 
Co., C.A.Ark., 2G8 F.2d 149—Dow 
V. Carnegle-Illinois Steel Corp., C. 
A.Pa., 224 F.2d 414, certiorari de¬ 
nied 76 S.Ct, 442, 350 U.S. 971, 100 
L.Ed. 842. 

Snor held prejudicial 

U.S.—Dow V. Carnegie-IllInoia Steel 
Corp., supra—Globe Indem. Co. v. 
Stringer, C.A.La., 190 F.2d 1017— 
Francone v. Southern Pac. Co., C. 

C. A.Tex., 145 P.2d 732. 

71. U.S.—Williams v. Nichols, C.A. 
Va., 266 F.2d 389—Dougherty v. 
Waterman S. S. Corp., C.A.Pa., 265 ! 
F.2d 284—Clegg v. Hardware Mut. 
Cas. Co., C.A.La., 2C4 F.2d 152— 
Nelson v. Grimes, C.A.Nob., 256 P. 
2d 816—Macartney v. Compagnie 
Generale Transatlantique, C.A.Or., 
253 F.2d 529—Affleck v. Chicago & 
N. W. Ry. Co., C.A.I11., 253 F.2d 
249—Luther v. Maple, C.A.N.D., 250 
F.2d 916—Mirabile v. New York 
Cent. R. Co., C.A.N.Y., 230 F.2d 498 
—Huse v. Consolidated Freight- 
ways, C.A.Wis., 227 P.2d 425—Ma¬ 
loney V. Tunnell, C.A.Del., 218 F.2d 
705—Tam Dock Lung v. Dulles. C. 
A.Cal., 218 P.2d 586—Ft. Worth & 

D. Ry. Co. V. Thompson, C.A.Tex., 
216 F.2d 790—Jennings v. Murphy, 
C.A.I11.. 194 P.2d 35—White v. Hold- 
•rby, C.A.Ga., 192 F.2d 722—U. S. 


V. 5 Cases, More or Dess, Contain¬ 
ing "Figlia Mia Brand,” C.A.Conn., 
179 F.2d 519. certiorari denied 5 
Cases, More or Less, Containing 
“Figlia Mia Brand” v. U. S., 70 S. 
Ct. 997, 339 U.S. 963, 94 L.Ed. 1372 
—Ruud V. American Packing & 
Provision Co.. C.A.Idaho, 177 F.2d 
538—California Western States Life 
Ins. Co. V. Vaughn, C.C.A.Wash., 
165 F.2d 945 — U. S. V. Playa De 
FI or Land & Imp. Co., C.C.A.Canal 
Zone. ICO P.2d 131—Baltimore & O. 
R. Co. V. Saunders. C.C.A.W.Va., 159 
F.2d 481—Andrews v. Hotel Sher¬ 
man. C.C.A.Ill.. 138 F.2d 524—May- 
field V. First Nat. Bank of Chatta¬ 
nooga. T«?nn.. C.C.A.Tenn., 137 F.2d 
1018—Pillsbury Flour Mills Co. v. 
Miller. C.C.A.Mo., 121 F.2d 297— 
Twachtm,an v. Connelly, C.C.A. 
Ohio. 106 F.2d 501—Hindel v. State 
Farm Mut. Auto Ins. Co. of Bloom¬ 
ington. III., C.C.A.Ind., 97 F.2d 777, 
certiorari denied State Farm Mut. 
Auto Ins. Co. of Bloomington, Ill. 
V. Hindel, 59 S.Ct. 153. 305 U.S. f>47. 
83 L.Ed. 418—Liverpool & London 
& Globe Ins. Co. of Liverpool. Eng¬ 
land, V. Nebraska Storage Ware¬ 
houses, C.C.A.Neb., 96 F.2d SO— 
Atlantic Greyhound Lines of West 
Virginia v, Metz. C.C.A.Va., 70 F.2d 
166, certiorari denied 55 S.Ct. 73, 
293 U.S. 562, 79 L.Ed. 662—Nelson 
V. Jadrijevics, C.C.A.Canal Zone, C8 
F.2d 681, certiorari denied 51 S.Ct. 
862, 292 U.S. 652, 78 L.Ed. 1501— 
American Trust Co. v. Butler, C.C. 
A.Fla., 47 F.2d 482—Crocker First 
Federal Trust Co. v. U. S., C.C.A. 
Cal., 38 F.2d 545—Federal Reserve 
Bank of San Francisco v. Idaho 
Grimm Alfalfa Seed Growers’ 
Ass’n, C.C.A.Idaho, 8 F.2d 922, cer¬ 
tiorari denied 46 S.Ct. 347, 270 U.S. 
646, 70 L.Ed. 778—^Denman v. Rich¬ 
ardson, C.C.A.Wash., 292 F. 19— 
Swiftwatcr Plantations Co. v. Da¬ 
vis, C.C.A.Miss., 287 P. 813—Arnold 
V. U. S., for Use of W. B. Guimarin 
& Co., C.C.A.S.C., 280 P. 338, error 
dismissed 44 S.Ct. 144. 263 U.S. 427, 
68 L.Ed. 371—Arkansas Anthracite 
Coal & Land Co. v. Stokes, C.C.A. 
Ark., 277 F. 625, certiorari denied 
4 2 S.Ct. 589, 259 U.S. 584, 66 L.Ed. 
1076—Fay v. Hill, Mo., 249 P. 416, 
161 C.C,A. 389—Southern Ry. Co. v. 
Board of Com’rs of Public Works 
of City of Union. S.C., 246 P. 383, 
158 C.C.A. 447. 

Alley V. Bessemer Gas Engine 
Co., C.C.Tex., 262 P. 94. 

D.C.—Shlma v. Brown, 133 F.2d 48, 
77 U.S.App.D.C. 116, certiorari de¬ 
nied 63 S.Ct. 982, 318 U.S. 787, 87 
L.Ed. 1164. 

PerlectloA not required 

Perfection in conduct of trial, al¬ 
though it may be the lodestar for 
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the federal judiciary, is not the stand¬ 
ard to apply on appeal. 

U.S.—Dougherty v. Waterman S. S. 

Corp., C.A.Pa., 265 F.2d 284. 
Befusal to hear argument 
U.S.—Kentucky Trust Co. v. Glenn, 
C.A.Ky., 217 V.2a 462—Bunker Hill 
& Sullivan Mining & Concentrating 
Co. V. Polak, C.C.A.Idaho. 7 F.2d 
683, certiorari denied 46 S.Ct. 106, 
269 U.S. 581, 70 L.Ed. 423. 

Xlefusing to cite for contempt 
D.C.—Lipsehutz v. Phillips, 273 F. 
748, 61 App.D.C. 20. 

Error held prejudicial 

(1) In general. 

U.S.—Lebeck v. WilliJim A. Jarvis, 
Inc., C.A.Pa., 250 F.2d 285—Ira.va- 
ni Mottaghi v. Barkey Importing 
Co., C.A.N.y., 244 F.2d 238. certio¬ 
rari denied 77 S.Ct. 1402, 354 U.S. 
939, 1 L.Ed.2d 1538—Straub v. Read¬ 
ing Co., C.A.Pa., 220 F.2d 177— 
P. W. Woolworth Co. v. Davis, C. 
C.A.Okl., 41 F.2d 342. certiorari de¬ 
nied 51 S.Ct. 33. 282 U.S. S59. 75 
L.Ed. 760—Union Pac. R. Co. v. 
Syas. Colo., 246 P. 661, 168 C.C.A. 
531. 

(2) Failure of the trial court to 
comply with a rule of court requir¬ 
ing it to disregard, at every stage 
of the proceeding, any error or de¬ 
fect in the proceeding which doe-s 
not affect the substantial rights of a 
party. 

D.C.—District of Columbia, to Use 
of Ilydroaeal Waterproofing Co., v. 
Sun Indemnity Co. of New York, 
82 F.2d 454, 65 App.D.C. 198—Di.s- 
triet of Columbia, to Use of Cam¬ 
bridge Wheatley Co., v. U. S. Cas- 
I ualty Co., 82 F.2d 453. 65 App.D.C. 
197—District of Columbia, to Use 
of Philip Carey Co., v. U. S. Cas¬ 
ualty Co., 82 F.2d 451, 65 App.D.C. 
195. 

(3) Where plaintilTs had come to 
court expecting to try one law\suit 
but had found themselves facing 
something quite different as result 
of trial court's permitting defendant 
to repudiate a crucial pre-trial stipu¬ 
lation and thereafter failing to ad¬ 
here to protective conditions implied¬ 
ly Imposed as a price for repudia¬ 
tion, reversal of Judgment for de¬ 
fendant was required. 

U.S.—Laird v. Air Carrier Engine 
Service, Inc., C. A.Fla., 263 F.2d 
948. 

72. U.S.—Groce v. Seder, C.A.N.J., 
267 F.2d 352—Dougherty v. Water¬ 
man S. S. Corp., C.A.Pa., 266 P.2d 
284—Continental Cas. Co. v. Rob¬ 
ertson, C.A.Ga., 245 F.2d 604-— 
Rotondo V. Isthmian S. S. Co., C. 
A.N.Y., 243 P.2d 681, certiorari de¬ 
nied 78 S.Ct. 63, 366 U.S. 834, 2 L. 
Ed.2d 46—Burch v. Heading Co., C. 
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A.Pn., 240 F.2(i 574, certiorari de¬ 
nied 77 S.Ct. 1049, 353 U.R. 965. 1 
L.li](!.2d 014—Daulton v. Southern 
X\ae. Co., C.A.Or., 237 F.2d 710, cer- 
tiorjiri denied 77 S.Ct. 564, 352 U. 
S. 1(105, 1 L.Ed.2d 54 9—Kraft Foods 
Co. V. WaJther Dairs'" Products, 
C.A.Wis., 234 F.2d 279, certiorari 
denied 77 S.Ct. 223, 352 U.S. 926, 1 
K.I'M. 2d 161 — Fisher Studio, Inc. v. 
Koew's Inc., C.A.N.Y., 232 F.2d 199, 
certiorari denied 77 S.Ct. 56, 352 
IT.S. 836, 1 lj.Fd.2d 55—Fort Worth 
I). Ry. Co. V. Harris, C.A.Tex., 
230 F.2d 680—Reynolds v. Peeler, 
C.A.N.Y., 223 F.2d 429, certiorari 
denied 76 S.Ct. 80. 350 U.S. 846, 100 
Iw.Kd. 754—Kane v. American Tank¬ 
ers Corp. of Del., C.A.N.Y., 219 F. 
2d 637—Plotkin v. National Comics 
Publications, C.A.N.Y., 217 F.2d 332 
—I Pushing' V. Metro-Goldwyn-May- 
er Distributing- Corp. of Tex., C.A. 
Tex., 214 F.2d 542 -Curd v. Todd- 
Johnson Dry Docks, C.A.Da., 213 
F.2d 864—Conry v. Baltimore O. 

R. Co., C.A.Pa., 209 F.2d 422— 

Hickey v. U. S., C.A.Pa.. 208 F,2d 
269, certiorari denied 74 S.Ct. 519. 
347 U.S. 919, 98 li.Fd. 1074'.Ed¬ 

wards V. Stoinns, C.A.Va., 207 F.2d 
734—Illinois Terminal K. Co. v. 
Creek, C.A.Mo.. 207 F.2d 475—Appli¬ 
ance Distributors v. Mercury Elec. 
Corp., C.A.Okl., 202 F.2d 651—Bu¬ 
cher V. Krfuiae, C.A.111., 200 F.2d 
576, certiorari denied Krause v. 
Bucher. 73 S.Ct. 1141. 345 U.S. 997. 
97 L.Ed. 1404, rehearing denied 74 

S. Ct. 17, 346 U.S. 842. 98 D.Ed. 363 
—Kanatser v. Chrysler Corp., C.A. 
Okl., 199 F.2d 610, certiorari denied 
Chrysler Corp. v. Kanatser, 73 S. 
Ct. 388, 344 U.S. 921. 97 D.Ed. 710 
—Hope Basket Co. v. Product Ad¬ 
vancement Corp., C.A.Mich., 187 F. 
2d 1008, certiorari denied 72 S.Ct. 
44, 342 U.S. 833, 96 L.Ed. 630—Tex¬ 
as Pacifle-Missouri Pac. Terminal 
R. of New Orleans v. Welsh, C.A. 
La., 179 F.2d 880—Travelers’ In.s. 
Co. V. Mabry, C.A.Tex., 179 F.2d 
216—Throckmorton v. St. Loiils- 
San Francisco Ry. Co., C.A.Mo., 179 
F.2d 165, certiorari denied 70 S.Ct. 
797, 339 U.S. 944, 94 L.Ed. 1359— 
Cunningham v. Olson Drilling Co., 
C.A.Tex., 171 F.2d 392—Low v. Nu- 
nan, C.C.A.2, 164 F.2d 261—Bowles 
V. Lentin, C.C.A.I11., 151 F.2d 615, 
certiorari denied Lentin v. Porter, 
66 S.Ct. 958, 327 U.S. 806, 90 L.Ed. 
1029, rehearing denied 66 S.Ct. 976, 
328 U.S. 877, 90 L.Ed. 1645—Nor¬ 
wood V. Great Am. Indem. Co., C. 
C.A.Pa., 146 F.2d 797—Hoffman v. 
Palmer, C.C.A.N.y.. 129 F.2d 976. 
affirmed 63 S.Ct. 477, 318 U.S. 109, 
87 L.Ed. 646, 144 A.L.R. 719, re¬ 
hearing denied 63 S.Ct. 767, 318 | 
U.S. 800, 87 L.Ed. 1163—-Scott v. 
Beams, C.C.A,Okl., 122 F.2d 777— 
Chapman v. Alton R. Co., C.C.A.Ill., , 


117 F.2d 669—National Labor Re¬ 
lations Board v. Ford Motor Co., 
C.C.A.C, 114 F.2d 905, certiorari de¬ 
nied 61 S.Ct. 621, 312 U.S. 689, 85 
L.Ed. 1126—Paul v. Elliott, C.C.A. 
Mont., 107 F.2d 872—Nelson v. Dev- 
ney, C.C.A.Wis., 102 F.2d 487— 
Ijiquid Venoer Corporation v. 
Smuekler, C.C.A.Cal., 90 F.2d 196 
—Streekfus Steamers v. Shuttle- 
worth. C.C.A.W.Va., 86 F.2d 327. 
rehearing denied 86 F.2d 1013, cer¬ 
tiorari denied 67 S.Ct. 922. 301 U.S. 
694, 81 L.Ed. 1350—Andrews v. 
Drake. C.C.A.Mich., 83 F.2d 767. 
certiorari denied 57 S.Ct. 35, 299 

U. S. 572, 81 L.Ed. 421—U. S. V. 
Harless, C.C.A.W.Va., 76 F.2d 317 
—Brumberger v. Burke, C.C.A.N.J., 
56 F,2d 54—Mason & Hanger Co. 

V. Burnam, C.C.A.Ky., 36 F.2d 330 

—Whiteside v. U. S., C.C.A.Or., 35 
F.2d 4.52—Payne v. Daugherty, C.C. 
A.Ncl).. 283 F. 353—Lyons v. U. S. 
Shipping Board Emergency Fleet 
Corporation. C.C.A.La., 278 144 

—Now York, N. H. & II. R. Co. v. 
Fruchtor. C.C.A.N.Y.. 271 F. 419, re¬ 
versed on other grounds 43 S.Ct. 38, 
260 U.S. 141, 67 D.Ed. 173—Arkan- 
,sas Grand Prairie Oil &. Gas Co. v. 
David.son. Pa.. 233 F. 641. 147 C.C. 
A. 440—Pennsylvania Co. v. Gan¬ 
ger. Ohio. 231 F. 851, 14 6 C.C.A. 4 7 
—Pennsylvania Co. v. Whitney, 
Ohio. 16!) F. 572. 95 C.C.A. 70— 
Johnson v. Roy, N.Y., 112 F. 256, 50 
C.C.A. 237. 

D.C,—Miller v. Potomac Elec. Power 
Co.. 192 F.2d 614, 90 U.S.App.D.C. 
27—Simpson Bros. v. District of 
Columbia, 179 F.2d 430, 85 U.S. 
App.D.C. 275—Kimmel v. Campbell, 
161 P.2d 378, 82 U.S.App.D.C. 121 
—Adams v. Capital Transit Co., 154 
F.2d 859, 81 U.S.App.D.C. 78—Sor¬ 
rels V. Alexander, 142 F.2d 769, 
79 U.S.App.D.C. 112—Gutshall v. 
Wood, 123 F.2d 174, 74 App.D.C. 
379—Bethlehem Steel Co. v. Nation¬ 
al Labor Relations Board, 120 F.2d 
641, 74 App.D.C. 62. 

Error held prejudicial 

U.S.—Knapp v. Kinsey, C.A.Mich.. 232 
P.2d 458, certiorari denied 77 S.Ct. 
131, 352 U.S. 892, 1 L.Ed.2d 86— 
I’helan v. Middle States Oil Corp., 
C.A.N.y., 220 F.2d 593, certiorari 
denied Cohon v. Glass, 76 S.Ct. 772, 
349 U.S. 929, 99 L.Ed. 1260—Korer 
v. Hoffman, C.A.7, 212 F.2d 211— 
Grounds v. Roth, C.A.Okl., 210 F. 
2d 239—Conry v. Baltimore & O. 
R. Co., C.A.Pa., 209 F.2d 422— 
Hickey v. U. S., C.A.Pa., 208 F.2d 
269, certiorari denied 74 S.Ct. 619, 
347 U.S. 919, 98 L.Ed. 1074—Vir¬ 
ginian Ry. Co. v. Armentrout, C.C. 
A.W.Va., 166 F.2d 400, 4 A.L.R.2d 
1064—American Motorists Ins. Co. 
V. Napoli, C.C.A.La.. 166 F.2d 24— 
Sprinkle v. Davis, C.C.A.Va., Ill F. 
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2d 926, 128 A.L.R. 1101—New York 
Life Ins. Co. v. Sparkman, C.C.A. 
Fla., 101 F.2d 484—Williams v. U. 
S., C.C.A., 93 F.2d 685—McCoy v. 
Universal Carloading & Distribut¬ 
ing Co., C.C.A.Ohio, 82 F.2d 342— 
Atlantic Refining Co. v. Jones, C.C. 
A.W.Va., 70 F.2d 89. 

Information as to instmotions 

It is reversible error for court not 
to afford counsel opportunity to make 
proper objections or to request in¬ 
structions, and court should inform 
counsel of its proposed action with 
respect to instructions in order that 
counsel may be able Intelligently to 
object to instructions. 

U.S.—^Western Machinery Co. v. Con¬ 
solidated Uranium Mines, Inc., C. 
A.Utah, 247 F.2d 685—Standard 
Fruit & S. S. Co. v. Hampton, C.A. 
La., 233 F.2d 782—Downie v. Pow¬ 
ers, C.A.Okl., 193 F.2d 760. 

73. U.S.—Reiner v. Northern Pac. 
Terminal (M. of Or., C.A.Or., 259 F. 
2d 438—Williams v. National Sur. 
Corp., C.A.Ala., 257 F.2d 771—Boett- 
ger V. Babcock & Wilcox Co,, C.A. 
Pa., 253 F.2d 854—Chesapeake & O. 
Ry. Co. V. Newman, C.A.Ohio, 243 
F.2d S04—^Heiselmoyer v. Pennsyl¬ 
vania R. Co., C.A.Pa., 243 F.2d 773, 
certiorari denied 78 S.Ct. 47, 355 
U.S. 833, 2 L.Ed.2d 44—Uhl v. Ech¬ 
ols Transfer Co., C.A. A la., 238 P.2d 
760—Sheffield Steel Corp. v. Vance, 
C.A.Mo., 236 F.2d 928—Texas & Pac. 
Ry. Co. V. Buckles, C.A.La., 232 F. 
2d 257, certiorari denied 76 S.Ct, 
1052, 851 U.S. 984, 100 L.Ed. 1498— 
Straub v. Reading Co., C.A.Pa., 220 
F.2d 177—Lanni v. Wyer, C.A.N.Y., 
219 B\2d 701—^Associated Petrole¬ 
um Carriers v. Beall, C.A.Ga., 217 
F.2d 607—Terminal Transport Co. 
v. Berry, C.A.Ky., 217 F.2d 32— 
Edwards v. Steinns, C.A.Va., 207 F. 
2d 734—Fidelity & Cas. Co. of N. 
Y. v. Williams, C.A.Tex., 198 F.2d 
128—Twentieth Century-Fox Film 
Corp. V. Brookside Theatre Corp., 
C.A.Mo., 194 F.2d 846, certiorari 
denied 72 S.Ct. 1035, 343 U.S. 942, 
96 L.Ed. 1348—^Jennings v. Murphy, 
C.A.I11., 194 F.2d 35—Throckmor¬ 
ton V. St. Louis-San Francisco Ry. 
Co., C.A.Mo.. 179 F.2d 165, certio¬ 
rari denied 70 S.Ct. 797, 339 U.S. 
944, 94 L.Ed. 1359—Marron v. At¬ 
lantic Refining Co., C.A.Pa., 176 F. 
2d 313, certiorari denied 70 S.Ct. 
611, 339 U.S. 923, 94 L.Ed. 1345— 
Stanezak v. Pennsylvania R. Co., 
C.A.I11.. 174 F.2d 43—Bratt v. West¬ 
ern Air Lines. C.A.Utah, 169 F.2d 
214, certiorari denied 69 S.Ct. 239, 
335 U.S. 886, 93 L.Ed. 426—Flem¬ 
ing V. Husted, C.C.A,Iowa, 164 F.2d 
65, certiorari denied 68 S.Ct. 661, 
333 U.S. 843, 92 L.Ed. 1127—Hen- 
wood V. Chaney, C.C.A.Mo., 156 P. 
2d 892, certiorari denied 67 S.Ct. 



§ 297(75) FEDERAL COURTS 


36 C.J.S. 


is prejudicial may warrant a reversal.^**®* 

The rule that error is not ground for reversal, 
if not prejudicial, also applies in the case of errors 


with respect to dismissal,nonsuit,or direction of 
verdict,’^® and the submission of issues or questions 
to the jury;'^^ but in some circumstances, error in 


113, 329 U.S. 760. 91 L.Ed. 655— 
Stevens v. U. S., C.C.A.Okl.. 146 F. 
2d 120—Dyess v. W. W. Clyde & 
Co., C.C.A.Utah, 132 F.2d 972— 
Heald V. Milburn, C.C.A.I11.. 125 F. 
2d 8—Thomson v. Boles, C.C.A. 
Minn., 123 F.2d 487—Dromey v. In¬ 
ter State Motor Freight Service, 
C.C.A.Ill., 121 r.2d 361—Braman 
V. Wiley, C.C.A.Ind., 119 F.2d 991 
—Phoenix Mut. Life Ins. Co. of 
Hartford, Conn. v. Harmegnies, C. 
C-A.Mo., 110 F.2d 20—Twachtman 
V. Connelly, C.C.A.Ohio, 106 F.2d 
501—^Morrow v. U. S., C.C.A.I11., 
101 P.2d 654, certiorari denied 69 
S.Ct. 836, 307 U.S. 628, 83 L.Ed. 
1511—^Mutual Life Ins. Co. of New 
York V. City Nat. Bank & Trust 
Co. of Chicago, C.C.A.Ill., 86 P.2d 
660—Kierce v. Central Vermont 
Ry., C.C.A.Vt., 79 F.2d 198, certio¬ 
rari denied Central Vermont Ry. 
V. Kierce, 56 S.Ct. 152, 296 U.S. 
629, 80 L.Ed. 447—Currier v. In¬ 
gram, C.C.A.N.H., 76 F.2d 783— 
Chicago & N. W. Ry. Co. v. Kelly, 
C.C.A.Mlnn., 74 F.2d 31—Town of 
Bolivar, Tenn., v. Kelly, C.C.A. 
Tenn., 69 F.2d 68—Prevette v. U. 
S., C.C.A.N.C., 68 F.2d 112, certio¬ 
rari denied 64 S.Ct. 633, 292 U.S. 
622, 78 L.Ed. 1478—Mason v. U. S., 
C.C.AVt., 63 F.2d 791—Fidelity & 
Casualty Co. of New York v. Nie¬ 
mann, C.C.A.Mo., 47 P.2d 1056— 
Lord & Spencer v. M. N. Stout Co., 
C.C.A.Mass.. 33 F.2d 60—Jacoby v. 
Kelley. C.C.A.N.J.. 296 F. 690— 
Michigan Mut. Life Ins. Co. v. Oliv¬ 
er, Ala., 266 F. 212, 167 C.C.A. 428, 
certiorari denied 39 S.Ct. 494, 260 
U.S. 646, 63 L.Ed. 1187—Puget 

Sound Electric Ry. v. Matson, 
Wash., 253 F. 33, 165 C.C.A. 63. 

D.C.—Illinois Packing Co. v. Atchi¬ 
son, T. & S. F. Ry. Co., C.A.Ill., 236 
F.2d 908—Berman v, Andenson, 232 
F.2d 66, 98 TJ.S.App.D.C. 56—Gar- 
held Memorial Ho.spltal V. Marshall, 
204 F.2d 721, 92 TJ.S.App.D.C. 234— 
Hockaday v. Red Line, 174 F.2d 154, 
85 U.S.App.D.C. 1. 9 A.L.R.2d 601— 
Bethlehem Steel Co. v. National 
Labor Relations Board, 120 F.2d 
641, 74 App.D.C. 62. 

Bsmarks on merits 

Generally, remarks of counsel to 
the Jury on the merits to constitute 
reversible error must be objected to 
at the time, be unwarranted by the 
pleadings, and evidence must have a! 
tendency to mislead or prejudice the 
Jury and be to more or less extent 
approved by the trial judge, 

U.S.—Russell V. Monongahela Ry. 
Co., D.C.Pa,, 169 F.Supp. 606, af¬ 
firmed. C.A., 262 F.2d 349. 


Erroneous argument Is rendered 
harmless by instruction to the jury 
to disregard It. 

D.C.—Washington Times Co. v. Bon¬ 
ner, 86 F.2d 836, 66 App.D.C. 280, 
110 A.L.R. 393. 

73.5 U.S.—^Associated Petroleum 

Carriers v. Beall, C.A.Ga., 217 F.2d 
607—Missouri-K.-T. R. Co. of Tex. 
V. Ridgway, C.A.Mo., 191 F.2d 363 
—^Altenbaumer v. Lion Oil Co., C. 

A. Tex., 186 P.2d 36, certiorari de¬ 
nied Lion Oil Co. V. Altenbaumer. 
71 S.Ct. 734, 341 U.S. 914, 96 L.Ed. 
1360—One Plymouth Auto. v. U. 
S.. C.C.A.Tex., 166 P.2d 186. rehear¬ 
ing denied 166 F.2d 431—Pillsbury 
Flour Mills Co. v. Miller, C.C.A. 
Mo., 121 F.2d 297—Twachtman v. 
Connelly, C.C.A.Ohio, 106 F\2d 601 
—Mutual Life Ins. Co. of New York 
V. City Nat. Bank & Trust Co. of 
Chicago, C.C.A.I11., 86 P.2d 660— 
Chicago & N. W. Ry. Co. v. Kelly. 
C.C.A.Mlnn.. 84 P.2d 669—London 
Guarantee & Accident Co. v. Woel- 
fle, C.C.A.Mo., 83 F.2d 325—Chicago. 

B. & Q. R. Co. V. Kelley, C.C.A. 
Neb., 74 P.2d 80—Etna Life Ins. 
Co. of Hartford, Conn. v. Kelley, C. 

C. A.MO., 70 P.2d 689, 93 A.L.R. 471 
—Panama Electric Co. v. Moyers, 
Canal Zone, 259 P. 219, 170 C.C.A. 
287—Quinette v. Pullman Co., Okl., 
229 P. 333, 143 C.C,A. 453, rehearing 
denied 233 F. 890, 147 C.C.A. 654. 

74. U.S.—Scubert v. Shaughnessy, 
C.A.N.Y., 233 F.2d 134—Ft. Worth 
& D. Ry. Co. V. Thompson, C.A. 
Tex., 216 P.2d 790—^Armenia v. 
Wyer, C.A.N.Y.. 210 P.2d 692— 

New York, C. & St. L. R. Co. v. 
Vardaman, C.A.Mo., 181 F.2d 769— 
Glllis V. Keystone Mut. Cas. Co., 
C.A.Ky., 172 F.2d 826, 11 A.L.R.2d 
466, certiorari denied 70 S.Ct. 67, 
338 U.S. 822, 94 L.Ed. 499—Rosen- 
feld V. Curtis Pub. Co., C.C.A.N.Y., 
163 F.2d 600—Reitmeister v. Heit- 
melster, C.C.A.hT.Y., 162 F.2d 691— 
Pickett V. Trixler, C.C.A.Ind., 93 
F.2d 178, certiorari denied 58 S.Ct. 
761. 303 U.S. 652, 82 L.Ed. 1113— 
Butler V. U. S., C.C.A.Neb., 261 
P. 841—Porter v. Coble, Neb.. 246 
F. 244, 168 C.C.A. 404. 

Dismissal of connterolaim 
U.S.—Luther v. Maple, C.A.N.D., 260 
F.2d 916—Huntington Palisades 
Property Owners Corp. v. Metropol¬ 
itan li’inance Corp. of Cal., C.A. 
Cal., 180 F.2d 132, certiorari denied 
70 S.Ct. 1027, 339 U.S. 980, 94 L.Ed. 
1384, rehearing denied 71 S.Ct. 16, 
340 U.S. 847, 96 L.Ed. 621. 
Hearing eviaenoe on a motion to dis. 
miss 


Shipbuilding Co., 16 F.2d 330, 66 
App.D.C. 385. 

Error held prejudicial 
U.S.—Herron v. Herron, C.A.Tex., 255 
P.2d 689—Peckham v. Scanlon, C. 
A.Ill., 241 F.2d 761—Wong Don 
Hong v. Dulle.s, C.A.Utah, 218 P.2d 
69—Miles v. Pennsylvania R. Co., 
C.C.A.I11., 168 P.2d 336—Schmidtke 
V. Conesa, C.C.A.Puerto Rico, 141 
F.2d 634. 

75. U.S.—Aiken Mills v. Boss Mfg. 
Co., C.C.A.N.Y.. 65 P.2d 344. 

76 . U.S.—Smith v. Reinauor Oil 

Transport, Inc., C.A.Mass., 256 P. 
2d 646—Benin casa v. Saia, C.A.N. 
J., 238 P.2d 561—Saunders v. Pool 
Shipping Co., C.A.Fla., 235 F.2d 
729—Co-Effleit^nt Foundation v. 
Woods, C.A.Tex., 171 F.2d 601— 
Omaha Packing Co. v. Pittsburgh. 
P. W. & C. Ry. Co., C.C.A.Ill., 120 
P.2d 594, certiorari denied 62 S.Ct. 
86, 314 U.S. 615. 86 L.Ed. 617— 
Cochran v. M & M Transp. Co., C.C. 
A.R.I., 110 F.2d 619—Zaks v. El¬ 
liott, C.C.A.S.C., 106 F.2d 426— 

Southern Tallow Co. v. David J. 
Joseph & Co., C.C.A.Fla., 101 P.2d 
862—Witmer v. U. S., C.C.A.Pa., 96 
P.2d 745—National Liberty Ins. Co. 
of America v. Police Jury of Natch¬ 
itoches Parlsli, C.C.A.La., 96 P.2d 
261—Ralston Purina Co. v. Ban- 
sau, C.C.A.I11.. 73 F.2d 430—Chick- 
asha Cotton Oil Co. v. Roden, C.C. 
A.Okl., 66 F.2d 127—General Tire 
Co. of Minneapolis v. Standard Ac¬ 
cident Ins. Co., C.C.A.Mlnn., 65 F. 
2d 237—Union Trust Co. of Cleve¬ 
land, Ohio V. Woodrow Mfg. Co., 
C.C.A.Iowa, 63 P.2d 602—Wlckwire 
V. Relnecke, C.C.A.Ill., 14 P.2d 95G. 
reversed on other grounds 48 S.tJt. 
43, 275 U.S. 101, 72 L,Ed. 184— 
Breakwater Co. v. Donovan, Ohio, 
218 F. 340, 134 C.C.A. 148—Lamar 
V. Spalding, N.J., 154 P. 27, 83 C.C. 
A. 111. 

D.C.—Hudson v. Lazarus, 217 F.2d 
344, 95 U.S.App.D.C. 16—^TVelss v. 
District Title Ins. Co., 121 F.2d 
900, 74 App.D.C. 126—Lemon v. 
Martin, 3 P.2d 710, 65 App.D.C. 18 6 
—Lake v. Parker, 2 F.2d 127, 65 
App.D.C. 78. 

4 C.J. p 1021 note 9, p 1022 notes 18, 
32, p 1023 note 39. 

Error held prejudicial 
U.S.—Cowles v. Ohio Farmers Ins. 
Co., C.A.Va., 242 F.2d 73—Fidelity 
Ins. Agencies v. Citizens Cas. Co. 
of N. Y., C.A.Ill., 194 F.2d 43. 

77 . U.S.—Garland Coal & Min. Co. v. 
Pew, C.A.Okl., 267 P.2d 786—Ward 
V. Atlantic Coast Line R. Co., C.A. 
Fla., 266 P.2d 76—Clegg v. Hard¬ 
ware Mut. Cas. Co.. C.A.La.. 264 F. 


D.C.—Zibell V. Meacham & Babcock 
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the submission of such issues may be prejudicial^'^*® | be reversed because of erroneous declarations of 
If no prejudice results therefrom, a cause will not I law by the court,or because of error in the con- 


2d 152—Connors v. Schmidt, C.A. 
Ohio, 257 P.2d 146—Holliday v. 
Great Atlantic & Pacific Tea Co., C. 
A.Mo., 256 P.2(l 297—Houisville & 

N. R. Co. V. Rochelle, C.A.Tenn., 
252 F.2d 730—Perlick v. Vick, C.A. 
Va.. 246 F.2d 144—Renaldl v. New 
York. N. H. & H. R. Co., C.A.N.Y., 
230 F.2d 841, 69 A.L..R.2d 1371— 
Merchants Motor Freight v. Down¬ 
ing. C.A.Iowa, 227 F.2d 247—Wie- 
land V. C. A. Swanson & Sons, C.A. 
N.y., 223 P.2d 26, certiorari denied 
76 s ot. 104, 850 U.S. 862, 100 L.Ed. 
765—Hudgins v. Gregory, C.A.Va., 
219 F.2d 255—Atlantic Coast Line 
R. Co. V. Johnson, C.A.Ga., 200 F. 
2d 619—Conry v. Baltimore & O. 
R. Co., C.A.Pa., 196 F.2d 120—Hol¬ 
ley Coal Co. V. Globe Indem. Co., 
C.A.W.Va., 186 F.2d 291—McCarty 
V. U. S., C.A.Ala.. 185 P.2d 620. re¬ 
hearing denied 187 F.2d 234—Co- 
lumltia Horse & Mule Commission 
Co. V. American Ins. Co., C.A.Tenn., 
173 F.2d 773—Southern Pac. Co. v. 
Carson, C.A.Cal., 169 F.2d 734— 
Anchor Cas. Co. v. McGowan, C. 
C.A.Tex., 168 F.2d 323—Shearer v. 
Porter, C.C.A.Mo., 166 F.2d 77— 
Crowe V. Gary State Bank. C.C.A, 
Ind., 123 F.2d 613—Reading Co. v. 
Larkin, C.C.A.Pa., 114 P. 2d 416, cer¬ 
tiorari denied 61 S.Ct. 176, 311 U.S. 
707, 85 L.Ed. 469—^Dallas Ry. & 
Terminal Co. v. Sullivan, C.C.A, 
Tex., 108 F.2d 681—North Ameri¬ 
can Accident Ins. Co. v. Tebbs, C. 
C.A.Utah, 107 F.2d 853, certiorari 
denied 60 S.Ct. 717, 309 U.S. 678, 84 
L.Ed. 1022—City of Reading v. 
Rae, C.C.A.Pa., 106 F.2d 458, certio¬ 
rari denied City of Reading v. Roe, 
60 S.Ct. 146, 308 U.S. 607, 84 L.Ed. 
508—Alabama Title & Trust Co. v. 
Millsap, C.C.A.Ala., 71 F,2d 618 
—Wabash Ry. Co. v. Beez, C.C.A. 
Ohio, 36 P.2d 480—Brill v. Read¬ 
ing Co., C.C.A.Pa., 16 P.2d 461— 
Erie Food Products Co. v. Inter¬ 
ocean Mercantile Corporation, C.C. 
A.Ohio, 299 F. 71—Lehigh Valley R. 
Co. V. Normile, N.Y., 254 F. 680, 166 
C.C.A. 178—United Pre.ss Ass’ns, v. 
National Newspapers Ass’n, Colo., 
254 P. 284, 165 C.C.A. 672—Chica¬ 
go Rys. Co. V. Kramer, Ill., 234 P. 
245, 148 C.C.A. 147—Canadian Pac. 
Ry. Co. V. Black, N.Y., 230 P. 798, 
145 C.C.A. 108—Coopersville Co-Op¬ 
erative Creamery Co, v. Lemon, 
Mich., 163 F. 145, 89 C.C.A. 695. 
D.C.—Hamilton Nat. Bank v. Belt,! 

210 F.2d 706, 93 U.S.App.D.C. 168. 

4 C.J. p 1023 notes 49, 64, p 1027 note 
91. 

Question on appeal 

(1) On appeal by railroad company 
from judgment for motorist in ac¬ 
tion for damages to automobile which 
collided with freight train at cross¬ 


ing, on ground that district court 
should have found motorist guilty of 
contributory negligence as a matter 
of law, question was whether, after 
examination of entire record, court 
of appeals was able to say that sub¬ 
stantial rights of defendant were 
prejudicially affected by submission 
to jury of issue of contributory neg¬ 
ligence. 

U.S.—Henwood v. Wallace, C.C.A.La., 
159 F.2d 263, certiorari denied 67 
S.Ct. 1310, 331 U.S. 820, 91 L.Ed. 
1837. 

(2) In view of provision of Feder¬ 
al Constitution guaranteeing right 
of jury trial to litigants in federal 
court, and of mandatory language of 
rule of Civil Procedure requiring, ex¬ 
cept under specified circumstances, 
trial of all issues so demanded to be 
by jury, appellate courts will not af¬ 
firm a wrongful denial of Jury trial 
unless convinced on record that trial 
judge’s conclusion as to sufficiency of 
evidence to take case to jury was not 
result of a resolution of conflicting 
testimony. 

U.S.—Freeman Contractors, Inc. v. 
Central Sur. & Ins. Corp., C.A. 
Iowa, 206 F.2d 607. 

(3) On appeal by defendant from 

judgment of federal district court in 
favor of plaintiff In action for in¬ 
juries sustained in collision between 
wagon of plaintiff and truck of de¬ 
fendant, on ground that evidence was 
insufficient to show that truck driver 
was negligent, and that evidence es¬ 
tablished that plaintiff was contribu- 
torlly negligent as a matter of law, 
question before the court of appeals 
was whether, after an examination of 
entire record, court of appeals was 
able to say that substantial rights of 
defendant were prejudicially affected 
by submission to Jury of Issues of 
negligence and contributory negli¬ 
gence. j 

U.S.—Southwestern Gas & Elec. Co. 

V. Cascio, C.A.La., 194 F.2d 966. 

Submission, of Issues of law 

U.S.—Glldner v. Baltimore & O. R. 
Co., C.C.A.N.Y., 90 F.2d 636—Pipe 
& Tube Bending Corporation of 
America v. Cornine-Hakanson Die- 
Casting Co.. C.C.A.N.J., 27 F.2d 32 
—^Mills Woven Cartridge Belt Co. 
V. Malley, C.C.A.Mass., 286 P. 841— 
Morris & Co. v. Pels & Co., C.C.A. 
Pa., 278 F. 172—Missouri Dist. Tel¬ 
egraph Co. V. Morris & Co., Mo., 
243 F. 481, 166 C.C.A. 179, certio¬ 
rari denied 38 S.Ct. 11, 246 U.S. 661, 
62 L.Ed. 631—^Philadelphia Casual¬ 
ty Co. V. Thacher, Mass., 236 P. 
869, 160 C.C.A. 131—Continental 
Public Works Co. v. Stein, N.Y., 232 
P. 669, 146 C.C.A. 617—Wilmoth v. 
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Hamilton, Pa., 127 P. 48, 61 C.C.1L 
684. 

77.5 U.S.—Allstate Ins. Co. v. 

Springer, C.A.Mich., 269 F.2d 805 
—Greyhound Corp. v. Ault, C.A. 
Ga., 238 P.2d 198—Casso v. Penn¬ 
sylvania R. Co., C.A.Pa., 219 F.2d 
303—^Mercer v. Byrons, C.A.Mass., 
200 F.2d 284—C. D. Johnson Lum¬ 
ber Corp. V. Hutchens, C.A.Or., 194 
P.2d 674—^Hartley v. Baltimore & 

O. R. Co., C.A.Pa., 194 F.2d 660 
—^Pierro v. Carnegie-Illinois Steel 
Corp., C.A.Pa., 186 P.2d 76—^Union 
Bag & Paper Corp. v. Mitchell, C. 
A.Ga., 177 F.2d 909—StricklanJ 
Transp. Co. v. Gunter, C.A.Ark., 
176 P.2d 747—Legler v. Kenning- 
ton-Saenger Theatres, C.A.Miss., 
172 P.2d 982—California Western 
States Life Ins. Co. v. Vaughn, C.C. 
A.Wash., 166 F.2d 946—Franklin v. 
Columbia Terminals Co., C.C.A.Mo., 
150 F.2d 667—Roth v. Swanson, C. 
C.A.Minn., 146 P.2d 262—Feldmann 
V. Connecticut Mut. Life Ins. Co. of 
Hartford, Conn., C.C.A.Mo., 142 F.2d 
628—^Williams v. Powers, C.C.A. 
Ohio, 135 F.2d 153—Fidelity & Cas. 
Co. of New York v. Pornaro Co., C. 
C.A.Ohio, 130 F.2d 877—McCrate v. 
Morgan Packing Co., C.C.A.Ohio, 
117 F.2d 702—Geraghty v. Lehigh 
Valley R. Co., C.C.A.N.Y., 70 P.2d 
300—Buckeye Cotton Oil Co. v. 
Sloan, Tenn., 260 F. 712, 163 C.C.A. 
44—Murray v. Third Nat. Bank of 
St. Louis, Ohio, 234 P. 481. 148 C.C. 
A. 217. 

D.C.—Henkel v. Varner, 138 P.2d 934, 
78 U.S.APP.D.C. 197. 

Particular errors 

(1) Failure or refusal to submit 
material issues to the Jury, or the 
withdrawal of material issues sub¬ 
mitted. 

U.S.—^Katila v. Baltimore & O. R. Co., 
C.C.A.Ohlo, 104 F.2d 842—Darling 
Shops of Tennessee v. Brack, C.C. 
A.Ark., 96 P.2d 136—Erie R. Co. v. 
Gallagher. N.Y., 255 F. 814, 167 C.C. 
A. 142—U. S. Cast Iron Pipe & 
Foundry Co. v. Eastham, Ala., 237 

P. 186, 160 C.C.A. 331—Chicago, St. 
P., M. & O. Ry. Co. V. Kroloff, Iowa, 
217 P. 626, 133 C.C.A. 377. 

(2) Error affecting only one of two 
counts of declaration is sufficient to 
require reversal of Judgment for 
plaintiff on general verdict fitting 
either count. 

U.S.—Travelers’ Ins. Co. v. Wilkes, C. 
C.A.Fla., 76 P.2d 701, certiorari de¬ 
nied Hlrsig V. Travelers Ins. Co., 
66 S.Ct. 120, 296 U.S. 604, 80 L.Ed. 
428. 

78. U.S.—Machaty v. Astra Pictures, 
Inc., C.A.N.Y., 197 F.2d 188, certio¬ 
rari denied 73 S.Ct. 29, 344 U.S. 827, 
97 L.Ed. 644, and Astra Pictures, 
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duct and deliberations of the jury,’* the verdict,«« ] and findings of fact and conclusions of law:«i but 


l nc. V. Eureka Productions Inc., 73 
S.Ct. 29. 344 U.S. 827, 97 L.Ed. 644 
—Pioneer Mill Co. v. Victoria 
Ward, Limited, C.C.A.Hawaii. 158 
F,2d 122, certiorari denied 67 S.Ct. 
979, 330 U.S. 838, 91 L.Ed. 1285— 
National Carloading Corp. v. Atchi¬ 
son, T. & S. F. Ry. Co., C.C.A.Cal., 
150 F.2d 210—Mutual Life Ins. Co. 
of New York v. Tormohlen, C.C.A. 

l nd. . 118 F.2d 163—Noguera v. 

Fuortes, C.C.A.Puerto Rico, 8 F.2d 
115 —St. Bernard Cypress Co. v. 
Johnson, La., 222 F. 246, 137 C.C.A. 
662. 

D.G.—Martin v. U. S., 225 F.2d 945, 
96 U.S.App.D.C. 294. 

79. U.S.—Dougherty v. Waterman S. 
S. Corp., C.A.Pa., 265 P.2d 284— 
Byrne v. Mn.tczak, C.A.Pa., 254 F. 
2d 625. certiorari denied 79 S.Ct. 
24, 358 U.S. 816, 3 L.Ed.2d 58— 
Thompson v. Allen, C.A.Kan., 240 
F.2d 266—Miller v. New York Cent. 
R. Co., C.A.Ind., 239 F.2d 10—Hawn 
V, Pope & Talbot, Tnc., C.A.Pa., 108 
F.2d 800, affirmed Pope & Talbot, 
Inc. V. Hawn. 74 S.Ct. 202. 346 U.S. 
406, 98 L.Ed. 143—American Life 
Ins. Co. V. Florida Anglers Ass'n, 
C.A.Ala.. 185 F.2d 460—Daniels v. 
Goldberg, C.A.N.Y.. 173 F.2d 911— 
Bateman v. Donovan, C.C.A.Mont., 
131 F.2d 7.50—Tlroslin v. Nrition- 
al Surety Co.. C.C.A.I*a., 114 F.2d 
65—Morgan v. Sun Oil Co., C.C.A. 
Tex., 109 F.2d 178, certiorari denied 
60 S.Ct. 1086, 310 U.S. 640. 84 L.Ed. 
1408—Montgomery Ward Sc Co. v. 
Medline, C.C.A.N.C.. 104 F.2d 485— 
Fillipon V. Albion Vein Slate Co., 
Pa.. 242 F. 258, 1 5.5 C.C.A. 98. re¬ 
versed on other grounds 39 S.Ct. 
435. 250 U.S. 76. 63 L.Ed. 853. 

4 C.J. P 954 note 15. 

Error held prejudicial 

U.S.—Snyder v. Lehigh Val. R. Co., 
C.A.Pa., 245 F.2d 112—Parfet v. 
Kansas City Life Ins. Co., C.C.A. 
Colo., 128 F.2d 361—Arrington v. 
Roi>ertson, C.C.A.Pa., 114 F.2d 821 
—Gasoline Products Co. v. Champ- 
lin Refining Co., C.C.A .Me., 39 P. 
2d 621, reversed on other grounds 
51 S.Ct. 513, 283 U.S. 494, 75 L.Ed. 
1188. 

4 C.J. p 954 note 21. 

80. U.S.—Wong V. Swier, C.A.Wash., 
267 F.2d 749—Rorem v. Hallibur¬ 
ton Oil Well Cementing Co., C.A. 
Tex., 240 F.2d 427—Fleming v, 
Lawson, C.A.AVyo., 240 F.2d 119— 
Slebrand v. Gos.snell, C.A.Ariz., 234 
F.2d 81—International Long.shore- 
men's & Warehou-semen’s Union 
(CIO) V. Hawaiian Pineapple Co., 
C.A.Or., 226 F.2d 875, certiorari de¬ 
nied 76 S.Ct. 1026, 351 U.S. 963, 
100 L.Ed. 1483, and Hawaiian Pine¬ 
apple Co. V. Aden, 76 S.Ct. 1026, 361 
U.S. 963, 100 L.Ed. 1483—Bascom 
Launder Corp. v. Telecoln Corp., C. 


A.N.Y., 204 F.2d 331, certiorari de¬ 
nied 73 S.Ct. 1133, 345 U.S. 994, 97 
L.Ed. 1401—Angland v. Arco Auto 
Carriers, C.A.N.Y., 195 F.2d 102— 
Stephenson V. Steinhauer, C.A.N. 
D., 188 F.2d 432—McGllvray v. 

Powell 700 North, C.A.Ill., 186 F. 
2d 909—Smith v. Philadelphia 
Transp. Co., C.A.Pa., 173 F.2d 721, 
certiorari denied Philadelphia 
Transp. Co. v. Smith, 70 S.Ct, 63, 
338 U.S. 819. 94 L.Ed. 497. and 
Philadelphia Transp. Co. v. Stern¬ 
er, 70 S.Ct. 63, 338 U.S. 819, 94 I..Ed. 
497—Burnham Chemical Co. v. Bor¬ 
ax Consol., C.A.Cal., 170 F.2d 569. 
certiorari denied 69 S.Ct. 655, 336 tJ. 
S. 924, 93 L.Ed. 1080. rehearing de¬ 
nied 69 S.Ct. 878. 336 U.S. 955. 93 
L.Ed. 1109, motion denied 69 S.Ct. 
1529, 337 U.S. 961, 93 L.Ed. 1760 
—Gulf Refining Co. v. Fetsehan, 
C.C.A.Ohlo. 130 P.2d 129, certiorari 
denied 63 S.Ct. 6G6. 318 U.S. 764, 
87 L.Ed. 1136—Barnsdall Refining 
Corporation v. Cushman-Wilson 
Oil Co., C.C.A.Iowa, 97 F.2d 481— 
Ohio Valley Bank v. Grecnebaum 
Sons Bank & Tru.st Co., C.C.A.W. 
Va.. 11 P.2d 87—Sheehvan v. Brad- 
(look Coal Co., C.C.A.Mas.s., 293 F. 
573, certiorari denied 44 S.Ct, 331, 
264 U.S. 585. 68 l..Kcl. 862—r>ank of 
Palrnotto v. Hyman, C.C.A.Ga., 290 
P. 353—United Mine Workers of 
America v. Coronado Coal Co.. Ark., 
258 F. 829, 169 C.C.A. 649. reversed 
on other grounds 42 S.Ct. 570. 259 
U.S. 314. 66 L.Ed. 976. 27 A.L.R. 
762, certiorari denied and rehearing 
granted 42 S.Ct. 587—Bryan v. Lou- 
i.svine Sr. N. R. Co., Mo., 244 F. 650. 
157 C.C.A. 98, error dismis.sed and 
certiorari denied 38 S.Ct. 334, 240 

U. S. 651. 664, 62 L.Ed. 921. 

Error held prejudicial 

U.S.—Carroll v. Magnolia Petroleum 
Co., C.A.Tex., 223 P.2d 657—MIs- 
sourl-K.-T. R. Co. of Tex. v. Ridg- 
way, C.A.Mo., 191 P.2d 363—McCoy 

V. Gaddes, C.C.A.Pa., 88 F.2d 480. 

81. U.S.—^U. S. V. Kaplan, C.A.N.Y., 
267 r.2d 114—Particelli v. C. I. R., 
C.A.9. 212 F.2d 498—J. P. (Bum) 
Gib)>ins, Inc. v. Utah Home Fire 
Ins. Co., C.A.N.M., 202 F.2d 469— 
Baltimore & O. R. Co. v. U. S., C. 
A.3, 201 F.2d 795—Pennsylvania 

Thresherman & Farmers’ Miit, Cas. 
Ins, Co. V. Crapet, C.A.Ala., 199 F. 
2d 860—Lipscomb v. Tennes.see 
Coal. Iron & R. Co., C.A.Ala., 189 
F.2d 70S—Burton v. Katzman, C.A. 
Ill., 187 F.2d 703—McClure v. O. 
Henry Tent & Awning Co., C.A. 
Ill., 184 F.2d 636—Norwich Union 
Indem. Co. v. Haas, C.A.I11., 179 
P.2d 827—Refrigeration Engineer¬ 
ing V. York Corp., C.C.A.Cal., 168 
F.2d 896, certiorari denied 69 S.Ct. 
133, 335 U.S. 859, 93 L.Ed. 406— 
Soy Food Mills v. Pillsbury Mills, 
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C.C.A.I11., 161 F.2d 22, certiorari de¬ 
nied 68 S.Ct. 73, 332 U.S. 766, 92 L. 
Ed. 351—Cornucopia Gold Mines v. 
Locken, C.C.A.Or., 150 P.2d 75. cer¬ 
tiorari denied 66 S.CR. 144, 326 U.S. 
763, 90 L.Ed. 459—Tozzl v. Bailey, 
C.C.A.Cal., 148 F.2d 660—^Wclls 
Fargo Bank & Union Trust Co. v. 
Imperial Irr, Dist., C.C.A.Cal., 136 
P.2d 539, certiorari denied 64 S.Ct. 
784, 321 U.S. 787, 88 L.Ed. 1078, re¬ 
hearing denied 64 S.Ct. 940, 322 U. 
S. 767, 88 L.Ed. 1593—General Com¬ 
mittee of Adjustment of Brother¬ 
hood of Locomotive Engineers for 
Pacific Lines of Southern Pac. Co. 

V. Southern Pac. Co., C.C.A.Cal., 132 

P.2d 194, reversed on other 
grounds 64 S.Ct. 142, 320 U.S. 33R, 
88 l...Ed. 8.5—Hazeltine Corp. v. 

General Motors Corp., C.C.A.Dol., 
131 F.2d 34—Panchon & Marco v. 
Hageiibeck-Wallace Shows Co.. C. 
C.A.Cal., 125 F.2d 101—Welker v. 
Lightfoot, C.C.A.Idaho, 124 F.2d 3— 
Kustoff V. Chaplin. C.C.A.Cal.. 3 20 
P.2d 551—Title Guaranty & Surety 
Co. V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.Mo., 
105 F.2d 496—Midland Valley R. 
Co. V. Railroad Express Agency, 
C.C.A.Okl., 3 05 F.2d 201—Model 
Dairy Co. v. Folti.s-Fischer, Inc., C. 
C.A.N.Y., 91 F.2d 971—Theatre 

Realty Co. v. Aronborg-Fried Co., 
C.C.A. Mo., 85 F.2d 383—Consoli¬ 
dated Indemnity & Tn,surance Co. v. 

W. A. Smoot & Co.. 57 F.2(l 995. 

certiorari denied 53 S.Ct. 1 6, 287 U. 
S. 613. 77 L.Ed. 533—U. S. v. 

Rhodes, C.C.A.W.Va., 4 9 E.2d 228 
—U. S. V. Salmon, C.C.A.Miss., 42 
F.2d 353—Mayes v. Paul Jones Sc 
Co.. C.C.A.Ky., 270 F. 121—BUie- 
flclds S. S. Co. to Use of Elmer E. 
Wood V. United Fruit Co., Pa., 243 
P. 1, 165 C.C.A. 531. error di.srnlssed 
39 S.Ct. 136, 248 U.S. 595. 6.3 L.Ed. 
438—Panama R. Co. v. Beckford, 
Canal Zone, 231 F. 436, 145 C.C.A. 
430. 

D.C.—Food Fair Stores, Inc. v. 
Square Deal Market Co., 206 F.2d 
4R2, 93 U.S.App.D.C. 7. certiorari 
denied 74 S.Ct. 377, 346 U.S. 937, 98 
L.Ed. 426—Smith v. Fletcher, 152 
P.2d 20, 80 U.S.App.D.C. 263. 

BuUngs on questions of law 

U.S.—^U. S. V. Grigalauskag, C.A. 
Mass., 195 F.2d 494—Ginsberg v. 
Royal Ins. Co., C.A.Tex., 179 F.2d 
162—Federal Sav. & Loan In.s. 
Corp. V. Third Nat. Bank in Nash¬ 
ville, CA.Tenn., 173 P.2d 192— 
Fred W. Hears Heel Co. v. Wal- 
ley, C.C.A.Me., 71 F.2d 876, certio¬ 
rari denied Fred W. Hears Heel 
Co. V. Walley, 55 S.Ct. 122, 293 U.S. 
606, 79 L.Ed. 696— Exner v. Sher¬ 
man Power Const. Co., C.C.A.Vt., 
64 F.2d 610, 80 A.L.R. 686—South¬ 
ern New England H. Corporation v. 



86C.J.S. FEDERAL COURTS § 297(75) 


if prejudice results from erroneous findings or con¬ 
clusions, the case may be reversed.*!-^ The failure 
or refusal to state findings or conclusions may be 
harmless error,or prejudicial where affecting 
the substantial rights of the parties.8i-i5 Similarly 


the court will disregard harmless error as to the 
judgment, decree, or order, 82 as with respect to the 

amount,82-6 judgment notwithstanding verdict,82.10 

and summary judgment;82.15 and a similar rule 


Marsch, C.C.A.Masa., 45 F.2d 766— 
Bluefleld S. S. Co. to Use of Elmer 

E. Wood V. United Fruit Co., Pa.. 
21!) P. 1, 155 C.C.A. $31, error dis¬ 
missed 39 S.CL 136, 248 U.S. 595, 63 
L.lid. 438. 

81.5 U.S.—Iravani Mottag-hi v. Bar- 
koy Importing Co., C.A.N.T.. 244 F. 
2d 238, certiorari denied 77 S.Ct. 
14 02, 354 IT.S. 939, 1 L.Ed.2d 1638— 
Horae Indem. Co. of N. Y. v. 
Standard Acc. Ins. Co. of Detroit, 
C.C.A.Cal.. 167 F.2d 919—^Norfolk & 
W. Ry. Co. V. Hall, C.C.A.W.Va., 
49 P.2d 692. 

81.10 U.S.—Hines v. Perez, C.A. 
Guam, 242 F.2d 459—U. S. v. Pend- 
ergrast. G.A.S.C, 241 F.2d 687— 
Kwe! 3 kin v. Finkelatcin, C.A.IIL, 
223 F.2d 677—Urbain v. Knapp 
Bros. Mfg. Co., C.A.Ohio, 217 F.2d 
810, certiorari denied 75 S.Ct. 772, 
349 U.S. 930. 99 L.Ed. 1260—Ham¬ 
mond V. C. I. T. Financial Corp., C. 
A.N.Y., 203 F.2d 705—Oedekerk v. 
Muncie Gear Work.s, C.A.Ind., 179 

F. 2d 821—Ginsberg v. Royal Ins. 
Co., C.A.Tex., 179 F.2d 152—Kustoff 
V. Chaplin, C.C.A.Cal., 120 F.2d 561 
—Fox V. Mutual Ben. Life Ins. Co., 

O. C.A.Mo., 107 F.2d 715—Ralston 
Purina Co. v. Bansau, C.O.A.Ill., 73 
F.2d 430—Toledo, P. & W. R. R. 
V. Peoria & P. U. Ry. Co., C.C.A. 
111., 72 F.2d 745—Woo King-Hsun 
V. Pemberton & Penn, C.C.A.China, 
66 F.2d 811—Bryant Paper Co. v. 
Holden, C.C.A.Mich., 63 F.2d 370. 
rehearing denied 65 F.2d 1012, Jind 
certiorari denied 64 S.Ct. 49. 290 
U.S. 631. 78 L.Ed. 549—U. S. V. 
New York. C. & St. L. R. Co., C.C. 
A.Ohio, 32 F.2d 887—U. S. v. Sligh, 
C.C.A.Ariz.. 31 F.2d 735, certiorari 
denied 50 S.Ct. 18, 280 U.S, 559, 74 
L.Ed. 614—Sun Co. v. Vinton Pe¬ 
troleum Co., Tex., 248 P. G23, 160 C. 
C.A. 523, certiorari denied 38 S.Ct. 
580. 247 U.S. 514, 62 L.Ed. 1244. 

D.C.—Hurwitz v. Hurwitz, 136 F.2d 
796, 78 U.S.App.D.C. 66, 148 A.L.R. 
226. 

81.15 U.S.— Hobbs v. Wisconsin 

Power & Light Co,, C.A.Wis,, 2d0 

P. 2d 100, certiorari denied 78 S.Ct. 
774, 366 U.S. 932. 2 L.Ed.2d 762— 
Lees V. Akshun Mfg. Co., C.A.Ill., 
206 F.2d 677 —Dearborn Nat. Cas. 
Co. V. Consumers Petroleum Co., C. 
C.A.I11., 164 F.2d 332—Horwitz v. 
New York Life Ins. Co., C.C.A.Or., 
80 F.2d 296—May v. Marbury, C.C. 
ATenn., 39 P.2d 438, certiorari de¬ 
nied 61 S.Ct 32, 282 U.S. 857. 76 
L.Ed. 768. 


D.C.—Rainey v. Rainey, 131 P.2d 349, 
76 U.S.APP.D.C. 341. 

82. U.S.—Western Spring Service 
Co. V. Andrew, C.A.C 0 I 0 ., 229 F.2d 
413—^Albers Milling Co. v. Farmers 
Produce Co., C.A. Ark., 222 F.2d 
916—R. F. C. V. Breeding, C.A.Okl., 
211 F.2d .*585—C. J. Peck Oil Co. v. 
Diamond, by Bond, C.A.Miss., 204 
F.2d 179—Linscomb v. Goodyear 
Tire & Rubber Co., C.A.Mo., 199 
P.2d 431—Rayllte Elec. Corp. v. 
Noma Elec. Corp., C.A.N.Y., 170 P. 
2d 914—Sadler v. Sadler, C.C.A. 
Nev., 167 F.2d 1—Yellow Truck & 
Coach Mfg. Co. v. Edmondson, C.C. 
A.Mich., 155 P.2d 367—Dellefleld v. 
Blockdel Realty Co.. C.C.A.N.T., 128 
F.2d 85—Sonken-Galamba Corpora¬ 
tion V. Butler Iron & Steel Co., C. 
C.A.Mo., 119 P.2d 283, certiorari de¬ 
nied 62 S.Ct. 73, 314 U.S. 638, 86 
L.Ed. 512—Scott V. Jones, C.C.A. 
Kan., 118 F.2d 30—Sun-Maid Raisin 
Grower.*? Ass’n v. Neustadter Bros., 
C.C.A.Cal., 116 P.2d 126—(^hase 
Not. Bank of City of Nf*w York v. 
Citizen.*? Gas Co. of Indianapolis, C, 
C.A.Ind., 113 F.2d 217, reversed on 
other grounds 62 S.Ct. 15, 314 U.S. 
63, 86 L.Ed. 47—Muckenfuss v. 

Marchant, C.C.A.S.C., 105 F.2d 469 
—International Co. of St. Louis v. 
Occidental Life Ins. Co. of Cali¬ 
fornia, C.C.A.Mo., 98 F.2d 138. cer¬ 
tiorari denied International Co. of 
St. Loui.s V, Accidental Life Ins. 
Co.. 69 S.Ct. 106, 305 U.S. 639, 83 
li.Ed. 412—Tilton v. uEtna Life 
Ins. Co. of Hartford, Conn., C.C.A. 
Tex., 67 F.2d 898—U. S. v. Wooten, 
C.C.A.N.M.. 40 F.2d 882—U. S. v. 
George A. Fuller Co., C.C.A.Kan., 
14 P.2d 813—Nolte v. Hudson Nav. 
Co,. C.C.A.N.Y,, 11 F.2d 680— 

Harvev Hubbell, Inc., v. General 
Electric Co., C.C.A.N.Y., 267 F. 

f;64—^Finley v. Halliburton, Okl., 
251 F. 860, 164 C.C.A. 76, certiorari 
denied 39 S.Ct. 12, 248 U.S. 576, 63 
L.Ed. 428—Bankers' Trust Co. v. 
Missouri, K. & T. Ry. Co., Mo., 251 
F. 789, 164 C.C.A. 23—Carson v. 
Hurt, Tex., 250 F. 30, 162 C.C.A. 202 
—Cooper V, Jewett, S.D., 233 P. 618, 
147 C.C.A. 426. 

U. S. V. Institute of Carpet Man¬ 
ufacturers of America, D.C.N.Y., 
1 F.R.D. 636. 

D.C.—Strachler v. Brownell, 246 F.2d 
676, 100 U.S.APP.D.C. 394—Aron v. 
Snyder, 196 F.2d 38. 90 U.S.App.D.C. 
326, certiorari denied 73 S.Ct. 92, 
344 U.S. 854, 97 L.Ed. 663, rehear¬ 
ing denied 73 S.Ct. 183, 844 U.S. 888, 
97 L.Ed. 687. 


Error held prejudicial 

U.S.—O’Toole V. U. S., C.A.Del., 242 
F.2d 308—^Emmert v. Drake, C.A. 
Tex., 224 P.2d 299—Snead v. New 
York Cent. R. Co., aA.W.Va., 216 
F.2d 169—U. S. V. Dea Moines 
County, Iowa, C.C.A.Iowa, 148 F.2d 
448, 160 A.L.R. 963, certiorari de¬ 
nied 66 S.Ct. 66. 326 U.S. 743, 90 
L.Ed. 444—^Delledeld v. Blockdel 
Realty Co., C.C.A.N.T., 128 F.2d 
85—^Asher v. Bone. C.C.A.Idaho, 100 
F.2d 315. 

82.5 U.S.—^Nicholson v. Heiden, C. 
A.Minn., 266 I^.2d 480—Cltrola v. 
Eastern Air Lines, Inc., C.A.N.Y., 
264 F.2d 815—Mozer v. HI-Yield 
Chemical Co., C.A.Tex., 234 F.2d 
906, certiorari denied 77 S.Ct. 327, 
352 U.S. 952. 1 L.Ed.2d 243—In¬ 
ternational Paper Co. v. Busby, C. 
A.La., 182 F.2d 790—Lawrence 
Warehouse Co. v. Defense Supplies 
Corp.. C.C.A.Cal., 164 F.2d 773, set 
aside on other grounds 168 F.2d 199, 
vacated on other grounds 69 S.Ct. 
762, 336 U.S. 631, 93 L.Ed. 931, re¬ 
hearing denied 69 S.Ct. 1151, 337 
U.S. 921, 93 L.Ed. 1730—General 
Ins. Co. of America v. Pathfinder 
Petroleum Co., C.C.A.Cal., 145 P.2d 
268. certiorari denied 65 S.Ct. 679, 
324 U.S. 844, 89 L.Ed. 1406—Delle¬ 
fleld V. Blockdel Realty Co., C.C.A. 
N.Y., 128 F.2d 86—U. S. V. Rodlek, 
C.C.A.N.Y., 120 F.2d 760, affirmed 
Rodiek v. U. S., 62 S.Ct. 793, 316 
U.S. 783, 86 L.Ed. 1190, rehearing 
denied 62 S.Ct. 940. 316 U.S, 707, 
86 I...Ed. 1774—Orient Petroleum 

Co. v. Wichita State Bank & Trust 
Co., C.C.A.Tex., 16 F.2d 417, rehear¬ 
ing denied 17 P.2d 263—United 
Transp. Co. v. Berwind-Whlte Coal- 
Mining Co., C.C.A.N.Y., 13 F.2d 282 
—Lee Blakemore, Inc., v. Lewel- 
ling, C.C.A.Ark., 281 P. 952—Stand¬ 
ard Chemical & Oil Co. v. N. P. 
Sloan Co., C.C.A.Ala., 268 P. 225 
—Hughitt V. Wayne County Secu¬ 
rities Co., Ill., 251 F. 67, 163 C.C.A. 
307—Cooper v, Jewett, S.D., 233 
P. 618, 147 C.C.A. 426—^Princess 
Furnace Co. v. Vlrglnla-Carolina 
Chemical Co., Vo., 218 P. 68, 184 C. 

C. A. 20. 

D.C.—Washingtonian Pub. Co. v. 
Pearson, 140 P.2d 465, 78 U.S.App. 

D. C. 287. 

82.10 U.S.—Patterson v. Pennsylva¬ 
nia R. Co., C.A.Mich., 238 P.2d 646 
—Snead v. New York Cent. R. Co., 
C.A.W.Va., 216 F.2d 169. 

82.15 U.S.—^Neff Instrument Corp. v. 
Cohu Electronics, Inc., C.A.Cal., 269 
r.2d 668—Camerlln v. New York 
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§§ 297(76)-297(76) FEDERAL COURTS 36 C.J.S. 

applies to errors in proceedings after judgment«» 

The giving of an erroneous instruction will not 
§ 297(76). Instructions constitute a ground for reversal where the complain- 

The giving of an erroneous Instruction will constitute ing party has not been injured thereby.®^ Such 


Cent. R. Co., C.A.Mass., 199 F.2d 
698—^Estepp v. Norfolk & W. R. 
Co., C.A.Ky., 192 F.2d 889—Person 
V. U. S., C.C.A.Ark., 112 F.2d 1, 
certiorari denied 61 S.Ct. 36, 311 
U.S. 672, 85 L.Ed. 432. 

D.C.—Fox V. Johnson & Wimsatt, 127 
F.2d 729, 76 U.S.App.D.C. 211. 
Stxikliifir affidavits sapportiaiT motion 
D.C.—Fox V. Johnson & Wimsatt, 127 
F.2d 729, 76 U.S.App.D.C. 211. 

83. U.S.—Blumenfeld v. Union Nat. 
Bank of Beloit, Kan., C.C.A.Kan., 38 
F.id 456—Baltimore S. S. Co. v. 
Phillips, C.C.A.N.T., 9 F.2d 902, re¬ 
versed on other grounds 47 S.Ct. 
600, 274 U.S. 316, 71 L.Ed. 1069. 

Mound Coal Co. v. Jeffrey Mfg. 
Co., W.Va., 240 F. 129, 163 C.C.A. 
165. 

4 C.J. p 1066 notes 89, 91. 

Motion for new trial 
U.S.—Houtz V. General Bonding & Ins. 
Co., C.A.N.M., 235 F.2d 691—Rob¬ 
ertson V. Yazoo & M. V. R. Co., C. 
C.A.Mass., 159 F.2d 31. 

Supersedeas 

Denying a right to supersedeas on 
appeal from an order is not prejudi¬ 
cial error where order is affirmed on 
appeal, 

D.C.—Reed v. Reed, 280 F, 1009, 62 
App.D.C. 35. 

84. U.S.—Texas & P. Ry. Co. v. Grif¬ 
fith, C.A.Tex., 265 F.2d 489—Ham¬ 
blen V. Kazlauski, C.A.lnd., 259 F.2d 
754—Reiner v. Northern Pac. Ter¬ 
minal Co. of Or., C.A.Or., 269 F.2d 
438—Butler v. New York Cent. R. 
Co., C.A.lnd., 253 F.2d 281—Nishi- 
da V. E. I. Du Pont De Nemours & 
Co., C.A.Miss., 246 F.2d 768, certio¬ 
rari denied 78 S.Ct. 342, 355 U.S. 
915, 2 L.Ed.2d 275—Gahimer v. Vir- 
ginla-Carolina Chemical Corp., C.A. 
Ind., 241 F.2d 836—^Fidelity & Cas. 
Co. of N. Y. V. Carpenter, C.A.La., 
234 F.2d 628—Aluminum Co. of 
America v. Ward, C.A.Tenn., 231 
F.2d 376—Srybnik v. Epstein, C.A. 
N.Y., 230 F.2d 683—R. G. Le Tour- 
neau, Inc. v. Simoneaux, C.A.Miss., 
230 F.2d 157—Employers Liability 
Assur. Corp. v. Freeman, C.A.Okl., 
229 F.2d 647—Pierce Contractors v. 
Green, C.A.S.C., 228 P.2d 63—Just- 
heim Petroleum Co. v. Hammond, 
C.A.Utah, 227 F.2d 629—Queen Ins. 
Co. of America v. Larson, C.A.Ha- 
waii, 226 F.2d 46—C. I. T. Finan¬ 
cial Corp. V. Glover, C.A.N.Y., 224 F. 
2d 44—^American Fidelity & Cas. 
Co. V. Drexler, C.A.La., 220 F.2d 
930—^Montgomery Ward & Co. v. 
Furlong, C.A.Okl., 219 P.2d 726— 
Sanders v. Glenshaw Glass Co., C.A. 
Pa., 204 F.2d 436, certiorari denied 


74 S.Ct. 278, 346 U.S. 916, 98 L.Ed. 
411—^Westborough Country Club v. 
Palmer, C.A.Mo., 204 F.2d 143— 
W. E. Hedger Transp. Corp. v. Unit¬ 
ed Fruit Co., C.A.N.Y., 198 F.2d 376, 
certiorari denied 73 S.Ct. 276, 341 

U. S. 896, 97 L.Ed. 692—Johnson 

V. Macias, C.A.Tex., 193 F.2d 475— 
Hogan V. Williams. C.A.Ga., 193 F. 
2d 220, certiorari denied 72 S.Ct. 
1036, 343 U.S. 942, 96 L.Ed. 1348— 
Gulf, M. & O. R. Co. V. William¬ 
son. C.A.Mo., 191 F.2d 887—Nollncr 
V. Shawver, C.A.Tex., 187 F.2d 897 
—Nollncr v. Shawver, C.A.Tex., 186 
F.2d 237, rehearing denied 187 F.2d 
897—Railway Exp. Agency v. Cox, 
C.A.Tex., 185 F.2d 909, certiorari 
denied 71 S.Ct. 796, 341 U.S. 925, 
95 L.Ed. 1357—Fritz v. Pennsylva¬ 
nia R. Co., C.A.I11., 185 F.2d 31— 
Standard Brands v. Bateman, C.A. 
Mo., 184 F.2d 1002, certiorari de¬ 
nied 71 S.Ct. 505. 340 U.S. 942. 95 
L.Ed. 679. and Midwest Refrigera¬ 
tion V. Bateman, 71 S.Ct. 606, 340 

U. S. 942, 96 L.Ed. 679—Garrett v. 
Faust, C.A.Pa., 183 F.2d 625, cer¬ 
tiorari denied 71 S.Ct. 493, 340 U.S. 
931, 95 L.Ed. 672, rehearing denied 
71 S.Ct. 733, 341 U.S. 917, 95 L.Ed. 
1352, rehearing denied 71 S.Ct. 801, 
341 U.S. 933, 95 L.Ed. 1362—Home 
Ins. Co., N. Y., V. Consolidated Bus 
Lines, C.A.W.Va., 179 F.2d 768-“ 
Robak V. Pennsylvania R. Co., C.A. 
Pa., 178 F.2d 485—U. S. v. F. S. 
Kelly Furniture Co., C.A.Mlnn., 177 
F.2d 439—^Apple v. Schweke, C.A. 
Wis., 172 F.2d 633—Hager v. Gor¬ 
don, C.A.Alaska, 171 F.2d 90—Bratt 

V. Western Air Lines, C.A.Utah, 169 
F.2d 214, certiorari denied 69 S.Ct. 
239, 336 U.S. 886, 93 L.Ed. 426— 
Gelb V. Automobile Ins. Co. of 
Hartford, Conn., C.C.A.N.Y., 168 P. 
2d 774—Gahagan Const. Corp. v. 
Armao, C.C.A.Mass., 165 F.2d 301, 
certiorari denied 68 S.Ct. 905, 333 
U.S. 876, 92 L.Ed. 1162—Petroleum 
Carrier Corp. v. Snyder, C.C.A.Ga., 
161 F.2d 323—Taubman v. Allied 
Fire Ins. Co. of Utica, C.C.A.Md., 
160 F.2d 167—Murphy v. Lehigh 
Val. R. Co., C.C.A.N.Y., 168 F.2d 481 
—Griswold v. Gardner, C.C.A.Ill., 
156 F.2d 333, certiorari denied 67 
S.Ct. 74, 329 U.S. 725, 91 L.Ed. 628 
—^Atkinson v. New Britain Mach. 
Co., C.C.A.I11,. 154 F.2d 896—R. J. 
Reynolds Tobacco Co. v. Newby, 
C.C.A.Idaho, 163 P.2d 819—Ros.s En¬ 
gineering Co. V. Pace, C.C.A.Va., 153 
P.2d 36—Jackson v. Blue, C.C.A. 
Va., 162 F.2d 67—Lemley v. Chrls- 
tophersen, C.C.A,Pla., 160 P.2d 291 
—Lucademo v. Hartford Acc. & 
Indem. Co., C.C.A.N.J., 142 F.2d 164 
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—^New York Life Ins. Co. v. Seigh- 
man, C.C.A. Ohio. 140 F.2d 930— 
Sulzbacher v. Travelers Ins. Co., 
C.C.A.Mo., i;{7 F.2d 386—Gulf Re¬ 
fining Co. V, Fetschan, C.C.A.Ohio, 
130 F.2d 129, certiorari denied 63 
S.Ct. 666, 318 U.S. 764, 87 L.Ed. 
1136—Hoffman v. Palmer, C.C.A.N. 
y., 129 P.2d 976—Smalls v. O'Mal¬ 
ley, C.C.A.Neb., 127 F.2d 410—Blair 
V. National Security Ins. Co., C.C. 
A.N.J., 126 F.2d 955—New York 

Life Ins. Co. v. Rogers, C.C.A.Ariz., 
126 P.2d 784—Boyle v. Ward, C.C. 
A.Pa., 126 F.2d 672—^American Ins. 
Co. of Newark, N. J. v. Vann, C.C. 
A.N.C., 118 F.2d 1004—Che.sapeake 
& O. Ry. Co. V. Richardson, C.C.A. 
Ohio, 116 F.2d 860, certiorari de¬ 
nied 61 S.Ct. 961, 313 U.S. 674, 86 
L.Ed. 1531—Reliance Life Ins. Co. 
V. Burgess, C.C.A.Mo., 112 F.2d 234, 
certiorari denied Burge.ss v. Re¬ 
liance Life Ins. Co., 61 S.Ct. 137, 
311 U.S. 699, 86 L.Ed. 463, rehear¬ 
ing denied 61 S.Ct. 391, 311 U.S. 
730, 86 L.Ed. 476—Sprinkle v. Da¬ 
vis, C.C.A.Va., Ill P.2d 925, 128 A. 
L.R. 1101—Shell Oil Co. v. Ham¬ 
per, C.C.A.Miss., Ill F.2d 669— 
Phoenix Mut. Life Ins. Co. of Hart¬ 
ford, Conn. V. Harmegnles, C.C.A. 
Mo., 110 F.2d 20—McCann v. New 
York Stock Exchange, C.C.A.N.Y., 
107 F.2d 908, certiorari denied 60 
S.Ct. 87, 309 U.S. 684, 84 L.Ed. 
1027, rehearing denied 60 S.Ct. 974, 
310 U.S. 666, 84 L.Ed. 1420—Kla.s 
V. Yellow Cab Co., C.C.A.Ill., 106 F. 
2d 935—^Virginia-Carolina Tie & 
Wood Co. V. Dunbar. C.C.A.N.C., 
106 F.2d 383—Scritchfleld v. Ken¬ 
nedy, C.C.A.Okl., 103 F.2d 467— 
Hazeltine v. Johnson, C.C.A.Mont., 
92 F.2d 866—Kansas City South¬ 
ern Ry. Co. V. Quin, C.C.A.La., 86 
F.2d 486, certiorari denied 57 S.Ct. 
116, 299 U.S. 690, 81 L.Ed. 434— 
Maryland Casualty Co. v. Wyoming 
Valley Paper Co., C.C.A.N.H., 84 
F.2d 633—^Penn Mut. Life Ins. Co. 
V. Tilton, C.C.A.N.M., 84 F.2d 10— 
Blaydes v, Barnes, C.C.A.Va., 81 
F.2d 198—Tyson-Long Co. v. 
Wolfe, C.C.A.I11., 81 F.2d 82 —Miller 
V. Hockley, C.C.A.Md., 80 F.2d 980, 
certiorari denied 66 S.Ct. 077, 298 
U.S. 667, 80 L.Ed. 1383—Forno v. 
Coyle, C.C.A.Alaska, 76 F.2d 692— 
Equitable Life Assur. Soc. of U. 
S. V. Sieg, C.C.A.Ohlo, 74 F.2d 606 
—Century Indemnity Co. v. Shake¬ 
speare, C.C.A.Colo., 74 F.2d 392—At¬ 
lantic Greyhound Lines of West 
Virginia v. Metz, C.C.A.Va., 70 F.2d 
166, certiorari denied 55 S.Ct. 73, 
293 U.S. 662, 79 L.Ed. 662—Ten¬ 
nessee R. Co. V. Thompson, C.C.A. 
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rule has been applied in the case of instructions re¬ 
lating to damages,®5 degree of care or negli- 
gencc,®^-lO burden of proof, presumptions, and pre¬ 
ponderance of evidence,and to expert testi¬ 
mony.® 4.20 The form of instructions will command 
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appellate consideration only where it is possible to 
convince, in the entire setting of the particular case 
and with respect to the objections made when in¬ 
structions were given, that the instruction had preju- 


Tenn., 50 P.2d 892, certiorari denied 
52 S.Ct. 23. 284 II. S. 643. 76 I^.Ed. 
647—London Guarantee & Accident 
Co. V. Leefson, C.C.A.Pa., 37 F.2d 
488—Dunnagan v. Appalachian | 

Power Co., C.C.A.W.Va., 33 F.2d 
876. certiorari denied 50 S.Ct. 152, 
280 U.S. 006. 74 L.Ed. 649—Board 
of Drainage Com’rs of Pender Coun¬ 
ty Drainage Dist. No. 4 v. Lafa¬ 
yette Southside Bank of St. Louis, 
C.CA.N.C., 27 F.2d 286—Gotham 
Nat. Bank of New York v. Sha- 
rood Co., C.C.A.N.Y.. 23 F.2d 667 
—Lamborn v. Northern Jobbing 
Co.. C.C.A.Ill., 15 F.2d 897—McNeil 
& Higgins Co. v. Howell, C.C.A. 
Ill., 10 F.2d 969—^Kutztown Found¬ 
ry & Machine Co. v. Sloss-ShefTleld 
Steel & Iron Co., C.C.A.Pa.. 279 P. 
627—U. S. Fidelity & Guaranty Co. 
V. Sutherlln Const. Co., C.C.A.La., 
26.3 F. 360—Donovan v. Universal 
Motor Truck Co., C.C.A.Mass., 262 
F. 322—Lake Erie & W. R. Co. v. 
Schneider, Ohio. 257 F. 676, 168 C.C. 
A. 625—Memphis St. Ry. Co. v. 
Pierce, Tcnn., 267 F. 659, 168 C.C.A. 
€09—American Temperance Life 
Ins. Ass'n of City of New York v. 
Solomon, Pa., 233 F. 213, 147 C.C.A. 
219—Denison v. McNorton, Ohio, 
228 F. 401, 142 C.C.A. 631—Cloquet 
Lumber Co. v. Burns, Minn,, 222 
F. 857, 138 C.C.A. 283—Otis V. Pltts- 
burgh-Westmoreland Coal Co., Pa., 
220 F. 695, 136 C.C.A. 53, certio¬ 
rari denied 36 S.Ct. 941, 238 U.S. 
639, 59 L.Ed. 1501—City of Phila¬ 
delphia V. Welsbach Street Light¬ 
ing Co. of America, 218 F. 721, 
134 C.C.A. 399, certiorari denied 
35 S.Ct. 418, 238 U.S. 618, 69 L.Ed. 
1192—Eastern Oil & Rendering Co. 
v. Thompson. N.H., 217 F. 204, 133 
C.C.A. 198—Memphis St. Ry. Co. v. 
Huggins, Tenn., 215 P. 37, 131 C. 
C.A. 345. ! 

D.C.—Barone v. Williams, 199 F.2d 
1S9, 91 U.S.App.D.C. 174—Regal 

Cleaners & Dyer.s v. Pessagno, 109 
F.2d 463, 71 App.D.C. 199. 

4 C..T. p 1029 note 30, p 1039 note 16 ^ 
—38 C.J. p 91 note 36. 

Particular errors 

(1) Instruction which is Inform¬ 
al, inaccurate, incomplete, or lack¬ 
ing In clearness or certainty. 

U.S.—Macartney v. Compagnle Gener- 
ale Transatlantique, C.A.Or., 253 P. 
2d 529—Standard Oil Co. v. Ogden 
& Moffett Co., C.A.Mlch., 242 F.2d 
287—Employers Liability Assur. 
Corp. V. Freeman, C,A.Okl., 229 P. 
2d 647—^American Fidelity & Cas. 
Co. V. Drexler, C.A.La., 220 F.2d 


930—New York N. H. & H. R. Co. 
V. Zermani, C.A.Mass.. 200 P.2d 240, 
certiorari denied 73 S.Ct. 729, 345 

U. S. 917, 97 L.Ed. 1351—Chicago, 
M., St. P, & P. R. Co. V. Harring¬ 
ton, C.A.Mont., 185 F.2d 88—Robak 

V. Pennsylvania R. Co., C.A.Pa., 

178 F.2d 485—Shell Oil Co. v. State 
Tire & Oil Co., C.C.A.Tenn,, 126 F. 
2d 971—New York Life Ins. Co. v. 
Rogers, C.C.A.Ariz.. 126 F.2d 784— 
Dryfoos v. Scavenger Service Cor¬ 
poration, C.C.A.Ill., 115 F.2d 637 
—Trucking, Inc., v. Krotzer, C.C. 
A.Ohlo, 106 F.2d 447—Lindback v. 
Milter. C.C.A.Pa., 70 F.2d 454—At¬ 
lanta & St. A. B. Ry. Co. V. Regis¬ 
ter. C.C.A.Fla., 69 P.2d 323—Sunny 
Point Packing Co. v. Paigh, C.C.A. 
Alaska, 53 F.2d 921—Cudahy Pack¬ 
ing Co. V. Luyben, C.C.A.Neb., 9 F. 
2d 32—Ohlen-Bishop Co. v. 
Schwartz-Hermann Steel Works, C. 
C.A.Ohio, 287 F. 539—Alamo Cattle 
Co. V. Hall, Ariz.. 220 F. 832, 136 C. 
C.A. 578. I 

D.C.—Katis V. Reissig, 232 F.2d 375, 
98 U.S.App.D.C. 118—Haw v. Liber¬ 
ty Mut. Ins. Co., and to Use of Gia¬ 
como, 180 P.2d 18, 86 U.S.App.D.C. 
86 . 

(2) Instruction which is immate¬ 
rial, or on an Immaterial issue or 
question. 

U.S.—Equitable Life Assur. Soc. of 

U, S. V. Bomar, C.C.A.Ky., IOC F. 
2d 640. 

4 C.J. p 1037 note 76. 

(3) Conflicting instructions. 

U.S.—Chicago & N. W. R. Co. v. Grau- 

el, C.C.A.Minn., 160 P.2d 820—Mc¬ 
Kee V. Producers’ & Refiners’ Cor¬ 
poration, C.C.A.Okl,, 46 F.2d 36— 
Lord & Spencer v. M. N, Stout Co., 
C.C.A.Mass., 33 P.2d 60. 

84.5 U.S.—Matanuska Val. Lines, 
Inc. V, Neal, C.A.Alaska, 255 F.2d 
632—Ni.shida v. E. I. Du Pont De 
Nemours & Co., C.A.Miss., 245 F. 
2d 768, certiorari denied 78 S.Ct. 
342, 355 U.S. 915, 2 L.Ed.2d 276— 
Justheim Petroleum Co. v. Ham¬ 
mond. C.A.Utah, 227 F.2d 629— 
Huse v. Consolidated Freightways, 
C.A.W1S., 227 P.2d 426—Emerman 

V. Cohen, C.A.N.Y., 199 P.2d 857— 
Hartford Fire Ins. Co. v. Carter, 
C.A.Okl., 196 F.2d 992—Louisville 
& N. R. Co. V. Botts, C.A.MO., 173 
F.2d 164—Tracy v. Terminal R. | 
Ass’n of St, Louis, C.A.Mo., 170 F. 
2d 635—New Amsterdam Cas. Co. 
V. Soileau, C.C.A.La., 167 P.2d 767, 
6 A.L.R.2d 128, certiorari denied I 
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69 S.Ct. 45. 335 U.S. 822. 93 U.Ed. 
376—Payne v. Colvin, C.C.A.Wis., 
276 P. 16, certiorari denied Davis v. 
Colvin, 42 S.Ct. 92, 267 U.S. 662, 
66 L.Ed. 417—Pennsylvania Co. v. 
Cole, Ohio, 214 P. 948, 131 C.C.A. 
244. 

84.10 U.S.—Nitzel v. Austin Co., C. 
A.C 0 I 0 ., 249 F.2d 710—Duff v. Page, 
C.A.Nev., 249 F.2d 137—Williams 
V. Atlantic Coast Line R. Co., C.A. 
Ga., 190 F.2d 744—Dunagan v. Ap¬ 
palachian Power Co., C.C.A.W.Va., 
33 F.2d 876, certiorari denied 60 S. 
Ct. 152, 280 U.S. 606, 74 L.Ed. 649 
—Panama R. Co. v. Johnson, C.C.A. 
N.Y., 289 P. 964, afllrmed 44 S.Ct. 
391, 264 U.S. 376. 68 L.Ed. 748— 
Denison v. McNorton, Ohio, 228 F. 
401, 142 C.C.A. 631—Puget Sound 
Traction Light & Power Co. v. 
Hunt, Wash., 223 F. 952, 139 C.C. 
A. 432. 

84.15 U.S.—Garrett v. E. I. Du Pont 
De Nemours & Co.. C.A.N.J., 2.57 
F.2d 687—Macartney v. Compagnie 
Generalc Transatlantique, C.A.Or., 
253 F.2d 529—Newman v. Brengle, 
C.A.Ind., 250 F.2d 660, certiorari 
denied 78 S.Ct. 916, 356 U.S. 951, 
2 L.Ed.2d 844—Huse v. Consolidat¬ 
ed Freightways, C.A.Wls., 227 P.2d 
425—U. S. V. Classified Parking 
System, C.A.Tex., 213 P.2d 631— 
Seaboard Air Line R. Co. v. Bailey, 
C.A.Fla., 190 F.2d 812—Dostal v. 
Baltimore & O. R. Co., C.A.Pa,, 189 
F.2d 352—^Mutual Life Ins. Co. v. 
Hartung, C.C.A.Mlch., 162 P.2d 202 
—Jackson v. Blue, C.C.A.Va., 152 
F.2d 67—Hoffman v. Palmer. C.C. 
A.N.Y., 129 F.2d 976, afllrmed 63 
S.Ct. 477, 318 U.S. 109, 87 L.Ed. 
645, 144 A.L.R. 719, rehearing de¬ 
nied 63 S.Ct. 757, 318 U.S. 800. 87 
L.Ed. 1163—New York Life Ins. 
Co. V. Rogers, C.C.A.Ariz., 126 F.2d 
784—Meissner v. Papas, C.C.A.Wis., 
124 F.2d 720—American Ins. Co. of 
Newark, N. J., v, Vann, C.C.A.N.C., 
118 F.2d 1004—Wilks v. U. S., C. 
C.A.N.Y., 65 F.2d 775—Motor Re¬ 
quirements Corporation v. Key¬ 
stone Watch Case Corporation, C.C. 
A.N.J., 64 P.2d 274—Johnson v. 
Hislop, C.C.A.Mont., 272 F. 913. 

84.20 U.S.—^New York Life Ins. Co. 
V. Johnston, C.A.Ala., 266 P.2d 115 
—Mann v. Funk, C.C.A.Pa., 141 F.2d 
260—^Aetna Life Ins. Co. of Hart¬ 
ford, Conn. V. Kelley, C.C.A,Mo., 70 
F.2d 589, 93 A.L.R. 471—Travelers’ 
Ins. Co. V. Schenkel, C.C.A.M 0 ., 35 
F.2d 611, rehearing denied 87 F.2d 
254. 
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dicially operated to throw the issues out of, or not the prejudice of the complaining party, the judgment, 
bring them into, a fair and intelligible focus.^'*-25 will be reversed.^s The giving of instructions 

which are abstract or not authorized by, or appli- 
On the other hand, when the case has been sub- cable to, the pleadings and evidence is ordinarily 

mitted on erroneous instructions which operate to harmless error,S6 except that this principle does not 


84.25 U.S.—Louisville & N. R. Co. v. 
Botts, C.A.MO., 173 F.2d 164. 

85. U.S. — McKee v. Sheraton-Rus- 
sell, Inc., C.A.N.Y., 268 F.2d 669— 
Conn V. Young-, C.A.Vt., 267 F.2d 
725—^Atlantic Coast Line R. Co. v. 
Anderson, C.A.Fla., 267 F.2d 329 
—Government Emp. Ins. Co. v. Da¬ 
vis, C.A.La.. 266 P.2d 760—Texas 
& N. O. R. Co. V. Dairyland Trans¬ 
port Corp., C.A.Tex., 266 F.2d 283 
—Kendrick v. Piper Aircraft Corp., 
C.A.Pa., 266 F.2d 482—Turner v. 
Kelly. C.A.Va., 262 F.2d 207—Goff 
V. Sears, Roebuck & Co., C.A.IIl., 
257 F.2d 418—Macartney v. Com- 
pagnie Generale Transatlantique, C. 
A.Or., 263 P.2d 629—Broderick v. 
Harvey, C.A.Masa., 252 F.2d 274— 
A. B. C. Needlecraft Co. v. Dun & 
Bradstreet, Inc., C.A.N.Y., 246 F.2d 
776—Beliak v. United Home Life 
Ins. Co., C.A.Mich., 244 F.2d 623— 
Hrabak v. Madison Gas & Elec. Co., 
C.A.Wis., 240 F.2d 472—DoM'oll, 
Inc. V. Lyon.s, C.A.Ky., 238 F.2d 633 
—Wantland v. Illinois Cent. R. 
Co., C.A.IIl., 237 F.2d 921—Wood- 
ington v. Pennsylvania R. Co., C.A. 
N.Y.. 236 F.2d 760. certiorari de¬ 
nied 77 S.Ct. 362. 352 U.S. 970. 1 L. 
Ed.2d 324—Kozinan v. Tran.s World 
Airlines, Inc.. C.A.N.Y., 236 F.2d 
627, certiorari denied Allied Clean¬ 
ing Contractors, Inc., v. Allied 
Maintenance Corp,, 77 S.Ct. 327, 
352 U.S. 953, 1 L.Ed.2d 243, and 
Allied Maintenance Co. v. Allied 
Cleaning Contractors, Tnc., 77 S.Ct. 
328, 352 U.S. 953, 1 L.Ecl.2d 243— 
Johnson v. Erie R, Co„ C.A.N.Y., 
236 F.2d 362—Canadian Nat. Ry. 
Co. V. Conley, C.A.N.H., 226 F.2d 
451—Kelite Products v. Binzel, C.A. 
Ala., 224 F.2d 131—Louisville & N. 
R. Co. V. Farmer, C.A.Tenn., 220 F. 
2d 90. rehearing denied 224 F.2d 699 
—Kentucky Trust Co. v. Glenn, 
C.A.Ky., 217 F.2d 462—Birming¬ 
ham Post Co. V. Brown, C.A.A la., 
217 F.2d 127—Paramount Film Dis¬ 
tributing Corp. V. Applebaum, C.A. 
Miss., 217 F.2d 101—Thomas v. Un¬ 
ion Ry, Co., C.A.Tenn., 216 F.2d 18 
—Curtis Pub. Co. v. Fraser, C.A. 
Fla., 209 F.2d 1—Chicago, R. I. & 
P. R. Co. V. Cox, C.A.Okl., 208 P.2d 
871—Couto V. United Fruit Co., C.A. 
N.Y., 203 F.2d 466—Scarborough v. 
Atlantic Coast Line R. Co., C.A.Va., 
202 F.2d 84—W. U. Tel. Co. V. Le- 
sesne, C.A.S.C., 198 P.2d 154, cer¬ 
tiorari denied 73 S.Ct. 276, 344 U.S. 
896, 97 L.Ed. 693—Mondshinc v. 
Short, C.A.Tex., 196 F.2d 606— 
Williams v. Atlantic Coast Line R. 
Co., C.A.Ga., 190 F.2d 744—Atlan¬ 


tic Coast Line R. Co. v. Dixon, C. 
A.Ga., 189 F.2d 625, certiorari de¬ 
nied Dixon V. Atlantic Coast Line 

R. Co., 72 S.Ct. 54, 342 U.S. 830, 96 
L.Ed. 628—PasQuel v. Owen, C.A. 
Mo., 186 F.2d 263—Gladden v. 
Stockard S. S. Co., C.A.Pa.. 184 F.2d 
507—Moran v. Pittsburgh-Des 
Moines Steel Co., C.A.Pa., 183 F. 
2d 467—Home In.s. Co., N. Y., v. 
Consolidated Bus Lines, C.A.W.Va., 
179 F.2d 768—Long v. Union R. Co., 
C.A.Pa., 176 F.2d 198—Pet Milk 
Co. v. Boland, C.A.Mo., 175 F.2d 151 
—New York, C. & St. L. R. Co. v. 
Affolder, C.A.Mo., 174 F.2d 486. re¬ 
versed on other grounds 70 S.Ct. 
509. 339 U.S. 96, 94 L.Ed. 68.3— 
Plough V. Baltimore & Ohio R. Co., 
172 F.2d 396, certiorari denied 69 

S. Ct. 1518, 337 U.S. 940, 93 L.Ed. 

1745—Hanson v. Baltimore & O. R. 
Co., C.A.N.Y., 69 S.Ct. 3518, 337 U. 
S. 940. 93 L.Ed. 1745—Van Slyke v. 
Baltimore & O. R. Co.. 69 S.Ct. 1518. 
337 U.S. 941, 93 L.Ed. 1745, and 
Lynch v. Baltimore & O. R. Co.. 69 
S.Ct 1518, 337 U.S. 941, 93 L.Ed. 
1745—Hager v. Gordon, C.A.Alas- 
ka, 171 F.2d 90—^McGlothan v. 
Pennsylvania R. Co., C.A.Pa., 170 
F’,2d 121—Albany Ins. Co. v. Hol- 
berg, C.C.A.Minn., 166 F.2d 311— 
Capital Transit Co. v. Grimes, 164 
F.2d 718, 82 U.S.App.D.C. 393, cer¬ 
tiorari denied 68 S.Ct. 664, 333 U.S. 
845, 92 L.Ed. 1129—PaciHc Grey¬ 
hound Lines v. Z,anc, C.C.A.Ariz., 
160 F.2d 731—^Wright v. Farm Jour¬ 
nal, C.C.A.N.Y"., 168 F.2d 976—De¬ 
troit Edison Co. v. Knowles, C.C.A. 
Mich., 152 F.2d 422—Palmer v. Mil¬ 
ler, C.C.A,Mo., 145 F.2d 926—Un¬ 
ion Pac. R. Co. V. Owens, C.C.A. 
Wash., 142 F.2d 145, certiorari de¬ 
nied 65 S.Ct 67, 323 U.S. 740, 89 
L.Ed. 693—Alcaro v. Jean Jordeau, 
Inc., C.C.A.N.J., 138 F.2d 767— 

Broadley v. Union Ry. Co., C.C.A. 
Tenn., 132 F.2d 419—Fidelity & Gas. 
Co. of New York v. Fornaro Co., 
C.C.A.Ohio, 130 F.2d 877—Bedser 
v. Horton Motor Lines, C.C.A.Va., 
122 F.2d 406—Wood v. Morrow, C. 
C.A.Miss., 119 F.2d 776—Fort Dodge 
Hotel Co. of Fort Dodge, Iowa v. 
Bartelt, C.C.A.Iowa, 119 F.2d 253 
—L. E. Whitham Const. Co. v. Re- 
mer, C.C.A.Okl., 93 P.2d 736—Fal- 
staff Brewing Corporation v. 
Thompson, C.C.A.Neb., 89 F,2d 657, 
certiorari denied Thompson v. Fal- 
staff Brewing Corporation, 08 S. 
Ct 28. 302 U.S. 709, 82 L.Ed. 647 
—Western Union Telegraph Co. v. 
Hudson, C.C.A.Cal., 82 F.2d 992— 
Linde Air Products Co. v. Camer¬ 
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on, C.C.A.W.Va., 82 F.2d 22—Amer¬ 
ican Steel Foundries v. Hunt, C.C. 
A.Ohio, 79 F.2d 558, certiorari de¬ 
nied Hunt v. American Steel Found¬ 
ries, 56 S.Ct 499, 297 U.S. 707, 80 
L.Ed. 995—New York Life Ins. Co. 
V. Anderson, C.C.A.Minn., 66 F.2d 
705—Puget Sound Nav, Co, v. Nel¬ 
son. C.C.A.Wash.. 59 F.2d 697—l^ull- 
man Co. v. Hall, C.C.A.W.Va., 55 
F.2d 139—College Silk Throwing 
Co. v. Americ.an Credit Indemnity 
Co. of New York, C.C.A.N.J., 43 F. 
2d 668, certiorari denied 51 S.Ct. 
105, 282 U.S. 891, 75 L.Ed. 786— 
Rode V. Gonterman, C.C.A.IIl., 41 
F.2d 1—^Automobile Ins. Co. of 
Hartford, Conn. v. Central Nat. 
Bank, Saving.s & Trust Co., C.C.A. 
Ohio, 20 P.2d 619—Baltimore & O. 
R. Co. V. U. S.. Ohio, 242 F. 1. 154 C. 
C.A. 593—^American Locomotive 
Co. V. Harris, R.I., 239 F. 234, 152 C. 
C.A. 222. 

Mast V. Illinois Cent B. Co., D.C. 
Iowa, 79 F.Supp. 149, affirmed, C.A., 
176 F.2d 157. 

D.d—Harlem Taxicab Ass’n v. Ne- 
mesh, 191 r.2d 459, 89 U.S.App.D. 
C. 123—New York Life Ins. Co. v. 
Taylor, H7 F.2d 297, 79 U.S.App.D. 
C. 66—Old Dominion Stages v. Con¬ 
nor, 90 F.2d 403, 67 App.D.C. 158. 
Particular errors 

(1) Instructions expresssing court’s 
opinion on a material fact. 

U.S.—Pullman Co. v. Hall, C.C.A.W. 
Va., 46 F.2d 399. 

(2) Instructions singling out and 
giving undue prominence to particu¬ 
lar issues, theories, or portions of 
the evidence. 

U.S.—Howard v. Cincinnati Sheet 
Metal & Roofing Co., C.A.Ind., 234 
F.2d 233—Delaware & H. Co. v. 
Slankus, C.C.A.Pa., 66 F.2d 186. 

(3) Misleading and inconsistent in¬ 
structions. 

U.S.—Government Emp. Ins. Co, v. 
Davks, C.A.La., 266 F.2a 760—M.o- 
cartney v. Compagnie Generale 
Transatlantique, C.A.Or., 253 F.2d 
529. 

(4) Lack of essential definition in 
instructions. 

U.S.—Kochcr v. Creston Transfer Co., 
C.C.A.Pa., 166 F.2d 680. 

86 . U.S.—Southern Farm Bureau 

Cas. Ins. Co. v. Palmer, C.A.La., 263 
P.2d 206—Terek v. Concmaugh & 
Black Lick R. Co., C.A.Pa., 231 T. 
2d 564—Rodgers v. Ashley, C.A.Pa., 
207 F.2d 634—Frederick v. Yellow 
Cab Co. of Philadelphia, C.A.Pa., 
200 F.2d 483-“’Cagle v. McQueen, C. 
A.Tex., 200 F.2d 186, certiorari de- 
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apply in those cases where prejudice is shown 
but instructions which improperly assume the exist¬ 
ence of a material fact are ordinarily prejudicial.^^ 
Error may be regarded as cured and not to warrant 
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a reversal where it is clear that the verdict or judg¬ 
ment is correct, and that no prejudice resulted from 
the erroneous instructions, ^9 as in the case of er- 


nied 74 S.Ct. 25. 346 U.S. 816, 98 
Li.Kd. 342—Downie v. Powers, C.A, 
Old.. 193 P.2d 760—Detroit Edison 
Co. V. Ewinir. C.C.A.Mich., 122 F.2d 
852—Hupp Motor Car Corporation 
V. Wadsworth, C.C.A.Mich., 113 F. 
2d 827—RackofC v. U, S., C.C.A.N. 
Y., 78 F.2d 671—Delaware & H. R. 
Corporation v. Cottrell, C.C.A.Pa., 
69 F.2d 195, certiorari denied 64 
S.Ct. 719, 292 U.S. 638, 78 D.Ed. 
14 90—Chesapeake & O. Ry. Co. v. 
Colley, C.C.A.Va., 37 P.2d 320, cer¬ 
tiorari denied 60 S.Ct. 353, 281 U. 
S. 749, 74 L.Ed. 1160—Lord & 

Spencer v. M. N. Stout Co., C.C.A. 
Mass., 33 F.2d 60—Pennsylvania R. 
Co. V. Lutton, C.C.A.Ohio, 29 F.2d 
689, certiorari denied 60 S.Ct. 29, 
280 U.S. 674, 74 L.Ed. 626—Sun Oil 
Co. V. Rhodes, C.C.A.Ark., 16 F.2d 
790—Passaic Valley Sewerage 
Coin’rs V. Holbrook, Cabot & Rol¬ 
lins Corporation, C.C.A.N.Y., 6 F. 
2d 721, certiorari denied 46 S.Ct. 
107, 269 U.S. 682, 70 L.Ed. 423— 
Bo.ston & M. R. R. v. Daniel, C. 

C.A.Vt., 298 P. 84—Oregon-Wash- 
ington R. & Nav. Co. v. Roman, C. 
C.A.Wash., 293 F. 666—Wliitehurst 
V. U. S., C.C.A.Va., 272 P. 46—Brie 
R. Co. V. Connors, C.C.A.Ohio, 261 
P. 303, certiorari denied 40 S.Ct. 
179, 251 U.S. 667, 64 L.Ed. 413— 
Royal Ins. Co. v. Taylor, W.Va., 
254 F. 805, 166 C.C.A. 251—Long 
Island R. Co. v. Darnell, N.Y., 221 
F. 191, 136 C.C.A. 1. 

4 C.J. p 1033 note 37, p 1034 note 39. 

87. U.S.—Greyhound Corp. v. Blak- 
ley, C.A.Wash., 262 P.2d 401—Che.s- 
apeake & O. Ry. Co. v. Thomas, C. 

A.Va., 198 P.2d 783, certiorari de¬ 
nied Thomas v. Che.sapeake & O. 
Ry. Co., 73 S.Ct. 387, 344 U.S. 921, 
97 L.Ed. 709—Tharp v. Mundy, C. 
A.Fla., 195 F.2d 987—Mutual Life 
Ins. Co. of N. Y. V. Morairty, C.A. 
Ariz., 178 P.2d 470, certiorari de¬ 
nied 70 S.Ct. 673, 339 U.S. 937, 94 
L.Ed. 1355—Chicago & N. W. R.v. 
Co. V. Garwood, C.C.A.Minn., 167 
P.2d 848—Union Tank & Supply 
Co. V. Kelley, C.C.A.Tex., 167 F.2d 
811, certiorari denied 69 S.Ct. 54, 
335 U.S. 827, 93 L.Ed. 381, rehear¬ 
ing denied 69 S.Ct. 232, 335 U.S. 
888, 93 L.Ed. 427—Lachman v. 

Pennsylvania Greyhound Lines, C. 
C.A.Va., 160 P.2d 496—Fidelity & 
Cas. Co. of New York v. Fornaro 
Co., C.C.A.Ohio, 130 F.2d 877— 
Christian v. Bo.ston & M. R. R., C. 
C.A.N.Y., 109 F.2d 103—Skelley v. 
New York, N. H. & H. R. Co., C.C. 

A. N.Y., 93 F.2d 479—Budd v. John 

B. Sou thee, Inc., C.C.A.N. Y., 85 F. 
2d 613—Moser v. Hand, C.C.A. 


Miss., 81 F.2d 522—Thompson v. 
Mis.souri Pac. R. Co., C.C.A.Mo., 15 
P.2d 28—J. C. Shaffer & Co. v. West 
Tennes.see Grain Co., C.C.A.Tenn., 
271 F. 320—New York Cent. R. Co. 
V. IJoyd, N.Y., 258 F. Ill, 169 C.C.A. 
197—Richards v. American Bank 
of Alaska, Alaska. 234 P. 300, 148 

C.C.A. 202, certiorari denied Amer¬ 
ican Bank of Alaska v. Richards, 
37 S.Ct. 242, 242 U.S. 649, 61 L.Ed. 
545. 

D.C.—Dick V. Davis, 288 F. 446, 63 
App.D.C. 91. 

88. U.S.—Howard v. Cincinnati Sheet 
Metal & Roofing Co., C.A.Ind., 234 
F.2d 233—^Anderson v. Elgin, J. & 

E. Ry. Co., C.A.I11.. 227 F.2d 91— 
Sprinkle v. Davis, C.C.A.Va., 104 P. 
2d 487—J. E. Riley Inv. Co. v. Sa- 
kow, C.C. A. Alaska, 98 F.2d 8— 
Blodgett v. Pinkerton Tobacco Co., 
C.C.A.Mich., 79 F.2d 94 5—Hanging 
Rock Iron Co. v. P. H. & F. M. 
Roots Co., C.C.A.Ind., 10 F.2d 164 
—Grand Union Tea Co. v. Lord, 
Va., 231 F. 390, 145 C.C.A. 384. 

Srror held harmlass 
U.S.—Trowbridge v. Abrasive Co. of 
Philadelphia, C.A.Pa., 190 P‘'.2d 825 
—New York Life Ins. Co. v. Gam¬ 
er. C.C.A.Mont., 90 F.2d 817, re¬ 
versed on other grounds 68 S.Ct. 
600, 303 U.S. 161, 82 L.Ed. 726, 114 
A.I...R. 1218—Boston & M. R. R. v. 
Daniel C.C.A.Vt., 298 P. 84—Cross 
V. Ramdullah. C.C.A.Cal., 274 F. 
762, certiorari denied 42 S.Ct. 96, 
257 U.S. 655, 66 L.Ed. 419. 

89. U.S.—United Press Ass’ns v. 
Charles, C.A.Alaska, 246 P.2d 21. 
certiorari denied 77 S.Ct. 1378, 364 
U.S. 926, 1 L.Ed.2d 1435—Lopez v. 
American-Hawaiian S. S. Co., C.A. 
Pa., 201 F.2d 418, certiorari denied 
73 S.Ct. 1126, 346 U.S. 976, 97 L. 
Ed. 1,391—Dow V. U. S. Steel Corp., 
C.A.Pa., 195 F.2d 478—^Wonnacott 
v. Denver & R. G. W. R. Co., C.A. 
Utah. 187 F.2d 607—Biggans v. Ha- 
joca Corp., C.A.Pa., 185 F.2d 982— 
Crowe v. Gary State Bank, C.C.A. 
Ind., 123 F.2d 613—McCrate v. 
Morgan Packing Co., C.C.A.Ohio, 
117 F.2d 702—Bass v. Dehner, C.C. 
A.N.M., 103 F.2d 28, certiorari de¬ 
nied 60 S.Ct. 100, 308 U.S. 680, 84 
L.Ed. 486, rehearing denied 60 S.Ct. 
136, 308 U.S. 635, 84 L.Ed. 528— 
Ford Motor Co. v. Cullum, C.C.A. 
Tex., 96 F.2d 1, certiorari denied 
59 S.Ct. 89, 306 U.S. 627, 83 L.Ed. 
401—Cusack v. Longaker, C.C.A.N. 
Y., 96 P.2d 304—Ohmer v. Allen. C. 
C.A.Ohio, 79 F.2d !)42—Etna Ins. 
Co. v. C. I. T. Corporation, C.C.A. 
Tex., 74 F.2d 616—Clark v. Rem¬ 
ington, C.aA.N.H., 65 F.2d 48— 
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Norfolk & W. Ry. Co. v. Hall, C.C. 
A.W.Va., 49 F.2d 092—National Un¬ 
ion Fire Ins. Co. v. Kaplan, C.C.A. 
Ill., 41 F.2d 569, certiorari denied 
61 S.Ct. 90, 282 U.S. 887, 76 L.Ed. 
782—Petersen v. Wellsville City, C. 
C.A.Utah, 14 P.2d 38—West Ten¬ 
nessee Grain Co. v. J. C. Shaffer & 
Co., C.C.A.Tenn., 299 P. 197—U. S. 

V. Northern Pac. Ry. Co., C.C.A. 
Wash., 293 F. 657—General Cigar 
Co. V. First Nat. Bank. C.C.A.Or., 
290 P. 143—Reis v. East St. T.ouls 
& S. Ry. Co., C.C.A.Mo., 276 F. 881— 
American Ry. Express Co. v. Crab¬ 
tree, C.C.A.Ky., 271 P. 287—Jacob v. 
Ivins. Pa., 260 P. 431, 162 C.C.A. 
601—Stark Electric R. Co. v. Mc- 
Ginty Contracting Co., Ohio, 238 P. 
657, 161 C.C.A. 607—Hamilton Iron 
& Steel Co. V. Groveland Mining 
Co., Ohio. 233 F. 388, 147 C.C.A. 324 
—Chicago. St. P. M. & O. Ry. Co. v. 
Nelson, Minn., 226 F. 708, 141 C.C.A. 
464. 

D.C.—Miller v. Potomac Elec. Power 
Co.. 192 F.2d 614, 90 U.S.App.D.C. 
27. 

4 C.J. p 1041 note 32, p 1042 notes 34, 
37, p 1047 note 63. 

Case Jlnstifyijig directed verdict 
Error will be considered cured 
where the court would have been 
Justified in directing a verdict 
against appellant. 

U.S.—^IVonnacott v. Denver & R. G. 

W. R. Co., C.A.Utah, 187 P.2d 607— 

Haber v. Bond Stores, C.A.Ohio, 178 
P.2d 836—Monolith Portland Mid¬ 
west Co. V. Western Public Service 
Co., C.C.A.Wyo., 142 F.2d 857— 
Jones V. Mutual Life Ins. Co. of 
New York, C.C.A.Mo., 113 F.2d 873 
—Sanders v. Schenley Products 
Co., C.C.A.N.Y., 108 P.2d 23—Gen¬ 
eral Securities Corporation v. City 
of Homewood, Ala., C.C.A.Ala., 67 
P.2d 613, certiorari denied Gener¬ 
al Securities Corporation v. City of 
Homewood, 64 S.Ct. 662, 291 U.S. 
685, 78 L.Ed. 1072—Alpine For¬ 

warding Co. v. Pennsylvania R. Co., 
C.C.A.N.Y., 60 P.2d 734, certiorari 
denied Pennsylvania R. Co. v. Al¬ 
pine Forw'arding Co., 53 S.Ct. 93, 
287 U.S. 647, 77 L.Ed. 669—Nal- 
bantian v. U. S., C.C.A.Ill., 64 F. 
2d 63, certiorari denied 62 S.Ct. 813, 
285 U.S. 636, 76 L.Ed. 930—Wei- 
denfeld v. Pacific Imp. Co., C.C.A. 
N.Y., 43 P.2d 817, certiorari denied 
61 S.Ct. 102, 282 U.S. 890, 76 L.Ed. 
784—Flannery v. New York, O. & 
W. R. Co., C.C.A.N.Y., 29 P.2d 18— 
Christenson v. Gorton-Pew Fish¬ 
eries Co., C.C.A.N.Y., 8 F.2d 689. 

Error held not enred where it is 
impossible to tell whether the ver- 
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roneous instructions with respect to the amount not be said that appellant was not prejudiced.^! 
of recovery or damages.®® However, appellant cannot complain of the refusal 

A failure or refusal to give proper instructions instructions where no prejudice resulted from 
to the jury will necessitate a reversal where it can- such refusal.®^ The trial court’s refusal to give a 


diet was baaed on erroneous instruc¬ 
tion. 

U.S.—Christian v. Boston & M. R. R., 
C.C.A.N.Y., 109 F.2d 103—Wiscon¬ 
sin & Arkansas Lumber Co. v. 
Ward, C.C.A.Ark., 32 F.2d 974— 
Pennsylvania R. Co. v. Stegraman, 
C.C.A.Ohio, 22 F.2d 69. 

American Sugar Refining Co. v. 
J. E. Jones & Co., C.C.A.Ala., 293 
F. 660. 

90. U.S.—^Holliday v. Great Atlantic 
& Pacific Tea Co., C.A.Mo., 256 F.2d 
297—Nephi Processing Plant, Inc. 
V. Talbott. C.A.Utah, 247 P.2d 771 
—Eugene B. Smith & Co. v. Rus- 
sek, C.A.Tex.. 212 P.2d 338—Fidel¬ 
ity & Deposit Co. of Maryland v. 
Bates, C.C.A.Iowa, 76 F.2d 160— 
Overland Const. Co. v. Sydner, C. 
C.A.Ohio, 70 P.2d 338—Bryne v. 
Greene, C.C.A.Me., 70 P.2d 137— 
Blanton v. Great Atlantic & Pa¬ 
cific Tea Co.. C.C.A.Ga., 61 F.2d 
427, certiorari denied 53 S.Ct. 405, 
288 U.S. 609, 77 L.Ed. 984—C. W. 
Denning & Co. v. Suncrest Lumber 
Co„ C.C.A.N.C., 61 F.2d 945—In¬ 
gram V. Fidelity-Phoenix Fire Ins. 
Co. of New York. C.C.A.OkL, 16 F. 
2d 251—United Verde Copper Co. 
V. Jordan, C.C.A.Ariz., 14 F.2d 299, 
affirmed United Verde Extension 
Mining Co. v. Jordan, C.C.A., 14 F. 
2d 304, certiorari denied 47 S.Ct. 
243, 273 U.S. 734, 71 L.Ed. 866— 
Coast S. S. Co. V. Brady, C.C.A.Ala., 
8 F.2d 16, certiorari denied 46 S.Ct. 
103, 269 U.S. 678, 70 L.Ed, 421— 
Memphis Furniture Mfg. Co. v. We- 
myss Furniture Co., C.C.A.Tenn., 2 
F.2d 428—Dangelo v. McLean Fire 
Brick Co., C.C.A.Ohio, 287 F. 14— 
George P. Clark Co. v, Kueblcr 
Foundries, C.C.A.Pa., 285 F. 668, 
certiorari denied 43 S.Ct. 434, 261 
U.S. 622, 67 L.Ed. 831—Pulver v. 
Union Inv. Co., C.C.A.Minn., 279 F. 
699. 

4 C.J. p 1045 notes 49, 61. 

Srror held not onred 

U.S.—Foster & Kleiser Co. v. Special 
Site Sign Co., C.C.A.Cal., 85 F.2d 
742, certiorari denied Special Site 
Sign Co. V. Poster & Kleiser Co., 
67 S.Ct. 316, 299 U.S. 613, 81 L.Ed. 
452—^Detroit Graphite Co. v. Hoov¬ 
er, C.C.A.Mass., 41 P.2d 490—Arn¬ 
old V. HorrJgan, Mich., 238 F. 39, 
151 C.C.A. 116. 

91. U.S.—^Heerman v. Burke, C.A. 
Mo., 266 P.2d 936—^Blankenship v. 
Ellerman's Wilson Line New York, 
Inc., C.A.Md., 266 F.2d 466—-John¬ 
son V. Empire Machinery Co., C.A. 
Tex., 266 P.2d 479—Haug v. 
Grimm, C.A.N.D., 261 F.2d 623— 


Southern Ry. Co. v. Elliott, C.A. 
Tenn., 260 P.2d 740—Cox v. Esso 
Shipping Co., C.A.Tex.. 247 F.2d 629 
—Palermo v. Luckenbach S. S. Co., 
C.A.N.Y., 246 F.2d 557, reversed on 
other grounds 78 S.Ct. 1, 356 U.S. 
20. 2 L.Ed.2d 3, rehearing denied 
78 S.Ct. 147, 356 U.S. 886, 2 L.Ed. 
2d 271—Banks v. Central Hudson 
Gas & Elec. Corp., C.A.N.Y., 224 F. 
2d 631, certiorari denied 76 S.Ct. 
182, 350 U.S. 904. 100 L.Ed. 793— 
Chicago. R. I. & P. R. Co. v. Lint. 
C.A.Minn., 217 F.2d 279—Hartford 
Acc. & Indem. Co. v. Douglass, C.A. 
Tex., 215 F.2d 201—Comer v. 
Smith’s Transfer Corp. of Staun¬ 
ton, Va., C.A.W.Va.. 212 P.2d 42— 
Cornell v. Mabe, C.A.Tex., 206 F.2d 
514—Ryan v. United Parcel Serv¬ 
ice. C.A.N.Y., 205 F.2d 362—Lang 
V. Rogney, C.A.Minn., 201 P.2d 88 
—American Radiator & Standard 
Sanitary Corp. v. Fix, C.A.S.D.. 200 
F.2d 629—Strimling v. Stone, C.A. 
Minn., 193 F.2d 990, motion denied 
194 F.2d 920—Walker v. Lykes 
Bros. S. S. Co„ C.A.N.Y.. 193 P.2d 
772—Smith v. Gay, C.A.Va., 190 F. 
2d 719—Starns v. Humphries, C.A. 
Alaska, 189 P.2d 367—Hill v. Rail¬ 
way Exp. Agency, C.A.HI., 187 F.2d 
184—Baltimore & O. R. Co. v. De- 
neen, CC.A.W.Va., 161 F.2d 674— 
Hower v. Roberts, C.C.A.Mo., 153 F. 
2d 726—Shelton v. Thomson, C.C.A. 

111., 148 F.2d 1—Car & General Ins. 
Corp, V. Keal Driveway Co., C.C.A. 
Fla., 132 F.2d 834, certiorari de¬ 
nied Keal Driveway Co. v. Car & 
General Ins. Corp., 63 S.Ct. 1330, 
319 U.S. 766, 87 L.Ed. 1716—Copp 
V. Van Hlse, C.C.A.Mont., 119 F.2d 
691—^Peterson v. Sheridan, C.C.A. 
Iowa, 116 F.2d 121—Sprinkle v. Da¬ 
vis, C.C.A.Va., 104 F.2d 487—Mont¬ 
gomery Ward & Co. v. Snuggins, C. 
C.A.Minn., 103 F.2d 468—Gold v. U. 

5., C.C.A.N.J., 102 F.2d 360—H. W. 
Bass Drilling Co. v. Ray, C.C.A.N. 
M., 101 F.2d 316—Skelley v. New 
York, N. H. & H. R, Co., C.C.A.N.Y., 
93 F.2d 479—Budd v. John B. 
Southee, Inc., C.C.A.N.Y., 85 F.2d 
613—Pair v. Floyd, C.C.A.N.J., 76 
P.2d 920—^Metropolitan Casualty 
Ins. Co. of New York v. Stahl, C.C. 
A.Pa., 72 P.2d 881—Hayat Carpet 
Cleaning Co. v. Northern Assur. 
Co., Limited, of London, C,C.A.N. 
Y., 69 P.2d 806—^Norfolk & W. Ry. 
Co. V. Hall, C.C.A.W.Va., 67 P.2d 
1004—Wisconsin & Arkansas Lum¬ 
ber Co. V. Day, C.C.A.Ark., 86 P.2d 
663. 

Texas Co. v. Pensacola Maritime 
Corporation, C.C.A.Fla., 800 F. 61— 
American Car & Foundry Co. v. Al¬ 
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len, C.O.A.Mo., *64 F. 647—New 
York & Philadelphia Coal & Coke 
Co. V. Meyeradale Coal Co., Pa., 236 
F. 636, 149 C.C.A. 588—American 
Smelting & Refining Co. v. River¬ 
side Dairy & Stock Farm, Utah, 
236 P. 610, 149 C.C.A. 562. 

D.C.—Campbell v. District of Colum¬ 
bia, 243 P.2d 226, 100 U.S.App.D.C. 
120—^A-P Corp. V. Caporaletti, 240 
P.2d 63, 99 U.S.App.D.C. 369—Wat¬ 
ford by Johnston v. Evening Star 
Newspaper Co., 211 P.2d 31, 93 U. 
S.App.D.C. 260—Peoples Mortg. 
Corp. v. Bedrosian, 154 F.2d 332, 81 
U.S.APP.D.C. 69. 

92. U.S.—Franklin v. Delgado, C.A. 
Tex., 262 F.2d 439—Me.sser v. L. B. 
Poster Co.. C.A.Tex., 254 F.2d 412— 
Duff V. Page. C.A.Nev., 249 F.2d 137 
—^Waba.sh R. Co. v. Zirzow, C.A. 

Ill., 245 F.2d 790—^Davis v. Isthmi¬ 
an S. S. Co., C.A.Pa., 241 P.2d 684— 
Walker v. Warehouse Tran.sp. Co., 
C.A.N.H., 235 F.2d 125—Callwood 
v. Callwood, C.A. Virgin Islands, 
233 F.2d 781—McHoney v. Marine 
Nav. Co., C.A.S.C., 233 P.2d 769, 
certiorari denied 77 S.Ct. 231, 352 
U.S. 930, 1 L.Ed.2d 165—Texas & 
Pac. Ry. Co. v. Buckles, C.A.La., 
232 F.2d 257, certiorari denied 76 
S.Ct. 1052, 351 U.S. 984, 100 L.Ed. 
1498—Feeley v. Northern Pac. Ry. 
Co., C.A.Mont., 230 F.2d 316—Kras- 
now v. National Airlines, C.A.N.Y., 
228 P.2d 326—Southern Ry. Co. v. 
Jones, C.A.Tenn., 228 P.2d 203— 
Justheim Petroleum Co. v. Ham¬ 
mond, C.A.Utah, 227 F.2d 629— 
Moore v. Louisville & N. R. Co., C. 

A. Ala., 223 P.2d 214—American Fi¬ 
delity & Cas. Co. V. Drexler, C.A. 
La., 220 P.2d 930—Stevenson v. 
Hearst Consol. Publications, C.A. 
N.Y., 214 P.2d 902, certiorari de¬ 
nied 75 S.Ct. 110, 348 U.S. 874, 99 
L.Ed. 688 —Loudermilk v. Fidelity 
& Cas. Co. of N. Y., C.A.Ga., 207 F. 
2d 881—^Alters v. Bohmker, C.A. 

Ill., 199 P.2d 790—O’Donnell v. El¬ 
gin, J. & E. Ry. Co., C.A.I11., 193 F. 
2d 348, certiorari denied Elgin, J. & 

B. Ry. Co. V. O’Donnell, 72 S.Ct. 
1051, 343 U.S. 956, 96 L.Ed. 1356— 
Hogan V. Williams, C.A.Ga., 193 P. 
2d 220, certiorari denied 72 S.Ct. 
1035, 343 U.S. 942, 96 L.Ed. 1348— 
Wetherbee v. Elgin, J. & E. Ry. 
Co., C.A,I11., 191 P.2d 302—Guido v. 
Hudson Transit Lines, C.A.N.J., 178 
P.2d 740—Tidwell v. Lewis, C.A. 
Tenn., 174 P.2d 173—Levin v. Jo¬ 
seph E. Seagram & Sons, C.C.A.lll., 
168 F.2d 65, certiorari denied 67 S. 
Ct. 971, 330 U.S. 836, 91 L.Ed. 1282 
—Gleaton v. Green, C.C.A.S.C., 166 
r.2d 459 — Hower v. Roberts, C.C. 
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requested instruction although it states good law 
in general, should not be held reversible error if 
the jury was fully and fairly instructed as to the law 

by other instructions.^ 2.5 

§ 297(77). Evidence and Witnesses 

An erroneous ruling with respect to evidence Is not 
ground for disturbing a Judgnnent unless refusal to take 
such action is inconsistent with substantial Justice. 


As a general rule, no error or defect in any ruling 
or order, or action taken by the court with respect 
to evidence is ground for disturbing a judgment 
unless refusal to take such action appears to be in¬ 
consistent with substantial justice.^2.50 According¬ 
ly, if prejudice does not result, a cause will not be 
reversed on appeal for erroneous rulings in re¬ 
spect of evidence generally, including rulings re- 


A.Mo., 153 F.2d 726—Century In- 
dern. Co. v. Arnold, C.C.A.N.Y., 153 
P.2d 531, certiorari denied 66 S.Ct. 
1346, 328 U.S. 854, 90 L.Ed. 1626— 
Bercut V. Park, Benziger & Co., C. 

C. A.Cal., 150 F.2d 731—Stovall v. 
Burns & Roe, C.G.A.Va., 145 F.2d 
230—Jones v. Weaver, C.C.A.Ariz., 
123 F.2d 403—Illinois Cent. R. Co. 
V. Sigler, C.C.A.Tenn., 122 F.2d 279 
—Grand River Dam Authority v. 
Thompson, C.C.A.Okl., 118 F.2d 242 
—Hartford Fire Ins. Co., Hartford, 
Conn. V. Logan Grain Co., C.C.A.N. 

D. , 105 F.2d 699—Hall v. Aetna 
Life Ins. Co., C.C.A.Ark., 85 F.2d 
447—Chesapeake & O. Ry. Co. v. 
Rich. C.C.A.Ohio. 81 F.2d 584—Na¬ 
tional Live Stock Credit Corpora¬ 
tion of St. Louis V, Thompson, C. 
C.A.N.M., 76 F.2d 696—Currier v. 
Ingram. C.C.A.N.H., 75 F.2d 783— 

U. S. Fidelity & Guaranty Co. v. 
McCarthy, C.C.A.Iowa, 50 F.2d 2. 
certiorari denied 52 S.Ct. 32, 284 U. 
S. 652, 76 L.Ed. 553—Great Ameri¬ 
can Ins. Co. of New York v. Roney 
& Berger Co., C.C.A.Pa., 42 P.2d 
816—Alksne v. U. S., C.C.A.Mass.. 
39 F.2d 62, certiorari denied 60 S. 
Ct. 467, 281 U.S. 768, 74 L.Ed. 1176 
—Consolidated Lead & Zinc Co. v. 
Corcoran, C.C.A.Okl., 37 F.2d 296— 
Idaho Copper Corporation v. Camp¬ 
bell, C.C,A.Idaho, 27 F.2d 833—Pe¬ 
tersen V. Wellsville City, C.C.A. 
Utah, 14 F.2d 38—Fidelity & Cas¬ 
ualty Co. of New York v. Glenn, C. 
C.A.W.Va., 3 F.2d 913—^Pennsyl¬ 
vania R. Co. V. Jones, C.C.A.Ohio, 
300 F. 525—^West Tennessee Grain 
Co. V. J. C. Shaffer & Co., C.C.A. 
Tenn., 299 F. 197—Kingrey v. New 
York & St. L. R. Co., C.C.A.Ohio, 
297 P. 376—Sebastian Bridge Dlst. 

V. Missouri, Pac. R. Co., C.C.A.Ark., 
292 P. 345, certiorari denied 44 S.Ct. 
37, 263 U.S. 711, 68 L.Ed. 619—St. 
Louis Smelting & Refining Co. v. 
Henke, C.C.A.Ill., 277 P. 666 —Bris¬ 
tol Gas & Electric Co. v. Boy, C.C.A. 
Tenn., 261 F. 297—^Memphis St. Ry. 
Co. V. Pierce, Tenn., 267 F. 669, 168 
C.C.A. 609—Iowa Cent. Ry. Co. v. 
Walker, Iowa, 266 F. 648, 167 C.C. 
A. 24—Pocahontas Consol. Collier¬ 
ies Co. V. Johnson, Va., 244 F. 368, 
166 C.C.A. 654, certiorari denied 38 
S.Ct. 14, 246 U.S. 658, 62 L.Ed. 635 
—Smith V. Robins, Kan., 236 F. 
114, 149 C.C.A. 324—Atlas Portland 
Cement Co. v. Hagen, Mo., 233 F. 


24, 147 C.C.A. 94, certiorari denied 
37 S.Ct. 16, 242 U.S. 631, 61 L.Ed. 
637—Parrish v. Order of United 
Commercial Travelers of America, 
Va.. 232 F. 425, 146 C.C.A. 419— 
Williamson v. Osenton, W.Va., 220 
F. 653. 136 C.C.A. 261. 

Wright V. Wilson, D.C.Pa., 64 P. 
Supp. 694, affirmed, C.C.A., 154 F. 
2d 616, 170 A.L.R. 1237, certiorari 
denied Wright v. Lohr, 67 S.Ct. 60. 
329 U.S. 743, 91 L.Ed. 640. 

D.C.—Lustine-Nicholson Motor Co. v. 
Petzal, C.A., 268 F.2d 893—Weber 
v. Eaton, 160 F.2d 677, 82 U.S.App. 
D.C. 66 . 

New Arcade Co. v. Owens, 258 P. 
966, 49 App.D.C. 65. 

4 C.J. p 1048 note 76. 

Error held harmless 

(1) Where the verdict shows that 
no injury resulted therefrom. 

U.S.—Venuto v. Robinson, C.C.A.N.J., 
118 F.2d 679, certiorari denied Ross 
Agent, Inc. v. Venuto, 62 S.Ct. 68 , 
314 U.S. 627, 86 L.Ed. 504—States 
Marine Corporation v. John B. Hon¬ 
or & Co., C.C.A.La., 80 F.2d 277— 
Century Indemnity Co. v. Shakes¬ 
peare. C.C.A.C 0 I 0 ., 74 F.2d 392— 
Erie R. Co. v. Fritsch, C.C.A.N.J., 
72 F.2d 766, certiorari denied 55 S. 
Ct. 213, 293 U.S. 620, 79 L.Ed. 708 
—Erie R. Co. v. Leuidau, C.C.A.N.J., 
72 F.2d 766, certiorari denied 65 
S.Ct. 213, 293 U.S. 620, 79 L.Ed. 708 
—Taylor v. Continental Supply Co., 
C.C.A.Colo., 16 P.2d 578—Nemaha 
County, Neb., v. Harmon, C.C.A. 
Neb., 289 P. 796—Northern Pac. Ry. 
Co. V. Mentzer, Wash., 214 F. 10, 130 
C.C.A. 404. 

4 C.J. p 1051 notes 99, 2. 

(2) Where appellee was entitled to 
a directed verdict. 

U.S.—Mitchell v. New England Mut. 
Life Ins. Co., C.C.A.Va., 123 F.2d 
246—McLean v. Donoghue Transp. 
Co., C.C.A.Me., 97 P.2d 366—Zeller 
V, American International Corpora¬ 
tion, C.C.A.Pa., 292 P. 822. 
Explanation to Jury hy oonnsel 
Where defendant’s requested in¬ 
struction on burden of proof was 
properly refused because it did not 
correctly state the law, but defend¬ 
ant’s counsel was permitted to, and 
did, explain to the jury what the 
plaintiffs’ burden was, verdict for 
plaintiffs would not be disturbed. 
D.C.—^McWilliams v. Lewis, 126 F.2d 
200, 76 U.S.App.D.C. 163. 
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92.6 U.S.—Messer v. L. B. Foster 
Co., C.A.Tex., 264 P.2d 412—Luther 
V. Maple, C.A.N.D., 260 F.2d 916— 
Chicago, R. I. & P. R. Co. v. Em¬ 
ery, C.A.Iowa, 233 F.2d 848—City 
of Knoxville, Tenn. v. Bailey, C.A. 
Tenn., 222 F.2d 620—Allers v. 
Bohmker, C.A.Ill., 199 P.2d 790. 
92.50 U.S.—Hoag v. City of Detroit, 
C.A.Mich., 185 F.2d 764. 

Application of Podoral Bnle 

Federal Rules of Civil Procedure, 
Rule 61, 28 U.S.C.A., declaring that 
no error in admission or exclusion 
of evidence shall be ground for new 
trial or setting aside verdict, unless 
refusal to take such action appears 
to court inconsistent with substan¬ 
tial Justice, although directed to the 
district courts, is to be heeded by 
federal appellate courts, and no tri¬ 
al court is to be held in error for fol¬ 
lowing the rule. 

U.S.—Illinois Terminal R. Co. v. 
Friedman, C.A.Mo., 208 F.2d 675, re¬ 
hearing denied 210 F.2d 229. 

93. U.S.—Ahern v. Webb, C.A.Kan., 

268 F.2d 46—J. W. Bateson Co. v. 
Romano, C.A.Tenn., 266 P.2d 360— 
Johnson v. Dorsey, C.A.Ohio, 260 
F.2d 313—^Krienke v. Illinois Cent. 
R. Co., C.A.I11., 249 P.2d 840—Swink 
V. Colcord, C.A.Okl., 239 F.2d 618 
—Cold Metal Process Co. v. Unit¬ 
ed Engineering & Foundry Co., C.A. 
Pa., 235 F.2d 224—General Acc. Fire 
& Life Assur. Corp. v. Zapel, C.A. 
La., 231 F.2d 917-^ueen Ins. Co. 
of America v. Larson, C.A.Hawaii, 
225 F.2d 46—^U. S. v. Compania Cu- 
bana De Aviaclon, S. A., C.A.Fla., 
224 P\2d 811—Conner v. Union Pac. 
R. Co., C.A.Cal., 219 F.2d 799— 
Cumins v. Scrivener, C.A.N.M., 214 
F.2d 810—Dale v. Hill, C.A.Alaska, 
212 F.2d 480—Atlantic Greyhound 
Corp. V. Eddins, C.A.S.C., 177 F.2d 
954—^Anderson v. Federal Cartridge 
Corp., C.C.A.Minn., 166 F.2d 681— 
Peoples Loan & Inv. Co, v. Travel¬ 
ers Ins. Co., C.C.A.Ark., 161 F.2d 
437—Callaway v. Christlson, C.C.A. 
Tenn., 148 F.2d 303—Hoffman v. 
Palmer, C.C.A.N.Y., 129 F.2d 976— 
Sinclair Refining Co. v. Bennett. C. 
C.A.Tenn., 123 F.2d 884—Plllsbury 
Flour Mills Co. v. Miller, C.C.A.M 0 .. 
121 F.2d 297—^Atlantic Greyhound 
Corporation v. Crenshaw, C.C.A.Ga., 
99 F.2d 449—^American Glycerin 
Co. V. Eason Oil Co., C.C.A.Okl., 98 
F.2d 479, certiorari denied 69 S.Ct. 
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lating to objections to questions, 93 5 discovery,93-10 

production and inspection of books and docu- 
■nicnts,93-i5 order of proof, rebuttal, and reopening 
of the case,93-20 striking or withdrawing evi- 
dence,93-25 and failure of proof.93-30 The same 
rule applies to error in the examination of witnesses 
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and their compctency.9^ 

Error as to the admission of evidence docs not 
warrant disturl)ance of the judirment below unless it 
appears that appellant has been prejudiced there¬ 
by ;95 and this rule applies in the case of evidence 


107, 305 U.S. 640. 83 L.Ed. 413. re¬ 
hearing denied 69 S.Ct. 153, 305 U. 
S. 672, 83 L.Ed. 435—Maryland Cas¬ 
ualty Co. V. Kern County, C.C.A. 
Cal., 83 F.2d 774—Jennings v. U. 

S., C.C.A.Ga., 73 F.2d 470—Strangio 
V. Consolidated Indemnity t't Insur¬ 
ance Co., C.C.A.Cal.. 66 F.2d 330— 
Union Trust Co. of Cleveland, Ohio 
V. Woodrow Mfg. Co., C.C.A.Iowa, 
63 F.2d 602—^American Sugar Re¬ 
fining Co. V. Nassif, C.C.A.Mass.. 
45 F.2d 321—Nalbantian v. U. S., 
C.C.A.lll., 54 F.2d 63. certiorari de¬ 
nied 52 S.Ct. 313, 286 U.S. 536, 76 
L.Ed. 930—Fiel Const. Co. v. Com¬ 
monwealth of Pennsylvania, to Use 
of Hendricks, C.C.A.Pa.. 35 F.2d 
265—New York Life Ins. Co. v. 
Rees. C.C.A.Mo., 19 P.2d 781 —Stege- 
man v. Pennsylvania R. Co., C.C.A. 
Ohio, 6 F.2d 873—Craig-Giles Iron 
■Co. V. Brownlee, C.C.A.Va., 272 F. 
74—Rose Lumber Co. v, Hughe.s 
Lumber Co.. C.C.A.Ala., 264 F. 757. 
certiorari denied 41 S.Ct. 8, 254 U.S. 
635, 65 L.Ed. 450—Copper Process 
Co. V. Chicago Bonding & Ins. Co., 
C.C.A.Pa.. 262 F. 66. 8 A.L.R. 1477— 
Cascaden v. O’Connor, Alaska, 257 
F. 930, 169 C.C.A. 80—Birge-Forbes 
Co. V. Heye, Tex., 248 F. 636, 160 
C.C.A. 536, affirmed 40 S.Ct. 160, 
251 U.S. 317, 64 L.Ed. 28(i~Watson 

V. Adams, Ohio, 242 F, 441, 155 C. 
C.A. 217—Daigle v. U. S., Me., 237 
F. 159, 150 C.C.A. 305—Norfolk & 

W. Ry. Co. V. Gillespie, Va., 224 
F. 316, 139 C.C.A. 552. 

D.C.—Smith v. Doyle, 98 F.2d 341, 69 
App.D.C. 60. 

4 C.J. p 963 note 68, p 964 note 76. 

Error as to burden, of proof 

U.S.—Bauer v. Clark, C.C.A.Ind., 161 
F.2d 397, certiorari denied 68 S.Ct. 
210, 332 U.S. 839, 92 L.Ed. 411, re¬ 
hearing denied 68 S.Ct. 342. 332 U. 
S. 849, 92 L.Ed. 419. 

Error held prejudicial 

(1) Generally. 

U.S.—Powhatan Mining Co. v. Ickes, 
C.C.A., 118 F.2d 105—Ulm v. Moore- 
McCormack Lines, C.C.A.N.Y., 115 
F.2d 492, rehearing denied 117 P.2d 
222, certiorari denied 61 S.Ct. 941, 
313 U.S. 567, 85 L.Ed. 1525—Cer- 
vin v. W. T. Grant Co., C.C.A.Tex., 
100 F.2d 153. 

(2) Permitting answers to leading 
questions where the answers elicited 
are the only basis in the evidence 
for an in.struction given on a mate¬ 
rial issue. 

U.S.—Baldi v. Cedar Hill Coal & Coke 
Co., Colo., 173 F. 781, 97 C.C.A. 505. 


93.5 U.S.—Export Leaf Tobacco Co. 
V. American Ins. Co. of Newark, N. 
J., C.A.Va., 260 F.2d 839—Bratt 
V. Western Air Lines, C.A.Utah. 
169 F.2d 214, certiorari denied 69 
S.Ct. 239. 335 U.S. 886. 93 L.Ed. 425 
—Southern Package Corporation v. 
Mitchell. C.C.A.Mi.sa., 109 F.2d 609 
—Twachtman v. Connelly, C.C.A. 
Ohio, 106 F.2d 501—Schermann v. 
Yellow Cab Co., C.C.A.lll., 101 F. 
2d 363, certiorari denied 59 S.Ct. 
1046, 307 U.S. 647, 83 L.Ed. 1527— 
Campbell v. Preferred Accident Ins. 
Co. of New York, C.C.A.N.Y., 98 F. 
2d 53—London Guarantee & Acci¬ 
dent Co. v. Woelfle, C.C.A.Mo., 83 F. 
2d 325—Upton v. Harrison, C.C.A. 
N.C., 68 F.2d 232, certiorari de¬ 
nied 64 S.Ct. 718, 292 U.S. 633, 78 
L.Ed. 1486—Sacramento Suburban 
Fruit Lands Co. v. Soderman, C.C. 
A.Cal., 36 F.2d 934—Outlook Hotel 
Co. v. St. John, C.C.A.N.J., 297 F. 
184. 

4 C.J. p 965 note 92. p 966 notes 2, 6, 
p 967 notes 12, 13, 17, p 968 notes 
36. 38. p 969 note 50. 

Failure to rule ou objections 
U.S.—Solomon v. Benjamin, C.C.A. 

Ill., 75 F.2d 564, certiorari denied 
55 S.Ct. 831, 295 U.S. 749. 79 L.Ed. 
1694—American Trading Co. v. 
Steele, C.C.A.China, 274 F. 774. 

93.10 U.S.—Fulenwider v. Wheeler, 
C.A.Fla., 262 F.2d 97—Zwack v. 
Krau.s Bros. & Co., C.A.N.Y., 237 F. 
2d 255. 

Interrogatories 

U.S.—Dobson v. Grand Trunk West¬ 
ern R. Co., C.A.Ill., 248 F.2d 545 
—^Weinhaus v. Gale, C.A.Ill., 237 
F.2d 197—Angelina Cas. Co. v. Blu- 
Itt, C.A.Tex., 235 F.2d 764—Lei.sh- 
man v. Radio Condenser Co., C.C. 
A.Cal., 167 P.2d 890, certiorari de¬ 
nied 69 S.Ct. 246, 335 U.S. 891, 93 
L.Ed. 429, rehearing denied 69 S.Ct. 
G39, 336 U.S. 921, 93 L.Ed. 1083, 

93.15 U.S.—Chase Nat. Bank of City 
of New York v. Citizens Gas Co. 
of Indianapolis, C.C.A.Ind., 113 F.2d 
217, reversed on other grounds 62 
S.Ct. 15, 314 U.S. 63. 86 L.Ed. 47— 
McCann v. New York Stock Ex¬ 
change, C.C.A.N.Y., 107 F.2d 908, 
certiorari denied 60 S.Ct. 807, 309 
U.S. 684, 84 L.Ed. 1027. rehearing 
denied 60 S.Ct. 974, 310 U.S. 656, 
84 L.Ed. 1420—Salmon Palls Mfg. 
Co. v. Midland Tire & Rubber Co., 
C.C.A.Ohio, 285 P. 214. 

D.C.—Sher v. De Haven, 199 P.2d 
777, 91 U.S.App.D.C. 257, certiorari 
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denied 73 S.Ct. 797, 345 U.S. 936. 
97 L.Ed. 1363. 

93.20 U.S.—Paine v. St. Paul Un¬ 
ion Stockyard.g Co., C.C.A.Minn., 28 
F.2d 463. modified on other grounds 
35 F.2d 624—Dietrich v. U. S. Ship¬ 
ping Board Emergency Fleet Cor¬ 
poration, C.C.A.N.Y., 9 F.2d 733, 

certiorari denied Dietrich v. U. S. 
Shipping Board Merchant Fleet 
Corporation, 49 S.Ct. 82, 278 U.S. 
647, 73 L.Ed. 560—Berio v. Gay, C.C. 
A.Puerto Rico, 272 F. 404—Harper 
V. Harper, W.Va., 252 F. 39, 164 
C.C.A. 151. 

4 C.J. p 962 notes 43, 45. 

93.25 U.S.—Glens Falls Ins. Co. of 
Glens Falls, N. Y. v. Sherrltt, C.C. 
A.Va., 95 F.2d 823—Fidelity & De¬ 
posit Co. of Maryland v. People's 
Bank of Sanford, C.C.A.N.C., 72 F. 
2d 932, certiorari denied 55 S.Ct. 
348, 293 U.S. 627, 79 L.Ed. 714— 
United Verde Extension Mining 
Co. V. Littlejohn. C.C.A.Ariz., 279 
F. 223—Great Northern Ry. Co. v. 
Ennis, Mont., 236 F. 17, 149 C.C.A. 
227—Chicago Rys. Co. v. Kramer, 

Ill., 234 F. 245, 148 C.C.A. 147— 
Norfolk & W. Ry. Co. v. Gillespie, 
Va., 224 P. 316, 139 C.C.A. 552. 

93.30 U.S.—^U. S. V. Lyons, C.A.Ind., 
210 F.2d 350—Telluride Power Co. 
v. Williams, C.A.Utah, 172 F.2d 

673. 

94. See infra S 297(79). 

95. U.S.—^New & Used Auto Sale.s. 
Inc. v. Ahvakana, C.A.Ala.ska, 269 
F’.2d 3 89—Delaney v. Internation¬ 
al Harvester Co., C.A.Ill., 261 F.2d 
150—Ford V. United Gas Corp., C. 
A.Miss,, 254 F.2d 817, certiorari 
denied 79 S.Ct. 40, 358 U.S. 824. 3 
L.Ed.2d 64—Chesapeake & O. Ry. 
Co. V. Newman, C.A.Ohio, 243 F.2d 
804—Swink v. Colcord, C.A.Okl., 239 
F.2d 518—E. I. Du Pont De Ne¬ 
mours Co. V. Hall, C.A.S.C., 237 F.2d 
145—U. S. V. Neel, C.A.Okl., 235 F. 
2d 395—Renaldi v. Now York, N. II. 
& II. R. Co., C.A.N.Y., 230 F.2d 841. 
59 A.L.R.2d 1371—Mirablle v. New 
York Cent. R. Co., C.A.N.Y., 230 F. 
2d 498—Queen Ins. Co. of America 
V. Larson, C.A.Hawaii, 225 F.2d 46 
—Ditter v. Yellow Cab Co., C.A.Ill., 
221 P.2d 894—Kelly v. Cordlo, C.A. 
Minn., 217 F.2d 757—Greene v. New 
York Cent. R. Co., C.A.Mich., 209 F. 
2d 348—Illinois Terminal R. Co. v. 
Friedman, C.A.Mo., 208 F.2d 675, 
rehearing denied 210 F.2d 229—■ 
Atlantic Coast Line R. Co. v. Joln- 

' er, C.A.Ga., 205 F.2d 426, certiorari 



36C.J.S. FEDERAL COURTS § 297(77) 

incompetent for want of preliminary proof, ^5.5 | or opinion evidence, ®5.io and applies as well in the 


denifd 74 S.Ct. 226. 346 U.S. 899. 98 
Ij.KtI. 400—Kieffer v. Blue Seal 
Chcitiical Co., C.A.NT.J., 196 F.2cl 614 
—H.irtford Firo Ins. Co. v. Haag’er, 
C.A Kla., 196 F.2d 270—Nattens v. 
Crolier Soc., Inc., C.A.III., 195 F. 
2d 149—Jennings v. Murphy, C.A. 
Ill., 194 F.2d 35—Cherncy v. 
Holmes, C.A.Wis.. 185 F.2d 718— 
Mr(’arty v. U. S., C.A.Ala., 185 F. 
2d 520, rehearing denied 187 F.2d 
234— IT. S. V. Uarto, C.A.Cal., 175 
F.2(1 110—Stanczak v. Pennsylva¬ 
nia R. Co., C.A.I11., 174 F.2d 43— 
Hartford Ace. & Indem. Co. v. 
Bank of Commerce, C.A.Ga., 170 
F.2:l 94—Atlas Trading Corp. v. S. 
II. Grossman, Inc., C.A.N.J., 169 F. 
2d 240—Woodward v. U. S., C.C..\. 
Mo., 167 F.2d 774—U. S. v. Iriartc, 
C.C.A.Puerto Rico, 16G F.2d 800, 
certiorari denied Irlorte v. U. S., 69 
S.Ct. 36, 335 U.S. 816, 93 L.Ed. 371 
—Glens Falls Indem. Co. v. Basich 
Bros. Const. Co., C.C.A.Cal., 165 F. 
2d 649, certiorari denied 68 S.Ct. 
1347. 334 U.S. 833, 92 L.Ed. 1760— 
Lever Bros. Co. v. Baltimore & O. 
R. Co.. C.C.A.Md., 164 F.2d 738— 
Chicago & N. W. Ry. Co. V. Green. 
C.C.A.Minn., 164 P.2d 65—Colley v. 
Standard Oil Co. of N. J., C.C.A.S. 
C., 157 P.2d 1007—Peoples Loan & 
Inv. Co. V. Travelers Ins. Co., C.C. 
A.Ark., 151 F.2d 437—^Ander.son v. 
Tway, C.C.A.Ky., 143 F,2d 95, cer¬ 
tiorari denied 65 S.Ct. 866. 324 U.S. 
861, 89 L.Ed. 1418—Texarkana Bus 
Co. V. Baker, C.C.A.Tex., 142 F,2d 
491—Van Camp Sea Food Co. v. 
Nordyke, C.C.A.Cal., 140 F.2d 902, 
certiorari denied 64 S.Ct. 1278, 322 

U.S. 760, 88 L.Ed. 1687—Schoen v. 
Western Union Tel. Co.. C.C.A.Fla., 
135 F.2d 967—Sofarelli Bros. v. Ei- 
gin, C.C.A.Md., 129 F.2d 785—Fer¬ 
guson V. Union Nat. Bank of 
Clarksburg, C.C.A.W.Va., 126 F.2d 
753—Rowe v. Gatke Corp.. C.C.A. 
Ind., 126 F.2d 61, petition dismissed 
Gatke Corp. v. Rowe, 63 S.Ct. 81, 
317 U.S. 702, 87 L.Ed. 561—Fran- 
han Distributors v. New York 
World’s Fair 1939. C.C.A.N.Y., 124 
F.2d 82, certiorari denied 62 S.Ct. 
1277, 316 U.S. 687, 86 L.Ed. 1759 
—Thomson v. Boles, C.C.A.Minn., 
123 F.2d 487—^U. S. v. 62 Drums 
Maple Syrup, C.C.A.Vt., 110 P.2d 
914—Equitable Life Assur. Soc. of 
U. S. V. Bomar, C.C.A.Ky., 106 F. i 
2d 640—Twachtman v. Connelly, C. | 
C.A.Ohio, 106 F.2d 501—L. E. Whit- 
ham Const. Co. V. Rcmer, C.C.A. 
Okl., 105 F.2d 371—Paramount Pro¬ 
ductions V. Smith, C.C.A.Cal., 91 F. 
2d 863, certiorari denied 58 S.Ct. 
266, 302 U.S. 749, 82 L.Ed. 679— 
Smith V. Pacific Alaska Airways, 
Inc., C.C.A.Alaska, 89 P.2d 253, cer¬ 
tiorari denied Pacific Alaska Air¬ 
ways V. Smith, 68 S.Ct. 20, 302 U.S. 
700, 82 L.Ed. 641—^William C. Bar- | 


ry, Inc. v. Baker, C.C.A.Me., 82 F. 
2d 79—Fidelity &, Deposit Co. of 
Maryland v. Bate.s, C.C.A.Iowa, 76 
F.2d 3 60—Equitable Life Assur. 
Soc. of U. S. V. Sief, C.C.A.Ohlo, 
74 P.2d 606—Merchants’ Bank v. 
Hanna, C.C.A.Mo., 73 F.2d 818— 
Roelker v. Broinloy-Shepard Co.. 
C.C.A.Mass., 73 F.2d 618, certiorari 
denied 55 S.Ct. 509, 294 U.S. 713. 
79 L.Ed. 1246—Manhattan Oil Co. 

V. Mosby, C.C.A.Mo., 72 F.2d 84 0 
certiorari denied 55 S.Ct. 237, 293 

U. S. 623, 79 L.Eci. 710—Firemem’s 
Ins. Co. V. Follett, C.C.A.Ill., 72 F. 
2d 49. certiorari denied 55 S.Ct. 
209, 293 U.S. 618, 79 L.Ed. 706— 
Royal Ins. Co, v. Eastham, C.C.A. 
Ala.. 71 F.2d 385, certiorari denied 
65 S.Ct. 110, 293 U.S. 557, 79 L.Ed. 
658—Frevette v. U. S.. C.C.A.N.C.. 
68 F.2d 112, certiorari denied 54 S. 
Ct. 633, 292 U.S. 622, 78 L.Ed. 1478 
—Krumm v. Southwest Finance Co. 
of California. C.C.A.Cal., 67 F.2d 3 
—U. S. V. Sauls, C.C.A.N.C., 65 F. 
2d 886—Wilks v. U. S., C.C.A.N.Y.. 
65 F.2d 775—^U. S. v. Dudley, C.C. 
A.Idaho. 64 F.2d 743—Public Utili¬ 
ties Corporation of Arkansas v. 
Oliver, C.C. A.Ark., 64 F.2d 60— 
Sunny Point Packing Co. v. Faigh. 
C.C.A..Alaska, 63 F.2d 921—Neece 

V. Durst, C.C.A.Cal., 61 P.2d 691— 

S. S. Kresge Co. v. McCallion, C.C. 
A.Mo., 58 P.2d 931—Heinz v. Leeds 
& liippincott Co., C.C.A.N.J., 55 

F.2d 829—Wabash Ry. Co. v. City 
of St. Louis, C.C.A.Mo., 54 F.2d 
921, certiorari denied Wabash Ry. 
Co, V. City of St. Louis. Mo., 54 
S.Ct. 88, 290 U.S. 668, 78 L.Ed. 577 
—Community Natural Ga.s Co. v. 
Henley, C.C.A.Tex., 54 F.2d 59— 
Standard Accident Ins. Co. v. Ros.'^d, 
C.C. A. Ark., 52 F.2d 547—Frankcl 
V. New York Life Ins. Co., C.C.A. 
Okl., 51 P.2d 933—U. S. v. Lawson, 
C.C.A.Idaho, 50 F.2d 646—People 
of Porto Rico v. Livingston, C.C.A. 
3'uerto Rico, 47 F.2d 712, certiorari 
denied 52 S.Ct. 23, 284 U.S. 642, 76 
L.Ed. 546—U. S. V. Phillips, C.C. 
A.Mo., 44 F.2d 689—O’Brien v. Gen¬ 
eral Accident, Fire & Life Assur. 
Corporation, Limited, of Perth, 
Scotland. C.C.A.Neb., 43 F.2d 48— 
James Baird Co. v. Broyd, C.C.A. 
N.C., 41 P.2d 578—Sacramento Sub¬ 
urban Fruit Lands Co. v. La Guc, 
C.C.A.Cal., 40 F.2d 897—^Alliance 
Ins. Co. of Philadelphia v. Brown, 
C.C.A.Cal., 36 F.2d 625—Standard 
Accident Ins. Co. v. Rossi, C.C.A. 
Ark., 35 F.2d 667—Lord & Spencer 

V. M. N. Stout Co., C.C.A.Mass., 33 
F.2d 60—American Coal Co. of Al¬ 
legany County v. De Wese, C.C.A. 

W. Va., 30 F.2d 349—Newlands v. 
Calaveras Min. & Mill Co., C.C.A. 
Cal., 28 F.3d 89—International In¬ 
demnity Co. V. Lehman, C.C.A.Wis., 
28 P.2d 1, certiorari denied 49 S.Ct. 
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83. 278 U.S. G48, 73 L.Ed. 561— 
Louisville & N. R. Co. v. Chatters, 
C.C.A.La., 26 F.2d 403, reversed on 
other grounds 49 S.Ct. 329, 279 U. 
S. 320, 73 L.Ed. 711—Lehigh & N. 

E. R. Co. v. Smale, C.C.A.N.J.. 19 

F. 2d 67—New York & Porto Rico 
S. S. Co. v. Garcia, C.C.A.Puerto 
Rico, 16 F.2d 734—Air Refunction 
Co. V. Philadelphia Storage Battery 
Co., C.C.A.Pa., 14 F.2d 734—Moss v, 
Sherburne, C.C.A.Mass., 11 P.2d 679, 
certiorari denied 47 S.Ct. 100, 273 
U.S. 710, 71 L.Ed. 362—Griffin v. 
Thompson, C.C.A.Tex., 10 F.2d 127 
—Keeton v. Jefferson Standard IJfe 
Ins. Co., C.C.A.Va., 5 F.2d 183— 
Gettys V. Newburger, C.C.A.Okl., 
272 P. 209, certiorari denied 42 S. 
Ct. 56, 257 U.S. 649, 66 L.Ed. 416, 
and error dismissed 43 S.Ct. 11. 260 

U. S. 693, 69 L.Ed. 467—People of 
Puerto Rico v. Russell & Co., C.C.A. 
Puerto Rico, 268 F. 723—Tate v. 
Baugh, C.C.A.Tenn., 264 P. 892— 
Garwood v. Scheiber. Cal., 246 F. 
74, 158 C.C.A. 300, certiorari denied 
38 S.Ct. 4 27, 247 U.S. 506, 62 L.Ed. 
1240—Soci6t6 Nouvelle d'Armement 

V. Barnaby, Wash., 246 F. 68, 158 
C.C.A. 294—Akalitis v. Philadelphia 
& Reading Co.al & Iron Co., N.Y., 
239 F. 299. 162 C.C.A. 287, certio¬ 
rari denied 38 S.Ct. 681, 247 U.S. 
517, 62 L.Ed. 1245—Tacoma Ry. & 
Power Co. v. Cothary, Wash., 236 F. 
872, 149 C.C.A. 184. 

Linker v. Container Corp. of 
America, D.C.Pa., 96 F.Supp. 911. 
D.C,—McWilliams v. Lewis, 125 P.2d 
200. 76 U.S.App.D.C. 153—Wa.sh- 

ington & O. D. Ry. Co. v. Smith, 
289 F. 582, 53 App.D.C. 184—Globe 
Furniture Co. v. Gately, 279 F. 1005, 
51 App.D.C. 367—Burnstine v. Drew, 
269 F. 677, 50 App.D.C. 161. 

4 C.J. p 970 note 67—37 C.J. p 113 
note 4 [a] (2)—43 C.J. p 1325 note 
55. 

In action for alienation of affec¬ 
tions, the admission of certain testi¬ 
mony was not reversible error where 
no substantial inju.stice was done to 
appellant by reason of the testimony. 
D.C.—Richards v. Lorlcberg, 79 P.2d 
413, 6.5 App.D.C. 67, certiorari de¬ 
nied 56 S.Ct. 178, 296 U.S. 642, 80 
L.Ed. 456. 

95.5 Karmless 

U.S.—Grandin Grain & Seed Co. v. 

U. S., C.A.N.D., 170 F.2d 425—Klas 

V. Yellow Cab Co., C.C.A.Ill., 106 
P.2d 935—Grant v. Pilgrim, C.C. 
A.Alaska. 96 P.2d 662—McLeod 
Lumber Co. v. Western Redwood 
Co., C.C.A.Cal., 8 F.2d 930. 

4 C.J. p 996 note 71. 

Prejudicial 

U.S.—John Irving Shoe Co. v. Dugan, 
C.C.A.Mass., 92 F.2d 711. 

95.10 Karxnlesa 

U.S.—Franklin v, Delgado, C.A.Tex.« 
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case of incompetent hearsay evidence.^®*i6 Wheth- attending^ circumstances.^* Under the attending 
cr prejudice resulted is to be determined from circumstances, particular error has been regarded 
the practical effect of the erroneous evidence, viewed as prejudicial,**-® but prejudice is not shown where 
in the light of the trial as a whole, with all its the legal evidence abundantly established the 


262 F.2d 439—^Milwaukee Ins. Co. 
V. Kogen, C.A.Minn., 240 F.2d 613 
—Bryant v. Hall, C.A.Ga.. 238 P.2cl 
783—Carroll v. Magnolia Petroleum 
Co., C.A.Tex., 223 F.2d 657—Port- 
man V. American Home Products 
Corp., C.A.N.Y., 201 F.2d 847—Ea* 
gleston V. Rowley, C.A.Alaska, 172 
F.2d 202—Pillsbury Flour Mills Co. 
V. Miller, C.C.A.Mo.. 121 F.2d 297 
—Sears, Roebuck & Co. v. Cope¬ 
land. C.C.A.N.C.. 110 P.2d 947— 
Stephenson v. Grand Trunk West¬ 
ern R. Co., C.C.A.I11., 110 F.2d 401. 
132 A.L.R. 456, certiorari dismissed 
60 S.Ct. 1107, two cases. 311 U.S. 
720, 85 Li.Ed. 469—^American Glyc¬ 
erin Co. V. Eason Oil Co., C.C.A.Okl., 
98 F.2d 479, certiorari denied 69 

S.Ct. 107, 305 U.S. 640, 83 L.Ed. 413, 
rehearing denied 59 S.Ct. 153, 305 

U. S. 672, 83 L.Ed. 435—Metropoli¬ 
tan Life Ins. Co. v. Armstrong, C.C. 
A.Neb., 85 F.2d 187—Maryland Cas¬ 
ualty Co. V. Wyoming Valley Pa¬ 
per Co., C.C.A.N.H., 84 F.2d 633— 
Fidelity & Deposit Co. of Mary¬ 
land V. People’s Bank of Sanford, 
C.C.A.N.C., 72 F.2d 932, certiorari 
denied 66 S.Ct. 348, 293 U.S. 627, 79 
L.Ed. 714—^Niagara Fire Ins. Co. 
of New York, N. Y. v. Raleigh 
Hardware Co., C.C.A.W.Va., 62 F. 
2d 705—U. S, V. Roberts, C.C.A. 
Colo., 62 F.2d 594—Sun Oil Co. v. 
Rhodes, C.C.A.Ark., 14 F.2d 790— 
Western Union Telegraph Co. v. 
Ammann, C.C.A.N.J., 296 P. 453— 
Alaska Treadwell Gold Mining Co. 

V. Crinls, Alaska, 255 F. 810, 167 C. 
C.A. 138—^Missouri Valley Bridge 
& Iron Co. V. Blake, Va., 2.31 P. 217, 
145 C.C.A. 411—Norfolk & W. Ry. 
Co. V. Gillespie, Va., 224 F. 316, 
139 C.C.A. 552. 

D.C.—Hazen v. Hawley, 86 P.2d 217, 
66 App.D.C. 266, certiorari denied 
57 S.Ct. 315, 299 U.S. 613, 81 L.Ed. 
452. 

4 C.J. p 997 notes 86, 86. 

rrejndlolal 

U.S.—Padgett v. Buxton-Smith Mer¬ 
cantile Co., C.A.N.M.. 262 P.2d 39 
—Carroll v. Magnolia Petroleum 
Co., C.A.Tex., 223 F.2d 657—Parris 
V. Interstate Circuit, C.C.A.Tex., 116 
F.2d 409—Eldrldge V. McGeorge, C. 
C.A.Ark., 99 F.2d 835—Patrick v. 
Rice, C.C.A.Pa., 98 F.2d 650—Har¬ 
rison V. New York Life Ins. Co., 
C.C.A.Ohio, 78 P.2d 421. 

95.15 Harmless 

U.S.—Camps v. New York City Trans¬ 
it Authority, C.A.N.Y., 261 F.2d 320 
—Connors v. Schmidt, C.A.Ohio, 257 
F.2d 146—Patterson v. Pennsylva¬ 
nia R. Co., C.A.Mlch., 238 P.2d 646 
—Mattox y. News Syndicate Co., 


C. A.N.T.. 176 P.2d 897, 12 A.L.R.2d 
988, certiorari denied 70 S.Ct. 100. 
338 U.S. 868, 94 L.Ed. 525—Valley 
Shoe Corporation v. Stout, C.C.A, 
Mo., 98 F.2d 514—Schnerb v. Cater¬ 
pillar Tractor Co., C.C.A.N.Y., 43 
F.2d 920, certiorari denied 51 S.Ct. 
182, 282 U.S. 898, 75 L.Ed. 791— 
James Baird Co. v. Boyd, C.C.A. 
N.C.. 41 P.2d 578—Louisville & N. 

R. Co. V. Chatters, C.C.A.La., 26 
F.2d 403, reversed on other ground.*^ 
49 S.Ct. 329, 279 U.S. 320, 73 L.Ed. 
711—Cross V. Ramdullah, C.C.A. 
Cal., 274 P. 762, certiorari denied 42 

S. Ct. 96, 257 U.S. 655, 66 L.Ed. 419. 
D.C.—Western Union Telegraph Co. 

V. Scrivener, 18 F.2d 1C2, 57 App. 

D. C. 120. 

Frejudlclal 

U.S.—^Wong Wing Foo v. McGrath. 
C.A.Cal., 196 P.2d 120—Naylor v. 
Isthmian S. S. Co., C.A.N.Y., 1S7 
F.2d 638—Rlmmer v. U. S., CA. 
Tex., 172 F.2d 964—Chicago & N. 

W. Ry. Co. V. Garwood, C.C.A. 
Minn., 167 F.2d 848—Reliance Life 
Ins. Co. V. Burgess, C.C.A.Mo., 112 
P.2d 234, certiorari denied Burgess 
V. Reliance Life Ins. Co., 61 S.Ct. 
137, 311 U.S. 699, 85 L.Ed. 463, re¬ 
hearing denied 61 S.Ct. 391, 311 U.S. 
730, 85 L.Ed. 475—U. S. v. Nickle, 
C.C.A.Mo., 60 P.2d 372—^Interstate 
Compress Co. v. Agnew, C.C.A.Okl.. 
276 F. 882—^Klein v. Darnell, Tex.. 
239 P. 844, 152 C.C.A. 630. 

96. U.S.—Henwood v. Chaney, C.C. 
A.Mo., 156 F.2d 392, certiorari de¬ 
nied 67 S.Ct. 113, 329 U.S. 760. 
L.Ed. 655—U. S. v. Becktold Co., 
C.C.A.MO,, 129 F.2d 473. 
nature or purpose of evidence 

Error may be harmless by reason 
of the nature of the evidence com¬ 
plained of, or the purpose for which 
such evidence is offered. 

U.S.—Wabash Ry. Co. v. Bridal, C.C. 
A.Mo., 94 F.2d 117, certiorari de¬ 
nied 59 S.Ct. 63, 305 U.S. 602, 83 
L.Ed. 382—^Western Produce Co. v. 
Folllard. C.C.A.Tex., 93 P.2d 688— 
Ocean Accident & Guarantee Cor¬ 
poration V. Schachner, C.C.A.Ill., 70 
F.2d 28—^Klauder-Weldon Dyeing 
Mach. Co. V. Gagnon, N.Y., 166 F. 
286, 92 C.C.A. 204. 

4 C.J. p 971 note 61. 

96.5 U.S.—Young Ah Chor v. Dulles. 
C.A.Hawaii, 270 F.2d 338—Village 
of Cambridge, Ill. for Use and Ben¬ 
efit of Shilling v. Hartford Acc. & 
Indem. Co., C.A.I11., 263 P.2d 699— 
Headen v. Pope & Talbot, Inc., C. 
A.Pa., 252 P.2d 739—Standard Oil 
Co. of Cal. V. Moore, C.A.Wash., 
251 F.2d 188, certiorari denied 78 S. 
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Ct. 1139, 356 U.S. 975, 2 L.Ed.2d 
1148—Oslund v. State Farm Mut. 
Auto. Ins. Co., C.A.Or., 242 F.2d 
813—Southern Ry. Co. v. Madden, 
C.A.S.C., 236 F.2d 198, certiorari 
denied 77 S.Ct. 328. 352 U.S. 953, 
1 L.Ed.2d 244—United Press Ass’ns 
V. Hartzog, C.A.S.C., 233 F.2d 174 
—Brandt v. Pennsylvania H. Co., 
C.A.Ill., 231 E.2d 848, 67 A.L.R.2d 
1078—Southwestern Pub. Co. v. 
Horsey, C.A.Nev., 230 F.2d 319— 
Alexander v. Alexander, C.A.S.C., 
229 P.2d 111—Paramount Film Dis¬ 
tributing Corf), v. Village Theatre, 
C.A.Utah, 228 P.2d 721—Carroll v. 
Magnolia Petroleum Co., C.A.Tex., 
223 F.2d 657—Schillie v. Atchison. 

T. & S. F. Ry. Co., C.A.Mo., 222 P. 
2d 810—Cotton Belt Ins. Co. v. A. 
Campdera &. Co., C.A.Tex., 218 F.2d 
76—Kentucky Trust Co. v. Glenn, 
C.A.Ky., 217 F.2d 462—Lincoln 
Rochester Trust Co. v. McGowan, 
C.A.N.Y., 217 F.2d 287—Twentieth 
Century-Fox Film Corp. v. Lardner, 
C.A.Cal., 216 F.2d 844, certiorari 
denied 76 S.Ct. 366, 348 U.S. 944, 99 
L.Ed. 739, rehearing denied 75 S.Ct. 
522, 348 U.S. 965, 99 L.Ed. 753— 
United Mine Workers of America 
v. Patton, C.A.Va., 211 F.2d 742, 47 
A.L.ll.2d 850, certiorari denied 75 
S.Ct. 38, 348 U.S. 824, 99 L.Ed. 649 
—Citizens Nat. Trust & Sav, Bank 
of Los Angeles v. Londono, C.A. 
Cal., 204 F.2d 377, certiorari denied 
Londono v. Citizens Nat. Trust and 
Sav. Bank of Los Angeles, 74 S.Ct. 
105, 34 6 U.S. 866, 98 L.Ed. 376—U. 
S. V. Roberts, C.A.Ga., 192 F.2d 893 
—Naylor v. Isthmian S. S. Co., C.A. 
N.Y., 187 F.2d 638—Emlch Motors 
Corp. V. General Motors Corp., C.A. 
Ill., 181 F.2d 70, reversed on other 
grounds 71 S.Ct. 408, 340 U.S. 668, 
95 L.Ed. 634, rehearing denied 71 S. 
Ct. 610, 341 U.S. 906, 96 L.Ed. 1346 
—Stueber v. Admiral Corp., C.A.Ill., 
171 P.2d 777, certiorari denied 69 S. 
Ct. 891, 336 U.S. 961, 93 L.Ed. 1113 
—Woodward v. U. S., C.C.A.Mo., 167 
F.2d 774—Dow v. Carnegle-Illlnois 
Steel Corp., C.C.A.Pa., 165 F.2d 777 
—Henwood v. Chaney, C.C.A.Mo., 
156 F.2d 392, certiorari denied 67 
S.Ct. 113, 329 U.S. 760, 91 L.Ed. 655 
—^West Virginia Pulp & Paper Co. 
V. Cone, C.C.A.3.C., 163 F.2d 676, 
certiorari denied 67 S.Ct. 57, 329 

U. S. 701, 91 L.Ed. 612, reversed 67 
S.Ct. 752, 330 U.S. 212, 91 L.Ed. 849. 
motion denied 67 S.Ct. 1090, and 67 
S.Ct. 1725, 331 U.S. 794, 91 L.Ed. 
1822, certiorari denied 68 S.Ct. 1337, 
334 U.S. 827, 92 L.Ed. 1755—Wor¬ 
cester V. Pure Torpedo Co., C.C.A. 
Ill., 127 F.2d 946—Union Oil Co. of 
California y. Hunt, C.C.A.Or., Ill 
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case,'^6-i® where the incompetent evidence is in 
no way inconsistent with the contentions of the 
com];laining party,96.i5 or where the same or similar 
evidence has been admitted without objection.^®*^® 
So also, the court will disregard harmless error with 
respect to the admission of documentary evi- 
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dence,®®*25 or in the use of depositions or answers 
to interrogatories as evidence.®®*^® 

As a rule, an error in the admission of evidence 
will be considered harmless where the evidence in 
question is utterly irrelevant or immaterial or un¬ 
important,® ^ where the case is tried by the court 


F.I^d 269—Smith v. Pacific Alaska 
Airways, Inc., C.C.A.Alaska, 89 F. 
2d 253, certiorari denied Pacific 
Alaska Airways v. Smith, 68 S.Ct, 
20, 302 U.S. 700, 82 L.Ed. 541—Haw¬ 
thorne V. Eckerson Co., C.C.A.Vt., 
77 F.2d 844—Southern Pac. Co. v, 
Ralston, C.C.A.Utah, 67 P.2d 958— 
Union Electric Liffht & Power Co. 
V. Snyder Estate Co., C.C.A.Mo., 65 
F.Ud 297—Schroble v. Lehigh Val¬ 
ley R. Co., C.C.A.N.Y., 62 F.2d 993 
— U. S. V. Blackburn, C.C.A.Wash.. 
33 P.2d 664—Orient Ins. Co. v. Ari- 
asi, C.C.A.Cal., 28 P.2d 679, certio¬ 
rari denied Ariasi v. Orient Ins. Co., 
49 S.Ct. 251, 279 U.S. 837, 73 L.Ed. 
9S1—Manjon v. Lebron, C.C.A.Puer- 
to Rico, 23 P.2d 266—Baltimore & 
O. R. Co. V. Moore, O.C.A.Del., 13 F. 
2d 364, certiorari denied Moore v. 
Baltimore & O. R. Co., 47 S.Ct. 238, 
273 U.S. 727, 71 L.Ed. 861—North¬ 
ern Assur. Co. V. Del Moral, C.C.A. 
Puerto Rico, 300 F. 613—Western 
Union Telegraph Co. v. Hall, C.C.A. 
Md., 287 F. 297—New York Life 
Ins. Co. V. Neasham, Nev., 250 F. 
787, 163 C.C.A. 119—Frey & Son v. 
Welch Grape Juice Co., Md., 240 F. 
114, 163 C.C.A. 150—Quinette v. 
Pullman Co., Okl., 229 F. 333, 143 

C. C.A. 453, rehearing denied 233 F. 
980, 147 C.C.A. 664—Brabham v. 
Baltimore & O. R. Co„ W.Va., 220 
F. 36, 136 C.C.A. 117, L.R.A.1916E, 
1201. 

Mast V. Illinois Cent. R. Co., D.C. 
Iowa, 79 F.Supp. 149, afllrmed, C.A., 
176 F.2d 167. 

D.C.—Universal Airline v. Eastern 
Air Linos, 188 F.2d 993, 88 U.S.App. 

D. C. 219—Filloramo v. Giunta, 89 
F.2d 500, 67 App.D.C. 28—Carle v. 
Rainey, 83 F.2d 600, 65 App.D.C. 
343—District of Columbia v. Ches- 
sin, 73 F.2d 663, 64 App.D.C. 23. 

4 C.J. p 972 note 70. 

96.10 U.S.—Herlihy Mid-Continent 
Co. V. Northern Indiana Public 
Service Co., C.A.Ind., 246 F.2d 440, 
certiorari denied 78 S.Ct. 269, 356 
U.S. 894, 2 L,Ed.2d 192—Butler v. 
General Motors Corp., C.A.N.Y., 240 
F.2d 92—^Een v. Consolidated 
Frelghtways, C.A.N.D., 220 F.2d 82 
—Smith v. Texas Co., C.A.N.Y., 219 
F.2d 74—Rokey v. Day & Zimmer- 
mann, C.C.A.Iowa, 157 F.2d 734, 
certiorari denied 67 S.Ct. 1082, 330 
U.S. 842, 91 L.Ed. 1288, rehearing 
denied 67 S.Ct. 1198, 331 U.S. 864, 
91 L.Ed. 1869—Liquid Veneer Cor¬ 
poration V. Smuckler* C.C.A.Cal., 90 
F.2d 196. 

36 C.J.S.—81 


Republic Oil Refining Co. v. Gran¬ 
ger, D.C.Pa., 98 F.Supp. 921, af¬ 
firmed, C.A., 198 F.2d 161. 

96.15 U.S.—Egan Chevrolet Co. v. 
Bruner. C.C.A.Mlnn., 102 F.2d 373, 
122 A.L.K, 987. 

96.20 U.S.—Central R. Co. of N. J. 
V. Jules S. Sottnek Co., C.A.N.Y., 
258 F.2d 85—Siebrand v. Gossnell. 
C.A.Ariz., 234 P.2d 81—Gordon v. 
Robinson, C.A.Pa., 210 F.2d 192— 
Hen wood v. Chaney, C.C.A.Mo., 166 
F.2d 392, certiorari denied 67 S.Ct. 
113, 329 U.S. 760, 91 L.Ed. 655— 
Norwood V. Great Am. Indern. Co., 
C.C.A.Pa., 146 P.2d 797—Milwau¬ 
kee Mechanics Ins. Co. v. Oliver, 
C.C.A.Tex., 139 P.2d 405—Woelfle 
V. Connecticut Mut. Life Ins. Co. 
of Hartford, Conn., C.C.A.Mo., 103 
P.2d 417—Travelers Ins. Co. v. 
Drake, C.C.A.Cal., 89 F.2d 47—Met¬ 
ropolitan Life Ins. Co. v. Arm¬ 
strong. C.C.A.MO., 86 F.2d 187— 
Shell Petroleum Corporation v. 
Scully, C.C.A.I.a., 71 P.2d 772— 
Community Natural Gas Co. v. 
Henley, C.C.A.Tex., 64 F.2d 69— 
Henry W. Putnam Memorial Hos¬ 
pital v. Allen, C.C.A.Vt., 34 F.2d 927 
—^American Glycerin Co. v. Burle¬ 
son, C.C.A.Tex., 30 F.2d 811, cer¬ 
tiorari denied 49 S.Ct. 481, 279 U.S. 
866, 73 L.Ed. 1004—Eteenpain Co¬ 
op. Soc. V. Lillbak, C.C.A.Mass., 18 
P.2d 912—Clover Valley Lumber 
Co. V. Sierra Valley Creamery, C.C. 
A.Cal., 18 P.2d 858—Hill v. Wabash 
Ry. Co.. C.C.A.MO., 1 F.2d 626— 
Mitchell V. Toole, C.C.A.Miss., 287 
F. 25—^^Vestern Coal & Mining Co. 
V. Greeson, C.C.A.Ark., 284 F. 610 
—^Waters v. Guile, Mich., 234 F. 
632, 148 C.C.A. 298. 

96.25 U.S.—^Ahern v. Webb, C.A.Kan., 
268 F.2d 45—Matuk v. Harper, C.A. 
Ill., 267 F.2d 630—Cobin v. Midland 
Mut. Life Ins, Co., C.A.Cal., 260 F. 
2d 92—Railway Exp. Agency, Inc. 
V. Epperson, C.A.Mo., 240 P.2d 189 
—Queen Ins. Co. of America v. 
Larson, C.A.Hawali, 225 F.2d 46— 
Ng Kwock Gee v. Dulles, C.A.Cal., 
221 F.2d 942—^American Vitrified 
Products Co. V. Wyer, C.A.Mich., 
221 F.2d 447—Gibson v. Interna¬ 
tional Freighting Corp., C.A.Pa,, 173 
P.2d 691, certiorari denied 70 S.Ct. 
78, 338 U.S. 832, 94 L.Ed. 607, re¬ 
hearing denied 70 S.Ct. 167, 338 U. 
S. 882, 94 L.Ed. 641—Jack v. Craig¬ 
head Rice Mill Co., C.C.A.Ark., 167 
F.2d 96, certiorari denied New Am¬ 
sterdam Cas. Co. V. Craighead Rice 
Mill Co., 68 S.Ct. 1340, 334 U.S. 829, 
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92 L.Ed. 1756—^Van Camp Sea Food 
Co. V. Nordyke, C.C.A.Cal., 140 F.2d 
902, certiorari denied 64 S.CM;. 1278, 
322 U.S. 760, 88 L.Ed. 1587—So- 
farelli Bros. v. Elgin, C.C.A.Md., 
129 F.2d 785. 

D.C.—^Molesworth v. Capital Transit 
Co., 214 F.2d 860, 94 U.S.App.D.C. 
216. 

AdmlBSloa of pairt of doonmsat 

Any error in admission of part of, 
or excerpts from a document is cured 
when objecting party places whole 
of the instrument in evidence. 

U.S.—Great Am. Indem. Co. v. Rose, 
C.A.La., 242 P.2d 269. 

96.30 U.S.—Oates v. S. J. Groves & 
Sons Co., C.A.Ky., 248 F.2d 388— 
Klepal v. Pennsylvania R. Co., C.A. 
N.Y., 229 F.2d 610—^U. S. v. Corn- 
pan ia Cubana De Aviacion, S. A,, 
C.A.Fla., 224 F.2d 811—Illinois Ter¬ 
minal R. Co. V. Creek, C.A.Mo., 207 
F.2d 475—Lobel v. American Air¬ 
lines, C.A.N.Y., 192 F.2d 217, certio¬ 
rari denied 72 S.Ct. 568, 342 U.S. 
946, 96 L.Ed. 703—Masterson v. 

Pennsylvania R. Co., C.A.Pa., 182 
F.2d 793—^West v. Schwarz, C.A. 
Ill., 182 F.2d 721, certiorari denied 
71 S.Ct. 67, 340 U.S. 830, 95 L.Ed. 
609—Thiel v. Southern Pac, Co., C. 
C.A.Cal., 169 F.2d 30, certiorari de¬ 
nied 69 S.Ct. 162, 335 U.S. 872, 98 
L.Ed. 416, rehearing denied 69 S.Ct. 
294, 335 U.S. 900. 93 L.Ed. 435. 
Admissioa held erroaeoiis 
U.S.—Los Angeles Trust Deed & 
Mortg. Exchange v. Securities and 
Exchange Commission, C.A.Cal., 
264 F.2d 199—Lipscomb v. Groves, 
C.A.Pa., 187 F.2d 40. 

Portion of deposition 
Any error in permitting one party 
to introduce only a portion of a depo¬ 
sition taken by his opponent becomes 
immaterial where the party taking 
the deposition subsequently intro¬ 
duces all of it. 

D.C.—^New Arcade Co. v. Owens, 258 
F. 965, 49 App.D.C. 65. 

97. U.S.—Glguere v. U. S. Steel 
Corp., C.A.I11., 262 F.2d 189— 

Eicks V. Houghton, C.A.Wis., 248 
F.2d 394—Loc-Wood Boat & Mo¬ 
tors, Inc. V. Rockwell, C.A.Mo., 245 
P.2d 306—^Kozman v. Trans World 
Airlines, Inc., C.A.N.Y., 236 F.2d 
627, certiorari denied Allied Clean¬ 
ing Contractors, Inc,, v. Allied 
Maintenance Corp., 77 S.Ct. 327, 362 
U.S. 953, 1 L.Ed.2d 243, and Alliad 
Maintenance Corp. v. Allied Clean¬ 
ing Contractors, Ine., 77 S.Ct. 828, 
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without a juryi** or where the fact sought to be | proved by the evidence in question is otherwise fully 


862 U.S. 963, 1 t..Ed.2d 243—Wis- 
conBin Hydro Elec. Co. v. Equitable 
Fire & Marine Ins. Co., C.A.Mlnn., 
233 F.2d 313—Queen Ins. Co. of 
America v. Larson, C.A.Hawaii, 225 
F.2d 46—Tucker v. Loew’s Theatre 
& Realty Corp., C.CJV.N.Y., 149 F.2d 
677—Southern Ry. Co. v. Wood, C. 
C.A.Ga.. 116 F.2d 274—Twachtman 
V. Connelly, C.C.A.Ohio, 106 F.2d 
BOl—Falstaff Brewing Corporation 
V. Thompson. C.C.A.Neb., 101 F.2d 
301, certiorari denied 59 S.Ct. 834. 
307 U.S. 631, 83 L.Ed. 1514—Wolf 
V. Citizens Bank & Trust Co. of 
Southern Pines, C.C.A.N.C., 92 F.2d 
233—Stewart v. American Life Ins. 
Co., C.C.A.Kan., 89 F.2d 743—B.«ink- 
ers Indemnity Ins. Co. v. Pinker¬ 
ton. C.C.A.C^l., 89 F.2d 194, follow¬ 
ed in Bankers Indemnity Ins. Co. v. 
Lundgren, C.C.A.Cal., 89 F.2d 200, 
certiorari denied 58 S.Ct. 23, 302 U. 
S. 703, 82 L.Ed. 543, and certiorari 
denied Bankers Indemnity Ins. Co. 
V. Pinkerton, 58 S.Ct. 23, 302 U.S. 
704. 82 L.Ed. 543—MacLaughlin v. 
Hull. C.C.A.Wash., 87 F.2d 641— 
Ocean Accident & Guarantee Cor¬ 
poration V. Schachner, C.C.A.I11., 
70 F.2d 28—Union Electric Light & 
Power Co. v. Snyder Estate Co., C. 
C.A.MO., 65 P.2d 297—Fidelity & 
Casualty Co. of New York v. 
Brightman, C.CA.Mo., 53 F.2d 161 
—Chevrolet Motor Co. v. Gladding, 
C.C,A.Md., 42 F.2d 440, certiorari 
denied 61 S.Ct. 78, 282 U.S. 872, 75 
L.Ed. 770—Plel Const. Co. v. Com¬ 
monwealth of Pennsylvania, to Use 
of Hendricks, C.C.A.Pa., 35 F.2d 
265—Bickley v. U. S., C.C.A.La., 24 
P,2d 481—Bowmaster v. Carroll, C. 
C.A.Okl., 23 F.2d 825—F. W. Wool- 
worth Co. V. Federal Inv. Co., C.C. 
A.Minn., 5 F.2d 787—Lehigh Valley 
R. Co. V. Passinier, C.C.A.N.J., 4 F. 
2d 46—^West Tennessee Grain Co. v. 
J. C. Shaffer & Co., C.C.A.Tenn., 299 
F. 197—U. S. Fidelity & Guaranty 
Co. V. U. S., C.C.A.Md., 295 F. 698 
—Oregon-Washington R. & Nav. 
Co. V. Roman, C.C.A.Wash., 293 F. 
666—Hays v. Stine, C.C.A.W.Va. 
289 F. 224—Mims v. Reid. C.C.A. 
Va., 286 F. 900—Chesapeake & O. 
Ry. Co. V. Hare, C.C.A.W.Va., 283 
F. 944—^East Harlan Coal Co. v. 
R. E. Hamilton & Sons Co., C.C.A. 
Ky., 277 P. 337—Pabst Brewing Co. 
V. E. Clemens Horst Co., C.C.A.Cal., 
264 P. 909—Freeman-Sweet Co. v. 
Luminous Unit Co., C.C.A.Ill., 264 
F. 107, certiorari denied 40 S.Ct. 
482, 263 U.S. 480, 64 L.Ed. 1026— 
Bristol Gas & Electric Co. v. Boy, 
C.C.A.Tenn., 261 P. 297—^Detroit 
United Ry. v. Welntrobe, Mich., 
259 F. 64, 170 C.C.A. 132—Iowa 
Cent. Ry. Co. v. Walker, Iowa, 265 
P. 648, 167 C.C.A. 24—Harper v. 
Harper, W.Va., 252 F. 39, 164 C.C.A. 
161—Pronsoe v. Bushnell, Ohio, 261 


P. 860, 164 C.C.A. 66—Western Un¬ 
ion Telegraph Co. v. Thomaason, 
Va., 251 P. 833, 164 C.C.A. 49— 
Blueflelds S. S. Co., to Use of Elm¬ 
er E. Wood V. United Fruit Co., 
Pa., 243 P. 1, 165 C.C.A. 531. er- 
ror dismissed 39 S.Ct. 136, 248 U. 
S. 695, 63 L.Ed. 428—O'Brien v. Las 
Vegas & T. R. Co., Nev., 242 F. 850, 
165 C.C.A. 438—Woo Vey v. U. &*.. 
Ohio, 242 P. 838, 166 C.C.A. 426, 
certiorari denied 38 S.Ct. 60, 245 
U.S. 660, 62 L.Ed. 635—^Vandevent- 
er V. Traders' Nat. Bank of Kan¬ 
sas City, Mo., Kan., 241 F. 684, 154 

C. C.A. 360—^Arnold v. Horrigan, 
Mich., 238 F. 39. 151 C.C.A. 11.5— 
Ames V. Sullivan. Ala.skn, 235 F. 
880, 149 C.C.A. 192—Tacoma Ry. & 
Power Co. v. Cothary, Wash., 235 
P. 872. 149 C.C.A. 184—Texas & P. 
Ry. Co. V. Hartford Fire Ins. Co., 
Tex., 230 P. 801, 146 C.C.A. Ill- 
Central Vermont Ry. Co. v. Cauble, 
N.Y., 228 P. 876, 143 C.C.A. 274— 
Vagaski v. Consolidation Coal Co., 
N.Y., 225 P. 913, 141 C.C.A. 37— 
Rubin.sky v. Banner Rubber Co., 
N.Y., 224 P. 449, 140 C.C.A. 547— 
Richmond Light & R. Co. v. Blau, 
N.Y., 210 F. 887, 127 C.C.A. 497. 

D.C.—De Vito v. Hoffman, 199 F.2d 
468, 91 U.S.App.D.C. 263—^Universal 
Airline v. Eastern Air Ijine.s, 188 
F.2d 993, 88 U.S.App.D.C. 219— 

Washington Annapolis Hotel Co. v. 
Riddle. 171 F.2d 732, 83 U.S.App. 

D. C. 288—Hazen v. Hawley, 86 F. 
2d 217, 06 App.D.C. 266, certiorari 
denied 67 S.Ct. 316, 299 U.S. 613, 81 
L.Ed. 452. 

4 C.J. p 969 note 56. 

Technical and theoretical errori 
and errors not involving injastice 

should ordinarily be disregarded. 
U.S.—Missouri Valley Bridge & Iron 
Co. V. Blake, Va., 231 F. 417, 145 C. 
C.A. 411. 

Ho weight 

Admission of evidence to which tri¬ 
al Judge gave no weight in his deci¬ 
sion was harmless error. 

U.S.—McComb v. McCormack, C.C.A. 
Tex., 159 P.2d 219. 

98. U.S.—Panama Canal Co. v. Wag¬ 
ner, C.A.Canal Zone, 234 F.2d 163 
—Parker v. Title & Trust Co., C.A. 
Or., 233 P.2d 605, rehearing denied 
237 F.2d 423—Wiit v. Brokaw, C.A. 
Ind., 196 P.2d 69—Buder v. Becker, 
C.A.Mo., 186 F.2d 311—Department 
of Water & Power of City of Los 
Angeles v. Okonlte-Callender Cable 
Co., C.A.Cal., 181 F.2d 375—Inland 
Empire Paper Co. v. Hartford 
Steam Boiler Inspection & Ins. Co. 
of Hartford, Conn., C.A.Wa.sh., 169 
F.2d 653—Gardner v. Mid-Conti¬ 
nent Grain Co., C.C.A.Mo., 168 F.2d 
819—Doering v. Buechler, C.C.A. 
Minn., 146 P.2d 784—Harper v. U. 
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S., C.C.A.MO., 143 F.2d 796—Don¬ 
nelly Garment Co. v. National La¬ 
bor Relations Board, C.C.A., 123 F. 
2d 215—Cranecr v. Lowden, C.C.A. 
Mo., 3 21 F.2d G46, affirmed 02 S.Ct. 
763, 315 U.S. 0.31, 86 L.Ed. 1077, re¬ 
hearing denied 62 S.Ct. 1030, .316 U. 
S. 708. 86 L.l'ld. 177.5—Thatenhor.st 
V. U. S., C.C.A.Kan., 119 F.2d 567— 
Mutual Life Ins. Co. of New York 
V. Tormohlen. C.C.A.Ind., 118 F.2d 
163—Baily v. Sears, Roebuck & Co., 
C.C.A.Or., 115 P.2d 904, certiorari 
denied 62 S.CI. 82, ,314 U.S. 616. 86 
L.Ed. 495—Anglo California Nat. 
Bank of San Francisco v. Lazarcl, 
C.C.A.Cal., 106 F.2cl 693. certiorari 
denied 60 S.Ct. 379, 308 U.S. 624, 

84 L.Ed. 521—Hedrick v. Perry, C. 
C.A.N.M., 102 F.2d 802—Wall v. U. 
S., C.C.A.Kan.. 97 F.2d 672, certio¬ 
rari denied 59 S.Ct. 104, 305 U.S. 
632, 83 L.Ed. 405—Jackson Furni¬ 
ture Co. V. McT.aughlin, C.C.A.Cal.. 

85 F.2d 606—U. S. v. Rucker, C.C. 
A.Ill., 80 F.2d 369—Hays v. Harris. 
C.C.A.Ark., 78 F.2d 66, certiorari 
denied 56 S.Ct. 134, 296 U.S. 613, 80 
L.Ed. 435—^U. S. v. Northern Pac. 
Ry. Co., C.C.A.Mont., 77 F.2d 687 
—El Paso & S. W. R. Co. v. Phelps- 
Dodge Mercantile Co., C.C.A.Arlz., 
75 F.2d 873—Gardner v. U. S., C.C. 
A.Cal., 71 P\2d 63, certiorari denied 
55 S.Ct. 213, 293 U.S. C19, 79 L.Ed. 
707—Elliott V. Gordon, C.C.A.Kan., 
70 F.2d 9—Alksne v. U. S., C.C.A. 
Mass., 39 F.2d 62, certiorari denied 
60 S.Ct. 4 67, 281 U.S. 768, 74 L.Ed. 
1175—U. S. V. Garbutt, C.C.A.Wyo.. 
35 F.2d 924—City Bond & Finance 
Co. V. Grant, C.C.A.Colo., 30 P.2d 
671—English v. Gamble, C.C.A.Okl., 
26 F.2d 28—Lahman v. Burnes Nat. 
Bank of St. Joseph, Mo., C.C.A. 
Neb.. 20 F.2d 897—Southern Pac. 
Co. V. Kalbaugh, C.C.A.Cal., 18 P.2d 
837, certiorari denied 48 S.Ct. 38. 
275 U.S. 543, 72 L.Ed. 416—Jen¬ 
nings V. Canady, C.C.A.Okl., 13 F. 
2d 356. certiorari denied 47 S.Ct. 
239, 273 U.S. 728, 71 L.Ed. 862— 
Edwards v. Robinson, C.C.A.Idaho, 
8 F.2d 726—Drexlcr v. Commercial 
Sav. Bnnk, C.C.A.S.D., 5 F.2d 13— 
Lackner v. McKechney, C.C.A.Ill., 2 
F.2d 616, certiorari denied Lackner 
V. Starr, 45 S.Ct. 462, 267 U.S. 601, 
69 L.Ed. 808—South Fork Brewing 
Co. V. U. S., C.C.A.Pa., 1 F.2d 167 
certiorari denied 45 S.Ct. 125, 266 
U.S. 626, 60 L.Ed. 476, and affirmed 
46 S.Ct. 349, 270 U.S. 631, 70 L.Ed. 
770—Unkle v. Will,s, C.C.A.Okl., 281 
F. 29—Granite Falls Bank v. 
Keye.B, C.G.A.Minn., 277 F. 796— 
Chicago Bonding & Ins. Co. v. City 
of Pittsburg, C.C.A.Kan., 271 P. 678 
—Coles V. Donslow, C.C.A.Colo., 270 
P. 22—Hall V. U. S., C.C.A.Tcx., 267 
P. 795—Bodkin v. Edwards, C.C.A. 
Cal., 265 P. 621, affirmed 41 S.Ct. 
268, 255 U.S. 221, 66 L.Ed. 695— 
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and clearly established.®^ Also, the court of appeals I by subsequent acts or proceedings in the case render- 
will not reverse the case where the error is cured I ing the error immaterial or nugatory,^ as by the 


Cascaden v. Bell, Alaska, 257 P. 
920. 169 C.C.A. 76. 

4 C.J. p 999 note 22, p 1000 note 24, 
p 1001 note 28. 

Presumption 

Wliere case is tried to court with¬ 
out a jury, admission of incompetent 
or immaterial evidence is not prejudi¬ 
cial since presumption prevails that 
court considers only competent evi¬ 
dence. 

U.S.—Morris v. Williams, C.C.A.Ark., 
149 F.2d 703. 

Judgment otherwise supported 

(1) Appellate court will not re¬ 
verse a judgment in a nonjury case 
becaiise of the admission of incom¬ 
petent evidence unless all the compe¬ 
tent evidence is insufTlcient to sup¬ 
port the judgment or unless it affirm¬ 
atively appears that the Incompetent 
evidence Induced the court to make 
an essential finding which would not 
otherwise have been made. 

U.S.—Wells V. J. C. Penney Co., C.A. 
Or., 250 P.2d 221--Grecn v. Ding- 
man, C.A.Neb., 234 F.2d 547—Bom- 
marito v. Southern Canning Co., C. 
A.Mo., 208 F.2d 56—Rolley, Inc. v. 
Younghusband, C.A.Cal., 204 F.2d 
209—Grandin Grain & Seed Co. v. 
U. S., C.A.N.D., 170 P.2d 425— 
Buder v. Becker, C.A.Mo., 186 F.2d 
311—Builders Steel Co. v. C. I. R., 
C.A.8, 179 F.2d 377—Thompson v. 
Carley, C.C.A.Ark., 140 F.2d 656. 

(2) Rule that error in admission of 
evidence is harmless, where case is 
tried to court without jury, if there is 
sufficient competent evidence to sup¬ 
port court’s findings, is applicable, 
where it is clear from record that 
court gave no weight to irrelevant 
evidence. 

U.S.—Rolley, Inc. v. Younghusband, 
C.A.Cal., 204 F.2d 209. 

99. U.S.—Fulenwider v. Wheeler, C. 
A.Fla., 262 F.2d 97—Brooks v. Tex¬ 
as General Indem. Co., C.A.Tex., 
261 F.2d 16—Thorp v. American 
Aviation & General Ins. Co., C.A. 
Pa., 212 F.2d 821—Conry v. Balti¬ 
more & O. R. Co., C.APa., 209 F.2d 
422—Bommarito v. Southern Can¬ 
ning Co., C.A.MO., 208 F.2d 66— 
Ranger, Inc. v. Equitable Life As- 
sur. Soc. of U. S., C.A.Mich., 196 F. 
2d 968—Missouri-K.-T. R. Co. of 
Tex. v. Ridgvvay, C.A.Mo., 191 F.2d 
363—^West V. Schwarz, C.A.Ill., 182 
F.2d 721, certiorari denied 71 S.Ct. 
67, 340 U.S. 830, 96 L.Ed. 609— 
Eagleston v. Rowley, C.A.Alaska, 
172 P.2d 202—Henwood v. Chaney, 
C.C.A.Mo., 156 F.2d 392, certiorari 
denied 67 S.Ct. 113, 329 U.S. 760, 
91 L.Ed. 656—Rowe v. Gatke Corp., 
C.C.A.Tnd., 126 F.2d 61, petition 
dismissed Gatke Corp. v. Rowe, 63 
S.Ct. 81, 317 U.S. 702, 87 L.Ed. 661. 


By other ovldeuos 

U.S.—Carpenters Union, Local 181 v. 
Cisco Const. Co., C.A.Wash., 266 
F.2d 865—American Crystal Sugar 
Co. V. Cuban-American Sugar Co., 
C.A.N.Y., 259 F.2d 624—American 
Motorists Ins. Co. v. Landes, C.A. 
Tex., 262 F.2d 761—Franklin v. 
Shelton, C.A.Okl., 250 F.2d 92, cer¬ 
tiorari denied 78 S.Ct. 644, 355 U.S. 
969, 2 L.Ed.2d 533—U. S. v. Low- 
enthal, C.A.Ill., 248 P.2d 397—Rob¬ 
ey V. Sun Record Co.. C.A.Tex., 242 
F.2d 684, certiorari denied 78 S.Ct. 
20. 356 U.S. 816, 2 L.Ed.2d 33— 
Green v. Dingman, C.A.Neb., 234 
F.2d 647—Siebrand v. Gossnell, C. 
A.Ariz., 234 F.2d 81—Cereste v. 
New York. N. H. & H. R. Co., C.A. 
N.y., 231 F.2d 60, certiorari denied 
76 S.Ct. 848, 361 U.S. 951, 100 L.Ed. 
1475—American Mut. Liability Ins. 
Co. V. Thomas & Howard Co. of 
Columbia. S. C., C.A.S.C., 228 F.2d 
560—Thorp v. American Aviation 
& General Ins. Co., C.A.Pa., 212 F. 
2d 821—Kilmer v. Gustason, C.A. 
Fla., 211 F'.2d 781—Ranger, Inc. v. 
Equitable Life Assur. Soc. of U. 
S., C.A.Mich., 196 P.2d 968—Mls- 
souri-K.-T. R. Co. of Tex. v. Ridg- 
way, C.A.Mo., 191 F.2d 363—Chuch- 
uru V. Chutchurru, C.A.Colo., 135 
F.2d 62—Marquette Cement Mfg. 
Co. V. Campbell Const. Co., C.A. 
Tenn., 184 P.2d 362—Masterson v. 
Pennsylvania R. Co., C.A.Pa., 182 P. 
2d 793—Fred Harvey Corp. v. 
Mateas, C.A.Cal., 170 P.2d 612— 
Tucker v. Loew’s Theatre & Real¬ 
ty Corp., C.C.A.N.Y., 149 P.2d 677 
—Norwood V. Great Am. Indem. 
Co.. C.C.A.Pa., 146 P.2d 797—New 
York Life Ins. Co. v. Selghman, C. 
C.A.Ohio, 140 P.2d 930—^Van Camp 
Sea F'ood Co. v. Nordyke, C.C.A. 
Ark., 140 F.2d 902, certiorari denied 
64 S.Ct. 1278, 322 U.S. 760, 88 L. 
Ed. 1687—Thompson v, Carley, C.C. 
A. Ark., 140 P.2d 656—Pill.sbury 
Flour Mills Co, v. Miller, C.C.A. 
Mo., 121 P.2d 297—Ralston Purina 
Co. V. Novak, C.C.A.Neb,, Ill F.2d 
631—William C. Barry, Inc., v. 
Baker, C.C.A.Me., 82 F.2d 79—Un¬ 
ion Trust Co. of Cleveland, Ohio. v. 
Woodrow Mfg. Co., C.C.A.Iowa, 63 
F.2d 602—Standard Oil Co. of New 
Jersey v. Neville. C.C.A.W.Va., 48 
F.2d 680—U. S. V. Cole. C.C.A.Ohio, 
45 F.2d 339—Arcade & A. R. Corpo¬ 
ration V. Kann, C.C.A.N.Y., 286 F. 
809—Keith Lumber Co. v. Houston 
Oil Co., of Texas, Tex., 257 F. 1. 168 
C.C.A. 213, certiorari denied 40 S.Ct. 
13, 250 U.S. 666, 63 L.Ed. 1197— 
Sharpies Separator Co. v. Skinner, 
Cal., 251 F. 25. 163 C.C.A. 276—Good 
Pine Lumber Co. v. Duke, Ala., 229 
F. 714, 144 C.C.A. 124—Gille.spie v. 
Collier, Okl., 224 F. 298, 139 C.C.A. 
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634—^McArthur v. Citizens' Bank 
of Norfolk. Va., N.C., 223 F. 1004, 
139 C.C.A. 380. 

D.C.—Libby v. Trako Builders, Inc., 
243 F.2d 262, 100 U.S.App.D.C. 146 
—Santuccl v. Plgnatello, 188 F.2d 
643, 88 U.S.APP.D.C. 190—New 

York Life Ins. Co. v. Taylor, 147 
F.2d 297, 79 U.S.App.D.C. 66—Mc¬ 
Williams V. Lewis, 126 F.2d 200, 76 

U. S.App.D.C. 163—McRey Holds v. 
W. F. Roberts Co., 62 App.D.C. 48, 
281 P. 286. 

4 C.J. p 976 note 92. 

Fact admitted or undisputed 
U.S.—Luther v. Maple, C.A.N.D., 260 
P.2d 916—Cahill v. New York. N. H. 
& H. R. Co.. C.A.Conn., 236 F.2d 
410, certiorari denied 77 S.Ct. 362, 

352 U.S. 972. 1 L.Ed.2d 325—Slvert 

V. Pennsylvania R. Co., C.A.I11., 
197 F.fid 371—Braman v. Wiley, C. 
C.A.Ind., 119 F.2d 991—Divide 
Creek Irr. Dist. v. Hollingsworth, 
C.C.A.C 0 I 0 ., 72 F.2d 859—Royal Fi¬ 
nance Co. of California v. Miller, 
C.C.A.Cal., 47 P.2d 24—Pennsyl¬ 
vania R. Co. V. Schafer, C.C.A.Ohio, 
290 P. 140—Arnold v. U. S., for Use 
of W. B. Gulmarln & Co.. C.C.A.S.C., 
280 F. 338, error dismissed 44 S.Ct. 
144, 263 U.S. 427, 68 L.Ed. 371— 
Simmons Hardware Co. v. Southern 
Ry. Co.. C.C.A.Mo., 279 P. 929, cer¬ 
tiorari denied 43 S.Ct. 96, 260 U.S. 
739. 67 L.E(1. 490—Washington & C. 
Ry. Co. v. Mobile & O. R. Co., Ala., 
255 F. 12, 166 C.C.A. 340—Buckeye 
Cotton Oil Co. V. Sloan, Tenn., 250 
F. 712, 163 C.C.A. 44—Kalloch v. 
Hoagland, Term., 239 F. 262, 152 C. 
C.A. 240. 

4 C.J. p 978 note 4, p 979 note 13. 
Extrajudicial statement 

Error, if any, in admitting extraju¬ 
dicial statement was not prejudi¬ 
cial, whore fact stated was conclu¬ 
sively e.stal)llshed by evidence. 

D.C.—Wagar v. Stalcup, 73 P.2d 986, 
64 App D.C. 50. 

1. U.S.—Great Am. Indem. Co. v. 
Rose, C.A.La., 242 F.2d 269—Bank 
of America Nat. Trust and Sav. 
Ass’n V. Rocco, C.A.Pa., 241 F.2d 
456, certiorari denied 77 S.Ct. 1066, 

353 U.S. 973, 1 L.Ed.2d 1136, and 
77 S.Ct. 1060, 353 U.S. 973, 1 L.Ed.2d 
1136—Fort Worth & D. Ry. Co. v. 
JanskI, C.A.Tex., 223 F.2d 704— 
StefYcn v. U. S., C.A.Ky., 213 F.2d 
266—Thomson v. Boles, C.C.A. 
Minn., 123 F.2d 487—Garfield Ani¬ 
line Works V. Zendle, C.C.A.N.J., 43 
F.2d 537—Tampa Shipbuilding & 
Engineering Co. v. General Const. 
Co., aC.A.Fla., 43 F.2d 309, 85 A. 
L.R. 1178—New York Life Ins. Co. 
V. Brown, C.C.A.Ga., 39 F.2d 376— 
Walter v. Rowlands, C.C.A.Cal., 28 
F.2d 687—Central Iron & Coal Co. 
V. Massey, C.C.A.Ala., 268 F. 300—• 
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withdrawal or striking of the evidence,^ or by in- | structions to the jury.* 


Lauderdale County ▼. Kittel, Miss., 
229 P. 593, 143 C.C.A. 615—Dlnet v. 
Rapid City, S.D., 222 P. 497, 138 C. 
C.A. 93—Courtnay v. King, Alaska, 
220 P. 112, 136 C.C.A. 204. 

Weed V. Lyons Petroleum Co., D. 
C.Del., 294 P. 725, affirmed, C.C.A., 
Lyons Petroleum Co. v. Weed, 300 
P. 1006. 

D.C.—Ersler v. T. P. Schneider Corp., 
188 P.2d 1022, 88 U.S.App.D.C. 371. 

4 C.J. p 982 note 44, p 983 note 67, 
p 984 note 68-69, p 985 note 73. 

Error held oared 

(1) Where appellant is not entitled 
to a favorable decision in any event. 
U.S.—Lee Shew v. Brownell, C.A.Cal., 

219 F.2d 301—Bauer v. Clark, C.A. 
Ind., 161 F.2d 397, certiorari denied 
68 S.Ct. 210, 332 U.S. 839, 92 L.Ed. 
411. rehearing: denied €8 S.Ct. 342, 
332 U.S. 849, 92 L.Ed. 419—Larson 
V. General Motors Corp., C.C.A.N. 
Y., 148 F.2d 319, certiorari denied 
66 S.Ct. 34, 326 U.S. 745, 90 L.Ed. 
446—Monolith Portland Midwest 
Co. V. Western Public Service Co., 
C.C.A.Wyo., 142 F.2d 857—First 
Trust Co. of St. Paul v. Kansas 
City Life Ins. Co., Minn., 79 F.2d 
48—Hays v. Harris, C.C.A.Ark., 78 
F.2d 66, certiorari denied 56 S.Ct, 
134, 296 U.S. 613, 80 L.Ed. 436—| 
Stelwagon Mfg. Co. v. Elvldge, C.C. | 

A.N.Y., 30 F.2d 285, certiorari de¬ 
nied Elvidge v. Stelwagon Mfg. Co., 
49 S.Ct. 265, 279 U.S. 344, 73 L.Ed. 
989—Casey v. U. S.. C.C.A.N.J., 8 
F.2d 709—N. K. Falrbank Co. v. Ca¬ 
nal-Commercial Trust & Savings 
Bank, C.C.A.La.. 286 P. 648—Hob- 
bins v. Pennsylvania Co., Ohio, 245 
P. 436, 167 C.C.A. 597. 

D.C.—Miller v. Potomac Elec, Power 
Co., 192 F.2d 614, 90 U.S.App.D.C. 
27. 

4 C.J. p 977 note 94, p 987 notes 98, 
99, 3. 

(2) Where the determination of 
the action shows that the improper 
evidence had no prejudicial effect on 
the verdict or Judgment. 

U.S.—Nephl Processing Plant, Inc. v. 
Talbott, C.A.Utah, 247 F.2d 771— 
Hardware Mut. Ins. Co. of Minn, 
v. C. A. Snyder, Inc., C.A.Pa., 242 
P.2d 64—Merchants Motor Freight 
V. Downing, C.A.Iowa, 227 F.2d 
247—Safety Motors v. Elk Horn 
Bank & Trust Co., C.A.Ark., 217 P. 
2d 617—^Daniel Lumber Co. v. Em- 
presas Hondurenas, S. A., C.A.Tex., 
21B F.2d 465, certiorari denied 75 
S.Ct. 340, 348 U.S. 927, 99 L.Ed. 727 
—Chapman v. U. S., C.A.Tex., 194 
P.2d 974, certiorari denied 73 S.Ct. 
19, 344 U.S. 821, 97 L.Ed. 639— 
Jarvis v. Shackelton Inhaler Co., C. 
C.A.MIch., 136 P.2d 116—City Ice & 
Fuel Co. V. Dankmer, C.C.A.W.Va., 
52 F.2d 929—Morris & Co. v. Kerr 
S. S. Co., C.C.A.N.Y., 21 P.2d 292— 


Illinois Cent. R. Co. v. Horace 
Turner Corporation, C.C.A.Ala., 9 
F.2d 6—Hlrning v. Live Stock Nat. 
Bank, C.C.A.Iowa, 1 P.ad 307—Pas- 
saio Valley Sewerage Com’rs v. 
Tierney, C.C.A.N.J., 1 F.2d 304— 
American Express Co. v. Farm¬ 
ington Shoe Mfg. Co., C.C.A.Mass., 
299 F. 86, error dismissed 45 S.Ct. 
612, 268 U.S. 707, 69 L.Ed. 1168— 
U. S. V. Northern Pac. Ry. Co., C. 
C.A.Waah., 293 P. 657—Pennok Oil 
Co. V. Roxana Petroleum Co. of 
Oklahoma, C.C.A.Okl., 289 F. 416— 
George P. Clark Co. v. Kuebler 
Foundries, C.C.A.Pa., 285 F. 668, 
certiorari denied 43 S.Ct. 434, 261 
U.S. 622, 67 L.Ed. 831—Victory 

Bottle Capping Mach. Co. v. O. & 
J. Mach. Co., C.C.A.Mass., 280 P. 
763—McCarroll v. Newsham, C.C.A. 
La., 278 P. 4—^Austro-Arncrican S. 
S. Co. V. Thomas, N.Y., 248 F. 231, 
160 C.C.A. 309, L.R.A.1918D. 873— 

B. F. Sturtevant Co. v. Champion 
Fibre Co., Ohio, 232 P. 1. 146 C.C. 
A. 193. 

4 C.J. p 985 notes 83, 87, p 986 note 
88, p 988 note 11. 

(3) Where the court, in accordance 
with the competent evidence in the 
case, directs a verdict on the count 
or issue on which the improper evi¬ 
dence is admitted. 

D.C.—^Washington & O. D. Ry. Co. v. 

Dulany, 53 App.D.C. 67, 288 F. 421. 
Error held aot cured 
U.S.—Southern Pac. Co. v. Ralston, 

C. C.A.Utah, 67 F.2d 958. 

2 . U.S.—Morgan v. Morgan, C.A.N. 
Y., 201 F.2d 868—^Worcester v. Pure 
Torpedo Co., C.C.A.Ill., 127 F.2d 
945—Baltimore American Ins. Co. 
of New York v. Pecos Mercantile 
Co., C.C.A.N.M., 122 F.2d 143—Mc¬ 
Veigh V. McGurrcn, C.C.A.111., 117 
P.2d 672, certiorari denied 61 S.Ct. 
960, 313 U.S. 573, 85 L.Ed. 1531— 
Hazeltine v. Johnson, C.C.A.Mont., 
92 P.2d 866—Chicago, St. P., M. & 
O. Ry. Co. V. Henkel. C.C.A.Minn., 
52 F.2d 313, certiorari denied 62 
S.Ct. 200, 284 U.S. 683, 76 L.Ed. 
676, and certified questions answer¬ 
ed Henkel v. Chicago, St. P. M. & 
O. Ry. Co., 62 S.Ct. 223, 284 U.S. 
444, 76 L.Ed. 386—Fidelity & Cas¬ 
ualty Co. of New York v. Griner, 
C.C.A.Cal., 44 F.2d 706—Sacramento 
Suburban Fruit Lands Co. v. Zdar- 
sky, C.C.A.Cal., 36 F.2d 939—Mon- 
ongahela West Penn Public Service 
Co. v. Albey, C.C.A.Ohio, 31 F.2d 
85, certiorari denied Monongahela 
West Penn Public Service Corpora¬ 
tion V. Albey, 50 S.Ct. 27, 280 U.S. 
668, 74 L.Ed. 621—Meinrath Bro¬ 
kerage Co. V. Collins-Dietz-Morris 
Co., C.C.A.Okl., 298 P. 377—Interna¬ 
tional Cotton Mills V. Burnham, C. 
C.A.Ga., 284 P. 351—Richmond Ce¬ 
dar Works V. Foreman Blades 
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Lumber Co., C.C.A.N.C., 267 F. 863 
—^Maytag v. Cummins, C.C.A.S.D., 
260 P. 74, 171 C.C.A. 110—Buckeye 
Cotton Oil Co. V. Sloan, Tenn., 250 
F. 712, 163 C.C.A. 44—Central Iron 
& Coal Co. V. Ilamacher, Ala., 248 
F. 60, 160 C.C.A. 190—Delaware, 
L. & W. R. Co. V. Lanterman, N.J., 
245 F. 548, 157 C.C.A. 660—Oates v. 
U. S., W.Va., 233 F. 201, 147 C.C.A. 
207, certiorari denied 37 S.Ct. 16, 
242 U.S. 633, 61 L.Ed. 538—Canadi¬ 
an Pac. Ry. Co. v. Black, N.Y., 230 
F. 798, 145 C.C.A. 108. 

Sarik v. Pennsylvania R. Co., D. 
C.Pa., 68 F.Supp. 630. 

4 C.J. p 989 note 16, p 990 note 25. 

Error will aot he ooasidered cor- 
rected when it appears that the im¬ 
pression made by Incompetent evi¬ 
dence was prejudicial and too deep 
to bo removed by withdrawal and an 
instruction to disregard it. 

U.S.—Outlook Hotel Co. v. St. John, 
C.C.A.N.J., 287 F. 116—Chesapeake 
& O. Ry. Co. V. Hare, C.C.A.W.Va., 
283 P. 944—J.ames Stewart & Co. v. 
Newby, C.C.A.Va., 266 P. 287. 

4 C.J. p 990 note 26. 

3. U.S.—Duff V. Page, C.A.Nrv., 24 9 
P.2d 137—Cyr v. American Guaran¬ 
tee & Liability Ins. Co., C.A.N.Y., 
242 F.2d 8—Cahimer v. Virginia- 
Carolina Chemical Corp., C.A.Ind., 
241 F.2d 836—Fidelity & Cas. Co. of 
N. Y. V. Talbot, C.A.La., 234 F.2d 
425—R. G. Le Tourneau, Inc. v. 
Simoneaux, C.A.Miss., 230 F.2d 157 
—Atchison T. & S. F. R. Co. v. An¬ 
drews, C.A,N.M., 211 P.2d 264— 
Edwards v. Stelnns, C.A.Va., 207 F. 
2d 734—^Dealer's Transport Co. v. 
Werner Transp. Co., C.A.Minn., 203 

F. 2d 549—Gulf, M. & O. R. Co. v. 
Williamson, C.A.Mo., 191 F.2d 887 
—Hart V. Grim, Empire State Ins. 
Co., Intervener, C.A.N.D., 179 F.2d 
334—Baltimore & O. R. Co. v. Fcl- 
genhauer, C.C.A.Mo., 168 P.2d 12— 
Worcester v. Pure Torpedo Co., C. 
C.A.in., 140 P.2d 368—Ferguson v. 
Union Nat. Bank of Clarksburg, C. 
C.A.W.Va., 126 P.2d 753—Chicago 

G. W. R. Co. V. Robinson, C.C.A. 

Neb., 101 P.2d 994, certiorari denied 
69 S.Ct. 1038, 307 U.S. 640, 83 

L.Ed. 1620—Paramount Produc¬ 
tions V. Smith, C.C.A.Cal., 91 F.2d 
863, certiorari denied 58 S.Ct. 266, 
302 U.S. 749, 82 L.Ed. 679—Liquid 
Veneer Corporation v. Smuckler, C. 
C.A.Cal., 90 F.2d 196—Pacific S. S. 
Co. V. Holt, C.C.A.Or., 77 P.2d 192 
—Independence Indemnity Co, v. 
Grants Pass & Josephine Bank, C. 
C.A.Or., 29 P.2d 83—Hill v. Wabash 
Ry. Co., C.C.A.Mo., 1 P.2d 626— 
American Finance & Commerce 
Co. V. Wilcox, C.C.A.La., 297 F. 174 
—Eastman Kodak Co. v. Southern 
Photo Material Co., C.C.A.Ga., 296 
F. 98, certiorari denied Eastman 
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§ 297(78). - Exclusion of Evidence the other hand, the court of appeals should not dis- 

The exclusion of competent material evidence on a judgment below because of claimed error 

question In issue may be reversible error; but error will with respect to exclusion of evidence, except where 

be held harmless If the exclusion did not prejudice the necessary to avoid a result inconsistent with sub- 
complaining party. ... . a r ........ . 

stantial justice.^ ® Error will be held harmless if 

Generally the exclusion of competent material evi- the exclusion did not prejudice the complaining 

dence on a question in issue is reversible error.^ On party,^ as in the case of evidence immaterial to the 


Kodak Co. of New York v. South¬ 
ern Photo Materials Co., 44 S.Ct. 
45::. 264 U.S. 697, 68 L.Ed. 868, and 
afllrmed 47 S.Ct. 400, 273 U.S. 359, 
71 L.Ed. 684—Curcuru v. Peninsu¬ 
lar Electric Light Co., Mich., 268 P. 
78:;, 170 C.C.A. 79—Southern Pac. 
Co. V. Stevens, Ariz., 258 F. 165, 169 
C.C.A. 233—Co-operative Raw Fur 
Co. V. American Credit Indemnity 
Co., Mich., 240 F. 67, 153 C.C.A. 103 
—Examiner Printing Co. v. Aston, 
Cal., 238 F. 459. 151 C.C.A. 395— 
St. Louis Merchants’ Bridge Term¬ 
inal Ry. Co. V. Schuerman, Mo., 237 
F. 1, 150 C.C.A. 203, certiorari de¬ 
nied 37 S.Ct. 246, 242 U.S. 652, 61 
Tj.Ed. 546—City of Charlotte v. At¬ 
lantic Bitulithic Co., N.C., 228 F. 
456. 143 C.C.A. 38. 

4 C.J. p 991 note 33, p 992 note 39, p 
994 note 65, p 995 notes 68, 69. 

DepoBitioa evidenoo 

Practice of allowing incompetent 
te.stimony taken by deposition to be 
read to the Jury and subsequently ex¬ 
cluding it is not favored, but where 
in each Instance the court specifical¬ 
ly instructed the jury to disregard 
such excluded evidence no reversible 
error appeared. 

U.S.—S. S. Kresge Co. v. Holland, C. 
C.A.Ohio, 168 F.2d 495. 

Error held not cured 

(1) In general. 

U.S.—Hobart v. O’Brien, C.A.Mass., 
243 F,2d 735, certiorari denied 78 
S.Ct. 42, 366 U.S. 830, 2 L.Ed.2d 42. 
rehearing denied 78 S.Ct. 139, 356 
U.S. 879, 2 L.Ed.2d 110—Steward v. 
Atlantic Refining Co., C.A.Pa., 240 
F.2d 716—Byler v. Wabash R. Co., 
C.A.Mo., 196 F.2d 9, certiorari de¬ 
nied Wabash R. Co. v. Byler, 73 S. 
Ct. 27, 344 U.S. 826. 97 L.Ed. 643— 
Pasquel v. Owen, C.A.Mo., 186 F.2d 
263—Stueber v. Admiral Corp., C. 
A.I11., 171 P.2d 777, certiorari de¬ 
nied 69 S.Ct. 891, 336 U.S. 961, 93 
L.Ed. 1113—London Guarantee & 
Accident Co. v. Woelfle, C.C.A.Mo., 
83 F.2d 325—Chicago, B. & Q. R. 
Co. V. Gelvln, Mo., 238 P. 14, 161 C. 

C. A. 90, L.R.A.1917C, 983. 

4 C.J. p 993 note 46. 

(2) Error In admitting Incompe¬ 
tent evidence is not cured by giv¬ 
ing instruction which is not respon¬ 
sive to evidence. 

D.C.—^Karrick v. Holloway, 64 App. 

D. C. 262, 296 P. 999. 

(3) Error in the admission of evi¬ 
dence calculated to create sympathy 


for plaintiff is not cured by a general I 
instruction as to the measure of dam¬ 
ages. 

D.C.—Zinkhan v. District of Colum¬ 
bia, 60 APP.D.C. 312, 271 P. 642. 

4. U.S.—Cain v. Illinois Cent. R. Co., 
C.A.Miss., 266 P.2d 942—Boston 
Ins. Co. V. Jensen, C.A.Cal., 259 F. 
2d 482—Murray v. New York, N. H. 
& II. R. Co., C.A.N.Y., 255 F.2d 42 
—Pennsylvania Lumbermens Mut. 
Fire Ins. Co. v. Nicholas, C.A.Fla., 
253 F.2d 504—Cox v. Esso Shipping 
Co., aA.Tex., 247 F.2d 629—Ma¬ 
honey v. New York Cent. R. R., C. 
A.N.Y., 234 F.2d 923—O’Shea v. 

Jewel Tea Co., C.A.IIL, 233 F.2d 630 
—Alexander v. Alexander, C.A.S.C., 
229 F.2d 111—St. Louis Southwest¬ 
ern Ry. Co. of Tex. v. Richardson, 
C.A.Tex., 218 F.2d 283—Hidden v. 
Mutual Life Ins. Co. of N. Y., C.A. 
Md., 217 P.2d 818—Hickey v. U. S., 
C.A.Pa., 208 F.2d 269, certiorari de¬ 
nied 74 S.Ct. 619, 347 U.S. 919, 98 
L.Ed. 1074—Krinog v. FedericI, C. 
A.N.J.. 203 F.2d 203—Naylor v. 

Isthmian S. S. Co., C.A.N.Y.. 187 F. 
2d 538—U. S. V. Ham, C.A.S.D., 187 
P.2d 265—Maguire v. Federal Crop 
Ins. Corp., C.A.La., 181 F.2d 320— 
McGlothan v. Pennsylvania R. Co., 
C.A.Pa., 170 F.2d 121—Union Pac. 
R. Co. V. Owens, C.C.A.Wash., 142 
F.2d 145, certiorari denied 65 S.Ct. 
67, 323 U.S. 740, 89 L.Ed. 593— 
Dellefleld v. Blockdel Realty Co., C. 
C.A.N.Y., 128 F.2d 85—Commercial 
Banking Corporation v. Martel, C. 
C.A.N.Y., 123 P.2d 846—Southern 
Pac. Co. V. Humphrey, C.C.A.Cal., 
97 F.2d 29, certiorari denied Hum¬ 
phrey V. Southern Pac. Co., 59 S. 
Ct. 251, 305 U.S. 656, 83 L.Ed. 425— 
U. S. ex rel. Willoughby v. How¬ 
ard, C,C.A.I11., 96 F.2d 893, rehear¬ 
ing denied 68 S.Ct. 624, 303 U.S. 
666, 82 L.Ed. 1123—Corral, Wodiska 
T Ca V. Anderson, Thorson & Co., 
C.C.A.Ill., 95 P.2d 11, certiorari de¬ 
nied 69 S.Ct. 72, 306 U.S. 613, 83 L. 
Ed. 390—Zalatuka v. Metropolitan 
Life Ins, Co., C.C.A.Wis., 90 F.2d 
230—^tna Life Ins. Co. of Hart¬ 
ford, Conn. V. Maxwell, C.C.A.W. 
Va., 89 P.2d 988—La Fon v. Grimes, 
C.C.A.Tex., 86 F.2d 809, 109 A.L.R. 
156—New York Alaska Gold Dredg¬ 
ing Co. V. Walbridge, C.C.A.Alaska, 
76 F.2d 665—Raker v. Clark Dredg¬ 
ing Co., C.C.A.Fla., 75 F.2d 146— 
Prudential Ins. Co. of America v. 
Morris, for Use of Yesko, C.C.A. 
Pa., 72 F.2d 824—Chicago & N. W. 
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Ry. Co. v. Booten, C.C.A.iNeu., o* 
P.2d 786—^Atlantic Coast Line R. 
Co. V. Woods, S.C., 238 P. 917, 161 C. 
C.A. 651, certiorari denied 37 S.Ct. 
406, 243 U.S. 646, 61 L.Ed. 944— 
City Bank of Wheeling v. Rhode- 
hamel, W.Va., 223 P. 979, 139 C.C.A. 
365—Owl Creek Coal Co. v. Goleb, 
Wyo., 210 P. 209, 127 C.C.A. 271. 

Young V. Terminal R. R. Ass’n 
of St. Louis, D.C.Mo., 70 F.Supp. 
106. 

D.C.—Berry v. Littlefield, Alvord & 
Co., 296 F. 285, 54 App.D.C. 196— 
Llsner v. Hughes, 258 F. 612, 49 
App.D.C. 40. 

4 C.J. p 1007 note 82. 

Foundation 

Prejudicial error may result from 
not allowing defendant to lay an ade¬ 
quate foundation for admission of 
secondary evidence of a signed state¬ 
ment constituting an admission. 

D.C.—Nil Car Carriers v. Traynor, 
126 P.2d 47, 75 U.S.App.D.C. 174. 
4.6 D.C.—Bendix Aviation Corp. v. 
Smiths America Corp., 248 F.2d 
621, 101 U.S.App.D.C. 299. 

5. U.S.—Cessna Aircraft Co. v. Aeri¬ 
al Surveys of Pittsburgh, Inc., C. 
A.Kan., 270 P.2d 206—Weissman v. 
Cole Products Corp., C.A.Ill., 269 
P.2d 340—^U. S. V. Stoppelmann, C. 
A.Mo., 266 P.2d 13—Delaney v. In¬ 
ternational Harvester Co., C.A.Ill., 
2G1 P.2d 150—Halecki v. United N. 
Y. and N. J. Sandy Hook Pilots 
Ass’n, C.A.N.Y., 251 P.2d 708, cer¬ 
tiorari granted 78 S.Ct. 1149, 367 
U.S. 903, 2 L.Ed.2d 1164—Sucher 
Packing Co. v. Manufacturers Cas. 
Ins. Co., C.A.Ohio, 245 P.2d 613, 
certiorari denied 78 S.Ct. 641, 365 
U.S. 966, 2 L.Ed.2d 531—Hobart v. 
O’Brien, C.A.Mass., 243 F.2d 736. 
certiorari denied 78 S.Ct. 42, 365 
U.S. 830, 2 L.Ed.2d 42, rehearing 
denied 78 S.Ct 139, 355 U.S. 879, 2 
L.Ed.2d 110—Canada Life Assur. 
Co. V. Houston, C.A.Cal., 241 P.2d 
623, 63 A.L.R.2d 1130—State Mut 
Life Assur. Co. v. Wittenberg, C.A. 
Ark., 239 P.2d 87—Bish v. Employ¬ 
ers Liability Assur. Corp., C.A.La., 
236 F.2d 62—Schillie v. Atchison, 
T. & S. P. Ry. Co., C.A.MO., 222 P. 
2d 810—Freitas V. Paciflc-Atlantlc 
S. S. Co., C.A.Cal., 218 F.2d 662— 
SchaufCer v. United Ass'n of Jour¬ 
neymen & Apprentices of Plumbing 
& Pipe Fitting Industry of U. 8. 
and Canada, Local 420 AFL, C.A. 
Pa., 218 F.2d 476—Weber v. McKee, 
C.A.Tex., 216 F.2d 447—DWe v. 
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issue, ^-5 evidence of inconsequential probative | value,or evidence insufficient or improper for the 


Hill, C.A.Alaska, 212 P.2d 480— 
CumminRs v. Boston & M. R. R., C. 
A.Mass., 212 F.2d 133—Barnard v. 
Wabash R. Co., C.A.Mo., 208 F.2d 
489—New York, N. H. & IT. R. Co. 
V. Leary, C.A.Mass., 204 F.2d 461, 
certiorari denied 74 S.Ct. 71, 346 U. 
S. 856, 98 L.Ed. 370—Kanatser v. 
Chrysler Corp., C.A.Okl.. 199 F.2d 
610, certiorari denied Chrysler 
Corp. V. Kanatser, 73 S.Ct. 388. 344 

U. S. 921. 97 L.Ed. 710—McConville 

V. U. S., C.A.N.Y.. 197 F.2d 680, cer¬ 
tiorari denied 73 S.Ct, 172, 344 U. 
S, 877, 97 L.Ed. €79—Baer Bros. 
Land & Cattle Co. v. Reed, C.A. 
Colo., 197 P.2d 669—General Acc. 
Fire & Life Assur. Corp. v. Viking: 
Automatic Sprinkler Co., C.A.Cal., 
193 P.2d 524—Southwest Stone Co. 

V. Missouri-IC-T. R. Co., C.A.Tex., 
192 F.2d 395, certiorari denied 72 
S.Ct. 636, 343 U.S. 906, 96 L.Ed. 
1324—Builders Steel Co. v. C. I. R., 
G.A.8, 179 F.2d 377—Chicago & N. 

W. Ry. Co. V. Curl, C.A.Minn., 178 
P.2d 497—Runde v. Manufacturers 
Cas. Ins. Co., C.A.Conn., 178 P.2d 
130—Maryland Cas. Co. v. U. S., 
for Use of Green, C.C.A.Neb., 169 
F.2d 102—MacDonald v. Milwaukee 
Mechanics’ Ins. Co., C.C.A.Ill., 167 
P.2d 276, certiorari denied 68 S.Ct. 
1514, 334 U.S. 845. 92 L.Ed. 1769— 
Zumwalt V. Gardner, C.C.A.Mo., 160 
F.2d 298—Walling v Twyeffort, 
Inc., C.C.A.N.Y., 158 P.2d 944, cer¬ 
tiorari denied 67 S.Ct. 1727, 331 U. 
S. 851, 91 L.Ed. 1859, rehearing de¬ 
nied Twyeffort, Inc. v. McComb, 68 
S.Ct. 31, 332 U.S. 785, 92 L.Ed. 368 
—Bay State Dredging & Contract¬ 
ing Co. V. Porter, C.C.A.Mass., 153 
P.2d 827—Sabin v. Home Owners’ 
Loan Corp., C.C.A.Okl., 147 F.2d 
653, certiorari denied 66 S.Ct. 96. 
826 U.S. 759, 90 L.Ed. 456, rehear¬ 
ing denied 66 S.Ct. 483, 326 U.S. 
812, 90 L.Ed. 496, and motion de¬ 
nied 67 S.Ct. 107, 329 U.S. 823, 91 
L.Ed, 700, motion denied 67 S.Ct. 
1076, 330 U.S. 856, 91 L.Ed. 1297— 
Worcester v. Pure Torpedo Co., C. 
C.A.Ill., 140 F.2d 358—Barnett v. 
Aetna Life Ins. Co., C.C.A.N.J., 139 
F.2d ♦SS, certiorari denied Aetna 
Life Ins. Co. v. Barnett, 64 S.Ct. 
637, 321 U.S. 781, 88 L.Ed. 1073, 
Aetna Life Insurance Co. v. Sav¬ 
ings Investment & Trust Co., 64 
S.Ct. 637, 321 U.S. 781, 88 L.Ed. 
1073, and Equitable Life Assurance 
Society v. Barnett, 64 S.Ct. 637, 321 

U. S. 781, 88 L.Ed. 1073—Newflold 1 
v. Oosterhuis, C.C.A.N.Y., 137 F.2d | 
487—Eagle Star Ins. Co. v. Bean, 
C.C.A.Wash., 134 F.2d 755—Moyer 

V. .®tna Life Ins. Co., C.C.A.Pa., 
126 P.2d 141—Pitcairn v. Perry, C. 
C.A.Mo., 122 P.2d 881, certiorari de¬ 
nied 62 S.Ct. 414, 314 U.S. 697, 86 
L.Ed. B57—Omaha Packing Co. v. 
Pittsburgh. F. W. & C. Ry. Co., C. 


C.A.I11., 120 F.2d 594—Krug V. Mu¬ 
tual Ben. Health & Accident Ass’n, 
C.C.A.Mo., 120 F.2d 296—Metropoli¬ 
tan Life Ins. Co. v. Madden, C.C.A. 
Fla., 117 P.2d 446—Murray v. Wil¬ 
liams, C.C.A.S.C.. 114 F.2d 282— 
Sickelco v. Union Pac. R. Co., C.C. 
A.Cal.. Ill P.2d 746—Morgan v. 
Sun Oil Co.. C.C.A.Tex., 109 F.2d 
178, certiorari denied 60 S.Ct. 1086, 
310 U.S. 640, 84 L.Ed. 1408—U. S. 
V. Marsh, C.C.A.Va., 108 F.2d 558— 
(American) Lumbermens Mut. Cas¬ 
ualty Co. of Illinois V. Timms & 
Howard, C.C.A.N.Y., 108 F.2d 497— 
McCann v. New York Stock Ex¬ 
change, C.C.A.N.Y., 107 P.2d 908, 
certiorari denied 60 S.Ct. 87, 309 

U. S. 684, 84 L.Ed. 1027, rehearing 
denied 60 S.Ct. 974, 310 U.S. 656, 84 
L.Ed. 1420—Cherry-Burr ell Co. v. 
Thatcher, C.CJV.Mont.. 107 P.2d 65 
—^Aetna Life Ins. Co. v. McAdoo, 
C.C.A.Ark., 106 F.2d 618—Twacht- 
man v. Connelly, C.C.A.Ohio, 106 
P.2d 601—Chapman & Dewey Lum¬ 
ber Co. V. Hanks, C.C.A.Tenn., 106 
P.2d 482—Title Guaranty & Sure¬ 
ty Co. V. State of Missouri ex rel. 
and to Use of Stormfeltz, C.C.A. 
Mo., 106 P.2d 496—State Automo¬ 
bile Mut. Ins. Co. of Columbus, 
Ohio V. York. C.C.A.N.C.. 104 F.2d 
730, certiorari denied 60 S.Ct. 120, 
308 U.S. 591, 84 L.Ed. 495—Goess 

V. Lucinda Shops, Inc., C.C.A.N.Y., 
93 F.2d 449, 115 A.L.R. 264—Green¬ 
wood County V. Duke Power Co., 
C.C.A.S.C., 81 F.2d 986, reversed on 
other grounds Duke Power Co. v. 
Greenwood County. 57 S.Ct. 202, 
299 U.S. 259, 81 L.Ed. 178—Parker 
V. Gulf Reflning Co., C.C.A.Ohlo, 80 
F.2d 795—^Vulcan Mfg. Co. v. May¬ 
tag Co., C.C.A.MO., 73 P.2d 130, cer¬ 
tiorari dismissed 66 S.Ct. 403, 294 
U.S. 734, 79 L.Ed. 1263—Woo Klng- 
Hsun v. Pemberton & Penn, C.C.A. 
China, 66 F.2d 811—Bromfleld v. 
Trinidad Nat. Inv. Co., C.C.A.Colo., 
86 P.2d 646, 71 A.L.R. 642—Pry- 
otely V, New York, C. & St. L. R. 
Co., C.C.A.Ohio, 28 F.2d 868—Fed¬ 
eral Surety Co. v. Millspaugh & 
Irish Corporation, C.C.A.Ind., 14 F. 
2d 937—^United Show Machinery 
Corporation v. Muther, C.C.A.Mass., 
288 F. 283, certiorari denied 44 S.Ct. 
33, 263 U.S. 703, 68 L.Ed. 616—Da¬ 
vis v. Reynolds, C.C.A.Va., 280 P. 
363, certiorari denied 42 S.Ct. 383, 
268 U.S. 627, 66 L.Ed. 798—Cohan- 
sey Glass Mfg. Co. v. First Nat. 
Bank of Philadelphia. Pa., 251 P. 
177, 163 C.C.A. 333—Sharpies Sep¬ 
arator Co. V. Skinner, Cal., 261 P. 
25, 163 C.C.A. 276—Cache Creek 
Mining Co. v. Brahenberg, Alaska, 
217 F. 240, 133 C.C.A. 234. 

Aerated Products Co. of Los An¬ 
geles v. Aeration Processes, D.C. 
Del., 96 P.Supp. 23. 

D.C.—Smallwood v. Hodson, 249 F.2d 
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, 110, 101 U.S.App.D.C. 864, certio¬ 

rari denied 78 S.Ct. 93, 356 U.S. 862, 
2 L.Ed.2d 67—Sorrels v. Alexander, 
142 P.2d 769, 79 U.S.App.D.C. 112— 
Wardman v. Wa.shington Loan & 
Trust Co., 90 F.2d 429, 67 App.D.C. 
184 —^Wilson v. Borden, 62 F.2d 
866, 61 App.D.C. 327, certiorari de¬ 
nied 53 S.Ct. 506, 288 U.S. 615, 77 
L.Ed. 988—Sands v. McNoill, 281 
F. 689, 62 App.D.C. 86—Janes v. 
Janes, 278 F. 676, 61 App.D.C. 267 
—Crook V. Maryland International 
Trust Co., 82 App.D.C. 490. 

4 C.J. p 1004 note 63, p 1006, note 70. 
BefnBal to admit deposltioxi 
U.S.—^Vevelstad v. Flynn. C.A.Alaska. 
230 F.2d 695, certiorari denied 77 
S.Ct. 40, 362 U.S. 827, 1 L.Ed.2d 49 
—Srybnik v. Epstein, C.A.N.Y., 230 
P.2d 683—^Associated Petroleum 
Carriers v. Beall, C.A.Ga., 217 P.2d 
607. 

Where error cured by flndlugs 
D.C.—Baber v. Baessell, 85 F.2d 726, 
66 APP.D.C. 226. 

6.5 U.S.—Meslrow v. Duggan, C.A. 
Mo., 240 P.2d 761, modified on oth¬ 
er grounds and rehearing denied 
243 P.2d 109, certiorari denied 78 
S.Ct. 93, 366 U.S. 864, 2 L.Ed.2d 70 
—State Mut. Life Assur. Co. v. 
Wittenberg, C.A.Ark., 239 F.2d 87— 
Krasnow v. National Airlines, C.A. 
N.Y., 228 P.2d 326—Hillside 

Amusement Co. v. Warner Bros. 
Pictures Distributing Corp., O.A.N. 
Y., 224 P.2d 629—Ruud v. Ameri¬ 
can Packing & Provi.slon Co., C.A. 
Idaho, 177 F.2d 538—Syncromatlc 
Corp. V. Eureka Williams Corp., C. 
A.Ill., 174 F.2d 649, certiorari de¬ 
nied 70 S.Ct. 79, 338 U.S. 829, 94 
L.Ed. 604—Crump v. Thomp.son, C. 
A.Ark., 171 F.2d 442—Hartford Acc. 
& Indem. Co. v. Bank of Com¬ 
merce, C.A.Ga., 170 F.2d 94—Mary¬ 
land Cas. Co. v. U. S., for Use of 
Green, C.C.A.Neb., 169 P.2d 102— 
Westerly Theatre Operating Co. v. 
Pouzzner, C.C.A.R.I., 162 F.2d 821 
—E. I. DuPont De Nemours & Co. 
V. Wright, C.C.A.Ky., 146 F.2d 766, 
certiorari denied 66 S.Ct. 1017, 324 
U.S. 873, 89 L.Bd. 1426—Ralston 
Purina Co. v. Novak, C.C.A.Neb., 
Ill F.2d 631—Coleman Furniture 
Corporation v. Home Ins. Co. of 
New York, C.C.A.Va., 67 F.2d 347, 
certiorari denied 64 S.Ct. 463, 291 
U.S. 669, 78 L.Ed. 1069—Davis v. 
Jessup, C.C.A.Ohio, 2 F.2d 433— 
Chtarello Bros. Co. v. Pedersen, 
N.y., 242 F. 482, 166 C.C.A. 258— 
Daigle v. U. S., Me., 237 F. 159, 160 

C. C.A. 305. 

D.C.—Coca Cola Bottling Works v. 
Hunter, 219 P.2d 766, 95 U.S.App. 

D. C. 83. 

4 C.J. p 1005 note 68. 

6.10 U.S.—Norllng v. Carr, C.A.Ill., 
211 F.2d 897—Bearman v, Pruden- 



36 C.J.S. 


FEDERAL COURTS § 297(78> 


purpose offereci.5-^5 Similarly error in excluding^ 
evidence will be considered harmless where the de¬ 
termination of the action shows that the exclusion 
of the evidence could not have prejudiced appel¬ 
lant, where the error was cured by instructions 
to the jury, 5-25 or where the trial was to the court 
without a jury.S*20 


A claimed error with respect to the exclusion of 
evidence will not be considered prejudicial where 
the excluded evidence could not have affected the 
result,6 where the facts attempted to be proved by 
the excluded evidence have been otherwise estab¬ 
lished,^ or where the same or similar evidence has 


tlal Ins. Co. of America, C.A.Kan., 
18G F.2d 662—National Sur. Corp. 
V. Heinbokel, C.C.A.Pa., 154 F.2d 
266—Perrone v. Pennsylvania R. 
Co., C.C.A.N.Y., 143 P.2d 168. 

5.15 U.S.— Duct V. Page, C.A.Nev., 
249 P.2d 137—Canada Life As.=:ur. 
Co. V. Houston, C.A.Cal., 241 F.2d 
523, 63 A.L.R.2d 1130-—Zwack v. 
Kraus Bros. & Co., C.A.N.Y., 237 F. 
2d 255—^Meurllng v. County 
Transp. Co., C.A.Conn., 230 F.2d 167 
—Montgomery v. Marva Theaters, 
C.A.Md., 218 F.2d 221—Lindberg 
Engineering Co. v. Ajax Engineer¬ 
ing Corp., C.A.I11., 199 F.2d 807— 
Kanatsor v. Chrysler Corp., C.A. 
Old., 199 P.2d 610, certiorari denied 
Chrysler Corp. v, Kanatser, 73 S. 
Ct. 388, 344 U.S. 921, 97 L.Ed. 710— 
Hoffman v. Palmer, C.C.A.N.Y., 129 
F.2d 976, affirmed 63 S.Ct. 477, 318 
U.S. 109, 87 L.Ed. 646, 144 A.L.R. 
719, rehearing denied 63 S.Ct. 757, 
318 U.S. 800, 87 L.Ed. 1163—Galeo- 
ta V. U. S. Gypsum Co., C.C.A.N.Y., 
123 P.2d 947—Hanover Fire Ins. 
Co. of New York v. Merchants’ 
Transp. Co., C.C.A.Wash., 16 F.2d 
946, certiorari denied 47 S.Ct. 472, 
273 U.S. 768, 71 L.Ed. 877—Poca¬ 
hontas Consol. Collieries Co. v. 
Johnson, Va., 244 F. 368, 156 C. 
C.A. 654, certiorari denied 38 S.Ct. 
14, 245 U.S. 658, 62 L.Ed. 535. 

Gaynor v. Atlantic Greyhound 
Corp., D.C.Pa., 86 P.Supp. 284, re¬ 
versed on other grounds, C.A., 183 
P.2d 482. 

6.20 U.S.—McCann v. New York 
Stock Exchange, C.C.A.N.Y., 107 F. 
2d 908, certiorari denied 60 S.Ct. 
87. 309 U.S. 664, 84 L.Ed. 1027, re¬ 
hearing denied 60 S.Ct. 974, 310 U, 

S. 656, 84 L.Ed. 1420—Fidelity & 
Deposit Co. of Maryland v. Bates, 
C.C.A.Iowa, 76 F.2d 160—Detroit 
Edison Co. v. Strieker, C.C.A.Mich., 
66 F.2d 126—Mitchell v. Pitt.sl)urgh, 
C., C. & St. L. R. Co., C.C.A.Ohlo, 
13 F.2d 704—^Wc.st Tennessee Grain 
Co. V. J. C. Shaffer & Co., C.C.A. 
Tenn., 299 P. 197—Denman v. Rich¬ 
ardson. C.C.A.Wash., 292 P. 19— 
City of Charlotte v. Atlantic Bltu- 
lithlc Co.. N.C., 228 F. 466, 143 C.C. 
A. 38. 

U. S. V. Asbestos Corporation, D. 
C.N.Y., 84 F.2d 182. 

4 C.J. p 1007 note 73, p 1008 note 96. 

rinding of fact 

The exclusion of evidence is harm¬ 
less error where the court or Jury 


find as a fact the matter which such 
evidence would have tended to show. 
D.C.—Steger v. Cameron, 109 F.2d 
347, 71 App.D.C. 202—Janes v. 

Janes, 278 P. 676, 61 App.D.C. 267. 
6.25 U.S.—Duff v. Page, C.A.Nev., 
249 F.2d 137—Osland v. Star Fish 
& Oyster Co.. C.C.A.Ala., 118 F.2d 
772, certiorari denied 62 S.Ct. 86, 
314 U.S. 615, 86 L.Ed. 49.5—Lazellc 
V. Norfolk & W. Ry. Co., C.C.A. 
Ohio, 73 P.2d 469—Gratz v. McKee, 
C.C.A.Mo., 9 P.2d 693, certiorari de¬ 
nied 46 S.Ct. 472, 270 U.S. 664. 70 
L.Ed. 788 —Robbins v. Pennsyl¬ 
vania Co.. Ohio. 245 P. 436, 157 C.C. 
A. 697—Co-operative Raw Fur Co. 
V. American Credit Indemnity Co., 
Mich., 240 P. 67. 153 C.C.A. 103. 

4 C.J. p 1018 note 66. 

6.30 U.S.—Mutual Life Ins. Co. of 

N. Y. v. Frost, C.C.A.R.I., 164 F.2d 
642—Thatenhorst v. U. S., C.C.A. 
Kan., 119 P.2d 667—Joyce v. Hum- 
bird. C.C.A.in., 78 F.2d 386, cer¬ 
tiorari denied 56 S.Ct. 176, 296 U.S. 
641, 80 L.Ed. 456—William T. 

Joyce Co. v. Humbird, C.C.A.I11., 78 
F.2d 386, certiorari denied 66 S.Ct. 
175, 296 U.S. 641. 80 L.Ed. 456, and 
56 S.Ct. 176, 296 U.S. 641, 80 L.Ed. 
456—Hays v. Harris, C.C.A.Ark., 78 
F.2d 66, certiorari denied 56 S.Ct. 
134, 296 U.S. 613, 80 L.Ed. 435— 
American Central Life Ins. Co. v. 
American Trust Co., C.C.A.Tenn., 
6 F.2d 71—Grand Valley Water 
Users’ As.s’n v. Zumbrunn, C.C.A. 
Colo., 272 F. 943. 

4 C.J. p 1020 note 77. 

6. U.S.—Syres v. Oil Workers In¬ 
tern, Union, Local 23, C.A.Tex., 257 
F.2d 479—Creasy v. Ohio Power 
Co„ C.A.Ohio. 24 8 P.2d 745. certio¬ 
rari denied 78 S.Ct. 701, 356 U.S. 
917, 2 L.Ed.2d 713—Hazeltine Re¬ 
search V. Avco Mfg. Corp., C.A.Ill., 
227 P.2d 137, certiorari denied 76 
S.Ct, 474, 350 U.S. 987, 100 L.Ed. 
854—Pet Milk Co. v. Boland, C.A. 
Mo., 186 P.2d 298—Chicago & N. W. 
Ry. Co. V. Golay, C.C.A.Wyo.. 156 
F.2d 842—Caten v. Salt City Mov- 
er.s & Storage Co., C.C.A.N.Y., 149 
P,2d 428—^Woelfle v. Connecticut 
Mut. Life Ins. Co. of Hartford, 
Conn., C.QA.Mo., 103 P.2d 417— 
Continental Casualty Co. v. U. S., 
for Use of Ainsworth, C.C.A.Ill., 
68 P.2d 677, certiorari denied 64 S. 
Ct. 774, 292 U.S. 641, 78 L.Ed. 1493, 
rehearing denied 64 S.Ct. 862, 292 
U.S. 615, 78 L.Ed. 1474—Tracy v. 
Commissioner of Internal Revenue, 
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C.C.A., 53 P.2d 676, certiorari de¬ 
nied 63 S.Ct. 83, 287 U.S. 632, 77 
L.Ed. 648—Yates v. Whyel Coke 
Co., Ohio, 221 P. 603, 137 C.C.A. 827. 
4 C.J. p 1004 note 64. 

Appellant not entitled to favorable 
decision In any event 

U.S.—Dobson v. Grand Trunk West¬ 
ern R. Co., C.A.Ill., 248 P.2d 645— 
Gahlmer v. Virginla-Carolina 
Chemical Corp., C.A.Ind., 241 F.2d 
836—Tracy v. Terminal R. Ass’n of 
St. Louis, C.A.Mo., 170 P.2d 636— 
Larson v. General Motors Corp., C. 
C.A.N.Y.. 148 F.2d 319, certiorari 
denied 66 S.Ct. 34, 326 U.S. 746, 90 
L.Ed. 446—Ferguson v. Wachs, C. 
C.A.Ill., 96 P.2d 910—Corrigan v. 

U. S., C.C.A.Idaho, 82 F.2d 106— 
Parker v. Gulf Refining Co., C.C.A. 
Ohio, 80 F.2d 796—Hays v. Harris. 
C.C.A.Ark., 78 P.2d 66, certiorari 
denied 56 S.Ct 134, 296 U.S. 613, 80 
L.Ed. 435—Long v. U. S., C.C.A.S. 
C., 69 P.2d 602—Planters’ Oil Mill 
& Gin Co. V. A. K. Burrow Co., C.C. 
A.Mlss., 10 F.2d 312—Edwards v. 
Robinson, C.C.A.Idaho, 8 P.2d 726. 

D.C.—Schwartz v. Robinowltz, 223 F. 
2d 622, 96 U.S.App.D.C. 167—Ersler 

V. T. F. Schneider Corp., 188 F.2ci 
1022, 88 U.S.App.D.C. 371—Under¬ 
wood V. Capital Transit Co., 18.3 F. 
2d 822, 87 U.S.App.D.C. 68, certlo 
rarl denied 71 S.Ct. 493, 840 U.S. 
931, 95 L.Ed. 672. 

4 C.J. p 1010 note 4 . 

Adverse conclusion 

Alleged error in excluding plaln- 
tifC’s evidence was harmle.ss where 
if admitted It would reinforce con¬ 
clusion adverse to plaintiff. 

U.S.—Kent v. Morris Mills, Inc., C.C. 
A.I11., 133 F.2d 1011. 

7. U.S.—^U. S. V. Stoppelmann, C.A. 
Mo., 266 F.2d 13—U. S. V. Schino. 
C.A.N.Y., 260 F.2d 662—Mounds 

Park Hospital v. Von Eye, C.A. 
Minn., 245 P.2d 766—Chesapeake ^ 
O. Ry. Co. V. Newman, C.A.Ohio, 
243 F.2d 804—State Mut Life As- 
sur. Co. V. Wittenberg, C.A.Ark., 
239 F.2d 87—Smith v. Bear, C.A.N. 
Y., 237 F.2d 79, 60 A.L.R.2d 1119— 
Martin v. Handy Andy Community 
Stores of Tex., C.A.Tex., 214 F.2d 
10—Lobel v. American Airlines, C. 
A.N.Y., 205 F.2d 927—Standard 

Brands v. Bateman, C.A.Mo., 184 F. 
2d 1002, certiorari denied 71 S.Ct. 
505, 340 U.S. 942, 95 L.Ed. 679, and 
Midwest Refrigeration v. Bateman, 
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been otherwise admitted,8 as by other testimony of 
the same witness.8-5 

§ 297(79). -Witnesses 

In the absence of prejudice, error with respect to the 


examination of witnesses and their competency will be 
considered harmless and will not necessitate a reversal. 

The general rule that nonprejudicial errors do 
not constitute ground for reversal has been applied 
to claimed error in respect of the examination of 
witnesses and their competency.®-^® The rule ap- 


71 S.Ct. 506, 340 TJ.S. 942, 95 L.Ed. 
679—MacDonald v. Milwaukee Me¬ 
chanics* Ins. Co.. C.C.A.Ill., 167 F. 
2d 276, certiorari denied 68 S.Ct. 
1514, 334 U.S. 845, 92 L.Ed. 1769— 
Cintron Rivera v. Bull Insular 
Line, C.C.A,Puerto Rico. 164 F.2d 
88—Colley V. Standard Oil Co. of 
N. J.. C.C.A.S.C.. 157 P.2d 1007— 
Barber v. C. I. R., C.C.A.2, 152 P. 
2d 930—Guest v. Wabash R. Co., C. 
C.A.Ill., 147 P.2d 679—Bagby v. 
Barton. C.C.A.Tex., 131 F.2d 887— 
Pillsbury Flour Mills Co. v. Miller, 
C.C.A.Mo., 121 P.2d 297—McVeigh 
V. McGurren. C.C.A.Ill., 117 F.2d 
672, certiorari denied 61 S.Ct. 960, 
313 U.S. 573, 85 L.Ed. 1531—Sprin¬ 
kle V. Davis. C.C.A.Va., Ill F.2d 
925, 128 A.L.R. 1101—Vilter Mfg. 
Co. V. Rolaff, C.C.A.Mo., 110 F.2d 
491—Cherry-Burrell Co. v. Thatch¬ 
er, C.C.A.Mont., 107 F.2d 65—Pal¬ 
ace Cafe V. National Security Fire 
Ins. Co.. C.C.A.Ind., 97 P.2d 766, 
certiorari denied National Security 
Fire Ins. Co. v. Palace Cafe, 69 S. 
Ct. 102, 305 U.S. 634. 83 L.Ed. 407 
—Prentiss v. Chandler, C.C.A.Cal., 
85 P.2d 733, certiorari denied 57 S. 
Ct. 431, 300 U.S. G54, 81 L.Ed. 864— 
Fidelity & Deposit Co. of Mary¬ 
land V. Bates, C.C.A.Iowa, 76 F.2d 
160—^Divide Creek Irr. Dist. v. Hol¬ 
lingsworth, C.C.A.C 0 I 0 ., 72 F.2d 

859—U. S. Potash Co. v. McNutt, 
C.C.A.N.M.. 70 F.2d 126, costs taxed 
70 P.2d 100.3—Proechel v. U. S., C. 
C.A.Minn., 59 F.2d 648, certiorari 
denied 63 S.Ct. 122, 287 U.S. 658. 77 
L.Ed. 568-Davis v. New York Life 
Ins. Co., C.C.A.MO., 47 P.2d 1051— 
Mitchell V. Pittsburgh, C., C. & St. 
I.. R. Co., C.C.A.Ohio, 13 F.2d 704— 
Wheeler & Hotter Mercantile Co. 
v. Lamerton, C.C.A.Ohio, 8 F.2d 
957, 44 A.L.R. 769—Texas Co. v. 
Brilliant Mfg. Co., C.C.A.Pa., 2 P. 
2d 1—Nemaha County, Neb., v. 
Harmon, C.C.A.Ncb., 289 F. 795— 
Spring Garden Ins. Co. of Philadel¬ 
phia, Pa., V. Wood, Va., 233 P. 223, 
147 C.C.A. 229, certiorari denied 37 
S.Ct. 15, 242 U.S. 631, 61 L.Ed. 537. 

Virginia & West Virginia Coal 
Co. V. Charles, D.C.Va., 251 F. 83, 
affirmed 254 F. 379, 165 C.C.A. 699. 
error allowed 256 P. 992, 167 C.C.A. 
671, and dismis.sod 40 S.Ct. 346, 262 
U.S. 669, 64 L.Ed. 720. 

D.C.—Smallwood v. Hodson, 249 F.2d 
110, 101 U.S.APP.D.C. 354, certio¬ 
rari denied 78 S.Ct. 93, 355 U.S, 862, 
2 L.Ed.2d 67—U. S. v. Cox, 128 P. 
2d 324, 76 U.S-App.D.C. 31—Pollock 


V. Jameson, 70 F.2d 756, 63 App.D. 
C. 152. 

4 C.J. p 1010 notes 7, 8, p 1012 note 
16, p 1013 note 26, p 1014 note 27. 

8. U.S.—Century Indem. Co. v. Da¬ 
vidson Transfer & Storage Co., C. 
A.N.Y., 261 F.2d 690—Williams v. 
National Sur. Corp., C.A.Ala., 257 
F.2d 771—State Mut. Life Assur. 
Co. V. Wittenberg, C.A.Ark., 239 P. 
2d 87—^Jahn v. Pedrick, C.A.N.Y., 
229 F.2d 71—Branding Iron Club v. 
Riggs, C.A.Okl., 207 F.2d 720—Lo- 
bel V. American Airlines, C.A.N.Y., 
205 F.2d 927—McKeo v. James¬ 
town Baking Co., C.A.Po.. 198 F.2d 
651_.Watts V. Holland, C.C.A.Cal., 
153 F.2d 337—E. I. Dupont De 
Nemours & Co. v. Wright, C.C.A. 
Ky., 146 P.2d 765, certiorari denied 
65 S.Ct. 1017, 324 U.S. 873, 89 L.Ed. 
1426—Grand Trunk Western R. Co. 
V. H. W. Nelson Co., C.C.A.Mich., 
116 F.2d 823, rehearing denied 118 
P.2d 252—Ballard v. Ocean Acci¬ 
dent & Guarantee Co., C.C.A.Wis., 
86 P.2d 449—Smyth, Sanford & Ge¬ 
rard V. Missouri-Kansas-Texas R. 
Co.. C.C.A.N.Y., 72 F.2d 216—Jono.s 
V. Foster, C.C.A.Va., 70 F.2d 200. 
certiorari denied 55 S.Ot. 70, 293 
U.S. 558, 79 L.Ed. G.^O—Travelers’ 
Ins. Co. of Hartford, Conn., v. Per¬ 
son, C.C.A.Neb., 68 P.2d 210—In¬ 
gram-Day Lumber Co. v. Schultzs, 
C.C.A.Wi.s.. 45 P.2d 359, certiorari 
denied 61 S.Ct. 366, 283 U.S. 833, 75 
L.Ed. 1445—James Baird Co. v. 
Boyd, C.C.A.N.C., 41 P.2d 678— 
Mountain States Telephone & Tel¬ 
egraph Co. V. Walker, C.C.A.Ariz., 
35 F.2d 465—^New York Underwrit¬ 
ers’ Fire Ins. Co. v. Malham & Co., 
C.C.A.Ark., 26 F.2d 415—New York 
Life Ins. Co. v. Pater, C.C.A.Ind.. 
17 P.2d 963—Puller Process Co. v. 
Texas Co., C.C.A,Mo., 16 F.2d 1 OS- 
Central R. Co. of New Jersey v. 
Monahan, C.C.A.N.Y., 11 F.2d 212— 
Fidelity & Casualty Co. of New 
York v. Glenn, C.C.A.W.Va., 3 F.2d 
913—St. Louis Car Co. v. Glover 
Equipment Co., C.C.A.Mo., 298 F. 
404—Berio v. Gay, C.C.A.Puerto 
Rico, 272 F. 404—Houston Oil Co. 
of Texas v. Goodrich, Tex., 226 P. 
434, 141 C.C.A. 264, certiorari dis¬ 
missed 38 S.Ct. 140, 245 U.S. 440, 

62 L.Ed. 385. 

D.C.—Prank R. JellefP, Inc. v. Braden. 
233 F.2d 671, 98 U.S.App.D.C. 180, 

63 A.L.R.2d 400—Economon v. Bar- 
I ry-Pate Motor Co., 3 F.2d 84, 66 
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App.D.C. 143—Rogers v. Rawlings, 
298 683, 64 App.D.C. 361. 

4 C.J. p 1014 note 34, p 1018 notes 68, 
59. 

8.5 U.S.—Woelfic v. Connecticut 
Mut. Life In.s. Co. of Hartford, 
Conn., C.C.A.MO., 103 F.2d 417— 
Grant v. Pilgrim, C.C.A.Alaska, 95 
F.2d 562—Ballard v. Ocean Acci¬ 
dent & Guarantee Co., C.C.A.Wis., 
86 F.2d 449—U. S. v. Bryan, C.C.A. 
La., 82 F.2d 784—Fidelity & De¬ 
posit Co. of Maryland v. Lindholm, 
C.C.A.Cal., 66 F.2d 66. 89 A.L.R. 279 
—Travelers’ Ins. Co. of Hartford 
Conn., v. Person, C.C.A.Neb., 58 P. 
2d 210—Eppinger & Russell Co. v. 
Sheely, C.C.A.FIa., 24 F.2d 153— 
Citizens* Nat. Bank of Los An¬ 
geles V. Santa Rita Hotel Co., C.C. 
A.Ariz., 22 F.2d 524—Delaware, L. 
& W. R. Co. V. Lanterman, N.J., 245 
F. 64 8. 167 C.C.A. 660—Lauderdale 
County V. Kittol. Miss., 229 F. 693, 
143 C.C.A. 615—Benedetto v. W. P. 
Rend Collieries Co., Ill., 216 F. 143, 
132 C.C.A. 606. 

D.C.—McCurley v. National Savings 
& Trust Co., 258 P. 154, 49 App.D. 
C. 10. 

4 C.J. p 1016 note 47. 

8.50 U.S.—Jay Bee Warehouse Co. v. 
American Eagle Fire Ins. Co., C.A. 
Ill., 270 F.2d 883—United Parts 
Mfg. Co. V. Lee Motor Products, 
Inc., C.A.Ohio, 266 P.2d 20—Reuter 

V. Eastern Air Lines, C.A.Ala., 226 
P.2d 443—Walsh v. Bekins Van 
Lines Co., C.A.Mo., 217 F.2d 388— 
Flener v. Louisville & N. R. Co., C. 
A.Ind., 198 F.2d 77— N. L. R. B. v. 
Quest-Shon Mark Brassiere Co., C. 
A.2, 185 F.2d 285, certiorari denied 
Quest-Shon Mark Brassiere Co. v. 
N. L. R. B., 72 S.Ct. 25, 342 U.S. 
812, 96 L.Ed. 614—Dowell, Inc. v. 
Jowers, C.A.La., 182 F.2d 576—At¬ 
lantic Greyhound Corp. v. Eddins, 
C.A.S.C., 177 F.2d 964—Merkel v. 
Carter Carburetor Corp., C.A.Mo., 
176 P.2d 323—Crary v. Porter, C.C. 
A.Ark., 157 F.2d 410, followed in 
Crawford v. Porter, 157 F.2d 077— 
Blumcnthal Print Works v. U. S., C. 
C.A.La., 141 P.2d 211—Dyess v. W. 

W. Clyde & Co., C.C.A.Utah, 132 P. 
2d 972—Hoffman v. Palmer, C.C.A. 
N.Y., 129 F.2d 976—Southern Pack¬ 
age Corporation v. Mitchell, C.C.A. 
Miss., 109 F.2d 600—Upton v. Har¬ 
rison, C.C.A.N.C., 68 F.2d 232, cer¬ 
tiorari denied 54 S.Ct. 718, 292 U. 
S. 633, 78 L.Ed. 1486—U. S. Fidelity 
& Guaranty Co. v. McCarthy, C.C. 
A.lowa, 60 F.2d 2, certiorari denied 
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plies as to the form of questions directed to the ness,®*®^ and as to the credibility, impeachment, con- 
witness,*-^® as to the form and scope of cross-exam- tradiction, and corroboration of a witness.*-'^® The 
ination,*-®® as to remarks or comments of the wit 


62 S.ct. 32, 284 U.S. 662, 76 L.Ed. 
653—Citizens’ Nat. Bank of Los 
An^^eles v. Santa Rita Hotel Co., 
C.C.A.Ariz., 22 F.2d 624—Julian Pe¬ 
troleum Corporation v. Courtney 
l^etroleum Co., C.C.A.Cal., 22 P.2d 
360—.<^itna Life Ins. Co. v. Caffee, 
C.C.A.Fla., 286 F. 667—New York 
Kvcningr Post Co. v. Chaloner, C.C. 
A.N.T., 266 F. 204, certiorari dis¬ 
missed 40 S.Ct. 306. 262 U.S. 593. 
64 L.Ed. 731—Waters v. Guile, 
MUh., 234 F. 632, 148 C.C.A. 298. 
D.C.— Sorrels v, Alexander, 142 F.2d 
769. 79 U.S.App.D.C. 112. 

Error cured by answer 

Error in question is harmless 
where cured by answer or failure to 
answer. 

U.S.—Butler v. New York Gent. R. 
Co.. C.A.Ind.. 253 F.2d 281—Fort 
Worth & D. Ry. Co. v. Janski, C.A. 
Tex., 223 F.2d 704—Finn v. Wood. 
C.A.N.Y., 178 F.2d 583—Bostic v. 
Southern Ry. Co., C.A.Ga., 170 F.2d 
144—Permanerite Metals Corp. v. 
Pista, C.C.A.Cal., 164 F.2d 668— 
Payne v. Connor, C.C.A.Me., 274 
F. 497—Sharpies Separator Co. v. 
Skinner, Cal.. 251 F. 26, 163 C.C.A. 
275—Buckeye Cotton Oil Co. v. 
Sloan, Tenn., 260 F. 712, 163 C.C.A. 
44 —Central Vermont Ry. Co, v. 
Cauble, N.Y., 228 F. 876, 143 C.C.A. 
274. 

D.C.—U. S. V. Woltman, 67 F,2d 418, 
61 App.D.C. 62. 

8.55 U.S.—American Radiator & 
Standard Sanitary Corp. v. Fix, C.A. 
S.D., 200 P.2d 629—Francis v. Soas 
Shipping Co., C.C.A.N.Y., 158 F.2d 
684—Permanente Metals Corp. v. 
Pista, C.C.A.Cal., 154 F.2d 568— 
Chesapeake & O. Ry. Co. v. Smith. 
C.C.A.Ohio, 42 F.2d HI. certiorari 
denied 51 S.Ct. 32. 282 U.S. 856, 76 
L.Ed. 758—Travelers’ Ins. Co. v. 
Schenkel. C.C.A.Mo., 35 F.2d 611, re¬ 
hearing denied 37 F.2d 264—Duna- 
gan V. Appalachian Power Co., C.C. 
A.W.Va., 33 F.2d 876, certiorari de¬ 
nied 60 S.Ct. 162, 280 U.S. 606, 74 
L.Ed. 649—First Nat. Bank v. 
Sleeper, C.C.A.N.D.. 12 P.2d 228. 

Erie R. Co. v. LInnekogel, N.Y., 
248 F. 389, 160 C.C.A. 399. 
Hypothetical auestione 
Xj.s.—Ackelson v. Brown, C.A.Mo., 264 
F.2d 643—American Motorists Ins. 
Co. V. Landes, C.A.Tex., 252 F.2d 
751—Standard Oil Co. of Cal. v. 
Moore, C.A.Wash., 261 F.2d 188, 
certiorari denied 78 S.Ct. 1139, 356 

U. S. 976, 2 L.Ed.2d 1148—Thomas 

V. Conemaugh & Black Lick R. Co., 
C.A,Pa., 234 P.2d 429—^Morgan v. 
Null, C.A.N.Y., 228 F.2d 411, cer¬ 
tiorari denied 76 S.Ct. 705, 361 U. 
S. 914, 100 L.Ed. 1448—Kane v. 


American Tankers Corp. of Del., 
C.A.N.Y., 219 F.2d 637—Francis v. 
Seas Shipping Co., C.C.A.N.Y., 158 
F.2d 584. 

D.C.—Hamilton Nat. Bank v. Belt, 
210 F.2d 706. 93 U.S.App.D.C. 168. 
8.60 U.S.—Cholvin v. B. & P. Music 
Co., C.A.IIl., 253 F.2d 102—Utica 
Mut. Ins. Co. V. Rollason, C.A.Va., 
246 F.2d 105—Chesapeake & O. Ry. 
Co. V. Newman, C.A.Ohio, 243 F.2d 
804—Pan-American Cas. Co. v. 
Reed. C.A.La.. 240 F.2d 336, certio¬ 
rari denied 78 S.Ct. 24. 366 U.S. 
819. 2 L.Ed.2d 36—U. S. v. Com-I 
pania Cubana De Avladon, S. A., 
C.A.Pla., 224 F.2d 811—Magnolia 
Petroleum Co. v. Powell, C.A.Okl., 
204 F.2d 253—^Morgan v. Morgan, 
C.A.N.Y., 201 F.2d 868—New York, 
N. H. & H. R. Co. V. Zermani, C.A. 
Mass., 200 F.2d 240. certiorari de¬ 
nied 73 S.Ct. 729, 345 U.S. 917, 97 
L.Ed. 1361—O’Donnell v. Elgin, J. 
& E. Ry. Co., C.A.I11., 193 F.2d 348, 
certiorari denied Elgin, J. & E. 
Ry. Co. V. O'Donnell, 72 S.Ct. 1061, 
343 U.S. 966, 96 I^.Ed. 1356—Pa.so- 
tex Pipe Line Co. v. Murray, C.C.A. 
Tex., 168 F.2d 661—Fleming v. Hus- 
ted, C.C.A.Iowa, 164 F.2d 65, cer¬ 
tiorari denied 68 S.Ct. 661, 333 U. 
S. 843, 92 L.Ed. 1127—Di Nicola 
V. Pennsylvania K. Co., C.C.A.N.Y., 
158 F.2d 866—Minnehaha County, 
S. D.. V. Kelley, C.C.A.S.D., 150 F. 
2d 356—Foster v. U. S.. C.C.A.Iowa. 
145 F.2d 873—Moyer v. /Etna I.<ife 
Ins. Co., C.C.A.Pa., 126 F.2d 141— 
Weekley v. Thomas, C.C.A.Va., 63 
r.2d 988—Union Trust Co, of Cleve¬ 
land, Ohio, V, Woodrow Mfg. Co., 
C.C.A.Iowa, 63 P.2d 602—Walters 
V. U. S.. C.C.A.Tex., 63 F.2d 299— 
Community Natural Gas Co. v, 
Henley, C.C.A.Tex., 54 F.2d 69— 
Stone V. Chicago, M., St. P. & P. 
R. Co., C.C.A.Iowa, 53 F.2d 813—Pu¬ 
get Sound Power & Light Co. v. 
City of Puyallup, C.C.A.Wash., 61 
F.2d 688—Sacramento Suburban 
Fruit Lands Co. v. Schreindl, C.C. 
A.Cal., 36 F.2d 932—Southern Ry. 
Co. V. Pettit, Tenn., 267 F. 663, 168 
C.C.A. 613, certiorari denied 39 S.Ct. 
290, 249 U.S. 607. €3 L.Ed. 799—E. 
I. Du Pont de Nemours & Co. v. 
Smith, C.C.A.Va., 252 P. 491, 164 C. 
C.A. 407—N. P. Sloan Co. v. Uncas- 
ville Mfg. Co., Pa., 240 F. 680, 153 
C.C.A. 478—Owl Creek Coal Co. v. 
Goleb, Wyo., 232 F. 445. 146 C.C.A. 
439—McArthur v. Citizens' Bank of 
Norfolk, Va., N.C., 223 F. 1004, 139 
C.C.A. 380—Alamo Cattle Co. v. 
Hall, Ari 2 ., 220 P. 832, 136 C.C.A. 
678. 

D.C.—Hockaday v. Red Line, 174 F. 
2d 164, 86 U.S.App.D.C. 1. 9 A.L.R. 
2d 601. 


N.D.—Lindsay v. Teamsters Union, 
Local No. 74, 97 N.W.2d 686. 
Acceptaues of witness 
Any error in admission of testi¬ 
mony on cross-examination of defend¬ 
ant called as plaintiff’s witness, be¬ 
cause directed to material matters 
not brought out on direct examina¬ 
tion, was cured by action of defend¬ 
ant’s counsel in accepting her as his 
own witness. 

D.C.—Lemon v. Martin, S F.2d 710, 
66 App.D.C. 186. 

hater exauisiatioii 

In motor vehicle negligence case, 
trial court's error in refusing cross- 
examination by defendants of de¬ 
fendant truck driver at conclusion of 
cross-examination as adverse party 
by the plaintiff was not prejudicial 
where truck driver was placed on 
stand later by defendants and exam¬ 
ined fully. 

U.S.—American Fidelity SSs Cas. Co. 
V. Drexler, C.A.La., 220 P.2d 930. 

Error held prejndlolal 
U.S.—U. S. V. Foster, 131 P.2d S, cer¬ 
tiorari denied 63 S.Ct. 760, 318 U.S. 
767, 87 L.Ed. 1138—United States 
v. Buescher, C.C.A.Iowa, 131 F.2d 
3, certiorari denied 63 S.Ct. 760, 
318 U.S. 767, 87 L.Ed. 1138. 

8.65 U.S.—Smith v. Boggia, C.A.N. 
Y., 200 F.2d 604—Imperatore v. U. 
S., C.A.N.Y., 193 F.2d 409—Lobel 
V. American Airlines, C.A.N.Y., 192 
F.2d 217, certiorari denied 72 S.Ct. 
658, 342 U.S. 945, 96 L.Ed. 703. 

1 8.70 U.S.—Young Ah Chor v. Dulles, 

I C.A.Hawail, 270 P.2d 338—Creek- 
more V. Crossno, C.A.Okl., 259 P.2d 
697—^Woodington v. Pennsylvania 

R. Co., C.A.N.Y., 236 F,2d 760, cer¬ 
tiorari denied 77 S.Ct. 362, 352 U.S. 
970, 1 L.Ed.2d 324—N. L. K. B. v. 
Quest-Shon Mark Brassiere Co., C. 
A.2, 186 F.2d 285, certiorari denied 
Quest-Shon Mark Brassiere Co, v. 
N. L. R. B., 72 S.Ct. 25, 342 U.S. 
812, 96 L.Ed. 614—American Smelt¬ 
ing & Refining Co. v. Hyman, Ky., 
16 P.2d 39—Chicago, M. & St. P. 
Ry. Co. V. Harrelson, C.C.A.Mo., 14 
P.2d 893—^American Agricultural 
Chemical Co. v. Hogan, Mass., 213 
P. 416, 130 C.C.A. 62—^Houston 
First Nat. Bank v. Wells, Tex., 127 
F. 818, 62 C.C.A. 134. 

D.C.—Eastern Air Lines, Inc. v. Un¬ 
ion Trust Co., 239 P.2d 26, 99 U.S. 
App.D.C. 205, certiorari denied 77 

S. Ct. 816, 353 U.S. 942, 1 L.Ed.2(l 
760. 

4 C.J. p 961 note 10. 

hater appearance 

Effect of later appearance of Im¬ 
peached party as witness to material 
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particular error may, however, under the circum¬ 
stances, be prejudicial.*-^® 

§ 297(80). Error Waived in Appellate Court 

The court of appeals will not consider an assignment 
of error which has been waived by an entry on the record 
or by express waiver in the brief or argument. 

Asa general rule, an assignment of error may be 
waived by an entry on the record or by express 
waiver in the brief or oral argument, and such mat¬ 
ter will not be further considered,* unless it is nec¬ 
essary to secure justice.^® So, a judgment will not 


be disturbed because 6f an erroneous charge, objec¬ 
tions to which were abandoned in appellant's 
brief.i®-® 

§ 297(81). - Implied Waiver 

An assignment of error will generally be deemed to 
be abandoned or waived where the appellant has failed to 
discuss it or urge it in some necessary manner, or where 
he has taken proceedings Inconsistent with his objection. 

Generally, matters or questions assigned as error 
by an appellant are deemed to have been abandoned 
or waived where they are not urged or discussed on 
appeal.ii So, an assignment of error will ordi- 


fact goes not to cure of error In re¬ 
ceiving impeaching evidence before 
he testified but bears on question of 
whether error was prejudicial. 

IT.S.—Creekmore v. Crossno, C.A-Okl., 
259 F.2d 697. 

8.75 U.S.—Burnett v. Hernandez, C. 

A. Or., 263 F.2d 212—Mlckler v. 
Fahs. C,A.Fla., 243 F.2d 516--0'Shea 
V. Jewel Tea Co., C.A.Ill.. 238 F.2d 
r»30—Crowe v. Di Manno, C.A.Mass., 
225 F.2d 662—Straub v. Reading 
Oo., C.A.Pa.. 220 F.2d 177—Cohen 
V. Checker Taxi Co.. C.A.I1L, 217 
F.2d 449—Kroger Grocery & Bak¬ 
ing Co. V. Stewart, C.C.A.Mo., 164 F. 
2d 841—Nashville, C. & St. L. Ry. 
Co. V. York, C.C.A.Tenn., 127 F.2d 
<J06—^U. S. V. Kaminsky, C.C.A.Ga., 
04 F.2d 735—De Soto Motor Corpo¬ 
ration V, Stewart, C.C.A.N.M., 62 
F.2d 914—Patriotic Ins. Co. of 
America v. Franciscus, C.C.A.Mo., 
65 F.2d 844—Pure Oil Pipe Line Co. 
V. Ross, C.aA.Okl., 61 F.2d 926— 
American Mills Co. v, Hoffman, 
C.C.A.N.T., 276 F. 286. 

D.C.—Hockaday v. Red Line, 174 F.2d 
154, 86 U.S.APP.D.C. 1, 9 A.L.R.2d 
COl. 

Sxclusloa of competent impeaching 
testimony 

Ulm V. Moore-McCormack Lines, 
C.C.A.N.Y., 115 F.2d 492, rehearing 
denied 117 F.2d 222, certiorari de¬ 
nied 61 S.Ct. 941, 313 U.S. 667, 85 

B. Ed. 1526—Pure Oil Pipe Line Co. 
V. Ross, C.C.A.Okl., 51 P.2d 926— 
Stegeman v. Pennsylvania R. Co., 
C O.A.Ohio, 6 F.2d 873. 

9. U.S.—Garrity v. Bartolomeo, C.C. 
A.Ky., 149 F.2d 604—Rosenthal v. 
New York Life Ins. Co., C.C.A.Mo., 
94 F.2d 675, vacated on other 
grounds 68 S.Ct 874, 304 U.S. 263, 
S2 L.Ed. 1830. 

Jury question 

{Statement by counsel for appealing 
defendant, on oral argument, that 
he was not sseking reversal because 
of overruling of his motion for di¬ 
rected verdict, was construed as con¬ 
cession that Jury question was pre¬ 
sented. 

U.S.—^Drohan v. Standard Oil Co., C. 
::.A.Ind., 168 F.2d 761, certiorari 


denied 69 S.Ct. 69, 836 U.S. 845, 93 
L.Ed. 396. 

Patent claims 

Where action involving validity of 
patents was litigated with respect 
to all eighteen claims of patent, state¬ 
ment in appellant’s brief that for 
purposes of appeal appellant stood 
on only four claims of patent would 
be treated as concession that with 
respect to other claims in suit de¬ 
cree of Invalidity could be affirmed. 
U.S.—Helene Curtis Industries, Inc. 
V. Sales Affiliates, Inc., C.A.N.Y., 
233 F.2d 148, certiorari denied 77 
S.Ct. 101, 352 U.S. 879, 1 L.Ed.2d 80, 
rehearing denied 77 S.Ct. 260, 362 
U.S. 946. 1 L.Ed.2d 240. 

10. U.S.—^Woods V. Rains, C.C.A.Mo., 
104 F,2d 137, certiorari denied 60 
S.Ct. 109, 308 U.S. 686, 84 L.Ed. 
490. 

10.5 U.S.—Hooper-Holmes Bureau v. 
Bunn, C.C.A.Pla., 161 F.2d 102. 

11. U.S.—Alaska Indus. Bd. v. Chu- 
gach Elec. Ass’n, C.A.Alaska, 245 
F.2d 856, reversed on other grounds 
78 S.Ct. 736, 856 U.S. 320, 2 L.Ed.2d 
796—Spearmon v. Thompson, C.C. 
A.Ark., 167 F.2d 626, certiorari de¬ 
nied 69 S.Ct. 44, 336 U.S. 822, 93 
L.Ed. 376, certiorari denied Delo- 
zler V. Thompson, 69 S.Ct. 238, 335 

U. S. 886, 93 L.Ed. 424, motion de¬ 
nied Spearmon v. Thompson, 173 
F.2d 462—Moore v, American Scan- 
tic Line, C.C.A.N.T., 121 F.2d 767 
—^U. S. V. Flower, C.C.A.Neb., 108 F. 
2d 298—Twachtman v. Connelly, 

C.C.A.Ohlo, 106 F.2d 601—Commis¬ 
sioner of Internal Revenue v. Pur¬ 
dy, C.C.A,, 102 P.2d 331—Barringer 

V. Lllley, C.C.A.Arlz., 96 F.2d 607 
—Suffel V. Bosworth, C.C.A.Cal., 96 
F.2d 494—^U. S. V. First Wiscon¬ 
sin Trust Co., C.C.A.W1B., 92 F.2d 
840—^Fidelity & Deposit Co. of 
Maryland v. Bates, C.C.A.Iowa, 76 
P.2d 160—^Porno v. Coyle, C.C.A. 
Alaska, 76 F.2d 692—Mittry Bros. 
Const. Co. v. U. S., for Use of Bel¬ 
mont, C.C.A.Idaho, 76 P.2d 79— 
U. S. Potash Co. V. McNutt, C.C.A. 
N.M., 70 F.2d 126. costs taxed 70 
F.2d 1003—E. R. Squibb & Sons v. 
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Mallinckrodt Chemical Works, C. 
C.A.Mo., 69 P.2d 685, motion de¬ 
nied 55 S.Ct. 121, certiorari denied 
56 S.Ct. 916, 296 U.S. 759, 79 L.Ed. 
1701—Franklin Sav. Bank of Frank¬ 
lin, N. H. v. Garot, C.C.A.Ark., 69 
P.2d 487—Brown Sheet Iron & Steel 
Co. V. Maple Leaf Oil & Refining 
Co., aC.A.Minn., 68 F.2d 787—Car¬ 
penter V. Connecticut General Life 
Ins. Co., C.C.A.C 0 I 0 ., 68 F.2d 69— 
Harold Lloyd Corporation v. Wlt- 
wer, C.C.A.Cal., 65 F.2d 1, certio¬ 
rari dismissed 54 S.Ct. 94, 78 L.Ed. 
1507—Payne v. Ostrus, C.C.A.Iowa, 
60 F.2d 1039, 77 A.L.R. 631—McCar¬ 
thy V. Ruddock, C.C.A.Wash., 43 P. 
2d 976—Hard & Rand v. Biston Cof¬ 
fee Co., C.C.A.MO., 41 P.2d 626— 
Puerto Rico Coal Co. v. Domenech, 
C.C.A.Puerto Rico, 41 F.2d 183— 
John Murtland, Inc. v. Empire 
Trust Co., C.C.A.N.J., 39 F.2d 341 
—Central R. Co. of New Jersey v. 
Schick, C.C.A.Pa., 38 F.2d 968— 
Schevenell v. Blackwood, C.C.A. 
Ark., 36 F.2d 421—Allen v. Hudson, 
C.C.A.Ark.. 36 F.2d 330—Leggett & 
Platt Spring Bed Co. v. Crooks, D.C. 
Mo., 34 F.2d 492—Lord & Spencer 
V. M. N. Stout Co., C.C.A.Mass., 33 
P.2d 60—Harris v. Newsom, C.C.A. 
Colo., 23 P.2d 652—U. S. v. Hayes, 
C.C.A.Okl., 20 F.2d 873, certiorari 
denied Riverside Oil & Refining Co. 
V. Cimarron River Oil Co., 48 S. 
Ct. 116, 275 U.S. 662, 72 L.Ed, 421, 
and certiorari denied U. S. v. Cim¬ 
arron River Oil Co., 48 S.Ct. 116, 
276 U.S. 666, 72 L.Ed. 423, and U. 
S. V. Hayes, 48 S.Ct. 116, 276 U.S. 
666, 72 L.Ed. 423—Denver Live 

Stock Commission Co. v. Lee, C.C. 
A.Colo., 18 P.2d 11, rehearing de¬ 
nied 20 F.2d 681—Walker v. First 
Trust & Savings Bank. C.C.A.M 0 .. 
12 P.2d 896, 76 A.L.R. 767—^Arkan¬ 
sas Short Leaf Lumber Co. v. Hem- 
ler, C.C.A.Ark., 281 P. 914—Mer¬ 
ten V. Fertlg, C.C.A.Iowa, 281 F. 
908—Consolidated Interstate-Calla- 
han Mining Co. v. Witkouskl, Ida¬ 
ho. 249 F. 883, 162 C.C.A. 67— 
Sun Co. V, Vinton Petroleum Co., 
Tex., 248 F. 628, 160 C.C.A. 628, cer¬ 
tiorari denied 38 S.Ct. 680. 247 U.S. 
614, 62 L.Ed. 1244—^Pond Creek Coal 
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narily be regarded as waived and no consideration I briefly or argument and, ordinarily where the 
will be given it, unless it is properly presented by | point is not presented in the argument in chief or in 


Co. T. Hatfield, Ky.. 239 F. 622, 162 
C.C.A. 456—Town of Newbern v. 
National Bank of Barnesville, Ohio, 
Tenn., 234 F. 209, 148 C.C.A. Ill, L. 

R. A.1917B, 1019, certiorari denied 
37 S.Ct. 48, 242 U.S. 634, 61 L..Ed. 
638—Gibson v. Chesapeake & O. Ry. 
Co., Ky., 216 F. 24, 131 C.C.A. 332. 

S. A. Gerrard Co. of New York 
Inc. V. Prince Line, D.C.N.Y., 1 F. 
Supp. 123. 

4 C.J. p 1068 note 16. 

Points to be argued 

(1) Where claim was not set out as 
point to be argued In appellant’s brief 
it was abandoned and could not be 
raised on appeal. 

U.S.—Pet Milk Co. v. Boland, C.A.Mo., 
185 F.2d 298. 

(2) Where a point was set out In 
appellants’ "Points Relied upon and 
Intended to be Urged" but was not in¬ 
cluded in appellant's "Statement of 
Points to be Argued and Authorities," 
the court would regard the point as 
abandoned or assume that the parties 
conceded that the applicable state law 
was to the contrary. 

U.S,—General Finance Loan Co. v. 
General Ijoan Co., C.C.A.Mo., 163 F. 
2d 709, certiorari denied 68 S.Ct. 
356, 332 U.S. 851, 92 L.Ed. 421. 
Absence of record 

Federal Rules did not require the 
transcript, or even a part of it, to be 
part of record on appeal, but court of 
appeals could decide only questions 
which could be determined from what 
record there was before it, and all 
others mu,st be presumed waived. 
U.S.—Springer v. Best, C.A.Cal., 264 
F.2d 24. 

12. U.S.—Everest & Jennings, Inc. v. 
E & J Mfg. Co., C.A.Cal., 263 F.2d 
264—Hartford Acc. & Indem. Co. v. 
Baldwin, C.A.Neb., 262 F.2d 202— 
Roberts v. Sawyer, C.A.Okl., 252 F. 
2d 286—Rystad v. Boyd, C.A.Wash., 
246 F.2d 246, certiorari denied 78 

S. Ct. 340, 356 U.S. 912, 2 L.Ed.2d 
273, rehearing denied 78 S.Ct. 634. 
356 U.S. 967, 2 L.Ed.2d 543—Chain 
Institute, Inc. v. Federal Trade 
Commission, C.A.8, 246 P.2d 231, 
certiorari denied 78 S.Ct. 269, 355 

U. S. 896, 2 L.Ed.2d 192—Sunbeam 
Corp. V. Masters of Miami, Inc., C. 

A.Pla., 225 F.2d 191—Mahanor v. U. 
S., C.A.Mass., 192 F.2d 873—Mogis 

V. Lyman-Richey Sand & Gravel 
Corp., C.A.Neb., 189 F.2d 130, re¬ 
hearing denied 190 F.2d 202, certio¬ 
rari denied 72 S.Ct. 168, 842 U.S. 
877, 96 L.Ed. 669—General Finance 
Loan Co. v. General Loan Co., C.C. 
A.Mo., 163 F.2d 709, certiorari de¬ 
nied 68 S.Ct. 356, 332 U.S. 851, 92 
L.Ed. 421—Western Nat. Ins. Co. v. 
LeClare, C.C.A.Nev., 163 F.2d 387— 
McBride v. Farrington, C.C.A.dr., 


166 F.2d 971—Peck v. Shell Oil Co., 
C.C.A.Cal., 142 F.2d 141—Hinton v. 
Columbia River Packers A.ss’n, C. 

C. A.Or., 181 F.2d 88—Mason v. An- 
derson-Cottonwood Irr. Dist., C.C. 

A. Cal., 126 F.2d 921, certiorari de¬ 
nied 62 S.Ct. 1293, 316 U.S. 697, 86 
L.Ed. 1767, rehearing denied 63 S. 
Ct. 24, 317 U.S. 704, 87 L.Ed. 662— 
Grand Trunk Western R. Co. v. H. 

W. Nelson Co., C.C.A.Mlch., 116 F. 
2d 823, rehearing denied 118 F.2d 
252—Woods V. Rains, C.C.A.Mo., 104 
P.2d 137, certiorari denied 60 S.Ct. 
109, 308 U.S. 686, 84 L.Ed. 490 
—Mathewson v. First Trust Co. of 
St. Joseph, C.C.A.Mo., 100 F.2d 121. 
certiorari denied 59 S.Ct. 789, 306 

U. S. 063, 83 L.Ed. 1060—Smith v. 
Royal Ins. Co., C.C.A.Cal., 93 F.2d 
143, certiorari denied Royal Ins. Co. 

V. Smith. 58 S.Ct. 769. 303 U.S. 656, 
82 L.Ed. 1115—Humphreys Gold 
Corporation v. Lewis, C.C.A.Mont., 
90 F.2d 896—Lewis v. Standard Oil 
Co. of California, C.C.A.Cal., 88 F. 
2d 512—Coopman v. Citizens State 
Bank of Omak, C.C.A.Wash., 85 F. 
2 d 799, certiorari denied 57 S.Ct. 
431, 300 U.S. 656. 81 L.Ed. 865—U. 
S. v. Los Angeles Soap Co., C.C.A. 
Cal., 83 F.2d 875—Andrews v. 
Drake. C.C.A.Mlch.. 83 F. 2d 767, cer¬ 
tiorari denied 67 S.Ct. 35, 299 U.S. 
672, 81 L.Ed. 421—U. S. v. Chicago. 

B. & Q. R. Co.. C.C.A.Mlnn., 82 F.2d 
131—Doherty v. Bartlett, C.C.A.N. 
H., 81 F.2d 920—Missouri Pac. R. 
Co. v. Siratt, C.C.A.Ark., 78 F.2d 253 
—Wynne v. Pries, C.C.A.Ohio, 60 F. 
2 d 761. 

Ruedy v. Town of White Salmon, 

D. C.Wash., 36 F.Supp. 130. 

D.C.—S. S. Kresge Co. v. Kenney, 86 
F.2d 661, 66 App.D.C. 274—Jackson 
V. Fuller, 85 F.2d 816, 66 App.D.C. 
239, certiorari denied 67 S.Ct. 236, 
299 U.S. 608, 81 L.Ed. 448—Smith v. 
Plckford. 85 F.2d 706, 66 App.D.C. 
206—Schwartzman v. Lloyd, 82 P. 
2d 822, 65 App.D.C. 216. 

4 C.J. p 1068 note 22, p 1070 note 27. 

Abaadoiuneiit 

Where no mention of certain points 
referred to in appellant’s statement 
of points to be urged on appeal is 
made In briefs of appellants, the 
court of appeals considers them to be 
abandoned. 

U.S.—Covey Gas & Oil Co. v. Check- 
etts, C.A.Idaho, 187 F.2d 661. 

13. U.S.—Hartford Acc. & Indem. Co. 
V. Baldwin, C.A.Neb., 262 P.2d 202 
—Roberts v. Sawyer, C.A.Okl., 262 
F.2d 286—Rystad v. Boyd, C.A. 
Wash., 246 F.2d 246, certiorari de¬ 
nied 78 S.Ct. 340, 356 U.S. 912, 2 L. 
Ed.2d 273, rehearing denied 78 S. 
Ct. 634, 356 U.S. 967, 2 L.Ed.2d 643 
—Nettles v. General Acc. Fir® & 
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Life Assur. Corp., C.A.La., 284 F. 
2d 243—Taylor v. Fee, C.A.I11., 233 
F.2d 251, affirmed 77 S.Ct. 1037, 863 

U. S. 553, 1 L.Ed.2d 1034—R. F. C. 
v. Cody Finance Co., C.A.Wyo., 214 
F.2d 696—Mogis v. Lyman-Richey 
Sand & Gravel Corp., C.A.Neb., 189 
F.2d 130, rehearing denied 190 F.2d 
202, certiorari denied 72 S.Ct. 168» 
342 U.S. 877, 96 L.Ed. 669—Turner 
County S. D., v. Miller, C.A.S.D., 
170 P.2d 820, certiorari denied 69 
S.Ct. 656, 336 U.S. 925, 93 L.Ed. 
1087—General Finance Loan Co. v. 
General Loan Co., C.C.A.Mo., 163 F. 
2d 709, certiorari denied 68 S.Ct. 
356, 332 U.S. 851, 92 L.Ed. 421— 
Western Nat. Ins. Co. v, LeClare, C. 

C.A.Nev., 163 F.2d 837—McBride v. 
Farrington, C.C.A.Or., 156 F.2d 971 
—Hubshman v. Louis Keer Shoe 
Co., C.C.A.I11.. 129 F.2d 137—Mason 

V. Anderson-Cottonwood Irr. Dist., 
C.C.A.Cal., 126 F.2d 921, certiorari 
denied 62 S.Ct. 1293, 316 U.S. 697, 
86 L.Ed. 1767, rehearing denied 63 
S.Ct. 24. 317 U.S. 704, 87 L.Ed. 662 
—Paramount Productions v. Smith, 
C.C.A.Cal., 91 F.2d 863, certiorari 
denied 58 S.Ct. 266, 302 U.S. 749, 82 
L.Ed. 579—Edwards v. U. S., C.C.A. 
Cal., 91 P.2d 767—Bank of Eureka 
V. Partington, C.C.A.Cal., 91 F.2d 
687—Queenan v. Mays, C.C.A.Okl., 
90 F.2d 525, certiorari denied Board 
of Com’rs of Creek County, Okl. v. 
Mays, 58 S.Ct. 45, 302 U.S. 724, 82 
L.Ed. 659—Liquid Veneer Corpora¬ 
tion V. Smuckler, C.C.A.Cal., 90 F. 
2d 196—Colorado Central Power Co. 
V. City of Englewood, C.C.A.Colo., 
89 P.2d 233—^Kattelman v. Madden, 
C.C.A.MO., 88 F.2d 868—Otoe County 
Nat. Bank v. Delany, C.C.A.Neb., 
88 F.2d 238—Radius v. Travelers 
Ins. Co., C.C.A.Cal., 87 F.2d 412— 
McNamara v. Hart, C.C.A.Mo., 83 P. 
2d 649—Travelers’ Ins. Co. v. Ban¬ 
croft, C.C.A.Okl., 65 F.2d 963, cer¬ 
tiorari denied 54 S.Ct. 103, 290 U. 
S. 680, 78 L.Ed. 587—U. S. eX rel. 
Mastoras v. McCandless, C.C.A.N.J., 
61 P.2d 366—^Mas v. Root, Cust. & 
Pat.App., 54 F.2d 435—Louisiana 
Oil Refining Corporation v. Reed, 
C.C.A.La., 38 F.2d 169, certiorari de¬ 
nied 60 S.Ct. 855, 281 U.S. 761, 74 
L.Ed. 1162—^A. Schrader’s Sons v. 
Wein Sales Corporation, C.C.A.N.T., 
9 F.2d 306—Chesapeake & O. R. Co. 
V. Dandridge, 171 P. 74, 96 C.C.A. 
178. 

D.C.—^Abrams v. American Security 
& Trust Co., Ill F.2d 620, 72 App.D. 
C. 79, 129 A.L.R. 368. 

Ooatiiiaaiio® 

Where defendant did not argue on 
appeal that defendant did not have 
ample time to obtain certain testimo¬ 
ny and record showed no reason why 
defendant did not have ample time to 
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the Opening brief, it will be disregarded if re- waiver of error will be implied where a party to an 

ferred to for the first time in the closing or reply appeal takes proceedings inconsistent with the par- 

brief.l^ The mere mention of an assignment of ticular error assigned.!'^ . 

error in a brief, without sufficient argument or cita- Particular applications of ruUs. Under the rules 
tion of authorities in support thereof, must be treat- following matters, among others, 

ed as a waiver of the error claimed.is Notwith- ^een deemed waived when not properly pre- 

standing such rule of waiver, however, the court of argument in the court of ap- 

appeals may in its discretion consider a plain error objections to rulings on the admission or 

apparent on the face of the record in order to exclusion of evidence;^® objections to the giving or 

avoid a manifest miscarriage of justice or to resolve refusing of instructions;” objections to verdicts 

a question of public concern.lB ® It has also been aj,(j objections to findings.®! Where the objection 

held that the question of the trial court’s juris- jg not properly urged in counsel’s brief or argument, 

diction is necessarily before the court of appeals, errors will also be regarded as waived, with rc- 

although it has not been argued on appeal.^® A spect to the pleadings .22 

F. Decisions of Intermediate Courts; Subsequent Appeals 

review only the questions properly presented to it 
for determination in a case brought up for review 
from an intermediate court of appellate jurisdic- 
tion.22*50 5o, questions will not be considered which 
were neither raised in the court of first instance nor 
assigned for error in the intermediate court,23 or 


§ 297(82). Decisions of Intermediate Courts 

In a case brouflht up for review from an Intermedi¬ 
ate court of appellate Jurisdiction, the court of appeals 
will consider and review only the questions properly pre¬ 
sented to it for determination. 

Ordinarily, the court of appeals will consider and 


obtain such testimony appellate court 
would not Interfere with trial court’s 
refusal to errant a further continu¬ 
ance to obtain testimony. 

TJ.S.—Hooper-Holmes Bureau v. 

Dunn, C.C.A.Fla., 161 F.2d 102. 
Waiver overlooked 

Waiver of assignments of error, for 
failure to argue the same on appeal, 
will, where appellant proceeds on the 
theory that the action was one of 
trover, when it was also one on the 
case, be overlooked, and the assign¬ 
ment will be considered. 

XJ.S.—Arnold v. Horrigan, Mich., 238 
F. 39, 161 C.C.A. 116. 

14. U.S.—^Nash v. Rehmann Bros., C. 
CAJowa, 53 F.2d 624. 

15. U.S.—Hubshman v. Louis Keer 
Shoe Co., C.C.A.I11., 129 F.2d 137. 

4 C.J. p 1071 note 31. 

Contention 

Where an appellant’s brief, outside 
of a brief factual statement present¬ 
ing the Issue, devoted only one sen¬ 
tence to a discussion of the question 
in which no reference is made to one 
of its two contentions, such conten¬ 
tion will be deemed abandoned. 
Ijr.g.—Mid-Southern Foundation v. C. 

I. R., C.A., 262 F.2d 134. 
aCcre repetition of assignment of er. 
ror 

Where nothing more than a repeti¬ 
tion of the assignments of error on 
appeal is set forth in the brief, the 
error must be deemed to be waived. 
t].S.~Wege V. Safe Cabinet Co., 
Mich., 249 F. 696, 161 C.C.A. 606. 

15.5 U.S.—^Montgomery v. Marva 


Theaters, C.A.Md.. 218 F.2d 221-— 
General Finance Loan Co. V. Gen¬ 
eral I.oan Co., C.C.A.MO., 163 F.2d 
709, certiorari denied 68 S.Ct. 356, 
332 U.S. 861, 92 L.Ed. 421. 

16. U.S.—Prince Line v. American 
Paper Exports, C.C.A.N.Y., S.'i P.2d 
1053—Stiefel v. 14th St. & Broad¬ 
way Realty Corporation, C.C.A.N. 
Y., 48 F.2d 1041—Delaware, L. & W. 
R. Co. V. Scales, C.C.A.N.Y., 18 F.2d 
73. 

17. U.S.—Taylor v. Easton, S.D., 180 
F. 363, 103 C.C.A, 609—Red Jacket 
Mfg. Co, v. Davis, Wis., 82 F. 432, 
27 C.C.A. 204. 

Request for affirmance 

Where defendant took a cross ap¬ 
peal complaining of various rulings 
against it relating to exclusions of 
evidence, and defendant stoutly and 
successfully maintained that there 
should be no new trial, but an affirm¬ 
ance, cross appeal presented nothing 
for decision and would be dismissed, 
since correction of alleged errors 
complained of on cross appeal could 
be effective only in event of a new 
trial. 

U.S.—Martin v. Metropolitan Life Ins. 
Co., C.A.Ga., 192 F.2d 167. 

18. U.S.—Nishida v. E. I, Du Pont 
De Nemours & Co,, C.A.Miss., 246 
F.2d 768, certiorari denied 78 S.Ct. 
342, 355 U.S. 916, 2 L.Ed.2d 275— 
Hill V. Ohio Casualty Ins. Co., C. 
C.A.Tenn., 104 F.2d 695—E. K. 
Wood Lumber Co. v. Moore Mill & 
Lumber Co.. C.C.A.Cal., 97 F.2d 402 
—Farmers' Life Ins. Co. of Denver, 
Colo. V. Barker, C.C.A.Tex., 2 F.2d 
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468—^Erle R. Co. v. Schleenbnker, 
Ohio, 257 F. 667, 168 C.C.A. 617, cer¬ 
tiorari denied 40 S.Ct. 13, 260 U.S. 
666 , 63 L.Ed. 1197. 

19. U.S.—Moore v. TremelUng, C.C. 
A.Idaho, 100 F.2d 39—U. S. v. San¬ 
ford, C.C.A.Ga., 73 F.2d 233—Wash¬ 
burn V. Douthit, C.C.A.Ark., 73 P. 
2d 23—Boston & M. R. R. v. Baker, 
Mass., 236 F. 896, 160 C.C.A. 158. 

20. U.S.—Washburn v. Douthit, C.C. 
A.Ark., 73 F.2a 23. 

Allowaaoe of interest 
U.S.—Loomis v. Wattles, C.C.A.Neb., 
266 F. 876. 

21. U.S.—^Wingate v. Bercut, C.C.A. 
Cal., 146 F.2d 726—City and County 
of Denver v. Denver Tramway Cor¬ 
poration, C.C.A.Colo., 23 F.2d 287, 
certiorari denied 49 S.Ct. 20, 278 U. 
S. 616, 73 L.Ed. 639. 

23. U.S.—Travelers’ Ins. Co. v. Ban¬ 
croft, C.C.A.Okl., 66 F.2d 963, cer¬ 
tiorari denied 54 S.Ct. 103, 290 U.S. 
680, 78 L.Ed. 687—Petroleum Iron 
Works Co. V. Wright, C.C.A.Ark., 
5 F.2d 935, certiorari denied 46 S. 
Ct. 25. 269 U.S. 567, 70 L.Ed. 415— 
Stave & Timber Corp. in Nor¬ 
folk, Va. V. A. H. Andrews Co., N. 
Y., 242 F. 230, 155 C.C.A. 70. 

22.50 D.C.— Taylor v. Yellow Cab Co. 
of D. C., 169 P.2d 299, 83 U.S. 
App.D.C. 399. 

23. U.S.—Sancho V. Vallente & Co., 
C.C.A.Puerto Rico, 93 F.2d 327, cer¬ 
tiorari denied 68 S.Ct. 829, 303 U.S. 
662, 82 L.Ed. 1120, rehearing denied 
58 act. 1037, 304 U.S. 688, 82 L.Ed. 
1649. 
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which could have been, but were not, properly raised 
and passed on in the intermediate court.^^ When 
two independent and distinct tribunals have exam¬ 
ined the facts and reached a like result, the conclu¬ 
sion so reached should not be lightly disturbed by 
a higher court,25 but, where two fact-finding tri¬ 
bunals have reached different conclusions, the cir¬ 
cuit court of appeals will not give the same weight 
to a finding which would be given othcrwise.25 
The court of appeals will not review or disturb the 
action or rulings of the intermediate appellate court 
as to matters within its discretion in the absence of 
manifest error.26-5 An assignment that the inter¬ 
mediate appellate court erred in giving undue weight 
to evidence adduced at the trial and in altering the 
conclusions of the trial court raises questions of 
fact which cannot be considered by the circuit court 
of appeals.27 


§ 297(83). Subsequent Appeals 

Under the doctrine of the *Maw of the case," an adju¬ 
dication on the first appeai to a court of appeals having 
Jurisdiction of the cause is binding on ail subsequent 
appeals in which the facts are substantially the same, 
and will be reconsidered only under exceptional circum¬ 
stances and when cogent reasons therefor exist. 

Generally, under the doctrine of the “law of the 
case,“ the appellate courts decline to reopen what 
they have already in effect decided ;27-50 and it 
may be stated as a rule of general application that, 
where the evidence on a second or succeeding ap¬ 
peal is substantially the same as that on the first or 
preceding appeal, all matters, questions, points, or 
issues adjudicated on the prior appeal are the law 
of the case on all subsequent appeals and will not be 
reconsidered or readjudicated therein.28 If^ how¬ 
ever, the court on the first appeal did not have 


24. Objection made too late 

Administrator sued in probate 
court for recovery of stock, who 
made no objection on Jurisdictional 
grounds until close of trial de novo 
in district court, waived Jurisdiction-' 
al question so that the question can¬ 
not be considered by the court of ap¬ 
peals. 

U.S.—Stone v. Howell, C.C.A.Alaska, 
33 F.2d 701. 

25. U.S.—Walalua Agr. Co. v. Chris¬ 
tian, C.C.A.Hawaii, 93 F.2d 603, re¬ 
hearing’ denied 94 F.2d 806, and re¬ 
versed on other grounds 59 S.Ct. 
21. 305 U.S. 91. 83 L.Ed. 60, rehear¬ 
ing denied 59 S.Ct. 240, 305 U.S. 673, 
83 L.Ed. 436—Christian v. Waialua 
Agr. Co., C.C.A.Hawaii, 93 F.2d 603, 
rehearing denied 94 F.2d 806, and 
reversed on other grounds 59 S.Ct. 
21 , 305 U.S. 91, 83 L.Ed. 60. rehear¬ 
ing denied 59 S.Ct. 240, 305 U.S, 673, 
83 L.Ed. 436—De I^eon v. Cortes, C. 
C.A.Puerto Rico, 23 F.2d 636—Mor¬ 
ales V. Velez, C.C.A.Puerto Rico, 18 
F.2d 519-U. S, V. Boston Sand & 
Gravel Co., C.C.A.Mass., 23 P.2d 839 
—Roig V. Central Paste Viejo. Inc., 
C.C.A.Puerto Rico, 6 F.2d 106— 
Gandia v. Porto Rico Fertilizer 
Co., C.C.A.Puerto Rico, 291 F. 18, 
certiorari denied Porto Rico Fer¬ 
tilizer Co. V. Gandia. 44 S.Ct. 37, 
263 U.S. 711, 68 L.Ed. 519, 

26. U.S.—^Uihlein v. General Electric 
Co., C.C.A.Wis., 47 F.2d 997. 

26.5 U.S.—Meagher v. Eastern Iron 
& Metal Co., C.A.Hawali, 225 F.2d 
841, certiorari denied 76 S.Ct. 305, 
350 U.S. 933, 100 L.Ed. 816. 

27. U.S.—^Valiente & Co. v. Succes¬ 
sion of Puentes, C.C.A.Puerto Rico, 
76 F.2d 78. 

27.50 U.S .—W oodworkers Tool 
Works V. Byrne, C.A.Cal., 202 P.2d 
.530. 

28. U.S.—Wagner v. U. S., C.A.9, 250 


F.2d 804—Drlnan v. A. J. I-inde- 
mann & Hoverson Co., C.A.Wis., 238 
F.2d 72—^Worley v. Elliott, C.A. 
Tenn., 231 F.2d 526, certiorari de¬ 
nied 77 S.Ct. 82, 352 U.S. 85.5. 1 L. 
Ed.2d 66, rehearing denied 77 S.Ct. 
229, 352 U.S. 937, 1 L.Ed.2d 170— 
Long V. Valley Steel Products Co., 
C.A.Okl., 227 F.2d 328—Independent 
Nail & Packing Co. v. Perry, C.A.7, 
214 F.2d 670—Oklahoma Natural 
Gas Co. V. Concho Const. Co., C.A. 
Okl., 209 P.2d 269—^Atlantic Coast 
Line R. Co. v. Chance, C.A.Va., 198 
P.2d 549, certiorari denied 73 S.Ct. 
172, 344 U.S. 877, 97 L.Ed. 679— 
Randolph Laboratories v. Special¬ 
ties Development Corp., C.A.N.J., 
185 F.2d 403—Pet Milk Co. v. Bo¬ 
land, C.A.Mo., 185 F.2d 298—Levine 

V. Berman, C.A.Ill., 178 F.2d 440. 
certiorari denied 70 S.Ct. 1024, 339 
U.S. 982. 94 L.Ed. 1386—Consumers 
Petroleum Co. v. Consumers Co., C. 
A.Ill., 176 F.2d 441, certiorari de¬ 
nied 70 S.Ct. 486, two cases, 338 U. 
S. 948. 94 L.Ed. 584—Kable v. U. S., 
C.A.N.Y., 175 F.2d 16—Metzger v. 
Hos.sack. C.C.A.S.D., 165 F.2d 1, cer¬ 
tiorari denied 68 S.Ct. 746, 333 U.S. 
863, 92 L.Ed. 1142—Northwestern 
Electric Co. v. Federal Power Com¬ 
mission, C.C.A.9. 134 F.2d 740, af¬ 
firmed 64 S.Ct. 451, 321 U.S. 119, 88 
Ii.Ed. 596—Hotel Markham v. Ball, 
C.C.A.Miss.. 131 1^.2d 424—Electri¬ 
cal Research Products v. Gross, C. 
C.A.Alaska, 120 F.2d 301—Russell 
& Co. V. People of Puerto Rico, C. 
C.A.Puerto Rico, 118 F.2d 226, af¬ 
firmed 62 S.Ct. 784, 316 U.S. 610, 
86 L.Ed. 1062, rehearing denied 62 
S.Ct. 1030, 316 U.S, 708, 86 L.Ed. 
1775—^A, S. Kreider Co. v. U. S., 
C.C.A.Pa., 117 F.2d 133, reversed on 
other ground.s 61 S.Ct. 1007, 313 U. 
S. 443, 86 L.Ed. 1447—^Wyant v. U. 
S. Fidelity & Guaranty Co,, C.C.A. 

W. Va., 116 F.2d 83, certiorari de¬ 
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nied 62 S.Ct. 57, 314 U.S. 610, 86 L. 
Ed. 490—Midland Valley R. Co. v. 
Jones, C.C.A.Okl., 115 F.2d 608— 
Toucey v. New York Life Ins. Co., 
C.C.A.Mo., 112 F.2d 927, affirmed 61 
S.Ct. 833, 313 U.S. 638, 85 L.Ed. 
1607, vacated 61 S.Ct. 938, 313 U.S. 
596, 85 L.Ed. 1549, reversed on oth¬ 
er grounds 62 S.Ct. 139, 314 U.S. 
118, 86 L.£d. 100, 137 A.L.R. 967, 
motion denied 62 S.Ct. 294, 314 U. 
S. 682. 86 L.Ed. 473—Atchison, T. & 
S. P. Ry. Co. V. Ballard, C.C.A.Tex., 
108 F.2d 768, rehearing denied 109 
F.2d 1012, certiorari denied Ballard 
V. Atchison, T. & S. P. R. Co., 60 S. 
Ct. 1096. 310 U.S. 646, 84 L.Ed. 1413 
—Pike Rapids Power Co. v. Minne¬ 
apolis, St. P. & S. S. M. Ry. Co., C. 
C.A.Minn., 106 P.2d 891—Louisville 
Trust Co. V. National Bank of Ken¬ 
tucky, C.C.A.Ky., 102 r.2d 137, cer¬ 
tiorari denied 60 S.Ct. 76, 308 U.S. 
664, 84 L.Ed. 474—State of Kansas 
ex rel. Beck v. Occidental Life Ins. 
Co., C.C.A.Kan., 95 P.2d 936, cer¬ 
tiorari denied 59 S.Ct. 63, 305 U.S. 
603, 83 L.Ed. 383—New York Life 
Ins. Co. V. Golightly, C.C.A.Ark., 
94 F.2d 316, certiorari denied 58 S. 
Ct. 949. 304 U.S. 566, 82 L.Ed. 1632 
—Carpenter v. Durell, C.C.A.Tenn., 
90 P.2d 57, certiorari denied Durell 
V. Carpenter. 58 S.Ct. 42. 302 U.S. 
721, 82 L.Ed. 667—Chicago & N. W. 
Ry. Co. V. Kelly, C.C.A.Minn., 84 P. 
2d 569—^Marion Steam Shovel Co. v. 
Bertino, C.C.A.Mo., 82 F.2d 641, re¬ 
hearing denied 82 F.2d 946, certio¬ 
rari denied 67 S.Ct. 17, 299 U.S. 
556, 81 L.Ed. 409—U. S. v. Bollman, 
C.C.A.Iowa. 81 F.2d 1009—De Parcq 
v. Liggett & Myers Tobacco Co., C. 
C.A.Minn., 81 F.2d 777—U. S. Paper 
Exports Ass'n v. Bowers, C.C.A.N. 
Y., 80 P.2d 82—Clalborne-Reno Co. 
V. E. I. Du Pont de Nemours & Co., 
C.C.A.Iowa, 77 P.2d 666—General 
Motors Acceptance Corporation v. 
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jurisdiction or authority to adjudicate the question, | quent appeal.29 
its judgment is not the law of the case on a subse- | 


Mid-West Chevrolet Co.. C.C.A.Okl., 
74 F.2d 386—Chesapeake & O. Ry. 
Co. V. Hears, C.C.A.Va., 70 F.2d 490. 
certiorari denied 55 S.Ct. 69, 293 U. 
S. 557, 79 L.Ed. 659—Jones v. Box 
Elder County, Utah, C.CA.Utah, 67 
P.2d 900—Keeler v. Fred T. Ley & 
Co., C.C.A.Mass., 65 P.2d 499—Zur¬ 
ich General Accident & Liability 
Ins. Co. V. O'Keefe, C.C.A.N.D., 64 
F.2d 768. certiorari denied 54 S.Ct. 
49, 290 U.S. 630, 78 L.Ed. 648—Ar¬ 
mour Fertilizer Works v. Sanders, 
C.C.Tex., 63 F.2d 902, affirmed 54 
S.Ct. 677, 292 U.S. 190, 78 L.Ed. 
1206, 91 A.L.R. 950, rehearing de¬ 
nied 64 S.Ct. 855. 292 U.S. 612, 78 L. 
Ed. 1472—.®tna Life Ins. Co. v. 
Wharton, C.C.A.Ark., 63 F.2d 378. 
certiorari denied 53 S.Ct. 786, 289 
U.S. 765, 77 L.Ed. 1500—Utah Pow¬ 
er & Light Co. V. Woody, C.C.A. 
Utah. 62 F.2d 613—Freeman v. 
Smith, C.C.A.Alaska, 62 F.2d 291— 
Northern Pac. Ry. Co. v. Van Dusen 
Harrington Co., C.C.A.Minn., 60 F. 
2d 394—International Brotherhood 
of Electrical Workers, Local No. 
134 V. Western Union Telegraph 
Co., C.C.A.Ill., 46 F.2d 736. certio¬ 
rari denied 62 S.Ct. 13. 284 U.S. 630, 
76 L.Ed. 536—OorpuB JtirlB cited in 
Federal Reserve Bank of Kansas 
City, Mo., V. Omaha Nat. Bank of 
Omaha, Neb., C.C.A.Neb., 45 F.2d 
511, 514, certiorari denied Wyoming 
Nat. Bank of Casper, Wyo. v. Oma¬ 
ha Nat. Bank of Omaha,, 51 S.Ct. 
215, 282 U.S. 902, 75 L.Ed. 794— 
National Brake & Electric Co. v. 
Christensen, C.C.A.Wis., 38 F.2d 721, 
certiorari denied 51 S.Ct. 36, 282 U. 
S. 86, 75 L.Ed. 764—Minneapolis 
Steel & Machinery Co. v. Federal 
Surety Co., C.C.A.Minn., 34 F.2d 270 
— ^Dodd V. Union Indemnity Co., C. 
C.A.Va., 32 F.2d 512, certiorari de¬ 
nied 60 S.Ct. 33, 280 U.S. 681, 74 
L.Ed. 631—Illinois Cent. R. Co. v. 
Crail, C.C.A.Minn., 3l P.2d 111, re¬ 
versed on other grounds 60 S.Ct. 
180. 281 U.S. 57, 74 L.Ed. 699, 67 A. 
L.R. 1423—Pennsylvania Mining 
Co. v. United Mine Workers of 
America, C.C.A.Ark., 28 F.2d 861, 
certiorari denied 49 S.Ct. 263, 279 
U.S. 841, 73 L.Ed. 987—Hatch v. 
Morosco Holding Co., C.C.A.N.Y., 26 
F.2d 247, affirmed 49 S.Ct. 310, 279 
U.S. 218, 73 L.Ed. 669—City and 
County of Denver v. Denver Tram¬ 
way Corporation, C.C.A.Colo., 23 F. 
2d 287, certiorari denied 49 S.Ct. 20, 
278 U.S. 616, 73 L.Ed. 639—L. P. 
Larson, Jr., Co. v. William Wrig- 
ley, Jr., Co., C.C.A.Ill., 20 P.2d 830, 
certiorari denied 48 S.Ct. 167, 276 
U.S. 621, 72 L.Ed. 404, motion de¬ 
nied 48 S.Ct. 486, 72 L.Ed. 1018, and 
reversed in part on other grounds 
48 S.Ct. 449, 277 U.S. 97, 72 L.Ed. 


800—Liberty Nat. Bank of Roanoke, 
Va., V. Bear, C.C.A.Va., 18 F.2d 281. 
reversed on other grounds 48 S.Ct. 
262, 276 U.S. 215, 72 L.Ed. 536— 
City of Seattle v, Puget Sound 
Power & Light Co., C.C.A.Wash., 15 
F.2d 794, certiorari denied 47 S.Ct. 
456, 273 U.S. 762, 71 L.Ed. 874, and 
Puget Sound Power & Light Co. v. 
City of Seattle. 47 S.Ct. 458, 273 U. 
S. 753. 71 L.Ed. 874—Dick in.son v. 

O. & W. Thum Co., C.C.A.Mich., 8 

P. 2d 570—Luminous Unit Co. v. 
Freeman-Sweet Co., C.C.A.Ill., 8 F. 
2d 577—Chouteau Trust Co. v. Mas¬ 
sachusetts Bonding & Ins. Co., C. 
C.A.Mo., 1 F.2d 136—Finley v. Unit¬ 
ed Mine Worker.s of America, C.C. 
A.Ark., 300 F. 972, modified on oth¬ 
er grounds Coronado Coal Co. v. 
United Mine Workers of America, 
45 S.Ct. 551. 268 U.S. 295, 69 L.Ed. 
963—Texas Co. v. Pensacola Mari¬ 
time Corporation, C.C.A.Fla., 292 F. 
61—Meyer & Chapman State Bank 
V. First Nat. Bank. C.C.A.Wyo.. 291 
F. 42—First Nat. Bank v. Old Do^ 
minion Trust Co., C.C.A.N.C.. 284 F. 
128—Canal-Commercial Trust &■ 
Savings Bank v. Bank of Plant 
City, C.C.A.La.. 278 F. 178—Phila¬ 
delphia Rubber Works Co. v. U. S. 
Rubber Reclaiming Works, C.C.A. 
N.Y., 277 P. 171, certiorari denied 

U. S, Rubber Reclaiming Works v. 
Philadelphia Rubber Works Co., 42 
S.Ct. 187, 257 U.S. 660, 66 L.Ed. 422 
—Browne v. Thorn, C.C.A.Ark., 272 
F. 950, affirmed 43 S.Ct. 36, 260 U.S. 
137, 67 L.Ed. 171—Keith v. Kilmer. 
C.C.A.Mass., 272 F. 643, certiorari 
denied Kilmer v. Keither, 42 S.Ct. 
51, 257 U.S. 639. 66 L.Ed. 410— 
Cogswell V. Drennen, C.C.A.Ala., 
271 F. 289, petition dismissed Til¬ 
ton v. Drennen. 42 S.Ct. 63, 267 U.S. 
651, 66 L.Ed. 417, certiorari denied 
42 S.Ct. 169, 257 U.S. 657. 66 L.Ed. 
420, and appeal dismissed 43 S.Ct. 
358. 261 U.S. 624, 67 L.Ed. 823. and 
reversed on other grounds 43 S.Ct. 
704, 262 U.S. 635, 67 L.Ed. 1206— 
Rainier Brewing Co. v. Great 
Northern Pac. S. S. Co., C.C.A. 
Wash., 270 F. 94, affirmed 42 S.Ct. 
436, 269 U.S. 150, 66 L.Ed. 868— 
Chapin-Sacks Mfg. Co. v. Hendler 
Creamery Co., C.C.A.Md., 267 F. 180, 
certiorari denied 41 S.Ct. 62, 264 U. 
S. 648. 66 L.Ed. 456—Whitfield v. 
Hanges, C.C.A.Iowa, 266 F. 69—F, 
H. Orcutt & Son Co. v. National 
Trust & Credit Co.. C.C.A.Ill., 265 
F. 267, certiorari denied 40 S.Ct, 
584, 253 U.S. 491, 64 L.Ed. 1028— 
United Mine Workers of America 

V. Coronado Coal Co., Ark., 258 P, 
829, 169 C.C.A. 649, reversed on oth¬ 
er grounds 42 S.Ct. 670, 269 U.S. 
844, 66 L.Ed, 976, 27 A.L.R. 761, cer¬ 
tiorari denied and rehearing ^rant¬ 
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ed 42 S.Ct. 587—Tillar v. Cole Mo¬ 
tor Car Co., Tex.. 246 F. 831, 159 C. 
C.A. 133, certiorari denied 38 S.Ct. 
679, 247 U.S. 511, 62 L.Ed. 1242—U. 
S. Fidelity & Guaranty Co. v. Elch- 
el. Pa., 241 P. 357, 153 C.C.A. 237, 
affirmed Eichel v. U. S. Fidelity & 
Guaranty Co., 38 S.Ct. 47. 245 U.S. 
102, 62 L.Ed. 177—Ferrell v. Frame, 
Ohio, 236 F. 727. 150 C.C.A. 59—Na¬ 
tional Bank of Commerce v. U. S., 
Wash., 224 F. 679, 140 C.C.A. 219, 
certiorari denied 36 S.Ct. 287, 241 

U. S. 658, 60 L.Ed. 1226—McClelland 
v. Rose. Tex., 222 F. 67, 137 C.C.A. 
519, certiorari denied Rose v. Mc¬ 
Clelland, 36 S.Ct. 552, 241 U.S. 668. 
60 L.Ed. 1229—Bell v. Arledge, 
Tex. 219 F. 676, 135 C.C.A. 347. 

In re Paramount-Publix Corpora¬ 
tion, D.C.N.Y., 10 P.Supp. 504. 

D.C.—Landell v. Northern Pac. Ry. 
Co.. 238 F.2d 30, 99 U.S.App.D.C. 
169, certiorari denied 77 S.Ct. 565. 
352 U.S. 1017, 1 L.Ed.2d 550. rehear¬ 
ing denied 77 S.Ct. 1376, 354 U.S. 
928, 1 L.Ed.2d 1441—Mayflower Ho¬ 
tel Stockholders Protective Com¬ 
mittee V. Mayflower Hotel Corp., 
193 F.2d G6G, 89 U.S.App.D.C. 171— 
Creed v. Creel, 184 F.2d 449. 87 U.S. 
App.D.C. 79—Bradley v. Pace, 183 
P.2d 806, 87 U.S.App.D.C. 11—New 
York Life Ins. Co. v. Taylor, 158 F. 
2d 328, 81 U.S.App.D.C. 331—Camp 

V. Canelacos, 13l F.2d 236, 76 U.S. 
App.D.C. 337. 

4 C.J. p 1093 note 77, p 1096 note 91. 
p 1104 note 38 fal. 

"Litigation would be unduly pro¬ 
longed if every dissatisfied litigant 
were permitted to renew on succes¬ 
sive appeals questions previously con¬ 
sidered and decided." 

U.S.—^Kaku Nagano v. Brownell, C.A. 
Ill., 212 F.2d 262, 263. 

29. 17. S.—Russell & Co. v. People of 
Puerto Rico, C.C.A.Puerto Rico, 118 
F.2d 225, affirmed 62 S.Ct. 784, 315 
U.S. 610, 86 L.Ed. 1062, rehearing 
denied 62 S.Ct 1030, 316 U.S, 708. 
86 L.Ed. 1776. 

Lack of diveriity 

Where court of appeals reversed 
judgment of district court dismissing 
complaint, not on Jurisdictional 
ground but on ground that a wrong 
statute of limitations had been ap¬ 
plied by district court and court of 
appeals overlooked lack of diversity 
on such appeal, doctrines of law of 
case and res judicata did not require 
court of appeals to entertain jurisdic¬ 
tion of subsequent appeal when diver¬ 
sity of citizenship was lacking, 

U.S.—Lowry v. International Broth, 
of Boilermakers. Iron Shipbuilders 
and Helpers of America, C.A.Miss., 
259 F.2d 668. 
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Generally, a party on a second appeal involving 
the same subject matter and between the same par¬ 
ties is estopped to assert a position or theory incon¬ 
sistent with that relied on on the first appeal to the 
prejudice of his adversary.30 

While the adjudication on a former appeal has 
been declared to be res judicata on subsequent ap¬ 
peals in the case involving substantially the same 
facts,31 the doctrine of the law of the case does not 
carry the same consequences as the rule of res 
judicata, since the law of the case directs discretion 
whereas res judicata supersedes it and compels 

judgment. 3 2 

Tn accordance with the general rule stated, where, 
after a definite determination, the court has re¬ 
manded the cause for further action below, it will 
refuse to examine questions other than those aris¬ 
ing subsequently to such determination and remand, 
or other than the propriety of the compliance with 
its mandate ;33 and, if the court below has pro- 
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ceeded in substantial conformity to the directions of 
the appellate court, its action will not be ques¬ 
tioned on a second appeal.3^ A new appeal is an 
appropriate remedy, however, if the mandate does 
not cover the entire case, but leaves something un¬ 
determined to be inquired into and adjudicated,35 or 
if the lower court misconstrues the decree of the 
appellate court and does not give full effect to its 
mandate ;36 and, where the last decree of the lower 
court does not touch any matter adjudged on the 
former appeal or covered by the mandate, it may be 

reviewed.37 

Former decision erroneous. While the remedy of 
the party deeming himself aggrieved by an errone¬ 
ous decision on appeal is ordinarily held to be to seek 
a rehearing,38 the doctrine of the law of the case 
is qualified in a number of decisions which hold 
that, although the court will not review or recon¬ 
sider questions decided on a former appeal except 
in most unusual circumstances or in a very clear case 
of error,39 the court is not precluded from doing so. 


30. Treating suit as one in e^nlty 

Where a city for more than five 
years and on a former appeal treated 
the suit as one in equity between it 
and the receiver, it cannot on a later 
appeal contend otherwise. 

U.S.—City and County of Denver v. 
Denver Tramway Corporation, C.C. 
A.Colo., 23 F.2d 287, certiorari de¬ 
nied 49 S.Ct. 20, 278 U.S. 616, 73 L. 
Ed. 539. 

31. U.S.—Hansen & Rowland v. C. 
F. Lytle Co.. C.C.A.Wash., 167 F.2d 
170, rehearing denied 167 F.2d 998. 

Burns v. Cooper, Neb., 153 F. 148, 
82 C.C.A. 300. 

4 C.J. p 1097 note 94. 

Claim for attorney’s lion 

Where, on subsequent appeal In 
proceeding involving claim for attor¬ 
ney’s lien on fund deposited with dis¬ 
trict court clerk as result of settle¬ 
ment of litigation, attorney claiming 
lien made same arguments and sub¬ 
mitted same issues as she had pre¬ 
sented on prior appeal, and parties 
were the same, under doctrine of res 
judicata or doctrine of law of the 
case, attorney had no standing to 
again litigate the question. 

U.S.—Fleming v. Lake Del ton Devel¬ 
opment Co., C.A.Wls., 267 F.2d 254. 

32. U.S.—^Woodworkers Tool Works 
V. Byrne, C.A.Cal., 202 F.2d 630— 
Connett v. City of Jerseyville, C.C. 
A.I11., 110 F.2d 1015. 

33. U.S.—Coleman Co. v. Holly Mfg. 
Co., C.A.Cal., 269 F.2d 660—Flan¬ 
nery Bolt Co. V. Flannery, C.C.A. 
Pa., 119 F.2d 601—Thornton v. Car¬ 
ter, C.C«A..Ark., 109 F.2d 316—Jones 
V. Box Elder County, C.C.A.Utah, 67 
F.2d 900—American Surety Co. of 
New York v. Greek Catholic Union, 


C.C.A.Pa., 61 F.2d 1050, reversed on 
other grounds 52 S.Ct. 2.35, 284 U.S. 
663, 76 L.Ed. 490, amended on oth¬ 
er grounds 62 S.Ct. 392, 286 U.S. 
526, 76 L.Ed. 923—Lederer v. Real 

E. st.ate Title Insurance & Trust Co. 
of Philadelphia, C.C.A.Pa., 273 F. 
933. 

4 C.J. p 1097 note 1. 

34. U.S.—Davis v. U. S., C.A.Fla., 244 

F. 2d 308—Whitfield v. Ranges, C.C. 
A.Iowa, 266 F. 69. 

4 C.J. p 1098 note 2. 

Absence of fraud 

On appeal from judgment entered 
by di.strict court on mandate of court 
of appeals affirming original Judg¬ 
ment of district court, no fraud was 
shown In procurement of such judg¬ 
ment. 

D.C.—Landell v. Northern Pac. Ry. 
Co., 238 F,2d 30, 99 U.S.App.D.C. 
169, certiorari denied 77 S.Ct. 665, 
362 U.S. 1017, 1 L.Ed.2d 550, re¬ 
hearing denied 77 S.Ct. 1376, 354 U. 
S. 928, 1 L.Ed.2d 1441. 

35. U.S.—American Cyanamid Co. v. 
Wilson & Toomer Fertilizer Co., C. 
C.A.Fla„ 61 F.2d 666—Great North¬ 
ern R. Co. V. Western Union Tel. 
Co.. Minn., 174 F. 321, 98 C.C.A. 193. 

Interest 

(1) Where orders of federal dis¬ 
trict court relieving bank of liability 
for interest are appealed to court of 
appeals, and question of interest is 
briefed and argued before court of 
appeals, and dismissal of appeals by 
court of appeals without prejudice 
and remand of causes to federal dis¬ 
trict court do not dispose of question 
of interest on merits, question of in¬ 
terest is properly before court of ap¬ 
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peals for decision on merits on sub¬ 
sequent appeal. 

U.S.—Bank of China v. Wells Fargo 
Bank & Union Trust Co., C.A.Cal., 
209 F.2d 467. 

(2) Where mandate of court of ap¬ 
peals directed entry of judgment as 
prayed for, thus impliedly directing 
judgment for interest on plaintiff’s 
claim at six percent from date of de¬ 
mand, as prayed for in complaint, but 
question of interest on claim was not 
presented to nor considered by court 
of appeals in former appeal, and im¬ 
plied inclusion of Interest in mandate 
was obviously without thought or 
consideration of its legal justlffcation. 
court of appeals, on appeal from 
judgment on the mandate, had au¬ 
thority to reexamine the basis on 
which Interest was impliedly award¬ 
ed In the directed judgment. 

U.S.—R. F. C. V. Service Pipe Line 
Co., C.A.Okl., 20C F.2d 814. 

36. U.S.—Continental & Commercial 
Trust & Savings Bank v. North 
Platte Valley Irr. Co., Wyo., 237 P. 
188, 150 C.C.A. 334—Great North¬ 
ern R. Co. V. Western Union Tel. 
Co., Minn., 174 P. 321, 98 C.C.A. 193. 

37. U.S.—Nashua & L. R. Corp. v. 
Boston & L. H. Corp., Mass., 61 F. 
929, 2 C.C.A. 642. 

38. U.S.—Maryland Casualty Co. v. 
City of South Norfolk, C.C.A.Va., 
64 F.2d 1032, rehearing denied and 
modified on other grounds 66 F.2d 
822, certiorari denied City of South 
Norfolk V. Maryland Casualty Co., 
52 S.Ct. 644, 286 U.S. 662, 76 L.Ed. 
1295. 

39. U.S.—Kaku Nagano v. Brownell, 

C.A.I11., 212 P.2d 262—Atlantic 

Coast Line R. Co. v. Chance, GJL 
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and the former decision may be reconsidered and 
reversed under exceptional circumstances and when 
cogent reasons therefor exist.’*® 

As otherwise expressed, the reviewing court may, 
but is not required, to re-examine the basic question 
decided on the first appeal ® the rule of the “law 
of the case’' is not to be construed on appeal as a 
limitation on the power of an appellate court to re¬ 
consider on a second appeal matters determined on 
the first appeal, but is merely an expression of a 
practice.*®-^® The court will overrule or modify its 
former decision where the decision is palpably er¬ 
roneous or grossly and manifestly unjust, or where 
the mischief to be cured far outweighs any injury 
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that may be done in the particular case.^1 So the 
court of appeals will change a ruling made on a prior 
appeal in the same case to conform to a subsequent 
decision of the Supreme Court in another case.^2 

However, the rule of the “law of the case’* will be 
disregarded on appeal only when a clear case is 
presented showing that the earlier adjudication was 
plainly wrong and that application of the rule will 
work manifest injustice.^2.5 Where the court of ap¬ 
peals on the prior appeal erred in remanding the 
case to the trial court for further evidence instead 
of deciding the case on the record, the court of ap¬ 
peals will not, on the subsequent appeal, consider 


Va., 198 F.2d 649, certiorari denied 
73 S.Ct. 172, 344 U.S. 877, 97 L.Ed. 
679—^Whlte v. Higgins, C.C.A.Mass., 
116 P.2d 312—Louisville Trust Co. 
V. National Bank of Kentucky, C.C. 
A.Ky., 102 F.2d 137, certiorari de¬ 
nied 60 S.Ct. 76. 308 U.S. 664, 84 L. 
Ed. 474—Lauf v. E. G. Shinner & 
Co.. C.C.A.Wla.. 90 F.2d 250, re¬ 
versed on other grounds 68 S.Ct. 
679, 303 U.S. 323. 82 L.Ed. 872—-U. 
S. V. Bollman, C.C.A.Iowa, 81 F.2d 
1009—Zurich General Accident & 
Liability Ins. Co. v. O’Keefe, C.C.A. 
N.D., 64 F.2d 768, certiorari denied 
64 S.Ct. 49, 290 U.S. 630, 78 L.Ed. 
648—Maryland Casualty Co. v. City 
of South Norfolk. C.C.A.Va., 64 F.2d 
1032, rehearing denied and modified 
on other grounds 66 F.2d 822, cer¬ 
tiorari denied City of South Norfolk 
V. Maryland Casualty Co., 52 S.Ct. 
644, 286 U.S. 662, 76 L.Ed. 1295— 
Williams v. Order of Commercial 
Travelers of America, C.C.A.Ky., 41 
F.2d 746, certiorari denied Williams 
v. Order of United Commercial 
Travelers of America. 61 S.Ct. 80. 
282 U.S. 876, 76 L.Ed. 774—Lumi¬ 
nous Unit Co. V. Freeman-Sweet 
Co., C.C.A.Ill., 3 F.2d 677—Lackner 
V. McKechney, C.C.A.Ill., 2 F.2d 516, 
certiorari denied Lackner v. Starr, 
46 S.Ct. 462, 267 U.S. 601, 69 L.Ed. 
808. 

4 C.J. p 1100 note 14. 

BXere doubt on the part of the court 
of appeals is not enough to open up 
a point decided on a previous appeal 
for full reconsideration. 

U.S.—White V. Higgins, C.C.A.Mass., 
116 F.2d 312. 

40. U.S.—Mississippi Val. Barge 

Line Co. v. T. L. James & Co., C.A. 
La., 266 P.2d 344—Woodward v. U. 
S., C.A.Mo., 185 P.2d 134, reversed 
on other grounds 71 S.Ct. 605, 341 
U.S. 112, 96 L.Ed. 670—White v. 
Higgins, supra—Connett v. City of 
Jerseyvllle, C.C.A.I11., 110 P.2d 1016 
—Kelly-Springfleld Tire Co. v. U. 
S., C.C.A.N.J., 110 F.2d 823—Chica¬ 
go, St. P., M. & O. Ry. Co. V. Kulp. 


C.C.A.Minn., 102 F.2d 352, certiorari 
denied 69 S.Ct. 1032, 307 U.S. 636, 
83 L.Ed. 1618—State of Kansas ex 
rel. Beck v. Occidental Life Ins, Co., 
C.C.A.Kan., 95 F.2d 935, certiorari 
denied 69 S.Ct. 63, 305 U.S. 603, 83 
L.Ed. 383—Mantle Lamp Co. of 
America v. Knapp-Monarch Co., C. 
C.A.I11., 81 F.2d 428—Scagraves v. 
Wallace, C.C.A.Tex., 69 F.2d 153. 
certiorari denied Wallace v. Sea- 
graves. 66 S.Ct. 80. 293 U.S. 669, 
79 L.Ed. 668, rehearing denied 55 
S.Ct. 138, 293 U.S. 630, 79 L.Ed. 716 
—^Williams v. Order of Commer¬ 
cial Travelers of America, C.C.A. 
Ky., 41 F.2d 746, certiorari denied 
Williams v. Order of United Com¬ 
mercial Travelers of America, 61 
S.Ct. 80, 282 U.S. 876, 76 L.Ed. 774 
—Luminous Unit Co. v. Freeman- 
Sweet Co., C.C.A.I11.. 3 F.2d 677— 
Texas Co. v. Pensacola Maritime 
Corporation, C.C.A.Fla., 292 F. 61 
—Ford Motor Co. v. Hotel Wood¬ 
ward Co., C.C.A.N.Y., 271 F. 625. 
certiorari denied 41 S.Ct. 537, 256 
U.S. 698, 65 L.Ed. 1177, and 42 S. 
Ct. 590, 259 U.S. 688, 66 L.Ed. 1078 
—Chase v. U. S., C.C.A.Neb., 261 F. 
833, affirmed 41 S.Ct. 417, 256 U.S. 
1, 65 L.Ed. 801. 

Ciood practice oxOy, and not Juris¬ 
diction, is involved. 

U.S.—Scagraves v. Wallace, C.C.A. 
Tex,, 69 P.2d 163, certiorari denied 
Wallace v. Scagraves, 55 S.Ct. 80, 
293 U.S. 569, 79 L.Ed. 668, rehear¬ 
ing denied 66 S.Ct. 138, 293 U.S. 630, 
79 L.Ed. 716. 

Change In state rule 

Where, subsequent to time that fed¬ 
eral court of appeals has rendered 
decision In case governed by state 
law, supreme court of state has ren¬ 
dered decision at variance with that 
of federal court, It is duty of federal 
court that still has Jurisdiction to 
conform its decision and Judgment to 
latest decision of supreme court of 
state rather than applying law of the 
case as previously decided by federal 
court of appeals. 

1296 


U.S.—Chicago, R. I. & P. R. Co. v. 
Hugh Breeding, Inc., C.A.Okl., 247 
F.2d 217, certiorari denied 78 S.Ct. 
138, 355 U.S. 880, 2 L.Ed.2d 107. 

40.5 U.S.—First Nat. Bank of Bir¬ 
mingham v. Daniel, C.A.Ala., 239 F. 
2 d 801. 

40.10 U.S.—U. S. V. Fullard-Leo, C.C. 
A.Hawaii, 156 F.2d 766, certiorari 
denied 67 S.Ct. 100, 329 U.S. 697, 91 
L.Ed. 1474, affirmed 67 S.Ct. 1287, 
331 U.S. 266. 91 L.Ed. 1474. 

D.C.—Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., 193 F.2d 666, 89 U.S. 
App.D.C. 171. 

41. U.S.—^Kaku Nagano v. Brownell, 
C.A.I11., 212 P.2d 262—Perrone v. 
Pennsylvania R. Co., C.C.A.N.Y., 143 
F.2d 168—Hammond-Knowlton v. 
U. S., C.C.A.Conn., 121 F.2d 192— 
Chicago, St. P., M. & O. Ry. Co. v. 
Kulp, C.C.A.Minn., 102 F.2d 352, 
certiorari denied 59 S.Ct. 1032, 307 
U.S. 636, 83 L.Ed. 1518—American 
Surety Co. of New York v. Bank¬ 
ers’ Savings & Loan Ass’n of 
Omaha, C.C.A.Neb., 67 F.2d 803, 
certiorari denied 64 S.Ct. 629, 291 
U.S. 678, 78 L.Ed. 1066—Northern 
Pac. Ry. Co. v. Van Dusen Har¬ 
rington Co., C.C.A.Minn., 60 F.2d 
394—Rogers v. Chicago, R. I. & P. 
Ry. Co., C.C.A.Neb., 39 F.2d 601— 
Luminous Unit Co. v. Freeman- 
Sweet Co., C.C.A.I11., 3 F.2d 677. 

42. U.S.—McComb v. Crane, C.A.Ga., 
174 F.2d 646—Bowles v. Good Luck 
Glove Co., C.C.A.Ill., 150 F.2d 863, 
certiorari denied 66 S.Ct. 484, 326 
U.S. 794, 90 L.Ed. 483—White v. 
Higgins, C.C.A.Mass., 116 F.2d 312 
—Higgins V. California Prune & 
Apricot Grower, C.C.A.N.Y., 3 F.2d 
896. 

D.C.—Brownell v. Rasmussen, 221 F. 
2d 641, 95 U.S.App.D.C. 260. re¬ 
versed without opinion 76 S.Ct. 44, 
850 U.S. 806, 100 L.Ed. 724. 

42.5 D.C. — ^Mayflower Hotel Stock¬ 
holders Protective Committee v. 
Mayflower Hotel Corp., 193 F.2(l 
666 , 89 U.S.App.D.C. 171, 
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a contention that the finding's made after remand 
were not supported by substantial evidence.^3 

Errors existing on former review. It is general¬ 
ly held, on a second or subsequent appeal, that the 
court will not consider matters assigned as error, 
which arose prior to the first appeal or writ of er¬ 
ror, and which might have been raised thereon, but 
were not, or matters appearing in the original rec¬ 
ord which might have been corrected on the first 
hearing, but were not urged.*^^ This rule, however, 
is one of practice, rather than one of jurisdiction;^^ 
and, according to some authority, an appellate tri¬ 
bunal is bound by its prior decision only on the 
points distinctly made and determined, and not on 
points which might have been raised, but were not.'*^* 

A judgment of reversal is not necessarily an ad¬ 
judication of any other questions than those in 
terms discussed and decided.^7 ^ decision on which 
a judgment is not rendered is not binding on a sub¬ 
sequent appeal, as where an appeal is abandoned or 

dismissed.'^s 

Cross appeals. Where, on an appeal or review, a 
party fails to prosecute a cross appeal or to urge 
assignments of error which might have been eflec- 
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tively presented, he may be precluded from such 
prosecution or presentation on a subsequent ap- 
peal.^5 It has been held, however, that where the 
district court sustained a defense based on one 
statute and overruled a second defense based on 
another statute and dismissed the complaint, on 
plaintiff's appeal defendant was not required to as¬ 
sert by cross appeal that the second defense should 
not have been overruled, and consequently on a 
subsequent appeal defendant was not estopped to 
assert the second defense by the failure to raise 
the matter on the first appeal.^®'^ 

New questions on second appeal. While, as al¬ 
ready discussed, generally all questions reserved for 
review by an appellate court must be presented on 
the first appeal therefrom after the final judgment 
or not at all, as thereafter all questions presented 
by the record will be considered as finally deter¬ 
mined by the judgment, and all such questions not 
expressly affirmed or reversed will, by implication, 
be deemed affirmed, yet, where new questions arise, 
such as were not and could not have been fully de¬ 
termined on the former appeal, such rule is without 
force.^® Accordingly, where different questions 


43. U.S.—^American Dlrlg-old Corpo¬ 
ration V. Dirlpold Metals Corpora¬ 
tion. aC.A.MIch., 125 F.2d 446. 

44. U.S.—Thornton v. Carter, C.C.A. 
Ark., 100 F.2d 316~-U. S. v. Cutz- 
ler, C.C.A.Cal.. 100 F.2d 188—West¬ 
ern Union Telegraph Co. v. Czizek, 

C.C.A.Idaho, 286 F. 478. rever.sed 
on other ground.^ 44 S.Ct. 328, 264 

U. S. 281. 68 I..Kd. 682—Haydure v. 
Lindley, C.C.A.Ky., 268 F. 338— 
Guaranty Tru.st Co. of New York 

V. International Steam Pump Co., 
N.Y.. 242 F. 020. 155 C.C.A. 508. 

D.C.—Moran v. Wa.shington Ry. & 
Electric Co., 73 F.2d 384, 64 App.D. 
C. 3. 

4 C.J. p 1101 note 18. 

45. U.S.—Drinan v. A. J. Lindemann 
& Hover.son Co., C.A.Wis., 238 F.2d 
72—Connett v. City of Jenseyville, 
C.C.A.Ill., 110 F.2d 1015—Seagraves 
V. Wallace. C.C.A.Tex., 69 F.2d 163. 
certiorari denied Wallace v. Sea- 
graves, 55 S.Ct. 80, 293 U.S. 669, 79 

E.Ed. 668, rehearing denied 65 S.Ct. 
138, 293 U.S. 630, 79 L.Ed. 716. 

46. U.S.—Sagastivelza v. Puerto 

Rico Housing Authority, C.A.Puer- 
to Rico, 195 F.2d 289—Hansen & 
Howland v. C. F. Lytle Co., C.C.A. 
Wash., 167 F.2d 998—New York 
Life Ins. Co. v. Gamer, C.C.A.Mont., 
106 F.2d 376, certiorari denied 60 
S.Ct. 294, 308 U.S. 621, 84 L.Ed. 618. 

4 C.J. p 1100 note 17. 

Award of Interest 

Where matter of Interest was not 
raised by parties and was not consid- 
36 C.J.S.—82 


ered on a prior appeal prior decision 
reversing original judgment which 
awarded interest, without mention of 
the award of interest, could not be 
construed as an implied approval of 
the award of Interest and res Judica¬ 
ta on such question, 

U.S.—Hansen & Rowland v. C. F. Ly¬ 
tle Co.. C.C.A.^Va.sh., 167 F.2d 170, 
rehearing denied 167 F.2d 998. 
Unnecessary decision 

A party is not e.stopped to raise a 
question of law on a second appeal, 
because it might have been, but was 
not, raised on the former appeal 
where the decision would have been 
unnecess,ary on the former appeal. 
U.S—Chase v. U. S., C.C.A.Neb., 261 

F. 833. affirmed 41 S.Ct. 417, 256 
U.S. 1, 65 L.Ed. 801. 

47. U.S.—McLain Lines v. The Ann 
Marie Tracy, C.A.N.Y., 176 F.2d 
709—Hansen & Rowland v. C. F. 
Lytle Co., C.C.A.Wash., 167 F.2d 
998—Des Moines Terminal Co. v. 
Des Moines Union Ry. Co., C.C.A. 
Iowa, 52 F.2d 616, certiorari denied 
62 S.Ct. 311, 286 U.S. 637, 76 L.Ed. 
930. 

48. Dismissal for want of sanity is 

not an adjudication that the court 
docs not have jurisdiction. 

U.S.—Burnrlte Coal Briquette Co. v. 
Riggs, N.J., 47 S.Ct. 678, 274 U.S. 
208, 71 L.Ed. 1002. 

49. U.S.—Sun Co. v. Vinton Petrole¬ 
um Co., Tex., 248 F. 623, 160 C.C.A. 
623, certiorari denied 38 S.Ct. 680, 
247 U.S. 614, 62 L.Ed. 1244. 
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49.5 U.S.—Drinan v. A. J. Linde¬ 
mann & Hoverson Co., C.A.Wis., 238 
F.2d 72. 

50. U.S.—General Inv. Co. v. Lake 
Shore & M. S. Ry. Co., Ohio, 43 S. 
Ct. 106, 260 U.S. 261, 67 L.Ed. 244. 

Zolintakis v. Orfanos, C.C.A.Utah, 
119 F.2d 671, certiorari denied Or¬ 
fanos V. Zolintakis, 62 S.Ct. 62, 314 
U.S. 630, 86 L.Ed. 606—Fidelity & 
Guaranty Fire Corporation of Bal¬ 
timore, Md., V. Bllqulst, C.C.A. 
Wash., 108 F.2d 713—New York 
Life Ins. Co. v. Gamer, C.C.A.Mont., 
106 F.2d 375, certiorari denied 60 S. 
Ct. 294. 308 U.S. 621, 84 L.Ed. 518— 
Carpenter v. Durell, C.C.A.Tenn., 90 
F.2d 57, certiorari denied Durell v. 
Carpenter, 58 S.Ct. 42, 302 U.S. 721, 
82 L.Ed. 657. 

Appropriate disposition 
Where mandate of court of appeals 
when remanding case to district court 
was to grant relief prayed for In com¬ 
plaint, or if that course Is found to 
be unnecessary, to make such other 
disposition of cause as might be ap¬ 
propriate, such decision did not, on 
theory of res Judicata, preclude court 
of appeals from entertaining appeal 
from judgment entered by district 
court on remand. 

U.S.—Barber v. Yanlsh, C.A.Cal., 196 
F.2d 53, certiorari denied Yanlsh v. 
Barber, 73 S.Ct. 12, 344 U.S. 817, 97 
L.Ed. 636. 

Application of statnts 

Holding of court of appeals on for¬ 
mer appeal that statute was constl- 
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arise on the second appeal, and the record presents 
a different state of facts, the former determination 
is not controlling.®! 

In like manner, if the essential facts and evidence 
or the issues and pleadings on the subsequent appeal 
are substantially different and the record presents a 
materially different situation, the doctrine of the 
law of the case has no application to the former 
decision or parts thereof affected by the altered cir¬ 
cumstances,® 2 but to have this effect the new evi¬ 
dence must be more than merely cumulative or im- 

material.®3 

Appeals to Supreme Court. The determination of 
the United States Supreme Court, on the review of 
a decision of the court of appeals, cannot be ques¬ 
tioned on a second appeal in the latter court®^ unless 
a different question is presented.®® Thus the court 
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of appeals may examine the opinion and mandate of 
the supreme court to determine whether the decision 
of the district court on remand from the Supreme 
Court is on a question left open, on a new issue, 
or on some matter properly appealable to the court 
of appeals,®® but has no power to review the decision 
of the Supreme Court or to construe and enforce its 
mandate in respect of matters found to be within 
the compass of its decision.®^ The decision of the 
court of appeals on the first appeal of a cause is 
not res judicata or conclusive on the supreme court 
where, after a subsequent appeal to the court of 
appeals, a further appeal is taken to the Supreme 
Court.®® 

Decision on interlocutory appeal. Questions de¬ 
cided on appeal from an interlocutory decree will 
not be reconsidered on appeal from the final de¬ 
cree.®® 


tutional was law of case on subse- 
quont appeal, but it still remained for 
court to determine whether under the I 
statute plaintiff was entitled to recov¬ 
er In the llgrht of the evidence intro¬ 
duced. 

U.S.—Broderick v. Travelers Ina. Co., 
D.C.Idaho, 73 F.Supp. 354, affirmed, 
C.A., 176 F.2d 694. 

51. TJ.S.—^Electrical Research Prod¬ 
ucts V. Gross, C.C.A.Alaska, 120 F. 
2d 301—Reynolds Spring Co. v. L. 
A. Young Industries, C.C.A.Mich„ 
101 F.2d 257—Lawrence-Williams 
Co. V. Soclete Enfants Gombault 
Et Cle, C.C.A.Ohlo, 62 F.2d 774, cer¬ 
tiorari denied Soclete Enfants 
Gombault Et Cie v. Lawrence- 
Willlams Co., 62 S.Ct, 406, 285 U.S. 
549, 76 L.Ed. 940—^McCormick V. 
Puritan Coal Mining Co., C.C.A.Pa., 
41 P.2d 213—Fairbanks, Morse & 
Co. V. American Valve & Meter Co., 
C.C.A.I11., 34 F.2d 869, certiorari de¬ 
nied 60 S.Ct. 86. 280 U.S. 604, 74 L. 
Ed. 649—Stroud v. Sautbine, C.C.A. 
Okl., 18 P.2d 883—^Wong Wong v. 
Honolulu Skating Rink, C.C.A.Ha- 
wail, 283 F. 731—Chicago Life Ins. 
Co. V. Tiernan, C.C.A.Kan., 263 F. 
325—Saalfleld Pub. Co. v. G. & C. 
Merriam Co., Ohio, 238 F. 1, 161 C. 
C.A. 77, certiorari denied 37 S.Ct. 
478, 243 U.S. 661, 61 L.Ed. 947—In 
re Jamison Bros. & Co., Pa., 227 F. 
50, 142 C.C.A. 3. 

A. M. Webb & Co. v. Robert P. 
Miller Co., D.C.Pa., 78 F.Supp. 24, 
reversed on other grounds, C.A., 176 
F.2d 678. 

4 C.J. p 1101 note 21. 

Bnpertedeas bo&d 

Where court of appeals affirmed 
judgment for plaintiffs but reversed 
trial court’s denial of defendants* 
counterclaim and remanded case for 
determination by trial court of 
amount to be set off against principal 


claim, fact that on prior appeal court 
of appeals awarded costs to defend¬ 
ants was not determinative of ques¬ 
tion whether Judgment was affirmed 
or reversed within meaning of a su¬ 
persedeas bond. 

D.C.—Rector v. Massachusetts Bond¬ 
ing & Ins. Co.. 191 F.2d 329, 89 U.S. 
App.D.C. 83. 

62. U.S.—Chicago, R. I. & P. R. Co. 
V. Hugh Breeding, Inc., C.A.Okl., 
247 P.2d 217, certiorari denied 78 
S.Ct. 138, 365 U.S. 880, 2 L.Ed.2d 
107—Cole V. U. S., C.C.A.Ind., 127 
F.2d 470—Chicago, St. P., M. & O. 
Ry. Co. V. Kulp, C.C.A.Minn., 102 
F.2d 352, certiorari denied 59 S.Ct. 
1032, 307 U.S. 636, 83 L.Ed. 1618— 
General Motors Acceptance Corpo¬ 
ration V. Mid-West Chevrolet Co„ 
C.C.A.Okl., 74 F.2d 386—AStna Life 
Ins. Co. V. Wharton, C.C.A.Ark., 
63 F.2d 378, certiorari denied 63 
S.Ct. 786, 289 U.S. 765, 77 L.Ed. 1600 
—Page V. Arkansas Natural Gas 
Corporation, C.C.A.Ark., 63 F.2d 27, 
affirmed 52 S.Ct. 507, 286 U.S. 260, 
76 L.Ed. 1096—^Meyer & Chapman 
State Bank v. First Nat. Bank, C.C. 
A.Wyo., 291 F. 42—Eikland v. Cas¬ 
ey, C.C.A.AIaska, 290 F. 880—Pat¬ 
terson V. Stroecker, Alaska, 246 F. 
732, 158 C.C.A. 134, certiorari de¬ 
nied Stroecker v. Patterson, 38 S.Ct. 
222, 245 U.S. 673, 62 L.Ed. 541. 

4 C.J. p 1095 note 78. 

Bvidencs held substantially similar 
rendering decision on first appeal 
conclusive. 

U.S.—Carpenter v. Durell, C.C.A. 
Tenn., 90 P.2d 67, certiorari denied 
Durell v. Carpenter, 58 S.Ct, 42, 802 
U.S. 721, 82 L.Ed. 557. 

53. U.S.—Chicago, St. P., M. & O. 
Ry. Co. v. Kulp, C.C.A.Mlnn.. 102 
F.2d 352, certiorari denied 69 S.Ct. 
1082, 308 U.S. 636, 83 L.Ed. 1518 
—Zurich General Accident & Lia- 
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bllity Ins. Co. v. O’Keefe, C.C.A.N. 
D., 64 F.2d 768, certiorari denied 64 
S.Ct 49, 290 U.S. 630, 78 L.Ed. 548 
—JEtna Life Ins. Co. v. Wharton, 
C.C.A.Ark., 63 F.2d 378, certiorari 
denied 53 S.Ct. 786, 289 U.S. 765, 77 
L.Ed. 1600. 

54. U.S.—Gratz v. McKee, C.C.A.Mo., 
9 P.2d 593, certiorari denied 46 S.Ct. 
472, 270 U.S. 664, 70 L.Ed. 788— 
Bogart V. Southern Pac. Co., C. 
C.A.N.Y., 292 P. 586, certiorari de¬ 
nied 44 S.Ct 36, 263 U.S. 708, 68 L. 
Ed. 617. 

55. U.S.—Prairie Farmer Pub. Co. v. 
Indian.^ Farmer’s Guide Pub. Co., 
Ind., 57 S.Ct 135, 299 U.S. 166. 81 
L.Ed. 93, certiorari denied Indiana 
Farmer's Guide Pub. Co. v. Prairie 
Parmer Pub. Co., 57 S.Ct. 925, 301 

U. S. 696. 81 L.Ed. 1351, rehearing 
denied 58 S.Ct 5, 302 U.S. 773, 82 
L.Ed. 599. 

56. U.S.—Ohio Oil Co. v. Thompson. 
C.C.A.MO., 120 F.2d 831, certiorari 
denied 62 S.Ct 112, 314 U.S. 658, 86 
L.Ed. 528. 

57. U.S.—Ohio Oil Co. v. Thompson, 
supra. 

58 . U.S.—Diaz A, v. Patterson, Canal 
Zone, 44 S.Ct 151, 263 U.S. 399, 68 
L.Ed. 356. 

White V. Higgins, C.C.A.Mass., 
116 F.2d 312. 

59. U.S.—^Western States Mach. Co. 

V. S. S. Hepworth Co., C.C.A.N.Y., 
152 F.2d 79—Radio Corporation of 
America v. De Forest Radio Co., 
C.C.A.Del.. 47 F.2d 606, certiorari 
denied Radio Corporation of Amer¬ 
ica V. Deforest Radio Co., 61 S.Ct. 
493, 283 U.S. 847, 76 L.Ed. 1456— 
Walbridge-Aldinger Co. v. Rudd, C. 
C.A.Okl., 26 F.2d 686—Field v. Kan¬ 
sas City Refining Co., C.C.A.Mo., 9 
F.2d 813, certiorari denied 46 S.Ct 
489, 271 U.S. 676, 70 L.Ed. 1146-* 
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Dicta, Mere expressions of opinion, or illustra¬ 
tions respecting matters not actually involved in 
the decision, have no binding force.®® 

Persons concluded. All parties and privies arc 
bound by the decision on the former appeal. 

§ 297(84). - Particular Questions Con¬ 

cluded 

The doctrine of the “law of the case” under which 
the court of appeals may be bound by the determination 
made in a prior appeal has no application to questions of 
fact, but applies to all questions of law identical with 
those on the prior appeal, and on the same facts. 

As a general rule, the doctrine of the ‘^law 
the case,” under which questions decided on a prior 
appeal will not be reconsidered by the court of ap¬ 
peals, has no application to questions of fact,®^ 
but applies to all questions of law identical with 


those on the prior appeal, and on the same facts.®* 

Among the questions which have been held to be 
concluded by the decision on the former appeal are 
such as relate to the grounds and right of action®^ 
or of defense;®® the validity and interpretation of 
written instruments or contracts;®® the proper 
parties ;®7 the sufficiency or effect of the verdict;*® 
the validity, sufficiency, or effect of the judgment;®® 
negligence or contributory negligence;*^® and the 
amount of recovery or extent of relief.*^! 

Where the court, on a prior appeal, has expressly 
or impliedly decided that it had jurisdiction at that 
time, it will not reconsider that question on a sub¬ 
sequent appeal.*^2 Generally, the court will not pass 
on the jurisdiction of the lower court where that 
question was decided either expressly or by impli¬ 
cation on a former appeal.*^® Where the question 


Brown v. Lenyon Zinc Co., Kan., 
179 F. 309, 102 C.C.A. 497. 

Bevlew on same efround 

If on appeal from an Interlocutory 
order, an appellate court Is required 
to pass on the merits of the case, sec¬ 
ond appeal from final decree which 
challeng-es same interlocutory order 
can Involve only matters affecting 
such order subsequent to its entry, 
since appellate court cannot be re¬ 
quired to review the same order twice 
on the same grounds. 

U.S.—McLain Lines v. The Ann Marie 
Tracy, C.A.N.T., 176 F.2d 709. 

60 . U.S.—Electrical Research Prod¬ 
ucts V. Gross, C.C.A.Altuska, 120 F. 
2d 301—U. S. Fidelity & Guaranty 
Co. V. Commercial Nat, Bank of 
Brady, C.C.A.Tex., 62 F.2d 718, cer¬ 
tiorari denied 53 S.Ct. 595, 289 U.S. 
734, 77 L.Ed. 1483. 

4 C..T. p 1104 note 41. 

61 . U.S.—Morrison v. Kuhn, Ga., 80 
F. 740, 26 C.C.A. 130. 

62 . U.S.—Carpenter v. Durell, C.C.A. 
Tenn., 90 F.2d 57, certiorari denied 
Durell V. Carpenter, 5$ S.Ct. 42, 302 
U.S. 721, 82 L.Ed. 567. 

63 . U.S.—American Surety Co. of 
New York v. Bankers' Savings & 
Loan Ass’n of Omaha, C.C.A.Neb., 
67 F.2d 803, certiorari denied 54 S. 
Ct. 629, 291 U.S. 678, 78 L.Ed. 1066. 

A. M. Webb & Co. v. Robert P. 
Miller Co., D.C.Pa.. 78 F.Supp. 24, 
reversed on other grounds, C.A., 176 
F.2d 678. 

64. U.S.—U. S. V. Canon, C.A.Cal., 
217 P.2d 70—Citizens Nat. Bank of 
Waco. Tex. v. Fidelity & Deposit 
Co. of Maryland, C.C.A.Tex., 117 P. 
2d 862, certiorari denied 61 S.Ct. 
947, 313 U.S. 670, 85 L.Ed. 1628— 
Page V. Regents of University Sys¬ 
tem of Georgia, C.C.A.Ga., 93 P.2d 
887, reversed on other grounds 68 
S.Ct. 980, 304 U.S. 439, 82 L.Ed. 


1448, rehearing denied 68 S.Ct. 
1053, 304 U.S. 690, 82 L.Ed. 16.50— 
Speh V, Bullard. C.C.A.Fla., 90 F. 
2d 227—Bodkin v. Edwards, C.C.A. 
Cal,, 265 F. 621. affirmed 41 S.Ct. 
268, 255 U.S. 221, 65 L.Ed. 595— 
Caledonian Ins. Co. v. Levy, Cal., 
233 P. 92, 147 C.C.A. 162, certiorari 
denied Lewis v. Caledonian Ins. 
Co.. 37 S.Ct. 19, 242 U.S. 636, 61 L. 
Ed. 539. 

4 C.J. p 1107 note 61. 

Nature of action as one in eqnity 
U.S.—McCarthy v. Wynne, C.C.A.Okl., 
126 F.2d 620. 

65 . U.S.—U. S. V. Wainer, C.A.Ill., 
240 F.2d 595, certiorari denied 78 
S.Ct. 16, 365 U.S. 816, 2 L.Ed.2d 31 
—U. S. V, Bollman, C.C.A.Iowa, 81 
F.2d 1009. 

66 . U.S.—Esquire, Inc. v. Varga En¬ 
terprises, C.A.Ill., 185 F.2d 14—Pan¬ 
ama City V. Federal Reserve Bank 
of Atlanta, C.C.A.Fla., 97 F.2d 499 
—Barnett v. Kunkel, C.C.A.Okl., 283 
P. 24, certiorari denied 43 S.Ct. 97, 
260 U.S. 738, 67 L.Ed. 489, appeal 
dismissed 44 S.Ct. 264, 264 U.S. 16, 
68 L.Ed. 639—Chesapeake & O. Ry. 
Co. V. McKell, Ohio. 221 F. 934, 137 
C.C.A. 604. 

4 C.J. p 1107 note 63. 

Validity of patent 

U.S.—Lorenz v. Colgate-Palmolive- 
Peet Co., C.C.A.N.J., 167 F.2d 423. 

67 . U.S.—Brach v. Moen, C.C.A.Iowa, 
35 F.2d 476, certiorari denied 60 S. 
Ct. 162, 280 U.S. 613, 74 L.Ed. 655. 

68 . U.S.—Gooch V. Buford, C.C.A. 
Tenn., 262 F. 894. 

69. U.S.—Gooch V. Buford, supra. 
Jt&dgment in personam 

A decision on former appeal that 
district court having jurisdiction of 
the parties could enter a judgment 
In personam awarding damages and 
ordering a restoration of property 
taken by fraud extrinsic to foreign 
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judicial proceeding was the law of 
the case on subsequent appeal. 

D.G.—Schl»>in v. Smith, 160 F.2d 22, 
82 U.S.App.D.C. 42. 

70. U.S.—Shevlin-IIixon Co. v. 
Smith, C.C.A.Or., 165 F.2d 170— 
Davis V. Crane. C.C.A.Mo., 12 P.2d 
355—^Western Union Telegraph Co. 
V. Czizek, C.C.A.Idaho, 28C F. 478, 
reversed on other grounds 44 S.Ct. 
328, 2C4 U.S. 281. 68 L.Ed. 682. 

71. U.S.—Burnham v. Layton, C.A. 
Utah, 219 P.2d 649—Davis v. Dex¬ 
ter & Carpenter, C.C.A.Md., 2 P.2d 
69, affirmed 46 S.Ct. 514, 268 U.S. 
679, 69 L.Ed. 1153. 

Bocovery of interest 
D.C.—Shima v. Brown, 140 F.2d 337, 
78 U.S.App.D.C. 268. 

72 . U.S.—City and County of Denver 
v. Denver Tramway Corporation, C. 
C.A.Colo., 23 F.2d 287, certiorari 
denied 49 S.Ct. 20, 278 U.S. 616, 73 
L.Ed. 539—Granite Brick Co. v. Ti¬ 
tus, S.C., 226 F. 557, 141 C.C.A. 313. 

73 . U.S.—Amalgamated Ass’n of St., 
Elec. Ry., and Motor Coach Emp. 
of America, Division No. 1127 v. 
Southern Bus Llne.s, C.A.Mlss., 201 
P.2d 63, certiorari denied 73 S.Ct. 
961, two cases, 346 U.S. 964, 97 L. 
Ed. 1383—Speh v. Bullard, C.C.A. 
Fla., 90 F.2d 227—Federal Reserve 
Bank of Kansas City, Mo., v. Oma¬ 
ha Nat. Bank of Omaha. Neb., C. 
C.A.Neb., 46 P.2d 611, certiorari de¬ 
nied Wyoming Nat. Bank of Casper, 
Wyo., V. Omaha Nat. Bank of 
Omaha, 61 S.Ct. 216, 282 U.S. 902, 
76 L.Ed. 794—City and County of 
Denver v. Denver Tramway Corpo¬ 
ration, C.C.A.Colo., 23 P.2d 287, cer¬ 
tiorari denied 49 S.Ct. 20, 278 U.S. 
616, 73 L.Ed. 539—Cable v. U. S. 
Life Ins. Co., Ill., Ill F. 19, 49 C.C. 
A. 216, reversed on other grounds 
191 U.S. 288, 24 S.Ct. 74, 48 L.Ed. 
188. 
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of jurisdiction was not raised by any of the par¬ 
ties or decided by the court, however, its consid¬ 
eration is not foreclosed by the decision on the 
former appeal.^^ 

Where the sufficiency or insufficiency of a plead¬ 
ing is determined on one appeal, the determination 
is conclusive when the same question is presented 
on a subsequent appeal.'^ 5 in passing on the suffi¬ 
ciency of a pleading the appellate court assumes 
the truth of the allegations and does not pass on the 
truth of the matters alleged, so that the ruling is 
not conclusive as to the facts stated therein.'^® 

The decision of the court on appeal as to the ad¬ 
missibility of certain evidence in the case is conclu¬ 
sive on a subsequent appeal.'^^ Qn a second appeal 
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the court will not reexamine evidence, the weight 
and sufficiency of which, or substantially the same, 
were passed on on a former appeal, but will ad¬ 
here to its former ruling.78 However, the decision 
on the prior appeal is not conclusive on the second 
appeal, where the evidence on the second trial was 
materially different,*^ ^ or where the questions pre¬ 
sented on the second appeal were not adjudicated 
in the prior decision.80 Similarly, a decision on 
appeal as to the sufficiency or insufficiency of the 
evidence to warrant submission to the jury is con¬ 
clusive on a second appeal, where substantially the 
same evidence was introduced at the second trial,8i 
but that rule is inapplicable where the evidence on 
the second trial was materially different.82 


74. U.S.—City of Stuart v. Green. 
C.C.A.Fla.. 91 F.2d 603, 113 A.L.R. 
560, certiorari denied Green v. City 
of Stuart, 68 S.Ct. 146, 302 U.S. 744. 
82 L.Ed, 575, rehearing- denied 58 
S.Ct, 280. 302 U.S. 779, 82 L.Ed. 602. 
and motion denied, C.C.A., 94 F.2d 
942. 

Xiiharal practice 

Regardless of the effect of the pre¬ 
vious decision, when the trial court’s 
Jurisdiction as a federal court is 
questioned, liberality In practice 
should be Indulged to the end that 
the question may be determined on 
subsequent appeal. 

U.S.—Connett v. City of Jerseyvllle, 
C.C.A.I11., 110 F.2d 1016. 

75. U.S.—Aaron v. Hopkins, C.C.A. 
Tex., 63 F.2d 804—Walker v. Tray¬ 
lor Engineering & Mfg. Co., C.C.A. 
Okl., 34 F.2d 748, certiorari denied 
50 S.Ct. 160, 280 U.S. 611, 74 L. 
Ed. 654. 

76. U.S.—Gleason v. Thaw, N.Y., 234 
P. 570, 148 C.C.A. 336, certiorari de¬ 
nied 37 S.Ct. 481, 243 U.S. 656, 61 
L.Ed. 949. 

Merits of allegations 

A statement by a court of appeals 
that a complaint is sulllcient is not 
a ruling on the merits of its allega¬ 
tions with respect to the law of the 
case. 

U.S.—Riley v. Dun & Bradstreet, C.A, 
Tenn., 196 P.2d 812. 

77. U.S.—Pet Milk Co. v. Boland, 
C.A.MO.. 185 F.2d 298—U. S. v. 
Huff, C.A.Tex., 175 F.2d 678— 
Standard Sewing Machine Co. v. 
Leslie, Ill., 118 F. 667, 65 C.C.A. 323. 

Brent v. Chas. H. Lilly Co., D.C. 
Wash., 202 F. 335. 

D.C.—New York Life Ins. Co. v, Tay¬ 


lor, 158 F.2d 328, 81 U.S.App.D.C. 
331. 

78. U.S.—Woodworkers Tool Works 

V. Byrne, C.A.Cal., 202 F.2d 530— 
Carpenter v. Durell, C.C.A.Tenn., 90 
F.2d 67. certiorari denied Durell v. 
Carpenter. 58 S.Ct. 42, 302 U.S. 721. 
82 L.Ed. 657—Standard Accident 
Ins. Co. V. Rossi, C.C.A.Ark., 62 
F.2d 547—Casals v. Fernaandex, C, 
C.A.Puerto Rico, 40 P.2d 831, cer¬ 
tiorari denied 51 S.Ct. 36, 282 U.S. 
863, 75 L.Ed. 763—Cogswell v. 

Drennen, C.C.A.Ala., 271 P. 289, pe¬ 
tition dismissed Tilton v. Drennen, 
42 S.Ct. 63, 257 U.S. 661, 66 L.Ed. 
417, certiorari denied 42 S.Ct. 169, 
257 U.S. 667, 66 L.Ed. 420, and ap¬ 
peal dismissed 43 S.Ct. 368, 261 U.S. 
624, €7 L.Ed. 833, and reversed on 
other grounds 43 S.Ct. 704. 262 U.S. 
735, 67 L.Ed. 1206. 

4 C.J. p 1110 note 80. 

Original findings 

Where court of appeals reversed 
original Judgment for plaintiff and 
remanded case for new trial, and 
subsequently district court directed 
verdict for defendant, court of ap¬ 
peals in considering Judgment direct¬ 
ing verdict for defendant would be 
guided by original findings as modi¬ 
fied or explained by any evidence 
introduced on second trial. 

U.S.—Wetherbee v. Elgin, J. & E. Ry. 
Co.. C.A.I11., 204 F.2d 755, certiorari 
denied 74 S.Ct. 104, 346 U.S. 867, 
98 L.Ed. 378, rehearing denied 74 S. 
Ct. 305, 346 U.S. 928, 98 L.Ed. 420. 

79. U.S.—Illinois Power & Light 
Corporation v. Hurley, C.C.A.Mo.. 
49 P.2d 681, certiorari denied 52 
S.Ct. 19, 284 U.S. 637, 76 L.Ed. 641 
—Patton V. Texas & P. R. Co., Tex., 
95 F. 244, 37 C.C.A. 66, appeal dis¬ 
missed 17 act. 997, 166 U.S. 717, 


41 L.Ed. 1196, and affirmed 21 S.Ct. 
276. 179 U.S. 668, 46 L.Ed. 361. 
SubmlBsioa. of case to Jury 

A decision on prior appeal that tri¬ 
al court erred in denying defendant's 
motion for directed verdict was not 
the “law of the case” on subsequent 
appeal, where the only question 
raised on subsequent appeal was 
whether court erred In submitting 
case to Jury and evidence adduced at 
second trial furnished stronger sup¬ 
port for plaintiff’s case. 

U.S.—Cole V. U. S., C.C.A.Ind., 127 F. 
2d 470. 

80. U.S.—-Board of Com’rs of Muddy 
Bottom Swamp Land Dist. No. 1, 
Tippah County, Miss. v. Equitable 
Surety Co., Miss., 246 P. 633, 158 
C.C.A. 589. 

81. U.S.—Chicago, St. P., M. & O. 
Ry. Co. V. Kulp, C.C.A.Minn., 102 
F.2d 352, certiorari denied 59 S.Ct. 
1032, 307 U.S. 636, 83 L.Ed. 1518 
—New York Life Ins. Co. v. Go- 
lightly, C.C.A.Ark., 94 F.2d 816. 
certiorari denied 68 S.Ct. 949, 304 
U.S. 666, 82 L.Ed. 1532—Equitable 
Life Assur. Soc. of U. S. v. Sieg, 
C.C.A.Ohlo, 74 F.2d 606—Grata v. 
McKee, C.C.A.Mo., 9 P.2d 693, cer¬ 
tiorari denied 46 S.Ct. 472, 270 U. 
S. 664, 70 L.Ed. 788—Cromwell v. 
Simons, C.C.A.N.Y., 280 P. 663, cer¬ 
tiorari denied 42 S.Ct. 463, 258 U. 
S. 530, 66 L.Ed. 800—^Linkous v. 
Virginian Ry. Co., Va., 242 F. 91G, 
155 C.C.A. 604, certiorari denied 38 
S.Ct. 10, 246 U.S. 649, 62 L.Ed. 630 
—Woodruff V. Yazoo & M. V. R. Co., 
Miss., 222 P. 29, 137 C.C.A. 667— 
Chesapeake & O. Ry. Co. v. McKell, 
Ohio. 221 F. 934, 137 C.C.A. 604. 

82. U.S.—Rogers v. Chicago, R. I. 
& P. Ry. Co., C.C.A.Neb., 39 F.2d 
601. 


i.-^m 
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g. Where Jury Waived 


§ 298(1). Scope and Extent of Review 

In actions at law where the parties waive a Jury the 
court of appeals will not set aside the trial court's findings 
of fact unless they are clearly erroneous. 

In actions at law where the parties waive a jury 
that portion of Rule 52 of the Federal Rules of 
Civil Procedure which deals with the review of 
findings of fact by the court applies,®2-50 just as 
it applies to the review of findings of fact by the 
court generally, as discussed supra § 297 (64); 
and the court of appeals will not set aside the trial 
court’s findings of fact unless they are clearly er¬ 
roneous, due regard being had for the oppor¬ 
tunity of the trial court to observe the witnesses, 
appraise their qualifications, and determine the 
weight to be given to their testimonv.®^ ®® Ordinar¬ 
ily, the trial court’s findings will be upheld unless 


there is no substantial evidence to support them.*2-65 

Former practice. Prior to the adoption of the 
Federal Rules of Civil Procedure, generally speak¬ 
ing, the power of the circuit court of appeals to re¬ 
view or consider the facts on appeal in an action 
at law where a jury was waived was extremely 
limited,®® and the questions which were open for 
review were then, as now, determined by statute.®^ 
Under a statute formerly in force if there was a 
proper statutory waiver of a jury a review could 
be had of all questions inherent in the primary 
record®^ and of all rulings on the trial which were 
imported into that record by the bill of exceptions, 
and which were properly challenged;®® and where 
the facts were found specially the court could and 
should determine whether under the pleadings they 
were sufficient to support the judgment.®7 Review 


82.50 U.S.—^Andrew Jergens Co. v. 
Conner. C.C.A.Ohlo, 125 F.2d 686— 
Fidelity & Deposit Co. of Maryland 
V. Aberdeen Nat. Bank & Trust Co., 
C.C.A.S.D., 124 F.2d 973, 

82.55 U.S.—^Andrew Jergens Co. v. 
Conner, C.C.A.Ohio, 126 F.2d 686— 
Fidelity & Deposit Co. of Maryland 
V. Aberdeen Nat. Bank & Trust 
Co., C.C.A.S.D., 124 F.2d 978. 
rindinfr as to market value of prop¬ 
erty held not clearly erroneous. 

U.S.—^Korth V. Zion’s Sav. Bank & 
Trust Co., C.C.A.Utah. 148 F.2d 170. 

82.60 U.S.—Korth v. Zion’s Sav. 
Bank & Trust Co., supra. 

82.65 U.S.—^Andrew Jergens Co. v. 
Conner, C.C.A.Ohio, 125 F.2d 686. 

83. U.S.—Lumbermen’s Trust Co. v. 
Town of Ryegate, C.C.A.Mont., 61 
F.2d 14—Domenech v, Porto Rican 
Leaf Tobacco Co., C.C.A.Puerto Ri¬ 
co, 60 F.2d 570, certiorari denied 
52 S.Ct. 33, 284 U.S. 654, 76 L.Kd. 
555—Combs v. Eubank, C.C.A.Ark., 
28 P.2d 459—Respass v. Oden, C.C. 
A.Ohio, 204 F. 285. 

84. U.S.—Hirning v. Live Stock Nat. 
Bank. C.C.A.Iowa, 1 F.2d 307. 

In absence of statute there was no 
question of fact subject to review by 
the circuit court of appeals, and the 
only questions of law revicwable 
were those which related to the rec¬ 
ord proper, such as whether the 
pleadings were sufllcient to support 
the Judgment. 

U.S.—Campbell v. U. S., Colo., 32 S. 
Ct. 398, 224 U.S. 99, 66 L.Ed. 684. 

Bank of Waterproof v. Fidelity 
& Deposit Co, of Maryland, C.C.A. 
La., 299 P. 478, certiorari denied 
Fidelity & Deposit Co. of Mary¬ 
land V. Bank of Waterproof, 46 S. 
Ct 98, 266 U.S. 618, 69 L.Ed. 471. 


Improperly treating action ae one at 
law 

Where action for trespass and for 
equitable relief was tried In equity, 
circuit court of appeals Improperly 
treated action as necessarily tried at 
law after Jury waiver, and refused 
to consider errors assigned. 

U.S.—Twist V. Prairie Oil & Gas Co., 
Okl., 47 S.Ct 765, 274 U.S. 684, 71 
L.Ed. 1297. 

85. U.S.—City of Cleveland v. Walsh 
Const. Co., C.C.A.Ohlo, 279 F. 67. 
Whether pleadings supported Judg¬ 
ment was revicwable. 

U.S.—U. S. V. Wyoming Central As- 
s’n, C.C.A.Wyo., 70 F.2d 869. 
Matters apparent of record 

(1) A Judgment which showed on 
its face that the only question de¬ 
cided was the construction of a cer¬ 
tain statute, on which the Judgment 
was based, was reviewable by the ap¬ 
pellate court without exceptions dur¬ 
ing the trial, a finding other than 
a general one, or a bill of exceptions. 
U.S.—Maxwell v. Ricks, C.C.A.Wash., 

204 F. 266. 

(2) Material facts not specifically 
embraced in findings of fact could be 
called to appellate court’s attention 
so far as they appeared in record. 
U,s. —U. S. V. McIntosh, D.C.Va., 3 

F.Supp. 716, appeal dismissed, C.C. 
A., McIntosh V. U. S., 70 F.2d 507, 
certiorari denied 55 S.Ct. 101, 293 
U.S. 686, 79 L.Bd. 682. 

Where case was tried ou equitable 
defeases aloue, and heard by court 
without a Jury pursuant to a stipu¬ 
lation, it was held that the court 
should hear equitable branch of case 
on merits, even though It was not be¬ 
fore it on appeal. 

U.S.—^Roark v. Pordson Coal Co., C.C. 
A.Ky., 10 F.2d 70, 
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86 . U.S.—Builders & Manufacturers 
Mut. Casualty Co. v. Preferred Au¬ 
tomobile Ins. Co., C.C.A.Ohlo, 118 
F.2d 118—Oylcr v. Cleveland, C,, C. 
& St. L. Ry. Co., C.C.A.Ohio, 16 F. 
2d 455—Quarles v. City of Apple- 
ton, C.C.A.Wis., 299 F. 508—Blu- 
menfeld v. Mogl & Co., C.C.A.Ga., 
296 P. 123—City of Cleveland v. 
Walsh Const. Co.. C.C.A.Ohlo, 279 
P. 67. 

Bnliags as to offer of teetimony of 
witness 

U.S.—Palmer v. Aeolian Co., C.C.A. 
Iowa, 46 F.2d 746, certiorari denied 
51 S.Ct. 660, 283 U.S. 851, 75 L. 
Ed. 1458. 

87 . U.S.—^Welch v. Hassett, C.C.A. 
Mass., 90 F.2d 833, afllrmed 58 S. 
Ct. 669, 303 U.S. 303, 82 L.Ed. 858 
—^U. S. V. Blumenthal, C.C.A.Okl., 
77 F.2d 219—Valenti v. Prudential 
Ins. Co. of America, C.C.A.Mo., 71 
F.2d 229—Cronkleton v. Hall, C.C. 
A.Neb., 66 F.2d 384, certiorari de¬ 
nied Hall v. Cronkleton, 64 S.Ct. 
121, 290 U.S. 685, 78 L.Ed. 690— 
Perry v. Wiggins, C.C.A.Mo., 67 P. 
2d 622, certiorari denied 53 S.Ct. 
12, 287 U.S. 609, 77 L.Ed. 629— 
Bass V. Sugarland Industries, C.C. 
A.Tex., 50 F.2d 65—White v. U. S., 
C.C.A.Okl., 48 F.2d 178—U. S. V. 
Smith, C.C.A.Mass., 39 F.2d 851— 
Henry H. Cross Co. v. Texhoma OH 
& Refining Co., C.C.A.Okl., 32 F.2d 
442—Abernathy v. State of Okla» 
homa ex rel. Goar, C.C.A.Okl., 31 P, 
2d 647, certiorari denied 60 S.Ct. 81, 
280 U.S. 699, 74 L.Ed. 646—People’s 
Bank of Keyser, W. Va„ v. Inter- 
national Finance Corporation, C.C. 
A.W.Va., 30 P.2d 46, certiorari de¬ 
nied People’s Bank of Keyser, W. 
Va., V. International Finance Cor¬ 
poration, 49 S.Ct. 352, 279 U.S. 858, 
73 L.Ed. 999 —^Newlands v. Cala- 
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on appeal was confined to the rulings of the court 
in the progress of the trial if properly presented, 
and to the question whether the facts specially 
found supported the judgment where there were 
no rulings on demurrers®* or where it was not 
claimed that any of the findings made by the court 
were wholly without evidential support, or that 
the court failed to make a material finding indis¬ 
pensable to the determination of liability under 
the issues;** and where no complaint was made on 
appeal of rulings during the progress of the trial 
the review was limited to whether the facts found 
supported the judgment.** The sufficiency of the 
special findings to sustain the judgment was re- 
viewable without an exception whether they were 
made before or after judgment.*^ 

The statute related only to those rulings of law 
which were made in the course of the trial, and had 


no application to the preliminary rulings of the 
district judge made in the exercise of his general 
authority before the issues were submitted to him 
for hearing under the statutory stipulation. Such 
rulings on the pleadings and the sufficiency of the 
complaint were therefore subject to review as in 
any other case, independently of the statute.*^ 
The rulings of the court in the progress of the 
trial did not include the general findings of the 
court or the conclusions embodied therein.** Noth¬ 
ing was presented for review where the judgment 
was entered without opinion and without reciting 
any findings, either general or special, or conclu¬ 
sions of law, and where the record disclosed no 
ruling outside the judgment.*^ Where a jury was 
waived and a special finding of fact was made by the 
trial judge, the circuit court of appeals could not 
examine the evidence and supply a necessary find¬ 
ing of fact to support the judgment** and could 


veras Min. & Mill Co., C.C.A.Cal., 
28 F.2d 89—Quarles v. City of Ap¬ 
pleton, C.C.A.Wis., 299 F. 508— 
Dexter & Carpenter v. Davis, C.C.A. 
Md., 281 F. 885—Turner v. Schaef¬ 
fer, Ohio, 249 F. 654, 161 C.C.A. 564 
—SociMd Nouvelle d’Armemont v. 
Barnahy, Wash., 246 P. 68, 158 C. 
C.A. 294. 

4 C.J. p 654 note 99. 

Additional facts not found hy trial 
court could not be considered. 

U.S. — U. S. V. Pennsylvania & Lake 
Erie Dock Co., C.C.A.Ohlo, 272 F. 
839. 

Xu determlningr sufiiciency of facts 
found to support judi?ment, appellate 
court would decide for itself nature 
of so-called ultimate facts or conclu¬ 
sions of law in trial court’s findings, 
and could reject trial court’s conclu¬ 
sion that defendant waived certain 
defenses, unless such conclusion was 
necessary deduction from facts found 
by trial court. In action for dishon¬ 
or of draft drawn under letter of 
credit, trial court’s mixed finding of 
law and fact that issuing bank’s re¬ 
fusal to pay draft on sole ground 
that goods were below standard 
waived all other defenses was held 
binding finding of ultimate facts, 
where other findings showed that de¬ 
fects in documents might have been 
remedied and that failure to mention 
them may have induced holder not 
to proceed against drawer. 

TJ.S.—Continental Nat. Bank v. Na¬ 
tional City Bank of New York, C.C. 
A.Cal., 69 F.2d 312. 

88 . U.S.—Shaplelgh v. Mler, C.C.A. 
Tex., 83 F,2d 678, affirmed 67 S.Ct. 
261, 299 U.S. 468, 81 L.Ed. 855, 113 
A.L.K. 263—Sloss-Sheffleld Steel & 
Iron Co. V. Stover Mfg. & Engine 
Co., C.C.A.I11., 87 P.2d 876. 


89. Xa absence of claim that a find¬ 

ing was wholly without evidential 
support, or that the court failed to 
make a material finding indispensable 
to the determination of liability un¬ 
der the ls.‘^iies, the circuit court of 
appeahs could go no further than to 
inquire whether the facts found sup¬ 
ported the judgment, and whether 
during the progress of the trial there 
was error prejudicial to the appel¬ 
lant to which it saved exceptions. 
U.S.—Scandinavlan-American Bunk 

of Fargo, N. D., v. U. S. Nat. Bank 
Of Portland, Or.. C.C.A.N.D.. 271 F. 
805. 

90. U.S.—State Farm Mut. Automo¬ 
bile In.s. Co. V. Coughran, Cal., 68 
S.Ct. 670, 303 U.S. 485, 82 L.Ed. 970. 

U. S. V. John II Estate. C.C.A. 
Hawaii, 91 P.2d 93, certiorari de¬ 
nied John II Estate v. U. S., 68 S. 
Ct. 264, 302 U.S. 746, 82 L.Ed. 677— 

U. S. V. Shingle, C.C.A.Hawaii, 91 
F.2d 85. certiorari denied Shingle 

V. U. S., 68 S.Ct. 264, 302 U.S. 746, 
82 L.Ed. 677—Ocean Accident & 
Guarantee Corporation v. Olson. C. 
C.A.N.D., 87 F.2d 466—Ocean Acci¬ 
dent & Guarantee Corporation v. J. 
L. Brandeis & Sons, C.C.A.Neb., 76 
F.2d 605, certiorari denied 55 S.Ct. 
923, 295 U.S. 764, 79 L.Ed. 1706— 
Dakota Corporation v. Slope Coun¬ 
ty, N. D., C.C.A.N.D.. 75 F.2d 587, 
certiorari denied 66 S.Ct. 106, 296 
U.S. 693, 80 L.Ed. 420—Blythe v. 
Doheny, C.C.A.Cal., 73 F.2d 799— 
Routzahn v. Willard Storage Bat¬ 
tery Co., C.C.A.Ohlo. 66 F.2d 89, 
reversed on other grounds 64 S.Ct. 
443, 291 U.S. 386, 78 L.Ed. 869— 
Van Meter v. U. S., C.C.A.N.T., 47 
F.2d 192—Crooks v, Kansas City 
Title & Trust Co., C.C.A.Mo., 46 
P.2d 928—Palmer v. Aeolian Co., C. 
C.A.lowa, 46 F.2d 746, certiorari de¬ 
nied 61 S.Ct. 560, 288 U.S. 851, 76 < 
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L.Ed. 1458—Bank of Waterproof v.. 
Fidelity & Deposit Co. of Maryland, 
C.C.A.La., 299 F. 478, certiorari de¬ 
nied Fidelity & Deposit Co. of 
Maryland v. Bank of Waterproof, 
45 S.Ct. 98. 266 U.S. 618, 69 L.Ed. 
471—Globe Indemnity Co. v, Sul- 
pho-Saline Bath Co., C.C.A.Neb., 299 
P. 219, certiorari denied 45 S.Ct. 92, 
266 U.S. 606, 69 L.Ed. 464—Mc- 
Campbell v. New York Life Ins. Co., 
C.C.A.Tex., 288 P. 466, certiorari 
denied 43 S.Ct. 706, 262 U.S. 759, 67 
L.Ed. 1219—Tatum v. Davis, C.C.A. 
Mo., 283 P. 948—Roessler & Hass- 
lacher Chemical Co. v. Standard 
Silk Dyeing Co., N.T., 264 F. 777, 
166 C.C.A. 228, certiorari denied 40 
S.Ct. 11, 260 U.S. 663, 63 L.Ed. 1196. 

91. U.S.—Continental Nat. Bank v. 
National City Bunk of New York. 
C.C.A.Cal., 69 F.2d 312—Palmer v. 
Aeolian Co., C.C.A.Iowa, 46 P.2d 
746, certiorari denied 51 S.Ct. 660. 
283 U.S. 851, 76 L.Ed. 1468. 

92. U.S.—^Arthur C. Harvey Co. v. 
Malley, Mass., 53 S.Ct. 426, 288 U. 
S. 415, 77 L.Ed. 866, motion denied 
63 S.Ct. 666, 289 U.S. 704, 77 L.Ed. 
1461. 

93. U.S.—^National Surety Co. v. Cin¬ 
cinnati, N. O. & T. P. R. Co., Ohio, 
145 F. 34, 76 C.C.A. 19. 

4 O.J. p 654 note 96. 

94. U.S.—Dorris Bros. ▼. U, S.. C. 
C.A.Cal., 37 P.2d 346—Globe & Rut¬ 
gers Fire Ins. Co. v. Storer, C.C.A. 
Ohio, 23 F.2d 921. 

No fladings or reauests thorofor 
Law side of case was held not re- 
viewable for want of findings of fact 
or request therefor. 

U.S.—Roark v. Fordson Coal Co., C. 

C.A.Ky., 10 F.2d 70. 

96. U.S.—Border Gas Co. v. Win¬ 
drow, C.C.A.Tex., 8 P.2d 974—^New 
York Life Ins. Co. v. Dunlevy,. 
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not accept as true facts, relied on by & party, which 
the trial court did not find and was not requested 
to find.®® That special findings did not contain 
sufficient evidentiary facts to enable the circuit 
court of appeals to ascertain whether the trial court 
‘Correctly found the evidentiary facts presented 
nothing for review.®*^ Where a case was trans¬ 
ferred to the equity side of the court under stipula¬ 
tion that the jury be waived, the circuit court of 
appeals considered the case on the record without 
regard to harmless technical errors.®® 

The circuit court of appeals could review con¬ 
clusions of law;®® but under the statute as orig¬ 
inally enacted, in order to obtain a review of the 
conclusions of law, special findings raising legal 
propositions were required to be obtained, or prop- 
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ositions of law presented and rulings obtained therc- 
on.i 

Cases decided prior to the effective date of the 
Federal Rules of Civil Procedure held that, since 
the statute limited the review to the inquiry wheth¬ 
er the special findings supported the judgment and 
whether there were erroneous rulings in the course 
of the trial, the testimony could not be regarded for 
any purpose other than as it was involved in such 
rulings.2 A finding could be reviewed only in so 
far as it was unsupported by evidence, or based on 
erroneous legal theories,® but the question whether 
there was substantial evidence to support the find¬ 
ing and judgment was considered a question of law 
which could be reviewed if presented to the court 
during the progress of the trial and a ruling secured 
or obtained to which there was an exception,^ and. 


Cal., 214 F. 1. 130 C.C.A. 473, af¬ 
firmed ^f> S.Ct. 613, 241 U.S. 618, 60 
L..Ed. 1140. 

No Issue of law raised ou ftudiaff 

Where trial court’s special find- 
Ingr in jury-waived case left any fact, 
which was necessary to establish 
rigrhts of parties, to bo determined by 
court from conflicting evidence or 
even from inferences to be drawn 
from admitted facts or undisputed» 
testimony, unless inference was in¬ 
evitable conclusion from undisputed 
testimony or facts found, no issue of 
law was raised on such imperfect 
special finding. 

U.S.—Inland Irving Nat. Bank of Chi¬ 
cago V. American Flange & Mfg. 
Co., C.C.A.I11., 76 F.2d 533—U. S. 
V. Smith, C.C.A.Mass., 39 P.2d 861. 

36. U.S.—Pearl Assur. Co. v, Stacey 
Bros. Gas Const. Co., C.C.A.Ohlo, 
114 F.2d 702. 

97. U.S.—Becker v. Evens & How¬ 
ard Sewer Pipe Co., C.C.A.Mo., 70 
F.2d 696. 

98. U.S.—^Abraham v. Wichita Pe¬ 
troleum Co., C.C.A.Tex., 60 P.2d 771. 

99 . U.S.—La Grotta v. U. S., C.C.A. 
Neb., 77 F.2d 673, 103 A.L.Il. 627, 
certiorari denied Quigley v. U. S., 
66 S.Ct. 152, 296 U.S. 629, 80 L.Ed. 
447 —Robinson v. Bowe, C.C.A.S.D., 
73 F.2d 238—Alexander v. Conti¬ 
nental Petroleum Co., C.C.A.Okl., 
63 F.2d 927. 

Statute glvlug fludlng effect of Jury 
vardlot 

(1) Under a statute which provid¬ 
ed that the findings of the trial court 
have the same effect as the verdict 
of a jury any question might be re¬ 
viewed on appeal which might bo re¬ 
viewed if the trial were by jury. 
U.S.—Bank of Waterproof v. Fidelity 
& Deposit Co. of Maryland, C.C.A. 
lia., 299 F. 478, certiorari denied 
Fidelity & Deposit Co. of Maryland 


V. Bank of Waterproof, 45 S.Ct. 98, 
266 U.S. 618. 69 L.Ed. 471. 

(2) Such statute did not prevent 
review of questions of law. 

U.S.—Order of United Commercial 
Travelers of America v. Shane, C. 
C.A.S.D., 64 F.2d 65. 

1. U.S.—^Arthur C. Harvey Co. v. 
Malley, Mass., 63 S.Ct. 426, 288 U. 
S. 416, 77 L.Ed. 866, motion denied 
63 S.Ct. 656, 289 U.S. 704, 77 L.Ed. 
1461. 

Pippin V. U. S., C,C.A.Tenn., 109 
F.2d 960—Nevins v. U. S., C.C.A. 
Ind., 95 F.2d 553—^Roach v. Mln- 
shall, C.C.A.Ohio, 86 F.2d 614—Pro¬ 
vident Life & Accident Ins, Co. of 
Chattanooga, Tenn. v. Crady, C.C.A. 
Ohio, 82 F.2d 900, certiorari denied 
66 S.Ct. 949, 298 U.S. 681, 80 L.Ed. 
1401—Baker Ice Mach. Co. v. He¬ 
bert, C.C.A.Neb.. 76 F.2d 73—Rob¬ 
erts V. National Sav. Life Ins. Co., 
C.C.A.Ark., 76 F.2d 630—Chesa¬ 
peake & O. Ry. Co. V. Indiana Fibre 
Products Co., C.C.A.Ind., 75 F.2d 
193—^Alexander Pickering & Co. v. 
Chinese American Cold Storage 
Ass’n, C.C.A.China, 71 F.2d 895, cer¬ 
tiorari denied 55 S.Ct. 122, 293 U. 
S. 606, 79 L.Ed. 697—Fred W. 

Mears Heel Co. v. Walley, C.C.A. 
Me., 71 P.2d 876, certiorari denied 
Fred W. Mears Heel Co. v. Walley, 
66 S.Ct. 122, 293 U.S. 605, 79 L.Ed. 
696—English v. Hetherlngton & 
Berner, C.C.A.I11.. 71 P.2d 613— 
Anderson v. U. S., C.C.A.Mo., 66 P. 
2d 870—^Hawthorne v. Bankers’ 
Life Co., C.C.A.MO., 63 F.2d 971— 
Kentz V. Mosher, C.C.A.Wyo., 62 F. 
2d 827—^Wilmington Steamboat Co. 
V. Sturgess, C.C.A.N.J., 55 P.2d 831 
—Central Surety & Ins. Co. v. Da¬ 
vidson, C.C.A.N.M., 46 F.2d 774— 
Brown Sheet Iron & Steel Co. v. 
Wlllcuts, C.C.A.Mlnn., 46 F.2d 390 
—^May V. Marbury, C.C.A.Tenn., 89 
P.2d 438, certiorari denied 61 S.Ct, 
82. 282 U.S. 857. 75 L.Ed. 758—U. 
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S. v. New York, C. & St. L. R. Co„ 
C.C.A.Ohlo, 32 F.2d 887—Akre v. 
Liberty State Bank of Minneapolis, 
C.C.A.S.D.. 24 F.2d 816—Mission 

Marble Works v. Robinson Tile & 
Marble Co., C.C.A.Wash., 20 F.2d 
14—Elkhart Carriage & Motor Car 
Co. V. Partin, C.C.A.Tenn., 9 P.2d 
393—Geiger v. Tramp, C.C.A.Iowa, 
291 P. 353—^Northrup Nat. Bank 
V. Title Guaranty & Surety Co., C. 
C.A.Kan., 271 F. 962—McClay v. 
Fleming, C.C.A.Kan., 271 P. 472. 

4 C.J. p 657 note 37 [d]. 

Uotiou held Buffloieut 

In law action to enforce national 
bank's stockholder’s liability, plain¬ 
tiff's motion, at close of all evidence, 
for declaration of law and judgment 
in plaintiff’s favor was held sufficient 
to present questions raised on ap¬ 
peal as to plaintiff’s right to re¬ 
cover, although plaintiff did not re¬ 
quest special findings of fact. Trial 
court was not required to make spe¬ 
cial findings of fact as basis for ap¬ 
peal, and general finding was equiva> 
lent to verdict of jury. 

U.S.—Jack V. Forrest, CC.A.Utah, 71 
F.2d 264, reversed on other grounds 
66 S.Ct. 370, 294 U.S. 168, 79 L.Ed. 
829, 96 A.L.R. 1467, rehearing de¬ 
nied 65 S.Ct. 643, 294 U.S. 783, 79 
L.Ed. 1262. 

2. U.S.—Thompson-Starrett Co. v. 
La Belle Iron Works, C.C.A.N.T., 17 
F.2d 636, certiorari denied 47 S. 
Ct. 763, 274 U.S. 748, 71 L.Ed. 1330. 

3. U.S.—Globe Indemnity Co. v. 
Southern Pac. Co., C.C.A.N.Y., 30 
F.2d 580, certiorari denied 49 S. 
Ct. 418, 279 U.S. 860, 73 L.Ed. 1000. 

4 . U.S. — U. S. V. Blumenthal, C.C.A. 
Okl„ 77 P.2d 219—Motter v. Wal¬ 
lace, aC.A.Kan., 72 F.2d 678—F. 
Carrera & Hermann v. Font, Ga- 

I mundi 4b Co., C.C.A.Puerto Rico, 70 
F.2d 999—^Associated Mfrs. Corpo¬ 
ration of America v. De Jong» C.GL 
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according to the decisions, not otherwise.® Either | party could by motion present the question of his 


A.Iowa, 64 F.2d 64—Hawthorne v. 
Bankers' Life Co., C.C.A.Mo., 63 F. 
2d 971—U. S. r. Great Northern Ry. 
Co., C.C.A.Mlnn., 57 F.2d 385, af¬ 
firmed 53 S.Ct. 28, 287 U.S. 144, 77 
L.Ed. 223—U. S. v. Perry, C.C.A. 
Ark., 55 F.2d 819—Quality Realty 
Co. V. Wabash Ry. Co., C.C.A.Mo., 
60 F.2d 1061—Wessel v. U. S., C.C. 
A.Neb., 49 F.2d 137—Blair v. U. S., 
C.C.A.Ark., 47 F.2d 109—Crooks v. 
Kansas City Title & Tru.st Co., C. 
C.A.Mo., 46 F.2d 928—U. S. v. Phil¬ 
lips, C.C.A.Mo., 44 F.2d 689—Zurich 
General Accident & Liability Ins. 
Co. V. Mid-Continent Petroleum 
Corporation, C.C.A.Okl., 43 F.2d 356 
—-U. S. V. Edwards, C.C.A.Neb., 23 
F.2d 477—Sartorls v. Utah Const. 
Co., C.C.A.Cal., 21 F.2d 1—Thomp- 
son-Starrett Co. v. La Belle Iron 
Works, C.C.A.N.T., 17 F.2d 636, cer¬ 
tiorari denied 47 S.Ct. 763, 274 U. 
S. 748, 71 L.Ed. 1330—Wabash Ry. 
Co. V. South Daviess County Drain¬ 
age Dist., C.C.A.Mo., 12 F.2d 909, 
certiorari denied 47 S.Ct. 455, 273 

U. S. 751, 71 L.Ed. 873, error dis¬ 

missed 47 S.Ct. 658, 274 U.S. 764, 
71 L.Ed. 1328—Nashville. C. & St. 
L. Ry. V. Tenncssee-Oklahoma 
Grain Co., C.C.A.Tenn., 4 F.2d 756— 
Keystone Steel & Wire Co. v. Ko¬ 
komo Steel & Wire Co., C.C.A.Tnd., 
1 P.2d 790—Compania Transconti¬ 
nental do Petroleo, S. A. v. Mexican 
Gulf Oil Co., C,C.A.N.Y., 292 F. 846 
—Turner v. Schaeffer, Ohio, 249 F. 
654, 161 C.C.A. 564—Garwood v. 
Scheiber. Cal., 246 F. 74, 158 C.C.A. 
300, certiorari denied 38 S.Ct. 427, 
247 U.S. 606, 62 L.Ed. 1240—Wm. 
Edwards Co. v. La Dow. Ohio, 230 
F. 378, 144 C.C.A. 620—Illinois 

Surety Co. v. U. S., N.T., 229 F. 533, 
143 C.C.A. 601—Illinois Surety Co. 

V. U. S., N.Y., 229 F. 627, 143 C.C. 
A. 696. 

Frerequlaitei to review 

Question of law whether finding is 
sustained by substantial evidence is 
reviewable only when request for 
findings of fact and declarations of 
law, or motion for judgment, is made, 
denied, and excepted to, or other like 
action taken to present question to 
trial court and secure its ruling 
thereon during trial. 

U.S.—.Pippin V. U. S., C.C.A.Tenn., 109 
F.2d 960—Hobbs-Western Co. v. 
Employers’ Liability Assur. Corpo¬ 
ration, Limited, of London, Eng¬ 
land, C.CA.Ark., 102 F.2d 32—Wall 
v. U. S., C.C.A.Kan., 97 F.2d 672, 
certiorari denied 69 S.Ct. 104, 305 
U.S. 632, 83 L.Ed. 406—Nevins v. 
U. S., aC.A.Ind., 96 F.2d 663— 
Funk ▼. Mina. Life Ins. Co. of 
Hartford, Conn., C.C.A.Cal., 96 F.2d 
88—Shira v. New York Life Ins. 
Co., C.C.A.Okl., 90 F.2d 963—Bech- 
er-Barrett-Lockerby Co. v. North- 


I ern Pac. Ry. Co., C.C.A.Minn., 89 
F.2d 762—Alliance Life Ins. Co. v. 
Saliba, C.C.A.Ark., 87 F.2d 937— 
Becher v. Sidner, C.C.A.Neb., 87 F. 
2d 899—^Armstrong v. Metropolitan 
Life Ins. Co., C.C.A.Neb., 86 F.2d 
185—Fierce v. Wyatt. C.C.A.Iowa. 
83 F.2d 892—^Woods Bros. Realty 
Co. V. Mutual Ben. Life Ins. Co., C. 
C.A.Neb., 81 F.2d 461—Martin v. 
Drexel Ice Cream Co., C.C.A.Ill., 
80 F.2d 768—Baker Ice Mach. Co. 
V. Hebert, C.C.A.Neb., 76 F.2d 73 
—Chicago, R. I. & P. Ry. Co. v. 
Maryland Casualty Co., C.C.A.Mo., 
76 F.2d 696—^Dakota Corporation v. 
Slope County, N. D., C.C.A.N.D., 76 
F.2d 687, certiorari denied 66 S.Ct. 
106, 296 U.S. 693, 80 L.Ed. 420— 
People’s Loan & Investment Co. v. 
Universal Credit Co., C.C.A.Ark., 76 
F.2d 645—Chesapeake & O. Ry. Co. 
V. Indiana Fibre Products Co., C. 
C.A.Ind., 75 F.2d 193—Pocahontas 
Coal & Coke Co. v. Cook, C.C.A.W. 
Va., 74 P.2d 878—.Salt Bayou 
Drainage Dist. v. Futrall, C.C.A. 
Ark., 72 F.2d 940—Fidelity & De¬ 
posit Co. of Maryland v. U. S. ex 
rel. Wood.s. C.C.A.Wash., 72 F.2d 
828—School Di.st. of Lepanto of Po¬ 
insett County. Ark., v. First Detroit 
Co., C.C.A.Ark., 72 F.2d 664—Lyle 
V. Phillips Petroleum Co., C.C.A. 
Ark., 72 F.2d 347—Mandel Bros. v. 
Henry A. O’Neil, Inc., C.C.A.S.D.. 
69 P.2d 452—Hussey-Hobbs Tie Co. 
V. Louisville & N. R. Co., C.C.A.Mo., 
69 F.2d 92—Cronkleton v. Hall, C. 

C. A.Neb., 66 F.2d 384, certiorari de¬ 
nied Hall V. Cronkleton, 64 S.Ct. 
121, 290 U.S. 685, 78 L.Ed. 690— 
Unger v. U. S., C.C.A.Okl., 66 F.2d 
946—U. S. V. Dougla.s, Buchanan & 
Crow, C.C.A.Iowa, 61 F.2d 821— 
Clauson v. U. S., C.C.A.S.D., 60 F. 
2d 694—^American Surety Co. of 
New York v. Cotton Belt Levee 
Dist. No. 1 of Phillips County, 
Ark., C.C.A.Ark., 68 P.2d 234— 
Wourdack v. Becker, C.C.A.Mo., 65 
F.2d 840, certiorari denied 62 S. 
Ct. 601, 286 U.S. 648, 76 L.Ed. 1285 
—Buechle v. Montgomery, C.C.A. 
Mo., 45 F.2d 987—White Co. v. 
Wells, C.C.A.Ohio, 42 F.2d 460— 
Federal Intermediate Credit Bank 
of Omaha v. L’Herlsson, C.C.A.S. 

D. , 33 F.2d 841—Simpson-Fell Oil 
Co. V. Pierce Petroleum Corpora¬ 
tion, C.C.A.Okl., 32 F.2d 676—Jen¬ 
kins v. Boyd, C.C.A.Cal., 6 F.2d 844 
—Navajo County v. Mesmer, C.C.A. 
Ariz., 4 F.2d 821. 

Matters which oonld he reviewed 

(1) In the absence of requests for 
findings of facts or conclusions of 
law, the review was limited to ques¬ 
tions arising on the pleadings. 

U.S.—Inter-Southern Life Ins. Co. v. 
Klaber, C.C.A.Mo., 60 F.2d 164— 
Palmer v. Aeolian Co., C.C.A.Iowa, 
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46 F.2d 746, certiorari denied 51 
S.Ct. 660, 283 U.S. 861, 76 L.Ed. 
1468—^Akre v. Liberty State Bank 
of Minneapolis, C.C.A.S.D., 24 F.2d 
816. 

(2) Where appellant In law case 
tried by court made no request for 
special findings of fact or conclu¬ 
sions of law, and did not challenge 
sufficiency or lack of evidence by 
demurrer, only question open to re¬ 
view was whether Judgment was sus¬ 
tained by pleadings, findings, and 
conclusions. 

U.S.—Gerlach v. Chicago, R. I. & P. 
Ry. Co., C.C.A.Iowa, 65 F.2d 862. 

(3) However, where questions of 
fact were undisputed and court was 
fully apprised of litigant’s position 
and that counsel vigorously opposed 
adverse ruling, court was authorized 
to review evidence, notwithstanding 
neither findings nor requests for find¬ 
ings were made. 

U.S.—Mucnlzer v. Los Angeles Trust 
& Savings Bank. C.C.A.Tnd., 3 F. 
2d 222, 224, overruling Raymer v. 
Netherwood, Wis., 267 F. 284, 168 
C.C.A. 368. 

(4) Request for findings of fact 
setting out fully proposed findings 
claimed to have been proved and con¬ 
clusions of law logically following 
therefrom, when read together suffi¬ 
ciently raised question. 

U.S.—People’s Loan & Investment Co. 
v. Universal Credit Co., C.C.A.Ark.. 
75 F.2d 546. 

QuoBtioiL held not presented by 

mere assertion that judgment was er¬ 
roneous as contrary to facts or as not 
supported by competent evidence, or 
that court erred in entering findings. 
U.S.—Anderson v. U. S., C.C.A.Mo., 65 
F.2d 870. 

Case submitted on stipulation and 
testimony 

Where an action at law was sub¬ 
mitted to the district Judge on a .stip¬ 
ulation as to certain facts and the 
testimony of one witne.s.s, and a gen¬ 
eral Judgment was entered without 
special findings of fact, the circuit 
court of appeals was limited to an 
inquiry as to whether there was any 
evidence in the record that would 
support the Judgment and an ex¬ 
amination of such errors of law as 
were properly presented or apparent 
on the record. 

U.S.—St. Louis Southwestern Ry. Co. 
V. S. H. Bolinger & Co., C.C.A.La., 
17 F.2d 924. 

6 . U.S.—^Home Bldg. & Sav. Ass’n v. 
New Amsterdam Casualty Co., C.C. 
A.Ark., 46 F.2d 989—Brown Sheet 
Iron & Steel Co. v. Willcuts, C.C. 
A.Mlnn., 46 F.2d 390—Combs v. Eu¬ 
bank, C.C.A.Ark., 28 F.2d 459— 
Hirning v. Live Stock Nat. Bank,. 
C.C.A.Iowa, 1 F.2d 307. 
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right to a judgment as a matter of law on the whole 
evidence, and an adverse ruling on such motion 
could be reviewed and the entire evidence pre¬ 
sented by a bill of exceptions considered by the cir¬ 
cuit court of appeals for that purpose.® Where the 
primary facts were either stipulated or established 
by uncontradicted evidence, and the court, solely 
from these primary facts, found an ultimate fact 
on which the judgment rested, such finding was in 
the nature of a conclusion of law, and as such was 
reviewable on appeal to determine whether the 
primary facts supported itJ Where the judgment 
of the trial court was on the merits, the question 
whether or not there was sufficient evidence tc 
require the submission of the case to a jury, had 
there been a jury, was not reviewable.® 

Under the former statute if the finding was gen¬ 
eral, the only matters reviewable wxre the sufficien- 
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cy of the complaint and the rulings made during 
the progress of the trial properly presented by ex¬ 
ceptions;® and, where there were no exceptions to 
rulings of the court in the progress of the trial, 
only rulings on the pleadings and their sufficiency 
were open to review.^® Where the assignments 
of error presented no point based on the pleadings 
and the bills of exceptions disclosed no special find¬ 
ings of fact or propositions of law duly presented, 
there was nothing to review, and the judgment was 
affirmed.ii The circuit court of appeals could not 
inquire into the facts or conclusions of law if the 
finding was general^^ qj. jf there was not a special 
finding of facts,^® and it was formerly held in such 
case that the general finding of the trial court was 
conclusive on all matters of fact and prevented 
any inquiry into the conclusions of law embodied 
therein except in so far as the rulings were ex¬ 
cepted to and duly preserved by bill of exception.^^ 


6 . U.S.—Motter v. Wallace, C.C.A. 
Kan., 72 F.2d 678—^McPherson v. 
Cement Gun Co., C.C.A.Okl., 69 F. 
2d 889—White v. U. S., C.C.A.Okl., 
48 F.2d 178—Ozark Pipe Line Cor¬ 
poration V. Decker, C.C.A.Mo., 32 
F.2d 66—Griffin v. Thompson, C.C. 
A.Tex., 10 F.2d 127—Bank of Wa¬ 
terproof V. Fidelity & Deposit Co. 
of Maryland, C.C.A.La., 299 F. 478, 
certiorari denied Fidelity & Depos¬ 
it Co. of Maryland v. Bank of Wa¬ 
terproof, 45 S.Ct. 98, 266 U.S. 618, 
69 L.Ed. 471—^World’s Columbian 
Exposition v. Republic of France, 
Ill., 96 F. 687, 38 C.C.A. 483. 

4 C..T. p 654 note 94. 

7. U.S.—Order of United Commer¬ 
cial Travelers of America v. Shane, 
C.C.A.S.D., 64 F.2d 65. 

8 . U.S.—Young V. U. S., C.C.A.Cal., 
Ill F.2d 823. 

9. U.S.—Feather River Lumber Co, 
V. U. S., C.C.A.Cal., 30 F.2d 642. 

4 C.J. p 664 note 95. 

Questions of law 

Where a jury was waived, and the 
court made no special findings, only 
Questions of law were presented on 
writ of error. 

U.S.—Operators’ Piano Co. v. First 
Wisconsin Trust Co., C.C.A.Ill., 283 
F. 904. 

JlefuBing new trial 

In nonjury case, resulting In gen¬ 
eral finding without special find¬ 
ings of fact, refusing motion for 
new trial presented nothing for re¬ 
view. 

U.S.—^^Vynne v. Fries, C.C.A.Ohlo, 60 
F.2d 761. 

10 . U.S.—Real Estate-Land Title & 
Trust Co. v. Town of Fairfax, C.C. 
A.Okl., 84 F.2d 675. 

IX. U.S.—Kevins v. U. S.. C.C.A.Ind., 
95 F.2d 553. 


12 . U.S.—Arthur C. Harvey Co. v. 
Malley, Mass., 53 S.Ct. 426. 288 U. 
S. 416, 77 L.Ed. 866, motion denied 
63 S.Ct. 666, 289 U.S. 704, 77 L.Ed. 
1461—Law V. U. S., Mont., 46 S.Ct. 
176, 266 U.S. 494, 69 L.Ed. 401. 

Alexander Pickering & Co. v. 
Chinese American Cold Storage 
Aas'n, C.C.A.China. 71 F.2d 896, cer¬ 
tiorari denied 55 S.Ct. 122, 293 U.S. 
606, 79 L.Ed. 697—English v. Heth- 
erington & Berner, C.C.A.Ill., 71 F. 
2d 613— ^U. S. V. Federal Commerce 
Trust Co., C.C.A.Mo., 64 F,2d 679— 
Banque de France v. Chase Nat. 
Bank of City of New York, C.C.A. 
N.Y., 60 F.2d 703—^American Surety 
Co. of New York v. Savannah Creo- 
soting Co.. C.C.A,Ga., 35 F.2d 272— 
Federal Surety Co. v. Standard Oil 
Co., C.C.A.S.D., 33 F.2d 119—Callan 
v. U. S. Spruce Production Corpo¬ 
ration, C.C.A.Or., 28 F.2d 770— 
Newlands v. Calaveras Min. & Mill 
Co., C.C.A.Cal., 28 F.2d 89—Harris 
v. Newsom, C.C.A.Colo., 23 F.2d 652 
—Lahman v. Burnes Nat. Bank of 
St. Joseph, Mo., C.C.A.Neb., 20 F. 
2d 897—Stone v. Bank of Whito- 
castle, C.C.A.La., 18 F.2d 97—IT. S. 
v. Gordin, C.C.A.Ohio, 9 F.2d 394 
—Blumenfeld v. Mogi & Co., C.C.A. 
Ga., 296 F. 123—Beam v. Hamilton, 
C.C.A.Ky., 289 F. 9—Warren v. 
Bromley, C.C.A.Cal., 288 F. 663— 
Firestone Tire & Rubber Co. v. Mc- 
Cutcheon. C.C.A.Colo., 284 P. 220— 
U. S. V. Columbia & N. R. R. Co., 
C.C.A.Or., 274 F. 626—City of Gold¬ 
field, Colo., V. Roger, Colo., 249 F. 
39, 161 C.C.A. 99—Good Pine Lum¬ 
ber Co. V. Duke, La., 240 F. 695, 153 
C.C.A. 493—West v, Houston Oil 
Co. of Texas, Tex., 136 F. 343, 69 
C.C.A. 169. 

Effect of ooiistitntloiial provtsiou 

The statutory provision that the 
finding of the court shall have the 
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same effect as the verdict of a jury 
brings such findings within the con¬ 
stitutional rule that “no fact tried by 
a jury shall be otherwise reCxamined 
in any court of the United States, 
than according to the rules of the 
common law,” and thus cuts off the 
right to review such findings on the 
facts. 

U.S.—Martinton v. Fairbanks, Ill., 6 
S.Ct. 321, 112 U.S. 670, 28 L.Ed. 862. 
25 C.J. p 972 note 49. 

13. U.S.—U. S. v. Shingle, C.C.A.Ha- 
wail, 91 P.2d 85, certiorari denied 
Shingle V. U. S., 68 S.Ct. 264. 302 
U.S. 746, 82 L.Ed. 677—Alexander 
Pickering & Co. v. Chinese Ameri¬ 
can Cold Storage Ass’n, C.C.A. 
China, 71 F.2d 896, certiorari denied 
56 S.Ct. 122, 293 U.S. 606, 79 L. 
Ed. 697—Arthur C. Harvey Co. v. 
Malley, C.C.A.Mass., 60 P.2d 97. af¬ 
firmed 63 S.Ct. 426, 288 U.S. 416. 77 
L.Ed. 866, motion denied 63 S.Ct. 
656, 289 U.S. 704, 77 L.Ed. 1461— 
Wynne v. Fries, C.C.A.Ohio, 50 P. 
2d 781—Cushny v. Crowe, C.C.A. 
Mo., 36 F.2d 37—Federal Life Ins. 
Co. V. Rascoe, C.C.A.Tcnn., 12 F, 
2d 693, certiorari denied 47 S.Ct. 
112, 273 U.S. 722, 71 L.Ed. 859— 
Swanson v. Continental Casualty 
Co., C.C.A.Cal., 12 P.2d 410. 

What constitutes special finding for 
purpose of review see infra § 299. 

14. U.S.—^Arthur C. Harvey Co. v. 
Malley, Mass., 53 S.Ct. 426, 288 U. 
S. 416, 77 L.Ed. 866, motion denied 
63 S.Ct. 656, 289 U.S. 704, 77 L.Ed. 
1461. 

Baldwin v. Higgins, C.C.A.N.T., 
100 P.2d 406—Kevins v. U. S., C.C. 
A.Ind., 95 F.2d 553—Ocean Accident 
& Guarantee Corporation v, Olson, 
C.C.A.N.D., 87 F.2d 465—City of 
Woodward v. Caldwell, C.C.A.Okl., 
86 F.2d 667—Mittry Bros. Const. 
Co. V. U. S., for Use of Belmont, C. 
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The foregoing principles applied notwithstanding 
defendant’s application for special findings of fact, 
which application was denied.!^ 

Rulings or exceptions "in the progress of the 
trial.** By the terms of the former statute the re¬ 
viewing court would not consider an alleged error 
in the rulings of the court unless the request was 
made therefor and its refusal excepted to “in the 
progress of the trial.”^® A trial was still in prog¬ 
ress within the meaning of the statute until the 
case was submitted to the trial judge for final de¬ 
termination and a ruling or an exception was 
“in the progress of the trial” within the statute 
when made before announcement of the opinion or 
entry of the judgment of the court^s but was too 
late if made after judgment,even though the 
trial judge after judgment granted leave to make 
the request.^® Rulings made and exceptions there- 
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to taken after submission of the case and after an¬ 
nouncement by the court of its opinion and intended: 
judgment, but before rendition of the final judgment 
were generally held not made “in the progress of 
the trial.”2i However, the progress of the trial was 
not ended by such an announcement where the 
parties evidently understood that the cause was 
still in progress of trial,^2 particularly where there 
was a rule of court that the rendition of the decision 
or opinion should be deemed and entered as merely 
a preliminary order for judgment,23 the statute and 
rule being intended to insure orderly and timely 
presentation to the judge of matters deemed im¬ 
portant in advance of any definite action by him with 
respect to tliem and subject to construction accord¬ 
ingly ;24 and a like rule applied where the trial court 
agreed to hold final disposition of the case open after 
announcing its decision so as to permit a party to 


C.A.Idaho, 75 F.2d 79—Alexander 
Pickering: & Co. v. Chinese Ameri¬ 
can Cold Storage Ass’n, C.C.A.Chi- 
na, 71 F.2d 895. certiorari denied 55 
S.Ct. 122, 293 U.S. 600. 79 L.Ed. 697 
—Gerlach v. Chicago. 11. I. & P. Ry. 
Co., C.C.A.Iowa, 65 P.2d 862—Aiken 
Mills V. BO.SS Mfg. Co., C.C.A.N.Y., 
66 F.2d 344—Brown v. Harvey Coal 
Corporation, C.C.A.Ky., 61 F.2d 624 
—McPherson v. Cement Gun Co., 
C.C.A.Okl., 59 P.2d 889—Wilming¬ 
ton Steamboat Co. v. Sturgess, C. 
C.A.N.J., 65 F.2d 831—U. S. v. Pa¬ 
cific Market Co., C.C.A.Wyo., 61 
F.2d 360—Hendrie v. Turpen, C.C. 
A.Wyo., 60 F.2d 1049—Wynne v. 
Fries. C.C.A.Ohio, 60 F.2d 761— 
White V. U. S., C.C.A.Okl., 48 F.2d 
178-_U. S. V. Smith, C.C.A.Mass., 39 
F.2d 851—May v. Marbury, C.C.A. 
Tenn., 39 F.2d 438, certiorari de¬ 
nied 61 S.Ct. 32, 282 U.S. 857, 76 
Li.Ed. 768—Fordson Coal Co. v. 
Wilson, C.C.A.Ky.. 39 F.2d 65—Mil¬ 
ton V. H. C. Stone Lumber Co., C. 
C.A.I11., 36 F.2d 589—Meyers v. Al¬ 
len. C.C.A.Neb., 34 P.2d 883—New- 
lands V. Calaveras Min. & Mill. Co., 
C.C.A.Cal., 28 F.2d 89—Northern 
Pac. Ry. Co. V. Standard Coal Co., 
C.C.A Utah, 23 F.2d 656—Southern 
Pac. Co. V. Kalbaugh, C.C.A.Cal.. 
18 P.2d 837, certiorari denied 48 S. 
Ct. 38, 275 U.S. 643, 72 L.Ed. 416— 
Beatty Brokerage Co. v. Gulf, C. & 
S. F. Ry. Co., C.C.A.La., 17 F.2d 480 
—Fuller Process Co. v. Texas Co., 
C.C.A.Mo., 16 P.2d 108—Jonesboro- 
Nettleton Road Improvement Diet. 
V. Klyce, C.C.A.Ark., 15 F.2d 918— 
Morris v. Texas Working Barrel 
Mfg. Co.. C.C.A.Tex.. 13 P.2d 977— 
U. S. Fidelity & Guaranty Co. v. 
Garner, C.C.A.Ill., 13 F.2d 125— 
yEtna Life Ins. Co. v. Bundscho, C. 
C.A.Ill., 12 P.2d 522, certiorari de¬ 
nied 47 S.Ct. 108, 278 U.S. 716, 71 
L.Ed. 866—^Rajotte-Winters v. 


Whitney Co.. C.C.A.Or., 2 F.2d 801 
—Oakland Water Front Co. v. Le 
Roy, C.C.A.Cal., 282 F. 386 —Dayton 
Bronze Bearing Co. v. Gllligan, C. 
C.A.Ohio, 281 F. 709—Dendy v. 
Southern Pine Lumber Co., C.C.A. 
Tex., 269 F. 13—^Northern Idaho & 
Montana Power Co. v. A. L. Jordan 
Lumber Co., C.C.A.Mont., 262 F. 765 
—Kindred v. Black, Mo., 267 F. 302, 
168 C.C.A. 386—Soci6t6 Nouvelle 
d'Armement v. Barnaby, C.C.A. 
Wash., 246 F. 68, 168 C.C.A. 294. 
Error held properly presented 

In law action tried without Jury, 
where trial court admitted certain 
evidence offered by defendant, reserv¬ 
ing ruling on plaintiff’s objection 
thereto, and In subsequent written 
opinion ruled in effect that evidence 
was Inadmissible and had not been 
considered in making of general find¬ 
ing, and defendant promptly filed new 
trial motion presenting alleged er¬ 
roneous ruling of law with respect 
to admissibility of evidence and mo¬ 
tion was overruled, to which ruling 
defendant properly saved exception, 
error in such ruling was held prop¬ 
erly presented by defendant, although 
neither party requested special find¬ 
ings of fact. 

U.S.—English V. Hetherington & 
Berner, C.C.A.I11., 71 F.2d 613. 

15. U.S.—Berwind-White Coal Min. 
Co. v. Martin, Pa., 124 F. 313, 314, 
60 C.C.A. 27, certiorari denied 24 
S.Ct. 841, 191 U.S. 569, 48 L.Ed. 306. 

4 C.J. P 654 note 98. 

16. U.S.—Continental Nat. Bank v. 
National City Bank of New York, 
C.C.A.Cal., 69 F.2d 312. 

17. U.S.—^U. S. V. Smith, C.C.A.Mass., 
39 F.2d 851. 

18. U.S.—Continental Nat. Bank V. 
National City Bank of New York, 
C.C.A.Cal., 69 P.2d 312. 
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Refusal of proposition held review- 
able as ruling in progress of trial 
U.S.—Smith V. Mutual Life Ins. Co. 
of New York, C.C.A.La., 81 F.2d 
280, certiorari denied Smith v. Mu¬ 
tual Life Ins. Co., 49 S.Ct. 482, 279 

U. S. 868, 73 L.Ed. 1005, rehearing 
denied 60 S.Ct. 79, and followed in 
Smith v. New York Life Ins. Co. of 
New York, C.C.A.La., 31 P.2d 281. 

19. U.S.—Continental Nat. Bank v. 
National City Bank of New York, 
C.C.A.Cal., 69 P.2d 312—U. S. v. 
Smith, C.C.A.Mass., 39 F.2d 861. 

20. U.S.—Continental Nat. Bank v. 
National City Bank of New York, 
C.C.A.Cal., 69 F.2d 312. 

21. U.S.—Blythe v. Doheny, C.C.A. 
Cal., 73 F.2d 799—Mandel Bros. v. 
Henry A. O’Neil, Inc., C.C.A.S.D., 69 
P.2d 462—Continental Nat. Bank 

V. National City Bank of New York, 
C.C.A.Cal., 69 F.2d 312—Arthur C. 
Harvey Co. v. Malloy, C.C.A.Mass., 
60 F.2d 97, affirmed 63 S.Ct. 426, 288 
U.S. 415, 77 L.Ed. 866, motion de¬ 
nied 63 S.Ct. 666, 289 U.S. 704, 77 
L.Ed. 1461—Merriam v. Huselton, 
C.C.A.Mo., 46 F.2d 983—Ewert v. 
Thompson, C.C.A.Okl., 281 F. 449— 
U. S. V. Atchison, T. & S. F. Ry. Co., 
C.C.A.N.M., 270 F. 1. 

22. U.S.—Anglo California Nat. 
Bank of San Francisco v. Lazard, 
C.C.A.Cal., 106 F.2d 693, certiorari 
denied 60 S.Ct. 379, 308 U.S. 624, 84 
L.Ed. 621. 

23. U.S.—Century Indemnity Co. v. 
Nelson, Cal., 68 S.Ct, 531, 303 U.S. 
213, 82 L.Ed. 766, mandate con¬ 
formed to, C.C.A., 96 F.2d 679, re¬ 
hearing denied 98 F.2d 903. 

24. U.S.—Century Indemnity Co. v. 
Nelson, supra. 
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take additional steps.^B An exception that special 
findings were not supported by any evidence, taken 
before final action by the trial court, was an excep¬ 
tion to rulings made “in the progress of the trial/^^e 
The right granted by the statute to a review of the 
rulings made during the progress of the trial was 
not lost because of the fact that a general finding 
or special findings sufficient apparently to support 
the judgment were thereafter made by the court.^^ 

Waiver not conforming to statute. As affecting 
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review, it was formerly required by statute that 
the waiver be by written stipulation or by oral 
agreement of which record was made.28 Where a 
jury was not duly waived in accordance with the 
requirement of the statute, and evidence was in¬ 
troduced and submitted to the court, there was no 
matter of fact which the circuit court of appeals 
could review29 and no question of law could be re¬ 
viewed except those arising on the process, plead¬ 
ings, or judgment.^® None of the questions decided 


25. U.S.—Columbian Nat. Life Ins. 
Co. V. Grimth, C.C.A.MO., 73 F.2d 
244—Mandel Bros. v. Henry A. O’¬ 
Neil, Inc., C.C.A.S.D., 69 F.2d 462. 

26. U.S.—Thompson-Starrett Co. v. 
Xia Belle Iron Works, C.C.A.N.Y., 
17 F.2d 636, certiorari denied 47 S. 
Ct. 763, 274 U.S. 748, 71 L.Ed. 1330. 

27. U.S.—Maryland Casualty Co. v. 
Jones, Cal., 49 S.Ct. 484, 279 U.S. 
792, 73 L.Ed. 960. 

28. Regtolrementfl under varloua 
statutes 

(1) By act of May 29, 1930, 46 U.S. 
St. at L. p 486, written waiver was 
unnecessary and the recitation in the 
judgment that a jury was waived 
was sufficient, 

U.S.—Baker Ice Mach. Co. v. Hebert, 
C.C.A.Neb., 76 F.2d 78—Jack v. For¬ 
rest, C.C.A.Utah, 71 F.2d 264, re¬ 
versed on other grounds 55 S.Ct. 
370, 294 U.S. 168, 79 L.Ed. 829, 96 
A.L.R. 1457, rehearing denied 66 S. 
Ct. 643, 294 U.S. 733, 70 L.Ed. 1262. 

(2) Prior to that time, in an ac¬ 
tion at law, the full review author¬ 
ized by the statute was permissible 
only when it affirmatively appeared 
by the record that the waiver of the 
right to Jury trial was in writing. 
U.S.—City of Cleveland v. Walsh 

Const. Co., C.C.A.Ohlo, 279 F. 67. 
36 C.J. p 203 note 22 [a] (2). 

<3) A case was tried by the court 
without a jury under written stipu¬ 
lation waiving the jury within the 
statute where the cause was on writ¬ 
ten stipulation referred to a referee 
to hear and report and the judge on 
the coming in of the report adopted 
the findings of the referee as his own 
after an examination of the evidence. 
U.S.—Thompson-Starrett Co. v. La 
Belle Iron Works, C.C.A.N.T., 17 
F.2d 636, certiorari denied 47 S.Ct. 
763, 274 U.S. 748, 71 L.Ed. 1330. 

(4) However, this rule did not ap¬ 
ply where the consent to the refer¬ 
ence was not by written stipulation. 
U.S.—Thompson-Starrett Co. v. La 
Belle Iron Works, supra. 

(6) Where the right to Jury trial 
was waived in writing and the case 
submitted to a referee, the rulings 
or legal conclusions of the referee 
could not be directly reviewed on 
writ of error to the judgment; but 


if the trial judge proceeded under 
an applicable state, or stipulated 
practice, his rulings reviewing those 
of the referee became subject to re¬ 
view; and where the referee’s find¬ 
ings were final, as under the com¬ 
mon-law practice, or if the Judge 
by adoption or otherwise made his 
own findings, the findings were part 
of the primary record opening for 
review the question whether they 
supported the Judgment. Where the 
written stipulation could be con¬ 
strued as providing for complete 
arbitration before the referee, the 
referee’s findings, whether construed 
as final or not, after their confirma¬ 
tion by the court could be reviewed 
to the extent of determining wheth¬ 
er they support the Judgment. 

U.S.—City of Cleveland v. Walsh 
Const. Co., supra. 

(6) A statement in the trial court’s 
opinion that the Jury was waived 
w.as not a sufficient compliance with 
the statute. 

U.S.—Municipal Excavator Co. v. 
Siedhoff, C.C.A.Kan., 16 P.2d 10. 

(7) Whore action was legal and 
not equitable and defendant, after 
joining in request for equity trial, 
proceeded without objection and aft¬ 
er decree requested trial court to 
treat agreement for equity trial as 
one waiving trial by jury, appellate 
court would treat trial as trial at 
law without jury. 

U.S.—^Atlantic Tank & Barrel Corpo¬ 
ration V. McClendon, C.C.A.Ky., 81 
F.2d 797. 

Mode of waiver of Jury trial gener¬ 
ally see Juries S 90. 

29. U.S.—St. Paul Mercury Indem¬ 
nity Co. of St. Paul v. Long, C.C. 
A.N.J., 85 F.2d 848—Cleveland, C. 
C. & St. L. Ry. Co. v. Blair, C.C.A. 
111., 69 F,2d 478—Davis v. Knox 
County, C.C.A.Neb., 31 F.2d 757— 
Weil v. Neary, C.C.A.N.y., 22 F. 
2d 893, reversed on other grounds 
49 S.Ct. 144, 278 U.S. 160, 73 L.Ed. 
243—Harrison Engineering & Con¬ 
struction Corporation v. Vincennes 
Bridge Co., C.C.A.Ind., 22 F.2d 802 
—^Virginia Iron, Coal & Coke Co. 
v. Woodside Cotton Mills Co., C.C, 
A.S.C.. 6 F.2d 442—Hadfleld-Pen- 
field Steel Co. v. Eastern Produc¬ 
tion Co„ C.C.A.Ohio, 281 F. 382— 
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Ford T. Grimmett, C.C.A.La., 278 F. 
140. 

Record held to show statutorj waiver 
U.S.—T. H. Flood & Co. V. Bates, C. 
C.A.I11., 288 F. 364. 

30. U.S.—^Desha County, Ark., v. 
Crocker First Nat. Bank, C.C.A. 
Ark., 72 F.2d 359—Fred W. Mears 
Heel Co. v. Walley, C.C.A .Me., 71 
P.2d 876, certiorari denied Fred W. 
Mears Heel Co. v. Walley, 55 S.Ct. 
122, 293 U.S. 605, 79 L.Ed. 696— 
Perry v. Wiggins, C.C.A.Mo., 67 
F.2d 622, certiorari denied 53 S.Ct. 
12, 287 U.S. 609, 77 L.Ed. 629—U. S. 
V. Yamoto, C.C.A.Hawail, 50 F.2d 
699—White v. U. S., C.C.A.Okl., 48 
F.2d 178—Kennedy v. U. S., C.C.A. 
Cal., 44 F.2d 67—Pierce Arrow 
Sales Corporation v. U. S., C.C.A. 
Mass., 32 F.2d 849—Talent v. U. S., 
C.C.A.Mass., 32 F.2d 630—North 
River Ins. Co. of New York v. 
Guaranty State Bank of Farwell, 
C.C.A.Tex., 30 F.2d 881—Noone v. 
Sinner, C.C.A.Kan., 24 F.2d 960— 
Graver Corporation v. Hercules 
Gasoline Co., C.C.A.Cal., 16 F.2d 
459—Kunihlro v. Lyons Bros. Co., 
C.C.A.Cal., 12 F.2d 894, certiorari 
denied 47 S.Ct. 112, 273 U.S. 723, 
71 L.Ed. 869—Kunihlro v. M. O. 
Coggins Co., C.C.A.Cal., 12 P.2d 
894, certiorari denied 47 S.Ct. 112, 
273 U.S. 723, 71 L.Ed. 869—Virginia 
Iron, Coal & Coke Co. v. Woodside 
Cotton Mills Co., C.C.A.S.C., 6 F. 
2d 442—Emerzian v. S. J. Korn- 
blum & William Kornblum, C.C.A. 
Cal., 3 F.2d 996—Bouldln v. Alto 
Mines Co., C.C.A.Ariz., 299 F. 301— 
U. S. V. National City Bank of New 
York, C.C.A.N.Y., 281 F. 754, error 
dismissed 44 S.Ct. 82, 263 U.S. 726, 
68 L.Ed. 627—St. Louis Southwest¬ 
ern Ry. Co. V. Commissioners of 
Hoad Improvement Dist. No. 2 of 
Lafayette County, Ark., C.C.A.Ark., 
266 F. 624, affirmed 42 S.Ct. 260, 
257 U.S. 647, 66 L.Ed. 364—Bowers 
v. Henry Steers, Inc., N.Y., 241 F. 
377, 164 C.C.A. 267. 

Where action Is tried without 
Jury and without statutory waiver, 
or special findings, or hill of ezosp* 
tion, appellate court can consider 
only questions arising on process, 
pleadings, or Judgment. 

U.S.—Twist V. Prairie OU & Gas Co^ 
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at the trial could be reviewed in such case.^i Hence 
the court would not review the testimony*^ or 
alleged error in admitting or excluding testimony,3 3 
or the denial of a motion for a directed verdict.3^ 
An appeal would not be dismissed on the ground 
that a written waiver of jury was not filed before 
trial of the case where after the trial such a waiver 
was signed with a stipulation that it should be filed 
and effective as of the date of the trial.3^ 

§ 298 ( 2 ). Trial on Agreed Statement of Facts 

Under statutes formerly in force where a case was 
submitted on an agreed statement of the uitimate facts, 
the question whether the facts were sufficient to support 
the Judgment was open to review. 

Under the statutes formerly in force in an action 
at law where a jury was waived the circuit court 
of appeals could not inquire into the facts or con- 


86 C.J.S. 

elusions of law, as discussed supra § 298(1), if 
there was not a special finding of facts. In this 
connection if the parties stipulated as to the ulti¬ 
mate facts, it in effect amounted to a special find¬ 
ing of facts by the court or a jury,36 and the ques¬ 
tion whether the facts were sufficient to support the 
judgment was open to review37 although neither 
a finding nor declaration of law was requested.33 
An agreed statement of fact or special findings, 
the sufficiency of which to support the judgment 
presented a reviewable question of law, was re¬ 
quired, however, to be of the ultimate, as distin- 
gfuished from the evidentiary, facts ;39 and where 
the agreed statement was of the evidentiary, and 
not the ultimate, facts, the sufficiency of the state¬ 
ment to support the judgment could not be re¬ 
viewed.^® 


Okl., 47 S.Ct. 765, 274 U.S. 684, 71 
L.Ed. 1297. 

Primary record 

If the statute Is not complied with 
In waiving jury trial, there can be 
no review of any question not aris¬ 
ing on primary record. 

U.S.—-Hartford Accident & Indemnity 
Co. V. Board of Education of Dis¬ 
trict of Beaver Pond, in Mercer 
County, W. Va., C.C.A.W.Va., 15 F. 
2d 317. 

City of Cleveland v. Walsh Const. 
Co., C.C.A.Ohio, 279 F. 67. 

Statute held applicable to district 
courts 

U.S.—St. Louis Southwestern R. Co. 
v. Road Impr. Dist. No. 2 of La¬ 
fayette County, C.C.A.Ark., 266 F. 
524. 

25 C.J. p 971 note 42 [b]. 

31. U.S.—F. Carrera & Herman© v. 
Font, Garaundi & Co., C.C.A.Puerto 
Rico, 70 F.2d 999—James-Dickin- 
son Farm Mortgage Co. v. Seimer, 
C.C.A.I11., 12 F.2d 772, certiorari de¬ 
nied James-Dickinson Farm Mort¬ 
gage Co. V. Seimer, 47 S.Ct. 95, 273 
U.S. 700, 71 L.Ed. 847—Crouch v. 

U. S., C.C.A.Va., 8 F.2d 435—U. S. 

V. McGovern, C.C.A.Mont., 299 F. 
302, error dismissed 46 S.Ct. 615, 
268 U.S. 708, 69 L.Ed. 1169, and 45 
S.Ct. 361, 267 U.S. 608, 69 L.Ed. 
1169—Cross State Land Co. v. 
Pruett, C.C.A.Tex., 278 F. 143—Il¬ 
linois Surety Co. v. U. S., N.T., 
229 F. 633, 143 C.C.A. 601—Illinois 
Surety Co. v. U. S., N.Y., 229 F. 
627, 143 C.C.A. 595. 

Trial before referee 

Where the waiver of a Jury trial is 
not in writing, cases tried before 
referee cannot be reviewed and bill 
of exceptions and recitals of evidence 
are ineffective; but the findings of 
the referee or Judge have the same 
character and effect as in the case 
of written waiver. 


U.S.—City of Cleveland v. Walsh 
Const. Co., C.C.A.Ohio, 279 F. 67. 

32. U.S.—National Surety Co. v. U. 

5.. C.C.A.Wash., 17 F.2d 372—Mu¬ 
nicipal Excavator Co. v. Siedhoff, 
C.C.A.Kan., 15 F.2d 10—Ford v. U. 

5., Okl., 260 F. 657, 171 C.C.A. 421. 

33. U.S.—Harris v. Newsom, C.C.A. 
Colo., 23 F.2d 652—Hartford Acci¬ 
dent & Indemnity Co. v. Board of 
Education of District of Beaver 
Pond, in Mercer County, W. Va., C. 
C,A.W.Va„ 15 F.2d 317. 

U. S. V. C. G. Blake Co., C.C.A. 
Ohio, 279 F. 71. 

34. U.S.—Hartford Accident & In¬ 
demnity Co. V. Board of Education 
of District of Beaver Pond, in Mer¬ 
cer County, W. Va., C.C.A.W.Va., 15 
F.2d 317. 

35. U.S.—Central Surety & Ins, Co. 
V. Davidson, C.C.A.N.M., 46 F.2d 
774. 

36. U.S.—U. S. V. Smith, C.C.A.Mass., 
39 F.2d 861—Hippie v. Bates Coun¬ 
ty, Mo., 223 F. 22, 138 C.C.A. 436, 
certiorari denied Bates County v. 
Hippie, 36 S.Ct. 723, 241 U.S. 672, 60 
L.Ed. 1231—^New York Life Ins. Co. 
v. Dunlevy, Cal., 214 P. 1, 130 C.C.A. 
473, affirmed 36 S.Ct. 613, 241 U.S. 
618, 60 L.Ed. 1140. 

4 C.J. p 656 note 26. 

37. U.S.—Chicago, R. I. & P. Ry. 
Co. V. Maryland Casualty Co., C.C. 
A.Mo., 75 F.2d 696—Valenti v. Pru¬ 
dential Ins. Co. of America, C.C.A. 
Mo., 71 P.2d 229—Perry v. Wig¬ 
gins, C.C.A.MO., 57 P.2d 622, cer¬ 
tiorari denied 63 S.Ct. 12, 287 U.S. 
609, 77 L.Ed. 629—White v. U. S.. 
C.C.A.Okl., 48 F.2d 178—U. S. v. 
Smith, C.C.A.Mass., 39 P.2d 861— 
Wastun V. Lincoln Nat. Life Ins. 

I Co. Of Ft. Wayne, Ind., C.C.A.S.D.. 
12 P.2d 422—^Hippie v. Bates Coun¬ 
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ty, Mo., 223 P. 22, 138 C.C.A. 430. 
certiorari denied Bates County v. 
Hippie. 36 S.Ct. 723, 241 U.S. 672, 60 
L.Ed. 1231. 

FiAdings equivalent to agreed state¬ 
ment of facts 

Where counsel for appellant or 
plaintiff in error in the appellate 
court admit that the findings of fact 
made by the trial court are sustained 
by the evidence, such findings will 
be treated as in effect an agreed 
statement of facts. 

U.S.—Philadelphia Casualty Co. v. 
Pechheimer, Ohio, 220 F. 401, 136 
C.C.A. 25, Ann.Cas.l917D 64. 

38. U.S.—Kirkman v. Farmers’ Snv. 
Bank of Boyden, Iowa, C.C.A.Iowa, 
28 P.2d 857—Hippie v. Bates Coun¬ 
ty, Mo., 223 F. 22. 138 C.C.A. 436, 
certiorari denied Bates County v. 
Hippie, 36 S.Ct. 723, 241 U.S. 672, 
60 L.Ed. 1231. 

39. U.S.—Chicago, R. I. & P. Ry. 
Co. V. Maryland Casualty Co., C.C. 
A.Mo., 75 F.2d 596—White v. U. S., 
C.C.A.Okl., 48 F.2d 178. 

^'Ultimate facts” include all facts 
necessary in order that determination 
of rights of parties shall become 
question of law. 

U.S.—U. S. V. Smith, C.C.A.Mass., 39 
P.2d 851. 

Svideutiary facts 

Stipulation of facts and specific 
findings was held to disclose eviden¬ 
tiary, rather than ultimate, facts, 
precluding review, In absence of ex¬ 
ceptions. 

U.S.—Perry v. Wiggins, C.C.A.Mo., 67 
P.2d 622, certiorari denied 53 S.Ct. 
12, 287 U.S. 609, 77 L.Ed. 629. 

40. U.S. — ^Armstrong v. Metropolitan 
Life Ins. Co., C.C.A.Neb., 85 F.2d 
185—Chicago, R. I. & P. Ry. Co. 
V. Maryland Casualty Co., C.C.A* 
Mo.. 75 F.2d 696. 
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§ 299. General and Special Findings 

The opinion of the triai Judge was generatiy not a 
speciai finding for purposes of review, although special 
findings could be embodied in the opinion; but refusals 
of findings might constitute special findings. 

Whether the finding of the court was general or 
special in an action in which there had been a waiv¬ 
er of a jury was a circumstance which, as shown 
supra § 298 (1), could affect the scope of the review 
on appeal to the circuit court of appeals. In this 
connection the opinion of the trial judge dealing 
generally with issues of law and fact and giving 
the reasons for his conclusions was not a special 
finding of fact for the purposes of review/1 al¬ 
though special findings could be made part of the 
opinion'^^ or set forth at the end of the opinion.^^ 
Refusals of findings requested on undisputed evi- 
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dence constituted special findings within the rule 
authorizing the appellate court to determine the 
sufficiency of facts specially found to support the 
judgment.^* It was immaterial, on appeal, wheth¬ 
er the finding of the ultimate fact was in the “find¬ 
ings of fact** or in the so-called “conclusions of 
law;**^5 and the concluding statement in special 
findings that plaintiff was entitled to damages in a 
specified amount did not constitute a general find¬ 
ing that would nullify the special findings.^® Un¬ 
der the practice followed prior to the adoption of 
the Federal Rules of Civil Procedure, the making 
of special findings being discretionary with the 
trial court, its action in making such findings,^^ 
in refusing to make requested findings,^® or its ac¬ 
tion in refusing to amend findings made^*^ was not 
reviewable on appeal. No findings were necessary 


41. U.S.—^Arthur C. Harvey Co. v. 
Malley, Mass., 63 S.Ct. 426, 288 

U. S. 416, 77 L.Ed. 866, motion de¬ 
nied 63 S.Ct. 666. 289 U.S. 704. 77 L. 
Ed. 1461. 

Hill V. Ohio Casualty Ins. Co.. 
C.C.A.Tenn., 104 F.2d 696—U. S. 

V. Shinfflo, C.C.A.Hawaii, 91 F.2d 
85, certiorari denied Shingle v. U. 

S., 68 S.Ct. 264, 302 U.S. 746, 82 L. 
Ed. 577—^Welch v. Hassett, C.C.A. 
Mass., 90 F.2d 833, affirmed 68 S. 
Ct. 559, 303 U.S. 303, 82 E.Ed. 868 
—Real Estate-Land Title & Trust 
Co. V. Town of Fairfax, C.C.A.Okl., 
84 F.2d 675—Martin v. Drexel Ice 
Cream Co., C.C.A.Ill., 80 F.2d 768 
—Alexander Pickering & Co. v. 
Chinese American Cold Storage 
Ass’n, C.C.A.China, 71 F.2d 895, 
certiorari denied 66 S.Ct. 122, 293 

U. S. 606, 79 L.Ed. 697—Rasmusson 

V. Eddy's Steam Bakery, C.C.A. 
Mont., 67 F.2d 27, certiorari denied 
63 S.Ct. 7, 287 U.S. 601. 77 L.Ed. 
623—^Wynne v. Fries, C.C.A.Ohio, 
60 F.2d 761—Buechle v. Montgom¬ 
ery, C.C.A.MO., 45 F.2d 987—Merrl- 
am V. Huselton, C.C.A.Mo., 46 F.2d 
983—Cushny v. Crowe, C.C.A.Mo., 36 
F.2d 37—People’s Bank of Keyser, 

W. Va. v. International Finance 
Corporation, C.C.A.W.Va., 30 F.2d 
46, certiorari denied People’s Bank 
of Keyser, W. Va. v. International 
Finance Corporation, 49 S.Ct. 362, 
279 U.S. 858, 73 L.Ed. 999—Macom- 
ber v. Goldthwaite, C.C.A.Or., 22 
F.2d 638—Lahman v. Burnes Nat. 
Bank of St. Joseph, Mo., C.C.A.Neb., 
20 F.2d 897—Thompson-Starrett Co. 
V. La Belle Iron Works, C.C.A.N.Y., 
17 P.2d 536, certiorari denied 47 S. 
Ct. 763, 274 U.S. 748, 71 L.Ed. 1330 
—Hartford Accident & Indemnity 
Co. V. Board of Education of Dist. 
of Beaver Pond, in Mercer Coun¬ 
ty, W. Va., C.C.A.W.Va., 16 F.2d 
817—Federal Life Ins. Co. v. Ras- 
coe, C.C.A.Tenn., 12 F.2d 693, cer¬ 


tiorari denied 47 S.Ct. 112, 273 U.S. 
722, 71 L.Ed. 859—China Press v. 
Webb, C.C.A.China, 7 F.2d 581— 
Java Cocoanut Oil Co. v. Pajaro 
Valley Nat. Bank, C.C.A.Cal., 300 
F. 305—^Highway Trailer Co. v. 
City of Des Moines. Iowa, C.C.A. 
Iowa, 298 F. 71—Central Trust Co. 
of Des Moines, Iowa, v. Fidelity 
Trust Co.. C.C.A.MO.. 282 F. 233— 
First Nat. Bank v. Weitzel, Ky., 
239 F. 497, 152 C.C.A. 375—Mason 

V. Smith, Ohio, 191 F. 602, 112 C.C. 
A. 146—^Adkins v. Sloane, Mo., 60 F. 
344, 8 C.C.A. 656. 

4 C.J. p 666 note 25. 

42. U.S.—^Welch V. Hassett, C.C.A. 
Mass.. 90 F.2d 833, affirmed 68 S.Ct. 
659, 303 U.S. 303, 82 L.Ed. 868. 

43. U.S.—People’s Bank of Keyser, 

W. Va. V. International Finance 
Corporation, C.C.A.W.Va., 30 F.2d 
46, certiorari denied People’s Bank 
of Keyser, W. Va. v. Internation¬ 
al Finance Corporation, 49 S.Ct. 
352, 279 U.S. 858, 73 L.Ed. 999. 

44. U.S.—Dexter & Carpenter v. Da¬ 
vis, C.C.A.Md., 281 F. 385. 

45. U.S.—Bogan v. Hynes, C.C.A. 
Cal., 65 F.2d 624, certiorari denied 
54 S.Ct. 126, 290 U.S. 690, 78 L.Ed. 
694. 

46. U.S.—Continental Nat. Bank v. 
National City Bank of New York, 
C.C.A.Cal., 69 F.2d 312. 

47. U.S.—Southern Surety Co. of 
Des Moines, Iowa v. U. S., C.C.A. 
S.D., 23 F.2d 66, certiorari denied 
49 S.Ct. 11. 278 U.S. 604, 73 L.Ed. 
532—Denver Live Stock Commis¬ 
sion Co. V. Leo, C.C.A.Colo., 18 F. 
2d 11, rehearing denied 20 F.2d 531 
—Ewert V. Thompson, C.C.A.Okl., 
281 F. 449—^U. S. v. Atchison, T. & 
S. F. Ry. Co., C.C.A.N.M., 270 F. 1 

48. U.S.—McPherson v. Cement Gun 
Co., C.C.A.Okl., 69 P.2d 889—Hen- 
drie v. Turpen, C.C.A.Wyo., 60 F. 

1309 


2d 1049—White v. U. S., C.C.A.Okl., 

48 F.2d 178—Henry H. Cross Co. 
V. Texhoma Oil & Refining Co., C.C. 
A.Okl., .32 F.2d 442—Southern Sure¬ 
ty Co. of Des Moines, Iowa, v. U. 
S., C.C.A.S.D., 23 F.2d 65, certiorari 
denied 49 S.Ct. 11, 278 U.S. 604, 73 
L.Ed. 532—Denver Live Stock Com¬ 
mission Co. V. Lee, C.C.A.Colo., 18 
P.2d 11, rehearing denied 20 F.2d 

531— Modoc County Bank v. Ring- 
ling, C.C.A.Cal., 7 P.2d 635—Com- 
pania Transcontinental de Petro- 
leo, S. A., V. Mexican Gulf Oil Co., 
C.C.A.N.Y., 292 F. 846—Ewert v. 
Thompson, C.C.A.Okl., 281 F. 449 
—U. S. V. Atchison, T. & S. F. Ry. 
Co., C.C.A.N.M., 270 F. 1. 

49. U.S.—Southern Surety Co. of 
Des Moines, Iowa v. U. S., C.C.A. 

S. D., 23 F.2d 55, certiorari denied 

49 S.Ct. 11, 278 U.S. 604, 73 L.Ed. 

532— Denver Live Stock Commis¬ 
sion Co. V. Lee, C.C.A.Colo., 18 F. 
2d 11, rehearing denied 20 F.2d 
631—Ewert v. Thompson, C.C.A. 
Okl., 281 F. 449—U. S. v. Atchison, 

T. & S. F. Ry. Co., C.C.A.N.M., 270 
F. 1. 

Motion to vacate findings 

(1) Judge’s discretion not being 
abused, denial of motion to set aside 
finding in Jury waived case was not 
reviewable. 

U.S.—Pocahontas Coal & Coke Co. v. 
Cook, C.C.A.W.Va., 74 F.2d 878. 

(2) Motions for order to vacate 
findings, for Judgment, and for new 
trial, and requests and rulings there¬ 
on which are filed after trial court 
has filed findings and conclusions 
that Judgment must be entered for 
one of the parties, are discretionary 
with trial court, and are not subject 
to review in federal appellate courts. 
U.S.—Becher-Barrett-Lockerby Co. v. 

Northern Pac, Ry, Co., C.C.A.Mlnn., 
89 F.2d 752. 
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for the purpose of appeal where the case was sub- I on the pleadings,50 
mitted to the trial court on motions for judgment j 

10. Hearing and Rehearing 


§ 300(1). Hearing 

The conduct of the hearing rests largely In the dis¬ 
cretion of the court, which may consolidate appeals, 
advance or postpone the hearing, order a hearing en banci 
and otherwise control the cause. 

Except as controlled by statutes and rules of 
court, the conduct of the hearing rests largely in the 
discretion of the court of appeals.^®*^® Several 
cases which have been brought to the court of 
appeals for review may be consolidated and heard 
together, where they all grow out of the same trans¬ 
action and depend on the same facts or principles, 
and the consolidation appears to be the course most 
convenient, expeditious, or inexpensive to the par- 
ties.Si Indeed, appeals having a common origin, 
arising out of a single trial, and taken from a single 
judgment disposing of all issues may be consolidat¬ 
ed for hearing even though a separate hearing 
might save one of the parties time and expense and 
lighten the burden of the court.51-5 


The court may, on a showing that public policy 
requires the advancement of the cause, grant a re¬ 
quest for an immediate disposition of the appeal 
in order that the question involved therein, which 
is of great public interest, may be presented to the 
United States Supreme Court in time to be heard 
with another case involving the same question.^^-^® 
Conversely, the court may continue or postpone 
the hearing of the appeal for good cause shown,^^ 
such as illness of counsel,^^ and may impose terms 
as a condition of such postponement.®^ 

A party prosecuting an appeal in person is not 
entitled as a matter of right to the appointment of 
counsel to assist him.®^ ® The court will not ap¬ 
point counsel to represent a party who was allowed 
to prosecute the appeal as a pauper where examina¬ 
tion of the record convinces the court that such ac¬ 
tion would be futile.®® The court may for good 
reason at the hearing excuse failure of counsel to 


60. U.S.—Chalaire v. Franklin, C.C. 
A.Chlna. 81 F.2d 105. 

50.50 ArgmneiLt; briefs 

In action for infringement of pat¬ 
ents, where defendant counterclaimed 
for declaratory Judgment that pat¬ 
ents were invalid, and trial court 
made no determination of counter¬ 
claim so there was no appealable 
Judgment, if record were cleared of 
declaratory Judgment action by stip¬ 
ulation or by Judgment, court of ap¬ 
peals might deem it unnecessary to 
have new appeal argued, if a new 
appeal were taken, and could permit 
filing of supplementary briefs on such 
new appeal. 

U.S.—Newburgh Moire Co. v, Supe¬ 
rior Moire Co., C.A.N.J., 218 F.2d 
580. 

Under Oonformlty Act 

Federal courts were not required 
under the Conformity Act, which has 
been superseded, to follow state prac¬ 
tice with respect to the hearing on 
appeal or in error proceedings. 

U.S.—Alder v. Edenborn, D.C.N.Y., 
108 F. 928. 

61. U.S.—Board of Drainage Com'rs 
of Pender County Drainage Dist. 
No. 4 v. Lafayette Southside Bank 
of St. Louis, C.C.A.N.C., 27 F.2d 
286. 

4 C.J. p 619 note 48. 

61.6 U.S.—Fuller Brush Co. v. 
Northern States Power Co., C.A. 
Minn., 261 F.2d 340. 

61.10 D.C.—Frothingham v. Mellon, 
288 F. 262, 63 App.D.C. 47, affirmed 
Commonwealth of Massachusetts v. 


Mellon, 43 S.Ct. 697, 262 U.S. 447, 
67 L.Ed. 1078. 

52. U.S,—^Rasmusson v. National 

Popsicle Corporation, C.C.A., 106 
P.2d 769. 

PeadlAg dsoislott Toy Saprems Court 
or district court 

(1) Where subsequent to district 
court order enjoining attorney gen¬ 
eral from voting stock in corporation 
or otherwise proceeding with recapi¬ 
talization of corporation, the Su¬ 
preme Court granted writ of certio¬ 
rari to review prior decision of court 
of appeals dismissing action to re¬ 
cover assets seized in the United 
States as enemy owned property, and 
questions Involving ownership of 
stock were likely to be decided by 
Supreme Court at its current term, 
court of appeals would continue in¬ 
junction in effect but would withhold 
decision on merits until disposition 
by Supreme Court of main litigation 
or further order of court of appeals. 
D.C.—Brownell v. Kaufman, 261 F.2d 

874, 102 U.S.App.D.C. 133. 

(2) In corporate receivership pro¬ 
ceeding in which one of receivers 
was discharged and corporation’s 
cross claim was dismissed by dis¬ 
trict court order which reserved ques¬ 
tion of another receiver’s discharge 
for further hearing, court of appeals, 
to avoid waste of Judicial effort, 
would await flnal order of district 
court with respect to reserved ques¬ 
tion before hearing appeal from such 
order, unless appellants filed stipula¬ 
tion within fifteen days that order 
would be considered modified so as 
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to include other receiver as discharg¬ 
ed and to delete paragraphs concern¬ 
ing reserved question. 

U.S.—Phelan v. Middle States Oil 
Corp., C.A.N.Y., 203 F.2d 836. 
Pending deolsion by state court 
Court of appeals did not feel it ad¬ 
visable to hold up decision of appeal 
from Judgment for plaintiff, in diver¬ 
sity Jurisdiction action, until such 
time as state’s highest court might 
decide appeal in state court case 
wherein intermediate court had an¬ 
nounced state rule consistent with 
decision for plaintiff in federal court 
action, where court of appeals knew 
of no persuasive data which would 
lead it to believe that highest state 
court would reverse intermediate 
state court’s decision. 

U.S.—Giguere v. U. S. Steel Corp., 
C.A.I11., 262 F.2d 189. 

53. U.S.—Rasmusson v. National 
Popsicle Corporation, C.C.A., 106 F. 
2d 769. 

54. U.S.—Rasmusson v. National 
Popsicle Corporation, supra. 

54.5 U.S.—^Hullom v. Burrows, C.A. 
Mich., 266 F.2d 647. 

Sixth Ameudmeut to the Constitu¬ 
tion of the United States, which pro¬ 
vides that in criminal prosecutions 
accused shall have the assistance of 
counsel for his defense, does not ap¬ 
ply to civil cases so as to require ap¬ 
pointment of counsel to assist in an 
appeal. 

U.S.—Hullom V. Burrows, supra. 

55. U.S.—Llgare v. Harries, C.C.A. 
Ill., 128 F.2d 682. 
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appear for argument of the appeal, although it is 
better practice for counsel to secure by formal pe¬ 
tition prior leave of the court to submit the case 
on briefs without oral argument.^® Appellant's 
brief in the district court not in record on appeal 
should not be referred to in the argument of ap¬ 
pellee’s coimscl.^'^ An appeal from an interlocutory 
decision is entitled to precedence as provided for 
by statute.58 

Power to order hearing en banc. The court of 
appeals has power to order a hearing cn banc,58.5 
and statutory provisions relating to hearings en 
banc constitute merely a grant of power to the court 
of appeals to which they are addressed,and 
arc in no way restrictive of the power of that 
court,58.15 which is left free to devise its own ad¬ 
ministrative machinery to provide the means where¬ 
by a majority may order such a hearing,58 .20 \{ii. 
gants being free merely to suggest, and not to 
compel, that any particular case be heard en 
banc.58.25 In the exercise of its en banc power 
the court should adopt such procedure as will best 
promote efficient administration^S-SO and clearly set 
forth such procedure for the benefit of the court 

and litigants,58.35 

§ 300(2). Rehearing 

A rehearing In the court of appeals is not a matter 


of right, applications therefor being addressed to the dis* 
cretion of the court, which has power to order a rehear¬ 
ing en banc in appropriate cases. 

A rehearing in the court of appeals is not a mat¬ 
ter of right, but a privilege given by the court, and 
governed and limited by its rules and applica¬ 
tions for rehearing are addressed solely to the dis¬ 
cretion of the court,58 and are subject to the court’s 
own rules governing the matter of granting rehear- 

ings.88.2 

What particular judges are to rehear a case is a 
matter entirely for the court of appeals itself.58.4 
The statute, 28 U.S.C.A. § 46 (c), providing that 
cases and controversies shall be heard and deter¬ 
mined by a court or division of not more than three 
judges, unless a hearing or rehearing before the 
court en banc is ordered by a majority of the cir¬ 
cuit judges of the circuit who are in active service 
merely vests in the court the power to order a re¬ 
hearing en banc,50.6 and is not intended to provide 
an appeal from the division to the court en banc.oo.8 
It neither forbids nor requires each active member 
of a court of appeals to entertain each petition for 
a rehearing en banc,oo.io t)iit leaves the court free 
to devise its own administrative machinery to pro¬ 
vide the means whereby a majority may order such 
a rehearing.00.12 h (Jq^s not give a defeated liti¬ 
gant the right to ask for a rehearing en banc or the 


66. U.S.—^Chase v. African M. E. 
Church, C.C.A.Vlrgln Islands, 108 
P.2d 977. 

57. IT.S.—Adams v. Champion, C.C.A. 
Ill., 70 F.2d 956, reversed on other 
grounds 65 S.Ct. 399, 294 U.S. 231, 
79 U.Ed, 880. 

58. U.S.—Star Brass Works v. Gen¬ 
eral Electric Co., Mich., 129 F. 102, 
63 C.C.A. 604. 

58.5 U.S.—Western Pac. R. Corp. v. 
Western Pac. R. Co.. Cal., 73 S.Ct. 
666. 346 U.S. 247, 97 L.Ed. 986— 
Textile Mills Securities Corp. v. C. 
I. R., 62 S.Ct. 272, 314 U.S, 326, 86 
Li.Ed. 249. 

Schwegmann Bros. Giant Super 
Markets v. HofCmann-Ua Roche, 
Inc.. C.A.L.a., 221 F.2d .‘126. certio¬ 
rari denied 76 S.Ct, 77, 360 U.S. 
839, 100 L.Ed. 748. 

58.10 U.S.—^Western Pac. R. Corp. v. 
Western Pac. R. Co., Cal., 73 S.Ct. 
656, 345 U.S. 247, 97 L.Ed. 986. 

58.15 U.S.—Western Pac. R. Corp. v. 

Western Pac. R. Co., supra. 
Three-jndge tradition 
U.S.—^Western Pac. R. Corp. v. West¬ 
ern Pac. R. Co., supra. 

58.20 U.S.—^Western Pac. R. Corp, v. 
Western Pac. R. Co., supra. 

58.25 U.S.—^Western Pac. R. Corp. v. 
Western Pac. R. Co., supra. 


Bridges v. U. S., C.A.Cal., 201 F. 
2d 264. 

58.30 U.S.—Western Pac. R. Corp. V. 
Western Pac. R. Co., Cal, 73 S.Ct. 

656, 345 U.S. 247. 97 L.Ed. 986. 

58.35 U.S.—Western Pac. R. Corp. v. 

Western Pac. R. Co., supra. 

59. U.S.—Gregor.v v. l»ike. Mass., 67 
F.2d 837, 15 C.C.A. 33. appeals dis- 
mis.sed Gregory v. Van Ee, 16 S, 
Ct. 431, 160 U.S. 643. 40 L.Ed. 566. 
Gregory v. Pike, 16 S.Ct. 1202, 163 
U.S. 688. 41 L.Ed. 311, and Greg¬ 
ory V. Van Ee, 17 S.Ct. 994, 164 
U.S. 703, 41 L.Ed. 1183. 

60, U.S.—Bridges v. U. S., C.A.Cal, 
201 F.2d 264—General Excavator 
Co. v. Keystone Driller Co., C.C.A. 
Ohio, 64 F.2d 39, affirmed 54 S.Ct. 
146, 290 U.S. 240, 78 L.Ed. 293, mo¬ 
tion to recall mandate denied 64 S. 
Ct. 656, two cases. Keystone Driller 
Co. V. Osgood, 64 S.Ct. 556, 291 U. 
S. 651, 78 L.Ed. 104.5, and 64 S.Ct. 

657, 291 U.S. 651, 78 L.Ed. 1046. 
Deferring decision 

Fact that state supreme court, In 
case recently certified to It, might 
decide that apT>HcabIe law of state 
was not what circuit court of appeals 
had believed It to be, was not ground 
for deferring ruling on petition for 
rehearing until state court had made 
its decision, where postponement 
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conid be had in district court to 
which case had been remanded. 

U.S.—Magill V. Travelers Ins. Co., 
C.C.A.Mo., 134 F.2d 612, certiorari 
denied Travelers Ins. Co. v. Ma¬ 
gill 63 S.Ct. 1439, 319 U.S. 773, 87 
L.Ed. 1720, rehearing denied 64 S. 
Ct. 31, 320 U.S. 811, 88 L.Ed. 490. 
60.2 U.S.—U. S. V. Daniels Towing 
& Drydock, Inc., C.A.FJa., 214 P.2d 
501. 

Desire of Judge oonoarring In judg¬ 
ment 

Under court rule, petition for re¬ 
hearing cannot bo granted unless 
judge who concurred In Judgment de¬ 
sires it and majority of court so de¬ 
termines. 

U.S.—U. S. V. Daniels Towing & Dry- 
dock, Inc., supra. 

60.4 U.S.—Bridges v. U. S., C.A.Cal., 
201 F.2d 254. 

60.6 U.S.—Western Pac. R. Corp. v. 
Western Pac. R. Co., Cal., 73 S.Ct. 
656, 345 U.S. 247, 97 L.Ed. 986. 

Bridges v. U. S., C.A.Cal, 201 P. 
2d 254. 

80.8 U.S.—Bridges v. U. S., supra. 

60.10 U.S.—Western Pac. R. Corp. v. 
Western Pac. R. Co., Cal, 73 S.Ct. 
656, 345 U.S. 247, 97 L.Ed. 986. 

60.12 U.S.—^Western Pac. R. Corp, ▼. 
Western Pac. R. Co., supra. 
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right to compel the full court to determine whether 
it will exercise its power in a given case.®® !^ 

Under the statute above mentioned a majority of 
the circuit judges may choose to abide by the de¬ 
cision of the division by intrusting the initiation 
of a rehearing en banc to the three judges who are 
selected to hear the case.®®*i® On the other hand, 
there is nothing in the statute which requires the 
full bench to adhere to a rule which delegates that 
responsibility to the division.®®-^® Each Court of 
Appeals is vested with a wide latitude of discretion 
to decide for itself just how the power conferred 
by the statute is to be exercised.®® ^® However, 
while a court may take steps to use its power spar¬ 
ingly, it may not take steps to curtail its use indis¬ 
criminately,®®‘22 and it is, of course, essential that 
a circuit court, and the litigants who appear before 
it, understand the practice whereby the court con¬ 
venes itself en banc.®®-24 It is also essential that 
litigants be left free to suggest to the court, or to 
the division, depending on where the power of 
initiation resides, as determined by the active cir¬ 
cuit judges of the court, that a particular case is 
appropriate for consideration by all the judges.®®-^® 
Thus, while in some cases a petition for a rehearing 
en banc has been ordered stricken as being without 
authority in law or in the rules and practice of the 
court,®®-28 it is clear from the foregoing that if 
such order is to be taken as a ruling that the liti¬ 
gants or their counsel are not free to suggest, even 
to the division, that the case is appropriate for a 


36 C.J.S. 

rehearing en banc, it is erroneous.®®-^® It is also 
clear that a petition for a rehearing en banc does 
not necessitate convening the whole court for its 
consideration,®® ®2 and, indeed, it has been held that 
where the original hearing was before a regular 
court consisting of three judges, such petition will 
not be considered by the court en banc.®®-®^ 

Under varied local rules of court so providing 
the division of the court hearing and determining 
a case has power to dispose of any petition for re¬ 
hearing of the case and of any request for consid¬ 
eration thereof by the court en banc,®®*®® and all 
petitions for rehearing must be addressed to, and be 
determined by, the court as constituted in the orig¬ 
inal hearing.®®*®® 

The question of whether a cause should be heard 
en banc by the court of appeals is an issue which 
should be considered by the court separate and 
apart from the question of whether there should be 
a rehearing by the division.®®*‘*® 

§ 300(3). - Grounds for Rehearing 

A rehearing will be granted only where proper 
grounds therefor are shown, such as some manifest error 
or omission which is so material that, if corrected, It 
should result In a substantial change in the original opin¬ 
ion; and a mere failure sufficiently to present the cause 
on the original hearing affords no ground for a rehearing, 
nor can a rehearing be had on account of matters dif¬ 
ferent from those urged on the original hearing. 

A rehearing will be granted only where proper 
grounds therefor are shown.®®*®® Generally a par- 


60.14 U.S,—^^Veste^n Pac. R. Corp. v. 

Western Pac. R. Co., supra. 

60.16 U.S.—^Western Pac. R. Corp. v. 

Western Pac. R. Co., supra. 

60.18 U.S.—^Western Pac. R. Corp. V. 

Western Pac. R. Co., supra. 

60.20 U.S.—^Western Pac. R. Corp. v. 
Western Pac. R. Co., Cal., 73 S.Ct. 
656. 345 U.S. 247, 97 L.Ed. 986, 
Western Pac. R. Corp. v. West¬ 
ern Fac. R. Co., C.A.Cal., 206 F.2d 
495. 

60.22 U.S.—Western Pac. R. Corp. v. 
Western Pac. R. Co., Cal., 73 S.Ct. 
656. 345 U.S. 247, 97 L.Ed. 986. 

60.24 U.S.—^Western Pac. R. Corp. v. 
Western Pac. R. Co,, Cal., 73 S.Ct. 
656, 345 U.S. 247, 97 L.Ed. 986. 

60.26 U.S.—^Western Pac. R. Corp. v. 
Western Pac. R. Co., Cal., 73 S.Ct. 
656. 345 U.S. 247, 97 L.Ed. 986. 

Conrt not deprived of power sna 
■ponte 

“Of course to hold that counsel are 
entitled to speak to the en banc ques¬ 
tion, is not to hold that the court it¬ 
self is in any way deprived of the 
power to initiate en banc proceed- 
insB sua sponte.'* 


U.S.—^Western Pac. R. Corp. v. West¬ 
ern Pac. R. Co., Cal., 73 S.Ct. 666, 
663, 346 U.S. 247, 97 L.Ed. 986. 
60.28 U.S,—Northwestern Mut. Life 
Ins. Co. of Milwaukee, Wisconsin, 
V. Gilbert, C.A.Or., 182 F.2d 256— 
Fruehauf Trailer Co. v. Myers, C. 
A.Or., 181 F.2d 1008. certiorari de¬ 
nied 71 S.Ct. 63, 340 U.S. 827. 95 
L.Ed. 607, rehearing denied 71 S.Ct. 
194, 340 U.S. 885, 95 L.Ed. 643— 
Kronberg v. Halo, C.A.9, 181 F.2d 
767. 

60.30 U.S.—Western Pac. R. Corp. v. 
Western Pac. R. Co., Cal., 73 S.Ct. 
656, 345 U.S. 247. 97 L.Ed. 986. 

60.32 U.S.—Bridges v. U. S., C.A. 
Cal., 201 P.2d 254. 

60.34 U.S,—National Bank of De¬ 
troit V. Wayne Oakland Bank, C.A. 
Mich., 262 F.2d 637—Northwest 
Airlines v. Glenn L. Martin Co., C. 
A.Ohio. 229 F.2d 484, 60 A.L.R.2d 
882—N. L, R. B. V. Cambria Clay 
Products Co., C.A.Ohio, 229 F.2d 
433. 

60.36 U.S,—Magidson v. Duggan, C. 

A.Mo., 219 F.2d 946. 

60.38 U.S.—Bradley Min. Co. v. 

Boice, C.A.ldaho, 205 F.2d 937, cer- 
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tiorarl denied 74 S.Ct, 125, 346 U. 
S. 874, 98 L.Ed. 382—Western I'ac. 

R. Corp. V. Western Pac. R. Co., 
C.A.Cal., 205 F.2d 374. 

60.40 U.S.—^Western Pac. R. Corp. v. 
Western Pac. R. Co., Cal., 73 S.Ct. 
656, 345 U.S. 247, 97 L.Ed. 986. 

60.60 U.S.—Republic of Italy v. De 
Angolis, C.A.N.Y., 206 F.2d 121. 

D.C.—Securities and Exchange Com¬ 
mission V. Harrison, 184 F.2d 691, 
87 U.S.App.D.C. 232. vacated on 
other grounds 71 S.Ct. 290, 340 U. 

S. 908, 95 L.Ed. 656. 

Beference to stricken exhibits 

AVhere plaintiffs’ causes of action 
were sufficiently set out without ref¬ 
erence to exhibits which had been 
stricken from complaint, reference 
to the exhibits in opinion of appel¬ 
late court did not constitute a valid 
basis for rehearing. 

U.S.—Picking V. Pennsylvania R, Co., 
C.C.A.ra., X62F.2d 763. 

Behearing granted 

(1) In general. 

U.S.—Republic of Italy v. De Angells, 
C.A.N.Y., 206 F.2d 121. 

(2) On the death of one of the 
Judges of the court, after a cause 
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ty will be entitled to a rehearing only because of 
some manifest error or omission which is so ma¬ 
terial that, if it is corrected, it should result in a 
substantial alteration or change in the original 
opinion.®! This means that a rehearing will usually 
be refused if no material fact or principle of law 
has been overlooked or disregarded,®^ or if it is 
not made to appear that a rehearing could change 
the result.®^ If no omissions or new authorities or 
points of law or fact are shown, the appellate 
court will seldom permit a rehearing simply for the 
purpose of obtaining a reargument on, and a re¬ 
consideration of, points, authorities, and matters 
which have already been fully considered by the 
court, on the assertion of counsel that, notwith¬ 
standing the court fully considered everything 
wished to be urged on the rehearing, it reached the 
wrong conclusion.®^ A rehearing will not be grant¬ 
ed merely because the judge who wrote the opinion 
in the case was absent during oral argument,®^ ® 


or because the opinion contains an incorrect state* 
ment of fact not constituting a part of the ratio de¬ 
cidendi.®^*!® 

On the other hand, it is clear that a rehearing 
may be granted if the judgment was induced by 
fraud on the appellate court practiced by a party to 
the litigation.®^ !® A rehearing may also be grant¬ 
ed because of the disqualification of one member 
of the original court not known at the time of the 
first hearing of the appeal,®® or where the result 
in another case decided since the original hearing 
may affect the result in the case on appeal.®®-® 
A rehearing will be granted by the court of appeals 
where its decision is in conflict with a case pre¬ 
viously decided by the highest court of the state, 
the law of which controls, or where the latter 
court renders such an adverse decision pending 
the determination of the case at bar or immediately 
after it has been decided;®® and, on the subsequent 


liad been argued and submitted, 
where the two remaining judges were 
not fully agreed on the case, a re¬ 
hearing was granted. 

TT.S.—James v. Clements, Ga., 217 F. 
51. 133 C.C.A. 170. 

61. U.S.—N. L. R. B. V. Brown & 
Root, C.A.8, 206 F.2d 73—Schneider 
V. Kessler. C.C.A.N.J., 97 F.2d 642 
—Texas Consol. Theatres v. Pitt¬ 
man. C.C.A.Tex., 94 F.2d 203. cer¬ 
tiorari dismissed 59 S.Ct. 40, 305 

U. S. 3, 83 L.Ed. 6. 

BoconsideratioiL necessary to avoid 
injastioe 

U.S.~Sun Oil Co. v. Burford, C.C.A. 
Tex., 130 P.2d 10, reversed on oth¬ 
er ground.s 63 S.Ct. 1098, 319 U.S. 
315, 87 Li.Ed. 1424, rehearing denied 
63 S.Ct. 1442, two cases, 320 U.S. 
214, 87 L.Ed. 1851. 

62. U.S.—Brown v. Dravo Corp., C.A. 
Pa., 258 F.2d 704-~Bishop v. Bish¬ 
op, C.A.Vlrgin Islands, 257 F.2d 
495—Wycoff Co. v. Public Service 
Commission of Utah, C.A.Utah, 195 
F.2d 252, reversed on other grounds 
Public Service Commission of Utah, 
73 S.Ct. 236, 344 U.S. 237, 97 L.Ed. 
291 —^United Production Corpora¬ 
tion v. Chesser, C.C.A.Tex., 95 F. 
2d 521, certiorari denied Chesser 

V. United States Production Corpo¬ 
ration. 69 S.Ct. 75. 305 U.S. 616. 
83 L.Ed. 393—Torrent v. Duluth 
Lumber Co., C.C.Minn., 32 F. 229. 

Znapposit* ravsrsal of oitod case 
Petition for rehearing, premised on 
fact that court of appeals had cited 
with approval opinion of a district 
■court whose judgment had subse- 
■quently been reversed, would be de¬ 
nied where it appeared that reversing 
opinion was inapposite in that it was 
premised on considerations absent in 
case before court. 


U.S.—Dupree v. U. S., C.A.Pa., 266 F. 
2d 373. 

63. U.S.—Pierce Consulting Engi¬ 
neering Co. V. City of Burlington, 
Vt., C.A.Vt.. 221 F.2d 607—Wichita 
Royalty Co. v. City Nat. Bank of 
Wichita Palls, C.C.A.Tex., 97 F.2d 
249. affirmed 59 S.Ct. 420, 306 U.S. 
103. 83 L.Ed. 515. 

Modifleatioa to pezmit oonsldoration 
of motion 

Where district court would be free 
on remand to consider motion for 
new trial, petition for rehearing 
would not be granted for purpose of 
modification of opinion to permit dis¬ 
trict court to consider motion for 
new trial. 

U.S.—Allen v. Matson Nav. Co., C.A. 
Cal.. 265 F.2d 273. 

64. U.S.—Burget v. Robinson, Mass., 
123 F. 262, 59 C.C.A. 260. 

64.5 U.S.—Tobin v. Ramey, C.A.La., 
206 P.2d 505. 

64.10 U.S.—Haberman v. Equitable 
Life Assur. Soc. of the U. S„ C.A. 
Tex., 225 F.2d 837. 

Vnsabstantlal misstatement of evi¬ 
dence held not a ground for rehear¬ 
ing. 

U.S.—McCarty v. U. S., C.A.Ala., 187 
F.2d 234. 

Xehearlng granted for withdrawal of 
part of opinion 

Where only question submitted to 
district court in action by a benefi¬ 
ciary of a group life policy for recov¬ 
ery of five thousand dollars in addi¬ 
tion to that amount for which insur¬ 
er admitted its liability was effective 
date of amendment to a group life 
policy increasing coverage, and ques¬ 
tion whether decedent was actively 
at work at time amendment became 
effective was not submitted to dis¬ 
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trict court, petition to court of ap¬ 
peals for rehearing would be granted 
to extent of withdrawing a portion 
of its former opinion stating that it 
was agreed that insured was not ac¬ 
tively at work on date such amend¬ 
ment went Into effect. 

U.S.—John Hancock Mut. Life Ins. 

Co. V. Welsh, C.A.Ala., 269 P.2d 870. 
64.15 U.S.—In re Long Island Light¬ 
ing Co., C.A.N.Y., 197 F.2d 709. 

65. U.S.—General Motors Corpora¬ 
tion V. Preferred Electric & Wire 
Corporation, C.C.A.N.Y., 109 F.2d 
615, certiorari denied 66 S.Ct. 381, 
296 U.S. 655, 80 L.Ed. 466—Electric 
Auto-Lite Co. v. P. & D. Mfg. Co., 
C.C.A.N.Y.. 109 F.2d 566, certiorari 
denied 66 S.Ct. 310, 296 U.S. 648, 
80 L.Ed. 461, rehearing denied 56 
S.Ct. 380, 296 U.S. 666, 80 L.Ed. 
474. 

65.6 U.S.—Union Producing Co. v. 
White, C.C.A.Miss., 166 F.2d 68. 

66 . U.S.—UnItype Co. v. Long. Ohio, 
149 P. 196, 79 C.C.A. 164—Burget 
v. Robinson, Mass., 123 F. 262, 59 
C.C.A. 260. 

Subsequmit dsotsloa 
Where, subsequent to determina¬ 
tion by federal court that courts of 
a particular state were bound to fol¬ 
low the statute of another state gov¬ 
erning liability of incorporators for 
debts incurred before completion of 
organization of corporation, Supreme 
Court of the particular state deter¬ 
mined that statute was penal and 
that courts of the particular state 
thus were not required to enforce it* 
pending petition in federal court for 
rehearing would be granted. 

U.S.—Doggrell v. Southern Box Co. 
of Mississippi. C.A.Tenn.. 208 F.2d 
310. 


36 C.J.S.—83 
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discovery of a decision of the state court in point, 
a rehearing will be granted where the decision of 
the court of appeals was made under the belief that 
there was no relevant state statute or decision.®*^ 
A rehearing may be granted where a decision relied 
on as authority is subsequently reversed by the 
Supreme Court of the United States.®'^ *’ However, 
the fact that federal courts of appeal in other cir¬ 
cuits have decided the same question differently may 
not be a ground for rehearing.®A rehearing 
will not be granted solely because questions of great 
importance are involved.®® Moreover, if a judg¬ 
ment is not final, a rehearing will be refused, al¬ 
though it was rendered by a divided court.®^ 

Generally the failure of counsel sufficiently to 
present the cause for the determination of the ap¬ 
pellate court furnishes no ground for a rehearing,'^® 
and the mere fact that the court has overlooked a 


certain point presented by the record is not suffi¬ 
cient to authorize a rehearing, unless it further ap¬ 
pears that its attention was called to the point in 
question by the briefs or arguments of counsel.'^^ 
A rehearing, however, will be granted if the court 
has overlooked material points or decisive authori¬ 
ties duly submitted by counsel. *^2 

Where an appeal has been heard and determined 
on a certain theory, a rehearing cannot be had on 
grounds inconsistent with that theory.'^® 

As a general rule, points which have been waived 
on the hearing, either expressly or by implication, 
will not be considered on a petition for a rehear¬ 
ing, and a rehearing cannot ordinarily be had on 
account of matters or questions different from those 
urged at the original hearing by the party seeking 
the rehearing.'^® The reasons against granting a 


67. U.S.—American Nat. Ins. Co. of 
Galveston, Tex., v. Belch. C.C.A.Va.. 
100 F.2d 48. 

67.6 U.S.—Brenna v. Federal Cart¬ 
ridge Corp., C.A.Mlnn., 183 F.2d 
414. 

67.10 U.S.—Stamphill v. Johnston, C. 
C.A.Cal., 136 F.2d 291, certiorari 
denied 64 S.Ct. 70, 320 U.S. 766, 88 
L.Ed. 457. 

68. U.S.—Camfleld v. U. S., Colo., 
67 F. 17. 14 C.C.A. 228, affirmed 
17 S.Ct. 864, 167 U.S. 518, 42 L.Ed. 
260. 

4 C.J. p 629 note 81. 

66. U.S.—Texas & P. R. Co. v. Gen¬ 
try, Tex., 57 F. 422, 6 C.C.A. 413, 
affirmed 16 S.Ct. 1104, 163 U.S. 353. 
41 L.Ed. 186. j 

70. U.S.—^Hull V. Burr, Mass., 207 
F. 543, 125 C.C.A. 221, affirmed 34 
S.Ct. 892, 234 U.S. 712, 68 L.Ed. 
1557. 

71. U.S.—Reece Folding Mach. Co. 
V. Fenwick, Mass., 140 F. 287, 72 
C.C.A. 39, 2 L.R.A..N.S., 1094. 

7a. U.S.—Railway Register Mfg. Co. 
V. North Hudson County R. Co., 
C.C.N.J., 26 F. 411. 

73. U.S.—Mitchell v. Greenough, C. 
C.A.Wash., 100 F.2d 1006, certiorari 
denied 69 S.Ct. 788, 306 U.S. 669, 
83 L.Ed. 1066—Merriman v. Chica¬ 
go & E. I. R. Co., Ill., 66 P. 668, 14 
C.C.A. 36. 

OoBtroUlng law 

Where case had been tried and 
heard on appeal on erroneous as¬ 
sumption that it was controlled by 
general law, instead of by state law, 
rehearing would not be granted, but 
reversal and remandment were per¬ 
mitted to stand in order that case 
might be tried anew under state law, 
especially where case presented spe¬ 
cial difficulties. 

U.S.—Brabham v. State of Mississip¬ 


pi, for Use of Smith, C.C.A.Miss., 
97 F.2d 261, certiorari denied State 
of Mississippi for Use of Smith v. 
Brabham, 59 S.Ct. 103, 306 U.S. 
636, 83 L.Ed. 409. 

74. U.S.—Independent Nail & Pack¬ 
ing Co. V. Stronghold Screw Prod¬ 
ucts. C.A.Ill., 215 F.2d 434—Marion 
Steam Shovel Co. v. Bertlno, C.C.A. 
Mo., 82 P.2d 945, certiorari denied 
57 S.Ct. 17. 299 U.S. 656, 81 L.Ed. 
409. 

Ordinarily, matter outside record 

may not first be advanced for consid¬ 
eration on petition for rehearing aft¬ 
er appeal. 

U.S.—Jones v. Zurich General Acci¬ 
dent & Liability Ins. Co., C.C.A.N. 
Y., 121 F.2d 761. 

Stipulation as to law governing 

Where appellee stated In brief filed 
in court of appeals that accident oc¬ 
curred in New Mexico, but that case 
was tried under oral stipulation that 
Texas law controlled, and appellant 
filed a reply brief and a supplemental 
brief in the court of appeals with¬ 
out any dissent from appellee’s con¬ 
struction of the stipulation, or any 
argument based on New Mexico law, 
and no question as to the oral stipu¬ 
lation was raised in oral argument 
in court of appeals, ground of ap¬ 
pellant’s petition for rehearing that 
district court erred in deciding the 
case under Texas law because New 
i Mexico law was controlling came too 
late. 

U.S.—Hurst Employers Cas. Co., In¬ 
terveners V. Gulf Oil Corp., C.A. 
Tex., 264 F.2d 287. 

7B. U.S.—Higa V. Transocean Air¬ 
lines, C.A.Hawaii, 230 F.2d 780, cer¬ 
tiorari dismissed 77 S.Ct. 20, 352 
U.S, 802, 1 L.Bd.2d 37—Barry v. 
Reading Co., C.C.A.N.J., 147 F.2d 
129, certiorari denied 65 S.Ct. 912, 
324 U.S. 867, 89 L.Ed. 1422, rehear- 
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inr denied 66 S.Ct. 1022, 324 TT.S. 
891, 89 L.Ed. 1438—General Ins. 
Co. of America v. Pathfinder l-’etro- 
leum Co., C.C.A.Cal., 145 F.2d 368. 
certiorari denied 66 S.Ct. 679, 324 

U. S. 844, 89 L.Ed. 1406~Jones v. 
Zurich General Accident & Liabil¬ 
ity Ins. Co., C.C.A.N.Y., 121 F.2d 
761—Mitchell v. Greenough, C.C.A. 
Wash., 100 F.2d 1006, certiorari de¬ 
nied 69 S.Ct. 788, 306 U.S. 659, 83 
L.Ed. 1056—Otoe County Nat. Bank 
v. Delany, C.C.A.Neb., 88 F.2d 238— 
Marion Steam Shovel Co. v. Berti- 
no, C.C.A.Mo., 82 F.2d 945, certic*. 
rari denied 67 S.Ct. 17, 299 U.S. 556, 
81 L.Ed. 409—Niagara Fire Ins. Co. 

V. Pospisil, C.C.A.S.D., 54 F.2d 71, 
79 A.L.R. 4—Moss v. Sherburne, C. 
C.A.Mass., 11 F.2d 579, certiorari 
denied 47 S.Ct. 100, 273 U.S. 710, 71 
L.Ed. 862. 

D.C.—Schooler v. Schooler, 173 F.2d 
299, 84 U.S.App.D.C. 147. 

4 C.J. p 629 note 88. 

Arguments presented for first time 
on petition for rehearing will not be 
considered as ground for reversal. 
U.S.—W. E. Hedger Transp. Corp. v. 
Ira S. Bushey & Sons, C.C.A.N.Y., 
156 F.2d 321, certiorari denied 67 S. 
Ct. 100, 329 U.S. 735, 91 L.Ed. 635. 

Matters not part of record 

Letters, statements, and reports 
which were attached to petition for 
rehearing and which were not a part 
of the record in the district court 
and which plaintiff referred to as 
"new evidence" could not be consid¬ 
ered by the court of appeals on peti¬ 
tion for rehearing of appeal. 

U.S.—^MacKay v. American Potash & 
Chemical Co., C.A.Cal., 270 F.2d 
646. 

Transfer to admiralty Instead of dis¬ 
missal 

Where district court determines 
, that law case should be dismissed 
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rehearing in such cases apply with particular force 
where the matters suggested should have been 
urged in the trial court before the appeal was tak¬ 
en.7® Nevertheless the court may consider such 
matters in view of the interesting character of the 
problems presented and the petitioner's insistence 
that the judgment rendered was unconscionable.77 
Further, the court may allow a rehearing on juris¬ 
dictional points urged for the first time in an appli¬ 
cation for rehearing.77.6 

The death of a party pending appeal is not usu¬ 
ally a ground for a rehearing.78 

Rehearing cn banc. Generally speaking, it ii 
the policy of the courts to avoid rehearings by the 
court en banc except in situations of a very limited 
class, namely those in which intra-circuit conflicts 
appear to have developed,7 8-5 or where the public 
interest in the administration of justice suggests 
that course.78-10 mere fact that a case is 

difficult and complicated,7815 involves a very large 
stake,78-20 or that one or more of the judges par¬ 
ticipating in the original hearing were district 
judges temporarily serving as appellate judges78*25 
does not warrant an en banc rehearing. Certainly, 


a rehearing en banc will not be granted where it 
is not shown that the cause was wrongly decided 
or that another hearing would produce another re- 
sult.78-30 Even though there is a fair probability 
that the court en banc would arrive at a different 
result, it appears that a rehearing en banc may be 
denied.78.35 rehearing en banc will not ordinari¬ 
ly be granted in a case involving purely factual is- 

sues.78.40 

§ 300(4). -Application for Rehearing 

A petition tor rehearing must be timely made by one 
whose interests are affected by the Judgment, and should 
set out the grounds on which it is based and specify in 
what respect the original decision was erroneous. 

While ordinarily an application or petition by 
one of the parties may be regarded as essential, 
the court may in an appropriate case order a re¬ 
hearing sua sponte.78.60 Generally a petition or 
application for rehearing cannot be maintained by 
one whose interests are not affected or prejudiced 
by the judgment,76 but a rehearing will be granted 
to avoid possible injustice to a petitioner who would 
be affected by the decree appealed from even 
though he was not named therein, where, had he 


without prejudice to file action In 
admiralty, and plaintiff, on appeal, 
does not raise question whether case 
should be instead tran.sferred to ad¬ 
miralty docket, plaintiff may not, in 
petition for rehearlni^. rai.9e that 
question, particularly whore plain¬ 
tiff is advised that period of limita¬ 
tion might run while his appeal is 
pending and that he may file action 
in admiralty without affecting right 
to appeal. 

U.S.—Higa V. Transocean Airlines, 
C.A.Hawaii, 230 F.2d 780. 

76. TT.S. —Marlon Steam Shovel Co. 
V. Bertino, C.C.A.Mo., 82 F.2d 94fj, 
certiorari denied 57 S.Ct, 17, 299 

S. 556. 81 L.Ed. 409—Baasick Mfg. 
Co. V. Adams Grease Gun Corpora¬ 
tion. C.C.A.N.Y., 54 F.2d 286. certio¬ 
rari dismissed 52 S.Ct. 495, 286 U.S. 
567. 76 UEd. 1298. 

Appellant oonld not challengre fact 
admitted in conrt helow and thus 
raise for first time, on motion for 
rehearing an issue not presented 
there. 

U.S.—Rodgers v. U. S., C.A.Tex., 230 
F.2d 170. 

77. U.S.—U. S. V. Rodlek, C.C.A.N. 
y.. 120 F.2d 760, affirmed 62 S.Ct. 
793. 315 U.S. 783, 86 L.Ed. 1190. re¬ 
hearing denied 62 S.Ct. 940, 316 U. 
S. 707. 86 L.Ed, 1774. 

77.5 U.S.—Van Sant v, American 
Exp. Co., C.A.Pa., 169 F.2d 355. 

7a Death of XndiaiL ward 

That Indian ward died pending ap¬ 
peal in action involving his property, 


and that all property involved In or¬ 
der of appellate court descended to 
persons under no governmental re¬ 
strictions, was held not cause for 
modification of order, since matters 
involved should be presented to trial 
court. 

U.S.—U. S. V. Mashunkashey, C.C.A. 
Okl.. 73 F.2d 487, certiorari denied 
Mashunkashey v. U, S., 65 S.Ct. 551. 
78.5 U.S.—Western Pac, K. Corp. v. 
Western Pac. R. Co,, C.A.Cal., 206 
F.2d 495. 

78.10 U.S.—IVestern Pac. R. Corp. v. 
Western Pac. R, Co., supra. 

Statutory issue not developed by par- 
ties 

Where effect of state statute of 
frauds on proceedings under a feder¬ 
al statute wa.s deci.slve but Issue had 
not been developed by the parties, 
court of appeals would order reargu¬ 
ment before full court. 

U.S.—Rothenberg v. H. Rothstein & 
Sons. C.A.Pa., l8l F.2d 34.5. 

Death of Judge; remai&ing judges not 
ooncurrlng 

Where one of the appellate judges 
died before the case was finally de¬ 
termined and the two remaining 
judges did not fully concur on the 
points arising on the appeal, the 
court, in the interest of justice, 
granted a rehearing by the full court. 
U.S.—James v. Clements. Ga., 217 F. 
51, 133 C.C.A. 170. 

78.15 U.S.—^Western Pac. R. Corp. v. 
Western Pac. R. Co., C.A.Cal., 206 
F.2d 495. 


I 78.80 U.S.—Western Pac. R. Corp. v. 

Western Pac. R, Co., supra. 

78.25 U.S.—Western Pac. R. Corp. V. 

Western Pac. R, Co., supra, 

78.30 U.S.—Western Pac. R. Corp. v. 
Western Pac. R. Co., supra. 

78.35 Btatemsnt in dissenting opin. 
ion 

Where court denied a rehearing, a 
dissenting judge stated “the point 
that I am making is that any case 
where the division hearing the matter 
can say that there is a fair probabili¬ 
ty that all seven of the Judges would 
arrive at a different conclusion than 
that expressed by a mere majority 
of a division, the case is an appro¬ 
priate one for a hearing In bank. It 
is unthinkable to mo that a divl.sion 
of the court may lay down a rule or 
enter judgment knowing that a ma¬ 
jority of the judges who constitute 
this court would probably disagree. 
That is this case and for that reason 
I think that a rehearing should be 
granted.” 

U.S.—Bradley Min. Co. v. Boice, C.A. 

Idaho, 198 F.2d 790, 792. 

78.40 U.S.—Bradley Min. Co. v. 
Boice, supra. 

78.60 U.S.—Rothenberg v. H. Roth- 
enstcin & Sons, C.A.Pa., 181 F,2d 
845. 

79. U.S.—Magnolia Petroleum Co. v. 
Blankenship, C.C.A.Tex., 85 P.2d 
553, certiorari denied 67 S.Ct. 234, 
299 U.S. 608, 81 L.Ed. 449. rehear¬ 
ing denied 57 S.Ct. 819, *299 U.S. 
624, 81 L.Ed. 459. 
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then asked, he would have been heard when the 
appeals were originally argued, it appearing that 
he had no record notice of the appeals.®® Where 
one not previously a party to the action takes steps 
in reliance on the decision of the circuit court of 
appeals before expiration of the term of court or 
of the time allowed for granting certiorari, such 
party’s interest is subject to the outcome of the 
action, and his motion for leave to file a petition in 
intervention in the nature of a petition for rehear¬ 
ing after the judgment of the appellate court is 
set aside on petition for rehearing will be over- 
ruled.^i Where several parties are joined on the 
same side of a single case and there are differences 
of opinion among them as to the advisability of 
filing a petition for rehearing, the opinion of the 
majority will ordinarily prevail.®^ ® 

The application or petition need not follow any 
particular form.®!-^® It should set forth fully and 
concisely the grounds on which it is based, and 
point out specifically in what respect the original 
decision is erroneous. ®2 In stating the facts, how¬ 
ever, the petition should not proceed to give further 
reasons in support of the case made in the original 
brief, and an application which is in form a mere 
argument or brief cannot be considered by the 


86 C.J. S. 

court.®* The petition may be accompanied by a 
certificate of counsel,®^ but affidavits and evidence 
not presented in the district court are incompetent 
to support the petition.®® A petition for a rehear¬ 
ing and affidavits in answer and reply are entirely 
irregular as documents for submission in connec¬ 
tion with a motion for rehearing where there is 
nothing properly before the circuit court of ap¬ 
peals except the record on appeal, although such 
documents may be considered as on an applica¬ 
tion for leave to file a petition in the district court 
to reopen the case and to remand the cause to 
that court for further proceedings.®® A petition 
not made in accord with the recognized code of pro¬ 
fessional manners cannot be filed.®^ 

Where, after a dismissal for want of jurisdic¬ 
tion in the circuit court of appeals, the jurisdictional 
defect was apparently remedied and the parties ex¬ 
pressed a desire that the case be disposed of on 
the merits, the appellate court may consider the 
legal questions presented on the merits but need 
not allow the petition for rehearing.^® 

Time -for filing application or granting rehearing. 
An application for rehearing ordinarily may and 
must be made and filed within the time prescribed 
by statutes or court rules.®® As a general rule the 


80. U.S.—Alexander v. Fidelity 

Trust Co., Pa., 249 F. 1, 161 C.C. 
A. 61. 

81. U.S.—Sun Oil Co. v. Burford, C. 
C.A.Tex., 130 F.2d 10, reversed on 
other grounds Burford v. Sun Oil 
Co., 63 S.Ct. 1098, 319 U.S. 315, 87 
L.Ed. 1424, rehearing denied 63 S. 
Ct. 1442, two cases, 320 U.S. 214, 
87 L.Ed. 1851. 

81.5 Xn **sparioas class salt,” where 
only one of twenty-six plaintiffs, 
through his attorney, asked for 
leave to file a petition for rehearing 
and other twenty-five plaintiffs, rep¬ 
resented by another attorney, consid¬ 
ered it as not in their best Interest 
that such a petition be filed, opinion 
of twenty-five plaintiffs, acting 
through their attorney, would pre¬ 
vail. 

U.S.—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Mach, Operators of 
U. S. and Canada, C.A.Cal., 183 F.2d 
685. 

81.10 U.S.—Barbachano v. Allen, C. 
A.Cal., 192 F.2d 836. 

Pstitloa for modilloatloa of opin¬ 
ion and Judgment was, In sub.stance, 
a petition for rehearing, and court 
of appeals would treat it as such. 
U.S,—Barbachano v. Allen, supra. 

XoUoSk to sst aslds sad vaoats flaal 
judgmsat of court of appeals was pe¬ 


tition for rehearing under different 
name. 

U.S.—Hines v. Royal Indem. Co., C.A. 
Ky., 263 F.2d 111. 

88 . U.S.—The Dago, Md., 63 P. 182, 
11 C.C.A. 117. 

D.C.—Washington Ry. & Electric Co. 
v. Stuart, 60 App.D.C. 74, 267 P. 
632, certiorari denied 41 S.Ct, 63. 
254 U.S. 649, 65 L.Ed, 466. 

Farposs of petitioa for rehearing 
is to direct the court's attention to 
some material matter of law or fact 
which It has overlooked in deciding 
a case, and which, had it been given 
consideration, would probably have 
brought about a different result. 

U.S.—N. L. R. B. V. Brown & Root. 
C.A.8, 206 F.2d 73. 

&eavs to file petition for rehear¬ 
ing will be granted in all cases where 
not too belatedly filed If it appears 
that the petition has probable merit. 
U.S.—N. L. R. B. V. Armstrong Tire 
& Rubber Co., Tire Test Fleet 
Branch. C.A.6, 265 F.2d 212. 

ILeave to file copies of opinion relied 
on denied 

On petition for rehearing, petition¬ 
er would not be granted leave to file 
twenty photostatic copies of United 
States Supreme Court's decision in 
case on which petitioner based peti¬ 
tion for rehearing, In view of facte 
that Judges of the court of appeals 
already had printed copies of the 
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opinion and that such filing would 
unnecessarily encumber records in 
the clerk’s office. 

U.S.—Texas Co. v. Savoie, C.A.La., 
242 F.2d 667. 

83. U.S.—The Dago, Md., 63 P. 182. 
11 C.C. A. 117. 

84. U.S.—Hinds V. Keith, Ala,, 67 F. 
10, 6 C.C.A. 231. 

85. U.S.—Galring Tool Co. v. Eclipse 
Interchangeable Counterbore Co., C. 
C.A.Mich., 48 F.2d 73. 

86. U.S.—Boro Hall Corp. v. Gener¬ 
al Motors Corp., C.C.A.N.Y., 130 F. 
2d 196, certiorari denied 6.3 S.Ct. 
436, 317 U.S. 695, 87 L.Ed. .656. 

87. U.S.—^Wenborne-Karpen Dryer 

Co. V. Cutler Dry Kiln Co., C.C.A. 
N.Y., 292 F. 861, certiorari denied 
Wenbourne-Karpen Dryer Co. v. 
Cutler Dry Kiln Co., 44 S.Ct. 36. 
263 U.S. 708, 68 L.Ed. 517. 

88. U.S.—Florian v. U. S., C.C.A.III., 
114 P.2d 990, reversed on other 
grounds U. S. v. Florian, 61 S.Ct. 
713, 312 U.S. 656, 85 L.Ed. 1105, 
rehearing denied 61 S.Ct. 738, 312 
U.S. 716, 85 L.Ed. 1145. 

89. U.S.—Iverson’s Estate v. C. I. 
R.. C.A.8. 267 P.2d 408—Porter¬ 
field v. Gerstel, C.A.Fla.. 222 F.2d 
137—U, S. v. Van Pelt, C.C.A.Ohio, 
142 F.2d 61, certiorari denied 65 S. 
Ct. 68, 323 U.S. 740, 80 L.Ed. SOS- 
City of Stuart V, Green, C.C.A.Fla.t 
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petition must be filed before the end of the term 
at which the case is decided, and a failure to make 
the application within this period is fatal,®® but 
the court may grant leave to file a petition after 
expiration of the term where the rules of the court 
do not expressly forbid it from entertaining peti¬ 
tions after the term.®i The time for applying for 
a rehearing may be extended by the court for good 
cause.®® The court of appeals may in a proper case 
grant a rehearing before the end of the term at 
which judgment was rendered and before its man¬ 
date has issued,®2*® but it may not grant a rehear¬ 
ing after mandate has issued®® or after the expira¬ 
tion of the term at which judgment was rendered,®^ 
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unless jurisdiction be retained over the cause in 
some appropriate manner for the purpose,®® even 
though with respect to proceedings brought to en¬ 
force or set aside its order the court occupies the 
position of a court of original jurisdiction rather 
than of an appellate court.®® 

Second petition. The court, after having denied 
a petition for rehearing, may in the exercise of its 
discretion permit®®-® or refuse to permit®®-^® a sec¬ 
ond petition to be filed, and may grant®®-i® or de- 
ny®6-20 the petition. While it has been declared in 
at least one circuit that the rules do not contem¬ 
plate a second petition for rehearing,®®*®® one may 


91 F.2d 603, 113 A.L.R. 660, certio¬ 
rari denied Green v. City of Stu¬ 
art, 58 S.Ct. 146, 302 U.S. 744. 82 
L.Ed. 575, rehearing denied 68 S. 
Ct. 280, 302 tJ.S. 779, 82 L.Ed, 602. 
and motion denied, C.C.A., 94 F.2d 
942. 

4 C.J. p 637 note 55. 

Time errantad by court rules held reiu 
Bouable 

U.S.—Iverson's Estate v. C. I. R., C. 
A.8. 267 F.2d 408. 

PetLtloa. for leave to file petition 
for rehearinflr should be timely filed. 
U.S.—^N. L. R. B. V. Armstrong Tire 
& Rubber Co.. Tire Test Fleet 
Branch. C.A., 266 F.2d 212. 

Petition held timely 

U.S.—Oehring v. Fox Typewriter Co., 
C.C.A.N,Y.. 254 F. 774, 166 C.C.A. 
220, certiorari denied Fox Type¬ 
writer Co, V. Oehring, 39 S.Ct. 257. 
249 U.S. 698, 63 L.Ed. 796. 

Petition not timely 

U.S.—Hines v. Royal Indem. Co., C.A. 
Ky.. 263 F.2d 111—George P. Con¬ 
verse & Co. V. Polaroid Corp., C.A. 
Mass., 242 F.2d 116—Porterfield v. 
Gerstel, C.A.Fla., 222 P.2d 137. 

Appeal amounting to rehearing 

Government’s appeal from adverse 
judgment in action to recover month¬ 
ly disability payments on govern¬ 
ment convertible life policy, which 
asked appellate court to decide the 
same issue of law, contrary to de¬ 
termination in its former opinion, 
in effect amounted to a rehearing, 
justifying dismissal of appeal be¬ 
cause filed long after petition for 
rehearing might have been filed. 
U.S.—U. S. V. Van Pelt, C.C.A.Ohio, 
142 P.2d 61, certiorari denied 66 S. 
Ct. 68, 323 U.S. 740, 89 L.Ed. 693. 

Second petition 

(1) Where court of appeals had 
affirmed dismissal of complaint and 
denied petition for rehearing, plain¬ 
tiffs’ subsequent motion for order di¬ 
recting defendants to answer com¬ 
plaint and for other relief was, in 
effect, second petition for rehearing. 


was untimely, and, therefore, would 
be denied. 

U.S.—Nichols V. Alker, C.A.2, 236 F. 
2d 246. 

(2) So-called “motion for reconsid¬ 
eration,*’ filed after denial of peti¬ 
tion for rehearing and lapse of time 
allowed for such petition, was held 
petition for rehearing and unauthor¬ 
ized. 

U.S.—Arthur C. Harvey Co. v. Mal- 
ley, C.C.A.Mass., 61 F.2d 366, af¬ 
firmed 53 S.Ct. 426. 288 U.S. 416. 
77 L.Ed. 866. motion denied 63 S.Ct. 
656, 289 U.S. 704, 77 L.Ed. 1461. 

(3) “Renewed Petition to Transfer 
to the Court en Banc and for Equi¬ 
table Relief,’’ which was belated and 
unauthorized by rules and practice of 
court, and made following denial of 
timely motion for rehearing, would 
be denied. 

U.S.—Magidson v. Duggan, C.A.Mo., 
219 F.2d 946. 

90. U.S.—Kirchberger v. American 
Acetylene Burner Co., N.Y., 142 F. 
169, 73 C.C.A. 387. 

4 C.J. p 638 note 62. 

91 . U.S.—U. S. V. Harris, C.C.A.Okl., 
286 F. 910, reheard 293 F. 389, ap¬ 
peal dismissed 42 S.Ct. 269, 267 U.S. 
623, 66 L.Ed. 402. 

92. Soling case in supreme court 
for review 

Where an appeal is decided on the 
authority of another decision of the 
circuit court of appeals which is to 
be reviewed by the Supreme Court, 
the circuit court of appeals may ex¬ 
tend the time for applying for re¬ 
hearing until a certain time after 
the decision of the Supreme Court In 
the ruling case. 

U.S.—U. S. V. Reed, C.C.A.N.Y., 280 
F. 721. 

92.5 D.C.—Ullne v. Uline, 206 P.2d 
870, 92 U.S.App.D.C. 281. 

93. U.S.—Foster Bros. Mfg. Co. v. 
National Labor Relations Board. 
C.C.A., 90 F.2d 948. 

Jurisdiction and proceedings of cir¬ 
cuit court of appeals after remand 
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generally see infra 8fi 301(48)-301 
(BO). 

94. U.S.—^Foster Bros. Mfg. Co. v. 
National Labor Relations Board, 
supra. 

Court hold without Jurisdiction to 

entertain appellee’s petition for re¬ 
hearing where it had not been pre¬ 
sented and permission had not been 
given to present it within term when 
original order of reversal had been 
made, and it had not been presented 
within term when Supreme Court 
denied petitions for certiorari and 
for rehearing, or within term when 
circuit court of appeals’ mandate, 
which appellant sought to have clar¬ 
ified, was issued. 

U.S.—National Biscuit Co. v. Kellogg 
Co., C.C.A.Del., 96 P.2d 873, certio¬ 
rari denied Kellogg Co. v. National 
Biscuit Co., 58 S.Ct. 120, 302 U.S. 
733, 82 L.Ed. 667, rehearing denied 
68 S.Ct. 139, 302 U.S. 777, 82 L.Ed. 
601, petition denied 68 S.Ct. 280, 
302 U.S. 654, 82 L.Ed. 506, reversed 
on other grounds 69 S.Ct. 109, 305 
U.S. Ill, 83 L.Ed. 73, rehearing de¬ 
nied 69 S.Ct. 246, 305 U.S. 674, 83 
L.Ed. 437, and 59 S.Ct. 247, 305 U.S. 
674, 83 L.Ed. 437. 

95. U.S.—Foster Bros. Mfg. Co. V. 
National Labor Relations Board, C. 
C.A., 90 F.2d 948. 

96. U.S.—Poster Bros. Mfg. Co. v. 
National Labor Relations Board, 
supra, 

96.5 U.S.—Frieze v. West Am. Ins. 

Co., C.A.MO., 190 P.2d 381. 

96.10 U.S.—Nichols v. Alker. C.A.2, 
235 P.2d 246—Magidson v. Duggan, 
C.A.Mo., 219 P.2d 946, 

96.15 U.S.—Union Producing Co. v. 
White, C.C.A.MIss., 156 P.2d 58. 

96.20 U.S.—P. H. E. Oil Co. v. C. I. 
R., C.C.A.Tex., 160 P.2d 867. 

96.25 U.S.—P. H. B. Oil Co. v. C. I. 
R., supra—Sun Oil Co. v. Burford, 
C.C.A.Tex., 130 P.2d 10, reversed 
on other grounds Burford v. Sun 
Oil Co., 63 S.Ct. 1098, 319 U.S. 315, 
87 L.Ed. 1424, rehearing denied 63 
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nevertheless be granted because of an alleged con¬ 
flict within the circuit of decisions rendered by the 
court. 

Answer. It is the privilege of the successful 
party to assist the court in considering an applica¬ 
tion for rehearing and is sound practice to file an 
answer to the application for rchearing.^^*^ 

Rehearing en banc. In an appropriate case a 
division may order a rehearing en banc sua 
spontc.^'^-i® 

§ 300(5). - Scope and Conduct of Hear¬ 

ing and Relief Granted 

The conduct of a rehearing is a matter resting large¬ 
ly in the discretion of the court, and except where the 
appiication was based on particuiar errors, a petitioner 
may urge any point which was in the case at all times. 
If the court concludes that Its original decision was erro¬ 
neous such decision may be modified or reversed. 

The conduct of a rehearing is a matter resting 
largely in the discretion of the court.®'^*^® A pe¬ 


titioner will not ordinarily be denied the right to 
urge on rehearing a point which was in the case 
at all times,98 but if the application was based on 
particular errors in the original judgment, or if 
the court in granting the rehearing has limited it to 
a certain portion of the case, other points cannot 
be considered and should not be raised on the re- 
argument.^^ Under a rule of the circuit court of 
appeals authorizing it to notice plain errors not 
assigned, the court on a petition for rehearing 
should notice an error in allowing interest on a 
judgment for a penalty recovered in a criminal 
prosecution from the date of the indictment.^ If 
the court on rehearing concludes that its original de¬ 
cision was erroneous, the original decision may be 
modified,- reversed,^ or set aside.In a proper 
case the court may permit amendment of the com¬ 
plaint to cure defective jurisdictional allegations 
contained therein,s to at the same time permitting 
the adverse party to answer the amended allcga- 


tions.^l^ 

11. Determination; Liability on Bonds 
a. Determination and Disposition op Cause 


§ 301(1). In General 

A court of appeals has power to correct error in a 
Judgment brought before it for review, and may affirm, 
modify, vacate, set aside, or reverse it, or direct such 
Judgment to be entered or such further proceedings to be 


had as Justice may require, but the court should not 
grant relief beyond Its Jurisdiction. 

Courts of appeals have power to correct error 
in the judgment entered below.3-50 Such courts. 


S.Ct. 1442, two cases, 320 U.S. 214. 
87 L.Ed. 1851. 

97. U.S.—Sun Oil Co. V. Burford, C. 
C.A.Tex., 130 F.2d 10. rever.scd on 
other grounds, Burford v. Sun Oil 
Co., 6.3 S.Ct. 1008. 319 U.S. 315. 87 
Li.Ed. 1421, rehearing denied 63 S. 
Ct. 1442, two cases. 320 U.S. 214, 
87 L.Ed. ISf)!. 

97.5 U.S.—Curtis v. Knox, C.A.Ill., 
254 F.2d 433. 

97.10 U.S.—Rothenberg v. H. Roth- 
steln & Sons. C.A.Pa., 181 F.2d 345. 
Right of litigants to petition for re¬ 
hearing en banc see supra §§ 300 
(2), 300(3). 

97.50 U.S.—Mattox v. News Syndi¬ 
cate Co., C.A.N.Y., 176 F.2d 897, 12 
A.L.R.2d 988, certiorari denied 
News Syndicate Co, v. Mattox, 70 
S.Ct. 100, 338 U.S. 858, 94 L.Ed. 
525. 

Oral argument 

Where issues raised on petition 
for rehearing were fully presented 
on brief, court of appeals had discre¬ 
tion to deny oral argument. 

U.S.—Mattox V. News Syndicate Co., 
C.A.N.y., 176 F.2d 897. 12 A.L.R. 
2d 988, certiorari denied News Syn¬ 


dicate Co. V. Mattox, 70 S.Ct. 100, 
338 U.S. 858, 94 L.Ed. 525. 

98. U.S.—Robertson v. Nee, C.C.A. 
Mo„ 105 F.2d 651. 

Objections in nnprinted portions of 
transcript 

Where on rehearing, examination 
of unprinted portions of transcripts 
which should have been printed dis¬ 
closed that objections to refusal of 
charges, which were not disclosed by 
record, were duly made as required 
by federal rule, reviewing court 
would consider the alleged error in 
refusing charges. 

U.S.—Reeve Bros. ▼. Guest, C.C.A. 
Ga., 132 F.2d 778. 

99. U.S.—U. S. V. Bertelsen & Pe¬ 
tersen Engineering Co., C.C.A. 
Mass.. 98 P.2d 132. affirmed U. S. 
V. Bertelsen & Petersen Engineer¬ 
ing Co., 59 S.Ct. 541, 306 U.S. 276, 
83 L.Ed. 647. 

1. U.S.—Pierce v. U. S., Mo., 41 S. 
Ct. 365, 255 U.S. 398, 65 L.Ed. 697. 

2 . U.S.—John Hancock Mut. Life 
Ins. Co. V. Welsh, C.A., 269 F.2d 
870—Woodworkers Tool Works v. 
Byrne, C.A.Cal., 202 F.2d 530— 
Lykes Bros. S. S. Co. v. Grubaugh, 
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C.C.A.Tex., 130 F.2d 25—Fleming 
V. U. S., C.C.A.Tenn., 107 F.2d 952. 

DC.—Vermillion v. Philadelphia, B. 
& W. H. Co., 42 App.D.C. 579, L.R. 
A.1916A 114 5. 

3. U.S.—Republic of Italy v. De An- 
gells, C.A.N.Y., 206 F.2d 121—Bren- 
na V. Federal Cartridge Corp., C.A. 
Minn., 183 F.2d 414—Art Metal 
Works V. Abraham & Straus, C.C. 
A.N.Y., 107 F.2d 944, certiorari de¬ 
nied Abraham & Straus v. Art Met¬ 
al Works, 60 S.Ct. 293. 308 U.S. 621. 
84 L.Ed. 518, rehearing denied 60 
S.Ct, 611, 309 U.S. G9C, 84 L.Ed. 
1036. 

3.6 U.S.—In re Long Island Light¬ 
ing Co., C.A.N.Y., 197 F.2d 709. 

3.10 Allegation of divenity of citl. 
xenshlp 

U.S.—Van Sant v. American Exp. Co., 
C.A.Pa.. 169 P.2d 355. 

3.15 U.S.—Van Sant v. American 
Exp. Co., supra. 

3.50 D.C.—Brownell v, Kaufman, 
251 F.2d 374, 102 U.S.App.D.C. 133. 

Decision on former appeal as law of 
case on subsequent appeal see su¬ 
pra S 297(83). 
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FEDERAL COURTS § 801(1) 


by virtue of the express provisions of 28 U.S.C.A. 
§ 2106, which have been held to apply to the courts 
of appeals,are vested with power to affirm, 
modify, vacate, set aside or reverse any judgment, 
decree, or order lawfully brought before them for 
review, and may remand the cause and direct such 
judgment, decree, or order to be rendered, or such 
further proceedings to be had by the inferior court 
as the justice of the case may require,^ and where 
a part only of the judgment or decision appealed 
from is proper and without error, it may be affirm¬ 
ed in part and reversed or set aside in part.^-^ 
Criminal cases arc included within the power grant¬ 
ed by the statute.^ 

It is the duty of a court of appeals on appeal to 
give judgment after an examination of the entire 
record,without regard to technical errors or de¬ 
fects not affecting the substantial rights of the 
parties.The duty of the court, however, ex¬ 
tends no further than to determine the issues raised 
by the appeal and to direct the entry of the judg¬ 
ment ; it cannot anticii)atc what action a party may 
take or refuse to take in view of the judicial de¬ 


termination of the issue presented.® Moreover, a 
court of appeals is a court of review,®-® and ordinar¬ 
ily it may not retry an action and render such judg¬ 
ment as it thinks should be rendered,"^ although un¬ 
der the former practice, on an equity appeal, the 
court could enter such decree as the proof war¬ 
ranted.® 

Where the record does not show jurisdiction in 
the federal court, the submission of the case will 
be set aside, and the case replaced on the calendar, 
with permission to counsel to suggest a diminution 
of the record and bring up the necessary parts of 
the record that may show jurisdiction.® Under 
the statute, 28 U.S.C.A. § 1653, which provides 
that “defective allegations of jurisdiction may be 
amended, upon terms, in the trial or appellate 
courts,” if the record on appeal does not affirmative¬ 
ly show the existence of jurisdiction in the district 
court, the court of appeals will grant leave to the 
parties to amend the pleadings to show such ju¬ 
risdiction, and if such jurisdiction is shown the 
court of appeals will decide the questions presented 


3.55 XT.S.—Smith v. Dravo Corp., C. 
A.Ill., 208 F.2(l 388. 

4. TT.S.—Smith v. Dravo Corp.. su¬ 
pra—Bucher v. Kruusse. C.A.Ill., 
200 F.2d 67(5, certiorari denied 
Krau.se v. Bucher, 73 S.Ct. 1141, 
34.'') U.S. 997. 97 D.Ed. 1404. re- 
hearini? denied 74 S.Ct. 17. 34(5 U.S. 
812. 98 I...Kd. 3f)3—Bank of China v. 
Wells Far^o Bank & Union Trust 
Co., C.A.Cal., 190 F.2d 1010—U. S. 
V. Illinois Surety Co.. Ill., 226 F. 
6.63, 141 C.C.A. 409, affirmed 37 S.Ct. 
614, 244 U.S. 376, 61 L.Ed. 1206. 

D.C.—Brownell v. Kaufman. 2.61 F.2d 
374. 102 U.S.App.D.C. 133. 

25 C.J. p 972 note 55. 

In docllninfiT to entertain appeal, 
courts of appeal should make such 
disposition of case as befits its pe¬ 
culiar clrcumstance.s. 

U.S.—In re Cook’s Motors, C.C.A. 

Mass., 142 F.2d 369. 

PermiBsible declBlonB 

(1) Where appeal was taken from 
final judgment and from order over¬ 
ruling motion to set aside verdict 
and enter judgment for defendant, or, 
in the alternative, to order a new 
trial, court of appeals could affirm 
or reverse action of district court 
and enter Judgment non obstante 
veredicto or reverse and remand for 
a new trial, 

U.S.—General American Life Ins. 
Co. V. Central Nat. Bank of Cleve¬ 
land, C.C.A.Ohio, 136 F.2d 821. 

(2) Where district court granted a 
judgment notwithstanding the ver¬ 
dict. or in the event of reversal of 
such judgment on appeal, ordered a 


new trial, court of appeals, in dispos¬ 
ing of appeal, could either affirm 
trial court's action in granting judg¬ 
ment notwithstanding the verdict: 
remand case for a new trial in ac¬ 
cordance w'ith alternative order of 
the court; or hold that the alterna¬ 
tive order granting the new trial was 
an abuse of discretion and reinstate 
the jury verdicts. 

U.S.—Moist Cold Refrigerator Co. v. 
Lou John.son Co., C.A.Or.. 249 F.2d 
246, f-ertiorari denied 78 S.Ct. 1008, 
356 U.S. 968, 2 L.Ed.2d 1074. 

4.6 U.S.—Indemnity Insurance Com¬ 
pany of North America v. Brown- 
ing-Ferris Machinery Co., C.A.Tex., 
227 F.2d 804. 

As to relief granted 

In action for injunction, damages, 
and “other relief” because of alleged 
herding of cattle on Indian reserva¬ 
tion without permit, where que.stion 
of penalty under statute relating to 
feeding of cattle on Indian land was 
not litigated and defendants claimed 
deprivation of jury trial on such 
question, penalty would be set aside 
but judgment would be affirmed in so 
far as it awarded injunction and 
nominal damages. 

U.S.—Connolly v. U. S., C.C.A.Mont., 
149 F.2d 666. 

5. U.S.—^Whitworth v. U. S., Mo., 
114 F. 303, 62 C.C.A. 214. 

25 C.J. p 972 note 56. 

5.5 D.C.—^District of Columbia v. 
Chessin, 61 F.2d 523, 61 App.D.C. 
260. 

S.10 D.C.—District of Columbia v. 
Chessin, supra. 
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Carson v. Jackson, 281 P. 411, 52 
App.D.C. 61. 

Improper question 

In a personal injury action, a ques¬ 
tion concerning a per.son’s drinking 
habits over a twelve months' period 
should not have been asked, but It 
would be going too far to say that it 
constituted reversible error, especial¬ 
ly when it was coupled with an in¬ 
quiry regarding drinking at the time 
of the injury. 

D.C.—Radio Cab v. Houser. 128 F.2d 
604, 76 U.S.APP.D.C. 35. 

0. U.S.—Gillespie v. Yell County, 

Ark., C.C.A.Ark., 124 P.2d 632. 

6.5 U.S.—Emanuel v. Kansas City 
Title & Trust Co., C.C.A.Mo., 127 
F.2d 176. 

7. XT.S.—Emanuel v. Kansas City 
Title & Trust Co., C.C.A.Mo., 127 
F.2d 175—Elzlg V. Gudwangen, C. 
C.A.Minn., 91 F.2d 434—U. S. v. 
Washington Dehydrated Food Co., 
C.C.A.Mo., 89 F.2d 606—Geiger v. 
Tramp, C.C.A.Iowa, 291 F. 353. 

8. U.S.—Stearns-Roger Mfg. Co. v. 
Ruth, C.C.A.Colo.. 87 P.2d 35. 

Bight to partial rBllsf 

Failure of appellee’s counsel, in at¬ 
tempting to sustain entire decree, to 
point out right to partial relief, did 
not prevent reviewing court’s grant¬ 
ing appropriate relief within plead¬ 
ings and evidence. 

U.S.—Turner v. Kirkwood, C.C.A.Okl., 
62 F.2d 256, certiorari denied 53 S. 
Ct. 522, 289 U.S. 724, 77 L.Ed. 1474. 

9. U.S.—^Downer v. Goodwin, C.C.A. 
Kan., 9 F.2d 918. 



§ 301(1) FEDERAL COURTS 

for review but in default of amendment to show 
such jurisdiction, the case will be remanded with 
directions to dismiss it for want of jurisdiction, as 
discussed infra § 301(20). Thus, on appeal from 
dismissal on the merits of a complaint which con¬ 
tains insufficient allegations of diversity of citizen¬ 
ship as ground for federal jurisdiction, either par¬ 
ty will be allowed to augment the record to show 
the requisite diversity of citizenship to establish 
federal jurisdiction, and where the requisite di¬ 
versity of citizenship is shown, the reviewing court 
will dispose of the case on the merits.^ io 

Where the question has become moot, the court 
may refuse to render a decision or pass on the 
merits of the appeal,^® and, as discussed supra § 296 
(18), may dismiss the appeal. Where an appeal 
from an interlocutory or temporary injunction 
granted in an action in which appellee also seeks 
damages becomes moot, the court of appeals in 
dismissing the appeal will hold that what was de¬ 
termined by the court below in issuing such in¬ 
junction is without further force or effect, and 
cannot be relied on as res judicata, as creating an 
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estoppel, or as the law of the case, to the end that 
the issues relating to the claim of damages may be 
tried by the parties free from the effects of such 
injunction, as though it had not been issued.i®-5 

It is the practice of the court of appeals to base 
its decision on more than one ground where the 
record shows there are more existing in favor of 
the litigant who prevails on appeal.^i The court 
has jurisdiction to effectuate its own decree.^2 

Leaving out of consideration the ordinary case 
of a new trial awarded after a judgment has been 
reversed, the court of appeals is without power to 
confer original jurisdiction on, or restore lost ju¬ 
risdiction to, the district court with respect to a 
new trial after the term.^S There is no fixed rule 
governing the granting of leave to apply to the low¬ 
er court for further relief,!^ and the court will re¬ 
fuse to grant it where a proper case therefor is 
not presented.! 5 

It is a general rule that the court will not grant 
relief to a party who has not appealed or com¬ 
plained in the mode provided by law of the judg¬ 
ment or decreebut the court may act sua sponte 


9.5 IJ.S.—Kern v. Standard Oil Co., 
C.A.Mlnn., 228 F.2d 699, opinion 
supplemented on other grrounds 
230 F.2d 954—Illinois Terminal R. 
Co. V. Friedman, C.A.Mo., 208 F.2d 
676, rehearing denied 210 F.2d 229, 

9.10 U.S.—Keene Lumber Co. v. 
Leventhal, C.C.A.Mass., 165 F.2d 
815. 

10. U.S.—McLarty v. Borough of 
Ramsey, C.A.N.J., 270 F.2d 232— 
Benz V. Compania Navlera Hidalgo, 
S. A„ C.A.Or., 205 F.2d 944, certio¬ 
rari denied 74 S.Ct. 135, 346 U.S. 
885, 98 L.Ed. 389—Swanson v. U. 
S., C.A.Neb., 171 F.2d 718—North¬ 
western Light & Power Co. v. 
Town of Milford, Iowa, C.C.A.Iowa, 
82 P.2d 45—Ser-Att B. Field v. 
Wynne, C.C.A.Pa., 62 P.2d 1052. 

Amendment of complaint denied 
Where appeal from dismissal of 
congressional candidate's suit chal¬ 
lenging use of state poll tax as a 
prerequisite of right to vote was not 
taken until after election, reviewing 
court would not authorize candidate 
to amend his complaint as a basis 
for a declaratory Judgment In ab¬ 
sence of any proposed amendment 
that would give federal courts Ju¬ 
risdiction of a real controversy to 
which candidate would be a party. 
U.S.—Michael v. Cockerell, C.C.A.Va., 
161 P.2d 163. 

10.5 U.S.—Benz v. Compania Navi- 
era Hidalgo. S. A., C.A.Or., 205 F. 
2d 944, certiorari denied 74 S.Ct. 
135, 346 U.S. 885, 98 L.Ed. 889. 

11. U.S.—National Labor Relations 


Board v. Sterling Electric Motors, 
C.C.A.. 109 F.2d 194, affirmed 112 
P.2d 63, set aside on other grounds 
114 F.2d 738, motion denied Ex 
parte National Labor Relations 
Board, 61 S.Ct. 67, 311 U.S. 617, 85 
L.Ed, 391, certiorari dismissed Na¬ 
tional Labor Relations Board v. 
Sterling Electric Motors, 61 S.Ct. 
69, 311 U.S. 722, 85 L.Ed. 471. 

12. U.S.—National Labor Relations 
Board v. Stackpole Carbon Co., C. 
C.A., 128 F.2d 188, certiorari denied 
Stackpole Carbon Co. v. National 
Labor Relations Board, 60 S.Ct. 
142, 308 U.S. 605, 84 L.Ed. 506. 

13. U.S,—^Jensen v. New York Life 
Ins. Co., C.C.A.Neb., 59 F.2d 957, 
certiorari denied 63 S.Ct. 80, 287 
U.S, 626, 77 L.Ed. 643—Montgom¬ 
ery V. Realty Acceptance Corpora¬ 
tion, C.C.A.Del., 51 P.2d 642, af¬ 
firmed 52 S.Ct. 215, 284 U.S. 647, 
76 L.Ed. 476. 

14. U.S.—Post V. Beacon Vacuum 
Pump & Electric Co., Me., 89 P. 1, 
32 C.C.A. 151. 

15. U.S.—Boro Hall Corporation v. 
General Motors Corporation, C.C.A. 
N.Y., 130 P.2d 196, certiorari de¬ 
nied 63 S.Ct. 436, 317 U.S. 695, 87 
L.Ed. 656. 

Post V, Beacon Vacuum Pump & 
E. Co., Me., 89 F. 1, 32 C.C.A. 161. 

16. U.S.—Dakota Bldg. & Loan As¬ 
soc. V, Logan, Tex., 66 F. 827, 14 C. 
C.A. 133. 

Appointment of counsel 
Where petitioner in habeas corpus 

proceeding, claiming he was allowed 
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to appeal In forma pauperis, and 
moving for appointment of counsel 
to represent him on appeal without 
having obtained certificate of proba¬ 
ble cause for appeal, was hold under 
process of state court and question 
raised involved interpretation of 
state law, and his remedy lay in ap¬ 
peal to Supreme Court from state 
court decision, court of appeals 
would not appoint counsel even 
though such certificate was no long¬ 
er required under P'cderal Rules of 
Civil Procedure, 28 U.S.C.A. 

U.S.—Schenk v. Plummer, C.C.A.Cal., 
113 F.2d 726, flrse case. 

Necessity of cross appeal 

(1) In a suit by a contractor’s 
surety for exoneration and specific 
performance of an agreement as to 
the use of payments under the con¬ 
tract, where the district court, find¬ 
ing that the surety had broken the 
contract and impliedly finding that 
the breach was substantial, denied 
specific performance but granted ex¬ 
oneration by requiring a payment to 
be deposited as a special trust fund 
for the payment of bills for labor 
and materials, the court of appeals, 
on an appeal by the contractor with 
no cross appeal by the surety, could 
not set aside the decree and direct 
the entry of a decree for specific 
performance on a finding that the 
surety’s breach was unsubstantial. 
U.S.—Morley Const. Co. v. Maryland 
Casualty Co., Mo., 67 S.Ct. 326, 300 
U.S. 186, 81 L.Ed. 693, rehearing 
denied 57 S.Ct. 606, 300 U.S. 687, 81 
L.Ed. 888, conformed to, C.C.A., 90 
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on behalf of a person who is deprived of a right 
and is not served with process and does not ap¬ 
pear. appeal will not be dismissed, however, 

on the ground that it was not taken by anyone au¬ 
thorized to appear for appellant.i® 

The jurisdiction of a court of appeals to review 
one judgment does not give it power to reverse or 
modify another and independent judgment.^®-® 
Where defendant has once been dismissed from a 
cause of action in the district court, the court of 
appeals has no power to set aside the dismissal and 
render judgment against him.^^ The decision of 
a court of appeals becomes final on failure of the 
losing party to apply for certiorari to the United 
States Supreme Court within the time allowed.’ 
The question whether a taxpayer will he denied his 
constitutional rights of a fair hearing in a civil 
tax matter to be heard in the future because a tax 
lien imposed under a jeopardy assessment has made 
unavailable to him his properties can be determined 
only on a post trial study of the whole casc.’®-^^ 

Award of attorney's fees. It has been held that 
an award of attorney’s fees, authorized under rent 
control statute for services rendered tenant on ap¬ 
peal in action to enforce maximum rent ceiling, 
was required to be fixed by lower court and not 
by court of appealsA^-^® 

Transfer to Supreme Court. Where a case has 
been appealed to a court of appeals which should 
have been appealed directly to the Supreme Court, 
the court of appeals should certify it to the Supreme 
Court as provided by statute or rule.’^-^^^ 


§ 301 (2). Delay Pending Decision in Another 
or Higher Court 

An appeal should be disposed of promptly and In 
regular order; although decision may be deiayod pendlnn 
instructions from the Supreme Court, it will not be de¬ 
ferred pending decision of another case In another court 
or the Supreme Court which could not be dispositive of 
the instant appeal. 

The appellee is entitled to have the appeal dis¬ 
posed of promptly and in regular order.’^^-SO De¬ 
termination of an appeal will not be deferred until 
the decision of another case in another court where 
that decision, when made, could not be dispositive 
of the instant appeal.i^-^5 Preparatory to its de¬ 
cisions, however, a court of appeals may ask in¬ 
structions from the Supreme Court.^o When a 
question of jurisdiction is certified by the court of 
appeals to the Supreme Court, it is proper to re¬ 
serve decision meanwhile on the other questions,^! 
but a court of appeals is not bound to withhold a 
decision of other questions presented, because on 
one out of many it desires the opinion of the Su¬ 
preme Court .22 

Speculation as to what action the Supreme Court 
might take, however, does not justify delay of lit¬ 
igation before a court of appeals to await the out¬ 
come of a writ of certiorari in another case then 
before the Supreme Court.22.5 a court of appeals 
which is faced with the necessity of interpreting a 
state statute as viewed through the eyes of another 
state, which statute has not been interpreted by the 
courts of the state, will not withhold federal judg¬ 
ment until a state declaratory judgment action has 
been brought .2210 


P.2d 976, certiorari denied 68 S.Ct. 
2GG. 302 U.S. 748, 82 L.Ed. 678, re¬ 
hearing denied 68 S.Ct. 362, 302 U. 
S. 779. 82 L.Ed. 602. 

(2) Where plaintifC took voluntary 
nonsuit without prejudice, and sub- 
tsequently appealed from judgment 
for defendant on cross action of de¬ 
fendant and defendant did not bring 
a cross appeal, court of appeals 
could do nothing which would af¬ 
fect a subsequent suit by plaintiff 
in Its original demand. 

U.S.—Eastern States Petroleuftci Co. 
V. Gilliland Refining Co., C.C.A. 
Tex., 103 P.2d 186. 

17. U.S.—National Labor Relations 
Board V. Sterling Electric Motors, 
C.C.A., 114 P.2d 738, certiorari dis¬ 
missed 61 S.Ct. 69. 311 U.S. 722. 86 
L.Ed. 471. motion denied Ex parte 
National Labor Relations Board, 
61 S.Ct. 67, 311 U.S. 617, 85 L.Ed. 
391. 

18. U.S.—Sutherland v. American 

Equitable Assur. Co. of New York. 
C.C.A.N.Y., 43 F.2d 973. I 


18.5 IJ.S.—Reed v. Allen. App.D.C., 
52 S.Ct. 532, 286 U.S. 191, 76 L.Ed. 
1054, 81 A.L.R. 703. 

19. U.S.—Griggs v. Nadeau, Minn., 
221 P. 381, 137 C.C.A. 189. 

19.5 U.S.—Bird v. U. S., C.A.Mass., 
241 P.2d 516. 

19.10 U.S.—Lloyd v. Patterson, C.A. 
Ala., 242 P.2d 742. 

19.15 D.C.—Heitmuller v. Berkow, 
171 F\2d 741, 83 U.S.App.D.C. 342. 

19-20 Appeal of judgment based on 
oonstruction of statute deflnlng of¬ 
fense 

D.C.—U. S. V. Waters, 176 P.2d 340, 
84 U.S.App.D.C. 127. 

19.60 U.S.—Lehman v. U. S., C.A.Ill., 
239 F.2d 139. 

19.55 U.S.—Lehman v. U. S., supra. 

Tax case 

Appeal from decision in action by 
divorced wife to recover Income tax¬ 
es paid on amounts she had received 
under agreement from her former 
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husband would not be deferred until 
decision of pending tax court case 
involving right of husband to deduct 
such payments for income tax pur¬ 
poses. 

U.S.—Lehman v. U. S., supra. 

20. U.S.—In re Judith Gap Commer¬ 
cial Co.. D.C.Mont., 1 P.2d 508, re¬ 
versed on other grounds, C.C.A., 6 
F.2d 307. 

21. U.S.—Sun Printing & Publish¬ 
ing Assoc. V. Edwards. N.Y., 121 P. 
826, 68 C.C.A. 162—Pullman’s Pal¬ 
ace-Car Co. v. Central Transp. Co., 
Pa,. 83 P. 1, 27 C.C.A. 889. 

22. U.S.—Sigafus V. Porter, N.Y., 84 
P. 430, 28 C.C.A. 44.3, reversed on 
other grounds 21 S.Ct. 34, 179 U.S. 
116, 46 L.Ed. 113. 

22.6 U.S.—Markham v. Kallimanis. 
C.C.A.Cal., 161 F.2d 146, certiorari 
denied 66 S.Ct. 806, 827 U.S. 788, 
90 L.Ed. 1014. 

22.10 U.S.—Janes v. Sackman Bros. 
Co., C.A.N.Y., 177 P.2d 928. 
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§ 301(3). Appeals from Court of Territory 

On appeal from the supreme court of Puerto Rico in 
a case involving only local law, the court of appeals gen¬ 
erally follows the decisions of the supreme court of 
Puerto Rico and will uphold the decision appealed from 
unless it is patently erroneous or inescapably wrong. 

Under the statute, 28 U.S.C.A. § 1293, which pro¬ 
vides that “the courts of appeals for the First Cir¬ 
cuit shall have jurisdiction of appeals from all 
final decisions of the supreme court of Puerto Rico 
in all cases involving the Constitution, laws or 
treaties of the United States, or any authority ex¬ 
ercised thereunder, in all habeas corpus proceedings, 
and in all other civil cases where the value in con- 
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troversy exceeds $5,000, exclusive of interest and 
costs” the decision of the supreme court of Puerto 
Rico in a case involving only local law, is entitled 
to great weight.22-50 

Generally, the decisions of the supreme court of 
Puerto Rico in matters of local law will be followed 
by the court of appeals, 23 and such was the rule on 
appeals from the supreme court of Hawaii before 
Hawaii became a state.2l In so far as local law is 
involved the decision of the su])reme court appealed 
from must be upheld unless patently erroneous, in¬ 
escapably wrong, or plainly iMconsistcnt witli estab¬ 
lished principles of law.25 The judgment will be 


22.50 U.S.—Successors of C. & J. 
Fantanzzi v. Municipal Assembly 
of Arroyo, Porto Rico, C.C.A.Puer- 
toRico. 295 F. 803, certiorari 
quashed 45 S.Ct. 636, 268 U.S. 699, 
69 L.Ed. 1164. 

23. U.S.—Sancho v. Texas Co., Puer¬ 
to Rico, 60 S.Ct. 349, 308 U.S. 463, 
84 L.Ed. 401—Cami v. Central Vic¬ 
toria, Puerto Rico, 45 S.Ct. 570, 268 
U.S. 409, 69 I..Ed. 1056. 

De Castro v. Board of Cora’rs of 
San Juan, C.C.A.Puerto Rico, 136 F. 
2d 419, afllrmed 64 S.Ct. 1121, 322 

U. S. 451. 88 L.Ed. 1384—Monllor & 
Boscio V. Sancho, C.C.A.Puerto Ri¬ 
co, 136 F.2d 114—Trigo v. People 
of Puerto Rico, C.C.A.Puerto Rico, 
112 F.2d 493—De La Torre v. Na¬ 
tional City Bank of New York, C. 
C.A.PueTto Rico. 110 F.2d 381— 
Reyes v. La Capital De Puerto 
Rico, C.C.A.Puerto Rico, 106 F.2d 
199—Sancho v. Serralles, C.C.A. 
Puerto Rico, 106 F.2d 125—Miranda 

V. People of Puerto Rico, C.C.A. 
Puerto Rico, 101 P.2d 26—Mac¬ 
Leod V. Fernandez, C.C.A.Puerto 
Rico, 101 F.2d 20, certiorari de¬ 
nied Toste V. Macleod, 60 S.Ct. 72, 
308 U.S. 661, 84 L.Ed. 471—Ya- 
Lucoa Sugar Co. v. Sancho, C.C.A, 
Puerto Rico, 96 F.2d 481—Bengoe- 
chea Macias v. Do La Torre & Ra¬ 
mirez. C.C.A.Puerto Rico, 84 P.2d 
894—National City Bank of New 
York V. Garzot, C.C.A.Puerto Rico. 
83 P.2d 476, certiorari denied 57 S. 
Ct. 110, 293 U.S. 686, 81 L.Ed. 431 
—Central Cambalache v. Martinez, 
CJ.C.A.Puerto Rico, 82 F.2d 37—Do- 
menech v. Verges, C.C.A.Puerto 
Rico, 69 F.2d 714—Oliva v. Fernan¬ 
dez. C.C.A.Puerto Rico, 68 F.2d 338 
—Heirs of Franceschi v. Gonzalez, 
C.C.A.Puerto Rico, 62 F.2d 748— 
Sauri v. Sauri, C.C.A.Puerto Rico, 
45 F.2d 90—Villar & Co. v. Conde, 
C.C.A.Puerto Rico, 30 F.2d 588— 
Armstrong v. Goyco, C.C.A.Puerto 
Rico, 29 F.2d 900—Stubbe v. Cor¬ 
dova, C.C.A.Puerto Rico, 23 F.2d 
257—Arocho v. People of Puerto 
Rico, C.C.A.Puerto Rico, 16 F.2d 
90, certiorari denied 47 S.Ct. 477, 


273 U.S. 760, 71 L.Ed. 878—A. 

Hartman & Co. v. Sanchez, C.C.A. 
Puerto Rico, 12 P.2d 649. 

25 C.J. p 973 note 69. 

Apparently erroneous holding 

Courts of appeal will follow insu¬ 
lar courts when construing local 
statutes, especially where statute in¬ 
volves property rights, unless clear¬ 
ly wrong; but where insular statute 
involves per.sonal rights and liberty, 
courts of appeal will not adopt con¬ 
struction by local courts if apparent¬ 
ly erroneous. 

U.S.—Martinez v. People of Porto 
Rico, C.C.A.Puerto Rico, 46 F.2d 
427. 

24. U.S.—^Waialua Agr. Co. v. ChrLs- 
tian, Hawaii, 59 S.Ct. 21, 305 U.S. 
91, 83 L.Ed. 60, rehearing denied 59 
S.Ct. 240, 305 U.S. 673, 83 L.Ed. 436 
—Christian v. Waialua Agr. Co., 
69 S.Ct. 21, 305 U.S. 91, 83 L.Ed. 
60, rehearing denied 59 S.Ct. 240, 
305 U.S. 673, 83 L.Ed. 436. 

Caininos v. Territory of Hawaii, 
C.A.Hawail, 191 F.2d 148, certio¬ 
rari denied 72 S.Ct. .364, 342 U.S. 
918, 91 L.Ed. 686—Walker v. 

O’Brien, C.C.A.Hawaii, 115 F.2d 
956, certiorari denied 61 S.Ct. 829, 
312 U.S. 707, 85 L.Ed. 1139—Hawaii 
Consol. Ry. v. Borthwick, C.C.A. 
Hawaii. 10,5 F.2d 286—Lord v. Ter¬ 
ritory of Hawaii, C.C.A.Hawaii, 79 
P.2d 761—Yoshizawa v. Hewitt, C. 
C.A.Hawaii, 52 F.2d 411, 79 A.L.R. 
317—Hill V. Carter, C.C.A.Hawaii, 
47 F.2d 869, certiorari denied 52 S. 
Ct. 10, 284 U.S. 625, 76 L.Ed. 532— 
Honolulu Rapid Transit Co. v. 
Wilder, C.C.A.Hawaii, 36 F.2d 159 
—Notley V. McMillan, C.C.A.Ha¬ 
waii, 16 F.2d 273—U. S. Fidelity & 
Guaranty Co. v. Vicars, C.C.A.Ha¬ 
waii, 10 F.2d 474—^Halsey v. Ho Ah 
Keau, C.C.A.HawaiI. 295 F. 636— 
Ewa Plantation Co. v. Wilder, C.C. 
A.Hawaii, 289 F. 664—Territory of 
Hawaii v. Hutchinson Sugar Plan¬ 
tation Co., C.C.A.HawaU, 272 F. 
856. 

Hawaii.—Hakalau v. De La Nux, 35 
Hawaii 59. 

25 C.J. p 973 note 70. 
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25. U.S.—People of Puerto Rico v. 
Rubert Hermanos, Inc., Puerto Ri¬ 
co, 62 S.Ct. 771, 315 U.S. 637. 86 L. 
Ed. 1081—Waialua Agr. Co. v. 
Christian, Hawaii, 59 S.Ct. 21, 305 
U.S. 91, 83 L.Ed. 60, rehearing de¬ 
nied 59 S.Ct. 240, 305 U.S. 673, 83 
L.Ed. 436—Christian v, Waialua 
Agr. Co., Hawaii, 58 S.Ct. 21, 805 
U.S. 91, S3 L.Ed. 60, rehearing de¬ 
nied 59 S.Ct. 240, 305 U.S. 073, 83 
L.Ed. 436. 

San Miguel & Cia., Inc. v. Supe¬ 
rior Court of Puerto Rico, C.A. 
Puerto Rico, 266 F.2d 333—Rosello 
v. Hnos, Inc. v. Figueroa, C.A.Puer- 
to Rico, 233 F.2d 248—Monagas v. 
Vidal, C.A.Puerto Rico, 170 F.2d 99, 
certiorari denied 69 S.Ct. 483, 336 

U. S. 911, 93 L.Ed. 444—De J. Cor¬ 
dero V. Prensa Insular De Puerto 
Rico, C.A.Puerto Rico, 169 F.2d 229 
—Barcelo & Cia v. Buscaglia, C.C. 
A.Puerlo Rico. 169 F.2d 82—Rullan 

V. Buscaglia, C.C.A.Puerto Rico, 168 
F.2d 401, cfii’tiorari denied 09 S.Ct. 
131, 335 U.S. 857, 93 L.Ed. 404— 
Pioneer Mill Cl. v. Victoria Ward, 
C.C.A.Hawaii, 158 F.2d 122, certio¬ 
rari denied 67 S.Ct. 97a, 330 U.S. 
838. 91 L.Ed. 1285—Buscaglia v. 
Liggett & Myers Tobacco Co., C.C. 
A.PuertoRico, 149 F.2d 493—Bal- 
lester-Ripoll v. Court of Tax Ap¬ 
peals of Puerto Rico, C.C.A.Puerto 
Rico, 142 F.2d 11, certiorari denied 
65 S.Ct. 66. 323 U.S. 723, 89 L.Ed. 
581—Board of Com’rs of San Juan 
V. De Castro, C.C.A.Puerto Rico, 116 
P.2d 806, certiorari denied 62 S.Ct. 
61. 314 U.S. 614, 86 L.Ed. 496— 
Municipality of Guayanilla v. Pub¬ 
lic Service Commission of Puerto 
Rico, C.C.A.Puerto Rico, 116 F.2d 
15, certiorari denied 61 S.Ct. 1108. 
313 U.S. 587. 85 L.Ed. 1543—Trigo 
V. People of Puerto Rico, C.C.A. 
Puerto Rico, 112 F.2d 493—De La 
Torre v. National City Bank of 
New York, C.C.A.Puerto Rico, 110 
F.2d 976, certiorari denied De La 
Torre v. First Nat. Bank, 61 S.Ct. 
24, 311 U.S. 666, 85 L.Ed. 428—Ya- 
bucoa Sugar Co. v. United Porto 
Rican Bank, C.C.A.Puerto Rico, 59 
F.2d 492—Cabo Rodriquez v. 
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affirmed where the points raised by appellant do Rico, however, are not technically conclusive.25-i5 
not involve the Constitution, laws, or treaties of The rule requiring the court of appeals to accord 
the United States, and there is no showing of the deference to the decision of the supreme court of 
absence of a fair trial or a denial of due process. Puerto Rico does not reduce the duty of the court 
If it is found that the rule adopted by the terri- of appeals to performance of a mere mechanical 
torial tribunal is an intelligible one, not shown to be function or minimize the importance or dignity of 

out of harmony with the local law or practice, it its appellate function in such cases.25-20 it has 

is not to be rejected because the court of appeals been held that where the court of appeals has 
thinks a better one could have been devised or be- approved one construction of a local statute by the 

cause it finds it out of harmony with its traditional supreme court of Puerto Rico, it will not follow 

system of law and statutory construction.25.5 construction of such statute.25.25 

When the insular or territorial court, in interpret¬ 
ing a local statute, reaches a result which is rca- On appeal from the district court of the Ter- 

sonable and consistent with the language contained ritory of Alaska before Alaska became a state, the 

therein, the court of appeals may not upset its de- court of appeals could exercise its independent 


termination.25.10 

The decisions of the supreme 


Annud, C.C.A.Puerto Rico, 54 F.2d 
685—Yoshizawa v. Hewitt, C.C.A. 
Hawaii, 62 F.2d 411, 70 A.T..R. 317 
—Territory of Haw'aii v. Gay, C.C. 
A.IIawaii, 62 F.2d 350, certiorari 
denied 62 S.Ct. 131. 284 U.S. 077, 
70 Li.Ed. 572—Ramu v. Succession 
of Verges, C.C.A.Puerto Rico, 42 F. 
2d 976—Gerardino v. People of 
Porto Rico, C.C.A.Puerto Rico, 20 
F.2d 517—NogUera v. Fuertes, C.C. 
A.Puerto Rico, 8 F.2d 115—Polanco 
V. Gofflnet, C.C.A.Puerto Rico, 4 F. 
2d 74—Plazuela Sugar Co. v. Al¬ 
varez, C.C.A.Puerto Rico, 295 F. 511 
—Quinones v. Borras, Munoz & Co., 
C.C.A.Puerto Rico, 293 F. 390~Ewa 
Plantation Co. v. Wilder, C.C.A.Ha- 
waii, 289 F. 064—GofFinet v. Polan¬ 
co. C.C.A.Puerto Rico, 287 F. 29— 
Castle V. Castle, C.C.A.Hawaii, 281 
F. 609—Fordham v. Marrero. C.C. 
A.Puerto Rico, 273 F. 61—Territory 
of Hawaii v. Hutchin.son Sugar 
Plantation Co., C.C.A.Hawaii, 272 
F. 866—Succession of Garcia v. 
Hernandez, C.C.A.Puerto Rico, 270 
F. 455. 

Hawaii.—Hakalau v. De La Nux, 35 
Hawaii 59. 

25 C.J. p 973 notes 69, 70. 

scare diaagreemeii.t w'ith Puerto Ri¬ 
can tribunal’s interpretation of act 
of local legislature is not sufficient 
to justify reversal of judgment of 
the Puerto Rican tribunal on such a 
local matter, even though such tri¬ 
bunal chose what might seem, on 
appeal, to be the less reasonable of 
two possible Interpretations. 

US.—Sancho v. Texas Co.. Puerto 
Rico, 60 S.Ct. 349, 308 U.S. 463, 84 
L.Ed. 401. 

Donht as to meaninar of amhifirnous 

statata should be resolved in favor 
of the construction placed on it by 
the supreme court of the territory. 
U.S.—United States Fidelity & Guar¬ 
anty Co. V. Henry Waterhouse 


judgment on all 

court of Puerto cral, or local.25 


Trust Co., C.C.A.Hawaii, 11 F.2d 
497. 

Term of office 

Holding by supreme court of Puer¬ 
to Rico that city manager of San 
Juan W'as appointed for only four 
years provided that during such time 
he observed good behavior was not 
so inescapably wrong as to warrant 
setting holding aside, even though 
court of appeals if free to do so 
would reach a different conclusion. 
Xj.s.—Dc Castro v. Board of Com’r.s 
of San Juan, C.C.A.Puerto Rico, 136 
F.2d 419, affirmed 64 S.Ct. 1121, 322 
IT.S. 451, 88 li.Ed. 1384. 

Vacation of decision "by aatuilly di¬ 
vided court 

Where supreme court of Puerto 
Rico, while there w'as one vacancy, 
by an equally divided court affirmed 
judgment of district court, and court 
of appeals determined that such de¬ 
cision was not inescapably wrong or 
patently erroneous, and hence could 
not reverse the judgment, court of 
appeals vacated the judgment of su¬ 
preme court and remanded case to 
that court for reconsideration by it 
after vacancy was filled and court 
had full complement. 

U.S.—Sosa-Millan v. Sosa-Escohar, C. 
C.A.Puerto Rico, 154 P.2d 886. 

Decision held not plainly erroneoue 

U.S.—Sancho v. Texas Co., Puerto 
Rico, 60 S.Ct. 349, 308 U.S. 463, 84 
L.Ed. 401—Waialua Agr. Co. v. 
Christian, Hawaii, 69 S.Ct. 21, 305 
U.S. 91, 83 L.Ed. 60, rehearing de¬ 
nied 69 S.Ct. 240, 305 U.S. 673, 83 
L.Ed. 436—Christian v. Waialua 
Agr. Co.. 59 S.Ct. 21, 305 U.S. 91. 83 
L.Ed. 60, rehearing denied 69 S.Ct. 
240, 305 U.S. 673, 83 L.Ed. 436. 

Meagher v. Eastern Iron & Metal 
Co., C.A.Hawail, 226 F.2d 841, cer¬ 
tiorari denied 76 S.Ct. 306, 360 U.S. 
933. 100 L.Ed. 815—Caminos v. Ter¬ 
ritory of Hawaii, C.A.Hawaii, 191 
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questions, whether federal, gen- 


F.2d 148, certiorari denied 72 S.Ct. 
364. 342 U.S. 918, 96 L.Ed. 686— 
Walker v. O’Brien, C.C.A.Hawaii, 
115 F.2d 956, certiorari denied 61 
S.Ct. 829, 312 U.S. 707, 86 L.Ed. 
1139—Hawaii Consol. Ry. v. Borth- 
wick, C.C.A.Hawaii, 105 P.2d 286— 
Lord V. Territory of Hawaii, C.C. 
A.Hawaii, 79 P.2d 761—Honolulu 
Rapid Transit (.'!o. v. Wilder, C.C.A. 
Hawaii, 36 F.2d 159. 

>.5 U.S.—De Castro v. Board of 
Com’r.s of San Juan, Puerto Rico, 
64 S.Ct. 1121, 322 U.S. 451, 88 Li. 
Ed. 1384. 

Ruscaglia v. Liggett & Myers 
Tobacco Co., C.C.A.Puerto Rico, 149 
P.2d 493. 

25.10 U.S.—Monllor & Boscio v. 
Sancho, C.C.A.Puerto Rico, 136 P.2d 
114. 

25.15 U.S.—De Castro v. Board of 
Com’rs of San Juan, C.C.A.Puerto 
Rico, 136 F.2d 419, affirmed 64 S. 
Ct. 1121, 322 U.S. 451, 88 L.Ed. 
1384—Successors of C. & J. Fan- 
tanzzi v. Municipal Assembly of 
Arroyo, Porto Rico, C.C.A.Puerto 
Rico. 295 F. 803. certiorari quashed 
45 S.Ct. 635, 268 U.S. 699, 69 L.Ed. 
1164. 

25.20 U.S.—De Castro v. Board of 
Com’rs of San Juan, Puerto Rico, 
64 S.Ct. 1121, 322 U.S. 451, 88 L. 
Ed. 1384. 

Buscaglia v. Liggett & Myers 
Tobacco Co., C.C.A.Puerto Rico, 149 
F.2d 493. 

25.25 U.S.—Porto Rico Coal Co. v. 
Domenech, C.C.A.Puerto Rico, 41 F. 
2d 183. 

26. U.S.—Carscadden v. Territory of 
Alaska, C.C.A.Alaska. 106 F.2d S77. 
Status of district court of Alaska see 
infra § 314. 

The **inaiiifest •xvof* role which 
has been applied in the case of re¬ 
views of decisions of the territorial 
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§§ 301(4)-301(5) FEDERAL COURTS 


§ 301(4). Decision on Consent or Stipulation, 
or by Divided Court; Double Ap¬ 
peals 

A court of appeals may render its decision on the 
consent or stipulation of the parties or by a divided court, 
even though the reasons of the majority for the decision 
are not in accord. 

It is generally permissible for the court to ren¬ 
der its decision on the consent or stipulation of the 
parties to the cause that the judgment be reversed.-'^ 

Double appeals. Where, pending an appeal from 
an interlocutory order, a final order in the same 
case is affirmed, the only order that need be made 
on the appeal from the interlocutory decree is that 
the order has been superseded by the final decree.^® 

Decision by divided court. Where a majority, or 
other required number, of the judges agree to af¬ 
firm the judgment of the lower court, it is not ma¬ 
terial that their conclusions are based on different 


reasons.29 

§ 301(5). Remand without Decision 

The court of appeals has power to remand a case 
without decision, and will do so in a proper case to enable 
the court below to determine certain issues or make spe¬ 
cific findings, or to enable a party to move for a new trial 
or amend his pleadings. 

The court of appeals has power without deter¬ 
mining and disposing of the cause to remand it 
to the lower court for further proceedings, where 
the record is not in condition for the appellate 
court properly to decide the questions presented 
with justice to all parties concerned,30 or where the 
case has been tried on a wrong theory,or where 
it appears that there is now available additional 
evidence of substantial significance.3l-5 

In a proper case the appellate court may remand 
for the purpose of determining certain issues or 
questions,32 including the determination of questions 


courts of Puerto Rico and Hawaii 
is not applicable on review of a de¬ 
cision of the district court of the 
Territory of Alaska. 
tl.S.—Carscadden v. Territory of 
Alaska, C.C.A.Alaska, 106 K.2d 377. 

27. U.S.—U. S. V. Pope, C.C.A.Tex., 
91 F.2d 557—Texas Consol. The.a- 
tres, Inc., v. Pittman, C.C.A.Tex,, 
94 P.2d 203, certiorari dismissed 59 
S.Ct. 40, 305 U.S. 3, 83 R.Ed. 5. 

28. U.S.—Howard Bros. Mfg. Co. v. 
Gibbs Loom Harness & Reed Co., 
Mass., 167 F. 676, 85 C.C.A. 348. 

29. U.S.—-Burak v. U. S., C.C.A. 
Wash., 101 F.2d 137, certiorari de¬ 
nied 60 S.Ct. 126, 308 U.S. 595, 84 
L.Ed. 4 98. 

Affirmance where court of appeals 
evenly divided see Infra § 301(9). 

30. U.S.—Cramp Shipbuilding Co. v. 
U. S., C.A.Pa., 193 F.2d 469—Hum¬ 
ble Oil & Refining Co. v. State Tax 
Commission of New Mexico, C.C.A. 
N.M., 78 F.2d 108—Underwood v. 
Commissioner of Internal Revenue, 
C.C.A., 56 F.2d 67—Columbus Gas 
& Fuel Co. v. G!ity of C"!olum})Us, C. 

C. A.Ohio, 55 F.2d 56—Finefrock v. 
Kenova Mine Car Co., C.C.A.W.Va.. 
22 F.2d 627—Freedom Oil Works 
Co. V. Pittsburgh, C., C. & St, L. Ry. 
Co., Pa., 254 F. 800, 166 C.C.A. 246— 
Pfeil V. Jamison, Pa., 245 F. 119, 
167 C.C.A. 415. 

4 C.J. p 1115 note 39. 

Sntry of Jnagxnent 

Where appeal was premature be¬ 
cause Judgment had not been enter¬ 
ed on claim for damages, case would 
be remanded for entry of judgment 
on such claim. 

D.C.—Fleming v. Van Der Loo, App. 

D. C., 160 F.2d 905. 

scoot case 

here appeal was dismisaed as 


moot, findings of fact and conclusions 
of lav/ on which district court rested 
its deoi.slon would be set aside and 
case remanded for such further pro¬ 
ceedings as may be appropriate. 
D.C.—^National Bible Knowledge 

Ass’n V. Dumont Broadcasting 
Corp., 239 P.2d 74, 99 U.S.App.D.C. 
254. 

Decree based on findings of dlsgual- 
Ified master 

Court of appeals will not pass on 
merits of controversy where district 
court decree was based on findings of 
.special master and master was dis¬ 
qualified to act because of interest 
in outcome. 

U.S.—In re Volland, C.C.A.Ill., 69 F.2d 
476. 

Remand to dlsmisB motion for want 
of jnriadiotion 

Plaintiff's motion to set aside an 
order dismissing action on ground 
that plaintiff’s then attorney had no 
authority to dismiss the action on 
merits, and that plaintiff had Just 
learned that without such authority 
his attorney's action was improper, 
was properly denied, where record 
showed that order dismissing action 
on merits was made, not on consent 
of plaintiff’s attorney, ?jut over his 
protest, and case will be remanded 
with directions to dismiss the mo¬ 
tion for want of Jurisdiction. 

U.S.—De Fillppis V. Chrysler Sales 
Corporation, C.C.A.N.Y., 127 F.2d 
630. 

31. U.S.—Underwood v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
56 F.2d 67—Finefrock v. Kenova 
Mine Car Co., C.C.A.W.Va., 22 F.2d 
627. 

31.5 U.S.—^Bank of China v. Wells 
Fargo Bank & Union Trust Co., 
C.A.Cal., 190 F.2d 1010. 
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32. U.S.—U. S. V. Martin, C.A.Colo., 

267 P.2d 764—Mauser v. United Sec. 
Life. C.A.Ariz., 267 F.2d 3—Nation¬ 
al Am. Fire Ins. Co. of Omaha v. 
U. S.. C.A.Cal., 171 F.2d 206—Fred 
Wolferman, Inc., v. Gustafson, C. 
A.Mo., 169 P.2d 769. 

Pennsylvania v. Maryland Fidel¬ 
ity & Deposit Co., C.C.Pa., 180 F. 
292. 

D.C.—^U. S. V. Davidson Transfer & 
Storage Co., 259 P.2d 802, 104 U.S. 
App.D.C. 72, reversed on other 
grounds 79 S.Ct. 904, 359 U.S. 464, 
3 L.Ed.2d 952. 

4 C.J. p 1117 note 66. 

To reconsider motion 

Where at time of issuance of or¬ 
der denying motion for restraint of 
sale of certain property defendant 
had been adjudicated bankrupt, and 
such fact was brought to attention of 
court of appeals by Intervention of 
trustee in bankruptcy, and was not 
Ijefore the trial court, court of ap¬ 
peals would remand case to court for 
reconsideration of motion in light of 
pendency of bankruptcy proceedings. 
D.C.—Armentrout by Columbia Fed¬ 
eral Sav. & Loan Ass’n, 263 P.2d 
876, 102 U.S.App.D.C, 354. 

Case remaaded to determine 

(1) Intent of testator at time of 
making his will. 

D.C.—Baker v. National Sav. & Trust 
Co., 181 F.2d 273, 86 U.S.App.D.C. 
161. 

(2) Whether deceased died Intes¬ 
tate leaving no debts. 

U.S.—McKee v. Jamestown Baking 
Co., C.A.Pa., 198 F.2d 551, 

(3) Whether determination by 
Armed Services Board of Contract 
Appeals with respect to whether con¬ 
tract was an at-call agreement not 
binding on the government or a re- 
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presented such as the jurisdiction of the court, 33 
or w hether the trial court, in the exercise of its dis¬ 
cretion, should have entertained an action for a 
declaratory judgment,33.5 or for the purpose of 
supplementing the record by evidence of additional 
matter.3310 it may also remand a case to enable 
appellant to make application in the district court 
for permission to file a bill of review,33.15 or to 
move for a new trial on the ground of new evi¬ 
dence discovered after the taking of the appeal,3^ 
or for a new trial on the ground that due to the 
de?ith of the court reporter a transcript of the 
evidence could not be obtained.34.5 

Where an appeal is taken, Rule 59 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., relating to 
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new trials and amendment of judgments does not 
bar a party from applying to the court of appeals 
for leave to present newly-discovered evidence,34-10 
and the appeal transfers the disposition of the appli¬ 
cation to the appellate court34-i5 which has power to 
grant it.34.20 Jq secure a rehearing on newly dis¬ 
covered evidence, the moving party must show 
that he has exercised due diligence to secure such 
evidence and that it will be of such weight and 
importance as to necessitate a different conclu- 
sion,34.25 and the application will be denied where 
such evidence would not have justified a different 
conclusion than that reached even though diligence 
was shown.34.30 xhe court will not remand a case 
to allow the presentation of evidence which was 


quiremonts contract binding on it 
was fraudulent, capricious, arbitrary, 
or so gfrossly erroneous as necessari¬ 
ly to imply bad faith or was not sup¬ 
ported by substantial evidence. 

U.S.—Lowell O. We.st Lumber Sales 
V. U. S., C.A.Cal., 270 F.2d 12. 
Sloaiflcatlon of Jadgrment 

Where trial court in sranting tem¬ 
porary injunction against unfair la¬ 
bor practice pending final determina¬ 
tion by national labor relations 
board could reasonably have antici¬ 
pated an early decision by board, but 
ten months had passed without ac¬ 
tion by board, cause was remanded 
to trial court to determine in exer¬ 
cise of its discretion whether under 
circumstances writ should be modi¬ 
fied or terminated prior to final adju¬ 
dication of board. 

U.S.—United Broth, of Carpenters 
and Joiners of America, Di.st. Coun¬ 
cil of Kans.as City, Mo., and Vicin¬ 
ity, A. F. of L., V. Sperry, for and 
on Behalf of N.L.R.B., C.A.Kan., 
170 F.2d 863. 

33. U.S.—Miller v. First Service 

Corporation, C.C.A.N.D., 84 F.2d 

680, 109 A.L.R. 1179. 

St. Louis Smelting & Refining! 
Co. V. Nix, C.C.A.Okl., 272 F. 977. i 

i 

33.5 U.S.—Guardian Life Ins. Co. of 
America v. Kortz, C.C.A.Colo., 151 
F.2d 582. 

33.10 D.C.—Wong Kay Suey v. Rog¬ 
ers, 26G F.2d 931, 105 U.S.App.D.C. 
333. 

33.15 U.S.—Goldman Theatres 
V. Loew’s, Inc., C.C.A.3, 163 F.2d 
241. 

34. U.S.—Capital Transp. Co. v. 
Compton, C.A.Ark., 187 F.2d 844— 
Isgrig V. U. S., C.C.A.Md., 109 F.2d 
131. 

Procedure 

(1) A motion for new trial on 
ground of newly discovered evidence 
may be filed under federal rules up 
; until expiration of the three months 


allowed for taking an appeal, even 
though appeal has already been tak¬ 
en, the proper procedure being to file 
a motion with district court for new 
trial and then petition court of ap¬ 
peals to remand case to district court 
in order that it may pass on the mo¬ 
tion, 

U.S.—Wm. Goldman Theatres v. 
Loew’s, Inc., C.C.A.3. 163 F.2d 241. 

(2) Where there was pending be¬ 
fore court of appeals a motion on 
liehalf of appellants to set aside 
judgment of federal district court 
and allow appellants a new trial on 
ground of newly discovered evidence, 
and brief of appellants on the. mo¬ 
tion, in addition to asking for new 
trial, alternatively urged that court 
of appeal.s permit district court to 
consider the motion, the latter re¬ 
quest was in accord with proper prac¬ 
tice, and court of appeals would pass 
on the motion in that light. 

XJ.S.—Zig Zag Spring Co. v. Comfort 
Spring Corp., C.A.N.J., 200 F.2d 

901. 

Jurisdiction after expiration of term 

After di.smissal and remand on ap¬ 
peal. on discovery of new evidence, 
the decree being interlocutory, the 
district court is not deprived of pow¬ 
er to set aside its decree and reopen 
the case because a term expired 
while the appeal was pending. 

U.S.—^Wagner v. Meccano, Limited, 
Ohio, 235 F. 890, 149 C.C.A. 202. 

imposition of terms 

Where application to reopen patent 
case, based on alleged newly discov¬ 
ered evidence, came after trial and 
hearing and decision on appeal, it is 
discretionary with court to impose 
terms. 

U.S.—Gairing Tool Co. v. Eclipse In¬ 
terchangeable Counterbore Co., C. 
C.A.Mich., 48 P.2d 73. 

Xiaches 

On application for leave to file pe¬ 
tition in district court to reopen pat¬ 
ent case, based on alleged newly dis- 

1325 


covered evidence, showing of laches 
was insufilcient to defeat application. 
U.S.—Gairing Tool Co. v. Eclipse In¬ 
terchangeable Counterbore Co., su¬ 
pra. 

34.5 U.S.—Herring v. Kennedy-Her- 
ring Hardware Co., C.A.Tenn., 261 
P.2d 202. 

Dspenaeut on fault of appellant 

Reviewing court would direct dis¬ 
trict court to investigate matters and 
to determine whether fair record 
could be prepared or whether any in¬ 
ability to prepare such record was 
due to inexcusable neglect of appel¬ 
lant to preserve his rights, in which 
cases reviewing court, would deny 
motion to remand, or whether with¬ 
out fault of appellant, or because of 
failur(3 of appellee to fully co-operate, 
record could not be prepared, in 
which event reviewing court would 
remand matter for new trial. 

U.S.—Herring v. Kennedy-Herring 
Hardware Co., C.A.Tenn., 261 F.2d 
202 . 

34.10 U.S.—Chicago & W. I. R. Co. 

V. Chicago & E. R. Co., C.C.A.111., 
140 F.2d 130, certiorari denied 64 
S.Ct. 1157. three cases3. 322 U.S. 
747. 88 L.Ed. 1579, rehearing de¬ 
nied 64 S.Ct. 1284, three cases, 322 

U. S. 772, 88 L.Ed. 1596. 

34.15 U.S.—Chicago & W. I. R. Co. 
j V. Chicago & E. R. Co., supra. 

34.20 U.S.—Chicago & W. I. R. 

V. Chicago & E. R. Co., supra. 

34.25 U.S.—Chicago & W. I. R. Co, 
V. Chicago & E. R. Co., supra— 
Rome Grader & Machinery Corp. v. 
J. D. Adams Mfg. Co., C.CJV..lnd., 
136 F.2d 617. 

34.30 U.S.—Chicago & W. I. R. Co. 
V. Chicago & E. R. Co., C.C.A.Ill., 
140 F.2d 130, certiorari denied 64 
S.Ct. 1157, three cases, 322 U.S. 747, 
88 L.Ed. 1579, rehearing denied 64 
S.Ct. 1284, three cases, 322 U.S. 
772, 88 L.Ed. 1696. 
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admittedly available for introduction before the 
lower court.^^*35 

A case will be remanded where the causes were 
not submitted below on a record fully developing 
them and were not tried below on their merits as 
real causes, but as hypothetical causes for the 
purpose of obtaining an advisory or interlocutory 
opinion on the causes thus hypothesized.34.40 A 
case may also be remanded to the district court 
with directions that it retain jurisdiction without 
further action pending a determination in the state 
court of a state rule of law involved.34.4a 

Ordinarily, where there is a failure of the trial 
court to make necessary findings, the court of ap¬ 
peals will not dismiss the appeal,34.50 but it will va¬ 
cate the judgment34.56 and remand the case in order 
that such findings may be made;36 and where the 
trial court sustains objections to a master’s find¬ 
ings without identifying the particular objections 
or showing how the findings are erroneous, the 
case will be remanded so that the trial court may 
show with specificity wherein the master’s findings 

are clearly erroneous.^^.s 

A failure by the trial court to make findings, how¬ 
ever, does not always require a remand if a com¬ 
plete understanding of the issues may be had with¬ 
out the aid of separate findings,^'''-!^ and a court 
of appeals need not remand, and can consider the 
merits where general findings of the trial court 
clearly indicate the basis for its decision.36 Also, 
where the trial judge did not discuss a particular 


question of fact or make any finding bearing there¬ 
on but all evidence with respect thereto was docu¬ 
mentary, the court of appeals need not remand for 
a finding by the lower court.3<> ^ On the other 
hand, the failure of the district court to find a 
fact essential to a party’s recovery cannot be sup¬ 
plied by the appellate court even though the latter 
thinks the evidence in the record warrants it.37 

A court of appeals will not authorize the dis¬ 
trict court to make, nunc pro tunc, a finding of 
lack of reason for delay in entering judgment, 
which, under Federal Rules of Civil Procedure, 
Rule 54(b), 28 U.S.C.A., is necessary to the entry 
of final judgment on part only of multiple claims 
sued on, where the trial judge is dead and such 
order would not in truth reflect the deceased trial 
judge’s intentions.37-5 

Where, except for the pendency of an appeal 
from a judgment of dismissal, the district court has 
power to allow an amendment to the complaint, 
plaintiff may move in the court of appeals to dis¬ 
miss the appeals and thereby reinstate the district 
court’s jurisdiction, or, in the alternative, the ap¬ 
pellate court may, on request from the trial court, 
remand the case,33 but in the al)sence of such mo¬ 
tion or request, the court of appeals has no power 
to vacate the judgment and remand the case so that 
plaintiff can present a motion for leave to file an 
amended complaint.3^> Where the case is to be 
tried again, it is not desirable for the court of ap¬ 
peals to discuss the evidence in detail.39-5 


34.35 U.S.—Webber v. C. I. It., C.A. 
10, 219 F.2d 834. 

34.40 U.S.—-McDonald v. Kershaw. 

Butler, Engineers, Limited, C.A. 
Ala., 172 F.2d 798. 

34.45 U.S.— Yellow Cab Co. v. City 

of Chicago, C.A.Ill., 186 F.2d 946. 

34.50 U.S.—Graham v. U. S., C.A. 
Cal.. 243 F.2d 919. 

34.55 U.S.—Graham v. U. S., supra. 

35. U.S.—Cross v. Pasley, C.A.Mo., 
267 F.2d 824—Graham v. U. S., C.A. 
Cal., 243 F.2d 919—Timetrust, Inc. 
V. Securities and Exchange Com¬ 
mission, C.C.A.Cal., 130 F.2d 214— 
Knapp V. Imperial Oil & Gas Prod¬ 
ucts Co., C.C.A.W.Va., 130 F.2d 1— 
Hubshman v. Louis Keer Shoe Co., 
C.C.A.Ill., 129 F.2d 137—Heifer v. 
Corona Products, C.C.A.Ark., 127 
F.2d 612—Fitzhugh v. Smith, C.C. 
A.Ark., 97 P.2d 893—Clarke v. Gold 
Dust Corporationi» C.C.A.N.J., 91 F. 
2d 12—Horwitz v. New York Life 
Ins. Co., C.C.A.Or., 80 F.2d 295— 
Siano v. Helvering, C.C.A.N.J,, 79 
F.2d 444—Humphrey v. Helgerson, 
C.C.A.Iowa, 78 F.2d 484—Wyant v. 


Caldwell. C.C.A.W.Va.. 67 F.2d 374 
—Meadows v. Cheshire, C.C.A.N.C., 
68 F.2d 628—Parker v. St. Sure, C. 

C. A.Cal., 53 F.2d 706. 

D.C.—Eden v. Lauriat, 254 F.2d 339, 
103 U.S.App.D.C. 2—Campbell v. 
Campbell. 170 F.2d 809, 83 U.S.App. 

D. C. 237. 

New trial 

Where case may be heard by a 
judge who did not hear the witness¬ 
es testifying viva voce, the remand 
must be for a new trial. 

U.S.—Stokes V. Reeves, C.A.Mont., 
246 F.2d 700. 

35.5 U.S.—Krinsley v. United Art¬ 
ists Corp., C.A.I11., 225 F.2d 579. 
35.10 U.S.—Graham v. U. S., C.A. 
Cal., 243 F.2d 919. 

36. U.S.—Graham v. U. S.. C.A.Cal., 
243 F.2d 919—Huszar v. Cincinnati 
Chemical Works, C.A.Ohio, 172 F. 
2d 6—Commissioner of Internal 
Revenue v. Wragg, C.C.A., 141 F.2d 
638—Hazel tine Corporation v. Gen¬ 
eral Motors Corporation, C.C.A. 
Del., 131 F.2d 34—Knapp v. Im¬ 
perial Oil & Gas Products Co., C.C. 
A.W.Va., 130 F.2d 1—Girard Trust 
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Co. V. Amsterdam, C.C.A.F'ln., 128 
F.2d 376—B,aldwin Rubber Co, v. 
Paine & Williams Co., C.O.A.Mich., 
99 F.2d 1. 

To avoid delay 

Where no point was made of fail¬ 
ure of record to contain special find¬ 
ings of fact and conclusions of law 
in case which was tried without jury, 
court of appeals would pass on and 
decide the issues without remanding 
case for making and inclusion of 
formal findings and conclusions, to 
the end that delay might be avoided. 
U.S.—Girard Trust Co. v. Amster¬ 
dam, C.C.A.Fla., 128 F.2d 376. 

36.5 U.S.—McComb v. Utica Knit¬ 
ting Co., C.C.A.N.Y., 164 F.2d 670. 

37. U.S.—Hubshman v. Louis Keer 
Shoe Co., C.C.A.Ill., 129 F.2d 137. 

37.5 U.S.—Matanuska Val. Lines v. 
Neal, C.A.Alaska, 229 F.2d 136. 

38. U.S.—U. S. v. Newbury Mfg. Co., 
C.C.A.Mass., 123 F.2d 463. 

39. U.S.—U. S. V. Newbury Mfg. 
Co., supra. 

39.6 U.S.—Norfolk & W. Ry. Co. v. 
White, CA.W.Va., 184 F.2d 937. 
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A case will not be remanded where the record on 
appeal sufficiently presents the issues involved, 
or the proof as to a particular contention is suf- 
ficient,3^^ l5 nor will a case be remanded to permit 
the introduction of evidence with respect to mat¬ 
ters not in issue in the case.^^-^o Moreover, un¬ 
less the reviewing court is of the opinion that, on 
the showing made before it, the lower court would 
])r()l)ably be justified in granting, or would be dis- 
})os( d to grant, the relief sought, a court of appeals 
will not grant a motion to remand a case pending 
on appeal for the purpose of enabling movant to 
move or petition the lower court for specified re¬ 
lief's 9.25 as, for a new trial on the ground of 

newly discovered evidence, or a bill of review 
on the ground of newly discovered evidencc.^^-^^ 

After an issue has been properly framed by the 
pleadings, submitted to, and tried by, the trial court, 
and findings and judgment adverse to plaintiff 
there made, a court of appeals will not erase the 
entire record by granting plaintiff’s own motion 
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to remand with instructions to vacate the judgment 
and to dismiss the action for lack of jurisdic- 
tion.39-40 cause will not be remanded so as to 
enable the trial court to pass on a belated motion 
to correct an order of dismissal so as to show dis¬ 
missal with prejudice in the absence of a timely 
request therefor by the trial judge.^® '*^ A motion 
to remand a case, which in effect urges the court 
summarily to decide the case on the merits without 
benefit of briefs or oral argument and to remand 
the cause to the district court for further proceed¬ 
ings, will be denied where the question presented 
in the case is of some complcxity.39-50 

Effect of remand. The grant of a motion to re¬ 
mand the case to the trial court has the effect of 
dismissing the appeal.39-55 a judgment remanding 
a case to a lower court for more specific findings 
terminates the case in the court of appeals and 
calls for the making of further findings in the trial 
court and an appropriate judgment in that court 
based on the additional findings.^^ ®® 


39.10 U.S—Wood V. Porter, C.C.A. 

Mo., 157 F.2d 672, 

Pailure to introduce evidence 

Parties to litigation should intro¬ 
duce in evidence all pertinent con¬ 
tracts. although failure to do so will 
not necessarily require remandment 
of cause to permit introduction of 
contracts. 

U.s.—Kemp v. John Chatillon & Sons, 
C.A.N.J., 169 F,2d 203. 

Stipulations contrary to opinion of 
court 

In action to review denial of re¬ 
fund of payments to milk producer- 
settlement fund, reviewing court 
would not hold defendant to stipula¬ 
tion indicating, contrary to court’s 
opinion, that operator of particular 
plant was not a “handler” within 
milk regulation, nor send the case 
back for further hearing, where stip¬ 
ulation was signed after transactions 
involved and thus did not mislead 
plaintiff, and plaintiff did not ask 
leave to prove any additional facts, 
tj.s,—Dairymen's League Co-op. 
Ass’n V. Brannan, C.A.N’.Y., 173 F. 
2d 57, certiorari denied 70 S.Ct. 73, 
338 U.S. 825, 94 L.Ed. 601. 

39.15 D.C.—^Updegraff v. Pace, 188 
F.2d 646, 88 U.S.App.D.C. 202. 

39.20 Violation of anti-truft acts 

Where complaint seeking declara¬ 
tory judgment on a patent license 
agreement contained no suggestion 
of any violation of Anti-Trust Acts 
and plaintiff put in evidence no evi¬ 
dence on such issue except in so far 
as the license agreement alone could 
be so regarded, court of appeals 
would not be Justified in remanding 


case to district court to enable plain¬ 
tiff to put in more evidence with re¬ 
spect to Anti-Trust Acts. 

TJ.S.—Stokes & Smith Co. v. Trans¬ 
parent-Wrap Mach. Co., C.C.A.N.Y., 
161 F.2d 565, certiorari denied 67 
S.Ct. 1524, 331 U.S. 837, 91 L.Ed. 
1849, rehearing denied 68 S.Ct. 36, 
332 U.S. 787, 92 L.Ed. 369. 

39.25 U.S.—Zig Zag Spring Co. v. 
Comfort Spring Corp., C.A.N.J., 200 
F.2d 901—Baruch v. Beech Aircraft 
Corp., C.A.Kan., 172 F.2d 446. 
Fetitioa. for contempt 

Court of appeals will deny motion 
to remand case to trial court for pur¬ 
pose of enabling plaintiff to file and 
prosecute petition for contempt of 
court against defendant where it 
has no reason to assume that trial 
court, if free to do so, would find de¬ 
fendant in contempt of court. 

U.S.—MacNeil Bros. Co. v. Cohen, C. 
A.Mass., 264 F.2d 186. 

39.30 U.S.—U. S. V. Minkoff, C.A.2, 

181 F.2d 638—^Wm. Goldman Thea¬ 
tres V. Loew’s, Inc., C.C.A.3, 163 F. 
2d 241. 

Bonand denied 

(1) Generally. 

U.S.—Zlg Zag Spring Co. v. Comfort 
Spring Corp., C.A.N.J., 200 F.2d 

901—Baruch v. Beech Aircraft 
Corp., C.A.Kan.. 172 F.2d 445. 

(2) Where newly discovered evi¬ 
dence is in same category as evi¬ 
dence admitted by district court. 
U.s.—U. S. V. Belle View Apartments, 

Sec. I, CA.Va., 217 F.2d 636. 

39.35 U.S.—^Wm. Goldman Theatres 
V. Loew’s, Inc., C.C.A.3, 163 F.2d 
241. 


39.40 U.S.—Dragna v. Landon, C.A. 
9. 209 F.2d 26. 

Complaint held Jnrlsdiotionally sulll. 
oiant 

In alien’s action against immigra¬ 
tion officers, complaint alleging that 
alien’s arrest was unauthorized and 
effected solely to harass and perse¬ 
cute plaintiff, and seeking Judgment 
that arrest was illegal and injunc¬ 
tion against deportation proceedings, 
was juri.sdictionally sufficient with¬ 
out alleging exhaustion of adminis¬ 
trative remedies, and without joining 
commissioner of immigration and 
naturalization or attorney general as 
parties, and alien's own motion aft¬ 
er appealing, to remand with instruc¬ 
tions to vacate the judgment and to 
dismiss, would be denied. 

U.S.—Dragna v. Landon, supra. 

39.45 U.S.—Wood V. Porter, C.C.A. 

Mo.. 167 F.2d 672. 

39.50 U.S.—MacNetl Bros. Co. v, 
Cohen, C.A.Mass., 264 F.2d 186. 

39.55 U.S.—MacNeil Bros. Co. v. 
Cohen, supra—U. S. v. Newbury 
Mfg. Co., C.C.A.Mass., 123 F.2d 463. 

39.60 U.S.—Medigovlch v, Paciftc 
Mut. Life Ins. Co., C.A.Ariz., 247 
P.2d 156. 

Addition to record 
Where trial court makes new addi¬ 
tional findings and directs a Judg¬ 
ment from which an appeal is taken, 
but a document called a supplemen¬ 
tal designation of contents of record 
on appeal is filed there Is nothing 
before court of appeals. 

U.S.—Medigovlch v. Pacific Mut. Life 
Ins. Co., C.A.Aris., 247 F.2d 166. 
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Where the Supreme Court has remanded a case 
to the court of appeals with instructions to allow a 
proposed amendment to the complaint, the court of 
appeals, in determining the appeal, will consider it 
as though the amendment had already been 
made.^®*®® 

§ 301(6). EfFect of Changes Pending Appeal 

Generally the court of appeals will decide the case In 
accordance with the law existino at the time of its own 
decision, but with respect to the facts will confine itself 
to the state of the case at the time the Judgment of the 
lower court was rendered. The rule, however, is not 
without exceptions. 

In general, the validity of a judgment or order 
under review depends on the law presently appli- 
cable.39.80 Ordinarily a court of appeals must de¬ 
cide and dispose of a case on appeal to it in accord- 


36 C.J.S. 

ance with the law existing at the time of its own 
decision,^® and not the law as it existed at the time 
of the decision and order appealed from, where 
that differs from the present law.^9.5 in deter¬ 
mining what justice now requires, the court of ap¬ 
peals must consider changes in fact and in law 
which have supervened since the judgment or de¬ 
cree was entered below.^®-^® A change in the ap¬ 
plicable law, occurring after the entry of an order 
or judgment and pending appeal which alters the 
rule governing a case will ordinarily be given effect 
on review, and requires the appellate court to apply 
the changed law.‘*9-i5 

This rule applies to public policy with respect to 
the matter in issue,^9.20 and to changes in the stat¬ 
ute law,49.25 including changes in municipal ordi- 


39.65 D.C.—Spevack v. Strauss. 267 
P.2d 208, 103 U.S.App.D.C. 204 

cause remanded 79 S.Ct. 721, 359 V 
S. 115, 3 L.Ed.2d 673. 

39.80 U.S.—Travelers Health Ass’t 
V. F. T. C.. C.A.8, 262 P.2d 241. 
Adjudication on first appeal as laA\ 
ol case on subsequent appeals set 
supra § 297(83). 

Eifect of change of law on proceed¬ 
ings after remand see infra 6 301 
(41). 

40. U.S.—Huddleston v. Dwyer, Okl. 
64 S.Ct. 1015. 322 U.S. 232, 88 L.Ed 
1246—Hines v. Davidowitz, Pa., 61 
S.Ct. 399, 312 U.S. 52, 85 L.Ed. 681— 
American Steel Foundries v. Tri- 
City Central Trades Council, Ill., 
42 S.Ct. 72, 257 U.S. 184, 66 L.Ed 
189, 27 A.L.R. 360. 

Rogers v. White Metal Rolling 
Stamping Corp., C.A.Conn., 249 F.2d 
262, certiorari denied 78 S.Ct. 777 
356 U.S. 936, 2 L.Ed.2d 812—N.L.R 

B. V. Continental Baking Co., C.A 
8. 221 F.2d 427—N.L.R.B, v. Nation¬ 
al Gas Co., C.A.8, 216 F.2d 160— 
Branch v. U. S. Fidelity & Guaran¬ 
ty Co.. C-A.Tenn.. 198 P.2d 1007— 
McCloskey & Co. v. Eekart, C.C.A. 
Fla., 164 F.2d 257—Roope v. Provi¬ 
dent Institution for Savings in 
Town of Boston, C.C.A.Fla., 141 F 
2d 1007—Alameda County v. U. S.. 

C. C.A.Cal., 124 F.2d 611—Home 
Savings & Loan Ass'n v. Plass, C. 
C.A.Wash., 67 F.2d 117. 

D.C.—Brotherhood of Locomotive 
Firemen and Enginemen v. Gra- j 
ham, 175 F.2d 802. 84 U.S.App.D. I 
C. 67, certiorari denied 69 S.Ct, 
1527, 3.37 U.S, 954, 93 L.Ed. 1764. 
and reversed on other grounds 70 
S.Ct. 14, 338 U.S. 232, 94 L.Ed. 22. 
Price regulations 

Where district court had declined 
to enjoin Texas liquor control board 
from selling liquors forfeited to state 
without compliance with price regu¬ 
lations, supplementary order of of¬ 


fice of price administration issued 
mbsequent to district court’s deci¬ 
sion governed appeal therefrom. 

CJ.S.—Bowles V. Texas Liquor Con¬ 
trol Bd.. C.C.A.Tex.. 146 F.2d 155. 
K).5 U.S.—N. L. R. B. v. Continental 
Baking Co., C.A,8. 221 F.2d 427— 
N. L. H. B. V. National Gas Co,, C.A. 
8, 216 F.2d 160—McCloskey & Co. v. 
Eekart, C.C.A.Fla., 164 F.2d 267. 
D.C.—Brotherhood of Locomotive 
Firemen and Enginemen v. Gra¬ 
ham, 176 F.2d 802, 84 U.S.App.D.C. 
67, certiorari denied 69 S.Ct. 1627, 
337 U.S. 954, 93 L.Ed. 1754, and re¬ 
versed on other grounds 70 S.Ct. 
14, 338 U.S. 232, 94 L.Ed. 22. 

40.10 U.S.—State of Washington v. 

U, S., C.A.Wash., 214 F.2d 33, cer¬ 
tiorari denied 76 S.Ct. 86, 348 IT.S. 
862. 99 L.Ed. 679—Zank v. Landon. 

C. A.Cal., 206 F.2d 615—Latimer v. 
Cranor, C.A.Wash., 205 P.2d 668. 

D.C.—Brownell v. Kaufman, 251 F. 
2d 374. 102 U.S.APP.D.C. 133—Ab¬ 
bot v. Bralove. 176 F.2d 64, 85 U.S. 
App.D.C. 189—Schaff v. R. W. Clax- 
ton. Inc., 144 F.2d 632, 79 U.S.App. 

D. C. 207. 

40.15 U.S.—Travelers Health Ass’n 

V. F. T. C., C.A.8, 262 F.2d 241—In 
re Moneys Deposited in and now 
under the Control of the U. S. Dis¬ 
trict Court for the Western Dist. 
of Pa.. C.A.Pa., 243 F.2d 44.3—^U. S. 
ex rel. Pizzuto v. Shaughnessy, C. 
A.N.T., 184 F.2d 666—McMahan v. 
Hunter, C.A.Kan., 179 P.2d 661, cer¬ 
tiorari denied 70 S.Ct. 985, 339 U.S. 
968, 94 L.Ed. 1376—Jacobs v. Office 
of Housing Expediter, C.A.I11., 176 
F.2d 338—De Waters v. Macklin 
Co., C.C.A.Mich., 167 P.2d 694, cer¬ 
tiorari denied 69 S.Ct. 48, 335 U.S. 
824, 93 L.Ed. 379—Interstate Ho¬ 
tel Co. of Neb. v. Remick Music 
Corp.. C.C.A.Neb., 167 F.2d 744, cer¬ 
tiorari denied 67 S.Ct. 622, 329 U.S. 
809, 91 L.Ed. 691, Park v. M. Wit- 
mark & Sons, 67 S.Ct. 622, 329 U.S. 
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I 809, 91 L.Ed. 691, Fox v. Chappell 

I & Co., 67 S.Ct, 623, 329 U.S. 809, 
91 L.Ed. 691, and Interstate Hotel 
Co. of Neb. v. Kern. 67 S.Ct. 623, 
329 U.S. 809, 91 L.Ed. 691, rehear¬ 
ing denied Interstate Hotel Co. of 
Neb. V. Remick Music Corp., 67 
S.Ct. 769, 330 U.S. 854, 91 L.Ed. 
1296. Park v. M. Witmark & Sons. 
67 S.Ct. 770, 330 U.S. 854, 91 L.Ed. 
1296, Fox V. Chappell & Co., 67 S. 
Ct. 770, 330 U.S. 854, 91 L.Ed. 
1296, and Interstate Hotel Co. of 
Neb. V. Kern, 67 S.Ct. 770, 330 U.S. 
864, 91 L.Ed. 1296. 

Asselta v. 149 Madison Ave. 
Corp., D.C.N.Y., 79 F.Supp. 413— 
U. S. V. 12,800 Acres of Land in 
Hall County, Neb., D.C.Neb., 69 F. 
Supp. 767. 

40.20 U.S,—Roope v. Provident In¬ 
stitution for Savings in Town of 
Boston, C.C.A.Fla., 141 P.2d 1007. 

40.25 U.S.—McLarty v. Borough of 
Ramsey, C.A.N.J., 270 F.2d 232— 
In re Moneys Deposited in and now 
under the Control of the U. S. Dis¬ 
trict Court for the Western Dist. 
of Pa., C.A.Pa., 243 F.2d 443—Piz¬ 
zuto V. Shaughnessy, C.A.N.Y., 184 
F.2d 666—Jacobs v. Office of Hous¬ 
ing Expediter, C.A.UL, 176 F.2d 
338. 

D.C.—Abbot V. Bralove, 176 P.2d 64, 
85 U.S.App.D.C. 189—Brotherhood 
of Locomotive Firemen and En¬ 
ginemen v. Graham, 175 P.2d 802, 
84 U.S.App.D.C. 67, certiorari de¬ 
nied 69 S.Ct. 1627, 337 U.S. 954, 93 
L.Ed. 1754, and reversed on other 
grounds 70 S.Ct. 14, 338 U.S. 232, 
94 L.Ed. 22. 

Portal to Portal Act 

U.S.—Coast Van Lines v. Armstrong, 
C.C.A.Cal., 167 F.2d 705—Webster- 
Brlnkley Co. v. Bel field, C.C.A. 
Wash., 166 F.2d 814—St. Johns Riv¬ 
er Shipbuilding Co. V. Adams, C.C. 
A,Fla., 164 F.2d 1012—McCloskey 
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nances.^0.30 Jt also applies to changes in the law 
in the form of judicial decisions,including 
changes in the state law, such as changes in rulings 
of the state courts on a matter of state or local law 
applicable to the subject involvcd.^O-^o Thus, al¬ 
though the decision of the district court was cor¬ 
rect in view of the law as announced by other de¬ 
cisions at the time it was entered, it must be re¬ 
versed or vacated if incorrect under later decisions 
when reached on appeal.^i This rule, however, 
has been held not applicable where the issue has 
not been made in the trial court and the court’s 
judgment docs not include a ruling on the issue.'^^-® 


With respect to the standing of parties as appel¬ 
lants from an order of the district court pursuant 
to mandate from the court of appeals, the court of 
appeals is required to take note of, and give effect 
to, the changed situation brought about by the 
Supreme Court’s reversal of the decision of the 
court of appeals, notwithstanding the order was 
appealed from before the decision was reversed.^^ 

Generally the appellate court, in considering the 
correctness of the judgment below, will confine it¬ 
self to the state of the case at the time such judg¬ 
ment was rendered and will not consider any facts 
arising subsequently,but a change of conditions 


& Co. V. Eckart, C.C.A.Fla., 164 F.2d 
267. 

Asselta v. 149 Madison Ave. 
Corp., D.C.N.Y., 79 F.Supp. 413. 
Amen.d3ne2it of Konsinfif Act 

Act dealing with insurance of 
financial Institutions was held not a 
retroactive vesting of jurisdiction in 
fe^deral court to continue to enter¬ 
tain and try actions instituted after 
court of appeals had formally held 
the district court to be without juris¬ 
diction to entertain such actions and 
that district court should have dis- 
mi.sscd the actions. 

U.S.—Federal Home Loan Bank of 
San Francisco v. Hall, C.A.Cal., 225 
F.2d 349, certiorari denied Mal- 
lonee, Bucklin and Fergus v. Fed¬ 
eral Home Loan Bank of San 
Francisco, 76 S.Ct. 438. 350 U.S. 968. 
100 L.Ed. 840, rehearing denied 76 
S.Ct. 708, 361 U.S. 921, 100 L.Ed. 
14 52, appeal dismissed Long Beach 
Federal Sav. and Loan Ass'n v. 
Federal Home Loan Bank of San 
Francisco, 76 S.Ct. 709, 351 U.S. 
916, 922, 100 L.Ed. 1449. 

Statute expressly inapplioahle to pri¬ 
or decisions 

Decision holding patent .claim in¬ 
valid was not affected by subsequent 
statute providing that nothing there¬ 
in should operate to nullify any judi¬ 
cial finding prior to its effective date 
on validity of any patent by court 
of competent jurisdiction. 

U.S.— Stanley Works v. Rockwell 
Mfg. Co., C.A.Pa., 203 F.2d 846, 
certiorari denied Rockwell Mfg. Co. 
V. Stanley Works, 74 S.Ct. 30, 346 
U.S. 818, 98 L.Ed. 346. 

40.30 U.S.—McLarty v. Borough of 
Ramsey, C.A.N.J., 270 P.2d 232. 

Soniug ordinance 

U.S.—McLarty v. Borough of Ram¬ 
sey, supra. 

40.35 D.C.—Brotherhood of Locomo¬ 
tive Firemen and Enginemen v. 
Graham. 175 F.2d 802. 84 U.S.App. 
D.C. 67, certiorari denied 69 S.Ct. 
1527. 337 U.S. 954, 93 L.Ed. 1764. 
and reversed on other grounds 70 
S.Ct. 14, 338 U.S. 232, 94 L.Ed. 22. 
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40.40 U.S.—Huddleston v. Dwyer, 
Okl., 64 S.Ct. 1015, 322 U.S. 232, 88 
L.Ed. 1246. 

Jones V. Schellenberger. C.A. 
Ill., 225 F.2d 784, certiorari denied 
76 S.Ct. 476, 350 U.S. 989, 100 L.Ed. 
855—Branch v. U. S. Fidelity & 
Guaranty Co., C.A.Tenn., 198 F.2d 
1007—C. I. R. V. Thomas Flexible 
Coupling Co., C.A.3, 198 F.3d 360— 
Mennen Co. v. Krauss Co., C.C.A. 
La., 134 F.2d 348—^Alameda County 
V. U. S., C.C.A.Cal., 124 F.2d 611. 

Delay of decision pending state de¬ 
termination 

Where court of appeals was in¬ 
formed, after argument of appeal 
from decision in diversity case that 
insurance policy covered restaurant’s 
liability under Dramshop Act for 
selling liquor to customer, that case 
was pending in state court which In¬ 
volved same question of local law, 
which had never been finally adjudi¬ 
cated by court of such state, court of 
appeals withheld decision until state 
court case had been finally decided. 
U.S.—American Sur. Co. of N. Y. v. 
Rodek, C.A.Conn., 229 F.2d 175. 

41. U.S.—Huddleston v. Dwyer, Okl., 

64 S.Ct. 1016, 322 U.S. 232, 88 L. 
Ed. 1246—Rogers v. White Metal 
Rolling & Stamping Corp., C.A. 
Conn., 249 F.2d 262, certiorari de¬ 
nied 78 S.Ct. 777, 356 U.S. 936. 2 L. 
Ed.2d 812—U. S. V. Olds, C.A.Tex., 
193 F.2d 377—Mennen Co. v. 
Krauss, C.C.A.La., 134 F.2d 348— 
Sprague Specialties Co. v. Mershon, 
C.C.A.Mass., 73 F.2d 379—Groner v. 
U. S. ex rel. Snower, C.C.A.Mo.. 73 
F.2d 126—Mutual Life Ins. Co. of 
New York v. Lipp, C.C.A.Or., 28 F. 
2d 863. 

D.C.—Longobardi v. Dulles, 204 P.2d 
407, 92 U.S.App.D.C. 263. 

Want of Jurisdiction 

Where, pending appeal from Judg¬ 
ment of district court, decision of 
supreme court shows that district 
court, and hence court of appeals, has 
no jurisdiction of subject matter, 
court of appeals will remand action 
with directions to dismiss. 
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U.S.—Zank v. Landon, C.A.Cal., 205 
F.2d 616. 

Dismissal without prsjudloe 

Where denial of defendants’ mo¬ 
tion to restrain plaintiff from fur¬ 
ther prosecution of cause was based 
on decision of another district court 
in a proceeding between the same 
parties, and that decision was re¬ 
versed after denial of motion, dis¬ 
missal of appeal from nonappealablo 
order of denial would be without 
prejudice to entertaining of renewed 
motions for stay of proceedings bas¬ 
ed on changes of the law with respect 
to the other litigation. 

U.S.—Triangle Conduit & Cable Co. 
V. National Electric Products Cor¬ 
poration, C.C.A.Mich., 127 P.2d 524. 

41.5 U.S.—De Waters v. Macklin 
Co., C.C.A.Mich., 167 P.2d 694. cer¬ 
tiorari denied 69 S.Ct. 48, 335 U.S. 
824, 93 L.Ed. 379. 

Statute authorising transfer of case 

Where complaint was properly dis¬ 
missed before enactment of statute 
authorizing district court in which a 
case is filed laying venue in wrong 
district to transfer case to district 
in which It could have been brought, 
the statute could not be applied on 
appeal. 

U.S.—Schoen v. Mountain Producers 
Corp., C.A.Del., 170 P.2d 707, 6 A. 
L.R.2d 1226, certiorari denied 69 S. 
Ct. 746, 336 U.S. 937, 93 L.Ed. 1096. 

42. U.S.—In re Morris White Hand¬ 
bags Corporation, C.C.A.N.Y., 77 P. 
2d 827. 

43. U.S.—Klaber v. Maryland Cas¬ 
ualty Co., C.C.A.Neb., 69 F.2d 934 
—Nottebaum v. Leckie, C.C.A.N.J., 
31 P.2d 566, certiorari denied Guar¬ 
anty Trust Co. of New York v. 
Noxon Chemical Products Co., 60 
S.Ct. 17, 280 U.S. 658, 74 L.Ed. 613. 

4 C.J, p 1120 note 16. 

Jnxisdlotloa of appellate const 
Where prior to assignment of 
judgment for defendant to plaintiff’s 
nominee court of appeals had obtain¬ 
ed jurisdiction of appeal and of par*< 
ties, the court had Jurisdiction to re¬ 
verse Judgment and remand cause 
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by reason of which the case has become moot may 
be properly considered although not appearing on 
the record and where the ends of justice may 
be best subserved thereby, a case may be remanded 
in order that it may be reconsidered in the light of 
changed circumstances occurring pending the ap¬ 
peal,44.6 and the parties may be permitted to file 
amended or supplementary pleadings alleging mat¬ 
ters occurring pending the appeal.45 This relief, 
however, will be denied where the facts sought to 
be set forth in the proposed new pleading would 
authorize no different relief from that sought in 
the original pleading.^** 

Where a judgment in one action is the basis for 
a judgment in a subsequent action and pending 
appeal from the judgment in the second action the 
judgment in the first action is reversed, the court 
of appeals will vacate or reverse the judgment in 
the second action and remand the cause for a new 
trial or such other proceedings, if any, as may be 
proper.46.5 Thus, if pending review of a judgment 
which correctly sustained a plea of res judicata. 


the judgment which was the basis of such plea 
was reversed by the court in which the appeal was 
pending, that court will take cognizance of its own 
action, and, considering the changes in fact and in 
law which have supervened, will reverse the judg¬ 
ment, although finding no error therein.47 

§ 301(7). Findings of Fact and Conclusions 
of Law 

In general, courts of appeals do not make findings of 
fact. 

In general, courts of appeals, neither inherently 
nor by grant, express or implic(l,47-50 have authority 
or power to make new findings of fact,47 52 or 
findings on issues as to which the trial court did 
not make findings,47.54 and the Federal Rules of 
Civil Procedure give it no power to make new in¬ 
dependent findings on evidence which it did not 
hear.47.56 It is not the function,47-58 or the duty 
or right,47*60 of a court of appeals to make inde¬ 
pendent determinations, or to find the facts. Like¬ 
wise, the court does not review the evidence as an 


for new trial since It did not lose ju- 
ri.sdictlon because of the assignment. 
XJ.s,—Keller v. Hall, C.C.A.Ariz., Ill 
F.2d 129. 

44. U.S.—^Northwestern Light & 
Power Co. v. Town of Milford, 
Iowa, C.C.A.Iowa, 82 F.2d 46. 
Ordinance declared InTalid 

Where plaintiffs, who had been 
convicted for violating ordinance, 
brought action for injunction and 
declaratory judgment and Instituted 
habeas corpus proceeding but during 
pendency of appeals in court of ap¬ 
peals, United States Supreme Court 
reversed decision of state supreme 
court affirming the convictions, the 
action and the habeas corpus pro¬ 
ceeding were "moot*’ and judgments 
were reversed with instructions to 
dismiss without costs to either party. 
U.S.—Bowden v. City of Fort Smith, 
C.C.A.Ark., 135 F.2d 981. 

44.5 InJtULOtion vacated 

Where a final injunction has been 
issued and it appears that superven¬ 
ing facts require a retrial in the 
light of a changed situation, It is 
proper to vacate the decree and re¬ 
vest the court below with jurisdic¬ 
tion. 

U.S.—Food, Tobacco, Agr, and Allied 
Workers Union of America, Local 
186, V. Smiley, C.C.A.Pa., 164 F.2d 
922. 

TanniBLatlo& of hostHitlM 

In action by United States against 
electric company for enforcement of 
contract for purchase of electric 
energy by company from United 
States, where contract provided that 
It was to continue until six months 


I after cessation of hostilities in war, 
and subsequent to judgment of dis- 
I missal, the president proclaimed 
I ces.sation of hostilities, cause would 
be remanded because of changed 
circumstances arising out of proc¬ 
lamation. 

U.S.—U. S. V. Arkansas Power & 
Light Co., C.C.A.Ark., 165 F.2d 354. 

45. U.S.—Southern Pac. Co. v. Con¬ 
way, C.C.A.Ariz., 115 P.2d 746— 
City of Centralia v. Illinois Power 
& Light Corporation. C.C.A.Ill., 89 
F.2d 985. 

46. U.S.—Southern Pac. Co. v. Con¬ 
way, C.C.A.Ariz.. 115 F.2d 746. 

46.5 U.S.—Illinois Cent. R. Co. v. 

Olberding. C.A.Ind., 214 F.2d 91. 

47. IJ.S.—^Whitaker v. Coleman, C.C. 
A.Ala., 115 F.2d 305—E. I. Du Pont 
de Nemours & Co. v. Richmond 
Guano Co., C.C.A.Va., 297 F. 580. 

47.50 U.S.—Randall Foundation, Inc. 

V. Riddell, C.A.Cal., 244 F.2d 803. 
47.52 U.S.—Graham v. U. S., C.A. 

Cal., 243 F.2d 919—Keenan Pipe & 
Supply Co. V. Shields, C.A.Cal., 241 
F.2d 486—Hycon Mfg. Co. v. H. 
Koch & Sons, C.A.Cal., 219 F.2d 
353, certiorari denied 75 S.Ct. 881, 
349 U.S. 953, 99 L.Ed. 1278—Wai- 
alua Agr. Co. v. Maneja, C.A.Ha- 
waii, 216 F.2d 466, reversed on 
other grounds 75 S.Ct. 719, 349 U.S. 
254, 99 L.Ed. 1040—Gotham Silk 
Ho.siery Co. v. Artcraft Silk Ho¬ 
siery Mills, C.C.A.Del., 147 F.2d 209. 
AbolltiosL of trials da novo 

Power of courts of appeals to make 
findings of fact passed out of the fed¬ 
eral system with the abolition of tri¬ 
als de novo. 


U.S.—^Randall Foundation, Inc. v. 

Riddell, C.A.Cal., 244 F.2d 808. 
What coastitates new fladlag 

Where trial court considered er¬ 
roneously admitted evidence in mak¬ 
ing findings of fact, for the court of 
appeals on appeal to assume that if 
the trial court had limited itself to 
consideration of only the evidence 
which was properly received it would 
have made the same finding is tan¬ 
tamount to making a new finding. 
U.S.—Smallfield v. Home Ins. Co. of 
N. Y., C.A.Cal., 244 F.2d 337. 
Action by seaman for maintenance, 
cure, and wages was a "civil suit," 
not a ".suit in admiralty," although 
seaman’s^ rights against employer 
were governed by the general mari¬ 
time law, and court of appeals could 
not make findings of fact and conclu¬ 
sions of law. 

U.S.—Jones v. Waterman S. S. Corp., 
C.C.A.Pa., 155 P.2d 992. 

47.54 U.S.—Deering-Milliken & Co. 
V. Modern-Aire of Hollywood, Inc., 
C.A.Cal., 231 F.2d 623. 

47.66 U.S.—Panavlew Door & Win¬ 

dow Co. V. Reynolds Metals Co., C. 
A.Cal., 256 F.2d 920. 

47.68 U.S.—Vanish v. Barber, C.A. 
Cal.. 232 F.2d 939—Waialua Agr. 
Co. V. Maneja, C.A.Hawail, 178 F. 
2d 603, certiorari denied 70 S.Ct. 
622, 339 U.S. 920, 94 L.Ed. 1344— 
Gotham Silk Hosiery Co. v. Art- 
craft Silk Hosiery Mills, C.C.A. 
Del., 147 F.2d 209. 

47.60 U.S.—Johnson v. U. S., C.A. 
Tex., 2B6 F.2d 849. 

D.C.—Campbell v. Campbell, 170 F. 
2d 809, 88 U.S.App.D.C. 237. 
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original fact finding tribunal, ^'^ 62 ^nd should not 
formulate and set out findings and conclusions of 
its own and explain how it arrived at them. 

In accordance with these rules, the factual conclu¬ 
sions of the lower court will be followed by a court 
of appeals unless clearly erroneous.^'^-®® 

Th(‘ prohibition against a court of appeals making 
new findings of facts applies even though it is pos¬ 
sible on the record to do so,^"^*®® or even though new 
findings of fact are demanded by the record.'*^.?® 
It has been held that the prohibition does not vanish 
even though comprehensive agreements of facts are 
made in writing and much of the proof is documen¬ 
tary, while the testimony does not bear on the con¬ 
tested issues.^7.72 Other authority, however, has 
held that a court of appeals may make findings of 
fact based on uncontroverted written evidence where 
the trial court omitted to do so,^'^-'^^ and also that 
when a finding as to damages is clearly erroneous 
because in excess of any amount justified by the 
evidence, it is the duty of a court of appeals to 
make a finding on the evidence in the record if it 
can reasonably be done.^'^*'^® 

Prior law. Formerly, in an action at law, a court 
of appeals did not make findings of fact,^S on 
an equity appeal where no findings of fact or in¬ 
sufficient findings were made in the court of first 
instance, a court of appeals had power either to 
send the case back for further disposition in accord¬ 
ance with the rule stated supra § 301(5), or to make 
findings itself and decree accordingly,^^^ and would 
pursue the latter course where both parties had full 
opportunity to present all their material evidence 
and did present proof sufficient for a findirig.^o 


On appeal from temporary injunction to preserve 
the status quo pending final hearing, the appellate 
court will not find facts or lay down rulings of law.^^ 

§ 301(8). Affirmance 

Courts of appeals, on motion, may summarily afflrnt 
the Judgment on a showing of proper grounds therefor. 

Courts of appeals have, and frequently exercise, 
authority to dispose summarily of matters which are 
patently without merit.5i-50 They may affirm, on 
motion, the judgment of the lower court for want of 
prosecution of the appeal,*'>2 or on the ground that 
defenses overruled in the lower court were whol¬ 
ly without merit and that the appeal was taken for 
purposes only of delay.^3 Also, a judgment or 
decree may be affirmed for the failure to set out 
the evidence in the record on appeal in conformity 
with the requirements of court rules,^^ but a court 
which has been uniformly indulgent with respect to 
transgressions of such a rule abuses its discretion 
in affirming a decree for failure to observe it.^® 

Under a court rule providing that in appeals in¬ 
volving only questions of local law “the court will 
entertain a motion by the appellee to affirm on the 
ground that it is manifest from the record and the 
statement on appeal that the judgment below was 
neither ‘inescapably wrong’ nor ‘patently erroneous,’ 
and consequently should not be disturbed,” the court 
of appeals will grant such a motion where the judg¬ 
ment is not shown to be wrong,and where the 
law and justice of the case so requires, it may sum¬ 
marily affirm the judgment on its own motion.55.10 
Such a motion, however, may be denied where it was 
not filed within the time prescribed therefor.55.l5 


47.62 U.S.—Vanish v. Barber, C.A, 
Cal., 232 F.2d 939—Campana Corp. 
V. Harrison, C.C.A.Ill., 114 F.2d 
400. 

47.64 U.S.—Plewellen v. Logran, C. 

C.A.Tex., 106 F.2d 151. 

47,66 U.S.—FJdwards v. Woods, C.C. 
A.Mo., 168 F.2d 827—Campana 
Corp. V. Harrison, C.C.A.Ill., 114 F. 
2d 400. 

47.68 U.S.—^Deering-Milliken & Co. 
V. Modern-Aire of Hollywood, Inc., 
C.A.Cal.. 231 F.2d 623. 

47.70 U.S.—Waialua Agr. Co. v. 

Maneja, C.A.Hawail, 216 F.2d 466, 
reversed on other grounds 75 S.Ct. 
719, 349 U.S. 254, 99 L.Ed. 1040. 

47.72 U.S.—^Waialua Agr. Co. v. 
Maneja, supra. 

47.74 U.S.—Kostelac v. U. S., C.A. 
Wash., 247 F.2d 723—Orvis v. Hig¬ 
gins, C.A.N.Y., 180 P.2d 537. 

47.76 U.S.—U. S. V. Guyer, C.A.Md., 
218 P»2d 266, reversed without 


opinion Snyder v. U. S., 76 S.Ct. 
191. 350 U.S. 906. 100 U.Ed. 796. 

48. U.S.—Palmer v. Aeolian Co., C. 
C.A.Iowa, 46 F.2d 746, certiorari 
denied 51 S.Ct. 560, 283 U.S. 851, 75 
L.Ed. 1458. 

Slip Scarf Co. v. Wm. Filene’s 
Sons Co., C.C.A.Mass., 289 F. 641. 

49. U.S.—Horwitz v. New York Life 

Ins. Co., C.C.A.Or., 80 F.2d 295— 
Shore v. U. S.. C.C.A.Ill., 282 F. 

857. 

50. U.S.—Horwitz v. New York Life 

Ins. Co.. C.C.A.Or., 80 F.2d 295— 
Shore v. U. S., C.C.A.I11., 282 F. 

857. 

51. U.S.—Munoz v. Porto Rico Ry. 

Light & Power Co., C.C.A.Puerto 

Rico, 83 F,2d 262, certiorari denied 
56 S.Ct. 955, 298 U.S. 689, 80 L.Ed. 
1408. 

51.50 U.S,—Ernst v. Secretary of 

the Interior, C.A., 244 F.2d 344, 17 
Alaska 133. 

52. U.S.—The Montgomery v. The 
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Betsey, C.C.Mass., 17 P.Cas.No.9,- 
734, 1 Gall. 416. 

53. U.S.—National Surety Co. v. 
ITniversal Transp. Co., N.Y., 256 F. 
460, 167 C.C.A. 578. 

54. U.S.—Interstate Folding Box Co. 
v. Empire Box Corporation, C.C.A. 
Ind., 68 F.2d 500, certiorari denied 
54 S.Ct. 870, 292 U.S. 667, 78 L.Ed. 
1605. 

55. U.S.—Barber Asphalt Paving Co. 
V. Standard A.sphalt & Rubber Co., 
Ill., 48 S.Ct. 183, 276 U.S. 372, 72 
L.Ed. 318. 

55.5 Constmetion and applloatlOA of 
statute of limitatioaa 

U.S.—Torres v. Cautino’s Heirs, C.A. 

Puerto Rico, 185 F.2d 788. 

55.10 Where hearing futile 
U.S.—^Mercado Riera v. Mercado Ri- 
era, C.C.A.Puerto Rico, 167 P.2d 
207, certiorari denied 69 S.Ct. 49, 
335 U.S. 826, 93 L.Ed. 379. 

55.15 U.S.—Fernandez v. CarraaquU^ 
lo, C.C.A.Puerto Rico, 146 F.2d 204. 
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§ 301(9). - Grounds for Affirmance 

On appeal, a court of appeals will affirm the Judg¬ 
ment of a lower court where there are no reversible errors. 

A judgment or order appealed to a court of ap¬ 
peals will be affirmed in a proper case.^®-^® It will 
be affirmed where there is no error,or no re¬ 
versible error,or where the judgment appealed 
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from is not clearly erroncoiis.5610 Likewise, it 
will be affirmed where the court of appeals concurs 
in the holding of the district court on the controlling 
issue,^®-^^ or where it appears from the entire record 
that the correct result has been reached,^^-20 as 
where it appears that substantial justice has been 
done by the judgment of the trial court,®" even 


55.50 U.S.—Vanity Fair Mills, Inc 
V. T. Eaton Co., C.A.N.Y., 234 F.2d 
633, certiorari denied 77 S.Ct. 96, 
3G2 U.S. 871, 1 L.Ed.2d 76. rehear¬ 
ing denied 77 S.Ct. 144, 352 U.S. 
913, 1 L.Ed,2d 120—Jackson Pack¬ 
ing Co. V. N.L.R.B., C.A.Miss., 201 
P.2d 842—Meyerchcck v. Givens, C. 
A.Ill., 186 F.2d 85—Solivellas v. 
National City Bank of New York. 
C.A.1, 182 F.2d .GSG—Navajo 

Freight Lines v. MahafCy, C.A.N. 
M., 174 F.2d 305—Commissioner of 
Internal Revenue v. Wragg, C.C.A., 
141 F.2d 638—Greco v. Lorentzen, 

C. C.A.N.Y.. 139 F.2d 113. 

p.C.—United Elec., Radio, and Mach. 
Workers of America (UE) v. 
Brownell. 232 F.2d 687, 98 U.S.App. 

D. C. 130—Land v. Dollar. 188 F.2d 
629. 88 U.S.App.D.C. 162—Goss v. 
Verzi, 289 F. 1019. 53 App.D.C. 288 
—Poling V. Washington I.<oan & 
Trust Co., 289 F. 610. 53 App.D.C. 
212 . 

Dismissal for lack of prosecution 

Where lack of diligence in prose¬ 
cuting a suit is established by prop¬ 
er proof, an order dismissing suit 
will be sustained unless there has 
been abuse of discretion by trial 
court. 

D.C.—Neel v. Barbra. 136 F.2d 269, 
78 U.S.App.D.C. 13. 

Injunction 

(1) Temporary writ of Injunction 
will be upheld on appeal when bal¬ 
ance of injury between parties fa¬ 
vors its issuance. 

U.S.—American Federation of Musi¬ 
cians V. Stein, C.A.Tenn., 213 F.2d 
679, certiorari denied 76 S.Ct. 108, 
348 U.S. 873, 99 L.Ed. 687. 

(2) Where factors authorizing the 
issuance of an injunction have been 
properly evaluated, the action of the 
trial court in granting or denying an 
Injunction will be sustained. 

U.S.—Mitchell v. Hodges Contracting 
Co., C.A.Ga.. 238 F.2d 380. 

Bamoval ftom position 

In action to challenge removal of 
Veterans Preference Eligible from po¬ 
sition in Federal Housing Adminis¬ 
tration, who had waived hearing on 
charges which were basis of remov¬ 
al, summary judgment for defend¬ 
ants was affirmed where there was 
nothing to suggest that plaintiff had 
been overreached or that procedural 
beneftts to which he was entitled had 
been denied, even though plaintiff 


felt that he was ill-advised in waiv¬ 
ing hearing. 

D.C.—Houston v. Mason. 267 F.2d 
654. 105 U.S.APP.D.C. 377. 

Directed verdict 

On appeal from directed verdict for 
defendant in negligence action, court 
of appeals must affirm if the only 
reasonable conclusion that can be 
made is that defendant was not neg¬ 
ligent as to plaintiff. 

U.S.—Stofer v. Montgomery Ward & 
Co., C.A.MO., 249 F.2d 285. 
Afflrmaace held proper 

(1) W'here record on appeal shows 
that by a former judgment in state 
court all issues of fact between par¬ 
ties were adjudicated, judgment was 
required to be affirmed. 

U.S.—Gray v. Amerada Petroleum 
Corp., C.C.A.TCX., 146 F.2d 730. 

(2) Where record did not show 
whether unprofitable suburban serv¬ 
ice rendered by railroad company was 
ordered by state or federal commis¬ 
sion or that it could be discontinued 
without consent thereof, decree de¬ 
nying relief to stockholder and lessee 
liable for part of expense would be 
affirmed without prejudice, 

U.S,—Chicago & W. I. R. Co. v. Chi¬ 
cago & E. R. Co., C.C.A.Ill., 140 F. 
2d 126, vacated on other grounds 
140 F.2d 130, certiorari denied 61 
S.Ct. 1167, three cases. 322 U.S. 747. 
88 L.Ed. 1579, rehearing denied 64 
S.Ct. 1284, three cases, 322 U.S. 
772, 88 L.Ed. 1696. 

(3) Where trial court granted mo¬ 
tion to strike allegations of second 
cause of action, with which appeal¬ 
ing plaintiffs were not concerned, 
judgment as to second cause of ac¬ 
tion should be affirmed. 

U.S.—U. S. V. Berger, C.C.A., 150 F. 

2d 66, 10 Alaska 552. 

56. U.S.—Moist Cold Refrigerator 
Co. V. Lou Johnson Co., C.A.Or., 249 
F.2d 246, certiorari denied 78 S.Ct. 
1008, 356 U.S. 968, 2 L.Ed.2d 1074— 
U. S. V. One 1946 Ford Two Door 
Sedan Auto. Motor No. 99A-970370, 
C.A.Tenn., 202 F.2d 394—Do Lou- 
rett V. Kerlin, C.A.Tex., 182 F.2d 
750—Hoffecker v. Jenkins, C.C.A. 
Va., 151 F,2d 951—Bowles v. Good 
Luck Glove Co., C.C.A.I1L, 143 F.2d 
579—Reed v. Houston Oil Co. of 
Texas, C.C.A.Tex., 132 F.2d 748, 
certiorari denied 63 S.Ct. 1032, 319 
U.S. 743, 87 L.Ed. 1699, rehearing 
denied 63 S.Ct. 1315, 319 U.S. 784, 
87 L.Ed. 1727—Pettlford v. George, 
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C.C.A.Ohio, 3 25 F.2d 3 44—Fissel v. 
Transamericjin Freight Lines, C.C. 
A.Ohio, 124 F.2d 431—Dunn v. Jef¬ 
ferson Standard Life Ins. Co., C.C. 
A.Tex., 123 F.2d 815, motion denied 
125 P.2d 98—Guthard v. Sanitary 
District of Chicago, G.C.A.I11., 118 
P.2d 899, certiorari denied Sanitary 
Dist. of Chicago v. Guthard, 61 S. 
Ct. 1102, 313 U.S. 683, 85 L.Ed. 
1639—Gliwa v. U, S. Steel Corpora¬ 
tion, C.aA.Pa., Ill P.2d 2 81, fol¬ 
lowed in 111 F.2d 646, and ceriia- 
rari denied 61 S.Ct. 60, 311 U.S. 686. 
85 L.Ed. 443—Chicago, S. S. & S. IJ. 
R. R. v. Fleming, O.C.A.lnd., 109 F. 
2d 419—Retail Food Clerks & Man¬ 
agers Union, Local No. 1357 v. Un¬ 
ion Premier Food Stores, C.C.A.Pa.. 
101 F.2d 476, reversed on otber 
grounds 60 S.Ct. 376, 308 U.S. 526. 
84 L.Ed. 445—Rood v. Goodman, C. 
C.A.Tex., 83 F.2d 28, certiorari de¬ 
nied 67 S.Ct. 13, 299 U.S. 551, 81 
L.Ed. 405. 

D.C.—Sherman v. Park Road Com¬ 
munity Church. Inc., 244 P.2d 377. 
100 U.S.App.D.C. 288—Wal.sh v. 
Cartin, 221 F.2d 524. 95 U.S.App.D 
C. 250—Marvin's Credit v. Hall, 129 

F. 2d 67, 76 U.S.App.D.C. 95. 

56.5 U.S.—Ford v. United Gas Corp., 
C.A.M1SS., 254 F.2d 817. certiorari 
denied 79 S.Ct. 40, 358 U.S. 824, 3 
L.Ed.2d 64—Miller v. New York 
Cent. R. Co., C.A.Ind., 239 F.2d 10 
—Barry v. Reading Co., C.C.A.N. 
J., 147 F.2d 129, certiorari denied 
65 S.Ct. 912, 324 U.S. 867, 89 L.Ed. 
1422, rehearing denied 65 S.Ct. 
1022, 324 U.S. 891, 89 L.Ed. 1438— 
Milwaukee Mechanics Ins. Co. v. 
Oliver, C.C.A.Tex., 139 P.2d 405— 
Baltimore & O. R. Co, v. Schank, C. 

G. A.Ohlo, 131 P.2d 219. 

56.10 U.S.—Brown v. Stufflebean, C. 

A.Okl., 187 F.2d 347. 

56.15 U.S.—General Shale Products 
Corporation v. Struck Const. Co., C. 
C.A.Ky., 132 F.2d 425, certiorari de¬ 
nied 63 S.Ct. 867, 318 U.S. 780. 87 
L.Ed. 1148. 

56.20 U.S.—Hudson v. W^ylie, C.A. 
Cal., 242 P.2d 436, certiorari denied 
78 S.Ct. 39, 356 U.S. 828, 2 L.Ed. 
2d 41. 

57. U.S.—^Mid-State Products Co. v. 
Commodity Credit Corp., C.A.Ill., 
196 F.2d 416—Garrett v. First Nat. 
Bank & Trust Co. of Vicksburg, 
Miss., C.A.Miss., 179 F,2d 706—Mo- 
Brine Co. V. Silverman, C.C.A.CaU 
121 P.2d 181—In re Colwell, C.C.A. 
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though some error may have been committed.®'^-® 

It will also be affirmed where the error is not 
prejudicial, or where no prejudicial error is found, 
where there is no error affecting substantial 
rights,58.5 where a reversal would be ineffectual or 
would not be beneficial,5® as where the questions in¬ 
volved have become moot,®® where the parties have 
disposed of the appeal by stipulation,®®-5 where the 
errors are not sufficiently reserved or presented,®^ 
or where the assignments of error are not substan¬ 
tial.Before, however, the rule will be applied 
that the judgment of the lower court will be affirmed 
desi)itc errors occurring at the trial, where a reversal 
would be fruitless, it must be clearly apparent that 
no other result could be reached on a second trial; 
if there is any doubt about the matter, the rule is 
not applicable.®3 

On appeal to the court of appeals with respect to 
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questions of fact, the judgment or order will be af¬ 
firmed where the record amply supports the find¬ 
ings ;®3-5 where the findings are not clearly er¬ 
roneous,® ^-i® or are not clearly erroneous and are 
supported by substantial evidence;®®*^® where the 
findings of fact of the district court are not clearly 
erroneous, its judgment is sustained by substantial 
evidence, and its conclusions of law are correctly 
drawn ;®3-20 where appellant has failed to demon¬ 
strate that the findings of the district court are 
wrong, or to overcome a presumption of correct¬ 
ness ;®2-25 or where the court of appeals cannot say 
that the findings on which the judgment is based 
are unsupported by the record.®^-^® Where the 
question presented on appeal is one of law with re¬ 
spect to the proper construction of a contract which 
is to be construed strictly against appellant, the 
court of appeals must affirm, unless the construc- 


111., 93 F.2d 946—White Packing; 
Co. V. Robertson, C.C.A.N.C., 89 F. 
L’d 77n—Pratt v. Stout, C.C.A.Mo., 
85 F.2d 172—Baltimore & O. R. Co. 
V. Kast, C.C.A.Ohlo, 209 F. 419, cer¬ 
tiorari denied 45 S.Ct. 95, 266 U.S. 
613, 69 L.Ed. 468. 

D.C.—Pearce v. Gusek, 238 F.2d 270, 
99 U.S.App.D.C. 111. 

57.5 U.S.—Hudson v. Wylie, C.A. 
Cal., 242 F.2d 435. certiorari denied 
78 S.Ct. 39, 355 U.S. 28, 2 L.Ed. 41, 

58. U.S.—City of Tacoma. Wash., v. 
Hoffman, C.C.A.Waah., 72 P.2d 721. 

—Davis v. Capital Transit Co., 
198 P\2d 628, 91 U.S.App.D.C. 417. 

58.5 U.S,—Schwartz v. Eitel, C.C.A. 
Wis., 132 P.2d 760. 

D.C.—Stebbins v. Ellsworth, 249 F.2d 
506, 101 U.S.App.D.C. 414—Reed v. 
President and Directors of George¬ 
town College, 243 P.2d 42, 100 U.S. 
App.D.C. 98—Safeway Stores, Inc. 
V. Gibson, 237 F.2d 592, 99 U.S.App. 
D.C. Ill—Geler v. Verta, 231 F.2d 
601, 97 U.S.App.D.C. 342. 

59. U.S.—Utilities Production Cor¬ 
poration V. Carter Oil Co., C.C.A. 
Oki., 72 F.2d 665. 

Kelly V. Illinois State Trust Co., 

111., 215 P. 667, 131 C.C.A. 636, cer¬ 
tiorari denied 36 S.Ct. 203, 235 U. 
S. 701, 69 L.Ed. 432. 

Pending action provldlnff more effec- 
tive relief 

In suit for preliminary Injunction 
involving issue as to which of two 
unions was entitled to represent 
longshoremen in management of 
health and welfare funds, decree de¬ 
nying injunction would be affirmed 
hy appellate court despite serious 
•doubts as to grounds for refusal of 
Injunction, in view of pendency In 
district court of another lawsuit 
which could more effectively or more 


equitably serve as a vehicle for han- I 
dling of the controversy where such | 
case Included all the parties in the 
instant case except a union whitth I 
could be added pursuant to the fed¬ 
eral rule.s, and the case brought be¬ 
fore the court both groups of em¬ 
ployers who were potentially affect¬ 
ed by, although not parties to, the 
instant case. 

XJ.S.—Copra v. Suro, C.A.Puerto Rico, 
236 F.2d 107. 

60. U.S.—Contract Cartage Co. v. 
Sawyer, C.C.A.Ohio, 54 F.2d 632— 
Bullard v. City of Cisco, C.C.A. 
Tex., 48 F.2d 212—Barker Painting 
Co. V. Local No. 734, Brotherhood 
of Painters, Decorators, and Paper- 
hangers of America, C.C.A.N.J., 34 
F.2d 3, affirmed 50 S.Ct. 356, 281 

U. S. 462, 74 L.Ed. 967—Texas & N. 
O. R. Co. V. North Side Beit Ry. 
Co., C.C.A.TCX., 16 F.2d 782. af¬ 
firmed 4 8 S.Ct. 361, 276 U.S. 475, 72 
L.Ed. 661—^U. S. V. Dunn, C.C.A. 
Okl., 288 F. 168, modified on other 
grounds 45 S.Ct. 451, 268 U.S. 121. 
69 L.Ed, 876. 

D.C.—W. Ames & Co. v. Wallace, 81 
F.2d 414. 65 App.D.C. 150—Engle 

V. McNeill, 48 App.D.C. 358. 
Dismissal of appeal where Quc.stions 

are moot see supra § 296(18). 

60.5 Withdrawal of iBBues 

Where lack of good faith was the 
gravamen of lessor’s action against 
lessee for breach of lease provision, 
a stipulation of the parties that no 
question of good faith was Involved 
in the case was dispositive of les¬ 
sor’s appeal from a directed verdict 
against him and required affirmance 
of the judgment thereon. 

U.S.—Garbutt v. Blanding Mines Co., 
C.C.A.Utah, 161 F.2d 764. 

61. U.S.—Miller v. New York Cent. 
R. Co., C.A.Ind., 239 P.2d 10—Bac- 

1333 


colla V. U. S., C.A.Tex., 199 F.Jd 
954—Palo Blanco Fruit Co. v. Palo 
Alto Ondiards Co., C.A.Puerto Rico, 
195 P.2d 90—Homestake Oil Co. v. 
Rigler, C.C.A.Mont., 39 F.2d 40. 

In brief 

Court will affirm judgment on a 
count which, although included in 
the notice of appeal, was not chal¬ 
lenged ns erroneous in the brief of 
R-PPellant. 

U.S.—Sulentich v. Interlake S. S. Co., 
C.A.Ill., 257 F.2d 316. 

62. U.S.—Thornberg v. Jorgen.sen, C. 
C.A. Virgin Islands, 65 F.2d 794, 
certiorari denied Jorgensen v. 
Thornberg. 54 S.Ct. 129, 290 U.S. 
694, 78 L.Ed. 597. 

63. U.S.—U. S. V. Price Trading Co., 
Utah, 109 P. 239. 48 C.C.A. 331. 

63.5 U.S.—Lopes v. Pacific Tile & 
Porcelain Co., C.A.Tex., 238 F.2d 
619. 

63.10 D.C.—Dunn v. Weil, 232 F.2d 
345, 98 U.S.App.D.C. 8 8. 

63.15 U.S.—Carter Coal Co. V. Lltz, 
C.C.A.Va., 140 P.2d 934. 

Findings not disturbed 

Findings of trial court supported 
by abundant evidence cannot be dis¬ 
turbed. 

U.S.—Jackson County, S. D„ v. Dufty, 
C.C.A.S.D,, 147 F.2d 227. 

63.20 U.S.—Arvidson v. Reynolds 
Metals Co., C.A.Wash., 236 P.2d 
224, certiorari denied 77 S.Ct. 869, 
352 U.S. 968, 1 L.Ed.2d 323. 

63.25 D.C.—^Akron Standard Mold 
Co. V. Coe, 126 F.2d 203, 75 U.S. 
App.D.C. 171. 

63.30 U.S.—Gibbons v. Detroit & T. 
S. L. R. Co., C.A.Ohio, 171 F.2d 287, 
certiorari denied 70 S.Ct. 66, 338 IT. 
S. 821, 94 L.Ed. 498. 
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tion of the contract supports the contention of ap- 

pellant.®3.35 

A judgment of dismissal for want of jurisdiction 
must be affirmed where the record fails to show 
jurisdiction.®^ Even though the record fails to dis¬ 
close facts giving the federal court jurisdiction of 
the action, a valid judgment on the merits may prop¬ 
erly be affirmed where counsel for appellee admits 
in open court the existence of facts sufficient to 
support jurisdiction.® A court of appeals cannot 
affirm the granting of a motion to dismiss a com¬ 
plaint for failure to state a claim on which relief can 
be granted if under any reasonable reading, the 
complaint states a claim on which relief can be 
granted.®^*!® The fact that affirmance of dismissal 
of actions brought for inseparable parts of claim 
set out in another action resulted in claimant having 
an indivisible cause of action for an amount beyond 
the jurisdiction of the trial court would not cause 
appellate court to order dismissal of the other cause, 
since plaintiff is entitled cither to waive the greater 
amount and remain in the trial court or move that 
court for dismissal of the action without preju¬ 
dice.®'^*^® 

A court of appeals will not affirm dismissal of 
an action on the theory that the action was vexatious 
merely because determinations adverse to plaintiff 
were made in prior similar actions against him, 
where the factors constituting res judicata are 
not present.®4*20 Where, however, the grounds of 
appeal have already been heard and disposed of by 
the court of appeals and the supreme court in several 
other cases, some of which involved appellant, and 
no new points or contentions are presented, the 
decision and judgment of the district court will be 
affirmed on the authority of such cases.®'**25 


Rvefily divided court. In cases of even division 
of the court of appeals, that is, where the same num¬ 
ber of judges of the court are for affirmance as are 
for reversal, the judgment will be affirmed.®^*®® 

Want of formal proof of case in default. A 
judgment for defendant cannot be affirmed because 
of want of formal proof where the case was in de¬ 
fault and was so adjudged in a memorandum deci¬ 
sion.®4*®® 

Leave to seek further relief. Affirmance of a 
judgment or order commanding obedience to sub¬ 
poenas will be made without prejudice to the right 
of appellant to apply to the district court for relief 
if it is made to appear that in securing the informa¬ 
tion sought appellee is using, or proposing to use, 
the subpoenas oppressively or unreasonably.®'* '*® 
Where an issue as to the applicability of a work¬ 
men’s compensation act is raised for the first time 
on appeal, and the court of appeals is unable to 
determine whether appellant is seeking merely to 
avail itself of a bare technical omission or is serious¬ 
ly claiming that the act is inapplicable to the parties, 
it may affirm the judgment, but grant leave to ap¬ 
pellant to apply to the district court to reopen the 
case if the suggested defects are more than a 
shadow.®'**'*® 

§ 301(10). - Effect of Affirmance 

The affirmance by a court of appeals of a Judgment 
or order appealed from validates and makes effective the 
matters determined by such order or judgment, but it 
does not necessarily adopt the reasoning of the court 
below. 

In general, the affirmance of a judgment on ap¬ 
peal validates the lower court judgment and it be¬ 
comes, in effect, a judgment of the court of ap¬ 
peals,®® but an affirmance is not necessarily an adop- 


63.35 U.S.—Bull V. Sun Life Assur. 
Co. of Canada, C.C.A.Ill.. 141 F.2d 
466, 155 A.L.R. 1014, certiorari de¬ 
nied 65 S.Ct. 66, 323 U.S. 723, 89 L. 
Ed. 681. 

64. U.S.—-J. J. McCaskill Co. v. Dick¬ 
son, Fla., 159 F. 704, 86 C.C.A. 572. 
Bismissal oa mistaken ground of 
want of JurladlctSon 
In declaratory Judgment action. 
Judgment dismissing complaint on 
mistaken ground of lack of Jurisdic¬ 
tion should not be affirmed on ap¬ 
peal, even though there existed ade¬ 
quate grounds for dismissal thereof 
as matter of discretion. 

U.S.—^Maryland Casualty Co. v. Unit¬ 
ed Corporation of Massachusetts, 
C.C.A.Mass., Ill F.2d 443. 

Za aooordaaoe with Supreme Court 
deoieiou 

Judgment dismissing complaint 


will be affirmed where decision on 
appeal is delayed awaiting opinion 
of Supreme Court in a similar case, 
and it.s decision is that the district 
court has no Jurisdiction to entertain 
such a complaint. 

U.S.—International Longshoremen's 
and Warehousemen’s Union v. Lib¬ 
by. McNeill & Libby, C.A.Hawaii, 
221 F.2d 225. 

64.6 U.S.—Alexandria Paper Co. v. 
Cleveland, C., C. & St. L. R. Co., 
Ind., 246 F. 122, 123, 168 C.C.A. 
348. 

26 C.J. p 784 note 67 [a]. 

64.10 U.S.—Arfons v. E. I. Du Pont 
De Nemours & Co., C.A.Conn., 261 
F.2d 434. 

64.15 U.S.—Sutcliffe Storage & 
Warehouse Co. v. U. S., C.C.A. 
i Mass., 162 F.2d 849. 
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64.20 U.S.—Arnatein v. Porter, C.C. 

A.N.Y., 154 F.2d 464. 

64.25 U.S.—Ma.son v. Summer Lake 
Irr. Di.st., C.A.Or., 216 F.2d 609, 
certiorari denied Mason v. Summer 
Lake Irr. Dist. and Pueblo Trad¬ 
ing Co., 75 S.Ct. 357, 348 U.S. 937, 
99 L.Ed. 734, rehearing denied 75 
S.Ct. 450, 348 U.S. 960, 99 L.Ed. 749. 
64.30 U.S.—Alexander v. U. S., C.A. 
Cal., 173 F.2d 867, reheard 181 F. 
2d 480. 

64.35 U.S.—Creedon v. Randolph, C. 

C.A.Fla.. 166 F.2d 918. 

64.40 U.S.—Jackson Packing Co. v. 

N. L. R. B., C.A.Miss., 204 F.2d 842. 
64.45 U.S.—Home Indem. Co. of N. 
Y. V. Poladian, C.A.Va., 270 F.2d' 
156. 

65. U.S.—Inghram v. Union Stock 
Yards Co. of Omaha, D.C.Neb., 6 F. 
Supp. 486. 
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tion of the reasoning: of the lower court,®® unless 
the appellate court expressly affirms “on the opinion 

l.)elow.”67 

An affirmance of a judgment based on the ground 
that certain necessary conditions did not exist is 
not conclusive of the rights of the parties where 
siicli conditions afterward come into existence.®^ 
An affirmance is without effect as to matters re¬ 
served or excepted from determination by the dis¬ 
trict court.Thus, where the district judge made 
it clear in his findings and orders in the case that 
defendant was not contesting or disputing the right 
of plaintiff to receive moneys due under a deed and 
that the judgment did not affect that right, affirm¬ 
ance wdll not affect such right.Also, an af¬ 
firmance will not affect the rights or remedies of 
a plaintiff appellant as against a person who was 
not before the lower court by service of process or 
by appearance and who was not a party to the ap- 
peal.®8-i5 

The affirmance on appeal of a continuing injunc¬ 
tion does not for all time freeze the terms of that 
decree, but the lower court may, in the light of 
supervening events or changed conditions, make 


appropriate modifications of the injunction as ap¬ 
plied to the future.®® Where the relief sought un¬ 
der a motion for a restraining order or injunction 
is ancillary to another motion, the right to such re¬ 
straining order falls on affirmance of an order of the 
district court denying the main motion.®®-® Affirm¬ 
ance of a decree requiring defendant to perform a 
contract, on appeal without supersedeas, reaches 
back to the inception of the agreement and finally 
adjudicates defendant's obligation to perform.^® 

§ 301(11). - Conditional Affirmance; Re¬ 

mittitur 

Where there has been an excessive recovery in 
court below, and the court of appeals can determine with 
certainty the amount of the excess, it may affirm on con¬ 
dition that the party recovering consent to a remittitur. 

Under the statute, 28 U.S.C.A. § 2106, which has 
been held to authorize such action,a court of 
appeals, in a proper case, will affirm a judgment 
which is excessive on condition that the party in 
whose favor the judgment was rendered shall remit 
a specified sum, or, as is sometimes stated, will re¬ 
verse and remand with directions to grant a new 
trial unless the remittitur is made,71 or it will affirm 

nied 74 S.Ct. 17, 346 U.S. 842, 98 
L.Ed. 363--Kendall v. United Air 
Linos, C.A.N.y., 200 P.2d 269— 

Louisiana Power & Light Co. v. 
Sutherland vSpeeialty Co., C.A.La., 
104 F.2d 586—W. D. Roddenbery 
Co. V. Carter, C.A.Ca., 102 F.2d 448, 
clarified, rehearing denied 193 F. 
2d 643—Texas Co. v. Christian, C. 
A.Ala., 177 F.2d 759—J. F. Pritch¬ 
ard & Co. V. R. A. Stokes Co., C.C. 
A.Tex., 160 P.2d 739—Schwartz v. 
Eitel, C.C.A.Wis., 132 P.2d 760— 
U. S. V. Brook ridge Farm, C.C. A. 
Colo., Ill P.2d 461—^American 
Surety Co. of New York v. Stand¬ 
ard Asphalt Co. of Florida, C.C. A. 
Fla., 75 F.2d 1, certiorari denied 
55 S.Ct. G55, 295 U.S. 741, 79 L.Ed. 
1687—Consolidated Indemnity & 
Insurance Co. v. Salmon & Cowin, 
Mining Ent^ineers and Contractors, 
C.C.A.Ala., 64 P.2d 766—Companhia 
De Navegacao Lloyd Brasileiro v. 
C. G. Blake Co., C.C.A.N.Y., 34 P. 
2d 616—Moss V. Sherburne, C.C.A. 
Mass., 11 F.2d 579, certiorari de¬ 
nied 47 S.Ct. 100, 273 U.S. 710, 71 
L.Ed. 852 — Becker Bros. v. U. S., 
C.C.A.N.Y., 7 P.2d 3—Straus v. Vic¬ 
tor Talking Mach. Co., C.C.A.N.T,, 
297 F. 791—U. S. V. Benedict, C.C.A. 
N.Y., 280 P. 76, affirmed 43 S.Ct. 
357, 261 U.S. 294, 67 L.Ed. 662— 
Mullins Lumber Co. v. Williamson 
& Brown Land & Lumber Co., S.C., 
255 F. 645, 167 C.C.A. 21— Rederlak- 
tiebolaget Amie v. Universal 
Transp. Co., N.T., 250 F. 400, 162 
C.C.A. 470, certiorari denied 88 S. 


Where opinion differs 

Where court of appeals affirms 
judgment of district court but its 
opinion is contradictory of such 
judgment, the district court judg¬ 
ment controls. 

Tex.—Eastern States Petroleum Co. 
v. Gilliland Refining Co.. Civ.App., 
151 S.W.2d 933, error dismissed, 
judgment correct. 

•68. U.S.—Victor Talking Mach. Co. 
V. Hoschke, N.Y., 188 F. 326, 110 
C.C.A. 304. 

4 C.J. p 1149 note 90. 

67 , XT.S.—Victor Talking Mach. Co. 
V. Hoschke, supra. 

68. U.S.—Watson V. U. S., C.C.A. 
Ala., 107 F.2d 1. 

• 68.5 U.S.—Atwood v. Kleberg, C.C. 
A.Tex., 135 F.2d 452. certiorari de¬ 
nied 64 S.Ct. 4.5, 320 U.S. 744, 88 
L.Ed. 441. 

68.10 U.S.—Henning v. Cox, C.C.A. 

Tex., 148 F.2d 586. 
formal Inclusion in decision 

Court of appeals, in deference to 
the expressed apprehensions of the 
parties, may expressly provide that 
affirmance is without prejudice to 
the rights of plaintiff to recover all 
moneys due him under deed. 

U.S.—Henning v. Cox, supra. 

68.15 U.S.—Stewart v. U. S., C.A. 
Tex., 242 F.2d 49. 

.69. U.S.—Feener Business Schools, 
inc. V. School of Speedwriting. Inc., 
C.A.Mass., 234 F.2d 1, certiorari de¬ 


nied 77 S.Ct. 264, 352 U.S. 942, 1 
L.Ed.2d 238. 

Preliminary Injunction to restrain 
enforcement of rate ordinance 

U.S.—City of Louisville v. Louisville 
Home Telephone Co., C.C.A.Ky., 279 
F. 949. 

Hearing required 

Modification may be made only aft¬ 
er hearing and, until then, the rights 
of the parties mu.st be determined in 
accordance with terms of original in¬ 
junction as approved by the court of 
appeals. 

U.S.—Coca-Cola Co. v. Dixi-Cola I..ab- 
oratories, C.C.A.Md., 155 F.2d 59, 
certiorari denied 67 S.Ct. 192, two 
cases. 329 U.S. 773, 91 L.Ed. 605. 

69.5 U.S.—Securities and Exchange 
Commi.ssion v. Farm & Home 
Agency, Inc., C.A.Ind., 270 F.2d 891. 

70. U.S.—Continental Oil Co. v. 
Osage Oil & Refining Co., C.C.A. 
Okl., 67 F.2d 527, certiorari denied 
53 S.Ct. 17, 287 U.S. 616. 77 L.Ed. 
635. 

70.50 U.S.—Bucher v. Krause, C.A. 
Ill., 200 F.2d 676, certiorari denied 
Krause v. Bucher, 73 S.Ct. 1141, 345 

U. S. 997, 97 L.Ed. 1404, rehearing 
denied 74 S.Ct. 17, 346 U.S. 842. 98 
L.Ed. 363. 

71. U.S.—Nephl Processing Plant, 
Inc. V. Talbott, C.A.Utah, 247 F.2d 
771—Bucher v. Krause, C.A.Ill., 200 
F.2d 576, certiorari denied Krause 

V. Bucher, 73 S.Ct. 1141, 345 U.S. 

1 997, 97 L.Ed. 1404, rehearing de- 
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in part and remand with instructions that the trial 
court order a specified remittitur, or, on failure 
thereof, grant a new trial.'^^-® 

This rule applies where the excess of the judgment 
appealed from is merely a matter of computation 
and does not involve a determination of a disputed 
question of fact,^^ or where the case is triable only 
to the court without a jury, has been tried twice, is 
before the court of appeals on a second appeal, and 
the damages awarded were excessive.^^-® Also, 
where the court of appeals is unable to determine 
whether the jury intended appellant to receive a 
specified sum for which judgment was rendered, or 
a lesser amount, it may affirm dependent on appellant 
consenting to a remittitur so as to reduce the judg¬ 
ment to the lesser amount.'^^.io The practice is com¬ 
mended by the courts on the ground that it saves the 
time and expense attendant on a new trial.'^^ 

The reviewing court, however, is hesitant to order 
a remittitur in the absence of a clear showing that 
the verdict is excessive,and ordinarily will do so 


36 C.J.S, 

only where an improper excess is clearly ascertain¬ 
able from the record,and not where it is not ap¬ 
parent from the record what the amount of the ex¬ 
cess is and for what amount the correct judgment 
should be,"^® or where there is no mathematical basis 
by which that portion of the verdict which was due 
to the erroneous element can be computed, or at 
least closely approximated.*^® Where appellee is 
entitled to recover but the court of appeals is un¬ 
able to determine whether excessive damages were 
actually awarded because of improper instructions, 
it will affirm, subject to the condition that the case 
be remanded to the trial court for it to determine 
if the award is excessive and if it is, to permit ap¬ 
pellee to file a remittitur of the excess or to grant 
a new trial.'^®*® 

Remittitur is not a proper remedy where there 
has been prejudicial error, but in such case a new 
trial should be granted.''®-^® A remittitur will not 
be allowed where the verdict and judgment based 
thereon are wholly outside the issues in that they 
award damages on a theory wholly at variance with 


Ct. 425. 246 IT.S. 675. 62 L.Ed. 933— 
Breakwater Co. v. Donovan, Ohio, 
218 F. 340. 134 C.C.A. 148—Cunning¬ 
ham V. Underwood, Tenn., 116 F. 
803, 63 C.C.A. 99. 

D.C.—Boyle v. Bond. 187 F.2d 362, 88 
U.S.App.D.C. 178—Brooks Transp. 
Co. V. McCutcheon. 164 F.2d 841, 80 
U.S.App.D.C. 406. 

4 C.J. p 1138 note 63. 

Punitive dasnag'es 

Where the jury returned a verdict 
for plaintiff for six thoua.and dollars 
assessing five thousand dollars as 
compensatory and one thousand dol¬ 
lars as punitive damages, and the 
court of appeals found that the low¬ 
er court erred in permitting the jury 
to award punitive damages, the 
judgment was reversed, unless plain¬ 
tiff should remit one thousand dol¬ 
lars. 

D.C.—A. S. Abell Co. V. Ingham, 43 
App.D.C. 582. 

Unliquidated, damages 

(1) In personal injury or other ac¬ 
tions for unliquidated damages where 
the verdict is excessive and there Is 
no other error requiring reversal, the 
court will affirm the judgment on the 
entry by plaintiff of a remittitur of 
that part of his recovery which the 
court deems excessive. 

U.S.—Hazard Powder Co. v. Volger, 
Wyo., 68 F. 152, 7 C.C.A. 130. 

(2) In federal jurisdictions the 
practice of ordering a remittitur in 
appellate courts is limited to con¬ 
tract cases and the like in which 
excess amount of verdict can be fair¬ 
ly well determined. 

D.C.—Munsey v. Safeway Stores, 
Mun.App.. 65 A.2d 598. 


interest 

Where a judgment is excessive in 
the matter of interest but is proper 
in every other respect and the 
amount of the exces.s can be ascer¬ 
tained by calculation, it may be re¬ 
mitted and the judgment be allowed 
to stand for the residue. 

U.S.—B. F. Sturtevant Co. v. Cham¬ 
pion Fibre Co., Ohio, 232 F. 1, 146 
C.C.A. 193. 

4 C.J. p 1141 note 89. 

Judgment ezoeedlng damagas proved 
Where the Judgment, or the verdict 
on which the judgment is based, is in 
excess of the damages proved and 
the evidence clearly shows the 
amount for which judgment should 
have been rendered, the Judgment 
may bo affirmed on condition that 
plaintiff remit the excessive part of 
his recovery. 

U.S.—Gulf States Creosoting Co. v. 
Loving, C.C.A.N.C., 120 F.2d 195. 

Errora cured by remittitur 

(1) Admission or rejection of evi¬ 
dence. 

U.S.—Loewer v. Harris, N.Y., 67 F. 
308. 6 C.C.A. 394. 

(2) Instructions. 

U.S.—Hazard Powder Co. v. Volger, 
Wyo., 68 P. 158, 7 C.C.A. 136— 
Hazard Powder Co. v. Volger, 
Wyo., 68 F. 152, 7 C.C.A. 130. 

71.5 D.C.—Brooks Transp. Co. v. 
McCutcheon, 154 P.2d 841, 80 U.S. 
App.D.C. 406. 

72. U.S.—U. S. Potash Co. v. Mc¬ 
Nutt, C.C.A.N.M., 70 P.2d 126. 

72.5 U.S.—O'Connor v. U. S., C.A.N. 
T., 269 P.2d 678. 
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72.10 U.S.—Hill v. Long Island R. 
Co., C.A.N.Y., 257 P.2d 736. 

73. U.S.—^American Surety Co. of 
New York v. Standard Asphalt Co. 
of Florida, C.C.A.Fla., 75 F.2d 1, 
certiorari denied 55 S.Ct. 656, 295 

U. S. 741, 79 L.Ed. 1 687—Ches- 

brough V. Woodworth, 195 F. 876, 
lie C.C.A. 465. 

74. U.S.—Smith v. Socony Vacuum 
Oil Co., C.C.A.N.Y., 96 F.2d 98, af¬ 
firmed Socony-Vacuum Oil Co. v. 
Smith. .59 S.Ct. 262, 305 U.S. 424, 83 
L.Ed. 265. 

74.5 U.S.—Herring v. Luckenbach 
S. S. Co., C.C.A.N.Y., 137 F.2d 598. 
Remittitur held uuauthorized 
Where jury had been properly 
charged to make reduction for con¬ 
tributory negligence, and trial court’s 
Judgment was entered after reduc¬ 
tion of verdict by nearly one-half 
and an excess was not clearly ascer¬ 
tainable from record, further modifi¬ 
cation of award by appellate court 
was not justified. 

U.S.—Herring v. Luckenbach S. S. 

Co., C.C.A.N.Y., 137 F.2d 598. 

76. U.S.—Chesbrough v. Woodworth, 
Mich., 196 P. 876, 116 C.C.A. 465. 

76. U.S.—Grand Trunk Western R. 
Co. V. H. W. Nelson Co., C.C.A. 
Mich., 118 F.2d 262—New York, C. 
& St. L. R. Co. v. Niebel, Ohio, 214 
P. 952, 131 C.C.A. 248. 

4 C.J. p 1145 note 24. 

7G.5 U.S.—Matanuska Val. Lines, 
Inc. V. Neal, C.A.Alaska, 255 F.2d 
632. 

76.10 U.S.-r-International Paper Co. 

V. Busby, C.A.La., 182 P.2d 790. 
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the allegations of the complaint.'^The court can¬ 
not take the place of the jury, and if the condition 
fixed by the court seems unjust, the party can 
protect himself by declining to accept it.^* A re¬ 
mittitur cannot be entered after the expiration of 
the time allowed thereforj^ 

On affirmance after remittitur, the court of ap¬ 
peals cannot add interest from the date of the rendi¬ 
tion of the services forming the subject matter of 
the action to the date of the entry of judgment, 
when plaintiff did not ask for such interest in his 
complaint.®^^ 

Additur. Where it docs not involve the making 
of any factual finding, a court of appeals, in a prop¬ 
er case, may affirm a judgment on condition that the 
party in whose favor the judgment was rendered 
file an additur in a specified amount.^O G 

§ 301(12). - Rendering Final Judgment 

or Directing Further Proceed¬ 
ings 

In a proper case, the court of appeals in affirming may 
render final Judgment or remand the case for further 
proceedings. 

In a proper case the court of appeals, on affirm¬ 
ance, may remand the cause for final disposition 
thereof or further proceedings therein,or in order 
that the trial court may have appropriate opportunity 
to modify the judgment consistent with existing con¬ 
ditions,®^*^ or it may affirm with leave to amend 
the complaint.®! Also, on affirmance of an order 
denying a preliminary injunction, the court of ap¬ 
peals may refuse a motion made therein by appellee 
to dismiss the complaint and remand the case to the 


district court for it to consider the motion to dis¬ 
miss in the first instance.®!*!® 

On affirmance of an order of the trial court dis¬ 
missing the complaint or petition for failure to state 
a cause of action, the case may be remanded to the 
trial court to permit an application to it for permis¬ 
sion, in its discretion, to amend the complaint,®!*2® 
but the case should not be remanded with leave to 
amend where plaintiff does not have a cause of 
action.®^ Where plaintiff deliberately refrained 
from establishing an essential element of his case, 
a court of appeals will not remand on affirmance 
of a judgment of dismissal in order that plaintiff 
may be allowed another opportunity to prove such 
element.®^ ® A court of appeals which affirms a 
dismissal of the action by the trial court for failure 
of plaintiff to exhaust his administrative remedies 
will not order the trial court to reinstate the action 
and hold it in abeyance until such time as plaintiff 
has exhausted his administrative remedies.®2.io 

On affirmance of a judgment for money arrived 
at from a consideration of debits and credits, where 
the record does not show a sufficiently clear offer of 
proof to justify a remand for a reaccounting, and 
that a rcaccounting would avoid or reduce the 
amount due, or an offer of proof of the amount of 
an alleged set-off, the court of appeals will not re¬ 
mand the cause for a reaccounting or in order that 
the district court might determine the amount of 
credits to be deducted.®® 

On affirmance of an order discharging an order 
to show cause why a judgment should not be opened, 
the time for execution of a writ of execution, levy 


77. U.S.—Phcpnix Assur. Co. v. 
Maryland Gold Min. & Dev. Co., 
Idaho, 146 F. 501, 77 C.C.A. 16. 

4 C.J. p 1142 note 99. 

78. U.S.—Pennsylvania Co. v. Shee- 
ley, Ohio, 221 F. 901, 137 C.C.A. 471. 

79. U.S.— Oorpns Juris cited lu 
Standard Asphalt Co. of Florida v. 
American Surety Co. of New York, 
D.C.Fla., 5 F.Supp. 430, 432, af¬ 
firmed, C.C.A., American Surety 
■Co. of New York v. Standard A.s- 
phalt Co. of Florida, 76 F.2d 1, cer¬ 
tiorari denied 55 S.Ct. 655, 296 U. 
S. 741, 79 L.Ed. 1687. 

80. U.S.~U. S. Potash Co. v, Mc¬ 
Nutt, C.C.A.N.M., 70 F.2d 1003. 

80.5 U.S.—Cummings v. Boston & 
M. R. R., C.A.Mass., 212 F.2d 133. 

81. U.S.—Duckworth v. James. C.A. 

Va.. 267 F.2d 224—Florida Power & 
Light Co. v. City of Miami. C.C.A.! 
Fla., 98 F.2d 180, certiorari denied 
69 S.Ct. 147, 306 U.S. 644, 83 L.Ed. 
415. I 


I Attorney’s fees ou appeal 

I Remand may be made for trial 
court to assess attorney’s fees on ap¬ 
peal. 

U.S.—Holtville Alfalfa Mills v. Wy¬ 
att, C.A.Cal., 230 F.2d 398. 

Petition for rehearing In trial court 

Leave granted to appellants, after 
affirmance of interlocutory decree, to 
file petitions for rehearing in the 
trial court. 

U.S.—Central California Canneries 
Co. V. Dunkley Co., C.C.A.Cal., 282 
P. 406. 

81.5 U.S.—Edwards v. Woods, C.C.A. 
Mo., 168 F,2d 827. 

81.10 U.S.—Vanity Fair Mills, Inc. 

V. T. Eaton Co., C.A.N.Y., 234 F.2d 
633, certiorari denied 77 S.Ct. 96, 
352 U.S. 871, 1 L.Bd.2d 76, rehear¬ 
ing denied 77 S.Ct. 144, 362 U.S.! 
913, 1 L.Ed.2d 120. 

81.15 D.C.—Vlctryllte Candle Co. v. 
Brannan, 201 F.2d 206, 91 U.S.App. 
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D.C. 386, certiorari denied 73 S.Ct. 
1122, 345 U.S. 975, 97 L.Ed. 1390. 

81.20 Complaint charging violation 
of anti-trust legislation 

U.S.—McElhenney Co. v. Western 
Auto Supply Co., C.A.S.C., 269 P.2d 
332. 

82. U.S.—Northwestern Light & 
Power Co. v. Town of Milford. 
Iowa, C.C.A.Iowa, 82 F.2d 1023. 

82.5 U.S.—Walton v. Arabian Am. 
Oil Co., C.A.N.Y., 233 P.2d 641, cer¬ 
tiorari denied 77 S.Ct. 97, 352 U.S. 
872, 1 L.Ed.2d 77. 

82.10 U.S.—Interstate Natural Gas 
Co. v. Southern Cal. Gas Co., C.A. 
Cal., 209 F.2d 380. 

83. U.S.—U. S. v. Rodlek, C.C.A.N, 
Y., 120 P.2d 760, affirmed Rodlek v. 
U. S.. 62 S.Ct. 793, 316 U.S. 783, 86 
L.Ed. 1190, rehearing denied 62 S. 
Ct. 940, 816 U.S. 707, 86 L.Ed. 1774. 

D.C.—Bunn v. Weil, 232 F,2d 646| 88 
U.S.App.P.C. 88, 
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under which was stayed pending the appeal, should 
be extended for a sufficient time to allow the mar¬ 
shal to execute it.®^ The court of appeals has pow¬ 
er, either as a matter of substantive right under 
the state law or as a matter of procedure under 
federal statute and court rule, to add damages or 
interest for delay to a judgment which it affirms on 
being satisfied that the appeal was without merit 
and apparently taken merely for delay.®^ 

The court cannot add to a judgment affirming a 
judgment enjoining the seizure of property under 
state law a provision that defendants may apply 
to the lower court for a further order or decree if 
the state supreme court holds the statute valid and 
applicable to the conditions shown, where no case 
involving such issue is pending in such court.^^ On 
appeal from an order granting a preliminary injunc¬ 


tion, the court cannot enter a decree for complainant 
on the merits unless it can see that the whole issues 
can be disposed of at once without injustice to the 
parties.®*^ 

§ 301(13). Modification 

The court of appeals has power to, and In a proper 
case will, modify or correct the Judgment or order ap¬ 
pealed from, or remand the case to the lower court for 
correction. 

Under the statute, 28 U.S.CA. § 2106, which has 
been held to give a court of appeals power to modify 
a judgment instead of remanding the cause for a 
new trial,a court of appeals has power to, and 
in a proper case will, modify or correct the judg¬ 
ment, order, or decree appealed from,88 or remand 
the case to the lower court for correction.®® 


84. U.S.—Glenn v. W. C. Mitchell 
Co.. C.C.A.N.D., 285 F. 381. 

85. IT.S.—Occidental Life Ins. Co. v. 
Eiler, C.C.A.Mo., 126 F.2d 42fl, cer¬ 
tiorari denied 62 S.Ct. 1278, 316 U. 
S. 688, 86 UEd. 1760. 

Biacretioii to allow 

Federal reviewing courts have dis¬ 
cretion under statute as to allowing 
damages or interest as part of judg¬ 
ment or decree on affirmance there¬ 
of under theory that interest for 
time appeal is pending is damages 
for delay, without reference to state 
laws. 

U.S.—Blair v, Durham, 139 F.2d 260. 
Damage■ held nnauthorized 

Despite hardship suffered by sub¬ 
contractor's employees due to being 
delayed in collecting their verdict 
because of gas corporation’s appeal 
against intervenor and third-party 
defendants in action by employees 
against corporation for injuries re¬ 
sulting from gas explosion, damages 
for delay because of the appeal would 
not be awarded employees in view 
of fact that corporation was reason¬ 
ably apprehensive that, if it paid 
judgments without appealing, it 
would lose any right to reimburse¬ 
ment. 

U.S.—United Gas Corp. v. Guillory, 
C.A.La., 206 F.2d 49, rehearing de¬ 
nied 207 F.2d 308. 

86. U.S.—Davies v. Mills Novelty 
Co., C.C.A.Neb., 70 F.2d 424. 

87. U.S.—^Meccano, Limited, v. John 
Wanamaker, New York, N.Y., 250 
F. 250, 162 C.C.A. 386. 

Additional evidenea 

On appeal from denial of plaintiff's 
motion for preliminary injunction, 
where plaintiff requested a decision 
on evidence offered, but defendant 
indicated that he desired to offer fur¬ 
ther evidence case would be allowed 
to proceed to final hearing. 


U.S—Mciselman v. Paramount Film 
Distributing Corp., C.A.N.C,, 180 F. 
2d 94. 

87.50 U.S.—Niagara Fire Ins. Co. v. 
Bryan & Hewgley, C.A.Tenn., 105 
F.2d 154. 

88. U.S.—Newburgh Land & Dock 
Co. V. Texas Co., C.A.N.Y., 227 F. 
2d 732—Scott V. Gearner, C.A.Tex., 
197 F.2d 93—Niagara Fire Ins. Co. 
V. Bryan & Hewgley, C.A.Tenn., 105 
P,2d 154—Cook Chemical Co. v. 
Cook Paint & Varnish Co.. C.A.Mo., 
185 F.2d 365—Bigelow v. IlKO Ra¬ 
dio Pictures. C.C.A.IIL, 162 F.2d 
520, certiorari denied 68 S.Ct. 158, 
332 U.S. 817, 92 L.Ed. 394—Stand¬ 
ard Sur. & Cas. Co. of N. Y. v. 
State of Oklahoma ex rel. Thilsted, 
C.C.A.Okl., 145 F.2d 605—Fidelity 
& Deposit Co. of Maryland v. Da¬ 
vis. C.C.A.Va., 127 F.2d 780—Hunt 
v. Seeley, C.C.A.Tex., 115 F.2d 205 
—London & Lancashire Indemnity 
Co. of America v. Courtney, C.C.A. 
Okl., 106 F.2d 277—-Etna Casualty 
& Surety Co. v. Cat skill Nat. Bank 
& Trust Co.. C.C.A.N.Y., 102 F.2d 
527—Drainage Dist. No, 7 of Poin¬ 
sett County, Ark, v. Sternberg, C. 
C.A.Ark., 16 F.2d 598—Wadden v. 
Crow, C.C.A.S.D,, 1 F.2d 300— 

Journal of Commerce Pub. Co. v. 
Tribune Co., C.C.A.Ill., 286 F. Ill 
—Dalton-Kelly Coal Corporation v. 
Taplin. C.C.A.W.Va.. 275 F. 191— 
Equitable Trust Co. of New York 
V. Denver & R. G. R. Co., N.Y., 250 
F. 327, 162 C.C.A. 397, certiorari de¬ 
nied Denver & R. G. R. Co. v. Equi¬ 
table Trust Co. of New York, 38 S. 
Ct. 423, 246 U.S. 672, 62 L.Ed. 932. 
Judgxuentf at law entered by 
court without intervention of jury 
may be modified on appeal. 

U.S.—U. S. V. Salmon, C.C.A.Miss.. 
4 2 F.2d 353—Morris v. Texas Work¬ 
ing Barrel Mfg. Co., C.C.A.Tex., 13 
i F.2d 977. 


Change of conditions pending appeal 

Where conditions hnve changed 
pending an appeal from an order of 
the federal district court, the court 
of appeals, with the consent of the 
parlies, has the authority to modify 
the order. 

U.S.—In re Miller, C.C.A.N.Y., 281 
F. 764, appeal di.smi.ssed Schaefer 
V. Miller, 43 S.Ct. 519, 2C2 U.S. 760, 
67 L.Ed. 1220. 

Stipulation of parties 

Where both parties to appeal, in 
effect, agreed that trial court’s decree 
providing that depositions taken and 
filed In case and exhibits identified 
in depositions and filed could be used 
in any action in district court where¬ 
in defendant and plaintiff or their 
customers or privies were parties 
should be construed as meaning that 
depositions and exhibits could be 
used only in suits relating to same 
subject matter as instant case, court 
of appeals would consider that par¬ 
ties had stipulated that decree be 
modified to limit use of depositions 
In question in suits relating to same 
subject matter as instant case. 

U.S.—Caterpillar Tractor Co. v. In¬ 
ternational Harvester Co., C.C.A. 
Cal., 106 F.2d 769. 

Dlamiasal of party 

Where state could not be sued 
without its consent because of its 
immunity under the Eleventh Amend¬ 
ment, and order ran formally again.st 
the state, order was required to be 
modified to eliminate the state as a 
party and to provide for dismissal 
of the petition as to the state. 

U.S.—New York, O. & W. Hy. Co. v. 
People of State of New York, C.C. 
A.N.Y., 158 F.2d 769, certiorari de¬ 
nied People of State of New York 
v. Gebhardt, 67 S.Ct. 1309, 331 U.S. 
819, 91 L.Ed. 1837. 

89. U.S.—Close v. Brlctson Mfg. Co., 
C.C.A.Neb., 49 F.2d 751. 
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The power to modify is generally the power to the power to render such a decree as should have 
Tender such judgment as the lower court should have been rendered below, without remanding the case,®^ 
rendered, where the appellate court is in possession but it is also held to be its duty to do so.^2 \ judg- 
of all the facts and evidence or otherwise occupies ment which is too broad may be modified by the re- 
thc same position as the trial court.®® It has been viewing court.®2.5 

held to extend to correction of errors of fact as ^ judgment where the 

WTll as of law giving due regard to the opinion of forfeited,93 or where the 

the judge who heard and saw the witnesses testify, insufficient to show clearly what judg- 

A" ment should have been rendered by the lower 

dict.90.6 On appeals m equity cases, the higher ^ defendant against whom a preliminary 

court has somewhat broader powers of review than i„j„nction was ordered will be presumed to agree 
on appeals m law actions tried before a jury, and ^ modification of the order where such modifi- 
fiirther it generally has the benefit of findings of cation is in his favor.99 Where plaintiff sues on 
fact made by the trial court. Accordingly, on such alternative theories, the trial court having found 


an appeal, where the court can sec 
what the rights of the parties arc 

D.a—Land v. Dollar. 188 F.2d C29. 

SS IJ.S.App.D.C. 162. 

O-eneral provision 

Where vice of ^fcnerality of injunc¬ 
tive provi.sions of judy:nient was not 
mentioned in trial court and no com¬ 
plaint wasu made of such generality 
in court of appeals in specification 
of errors, mandate would go down 
authorizing, but not directing, trial 
court to amend injunctive provl.sions 
of judgment to comply with Rule 65 
(d), if in its discretion it found such 
course advisable. 

IT.S.—McKenney v. Buffelen Mfg. Co., 
C.A.Or., 232 F.2d 5. 

Computation of currency exchange 
Where determination of trial court 
tliat plaintiff suifered .specified dam¬ 
ages in amount of pesos currency 
WHS authorized but the conversion 
factor was wrong and the only error 
wa.s in the improper ascertainment 
of the amount of permitted recovery 
expressed in American currency, the 
judgment would be modified and re¬ 
manded to the district court with di¬ 
rections to make the necessary cor¬ 
rection. 

Xj.s.—Paris v. Central Chiclera, S. de 
R. L., C.A.Tex., 193 F.2d 960. 

90. IT.S.—Richmond v. Atwood, 

Mass., 52 F. 10, 2 C.C.A. 596, 17 
L.R.A. 615. 

4 C..I. p 1150 note 4. 

Alternative provision 

Where formal judgment had been 
entered in trial court on undi.sputed 
hypothesis that a government tax 
claim was valid and exceeded the 
amount of a fund deposited in court 
to pay therefor, and judgment made 
no alternative provision for payment 
of fund to taxpayer should amount 
in court exceed the government’s 
claim, court of appeals would on ap¬ 
peal formally modify the judgment 
to direct clerk to pay fund to taxpay¬ 
er where it appeared that taxpayer 
had compromised, settled and paid 
the claim. 


from the record him entitled to 
it not only has consider whether 

IT.S.—Publicity Bldg. Realty Corp. v. 
Hess, C.C.A.MO., 167 F.2d 269. 

90.5 U.S.—-U. S. V. Playa De FI or 
Land & Imp. Co., C.C.A.Canal Zone, 
160 F.2d 131. 

91. U.S.—Richmond v. Atwood. 
Ma.ss., 52 F. 10, 2 C.C.A. 596, 17 L.R. 
A. 615. 

Amount of trust property 

In action against tru.stee of family 
trust to recover shares of stock in 
family corporation, which evidence 
established that plaintiff was enti¬ 
tled to three hundred seventeen 
and one-half shares rather than the 
two hundred fifty shares, which tri¬ 
al court directed to be surrendered to 
plaintiff, on ground that they were 
trust property, judgment would be 
modified to provide for delivery of 
three hundred seventeen and one-half 
.shares, 

U.S.—Troyak v. Enos, C.A.lnd., 204 
F.2d 536, 

92. U.S.—National Pigments & 
Chemical Co. v. C. K. Williams & 
Co., C.C.A.Mo., 94 F.2d 792. 

92.5 U.S.—Sun Pub. Co. v. Walling, 
C.C.A.Tenn., 140 F.2d 445, certiorari 
denied 64 S.Ct. 946, 322 U.S. 728. 
88 L.Ed. 1564. 

D.C.—Brady v. Games, 128 F.2d 754, 
76 IJ.S.App.D.C. 47. 

Iiimitation of transfer 

Where it did not appear that any¬ 
one but plaintiff was hindered, de¬ 
layed, or defrauded by transfer of 
property sought to be set aside as 
fraudulent, judgment to the extent 
that it avoided transfer as against 
other persons should be modified. 

D.C.—Brady v. Games, supra. 

93. U.S.—Lafontan v. Eltlng, N.Y., 
58 P.2d 180, rehearing denied, C.C. 
A., 59 F.2d 204, certiorari denied 
Lafontan v. American Import & 
Export Co., 53 S.Ct. 221, 287 U.S 
664, 77 L.Ed. 673. 
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recovery on one theory need not 
defendant might also alternatively 

94. Amendment to accord with par- 
tie*’ views 

Court of appeals is not at liberty 
to amend judgment to accord with 
respective vicw.s of parties to suit on 
construction contract involving ques¬ 
tions of fact. 

U.S.—St. Joseph Loan & Trust Co. v. 
Studebaker Corporation. C.C.A.Ind.. 
66 F.2d 151, certiorari denied 54 S. 
Ct. 209, 290 U.S. 699, 78 L.Ed. 601. 

Issue not tried 

Where United States sought recov¬ 
ery of excessive payments made by 
alien property custodian on ground 
that they had been Induced by fraud¬ 
ulent misrepresentations and also 
that they resulted from a mistake of 
law, and verdict had been directed on 
theory of mistake of law, court of 
appeals, on affirming judgment, would 
not direct district court to disallow 
interest allowed, since amount of in¬ 
terest depended on whether there 
had been fraud and that Issue had 
not been tried. 

U.S.—U. S. V. Rodiek. C.C.A.N.T., 120 
F.2d 760, affirmed Rodiek v. U. S., 
62 S.Ct. 793. 315 U.S. 783. 86 L.Ed. 
1190, rehearing denied 62 S.Ct. 940, 
316 U.S. 707, 86 L.Ed. 1774. 

Discretion of court 

If amount of interest recoverable 
by United States in action to recov¬ 
er excessive payments made by alien 
property custodian was a matter of 
discretion based on considerations of 
fairness, the court of appeals, on af¬ 
firming judgment, could not direct 
district court to disallow interest al¬ 
lowed unless convinced that district 
court had abused its discretion. 
U.S.—U. S. V. Rodiek, C.C.A.N.Y., 120 
F.2d 760, affirmed Rodiek v. U. S., 
62 S.Ct. 793, 316 U.S. 783, 86 L.Ed. 
1199, rehearing denied 62 S.Ct. 940, 
316 U.S. 707, 86 L.Ed. 1774. 

35. U.S.—Fransioli v. Prest-O-Lite 
Co., Tenn., 234 P. 63, 148 C.C.A, 79. 
S3 O.J. p 580 note 76. 
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be found liable on the other theory, and the court of 
appeals will, therefore, modify the judgment by va¬ 
cating provisions thereof as to recovery and relief 
based on the alternative theory 

Correction of formal or clerical errors. Mere 
clerical errors in the form of a judgment, as shown 
in Judgments § 237, may, and should, be correct¬ 
ed in the court below. If, however, there has been a 
failure of the lower court in this respect, such er¬ 
rors will usually be remedied in the appellate court 
by that court either directly modifying the judgment 
or decree or remanding the case to the lower court 
with directions to make the modification.^6 

Clarification of judgment. Where the court be¬ 
low did not intend to enter a judgment on the merits, 
but the judgment does not make this completely 
clear, it may be reformed or modified so as to clari¬ 
fy its meaning and, as reformed, affirmed.On 
affirmance, erroneous findings and conclusions which 
are not necessary to support the judgment, but which 
might work collateral estoppel against appellant 
with respect to other proceedings wdll be ordered 
stricken so as to remove any possible prejudice re¬ 
sulting therefrom.96-10 

Changing relief or recovery or denial thereof. 


In a proper case an appellate court may modify the 
judgment of the lower court by altering the relief 
granted, as by striking and eliminating improper 
provisions in the judgment or decree,striking 
part of the relief and substituting other relief, 
changing an absolute dismissal to a dismissal with¬ 
out prejudice,®® or a dismissal on the merits to a 
dismissal for want of federal jurisdiction,®®-^ or 
a dismissal without prejudice to a dismissal with 
prejudice, or on the merits,®®-^® or a dismissal er¬ 
roneous at the time made to a dismissal at the cost 
of defendant, where the relief sought has ceased 
to be necessary.! It may also amend a judgment 
for defendant on the pleadings so as to be without 
prejudice to another action,^ or substitute other 
parties for those for, or against whom, the judg¬ 
ment was rendered.® The court of appeals, how¬ 
ever, need not modify the judgment below for the 
purpose of correcting a variation or error in the 
damages which is insubstantial, if it exists at all.®-^ 

It has been held that a court of appeals does not 
have power to increase the award made by the 
verdict of a jury,^ at least where it docs not appear 
from the record that defendant’s liability for the 
amount was conceded or that there was no room 
for contesting it.^ In an action by a tenant against 


95.5 U.S.—Rich v. Clayton Mark & 
Co., C.A.Mo.. 250 P.2d 622. 

96. U.S.—Stanollnd Oil & Gas Co. v. 
Guertzgen, C.C.A.Mont., 100 F.2d 
299—Dextone Co. v. Building 
Trades Council of Westchester 
County. C.C.A.N.Y,, 60 F.2d 47. 

96.5 U.S.—Charles R. Shepherd, Inc. 
V. Monaghan, C.A.Mis.s., 256 F.2d 
882. 

96.10 U.S.—Monolith Tortland Ce¬ 
ment Co. V. U. S,, C.A.Cal., 269 F. 
2d 629. 

97. U.S.—Tyler County, Tex. v. 
Town, C.C.A.Tex., 23 F.2d 371. cer¬ 
tiorari denied 49 S.Ct. 9. 278 U.S. 
601, 73 L..Ed. 530—Mason City & Ft. 
D. R. Co. V. Boynton, Iowa, 158 F. 
599. 85 C.C.A. 421. 

98. U.S.—U. S. V. Robins, C.C.A. 
Mi.ss., 117 F.2d 14 5—Juneau Ferry 
& Nav. Co. V. Alaska SS. Co., Alas¬ 
ka. 121 F. 356, 58 C.C.A. 34. 

99. U.S.—Lucking v. Ojai Mut. Wa¬ 
ter Co.. C.A.Cal., 256 F.2d 403— 
Warren for Use and Benefit of 
Walker v, Pearson, C.A.Fla., 195 F. 
2d 300—Richardson v. Board of 
Public Instruction of Palm Beach 
County, Fla., C.A.Fla., 188 F.2d 832 
—Illinois Cent. R. Co. v. Bullock, 
C.A.Miss., 181 F.2d 851—Schuck- 
man v. Rubenstein, C.C.A.Ohio, 164 
P.2d 952, certiorari denied 68 S.Ct. 
905, 333 U.S. 876, 92 L.Ed. 1151— 
Edwards v. Glasscock, C.C.A.Tex., 
91 F.2d 625—Cage v. Cage, C.C.A. 


Tex., 74 F.2d 377—Smyth v. As¬ 
phalt Belt Ry. Co., C.C.A.Tex., 12 
P,2d 14. transferred, see 45 S.Ct. 
242, 267 U.S. 326, 69 L.Ed. 629— 
Harrison v. Farmers’ h. & T. Co., 
Tex., 94 F. 728, 36 C.C.A. 443. 

So as to permit amendment of com- 
plaint 

U.S.—Sayre v. Shoemaker, C.A.Miss., 
263 P.2d 370. 

On request 

Although unnecessary, at the re¬ 
quest of appellant, the court of ap¬ 
peals has modified an order of dis¬ 
missal for want of juri.sdictlon so as 
to provide that it would not operate 
as an adjudication on the merits. 

U.S.—Smith V. Ford Gum & Mach. 
Co., C.A.Ga., 212 F.2d 681. 

Modification of grounds held proper 

Where judgment of dismissal 
should have been based on ground 
that action was prematurely brought 
instead of on ground that cause of 
action had been barred by contractu¬ 
al limitation period, the Judgment 
was modified so as not to deprive 
plaintiffs of right to institute anoth¬ 
er action on accrual of cause of ac¬ 
tion against defendant. 

U.S.—Hadick v. Underwriters at 
Lloyd’s, London, C.C.A.IIl., 137 P. 
2d 21. 

99.5 U.S.—^Walton v. City of Atlan¬ 
ta, C.A.Ga., 180 P.2d 143, set aside 
on other grounds 181 P.2d 693, cer¬ 
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tiorari denied 71 S.Ct. 56, 340 U.S. 
823, 95 L.Ed. 604. 

99.10 U.S.—Nichols V. Long Island 
Lighting Co., C.A.2, 211 P.2d 392, 
certiorari denied 75 S.Ct. 45, 34 8 
U.S. 827, 99 L.Ed. 652, rehearing de¬ 
nied 75 S.Ct. 123, 348 U.S. 884, 99 
L.Ed. 696. 

1. U.S.—New York Life In.s. Co. v. 
McCarthy, C.C.A.Ala., 22 F.2d 241. 

2. U.S.—Johnson v. Riverland Levee 
List., C.C.A.Mo., 117 F.2d 711, 134 
A.L.R. 326. 

3. U.S.—Wilhite v. Skelton, Ind. 
Terr., 149 P. 67, 78 C.C.A. 635. 

4 C.J. p 1156 note 86. 

3.6 D.C.—Brown v. Coates, 253 F.2<i 
36, 102 U.S.App.D.C. 300. 

4. U.S.—Dock Contractor Co. v. City 
of New York, C.C.A.N.Y., 296 F. 
377. 

Although more expeditious aud efll. 
cieut administration of justice might 
result if the use of additur, consistent 
with the remittitur practice could 
be adopted, that desirable end can¬ 
not be attained except through legal 
and constitutional methods. 

U.S.—Miller v. Tennessee Gas Trans¬ 
mission Co., C.A.La., 220 F.2d 434. 

5. U.S.—Empire Fuel Co. v. Lyons, 
Ohio, 257 F. 890, 169 C.C.A. 40, cer¬ 
tiorari denied 40 S.Ct. 393, 252 U. 
S. 682, 64 L.Ed. 727. 

Error of law 

Case should be remanded for entry 
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a landlord for rent overcharges, however, a court of 
appeals has been held to have power to increase the 
allow ancc to plaintiff for attorney fees made by the 
district coiirt.^ ’'* 

On the other hand, a court of appeals generally 
has power, in a proper case, to modify, or to order 
the lower court to modify, the judgment appealed 
from by reducing the amount thereof,® as where 
there were errors of computation’^ or insufficient evi¬ 
dence to support certain items of damages al¬ 
lowed,'^-® or by allowing a set-off The court, 
however, cannot arbitrarily reduce the damages or 
amount awarded by a jury,7-i® although, as dis¬ 
cussed supra § 301(11), it may afford appellee an 
opportunity to make a remittitur. 

Interest. With respect to interest, judgments 
have been modified and reduced in amount where 
they have erroneously allowed and included inter¬ 
est,^ or allowed interest at too high a rate,^> or for 


too long a period of time.^® 

A court rule providing that judgments or decrees 
in the inferior court shall bear interest at the same 
rate that similar judgments or decrees bear interest 
in the courts of the state or territory where such 
judgment was rendered is intended to give to parties 
whose decrees for the payment of money arc af¬ 
firmed interest on the decrees so affirmed from the 
date of their entry in the lower court until paid, if, 
by the law of the state interest might have been ac¬ 
quired in the state court in a similar case, but it 
docs not adopt state rules of practice with respect 
to the necessity of an express provision in the judg¬ 
ment or decree appealed from for the allowance 
of such interest.^®-® 

Injunction. The general rules hereinbefore dis¬ 
cussed have been applied by the appellate courts in 
modifying or refusing to modify judgments or de¬ 
crees in actions or proceedings for an injunction.^^ 


of proper judgment without new tri¬ 
al, where only error committed was 
error of law in limiting amount of 
damage which plaintiff was entitled 
to recover under undisputed evidence. 
U.S.—Barnebey v. Barron G. Collier, 
Inc., C.C.A.Neb., 66 F.2d 8G4. 

5.5 U.S.—Meyercheck v. Givens, C.A. 
Ill., 186F.2d 85. 

6. U.S.—Hardt v. Heller Bros. Co., 
C.A.Pa., 171 F.2d 644—Gory v. Con¬ 
solidated Forwarding Co., C.C.A, 
Wis.. 115 F.2d 632—^Vt^estern Un¬ 
ion Telegraph Co. v. Aldridge, C.C. 
A.Cal., 66 F.2d 26, 89 A.U.R. 352— 
In re Central R. of New Jersey, 
C.C.A.N.y., 62 F.2d 20—U. S. v. 
Salmon, C.CA.Miss., 42 F.2d 363— 
Southern Ry. Co. v. McKinney, C. 
C.A. Ala., 276 F. 772—Walker v. 
Gulf & I. Ry. Co. of Texas, C.C.A. 
Tex., 269 F. 885—Pacific Postal Tel. 
Cable Co. v. Fleischner, Or., 66 P. 
899. 14 C.C.A. 166. 

Bednetioa of amouat Held naauthor. 
ized 

(1) Judgment on Are policy which 
insured building and movable equip¬ 
ment was not required to be reduced 
on theory that jury included immov¬ 
ables insured as a part of building 
in its computation of damages to 
movable equipment, where proof 
showed damages to equipment prop¬ 
erly classed as movables in excess 
of damages awarded. 

U.S.—Milwaukee Mechanics Ins. Co. 
V. Oliver, C.C.A.Tex., 139 F.2d 405. 

(2) Where trial court found on 
sufTlcient evidence that plaintiff was 
enjoying reasonably good health pri¬ 
or to accident, award of damages was 
not required to be reduced on ground 
that award Included compensation for 
plaintiff's previous ill health and 


was not solely for his injuries ns an 
aggravation of his former condition. 
U.S.—^Union Pac. R. Co. v. Stanger, 
C.C.A.ldaho, 132 F.2d 982. 

7. IT.S.—Wilson V. Shuman, C.C.A. 
Ark., 140 F.2d 644—St. Paul Fire 
& Marine Ins. Co. v. Garza County 
Warehouse & Marketing Ass’n, C. 
C.A.Tex., 93 F,2d 590. 

7.5 U.S.—Garrett v. Faust, C.A.Pa., 
183 F.2d 625, certiorari denied 71 
S.Ct, 493. 340* U.S. 931, 95 UKd. 
672, rehearing denied 71 S.Ct. 733, 
341 U.S. 917, 96 L.Ed. 1352, rehear¬ 
ing denied 71 S.Ct. 801, 341 U.S. 933, 
95 U.Ed. 1362. 

7.10 U.S.—Phillips & Benjamin Co. 
V. Ratner, C.A.N.Y., 206 F.2d 372— 
Fidelity & Deposit Co. of Mary¬ 
land V. Davis, C.C.A.Va., 127 F.2d 
780. 

7.15 U.S.—Bucher v. Krause, C.A. 
Ill., 200 F.2d 676, certiorari denied 
Krause v. Bucher, 73 S.Ct. 1141, 345 
U.S. 997, 97 UEd. 1404, rehearing 
denied 74 S.Ct. 17, 346 U.S. 842, 98 
L.Ed. 363. 

8. U.S.—Jarrett v. Pittsburgh Plate 
Glass Co., C.C.A.Ga.. 131 F.2d 674 
—^U. S. V. Salmon, C.C.A.Miss., 42 
P\2d 353—Pacifle Postal Tel. Cable 
Co. V. Fleischner, Or., 66 F. 899, 14 
C.C.A. 166. 

Allowance restricted to jury 

In action at law in which award 
of interest rested in discretion of 
jury, where trial judge allowed Inter¬ 
est on claim after discharge of jury, 
although plaintiff had not requested 
that jury be allowed to consider ques¬ 
tion of Interest, court of appeals 
could not remand case to district 
judge, but was required to modify 
Judgment by striking allowance of in¬ 
terest. 


U.S.—Newburgh Land & Dock Co. v. 

Texas Co.. C.A.N.Y., 227 F.2d 732. 
To bring within Jurisdiction of conrt 
Judgment against United States in 
action under Tucker Act for flooding 
land in improving navigation of riv¬ 
er and which was erroneous in so far 
as it exceeded ten thousand dollars, 
to which district court’s jurisdiction 
was limited, because It allowed inter¬ 
est, was modified on appeal by elim¬ 
inating interest. 

U.S.—U. S. V. Willis, C.C.A.W.Va., 141 
F.2d 314. 

9. U.S.—Otoe County Nat. Bank v. 
Delany, C.C.A.Neb., 88 F.2d 238. 

10. U.S.—American Nat. Bank v. 
Williams, Kan., 101 F. 943, 42 C.C. 
A. 101. 

Trom time action Hied 

Where court erred in adding inter¬ 
est to jury’s verdict from time action 
was filed, case was remanded with 
directions to enter judgment for dam¬ 
ages assessed by jury with interest 
from time of entry of judgment un¬ 
til paid. 

D.C.—Shima v. Brown, 133 F.2d 48, 
77 U.S.App.D.C. 115, certiorari de¬ 
nied 63 S.Ct. 982, 318 U.S. 787, 87 
L.Ed. 1154. 

10.6 U.S.—Hagerman v. Moran, Nev.,. 
76 F. 97, 21 C.C.A. 242. 

11. U.S.—Sun Pub. Co. v. Walling, 
C.C.A.Tenn., 140 F.2d 145, certio¬ 
rari denied 64 S.Ct. 94C, 322 U.S, 
728, 88 L.Ed. 1564—Ada County V. 
Oregon Short Line R. Co., C.C.A, 
Idaho. 97 P. 2d 6 66. 

Exclusion of person from operation 
of injnnotion 

In action to enjoin violation of 
Fair Labor Standards Act where 
plaintiff admitted that he did not 
Intend to Include truck driver among 
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Effect of modification. Modification of a decree 
in some particulars without modifying other pro¬ 
visions leaves it effective and conclusive of the 
rights of the parties as to such other provisions.^^ 

§ 301(14) Reversal 

The court of appeals may vacate, set aside, or re¬ 
verse any Judgment, decree, or order of a court lawfully 
brought before it for review. 

Under the express provisions of 28 U.S.C.A. § 
2106, which have been held to apply to the courts of 
appeal, the Supreme Court or any other court of ap¬ 
pellate jurisdiction may vacate, set aside, or reverse 
any judgment, decree, or order of a court lawfully 
brought before it for review.i2.50 Accordingly a 
reversal may be proper and necessary in a particular 
case,i2.55 but ordinarily the court will reverse only 
for a clear and material error of law.13 

Reversal on motion. Where a case is before the 
court of appeals on a perfected appeal, a review on 
a noticed motion to reverse, which is open to brief 
and hearing, is as much within the jurisdiction of 
the court as one on the succession of briefs and 


hearing provided by the rules of the court ;12.5 and 
summary disposition of a patent error by granting 
such a motion may be warranted to avoid costs and 
dclay.13.10 it would be an exceptional case, how¬ 
ever, which the court of appeals justifiably could 
dispose of summarily on motion and without briefs 

and arguments.i3.i5 

§ 301(15). - Grounds 

Any material and harmful error of law entering into, 
or forming the basis of, some legal action, ruling, or de¬ 
cision of the lower court affords ground for reversal. 

As a general rule practically any material and 
harmful error of law entering into, or forming the 
basis of, some legal action, ruling, or decision of 
the lower court will afford grounds for reversal.i'^ 
Thus a judgment will be reversed for material er¬ 
ror of the trial court in its rulings on the sufficiency 
of the pleadings,15 as where the court erroneously 
sustained a demurrer,i^ or where the pleadings arc 
insufficient to support the judgment rendered ;17 in 
declining, on the ground of lack of power, to allow 
an amendment to be made which it was within its 
discretion to grant,i® or in denying leave to amend a 


warehouse employees and consented 
to a modification of the injunction 
so as to exclude truck driver, the 
injunction would be modified and as 
modified affirmed. 

U.S.—McComb v. Biue Star Auto 
Stores, C.C.A.Ill., 164 F.2d 329. cer¬ 
tiorari denied 68 S.Ct. 387, 332 U.S. 
855, 92 L.Ed. 424. 

12. U.S.—Trappey v. Mcllhenny Co., 
C.C.A.La., 12 F.2d 19, certiorari de¬ 
nied 47 S.Ct. 94. 273 U.S. 699, 71 L. 
Ed. 846. 

12.50 U.S.—Smith v. Dravo Corp., C. 
A.lll., 208 F.2d 388—Bucher v. 
Krause, C.A.Ill.. 200 F.2d 576, cer¬ 
tiorari denied Krause v. Bucher, 
73 S.Ct. 1141, 345 U.S. 997, 97 L. 
Ed. 1404, rehearing: denied 74 S.Ct. 
17, 346 U.S. 842, 98 L.Ed. 363, 

12.55 U.S.—Merz v. Sunnybrook 
Farms Milk & Ice Cream Co., C.A. 
Or., 258 F.2d 188—Ernst v. Secre¬ 
tary of the Interior, C.A.Ala.ska, 
244 F.2d 344—Commercial Nat. 
Bank in Shreveport v. Parsons, C. 
C.A.La., 144 F.2d 231, rehearintf de¬ 
nied 145 F.2d 191, certiorari denied 
65 S.Ct. 440, 323 U.S. 796, 89 L.Ed. 
635. 

D.C.—Flynn v. Potomac Electric 
Power Co., 47 F.2d 978, 60 App.D. 
C. 82-—Payne v. Hearst, 269 F. 678, 
50 App.D.C. 162—District of Co¬ 
lumbia V. Caton, 48 App.D.C. 96— 
John Gill & Sons v. Kahl-Holt Co., 
47 App.D.C. 63. 

Oonditional reversal 
D.C.—A. S. Abell Co. v. Ing:ham, 43 
App.D.C. 582. 


13. U.S.—Binney v. Che.sapeake & 
Ohio Canal Co., D.C., 8 Pet. 214, 8 
L.Ed. 921. 

Miller v. New York Cent. R. Co„ 
C.A.Ind., 2.39 F.2d 10—Colville v. 
Koch, C.A.Cal.. 234 F.2d 157. cer¬ 
tiorari denied 77 fe.Ct. 225. 352 U.S. 
927, 1 L.Kd.2d 162—Palakiko v. Ter¬ 
ritory of Hawaii, C.A.Hawaii, 188 
F.2d 54—Ruud v. American Pack¬ 
ing: & Provision Co., C.xV.Idaho, 
177 F.2d 538—Clark v. Tibbetts. C. 
C.A.N.Y., 167 F.2d 397—Food, To¬ 
bacco, Ag:r. and Allied Workers 
Union of America, Local 186, v. 
Smiley, C.C.A.Pa., 164 F.2d 922— 
Wright V. Farm Journal, C.C.A.N. 
Y., 158 F.2d 976—Potts v. Village 
of Haverstraw, C.C.A.N.Y., 93 F.2d 
506. 

Hawaii.—Hakalau v. De La Nux, 35 
Haw'aii 59. 

Just Jadgrxnent 

No assumed "l.aw of the case” can 
require court of appeals to reverse 
a just and ultimately necessary judg¬ 
ment so that district court may ar¬ 
rive at it in a more roundabout way. 
U.S.—Frost v. Bankers Commercial 
Corp., C.A.N.Y., 194 F.2d 505. 

Deoisloa not patently erroneous 

cannot be disturbed. 

U.S.—Mercado Riera v. Mercado Rie- 
ra, C.C.A.Puerto Rico, 152 F.2d 86. 
certiorari denied 66 S.Ct. 1010, 328 
U.S. 837, 90 L.Ed. 1612. 

13.5 U.S.—^U. S, V. Berger, C.C.A., 
150 F.2d 56, 10 Alaska 552. 

I 13.10 U.S.—^U. S. V. Berger, supra. 
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'13.15 U.S.—Jackson V. Kuhn, C.A. 
Ark., 249 F.2d 209. 

Summary dlspositiou held uot Justi¬ 
fied 

U.S.—Jackson v. Kuhn, supra. 

14. U.S.—In re Hearings by the 
Committee on Banking and Cur¬ 
rency of the U. S. Senate, C.A.Ill., 
245 F.2d 667—Iravani Mottaghi v. 
Barkey Importing Co., C.A.N.Y., 244 
F.2d 238, certiorari denied 77 S.Ct. 
1402, 354 U.S. 939, 1 L.Ed.2d 1538 
—Daugaard v. Hawk eye Sec. Ins. 
Co., C.A.S.D., 239 F.2d 351—Porter 
V. Merhar, C.C.A.Ohio, 160 F.2d 397 
—Collins V. Metro-Ooldwyn Pic¬ 
tures Corporation, C.C.A.N.Y., IOC 
F.2d S3. 

Application of wrong law 

Where federal district court ap¬ 
plied the law determined by federal 
courts rather than law determined by 
Pennsylvania court in quashing writs 
of scire facias, issued under Pennsyl¬ 
vania statute, to bring in additional 
defendant, the order of district court 
quashing the writs was required to be 
reversed. 

U.S.—Deslauriers Steel Mould Co. v. 
Gangaway, C.C.A.Pa., 97 F.2d 78. 

15. U.S.—Van Doren v. Pennsylva¬ 
nia R. Co., N.J., 93 F. 260, 36 C.C. 
A. 282. 

4 C.J. p 1165 note 45. 

16. U.S.—Van Doren v. Pennsylva¬ 
nia R. Co., supra. 

17. U.S.—Texas Tract Co. v. Collier, 
Tex., 196 F. 66, 116 C.C.A. 82. 

18. U.S.—^U, S. V. A. H. Fischer Lum- 
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complaint under the erroneous belief that the amend¬ 
ed complaint would fail to state a claim on which 
relief could be granted 8-5 in denying a motion for 
a temporary injunction in applying the rules 

of evidence 9 in erroneously submitting,1^*5 or 
refusing to submit,i^.io issue to the jury; in giv¬ 
ing improi)cr, or in refusing to give proper, in- 
wStructions to the jury;20 in dismissing the actional 
or directing a verdict,22 ^s where the evidence did 
not warrant a directed verdict, notwithstanding 
both parties moved for a directed verdict in 
entering summary judgment ;23.5 or in granting a 
new trial23.io or denying a motion therefor.23.i5 

It is ground for reversal that the district court 
granting a temporary injunction did not state rea¬ 
sons therefor and did not make findings of fact 
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and conclusions of law as required by the Federal 
Rules of Civil Procedure,24 yet where the judgment 
is supported by the findings of fact and is appar¬ 
ently correct, it will not be reversed for error in 
one particular conclusion of law.25 a judgment 
may be reversed where the jury’s verdict was gen¬ 
eral and it was impossible to tell whether the jury 
found for the prevailing party on an issue unsup¬ 
ported by the evidence which, with others, was er¬ 
roneously submitted to the jury,26 or when it was 
made to appear that there was a want of substan¬ 
tial evidence to support the judgment.27 

A judgment may be reversed where it is no longer 
equitable that it should have prospective applica¬ 
tion, or for any reason justifying relief from the 


l»or Co., C.C.A.S.C., 1G2 F.2d 872— 
In re Bieler, C.C.A.N.Y., 295 F. 
78. 

18.5 U.S.—Rogers v. White Metal 
Rolling & Stamping Oorp., C.A. 
Conn., 249 F.2d 2ft2, certiorari de¬ 
nied 78 S.Ot. 777, 355 U.S. 930, 2 L. 
Ed.2d 812. 

18.10 D.C.—Perry v. Perry, 190 P.2d 
601. 88 U.S.App.D.C. 337. 

Denial hased on Ineffective dismiesal 

Where denial of defendants’ mo¬ 
tion for preliminary injunction 
against the bringing by plaintiffs 
of legal proceedings elsewhere in¬ 
volving the .same issue wa.s based on 
fact that court regarded action as no 
longer before it because of voluntary 
dismissal of plaintiffs’ action, and at¬ 
tempted dismissal was ineffective, or¬ 
der denying motion would be re¬ 
versed. 

U.S.—Harvey Aluminum, Inc. v. 
American Cyanamid Co., C.A.N.T., 
203 F.2d 105, certiorari denied 73 
S.Ct. 949, 345 U.S. 9(54. 97 L.Ed. 
1383. 

19. U.S.—Home Ins. Co. of N. Y. v. 
Davila, C.A.Puerto Rico, 212 F.2d 
731—Rettig Beverage Co. v. U. S., 
C.C.A.Pa., 13 F.2d 740. 

Erroneous admission of confession 
U.S.—Palakiko v. Territory of Ha¬ 
waii, C.A.Hawaii, 188 F.2d 54. 
Exclusion of relevant evidence 
Where trial court made no findings 
of fact except on issue of res judi¬ 
cata, and sustained objection to all 
evidence not relevant to Issue of res 
judicata, believing erroneously that 
res judicata doctrine was conclusive, 
judgment must be reversed. 

U.S.—Iselin v. C. W. Hunter Co., C. 
A.La., 173 F.2d 388. 

19.B U.S.—Northern Pac. Ry. Co. v. 
Haugan, C.A.Minn., 184 F.2d 472. 

19.10 U.S.—^Union Pac, R. Co. v. 
Blank, C.C.A.Neb., 167 P.2d 291. 


20. U.S.—Deal v. U. S., Alaska, 4 7 S. 

Ct. 613, 274 U.S. 277. 71 L.Ed. 1045. 

Home Ins. Co. of N. Y. v. Davila, 
C.A.Puerto Rico, 212 F.2d 731— 
Hartley v. Baltimore & O. R. Co.. 
C.A.Pa., 194 F.2d 560—Atlantic 
Coa.st Line R. Co. v. Dixon, C.A. 
Cla., 189 F.2d 525, certiorari denied 
72 S.CM. 54. 342 U.S. 830. 96 L.Ed. 
628—Thompson v. Camp, C.C.A. 
Tenn., 163 F.2d 396, certiorari de¬ 
nied 68 S.Ct. 458, 333 U.S. 831, 92 
Ti.Ed. 1116, and (58 S.Ct. 459, 333 U. 

S. 831, 92 L.Ed. 1116, motion sus¬ 
tained 167 F,2d 733. certiorari de¬ 
nied 69 S.Ct. 48, 335 U.S. 824, 93 L. 
Ed. 378—^Wright v. Farm Journal, 
C.C.A.N.Y., 158 F.2d 976—Shell Oil 
Co. V. Kamper, C.C'^.A.Miss., Ill F.2d 
569—Pappas v. Baltimore & O. R. 
Co.. C.C.A.Ohio. 37 F.2d 271—Chesa¬ 
peake & O. Ky. Co. V. Cochran, C.C. I 
A.W.Va., 22 P\2d 22—Consolidation 
Coal Co. V. Penin.sular Portland 
Cement Co., C.C.A.Mich., 272 F. 625, 
certiorari denied Peninsular Port¬ 
land Cement Co. v. Consolidation 
Coal Co.. 42 S.Ct. 52, 257 U.S. 641, 
66 L.Ed. 411. 

21. U.S.—Kuzma v. Bejasemer & L. 
E. R. R., C.A.Pa., 259 F.2d 456— 
Ball v. Victor Adding Mach. Co., 
C.A.Tex., 236 F.2d 170—Magdoff v. 
Saphin Television & Appliance, Inc., 
C.A.Tex., 228 F.2d 214—Fleming v. 
Ginsberg, C.C.A.Tex., 163 F.2d 965 
—U. S. v. Berger. C.C.A., 150 F.2d 
56, 10 Alaska 652—Ruby v. Atkin¬ 
son, Tex., 71 F. 567, 18 C.C.A. 249. 

D.C.—Bailey v. Zlotnick, 133 F.2d 35. 

77 U.S.APP.D.C. 45. 

Inadvertent diamieeal 

On appeal from order sustaining 
motion to dismiss, inadvertent dis¬ 
missal as to that defendant who did 
not appear would be reversed. 

U.S.—Larter & Sons v. Dinkier Ho¬ 
tels Co., C.A.Ga., 199 F.2d 854. 

22. U.S.—U. S. V. Brown, C.C.A.S.C.. 
107 F.2d 401. 

23. U.S.—^U. S. v. Brown, supra. 
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23,5 U.S.—Dunnlngton v. First At¬ 
lantic Nat. Bank of Daytona Beach, 
C.A.Fla., 195 F.2d 1017—Holzman 
V. Barrett. C.A.HI., 192 F.2d 113. 
D.C.—Elder v. Brannan, 184 F.2d 219, 
87 U.S.App.D.C. 117, aftlrmed in 
part and reversed in part on other 
grounds 71 S.Ct. 68.5, 341 U.S. 277, 
95 L.Ed. 939, rehearing denied Elder 
V. Brannan. 71 S.Ct. 1012, 341 U.S. 
956, 96 L.Ed. 1377, and Brannan v. 
Elder, 71 S.Ct. 1012, 341 U.S. 956, 
95 L.Ed. 1377. 

Material QL^ieBtlon of fact nnrenolved 

Even if a cause has been submitted 
to court on cross motions for sum¬ 
mary judgment, reviewing court must 
reverse cause if material question of 
fact has remained unresolved. 

U.S.—Lloyd V. Franklin Life Ins. Co., 
C.A.Cal., 245 F.2d 896. 

23.10 U.S.—American Mfrs. Mut. 
Ins. Co. V. Wilson-Keith & Co., C. 
A.Mo., 247 F.2d 249—Truth Seeker 
Co. V. Burning, C.C.A.N.Y., 147 P. 
2d 54. 

23.15 D.C.—Ea.stern Air Lines, Inc. 
V. Union Trust Co., 239 F.2d 25, 90 
U.S.App.D.C. 205, certiorari denied 
77 S.Ct. 816, 353 U.S. 942, 1 L.Ed. 
2d 760. 

Abuse of dlBcretiou 

Court of appeals has power and 
duty to reverse and order a new trial 
if federal district court abused its 
discretion in denying motion for new 
trial. 

D.C.—Eastern Air Lines, Inc. v. Un¬ 
ion Trust Co., supra. 

24. U.S.—Shannon v. Retail Clerks, 
International Protective Ass'n, C. 
C.A.I11., 128 F.2d 553. 

26. U.S.—Gray v. Smith, Cal., 83 P. 
824, 28 C.C.A. 168. 

26. U.S.—Schilling v. Delaware & 
H. R. Corporation, C.C.A.N.Y., 114 

! P.2d 69. 

27. U.S.—U. S. V. McAlister, C.C.A. 
Mont., 88 P.2d 879. 
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operation of the judgment;27.5 and in a proper 
case a judgment right when entered may be reversed 
to eliminate circuitous procedure.27 io Where the 
court submits a cause of action arising in equity to 
a jury, to warrant reversal the record should show 
that the trial court using its independent judgment 
would have been justified in disregarding the ver- 
dict.2715 

The court of appeals cannot set aside a decree on 
newly discovered evidence, but may grant permis¬ 
sion to the district court to hear and determine such 
application for a rehearing, exercising a sound dis¬ 
cretion, by reservation of such right to the district 
court in its mandate.28 A trial court should not be 
reversed for declining to amend a decree which the 
court of appeals has affirmed.29 Where an action 
at law is tried without a jury and the court makes 
a general or special finding of fact, the appellate 
court cannot reverse that finding, or the judgment 
based thereon, for any error in fact.30 Where the 
right to demand a jury trial has been waived and 
a subsequent request therefor by one of the parties 
was denied by the trial court, the court of appeals 
may reverse and order a jury trial only when it 
can fairly say from a consideration of all the facts 
and circumstances that the trial court abused its 
discretion.20-5 A reversal and remand are not made 
necessary by a change of law which preserves pend- 
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ing appeals and decision thereof in accordance with 
previous law.^o io 

Confession of error. A judgment will ordinarily 
be reversed on a confession of error by appellee, 
respondent, or defendant in error.^i 

Want of jurisdiction. Lack of jurisdiction of a 
federal trial court touching the subject matter of 
litigation cannot be ignored by a federal appellate 
court.21-5 So a judgment or order rendered without 
jurisdiction or authority must ordinarily be re- 
versed,32 and an appellate court may of its own 
motion reverse such a judgment or order.33 This 
rule applies where the record docs not affirmatively 
show jurisdiction ;34 and it has been applied to 
lack of jurisdiction of the subject matter.35 

§ 301(16). -Technical, Formal, or 

Trivial Defects or Errors 

The court of appeals will not reverse a Judgment on 
account of Immaterial, technical, formal, or trivial de¬ 
fects or errors. 

Immaterial, technical, formal, or trivial defects or 
errors do not afford grounds for reversal under the 
statute, 28 U.S.C.A. § 2111, requiring the appellate 
court to give judgment after an examination of the 
record without regard to errors or defects which do 
not affect the substantial rights of the parties.36 So, 


27.5 U.S.—Block V. Thousandfriend, 

C. A.N.Y., 170 F.2d 428. 

27.10 U.S.—Larson v. General Mo¬ 
tors Corp., C.C.A.N.T., 134 F.2d 460, 
certiorari denied General Motors 
Corp. v. Larson, 63 S.Ct. 1318, 319 

U. S. 762. 87 L.Ed. 1713, conformed 
to, D.C., 62 F.Supp. 286. 

27.15 D.C.—Hurwitz v. HurwiU, 136 
F.2d 796, 78 U.S.App.D.C. 66, 148 A. 
L.R. 226. 

28. U.S.—Hazeltine Corporation v. 

Wildermuth, C.C.A.N.Y., 35 F.2d 

733. 

29. U.S.—Clarke v. Hot Springs 
Electric Light & Power Co., C.C.A. 
Wyo., 76 F.2d 918, certiorari de¬ 
nied 56 S.Ct. 147, 296 U.S. 624, 80 
L.Ed, 443. 

30. U.S.—Southern Surety Co. of 
Des Moines, Iowa v. U. S., C.C.A.S. 

D. , 23 F.2d 55, certiorari denied 49 
S.Ct. 11, 278 U.S. 604, 73 L.Ed. 532. 

30.5 U.S.—^Hazelrigg v. American 
Fidelity & Cas. Co., C.A.Okl., 241 
F.2d 871. 

30.10 D.C.—Barbagollo v. Flshbien, 
286 F. 780, 62 App.D.C. 318. 

31. U.S.—Thomas v. U. S., C.C.A. 
Miss., 96 F.2d 767. 

D.C.—American Security & Trust Co. 

V. Thompson, 42 App.D.C. 382. 

31.5 U.S.—Kern v. Standard Oil Co,, 


C.A.Mlnn., 228 F.2d 699, opinion 
supplemented on other grounds 230 
F.2d 954. 

32. U.S.—Myers v. Bethlehem Ship¬ 
building Corporation, Mass., 68 S. 
Ct. 459, 303 U.S. 41, 82 L.Ed. 638. 

Kussell V. Basila Mfg. Co., C.A. 
Ala., 246 F.2d 432--Nashua & L. R. 
Corp. V. Boston & L. R. Corp., 
Mass., 61 F. 929, 2 C.C.A. 642. 
Rendering or ordering final Judgment 
see infra S 301(20). 

Ahseace of necessary party 

(1) Where suit against navy pay¬ 
master general had abated in district 
court for failure to make timely sub¬ 
stitution of successor after ofllcer’s 
retirement, so that there was no way 
of substituting successor, court of 
appeals properly vacated the Judg¬ 
ment, and the absence of necessary 
party and statutory barrier to sub¬ 
stitution involved Jurisdiction for 
purposes of statute prohibiting re¬ 
versal for error In ruling on matters 
in abatement not Involving Jurisdic¬ 
tion. 

U.S.—Snyder v. Buck, App.D.C., 71 S. 
Ct. 93, 340 U.S. 15, 96 L.Ed. 15. 

(2) Statute providing that there 
shall be no reversal in a court of ap¬ 
peals for error In ruling on matters 
in abatement which do not involve 
Jurisdiction related to matters dif¬ 
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ferent from the question of whether 
a cause of action under the Federal 
Employers’ Liability Act abated as 
the result of death of only person 
for whom such an action could be 
maintained, and therefore court had 
jurisdiction to reverse judgment en¬ 
tered in such matter on the ground 
the action abated, If it were so to 
find. 

U.S.—Dellarlpa v. New York, N. H. & 
H. R. Co., C.A.Conn., 257 F.2d 73.3. 

33. U.S.—Newcomb v, Buri)ank, N. 
Y., 181 F. 334, 104 C.C.A. 164. 

34. U.S.—Newcomb v. Burbank, su¬ 
pra. 

4 C.J, p 1162 note 6. 

36. U.S.—Cochran v. Childs, Ill., Ill 
F. 433, 49 C.C.A. 421. 

36. U.S.—Allen v. First Nat. Bank 
of Atlanta, C.A.Ga., 169 F.2d 221— 
Keller v. Brooklyn Bus Corpora¬ 
tion, C.C.A.N.y., 128 P.2d 610— 
Pittman v. Schultz, C.C.A.Miss., 125 
F.2d 82—Valley Shoe Corporation 
V. Stout. C.C.A.MO., 98 F.2d 614— 
Witmer v. U. S„ C.C.A.Pa., 96 P.2d 
746—Model Dairy Co. v. Foltls- 
Pischer, Inc., C.C.A.N.Y., 91 F.2d 
071—^Maryland Casualty Co. v. Reid, 
C.C.A.Tex.. 76 P.2d 80—Aiken Mills 
V. Boss Mfg. Co., C.C.A.N.Y., 65 F. 
2d 344—-Kline v. Blackwell, C.C.A. 
Fla., 63 F.2d 897, certiorari denied 
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Federal Rules of Civil Procedure, Rule 61, provid¬ 
ing that no error is ground for disturbing a judg¬ 
ment or order unless inconsistent with substantial 
justice, while intended for the guidance of the dis¬ 
trict court, should be heeded by the appellate court 
to make it effective.^'^ 

Neither this Rule nor the statute was intended, 
however, to deprive a litigant of a substantial 
right,38 and where error is shown, and it does not 
clearly appear that the correct result was reached 
and that the error was not injurious, the court will 
reverse the judgment.39 The statute, which em¬ 
bodies a sound principle of practice,^® governs the 
disposition of cases on appeal, whether civil or crim¬ 
inal, legal or equitable, and applies to all actions at 
law, including those wherein a jury is waived^! 
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It does not authorize setting aside a former judg¬ 
ment which has become final by the lapse of the 

term.^2 

Applying the general rule, it has been held that 
the court of appeals will not reverse for imma¬ 
terial, technical, formal, or trivial irregularities 
of procedure errors or defects in process 
defects or errors with respect to the pleadings;^® 
errors in the joinder of two or more causes of ac¬ 
tion;^® errors or irregularities in connection with 
the trial of the case,^*^ such as improper argument 
of counsel,*® or the giving of supplementary instruc¬ 
tions to the jury in the absence of counsel for the 
parties;*® errors with respect to the dismissal of a 
case;®® errors in the giving,®^ or in the failure of 


64 S.ct. 54, 290 U.S. 636, 78 L.Ed. 
653—Norrell v. Maryland Casualty 
Co., C.C.A.Tex., 62 F.2d 362—S. A. 
Lynch Enterprise Finance Corpora¬ 
tion V. Dulion, C.CA.Ga., 45 F.2d 6 
—National Surety Co. v. Sheridan 
County, Mont., C.C.A.Mont., 33 F.2d 
473—Murphy v. India Tire & Rub¬ 
ber Co., C.C.A.Tex., 29 F.2d 228. 
certiorari denied 49 S.Ct. 252. 279 
U.S. 838, 73 L.Ed. 985—Monument 
Tottery Co. v. Imperial Coal Cor¬ 
poration. C.C.A.N.J.. 21 F.2d 683, 
certiorari denied 48 S.Ct. 213, 276 

U. S. 618, 72 L.Ed. 734—Pierce Pe¬ 
troleum Corporation v. Empire Gas 
& Fuel Co, of Maine, C.C.A.Tex., 
17 F.2d 768—Mitchell v. Pittsburgh, 
C., C. & St. L. R. Co., C.C.A.Ohio, 
13 F.2d 704—Ohio Valley Bank v. 
Greenebaum Sons Bank & Trust 
Co., C.C.A.W.Va., 11 F.2d 87—Fidel¬ 
ity & Casualty Co. of New York 

V. Glenn, C.C.A.W.Va., 3 F.2d 913 
—Hunt V. Pearce, C.C.A.Okl., 284 
F. 321—In re Griggs, Minn., 233 F. 
243, 147 C.C.A. 249. 

4 C.J. p 924 note 98. 

Review of harmless error generally 
see supra § 297(73). 

Statute not affected by territorial leg- 
Islatlou 

U.S.—Hollman v. Brady, C.A., 233 F. 
2d 877, 16 Alaska 308. 

37. U.S.—Gillis v. Keystone Mut. 
Cas. Co., C.A.Ky., 172 F.2d 826, 11 
A.L.R.2d 455, certiorari denied 70 
S.ct. 67, 338 U.S. 822, 94 L.Ed. 499 
—U. S. V. South Carolina State 
Highway Dept., C.A.S.C.. 171 F.2d 
893—De Santa v. Nehl Corp., C.A. 
N.Y., 171 F.2d 696—^University City 
V. Home Fire & Marine Ins. Co., C. 
C.A.Mo., 114 F.2d 288. 

38. U.S.—^University City v. Home 
Fire & Marine Ins. Co., supra. 

39. U.S.—Consolidated Grocery Co. 
V. Hammond, Fla., 177 F. 641, 99 
C.C.A. 195. 

40 . U.S.—Choctaw, O. & G. R. Co. v. 
86 C.J. S .—86 


Jackson, C.C.Okl., 182 F. 342, af¬ 
firmed 192 F. 792, 114 C.C.A. 12. 

41. U.S.—Muentzer v. Los Angeles 
Trust & Savings Bank, C.C.A.Ind., 
3 F.2d 222. 

Purpose of statute is to prevent 
reversal of judgments because of 
technical errors which, although 
properly presented, do not affect sub¬ 
stantial rights, and it does not re¬ 
quire the court to decide on the whole 
record whether or not exceptions 
were taken, or to overlook defects 
due to negligence. Ignorance, or in¬ 
advertence. 

XJ.s.—Storgard v. France & Canada S. 
S. Corporation, C.C.A.N.Y., 263 F. 
645. certiorari denied France & 
Canada S. S. Corporation v. Stor¬ 
gard, 40 S.ct. 394, 262 U.S. 685, 64 
L.Ed. 729. 

Coustructiou of statute not control¬ 
led by state practice 

U.S.—Title Guaranty & Surety Co. 
V. State of Missouri ex rel. and to 
Use of Stormfeltz, C.C.A.Mo., 106 
F.2d 496. 

42. U.S.—Walsh Const. Co. v. U. S. 
Guarantee Co., C.C.A.Iowa, 76 F. 
2d 240, certiorari denied 66 S.Ct. 
120, 291 U.S. 606, 80 L.Ed. 428. 

43 . U.S.—Fiorito v. Clyde Equip¬ 
ment Co., C.C.A.Wash., 2 F.2d 807. 

44. U.S.—Southern Oil Corporation 
V. Waggoner, C.C.A.Tex., 276 F. 
487, certiorari denied 42 S.Ct. 382, 
268 U.S. 626, 66 L.Ed. 798. 

45. U.S.—Sarasota County, Fla., v. 
American Surety Co. of New York. 
C.C.A.Fla., 68 F.2d 643—United S. 
S. Co. V. Barber, C.C.A.Ohio, 4 F. 
2d 625—^Davls v. Shirer, C.C.A.S.C., 
288 F. 293. 

4 C.J. p 1170 note 33. 

Treating’ motion, to dismiss complaint 
as answer 

Where district court treated mo¬ 
tion to dismiss complaint in the na¬ 
ture of an answer and decided case 
on merits, and neither party would 
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benefit by reversal which would re¬ 
quire district court to decide ques¬ 
tions which It had apparently decided, 
court of appeals would consider case 
on merits. 

U.S.—A. L. Mechling Barge Line v. 
Bassett, C.C.A.Ill., 119 F.2d 996. 

46. U.S.—Hosmer v. Wyoming R. Sc 
Iron Co., Wyo., 129 F. 883, 65 C.C.A. 
81. 

47. Pallnre to admonish jury, on 

their separation at one particular 
time, against conversing about the 
case or forming an opinion thereon 
was held not ground for reversal. 
U.S.—McKnight v. U. S., Mont., 130 
F. 669, 66 C.C.A. 37. 

48. U.S.—Maryland Casualty Co. v. 
Reid, C.C.A.Tex., 76 F.2d 30. 
Sustaining objections to arguments 

to result in reversal must be so prej¬ 
udicial as presumably to have con¬ 
ditioned verdict and judgment. 

U.S.—Silent Automatic Sales Corpo¬ 
ration v. Stayton, C.C.A.Mo., 45 F. 
2d 471. 

49. U.S.—Sandusky Cement Co. v, A. 
R. Hamilton & Co., C.C.A.Ohio, 287 
F. 609, certiorari denied 43 S.Ct. 
706. 262 U.S. 769, 67 L.Ed. 1219. 

50. Want of notice to defendant 
Irregularity in dismissing a suit 

on plaintiff’s motion without notice 
to defendants does not require re¬ 
versal of a subsequent decree of dis¬ 
missal made after notice, even though 
the record does not show a motion 
to vacate the former orders, where 
no reason appeared why the suit 
should not be dismissed. 

U.S.—Hines v. Martin, C.C.A.Miss., 
286 F. 653. 

51. U.S.—Crumllsh v. Mutual Life 
Ins. Co. of New York, C.C.A.Pa., 
69 F.2d 310—Seaboard Oil Co. v, 
Cunningham, C.C.A.Pla., 61 F.2d 
321, certiorari denied 62 S.Ct. 35, 
284 U.S. 667, 76 L.Ed. 667—Pull¬ 
man Co. V. Bullard, C.C.A.Ga., 44 
F.2d 847—St. Paul Fire & Marins 
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the court to give instructions,or refusal of,®® 
instructions; errors with respect to conclusions of 
law®4 or failure to make findings in accordance with 
the procedural rule;^5 or errors in the judgment, 
order, or decree,or with respect to costs-S*^ Un¬ 
der the former practice an insufficient bill of ex¬ 
ceptions on appeal was not a mere technical error 
which could be disregarded under the statute.^s 

Reception of evidence. The court of appeals 
will not reverse for erroneous rulings on the re¬ 
ception of evidence which do not affect the result 
or are not materially injurious to the rights of the 
complaining party.®^ In accordance with this, it 
has been held that judg^nent will not be reversed 
because of error in admission®^ or exclusion®^ of 
evidence; but a reversal for errors in the admission 
of evidence which was given undue emphasis be¬ 
fore the jury is not precluded.®^ Whether or not 
a substantial right was invaded by the admission of 
irrelevant and incompetent evidence must depend 
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on the circumstances of each case.<*^ 

§ 301(17).-Amount or Extent of 

Recovery 

Although error as to the amount or extent of recovery 
may require reversal under some circumstances, the 
court of appeals will not reverse a Judgment because of 
a technical error In permitting recovery on a wrong 
theory, or because of a trifling error in the amount 
awarded. 

The court of appeals will not reverse a judgment 
because of a technical error in permitting recovery 
on a wrong theory, where defendant was not in¬ 
jured thereby.Accordingly, a judgment will not 
be reversed because of the allowance of a claim as 
special damages rather than as an element of gen¬ 
eral damages.®^ The judgment will be reversed, 
however, where the trial court made no segregation 
of the total damages awarded on the basis of sepa¬ 
rate items of injury, findings as to some of which 
were not supported by the record,or where the 


Ins. Co. V. Eldracher, C.C.A.Mo., I 
33 P.2d 671), certiorari denied 50 j 
S.Ct. 86, 280 U.S. 604. 74 UEd. 
649—Business Men’s Assur. Co. of 
America v. Campbell. C.C.A.Mo., 32 | 
F.2d 995, certiorari denied Business 
Men’s Assur. Co. v. Campbell, 50 S. 
Ct. 40, 280 U.S. 594, 74 L.Ed. 642. 

52. railnre to charge oa harden js 

not reversible error where the omis¬ 
sion was not called to the attention 
of the trial court. 

U.S.—Stewart v. Morris, Ill., 96 F. 
703, 37 C.C.A. 662. 

53. U.S.—^Allen v. First Nat. Bank 
of Atlanta. C.A.Ga., 169 F.2d 221— 
Bank of Grottoes v. Brown, C.C.A. 
Va., 8 F.2d 321. 

54. U.S.—Green Valley Creamery v. 
U. S., C.C.A.Mass., 108 F.2d 342. 

56. U.S.—Green Valley Creamery v. 
U. S., supra—^National Reserve Ins. 
Co. of Illinois v. Scudder, C.C.A. 
Cal., 71 F.2d 884. 

Complete reoordl 

Not every case, where there Is a 
failure to make findings must be sent 
back to district court, and fact that 
district Judge made no findings and 
announced no conclusions on issue, 
does not reguire remand where rec¬ 
ord Is complete. 

U.S.—Vanish v. Barber, C.A.Cal., 232 
F.2d 939. 

Question fuUy understaadahle 

(1) Failure of trial court to com¬ 
ply with Federal Rule relating to 
findings, while characterized as a 
dereliction of duty, does not demand 
a reversal If a full understanding 
of question presented may be had 
without aid of separate findings. 


U.S.—Vanish v. Barber, C.A.Cal., 232 
F.2d 939. 

D.C.—Shellman v. Shollman, 95 F. 
2d 108, 68 App.D.C. 197. 

(2) Where opinion of trial Judge 
is before reviewing court and pro¬ 
vides a clear understanding of basis 
of trial court’s decision, absence of 
findings of fact and conclusions of 
law is not sufllcient to Justify a re¬ 
versal. 

U.S.—Burnham Chemical Co. v. Bor¬ 
ax Consol., C.A.Cal., 170 1^.2d 5C9, 
certiorari denied 69 S.Ct. 655, 336 
U.S. 924, 93 L.Ed. 1086, rehearing 
denied 69 S.Ct. 878, 336 U.S. 955. 
93 l^.Ed. 1109, motion denied 69 S. 
Ct. 1629, 337 U.S. 961, 93 L.Ed. 
1760. 

No Issue of material fact 

(1) Recognized exception to gener¬ 
al rule requiring a case to be sent 
back for lack of findings is where 
record considered as a whole does 
not present a genuine Issue as to any 
material fact. 

U.S.—Vanish v. Barber, C.A.Cal., 232 
F.2d 939. 

(2) When facts are undisputed, al¬ 
though no finding is made, case need 
not be remanded. 

U.S.—Vanish v. Barber, supra. 

56. U.S.—National Biscuit Co. v. 
Litzky, C.C.A.Mich., 22 P.2d 939, 
56 A.L.R. 853. 

57. U.S.—Conrad Inv. Co. v. U. S., 
Mont.. 161 F. 829, 88 C.C.A. 647— 
Sproull V. Pratt & Whitney Co., 
N.Y., 108 F. 963, 48 C.C.A. 167. 

58. U.S.—Rouhib v. Zurbrick, C.C.A. 
j Mich., 67 F.2d 570, 

j 59. U.S.—^Lopez v. Gautier, C.C.A. 
1 Puerto Rico, 41 F,2d 914, certiorari 
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dismissed Lopez v. Gautier, 51 S. 
Ct. 490, 283 U.S. 798, 75 L.Ed. 14 21. 

60. U.S. — Cook Paint & Varnish Co. 
V. Hickling, C.C.A.Neb., 76 ¥.2<\ 718 
—Public Utilities Corporation of 
Arkansas v. Oliver, C.C.A.Ark., 64 
P.2d 60—Lord Const. Co. v. U. S. 
to Use of W'. E. Sexton Co., C.C.A. 
N.J., 28 F.2d 340—Belisle v. Li.sk, 
C.C.A.Mass,, 16 F.2d 261—Boston 

6 M. R. R. V. Card, C.C.A.Mass., 

7 F.2d 428—Southern Ry. Co. v. 
Douglas, C.C.A.Tenn., 289 P. 325— 
Reid v. Baker. C.C.A.Or., 288 F. 969 
—American Agricultural Chemical 
Co. v. Hogan, Mass., 213 F. 416, 130 
C.C.A. 62. 

Opinion testimony- 

U.S.—Witmer v. U. S., C.C.A.Pa., 96 
F.2d 745. 

61. U.S.—Clark v. Tibbetts, C.C.A.N. 
y., 1G7 F.2d 397—Schwartz v. Ei- 
tel, C.C.A.Wia.. 132 F.2d 760—Fidel¬ 
ity & Deposit Co. of Maryland v. 
People’s Bank of Sanford, C.C.A. 
N.C., 72 P.2d 932, certiorari de¬ 
nied 55 S.Ct. 348, 293 U.S. 627, 79 
L.Ed. 714. 

62. U.S.—University City v. Home 
Fire & Marine Ins. Co., C.C.A.Mo., 
114 F.2d 288. 

63. U.S.—^University City v. Home 
Fire & Marine Ins. Co., supra. 

64. U.S.—W. H. Goff Co. v. Lam- 
born & Co., C.C.A.Ga., 281 F. 613. 
certiorari denied 43 S.Ct. 95, 260 
U.S. 734, 67 L.Ed. 487. 

65. U.S.—^United Verde Extension 
Mining Co. v. Littlejohn, C.C.A. 
Ariz., 279 P. 223. 

65.5 U.S.—^Union Pac. R. Co. v. 
Stanger, C.C.A.Idaho, 132 P.2d 982. 
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ju(lj?ment is clearly excessive and the exact amount 
of the excess is not ascertainable from the record. 

1'he court will refuse to reverse a judgment on 
account of a trivial error in the amount awarded 
as damages,where the cost of a retrial would 
be as much as, or more than, the amount indicated 
as error.67 Likewise a judgment or decree will 
not ordinarily be reversed for an inconsiderable 
mistake in the matter of interest.®8 

Nominal da^nages. A judgment will not be re¬ 
versed merely because nominal damages were not 
awarded plaintiff,®^ although a judgment will be 
reversed for failure to award nominal damages 
where it appears from the record that, on another 
trial, actual and substantial damages may be re¬ 
covered.®®-® A judgment for defendant will not be 
affirmed on the ground that plaintiff could recover 
no more than nominal damages where the trial was 
terminated before proof of damages was made.^® 

Costs. While a reversal of a judgment or decree 
will not be granted in a case where the only error 
relates to the allowance or taxation of costs, where 
the decree is found to be erroneous in other respects, 
the court of appeals may reverse or modify the de¬ 
cree of the district court with respect to costs in 


accordance with its own conclusions as to the 
equities of the case.'^i 

§ 301(18). - Scope and Extent of Relief 

in General 

The court of appeals may affirm in part and reverse 
In part where the Judgment consists of distinct and inde¬ 
pendent matters. 

The court of appeals will not set aside the entire 
judgment, but only so much as is erroneous, leaving 
the residue undisturbed where the judgment ap¬ 
pealed from consists of distinct and independent 
matters, so that an erroneous portion thereof can be 
segregated from the parts that are correct.'^^ Where 
the judgment is entire and indivisible, however, it 
cannot be reversed in part and affirmed in part, and 
if there is reversible error therein, it must be set 
aside in toto.*^® 

Where plaintiff in his pleading sets up several 
counts or several causes of action and error is com¬ 
mitted as to only part of them, the judgment if 
capable of separation, should be affirmed in part and 
reversed in part.*^^ On the other hand, where the 
issue or count infected by error cannot be segregat¬ 
ed, the judgment will be reversed in toto;"^® and 


66. U.S.—^^Vashinfi:ton & C. Ry. Co. 
V. Mobile & O. R. Co., Ala., 265 F. 
12, 106 C.C.A. 340. 

66.5 U.S.—Peters v. Mallin, C.C. 
Iowa, 111 F. 244. 

D.C.—Brown v. Coates. 253 F.2d 36. 
102 U.S.App.D.C. 300. 67 A.L,.R.2d 
9 4 3. 

67. U.S.—Peters v. Mallin, C.C.Iowa, 
111 F. 214. 

68. U.S.—Hines v. Perez, C.A.Guam, 
242 F.2d 459—Gulf, C. & S. F. R. 
Co. V. Johnson, Ind.Tcrr., 64 F. 474, 
4 C.C.A. 447. 

4 C.J. p 1179 note 97. 

69. U.S.—^Wright v. Farm Journal, 

C.C.A.N.Y., 158 F.2d 976—Peyton 

V. Railway Exp. Agency, C.C.A. 
Tox., 158 F.2d 671, certiorari de¬ 
nied 67 S.Ct. 1083, 330 U.S. 846, 91 
L.Ed. 1290, rehearing denied 67 S. 
Ct. 1199, 331 U.S. 864, 91 L.Ed. 1869, 
rehearing denied 67 S.Ct. 1314, 331 

U. S. 866, 91 L.Ed. 1870, rehearing 
denied 67 S.Ct. 1528, 331 U.S. 868. 
91 L.Ed. 1871—U. S. v. Withers, N. 

T., 130 F. 696, 65 C.C.A. 16—^Kelly 

V. Fahrney, Ark., 97 P. 176, 38 C.C. 
A. 103. 

69.5 D.C.—Smith v. Doyle, 98 P.2d 
341, 69 App.D.C. 60. 

70. U.S.—Lord v. Pathe News, C.C. 
A.N.Y., 97 F.2d 508. 

71. U.S.—Chapin-Sacks Mfg. Co. v. 
Hendler Creamery Co., C.C.A.Md., 
254 F. 553, 166 C.C.A. 111. 


72. U.S.—Rich V. Clayton, C.A.Mo., 
260 F.2d 622—Constitution Pub. 
Co. V. Dale. C.C.A.Ala., 164 F.2d 
210—Connolly v. U. S., C.C.A.Mont., 
149 F.2d 666—City of Hialeah v. 
Groves. C.C.A.Fla.. 101 F.2d 951— 
Board of Public Instruction for 
Brevard County v. 0.sburn, C.C.A. 
Fla., 101 P.2d 919—Thorpe v. Na¬ 
tional City Bank of Tampa, C.C.A. 
Fla., 274 F. 200—National Surety 
Co. v. U. S., Mich., 228 F. 677, 143 
C.C.A. 99, L.R.A.1917A 336, certio¬ 
rari denied Brogan v. National 
Surety Co.. 36 S.Ct. 721, 241 U.S. 
670, 60 L.Ed. 1230, reversed on oth¬ 
er grounds 38 S.Ct. 260, 246 U.S. 
267, 62 L.Ed. 703, L.R.A.1918D 776 
—Great Western Coal Co. v. Chica¬ 
go Great Western R. Co., Mo., 98 
F. 274, 39 C.C.A. 79. 

Dillard v. Chesapeake & O. Ry. 
Co., D.C.W.Va.. 136 P.Supp. 689. 

73. U.S.—Thompson v. Camp, C.C.A. 
Tenn„ 16.3 F.2d 396, certiorari de¬ 
nied 68 S.Ct. 458, 469, 333 U.S. 831, 
92 L.Ed. 1116, motion sustained, 
C.C.A., 167 F.2d 733, certiorari de¬ 
nied 69 S.Ct. 48. 335 U.S. 824, 93 
L.Ed. 378—San Antonio Utilities 
League v. Southwestern Bell Tele¬ 
phone Co., C.C.A.Tex., 86 F.2d 684, 
certiorari denied 57 S.Ct. 783, 301 

U.S. 682, 81 L.Ed. 1340—Kean v. 
National City Bank. Tenn., 294 F. 
214, certiorari dismissed 44 S.Ct. 
179, 263 U.S. 729. 68 L.Ed. 528. 
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Where, on. cross writs of error 

from the same judgment, a portion 
of such Judgment is affirmed and a 
portion reversed, the result is to re¬ 
verse the entire Judgment and to re¬ 
mand the cause for a new trial. 

U.S.—Montana Min. Co. v. St. Louis 
Min. & M. Co., Mont., 22 S.Ct. 744. 
186 U.S. 24, 46 L.Ed. 1039. 

Empire State-Idaho Min. & Dev. 
Co. V. Bunker Hill & S. Min. & C. 
Co., Idaho, 121 P. 973, 68 C.C.A. 
311. 

Judgment as to two notes 

Where plaintiff instituted action 
on two notes and plaintiff was grant¬ 
ed summary Judgment as to both 
notes, and on appeal the order grant¬ 
ing summary Judgment as to the 
larger note was reversed, leaving the 
claim on that note to be adjudicated, 
the final Judgment In the amount of 
both notes and interest would be re¬ 
versed and not modified, but with¬ 
out prejudice to entry of final Judg¬ 
ment as to the smaller note If the 
district court should make the cer¬ 
tificate required by the Federal Rules 
of Civil Procedure. 

D.C.—Runkle v. Nong Klmny, 266 P. 
2d 689, 105 U.S.App.D.C. 286. 

74. U.S.—Great Western Coal Co. 

V. Chicago Great Western R. Co., 
Mo., 98 P. 274, 39 C.C.A. 79. 

75. U.S.—^A. L, Smith Iron Co. v. 
Dickson, C.C.A.Conn., 141 P.2d 8— 
State Automobile Mut. Ins. Co. of 
Columbus, Ohio v. York, C.C.A.N. 
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where an order dismissing a cross claim was pre¬ 
mised on a prior order dismissing the complaint, the 
court of appeals on reversing the order dismissing 
the complaint should also reverse the order dismiss¬ 
ing the cross claim.75.5 

The reviewing court can properly effect a sever¬ 
ance and affirm some and reverse others where 
cases separately commenced have been consolidated 
for trial, or where several distinct judgments in 
favor of separate plaintiffs are for convenience 
grouped in one entry.A judgment or decree 
relating to several lots or parcels of land may be 
reversed as to those concerning which error has 
been committed, and affirmed as to the remainder.^^ 

A reversal as to one or more of several coparties 
may be had whenever the circumstances of the case 
render such action proper,^^ and, on the other hand, 
fairness may dictate a reversal as to all defend- 
ants.'^s.S On affirmance of the decree between the 
original parties, the court has no power to reverse 
it as to an intervener who did not join the appeal.*^^ 


36 C.J.S. 

§301(19). -Rendering or Ordering Final 

Judgment 

At a general rule, the court of appeals reversing a 
Judgment does not render or order final Judgment where 
such a disposition of the case Is not proper, but may do so 
where the ends of Justice would not be promoted by a 
new trial. 

As a general rule, the court of appeals reversing 
a judgment does not render or order final judgment 
where such a disposition of the case is not prop¬ 
er,79.50 as where the facts have not been fully de¬ 
veloped and the case for the unsuccessful party may 
be strengthened on another trial,®® or where the 
evidence is conflicting,®i or an issue of fact for the 
trial court is undetermined,®2 or the circumstances 
are not such as to permit a decision as a matter 
of law,®® or where to render or order final judgment 
would be to preempt important functions of the 
trial court.®®-® Thus where the district court in an 
action at law dismissed the complaint at the close 
of the evidence on the ground of res judicata, the 
court of appeals on holding such dismissal erroneous 
cannot direct final judgment for plaintiff on the 


C., 104 F.2d 730, certiorari denied i 
60 S.Ct. 120, 308 U.S. 591, 84 L.Ed. | 
495—Gentry v. Billing, C.C.A.Cal.,; 
73 F.2d 925. 

75.5 U.S.—Harrison v. Blueberry 
Hill, C.A.N.J., 265 F.2d 730, 

76. tl.S.—Kean v. National City 
Bank, C.C.A.Tenn., 294 F. 214, cer¬ 
tiorari dismissed 44 S.Ct. 179, 263 
U.S. 729, 68 L.Ed. 528. 

77. U.S.—G. F. Stearns Land & Lum¬ 
ber Co. v. Asher, C.C.A.Ky., 295 F. 
268. 

78. U.S.—^Dollar S. S. Lines v. Merz, 
C.C.A.Cal., 68 F.2d 594—Chiarello 
Bros. Co. V. Pedersen, N.Y., 242 F. 
482, 155 C,C.A. 258. 

Joiat Judgment 

Where a joint judgment is errone¬ 
ously entered against two defendants 
it may be reversed as to one and 
sustained against the other unless 
it is based on a cause of action of 
such a nature that it might work in¬ 
justice to one party defendant if it 
were to remain intact as against him 
while reversed for error as to the 
other defendant. 

U.S.—Howard v. U. S., C.A.C 0 I 0 ., 214 
F.2d 759. 

78.5 U.S.—^Reraer v. Flying Eagle 
Whiteway Lines. C.A.Conn., 172 F. 
2d 831—^American Motorists Ins. 
Co. V. Napoli, C.C.A.La., 166 P.2d 
24. 

Separate aotloas tried together 

U.S.—Hartley v. Baltimore & O. R. 
Co., C.A.Pa., 194 F.2d 560. 

79. U.S.—^Muskogee Nat. Tel. Co. v. 


Hall, Ind.Terr., 118 F. 382, 65 C.C. 
A. 208. 

79.50 U.S.—^Weade v. Dichman. 
Wright & Pugh, Va., 69 S.Ct. 1326. 
337 U.S. 801, 93 L.Ed. 1704. 

Prouty V. Citizen.s Utilities Co., 
C.A.Vt., 257 P.2d 692—U. S. v. St. 
Paul-Mercury Indem. Co., C.A.Pa., 
194 P.2d 68 —^Panhandle Eastern 
Pipe Line Co. v. Michigan Consol. 
Gas Co., C.A.Mich,, 177 F.2d 942. 

80. U.S.—Byrd v. Blue Ridge Rural 
Elec. Co-op., Inc., S.C., 78 S.Ct. 893, 
356 U.S, 625, 2 L.Ed.2d 953, rehear¬ 
ing denied 78 S.Ct. 1366, 357 U.S. 
933, 2 L.Ed. 2 d 1375—^Fountain v. 
Filson, App.D.C., 69 S.Ct. 7.54, 336 
U.S. 681, 93 L.Ed. 971, rehearing 
denied 69 S.Ct. 1153, 337 U.S. 921. 
93 L.Ed. 1730. 

Lloyd V. Franklin Life Ins. Co., 
C.A.Cal., 245 F.2d 896—'Ruddy v. 
New York Cent. R. Co., C.A.N.Y.. 
224 F.2d 96, certiorari denied 76 S. 
Ct. 187, 350 U.S. 884, 100 L.Ed. 779 
—Olivier v. Mt. Union Tanning & 
Extract Co., C.C.A.Pa., 264 P. 601. 

81. U.S.—Mason v. U. S., C.C.A.M 0 ., 
76 F.2d 64. 

Court of appeals has uo power to 

make a determination of fact where 
the evidence is conflicting and a wit¬ 
ness testified before the court be¬ 
low. 

U.S,—Lee Shew v. Brownell, C.A.Cal., 
219 F.2d 301. 

82. U.S.—Frieze v. West Am. Ins. 
Co., C.A.Mo., 190 F.2d 381—U. S. 
ex rel. and for Use and Beneflt of 
Stanley, v. WImbish, C.C.A.N.C., 164 
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P.2d 773—^Waters v. Kings Coun¬ 
ty Trust Co., C.C.A.N.Y., 144 P. 2 d 
680, certiorari denied 65 S.Ct. 121 , 
323 U.S. 769, 89 L.Ed. 616, rehear¬ 
ing denied 66 S.Ct. 276, 323 U.S. 
817, 89 L.Ed. 649—American Dis¬ 
tilling Co. V. Wisconsin Liquor Co., 
C.C.A.Wis., 104 F.2d 682, 123 A.L. 
B. 739—^U. S. V. Board of Com’rs 
of Grady County, C.C.A.Okl., 64 F. 
2d 593. 

83. U.S.—Ferro Concrete Const. Co. 
V. U, S., for Use and Beneflt of 
Luchini, C.C.A.R.I., 112 F.2d 488. 
certiorari denied U. S, for Use and 
Beneflt of Luchini v. Ferro Con¬ 
crete Const. Co., 61 S.Ct. 136, 3ll 
U.S. 697, 85 L.Ed. 452. 

Waiver of motion for directed verdict 
Where defendant has waived his 
motion for directed verdict and is 
precluded from questioning, on ap¬ 
peal, sufficiency of evidence to take 
case to jury, the court of appeals 
can not, even If it thinks evidence 
not sufficient to sustain jury’s ver¬ 
dict for plaintiff, vacate judgment 
for plaintiff and enter judgment for 
defendant notwithstanding verdict. 
U.S.—Home Ins. Co. of N. Y. v. Da¬ 
vila, C.A.Puerto Rico, 212 F.2d 731. 

83.5 U.S.—Franklin Life Ins. Co. v. 

Johnson, C.C.A.C 0 I 0 ., 157 F. 2 d 663. 
Dlicretlouary powers 
Court of appeals cannot tell dis¬ 
trict court ahead of time how to ex¬ 
ercise its discretionary powers. 

U.S.—Trust Co. of Chicago v. Penn¬ 
sylvania R. Co.p C.A.111., 183 F.2d 
640. 
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ground that the district court should have granted a case final judgment may be rendered or directed,®^ 
directed verdict for plaintiff.®^ as where the facts of the case are undisputed by 

Under the express provisions of 28 U.S.C.A. § *e evidence being without material con- 

2106, however, which have been held to apply to the otherwise.*® and only a question of law is 

courts of appeal, the Supreme Court or any other involved,*^ for example, where the facts are ad- 
court of appellate jurisdiction may remand the omitted or agreed to by the parties, 
cause and direct the entry of such appropriate judg- The court of appeals may render, or direct the 
merit, decree, or order, as may be just under the lower court to render,®® the proper judgment in a 
circumstances;®^-® and, accordingly, in a proper case tried without a jury where the facts were fully 


84. U.S.—Bisbee Linseed Co. v. Par¬ 
agon Paint & Varnish Corporation. 
C.G.A.N.T., 89 F.2d 18. 

84.5 U.S.—Smith v. Dravo Corp., C. 

A.Ill., 208 F.2d 388. 

85. U.S.—Theriot v. Mercer, C.A.La., 
262 F.2d 764—Erckson v. U. S. 
Steel Corp.. C.A.Utah, 260 F.2d 423 
—Capitol Packing Co. v. Chicago 
Dressed Beef Co., C.A.Mass., 260 F. 
2d 348 — U. S. V. Seaboard Machin¬ 
ery Corp., C.A.Fla., 256 P.2d 166— 
Brown v. Moore, C.A.Pa., 247 F.2d 
711, certiorari denied 78 S.Ct. 148, 
356 U.S. 882, 2 L.Ed.2d 112—Natu¬ 
ral Gas Pipeline Co. of America v. 
Harrington, C.A.Tex.. 246 F.2d 915, 
rehearing denied 263 F.2d 231, cer¬ 
tiorari denied 78 S.Ct. 992, 356 U. 
S. 967, 2 L.Ed.2d 1065, certiorari 
denied 78 S.Ct. 996, 366 U.S. 957, 2 
L.Ed.2d 1066—Mitchell v. Hodges 
Contracting Co., C.A.Ga., 238 F.2d 
380—Standard Oil Co. v. Brown. C. 
A.Ga., 238 P.2d 64—U. S. v. Nation¬ 
al Wholesalers, C.A.Cal., 236 P.2d 
944, certiorari denied 77 S.Ct. 719, 
363 U.S. 930, 1 L.Ed.2d 724 —Con¬ 
tinental Cas. Co. V. Quebedeaux, C. 
A.La., 234 P.2d 241—^Atlantic Coast 
Line R. Co. v. Anderson, C.A.Fla., 
221 Pr2d 648, reversed on other 
grounds 76 S.Ct. 60, 350 U.S. 807, 
100 L.Ed. 726, rehearing denied 76 
S.Ct. 176, 360 U.S. 906, 100 L.Ed. 
796—^Augello v. Dulles, C.A.N.Y., 
220 F.2d 344—Harris v. Chicago 
Great Western Ry. Co., C.A.Ill., 197 
P.2d 829—Tobin v. La Duke, C.A. 
Or., 190 F.2d 677—Lake Charles 
Metal Trades Council v. Newport 
Industries, C.A.La., 181 F.2d 820— 

U. S. V. Andrade, C.A.Cal., 181 F.2d 
42—Mutual Life Ins. Co. of N. Y. 

V. Asbell, C.C.A.S.C., 163 F.2d 121, 
certiorari denied 68 S.Ct. 221, two 
cases, 332 U.S. 837, 92 L.Ed. 410— 
Shell Oil Co. v. Coastal Club, C.C. 
A.La., 147 F.2d 607—Wilson v. 
Shuman, C.C.A.Ark., 140 F.2d 644— 
Delaware, L. & W. R. Co. v. Rell- 
stab, C.C.A.N.J., 16 F.2d 137, re¬ 
versed on other grounds 48 S.Ct. 
203, 276 U.S. 1, 72 L.Ed. 439. 

D.C.—Norris v. Harrison, 198 F.2d 
963, 91 U.S.App.D.C. 103—^Acheson 
V. Droesse, 197 F.2d 674, 90 U.S. 
App.D.C. 143—^McDonald v. Max¬ 
well, 12 F.2d 822, 66 App.D.C. 287— 
Bergland v. Owen, 48 App.D.C. 26— 
Lasier v. Lasier, 47 App.D.C. 80. 


Arrest of Judgment 

Appellate court may order arrest 
of Judgment, although no motion in 
arrest thereof was made in trial 
court. 

U.S.—Grobel v. Miller, C.C.A.Pa., 71 
F.2d 603. 

Where trial court errosieouBly de- 
aies motion, for directed vtirdict, pre¬ 
sumably it is duty of United States 
court of appeals to reverse and re¬ 
mand with instructions to enter 
judgment for the moving party. 

D.C.—Pessagno v. Euclid Inv. Co.. 
112 F.2d 677, 72 App.D.C. 141. 

New trial mot desired by appellee 

After a case has been reversed and 
remanded for new trial, a petition 
by appellee, plaintiff in the suit, stat¬ 
ing it does not desire a new trial or 
to present new testimony, but is 
willing to stand on the record made, 
and prefers a decision directing the 
lower court to enter Judgment 
against it, so that it may appeal to 
the Supreme Court without further 
delay, should be granted. 

D.C.—National League of Profession¬ 
al Baseball Clubs v. Federal Base¬ 
ball Club of Baltimore, 269 F. 681, 
60 App.D.C. 166, affirmed Federal 
Baseball Club of Baltimore v. Na¬ 
tional League of Professional Base 
Ball Clubs, 42 S.Ct. 466, 269 U.S. 
200, 66 L.Ed. 898, 26 A.L.R. 357, 
leave to present petition for re¬ 
hearing granted 42 S.Ct. 687, 66 L. 
Ed. 898. 

Trial de uovo 

Pinal Judgment in case arising un¬ 
der local law of the Virgin Islands 
must necessarily be entered in dis¬ 
trict court of the Virgin Islands, al¬ 
though appeal from district court in 
such a case is a trial de novo, and, 
hence, on court of appeals vacating 
judgment, cause would be remanded 
with directions to enter Judgment in 
the terms indicated in the opinion 
of the court of appeals. 

U.S.—Callwood V. Kean, C.A.Vlrgln 
Islands, 189 F.2d 665. 

86. U.S.—Frieze v. West Am. Ins. 
Co., C.A.MO., 190 F.2d 381—U. S. v. 
Ryerson, C.C.A.Ill., 114 P.2d 160, 
reversed on other grounds U. S. v. 
Ryerson. 61 S.Ct. 479, 312 U.S. 260. 
86 L.Ed. 819, affirmed Ryerson v. 
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U. S.. 61 S.Ct. 656, 312 U.S. 406, 85 
L.Ed. 917. 

4 C.J. p 1187 note 89. 

Whers both parties moved for di* 
rested verdict and Jury were dis¬ 
charged, appellate court could take 
the facts as undisputed and apply 
law to such facts and render final 
judgment without sending case back 
for retrial, especially where appel¬ 
lant’s counsel, in motion for directed 
verdict, had categorically stated 
there was no disputed fact. 

U.S.—^Walsh Const. Co. v. U. S. Guar¬ 
antee Co., C.C.A.Iowa, 76 P.2d 240, 
certiorari denied 56 S.Ct. 120, 296 
U.S. 605, 80 L.Ed. 428. 

87. U.S.—^Etna Life Ins. Co. v. 
Meyn, C.C.A.Mo., 134 P.2d 246. 

Bayne v. U. S., Minn., 196 P. 236, 
116 C.C.A. 188. 

4 C.J. p 1188 note 90. 

88 . U.S.—Fidelity & Deposit Co. of 
Maryland v. Port of Seattle, C.C.A. 
Wash., 106 F.2d 777, certiorari de¬ 
nied 60 S.Ct. 616, 309 U.S. 661, 84 L. 
Ed. 1009—Lydon v. New York Life 
Ins. Co., C.C.A.MO., 89 P.2d 78, cer¬ 
tiorari denied New York Life Ins, 
Co. V. Lydon, 68 S.Ct. 23, 302 U.S. 
703, 82 L.Ed. 643—Sanderson v. 
Postal Life Ins. Co. of New York, 
C.C.A.C 0 I 0 ., 87 F.2d 68—Minnesota 
Mut. Life Ins. Co. v. Cost, C.C.A. 
Kan., 72 F.2d 619—Maryland Cas¬ 
ualty Co. V. Beebe, C.C.A.Utah, 54 
F.2d 743—Graham v. Bu.siness 
Men’s Assur. Co. of America, C.C. 
A.Okl., 43 F.2d 673. 

4 C.J. p 1188 note 92. 
roots stipulated in trial oonrt 
U.S.—U. S. V. Sinor, C.A.Fla., 238 P. 
2d 271, certiorari denied 77 S.Ct. 
1287, 353 U.S. 985, 1 L.Ed.2d 1144— 
U. S. V. Utah-Idaho Sugar Co., C.C. 
A.Utah, 96 F.2d 766, certiorari de¬ 
nied 69 S.Ct. 96, 306 U.S. 631, 83 
L.Ed. 404. 

89. Better praotice, it has been held, 
is for the court of appeals to re¬ 
mand the case to the lower court 
with Instructions to render a spe¬ 
cific Judgment if the circumstances 
Justify It, rather than for the appel¬ 
late court itself to enter the proper 
Judgment. 

U.S.—Jensma v. Sun Life Assur. Co. 
of Canada, C.C.A.Idaho, 64 P.2d 
457, certiorari denied Sun Life As- 
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developed,^® where there were no controverted ques¬ 
tions of fact^i or the facts were ag^reed on by the 
parties,or where the findings of the court are un¬ 
disputed,or are found to be sustained by the evi¬ 
dence and are complete, 6 or where only one rea¬ 
sonable conclusion can be reached,^^.lO or where 
the reversal is for error of law arising on the plead¬ 
ings or record proper but it has been held that 
where the court reverses because the finding of fact 
was not justified by the evidence, it cannot direct 
the entry of a judgment, but can only order a new 
trial.95 In a proper case the judgment may be re¬ 
versed and the complaint dismissed without preju- 
dice.^5-® 

Generally, however, subject to qualifications here¬ 
in stated, on an appeal from a judgment in an ac¬ 
tion at law, tried by a jury, the court of appeals 
can correct the error complained of only by direct¬ 
ing a new trial, and cannot itself render or direct 
such judgment as should have been rendered be¬ 
low,^* being precluded from doing so by the Sev¬ 
enth Amendment to the Constitution which requires 
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adherence to the rule of the common law that a ver¬ 
dict cannot be disturbed for an error of law oc¬ 
curring on the trial without awarding a new trial 
and this has been held to be the case even where 
the error consisted of a refusal to grant a nonsuit 
or to direct a verdict.^^ So where defendant's mo¬ 
tions for a directed verdict and for a new trial were 
overruled, and the court of appeals determines that 
the evidence was insufficient to go to the jury, it 
can do no more than reverse and remand with in¬ 
structions to grant a new trial/*^^*® 

Nevertheless, the court of appeals, on reversing 
a judgment on a verdict for plaintiff for error in 
denying defendant’s motions for dismissal of the 
complaint and a directed verdict on the ground of 
insufficiency of the evidence to support a verdict 
for plaintiff after reserving decision on such mo¬ 
tions and submitting the case to the jury subject 
to the court’s rulings thereon, can and should direct 
a judgment of dismissal on the merits rather than a 
new trial.99 


sur, Co. of Canada v. Jensrna, 53 S. 
Ct. 7‘I5, 289 U.S. 763, 77 L..Ed. 1505. 

9t. U.S.—Herzberij’s, Inc., v. Ocean 
Accident & Guarantee Corporation. 
C.C.A.Neb., 132 F.2d 438—-Thorn¬ 
ton V. Carter, C.C.A.Ark., 109 r.2d 
316—U. S. v. Bornn, C.C.A.N.Y., 104 
F.2d 641, certiorari denied Royal 
Indemnity Co. v. U. S., 60 S.Ct. 143, 
308 U.S. 606, 84 U.Ed. 506, and 
Bornn v. U. S.. 60 S.Ct. 143. 308 U. 
S. 606, 84 L.Ed. 507—Monroe Sand 
& Gravel Co. v. Sanders, C.C.A.La., 
79 F.2d 292—Cocke v. Vacuiim Oil 
Co., C.C.A.Tex., 63 P.2d 406—-Bor¬ 
der Gas Co. V, AYindrow, C.C.A.Tex., 
3 F.2d 974—Bank of Waterproof v. 
Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.La., 299 F. 478. certio¬ 
rari denied Fidelity & Deposit Co. 
of Maryland v. Bank of Water¬ 
proof. 45 S.Ct. 98, 266 U.S. 618, 69 
L.Ed. 4 71. 

Wallace v. Scagrraves, D.C.Tex., 
51 F.2d 113. 

91. U.S.—Sbicca-Del Mac, Inc., v. 

Milius Shoe Co.. C.C.A.Mo., 145 F. 
2d 389—Maryland Casualty Co. v. 
V. S., to Use of Heyward, C.C.A.S. 
C., 108 F.2d 784—Massachusetts 

Bonding & Insurance Co. v. Santee, 
C.C.A.Wash., 62 F.2d 724. 

92. U.S.—Artpye, Inc. v. Zappulla, C. 
A.N.Y., 228 F.2d 695-~Herzberg’H, 
Inc., V. Ocean Accident & Guaran¬ 
tee Corporation. C.C.A.Neb., 132 F. 
2d 438 —^Marshall v. Equitable Life 
Assur. Soc., C.C.A.Mich., 116 F.2d 
901, certiorari denied Equitable 
Life Assur. Soc. of U. S. v. Mar¬ 
shall. 61 S.Ct. 1088, 313 U.S. 67F,, 
85 L.Ed. 1633—Thornton v. Carter, 
C.C.A.Ark., 109 F.2d 316—Routzahn 


V. Mason, C.C.A.Ohio. 13 F.2d 702, 
reversed on other grounds 48 S.Ct. 
60. 275 U.S. 175, 72 L.Ed. 223. 

25 C.J. p 972 note 63. 

93. U.S.—Staller Mfg. Co. v. George 
C. Knight Co., C.A.Mich., 228 F.2d 
136—Howbert v. Penrose, C.C.A. 
Colo., 38 F.2d 577, 68 A.L.R. 820— 
TJ. S. Illinois Surety Co., Ill., 226 
P. 653, 141 C.C.A. 409, affirmed 
37 S.Ct. 614, 244 U.S. 376, 61 L.Ed. 
1206. 

93.5 U.S.—Goepfert v. City of Beach, 
C.C.A.N.D., 154 F.2d 743. 

93.10 U.S.—U. S. V. National Whole¬ 
salers, C.A.Cal., 236 F.2d 944, cer¬ 
tiorari denied 77 S.Ct. 719, 353 U.S. 
930, 1 L.Ed.2d 724. 

94. U.S.—Slocum v. New York L. 
Ins. Co., Pa., 33 S.Ct. 523, 228 U.S. 
364, 382, 57 L.Ed. 879, Ann.Cas. 
1914D, 1029. 

25 C.J. p 972 note 64. 

95. U.S,—Northern Pac. Ry. Co. v. 
Van Dusen Harrington Co., D.C. 
Minn., 34 F.2d 786. 

95.5 U.S.—^Artype, Inc. v. Zappulla, 
C,A.N.Y.. 228 F.2d 695. 

96. U.S.—^Home Ins. Co. of N. Y. v. 
Davila, C.A.Puerto Rico, 212 F.2d 
731—City of El Paso v. West. C.C. 
A.Tex., 102 F.2d 927, rehearing de¬ 
nied 104 F.2d 96, certiorari denied 
60 S.Ct. Ill, 308 U.S. 587, 84 L.Ed. 
492, and West v. City of El Paso. 
60 S.Ct. Ill, 308 U.S. 587, 84 L.Ed 
492—Millers’ Mut. Fire Ins. Ass’n 
of Illinois V. Bell, C.C.A.Minn,. 99 
F.2d 289—Millers’ Mut. Fire Ins. 
Ass’n of Illinois v. Warroad Potato 
Growers Ass’n, C.C.A.Minn., 94 F.2f’ 
741—Rentfrow v. U. S., C.C.A.Okl., 
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67 F.2d 747—Bassett v. Delaware 
& H. Co., C.C.A.Vt.. 62 F.3d 74— 
Midland Savings Sr. Loan Co. v. 
TradG.smen\s Nat. Bank of Okla.- 
homa City, C.C.A.Old., 57 P.2d 686. 
certiorari denied Trademen’s Nat. 
Bank v. Midland Savings & Loan 
Co., 63 S.Ct. 17, 287 U.S. 616. 77 L. 
Ed. 634—Clemonce v. Hudson & M. 
Ry. Co., C.C.A.N.Y., 11 B\2d 913— 
Royal Bank of Canada v. Universal 
Export Corporation, C.C.A.N.Y., 10 
F.2d 660—J.'islow v. Waterbury Co.. 
C.C.A.N.Y., 206 F. 363--Eastman 

Kodak Co. v. Biackmore, C.C.A.N.Y., 
277 F. 694. 

26 C.J. p 972 notes 68 [a], 69. 

97. U.S,—Slocum v. New York L. 
Ins. Co., Pa., 33 S.Ct. 623, 228 U. 
S. 304, 67 L.Ed. 879, Ann.Cas.l914D, 
1029. 

25 C.J. 972 note 60. 

98. U.S.—Order of United Commer¬ 
cial Travelers of America v. Tripp. 
C.C.A.Colo., 63 F.2d 37—Williams v. 
Thrasher, C.C.A.Tex., 62 P.2d 944, 
certiorari denied Thrasher v. Wil¬ 
liams. 53 S.Ct. 691, 280 U.S. 748, 77 
L.Ed. 1493—Travelers’ Ins. Co. of 
Hartford, Conn., v. Miller, C.C.A. 
111., 62 F.2d 910—F. W. Woolworth 
Co. V. Davis, C.C.A.Okl., 41 F.2d 342, 
certiorari denied 51 S.Ct. 33, 282 U. 
S. 859, 75 L.Ed. 760. 

25 C.J. p 972 note 61. 

98.5 U.S.—Douglas Aircraft Co. v. 
Kerns, C.C.A.Okl., 164 P.2d 1007. 

99. U.S.—Baltimore & Carolina Line 
V. Redman. N.Y.. 55 S.Ct. 890, 296 
U.S. 654, 79 L.Ed. 1636. 

Brennan v. Baltimore & O. R. Co., 
C.C.A.N.Y., 115 F.2d 656, certiorari 
denied 61 S.Ct. 614, 312 U.S. 685. 85 
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Under the Federal Rules of Civil Procedure, Rule 
50 (b), 28 U.S.C.A., providing that when a motion 
for a directed verdict is denied at the close of the 
evidence, the judge is deemed to have submitted the 
action to the jury subject to a later determination 
of the legal questions raised by the motion, the ap¬ 
pellate court, on reversal, may dismiss the action 
even though the trial court did not specifically re¬ 
serve decision,! although formerly a new trial could 
be avoided, and judgment rendered non obstante 
veredicto only where a motion to direct a verdict 
was reserved and the verdict taken subject to the 
reservation.2 

Where the district court has improperly entered 
a judgment of dismissal on the ground that the ac¬ 
tion has abated, which if left undisturbed might 
serve to bar future action, the court of appeals may 
vacate the judgment and remand with directions to 


dismiss without prejudice to renewal of the action 
against the proper party.2-5 On appeal from an or¬ 
der dismissing an action without prejudice and with¬ 
out imposing terms, the reviewing court may re¬ 
verse and remand for further proceedings, but may 
not render a final judgment of dismissal with preju- 
dice.210 

The court of appeals is without power to order 
the entry of final judgment for the loser of a jury 
verdict in the district court where he had failed to 
follow his motion for directed verdict, as required 
by the Federal Rules of Civil Procedure, Rule 50 
(b), 28 U.S.C.A., with a timely motion for judg¬ 
ment,2-is but in such case he is entitled, on reversal, 
only to a new trial,2-20 and this rule applies equally 
to cases where the verdict returned by the jury was 
not directed or was directed.2-25 Where, however, 
the trial court has erroneously denied a motion for 


L.Ed. 1123—Limbershaft Sales Cor¬ 
poration V. A. G. Spaldin;? Bros.. 
C.C.A.N.Y., 111 F.2d 675—Conway 
V. O’Brien, C.C.A.Vt., Ill F.2d 611. 
motion denied 61 S.Ct. 610, reversed 
on other E:round.s 61 S.Ct. 634. 312 

U. S. 492, 85 L.Ed. 960—Eu.stern 

Livestock Co-op. Marketing As.s'n 

V. Dickenson, C.C.A.Va., 107 F.2d 
116—Lewis-Kures v. Edward R. 
Walsh & Co.. C.C.A.N.Y., 102 F.2d 
42, certiorari denied 60 S.Ct. 132, 
308 U.S. 596, 84 L.Ed. 499—New 
York Life Ins. Co. v. Brown, C.C.A. 
S.C., 99 F.2d 199, certiorari denied 
69 S.Ct. 487, 306 U.S. 638, 83 L.Ed. 
1039—New England Mut. Life Ins. 
Co. of Boston, Mass. v. Cohen, C.C. 
A.N.Y., 83 F.2d 163, rehearing de¬ 
nied 83 F.2d 1014. 

1 , U.S.—U. S. V. Halllday, C.C.A.S. 
C., 116 F.2d 812, reversed on other 
grounds 62 S.Ct. 438, 315 U.S. 94, 
86 L.Ed. 711 —Waggaman v. Gen¬ 
eral Finance Co. of Philadelphia, 
C.C.A.Pa., 116 F.2d 254—Southern 
Ry. Co. V. Bell, C.C.A.Va., 114 F.2d 
341«_Williams v. New Jersey-New 
York Transit Co., C.C.A.N.Y., 113 
F.2d 649, certiorari denied 61 S.Ct. 
393. 311 U.S. 712, 85 L.Ed. 463— 
Ferro Concrete Const. Co. v. U. S., 
for Use and Benefit of Luchini, C. 
C.A.R.I., 112 F.2d 488, certiorari 
denied U. S. for Use and Benefit of 
Luchini v. Ferro Concrete Const. 
Co.. 61 S.Ct. 136. 311 U.S. 697, 85 
L.Ed. 462—Reliance Life Ins. Co. 
V. Burgess, C.C.A.Mo., 112 F.2d 
234, certiorari denied Burgess v. 
Reliance Life Ins. Co., 61 S.Ct. 137, 
311 U.S. 699, 85 L.Ed. 463, rehear¬ 
ing denied 61 S.Ct. 391, 311 U.S. 
730, 85 L.Ed. 476—Limbershaft 

Sales Corporation v. A. G. Spalding 
& Bros., C.C.A.N.Y., 111 F.2d 675— 
Lowden v. Denton, C.C.A.Mo., 110 
F.2d 274, certiorari denied Denton 
V. Lowden, 60 S.Ct. 1100, 310 U.S. 


652, 84 L.Ed. 1417—Massachusetts 
Protective Ass'n v. Mouber, C.C.A. 
Mo., 110 P.2d 203—^Leader v. Apex 
Hosiery Co.. C.C.A.Pa., 108 P.2d 71. 
afllrmed 60 S.Ct. 982, 310 U.S. 469, 
84 L.Ed. 1311, 128 A.L.R. 1044. 

2. U.S.—iEtna Ins. Co. v. Kennedy, 

to Use of Bogash, Pa.. 57 S.Ct. 809, 
301 U.S. 389, 81 L.Ed. 1177—Spring- 
field Fire & Marine Ins. Co. v. 
Kennedy, to Use of Bogash, Pa., 67 
S.Ct. 809, 301 U.S. 389, 81 L.Ed. 
1177—Liverpool & London & Globe 
Ins. Co., Limited v. Kennedy, to 
Use of Bogash, Pa., 57 S.Ct. 809, 
301 U.S, 389. 81 L.Ed. 1177—Wolfe 
v. Pennsylvania R. Co., C.C.A.N.Y., 
82 F.2d 164—Heffner v. Pennsyl¬ 
vania R. Co., C.C.A.N.Y., 81 P.2d 28. 
2.5 D.C.—^Updegraff v. Pace, 188 F. 

2d 646, 88 U.S.App.D.C. 202. 

2.10 U.S.—Home Owners’ Loan Corp. 

v. Huffman, C.C.A.Mo., 134 P.2d 314. 
2.15 U.S.—Johnson v. New York, N. 
H. & H. R. Co., N.Y., 73 S.Ct. 126, 
344 U.S. 48, 97 L.Ed. 77—Globe 
Liquor Co. v. San Roman, Ill., 68 
S.Ct. 246, 332 U.S. 571, 92 L.Ed, 177, 
rehearing denied 68 S.Ct. 450, 333 
U.S. 830, 92 L.Ed. 1115. 

Guarnleri v. Kew'anee-Ross Corp., 
C.A.N.Y., 270 F.2d 676—McKee v. 
Sheraton-Russell, Inc., C.A.N.Y., 
268 F.2d 669—Yorkshire Indem. Co. 
of N. Y. V. Roo.sth & Genecov Pro¬ 
duction Co., C.A.Tex., 262 F.2d 650 
—Myers v. Malone & Hyde, C.A. 
Ark., 173 F.2d 291. 

Contra Lowden v. Bell, C.C.A.Ark., 
:18 P.2d 658. 

Beason for role 

(1) Determination of whether a 
new trial should be granted or a 
Judgment entered under Rule 60(b) 
calls for judgment in first Instance 
of judge who saw and heard the wlt- 
nei3ses. 

U.S.—Globe Liquor Co. v. San Roman, 
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Ill., 68 S.Ct. 246, 332 U.S. 671, 92 
L.Ed. 177, rehearing denied 68 S.Ct. 
450, 333 U.S. 830, 92 L.Ed. 1116— 
Cone V. West Virginia Pulp & Pap¬ 
er Co., S.C.. 67 S.Ct. 752, 330 U.S. 
212, 91 L.Ed. 849, motion denied 67 
S.Ct. 1090, 330 U.S. 812, motion de¬ 
nied 67 S.Ct. 1725, 331 U.S. 794, 91 
L.Ed. 1822. 

(2) Where trial court erred in 
denying defendant’s motion for di¬ 
rected verdict, and defendant’s fail¬ 
ure to file motion for judgment not¬ 
withstanding the verdict under the 
Rule prevented the trial Judge from 
exercising his discretionary power 
to determine whether there should 
be such a judgment or a new trial, 
the question whether plaintiff was 
entitled to new trial, on reversal 
of the Judgment, could not be deter¬ 
mined by the circuitous method of 
having plaintiff present affidavits to 
the court of appeals to support his 
claim for new trial and have that 
court remand the question to the 
district court to pass on it. 

U.S.—Cone v. West Virginia Pulp & 
Paper Co., supra. 

2.20 U.S.—Johnson v. New York, N. 
H. & H. R. Co.., N.Y., 73 S.Ct. 126, 
344 U.S. 48, 97 L.Ed. 77. 

Guarnierl v. Kewanee-Ross Corp., 
C.A.N.Y., 270 F.2d 67.5—McKee v. 
Sheraton-Russell, Inc., C.A.N.Y., 
268 F.2d 669—Yorkshire Indem. Co. 
of N. Y. v. Roosth & Genecov Pro¬ 
duction Co., C.A.Tex., 252 F.2d 660 
—Garman v. Metropolitan Life Ins. 
Co., C.A.N.J., 176 P.2d 24—Myers 
V. Malone & Hyde, C.A.Ark., 178 
F.2d 291. 

2.25 U.S.—Globe Liquor Co. v. San 
Roman, Ill., 68 S.Ct. 246, 332 U.S. 
571, 92 L.Ed. 177, rehearing denied 
68 S.Ct. 450. 333 U.S. 830, 92 L.Ed, 
1115, 
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judgment notwithstanding the verdict, the court of 
appeals is not limited to the granting of a new 
trial but may, in a proper case, enter the judgment 
or direct that it be entered.2-30 So where a party 
moves for judgment notwithstanding the verdict 
and for a new trial in the alternative, if the trial 
judge denies judgment notwithstanding the verdict 
and also denies a new trial, on appeal the court of 
appeals may reverse the judgment and itself enter 
judgment notwithstanding the verdict^ or may re¬ 
verse and remand for a new trial for errors of 
law.^ 

On the other hand, if, in such case, the trial 
judge enters judgment notwithstanding the verdict 
and in the alternative grants a new trial, only the 
action in entering the judgment would be a ground 
of appeal, and if the judgment is reversed, the case, 
on remand, would be governed by the trial judge's 
award of a new trial and if the judgment notwith¬ 


standing the verdict was properly entered, there is 

T . - /■ _ R K Ta 


has been said, however, that disposition of the ap¬ 
peal in such case can take any one of three alter¬ 
native courses: Affirmance of the trial court's ac¬ 
tion in granting the judgment non obstante vere¬ 
dicto; remanding the case for a new trial in ac¬ 
cordance with the alternative order; or holding 
that the alternative order granting the new trial 
was an abuse of discretion and reinstating the jury 


verdict.^-l® 


If the motion for judgment notwithstanding the 
verdict was granted without a ruling in the alter¬ 
native, and the judgment is reversed by the court of 
appeals, the cause must be remanded to the district 
court to hear and rule on the motion for new trial,® 
or the court may order reinstatement of the verdict 
and passing on the alternative motion for a new 
trial.®*® If, however, the trial judge erroneously 


Dlraoted verdict 

Where defendant failed to move 
for Judg:ment notwithstanding Jury’s 
directed verdict for plaintiff in larg¬ 
er amount than that to which court 
of appeals, on appeal from Judg¬ 
ment on verdict, found that plaintiff 
was entitled, court of appeals will 
reverse Judgment and remand cause 
to trial court with direction to grant 
new trial, instead of vacating Judg¬ 
ment and remanding cause with di¬ 
rections to enter Judgment for plain¬ 
tiff in correct amount. 

U.S.—Massy v. U. S., C.A.Minn., 214 
F.2d 935. 

2.30 U.S.—In re Mutual Life Ins. 
Co. of N. Y., C.A.Fla.. 188 F.2d 424 
—Dichmann, Wright & Pugh v, 
Weade, C.C.A.Va., 168 F.2d 914, 
modified on other grounds 69 S.Ct. 
1326, 337 U.S. 801, 93 L.Ed. 1704-- 
Mutual Life Ins. Co. of N. Y. v. 
Asbell, C.C.A.S.C., 163 F.2d 121, cer¬ 
tiorari denied 68 S.Ct. 221, two cas¬ 
es, 332 U.S. 837, 92 L.Ed. 410— 
Massachusetts Mut. Life Ins. Co. v. 
Pistolesi, C.C.A.Cal., 160 P.2d 668, 
certiorari denied 68 S.Ct. 69. 332 U. 
S. 759, 92 L.Bd. 346—Federal Sav. 
& Loan Ins. Corp. v. Kearney Trust 
Co., Kearney. Mo.. C.C.A.Mo.. 151 
F.2d 720. 

3. U.S.—Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U. 
S. 243, 85 L.Ed. 147. 

Geo. D. Horning, Inc., v. McAlee- 
nan, C.C.A.Va., 149 F.2d 661, cer¬ 
tiorari denied 66 S.Ct. 142, 326 U. 
S. 761, 90 L.Ed. 468—Great North¬ 
ern Life Ins. Co. v. Vince, C.C.A. 
Mich., 118 F.2d 232, certiorari de¬ 
nied 62 S.Ct. 71. 314 U.S. 637, 86 L. 
Ed. 611—Brunet v. S. S. Kresge Co., 
C.C.A.111., 116 F.2d 718, certiorari 


denied 61 S.Ct. 1102, 313 U.S. 577, 
85 L.Ed. 1535—^Home Life Ins. Co. 
of New York v. Moon, C.C.A.W.Va., 
110 P.2d 184, certiorari denied 61 S. 
Ct. 16, 311 U.S. 669, 85 L.Ed. 422, 
rehearing denied 61 S.Ct. 129, 311 
U.S. 726, 85 L.Ed. 473, and 61 S.Ct. 
173, 311 U.S. 728, 85 L.Ed. 474, re¬ 
hearing denied 62 S.Ct. 298, 314 U. 
S. 712, 86 L.Ed. 668—Mutual Ben. 
Health & Accident Ass’n v. Moon, 
C.C.A.W.Va., 110 F.2d 184, certio¬ 
rari denied Moon v. Mutual Ben. 
Health & Accident Ass’n, 61 S.Ct. 
15, 311 U.S. 669, 85 L.Ed. 422, re- 
hearing denied 61 S.Ct. 129, 311 U. 
S. 726, 85 L.Ed, 473, and 61 U.S. 
173, 311 U.S. 728, 85 L.Ed. 474, re¬ 
hearing denied 62 S.Ct. 298, 314 U.S. 
712, 86 L.Ed. 568. 

Whoa role laapplloahls 

An appellate court reviewing ac¬ 
tion of di.strict court on motion for 
new trial or for entry of Judgment 
notwithstanding verdict may direct 
the action to be taken with respect 
to such motion by district court on 
remand, but such rule is not appli¬ 
cable where overruling of motion for 
Judgment non obstante veredicto is 
neither assigned as error nor con¬ 
sidered by appellate court. 

U.S.—Madden Furniture v. Metropoli¬ 
tan Life Ins. Co., C.C.A.Fla., 127 F. 
2d 837. 

4. U.S.—^Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U. 

S. 243, 86 L.Ed. 147. 

Ordering new trial or other proceed¬ 
ings in lower court see infra S§ 301 
(26)~301(28). 

5. U.S.—Montgomery Ward & Co. v. 
Duncan, supra. 

Menneti v. Evans Const. Co., C.A. 
Pa., 269 F.2d 367—Binder v. Com- 
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mercial Travelers Mut. Acc. Ass’n 
of America, C.A.N.Y., 166 F.2d 896. 
6.5 D.C.—Moore v. Capital Transit 
Co., 226 P.2d 67, 96 U.S.App.D.C. 
335. certiorari denied 76 S.Ct. 434, 
350 U.S. 966, 100 L.Ed. 839. 

5.10 U.S.—Moist Cold Refrigerator 
Co. V. Lou Johnson Co., C.A.Or., 249 
P.2d 246, certiorari denied 78 S.Ct. 
1008, 356 U.S. 968, 2 L.Ed.2d 1074. 
6. U.S.—Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

Snead v. New York Cent. R. Co., 
C.A.W.Va., 216 F.2d 169—Atkins v. 
Halliburton Oil Well Cementing 
Co., C.A.La., 196 F.2d 876—Banks v. 
Associated Indem. Corp., C.C.A.La., 
161 F.2d 305—Surdyk v. Indiana 
Harbor Belt R. Co.. C.C.A.Ill., 148 
F.2d 795—Hawkins v. Sims, C.C. 
A.W.Va., 137 F.2d 66—Vearn v. 
Crane, C.C.A.Ind., 114 F.2d 896— 
Pruitt V. Hardware Dealers Mut. 
Fire Ins. Co., C.C.A.Ga., 112 F.2d 
140, followed In Pruitt v. Caledo¬ 
nian Ins. Co., 112 F.2d 674 and 
Pruitt V. Hardware Mut. Fire Ins. 
Co. of Minnesota, Minneapolis, 
Minn., 112 F.2d 674. 

Judgmsat against dafandaat and da- 
nlal of plaintiff*! motion 
Where after verdict for defendant 
district court in action for damages 
denied plaintiff's motion for new trial 
and, over plaintiff’s objection and 
with defendant’s consent, improperly 
granted Judgment against defendant 
in amount less than plaintiff’s claim. 
Judgment would be reversed with di¬ 
rection to exercise discretion on mo¬ 
tion on all or part of issues. 

U.S.—Miller v. Tennessee Gas Trans¬ 
mission Co., C.A.La., 220 F.2d 434. 
6^ D.C.—Pessagno v. Euclid Inv. 
Co.. 112 F.2d 677, 72 App.D.C. 141. 
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grants the judgment notwithstanding the verdict, 
but the claims of error which appellee had urged 
in the district court and again in the court of ap¬ 
peals in the alternative motion for new trial were 
largely directed to matters which were irrelevant 
under the applicable law, the jury’s verdict should 
be reinstated.®*^® 

Where the court erroneously sustained a motion 
for a directed verdict, or, in the alternative, for a 
new trial, and set aside a verdict and judgment, the 
court of appeals was not required to remand the 
case with directions to pass on the motion for new 
trial where the only question involved on the ap¬ 
peal was whether the case was one to be submit¬ 
ted to a jury, it being proper for the appellate court 
to reverse with directions to reinstate the verdict 
of the jury.*^ 

Where plaintiff moved for a new trial after an 
unconditional verdict for defendant, but not for 
judgment notwithstanding the verdict, and the dis¬ 
trict court denied the motion and entered judg¬ 
ment for defendant, the court of appeals has juris¬ 
diction to reverse and remand for a new trial but 


FEDERAL COURTS § 301(19) 

is without power, consistently with the Seventh 
Amendment, to direct the district court to give 
judgment for plaintiff.® Where the verdict of the 
jury is a special one covering every controverted 
issue in the case, it is the duty of the court of ap¬ 
peals on reversal to direct the entry of the proper 
judgment.® 

Where the case was tried to the court without a 
jury and defendant made no motion at the trial or 
thereafter corresponding to a motion for judgment 
notwithstanding the verdict permitted by the Rules 
of Civil Procedure in cases tried before a jury, 
there is no basis for rendition by the court of ap¬ 
peals of final judgment of dismissal with preju¬ 
dice.®*® 

In an equity case it is the duty of the court of 
appeals to enter, or direct the lower court to en¬ 
ter, the decree which should have been entered,^® 
where the record is complete or the evidence uncon¬ 
tradicted or entirely documentary,^®*® but final judg¬ 
ment will not be given where it is more equitable 
or justice requires that the case be remanded for 
a new trial or other proceedings.^^ 


6.10 D.C.—Lazarus v. Manufactur¬ 
ers Cas. Ins. Co., C.A., 267 F.2d 634, 
105 U.S.App.D.C. 367. 

7. U.S.—Jaggers v. Southeastern 

Greyhound Lines, C.C.A.Tenn., 126 
F.2d 762. 

8. U.S.—^yEtna Ins. Co. v. Kennedy, 
to Use of Bogash, Pa., 57 S.Ct. 809, 
301 U.S. 389, 81 L.Ed. 1177—Spring- 
field Fire & Marine Ins. Co, v. Ken¬ 
nedy, to Use of Bogash, Pa., 67 S. 
Ct. 809, 301 U.S. 389, 81 L.Ed. 1177 
—Liverpool & London & Globe Ins. 
Co., Limited v. Kennedy, to Use of 
Bogash, Pa., 67 S.Ct. 809, 301 U.S. 
389, 81 L.Ed. 1177. 

9. U.S.—U. S. v. Stamey, C.C.A. 
Wash., 48 F.2d 150. 

9.5 U.S.—Home Owners* Loan Corp. 
V. Huffman, C.C.A.Mo., 134 P.2d 314. 

10. U.S.—Herzberg’s, Inc., v. Ocean 
Accident & Guarantee Corporation, 
C.C.A.Neb., 132 F.2d 438—Edwards 
V. Lain, C.C.A.I11., 112 F.2d 343— 
Thornton v. Carter, C.C.A.Ark., 109 
F.2d 316—In re Gustav Schaefer 
Co., C.C.A.Ohio, 103 F.2d 237, cer¬ 
tiorari denied Wells v. Boyle, 60 
S.Ct. 96. 308 U.S. 579, 84 L.Ed. 486 
—Millers’ Mut. Fire Ins. Ass’n of 
Illinois V. Warroad Potato Grow¬ 
ers Ass'n, C.C.A.Minn., 94 P.2d 741 
—Union Central Life Ins. Co. of 
Cincinnati, Ohio v. Imsland, C.C.A. 
S.D., 91 F.2d 366—Baxter v. Mc¬ 
Gee, C.C.A.Ark., 82 F.2d 696, cer¬ 
tiorari denied McGee v. Baxter, 66 
S.Ct. 948, 298 U.S. 680, 80 L.Ed. 
1401—Johnson v. Umsted, C.C.A. 
Ark., 64 F.2d 816—^Weeks v. Pratt, 


C.C.A.Fla., 43 P.2d 63, certiorari 
denied Pratt v. Weeks, 51 S.Ct. 106, 
282 U.S. 892, 75 L.Ed. 766—Equi¬ 
table Life Assur. Soc. of U. S. v. 
Schwartz, C.C.A.Fla., 42 F.2d 646— 
Emerson-Brantingham Implement 
Co. V. Johnson, C.C.A.Neb., 1 F.2d 
212—Unkle v. Wills, C.C.A.Okl., 281 
F. 29—Alwood V. Lewis, Ga., 264 
F. 810, 166 C.C.A. 266. 

4 C.J. p 1192 notes 68, 69. 

Benlal of relief 

In ordinary equity case, relief 
would be denied on appeal, if record 
disclosed no liability. 

U.S.—Hughes V. Heed, C.C.A.Okl., 46 
F.2d 435. 

SuspeasiOBL of suit 

Beneficiaries of life policy would 
be entitled to have insurer’s equity 
syuit for cancellation of policy re¬ 
manded to district court with in¬ 
struction for proper order of suspen¬ 
sion until determination of beneficiar¬ 
ies’ action at law in state court on 
policy if any prejudice could be 
shown if this were not done, not¬ 
withstanding beneficiaries’ failure to 
appeal from that portion of decree 
sustaining Jurisdiction of district 
court as court of equity. 

U.S.—Mutual Life Ins. Co. of New 
York V. Cunningham, C.C.A.Iowa, 
87 F.2d 842. 

Temporary injaaotloii 

Where interlocutory injunction 
against enforcement of Agricultural 
Adjustment Act was improvidently 
issued because no finding that prose¬ 
cutions were threatened was made, 
and government’s attorneys stated 
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that no prosecutions would be insti¬ 
tuted, court of appeals in vacating in¬ 
junction and remanding cause would 
not continue temporary injunction 
pending further hearing by district 
court. 

U.S.—Sparks v. Mellwood Dairy, C.C. 
A.Ky., 74 F.2d 696. 

Time governing 

On a writ of error, an appellate 
court would direct the entry of the 
order which should have been made 
by the trial court on the day when 
it entered the Judgment under re¬ 
view, but on appeal in equity there 
was no such rigid rule. 

U.S.—Llndley v. Denver, Ohio, 269 F, 
83. 170 C.C.A. 161. 

10.5 U.S.—Smith v. Dravo Corp., CL 
A.Ill., 208 P.2d 388. 

11. U.S.—^American Dirigold Corpo¬ 
ration V. Dirigold Metals Corpora¬ 
tion, C.C.A.Mich., 104 F.2d 863, con¬ 
formed to, D.C., 40 F.Supp. 146 
—Exchange Mut. Life Ins. Co. v. 
Warsaw-Wllkinson Co., Pa., 186 P. 
487, 107 C.C.A. 687. 

Absence of proof of critical facts 
Appellate court will not pass final 
decree on appeal for defendants In 
equity suit. In absence of proof of 
critical facts, susceptible of ready 
determination from records of plain¬ 
tiff, its agent or both or inquiry from 
officers of either, but will vacate de¬ 
cree appealed from and remand cause 
for findings on supplemental proofs 
as to such facts. 

Kan.—Kansas Educational Ass’n of 
M. E. Church for State of ■ 



§§ 301(19)^01(20) FEDERAL COURTS 


On appeal from a decree granting an interlocu¬ 
tory injunction, where the question is raised wheth¬ 
er the cause is one of equitable cog^nizance and the 
court of appeals is of the opinion that equity has 
no jurisdiction, it may dissolve the injunction and 
dismiss the bill;i2 and the court may direct that 
an injunction proper when issued may be dissolved 
where the purpose for which it issued no longer 
exists.12.5 It is also proper to direct the dismissal 
of the bill, where the court determines that com¬ 
plainant is not entitled to sue,^^ or where requisite 
jurisdictional findings were not made,^^ and to 
vacate a preliminary mandatory injunction issued 
without the requisite findings of facts where the 
record failed to show that the jurisdictional amount 
was involved.i^-^ 

Where the factors authorizing the issuance of an 
injunction have not been properly evaluated by the 
trial court, the court of appeals will not be slow 
to act by ordering the issuance of the injunc¬ 
tion but on appeal from a decree denying an 
interlocutory injunction, it is improper for the court 
of appeals to treat the case as ripe for final dis¬ 
position by remanding it with directions to enter 
a decree granting an injunction without specifying 


36 C. J. S. 

its scope.i5 

Assessment of damages* It has been held in¬ 
appropriate for the court of ai)pcals to assess the 
damages on ordering judgment to be entered for 
plaintiff, since this highly discretionary function is 
best performed by the trier of the facts.^^-5 

§ 301(20).-Want of Jurisdiction of 

Lower Court 

A Judgment or decree on the merits In a cause 
wherein Jurisdiction is not affirmatively shown on the 
record will be reversed by the court of appeals with in¬ 
struction to the court below to dismiss the suit for want 
of Jurisdiction and without prejudice, unless an amend¬ 
ment shall be made so as to exhibit a case within the 
Jurisdiction. 

As a general rule, a judgment or decree on the 
merits, in a cause wherein jurisdiction is not affirm¬ 
atively shown on the record, will be reversed by 
the court of appeals wdth instruction to the court 
below to dismiss the suiti^-^® for w^ant of juris- 
diction^^-^^ and without prejudice,^^ ®^ even though 
the error was assigned by the party at whose in¬ 
stance it was committed,and even though both 
parties express a willingness to ignore the de- 
fect,^^*'^® unless an amendment shall be made so 
as to exhibit a case within the jurisdiction.i^-'^® 


V. McMahan, C.C.A.Okl., 76 F.2d 
967. 

12. U.S.—-Green v. Mills, S.C., 69 F. 
852, 16 C.C.A. 516, 30 L.R.A. 90, ap¬ 
peal dismissed 16 S.Ct. 132, 159 U. 
S. 651, 40 L.Ed. 293. 

12. B U.S—U. S. V. Clawans, C.A.N. 
J., 207 F.2d 562—Pleming- v. Knud- 
son & Mercer Lumber Co., C.C.A. 
Ill., 169 F.2d 212. 

13. U.S.—Metropolitan Water Co. v. 
Kaw Valley Drain. Dist., Kan., 32 
S.Ct. 246, 223 U.S. 519, 66 L.Ed. 533. 

14. U.S.—Sparks v. Hart Coal Cor¬ 
poration, C.C.A.Ky., 74 F.2d 697. 

14.5 U.S.—Hopkins v. Wallin, C.A. 
Pa., 179 F.2d 136, followed in 
Schweizer v. Wallin, 181 F.2d 699. 

14.10 U.S.—Mitchell v. Hodgres Con¬ 
tracting: Co., C.A.Ga., 238 F.2d 880. 

15. U.S.—City of Hammond v. Schap- 
pi Bus Line, Ind., 48 S.Ct. 66, 276 
U.S. 164, 72 L.Ed. 218. 

15.5 U.S.—Markham v. A. E. Bor¬ 
den Co., C.A.Mass., 206 F.2d 199. 

15.50 U.S.—Russell v. Baslla Mfg. 
Co., C.A.Ala., 246 F.2d 432—Celite 
Corporation v. Dicalite Co., C.C.A. 
Cal., 96 F.2d 242, certiorari denied 
Celite Corporation v. DecalIte Co., 
59 S.Ct. 101, 306 U.S. 633, 83 L.Ed. 
407—Woods V. First Nat. Bank of 
Albuquerque, N. M., C.C.A.Arlz., 
16 r.2d 856 —Devost v. Twin State 


Gas & Electric Co., N.H„ 250 F. 3-19. 
162 C.C.A. 419, rehearing denied 
252 F. 125, 164 C.C.A. 237. 

N.H.—Morse v. Presby, 25 N.H. 290. 

25 C.J. p 783 note 54. 

Forty not indispensable 

Where a party defendant, whose 
presence defeats jurisdiction based 
on diversity of citizen.ship, is not an 
indispensable party although he is 
not a mere formal party, the appel¬ 
late court must reverse for want of 
Jurisdiction, but may give leave to 
trial court to permit correction by 
amendment of pleadings. 

U.S.—Levering & Garriguea Co. v. 
Morrin, C.C.A.N.Y., 61 F.2d 116, af¬ 
firmed 63 S.Ct. 649, 289 U.S. 103, 77 
L.Ed. 1062. 

Znsallloient averment as to oitisen- 
ship 

U.S.—Hertlein v. Bundick, C.C.A.Va., 
291 F. 766. 

26 C.J. p 783 note 64 [a]. 

15.55 U.S.—Levering & Garrigues 
Co. V. Morrin, C.C.A.N.T., 61 F.2d 
116, affirmed 63 S.Ct. 649, 289 U.S. 
103, 77 L.Ed. 1062—^Devost v. Twin 
State Gas & Electric Co., N.H., 250 
P. 349, 162 C.C.A. 419, rehearing 
denied 262 P. 126, 164 C.C.A. 237. 
25 C.J. p 783 note 64, p 784 note 55. 

15.60 U.S.—Levering & Garrigues 
Co. v. Morrin, C.C.A.N.Y., 61 P.2d 
116, affirmed 63 S.Ct. 649, 289 U.S. 
103, 77 L.Ed. 1062—Cunard S. S.' Co. 
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V. Smith, N.Y., 256 P. 846, 1C7 C.C. 
A. 174. 

25 C.J. p 783 note 48, p 784 note 66. 

15.65 U.S.—Devost v. Twin State 
Gas & Electric Co., N.H., 260 F. 
349, 162 C.C.A. 419, rehearing de¬ 
nied 252 F. 125, 164 C.C.A. 237. 

15.70 U.S.—Devost v. Twin State 
Gas & Electric Co., supra. 

15.75 U.S.—Levering & Garrigues 
Co. v. Morrin. C.C.A.N.Y., 61 P.2d 
116, affirmed 63 S.Ct. 649, 289 U.S. 
103, 77 L.Ed. 1062—Woods v. First 
Nat. Bank of Albuquerque, N. M., 
C.C.A.Arlz., 16 P.2d 856—Hertlein 
V. Bundick, C.C.A.Va., 291 P. 765. 

26 C.J. p 784 note 57. 

Amendment to cure omissions or de¬ 
fects In general see Federal Civil 
Procedure § 323. 

Reversal with leave to amend and 
with directions to dismiss for lack 
of Jurisdiction If application for 
amendment not made see Infra § 
801(27) c. 

Want of allegations and proof to 
show Jnrlsdiotion 

On appeal from a decree dismissing 
for want of equity, after the hearing 
of evidence, a bill to enjoin Infringe¬ 
ment of a trade-mark and for an ac¬ 
counting, the appellate court remand¬ 
ed the case with directions to dis¬ 
miss for want of Jurisdiction, unless 
plaintiff amended the bill to allege 
sales by defendant of the Infringing 



S6 C.J.S. 


FEDERAL COURTS §§ 301(20)-301(21): 


Such reversal will generally be made without con¬ 
sidering the merits of the litigation,although 
in some cases the court of appeals has considered 
the merits, notwithstanding the absence from the 
record of a sufficient showing of jurisdiction, in 
view of the possibility or probability that the defect 
may be cured by amendment in the lower court^®-®^ 

So where it appears that the district court had 
no jurisdiction of the subject matter, it is appro¬ 
priate to remand the proceedings to that court with 
directions for their disposition,and accordingly 
the appellate court in such case will not, on revers¬ 
ing a judgment, remand the cause for further pro¬ 
ceedings, but will itself render final judgment, or 
direct or render a judgment of dismissal or non- 
suit.i^ 

Where it appears that a necessary defendant was 
not joined, a decree of dismissal on the merits 
should not be affirmed, but the court of appeals 
should reverse with directions to dismiss the bill 
for want of a necessary party.^^ Similarly where 
the complaint shows want of jurisdiction in the 
district court the court of appeals may vacate a 
judgment of dismissal on the merits and order a 
judgment of dismissal for want of jurisdiction 
and where the evidence fails to establish that plain¬ 
tiff is likely to suffer pecuniary loss in the requisite 
jurisdictional amount, the court of appeals will on 
remand direct dismissal of the complaint for want 
of jurisdiction.!'^ !® A like rule was applied on 
appeal from a decree sustaining a demurrer to the 


bill and dismissing the suit on the merits, where 
the bill contained no averment of the amount or 
value in controversy, which was essential to give 
a federal court jurisdiction.!* 

Where the district court did not pass on the 
merits of the case, but dismissed it for lack of ju¬ 
risdiction, and there was no assignment of error re¬ 
lating to the merits, the court of appeals cannot 
pass on the merits, and in reversing the dismissal 
on the jurisdictional point can only remand the 
cause for further proceedings.!* 

§ 301(21).-Insufficient Cause of 

Action or Sufficient Defense 

On reversing a Judgment for the plaintiff where ft it 
determined that he has no cause of action or that the 
defendant has established a good defense, the court of 
appeals may render or direct the proper final Judgment. 

Where the complaint sets forth no cause of ac¬ 
tion and no amendment to correct its deficiency 
can properly be granted, the court of appeals may 
direct that judgment be entered for defendant.^® 
In a case tried without a jury, where there was a 
full finding of facts and the facts as found affirm¬ 
atively establish a complete defense, the court of 
appeals will, on reversing a judgment for plaintiff, 
direct the entry of that judgment which should 
have been entered.^! 

Frequently in equitable actions, but also some¬ 
times in actions at law, an appellate court, on re¬ 
versing a judgment or decree for plaintiff and de¬ 
ciding that plaintiff has not the capacity to maintain 


article In Interstate commerce, and 
in case such amendment should be 
made, to reopen the cose to hear evi¬ 
dence as to such sales, where the bill 
contained no allegations as to the 
use, or threatened use, of the trade¬ 
mark in interstate commerce, w'here 
the only sales proved on the hearing 
below were intra-state, and where the 
parties had tried the case below on 
the theory that the only issue was 
as to the legality of plaintiff’s busi¬ 
ness and of its trade-mark. 

Xj.s. —Youngs Rubber Corporation 
V. C. I. Lee & Co., C.C.A.N.Y., 45 
P.2d 103. 

15.80 U.S.—American Sugar Refin¬ 
ing Co. V. Johnson, La., 60 P. 603, 
9 C.C.A. 110. 

26 C.J. P 784 note 68. 

15.85 U.S.—American Sugar Refin¬ 
ing Co. V. Johnson, supra—Texas 
& P. R. Co. V. Rogers, Tex., 67 F. 
378, 6 C.C.A. 403. 

15.90 U.S.—Fahey v. Calverley, C.A. 
Cal., 208 F.2d 197, certiorari denied 
Mallonee, Bucklin and Fergus v. 
Fahey. 74 S.Ct. 680, 347 U.S. 966, 98 
L.Ed. 1100, and Utley V. Fahey, 74 


S.Ct. 681, 347 U.S. 955, 98 L.Ed. 
1100. 

16. U.S.—Di Carlo v. Latter & Blum, 
Inc., C.A.La., 266 F.2d 656—Kern 
V. .Standard Oil Co., C.A.MInn., 228 
F.2d 699, opinion supplemented 
230 F.2d 954—Illinois Terminal R. 
Co, V. Friedman, C.A.Mo., 208 F.2d 
675, rehearing denied 210 F.2d 229 
—Upton V. U. S., C.A.Va., 199 F.2d 
366—Cohn v. Dowling, C.C.A.Mich., 
123 F.2d 408—Miller v. First Serv¬ 
ice Corporation, C.C.A.N.D., 84 F. 
2d 680, 109 A.L.R. 1179, followed In 
Miller v. First Service Corporation, 
C.C.A.N.D., 84 P.2d 684, and Miller 
V. First Service Corporation, C.C.A. 
N.D., 84 P.2d 685—Norge Corpora¬ 
tion y. Long Island R. Co., C.C.A. 
N.Y., 77 P.2d 312, certiorari denied 
66 S.Ct. 137, 296 U.S. 616, 80 L.Ed. 
437—^Ashley v. Board of Sup’rs of 
Presque Isle County, Mich., 60 P. 
56. 8 C.C.A. 466. 

D.C.—Brownell v. Rasmussen, 221 F. 
2d 641, 96 U.S.App.D.C. 260, re¬ 
versed on other grounds 76 S.Ct. 44, 
360 U.S. 806, 100 L.Ed. 724. 

17. U.S.—Gnerich v. Rutter, Cal., 44 
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S.Ct. 632. 265 U.S. 388, 68 L.Ed. 
1068. 

D.C.—West Const Exploration Co. v, 
McKny, 213 F.2d 682. 93 U.S.App. 
D.C. 307. certiorari denied 74 S.Ct. 
860. 347 U.S. 989, 98 L.Ed. 1123. 

17.5 D.C.—Tiedemann v. Brownell, 
222 F.2d 802, 96 U.S.App.D.C. 9. 

Innifllcient allegations of diversity 
of citizenship 

U.S.—Keene Lumber Co. v. Leven- 
thal, C.C.A.Mass.. 166 F.2d 815. 

17.10 U.S.—Giordano v. Radio Corp. 
of America, C.A.N.J., 183 F.2d 658. 

18. U.S.—Cochrane v. Childs, Ill., Ill 
P. 433, 49 C.C.A. 421. 

19. U.S.—Stephenson v. Equitable 
Life Assur. Soc. of U. S., C.C.A.Va., 
92 F.2d 406. 

80. U.S.—Tompkins v. Erie R. Co., 
C.C.A.N.T., 98 P.2d 49. certiorari de¬ 
nied 69 S.Ct. 108. 305 U.S. 637, 83 
L.Ed. 410, rehearing denied 59 S.Ct. 
229, 305 U.S. 678, 83 L.Ed. 436. 

4 C.J. p 1189 note 4. 

21. U.S.—U. S, V. Stark, aC.A.Ohlo^ 
32 F.2d 463. 



§§ 301(21)-^! (22) FEDERAL COURTS 


the suit or cannot recover in any event in that par¬ 
ticular suit, will dismiss the bill or complaint or 
nonsuit plaintiff, or direct the lower court to 
dismiss the bill or complaint.23 Where there is 
plainly no cause of action, dismissal of the petition 
may be directed on reversal of an order or decree 
granting a temporary^^ or permanent^^-S injunc¬ 
tion. 

Controversy becoming moot. Where the contro¬ 
versy has become moot, the cause on reversal by 
the court of appeals will be dismissed or remanded 
with directions to dismiss,*25 and if it has become 
moot as to one issue, the judgment may be vacated 
and the cause remanded for such further considera¬ 
tion or other proceedings as may be appropriate 
or necessary, if any, in the situation cxisting.25.6 

§ 301(22). —- Sufficient Cause of Ac¬ 

tion and Insufficient Defense 

The court of appeals on reversing a Judgment In 


36 C* J* S» 

defendant's favor will sometimes render the proper judg¬ 
ment for plaintiff, or direct the court below to do so 
where plaintiff has made out a prima facie case and 
defendant has established no defense sufficient to pre¬ 
vent or bar the right of recovery. 

Where the facts are practically undisputed, the 
amount of recovery certain, plaintiff has made out 
a prima facie case, and defendant, although having 
full opportunity to do so, has established no defense 
sufficient to prevent or bar the right of recovery, 
the court of appeals, on reversing a judgment in 
defendant’s favor, will sometimes render the proper 
judgment for plaintiff, or direct the court below to 
do S 0.26 

On an appeal, however, from the dismissal of a 
complaint which the court of appeals merely held 
Stated a good cause of action, the court on revers¬ 
ing will not enter judgment in favor of plaintiff 
since to do so would deprive defendant of his 
right to controvert the averments of the complaint 


22 . U.S.—McDonald v. Robertson, C. 
C.A.Mich., 104 F.2d 945—Ely v. 
Greenbaum. C.C.A.N.Y., 85 F.2d 501 
—^Arizona Edison Co. v. Southern 
Sierras Power Co., C.C.A.Ariz., 17 
P.2d 739, certiorari denied South¬ 
ern Sierras Power Co. v. Arizona 
Edison Co., 47 S.Ct. 768, 274 U.S. 
767, 71 L.Ed. 1336. 

4 C.J. p 1190 note 12. 

23. U.S.—Brown v. Board of Trus¬ 
tees of LaGrange Independent 
School Dist., C.A.Tex., 187 F.2d 20 
—Limbershaft Sales Corporation 
V. A. G. Spalding & Bros., C.C.A.N. 
Y., Ill P.2d 675—Moody v. John¬ 
ston, C.C.A., 70 F,2d 835. 

4 C.J. p 1190 note IS. 

24. U.S.—Deckert v. Independence 
Shares Corporation, Pa., 61 S.Ct. 
229, 311 U.S. 282, 85 L.Ed. 189. 

Johnson v. Stevenson, C.A.Tex., 
170 F.2d 108, certiorari denied 69 
S.Ct. 491, 336 U.S. 904, 93 L.Ed. 
1069—Gatliff Coal Co. v. Cox, C.C. 
A.Ky., 142 F.2d 876—Lyons v. 
Eagle-Picher Lead Co., C.C.A.Okl., 
90 F.2d 321—Schell v. Food Ma¬ 
chinery Corporation, C.C.A.Fla., 87 
P.2d 385, certiorari denied Pood 
Machinery Corporation v. Schell, 67 
S.Ct. 670, 300 U.S. 679, 81 L.Ed. 
883—Sapulpa Petroleum Co. v. Mc¬ 
Cray, C.C.A.Okl.. 4 P.2d 645, cer¬ 
tiorari denied McCray v. Sapulpa 
Petroleum Co., 46 S.Ct. 21, 269 U. 
S. 541, 70 L.Ed. 412—Susquehanna 
Coal Oo. V. Pratt & Young. C.C.A. 
Mass., 276 F. 919, petition dismiss¬ 
ed 42 S.Ct. 813, 258 U.S. 632, 66 L. 
Ed. 841—^U. S. V. Western Union 
Telegraph Co., C.C.A.N.Y., 272 P. 
893« reversed on other grounds 43 
act. 91, 260 U.S. 754, 67 L.Ed. 497 


—Bell & Howell Co. v. Bliss, C.C.A. 
Ill., 262 P. 131. 

4 C.J. p 1190 note 18. 

24.5 U.S.—Barber v. Tanish, C.A. 
Cal., 196 P.2d 53, certiorari denied 
Yanish v. Barber, 73 S.Ct. 12, 344 
U.S. 817, 97 L.Ed. 636. 

25. U.S.—McKay v. Clackamas 
County, Or., 75 S.Ct. 699, 349 U.S. 
909, 99 L.Ed. 1244, rehearing denied 
76 S.Ct. 770, 349 U.S. 934, 99 L.Ed. 
2d 1264. 

Brotherhood of R. R. Trainmen, 
Local Lodge No. 721 v. Central of 
Georgia Ry. Co., C.A.Ga., 243 F.2d 
793—Malone v. Humphrey, C.A. 
Tenn., 237 F.2d 55—Malone v. In¬ 
ternal Revenue Service of U. S. 
Treasury Dept., C.A.Tenn., 237 F. 
2d 64—U. S. V. Clawans, C.A.N.J., 
207 F.2d 662—Lake Charles Metal 
Trades Council v. Newport Indus¬ 
tries, C.A.La., 181 P.2d 820—In re 
Chicago Rys. Co., C.C.A.Ill., 168 
F.2d 66—Howard v. Wilbur, C.C.A. 
Ky., 166 P.2d 884—^Bowles v. Bay- 
view Manor Homes, Norfolk, Va., 
C.C.A.Va., 146 P.2d 618—Rivers v. 
Miller, C.C.A.Ga., 112 P.2d 439— 
Kishi V. Humble Oil & Refining Co., 

C. C.A.Tex., 62 P.2d 984—Kunze v. 
Auditorium Co., C.C.A.Minn., 62 F. 
2d 444. 

D.C.—Cadillac Pub. Co. v. Summer- 
field, 267 P.2d 620, 105 U.S.App.D.C. 
343—Gudelsky v. Spencer, 242 F.2d 
29, 100 U.S.App.D.C. 66—Dulles v. 
Nathan, 226 P.2d 29, 96 U.S.App. 

D. C. 190—^Acheson v. Droesse, 197 
P.2d 674, 90 U.S.App.D.C. 143. 

Controversy la Utlgatloa In state 
oonrt 

Temporary restraining order was 
reversed, with directions to vacate 
order and retain cause, where mat- 
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I ter had become moot but merits of 
I controversy were still in litigation 
in state court. 

U.S.—Santa Anna Gas Co. v. Coleman 
Gas & Oil Co., C.C.A.Tex., 61 F.2d 
975. 

Botten apples 

Where, on government’s appeal, de¬ 
fendant, because of spoilage while In 
possession of the court, consented to 
the granting of the prayers of gov¬ 
ernment's libel that ten sacks of ap¬ 
ple chops be destroyed, question In¬ 
volved became moot, and court of ap¬ 
peals reversed the decree with direc¬ 
tions to district court to enter a de¬ 
cree ordering destruction of such 
sacks of apple chops. 

U.S.—U. S. V. Washington Dehydrat¬ 
ed Pood Co., C.C.A.Cal., 161 F.2d 
61. 

25.5 ij.S.—^Arnold v. Kirkwood 
School Dist. R-7, C.A.MO., 213 P.2d 
636. 

Baclal dlsorlmlaatloa la schools 

Where court of appeals had with¬ 
held decision on alleged racial dis¬ 
crimination in public school facilities 
pending decision by United States Su¬ 
preme Court, which declared such 
segregation a denial of equal protec¬ 
tion, decision of Supreme Court ren¬ 
dered moot any consideration of 
whether separate schools provided 
did in fact constitute equal facilities, 
and thus judgment in favor of school 
district could be vacated and cause 
remanded for further consideration 
in view of decision of Supreme Court. 
U.S.—Arnold v. Kirkwood School Dist. 
R-7, C.A.MO., 218 P.2d 585. 

26. U.S.—^American Lumber & Mfg. 
Co. V. Equitable Life Assur. Soc. of 
U. S., C,C.A.Wis., 45 P.2d 504. 
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and to have a trial on the merits.26.5 So the court 
in reversing a final judgment sustaining a demurrer 
to the petition was not authorized to direct judg¬ 
ment for plaintiff in the nature of a judgment non 
obstante, 27 especially where plaintiff omitted an 
essential averment, even though the absence there¬ 
of was waived by not demurring on such ground.28 

I 301(23).-Conformity of Judg¬ 

ment to Verdict 

Where a wrong Judgment is rendered on a proper 
verdict, the court of appeals may reverse and render, 
or direct, the judgment which should have been given 
t>elow. 

r^rovided the case is not one requiring further 
proceedings,29 where a wrong judgment is rendered 
on a proper verdict or findings of fact, the court 
of appeals may reverse and render, or direct, the 
judgment which should have been given below.20 
The rule applies and the appellate court will, on 
reversal, order judgment on the verdict where the 
trial court erroneously dismissed the complaint^i 
or rendered judgment contrary to the verdict on a 
point of law reserved .22 

§ 301(24).-Trial before Master 

Where the district court erred in disapproving find¬ 
ings and conclusions of a master to whom the case had 
ibeen referred, the court of appeals may direct that the 
master's report be approved. 

Where the court of appeals determines that the 
district court erred in disapproving findings and 
conclusions of a master to whom the case had been 
referred, the appellate court, to avoid unnecessary 


prolongation of the litigation, may direct that the 
master’s report allowing damages be approved in 
an amount determined by the court of appeals to be 

reasonable.23 

§ 301(25).-After Several Trials 

Where a second trial Is improperly granted, the Judg¬ 
ment entered therein may be reversed and the cause 
remanded with direction to enter Judgment on the verdict 
in the first trial. 

Where a motion to set aside a verdict in favor 
of one party and to allow a new trial is granted 
through error of law or abuse of discretion, and 
on the second trial a verdict is returned and judg¬ 
ment rendered for the opposite party, on appeal 
the second judgment may be reversed and the cause 
remanded with direction to reinstate the first ver¬ 
dict and cause judgment to be entered thereon.3< 

§ 301(26). -Ordering New Trial or Other 

Proceeding in Lower Court 

The court of appeals has power, under proper cir¬ 
cumstances, to order a cause remanded for a new trial 
or other appropriate proceedings, and will exercise Its 
discretion by ordering such proceedings whenever It ap¬ 
pears that the ends of Justice will best be served thereby. 

Under the express provisions of 28 U.S.C.A. 
§ 2106, which have been held to apply to the courts 
of appeal, the Supreme Court or any other court 
of appellate jurisdiction may remand the cause and 
require such further proceedings to be had as may 

be just under the circumstances.24.50 So, although 

final judgment may often be rendered in accordance 
with the rules stated supra §§ 301(19)-301(25), the 
court of appeals is usually held to have the power, 


'26.5 XT.S.—Kaku Nagano v. McGrath, 
C.A.I11., 187 F.2d 769, affirmed 72 
S.Ct. 363, 342 U.S. 916, 96 L.Ed, 685. 

Dismissal on motloa In natnrs of de- 
mnrrar 

Court, on reversing a decree dl.s- 
fnisslng a hill on a motion In the 
nature of a demurrer to the pleading, 
should not direct a final decree. 

U.S.—Lane v. Pueblo of Santa Rosa. 
APP.D.C., 39 S.Ct. 186, 249 U.S. 110. 
63 L.Ed. 504. 

27 . U.S.—Wm. J. Friday & Co. v. U. 
S., C,C.A.Pa., 61 F.2d 370. 

28. U.S.—Wm. J. Friday & Co. v. U. 
S., supra. 

. 29 , U.S.—Mayfield v. .®tna Life Ins. 

Co., C.C.A.Tex., 100 F.2d 199. 

Error in granting Judgment notwith¬ 
standing verdict see supra S 801 

(19). 

m U.S.-—Moist Cold Refrigerator 
Co. V. Lou Johnson Co., C.A.Or., 
249 P.2d 246, certiorari denied 78 
S.Ct. 1008, 366 U.S. 968, 2 L.Ed.2d 
1074—Skelley v. New York, N. H. 


& H. R. Co., C.C.A.N.T., 93 F.2d 479 
—Sheehan v. New York, N. H. & H. 
R. Co., C.C.A.N.Y., 93 P.2d 442, cer¬ 
tiorari denied 58 S.Ct. 942, 304 U.S. 
660, 82 L.Ed. 1527. 

Reinstatement of original Judgment 

(1) Where federal district court 
followed procedure substantially the 
same as if it had received original 
verdict for plaintiff conditionally on 
points of law reserved and entered 
judgment for defendant, court of ap¬ 
peals had power to order the district 
court to reinstate the original ver¬ 
dict and Judgment for plaintiff. 

U.S.—Maty v. Grns.selli Chemical Co., 

C.C.A.N.J., 98 F.2d 877. 

(2) Where there was substantial 
evidence to sustain verdict, no errors 
of law occurred in submission of is¬ 
sue to Jury, and trial court had Im¬ 
properly reduced verdict, verdict 
would be reinstated and Judgment en¬ 
tered in accordance therewith. 

J. T. Majors & Son, Inc. v. Lip- 
pert Bros., Inc., C.A.Kan,, 263 P.2d 
660. 


31. U.S.—Hoffman v. American Mills 
Co., C.C.A.N.Y., 288 F. 768. certio¬ 
rari denied American Mills Co. v. 
Hoffmann, 44 S.Ct. 6, 263 U.S. 701, 
68 L.Ed. 514. 

32. U.S.—Hunt v. Fidelity & Deposit 
Co. of Maryland, C.C.A.Pa., 96 F. 
2d 491. 

33. U.S.—Aladdin Mfg. Co. v. Man¬ 
tle Lamp Co. of America, C.C.A.Ill., 
116 F.2d 708. 

34. U.S.—^Altrichter v. Shell Oil Co., 
C.A.Minn., 263 F.2d 377—Standard 
Oil Co. V. Brown, C.A.Ga., 238 P.2d 
64—Marshall’s U. S. Auto Supply v. 
Cashman, C.C.A.Kan., Ill P.2d 140, 
certiorari denied Cashman v. Mar¬ 
shall’s U. S. Auto Supply, 61 S.Ct. 
26, 311 U.S. 667, 85 L.Ed. 428— 
Pettlnglll V. Fuller, C.C.A.Vt., 107 
F.2d 933, certiorari denied 60 S.Ct. 
609. 309 U.S. 669, 84 L.Ed. 1016. 

Altrichter v. Shell Oil Co., D.C. 
Minn., 161 P.Supp. 46. 

34.60 U.S.—Smith v. Dravo Corp., C. 
A.I11., 208 F.2d 388. 
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under proper circumstances, to order the case re- cretionary,36 but the court, on reversal, will usually 

manded to the lower court for a new trial or other exercise its discretion by ordering a new trial or 

appropriate proceedings.®® further proceedings whenever it appears that the 

This power is largely, although not entirely, dis- ends of justice will best be served by such course,®^ 


35. U.S.—Realty Acceptance Corpo¬ 
ration V. Montffomery, Del., 52 S. 
Ct. 216, 284 U.S. 647, 76 L.Ed. 476. 

Yorkshire Indem. Co. of N. Y. v. 
Hoosth & Genecov Production Co., 
C.A.Tex., 252 F.2d 650—In re Hear¬ 
ings by the Committee on Banking 
and Currency of the U. S. Senate, 
C.A.I11., 246 F.2d 667~Hope Floor¬ 
ing & Lumber Co. v. Boulden, C.A. 
Ark., 215 F.2d 731—E. I. Du Pont 
De Nemours & Co. v. Cudd, C.A. 
Colo., 176 P.2d 855—Commercial 
Nat. Bank in Shreveport v. Par¬ 
sons, C.C.A.La., 144 P.2d 231, re¬ 
hearing denied 146 P.2d 191. cer¬ 
tiorari denied 66 S.Ct. 440, 323 U. 
S. 796, 89 L.Ed. 635—Thompson v. 
Murphy, C.C.A.Mo., 93 P.2d 38. 
D.C.—Anderson v. Morgan, 263 F.2d 
903, 105 U.S.App.D.C. 66. 

36. U.S.—Thompson v. Murphy, C.C. 
A.Mo., 93 F.2d 38. 

37. U.S.—Clark v. U. S., C.A.Me., 267 
P.2d 501—Stancil v. U. S., C.A.Va., 
267 F.2d 268—Patenotte v. TT. S., C. 
A.Miss., 266 F.2d 647—Smith v. 
Flinn, C.A.Mo., 264 F.2d 523—Lee 
Hon Lung v. Dulles, C.A.Hawaii, 
261 F.2d 719—Vacheron & Con- 
stantln-Le Coultre Watches, Inc. v. 
Benrus Watch Co., C.A.N.Y., 260 F. 
2d 637—Montgomery Ward & Co. 
V. Morris, C.A.Tcnn., 260 F.2d 504 
—Fireman’s Fund Ins. Co. v. Wil¬ 
burn Boat Co., C.A.Tex., 269 F.2d 
662—^Wagman v. Arnold, C.A.N.Y., 
257 F.2d 272—Johnson v. U. S., C.A. 
Tex., 256 F.2d 849—Pae v. Stevens, 
C.A.Hawaii, 266 F.2d 208—Standard 
Oil Co. of Cal. V. Moore, C.A.Wash., 
251 F.2d 188, certiorari denied 78 
S.Ct. 1139, 356 U.S. 975, 2 L.Ed.2d 
1148—Century Inv. Corp. v. U. S., 
C.A.Wash., 260 F.2d 139, certiorari 
denied Ester v. U. S., 78 S.Ct. 915, 
356 U.S. 950, 2 L.Ed.2d 843—Nagler 
V. Admiral Corp., C.A.N.Y., 248 F. 
2d 319—Metz v. Tusico, Inc., C.A. 
Va., 246 F.2d 64—Gill v. Stolow, C. 
A.N.Y., 240 F.2d 669—Roemhild v. 
Jones, C.A.Ark., 239 F.2d 492— 
Britton v. Dowell, Inc., C.A.Okl., 
237 F.2d 630—Baker v. Nason, C.A. 
Miss., 236 F.2d 483—Pilot Life Ins. 
Co. V. Boone, C.A.Ala., 236 F.2d 
467—Gulf Oil Corp. v. Wright, C.A. 
Tex., 236 F.2d 46—Plastino v. Mills, 
C.A.Or., 236 F.2d 32—Brown v. Rip- 
py, C.A.Tex., 233 F.2d 796, certio¬ 
rari denied 77 S.Ct. 99, 362 U.S. 878, 
1 L.Ed.2d 79—^Paramount Film Dis¬ 
tributing V. Village Theatre, C.A. 
Utah, 228 P.2d 721—Bynum v. 
Baggett Transp. Co., C.A.Alaska, 
228 F.2d 566—Irish v. U. S., C.A 
Cal., 226 F.2d 3—Overby v. U. S 


Fidelity & Guaranty Co., C.A.Ala., 
224 F.2d 158—Bergen v. U. S., C. 
A.Alaska, 222 F.2d 940—Milprint, 
Inc. V. Donaldson Chocolate Co., 
C.A.MO., 222 F.2d 898—U. S. v. 
Kansas City Southern Ry. Co., C.A. 
Mo., 217 F.2d 763—Bucher v. 
Krause, C.A.IIL, 200 F.2d 676, cer¬ 
tiorari denied Krause v. Bucher, 
73 S.Ct. 1141. 345 U.S. 997, 97 L. 
Ed. 1404, rehearing denied 74 S. 
Ct. 17. 346 U.S. 842, 98 L.Ed. 363— 
Associates Discount Corp. v. U. S., 
C.A.Mas.s.. 200 F.2d 537—Granz v. 
Harris, C.A.N.Y., 198 F.2d 585— 
Dunnington v. First Atlantic Nat. 
Bank of Daytona Beach, C.A.Fla., 
195 F.2d 1017—Stauffer v. Exley, 
C.A.Cal., 184 F.2d 962—Etten v. 
Lovell Mfg. Co., C.A.Pa.. 184 F.2d 
737, certiorari denied Etten v. 
Kauffman. 71 S.Ct. 492, 340 U.S. 
931, 95 L.Ed. 672—International 

Paper Co. v. Busby, C.A.La., 182 F. 
2d 790—Southern Rail & Equip¬ 
ment Co. V. Midwe.st Mfg. & Plating 
Co., C.A.Ill., 178 F.2d 390—City 
Line Center, Inc., v. Loew’s Inc., 
C.A.Pa., 178 F.2d 267—Pwudy v. 
Eagle Indem. Co., C.A.Tex., 178 F. 
2d 94—Bordonaro Bros. Theatres v. 
Paramount Pictures, C.A.N.Y., 176 
F.2d 694—Federal Deposit Ins. 
Corp. V. Siraco, C.A.N.Y., 174 F.2d 
360—^Woods V. Cohen, C.A.Tex., 171 
F.2d 888—Paramount Pest Control 
Service v. Bewer, C.A.Or., 170 F. 
2d 653—^Houghton v. Texas State 
Life Ins. Co., C.C.A.Tex., 166 F.2d 
848, certiorari denied 69 S.Ct. 44, 
335 U.S. 822, 93 L.Ed. 376—U. S. v. 
Barndollar & Crosbie, C.C.A.Okl., 
166 F.2d 793—Ott v. De Bardeleben 
Coal Corp., C.C.A.La., 166 P.2d 509, 
certiorari denied 68 S.Ct. 1529, 2 
cases, 334 U.S. 858, 92 L.Ed. 1778, 
Ott V. Mis.si.ssippl Valley Barge 
Line Co., 68 S.Ct. 1530, 334 U.S. 
859, 92 L.Ed. 1779, Montgomery v. 
Mississippi Valley Barge Line Co., 
68 S.Ct. 1631, 334 U.S. 859, 92 L.Ed. 
1779, Ott V. American Barge Line 
Co., 68 S.Ct. 1631, 334 U.S. 869, 92 
L.Ed. 1779, Montgomery v. Ameri¬ 
can Barge Line Co., 68 S.Ct. 1531, 
334 U.S. 859, 92 L.Ed. 1779, Ott v. 
Union Barge Line Co., 68 S.Ct. 1532, 
334 U.S. 859, 92 L.Ed. 1779, Ott 
V. American Barge Line Co., 68 S. 
Ct. 1632, 334 U.S. 869, 92 L.Ed. 1779, 
Ott V. Mississippi Valley Barge 
Line Co., 68 S.Ct. 1632, 334 U.S. 
869, 92 L.Ed. 1779, Montgomery v. 
Mississippi Valley Barge Line Co., 
68 S.Ct. 1632, 334 U.S. 859, 92 L. 
Ed. 1779 and Montgomery v. Ameri¬ 
can Barge Line Co., 68 S.Ct. 1533, 
334 U.S. 859, 92 L.Ed. 1779 and re¬ 
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versed on other grounds Ott v. Mis¬ 
sissippi Val. Barge Line Co., 69 S. 
Ct. 432. 336 U.S. 169, 93 L.Ed. r.85, 
rehearing denied 69 S.Ct. 653. 336 U. 
S. 928, 93 L.Ed. 1089—Creedon v. 
Randolph, C.C.A.Fla., 165 F.2d 918 
—U. S. V. Arkan.sas Power & Light 
Co., C.C. A. Ark., 166 F.2d 351— 
Smith V. U. S., C.C.A.Tex., 153 F.2d 
656—Bowles v. Wheeler. C.C.A.Or., 
152 F.2d 34. certiorari denied 66 S. 
Ct. 265, 326 U.S. 775, 90 L.Ed. 168 
—Truth Seeker Co. v. Durning, C.C. 
A.N.Y., 147 F.2(i 54—Proctor & 
Gamble Defense Corp. v. Bean, C.C. 
A.Mis,s., 146 F.2d 598—Holt v. 
Barnesville Farmers Elevator Co., 
C.C.A.Minn., 145 F.2d 250. certiorari 
denied 66 S.Ct. 857, 324 U.S. 858, 89 
L.Ed. 1416—Chalmette Petroleum 
Corp., V. Chalmette Oil Distribut¬ 
ing Co., C.C.A.La., 143 F.2d 820— 
Equitable Life A.ssur. Soc. of U. S. 
V. Mercantile Commerce Bank 
Trust Co., C.C.A.Mo., 113 P.2d 397 
—Bowles V. Kroge r Grocery & P>;»k- 
ing Co., C.C.A.Mo.. 141 F.2d 120— 
A. L. Smith Iron Co. v. Dick.son. C. 
C.A.Conn., 141 F.2d 3—Union Pac. 

R. Co. V. Stanger, C.C.A.Idaho, 1.32 
F.2d 982—Dickin.son v. Rinke, (^C. 
A.N.Y., 132 F.2d 805—Knapp v. Im¬ 
perial Oil & Gas Product.s Co., C. 
C.A.W.Va., 130 F.2d 1—White v. 
Federal Deposit Ins. Corp., C.C.A. 
Va., 124 F.2d 429, certiorari denied 
62 S.Ct. 1043, 316 U.S. 672, 86 L. 
Ed. 1747—Knapp v. Imperial Oil & 
Gas Products Co., C.C.A.W.Va., 130 
P.2d 1—White Bear Theatre Cor¬ 
poration V. State Theatre Corpora¬ 
tion, C.C.A.Minn., 129 F.2d COO— 
Adams v. Pennsylvania R. Co.. C. 
C.A.Ind., 117 P.2d 649—Missouri 
Pac. R. Co. V. Baldwin, C.C.A.Ark., 
117 F.2d 510—Samuel Goldwyn, 
Inc., V. United Artists Corporation, 
C.C.A.Dcl., 113 F.2d 703—Reisberg 
V. Walters, C.C.A.Mich., Ill F.2d 
595—^American Dirigold Corpora¬ 
tion V. Dirigold Metals Corporation, 
C.C.A.Mich., 104 F.2d 863—Ayer- 
Kempton Corporation v. Ayer- 
O’Donnell Mfg. Co.. C.C.A.Conn., 298 
F. 748—U. S. V. Fernandez, Tex., 
254 F. 302, 166 C.C.A. 42—Mundy v. 
Stevens, Pa., 61 F. 77, 9 C.C.A. 366. 

D.C.—Helms v. Duckworth, 249 F.2d 
482, 101 U.S.App.D.C. 390—Balti¬ 
more & O. R. Co. V. Jackson, 233 
P.2d 660, 98 U.S.App.D.C. 169, af¬ 
firmed 77 S.Ct. 842, 363 U.S. 326, 
1 L.Ed.2d 862. rehearing denied 77 

S. Ct. 1391, 354 U.S. 943, 1 L.Ed.2d 
1642—Pike v. Ruby Foo’s Den, Inc., 
of Md., 232 F.2d 683, 98 U.S.App.D. 
C. 126—Burrell v. Martin, 232 F.2d 
33, 98 U.S.APP.D.C. 33—Washington 
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and will refuse to make such an order where it 
appears that it is unnecessary and would serve no 
useful purpose, 38 or where the ends of justice 
would be rendered a disservice should the court 
permit appellant to try his case over again.38.5 if 
it can reasonably be avoided, a case ought not to 
be sent back for another trial.38-io The court of 
appeals should not leave in effective operation the 
final decree of the district court and at the same 
time revest that court with jurisdiction to retry 
the cause.39 

While the awarding of a new trial on reversal 
was much more common in actions at law than 
in actions in equity,^® an equity court had power to 
remand for a new trial or other proceedings on re¬ 
versal in an action in equity,^i as where a motion 
to dismiss on the merits at the close of plaintiff’s 
case was granted.'^^ 


§ 301(27).-Nature and Extent of 

Proceedings Ordered 

a. In general 

b. New trial of all or part of issues 

c. Amendment of pleadings 

d. Leave or direction to cure defect of 

parties 

e. Retention of jurisdiction 

f. Further evidence, findings, or con¬ 

clusions 

a. In General 

Tho nature and extent of the proceedings which will 
be ordered on a reversal and remand are matters largely 
within the discretion of the court of appeals. 

The nature and extent of the proceedings which 
will be ordered on a reversal and remand arc mat¬ 
ters largely within the discretion of the court of 
appeals.42.60 Various steps and proceedings which, 
in particular cases, the court has deemed it proper 


Gas Light Co. V. Connolly, 214 P. 
2d 254, 94 U.S.App.L.C. 166— 

Hecht Co. V. McLaughlin, 214 F.2d 
212, 93 U.S.App.D-C. 382—Darnell 
V. Darnell, 200 F.2d 747, 91 U.S. 
APP.D.C. 304—Schaff v. R. W. Clax- 
ton, Inc., 144 F.2d 632, 79 U.S.App. 
D.C. 207. 

4 C.J. p 1193 note 65. 

Kfinmnd with directions to grant new 
trial unless remittitur is made see 
supra 5 301(11). 

Now trial before another Judge 
U.S.—Crowe v. D1 Manno, C.A.Mass., 
225 F.2d 652. 

Transfer to law side of court 

(1) Under former Equity Rules, 
Rule 22. appellate court, on reversal 
of decree in equity, directed transfer 
to law side of court, where plaintiff 
was entitled to d.amages. 

U.S.—^Diamond Alkali Co. v. P. C. 
Tomson & Co., C.C.A.Pa., 36 F.2d 
117. 

(2) Appellate court would transfer 
cause from law to equity or vice 
versa on its own motion, regardless 
of failure properly to raise question 
In lower court when otherwise fail¬ 
ure of justice might result. 

U.S.—Clarksburg Trust Co. v. Com¬ 
mercial Casualty Ins. Co., C.C.A.W. 
Va., 40 P.2d 626. 

38. U.S.—Tittman v. Great North¬ 
ern Ry. Co., C.A.Wash., 252 F.2d 
793, certiorari denied 78 S.Ct. 1389, 
367 U.S. 940, 2 L.Ed.2d 1653—Ex¬ 
change Ins. Ass'n v. Miller, C.A.N. 
J., 249 P.2d 630—Indemnity Ins. Co. 
of North America v. Browning- 
Ferris Machinery Co., C.A.Tex., 227 
P.2d 804—^Frieze v. West Am. Ins. 
Co., C.A.MO., 190 F.2d 881—Kelly 
v. Delaware River Joint Commis¬ 


sion, C.A.Pa., 187 F.2d 93, certiorari i 
denied 72 S.Ct. 25. 342 U.S. 812, | 
96 L.Ed. 614—^Navajo Freight Lines 
V. Mahaffy, C.A.N.M., 174 F.2d 305 
—Railway Mail Aas’n v. Chamber¬ 
lin, C.C.A.Ark., 148 F.2d 206— 
Smyth Sales v. Petroleum Heat & 
Power Co., C.C.A.N.J., 141 P.2d 41— 
Zalkind v. Scheinman, C.C.A.N.T., 
139 P.2d 89r>. certiorari denied 64 
S.Ct. 1056, 322 U.S. 738. 88 L.Ed. 
1572—General Shale Products Cor¬ 
poration V. Struck Const. Co., C.C. 
A.Ky., 132 F.2d 425, certiorari de¬ 
nied 63 S.Ct. 857, 318 U.S. 780, 87 
L.Ed. 1148—Knapp v. Imperial Oil 
& Gas Products Co., C.C.A.W.Va., 
130 F.2d 1—Goldstein v. Franklin 
Square Nat. Bank, C.C.A.N.Y., 107 
P.2d 393, mandate conformed to, D. 
C., 31 F.Supp. 66—Baxter v. McGee, 
C.C.A.Ark., 82 P.2d 695, certiorari 
denied McGee v. Baxter, 66 S.Ct. 
948, 298 U.S. 680. 80 L.Ed. 1401— 
Western Union Telegraph Co, v. Al¬ 
dridge, C.C.A.Cal., 66 F.2d 26, 89 A. 
L.R, 352—Barnebey v. Barron G. 
Collier, Inc., C.C.A.Neb., 66 F.2d 864 
—^Delaware & H. Co. v. Stankus, C. 

C. A.Pa., 63 F.2d 887—Border Gas 
Co. V. Windrow, C.C.A.Tex., 3 F.2d 
974—Olivier v. Mt. Union Tanning 
& Extract Co., C.C.APa., 264 P. 601. 

I>.C.—Brownell v. Rasmussen, 235 F. 
2d 627, 98 U.S.App.D.C. 300, certio¬ 
rari granted 77 S.Ct. 660, 363 U.S. 
907, 1 L.Ed.2d 661, certiorari dis¬ 
missed 78 S.Ct. 114, 355 U.S. 869. 
2 L.Ed.2d 66—Tendler v. Jafle, 203 
F,2d 14, 92 U.S.App.D.C. 2, certio¬ 
rari denied 74 S.Ct. 29, 846 U.S. 817, 
98 L.Ed. 344—Checker Cab Co. v. 
Markland, 142 F.2d 95, 79 U.S.App. 

D. C. 39. 

4 C.J. p 1189 note 4. 

IIW 


la absence of complaint by appel¬ 
lant and in order to avoid delay, re¬ 
viewing court would dispose of ap¬ 
peal without remanding the case for 
more specific findings. 

U.S.—Statler Mfg. Co. v. George C. 
Knight Co., C.A.Mich., 228 F.2d 136. 

38.S U.S.—Palo Blanco Fruit Co. v. 
Palo Alto Orchards Co., C.A.Puerto 
Rico, 195 F.2d 90. 

38.10 U.S.—W. B. Roddenbery Co. v. 
Carter, C.A.Ga., 192 F.2d 448, clari¬ 
fied, rehearing denied 193 F.2d 643. 

39. U.S.—Duke Power Co. v. Green¬ 
wood County, S.C., 67 S.Ct. 202, 299 
U.S. 259, 81 L.Ed. 178. 

40. U.S.—Mutual Reserve Life Ins. 
Co. V. Heidel, Mo., 161 P. 635, 88 C. 
C.A. 477. 

41. U.S.—Lee v. State Bank & Trust 
Co., C.C.A.N.Y., 38 P.2d 46. 

42. U.S.—^Lee v. State Bank & Trust 
Co., supra. 

42.50 D.C.—^Davls v. Davis, 96 P.2d 
612, 68 App.D.C. 240, reversed cm 
other grounds 69 S.Ct. 3, 305 U.S. 
32, 83 L.Ed. 26, 118 A.L.R. 1518. 
motion denied 69 S.Ct. 773. 
Oorreotlon of statement of evidence 
If statement of evidence which was 
not submitted to, or approved by, 
trial court, judicial approval being 
unnecessary under district court rule, 
did not reflect accurately evidence 
which was received, the matter was 
for attention, correction, and disposi¬ 
tion of trial court in further pro¬ 
ceedings. 

D.C.—Miller v. Miller, 114 F.2d 696, 72 
I APP.D.C. 848. 



§ 301(27) FEDERAL COURTS 

to order, or grant permission for, include the va¬ 
cation of a decree,*^*®^ dismissal of the proceed- 
ing,^2.B4 quashing a writ of replevin and ordering 
a return of the property,*^*®® and transfer to the 
probate court ;^2.58 and in a proper case a cause 
will be remanded for the full development of the 
factual situation through the usual trial procedure 
instead of summary judgment proceedings,^2.60 or 
for transfer of a count to the admiralty docket, and 
consideration and decision thereof on evidence pre¬ 
viously taken.^2,62 

The case may be remanded to the district court 
with direction to determine questions of state 
law^2.64 or the meaning and validity of an 
award,^2.68 to determine what may be the appro¬ 
priate forum for an action erroneously dismissed, 
instead of transferred, by the district court,^2.70 
to determine whether to grant a new trial or enter 
judgment on the verdict,42.72 or to determine wheth¬ 
er to grant a new trial or direct judgment notwith¬ 
standing the verdict.^ 2.74 a cause may be remanded 
for the exercise of the trial judge’s discretion on a 
motion for a new trial,^2.76 or for the exercise of 


86 C.J.S. 

the trial court's discretion to condition denial of a 
motion for a new trial on remission of part of the 

verdict.^2.78 

The court of appeals has no power to direct the 
trial judge to call for special or fact verdicts.^^.SO 

b. New Trial of All or Part of Issues 

On remanding a cause the court of appeals may either 
grant a complete new trial or restrict the purpose of 
the proceedings or the issues to be tried in the lower 
court, according to which course is demanded by the 
circumstances or the ends of Justice. 

The court of appeals, on remanding a cause, may 
in its discretion, either grant a complete new trial 
or restrict or limit the purpose of the proceedings 
or the issues to be tried in the lower court,ac¬ 
cording to which course is demanded by the cir¬ 
cumstances or the ends of justice.^^ Indeed, the 
directions, instructions, and limitations, imposed or 
given may be such that the subsequent proceedings 
in the lower court, whether or not denominated a 
new trial, fall short of being a full and unrestricted 
new trial of the original issues.^® 


42.52 D.C.—Addison v. Barnes, 46 
App.D.C., 284. 

42.54 D.C.—Seymour v. Nelson, 11 
App.D.C. 68. 

Reversal with Instruction to dismiss 
for: 

Insufficient cause of action see su¬ 
pra 8 301(21). 

Want of Jurisdiction see supra 8 
301(20). 

42.56 D.C.—Wallace v. Degree, 38 
App.D.C. 146, Ann.Cas.l913C 118. 
42.58 D.C.—Grade v. American Se¬ 
curity & Trust Co., 277 F. 643, 61 
APP.D.C. 141. 

42.60 U.S.—Steiner v. Wertheimer, 
C.A.Ohio, 260 F.2d 674—^American 
Auto. Ass’n V. Spiegel, C.A.N.T., 205 
F.2d 771, certiorari denied 74 S.Ct. 
138, 346 U.S. 887, 98 L.Ed. 391. 

42.62 U.S.—Jordine v. Walling, C.A. 
Pa., 185 F.2d 662. 

42.64 U.S.—American Universal Ins. 

, Co. V. Sterling, C.A.Pa., 203 F.2d 
159. 

42.68 D.C.—Edwards v. Capital Air¬ 
lines. 176 P.2d 755, 84 U.S.App.D.C. 
346, certiorari denied 70 S.Ct. 186, 
338 U.S. 885, 94 L.Ed. 643, and 70 
S.Ct. 188, 338 U.S. 885, 94 L.Ed. 543. 

42.70 D.C.—Blake v. Capitol Grey¬ 
hound Lines, 222 F.2d 25, 95 U.S. 
App.D.C. 234. 

42.72 U.S.—Moore v.. Missouri Pac. 
R. Co., C.A.Tex., 264 F.2d 764. 

42.74 U.S.—Boston & M. R. R. v. 
Coppellottl, C.C.A.Mass.. 167 P.2d 
201 . 


42.76 U.S.—Robinson v. Isbrandtsen 
Co., C.A.N.Y., 203 P.2d 614. 

42.78 U.S.—Comiskey v. Pennsylva¬ 
nia R. Co., C.A.N.Y., 228 F.2d 687. 
42.80 U.S.—Pacific Greyhound Lines 
V. Zane, C.C.A.Ariz., 160 F.2d 731. 

43. U.S.—Twin City Fire Ins. Co. v. 
Green, CA.Mo., 177 F.2d 626— 
Thompson v. Camp, C.C.A.6, 167 F. 
2d 733, certiorari denied 69 S.Ct. 
48, 335 U.S. 824. 93 L.Ed. 378— 
Commercial Nat. Bank In Shreve¬ 
port V. Parsons, C.C.A.La., 144 F. 
2d 231, rehearing denied 145 F.2d 
191, certiorari denied 65 S.Ct. 440, 
323 U.S. 796, 89 L.Ed. 635—Frank- 
linville Realty Co. v. Arnold Const. 
Co., C.C.A.Pla., 132 P.2d 828. certio¬ 
rari denied 63 S.Ct. 994, 318 U.S. 
791, 87 L.Ed. 1157, rehearing de¬ 
nied 63 S.Ct. 1166, 319 U.S. 781, 87 
L.Ed. 1726—^McCarthy v. Wynne, 

C. C.A.Okl,, 126 F.2d 620, certiorari 
denied 63 S.Ct. 31. 317 U.S. 640, 87 
L.Ed. 515. 

D.C.—Baber v. Akers Motor Lines, 
215 F.2d 843, 94 U.S.App.D.C. 211 
—^Washington Gas Light Co. v. 
Connolly, 214 F.2d 254, 94 U.S.App. 

D. C. 166. 

BTiliiig on motloA and exception 

Jury-waived case in which defend¬ 
ant’s motion for Judgment was denied 
after case was taken under advise¬ 
ment without resuming trial would 
be reversed to enable ruling on mo¬ 
tion to be made and exception to be 
taken in progress of trial which 
could be incorporated in bill of ex¬ 
ceptions, where defendant had done 
all it could to save its rights and 
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record showed that court after trial 
allowed exception. 

U.S.—U. S. v. Martin, C.C.A.Kan., 80 
F.2d 460. 

44. U.S.—Yellow Cab Co. v. Keane, 
C.C.A.I11., 93 F.2d 290. 

Srror rsanlrlag oomplsts new trial 
Where evidence erroneously reject¬ 
ed was offered by vessel owner not 
merely to show extent of seaman’s 
injuries, but to show nonexistence of 
any injury. Judgment in favor of 
seaman would be reversed in Its en¬ 
tirety and would not be upheld as to 
recovery on count for maintenance 
and cure while permitting retrial 
only on issue of damages. 

U.S.—^Ulm V. Moore-McCormack 
Lines, C.C.A.N.Y., 117 F.2d 222, cer¬ 
tiorari denied 61 S.Ct. 941, 313 U. 
S. 567, 85 L.Ed. 1525. 

Constitutional questions 
On retrial of action to enjoin the 
drilling of an oil well under an order 
of the Texas railroad commission 
on ground that order violated local 
law and due process clause of Four¬ 
teenth Amendment, district court 
should first determine whether order 
was in conformity with laws and 
constitution of Texas, and, if not, 
any determination under the Federal 
Constitution is rendered unnecessary, 
but if order is held valid under local 
law, the court is then bound to pass 
on any federal constitutional ques¬ 
tion presented. 

U.S.—Sun Oil Co. V. Burford, C.C.A. 
Tex., 130 F.2d 10. 

45. U.S.—Leimer v. Woods, C.A.Mo., 
196 F.2d 828—Yellow Cab Co. v. 



36C.J.S. FEDERAL COURTS § 301(27) 

The court of appeals may order a new trial of one may be remanded for a trial of questions not passed 
issue alone and where the error in the trial on or submitted below.^*^ 

relates only to a certain issue which is in no way jf relates to the question of Ha- 

dependent for its proper trial on certain other is- ^ility, and the issue of damages was properly tried, 
sues already satisfactorily tried and a partial new ^^y ^ remanded for retrial of the issue 

trial will not work injustice to any of the parties liability alone and, if the only exceptions 
concerned, the cause may be remanded, on reversal, sustained relate to the question of damages or 
for the trial of the issue erroneously tried, and for amount of recovery, the new trial may be ordered 
that alone.46 Thus it has been held that a cause on the question alone, or the court of appeals may 


City of Chicago, C.A.IIL, 186 P.2d 
94()—Thompson v. Camp, C.C.A.6, 
167 F.2d 733, certiorari denied 69 
S.Ct. 48. 335 U.S. 824, 93 L.Ed. 378 
—Fleming v. Harrison, C.C.A.Mo.. 

162 F.2d 789—Robinson v. Hays. 
Wash., 186 F. 295, 108 C.C.A. 373— 
Knight V. Illinois Cent. R. Co., Ky., 
180 F. 368, 103 C.C.A. 614. 

4 C.J. p 1194 note 85. 

Bemand for further proceedings 
U.S.— Mack V. Passaic Nat. Rank & 
Trust Co., C.A.N.J., 221 F.2d 441 
—National Popsicle Corporation v. 
Icyclair, Inc., C.C.A.Cal., 119 F.2d 
79 f)—City of Sumter v. Spur Dis¬ 
tributing Co., C.C.A.S.C., 110 F.2d 
649. 

45.5 U.S.—Syracuse Broadcasting 

Corp. V. Newhouse, C.A.N.Y., 236 F. 
2d 622—^^\^ood worker a Tool Works 
V. Byrne, C.A.Cal., 191 F,2d 667— 
Stauifer v. Exley, C.A.Cal., 184 P. 
2d 962. 

D.C.—Maben v. Norvell, 214 P.2d 263, 
94 U.S.App.D.C. 166—Furr v. Herz- 
mark, 206 F.2d 468. 92 U.S.App.D.C. 
350—Faulks v. Schrider, 99 F.2d 
370, 69 App.D.C. 137. 

Damages 

In action for specific performance 
of contract, tried by district judge 
without a jury, where order granting 
defendants’ motion for dismissal was 
reversed on ground that contract, al* 
though too indefinite to be specifical¬ 
ly enforced, constituted a valid con¬ 
tract for breach of which damages 
could be recovered, district judge was 
directed to proceed with trial on is¬ 
sue of damages as though motion 
had not been granted. 

U S.—Gulbenkian v. Gulbenkian, C. 
C.A.N.Y., 147 P.2d 173, 158 A.L.R. 
990. 

46. U.S.—Thompson v. Camp, C.C.A. 
6 167 P.2d 733, certiorari denied 

6*9 S.Ct. 48, 336 U.S. 824, 93 L.Ed. 
378 —Bay State Dredging & Con¬ 
tracting Co. V. Porter, C.C.A.Mass., 

163 F.2d 827—Riordan v. Ferguson, 
C.C.A.N.Y., 147 F.2d 983—Atkinson 
V. Dixie Greyhound Lines, C.C.A. 
Miss. 143 F.2d 477, certiorari de¬ 
nied *65 S.Ct. 92, 323 U.S. 750, 89 
L.Ed. 607—Walling v. Goldblatt 
Bros., C.C.AJll., 128 F.2d 778, cer¬ 
tiorari denied 68 S.Ct. 528, 318 U.S. 
767, 87 L.Ed. 1130 —McCarthy v. 
Wynne, C.C.A.Okl., 126 F.2d 620, 
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certiorari denied 63 S.Ct. 31, 317 U. 
S. 640, 87 L.Ed. 515—Ocean Acci¬ 
dent & Guarantee Corporation v. 
Penick & Ford. C.C.A.Iowa, 101 F. 
2d 493—American Alliance Ins. Co. 
V. Brady Transfer & Storage Co., 
C.C.A.Iowa, 101 F.2d 144—Yellow 
Cab Co. V. Keane. C.C.A.Ill., 93 F. 
2d 290—De La Torre v. National 
City Bank of New York, C.C.A. 
Puerto Rico, 91 F.2d 399, certiorari 
denied 58 S.Ct. 272, 302 U.S. 752, 
82 L.Ed. 581—U. S. v. Phillips. C. 

C. A.Pa., 24 F.2d 196—Empire Fuel 
Co. V. Lyons, C.C.A.Ohio, 257 P. 
890, 169 C.C.A. 40, certiorari denied 
40 S.Ct. 393, 252 U.S. 582, 64 L.Ed. 
727—Jenkins Bros. v. Kelly & 
Jones Co., Pa., 227 P. 211, 142 C.C. 
A. 11. 

D.C.—Pike V. Ruby Foo’s Den, Inc., 
of Md., 232 P.2d 683, 98 U.S.App. 

D. C. 126. 

Issue as to Jurisdiction of court 

U.S.—Gallagher v. Philadelphia 

Transp. Co., C.A.Pa., 185 F.2d 543 
—People of Mich, ex rel. Vincent 
v. National Sur. Corp., C.C.A.Mich., 
147 F.2d 997—Ward v. Morrow, C. 
C.A.S.D., 16 F.2d 660—Chicago & 
A. R. Co. V. Allen, C.C.A.Ill., 249 F. 
280, 161 C.C.A. 288, certiorari de¬ 
nied Allen V. Chicago & A. R. Co., 
38 S.Ct. 336, 246 U.S. 666, 62 L.Ed. 
929—Chicago, R. I. & P. Ry. Co. v. 
Stephens, Tenn., 218 P. 535, 134 C. 
C.A. 263. 

47. U.S.—Holcombe v. U. S., C.A.Va., 
259 F.2d 505—Cash Dividend Check 
Corp. V. Davis, C.A.Cal., 247 P.2d 
468—^Wright v. Carter Products, 
Inc., C.A.N.Y., 244 F.2d 63—Brit¬ 
ton V. Dowell, Inc., C.A.Okl., 237 
F.2d 630—Syracuse Broadcasting 
Corp. V. Newhouse, C.A.N.Y., 236 F. 
2d 622—Brown v. Rippy, C.A.Tex., 
233 F.2d 796, certiorari denied 77 
S.Ct. 99, 362 U.S. 878, 1 L.Ed.2d 79 
—Dejay Stores v. Ryan, C.A.N.Y., 
229 F.2d 867—^Valley View Village 
V. Proffett, C.A.Ohio, 221 F.2d 412 
— Talton V. Behncke, C.A.Ill., 199 
P.2d 471—Frieze v. West Am. Ins. 
Co., C.A.Mo., 190 P.2d 381—Indem¬ 
nity Ins. Co. of North America v. 
Midwest Transfer Co. of Ill., C.A. 
Ill., 184 F.2d 633—Lewis v. Florida 
Power & Light Co., C.C.A.Fla., 164 
P.2d 761—Chicago & W. I. R. Co. 
V. Chicago & E. R. Co., C.C.A.I11.. 
140 P.2d 126, order recalling man- 
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date vacated 140 F.2d 130, certio¬ 
rari denied 64 S.Ct. 1157, three 
cases, 322 U.S. 747, 88 L.Ed. 1579, 
rehearing denied 64 S.Ct. 1284, three 
cases, 322 U.S. 772, 88 L.Ed. 1696— 
U. S. V. White, C.C.A.Pa., 137 F.2d 
24, reversed on other grounds 64 
S.Ct. 1248, 322 U.S. 694, 88 L.Ed. 
1542, 152 A.L.R. 1202—Sachs v. 

Ohio Nat. Life Ins. Co., C.C.A.I11., 
131 F.2d 134—In re Consolidated 
Rock Products Co., C.C.A.Cal., 114 
F.2d 102, affirmed Consolidated 
Rock Products Co. v. Du Bois, 61 
S.Ct. 675, 312 U.S. 610, 85 L.Ed. 982 
—Lea V. Vasco Products, C.C.A. 
Fla., 95 F.2d 69—Brogdex Co. v. 
Food Machinery Co., C.C.A.Del., 92 
F.2d 787. 

D.C.—Shannon v. U. S., 206 F.2d 479, 
93 U.S.APP.D.C. 4—Riley v. Titus, 
190 F.2d 653, 89 U.S.App.D.C. 79, 
certiorari denied 72 S.Ct. 82, 342 
U.S. 855, 96 L.Ed. 644, rehearing 
denied 72 S.Ct. 179, 342 U.S. 889, 96 
L.Ed. 667. 

Jurlsdiotiou 

Action may be remanded for rul¬ 
ing on question of existence of di¬ 
versity jurisdiction, in view of par¬ 
ties’ failure to present their views 
on such issue to the district court. 
U.S.—Walker v. Felmont Oil Corp., 
C.A.Ky., 240 F.2d 912. 

47.6 U.S.—Olson v. Hiel, C.A.Minn., 
177 F.2d 552. 

48. U.S.—Haskell Plumbing & Heat¬ 
ing Co. V. Weeks, C.A., 237 P.2d 263, 
16 Alaska 436—Atalah v. Wilson 
Lewith Machinery Corp., Charlotte, 
N. C., C.A.N.C., 200 P.2d 297—Jo¬ 
seph E. Seagram & Sons v. Bynum, 
C.A.Ark., 191 F.2d 6—McClure v. O. 
Henry Tent & Awning Co., C.A. 
Ill., 184 F.2d 636—Gaw'zner v. Le- 
benbaum, C.A.Cal., 180 F.2d 610— 
Thompson v. Camp, C.C.A.6, 167 P. 
2d 733, certiorari denied 69 S.Ct. 
48, 335 U.S. 824, 93 L.Ed. 378— 
Anderson v. Mercado, C.C.A.Puerto 
Rico, 163 P.2d 303, certiorari denied 
68 S.Ct. 220, 332 U.S. 837, 92 L.Ed. 
410—Porter v. Gray, C.C.A.Wash., 
158 F.2d 442—McCarthy v. Wynne, 
C.CA.Okl., 126 F.2d 620—Bessemer 
Inv, Co. V. City of Chester, C.C.A. 
Pa., 113 P.2d 671—Fidelity & De¬ 
posit Co. of Maryland v. Port of 
Seattle, C.C.A.Wash., 106 F.2d 777, 
certiorari denied 60 S.Ct. 616, 809 
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remand for further proceedings on the issue of 
damages, leaving the trial court at liberty to con¬ 
dition granting of a new trial on a remittitur.^8.6 
So a cause may be remanded with directions to the 
trial court to assess damages and enter judgment 
for plaintiff,48*10 to increase awards in compensa¬ 
tion proceedings,^ 8*^^ to award an attorney a prop¬ 
er fee not less than a specified amount,^ 8.20 or to 
enter an order requiring plaintiff to remit part of 
the judgment and in the event of his election not 
to do so to grant a new trial on the question of 

damages alone.^8.26 

In exercising the right to limit the retrial to a 
single issue, the court should proceed with caution, 
with a careful regard to the rights of both parties, 
and only in those cases where it is plain that the 
error which has crept into one element of the ver¬ 
dict did not in any way affect the determination of 
any other issuc.'*®-^® The practice should not be 
followed unless the issue to be retried is so dis¬ 
tinct and separable from the others that the trial of 
it alone may be had without injustice.^8.35 Ac¬ 
cordingly, to justify the court in limiting the issues 
on a new trial to the question of damages, it should 
clearly appear that all questions with respect to lia¬ 
bility have been considered and passed on.^8 Where 
the amount of damages recovered was not plainly 
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insufficient, and plaintiff apparently seeks to retain 
his present recovery, and, without jeopardizing 
that, to try to increase it, the court of appeals will 
not remand the case with an order to assess addi¬ 
tional damages.*'’® 

Where the error related to the question of puni¬ 
tive damages only and no error appears in the 
amount of compensatory damages allowed, but 
the evidence relating to willful misconduct was so 
inextricably tied up with that relating to primary 
negligence that a fair trial on cither issue requires 
a trial of both issues together, new trials on all 
issues should be directed;®®*^ in such case, however 
plaintiff may be given an opportunity to elect be¬ 
tween a new trial of the action as a whole and the 
retention of the unobjectionable portion of the 
judgment.^®'^® 

It is improper for the court of appeals to remand 
a cause where it has held the pleadings sufficient, 
to hear again the very question on which the par¬ 
ties were heard in the district court and, on review, 
in the court of appeals.^®-^^ 

The court of appeals in setting aside an equity 
decree and remanding the cause on the assumption 
that the cause would be transferred to the law side 
of the court could not deprive the parties of their 


U.S. 661, 84 L.Ed. 1009—^Massachu¬ 
setts Bonding & Insurance Co. v. 
John R. Thompson Co., C.C.A.Mo., 
88 F.2(3 825, certiorari denied 67 
S.Ct. 941, 301 U.S. 707, 81 L.Ed. 
1361—Mutual Life Ins. Co. of New 
York V. Sayre, C.C.A.Pa., 81 F.2d 
752—New England Newspaper Pub. 
Co. V. Bonner, C.C.A.Mass., 68 F. 
2 d 880, certiorari denied 64 S.Ct. 
€30 and Bonner v. New England 
Newspaper Pub. Co., 64 S.Ct. 631, 
292 U.S. 625, 78 L.Ed. 1480—May 
Department Stores Co. v. Bell, C.C. 
A.Mo., 61 F.2d 830—Cub Fork Coal 
Co. V. Fairmount Glass Works, C. 
C.A.Ind., 69 F.2d 539, reversed on 
other grounds 53 S.Ct. 252, 287 U. 
S. 474, 77 L.Ed. 439—Bird v. U. S.. 
C.C.A.Cal., 24 F.2d 933—^Farrar v. 
Wheeler, N.H., 145 F. 482, 75 C.C.A. 
386. 

D.C.—Oeffen v. Winer, 244 F.2d 375, 
100 U.S.App.D.C. 286—Washington 
Gas Light Co. v. Connolly, 214 F.2d 
254, 94 U.S.APP.D.C. 156. 

Interest 

Where the district Judge allowed 
certain claimed damages and disal¬ 
lowed others but declined to add in¬ 
terest because of plaintiffs' padding 
of their claims and there was no fur¬ 
ther explanation, question required 
clarification and the case would be 
remanded for further consideration 
as to interest 


U.S.—Robert C. Herd & Co. v. Kra- 
wili Machinery Corp., C.A.Md., 256 
F.2d 946. 

48.5 U.S.—Plumbers & Steamfltters 
Union, Local No. 698 v. Dillion, C.A. 
Wash., 256 F.2d 820. 

48.10 U.S.—Markham v. A. E. Bor¬ 
den Co., C.A.Mass., 206 F.2d 199. 

48.16 U.S.—Viejo v. U. S., C.C.A. 

Puerto Rico, 133 F.2d 84. 

48.20 U.S.—^Monaghan v. Hill, C.C.A. 
Arlz., 140 F.2d 31. 

48.25 U.S.—U. S. V. Horsfall, C.A. 
Kan., 270 F.2d 107. 

48.30 U.S.—Thompson v. Camp, C.C. 
A.6, 167 P.2d 733, certiorari denied 
69 S.Ct. 48, 335 U.S. 824, 93 L.Ed. 
378. 

D.C.—Geffen v. Winer, 244 F.2d 375, 
100 U.S.App.D.C. 286. 

Entire case Infected 

Where submission of Issue of ac¬ 
count stated had infected entire case 
with error so that jury may never 
have reached merits of the counter¬ 
claim, the counterclaim should not 
be excluded from the new trial on 
remand of cause. 

U.S.—Ingalls V. Ingalls Iron Works 
Co., C.A,Ala., 268 P.2d 750. 

48.35 U.S.—Atlantic Coast Line R. 
Co. V. Bennett, C.A.S.C., 251 F.2d 
934. 


Injuries treated together 

Where 1953 and 1966 back injuries 
of employee were treated together 
at trial of employee's action against 
employer, and no negligence of em¬ 
ployer was shown in connection with 
1956 injury, so that Judgment for em¬ 
ployee was required to be reversed, 
new trial was required to be had with 
respect to the 1953 injury as well as 
with respect to the 1955 injury, al¬ 
though evidence was sufllcient to 
make a case for jury with respect to 
negligence in connection with 1963 
injury. 

U.S.—Sears, Roebuck & Co. v. Wedge- 
worth, C.A.Tex., 252 F.2d 769. 

49. U.S.—American Locomotive Co. 
v. Harris, R.I., 239 F. 234, 152 C. 
C.A. 222. 

50. U.S.—^Empire Fuel Co. v. Lyons, 
Ohio, 257 F. 890, 169 C.C.A. 40, 
certiorari denied 40 S.Ct. 393, 262 
U.S. 582, 64 L.Ed. 727. 

60.5 U.S.—^Atlantic Coast Line R. 
Co. V. Bennett, C.A.S.C., 261 F.2d 
934. 

50.10 U.S.—Atlantic Coast Line R. 
Co. v. Bennett, supra. 

50.15 U.S.—Kainz v. Anheuser- 
Busch, Inc., C.A.I11., 194 P.2d 737, 
certiorari denied Anheuser-Busch, 
Inc. V. Kainz, 73 S.Ct. 17, 344 U.S. 
820, 97 L.Ed. 638. 
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Statutory right to waive a jury or relieve the district 
judge of his primary responsibility to pass on the 
substantial character of plaintiff’s evidence,nor 
should the appellate court deprive itself, in the 
event of a second appeal, of the judgment of the 
district court on such evidence.^2 

In an action tried by a district judge without a 
jury, where an order granting defendant’s motion 
for dismissal was reversed, the district judge who 
heard plaintiff’s evidence on the original trial may 
be directed to proceed with the case as though de¬ 
fendant’s motion for dismissal had not been granted 
by him, without requiring plaintiff to offer his 
evidence a second time.63 

c. Amendment of Pleadings 

On reversal and remand the court of appeals may, in 
the furtherance of Justice, direct that the parties, or 
either of them, amend or be given leave to amend their 
pleadings. 
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It is quite generally held that on reversal and 
remand for new trial or other appropriate proceed¬ 
ings, the court of appeals may and will, in further¬ 
ance of justice, direct that the parties, or either of 
them, amend or be given leave to amend their 
pleadings, where the pleadings are defective but 
not fatally so.54 Accordingly, on reversal of cause 
and remand to trial court, it is sometimes ordered 
that plaintiff55 or defendant56 be given an oppor¬ 
tunity to change, amend, or supplement his plead¬ 
ings. Particularly was the appellate court inclined 
to do this on the reversal of an order sustaining a 
demurrer to the pleadings.57 

The amendment may be ordered in the court of 
appeals under the statute, 28 U.S.C.A. § 165v3, pro¬ 
viding that defective allegations of jurisdiction may 
be amended, on terms, in the trial or appellate 
courts ;57-5 and on reversal of the judgment or 
decree for want of jurisdiction, the court below 


51. U.S.—Louisville Trust Co. v. Na¬ 
tional Bank of Kentucky. C.C.A. 
Ky., 102 F.2d 137, certiorari denied 
60 S.Ct. 76, 308 U.S. 664, 84 L.Ed. 
474. 

52. U.S.—Louisville Trust Co. v. Na¬ 
tional Bank of Kentucky, supra. 

53. U.S.—Federal Depo.sit Ins. Cor¬ 
poration V. Mason, C.C.A.Pa., 116 
F.2d 548. 

54 . U.S.—Evans v. Carroll & Co., C. 

A.Mont, 259 F.2d 677—Mauro v. 
Packard Motor Car Co., C.A.N.J., 
216 F.2d 590—Freitag- v. The Strand 
of Atlantic City, C.A.N.J., 205 F.2d 
77 g —Foltz V. Moore McCormack 
Lines, C.A.N.Y., 189 F.2d 637, cer¬ 
tiorari denied 72 S.Ct. 106, 342 U.S. 
871, 96 L.Ed. 655—Stauffer v. Ex- 
ley,' C.A.Cal., 184 F.2d 962—Federal 
Deposit Ins. Corp. v. Siraco, C.A. 
N.y., 174 F.2d 360 —Bowles v. 

Wheeler, C.C.A.Or., 3 52 F.2d 34, 
certiorari denied 66 S.Ct. 265, 326 
U.S. 776, 90 L.Ed. 468—Chicago 
Pneumatic Tool Co. v. Ziegler, C.C. 
A.Pa., 161 F.2d 784—Fidelity & 
Guaranty Fire Corporation of Bal¬ 
timore v. Bilquist, C.C.A.Wash., 99 
F.2d 333—Fitzhugh v. Smith, C.C. 
A.Ark., 97 F.2d 893—Connecticut 
General Life Ins. Co. of Hartford. 
Conn. v. McClellan, C.C.A.Ohio, 94 
F.2d 446—Christian v. Waialua Agr. 
Co., C.C.A.Hawaii, 93 F.2d 603, re¬ 
hearing denied 94 F.2d 806, re¬ 
versed on other grounds 69 S.Ct. 
21, 306 U.S. 91, 83 L.Ed. 60. rehear¬ 
ing denied 69 S.Ct. 240, 306 U.S. 
673, 83 L.Ed. 436—^Waialua Agr. 
Co. V. Christian, C.C.A.Hawali, 93 
F.2d 603, rehearing denied 94 F.2d 
806, reversed on other grounds 59 
S.Ct. 21, 305 U.S. 91, 83 L.Ed. 60. 
rehearing denied 69 S.Ct. 240, 305 
U.S. 673, 83 L.Ed. 436. 


The Ada M.. D.C.N.T., 20 F.Supp. 
331. 

D.C.—Marranzano v. Riggs Nat. Bank 
of Washington, D.C., 184 F.2d 349, 
87 U.S.App.D.C. 195—Champ v. At¬ 
kins. 128 F.2d 601, 76 U.S.App.D.C. 
15—Brown v. Christman, 126 P. 
2d 625, 75 U.S.App.D.C. 203—Boss 
V. Hardee. 93 F.2d 234, 68 App.D. 
C. 75—Lewis v. LilHston, 89 F.2d 
847, 67 App.D.C. 103—Addison v. 
Barnes, 45 App.D.C. 284. 

4 C.J. p 1195 note 96. 

Determination without prejudice 

In suit by members of unincorpo¬ 
rated association composed of men 
who owned and operated taxicabs to 
prevent suspension of their licenses 
because of nonpayment of Judgment 
for injuries inliicted by one member, 
determination that theory that plain¬ 
tiffs were not bound by the Judg¬ 
ment because not properly before 
court rendering judgment could not 
be considered because not raised in 
district court was made without prej¬ 
udice to right of district court, If it 
deemed that Justice so required, to 
permit plaintiffs to amend their com¬ 
plaint. 

D.C.—Champ v. Atkins, 128 F.2d 601, 
76 U.S.App.D.C. 15. 

65. U.S.—Gardner v. J. J. Newberry 
Co., C.A.Idaho, 239 F.2d 178—De¬ 
jay Stores V. Ryan, C.A.N.Y., 229 
F.2d 867—Tahir Erk v. Glenn L. 
Martin Co., C.C.A.Md., 116 P.2d 865 
—^Atwood V. National Bank of Li¬ 
ma, C.C.A.Ohio, 116 P.2d 861— 
Yarnell v. Hillsborough Packing 
Co., C.C.A.Fla., 70 F.2d 435, 92 A. 
L.R. 1476. 

4 C.J. p 1196 note 97. 

Changed oonditionB 

Where an appeal from an order 
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denying a temporary Injunction has 
become moot by changed conditions, 
but the main case is pending on a 
motion to dismiss the complaint, the 
order will not be permitted to stand, 
but will be reversed, with direction 
to permit plaintiffs to amend their 
complaint if they so desire. 

U.S.—Dakota Coal Co. v. Fraser, C.C. 
A.N.D., 267 F. 130. 

When relief denied 

After trial and determination on 
appeal on the theory that defendants’ 
dictionary was a revision of one, the 
copyright to which plaintiff had 
owned before Its expiration, plain¬ 
tiff cannot change his theory by al¬ 
leging that it was a revision of a 
different dictionary. 

U.S.—Saaineld Pub. Co. v. G. & C. 
Merriam Co., Ohio, 238 F, 1, 151 
C.C.A. 77, certiorari denied 37 S.Ct. 
478, 243 U.S. 651, 61 L.Ed. 947. 

Further pleadings held nnneoessary 

U.S.—Magnolia Petroleum Co. v. 
Suits, C.C.A.Okl., 43 F.2d 280, cer¬ 
tiorari denied Suits v. Magnolia 
Petroleum Co., 51 S.Ct. 35, 282 U. 
S. 861, 75 L.Ed. 762. 

58. U.S.—^Emich Motors Corp. v. 
General Motors Corp., C.A.Ill., 229 
F.2d 714, 59 A.L.R.2d 159—Publlck- 
er v. Shallcross, C.C.A.Pa., 103 F.2d 
596. 

67. U.S.—Hubbard v. Manhattan 
Trust Co., N.Y., 87 F. 61, 30 C.C.A, 
520. 

57.6 U.S.—Kaufman v. W. U. Tel. 
Co., C.A.Tex., 224 F.2d 723, certio¬ 
rari denied 76 S.Ct. 321, 350 U.S. 
947, 100 L.Ed. 825—Chicago Stadi¬ 
um Corp. V. State of Indiana, C.A, 
Ind., 220 F.2d 797. 
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may be directed or authorized to allow an amend¬ 
ment,or left to exercise its discretion in the 
matter,^® unless the record shows that an amend¬ 
ment would not accord with the facts.^o So, on 
appeal from a judgment sustaining a general de¬ 
murrer to the declaration, the appellate court has 
reversed where the declaration did not sufficiently 
allege the requisite jurisdictional facts, with leave 
to amend and with directions to the lower court 
to dismiss for lack of jurisdiction if application for 
amendment should not be made within a reason¬ 
able time.®®-® Although the answer admitted di¬ 
versity of citizenship and existence of the requisite 
jurisdictional amount, the court of appeals may 
permit the pleadings to be amended in the court 
below so as to present a jurisdictional issue.®^ 

A motion to remand in order that plaintiff might 
amend his petition will be denied where, even if 
the desired allegation were made and proof offered 
in support thereof, plaintiff would still be entitled 
to judgment on the pleadings.®i-® Furthermore, 
where judgment was reversed for want of juris¬ 
diction in a case arising under the laws of the Unit¬ 
ed States, the court of appeals cannot allow an 
amendment to show jurisdiction based on diversity 


misnomer, orders of dismissal would 
be reversed In both cases, with direc¬ 
tion to permit plaintiff to amend the 
process and pleading: so as to describe 
defendant correctly, but reviewing 
court required one or the other of the 
actions to be dismissed. 

U.S.—^U. S. V. A. H. Fischer Lumber 
Co., C.C.A.S.C., 162 F.2d 872. 

Proper parties 

Absence of parties other than those 
Indispensable to court’s jurisdiction 
is not ordinarily ground for dismiss¬ 
al, but the procedure on appeal usu¬ 
ally is a remand of the case in order 
that proper parties may be brought 
in. 

U.S.—Capital Fire Ins. Co. of Cal. v. 
Langhorne. C.C.A.Mlnn.. 146 F.2d 
237. 

After erroneous mliag on demurrer 

Where a district court erroneously 
held on demurrer to a bill that a cer¬ 
tain person was not a necessary par¬ 
ty. on reversal of the final decree in 
the case complainant is entitled to 
amend the bill by making such per¬ 
son a party. 

U.S.—Brown v. Fletcher. N.Y., 23X 
F. 92, 146 C.C.A. 280. 

66. U.S.—Isenberg v. Trent Trust 
Co., C.C.A.Hawaii, 31 F.2d 553, cer¬ 
tiorari denied Trent Trust Co. v. 
Isenberg, 49 S.Ct. 479, 279 U.S. 862, 
73 L.Ed. 1001. 

67. U.S.—^Isenberg v. Trent Trust 
Co., supra. 
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68. U.S.—^Alderman v. Elgin, J. & 

E. Ry. Co.. C.C.A.I11., 125 F.2d 971. 

25 C.J. p 780 note 18. 

69. U.S.—Bee Mach. Co. v. Freeman, 
C.C.A.Mass., 131 F.2d 190, affirmed 
€3 S.Ct. 1146, 319 U.S. 448, 87 L.Ed. 
1509, rehearing denied 64 S.Ct. 27, 
320 U.S. 809, 88 L.Ed. 489—Interna¬ 
tional Ladies’ Garment Workers’ 
Union v. Donnelly Garment Co., C. 
C.A.MO., 121 F.2d 561—Levering & 
Garrigues Co. v. Morrln, C.C.A.N.Y., 
61 P.2d 115. 

25 C.J. p 780 note 19. 

60. U.S.—Fred Macey Co. v. Macey, 
Mich., 135 F. 726, 68 C.C.A. 363— 
Less V. English, Ark., 85 F. 471, 29 
C.C.A. 275. 

25 C.J, p 781 note 20. 

60.5 U.S.—Dowling Bros. v. An¬ 
drews, C.C.A.Ill., 19 F.2d 961. 

Reversal with direction to dismiss 
for want of jurisdiction generally 
see supra § 301(20). 

61. U.S.—Harllee v. City of Gulf¬ 
port, C.C.A.Miss., 120 F.2d 41. 

61.6 U.S.—Globe Indem. Co. v. Lib¬ 
erty Mut. Ins. Co., C.C.A.Pa., 138 

F. 2d 180. 

68 . U.S.—International Ladies’ Gar¬ 
ment Workers’ Union v. Donnelly 
Garment Co., C.C.A.Mo., 121 F.2d 
561. 

63. U.S. — International Ladies’ Gar¬ 
ment Workers’ Union v. Donnelly 
Garment Co., supra. 

64. U.8.—^International Ladies’ Gar¬ 


ment Workers’ Union v. Donnelly 
Garment Co., supra. 

64.50 U.S.—^McClendon v. Straub, C. 
A.6, 193 P.2d 596, rehearing denied 
194 F.2d 1008. 

Administrator appointed, pending ap. 
peal 

Where plaintiff sought to have cer¬ 
tain property, alleged to have been 
owned by decedent at time of his 
death, sold and proceeds divided 
among joint owners or tenants in 
common, and district court found 
that property could not be equitably 
partitioned without a sale and or¬ 
dered realty sold, but pending appeal 
an administrator of the estate was 
appointed, judgment, in so far as it 
orders property sold for division 
should be vacated so as to afford op¬ 
portunity for such administrator ei¬ 
ther to Intervene or to be joined as 
party defendant and thereby permit 
property to be sold free from possi¬ 
bility of being liable for debts of de¬ 
cedent. 

U.S.—^McClendon v. Straub, supra. 

65. U.S.—Franz v. Buder, C.C.A.Mo., 
11 F.2d 854, certiorari denied Bu¬ 
der V. Franz, 47 S.Ct. 469, 273 U.S. 
766, 71 L.Ed. 876. 

Misnomer 

Where trial court erroneously de¬ 
nied leave to amend misnomer of 
corporate defendant, and dismissed 
the action, and plaintiff brought an¬ 
other action which trial court also 
erroneously dismissed because of 


of citizenship,nor can that court direct or in¬ 
struct the court below with respect to the exercise 
of its discretion in granting or denying leave to 
make such an amendment;®® and the former stat¬ 
ute which permitted an appellate court to allow an 
amendment only when diversity of citizenship had 
been defectively alleged was not applicable in such 
case.®^ 

d. Leave or Direction to Cure Defect of Parties 

A cause may be remanded In order that additional 
parties may Intervene or be joined as defendants or in 
order that a defect of parties may be cured by amend¬ 
ment. 

A cause may be remanded in order that additional 
parties may intervene or be joined as defend- 
ants,®4®® or in order that a defect of parties may 
be cured by amendment,®® but the court of appeals 
views with disfavor a motion to remand for addi¬ 
tional parties interposed after adverse decision on 
appeal,®® and will deny the motion where the par¬ 
ties are not indispensable.®'^ So the equitable pow¬ 
er of remanding with instructions to grant leave to 
amend the bill by adding a necessary party defend¬ 
ant will not be exercised in a case involving a pub¬ 
lic contract, work under which has, before the de- 
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cision on appeal, progressed to the extent that large 
public interests are involved, where complainant’s 
attention was previously called to the defect of par- 
lies and he made no offer to amend.®^*® 

e. Betention of Jurisdiction 

A cause may be remanded to the district court wittr 
directions to retain Jurisdiction for certain purposes or 
to exercise its discretion with respect to retention of 
Jurisdiction. 

A cause may be remanded to the district court 
with directions to exercise its discretion with re- 
sptet to retention of jurisdiction, and if it should 
determine to retain jurisdiction, to decide the cause 
on the merits.®8 So a cause may be remanded to 
the district court with directions to retain jurisdic¬ 
tion pending determination of a question of state 
law by a state court,®®-® or to retain jurisdiction for 
a reasonable time to afford the parties an oppor- 
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tunity to exhaust available state remedies,®*-^® or 
to seek in the state courts the answers to the ques¬ 
tions of law involved;®®-^® or the case may be re¬ 
manded to the district court with instructions to 
hold it or stay proceedings while other proceedings 
are pending before an administrative officer or 
agency,®®*2® such as the administrator of the wage 
and hour division®®*^^ or the interstate commerce 
commission.®®*®® 

f. Further Evidence, Findings, or Conclusions 

The court of appeals may remand the cause to the 
trial court for the taking of further evidence or the mak¬ 
ing of findings of fact and conclusions of law. 

When warranted by the circumstances of the 
particular case, the court of appeals may remand 
the cause to the trial court for the taking of further 
evidence,®®*®® or the making of findings of fact®®*®® 


67.5 D.C.—Hyman v. Rudolph, 281 
F. 1017, 52 App.D.C. 105. 

68. U.S.—Yuba Consol. Gold Fields 
V. Kilkeary. C.A.Cal., 206 F.2d 884 
—Ga.sey v. American Export Hines. 
C.A.N.Y., 176 F.2d 337, certiorari 
denied 70 S.Ct. 189, 338 U.S. 885, 94 
H.Ed. 644—Fleming v. Harrison, C. 
C.A.Mo., 162 F.2d 789—The Wilja, 
C.C.A.N.Y., 113 F.2d 646, certiorari 
denied O/Y Wipu v. Dreyfus, 61 S. 
Ct. 64, 311 U.S. 687, 86 L.Ed. 444. 
Remand without decision see supra 9 
301(6). 

SCotion for voluntary dismissal 

Where federal district court had 
denied plaintiff’s motion for volun¬ 
tary dismissal in a removed case on 
the erroneous ground that defendant 
had acquired a right to be tried in 
federal court, of which he could not 
be deprived, court of appeals would 
not undertake to determine the ques¬ 
tion whether dismissal should be al¬ 
lowed, and if so, the terms thereof, 
but case would be remanded in order 
that trial court might exercise its 
discretion with reference to such 
motion. 

U S,—Grivas v. Parmelee Transp. Co., 
C.A.I11., 207 F.2d 334, certiorari 

denied Parmelee Transp. Co. v. 
Grivas, 74 S.Ct. 477, 347 U.S. 913, 
98 L.Ed. 1069. 

.68.5 U.S.—Paris v. Metropolitan 
Life Ins. Co., C.C.A.N.Y., 167 F.2d 
834, certiorari denied 69 S.Ct. 63, 
336 U.S. 827, 93 L.Ed. 381—U. S. 
V. 26.936 Acres of Land, More or 
Less, in Borough of Edgewater, 
Bergen County, N. J., C.C.A.N.J., 
163 F.2d 277—U. S. v. 160.29 Acres 
of Land, More or Less, in Milwau¬ 
kee County, Wis., C.C.A.Wis., 135 F. 
2d 878. 

«68J10 U.S.—Cooper v. Hutchinson, C. 
184 F.2d 119. 


Admixiistrative remedy 

U.S.—Peay v. Cox, C.A.Miss., 190 F. 
2d 123, certiorari denied 72 S.Ct. 
230, 342 U.S. 896, 96 L.Ed. 671. 

68.15 U.S.—Yellow Cab Co. v. City 

of Chicago. C.A.I11., 186 F.2d 946— 
Cowling V. Deep Vein Coal Co., C. 
A.Ind., 183 F.2d 652. 

68.20 U.S.—Lovvom V. Miller, C.A. 
Ala., 215 F.2d 601. 

6&25 U.S.—Lovvorn v. Miller, supra. 
68.30 U.S.—^U. S. v. Chesapeake & O. 

Ry. Co.. C.A.Va., 242 F.2d 732. 

68.50 U.S.—^Mitchell v. Hooper 
Const. Co.. C.A.Fla., 265 F.2d 281 
—Matanuska Val. Lines, Inc. v. 
Neal. C.A.Alaska. 256 F.2d 632— 
Criscuolo V. U. S., C.A.I11., 250 F. 
2d 388—Haskell Plumbing & Heat¬ 
ing Co. V. Weeks, C.A.Alaska, 237 
F.2d 263—^Ford Motor Co. v. M. L. 
Cottingham, Inc., C.A.Ohio. 228 F. 
2d 911—Tobin v. Edward S. Wag¬ 
ner Co., C.A.N.Y., 187 F.2d 977— 
Tower Realty Co. v. City of East 
Detroit, Mich., C.A.6, 185 F.2d 590, 
opinion supplemented on other 
grounds 188 F.2d 363—Stauffer v. 
Exley, C.A.Cal., 184 F.2d 9C2— 
Girard Trust Co. v. Windt, C.A.N. 
Y. 178 F.2d 359—^U. S. ex rel. Col¬ 
lins V. Ashe. C.A.Pa., 176 F.2d 606 
—Feinberg v. White, C.A.Fla., 173 
F.2d 585, certiorari denied 70 S.Ct. 
60. 338 U.S. 818. 94 L.Ed. 496*—U. 
S. V. Barndollar & Crosbie, C.C.A. 
Okl., 166 F.2d 793—Porter v. Leven- 
thal, C.C.A.N.Y.. 160 P.2d 62—Re¬ 
finery Equipment v. Wickett Refin¬ 
ing Co., C.C.A.Tex., 168 F.2d 710— 
Bowles V. Wheeler, C.C.A.Or., 162 
F.2d 34, certiorari denied 66 S.Ct. 
265, 326 U.S. 776, 90 L.Ed. 468— 
Sammons v. Colonial Press, C.C.A. 
Mass., 126 F.2d 341. 

D.C.—^Major v. Shaver, 187 F.2d 211, 
88 U.S.App.D.C. 148—Boss v. Har¬ 
dee, 93 F.2d 234, 68 App.D.C. 75. 
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68.55 U.S.—Lee Hon Lung v. Dulles, 
C.A.Hawaii, 261 F.2d 719—Cash 
Dividend Check Corp. v. Davis, C. 
A.Cal., 247 F.2d 458—Gomez v. U. 
S., C.A.Ill., 246 F.2d 878—Civil 
Aeronautics Bd. v. Friedkin Aero¬ 
nautics, Inc., C.A.Cal.. 246 P.2d 173 
—^U. S. for Use and Benefit of Bur¬ 
ton Mill and Cabinet Works v. A. 
J. Rife Const. Co. and Associates, 
C.A.Tex., 233 P.2d 789—Stella v. 
Graham-Paige Motors Corp., C.A. 
N.Y., 232 F.2d 299, certiorari de¬ 
nied 77 S.Ct. 46, 352 U.S. 831, 1 L. 
Ed.2d 52—Wilson v. U. S., C.A.N.T., 
229 F.2d 277—Kweskin v, Finkel- 
stein, C.A.I11., 223 F.2d 677—Lee 
Shew V. Brownell. C.A.Cal., 219 F. 
2d 301—Hunter Douglas Corp. v. 
Lando Products, C.A.Cal., 216 F.2d 
372—Smith v. Dravo Corp., C.A.Ill., 
208 F.2d 388—Takehara v. Dulles, 
C.A.Wash., 206 F.2d 560—Kupper- 
man v. M. & J. Becker, Inc., C.A. 
N.Y., 198 F.2d 765—Transit Adver¬ 
tisers V. New York, N. H. & H. R. 
Co., C.A.N.Y., 194 F.2d 907, 81 A.L. 
R.2d 1102, certiorari denied New 
York, N. H. & H. R. Co. V. Transit 
Advertisers, 73 S.Ct. 11, 844 U.S. 
817, 97 L.Ed. 636—Great Northern 
Ry. Co. v. Melton. C.A.Mont, 198 
F.2d 729—International Union of 
Elec. Radio & Mach. Workers, CIO 
V. United Elec. Radio & Mach. 
Workers of America, C.A.Mlch., 192 
F.2d 847—Steccone v. Morse-Star- 
rett Products Co., C.A.Cal., 191 F. 
2d 197—Maher v. Hendrickson, C. 
A.Ill., 188 F.2d 700—Stauffer v. Bx- 
ley, C.A.Cal.. 184 F.2d 962—Mc¬ 
Clure V. O. Henry Tent & Awning 
Co., C.A.Ill., 184 F.2d 636—Girard 
Trust Co. V. Windt, C.A.N.T., 178 
F.2d 369—Paramount Pest Control 
Service v. Brewer, C.A.Or., 177 F.2d 
564—^U. S. V. Brooks, C.A.N.C., 176 
F.2d 482—Paramount Pest Control 
Service v. Bewer, C.A.Or., 170 F.2d 
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and conclusions of law.®8.60 go where jurisdiction¬ 
al facts do not appear in the appellate record, the 
court may direct them to be made to appear prop¬ 
erly to the court below, in default of which the 
case, after remand, should be dismissed for that 
reason.Where the court submits a cause of ac¬ 
tion arising in equity to a jury and the record shows 
that the trial court using its independent judgment 
would have been justified in disregarding the ver¬ 
dict, the mandate should not be for a new trial, but 
to require the trial court to make independent find¬ 
ings of fact and to enter judgment in accordance 
with its findings.®®-® 


§ 301(28).-Errors and Defects in 

Trial or Proceedings 

On reversal of a Judgment, order, or decree tor er¬ 
rors, defects, or Irregularities committed or occurring 
during the course of the trial or proceedings in the court 
below which can be satisfactorily corrected In no other 
way, the court of appeals will order a new trial or other 
appropriate proceedings. 

On reversal of a judgment, order, or decree for 
errors, defects, or irregularities committed or oc¬ 
curring during the course of the trial or proceed¬ 
ings in the court below, and which can be satis¬ 
factorily corrected in no other way, the court of 
appeals will usually order a new trial or other 
appropriate proceedings.^0 Under this rule new 
trials or other proceedings have been ordered be¬ 
cause of the trial of the case on the wTong theory 


663—U. S. V. Barndollar & Crosble. 
C.C.A.Okl., IGG F.2d 793—Skidmore 
V. John J. Casale, Inc., C.C.A.N.Y.. 
160 F.2d 627, certiorari denied 
S.Ct. 1205. 331 U.S. 812, 91 L.Ed. 
1832—Woodruff v. Heisor, C.C.A. 
Okl., 150 F.2d 873, certiorari denied 
66 S.Ct. 271. 326 U.S. 778, 90 L.Ed. 
471—People of Michigan ex rel. 
Vincent v. National Sur. Corp., C. 
C.A.Mich., 147 F.2d 997—Ordinary 
of State of New Jer.sey v. U. S. Fi¬ 
delity & Guaranty Co. of naltiinore, 
Md., C.C.A.N.J,. 136 F.2d 536—Haz- 
eltine Corporation v. General Mo¬ 
tors Corp., C.C.A.Del., 131 F.2d 34— 
Timetrust, Inc., v. Securities and 
Exchange Commission, C.C.A.Ark., 
130 F.2d 214, modified on other 
grounds 142 F.2d 744—Knapp v. 
Imperial Oil & Gas Products Co., 

C. C.A.W.Va., 130 P\2d 1—Heifer v. 
Corona Products, C.C.A.Ark., 127 
F.2d 612. 

D.C,—Von Der Heydt v. Rogers, 251 
F.2d 17, 102 U.S.App.D.C. 114— 

Fletcher v. Fletcher, 219 F.2d 768, 
95 U.S.App.D.C. 86—Major v. Shav¬ 
er, 187 P.2d 211, 88 U.S.App.D.C. 
148—Schilling v, Schwitzer-Cum- 
mins Co., 142 F.2d 82, 79 U.S.App. 

D. C. 20—National Savings & Trust 
Co, V. Shutack, 139 F.2d 371, 78 U. 
S.App.D.C. 232—Boss v. Hardee, 93 
F.2d 234, 68 App.D.C. 75. 

Cause remanded for: 

(1) Enlarging and clarifying find¬ 
ings of fact. 

U.S.—Irish v. U. S., C.A.Cal., 225 F. 
2d 3. 

(2) Specific findings of fact In lieu 
of those by reference to complaint. 
U.S.—U. S. V. Trubow, C.A.Cal., 196 

F.2d 161. 

(3) More specific findings. 

U.S.—Medigovich v. Pacific Mut. Life 
Ins. Co., C.A.Ariz., 236 F.2d 609. 

(4) District court to inform court 
of appeals as to whether finding was 
made on judge’s personal estimate of 
probabilities, without compulsion of 


state precedent, or as a result of 
such compuLsion. 

U.S.—Travelers Ins. Co. of Hartford 
V. Childs, C.A.N.Y., 252 F.2d 889. 

Remand for findings held unneces¬ 
sary 

U.S.—Carpenters Union, Local 131 v. 
Cisco Const. Co., C.A.Wa.sh., 2GG ?■*. 
2d 3G.5—Mitchell v. Ander.son, C.A. 
Cal., 235 P.2d 638, certiorari denied 
77 S.Ct. 223, 352 U.S. 926. 1 L.Ed.l’d 
IGl—Hahn v. Padre, C.A.Cal., 2:!"» 
F.2d 35G—Augello v, Dulb-s. C.A.N. 
Y., 220 F.2d 344—Woodruff v. Ileis- 
er, C.C.A.Okl., 150 F.2d 873, certio¬ 
rari denied G6 S.Ct. 271. 82G U.S. 
778, 90 L.Kd. 471—C. I. R. v. 

Wragg, C.C.A.l, 141 F.2d 038—Car¬ 
ter Coal Co. v. Litz, C.C.A.Va., 140 
F.2d 934. 

D.C.—Burman v. Lenkin Const. Co., 
149 F.2d 827, 80 U.S.App.D.C. 125. 
68.60 U.S.—Cash Dividend Check 
Corp. V. Davis, C.A.Cal., 247 F.2d 
458—Smith v. Dravo Corp., C.A. 
Ill., 208 F.2d 388—Paramount Pest 
Control Service v. Bewer, C.A.Or., 
170 F.2d 653—U. S. v. Barndollar & 
Crosble, C.C.A.Okl., 166 F.2d 7OS- 
Ordinary of State of New Jersey 
V. U. S, Fidelity & Guaranty Co. of 
Baltimore, Md., C.C.A.N.J., 136 F. 
2d 536—Heifer v. Corona Products, 
C.C.A.Ark., 127 F.2d 612. 

D.C.—Fletcher v. Fletcher, 219 F.2d 
768, 96 U.S.App.D.C. 86—National 
Savings & Trust Co. v. Shutack. 
139 F.2d 371, 78 U.S.App.D.C. 232. 
Amendment of conclUBlons and Jndg. 
ment 

Where court of appeals could not 
determine validity of conclusions of 
law and judgment without addition¬ 
al findings of fact, case would be re¬ 
manded with directions to enter fur¬ 
ther findings with leave to amend 
conclusions of law and Judgment to 
conform to findings. 

U.S.— Gillis V. Gillette, C.A.Alaska, 
177 P.2d 7. 

[69. U.S.—Columbian Nat. Life Ins. 
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Co. V. Harrison, C.C.A.Tcnn., 12 F. 
2d 986. 

69.5 D.C.—HurwiP: v, Hurwitz, 136 

F.2d 796, 78 U.S.App.D.C. 66, 14 8 
A.I..R. 226. 

70. U.S.—Grivas v. Parm^leo 
Transp. Co.. C.A .Til., 207 F.2d 331. 
certiorari denied 74 S.Ct. 477, 34 7 

U. S. 913, 98 li.Ed. lOOO—Yulia ('oii- 
.soi. Gold FieUl.s v. Kilkeary, C.A. 
Cal.. 206 F.2d SS4—Smith v* U. S.. 
C.C.A.Tex.. J53 F.2d 65.5—Bowle.^ 

V. Biiierman Dre.s.. C.C.A.Pa., 152 
P.2d 700—Bowlcfs v. Wheeler, C.C. 
A.Or., 152 h\2d 34. certiorari denied 
66 S.Ct. 265, 326 U.S. 775. 90 L.Ed. 
468—IMutual Reserve Life Ins. Co. 
V. Heidel, Mo., 161 F. 535, 88 C.C.A. 
477. 

Joint verdict and judgment 

Where Joint ven d id and judgment 
against two appellants i.s erronefius 
as to one of them, the judgment will 
be reversed and the case remanded, 
with directions to set aside such 
Judgment and permit the appellee to 
elect to become nonsuit against the 
succes.sful appellanl, and take judg¬ 
ment on the verdict against the other 
appellant, and If appellee does not so 
elect, then to set aside the verdict 
and order a new trial generally. 

—J- E. Taylor & Co. v. Empire 
Lighting Fixture Co., 273 F. 739, 51 
App.D.C. 11. 

71. U.S.—Hill V. Check, C.A.Tex., 
230 F.2d 104—.John Hancock Mut. 
Life Ins. Co. of Boston, Mass. v. 
Munn, C.A.Ark., 188 F.2d 1—Lati¬ 
mer V. S/A Industrlas Reunidas 
P. Matarazzo, C.A.N.Y., 176 F.2d 
184, certiorari denied 70 S.Ct. 141, 
338 U.S. 867, 94 L.Ed. 631—Hamil¬ 
ton Gas Co. V. Watters, C.C.A.W. 
Va., 76 F.2d 176. 

Error in Bulmiitting issne 
Where only one of two alleged 
grounds of negligence should have 
been submitted to jury which re¬ 
turned a general verdict for the ♦ 
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because the case was tried without a jury under the 
mistaken impression that it could not be tried any 
other way ;'^2 because it plainly appears that the 
case was not heard on the merits below because 
of error of the court in directing a verdict 
because of errors in the instructions to the jury;*^^ 
and for numerous other errors, defects, or mis¬ 
takes by counsel or the trial court or both, which 
have prevented such a full and proper trial or pro¬ 
ceeding as the law contemplates in order to do jus¬ 
tice to all parties concerned^® 

On the other hand, a new trial will not be ordered 
on account of errors, defects, or irregularities 
which can be satisfactorily corrected without such 
proceedings^® An appellate court reversing a 
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cause because of insufficiency of the evidence to 
sustain the judgment may or should grant a new 
trial.77 

On reversal of a judgment or decree, an appel¬ 
late court will usually remand for a new trial or 
for other appropriate proceedings, where one or 
more material issues or matters in the case were 
not fully litigated or passed on and determined at 
the trial either by the court or by the jury.*^® This 
rule, however, does not allow the parties to delay 
raising issues until the case is heard on appeal and 
then to have the case remanded for the determina¬ 
tion of such issues.*^® 

In many cases the court has, on reversal, re¬ 
manded the cause for a new trial or other pro- 


plalntift and there was no way to de¬ 
termine on which of the two issues 
the verdict was based, a new trial 
was required. 

U.S.-—Detroit, T. & I. R. Co. v. Ban¬ 
ning. C.A.Mich.. 173 F.2d 752, cer¬ 
tiorari denied 70 S.Ct. 54, 338 U.S. 
«15. 94 L.Ed. 493. and 70 S.Ct. 57, 
338 U.S. 815. 94 L.Ed. 493. 

'Trial held not on wrong theory 
Where claim for professional serv¬ 
ices was presented and tried on quan¬ 
tum meruit, and findings of fact, 
conclusions of law, and judgment, 
considered together, disclosed that 
court determined reasonable value of 
services, applied amount paid as a 
credit thereon, and awarded judgment 
for balance due, judgment was not 
subject to attack on ground that dis¬ 
position was made of case on theory 
that defendant had breached contract. 
tj.S.—Wyoming Ry. Co. v. Herring¬ 
ton, C.C.A.Wyo., 1G3 F.2d 1004. 

72. U.S.—Crouch v. U. S., C.C.A.Va., 
8 F.2d 435. 

73. U.S.—Republic of China v. Mer¬ 
chants' Fire Assur. Corporation of 
New York, C.C.A.China, 30 F.2d 
278. 

U.S. V. Metro-Goldwyn-Mayer 
Corporation, 19 C.C.P.A. Customs 
119. 

73.5 U.S.—Stofer v. Montgomery 
Ward & Co.. C.A.Mo., 249 F.2d 286 
—U. S. ex rel. and for Use and 
Benefit of Stanley v. Wimbish, C. 
C.A.N.C., 154 F.2d 773. 

74. U.S.—Zimmerman v. Mathews 
Trucking Corp., C.A.Ark., 205 P.2d 

—Thompson v. Camp, C.C.A.6, 
167 F.2d 733, certiorari denied 69 
S.Ct. 48, 335 U.S. 824, 93 L.Ed. 378 

_Maruska v. Maruska, C.C.A.Wis., 

156 F.2d 302—Shell Oil Co. v. 
Kamper, C.C.A.Miss., Ill F.2d 669. 

75. U.S.—Russell v. Monongahela 
Ry. Co., C.A.Pa., 262 F.2d 349—* 
Crowe v. Di Manno, C.A.Mass., 225 
p 2d 662—Donnelly Garment Co. v. 


N. L. R. B., C.C.A., 123 F.2d 216— 
Union Castle Mail S. S. Co. v. 
Thomsen. N.Y.. 190 F. 636, 111 C. 
C.A. 368. 

4 C.J. p 1198 note 21. 

Conduct of attorneys 
Where jury did not have opportu¬ 
nity fairly to pass on real issues be¬ 
cause of conduct of attorneys, judg¬ 
ment would be reversed and cause 
remanded for new trial, although 
conduct of attorneys for most part 
was unobjected to. 

U.S.—Robinson v. Pennsylvania R. 
Co., C.A.Pa., 214 F.2d 798. 

76. U.S.—Brown v. Moore, C.A.Pa., 
247 F.2d 711, certiorari denied 78 
S.Ct. 148, 355 U.S. 882, 2 L.Ed.2d 
112—Carpenter v. Durell, C.C.A. 
Tenn., 90 F\2d 67, certiorari denied 
Durell V. Carpenter, 58 S.Ct. 42, 302 
U.S. 721, 82 L.Ed. 557. 

77. U.S.—Sammons v. Colonial 
Press, C.C.A.Mass., 126 F.2d 341— 
U. S. V. Hall, C.C.A.Mass., 86 F.2d 
637, 

Northern Pac. Ry. Co. v. Van 
Dusen Harrington Co., D.C.Minn., 
34 P.2d 786. 

78. U.S.—Byrd v. Blue Ridge Rural 
Elec. Co-op.. Inc., S.C., 78 S.Ct. 893, 
366 U.S. 525, 2 L.Ed.2d 953, rehear¬ 
ing denied 78 S.Ct. 1366, 357 U.S. 
933. 2 L.Ed.2d 1375. 

Krelelsheimer v. Cohen, C.A.W. 
Va., 262 F.2d 330—Mayer v. Chase 
Nat. Bank of City of New York, C. 
A.N.Y.. 233 P.2d 468, certiorari de¬ 
nied 77 S.Ct. 64, 362 U.S. 841, 1 L. 
Ed.2d 68—Smith v. Dravo Corp., C. 
A.I11., 208 F.2d 388—Takehara v. 
Dulles, C.A.Wash., 206 F.2d 560— 
U. S, v. Trubow, C.A.Cal., 196 P.2d 
161—Dunnington v. First Atlantic 
Nat. Bank of Daytona Beach, C.A. 
Fla., 196 F.2d 1017—Great North¬ 
ern Ry. Co. V. Melton, C.A.Mont., 
193 F.2d 729 — Steccone v. Morse- 
Starrett Products Co., C.A.Cal., 191 
P.2d 197—Joseph E. Seagram & 
Sons v. Bynum, C.A.Ark., 191 F.2d 
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6—Frieze v. West Am. Ins. Co., C. 
A.Mo., 190 F.2d 381—Hunter v. 
Scruggs Drug Store, C.C.A.N.C., 113 
F.2d 971—City of New Port Richey 
V, Fidelity & Deposit Co. of Mary¬ 
land, C.CA.Fla.. 106 F.2d 348, 123 
A.L.R. 1352—Christian v. Waialua 
Agr. Co., C.C.A.Hawaii. 93 F.2d 603, 
rehearing denied 94 F.2d 806, re¬ 
versed on other grounds 69 S.Ct. 
21. 305 U.S. 91, 83 L.Ed. 60, rehear¬ 
ing denied 69 S.Ct. 240, 305 U.S. 
673, 83 L.Ed. 436—Waialua Agr. 
Co. V. Christian, C.C.A.Hawaii, 93 
P.2d 603, rehearing denied 94 P.2d 
806, reversed on other grounds 69 
S.Ct. 21, 305 U.S. 91, 83 L.Ed. 60, 
rehearing denied 69 S.Ct. 240, 305 
U.S. 673, 83 L.Ed. 436—U. S. v. 
Lewis County, C.C.A.Idaho, 95 F. 
2d 236, rehearing denied 96 F.2d 
238—U. S. V. Nez Perce County, C. 
C.A.Idaho, 96 F.2d 232, rehearing 
denied, 95 F.2d 238—^Edward Hines 
Yellow Pine Trustees v. Stewart, 
C.C.A.Miss., 46 F.2d 910, certiorari 
denied Stewart v. Edward Hines 
Yellow Pine Trustees, 61 S.Ct. 664, 
283 U.S. 861, 76 L.Ed. 1466—Youngs 
Rubber Corporation v. C. I. Lee & 
Co., C.C.A.N.Y., 45 P.2d 103—Venice 
Hunting & Trapping Co. v. Salino- 
vich, C.C.A.La., 16 F.2d 121—Wil¬ 
son V. Spencer, C.C.A.Tex., 261 P. 
357—Hawkins v. Dannenberg Co., 
Ga., 253 P. 629, 165 C.C.A. 199— 
Fifth Third Nat. Bank v. Johnson, 
Ohio, 219 F. 89, 134 C.C.A. 529. 
D.C.—Bunn v. Werner, 210 F.2d 730, 
93 U.S.App.D.C. 863—Shannon v. 
U. S., 206 F.2d 479, 93 U.S.App.D. 

C. 4—Furr v. Herzmark, 206 P.2d 
468, 92 U.S.APP.D.C. 350—Major v. 
Shaver, 187 P.2d 211, 88 U.S.App. 

D. C. 148. 

4 C.J. p 1201 note 42. 

79. U.S.—^Victory v. Manning, C.C. 
A.N.J., 128 P.2d 416—U. S. v. Ro- 
diek, C.C.A.N.Y., 120 F.2d 760, af¬ 
firmed 62 S.Ct. 793, 316 U.S. 783, 86 
L.Ed. 1190, rehearing denied 62 S. 
Ct. 940, 316 U.S. 707. 86 L.Ed. 1774. 
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ccedings, where the findings of fact were so im¬ 
perfect that an appellate court could not base a 
judgment thereon. 

On reversal of an order erroneously denying a 
new trial, the case will be remanded with directions 
that the court pass on or decide the motion, where 
it has not fully and properly considered it on its 
merits.81 So the court of appeals may remand with 
directions to reconsider a motion based on the 
ground that the verdict was contrary to the weight 
of the credible evidence where the trial judge, 
without discussing the weight of the evidence, de¬ 
nied the motion on the untenable ground that he 
was not free to reweigh the evidence.^i-S 

Imperfect record. If the record is so imperfect 
or confused that the appellate court cannot render 
judgment with safety to the rights of the parties, 
a new trial or other proceedings will often be or- 

dered.82 

§ 301(29). - Compelling or Directing 

Restitution 

On reversal the district court may be directed to 
order restitution or to exercise its discretion with respect 
to ordering restitution. 

On reversal of a judgment of the district court 
the court of appeals may, when warranted by the 
circumstances, direct the lower court to order 
restitution;82.60 and where the district court im¬ 


properly determined that it had no jurisdiction to- 
order restitution, the court of appeals may reverse 
and remand so that the court below may exercise 
the discretion that belongs to it.^- Where the 
amount of a tax alleged due was impounded pend¬ 
ing an appeal involving the validity of the taxing 
statute, on determination of the appeal in the tax¬ 
payer’s favor, the court of appeals will not direct 
payment of the impounded funds, but will leave 
the matter to the determination of tlie district court,, 
where interventions had been filed l)y parties claim¬ 
ing an interest in the impounded funds.83 

§ 301(30). - Effect of Reversal 

The affect of a general and unqualified reversal of 
a Judgment, order, or decree Is to nullify it completely 
and to leave the case standing as if it had never been 
rendered, but a reversal does not ordinarily control the 
interests of parties who did not Join, or were not made 
parties to, the appeal. 

To reverse a judgment means to overthrow it 
by a contrary decision, to make it void, to undo or 
annul it for error.®3.50 While a judgment of re¬ 
versal is not an adjudication by the appellate court 
of any other than the questions discussed and de- 
cided,83.56 the effect of a general and unqualified re¬ 
versal of a judgment, order, or decree is to nullify 
it completely and to leave the case standing as if 
such judgment, order, or decree had never been 
rendered.*^ An order which was reversed in toto 


80. U.S.—Travelers Ins. Co. of 
Hartford v. Childs, C.A.N.Y., 262 
F.2d 889—Stella v. Graham-Paige 
Motors Corp., C.A.N.Y., 232 F.2d 
299, certiorari denied 77 S.Ct. 46, 
352 U.S. 831. 1 L.Ed.2d 52—Inter¬ 
national Union of Elec., Radio & 
Mach. Workers, CIO v. United Elec., 
Radio & Mach. Workers of Amer¬ 
ica. C.A.Mich., 192 F.2d 847—Maher 
V. Hendrickson, C.A.Ill., 188 F.2d 
700—Kistler v. Gingles. C.A.Ark., 
171 F.2d 912—^King v. Richardson. 
C.C.A.N.C., 136 F.2d 849, certiorari 
denied 64 S.Ct. 91. 320 U.S. 777, 88 
L.Ed. 466—Selby Oil & Gas Co. v. 
Railroad Commission of Texas, C. 
C.A.Tex., 128 F.2d 334, reversed on 
other grounds 63 S.Ct. 1114, 319 U. 
S. 348, 87 L.Ed. 1443, rehearing de¬ 
nied 63 S.Ct. 1443, 320 U.S. 214, 87 
L.Ed. 1851—U. S. V. Otley, C.C.A. 
Or., 127 F.2d 988—^V^yant v. Cald¬ 
well, C.C.A.W.Va., 86 F.2d 357, cer¬ 
tiorari denied 57 S.Ct. 673, 300 U.S. 
675, 81 L.Ed. 880—Wessel v. Sem¬ 
inole Phosphate Co., C.C.A.N.C., 13 
F.2d 999—Border Gas Co. v. Wind¬ 
row, C.C.A.Tex., 3 F.2d 974. 

D.C.—Pike V. Ruby Foo’s Den, Inc. of 
Md., 232 F.2d 683, 98 U.S.App.D.C. 
126. 

4 C.J. p 1201 note 44. 


81. U.S.—Felton v. Spiro, Tenn., 78 
F. 676, 24 C.C.A. 321. 

4 C.J. p 1202 note 62. 

81.5 U.S.—Magee v. General Motors 
Corp., C.A.Pa., 213 F.2d 899. 

82. U.S.—Reward Cotton Mills, Inc. 
V. C. I. R., C.A.4. 245 F.2d 314— 
Bowles V. Wheeler, C.C.A.Or., 152 
F.2d 34, certiorari denied 66 S.Ct. 
265, 326 U.S. 775, 90 L.Ed. 468— 
Western Union Telegraph Co. v. 
International Brotherhood of Elec- 
tric.al Workers, Local Union No. 
134, C.C.A.Ill., 133 F.2d 955—Will¬ 
ing V. Eveloff, C.C.A.Pa., 94 F.2d 
344, certiorari denied Eveloft v. 
Willing, 69 S.Ct. 70, 305 U.S. Cll, 
83 L.Ed. 389—Hamilton Gas Co. v. 
Watters, C.C.A.W.Va., 75 F.2d 176 
—Hughes v. Reed, C.C.A.Okl., 46 
F.2d 436—Doak v. Hamilton, C.C.A. 
N.C., 16 F.2d 774—Rialto Irr. Dist. 
v. Chellis, Cal., 246 F. 308, 169 C.C. 
A. 38—Rialto Irr. Dist. v. Stowell, 
Cal., 246 F. 294, 159 C.C.A. 24. 

D.C.—Riley v. Titus, C.A., 190 F.2d 
653, 88 U.S.App.D.C. 79, certiorari 
denied 72 S.Ct. 82, 342 U.S. 856, 96 
L.Ed. 644, rehearing denied 72 S. 
Ct. 179, 342 U.S. 889, 96 L.Ed. 667— 
Consolidated Radio Artists v. 
Washington Section, National 
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Council of Jewish Juniors, 105 F. 
2d 785, 70 App.D.C. 262—Maier v. 
Independent Taxi Owner’s Ass’n, 
96 F.2d 579, 68 App.D.C. 307— 

Fields V. Central Nat. Bank, 10 
App.D.C. 1. 

4 C.J. p 1202 note 62. 

82.50 U.S.—Tobin v. La Duke, C.A. 
Or., 190 F.2d 677. 

82.55 U.S.—Creedon v. Randolph, C. 
C.A.Fla., 166 F.2d 918. 

83. U.S.—Larabee Flour Mills Co. 
V. Nee, C.C.A.Mo., 81 F.2d 623. 

83.50 U.S.—Atlantic Coast Line R. 
Co. V. St. Joe Paper Co., C.A.Fla., 
216 F.2d 832, certiorari denied 75 
S.Ct. 622, 348 U.S. 963, 99 L.Ed. 
760, and Lynch v. Atlantic Coast 
Line R. Co., 75 S.Ct. 523, 348 U.S. 
963, 99 L.Ed. 761, and Conn v. At¬ 
lantic Coast Line R. Co., 75 S.Ct. 
524, 348 U.S. 963, 99 L.Ed. 751. 

83.55 U.S.—H F G Co, v. Pioneer 
Pub. Co., D.C.Ill., 7 F.R.D. 664. 

84. U.S.—Keller v. Hall, C.C.A.Ariz., 
Ill P.2d 129—Seeley v. Cornell, C. 
C.A.Tex., 90 P.2d 662—First Nat. 
Bank v. Southern Cotton Oil Co., 
C.C.A.Ga., 86 F.2d 33. 

French v. Edwards, C.C.Cal., 9 F, 
Cas.No.5,097, 4 Sawy. 125. 



36 C.J.S. 

hy the court of appeals is not res judicata as to the 
rights of any party whether or not his claim was 
involved in the appeal.®^*^ The general rule is 
that a lower court decree which is reversed does 
not protect parties acting thereunder prior to re- 
versal.^^-i® 

Where, on reversal, the appellate court renders 
or directs final judgment, the action is finally ter¬ 
minated and generally, when the court, finding 
under the law that no recovery can be had, uses 
the word '^reversed” without more, the term means 
that the case is at an end.86 If on plaintiff’s ap¬ 
peal a judgment on demurrer is reversed, the case 
stands as though the demurrer had been over- 
TuIed.S^ 

The general effect of a decision affirming as to 
•certain counts of the complaint and reversing and 
remanding as to others is to direct the district 
court to grant a new trial as to the latter counts, 
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but in retrying the case to avoid the errors for 
which the judgment on those counts was revers- 
ed.87.5 

A reversal does not ordinarily control the in¬ 
terests of parties who did not join, or were not 
made parties to, the appeal but where the 

rights of such parties were so interwoven and de¬ 
pendent as to be inseparable from the rights of 
those who were parties to the appeal, a reversal 
as to one operates as a reversal as to all.®® 

Dependent or independent judgments or pro¬ 
ceedings. On the reversal of a judgment, order, or 
decree, a dependent order, judgment, or proceeding, 
ancillary and accessory thereto, shares its fate and 
falls with it.®® This rule, however, will not oper¬ 
ate, by implication, to set aside a distinct and in¬ 
dependent judgment or proceeding, although it 
forms a part of the same litigation;®® and satis¬ 
faction of plaintiff’s judgment against defendant 


Allen V. Belford, D.C.Okl.. 35 F. 
Supp. Ill—Mutual Orange Distrib¬ 
utors V. Agriculture Prorate Com¬ 
mission of California, D.C.Cal., 30 
P.Supp. 937. 

•Cause remanded without specific di¬ 
rections standing in the lower 
court as if no judgment or decree 
had been rendered see infra § 301 
(35). 

•Case stands as untried 

Where district judge directed ver¬ 
dict after jury disagreed and were 
discharged, the directed verdict was 
merely the adjudication of the judge 
and it disappeared with a reversal of 
the judgment entered on It, and the 
ca.se would stand as untried. 

Xj.s.—Lesnik v. Public Industrials 
Corp., C.C.A.N.Y., 153 F.2d 783. 

Bates assailed as confiscatory 

Where district court, in dismiss¬ 
ing bill assailing water rates as con¬ 
fiscatory, determined that a prior 
valuation of water company's prop¬ 
erty remained applicable, although 
thirty-two months had Intervened 
and commodity values had risen, 
such determination was erroneous 
and required a reversal by court of 
appeals to permit district court to 
hear anew all questions pertinent to 
issue of confiscation, but such re¬ 
versal did not necessarily require a 
finding of confiscation. 

U.S.—McCart v. Indianapolis Water 
Co., Ind., 58 S.Ct. 324, 302 U.S. 419, 
82 L.Bd. 336. 

Satire decree reversed 

(1) Where decree awarding plain¬ 
tiff property Interest and allowing 
defendant lien thereon for purchase 
price was reversed on defendant’s 
appeal, that part of decree awarding 
defendant lien was necessarily re¬ 


versed, although plaintiff failed to 
take cross appeal. 

U.S.—Turner v. Kirkwood, C.C.A.Okl., 
62 F.2d 266, certiorari denied 53 S. 
Ct. 622, 289 U.S. 724. 77 L.Ed. 1474. 

(2) Where an interlocutory injunc¬ 

tion restrained defendant from in¬ 
fringing plaintiff’s patents and also 
from engaging in unfair competition, 
a decree of the court of appeals, re¬ 
versing the order of the district 
court granting the interlocutory in¬ 
junction, vacated the Injunction in 
so far as It restrained defendant 
from unfair competition, as well as 
that portion enjoining the infringe¬ 
ment of plaintiff’s patents, although 
the question of the propriety of re¬ 
straining unfair competition was not 
raised nor considered nor decided by j 
the court. 1 

U.S.—I. T. S. Rubber Co. v. Tee Pee 

Rubber Co., C.C.A.Ohlo, 295 F. 479. 

(3) In action by employees against 
railroad for alleged breach of collec¬ 
tive agreement, where district court 
rendered summary judgment for de¬ 
fendant on ground that award of 
railroad adjustment board was con¬ 
clusive, judgment of court of appeals 
reversing judgment of district court 
but making no reference to the effect 
of such award must be held to have 
implicitly determined that none of 
the railroad’s contentions concerning 
such matter were valid. 

U.S.—Elgin, J. & E. Ry. Co. v. Bur¬ 
ley, Ill., 66 S.Ct. 1282, 325 U.S. 711, 
89 D.Ed. 1886, opinion adhered to 
66 S.Ct. 721, 327 U.S. 661, 90 D.Ed. 
928. 

84.5 U.S.—In re Pennsylvania Cen¬ 
tral Brewing Co., C.C.A.Pa., 185 F. 
2d 60. 

84.10 U.S.—^Wolfe v. National Lead 
Co., D.C.Cal.. 166 F.Supp. 883. 
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85. TT.S.—Herzberg's, Inc. V. Ocean 
Accident & Guarantee Corporation, 
C.C.A.Neb., 132 P.2d 438—Bastian 
V. Erickson. C.C.A.Utah, 114 F.2d 
338. 

riaal adjudication eziati where, on 
reversal, mandate requires entry of 
specific judgment. 

U.S.—Seagraves v. Wallace, C.C.A. 
Tex., 69 F.2d 163, certiorari denied 
Wallace v. Seagraves, 55 S.Ct. 80, 
203 U.S. 569, 79 L.Ed. 6G8, rehear¬ 
ing denied 55 S.Ct. 138, 293 U.S. 
630, 79 L.Ed. 716. 

86. U.S.—Walsh Const. Co. v. U. S. 
Guarantee Co., C.C.A.Iowa, 76 P.2d 
240, certiorari denied 66 S.Ct. 120, 
296 U.S. 605, 80 L.Ed. 428. 

87. U.S.—Wm. J. Friday & Co. v. 
U. S., C.C.A.Pa., 61 P.2d 370. 

87.5 U.S.—Strimling v. Stone. C.A. 

Minn., 194 F.2d 920. 

87.10 D.C.—SwofCord v. Internation¬ 
al Mercantile Marine Co., 113 F.2d 
179, 72 App.D.C. 225. 

88. U.S.—Maryland Casualty Co. v. 
City of South Norfolk, C.C.A.Va., 
54 F.2d 1032, rehearing denied and 
modified on other grounds 66 F.2d 
822, certiorari denied City of South 
Norfolk V. Maryland Casualty Co., 
52 S.Ct. 644, 286 U.S. 662. 76 L.Ed. 
1295. 

89. U.S.—Johnson V. Dlerks Lumber 
& Coal Co., C.C.A.Ark., 130 F.2d 116 
—^Williams Holding Co. v. Pennell, 
C.C.A.Fla., 86 F.2d 230—Speers 
Sand & Clay Works v. American 
Trust Co., C.C.A.Md., 20 F.2d 336. 

Future Fashions v. American 
Sur. Co. of N. T., D.C.N.Y., 68 F. 
Supp. 36. 

4 C.J. p 1205 note 11. 

90. U.S.—^U. S., for Use of A. S. 
Schulman Electric Co. v. Standard 
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which was not affected by reversal of judgment 
on a third-party claim brought on a contract of 
indemnity should not await the new trial ordered 
by the court of appeals on the third-party claim.^®-^ 

The reversal of a judgment setting aside another 
judgment does not ipso facto reinstate the invalidat¬ 
ed judgment.^O.io 

§ 301(31). Amendment, Modification, and 
Setting Aside of Its Judgment 
by Court of Appeals 

The court of appeals has Inherent power to amend 
or set aside its Judgment while it still has Jurisdiction 
over it. 

Ordinarily the court of appeals has inherent 
power to amend or vacate its judgment while it 
still has jurisdiction over it.^i Thus the court has 
authority to modify its decree on petition filed 
during the same term at which the decree was en¬ 
tered,^ 2 and it may do so without granting a re¬ 
hearing,^3 even though the change was prompted 
by an application for a rehearing accompanied by 
a supplemental transcript containing a petition for 
an injunction not included in the original tran- 
script.34 An order of reversal entered after the 
death of appellee which occurred after argument 
on appeal may be vacated and entered nunc pro 
tunc as of the date of argument on appeal.35 

An appellate court, after determining a cause on 
appeal and affirming the judgment will not direct it 


36 c.J.s. 

to be reopened by the lower court to admit new 
evidence unless such evidence is of a character 

.96 

clearly to show that the decision was erroneous; 
and the mandate will not be modified so as to re¬ 
mand for further proofs where it is not shown 
that the real facts were not correctly assumed in 
the opinion.37 The court of appeals should not 
alter or amend a previous decision thereof for 
supposed error therein on the comparative basis of 
the court’s possibly differing views with respect 
to either the merits or the law applicable thereto.37-5 

A modification of the ruling of the court of ap¬ 
peals may be sought only by a petition for a re- 
hearing38 or for a writ of certiorari to tlie Supreme 
Court seasonably made.38.5 

§ 301(32). Mandate and Proceedings in Low¬ 
er Court 

The mandate of the court of appeals is the order is¬ 
sued by that court directing the action to be taken or the 
disposition to be made of the cause by the lower court. 
It should conform to what the court decided, although 
no particular form is necessary; and the opinion of the 
court constitutes part of the mandate. 

In accordance with the rules governing the man¬ 
date and proceedings in the lower court after ap¬ 
peal in civil actions generally, discussed in Appeal 
and Error § 1958, the “mandate” of the appellate 
court, or “procedendo” as it is also known, is the 
order issued by the court of appeals on the decision 
of a cause on appeal directing the action to be tak- 


Accident Ins. Co., C.C.A.I11., 106 
F.2d 200. 

Unappealed Judgments 

U.S.—Federal Home Loan Bank of 
San Francisco v. Long Beach Fed¬ 
eral Sav. & Loan Ass’n, D.C.Cal., 
122 P.Supp. 401. 

90.6 U.S.—Ruddy v. New York Cent. 
R. Co., C.A.N.y., 224 F.2d 96, cer¬ 
tiorari denied 76 S.Ct. 137, 350 U.S. 
884, 100 L.Ed. 779. 

90.10 U.S.—M. T. Reed Const. Co. v. 
Virginia Metal Products Corp., C. 
A.Miss., 214 F.2d 127. 

91. U.S.—Twin Falls Salmon River 
Land & Water Co. v. Caldwell, Ida¬ 
ho, 45 S.Ct. 22, 266 U.S. 85, 69 L. 
Ed. 178. 

Wichita Royalty Co. v. City Nat. 
Bank of Wichita Falls, C.C.A.Tex., 
97 F.2d 249, affirmed 69 S.Ct. 420, 
306 U.S. 103, 83 L.Ed. 615—Si- 
monds v. Norwich Union Indemnity 
Co., C.C.A.Minn., 73 F.2d 412, cer¬ 
tiorari denied Norwich Union In¬ 
demnity Co. V. Simonds, 65 S.Ct. 
B07, 294 U.S. 711, 79 L.Ed. 1246. 
D.C.—^National Bank of Washington 
V. District of Columbia, 226 F.2d 
763, 96 U.S.APP.D.C. 399—Uline v. 


Ulinc, 205 F.2d 870, 92 U.S.App.D. 
C. 281. 

Juri.sdiction of court of appeals to 
vacate, modify, or correct judg¬ 
ment or mandate after remand see 
infra § 301(50). 

92. U.S.—Twin Falls Salmon River 
Land & Water Co. v. Caldwell, Ida¬ 
ho, 45 S.Ct. 22, 266 U.S. 85, 69 L. 
Ed. 178. 

American Smelting & Refining 
Co. V. Maloy, C.A.Tex., 199 F.2d 62 
—J. Greenebaum Tanning Co. v. 
National Labor Relations Board, C. 
C.A., 129 F.2d 487. 

D.C.—Paris v. Braden, 234 P.2d 40, 
98 U.S.APP.D.C. 219. 

Power to enter supplemental decree 
see infra § 301(50). 

93. U.S.—Twin Falls Salmon River 
Land & Water Co. v. Caldwell, Ida¬ 
ho, 45 S.Ct. 22, 266 U.S. 85, 69 L. 
Ed. 178. 

94. U.S.—Twin Falls Salmon River 
Land & Water Co. v. Caldwell, su¬ 
pra. 

95. U.S.—Madden v. La Cofske, C.C. 
A.Arlz., 72 F.2d 602. 

96. U.S.—Boro Hall Corp. v, Gener- 
1 al Motors Corp., C.C.A.N.Y., 130 F. 
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2d 196, certiorari denied 63 S.Ct. 
436, 317 U.S. 695, 87 L.Ed. BBC- 
City of Akron v. Bone, Ohio, 221 
F. 944, 137 C.C.A. 614. 

97. U.S.—Brocalsa Chemical Co. v. 
Langsenkamp, C.C.A.Ohio, 32 F.2d 
726. 

97.6 U.S.—Hartford-Ernpire Co. v. 
Hazel-Atlas Glass Co., C.C.A.Pa., 
137 F.2d 764, reversed on other 
grounds 64 S.Ct. 997, 322 U.S. 238, 
88 L.Ed. 1260, rehearing denied 64 
S.Ct. 1281, 322 U.S. 772, 88 L.Ed. 
1596, and motion denied Hartford- 
Ernpire Co. V. Shawkee Mfg. Co., 
147 P.2d 532—Hartford-Ernpire Co. 
V. Shawkee Mfg. Co., C.C.A.Pa., 137 
P.2d 764, reversed on other grounds 
64 S.Ct. 1014, 322 U.S. 271, 88 L.Ed. 
1269, rehearing denied 64 S.Ct. 
1281, 322 U.S. 772, 88 L.Ed. 1596, 
and motion denied, C.C.A. 147 F. 
2d 532. 

98. U.S.—^Woodworkers Tool Works 
V. Byrne, C.A.Cal., 202 F.2d 530— 
Western Maryland R. Co. v. Tait, 
D.C.Md., 53 F.2d 211, affirmed 63 S. 
Ct. 706, 289 U.S. 620, 77 L.Ed. 1405. 

98.6 U.S.—Western Maryland R. Co, 
V. Tait, supra. 
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•en or the disposition to be made of the cause by 
the lower court and a rule of court requiring 
the clerk of the court of appeals, after final de¬ 
termination, to issue a mandate or other proper 
process in the nature of a procedendo to the court 
below merely requires that the case be handed back 
to the trial court, so that that court may have ju¬ 
risdiction, which it lost on appeal, to record and 
carry out the judgment of the appellate court.^ 

Applicability of state practice. In accordance 
with the rule stated supra § 287, federal courts were 
not required under the Conformity Act, which has 
been superseded, as discussed in Federal Civil Pro¬ 
cedure § 26, to follow state practice with respect to 
procedure after reversal and remand of a cause.^-^ 

Form and requisites. The mandate should con¬ 
form and be restricted to what the court decided 
as between the parties before it.2 No particular 
form is necessary, and the mandate is to be drawn 
to suit the requirements of the particular case.^ 
It is not necessary to recite therein every step in 
the various stages of the cause.^ 

The opinion of the court constitutes a part of its 
mandate,5 particularly where the mandate contains 
a direction to proceed in accordance with the opin¬ 
ion,^ and, as apj)cars infra § 301 (33), is to be con¬ 
strued with it; and counsel are charged with 
knowledge of that fact, so that if the opinion makes 
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any misstatement or does not sufficiently cover the 
issues tried it is incumbent on counsel to bring such 
matters to the attention of the court by proper mo¬ 
tion to correct it.*^ 

By virtue of some court rules the bill of costs is 
annexed to the mandate to be collected by execu¬ 
tion, if necessary, in the lower court.® 

Time of issuance. The mandate may be withheld 
for a stated time to permit the losing party to pe¬ 
tition the Supreme Court for certiorari, and until 
final determination if certiorari should be granted;® 
and where there has been an extraordinary delay 
affecting the rights of a party the mandate may go 
down in less time than that provided by court rulc.^® 
However, the court of appeals will not withhold its 
mandate in order to permit the losing party to pro¬ 
cure legislation which would overcome the effect 
of the court’s decision.lO-5 Since, under Rule 62 (c) 
of the Federal Rules of Civil Procedure, 28 U.S. 
C.A., the district court can grant a temporary in¬ 
junction pending an appeal, and until the mandate 
of the court of appeals shall have reached it,^®-^® 
the court of appeals will not issue its mandate with 
undue haste and will not grant a motion for the is¬ 
suance of the mandate forthwith.^O-^^ 

Transfer of cause to law docket. After affirm¬ 
ance of a decree dismissing a bill in equity because 
of the existence of an adequate remedy at law, the 


99. U.S.—Exchange Mut. Life Ins. 
Co. V. Warsaw-Wilkinson Co., Pa., 
185 F. 487, 107 C.C.A. 587. 

1. TT.S.—Walsh Const. Co. v. U. S. 
<lurirantee Co., C.C.A.Iowa, 76 r.2d 
2 10, certiorari denied 56 S.Ct. 120, 
29() U.S. 605, SO L.Ed. 428. ^ 

1.5 U.S.—Manitowoc Malting Co. v. 
I'V’Uchtwaiiger, D.C.Wis., 196 F. 
506. 

2 . TT.S.—Sutherland v. Norris, C.C. 
A.Pa., 33 F.2d 890, certiorari de- 
iiifid Norris v. Sutherland, 48 S.Ct. 
562, 277 U.S. 602, 72 L.Ed. 1009. 

3. U.S. —Btssell Carpet-Swooper Co. 

V. Goshen Sweeper Co., Mich., 72 
F.2d 545, 19 C.C.A. 25—Goshen 

Sweeper Co. of Grand Rapids, Mich. 
V. Bissell Carpet-Sweeper Co., 
Mich., 72 F. 67, 19 C.C.A. 13. 

4 . U.S.—Andrews v. Thum, Mass., 
72 F. 290, 18 C.C.A. 566. 

5 . U.S.—Citizens Nat. Trust & Sav. 
Bank of Los Angeles v. U. S. Dis¬ 
trict Court, C.A.Cal., 215 P.2d 799— 
Swalley v. Addressograph-Multi- 
graph Corp., C.C.A.Ill., 168 F.2d 
585, certiorari denied 69 S.Ct. 481, 
335 U.S. 911, 93 L.Ed. 444—Ameri¬ 
can Surety Co. of New York v. 
Bankers’ Savings & Loan Ass’n of 
Omaha, Neb., C.C.A.Neb., 67 F.2d 


803, certiorari denied 64 S.Ct. 529, 
291 U.S. 678, 78 L.Ed. 106G—Mort¬ 
gage Loan Co. v. Livingston, C.C. 
A.Mo., 66 F.2d 636, certiorari denied 
Livingston v. Mortgage Loan Co., 
54 S.Ct. 121, 290 U.S. 685. 78 I..Ed. 
690—H. P. Coffee Co. v. Reid, Mur¬ 
doch & Co., C.C.A.Mo., 60 P''.2d 387 
—Great Northern Ry. Co. v. Gener¬ 
al Ry. Signal Co., C.C.A.Minn., 67 
F.2d 457. 

Moss v. Pennsylvania R. Co., D. 
C.Ind., 68 F.Supp. 740, affirmed, C. 
C.A., 158 F.2d 86, certiorari denied 
67 S.Ct. 1093, 330 U.S. 849, 91 L.Ed. 
1293. and Hook v. National Brick 
Co.. 67 S.Ct. 1094, 330 U.S. 849, 91 
L.Ed. 1293. 

6. U.S.—Federal Home Loan Bank 
of San Francisco v. Hall, C.A.Cal., 
225 F.2d 349, certiorari denied Mal- 
lonee, Bucklin and Fergus v. Fed¬ 
eral Home Loan Bank of San Fran¬ 
cisco, 76 S.Ct. 438, 350 U.S. 968, 100 
L.Ed. 840, rehearing denied 76 S. 
Ct. 708, 351 U.S. 921. 100 L.Ed. 
1462, appeal dismissed Long Beach 
Federal Sav. and Loan Ass’n v. 
Federal Home Loan Bank of San 
Francisco, 76 S.Ct. 709, 351 U.S. 
916, 922, 100 L.Ed. 1449—U. S. v. 
Iriarte, C.C.A.Puerto Rico, 166 F.2d 
800, certiorari denied 69 S.Ct. 36, 
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535 U.S. 816, 93 L.Ed. 371—U. S. v. 
Pan-American Petroleum Co., D.C. 
Cal., 24 F.2d 206. 

Larson v. General Motors Corp,, 
D.C.N.Y., 62 F.Supp. 286. 

7. U.S.—Simonds v. Norwich Union 
Indemnity Co., C.C.A.Minn., 73 P. 
2d 412, certiorari denied Norwich 
Union Indemnity Co. v. Simonds, 
55 S.Ct. 607, 294 U.S. 711, 79 L.Ed. 
1216—Mortgage Loan Co, v. Liv¬ 
ingston, C.C.A.Mo., 66 F.2d 636, cer¬ 
tiorari denied Livingston v. Mort¬ 
gage Loan Co.. 54 S.Ct. 121, 290 U. 
S. 685, 78 L.Ed. 590. 

8. U.S.—Corn Products Refining Co. 
v. Chicago Real Est., L. & T. Co., 
Ill., 185 P. 63, 107 C.C.A. 283. 

9. U.S.—International Ladie.s' Gar¬ 
ment Workers’ Union v. Donnelly 
Garment Co., C.C.A.Mo., 119 P.2d 
892, modified on other grounds 121 
P.2d 561. 

10. U.S.—Boerman v. Marrero, C.C. 
A.Puerto Rico, 27 P.2d 321. 

10.5 U.S.—Federal Deposit Ins. 
Corp. V. Alker, C.A.3, 169 P.2d 836. 

10.10 U.S.—U. S. V. El-O-Pathic 
Pharmacy, C.A.Cal.. 192 F.2d 62. 

10.15 U.S.-—U. S. V. El-O-Pathlc 
Pharmacy, supra. 
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order of remand may permit the transfer of the 
cause to the law docket and the recasting of the 
pleadings and may be so amended.il 

§ 301(33). - Construction and Operation 

in General 

Rules governing the construction and operation of an 
appellate mandate generally apply to the mandate and 
decree of the federal court of appeals. Its mandate has 
the same finality as that of the Supreme Court, and is 
to be Interpreted reasonably and in the light of the 
opinion. 

Rules governing the construction and operation 
of the mandate of an appellate court generally, 
discussed in Appeal and Error § 1963, have been 
applied to the mandate and decree of the federal 
court of appeals.! 1-50 Thus, in construing the 
mandate of the court of appeals, each provision of 


36 C.J.S. 

the mandate is to be construed in connection with* 
its other provisions and the issues that were before 
the court.!!-S5 Where the decision of the court of 
appeals is made by a divided court, the district court 
must follow the direction of the majority opinion 
notwithstanding the strength of the dissent.!!*^® 

The decree and mandate of the court of appeals 
have the same finality as those of the Supreme 
Court and the mandate is completely controlling 
as to all matters within its compass.! 2.5 

The mandate is to be interpreted reasonably,!^ 
and not in a manner to do injustice.!^ 

In construing the mandate or in otherwise deter¬ 
mining what was decided by the appellate court and 
what was ordered done, the opinion of the appellate 
court may be examined and consulted,!^ especially 


11. U.S,—Sanderson v. Postal Life 
Ins. Co. of New York, C.C.A.Colo.. 
72 F.2d 894. 

11.60 U.S.—^Aaron v. Cooper, D.C. 

Ark., 169 F.Supp. 325. 

11.56 Particular decisions construed 

Where mandate of the court of ap¬ 
peals directed that the board of di¬ 
rectors of a school district take af¬ 
firmative steps as the district court 
might direct to accomplish the Inte¬ 
gration of the school district in ac¬ 
cordance with the court’s prior or¬ 
ders, mandate when interpreted in 
connection with other provi.sions and 
issues that were before the court did 
not require the district court to di¬ 
rect that the high schools of the dis¬ 
trict be opened but did direct that 
when and if the high schools were 
opened, they must be operated on a 
nonsegregated system. 

U.S.—Aaron v. Cooper, D.C.Ark., 169 
P.Supp. 325. 

11.60 U.S.—Christiansen v. Chris¬ 
tiansen, D.C.Tex., 72 F.Supp. 421. 

12. U.S.—Nelson v. Lewis, D.C.N.Y., 
9 P.Supp. 406. 

12.5 U.S.—Holliday v. Pacific Atlan¬ 
tic S. S. Co.. D.C.Del., 117 F.Supp. 
729, affirmed, C.A., 212 F.2d 206— 
Mallonee v. Fahey, D.C.Cal., 117 P. 
Supp. 259. 

13. U.S.—^Wilkinson v. Massachu¬ 
setts Bonding & Insurance Co., C. 
C.A.Tex., 16 F.2d 66. 

D.C.—Eichberg v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, 285 P. 928, 62 App.D.C. 194— 
Knights of Pythias of North Amer¬ 
ica, South America, Europe, Asia, 
Africa, and Australia v. Grand 
Lodge of Knights of Pythias of 
North America, South America, 
Europe, Asia, and Africa, 265 F. 
453, 49 App.D.C. 303—District of 
Columbia v. Wa.shington Terminal 
Co., 47 App.D.C. 570. 


Partioular daoisious ooustrued 

U.S.—West V. Bank of Commerce & 
Trusts. aC.A.Va., 167 P.2d 664— 
Franklinville Realty Co. v. Arnold 
Const. Co., C.C.A.Fla., 132 F.2d 828. 
certiorari denied 63 S.Ct. 994, 318 

U. S. 791, 87 L.Ed. 1157, rehearing 
denied 63 S.Ct. 1156, 319 U.S. 781, 
87 L.Ed. 172.5—Piske v. Wallace, 
C.C.A.MO., 117 F.2d 149, certiorari 
denied 61 S.Ct. 1112, 313 U.S. 589, 
85 L.Ed. 1544—Louisville Trust 
Co. V. National Bank of Kentucky, 
C.C.A.Ky., 102 P.2d 137, certiorari 
denied 60 S.Ct. 76, .308 U.S. 564, 84 

L. Ed. 474—Illinois Bell Telephone 
Co. V. Slattery, C.C.A.IIl., 102 F.2d 
58, certiorari denied Slattery v. Il¬ 
linois Bell Telephone Co., 69 S.Ct. 
1045, 307 U.S. 648, 83 L.Ed. 1627— 
Millers’ Mut. Fire Ins. A.ss’n of Il¬ 
linois V. Bell, C.C.A.Minn., 99 F.2d 
289—Albert Pick-Barth Co. v. 
Mitchell Woodbury Corporation, C. 

C. A.Mass., 57 F.2d 96, certiorari de¬ 
nied Albert Pick-Barth Co. v. 
Mitchell Woodbury, 52 S.Ct. 503, 
286 U.S. 562, 76 L.Ed. 1288—Evans 

V. Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.Pa., 49 F.2d 86—Ameri¬ 
can Surety Co. of New York v. 
Rlner, C.C.A.Wyo., 269 F. 137—F. 

M. Davies & Co. v. Porter, S.D., 248 
F. 397, 160 C.C.A. 407. 

Federal Home Loan Bank of San 
Francisco v. Long Beach Federal 
Sav. & Loan Ass’n, D.C.Cal., 122 P 
Supp. 401—Mallonee v. Fahey, D.C. 
Cal., 117 F.Supp. 269—Hope Basket 
Co. V. Product Advancement Corp., 

D. C.Mich., 104 P.Supp. 444—In re 
Federal Water & Gas Corp., D.C. 
Del., 87 F.Supp. 289, certiorari de¬ 
nied Chenery Corp. v. Securities 
and Exchange Commission, 71 S.Ct 
41, 340 U.S. 831, 96 L.Ed. 610, and 
affirmed, C.A., In re Federal Wa¬ 
ter & Gas Corp., 188 F.2d 100. 
certiorari denied Chenery Corp. v 
Securities and Exchange Commis- 
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Sion, 71 S.Ct. 1018, 341 U.S. 953, 95 
L.Ed. 1375—Ander.son v. Mt. Cle¬ 
mens Pottery Co., D.C.Mich., 69 F. 
Supp. 710, certiorari dismissed U.^ 
S. V. Mt. Clemens Pottery Co., 67 
S.Ct. 1191, 331 U.S. 784, 91 L.Ed. 
1815, and appeal dismissed, C.C.A., 
162 P.2d 200—McCrea v. Nonweiler, 
D.C.Pa., 58 P.Supp. 81—Pacific Gas 
& Electric Co. v. Railroad Commis¬ 
sion of California. D.C.Cal., 26 P. 
Supp. 607—Plimpton v. Mattake- 
unk Cabin Colony, D.C.Conn., 9 F. 
Supp. 288. 

Texas Electric Service Co. v. 
Pairbank.?, Morse & Co„ D.C.Tex., 
36 F.2d 831—U. S. v. Pan-Ameri¬ 
can Petroleum Co., D.C.Cal., 24 P. 
2d 206. 

Ern.st V. Jewel Tea Co., D.C.III., 
13 F.R.D. 234. 

4 C.J. p 1212 note 55. 

14. U.S.—^Wilkinson v. Massachu¬ 
setts Bonding & Insurance Co., C.C. 
A.Tex., 16 P.2d 66. 

Obvious clerical error 
Where an obvious clerical error oc¬ 
curred in opinion of court of appeal.s 
in that district court was said to be 
empowered to entertain an applica¬ 
tion for a transfer of libel in per¬ 
sonam under inapplicable statute 
rather than under statute which was 
appropriate, district court would take 
the appropriate statute Into account 
on remand. 

U.S.—Untersinger v. U. S., D.C.N.Y., 
87 P.Supp. 632, affirmed, C.A., 181 
P.2d 953. 

15. U.S.—Federal Home Loan Bank 
of San Francisco v. Hall, C.A.Cal., 
225 P.2d 349, certiorari denied Mal¬ 
lonee, Bucklin and Fergus v. Fed¬ 
eral Home Loan Bank of San Fran¬ 
cisco, 76 S.Ct. 438, 360 U.S. 968, 100 
L.Ed. 840, rehearing denied 76 S.Ct. 
708, 351 U.S. 921, 100 L.Ed. 1452. 
appeal dismissed Long Beach Fed¬ 
eral Sav. and Loan Ass’n v. Feder- 
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vherc the remand is stated to be for further pro¬ 
ceedings in accordance with, in conformity to, or 
lot inconsistent with, the opinion,^® the opinion 
)eing deemed part of the mandate issued pursuant 
;o it, as appears supra § 301(32). Likewise, stat- 
ites affecting the mandates of the appellate court 
it the time of their issuance become part thereof 
ind must be read into them as if express provisions 
ivert inserted therein. 

The determination on appeal of an interlocutory 
Drdcr or decree does not operate as a decision of 
the matters involved in the main suit^*^ 

Effect of stay of mandate. The effect of a stay 
Df the mandate by the court of appeals is to con¬ 
tinue the status quo for the period specified in the 


§ 301(34).-Law of the Case 

a. In general 

b. Same or different facts or circum¬ 

stances 

c. State law 

a. In General 

Except at to matters addressed to the discretion or 
the trial court, the decision of the court of appeals be¬ 
comes the law of the case, and controls in alt subsequent 
trials or proceedings; and the doctrine applies at to ail 
points presented and decided in the case, and even as to- 
all questions that might have been raised. 

Except as to matters addressed to the discretion 
of the trial court, and not to the discretion of the 
appellate court,the decision of the court of 
appeals is the law of the case in further proceed¬ 
ings in the cause in the trial court^^ and in all sub- 


al Home Loan Bank of San Fran¬ 
cisco, 76 S.Ct. 709, 351 U.S. 916, 
922, 100 L.Ed. 1449—Independent 
Nall & Packing Co. v. Perry, C.A, 
7, 214 F.2d 670—In re Mutual Life 
Ins. Co. of N. Y., C.A.Fla., 188 F. 
2cl 424—Fleniken v. Great Ameri¬ 
can Indemnity Co., C.C.A.La., 142 
F.2d 938, certiorari denied 65 S.Ct. 
134, 323 U.S. 774. 89 L.Ed. 619— 
Great Northern Ry. Co. v. General 
Ry. Signal Co., C.C.A.Minn., 57 F. 
2d 457—Wilkinson v. Massachu¬ 
setts Bonding & Insurance Co., C. 
C.A.Tex., 16 F.2d 66. 

William Wrigley, Jr., Co. v. L. P. 
Larson, Jr., Co., D.C.Ill., B F.2d 731, 
modifled on other grounds, C.C.A., 
20 P.2d 830. 

4 C.J. p 1212 note 47. 

ConstrusA In ekitirety 

Mandate of appellate court and its 
opinion must be construed in their 
entirety and particularly with refer¬ 
ence to the issues which were before 
the court. 

U.S.—Gonzalez v. Bowie, C.C.A.Puer- 
toRico, 123 P.2d 887. 

Employment in nnllifloation of man- 
date 

Opinions of appellate courts are 
not to be employed In nullification of 
their mandates, but they are entitled 
to consideration in determining the 
effect of such mandates, even when 
preparation of the opinion is not le¬ 
gally required, and especially where 
it Is. 

U.S.—^Equitable Life Assur. Soc. of 
U. S. V. Gillan, D.C.Neb., 70 F. 
Supp. 640. 

Oonstmotlon of opinion 

Statement in opinion directing re¬ 
versal of judgment, that situation 
was as if no partial releases had 
been executed and placed of record, 
referred to situation as it existed at 
entry of the judgment appealed from, 
and would not prevent lessor-appel¬ 


lee from making releases effectual 

by accepting them. 

U.S.—Shell Oil Co. v. Coastal Club. 
C.C.A.La., 142 F.2d 245. 

16. U.S.—Federal Home Loan Bank 
of San Francisco v. Hall, C.A.Cal.. 
225 P.2d 349, certiorari denied Mal- 
lonec, Bucklin and Fergus v. Fed¬ 
eral Home Loan Bank of San Fran¬ 
cisco, 76 S.Ct. 438, 350 U.S. 968. 100 
L.Ed. 840, rehearing denied 76 S.Ct. 
708, 351 U.S. 921, 100 L.Ed. 1452, 
appeal dismissed Long Beach Fed¬ 
eral Sav. & Loan Ass’n v. Federal 
Home Loan Bank of San Francisco, 
76 S.Ct. 709. 361 U.S. 916, 922, 100 
L.Ed. 1449. 

Graff V. Boesch, C.C.Cal., 50 P. 
660. 

16.5 U.S.—Blair v. Durham, C.C.A. 
Tenn., 139 F.2d 260. 

17. U.S.—Canadian Club Corporation 
V. Canada Dry Ginger Ale, C.C.A. 
Pa., 60 F.2d 785, certiorari denied 
53 S.Ct. 319, 288 U.S. 699, 77 L.Ed. 
970 —A. D. Howe Mach. Co. v. Day- 
ton, W.Va.. 210 F. 801, 127 C.C.A. 
351. 

17.5 U.S.—^Algonquin Gas Transmis¬ 
sion Co, V. Bernards Tp. In Somer¬ 
set County. D.C.N.J.. 112 F.Supp. 86 . 

17.50 Applloatioa for temporary in. 
joactioa 

U.S.—Mesabi Iron Co. v. Reserve Min. 
Co., C.A.Mlnn., 270 P.2d 667—Ben¬ 
son Hotel Corporation v. Woods, 
C.C.A.Minn., 168 F.2d 694. 

18. U.S,—Bertha Bldg. Corp. v. Na¬ 
tional Theatres Corp„ C.A.N.Y., 269 
F.2d 785—Criscuolo v. U. S., C.A. 
Ill., 250 P.2d 388—Rexford v. Royal 
Indem. Co., C.A.Fla., 215 F.2d 693 
—In re U. S., C.A.Tex., 207 F.2d 
667—^A. M. Webb & Co. v. Robert P, 
Miller Co., C.A.Pa., 176 P.2d 678— 
Porter v. McColloch, C.C.A.Or., 164 
F.2d 876—Gipson v. Skelly Oil Co., 
C.C.A.Tex., 152 F.2d B 88 —Western 
States Mach. Co. v. S. S. Hep worth 
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Co., C.C.A.N.T.. 152 F.2a 79—Frank- 
lin Fire Ins. Co. of Philadelphia, 
Pa., V. Hanney, C.C.A.Wash., 14>- 
P.2d 150—Timetrust, Inc., v. Secu¬ 
rities and Exchange Commission, 
C.C.A.Cal., 142 F.2d 744—Herz- 
berg’s, Inc., v. Ocean Accident & 
Guarantee Corp., C.C.A.Neb., 132 P. 
2d 438—Virginia Electric & Power 
Co. V. N. L. R. B., C.C.A.4, 132 F. 
2d 390, affirmed 63 S.Ct. 1214, 319 
U.S. 633, 87 L.Ed. 1568, rehearing 
denied 64 S.Ct. 27, 320 U.S. 809, 88 
L.Ed. 489—Moyer v. ^tna Life Ins. 
Co., C.C.A.Pa., 126 F.2d 141—Ohio 
Oil Co. V. Thompson, C.C.A.Mo., 126- 
P.2d 831, certiorari denied 62 S.Ct. 
112, 314 U.S. 658. 86 L.Ed. 628— 
Stonega Coke & Coal Co. v. Price, 
C.C.A.W.Va., 116 F.2d 618—Mldland» 
Valley R. Co. v. Jones, C.C.A.Okl., 
115 F.2d 508—Bastian v. Erickson, 
C.C.A.Utah, 114 P.2d 338—Dravo- 
Contracting Co. v. James, C.C.A.W. 
Va,. 114 F.2d 242, certiorari denied 
61 S.Ct. 450, 312 U.S. 678, 86 L.Ed. 
1117, rehearing denied 61 S.Ct. 620, 
312 U.S. 714, 85 L.Ed. 1144—Tou- 
cey v. New York Life Ins. Co., C.C. 
A.Mo., 112 F.2d 927, certiorari de¬ 
nied 61 S.Ct. 440. 311 U.S. 643, 85 
L.Ed. 410, affirmed 61 S.Ct. 833, 313’ 
U.S. 538, 85 L.Ed. 1507, vacated on 
other grounds 61 S.Ct. 938, 313 U. 

S. 596, 85 L.Ed. 1549, reversed on 
other grounds 62 S.Ct. 139, 314 U. 

S. 118, 86 L.Ed. 100—Thornton v. 
Carter, C.C.A.Ark., 109 F.2d 316— 
Atchison, T. & S. F. R. Co. v, Bal¬ 
lard, C.C.A.Tex.. 108 ^^2d 768, re¬ 
hearing denied 109 F.2d 1012, cer¬ 
tiorari denied Ballard v. Atchison, 

T. & S. F. R. Co., 60 S.Ct. 1096. 310 

U. S. 646, 84 L.Ed. 1413—South. 

Florida Securities v. Seward, C.C. 
A.Fla., 103 F.2d 872—Clarke v. Or¬ 
der of United Commercial Travel¬ 
ers of America, C.C.A.Ga., 99 P.2d' 
457—State of Kansas ex rel. Beck 

V. Occidental Life Ins. Co., C.C.A. 
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Kan., 96 F.2d 936, certiorari de¬ 
nied 69 S.Ct. 63, 306 U.S. 603, 83 L. 
Ed. 383—City of Orlando v. Mur¬ 
phy, C.C.A.Fla., 94 F.2d 426-*Fed- 
eral Reserve Bank of Philadelphia 
V. Ocean City, C.C.A.N.J., 91 F.2d 
636, certiorari denied Ocean City 
V. Federal Reserve Bank of Phila¬ 
delphia, 58 S.Ct. 281, 302 U.S. 762, 
82 L.Ed. 681, rehearing denied 68 
S.Ct. 476, 302 U.S. 781, 82 L.Ed. 603, 
and opinion supplemented, C.C.A., 
Federal Reserve Bank of Philadel¬ 
phia V. Ocean City, N.J., 93 F.2d 
619—^Lauf V. E. G. Shinner & Co., 
C.C.A.Wis., 90 F.2d 260, reversed on 
other grounds 68 S.Ct. 678, 303 U. 
S. 323, 82 L.Ed. 872—Hunt v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 82 F.2d 668—Marion Steam 
Shovel Co. V. Bertino, C.C.A.Mo., 82 
F.2d 641, rehearing denied 82 F.2d 
946, certiorari denied 67 S.Ct. 17, 
299 U.S. 656, 81 L.Ed. 409—U. S. 
V. Bollman, C.C.A.Iowa, 81 F.2d 
1009—De Parcq v. Liggett & My¬ 
ers Tobacco Co., C.C.A.Minn., 81 
F.2d 777 —Mantle Lamp Co. of 
America v. Knapp-Monarch Co., C. 
C.A.Ill., 81 F.2d 428—Claiborne- 
Reno Co. v. E. I. Du Pont de Ne¬ 
mours & Co., C.C.A.Iowa, 77 F.2d 
665—General Motors Acceptance 
Corporation v. Mid-West Chevrolet 
Co., C.C.A.Okl., 74 P.2d 386—Fish¬ 
er V. Bank of America Nat. Trust 
& Savings Ass’n, C.C.A.Cal., 72 F. 
2d 635—Seagraves v. Wallace, C.C. 
A.Tex., 69 F.2d 163—^American 
Surety Co. of New York v. Bank¬ 
ers’ Savings & Loan Ass'n of Oma¬ 
ha, Neb., C.C.A.Neb.. 67 F.2d 803. 
certiorari denied 54 S.Ct. 629, 291 

U. S. 678, 78 L.Ed. 1066—In re N. 

V. Zuld-Holland.sche Scheepvaart 
Mattschappij of Rotterdam, C.C.A. 
Fla., 64 F.2d 915—^American Cyana- 
mid Co. V. Wilson & Toomer Fer¬ 
tilizer Co., C.C.A.Fla., 62 F.2d 1018, 
certiorari denied 53 S.Ct. 595, 289 

U. S. 735, 77 L.Ed. 1483—Northern 
Pac. Ry. Co. v. Van Dusen Har¬ 
rington Co., C.C.A.Minn., 60 F.2d 
394—H. P. CJofCee Co. v. Reid, Mur¬ 
doch & Co., C.C.A.Mo., 60 F.2d 387 
—Norfolk & W. Ry. Co. v. Hall. 
aC.A.W.Va., 57 F.2d 1004—Smyth 

V. Klauder, C.C.A.Pa., 62 F.2d 109, 
certiorari denied Klauder v. Smyth, 
62 S.Ct. 199, 284 U.S. 681, 76 L.Ed. 
676—International Brotherhood of 
Electrical Workers, Local No. 134 
V. Western Union Telegraph Co., 
C.C.A.Ill., 46 F.2d 736, certiorari de¬ 
nied 62 S.Ct. 13, 284 U.S. 630, 76 
L.Ed. 636—Clark v. Pond Creek 
Mill & Elevator Co., C.C.A.Ill., 36 
F.2d 86.5—Kunglig Jarnvagsstyrel- 
sen V. Dexter & Carpenter, C.C.A. 
N.Y., 32 F.2d 196, certiorari denied 
60 S.Ct. 32, 280 U.S. 679, 74 L.Ed. 
629—Pennsylvania Mining Co. v. 
United Mine Workers of America, 
C.C.A.Ark., 28 P.2d 851, certiorari 
denied 49 S.Ct. 263, 279 U.S. 841, 73 


L.Ed. 987—City of Seattle v. Puget 
Sound Power & Light Co., C.C.A. 
Wash., 15 F.2d 794, certiorari de¬ 
nied 47 S.Ct. 466, 273 U.S. 762, 71 
L.Ed. 874, and Puget Sound Power 
& Light Co. V. City of Seattle, 47 
S.Ct. 468, 273 U.S. 753, 71 L.Ed. 
874—Dunkley Co. v. Central Cali¬ 
fornia Canneries, C.C.A.Cal., 7 F. 
2d 972, certiorari denied 46 S.Ct. 
347, 270 U.S. 646, 70 L.Ed. 778— 
Luminous Unit Co. v. Freeman- 
Sweet Co.. C.C.A.I11., 3 F.2d 677— 
Finley v. United Mine Workers 
of America, C.C.A.Ark., 300 F. 972, 
modified on other grounds Corona¬ 
do Coal Co. V. United Mine Work¬ 
ers of America, 45 S.Ct. 661, 268 

U. S. 295, 69 L.Ed. 963—Bowling 

V. U. S., C.C.A.Okl.. 229 F. 438— 
Wing V. Sedgwick, D.C.Mass., 299 
F. 311, reversed on other grounds, 
C.C.A., 4 P.2d 177—Western Un¬ 
ion Telegraph Co. v. Czizek, C.C.A. 
Idaho. 286 F. 478, reversed on oth¬ 
er grounds 44 S.Ct. 328, 264 U.S. 
281, 68 L.Ed. 682—Bowling Green 
Trust Co. V. Virginia Passenger & 
Power Co., D.C.Va., 276 F. 965. af¬ 
firmed, C.C.A., Virginia Ry. & Pow¬ 
er Co. V. Davis, 281 F. 479. certio¬ 
rari denied 43 S.Ct. 247, 260 U.S. 
746, 67 L.Ed. 473—Browne v. Thorn, 
C.C.A.Ark., 272 F. 960, affirmed 43 
S.Ct. 36, 260 U.S. 137, 67 L.Ed. 171 
—^Edwards v. Bodkin, D.C.Cal., 267 
F. 1004, affirmed Bodkin v. Ed¬ 
wards, C.C.A., 265 F. 621, affirmed 
41 S.Ct. 268, 265 U.S. 221, 65 L.Ed. 
695—United Press Ass’ns v. Na¬ 
tional Newspapers Ass’n, Colo., 254 
F. 284, 165 C.C.A. 572—Coal & Iron 
Ry. Co. v. Reherd, W.Va., 226 F. 
441, 141 C.C.A. 271—National Bank 
of Commerce v. U. S., Wash,, 224 
F. 679, 140 C.C.A. 219, certiorari 
denied 36 S.Ct. 287, 241 U.S. 658, 
60 L.Ed. 1225—D’Arcy v. Jackson 
Cushion Spring Co., Mich., 212 F. 
889, 129 C.C.A. 409. 

Carter Products, Inc. v. Colgate- 
Palmolive Co., D.C.Md., 151 F.Supp. 
427—Bernstein v. N. V. Nederland- 
sche-Amerikaansche Stoomvaart- 
MaatschappiJ, D.C.N.Y., 117 F.Supp. 
898, mandamus denied, C.A., Chemi¬ 
cal Bank & Trust Co. v. Dimock, 
210 P.2d 376—Champion Spark 
Plug Co. V. Reich, D.C.Mo., 81 F. 
Supp. 275—Fletcher v. Grinnell 
Bros., D.C.Mich., 78 F.Supp. 339— 
Thomp.son v. Baltimore & O. R. 
Co., D.C.Mo., 72 F.Supp. 66—Bank¬ 
ers Trust Co. V. Higgins, D.C.N.Y., 
66 F.Supp. 836, affirmed, C.C.A., 158 
P.2d 957—Land v. Acadian Pro¬ 
duction Corp. of Louisiana, D.C. 
La., 67 F.Supp. 338, reversed on 
other grounds, C.C.A., 163 F.2d 161 
—Feldmann v. Connecticut Mut. 
Life Ins. Co., D.C.Mo., 67 F.Supp. 
70—Higgins v. White, D.C.Mass., 
31 F.Supp. 796, reversed on other 
grounds. C.C.A., White v. Higgins. 
116 F.2d 312—Frigorifleo Wilson | 
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De La Argentina v. Weirton Steel 
Co., D.C.W.Va., 31 F.Supp. 214— 
Eisman v. Samuel Goldwyn, Inc., 
D.C.N.Y., 30 F.Supp. 436—Wells 

V. Equitable Life As.sur. Soc. of 
U. S., D.C.Ky., 29 F.Supp. 144— 
McCreary v. U. S., D.C.Or., 23 F. 
Supp. 386, reversed on other 
grounds, C.C.A., U. S. v. McCreary, 
106 F.2d 297—Securities and Ex¬ 
change Commi.sslon v. Torr, D.C.N. 
Y., 22 F.Supp. 602—Duke Power 
Co. V. Greenwood County, D.C.S.C., 

19 F.Supp. 932, affirmed, C.C.A., 
91 F.2d 666, affirmed 58 S.Ct. 306, 
302 U.S. 486. 82 L.Ed, 381—Milwau¬ 
kee County V. M. E. White Co., D. 

C. Ill., 17 F.Supp. 769. 

William Wrigley, Jr., Co., v. L. P. 
Larson. Jr., Co., D.C.Ill., 5 F.2d 731, 
modified on other grounds. C.C.A., 

20 F.2d 830. 

Carpenter v. Rohm & Haas Co., 

D. C.Del., 9 P.R.D. 536, affirmed, C. 
A., 180 F.2d 749, certiorari denied 
71 S.Ct. 30. 340 U.S. 841, 95 L.Ed. 
617. 

D.C.—Washington Gas Light Co. v. 
Baker, 196 F.2d 29, 90 U.S.App.D.C. 
98—Walker v. Gish, 273 F. 366, 61 
App.D.C. 4, affirmed 43 S.Ct. 174. 
260 U.S. 447, 67 L.Ed. 344. 

Campbell v. District of Colum¬ 
bia, D.C., 163 F.Supp. 730, affirmed 
254 P.2d 357, 103 U.S.App.D.C. 20. 
Bole of practice 

(1) Doctrine of the law of the case 
is a rule of practice or procedure. 

U.S.—Western Fire Ins. Co. v. Uni¬ 
versity Cit.v, C.C.A.Mo., 124 F.2d 
698—City of Sedalia ex rel. and to 
Use of Ferguson v. Shell Petrole¬ 
um Corporation, C.C.A.Mo., 81 F.2d 
193. 

(2) It is not an absolute rule of 
law. 

U.S.—City of Sedalia ex rel. and to 
Use of Ferguson v. Shell Petrole¬ 
um Corporation, supra. 

(3) Nor is it a limitation of power, 
although it will not be departed from 
except for very cogent reasons. 

U.,S.—Western Fire Ins. Co. v. Uni¬ 
versity City, supra—Connett v. City 
of Jerseyville, C.C.A.Ill., lio F.2d 
1015. 

To prevent application of rale there 
must be a clear case showing that 
earlier adjudication was plainly 
wrong and that manifest injustice 
would bo worked. 

D.C.—Brown v. Gesellschaft Fur 
Drahtlose Telegraphie, M. B. H., 
104 F.2d 227, 70 App.D.C. 94, cer¬ 
tiorari denied Brown v. Gesell¬ 
schaft Fur Drahtlose Telegraphie, 
M. B. H., 69 S.Ct. 1038, 307 U.S. 
640, 83 L.Ed. 1621. 

Failnre to enter decree oonforxning 
to mandate 

Decision of the court of appeals, 
and its decree and mandate, revers¬ 
ing a decree of the district court, 
constituted the law of the case not- 
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sequent stages of the action or proceeding nor 
is the finality of the decision of the reviewing court 
affected, so far as it did decide any question, by the 
fact that it was a judgment reversing the lower 

courl.20 

The lower court cannot rehear or reconsider 
the matters decided by the court of appeals and 
it is the duty of the lower court to follow the de¬ 
cision of the appellate court,^2 action being 


deemed erroneous when at variance with the de¬ 
cision's and not erroneous in this respect when in 
accord therewith,24 unless the appellate court's 
opinion has, in the meantime, been overruled or 
modified by controlling authority. 2 4.5 

Matters decided or not decided. While the rule 
that the decision of the court of appeals is the law 
of the case in subsequent proceedings in the same 
cause does not extend to matters not decided ,2 5 


withstanding the district court's fail¬ 
ure (.0 enter a decree in conformity 
with the mandate. 

U.S.—Beppe v. General Motors Cor¬ 
poration, C.C.A.N.J., 98 F.2d 813, 
certiorari denied 59 S.Ct. 462, 306 
TT.S. 633, 83 L.Ed. 1035, rehearing 
denied 59 S.Ct. 581, 306 U.S. 66S. 
83 L.Ed. 1063, petition denied 59 
set. 821 , 307 U.S. 611, 83 L.Ed. 
1494. 

On remand for new trial 

(1) On remand of a case for new 
trial, the only legal propositions 
which are ordinarily no longer sub¬ 
ject to question are those settled and 
determined by appellate court’s opin¬ 
ion. 

U.S.—Strimllng v. Stone, C.A.Mlnn., 
194 F.2d 920. 

(2) Sole difference between the ef¬ 
fect of a new trial granted by the 
trial court after setting aside a ver¬ 
dict. and a new trial ordered by the 
court of appeals on reversal of judg¬ 
ment, Is that the legal propositions 
which the court of appeals settles 
and determines on appeal cannot ordi¬ 
narily be again questioned, 

U.S.—Millers’ Mut, Fire Ins, Ass’n 
of Illinois V. Bell, C.C.A.Minn., 99 
F.2d 289. 

19. U.S.—N. L. R. B, V. Sterling 
Furniture Co., C.A.9, 227 F.2d 621 
—Burnham v. Layton, C.A.Utah, 
219 F.2d 549—Kaku Nagano v. 
Brownell, C.A.Ill., 212 F.2d 262— 
Stonega Coke & Coal Co. v. Price, 
C.C.A.Va., 116 F.2d 618—Millers' 
Mut. Fire Ins. Ass’n of Illinois v. 
Bell. C.C.A.Minn.. 99 F.2d 289— 
State of Kansas ex rel. Beck v. Oc¬ 
cidental Life Ins. Co., C.C.A.Kan., 
96 F.2d 935, certiorari denied 59 S. 
Ct. 63, 306 U.S. 603, 83 L.Ed. 383— 
City of Sedalia ex rel, and to Use of 
Ferguson v. Shell Petroleum Corpo¬ 
ration, C.C.A.Mo., 81 F.2d 193— 
JBtna Life Ins. Co. v. Wharton, C.C. 
A.Ark., 63 P.2d 378, certiorari de¬ 
nied 53 S.Ct. 786, 289 U.S. 765, 77 
L.Ed. 1500—H. P. Coffee Co. v. 
Reid, Murdoch & Co., C.C.A.Mo., 60 
P.2d 387—^Amicon Fruit Co. v. Nor¬ 
folk & W. Ry. Co., C.C.A.W.Va., 299 
F. 120. 

U. S. V. Lias. D.C.W.Va., 135 F. 
Supp. 31—Broderick v. Travelers 
Ins. Co., D.CIdaho, 73 F.Supp. 354, 
affirmed, C.A., 176 F. 2 d 694. 


St. Louis & S. P. R. Co. V. Barker, 
D.C.Mo., 210 F. 902. 

25 C.J. p 970 note 16. 

Law of case on subsequent appeals 
see supra §§ 297(83), 297(84). 

20. U.S.—Bertha Bldg. Corp. v. Na¬ 
tional Theatres Corp., C.A.N.Y., 269 
F'.2d 785—Kaku Nagano v. Brown¬ 
ell, C.A.Ill., 212 F.2d 262—U. S. v. 
Iriarte, C.C.A.Puerto Rico, 166 F.2d 
800, certiorari denied 69 S.Ct. 36, 
335 U.S. 816. 93 L.Ed. 371—Wil¬ 
liam Wrigley, Jr., Co. v. L. P. Lar¬ 
son. .Tr., Co.. D.C.Ill., 5 F.2d 731, 
modified on other grounds, C.C.A., 
20 F.2d 830. 

21. U.S.—Federal Home Loan Bank 

of San Francisco v. Hall, C.A.Cal., 
225 r.2d 349, certiorari denied Mal- 
lonee. Bucklin and Fergus v. Fed¬ 
eral Home Loan Bank of San Fran¬ 
cisco. 76 S.Ct. 438, 350 U.S. 968, 
100 L.Ed. 840, rehearing denied 76 
S.Ct. 708, 351 U.S. 921, 100 L.Ed. 
1452, appeal dismissed Long Beach 
Federal Sav. and Loan Ass’n v. 
Federal Home Loan Bank of San 
Francisco. 76 S.Ct. 709, 351 U. 

S. 916, 922, 100 L.Ed. 1449—A. M. 
Webb & Co. v. Robert P. Miller Co., 
C.A.Pa., 176 F.2d 678—Western 
States Mach, Co. v. S. S. Hepworth 
Co., C.C,A.N.Y., 152 F.2d 79—Stone¬ 
ga Coke & Coal Co. v. Price, C.C. 
A.Va., 116 P.2d 618—Thornton v. 
Carter, C.C.A.Ark., 109 P.2d 316— 
Luminous Unit Co. v, Freeman- 
Sweet Co., C.C.A.III., 3 F.2d 577— 
D’Arcy v, Jackson Cushion Spring 
Co., Mich., 212 F. 889, 129 C.C.A. 
409. 

Bernstein v. N. V. Nederlandsche- 
Amerikaansche Sloomvaart-Maat- 
schappi, D.C.N.Y., 117 F.Supp. 898, 
mandamus denied, C.A., Chemical 
Bank & Trust Co. v. Dimock, 210 F. 
2d 376—Coastal Club v. Shell Oil 
Co., D.C.La., 56 F.Supp. 641, re¬ 
versed on other grounds, C.C.A., 
147 F.2d 607. 

4 C.J. p 1215 note 88—26 C.J. p 970 
note 16. 

22. U.S.—^U, S, Rubber Co. v. Gen¬ 
eral Tire & Rubber Co., C.C.A.Ohlo, 
128 P.2d 104—Thornton v. Carter. 
C.C.A.Ark., 109 F.2d 316—William 
Wrigley, Jr., Co. v. L. P. Larson. 
Jr., Co., D.C.I11., 5 F.2d 731, modi¬ 
fied on other grounds, C.C.A., 20 
F.2d 830. 


Frazier v. Goddard, D.C.Okl., 63 
F.Supp. 696—Maddrix v. Dize, D. 
C.Md., 61 F.Supp. 946, reversed on 
other grounds, C.C.A., 153 P.2d 274 
—Feldmann v, Connecticut Mut. 
Life Ins. Co., D.C.Mo., 67 F.Supp. 
70—Huffman v. Home Owners* Loan 
Corp., D.C.Mo., 55 F.Supp. 453, af¬ 
firmed, C.C.A., 150 P.2d 162, cer¬ 
tiorari denied 66 S.Ct. 100, 326 U.S. 
758, 90 L.Ed. 455—U, S. v. North¬ 
western Telegraph Co., D.C.Conn., 
62 F.Supp. 973. 

23. U.S,—Thornton v. Carter, C.C.A. 
Ark., 109 F.2d 316—Smith v. Kent, 
C.C.A.La., 79 F.2d 129. 

24. U.S.—Woodward v. U. S., C.A. 
Mo., 185 F.2d 134, reversed on oth¬ 
er grounds 71 S.Ct. 605, 341 U.S. 
112, 95 L.Ed. 670—Western Fire 
Ins. Co. V. University City, C.C.A. 
Mo., 124 F.2d 698. 

24.5 U.S.—^Woodward v. U. S., C.A. 
Mo., 185 F.2d 134, reversed on oth¬ 
er grounds 71 S.Ct. 605, 341 U.S. 
112, 95 L.Ed. 670. 

Buie rendered inapplicable by Su- 
preme Court decieiou 

Where husband obtained a divorce 
a vinculo matrimonii in Virginia aft¬ 
er having been granted a divorce a 
mensa et thoro by the district court 
of the United States for the District 
of Columbia which also awarded ali¬ 
mony to wife, district court was sus¬ 
tained on appeal in denying hus¬ 
band’s petition to set aside or modify 
Its order, new petition for reduction 
of alimony was denied under the law 
of the case rule, the court of appeals 
on appeal held that the Virginia de¬ 
cree was not entitled to full faith 
and credit in the District of Colum¬ 
bia because of lack of jurisdiction 
of Virginia court, and the Supreme 
Court on certiorari held that Vir¬ 
ginia court had Jurisdiction and that 
its decree was enforceable in the 
District of Columbia, the law of the 
case rule had no application, and the 
district court was required on re¬ 
mand to vacate its original order and 
to relieve husband from making fur¬ 
ther alimony payments. 

D.C.—Davis v. Davis, 114 P.2d 492* 
72 App.D.C. 341. 

25. U.S.—General Inv. Co. v. Lake 
Shore & M. S. Ry. Co., Ohio, 43 S. 
Ct. 106, 260 U.S. 261, 67 L.Ed. 244. 
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even though the appellate court may have made i it does apply to and comprehend all points pre- 
some statements or remarks with respect thereto, 2® | sented and decided^? and necessarily involved in 


Bertha Blder. Corp. v. National 
Theatres Corp., C.A.N.Y., 269 F.2d 
786—Yakutat & Southern Ry. v. 
City of Yakutat, C.A.Alaska, 227 
F.2d 9—Speed Products Co. v. Tin- 
nerman Products, C.A.N.Y., 222 F. 

2d 61—^Western States Mach. Co. v. 

S. S. Hepworth Co., C.C.A.N.Y., 152 
F.2d 79—Timetrust, Inc., v. Securi¬ 
ties and Exchange Commission. C. 
C.A.Cal., 142 F.2d 744—De Castro 
V. Board of Com’rs of San Juan, 
C.C.A.Puerto Rico, 136 F.2d 419. 
affirmed 64 S.Ct. 1121, 322 U.S. 461, 

38 L.Ed. 1384—International 

Ladies’ Garment Workers’ Union 
V. Donnelly Garment Co., C.C.A. 
Mo., 121 F.2d 661—^Dezendorf v. 
Twentieth Century-Fox Film Cor¬ 
poration, C.C.A.Cal., 118 F.2d 661 
—Connett v. City of Jerseyville, 
C.C.A.I11., 110 F.2d 1015—National 
Bondholders Corporation v. Sea¬ 
board Citizens Nat. Bank of Nor¬ 
folk. C.C.A.Va.. 110 F.2d 138— 
Thornton v. Carter, C.C.A.Ark., 109 
F.2d 316—^Munro v. Post, C.C.A.N. 
Y., 102 P.2d 686—Hayat Carpet 
Cleaning Co. v. Northern Assur. 
Co., Limited, of London, C.C.A.N. 
Y., 69 F.2d 805—William Wrigley, 
Jr., Co. V. L. P. Larson, Jr., Co., D. 
C.Ill., 6 F.2d 731. modified on other 
grounds, C.C.A., 20 P.2d 830— 

Atchison, T. & S. F. Ry. Co. v. 
Merchants* Live Stock Co., C.C.A. 
N.M., 293 F. 987—General Inv. Co. 

V. Lake Shore & M. S. Ry. Co., C. 
C.A.Ohio, 269 F. 235, modified on 
other grounds, 43 S.Ct. 106, 260 U. 

S. 261, 67 L.Ed. 244—Chase v. U. 
S., C.C.A.Neb., 261 F. 833, affirmed 
41 S.Ct. 417, 266 U.S. 1, 65 L.Ed. 801 
—Iowa Cent. Ry. Co. v. Walker, 
Iowa, 255 F. 648, 167 C.C.A. 24. 

Moran v. Pittsburgh-Des Moines 
Steel Co., D.C.Pa., 86 F.Supp. 255, 
reversed on other grounds, C.A., 
183 F.2d 467—A. M. Webb & Co. v. 
Robert P. Miller Co., D.C.Pa., 78 F. 
Supp. 24, reversed on other 
grounds, C.A., 176 F.2d 678—Mad- 
drix V. Dize, D.C.Md., 61 F.Supp, 
946, reversed on other grounds, C. 
C.A., 153 F.2d 274—Art Metal Const. 
Co., for Use of McCloskey & Co. v. 
Lehigh Structural Steel Co., D.C. 
Pa., 38 F.Supp. 630—Mutual Orange 
Distributors v. Agricultural Pro¬ 
rate Commission of California, D. 
C.Cal., 30 F.Supp. 937—Nelson v. 
Lewis. D.C.N.Y., 9 F.Supp. 406. 
D.C.—Washington Gas Light Co. v. 
Baker, 195 F.2d 29, 90 U-S.App.D.C. 
98. 

4 c.i. p 1216 note 99. 

Fartioular matters held not decided 

(1) Where court of appeals had no 
means of knowing what considera-1 
tions induced trial court to grant dis-1 
missal under pleadings or specific | 


grounds on which dismissal was bas¬ 
ed, but court of appeals held that 
trial court erred in granting judg¬ 
ment on pleadings as to claims based 
on repurchase option in deed, court 
of appeals’ determination would be 
without prejudice to right of trial 
court to determine and apply Arkan¬ 
sas law pertaining to rule against 
perpetuities and restraints on aliena¬ 
tion. 

U.S.—Roemhild V. Jones, C.A.Ark., 

239 F.2d 492. 

(2) An opinion of court of ap¬ 
peals, affirming district court’s Judg¬ 
ment for plaintiff, except as to 
amount of damages, and remanding 
case to district court for determina¬ 
tion and award of damages, with such 
interest and attorney’s fee as dis¬ 
trict court deemed proper, was not 
affirmance of amount of attorney’s 
fee awarded plaintiff by district 
court, so that such allowance was 
not res Judicata and question of 
amount of such fee must be deter¬ 
mined anew by district court in light 
of all circumstances appearing at 
time of hearing on question of dam¬ 
ages. 

U.S.—Pacific Gamble Robinson Co. v. 

Minneapolis & St. L. Ry. Co., D.C. 

Minn., 134 F.Supp. 849. 

26. U.S.—Patillo v. Allen-West Com¬ 
mission Co., Ark., 108 F. 723, 47 C. | 

C. A. 637. 

Mullins v. De Soto Securities Co., 

D. C.La,, 66 F.Supp. 907, affirmed, 

C.C.A., 149 F.2d 864. 

Strong Intimation 

Even though reviewing court, in 
reversing summary judgment strong- 
by intimated that a certain textual 
interpretation of agreement was cor¬ 
rect, such interpretation did not be¬ 
come law of case where cause was 
remanded to take competent evidence 
as to interpretation given by parties 
and circumstances surrounding its 
making. 

U.S.—United Mercury Mines Co. v. 

Bradley Min. Co., C.A.Idaho, 259 P. 

2d 845. 

Matter aot properly before court 

Where, in wrongful death action 
under Federal Tort Claims Act 
against United States, government 
did not raise claim at trial that pro¬ 
ceeds of life policy, on which gov¬ 
ernment actually paid premiums 
through contract with deceased’s em¬ 
ployer, should be deducted from any 
damages found due, such issue was 
not properly before the court of ap¬ 
peals but, on any retrial of the Issue 
of damages, consideration of such 
claim, If proved, could be given. 
U.S.—O’Connor v. U. S., C.A.N.Y., 269 

F.2d 578. 


Temporary injuuctloa 

(1) On appeal from the decision 
of trial court granting motion for 
preliminary injunction, determination 
by court of appeals is not binding on 
trial court or on either of parties in 
determining merits of controversy. 
U.S.—Hunter v. Atchison, T. & S. F. 

Ry. Co., C.A.Ill., 188 F.2d 294, cer¬ 
tiorari denied Hunter v. Shepherd, 
72 S.Ct. 36, 342 U.S. 819, 96 L.Ed. 
619, rehearing denied 72 S.Ct. 172, 
342 U.S. 889, 96 L.Ed. 667—Benson 
Hotel Corp. v. Woods, C.C.A.Mlnn., 
168 F.2d 694. 

(2) Where reviewing court. In af¬ 
firming a temporary Injunction in 
favor of housing expediter, pointed 
out that when case was tried on its 
merits it must be determined in ac¬ 
cordance with law, and regulations 
then in effect, decision granting tem¬ 
porary injunction did not constitute 
the law of the case. 

U.S.—Woods V. Benson Hotel Corp., 
D.C.Minn., 81 F.Supp. 46. 

(3) Where plaintiffs sought injunc¬ 
tion to prevent foreclosure of certain 
real estate under deed of trust se¬ 
curing a usurious note, and for refor¬ 
mation of note and deed of trust, and 
their appeal from denial of motion 
for preliminary injunction to prevent 
the sale was dismissed as moot be¬ 
cause sale had previously taken place, 
and case was remanded for final hear¬ 
ing on the merits, district court would 
not be bound at hearing on the mer¬ 
its by findings and conclusions on 
which the denial of a preliminary 
injunction was based. 

D.C.—Bunn v. Werner, 210 F.2d 730, 
93 U.S.App.D.C. 363. 

27. U.S.—Stueber v. Admiral Corp., 
C.A.Ill., 186 F.2d 10, certiorari de¬ 
nied 71 S.Ct. 736, 341 U.S. 914, 95 
L.Ed. 1350—Western Fire Ins. Co. 
V. University City, C.C.A.Mo., 124 
P.2d 698—Thornton v. Carter, C. 
C.A.Ark., 109 F.2d 316—H. P. Cof¬ 
fee Co. V. Reid, Murdoch & Co., C. 
C.A.MO., 60 F.2d 387. 

Bertha Bldg. Corp. v. National 
Theatres Corp., D.C.N.Y., 166 F. 
Supp. 805, affirmed, C.A., 269 F.2d 
786—U. S. V. Lias, D.C.W.Va., 135 
F.Supp. 31—Nelson v, Lewis, D.C. 
N.Y., 9 F.Supp. 406. 

Petitloa to rsopsa oaso 

Where appellants, while appeal was 
pending before court of appeals, pre¬ 
sented to court of appeals a petition 
requesting that case be reopened in 
order to allow consideration of al¬ 
leged newly discovered evidence, and 
petition was denied, denial was res 
Judicata as to proceeding before dis¬ 
trict court on similar petition. 

U.S.—In re Highwood Cemetery 
Ass’n, D.C.Pa., 132 F.Supp. 636. 
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the case wherein the decision is made,28 regardless 
of whether or not such points are specially noted in 
the mandate.29 

Furthermore, the decision of the appellate court 
is the law of the case as to all questions that might 
have been raised and, although a matter is not 
essential to the decision of the case on appeal, if 
it is important for the purposes of a new trial, and 
in that view passed on, it becomes the law of the 
case.‘‘l A decision of the court of appeals on the 
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legal merits of the case, which was reversed on 
a question of practice only by the Supreme Court, 
is, on the second trial, the law of the case on the 

mcrits.22 

Particular applications of doctrine. The doc¬ 
trine of the law of the case has been applied to de¬ 
cisions of the court of appeals with respect to mat¬ 
ters of jurisdiction,23 limitations of actions,3^ par- 
ties,34.5 pleadings,3410 evidence,35 findings,3® mo- 


28. l^.S.—D’Arcy v. Jackson Cushion 
Springr Co., Mich., 212 F. 889, 129 
C.C.A. 409. 

IJortha Bldgr. Corp. v. National 
Theatres Corp., D.C.N.Y., 16G F. 
Supp. 805, affirmed, CA., 2G9 F.2d 
785. 

29. IT.g.—Empire State-Idaho Min¬ 
ings & Development Co. v. Hanley, 
Idaho, 136 F. 99. 69 C.C.A. 87, ap¬ 
peal di.smis.sed 25 S.Ct. C91, 198 U.S. 
292. 49 L.Ed. 1056. 

Bertha Bldg. Corp. v. National 
Theatre.s Corp., D.C.N.Y., 166 F. 
Supp. 806, affirmed, C.A., 269 F.2d 
785. 

30. ir.S.—Hersberg’s, Inc., v. Ocean 
Accident & Guarantee Corp., C.C. 
A.Neb., 182 P.2d 4 38—Thornton V. 
Carter, C.C.A.Ark., 109 F.2d 316— 
Sorensen v. r.vrate Corporation, C. 
C.A.Cal., 65 F.2d 982, certiorari de¬ 
nied 54 S.Ct. 124, 290 U.S. 689, 78 
L.Ed. 593. 

Herxbergs, Inc., v. Ocean Acci¬ 
dent & Guarantee Corporation, D.C. 
Neb., 42 F.Supp. 52. 

Overlooked matters 

7'^ailure to stress contention on 
first appeal sufficiently to attract at¬ 
tention of reviewing court and de¬ 
mand specific treatment did not pre¬ 
clude contention from being control¬ 
led by “law of case" on second trial, 
although it was then more vehement¬ 
ly urged, since, if opinion on first 
appeal overlooked potency of conten¬ 
tion, matter should have been called 
to reviewing court’s attention by mo¬ 
tion for rehearing. 

U.S.—Claiborne-Reno Co. v. E. I. Du 
Pont de Nemours & Co., C.C.A.Iowa, 
77 F.2d 665. 

Proceeding’s contemplated at time of 
appeal 

Where, on former appeal, the de¬ 
nial of an injunction to restrain fur¬ 
ther proceedings in the state court 
for dissolution of a corporation was 
affirmed, the court below properly re¬ 
fused thereafter to enjoin further 
proceedings in the state court, which 
had been contemplated at the time 
of the former appeal, although the 
particular steps sought to be re¬ 
strained were not then before the 
court. 

U.S.—Window Glass Mach. Co. v. 
86 C.J.S.—87 


New Bethlehem Window Glass Co., 
C.C.A.Pa., 269 F. 979. 

31. U.S.—F. W. Woolworth Co. v. 
Carriker, C.C.A.Mo., 107 F.2d 689. 

Poag V. The McDonald, D.C.N.Y., 
19 F.Cas.No.11.238. 

32. U.S.—Connelley v. Pennsylvania 

R. Co.. D.C.Pa., 221 F. 508, affirmed 
228 F. 322, 142 C.C.A. 614. 

33. U.S.—Deauville Associates v. 
Murreil, C.A.Fla., 180 F.2d 275, cer¬ 
tiorari denied 71 S.Ct. 54, 340 U.S. 
821, 95 L.Ed. 603. rehearing denied 
71 S.Ct. 204, 340 U.S. 893, 95 L.Ed. 
648—International Ladies* Garment 
Workers’ Union v. Donneily Gar¬ 
ment Co., C.C.A.MO.. 121 F.2d 661— 
In re Silverman, C.C.A.N.Y., 11 F. 
2d 970. 

Dillard v. Chesapeake & O. By. 
Co.. D.C.W.Va., 136 F.Supp. 689— 
William Whitman Co. v. Universal 
Oil Products Co.. D.C.Del., 92 F. 
Supp. 885—De Korwin v. First Nat. 
Bank of Chicago. D.C.Ill., 84 F. 
Supp. 918, affirmed in part, reversed 
In part on other grounds, C.A., 179 
F.2d 347, certiorari denied Pratt 
V. De Korwin, 70 S.Ct. 1025, 339 
U.S. 982, 94 L.Ed. 1386, 70 S.Ct. 
1026, two cases, 339 U.S. 982, 94 
L.Ed. 1386, De Korwin v. First 
Nat. Bank of Chicago, 70 S.Ct. 1028, 
339 U.S. 982, 94 L.Ed. 1386, and 
Koch V. De Korwin, 70 S.Ct. 1028, 
339 U.S. 982, 94 L.Ed. 1386—Mc¬ 
Kesson & Robbins v. Edwards, D.C. 
N.Y.. 14 F.Supp. 109. 

American Mach. & Metals v. De 
Bothezat Impeller Co., D.C.N.Y., 8 
F.R.D. 324. 

34. U.S.—Bertha Bldg. Corp. v. Na¬ 
tional Theatres Corp., C.A.N.Y., 269 
F.2d 785—Sartor v. Arkansas Nat¬ 
ural Gas Corporation, C.C.A.La., Ill 
F.2d 772, certiorari denied 59 S.Ct. 
243, 305 U.S. 649, 83 L.Ed. 420, re¬ 
hearing denied 59 S.Ct. 250, 305 U. 

S. 676, 83 L.Ed. 437. 

Knowles v. U. S., D.C.Fla., 157 P. 
Supp. 678. 

34.5 U.S.—Farmers Co-op. Oil Co. 
of Sheldon, Iowa, v. Socony-Vacuum 
Oil Co., D.C.Iowa, 61 F.Supp. 440. 
J5eave to intervene 

Where court of appeals affirmed 
order denying with prejudice an ap¬ 
plication to intervene as party plain¬ 
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tiffs, the order constituted the rule 
of the case and the district court on 
a subsequent petition for leave to in¬ 
tervene would consider only circum¬ 
stances which had arisen since the 
date of the order denying the prior 
petition. 

U.S.—Hirshhorn v. Mine Safety Ap¬ 
pliances Co,, D.C.Pa., 101 F.Supp. 
549, affirmed, C.A., 193 F.2d 489. 
Decision in respect of persons liable 
D.C.—Thompson v. Park Sav. Bank, 
96 F.2d 544, 68 App.D.C. 272, cer¬ 
tiorari denied 59 S.Ct. 82, 305 U.S. 
606. 83 L.Ed. 385, and Cox v. 

Thompson, 59 S.Ct. 66, 306 U.S. 
606, 83 L.Ed. 385. 

34.10 U.S.—Glicker v. Michigan Liq¬ 
uor Control Commission, D.C.Mich., 
76 F.Supp. 283. 

35. U.S.—Gipson v. Skelly Oil Co., 
C.C.A.Tex., 152 F.2d 588—Union 
Trust Co. of Cleveland, Ohio, v. 
Woodrow Mfg. Co., C.C.A.Iowa, 63 
F.2d 602. 

Lindeman v. Textron, Inc., D.C. 
N.Y., 143 F.Supp. 955. 

Weight and sufficiency 

(1) Where the facts shown on the 
second trial are substantially the 
same as on the first trial, the deci¬ 
sion of the appellate court as to 
weight and sufficiency of the evidence 
is binding on the lower court. 

U.S.—Kershaw Oil Mill v. National 

Bank of Savannah, S.C., 209 P. 835, 
126 C.C.A. 659. 

(2) Where appellate court reverses 
a nonsuit or judgment on verdict di¬ 
rected for defendant on ground of 
insufficiency of evidence, lower court 
on remand is not precluded from ren¬ 
dering any judgment that may be ap¬ 
propriate on the new trial granted, 
but decision of appellate court is 
final on effect of evidence passed on 
by it, and lower court may not again 
grant a nonsuit or direct a verdict 
on the same or substantially similar 
evidence. 

U.S.—Virginia Electric & Power Co. 
V. N. L. R. B., C.C.A.4, 132 F.2d 
390, affirmed 63 S.Ct. 1214, 319 U. 
S. 533, 87 L.Ed. 1568, rehearing de¬ 
nied 64 S.Ct. 27, 320 U.S. 809, 88 
L.Ed. 489. 

36. U.S.—Timetrust, Inc., v. Securi¬ 
ties and Exchange Commission, C. 
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tions for new trial, 86*5 attorneys’ fces,3«io costs, 
and damages.*® 

The doctrine has also been applied to decisions 
with respect to construction of contracts,^* negli¬ 
gence,^® and matters relating to receivers.^! 

h. Same or Different Facts or Circumstances 

The doctrine of the law of the case applies when, 
and only when, the facts appearing on the second trial 
or subsequent proceeding are substantially the same as 
those shown on the original trial; and a change in the 
applicable statutes or regulations may constitute such a 
change as to render the doctrine inapplicable. 

The rule that the decision of a court of appeals 
is the law of the case on a retrial or further pro¬ 
ceedings in the cause is applicable and controlling 
when, and only when, the facts appearing on the 
second trial are substantially the same as those 


36 C.J.S. 

shown on the first trial; in other words, the facts 
on the second trial must be such as to make appli¬ 
cable the points of law decided on appeal before 
such points of law can be considered the law of 
the case.^2 

Where the court of appeals has decided that the 
facts proved raise a question for the jury, it is 
error for the lower court on a second trial in which 
the same, or practically the same, facts are de¬ 
veloped to enter a judgment notwithstanding the 
verdict.^* On the other hand, its decision of a 
question involving, turning on, or dependent on a 
matter of fact is not the law of the case on a sub¬ 
sequent trial of the same cause where there has 
been a material change in the facts,'*as where 
materially different facts have been pleaded*** or 
are shown in evidence. 


C.A.Cal., 142 F.2d 744—Stonega 
Coke & Coal Co. v. Price, C.C.A.W. 
Va.. 116 F.2d 618. 

36.S Beatti of Judge held Immate. 
rial 

Where evidence In trial after re¬ 
mand was suhstantially the same as 
evidence in first trial, and trial judge 
had denied motion for new trial 
sought because of asserted errors in 
rulings on evidence, and court of ap¬ 
peals had approved rulings in appeal 
from Judgment in first trial, motion 
for new trial, sought on ground that 
judge assigned to case after death 
of trial judge would be unable to 
perform duties to be performed in 
passing on motion for new trial, 
would be denied. 

U.S.—Patton V. Baltimore & O. R. 
Co.. P.C.Pa., 120 F.Supp. 659, af¬ 
firmed, C.A., 214 F.2d 129. 

36.10 U.S.—Blanc v. Spartan Tool 
Co., C.A.Ill., 178 F.2d 104. 

37. U.S.—Franz v. Buder, C.C.A.Mo., 
38 P.2d 605. 

Steiner, Lobman & Frank v. T. 
S. Faulk & Co., Ala., 222 P. 61, 137 

C. C.A. 599, certiorari denied Steiner 
V. T. S. Faulk & Co., 36 S.Ct. 160, 
239 U.S. 638, 60 L.Ed. 481. 

38. U.S.—Anchor Stove & Range Co. 
V. Rymer, C.C.A.Tenn., 97 F.2d 689, 
certiorari denied 59 S.Ct. 246, 305 
U.S. 653, 83 L.Ed. 422. rehearing 
denied 59 S.Ct. 357, 305 U.S. 676, 83 
L.Ed. 438. 

39. U.S.—Smith v. Kent, C.C.A.La., 
79 F.2d 129—In re N. V. Zuid-Hol- 
landsche Scheepvaart Mattschappij 
of Rotterdam, C.C.A.Fla., 64 F.2d 
915. 

40. U.S.—Gosney v. Metropolitan 
I.ife Ins. Co., C.C.A.Mo., 114 F.2d 
649. 

D.C.—Miller v. Pennsylvania R. Co., 

D. C., 161 F.Supp. 633. 

41. U.S.—State of Kansas ex rel. 
Beck V. Occidental Life Ins. Co., 


C.C.A.Kan., 95 P.2d 935. certiorari 
denied 69 S.Ct. €3, 305 U.S. 603. 
83 L.Ed. 383. 

42. U.S.—Criscuolo v. U. S., C.A.Ill., 
250 P.2d 388—Kaku Nagano V. 
Brownell, C.A.Ill., 212 F.2d 262— 
Pet Milk Co. v. Boland, C.A.Mo., 
185 F.2d 298—Stueber v. Admiral 
Corp., C.A.I11., 185 F.2d 10, certio¬ 
rari denied 71 S.Ct. 735, 341 U.S. 
914, 95 L.Ed. 1350—Gipson v. Skel- 
ly Oil Co., C.C.A.Tex., 152 F.2d 588 
—Virginia Electric & Power Co. 
V. N. L. R. B., C.C.A.4, 132 F.2d 
390, affirmed 63 S.Ct. 1214, 319 U.S. 
533, 87 L.Ed. 1568, rehearing de¬ 
nied 64 S.Ct. 27. 320 U.S. 809, 8S 
L.Ed. 4 89—Cole v. U. S., C.C.A.Ind., 
127 F.2d 470—Millers’ Mut. Fire 
Ins. Ass'n of Illinois v. Bell, C.C. 
A.Minn., 99 P.2d 289. 

Lindeman v. Textron, Inc., D.C. 
N.Y., 143 F.Supp. 955. 

4 C.J. p 1217 note 10. 

Identity of pleading not controlling 
Substantial identity of facts on 
flr.st and second trials, not identity 
of pleading, is test of whether law 
determined on first appeal is "law 
of case" as to second trial, 

U.S.—Claiborne-Reno Co. v. E. I. Du 
Pont de Nemours & Co., C.C.A.Iowa. 
77 P.2d 565. 

Facts tending to strengrthen infer- 
ences 

Additional facts at a trial, after 
reversal because no negligence was 
shown, which only tend to strengthen 
the Inferences from the facts pre¬ 
sented at the first trial, do not re¬ 
lieve the trial court from following 
the decision of the court of appeals. 
U.S.—Connelley v. Pennsylvania. R. 
Co., D.C.Pa., 221 P. 508, affirmed 228 
F. 322, 142 C.C.A. 614. 

43. U.S.—Collins v. Edward B. 

Smith & Co., C.C.Pa., 170 F. 367. 

43.5 U.S.—C. I. R. V. Netcher, C.C. 
A.7, 143 F.2d 484, certiorari denied 
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65 S.Ct. 92, 323 U.S. 759. 89 L.Ed. 
607. 

Bernstein v, N. V, Noderlandsehe- 
Amerikaansche Stoomvaart-Maal - 
schappi, D.C.N.Y., 117 F.Supp. 898. 
mandfiTnu.s denied, C.A., Chemical 
Bank & Trust Co. v. Dimock, 210 
F.2d 376. 

CircumstaxiceB held not to constitute 
such change in facts 

Federal district court could not de¬ 
part from mandate of court of ap¬ 
peals because of press release, which 
was issued by the state department 
more than a month after decision of 
court of appeals, and which stated 
policy of the Executive with respect 
to claims in the United States for 
restitution of property lost through 
duress as a result of Nazi persecu¬ 
tion in Germany. 

U.S.—Bernstein v. N. V. Nederland- 
sche-Anierikaansche Stoomvaart- 
Maatschappij, D.C.N.Y., 117 F.Supp. 
898, mandamu.s denied, C.A., Chemi¬ 
cal Bank & Trust Co. v. Dlmock, 
210 I^.2d 376. 

44. U.S.—Thane Lumber Co. v. J. 
L. Metz Furniture Co., C.C.A.Ark., 
12 F.2d 701. 

45. U.S.—Dc Pareq v. Liggett & My¬ 
ers Tobacco Co., C.C.A.Minn., 81 
P.2d 777—City of Sedalia ex rel. 
and to Use of Ferguson v. Shell 
Petroleum Corporation, C.C.A.Mo., 
81 F.2(J 193—General Motors Ac¬ 
ceptance Corporation v. Mid-West 
Chevrolet Co., C.C.A.Okl., 74 F.2d 
386—Union Tru.st Co. of Cleveland, 
Ohio, V. Woodrow Mfg. Co., C.C.A. 
Iowa, 63 F.2d 602. 

4 C.J. p 1219 note 27. 

Different finding not foreclosed 
On remand of contract action, fact 
that court of appeals had found a 
prlma facie contract on plaintiffs* evi¬ 
dence alone would not foreclose dif¬ 
ferent finding by district court on all 
the evidence. 



36 C. J.S, 


FEDERAL COURTS §§ 301(34)^01(35) 


Change in statutes or regulations. A change in 
the applicable statiites^^-5 or rcgulations^^-l® may 
constitute such a change of facts as to render the 
decision of the court of appeals not binding or con¬ 
clusive. 

Different parties. The decision of the court of 
appeals is not binding as the law of the case as to 
any of the parties except those who participated in 
the appeal.^ 

Different cause of action. Certainly, the doctrine 
of law of the case does not apply where the sub- 
seqiiciit proceeding is a different cause of action 
from that previously determined.'^^-^o 

c. State Law 

The ascertainment by the court of appeals of the 
pertinent state law is binding on the trial court at the 
retrial of the case, unless it clearly appears by subse< 
quent statute or binding state court decision that thet 
law of the state is otherwise. 

Where a federal court of appeals in a given case 


has ascertained and applied what it apprehends to 
be the pertinent state law, such ascertainment of 
the local law is binding on the trial court at the 
retrial of the case,45.60 unless it is clearly made 
to appear by subsequent statute or by binding state 
court decision that the law of the state was other 
than what the federal appellate court had under¬ 
stood it to be.4 

§ 301(35). - Powers and Duties of Lower 

Court Generally 

On remand of a cause from the appellate court, the 
lower court has Jurisdiction to take any action that is 
not inconsistent with the decision and mandate of the 
court of appeals, and may and should decide any matters 
left open by the mandate. 

On remand from the court of appeals, the district 
court may make any order or direction in the fur¬ 
ther progress of the cause that is not inconsistent 
with the decision and directions of the court of 
appeals;**^ and the district court may and should 


U.S—-Gruber v. S-M News Co., D.C. 

N.Y.. 126 F.Supp. 442. 

Subsequent events 

Holding of court of appeals that 
war veteran was entitled to restora¬ 
tion to his prewar position by pre¬ 
war employer, which was construable 
as an implied flndingr of good faith 
of employee, would not preclude mas- 
ter-in-chancery on reference by dis¬ 
trict court, in view of subsequent 
events, from flnding on question of 
damages that veteran from the be¬ 
ginning was not acting in good faith. 
U.S.-—Levine v. Berman, C.A.Ill., 178 
F.2d 440, certiorari denied 70 S. 
Ct. 1024, 339 U.S. 982, 94 L.Ed. 1386. 
No material varlauoe 

In absence of material variance in 
plaintiff’.s evidence in second trial 
of negligence action from that in the 
first trial, decision of court of appeals 
as to sufficiency of evidence in first 
trial to support jury’s finding of lia¬ 
bility was the stronge.st possible au¬ 
thority on issues of liability, but W’as 
not res judicata. 

U.S.—Patton V. Baltimore & O. II. Co., 
D.C.Pa., 120 F.Supp. 669, affirmed. 
C.A., 214 F.2d 129. 

45.5 Statute as to venue 

Where stockholder’s derivative suit 
was improperly dismissed on ground 
of improper venue as to some of de¬ 
fendants but all defendants had 
moved to dismiss the complaint on 
ground of forum non conveniens, on 
remand, it would be appropriate for 
district court, in view of Intervening 
adoption of provision authorizing dis¬ 
trict court for convenience of par¬ 
ties and witnesses, in interest of jus¬ 
tice, to transfer civil action to any 
other district where it might have 
been brought, to permit defendants 


to amend motion so as to seek trans¬ 
fer under such provision. 

U.S.—Schoen v. Mountain Producers 
Corp.. C,A.Del., 170 F.2d 707. 

45.10 Coast G-uard regulations 
Where regulations were amended 
subsequent to appellate determina¬ 
tion and published for first time on 
day before hearing on plaintiffs’ mo¬ 
tion for entry of final order and de¬ 
cree on mandate of appellate court, 
which had remanded the case with di¬ 
rections to enter judgments enjoin¬ 
ing and restraining defendants from 
enforcing Coast Guard’s security reg¬ 
ulations against plaintiffs, plaintiffs 
would be required to amend their pe¬ 
titions, so as to bring amended regu¬ 
lations within their prayer for relief, 
and submit them to adjudication in 
district court pursuant to mandate 
of appellate court. 

U.S.—Parker v. I.cster, D.C.Cal., 141 
F.Supp. 619, affirmed, C.A., 236 F. 
2d 787, rehearing denied 237 F.2d 
698. 

45.16 U.S.—U. S. V. Fallbrook Pub¬ 

lic Utility DIst., D.C.Cal., 165 F. 
Supp. 806. 

45.20 U.S.—Thibodo v. U. S., D.C. 
Cal., 134 F.Supp. 88. 

45.50 U.S.—Lcnnig v. New York Life 
Ins. Co., C.C.A.Pa., 130 F.2a 580. 

46. U.S.—Nelson v. Westland Oil 
Co., C.A.N.D., 181 F.2d 371—An¬ 
derson V. Sanderson & Porter, C.C. 
A.Ark., 146 F.2d 58—Magill v. 
Travelers Ins. Co., C.C.A.Mo., 134 
F.2d 612, certiorari denied Travel¬ 
ers Ins. Co. v. Magill, 63 S.Ct. 1439, 
319 U.S. 773, 87 L.Ed. 1720, rehear¬ 
ing denied 64 S.Ct. 31, 320 U.S. 811, 
88 L.Ed. 490—Lennlg v. New York 
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Life Ins. Co., C.C.A.Pa., 130 P.2d 
680. 

Huffman v. Home Owners* Loan 
Corp,, IXC.Mo., 65 F.Supp. 453, af¬ 
firmed, C.C.A., 150 F.2d 162, certio¬ 
rari denied 66 S.Ct, 100, 326 U.S. 
768, 90 L.Ed. 455—Huffman v. Home 
Owners’ Loan Corp., D.C.Mo., 53 F. 
Supp. 392. 

Decision of court of appeals held not 
superseded 

Decision of court of appeals on pri¬ 
or appeal, that under Missouri law a 
tort action can be sustained only 
against a landlord who actually 
makes a repair and as result of his 
negligence In so doing injury results, 
was not In conflict with subsequent 
decision of Missouri supremo court 
that a landlord would be liable for 
Injury as result of repairs which he 
undertook to make during rental pe¬ 
riod and did so negligently leaving 
the part repaired defective and dan¬ 
gerous so as to require the federal 
district court on second trial to ap¬ 
ply the law according to the latest 
pronouncement of the Missouri su¬ 
preme court. 

U.S.—Huffman v. Home Owners’ Loan 
Corp., C.C.A.Mo., 160 F.2d 162, cer¬ 
tiorari denied 66 S.Ct. 100, 326 U.S. 
758, 90 L.Ed. 455. 

47. U.S.—Nichols v. Alker, C.A.2, 
235 F.2d 246—Shapiro, Bernstein 
& Co. V. Jerry Vogel Music Co., 
C.C.A.N.Y., 161 F.2d 406, certiorari 
denied 67 S.Ct. 1310, 38l U.S. 820. 
91 L.Ed. 1837—Fleniken v. Great 
American Indemnity Co., C.C.A.La., 
142 F.2d 938, certiorari denied 65 
S.Ct. 134, 323 U.S. 774. 89 L.Ed, 619 
—Parker v. U. S., C.G.A.Mass., 135 
F.2d 54, certiorari denied 64 S.Ct. 
36, 320 U.S. 737, 88 L.Ed. 436— 
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consider and decide any matters left open by the ] jurisdiction therefor.^8-5 On the other hand, the 
mandate of the appellate court,^8 and the court has j 


Illinois Bell Telephone Co. v. Slat¬ 
tery, C.C.A.I11., 98 F.2d 930—Men¬ 
dez V. Eastern Sugrar Associates, C. 
C.A.Puerto Rico, 89 F.2d 399—U. 
S. V. Marshall, Utah, 122 F. 428, 
68 C.C.A. 410—Baltimore Buildingr 
& Loan Ass’n v. Alderson, W.Va., 
99 F. 489, 39 C.C.A, 609. 

Fidalj^o Island Packing Co. v. 
Phillips, D.C.Alaska, 149 F.Supp. 
260—Marcus v. Otis, D.C.N.Y., 83 F. 
Supp. 893—Pacific Gas & Electric 
Co. V. Railroad Commission of Cali¬ 
fornia, D.C.Cal., 26 F.Supp. 507. 
D.C.—U. S. Fidelity & Guaranty Co. 
V. Wellford, 167 F.2d 441, 81 U.S. 
App.D.C. 224. 

Particular Judgments, orders, or di¬ 
rections held proper 

(1) District court judgment enjoin¬ 
ing Coast Guard officers from Inter¬ 
fering with employment of certain 
seamen was in conformity with de¬ 
cision of court of appeals, on such 
seamen's appeal from district court’s 
prior judgment in their action to en¬ 
join enforcement of regulations ex¬ 
cluding from employment on mer¬ 
chant vessels persons not found safe 
and suitable therefor, that plaintiffs 
were entitled to declaration of their 
constitutional rights to seek and ob¬ 
tain private employment in common 
walks of life and directing entry of 
injunction accordingly. 

U.S,—Lester v. Parker, C.A.Cal., 235 
F.2d 787, rehearing denied 237 F.2d 
698. 

(2) Where mandate ordered rein¬ 
statement of bill, trial court, having 
jurisdiction thereof could properly 
determine In first instance whether 
exhibits, inadvertently overlooked by 
appellate court, should be enjoined. 
U.S,—American Safety Razor Corpo¬ 
ration V. International Safety Razor 
Corporation, C.C.A.N.J., 61 F.2d 479. 

Summary judgment 

(1) Whore district court's Judg¬ 
ment in favor of plaintiff was re¬ 
versed by court of appeals on the 
ground of error in refusing to find 
that claim sued on by plaintiff had 
been fully adjudicated against it in 
prior state court litigation, and case 
remanded, and where no new legal 
situation or issue of fact was shown 
to exist on remand, district court 
properly entered summary judgment 
for defendant. 

U.S.—^A. B. C. Fireproof Warehouse 
Co, V. Atchison, T. & S. F. Ry. Co., 
C.C.A.MO., 122 F.2d 667. 

(2) Where court of appeals held 
that buyer was entitled to rescind 
contract but that seller was entitled 
to credit for bolts and wedges ship¬ 
ped prior to rescission, trial court 
on remand had jurisdiction to grant 
summary Judgment predicated on 


unit price of bolts, it appearing that 
Wedges could not have cost more 
than the bolts. 

U.S.—Morris v. Prefabrication Engi¬ 
neering Co., C.A.Fla., 181 F.2d 23. 
Intermediate court 

On mandate of court of appeals, 
remanding case to supreme court of 
Puerto Rico “for further proceedings 
not inconsistent with this opinion,” 
suprcMne court properly reviewed case 
on its merits, the opinion not dispo.s- 
ing of, although incidentally refer¬ 
ring to, facts and merits. 

U.S.—Gandia v. Porto Rico Fertilizer 
Co., C.C.A.Puerto Rico. 2 P.2d 641. 

48. U.S.—Siminoff v. Esperdy, C.A. 
N.Y., 267 F.2d 705—Kemart Corp. 
V. Printing Arts Research Labora¬ 
tories, Inc., C.A.Cal., 232 F.2d 897, 
57 A.L.R.2d 1234—Abell v. Ander¬ 
son, C.C.A.Ky., 148 F.2d 372, cer¬ 
tiorari denied 66 S.Ct. 39, 326 U.S. 
731, 90 L.Ed. 435. 

F. A. R. Liquidating Corp. v. 
Brownell, D.C.Del., 130 F.Supp. 691 
—Holliday v. Pacific Atlantic S. S. 
Co., D.C.Del., 117 F.Supp. 729, af¬ 
firmed, C.A., 212 F.2d 206—Mallonee 
V. Fahey, D.C.Cal., 117 F.Supp. 259 
—Marcus v. Otis, D.C.N.Y., 83 F. 
Supp. 893—Nelson v. Lewis, D.C.N. 
Y., 9 F.Supp. 406. 

H F G Co. V. Pioneer Pub. Co., 
D.C.Ill., 7 F.R.D. 654. 

4 C.J. p 1220 note 48. 

Scope of issues dependent oa order 

(1) Scope of issues which are open 
in trial court on remand from ap¬ 
pellate court is to be determined by 
order remanding the case. 

U.S.—Emich Motors Corp, v. Gener¬ 
al Motors Corp., D.C.Ill., 16 F.R.D. 
354. 

(2) Where district court in declara¬ 
tory judgment action to determine 
liability under two automobile liabil¬ 
ity policies determined only that, as 
between the two Insurers defendant 
company was liable to defend suits 
pending against insured, and it did 
not determine whether plaintiff com¬ 
pany should be released from liabil¬ 
ity on any ground or legal construc¬ 
tion to be placed on “excess” insur¬ 
ance clause in policy Issued by plain¬ 
tiff, on reversal of judgment on ap¬ 
peal of defendant and remand of 
cause, liability of plaintiff to defend 
insured under its policy and con¬ 
struction of “excess” insurance clause 
therein were still pending in district 
court. 

U.S.—Standard Acc. Ins. Co. of De¬ 
troit V. Home Indem. Co. of N. Y. 
D.C.Cal., 82 F.Supp. 945. 

Seoislou based ou pleadings 
Where decision of court of ap¬ 
peals on question of whether con¬ 
tract authorizing plaintiff to sell de¬ 
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fondant’s goods was Invalid because 
of absence of any mention of price 
was baaed on the pleadings, decision 
upholding contract did not preclude 
trial court on remand of case from 
finding contract invalid based on evi¬ 
dence showing the arrangement as to 
price. 

U.S.—A. M. Web!) & Co. v. Robert P. 
Miller Co., D.C’.Pa., 78 F.Supp. 24, 
reversed on other grounds, C.A., 176 
F.2d 678. 

Bight of party to proceed on new the¬ 
ory 

In action for judgment that cir- 
cumstanccis required trustee to de¬ 
part from term.s of trust agreement 
by paying to known bondholders the 
pro rata shares of unknown bond¬ 
holders, prior judgment by the court 
of appeals of reversal and remand 
was not intended to preclude claim¬ 
ants from proceeding on some new 
theory based on new facts other than 
those considered in the claim reject¬ 
ed, nor did it preclude an application 
for leave to serve an amended com¬ 
plaint. 

U.S.—Mayer v. Chase Nat. Bank of 
City of New York, C.A.N.Y., 242 F. 
2d 148. 

SiBcretion. to issue iujuuctiou 

Decision of circuit court of ap¬ 
peals reversing district court's de¬ 
termination that Fair Labor Stand¬ 
ards Act of 1938 was inHpi)licai>le to 
certain employees and remanding 
cause to district court for determina¬ 
tion of whether an injunction com¬ 
pelling employer to comply with the 
Act should issue, did not limit the 
district court’s power to determine 
within its discretion whether injunc¬ 
tion would be appropriate under the 
circumstances. 

U.S.—McCornb v. Goldblatt Bros., C. 

C.A.Ill., 166 F\2d 387. 

Time and oonditiouB for certain acts 
In action to determine title to land 
and to buildings thereon, where de¬ 
cree imposed conditions under which 
and date by which defendant was to 
remove buildings from land, but time 
expired during appeal by both sides, 
it was incumbent on district court to 
again fix reasonable time for remov¬ 
al of buildings and to impose appro¬ 
priate conditions. 

U.S.—Kelly v. Bowman, C.A.Ill., 202 
F.2d 275. 

48.B U.S.—Freeman v. Mayer, D.C. 

N.J., 146 F.Supp. 202. 

Jurisdiction retained 
United States district court re¬ 
tained jurisdiction to hear action by 
assignee of wage claims after court 
of appeals had reversed the district 
court’s judgment and remanded the 
case with directions to hold In favor 
of priority of claims of United States, 
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power of the trial court cannot under any circum¬ 
stances rise above the mandate.^® 

Where a cause is reversed and remanded to the 
district court with directions for further proceed¬ 
ings in conformity with the opinion of the court of 
appeals, the only command which is carried to the 
district court is to apply the principle of law estab¬ 
lished by the appellate court, in its final disposi¬ 
tion.'^® A cause remanded without specific direc¬ 
tions stands in the lower court as though no judg¬ 
ment or decree had been rendered and where 
the mandate of the court of appeals orders that 
execution and further proceedings be had in the 
cause in accordance with the decree of the court 
of appeals, the judgment of the district court not¬ 
withstanding, it vacates the findings of fact and 
conclusions of law, and the judgment, of the district 
court.^i-® Where, however, the appellate court by 
its decision and directions puts an end to the liti¬ 
gation, the lower court is without jurisdiction ex¬ 
cept to comply with whatever directions are made.^^ 

On reversal and remand by the court of appeals, 
the record in the previous trial is properly before 
the district court in considering the right of a party 
to a summary judgment.®® 

Mandate and proceedings after remand by Su¬ 
preme Court generally are discussed supra § 201 
(14). 

As to parties who did not appeal. Where an ap¬ 
peal was taken by some of the parties, the lower 


court retains control over its decree, after the is¬ 
suance of the mandate, as to the parties who did not 
appeal, and as to such parties may make such re¬ 
vision therein as justice requires.®®-® 

Reversal as to jurisdictional matters. Where 
the court of appeals has ruled that the district court 
did not have jurisdiction of the case on a particular 
jurisdictional basis, the district court is without au¬ 
thority to proceed in the action or in collateral mat¬ 
ters,® in the absence of an independent basis of 
federal jurisdiction.®®-^® Where the requisite ju¬ 
risdictional amount was involved at the time the 
action was commenced, the fact that plaintiff on re¬ 
mand alternatively reduced the amount of the de¬ 
mand in his motion for summary judgment to con¬ 
form to the law applied by the court of appeals 
would not ipso facto divest the district court of ju¬ 
risdiction.®®-®® 

§ 301(36).-Compliance with Man¬ 

date or Directions 

On remand of the cause from the court of appeals 
it is the duty of the district court promptly to comply 
substantially with the mandate of the court of appeals 
and to obey the directions therein. Where the decision 
of the court of appeals is reversed by the Supreme Court, 
the district court must obey the mandate of the Supreme 
Court if it is directed to it. 

On remand of the cause from the court of ap¬ 
peals to the district court, it is the duty of the dis¬ 
trict court promptly,®®-®® and without attempting to 
question the correctness of the appellate court’s 


although claims of United States had 
been judicially settled. 

U.S.—Division of Labor Law Enforce¬ 
ment v. Stanley Restaurants, Inc., 
C.A.Cal., 228 F.2d 420. 

49. U.S.—Bailey v, Proctor, C.C.A. 
Mass., 166 P.2d .*192. 

In re Squire. D.C.N.J., 24 F.Supp. 
763, application denied, C.C.A., 100 
F.2d 1021. 

60. U.S.—McNee v. Williams, C.C.A. 
Okl., 280 F. 95. 

Power to consider motions 

Where district court's order grant¬ 
ing summary Judgment for defendant 
was reversed because of the exist¬ 
ence of a genuine issue as to a ma¬ 
terial fact, and court of appeals re¬ 
manded cause with Instructions to 
proceed in accordance with its opin¬ 
ion, district court was free to consid¬ 
er any motion presented to it, in¬ 
cluding the motion for summary 
judgment or a renewal thereof. 

U.S.—Krieger v. Ownership Corp., C. 
A.N.J., 270 P.2d 265. 

61. U.S.—Standard Acc. Ins. Co. of 
Detroit V. Home Indem. Co. of N. 
V., D.C.Cal., 82 F.Supp. 945—Nel¬ 


son V. Lewis, D.C.N.Y., 9 F.Supp. 
406. 

4 C.J. p 1220 note 50. 

Unqualified reversal as leaving case 
standing as though judgment had 
never been rendered see supra § 
301(30). 

51.6 U.S.—Standard Acc. Ins. Co. of 
Detroit v. Home Indem. Co. of N. 
Y., D.C.Cal., 82 F.Supp. 945. 

52. U.S.—Hubbard v. Worcester Art 
Museum, Mass., 196 F. 871, 116 
C.C.A. 433—^Harrison v. Clarke, 
Iowa, 182 F. 766, 106 C.C.A. 197. 

53. U.S.—A. B. C. Fireproof Ware¬ 
house Co. V. Atchison, T. & S. F. 
Ry. Co., C.C.A.MO., 122 F.2d 657. 

63.5 U.S.—Standard Acc. Ins. Co. of 
Detroit v. Home Indem. Co. of N. 
Y., D.C.Cal., 82 F.Supp. 945. 

53.10 Begnlrixig deposit 

Where court of appeals had deter¬ 
mined on prior appeal that federal 
district court was without jurisdic¬ 
tion of subject matter of action, it 
was improper for district court there¬ 
after to require deposit in district 
court of government bonds and oth¬ 
er collateral security as to which 
bank claimed a lien. 
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U.S.—Fahey v. Calverley, C.A.Cal., 
208 F.2d 197, certiorari denied Mal- 
lonee, Bucklin and Fergus v. Fahey, 
74 S.Ct. 680, 347 U.S. 965. 98 L.Ed. 
1100, and Utley v. Fahey, 74 S.Ct. 
681, 317 U.S. 956, 98 L.Ed. 1100. 

53.15 U.S.—Fahey v. Calverley, C.A. 
Cal., 208 F.2d 197, certiorari denied 
Mallonee, Bucklin and Fergus v. 
Fahey, 74 S.Ct. 680, 347 U.S. 955, 98 
L.Ed. 1100, and Utley v. Fahey, 74 
S.Ct. 681, 347 U.S. 966, 98 L.Ed. 
1100. 

53.20 U.S.—Morris v. Prefabrication 
Engineering Co., C.A.Fla., 181 F.2d 
23. 

53.50 U.S.—Federal Home Loan 
Bank of San Francisco v. Hall, C.A. 
Cal.. 225 F.2d 349, certiorari denied 
Mallonee. Bucklin and Fergus v. 
Federal Home Loan Bank of San 
Francisco, 76 S.Ct. 438, 860 U.S. 
968, 100 L.Ed. 840, rehearing denied 
76 S.Ct. 708, 361 U.S. 921, 100 L. 
Ed. 1452, appeal dismissed Long 
Beach Federal Sav. & Loan Ass’n 
V. Federal Home Loan Bank of 
San Francisco, 76 S.Ct. 709, 351 U. 
S. 916, 922, 100 L.Ed. 1449. 
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opinion or decision or its mandate,63 55 to comply I obey the directions therein^* without variation,65 
with the mandate of the court of appeals and to I even though the mandate may be or is supposed to 


53.55 U.S.—^Mallonee v. Fahey, D.C. 
Cal.. 117 F.Supp. 269. 

54. U.S.—BrisBs v. Pennsylvania R. 
Co., N.Y.. 68 S.Ct. 1039, 334 U.S. 
304, 92 L.Ed. 1403. 

Paramount Film Distributing 
Corp. V. Village Theatre, C.A.Utah. 
228 F.2d 721—Federal Home Loan 
Hank of San Francisco v. Hall. C.A. 
(^1., 226 F.2d 349. certiorari denied 
Mallonee, Bucklin and Fergus v. 
Federal Home Loan Bank of San 
Francisco, 76 S.Ct. 438, 350 U.S. 
968, 100 L.Ed. 840. rehearing de¬ 
nied 76 S.Ct. 708, 351 U.S. 921. 100 
L.Ed. 1452, appeal dismissed Long 
Beach Federal Sav. and Loan Ass’n 
V. Federal Home Loan Bank of San 
Francisco, 76 S.Ct. 709, 351 U.S. 
916, 922, 100 L.Ed. 1449—Citizens 
Nat. Trust & Sav. Bank of l^os An¬ 
geles V. U. S. District Court, C.A. 
Cal., 215 F.2d 799—Joseph E. Sea¬ 
gram & Sons V. Bynum, C.A.Ark., 
191 F.2d 6—Meyercheck v. Givens. 
C.A.Ill., 186 F.2d 86—^Woods v. 
Krizan, C.A.Minn., 176 F.2d 667— 
Phelan v. Middle States Oil Corp., 
C.C.A.N.Y.. 166 F.2d 697—Pleniken 
V. Great American Indemnity Go., 
C.C.A.La.. 142 F.2d 938, certiorari 
denied 66 S.Ct, 134, 323 U.S. 774. 89 
L.Ed. 619—Ohio Oil Co. v. Thomp¬ 
son, C.C.A.Mo., 120 F.2d 831, certio¬ 
rari denied 62 S.Ct. 112. 314 U.S. 
658, 86 L.Ed. 528—Rogers v. Con¬ 
solidated Rock Products Co., C.C.A. 
Cal., 114 F.2d 108—Sartor v. Ar¬ 
kansas Natural Gas Corporation, 
C.C.A.La., Ill F.2d 772, certiorari 
denied 59 S.Ct. 243, 306 U.S. 649, 
83 L.Ed. 420, rehearing denied 69 
S.Ct. 250, 306 U.S. 676, 83 L.Ed. 437 
—Thornton v. Carter, C.C.A.Ark., 
109 F.2d 316—Pike Rapids Power 
Co. V. Minneapolis, St. P. & S. S, M. 
Ry. Co., C.C.A.Minn.. 106 P.2d 891— 
Illinois Bell Telephone Co. v. Slat¬ 
tery. C.C.A.Ill., 102 F.2d 68. certio¬ 
rari denied Slattery v. Illinois Bell 
Telephone Co.. 59 S.Ct. 1046, 307 
U.S. 648. 83 L.Ed. 1527—Root v. 

U. S., C.C.A.Tex., 85 F.2d 612— 
American Surety Co. of New York 

V. Bankers’ .Savings & Loan Ass’n 
of Omaha. Neb., C.C.A.Neb., 67 F. 
2d 803, certiorari denied 54 S.Ct. 
629, 291 U.S. 678, 78 L.Ed. 1066— 
H. P. Coffee Co. v. Reid, Murdoch 
& Co., C-C.A.Mo., 60 F.2d 387— 
Great Northern Ry. Co. v. General 
Ry. Signal Co., C.C.A.Minn., 57 F. 
2d 457—Smyth v. Klauder, C.C.A. 
Pa., 52 F.2d 109, certiorari denied 
Klauder v. Smyth, 52 S.Ct. 199, 284 
U.S. 681, 76 L.Ed. 575—Rothschild 
& Co. V. Marshall. C.C.A .Wash., 51 
P.2d 897—^D’Arcy v. Jackson Cush¬ 
ion Spring Co., Mich., 212 P. 889, 
129 C.C.A. 409. 


Pidalgo Island Packing Co. v. 
Phillips, D.C.Alajgka, 149 F.Supp. 
260—^U. S. v. Certain Lands in 
Town of Stratford, Fairfield Coun¬ 
ty, State of Conn., D.C.Conn., 126 
F.Supp. 518—Mallonee v. Fahey, D. 
C.Cal., 122 F.Supp. 472—Holliday v. 
Pacific Atlantic S. S. Co., D.C.Dcl.. 
117 F.Supp. 729, affirmed, C.A., 212 
F.2d 206—Mallonee v. Fahey, D.C. 
Cal., 117 F.Supp. 269—McGrath v. 

E. J. Lavlno & Co., D.C.Pa., 91 F. 

Supp. 786—Coastal Club v. Shell 
Oil Co.. D.C.La.. 56 F.Supp. 641. 
reversed on other grounds, C.C.A., 
147 F.2d 607—Nelson v. Lewis, D. 
C.N.y.. 9 F.Supp. 406—Standard 

Asphalt Co. of Florida v. American 
Surety Co. of New York, D.C.Fla., 
5 F.Supp. 430, affirmed, C.C.A., 
American Surety Co. of New York 
V. Standard Asphalt Co. of Florida, 
75 F.2d 1, certiorari denied 55 S.Ct. 
655, 295 U.S. 741, 79 L.Ed. 1687. 

Swartz V. Kaplan, D.C.Mass., 60 

F. 2d 947—Westinghouse Electric & 
Mfg. Co. V. Brooklyn Rapid Transit 
Co.. D.C.N.Y., 20 F.2d 932. afllrmed, 

C. C.A., 20 F.2d 934—In re Bensel, 

D. C.N.Y.. 230 F. 932. 

D.C.—Washington Gas Light Co. v. 
Bvakcr. 195 F.2d 29, 90 TT.S.App.D.C. 
98—Olds V. Rollins College. 173 F. 
2d 639, 84 U.S.App.D.C. 299—Hart¬ 
man V. Masters, 46 App.D.C. 271. 

4 C.J. p 1221 note 58. 

Rendition of judgment as directed 
see infra § 301(43). 

UotloxL to dismiss counterclaims re- 
gnired to he denied 
In action for declaratory judgment 
and restraining injunction directed 
against village ordinance prohibit¬ 
ing operation of low-flying aircraft 
over village, in which both village 
and individual defendants counter¬ 
claimed. judgment of court of ap¬ 
peals which held that no final deci¬ 
sion should then be made as to va¬ 
lidity of defendants’ ‘‘counterclaims” 
and that case, including “counter¬ 
claim,” should proceed to trial em¬ 
braced individual defendants’ coun¬ 
terclaims, and hence interveners’ mo¬ 
tion to dismiss individual defend¬ 
ants’ counterclaims would be denied. 
U.S.—All Am. Airways v. Village of 
Cedarhurst, D.C.N.Y., 111 F.Supp. 
677. 

Mandate held not complied with 

Where court of appeals remanded 
case directing district court to enter 
judgment restraining and enjoining 
defendants from requiring segrega¬ 
tion of races in any school under 
their supervision from and after such 
time as may be necessary to make ar¬ 
rangements for admission of children 
1 to such schools on a racially nondls- 
j criminatory basis with all deliberate 
1 speed, entry of Judgment by district 
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court enjoining defendants from “re¬ 
quiring or permiitlng segregation of 
races in any school under their super¬ 
vision, beginning and not before the 
mid-winter school term of 1957- 
1958,” without any further hearings 
or any evidence other than what ap¬ 
peared in record and without invit¬ 
ing suggestions or arguments, was 
not in accordance with mandate of 
the court of appeals. 

U.S.—Rippy V. Borders, C.A.Tex., 260 
F.2d 690. 

BispoBltion. hy summary Judgment 

Mandate of court of appeals re¬ 
manding a case to district court 
must be strictly complied with, and 
fact that district court disposed of 
case on motion for summary judg¬ 
ment does not change its treatment 
on remand. 

U.S.—F. A. R. Liquidation Corp. v. 
Brownell, D.C.DeL, 130 F.Supp. 691. 

56. U.S.—Briggs v. Pennsylvania R. 
Co., N.Y., 68 S.Ct. 1039, 334 U.S. 
304, 92 L.Ed. 1403. 

Britton V. Dowell, Inc., C.A.Okl., 
243 F.2d 434—Fleniken v. Great 
American Indemnity Co., C.C.A.La., 
142 P.2d 938, certiorari denied 65 
S.Ct. 134, 323 U.S. 774, 89 L.Ed. 619 
—Thornton v. Carter, C.C.A.Ark., 
109 F.2d 316—Federal Trade Com¬ 
mission V. Standard Education Soc., 
C.C.A.N.Y.. 97 F.2d 513, certiorari 
denied Standard Education Soc. v. 
Ii'’ederal Trade Commission, 69 S. 
Ct. 145. 305 U.S. 642, 83 L.Ed. 414 
—Magnolia Petroleum Co. v. Suits, 
C.C.A.Okl., 43 F.2d 280, certiorari 
denied Suits v. Magnolia Petrole¬ 
um Co., 61 S.Ct. 35, 282 U.S. 861, 75 
L.Ed. 762—Luminous Unit Co. v. 
Freeman-Sweet Co., C.C.A.Ill., 3 F. 
2d 677—Goldwyn Pictures Corpora¬ 
tion V. Howells Sales Co., C.C.A.N. 
Y., 287 F. 100, certiorari denied 43 
S.Ct. 703, 262 U.S. 755. 67 L.Ed. 1217 
—Brictson Mfg. Co. v. Woodrough, 
C.C.A., 284 F. 484~-D’Arcy v. Jack- 
son Cushion Spring Co., Mich., 212 
F. 889, 129 C.C.A. 409—Keasbey & 
Mattlson Co. v. American Magnesia 
& Covering Co., C.C.Pa., 148 F. 91. 

Fidalgo Island Packing Co. v. 
Phillips. D.C.Alaska. 149 F.Supp. 
260—In re Inland Gas Corp., D.C. 
Ky., 92 F.Supp. 810, cause remand¬ 
ed on other grounds, C.A., 187 F. 
2d 813—Coastal Club v. Shell Oil 
Co., D.C.La., 66 F.Supp. 641, revers¬ 
ed on other grounds, C.C.A., 147 
P.2d 607—Cold Metal Process Co. 
V. United Engineering & Foundry 
Co., D.C.Pa., 43 F.Supp. 376. 

No exceptions 

Federal district court is not at lib¬ 
erty to entertain exceptions to a 
judgment of the court of appeals in 
any circumstances. 
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be erroneous.®® Accordingly, if the trial court fails 
to follow the directions of the appellate court the 
judgment should be reversed if the errors are prej¬ 
udicial to appellant.S'^ 

On the other hand, the rule as to obedience to 
the mandate requires only an intelligent and reason¬ 
able compliance therewith and it has been held 
that a substantial, rather than a literal, compliance 
is siifficient,^^ and that where the direction of the 
court of appeals is obeyed, even though such obedi¬ 
ence is erroneously accomplished by the district 
court, it is sufficient.*'*^-® 

In order fully to effectuate the mandate, action 
taken inconsistent therewith pending the appeal 
may and should be corrected, even though no spe¬ 
cific directions to that effect arc given.®® 

Reversal and remand by Supreme Court. Where 
the decision of the court of appeals is reversed by 
the Supreme Court, and the cause is remanded to 
the district court, rather than to the court of ap¬ 
peals, the district court must comply with the man¬ 
date of the Supreme Court.®®-*® However, where 
the Supreme Court, reversing the judgment of the 
court of appeals, remands the cause to that court 
with directions, the district court is bound by the 


mandate from the court of appeals,®®*^® and cannot 
obey the directions of, or accept findings allegedly 
made by, the Supreme Court which were not re¬ 
flected in the mandate of the court of appeals.®®*^® 

Mandate and proceedings after remand by Su¬ 
preme Court generally are discussed supra § 201 
(14). 

§ 301(37),-Modification or Avoid¬ 

ance of Judgment or Order 

The district court, on remand of a cause by the court 
of appeals is generally without power to open, vacate, 
or modify the Judgment of the appellate court, or its own 
Judgment after affirmance, or its own Judgment in con¬ 
formity with the mandate. 

In accordance with the rules governing the pow¬ 
ers and duties of the lower court on remand of a 
cause from an appellate court generally, discussed 
in Appeal and Error § 1967, the district court, on 
remand of a cause by the court of appeals, is gen¬ 
erally without power to open®^ or vacate or modi¬ 
fy® 2 or vary,®2 ® the judgment of the appellate court, 
or to alter, extend, or relieve from the precise ful¬ 
fillment of a specified condition on which the effect 
of the appellate judgment is made to depend.®'* 
Moreover, it is not at liberty to amend, modify, or 


XJ.s.—Garrett v. Faust, D.C.Pa., 100 
F.Supp. 104. 

56. U.S.—Thornton v. Carter, C.C.A. 
Ark.. 109 F.2d 316. 

Kcnnicott v. Wayne County, C.C. 
Ill., 14 F.Cas.No.7,710, 6 Biss. 138, 
anirined 91 U.S. 498. 24 L.Ed. 260. 
VaUdlty of order of court of ap¬ 
peals reversing: judgment and re¬ 
manding cause for new trial was not 
a question for consideration of trial 
court. 

U.S.—Keller v. Hall, C.C.A.Ariz., Ill 
F.2d 129. 

57. U.S.—Ammann v. Home Inv. Co., 
C.A.Cal., 243 F.2d 748—Thornton v. 
Carter, C.C.A.Ark., 109 F.2d 316— 
Pocono Rubber Cloth Co. v. J. A. 
Livingston, Inc., C.C.A.N.J., 92 F. 
2d 290, certiorari denied J. A. Liv- 
ing.ston, Inc. v. Pocono Rubber Co., 
58 S.Ct. 622. 303 U.S. 637, 82 L.Ed. 
1097—Northern Mining & Trading 
Co V. Alaska Gold Recovery Co., 
C.C.A.Alaska, 25 F.2d 106—Old Col¬ 
ony Trust Co. V. Union Land & 
Cattle Co., C.C.A.Nev., 4 F.2d 451. 

58. U.S.— Baltimore Building & 
Loan Ass’n v. Alderson, W.Va., 99 
F. 489, 39 C.C.A. 609. 

The Sabine, C.C.La., 50 F. 215. 

Authority under mandate held not 
exceeded 

U.S.— Norfolk & W. Ry. Co. v. Board 
of Education of City of Chicago, 
C.C.A.Ill., 114 F.2d 869—Turner V. 
Kirkwood, C.C.A.Okl., 62 F.2d 256, 


certiorari denied 53 S.Ct. 622, 289 
U.S, 724. 77 L.Ed. 474—H. P. Coffee 
Co. V. Reid, Murdoch & Co., C.C.A. 
Mo.. 60 F.2d 387—In re Old Colony 
Trust Co., C.C.A.Nev., 2 F.2d 407— 
Indian Territory Illuminating Oil 
Co. v. Bartlesville Zinc Co., C.C. 
A.N.J., 299 F. 376. 

59. U.S.—South Fork Canal Co. v. 
Gordon, C.C.Cal., 22 F.Cas.No.l3,- 
189, 2 Abb. 479. 

Substantial conformity 

Decree, entered on mandate after 
aflirmance without modification, can¬ 
not enlarge scope of former decree; 
but it is in substantial conformity 
with original decree, where both re¬ 
quire same acts from defendants. 
IXC.—^Work V. Read, 23 F.2d 139, 67 
App.D.C. 312. 

59.5 Erroneous determinatiou of 
area 

Record on second appeal in action 
for trespass on mineral estate dis¬ 
closed that district court, in deter¬ 
mining the number of acres occupied 
by the trespass, heeded the direction 
of the court of appeals on the first 
appeal, even though it arrived at the 
same amount as that previously de¬ 
termined according to a method held 
to be erroneous. 

U.S.—Phillips Petroleum Co. v. Cow- 
den, C.A.Tex.. 256 F.2d 408. 

60. U.S.—South Fork Canal Co. v. 
Gordon. C.C.Cal., 22 F.Cas.No.l3,- 
189, 2 Abb. 479. 
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60.5 U.S.—Ringhiser v. Chesapeoke 
& O. Ry. Co., C.A.Ohlo, 264 F.2d 
62. 

60.10 U.S.—Hartford-Emplre Co. v. 
Shawkee Mfg. Co., D.C.Pa., 57 F. 
Supp. 636. 

60.15 U.S.—Hartford-Empire Co. v. 
Shawkee Mfg. Co., supra. 

61. U.S.—American Engineering Co. 
V. Metropolitan By-Products Co., 
C.C.A.N.Y., 280 F. 677. 

62. U.S.—Smyth v. Klauder, C.C.A. 
Pa., 62 F.2d 109, certiorari denied 
Klauder v. Smyth, 52 S.Ct. 199, 284 
U.S. 681, 76 L.Ed. 676. 

4 C.J. p 1223 note 73. 

Emasculation of mandate 

Where court of appeals, on prior 
appeal from district court’s refusal 
to grant injunction as prayed, re¬ 
versed judgment and remanded cause 
with direction that such injunction 
be ordered to issue, district court 
had no authority to add to order, as 
presented, language which had effect 
of emasculating, if not completely 
nullifying, mandate of court of ap¬ 
peals. 

U.S.—In re U. S., C.A.Tex., 207 F.2d 
667. 

62.5 TT.S.—Evans v. Hudson Coal 
Co., D.C.Pa., 84 F.Supp. 740, appeal 
dismissed, C.A., 178 F.2d 663. 

63. U.S.—The Holladay Case^ C.C. 
Or., 29 F. 226, 



§ 301(37) FEDERAL COURTS 36 C.J.S. 

add to the mandate,a party who wishes some out power to vacate, alter, or modify the judgment 
change made in the mandate being required to pro- originally entered by it,®^ since, on affirmance, the 
ceed before the court of appeals, as discussed infra decree of the district court became the decree of 
§ 301(49); and meritorious arguments that the the court of appeals ;65.5 nor is the power to do so 
court of appeals erred in its mandate should be granted by Rule 60(b) of the Federal Rules of 
addressed to that court and not to the district Civil Procedure, 28 U.S.C.A., which provides for 
court.®3.10 relief from judgment, order, or proceeding taken 

Affirmed judgment of district court. Likewise, through mistake, inadvertence, surprise, excusable 
after aflSrmance on appeal, except as directed by the neglect, newly discovered evidence, fraud, or other 


appellate court,the lower court is 

63.5 U.S.—Scientific Anglers, Inc. v. 

B. F. Gladding & Co., C.A.Mich., 
260 F.2d 662. 

63.10 U.S.—Federal . Home Loan 
Bank of San Francisco v. Hall, C. 
A.Cal., 225 F.2d 349, certiorari de¬ 
nied Mallonee, Bucklin and Fer¬ 
gus V. Federal Homo laoan Bank 
of San Francisco. 76 S.Ct. 438, 350 
U.S. 968. 100 L.Ed. 840, rehearing 
denied 76 S.Ct. 708, 351 U.S. 921, 
100 L.Ed. 14.52, appeal dismissed 
Long Beach Federal Sav. and Loan 
Ass’n V. Federal Home Loan Bank 
of San Francisco. 76 S.Ct. 709, 351 
U.S. 916, 922, 100 L.Ed. 1449. 

64. U.S.—The Pocahontas. C.C.A.N. 

Y., Ill F.2d 451, certiorari denied 
Eagle Transport Co. v. U. S., 60 S. 
Ct. 1088, 310 U.S. 641, 84 L.Ed. 
1409—Raydure v. Lindley, C.C.A. 
Ky., 268 F. 338. 

U. S. V. Certain Lands In Town 
of Stratford, Fairfield County, 
State of Conn., D.C.Conn., 126 F. 
Supp. 518. 

Power reserved ia. decree 

(1) Where railroad mortgage fore¬ 
closure decree which was affirmed as 
modified by court of appeals express¬ 
ly extended term at which decree was 
entered until after complete execu¬ 
tion of provisions of decree, party 
seeking modification of decree was 
not required to apply to court of ap¬ 
peals for leave to make application 
where provision of decree extending 
term of trial court was not matter 
of controver.sy in reviewing court, 
and was in no way modified by re¬ 
viewing court, since such provision 
stood in no different situation after 
afflrm.ance of decree by reviewing 
court than before appeal. 

U.S.—Guaranty Trust Co. of New 
York V. Minneapolis & St. L. R. Co., 

C. C.A.Mlnn., 98 F.2d 345. 

(2) Where district court’s decree 
In receivership proceeding adjudicat¬ 
ed specific amounts of mortgage 
debts due to mortgagee bank, and 
adjudicated tax priorities asserted 
by government of Puerto Rico, and 
provided that matters not disposed 
of were reserved for further adjudi¬ 
cation, that a party might subse¬ 
quently apply for further relief in 
such matters, and that for purpose 
of any further order the term of 


generally with- 1 reason,®®*^® and 

court should be continued, the dis¬ 
trict court’s interpretation of the de¬ 
cree as not extending the term of 
court for purpose of retaining juris¬ 
diction to modify the decree with re¬ 
spect to matters finally determined 
therein, w'as accepted by the court 
of .appeals. 

U.S.—People of Puerto Rico v. Bank 
of Nova Scotia, C.C.A.Puerto Rico, 
116 P.2d 379, certiorari denied 62 
S.Ct. 56, 314 U.S. 615, 86 L.Ed. 495. 

Opinion held to authorise modifica¬ 
tion 

U.S.—City of Louisville v. Louisville 
Ry. Co., C.C.A.Ky., 281 F. 353. 

65. U.S.—Butcher & Sherrerd v. 
Welsh, C.A.3. 206 F.2d 259, certio¬ 
rari denied Alker v. Butcher & 
Sherrerd, 74 S.Ct. 312, 346 U.S. 925, 
98 L.Ed. 418, rehearing denied 74 
S.Ct. 513, 347 U.S. 924, 98 L.Ed. 
1078, and in which rehearing is de¬ 
nied 74 S.Ct. 626, 347 U.S. 940, 98 
L.Ed. 1089, and 75 S.Ct. 354, 348 

U. S. 939, 99 L.Ed. 736, vacated on 
other grounds 223 F.2d 262—City of 
Orlando v. Murphy, C.C.A.Fla., 94 
F.2d 426—Clarke v. Hot Springs 
Electric Light & Power Co., C.C.A. 
Wyo., 76 F.2d 918, certiorari denied 
66 S.Ct. 147, 296 U.S. 624, 80 L.Ed. 
443. 

U. S. V. Certain Lands In Town 
of Stratford, Fairfield County, State 
of Conn., D.C.Conn., 126 F.Supp. 
618—Von Wedel v. McGrath, D.C.N. 
J., 100 F.Supp. 434, affirmed, C.A., 
194 F.2d 1013—Royal Typewriter 
Co. V. Remington Rand, D.C.Conn., 
88 F.Supp. 734—Borough of Mun- 
hall V. U. S., D.C.Pa., 71 F.Supp. 
241—The West Kebar, D.C.N.Y., 63 
F.Supp. 766, reversed on other 
grounds, C.C.A., Edmond Weil Inc. 

V. American, 147 F.2d 363—Ingh- 
ram v. Union Stock Yards Co. of 
Omaha, D.C.Neb., 6 F.Supp. 486. 

Carpenter v. Rohm & Haas Co., 
D.C.Del., 9 F.R.D. 635, affirmed 180 
F.2d 749, certiorari denied 71 S.Ct. 
30, 340 U.S. 841, 95 L.Ed. 617. 

4 C.J. p 1223 note 77. 

Order dismissing complaint 
U.S.—Ginsburg v. Stern, C.A.Pa., 263 
F.2d 457. 

Befnsal to grant leave to amend 

Where district court entered order 
refusing to grant plaintiff leave to 
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the trial court properly declines to 

amend complaint and court of ap¬ 
peals affirmed the order and mandate 
thereon had issued, district court 
properly refused to vacate the order, 
and in the circumstances the district 
court was right in refusing to vacate 
writ of attachment for costs and in 
preventing plaintiff from proceeding 
to take noticed deposition of one of 
defendants. 

U.S.—Ginsburg v. Stern, C.A.Pa., 263 
F.2d 468. 

65.5 U.S.—Thompson v. Baltimore & 
O. R. Co., D.C.Mo., 72 F.Supp. 65— 
Hartford-Empire Co. v. Obear- 
Nester Glass Co., D.C.Mo., 71 F. 
Supp. 893. 

65.10 U.S.—Butcher & Sherrerd v. 
Welsh, C.A.3, 206 F.2d 259, certio¬ 
rari denied Alker v. Butcher & 
Sherrerd, 74 S.Ct. 312, 346 U.S. 
926, 98 L.Ed. 43 8, rehearing denied 
74 S.Ct. 613, 347 U.S. 924, 98 L.Ed. 
1078, and in which rehearing is 
denied 74 S.Ct. 626, 347 U.S. 940, 
98 L.Ed. 1089, and 76 S.Ct. 364, 348 
U.S. 939, 99 L.Ed. 736, vacated on 
other grounds 223 F.2d 262. 

Von Wedel v. McGrath, D.C.N.J., 
100 F.Supp. 434, affirmed, C.A., 194 
F.2d 1013. 

Athough Bole 60 enlarges power of 
court over judgments without re.spect 
to running of term of court, it does 
not give court power to alter or 
amend a judgment affirmed by circuit 
court of appeals. 

U.S.—Home Indemnity Co. of New 
York V. O’Brien, C.C.A.Mich., 112 F. 
2d 387. 

Facts held insufficient under Buie 

That plaintiff had only recently 
been able to verify additional fact.s 
alleged in amended complaint which 
plaintiff wished to file after original 
complaint had been dismissed, and 
after judgment had been affirmed on 
appeal, was insufficient under pro¬ 
vision of Rule of Civil Procedure that 
court may relieve party from final 
judgment for newly discovered evi¬ 
dence, where no attempt was made to 
substantiate amended complaint until 
after judgment had been affirmed 
and plaintiff’s attorney had advised 
against Including additional allega¬ 
tions In complaint. 

U.S.—Von Wedel v. McGrath, D.C.N. 
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modify a part of a decree which the court of ap¬ 
peals refused to modify on appeal.®® Similarly the 
trial court cannot open or review a question which 
it previously decided and which was affirmed by the 
court of appeals.®®-® 

On the other hand, it has been held that where 
the legal effect of the affirmance will not be affected, 
it may be permissible to reopen a judgment.®®-^® 
Moreover, where after mandate of the court of ap- 
pCt'ils affirming a decree in favor of plaintiff, an 
opinion of the Supreme Court in another case an¬ 
nounced a decision at variance with the opinion of 
the court of appeals, it is proper for the district 
court to vacate its decree and dismiss the suit not¬ 
withstanding the mandate.®^ 

Judgment entered in conformity zvith mandate. 
The trial court generally docs not have the power 
to open a judgment or decree entered by it in strict 
conformity with the mandate of the appellate 
court,®® although it may amend a judgment en¬ 
tered by it but which falls short of a compliance 
with the mandate,®® and may correct clerical errors 
in the judgment rendered by it in pursuance of the 
mandate.*^® 

As to parties not appealing. On remand after 
appeal by some of defendants, taken while the court 
still had jurisdiction, the trial court can vacate or 
revise its decree as to defendants not appealing.'^! 

Remand from Supreme Court to district court. 
Where the judgment of the district court was re¬ 
versed by the court of appeals, but the Supreme 
Court reversed the judgment of the court of ap¬ 


peals and reinstated the judgment of the district 
court, and remanded the case to the district court 
with instructions to reinstate its judgment, the dis¬ 
trict court must enter the reinstated judgment as 
directed,"^^*® and is without jurisdiction to modify 
it, as by increasing the award of damages, or other- 
wise.'^i-i® 

Mandate and proceedings after remand by Su¬ 
preme Court generally are discussed supra § 201 
(14). 

§ 301(38).-Granting New Trial or 

Rehearing 

Where the court of appeals has decided all Issues of 
law and fact a new trial cannot be ordered by the trial 
court, and generally after remand the lower court can¬ 
not grant a new trial on matters which were or could 
have been raised on appeal, although such relief may be 
granted where the opinion and mandate of the appellate 
court expressly or impliedly commit this matter to the, 
discretion of the lower court. 

Where the court of appeals has decided all issues 
of law and fact, and concluded the parties as to all 
such issues, a new trial cannot be ordered by the 
trial court and generally, after a review on 
the merits and a remand to the lower court, the low¬ 
er court cannot grant a new trial or rehearing,*^!-®® 
on grounds which could have, and should have, 
been raised on the appeal,*^ 2 especially where the 
matters desired to be reheard or retried have al¬ 
ready been disposed of on appeal.*^® Moreover, 
after a decree of a district court has been affirmed 
or reversed by the court of appeals, the question 
whether a party should be allowed to file a bill of 


J., 100 F.Supp. 434, affirmed C.A., 
194 F.2d 1013. 

66. TJ.S.—Turner v. Kirkwood, C.C.A. 
Okl., 62 F.2d 256, certiorari denied 
53 S.Ct. 522, 289 U.S. 724, 77 L.Ed. 
1474. 

66.5 U.S.—Carpenter v. Rohm & 
Haas Co., D.C.Del., 9 F.R.D. 635, 
affirmed, C.A., 180 F.2d 749, certio¬ 
rari denied 71 S.Ct. 30, 340 U.S. 841, 
96 L.Ed. 617. 

66.10 U.S.—^Von Wedel v. McGrath, 
D.C.N.J., 100 F.Supp. 434, affirmed, 
C.A., 194 F.2d 1013. 

No preliminary petition neoeeeary 
In order to reopen a judgment 
which has been affirmed on appeal it 
is not necessary that a preliminary 
petition be made In appellate court. 
U.S.—Von Wedel v. McGrath, supra. 

67. U.S.—Luminous Unit Co. v. 
Freeman-Sweet Co., C.C.A.I11., S F. 
2d 677. 

68. U.S.—Rogers v. Consolidated 
Rock Products Co., C.C.A.Cal., 114 
F.2d 108. 


69. U.S.—Moran v. Ilagerman, Nev., 
64 F. 499, 12 C.C.A. 239, certiorari 
denied 16 S.Ct. 1041, 159 U.S. 261, 
40 L.Ed. 145. 

70. U.S.—Ex parte Marks, Alaska, 
136 F. 168, 69 C.C.A. 80. 

71. U.S.—^Fifth Third Nat. Bank v. 
Johnson, Ohio, 219 F. 89, 134 C.C. 
A. 629. 

71.5 U.S.—Crumady v. The Joachim 
Hendrik Fisser, D.C.N.J., 176 F. 
Supp. 696. 

71.10 U.S.—Crumady v. The Joachim 

Hendrik Fisser, supra. 

71.50 U.S.—Goepfert v. City of 
Beach, C.C.A.Ind., 164 F.2d 743. 
71.55 U.S.—Marcus v. Otis, D.C.N.Y., 
83 F.Supp. 893. 

72. U.S.—City of Orlando v. Murphy, 
C.C.A.Fla., 94 F.2d 426. 

Wenborne-Karpen Dryer Co. v. 
Cutler Dry Kiln Co., D.C.N.Y., 21 
F.2d 692, certiorari denied 44 S.Ct. 
36, 263 U.S. 708, 68 L.Ed. 617. 
Elfeot of prior stipulation 

District court is unauthorized to 
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grant defendant new trial after re¬ 
ceiving appellate court’s mandate af¬ 
firming judgment for plaintiff, not¬ 
withstanding plaintiffs’ prior stipula¬ 
tion that court might entertain new 
trial motion, 

U.S.—Swartz v. Kaplan, D.C.Mass., 60 
F.2d 947. 

73. U.S.—^D’Arcy v. Jackson Cushion 
Spring Co., Mich., 212 F. 889, 129 
C.C.A. 409. 

Only one question remaining open 

Where stockholder’s derivative 
suit had twice been brought to the 
court of appeals by appeal and had 
been considered a third time on re¬ 
hearing and only question not decided 
on appeal was amount of damages to 
which beneficiary corporation was 
entitled, district court had no au¬ 
thority to grant a new trial of the 
whole cause, and only question re¬ 
maining open was the question of 
damages. 

U.S.—Marcus v. Otis, D.C.N.Y., 83 F, 

Supp. 893. 
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review in the district court must be passed on by 
the appellate courtJ^ 

A new trial or rehearing may be granted where 
the opinion and mandate of the appellate court ex¬ 
pressly or impliedly commit this matter to the dis¬ 
cretion of the lower court.*^® 

In making a determination as to whether a mo¬ 
tion for a new trial should be granted, the district 
court must obey the directions of the appellate court 
and must observe applicable provisions of the Fed¬ 
eral Rules of Civil Procedure.'^s.s 

The necessity of a new trial and the scope of the 
issues and the proceedings thereon are discussed 
infra § 301(46). 


36 C.J.g. 

§ 301(39). -Amendments; Supplemental 

Pleading 

A party may be permitted to amend hie pleadings 
after remand, in the discretion of the trial court, where 
expressly authorized by the appellate court or where the 
latter did not determine the case on the merits or direct 
final Judgment. Leave of the appellate court Is necessary 
to file a supplemental pleading, where there is conflict 
between the appellate decision and the further relief 
sought by the supplemental pleading. 

A party may be permitted to amend his pleadings 
after remand of the case by the court of appeals 
where such amendment is authorized by leave or 
direction to that effect given by the court of ap- 
peals,*^®-^® but the amendment must conform strict¬ 
ly to the terms of the mandate.*^® However, even 


74. U.S.—Suhor v. Gooch, Va., 248 F. 
870, 160 C.C.A. 628, certiorari denied 
Cooch V. Suhor. 38 S.Ct. 681, 247 
U S. 617, 62 L.Ed. 1245. 

U. S. V. Northwestern Telegrraph 
Co., D.C.Conn., 52 F.Supp. 973. 

75. U.S.—Kelley v. Hansen, C.A. 
:i iss., 268 F.2d 947—Alderman v. 
U’CTln, J. & E. Ry. Co., C.C.A.Ill., 
1 :i5 F.2d 971—Arkansas Natural 
<;:is Corporation v. Sartor, C.C.A. 

1 ., 98 F.2d 527, certiorari denied 
h\) S.Ct. 243, 305 U.S. 649, 83 L.Ed. 
4 20, rehearing denied 69 S.Ct. 260, 
3U5 U.S. 675, 83 L.Ed. 437, mandate 
conformed to, D.C., Sartor v, Ar¬ 
kansas Natural Gas Co., 29 F.Supp. 
956, reversed on other grounds, C. 
C.A., Sartor v. Arkansas Natural 
Gus Corporation, 111 F.2d 772. 

McCreary v. U, S., D.C.Or., 23 F. 
Supp. 385, reversed on other 
grounds. C.C.A., U. S. v. McCreary, 
105 F.2d 297. 

Determining factors 

Where court of appeals reversed 
judgment entered on jury verdict In 
fnvor of plaintiffs and remanded the 
“for further proceedings not 
itviinsistent with this opinion," the 
i i court, under the mandate of the 
court of appeals, could have granted 
a new trial if it w.as made to appear, 
or he was of the opinion that a 
different case could, or might be made 
out, but It was also within his dis¬ 
cretion to deny plaintiffs’ motion for 
a new trial and to enter a judgment 
on defendant's motion for judgment 
when he felt all issues of law and of 
fact were settled and disposed of by 
the verdict of the jury. 

U,,S.—Lane v. Mlssouri-Kansas-Texas 
R. Co. of Tex., C.A.Tex., 223 F.2d 
159. 

New trial or additional evidenoe 

Where defendant failed to comply 
with Civil Procedure Rule with re¬ 
spect to production of documents, 
etc., thereby depriving plaintiff of 
certain evidence, district court, after 
remand of cause thereto by court of 
appeals for further proceedings con¬ 


sistent with its opinion on reversal of 
judgment for plaintiff, had discretion 
to proceed with cause either by tak¬ 
ing additional evidence or by grant¬ 
ing a whole new trial, purpose of re¬ 
mand order being to compel defend¬ 
ant to comply with such rule in or¬ 
der to achieve substantial justice. 
U.S.—Ernst v. Jewel Tea Co., D.C. 
Ill., 13 F.R.D. 234. 

Deave to reconsider motion 

Defendant would be given an op¬ 
portunity to convince district court 
that under rule providing for relief 
from judgment, defendant was en¬ 
titled to relief from judgment entered 
against him by that court, and to 
that end court of appeals granted de¬ 
fendant’s request for leave to dis¬ 
trict court to reconsider his motion 
for new trial, although court of ap¬ 
peals had previously prohibited pro¬ 
ceedings relative to new trial. 

U.S.—Federal Deposit Ins. Corp. to 
Use of Secretary of Banking v. Al- 
ker, C.A.3, 223 F.2d 262. 

Determination on pretrial hearing 

Where court of appeals reversed 
judgment for plaintiffs in action to 
recover for death of motorist on 
ground that verdict was not sup¬ 
ported by evidence and directed that 
judgment should be entered for de¬ 
fendants unless on pretrial hearing 
the plaintiffs could show that other 
evidence was available which might 
reasonably change the result, in 
which event new trial could be grant¬ 
ed, affidavits introduced by plaintiffs 
at pretrial hearing failed to show 
that other evidence was available 
that might reasonably change result 
reached by court of appeals, and 
hence did not authorize granting of 
new trial. 

U.S.—Thibaut v. Gibson, D.C.La., 90 
F.Supp. 222, appeal dismissed, C.A., 
181 F.2d 494. 

Grant of new trial held proper 

U.S.—Yakutat & Southern Ry. v. 
City of Yakutat, C.A.Alaska, 227 P. 
2d 9. 


Denial held proper 

(1) District court did not abuse its 
discretion In denying defendants’ mo¬ 
tion for new trial on ground that evi¬ 
dence admissible only under first 
count prejudiced their defcn.se of 
second count. 

U.S.—Kelley v. Hansen, C.A.Mass., 
268 F.2d 947. 

(2) Where court of appeals re¬ 
versed judgment for plaintiff on 
ground that plaintiff had obtained his 
judgment in original trial by fraud, 
and defendants petitioned trial court 
to vacate its former decree and dis¬ 
miss action In conformity with opin¬ 
ion and mandate of court of appeals, 
but plaintiff filed answer and cross 
petition alleging fraud on part of 
defendants unsupported by factual 
allegations, assuming that trial court 
had jurisdiction factual basis for 
fraud was wholly Insufficient to en¬ 
title him to another hearing. 

U.S.—Gibbons v. Brandt, C.A.Ill., 181 
F.2d 650. 

75.5 District court judge exceeded 
his authority', under Federal Civil 
Procedure Rule, in granting defend¬ 
ants’ motion for new trial after af¬ 
firmance of district court’s judgment 
for plaintiffs, without making find¬ 
ings and conclusions, based on evi¬ 
dence produced at a hearing, on is¬ 
sues raised by defendants’ allega¬ 
tions supporting motion and plain¬ 
tiffs’ answer thereto, and violated ju¬ 
dicial duty in failing to follow direc¬ 
tion of court of appeals, in granting 
district court leave to consider such 
motion, that district judge also de¬ 
cide jurisdictional question of his 
power under rule to grant motion. 
U.S.—Federal Deposit Ins. Corp., to 
Use of Secretary of Banking v. 
Alker, C.A.Pa., 234 F.2d 113. 

75.50 U.S.—^U. S. Cartridge Co. v. 
Powell, C.A.Mo., 186 P.2d 67, modi¬ 
fied on other grounds 186 F.2d 611, 
certiorari denied 71 S.Ct. 866, 341 
U.S. 936, 95 L.Ed. 1364. 

76. U.S.—Moody v. Johnston, C.C.A., 
70 F.2d &35. 
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under those directions the district court may have 
some discretion as to whether, under the particular 
circumstances, amendment should be allowed^®*^ 

Cases bearing; on the amendment of pleadings 
after remand, where no leave or direction has been 
granted by the appellate court, generally turn on 
th(‘ question of the power of the lower court, rath¬ 
er than on an absolute right of the party asking the 
amendment, it being held that, even where an 
amendment is authorized, the question whether it 
shall be allowed in a particular case is committed 
primarily to the discretion of the lower court.'^'^ 
Where an amendment after remand is permissible. 


FEDERAL COURTS § 301(39) 

and no specific direction as to amendment has been 
made by the appellate court, the power to allow it 
is to be exercised under the same rules as govern 
the allowance of amendments at any other time.*^® 

In some cases the power to allow amendments of 
pleadings, after remand, is made to depend on 
whether the appellate court determined the case on 
the merits, amendments not being permissible when 
it did so determine the case,'^® and being permissible 
when the case was not so determined.®® Defendant 
is entitled to serve an answer and have the case 
tried on the merits where the court of appeals, on 
the ground that the complaint was sufficient to en- 


Parsons v. Commercial Nat. Bank 
in Shreveport, D.C.La., 64 F.Supp. 
888 . 

Amendment held in conformity with 
Buggrestion on appeal 

One rendering services to village 
under contract fulfilled statutory 
condition precedent to action to re¬ 
cover therefor on quantum meruit by 
r>ro!3cntinR bill or account over thirty 
days before moving for leave to 
amend complaint in his original ac¬ 
tion for breach of contract so as to 
slate cause of action on quantum 
meruit, pursuant to suggestion In de¬ 
cision of court of appeals on rever¬ 
sal of Judgment for him in such ac¬ 
tion, and was not bound to submit 
to nonsuit after such decision and 
begin new action thirty days after 
presenting such bill or account. 

U.S.—Potts V. Village of Haverstraw, 
C.C.A.N.Y., 110 F.2d 68. certiorari 
denied Village of Haverstraw v. 
Potts, G1 S.Ct. 17, 311 U.S. 660, 86 
L.Ed. 423. 

76.5 U.S.—Young v. Garrett, C.C.A. 
Ark.. 169 F.2d 634. 

Befusal held not abuse of discretion 

Where court of appeals affirmed 
judgment dismissing consolidated ac¬ 
tions because of lack of diversity of 
citizenship, but remanded cases to 
district court with instructions to 
permit plaintiffs to apply for leave 
to amend complaints for purpose of 
stating jurisdiction if possible, dis¬ 
trict court did not abuse its discre¬ 
tion in denying leave to plaintiffs 
to file their tendered amended and 
substituted complaints, in view of 
circumstances and reasons which 
moved court to refuse leave to amend. 
U.S.—Young v. Garrett, C.C.A.Ark., 
159 F.2d 634. 

Befusal held proper 

Where judgments of dismissal be¬ 
cause of lack of diversity of citizen¬ 
ship were afflrmed by court of ap¬ 
peals which remanded the case to 
district court with instructions to 
permit plaintiffs to apply for leave to 
amend complaints for purpose of 
stating jurisdiction if possible, and 
motions for leave to file amended 


and substituted complaints were filed 
more than two years after entry of 
judgments of dismissal and claims 
asserted in tendered amended and 
substituted complaints were included 
in original complaints dismissed, Dis¬ 
trict Court could not grant the mo¬ 
tions to file amended and substituted 
complaints. 

U.S.—Young V. Garrett. D.C.Ark., 5 
F.R.D. 117, afflrmed, C.C.A., 169 F. 
2d 634. 

Direction to consider amendment 

Where court of appeals afflrmed 
judgment dismissing action because 
of lack of diversity of citizenship but 
remanded case to district court with 
Instructions to permit plaintiffs to 
apply for leave to amend complaint 
for purpose of stating jurisdiction if 
possible, remand was not tantamount 
to direction to permit filing of amend¬ 
ed and substituted complaints, but 
was merely a direction to consider 
and determine the law on all ques¬ 
tions involved. 

U.S.—Young V. Garrett, D.C.Ark., 5 
F.R.D. 117, afflrmed, C.C.A., 169 F. 
2d 634. 

Amended pleading* held snfflclent 

U.S.—Bernstein v. N. V. Nederland- 
sche-Arnerlkaansche Stoornvaart- 
Maatschapplj, D.C.N.Y., 117 F.Supp. 
898, mandamus denied, C.A., Chem¬ 
ical Bank & Trust Co. v. Dimock, 
210 F.2d 376. 

77. U.S.—Syracuse Broadcasting 
Corp. v. Newhouse, C.A.N.Y., 236 
F.2d 522—Bowles v. Biberman 
Bros., C.C.A.Pa.. 152 F.2d 700— 
Southern Ry. Co. v. Colonna, C.C.A. 
Va,, 64 P.2d 237, certiorari denied 
63 S.Ct. 796, 289 U.S. 762, 77 L.Ed. 
1605. 

4 C.J. p 1224 note 9. 

78. U.S.—Bryne v. U. S., C.A.Mass., 
218 F.2d 327—Millers’ Mut. Fire 
Ins. Ass’n of Illinois v. Bell, C.C.A. 
Minn., 99 F.2d 289. 

U. S. V. Revere Copper & Brass 
Co., D.C.N.Y., 28 F.Supp. 277. 
Amendment allowed 

(1) Under mandate from court of 
appeals directing district court to 1 
set aside judgment for plaintiff and 
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permit defendants to bring such fur¬ 
ther proceedings as may be appro¬ 
priate in accordance with their pray¬ 
er for relief, defendants were en¬ 
titled to permission to amend orig¬ 
inal answer with counterclaim. 

U.S.—Hartford-Empire Co. v. Shaw- 
kee Mfg. Co., D.C.Pa., 57 F.Supp. 
636. 

(2) Where remand for new trial 
was made necessary by prejudicial 
errors in first trial, for which plain¬ 
tiffs were partly responsible, permit¬ 
ting defendants to amend to plead 
limitations after case was remanded 
was not an abuse of discretion, on 
showing that defendants had pre¬ 
viously relied on unreported decisions 
contrary to their contention as to 
statute of limitations applicable, and 
that there was no favorable decisior. 
at that time. 

U.S.—Emich Motors Corp. v. General 
Motors Corp., C.A.Ill., 229 F.2d 714. 

79. U.S.—City of Orlando v. Murphy, 

C. C.A.Fla.. 94 F.2d 426. 

U. S. V. Northwestern Telegraph 
Co., D.C.Conn., 62 F.Supp. 973. 
Every issue decided 

Opinion of court of appeals, on 
former appeal reversing judgment 
for plaintiff in action on public li¬ 
ability policy, which decided every 
issue of law and fact raised, termi¬ 
nated the case for all purposes and 
complaint therein was not thereafter 
subject to amendment without ex¬ 
press leave from circuit court of ap¬ 
peals. 

U.S.—^Herzberg’s Inc., v. Ocean Acci¬ 
dent & Guarantee Corp., C.C.A.Neb., 
132 F.2d 438. 

80. U.S.—Sheehy v. Mandeville, C.C. 

D. C., 21 F.Cas.No.12.740. 2 Cranch 
C.C. 15. 

Jurisdictiou 

Where judgment was reversed be¬ 
cause of want of jurisdictional di¬ 
versity of citizenship, district court 
would be permitted to allow an 
amendment to complaint to make It 
one within court’s jurisdiction. 

U.S.—Foreman v. Mesirow, C.C.A.Fla., 
167 F.2d 7U. 
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able plaintiff to recover, reversed a judgment 
granting defendant’s motion to dismiss the com¬ 
plaint for insufficiency, and remanded the cause 
for further proceedings.®^ 

The lower court is without power to allow a new 
or amended pleading to be filed after the cause has 
been remanded where the decision of the appellate 
court is a final decision,or the cause has been 
remanded with specific directions as to the judg¬ 
ment or decree to be rendered,or the mandate 
otherwise precludes new pleading,®®-® as by direc¬ 
tions that the district court take further proceed¬ 
ings “on its present record,”®®-^® or where the case 
is remanded for limited purposes only and not for 
•general retrial.®®-^® 

On the other hand, it is proper for the trial court 
within its discretion to allow amendments to the 
pleadings where, without any specific directions, the 


case has been remanded for further proceedings®® 
or for new trial ;®4 and the fact that, on reversal, 
the appellate court has directed the lower court gen¬ 
erally to proceed in accordance with the opinion 
docs not preclude an amendment of the pleadings.®® 
Defendant is entitled to preserve in his answer his 
demurrer to the petition notwithstanding a ruling 
of the court of appeals that the petition did state 
a cause of action.®® 

After affirmance of district court*s judgment. In 
accordance with the rule that the district court 
cannot and will not vacate, alter, or modify the 
judgment originally entered by it after it has been 
affirmed by the court of appeals, discussed supra 
§ 301(37), the district court cannot and will not 
ordinarily permit an amendment of the pleadings 
after its judgment has been affirmed by the court 
of appeals,®®-® except with the consent of the court 


81. U.S.—Bowles v. Biberman Bros., 

C. C.A.Pa.. 152 F.2d 700. 

U. S. V. Revere Copper & Brass 
Co., D.C.N.Y., 28 F.Supp. 277. 
XUfflit of defendant to file motion 
In trespass action, where order 
irrantingr defendants’ motion to di.s- 
miss complaint on grounds of lack 
of jurisdiction over subject matter. 
Improper venue and insufRciency of 
process or service of process was re¬ 
versed, after the reversal defendant.^ 
were entitled to file motion for more 
definite statement. 

U.S.—Picking v. Pennsylvania R. Co., 

D. C.Pa., 5 F.R.D. 84. 

81.5 U.S.—Ginsburg v. Stern, C.A. 
Pa., 24 2 F.2d 379—Goepfert v. (’'ity 
of Beach, C.C.A.N.D., 154 F.2d 743. 

82. U.S.—Thornton v. Carter, C.C.A. 
Ark., 109 F.2d 316—Walsh Const. 
Co. V. U. S. Guarantee Co., C.C.A. 
Iowa, 76 F.2d 240, certiorari denied 
56 S.Ct. 120, 296 U.S. 605, 80 L.Ed. 
428—Hickey v. Johnson, C.C.A.Okl., 
9 F.2d 498. 

Cold Metal Process Co. v. United 
Engineering & Foundry Co., D.C. 
Pa„ 43 F.Supp. 375. 

82.5 Where court of appeals ordered 
diemiseal of supplemeutal complaint 

because of absence of indispensable 
parties and gave no leave to Join in¬ 
dispensable parties and mandated 
that “proceedings be had in said 
cause, in conformity with the opinion 
and Judgment of this court,” no more 
complaints could be filed In the ac¬ 
tion. 

—Pioche Mines Consol., Inc. v. 
Foley, C.A.9, 237 F.2d 164. 

82.10 U.S.—Citizens Nat. Trust & 
Sav. Bank of Los Angeles v. U. S. 
District Court, C.A.Cal., 215 P.2d 
799. 

82.15 U.S.—Britton v. Dowell, Inc., 
C.A.Okl., 243 F.2d 434—Equitable 


Life Assur. Soc. of U. S. v. Mer¬ 
cantile-Commerce Bank & Trust 
Co., C.C.A.Mo., 155 F.2d 776, cer¬ 
tiorari denied 67 S.Ct. 114, 329 U. 
S. 760, 91 L.Ed. 655. 

Parsons v. Commercial Nat. Bank 
in Shreveport, D.C.La., 64 F.Supp. 
8S8. 

83. U.S.—U. S. Cartridge Co. v. Pow¬ 
ell, C.A.Mo., 185 F.2d 67, modified 
on other grounds 186 F.2d 611, 
certiorari denied 71 S.Ct. 855, 341 

U. S. 936, 95 L.Ed. 1364—Knudsen 

V. Lee & Simmons. C.A.2, 170 P.2d 
210—Chicago Pneumatic Tool Co. 
V. Ziegler, C.C.A.Pa., 151 F.2d 784— 
.Tones v, St, Paul Fire & Marine 
Ins. Co., C.C.A.Tex., 108 F.2d 123— 
Southern Ry. Co. v. Colonna, C.C.A. 
Va., 64 F.2d 237, certiorari denied 
53 S.Ct, 795, 289 U.S. 762, 77 L.Ed. 
1605. 

Edwards v. Bates County, C.C. 
Mo.. 79 F. 56—Potts & Co. v. Crea- 
ger, C.C.Ohio, 71 F. 674. 

Standard Acc. Ins. Co. of Detroit 
V. Home Indem. Co. of N. Y,, D.C. 
Cal., 82 F.Supp. 946. 

Leimer v. State Mut. Life Assur. 
Co. of Worcester, Mass., D.C.Mo., 
1 F.R.D. 386. 

Befusal held not abuse of discretion 

U.S.—Montgomery v. Pacific Electric 
Ry. Co., C.C.A.Cal., 293 F. 680, cer¬ 
tiorari denied 44 S.Ct. 334, 264 U. 
S. 686, 68 L.Ed. 862. 

Bemand to consider matters under 
new statute 

Where court of appeals, in deny¬ 
ing petition for rehearing of appeal 
from Judgment in action under Pair 
Labor Standards Act, which was ar¬ 
gued before passage of the Portal-to- 
Portal Act ordered cause to be re¬ 
manded to district court with au¬ 
thority to consider and adjudicate 
any matters which might be present¬ 
ed under Portal-to-Portal Act, dls- 
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trict court was authorized to allow 
such amendment.s to pleadings and 
such further evidence as might be 
required for the directed adjudica¬ 
tion. 

U.S.—Foltz V. Moore McCormack 
Lines, C.A.N.Y., 189 F.2d 637, cer- 
tiorari denied Moore McCormack 
Lines v. Foltz, 72 S.Ct. 106, 342 U. 
S. 871, 96 L.Ed. 665. 

Knudsen v. Lee & Simmons, D.C. 
N.Y., 89 F.Supp. 400. 

84. U.S.—Mauro v. Packard Motor 
Car Co., C.A.N.J., 216 P.2d 690— 
Midland Valley R. Co. v. Jones, C. 
C.A.Okl., 115 F.2d 508—In re N. V. 
Zuid - Hollandsche Scheepvaart 
Mattschappij of Rotterdam, C.C.A. 
Fla., 64 F.2d 915. 

Feldmann v. Connecticut Mut. 
Life Ins. Co., D.C.Mo., 67 F.Supp. 
70. 

Befusal held not abuse of dlsoretlon 

U.S.—standard Accident Ins. Co. v. 
Rossi, C.C.A.Ark., 62 F.2d 547— 
Lamborn v. National Bank of Com¬ 
merce of Norfolk, Va., C.C.A.Va., 15 
P\2d 473, reversed on other grounds 
48 S.Ct. 378, 276 U.S. 469, 72 L.Ed. 
657. 

85. U.S.—Rogers v. Hill, N.Y., 63 S. 
Ct. 731, 289 U.S. 682, 77 L.Ed. 1385, 
88 A.L.R. 74 4. 

Krieger v. Ownership Corp., C.A. 
N.J., 270 P.2d 266—Jones v, St. 
Paul Fire & Marine Ins. Co., C.C.A. 
Tex., 108 F.2d 123—Hawkins v. 
Cleveland, C. C. & St. L. R. Co., Ind., 
99 P. 322, 39 C.C.A. 538. 

Standard Acc. Ins. Co. of Detroit 
V. Home Indem. Co. of N. Y., D C. 
Cal., 82 F.Supp. 945. 

86. U.S.—Leimer v. State Mut. Life 
Assur. Co. of Worcester, Mass., D. 

C. Mo., 1 F.R.D. 386. 

86.5 U.S.—Von Wedel v. McGrath, 

D. C.N.J., 100 F.Supp. 434, affirmed, 
C.A., 194 F.2d 1013. 
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of appeals.®®-’^ 

Waiver. Wliether or not a party will be per¬ 
mitted to amend his pleading by setting up matter 
not previously pleaded may depend on whether he 
is deemed to have waived such right and the dis¬ 
trict court’s determination of the effect of such 
waiver.®®*^5 Where a party had been afforded an 
opj)ortunity to amend in the lower court, but chose 
to rest on his original pleading, and to api)eal from 
an adverse decision, and did not seek permission 
to amend in the appellate court, the district court 
will not, in the absence of a specific direction there¬ 
for in the mandate, permit the party to amend 
thereafter.®®^® 

New cause of action; change of controversy. 
The lower court cannot, after remand, allow an 
amendment to the pleadings which states a new and 
different cause of actions'!^ or changes the character 
of the controversy.®® 

Reopening of matters already adjudicated. After 
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determination on appeal and remand to the lower 
court, a party will not be allowed so to plead as 
to open up matters already adjudicated by the ap¬ 
pellate court. ®^ 

Sufficiency of amendment. Where the court of 
appeals comprehensively canvasses and finally dis¬ 
poses of the appeal on the basis of certain defects 
or omissions in the pleadings, and remands the cause 
for further proceedings not inconsistent with the 
opinion, the trial court should not permit the filing 
of, and retrial of the case on, amendments of the 
pleadings which do not go to and remove the ad¬ 
judged deficiencies.®®*® 

Supplemental pleadings. After a decree of the 
district court has been affirmed or reversed by the 
court of appeals, plaintiff, to be entitled to file a 
supplemental bill, must obtain permission of the 
appellate court if there is any conflict between the 
decision of the appellate court and the further re¬ 
lief sought by the supplemental bill;®®-i® but where 


86.10 U.S.—^Albion-Idaho Land Co. v. 
Adams, D.C.Idaho, 58 F.Supp. 579. 

86.15 U.S.—^Van Sant v. American 
Exp. Co., C.A.Pa., 169 F.2d 356. 

Amendment held pexmisslhle 

Waiver of statute of limitations by 
failure to plead it prior to first trial 
was not final, but trial court had 
discretion to permit the plea on sub¬ 
sequent trial after remand by re¬ 
viewing: court. 

U.S.—Emich Motors Corp. v. General 
Motors Corp., C.A.Ill., 229 F.2d 714. 

Amendment refused 

(1) In action for malicious prose¬ 
cution, where Pennsylvania one-year 
statute of limitations had not been 
pleaded, it was waived, and appellate 
court which reversed judgment and 
remanded case for retrial would deny 
defendant’s request for permission to 
set up the statute in its amended an¬ 
swer. 

U.S.—^Van Sant v. American Exp. Co., 
C.A.Pa., 169 F.2d 355. 

(2) Plaintiffs whose complaint.s 
had been dismis.sed becau.se of lack 
of diversity of citizenship waived 
their right to file amended and sup¬ 
plemental complaints allegedly con¬ 
ferring jurisdiction on district court 
where facts Involved were known to 
plaintiff* for many years, and their 
obfUinat* refusal to file their suit.s in 
state court of competent jurisdiction 
and their determination to remain in 
federal court were re.sponsible for 
plight in which plaintiffs found 
themselves. 

U.S.—Young V. Garrett, D.C.Ark., 5 
F.R.D. 117, affirmed, C.C.A., 159 F. 
2d 634. 


86.20 After motion for suziunary 
Judgment 

Where Judgment was entered in 
the district court overruling the mo¬ 
tion of plaintiff for a summary judg¬ 
ment and sustaining defendant’s mo¬ 
tion therefor with leave granted to 
plaintiff to file an amended com¬ 
plaint, and plaintiff did not comply 
therewith, and the court entered a 
final order dismissing the complaint, 
and the plaintiff appealed and the 
judgment was affirmed, and mandate 
contained no provi.sions suggesting 
that the district court should permit 
plaintiff to amend its complaint, ap¬ 
plication by plaintiff to file an 
amended complaint after mandate 
was issued must be denied. 

U.S.—Food Handlers Local 425, 
Amalgamated Meat Cutters and 
Butcher Workmen of North Amer¬ 
ica, AFL-CTO v. Pluss Poultry, 
Inc., D.C.Ark., 23 F.R.D. 109. 

87. U.S.—Goepfert v. City of Beach, 
C.C.A.N.D., 154 F.2d 743—Barnes- 
King Dev. Co. v. Assets Collecting 
Co., N.Y., 205 F. 362, 123 C.C.A. 490, 
certiorari denied 34 S.Ct. 315, 231 
U.S. 734, 58 L.Ed. 459. 

88. U.S.—Routzahn v. Brown, C.C.A. 
Ohio, 95 F.2d 766. 

89. U.S.—Long Beach Dock & Ter¬ 
minal Co. V. Pacific Dock & Ter¬ 
minal Co., C.S.A.Cal.. 98 F.2d 833, 
certiorari denied 59 S.Ct. 361, 305 
U.S. 659, 83 L.Ed. 427—City of Or¬ 
lando V. Murphy, C.C.A.Fla., 94 F. 
2d 426—In re N. V. Zuid-Hol- 
landsche Scheepvaart Mattschappij 
of Rotterdam, C.C.A.Fla., 64 F.2d 
915. 

Walker v. Brown, C.C.Iowa, 86 
F. 364. 


ICattar* which might hav* haen 
urged 

In a suit to establish a trust in 
land, in which a corporation created 
by the trustee was held entitled to 
reimbursement for expenditures for 
prospecting, where an accounting 
was had, and the decree thereon af¬ 
firmed, leave to file a supplementary 
petition thereafter presented, seeking 
an accounting by the trustee for 
damages for deprivation of the use 
and occupation of the premises pend¬ 
ing suit, was properly denied, as 
such claims should have been pressed 
on the accounting. 

U.S.—Clarke v. Boysen, C.C.A.Wyo., 
264 F. 492, modified on other 
ground.s Clarke v. Asmus Boysen 
Mining Co., 268 F. 636, and man¬ 
date recalled and opinion and de¬ 
cree amended on other grounds 273 
F. 923. 

Negligence 

Question, concerning trial court’s 
refusal when the case was remanded 
to permit amendment of negligence 
petition increasing amount for which 
recovery was sought after permitting 
amendments to answer, was moot 
and merely academic and did not 
need to be considered in view of con¬ 
clusion of trial court, concurred in 
by reviewing court, that there was 
no showing of negligence on part of 
defendant. 

U.S.—Long V. Valley Steel Products 
Co., C.A.Okl.. 227 F.2d 328. 

89.5 U.S.—U. S. v. Northwestern 
Telegraph Co., D.C.Conn,, 52 P. 
Supp. 973. 

89.10 U.S.— ^Dixi-Cola Laboratorlea 
V. Coca-Cola Co., C.C.A.Md., 146 F. 
2d 43. 
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the further relief sought by the supplemental bill 
is in accordance with the decision of the appellate 
court, whether the bill should be allowed to be filed 
is a matter for the discretion of the district court, 
and leave of the appellate court is unnecessary.®®-^’’* 
In general, whether the district court should, in the 
exercise of its sound discretion, permit the filing 
of a supplemental pleading, depends on whether 
the new pleading is a supplemental pleading under 
Rule 15 (d) of the Federal Rules of Civil Procedure, 
28 U.S.C.A.,®®-2® and whether it makes any ma¬ 
terial addition or correction in the case.®®-25 

§ 301(40).-As to Parties 

Whether the lower court on remand can or will allow 
new parties to be brought in depends on the circum¬ 
stances of the particular case. 

While in some instances the lower court on re¬ 
mand cannot and will not allow new parties to be 
brought in,®®-50 in other circumstances it may al¬ 
low new parties to be brought in,®® at least where 
such is the decision of the court of appeals.®®-® 


36 c.J.s. 

§ 301(41). - Proceedings after Remand 

In so far as there is no conflict with the mandate of 
the appellate court, rules governing proceedings of the 
district court generally apply to proceedings after re¬ 
mand; but such proceedings must be in substantial 
compliance with the specific directions of the appellate 
court, and In the absence of specific directions the fur¬ 
ther proceedings must be consistent with the opinion of 
the appellate court as determined from the nature of the 
particular case. 

With respect to the proceedings in the district 
court after the remand of the cause by the court of 
appeals, in so far as there is no inconsistency or 
conflict with the mandate of the court of appeals, 
rules governing the district court and its proceed¬ 
ings generally are applicable.®®-®® However, in ac¬ 
cordance with the rule, stated supra § 301(36), re¬ 
quiring the lower court to comply with the mandate 
or directions of the appellate court, if a cause is 
remanded with specific directions, further proceed¬ 
ings in the trial court must be in substantial com¬ 
pliance with such directions.®! Thus, the trial 
court is without power to do anything which is 


Beliearlng of matters previously 
decided oit appeal cannot be had by 
filing a supplemental bill or a mo¬ 
tion for leave to file such bill. 

U.S.—Dlxi-Cola Ijaboratories v. Coca- 
Cola Co., supra. 

89.15 U.S.—Dixi-Cola Laboratories 

V. Coca-Cola Co., supra. 

89.20 Pleading held not within Buie 

That district court held for de¬ 
fendant on theory that West Virginia 
law was controlling, and that court 
of appeals held that case involved a 
question of federal law and applying 
such law found for plaintiff, did not 
constitute “transactions or occur¬ 
rences or events which have hap¬ 
pened since the date of the pleading 
sought to be supplemented,” .so a.s to 
entitle defendant to assert a new de¬ 
fense by a supplemental pleading un¬ 
der the Federal Rule, especially 
where opinion of appellate court 
showed that court’s coriclusion.s \\’erc 
not in conflict with We.st Virginia 
cases cited. 

U.S.—American Surety Co. of New 
York v. First, Nat. Rank in West 
Union, D.C.W.Va., 57 F.Supp. 355, 
affirmed, C.C.A.. 14 8 F.2d 654. 

89.25 U.S.—American Surety Co. of 
New York v. First Nat. Bank in 
West Union, supra. 

89.50 Amendment refused 

Where court of appeahs affirmed 
district court’s dismissal of com¬ 
plaint without granting leave to 
amend and on remand plaintiff 
sought to amend complaint, which 
stated no new ground for relief, dis¬ 
trict court correctly denied motion to 
add other parties as defendant.®! to 
suit because Judgment on original 


complaint against a single defendant 
remained unchanged. 

U.S.—-Ginsburg v. Stern. C.A.Pa., 242 
F.2d 379. 

90. U.S.—Reed v. Atchison, C.C.A. 

Okl„ 276 F. 888—Baltimore Build¬ 
ing & Loan Ass’n v. Alderson, W. 
Va., 99 P. 489, 39 C.C.A. 609. 

4 C.J. p 1229 note 1. 

Amendment allowed 
W'herc prime contractor’s original 
complaint stated cause of action 
against United States, under Tucker 
Act, for breach of contract and also 
stated cause of action, based on di- 
ver.sity of citizenship and jurisdic¬ 
tional amount, against subcontrac¬ 
tor for unjust enrichment, and, after 
striking out .subcontractor as addi¬ 
tional defendant, the district court 
rendered judgment against United 
States, on termination of suit against 
United States by agreed dismissal of 
its appeal and remand of case, dis¬ 
trict court could, in exercise of sound 
judicial discretion, permit amend¬ 
ment to once again bring in subcon¬ 
tractor as defendant. 

U.S.—Cramp Shipbuilding Co. v. U. 

S.. C.A.Pa., 195 F.2d 848. 
Amendment held improper 
W’^here an injunction against In¬ 
fringement of a copyright had been 
reversed on the ground that plaintiff 
was not the owner of the copyright, 
and the cause remanded, with leave 
to the plaintiff to procure title to the 
copyright, if it could do so, the man¬ 
date did not permit plaintiff, inate.ad 
of procuring the title to the copy¬ 
right. to have the owner thereof 
joined as a coplalntlff under an 
agreement which .nmounted subjtan- 
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tiully to paying him for permission 
to use his name in the suit. 

U.S.—Goldwyn Pictures Corporation 
V. Howells Sale.s Co,, C.C.A.N.Y.. 
287 F. 100, certiorari denied 43 S. 
Ct. 703. 262 U.S. 755. 67 L.Ed. 1217. 

90. v5 Bight to Ixiterveiie 

Where court of appeals decided 
that cemetery lot owner had right to 
intervene In proceeding to remove 
trustee of cemetery corporation and 
to compel trustee to account for loss¬ 
es suffered by holders of certificates 
of shares of proceeds of sale of cem¬ 
etery lots, di.strict court properly 
permitted lot owner to intervene for 
sole purpose of protecting his rights 
as a lot owner, and lot owner could 
assert any claim which he might pos¬ 
sess as a cemetery lot owner. 

U.S.—Mack V. Passaic Nat. Bank & 
Trust Co., C.C.A.N.J., 164 F.2d 907. 
90.50 U.S.—Van Sant v. American 
Kxp. Co., C.A.Pa., 169 F.2d 355. 
Bxtension of time for answer or mo- 
tion 

Where on remand district court re¬ 
instated complaint against individu¬ 
al defendants, the court had ample 
power in its discretion to extend 
time for serving a motion or answer. 
U.S.—(3range Theatre Corp. v. Ray- 
herstz Amusement Corp., C.C.A.N. 
J.. 139 F.2d 871, certiorari denied 
61 S.Ct. 1067, 322 U.S. 740, 88 L.Ed. 
1573. 

91. U.S. —In re Long Island Light¬ 
ing Co., C.A.N.y., 244 P.2d 499— 
Meyercheck v. Givens. C.A.Ill., 186 
P.2d 8.5—Goepfert v. City of Beach, 
C.C.A.N.D., 164 F.2d 743—Casebeer 
V. Hudspeth. C.C.A.Kan., 121 F.2d 
914, certiorari denied 62 S.Ct. 1272, 
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contrary to either the letter or the spirit of the 
mandateand where the jurisdiction of the dis¬ 
trict court to go on with the proceedings depends 
on the occurrence of certain conditions, the court 
does not have such jurisdiction until the perform¬ 
ance of the conditions.9^-1^ 

On the other hand, if no specific directions are 
given on the remand, the question as to what fur¬ 
ther proceedings can be had consistent with the opin¬ 
ion of the appellate court must be determined from 
the nature of the particular case ;^2 where the 
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mandate remands the case with directions to ac¬ 
complish a certain act, but without indicating how 
such act shall be performed, there exists a large 
measure of discretion in the performance thereof 
by the district court.92.5 

Where a question raised in the district court 
after remand of the case from the court of appeals 
directly involves the validity of the mandate, it 
cannot be considered by the district court without 
leave of the court of appeals.^2.io 


316 ir.S. 683. 86 L.Ed. 1755, rehear¬ 
ing denied 63 S.Gt. 23. 317 U.S. 704, 
S7 Lr.Ed. 562. 

F^reeman v. Mayer, D.C.N.J., 146 
P.Supp. 202—U. S. V. Northwestern 
Telegraph Co., D.C.Conn., 62 F. 
Supp. 973. 

Entry of Judgment on record 

Mandate reversing judgment of 
dismissal, w’ith instructions to enter 
judgment "on the record as it 
stands," required consideration of 
entire record in court below'. 

U.S.—Southern Pac. Co. v. Sartorls, 
C.C.A.CaI.. 27 F.2d 852. certiorari 
denied Sartoris v. Utah Const. Co., 
49 S.Ct. 176, 278 U.S. 651, 73 L.Ed. 
562. 

Remand to determine theory of re. 
oovery 

In action by ship owner against 
charterer, against produce merchant 
w'hlch received and sold cargo under 
agreement with charterer, and 
against finance corporation which ex¬ 
tended credit on the transaction, to 
recover shipping charges, whether 
owner w'as entitled to recover charg¬ 
es from merchant under the doctrine 
of Implied privity was an issue of 
fact open for decision on remand of 
case for determination of another 
theory of recovery. 

U.S.—Zaratl S. S. Co. v. Park Urldge 
Corp., C.C.A.N.T., 164 F.2d 377. 

Where merits of case have once 
been decided oh appeal, the trial 
court is without jurisdiction, in ab¬ 
sence of authority from reviewing 
court, to do other than proceed in 
accordance with the directions con¬ 
tained in the mandate. 

U.S.—Gibbons v. Brandt, C.A.Ill., 181 
F.2d 660. 

Direction to follow Supreme Court 
decision 

Where the mandate of the court of 
appeals expressly so provides, it is 
the duty of the district court, on re¬ 
mand, to undertake further proceed¬ 
ings in accordance with the clear 
mandate of the United States Su¬ 
premo Court holding segregation of 
children in public schools solely on 
the basis of race unconstitutional. 
U.S.—MeSwain v. County Bd. of Ed. 


of Anderson County, Tenn., D.C. 
Tenn., 138 P\Supp. 570. 

91.5 U.S.—Ilerzberg’s, Inc., v. Ocean 
Accident & Guarantee Corp., C.C.A. 
Neb., 132 F.2d 438. 

91.10 Stay until arbitration 

Where district court order staying 
all proceedings in case until arbitra¬ 
tion had been had in accordance with 
agreement between parties had been 
affirmed by court of appeals but ar¬ 
bitration had not been had, district 
court was without jurisdiction to 
grant plaintiffs’ motions for order re¬ 
quiring defendants to produce cer¬ 
tain documents and for order direct¬ 
ing that board of conciliation be dis¬ 
qualified from sitting as board of ar¬ 
bitration. 

U.S.—Evans v. Hudson Coal Co., D.C. 
Pa., 84 F.Supp. 740. appeal dis¬ 
missed, C.A., 178 F.2d 663. 

92. U.S.—Bryn© V. U. S., C.A.Mass., 
218 F.2d 327. 

Donahue v. Susquehanna Col¬ 
lieries Co., D.C.Pa., 66 F.Supp. 588, 
reversed on other grounds, C.C.A., 
160 F.2d 661—^U. S. v. Northwest¬ 
ern Telegraph Co., D.C.Conn., 62 F. 
Supp, 973—Morgan v. U. S., D.C. 
Mo.. 23 F.Supp. 380, reversed on 
other grounds 68 S.Ct. 773, 304 U.S. 
1, 82 L.Ed. 1129, rehearing denied 
58 S.Ct. 999, 304 U.S. 1, 82 L.Ed. 
1129, mandate conformed to, D.C., 
24 F.Supp. 214, reversed on other 
grounds 59 S.Ct. 795, 307 U.S. 183. 
83 L.Ed. 1211, mandate conformed 
to, D.C., 32 F.Supp. 546. 

No order ueoessary 
After court of appeals had dis¬ 
posed of certain allegations in a 
plaintiff’s complaint, order striking 
the allegations disposed of was un¬ 
necessary, and motion, on that 
ground, would be denied. 

U.S.— ^Warner v. First Nat. Bank of 
Minneapolis, D.C.Minn., 152 F.Supp. 
298. 

Moot case 

Where, In suit to enjoin claimant 
to land underlying bay from prose¬ 
cuting in state court proceeding on 
order against contractor to show 
cause why contractor should not be 
restrained from dredging land under 
contract with United States, final de- 
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I cree in favor of the United States 
I was required to be reversed because 
case had become moot prior to final 
hearing, claimant was not entitled to 
reversal of decree on merits so that 
on remand she could claim and re¬ 
cover damages for dredging of her 
land, where claimant had not there¬ 
tofore claimed damages, since, not 
having claimed damages before case 
became moot, claimant could not sub¬ 
sequently assert claim for damages 
in same case. 

U.S.—Newcomb v. U. S., C.C.A.CaI,, 
98 P.2d 25, certiorari denied 69 S, 
Ct. 243, 305 U.S. 651. 83 L.Ed. 421. 
Objections snstained 
After remand by court of appeals, 
setting limits of case involving al¬ 
leged breach of duty of an adviser 
to an estate, objections to interroga¬ 
tories and requests for admi.S8ion.s, 
which were preponderantly concerned 
with that which had been determined 
to be extraneous by court of appeals, 
were sustained. 

U.S.—^Warner v. First Nat. Bank of 
Minneapolis, D.C.Minn., 152 F.Supp. 
298. 

92.5 U.S.—Holliday v. Pacific Atlan¬ 
tic S. S. Co., D.C.Del., 117 F.Supp. 
729, afilrmed, C.A., 212 P.2d 206. 
Order of trial of issues 
Where cause was required to be 
remanded because of erroneous de¬ 
nial of plaintiff’s motion to amend 
complaint, and there was a question 
of whether action should be barred 
by extension of full faith and credit 
to a prior foreign judgment against 
plaintiff on same cause of action, the 
procedure to be followed with re¬ 
spect to order of trial of is.«<ue5< rest¬ 
ed within sound discretion of trial 
court. 

U.S.—^Hartmann v. Time, Inc., C.C.A. 
Pa., 166 F.2d 127. 1 A.L.R.2d 370. 
certiorari denied 68 S.Ct. 1495, 334 
U.S. 838, 92 L.Ed. 1763. 

92.10 Abatemeut 

"Where the matter of abatement of 
a proceeding directly involves the 
validity of a mandate from the court 
of appeals, it cannot be considered 
by the district court without leave 
of the court of appeals. 

U.S.—^Fidalgo Island Packing Co. v. 
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Where the trial court had denied a motion for a 
directed verdict and, after entry of judgment on the 
verdict, had denied a motion for judgment in ac¬ 
cordance with the prior motion for a directed ver¬ 
dict and alternatively for a new trial, the reversal 
of such judgment by the court of appeals, with re¬ 
mand for further and not inconsistent proceedings, 
did not reinstate the motion, but it was within the 
discretion of the trial court to allow the motion to 
be renewed and to rule on it, subject to the right of 
the party adversely affected thereby to present his 
objections and to ask for a trial de novo.^ 2.15 

Where a concession of certain facts is made for 
the purposes of a particular motion, the determina¬ 
tion by the court of appeals that the motion should 
not have been granted will, on the remand of the 
case, open the matter conceded.32.20 

Matters of defense; new defenses. Where de¬ 
fendant’s motion to dismiss the complaint was er¬ 
roneously granted, on remand defendant would be 
entitled to proceed with his defense.32 25 a 

proper case the district court may permit defendant 
to raise new defenses which have become available 
since the appellate court’s decision,32-30 and may 
permit defendant relying on a particular statute as 
a defense to abandon such defense and set up a 
later statute as a defense.33 On the other hand, 
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it has been held proper for a district court to re¬ 
fuse to permit defendant to interpose a defense for 
the first time after the decision of the court of ap¬ 
peals, on the ground that defendant would be deem¬ 
ed to have waived such defense.33-5 

Reopening of case conditioned on other ezwnt. 
Under certain circumstances it may be proper after 
affirmance by the court of appeals for the district 
court in its discretion to reopen a case to consider 
certain questions not previously considered ;33io 
and where the determination of the question de¬ 
pends in part on the outcome of some other event, 
the district court may properly dismiss the mo¬ 
tion to reopen, with leave to renew the motion 
when such other event is complete.33.l6 Thus, 
where the question in the federal court depends on 
the disposition of a case pending in the state court, 
it is proper for the district court to dismiss the 
motion to reopen, with leave to renew the motion 
after the termination of the action in the state 

court.33.20 

Evidence on remand. Whether additional evi¬ 
dence should be admitted and considered on remand 
of a case to the district court depends on the cir¬ 
cumstances of the case and the terms and purpose 
of the remand.33.25 in some cases it has been held 


Phillips, D.C.Alaska, 149 F.Supp. 

2G0. 

92.15 U.S.—Flenikcn v. Great Amer¬ 
ican Indemnity Co., C.C.A.La,, 142 
P.2d 938, certiorari denied 65 S.Ct. 
134, 323 U.S. 774, 89 L.Ed. 619. 
92.20 Offset conceded 
Where plaintiff, for purpose of 
summary judgment, conceded that 
defendant wa.s entitled to an offset 
in a certain amount, determination 
that summary judgment should not 
have been granted opened the matter 
of offset on remand. 

U.S.—Camilla Cotton Oil Co. v. 
Spencer Kellogg & Sons, Inc., C.A. 
Ga., 257 F.2d 162. 

92.25 U.S.—Bowles v. Biberman 
Bros., C.C.A.Pa., 152 F.2d 700. 

92.30 U.S.—Scholl v. McWilliams 
Dredging Co., C.A.N.Y., 169 F.2d 
729. 

Riordan v. Ferguson, D.C.N.Y., 80 
F.Supp. 973. 

93. U.S.—Chase v. U. S., Neb., 41 S. 
Ct. 417, 256 U.S. 1, 65 L.Ed. 801. 

93.5 Defense raised in Supreme 
Court proceedings 

Where the United States procured 
a summary judgment In its favor In 
action against it under Federal Tort 
Claims Act to recover for injuries 
and court of appeals reversed judg¬ 
ment for government and held that 


plaintiffs were entitled to recover, 
and it was not until government filed 
its brief in certiorari proceedings to 
the United States Supreme Court 
that the government raised defense 
that case came within statutory ex¬ 
ception act and that federal district 
court was without jurisdiction to ad¬ 
judicate cause of action stated in 
complaint, district court properly re¬ 
jected defense, on ground that it 
came too late, and United States 
would be deemed to have waived de¬ 
fense. 

U.S.—Stewart v. U. S., C.A.Ill., 199 

F.2d 517. 

93.10 U.S.—Jacobs v. U. S., C.A.Md., 

252 F.2d 296. 

93.15 U.S.—Jacobs v. U. S., supra. 
93.20 U.S.—Jacobs v. U. S., supra. 

liability of United States to local 
sales tax 

Where district court’s judgment 
was affirmed by court of appeal.s and 
motion was made to reopen case for 
purpose of adjudicating liability of 
United States for use and sales tax¬ 
es which state of Maryland was as¬ 
serting against defendant, a govern¬ 
ment contractor, the district Judge 
acted within the limits of his sound 
discretion In dismissing the motion 
without prejudice, but with leave to 
renew it after termination of action 
in Maryland state court concerning 
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such taxes, and in affirming the dis¬ 
missal the court of appeals would 
grant leave for the district court to 
pas.s on the motion if ,so renewed. 
U.S.—Jacobs V. U. S., supra. 

93.25 U.S.—McClure v. O. Henry 

Tent & Awning Co., C.A.Ill., 192 F. 

2d 904. 

Additional evidence held permissible 

(1) Where, on prior appeal in suit 
to recover overpayment of federal 
income taxes, cause was remanded 
for further proceedings and finding.s, 
taking of additional evidence by dis¬ 
trict court was permissible. 

D.C.—Keneipp v. U. S., 203 F.2d 397, 

92 U.S.App.D.C. 187. 

(2) Where court reserved ruling 
when first and only witne.ss was 
que.stioned about damages, but no 
ruling was ever made and there was 
no finding on damages, on reversal of 
judgment both parties should be al¬ 
lowed to introduce further evidence 
on the subject. 

U.S.—Howard Johnson, Inc,, of Fla. 

V. Tucker, C.C.A.Fla., 157 F.2d 959. 

(3) W’here, in collision case in¬ 
volving soldier, who was driving 
Army truck, and driver of a horse- 
drawn wagon brought under Federal 
Tort Claims Act, United States failed 
to prove soldier was acting outside 
scope of authority, on remand, each 
side should have opportunity to pre- 
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to be a matter of discretion on the part of the dis¬ 
trict court whether additional evidence should be 
heard.*^3.30 Thus, where a case is remanded for 
further proceedings and the making of certain de¬ 
terminations, the order authorizes the district court, 
in its discretion, to allow such further evidence as 
may he required for the directed ad judication.® 3*35 
Where a cause is remanded so that new findings can 
be made and an appropriate decree framed, whether 
additional evidence must l)c taken on any phase of 
the case is a question for the district court.®® '*® 
In any event, where the case is remanded for the 
determination of a particular fact or issue, the dis¬ 
trict court must limit the evidence accordingly. 

On a remand by the appellate court directing the 
assessment of damages, both parties arc entitled to 
be heard and adduce evidence j®"* and where a judg¬ 
ment of dismissal was reversed with instructions 
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to enter judgment for plaintiff for the reasonable 
cost of construction work it was error to enter 
judgment without notice to defendant.®® On fail¬ 
ure of plaintiff to sustain the burden of proof with 
respect to jurisdiction, and reversal of the cause 
for error in not dismissing on that ground, such 
reversal will not prevent plaintiff on a new trial 
from proving the allegations of his pleadings con¬ 
cerning jurisdiction.®® Where the court of appeals 
directed a modification of the judgment on the rec¬ 
ord already made, the trial court was without ju¬ 
risdiction to reopen the case for the taking of ad¬ 
ditional testimony.®^ 

Summary judgment. Where at no stage of the 
proceedings was an issue of fact tendered, the dis¬ 
trict court on remand may properly award sum¬ 
mary judgment.®'^-® 


sent additional proof on issue of 
agency. 

U.S.—Mandelbaum v. U. S., C.A.N.Y., 
2r)l F.2d 748. 

Additional evidence not required 

Where judgment for damages from 
conspiracy in restraint of trade was 
affirmed by the Supreme Court, the 
trial judge who thereafter conducted 
hearing on application for injunc¬ 
tion, at which complete printed rec¬ 
ord, brief, and opinions rendered on 
trial of damage issue were put in 
evidence for purpose of showing 
what had transpired, was not bound 
to h(iar any more evidence than the 
jury had heard, and on that same 
evidence could have based decree 
granting injunction, after making 
proper findings. 

U.S.—Bigelow V. RKO Radio Pic¬ 
tures, C.C.A.lll., 162 F.2d 620, cer¬ 
tiorari denied 68 S.Ct. 158, 332 U. 
S. 817, 92 L.Ed. 394. 

Additional evidence improper 

Where patent litigation was re¬ 
manded to the United States district 
court for further proceedings and the 
district court was directed to pass on 
the master’s findings as to whether 
one corporation was a mere alter ego 
of another, district court was not en¬ 
titled to take additional testimony in 
order to have the issue of one cor¬ 
poration’s status returned to the 
master for consideration of develop¬ 
ments subsequent to his report. 

U.S.—Helene Curtis Industries, Inc. 
V. Sales Affiliates, Inc., D.C.N.Y., 
169 F.Supp. 682. 

Opportunity for plalntilf to offer 
proof 

Where suit for breach of contract 
to drill oil well on land in Louisiana 
was tried on improper theory with 
respect to damages, and no proof to 
establish actual damages was offered, 
plaintiff was to be afforded an op- 

36 C.J.S.—88 


portunity to offer such proof on re¬ 
mand. 

U.S.—Cockburn v. O’Meara, C.C.A. 
Tex.. 141 P.2d 779. 

93.30 U.S.—McClure v. O. Henry 
Tent & Awning Co., C.A.Ill., 192 F. 
2d 904. 

Q-raut of new trial insteord of talcing 
additional evidence 

Where defendant failed to comply 
with Civil Procedure Rule with re¬ 
spect to production of documents, 
etc., thereby depriving plaintiff of 
certain evidence, district court, on 
remand of cause by court of appeals 
for further proceedings consistent 
with its opinion in reversing judg¬ 
ment for plaintiff after trial without 
jury, which plaintiff waived, will 
grant plaintiff a new trial by jury 
before another judge instead of tak¬ 
ing additional evidence, in order to 
achieve substantial justice. 

U.S.—Ernst v. Jewel Tea Co., D.C. 
Ill., 13 F.R.D. 234. 

93.35 U.S.—Knud.sen v. Lee & Sim¬ 
mons, C.A.2, 170 P.2d 210. 

Holliday v. Pacific Atlantic S. S. 
Co., D.C.Del., 117 F.Supp. 729, af¬ 
firmed, C.A.. 212 F.2d 206. 

Party entitled to prove matters 
Where, on appeal from order dis¬ 
missing complaint, court of appeals 
held that allegations of complaint 
and affidavits were sufficient to pre¬ 
sent a justiciable controversy, and 
reinstated complaint and directed 
district court to proceed in accord¬ 
ance with its opinion, such decision 
was not a final determination that a 
justiciable controversy was present¬ 
ed, but defendant was entitled to 
prove the facts to be other than 
those alleged by plaintiff. 

U.S.—Technical Tape Corp. v. Minne¬ 
sota Min. & Mfg. Co., D.C.N.Y., 117 
F.Supp. 355. 


93.40 Walling v. Jacksonville Paper 
Co., Fla., 63 S.Ct. 332, 317 U.S. 664, 
87 L.Ed. 460. 

93.45 U.S.—Barnes-Manley Wet 

W’^ash Laundry Co. v. Automobile 
Ins. Co. of Hartford, Conn., C.A. 
Okl., 175 F.2d 624. 

94. U.S.—Magnolia Petroleum Co. v. 
Suits, C.C.A.Okl., 43 F.2d 280, cer¬ 
tiorari denied Suits v. Magnolia 
Petroleum Co., 51 S.Ct. 36, 282 U.S. 
861, 75 L.Ed. 762—Southern Pac. 
Co. V. Sartoris, C.C.A.Cal., 27 F.2d 
852, certiorari denied Sartoris v. 
Utah Const. Co.. 49 S.Ct. 176, 278 
U.S. 651, 73 L.Ed. 562. 

95. U.S.—Southern Pac. Co. v. Sar¬ 
toris. C.C.A.Cal., 27 F.2d 852, cer¬ 
tiorari denied Sartoris v. Utah 
Const. Co.. 49 S.Ct. 176, 278 U.S. 
651, 73 L.Ed. 562. 

96. U.S.—Town of Lantana v. Hop¬ 
per. C.C.A.Fla., 102 F.2d 118. 

97. U.S.—Guaranty Trust Co. of 
New York v. Minneapolis & St. L. 
R. Co., C.C.A.Minn., 52 F.2d 418. 

97.5 U.S.—Fidelity & Deposit Co. of 

Md. V. New York City Housing Au¬ 
thority, D.C.N.Y., 157 F.Supp. 87. 

Amount of damages as only issue sur- 
vlving appeal 

In suit for damages and injunc¬ 
tive relief on ground of violation of 
rent modification order, where no is¬ 
sue of fact was tendered in former 
appeal wherein dismissal of suit was 
reversed, and none by pleadings on 
remand wherein defendant moved to 
dismiss for failure to state claim, the 
only issue surviving the appeal and 
presented to trial court was amount 
of damages, and hence summary 
judgment was timely and appropri¬ 
ate. 

U.S.—McRae v. Creedon, C.C.A.Colo^ 
162 F.2d 989. 
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Award of compensation to master. Reversal of 
an interlocutory decree appointing a master did 
not deprive the trial court of power to award com¬ 
pensation for services rendered by such master un¬ 
der order of the trial court pending appeal where 
there was no indication that the coitrt of appeals 
intended that the district court should be deprived 
of such power .^8 

Interpleader, Although the decree was entered 
before the rule took effect, and the court of appeals 
decided the case without reference to the rule, on 
remand of an interpleader proceeding, Federal 
Rules of Civil Procedure, Rule 22, 28 U.S.C.A., 
relating to interpleader, was applicable in the dis¬ 
trict court.®^ 

Inference of waiver before Supreme Court. In¬ 
clusion in an answer of a contention subject to be¬ 
ing stricken as having been passed on adversely by 
the court of appeals precludes any inference of 
waiver depriving defendants of the point if the 
case should be taken to the Supreme Court.^ 
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New findings; waiver. Where the court of ap¬ 
peals reverses judgment and remands the case to 
the district court, the district court can change or 
modify the findings originally made if, in the light 
of the entire record, it should conclude that they 
were wrong or inaccurate.^*® Where a decree en¬ 
tered after the reversal of the original decree was 
approved by both sides, and no new findings were 
made, it would be assumed that counsel for both 
parties waived new findings.^-^® 

Change in circumstances since remand. Where, 
after remand, there is a change in the circum¬ 
stances of the case, the district court, in its subse¬ 
quent proceedings, must take cognizance thereof,!-^® 
and may exercise its discretion and judgment in¬ 
dependent of the mandate.^*^® 

Dismissal or nonsuit. The lower court generally 
may and should, either of its own motion or on mo¬ 
tion of a party, dismiss the action after it has been 
remanded only where in so doing it acts in obedi¬ 
ence to the mandate or in conformity to the judg- 


STunmary J-adgmaiit i&ataad of new 
trial 

Plaintiff, instead of seeking: new 
trial after reversal of judg-ment ad¬ 
verse to plaintiff, could move for 
summary judgment, where there was 
no dispute as to facts. 

U.S.—Fidelity & Deposit Co. of Md. 
V. New York City Housing Author¬ 
ity, D.C.N.T., 157 F.Supp. 87. 

98. U.S.—Associated Almond Grow¬ 
ers of Paso Robles v. Wymond, C. 
C.A.Cal., 69 F.2d 912. 

99. tJ.S.—Century Ins. Co. v. First 
Nat. Bank, C.C.A.Tex., 102 F.2d 
726, certiorari denied First Nat. 
Bank v. Century Ins. Co., 60 S.Ct. 
84. 308 U.S. 570, 84 L.Ed. 478. 

1. U.S.—Western Electric Co. v. 
Pacent Reproducer Corporation, D. 
C.N.Y., 53 F.2d 639. 

1,5 U.S.—^William Goldman Theatres 
V. Loew’s, Inc., D.C.Pa., 69 F.Supp. 
103, review denied, C.C.A., 163 F. 
2d 241, affirmed 164 P.2d 1021, cer¬ 
tiorari denied 68 S.Ct. 1016, 334 U. 
S. 811, 92 L.Ed. 1742. 

Sffew fludlngs on basis of amsnded 
ooxnplalnt 

In action for injuries from use of 
manufacturer's deodorant, where com¬ 
plaint was amended to include addi¬ 
tional allegations that manufacturer 
misrepresented and falsely advertised 
its product and thus misled plaintiff 
into using said product, on remand 
the trial court should consider such 
claim, whether it be in negligence or 
fraud, and make appropriate findings 
thereon. 

U.S.—^Wright v. Carter Products, Inc., 
C.A.N.y., 244 P.2d 63. 


1.10 U.S.—California Packing Corp. 
V. Sun-Maid Raisin Growers of 
Cal., D.C.Cal., 165 F.Supp. 245. 

1.15 U.S.—Dixey v. Federal Com¬ 
press & Warehouse Co., C.C.A.Ark., 
140 F.2d 820. 

Steps taken, to enforce liability 

Where holders of warehouse re¬ 
ceipts, seeking to recover from ware¬ 
houseman for loss of cotton stored in 
warehouse as result of fire, relied in 
their original action solely on ware¬ 
houseman’s failure to take proper 
steps to collect from its insurer for 
the loss, and after judgment dismiss¬ 
ing the action had been reversed and 
the cause remanded it appeared that 
insurer was duly proceeded against 
and was compelled to respond to ex¬ 
tent of its liability, a judgment in 
amount of value of the cotton could 
not be entered against warehouse¬ 
man on original cause of action. 

U.S.—Dixey v. Federal Compress & 
Warehouse Co., supra. 

Statute as to transfer of case for im¬ 
proper venue 

Where libel in personam suffering 
from a defect in venue was properly 
dismissed by district court prior to 
effective date of statute providing 
that district court of a district in 
which is filed a case laying venue 
in wrong division or district shall 
transfer it to any district or division 
in which it could have been brought, 
and court of appeals affirmed the or¬ 
der of dismissal and remanded the 
libel to the district court after en¬ 
actment of such statute, district court 
was authorized to transfer the libel 
to the proper district. 
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U.S.—Untersinger v. U. S., D.O.N.Y., 

87 F.Supp. 632, affirmed, C.A., 181 

P.2d 953. 

1.20 U.S.—Mallonee v. Fahey, D.C. 

Cal., 117 F.Supp. 269. 

Facts held not to constitute change 

Where federal district court had 
been directed in mandate of court of 
appeals to dismiss one of two con¬ 
solidated actions and to dismiss cer¬ 
tain pleadings in other action, and 
subsequent to appeal but prior to 
mandate, a third action was filed 
seeking same relief as that sought 
in the consolidated action, there was 
not such a change of circumstances 
occurring after the appeal, as re¬ 
quired that district court exercise 
its discretion and judgment independ¬ 
ent of the mandate, when record in¬ 
dicated that court of appeals was not 
unaware at time of its mandate of 
filing of third action. 

U.S.—Mallonee v. Fahey, supra. 

New hearing and decisiou 

If some obstacle, which had not 
been brought out in hearing of class 
action against city housing commis¬ 
sion and others to have certain segre¬ 
gation practices declared to be viola¬ 
tive of Federal Constitution and laws 
and enjoined, should arise, and if 
plaintiffs should accuse defendants 
of obstruction and illegal delay, de¬ 
fendants would be entitled to apply, 
after remand, to the United States 
district court for hearing and deci¬ 
sion as to whether they were in good 
faith implementing the governing 
constitutional principles. 

U.S.—Detroit Housing Commission v. 

Lewis, C.A.Mlch., 226 F.2d 180. 
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ment and opinion of the appellate court.* Ordi¬ 
narily after a judgement has been reversed on ap¬ 
peal and the cause remanded the case stands, with 
respect to plaintiff^s right to take a voluntary non¬ 
suit, in the same relative position which it occupied 
before the trial in the first instance and where 
the reversal was with instructions to proceed in 
accordance with the opinion, permitting plaintiff to 
dismiss the action without prejudice, under a stat¬ 
ute authorizing such procedure before the final 
submission of the case, was held not error> 

Certainly the district court may permit a dis¬ 
missal on the motion of plaintiff without prejudice 
to the right to prosecute any other timely proceed¬ 


ing on the same subject matter pursuant to the 
suggestion of the court of appeals.^-® 

A decree directing an accounting, entered pur¬ 
suant to the mandate of the court of appeals, is in 
effect the decree of that court, and while it re¬ 
mains in effect the trial court can give the master 
no different authority.^ 

Costs of reference after remand may be taxed 
in accordance with a stipulation entered into be¬ 
tween the parties.® 

§ 301(42). - Enforcement of Judgment 

On remand of a case the district court has, and must 
retain, Jurisdiction for the purpose of enforcing the deci- 


2. U.S.—Campbell v. James, C.C.N. 

T., 31 F. 625. 

Dismissal held improper 

Where court of appeals. In Its opin¬ 
ion on dismissal of appeal from dis¬ 
trict court’s order dismissing action 
as to one of defendants, stated that 
it was difficult to see how ends of 
justice would be served by trial court 
treating order appealed from a.s final 
decision, district court’s subsequent 
order determining that no reason ex¬ 
isted for delay in entering judgment 
of dismissal was improvidently en¬ 
tered, even if such court had juris¬ 
diction to enter it. 

U.S.—District 65, Distributive, Proc¬ 
essing and Office Workers Union of 
N. Y. and N. J., Formerly Local (15 

V. McKague, C.A.Pa., 216 F.2d 153. 

Dlsmiaaal as to certain parties 

Where conservator was appointed 
by Federal Home Loan Bank Board 
for Federal Savings and Loan Asso¬ 
ciation, and pleadings in action by 
shareholders committee challenging 
validity of appointment of conserva¬ 
tor disclosed that association demand¬ 
ed rental from lessee of association 
property and that board asserted in¬ 
validity of lease, and mandate to dis¬ 
trict court from court of appeals 
did not specifically refer to Inter¬ 
pleader of lessee when directing that 
certain pleadings be dismissed, court 
would not of its own volition dispose 
of such Interpleader by dismissal. 
U.S.—Mallonee v. Fahey, D.C.Cal., 117 
P.Supp. 259. 

IKaadatc to dismiss 

Mandate of the court of appeals 
to the district court to dismiss ac¬ 
tion was controlling on the district 
court, and the district court erred in 
ignoring the mandate and in grant¬ 
ing to defendants recovery of dam¬ 
ages. 

U.S.—Chain O’Mlnes v. United Gil¬ 
pin Corp., C.C.A.I11., 131 F.2d 824. 

Dismissal held proper 

(1) On plaintiff’s appeal from an 
order dismissing the amended com¬ 


plaint on the ground that It did not 
state a claim on which relief could 
be granted, if on remand, the plain¬ 
tiff elected not to amend complaint, 
the lower court should render a judg¬ 
ment or order dismissing the action 
from which judgment or order the 
plaintiff would have the right of ap¬ 
peal. 

U.S.—Gardner v. J. J. Newberry Co., 

C.A.Idaho, 239 F.2d 178. 

(2) Where court of appeals has 
decided all issues of fact and law in 
a case appealed to it, and has left 
nothing to be done by the trial court 
except to determine the costs, the 
case should be dismissed without 
leave to amend or retrial of the case, 
even though the opinion may not 
specifically order such dismissal in 
express terms. 

U.S.—Geopfert v. City of Beach, C. 

C. A.N.D., 154 F.2d 743. 

(3) Where main action for perma¬ 
nent mandatory injunction to compel 
defendant railroad to furnish refrig¬ 
erator cars to plaintiff was continued 
in district court pending appeal from 
granting of temporary Injunction and 
appeal was dismissed on ground that 
question of propriety of temporary 
injunction became moot when defend¬ 
ant began to furnish cars to plaintiff, 
and plaintiff admitted that perma¬ 
nent Injunction was therefore unnec¬ 
essary and no other relief was re¬ 
quested in its complaint, main lion 
would be dismissed and court was 
without power to continue action for 
purpose of determination of civil con¬ 
tempt proceeding by plaintiff for fail¬ 
ure of defendant to furnish cars im¬ 
mediately after issuance of tempo¬ 
rary injunction. 

U.S.—Pacific Gamble Robinson Co. v. 

Minneapolis & St. Louis Ry. Co.. 

D. C.Mlnn., 92 P.Supp. 362. 

Motion held proper 

Where all questions Involved were 
decided by court of appeals in re¬ 
versing decree and remanding, com¬ 
plaint would be dismissed by district 
court on merits on motion, notwith¬ 
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standing better practice required tn 
move for dismissal when cause was 
reached on calendar, where no objec¬ 
tion was made to bringing matter be¬ 
fore court by way of motion. Such 
motion to dismiss complaint would 
be granted as against contention that 
motion was premature in being made 
before time expired within which 
plaintiff might apply for writ of cer¬ 
tiorari to Supreme Court, where no 
stay in proceeding was applied for 
or granted, no application for writ 
of certiorari was made, and issuance 
of mandate of court of appeals was 
not stayed and was filed with clerk 
of district court. 

U.S.—Nelson v. Lewis, D.C.N.Y., 9 F. 

Supp, 406. 

DisxuiBsal delayed 

Federal district court which had 
been directed in mandate of court of 
appeals to dismiss at cost of plain¬ 
tiff, action by Federal Home Loan 
Bank and stockholders for restora¬ 
tion of bank to status existing prior 
to order of Home Loan Bank Board 
dissolving bank and transferring its 
assets, would, when no prejudice 
could arise from postponement of 
dismissal, refrain from entering or¬ 
der of dismissal until final report of 
master and until costs and fee.s to be 
assessed against parties could bo de¬ 
termined. 

U.S.—-Mallonee v. Fahey, D.C.Cal., 117 
F.Supp. 259. 

3. U.S.—Shell Petroleum Corpora¬ 
tion V. Shore. C.C.A.Kan., 80 F.2d 
785—Cybur Lumber Co. v. Erkhart, 
Miss., 247 F. 284, 159 C.C.A. 378. 

4. U.S.—Shell Petroleum Corpora¬ 
tion V. Shore, C.C.A.Kan., 80 P.2d 
786. 

4.5 U.S.—Lyman v. U. S., C.C.A. 
Mass.. 138 F.2d 509. certiorari de¬ 
nied 64 S.Ct. 429, 320 U.S. 800, 88 
L.Ed. 483. 

5 . U.S.—In re I 4 . P. Larson, Jr., Co., 
C.C.A.Ill., 275 F. 635. 

6. U.S.—Clark v. Chicago, M. & St. 
P. R. Co., C.C.A.N.Y, 105 F. 662. 
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•ion Of the appellate court; and, where the mandate of 
the appellate court fully showa the decree, a new Judg¬ 
ment in the district court !• not prerequisite to Issuance 
of execution. 

On the remand of a case by the court of appeals, 
the district court has, and must retain, jurisdiction 
of the case for the purpose of enforcing the decision 
of the appellate court;®-®® and where the mandate 
being enforced is essentially that of the Supreme 
Court, the district court should observe the direc¬ 
tions of the Supreme Court as to such enforce¬ 
ment.®-®® 

Where the judgment is in the lower court, either 
by reason of its original judgment having been 
simply affirmed or a judgment having been entered 
by it in pursuance of the mandate of the appellate 
court or the judgment of the appellate court hav¬ 
ing been sent back to it for execution, the lower 
court has the power and duty to enforce it, by exe¬ 
cution or otherwise.^ 

Where the court of appeals modifies a decree of 
the district court and affirms it, and the mandate 
to the district court fully shows the modified decree 
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which provides for enforcement by execution, a new 
judgment in the district court is not required to be 
entered before execution can issue.® 

§ 301 (43). - — Rendition and Entry of Judg¬ 
ment as Directed 

Generally, the district court should enter judgment 
as the mandate of the court of appeals directs, and should 
do so on the day when the mandate is received; and if 
the directions are general or implied it should render a 
Judgment that will give effect to, and be within the scope 
of, the decision and directions of the appellate court. 

Generally, the district court is under the duty to 
enter judgment as the mandate of the court of ap¬ 
peals directs.®-®® Thus, while the party prevailing 
on the appeal is not entitled to judgment on the man¬ 
date without retrial where a judgment was reversed 
by the court of appeals without entry of judgment 
or direction thereof,® on the filing of a mandate or 
remittitur of the appellate court directing a certain 
judgment the lower court has no discretion but 
must comply therewith by entering a judgment con¬ 
forming to such directions,1® on notice to the party 
adversely affected thereby.^®-® 


6.50 U.S.—Kasper v. Brittain, C.A. 
Tenn., 245 F.2d 92, certiorari de¬ 
nied 78 S.Ct. 54, 355 U.S. 834. 2 
L.Ed.2d 46, rehearing denied 78 S. 
Ct. 147, 365 U.S. 886, 2 L.Ed.2d 
115. 

6.55 U.S.—^Kasper v, Brittain, supra. 
School ssffrsfiratioa oases 

(1) Where Judgment of district 
court dismissing a proceeding against 
county board of education for de¬ 
claratory judgment and injunction 
restraining it from continuing a cus¬ 
tom denying colored children the 
rights guaranteed them by the Four¬ 
teenth Amendment had been reversed 
by court of appeals and case was 
remanded to district court for fur¬ 
ther proceedings in conformity with 
decision of Supreme Court, district 
court on remand had jurisdiction of 
controversy and power to enforce its 
order by injunction requiring school 
authorities to desegregate high 
schools of county by certain date. 
U.S.—Kasper v. Brittain, supra. 

(2) District court must retain ju¬ 
risdiction of suit for injunction to re¬ 
quire integration in public schools 
and to ascertain and to require actual 
good faith and compliance with Su¬ 
preme Court ruling concerning inte¬ 
gration and there must be compliance 
at the earliest practicable date. 
U.S.—Holland v. Board of Public In¬ 
struction of Palm Beach County, 
Fla., C.A.Fla., 258 F.2d 730—Bor¬ 
ders v. Bippy, C.A.Tex., 247 F.2d 
268. 

7. U.S.—Home Indemnity Co. of 
New York v. O’Brien, C.C.A.Mich., 


112 F.2d 387—In re N. V. Zuld-Hol- 
landsche Scheepvaart Mattschappij 
of Rotterdam, C.C.A.Fla., 64 F.2d 
915—Osage Oil & Refining Co. v. 
Continental Oil Co., C.C.A.Cal., 34 
F.2d 585—In re Walker Grain Co., 
C.C.A.Tex., 3 P.2d 872, certiorari de¬ 
nied Walker v. Wilkinson, 45 S.Ct. 
637, 268 U.S. 701. 69 UEd. 1165. 

Inghram v. Union Stock Yards 
Co. of Omaha, D.C.Ncb., 5 F.Supp. 
486. 

Hanan v. Threadgill, D.C.Fla., 
296 F. 569. 

8. U.S.—Hunt V. Seeley, C.C.A.Tex., 
116 F.2d 205. 

8.50 U.S.—Scientific Anglers, Inc. v. 

B. P. Gladding & Co., C.A.Mlch., 260 
F.2d 662—In re U. S., C.A.Tex., 207 
P.2d 667. 

Fidalgo Island Packing Co. v. 
Phillips, D.CtAlaska, 149 F.Supp. 
260. 

9. U.S.—Wallace v. Seagraves, D.C. 
Tex., 51 P.2d 143. 

U. S. V. Northwestern Telegraph 
Co., D.C.Conn., 62 F.Supp. 973, 

10. U.S.—R. P. C. V. Service Pipe 
Line Co., C.A.Okl., 206 F.2d 814— 
Redditt v. Hale, C.A.Ark., 188 F.2d 
832 — Woods V. Kern, C.A.Pa., 181 F. 
2d 499—Consumers Petroleum Co. 
V. Consumers Co., C.A.Ill., 176 F.2d 
441, certiorari denied, 70 S.Ct. 486, 
two cases, 338 U.S. 948, 94 L.Ed. 
684—Briggs v. Pennsylvania R. Co., 

C. C.A.N.Y., 164 F.2d 21, affirmed 68 
S.Ct. 1039, 334 U.S. 304, 92 L.Ed. 
1403—Blair v. Durham, C.C.A.Tenn., 
139 P.2d 260—Bastian v. Erickson, 
C.C.A.Utah, 114 P.2d 338—Pocono 
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Rubber Cloth Co. v. J. A. Living¬ 
ston, Inc., C.C.A.N.J., 92 F.2d 290, 
certiorari denied J. A, Livingston, 
Inc. V. Pocono Rubber Cloth Co., 58 
S.Ct. 522, 303 TT.S. 637, 82 L.Ed. 1097 
—National Labor Relations Board 
V. Jones & Laughlln Steel Corpora¬ 
tion, C.C.A., 90 F.2d 678—American 
Engineering Co. v. Metropolitan 
By-Product.? Co., C.C.A.N.Y., 280 F. 
677—Williams v. Ansehl, C.C.A.Mo., 
279 P. 560—Harrison v. McPher¬ 
son, Iowa, 226 F. 198, 141 C.C.A. 
196—Groves v. Sentell, La., 66 F. 
179, 13 C.C.A. 386, 69 P. 223, 16 
C.C.A. 217. 

Holliday v. Pacific Atlantic S. S. 
Co., D.C.Del., 117 F.Supp. 729, af¬ 
firmed, C.A., 212 F.2d 206. 

U. S. V. Ash Sheep Co., D.C.Mont., 
229 P. 479, affirmed 250 F. 691, 162 
C.C.A. 607, affirmed 40 S.Ct. 241, 
252 U.S. 159, 64 L.Ed. 607. 

rindlngs of fact not again required 

U.S.—^Meyercheck v. Givens, C.A.I11., 
186F.2d 86. 

Entry of Judgment nunc pro tuno 

Judgment for plaintiff may be en¬ 
tered nunc pro tunc by district court 
after reversal of judgment for de¬ 
fendant by court of appeals, if such 
entry can and should be made as min¬ 
isterial act on receipt of appellate 
court’s mandate, as would be the case 
If mandate ordered entry of judgment 
on terms specified in mandate, 

U.S.—U, S. V. Northwestern Tele¬ 
graph Co., D.C.Conn., 62 F.Supp. 
973. 

10.5 U.S.—Fleniken v. Great Ameri¬ 
can Indemnity Co., C.C.A.La., 142 
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Where the mandate directs a certain judgment, 
it requires of the district court the doing of a pure¬ 
ly ministerial or clerical act;io i® and appellant is 
entitled, on the day the mandate is received, to 
have the decree entered without any application on 
his part; and if through no fault of appellant the 
decree is not entered on the day the mandate is 
received, the adverse party would nevertheless be 
obligated as of that date to fulfill the terms and 
conditions of the decree which should have been 
entered. 

On the other hand, unless the mandate of the 
court of appeals authorizes or directs the entry of 
a judgment, the district court has no power to enter 
a judgment.il-S Thus, where the case was remand¬ 
ed to the trial court with directions to enter con¬ 
sistent findings and conclusions as to a particular 
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question, the appellate court retains jurisdiction 
of the case to consider other matters, as appears 
infra § 301(48), and the trial court cannot enter a 
final judgment.ii-i® Nevertheless, under some cir¬ 
cumstances entry of judgment is required even 
though the mandate does not specifically direct 
it,ii.i5 as where the court of appeals reverses the 
district court’s judgment and remands the cause 
for further proceedings, and nothing substantial 
remains to be done except the entry of judg- 
ment.li-20 This is particularly so where the re¬ 
versal is based on an error in law by the district 
court.^l-25 

The entry, however, of a judgment or decree in 
substantial compliance with the directions contained 
in the mandate is proper and sufficient and it is 
proper for the district court to make additional or- 


F.2d 938, certiorari denied 65 S.Ct. 
134, 323 U.S. 774, 89 L.Ed. 619. 

10.10 U.S.—^Holliday v. Pacific At¬ 
lantic S. S. Co., D.C.Del., 117 F. 
Supp. 729, affirmed, C.A., 212 F.2d 
206. 

11 . U.S.—Thornton v. Carter, C.C.A. 
Ark., 109 F.2d 316. 

11.5 U.S.—Hunter Douglas Corp. v. 
Lando Products, Inc., C.A.Cal., 236 
F.2d 631. 

11.10 Questions relating to oounter- 
claim 

Whore case had been remanded to 
trial court with directions to enter 
consistent findings and conclusions 
on existence of tie-in sales and dam¬ 
ages, if any, suffered by defendant on 
its counterclaim, reviewing court re¬ 
tained Jurisdiction to consider any 
subsequent attack laid on the origi¬ 
nal judgment on the counterclaim, in¬ 
cluding contention that evidence did 
not support the findings, and, there¬ 
fore, trial court could not enter final 
judgment dispositive of the counter¬ 
claim. 

U.S.—Hunter Douglas Corp. v. Lando 
Products, Inc., C.A.Cal., 235 F.2d 
631. 

11.15 U.S.—Herzberg’s, Inc., v. Ocean 
Accident & Guarantee Corp., C.C.A. 
Neb., 132 F.2d 438. 

11.20 U.S.—Moss V. Pennsylvania R. 
Co., C.C.A.Ind., 158 F.2d 86, certio¬ 
rari denied 67 S.Ct. 1003, 330 U.S. 
849, 91 L.Ed. 1293, and Hook v. Na¬ 
tional Brick Co., 67 S.Ct. 1094, 330 
U.S. 849, 91 L.Ed. 1293. 

Only costs to be datexniined 
Where opinion of court of appeals, 
on former appeal reversing judgment 
for plaintiff in action on public liabil¬ 
ity policy, decided every issue of law 
and fact raised by pleadings, and 
nothing remained to be done except 
for trial court to determine costs to 
which defendant was entitled and to 


enter judgment in favor of defend¬ 
ant, effect of mandate of which opin¬ 
ion was a part, although not specifi¬ 
cally directing entry of judgment in 
favor of defendant, was to require 
that to be done. 

U.S.—^Herzberg’s, Inc., v. Ocean Acci¬ 
dent & Guarantee Corp., C.C.A.Neb., 
132 P.2d 438. 

11.25 U.S.—Gibbons v. Brandt, C.A 
Ill., 181 F.2d 650. 

Contract erroneously constmed 
U.S.—Swalley v. Addressograph-Mul- 
tigraph Corp., C.C.A.I11., 168 F.2d 
585, certiorari denied 69 S.Ct. 481, 
335 U.S. 911, 93 L.Ed. 444. 
Judgment originally obtained by 
fraud 

Where court of appeals reversed 
judgment for plaintiff on ground that 
plaintiff obtained his judgment in 
original trial by fraud, and remanded 
cause for further proceedings in con¬ 
formity with opinion, trial court had 
no option but to enter judgment that 
plaintiff take nothing by his com¬ 
plaint. 

U.S.—Gibbons v. Brandt, C.A.Ill., 181 
F.2d 650. 

12 . U.S.—Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rico, 141 P.2d 
939, certiorari denied 65 S.Ct. 856, 
324 U.S. 869, 89 L.Ed. 1417, rehear¬ 
ing denied 65 S.Ct. 1019, 324 U.S. 
891, 89 L.Ed. 1438—Pittsburgh Mfg. 
Co. V. Ludlow Valve Mfg. Co., Pa., 
177 F. 691, 101 C.C.A. 608, certiorari 
denied 30 S.Ct. 697, 217 U.S. 608, 64 
L.Ed. 901—Rowley v. J. F. Rowley 
Co., Pa., 171 F. 416, 96 C.C.A. 371. 

Coastal Club v. Shell Oil Co., D.C. 
La., 66 F.Supp. 641, reversed on 
other grounds, C.C.A., 147 F.2d 607. 
Judgments proposed by parties 

Where, after reversal of judgment 
for defendant, both plaintiff and de¬ 
fendant submitted proposed judg¬ 
ments and plaintiff made it unneces¬ 
sary for any further accounting or 
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taking of additional testimony by 
agreeing to figures presented by de¬ 
fendants. which figures reflected de¬ 
scriptions, profits, expenses, and ap¬ 
propriate legal divisions within 
terms of majority opinion of review¬ 
ing court, plaintiff's proposed judg¬ 
ment was accepted as that of trial 
court. 

U.S.—Christiansen v. Christiansen, D. 

C.Tex., 72 F.Supp. 424. 

Judgments held snttoieut 

(1) In action for declaratory Judg¬ 
ment and injunction against labor un¬ 
ion allegedly entering Into combina¬ 
tion with manufacturers and contrac¬ 
tors to create monopoly in sale of 
electrical equipment in violation of 
anti-trust laws, injunction defining 
nature of combination and conspiracy 
by union with nonlabor groups as one 
“to control prices and markets for 
such equipment by stifling competi¬ 
tion for the benefit of both the de¬ 
fendants and such contractors and 
manufacturers" sufficiently complied 
with mandate of Supreme Court. 

U.S.—Allen Bradley Co. v. Local Un¬ 
ion No. 3, Intern. Broth, of Elec. 

Workers, C.C.A.N.Y., 164 F.2d 71. 

(2) Where judgment empowered 
attorney general to ask court to dis¬ 
solve defendant, to enforce plan in 
order to establish competitive condi¬ 
tions, and to give other relief if nec- 
es^3ary, and also empowered defend¬ 
ant to ask court to decide whether it 
still had a monopoly of aluminum in¬ 
got market, the provisions must be 
read together and, when so read, do 
not make a decision on existence of 
monopoly of aluminum ingot market 
tantamount to determining whether 
defendant shall be dissolved, so that 
as entered the judgment conformed 
with the mandate of the court of ap¬ 
peals, and under it defendant was en¬ 
titled to have the court determine the 
existence of such monopoly. 
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ders not directed by the appellate court but which 
are a necessary consequence of the judgment di¬ 
rected.^ ^ So, where the directions are general or 
implied, the lower court should render a judgment 
or decree that will give effect to the decision and 
directions of the appellate court and yet be within 
the scope thereof and not inconsistent therewith.*^ 
Frequently it is contemplated that an entirely new 
or a modified judgment or decree shall be entered.^^ 

A judgment in the district court in accordance 
with the mandate of the court of appeals presents 
no possible error and is not appealable.^® 

Judgment pursuant to direction of Supreme 
Court, Where the district court enters judgment 
in accordance with the decision of the Supreme 
Court, as directed by the mandate of the court of 
appeals, which acted pursuant to the direction of 
the Supreme Court, the court of appeals must af¬ 
firm such judgment.^®-® Where the district court 
entered a judgment notwithstanding the verdict 
of the jury, which judgment was affirmed by the 
court of appeals, and the Supreme Court reversed 
the judgment and remanded the cause to the district 
court, the district court must enter judgment on 
the original verdict.^®-^® 

Mandate and proceedings after remand by the 
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Supreme Court generally are discussed supra § 201 
(14). 

Reinstatement of earlier verdict. Where the 
mandate of the court of appeals so provides, the 
second verdict in the district court must be set 
aside and the district court must reinstate the first 
verdict^®-!® 

Motion for judgment on mandate. Where a mo¬ 
tion for judgment on the mandate was overruled 
on submission to a district judge while presiding 
in the motions division, a motion for rehearing on 
the motion for judgment is properly before the 
same judge, notwithstanding the termination of 
his assignment to the motions division.l®*20 

§ 301(44).-Inclusion of Interest, 

Costs, and Attorney’s Fees 

In general, whether the district court may allow in¬ 
terest or costs on the remand of a case from the court of 
appeals depends on the mandate, and the court is without 
power to allow interest after affirmance of a Judgment not 
allowing Interest, although interest may be awarded 
where It is authorized by statute, by the Judgment as 
affirmed, or by the mandate and opinion of the appellate 
court. Attorney’s fees may ordinarily be considered by 
the trial court, at least if discretion therefor is expressly 
or impliedly conferred In the mandate. 

Where the court of appeals directs the allowance 


XJ.S.— IJ. s. V. District Court for 
Southern Dist. of N. Y., C.A.N.Y., 
171 F.2d 285. 

(3) District court judge’s state¬ 
ments, in his opinion on remand of 
case to such court l>y court of ap¬ 
peals, that he clearly recollected hav¬ 
ing taken into account an amount 
payable annually by railroad compa¬ 
ny to advertising company for hoard 
installations. In calculating advertis¬ 
ing company’s damages for breach of 
parties’ oral advertising contract, and 
recalled that he denied advertising 
company’s motion to amend his find¬ 
ings by increasing probable operating 
profit by such amount because it was 
already reflected in net result, suf¬ 
ficed, with statements In opinion of 
court of appeals, to disclose that dis¬ 
trict judge considered such item In 
computing damages so as to consti¬ 
tute compliance with mandate of 
court of appeals for definite finding 
clarifying such issue. 

U.S.—Transit Advertisers v. New 
York, N. H. & H. R. Co., C.A.N.Y.. 
203 F.2d 862. 

13. U.S.—White V, Dawson, C.C.A. 

Ky., 18 F.2d 471. 

Betting aside judgment 
Where judgment of district court 
was reversed with directions to dis¬ 
miss for lack of Jurisdiction, order 
of district court setting aside Judg¬ 
ment entered after reversal of orig- | 


inal judgment was not error, al¬ 
though not directed by court of ap¬ 
peals, since distHct court could not 
have rendered binding judgment, be¬ 
ing without jurisdiction. 

U.S.—Green v. City of Stuart, C.C.A. 
Fla.. 101 F.2d 309, certiorari denied 
59 S.Ct. 827, 307 U.S. 626, 83 L.Ed. 
1510. 

14. U.S.—Fitch V. Stanton Tp., Kan., 
190 F. 310, 111 C.C.A. 210. 

15. U.S.—Ingorsoll v. Coram, C.C. 
Mass., 174 F. 662. 

16. U.S.—Lack v. Western Loan & 
Kldg. Co., C.C.A.Cal., 165 F.2d 1020 
—flreen v. City of Stuart, C.C.A. 
Fla., 101 F.2d 309, certiorari denied 
59 S.Ct. 827, 307 U.S. 626, 83 L.Ed. 
1510—Clarke v. Hot Spring.s Elec¬ 
tric Light & Power Co., C.C.A.Wyo., 
76 F.2d 918, certiorari denied 56 S. 
Ct. 14 7, 296 U.S. 624, 80 L.Ed. 443. 

D.C.—Smith v. Pollln, 196 F.2d 768, 90 
U.S.App.D.C. 286, 

Entry in precise words of mandate 

A district court decree, entered 
pursuant to, and for all practical 
purposes in precise words of, appar¬ 
ently complete and explicit mandate 
of court of appeals, to which party 
complaining of mandate as not giv¬ 
ing all relief eought by such party 
did not seasonably apply for modifi¬ 
cation thereof, was not erroneous. < 
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U.S,—Grove Laboratories v. Brewer 
& Co., C.C.A.Mass., ill F.2d 124. 
Nothing presented for review 

On appeal from district court’s or¬ 
der directing entry of judgment pur¬ 
suant to mandate of court of appeals 
in same controvci .sy, nothing was 
presented for review, and order ap¬ 
pealed from would be affirmed. 

U.S.—Kedditt V. Hale, G.A.Ark., 188 
F.2d 832. 

16.5 U.S.—Board of Sup’rs of Louis¬ 
iana State University and Agr. and 
Mechanical College v. Tureaud, C.A. 
La., 225 F.2d 434, order set aside- 
226 F.2d 714, order reinstated 228 
P.2d 895, certiorari denied 76 S.Ct. 
780, 3.51 U.S. 924, 100 L.Ed. 1454. 

16.10 U.S.—Ringhiser v. Chesapeake 
& O. Ry. Co., C.A.OhIo, 264 F.2d 62. 

16.15 What constitutes true verdict 

Where mandate of appellate court 
required that second verdict be set 
aside, and directed district court to 
reinstate verdict for plaintiff In first 
trial, If question existed with respect 
to what constituted true verdict of 
Jury, the question was one for deter¬ 
mination of district court in proper 
exercise of its discretion, using such 
information as was available to It. 
D.C.—Preld v. McGrath, 136 P.2d 833, 
77 U.S.App.D.C. 385. 

16.20 D.C.-~ltt re Dunlap’s Guardi¬ 
anship. D.C., 36 F.Supp. 645. 
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of interest, interest should be allowed by the district 
court in accordance with the mandate.^®*®® On 
the other hand, where the mandate of the court of 
appeals makes no provision for interest, the district 
court may not ordinarily include interest in its 
judgment.^®*®® However, where interest was not 
claimed in the original suit, and the question was 
not considered or involved in the proceeding in the 
lower court, and was not presented or considered by 
the court of appeals on appeal, the question of in¬ 
terest is open on retrial.^®*®® 

Accordingly, the district court is without power 
to allow interest after affirmance of a judgment 
not allowing interest but where a judgment al¬ 
lowing interest is affirmed in part the lower court 
may compute interest on the part affirmed and 
where a judgment allowing interest was affirmed 
in part and remanded for further proceedings, the 
district court could allow interest in its subsequent 
judgment.^®-® Interest may be allowed where it 
is authorized by statute.^® So also, where the court 
of appeals did not discuss interest in its opinion, 
but the legal result of its decision was that interest, 
-.as an incident of the debt, followed it, the district 
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court in determining the amount due plaintiff right¬ 
fully must consider interest.®® 

A rule of the court of appeals that interest may 
be allowed if specifically directed by the court, 
adopted at a time when no appeal could be taken 
from an interlocutory decree, and consequently 
when every appeal involved damages and interest, 
does not cover appeals from interlocutory decrees 
so far as interest is concerned, and does not pre¬ 
clude an allowance of interest by the district court 
after affirmance of judgment on such appeal. 
Likewise, where the court of appeals affirmed a 
judgment of the district court providing for interest 
at an improper rate, the district court is without 
jurisdiction to correct the judgment in that respect 
and grant the proper rate.®^ ® 

Where the court of appeals makes a definite de¬ 
termination that, on remand to the district court, 
interest should be abated to a certain extent, and 
the district court proceeds to abate interest in con¬ 
formity with the directions of the court of appeals, 
the action of the district court should not be ques¬ 
tioned on a second appeal,®!-^® in the absence of ex- 


16.50 U.S,—Harris v. Chicago Great 
Western Ry. Co., C.A.Ill., 197 F.2d 
829. 

16.55 U.S.—Briggs v. Pennsylvania 

R. Co., N.Y., 68 S.Ct. 1039, 334 U.S. 
304, 92 L.Ed. 1403. 

Milwaukee Towne Corp. v, 
Loew’s, Inc., C.A.Ill., 200 F.2d 17. 
certiorari denied 73 S.Ct. 660, 346 
U.S. 909, 97 L.Ed. 1345. 

Oa reversal of district oonrt’s judg- 
meat 

Where court of appeals reversed 
judgment dismissing complaint under 
Federal Employers' Liability Act and 
directed that Judgment be entered on 
verdict for plaintiff but mandate 
made no provision for Interest and 
no motion to recall and amend man¬ 
date was made, the district court in 
entering Judgment had no authority 
to add to the verdict, interest from 
the date thereof to date of Judgment. 
U.S.—Briggs V. Pennsylvania R. Co., 
N.Y., 68 S.Ct. 1039, 334 U.S. 304, 92 
L.Ed. 1403. 

16.60 U.S.—Phillips Petroleum Co. v. 
Oldland, C.A.Colo., 187 F.2d 780, 
certiorari denied 72 S.Ct. 30, 342 U. 

S. 816, 96 L.Ed. 617, certiorari de¬ 
nied 72 S.Ct. 37, 342 U.S. 816, 96 L. 
Ed. 617. 

17. U.S.—De Witt v. U. S., D.C.Colo,, 
298 F. 182—-U. S. v. U. S. Dist. 
Court for Dist. of Montana, C.C.A. 
Mont., 272 F. 611. 

iRtOMBt aot pravlonsly moatioasd Ivr 
ooust 

Where first cause of action to re¬ 


cover on alleged oral contract sought 
recovery of one hundred sixty-nine 
thousand dollars together with a rea¬ 
sonable share of profits made on sale 
of stock, and second cause of action 
sought recovery only for one hundred 
sixty-nine thousand dollars plus in¬ 
terest, but district court in charge to 
jury made no mention of claim for in¬ 
terest under second count, and no ex¬ 
ception was taken to the charge in 
that regard, and Jury returned a sin¬ 
gle verdict for two hundred fifty 
thousand dollars for plaintiffs, and 
court of appeals on appeal found no 
fault with recovery of one hundred 
sixty.nine thousand dollars, but held 
that there was error in recovery of 
Judgment on first count, and vacated 
Judgment, set aside single verdict, 
and remanded case to district court, 
and district court properly reinstat¬ 
ed verdict for plaintiffs under second 
count for one hundred sixty-nine 
thousand dollars, it was improper for 
district court to add an item for in¬ 
terest, since It was too late for that. 
U.S.—Kelley v. Hansen, C.A.Mass., 
268 F.2d 947. 

18. U.S.—Cleveland Tankers v. Tier¬ 
ney, C.A.Ohio, 169 F.2d 622—Brad¬ 
ford V. Commonwealth Trust Co. of 
Pittsburgh, C.C.A.Pa., 98 F.2d 655. 

18.5 BemoaA for detexmlnatloB. of 
damagM 

Court of appeals, in remanding 
case to district court for determina¬ 
tion of amount of damages sustained 
by plaintiflf after affirming Judgment 
for plaintiff except as to damages, 
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must be presumed to have approved 
exercise of district court’s discretion 
in allowing Interest on amount of 
damages originally awarded plaintiff, 
so as to entitle plaintiff to interest on 
amount of damages awarded on re¬ 
mand. 

U.S.—^Pacific Gamble Robinson Co. v. 
Minneapolis & St. L. Ry. Co., D.C. 
Minn., 134 F.Supp. 849. 

19. U.S.—Blair v. Durham, C.C.A. 
Tenn., 139 F.2d 260. 

Metcalf v. Watertown, Wis., 68 F. 
859, 16 C.C.A. 37. 

4 C.J. p 1235 note 13. 

80. U.S.—Norfolk & W. Ry. Co. v. 
Board of Education of City of Chi¬ 
cago, C.C.A.I11., 114 P.2d 869. 

Judgment as prayed for 
Where mandate of court of appeals 
directed entry of Judgment for plain¬ 
tiff as prayed for, and plaintiff, in its 
complaint, prayed for interest on its 
claim from date of demand therefor, 
question of allowance of interest was 
not open to trial court on remand, 
and trial court had no authority to 
render any other Judgment with re¬ 
spect to interest. 

U.S.—R. F. C. v. Service Pipe Line 
Co., C.A.Okl., 206 P.2d 814. 

81. U.S.—The Manhattan, D.C.Pa., 
10 F.Supp. 46, affirmed, C.C.A., 85 
F.2d 427, certiorari denied U. S. v. 
The Bessemer, 57 S.Ct. 432, 300 U. 
S. 654, 81 L.Ed. 864. 

81.5 U.S.—Borough of Munhall V. U. 
S., D.C.Pa., 71 F.Supp, 241. 

81.10 U.S.—General Am. Life Ins. 
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traordinary circumstances, such as clear mistake 
or gross and manifest injustice.2i*i5 

Costs» After remand the lower court must com¬ 
ply with whatever directions are contained in the 
mandate as to costs .22 Certainly where the man¬ 
date of the court of appeals in an action to which 
the United States is a party did not direct taxation 
of costs in view of a court rule that in cases where 
the United States is a party no costs shall be allow¬ 
ed for or against the United States, a judgment or 
order taxing costs would be vacated. 22 .5 After re¬ 
versal or modification in equity and admiralty the 
district court has discretion as to the award of 
costs in that court, unless the opinion or the man¬ 
date of the appellate court gives instructions with 
respect to such costs.23 However, where the court 
of appeals refused to award particular items as 
appellate costs, the district court is without power 
to modify the judgment of the court of appeals by 
awarding such items.23-6 

Where the opinion and mandate are silent on 
costs in the trial court the district court has dis¬ 
cretion to cut down the cost theretofore allowed.2^ 
A motion to apportion costs already taxed among 
various defendants in an action still pending in the 


86 C.J.S. 

district court after affirmance of an interlocutory 
decree thereof by the court of appeals is not be¬ 
yond the power of the district court to grant.25 
Where the mandate of the court of appeals is filed 
and judgment pursuant thereto is entered after the 
effective date of the Federal Rules of Civil Pro¬ 
cedure, those rules arc controlling on the subject of 
retaxing costs as far as applicable.2^> 

Attorney's fees. A trial court may consider 
the question of attorney's fees when acting on a 
mandate of the appellate court if such discretion 
is expressly or impliedly conferred in the man- 
date.2<>-5 In fact it has been held that the district 
court on remand, rather than the appellate court, 
should determine attorney’s fees.26.io However, 
where an allowance for attorney’s fees was prayed 
for in the pleadings and no judgment was entered 
therefor in the district court, although the other re¬ 
lief was granted, and the mandate of the court of 
appeals did not include attorney’s fees, the judg¬ 
ment of the district court based on the mandate 
properly excluded attorney’s fees.26i5 Under a 
statute granting to the district court the power ta 
allow a reasonable attorney’s fee, that court, in 
the absence of any restriction thereon in the man¬ 
date, has the power to allow a reasonable attorney's 


Co. V. Anderson, C.C.A.Ky., 166 F. 
2d 615. 

21.15 U.S.—General Am. Life Ins. 

Co. V. Anderson, supra. 

22. U.S.—Tompkins v. St. Regis Pa¬ 
per Co., D.C.N.Y., 240 F. 838— 
Clark V. Chicago, M. & St. P. R. Co., 
C.C.N.Y., 105 F. 552. 

Costs of appeal awarded to appellant 
Where determination of trial court 
that plaintiff suffered specified dam¬ 
ages in amount of pesos currency 
was authorized but the conversion 
factor was wrong and the only error 
was in the improper ascertainment of 
the amount of permitted recovery ex¬ 
pressed in American currency, the 
Judgment would be modified and re¬ 
manded to the district court with di¬ 
rections to make the necessary cor¬ 
rection and the costs of appeal would 
be awarded to appellant. 

U.S.—Paris v. Central Chiclera, S. de 
R. L., C.A.Tex., 193 F.2d 960. 

Pass of goardiaa ad litem 

(1) In general. 

U.S.—Franz v. Buder, C.C.A.M 0 ., 38 
F.2d 606. 

(2) On appeal from Judgment in 
interpleader proceeding, the court of 
appeals would not, in absence of 
proof on the subject, make order al¬ 
lowing additional fees to guardian ad 
litem for services rendered on behalf 
of minor claimants, even though re- 
Quest therefor was reasonable, and, 
therefore, proceeding would be re¬ 


turned to the district court for re¬ 
ceipt of evidence as to the additional 
services of the guardian ad litem on 
appeal and proof of his out-of-pocket 
expenses. 

U.S.—Mutual Life Ins. Co. of N. Y. v. 
Ginsburg, C.A.Pa., 228 F.2d 881, cer¬ 
tiorari denied Ginsburg v. Gregg, 
76 S.Ct. 1050, 351 U.S. 979, 100 L. 
Ed. 1495, rehearing denied 77 S.Ct. 
26, 352 U.S. 813, 1 L.Ed.2d 71. re¬ 
hearing denied 78 S.Ct, 114, 355 U. 
S. 875, 2 L.Ed.2d 79. 

22.5 U.S.—Knowles V. U. S., C.A. 
Fla., 260 F.2d 852. 

23. U.S.—The Pocahontas, C.C.A.N. 
Y., Ill F.2d 461, certiorari denied 
Eagle Transport Co. v. U. S., 60 S. 
Ct. 1088, 310 U.S. 641. 84 L.Ed. 1409. 

Romeike v. Romeike, N.Y., 261 F. 
273, 163 C.C.A. 429. 

23.5 U.S.—Globe Indem. Co. V. Puget 
Sound Co., C.C.A.N.Y., 154 F.2d 249. 

24. U.S.—The Pocahontas, C.C.A.N. 
Y., Ill F,2d 461, certiorari denied 
Eagle Transport Co. v. U. S., 60 S. 
Ct. 1088, 310 U.S. 641, 84 L.Ed. 1409. 

25. Dsores hold intsrloontory within 
mle 

In action for Infringement of pat¬ 
ents and unfair competition, district 
court decree referring costs to mas¬ 
ter, to determine amount of gains 
and profits realized by defendant 
and damages sustained by plaintiff 
and retaining cause in such court for 
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disposition of master’s report and 
such relief thereon as the court may 
determine was only Interlocutory de¬ 
cree by which court retained Juris¬ 
diction to hear one defendant’s mo¬ 
tion to apportion costs taxed, al¬ 
though another defendant appealed to 
circuit court of appeals which af¬ 
firmed it as to such appellant’s per¬ 
sonal liability for gains and profits 
only without referring to costs in its 
opinion. 

U.S.—General Motors Corporation v. 
Franklin Die Casting Co., D.C.Ill., 
41 F.Supp. 340. 

26. U.S.—Solomon v. Welch, D.C. 

Cal., 28 F.Supp. 823. 

26.5 U.S.—Fidalgo Island Packing 
Co. V. Phillips, D.C.Alaska, 149 F. 
Supp. 260. 

26.10 Snhmlzzioa to district court 
required 

Where Judgment for wife in sepa¬ 
rate maintenance action was affirmed 
on appeal, matter of requiring hus¬ 
band to pay wife’s attorney a fee for 
his services on appeal would be re¬ 
quired to be submitted by wife to dis¬ 
trict court after mandate of court of' 
appeals issued. 

D.C.—Hobbs V. Hobbs, 197 F.2d 412, 
91 U.S.App.D.C. 68, certiorari de¬ 
nied 73 S.Ct. 93, 344 U.S. 865. 97 L. 
Ed. 664. 

26.16 U.S.—Fidalgo Island Packing 
Co. V. Phillips, C.A.Alaska, 263 F.2d 
621. 



86 C.J.S, 


FEDERAL COURTS §§ 301(44)-301(45) 


fee for the additional services rendered in the ap¬ 
pellate courts.26.20 

§ 301(45). -Restitution 

While it may be a matter for the court’s equitable 
discretion, the party against whom an erroneous Judg¬ 
ment has been carried into effect is entitled, in the event 
of a reversal, to be restored by his adversary to that 
which he has lost thereby, that is, to restitution of money 
OP property taken from him and received by his adversary 
lin the enforcement of the Judgment, which restitution 
may be enforced by the lower court by summary proceed¬ 
ings, as part of the original action, or by a distinct in¬ 
dependent action. 

While it has been held to be a matter of the 
court^s discretion, to be exercised in accordance with 
equitable principles, rather than a matter of 
right,26-50 the party against whom an erroneous 
judgment or decree has been carried into effect is 
entitled, in the event of a reversal thereof, to be 
restored by his adversary to that which he has lost 


thereby.26.55 in other words, the reversal of a 
judgment or decree gives rise to a right in favor of 
the party who has lost money or property by reason 
of the judgment or decree to have restitution made 
thereof ;27 and power to enforce the right of res¬ 
titution is usually possessed by the lower court as 
a matter of inherent right.28 

This rule entitles a successful appellant to recover 
from a party who has received and retained money 
which has been paid under the judgment.29 The 
condition of the restoration, however, is always 
that the party against whom restitution is sought 
shall have received, by virtue of the decree, what 
he is asked to restore and a party is not entitled, 
on reversal of a judgment, to damages which may 
have been caused thcreby.36.5 Thus, reversal of a 
decree granting an injunction does not entitle de¬ 
fendant to recover damages alleged to have result¬ 
ed incidentally from the injunction.21 


86.20 U.S.—Maddrix v. Dize, C.C.A. 
Md.. 153 F.2d 274. 

Additioiial allowance not Interdicted 
by Supreme Court 

Where no claim had been made for 
an additional attorney’s fee for serv¬ 
ices in the appellate court, either 
when case was before court of ap¬ 
peals or when It was before Supreme 
Court, mandate of Supreme Court af¬ 
firming Judgment for plaintiff on 
merits including an attorney’s fee for 
services in district court did not in¬ 
terdict an allowance of additional fee 
by district court for services in the 
appellate courts. 

U.S.—Maddrix v. Dize, supra. 

26.50 U.S.—Thompson v. Baltimore 
& O. R. Co., D.C.Mo., 72 P.Supp. G5. 
Motion for restitution denied 

Where court of appeals affirmed 
judgment that division sheet did not 
constitute a contract for division of 
land grant revenue but eliminated 
from Judgment provision for declar¬ 
atory and injunctive relief, and de¬ 
clared that a division of revenues 
might be settled by a proper suit in 
equity, a motion for restitution ad¬ 
dressed by plaintiffs to the district 
court after defendants had instituted 
an action for determination of equita¬ 
ble rights In controversy would be 
denied, particularly in view of plain¬ 
tiff's right to file a counterclaim In 
the equity action. 

U.S.—Thompson v. Baltimore & O. R. 
Co., supra. 

t2e.55 U.S.—Chicago Great Western 
Ry. Co. v. Beecher, C.C.A.Mlnn., 150 
F.2d 394, certiorari denied 66 S.Ct. 
339, 326 U.S. 781, 90 L.Ed. 473. 

Paramount Pictures Theatres 
•Corp. V. Partmar Corp., D.C.Cal., 97 
P’.Supp. 652, affirmed, C.A., Partmar 
CJorp, V. Paramount Pictures Thea¬ 


tres Corp., 200 P.2d 561, affirmed 74 
S.Ct. 414, 347 U.S. 89, 98 KEd. 532, 
rehearing denied 74 S.Ct. B27, 347 
U.S. 931, 98 L.Ed. 1083. 

27. U.S.—Gould V. Hiram Walker & 

Sons, Inc.. C.A.Ill., 266 F.2d 249— 
Greenwood County v. Duke Power 
Co., C.C.A.S.C., 107 F.2d 484, certio¬ 
rari denied Greenwood County v. 
Duke Power Co., 60 S.Ct. 608, 309 
U.S. 667, 84 L.Ed. 1014—-Tenth 

Ward Road Dist. No. 11 of Avoy¬ 
elles Parish v. Texas & P. Ry. Co., 
C.C.A.La., 12 F.2d 245, 45 A.L.R. 
1513—Kansas City Southern Ry. 
Co. V. Southern Trust Co., C.C.A. 
Ark., 279 F. 801. 

In re Lilyknit Silk Underwear 
Co., D.C.N.Y., 5 F.Supp. 896, af¬ 
firmed, C.C.A., 73 F.2d 52. 

Reinstatement in position; limitation 
on bock pay 

Where veteran’s petition to compel 
employer to reinstate him to his for¬ 
mer position of medical director was 
dismissed by district court, but dis¬ 
missal was reversed on appeal, veter¬ 
an, in addition to reinstatement, was 
entitled to compensation for period 
between commencement of action and 
district court’s opinion and from date 
of reversal until reinstatement, but 
no compensation was payable for pe¬ 
riod during which decision in employ¬ 
er’s favor remained unreversed. 

U.S.—Kay v. General Cable Corp., D. 
C.N.J., 63 F.Supp. 791—Kay v. Gen¬ 
eral Cable Corp., D.C.N.J., 59 F. 
Supp. 358. 

28. U.S.—Greenwood County v. Duke 
Power Co., C.C.A.S.C., 107 F.2d 484, 
certiorari denied 60 S.Ct. 608, 309 
U.S. 667, 84 L.Ed. 1014—St. Louis 
Southwestern Ry. Co. v. Consoli¬ 
dated Fuel Co., Okl., 260 P. 638. 171 
aCA. 402. 


29. U.S.—Hinchman v. Ripinsky, 
Alaska. 202 F. 625, 121 C.C.A. 35, 
certiorari denied 34 S.Ct. 676, 234 
U.S. 759, 58 L.Ed. 1580. 

4 C.J. p 1237 note 50. 

Pnad deposited la interpleader pro¬ 
ceeding 

On reversal of a judgment under 
which a party had received part of 
fund deposited in interpleader pro¬ 
ceeding, such party was obliged to 
make restitution. 

U.S.—Globe Indem. Co. v. Puget 
Sound Co., C.C.A.N.Y., 154 F.2d 249. 
Apportionment 

Where, In a suit for foreclosure of 
railroad mortgages, one mortgagee 
was adjudged to have the prior lien 
on all the property, which decision 
was reversed on appeal, and appel¬ 
lant held to have the first lien on a 
part of the road, but pending the ap¬ 
peal the property had been sold as an 
entirety and the road junked as per¬ 
mitted by the decree of confirmation 
which was not objected to or ap¬ 
pealed from, so that the property on 
which appellant had the first lien 
could not be returned, the only way 
of restitution was by apportioning 
the purchase money according to the 
interests of the parties. 

U.S.—Kansas City Southern Ry. Co. 
v. Southern Trust Co., C.C.A.Ark., 
279 F. 801. 

30. U.S.—Tenth Ward Road Di.st. 
No. 11 of Avoyelles Parish v. Tex¬ 
as & P. Ry. Co., C.C.A.La., 12 F.2d 
245, 45 A.L.R. 1513. 

Monolith Portland Midwest Co. v. 
R. F. C., D.C.Cal., 128 B\Supp. 824. 

30.5 U.S.—Chain O’Mines v. United 
Gilpin Corp., C.C.A.Ill., 181 F.2d 
824. 

31. U.S.—Tenth Ward Road Dist. 
No. 11 of Avoyelles Parish v. Tex- 
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If property has passed into the hands of a bona 
fide purchaser for value there can be no recovery 
in specie.32 

Remedies and proceedings. The right of resti¬ 
tution may be enforced by summary proceedings in 
the trial court as a part of the original action,^3 
or by a distinct independent action,34 which must 
usually be in the nature of an action for money 
or property had and received where the recovery 
of personal property or money is all that is sought.35 

Proceedings for restitution, whether by motion 
or independent action, are governed by broad equi¬ 
table considerations and their maintainability is a 
question ex sequo et bono, as in the case of suits 
for money or property had and received.33 Where 
no specific property is sought to be recovered, a 
right of restitution, enforceable by an action for 
money had and received, does not entitle the person 
who has paid the money under a reversed judgment 
to a preferential claim or lien against the property 
of the person receiving the money.37 As in other 
actions or proceedings, the evidence must be suf¬ 
ficient to establish the matters to be proved.38 

A mandate granting restitution of property ob¬ 
tained under an erroneous judgment should not dis¬ 
pose of deposits in court.33 5 


36 C.J.Sv 

§ 301(46). -New Trial 

A new trial, which is ordinarily necessary where ther 
case has been reversed and remanded without directions 
to the contrary, even without a specific order, shouid 
retry ail pertinent issues left undetermined by the ap¬ 
pellate court, unless confined to specific issues designated 
in the mandate, and is governed by general rules as to 
the conduct of the trial, evidence, and instructions. 

It is usually held that a new trial is intended by 
the court of appeals, and necessary, where the case 
has been reversed and remanded generally without 
directions to the contrary, even without a specific 
order to that effect,39 particularly where the facts 
arc disputed.40 If the appellate court has uncon¬ 
ditionally ordered a new trial, the lower court 
cannot make the payment of costs of the former 
trial a condition precedent to the new trial. 

Where the mandate on reversal of a judgment 
for plaintiff contained a direction to grant a new 
trial, sustain the plea of the statute of limitations, 
and enter a judgment for defendant, the mandate 
does not make a new trial compulsory, but merely 
allows plaintiff one if he desires it, the further di¬ 
rections to govern if he elects to take a new trial; 
hence, after the trial court has entered an order 
granting a new trial, plaintiff may take a voluntary 
nonsuit.42 After the appellate court, on defend¬ 
ant’s appeal, has decided the law in defendant’s 
favor, plaintiff is in no position to urge a new trial 


as & P. Ry. Co., C.C.A.La., 12 F.2d 
245. 45 A.L.R. 1518. 

Monolith Portland Midwest Co. v. 

R. F. C., D.C.Cal., 128 F.Supp. 824. 

32. U.S.—South Fork Canal Co. v. 
Gordon, C.C.Cal., 22 F.Cas.No.13.189, 
2 Abb. 479. 

33. U.S.—Globe Indem. Co. v. Puget 
Sound Co., C.C.A.N.Y., 164 F.2d 249 
—Corpna Jnria cited In Sanger 
Lumber Co. v. Western Lumber Ex¬ 
change, 11 P.2d 489, 491. 

34. U.S.—Globe Indem. Co. v. Puget 
Sound Co., C.C.A.N.Y., 154 P.2d 249 
—Berthold-Jennings Lumber Co. v. 
St. Louis. I. M. & S. Ry. Co., C.C.A. 
Mo., 80 F.2d 32, certiorari denied 56 

S. Ct. 591. 297 U.S. 715, 80 L.Ed. 
1001—Tenth Ward Road Dist. No. 
11 of Avoyelles Parish v. Texas & 
P. Ry. Co.. C.C.A.La., 12 F.2d 245. 
45 A.L.K. 1513—Oorpns Juris cited 
in Sanger Lumber Co. v. Western 
Lumber Exchange, C.C.A.Wash., 11 
F.2d 489. 491. 

Crane v. Runey, C.C.Or., 26 F. 15. 

35. U.S.—Berthold-Jennings Lumber 
Co. V. St. Louis, I. M. & S. Ry. Co., 
C.C.A.Mo., 80 F.2d 32, certiorari de¬ 
nied 56 S.Ct. 591, 297 U.S. 715, 80 
L.Ed. 1001. 

Crane v. Runey, C.C.Or., 26 F. 15. 
ik6. U.S.—Greenwood County v. Duke 


Power Co., C.C.A.S.C., 107 F.2d 484, 
certiorari denied Greenwood Coun¬ 
ty V. Duke Power Co., 60 S.Ct. 608, 
309 U.S. 667, 84 L.Ed. 1014. 

37. U.S.—Berthold-Jennings Lumber 
Co. V. St. Louis. I. M. & S. Ry. Co., 
C.C.A.Mo,, 80 F.2d 32, certiorari de¬ 
nied 56 S.Ct. 691, 297 U.S. 716, 80 
L.Ed. 1001. 

38. U.S.—Greenwood County v. Duke 
Power Co., C.C.A.S.C.. 107 F.2d 484. 
certiorari denied 60 S.Ct. 608, 309 
U.S. 667, 84 L.Ed. 1014. 

38.5 D.C.—^Wilson v. Newburgh, 43 
App.D.C. 202. 

39. U.S.—Fisher v. Lord, C.C.A.Ill., 
126 F.2d 117—Federal Reserve 
Bank of Philadelphia v. Ocean 
City, C.C.A.N.J., 93 P.2d 619, certio¬ 
rari denied Ocean City v. Federal 
Reserve Bank of Philadelphia, 58 S. 
Ct. 281, 302 U.S. 752, 82 L.Ed. 681. 
rehearing denied 68 S.Ct. 476, 302 
U.S. 781, 82 L.Ed. 603~Shell Pe¬ 
troleum Corporation v. Shore, C.C. 
A.Kan., 80 P.2d 786—Illinois Pow¬ 
er & Light Corporation v. Hurley, 
C.C.A.MO., 49 P.2d «81, certiorari 
denied 62 S.Ct. 19, 284 U.S. 637, 76 
L.Ed. 641. 

Opinion so oonstrusd 

In action to recover under total 

disability and double indemnity pro¬ 
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visions of a life policy, where the ap¬ 
pellate court reversed the judgment 
for certain errors and because of an 
incorrect charge and expressed opin¬ 
ion that on existing evidence the ver¬ 
dict should be for defendant, opinion 
was construable as meaning that 
there was to be a jury trial de novo. 
U.S.—In re Mutual Life Ins. Co. of 
N. Y., C.A.Fla., 188 F.2d 424. 
Opportunity to answer 

Entry of final judgment when mat¬ 
ter was pending before district court 
on defendant’s motion for judgment 
on mandate, thereby depriving de¬ 
fendant of opportunity of answering 
plaintiff’s supplemental petition and 
of offering evidence thereon was im¬ 
proper, and a new trial should be al¬ 
lowed. 

U.S.—Coastal Club v. Shell Oil Co., D. 
C.La., 66 F.Supp. 641, reversed on 
other grounds, C.C.A., 147 P.2d 607. 

40. U.S.—Hawkins v. Cleveland, C., 
C. & St. L. R. Co., Ind., 99 F. 322. 
39 C.C.A. 638. 

41. U.S.—Chapman v. Yellow Pop¬ 
lar Lumber Co., Va., 89 F. 903, 32 
C.C.A. 402, certiorari denied 19 S.Ct. 
883. 173 U.S. 706, 43 L.Ed. 1186. 

48. U.S.—^Atlanta, K. & N. Ry. Co. v. 
Hooper, Tenn., 106 F. 660, 44 C.C.A. 
686 . 
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on grounds set forth by defendant before the ap¬ 
peal.^® 

A mandate expressly or in effect ordering a new- 
trial is sufficiently complied with if there is a ju¬ 
dicial examination of the issues between the parties, 
whether they are of law or of fact.^"^ Where the 
view taken by the court of appeals directing a new 
trial makes another trial a useless proceeding, a 
new trial will be ordered by the district court to 
the extent that the case be again listed on the trial 
calendar, and the district court will then grant mo¬ 
tions for dismissal.46 

The power of the district court to grant a new 
trial is discussed supra § 301(38). 

Scope of issues. Where on remanding a cause 
the court of appeals has expressly or in effect giv¬ 
en directions as to the issues to be tried, the new 
trial may and should be confined to the issues des¬ 


ignated,^® except in so far as there may have been 
a change in circumstances since the remand.^®-® 
Likewise, where the new trial is ordered for a lim¬ 
ited specified purpose, it may be sufficient merely to 
permit fulfillment of that purpose without a full 
scale new trial.Certainly, an issue which has 
once been correctly determined need not be tried a 
second time, even though justice demands that an¬ 
other distinct issue, erroneously determined, must 
again be passed on, provided the erroneously de¬ 
termined issue is so separable from the others that 
it may be tried alone without injustice."*®-^® 

If the appeal is taken generally from the entire 
judgment of the lower court, a reversal and remand 
for a new trial, without any limitations or issues 
being specified, are usually held to vacate complete¬ 
ly the judgment of the lower court and open the 
whole case up for a new trial as to all issucs,^*^ 


43. U.S.—Sykes v. Ben.'^ingrer Rec¬ 
reation Corporation, D.C.Wis., 39 F. 
Supp. 952. 

44. U.S.--Dodge v. U. S., N.Y., 131 
F. 849, 66 C.C.A. 603, certiorari de¬ 
nied 26 S.Ct. 790, 196 U.S. 632, 49 
L.Ed, 363. 

4 C.J. p 1240 note 16. 

45. U.S.—Sykes v. Bonslngcr Recre¬ 
ation Corporation, D.C.Wis., 39 F. 
Supp. 952. 

46. U.S.—Riordan v. Ferguson, C.C. 
A.N.Y., 147 F.2d 983—McCarthy v. 
Wynne. C.C.A.Okl., 126 F,2d 620, 
certiorari denied 63 S.Ct. 31, 317 U. 
S. 640, 87 L.Ed. 616. 

Alaska.—Reed v. Thompson, 6 Alaska 
215. 

Partioular Issnei not conslderea 

Where court of appeals held that 
the evidence In action for injuries 
suffered by seaman was sufficient to 
support finding as to liability of de¬ 
fendants and remanded case for trial 
by jury on limited issue of damages 
under comparative negligence rule, 
after retrial and verdict awarding 
substantial damages, district court 
could not consider contention as to 
nonnegligence and consequent nonlia¬ 
bility of defendants on their alterna¬ 
tive motion for judgment non obstan¬ 
te veredicto or a new trial. 

U.S.—^Yates v. Dann, D.C.Del., 167 F. 
Supp. 174. 

46.5 U.S.—Sun Oil Co. v. Burford, C. 
C.A.Tex., 130 P.2d 10, reversed on 
other grounds 63 S.Ct. 1098, 819 U.S. 
816, 87 L.Ed. 1424, rehearing denied 
63 S.Ct. 1442, two cases 320 U.S. 
214, 87 L.Ed. 1861. 

Change of facts or circumstances as 
affecting application of doctrine of 
law of the case see supra S 301 (34) 
b. 


Recent decision of state court 

On retrial of action to enjoin the 
drilling of an oil well under an or¬ 
der of the Texas Railroad Commis¬ 
sion on ground that order violated lo¬ 
cal law and due process clause of 
Fourteenth Amendment, district 
court should first determine whether 
order was in conformity with laws 
and constitution of Texas, and, if not, 
any determination under the Federal 
Constitution is rendered unneces,sary, 
but if order Is held valid under local 
law pursuant to recent decision of 
state court, the court is then bound 
to pass on any federal constitutional 
question presented. 

U.S.—Sun Oil Co. v. Burford, supra. 
46.10 Admission of evidence 

Where court of appeals noted in Its 
opinion that “new trial” was neces¬ 
sary only because of exclusion of cer¬ 
tain evidence thus implying that pro¬ 
ceedings on remand need go no fur¬ 
ther than to expand the record by ad¬ 
mitting such evidence, trial court on 
remand properly limited scope of pro¬ 
ceedings on remand to introduction of 
such evidence only. 

U.S.—U. S. V. 63.04 Acres of Land, 
More or Less, Situate at Lido 
Beach, City of Long Beach, Town 
of Hempstead, Nassau County, N. 
Y., C.A.N,Y., 257 F.2d 68. 

46.15 U.S.—^McCarthy v. Wynne, C.C. 
A.Okl., 126 P.2d 620, certiorari de¬ 
nied 63 S.Ct. 31, 317 U.S. 640, 87 L. 
Ed. 616. 

47, U.S.—Commercial Nat. Bank In 
Shreveport v. Parsons, C.C.A.La., 
144 F.2d 231, rehearing denied 145 
F.2d 191, certiorari denied 65 S.Ct. 
440, 323 U.S. 796, 89 L.Ed. 636— 
Roth V. Hyer, C.C.A.Fla., 142 P.2d 
227, certiorari denied 65 S.Ct. 38, 
323 U.S. 712, 89 L.Ed. 673—Ohio Oil 
Co. V. Thompson, C.C.A.Mo,, 120 P. 
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2d 831, certiorari denied 62 S.Ct. 
112, 314 U.S. 658, 86 L.Ed. 528— 
Glades County, Fla., v. Detroit Fi¬ 
delity & Surety Co., C.C.A.Fla., 65 
F.2d 252—Cub Fork Coal Co. v. 
Pairmount Glass Works, C.C.A. 
Ind., 69 F.2d 639, reversed on other 
grounds 53 S.Ct. 252, 287 U.S. 474, 
77 L.Ed. 439. 

Pasquel v. Owen, D.C.Mo., 97 P. 
Supp. 157—Feldmann v. Connecti¬ 
cut Mut. Life Ins. Co., D.C.Mo., 57 
F.Supp. 70. 

D.C.—Partridge v. Presley, 189 P.2d 
645, 88 U.S.App.D.C. 298. certiorari 
denied 72 S.Ct. 79, 342 U.S. 850. 96 
L.Ed. 642. 

Facts well pleaded 
On reversal of order sustaining 
demurrer to secretary of interior’s 
answer that he had made finding that 
departmental oil lease from Osage 
Nation expired because of lessee’s 
failure to produce oil, facts well 
pleaded in answer were open for de¬ 
termination. 

U.S.—Continental Oil Co. v. Osage Oil 
& Refining Co., C.C.A.Okl., 69 F.2d 
19. 

limiting ls»aes to be tried held er. 
roneons 

Where judgment on first trial ad¬ 
judicated in general terms that 
plaintiffs could not recover and re¬ 
viewing court reversed ordering “fur¬ 
ther and not inconsistent proceed¬ 
ings’* after refusing to enter a final 
judgment and failing to make a final 
adjudication of issue of liability, tri¬ 
al court's ruling that no issue was 
for trial except amount of damages 
was error, 

U.S.—Roth V. Hyer, C.C.A.Pla., 142 
F.2d 227, certiorari denied 65 S.Ct. 
38, 323 U.S. 712, 89 L.Ed. 673. 

Former trial af ttuUity 

On the vacation of a judgment and 
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and neither party is bound by the record made on 
the first trial,^'^-^ the only restriction being that the 
proceedings on the second trial should be consist¬ 
ent with the opinion and mandate of the court of 
appeals and where the remand is for further 
proceedings not inconsistent with the appellate 
court’s opinion, the court of appeals may lay down 
the general principles governing the new trial.^’*^^ 

As noted supra § 301(34), issues which have been 
decided by the appellate court, whose decision there¬ 
on has become the law of the case, cannot be reliti¬ 
gated; but conversely, where the case has been 
opened for retrial practically all pertinent issues 
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left undetermined by the appellate court may be 
retried.^ 8 However, there can be no trial of issues 
not made by the pleadings.^® 

Conduct of new trial. Whether or not a trial by 
jury is required on the remand of the cause to the 
district court may depend on the scope of the pro¬ 
ceedings required by the mandate^^-S and the cir¬ 
cumstances of the particular case.^^-io If the evi¬ 
dence or facts produced on the second trial are sub¬ 
stantially the same as on the first trial, the trial 
court may and should follow the appellate court’s 
decision as to whether or not the case^O or certain 
issues^i should be submitted to the jury, or a ver- 


the grantingr of a new trial under the 
mandate, the case stands as original¬ 
ly, the former trial and all that oc¬ 
curred in connection therewith being 
a nullity. 

D.C.—^Wilson V. Newburgh, 42 App. 
D.C. 407. 

47.5 U.S.—Feldmann v. Connecticut 
Mut. Life Ins. Co., D.C.Mo., 67 F. 
Supp. 70. 

47.10 U.S.—Feldmann v. Connecticut 
Mut. Life Ins. Co., supra. 

47.15 U.S.—Commercial Nat. Bank 
in Shreveport v. Parsons, C.C.A.La., 
144 F.2d 231, rehearing denied 145 
F.2d 191, certiorari denied 65 S.Ct. 
440, 323 U.S. 796, 89 L.Ed. 635. 

48. U.S.—Bowles v. Jones, C.C.A. 
Okl., 151 F.2d 232—Duke Power Co. 
v. Greenwood County, C.C.A.S.C., 91 
F.2d 665, affirmed 58 S.Ct. 306, 302 
U.S. 485, 82 L.Ed. 381—American 
Surety Co. of New York v. Jack- 
son, C.C.A.Idaho, 26 F.2d 248, 

Point not fnlly developed 
Where finding that debtor and 
creditor relationship existed between 
insurance company and general agent 
with respect to premiums collected 
prior to termination of contract, was 
not clearly erroneous, but evidence 
on the point was not fully developed 
or entirely satisfactory and case was 
being remanded for new trial on oth¬ 
er issues, a retrial of the issue of 
a debtor and creditor relationship 
would also be permitted. 

U.S.—Twin City Fire Ins. Co. v. 
Green, C.A.Mo., 177 F.2d 626. 

49. U.S.—Brent v. Chas. H. Lilly 
Co., D.aWash., 202 F. 335. 

49.5 U.S.—U. S. V. 63.04 Acres of 
Land, More or Less, Situate at 
Lido Beach, City of Long Beach, 
Town of Hempstead, Nassau Coun¬ 
ty, N. T., C.A.N.Y., 257 P.2d 68. 

Jury trial not required 
Where trial court on remand re¬ 
opened case only for the introduction 
of evidence which court of appeals 
held had been improperly excluded, 
trial court did not err in denying mo¬ 
tion for trial by Jury made for the 
first time after remand. 


U.S.—U. S. v. 63.04 Acres of Land, 
More or Lcs.s, Situate at Lido 
Beach, City of Long Beach, Town 
of Hempste.ad, Nassau County, N. 
Y., supra. 

Jury trial permissible 

In action to recover for rental 
overcharges where the case was re¬ 
quired to go back to the district 
court for the rendition of a proper 
legal judgment and a jury trial had 
been erroneously denied as to the le¬ 
gal issue of damages, the district 
court would be permitted to reopen 
the case for a jury trial if the evi¬ 
dence was in fact such as to have en¬ 
titled defendant to have had it sub¬ 
mitted to a jury had the demand for 
a trial by jury not been denied. 

U.S.—Leimer v. Woods, C.A.Mo., 196 
F.2d 828. 

49.10 U.S.—Byrd v. Blue Ridge Ru¬ 
ral Elec. Co-op., Inc., S.C., 78 S.Ct. 
893, 366 U.S. 625, 2 L.Ed.2d 953, re¬ 
hearing denied 78 S.Ct. 1366, 357 
U.S. 933, 2 L.Ed.2d 1376. 

Jury previously waived for reasons 
of health 

Where plaintiff in personal injury 
suit waived jury trial under circum¬ 
stances and conditions because of 
which all parties deemed that plain¬ 
tiff’s appearance in court might be 
injurious to his health, and affidavits 
supporting his motion for jury trial 
after remand of cause to district 
court by court of appeals for further 
proceedings consistent with its opin¬ 
ion on reversal of judgment for plain¬ 
tiff showed that circumstances and 
conditions had so altered that plain¬ 
tiff might have stood on his demand 
for jury had changed conditions ex¬ 
isted when he waived jury, district 
court, on granting plaintiff new tri¬ 
al, should leave parties in same po¬ 
sition as when case was first called 
for trial, so as to entitle plaintiff to 
jury trial. 

U.S.—Ernst v. Jewel Tea Co., D.C. 

111., 13 F.R.D. 234. 

Jury trial required 
In diversity action against electric 
company for injuries sustained by 
lineman, who was employed by con¬ 
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struction contractor, while connect¬ 
ing power lines to a new substation 
constructed by contractor pursuant 
to contract with electric company, 
which urged as affirmative defense 
that lineman’s exclusive remedy was 
under state workmen's compensation 
law, lineman, on remand of case to 
trial court, was entitled to a jury 
determin.*i.tion of factual issues 
raised by defense in accordance with 
federal practice, notwithstanding 
state practice. 

U.S.—Byrd v. Blue Ridge Rural Klee. 
Co-op., Inc., S.C., 78 S.Ct. 893, 356 
U.S. 525, 2 L.Ed.2d 953, rehearing 
denied 78 S.Ct. 1366, 357 U.S. 933, 
2 L.Ed.2d 1375. 

50. U.S.—Rexford v. Royal Indem. 
Co., C.A.Fla., 215 F.2d 693—-Etna 
Life Ins. Co. v. Wharton, C.C.A. 
Ark., 63 F.2d 378, certiorari denied 
63 S.Ct. 780, 289 U.S. 755, 77 L.Ed. 
1600. 

Lindeman v. Textron Inc., D.C.N. 
Y., 143 F.Supp. 955. 

D.C.—^U. S. ex rel. Smith v. Stewart, 
2 F.2d 936, 55 App.D.C. 134. 

Miller v. Pennsylvania R. Co., D. 
C., 161 F.Supp. 633. 

4 C.J. p 1218 note 14. 

51. U.S.—Gipson v. Skelly Oil Co., C. 

C. A.Tex., 152 F.2d 588—Hanging 
Rock Iron Co. v. P. H. & F. M. 
Roots Co., C.C.A.Ind., 51 F.2d 720— 
St. Louis & S. F. R. Co. V. Herr. 
Miss., 193 F. 960, 113 C.C.A. 578, 
certiorari denied 225 U.S. 705, 32 S. 
Ct. 837, 66 L.Ed. 1265. 

Cortes V. Baltimore Insular Line, 

D. C.N.Y., 6 F.Supp. 604. 

All Unies for Jury 

Where action on accidental death 
clause of life policies was submitted 
on three special interrogatories as to 
whether death was accidental, suici¬ 
dal, or result of poisoning, and jury 
answered first two Interrogatories In 
negative and third in affirmative, and 
judgment on general verdict was re¬ 
versed for failure of instructions to 
tell jury on what basis it should de¬ 
termine whether death from overdose 
of nembutal was death from poison, 
it was appellate court’s intention to 
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diet instructed or directed for plairitiff^^ or de¬ 
fendant.® ^ 

On a trial had before a jury, a direction of a 
verdict for plaintiff is not a violation of the decision 
of the court of appeals on a prior appeal that the 
trial court committed error in refusing defendant’s 
demand for a jury trial.Where on the former 
trial, as well as on appeal, the parties treated a 
defense as in issue and argued thereon, it cannot 
be successfully urged on the second trial that such 
defense was waived as not within the objections 
raised.®® On retrial where the parties waived a 
jury trial, the district court will find the facts spe¬ 
cially, and state separately its conclusions of law 
thereon and its order for the entry of the appro¬ 
priate judgment in accordance with the federal prac¬ 
tice.®® 

The fact that the court of appeals held that a par¬ 
ticular issue on the trial was for the jury to deter¬ 
mine does not preclude the district court on the 
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subsequent trial from directing a verdict with re¬ 
spect to another issue.®®-® 

A decision of the court of appeals reversing an 
order directing a verdict does not require the dis¬ 
trict court on retrial to overrule motions for judg¬ 
ment non obstante veredicto and for new trial, 
and the district court may determine such motions 
in the exercise of its own discretion.®®-^® 

Evidence. If it is material to the issues properly 
triable practically any competent evidence is ad¬ 
missible.®"^ The evidence received on the first trial 
is admissible,®® but the parties are not confined to 
this and are entitled to introduce additional evi¬ 
dence.®® Counsel can waive objections to the com¬ 
petency of evidence notwithstanding the prior judg¬ 
ment was reversed because of the admission of sim¬ 
ilar evidence in the earlier trial.®® 

Where on the retrial plaintiff does not introduce 
sufficient competent evidence the court may properly 
direct a verdict for defendant.®®-® So also, the 


direct that all questions again be sub¬ 
mitted to jury with the explanation 
directed by it, and not merely that 
interrogatory relating to poisoning be 
submitted. 

U.S.—Feldmann v. Connecticut Mut. 
Life Ins. Co., D.C.Mo., 57 F.Supp. 
70. 

52. XT.S.—Rexford v. Royal Indem. 
Co.. C.A.Fla., 215 F.2d 693—Davis 
Frozen Foods, Inc. v. Norfolk 
Southern Ry. Co.. C.A.N.C., 204 F. 
2d 839, certiorari denied 74 S.Ct. 
41, 346 U.S. 824, 98 L.Ed. 349— 
National Can Co. v. Fellows, C.C. 
A.Mich,, 290 F. 201—Good v. Cen¬ 
tral Coal & Coke Co., Ind.Terr., 170 
F. 416, 95 C.C.A. 586. 

53. U.S.—Nugent v. Proel, C.C.A.N. 
H., 108 F.2d 718—Priester v. South¬ 
ern Ry. Co., C.C.A.S.C., 6 F.2d 878 
—Toledo, St. L. & W. R. Co. v. Sell¬ 
ers. Ill., 184 F. 885, 107 C.C.A. 114. 

Evidence stronger for plaintiff 

Defendants’ motion for directed 
verdict was properly denied, where 
appellate court on former appeal held 
that evidence made jury case and 
evidence on retrial materially 
strengthened plaintiff’s case. 

U.S.—Kaplan v. Swartz, C.C.A.Mass., 
41 It.2d 177. 

64. U.S.—Peterson v. Sucre, C.C.A.N. 

C. , 101 F.2d 282. 

55. U.S.—Lamborn v. National Bank 
of Commerce of Norfolk, Va., C.C. 
A.Va., 15 F.2d 473, reversed on oth¬ 
er grounds 48 S.Ct. 378, 276 U.S. 
469, 72 L.Ed. 667. 

56. U.S.—Olds V. Town of Bellealr, 

D. C.Fla., 41 F.Supp. 453. 

56.5 U.S.—Crummer Co. v. Du Pont, 
D.C.Fla., 148 F.Supp. 265, reversed 


on other grounds, C.A., 255 F.2d 
425, certiorari denied 79 S.Ct. 119, 
358 U.S. 884, 3 L.Ed.2d 113. 

56.10 U.S.—General American Life 
Ins. Co. V. Central Nat. Bank of 
Cleveland, C.C.A.Ohio, 136 F.2d 821. 

67. U.S,—Christian v. Waialua Agr, 
Co., C.C.A.Hawali, 93 F.2d 603, re¬ 
hearing denied 94 F.2d 806, re¬ 
versed on other grounds 59 S.Ct. 21, 
305 U.S. 91. 83 L.Ed. 60, rehearing 
denied 59 S.Ct. 240, 305 U.S. 673, 83 
L.P^d. 436—Waialua Agr. Co. v. 
Christian, C,C.A.Hawaii, 93 F.2d 
603, rehearing denied 94 F.2d 806, 
reversed on other grounds 69 S.Ct. 
21, 305 U.S. 91. 83 L.Ed. 60. rehear¬ 
ing denied 59 S.Ct. 240, 305 U.S. 673, 
83 L.Ed. 436. 

Privilege; waiver 
Statement in appellate court's opin¬ 
ion, in passing on admissibility of 
hospital records of insured, that ben¬ 
eficiary of accidental death clause of 
life policy waived any privilege that 
might have existed as to such records 
generally by subsequently offering a 
portion thereof in evidence did not 
mean, as contended by insurer on new 
trial after reversal, that beneficiary 
waived any privilege with respect to 
information acquired by Insured’s at¬ 
tending physician in his professional 
capacity by reading portions of hos¬ 
pital records in evidence. 

U.S.—Feldmann v. Connecticut Mut. 
Life Ins. Co., D.C.Mo., 57 F.Supp. 
70. 

58. U.S.—New York Alaska Gold 
Dredging Co. v. Walbridge, C.C.A. 
Alaska, 76 F.2d 655. 

59. U.S.—Virginia Electric & Power 
Co. v. N. L. R. B., C.C.A,4, 132 F.2d 
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390, affirmed 63 S.Ct. 1214, 319 U.S. 
533, 87 L.Ed. 1568, rehearing denied 
64 S.Ct. 27. 320 U.S. 809, 88 L.Ed. 
489—Christian v. Waialua Agr. Co., 
C.C.A.Hawaii, 93 F.2d 603, rehear¬ 
ing denied 94 F.2d 806, reversed on 
other grounds 69 S.Ct. 21, 306 U.S. 
91, 83 L.Ed. 60, rehearing denied 59 
S.Ct. 240, 305 U.S. 673, 83 L.Ed. 436 
—Waialua Agr. Co. v. Christian, C. 
C.A.Hawaii, 93 P.2d 603, rehearing 
denied 94 F.2d 806, reversed on oth¬ 
er grounds 59 S.Ct. 21, 306 U.S. 91, 
83 L.Ed. 60, rehearing denied 59 S. 
Ct. 240, 306 U.S. 673, 83 L.Ed. 436. 

Pasquel v. Owen, D.C.Mo., 97 F. 
Siipp. 157. 

Additional evidence on proceedings 
after remand generally see supra § 
301 (41). 

Evidence on new issue 

Insurer, having been granted leave 
to file amended answer In action on 
accidental death clause of life poli¬ 
cies after reversal, should be permit¬ 
ted to take depositions of plaintiff 
and physicians concerning matters 
about which they were not interro¬ 
gated in their previous depositions or 
at previous trial, but on subject 
whether insured’s death resulted 
from overdose of nembutal or from 
natural causes, when such issue was 
brought into case by the amendment. 
U.S.—Feldmann v. Connecticut Mut. 
Life Ins. Co., D.C.Mo., 67 F.Supp. 
70. 

60. U.S.—Pabst Brewing Co. v. E. 
Clemens Horst Co., C.C.A.Cal., 264 
F. 909. 

60.5 D.C.—Bedrosian v. Peoples 
Mort^'. Corp., 182 F.2d 396, 87 U.S. 
App.D.C. 7. 
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lower court should direct a verdict against a party 
whose testimony is wholly inconsistent with that 
given by him on the first trial.®^ 

Instructions conforming to the law of the case 
as settled on the former appeal are proper.®^ 

§ 301(47). - Failure to Follow Decision 

or Comply with Mandate 

The mandate of the court of appeals may be enforced 
by mandatory order of the court, application to the trial 
or appellate court for correction of the Judgment, or ap¬ 
peal and reversal. 

The failure of the trial court to follow the law 
of the case as laid down by the decision of the 
court of appeals may be remedied or corrected by 
another appellate proceeding and reversal.Un¬ 
der proper circumstances the procedure or remedy 
to obtain enforcement of the appellate court’s man¬ 
date may be by mandatory order of the appellate 
court requiring the lower court to comply with the 
former’s mandate,®^ application to the lower court 
by motion, petition, or bill of review for correction 
or amendment of the judgment or decree,®® or a 
similar application to the appellate court,®® or an¬ 
other appeal and reversal.®^ 

§ 301(48). Jurisdiction and Proceedings of 
Appellate Court after Remand 

By statute, the expiration of a term of the court of 
appeals does not affect the power of the court to do any 
act or take any proceeding after It has issued Its man¬ 
date; and the court has power to construe and clarify 
its mandate whenever it becomes advisable to do so in 
its discretion, and has Jurisdiction of a petition for a 
rehearing. 
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The provision of 28 U.S.C.A. § 452, enacted in 
1948, that ‘‘the continued existence or expiration 
of a term of court in no way affects the power of 
the court to do any act or take any proceeding,” 
has been held to apply to the courts of appeals after 
the issuance of its mandate.®'^ ®® However, it has 
been held that as a general rule jurisdiction of the 
CfMir: in' appeals over a cause ceases on the opening 
of another term after the mandates have issued.®** 
Nevertheless, even though the mandate has gone 
down, the court of appeals has jurisdiction at a sub¬ 
sequent term to order the judge to determine in the 
first instance whether the use of certain exhibits, 
inadvertently overlooked, should be enjoined.®9 

Where a suit to enjoin enforcement of a decree 
was instituted while the decree was still before 
the court of appeals for enforcement by its man¬ 
date, and on rule to show cause why prosecution 
of the injunction suit should not be restrained, the 
character of such suit was disclosed on a full hear¬ 
ing, the court of appeals had jurisdiction to de¬ 
termine whether the filing and maintenance there¬ 
of w'as in contempt of its jurisdiction, and if so to 
punish it by a compensatory imposition, or to re¬ 
mand the case to the district court for that pur¬ 
pose.'^® 

Construction or clarification of mandate. The 
court of appeals has power to construe and clarify 
its mandate whenever it becomes advisable to do 
so,71 even after the expiration of the term at which 
the mandate went down,7i*5 at least where the re¬ 
lief was requested before expiration of the term at 
which the mandate was issued,72 the matter being 


61. U.S.—Smith v. Boston El. H. 
Co.. Mass., 184 F. 387, 106 C.C.A. 
497, 37 L,.R.A..N.S., 429. 

4 C.J. p 1242 note 67. 

62. U.S.—Oklahoma Natural Gas Co. 
V. Concho Const. Co., C.A.Okl., 209 
P.2d 269—Falstaff Brewing Corpo¬ 
ration V. Thompson, C.C.A.Neb., 101 
F.2<3 301, certiorari denied 59 S.Ct. 
834, 307 U.S. 631, 83 I..Ed. 1514. 

Law of the case on proceedings in 
district court after remand by 
court of appeals generally see su¬ 
pra § 301(34). 

63. U.S.—Morris v. Securities and 
Exchange Commission, C.C.A.2, 116 
F.2d 896—Sartor v. Arkansas Nat¬ 
ural Gas Corporation, C.C.A.La., Ill 
F.2d 772. 

64. U.S.—Sartor v. Arkansas Nat¬ 
ural Gas Corporation, supra. 

65. U.S.—Moran v. Hagerman, Nev., 
64 F. 499, 12 C.C.A. 239, certiorari 
denied 15 S.Ct. 1041, 169 U.S. 261, 
40 L.Ed. 146. 


66. U.S.—Individual Drinking Cup 
Co. V. Public Service Cup Co„ C.C. 
A.N.Y., 262 F. 410, rehearing de¬ 
nied, Individual Drinking Cup Co. 
V. Public Service Corporation, 263 
F. 98. 

67. U.S.—Consumers Petroleum Co. 
V. Consumers Co., C.A.Ill., 176 F.2d 
441, certiorari denied, 70 S.Ct. 486, 
two cases, 338 U.S. 948, 94 L.Ed. 
584—Sartor v. Arkansas Natural 
Gas Corporation, C.C.A.La., Ill F. 
2d 772—Individual Drinking Cup 
Co. v. Public Service Cup Co., C.C.A. 
N.Y„ 262 F. 410, rehearing denied, 
C.C.A., Individual Drinking Cup Co. 
V. Public Service Corporation. 263 
P. 98. 

67.50 U.S.—Hines v. Royal Indem. 
Co., C.A.Ky., 253 P.2d 111. 

68. U.S.--Dobson v. U. S., C.C.A.N. 
Y., 31 P.2d 288, certiorari denied 49 
S.Ct. 179, 278 U.S. 663, 73 L.Ed. 663. 

69. U.S.—American Safety Razor 

Corporation v. International Safety 
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Razor Corporation, C.C.A.N.J., 61 F. 
2d 479. 

70. U.S.—Toledo Scale Co. v. Com¬ 
puting Scale Co., Ill., 43 S.Ct, 458. 
261 U.S. 399, 67 L.Ed. 719. 

71. U.S.—S. S. Kresge Co. v. Winget 
Kickernick Co., C.C.A.Minn., 102 F. 
2d 740, certiorari denied Winget 
Kickernick Co. v. S. S. Kresge Co., 
60 S.Ct. 79, 308 U.S. 557 84 L.Ed. 
468. 

71.5 U.S.—National Comics Publica¬ 
tions V. Fawcett Publications C.A. 
2, 198 P.2d 927. 

72. U.S.—National Biscuit 6o. v. 
Kellogg Co., C.C.A.Del., 96 F.2d 873, 
certiorari denied Kellogg Co. v. Na¬ 
tional Biscuit Co., B8 S.Ct. 120, 302 
U.S. 733, 82 L.Ed. 667, rehearing 
denied 58 S.Ct. 139, 302 U.S. 777, 82 
L.Ed. 601, petition denied 58 S.Ct. 
280, 302 U.S. 654, 82 L.Ed. 606, and 
reversed on other grounds 69 S.Ct. 
109, 305 U.S. Ill, 83 L.Ed. 73, re¬ 
hearing denied 69 S.Ct. 216, 305 TL 
S. 674, 83 L.Ed. 437 and 69 S.Ct. 247, 
305 U.S. 674, 83 L.Ed. 437. 
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entirely discretionary with the court and the 
court will exercise its discretion to construe the 
mandate when it expressed what the court intended, 
but it was possible that the trial court may have 
misconceived its purport when entering the decrees 
dircctcdJ^ 

If clarification of the mandate is necessary, a mo¬ 
tion of the parties asking the court of appeals to 
state what the mandate means is a proper method 
of obtaining clarification.’^^ The denial of a pe¬ 
tition for the clarification of a mandate or opinion 
is not determinative of any issue in the case, having 
no other significance than to indicate that the court 
thought the opinion clear enough.A request 
for clarification of the mandate will not be con¬ 
sidered by the court of appeals as a petition for re¬ 
hearing where the filing time for a rehearing has 
long since expired.Where after remand the 
district court is in doubt as to the effect of the de¬ 
cision of the court of appeals on particular ])artics 
or circumstances, the district court may leave the 
question for the decision of the reviewing court.’^^-^’^* 

Since a mandate directing the district judge to 
modify the judgment in accordance with the opin¬ 
ion of the appellate court deals with the substance, 
not the form, of the judgment to be entered, it is 
not the function of the court of appeals on motion 
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for clarification of the mandate to give an advisory 
opinion regarding the form of the judgment, such 
as whether the judgment should embody the facts 
as found in the opinion of the appellate court, nor 
will the court on such a motion determine ques¬ 
tions which were not decided by the trial judge 
nor argued on appeal. 

Rehearing. Only the court of appeals in which 
review was bad has jurisdiction to entertain a pe¬ 
tition for a rehcaring.77 

Stay of mandate. Under a court of appeals rule 
an application to stay mandate pending an applica¬ 
tion to the supreme court for certiorari must be 
made only to the court of appeals.77.5 

Enforcement of judgment. It is not customary 
for an appellate court to retain jurisdiction of the 
cause which it has decided in order to assure that 
its judgment or decree will be subsequently carried 
out by the parties,77.10 and the lower court has the 
power and duty to enforce the judgment, as discuss¬ 
ed supra § 301(42). 

Remand for limited purpose; jurisdiction re¬ 
tained. Where the mandate of the court of appeals 
remands the case to the district court merely for 
that court to make findings and conclusions as to 
certain limited issues, the court of appeals retains 
juri.sdiction to consider subsequent matters,77-1 & 


73. U.a. —S. S. Kresffe Co. v. Wlngret 
Kickernick Co., C.C.A.Minn., 102 F. 
2d 740, certiorari denied Wlngret 
Klckernick Co. v. S. S. Kresge Co., 
60 S.Ct. 79, 308 U.S. 657, 84 L.Ed. 
468. 

Clarifloatlon lield niwecessary 

(1) Where it was clear from opin¬ 
ion of court of appeal.s that motion 
picture company w'as makins' no 
claim to such nonmotion picture 
rights of artist as his name, voice, 
and likeness rigrhts, such rights were 
not in issue in case and mandate 
would not be modified, clarified, or 
otherwise altered to protect such non¬ 
motion picture rights in addition to 
motion picture rights which were 
protected. 

U.S.—Republic Pictures Corp. v. Rog¬ 
ers. C.A.Cal., 222 P.2d 950. 

(2) A motion to recall mandate and 
clarify opinion would be denied and 
movant required to pay the costs of 
printing the plaintiffs’ brief where 
there was no merit to the contention 
that the district Judge had not cor¬ 
rectly Interpreted the court of ap¬ 
peals opinion and it needed no clari¬ 
fication. 

U.S.—Helene Curtis Industries, Inc. 
V. Sales Affiliates, Inc., C.A.N.Y., 
254 F.2d 470. 

Clarifleation held inad.visa'ble 

Where court of appeals affirmed 


.ludgment as to counterclaims, and af¬ 
firmed as to certain counts of com¬ 
plaint and reversed and remanded for 
new trial not in conflict with opinion 
of court of appealas to other counts 
of complaint, and it appeared that 
any attempted .amplification or clari¬ 
fication by court of appeals of opin¬ 
ion of such court would be more con¬ 
fusing than helpful, questions raised 
by motion for clarification and other 
pertinent questions would be left to 
district court to decide with whatever 
guidance the legal principles relied 
on by court of appeal.s in the opinion 
might have furnished. 

U.S.—Strimling v. Stone, C.A.Minn., 
194 F.2d 920. 

74. TT.S.—S. S. Kresge Co. v. WJnget 
Kickernick Co., C.C.A.Minn., 102 F. 
2d 740, certiorari denied Winget 
Kickernick Co. v. S. S. Kresge Co., 
60 S.Ct. 79, 308 U.S. 557, 84 L.Ed. 
468. 

75. U.S.—Epstein v. Goldstein, C.C. 
A.N.Y., 110 F.2d 747. 

75.5 U.S,—First Nat. Bank & Trust 

Co. of Racine v. Village of Skokie, 
C.A.Ill., 198 F.2d 1017. 

75.10 U.S.—Penton v. U. S., C.A. 
Tenn., 264 F.2d 477. 

75.15 Particular matters left for re. 
viewing court 

Where circuit court of appeals re¬ 
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versed a Judgment on accounting be¬ 
tween old and new national banks 
under liquidation contract and re¬ 
manded the cause for further pro¬ 
ceedings, trial court left to reviev/- 
ing court the question of 'whether 
elimination of particular Interest 
item would V)eneflt complainant and 
inlervenors. who were .appellees be¬ 
fore the circuit court of appeals and 
took no appeal. 

U.S.—Parson.s v. Commercial Nat. 
Rank in Shreveport, D.C.La., 64 F. 
Supp. 888. 

76. T".S.—Ep.stein v. Goldstein, C.C. 
A.N.Y., 110 F.2d 747. 

77. U.S.—Toledo Scale Co. v. Com¬ 
puting Scale Co.. C.C.A.Ill., 281 F. 
4SS, affirmed 4 3 S.Ct. 458, 261 U.S. 
399, 67 L.Ed. 719. 

77.5 No authority itt district court 

U.S.—Kozman v. Trans World Air¬ 
lines, Inc., D.C.N.Y., 145 F.Supp. 
14 0. 

Stay of mandate distinguished from 
stay of execution 

U.S.—Kozman v. Trans World Air- 
llne.s, Inc., supra. 

77.10 U.S.—N. L. R. B. v. Deena Art- 
ware, Inc., C.A.C, 251 P.2d 188. 

77.15 U.S.—Hunter Douglas Corp. v. 
Lando Products, Inc., C.A.Cal., 236 
F.2d 631. 
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and, as appears supra § 301(43), the district court 
cannot enter a final judgment in the case. 

§ 301(49). - Recall, Amendment, or Cor¬ 

rection of Mandate 

Under statute to that effect the court of appeals has 
the power to recall its mandate even after the expiration 
of the term at which ft was issued; but under or apart 
from such provision, the power to recall a mandate to 
amend it or rehear the case should be sparingly exercised, 
and will not ordinarily be exercised except to protect 
against abuse of the processes of the court, and to cor¬ 
rect clerical errors or counteract fraud. 

Under 28 U.S.C.A. § 452, enacted in 1948, and 
which provides that ‘‘the continued existence or 
expiration of a term of court in no way affects the 
power of the court to do any act or take any pro¬ 
ceeding,” the court of appeals has the power to re¬ 
call its mandate even after the expiration of the 
term at which it was issued,subject to the 
provisions of its rules of court.'^7.55 Apart from 
or prior to such statute, the court of appeals has 
power to recall the mandate to amend it or to rehear 
the casc'^'^ ®® at the term at which its judgment 
therein was rendered but it ordinarily has no 
power to recall its mandate where the term has 


expired since the mandate went down,*^^ and cannot 
thereafter amend or change its mandate,'^®-® except 
as to matters of form.'^9*i<^ 

Nevertheless, the power of a court of appeals to 
act on its mandate after the term expires survives 
in order to protect against the abuse of the process¬ 
es of the court,"y*^5 ^nd to correct clerical errors or 
to counteract fraud or corruption ;79.20 hut the pow¬ 
er does not survive for the convenience of liti- 
gants.79.25 Stated otherwise, even though the court 
of appeals has the power to recall its mandate for 
amendment after the terms at which the mandate 
went down, it will do so only in exceptional circum¬ 
stances,79-30 as where there has been a fraud on the 
court.79.35 Even where the court has the power to 
recall its mandate under 28 U.S.C.A. § 452, the stat¬ 
ute referred to first above, a mandate will not, 
under a rule of the court of appeals to that effect, 
be recalled except for good cause shown,79-40 “good 
cause” being exceptional circumstances which, in the 
opinion of the court, are sufficient to override the 
strong public policy that there should be an end 
to a cause in litigation.79.45 

Rule 6 (c) of the Federal Rules of Civil Proce- 


77.50 U.S.—^Hines v. Royal Indem. 
Co., C.A.Ky., 253 F.2d 111. 

77.55 U.S.—Hines v. Royal Indem. 
Co., supra. 

77.60 DC.—Prall v. Prall, 15 F.2d 
735, 56 App.D.C. 336. 

78. U.S.—^Iverson’s Estate v. C. I. R., 
C.A.8, 267 F.2d 408—Sun Oil Co. v. 
Burford, C.C.A.Tex., ISO F.2d 10, re¬ 
versed on other grounds 63 S.Ct. 
1098, 319 U.S. 315, 87 L.Ed. 1424, 
rehearing denied 63 S.Ct. 1442, two 
cases, 320 U.S. 214, 87 L.Ed, 1851 
—Wichita Royalty Co. v. City 
Nat. Bank of Wichita Falls. C.C.A. 
Tex., 97 F.2d 249, affirmed 69 S.Ct. 
420. 806 U.S. 103, 83 L.Ed. 615. 

79. U.S.—Root Refining Co. v. Uni¬ 
versal Oil Products Co., C.C.A.Del., 
147 P.2d 269, reversed in part on 
other grounds 66 S.Ct. 1176, 328 U. 
S. 575, 90 L.Ed. 1447, rehearing de¬ 
nted 67 S.Ct. 24—Nachod v. Engi¬ 
neering & Research Corporation, C. 
C.A.Conn., 108 F.2d 594—Deppe v. 
General Motors Corporation, C.C.A. 
N.J., 98 F.2d 813, certiorari denied 
69 S.Ct. 462, 306 U.S. 633, 83 L.Ed. 
1035, rehearing denied 59 S.Ct. 581, 
306 U.S. 668, 83 L.Ed. 1063, petition 
denied 59 S.Ct. 821, 307 U.S. 611, 83 
L.Ed. 1494—^Foster Bros. Mfg, Co. 
V. National Labor Relations Board, 
C.C.A., 90 P.2d 948. 

4 C.J. p 1246 note 7. 

Motion to recall maadato overmlod 
U.S.—^Watson v. Gallagher, C.A.6, 202 
F.2d 641. 


79.5 U.S.—U. S. V. Caffey, C.C.A.N. 

y., 164 F.2d 159, reversed on other 
grounds. U. S. v. U. S. District 
Court for Southern Dist. of N. Y.. 
68 S.Ct. 1035, 334 U.S. 258, 92 L.Ed. 
1351. 

79.10 U.S.—U. S. V. Caffey, C.C.A.N. 
Y., 164 F.2d 159, reversed on other 
grounds U. S. v. U. S. District 
Court for Southern Dist. of N. Y., 
68 S.Ct. 1035, 334 U.S. 258, 92 L.Ed. 
1351. 

79.16 U.S.—^Briggs v. Pennsylvania 

R. Co.. N.Y., 68 S.Ct. 1039, 334 U.S. 
304, 92 L.Ed. 1403. 

Turner v. Alton Banking & Trust 
Co., C.A.8, 186 F.2d 6, certiorari de¬ 
nied 71 S.Ct. 1001, 341 U.S. 940, 95 
L.Ed. 1367. 

79.20 U.S.—^Knudsen v. Lee & Sim- 
mon.s, C.A.2, 170 P.2d 210—Root Re¬ 
fining Co. V. Universal Oil Products 
Co., C.C.A.Del., 147 F.2d 259, re¬ 
versed in part on other grounds 66 

S. Ct. 1176, 328 U.S. 575, 90 L.Ed. 
1447, rehearing denied 67 S.Ct. 24. 

79.25 U.S.—Briggs v. Pennsylvania 
R. Co., N.Y., 68 S.Ct. 1039, 334 U.S. 
304, 92 L.Ed. 1403. 

Turner v. Alton Banking & Trust 
Co., C.A.8, 186 F.2d 6, certiorari de¬ 
nied 71 S.Ct. 1001, 341 U.S. 940 96 
L.Ed. 1367. 

79.30 U.S.—Briggs v. Pennsylvania 
R. Co., C.C.A.N.Y., 164 P.2d 21, af¬ 
firmed 68 S.Ct. 1039, 334 U.S. 304, 

I 92 L.Ed. 1403. 


Belief held not warranted 

Where holder of cognovit note due 
on demand obtained a state court 
judgment in Illinois, when both par¬ 
ties resided there, maker of note 
could not seek relief from district 
court Judgment, which court of ap¬ 
peals had affirmed, and which was 
rendered on state court judgment, un¬ 
til state court judgment was vacated 
by state court which entered it. 

U.S.—Turner v. Alton Banking & 
Trust Co., C.A.8, 186 F.2d 6. certio¬ 
rari denied 71 S.Ct. 1001, 341 U.S. 
940, 95 L.Ed. 1367. 

79.35 U.S.—Briggs v. Pennsylvania 
R. Co., C.C.A.N.Y., 164 F.2cl 21, af¬ 
firmed 68 S.Ct. 1039, 334 U.S. 301, 
92 L.Ed. 1403. 

79.40 U.S.—^Hines v. Royal Indem. 
Co., C.A.Ky., 253 F.2d 111. 

79.45 Particular circumstances held 
not to constitute “good cause” 

Alleged failure to correctly con¬ 
strue and apply applicable state law 
did not constitute good cause within 
rule of court of appeals of sixth cir¬ 
cuit providing that a mandate once 
issued will not be recalled except by 
order of court for good cause shown, 
especially in view of fact that appel¬ 
lant had opportunity, of which she 
did not avail herself, of seeking re¬ 
view of ruling by application for writ 
of certiorari and no constitutional 
right was violated by limiting her 
right of review in such a way. 

U.S.—Hines v. Royal Indem. Co., C.A. 
Ky., 253 F.2d 111. 
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dure, 28 U.S.C.A., which provides that the expira¬ 
tion of a term of court in no way affects the power 
of a court to do any act in any civil action which 
has been pending before it, did not apply to the 
court of appeals.80 It is not necessary that a man¬ 
date already issued be recalled before an appeal can 
be taken to the Supreme Court.®^ 

A mandate may be recalled at any time in order 
to modify the opinion and cure an ambiguity, 
even after a prior motion for rehearing had been 

overruled.81-10 

Generally, the power of the court of appeals to 
recall mandates should be sparingly excrcised.8i-io 
Thus, the court will not recall its mandate for cor¬ 
rection in the absence of inadvertence, accident, 
or mistake ;82 and it will not recall the mandate for 
the purpose of reexamining the cause on the merits^s 
or hearing an application to intervene ;8‘i nor will 
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a motion to recall a mandate be granted where 
the alleged error therein resulted from petitioner’s 
delay in bringing matters to the attention of the 
appellate court.85 Where the mandate is adequate 
without amendment, the court of appeals will deny 
a motion to amend, with an expression of its views 
for the guidance of the district court and a mo¬ 
tion to amend will be denied where there has been 
no mistake, fraud, or imposition.®’^ 

It has been held that where the mandate has gone 
down, it cannot be amended or corrected in mat¬ 
ters of substance after the expiration of the term.®* 
An alleged right to modification of the mandate 
may be lost by laches.®* While it has been held that 
the modification of an order affirming the judgment 
of the district court, so as to include interest, in¬ 
volves a matter of substance, and is improper after 
the expiration of the term,®*-® it has also been held 
that the expiration of the term does not deprive 


80. U.S.—Nachod v. EnRinocring: & 
Ilesearch Corporation, C.C.A.Conn., 
108 E.2d 594. 

81. U.S.—Morrill v. National Bank 
of Jacksonville, Fla., 19 S.Ct. 360, 
173 U.S. 131, 43 U.Ed. 640. 

Hitter V. Mutual U. Ins. Co., Pa., 
72 F. 667, 19 C.C.A. 41. 

81.5 U.S.—U. S. Cartriflgre Co. V. 
Powell, C.A.Mo., 186 P.2d 611. 

81.10 Preparation for retrial 

Where erroneous construction of 
opinion by court of appeals wa.s not 
asserted until after remand of cause, 
it was not until then that possible 
ambiguity of opinion became a prob¬ 
able source of difficulty in retrial of 
case, and appellant’s motion to recall 
mandate and to modify tipiriion be¬ 
fore preparation for retrial of cause, 
was timely, although a motion for re¬ 
hearing had been overruled. 

U.S.—U. S. Cartridge Co. v. Powell, 
supra. 

81.15 U.S.—Iverson’s Estate v. C. I. 
R., C.A., 257 F.2d 408. 

Amendment held unwarranted 

(1) In general. 

D.C.—Prall v. Prall, 16 F.2d 735, 66 
App.D.C. 336. 

(2) Where delay in entry of proper 
judgment was necessary in sense that 
time for appellate reviews was re¬ 
quired, mandate from court of ap¬ 
peals properly failed to provide inter¬ 
est on Increased awards at judgment 
rate of six per cent from date of orig¬ 
inal judgment of the district court, 
and. therefore, mandate would not be 
recalled and amended to provide for 
such interest. 

U.S.—Chemical Bank & Trust Co. v. 
Prudence-Bonds Corp., C.A.N.Y., 
213 F.2d 443, certiorari denied Pru¬ 
dence-Bonds Corp. V. Chemical 

86 C.J.S.--89 


Bank & Trust Co., 75 S.Ct. 80, 848 
U.S. 856. 99 L.Ed. 674. 

(3) Where it is obvious that only 
one act remains to be done, a motion 
to recall the mandate for amendment 
on the ground that there exists mis¬ 
apprehension as to its scope will be 
denied. 

D.C.—Snyder v. Hunter, 11 P.2d 336, 
66 App.D.C. 164. 

82. U.S.—Kosak v. U. S., C.C.A.Pa., 
54 F.2d 72. 

Inadvertent order 

Where order which reversed judg¬ 
ment of district court and remanded 
action for further proceedings was 
inadvertent and premature, defend¬ 
ants’ motion to vacate order of re- 
ver.sal would be granted to await sub- 
.stitution of proper successor. 

U.S.—Taylor v. Atlantic Maritime 
Co.. C.A.N.Y., 181 F.2d 84. 

83. U.S.—Hawkins v. Cleveland, C., 
C. & St. D. R. Co., Ind., 99 F. 322, 
39 C.C.A. 638. 

84. U.S.—In re Nevada-Utah Mines 
& Smelters Corporation, N.Y., 204 
F. 982, 123 C.C.A. 304. 

85. U.S.—Commissioner of Internal 
Revenue v. Adolph Hirsch & Co., 
C.C.A., 37 F.2d 98. 

New contention 

Trial court, in action by domestic 
corporation to have Itself declared 
owner of certain United States pat¬ 
ents vested by alien property custo¬ 
dian, correctly found that only issue 
remaining In case to be tried under 
remand of judgment reversing trial 
court’s grant of summary judgment 
for plaintiff was whether cable of ac¬ 
ceptance of a third party was sent 
prior to time of an executive order, 
and defendant could not assert for 
first time on motion to recall man- 
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date of court of appeals, that time of 
completion of contract was to be de¬ 
termined by application of German 
law. 

U.S.—F. A. R. Liquidating Corp. v. 
Brownell, C.A.Del., 223 F.2d 128. , 

86. U.S.—Republic Pictures Corp. v. 
Rogers, C.A.Cal., 222 F.2d 950— 
Mulhens & KropfC v. Ferd. Muel- 
hens, Inc., C.C.A.N.Y., 48 F.2d 206, 
certiorari denied 51 S.Ct. 84, 282 U. 
S. 881, 76 L.Ed. 777. 

87. U.S.—S. S. Kresge Co. v. Winget 
Kickernick Co., C.C.A.Minn., 102 F. 
2d 740, certiorari denied Winget 
Kickernick Co. v. S. S. Kresge Co., 
60 S.Ct. 79, 308 U.S. 557, 84 L.Ed. 
468. 

88. U.S.—^American Safety Razor 
Corpor.ation v. International Safety 
Razor Corporation, C.C.A.N.J., 61 F. 
2d 479—Hawkins v. Cleveland, C., 
C. & St. L. R. Co., Ind., 99 F. 322, 
39 C.C.A. 538. 

Adding to costs taxed 

After expiration of term at which 
decree was reversed, appellant’s pe¬ 
tition to recall mandate for correc¬ 
tion, by adding to costs taxed, must 
be denied, where item sought to be 
added was contested, and no voucher 
was before clerk when he prepared 
mandate. 

U.S.—E. G. Staude Mfg. Co. v. La- 
bombarde, N.H., 247 F. 879, 160 a 
C.A. 101. 

89. U.S.—Deppe v. General Motors 

Corporation, C.C.A.N.J., 98 F.2d 

813, certiorari denied 69 S.Ct. 462, 
306 U.S. 633, 83 L.Ed. 1036, rehear¬ 
ing denied 69 S.Ct. 681, 306 U.S. 
668, 83 L.Ed. 1063, petition denied 
69 S.Ct. 821, 307 U.S. 611, 83 L.Ed. 
1494. 

89.5 U.S.—Casey v. Sterling Cider 
Co., C.C.A.Mass., 15 F.2d 62. 
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the appellate court of jurisdiction to enter an order 
allowing interest on the amount of the judg¬ 
ment and a mandate may be recalled and modi¬ 
fied on motion to provide specifically for interest 
on the judgment affirmed to the date of the entry 
of the judgment on the mandate,^® 

A mandate may also be amended to provide that 
the district court may permit the intervention of a 
trustee in bankruptcy and, where plaintiff objects 
to a summary conclusion by the court of appeals 
on appeal from a judgment denying defendant’s mo¬ 
tion to modify a default judgment, he is entitled to 
a modification of the mandate modifying the judg¬ 
ment so as to reverse the judgment and direct de¬ 
fendant to answer.92 ^ mandate may be recalled 
where there has been a reversal in a state court 
decision, on which the court of appeals relied in the 
instant case, on a ground material in such case.^^.s 
A simple entry of "judgment reversed” without a 
direction for a new trial occurring in the mandate 
is not a mistake warranting the recall and amend¬ 
ment of the mandate.*^ 

Where the mandate provided that merchandise 
seized be returned unless a libel for forfeiture 
thereof be filed within a stated time, and it subse¬ 
quently appeared that such a libel was pending when 
the mandate was issued, the mandate need not be 
amended, since the pendency of the libel would be 
considered equivalent to the required filing within 
the stated period.*^ Where a party was adjudicated 
a bankrupt before issuance of a mandate directing 
modification of an order denying a motion to compel 
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return of books seized under a search warrant, 
whether the party’s attorneys had a charging lien 
on such books under state law could be determined 
by the bankruptcy court, and not by the court of 
appeals on motion to amend its mandate.^® 

Costs of appeal. Inasmuch as costs of appeal au¬ 
tomatically follow the judgment when the mandate 
is silent as to costs, a motion to correct the mandate 
for clerical error in that the mandate was silent as 
to costs will be denied.^® 

Effect of subsequent appeal. Since, after remand 
to the district court, final decision by that court, and 
subsequent appeal, the court of appeals can reverse 
its former decision, as discussed supra § 297(83), 
there is no need for resort to extraordinary relief 
by having the court recall its mandate to the district 
court and render judgment consonant with its sub¬ 
sequent opinion or grant leave for filing of petition 
for rehearing or of bill of review.®®-® 

Change in circumstances after remand. A man¬ 
date will not be recalled to make a change in a judg¬ 
ment because of a change in circumstances, where 
the district court has authority to consider such 
change in circumstances before entering its final 
judgment on remand.® 

Proceedings, A party who wishes a change made 
in the mandate must proceed by filing a motion in 
the court of appeals for reconsideration, or for modi¬ 
fication or amendment of the mandate, or for a 
re-reference to the district judge to take testimony 
and report.®®-^® 


18.10 U.S.—Steeves t. American 
Mail Line. C.G.A.Waah., 166 F.2d 
69—Blair v. Durham, C.G.A.Tenn.. 
139 F.2d 260. 

Froeediue held proper 
After court of appeals reversed 
district court’s Juderment overrulini 
plaintiffs motion for Judgment in 
amount awarded by Jury, with in¬ 
structions to enter Judgment on ver¬ 
dict, plaintiff followed proper pro¬ 
cedure in moving to amend mandate 
so as to direct district court to enter 
Judgment providing for interest on 
such amount 

U.S.—Givens v. Missouri-Kansas-Tex- 
as R. Co. of Tex., C.A.Tex., 196 F. 
2d 905. 

•a U.S.—^Huntley v. Southern Ore¬ 
gon Sales, C.C.A.Or., 104 F.2d 163. 

81 . U.S.—-In re No. 32 East 67th 
Street. Borough of Manhattan. 
City of New York, C.C.A.N.Y., 96 
P.2d 795. 

SB. U.S.—^U. S. v. Steinberg, C.C.A. 
M.T., 100 F.2d 405. 


98.5 Change in state law held Im¬ 
material 

A motion for recall of mandate 
and for leave to petition for rehear¬ 
ing Hied after expiration of time al¬ 
lowed for such motion will not be 
granted because court of appeals had 
relied on decision of state supreme 
court, appellate division, which had 
subsequently been reversed by state 
court of last resort where the deci¬ 
sion relied on was not reversed on 
the grounds on which the court of 
appeals relied. 

U.S.—Davis V. Lawrence-Cedarhurst 
Bank, C.A.N.T., 206 P.2d 888. 

83. U.S.—^Kosak v. U. S., C.C.A., 64 
F.2d 72. 

84. U.S.—In re No. 22 East 67th 
Street, Borough of Manhattan. 
City of New York, C.C.A.N.T., 96 
F.2d 795. 

95. U.S.—In re No. 82 East 67th 
Street, Borough of Manhattan, 
City of New York, supra. 

86. U.S.—City of Stuart v. Green, 
C.C.A.Fla., 94 P.2d 942, certiorari 
denied Green v. City of Stuart, 68 

1410 


S.Ct. 146, 802 U.S. 744, 82 L.Ed. 676, 
rehearing denied 58 S.Ct. 280, 302 
U.S. 779, 82 L.Bd. 602. 

86.6 U.S.—^Mississippi Val. Barge 
Line Co. v. T. L. James & Co., C. 

A. La., 266 F.2d 344. 

96.10 Change in statute 

Motion to recall mandate of court 
of appeals and to direct district 
court to reconsider cause in light of 
statute and intervening decisions 
would be denied where grant there¬ 
of would be unnecessary in that Judg¬ 
ment merely reversed the Judgment 
of the district court on the law as it 
then stood and the court was left free 
to consider the applicability of a su¬ 
pervening act before entering final 
Judgment on remand. 

U.S.—Clauson v. Drummond, C.A.Me., 
180 F.2d 360. 

96.15 U.S.—Scientific Anglers, Inc. v. 

B. F. Gladding & Co., C.A.Mich., 260 
F.2d 662. 

Zf defeudaat felt aggrieved by al- 
leged vaoUlatiag oouduot of plaintiff 

in declining or refusing to take ad¬ 
vantage of favorable Judgment of 
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§ 301(50). —. Vacation or Modification of 
Judgment 

Under or apart from statute to that effect, a court 
of appeals has the power to vacate its Judgment after 
remand, and even after the expiration of the term, at 
least In the case of after-discovered fraud or to correct 
clerical errors or mere matters of form. 

In general, the provisions of the applicable stat¬ 
utes and the rules of the court of appeals of the 
particular circuit control on the question of whether 
the court of appeals has authority to set aside or 
modify a judgment after it has become final and 
been remanded,and under what circumstances 
such authority, if it exists, should be exercised.^®-55 
Under 28 U.S.C.A. § 452, enacted in 1948, and 
providing that ‘‘the continued existence or expira¬ 
tion of a term of court in no way affects the power 
of the court to do any act or take any proceeding,” 
the court of appeals has been held to have the power 
to vacate its judgments after remand in accordance 
with the rules of the court of appeals for the par¬ 
ticular circuit.^®-®® 


FEDERAL COURTS § 301(50)' 

Apart from such statute, the court of appeals 
after remand has power to enter a decree supple¬ 
mental to another decree entered at the same term 
of court.®7 While as a general rule, federal ap¬ 
pellate courts will not alter or set aside their judg¬ 
ments after the expiration of the term at which they 
were rendered,^® ft ^oes not mean that a judgment 
finally entered is regarded as completely immune 
from impeachment after the term;®*-® and relief 
may be granted against such judgments regardless 
of the term of their entry under certain circumstanc¬ 
es,® as in the case of after-discovered fraud or 
corruption.®In any event, the court of appeals 
may, even after the term, correct clerical errors 
or mere matters of form.®® 

The amendment, modification, and setting aside 
of its judgment by the court of appeals generally 
are discussed supra § 301(31). 

Proceedings in the appellate court to vacate a 
judgment for fraud are governed by rules govern¬ 
ing civil proceedings in federal courts generally.®®*® 


court of appeals, the only procedure 
open to defendant was to flle a mo¬ 
tion for consideration or for modih- 
cation or amendment of the man¬ 
date, or for re-reference to district 
Judg'e to take testimony and report, 
and district court properly refused to 
amend or add to mandate of court of 
appeals and decree entered by district 
Judgre thereon. 

U.S.—Scientific Anglers, Inc. v. B. F. 
Gladding & Co., C.A.Mich., 260 F. 
2d 662. 

96.50 U.S.—Hines v. Boyal Indem. 

Co., C.A.Ky., 263 F.2d 111. 

96JI5 U.S.—^Hines v. Boyal Indem. 
Co., supra. 

96.60 U.S.—Hines v. Boyal Indem. 
Co., supra. 

97. U.S.—Bepublic Steel Corpora¬ 
tion V. National Labor Relations 
Board, C.C.A., 114 F.2d 820, sup¬ 
plementing 107 F.2d 472, modified 
on other grounds Republic Steel 
Corporation v. National Labor Re¬ 
lations Board. 61 S.Ct. 77. 311 U.S. 
7, 85 L.Ed. 6. 

98. U.S.—Root Refining Co. v. Uni¬ 
versal Oil Products Co., C.C.A.Del., 
147 F.2d 259, reversed in part on 
other grounds 66 S.Ct. 1176, 328 
U.S. 676, 90 L.Ed. 1447, rehearing 
denied 67 S.Ct. 24—Guaranty Trust 
Co. of New Tork v. Minneapolis & 
St. L. R. Co., aC.A.Minn., 98 F.2d 
346—^Walsh Const. Co. v. U. S. 
Guarantee Co., C.C.A.Iowa, 76 F.2d 
240, certiorari denied 66 S.Ct. 120, 
296 U.S. 606, 80 L.Ed. 428—Sea- 
graves V. Wallace, C.C.A.Tex., 69 F. 
2d 163, certiorari denied Wallace 
v. Seagraves, 66 S.Ct. 80, 293 U.S. 
669, 79 L.Ed. 668, rehearing denied 


I 55 S.Ct. 138. 293 U.S. 630. 79 L.Ed. 
716—E. G. Staude Mfg. Co. v. La- 
bombarde, C.C.A.N.H., 247 F. 879, 
160 C.C.A. 101. 

“This salutary general rule springs 
from the belief that in most instances 
society is best served by putting an 
end to litigation after a case has been 
tried and judgment entered." 

U.S.—Hazel-Atlas Glass Co. v. Hart- 
ford-Empire Co., Pa., 64 S.Ct. 997, 
1000, 322 U.S. 238, 88 L.Ed. 1250, 
rehearing denied 64 S.Ct. 1281, 322 
U.S. 772, 88 L.Ed. 1596. 

98.6 U.S.—Hazel-Atlas Glass Co. v. 
Hartford-Empire Co., supra. 

98.10 U.S.—Hazel-Atlas Glass Co. v. 

Hartford-Empire Co., supra. 

98.15 U.S.—Hazel-Atlas Glass Co. v. 
Hartford-Empire Co., supra. 

Root Refining Co. v. Universal 
Oil Products Co., C.C.A.Del., 147 
F.2d 259, reversed In part on oth¬ 
er grounds 66 S.Ct. 1176, 328 U.S. 
675, 90 L.Ed. 1447, rehearing de¬ 
nied 67 S.Ct. 24, 329 U.S. 823, 91 
L.Ed. 700. 

Inherent power of court 

U.S.—Root Refining Co. v. Universal 
Oil Products Co., C.A.Del. & Pa., 
169 F.2d 514, certiorari denied Uni¬ 
versal Oil Products Co. v. William 
Whitman Co., 69 S.Ct. 481, two 
cases, 335 U.S. 912, 93 L.Ed. 444, re- 
hearing denied 69 S.Ct. 601, 602, 
336 U.S. 916, 93 L.Ed. 1079—Amer¬ 
ican Safety Table Co. v. Singer 
Sewing Mach. Co., C.A.Del. & Pa., 
169 F.2d 514, certiorari denied 69 
S.Ct. 481, 336 U.S. 912, 93 L.Ed. 444, 
rehearing denied 69 S.Ct. 602, 336 
U.S. 916, 93 L.Ed. 1079. 
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99. U.S.—Hart v. WlltBe^ C.C.A. 
Mass., 25 F.2d 863. 

E. G. Staude Mfg. Co. v. Labom- 
barde, C.C.A.N.H., 247 F. 879, 160 
C.C.A. 101. 

After term and before eneention of 
mandate 

Power of the court, in the inter¬ 
est of justice, after the term and be¬ 
fore execution of the mandate, to 
recall the mandate and to amend the 
opinion and the orders thereunder to 
make them conform to the Issues in¬ 
volved and to the determination 
clearly expressed on the face of the 
record has been asserted. 

U.S.—Clarke v. Boysen, C.C.A.Wyo., 
273 F. 923. 

99.5 U.S.—Root Refining Co. v. Uni¬ 
versal Oil Products Co., C.A.Del. & 
Pa., 169 P.2d 614, certiorari denied 
Universal Oil Products Co. v. Wil¬ 
liam Whitman Co., 69 S.Ct. 481, 
two cases, 335 U.S. 912, 93 L.Ed. 
444, rehearing denied 69 S.Ct. 601, 
602, 336 U.S. 915, 93 L.Ed. 1079— 
American Safety Table Co. v. Sing¬ 
er Sewing Mach. Co., C.A.Del. & 
Pa., 169 F.2d 614, certiorari de¬ 
nied 69 S.Ct. 481, 335 U.S. 912, 93 
L.Ed. 444, rehearing denied 69 S. 
Ct. 602, 336 U.S. 916, 93 L.Ed. 1079. 

lAterveation 

(1) In proceeding in court of ap¬ 
peals to vacate judgment of such 
court on ground of fraud, the right 
to intervene was governed by prin¬ 
ciples underlying Federal Rules of 
Civil Procedure regulating interven¬ 
tion in the district courts. 

U.S.—^Root Refining Co, v. Universal 
Oil Products Co., C.A.Del. A Pa., 
169 F.2d 614, certiorari denied Uni* 
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Mo<^ action. Where, after remand, an action be- the cause to the district court with directions to 
comes moot, the court of appeals may set aside its dismiss the complaint.99-i0 
judgment and that of the district court and remand 


b. Liabilities on Bonds and Undertakings 


§ 301(51). In General 

Since the rights, liabilities, and obligations of a sure¬ 
ty on a bond given on appeal are fixed by its conditions, 
read in the light of the statute and the order under which' 
it is given, they cannot be changed by the principal or 
court. A bond is valid as a statutory obligation if It 
complies substantially with statutory requirements and Is 
supported by a consideration. 

In accordance with the rules governing liabilities 
on bonds and undertakings given on appeal gen¬ 
erally, discussed in Appeal and Error §§ 2004-2095, 


since the rights, liabilities, and obligations of a sure¬ 
ty on a bond given on appeal are fixed by the con¬ 
ditions of the bond, read in the light of the statute 
and order under which it is given, they cannot be 
changed or enlarged by the principal or court be¬ 
yond the terms of the obligation.^ The exact form 
or language of the statute need not be followed, in 
order for the bond to be valid as a statutory obliga¬ 
tion, if the condition expressed is of substantially 
the same import,^ or if it is made substantially as 


versal Oil Products Co. v. William 
Whitman Co., 69 S.Ct. 481, two 
cases, 335 U.S. 912, 93 L.Ed. 444. 
rehearing denied 69 S.Ct. 601. 602. 
336 U.S. 915. 93 L.Ed. 1079—Amer¬ 
ican Safety Table Co. v. Singer 
Sewing Mach. Co., C.A.Del. & Pa.. 
169 F.2d 514, certiorari denied 69 
S.Ct. 481, 335 U.S. 912, 93 L.Ed. 
4$l!. rehearing denied 69 S.Ct. 602. 
334 U.S. 915, 93 L.Ed. 1079. 

' (2) In proceeding to vacate on 

ground of fraud a judgment of court 
of appeals affirming decree of patent 
infringement, third party who was 
.interested in vacation of infringe¬ 
ment decree in order to obtain in im- 
, pending litigation a revocation of pat¬ 
ent license based on decree was per- 
.mitted to intervene. 

U.S.—Root Reflning Co. v. Universal 
Oil Products Co., C.A.Del. & Pa., 
, 169 F.2d 614, certiorari denied Uni¬ 

versal Oil Products Co. v. William 
Whitman Co., 69 S.Ct. 481, two 
cases, 335 U.S. 912, 93 L.Ed. 444, re¬ 
hearing denied 69 S.Ct. 601, 602, 
836 U.S. 916, 93 L.Ed. 1079—Amer¬ 
ican Safety Table Co. v. Singer 
' Sewing Mach. Co., C.A.Del. & Pa., 
169 P.2d 614, certiorari denied 69 
S.Ct. 481, 336 U.S. 912, 93 L.Ed. 
444, rehearing denied 69 S.Ct. 602, 
. 336 U.S. 916, 93 L.Ed. 1079. 

FetitioiL dismissed as scandalous 

Where court of appeals found for 
defendant in patent infringement ac¬ 
tion in which reasonable minds might 
differ on question of infringement of 
patents, a petition filed by a plaintiff! 
pro se, charging members of the 
court with fraud, and asserting that 
plaintiffs’ rights were so clear that 
'Any group of judges who could not 
see that and would not enforce the 
rights would of necessity be commit¬ 
ting a fraud, and in effect warning 
-members of the court not to sustain 
their prior decisions, was dismissed 
'as scandalous. 

U.S.—Deppe v. General Motors Corp., 
C.C.A.N.J., 131 F.2d 379. 


Svideuce 

(1) In proceeding to vacate court 
of appeals Judgment affirming decree 
of patent infringement, on ground 
that plaintiff in patent Infringement 
action employed attorney with ex¬ 
pectation that attorney would exer¬ 
cise on circuit Judge an Improper 
influence in order to secure favor¬ 
able judicial action in the patent in¬ 
fringement action and that Judge'.s 
actions in such case were influenced 
by expectation of gain pursuant to 
agreements to that effect with attor¬ 
ney, other transactions undertaken as 
part of illicit combinations between 
judge and attorney were admissible 
to show the illicit combination be- 
tween judge and attorney to obstruct 
justice, although such transactions 
were not admissible to show that 
plaintiff was a party to the combina¬ 
tion in the patent infringement ac¬ 
tion. 

U.S.—Root Refining Co. v. Universal 
Oil Products Co., C.A.Del. & Pa., 
169 F.2d 614, certiorari denied Uni¬ 
versal Oil Products Co, v. William 
Whitman Co., 69 S.Ct. 481, two 
cases, 335 U.S. 912, 93 L.Ed. 444, 
rehearing denied 69 S.Ct. 601, 336 
U.S. 915, 93 L.Ed. 1079—American 
Safety Table Co. v. Singer Sowing 
Mach. Co., C.A.Del. & Pa., 169 F. 
2d 614, certiorari denied 69 S.Ct. 
481, 336 U.S. 912, 93 L.Ed. 444, re¬ 
hearing denied 69 S.Ct. 602, 836 
U.S. 916, 93 L.Ed. 1079. 

(2) Evidence was held sufficient to 
warrant the vacation of the court of 
appeals judgment. 

U.S.—Root Reflning Co. v. Universal 
Oil Products Co., C.A.Del. & Pa., 169 
F.2d 614, certiorari denied Univer¬ 
sal Oil Products Co. v. William 
Whitman Co., 69 S.Ct. 481, two 
cases, 336 U.S. 912, 93 L.Ed. 444, 
rehearing denied 69 S.Ct. 601, 602, 
336 U.S. 916, 93 L.Ed. 1079—Ameri¬ 
can Safety Table Co. v. Singer 
Sewing Mach. Co., C.A.Del. & Pa., 
169 F.2d 614, certiorari denied 69 
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S.Ct 481, 335 U.S. 912, 93 L.Ed. 444, 
rehearing denied 69 S.Ct. 602, 336 

U. S. 916, 93 L.Ed. 1079. 

99.10 U.S.—Brotherhood of R. R. 
Trainmen, Local Lodge No. 721 v. 
Central of Georgia Pty. Co., C.A. 
Ga., 243 F.2d 793. 

1. U.S.—U. S. V. Fidelity & Deposit 
Co. of Baltimore, Md., C.C.A.Idaho, 
88 F.2d 793. 

2. U.S.—Montgomery v. American 
Employers’ Ins. Co., D.C.Del., 22 P. 
Supp. 476, affirmed, C.C.A., Ameri¬ 
can Employers’ Ins. Co. v. Mont¬ 
gomery, 101 F.2d 1005, certiorari 
denied 69 S.Ct. 833, 307 U.S. 629. 
83 L.Ed. 1512, two cases, and U. S. 
Casualty Co. v. Montgomery, 69 S. 
Ct. 833, 307 U.S. 629, 83 L.Ed. 1512. 

Particular bond.! ooustrued 

(1) Bond given by administrator 
to have reviewed judgment against 
deceased was supersedeas bond re¬ 
quiring surety to answer all dam¬ 
ages and costs where Judgment was 
sustained. 

U.S.—U. S. Fidelity & Guaranty Co. 

V. Jones, C.C.A.III., 49 P.2d 669. 

(2) Bonds given by lessee of oil 
and gas lease in suit involving de¬ 
termination of lessor’s title to real¬ 
ty, given to protect adverse claim¬ 
ants in event of judgment In their 
favor, were held not intended to pro¬ 
tect lessor and legatee claiming un¬ 
der her. 

U.S.—Polk Y. Monsell, C.C.A.Okl., 71 
F.2d 816. 

(3) An appeal bond requiring ap¬ 
pellant to “answer all damages and 
coats that may be awarded against 
him” was not merely a “bond for 
costs and special damages" but was 
a “bond for amount of judgment ap¬ 
pealed from" with interest and costs, 
where judgment was for recovery of 
money and order granting appeal pro¬ 
vided that bond should operate as 
a supersedeas. 

U.S. —Martin v. Clarke, C.C.A.I1L, 106 
F.2d 686, 124 A.L.R. 497. 
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is required by the statute.^ Failure to recite the 
nature of the action or the court to which the ap¬ 
peal is prayed does not render the bond invalid where 
there is sufficient certainty to prevent a second re¬ 
covery.^ 

An appeal bond without consideration is void and 
cannot be enforced.^ 

Except where the bond is regarded as binding on 
the theory of estoppel or, under the particular cir¬ 
cumstances, may be given effect as a common-law or 
voluntary obligation, where no appeal can lawfully 
be taken in a given case, a bond given for no other 
purpose than the taking of such an appeal is wholly 
without consideration and therefore void;® but 
where an appeal is taken, even though improperly 
taken and improperly allowed, and the court takes 
jurisdiction, the bond on appeal is valid, and action 
thereupon will lie for the reason that there is a 
consideration for the bond and an estoppel arises 
against those who obtained the contemplated ad¬ 
vantages pending the disposition of the appeal.*^ 

§ 301(52). Performance or Breach of Condi¬ 
tion to Prosecute with Effect 

Where a bond on appeal is conditioned on prosecution 
of the appeal with effect, the condition is breached unless 
tho appellant secures a reversal of the Judgment appealed 
from or Is partially successful In the prosecution of the 
appeal. 


Where a bond on appeal is conditioned on the 
prosecution of the appeal with effect, the condition, 
as usually construed, means to prosecute it success¬ 
fully,® or to secure a reversal of the judgment ap¬ 
pealed from.® Accordingly, the failure to perfect 
an appeal has been regarded as a breach of the 
condition, fixing the sureties with liability.^® A 
mere interlocutory order, remitting the record for 
a finding by a referee, is not a final judgment either 
of affirmance or of reversal and does not show that 
appellant has prosecuted his appeal with effect.^^ 

An appeal is not prosecuted to effect if the judg¬ 
ment is affirmed but partial success in the prose¬ 
cution of an appeal is a compliance with a condition 
to prosecute with effect,^® and there is no breach 
where the judgment is reduced and affirmance is en¬ 
tered only on condition of filing a remittitur for 
the amount of the reduction.!^ A voluntary dis¬ 
missal by appellant is a breach of the condition to 
prosecute with effect.^® 

On termination of the appeal in his favor, appel¬ 
lant is entitled to the discharge of the bond.i® 

§ 301(53). Performance or Breach of Condi¬ 
tion to Pay or Satisfy Judgment 

Where a bond Is conditioned for the payment or sat¬ 
isfaction of the Judgment, liability on the bond it not 
affected if the Judgment is affirmed or the appeal dis¬ 
missed, or unless it is substantially reversed; and what- 


(4) Where condition of bond was 
that an appeal should be prosecuted 
to effect and all damages and costs 
paid if appeal was not made good, 
bond was a “cost bond” and not a 
"supersedeas bond.’* 

U.S.—The Astoria, D.C.N.Y., 1 F.R.D. 
742. 

3. U.S.—Montgomery v. American 
Employers’ Inss. Co., D.C.Del., 22 F. 
Supp. 476, aftlrmed, C.C.A., Ameri¬ 
can Employers’ Ins. Co. v. Mont¬ 
gomery, 101 F.2d 1005, certiorari 
denied 59 S.Ct. 833, 307 U.S. 629. 
83 L.Ed. 1512, two cases, and U. S. 
Casualty Co. v. Montgomery. 69 S. 
Ct. 833, 307 U.S. 629, 83 L.Ed. 1612. 

4. U.S.—Smith v. Walker, Super. 
Ark., 21 F.Cas.No.l3.123a, Hempst. 
289.’ 

4 C.J. p 1254 note 48. 

5. U.S.—^U. S. V. Morris’ Heirs, C.C. 
La., 163 P. 240. 

0, U.S.—Corpus Juris cited in Na¬ 
tional Surety Co. v. U. S., C.C.A. 
Wash., 29 F.2d 92, 97. 

4 C.J. p 1267 note 10. 

U.S.—Corpus Juris cited in Na¬ 
tional Surety Co. v. U. S., C.C.A. 
Wash., 29 F.2d 92, 97. 

8 . U.S.—Crane v. Buckley, Cal., 27 
S.Ct. 66, 203 U.S. 441, 51 L.Ed. 260. 


9. U.S.—Montgomery v. American 
Employers’ Ins. Co., D.C.Del., 22 
F.Supp. 476, affirmed, C.C.A., Amer¬ 
ican Employers’ Ins. Co. v. Mont¬ 
gomery, 101 F.2d 1006, certiorari 
denied 69 S.Ct. 833, 307 U.S. 629, 
83 li.Ed. 1612, two cases, and U. S. 
Casualty Co. v. Montgomery, 59 S. 
Ct. 833, 307 U.S. 629, 83 L.Ed. 1512. 

10. U.S.—Dexter v. Say ward, C.C. 
Wash., 84 F. 296. 

11. U.S.—Commonwealth of Penn¬ 
sylvania, to Use of Huidekoper v. 
Fidelity & Deposit Co. of Maryland, 
C.C.Pa., 180 F. 292. 

12. U.S.—^Davis v. Patrick, Neb., 67 
F. 909, 6 C.C.A. 632, appeal dismiss¬ 
ed 16 S.Ct. 1200, 163 U.S. 683, 41 L. 
Ed. 316. 

Montgomery v. American Em¬ 
ployers’ Ins. Co., D.C.Del., 22 F. 
Supp. 476, affirmed, C.C.A., Ameri¬ 
can Employers’ Ins. Co. v. Mont¬ 
gomery, 101 P.2d 1006, certiorari 
denied 69 S.Ct. 833, 307 U.S. 629, 83 
L.Ed. 1612, two cases, and U. S. 
Casualty Co. v, Montgomery, 69 S. 
Ct. 833, 307 U.S. 629, 83 L.Ed. 1612. 

13. Substantial xnodilication of Judg¬ 
ment 

Where defendant, in a suit to fore¬ 
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close a contract for the purchase of 
real estate, by an appeal secured a 
modification of the decree below, al¬ 
lowing him a substantial extension of 
time within which to make the de¬ 
ferred payments and protect his 
rights under the contract, his appeal 
was "prosecuted to effect,’’ within 
the meaning of the condition of his 
supersedeas bond. 

U.S.—Crane v. Buckley, Cal., 138 F. 
22, 70 C.C.A. 462, affirmed 27 S.Ct. 
56, 203 U.S. 441, 51 L.Ed. 260. 

14. U.S.—Seymour v. Gregory, C.C. 
Ill., 21 F.Cas.No.12,686, 10 Biss. 13. 

15. U.S.—Sutton V. Hay, C.C.A.Ill., 
9 P.2d 795. 

16. Effeot of intervention 

Where taxpayer filed bond Instead 
of making deposit of amount of proc¬ 
essing tax required to be Impounded 
in registry of court pending deter¬ 
mination of appeal Involving valid¬ 
ity of Agricultural Adjustment Act, 
taxpayer on termination of appeal in 
its favor was entitled to discharge of 
bond, notwithstanding Intervention 
of parties claiming ownership or in¬ 
terest in tax funds. 

U.S.—Larabee Flour Mills Co. V. Nee^ 
C.C.A.MO., 81 F.2d 623. 
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ever operates aa a legal eatiefactlon of the Judgment op¬ 
erates to discharge the bond. 

With respect to a supersedeas bond, which, under 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
Rule 73 (d), is conditioned “for the satisfaction 
of the judgment in full together with costs, inter¬ 
est, and damages for delay, if for any reason the 
appeal is dismissed or if the judgment is affirmed, 
and to satisfy in full such modification of the judg¬ 
ment and such costs, interest, and damages as the 
appellate court may adjudge and award,**i®*5® there 
is no effect on the judgment, and liability on the 
bond is not affected, if the judgment below is af¬ 
firmed or if the appeal is dismissed.^®-56 However, 
where there is a partial affirmance and a partial re¬ 
versal of a single judgment the situation is un- 
clear and there is a tendency to consider a 
judgment affirmed unless it is “wholly reversed” 
or at least, “substantially reversed” by the appellate 
court.^®*®® 

The problem ef “substantial” reversal does not 
arise in cases where the judgment involved is made 
up of separable elements and there is a reversal as 
to one of those elements alone, since the surety is 
liable as to that which is affirmed,!® *^® since the 
obligation or contract of the parties to the bond, 
both principals and sureties, is to secure such a 
reversal in the court of appeals as to leave no judg¬ 
ment standing which could be enforced.i®*'^^ Even 
a technical designation of reversal will not dis¬ 
charge liability on a bond conditioned on affirmance 
if the facts demonstrate a partial affirmance.i®-^® 

Similarly, while a reversal of the judgment ap¬ 
pealed may warrant the discharge of the supersedeas 

16.50 D.C.—Rector v. Massachusetts 
Bonding & Ins. Co., C.A.D.C., 191 F. 

2d 829, 331, 89 U.S.App.D.C. 83. 

16.55 D.C.—Rector v. Massachusetts 
Bonding & Ins. Co., supra. 

16.60 D.C.—Rector v. Massachusetts 
Bonding & Ins. Co., supra. 

16.65 D.C.—Rector v. Massachusetts 
Bonding & Ins. Co., supra. 

16.70 Beversal m to oils ot Mvsral 
parties 

Reversal of a Judgment as to only 
one of several parties affected by it 
does not discharge a surety from li¬ 
ability as to unsuccessful appellants. 

D.C.—Rector v. Massachusetts Bond¬ 
ing & Ins. Co., supra. 

16^75 D.C.—Rector v. Massachusetts 
Bonding 6b Ins. Co., supra. 

16.80 D.C.—Rector v. Massachusetts 
Bonding & Ins. Co., supra. 

16.85 U.S.—Franklinvllle Realty Co. 
v. Arnold Const. Co., C.C.A.Fla., 132 
F.2d 828, certiorari denied 63 S.Ct. 

694, 31S U.S. 791, 87 L..Bd. 1157, re¬ 


bond, and the sureties thereon,where the judg¬ 
ment was, on appeal, affirmed in part and reversed 
for a limited purpose, as for the taking of additional 
evidence on a particular issue, the supersedeas bond 
is not thereby discharged.^® ®® 

A condition to pay the judgment has been im¬ 
plied from a condition to prosecute with effect.^^ 

Under a condition to pay the judgment if affirmed, 
it has been held that there is not such an affirmance 
as will impose liability on the bond where the final 
judgment based on the claim against appellant as 
defendant below and the denial of his claim of set¬ 
off is reversed because of errors affecting the set¬ 
off with directions to permit the verdict upholding 
appellee's cause of action to stand.^® 

Whatever operates as a legal satisfaction of the 
judgment operates to discharge the bond as to both 
principal and sureties.^® 

§ 301(54). Nonperformance Excused and 
Sureties Discharged 

Appeal bonds are not necessarily discharged where 
the appeal is dismissed and the case remanded for fur¬ 
ther proceedings, and the bonds may be liable on a sub¬ 
sequent appeal. Mere delay in prosecuting the appeal 
does not discharge the sureties, but they may be dis¬ 
charged by dismissal by agreement between the appel¬ 
lant and the appellee without their consent, or fraud. 

Bonds filed on an appeal are not necessarily dis¬ 
charged where the appeal is dismissed and the case 
remanded for further proceedings ;i®-®® and where, 
after further proceedings, subsequent appeals are 
taken, the district court may properly refuse to va¬ 
cate the bonds filed on the previous appeal.^®-®® 

19. U.S.—^Dugaa v. American Surety 
Co. of New York, C.C.A.La., 82 F. 
2d 953, affirmed 67 S.Ct. 616, 300 
U.S. 414, 81 L.Ed. 720, rehearing de¬ 
nied 57 S.Ct. 787, 301 U.S. 712, 81 
L.Ed. 1366. 

In re Levinson, D.C.Wash., 19 F. 
2d 263. 

Aocspta&oe of bonds on ooadltloa 

that their market value should ad¬ 
vance to par within a certain time, 
and failure of such advance, where¬ 
upon they are tendered back, is not 
a satisfaction. 

U.S.—Jacksonville, M. & P. Ry. A 
Nav. Co. V. Hooper, Fla., 86 F. 630, 
29 C.C.A. 382. 

19.50 U.S.—Matanuska Val. Lines, 
Inc. V. Neal, C.A.Alaeka, 255 F.2d 
632. 

19.55 Ooafomilty to rsdsrsl Buis 
Where prior appeals were dismiss¬ 
ed for failure of Judgment to con¬ 
form to the procedural requirements 
of Federal Rule of Civil Procedure re¬ 
lating to Judgment on multiple claims 


hearing denied 63 S.Ct. 1166, 319 U. 
S, 781, 87 L.Bd. 1725. 

16.90 U.S.—^Franklinvllle Realty Co. 
V. Arnold Const. Co., supra. 

17. U.S.—Rosenstein v. Tarr, C.C. 
Mass., 61 F. 368, affirmed 53 F. 112, 
3 C.C.A. 466. 

18. U.S.—^Fitchner v. American Sur¬ 
ety Co. of New York, D.C.Fla., 2 F. 
Supp. 321. 

Bexnlttltnr 

Where an action on a supersedeas 
bond has been removed to a federal 
court, a surety has been held liable 
notwithstanding the Florida supreme 
court ordered a remittitur and af¬ 
firmed the Judgment on condition of 
remittitur, where the remittitur was 
filed. 

U.S.—American Surety Co. of New 
York v. Standard Asphalt Co. of 
Florida, C.C.A.Fla., 76 F.2d 1, cer¬ 
tiorari denied American Surety Co. 
of New York v. Standard Asphalt 
Co. of Florida, 65 S.Ct. 655, 295 U. 
S. 741, 79 L.Ed. 1687. 
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Mere delay on the part of appellant in prosecut¬ 
ing or perfecting the appeal does not discharge the 
sureties on the appeal bond or undertaking but 
it has been held that dismissal, pursuant to an agree¬ 
ment between appellant and appellee, entered into 
for a consideration moving to appellant, without the 
knowledge or consent of the surety, discharges the 
surety.2i 

An appeal bond cannot be enforced against the 
obligors, where the judgment was procured by false 
and fraudulent statements to the court preventing 
a rehearing and a modification of the original de- 

cree.22 

§ 301 (55). Effect of Other Bond in Same Pro¬ 
ceeding 

Succeessive appeal bonds given in the same case are 
cumulative, and the final Judgment fixes the liability on 
both. 

Successive appeal bonds given in the same pro¬ 
ceeding on further appeal have been regarded as 
cumulative, and liability on the first bond is fixed 
by the intermediate judgment of affirmance, which in 
turn is superseded by the second bond, and the 
final judgment of affirmance fixes the liability on 

both.23 

§ 301(56). Extent of Liability 

The scope of liability on a supersedeas bond is 
measured by the Judgment appealed from, as ultimately 
affected by the appeal. The obligation of a surety on an 
appeal bond is strictissimi Juris, and must be deter¬ 
mined In accordance with the provisions of the applicable 
rule of the court of appeals as interpreted and applied by 
the Supreme Court. 

Liability on a supersedeas bond depends on a 
retrospective evaluation of the extent to which a 
judgment has been affected by an appeal ;23.60 and 
it is the judgment or decree appealed from, as ulti¬ 
mately affected by the appeal, which finally measures 
the scope of the liability under the bond.23.65 

The general rule that the obligation of a surety 


is strictissimi juris, that is, that he has the right 
to stand on the precise terms of his contract, and 
his liability cannot be extended by construction or 
implication, which is noted in the C.J.S. title Prin¬ 
cipal and Surety § 101, has been applied or recog¬ 
nized in respect of sureties on appeal bonds.^^ 

The scope of liability under a supersedeas bond 
must be determined in accordance with the provi¬ 
sions of the applicable rule of the court of appeals 
as interpreted and applied by the Supreme Court.^® 
Under a court rule prescribing the requirements of 
the supersedeas bond and specifying interest pending 
an appeal as merely among the items to be consid¬ 
ered by the court in fixing the amount of the in¬ 
demnity, interest may not be imposed by the lower 
court except as authorized by the mandates of the 

appellate court. 25*6 

Under a rule generally prevalent in the various 
circuits, and which has been embodied in the Federal 
Rules of Civil Procedure, Rule 73 (d), 28 U.S.C.A., 
supersedeas bonds are classified as: (1) Those in 
which the judgment or decree is for the recovery 
of money not otherwise secured. (2) Those in 
which the property in controversy necessarily fol¬ 
lows the suit, as in real actions, suits on mortgages, 
etc., or where the property or the proceeds thereof 
is in the custody of the court. Different liabilities 
are provided for each class. Thus, under a rule 
providing that indemnity in cases of the second class 
will be required only in an amount sufficient to se¬ 
cure the sum recovered for the use and detention 
of the property, and the cost of the suit and just 
damages for delay, and costs and interest on the 
appeal, the only basis of recovery on a bond given 
on appeal from a decree foreclosing a mortgage is 
the costs of the appeal which accrued in the ap¬ 
pellate court, depreciation of the property in market 
value pending the appeal, deterioration by waste or 
want of repair or accumulation of taxes or other 
burdens, and the use and detention of the property 
pending the appeal.2® 


and the remand for further proceed¬ 
ings left complete freedom of action 
to district court and district court 
made a certificate which brought 
Judgment into conformity with Rule 
and subsequent appeals were taken, 
the district court properly refused to 
vacate the cost bonds and superse¬ 
deas bonds filed on the previous ap¬ 
peals. 

U.S.—Matanuska Val. Lines, Inc. v. 

Neal. C.A.Alaska, 255 F.2d 632. 
M. U.S.—Smith V. Pendergast, D.C. 

N.T., 82 P. B04. 

4 C.J. P 1288 note 76. 
fll. U.S.—Sutton V. Hay, C.C.A.I11., 
8 F.2d 796. 


22. U.S,—Harrison v. Richards, Io¬ 
wa, 226 P. 196, 141 C.C.A. 194. 

23. U.S,—Babbitt v. Finn, Mo., 101 
U.S. 7, 25 L.Ed. 820. 

Howard Ins. Co. of New York v. 
Silverberg, C.C.Cal., 89 P. 168, af¬ 
firmed 94 P. 921, 36 C.C.A. 549. 

23.50 D.C.—^Rector v. Massachusetts 
Bonding & Ins. Co„ 191 P.2d 329, 
89 U.S.App.D.C. 83. 

23.55 D.C.—^Rector v. Massachusetts 
Bonding & Ins. Co., supra. 

24. U.S.—Crane v. Buckley, Cal., 27 
S.Ct. 56, 203 U.S. 441, 61 L.Ed. 
260. 


Penalty 

Recovery may be for the amount 
of the penalty of the bond with in¬ 
terest thereon. 

U.S.—Richards v. Harrison, D.C.Iowa, 
218 P. 134. 

25. U.S.—^American Trust Co. ▼. 
Speers Sand & Clay Works, D.C. 
Md., 60 F.2d 994. 

25.5 U.S.—Spruks v. U. S. Fidelity 
& Guaranty Co., C.C.A.Pa., 138 F. 
2d 812. 

26. U.S.—American Trust Co. v. 
Speers Sand & Clay Work*, D.GL 
Md., 60 F.2d 994. 

4 C.J. p 1292 note 26. 
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Applying this principle, it has been held that a 
bond given in such a case does not cover interest 
accumulating on the mortgage debt during the ap¬ 
peal, but only interest included in damages due to 
delay that it does not include compensation to the 
trustee or receiver, or fees of the trustee’s coun¬ 
sel ;2 8 that it covers only the ordinary taxable costs 
allowed the successful party by the appellate court, 
and does not include lower court costs or costs on 
appellee’s motion to dismiss the appeal and that 
it does not cover an accumulation of interest on a 
sum paid to the receiver by a purchaser at a fore¬ 
closure sale subsequently held unauthorized on ap- 
peal.30 

It has also been held that interest is allowable 
on the purchase price of the mortgaged property 
for the period of delay occasioned in the sale of the 
property by the unsuccessful appeal^l from which 
interest earned on money paid the receiver by the 
purchaser at the unauthorized foreclosure sale is 
not deductible ;32 that the cost of readvertising the 
property, made necessary by the stay, may be re¬ 
covered and that it does not cover the premium 
on a receiver’s bond pending the appeal.24 What 
constitutes damages under a bond for damages for 
delay caused by an unsuccessful appeal may depend 
on the circumstances of the particular case.24-5 

Damages on a bond issued for supersedeas which 
prevented and delayed payment, as ordered, of 


funds in the hands of a receiver include such items 
for expenses as premiums on the receiver’s bond, 
taxes, office expenses, and premiums on depository 
bonds, every item of which was necessitated by the 
granting of the appeal; and such damages are 
recoverable although the decree appealed from pro¬ 
vided that payments could be made to those entitled 
thereto on giving refunding bonds. Furthermore, in 
such case the difference between the legal rate of 
interest and the interest earned on the funds while 
in the hands of the receiver is recoverable.^® 

It has been held, however, that an appeal bond giv¬ 
en on appeal from a decree awarding to one of the 
parties a fund which has been paid into the regis¬ 
try of the court in interpleader proceedings and de¬ 
posited at interest does not bind appellant, on an 
affirmance, to pay interest on such fund not award¬ 
ed by the appellate court, in the absence of proof 
of misconduct on his part, where appellee has re¬ 
ceived the fund, with its accumulations.2® 

Where the judgment or decree is for the recov¬ 
ery of money not otherwise secured, the indemnity 
of the supersedeas bond, by the terms of the rule of 
procedure referred to in the preceding paragraph 
must be for the whole amount of the judgment or 
decree, including just damages for delay, and costs 
and interest on the appeal; hence the surety is lia¬ 
ble for the amount of the judgment^? with interest 


27. U.S.—^American Trust Co. v. 
Speers Sand & Clay Works, supra. 

28. U.S.—American Trust Co. v, 
Speers Sand & Clay Works, supra. 

Sffeot of decree 

Mortgage foreclosure decree, re¬ 
quiring payment of costs, including 
compensation and expenses of mort¬ 
gagee trustee, its counsel and re¬ 
ceiver, from proceeds of sale, did not 
make special taxation thereof effec¬ 
tive in appellate court with respect 
to supersedeas bond to stay sale 
pending appeal. 

U.S.—American Trust Co. v. Speers 
Sand & Clay Works, supra. 

29. U.S.—^American Trust Co. v. 

Speers Sand & Clay Works, supra. 

30. U.S.—^American Trust Co. v. 

Speers Sand & Clay Works, supra. 

31. U.S.—American Trust Co. v. 

Speers Sand & Clay Works, supra. 

Graysonia-Nashville Lumber Co. 
V. Goldman, Ark., 260 F. 600, 171 
C.C.A. 364. 

32. U.S.—^American Trust Co. v. 

Speers Sand & Clay Works, D.C. 
Md., 60 F.2d 994. 

33. U.S.—Graysonia-Nashville Lum¬ 
ber Co. V. Goldman, Ark., 260 F. 
600, 171 C.C.A. 864. 


34. U.S.—American Trust Co. v. 
Speers Sand & Clay Works, D.C. 
Md., 60 F.2d 994. 

34.5 U.S.—U. S. V. Zubik, D.C.Pa., 
140 F.Supp. 932. 

Custodial charges 
Where barge was raised from riv¬ 
er bottom and offered for sale by 
Corps of Engineers, unsuccessful 
bidder, who, by litigation, forced de¬ 
lay in sale of barge, would be re¬ 
quired to assume the custodial charg¬ 
es which, consequent to the litiga¬ 
tion, would have resulted even though 
United States had invoked highest 
bid obtained prior to such litigation. 
U.S.—U. S. v. Zubik, D.C.Pa., 140 F. 
Supp. 932. 

No right to damages 

Where highest bidder on barge 
raised from river bottom and offered 
for sale by Corps of Engineers did 
not withdraw Its bid after notifica¬ 
tion that determination of award and 
sale would have to await settlement 
of litigation commenced by unsuc¬ 
cessful bidder. United States was 
bound, on opening of such highest 
bid, to accept, in absence of fraud, 
collusion, or honest mistake, such 
bid as the highest responsible bid, 
and, on failure to do so. United States 
foreclosed its right to proceed 
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against unsuccessful bidder and sur¬ 
ety on unsuccessful bidder's super¬ 
sedeas bond for difference between 
such highest bid and highest bid on 
subsequent Invitation for bids. 

U.S.—U. S. V. Zubik, supra. 

35. U.S.—Brame v. Keystone Credit 
Corporation, C.C.A.Va., 76 F.2d 328, 
certiorari denied 56 S.Ct. 104, 296 
U.S. 591, 80 L.Ed. 418. 

36. U.S.—Pike v. Gregory, Mass., 118 
F. 128, 55 C.C.A. 78. 

37. U.S.—Martin v. Clarke, C.C.A. 

Ill., 106 F.2d 685, 124 A.L.R. 497— 
U. S. Fidelity & Guaranty Co. v. 
Jones, C.C.A.I11., 49 F.2d 669— 

Pease v. Rathbun-Jones Engineer¬ 
ing Co.. Tex., 228 F. 273. 142 C.C.A. 
666, affirmed 37 S.Ct. 283, 243 U.S. 
273, 61 L.Ed. 716. 

Louisville Trust Co. v. National 
Bank of Kentucky, D.C.Ky., 3 F. 
Supp. 925. 

4 C.J. p 1291 note 14. 

Beviyal of money Judgment 
Where the judgment in the court 
below revived a money judgment 
against defendants, who were hus¬ 
band and wife, and also subjected 
certain real estate belonging to the 
wife to the payment of the Judg¬ 
ment, and both appealed. Joining in a 
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and costs,including costs in the lower court.39 i action.^*^ The writ in such a case is original only in 


It has been held that an appeal bond conditioned 
to pay all costs, which is not a supersedeas, covers 
only the costs in the appellate court, and not those 
in the trial court,^® and that a bond obligating the 
surety to pay all damages and costs merely means 
damages for delay in proceeding with the appeal, 
and is inlt^nded to cover costs in the appellate court 
only, so that the surety cannot be held liable for 
the amount awarded by the final decree.'*^ On the 
other hand, however, it has been held that the sure¬ 
ty is liable for costs in both courts where the ob¬ 
ligation of the bond is to pay all costs, ^2 or all costs 
that may be adjudged or awarded,^ 3 or to answer 
all damages and costs.^^ 

§ 301(57). Actions 

On a breach of the conditions of a valid and suffi¬ 
cient bond or undertaking given on appeal, the liability 
cf the principal and sureties thereon may be enforced 
by an action on the bond in which general rules govern¬ 
ing procedural matters are applicable. 

The liability of the principal and sureties on a 
breach of the conditions of a valid and sufficient 
liond or undertaking given on appeal may be en¬ 
forced by an action on the bond.^^ 

Action against the surety may be started by filing 
in the district court a pnccipe for a writ of scire 
facias,^® and it is no ground of objection to such 
a writ that the surety was not a party to the original 


the sense that, once obtained, the resultant proce¬ 
dure is the same as in any action at law entitling de¬ 
fendant to answer and to a jury trial.^8 

Conditions precedent. Where, by virtue of an at¬ 
tachment, there is a lien on the lands of the judg¬ 
ment debtor, it is not a condition precedent to the 
maintenance of an action on the appeal bond that 
the obligee first enforce and exhaust his remedy of 
enforcing the lien by having the land sold;^® nor 
is the issuance, and return unsatisfied, of an execu¬ 
tion against the principal a condition precedent to 
such an action.^® 

Defenses. As a general rule, the only defense 
which a surety on an appeal bond can interpose after 
affirmance of the judgment is one which discharges 
him from his obligation in whole or in part.^^ 

Jurisdiction. The court in which the original 
action was tried has jurisdiction of an action on the 
appeal bond.52 

Parties. Where the bond with respect to the 
obligees is joint, all obligees should be joined as 
parties plaintiff, except where the bond, although 
joint in form, expresses distinct obligations to the 
different obligecs.^^ The general rule, stated in 
the CJ.S. title Parties §§ 43, 46, that, where several 
parties are jointly liable on a contract, they must 
all be made parties defendant applies to actions on 
appeal bonds.^^ A coappellant appealing from a 


supersedeas bond with a surety, on 
reversal of as much of the decree as 
affected the real estate and affirm¬ 
ance of the rest of the decree, the 
signers of the bond were liable there¬ 
on for the payment of the money 
judgment and costs up to the amount 
of the penalty named therein. 

U.S.—Richards v. Harrison, D.C. 
Iowa, 218 F. 134. 

38. U.S.—Martin v. Clarke, C.C.A. 

111., 105 F.2d 685, 124 A.L.R. 407. 

39. U.S.—Pacific Coast Casualty Co. 
V. Harvey, Cal., 250 F. 952, 163 C.C. 
A. 202. 

Dlotnm to effect that costs in low¬ 
er court are recoverable as “damag¬ 
es.” and not as “costs.” 

U.S.—Massachusetts Bonding & Ins. 
Co. V. Clymer Mfg. Co., C.C.A.C 0 I 0 ., 
48 F.2d 613. 

40. U.S.—Levlton v. Pugslcy, D.C. 
Minn., 65 F.2d 417—Massachusetts 
Bonding & Ins. Co. v. Clymer Mfg. 
Co., C.C.A.C 0 I 0 ., 48 P.2d 613. 

41. U.S.~The Astoria, D.C.N.Y., 1 F. 
R.D. 742. 

42. U.S.—^American Surety Co. v. U. 

5., C.C.A.La., 239 F. 680. 


43. U.S.—Young v. Daley, C.C.N.Y., 
185 F. 209. 

44. U.S.—Oehring v. Fox Typewriter 
Co., C.C.A.N.Y., 206 F. 682, 12 A.L. 
R. 718. 

Expanded Metal Co. v. Bradford, 
C.C.Pa., 177 F. 604, affirmed 183 F. 
668, 106 C.C.A. 114. 

45. U.S.—Davis v. Patrick, Neb., 67 
F. 909, 6 C.C.A. 632, appeal dismiss¬ 
ed 16 S.Ct. 1200, 163 U.S. 683, 41 
L.Ed. 316. 

46. U.S.—Montgomery v. Realty Ac¬ 
ceptance Corporation, D.C.Del., 16 
F.Supp. 665, affirmed, C.C.A., Amer¬ 
ican Employers’ Ins. Co. v. Mont¬ 
gomery, 101 F.2d 1006, certiorari 
denied 69 S.Ct. 833, 307 U.S. 629, 
83 L.Ed. 1512, two cases, and U. S. 
Casualty Co. v. Montgomery, 59 S. 
Ct. 833, 307 U.S. 629, 83 L.Ed. 1512. 

47. U.S.—Universal Transp. Co. v. 
National Surety Co., D.C.N.Y., 262 
F. 293, affirmed National Surety 
Co. V. Universal Transp. Co., 256 F. 
460, 167 C.C.A. 678. 

48. U.S.—^Universal Transp. Co. v. 
National Surety Co., D.C.N.Y., 262 
F. 293, affirmed National Surety Co. 
V. Universal Transp. Co., 266 F. 
450, 167 C.C.A. 678. 
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49. U.S.—Davis v. Patrick, Neb., BT 
F. 909, 6 C.C.A. 632, appeal dis¬ 
missed 16 S.Ct. 1200, 163 U.S. 683, 
41 L.Ed. 316. 

50. U.S.—Fuller v. Aylesworth, 
Mich., 76 F. 694. 21 C.C.A. 606. 

4 C.J. p 1298 note 37. 

51. U.S.—Montgomery v. American 
Employees’ Ins. Co., D.C.Del., 22 F. 
Supp. 476, affirmed, C.C.A., Ameri¬ 
can Employees’ Ins. Co. v. Mont¬ 
gomery, 101 F.2d 1005, certiorari 
denied 59 S.Ct. 833, 307 U.S. 629, 
83 L.Ed. 1612, two cases, and U. 
S. Casualty Co. v. Montgomery, 59 
S.Ct. 833, 307 U.S. 629, 83 L.Ed. 
1512. 

62. U.S.—Arnold v. Frost, D.C.N.Y., 

1 P.Cas.No.668, 9 Ben. 267. 

53. U.S.—Dashley v. Daniel, Alaska, 
202 F. 426, 120 C.C.A. 632. 

54. U.S.—Dashley v. Daniel, supra. 

55. U.S.—^Montgomery v. Realty Ac¬ 
ceptance Corporation, D.C.Del., 15 
F.Supp. 665, affirmed, C.C.A., Amer¬ 
ican Employers’ Ins. Co. v. Mont¬ 
gomery, 101 F.2d 1005, certiorari 
denied 69 S.Ct. 833, 307 U.S. 629, 
83 L.Ed. 1612, two cases, and U. S. 
Casualty Co. v. Montgomery, 69 S. 
Ct. 833, 307 U.S. 629, 83 L.Ed. 1612. 
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part of the decree which did not delay distribution 
of funds in the hands of the court, as did the super¬ 
sedeas granted appellant, and who did not apply for 
supersedeas, is not a necessary party to an action on 
the supersedeas bond.®® A judgment defendant is 
not a necessary party to a suit by the surety on his 
supersedeas bond brought after affirmance of the 
judgment to enjoin prosecution of an action on the 
bond by the judgment plaintiff.®'^ 

Pleading, General rules of pleading usually ap¬ 
ply.®® Where, in an action on an appeal bond, a 
special breach of condition is assigned, a general 
plea of non damnificatus is not good.®® 

Evidence, General rules of evidence are appli¬ 
cable.®® 


§ 301(58). Summary Remedies 

Under Federal Rule, by entering Into an appeal or 
supersedeas bond the surety submits himself to the 
court, and his liability may be enforced on motion with¬ 
out the necessity of an independent action provided the 
Rule is complied with. The extent of damages Is a 
matter to be proved In the district court when liability 
is sought to be enforced after remand. The enforcement 
of the summary remedy may be affected by the pen¬ 
dency of attachment proceedings In another court. 


Under Rule 73 (f) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., expressly so providing, by 
entering into an appeal or supersedeas bond the 
surety submits himself to the jurisdiction of the 
court®! and his liability may be enforced on motion 
without the necessity of an independent action ;®i-® 
and accordingly a motion for judgment against the 
surety is the appropriate manner in which to seek 
that judgment.®® A judgment against the surety 


S6. U.S.—Brame v. Keystone Credit 
Corporation, C.C.A.Va., 76 F.2d 328, 
certiorari denied 66 S.Ct. 104, 296 
U.S. 591. 80 L.Ed. 418. 

*7. U.S.—Maryland Casualty Co. v. 
Repass, Va., 2B3 P. 328. 165 C.C.A. 
110 . 

438. Plea in bar 

Where declaration, In action on su¬ 
persedeas bond, alleged that state 
--aupreme court affirmed judgment on 
condition that plaintiff enter remitti¬ 
tur and pay costs, which remittitur 
plaintiff duly entered and which costs 
plaintiff paid, pleas alleging that re¬ 
mittitur was not filed within time 
allowed and that costs were not paid 
were pleas in bar and were good 
against demurrer. 

U.S.—Standard Asphalt Co. of Flori¬ 
da V. American Surety Co. of New 
York, D.C.Fla.. 6 F.Supp. 430, af¬ 
firmed, C.C,A., American Surety Co. 
of New York v. Standard Asphalt 
Co. of Florida, 75 F.2d 1, certiorari 
denied 65 S.Ct. 655, 295 U.S. 741, 
79 L.Ed. 1687. 

SO. U.S.—Tucker v. Lee, D.C., 24 F. 

Cas.No.l4,221, 3 Cranch.C.C. 684. 

60. In snit for oaaoellatloa of bond 
on which complainant’s name appear- 
•ed as surety, and to set aside a 
sale of his property made thereon, 
•evidence considered, and held to sus¬ 
tain his contention that his signature 
to the bond and also to the Justifica¬ 
tion were forgeries. 

U.S.—^Emerson-Brantingham Imple¬ 

ment Co. V. Johnson. C.C.A.Neb., 1 
P.2d 212. 

<61. Prior to adoption of BnXe, feder¬ 
al courts had announced the principle 
therein stated with respect to the ju¬ 
risdiction of the court over sureties 
•on a bond. 

U.S.—Brame v. Keystone Credit Cor¬ 
poration. C.C.A.Va., 76 F.2d 828. 
certiorari denied 56 S.Ct. 104, 296 
US. 691, 80 L.Ed. 418—Toledo 


Scale Co. v. Computing Scale Co., 
C.C.A.I11.. 281 P. 488, affirmed 43 S. 
Ct. 458, 261 U.S. 399, 67 L.Ed. 719— 
Richards v. Harrison, D.C.Iowa, 
218 F. 134. 

61.5 U.S.—John Hancock Mut. Life 

Ins. Co. v. Hurley, C.A.Mass., 151 
P.2d 751, certiorari denied 66 S.Ct. 
819, 327 U.S. 793, 90 L.Ed. 1020. 

62. U.S.—Christmas v. Buckley, D. 

C.Md., 43 F.Supp. 673. 

Under former practice 

(1) In the absence of express stat¬ 
utory authority covering the case in 
question, a summary judgment on an 
appeal bond could not be rendered by 
either the trial or the appellate court, 
and where the court lacked statutory 
authority to render such a judgment 
in a given case, even a stipulation in 
the bond that summary judgment 
could he rendered against the sure¬ 
ties was ineffectual. 

U.S.—Oorpns Juris quoted In Mont¬ 
gomery V. Realty Acceptance Cor¬ 
poration. D.C.Del., 15 F.Supp. 665, 
667, affirmed. C.C.A., American Em¬ 
ployers' Ins. Co. V. Montgomery, 
101 F.2d 1005, certiorari denied 59 
S.Ct. 833, two cases, 307 U.S. 629, 
83 L.Ed. 1512 and U. S. Casualty 
Co. V, Montgomery, 59 S.Ct. 833, 
307 U.S. 629, 83 L.Ed. 1512. 

(2) State statutes authorizing the 
court to render summary Judgment 
against the sureties in certain cases 
were followed in actions at law in 
the federal courts by virtue of the 
statute providing for conformity to 
state practice. 

U.S.—^Empire State-ldaho Mining & 
Developing Co. v. Hanley, Idaho, 
136 P. 99. 69 C.C.A. 87, appeal dis¬ 
missed 25 S.Ct. 691, 198 U.S. 292, 49 
L.Ed. 1056. 

Chattanooga Third Nat. Bank v. 
Gordon, C.C.Ala., 58 F. 471, affirmed 
66 F. 790, 6 C.C.A. 125. 
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Corpus Juris quoted la Mont¬ 
gomery v. Realty Acceptance Cor¬ 
poration, D.C.Del., 15 F.Supp. 665, 
667, affirmed, C.C.A., American 
Employers’ Ins. Co. v. Montgomery, 
101 F.2d 1005, certiorari denied 69 
S.Ct. 833, two cases, 307 U.S. 629, 
83 L.Ed. 1512 and U. S. Casualty 
Co. v. Montgomery, 69 S.Ct. 833, 
307 U.S. 629, 83 L.Ed. 1612. 

4 C.J. p 1306 note 20—26 C.J. p 826 
note 75. 

(3) However, where no statute of 
this nature existed in a state where 
a particular federal court was held, 
a summary judgment on the bond in 
such an action could not be render¬ 
ed by that federal court, there being 
no federal statute expressly author¬ 
izing it. 

U.S.—Lamon v. Speer Hardware Co., 
Okl., 198 F. 463, 119 C.C.A. 1. 

Corpus Juris quoted la Mont¬ 
gomery V, Realty Acceptance Cor¬ 
poration, D.C.Del., 15 F.Supp. 665, 
667, affirmed, C.C.A., American Em¬ 
ployers' Ins. Co. V. Montgomery. 
101 F.2d 1006, certiorari denied 69 
S.Ct. 833, two cases. 307 U.S. 629, 
83 L.Ed. 1612 and U. S. Casualty 
Co. V. Montgomery, 69 S.Ct. 833, 
307 U.S. 629, 83 L.Ed. 1512. 

(4) In suits in equity, however, the 
federal courts had inherent power, 
irrespective of the state practice, to 
render summary Judgment against 
sureties on appeal bonds. 

U.S.—Pease v. Rathbun-Jones Engi¬ 
neering Co., Tex., 37 S.Ct. 283, 243 
U.S. 273, 61 L.Ed. 716, Ann.Cas. 
1918C 1147. 

Brame v. Keystone Credit Corpo¬ 
ration, C.C.A.Va., 76 F.2d 828, cer¬ 
tiorari denied 56 S.Ct. 104, 296 U. 
S. 591, 80 L.Ed. 418—Robertson v. 
Wilkinson, C.C.A.Tex., 10 F.2d 811 
—Medusa Concrete Waterproofing 
Co. V. McCormick Waterproof 
Portland Cement Cq., aCJk..Ili., 266 
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cannot stand, however, where the notice required 
by the Rule was not given ;63 and in such case the 
judgment should be vacated either on motion of a 
party affected thereby®'^ or by the court on its own 
motion.®^ 

The extent of the damages becomes a matter to 
be proved in the district court when liability on the 
supersedeas bond is sought to be enforced after re¬ 
mand from the appellate court.®^-^ Rules governing 
evidence in proceedings in the district court gen¬ 
erally apply on a motion to enforce a supersedeas 
bond and assess damages. 

Where, pending appeal from a judgment of the 
federal district court, attachment proceedings are 
instituted in a state court by a creditor of the judg¬ 


ment creditor against the judgment defendant and 
his surety, if the attachment suit has been prose¬ 
cuted to a successful conclusion and the judgment 
debtor has been compelled to pay to the attaching 
creditor, on affirmance of the judgment by the court 
of appeals the district court must refuse to enter 
judgment on the supersedeas bond;®® and if the 
attachment proceedings are still pending at the time 
of the affirmance of the judgment in the federal 
court, according to the decisions of the various 
courts on the subject, the judgment creditor is en¬ 
titled to have judgment entered in his favor against 
the surety, but execution on the judgment must be 
withheld pending determination of the attachment 
suit.®*^ 


P. 981—Perry v. Tacoma Mill Co., 
Wash.. 152 F. 115, 81 C.C.A. 333. 

American Trust Co. v. Speers San 
A Clay Works, D.C.Md., 60 F.2d 994 
—Richards v. Harrison, D.C.Iowa, 
218 F. 134. 

(5) In issuing: its mandate after af¬ 
firmance of a final decree in a pat- 
•ent infringrement suit, the circuit 
court of appeals had Jurisdiction to 
direct, and did not err in directing, 
entry of a summary decree against 
the sureties on supersedeas bonds for 
the amount due, although the sure¬ 
ties had been enjoined by another 
court from complying with the de¬ 
cree, or from using money deposited 
by their principal for that purpose, 
and the banks in which it was de¬ 
posited had been enjoined from pay¬ 
ing It out. 

U.S.—Toledo Scale Co. v. Computing 
Scale Co., Ill., 43 S.Ct. 458, 261 U. 
S. 399, 67 L.Ed. 719. 

(6) It was not a good defense that 
the judgment debtor was solvent. 
Xr.S.—^Egan v. Chicago Great Western 

R. Co., C.C.Iowa, 163 F. 344. 

<7) Nor was it a valid objection 


that the court had no Jurisdiction be- 
cau.se there was an adequate remedy 
at law on the bond. 

U.S.—Pease v. Rathbun-Jones En¬ 
gineering Co., Tex., 37 S.Ct. 283. 
243 U.S. 273, 61 KEd. 715, Ann.Cas. 
1918C, 1147. 

(8) Even though notice to the sure¬ 
ties was essential, want of notice 
was waived where the sureties subse¬ 
quently asked a decision on the ques¬ 
tion of their liability under the evi¬ 
dence. 

U.S.—Pease v. Rathbun-Jones Engi¬ 
neering Co., supra. 

(9) Judgment was required to be 
rendered and entered at the time con¬ 
templated by statute. 

U.S.—Fuller v. Aylesworth, Mich., 76 
F. 694, 21 C.C.A. 506. 

4 C.J. p 1308 note 54. 

(10) Judgment in district court on 
supersedeas bond against appellant 
and surety was Improper, where 
made possible by plaintiff’s false 
statements to the circuit court of 
appeals, procuring it to reverse a de¬ 
cree in part. 

U.S.—Harrison v. Richards, Iowa, 226 
F. 196, 141 C.C.A. 194. 


63. U.S.—The Astoria, D.C.N.T., 1 F. 

R. D. 742. 

64. U.S.—The Astoria, supra. 

65. U.S.—The Astoria, supra. 

65.5 U.S.—John Hancock Mut. Life 
Ins. Co. V. Hurley, C.A.Mass., 161 
F.2d 751, certiorari denied 66 S. 
Ct. 819, 327 U.S. 793. 90 L.Ed. 1020. 
D.C.—Rector v. Massachusetts Bond¬ 
ing & Ins. Co., 191 F.2d 329, 89 U. 

S. App.D.C. 83. 

65.10 Presumptions 

A surety is presumed to undertake 
a bond with the intention of binding 
itself to pay not only the full amount 
of the Judgment, but such part of it 
as the appellate court .should hold 
on appeal to be recoverable. 

D.C.—Rector v. Massachusetts Bond¬ 
ing & Ins. Co., supra. 

66 . U.S.—Huron Holding Corpora¬ 
tion V. Lincoln Mine Operating Co., 
Idaho, 61 S.Ct. 513, 312 U.S. 183, 85 
L.Ed. 725, rehearing denied 61 S.Ct, 
840, 313 U.S. 598, 85 L.Ed. 1550. 

67. U.S.—Christmas v. Buckley, D.C, 
Md., 43 F.Supp. 673. 


See Vol. 36A for §§ 302 to End 
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